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RHODE   ISIiAXD   SUPREME  COURT. 

THOMAS  M.  BARBER  et  al. 

V. 

THEODORE   S.   ANDREWS, 
(29  R.  I.  51,  69  Ail.  1.) 

Sale  »  vendor's  possession  —  good  faith. 

1.  A  jury  is  warranted  in  finding  that  a 
■ale  of  hay  to  be  stored  in  the  seller's  barn 
was  made  in  good  faith,  where  the  buyers, 
who  employed  a  number  of  horses  in  differ- 
ent localities,  moving  from  place  to  place, 
did  not  need  tne  hay  immediately,  the  place 
was  convenient  for  storage,  the  price  paid 


was  fair,  and  the  method  of  estimating  the 
quantity  by  measurement  was  convenient 
and  approximately  correct. 

Same  — Identification  of  subject-matter. 

2.  A  sale  of  20  tons  of  hay  from  a  larger 
quantity  in  a  mow  is  complete,  so  as  to  pre- 
vent its  subsequent  attachment  as  the  prop* 
erty  of  the  seller,  although  there  was  no 
distinguishing  mark  placed  upon  it,  and 
the  portion  sold  is  not  separated  from  the 
portion  retained,  where  it  is  agreed  that  the 
amount  sold  shall  be  taken  to  be  the  10,000 
cubic  feet  lying  nearest  a  specified  wall  of 
the  bam,  extending  from  side  to  side  of  the 
mow. 

(March  23,  1908.) 


Note.  —  The  gttfflciency  of  selection  or 
designation  of  goods  sold  out  of  a 
larger  lot. 

I.  Scope  of  note,   2. 
II.  The   definition   and   elements   of   a 

sale,  5. 
III.  Distinction  between  executory  and 

executed  sales,  6. 
rV.  The   influence   of  the  intention  of 

the  parties,  7. 
V.  Risk  of  loss  an  accompaniment  of 

title,  10. 
VI.  The  completion  of  a  sale,  10. 
Vn.  The  necessity  of  agreeing  upon  the 

price,   12. 
Vin.  The    necessity    ef    the   buyer's    ac- 
ceptance,  13. 
IX.  The  need  to  put  property  sold  in  a 
deliverable  state,  14. 
X.  The  necessity  of  identifying  the  sub- 
ject of  a  sale,  16. 
XT.  Identification  by  marks,  16. 
XII.  The  necessity  of  counting,  weighing, 
or    measuring   the    subject   of    a 
sale,  17. 
Xm.  The  necessity  of  delivery,  21. 
XIV.  The  effect  of  actual  delivery. 

a.  Of  the  entire  subject  of  a  sale, 

22. 

b.  Of  an  excessive  quantity,  23. 

c.  Of  a  part  of  a  purchase,  25. 

XV.  What  constitutes  a  sufiicient  deliv- 
ery to  transfer  title  to  prop- 
erty sold.      , 

a.  In  general,  27. 
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XV. — continued. 

b.  Of   particular   commodities    in 
the  seller's  possession. 

1.  Growing  crops,   30. 

2.  Hay  and   fodder,  31. 

3.  Tobacco,  32. 

4.  Cotton. 

(a)  In  the  bales,  32. 

(b)  At  the  gin,  33. 
6.  Grain,   33. 

6.  Flour,  35. 

7.  Sugar  and  molasses,  35. 

8.  Provisions,  36. 

9.  Distilled     and     fermented 

liquors,  36. 

10.  Essential  oils,  37. 

11.  Standing  timber,   37. 

12.  Logs  and  cord  wood,   38. 

13.  Tan  bark,  40. 

14.  Lumber. 

(a)  Cut,  40. 

(b)  Manufactured,  41. 

15.  General  stocks  of  merchan- 

dise. 

(a)  Transfers  with  res- 

ervations, 41. 

(b)  Selected  invoices. 42. 

16.  Textile  fabrics  and  leather, 

42. 

17.  Bricks,  42. 

18.  Metals,  ores,  and  minerals, 

44. 

19.  Chattels,  44. 

20.  Live  stock,  45. 

XVI.  Property   in   the   keeping  of   third 
persons,   47. 
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Ij>XCEPTIONS  by  defendant  to  rulings  of 
J  the  Superior  Court  for  Providence 
County,  made  during  the  trial  of  an  action 
brought  to  recover  damages  for  the  alleged 
conversion  of  certain  hay.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  Patrick  H.  Qulnn,  for  defendant: 

There  must  have  been  a  separation  in  a 
case  like  the  one  at  bar,  in  order  to  pass 
title. 

Benjamin,  Sales,  p.  334;  Elgee  Cotton 
Cases  (United  States  v.  WoodruflF)  22  Wall. 
180,  22  L.  ed.  863;  Tiffany,  Sales,  94;  Bur- 
dick,  Sales,  43 ;  Busk  v.  Davis,  2  Maule  &  S. 
397 ;  White  v.  Wilks,  5  Taunt  176,  23  Eng. 
Rul.  Cas.  252;  Scudder  v.  Worcester,  11 
Cush.  573;  Young  v.  Austin,  6  Pick.  280; 
Keeler  v.  Goodwin,  111  Mass.  490. 


Messrs.  W.  IJouls  Frost  and  Frederick 
C.  Olney,  for  plaintiffs: 

The  presumption  of  law  is  that  the  con- 
tract is  an  actual  sale. 

24  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1051; 
Benjamin,  Sales,  §§  313-317;  Tarling  v. 
Baxter,  6  Barn.  &  C.  366,  23  Eng.  Rul.  Cas. 
257;  1  Mechem,  Sales,  §  501. 

Where  the  portion  of  the  mass  or  lot 
which  is  the  subject  of  the  contract  is 
designated  in  such  a  manner  as  to  make  it 
easily  distinguishable  from  that  with  which 
it  is  mixed,  no  other  separation  or  appro- 
priation is  necessary  to  render  the  contract 
complete,  and  to  pass  the  title. 

24  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1058; 
Webster  v.  Anderson,  42  Mich.  554,  36  Am. 
Rep.  452,  4  N.  W.  288;  Ropes  v.  Lane,  9 


XVII.  Community  of  ownership  in  masses 

of  personal  property,  52. 
XVIII.  The   necessity  of  dividing  bulk   on 

sales  of  part  of  a  mass. 

a.  The  general  doctrine,  54. 

b.  Indistinguishable  units  and  ho- 

mogeneous masses. 

1.  The      decisions    for      and 

against,  57. 

2.  Reasoning,    criticism,    and 

counter  criticism,  62. 
XIX.  Conclusion,  71. 

J.  Scope  of  note* 

The  authorities  upon  this  subject  are  so 
numerous  and  discordant  that  it  has  been 
necessary  on  the  one  hand  to  exclude,  so  far 
as  that  with  safety  could  be  done,  and,  upon 
the  other,  to  include,  so  far  as  they  could 
aid  in  solving  this  perplexing  problem  in 
the  law  of  sales,  every  possible  case.  The 
cases  which  decide  nothing  but  the  effect  of 
the  shipment  of  merchandise  or  chattels  by 
common  carriers  after  sales,  to  pass  owner- 
ship from  seller  to  buyer,  have  been  omit- 
ted; so,  too,  have  cases  deciding  whether  a 
sale  made  in  one  state,  of  goods  delivered 
to  the  buyer  in  another,  was  completed  in 
the  first  or  the  second  state.  Again,  there 
have  been  left  out  all  those  cases  that 
have  dealt  with  the  question  whether  ma- 
terials for  the  construction  and  repair  of 
buildings,  etc.,  when  brought  to  the  place 
where  they  are  to  be  usefl,  become  the  prop- 
erty oif  thfe  landowner,  or  remain  the  prop- 
erty of  the  contractor;  and  in  this  class  of 
omissions  fall  cases  of  shipbuilding  con- 
tracts, with  payments  by  instalments.  Re- 
lated to  the  cases  just  mentioned  is  another 
line,  viz.:  those  concerning  contracts  for 
the  purchase  and  delivery  from  time  to 
time,  with  payments  on  account,  of  lumber 
to  be  cut,  coal  to  be  mined,  salt  or  textiles 
to  be  manufactured,  crops  to  be  grown,  the 
season's  output  of  mills,  factories,  etc., — 
all  these,  with  few  exceptions,  have  been  ex- 
cluded. The  last  class  of  cases  loft  out  are 
those  involving  sales  of  intangible  proper- 
ties, stocks,  bonds,  lottery  tickets,  and  the 
like.  It  is  believed  that  none  of  these  cases 
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will  add  aught  to  the  discussion  not  other- 
wise presented.  It  is  the  general  policy  of 
these  reports  not  to  repeat  matter  already 
published,  and  therefore  the  reader  is  re- 
ferred to  the  following  previous  notes,  to 
wit:  The  note  to  Farmers'  Phosphate  Co. 
V.  Gill,  1  L.R.A.  767,  on  when  title  passes 
on  the  sale  of  goods;  the  note  to  Lord  v. 
Edwards,  2  L.R.A.  519,  on  the  completion 
of  a  contract  of  sale  by  delivery;  the  note 
to  Dunn  v.  State,  3  L.R.A.  199,  on  title  not 
passing  by  a  sale  when  anything  remains 
to  be  done  by  the  seller;  and  the  note  to 
Com.  V.  Hess,  17  L.R.A.  176,  on  the  es- 
sentials to  a  valid  sale  of  goods,  in  the 
earlier  series  of  these  reports,  and,  in  the 
present  series,  the  note  to  Bunday  v.  Co- 
lumbus Mach.  Co.  5  L.R.A.  (N.S.)  475,  on 
the  effect  of  retaining  title  to  personal  prop- 
erty until  price  is  paid  in  making  a  sale  ex- 
ecutory; the  note  to  State  v.  Johnson,  11 
L.R.A.  (N.S.)  872,  on  dividing  consignment 
of  liquor  as  a  sale;  and  the  note  to  Dead- 
wyler  v.  Karow,  19  L.R.A. (N.S.)  197,  on 
the  effect  of  the  destruction  after  actual  or 
constructive  delivery  of  property  sold,  pre- 
venting the  ascertainment  of  contract  price. 
In  this  association  the  reader  may  be  re- 
ferred to  the  following  notes  in  the  Law- 
yers' Edition  of  the  United  States  Supreme 
Court  Reports,  namely:  the  note  to  Gibson 
V.  Stevens,  12  L.  ed,  U.  S.  1123,  on  the 
sufficiency  of  delivery  of  heavy  and  bulky 
goods  to  pass  title;  the  note  to  Schutz  v. 
Jordan,  35  L.  ed.  U.  S.  705,  on  the  need  and 
sufficiencv  of  delivery;  and  the  note  to 
Briggs  v.*"  United  States,  36  L.  ed.  U.  S.  180, 
on  the  same  topic. 

Turning  now  to  speak  of  the  great  num- 
ber of  cases  w^hich  have  been  included  and 
presented  with  much  detail  in  this  note, 
if  any  justification  for  such  a  course  should 
be  considered  necessary  it  will  be  found  in 
the  many  remarks  in  point  made  by  jurists 
in  deciding  concrete  cases,  concerning  the 
difficulty  in  determining  from  the  confusing 
and  conflicting  precedents  when  the  title 
passes  in  any  given  transaction  by  a  con- 
tract of  sale. 

In  Olyphant  v.  Baker,  5  Denio,  379,  and 
in  Graff  v.  Fitch,  58  111.  373,  11  Am.  Rep. 
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Allen,  610;  Tift  v.  Wight  &  W.  Co.  113  Ga. 
G81,  39  S.  E.  603;  Colwell  v.  Keystone  Iroa 
Co.  3C  Mich.  51;  Griswold  v.  Scott,  06  Vt. 
550,  29  AtL  1013;  Commercial  Nat.  Bank 
Y.  Davidson,  18  Or.  57,  22  Pac.  517 ;  Robert- 
son V.  Hunt^  77  Tex.  321,  14  S.  W.  68;  New- 
comb  V.  Cabell,  10  Bush,  460;  Lingham  v. 
Eggleston,  27  Mich.  326;  Barney  v.  Brown, 
2  Vt.  374,  19  Am.  Dec.  720;  Groat  v.  Gile, 
61  N.  Y.  431;  Sanger  v.  Waterbury,  116  N. 
Y.  371,  22  N.  E.  404. 

Douglas,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  is  brought  to  recover  dam- 
ages for  the  conversion  of  20  tons  of  hay 
which  were  attached  by  the  defendant,  a 
deputy    sheriflf,    as    the    property    of    one 


George  A.  Carr,  and  sold  by  order  of  the 
court. 

The  plaintiffs  aver  that  at  a  time  previous 
to  the  attachment,  they  bought  the  hay  of 
Carr,  and  paid  for  the  same  by  remitting  a 
cash  claim  against  him  and  by  delivery  of  a 
horse  to  him.  The  hay  in  question  was  part 
of  a  larger  quantity  of  good  hay  stored  in 
bulk  at  the  east  end  of  the  mow  in  a  barn 
occupied  by  Carr.  In  front  and  over  this  lot 
of  hay  a  quantity  of  millet  and  rye  straw 
was  placed,  from  which,  from  time  to  time, 
Carr  fed  his  cattle.  According  to  the  testi- 
mony of  Carr  and  of  the  plaintiffs,  it  was 
agreed  that  the  plaintiffs  were  to  take  the 
hay  away  at  their  convenience,  that  500 
cubic  feet  should  be  estimated  as  a  ton,  and 
the  10,000  cubic  feet  should  be  ascertained 


85,  it  was  said  to  be  in  many  cases  of  sales  I 
of  personal  property  a  very  nice  and  dif- 
ficult Question  to  determine  whether  or  not 
the  title  has  passed. 

The  court  in  Shealy  v.  Edwards,  73  Ala. 
175,  49  Am.  Rep.  43,  regarded  the  subject 
as  "still  involved  in  much  confusion,  not- 
withstanding the  vast  resources  of  learning 
expended  upon  it  by  the  jurists  and  law 
writers  of  the  past  century." 

There  is  much  conflict  of  authority,  ac- 
cording to  the  court  in  Lauber  v.  John- 
ston, 54  Wash.  59,  102  Pac.  873,  as  to  when 
the  title  passes  on  a  sale  of  personal  proper- 
ty which  must  be  selected  and  separated 
from  a  larger  mass. 

It  is  impossible,  said  Sir  Cresswell  Cress- 
well,  in  delivering  the  judgment  of  the 
court  in  Gilmour  v.  Supple,  11  Moore,  P.  C. 
C.  551,  to  examine  the  decision  on  this  sub- 
ject without  being  struck  with  the  ingenui- 
ty with  which  sellers  have  contended  that 
the  property  in  goods  contracted  for  had 
or  had  not  become  vested  in  the  buyers,  ac- 
cording as  it  suited  their  interest;  and  buy- 
ers or  their  representatives  have,  with  equal 
ingenuity,  endeavored  to  show  that  they 
had  or  had  not  acquired  the  property  in 
that  for  which  they  contracted;  and  judges 
have,  not  unnaturally,  appeared  anxious  to 
find  reasons  which  seemed  to  them  most 
consistent  with  natural  justice.  In  such 
circumstances  it  cannot  occasion  much  sur- 
prise if  some  of  the  numerous  reported  de- 
cisions have  made  very  nice  and  subtle  dis- 
tinctions, and  if  some  of  them  should  not 
appear  altogether  reconcilable  with  others. 

These  remarks  were  quoted  with  approval 
by  the  court  in  Kelsea  v.  Haines,  41  N.  H. 
246,  and  in  Wilson  v.  Shaver,  3  Ont.  L.  Rep. 
110,  affirming  1  Ont.  L.  Rep.  107,  Osier,  J. 
A.,  in  delivering  the  opinion  of  the  court 
of  appeal,  referred  to  them  by  saying:  This 
ease  illustrates  very  well  the  observations  of 
Creswell,  J.,  as  to  the  ingenuity  with  which 
Tendors  and  purchasers  contend  that  the 
property  in  goods  contracted  for  has  or  has 
not  become  vested  in  the  buyer,  according 
as  it  suits  their  respective  interests.  It  is 
easy  to  conceive  that,  in  other  circumstan- 
ces, if  the  wood  had  not  been  destroyed,  the 
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parties  would  have  been  found  taking  pre- 
cisely the  opposite  view  for  which  they  now 
respectively  contend,  the  plaintiff  asserting 
that  the  word  had  become  his,  and  the  de- 
fendant or  his  execution  creditor  or  anoth- 
er purchaser,  that  notwithstanding  what 
is  now  relied  upon  as  proof  of  an  uncondi- 
tional appropriation  of  the  wood  to  the  con- 
tract, it  still  remained  within  the  defend- 
ant's control  or  right  of  disposition,  as 
against  the  plaintiff. 

The  question  when  title  to  personal  prop- 
erty passes  from  seller  to  buyer,  said  the 
court  in  State  ex  rel.  Vilas  v.  Wharton,  117 
Wis.  558,  94  N.  W.  359,  is  often  one  of 
much  doubt  and  nicety,  especially  when  the 
property  is  of  such  character  and  so  situ- 
ated as  to  be  incapable  of  physicial  tradi- 
tion from  one  to  the  other;  and  since  bar- 
gain and  sale  is  the  most  frequent  form  of 
business  transaction,  it  is  not  surprising 
that  this  question  should  have  been  among 
those  most  often  considered  by  the  courts, 
and  therefore  elucidated  or  clouded  by  a 
great  variety  of  distinctions  and  refine- 
ments. 

It  is  a  singular  fact,  said  Mullin,  J.,  in 
Halterline  v.  Rice,  62  Barb.  593,  that  the 
courts  in  England  have  been  for  centuries 
striving  to  settle  the  law  by  which  sales 
of  chattels  are  governed. 

It  is  not  yet  settled  in  that  country  nor 
in  this,  whether  the  vendor  or  the  vendee  is 
the  owner  of  an  article  purchased  of  a  me- 
chanic, before  completion  and  the  price  paid, 
where  there  is  no  absolute  delivery  made  to 
the  purchaser.  When  I  say  it  is  not  settled, 
I  do  not  mean  to  say  that  there  is  not  a 
preponderance  of  authority  in  favor  of  the 
ownership  of  one  of  the  parties,  but  that 
it  is  [not]  so  conclusively  settled  as  not 
to  be  open  to  question. 

There  is,  said  the  court  in  Commercial 
Nat.  Bank  v.  Gillette,  90  Ind.  268,  46  Am. 
Rep.  222,  much  strife  in  the  American  cases 
upon  the  question  whether  or  not  the  title 
passes  upon  the  sale  of  a  number  of  arti- 
cles out  of  a  larger  number,  all  of  the  same 
kind  and  quality,  without  separation  or 
identification  of  the  specific  articles  sold, 
but  none  in  the  English;  the  weight  of  the 
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by  measuring  from  the  east  end  of  the'  mow, 
taking  the  entire  width  of  the  barn.  No 
separation  of  the  20  tons  was  made,  and  no 
measurement  or  weighing  actually  took 
place.  The  plaintiffs  rely  upon  this  agree- 
ment as  to  the  method  of  measurement  as 
equivalent  to  an  apportionment. 

The  underlying  principle  of  all  the  cases 
on  the  subject  is  that,  to  constitute  a  sale, 
the  parties  must  intend  to  transfer  the  im- 
mediate ownership  in  some  specific  thing. 
1  Mechem,  Sales,  §  497;  Elgee  Cotton  Cases 
(United  States  v.  Woodruff)  22  Wall.  180, 
187,  22  L.  ed.  863,  867;  Riddle  v.  Varnum, 
20  Pick.  280,  283,  284.  When  actual  de- 
livery is  made,  this  is  prima  facie  proof  of 
the  intention  to  pass  the  title.  When  the 
vendor  retains  possession,  it  is  prima  facie 


proof  that  the  transaction  is  an  executory 
agreement  to  sell.  The  effect  of  delivery 
or  of  retention  of  possession  by  the  seller 
may  be  rebutted  by  more  cogent  evidence  of 
intention.  "The  parties  may  lawfully  agree 
to  an  immediate  transference  of  the  prop- 
erty in  goods,  although  the  seller  is  to  do 
many  things  to  them  before  they  are  to  be 
deliverable;  and,  on  the  other  hand,  they 
may  agree  to  postpone  the  vesting  of  the 
property  till  after  the  fulfilment  of  any  con- 
ditions they  please."  Blackburn,  Sales, 
121.  But  it  is  impossible  to  pass  title  to 
property  in  existence  which  is  not  identified 
by  the  terms  of  the  contract.  The  vendor 
and  the  vendee  must  have  in  mind  the  same 
thing  in  order  to  pass  the  title  to  it.  Two 
questions,    therefore,    arise    in    this    case: 


former  is  perhaps  with  the  theory  that  the 
title  passes,  but  the  text  writers  are,  so  far 
as  we  have  examined,  all  with  the  English 
decisions.  Our  own  cases  are  in  harmony 
with  the  long-established  rule  of  the  com- 
mon law;  and  then,  it  added,  the  civil-law 
rule  is  the  same  as  that  of  the  common  law, 
and  our  great  lawyers  have  given  it  unhesi- 
tating approval. 

Many  cases  have  been  decided  in  refer- 
ence to  the  sale  and  delivery  of  chattels, 
said  the  court  in  Hall  v.  Richardson,  16 
Md.  396,  7  Am.  Dec.  303,  and  the  principles 
governing  such  questions  appear  to  be  well 
settled ;  but  much  difficulty  is  often  present- 
ed when  judicial  tribunals  come  to  apply 
them,  arising  from  the  great  variety  of  mer- 
cantile transactions.  Some  of  the  cases  are 
difficult  to  be  reconciled,  if  not  altogether 
inconsistent  with  others;  and  in  most  it 
may  be  said  that  the  courts  have  endeavored 
to  ascertain  the  intention  of  the  parties,  and 
apply  that  test  as  a  controlling  principle 
in  defining  their  rights  and  obligations;  in- 
attention to  which  has  not  infrequently 
caused   great   injustice. 

This  question,  said  Scudder,  J.,  for  the 
court,  in  Hires  v.  Hurft,  39  N.  J.  L.  4,  refer- 
ring to  the  subject  of  this  note  (and  his 
language  is  worthy  of  notice,  notwithstand- 
ing the  subsequent  reversal  of  the  judg- 
ment reached  by  himself  and  his  associates, 
in  the  court  of  errors  and  appeals,  40  N.  J. 
L.  681,  29  Am.  Rep.  282),  is  so  important 
in  its  relation  to  the  business  of  merchants 
and  others  in  buying  and  selling  the  various 
commodities  which  are  the  objects  of  trade, 
that  it  is  not  strange  there  should  be  many 
conflicts  and  nice  distinctions  found  in  the 
books  in  determining  the  rights  of  the  par- 
ties. It  is  desirable  that  the  law  affecting 
sales  should  be  as  fixed  and  well  defined  as 
the  nature  of  the  case  will  admit,  that  all 
may  know  it,  and  deal  securely  with  refer- 
ence to  such  law,  yet  there  is  scarcely  a  sub- 
ject in  the  law  which  conflicting  decisions 
have  left  in  greater  uncertainty. 

That  there  is  much  confusion  of  ideas  and 
many  conflicting  decisions  as  to  the  vesting 
of  the  title  on  a  sale  of  personal  property, 
remarked,  Lowrie,  J.,  for  the  court,  in  Wins- 
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low  V.  Leonard,  24  Pa.  14,  62  Afai.  Dec.  354, 
is  readily  discoverable;  and  much  of  this 
arises  from  the  misleading  influence  of  un- 
suitable analogies.  We  will  refer  to  some 
of  them  here,  in  order  that  we  may  show  the 
propriety  of  setting  such  decisions  aside  or 
using  them  cautiously. 

The  principle,  he  continued,  that  so  long 
as  anything  remains  to  be  done  to  ascertain 
the  price,  quantity,  or  quality  of  the  thing 
sold,  the  title  does  not  pass,  has  its  origin 
almost  entirely  in  the  sense  of  justice  that 
protects  unpaid  vendors  against  the  fraud 
or  failure  of  their  vendees;  and  very  slight 
circumstances  showing  any  remaining  con- 
trol in  the  vendor  will  be  allowed  to  pre- 
vail in  such  cases.  The  meaning  is  that  so 
long  as  any  of  these  things  remain  to  be 
done,  an  unpaid  vendor  who  is  in  danger  of 
losing  the  price  may  rescind  the  sale.  'And 
the  same  sense  of  justice  operates  in  favor 
of  a  purchaser  who  has  paid,  and  thus  re- 
verses the  result  when  the  other  circumstan- 
ces are  the  same. 

The  class  of  cases,  he  went  on  to  say, 
which  have  tended  most  powerfully  to  em- 
barrass the  subject,  are  those  wherein  the 
real  question  was  not,  Has  the  title  vested  in 
the  vendee  T  but.  Has  it  so  absolutely  vested 
as  to  take  away  the  lien  of  the  vendor  for 
unpaid  purchase  money,  or  his  right  to  stop 
in  transitu f  Yet  to  this  class  belone  most 
of  the  older  cases  which  are  usually  re- 
ferred to  as  leading  cases  in  the  present 
question  [of  the  ownership  of  personal  prop- 
erty, as  between  rival  transferees  of  the 
same  vendors],  though  they  have  nothing 
to  do  with  it;  for  it  is  very  plain  that  the 
title  may  vest  even  while  the  vendor  has 
such  remaining  control  over  the  goods  as  en- 
titles him  to  arrest  their  full  delivery  on 
default  of  payment  or  on  the  failure  of  the 
vendee. 

In  determining  the  intricate  question  as 
to  what  acts  are  suflicient  between  the  par- 
ties to  transfer  property  in  a  chattel  not 
made  at  the  time  of  the  contract,  but  made 
afterwards,  said  Osier,  J.  A.,  in  Wilson  v. 
Shaver,  supra,  quoting  Wilson,  J.,  in  Rob- 
ertson V.  Strickland,  28  U.  C.  Q.  B.  221,  we 
must  ascertain  clearly  what  the  precise  facts 
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First,  did  the  parties,  in  good  faith,  make 
the  contract  which  they  testify  to?  Second- 
ly, was  the  designation  of  the  subject-matter 
in  the  terms  of  the  contract  sufficient  to 
identify  the  thing  sold? 

It  is  shown,  in  support  of  the  claim  of 
good  faith,  that  the  plaintiffs  were  engaged 
in  the  business  of  cutting  and  sawing  lum- 
ber, and  had  in  operation  several  portable 
sawmills  which  they  moved  from  place  to 
place  as  the  timber  was  cut;  that  they  also 
owned  and  employed  a  number  of  horses; 
that  the  location  of  Carr's  barn  was  a  con- 
venient place  of  storage  for  the  hay  which 
they  did  not  need  to  use  immediately;  that 
the  price  paid  was  a  fair  one,  and  the  mode 
of  estimating  the  quantity  convenient  and 
approximately  correct.    These  considerations 


and  the  declarations  of  the  parties  satis- 
fied the  jury  that  a  bona  fide  sale  was  in- 
tended, and  we  cannot  say  that  they  erred  in 
so  finding.  The  question  of  the  intention 
of  the  parties  is  usually  one  to  be  deter- 
mined from  all  the  facts  and  circumstances 
surrounding  the  particular  case,  and,  like 
such  questions  generally,  is  pre-eminently  a 
question  for  the  jury.  1  Mechem,  Sales, 
§  502. 

The  second'  question,  at  first  sight,  pre- 
sents more  difficulty.  The  defendant  urges 
with  plausibility  that  the  sale  of  20  tons 
of  hay  out  of  a  larger  quantity  is  as  in- 
definite as  the  sale  of  50  tons  of  oil,  to  be 
drawn  from  a  mass  of  00  tons,  as  in  Wal- 
lace V.  Breeds,  13  East,  522.  Or  10  tons  out 
of  18  tons  of  flax,  as  in  Busk  v.  Davis,  2 


of  the  case  are  before  we  can  apply  with 
confidence  rules  of  law  settled  by  many  de- 
cisions not  always  concordant,  and  at  times 
distinguished  by  some  very  minute  circum- 
stances of  difference. 

The  reader,  then,  will  doubtless  appre- 
ciate a  display  of  all  the  cases  in  point  in 
detail  full  enough  to  enable  him  to  know  the 
exact  facts  which  governed  each,  and'  to 
draw  the  proper  conclusion  in  solving  any 
concrete  problem. 

The  British  Parliament,  in  1893,  enacted 
a  statute  (the  sale  of  goods  act,  56  &,  57 
Vict.  chap.  71)  formulating  certain  rules 
for  determining  when,  in  cases  of  dubiety, 
the  ownership  of  personal  property  passes 
from  seller  to  buyer  upon  a  contract  of 
•ale.  The  English  and  British  colonial  de- 
cisions since  the  act  became  a  law  have, 
of  course,  all  been  governed  by  its  terms, 
although  the  purpose  of  its  enactment  was 
rather  to  clarify  than  to  change  the  law  of 
•ales. 

!/•  The  definition   and  elements   of  a 

sale, 

Blackstone  defined  a  sale  as  the  transmu- 
tation of  property  from  one  man  to  another, 
in  consideration  of  some  price  or  recom- 
pense in  value.     2  Bl.  Com.  447. 

This  definition  was  adopted  in  Woodward 
▼.  Solomon,  7  Ga.  246,  and  in  Barrow  v. 
Window,  71  HI.  214. 

But  it  has  been  criticized  as  a  definition 
that  "does  not  fully  express  the  essential 
elements  which  enter  into  and  make  the 
contract"  of  sale.  Gardner  v.  Lane,  12  Al- 
len,  39. 

Another  definition  is  that  a  sale  is  a 
transfer  of  the  absolute  or  general  property 
in  a  thing,  for  a  price  in  money.  Allen  v. 
Maurv,  66  Ala.  10;  Foley  v.  Felrath,  98  Ala. 
176.  39  Am.  St.  Rep.  39,  13  So.  485. 

This  definition  has  the  merit  of  difTeren- 
tiating  a  sale  from  an  exchange. 

The  essentials  of  a  valid  and  complete 
sale  at  common  law  are,  a  proper  subject, 
an  agreed  price,  and  the  consent  of  the  con- 
tracting parties;  an  actual  delivery,  as  be- 
tween such  parties,  is  not  necessary.  Bene- ' 
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diet  &  B.  Mfg.  Co.  V.  Jones,  64  Mo.  App. 
218.  "^ 

The  essential  elements  of  a  sale  are,  per- 
sons competent  to  contract,  an  agreement  to 
sell,  and  the  mutual  assent  by  the  parties  to 
the  subject-matter  and  the  price.  If  anyone 
of  these  elements  is  absent,  there  is  no  sale. 
Gardner  v.  Lane,  12  Allen,  39. 

A  subject  to  be  sold,  a  price  or  recom- 
pense, and  the  mutual  consent  6{  the  parties, 
are  the  three  things  necessary  to  a  sale. 
Woodward  v.  Solomon,  7  Ga.  246. 

At  common  law  nothing  was  required  to 
give  validity  to  a  sale  of  personal  property 
except  the  mutual  assent  of  the  parties  to 
the  contract.  Hatch  v.  Standard  Oil  Co. 
100  U.  S.  124,  25  L.  ed.  554. 

It  is  an  element  essential  to  a  complete 
sale  of  personal  property  that  the  vendor 
relinquishes  to  the  vendee  the  dominion  and 
control  over  the  property  sold.  Fleming  v. 
State,  106  Ga.  359,  32  S.  £.  338. 

The  property  does  not  pass  absolutely  on 
a  sale  unless  the  sale  is  completed.  Graff 
V.  Fitch,  68  111.  373,  11  Am.  Rep.  85. 

This,  according  to  the  court  m  Caruthers 
V.  McGarvey,  41  Cal.  15,  is  elementary  law. 

It  is  '  an  elementary  principle  of  law, 
said  the  court  in  Priest  v.  Hodges,  90  Ark. 
131,  118  S.  W.  253,  that  it  is  essential  to 
the  sale  of  a  chattel,  as  in  every  contract, 
that  there  must  be  a  meeting  of  the  minds 
and  an  agreement  by  both  parties  to  the 
sale  and  purchase;  that  is  to  say,  on  the 
one  part,  there  must  be  an  intention  and 
offer  to  sell;  and,  on  the  other  part,  an 
acceptance  of  such  offer,  and  an  intention 
to  buy. 

A  sale  imports  and  necessarily  carries 
with  it  a  change  of  ownership.  Woods  v. 
Half,   44   Tex.    633. 

Identity  in  the  subject  of  a  sale  is  indis- 
pensable. The  thing  sold  must  be  specific, 
ascertained,  and  identified.  Field  v.  iKioorc, 
Hill  &  D.  Supp.  418. 

To  constitute  an  executed  contract  of  sale 
of  goods,  some  specific  property  must  be 
appropriated  to  the  fulfilment  of  the  con- 
tract. Fishback  v.  Van  Dusen,  33  Minn. 
Ill,  22  N.  W.  244. 

To  make  a  sale  which  shall  immediately 
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Maule  &  S.  397.  Or  20  tons  of  oil  out  of 
the  seller's  stock  in  cisterns,  as  in  White  v. 
Wilks,  5  Taunt.  170,  23  Eng.  Rul.  Caa.  252. 
Or  of  a  definite  quantity  of  any  commodity 
out  of  a  larger  quantity,  as  in  Austen  v. 
Craven,  4  Taunt.  644;  Shepley  v.  Davis,  5 
Taunt.  617;  Boswell  v.  Kilborn,  15  Moore, 
P.  C.  C.  309;  Snell  v.  Heighton,  1  Cab.  & 
El.  95;  and  other  cases  cited  in  Benjamin 
on  Sales,  5th  ed.  334  et  seq.  In  all  theas 
cases  the  identity  of  the  particular  thin^j^ 
which  was  the  subject  of  the  contract  was 
not  ascertained.  Any  portion  of  the  whole 
mass  or  quantity,  of  the  specified  bulk  or 
number,  would  satisfy  the  terms  of  the 
agreement  as  well  as  another,  and  so  no  par- 
ticular part  could  be  said  to  be  the  subject- 
matter  of  the  contract.  Neither  in  the  case 
at  bar  was  there  any  distinguishing  mark 
placed  upon  the  hay,  or  the  portion  sold 
separated  from  the  portion  retained,  as  in 
the  cases  cited  by  the  plaintiffs.  In  Web- 
ster V.  Anderson,  42  Mich.  554,  36  Am.  Rep. 


4.52,  4  N.  W.  288,  the  individual  hogs  were 
pointed  out  and  agreed  upon.  In  Ropes 
v.  Lane,  9  Allen,  510,  all  the  No.  1  mackerel 
in  the  lot  were  designated.  In  Tift  v.  W'igat 
&  W.  Co.  113  Ga.  681,  39  S.  E.  503,  the  oats 
in  bags  were  set  aside  and  marked.  In  Col- 
well  v.  Keystone  Iron  Co.  36  Mich.  51,  the 
lumber  was  piled  apart  and  placed  in  charge 
of  an  agent  of  the  buyer.  In  Griswold  v. 
Scott,  66  Vt.  550,  29  Atl.  1013,  the  barrels 
of  flour  were  marked  with  the  buyers'  names. 
In  Commercial  Nat.  Bank  v.  Davidson,  IS 
Or.  57,  22  Pac.  617,  all  the  cattle  on  the 
seller's  range  were  designated.  In  Robert- 
son v.  Hunt,  77  Tex.  321,  14  S.  W.  68,  par- 
ticular cattle  were  pointed  out  and  identi- 
fied, and  the  bill  of  sale,  as  construed  by 
the  court,  called  for  all  the  cattle  in  the 
seller's  pasture.  In  Newcomb  v.  Cabell,  10 
Bush,  460,  the  barrels  of  whisky  were  identi- 
fied by  numbers.  In  Lingham  v.  Eggleston, 
27  Mich.  326,  the  bill  of  sale  specified  all 
the  pine  lumber  in  the  seller's  yard.    In  Bar- 


pass  the  property,  it  is  necessary  that  the 
thing  sold  should  be  ct.tain,  should  be  as- 
certained in  the  first  instance,  and  that 
there  should  be  a  price,  either  ascertained  or 
ascertainable.  Logan  v.  Le  Mesurier,  6 
Moore,  P.  C.  C.  116. 

Questions  of  this  kind,  said  the  court  in 
Woods  V.  Half,  supra,  have  given  rise  to 
much  litigation  and  have  caused  some  per- 
plexity. Whatever  rule  be  adopted,  it  may  be 
sometimes  difiicult  to  apply  it;  but  we  can- 
not doubt  that  the  true  principle  is  this: 
Every  sale  transfers  the  property,  and  that 
is  not  a  sale  which  does  not  transfer  the 
property  in  the  thing  sold;  but  this  prop- 
erty cannot  pass,  and  therefore  the  thing 
is  not  sold,  unless,  first,  it  is  completed  and 
wholly  finished,  so  as  to  be  in  fact  and  reali- 
ty the  thing  purporting  to  be  sold;  and,  in 
the  second  place,  it  must  be  so  distinguished 
and  discriminated  from  all  other  things  that 
it  is  certain  or  can  be  made  certain  what 
is  the  specific  thing  the  property  in  which 
is  changed  by  the  sale.  If  the  transaction 
be  deficient  in  either  of  these  points,  it  is 
not  a  sale,  although  it  may  be  a  valid  con- 
tract for  a  future  sale  of  certain  articles 
when  they  shall  be  completed  or  separated 
from   others. 

The  rule  numbered  5,  in  §  18  of  chap.  71, 
of  the  British  imperial  act  of  1893  (the  sale 
of  goods  act,  56  &  57  Vict),  that  "where 
there  is  a  contract  for  the  sale  of  unascer- 
tained or  future  goods  by  description,  and 
goods  of  that  description  and  in  a  deliver- 
able state  are  unconditionally  appropriated 
to  the  contract,  either  by  the  seller,  with 
the  assent  of  the  buyer,  or  by  the  buyer, 
with  the  assent  of  the  seller,  the  property 
in  the  goods  thereupon  passes  to  the  buyer. 
Such  assent  may  be  express  or  implied,  and 
may  be  given  either  before  or  after  the  ap- 
propriation is  made," — ^was  no  enactment 
of  a  new  law,  it  has  been  said,  but  was 
simply  declaratory  of  the  existing  law.  Wil- 
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son  V.  Shaver,  1  Ont.  L.  Rep.  107,  affirmed  in 
3  Ont.  L,  Rep.  110. 

Ill,  Distinction  between  executory  and 
executed  sales. 

The  distinction  between  executory  and  ex- 
ecuted contracts  is  well  defined;  the  former 
conveys  a  chose  in  action,  the  latter,  a 
chose  in  possession.  M'Donald  v.  Hewett, 
15  Johns.   349,  8  Am.   Dec.  241. 

Contracts  of  sale  do  not  when  executory, 
and  do  when  executed,  pass  title  to  the  sub- 
ject of  the  sale.  Buskirk  Bros.  v.  Peck,  57 
W.  Va.   360,  60  S.  E.  432. 

The  fundamental  difference  between  a 
sale,  properly  so  called,  and  an  agreement 
to  sell,  is  that  in  the  former  case  the  title 
passes,  while  in  the  latter  case  it  does  not. 
Blackwood  v.  Cutting  Packing  Co.  76  Cal. 
212,  9  Am.  St.  Rep.   199,  18  Pac.  248. 

A  contract  is  deemed  a  bargain  and 
sale  when  by  its  terms  the  property  sold 
passes  immediately  from  seller  to  buyer; 
and  it  is  executory  when  the  property  in 
the  thing  sold  is  to  remain  for  a  time  in 
the  seller,  and  to  pass  to  the  buyer  only  at 
a  future  time,  or  on  conditions  inconsistent 
with  its  immediate  transfer.  Hatch  v. 
Standard  Oil  Co.  100  U.  S.  124,  25  L.  ed. 
554. 

There  is,  said  the  court  in  Lester  v.  East, 
49  Ind.  588,  a  plain  difference  between  an 
actual  sale  and  a  mere  executory  agreement ; 
the  distinction  consists  in  this:  that  in  a 
bargain  and  sale,  the  thing  which  is  the 
subject  of  the  contract  becomes  the  property 
of  the  buyer  the  moment  the  contract  is 
concluded,  and  without  regard  to  the  fact 
whether  the  goods  are  delivered  to  the  buyer 
or  remain  in  the  possession  of  the  vendor; 
whereas,  in  the  executory  agreement,  the 
goods  remain  the  property  of  the  vendor 
till  the  contract  is  executed. 

To  make  a  contract  of  sale  executory  be- 
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ney  v.  Brown,  2  Vt.  374,  19  Am.  Dec.  720, 
and  in  Groat  v.  Gile,  51  N.  Y.  431,  all  the 
siieep  in  an  inclosure  were  bargained  for. 
In  Sanger  v.*  Waterbury,  116  N.  Y.  371,  22 
N.  £.  404,  the  bag8  of  coffee  were  identified 
by  numbers  placed  on  them.  The  principle, 
however,  is  recognized  in  all  of  them,  that 
''the  goods  must  be  sufficiently  designated 
that  no  question  can  arise  as  to  the  thing  in- 
tended;" that  "the  parties  do  not  contem- 
plate an  immediate  bargain  and  sale  till  the 
specific  goods  on  which  their  contract  is  co 
attach  are  agreed  upon." 

Tested  by  this  principle,  we  conclude  that 
the  sale  of  the  hay  to  the  plaintiffs  was  com- 
plete. If  the  bargain  had  been  for  20  tons 
of  hay  out  of  the  larger  quantity,  no  spe- 
cific parcel  of  20  tons  could  have  been  identi- 
fied as  the  subject  of  the  contract.  But 
the  agreement  further  provided  that  the  20 
tons  should  be  conclusively  taken  to  be  the 
10,000  cubic  feet  of  hay  which  lay  nearest 


to  the  east  wall  of  the  barn,  and  extended 
from  side  to  side  of  the  mow.  This  mass,  of 
prescribed  dimensions  and  definite  location, 
was  a  tangible  thing,  upon  which  the  minds 
of  the  parties  could  meet  without  uncer- 
tainty. No  other  mass  of  like  dimensions 
and  quality  would  satisfy  the  terms  of  tho 
agreement.  How,  then,  can  we  say  that  the 
contract  was  executory  because  the  subject- 
matter  had  not  been  ascertained?  It  cdn- 
not  be  doubted  that  a  conveyance  of  the 
20,000  square  feet  of  land  lying  nearest  the 
easterly  end  of  a  defined  inclosure,  and  ex- 
tending from  the  north  to  the  south  lines  of 
such  inclosure,  would  describe  the  land  con- 
veyed with  sufficient  certainty,  and  the  de- 
scription of  the  solid  mass  of  hay  in  the 
agreement  we  are  considering  seems  to  us 
equally  good. 

The  defendant's  exceptions  are  overruled, 
and  the  cause  is  remitted  to  the  Superior 
Court  for  judgment  on  the  verdict. 


cause  something  further  is  required  to  be 
done  to  complete  it,  it  is  not  necessary 
that  there  be  an  express  agreement  that 
aomethine^  further  shall  be  done,  but  it  is 
enough  if  it  appears  from  the  circumstances 
of  the  case  to  be  necessary  that  something 
further  be  done  to  complete  the  sale.  Fagan 
T.  Faulkner,  5  Ark.  16l. 

The  distinction  between  a  bargain  and 
sale,  by  which  title  passes  immediately  to 
the  vendee,  and  an  executory  agreement, 
whereby  the  subject  of  the  sale  remains  the 
property  of  the  vendor  until  it  is  executed, 
cannot,  said  the  court  in  Block  v.  Maas,  65 
Ala.  211,  be  more  certainly  and  clearly 
traced  in  any  class  of  cases  than  those 
where  there  is  a  power  of  selection  re- 
served by  the  vendor  or  the  vendee  to  dis- 
tinguish and  identify  the  goods  sold  from 
other  goods  in  the  possession  of  the  ven- 
dor. 

It  must  be  admitted,  said  Strong,  J., 
once,  in  speaking  for  the  Supreme  Court 
of  the  United  States,  that  there  is  often 
great  difficulty  in  determining  whether  a 
contract  is  itself  a  sale  of  personal  prop- 
erty, so  as  to  pass  the  ownership  to  the 
vendee,  or  whether  it  is  a  sale  on  condition, 
to  take  effect  or  be  consummated  only  when 
the  condition  shall  be  performed,  or  wheth- 
er it  is  a  mere  agreement  to  sell.  Elgee 
Cotton  Cases  (United  States  v.  Woodruff) 
22  Wall.  180,  22  L.  ed.  863. 

The  terms  and  purposes  of  a  contract  of 
sale,  the  nature,  condition,  and  situation  of 
the  property  sold,  and  the  circumstances 
that  environ  the  parties,  unite  to  deter- 
mine whether  the  sale  is  executory  or  ex- 
ecuted. Lauber  v.  Johnston,  54  Wash.  59, 
102  Pac  873. 

IVm  The  influence  of  the  intention  of 

the  parties. 

Always,  as  between  buyer  and  seller,  the 
question  whether  or  not,  and  when,  the  title 
passes  to  t>ie  property  sold,  is  dependent 
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upon  the  intention  of  the  parties  to  the  con- 
tract of  sale.  Elgee  Cotton  Cases  (United 
SUtes  V.  Woodruff)  22  Wall.  180,  22  L.  ed. 
863;  Aderholt  v.  Embry,  78  Ala.  185, 
Greene  v.  Lewis,  85  Ala.  221,  7  Am.  St.  Rep. 
42,  4  So.  740;  Foley  v.  Felrath,  98  Ala.  176, 
39  Am.  St.  Rep.  39,  13  So.  485;  Priest  v. 
Hodges,  90  Ark.  131,  118  S.  W.  253 ;  Black- 
wood V.  Cutting  Packing  Co.  76  Cal.  212, 
9  Am.  St.  Rep.  199,  18  Pac.  248;  Cowgill  v. 
Ford,2Houst.  (Del.)  164;  Phillips  v.  Ocmul- 
gee  Mills,  55  Ga.  633;  Shepard  v.  King, 
96  Ga.  81,  23  S.  E.  113;  Idaho  Implement 
Co.  V.  Lambach,  16  Idaho,  497,  101  Pac.  951; 
O'Keefe  v.  Kellogg,  15  111.  347 ;  Holliday  v. 
Burgess,  34  111.  193;  Luthy  v.  Waterbury, 
140  111.  664,  30  N.  E.  361 ;  Conboy  v.  Petty, 
60  111.  App.  117;  Lester  v.  East,  49  Ind. 
588;  Welch  v.  Spies,  103  Iowa,  389,  72  N. 
W.  548;  Allen  v.  Elmore,  121  Iowa,  241,  96 
N.  W.  769;  Sempel  v.  Northern  Hardwood 
Lumber  Co.  (Iowa)  121  N.  W.  23,  reversing 
on  rehearing  (Iowa)  116  N.  W.  899;  OTar- 
rell  V.  McClure  (Kan.  App.)  47  Pac.  160; 
Thompson  v.  Brannin,  94  Ky.  490,  21  S. 
W.  1057;  Hagins  v.  Combs,  102  Ky.  165,  43 
S.  W.  222;  Reeder  v.  Machen,  57  Md.  56; 
Macomber  v.  Parker,  13  Pick.  175;  Riddle 
v.  Varnum,  20  Pick.  283;  Denny  v.  Wil- 
liams, 5  Allen,  1;  Morse  v.  Sherman,  106 
Mass.  430;  Brewer  v.  Michigan  Salt  Asso. 
47  Mich.  520,  11  N.  W.  370;  Fuller  v.  Bonn, 
34  N.  H.  290;  Boswell  v.  Green,  25  N.  J.  L. 
390;  Kimberly  v.  Patchin,  19  N.  Y.  330,  75 
Am.  Dec.  334;  Russell  v.  Carrington,  42  N. 
Y.  118,  1  Am.  Rep.  498;  Lobdell  v.  Stowell, 
51  N.  Y.  70;  CKeefe  v.  Leistikow,  14  N.  D. 
355,  104  N.  W.  515,  9  A.  &  E.  Ann.  Cas.  25; 
Hamilton  v.  Gordon,  22  Or.  557,  30  Pac. 
495;  Lauber  v.  Johnston,  54  Wash.  59,  102 
Pac.  873;  Sewell  v.  Eaton,  6  Wis.  490,  70 
Am.  Dec.  471;  Fromme  v.  O'Donnell,  124 
Wis.  529,  103  N.  W.  3;  Turley  v.  Bates,  2 
Hurlst.  &  C.  200;  Gilmour  v.  Supple,  11 
Moore,  P.  C.  C.  651;  Young  v.  Matthews, 
L.  R.  2  C.  P.  127 ;  Ogg  v.  Shuter,  L.  R.  10 
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C.  P.  159;  Calcutta  &  B.  Steam  Nav.  Co.  v. 
De  MattoB,  32  L.  J.  Q.  B.  N.  S.  322;  Lee  t. 
Culp,  8  Ont.  L.  Rep.  210. 

When  a  la^vful  form  of  contracting  is  ob- 
served, the  vesting  of  title  to  articles  sold 
always  depends  upon  the  intention  of  the 
parties.  Winslow  v.  Leonard,  24  Pa.  14; 
Gonser.v.  Smith,  115  Pa.  452,  8  Atl.  770. 

Title  to  personal  property  sold  will  pass 
from  seller  to  buyer  when  the  parties  agree 
that  it  shall,  whatever  the  circumstances. 
Levasseur  v.  Cary    (Me.)    3  Atl.  461. 

The  parties  to  a  contract  of  sale  may 
agree  when  and  under  what  conditions  the 
property  in  the  subject  of  the  sale  shall  pass 
to  the  prospective  owner.  Farmers'  Nat. 
Bank  v.  Coyner  (Ind.  App.)  88  N.  E.  856. 

One  may  sell  any  kina  of  articles  in  bulk 
in  such  a  way  as  to  pass  the  title.  Winslow 
v.  Leonard,  supra. 

No  principle  is  more  uniformly  settled, 
said  the  court  in  Wagar  v.  Detroit,  L.  &  N. 
R.  Co.  79  Mich.  648,  44  N.  W.  1113,  than 
that  the  title  passes  by  a  sale  of  personal 
property  when  such  is  the  meaning  of  the 
acts  of  the  parties. 

The  court  in  Shealy  v.  Edwards,.  73  Ala. 
175,  49  Am.  Rep.  43,  deemed  it  of  para- 
mount importance,  in  construing  contracts 
of  sales,  to  ascertain  and  be  governed  by 
the  legally  ascertained  intention  of  the  par- 
ties as  the  dominant  principle,  unless  that 
intention  contravened  some  established  prin- 
ciple of  law. 

The  question  on  a  sale,  as  to  whether 
title  to  the  subject  of  the  sale  shall  or  shall 
not  pass,  must  always  be,  What  was  the  in- 
tention of  the  parties  in  this  respect?  Lo- 
gan V.  Le  Mesurier,  6  Moore,  P.  C.  C.  116. 

Whether  or  not  a  sale  is  executed  or 
executory  merely  depends  upon  the  inten- 
tions of  the  parties,  and  the  situation  of 
the  subject  of  the  sale,  and  the  surround- 
ing circumstances.  Byles  v.  Colier,  64 
Mich.  1,  19  N.  W.  665. 

Although,  by  the  ^neral  rule  of  law,  a 
sale  is  not  complete  if  anything  remains  to 
be  done  between  the  parties,  yet  they  may 
agree,  either  expressly  or  tacitly,  to  change 
this,  and  that  the  title  to  the  property 
shall  pass  at  once.  Fuller  v.  Bean,  34  N.  H. 
290. 

In  sales  of  personal  property,  the  inten- 
tion of  the  parties  that  the  property  shall 
be  delivered  and  that  the  title  shall  pass, 
if  clearly  established,  will  prevail  to  make 
the  contract  an  executed  one,  notwithstand- 
ing something  further  remains  to  be  done. 
Chamblee  v.  McKenzie,  31  Ark.  155. 

If  it  is  the  intention  of  both  the  buyer 
and  seller  of  a  commodity  that  the  property 
in  it  shall  pass  upon  a  sale  thereof,  and 
that  the  subject  of  the  sale  shall  be  deliv- 
ered, then  the  title  will  pass  according  to 
such  intention,  notwithstanding  something 
further  remains  to  be  done  to  ascertain 
the  quantity  or  the  value  of  the  commodity 
sold.  Priest  v.  Hodges,  90  Ark.  131,  118 
S.  W.  253. 

If,  by  the  terms  of  a  contract  of  sale,  the 
title  to  the  property  sold  is  to  vest  imme- 
diately in  the  buyer,  notwithstanding  somo- 
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thing  remains  to  be  done  to  the  goodi  by  the 
seller,  the  general  rule  will  not  prevail, 
Foster  v.  Ro^s,  111  Mass.  10. 

Actual  delivery,  weighing  or  setting  aside 
of  goods  sold,  are  but  circumstances  by 
which  the  intention  of  the  parties  to  pass 
or  not  pass  title  is  ascertained.  Winslow 
V.  Leonard  and  Gonser  v.  Smith,  supra. 

If  the  terms  of  a  contract  of  sale  do  not 
show  an  intention  of  immediately  passing 
the  property  until  something  is  done  by  the 
seller  before  delivery  of  possession,  then  the 
sale  cannot  be  deemed  perfected,  and  the 
property  does  not  pass  imtil  that  thing  is 
done.    Logan  ▼.  Le  Mesurier,  supra. 

The  parties  to  a  sale  may  agree  that  noth- 
ing remains  to  be  done  to  ascertain  the 
thing  sold,  and  yet,  that  the  title  shall  not 
pass  nor  the  sale  be  complete  before  some- 
thing is  done  to  ascertain  the  amount  of  the 
price.    Ibid. 

The  fundamental  rule  by  which  to  dis- 
cover the  intent  of  parties  to  a  sale  of  goods 
is  that  they  must  be  agreed  as  to  the  spe- 
cific goods  which  are  the  subject  of  the  con- 
tract before  there  can  be  a  bargain  and  sale. 
Hutchinson  v.  Hunter,  7  Pa.  140. 

Where  the  specific  goods  to  which  a  con- 
tract of  sale  is  to  atSeich  are  not  specified, 
the  ordinary  conclusion  is  that  the  parties 
contemplated  only  an  executory  agreement. 
Hatch  V.  Standard  Oil  Co.  100  U.  S.  124,  25 
L.  ed.  664. 

The  rules  as  to  the  passing  of  title  to 
goods  sold  are  always  subject  to  the  estab- 
lished intenti6n  of  the  parties.  Gibson  v. 
Chicago  Padcing  &  Provision  Co.  108  111. 
App.  100. 

Mr.  Justice  Strong,  who  delivered  the 
opinion  of  the  majority  of  the  court  in  El- 
gee  Cotton  Cases  (United  States  v.  Wood- 
ruff) 22  Wall.  180,  22  L.  ed.  863,  states 
three  rules  for  the  construction  of  contracts 
of  purchase  and  sale,  which,  he  say's,  are 
well  settled  in  England,  and,  he  thinks,  also 
in  this  country.  They  may  be  regarded,  he 
says,  as  rules  for  ascertaining  the  intention 
of  the  parties,  and  are  in  most  cases  held 
te  be  conclusive  tests.  Though  not  sup- 
ported by  all  the  decisions,  he  adds,  they 
certainly  are  generally  accepted  in  England 
and  by  most  of  the  courts  m  this  coimtry; 
and  they  are  the  rules  which  apply  to  con- 
tracts for  the  sale  of  specific  chattels;  con- 
tracts which  define  the  articles  which  are 
the  subject  of  the  agreement,  either  single 
articles  or  aggregates  separated  from  oth- 
ers, as  the  grain  in  a  bin,  the  hides  in  a 
specified  vat,  etc.,  etc.,  or  all  the  cotton  at 
a  designated  place.  The  rules  thus  referred 
to  are  as  follows: 

First.  When,  by  the  agreement,  the  ven- 
dor is  to  do  anything  to  the  goods  for  the 
purpose  of  putting  them  into  that  state  in 
which  the  purchaser  is  bound  to  accept 
them,  or,  as  it  is  sometimes  worded,  into  a 
deliverable  state,  the  performance  of  those 
things  shall,  in  the  absence  of  circumstances 
indicating  a  contrary  intention,  be  taken  to 
be  a  condition  precedent  to  the  vesting  of 
the  property. 

Second.  Where    anything    remains   to    be 
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done  to  tbe  goods  for  the  purpose  of  ascer- 
taining the  price,  as  by  weighing,  measur- 
ing, or  testing  the  goods,  where  the  price  is 
to  depend  on  their  quantity  or  quality,  the 
performance  of  these  things  shall  also  be  a 
condition  precedent  to  the  transfer  of  the 
property,  although  the  individual  goods  are 
ascertained,  and  they  are  in  the  state  in 
which  they  ought  to  be  accepted. 

Third.  Where  the  buyer  is,  by  the  con- 
tract, bound  to  do  anything  as  a  considera- 
tion either  precedent  or  concurrent,  on 
which  the  passing  of  the  property  depends, 
the  property  will  not  pass  until  the  condi- 
tion be  fulfilled,  even  though  the  goods  may 
have  been  actually  deliyered  into  the  pos- 
session of  the  buyer. 

According  to  the  court  in  Hatch  v.  Stand- 
ard Oil  Co.  supra,  every  presumption  that 
property  is  not  presently  to  pass  by  a  con- 
tract of  sale  must  yield  to  proof  of  a  con- 
trary intent;  and  it  may  safely  be  affirmed 
that  the  parties  may  effectually  agree  that 
the  property  in  the  specific  thing  sold, 
if  ready  for  delivery,  shall  pass  to  tne  buy- 
er, even  though  the  thing  remains  in  the 
possession  of  the  seller,  and  before  the  re- 
quirements of  the  contract  are  fulfilled. 

Law  writers  and  courts,  said  Ireland,  J., 
in  Woods  ▼.  Half,  44  Tex.  633,  have  given 
some  general  rules  governing  questions  of 
sales,  but  a  careful  examination  of  cases 
will  show  that  each  has  been  controlled  by 
its  own  attendant  circumstances.  There  is, 
however,  one  thing  that  courts  have  ever 
sought  for,  and,  if  found  clearly  and  unmis- 
takably, it  has  been  of  controlling  force; 
that  is,  the  intention  of  the  parties. 

The  tendency  of  the  modern  decisions,  said 
Depue,  J.,  in  the  opinion  of  the  court  in 
Hurff  V.  Hires,  40  N.  J.  L.  681,  29  Am.  Rep. 
282,  reversing  39  N.  J.  L.  4,  is  to  give  ef- 
fect to  contracts  of  sale  according  to  the 
intention  of  the  parties  to  a  greater  extent 
than  is  found  in  the  older  cases,  and  to  en- 
graft upon  the  rule  that  the  property  passes 
by  the  contract  of  sale,  if  such  be  the  in- 
tention, fewer  exceptions,  and  those  only 
which  are  founded  on  substantial  considera- 
tions affecting  the  interests  of  the  parties. 

So  long  as  courts  permit  intention  to  en- 
ter into  the  determination  of  questions 
whether  the  title  to  chattels  sold  has  or  has 
not  passed  from  seller  to  buyer,  said  Mul- 
lin,  .J.,*  in  Halterline  v.  Rice,  02  Barb.  593, 
lo  long  will  cases  be  left  to  be  determined 
by  their  own  peculiar  facts  and  circum- 
stances; and  while  that  is  the  case,  the  law 
of  sales  will  be  involved  in  doubt,  and  par- 
ties to  them  in  litigation. 

The  intention  of  the  parties  to  a  contract 
of  sale  and  purchase,  to  pass  or  not  pass 
the  property,  must  be  gathered  from  the 
language  of  the  contract.  Elgee  Ck)tton 
CaiKS,  supra. 

The  question  always  is,  when  it  is  doubt- 
ful whether  a  title  passed  on  a  sale  of  per- 
sonal property,  what  intent  the  parties  ex- 
pressed, either  in  terms  or  by  necessary  im- 
plication. Smith  V.  Edwards,  156  Mass.  221, 
aO  N.  E.  1017. 

When  the  title  to  property  passes  by  an 
20LJLA.(K.S.) 


executory  contract  of  sale  is  a  question  of 
intention,  to  be  determined  by  the  letter  of 
the  contract,  if  that  is  unambiguous,  other- 
wise, upon  consideration  of  such  circum- 
stances as  show  what  the  intention  was. 
State  ex  rel.  Pittsburgh  Coal  Co.  v,  Patter- 
son, 138  Wis.  475,  120  N.  W.  227. 

Where  no  question  arises  under  the  stat- 
ute of  frauds,  and  the  rig^hts  of  creditors  do 
not  intervene,  the  question  whether  a  sale 
is  completed  or  only  executory  must  usually 
be  determined  upon  the  intent  of  the  par- 
ties, to  be  ascertained  by  their  contract,  the 
situation  of  the  thing  sold,  and  the  circum- 
stances of  the  sale.  Lingham  v.  Eggleston, 
27  Mich.  326. 

Where  a  sale  is  completed  or  only  execu- 
tory in  cases  where  neither  the  statute  of 
frauds  nor  the  rights  of  creditors  are  in- 
volved depends  upon  the  intention  of  the 
parties  to  it,  either  expressed  or  gathered 
from  their  contract,  the  situation  of  the 
property,  and  the  circumstances  of  the  sale. 
Smith  V.  Wisconsin  Invest.  Co.  114  Wis. 
151,  89  N.  W.  829. 

The  ultimate  rule  to  be  deduced  from  all 
the  authorities,  said  the  court  in  a  later 
case,  is  the  reasonable  one;  namely,  that 
when  neither  the  statute  of  frauds  nor  the 
rights  of  creditors  are  involved,  the  title 
passes  when  the  parties  intend  it  to  pass. 
State  ex  rel.  Vilas  v.  Wharton,  117  Wis. 
558,  94  N.  W.  359. 

As  between  the  parties  to  a  sale  of  a 
large  quantity  of  bulky  goods  constituting 
a  portion  of  a  still  larger  quantity,  on  stor- 
age in  a  warehouse,  the  question  of  deliv- 
ery turns  upon  tbe  intention  of  the  parties, 
to  be  gathered  from  all  the  facts  of  the  case. 
Phillips  V.  Ocmulgee  Mills,  55  Ga.  633. 

When  the  terms  of  an  agreement  of  sale 
are  undisputed  and  the  attendant  circum- 
stances are  agreed  upon,  the  question  of  the 
intent  of  the  parties  in  respect  of  passing 
title  is  one  of  law,  for  the  court.  Semple 
V.  Northern  Hardwood  Lumber  Co  (Iowa) 
121  N.  W.  23,  reversing  on  re-hearing 
(Iowa)  115  N.  W.  899. 

When  there  is  any  material  dispute  as  to 
the  terms  and  circumstances  of  a  contract  of 
sale,  the  question  of  the  intent  of  the  par- 
ties to  it  to  pass  title  by  it  in  prcesenti  is 
one  of  fact,  for  a  jury.    Ibid. 

Whether  or  not  title  passes  by  a  contract 
of  sale  is  a  question  of  intention,  to  be  de- 
termined, when  the  terms  of  the  contract 
are  to  be  gathered  from  the  evidence,  by  the 
jury;  and  for  the  court  when  the  agreement 
is  free  from  dispute,  and  the  intent  of  the 
parties  is  plain.  Buskirk  Bros.  v.  Peck,  57 
W.  Va.  360,  50  S.  E.  432. 

The  intention  of  the  parties  as  to  the  pass- 
ing of  title  upon  a  sale  of  personal  property, 
whether  presently  or  not  until  the  weight, 
quantity,  or  price  has  been  definitely  fixed, 
is  manifested  by  the  character  of  the  con- 
tract or  the  circumstances  under  which  it 
was  made,  and  sometimes  by  the  custom  of 
the  trade  in  respect  of  a  particular  com- 
modity. Thompson  v.  Brannin,  94  Kj.  490, 
21  S.  W.  1057. 

Upon  analysis  of  the  many  decisions  and 
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dicta,  declaring  the  necessity  of  one  or  an- 
other circumstance,  or  the  prohibitive  effect 
of  certain  other  facts  or  conditions,  said 
the  court  in  State  ex  rel.  Vilas  v.  Wharton, 
supra,  referring  to  the  question  when  the 
title  passes  on  a  sale  of  personal  property 
out  of  a  mass,  it  will  be  found  that  only 
rules  of  evidence  are  promulgated,  and  that 
certain  facts  or  the  absence  of  others  are 
held  to  confirm  or  refute  the  inference,  as  a 
fact,  of  an  intent  that  the  title  shall  pass 
at  any  given  stage  of  the  transaction. 

It  is  true,  said  Grove,  J.,  in  Ogg  v.  Shuter, 
L.  R.  10  C.  P.  159,  that  the  cases  run  very 
fine,  but  they  none  of  them,  I  think,  depart 
from  the  proposition  that  the  question  is 
one  of  intention,  for  the  jury,  when  there 
are  circumstances  pointing  both  ways. 

F.  Risic  of  lo88  an  accompaniment  of 

title. 

On  a  sale  of  personal  property,  the  com- 
mon law  fixes  the  risk  where  the  title  re- 
^des.     Joyce  v.  Adams,  8  N.  Y.  291. 

If  a  sale  is  not  complete,  the  risk  of  loss 
continues  with  the  vendor.  Williams  v.  Al- 
len, 10  Humph.  337,  61  Am.  Dec.  709;  War- 
ren v.  Kirk,  24  La.  Ann.  150;  Simmons  v. 
Swift,  5  Barn.  &  C.  857. 

Property  sold  i*  at  the  buyer's  risk  as 
soon  as  the  sale  is  completed.  Thompson  v. 
.^raunin,  94  Ky.  490,  21  S.  W.  1057;  Pres- 
cott  V.  Locke,  51  N.  H.  94,  12  Am.  Rep.  55, 
Joyce  V.  Adams,  supra;  Bush  v.  Barfield,  1 
Coldw.  92;  Williams  v.  Blum,  2  Tex.  App. 
Civ.  Cas.  (Willson)  447;  Griswold  v.  Scott, 
66  Vt.  650,  29  Atl.  1013. 

The  buyer  takes  the  risk  of  accident  to 
goods  sold  as  soon  as  the  sale  is  complete, 
although  the  property  is  not  delivered  nor 
the  price  paid.  Leonard  v.  Davis,  1  Black, 
476,  17  L.  ed.  222. 

If  goods  are  sold  in  bulk,  and  for  a  single 
price,  the  sale  is  perfect  and  the  risk  is  the 
buyer's.    Brewer  v.  Salisbury,  9  Barb.  511. 

A  {^ovision  in  a  contract  of  purchase  and 
sale  that  the  subject  of  it  should  be  there- 
after at  the  buyer's  ridk  is  not,  of  itself,  de- 
cisive that  the  parties  intended  the  property 
to  pass.  Elgee  Cotton  Cases  (United  States 
V.  W^oodruflT)  22  Wall.  180,  22  L.  ed.  863. 

One  who  buys  and  pays  for  a  quantity  of 
wheat,  a  part  of  a  larger  quantity  in  a 
warehouse,  unseparated  from  the  mass,  al- 
though he  does  not  become  owner,  yet  he 
has  an  insurable  interest  in  his  purchase, 
and  is  entitled  to  recover  from  an  insurer 
in  case  of  loss.  Box  v.  Provincial  Ins.  Co. 
18  Grant,  Ch.  (U.  C.)  280,  reversing  by  a 
divided  court,  15  Grant,  Ch.   (U.  C.)  337. 

The  cases  of  Scarf  v.  Jardine,  L.  R.  7 
App.  Cas.  345,  19  Eng.  Rul.  Cas.  738,  and 
Stock  v.  Inglis,  L.  R.  9  Q.  B.  Div.  708.  re- 
versed in  L.  R.  10  App.  Cas.  263,  were  cases 
in  which  the  question  was  not  whether  the 
purchaser  acquired  title  to  merchandise  on 
a  sale  of,  in  the  one  case,  rice,  in  the  other, 
sugar,  shipped  by  sea,  but  whether  he  had 
such  an  insurable  interest  in  it  as  entitled 
him  to  recover  upon  a  marine  policy  when 
the  c&rgo  was  lost  at  sea. 
26  L.R.A.(N.S.) 


VI.  The  completion  of  a  sale. 

A  contract  of  sale  is  completed  when  noth- 
ing remains  to  be  done  by  either  party  in 
the  way  of  designating,  appropriating,  or  ac- 
cepting the  subject  of  the  sale.  Morse  v. 
Sherman,  106  Mass.  430. 

A  given  thing  may  be  bought  and  sold 
and  its  ownership  transferred  to  the  buyer 
when  nothing  remains  to  be  done  to  ascer- 
tain the  specific  thing  itself.  Logan  v.  Lo 
Mesurier,  6  Moore,  P.  C.  C.  116. 

It  is  always  sufficient  to  transfer  the  own- 
ership of  goods  sold  when  an  agreement  for 
the  sale  of  personal  property  is  definite  and 
unconditional,  if  everything  has  been  done 
pursuant  to  it  by  the  vendor  which  is  nec- 
essary to  identify  the  property  sold,  and  to 
separate  it  from  the  other  articles  of  the 
same  kind,  so  that  it  may  be  known  specific- 
ally and  exactly  what  has  been  sold.  Little 
Rock  &  Ft.  S.  R.  Co.  v.  Page,  35  Ark.  304. 

In  the  case  of  a  specific  chattel,  the  rule 
is  that  the  sale  passes  the  property.  Ogg  v. 
Shuter,  L.  R.  10  C.  P.  159. 

Whenever  by  the  contract  itself  a  seller 
appropriates  to  the  buyer  a  specific  chattel, 
and  the  buyer  agrees  to  take  that  specific 
chattel  for  his  purchase,  and  at  the  named 
price,  the  sale  is  complete  and  the  property 
passes.  Hamilton  v.  Clark,  25  Mo.  App. 
428. 

When  an  article  sold  is  selected  and  set 
apart  with  the  assent  of  buyer  and  seller, 
as  the  thing  purchased,  a  title  passes.  Kel- 
sea  V.  Haines,  41  N.  H.  246. 

If  a  contract  of  sale  is  complete  in  ah 
its  parts,  and  nothing  remains  to  be  done 
by  either  party,  the  ownership  of  the  sub* 
ject  of  the  sale  passes  from  seller  to  buyer 
by  virtue  of  the  contract  itself.  Screws  v. 
Roach,  22  Ala.  675;  Barrett  v.  Goddard,  i 
Mason,  107,  Fed.  Cas.  No.  1,046. 

At  common  law,  as  soon  as  persons  agreee 
by  mutual  assent  that  one  should  transfer 
to  the  other  the  absolute  property  in  a  thing 
for  a  money  price,-  and  that  the  other  should 
pay  that  price,  the  contract  was  complete 
and  binding  upon  both.  Hatch  v.  Standard 
Oil  Co.  100  U.  S.  124,  25  L.  ed.  554. 

The  ownership  of  property  sold  passes 
from  seller  to  buyer  when,  by  the  terms  of 
the  contract  of  sale,  nothing  in  respect  of  it 
remains  to  be  done  by  the  vendor.  Wood- 
ward V.  Solomon,  7  Ga.  246;  Hagins  v. 
Combs,  102  Ky.  165,  43  S.  W.  222;  W'agar 
V.  Detroit,  L.  &  N.  R.  Co.  79  Mich.  648,  44 
N.  W.  1113;  Olvphant  v.  Baker,  6  Denio, 
379;  Bush  V.  Barfield,  1  Coldw.  92. 

Generally  speaking,  in  case  of  an  execu- 
tory contract  to  sell  and  deliver  personal 
property,  the  statute  of  frauds  not  being 
involved,  when  there  is  nothing  left  to  be 
done  on  the  part  of  either  or  both  of  the 
parties,  and  the  subject  of  the  sale  has  been 
set  aside  and  appropriated  to  the  contract, 
and  the  quantity  and  price  are  settled,  the 
title  passes.  State  ex  rel.  Pittsburgh  Coal 
Co.  v.  Patterson,  138  Wis.  475,  120  N.  W. 
227. 

The  rule  of  law  is  that  where  there  is  an 
immediate  sale,  and  nothing  remains  to  be 
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done  by  the  vendor,  as  between  him  and  the  I 
vendee,  the  property  in  the  thing  sold  vests 
in  the  buyer,  and  then  all  the  consequences 
resulting  from  the  vesting  of  the  property 
follow.    Tarling  v.  Baxter,  0  Barn.  &  C.  300. 

It  is  a  general  rule  of  law,  that  where 
&  contract  is  made  for  the  purchase  of 
goods,  and  nothing  is  said  about  payment  or 
delivery,  the  property  passes  immediately, 
if  notVing  further  remains  to  be  done  to 
the  goods.  Joyce  v.  Adams,  8  N.  Y.  291; 
Barrett  v.  Goddard,  supra. 

When  the  terms  of  a  sale  of  personal 
property  are  agreed  upon,  and  the  bargain 
is  struck,  and  everything  the  seller  has  to 
do  with  the  goods  is  completed,  the  contract 
of  sale  becomes  absolute  and  binding  upon 
both  parties,  without  either  payment  of  the 
price  or  a  delivery  of  the  property.  Leon- 
ard V.  Davis,  1  Black,  476,  17  L.  cd.  222; 
Hatch  V.  Standard  Oil  Co.  supra;  Cowgill  v. 
Ford,  2  Houst.  (Del.)  164;  Thompson  v. 
Brannin,  94  Ky.  490,  21  S.  W.  1057;  Wing 
V.  Clark,  24  Me.  366;  Phillips  v.  Moor,  71 
Me.  78;  Baker  v.  McDonald,  74  Neb.  595,  1 
L.R.A.(N.S.)  474,  104  N.  W.  923. 

According  to  Selden,  J.,  writing  for  the 
court  in  Terry  v.  Wheeler,  25  N.  Y.  520,  it 
is  a  general  rule  of  the  common  law  that  a 
mere  contract  for  the  sale  of  goods,  where 
nothing  remains  to  be  done  by  the  seller  be- 
fore making  delivery,  transfers  the  right  of 
property,  although  the  price  has  not'  been 
paid,  nor  the  thing  sold  delivered  to  the 
purchaser. 

If  property  is  so  situated  that  the  pur- 
cbaner  can  rightfully  take  possession  of  it, 
a  sale  is  completed  when  the  buyer  and 
seller  a<;ree  upon  the  price,  and  consent  to 
the  passing  of  title.  Benedict  &  B.  Mfg. 
Co.  v.  Jones,  64  Mo.  App.  218. 

By  the  law  of  England,  by  a  contract  for 
the  sale  of  specific,  ascertained  goods,  the 
property  immediately  vests  in  the  buyer, 
and  a  right  to  the  price  in  the  seller,  un- 
less it  can  be  shown  that  such  was  not  the 
intention  of  the  parties.  Gilmour  v.  Sup- 
ple, 11  Moore,  P.  C.  C.  551;  Calcutta  &  B. 
Steam  Xav.  Co.  v.  De  Mattos,  32  L.  J.  Q.  B. 
N.  S.  322;  Morse  v.  Sherman,  106  Mass. 
430. 

An  unconditioned  contract  for  the  sale  of 
specific  poods  in  a  deliverable  state  passes 
the  property  at  the  time  it  is  made,  unless 
a  contrary  intention  appears.  Craig  v. 
Beardmore,  7  Ont.  L.  Rep.  074. 

It  is  the  generally  accepted  rule  that  no 
sale  of  goods  is  complete,  so  -as  to  vest  in 
the  purchaser  an  immediate  right  of  prop- 
erty, so  long  as  anything  remains  to  be  done 
between  seller  and  buyer  in  relation  to  the 
subject  of  the  sale  before  the  goods  are  de- 
livered. Beller  v.  Block,  19  Ark.  566;  Up- 
bam  V.  Dodd,  24  Ark.  545;  Jones  v.  Pearce, 
25  Ark.  545 ;  Chamblee  v.  McKenzie,  31  Ark. 
155;  Conboy  v.  Petty,  60  111.  App.  117; 
Farmers*  Nat.  Bank  v.  Coyner  (Ind.  App.) 
88  N.  E.  856;  Semple  v.  Northern  Hard- 
wood Lumber  Co.  (Iowa)  121  N.  W.  23, 
reversing  on  rehearing  (Iowa)  115  N.  W. 
899;  Stone  v.  Peacock,  35  Me.  385;  Martin 
V.  Hurlbut,  9  Minn.  142,  Gil.  132;  Hening 
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V.  Powell,  33  Mo.  468;  Southwestern  Freight 
&  Cotton  Press  Co.  v.  Stanard,  44  Mo.  71, 
100  Am.  Dec.  255;  Warren  v.  Buckminster, 
24  N.  H.  336 ;  Fuller  v.  Bean,  34  N.  H.  290 ; 
Oilman  v.  Hill,  36  N.  H.  311;  Prescott  v. 
Lccke,  51  N.  H.  94,  12  Am.  Rep.  55;  Field 
V.  Moore,  Hill  &  D.  Supp.  418;  Hubler  v. 
Gaston,  9  Or.  66,  42  Am.  Rep.  794;  Wil- 
liams v.  Allen,  10  Humph.  337,  51  Am.  Dec. 
709;  Fitzpatrick  v.  Fain,  3  Coldw.  15;  Jen- 
ner  v.  Smith,  L.  R.  4  C.  P.  270;  Acraman  v. 
Morrice,  8  C.  B.  449. 

A  sale,  however,  may  be  complete,  and 
yet  the  vendor  be  entitled  to  retain  posses- 
sion of  the  subject  of  it  from  the  purchaser, 
until  the  purchase  price  is  paid.  Perrine  v. 
Barnard,  142  Ind.  448,  41  N.  E.  820;  South- 
western Freight  &,  Cotton  Press  Co.  v.  Stan- 
ard, supra;  Baker  v.  McDonald,  74  Neb. 
595,  1  L.R.A.(N.S.)  474,  104  N.  W.  923; 
Joyce  V.  Adams,  8  N.  Y.  291;  Barrett  v. 
Goddard,  3  Mason,  107,  Fed.  Cas.  No.  1,046. 

If  it  appears  that  the  seller  is  to  do  some- 
thing to  the  goods  sold  on  his  own  behalf, 
the  property  will  not  be  changed  until  he 
has  either  done  it  or  waived  his  right  to 
do  it.  Gilmour  v.  Supple,  11  Moore,  P.  C. 
C.  651. 

When  some  act  remains  to  be  done  in  re- 
lation to  property  which  is  the  subject  of  a 
sale,  and  there  is  no  evidence  to  show  any 
intention  of  the  parties  to  make  an  absolute 
and  complete  sale,  the  performance  of  such 
act  is  a  prerequisite  to  a  completion  of  the 
contract,  and  until  it  is  performed,  the  prop- 
erty does  not  pass  to  tne  buyer.  Stone  v. 
Peacock,  35  Me.  385. 

When  goods  are  sold,  if  anything  remains 
to  be  done  by  the  seller,  as  between  him  and 
the  buyer,  biefore  the  commodity  purchased 
is  to  be  delivered,  no  such  right  of  property 
passes  to  the  buyer  as  will  enable  him  to 
maintain  trover  for  the  goods.  Davis  v. 
Hill,  3  N.  H.  382,  14  Am.  Dec.  373. 

\Vhile  anything  remains  to  be  done  by  the 
seller  of  personal  property,  and  there  is  no 
transfer  of  possession  of  the  subject  of  the 
sale,  title  to  the  property  is  not  transferred. 
Crawford  v.  Smith,  7  Dana,  59. 

When,  by  a  contract  of  sale,  the  purchas- 
er is  bound  to  do  something  as  a  condition 
either  precedent  or  concurrent,  upon  which 
the  passing  of  the  title  to  the  thing  is  de- 
pendent, the  ownership  will  not  vest  in  the 
purchaser  until  the  condition  has  been  ful- 
filled, even  where  the  buyer  has  received 
the  actual  possession  of  the  subject  of  the 
sale.  Gibson  v.  Chicago  Packing  &  Provi- 
sion Co.  108  111.  App.  100. 

A  sale  of  personal  property  is  executory 
merely,  and  incomplete,  as  long  as  anything 
remains  to  be  done  between  the  buyer  and 
seller  in  relation  to  the  thing  sold,  or  to 
measure  the  quantity  in  order  to  determine 
the  price,  unless  the  whole  act  is  to  be  done 
by  the  purchaser  after  receiving  actual  pos- 
session of  the  subject  of  the  sale.  Snyder 
V.  Tibbals,  32  Iowa,  447. 

There  is  abundant  authority  for  the  doc- 
trine, said  the  court  in  Boswcll  v.  Green, 
25  N.  J.  L.  390,  that  property  does  not  pass 
absolutely  by  a  sale  unless  it  is  completed. 
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and  that  it  is  not  completed  until  the  hap- 
pening of  any  event  expressly  provided  for, 
or  so  long  as  anything  remains  to  be  done 
to  the  thing  sold  to  put  it  in  a  condition 
for  sale,  or  to  identify  it,  or  discriminate  it 
from  other  things,  or  to  determine  its  quan- 
tity if  the  price  depends  on  this,  unless  this 
is  to  be  done  by  the  buyer  alone. 

Under  a  contract  for  the  purchase  of 
personal  property,  where  something  remains 
to  be  done  to  identify  the  property,  or  to 
put  it  in  a  condition  for  delivery,  or  to  de- 
termine the  sum  that  shall  be  paid  for  it, 
the  presumption  is  always  very  strong  that, 
by  the  understanding  of  the  parties,  the 
title  was  not  to  pass  until  such  act  had 
been  fully  done  and  accomplished.  Hubler 
v.  Gaston,  supra. 

The  supreme  court  of  New  Hampshire, 
after  remarking  in  Fuller  v.  Bean,  supra, 
that  in  some  of  the  cases  at  common  law 
the  language  used  was  capable  of  an  un- 
derstanding importing  that  if  an  act  re- 
mains to  be  done  between  the  parties  to  a 
sale,  to  complete  it,  it  must  be  an  act  ol 
the  seller,  and  one  necessary  to  designate 
and  identify  the  goods  sold,  and  not  an  act 
of  the  buyer,  or  merely  to  ascertain  the 
price,  in  order  to  prevent  the  property  from 
parsing,  added:  But  we  think  there  is  no 
such  limitation  of  the  rule^  and  that  it  is 
indifferent  whether  the  act  to  be  done  to 
render  the  sale  complete  is  to  be  done  by  the 
buyer  or  by  the  seller,  or  by  a  third*  per- 
son; and  that  it  is  equally  indifferent  wheth- 
er it  is  to  be  done  to  ascertain  the  goods 
to  be  sold  by  their  designation  or  measure- 
ment or  their  quality  by  the  buyer  or  the 
public  inspector,  or  merely  to  ascertain  the 
price  to  be  paid  by  the  appraisal  of  a  third 
person,  or  oy  counting,  weighing,  or  the 
like;  or  to  do  any  other  act  necessary  to 
enable  the  property  to  pass  in  conformity 
to  the  agreement,  such  as  might  be  the  pay- 
ment of  duties  on  importation,  or  their 
transportation  to  a  different  place. 

A  promise  by  a  cotton  planter  to  deliver 
a  certain  number  of  bales  of  cotton  in  good 
condition,  at  a  particular  place,  a  definite 
number  of  days  after  demand,  to  fulfill  a  sale 
made  on  his  account,  at  a  stated  price,  part- 
ly advanced,  to  be  fully  paid  on  delivery,  is 
an  executory  contract,  and  passes  no  title. 
Warren  v.  Kirk,  24  La.  Ann.  150. 

The  act  to  be  done  by  the  vendor  before 
title  passes  in  the  case  of  a  sale  is  not  the 
act  of  delivery,  but  some  material  thing  be- 
fore delivery,  either  to  distinguish  the  goods 
or  to  ascertain  the  price.  Woodward  v. 
Solomon,  7  Ga.  246. 

The  payment  of  a  small  sum  of  money  as 
earnest  to  confirm  a  contract  of  purchase 
and  sale  has  no  bearing  upon  the  question 
whether  the  property  passed.  Elgee  Cotton 
Cases  (United  States  v.  Woodruff)  22  Wall. 
180,  22  L.  ed.  863. 


VII,  The  necessity  of  agreeing  upon  the 

price. 

An  agreement  as  to  the  price  is  essential 
26  L.R.A.(N.S.) 


to  an  executed  sale.  Shepard  t.  King,  90 
Ga.  81,  23  S.  E.  113. 

It  is  a  general  rule  respecting  sales  of 
personal  property  that  the  title  to  a  thing 
sold  does  not  pass  to  the  buyer  so  long  as 
anything  remains  to  be  done  in  order  that 
the  price  may  be  known.  Magee  v.  Billings- 
ley,  3  Ala.  679;  Batre  v.  Simpson,  4  Ala. 
306;  Screws  v.  Roach,  22  Ala.  675;  Hudson 
V.  Weir,  29  Ala.  294;  Shealy  v.  Edwards, 
73  Ala.  175,  49  Am.  Rep.  43;  Foley  v.  Fel- 
rath,  98  Ala.  176,  39  Am.  St.  Rep.  39,  18 
So.  485;  McFadden  v.  Henderson,  128  Ala. 
221,  29  So.  640;  Fagan  v.  Faulkner,  6  Ark. 
161;  Priest  v.  Hodges,  90  Ark.  131,  118  S. 
W.  263;  Love  v.  State,  78  Ga.  66,  6  Am. 
St.  Rep.  234,  3  S.  E.  893;  Snyder  v.  Tibbals, 
32  Iowa,  447;  Crawford  v.  Smith,  7  Dana, 
69;  Thompson  v.  Brannin,  94  Ky.  490,  21 
S.  W.  1057;  Hagins  v.  Combs,  102  Ky.  165, 
43  S.  W.  222;  Houdlette  v.  Tallman,  14  Me. 
400;  Morrison  v.  Dingley,  63  Me.  553; 
Reeder  v.  Machen,  57  Md.  66;  Macomber  v. 
Parker,  13  Pick.  175;  Mason  v.  Thompson, 
18  Pick.  .305;  Restad  v.  Engemoen,  65  Minn. 
148,  67  N.  W.  1146;  Williams  v.  Sayers,  79 
Miss.  60,  29  So.  995;  Messer  v.  Woodman, 
22  N.  H.  172,  53  Am.  Dec.  241;  Outwater 
V.  Dodge,  7  Cow.  85 ;  Ward  v.  Shaw,  7  Wend. 
404;  Fitch  v.  Beach,  16  Wend.  221;  Shindler 
v.  Houston,  1  Denio,  48;  Halterline  v.  Rice, 
62  Barb.  693;  Burrows  v.  Whitaker,  71  N. 
Y.  291,  27  Am.  Rep.  42;  Devane  v.  Fennell, 
24  N.  C.  (2  Ired.  L.)  36;  Morgan  v.  King, 
28  W.  Va.  1,  57  Am.  Rep.  633;  Hood  v. 
Block  Bros.  29  W.  Va.  244,  11  S.  E.  910; 
Buskirk  Bros.  v.  Peck,  57  W.  Va.  360,  50 
S.  E.  432;  Smith  v.  Wisconsin  Invest.  Co. 
114  Wis.  151,89  N.  W.  829;  Zagury  v.  Fur- 
nell,  2  Campb.  240. 

Where,  upon  a  sale  of  personal  property, 
anything  remains  to  be  done  to  tne  goods 
for  the  purpose  of  ascertaining  the  price,  as 
by  weighing,  measuring,  or  testing  them, 
when  the  price  is  to  depend  upon  the  quan- 
tity or  (quality,  the  title  will  not  pass  until 
these  things  are  done.  Blackwood  v.  Cut- 
ting Packing  Co.  76  Cal.  212,  9  Am.  St. 
Rep.  199,  18  Pac.  248. 

Presumptively  the  title  to  goods  sold  does 
not  pass,  even  where  the  articles  sold  are 
designated,  so  long  as  anything  remains  to 
be  done  to  determine  the  price  to  be  paid, 
but  this  is  only  a  presumption,  which  is 
likely  to  be  overcome  by  facts  and  circum- 
stances indicating  a  contrary  intent  of  the 
parties.  Byles  v.  Colier,  54  Mich.  1,  19  N. 
W.  565. 

That  the  title  to  .property  sold  does  not 
pass,  said  the  court  in  Fitch  v.  Beach,  su- 
pra, where  anything  remains  to  be  done  be- 
tween the  parties  for  the  purpose  of  ascer- 
taining either  the  price  or  the  quantity  of 
the  article  sold,  is  so  well  settled  that  cases 
hardly  need  be  cited  in  support  of  the  doc- 
trine. 

The  authorities,  said  Judge  Cooley,  in 
the  opinion  of  the  court  in  Lingham  v.  Eg- 
gleston,  27  Mich.  326,  are  too  numerous  and 
too  uniform  to  justify  citation,  which  hold 
that  where  anything  is  to  be  done  by  the 
vendor   or   by    the   mutual    concurrence   of 
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both  parties,  for  the.  purpose  of  ascertain- 
ing the  price  of  the  goods,  as  by  weighing, 
testin^^,  or  measuring  them,  where  the  price 
is  to  depend  upon  the  quantity  or  quality  of 
the  goods,  the  performance  of  those  things 
is  to  be  deemea  presumptively  a  condition 
precedent  to  the  transfer  of  the  property, 
although  the  individual  goods  be  ascer- 
tained, and  they  are  in  the  state  in  which 
they  may  and  ought  to  be  accepted. 

Of  course,  the  parties  may  agree  that  the 
property  in  the  subject  of  the  sale  shall  pass 
at  once  to  the  buyer,  and  the  price  be  com- 
puted afterwards.  In  that  case,  the  rule 
will  fail.  Magee  v.  Billingsley;  Batre  v. 
Simpson;  Crawford  v.  Smith;  Thompson  v. 
Brannin;  Reeder  v.  Machen;  and  Restad  v. 
Engemoen, — supra;  Blossom  v.  Shotter,  59 
Hun,  481,  13  N.  Y.  Supp.  623,  affirmed  on 
opinion  below  in  128  N.  Y.  679,  29  N.  E. 
146. 

The  title  to  anything  sold  may  pass  when 
the  contract  of  sale  is  complete,  although 
something  yet  remains  to  be  done  under  the 
contract  to  fix  the  price  the  purchaser  is  to 
pay.    O'Keefe  v.  Kellogg,  16  111.  847. 

The  title  to  personal  property  may  pass 
to  a  vendee  without  fixing  an  absolute  price, 
if  the  circumstances  attending  the  transac- 
tion satisfactorily  show  such  to  be  the  clear 
intention  of  the  contracting  parties.  Greene 
▼.  Lewis,  85  Ala.  221,  7  Am.  St.  Rep.  42,  4 
So.  740;  Foley  v.  Felrath,  98  Ala.  176,  39 
Am.  St.  Rep.  39,  13  So.  485. 

The  payment  of  the  price  for  goods  sold 
is  not  a  condition  precedent  to  the  passing 
of  the  .title,  unless  made  so  by  the  contract, 
when  the  sale  is  complete  in  every  other 
respect.  Leonard  v.  Davis,  1  Black,  476, 
17  L.  ed.  222;  Hatch  v.  Standard  Oil  Co. 
300  U.  S.  124,  26  L.  ed.  654;  Cowgill  v. 
Ford,  2  Houst.  (Del.)  164;  Lester  v.  East, 
49  Ind.  588;  Thompson  v.  Brannin,  94  Ky. 
490,  21  S.  W.  1057;  Wing  v.  Clark,  24  Me. 
366;  Phillips  v.  Moor,  71  Me.  78;  Baker  v. 
McDonald,  74  Neb.  596,  1  L.R.A.(N.S.)  474, 
104  N.  W.  923;  Olyphant  v.  Baker,  5  Denio, 
379;  Terry  v.  Wheeler,  25  N.  Y.  520;  Bush 
T.  Barfield,  1  Coldw.  92;  Buskirk  Bros.  v. 
Peck,  57  W.  Va.  360,  50  S.  E.  432:  Craig 
▼.  Beardmore,  7  Ont.  L.  Rep.  674. 

As  between  the  parties  to  a  sale,  the  pay- 
ment of  the  price  is  not  essential  to  com- 
plete the  transaction.  Woodward  v.  Solo- 
mon, 7  Ga.  246. 

The  parties  to  a  sale  may  agree  to  pass 
the  property  in  a  given  specific  thing,  and 
leave  the  price  to  1^  ascertained  later,  in  a 
manner  fixed  by  the  contract.  Logan  v.  Le 
Mesurier,  6  Moore,  P.  C.  C.  116. 

The  true  rule,  as  now  established,  accord- 
ing to  the  court  in  Shealy  v.  Edwards,  73 
Ala.  175,  49  Am.  Rep.  43,  is  that  if  goods 
which  are  the  subject  of  a  sale  are  suffi- 
ciently identified,  a  complete  and  executed 
sale  may  be  made  of  them  without  fixing  an 
absolute  price,  if  such  is  the  clear  intention 
of  the  parties,  as  Iq^ally  evinced  by  the  cir- 
cumstances attending  the  sale. 

If  property  made  the  subject  of  a  sale  is 
so  separated  as  to  be  fully  identified  and 
distinguished  from  other  property  of  like 
?S  L.R.A.(y.S.) 


kind,  and  the  price  is  certain,  or  can  be  com- 
puted by  the  terms  of  the  sale  contract 
by  weighing,  measuring,  or  counting  the 
property,  the  payment  of  earnest  money,  or 
the  giving  in  lieu  of  it  of  commercial  paper 
on  account  of  the  price,  makes  the  sale  com- 
plete and  passes  title  to  the  property,  al- 
though final  settlement  is  deferred  until  the 
total  price  can  be  accurately  computed.  Al- 
bemarle Lumber  Co.  v.  Wilcox,  106  N.  C.  34, 
10  S.  E.  871. 

The  rule  that  a  sale  is  not  complete  un- 
til the  price  is  agreed  upon  is  satisfied  when 
the  terms  are  so  definitely  fixed  that  the 
sum  to  be  paid  can  be  ascertained  by  a 
measurement  of  the  thing  sold  without  fur- 
ther consultation  between  the  parties  to  the 
sale.  York  v.  St.  Louis,  L  M.  a  S.  R.  Co.  16 
Mo.  App.  598. 

VIII.  The  necessity  of  the  buyer*  8  ac' 

oeptance. 

The  principle  that  if  any  condition  prece- 
dent is  neither  performed  nor  waived,  a  sale 
is  incomplete,  is  settled  at  common  law. 
Fuller  V.  Bean,  34  N.  H.  290. 

The  consent  of  the  parties  to  the  trans- 
action is  essential  to  an  executed  sale. 
Shepard  v.  King,  96  Ga.  81,  23  S.  E.  113. 

Before  the  title  to  property  sold  will  pass, 
it  is  essential  that  there  be  an  intention  on 
thepart  of  the  buyer  to  accept  it.  Priest 
V.  BTodges,  90  Ark.  131,  118  S.  W.  253. 

It  has  been  established  by  a  long  series  of 
cases,  according  to  Chief  Justice  Erie,  in 
Campbell  v.  Mersey  Docks  &  Harbour  Board, 
14  C.  B.  N.  S.  412,  that  the  purchaser  of  an 
unascertained  portion  of  a  larger  bulk  ac- 
quires no  property  in  any  part  until  there 
has  been  a  separation  and  an  appropriation 
assented  to  by  both  vendor  and  vendee. 
Nothing  passes  until  there  is  an  assent,  ex- 
press or  unplied,  on  the  part  of  the  vendee. 

In  order  that  property,  either  manufac- 
tured to  order  or  bought  from  a  larger  stock 
of  the  same  class  of  goods,  may  pass  to  the 
buyer,  there  must,  as  a  general  rule,  not 
only  be  an  appropriation  by  the  seller,  but 
an  assent  by  the  purchaser  to  the  appro- 
priation. Gowans  v.  Consolidated  Bank,  43 
U.  C.  Q.  B.  318. 

A  separation  by  the  owner  of  a  number  of 
stacks  of  pilings,  and  a  marking  of  them  for 
the  purpose  and  with  the  intention  of  ap- 
propriating them  to  a  sale,  so  that  they  may 
be  identified,  without  the  presence  of  the 
purchaser,  or  any  act  of  acceptance  by  him, 
and  without  his  knowledge,  does  not,  in  it- 
self, pass  the  title  as  against  a  subsequent 
mortgagee.  Trimble  v.  Keet  &  R.  Mercan- 
tile Co.  65  Mo.  App.  174. 

While  it  has  been  held  in  some  of  the 
cases,  said  the  court  in  Colorado  Springs 
Live  Stock  Co.  v.  Godding,  20  Colo.  249,  38 
Pac.  58,  that  the  acceptance  by  the  pur- 
chaser of  an  article  appropriated  by  the 
seller  according  to  the  terms  of  an  executory 
contract  of  sale  is  necessary  to  pass  the 
title,  the  weight  of  authority  is  that  the 
appropriation  by  the  seller  of  an  article, 
when    completed    in    accordance    with    the 
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terms  of  the  contract,  passes  the  title  with- 
out subsequent  assent  of  the  purchaser,  and 
an  action  for  the  agreed  price  can  be  main- 
tained. 

If,  by  the  terms  of  a  contract  of  sale,  aught 
remains  to  be  done  to  ascertain  the  quality 
of  the  subject  of  the  sale,  the  property  will 
not  pass  to  the  purchaser  until  it  is  done. 
Blackwood  v.  Cutting  Packing  Co.  76  Cal. 
212,  9  Am.  St.  Rep.  199,  18  Pac.  248; 
Hagins  v.  Combs,  102  Ky.  166,  43  S.  W. 
222;  Ockington  v.  Richey,  41  N.  H.  276; 
Gordon  v.  Norris,  49  N.  H.  376;  Outwater 
V.  Dodge,  7  Cow.  86;  Ward  v.  Shaw,  7 
Wend.  404;  Shindler  v.  Houston,  1  Denio, 
48;  Kein  v.  Tupper,  52  N.  Y.  560;  Burrows 
V.  Whitaker,  71  N.  Y.  291,  27  Am.  Rep. 
42;  Morgan  v.  King,  28  W.  Va.  1,  57  Am. 
Rep.  633;  Hood  v.  Bloch  Bros.  29  W.  Va. 
244,  11  S.  E.  910;  Buskirk  Bros.  v.  Peck, 
67  W,  Va.  360,  50  S.  E.  432. 

Where  goods  lying  in  a  warehouse  are 
sold  by  sample,  title  to  them  does  not  pass 
to  the  buyer  by  the  appropriation  of  pack- 
ages to  be  delivered  before  the  buyer  has 
opportunity  to  inspect  and  accept  the  pur- 
chase.   Jenner  v.  Smith,  L.  R.  4  C.  P.  270. 

If  a  buyer  of  goods  by  sample  authorizes 
the  seller  to  select  the  goods  to  match  the 
sample,  the  sale  is  complete  when  the  selec- 
tion and  separation  from  stock  is  made;  but 
otherwise  it  is  not  until  the  buyer  accepts 
the  goods  offered.  Andrews  v.  Cheney,  62 
N.H.  404. 

A  contract  for  the  sale  of  specific  articles 
of  personal  property,  to  be  counted  out  to 
the  purchaser  on  a  future  day,  and  binding 
him  to  accept  only  such  as  are  in  a  certain 
condition,  is  an  executory  contract  only, 
and  passes  no  title.  Lownsdale  v.  Hun- 
saker,  2  Or.  101,  88  Am.  Dec.  465. 

The  British  sale  of  goods  act  provides 
(§12)  that  when  there  is  a  sale  of  goods 
by  description,  "there  is  an  implied  con- 
dition that  the  goods  shall  correspond  with 
the  description." 

If  goods  sold  are  so  identified  that  none 
can  question  the  thing  intended  to  be  trans- 
ferred, it  is  not  indispensable  that  the  qual- 
ity, when  the  price  depends  upon  that,  shall 
be  determined  before  the  property  passes. 
Lingham  v.  Eggleston,  27  Mich.  326. 

Any  agreement  to  receive,  on  one  side, 
and,  on  the  other,  to  abandon  control  of., 
property  definitely  identified  and  distin- 
guishable from  other  property  of  the  same 
kind,  is  sufficient  to  transfer  title  upon  a 
sale  thereof.    Gans  v.  Holland,  37  Ark.  483. 

Where  a  conunodity  is  bought  in  general 
terms  from  a  large  number  of  articles  of  the 
same  description,  a  selection  and  setting 
apart  of  the  subject  of  the  sale  from  the 
rest  of  its  kind,  with  the  assent  of  the 
parties,  as  the  commodity  purchased,  is 
sufficient  to  pass  the  title  to  the  purchaser. 
Rickey  v.  Zeppenfeldt,  64  Mo.  277. 

When  a  specified  quantity  of  a  commodity 
is  ordered  by  a  buyer  to  be  shipped  to  him 
by  the  seller  on  a  day  certain,  and  not  be- 
fore, a  selection  of  the  quantity  ordered  out 
of  the  general  stock  of  the  vendor,  and  a 
shipment  before  the  date  named,  is  not  suffi- 
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cient  to  make  the  contract  other  than  an 
executory  one.  Hoover  v.  Maher,  51  Minn. 
269,  53  N.  W.  646. 

No  title  passes  when  one  orders  a  definite 
number  of  articles  of  merchandise,  to  be 
sent  him  on  six  months'  credit,  and  the 
person  receiving  the  order  ships  a  very  con- 
siderably less  number  upon  a  credit  of  but 
half  the  time,  and  the  shipment  never 
reaches  the  first.  Bruce  v.  Pearson,  3  Johns. 
534. 

To  take  an  oral  sale  out  of  the  operation 
of  the  statute  of  frauds,  there  must  be  a  de- 
livery,  either  actual  or  constructive;  and  if 
it  is  not  actual,  it  must  be  unconditional 
and  unequivocal,  and  as  well  coupled  with 
an  acceptance  by  the  buyer,  all  manifested 
by  something  more  than  mere  words.  Shin- 
dler v.  Houston,  1  N.  Y.  261,  49  Am.  Dec. 
316;  Prescott  v.  Locke,  51  N.  H.  94,  12  Am. 
Rep.  56. 

When  the  question  is  as  to  the  sufficiency 
of  a  delivery  of  personal  property  to  take 
an  oral  sale  out  of  the  statute  of  frauds, 
the  courts  distinguish  between  delivery  by 
the  seller  and  acceptance  by  the  buyer,  and 
hold  the  latter  necessary.  Ex  parte  Saf- 
ford,  2  Low.  Dec.  563,  15  Nat.  Bankr.  Reg. 
664,  Fed^  Cas.  No.  12,212. 

In  cases  of  oral  sales,  where  the  statute 
of  frauds  comes  into  play,  delivery  is  neces- 
sary to  the  validity  of  the  contract,  rather 
than  to  the  passing  of  the  title.  For  the 
contract  to  be  valid  without  writing,  the 
thing  sold  must  be  unconditionally  deliv- 
ered; but  if  the  contract  is  written,  or  is, 
for  other  reasons  valid,  delivery  is  not  at  all 
necessary  for  its  completion.  Wirislow  v. 
Leonard,  24  Pa.  14,  62  Am.  Dec.  354. 

IX,  The  need  to  put  property  sold  in  a 
deliverable  state. 

No  title  passes  from  seller  to  buyer  on 
a  contract  of  sale  of  personal  property  if  the 
vendor  is  required  to  do  anything  to  such 
property  before  delivering  it,  to  put  it  in  a 
deliverable  condition,  or  a  state  in  which 
the  purchaser  will  be  bound  to  accept  it, 
until  the  seller  has  performed  the  ncessary 
acts.  Magee  v.  Billingsley,  3  Ala.  679; 
Batre  v.  Simpson,  4  Ala.  305;  Foley  v.  Fel- 
rath,  98  Ala.  176,  39  Am.  St.  Rep.  39,  13 
So.  485;  Blackwood  v.  Cutting  Packing  Co. 
76  Cal.  212,  9  Am.  St.  Rep.  199,  18  Pac. 
248;  Hanauer  v.  Bartels,  2  Colo.  514;  Cow- 
gill  V.  Ford,  2  Houst.  (Del.)  164:  Schneider 
V.  Westerman,  25  111.  514;  Graff  v.  Fitch, 
58  111.  373,  11  Am.  Rep.  85;  Wollensak  v. 
Briggs,  119  111.  463,  10  N.  E.  23;  McClung 
v.  Kelley,  21  Iowa,  608 ;  Macomber  v.  Parker, 
13  Pick.  175;  Lamson  v.  Patch,  6  Allen, 
686,  81  Am.  Dec.  765;  Foster  v.  Ropes,  111 
Mass.  10;  Blossom  v.  Shotter,  59  Hun,  481, 
13  N.  Y.  Supp.  523,  affirmed  on  opinion  be- 
low in  128  N.  Y.  679,  29  N.  E,  145;  Hamil. 
ton  V.  Gordon,  22  Or.  567,  30  Pac.  495; 
Pleasants  v.  Pendleton,  6  Rand.  (Va.)  473, 
18  Am.  Rep.  726;  Dixon  v.  Myers,  7  Gratt. 
240;  Bush  v.  Davis,  2  Maule  &  S.  403; 
Laidler  v.  Burlinson.  2  Mees.  &  W.  602; 
Boswell  V.  Kilborn,  15  Moore,  P.  C.  C.  309. 
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The  general  rule  undoubtedly  is  that,  in 
the  case  of  an  executory  contract, — a  con- 
tract for  the  sale  of  unascertained  or  future 
goods  by  description, — the  property  does  not 
pass  until  goods  of  that  description  and  in 
a  deliverable  state — that  is  to  say,  in  a 
state  in  which  the  buyer  is  bound  to  accept 
them — ^are  unconditionally  appropriated  to 
the  ocm tract,  either  by  the  seller,  with  the 
assent  of  the  buyer,  or  by  the  buyer,  with 
the  assent  of  the  seller.  Wilson  v.  Shaver, 
3  Ont.  L.  Rep.  110. 

The  court  in  Meeker  v.  Johnson,  3  Wash. 
247,  28  Pac.  542,  quoting  Lord  Blackburn's 
rule  respecting  sales,  that  where,  by  the 
a^eement,  the  vendor  is  to  do  anything  to 
the  goods  for  the  purpose  of  putting  them 
into  that  state  in  which  the  purchaser  is  to 
be  bound  to  accept  them,  or,  as  it  is  some- 
times worded,  into  a  deliverable  shape,  the 
performance  of  those  things  shall,  in  the 
absence  of  circumstances  indicating  a  con- 
trary intention,  be  taken  to  be  a  condition 
precedent  to  the  vesting  of  the  property, — 
added  on  its  own  account:  ''The  rule,  we 
believe,  embodies  the  universally  accepted 
law,  both  in  England  and  America." 

The  statement  won  the  approval  of  the 
court  in  the  subsequent  case  of  North  Paci- 
fic Lumbering  &  Mfg.  Co.  v.  Kerron,  5 
Wash.  214,  31  Pac.  595. 

There  is,  of  course,  nothing  to  prevent 
parties  from  agreeing  that  the  property 
shall  pass,  notwithstanding  it  is  not  in  a 
deliverable  state,  or  is  unfinished.  If  they 
do  so  agree,  the  rule  does  not  affect  the 
transaction.  Cowgill  v.  Ford;  Wollensak  v. 
Driggs;   and  Hamilton  v.  Gordon, — supra. 

The  title  to  goods  pointed  out  and  speci- 
fically identified  passes  at  once  by  a  sale 
when  the  parties  so  intend  and  the  price  is 
paid,  although  they  are  in  an  unfinished 
state,  and  the  seller  is  expected  to  finish 
them.  Young  v.  Matthews,  L.  R.  2  C.  P. 
127. 

If  goods  sold  are  sufficiently  designated 
so  that  all  can  know  the  thing  intended,  it 
is  not  essential  that  thev  be  in  a  deliverable 
condition,  for  the  title  to  pass.  Lingham  v. 
Eggleston,  27  Mich.  326. 

If  a  vendor,  at  the  time  of  agreeing  to 
honor  a  purchaser's  orders  for  a  number  of 
ear  loads  of  salt,  for  future  delivery,  has 
not  on  hand  a  quantity  of  salt  equal  to  or 
in  excess  of  that  named  in  the  contract, 
all  undistinguishable  in  grade,  quality,  or 
value,  the  agreement  is  executory,  and 
paases  no  title.  Wilson  v.  Empire  Dairy 
Salt  Co.  50  App.  Div.  114,  63  N.  Y.  Supp. 
665. 

X.  The  necessity  of  identifying  the  sub' 

ject  of  a  sale. 

It  is  essential  to  an  executed  sale  that  the 
thing  sold  be  identified.  Shepard  v.  King, 
96  Ga.  81,  23  S.  E.  113. 

A  contract  of  purchase  and  sale  of  per- 
sonal property  is  executory,  and  transfers 
no  title  from  seller  to  buyer  as  long  as  any- 
thing still  remains  to  be  done  to  identify 
thp  particular  property  which  is  the  sub- 
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ject  of  such  contract.  Magee  v.  Billingsley, 
3  Ala.  679;  Batre  v.  Simpson,  4  Ala.  305; 
Screws  v.  Roach,  22  Ala.  675;  Hudson  v. 
Weir,  29  Ala,  294;  Shealy  v.  Edwards,  73 
Ala.  175,  49  Am.  Rep.  43;  Foley  v.  Felrath, 
98  Ala.  176,  39  Am.  St.  Rep.  39,  13  So. 
486;  Warten  v.  Strane,  82  Ala.  311,  8  So. 
231;  Frank  v.  Myers,  97  Ala.  437,  11  So. 
832;  McFadden  v.  Henderson,  128  Ala.  221, 
29  So.  640;  McLaughlin  v.  Piatti,  27  Cal. 
451;  Caruthers  v.  McGarvey,  41  Cal.  15; 
Blackwood  v.  Cutting  Packing  Co.  76  Cal. 
212,  9  Am.  St.  Rep.  199,  18  Pac.  248 ;  Hunt- 
ington V.  Chisholm,  61  Ga.  270;  Love  v. 
State,  78  Ga.  66,  6  Am.  St.  Rep.  234,  3  S. 
E.  893 ;  Dunn  v.  State,  82  Ga.  27,  3  L.R.A. 
199,  8  S.  E.  806 ;  Graff  v.  Fitch,  58  111.  373, 
11  Am.  Rep.  86;  Cloke  v.  Shafroth,  137  111. 
393,  31  Am.  St.  Rep.  375,  27  N.  E.  702; 
Conboy  v.  Petty,  60  111.  App.  117;  Murphy 
V.  State,  1  Ind.  366;  Bricker  v.  Hughes,  4 
Ind.  146;  McClung  v.  Kelley,  21  Iowa,  508; 
Welch  v.  Spies,  103  Iowa,  389,  72  N.  W. 
548;  Augustine  v.  McDowell,  120  Iowa,  401, 
94  N.  W.  918;  Allen  v.  Elmore,  121  Iowa, 
241,  96  N.  W.  769;  Macomber  v.  Parker, 
13  Pick.  175;  Mason  v.  Thompson,  18  Pick. 
305;  Hahn  v.  Fredericks,  30  Mich.  223,  18 
Am.  Rep.  119;  Fishback  v.  VanDusen,  33 
Minn.  Ill,  22  N.  W.  244;  Baldwin  v.  Mc- 
Kay, 41  Miss.  358;  Williams  v.  Sayers,  79 
Miss.  50,  29  So.  995;  Ober  ▼.  Carson,  62 
Mo.  209;  American  Metal  Co.  v.  Daugherty, 
204  Mo.  71,  102  S.  W.  538;  Allgear  v. 
Walsh,  24  Mo.  App.  134;  Hamilton  v.  Clark, 
25  Mo.  App.  428;  Adam  Roth  Grocer  Co. 
V.  Lewis,  69  Mo.  App.  446;  Messer  v.  Wood- 
man, 22  N.  H.  172,  53  Am.  Dec,  241;  Smart 
V.  Batchelder,  57  N.  H.  140;  Andrews  v. 
Cheney,  62  N.  H.  404;  Field  v.  Moore,  Hill 
&  D.  Supp.  418;  Brewer  v.  Salisbury,  9 
Barb.  511 ;  Crofoot  v.  Bennett,  2  N.  Y.  258 ; 
Kein  v.  Tupper,  52  N.  Y.  550;  Burrows  v. 
Whitaker,  71  N.  Y.  291,  27  Am.  Rep.  42; 
Devane  v.  Fennell,  24  N.  C.  (2  Ired.  L.) 
36;  Fitzpatrick  v.  Fain,  3  Coldw.  15;  Tyler 
Lumber  Co.  v.  Rosenfield,  3  Tex.  App.  Civ. 
Cas.  (Willson)  412;  Morgan  v.  King,  28  W. 
Va.  1,  57  Am.  Rep.  633;  Hood  v.  Bloch 
Bros.  29  W.  Va.  244,  11  S.  E.  910;  Buskirk 
Bros.  V.  Peck,  57  W.  Va.  360,  50  S.  E.  432  i 
Barrett  v.  Goddard,  3  Mason,  107,  Fed.  Cas. 
No.  1,046;  Swanwick  v.  Sothern,  9  Ad.  & 
El.  895;  Boswell  v.  Kilborn,  15  Moore,  P. 
C.  C.  309.  I 

The  authorities  are  nearly  uniform,  said 
the  court,  in  Browning  v.  Hamilton,  42  Ala. 
484,  in  holding  that  the  legal  title  to  per- 
sonalty does  not  pass  by  a  contract  of  sale 
where  the  identity  of  the  property  sold  is 
not  ascertained  by  the  contract,  nor  capable 
of  identification  by  parol  evidence. 

If,  said  Lord  Ellenborough  in  Bush  v. 
Davis,  2  Maule  &  S.  403,  some  further  acts 
were  to  be  done  in  order  to  regulate  the 
identity  and  (if  I  may  use  such  a  phrase) 
individuality  of  the  thing  to  be  delivered, 
I  cannot  say  that  it  was  in  a  state  fit  for 
immediate  delivery. 

Before  there  can  be  a  bargain  and  sale, 
as  distinguished  from  an  executory  agree- 
ment,   the    parties    must   agree   as    to    the 
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specific  goods  which  are  to  be  the  subject 
of  the  sale,  and  it  makes  no  difference  that 
the  goods  are  so  far  ascertained  that  they 
have  agreed  that  they  shall  be  taken  from 
some  specified  larger  stock.  Lee  v.  Gulp, 
8  Ont.  L.  Rep.  210. 

The  doctrine  that  the  title  passes  to  the 
buyer  of  goods  as  soon  as  both  parties  as- 
sent to  the  sale  and  agree  on  the  price  ap- 
plies only  in  cases  where  the  goods  are 
clearly  designated  and  separated  from  all 
others,  and,  according  to  the  sense  of  the 
contract,  are  then  deliverable  without  any 
farther  act  on  either  side,  and  are  in  a 
state  capable  of  delivery.  Barrett  v.  God- 
dard,  supra. 

That  a  bargain  is  by  words  in  past  or 
present  time  is  not  conclusive  evidence  of 
a  perfected  sale,  for,  if  it  appears  by  or 
extrinsic  to  the  contract  that  the  seller  did 
not  then  own  the  article,  or  that  it  did  not 
then  exist,  and  had  to  be  made,  or  that  it 
was  not  selected  out  of  a  lot  of  similar 
articles,  then  the  subject  of  the  sale  re- 
mains undefined  and  unspecified,  to  a  cer- 
tain extent,  at  least,  and  it  is  incompatible 
with  the  very  nature  of  things  to  call  it  a 
perfect  sale.  Winslow  v.  Leonard,  24  Pa. 
14,  62  Am.  Dec.  364. 

Upon  a  sale  of  a  smaller  number  out  of 
many  chattels,  to  be  selected  either  by  the 
vendor  or  the  vendee,  when  the  chattels 
differ  from  each  other  in  quantity,  quality, 
or  value,  no  title  can  pass,  and  the  sale  is 
executory  until  the  selection  is  made.  Chap- 
man V.  Shepard,  39  Conn.  413. 

When  selection  is  necessary  to  complete 
the  identification  of  a  commodity  sold  out  of 
a  mass  composed  of  units  of  different  sorts 
and  grades,  no  title  will  pass  to  tne  pur- 
chaser until  the  part  sold  has  been  severed 
from  the  rest  and  specifically  identified. 
Hahn  v.  Fredericks,  supra. 

When,  in  a  contract  of  sale,  neither  the 
quality  nor  the  quantity  of  the  goods  sold 
is  determined,  and  there  is  room  in  the  na- 
ture of  the  case  for  great  differences  of 
opinion  on  these  scores,  so  that  the  price  is 
indefinite,  and  cannot  be  known  until  the 
qualities  are  sorted  and  measured,  the  title 
does  not  previously  pass.  Lingham  v.  £g- 
gleston,  27  Mich.  326. 

Upon  a  sale  of  heavy  merchandise  without 
a  removal  of  it,  and  where  the  delivery  can 
be  only  symbolical  or  construetive,  there 
must  be  a  sufficiently  clear  and  unequivocal 
designation  and  identification  of  the  prop- 
erty sold  to  make  the  transfer  good  as 
against  creditors  of,  or  subsequent  pur- 
chasers from,  the  original  owner.  Anderson 
V.  Brenneman,  44  Mich.  198,  6  N.  W.  222. 

An  agreement  to  deliver  a  certain  quan- 
tity of  merchandise  is  not  executed  unless 
the  exact  quantity  is  set  apart  and  in  some 
way  identified  as  the  subject  of  the  pur- 
chase, although  there  is,  at  the  place  of 
delivery,  a  quantity  greater  than  that  called 
for  by  the  contract  of  sale.  England  v. 
Cortland,  9  Mo.  App.  678. 

The  conclusion  to  which  all  the  cases  tend, 
declared  the  court  in  Hires  v.  Hurff,  39  N. 
J.  L.  4,  is  that  where  there  is  a  contract 
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for  the  sale  of  a  certain  quantity  of  goods 
in  general,  a  smaller  from  a  greater  quan> 
tity  in  bulk,  without  a  special  identifica- 
tion of  them  or  an  appropriation  of  them  to 
the  contract,  it  is  an  executory  agreement, 
and  the  property  does  not  pass  until  such 
appropriation  is  made,  unless  there  be  a 
clearly  expressed  intention  to  make  the  sale 
of  the  article  complete  and  absolute. 

It  was  the  opinion  of  the  court  of  errors 
and  appeals,  in  unanimously  reversing  this 
judgment,  that  the  intention  spoken  of  need 
not  be  clearly  and  unequivocally  expressed, 
but  may  be  inferred  from  the  circumstances 
of  the  case;  and  when  such  circumstances 
are  at  all  indicative  of  such  an  intention, 
the  question  of  its  existence  is  one  of  fact, 
for  a  jury.  40  N.  J.  L.  681,  29  Am.  Rep. 
282. 

XI.  Identification  by  marTcs. 

The  mere  marking  of  property  sold  is  an 
equivocal  act,  since  it  may  be  done  for  the 
purpose  of  taking  possession  of  it,  or  simply 
to  identify  the  subject  of  the  sale.  Evans 
V.  Harris,  19  Barb.  416. 

W^here,  upon  an  executory  contract  of 
sale  of  a  quantity  of  goods  which  form  a 
part  of  a  larger  stock,  the  subject  of  %\^ 
sale  is  selected,  invoiced,  separated  from  the 
stock,  carried  into  an  adjoining  room, 
marked  with  the  private  mark  of  the  buyer, 
and  then  put  in  boxes  marked  with  the 
buyer's  name,  but  left  in  the  possession  of 
the  seller,  to  be  delivered  later,  when  the 
buyer  shall  come  again  to  complete  the  pur- 
chase and  carry  away  the  goods,  the  title 
does  not  pass  and  the  sale  is  incomplete,  if 
the  seller  elects  to  rescind,  and  unpacks  the 
goods  and  returns  them  to  his  general  stock. 
Simpson  v.  State  Bank,  56  Neb.  240,  75 
N.  W.  654. 

But  whether  property  sold  is  specially 
marked  as  the  subject  of  the  sale,  or  al- 
ready bears  its  own  distinguishing  marks, 
it  is,  in  either  case,  and  regardless  of  the 
purpose  in  marking  it,  identifiable  by  its 
marKs. 

A  designation  by  some  visible  mark  of 
property  sold  out  of  a  mass  of  the  same 
kind  and  character  is  a  sufficient  separa- 
tion to  pass  the  title  to  the  vendee.  It  is 
not  necessary  that  the  mark  upon  the  part 
sold,  for  the  purpose  of  identifying  it  and 
distinguishing  it  from  the  remainder,  be 
a  special  and  artificial  mark,  devised  for 
the  express  purpose.  Ropes  v.  Lane,  9  Al- 
len, 502. 

Upon  a  sale  of  a  definite  number  of  bags 
of  coffee  at  a  stated  price,  by  weight,  out 
of  a  larger  lot  in-  a  warehouse,  but  so 
marked  that  there  is  no  difficulty  whatever 
in  identifying  the  particular  bags  sold,  the 
title  passes  to  the  purchaser,  when  nothing 
remains  to  be  done  except  to  weigh  the  cof- 
fee and  compute  the  total  price.  Sanger 
V.  Waterbury,  116  N.  Y.  371,  22  N.  E.  404. 

Upon  a  sale  of  a  definite  number  of  bales 
of  cotton,  identified  by  specific  marks,  and 
lying  in  a  lot  by  themselves,  at  a  stated 
price  per  pound,  the  title  passes  when  such 
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is  the  intention  of  the  parties,  although  the 
weighing,  measurement,  or  counting  of  the 
bales  is  still  to  be  done  in  order  to  ascertain 
the  total  price.  Ober  v.  Carson,  62  Mo. 
209. 

When  there  is  anything  which  specifically 
identifies  and  distinguishes  a  commodity, 
the  subject  of  a  sale,  from  a  bulk  or  mass 
of  other  units  of  the  same  kind,  and  it  is 
described  in  Uie  contract  of  sale  by  its  dis- 
tinguishing characteristic,  no  manual  sepa- 
ration is  essential  to  pass  the  title  to  the 
buyer.    Allgear  y.  Walsh,  24  Mo.  App.  134. 

When  there  is  a  sale  of  a  quantity  of 
goods,  although  mingled  with  a  larger 
quantity  of  similar  goods,  if  the  subject  of 
tne  sale  consists  of  many  packages,  each 
marked  and  tagged  so  that  they  can  be 
readily  distinguished  and  identified  from 
the  rest  of  the  mass,  no  further  separation 
is  required  in  order  to  complete  the  sale  and 
pass  the  title.  Benedict  &  B.  Mfg.  Co.  v. 
Jones,  64  Mo.  App.  218. 

XII.  The  necessity  of  counting,  weigh" 
ing,  or  measuring  the  subject  of  a 
sale. 

As  a  general  rule,  personal  property 
hich  must  be  weighed,  measured,  or  count- 
ed in  order  that  the  quantity  sold  and  pur- 
chased may  be  ascertained,  does  not  pass 
from  seller  to  buyer  by  a  contract  of  sale 
and  purchase  until  the  weighing,  measuring, 
or  counting  has  been  done.  Magee  ▼.  Bil- 
lingsley,  3  Ala.  679;  Batre  y.  Simpson,  4 
Ala.  305;  Screws  v.  Roach,  22  Ala.  675; 
Hudson  ▼.  Weir,  29  Ala.  294;  Shealy  y. 
Edwards,  73  Ala.  175,  49  Am.  Rep.  43; 
Aderholt  y.  Embry,  78  Ala.  185;  Warten  y. 
Strane,  82  Ala.  311,  8  So.  231;  McFadden 
▼.  Henderson,  128  Ala.  221,  29  So.  640; 
Fagan  y.  Faulkner,  5  Ark.  161;  Beller  y. 
Block,  19  Ark.  566;  Priest  y.  Hodges,  90 
Ark-  131,  118  S.  W.  253;  Blackwood  y. 
Catting  Packing  Co.  76  Cal.  212,  9  Am.  St. 
Rep.  199,  18  Pac.  848;  Woodward  y.  Solo- 
mon, 7  Ga.  246;  O'Keefd  y.  Kellogg,  15  111. 
347 ;  Cook  y.  Logan,  7  Iowa,  142 ;  Snyder  y. 
Tibbals,  32  Iowa,  447;  Welch  y.  Spies,  103 
Iowa,  389,  72  N.  W.  548 ;  Augustine  y.  Mc- 
Dowell, 120  Iowa,  401,  94  N.  W.  918;  Haug 
▼.  Gillett,  14  Kan.  140;  Williams  y.  Feini- 
man,  14  Kan.  288;  Julius  Winkelmeyer 
Brewing  Asso.  y.  Nipp,  6  Kan.  App.  730, 
50  Pac.  956 ;  Webber  y.  Minor,  6  Bush.  463, 
99  Am.  Dec.  688;  Crawford  y.  Smith,  7 
Dana,  59;  Thompson  y.  Brannin,  94  Ky. 
490,  21  S.  W.  1057 ;  Hagens  y.  Combs,  102 
Ky.  165,  43  S.  W.  222;  Houdlette  y.  Tall- 
man,  14  Me.  400;  Morrison  y.  Dingley,  63 
Me.  553;  Reeder  y.  Machen,  57  Md.  56; 
Macomber  y.  Parker,  13  Pick.  175;  Mason 
V.  Thompson,  18  Pick.  305;  Riddle  y.  Var- 
nnm,  20  Pick.  283;  Wesoloski  v.  Wysoski, 
186  Mass.  495,  71  N.  E.  982;  Hahn  y. 
Fredericks,  30  Mich.  223,  18  Am.  Rep.  119; 
Benedict  Sc  B.  Mfg.  Co.  y.  Jones,  64  Mo. 
App.  218;  Dayis  y.  Hill,  3  N.  H.  382,  14  Am. 
Rep.  273;  Fuller  y.  Bean,  34  N.  H.  290; 
Gilman  v.  Hill,  36  N.  H.  311;  Ockiugton  y. 
Richey,  41  N.  H.  275;  Prescott  y.  Locke,  51 
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N.  H.  94,  12  Am.  Rep.  55;  Hutchinson  y. 
Grand  Trunk  R.  Co.  59  N.  H.  487;  Smart 
y.  Batchelder,  57  N.  H.  140;  Cutwater  v. 
Dodge,  7  Cow.  85;  Ward  y.  Shaw,  7  Wend. 
404;  Fitch  v.  Beach,  15  Wend.  221;  Downer 
y.  Thompson,  2  Hill,  137;  Shindler  v. 
Houston,  1  Denio,  48;  Brewer  y.  Salisbury, 

9  Barb.  511;  Steyens  y.  Eno,  10  Barb.  95; 
Eyans  y.  Harris,  19  Barb.  416;  Gerald  y. 
Prouty,  34  Barb.  454,  affirmed  in  41  N.  Y. 
619;  Halterline  y.  Rice,  62  Barb.  593;  Joyce 
y.  Adams,  8  N.  Y.  291;  Kein  y.  Tupper,  52 
N.  Y.  550;  Burrows  y.  Whitaker,  71  N.  Y. 
291,  27  Am.  Rep.  42 ;  Devane  y.  Fennell,  24 
N.  C.  (2  Ired.  L.)  36;  Hamilton  y.  Gordon, 
22  Or.  557,  30  Pac.  495;  Williams  y.  Allen, 

10  Humph.  337,  51  Am.  Dec.  709;  Allen  y. 
Melton,  64  Tex.  218;  Boaz  y.  Schneider,  69 
Tex.  128,  6  S.  W.  402;  Tyler  Lumber  Co. 
y.  Rosenfield,  3  Tex.  App.  Ciy.  Cas.  (Will- 
son)  412;  Morgan  y.  King,  28  W.  Va.  1, 
57  Am.  Rep.  633;  Hood  y.  Bloch  Bros.  29 
W.  Va.  244,  11  S.  E.  910;  Buskirk  Bros.  y. 
Peck,  57  W.  Va.  860,  50  S.  E.  432;  Smith 
y.  Wisconsin  Inyest.  Co.  114  Wis.  151,  89 
N.  W.  829;  Swanwick  y.  Sothem,  9  Ad.  &, 
El.  895;  Zagury  y.  Fumell,  2  Campb.  240. 

The  rule,  of  course,  does  not  apply  if  the 
parties  to  the  sale  agree  that  the  property 
shall  pass  to  the  purchaser  before  the  quan- 
tity of  the  goods  sold  has  been  ascertained. 
Magee  y.  Billingsley;  Batre  y.  Simpson; 
Crawford  y.  Smith;  Thompson  y.  Brannin; 
Reeder  y.  Machen;  Riddle  y.  Varnum;  and 
Wesoloski  y.  Wysoski, — supra;  Blossom  v. 
Shotter,  59  Hun,  481,  13  N.  Y.  Supp.  523, 
affirmed  on  opinion  below  in  128  N.  Y.  679, 
29  N.  E.  145. 

The  parties  to  a  sale  haye  a  perfect  right 
to  agree  and  act  so  as  to  pass  title  to  the 
subject,  and  leave  the  quantity  to  be  as- 
certained afterwards.  O'Keefe  y.  Kellogg, 
supra. 

It  is  not  essential  to  the  passing  of  title 
upon  a  sale  of  known  and  particularly 
identified  goods,  if  the  parties  mean  it  to 
pass,  that  the  quantity  be  first  ascertained. 
Lingham  y.  Eggleston,  27  Mich.  32B. 

Although  it  may  be  necessary  to  weigh 
or  measure  property  sold,  in  order  to  com- 
pute the  total  price,  the  title  to  it  will,  none 
the  less,  pass  by  the  sale,  if  the  parties  so 
agree,  and  nothing  remains  to  be  done  by 
the  seller  to  put  it  in  a  deliverable  state. 
Hagins  y.  Combs,  supra;  Greenbaum  y. 
Martinez,  86  Cal.  459,  25  Pac.  12. 

If  the  parties  to  a  sale  intend  that  the 
subject  of  the  sale  shall  be  counted,  meas- 
ured, or  weighed  before  the  sale  is  complete, 
then  the  title  will  not  pass  until  this  is 
done;  but  if  the  parties  intend  the  sale 
to  be  complete  and  absolute  at  the  time  the 
bargain  is  made,  then  the  title  to  the  prop- 
erty will  pass  to  the  buyer  notwithstanding 
the  commodity  sold  has  yet  to  be  counted, 
weighed,  or  measured,  in  order  to  ascertain 
the  total  price.    Macomber  y.  Parker,  supra. 

The  rule  that  title  to  property  sold  does 
not  pass  where  anything  remains  to  be  done 
by  the  seller,  such  as  weighing  or  measuring 
to  ascertain  the  quantity  and  price,  does  not 
apply  where  the  parties  expressly  contract 
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for  the  present  transfer  of  the  property, 
and  leave  the  buyer  to  do  the  weighing  and 
measuring  afterwards.  Turley  v.  Bates,  2 
Hurlst.  &  C.  200. 

It  was  held  in  Williams  v.  Allen,  10 
Humph.  337,  61  Am.  Dec.  709,  that  where 
parties  entered  into  a  contract  of  bargain 
and  sale  over  an  unknown  quantity  of  corn 
— all  there  was — lying  in  pens  in  a  particu- 
lar place,  the  quantity  of  which  was  to  be 
ascertained  by  the  usual  standards,  in  order 
before  the  measurement  was  made,  and 
therefore  that  the  sweeping  away  of  the 
corn  by  a  flood,  before  it  had  been  measured, 
was  the  seller's  loss. 

It  was  afterwards  said  of  this  case  by 
the  same  court  that  it  was  decided  on  the 
principle  that  where  goods  are  sold  by 
number,  weight,  or  measure,  as  long  as  the 
specific  quantity  is  not  measured,  and  thus 
separated  and  identified,  the  sale  is  incom- 
plete, and  the  risk  of  loss  is  the  seller's.  In 
association  with  that  statement,  the  court, 
added:  We  adhere  to  this  doctrine  of  the 
common  law  as  applicable  to  contracts  of 
the  character  referred  to  in  its  general 
sense;  but  we  do  not  understand  it  to 
countervail  the  ascertained  and  positive  in- 
tention of  the  parties  to  the  contract.  Bond 
V.  Greenwald,  4  Heisk.  460. 

A  commodity  sold  by  weight  out  of  an 
unweighed  mass  must  be  weighed  to  pass 
the  title.  Morrison  v.  Dingley,  supra, 
Dickerson,  J.,  dissenting. 

A  sale  of  merchandise  by  weight  is  not 
perfect,  and  does  not  transfer  the  property, 
until  it  is  weighed,  or  until  the  buyer  is  in 
default  in  having  it  weighed,  even  if  the 
buyer  has  inspected  and  rejected,  as  un- 
satisfactory, a  part  of  the  offered  merchan- 
dise.   Ross  V.  Hannan,  19  Can.  S.  C.  227. 

And  if  goods  are  sold  by  weight  or  meas- 
ure, the  weight  or  measurement  must  be 
ascertained  by  the  usual  stimdards,  in  order 
to  complete  the  sale.  Sempel  Vn.  Northern 
Hardwood  Lumber  Co.  (Iowa)  121  N.  W.  23, 
reversing  on  rehearing  (Iowa)  115  N.  W. 
899.        ^ 

If  there  is  a  contract  for  sale  by  weight 
or  measure,  and  acts  are  to  be  done  in  order 
to  identify  the  thing  to  be  delivered,  before 
it  is  in  a  fit  state  for  delivery,  an  action  for 
goods  bargained  and  sold,  to  recover  the 
price,  cannot  be  maintained;  the  only 
remedy  the  vendor  has  if  the  buyer  commits 
a  breach  of  the  contract  is  an  action  for 
nonacceptance.  Bos  well  y.  Kilbom,  15 
Moore,  P.  C.  C.  309. 

If  measurement  is  necessary  to  determine 
the  quantity  of  a  commodity  sold  out  of  a 
bulk  made  up  of  units  differing  in  grades 
and  kind,  title  will  not  pass  until  it  is 
measured.  Hahn  v.  Fredericks,  30  Mich. 
223,  18  Am.  Rep.  119;  M'Donald  v.  Hewett, 
15  Johns.  349,  8  Am.  Dec.  241. 

The  fact,  however,  that  a  commodity  is 
usually'  sold  by  weight,  does  not  render  it  I 
essential   to  weigh   it  before  the   title   can  ! 
pass,   if   it  is  not,   in  the   particular   case, 
sold  bv  weight.    Kaufman  v.  Stone,  25  Ark. 
336;  Gans  v.  Holland,  37  Ark.  483. 

And  in  some  cases,  even  when  property  is 
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sold  by  weight  or  measure,  it  is  not  neces- 
sary to  weigh  or  measure  it  in  order  that 
its  ownership  may  be  transferred  from  sell- 
er to  buyer.     Denny  v.  Williams,  5  Allen, 

It  is  not  the  law,  in  Pennsylvania,  at  all 
events,  that  the  right  of  property  cannot 
pass  so  long  as  the  quantity  of  the  thing 
sold  remains  to  be  ascertained;  but  it  is 
only  where  something  is  to  be  done  by  the 
very  terms  of  the  contract,  to  ascertain  the 
quantity,  that  the  sale  is  incomplete.  Den- 
nis V.  Alexander,  3  Pa.  St.  50. 

The  conclusion  reached  in  the  Elgee  Cot- 
ton Cases  (United  States  v.  Woodruff)  22 
Wall.  180,  22  L.  ed.  863,  that  the  title  had 
not  passed  by  the  contract  of  sale,  did  not 
rest,  according  to  the  court,  merely  on  the 
ground  that  the  cotton  was  not  weighed  or 
[actually]  delivered.  The  court  deemed  it 
unnecessary  to  decide  that  weighing  the  cot- 
ton was,  in  that  case,  a  prerequisite  to 
transmitting  the  property,  though,  in  its 
esteem,  that  appeared  to  be  the  law  of  Eng- 
land whenever,  by  the  contract,  goods  are  to 
be  weighed  by  the  vendor,  or  by  him  con- 
currently with  the  vendee. 

Upon  a  sale  of  hay,  part  of  a  large  stack, 
which  is  to  be  weighed  out  to  the  buyer 
without  any  specific  appropriation  of  any 
part  of  the  stack,  the  weighing  and  separa- 
ting must  precede  delivery,  and  the  title 
will  not  pass  until  these  acts  have  been  per- 
formed. Davis  v.  Hill,  3  N.  H.  382,  14  Am. 
Dec.  373. 

The  same  is  true  of  a  sale  of  lumber,  to 
be  taken  and  measured  from  a  larger  bulk, 
and  to  be  of  the  average  thickness  and  qual- 
ity.    Ockington  v.  Richey,  41  N.  H.  275. 

The  counting,  weighing,  or  measuring  of 
a  commodity  sold  is  an  essential  prelimi- 
nary to  the  transfer  of  ownership  only  when 
such  an  operation  is  required  to  separate 
and  identify  the  subject  of  the  sale,  and 
when  its  delivery  is  constructive  or  sym- 
bolic instead  of  actual.  Bogy  v.  Rhodes,  4 
G.  Greene,  133;  Nash  v.  Brewster,  39  Minn. 
530,  2  L.R.A.  409,  41  N.  W.  105;  Cunning- 
ham V.  Ashbrook,  20  Mo.  553;  Bass  v. 
Walsh,  39  Mo.  192;  York  v.  St.  Louis,  I.  M.. 
&  S.  R.  Co.  15  Mo.  App.  598. 

An  actual  delivery  of  property  sold  into* 
the  possession  of  the  buyer,  with   the  in- 
tention of  transferring  its  ownership  to  him 
immediately,   dispenses   with   the   necessity 
of    a    preliminary    counting,    weighing,    or 
measuring.      Bell    v.    Farrar,    41    111.    400; 
Cushman  v.  Holyoke,  34  Me.  289 ;  Macomber 
V.  Parker,  13  Pick.  175:  C!olwell  v.  Keystone 
Iron  Co.  36  Mich.  51;  Bass  v.  Walsh,  supra; 
McMillan  v.  Schweitzer,  87  Mo.  402 ;  Kelsea 
V.  Haines,  41  K.  H.  246;   Price  v.  Heath„ 
41  Hun,  585. 

Live  stock  sold  at  a  definite  price,  ac- 
cording to  weight,  subsequently  to  be  as- 
certained, pass  to  the  purchaser  by  an  actual' 
delivery  of  the  animals  into  his  possession,, 
even  before  they  are  weighed.  Cunningham 
V.  Ashbrook,  supra. 

But  upon  a  contract  between  the  owner 
of  a  quantity  of  firewood  and  a  railroad 
company,  for*  the  sale  of  wood,  to  be  nieas- 


1908. 


BARBER  V.  ANDREWS. 


19 


ured,  received,  and  paid  for  at  a  stated 
price  per  cord,  a  sale  is  not  consummated, 
so  as  to  pass  the  title  to  the  wood  to  the 
railroad  company,  by  the  seller's  placing 
it  upon  the  right  of  way,  and  notifying  the 
railroad  company  thereof,  until  the  wood 
has  been  measured  and  the  price  ascertained. 
Pittsburgh,  C.  k  St.  L.  R.  Ck).  v.  Heck,  50 
Ind.  303,  19  Am.  Rep.  713;  Indianapolis, 
P.  &  C.  R.  Co.  V.  Maguire,  62  Ind.  140. 

The  doctrine  of  the  English  cases  in  re- 
spect of  the  necessity  of  prior  weighing  or 
measuring  to  pass  title  has  been  fairly 
stated  as  follows:  If,  it  is  said,  a  part  of 
a  bulk  be  sold,  so  that  weighing  or  separa- 
tion is  necessary  to  determine  the  identity 
or  individuality  of  the  article,  or,  if  the 
whole  of  a  commodity  be  sold,  but  weighing 
is  necessary  to  ascertain  the  price,  because 
the  quantity  is  unknown,  weighing  or 
measuring  must  precede  the  delivery,  and  a 
symbolical  delivery,  as,  for  example,  by  a 
transfer  on  a  wharfinger's  books,  will  not  be 
sufficient  without  such  weighing.  Swan- 
wick  V.  Sothem,  9  Ad.  k  £1.  895. 

The  following  cases  exemplify  the  doctrind 
stated: 

A  contract  for  the  sale  and  purchase  of 
all  the  seller's  starch  then  lying  in  the 
warehouse  of  a  third  person  in  unweighed 
packages,  at  a  stated  price  the  hundred- 
weight, payable  by  bill  at  two  months,  ac- 
companied by  an  order  from  the  vendor  to 
the  warehouseman,  directing  him  to  weieh 
and  deliver  all  the  vendor's  starch  to  the 
purchaser,  does  not  pass  title  and  property 
until  the  weighing  has  been  done,  nor  to 
any  unweighed  part  after  some  of  the  starch 
has  been  weighed  and  delivered.  Hanson 
V.  Meyer,  6  East,  614. 

Upon  a  sale  at  a  stated  price  the  ton  of 
10  tons  of  flax  out  of  a  larger  quantity 
packed  in  mats  unequal  in  size  and  of  un- 
ascertained weight,  accompanied  by  an  order 
on  the  warehouseman  for  delivery  on  a 
named  date,  with  storage  thereafter  charge- 
able to  the  buyer,  no  property  passes  until 
the  flax  is  weighed,  so  as  to  prevent  the 
vendor  from  rescinding  in  the  event  of  the 
buyer's  intervening  bankruptcy.  Busk  v. 
Davis,  2  Maule  &  S.  397. 

In  distinguishing  Busk  v.  Davis,  supra, 
the  court  in  Pleasants  v.  Pendleton,  6  Rand. 
(Va.)  473,  18  Am.  Dec.  726,  said:  Observe 
the  striking  difference  between  that  case  and' 
ours.  There  the  flax  was  put  up  in  mats 
and  sold  by  the  ton :  to  make  up  the  number 
of  tons  sold  it  might  be  necessary  to  break 
up  some  of  the  mats.  Here  the  flour  was 
put  up  in  barrels  and  sold  by  the  barrel: 
no  further  process  necessary,  no  weighing, 
no  barrel  to  be  broken  to  make  up  the 
quantity.  There  it  was  impossible  for  the 
buyer  to  say  that  any  precise  number  of 
mats  belonged  to  him.  If  he  could  have 
laid  BO,  the  argument  of  the  chief  justice* 
leads  directly  to  the  conclusion  that  the  de- 
cision would  have  been  different.  Here,  the 
vendee  could  say  what  precise  number  of 
barrels  belonged  to  him;  his  order  designa- 
ted number  and  brand  precisely. 

A  sale  of  a  certain  number  of  bales  of 
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goat  skins  containing  five  dozen  in  each  bale, 
at  a  stated  price  the  dozen,  to  be  taken  as 
they  are  and  paid  for  in  good  commercial 
paper  at  five  months,  passes  no  title  to  the 
purchaser  until  the  skins  are  counted  and 
the  actual  number  of  dozens  are  ascertained, 
so  as  to  fix  the  total  price.  Zagury  v.  Fur- 
nell,  2  Campb.  240. 

Upon  a  sale  of  a  quantity  of  bark  stacked 
at  a  certain  place,  at  a  stated  price  the  ton 
of  21  hundredweight^  which  the  buyv 
agreed  to  take  and  pay  for  on  a  named 
future  date,  and  of  which  he  did  actually 
remove  between  8  and  9  tons,  no  title  passes 
to  the  unweighed,  unremoved  portion,  and 
until  it  is  weighed,  the  risk  of  loss  is  the 
seller's.  Simmons  v.  Swift,  5  Barn.  &  G. 
867. 

"I  own,"  said  Mr.  Justice  Blackburn,  of 
this  case,  afterwards,  in  Martineau  v.  Kit- 
ching,  26  L.  T.  N.  S.  836,  "I  have  always 
much  doubted  the  soundness  of  that  de- 
cision." 

It  will  be  noted  that  in  England  the  title 
does  not  generally  pass  upon  a  sale  of 
property  without  weighing  or  measuring  it, 
whenever  weighing  or  measuring  is  an 
operation  to  be  done  before  the  price  can 
be  known;  and  decisions  are  not  lacking  in 
the  United  States  to  the  same  effects  For 
instance,  it  was  held  in  Dixon  v.  Myers,  7 
Gratt.  240,  that  when  the  amount  of  pur- 
chase money  of  an  article  sold  for  future 
delivery  remains  to  be  ascertained  by 
enumerating,  weighing,  or  measuring  it,  the 
general  rule  is  that  the  property  does  not 
pass   to   the   buyer. 

But  this  rule  has  not  been  unanimously 
accepted,  even  in  England,  and  has  not 
commanded  the  approval  of  the  American 
courts. 

It  is  true,  said  Cockburn,  Ch.  J.,  in  Mar- 
tineau V.  Kitching,  supra,  there  are  authori- 
ties for  saying  that  where  the  price  is  to  be 
ascertained,  the  property  will  not  pass;  but 
it  is  certainly  clear  on  authority  that  ac- 
cording to  the  view  now  taken  of  this  par- 
ticular branch  of  the  law,  the  question  is 
one  of  intention  between  the  parties.  .  .  . 
True,  where  something  remains  to  be  done, 
the  property  cannot  be  intended  to  pass; 
but  it  IS  equally  clear  that,  in  point  of 
principle  and  common  sense  and  wisdom, 
there  is  nothing  to  prevent  a  man  passing 
the  property  in  a  thing  which  he  proposes 
to  sell  and  a  buyer  proposes  to  buy,  al- 
though the  price  may  remain  to  be  ascer- 
tained afterwards.  .  .  .  And  that  is  the 
substantial  distinction;  if  the  price  has  to 
be  ascertained  before  the  property  passes, 
and  that  price  be  unascertained,  the  prop- 
erty will  not  pass;  but  if  it  be  found  that 
the  intention  was  that  the  property  should 
{ass  at  the  time  of  the  bargain,  what 
reason  is  there  for  saying  that  it  shall  not? 
I  confess  that  no  such  reason  appears  to  my 
mind,  and  unless  authority  is  cited  to  the 
contrary,  I  will  not  give  way  to  a  rule  in- 
consistent with  principle  and  common  sense. 

These  remarks  were  afterwards  quoted 
with  approval  by  Osier,  J.  A.,  in  delivering 
the   judgment   of   the   court   in    Wilson   v. 
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Shaver,  3  Ont.  L.  Rep.  110,  affirming  1 
Ont.  L.  Rep.  107. 

The  counsel  for  the  defendant  contends, 
said  the  court  in  Sewell  y.  Eaton,  6  Wis. 
490,  70  Am.  Dec.  471,  that  in  sales  of  per- 
sonal property,  if  anything  remains  to  be 
done  to  ascertain  the  quantity  or  exact 
amount  of  the  price  to  be  paid,  the  title 
does  not  pass;  and  he  has  cited  numerous 
authorities  in  support  of  his  position.  We 
iMre  aware  that  the  authorities  upon  this 
subject  are  not  uniform  but  those  which  we 
cite  in  support  of  our  position  seem  to  be 
founded  upon  better  reason  than  those  which 
sustain  the  contrary  doctrine;  especially  so 
when  it  is  apparent,  as  in  this  case,  that  it 
was  the  intention  of  the  vendor  to  transfer 
the  title,  and  of  the  vendee  to  accept  it. 

The  rule  supposed  to  have  been  recognized 
in  some  of  the  earlier  English  cases,  accord- 
ing to  the  court  in  Allen  ▼.  Elmore,  121 
Iowa,  24],  96  N.  W.  769,  to  the  effect  that 
there  could  be  no  passing  of  the  title  until 
the  purchase  price  had  been  definitely  de- 
termined by  weighing  or  measuring,  when 
necessary,  based,  as  it  was  apparently,  on 
the  idea  that  the  action  for  tne  purchase 
price  must  be  for  a  specific  sum,  definite- 
ly ascertained,  has  not  been  generally  ap- 
proved by  the  courts  in  this  country,  and 
it  has  been  held  by  the  great  weight  of 
authority  that  where  the  payment  of  the 
purchase  price  is  not  a  condition  to  the 
passing  of  the  title,  that  is,  where  credit 
for  the  price  is  given,  the  fact  that  weigh- 
ing or  measuring  still  remains  necessary 
to  determine  the  price  will  not  indicate  an 
intention  that  the  title  shall  not  pass  until 
such  acts  are  done,  it  being  assumed,  of 
course,  for  the  purpose  of  applying  this  rule, 
that  the  specific  goods  are  agreed  upon  and 
definitely  ascertained  .  .  .  and  whatever 
may  have  been  the  earlier  views  of  the 
English  judges,  that  is  now  the  rule  in 
England,  and  this  is  the  view  stated  by  the 
American  text-books. 

If  the  counting,  weighing,  or  measuring 
of  a  commodity  sold  is  to  be  done  simply 
in  order  that  the  total  price  to  be  paid  for 
it  may  be  computed  at  a  rate  agreed  upon, 
such  counting,  weighing,  or  measuring  is 
not  a  prerequisite  to  the  transfer  of  owner- 
ship in  the  subject  of  sale,  but  the  title  and 
right  of  property  pass  at  once  without  it, 
when  the  parties  so  intend.  Leonard  v. 
Davis,  1  Black,  476,  17  L.  ed.  222;  Green- 
baum  v.  Martinez,  86  Cal.  469,  26  Pac.  12; 
Lassing  v.  James,  107  Cal.  348,  40  Pac.  534; 
Holliday  y.  Burgess,  34  111.  193;  Barrow 
V.  Window,  71  111.  214;  Luthy  v.  Water- 
bury,  140  111,  664,  30  N.  E.  351;  Welch  v. 
Spies,  103  Iowa,  389,  72  N.  W.  548;  Allen 
V.  Elmore,  121  Iowa,  241,  96  N.  W.  769; 
Sempel  v.  Northern  Hardware  Lumber  Co. 
(Iowa)  121  N.  W.  23,  reversing  on  rehear- 
ing (Jowa)  116  N.  W.  899;  Riddle  v.  Var- 
num,  20  Pick.  283;  Denny  v.  Williams,  5 
Allen,  1;  Adams  Min.  Co.  y.  Senter,  26 
Mich.  73;  Steams  v.  Grand  Trunk  R.  Co. 
156  Mich.  145,  120  N.  W.  572;  Southwestern 
Freight  A,  Cotton  Press  Co.  v.  Stanard,  44 
Mo.  71,  100  Am.  Dec.  255;  Ober  v.  Carson, 
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62  Mo.  209;  McMillan  ▼.  Schweitzer,  87  Mo. 
402;  Toney  v.  Goodley,  57  Mo.  App.  235; 
Boswell  y.  Green,  25  N.  J.  L.  390;  Crofoot 
v.  Bennett,  2  N.  Y.  258;  Cohen  y.  Stewart^ 
98  N.  C.  97,  3  S.  E.  716;  Barker  v.  Reagan, 

4  Heisk.  590;  Boaz  v.  Schneider,  69  Tex. 
128,  6  S.  W.  402;  Sewell  v.  Eaton«  6  Wis. 
490,  70  Am.  Dec.  471;  Fromme  v.  O'Don- 
nell,  124  Wis.  629,  103  N.  W.  3;  Turley  y. 
Bates,  2  Hurlst.  &  C.  200. 

The  rule  or  principle  that  where  some- 
thing remains  to  be  done  by  the  seller  to 
ascertain  the  identity,  quantity,  or  quality 
of  the  article  sold,  or  to  put  it  in  the  con- 
dition which  the  contract  requires,  the  title 
remains  in  the  vendor  until  the  condition  is 
complied  with,  does  not  apply  where  the 
number  of  the  particular  articles  sold  is  to 
be  ascertained  for  the  sole  purpose  of  de« 
termining  the  total  value  at  certain  speci- 
fied rates,  or  a  designated  fixed  price.  San- 
ger y.  Waterbuiy,  116  N.  Y.  371,  22  N.  E. 
404. 

The  distinction  in  cases  of  sales  of  a 
number  of  like  articles  at  a  stated  price 
each,  to  be  afterwards  counted  to  determine 
the  total  sum  to  be  paid,  and  sales  of  a 
number  of  articles  out  of  a  larger  number 
of  the  same  kind,  where  separation  and 
identification  are  necessary  in  order  to  as- 
certain the  exact  subject  of  the  sale,  it  has 
been  said,  "does  not  depend  so  much  upon 
what  is  to  be  done,  as  upon  the  object  which 
is  to  be  effected  by  it.  If  that  is  specifica- 
tion, the  property  is  not  changed ;  if  it  is 
merely  to  ascertain  the  total  value  at  desig- 
nated rates,  the  change  of  title  is  effected." 
Crofoot  v.  Bennett,  supra. 

It  is  perfectly  legitimate  to  point  to  the 
want  of  measurement  and  setting  apart  of 
goods  as  evidence,  in  thie  very  nature  of  the 
transaction,  that  the  sale  was  not  intended 
to  be  complete;  but  this  is  not  essential  to 
an  executed  sale,  and  therefore  not  con- 
clusive one  way  or  the  other,  except  when 
it  is  necessary  to  define  the  subject-matter. 
Winslow  V.  Leonard,  24  Pa.  14,  62  Am.  Dec. 
354. 

A  sale  of  10  out  of  30  tons  of  hemp,  the 
cargo  of  a  certain  ship  lying  with  a  wharf- 
inger, at  a  stated  price  the  ton,  to  be  paid 
by  the  buyer's  acceptances,  accompanied  by 
an  order  to  the  wharfinger  to  weigh  and 
deliver,  and  followed  by  the  presentation 
and  acceptance  of  the  order,  and  a  transfer 
upon  the  wharfinger's  books,  is  not  so  com- 
plete before  the  hemp  is  weighed  out  and 
the  acceptances  are  drawn  and  delivered  as 
to  prevent  the  vendor,  upon  the  failure  of 
the  purchaser,  from  stopping  delivery  and 
withholding  the  goods.     Shepley  y.  Davis, 

5  Taunt.  617. 

Tlie  rule  being  that  the  yendor  of 
goods  may  stop  them  in  transitu  on  the  in- 
solvency of  the  vendee,  before  delivery  is 
complete,  and  that  a  delivery  is  incomplete 
so  long  as  measuring  or  weighing  the  goods 
must  be  done  before  the  price  can  be  known 
although  the  rate  is  fixed,  it  makes  no  dif- 
ference that  the  entire  bulk,  rather  than 
a  part  of  it,  is  the  subject  of  the  sale,  as 
the  principle  that  while  anything  remains 
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to  be  done  to  ascertain  the  price,  the  pos- 
aession  is  not  transferred  to  the  buyer,  ap- 
plies.   Withers  v.  Lyss,  4  Campb.  237. 

Although  the  right  of  a  vendor  to  rescind 
a  sale  because  of  the  failure  of  the  vendee, 
or  his  refusal  to  pay,  continues  so  long  as 
any  weighing,  measuring,  or  other  thing 
remains  to  be  done  on  his  part,  yet  this 
test  does  not  apply  to  the  question  of  vest- 
ing the  title  in  a  case  where  the  vendor  has 
no  cause  for  a  rescission.  Winslow  v.  Leon- 
ard, supra;  Gonser  v.  Smith,  115  Pa.  452, 
8  Atl.  770. 

XIII.  The  necessity  of  delivery. 

If,  by  the  terms  of  a  contract  of  sale,  the 
delivery  of  possession  of  the  thing  sold  re- 
mains to  be  done  to  complete  the  sale,  the 
title  does  not  pass  until  that  part  of  the 
contract  has  been  performed.  O'Keefe  v. 
Kellogg,  15  111.  347. 

The  general  rule,  declared  a  New  York 
jurist,  on  one  occasion,  is  that  a  delivery  by 
the  vendor  of  property  sold  is  necessary  to 
complete  the  sale  and  to  vest  title  in  the 
buyer.    Halterline  v.  Rice,  62  Barb.  593. 

The  word  '"delivery,"  used  in  this  associa- 
tion, is  ambiguous;  and  its  apparent  is  not 
its  real,  or,  to  speak  more  accurately,  its 
entire,  meaning. 

Ordinarily,  it  was  said  more  recently  by 
an  Iowa  judge,  delivery  is  essential  to  pass 
title  to  property  by  a  sale;  but  he  adkled, 
though,  change  of  possession  is  not  a  univer- 
sal requisite  to  a  completed  sale.  Sempel 
V.  Northern  Hardwood  Lumber  Go.  (Iowa) 
121  N.  W.  23,  reversing  on  rehearing 
(Iowa)   115  N.  W.  899. 

In  another  case,  a  court  put  it  in  this 
way:  A  delivery,  or  what  is  in  law  its 
equivalent,  is  necessary  in  all  sales  of  goods 
and  chattels,  to  transfer  the  property  from 
seller  to  buyer  and  complete  the  sale.  Cow- 
gill  Y.  Ford,  2  Houst.  (Del.)   164. 

In  other  eases,  courts  have  asserted  that 
a  delivery,  either  actual  or  constructive,  is 
essential  to  complete  a  sale,  or  to  pass  title 
to,  or  property  in,  goods  sold.  Dunlap  v. 
Berry,  6  III.  327,  39  Am.  Dec.  413 ;  Fleming 
V.  State,  106  Ga.  359,  32  S.  £.  338;  Stone 
V.  Peacock,  35  Me.  385;  Hamilton  v.  Clark, 
25  Mo.  App.  428. 

3iany  of  the  cases  cited  below  will  be 
found  on  examination  to  have  asserted  just 
as  broadly  that  a  delivery  is  not  essential 
to  pass  title  to  a  purchaser  by  a  sale  if  the 
contract  is,  in  other  respects,  complete. 

The  principal  difficulty  in  determining  the 
law  upon  this  subject,  according  to  the 
court  in  Bloyd  v.  Pollock,  27  W.  Va.  75, 
arises  from  the  fact  that  unfortunately  the 
word  "delivery"  is  used  in  the  reports  and 
law  books  generally  in  two  widely  different 
senses.  It  is  most  frequently  used  in  re- 
ference to  the  change  of  possession  of  a 
chattel;  but  sometimes  it  is  used  in  refer- 
ence to  the  change  of  property  in  a  chat- 
tel, which  may,  in  certain  cases,  take  place 
without  any  change*  of  possession.  In  other 
wordJ«,  this  word  "delivery**  is  generally  used 
to  denote  transfer  of  possession ;  but  it  is 
sometimes  used  to  denote  simply  transfer  of 
title,  unaccompanied  by  any  change  of  pes- 
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session.  ...  A  familiar  example  of  the 
use  of  this  word  "delivery"  in  these  two  es- 
sentially difTerent  senses  is  this  case ;  upon  a 
sale  of  goods  generally,  no  property  passes 
until  delivery,  for  until  then  the  very  goods 
sold  are  not  ascertained;  yet  it  is  well  set- 
tled that  the  delivery  of  goods  to  any  com- 
mon carrier,  whether  a  particular  carrier 
has  or  has  not  been  designated  by  the  ven- 
dee for  the  purpose  of  having  them  conveyed 
to  the  vendee  or  to  a  place  designated  by  the 
vendee   vests   the   property   in   the   vendee. 

.  .  .  Many  other  examples  might  be 
given  where  goods  are  regarded  as  delivered 
in  the  sense  of  a  transfer  of  title  when  there 
is  in  fact  no  delivery  in  the  sense  of  a  trans- 
fer of  possession;  as,  for  instance,  when  the 
property  is,  when  sold,  in  the  hands  of  a 
third  person,  and  he  agrees  to  keep  it  for 
the  vendee;  this  perfects  the  sale,  and  there 
is  a  change  in  the  title  to  the  property,  it 
belonging  to  the  vendee  as  completely  as  if 
he  had  been  put  in  actual  possession  of  the 
same.  And  in  such  case,  to  complete  the 
sale  and  make  a  complete  transfer  of  the 
title  of  the  property,  it  would  suffice  that 
the  vendor  should  simply  notify  the  vendee. 

An  action  will  not  lie  for  goods  sold  and 
delivered  unless  there  has  been  either  an 
actual  or  a  constructive  delivery.  Evans  ▼. 
Harris,  19  Barb.  416. 

But  when  the  terms  of  a  bargain-and-sale 
contract  are  complete,  an  action  lies  for  the 
price  of  the  goods  sold,  although  the  buyer 
did  not  take  them  away.    Damon  v.  Osbom, 

18  Mass.  476,  11  Am.  Dec.  229. 

To  put  goods  sold  at  the  buyer's  risk,  an 
actual  delivery  is  not  required;  a  symbolical 
delivery  suffices.  Hankms  ▼.  Baker,  46  N-. 
Y.  666. 

Between  the  parties  to  a  sale,  and  when 
their  contract  does  not  provide  to  the  con- 
trary, an  actual  delivery  of  identified, 
specific  goods  sold,  is  not  essential  to  trans- 
fer title  and  ownership  to  the  purchaser. 
Leonard  v.  Davis,  1  Black,  476,  17  L.  ed. 
222;  Hatch  v.  Standard  Oil  Co.  100  U.  S. 
124,  25  L.  ed.  554;  Cowgill  v.  Ford,  supra; 
Woodward  v.  Solomon,  7  6a.  246;  Shepard 
V.  King,  96  Ga.  1, 23  S.  £.  113 ;  Idaho  Imple- 
ment Co.  V.  Lambach,  16  Idaho,  497>  101 
Pac.  951;  Holliday  ▼.  Burgess,  34  111.  193; 
Barrow  v.  Window,  71  111.  214;  Lester  v. 
East,  49  Ind.  588;  O'Farrel  v.  McClure 
(Kan.  App.)  47  Pac.  160;  Bush  v.  Bar- 
field,  1  Coldw.  92;  Ferguson  v.  Northern 
Bank,  14  Bush,  555,  29  Am.  Rep.  418; 
Thompson  v.  Brannin,  94  Ky.  490,  21  S.  W. 
1067 ;  Wing  v.  Clark,  24  Me.  366 ;  Phillips 
V.  Moor,  71  Me.  78;  Lingham  v.  Egp^leston, 
27  Mich.  326;  Byles  v.  Colier,  64  Mich.  1, 

19  N.  W.  566;  Baker  v.  McDonald,  74  Neb. 
595,  1  L.R.A.(N.S.)  474,  104  N.  W.  923; 
Olyphant  v.  Baker,  6  Denio,  379;  Terry  v. 
Wheeler,  25  N.  Y.  520;  Hankins  v.  Baker,  46 
N.  Y.  666;  International  &  Gt.  N.  R.  Co.  v. 
Ogburn,  26  Tex.  Civ.  App.  217,  63  S.  W. 
1072;  Bemis  v.  Morrill,  38  Vt.  153;  Gris- 
wold  V.  Scott,  66  Vt.  550,  29  Atl.  1013; 
Pleasants  v.  Pendleton,  6  Rand.  (Va.)  473, 
18  Am.  Dec.  720;  Craig  v.  Beardmore,  7 
Ont.  L.  Rep.  674. 
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Actual  removal  of  personal  property  sold 
from  the  place  where  it  is  at  the  time  of  thr. 
sale  is  never  essential  to  constitute  a  de- 
livery of  it.  Little  Rock  &  Ft.  S.  R.  Co.  v. 
Page,  35  Ark.  304. 

It  is  not  essential  to  the  execution  of  a 
contract  of  sale  of  bulky  or, ponderous  prop- 
erty that  the  subject  of  the  sale  be  re- 
moved and  carried  away  by  the  purchaser. 
Jcwctt  v.  Warren,  12  Mass.  300,  7  Am.  Dec. 
74. 

Failure  to  remove  or  change  the  posses- 
sion of  properly  sold  is  not  conclusive 
against  a  transfer  of  title.  Brewer  v.  Michi- 
gan Salt  Asso.  47  Mich.  526,  11  N.  W.  370. 

The  parties  may  agree  that  a  sale  shall 
be  complete  and  the  property  pass  in  the 
specific  thing,  chattel  or  other  goods^  al- 
though the  delivery  of  possession  is  post- 
poned, and  although  something  shall  re- 
main to  be  done  by  the  seller.  Logan  v. 
Le  Mesurier,  6  Moore,  P.  C.  C.  116. 

The  authorities  are  numerous,  said 
Selden,  J.,  in  the  case  of  Terry  v.  Wheeler, 
supra,  where  the  expression  is  used  that  if 
anything  remains  to  be  done  by  the  seller, 
the  title  does  not  pass;  but  the  cases  which 
are  cited  to  sustain  that  position  only  go  to 
the  length  of  showing  that  where  something 
is  to  be  done  by  the  seller  to  ascertain  the 
identity,  quantity,  or  quality  of  the  article 
soldy  or  to  put  it  in  the  condition  which  the 
terms  Ci  the  contract  require,  the  title  does 
not  pasA.  The  list  of  cases  to  this  effect 
might  be  indefinitely  extended;  but  no  case 
has  been  referred  to  by  counsel,  nor  have 
I  discovered  any,  in  which  it  was  held  that 
where  the  article  sold  was  perfectly  identi- 
fied and  paid  for,  a  stipulation  of  the  seller 
to  deliver  it  at  a  particular  place  prevented 
the  title  from  passing.  If  the  payment  was 
to  be  made  on  or  after  delivery  at  a  par- 
ticular place,  it  might  fairly  be  inferred  that 
the  contract  was  executory  until  such  de- 
livery; but  where  the  sale  appears  to  be 
absolute,  the  indentity  of  the  thing  fixed, 
and  the  price  paid.  I  see  no  room  for  an 
inference  that  the  property  remains  the 
seller's,  merely  because  he  has  engaged  to 
transport  it  to  a  given  point. 

A  delivery  of  property  upon  a  sale  may 
not  be  necessary  in  all  cases  to  vest  title 
in  a  buyer,  as  against  the  seller,  but  it  is 
always  essential  as  against  creditors  and 
subsequent  purchasers  in  good  faith  with- 
out notice.  Broadwell  v.  Howard,  77  111. 
305 ;  Gardner  v.  Lane,  12  Allen,  39. 

XIV.  The  effect  of  actual  delivery. 

•a.  Of  the  entire  subject  of  a  sale. 

Delivery  is  evidence  of  a  sale.  Kelsea  v. 
Haines,  41  N.  H.  246. 

The  most  important  fact  indicative  of  an 
intent  that  title  shall  pass  by  a  sale  is  gen- 
erally a  delivery  of  that  which  is  sold. 
Lingham  v.  Eggleston,  27  Mich.  326. 

If  the  subject  of  a  sale  is  actually  de- 
livered into  the  possession  of  the  purchaser, 
with  the  intention  of  both  seller  and  buyer 
that  the  tiile  shall  pass  by  the  sale,  then 
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the  mere  fact  that  the  quantity  or  the  price 
of  the  property  is  still  to  be  ascertained 
does  not  affect  the  character  of  the  trans- 
action as  a  complete  and  executed  sale. 
Shealy  v.  Edwards,  73  Ala.  175,  49  Am.  Rep. 
43;  O'Keefe  v.  Kellogg,  15  111.  347;  Bell  v. 
Farrar,  41  111.  400;  Bogy  v,  Rhodes,  4  O. 
Greene,  133;  Cushman  v.  Holyoke,  34  Me. 
289;  Macomber  v.  Parker,  13  Pick.  175; 
Cohvell  v.  Keystone  Iron  Co.  36  Mich.  51; 
Nash  V.  Brewster,  39  Minn.  530,  2  L.R.A. 
400,  41  N.  W.  105;  Cunningham  v.  Ash- 
brook,  20  Mo.  553;  Bass  v.  Walsh,  39  Ma 
192;  York  ▼.  St.  Louis,  I.  M.  &  S.  R.  Co.  15 
Mo.  App.  598;  McMillan  v.  Schweitzer,  87 
Mo.  402;  Kelsea  v.  Haines,  supra;  Burrows 
V.  Whitaker,  71  N.  Y.  291,  27  Am.  Rep.  42; 
Price  V.  Heath,  41  Hun,  585 ;  Barr  ▼.  Borth- 
wick,  19  Or.  678,  25  Pac.  360;  Scott  ▼. 
Wells,  6  Watts  &  S.  357,  40  Am.  Dec.  568. 

.The  rule  that  property  does  not  pass  by 
a  sale  as  long  as  anything  remains  to  be 
done  to  ascer&in  the  quantity  or  the  price 
of  what  is  sold  applies  only  when  there  is 
no  actual  delivery  into  the  possession  of  the 
buyer  of  the  subject  of  the  sale.  Fagan  v 
Faulkner,  5  Ark.  161. 

A  delivery  of  certain  specific  piles  of  lum 
her,  particularly  designated  and  marked, 
into  the  custody  of  an  agent  of  the  buyer, 
passes  title  upon  a  sale,  although  the  lum- 
ber is  not  moved,  and  its  quantity  and 
quality  are  yet  to  be  ascertained  in  order  to 
fix  the  price.  Colwell  y.  Keystone  Iron  Co. 
supra. 

If  one  sells  an  article  and  delivers  it  the 
delivery  is  none  the  less  effectual  to  pass 
the  title  because  he  is  employed  to  do  some 
additional  work  upon  it,  even  at  his  own 
expense.    Crofoot  v.  Bennett,  2  N.  Y.  258. 

A  delivery  of  half  barrels  in  fulfilment 
of  a  contract  for  the  sale  and  delivery  of 
whole  barrels  of  merchandise,  if  all  of  the 
same  kind  and  quality,  passes  the  title  to 
the  purchaser.  Gardner  y.  Lane.  9  Allen, 
492,  85  Am.  Dec.  779. 

The  rule  of  law  that  a  sale  is  executory 
where  anything  remains  to  be  done,  either 
to  finish  commodities  for  use,  or  to  put 
them  in  a  merchantable  condition,  or  where 
any  act  remains  to  be  done  to  ascertain  the 
amount  and  price,  such  as  measuring, 
weighing,  or  separating  from  the  mass,  ap- 
plies to  cases  of  constructive  delivery  and 
constructive  possession,  and  is  resorted  to 
for  the  purpose  of  determining  whether  a 
contract  of  sale  is  so  far  complete  as  to 
pass  the  property  according  to  the  intent  of 
the  parties  in  their  contract,  but  where 
there  is  an  actual  sale,  mortgage,  or 
pledge  of  unfinished  goods,  so  intended,  and 
so  carried  into  effect,  by  an  actual  deliver j, 
such  a  contract  is  valid  in  law,  and  passes 
the  property.  Sumner  y.  Hamlet,  12  Pick. 
76. 

Upon  a  sale  by  a  debtor  to  his  creditor, 
to  be  applied  on  the  debt,  of  two  bales  of 
cotton  ot  a  crop  then  .partly  picked,  at  a 
stated  rate  per  pound,  upon  an  agreement 
to  deliver  it  at  the  gin  of  the  debtor's  land- 
lord, and  when  the  cotton  should  be  ginned 
and  separated  from  the  landlord's  share,  the 
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weight  of  the  residue  should  be  computed 
and  given  to  the  creditor,  to  be  credited  to 
the  debtor,  the  title  passes  from  the  debtor 
to  the  creditor  as  soon  as  the  debtor  sends 
it  to  the  landlord's  gin,  and  parts  with  all 
control  over  it;  and  it  cannot  thereafter  be 
seized  and  sold  on  execution  against  the 
debtor,  in  favor  of  the  landlord  or  another 
creditor,  without  liability  over  for  its  value. 
Bawls  V.  Patterson,  1  Baxt.  372. 

The  delivery  must  be  made  of  purpose  to 
transfer  the  ownership  to  the  thing  de- 
livered. If  the  intention  to  pass  the  title 
be  lacking,  the  title  will  not  pass.  For  in- 
stance, if,  in  delivering  merchandise  of  a 
particular  kind  and  quality,  packed  in  bar- 
rels, certain  barrels  of  goods  of  that  kind, 
but  of  a  different  quality,  are  delivered  by 
mistake,  no  title  passes  to  tlie  barrels 
erroneously  included.  Gardner  v.  Lane,  9 
Allen,  492,  85  Am.  Dec.  779,  s.  c.  subse- 
quent appeal,  12  Allen,  39. 

Again:  Upon  a  purchase  and  sale  to  a 
railroad  company  of  a  quantity  of  railroad 
ties,  the  seller  and  buyer  have  a  right  to 
stipulate  that  the  title  and  ownership  of  the 
ties  shall  not  pass  to  or  vest  in  the  corpora- 
tion until  the  ties  have  been  actually  put  in 
place  under  the  rails,  and  have  become  an 
integral  part  of  the  railroad  track;  and, 
when  they  have  so  contracted,  an  actual  de- 
livery of  the  ties  upon  and  along  the  rail- 
road right  of  way,  and  into  the  custody  of 
the  railroad  corporation,  does  not  devest  the 
seller  of  his  property  in  them,  nor  render 
them  subject  to  seizure  and  sale  on  execu- 
tion as  the  property  of  the  railroad  com- 
pany.    Owens  V.  Hastings,  18  Kan.  446. 

Then  again,  there  are  the  familiar  cases 
of  sales  of  personal  property  upon  the  terms 
of  cash  on  delivery.  If  payment  is  not 
waived  or  made,  in  none  of  these  cases  does 
title  pass  by  actual  delivery.    Thus: 

If,  upon  a  sale  of  corn,  to  be  paid  for  in 
cash  on  delivery  of  the  last  load,  the  com  is 
not  paid  for,  but  has  been  dumped  on  a  pile 
of  like  com  belonging  to  the  buyer,  and  the 
whole  mixed  together,  the  vendor  may  re- 
claim possession  of  the  quantity  sold,  snd 
maintain  replevin  if  he  is  prevented  from 
taking  it  back.  Henderson  v.  Lauck,  21  Pa. 
359. 

Every  principle  of  law  is  against  the  buyer, 
said  the  court  in  this  case,  for  it  was  he 
that  did  the  wrong  in  mixing  the  grain,  if; 
he  was  not  ready  to  pay  for  it;  and  the 
usual  rule  would  give  the  bulk  to  the  seller 
until  the  buyer  should  separate  his  own. 
But  this  does  not  apply  to  goods  so  undis- 
tin^ishable  as  grain,  if  the  measure  of  each 
one's  share  be  known. 

This  case,  upon  facts  almost  identical, 
was  approved  and  followed  in  Harding  v. 
Metz,  1  Tenn.  Ch.  610. 

5.  Of  an  excessive  quantity. 

The  actual  delivery  into  the  custody  and 
possession  of  the  purchaser  of  a  larger 
quantity  of  goods  of  the  kind  he  bought, 
from  which  he  is  expected  and  intended  to 
select  for  himself  and  retain  the  amount  of 
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his  purchase,  and  reject  the  residue,  trans- 
fers the  title  and  ownership  of  the  subject 
of  the  sale  at  once,  and  before  the  buyer 
makes  his  selection.  Martz  v.  Putnam,  il7 
Ind.  392,  20  N.  E.  270;  Wagar  v.  Detroit, 
L.  &  N.  R.  Co.  79  Mich.  648,  44  N.  W.  1113; 
Croze  V.  St.  Mary's  Canal  Mineral  Land  Co. 
143  Mich.  521,  114  Am.  St.  Rep.  682,  107 
N.  W.  313,  modifying  143  Mich.  514,  114 
Am.  St.  Rep.  677,  107  N.  W.  92;  Lamprey 
V.  Sargent,  58  N.  H.  241;  Crofoot  v.  Ben- 
nett, supra. 

Upon  an  executory  sale  of  a  quantity  of 
hay  contained  in  stacks  upon  the  seller^s 
land,  where  it  is  agreed  that  the  vendor 
shall  bale  and  place  in  a  particular  corral 
for  the  purchaser  60  tons,  a  good  delivery  is 
made,  so  as  to  pass  the  title,  and  charge 
and  put  upon  the  purchaser  the  loss  in  case 
of  destruction  by  fire  of  the  subject  of  the 
sale,  when  the  entire  quantity  purchased 
has  been  delivered,  and,  by  mistake,  a  few 
tons  in  excess,  and  the  purchaser  makes  a 
payment  upon  account,  after  being  notified 
of  the  mistake,  and  negotiates  for  the  ex- 
cess.   Smith  V.  Friend,  16  Cal.  124. 

Upon  a  mortgage  of  400  tons  of  coal,  con- 
stituting a  part  of  a  larger  quantity,  piled 
upon  the  wharf  of  the  mortgagor,  a  transfer 
of  the  possession  of  the  entire  pile  by  mort- 
gagor to  mortgagee,  and  a  continued  posses- 
sion by  the  latter,  entitles  him  to  the  pos- 
session of  a  lien  upon  the  400  tons  mort- 
gaged, and  also  to  hold  the  entire  quantity 
until  he  can  separate  and  remove  his  par- 
ticular 400  tons,  as  against  an  assignee  for 
creditors  of  the  mortgagor.  Weld  v.  Cutler, 
2  Gray,  196;  Scudder  v.  Worster,  11  Cush. 
573,  distinguished. 

When  lumber  in  piles  is  sold  in  quanti- 
ties, subject  to  selection  and  inspection  for 
the  purpose  of  grading,  and  payments  are 
made  on  account  of  the  prioe,  subject  to  a 
final  adjustment  according  as  they  have 
been  excessive  or  short,  and  the  separate 
piles  are  appropriated  and  identified  by 
marks  as  the  subject  of  the  sale  and  the 
property  of  the  purchaser,  the  title  thereto 
passes  to  the  buyer.  Stearns  v.  Grand 
Tmnk  R.  Co.  156  Mich.  145,  120  N.  W. 
572. 

Upon  a  contract  of  sale  of  a  certain  num- 
ber of  sheep  out  of  a  larger  flock,  where 
it  is  expressly  agreed  that  they  are  not  to 
be  divided  from  the  rest  of  the  flock,  the 
putting  of  the  buyer  into  the  actual  posses- 
sion of  the  whole  flock,  and  his  acceptance 
of  it  as  a  fulfilling  of  the  contract,  without 
objection,  makes  an  executed  sale  that 
passes  the  title.  Southwell  v.  Beezley,  5 
Or.  143,  s.  c.  subsequent  appeal  5  Or.  458. 

It  is  the  duty  of  the  vendor  in  a  contract 
of  sale  calling  for  a  delivery  of  goods  of  a 
specific  quality,  when  he  has  on  hand  a  mass 
of  6uch  goods  of  various  grades,  out  of  which 
can  be  selected  enough  to  satisfy  the  de- 
mands of  the  sale  contract,  to  sort  them  out 
himself,  and  tender  them  in  such  wise  that 
the  buyer  is  bound  to  accept,  in  order  to  put 
the  latter,  and  to  escape  being  himself,  in 
default.    Croninger  v.  Crocker,  62  N.  Y.  151. 

To  put   a   purchaser   in   default  upon  a 
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con  tract,  of  bargain  and  sale  of  200  bales  of 
cotton  of  a  prescribed  grade,  to  be  laid 
down  at  a  stated  price  the  pound,  at  a  desig- 
nated place,  where  the  vendor  has,  at  the 
time  and  place  agreed  upon,  206  bales  of 
cotton  of  the  grade  purchased,  he  must  aver 
and  prove  a  readiness  and  willingness  to 
deliver  200  bales  only.  Dixon  v.  Fletcher, 
3  Mees.  &  W.  146. 

It  is  not  a  sufficient  tender  to  satisfy  a 
contract  calling  for  the  delivery  of  goods 
of  a  specific  quality  to  tender  a  larger 
quantity  of  different  grades,  from  which  the 
purchaser  can  only  with  much  labor  and 
difficulty  sort  out  enough  to  make  up  his 
purchase.    Croninger  v.  Crocker,  supra. 

When  goods  not  purchased  are  sent  in 
one  consignment  with  goods  which  were 
bought,  accompanied  by  a  single  invoice,  if 
there  is  any  danger  or  risk  to  the  purchaser 
that,  by  accepting  what  he  ordered,  he  may 
become  liable  to  pay  for  what  he  did  not 
order,  he  may  reject  the  whole.  Levy  ▼. 
Green,  1  £1.  &  £1.  969. 

A  buyer  tendered  more  goods  than  he 
purchased  is  not  bound  to  incur  any  risk  of 
charge,  or  inconvenience,  or  danger  of  dam- 
age to  the  articles,  but  may  reject  the  lot. 
Tarling  v.  O'Riordan,  Ir.  L.  R.  2  C.  L.  82. 

If  there  is  any  risk  of  being  charged  with 
an  acceptance  of  all  goods  sent,  or  any  diffi- 
culty in  severing  them,  or  any  risk  incurred 
as  to  surplus  articles  being  connected  with 
those  purchased,  the  delivery  is  vitiated, 
and  is  not  a  performance  by  the  seller  of  his 
contract.     Ibid. 

A  tender  by  a  vendor  of  260  barrels  of 
cement,  in  performance  of  a  contract  of 
sale  of  250  barrels,  is  not  good,  and  passes 
no  title.    Downer  v.  Thompson,  2  Hill,  137. 

The  judgment  of  nonsuit  in  this  case  was 
reversed  on  error  in  6  Hill,  208.  In  the 
several  opinions,  divers  grounds  of  reversal 
were  stated. 

Senator  Hopkins  considered  the  surplus 
of  10  barrels  merely  put  in  for  good 
measure,  as  the  vendor  claimed  and  sued  for 
nothing  on  account  of  the  excess;  Senators 
Lott  and  Strong  considered  the  buyer  had 
waived  any  right  to  reject  the  delivery  on 
the  ground  of  excess  by  objecting  merely 
that  the  cement  was  not  up  to  the  right 
standard.  Two  senators  dissented  on  the 
ground  the  buyer  would  have  incurred  a 
liability  for  the  excess  beyond  his  contract 
if  he  had  received  the  lot,  and  this  he  was 
not  bound  to  risk. 

Beardsley,  J.,  afterwards,  in  Field  v. 
Moore,  Hill  &  D.  Supp.  418,  referred  to  this 
reversal  as  having  been  made  on  a  ground 
which  left  untouched  the  principle  upon 
which  the  case  was  decided  below.  "Hav- 
ing been  of  counsel  for  the  defendant  in  that 
case,''  he  added,  "...  I  may  add  that 
the  point  on  which  the  judgment  appears 
to  have  been  reversed  was  not  raised  before 
the  circuit  judge  or  on  the  argument"  [in 
the  supreme  court].  "I  would  not,"  he  con- 
tinued, "be  understood  to  suggest  that  the 
question  could  not  be  made  on  the  record, 
although  it  had  escaped  the  attention  of 
counsel  until  stai*ted  in  the  court  of  errors." 
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Upon  the  sale  of  a  definite  number  of 
telegraph  poles,  the  transportation  by  the 
seller  to  the  place  and  at  the  time  agreed 
upon  for  their  delivery  of  a  larger  number, 
even  less  than  10  per  cent  in  excess  of  poles 
of  the  kind  agreed  upon,  and  the  giving  of 
notice  to  the  buyer  that  they  are  ready  for 
him  to  take,  does  not  complete  the  contract 
of  sale  nor  transfer  the  ownership,  since  the 
definite  number  purchased  must  still  be 
designated,  selected,  and  set  apart  from  the 
entire  quantity  brought  to  the  place  of  de- 
livery.   Bailey  v.  Smith,  43  N.  H.  141. 

It  would  have  been  otherwise,  the  court 
admitted,  if  all  the  poles  had  been  actually 
delivered  to  the  buyer  with  appropriate 
stipulations  for  the  disposition  of  the  sur- 
plus ones.    Ibid. 

Hutchinson  v.  Grand  Trunk  R  Co.  69  K. 
H.  487,  was  a  very  similar  case,  arising  out 
of  a  sale  of  railroad  ties,  in  which  the  seller 
brought  to  the  place  of  delivery  two  more 
ties  than  he  had  contracted  to  sell,  and  be- 
fore they  were  counted,  inspected,  and  ac- 
cepted, they  were  in  large  part  destroyed 
by  fire. 

Upon  a  sale  of  a  certain  definite  quantity 
of  goods,  to  be  delivered  to  a  carrier,  the 
contract  is  not  executed  and  title  does  not 
pass  by  the  delivery  of  a  larger  quantity, 
even  though  but  7  per  centum  in  excess,  and 
tender  of  the  bill  of  lading,  with  a  demand 
of  payment  for  the  entire  lot,  at  the  con- 
tract rate.    Stevenson  v.  Burgin,  49  Pa.  30. 

The  case  of  Stevenson  v.  Burgin,  supra, 
was  distinguished  afterwards  in  Lockhart 
V.  Bonsall,  77  Pa.  53,  in  which  it  was  said: 
All  that  that  case  decides  is  that,  on  a  con- 
tract for  a  fixed-  quantity  of  merchandise, 
to  be  delivered  on  board  of  a  vessel,  the  pur- 
chaser is  not  bound  to  accept  and  pay  for 
a  larger  quantity. 

The  case  was  again  distinguished,  and 
the  remark  quoted  was  adopted,  in  Brown- 
field  V.  Johnson,  128  Pa.  254,  6  L.R.A.  48, 
18  Atl.  543. 

A  distinction  is  made,  according  to  the 
court  in  Brownfield  v.  Johnson,  supra,  be- 
tween those  cases  where  the  act  of  separa- 
tion is  burdensome  and  expensive,  or  in- 
volves selection,  and  those  where  the  article 
is  uniform  in  bulk,  and  the  act  of  sepa- 
ration throws  no  additional  burden  on  the 
buyer.  In  the  latter  class  of  cases,  a  ten-^ 
der  of  too  much,  from  which  the  buyer  is  to  "^ 
take  the  proper  quantity,  is  a  good  delivery. 

A  tender  by  the  vendor,  who  has  contract- 
ed to  sell  50  bales  of  cotton  of  his  first 
packing  of  a  crop  to  be  grown,  at  the  place 
and  time  designated  for  delivery,  of  55 
bales  of  average  weight  and  quality,  differ- 
ing in  no  material  respect,  either  as  to 
quality  or  quantity,  from  each  other,  with 
a  request  to  the  buyer  to  select  50  for  him- 
self, is  a  sufficient  performance  upon  the 
seller's  part  to  put  the  vendee  in  default, 
and  to  support  an  action.  Davis  v.  Adams, 
18  Ala.  264. 

If  one  purchases  a  certain  number  of 
barrels  of  oil  which  he  orders  delivered  at  a 
certain  railroad  station  in  tank  cars,  from 
which,  by  the  terms  of  the    contract,    the 
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vendor  is  not  obligated  to  pump,  a  delivery 
at  the  place  appointed  of  a  greater  quantity 
of  oil,  with  a  tender  of  the  excess  in  part 
performance  of  another  order,  is  good,  be- 
cause, while  the  buyer  is  not  bound  to  ac- 
cept the  excess  on  account  of  the  second 
order,  he  can  readily  separate  the  whole 
of  his  first  purchase  by  pumping  out  of  the 
tanks  the  number  of  gallons  he  bought. 
Lockhart  v.  Bonsall,  supra. 

This  case  was  approved  and  followed  in 
Brownfield  v.  Johnson,  supra,  to  which  it 
was  said  to  bear  a  comparatively  close 
analogy. 

The  sending  of  16  hogsheads  of  wine  in 
response  to  an  oral  order  for  10  only,  the 
answer  of  the  recipient  that  he  had  ordered 
and  could  take  only  10,  and  would  hold  the 
rest  upon  the  order  of  the  consignor,  fol- 
lowed by  request  to  keep  all,  if  room  could 
be  made  for  it,  and  the  final  rejection  of 
the  whole  as  inferior  and  unsatisfactory, 
passes  no  title  even  to  the  10  hogsheads,  as 
they  were  undivided  from  the  whole  lot,  nor 
is  there  any  sufficient  delivery  and  accept- 
ance, such  as  is  necessary  to  take  the  case 
out  of  the  statute  of  frauds.  Cunliffe  v. 
Harrison,  6  Exch.  003. 

The  necessity  of  separating  and  dis- 
tinguishing the  article  sold  from  a  larger 
quantity,  in  order  to  constitute  a  complete 
delivery,  said  Lord  Chelmsford,  in  Boswell 
V.  Kilbom,  15  Moore,  P.  C.  C.  309,  cannot 
be  more  strongly  exemplified  than  in  the 
case  of  Cunliffe  ▼.  Harrison,  supra. 

If  one  buys  a  stated  number  of  bottles  of 
wine  upon  the  understanding  that  he  may 
return  them  If  he  does  not  approve  the  flavor 
and  quality,  and  the  seller  delivers  twice  the 
number  ordered,  the  buyer  is  liable  only  for 
what  he  actually  uses,  in  case  he  returns  the 
whole  consignment  with  the  statement  that 
while  he  had  ordered  but  half  the  quantity 
sent,  he  would  have  accepted  all  had  ne  liked 
the  wine,  but,  disliking  it,  he  declined  the 
whole.  Hart  v.  Mills,  15  Mees.  &  W.  85.  * 
When  one  contracts  to  sell  and  deliver  to 
another  a  definite  number  of  tons  of  good, 
merchantable  hops  for  three  successive  years, 
the  growth  of  each  year  to  be  paid  for  on  de- 
livery, and  tenders  a  larger  quantity  in  bulk, 
which  the  buyer,  after  inspection,  refuses  in 
toto  to  accept,  there  is  no  such  delivery  as 
will  entitle  the  vendor  to  recover  the  con- 
tract price,  because  he  has  not  separated 
from  the  bulk  and  offered  the  precise  num- 
ber of  tons  sold;  and  his  only  remedy  is 
an  action  for  damages  for  refusal  to  accept. 
Boswell  ▼.   Kilbom,  supra. 

Lord  Chelmsford,  in  Boswell  t.  Kilbom, 
fupra,  speaking  of  a  sale  of  5  tons  of  good, 
merchantable  hops,  and  an  offer  of  a  larger 
quantity,  with  rejection  by  the  buyer  on 
the  score  of  quality,  and  a  deposit  of  the 
bulk  in  warehouse,  without  separation,  not 
amounting  to  such  a  delivery  as  would  en- 
title the  vendor  to  recover  the  agreed  price, 
■aid:  How  was  the  vendee  in  a  position  to 
receive  the  hops  in  this  case?  He  could  not 
fo  to  the  store  and  help  himself  out  of  the 
bulk  to  the  proper  quantity. 
£6  L.ItA.(N.S.) 


c.  Of  a  part  of  a  purchase. 

An  unconditional  acceptance  of  a  part 
only  of  a  quantity  of  goods  purchased 
waives  an  objection  that  the  whole  was  not 
delivered.  Downs  v.  Marsh,  29  Conn.  409; 
Tarling  v.  O'Riordan,  supra. 

It  is  not  a  waiver  of  the  right  to  reject  the 
remainder,  if,  when  tendered,  it  proves  not 
to  be  conformable  to  the  terms  and  subject 
of  the  contract. 

The  circumstance  that  a  buyer  has  ac- 
cepted a  part  of  his  purchase  when  he  was 
entitled  to  a  delivery  of  the  whole  does  not 
preclude  him  from  rejecting  an  offer  of  the 
rest,  when  it  is  not  in  correspondence  with 
the  contract  of  sale.  Tarling  v.  Q'Riordan, 
supra. 

It  is  unreasonable  that  by  shipping  at 
first,  whether  of  purpose  or  unintentionally, 
goods  only  of  the  quality  agreed  upon,  and 
holding  back  goods  of  inferior  quality,  upon 
an  entire  contract  of  sale,  that  the  seller 
should  be  able  to  preclude  the  buyer  from 
rejecting  the  inferior  goods.  Lewis  y. 
Barr6,  14  Manitoba  L.  Rep.  32. 

Upon  a  sale  of  a  certain  specified  number 
of  feet  of  lumber,  deliverable  at  a  certain 
place,  and  an  acceptance  of  a  portion,  where 
the  buyer  is  entitled  to  inspect  and  reject  all 
offered  lumber  not  up  to  a  certain  standard, 
and  does  decline  to  take  a  particular  lot 
until  the  defective  lumber  is  culled  out,  title 
to  the  residue  does  not  pass  without  a 
separation  of  the  good  from  the  bad,  and  a 
measurement  and  acceptance  of  the  good. 
Tyler  Lumber  Co.  v.  Rosenfield,  3  Tex.  App. 
Civ.  Cas.  (Willson)  432. 

Of  course,  the  actual  delivery  to  and  ac- 
ceptance by  the  buyer  of  a  part  of  his  pur- 
chase is  enough  to  take  an  oral  bargain  and 
sale  out  of  the  operation  of  the  sUitute  of 
frauds.  Rhode  v.  Thwaites,  6  Barn,  k  Co. 
388;  Kershaw  v.  Ogden,  3  Hurlst.  &  C.  717. 

The  actual  delivery  to  and  removal  by  the 
purchaser  of  a  part  of  his  purchase  com- 
pletes the  sale  of  goods  separated,  set  apart 
from  their  kind,  and  specifically  identified 
as  the  particular  property  sold. 

The  title  passes  upon  a  sale  of  all  the 
goods  of  a  certain  kind  and  description 
which  the  vendor  has  in  stock  when  they 
are  taken  down  from  the  shelves,  scheduled, 
put  by  themselves,  and  appropriated  for  the 
buyer,  and  when  a  part  of  the  price  is  paid, 
and  some  of  the  goods  arc  removed  by  the 
purchaser,  notwithstanding  the  seller  keeps 
possession  of  the  residue  as  security  for  the 
balance  of  the  purchase  money.  Morse  v. 
Sherman,  106  Mass.  430. 

When,  in  pursuance  of  an  established 
course  of  trade,  running  over  a  series  of 
years,  between  a  wholesale  and  a  retail 
dealer  in  flour,  a  certain  number  of  barreh 
of  flour  ordered  by  the  latter  of  the  .former 
are  set  aside  by  themselves,  and  marked 
with  a  stenciled  brand  belonging  exclusive- 
ly to  the  retailer,  and  a  bill  is  rendered  for 
their  purchase,  and  the  retailer  from  time 
to  time  thereafter  makes  payments  on  his 
general   account   with   the   wholesaler,   and 
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draws  away,  as  he  needs  them,  from  the 
wholesaler's  warehouse,  sundry  barrels  of 
flour  so  set  aside  and  marked  for  him,  the 
transactions  constitute  executed  and  com- 
plete sales,  with  sufficient  delivery  to  vest 
the  title  to  all  the  barrels  of  flour  in  the 
retailer;  and  if  they  are  destroyed  by  fire 
before  he  actually  removes  them  all,  the 
loss  is  his.  Griswold  v.  Scott,  66  Vt.  650, 
29  Ati.  1013. 

Upon  a  sale  of  a  crop  of  standing  hay 
upon  a  certain  tract  of  land  at  a  stated 
price  per  ton,  weighing  and  payment  to  pre- 
cede removal,  the  title  passes  and  the  sale 
is  complete  if  the  buyer,  with  the  consent 
of  the  seller,  takes  possession,  cuts  and 
stacks  the  hay,  bales  it,  and  carries  away 
part  of  it.  Allen  v.  Rushforth,  82  Neb.  663, 
118  N.  W.  657. 

A  sale  of  one  particular  stack  of  hay  of  a 
number  in  the  vendor's  field,  containing  an 
ascertained  number  of  tons,  at  a  stated  price 
the  ton,  upon  which  the  buyer  makes  a  sub- 
stantial payment  on  account  of  the  price, 
and  of  which  he  removes  a  part,  consti- 
tutes an  executed  sale  that  passes  title  to 
the  purchaser,  even  though  the  seller  re- 
tains possession  and  a  lien  for  the  balance 
of  the  purchase  money.  Lauber  y.  John- 
ston, 54  Wash.  59,  102  Pac.  873. 

Upon  a  sale  of  specified  quantities  of  cord- 
wood  of  certain  kinds,  to  be  cut,  drawn,  and 
piled  in  a  designated  place,  at  an  agreed 
price  the  cord,  the  title  and  property  passes 
to  the  purchaser  when  he,  having  advanced 
Inoney  to  the  seller  on  account,  to  a  sum 
exceeding  the  value  of  all  the  wood  deposit- 
ed at  the  designated  place  of  delivery,  at- 
tends there  to  receive  it,  and  on  the  vendor's 
agent,  pointing  out  the  piles,  measures  and 
estimates  the  quantity,  marks  and  stamps 
with  his  own  device  each  pile,  and  from 
time  to  time  thereafter  takes  away  portions 
of  the  wood.  Wilson  v.  Shaver,  1  Ont.  L. 
Kep.  307,  affirmed  in  3  Ont.  L.  Rep.  110. 

While  the  title  to  property  actually  de- 
livered to  and  accepted  by  the  buyer,  even 
when  but  a  part  of  a  quantity  purchased, 
and  where  the  contract  is  an  entirety, 
passes,  the  ownership  of  the  rest  of  the  pur- 
chase does  not,  according  to  the  generally 
accepted  doctrine,  pass  to  the  buyer  when 
it  is  yet  to  be  taken  out  of  or  separated 
from  a  mass  of  its  kind,  and  counted, 
weighed,  or  measured  in  order  that  it  may 
be  delivered. 

Drawing  off  and  delivering  to  the  pur- 
chaser a  pint  of  whisky  in  part  fulfilment  of 
a  sale  of  a  quart,  out  of  a  cask  of  liquor 
containing  a  still  larger  quantity,  does  not 
constitute  an  executed  sale  of  the  quart. 
Murphy  v.  State,  1  Ind.  366. 

A  part  delivery  of  property  sold  by 
weight,  out  of  a  mass,  will  not  pass  title  to 
the  unweighed,  unascertained  residue. 
Morrison  v.  Dingley,  63  Me.  553;  Dickerson, 
J.,  dissented. 

I  understand  the  law  to  be  well  settled, 
said  Chancellor  Green,  of  New  Jersey, 
writing  for  the  court  in  Thompson  v.  Con- 
over,  32  N.  J.  L.  406,  that  when  the  vendor 
has  performed  everything  that  is  required  of 
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him  as  to  a  portion  of  the  things  sold,  but 
something  still  remains  to  be  done  as  to 
the  rest,  the  portion  in  regard  to  which  the 
vendor  has  performed  all  his  duty  becomes 
the  property  of  the  vendee,  but  the  poition 
in  respect  to  which  something  is  yet  to  be 
done  still  belongs  to  the  vendor;  and  it 
makes  no  difference  as  to  the  operation  of 
this  rule  whether  the  contract  is  an  entirety 
or  not. 

A  contract  for  the  sale  and  delivery  of 
1,000  bundles  of  cotton  ties,  contained  in 
bulk  with  other  bundles  of  ties  of  like  char- 
acter, size  and  quality,  paid  for,  but  left 
in  the  custody  of  the  vendor,  who,  from  time 
to  time,  makes  deliveries  therefrom  to  the 
purchaser,  nevertheless  remains  executory, 
and  the  title  does  not  pass  when  they  are 
not  segregated,  set  apart,  or  otherwise  dis- 
tinguished from  the  remainder  of  the  ties  in 
the  entire  lot.  Mobile  Sav.  Bank  v.  Fry,  69 
Ala.  350,  s.  e.  subsequent  appeal,  75  Ala. 
473. 

Upon  a  sale  of  a  definite  number  of  tons 
gross  weight  of  coal,  a  part,  about  half  of 
a  cargo,  to  one  person,  and  a  sale  of  the 
rest  to  another,  where  the  vendor  deposits 
upon  a  wharf  the  entire  cargo  in  one  in- 
distinguishable mass,  an  actual  carting 
away  by  the  first  purchaser  of  the  number 
of  tons  net  weight  that  he  bought  does  not 
give  him  any  title  to  any  part  of  the  coal 
remaining  on  the  wharf,  unweighed,  such  as 
will  enable  him  to  maintain  trover  against 
the  second  purchaser  for  the  difi'erence  be- 
tween the  net  and  gross  weight  of  the  num- 
ber of  tons  sold  him  by  the  common  vendor. 
Morrison  v.  Dingley,  supra.  Dickerson,  J., 
dissented  on  the  authority  of  Kimberly  y. 
Patchin,  19  N.  Y.  330,  76  Am.  Dec.  334, 
which  the  majority  thought  was  distinguish- 
able. 

When  wholesale  dealers  in  coal,  who  have 
been  in  the  habit  of  accepting  and  filling 
orders  for  that  commodity  from  a  retailer, 
for  his  customers,  and  making  settlements 
with  him  monthly,  borrow  from  him  $2,000 
upon  an.  agreement  to  deliver  500  tons  of 
coal  in  quantities  called  for,  and  credit  the 
price  against  the  loan,  there  is  no  sale  or 
pledge  of  any  particular  500  tons  of  coal  as 
security  for  the  loan,  and  no  lien  or  right 
of  possession  passes  to  the  lender,  notwith- 
standing he  is  given  a  receipted  bill,  and 
some  of  his  orders  are  honored  by  delivery, 
where  there  is  no  separation  or  appropria- 
tion from  the  mass,  or  identification  of  the 
500  tons.    Reeder  v.  Machen,  57  Md.  56. 

Upon  a  sale  of  a  large  quantity  of  slate, 
to  be  delivered  in  parcels,  and  paid  for  as 
taken  away,  title  to  the  property  passes  to 
the  purchaser  only  as  fast  as,  and  to  the 
extent  to  which,  the  quantities  delivered  to 
him  are  separated  from  the  mass  and  paid 
for.     Young  v.  Austin,  6  Pick.  280. 

Upon  the  sale  of  a  definite  number  of  tons 
of  hay  standing  in  a  stack  in  the  field  of 
the  seller,  which  contains  in  excess  of  100 
tons,  where  no  part  of  the  hay  has  been 
set  off,  designated,  or  removed  from  the  field, 
but  subsequently  a  part  of  the  quantity  is 
taken  out  and  actually  delivered  to  the  pur- 
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zhaser,  no  title  passes  and  the  contract  re- 
mains executory  mtsrely,  and  the  buyer  can- 
not recover  against  a  stranger  for  the  con- 
version of  the  stack.  Holmes  v.  Bailey,  16 
Neb.  300,  20  N.  W.  304. 

Upon  a  sale  of  several  hundred  bushels  of 
unshelled  corn,  to  be  shelled  and  delivered 
by  the  seller  at  the  buyer's  mill,  and  to  be 
paid  for  when  all  of  it  has  been  delivered, 
at  a  stated  price  per  bushel,  the  delivery  to 
the  buyer  and  his  acceptance  of  a  portion 
of  the  corn  transfer  the  ownership  and  prop- 
erty from'  seller  to  buyer  of  so  much  as  is 
thus  delivered  and  accepted,  notwithstand- 
ing the  contract  of  sale  is  entire,  and  is 
afterwards,  for  good  and  suilicient  legal 
cause,  rescinded  by  the  vendor;  so  that  the 
vendor  cannot  maintain  trover  for  the  corn 
he  has  delivered  against  a  sheriff  who  has 
seized  and  sold  it  under  an  execution  againat 
the  vendee.    Thompson  v.  Conover,  supra. 

Upon  a  sale  of  two  boat  loads  of  lumber 
and  an  unloading  of  a  portion  upon  the 
buyer's  wharf,  and  beginning  the  measure- 
ment thereof,  no  title  passes  to  the  pur- 
chaser, and  he  cannot  maintain  trover 
against  the  seller  when  the  latter  reloads 
the  portion  taken  off  back  upon  his  boats, 
and  sails  away,  because  he  declines  to  await 
the  coming  of  an  inspector,  and  the  com- 
pletion of  the  measurement  of  the  entire 
eargo.     Fitch  v.   Beach,   15   Wend.  221. 

Upon  a  tax  collector's  sale  of  3  tons  of 
hay,  supposed  to  be  contained  in  a  designat- 
ed'stack,  but  coupled  with  the  statement 
that  if  it  was  short,  the  purchaser  must 
make  up  the  deficit  out  of  another  stack, 
standing  in  the  same  field,  where  no  sepa- 
ration from  the  mass  is  made  or  weighing 
done  by  the  officer,  no  title  passes  to  the 
purchaser,  and  the  latter's  subsequent 
taking  of  the  designated  stack,  rejecting  its 
top  and  bottom  layers,  and  of  as  much  more 
from  another  stack  as  would  make  up  the 
quantity  sold,  is  a  conversion,  for  which  the 
owner  of  the  hay  may  maintain  trespass 
against  him.    Stevens  v.  Eno,  10  Barb.  U5. 

Upon  a  sale  and  purchase  and  payment 
of  the  price,  with  delivery  of  a  receipted  bill, 
of  a  certain  number  of  rolls  of  wall  paper, 
accompanied  by  a  taking  away  of  half  the 
number,  and  an  agreement  that  the  other 
half  should  be  left  in  the  vendor's  store 
until  called  for  by  the  buyer,  no  title  or 
property  passes  to  the  half  left  untaken,  un- 
less the  rolls  are  selected,  separated,  and  set 
apart  from  the  general  stock.  Golder  v. 
Ogden,  15  Pa.  528,  53  Am.  Dec.  618. 

Upon  a  purchase  at  a  stated  rate  per 
barrel  of  several  barges  of  oil,  the  barges 
to  be  furnished  by  the  purchaser  and  filled 
by  the  seller,  no  title  passes  to  any  oil  until 
at  least  one  barge  is  completely  laden.  It 
does  not  pass  as  fast  as  a  barrel  of  oil  is 
pat  on  board.  Rochester  &  O.  Oil  Co.  v. 
Hughey,  66  Pa.  322. 

\Vhen,  in  a  series  of  transactions  between 
a  dealer  in  prints  and  engravings  and  his  cus- 
tomer, the  latter  selects  particular  pictures 
from  time  to  time  out  of  the  former's  stock, 
and  has  his  selections  price-marked  and  de- 
posited in  a  special  drawer  reserved  for 
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the  purpose,  to  which  none  but  he  and  the 
dealer  has  access,  and  from  which,  from  time 
to  time,  at  his  election,  the  customer  carries 
away  some  of  the  drawer's  contents,  receiv- 
ing a  bill  and  paying  for  what  he  takes, 
there  is  an  executed  sale  of  all  the  prints 
and  engravings  contained  in  the  drawer 
specially  appropriated  for  them,  and  the 
dealer  can  recover  the  price  from  the  cus- 
tomer's estate  of  all  not  taken  away  by  him 
in  his  lifetime.  Cope's  Estate,  191  Pa.  589, 
43  Atl.  473. 

In  Temple  t.  Close,  according  to  Cassels's 
Dig.  (Can.)  765,  there  was  a  sale  by  sample 
by  a  brickmaker  of  50,000  bricks  out  of  a 
kiln  containing  twice .  as  many,  for  which 
the  buyer  paid  the  contract  price,  and  of 
which  he  hauled  away  about  16,000.  The 
rest  of  the  purchase  remained  unseparated 
from  the  mass  in  the  kiln,  which  was  seized 
and  subsequently  sold  by  the  defendant,  as 
sheriff,  upon  an  execution  against  the  vend- 
or. The  buyer  thereupon  brought  trover, 
claiming  property  in  34,000  of  the  bricks. 
The  supreme  court  of  New  Brunswick  held, 
with  one  dissent,  that  the  sale  was  com- 
plete and  passed  title,  but  this  judgment 
was  reversed,  on  appeal,  by  the  supreme 
court  of  Canada,  on  the  ground  that  the 
bricks  sold  were  not  specifically  ascer- 
tained, and  the  sale  being  by  sample,  there 
was  no  evidence  from  which  to  infer  that 
it  was  the  intention  of  the  parties  that  the 
property  should  pass  before  delivery. 

In  Brewer  v.  Salisbury,  9  Barb.  511,  the 
plaintiff  bought  from  a  tanner  14  sides  of 
leather,  unfinished,  at  a  stated  price  the 
pound  when  finished,  and  paid  the  estimated 
price,  promising  to  make  good  any  deficit. 
On  notice  from  the  tanner  to  call  and  select 
the  sides  he  had  purchased,  the  buyer  came, 
selected  the  sides,  took  5  of  them  away,  and 
left  the  remaining  9  to  be  cleaned  and  sent 
to  him  by  the  tanner's  servant.  While  the 
sides  were  still  in  the  custody  of  the  tanner, 
he  sold  out  his  business  to  the  defendant  in 
the  case,  who  took  possession  of  all  his 
assets  and  the  leather  bought  by  the  plain- 
tiff. The  court  held  (two  to  one)  that  th^ 
property  and  title  in  the  9  sides  passed  to 
the  buyer  upon  a  completed  sale,  and  gave 
judgment  for  the  plaintiff  accordingly. 

This  case  was  cited  as  Brown  v.  Salisbury, 
by  Mullin,  J.,  in  the  opinion  of  the  court  in 
Halterline  v.  Rice,  62  Barb.  593,  and  em- 
phatically condemned.  "The  learned  justice 
who  delivered  the  opinion  in  that  case,"  said 
Justice  Mullin,  "was  unable  to  find  an  au- 
thority to  support  him;  and  it  seems  to 
me  that  the  case  is  quite  in  opposition  to  a 
series  of  well-considered  cases,  both  in  tliis 
country  and  in  England,  and  is  not  law." 

XV.  What  conatitutes  a  sufficient  deliv^ 
ery  to  transfer  title  to  property  sold. 

a.  In  general. 

The   delivery  of  goods   sold   is  an  overt 
dealing  with  them  by  the  seller  which  puts 
them    into    a    possession     adverse     to    his. 
Smith  v.  Edwards,  156  Mass.  221,  30  N.  E 
1017. 
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There  are  two  kinds  of  delivery:  an 
actual  and  an  implied,  constructive,  or 
symbolical  delivery.  Cowgill  v.  Ford,  2 
Houst.  (Del.)  164. 

A  delivery  may  be  real,  by  putting  the 
property  sold  into  the  possession  or  under 
the  control  of  the  purchaser,  or  symbolical, 
where  the  thing  sold  does  not  admit  of  an 
actual  delivery.  Shindler  v.  Houston,  1 
Denio,  48.  (The  decision  in  Shindler  v. 
Houston,  1  N.  Y.  261,  49  Am.  Dec.  316,  did 
not  affect  this  dictum.) 

It  is  not  necessary,  to  constitute  a  de- 
livery of  personal  property  upon  the  sale 
thereof,  that  it  should  pass  into  the  actual 
possession  of  the  buyer.  Williams  v. 
Lerch,  66  Cal.  330. 

Where  the  subject  of  a  sale  is  a  very 
large  quantity  of  a  bulky  and  ponderous 
commodity  separately  placed  by  itself  and 
easily  identified  and  distinguished,  actual 
removal  from  the  place  it  occupies  at  the 
time  of  the  sale  is  not  essential  to  an  exe- 
cuted contract.  Calkins  v.  Lockwood,  17 
Conn.  154,  42  Am.  Dec.  729. 

The  only  substitute  for  a  manual  delivery 
of  a  parcel  of  personal  property  mixed  with 
an  ascertained  and  defined  larger  quantity 
consists  of  such  an  identification  of  the  same 
that  the  purchaser  can  take  it.  Lighthouse 
V.  Third  Nat.  Bank,  162  N.  Y.  336,  56  N.  E. 
738,  reversing  26  App.  Div,  630,  52  N.  Y. 
Supp.  488. 

No  particular  act  or  formal  ceremony  is 
necessary  to  make  a  delivery  in  law  of  prop- 
erty sold;  any  act  done,  coupled  with  the 
intention  to  transfer  the  ownership,  and 
which  has  the  effect  to  transfer  the  dominion 
over  the  subject  of  the  sale  from  seller  to 
buyer,  is  a  delivery.  Dodge  v.  Jones,  7 
Mont.  121,  14  Pac.  707;  Cady  v.  Zimmer- 
man, 20  Mont  226,  60  Pac.  663. 

When  personal  property,  upon  a  sale 
thereof,  is  so  situated  that  the  buyer  is  en- 
titled to,  and  rightfully  can,  take  posses- 
sion of  it  at  his  pleasure,  it  is  constructive- 
ly delivered.    Williams  v.  Lerch,  66  Cal.  330. 

To  constitute  a  delivery  of  chattels  sold. 
Ordinarily  and  as  a  general  thing  the 
articles  must  be  set  apart  so  that  the  pur- 
chaser can  take  possession  of  them  without 
any  further  act  on  the  part  of  the  seller. 
Hoffman  v.  King,  68  Wis.  314, 17  N.  W.  136. 

In  sales  of  personal  property,  what  consti- 
tutes a  delivery  depends  upon  the  situation 
and  nature  of  the  property  sold.  Little 
Rock  &  Ft.  S.  R.  Co.  v.  Page,  36  Ark.  304; 
Williams  v.  Lerch,  supra;  Brown  v.  Wade, 
42  Iowa,  647. 

In  determining  what  constitutes  a  change 
of  possession  or  delivery  of  personal  prop- 
erty, the  character  of  the  property,  the 
nature  of  the  transaction,  the  position  and 
relations  of  the  parties  to  the  sale,  and  the 
intended  use  of  the  property,  must  all  be 
taken  into  account.  Farmer's  Nat.  Bank 
V.  Coyner  (Ind.  App.)  88  N.  E.  856. 

An  implied  or  constructive  delivery  of 
goods  sold  is  a  delivery  in  contemplation  of 
law,  made  for  the  purpose  of  passing  the 
ownership,  without  any  actual  change  of 
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possession  at  the  time.     Cowgill  v.  Ford, 
supra. 

It  is  such  a  delivery  as  the  nature  of  the 
case  periaits,  short  of  an  actual  delivery. 
Shindler  t.  Houston,  1  Denio,  48. 

A  symbolical  or  constructive  delivery  of 
bulky  or  ponderous  goods,  or  of  goods  so 
situated  "as  to  be  temporarily  incapable  of 
manual  tradition,  is  just  as  effectual  as  an 
actual  delivery  to  transfer  title  to  them 
from  seller  to  buyer  when  sold.  Leonard  v. 
Davis,  1  Black,  476,  17  L.  ed.  222;  Barrett 
V.  Goddard,  3  Mason,  107,  Fed.  Cas.  No. 
1,046;  Shepard  v.  King,  96  Ga.  81,  23  S. 
E.  113;  Houdlette  v.  Tallman,  14  Me.  400; 
Hall  V.  Richardson,  16  Md.  396,  77  Am.  Dec. 
303;  Jewett  v.  Warren,  12  Mass.  300,  7  Am. 
Dec.  74;  Shindler  v.  Houston,  1  Denio,  48. 

A  symbolical  delivery,  as  the  key  of  a 
warehouse  where  the  goods  are  stored,  will 
pass  title  to  them  to  the  purchaser  on  a 
sale.  Pleasants  v.  Pendleton,  6  Rand.  (Va.) 
473,  18  Am.  Dec.  726. 

The  delivery  of  the  key  of  a  warehouse,  or 
making  an  entry  in  the  books  of  a  ware- 
houseman, or  delivering  with  indorsement  a 
bill  of  lading  or  a  warehouse  receipt,  is  a 
sufllcient  deliverer  of  personal  property  to 
satisfy  the  requirements  of  the  statute  of 
frauds.    Brown  v.  Wade,  42  Iowa,  647. 

Where  goods  are  ponderous  and  incapable 
of  being  handed  over  from  one  to  another 
there  aead  not  be  an  actual  delivery,  but  it 
may  be  idone  by  that  which  is  tantamount; 
such  as  the  delivery  of  the  key  of  a  ware- 
house kk  which  the  goods  are  lodged,  or  by 
delivery  of  other  indicia  of  property. 
Chaplia  v.  Rogers,  1  East,  192. 

Bulky  property  stored  in  a  warehouse 
when  sold  is  constructively  delivered  and  the 
sale  is  complete  when  the  vendor  takes  the 
purchaser  to  the  warehouse,  points  out  the 
subject  of  the  sale  as  the  buyer's  property, 
and  then  locks  the  warehouse,  and  gives  the 
buyer  the  key.  Morrison  v.  Oium,  3  N.  D. 
76,  64  N.  W.  288. 

A  constructive  delivery  of  goods  sold  may 
be  inferred  from  circumstances  as  well  aa 
established  by  direct  proof.  Barrett  y. 
Goddard,  supra;  Shindler  v.  Houston,  1 
Denio,  48. 

Unless,  perhaps,  where  a  delivery  and  ac- 
ceptance must  be  proved  to  take  an  oral  sale 
out  of  the  operation  of  the  statute  of 
frauds.  Shindler  v.  Houston,  1  N.  Y.  261, 
49  Am.  Dec.  316. 

A  symbolic  delivery  of  personal  property 
sold,  evidenced  by  bill  of  sale,  is  sufficient  to 
pass  the  title  when  the  party  so  intends.,  so 
as  to  entitle  the  purchaser  to  recover  the 
possession  of  it.  Collins  v.  Wayne  Lumber 
Co.  128  Mo.  461,  31  S.  W.  24. 

If  an  agreement  is  made  for  the  sale  of 
goods,  and  a  record  of  the  sale  is  thereupon 
entered  in  the  seller's  books,  and  the  goods 
are  set  aside  for  delivery  by  themselves  in 
one  part  of  the  seller's  shop,  and  an  account 
taken  of  them,  then,  although  the  buyer 
does  not  take  them  away,  the  title  passes  to 
him,  if  such  is  the  intention  of  the  parties. 
Wylie  V.  Kelly,  41  Barb.  594. 
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The  placing  in  an  agreed-upon  place  of 
lumber  sawed  according  to  an  order,  and 
paid  for  in  advance,  is  a  good  delivery, 
which  passes  title  after  due  notice  has  been 
given.    Rattary  v.  Cook,  60  Ala.  352. 

There  is  a  constructive  delivery  of  a  com- 
modity sold  when  the  vendor  and  vendee 
have  agreed  upon  the  quantity  and  the  price, 
and  the  vendor  has  taken  out  from  the  mass 
of  which  it  is  a  part  the  quantity  bargained 
for,  set  it  aside,  marked  it  with  the  pur- 
chaser's name,  and  the  price  has  been 
charged  against  him  pursuant  to  the  con- 
tract of  sale,  and  in  following  out  an  agree- 
ment that  this  should  be  done,  and  that 
afterwards  the  buyer  should  send  for  and 
take  away  the  purchase.  Tift  v.  Wight  & 
W.  Co.  113  6a.  681,  39  S.  £.  503. 

Upon  a  sale  of  personal  property  of  a 
particular  kind,  conditioned  upon  being  in- 
spected by  the  buyer  and  selected  from  a 
mass  in  the  seller's  possession,  the  title 
passes,  and  the  contract  is  complete  upon 
the  appearance  of  the  buyer  before  the 
seller,  and  his  application  to  inspect .  and 
take  the  goods.  Conard  v.  Pennsylvania  R. 
Co.  214  Pa.  98,  63  Atl.  424. 

Upon  a  sale  of  a  large  quantity  of  a  bulky 
commodity  lying  by  itself,  apart  from  the 
other  property  of  the  same  kind,  the  terms 
and  price  being  definitely  agreed  upon  be- 
tween seller  and  buyer,  there  is  a  sufficient 
delivery  when  both  buyer  and  seller  pro- 
ceed together  to  the  location,  and  the  vendor 
expressly  says,  "I  now  deliver  to  you  this 
commodity  at  the  price  fixed,"  and  the 
Tendee  accepts  it,  although  the  subject  of 
the  sale  is  not  then,  or  within  a  short  time 
thereafter,  moved.  Calkins  v.  Lockwood,  17 
Conn.  154,  42  Am.  Dec.  729. 

If  the  vendor  of  bulky  personal  property 
takes  the  vendee  within  sight  of  the  subject 
of  the  sale,  and  shows  it  to  him  as  his  pur- 
chase, there  is  a  symbolical  delivery,  suffi- 
cient to  pass  title,  although  the  vendee,  in 
accord  with  a  usage  in  such  cases,  suffers  the 
property  he  has  purchased  to  lie  until  it 
shall  be  convenient  for  him  to  remove  it. 
Shindler  v.  Houston,  1  Denio,  48. 

But  a  sale  may,  none  the  less,  be  inef- 
fective and  incomplete,  within  the  statute 
of  frauds,  where  it  is  an  oral  contract,  and 
void  without  the  buyer's  acceptance  of  de- 
livery, in  case  no  payment  is  made  on  the 
price.  To  take  such  a  sale  out  of  the  stat- 
ute, something  more  than  mere  words  sym- 
bolizing delivery  is  requisite.  Shindler  v. 
Houston,  1  N.  Y.  261,  49  Am.  Dec.  316. 

Shindler  v.  Houston,  1  N.  Y.  261,  49 
Am.  Dec.  316,  was  cited  and  prcmounced  a 
leading  case  in  New  York,  upon  the  question 
of  delivery  and  acceptance  of  chattels  sold, 
in  Kappleye  v.  Adee,  65  Barb.  589,  and  de- 
ebired  to  have  held  that  to  constitute  a 
delivery  and  acceptance  of  goods,  such  as 
the  statute  of  frauds  requires  upon  an 
oral  sale,  "something  more  than  mere  words 
is  necessary;  superadded  to  the  language  of 
the  contract  there  must  be  some  act  of  tlie 
parties  amounting  to  a  transfer  of  the  pos- 
session, and  an  acceptance  thereof  by  the 
buyer." 
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I  It  is  a  sufficient  delivery  and  acceptance  of 
goods  orally  sold  to  take  the  sale  out  of  the 
statute  of  frauds  if  the  purchaser  writes 
his  name  upon  a  particular  article,  to  de- 
note that  he  has  bought  and  taken  it,  al- 
though it  will  not  validate  the  sale  of  other 
articles,  made  at  the  same  time,  but  not 
marked  in  some  such  way.  Hodgson  v. 
LeBret,  1  Campb.  233. 

It  is  a  sufficient  delivery  and  acceptance 
to  take  an  oral  sale  made  by  sample  out  of 
the  statute  of  frauds  if  the  buyer  and  seller 
afterwards  meet,  compare  the  sample  with 
the  bulk,  weigh  the  mass,  and  adjust  the 
price  and  allowances  without  repudiation. 
Simmons  v.  Humble,  9  L.  T.  N.  S.  168. 

The  general  rule  is  that,  in  the  absence 
of  countervailing  circumstances,  the  specific 
appropriation  of  goods  to  a  contract  of  sale 
by  placing  them  in  receptacles  provided  by 
the  purchaser  will  pass  the  property.  Ogg 
v.  Shuter,  L.  R.  10  C.  P.  159. 

Justice  Parke's  observation  in  Dixon  v. 
Yates,  5  Barn.  A  Ad.  340,  that  the  appro- 
priation of  a  chattel  is  equivalent  to  de- 
livery by  the  vendor,  and  the  payment  of 
the  price  is  equivalent  to  the  acceptance  of 
possession.  The  effect  of  the  contract  is  to 
vest  the  property  in  the  vendee, — was  quoted 
and  adopted  in  Birge  v.  Edgerton,  28  Vt. 
291. 

The  word  "appropriation,"  when  used  in 
respect  of  sales  of  goods,  as  Baron  Parke,  in 
Wait  V.  Baker,  2  Exch.  1,  pointed  out, 
may  be  understood  in  different  senses.  It 
may  mean  a  selection  by  the  vendor,  where 
he  has  a  right  to  choose  the  article  he  is  to 
supply  in  performance  of  his  contract;  and 
the  contract  will  show  when  the  word  is 
used  in  that  sense.  Or,  it  may  mean  that 
both  parties  have  agreed  that  a  certain 
article  shall  be  delivered  in  pursuance  of 
the  contract;  yet  the  property  may  not 
pass  in  either  case.  "Appropriation"  may 
also  be  used  in  another  sense,  viz,:  where 
both  parties  agree  upon  the  specific  article 
in  which  the  property  is  to  pass,  and  noth- 
ing remains  to  be  done  in  order  to  pass  it. 

An  appropriation  in  the  seller's  own  mind, 
a  mere  intent  to  appropriate,  observed  Bar- 
on Bramwell,  in  his  dissenting  opinion  in 
Browne  v.  Hare,  3  Hurlst.  A  N.  484, — a 
matter  which  the  seller  can  suppress  or  un- 
do at  pleasure, — will  not  suffice  to  transfer 
title  to  property  sold. 

There  is  no  delivery  of  goods  under  an 
executory  contract  of  sale  by  a  mere  setting 
of  them  aside  to  be  delivered;  they  must, 
in  addition,  at  least  be  placed  in  the  power 
of  the  purchaser.  Gross  v.  Ajello,  116  N.  Y. 
Supp.  380. 

A  mere  assumption  of  ownership  or  con- 
trol by  the  purchaser  is  not  sufficient  evi- 
dence of  delivery  without  proof  of  consent 
or  acquiescence.  And  even  then  it  is  but 
presumptive  proof  of  a  delivery,  which  may 
be  repelled  by  evidence  that  the  title  re- 
mained in  the  seller.  Fuller  v.  Bean,  34 
N.  H.  290. 

Merely  looking  at  a  quantity  of  goods 
in  the  mass  by  the  purchaser  of  a  part  of 
such  goods,  and  making  a  memoranda  de- 
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scribing  the  items  bought,  without  any 
geparation  of  the  part  purchased,  or  any 
marking  or  identifying  of  it,  is  not  a  suf- 
ficient delivery  to  the  purchaser,  where  they 
are  not  removed,  to  pass  the  title  to  the 
subject  of  the  purchase,  as  against  an  as- 
signee for  the  benefit  of  creditors.  Miller 
Grate  Co.  v.  Hay,  54  111.  App.  567. 

h.  Of    parttctilar    commodities    in    the 
aellev's  possession. 

The  nature,  situation,  and  condition  of 
the  subject  of  a  sale  of  personal  property, 
are  factors  of  importance  in  the  problem 
of  determining  whether,  in  any  concrete 
case,  the  title  has  or  has  not  passed.  It 
cannot  fail  to  aid  in  the  solving  of  future 
problems  of  the  kind  to  know  what  the 
courts  have  decided  in  like  circumstances 
with  respect  of  sales  of  property  of  the  same 
kind 

1,  Orotving  crops. 

Upon  a  sale  of  growing  crops,  although 
the  price  is  paid,  no  title  passes  until  a 
delivery,  actual  or  constructive,  is  made  of 
the  subject  of  the  sale.  Stone  v.  Peacock, 
35  Me.  385. 

As  a  cropper  is  not  the  owner  of  his  part 
of  the  crop,  but  the  whole  crop  be- 
longs to  the  owner  of  the  farm  so  long  as 
it  remains  undivided  and  in  mass,  so  a 
mere  division  into  separate  piles  of  the 
harvested  crop,  in  proper  proportions,  does 
not  give  the  cropper  the  ownership  of  the 

Sile  intended  to  go  to  him  until  such  pile  is 
elivered  and  accepted.  Brazier  v.  Ansley, 
33  N.  0.  (11  Ired.  L.)  12,  51  Am.  Dec.  408. 

A  sale  of  a  part  of  a  growing  field  of  corn 
at  an  agreed  rate  the  bushel,  marked  off 
and  separated  by  a  distinct,  visible  bound- 
ary from  the  rest  of  the  field,  is  complete 
and  passes  title  when  all  that  remains  to  be 
done  is  to  measure  the  grain  to  learn  the 
total  price  at  the  agreed  rate.  Graff  v. 
Fitch,  58  III.  373,  11  Am.  Rep.  86. 

On  a  purchase  of  a  portion  only  of  a 
growing  crop  of  standing  corn,  there  is  a 
sufficient  separation  and  identification  of 
the  part  sold  when  the  ground  upon  which 
it  stands  is  so  described  in  the  contract  of 
sale  that  it  may  with  certainty  be  measured 
off  and  distinguished  from  the  rest  of  the 
field.     Hanna  v.  Hawks,  31  Iowa,  146. 

Upon  a  purchase  of  corn  standing  in  the 
field,  without  any  marking  off  of  the  area 
of  that  purchased,  or  anything  to  show 
which  particular  part  of  the  growing  crop 
was  covered  by  the  sale,  no  title  passes  and 
the  contract  is  executory  merely.  Augus- 
tine V.  McDowell,  120  Iowa,  401,  94  N.  W. 
918. 

No  title  passes  to  the  buyer  as  against 
the  levy  of  an  execution  upon  a  judgment 
against  the  seller  when  a  part  of  a  crop  of 
unharvested  com  is  sold  without  any  sepa- 
ration of  the  part  sold,  and  without  an 
ascertainment  either  of  the  number  of  bush- 
els, or  the  price  to  be  paid.  Bailey  v.  Long, 
24  Kan.  90. 

Upon  a  contract  for  the  transfer,  in  pay- 
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ment  for  seed  corn  furnished,  of  all  of  a 
crop  of  corn  grown  upon  certain  land  wliicli 
comes  up  to  stated  standards  of  quality,  at 
a  price  named,  no  title  passes  to  the  trans- 
feree until  the  portion  of  the  crop  covered 
by  the  contract  haa  been  separated  and  de- 
livered, notwithstanding  the  contract  re- 
cites that  the  title  to  the  crop  is  in  the 
transferree,  and  that  he  may  enter  upon 
the  land  and  harvest  it^  and  take  it  away 
if  not  delivered.  Robinson  v.  Stricklin,  73 
Neb.  242,  102  N.  W.  479. 

A  sale  by  the  owner  of  an  undivided  half 
of  an  ungathered  crop  of  corn  at  a  stated 
price  the  barrel,  with  an  agreement  to  haul 
the  com  to  the  vendee's  mill,  there  weigh 
it,  compute  and  receive  the  price,  passes 
no  title  until  the  corn  has  been  garnered, 
taken  to  the  mill,  and  weighed;  and  until 
then  it  is  liable  to  seizure  by  the  vendor's 
creditors  upon  execution.  Parman  v.  Mar- 
shall (Tenn.)  51  6.  W.  116. 

The  case  of  Ford  v.  Measle  (Tenn.)  66 
S.  W.  1036,  involved  a  similar  state  of  facts 
and. is  to  the  same  effect. 

Upon  a  sale  of  grain,  to  be  harvested  and 
put  in  good,  merchantable  sacks,  and  con- 
veyed to  a  designated  place,  where  it  is  to 
be  delivered  and  paid  for,  title  does  not  pass 
until  the  grain  is  garnered,  well  sacked, 
and  carried  to  the  point  named  for  the 
buyer  to  take  it.  Hamilton  v.  Gordon,  22 
Or.  657,  30  Pac.  496. 

An  agreement  to  sell  a  growing  crop  of 
wheat  for  100  bushels  of  oats  is  executory 
merely,  and  incomplete  so  long  as  the  oats 
remain  undelivered  and  mingled  with  other 
oats  belonging  to  the  purchaser  of  the  crop, 
according  to  an  understanding  that  they 
shall  be  stored  by  him,  and  measured  out 
and  delivered  in  the  future.  Crapo  v.  Sey- 
bold,  35  Mich.  169. 

It  is  competent  for  the  parties,  however 
to  such  a  sale,  to  agree  that  the  title  to 
the  growing  crop  shall  pass  immediately 
and  the  payment  be  made  at  a  future  date, 
not  in  money,  but  in  oats ;  and  if  such  a  con- 
tract is  in  fact  made,  the  title  to  the  wheat 
will  pass,  and  the  purchaser  of  it  be  entitled 
to  recover  its  possession.  Crapo  ▼.  Sey- 
bold,  36  Mich.  444. 

A  contract  of  an  irrigation  company  to 
furnish  water  to  irrigate  certain  rice  fields, 
to  be  paid  for  with  a  fifth  of  the  crop, 
after  it  is  threshed  and  sacked,  gives  the 
company  no  title  to  any  rice  until  after  the 
crop  is  harvested,  threshed,  and  sacked, 
and  its  share  is  set  aside  for  it.  Gravity 
Canal  Co.  v.  Sisk,  43  Tex.  Civ.  App.  194, 
95  S.  W.  724. 

Upon  a  sale  of  all  the  apples  of  the  first 
and  second  quality  in  the  vendor's  orchard, 
to  be  picked,  piled,  assorted,  and  the  culls 
rejected,  and  then  to  be  put  in  barrels  for 
delivery,  the  title  does  not  pass  to  the 
buyer  until  these  operations  have  been  per- 
formed.   Lee  v.  Culp,  8  Ont.  L.  Rep.  210. 

I  think,  said  Teetzel,  J.,  in  the  opinion  of 
the  court,  there  are  two  circumstances  or 
conditions  in  the  agreement  between  the 
parties  which  combine  to  defeat  the  conten- 
tion that  the  property  in  the  apples  passed 
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to  the  buyer;  viz,,  (a)  the  fact  that  the 
Mile  was  a  part  only  of  a  bulk  quantity; 
ih)  the  fact  that,  to  determine  the  quantity, 
quality,  and  total  price,  the  buyer  was  to 
beparate  from  the  bulk  and  classify  the 
fruit  to  be  taken  by  him,  the  seller  retain- 
ing the  culls. 

A  contract  made  by  a  planter  with  a 
banker,  in  consideration  of  money  advanced, 
to  deliver  at  a  designated  warehouse  a  part 
of  his  cotton  crop  to  be  grown,  equal  in 
value  to  the  sum  advanced,  without  specifi- 
cation, is  an  executory  contract  of  sale 
merely,  and  passes  no  title;  at  least,  until 
the  cotton  is  placed  in  the  warehouse. 
Lewis  V.  Lofley,  60  Ga.  559. 

A  conveyance  of  as  much  of  the  vendor's 
growing  crop  of  cotton  as  will  suffice  to 
make  2  bales  of  at  least  500  pounds  weight 
each,  to  be  gathered,  prepared  for  market, 
and  delivered  by  the  vendor  to  the  vendee 
by  a  named  future  date,  transfers  no  title  to 
any  cotton  as  against  a  judgment  creditor 
of  the  vendor,  whose  execution  is  levied  on 
the  crop  before  the  date  fixed  for  delivery; 
and  a  mere  intention  of  the  vendor,  not  com- 
municated to  his  vendee  or  the  creditor  be- 
fore the  le\'y,  to  gin,  bale,  and  deliver  a 
particular  lot  of  cotton,  will  not  change 
this  result.  Williamson  v.  Steele,  3  Lea, 
527,  31  Am.  Rep.  652. 

When  a  contract  is  made  for  the  sale  of 
hops  not  yet  grown,  to  be  cleanly  picked, 
well  dried,  put  up  in  good,  merchantable 
order  in  bales  of  specified  weight,  and  de- 
livered upon  a  future  named  date  in  the 
following  autumn,  the  performance  of  these 
things  in  preparation  for  delivery  is  a  con- 
dition precedent  to  vesting  title  in  the 
buyer.  Backhaus  v.  Buells,  43  Or.  558,  72 
Pac.  970,  73  Pac.  342;  La  Vie  v..Tooze,  43 
Or.  590,  74  Pac.  210;  La  Vie  v.  Crosby,  43 
Or.  612,  74  Pac.  220. 

But  when  the  hops  have  been  gathered, 
weighed,  marked,  and  identified  as  the  sub- 
ject of  the  sale,  and  accepted  by  the  buyer, 
and  paid  for,  the  title  paisses  although  they 
are  left  in  the  seller^s  possession,  to  be  de- 
livered in  the  future.  La  Vie  v.  Tooze,  46 
Or.  206,  79  Pac.  413. 

2.  Hay  and  fodder. 

Upon  a  sale  of  a  certain  number  of  tons 
of  hay,  constituting  a  part  of  a  larger  num- 
ber, all  in  the  possession  of  the  seller,  there 
must  be  a  separation  and  identification  of 
the  part  sold  to  pass  the  title  to  the  buyer. 
Stone  V.  Peacock,  35  Me.  385. 

Where  there  is  a  sale  of  a  part  of  a 
large  mass  of  unpressed  hay,  or  of  prop- 
erty of  a  like  character,  and  no  separation 
is  made  of  the  portion  sold,  and  no  delivery 
is  made  of  any  part  of  it  to  the  buyer,  he 
has  no  such  title  as  will  entitle  him  to 
maintain  an  action  to  recover  possession 
of  the  subject  of  the  sale.  Lawry  v.  Ellis, 
85  Me.  500,  27  Atl.  518. 

Plucking  a  handful  of  grass  and  deliver- 
ing it  to  a  purchaser  in  the  field  where  it 
is  growing  is  not  a  good  symbolic  delivery 
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of  the  sale  of  a  crop  of  hay  to  be  cut  after- 
wards. Lamson  v.  Patch,  5  Allen,  586,  81 
Am.  Dec.  765. 

To  complete  the  sale  *  and  delivery  of  a 
quantity  of  hay  sold  out  of  a  bulk,  it  is  es- 
sential that  the  part  sold  be  separated  from 
the  rest,  and  offered  to  and  accepted  by  the 
buyer.  Messer  v.  Woodman,  22  N.  H.  172, 
53  Am.  Dec.  241. 

No  such  change  of  possession  as  will  pre- 
vent property  from  being  attached  by  a 
vendor's  creditors  takes  place  on  a  sale  of 
a  quantity  of  hay  in  a  barn  belonging  to 
the  vendor,  on  his  farm,  occupied  and 
worked  by  his  hired  man,  where  the  hay  is 
not  taken  out  of  the  bam,  but  left  in  the 
hired  man's  care,  with  other  hay  belonging 
to  the  vendor.  Sleeper  v.  Pollard,  28  Vt. 
709,  67  Am.  Dec.  741. 

Upon  the  purchase  of  all  the  merchant- 
able hay  in  a  number  of  stacks,  where  some 
is  unmerchantable,  and  the  merchantable 
must  be  separated  from  the  unmerchantable 
as  the  hay  is  baled,  no  title  passes  to  the 
buyer  except  to  so  much  as  is  merchantable, 
and  is  actually  separated  from  the  rest,  and 
baled.  Lauber  v.  Johnston  (Wash.)  102 
Pac.  873. 

A  sale  of  a  stack  of  hay  for  a  definite 
price,  to  be  paid  on  a  named  day,  the  stack 
to  remain  on  the  seller's  premises  until  a 
designated  later  date,  and  the  hay  not  to 
be  cut  until  paid  for,  is  an  executed  con- 
tract, and  the  property  in  the  hay  passes 
to  and  vests  in  the  purchaser.  Tarling  v. 
Baxter,  6  Barn.  &  C.  360,  23  Eng.  Rul.  Cas. 
257. 

After  a  bargain  and  sale  of  a  stack  of  hay 
between  persons  on  the  spot,  evidence  that 
the  buyer  afterwards  sold  a  part  of  it  to 
a  third  person,  who,  though  without  the 
buyer's  approval,  actually  took  it  away,  suf- 
ficiently proves  a  delivery  to  take  the  case 
out  of  the  statute  of  frauds.  Chaplin  v. 
Rogers,  1  East,  192. 

1  do  not  mean,  said  Lord  Kenyon,  in 
Chaplin  v.  Rogers,  supra,  to  disturb  the 
settled  construction  of  the  statute  of  frauds, 
that,  in  order  to  take  a  contract  for  the 
sale  of  goods  of  this  value  out  of  it,  there 
must  either  be  a  part  delivery  of  the  thing, 
or  a  part  payment  of  the  consideration,  or 
the  agreement  must  be  reduced  to  writing 
in  the  manner  therein  specified. 

A  contract  for  the  sale  of  an  indefinite 
quantity  of  fodder,  constituting  a  part  of 
several  stacks  belonging  to  the  vendor,  of 
unknown  weight,  not  specifically  selected 
and  identified,  and  for  which  no  price  has 
been  agreed,  and  which  remains  in  the  pos- 
session of  the  vendor,  is  purely  executory. 
Fa.<;an  v.  Faulkner,  5  Ark.  Ifll. 

An  oral  agreement  of  purchase  and  sale, 
made  at  a  public  market,  for  12  bushels  of 
tares  then  in  the  seller's  possession,  and  a 
part  of  a  larger  quantity,  to  be  delivered 
when  called  for,  is  not  taken  out  of  the 
statute  of  frauds  by  the  vendor's  act  on  re- 
turning home,  of  measuring  out  and  setting 
apart  the  12  bushels  for  the  buyer.  Howe 
V.  Palmer,  3  Barn.  &  Aid.  321. 
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8.  Tobacco. 

Upon  a  sale  of  50  packages  of  tobacco  by 
a  debtor  to  his  creditor,  in  payment  of  the 
debt,  where  the  60  packages  sold  are  a  part 
of  a  larger  number,  all  left  together  in  one 
place,  in  the  possession  of  the  debtor,  and 
where  the  sale  can  be  satisfied  by  the  de- 
livery of  any  50  out  of  the  whole  lot,  no 
title  passes  where  there  is  no  separation,  no 
distinguishing  mark,  and  no  identification 
of  the  particular  packages  sold,  as  against 
an  attaching  creditor,  levying  upon  the 
whole  lot.  Adam  Roth  Grocer  Co.  y.  Lewis, 
69  Mo.  App.  446. 

Upon  an  agreement  of  a  tobacco  manu- 
facturer to  sell  to  a  merchant  all  the  stems 
he  should  prize  during  the  year,  at  a  stated 
rate  the  hundred  pounds,  plus  a  certain 
sum  the  hogshead  for  storage  pending  ship- 
ment, the  fact  that  a  certain  number  of 
hotheads  of  stems  had  been  prepared, 
prized,  and  set  one  side  by  the  vendor,  in 
his  warehouse,  and  designed  by  him  to  be 
delivered  to  the  merchant,  but  neither 
marked  nor  weighed  for  him,  even  if  pointed 
out  to  his  agent,  does  not  pass  title  to  them. 
Dixon  V.  M^ers,  7  Gratt.  240. 

4.  Cotton. 

(a)   In  the  bales. 

One  bale  of  cotton  being  very  much  like 
another,  one  of  the  first  requisites  to  a 
valid  sale  of  cotton  in  a  warehouse,  accord- 
ing to  the  court  in  Patten  v.  Baggs,  43  Ga. 
167,  is  the  identification  of  the  property. 

A  lot  of  cotton  bales  cannot  be  treated 
as  a  common  or  uniform  mass  when  there  is 
a  physical  disparity  of  the  component  bales 
with  respect  of  weight,  size,  and  quality  of 
contents.  Pierson  v.  Metropolitan  Bank, 
106  La.  298,  30  So.  885. 

An  agreement  of  purchase  and  sale  of 
cotton  described  as  lying  at  the  place  where 
it  bears  date,  and  as  numbering  about  2,100 
bales,  of  the  average  weight  of  600  pounds 
each,  at  a  stated  price  the  pound,  to  be 
thence  forwarded  at  the  purchaser's  risk,  to 
be  delivered  at  a  named  river  port^  and  paid 
for  when  weighed,  coincident  with  the  pay- 
ment of  earnest  money,  and  an  agreement 
by  the  purchaser  to  furnish  bagging,  rope, 
and  twine  to  bale  the  unginned  cotton,  does 
not  pass  a  present  property.  The  Elgee 
Cotton  Cases  (United  States  v.  Woodruff) 
22  Wall.  180,  22  L.  ed.  863. 

A  sale  of  bales  of  cotton,  all  marked  and 
numbered,  by  their  marks  and  numbers, 
which  distinguish  them  from  all  other  bales, 
at  an  agreed  price,  payable  by  the  pur- 
chaser's promissory  note,  falling  due  in  the 
future,  when  the  note  is  given  and  received, 
passes  the  property  in  the  cotton  presently 
to  the  purchaser,  although  the  bales  re- 
main in  the  seller's  warehouse,  rent  free, 
by  his  consent.  Barrett  v.  Goddard,  3  Ma- 
son, 107,  Fed.  Gas.  No.  1,046. 

A  sale  and  purchase  of  a  definite  num- 
ber of  bales  of  cotton.,  selected  by  sample, 
and  identified  by  certain  marks  correspond- 
ing: on  the  bales  and  samples,  all  stored 
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with  other  cotton  of  the  seller  in  a  public 
warehouse,  and  the  issue  of  orders  to  the 
warehouseman  to  deliver  by  their  marks 
the  bales  to  the  buyer,  followed  by  a  bring- 
ing of  them  forth,  aligning  them  in  a  shed, 
and  weighing  them  in  the  buyer's  presence, 
and  a  sampling,  examination,  and  accept- 
ance by  the  buyer,  all  followed  by  placing 
the  bales  conveniently  for  the  buyer^s  cart- 
man,  and  with  a  direction  to  him  to  remove 
them  at  will,  constitute  an  executed  bar- 
gain and  sale,  which  passes  the  property  in 
the  cotton  to  the  purchaser,  notwithstand- 
ing a  rule  of  a  cotton  exchange,  where  the 
sale  was  made,  that  delivery  should  not  be 
final  until  payment,  where  both  buyer  and 
seller  have  nabitually  ignored  such  rule,  in 
a  long  course  of  dealing.  Dillard  v.  Paton, 
19  Fed.  619. 

A  sale  of  a  stated  number  of  bales  of  cot- 
ton of  a  certain  aggregate  weight,  a  part  of 
a  larger  number  of  bales,  without  setting 
them  apart,  separately  marking  them,  or  in 
any  way  designating  them  from  the  others 
in  the  lot,  when  there  is  no  actual  delivery 
to  the  buyer,  passes  no  title,  notwithstand- 
ing full  payment  of  the  purchase  price. 
Browning  v.  Hamilton,  42  Ala.  484. 

A  contract  for  the  sale  of  cotton,  amount- 
ing to  about  1,500  bales,  in  which  the  buyer 
agreed  to  take,  and  the  seller  to  sell,  the  en- 
tire lot,  leaving  out  all  the  bales  classed 
below  k>w  middlings,  and  unmerchantable, 
sandy,  seedy,  or  false  packed  cotton,  is  an 
executory  contract  by  which  title  does  not 
pass  to  the  purchaser,  because  the  number 
of  bales  in  the  lot  which  will  remain  after 
rejections  have  been  made  is  indeterminate. 
McFadden  v.  Henderson,  128  Ala.  221,  29 
So.  640. 

Upon  a  sale  of  a  quantity  of  cotton  in 
bulk,  where  the  weighing  of  the  subject  of 
the  sale  is  deemed  necessary  in  order  to 
complete  the  transaction,  the  title  does  not 
pass  to  the  buyer  upon  the  mere  act  of  the 
vendor  in  placing  the  cotton  upon  the  scales 
to  be  weiglied,  after  interviewing  the  buyer 
in  respect  of  weighing  it,  where  the  buyer 
neither  attends  nor  is  represented  at  the 
weighing,  nor  does  anything  to  manifest  an 
acceptance  of  the  property.  Priest  v. 
Hodges,  90  Ark.  131,  118  S.  W.  253. 

In  a  contract  for  the  sale  of  cotton  stored 
in  a  neighboring  warehouse  (both  seller  ^nd 
buyer  knowing  it  to  be  there),  as  between 
the  parties,  an  intention  to  dispense  witli 
actual  delivery  may  be  inferred  from  cir- 
cumstances, without  any  direct  agreement, 
where  a  settlement  covering  the  whole  price 
has  been  made  without  farther  stipulation. 
Flanders  y.  Maynard,  68  Ga.  66. 

Upon  a  sale  of  66  bales  of  cotton  at  a 
stated  price  the  pound,  and  of  an  estimated 
weight,  to  be  verified  by  weighing  at  the 
time  of  delivery,  all  bearing  a  specific  mark, 
where  the  seller  has  in  one  store  69  bales, 
and  in  another  30  bales,  so  marked,  and  may 
deliver  any  that  he  chooses  in  fulfilling  the 
sale  contract,  no  title  passes  to  the  pur- 
chaser until  the  bales  intended  for  him  have 
been  set  aside  and  appropriated  as  the  sub- 
ject of  the  sale;  so  that,  upon  the  destruc- 
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tion  of  the  30  bales  by  fire  in  one  storehouse, 
the  loss  does  not,  nor  does  any  part  of  it, 
fall  upon  the  purchaser.  Rapelye  v.  Mackie, 
6  Cow.  260. 

In  Joyce  v.  Adams,  8  N.  Y.  291,  another 
sale  of  cotton  was  involved,  in  which  a 
part  was  destroyed  by  fire,  and  a  similar 
conclusion  was  reached. 

Upon  a  sale  of  a  certain  number  of  bales 
of  cotton  specifically  marked,  and  lying  in 
a  warehouse,  at  a  stated  price  the  pound, 
where,  by  the  terms  of  sale,  the  cotton  is 
to  be  weighed,  and  samples  of  it  taken 
from  the  bales,  and  compared  for  quality 
with  original  samples  shown  before  delivery 
and  acceptance,  no  title  passes  from  seller 
to  buyer  until  the  weighing  and  sampling 
are  completed  for  the  entire  number.  Kein 
F.  Tupper,  62  N.  Y.  560. 

A  sale  by  th^  owner  of  damaged  cotton 
stored  in  a  warehouse  under  an  agreement 
with  the  warehouseman  to  separate  the 
damaged  from  the  good,  and,  if  necessary, 
to  rebale  it,  of  merchantable  cotton,  at 
a  specified  price  per  pound,  to  be  paid  after 
separation  and  upon  delivery,  is  an  execu- 
tory sale,  and  passes  no  title  to  the  pur- 
chaser, even  after  a  separation  and  rebaling 
have  been  made  by  the  warehouseman,  and 
the  buyer  has  tendered  the  purchase  price, 
and  demanded  a  delivery  of  the  subject  of 
the  sale.  Williams  y.  Sayers,  79  Miss.  60, 
29  So.  995. 

There  is  a  sufficient  delivery  and  accept- 
ance to  take  the  case  out  of  the  statute 
of  frauds  when,  upon  an  oral  sale  of  4 
stacks  of  cotton  waste  in  the  seller's  ware- 
house, the  buyer  sends  his  packer,  sacks, 
and  carts,  to  remove  his  purchase,  and 
after  it  is  all  packed  in  the  sacks,  and  a  por- 
tion is  weighed  and  taken  away,  the  buyer 
refuses  to  take  the  rest,  and  returns  the 
portion  taken,  on  the  ground  that  the  waste 
IS  inferior  in  quality.  Kershaw  v.  Ogden, 
3  Hurlst.  &  C.  717. 

(h)  At  the  gin. 

An  agreement  for  the  sale  of  2  bales  of 
lint  cotton,  to  weigh  not  less  than  a  stated 
Dnmber  of  pounds,  a  part  of  an  unginned 
crop,  not  separated  from  the  remainder  of 
the  crop,  nor  marked  or  otherwise  identified, 
is  but  an  executory  contract,  which  passes 
no  title  to  the  vendee.  Up  ham  v.  Dodd,  24 
Ark.  545. 

When  the  owner  of  a  quantity  of  cotton 
offers  a  sufTicient  amount  of  it  in  payment 
of  a  bill  of  exchange  presented  by  the 
holder,  and  the  holder  agrees  to  accept  it, 
and  both  parties  proceed  to  the  gin,  and- 
separate  and  remove  from  the  mass  a  suf- 
ficient number  of  bales  of  cotton,  weigh 
them,  and  ascertain  their  value  to  almost 
equal  the  amount  of  the  bill,  and  thereupon 
direct  the  overseer  in  charge  to  have  the 
bales  thus  selected  hauled  to  the  adjoining 
river  bank,  for  transportation,  there  is  a 
constructive  delivery,  sufiicient  to  pass  the 
title  and  satisfy  and  discharpfe  the  bill  of 
exchange.  Stamps  v.  Bush,  7  How.  (Miss.) 
255. 
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Upon  a  purchase  of  8  bales  of  cotton,  to 
weigh  450  pounds  each,  out  of  a  lot  of  un- 
ginned cotton,  supposed  by  the  parties  to  be 
enough  to  make  10  bales,  where  the  cotton 
purchased  is  not  separated  from  the  bulk, 
and  is  to  remain  for  a  specified  time  in  the 
possession  of  the  vendor,  the  title  does  not 
pass  to  the  purchaser,  eveu  though  there 
proves  to  have  been  only  8  bales  of  the 
specified  weight,  instead  of  10,  as  supposed, 
in  the  entire  lot.  Baldwin  v.  McKay,  41 
Miss.  368. 

A  sale  of  5  bales  of  cotton,  to  weigh  a 
stated  number  of  pounds  each,  at  a  stated 
price  per  pound,  evidenced  by  a  memoran- 
dum in  writing,  signed  by  the  vendor,  when 
the  seller  has  not  the*  cotton  baled  or  even 
ginned,  but  has  a  quantity  picked,  sufiicient 
to  make  6  bales  after  it  is  ginned  and 
baled,  is  an  executory  contract;  and  until 
the  process  of  ginning  and  baling  has  been 
completed,  no  title  passes  to  the  purchaser. 
Smith  V.  Sparkman,  65  Miss.  649,  30  Am. 
Rep.  537. 

5.  Grain. 

In  Callender  v.  McLeod,  74  Cal.  376,  10 
Pac.  194,  the  court  held  that  there  had 
been  no  sufiicient  delivery  of  certain  sacks  of 
seed  wheat  by  the  party  occupying  the  posi- 
tion of  vendor,  to  the  party  in  the  position 
of  purchaser,  that  would  pass  the  title  to 
the  latter,  so  as  to  enable  him  to  recover 
them  or  their  value  from  a  sheriff  who  had 
seized  them  upon  process  in  favor  of  a 
creditor  of  the  former,  because  they  had  not 
been  sufficiently  set  apart  and  identified  to 
amount  to  a  constructive  transfer  of  pos- 
session. The  facts  in  that  case  were  that 
the  debtor,  having  borrowed  from  the  plain- 
tiff in  a  previous  year  seed  wheat,  and 
agreed  to  return  it  after  threshing  his 
grain,  hauled  it  and  piled  the  entire  quan- 
tity in  a  small  corral,  testifying  that  he 
had  laid  straw  between  his  own  portion  and 
the  sacks  to  be  returned  to  his  lender,  pil- 
ing his  own  at  the  back,  next  to  the  straw 
pile,  and  the  sacks  he  intended  to  deliver 
in  return  for  the  loan  to  the  front,  but  that 
there  were  no  marks  upon  any  of  the  sacks 
to  differentiate  them  from  the  others,  and 
that  he  had  reported  the  situation  to  the 
lender,  and  had  been  told  by  him  to  pile  the 
sacks  up  and  take  care  of  them;  although 
in  the  meantime  he  had  removed,  for  the 
purpose  of  keeping  them  for  himself,  118 
Backs,  which  had  been  taken  indiscriminate- 
ly from  both  sides  of  the  pile. 

The  separation  from  a  mass  of  grain,  in- 
distfnguishable  throughout  in  quality  and 
value,  of  a  definite  quantity  of  it,  sold 
out  of  it,  is  not  indispensable  to  pass  title 
to  the  buyer,  if  such  is  the  clearly  mani- 
fested intention  of  both  parties  to  the  sale. 
Kimberly  v.  Patchin,  19  N.  Y.  330,  75 
Am.  Dec.  334. 

A  contract  of  sale,  evidenced  by  a  re- 
ceipted bill  for  the  price  of  a  definite  num- 
ber of  bushels  of  corn  at  a  stated  price  per 
bushel,  held  in  the  warehouse  and  cribs  of 
the  seller,  and  the  warehouseman's  certifi- 
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cate,  issued  by  the  seller  to  the  purchaser, 
for  the  number  of  bushels  purchased,  as  held 
in  warehouse  and  cribs,  to  be  delivered  free 
on  board  at  stated  dates,  evidences  an  exe- 
cuted sale  between  the  parties,  and  entitles 
the  purchaser  to  recover  possession  of  the 
property  upon  demand  and  refusal  to  deliver 
after  the  date  named  in  the  certificate. 
Barker  v.  Bushnell,  75  111.  220. 

The  title  to  a  quantity  of  corn  does  not 
pacs  by  the  mere  delivery  of  a  bill  of  sale 
from  vendor  to  purchaser,  where  no  price 
is  agreed  upon,  no  delivery  is  maie,  and  the 
quantity  remains  undetermined.  Danforth 
v.  Cleary,  41  111.  App.  665. 

When  an  agent  buys  and  pays  for  a  crib 
of  corn,  and  then  marks  the  crib  with  the 
name  of  his  principal,  there  is  a  symbolical 
delivery  of  the  grain,  and  title  to  it  passes 
to  the  principal.  Dows  v.  Morse,  62  Iowa, 
231,  17  N.  W.  495. 

If  two  persons  enter  into  a  contract  by 
which  one  is  to  buy  corn  for  the  other,  who, 
in  turn,  is  to  furnish  the  money  to  pay 
for  it,  and  thereupon  as  fast  as  purchases 
are  made,  the  buyer  marks  each  crib  with 
the  other's  name,  and  draws  a  draft  upon 
him  for  the  cost,  pursuant  to  such  contract, 
there  is,  as  between  the  two,  a  constructive 
delivery  of  the  cribs  of  corn  so  marked, 
which  entitles  him  who  furnishes  the  money 
to  the  possession  of  the  corn,  and  he  may 
maintain  replevin  for  it,  notwithstanding, 
it  was  not  bought  with  money  that  he  fur- 
nished, and  the  other  party  gave  crib  re- 
ceipts to  third  persons  for  portions  of  the 
corn,  and  removed  it  from  the  cribs  to 
shell  and  ship.    Ibid. 

A  contract  by  which  one  person  sells  to 
another  a  certain  number  of  bushels  of 
com,  to  be  delivered  at  a  future  time  and 
designated  place,  and  paid  for  at  a  stated 
rate  per  bushel,  as  fast  as  delivered,  is 
wholly  executory,  and  passes  no  title  to  the 
purchaser  before  delivery.  Ormsbee  v. 
Machir,  20  Ohio  St.  295. 

Upon  a  sale  of  all  the  wheat  in  the  pos- 
session of  tiie  seller,  and  kept  in  store  apart 
by  itself  at  the  time  of  the  trade,  for  a  fixed 
price,  where  the  purchaser  is  to  send  bags  in 
which  to  take  it  away,  the  title  passes  upon 
the  payment  of  the  price,  where  the  identi- 
cal wheat  sold  is  kept  at  all  times  ready  for 
delivery,  although  not  actually  carried 
away.  Levasseur  v.  Cary  (Me.)  3  Atl. 
461. 

A  sale  by  a  warehouseman  of  a  cer- 
tain number  of  bushels  of  wheat,  being  a 
part  of  a  store  of  grain,  all  of  the  same 
kind,  quality,  and  value,  for  a  specified 
price,  and  the  execution  and  delivery  by  the 
seller  to  the  buyer  of  a  warehouse  receipt, 
acknowledging  an  obligation  to  hold  the 
subject  of  the  sale  subject  to  the  purchaser's 
order,  transfer  the  property  in,  and  right 
of  ownership  to,  the  wheat  sold,  without  any 
separation  from  the  mass.  Kimberly  v. 
Patchin,  supra. 

An  oral  contract  for  the  purchase  of 
10,000  bushels  of  wheat  at  $1.12  a  bushel 
is  not  taken  out  of  the  statute  of  frauds  by 
loading  the  grain  into  a  vessel  provided  by 
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the  purchaser  to  receive  it,  and  the  taking 
by  him  of  samples  of  the  cargo  for  inspee- 
tion,  where  the  bill  of  lading  does  not  de- 
scribe the  buyer  as  consignee,  and  he  re- 
fuses to  accept  a  draft  annexed.  Scott  v. 
Melady,  27  Ont.  App.  193. 

A  contract  for  the  sale  of  all  the  barley 
the  vendor  has  in  a  designated  warehouse, 
at  a  stated  price  the  bushel,  deliverable 
whenever  the  buyer  demands,  to  be  either 
wei'ghed  or  accepted  as  the  weight  appears 
upon  the  seller's  books,  at  the  buyer's  elec- 
tion, and  to  be  stored  free  of  charge  until 
a  later  named  date,  coupled  with  payments 
of  part  of  the  purchase  money,  transfers  the 
ownership  of  tne  barley  in  the  warehouse  to 
the  buyer;  and  if  it  is  destroyed  by  fire 
before  the  buyer  takes  it  away,  the  loss 
falls  upon  him,  and  not  upon  the  seller. 
Olyphant  v.  Baker,  5  Denio.  379. 

A  sale  by  a  brewer  of  barley  by  the  de- 
scription, '^sufficient  barley  now  in  my  brew- 
ery to  make  malt  enough"  in  such  brewery 
to  pay  a  stated  sum  of  money  then  and 
there  advanced  by  the  purchaser,  and  the 
pointing  out  and  formal  transfer  of  a 
specific  mass  of  barley  lying  in  one  place, 
and  worth  more  than  the  sum  named,  as  the 
subject  of  the  sale,  transfer  the  ownership 
and  right  of  property  in  such  barley  to  the 
purchaser,  and  the  sale  is  fully  executed  and 
complete,  although  the  barley  is  not  re- 
moved. Therefore,  when  the  brewer  after- 
wards sells  to  a  third  person  his  brewery 
and  its  contents,  giving  due  notice  of  the 
prior  sale  of  the  barley,  no  title  to  such 
barley  is  acquired  by  the  buyer  of  the  brew- 
ery, and  he  can  convey  none  to  another,  even 
though  that  other  should  buy  in  good  faith, 
without  notice,  and  pay  full  value.  Woos- 
ter  V.  Sherwood,  25  N.  Y.  278. 

Upon  a  sale  and  purchase,  with  payment 
in  advance  of  all  but  a  small  part  of  the 
purchase  price,  of  one  hundred  quarters  of 
barley  out  of  a  larger  bulk  in  the  seller's 
granary,  to  be  put  into  sacks  furnished  by 
the  buyer,  and  taken  to  a  railroad,  for  car- 
riage to  him,  the  property  passes  as  to  so 
much  of  the  barley  as  is  actually  put  in  the 
buyer's  sacks,  but  to  none  of  the  rest  that 
remains  in  bulk,  although  the  filled  sacks 
are  afterwards  emptied  back  into  the  heap. 
Aldridge  v.  Johnson,  7  El.  &  Bl.  885. 

Upon  a  sale  and  payment  of  the  purchase 
price  of  1,000  bushels  of  oats  in  stacks,  to 
be  afterwards  threshed  and  measured  by  the 
seller,  and  delivered  in  sacks  furnished  by 
the  purchaser  to  him,  any  surplus  for 
which  the  sacks  were  insufficient  to  be  stored 
by  the  seller  for  the  buyer,  the  title  to  the 
grain  passes,  and  the  contract  is  executed, 
as  soon  as  the  threshing  and  measuring  are 
done;  and  the  circumstance  that  the  vendor 
afterwards  mixed  with  his  own  the  oats 
which  the  sacks  the  buyer  provided  would 
not  hold  did  not  devest  the  buyer  of  his  own- 
ership, and  he  was  entitled  to  recover  pos- 
session by  replevin.  Groff  v.  Belche,  62  Mo. 
400. 

When  there  is  a  sale,  without  reference  to 
any  particular  store  or  source  of  supply,  of 
a  certain  number  of  bushels  of  bright,  mer- 
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chantable  white  oats,  for  a  stated  price,  then 
paid  in  full,  and  the  seller  agrees  to  deliver 
them  in  good  sacks,  on  board  cars  at  a  desig- 
nated station,  when  demanded  by  the  buyer, 
the  identity  of  the  oats  sold  is  undetermined, 
as  any  oats  of  that  quality  and  descrip- 
tion, sacked  and  put  on  the  cars,  on  de- 
mand, will  satisfy  the  contract,  which  is 
therefore  executory,  and  passes  no  title 
until  delivery  is  made  in  the  manner  and 
at  the  pTace  agreed.  Hubler  v.  Qaston,  9  Or. 
66,  42  Am.  Rep.  794. 

A  like  conclusion  was  reached  in  Rosen- 
thal Bros.  V.  Kahn  Bros.  19  Or.  571,  24 
Pac.  989,  where  there  had  been  a  sale  of 
2,900  cords  of  good,  sound,  merchantable 
firewood,  cut  in  four-foot  lengths,  for  a 
named  price  the  cord,  put  on  board  cars,  and 
to  be  received  and  measured  by  an  army 
quartermaster  at  a  particular  post. 

If  a  com  chandler  whose  habit  it  has  been 
to  ship  cargoes  of  grain  by  canal  boats  to  a 
factor,  and  obtain  acceptances  from  him  on 
the  faith  of  the  bills  of  lading,  procures 
bills  of  lading  from  masters  of  two  canal 
boats,  each  for  a  full  cargo  of  oats  con- 
signed to  the  factor,  and  draws  bills  upon 
the  latter  for  the  full  value  of  both,  at- 
tached to  the  bills  of  lading,  which  are  ac- 
cepted and  paid  in  due  course,  and,  at  th»s 
time  of  the  transaction,  of  such  boats  one 
only  is  filled  and  the  other  has  as  yet  taken 
on  none  of  the  oats,  the  property  and  title 
to  the  cargo  of  oats  in  the  loaded  boat 
uasses  to  the  factor,  but  the  subsequently 
loaded  cargo  of  the  other  boat  does  not,  as 
against  a  transfers  of  the  corn  chandler, 
because,  before  the  oats  were  put  on  board, 
there  was  no  specific  appropriation  of  any 
oats  for  the  factor.  Bryans  v.  Nix,  4  Mees. 
ft  W.  775. 

A  sale  of  a  definite  number  of  bushels  of 
buckwheat,  part  of  a  lot  of  shocks  standing 
in  a  field,  specifically  pointed  out  and  identi- 
fied, w^ith  other  merchandise  and  chatt3l8, 
coupled  with  the  execution  and  delivery  of  a 
bill  of  sale  and  payment  in  full  of  the  pur- 
chase price,  with  a  promise  by  the  seller  to 
thresh  and  clean  the  grain  and  deliver  it 
in  merchantable  condition,  and  a  subsequent 
taking  away  of  all  the  articles  sold  except 
the  buckwheat  by  the  purchaser,  passes  title 
to  the  buckwheat  as  soon  as  it  is  threshed 
and  put  at  the  order  of  the  purchaser,  not- 
withstanding, by  his  request  and  the  seller's 
eonacnt,  it  is  left  in  store  in  the  latter *s 
granary;  so  that  the  buyer  may  maintain 
replevin  for  it  against  a  sheriff  who  seizes  it 
before  the  cleaning  is  done,  on  legal  process 
against  the  vendor.  McNamara  v.  Edmister, 
11  Hun,  600. 

A  sale  of  all  the  cotton  seed  contained 
fai  certain  pens  and  a  crib  described  in  the 
memorandum  of  sale,  at  a  stated  price  per 
ton,  warranted  merchantable,  sound,  and 
to  make  a  certain  number  of  tons,  shortage 
to  be  refunded,  and  excess  to  be  taken  at 
the  same  rate,  passes  the  property  and  title 
to  the  buyer.  Williams  v.  Blum,  2  Tex. 
App.  CiT.  Gas.  (Willion)  447. 
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O.  Flour* 

When  the  owner  of  a  large  quantity  of 
flour  stored  in  a  warehouse  belonging  to 
himself  sells  a  part  of  it  to  a  purchaser 
without  separating  or  otherwise  distinguish- 
ing it  from  the  mass,  and  without  the  pur- 
chaser's removing  it,  and  then  subsequently 
sells  and  permits  others  to  take  away  all 
the  remainder  of  the  fiour  in  storage,  the 
later  transactions  amount  to  a  separation 
of  the  property  which  was  the  subject  of  the 
first  sale,  and  vest  in  the  first  purchaser  a 
good  title  thereto  as  against  attaching 
creditors  of  the  vendor.  Horr  v.  Barker,  o 
Cal.  489;  see  S.  C.  on  subsequent  appeals,  8 
Cal.  603,  11  Cal.  393,  70  Am.  Dec.  791. 

The  execution  and  delivery  by  the  owners 
of  a  mill,  to  a  railroad  corporation,  of  a 
writing  receipting  for  825  barrels  of  flour, 
to  sell  for  and  on  account  of  the  railroad 
company,  and  engaging  to  pay  over  from 
the  proceeds  of  sales,  as  fast  as  realized, 
^8,233.74,  or  to  redeliver  the  fiour  on  de- 
mand, where  such  flour  consists  of  an  equal 
number  of  barrels  of  three  different  brands, 
but  not  severed  from  a  larger  number  of 
barrels  of  the  same  brand,  in  the  same  mill, 
and  in  possession  of  the  millers,  nor  in  any 
wise  distinguished  and  identified  separately 
from  other  barrels  of  the  same  brands,  do 
not  give  the  railroad  company  any  such 
title  to  any  particular  825  barrels  of  flour 
in  the  mill  as  will  entitle  it  to  have  posses- 
sion through  an  action  of  trover  and  bail 
against  a  receiver  of  the  millers'  property 
after  they  become  insolvent.  Central  R.  & 
Bkg.  Co.  vr  Flanders,  61  Ga.  553. 

A  separaUon  and  appropriation  of  a  defi- 
nite number  of  barrels  of  flour  at  a  mill, 
with  intent  to  deliver  them  to  the  buyer, 
is  sufficient  to  pass  the  property  in  them 
under  a  contract  of  sale,  although  weigh- 
ing, measuring,  or  counting  may  after- 
wards be  necessary  to  adjust  and  determine 
the  final  amount  of  the  price.  Southwest- 
ern Freight  &  Cotton  Press  Co.  v.  Stanard, 
44  Mo.  71,  100  Am.  Dec.  255. 

7.  Sugar  and  molaases. 

Upon  a  sale  of  a  definite  number  of  bar- 
rels of  sugar,  constituting  a  part  of  a  larger 
number  owned  by  the  vendor,  when  there  is 
no  selection  or  setting  aside  of  any  specific 
barrels  from  the  entire  lot  in  store,  the  con- 
tract remains  executory  and  the  title  does 
not  pass.    Doane  v.  Dunham,  65  111.  512. 

There  is  a  sufficient  delivery  and  accept- 
ance to  take  out  of  the  statute  of  frauds 
an  oral  sale  of  20  hogsheads  of  sugar  when 
the  purchaser  receives  and  removes  4  of 
them,  and  the  seller  fills  from  his  store, 
and  sets  aside  for.  the  buyer,  the  other  16, 
and  notifies  the  purchaser  that  they  are 
ready  for  him  to  take  away.  Rhode  v. 
Thwaites,  6  Barn.  &  C.  388. 

A  sale  by  sugar  refiners  to  a  broker  of 
a  certain  number  of  "titlers"  or  sugar 
loaves  then  lying  in  the  seller's  warehouse, 
under  a  trade  custom  to  retain  the  goods 
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until  resold,  during  two  months,  at  the  sell- 
er's risk,  and  to  collect  in  one  month  a  price 
estimated  by  the  average  usual  weight  of 
each  ^Hitler,"  adjusting  differences  as  the 
sugar  is  weighed  and  taken  away,  and  not 
to  set  aside  or  weigh  any  until  called  for 
by  the  purchaser's  customers,  passes  the 
property,  or,  at  least,  the  risk  of  its  loss 
or  damage,  to  the  buyer,  after  he  has  paid 
the  estimated  price  and  the  two  months  have 
elapsed,  notwithstanding  no  particular  sugar 
is  set  aside  and  weighed,  and  the  exact 
weight  yet  remains  to  be  determined, 
and  the  precise  price  to  be  known  and  ad- 
justed. Martineau  v.  Kitching,  26  L.  X.  N. 
S.  836. 

Upon  a  sale  by  a  debtor  to  his  creditor, 
in  payment  of  the  debt,  of  350  hogsheads  of 
molasses  and  25  pipes  of  rum,  set  apart  in  a 
shed,  with  an  agreement  to  deliver,  the 
whole  to  be  gauged  by  a  third  person  named, 
followed  by  the  gauging  accordingly,  and  a 
surrender  of  the  evidences  of  the  debt,  ac- 
companied by  a  direction  from  the  debtor 
to  the  creditor  to  go  to  the  place  of  storage 
and  haul  the  molasses  and  rum  away,  in 
turn  followed  by  the  creditor's  marking 
with  his  initials  the  hogsheads  and  pipes, 
operates  to  transfer  the  title  and  right  of 
property  to  the  rum  and  molasses  from  the 
debtor  to  the  creditor,  and  entitles  the  lat- 
ter to  recover  the  goods  from  a  sheriff  who 
levied  on  them  an  execution  against  the 
debtor.    Smyth  v.  Craig,  3  Watts  &,  S.  14. 

Au  agreement  by  a  debtor  with  his  credit- 
or to  let  certain  hogsheads  of  molasses  in 
his  possession,  identified  by  exhibition  and 
counting  off  in  rows  in  a  particular  place, 
beginning  at  a  designated  place,  stand  either 
as  the  creditor's  property  or  as  collateral 
security  for  the  payment  of  the  debt,  in 
consideration  of  an  extension  of  credit  upon 
it,  and  a  covenant  upon  the  debtor's  part  to 
distill  rum  from  such  molasses,  and  send 
the  liquor  to  the  creditor,  to  be  sold  and 
applied  in  liquidation  of  the  debt,  does  not 
amount  either  to  a  sale  or  a  delivery  of 
possession  in  pawn  of  the  molasses,  and 
the  creditor  cannot  maintain  replevin  to 
gain  it.     Ibid. 

Upon  a  sale  by  the  owner  of  100  out  of 
125  barrels  of  molasses,  all  contained  in 
his  cellar,  and  all  containing  differing  and 
uncertain  quantities  of  the  syrup,  where 
there  is  no  segregation,  no  selection  of  par- 
ticular barrels,  no  marking  of  those  sold, 
and  no  removal  of  the  subject  of  the  sale, 
no  property  or  title  passes  to  the  buyer  or 
his  assignee.  Hutchinson  v.  Hunter,  7  Pa". 
140. 

8,  Provisions, 

m 

A  bill  of  sale  of  barrels  of  mackerel, 
which  describes  them  as  marked  No.  1,  No. 
2,  and  No.  3,  will  pass  the  title  to  the 
mackerel  sold,  if  it  includes  the  entire 
number  of  barrels  of  the  designated  num- 
bers which  the  vendor  has  on  hand;  but 
if  it  embraces  only  a  part  of  the  quantity 
of  barrels  in  the  vendor's  possession,  no 
title  will  pass  by  it  unless  and  until  there 
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are  separated,  particularly  designated,  and 
identified,  those  which  were  sold.  Ropes  ▼• 
Lane,  9  Allen,  502. 

An  order  and  acceptance  between  buyer 
and  seller,  to  purchase  a  definite  number 
of  tubs  of  butter  of  a  designated  quality 
at  a  stated  price  per  pound,  makes  an  eze- 
cuted  sale  when  the  vendor  takes  the  requi- 
site  number  out  of  his  storehouse,  weighs 
the  butter,  and  sends  a  bill  for  it,  setting 
apart,  appropriating,  and  marking  for  the 
purchaser  the  goods  called  for  by  the  con- 
tract. Mitchell  V.  Le  Clair,  165  Mass.  308, 
43  N.  E.  117. 

9.  Distilled   and   fermented    liqu&rs. 

Upon  a  sale  of  a  half  gallon  of  intoxicat- 
ing liquor,  to  be  drawn  from  a  cask  and 
poured  into  a  jug  by  the  vendor,  and  de- 
livered to  a  carrier  for  the  purchaser,  the 
sale  is  executory  and  incomplete  while  the 
liquor  remains  in  the  cask,  and  until  the 
quantity  purchased  is  taken  out,  no  title 
passes.  Herron  v.  State,  51  Ark.  133,  10 
S.  W.  25. 

One  indicted  for  the  illegal  sale  of 
whisky  cannot  be  convicted  upon  testimony 
which  shows  that  he  was  in  the  act  of 
drawing  off  the  quantity  of  liquor  alleged 
to  have  been  sold  from  a  barrel  containing 
a  larger  quantity  when  he  was  arrested, 
before  the  separation  was  complete,  and  a 
delivery  was  never  made.  Fleming  v*  State, 
106  Ga.  359,  32  S.  E.  338. 

A  purchase  and  sale  of  a  quantity  of 
spirituous  liquor  out  of  a  cask  containing 
a  larger  quantity  is  not  completed  so  as 
to  pass  the  title  until  the  liquor  is  drawn 
off  and  separated  from  the  contents  of  the 
cask.    Thomas  v.  State,  37  Miss.  353. 

But  the  drawing  off  and  actual  delivery 
to  the  purchaser  of  a  lesser  quantity  than 
that  sold  constitute  an  executed  sale  of  so 
much  as  is  actually  delivered.     Ibid. 

Upon  a  sale  of  alcoholic  liquors  of  cer- 
tain quantities  and  qualities,  no  title  passes 
to  the  buyer  until  the  liquors  sold  have  been 
drawn  off,  measured,  and  set  aside  for  de- 
livery.    Banchor  v.  Warren,  33  N.  H.  183. 

Goods  consisting  of  liquors  drawn  off  from 
the  bulk  in  the  seller's  possession,  pursu- 
ant to  an  order  from  a  purchaser,  and  put 
in  packages  labeled  with  the  buyer's  name, 
and  placed  separate  and  apart,  ready  for 
delivery,  are  sufficiently  separated *and  iden- 
tified to  complete  the  sale,  and  pass  title 
from  seller  to  buyer.  Lynch  v.  6'Donnell, 
127  Mass.  311;  Frank  v.  Hoey,  128  Mass. 
263. 

An  offer  and  acceptance  by  letter  to  sell 
10  barrels  of  whisky,  followed  by  a  segrega- 
tion of  them  from  other  barrels  of  whisky 
in  the  seller's  bonded  warehouse,  and  the 
issuing  of  an  invoice  and  warehouse  receipts 
for  them,  make  an  executed  contract  of  pur- 
chase and  sale  which  transfers  a  title  to 
the  purchaser,  although  only  2  out  of  the 
10  barrels  are  actually  shipped  to  him. 
Julius  Kessler  &  Co.  v.  Vein,  142  Mich.  471, 
106  N.  W.  73:  Julius  Kessler  &  Co.  v. 
'Zacharias,  145  Mich.  698,  108  N.  W.  1012; 
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Julius  Kessler  &  Co.  ▼.  Lackie,  146  Mich. 
384,  109  N.  W.  671. 

When  a  statute  requires  a  mortgage  or 
transfer  of  personal  property  to  be  accom- 
panied by  an  actual,  open,  and  visible 
change  of  possession  in  order  to  be  valid 
against  strangers,  it  is  not  sufficient,  upon 
a  sale  of  a  number  of  barrels  of  whisky, 
to  set  them  aside  in  a  place  by  themselves, 
specifically  marked  as  the  property  of  the 
buyer,  to  satisfy  the  requirements  of  the 
statute,  notwithstanding,  as  between  the 
parties,  the  title  passes.  Story  v.  Cordell, 
13  Mont.  204,  33  Pac.  6. 

On  an  oral  sale  at  a  stated  price  of  two 
puncheons  of  rum,  to  remain  in  bond  free, 
by  wine  and  spirit  merchants  who  keep 
a  bonded  warehouse  in  which  they  take  for 
hire,  to  store,  the  goods  of  others,  evidence 
that  the  sellers  entered  the  sale  in  the 
warehouse  books,  and  thus  lost  the  right 
to  take  out  the  subject  of  it  on  their  own 
account,  that  they  rendered  the  buyer  an 
invoice,  showing  the  terms  of  sale  and  the 
marks  and  numbers  on  the  puncheons,  and 
that  the  buyer,  from  time  to  time  there- 
after, requested  them  to  take  back  or  buy 
again  the  rum  from  him,  is  sufficient^  in 
an  action  to  recover  the  purchase  price,  to 
carry  the  case  to  the  jury  upon  the  ques- 
tion of  a  delivery  and  acceptance  such  as 
to  take  the  sale  out  of  the  statute  of  frauds. 
Castle  V.  Sworder,  6  Hurlst.  &  N.  828. 

In  Anderson  v.  Scot,  1  Campb.  235,  note, 
A  buyer  went  to  the  vendor's  cellar,  and 
there  selected  several  pipes  of  wine,  agree- 
ing orally  to  pay  a  named  price,  whereupon 
the  spills  or  pegs  by  which  the  wine  was 
tasted  were  cut  off,  and  the  buyer's  initials 
were  marked  on  the  casks  by  the  vendor's 
clerk,  in  the  buyer's  presence,  who  then  and 
there  made  a  minute  of  the  gauge  numbers; 
and  Lord  EUenborough  held  that  there  was 
such  a  delivery  and  acceptance  as  to  take 
the  case  out  of  the  statute  of  frauds. 

The  marking  by  a  seller,  before  the  terms 
of  payment  have  been  settled,  of  casks  of 
wine  lying  in  the  docks,  orally  sold,  with 
the  buyer's  initials,  at  his  request,  is  not 
a  sufficient  delivery  and  acceptance  to  take 
the  contract  out  of  the  statute  of  frauds. 
Proctor  V.  Jones,  2  Car.  &  P.  632. 

Upon  a  sale  and  payment  by  the  pur- 
chaser of  the  purchase  price  of  a  definite 
number  of  gallons  of  beer,  to  be  drawn  from 
time  to  time  from  the  vats  of  a  brewery, 
and  delivered  upon  the  buyer's  orders,  no 
title  passes  as  against  an  assignee  of  the 
seller  for  the  benefit  of  creditors,  where 
the  beer  is  not  drawn  off  and  appropriated 
to  the  buyer  from  the  rest  of  the  stock. 
Stein  Brewing  Co.  v.  Eberhard,  23  Ky. 
L.  Rep.  326,  62  S.  W.  881.  Following  Fer- 
guson V.  Northern  Bank,  14  Bush,  566,  29 
Am.  Rep.  418,  and  Mercer  Nat.  Bank  v. 
Hawkins,  104  Ky.  171,  46  S.  W.  717. 

10.  Essential  oils. 

Upon  a  sale  of  an  entire  crop  of  oil  of 
peppermint,  produced  by  the  seller  on  his 
farm  in  a  eertain  year,  at  a  stated  rate  the 
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pound,  to  be  delivered  in  bottles  furnished 
by  the  buyer  for  the  purpose,  the  title  passes 
as  soon  as  the  bottles  that  the  buyer  has 
furnished  are  filled  with  the  oil.  Langton 
V.  Higgins,  4  Hurlst.  &  N.  402.  Following 
Aldridge  v.  Johnson,  7  £1.  &  Bl.  885. 

The  case  of  Dows  v.  Morewood,  10  Barb. 
183,  was  one  in  which  the  facts  were  com- 
plicated. A  firm  in  Phelps,  New  York,  drew 
drafts  upon  the  plaintiffs,  a  firm  in  New 
York  city,  which  the  latter  accepted,  and 
paid  at  maturity.  Later,  another  draft  was 
drawn  in  the  same  way,  and  accepted  also, 
but  not  paid.  At  the  time  the  several  drafts 
were  drawn,  the  drawers  issued  warehouse 
receipts  to  the  plaintiffs  for  certain  lots 
of  oil  of  peppermint,  contained  in  a  stated 
number  of  cans,  and  of  an  aggregate  stated 
weight,  held  in  store,  and  agreed  to  ship 
them  to  the  plaintiffs,  to  be  sold  to  pay  the 
drafts,  and  subject  to  no  charges  except 
for  transportation.  The  plaintiffs  after- 
wards visited  Phelps  and  were  shown  the 
oil  in  the  tins,  and  arranged  for  its  ship- 
ment  in  bottles,  which  they  had  made,  and 
furnished  for  the  purpose,  labeled  with  their 
name.  The  warehousemen  shipped  by  canal 
boat,  packed  in  such  bottles,  but  addressed 
to  themselves,  in  care  of  the  defendants,  a 
number  of  boxes  or  cans  of  oil  equal  to 
those  called  for  by  the  last  receipt,  and 
represented  by  the  unpaid  draft.  The  de- 
fendants received  the  consignment,  but  re- 
fused to  deliver  it  to  the  plaintiffs,  on  pay- 
ment of  the  freight  only,  and  the  plaintiffs 
replevied.  The  court  was  of  opinion  that 
the  title  to  the  oil  had  passed  to  the  plain- 
tiffs, and  that  they  were  entitled  to  recover. 

11.  Standing  timber. 

An  outright  sale  of  certain  standing 
trees,  to  be  selected  by  the  purchaser,  passes 
title  as  soon  as  the  buyer  makes  his  choice 
and  marks  the  particular  trees.  M'Coy  v. 
Herbert,   9   Leigh,   648,   33   Am.   Dec.   256. 

When  standing  trees  are  sold  in  contem- 
plation of  immediate  separation  from  the 
soil  as  chattels,  the  selection  and  marking 
of  them  by  the  purchaser,  with  the  knowl- 
edge and  consent  of  the  seller,  is  a  con- 
structive delivery,  and  passes  the  title. 
Byassee  v.  Reese,  4  Met.  (Ky.)  372,  83 
Am.  Dec.  481. 

A  sale  by  a  landowner  of  a  certain  num- 
ber of  cords  of  wood  in  the  trees  standing, 
to  be  taken  clean  from  one  side  until 
the  amount  is  all  cut,  the  quantity  to  be 
ascertained  by  piling  and  measuring  the 
wood  as  cut,  passes  both  title  and  posses- 
sion to  the  wood  as  fast  as  it  is  cut,  as 
against  the  landowner's  creditors,  even  be- 
fore the  measurement  is  completed  and  the 
quantity  ascertained.  Fitch  v.  Burk,  38 
Vt.  683. 

The  court  in  this  case  considered  that 
the  landowner  never  owned  the  cut  wood.. 
He  owned  only  the  standing  timber  as  real 
property,  and  the  conversion  of  it  into  per- 
sonal property  ipso  facto  operated  to  trans- 
fer title  to  the  purchaser.  The  transac- 
tion was  not  a  sale  of  cord  wood,  but  ft 
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Bale  of  standing  timber,  with  the  right  to 
manufacture  cord  wood  from  it. 

A  sale  of  timber  trees  standing  upon  the 
land  of  the  seller,  in  number  sufficient  to 
make  a  certain  quantity  of  staves,  passes 
no  title  to  any  particular  trees,  and  gives 
the  purchaser  no  right,  without  the  seller's 
consent,  to  enter  upon  the  land  and  cut  any 
timber  until  the  trees  are  marked  and  desig- 
nated, so  as  to  identify  the  particular  sub- 
ject of  the  sale.  Moss  v.  Meshew,  8  Bush, 
187. 

A  sale  of  enough  trees  standing  upon  the 
vendor's  land  to  make  a  specified  number  of 
feet  of  lumber  does  not  pass  the  title  to 
any  particular  trees,  nor  give  the  purchaser 
any  right  to  enter  upon  the  land  and  cut 
the  timber  without  the  seller's  consent. 
Lockeshan  v.  Miller,  16  Ky.  L.  Rep.  55. 

A  sale  of  standing  timber  upon  the  vend- 
or's land,  to  be  cut  upon  a  particular  part 
of  it,  and  to  be  suitable  to  make  staves, 
passes  no  title  until  trees  are  marked  and 
designated  so  as  to  identify  them.    Ibid. 

We  concede  that  it  is  the  settled  doctrine 
of  this  state,  said  the  court  In  Lockeshan 
V.  Miller,  supra,  that  a  sale  of  standing 
trees,  in  contemplation  of  their  immediate 
separation  from  the  soil  by  either  the  ven- 
dor or  the  vendee,  when  they  are  selected 
and  marked  by  the  purchaser  with  the 
knowledge  and  consent  of  the  seller,  is  a 
constructive  severance  and  delivery  of  them, 
and  that  this  contract  is  enforceable  not 
only  against  the  owner  of  the  land,  but 
against  any  subsequent  purchaser  thereof 
with  notice  of  the  sale. 

Upon  a  sale  of  standing  timber,  the  title 
does  not  pass  until  the  trees  ap  measured, 
counted,  marked,  or  in  some  other  way  iden- 
tified and  designated  as  the  subject-matter 
of  the  sale.  McCoy  v.  Fraley  (Ky.)  113  S. 
VV.  444. 

Upon  a  contract  by  the  owners  of  wood- 
land with  another  person,  by  which  the  lat- 
ter purchased  the  standing  timber  upon 
about  8  acres  of  land,  agreeing  to  cut,  cord, 
and  have  the  wood  measured  by  a  sworn 
surveyor,  and  pay  a  stated  price  the  cord, 
and  receive  half  the  refuse  gratis,  no  title 
passes  to  the  wood  cut  and  corded  until 
it  has  been  surveyed  according  to  the  con- 
tract.   Barnard  v.  Poor,  21  Pick.  378. 

A  contract  for  the  sale  of  all  the  pine 
trees  that  the  vendee  may  choose  to  take, 
and  an  agreement  by  the  latter  to  pay  a 
certain  sum  for  the  pine  cut,  passes  no  title 
until  after  a  selection  of  the  trees  has 
been  made  and  the  timber  cut.  Pfistner 
V.  Bird,  43  Mich.  14,  4  N.  W.  625. 

Upon  a  contract  for  the  sale  of  logs, 
made  while  they  are  still  in  the  forest  as 
standing  trees,  which  are  yet  to  be  selected, 
and  which  contemplates  cutting  and  bank- 
ing and  the  ascertainment  of  quantity  and 
quality,  and  where  the  purchaser  has  a  right 
tio  inspect  and  reject  all  not  up  to  a  cer- 
tain standard,  no  title  to  them  passes  by  a 
deposit  of  them  at  the  place  agreed  upon 
for  delivery  until  after  the  purchaser  has 
either  accepted  them  upon  inspection,  or 
waived  his  right  so  to  do;  until  that  time 
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they  are  at  the  seller's  risk.  Sempel  v. 
Northern  Hardwood  Lumber  Co.  (Iowa)  121 
N.  W.  23,  reversing  on  rehearing,  116  N. 
W.  899. 

A  sale  by  a  landowner  of  any  of  his  black 
walnut  trees,  not  exceeding  fifteen  in  num- 
ber, between  8  feet,  6  inches  and  10  feet 
in  circumference,  at  a  certain  price,  and 
all  larger  ones  at  another  and  higher  price, 
with  license  to  the  buyer  to  enter  upon 
the  land  and  cut  and  remove  his  purchase, 
passes  title  to  the  trees  when  it  is  estab- 
lished that  there  were  less  than  fifteen 
trees  that  answered  the  description,  al- 
though it  would  have  been  otherwise  had 
there  been  a  greater  number  of  such  trees, 
because  in  that  case  there  would  be  no 
identification  of  the  particular  tree  sold. 
Dunkart  v.  Rineheart,  89  N.  C.  357. 


12.  Logs  and  cord  wood* 

Upon  an  agreement  between  the  owner 
of  timber  land  and  a  woodcutter,  that  the 
latter  is  to  cut,  haul,  and  deliver  logs  to 
a  designated  third  person,  who  is  to  sell  the 
timber  and  reserve  from  the  proceeds  of 
sale  a  certain  amount  per  thousand  feet  for 
the  owner  of  the  land,  no  title  passes  to 
the  woodcutter  to  any  of  the  logs  until 
they  are  delivered  to  the  designated  bailee, 
and  they  are  not  subject  to  seizure  by  his 
creditors.  Jordan  v.  Jones,  110  Ga.  47,  35 
S.  E.  151. 

In  the  case  of  Jordan  v.  Jones,  supra, 
the  court  said:  In  our  investigations  of 
authorities  we  have  been  unable  to  find  a 
case  like  this;  the  relation  established  be- 
tween Jordan  (the  landowner)  and  Adams 
(the  woodcutter)  by  their  agreement  has 
some  of  the  elements  of  an  executory  agree- 
ment, some  of  a  partnership,  some  of  a 
conditional  sale,  and  many  of  the  elements 
of  a  bailment;  whatever  it  may  be,  we  are 
clear  that  the  title  to  the  logs  did  not 
pass  to  Adams,  and  they  were  not  therefore 
subject  to  an  execution  against  him. 

It  is  a  good  delivery  of  a  quantity  of 
logs  lying  in  a  stream  of  water,  in  a  raft, 
by  themselves,  upon  a  sale  thereof,  when 
the  seller  conducts  the  purchaser  to  the 
place  where  they  lie,  and  points  them  out 
to  him  as  the  subject  of  the  sale,  and  gives 
him  permission  to  remove  them.  Jewett 
V.  Warren,  12  Mass.  300,  7  Am.  Dec.  74. 

Symbolic  delivery  of  a  large  number  of 
logs  landed  on  a  stream  preparatory  to 
driving  is  a  sufficient  delivery,  even  as 
against  subsequent  purchasers,  where  the 
vendee's  mark  is  put  upon  the  logs  as  they 
are  thus  landed,  although  the  seller  is  bound 
by  the  contract  of  sale  to  deliver  the  logs 
at  a  designated  place,  several  miles  down 
stream.  Bethel  Steam  Mill  Co.  v.  Brown, 
57  Me.  9,  99  Am.  Dec.  752;  Hagins  v. 
Combs,  102  Ky.  165,  43  S.  W.  222. 

Upon  a  sale  of  a  quantity  of  logs  at  the 
market  price,  in  a  particular  place,  and  at 
a  particular  time,  the  branding  of  the 
logs  sold  in  such  a  way  as  to  identify  them 
as   the   property    of   the   buyer    is    a   con- 
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stnictire  deliyery,  and  makes  the  sale  an 
executed  one.    Hagina  v.  Combs,  supra. 

When  the  owner  of  a  raft  of  timber  agrees 
upon  a  sale  thereof  to  the  owner  of  a  saw- 
mill, at  a  stated  price  the  thousand  feet,  to 
be  delivered  and  paid  for  after  inspection, 
measurementi  and  acceptance,  the  title  does 
not  pass  before  these  things  are  accom- 
plished, simply  by  impounding  the  raft  in 
a  timber  pen,  where  all  timber  belonging 
to  the  mill  owner  is  kept.  Devane  v.  Fen- 
nell,  24  N.  C.   (2  Ired.  1.)   36. 

A  sale  of  a  certain  number  of  sticks  of 
timber,  consisting  partly  of  oak,  pine,  and 
other  woods,  lying  in  particular  places,  upon 
an  agreement  to  pay  the  market  price  at 
another  place  when  the  sticks  are  measured, 
delivered,  and  inspected,  at  a  future  date, 
passes  no  title  to  the  purchaser  before 
measurement,  delivery,  and  inspection  have 
been  made.  M'Donald  v.  Hewett,  15  Johns. 
349,  8 'Am.  Dec.  241. 

When,  by  a  contract  of  sale  of  the  trunks 
of  trees  that  have  been  felled  and  lie  upon 
the  ground,  a  landowner  sells  such  as  are 
selected  and  marked  by  the  purchaser,  but 
is  to  keep  the  tops  and  side  limbs,  and  cut 
them  off  before  sending  the  logs  to  the 
buver,  the  property  does  not  pass  until 
the  severance  is  effected,  even  though  the 
price  for  the  whole  is  paid,  and  a  part  of 
the  trunks  are  actually  delivered;  so  that, 
if  the  buyer,  after  the  seller  has  become 
bankrupt,  enters  the  grounds  and  takes  pos- 
session of  the  marked  trees,  and,  after  cut- 
ting away  the  tops  and  limbs,  removes  the 
logs,  he  is  liable  for  their  value  to  the 
assignee  in  bankruptcy.  Acraman  v.  Mor- 
riee,  8  C.   B.  449. 

A  contract  reciting  that  one  firm  sells 
and  another  buys  a  quantity  of  red  pme 
timber,  the  property  of  a  third  person,  but 
under  the  control  of  the  sellers,  lying  at 
a  certain  place  in  a  named  stream,  and 
stated  by  the  owner  to  consist  of  1,391  pieces, 
measuring  50,000  feet,  more  or  less,  to  be 
delivered  on  or  before  a  named  date  in  the 
future,  and  to  be  paid  for  by  the  pur- 
chaser's promissory  notes  at  a  named  price 
the  foot,  measured  off,  excess  to  be  paid 
for  at  the  same  rate,  and  refund  to  be  made 
in  case  of  shortage,  constitutes  an  executory 
agreement  to  sell,  and  not  a  sale,  and  there- 
fore passes  no  present  property  or  title. 
Logan  V.  Le  Mesurier,  6  Moore,  P.  C.  C. 
116. 

A  contract  to  sell  and  deliver  a  cer- 
tain definite  number  of  cords  of  rails  of 
good,  merchantable,  oak  timber,  closely 
piled  on  a  side  track  of  a  designated  rail- 
road, is  pot  executed  or  complete  bv  the 
action  of  the  seller  in  piling  a  much  larger 
quantity  of  rails  at  the  designated  place, 
ready  for  delivery  under  that  and  other 
contracts  with  other  persons,  without  any 
separation  of  the  rails  appropriated  to  each 
contract,  Lum  v.  Hale  (Tex.  Civ.  App.) 
75  S.  W.  359. 

Under  a  contract  by  the  possessor  of 
woodland  to  cut,  manufacture,  and  deliver 
alongside  a  railroad  for  a  stated  sum  each, 
1,000  railroad  ties,  good  and  suitable  for 
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making  railroad  track,  payment  to  be  made 
as  the  work  progressed,  and  the  ties  to 
belong  to  the  buyer  as  soon  as  the  trees 
were  severed  from  their  stumps,  the  fact 
that  the  vendor  cut,  hewed,  and  hauled  to 
the  lands  of  a  third  person  logs  long  enough 
to  make  from  2  to  5  ties  each,  to  the 
number  of  800,  and  was  paid  for  that 
many,  and  then  and  there  pointed  the  logs 
out  to  the  vendee,  saying,  ''Here  are  your 
ties,"  did  not  transfer  the  property  and 
ownership  of  800  ties  to  the  purchaser, 
where  the  latter  declined  acceptance  until 
after  an  inspection  and  culling  out  of  the 
ties  had  been  made.  Stephens  v.  Santee, 
49  N.  Y.  35,  reversing  51  Barb.  532. 

The  case  of  Logan  v.  Le  Mesurier,  supra, 
was  distinguished  in  Gilmour  v.  Supple, 
11  Moore,  P.  C.  C.  551,  on  the  ground  that 
in  the  latter  case  no  future  measurement 
of  the  raft  was  contemplated;  but  that  the 
seller,  having  had  it  measured  by  one  whose 
position  avouched  his  accuracy,  delivered 
the  certificates  showing  the  exact  measure- 
ment to  the  purchaser  at  the  time  of  sale. 

It  is  sufficient  to  constitute  an  executed 
sale  of  a  quantity  of  wood,  making  a  defi- 
nite number  of  cords  out  of  a  larger  quanti- 
ty, piled  upon  the  land  of  the  seller,  when 
the  portion  sold  has  been  measured  and 
marked  off  from  the  mass,  so  as  to  be 
specifically  distinguished  and  identified.;  but 
this  is  not  inconsistent  with  the  retention 
of  a  lien  for  the  purchase  price  by  the 
vendor.  Arnold  v.  Delano,  4  Cush.  33,  50 
Am.  Dec.  754. 

An  agreement  for  the  sale  of  200  cords  of 
hard  wood  at  a  specified  price,  to  be  taken 
out  of  the  first  6  tiers,  and  so  much  as 
should  be  required  of  the  seventh  tier  of  a 
pile  of  350  or  400  cords  of  both  hard  and 
soft  wood,  indiscriminately  mixed,  to  be  re- 
moved by  the  purchaser  and  to  be  measured 
as  taken,  with  the  soft  wood  thrown  out,  is 
an  executory  contract  of  sale  only,  and  in- 
complete, transferring  no  title  until  the 
portion  of  wood  covered  by  the  contract  of 
sale  has  been  selected,  separated,  measured, 
and  specifically  identified.  Hahn  v.  Fred- 
ericks, 30  Mich.  223,  18  Am.  Rep.  119. 

Upon  a  sale  of  a  quantity  of  wood  con- 
tained in  a  general  pile,  not  measured,  iden- 
tified, set  apart,  or  appropriated  specifically 
to  the  purchaser,  a  mere  notice  from  seller 
to  buyer  that  the  wood  is  at  the  place  of 
delivery,  when  the  vendor  continues  to  sell 
wood  out  of  the  same  general  pile  to  other 
buyers,  is  not  such  a  delivery  as  passes  the 
title  and  gives  the  seller  a  right  to  recover 
the  contract  price,  even  where  the  purchaser 
has  taken  and  paid  for  a  part  of  his  pur- 
chase. England  v.  Mortland,  3  Mo.  App. 
490. 

Upon  a  sale  of  a  quantity  of  wood  lying 
in  the  woodyard  of  the  seller,  there  is  a  suffi- 
cient delivery  to  the  purchaser  to  pass  the 
title  when  such  purchaser,  accompanied  by 
an  agent  of  the  seller,  proceeds  to  the  yard, 
makes  a  selection  of  the  quantity  purchased 
in  bundles  piled  one  above  another  in  sepa- 
rate piles  Dy  themselves,  each  marked  to 
show  the  number  of  feet  it  contains,  and 
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counted  to  the  purchaser  by  such  marks,  and 
there  is  an  agreement  that  the  purchaser 
may  take  it  away  the  next  morning,  on  ac- 
count of  its  being  too  late  to  remove  it  the 
same  day.  State  use  of  Holland  v.  Knapp, 
S.  &  Co.  Co.  13  Mo.  App.  467. 

The  title  passes  upon  a  sale  of  1,000  out 
of  1,800  cords  of  wood  lying  in  a  particular 
place,  terms  and  price  being  agreed  upon, 
to  be  selected  and  removed  by  the  pur- 
chaser, and  paid  for  by  a  named  date. 
Williams  v.  Leon  &  H.  B.  Land  Co.  (Tex. 
Civ.  App.)  66  S.  W.  374. 

A  sale  for  a  consideration  presently  paid, 
of  196  cords  of  wood,  to  be  taken  out  of  2 
piles  lying  in  a  certain  place,  and  contain- 
ing 200  cords,  an  agreement  by  the  buyer 
to  stand  the  loss  in  case  the  wood  should 
be  burned,  does  not,  without  separating  and 
setting  apart  the  wood  sold  from  the  oulk, 
pass,  as  against  the  vendor's  assignee  for 
creditors,  any  title  or  property  in  any 
particular  wood  to  the  purchaser.  Haverson 
V.  Smith,  16  Manitoba  L.  Rep.  204. 

The  conclusion  in  this  particular  case  was 
in  the  report  also  rested  upon  a  failure  to 
comply  with,  in  respect  of  a  change  of  pos- 
session of  the  wood,  a  local  statute  called 
the  bills  of  sale  and  chattel  mortgage  act, 
Rev.  Stat,  of  Manitoba,  1902,  chap.  11. 

13.  Tan  baric. 

A  sale  of  a  quantity  of  tan  bark  meas- 
ured and  classified,  lying  in  the  wood  at  a 
distance  of  several  miles  from  a  railroad, 
in  a  condition  fit  for  immediate  delivery,  at 
an  agreed  price,  covering  haulage  to  the 
railroad  and  loading  on  cars,  accompanied 
by  a  part  payment  on  account  of  the  price, 
passes  immediately  the  property  to  the  buy- 
er.    Craig  V.  Beardmore,  7  Ont.  L.  Rep.  674. 

14.  Lumher. 

(a)   Cut. 

When  a  quantity  of  lumber  sold  is  desig- 
nated and  set  apart  from  the  mass  of  which 
it  was  a  part,  the  contract  of  sale  is  exe- 
cuted as  between  buyer  and  seller,  and  the 
buyer  has  a  right  to  take  immediate  pos- 
session. Jewett  V.  Lincoln,  14  Me.  116, 
31  Am.  Dec.  36. 

When  the  vendors  of  a  large  quantity  of 
lumber  sold  out  of  a  stock  direct  the  pur- 
chasers to  mark  the  lumber  purchased  in 
their  own  names,  and  the  purchasers  do 
so  immediately,  it  is  sufficient  to  sustain 
a  finding  of  fact  that  the  lumber  sold  was 
delivered  by  the  sellers  to  the  purchasers  at 
the  timQ  of  the  sale.  Smith  v.  Jones,  63 
Ark.  232,  37  S.  W.  1052. 

Upon  a  sale  of  certain  specific  piles  of 
lumber,  particularly  designated  and  marked, 
and  a  transfer  of  the  possession  from  the  sel- 
ler to  an  agent  appointed  by  the  purchaser, 
although  such  agent  is  an  employee  of  the 
seller,  and  the  lumber  is  not  removed  from 
its  former  position,  the  title  passes,  not- 
withstanding there  is  yet  to  be  ascertained 
the  price  upon  a  future  inspection,  Colwell 
V.  Keystone  Iron  Co.  36  Mich.  61. 
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If  a  buyer  of  a  quantity  of  lumber,  to  be 
taken  out  of  and  measured  from  a  larger 
quantity,  belonging  to  the  seller,  and  to  be 
of  average  quality  and  thickness,  takes  and 
carries  away  what  he  claims  to  have  pur- 
chased, before  it  has  been  selected,  separated, 
and  measured,  and  without  the  consent  of 
the  vendor,  the  latter  may  maintain  tres- 
pass against  him.  Ockington  v.  Richey,  41 
N.  H.  275. 

An  agreement  by  the  purchaser  of  a  boiler 
to  pay  for  it  with  40,000  feet  of  lumber, 
deliverable  on  a  future  date,  at  a  designated 
place,  is  fully  performed  and  the  title  to  the 
lumber  passes  when  the  lumber  has  been 
sawed,  piled  in  another  spot,  marked  with 
the  name  of  the  transferee,  and  notice  given 
to  him,  pursuant  to  which  he  attends,  and, 
being  shown  the  lumber,  accepts  it  as  pay- 
ment for  the  boiler.  Woodford  v.  Patter- 
son, 32  Barb.  630. 

Upon  a  sale  of  a  definite  number  of  feet 
of  lumber,  part  to  be  of  one  and  part  of 
another  quality  and  finish,  to  be  selected 
from  a  larger  quantity,  piled  in  the  ven- 
dor's yards,  and  planed,  prepared  for  deliv- 
ery, inspected,  and  accepted,  without  setting 
apart  from  the  mass,  or  designating  in  any 
way  the  particular  lumber  sold,  the  contract 
is  executory,  and  passes  no  title  until  the 
selection,  planing,  and  preparation  of  the 
lumber  is  complete.  Chambers  v.  Austin, 
57  App.  Div.  369,  68  N.  Y.  Supp.  53. 

When  the  owner  of  lumber  enters  into  an 
executory  contract  to  sell  the  same  to  an- 
other, by  the  terms  of  which  the  title  is  to 
pass  to  the  purchaser  only  when  and  as  fast 
as  the  lumber  is  delivered  on  board  cars  at 
a  named  station,  and  the  buyer,  in  turn, 
assumes  to  sell  such  lumber  to  a  third  per- 
son, whereupon  the  owner,  on  receiving  no- 
tice of  the  transaction,  expresses  himself  as 
I  having  no  objection  to  delivering  the  lum- 
ber pursuant  to  the  subcontract,  the  fact 
tnat  the  parties  thereupon  proceed  to  the 
mill  yard  and  count,  number,  and  mark,  as 
sold  and  delivered  to  the  third  party,  the 
lumber  suitable  for  the  fulfilment  of  the  con- 
tract, is  not  of  itself  sufficient  to  pass  title 
to  such  lumber,  and  to  make  the  sale  an  exe- 
cuted one.  First  Nat.  Bank  v.  Peck,  61 
App.  Div.  258,  70  N.  Y.  Supp.  471 

Under  a  contract  of  sale  of  a  certain  per- 
centage of  a  season's  product  of  lumber  at 
a  certain  mill,  at  an  agreed  rate  per  thou- 
sand, to  be  piled  and  loaded  on  cars  from 
time  to  time,  after  measurement,  but  not  to 
be  shipped  until  paid  for,  the  mere  facts  that 
large  advances  had  been  made  on  the  oon- 
tract,  and  that  certain  piles  of  lumber  in  the 
mill  yard  had  been  measured  and  marked 
with  the  vendee's  initials,  without  more,  do 
not  prove  that  the  title  to  those  particular 
piles  passed.  Galloway  v.  Week,  54  Wis. 
604,  12  N.  W.  10. 

A  contract  for  the  sale  of  certain  mer- 
chantable lumber,  to  be  delivered  on  skids 
at  the  end  of  the  mill,  assorted  in  lengths, 
and  if  less  than  a  certain  dimension,  in  sizes 
piled  separately  by  themselves,  according  to 
kind,  is  executory,  and  passes  no  title  until 
there  is  a  separation  of  the  good  from  the 
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bad  lumber,  and  an  assorting  as  contem- 
plated. Hoffman  v.  King,  58  Wis.  314,  17 
N.  W.  136. 

A  sale  of  lumber  in  which  the  prices, 
terms  of  payment,  and  time  of  shipment  are 
all  agreea  upon,  and  where  buyer  and  seller 
toge^er  identify  the  precise  lumber  sold 
by  marking  the  piles,  counting  the  courses, 
and  estimating  the  number  of  feet  in  each, 
and  noting  the  pile  numbers,  is  an  executed 
contract,  passing  title  immediately  to  the 
buTcr.  Thayer  v.  Davis,  75  Wis.  205,  43  N. 
W.*  902. 

A  sale  of  a  million  and  a  half  feet  out 
of  four  million  feet  of  lumber  in  the  vendor's 
yard  on  six  months'  credit,  with  a  delivery 
of  an  order  to  the  yard  master  to  permit 
the  purchaser  to  draw  some  from  the  piles, 
as  he  should  want,  without  any  separation 
of  the  lumber  sold  from  the  mass  in  the 
yard,  is  an  executory  contract,  and  passes  no 
title.    Ross  Y.  Hurteau,  18  Can.  S.  C.  713. 

Upon  a  sale  of  a  quantity  of  boards  lying 
in  several  piles  in  a  lumber  yard  of  the  sel- 
ler, a  mere  pointing  out  of  the  subject  of  the 
sale  by  the  seller,  accompanied  by  the  state- 
ment, "There  are  your  boards,  take  care  of 
them  and  make  the  most  of  them,"  without 
any  removal  by  the  buyer,  or  other  act  upon 
his  part  to  take  possession  of  or  identify 
his  purchase,  no  title  passes  as  against  an 
attaching  creditor  of  the  seller.  Cobb  v. 
Haskell,  14  Me.  303,  31  Am.  Dec.  56. 

A  contract  by  a  saw-miller  for  the  sale 
of  all  the  square-edged  and  merchantable 
boards  at  his  mill,  at  a  stated  price  per 
thousand,  to  be  carried  to  and  delivered  at  a 
designated  place,  and  there  surveyed  and 
paid  for,  is  incomplete  until  the  merchant- 
able square-edged  boards  have  been  sorted 
out  from  the  lumber  in  the  mill,  transported 
to  the  place  of  delivery,  and  measured  ac- 
cording to  the  terms  of  the  contract;  and 
until  that  has  been  done,  the  buyer  gets  no 
title,  and  the  boards  are  subject  to  attach- 
ment by  the  vendor's  creditors.  Smart  v. 
Batchelder,  57  N.  H.  140. 

A  sufficient  delivery  is  made  to  complete 
a  contract  of  sale  of  all  the  boards  sawed 
from  a  certain  number  of  logs  in  the  ven- 
dor's possession,  at  a  stipulated  price  the 
hundred  feet,  when  the  boards  have  been 
sawed,  piled  together  separate  from  others, 
and  notice  given  to  the  buyer.  Bates  y. 
Conkling,  10  Wend.  389. 

(b)  Manufactured. 

Upon  a  sale  of  a  certain  number  of  thou- 
sands of  shingles,  for  which  the  seller  exe- 
cutes and  delivers  to  the  buyer  a  bill  of  sale, 
and  the  marking  of  that  number  of  shingles 
sold  with  the  initial  of  the  buyer,  as  his 
property,  there  is  a  sufficient  constructive 
delivery  from  a  greater  bulk,  by  separation 
and  identification,  to  pass  the  property. 
Jewett  Y.  Lincoln,  14  Me.  116,  31  Am.  Dec. 
36. 

If  the  parties  to  a  sale  of  200,000  shingles 
agree  upon  particular  shingles  as  the  sub- 
ject of  tne  sale,  so  that  they  can  be  delivered 
without  any  further  designation,  the  title 
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passes;  but  if  they  do  not  a^ee  upon  any 
particular  shingles,  but  merely  understand 
that  those  sold  are  to  be  taken  out  of  a 
larger  quantity,  then  the  sale  is  executory, 
and  no  title  passes  until  the  lot  is  separated. 
Goldberg  v.  Bussey  (Tex.  Civ.  App.)  47  S. 
W.  49. 

A  receipt  for  a  certain  number  of  shingles 
of  a  stated  value,  signed  by  the  manager 
of  a  mill,  styling  himself  a  warehouseman, 
engaging  to  hold  such  shingles  subject  to 
the  order  of  a  third  person,  to  secure  a 
loan  made  by  the  latter  to  the  nominal  de- 
positor, when,  at  the  time  the  receipt  was 
given,  the  shingles  were  in  the  process  of 
making,  and  were  afterward  stored  in  bulk 
in  the  mill  dry-and-storage  house,  gives  the 
receipt  holder  no  title  to  any  particular  lot 
of  shingles  not  appropriated,  set  aside, 
marked,  or  otherwise  specilfcally  identified. 
Steaubli  v.  Blaine  Nat.  Bank,  11  Wash.  420, 
39  Pac.  814. 

It  is  clear,  said  the  court  in  this  case, 
that  the  title  to  no  particular  lot  of  shingles 
passed,  for  the  reason  that  there  was  no 
segregation  and  setting  aside  of  the  particu- 
lar shingles;  and  no  title  passed  to  the  quan- 
tity of  shingles,  first,  because  there  was  no 
proof  of  any  uniform  character  or  value  of 
all  the  shingles  that  were  stored  in  the  ware- 
house, and  second,  there  was  no  proof  that 
the  receipt  in  question  constituted  what  is 
known  as  a  warehouseman's  receipt. 

An  agreement  by  the  owner  of  several 
thousands  of  barrels  of  divers  descriptions  in 
his  possession  in  different  parts  of  his  ware- 
house, to  sell  and  deliver  1,000  of  them,  of 
average  good  quality,  and  give  possession 
in  the  future,  when  no  selection,  division, 
or  appropriation  of  the  subject  of  the  sale 
is  made,  and  where  the  barrels  sold  are  in 
no  way  identified  apart  from  the  lot,  is  an 
executory  contract,  and  passes  no  property 
to  the  purchaser.  Field  v.  Moore,  Hill  &  D. 
Supp.  418. 

15.  General  stocks  of  merchandise. 

(a)   Transfers  with  reservations. 

A  bill  of  sale  of  the  vendor's  entire  stock 
of  general  merchandise  except  a  stated 
amount  thereof,  to  be  by  him  selected  there- 
out, is  an  executory  contract  only,  and 
passes  to  the  purchaser  no  title  until  the 
seller  has  selected  and  set  apart  the  excepted 
portion.    Block  v.  Maas,  65  Ala.  211. 

Upon  a  general  assignment  for  creditors 
of  the  assignor's  entire  propertv  and  estate, 
except  that  which  is  exempt  oy  law  from 
seizure  and  sale  on  execution,  the  exception 
is  void  for  uncertainty,  and  the  exempt 
property  passes  with  the  rest  of  the  estate 
to  the  assignee,  where  it  is  not  selected,  set 
apart,  or  so  specifically  described  as  to  be 
identified  separately.  Frank  v.  Myers,  97 
Ala.  437,  11  So.  832. 

Upon  the  sale  of  a  quantity  of  goods  in 
bulk,  so  far  as  they  shall  amount  to  a  defi- 
nite, stated  value,  the  vendor  reserving  the 
excess,  to  be  taken  out  as  soon  as  an  inven- 
tory is  made,  there  is  no  completed  sale,  so 
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afi  to  establish  the  title,  until  the  inventory 
is  finished  and  the  quantity  reserved  for  the 
vendor  has  been  separated  from  the  bulk. 
Pierson  v.  Spaulding,  67  Mich.  640.  35  N. 
W.  699. 

(b)   Selected  invoices, 

A  transaction  in  which  a  creditor  of  n 
shopkeeper  calls  to  collect  a  promissory  note, 
and  selects  and  lays  aside  such  goods  as  he 
thinks  amount  in  value  to  the  debt,  and  then 
departs,  to  procure  a  porter  to  remove  them, 
without  receiving  a  bill  of  parcels,  fixing  a 
time  of  payment,  or  tendering  the  note,  does 
not  amount  to  a  transfer  of  the  selected 
goods.  Dutilh  v.  Ritchie,  1  Dall.  171,  1  L. 
ed.  86. 

The  title  to  goods  passes  from  seller  to 
buyer  where  there  -is  an  agreement  by  the 
former  to  sell  enough  merchandise,  to  be  se- 
lected from  his  stock  by  the  buyer's  agent, 
at  a  certain  per  centum  of  cost,  to  equal  a 
named  price,  and  the  buyer's  agent  has  se- 
lected, put  aside,  aijd  marked  as  appropri- 
ated, an  amount  estimated  by  him,  and  given 
acquittance,  notwithstanding  tho  goods  are 
still  to  be  invoiced,  and  any  surplus  is  to 
be  given  up.  Triplett  v.  Morris,  18  Tex. 
Civ.  App.  60,  44  S.  W.  684. 

In  Davis  v.  Meyer,  47  Ark.  210,  1  S.  W. 
95,  a  sale  of  goods  out  of  a  general  stock 
was  held  void  as  to  the  creditors  of  the 
vendor,  although  the  articles  which  made  it 
up  were  separated  from  the  stock,  put  in 
unsealed  and  unmarked  boxes  in  a  place  by 
themselves,  and  charged  to  the  purchaser, 
who  was  given  an  itemized  bill  of  them; 
but  this  conclusion  was  reached  upon  the 
ground  only  that  the  law  of  the  state  re- 
quired an  actual,  substantial,  and  visible 
delivery  and  change  of  possession  in  order 
to  make  the  sale  efi'ectual  as  against  the 
vendor's  creditors  or  subsequent  purchasers 
from  him  in  good  faith,  and  the  court 
deemed  it  superfluous  to  inquire  whether  the 
transaction  really  effected  a  transfer  of  the 
title,  so  as  to  enable  the  purchaser  to  re- 
cover possession  of  the  goods  bought  in  case 
they  were  wifhheld  from  him,  or  to  burden 
him  with  their  loss  in  case  they  were  de- 
stroyed by  fire. 

The  case  just  cited  was  followed  and  held 
to  be  conclusive  in  Harkey  v.  Evans  (Ark.) 
1  S.  W.  707. 

An  oral  purchase  by  a  visitor  at  a  linen 
draper's  shop  of  sundry  pieces  of  merchan- 
dise at  agreed-upon  prices,  aggregating  more 
than  £10  sterling,  of  which  some  were 
marked  by  the  purchaser,  some  measured  in 
his  presence,  and  others  cut  with  his  assist- 
ance from  larger  bulks,  and  the  sending  of 
the  goods,  with  a  bill  of  parcels,  by  the  buy- 
er's direction,  to  his  house,  is  within  the 
statute  of  frauds  as  an  entire  quantity,  and 
not  taken  out  of  its  operation  by  any  suffi- 
cient delivery  and  acceptance.  Baldey  v. 
Parker,  2  Barn.  &  C.  37. 


a  contract  is  executed  when  the  particular 
pieces  intended  to  be  pledged  have  been  ac- 
tually selected  and  set  aside  in  a  separata 
place  by  themselves  in  the  factory.  Sum- 
ner V,  Hamlet,  12  PicK.  76. 

Upon  a  sale  of  cloth  in  the  process  of 
manufacture,  where  the  unfinished  fabric  is 
left  by  the  buyer  in  the  possession  of  the 
manufacturer,  to  be  completed,  but  sub- 
ject to  the  right  of  the  buyer  to  take  it 
away  at  any  sUge,  at  his  discretion,  there 
IS  no  such  delivery  as  is  essential  to  trans- 
fer the  title  to  the  purchaser,  as  against 
attaching  creditors  of  the  manufacturer,  but 
the  sale  is  executory  merely.  Hall  v.  Gay- 
lor,  37  Conn.  650. 

The  principle  that  the  leaving  of  goods 
by  the  purchaser  in  the  possession  and  cus- 
tody of  the  vendor,  to  be  finished  before 
delivery,  constitutes  an  executory  sale,  and 
IS  insufficient  to  pass  the  title,  as  against 
attaching  creditors  of  the  vendor,  according 
to  the  court  in  Hall  v.  Gaylor,  "has  been  too 
often  decided,  in  cases  recent  and  remote,  to 
be  considered  an  open  question." 

There  is  a  surKcicnt  delivery  and  accept- 
ance to  take  an  oral  sale  of  leather  out  of 
the  statute  of  frauds  when  the  hides-  are 
weighed  in  the  presence  of  the  buyer,  the 
damaged  ones  rejected  by  him,  the  shrink- 
age agreed  upon,  and  the  lot  then  placed 
by  themselves  apart  in  the  vendor's  ware- 
house, marked  with  the  purchaser's  name, 
to  be  taken  away  by  him  whenever  he 
pleased,  and  to  be  insured  for  his  benefit  in 
the  meantime.  Ex  parte  Safford,  2  Low. 
Dec.  563,  15  Nat  Bankr.  Reg.  564,  Fed.  Cas. 
No.  12,212. 

17.  Bricks. 


16.  Textile  fahries  and  leather. 

Upon  a  mortgage  or  sale  of  a  certain  num- 
ber of  pieces  of  unfinished  cloth  in  a  factory. 
26  L.R.A.(N.S.)  ^' 


A  sale  of  a  certain  number  of  merchant- 
able  bricks  out  of  a  larger  number,  massed 
I  in  kilns,  remains  executory,  and  passes  no 
title  without  a  segregation  of  the  bricks  sold 
from  the  rest  of  the  mass.  Anderson  v. 
Crisp,  6  Wash.  178,  18  L.R.A.  419,  31  Pac. 
638. 

To  make  an  executed  sale  complete  of  a 
number  of  bricks  out  of  many  contained  in 
a  kiln,  there  must  be  an  actual  or  a  virtual 
delivery  of  the  number  of  bricks  sold.  A 
sale  of  part  of  the  bricks  in  a  kiln  by  the 
vendor  is  not  complete,  but  remains  execu- 
tory until  the  bricks  sold  are  separated  in 
some  way  from  the  general  mass.  Dunlap 
v.  Berry,  5  111.  327,  39  Am.  Dec.  413. 

A  sale  of  25,000  bricks  off  the  west  end 
of  a  particularly  described  kiln  is  not  such 
a  separation  and  identification  of  the  prop- 
erty  sold  out  of  the  mass  of  bricks  in  the 
kiln  as  will  pass  the  title  and  vest  the  own- 
ership in  the  purchaser,  as  against  an  at- 
taching creditor  of  the  teller.  Courtright 
V.  Leonard,  11  Iowa,  32. 

Upon  a  contract  to  burn  a  kiln  of  bricks, 
and  to  receive  for  the  service  a'  definite  num- 
ber of  such  bricks  after  they  are  burned, 
no  title  passes  to  the  bricks  after  the  burn- 
ing is  complete,  until  they  have  been  taken 
out  or  set  apart  in  some  way,  so  as  to 
appropriate  them  and  to  distinguish  them 
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from  the  rest  of  the  mass.    Brewer  v.  Smith, 
3  Me.  44,  14  Am.  Dec.  213. 

Upon  a  sale  of  12,000  bricks  contained  in 
a  kiln,  as  a  part  of  a  larger  number,  and  a 
delivery  to  the  purchaser  of  800  bricks  from 
the  kiln,  the  sale  is  an  executed  one  when 
the  purchaser  has  the  rigl),t,  at  his  pleasure, 
to  take  away  the  remainder,  although  the 
bricks  are  not  separated  from  the  mass  in 
the  kiln,  nor  marked  or  otherwise  distin- 

giished  as  the  specific  subject  of  the  sale, 
amon  v.  Osborn,  1  Pick.  476,  11  Am.  Dec 
229. 

Upon  a  sale  of  nine  arches  of  bricks  in  a 
kiln  left  in  the  custody  and  possession  of 
the  vendor,  who  has  one  unfinished  kiln  of 
unbumed  brick  ahd  one  of  burned  brick,  con- 
taining a  number  of  arches  more  than  those 
sold,  without  any  designation  in  the  contract 
of  sale,  and  without  any  delivery  of  a  part 
of  the  bricks  sold,  no  title  to  the  property 
passes  until  there  has  been  a  setting  off 
and  particular  appropriation  of  the  arches 
sold  to  fulfil  the  contract.  Merrill  y.  Him- 
newell,  13  Pick.  213. 

Upon  a  contract  of  sale  of  a  certain  lot 
of  brick,  described  as  bein^  the  brick  left 
in  a  certain  kiln  situated  in  the  southerly 
end  of  a  brick  shed  in  a  designated  place, 
containing  about  200,000  hard  brick,  and 
also  about  100,000  light  hard  brick,  piled 
partly  in  the  northern  end  and  partly  out- 
side of  said  shed,  there  is  a  sufficient  deliv- 
ery of  the  subject  of  the  sale  to  pass  title  to 
it  from  seller  to  purchaser  when  the  parties 
to  the  transaction  go  together  to  the  brick- 
yard, which  is  upon  a  third  person's  land, 
and  there  in  formal  language,  give  and  take 
possession  and  count  the  bricks,  and  agree 
to  ship  them  from  time  to  time  upon  the 
buyer's  orders,  to  persons  designated  by 
him.  l^rry  v.  Libbey,  166  Mass.  112,  44 
X.  E.  124. 

Upon  a  sale  by  the  owner  of  a  brickyard 
of  a  definite  number  of  bricks  by  a  bill  of 
sale  describing  as  in  the  northerly  end  of  a 
certain  kiln,  and  consisting  of  the  .first  10 
arches,  the  buyer  supposing  the  brick  to  be 
ready  for  use  and  merchantable,  if  buyer  and 
seller,  upon  proceeding  together  to  the  brick- 
yard to  make  delivery  of  the  subject  of  the 
sale,  discover  that  there  are  only  9Va  arches 
set  up  and  connected,  and  they  are  unburned 
and  at  the  southerly  end  of  the  projected 
kiln,  the  acceptance  of  these  by  the  buyer 
as  the  subject  of  his  purchase,  and  the  prom- 
ise of  the  seller  to  bum  them  and  ship  them 
upon  the  buyer's  order,  with  mutual  inten- 
tion to  pass  the  title,  is  a  good  constructive 
delivery  and  transfers  ownership.  Whittle 
V.  Phelps,  181  Mass.  317,  63  N.  E.  907. 

A  sale  by  the  owner  of  a  brickyard  to  his 
creditor  to  satisfy  a  debt,  and  in  considera- 
tion of  a  further  advance,  of  a  definite  num- 
ber of  bricks,  to  be  taken  out  of  an  un- 
finished kiln  containing  a  larger  number, 
And  an  actual  delivery  to  the  creditor  of 
the  possession  of  the  whole  brickyard  and 
nnbumed  kiln,  passes  title  to  the  bricks 
•old,  althouRh  the  seller  agrees  to  and  does 
•tay  to  complete  the  burning.  Crofoot  v. 
Bennett,  2  K.  Y.  258. 
26LJLA.(N.S.) 


No  title  passes  to  the  purchaser  of  60,000 
out  of  117,000  bricks  in  stacks  in  the  vend- 
or's possession,  at  an  agreed  price  paid, 
that  will  enable  him  to  recover  their  value 
from  an  execution  creditor  of  the  vendor, 
who  seized  the  entire  lot  after  it  had  been 
reduced  by  other  sales  to  the  number  of 
62,000.    Snell  v.  Heighton,  1  Cab.  &,  El.  95. 

A  sale  by  a  brickmaker  of  a  quantity  of 
bricks,  and  the  giving  at  the  same  time  of 
an  order  upon  his  yard  foreman  to  deliver 
them  to  the  buyer,  followed  by  a  presenta- 
tion of  the  order,  met  with  the  statement 
of  the  foreman  of  his  readiness  to  begin  de- 
livery as  soon  as  a  man  then  in  possession 
of  the  yard  under  a  distress  for  rent  was 
paid,  and  a  pointing  out  of  3  clamps  of 
brick,  1  finished,  1  burning,  and  a  third  mold- 
ed but  unburn t,  as  the  subject  of  the  sale, 
makes  an  executed  sale  by  a  sufficient  appro- 
priation of  the  bricks  sold  to  pass  title  to 
the  purchaser  at  once.  Young  v.  Matthews, 
L.  R.  2  C.  P.  127. 

In  the  case  of  Damon  v.  Osborn,  supra, 
in  which  the  court  held  the  purchaser  of 
12,000  bricks  from  a  kiln  containing  a 
larger  number  liable  for  the  purchase  price 
where  he  had  taken  away  800,  and  was  at 
liberty  to  take  the  rest  of  his  purchase  at 
any  time,  notwithstanding  the  12,000  bought 
were  not  separated  or  specifically  appropri- 
ated from  the  rest  of  the  bricks  in  the  kiln, 
the  court  said  the  bargain  and  sale  was 
complete  by  a  delivery  of  property.  Noth- 
ing more  was  necessary  to  be  done  by  the 
vendor  until  the  vendee  should  call  for  the 
residue.  The  property  was  in  the  vendee. 
Suppose  the  vendor  had  100,000  bricks  in 
one  Kiln,  and  had  sold  10,000  to  one  person, 
20,000  to  another,  and  10,000  to  a  third 
purchaser,  and  had  given  a  brick  to  each 
purchaser  as  a  part  of  those  sold.  Could  it 
be  supposed  that  the  property  had  not 
passed  to  the  vendees? 

The  case  of  Damon  v.  Osborn,  supra,  was 
distinguished  in  Young  v.  Austin,  6  Pick. 
280,  where  there  was  a  contract  of  sale  for 
about  106  tons,  of  slate,  to  be  delivered  in 
parcels,  to  be  paid  for  as  fast  as  taken 
away,  and  the  contract  was  held  executory 
until,  and  except  to  the  extent  of,  the  de- 
liveries and  payments  for  the  several  par- 
cels taken. 

The  facts  in  Courtri^ht  v.  Leonard,  11 
Iowa,  32,  were  very  similar  to  those  in  the 
principal  case,  save  that  the  subject  of  the 
sale  was  25,000  bricks  off  the  west  end  of 
a  particularly  designated  brick  kiln,  not 
separated  or  otherwise  distinguished  from 
the  entire  mass,  which  had  been  attached 
by  a  sheriff  upon  process  against  the  brick- 
maker.  The  court  conceded  that  if  in  thai 
case  the  sale  had  been  a  sale  of  the  2  arches 
on  the  west  end  of  the  kiln,  for  a  gross  sum, 
without  any  reference  to  the  number  of  brick 
they  contained,  that  the  title  might  have 
passed  without  any  actual  separation  oi 
those  two  arches  from  the  rest  of  the  kiln. 
It  is  known,  said  the  court,  that  these  kilni; 
are  so  constructed  that  each  arch  stands  by 
itself,  at  least,  to  such  an  extent  as  that 
it  can  readily  be  ascertained  and  determined 
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where  one  closes  and  the  construction  of  an- 
other commences.  This  being  the  case,  it 
can  be  seen  at  once  that  2  arches  could  be 
as  readily  distinguished  from  the  entire  kiln- 
as  could  all  the  sheep  in  one  of  several  pens, 
or  the  barrels  of  flour  in  a  specified  room 
of  a  warehouse  containing  several  apart- 
ments and  all  filled  with  flour.  But  the 
court  esteemed  the  actual  facts  so  radi- 
cally different  that  the  case  could  not  be 
brought  within  the  principle  to  which  it 
referred.  The  sale  was  of  25,000  brick 
from  the  west  end  of  the  kiln,  and  the 
action  was  in  replevin,  upon  the  ground 
that  this  number  of  brick  was  so  specifical- 
ly set  apart  as  to  make  their  identifica- 
tion entirely  certain;  but  the  court  consid- 
ered that  this  was  not  so.  The  bricks  sold 
were  left  untouched  and  in  their  original 
position  in  the  kiln,  and  if  the  calculations 
of  their  number  was  correct,  the  division 
from  the  mass  would  have  to  be  made  some- 
where in  the  third  arch  from  the  west  end; 
but  there  was  nothing  to  indicate  the  posi- 
tion of  the  dividing  line. 

18.  Metals,  ores,  and  minerals. 

While  a  cargo  of  coal  remains  in  bulk, 
a  purchaser  of  a  part  of  it — a  definite  num- 
ber of  tons — ^gets  no  title  to  any  specific 
portion  of  it,  before  it  is  weighed  and  sepa- 
rated from  the  mass.  Morrison  v.  Dingley, 
63  Me.  553. 

A  sale  to  secure  an  indorsement  of  100 
tons  of  coal  by  a  person  who  then  has  a 
certain  lot  of  coal  lying  on  a  wharf,  which 
he  supposes  to  contain  tbat  quantity,  and 
delivers  under  that  impression,  but  which 
really  contains  only  78  tons,  upon  which 
there  is  a  lien  equal  to  the  value  of  10  tons 
for  wharfage,  although  the  vendor  has  other 
coal,  elsewhere  in  his  yard,  but  does  not  set 
apart  or  appropriate  any  of  it  to  make 
up  the  deficit,  of  which  he  was  unaware, 
passes  to  the  vendee  no  title  to  any  other 
coal  than  the  lot  upon  the  wharf;  and  if 
he  takes  any  to  make  up  the  shortage  after 
the  vendor  has  assigned  his  efl'ects  for  the 
benefit  of  creditors,  he  is  liable  in  trover 
for  conversion.  McDougall  v.  Elliott,  20 
U.  C.  Q.  B.  299. 

Upon  a  sale  of  a  definite  number  of  tons 
of  pig  iron  of  a  particular  grade  for  future 
delivery,  no  title  passes  to  any  particular 
iron  until  it  has  been  selected  and  appro- 
priated for  delivery  to  the  purchaser,  where 
the  output  of  iron  by  the  vendor  is  sim- 
ply piled  in  different  heaps  upon  his  own 
premises,  according  to  grade,  and  in  masses. 
First  Nat.  Bank  v.  Crowley,  24  Mich.  492. 

Upon  a  contract  for  the  sale  of  ore,  there 
is  a  sufficient  delivery  to  pass  the  title 
to  the  purchaser,  where  he  has  paid  the  con- 
tract price,  when  the  ore  is  piled  at  the 
place  contracted  for  it  to  be  delivered,  and 
given  to  the  custody  of  the  purchaser,  so 
that  nothing  remains  to  be  done  but  for 
him  to  take  from  the  mass  a  sufficient  quan- 
tity to  satisfy  his  contract  of  purchase. 
Iron  Cliffs  Co.  v.  Buhl,  42  Mich.  86,  3  N 
W.  269.  ^ 

26  L.R.A.(N.S.) 


A  general  sale  by  a  mine  owner  of  a 
stated  number  of  tons  of  ore,  to  be  de- 
livered in  the  future,  without  setting  aside 
any  particular  ore  to  fulfil  the  contract, 
passes  no  title  to  the  purchaser.  Ran- 
dolph Iron  Co.  V.  Elliott,  34  N.  J.  L.  184. 

Upon  a  contract  of  purchase  and  sale  of 
all  the  ore  taken  out  oi  a  certain  mine  dur- 
ing a  stated  period,  to  be  loaded  on  vessels 
furnished  by  the  buyers,  and  shipped  to 
them  over  sea,  and  to  be  paid  for  by  drafts 
drawn  against  the  bills  of  lading,  the  cir- 
cumstances that  the  purchasers  have  paid 
more  money  to  the  vendor  than  they  have 
received  ore  for,  and  are  entitled  free  to  a 
full  cargo  by  another  ship,  do  not  pass  title 
and  property  to  them  iif  a  cargo  of  ore 
shipped  on  a  vessel  sent  by  them  to  receive 
it,  where  the  vendor  expressly  notified  them 
that  he  would  not  ship  ore  by  such  vessel 
on  their  account,  and  where  he  did  ship  to 
another  party,  on  his  own  account,  under  a 
bill  of  lading  to  a  fictitious  person,  in- 
dorsed by  him  over  to  such  third  party, — 
at  least,  as  between  the  latter  and  the 
original  buyers.  Gabarron  y.  Kreeft,  L.  R. 
10  Exch.  274. 

In  Swift's  Iron  ft  Steel  Works  v.  Dewey, 
37  Ohio  St.  242,  defendants  had  a  contract 
for  a  large  quantity  of  iron  ore  belonging 
to  a  mining  corporation,  td  be  taken  from 
a  larger  quantity  lying  on  a  river  bank. 
They  sold  a  part  of  this  ore  to  the  plain- 
tiff, and  gave  an  order  for  the  purchase  on 
the  mining  company,  which  was  presented 
and  accepted.  By  the  terms  of  the  sale  and 
the  usage  of  the  business,  the  buyer  was 
bound  to  remove  the  ore  by  boats  during 
the  year,  or  the  order  would  be  canceled. 
Owing  to  divers  obstructive  causes,  the 
ore  was  not  taken  away  within  the  year,  al- 
though the  quantity  bought  was  all  there 
in  mass,  with  a  larger  quantity  of  the  same 
kind,  and  in  deliverable  state.  The  court 
held  the  sale  was  executed,  and  passed  title 
to  the  steel  works,  without  any  separation 
from  the  larger  mass. 

This  decision  was  cited  and  approved  in 
Newhall  v.  Langdon,  39  Ohio  St.  87,  48  Am. 
Rep.  426,  and  there  esteemed  decisive  of  the 
issue. 

A  sale  of  a  quantity  of  fire  clay  at  a 
stated  price  the  ton,  to  be  carted  away  by 
the  buyer  at  his  own  expense,  and  weighed 
by  him  on  the  scales  of  a  third  person, 
passes  title  at  once  before  the  weighing  is 
done.  Turley  v.  Bates,  2  Hurlst.  ft  C. 
200. 

19.  diattela. 

A  sale  of  510  car  wheels  out  of  a  lot 
1,100  in  number,  all  in  one  common  mass, 
without  any  separation,  designation,  or 
identification  of  the  particular  wheels  sold, 
is  executory  merely,  and  passes  no  prop- 
erty to  the  purchaser  as  against  an  at- 
taching creditor  of  the  seller.  Commercial 
Nat.  Bank  v.  Gillette,  90  Ind.  268,  46  Am. 
Rep.  222. 

A  chattel  mortgage  made  by  a  wa;?on 
I  manufacturer  upon  "ten  new  buggies''  when 
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fae  has  more  on  hand,  without  delivering 
any  to  the  mortgagee,  or  in  any  way  dis- 
tinguishing the  ten  from  the  rest,  or  setting 
them  aside  by  themselves,  is  wholly  inef- 
fectual to  pledge,  or  to  give  the  mortgagee 
any  right  to  the  possession  of,  any  par- 
ticular vehicles.    Blakely  v.  Patrick,  67  N. 

C.  40,  12  Am.  Rep.  600. 

A  general  order  given  to  a  manufacturer 
of  machinery  by  one  proposing  to  purchase 
a  machine  of  a  particular  kind  at  price 
named  by  the  maker,  although  accepted  by 
the  manufacturer,  remains  a  mere  execu- 
tory contract  sale  until  a  particular  ma- 
chine has  been  selected  and  unconditionally 
appropriated  and  set  apart  for  delivery  to 
the  purchaser,  in  fulfilment  of  the  order. 
Jones  V.  Brewer,  79  Ala.  645. 

In  an  action  to  recover  the  purchase 
price  of  a  patented  reaping  machine,  or- 
dered by  its  special  name  and  description, 
and  delivered  at  the  (tlace  designated  by 
the  buyer,  but  along  with  a  number  of  oth- 
ers, all  exactly  alike,  intended  for  other 
purchasers,  an  instruction  to  the  jury  that 
although  the  defendant  had  been  offered  a 
free  choice  of  any  machine  he  might  select, 
there  could  be  no  recovery,  because  no  one 
particular  reaper  had  been  specially  set 
apart  for  the  defendant,  and  marked  with 
his  name,  was  held  erroneous  in  Ganson  v. 
Madigan,  9  Wis.  146,  and  to  require  a  re- 
versal of  the  judgment. 

This  strictness  of  proof  might  be  re- 
quired, said  the  court,  if  the  case  turned 
upon  the  point  whether  title  to  any  specific 
reaper  actually  passed  to  the  defendant. 
If  one  of  them  had  been  levied  on  as  his, 
or  if  they  had  been  destroyed,  and  the  ques- 
tion was  who  was  to  bear  the  loss,  it  might 
be  material  to  inquire  whether  any  one  had 
been  actually  set  apart  and  designated  as 
the  machine  of  the  defendant,  so  as  to  pass 
the  title.  But  here  the  question  is  different. 
It  is  whether  the  plaintiff  complied  with 
the  order  of  the  defendant,  and  delivered  to 

D.  ft  Co.,  for  him,  a  reaper  of  the  kind 
specified  before  the  1st  of  July.  Not  wheth- 
er the  title  to  any  particular  reaper  actual- 
ly passed,  but  whether  one  was  furnished 
for  the  defendant,  according  to  the  order, 
so  that  the  title  would  have  passed  if  he 
had  not  refused  to  take  one.  And  we  think 
that  on  this  question  the  instruction  of  the 
court  was  erroneous. 

The  plaintiff  recovered  upon  the  second 
trial,  but  the  judgment  was  reversed  on  the 
defendant's  appeal  for  errors  in  rejecting 
testimony  and  instructing  the  jury.  The 
court,  however,  was  at  pains  in  its  opinion 
to  point  out  that  the  case  had  been  tried 
npon  the  wrong  theory,  viz.:  of  recovering 
the  purchase  price  for  goods  sold  and  de- 
livered, whereas  it  should  have  been  to  re- 
cover damages  for  the  buyer's  breach  of 
the  contract  of  purchase.  In  the  former 
aspect,  it  would  be  necessary  for  the  plain- 
tiff to  show  that  he  had  set  apart  and  desig- 
nated a  particular  machine  for  the  defend- 
antr  A^<}  that  the  title  to  that  one  machine 
had  passed  to  and  vested  in  him;  but  it  was 
not  necessary  to  go  so  far  in  order  to  re- 
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cover   damages   for  the  buyer's   refusal   to 
take  a  machine  at  all.     13  Wis.  68. 

The  plaintiff  was  defeated  on  the  third 
trial,  on  the  ground  that  the  reaper  did 
not  answer  the  warranty  with  wnich  it 
was  sold,  and  there  was  no  such  delivery 
of  it  as  to  pass  title  and  afford  an  action  for 
the  price.    15  Wis.  144,  82  Am.  Dec.  659. 

20.  Live  Steele. 

Upon  a  sale  of  chattels,  although  they 
are  specifically  identified,  the  title  does  not 
pass  ordinarily  so  long  as  anything  re- 
mains to  be  aone  for  the  purpose  of  as- 
certaining the  price,  as  by  weighing  live 
stock  at  a  future  date  and  feeding  it  in  the 
meantime,  unless  a  contrary  intention  is 
entertained  and  expressed  by  the  parties  to 
the  sale.  Restad  v.  Engemoen,  65  Minn. 
148,  67  N.  W.  1146. 

Upon  a  sale  of  a  definite  number  of 
animals  out  of  a  herd  of  cattle,  drove  of 
hogs,  or  flock  of  sheep,  in  order  that  the 
title  to  the  stock  sold  may  pass  to  the  pur- 
chaser, the  beasts  must  be  separated  from 
their  kind,  so  as  to  be  capable  of  identifica- 
tion as  the  subject  of  the  sale.  Stafford  v. 
Anders,  8  Fla.  34. 

Upon  a  sale  of  cattle  roaming  at  large 
upon  a  range,  a  rounding  up  of  the  animals 
and  marking  them  with  the  brand  of  the 
purchaser  constitutes  a  good  delivery,  not- 
withstanding thev  are  thereafter  allowed  to 
pasture  upon  their  accustomed  range.  Wal- 
den  V.  Murdock,  23  Cal.  540,  83  Am.  Dec. 
135. 

Upon  a  sale  of  500  head  of  cattle  consti- 
tuting only  a  part  of  a  herd  running  at 
large  upon  the  vendor's  range,  no  title 
passes  to  the  vendee  until  that  numher  of 
animals  is  selected  and  marked,  or  other- 
wise identified  and  separated  from  the  en- 
tire herd.  McLaughlin  v.  Piatti,  27  Cal. 
451. 

It  is  a  good  constructive  delivery  of  cattle 
sold  to  answer  the  requirements  of  the  stat- 
ute of  frauds  if  the  owner  of  the  beasts 
takes  the  purchaser  to.  the  range  or  pas- 
ture where  they  are  running,  and  points  out 
the  animals  as  the  subject  of  the  sale,  and 
tells  the  buyer  they  are  his.  Brown  v. 
Wade,  42  Iowa,  647. 

Upon  a  sale  or  mortgage  of  a  definite 
number  of  heads  of  cattle  belonging  to  a 
herd  composed  of  a  larger  number,  in  order 
to  pass  the  title  there  must  be  some  separa- 
tion or  identification  of  the  particular 
animals  embraced  in  the  transaction.  Mar- 
tin Bros.  V.  Lesan,  129  Iowa,  573,  105  N. 
W.  996. 

Upon  a  sale  of  a  number  of  head  of  cattle, 
made  orally,  by  the  terms  of  which  the 
seller  was,  at  a  certain  time,  to  drive  the 
animals  to  a  named  railroad  station,  and 
there  turn  the  possession  of  the  beasts  over 
to  the  buyer  unless  he  came  for  them  sooner, 
there  is  no  such  delivery  to  and  acceptance 
by  the  purchaser  as  is  necessary  to  satisfy 
the  requirements  of  the  statute  of  frauds 
when  the  seller  drives  the  cattle  to  the 
railroad   station  and  herds  them   in  stock 
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pens,  but  keeps  possession  because  neither 
the  buyer  nor  any  agent  of  his  is  on  hand 
to  receive  the  animals.  Harvey  v.  St.  Louis 
Butchers'  Joint  Stock  &  Benev.  Asso.  30 
Mo.  21L 

Upon  a  sale  of  live  cattle  by  weight,  to  bo 
ascertained  by  weighing  on  specified  scales 
at  a  particular  place,  part  of  the  purchase 
price  being  paid,  no  title  passes  until  the 
weight  of  the  animals  is  ascertained  by  the 
scales  and  at  the  place  named  in  the  con- 
tract. In  such  a  case,  the  buyer  cannot 
maintain  replevin  upon  the  refusal  of  the 
vendor  to  weigh  the  cattle  elsewhere,  when 
the  scales  selected  are  found  out  of  order. 
Nesbit  V.  Burry,  26  Pa.  208. 

A  contract  by  which  a  cattle  owner 
binds  himself  to  pay,  on  or  before  a  named 
date,  a  stated  sum  of  money  to  another  per- 
son in  stock  cattle,  to  be  hunted,  marked, 
and  branded  by  the  latter  at  his  own  ex- 
pense, passes  no  property  in  prcBsenti  to 
any  animals;  at  least,  before  they  have  been 
captured,  marked,  and  branded  as  contemp- 
lated.   Atterbury  v.  Biggerstaff,  36  Tex.  177. 

A  sale  of  cattle  is  complete  when  the  par- 
ticular animals  are  identified  and  described 
by  their  brands,  and  a  bill  of  sale  is  made 
of  them,  and  part  of  the  purchase  money 
is  paid,  although  the  beasts  are  to  be  de- 
livered afterwards.  Robertson  v.  Hunt,  77 
Tex.  321,  14  S.  W.  68. 

A  nominal  sale  of  an  entire  herd  of  cat- 
tle by  a  debtor  to  his  creditor,  to  secure 
the  payment  of  the  debt,  with  a  stipulation 
for  a  reconveyance  when  the  debt  is  dis- 
charged, where  the  debtor  remains  in  pos- 
session and  undertakes  to  select,  and  from 
time  to  time  deliver  animals  until  their 
value  extinguishes  the  debt,  passes  no  title. 
Dallas  Nat.  Bank  v.  Davis,  78  Tex.  362,  14 
S,  W.  706. 

Title  to  oxen  does  not  pass  to  the  buyer, 
and,  they  cannot  be  subjected  to  the  pay- 
ment of  the  buyer's  debts,  by  a  sale  and  de- 
livery under  an  agreement  that  the  pur- 
chaser is  to  slaughter  the  beasts  and  pay  a 
stated  price  per  hundredweight  aft^r  the 
weight  of  the  quarters,  dressed,  has  been 
ascertained.     Ward  v.  Shaw,  7  Wend.  404. 

Upon  an  agreement  for  the  sale  of  a 
cow  at  a  stated  price  per  pound  live  weight, 
the  sale  is  complete  and  executed  when  the 
animal  has  been  selected  from  the  herd  in 
the  pasture,  and  is  to  be  paid  for  when 
taken  away,  and  the  purchaser's  agent  at- 
taches ropes  to  her,  and,  upon  her  breaking 
loose,  pursues  and  ties  her  to  a  tree  in  a 
neighboring  field,  intending  to  return  and 
slaughter  the  animal,  and  pay,  with  the  con- 
sent of  the  vendor,  the  price  for  the  dressed 
meat.    Riley  v.  DuBois,  14  111.  App.  236. 

Upon  a  sale  of  twenty  horses,  made  in 
good  faith,  where  the  purchase  price  is  paid, 
if  the  animals  sold  constitute  a  part  of  a 
number  of  horses  running  at  large  on  a 
range,  and  bearing  a  particular  brand  upon 
a  particular  part  of  their  bodies,  there  is  a 
Bufficieut  delivery  to  pass  the  title  when  the 
entire  band  has  been  rounded  up,  driven  into 
a  corral,  and  the  twenty  animals  sold  have 
been  selected  and  branded  anew,  notwith- 
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standing  they  are  turned  back  upon  the 
range.  Dodge  v.  Jones,  7  Mont.  121,  14 
Pac.  707. 

An  action  for  the  purchase  price  of  forty- 
three  horses,  sold  at  a  stated  price  the 
head,  by  an  oral  contract,  pursuant  tor 
which  the  buyer  and  seller  together  visited 
the  latter's  ranch,  saw  there  the  horses,  and 
the  buyer  thereupon  rejected  as  unsuitable 
certain  animals  which  were  marked  and 
separated  from  the  rest,  and  then  gave  the 
vendor  money  to  buy  oats  and  rope  to  make 
halters,  but  did  not  take  away  any  of  the 
beasts,  was  held  not  maintainable  in  the 
Northwest  Territories  of  Canada,  because, 
while  there  may  have  been  a  sufficient  ac- 
ceptance of  the  horses,  there  was  no  such 
actual  receipt  of  them  by  the  buyer  as 
was  necessary  under  the  local  "sales  of 
goods  ordinance"  (§6)  to  establish  a  bind- 
ing contract.  Livingstone  v.  Colpitts,  4  N. 
W.  Terr.  441. 

Upon  a  sale  of  lambs,  only  a  part  of  a 
larger  flock,  the  title  and  ownership  pass  to 
the  buyer  when  the  particular  animals  pur- 
chased are  selected,  paid  for,  and  branded 
with  the  purchaser's  brand.  Cady  v.  Zim- 
merman, 20  Mont.  226,  60  Pac.  663. 

Upon  a  purchase  of  fifteen  of  the  best 
sheep  of  the  seller's  flock,  no  title  passes 
until  the  animals  sold  have  been  separated 
from  the  flock,  or  have  been  selected  or 
designated  by  marks,  or  in  some  way  spe- 
cifically identified.  Warren  v.  Buckminster, 
24  N.  H.  336. 

Upoi)  a  purchase  of  twenty-five  sheep  out 
of  a  fiock,  for  a  stated  price,  the  selection 
by  the  buyer  of  the  animals  bought,  assisted 
by  the  seller's  servants,  and  their  separa- 
tion by  themselves  in  another  inclosure 
from  the  rest  of  the  fiock,  marking  each 
sheep  with  the  buyer's  mark,  constitutes  a 
good  and  sufficient  delivery  to  complete  the 
sale  and  transfer  ownership  to  the  pur- 
chaser; and  this  result  is  not  affected  by  the 
after-agreement  of  the  parties,  to  allow  the 
selected  and  marked  sheep  to  return  for  a 
few  days  to  graze  with  the  rest  of  the  fiock, 
because  the  pasturage  was  better  and  the 
fences  sounder  than  those  of  the  separate 
field  to  which  they  at  first  had  been  turned 
out    Rappleye  v.  Adee,  66  Barb.  589. 

If  a  flock  of  sheep  is  sold  at  so  much 
a  head,  to  be  counted  later,  so  as  to  deter- 
mine the  entire  price  of  the  whole,  the  sale 
is  valid  and  complete;  but  if  a  given  num- 
ber out  of  the  whole  are  sold,  no  title  is 
acquired  by  the  purchaser  until  they  are 
separated  and  their  identity  thus  ascer- 
tained and  determined.  Crofoot  v.  Bennett, 
2  N.  Y.  258. 

The  buyer  at  a  stated  price  the  head  of 
an  uncounted  flock  of  sheep,  less  three 
particular  animals,  specifically  identified, 
who  pays  a  part  of  the  purchase  money,  and 
stipulates  to  pay  the  rest  and  take  away 
the  animals  on  a  named  future  day,  the 
seller  agreeing  to  pasture  them  free  in  the 
interim,  becomes  inunediately  the  owner  of 
the  beasts  and  their  fieeces,  and  the  sale  is 
an  executed  one,  so  that,  if  the  seller  after- 
wards shears  the  sheep  and  takes  .the  wool» 
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he  must  account  for  its  value  to  the  pur- 
duLser.    Groat  v.  Gile,  61  N.  Y.  431. 

A  sale  of  a  part  of  a  flock  of  sheep  with- 
out delivering,  selecting,  marking,  or  in 
soj  way  identifying  the  particular  animals 
sold  from  the  rest  of  the  flock,  is  purely 
executory,  and  passes  no  title  to  the  pur- 
chsfler.  Robbins  v.  Chipman,  1  Utah,  335, 
rehearing  denied  in  2  Utah,  347. 

Upon  a  sale  of  a  certain  number  of  hogs, 
specified  to  be  com  fed,  to  be  delivered  at  a 
future  day,  and  paid  for  on  delivery  accord- 
ing to  the  weight  of  the  animals,  where  the 
seller  is  the  owner  of  a  larger  number  of 
swine,  and  there  is  no  segregation  of  the 
number  sold  from  the  rest  of  the  herd  for 
identification  of  the  particular  animals,  the 
sale  is  executory,  and  the  title  does  not 
pass.    Lester  t.  East,  49  Ind.  588. 

A  contract  for  the  sale  of  hogs  to  be  de- 
livered at  a  future  date  and  paid  for  ac- 
cording to  their  weight  at  the  time  of  de- 
livenr,  the  animals  to  be  retained  and  fat- 
tened by  the  seller  in  the  meantime,  is  an 
executory  contract,  and  the  title  does  not 
pass  to  the  purchaser  until  the  hogs  are 
fattened,  weighed,  and  accepted  by  him,  and 
the  price  fixed.  Branigan  v.  Hendrickson, 
17  Ind.  App.  198,  46  N.  £.  560: 

Upon  a  sale  of  a  certain  number  pf  hogs 
out  of  a  larger  drove,  when  the  purchase 
price  is  aigreed  upon,  and  the  purchaser 
selects  the  particular  animals  bought,  and 
these  differ  in  age  and  condition  from  the 
rest  of  the  drove,  the  contract  is  complete, 
and  the  ownership  passes  unless  the  par- 
ties intend  the  contrary.  O'Farrel  v.  Mc- 
Clure  <Kan.  App.)  47  Pac.  160. 

There  is  a  sufficient  delivery  to  transfer 
title  as  against  a  subsequent  levy  upon  exe- 
cution when  a  farm  laborer  agrees  with  his 
employer  to  take,  in  payment  for  his  serv- 
ices, a  number  of  hogs,  when  the  specific 
animals  are  pointed  out,  although  they  are 
left  to  pasture  and  feed  with  the  rest  of 
the  employer's  stock  until  there  shall  be  an 
opportunity  to  sell  them.  Webster  v.  An- 
derson, 42  Mich.  554,  36  Am.  Rep.  452,  4 
X.  W.  288. 

Upcm  a  contract  by  the  owner  of  a  flock 
of  turkeys  to  sell  and  deliver  a  certain  num- 
ber of  the  fowls,  which  he  is  to  select  and 
coop  ready  for  delivery,  from  the  birds 
running  at  large  with  a  flock  belonging  to 
his  neighbor  in  a  field,  the  sale  is  executory 
and  the  title  does  not  pass  without  a 
selection  and  appropriation  of  the  particu- 
lar fowls  sold,  notwithstanding  the  servant 
of  the  buyer,  in  the  absence  of  the  seller, 
sent  to  receive  the  turkeys,  shoots  and  car- 
ries away  the  requisite  number  of  the  birds, 
but  a  part  of  which  belong  to  the  adjoin- 
ing proprietor.  Condee  v.  Cripps,  12  111. 
App.  81. 

XVI.  Property  in  the  Iceeplng  of  third 

persons. 

Upon  a  sale  of  merchandise  paid  for  be- 
fore it  is  ready  for  delivery,  the  title  passes 
to  the  purchaser  when  the  merchandise  is 
boxed,  marked  with  the  iatter's  name,  and 
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sent  by  the  vendor  to  a  warehouse,  to  be 
stored  for  the  buyer's  account.  Hunter  v. 
Wright,  12  Allen,  548. 

Grain  stored  in  an  elevator  is  held  by  the 
proprietors  of  the  elevator  as  agents  for  the 
owners.     Warren  v.  Milliken,  57  Me.  97. 

The  sale  of  a  part  of  a  mass  of  grain  con- 
tained in  an  elevator,  in  the  custody  of  its 
appropriator  as  bailee  or  agent  for  the  own- 
er, is  unlike  a  sale  of  a  part  of  a  mass  of 
merchantable  commodities  in  possession  of 
the  seller  himself,  in  that^  by  virtue  of  the 
sale  of  the  grain,  the  custodian  becomes  at 
once  bailee  or  agent  of  the  purchaser  of  the 
quantity  sold.  Gushing  ▼.  Breed,  14  Allen, 
376,  92  Am.  Dec  777. 

The  action  of  a  warehouseman  having  the 
custody  of  a  large  number  of  sacks  of  flour, 
belonging  to  a  mortgagor,  in  setting  aside 
and  marking  part  of  them  with  the  name  of 
the  mortgagee,  is  a  sufficient  segregation  to 
constitute  a  valid  constructive  delivery. 
Squires  v.  Payne,  6  Cal.  654. 

When  a  Quantity  of  bagging  in  a  ware- 
house is  sold,  paid  for,  set  apart  to  the 
purchaser,  and  marked  with  his  name,  the 
transfer  of  ownership  is  complete,  and  the 
purchaser  is  entitled  to  immediate  posses- 
sion.   Dowell  V.  Taylor,  2  Mo.  App.  329. 

A  sale  of  a  certain  definite  number  of 
sheep  out  of  a  larger  flock  pastured  upon 
the  land  of  a  third  person,  and  the  payment 
of  the  price,  the  animals  sold  to  be  selected 
hj  their  custodian,  followed  by  their  selec- 
tion and  marking  with  the  buyer's  initials, 
constitutes  an  executed  contract,  a  good  de- 
livery of  its  subject,  and  passes  the  title, 
although  the  sheep  are  allowed  to  remain 
where  they  were  before  the  sale.  Barney 
V.  Brown,  2  Vt.  374,  19  Am.  Dec.  720. 

Upon  an  auction  sale  of  turpentine  in 
casks  at  a  stated  price  the  hundredweight, 
each  cask,  save  two,  to  be  accepted  at  a 
certain  marked  weight,  but  to  be  filled  from 
the  excepted  two  before  delivery,  part  of  the 
price  being  paid  on  account,  the  title  passes 
to  the  buyer  to  all  the  full  casks  as  soon  as 
the  warehouseman  has,  by  his  direction, 
filled  the  casks,  although  the  bungs  are  left 
out  to  enable  an  exciseman  to  do  the  gaug- 
ing, bt^t  the  property  in  the  other  two  casks 
does  not  pass.  Rugg  v.  Minett,  11  East, 
210,  23  Eng.  Rul.  Cas.  295. 

The  issuing  or  transferring  of  a  ware- 
house receipt  is  now  a  common  and  well- 
recognized  method  of  delivering  property  in 
storage.  Shepard  v.  King,  90  Ga.  81,  23 
S.  E.  113. 

The  delivery  of  warehouse  receipts  for 
property  in  storage  is  a  good  symbolical  or 
constructive  delivery  upon  a  sale  or  pledge 
of  the  property  for  which  they  stand.  Gib- 
son V.  Stevens,  8  How.  384,  12  L.  ed.  1123; 
Newcomb  v.  Cabell,  10  Bush,  460;  Farnum 
V.  Pitcher,  151  Mass.  470.  24  N.  E.  590; 
National  Exch.  Bank  v.  Wilder,  34  Minn. 
149,  24  N.  W.  699;  Collins  v.  Wayne  Lum- 
ber Co.  128  Mo.  451,  31  S.  W.  24;  Hoyt  v. 
Hartford  F.  Ins.  Co.  26  Hun,  416. 

If  no  place  is  fixed  upon  for  the  deliv- 
ery of  ponderous  and  bulky  articles  sold,  as, 
for  example,  5,000  bushels  of  grain,  an  of- 
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fer  to  deliver  it  by  transferring  warehouse 
receipts  is  a  sufficient  performance  of  the 
contract  of  sale,  if  not  specifically  objected 
to  upon  that  ground.  McPherson  v.  Gale, 
40  111.  368. 

By  a  custom  now  well  established,  at 
least,  in  the  state  of  Illinois,  a  delivery  or 
transfer  of  a  warehouse  receipt  upon  a  sale 
of  personal  property,  particularly  if  of  a 
bulky  and  ponderous  nature,  is  equivalent 
to  a  constructive  delivery  of  the  property  it- 
self, even  with  respect  of  subsequent  pur- 
chasers without  notice,  and  creditors  of  the 
vendor.     Broadwell  v.  Howard,  77  111.  305. 

The  transfer  from  one  person  to  another 
of  a  warehouse  receipt  for  grain  in  a  ware- 
house amounts  to  a  transfer  of  the  grain 
mentioned,  whether  it  is  separated  and  set 
apart  by  itself,  or  mixed  with  other  grain 
in  the  warehouse,  provided  there  is  enough 
grain  in  the  mass  in  store  to  answer  all 
the  outstanding  warehouse  receipts,  so  that 
the  transferee  may,  at  any  time,  take  out 
his  share  from  the  bulk,  or  claim  it  when 
all  other  receipt  holders  have  taken  away 
their  respective  shares.  Brooke  v.  Scoggins, 
Fed.  Cas.  No.  1,936, 

The  issue  of  a  warehouse  receipt  for  corn 
which  is  actually  stored  with  the  ware- 
houseman is  in  efTect  a  transfer  of  the  prop- 
erty mentioned  in  it  to  the  person  to  whom 
the  receipt  is  delivered,  although  the  corn 
is  not  separated  from  other  corn  of  the  same 
kind  then  in  the  warehouse,  or  afterwards 
deposited  there  and  disposed  of  by  the  ware- 
houseman. Hoyt  V.  Hartford  F.  Ins.  Co. 
supra. 

By  virtue  of  a  California  statute  (Civil 
Code,  §  1140),  a  sale  by  sample  of  a  definite 
number  of  sacks  of  wheat  at  a  stated  rate 
the  cental,  evidenced  by  the  execution  and 
delivery  of  a  bill  of  sale  and  representative 
warehouse  receipts,  and  accompanied  by  a 
substantial  payment  on  account  of  the  pur- 
chase price,  transfers  ownership  and  title 
from  seller  to  buyer  without  a  separation 
and  identification  of  the  wheat  sold  from 
the  mass  of  which  it  is  a  part.  Greenbaum 
V.  Martinez,  86  Cal.  459,  25  Pac.  12. 

The  purchaser  of  2,000  bushels  of  wheat, 
represented  by  a  warehouse  receipt,  and  con- 
tained in  two  specified  bins  in  a  particular 
part  of  the  warehouse,  but  as  a  part  of  a 
mass  of  the  same  kind  and  quality  of  grain, 
3,000  bushels  in  all,  acquires  by  the  transfer 
to  him  of  the  warehouse  receipt,  and  its 
ratification  by  the  warehouseman,  such  a 
title  to  and  right  of  property  in  the  2,000 
bushels  as  will  entitle  him  to  maintain 
trover  against  a  .third  person  who  seizes 
and  converts  the  same  under  color  of  previ- 
ous receipts  for  grain  deposited  by  the 
vendor  in  the  same  warehouse,  and  indorsed 
as  collateral  security  for  advances  made  on 
the  credit  of  them.  Coffey  v.  Quebec  Bank, 
20  U.  C.  C.  P.  110. 

Although  a  bill  of  lading  is  not,  in  the 
strict  sense  of  the  term,  negotiable  by  the 
law  merchant,  yet,  for  a  number  of  years, 
its  possession  by  the  shipper  has  been  re- 
garded as  prima  facie  evidence  of  owner- 
ship of  the  property  shipped,  and  its  deliv- ' 
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ery  upon  advances  made  as  a  symbolical  de- 
livery of  such  property.-  Prendergast  v. 
Williamson,  6  Tex.  Civ.  App.  726,  26  S.  W. 
421. 

It  is  not  necessary  to  the  transfer  of  com 
sold  that  it  be  delivered  to  the  buyer  in 
specie,  or  even  separated  from  a  mass  of 
which  it  forms  a  part  in  a  grain  elevator. 
It  is  constructively  and  effectively  delivered 
when  the  buyer  is  furnished  with  the  proper 
orders  and  receipts  entitling  him  to  go  to 
the  elevator  and  have  the  corn  he  bought 
either  separated  from  the  mass  or  treated 
as  his  exclusive  property,  to  be  held  for  his 
benefit  and  account,  and  subject  to  his  or- 
der. Farnum  v.  Pitcher,  151  Mass.  470,  24 
N.  E.  590. 

A  delivery  to  and  acceptance  by  the  buyer 
of  an  order  upon  a  warehouseman  for  a  defi- 
nite number  of  casks  of  fruit  purchased  by 
him,  and  constituting  all  the  vendor  owns  in 
the  warehouse,  and  which  stand  apart  by 
themselves,  is  an  effective  symbolical  deliv- 
ery.   Hankins  v.  Baker,  46  N.  Y.  666. 

The  title  to  a  definite  quantity  of  a 
cargo  of  grain  stored  in  an  elevator  passes 
upon  a  sale  from  vendor  to  vendee,  upon 
payment  of  the  agreed  price,  and  the  deliv- 
ery of  a  receipted  bill  of  sale,  followed  by 
the  delivery  of  an  order  for  the  grain  pur- 
chased, drawn  upon  the  custodian  of  the 
elevator  by  the  person  on  whose  account  the 
cargo  was  stored,  and  who  was  superintend- 
ent of  the  elevator,  without  an  actual  sepa- 
ration from  the  mass.  Russell  v.  Carring- 
ton,  42  N.  Y.  118,  1  Am.  Rep.  498. 

Upon  a  sale  of  a  quantity  of  grain  out  of 
a  larger  quantity  stored  in  a  warehouse, 
where  there  is  no  separation  of  the  part 
sold  from  the  mass,  something  more  than 
an  order  by  the  seller,  delivered  to  the  pur- 
chaser, is  required  to  vest  the  property 
bought  in  the  buyer;  until,  at  least,  the 
warehouseman  having  custody  of  the  mass 
is  notified  of  the  sale,  and  both  parties  have 
assented  to  a  change  in  his  relation,  so  that 
he  becomes  a  bailee  for  the  purchaser,'  the 
relation  of  tenants  in  common  is  not  creat- 
ed, and  the  transfer  of  the  title  is  incom- 
plete.   Keeler  v.  Goodwin,  111  Mass.  490. 

One  who  purchases  a  certain  quantity  of 
iron  out  of  a  bulk  much  larger,  and  receives 
from  the  vendor  an  order  upon  the  custo- 
dian of  the  mass,  entitling  him  to  take  his 
purchase,  but  fails  to  present  the  order  and 
have  what  he  bought  severed  from  the  bulk, 
acquires  no  title  that  will  sustain  an  action 
of  trover  by  him  against  a  later  purchaser 
of  the  entire  mass.  Pennsylvania  R.  Co.  v. 
Hughes,  39  Pa,  521. 

When  a  seller  of  property  consisting  of  a 
number  of  articles  of  the  same  kind,  qual- 
ity, and  value  as  those  which  compose  the 
entire  mass  or  bulk  of  which  they  are  a 
part,  receives  from  the  purchaser  payment, 
and  delivers  the  entire  quantity  included  in 
the  part  purchased  to  a  third  person,  with 
notice  of  such  purchase,  the  sale  is  com- 
plete and  executed,  and  the  title  and  owner- 
ship pass  to  the  purchaser,  so  that  he  may 
recover  the  possession  of  the  property,  or 
damages  for  its  conversion,  from  the  third 
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person,  Tirho  has  received  it  with  the  entire 
lot  Kingman  v.  Holmquist,  36  Kan.  735, 
59  Am.  Rep.  604,  14  Pac.  168. 

One  who  owns  a  number  of  bags  of  cofifee 
left  in  custody  of  another  person,  but  nei- 
ther distinguished  by  any  special  marks  nor 
separated  from  other  bags  of  coflee  belong- 
ing to  the  custodian  in  his  own  right,  may, 
upon  the  attachment  of  the  entire  quantity 
or  mass  of  coffee  in  the  possession  of  the 
custodian  by  a  creditor,  recover  in  replevin 
the  bags  belonging '  to  him.  Gardner  ▼. 
Dutch,  9  Mass.  427. 

A  purchaser  who  has  paid  the  purchase 
price  and  received  from  the  vendor  an  or- 
der upon  the  custodian,  which  the  latter  has 
accepted,  for  a  definite  number  of  heads  of 
cattle  which  constitute  a  portion  of  a  large 
herd  upon  a  particular  range,  may  maintain 
trover  against  a  subsequent  purchaser  of 
the  entire  herd,  who  had  knowledge  of  the 
previous  purchase,  and  had  recognized  the 
transfer  of  title,  notwithstanding  the  ani- 
mals had  not  been  separated,  marked,  or 
otherwise  identified  from  the  entire  herd. 
Watts  V.  Hendry,  13  Fla.  523. 

A  direction  by  the  vendee  of  goods  to  a 
third  person,  who  had  the  custody  thereof, 
to  deliver  them  to  the  purchaser,  and  the 
custodian's  agreement,  upon  notice  and  ap- 
plication of  the  purchaser,  to  retain  the 
subject  of  the  sale  for  the  purchaser,  and 
to  deliver  it  to  him,  or  upon  his  order,  is 
a  good  constructive  delivery.  Williams  v. 
Lerch,  56  Cal.  330. 

The  delivery  of  an  order  on  an  elevator 
company,  signed  by  one  who  owns  grain 
stored  in  such  elevator,  with  notice  to  the 
company  and  acceptance  by  it,  followed  by 
A  partial  delivery  of  the  grain  to  the  holder 
of  the  order,  transfers  the  title  and  prop- 
erty to  the  whole  of  such  grain.  Warren  v. 
Milliken,  57  Me.  97. 

Grain  in  storage  may  be  sold  in  parcels, 
and  the  title  thereto  will  pass  to  the  pur- 
chaser without  any  separation  of  the  quan- 
tity sold  from  the  rest  of  the  mass,  when 
the  storekeeper,  by  the  direction  of  both 
buyer  and  seller,  agrees  thereafter  to  hold 
the  quantity  sold  for  the  purchaser,  and 
deliver  it  to  him  or  upon  his  order  only, 
dishing  v.  Breed,  14  Allen,  376,  92  Am.  Dec. 

A  sale  by  the  owner  of  50  barrels  of  flour 
out  of  a  larger  number  intrusted  to  a  rail- 
road company  for  carriage  to  a  general  mar- 
ket, evidenced  by  an  order  for  the  delivery, 
drawn  by  the  owner  upon  the  railroad  com- 
pany, and  given  to  the  purchaser,  where  the 
purchaser  presents  the  order,  and  it  is  ac- 
cepted by  the  railroad  company,  which  is- 
sues a  check  or  receipt,  entitling  him  to  re- 
ceive and  carry  away  the  50  barrels  pur- 
chased by  him,  passes  the  title  to  that  num- 
ber of  barrels,  so  as  to  entitle  such  pur- 
chaser to  recover  the  value  thereof  from 
the  railroad  company,  or  any  number  of 
them  which  the  company  fails  to  deliver  to 
him.  Hall  v.  Boston  &  W.  R.  Corp.  14  Al- 
len, 439,  92  Am.  Dec.  783. 

There  is  a  sufficient  delivery  to  pass  the 
title  to  the  purchaser  as  against  the  levy  ' 
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of  an  execution  upon  the  general  stock  of 
the  seller  when  there  is  a  sale  of  a  quantity 
of  barrels  out  of  a  larger  stock  stored  in 
the  warehouse  of  an  independent  bailee,  who 
is  notified  of  the  sale  by  both  parties,  and, 
at  the  request  of  the  purchaser,  undertakes 
to  keep  the  barrels  sold  for  him  until  tliey 
are  called  for,  even  where  they  are  not  des- 
ignated and  marked  nor  separated  from  the 
rest  of  the  stock,  when  all  the  barrels  in 
the  mass  are  of  the  same  size  and  quality. 
Carpenter  v.  Graham,  42  Mich.  191,  3  N.  W. 
974. 

A  bill  of  sale  given  by  the  owner  of  a 
quantity  of  coal  lying  upon  a  wharf,  to- 
gether with  an  order  upon  the  custodian  to 
deliver  it  to  the  purchaser,  followed  by  the 
presentation  and  acceptance  of  the  order, 
and  a  formal  transfer  of  the  possession,  sub- 
ject to  a  lien  for  freight  and  wharfage, 
transfers  the  title  to  the  buyer,  although 
the  coal  was  sold  for  a  stated  price  the  ton, 
and  neither  weighed  nor  measured.  Bos- 
well  V.  Green,  25  N.  J.  L.  390. 

Upon  a  bargain  and  sale  of  a  definite  num- 
ber of  bushels  of  wheat,  a  portion  of  a 
larger  quantity  belonging  to  the  vendor  and 
stored  in  an  elevator  of  a  third  party,  and 
&  payment  of  the  purchase  price  in  part, 
without  any  actual  delivery  to  the  buyer 
of  any  part  of  the  grain,  nor  any  separa- 
tion of  the  part  purchased  from  the  mass  in 
store,  when  no  order  is  given  to  the  buyer 
upon  the  warehouseman,  and  he  has  no  no- 
tice of  the  sale,  while  the  vendor,  from  time 
to  time  after  the  sale,  sells  portions  of  the 
wheat,  and  delivers  it  to  others,  and  re- 
places the  same  in  store,  no  title  passes  and 
the  subject  of  the  sale  continues  at  the  ven- 
dor's risk.     Rodee  v.  Wade,  47  Barb.  53. 

The  intention  of  the  parties  to  pass  the 
property  from  seller  to  buy^r,  so  as  to  bring 
the  case  within  the  principle  of  Kimberlv  v. 
Patchin,  19  N.  Y.  330,  75  Am.  Dec.  334, 
was  asserted  on  the  part  of  the  vendor,  and 
with  equal  emphasis  denied  on  the  part  of 
the  vendee,  and  the  jury  took  the  vendee's 
side,  upon  the  conflict  of  testimony,  in  Ro- 
dee V.  Wade,  supra. 

Upon  a  purchase  of  a  quantity  of  sulphur 
"ex  steamer  when  ready  to  discharge,"  the 
giving  by  the  vendor  to  the  purchaser  of  a 
delivery  order  drawn  upon  the  master  of 
the  steamer,  its  presentation  by  a  lighter- 
man at  the  buyer's  instance,  the  acceptance 
of  the  order,  the  weighing  out  of  bulk  of 
the  sulphur,  and  the  transfer  of  it  to  the 
lighter,  complete  delivery,  execute  the  con- 
tract of  sale,  and  pass  the  title.  Mayer  v. 
Beggs,  9  Misc.  352,  29  N.  Y.  Supp.  702. 

The  rule  of  law  is  that  where  personal 
property  sold  is  in  storage,  out  of  the  vend- 
or's possession,  a  bill  of  sale  with  notice  to 
the  custodian  is  a  constructive  delivery. 
Records  v.  Philadelphia,  W.  &  B.  R.  Co.  9 
Phila.  55. 

The  giving  by  an  owner  of  grain  of  an 
order  upon  the  agent  of  a  carrier  having 
possession  of  it,  for  delivery  of  a  stated 
part  of  it  to  a  purchaser,  and  the  presenta- 
tion of  such  order  to,  and  its  acceptance  by, 
the  carrier's  agent,  by  the  buyer^  coupled 
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with  a  tender  to  the  seller  of  the  purchase 
money,  complete  the  sale  and  make  the  con- 
tract an  executed  one.  Sahlman  v.  Mills,  3 
Strobh.  L.  384,  61  Am.  Dec.  630. 

In  Swanwick  ▼.  Sothern,  9  Ad.  &  El. 
895,  there  was  a  sale  of  1,028  and  a  frac- 
tion of  bushels  of  oats,  all  there  were  in  a 
certain  bin  in  a  warehouse,  and  a  transfer 
to  the  buyer  of  a  deliyery  order  on  the 
warehouseman,  followed  by  his  acceptance 
of  it  and  a  change  of  account  accordingly 
upon  his  books;  and  the  court  held  the 
property  passed  to  the  buyer,  being  of  the 
opinion  that  the  identity  of  the  oats  and 
the  quantity  of  them  were  known,  and  that 
although  the  warehouseman  was  directed  in 
the  order  to  N^eigh  them  out  to  the  pur- 
chaser, that  operation  was  merely  for  the 
latter's  satisfaction,  and  not  at  all  essen- 
tial to  the  completion  of  the  sale,  a«  it 
would  have  been  had  there  been  a  larger 
amount  of  oats  in  the  bin,  or  if  the  bin 
had  not  been  specified,  and  there  were  more 
oats  in  the  warehouse. 

The  purchaser  of  a  quantity  of  flour,  part 
of  a  larger  quantity  belonging  to  the  seller, 
and  stored  in  a  warehouse,  acquires  no  such 
title  and  ownership  of  his  purchase  by  an 
order  upon  the  warehouseman  to  deliver  it 
to  him,  and  the  acceptance  of  such  order, 
and  transfer  of  the  property  on  the  ware- 
house books,  as  will  entitle  him,  when  no 
separation  of  bis  purchase  from  the  mass 
was  made,  to  recover  his  purchase  from  a 
sheriff  who  has  seized  the  entire  mass  on 
legal  process  against  the  seller.  Adams  v. 
Gorham,  6  Gal.  68. 

When  a  commodity  represented  by  a  ware- 
house receipt  is  a  part  of  a  larger  bulk  or 
mass  of  articles  of  the  same  description  or 
brand,  so  that  a  separation  is  necessary  in 
order  to  ascertain  and  identify  what  is  em- 
braced in  the  receipt,  no  title  passes  to  the 
holder  of  the  receipt  until  such  separation 
and  identification  have  been  made.  Fergu- 
son V.  Northern  Bank,  14  Bush,  555,  29  Am. 
Rep.  418. 

The  case  of  Ferguson  v.  Northern  Bank, 
supra,  was  followed  in  Mercer  Nat.  Bank 
V.  Hawkins,  104  Ky.  171,  47  S.  W.  717. 

No  title  passes  to  the  purchaser  of  a  defi- 
nite number  of  bushels  of  corn  at  a  stated 
price  the  bushel  out  of  a  larger  store  be- 
longing to  the  vendor  in  the  warehouse  of 
a  third  person,  paid  for  by  the  purchaser's 
bill  of  exchange,  and  accompanied  by  the 
giving  to  the  buyer  of  an  order  for  his  pur- 
chase, drawn  by  the  seller  on  the  ware- 
houseman, until  the  corn  sold  has  been  sepa- 
rated from  the  mass;  and  this  is  so,  wholly 
irrespective  of  the  intention  of  the  parties 
to  pass  the  title.  Waldo  v.  Belcher,  33  N. 
C.   (11  Ired.  L.)   609. 

Of  the  case  of  Waldo  v.  Belcher,  supra,  it 
was  said  by  the  court  in  Blakcly  v.  Patrick, 
67  N.  C.  40,  12  Am.  Rep.  600:  "It  was 
fully  argued  by  counsel  on  both  sides,  and 
after  due  consideration,  an  opinion  was  filed 
which  is  sustained  by  the  reason  of  the  thing 
and  by  the  authorities  cited.  We  do  not 
feel  called  on  to  review  it." 

The  drawing  by  the  owner  of  a  stock  of 
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timber  of  an  order  upon  a  pond  keeper  to 
deliver  -to  a  purchaser  500  tons  of  18-inch 
pine  timber,  and  the  acceptance  of  such 
order  by  the  pond  keeper,  and  the  credit- 
ing, of  the  buyer  with  the  timber  mentioned 
in  the  order  in  the  account,  do  not,  with- 
out a  separation  and  appropriation,  pa8s> 
the  property  in  any  specific  or  particular 
timber,  and  therefore  an  assignee  of  the 
buyer,  after  a  demand  and  refusal,  cannot 
maintain  trover.  Pollok  ▼.  Fisher,  6  N.  B, 
515. 

If  it  be  granted  that  the  delivery  or  trans- 
fer of  a  warehouse  receipt  may  stand  for 
the  goods  it  mentions,  although  they  are 
part  of  a  bulk  or  mass,  if  the  units  com- 
posing such  bulk  or  mass  are  all  alike  in 
size,  kind,  weight,  and  quality,  it  will  not 
and  cannot  so  operate  where  there  are  sub- 
stantial physical  difTerences  in  the  constitu- 
ent units,  unless  there  is  a  separation  of  the 
specific  property  represented  in  the  receipt 
from  the  whole  quantity  of  which  it  forms 
a  part.  Pierson  v.  Metropolitan  Bank,  lOG 
La.  298,  30  So.  885. 

Upon  a  sale  by  broker's  note  of  50  tons 
of  Greenland  oil,  payable  by  acceptance  fall- 
ing due  in  the  future,  and  a  delivery  by 
the  seller  of  an  order  on  a  wharfinger  foV 
that  number  of  tons  out  of  90  belonging  to 
the  vendor,  where,  by  the  custom  of  the 
trade,  the  casks  are  to  be  searched  by  the 
vendor's  cooper,  attended  by  the  broker  rep- 
resenting both  parties,  and  the  foot-dirt  and 
water  in  each  ascertained  and  allowed  for^ 
and  the  casks  filled  at  the  vendor's  expense 
before  actual  delivery,  the  title  does  not 
pass  until  the  custom  mentioned  has  been 
followed.     Wallace  v.  Breeds,  13  East,  522. 

Upon  an  oral  sale  of  4  pockets  of  hops,  2 
of  which  are  inspected,  approved,  subse- 
quently received  and  paid  for  by  the  buyer, 
and  the  other  2  of  which  are  lying  in  a  dis- 
tant warehouse,  for  the  seller's  account,  and 
are  sold  by  sample,  a  mere  direction  of  the 
vendor  to  the  warehouseman  to  mark  2  of 
his  pockets  as  sold,  awaiting  the  buyer's 
orders,  and  the  rendering  of  an  invoice,  do 
not,  without  more,  pass  title  to  the  hops  in 
the  warehouse  to  the  buyer,  so  as  to  enable 
the  seller  to  maintain  an  action  against  him 
for  the  price.  Jenner  v.  Smith,  L.  R.  4  G. 
P.  270. 

The  transaction  in  Elliott  v.  Heginbotham 
2  Gar.  &  K.  545,  was  a  sale  by  sample  of  2 
dozen  sacks  out  of  a  lot  over  200  of  flour 
of  a  named  brand,  lying  in  a  warehouse, 
coupled  with  an  order  on  the  warehouseman 
to  deliver,  and  a  transfer  accordingly  on 
his  books.  The  purchaser  paid  for  and  re- 
moved one  half  of  the  purchase,  but  refused 
to  take  the  rest,  because  it  did  not  corre- 
spond with  the  sample,  and  the  seller  brought 
an  action  for  goods  sold  and  delivered.  The 
court.  Baron  Rolfe,  said  the  single  question 
in  the  case  was  whether  the  goods  wercNSold 
and  delivered.  He  thought  they  were  not. 
Probably  it  was  a  bargain  and  sale,  but  that 
was  very  different,  and  the  vendor  was  non- 
suited. 

Upon  a  sale  of  personal  property  consist- 
ing of  parts  of  a  mass  or  bulk  in  storage 
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in  a  warehouse,  the  passing  of  title  to  the 
purchaser  may  be  entirely  consistent  with 
retention  by  the  seller  of  a  lien  for,  and  a 
right  to  withhold  a  delivery  of,  the  prop- 
erty sold  until  the  purchase  price  has  been 
paid.    Keeler  v.  Goodwin,  111  Mass.  490. 

If  a  purchaser  of  46  puncheons  of  rum, 
lying  in  a  warehouse,  where  the  custom  of 
tlie  trade  is  to  transfer  possession  by  means 
of  delivery  orders,  sells  them  again  without 
removing,  on  credit,  to  an  employee  of  the 
warehouseman,  taking  his  accepted  bills  for 
the  price,  but,  although  rendering  an  in- 
voice, refuses  to  surrender  delivery  orders 
for  more  than  2  of  the  puncheons,  there  is 
no  such  delivery  to  the  employee  of  posses- 
sion as  will  pass  title  and  deprive  the  vend- 
or of  the  lien  for  the  purchase  money,  not- 
withstanding the  employee,  by  virtue  of  his 
employment,  has  access  to  the  rum,  and 
does  in  fact  cooper  and  gauge  some  of  the 
puncheons  while  his  bills  are  running;  and 
therefore  his  subvendees  are  not  entitled  to 
the  rum,  as  against  his  vendor,  after  his 
acceptances  have  matured  and  are  dishon- 
ored. Dixon  V.  Yates,  5  Barn.  &  Ad.  313,  23 
Eng.  Rul.  Cas.  385. 

The  cases  on  the  subject  of  sales  estab- 
lish the  principle  that  whenever  anything 
remains  to  be  done  by  the  seller  which  is 
essential  to  the  completion  of  the  contract, 
a  symbolical  delivery  by  transfer  in  the 
wharfinger's  books  will  not  defeat  the  right 
of  stoppage  in  tranaitUy  as  between  buyer 
and  seller.  Swanwick  ▼.  Sothern,  9  Ad.  & 
£1.  895. 

The  seller  of  a  particular  lot  of  rosin  at 
a  stated  rate  the  hundredweight,  in  the  pos- 
session of  a  w*arehouseman,  to  be  paid  for 
by  bill  of  exchange,  does  not,  by  delivering 
an  order  on  the  warehouseman  to  weigh  and 
deliver  the  rosin  to  the  buyer,  lose  his  right 
to  stop  in  transitu  on  the  buyer's  insolvency 
before  the  weighing  is  done.  Withers  v. 
Lyss,  4  Campb.  237. 

In  Godts  V.  Rose,  17  0.  B.  229,  there  was 
a  sale  by  broker's  bought-and-sold  note  of  5 
tons  of  first  quality  foreign  refined  rape 
oil  at  53  shillings  the  hundredweight,  to  be 
delivered  free  within  a  fortnight,  and  paid 
for  in  cash  on  delivery,  less  2l^  per  centum 
discount,  as  the  court  construed  the  contract 
against  the  buyer's  contention  that  he  was 
entitled  to  fourteen  days'  credit.  The  seller 
issued  an  order  upon  a  wharfinger  to  deliver 
certain  casks  of  oil  in  execution  of  the  con- 
tract, and  sent  it  by  messenger  with  an  in- 
voice to  the  buyer,  and  a  demand  for  a 
check.  The  buyer  retained  the  order  and 
refused  payment,  and  the  wharfinger,  though 
notified  that  the  order  had  been  revoked, 
afterwards  honored  it  and  delivered  the  oil. 
The  court  held  that  the  seller  had  not  part- 
ed with  his  property,  and  was  entitled  to 
maintain  trover  for  it  against  the  buyer. 
In  concurring  in  the  judgment,  Williams, 
J.,  said :  This  was  not  a  sale  of  any  specific 
oil;  but  the  seller  intended  to  appropriate 
to  the  buj'er  5  tons  out  of  the  quantity  he 
had  at  the  wharf,  and  he  sent  the  wharfin- 
ger a  transfer  order  for  the  purpose  of  car- 
rying that  appropriation  into  elTect.  There 
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is  no  doubt  upon  the  authorities  that  if 
the  transfer  order  had  been  delivered  to  the 
buyer,  and  he  had  carried  it  to  the  wharf- 
inger, and  the  latter  had  consented  to  hold 
the  oil  therein  specified  for  him,  or  if,  after 
the  order  had  been  left  with  the  wharfinger 
by  the  seller's  clerk,  the  wharfinger  had 
communicated  it  to  the  buyer,  and  the  lat- 
ter had  assented  to  it,  either  tacitly  or  ex- 
plicitly, that  would  have  constituted  a  com- 
plete transfer,  inasmuch  as  the  transaction 
would  amount  to  an  arrangement  between 
the  three — the  vendor,  the  wharfinger,  and 
the  vendee — that  the  oil  should  remain  in 
the  wharfinger's  hands  as  the  agent  of  the 
vendee.  But  it  is  impossible  to  say  that 
the  facts  here  show  that  any  arrangement 
of  that  kind  was  made. 

A  warehouseman  who  accepts  from  the 
owner  of  property  stored  in  bulk  in  his 
warehouse  an  order  given  to  a  purchaser  for 
the  delivery  of  a  part  of  it,  and  makes,  in 
pursuance  of  such  order,  a  transfer  on  his 
book  of  such  property,  renders  himself  lia- 
ble for  it  to  such  purchaser.  Adams  ▼. 
Gorham,  6  Cal.  68. 

A  warehouseman  who  accepts  an  order 
drawn  on  him  by  the  owner  of  malt  in  his 
custody  in  favor  of  a  purchaser,  and  who 
receipts  in  writing  to  the  purchaser  for  the 
malt  mentioned  in  the  order,  to  be  held  on 
the  purchaser's  account,  cannot  refuse  to 
deliver  it  on  the  ground  that  the  usage  of 
trade  required  it  to  be  remeasured  before 
the  transfer  became  complete,  and  that  be- 
fore that  was  done  the  seller  became  a  bank- 
rupt. Stonard  v.  Dunkin,  2  Campb.  344, 
11  Eng.  Rul.  Cas.  105. 

A  delivery  by  a  vendor  to  the  vendee  on  a 
sale  of  20  sacks  of  flour  of  an  order  upon 
a  warehouseman,  and  the  acceptance  by  the 
latter  of  the  order  on  presentation,  and  de- 
livery of  5  sacks,  gives  the  purchaser  a 
right  to  demand  and  receive  the  other  15 
from  the  warehouseman,  and  it  is  no  de- 
fense to  him  that  he  has  not  on  hand  that 
number  of  sacks  which  belonged  to  the  vend- 
or at  the  time  of  sale.  Gillett  v.  Hill,  2 
Cromp.  &  M.  530. 

The  delivery  to  a  purchaser  by  a  wharf- 
inger of  his  warrant  for  250  out  of  500 
bales  of  cotton,  arrived  by  a  named  ship, 
all  marked  alike,  but  designated  in  the  war- 
rant as  numbered  1  to  250,  does  not  amount 
to  an  appropriation  and  acceptance  of  any 
particular  bales,  although  in  fact  num- 
bered seriatim  by  the  wharfinger  after 
landing  the  cargo,  so  as  to  vest  title  to  the 
thus-numbered  bales,  and  entitle  him  to 
maintain  trover  against  the  wharfinger  for 
inadvertently  delivering  them  on  other  war- 
rants, where  other  bales  were  offered  in  lieu 
thereof.  Campbell  v.  Mersey  Docks  &  Har- 
bour Board,  14  C.  B.  N.  S.  412. 

When  a  warehouseman  having  in  his 
granary  a  large  quantity  of  barley  sells  out 
of  it  80  quarters  without  appropriating  any 
particular  sacks  for  delivery  to  the  buyer, 
and  thereupon  the  buyer,  in  turn,  sells  to  a 
third  person  60  of  such  80  quarters  of  the 
grain,  receiving  payment  and  giving  him  a 
delivery  order  for  it  upon  a  railroad  station 
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ajreiit,  wlio  was  to  receive  the  purchase  and 
forward  it,  such  warehouseman  precludes 
himself  from  denying  that  the  title  passed 
to  the  second  purchaser  when,  on  application 
of  the  station  agent  and  presentation  of  the 
delivery  order,  he  promises  to  put  the  CO 
quarters  on  the  cars  when  they  are  to  be 
forwarded.  Knights  v.  Wiffen,  L.  R.  6  Q. 
B.  660. 

The  owners  of  a  quantity  of  wheat  in  the 
custody  of  another  person,  who  have  sold 
out  of  it  a  small  portion  to  such  custodian, 
are  entitled  to  recover  from  him  the  entire 
quantity,  where  the  portion  sold  has  not 
been  divided  or  separated  from  the  bulk,  or 
in  any  other  way  designated  and  identified, 
upon  the  refusal  of  such  custodian  to  permit 
them  to  remove  the  lot.  Cook  v.  Logan,  7 
Iowa,  142. 

If  the  owner  of  a  hundred  barrels  of  flour, 
all  of  the  same  quality,  kind,  and  value,  in 
the  custody  of  a  railroad  company  as  ware- 
houseman, charges  paid,  sells  them  all  to 
three  diflferent  persons,  50  barrels  to  one, 
and  25  barrels  to  each  of  the  others,  and  de- 
livers to  each  purchaser  an  order  on  the 
railway  station  agent  for  the  number  of 
barrels  he  purchased,  all  of  which  orders  are 
presented  and  accepted,  and  two  of  the  pur- 
chasers respectively  take  away  their  entire 
purchase,  while  the  third  buyer  removes  a 
portion  of  his  purchase,  the  sale  is  com- 
plete and  the  contracts  are  executed,  the 
title  and  ownership  pass  to  the  buyers,  and 
if  the  remaining  barrels  are  destroyed  by 
fire,  the  loss  is  that  of  the  third  buyer,  not 
the  vendors.  Newhall  v.  Langdon,  39  Ohio 
St.  87,  48  Am.  Rep.  426. 

The  owner  of  a  quantity  of  wheat,  who 
has  deposited  it  in  a  warehouse  and  consent- 
ed to  its  being  mingled  with  wheat  belong- 
ing to  others,  in  one  common  mass,  may,  aft- 
er the  others  have  withdrawn  their  wheat 
and  left  in  the  warehouse  no  more  wheat 
than  he  contributed  to  the  mass,  maintain 
replevin  for  ail  there  is  left,  or  recover  for 
its  conversion.  Young  v.  Miles,  20  Wis. 
615,  on  later  appeal,  23  Wis.  643. 

A  sale  by  a  distiller,  for  delivery  upon  a 
future  date  named,  and  the  payment  of  the 
price  in  full  by  the  purchaser,  of  8  barrels 
of  whisky  on  store  with  others  belonging  to 
the  seller  in  a  government  warehouse,  does 
not,  by  the  subsequent  delivery  to  a  third 
party  from  such  warehouse  of  20  barrels, 
amount  to  a  constructive  delivery  of  the  8 
barrels  first  sold,  where  there  has  been  no 
specific  separation  and  identification,  so  as 
to  transfer  the  ownership  as  against  an  exe- 
cution creditor  of  the  seller,  levying  upon 
the  property.    May  v.  Hoaglan,  9  Bush,  171. 

XVII.  Community     of     otvnerahip     in 
mns8es  of  personal  property. 

If  the  owner  of  a  large  quantity  of  bulky 
personal  property,  all  of  the  same  kind, 
stored  in  a  warehouse,  should  sell  parts  of  it 
to  sundry  purchasers,  and  deliver  to  each 
representative  warehouse  receipts  and  orders 
covering  the  entire  lot,  he  would  assuredly 
convey  away  his  whole  title  to  the  several 
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purchasers.  Thus,  where  the  owner  of  a 
number  of  barrels  of  flour  in  another's  ware- 
house sold  some  of  them  to  one  person,  some 
to  another,  and  the  rest  to  others,  in  several 
lots,  until  he  had  disposed  of  the  entire 
number,  and  gave  to  each  purchaser  an  or- 
der on  the  warehouseman  for  the  delivery  of 
the  number  of  barrels  the  recipient  had 
bought,  he  was  esteemed  to  have  complete- 
ly  devested  himself  of  all  title  to  the  flour, 
llorr  V.  Barker,  8  Cal.  610,  s.  c.  subsequent 
appeal,  11  Cal.  393;  Newhall  v.  Langdon, 
39  Ohio  St.  87,  48  Am.  Rep.  426. 

What  is  the  nature  of  the  title  the  several 
purchasers  acquire  in  such  a  case?  The 
courts  have  not  agreed  upon  the  answer  to 
this  question.  If,  says  one,  the  goods  of 
two  persons  are,  by  their  consent,  so  inter- 
mixed that  they  can  no  longer  be  distin- 
guished, they  belong  to  both,  as  tenants  in 
common.    Oilman  v.  Hill,  36  N.  H.  311. 

When  several  parties  store  grain  in  an 
elevator,  and  the  grain  is  put  in  one  common 
mass,  according  to  a  general  custom,  the 
several  owners  become  tenants  in  common 
of  the  grain.  Hence,  when  a  sale  is  made 
of  a  certain  number  of  bushels  of  g^ain 
stored  in  an  elevator,  without  any  separa- 
tion or  removal  of  the  quantity  sold,  the 
purchaser  acquires  a  title  to  the  grain  as  a 
tenant  in  common  with  his  vendor,  and  the 
other  owners,  if  any,  of  the  rest  of  the  mass. 
Cushing  V.  Breed,  14  Allen,  376,  92  Am.  Dec 
777. 

When  there  is  a  sale  of  a  definite  number 
of  articles  out  of  a  greater  number,  or  of 
a  certain  quantity  of  a  commodity  out  of  a 
larger  quantity,  all  of  the  same  kind,  quali- 
ty, and  value,  which  the  purchaser  has  the 
right  to  take  away  whenever  he  chooses, 
and  it  is  the  intention  of  the  parties  that 
the  title  shall  pass,  the  vendor  and  vendee 
become  tenants  in  common,  according  to 
their  respective  interests,  of  the  entire  lot. 
Mackellar  v.  Pillsbury,  48  Minn.  396,  51  N. 
W.   222. 

A  part  of  the  controversy  in  Bank  of 
Rome  v.  Haselton,  15  Lea,  216,  was  over  the 
question  whether  a  warehouse  receipt  for 
"50,000  pounds  of  assorted  bar  iron,  made 
at  the  Vulcan  Works,"  and  other  receipts 
for  nails,  spikes,  and  pig  iron,  no  more  defi- 
nite in  terms,  were  sufficiently  descriptive  to 
identify  and  preserve  and  pass  title  to  the 
property  they  mentioned,  notwithstanding 
it  was  mingled  in  the  warehouse  with  other 
bar  iron,  sorted  into  sizes,  and  other  kegs 
of  nails  and  spikes,  grouped  according  to 
kinds,  in  one  general  bulk  or  mass.  The 
court  sided  with  those  who  held  that  the 
several  depositors  and  owners  of  the  receipts 
were  tenants  in  common  of  the  mass,  and 
that  the  units  in  the  mass — ^bars  of  iron, 
kegs  of  nails  or  spikes,  pigs  of  metal,  when 
each  kind  was  kept  by  itself,  in  order — were 
like  grains  of  wheat  in  an  elevator,  and  the 
same  rule  applied. 

According  to  another  authority,  there 
may  be  a  divided  ownership,  or  different 
owners  of  separate  quantities  or  parts  of 
property,  divisible  in  its  nature,  and  ascer- 
tainable by  measure,  weight,  or  count,  all 
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contained  in  a  single  homogeneous  mass,  or 
a  bulk  made  up  of  units  wliicli  are  all  alike. 
Lobdell  V.  Stowell,  /il   N.  Y.  70. 

If  a  bailee  or  warehouseman  receives 
wheat  from  sundry  bailors,  and  mingles  it 
together  and  with  grain  of  his  own,  by  the 
consent  of  the  owners,  each  depositor  re- 
mains an  owner  of  his  own  share  of  the 
resultant  mass.  Bretz  v.  Diehl,  117  Pa.  689, 
2  Am.  St.  Rep.  706,  11  Atl.  893. 

This  appears  to  be  something  other  than 
an  ordinary  tenancy  in  common.  Thus,  it 
has  been  declared  that  owners  of  property 
of  the  same  kind  and  of  equal  value,  like 
cereal  grains  or  wines,  may  consent  that 
they  be  mingled  together  in  one  mass,  and 
each  will  retain  title  to  his  aliquot  part, 
and  may  maintain  replevin  for  his  share 
against  a  wrongdoer  who  acquires  posses- 
sion of  it.  Andrews  v.  Richmond,  34 
Hun,  20. 

And  again:  In  a  case  where  several  per- 
sons own  a  commodity  mingled  in  a  com- 
mon mass,  such  as  grain,  all  of  the  same  na- 
ture and  value,  each  owner  mav  take  out  his 
own  share  of  the  bulk,  kind  for  kind,  and 
measure  for  measure.  Kaufmann  v.  Schill- 
ing, 58  Mo.  218. 

In  the  case  of  Gardner  v.  Dutch,  9  Mass. 
427,  in  which  there  had  been  a  sale  without 
division  of  several  out  of  many  bags  of 
coffee,  and  the  purchaser  had  brought  re- 
plevin after  an  attachment  of  the  lot  by  a 
creditor  of  the  vendor,  the  court  observed 
that  if  the  plain  till  was  a  tenant  in  common 
with  the  custodian  of  the  coffee,  he  could 
not  maintain  replevin  for  his  undivided 
share;  but  he  was  not  a  tenant  in  common; 
though  the  bags  belonging  to  him  had  no 
distinguishing  marks,  he  might  have  taken 
and  carried  away  a  number  of  bags,  and 
the  quantity  of  coffee  to  which  he  was  en- 
titled, by  his  own  selection,  while  they  re- 
mained in  the  hands  of  the  party  left  in  pos- 
session, and  no  action  by  a  creditor  of  the 
custodian,  or  of  a  sheriff,  in  levying  upon 
the  custodian's  property,  could  affect  or 
change  the  rights  of  a  third  party. 

The  case  of  Gardner  v.  Dutch,  supra,  was 
cited  and  explained  in  Scudder  v.  Worster, 
11  Cush.  573,  in  which  an  opposite  conclu- 
sion was  reached  by  saying  the  point  taken 
in  the  case  was  that  the  plaintiff  had  not 
the  sole  property,  but  only  an  undivided 
interest,  and  so  could  not  maintain  replevin, 
and  the  court  ruled  that  the  plaintiff  was 
not  a  tenant  in  common,  but  might  have  tak- 
en the  number  of  bags  to  which  he  was  en- 
titled at  his  own  selection,  and  maintain  his 
action ;  adding  that  this  case,  on  the  face  of 
it,  seems  to  go  far  to  recognize  the  right  of 
one  having  a  definite  number  of  barrels  of 
any  given  articles,  mingled  in  a  common 
ma.<is,  to  select  and  take  the  number  to 
which  he  is  entitled,  although  no  previous 
separation  has  taken  place.  It  is,  however 
to  be  borne  in  mind  in  reference  to  this 
case,  that  it  did  not  arise  between  vendor 
and  vendee.  It  did  not  raise  the  question 
as  to  what  is  necessary  to  constitute  a  de- 
li verv,  and  how  far  it  is  necessarv  to  have 
a  separation  from  a  mass  of  articles  to 
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constitute  a  transfer  of  title.  Perhaps  the 
circumstances  may  well  have  warranted 
that  decision,  but  we  are  not  satisfied  that 
the  doctrine  of  it  could  be  properly  applied 
to  a  case  where  the  party  asserts  his  title, 
claiming  only  as  a  purchaser  of  a  specific 
number  of  barrels,  there  having  been  no 
possession  on  his  part,  and  no  separation 
of  the  same  from  a  larger  mass  of  articles 
similar  in  kind,  and  no  descriptive  marks 
to  designate  them. 

Ordinarilv,  said  the  court,  in  Smith  v. 
Jones,  63  Ark.  232,  37  S.  W.  1052,  in  refer- 
ring to  the  case  of  separate  sales  to  two 
different  persons  of  different  quantities  of 
lumber  out  of  a  stock,  and  the  contention 
that  there  was  no  segregation  of  the  proper- 
ty purchased  by  each  from  that  purchased 
by  the  other,  or  from  the  remainder  of  the 
stock,  separation  is  an  element  of  the  sale; 
but  when  separation  can  serve  no  useful 
purpose  to  the  parties,  but,  on  the  contrary, 
will  entail  great  expense,  we  think  a  deliv- 
ery of  the  whole  to  the  two  purchasers,  who 
have,  in  the  meantime,  become  the  owners 
in  common,  when  done  in  a  reasonable  time, 
is  sufficient. 

The  court  in  Chapman  v.  Shepard,  39 
Conn.  413,  while  holding  that  the  title 
passed  from  vendor  to  vendee  to  600  bags 
of  meal,  without  separation  from  a  larger 
number  with  which  they  were  mingled, 
where  all  the  bags  were  of  the  same  size, 
weight,  condition,  quality,  and  value,  deemed 
it  unnecessary  to  decide  whether  the  ven- 
dee acquired  a  title  in  severalty  or  in  com- 
mon with  his  vendor,  for  the  reason  that 
there  were  counts  in  the  plaintiff's  declara- 
tion in  the  case  adapted  to  either  alterna- 
tive, merely  saying  that  if  the  intention  of 
the  parties  were  clear  that  the  title  should 
be  transferred,  it  would  hold  that  such  in- 
tention must  be  carried  into  effect;  and  if 
the  only  mode  of  accomplishing  the  purpose 
of  the  parties  is  through  the  medium  of  a 
tenancy  in  common,  then  such  tenancy  is 
created;  but  it  inclined  to  the  opinion  that 
the  authorities  did  not  recognize  a  species 
of  title  in  severalty  to  a  definite  portion  of 
property  remaining  intermixed  with  other 
property  of  the  same  identical  kind. 

The  receipt  of  wheat  by  millers  to  store 
for  its  owner,  subject  to  his  order  or  option 
to  take  the  market  price  on  or  before  a 
named  future  date,  and  the  deposit  of  the 
grain  by  the  recipients  in  a  bin  containing 
other  wheat  of  the  same  value,  from  which 
they  daily  take  out,  and  to  which  they 
continually  add,  quantities  of  like  wheat,  is 
a  bailment,  and  not  a  sale,  and  gives  the 
millers  no  title.  Andrews  v.  Richmond,  34 
Hun,    20. 

When  millers  receive  from  different  farm- 
ers sundry  quantities  of  wheat,  which  tliey 
mingle  in  a  common  stock,  and  are  at  liber- 
ty to  sell  or  grind  into  fitmr,  at  their  option, 
and  bound  to  pay  on  call  the  market  price 
to  any  farmer  for  the  quantity  he  has  de- 
livered, or,  if  the  farmer  desires,  to  return 
him  an  equal  quantity  of  the  same  grade  of 
wheat;  and,  in  addition,  the  millers  some- 
times make  advances  to  the  farmers,  and  the 
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farmers,  after  a  time,  become  liable  for 
storage  charges,  it  is  not  a  misrepresenta- 
tion for  the  millers  to  insure  their  whole 
stock  of  wheat  as  their  own  property,  and, 
if  a  loss  occurs  within  the  meaning  of  an 
insurance  policy,  the  millers  are  entitled  to 
recover  from  the  insurer.  South  Australian 
Ins.  Co.  V.  Raudell,  22  L.  T.  N.  S.  843. 

When  a  miller,  from  time  to  time,  de- 
posits in  a  warehouse  numbers  of  barrels 
of  flour,  all  of  the  same  size,  quality,  and 
value,  which  the  warehouseman  receives  and 
stores  all  in  one  lot,  putting  each  succes- 
sive deposit  atop  of  the  previous  ones,  and 
making  deliveries  in  such  wise  as  to  open 
and  extend  a  passageway  through  the  mass; 
and  then  the  miller  indorses  the  warehouse 
receipts  over  to  a  carrier,  to  deliver  the 
flour  they  represent  to  sundry  consignees, 
to  whom  it  had  been  sold,  and  on  whom 
drafts  for  the  purchase  price  had  been 
drawn,  no  one  purchaser  obtains,  as  against 
another  purchaser,  a  title  to  any  particular 
barrels  of  flour  until  those  he  has  pur- 
chased have  been  taken  out  of  the  lot  and 
specifically  appropriated  to  him.  All  he 
gets  is  a  right  to  have  the  separation  and 
appropriation  made.  Gardiner  v.  Suydani,  7 
N.   Y.   357. 

Separate  purchases  by  different  purchas- 
ers, not  in  privity,  of  Hour  in  barrels  to  a 
number  sulflcient  in  the  aggregate  to  make  a 
car  load,  which  is  consigned  in  bulk  by 
the  vendor  to  one  of  them  for  segregation 
and  delivery  to  the  others,  amount  merely 
to  executory  contracts  of  sale  until  segre- 
gated into  different  lots,  and  each  lot  is  ap- 
propriated to  its  respective  purchaser,  and 
no  title  passes  to  any  purchaser  that  will 
enable  him  to  recover  the  possession  of  the 
number  of  barrels  he  bought  until  the  con- 
tents of  the  car  have  been  allotted  by  the 
consignee  to  the  several  purchasers.  Car- 
penter V.  Glass,  67  Ark.  135,  53  S.  VV.  678. 

In  the  case  of  Carpenter  v.  Glass,  supra, 
which  denied  the  right  of  one  purchaser  of 
a  certain  number  of  barrels  of  flour  shipped 
along  with  other  barrels,  sufficient  to  fill  a 
car,  and  consigned  to  one  of  the  purchasers, 
to  recover  the  number  of  barrels  sold  to  him 
by  the  consignors.  Wood,  J.,  with  the  con- 
currence of  Riddick,  J.,  dissented,  but  did 
not  differ  with  the  majority  of  the  court 
with  respect  of  any  of  the  principles  of  law, 
but  because  he  thought  the  consignee  was< 
rather  the  agent  of  the  purchasers,  to  re- 
ceive, than  of  the  vendors,  to  deliver,  the 
several  consignments  of  flour. 

Upon  a  sale  of  a  commodity  out  of  a  mass 
to  one  party,  followed  by  a  sale  of  the  resi- 
due of  the  mass  to  another  party,  and  a  de- 
livery to  the  second  purchaser  of  the  cus- 
tody and  possession  of  the  entire  lot,  the 
title  to  the  first  portion  sold  passes  to  the 
first  purchaser  as  soon  as  the  second  pur- 
cliaser  has  separated  it  and  set  it  apart 
from  the  entire  mass,  as  against  attaching 
creditors  of  the  vendor.  Cloud  v.  Moorman, 
38  Ind.  40. 

When  the  owner  of  a  large  number  of 
barrels  of  beef,  all  of  equal  value  and  all 
in  one  parcpl,  sells  a  certain  number  of  them 
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to  one  purchaser  and  receives  the  price,  and 
a  certain  number  to  another  purchaser,  re- 
serving the  rest  for  himself,  and  makes  a 
delivery  of  the  entire  lot  to  an  agent  for  the 
vendees,  from  whom  afterwards  the  second 
purchaser  takes  away  the  number  sold  to 
him,  and  the  seller  removes  the  number  re- 
served by  himself,  so  that  the  barrels  which 
remain  in  the  agent's  hands  are  equal  in 
number  to  those  sold  to  the  first  purchaser, 
there  is  a  sufiicient  separation  and  designa- 
tion  of  the  subject  of  the  first  sale  to  pass 
the  title  and  property  to  the  first  purchas- 
er, and  to  enable  him  to  maintain  trover 
against  a  stranger  who  takes  away  and  con- 
verts the  property.  Valentine  v.  Brown,  18 
Pick.  549. 

Upon  a  sale  by  public  auction  of  a  large 
quantity  of  corn  in  the  crib,  offered  in  lots 
of  100  bushels  each,  with  the  privilege  to 
the  successful  bidder  of  taking  as  many  lots 
as  he  may  desire,  when  several  lots  have 
been  knocked  down  to  different  bidders,  and 
only  one  of  them  has  been  removed  from  the 
mass,  the  contract  of  sale  is  still  executory 
as  to  the  others  until  there  has  been  a  sepa- 
ration and  appropriation  of  the  amount  of 
their  respective  purchases  to  the  remaining 
bidders.     Conboy  v.  Petty,  60  111.  App.  117. 

When  the  owner  of  grain  in  bulk  ships  it 
by  rail,  consigned  in  part  to  two  different 
consignees,  and  upon  its  arrival  it  is  min- 
gled with  other  grain  of  the  same  kind  by 
the  railroad  company  in  an  elevator  at  its 
point  of  destination,  a  sale  of  a  part  of  it 
by  the  consignor  to  a  third  person,  and  a 
delivery  to  him  of  the  elevator  receipt,  and 
an  order  upon  one  of  the  consignees  to  de- 
liyer  it,  will  not  pass  any  title  to  such  third 
person  until  the  quantity  purchased  by  him 
has  been  separated  from  the  mass.  Perkins 
V.  Dacon,  13  Mich.  81. 

If  one  wilfully  mingles  with  his  own  the 
property  of  another,  so  that  it  becomes  im- 
possible to  distinguish  what  was  his  and 
what  was  the  other's  goods,  he  loses  his 
own  property;  but  this  rule  has  no  appli- 
cation where  the  mixed  property  is  all  of 
equal  value  and  like  units,  readily  sepa- 
rated, so  that  his  own  can  be  restored  to 
each  owner.    Gilman  v.  Hill,  36  N.  H.  311. 

XVIII.  The  necessity  of  dividing  hullc 
on  sales  of  part  of  a  mass, 

a.  Tlie  general  doctrine. 

It  is  a  canon  of  the  law  of  sales,  accept- 
ed everywhere  without  challenge,  that  gen- 
erally a  contract  for  the  sale  and  purchase 
of  personal  property  which,  at  the  time, 
constitutes  a  portion  of  a  larger  stock  or 
bulk,  is  incomplete  and  executory,  and 
passes  no  right  of  property  to  the  purchas- 
er, even  if  he  pays  the  full  purchase  price, 
until  it  is  separated  from  the  mass  with 
which  it  is  mingled  and  of  which  it  is  a 
part,  and  is  set  aside,  specifically  appro- 
priated, individualized,  and  identified  as  the 
particular  subject  of  the  sale.  Elgee  Cot- 
ton cases  (United  States  v.  Woodruff)  22 
Wall.  180,  22  L.  ed.  863. 
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Pa.  140;  Pennsylvania  R.  Co.  v.  Hughes,  39 
Pa.  621 ;  Haldeman  v.  Duncan,  51  Pa.  66. 

Tennessee:  Fitzpatrick  v.  Fain,  3  Coldw. 
15. 

Texas:  Cleveland  v.  Williams,  29  Tex. 
204,  94  Am.  Dec.  274;  Allen  v.  Melton,  64 
Tex.  218;  Boaz  v.  Schneider,  69  Tex.  128, 
6  S.  W.  402;  Tyler  Lumber  Co.  v.  Rosenfield, 
3  Tex.  App.  Civ.  Cas.  (Willson)  412. 

Utah:  Robbins  v.  Chipman,  1  Utah,  335, 
rehearing  denied  in  2  Utah,  347. 

Vermont:  Sleeper  v.  Pollard,  25  Vt.  709, 
67  Am.  Dec.  741. 

Washington:  Anderson  v.  Crisp,  5  Wash. 
178,  18  L.R.A.  419,  31  Pac.  638;  Steaubli  v. 
Blaine  Nat.  Bank,  11  Wash.  426,  39  Pac. 
814;  Lauber  v.  Johnston,  54  Wash.  59,  102 
Pac.  873. 

Wisconsin:  Hoffman  v.  King,  68  Wis. 
314,  17  N.  W.  136. 

England:  Swanwick  v.  Sothern,  9  Ad.  & 
El.  895 ;  Snell  v.  Heighton,  1  Cab.  &  El.  95 ; 
Godts  V.  Rose,  17  C.  B.  229;  Campbell  v. 
Mersey  Docks  &  Harbour  Board,  14  (i.  B.  N. 
S.  412 ;  Gillett  v.  Hill,  2  Cromp.  &  M.  630 ; 
Wallace  v.  Breeds,  33  East,  622;  Aldridge 
V.  Johnson,  7  El.  &  Bl.  886;  Busk  v.  Davis, 
2  Maule  &  S.  397;  Boswell  v.  Kilborn,  15 
Moore,  P.  C.  C.  309;  Austen  v.  Craven,  4 
Taunt.  643;  White  v.  Wilks,  6  Taunt.  176, 

23  Eng.  Rul.  Cas.  252;  Shepley  v.  Davis,  5 
'Taunt.  617. 
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Canada:  Ross  v.  Hurieau,  18  Can.  S.  C. 
713;  Box  V.  Provincial  Ins.  Co.  18  Grant, 
Ch.  (U.  C.)  280;  McDougall  v.  Elliott, 
20  U.  C.  Q.  B.  299;  Haverson  v.  Smith,  16 
Manitoba  L.  Rep.  204 ;  Temple  v.  Close,  Cas- 
sels's  Dig.  (Can.)  765. 

This  has  been  characterized  as  an  elemen- 
tary principle  of  general  application  alike 
to  sales  and  exchanges  of  property.  Cloke 
V.  Shafroth,  137  111.  393,  31  Am.  St.  Rep. 
375,  27   N.   E.  702. 

An  elementary  principle  that  cannot  be 
f^iapnted.  Frank  v.  Myers,  97  Ala.  437,  11 
So.  832. 

The  rule,  it  has  been  said,  is  too  well 
settled  to  be  open  for  discussion.  Block  v. 
Maas,  65  Ala.  211. 

It  has  been  spoken  of  as  a  doctrine  es- 
tablished by  all  the  elementary  writers  on 
the  subject,  and  believed  to  be  without  an 
exception.  Ferguson  v.  Northern  Bank,  14 
Bush,  555,  29  Am.  Rep.  418. 

The  reason  for  the  rule  is  that,  until  the 
commodity  sold  out  of  a  mass  has  been  set 
apart  from  the  rest  of  the  bulk  and  its 
identity  ascertained,  it  cannot  be  said  which 
part  of  the  entire  quantity  has  been  sold. 
McLaughlin  v.  Piatti,  27  Cal.  45L 

It  is  because  a  sale  cannot  apply  to  any 
article  until  it  is  clearly  designated  and 
its  identity  thus  ascertained.  Crofoot  v. 
Bennett,  2*N.  Y.  258. 

It  is  because,  without  separation,  there  is 
a  want  of  identification  of  the  property  in- 
tended to  be  sold.    Frank  v.  Myers,  supra. 

Tlie  necessity  of  separating  commodities 
sold  out  of  a  mass  from  the  bulk,  group,  or 
stock  of  which  they  form  a  part,  in  order 
that  the  contract  of  sale  and  purchase  may 
cease  to  be  executory,  and  become  a  com- 
pleted and  executed  sale,  so  as  to  pass  the 
property  from  seller  to  buyer,  at  least,  when- 
ever the  mass  or  bulk  is  composed  of  units 
differing  in  kind,  quality,  or  value,  or  in  any 
respect  otherwise  distinguishable,  is  virtu- 
ally admitted  in  all  those  exceptional  cases 
which  have  held  that,  in  certain  circumstan- 
ces, and  when  vendor  and  purchaser  so 
agree,  the  title  may  and  does  pass  without 
a  division  of  the  subject  of  the  sale  from 
the  rest  of  the  mass  or  lot  with  which  it 
is  mingled.  Aderholt  v.  Embrv,  78  Ala. 
185;  Horr  v.  Barker,  11  Cal.  303,  70  Am. 
Doc.  791;  Chapman  v.  Shepard,  39  Conn. 
413;  Kingman  v.  Holmquist,  36  Kan.  735, 
59  Am.  Rep.  604,  14  Pac.  168;  Waldron  v. 
Chase,  37  Me.  415,  59  Am.  Dec.  50;  Gard- 
ner V.  Dutch,  9  Mass.  427;  Damon  v.  Os- 
born,  18  Mass.  476,  11  Am.  Dec.  220;  Gush- 
ing V.  Breed,  14  Allen,  376,  92  Am.  Dec. 
777:  Farnum  v.  Pitcher,  151  Mass.  470,  24 
N.  E.  590;  Fishback  v.  VanDusen,  33  Minn. 
Ill,  22  N.  W.  244;  National  Exch.  Bank 
V.  Wilder,  34  Minn.  149,  24  N.  W.  099 ;  Nash 
V.  Brewster,  39  Minn.  530,  2  L.R.A.  409,  41 
N.  \V.  105;  Mackellar  v.  Pillsbury,  48  Minn. 
396,  51  N.  W.  222;  Jennison  v.  Thompson, 
08  Minn.  333,  71  N.  W.  380;  Kaufmann 
V.  Schilling,  58  Mo.  218;  Hurff  v.  Hires. 
40  N.  J.  L.  581,  29  Am.  Rep.  282,  reversinc: 
39  N.  J.  L.  4;  Kimberlv  v.  Patchin,  19  N. 
Y.  330,  75  Am.  Dec.  334;  Russell  v.  Car- 
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rington,  42  N.  Y.  118,  1  Am.  Rep.  498;  Lob- 
dell  V.  Stowell,  51  N.  Y.  70;  Mayer  v. 
Beggs,  9  Misc.  352,  29  N.  Y.  Supp.  702; 
O'Keefe  v.  Leistikow,  14  N.  D.  355,  104 
N.  \V.  516,  9  A.  &  E.  Ann.  Gas.  25;  Hubler 
V.  Gaston,  9  Or.  66,  42  Am.  Rep.  794; 
Hutchison  v.  Com.  82  Pa.  472;  Brownfield 
V.  Johnson,  128  Pa.  254,  6  L.R.A.  48,  18 
Atl.  543;  Anderson  v.  Levvson,  1  Tex.  App. 
Civ.  Cas.  (White  &  W.)  520;  Pleasants  v. 
Pendleton,  6  Rand.  (Va.)  473,  18  Am.  Dec. 
720;  Young  v.  Miles,  20  Wis.  615;  State 
ex  rel.  Vilas  v.  Wharton,  117  Wis.  558,  94 
N.  W.  359;  Whitehouse  v.  Frost,  12  East, 
614;  Jackson  v.  Anderson,  4  Taunt.  24. 

Chancellor  Kent  has  declared  (2  Kent, 
Com.  496)  that  it  is  a  fundamental  prin- 
ciple pervading  everywhere  the  doctrine  of 
sales  of  chattels,  that,  if  goods  be  sold 
While  mingled  with  others,  by  number, 
weight,  or  measure,  the  sale  is  incomplete, 
and  the  title  continues  with  the  seller,  until 
the  bargained  property  be  separated  and 
identified. 

This  dictum  has  been  repeated  and  adopt- 
ed in  several  cases,  among  which  may  be 
named:  McLaughlin  v.  Piatti,  supra;  Mor- 
rison V.  Dingley,  63  Me.  653;  Devane  v. 
Fonnell,  24  N.  C.  (2  Ired.  L.)  36;  Hubler 
V.Gaston,  9  Or.  66,  42  Am.  Rep.  794;  Hutch- 
inson v.  Hunter,  7  Pa.  140;  Galloway  v. 
Week,  64  Wis.  604,  12  N.  W.  10.   ' 

It  was  also  quoted  by  Strong,  J.,  and  de- 
clared fully  supported  by  the  chajicellor's 
authorities,  in  the  opinion  of  the  majority 
of  the  court  in  Crofoot  v.  Bennett,  2  N.  Y. 
258. 

And  it  was  adopted  as  the  governing  prin- 
ciple for  the  conclusion  reached  by  the  New 
New  Jersey  supreme  court  in  the  case  of 
Hires  v.  Hurff,  39  N.  J.  L.  4,  but  the  judg- 
ment in  that  case  was  unanimously  reversed 
by  the  court  of  errors  and  appeals  in  40  N. 
J.  L.  581,  29  Am.  Rep.  282,  upon  the  ground 
that  the  facts  in  that  particular  case  took 
it  out  of  the  operation  of  the  rule  stated. 

The  principle,  said  the  court  in  Love  v. 
State,  78  Ga.  66,  6  Am.  St.  Rep.  234,  3  S. 
E.  893,  that,  in  order  to  vest  title  under 
a  contract  of  sale,  the  agreement  must  ascer- 
tain the  precise  article  to  be  delivered,  that 
the  price  should  be  agreed  upon,  or  paid, 
and  that  where  the  quantity  is  to  be  taken 
from  a  bulk>  it  should  be  set  apart  and  eith- 
er delivered,  or  there  sliould  be  an  agree- 
ment to  consider  it  as  belonging  to,  and  held 
for,  the  purchaser,  seems  to  be  well  estab- 
lished both  by  our  own  decisions  and  the  de- 
cisions of  other  courts:  and  it  has  gone  in- 
to the  text-books  on  sales  and  contracts. 

In  a  sale  of  a  part  of  a  larger  mass,  the 
whole  of  which  remains  in  the  possession  of 
the  vendor,  he  having  the  right  and  power 
to  make  a  separation  and  appropriation  of 
the  part  sold,  no  title  passes  to  the  purchas- 
er, and  there  is  no  right  to  recover  the  price 
until  such  separation  and  appropriation  are 
made.  New  England  Dressed  Meat  &,  Wool 
Co.  V.  Standard  Worsted  Co.  165  ;Ma33.  328, 
52  Am.  St.  Rep.  516,  43  N.  E.  112.  This 
doctrine,  said  the  court,  is  well  established 
in  Massachusetts,  and  while  the  decisions 
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are  not  tmifomi,  it  !s  a  rule  which  prevails 
generally  in  this  country  as  well  as  in  Eng- 
land. 

Upon  the  sale  of  a  particular  chattel  or 
commodity  out  of  a  larger  quantity  or  bulk 
of  articles  of  the  same  kind,  differing  in  size, 
quality,  or  value,  so  that  a  selection  must 
be  made  in  order  to  identify  the  thing  sold, 
no  title  will  pass  until  it  is  separated  and 
specifically  distinguished  from  the  rest  of 
the  property.  Allgear  v.  Walsh,  24  Mo. 
App.    134. 

On  the  question  of  delivery  of  personal 
property  sold,  it  is  a  principle  which  is  to 
be  found  in  all  the  cases,  said  the  court  in 
Shindler  v.  Houston,  1  Denio,  48,  that 
where,  in  the  agreement  of  sale,  something 
remains  to  be  done  as  between  vendor  and 
vendee  for  the  purpose  of  ascertaining  eith- 
er quantity,  value,  or  quality,  as  measuring, 
weighing,  or  counting  out  of  a  common  par- 
cel, there  is  no  delivery.  This  statement,  of 
course,  is  unaffected  by  the  decision  in 
Shindler  v.  Houston,  1  N.  Y.  2G1,  49  Am. 
Dec.  316. 

While  in  every  case  the  law  gives  effect 
to  the  intention  of  the  parties  in  deter- 
miningf  whether  the  property  passes,  in  the 
absence  of  an  unequivocal  expression  of  in- 
tention by  both  parties  to  the  contract  that 
the  property  shall  pass,  the  property  will 
not  pass  to  the  purchaser,  where  the  sale 
is  of  an  unascertained  part  of  a  bulk,  which 
has  to  be  separated  and  classified  by  one 
party  with  the  concurrence  or  co-operation 
of  the  other.  Lee  v.  Gulp,  8  Ont.  L.  Rep. 
210. 

One  who  has  borrowed  from  another  per- 
son a  certain  number  of  articles,  and  in- 
tends to  replace  them  by  other  articles  of 
the  same  kind,  subsequently  purchased,  even 
where  he  purchases  them  for  the  express 
purpose  of  returning  them,  does  not  effect- 
ually carry  out  his  intention,  where  he 
mingles  such  articles  with  the  general  stock 
of  goods  of  the  same  kind,  without  setting 
them  aside  or  otherwise  identifying  them  in 
some  way  as  the  property  of  the  lender,  and 
the  title  and  ownership  do  not  vest  in  the 
lender.  Mellinger  v.  Hunt,  94  Iowa,  351, 
62  N.  W.  813. 

If  one  sells  a  part  of  a  large  parcel  of 
goods,  and  it  is  at  his  option  to  select  part 
for  the  buyer,  he  can  maintain  no  action 
for  goods  bargained  and  sold  until  he  has 
made  that  selection;  but,  as  soon  as  he  ap- 
propriates part  for  the  benefit  of  the  buyer, 
the  property  in  the  thing  sold  passes  to  the 
buyer,  although  the  seller  is  not  bound  to 
part  with  the  possession  until  he  is  paid 
the  price.  Rhode  v.  Thwaites,  6  Barn.  &  C. 
388. 

Lord  Chelmsford  in  Boswell  v.  Kilborn,  15 
Moore,  P.  C.  C.  309,  found  it  "difficult  to 
understand  how  the  vendor  can  have  any 
claim  to  receive  the  price  of  the  thing  con- 
tracted for  until  he  has  separated  it  for  the 
use  of  the  buyer."  Until  it  is  ascertained 
and  identified,  said  he,  it  may  be  properly 
said  to  have  no  existence. 

The  vendor  of  a  portion  of  a  large  quanti- 
tv  of  goods-  in  his  warehouse  cannot,  after 
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recognizing  and  assenting  to  the  transaction, 
dispute  the  title  of  a  purchasr  from  the 
vendee,  upon  the  ground  that  the  subject  of 
the  sale  had  never  been  separated  from  the 
mass.  Wood  ley  v.  Coventry,  2  Hurlst.  &  C. 
1G4. 

L'Uder  the  California  statute  (Civil  Code, 
§  1140),  the  title  to  personal  property  sold 
or  exchanged  passes  to  the  buyer  whenever 
buyer  and  seller  both  agree  to  a  present 
transfer  and  the  thing  itself  is  identified, 
whether  it  is  separated  from  other  things 
of  the  same  kind  or  not.  Greenbaum  v. 
Martinez,  86  Cal.  459,  25  Pac.  12. 

And  ^Montana  has  a  statute  (Civil  Code,  § 
1540)  which  provides  that  "the  title  to  per- 
sonal property  sold  or  exchanged  passes  to 
the  buyer  whenever  the  parties  agree  upon  a 
present  transfer  and  the  thing  itself  is 
identified,  whether  it  is  separated  from  oth- 
er things  or  not."  Under  this  section  it  is 
held  that  the  actual  passing  of  title,  as  be- 
tween the  parties  to  a  contract  of  sale,  de- 
pends, first,  upon  their  intention;  and  sec- 
ond, upon  the  identification  of  the  subject 
of  the  sale.  Adiam  v.  McKnight,  32  Mont. 
349,  80  Pac.  613. 


b.  Indistinguiahahle     units     and 
ntogeneotis  maaaes. 


hO' 


1.  The  decisions  for  and  against. 

It  is  upon  this  branch  of  the  subject 
that  judicial  opinion  is  most  in  conflict,  and 
where  the  opposing  decisions  have  been  most 
sharply  criticized.  It  will  be  advantageous 
to  present  the  array  of  decisions  on  both 
sides,  at  first,  and  afterwards  the  reasons 
adduced  to  support  their  conclusions,  and 
the  criticisms  to  which  they  have  been  sub- 
jected. 

The  doctrine  that  property  sold  out  of  a 
mass,  and  not  particularly  identified  by 
marks  or  peculiarities  from  other  constitu- 
ents of  the  mass,  must  be  divided  from  the 
bulk,  set  aside,  and  specifically  appropriated 
for  delivery  before  the  subject  of  the  sale 
passes  or  can  pass  from  seller  to  buyer,  has 
never  been  seriously  challenged  in  cases 
where  the  mass  was  composed  of  items  dif- 
fering, while  alike  in  kind,  from  each  other 
in  value,  quality,  state,  or  any  other  respect 
making  one  or  more  desirable  above  the  oth- 
ers, and  leaving  room  for  the  making  of  a 
choice. 

But  it  has  been  denied  that  any  division 
or  separation  is  necessary  to  the  passing  of 
title  to  goods  sold  out  of  a  mass  where  the 
seller  and  buyer  both  intend  that  it  shall 
pass,  and  there  is  absolutely  no  distinction 
between  the  part  sold  and  the  rest  of  the 
bulk, — ^when  anyone  can  select  the  subject 
of  the  sale,  and  neither  seller  nor  buyer  can, 
by  any  possibility,  gain  an  advantage  by 
making  the  selection. 

The  English  cases,  with  few  exeeptions, 
and  a  majority  in  number  of  the  American 
cases,  hold  that  notwithstanding  a  mass  of 
goods  is  uniform  throughout  in  kind,  quali- 
ty, value,  and  de«»irability,  any  portion  of 
it  sold  must  Ix*  separated,  set  apart,  par- 
ticularly  identified,  and  specifically  appro- 
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priated  as  the  subject  of  the  sale  before  the 
ownership  is  transferred,  even  though  seller 
and  buyer  have  solemnly  and  clearly  agreed 
to  the  contrary. 

If  the  owner  of  a  large  quantity  of  mer- 
chandise all  alike  in  its  constituent  units 
sells  a  part  of  it,  the  property  in  the  part 
sold  does  not  pass  to  the  purchaser  until 
that  which  is  sold  is  separated  from  the 
part  not  sold.    Ropes  v.  Lane,  9  Allen,  502. 

If  goods  mixed  with  others  in  a  mass  of 
similar'  units  are  sold,  the  sale  is  prima 
facie  incomplete  as  long  as  they  are  unsepa- 
rated  and  undesignated.  Fuller  v.  Bean,  34 
N.  H.  290. 

Upon  the  sale  of  a  part  of  a  bulky  com- 
modity without  any  separation  or  particular 
identification  of  the  part  sold,  where  the 
units  composing  the  mass  are  alike,  and 
without  any  delivery  of  any  part  thereof, 
no  title  or  property  passes  to  the  buyer. 
Merrill  v.  Hunnewell,  13  Pick.  213. 

Where  a  commodity  sold  is  in  bulk,  and 
particularly  where  it  is  liquid,  stored  in  a 
vessel  containing  a  larger  quantity  than 
that  bargained  for,  it  is  absolutely  necessary 
to  separate  the  quantity  purchased  from 
the  bulk  in  order  to  make  either  a  construc- 
tive or  an  actual  delivery  of  what  was  sold. 
Fleming  v.  State,  106  Ga.  359,  32  S.  £. 
338. 

Upon  a  sale  of  a  smaller  out  of  a  larger 
number  of  barrels  of  oil,  property  does  not 
pass  to  the  buyer  without  a  separation  of 
those  sold  from  the  rest,  so  that  they  may 
be  identified  as  the  particular  barrels  sold. 
Mellinger  v.  Hunt,  94  Iowa,  361,  62  N.  W. 
813. 

The  title  does  not  pass  to  the  purchaser  of 
300  barrels  of  oil  out  of  a  larger  number, 
those  purchased  to  be  delivered  to  a  carrier, 
by  the  payment  of  all  the  purchase  money, 
and  an  inspection,  testing,  and  approval  of 
the  oil  by  the  buyer,  but  without  any  selfec- 
tion,  marking,  or  separating  of  the  particu- 
lar barrels  to  be  shipped  in  execution  of  the 
contract.    Haldeman  v.  Duncan,  51  Pa.  66. 

Upon  a  sale  of  oil  by  a  refiner,  where  the 
product  is  stored  in  large  tanks,  from  which 
it  is  drawn  in  the  quantity  ordered,  no  title 
passes  upon  the  giving  and  acceptance  of  an 
order  of  purchase  and  sale  of  a  quantity 
considerably  less  than  the  entire  amount 
on  hand  until  the  oil  is  drawn  off  and  sep- 
arated from  the  bulk,  and  appropriated  to 
the  fulfilment  of  the  order.  Kellogg  v. 
Frohlich,  139  Mich.  612,  102  N.  W.  1057. 

Upon  a  sale  of  250  barrels  of  pork,  a  part 
of  a  larger  lot,  all  of  the  same  quality,  hav- 
ing the  same  marks,  and  all  stored  in  the 
cellar  of  the  vendor  without  any  separa- 
tion, where  he  permits  an  assignee  of  the 
purchaser  to  take  away  100  barrels,  and  re- 
ceives an  order  for  the  remaining  150  from 
the  purchaser  to  deliver  to  another  person, 
and  consents  to  hol(^  them  on  storage  until 
tlie  holder  of  the  order  is  ready  to  take 
them  away,  but  nothing  is  done  to  separate 
the  undelivered  barrels,  or  to  identify  and 
distinguish  them  from  the  other  pork  of  the 
same  brand  in  the  cellar  of  the  vendor,  the 
contract  remains  executory,  and  the  proper- 
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if  does  not  pass.     Scudder  v.  Worster,  11 
Gush.  673. 

In  Woods  V.  McGee,  7  Ohio,  pt.  2,  p.  127,  30 
Am.  Dec.  202,  it  was  decided  that  a  safe  of 
300  barrels  of  flour  out  of  a  larger  number, 
all  bearing  the  same  brand,  in  a  warehouse, 
accompanied  by  a  delivery  to  the  purchaser 
of  an  order  on  the  warehouseman,  did  not 
change  the  right  of  property  until  the 
barrels  sold  had  been  selected  and  divided 
from  those  unsold;  and,  therefore,  that  the 
purchaser  could  not  maintain  trover. 

Like  decisions  have  been  made  in  a  num- 
ber of  cases  where  the  subject  of  the  sales 
was  a  quantity  of  cereal  grains, — corn, 
wheat,  or  oats, — to  be  taken  out  of  a  larger 
mass.  War  ten  v.  Strane,  82  Ala.  311,  8  So. 
231;  Gresham  v.  Bryan,  103  Ala.  629,  15  So. 
849;  Caruthers  v.  McGarvey,  41  Cal.  15; 
Woodward  v.  Solomon,  7  Ga.  246;  Wood  v. 
Roach,  52  111.  App.  388;  Scott  v.  King,  12 
Ind.  203 ;  Cook  v.  Logan,  7  Iowa,  142 ;  Keel- 
er  v.  Goodwin,  111  Mass.  490. 

It  should  be  said,  however,  that  in  many 
of  these  cases  the  question  of  the  inten- 
tion of  the  parties  did  not  arise. 

A  sale  of  grain  not  separated  from  the 
mass  of  which  it  is  a  part  is  executory  and 
passes  no  title.  Hence,  if  a  bill  of  sale 
covers,  or  is  intended  by  the  parties  to  it 
to  cover,  a  portion  of  grain  in  bulk  which 
has  not  been  separated  from  the  remainder 
of  the  mass,  the  title  and  ownership  do  not 
pass  to  th«  buyer  as  against  the  levy  of  an 
execution  upon  a  judgment  against  the  sell- 
er. Harwick  v.  Weddington,  73  Iowa,  300, 
34  N.  W.  868. 

The  purchaser  of  a  quantity  of  oats,  to 
be  measured  out  of  the  vendor's  bin,  con- 
taining a  larger  quantity,  does  not,  although 
he  pays  the  price  asked,  get  such  a  title 
and  ownership  to  his  purchase  as  will  en- 
able him  to  maintain  trover  against  the  sell- 
er for  conversion  of  the  oats  sold,  before 
they  have  been  separated  from  the  mass  in 
the  bin.  Jeraulds  v.  Brown,  64  N.  H.  606, 
15  Atl.  123. 

No  title  passes  from  a  debtor  to  his  cred- 
itor by  a  sale  at  a  stated  price  the  bushel  of 
100  bushels  of  corn  out  of  a  larger  bulk,  to 
be  measured  and  delivered  by  a  third  per- 
son, until  it  has  been  actually  measured 
and  severed  from  the  mass;  so  that,  upon 
the  death  of  the  debtor,  the  power  of  the 
third  person  to  deliver  the  corn  is  ipso  facto 
revoked;  and  if  it  is  afterwards  exercised, 
the  debtor's  administrator  is  entitled  to  re- 
cover of  the  creditor  the  value  of  the  corn 
he  received  pursuant  to  the  sale.  Cleveland 
v.  Williams,  29  Tex.  204,  94  Am.  Dec.  274. 

But  upon  a  sale  of  corn  contained  in  two 
cribs,  covering,  at  least,  the  entire  quantity 
contained  in  one,  and  as  much  of  that  con- 
tained in  the  other  as  will  remain  after  a 
certain  number  of  bushels  have  been  taken 
therefrom  for  the  seller  himself  and  another 
person  to  whom  a  portion  has  been  sold, 
and  the  payment  of  a  part  of  the  purchase 
price,  the  title  and  ownership  pass,  not- 
withstanding there  has  been  no  separation 
of  the  part  reserved;  at  least,  so  far  as  the 
entire  quantity  in  the  one  crib,  which  was 
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not  to  be  broken,  ia  concerned.  Welch  v. 
Spies,  103  Iowa,  389,  72  N.  W.  548. 

Unless  there  is  an  agreemeniG  between 
seller  and  buyer,  or  a  mutual  intention  that 
the  title  shall  pass  from  the  one  to  the  oth- 
er, and  vest  in  the  purchaser  of  an  unsep- 
arated  and  unidentified  part  of  a  mass  of 
£Oods,  although  they  are  uniform  in  kind 
and  quality,  the  sale  is  not  consummated, 
but  remains  executory  only.  Conboy  ▼. 
Petty,  60  111.  App.  117. 

The  a^eement  of  seller  and  buyer  that 
title  shsdl  pass  at  once  by  the  contract  of 
sale  being  clearly  established,  a  respectable 
body  of  authority  in  the  United  States  holds 
that  the  division  of  a  mass  and  the  separa- 
tion from  it  of  the  portion  sold  is  not  es- 
sential to  the  transfer  of  title  to  the  subject 
of  the  sale,  where  the  mass  throughout  is 
indistinguishable  and  homogeneous. 

Such  articles  as  wine,  oil,  or  grain  of 
common  quality  and  incapable  of  differen- 
tiation and  identification  constitute  excep- 
tions to  the  general  rule  which  requires  arti- 
cles sold  to  be  set  apart  before  they  can  be 
r^arded  as  delivered.  Hoffman  v.  King,  58 
Wis.  314,  17  N.  W.  136. 

If  a  mass  of  property  is  uniform  in  kind 
and  quality,  it  is  competent  for  the  par- 
ties to  a  contract  for  the  sale  of  a  part  of 
such  mass  to  agree  or  intend  that  possession 
and  title  shall  pass  from  seller  to  buyer,  not- 
withstanding the  portion  sold  is  not  sep- 
arated nor  identified  apart  from  the  entire 
mass;  and  if  they  do  so  agree  or  intend, 
then,  as  between  themselves,  the  ownership 
of  the  property  vests  in  the  purchaser.  Con- 
boy  v.  Petty,  supra. 

When  property  is  a  part  of  a  uniform 
mass,  such  as  wheat  in  an  elevator,  separa- 
tion from  the  mass  is  not  essential  to  an  ap- 
propriation of  the  property  upon  a  contract 
of  pledge,  but  the  pledgee  becomes  a  tenant 
in  common  with  the  other  owners.  National 
Exch.  Bank  v.  Wilder,  34  Minn.  149,  24  N. 
W.  699. 

When  a  definite  quantity  of  seed  wheat 
is  sold,  to  be  taken  out  of  a  particular  bin 
containing  a  larger  quantity  of  grain,  all  of 
the  same  kind,  quality,  ancl  value,  and  the 
purchaser  is  at  liberty  to  remove  his  pur- 
chase, the  title  passes.  Nash  v.  Brewster, 
39  Minn.  530,  2  L.R,A.  409,  41  N.  W.  106. 

Where  goods  are  commingled  in  a  mass 
and  are  of  the  same  nature  and  value,  al- 
though not  actually  separated  so  as  to  iden- 
tify each  particle,  yet,  if  a  division  can 
be  made  of  equal  value,  as  in  the  case  of 
grain,  then  each  party  may  claim  his  ali- 
quot part.  Kaufmann  v.  Schilling,  58  Mo. 
218. 

Upon  a  sale  of  a  specified  quantity  of 
grain,  its  separation  from  a  mass  undis- 
tinguishable  in  quality  or  value,  in  which 
it  is  included,  is  not  necessary  to  pass  the 
title,  when  the  intention  to  do  so  is  other- 
wise clearly  manifested.  Lobdell  v.  Stowell, 
61  N.  Y.  70. 

When  a  certain  number  of  articles  or  a 
fixed  quantity  of  goods  are  sold  from  an  as- 
certained lot  identical  in  kind  and  value,  a 
separation  or  measurement  is  not  always 
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essential  to  transfer  title.  Maver  v.  Beggs, 
9  Misc.  352,  29  N.  Y.  Supp.  702. 

On  a  sale  of  70  bushels  of  fiax,  mixed  with 
more  fiax  of  a  like  quality  and  grade,  the 
mere  fact  that  the  flax  sold  is  not  sepa- 
rated from  the  mass  will  not  prevent  the  ti- 
tle from  passing  if  buyer  and  seller  both 
intend  it  to  pass.  O'Keefe  v.  Leistikow,  14 
N.  D.  355,  104  N.  W.  515,  9  A.  &  E.  Ann. 
v>as.  Zv.  , 

A  sale  at  a  stipulated  price  of  a  certain 
number  of  bushels  of  wheat  in  payment  of 
a  debt  due  from  the  seller  to  the  buyer, 
where  the  wheat  sold  is  an  unseparated  part 
of  a  mass  of  grain  in  bulk  in  the  seller's 
granary,  and  it  is  agreed  that  it  shall  re- 
main at  the  buyer's  risk  until  called  for, 
constitutes  a  complete  sale,  which  passes 
the  title  and  property  to  the  buyer  as 
against  the  vendor's  execution  creditors,  who 
seize  the  mass  with  full  notice  of  the  trans- 
action. Anderson  v.  Levvson,  1  Tex.  App. 
Civ.  Cas.  ( White  &  W. )  520. 

It  is  competent  for  a  buyer  and  seller,  so 
far  as  their  own  rights  are  concerned,  upon 
a  contract  for  the  sale  of  a  part  of  a  com- 
modity, the  units  composing  which  are  uni- 
form in  kind  and  quality,  to  agree  that  the 
title  shall  pass  from  the  one  to  the  other 
without  any  separation  of  the  part  sold  from 
the  entire  mass,  notwithstanding  it  is  left 
in  the  possession  of  the  seller  as  the  bailee 
for  the  buyer;  but  the  intention  of  the  par- 
ties to  such  effect  must  be  established  as  a 
matter  of  fact.  Wood  v.  Roach,  52  111.  App. 
388. 

Although  upon  an  agreement  to  purchase 
a  certain  quantity  of  wheat  out  of  a  greater 
quantity,  all  of  the  same  uniform  kind  and 
quality,  where  the  price  is  paid,  but  the 
quantity  sold  is  not  segregated  from  the 
mass,  the  title  will  pass  to  the  purchaser 
if  such  is  the  intention  of  the  parties;  nev- 
ertheless, the  intention  in  every  such  ctfse 
is  a  question  of  fact  for  a  jury,  and  title 
does  not  necessarily  pass  as  a  matter  of  law. 
Jennison  v.  Thompson,  68  Minn.  333,  71  N. 
W.  380. 

It  is  held,  declared  the  court,  in  Cloke  v. 
Shafroth,  137  111.  393,  31  Am.  St.  Rep.  375, 
27  N.  E.  702,  by  what  is  probably  the  weight 
of  modern  American  decisions,  that  where 
the  sale  or  exchange  of  personal  property  is 
that  of  a  part  of  a  mass  of  the  same  kind, 
and  grade, — as  a.  part  of  the  corn  or  wheat 
in  an  elevator, — separation  from  the  mass 
or  other  specification  of  the  particular  part 
sold  is  unnecessary  to  its  appropriation,  in- 
dependent of  any  statute  vesting  the  owner- 
ship in  the  holder  of  a  warehouse  receipt. 

Under  what  may  be  termed  the  modern 
American  doctrine,  said  the  court  in  Fish- 
back  V.  Van  Dusen,  33  Minn.  Ill,  22  N.  VV. 
244,  where  a  mass  from  which  a  sale  is 
made  is  uniform  in  character  and  quality, 
such  as  wheat  contained  in  an  elevator,  sep- 
aration from  the  mass  is  not  absolutely  es- 
sential to  constitute  an  appropriation  of  the 
property,  so  as  to  pass  title  to  the  pur- 
chaser. 

Although  the  authorities  are  not  uniform, 
said  the  court    in  Nash    v.    Brewster,   39 
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Minn.  530,  2  L.R.A.  409,  41  N.  W.  105,  we 
think  the  rule  is  quite  well  established  that 
upon  a  sale  of  a  specific  quantity  of  grain, 
its  se^iaration  from  a  mass  indistinguisha- 
ble as  to  kind,  quality,  or  value,  of  which  it 
is  a  part,  is  not  necessary  to  pass  the  title, 
where  the  intention  to  do  so  is  otherwise 
manifest. 

While  there  is  some  confusion  and  con- 
flict among  .the  authorities  on  the  subject, 
said  the  court  in  Mackellar  v.  Pillsbury,  48 
Minn.  396,  51  N.  W.  222,  yet  it  is  settled 
in  this  state  that  where  a  certain  number 
of  articles  are  sold  out  of  a  greater  number 
of  exactly  the  same  kind  and  quality,  with 
the  intention  that  title  shall  presently  pass, 
and  where  the  vendee  has  the  absolute  right 
at  anv  time  to  take  thfe  amount  or  number 
out  of  the  whole  mass  or  quantity,  this  is 
sufficient  to  pass  the  title,  although  the  spe- 
cific articles  are  not  actually  designated  or 
separated  from  the  remainder. 

The  doctrine  that  the  division  of  a  uni- 
form mass,  indistinguishable  throughout,  is 
not  indispensable  to  the  transfer  of  owner- 
ship of  a  part  of  it  by  a  sale  when  the  par- 
ties intend  title  to  pass  at  once,  finds  sup- 
port in  two  English  cases. 

In  the  notable  case  of  Whitehouse  v. 
Frost,  12  East,  614,  a  vendor  having  40  tons 
of  oil  in  a  cistern,  sold  10  of  them,  and  re- 
ceived payment  in  full.  The  purchaser  in 
turn  sold  the  10  tons  he  had  bought  to  a 
third  person,  on  credit,  taking  his  accepted 
bill  at  four  months  for  the  price,  and  giving 
him  an  order  on  the  original  vendor  for  the 
delivery  of  the  oil.  This  order  was  duly 
accepted,  but  the  oil  was  left  in  the  cistern 
as  before,  undivided  from  the  40  tons.  The 
second  purchaser  having  become  bankrupt 
before  the  bill  he  gave  for  the  purchase 
money  matured,  the  first  purcliaser  sought 
to  withhold  from  him  the  possession  of  the 
oif,  but  the  court  held  that  tlie  property 
had  passed  beyond  recall,  and  it  was  not  in 
the  power  of  the  second  vendor  to  prevent 
the  measurement  and  delivery  of  it  to  the 
bankrupt. 

In  Jackson  v.  Anderson,  4  Taunt.  24,  there 
had  been  consigned  from  South  America  to 
the  defendant's  assignor  4,700  Spanish  silver 
dollars,  of  which  1,969  were  intended  for 
the  plaintiffs.  The  consignor  had  advised 
both  the  consignee  and  the  plaintiffs  to  this 
effect.  The  plaintiffs*  dollars  being  withheld 
on  demand,  they  brought  trover  for  their 
conversion,  and  succeeded. 

In  Austen  v.  Craven,  4  Taunt.  044,  the  de- 
fendants sold  60  hogsheads  of  double  loaf 
sugar  at  a  shilling  a  pound,  deliverable  free 
OH  board  a  British  sliip,  and  the  purchaser 
resold  it  with  the  defendants'  assent,  by  the 
same  description,  to  the  plaintiff.  The  su- 
gar was  not  delivered  or  weighed,  and  it 
was  held  that  the  last  purchaser  could  not 
recover  of  the  original  vendors  in  trover. 

And  in  White  v.  Wilks,  5  Taunt.  170,  23 
Eng.  Rul.  Cas.  252,  it  was  decided  that  no 
property  passes  by  a  bargain  and  sale  of 
20  tons"  of  oil  out  of  a  merchant's  general 
stock  consisting  of  several  large  quantities* 
in  a  number  of  cisterns  in  sundry  places, 
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without  drawing  off  the  part  sold  from  the 
rest  of  the  stock. 

These  two  cases  have  been  often  cited  as 
overruling  the  case  of  Whitehouse  v.  Frost, 
supra. 

The  leading  American  case  in  support  of 
the  doctrine  is  Kimberly  v.  Patchin,  19  N. 
Y.  330,  75  Am.  Dec.  334.  In  that  case  the 
facts,  briefly  stated,  were  these:  A  man 
named  .Dickinson  had  two  piles  of  wheat  in 
store  in  a  warehouse,  and  one  Shuttle  worth 
applied  to  purchase  6,000  bushels.  On  vis- 
iting the  piles  of  grain,  Shuttleworth  doubt- 
ed their  amounting  to  the  desired  quantity, 
while  Dickinson  was  confident  that  thev  did, 
and  engaged  to  make  good  any  shortage.  A 
bargain  was  thereupon  struck  for  G.OOO 
bushels  at  70  cents  the  bushel,  for  which 
half  the  price  was  paid  at  once  and  the 
balance  arranged  for,  and  Dickinson  gave 
Slmttle worth  a  bill  of  sale  and  a  warehouse 
receipt.  The  wheat  really  measured  6,249^ 
bushels,  and  was  all  left  undisturbed,  as  be- 
fore, in  the  warehouse.  Shuttleworth  turned 
his  purchase  over  to  the  defendant,  and  as- 
signed him  the  bill  of  sale  and  warehouse 
receipt.  Dickinson  sold,  soon  after  his- 
transaction  with  Shuttleworth,  the  entire 
quantity  of  wheat  in  the  warehouse, — 0,249 
bushels, — to  the  assignor  of  the  plaintiff, 
and  the  latter,  finding  the  wheat  had 
passed  into  the  possession  of  the  defendant, 
brought  suit  for  its  value,  alleging  a  con- 
version. The  court  divided,  but  a  majority 
held  that  the  ownership  of  6,000  bushels  of 
this  wheat  passed  by  the  sale  to  Shuttle- 
worth,  notwithstanding  it  was  never  sepa- 
rated from  the  additional  249  bushels  mak- 
ing up  the  rest  of  the  mass. 

In  the  Virginia  case  of  Pleasants  v.  Pen- 
dleton, 6  Rand.  (Va.)  473,  18  Am.  Dec.  726, 
the  vendor  sold  119  of  123  barrels  of  flour 
which  he  had  in  store  in  the  warehouse  of 
a  third  person,  receiving  a  check  for  the 
price,  and  delivering  to  the  purchaser  a  re- 
ceipted bill  of  parcels  and  an  order  on  the 
warehouseman  for  the  flour.  The  flour  was- 
all  of  the  same  grade  and  the  barrels  all 
alike.  "The  vendee,"  in  the  words  of  the 
court,  "had  only  to  present  his  order  to  the 
warehouseman,  and  the  flour  would  have 
Ijeen  rolled  out  to  him  without  a  moment's 
delay."  The  morning  after  the  sal?,  the 
warehouse  was  destroyed  by  fire  and  the 
flour  was  totally  consumed,  together  with 
the  check  which  had  been  given  for  the 
price.  In  an  action  by  the  vendor  to  re- 
cover the  purchase  money,  the  court  held 
that  the  sale  was  complete  and  passed  the 
title  to  the  flour,  notwithstanding  the  bar- 
rels had  not  been  divided  from  the  rest  of 
their  number,  and  therefore  that  the  loss 
rested  upon  the  buyer. 

In  the  case  of  Chapman  v.  Shepard.  39 
Conn.  413.  there  had  been  a  sale  of  a  certain 
number  of  bags  of  meal,  part  of  a  larger 
and  uncertain  numl>er  on  board  a  vessel.. 
at  a  definite  price  per  bag.  wliich  was  paid 
by  the  payment  at  maturity  of  a  promis- 
sory note  given  by  the  buyer  to  the  soller, 
but  the  bags  were  left  in  possession  of  the 
owner  of  a  vessel  who  had  originally  sold 
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the  entire  quantity  to  the  vendor.  The  pur- 
chaser removed  part  of  the  bags  sold  to 
him  with  the  consent  of  the  shipowner,  and 
left  the  remainder  on  board  the  vessel. 
Upon  a  subsequent  claim  by  the  shipowner 
of  a  li^  for  the  unpaid  purchase  price  to 
him  from  the  vendor,  who  had  become  in- 
solvent, the  court  held  him  estopped  to  dis- 
pute the  title  of  the  vendee  to  the  remainder 
of  the  bags  of  meal  which  had  not  been 
taken  away. 

The  court  in  that  case,  after  examining 
a  number  of  authorities,  and  distinguish- 
ing some  of  them,  reached  the  following  con- 
clusion, as  resting  at  once  upon  authority 
and  the  reason  of  the  thing :  first,  that  there 
is  no  legal  bar  which  prevents  the  transfer 
of  title  to  500  bags  out  of  a  larger  number 
of  bags  of  meal,  all  of  the  same  kind,  weight, 
and  value,  before  actual  separation  from 
the  mass;  second,  that  the  title  thereto 
passes  when  the  proof  establishes  as  a  fact 
that  it  was  the  intention  of  the  vendor  and 
vendee  that  it  should  pass,  notwithstanding 
there  was  no  separation. 

In  the  case  of  Waldron  v.  Chase,  37  Me. 
415,  59  Am.  Dec.  56,  there  was  a  purchase 
of  500  bushels  of  corn  at  a  stated  price  per 
bushel,  and  a  payment  of  the  purchase 
price,  from  a  seller  who  owned  several  thou- 
sand bushels  in  bulk.  The  500  bushels 
sold  were  not  set  apart  from  the  mass,  which 
was  uniform  in  quality,  nor  were  they  in 
any  way  marked  off  or  identified;  but,  from 
time  to  time  after  the  bargain  was  made, 
the  purchasers,  as  they  wanted  it,  took  away 
a  portion  of  their  purchase  until  they  had 
received  276  bushels,  when  a  fire  occurred 
which  destroyed  almost  the  entire  remain- 
der. The  purchasers  contended  in  the  liti- 
gation with  the  seller  which  followed  that 
although  they  had  paid  for  the  entire  500 
bushels,  yet  the  title  and  the  property  had 
passed  to  no  more  than  the  276  bushels 
which  they  had  actually  carried  away,  and 
that  the  remainder  was  not  legally  theirs 
nor  at  their  risk  of  loss.  The  court  held 
the  sale  an  executed  one,  and  the  title  to 
have  passed  to  the  buyer  to  the  whole  quan- 
tity for  which  he  had  bargained. 

in  the  case  of  Hires  v.  Hurff,  39  N.  J.  L. 
4,  reversed  on  error,  in  40  N.  J.  L.  581,  29 
Am.  Rep.  282,  there  had  been  purchased  and 
paid  for  200  bushels  of  corn  out  of  a  lot 
of  500  bushels.  It  was  agreed  that  the 
com  should  remain  in  the  seller's  custody 
until  it  hardened  enough  to  be  fit  for  de- 
livery. Before  the  200  bushels  sold  had  been 
measured  out  from  the  mass  and  got  ready 
for  delivery,  the  sheriff  levied  upon  the  en- 
tire lot  an  execution  against  the  vendor. 
Notwithstanding  the  levy,  and  while  it  was 
still  in  force,  the  vendor  took  the  200  bush- 
els of  corn  sold  out  of  the  lot,  and  delivered 
them  to  the  purchaser.  Thereupon  the  sher- 
iff suchI  the  purchaser  for  the  value  of  the 
com  received,  on  the  ground  that  no  title 
to  it  had  passed  before  the  levy  of  the  exe- 
cution. A  statute  of  New  Jersey  was  then 
in  force,  providing  that  any  person  who 
should  purchase  in  good  faith  goods  of  a 
defendant  in  execution,  and  pay  for  them 
26  LuR^.  (N.S.) 


before  levy,  without  notice,  should  not  be 
devested  of  his  title  by  the  fact  that  the 
execution  had  issued  before  he  made  his 
purchase.  The  court  below  held  that  the 
title  had  not  passed  to  the  purchaser  while 
the  corn  remained  in  bulk  in  the  seller's 
possession,  unsevered,  and  therefore  that 
the  levy  was  good  and  the  sheriff  entitled 
to  recover.  Accordingly,  a  verdict  was  in 
effect  directed  for  the  sheriff  against  the 
purchaser.  Tlie  judgment  was  affirmed  by 
the  supreme  court  in  banc,  the  court  being 
of  the  opinion  that  there  was  nothing  but 
payment  of  the  price  in  the  case  evincing 
an  intention  to  make  an  absolute  transfer 
of  ownership  to  the  purchaser,  and  that 
was  not  sufficient  evidence  to  require  sub- 
mission of  the  case  to  the  jury.  Granting 
that  the  intention  of  the  parties  to  a  sale 
of  a  portion  of  goods  in  bulk  would  govern 
against  the  rule  that  title  does  not  pass 
without  severance,  such  intention  must  be 
unmistakably  made  clear.  Hires  v.  Hurff, 
39  N.  J.  L.  4.  But  the  court  of  errors  and 
appeals,  to  which  the  case  was  taken  by  the 
purchaser,  was  of  a  different  opinion,  and 
reversed  unanimouslv  the  judgment.  40 
N.  J.  L.  581,  29  Am.'^Rep.  282. 

The  Kansas  case  of  Kingman  v.  Holm- 
quist,  36  Kan.  735,  59  Am.  Rep.  604,  14 
Pac.  168,  was  a  controversy  over  25,000 
hedge  plants  bought  by  one  party,  and  de- 
livered, with  notice  of  the  purchase,  to  the 
other,  as  a  part  of  an  undivided  and  much 
larger  lot.  The  plants  were  tied  up  in  bim- 
dles  of  250  each,  and  were  all  of  the  same 
quality  and  value.  The  recipient  of  the  en- 
tire lot,  having  refused  to  surrender  tlic 
plants  bought  by  his  adversary,  was  sued 
by  the  latter  for  a  conversion.  The  court 
held  the  plaintiff  entitled  to  recover,  since,  in 
its  opinion,  the  title  to  the  plants  he  had 
bought  passed  to  him  by  the  sale,  notwith- 
standing they  were  never  separated  from 
the  mass. 

In  Clark  v.  Griffith,  24  N.  Y.  595,  revers- 
ing 2  Bosw.  558,  the  defendants  had  sold 
and  delivered  to  the  plaintiff's  vendor  four 
billiard  tables  and  their  accoutrements,  all 
alike  and  of  equal  value,  on  credit,  and 
taken  a  chattel  mortgage  upon  the  subject 
of  the  sale,  to  secure  the  purchase  price. 
As  a  part  of  the  transaction,  they  had  ex- 
pressly stipulated  in  writing  that  as  soon  as 
one  quarter  of  the  total  purchase  price 
should  be  fully  paid,  they  would  execute 
and  deliver  a  full  and  free  bill  of  sale  for, 
and  release  the  chattel  mortgage  upon,  one 
of  the  billiard  tables,  and  this  they  accord- 
ingly did  when  a  fourth  of  the  price  had 
been  received.  Default  having  been  made 
upon  the  subsequent  pajinents,  the  defend- 
ants seized  all  four  tables  by  virtue  of  the 
chattel  mortgage,  and  refused  to  surrender 
any  one  of  them  to  the  plaintiff  on  his  de- 
mand, he  having,  in  the  meantime,  acquired 
from  the  purchasers  all  their  title.  The 
court  held  the  defendants  liable  for  a 
conversion,  although  no  separation  of  the 
one  table  from  the  remaining  three  had  been 
made  up  to  the  time  of  seizure  by  anybody. 
It  conceded   the   defendants'  right  to   take 
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three  of  the  tables,  and  to  select  any  three 
that  they  chose,  but  denied  their  right  to 
take  the  fourth,  and,  taking  it,  they  be- 
came liable  for  its  conversion.  When  they 
took  the  tables,  said  the  court,  they  had  a 
right  to  select  three,  and  the  three  they 
first  took  into  their  possession  then  and 
Yhere  became  and  were,  by  such  act,  their 
three  tables;  in  legal  effect  they  made  their 
selection,  and  when  they  did,  they  had  no 
right  to  take  the  fourth.  The  fourth  and 
last  table,  when  they  took  it,  belonged  to 
the  plaintiff.  His  title  vested  absolutely  in 
this  table  immediately  upon  the  exercise  of 
the  right  of  selection,  and  the  sale  there- 
upon was  executed  and  consummated. 

In  Morrison  v.  Woodley,  84  111.  192,  it 
was  apparently  the  opinion  of  the  court 
that,  upon  a  sale  of  3,000  railroad  ties  at 
20  cents  apiece,  lying  on  a  certain  dock  as 
a  part  of  a  larger  quantity,  and  left  in  the 
custody  of  the  vendor's  agent,  where  the 
purchase  price  was  paid  and  a  bill  of  sale 
executed,  the  title  passed,  although  there 
was  no  selection  or  separation  of  the  ties 
sold  from  the  entire  lot,  where  the  custodian 
was  notified  of  the  sale,  requested  to  care 
for  the  ties  sold  until  the  purchaser  could 
remove  them,  and  was  paid  by  the  pur- 
chaser a  dockage  fee,  but  the  judgment 
really  went  against  the  vendor,  upon  the 
theory  that,  after  this,  the  parties  to  the 
transiaction  had  agreed  that  the  ties  sold 
should  be  taken  back,  and  that  there  should 
be  delivered  in  lieu  thereof  an  equal  niun- 
ber  of  railroad  ties  which  belonged  to  the 
vendor,  and  which  were  lying  upon  another 
dock  at  a  different  place;  so  that  the  case 
cannot  be  regarded  as  of  very  much  author- 
ity. 

In  the  case  of  Levasseur  v.  Gary  (Me.) 
3  Atl.  461,  the  purchaser  agreed  to  take  100 
bushels,  at  50  cents  a  bushel,  out  of  500 
bushels  of  seed  oats  contained  in  a  bin  in 
the  store  of  the  seller,  in  addition  to  a  pur- 
chase that  he  made  of  all  the  seller's  wheat, 
which  was  set  apart  and  reserved  for  de- 
livery to  him  when  he  should  send  the  bags 
in  which  the  grain  was  to  be  put  and  car- 
ried away.  The  court  held  that  the  sale,  so 
far  as  the  wheat  was  concerned,  was  an  exe- 
cuted sale,  but,  with  respect  of  the  sale  of 
the  oats,  it  used  the  following  languaf^e: 
"There  were  some  500  bushels  of  seed  oats 
in  a  bin  in  the  store  at  the  time.  '  The  pur- 
chaser agreed  to  take  100  bushels  at  50 
cents  a  bushel.  The  oats  were  not  to  be 
measured  out  till  he  should  send  bags  for 
them,  which  he  was  to  do  at  his  pleasure. 
The  $150  paid  by  purchaser  was  to  cover  the 
seed  oats.  We  think  it  was  understood  that 
the  purchaser  was  to  own  the  100  bushels 
as  his  own  property,  and  that  the  risk  was 
on  him.  Waldron  v.  Chase,  37  Me.  414,  59 
Am.  Dec.  5(j.  The  feed  oats,  however,  were 
not  specifically  bought.  Enough  was  to  be 
put  in  to  fill  the  bags  when  they  were  sent. 
Any  feed  oats  would  do.  No  property  in 
any  specific  oats  passed.  A  jury  miglit  have 
drawn  different  inferences.  We  state  our 
own.  The  seed  oats  came  to  $50.  The 
wlieat  was  about  60  bushels  in  quantitv, 
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averaging  the  guesses  of  the  witnesses. 
This  would  make  $110  worth  of  specific- 
property  bought.  The  balance  of  the  $150- 
paid  by  plaintiff  was  for  feed  oats  to  be 
supplied.  He  is  entitled  to  recover  back 
this  balance.  Judgment  for  plaintiff  for 
),  with  interest  from  date  of  writ." 


2,  Reasoning,    {yritioisnif    and    counter 

criticism. 

The  argument  of  Le  Blanc,  J.,  in  White- 
house  V.  Frost,  12  East,  614,  in  concurring 
with  his  associates  in  the  judgment  that 
the  title  to  10  tons  out  of  40  tons  of  oil  in 
one  cistern  passed  beyond  recall  upon  a  re- 
sale by  the  first  purchaser,  and  the  accep- 
tance of  his  order  to  deliver  without  draw- 
ing them  off,  ran  thus:  But  something,, 
it  is  said,  still  remained  to  be  done ;  namely, 
the  measuring  off  of  the  10  tons  from  t he- 
rest  of  the  oil.  Nothing,  however,  remained 
to  be  done  in  order  to  complete  the  sale. 
The  objection  only  applies  where  some  tiling- 
remains  to  be  done  as  between  the  buyer 
and  seller  for  the  purpose  of  ascertain- 
ing either  the  quantity  or  the  price,  neither 
of  which  remained  to  be  done  in  this  case. 
.  .  .  Though  something  remained  to  be 
done  as  between  the  vendee  and  the  persons 
who  retained  the  custody  of  the  oil,  before* 
the  vendee  could  be  put  into  separate  pos- 
session of  the  part  sold,  yet,  as  between  hink 
and  his  vendor,  nothing  remained  to  perfect 
the  sale. 

Lord  Mansfield  disposed  of  the  question 
of  the  failure  of  title  to  the  undivided  coin» 
in  Jackson  v.  Anderson,  4  Taunt.  24,  as  fol- 
lows: It  appears,  said  he,  that  no  Fepara- 
tion  was  ever  made  from  the  whole  quantity 
of  1,969  dollars  belonging  to  the  plaintiffs; 
and  an  objection  has  been  taken  on  that 
ground  against  the  form  of  tHe  action.  But 
we  think  there  is  no  difficulty  in  that  point. 
The  defendant  has  disposed  of  all  the  dol- 
lars, consequently  he  has  disposed  of  those 
which  belong  to  the  plaintiffs;  and  as  all 
are  of  the  same  value,  it  cannot  be  a  ques- 
tion what  particular  dollars  were  theirs.  It 
is  not  like  the  case  of  tenants  in  common,, 
who  have  a  right  to  every  part  of  every  grain 
of  corn,  etc.  Here  one  has  a  right  to  a  cer- 
tain number  and  the  other  to  the  rest.  If 
a  man  keeps  all,  and  has  no  right  to  a  part^ 
the  action  lies  for  that  part  which  he  de- 
tains. 

To  sustain  the  conclusion  reached  in 
Kimberly  v.  Patch  in,  19  X.  Y.  330,  75  Am. 
Dec.  334,  that  title  had  passed  to  the  pur- 
chaser of  a  definite  number  of  bushels  of 
wheat  out  of  bulk  in  a  warehouse,  without 
a  division  of  the  mass,  Comstock,  J.,  in  the 
prevailing  opinion,  reasoned,  in  substance, 
thus:  The  quantity  of  wheat  in  store  to 
which  the  contract  related,  said  he,  was 
estimated  by  the  parties  at  about  6,000 
bushels.  But  subsequently,  after  the  store- 
keeper had  sold  tlie  same  wheat  once  more 
to  hini  througli  whom  the  plaintiffs  claim,. 
it  appeared  on  measurement  to  overrun  the 
estimate  by  an  excess  of  249  bushels.  When 
the   6,000   bushels  were  bought,   they   were 
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mixed  in  the  storeliouse  with  the  exces^s, 
and  neither  measured  nor  separated.  Tlie 
sale  was  not  in  bulk,  but  of  precisely  6,000 
bushels.  On  this  ground,  the  plaintiffs 
claim  that  the  contract  was  executory, — a 
mere  agreement  to  sell  and  deliver  the  speci- 
fied quantity, — and  that  no  title  passed  by 
the  transaction.  It  is  not  denied,  however, 
nor  does  it  admit  of  denial,  that  the  parties 
intended  a  transfer  of  the  title.  The  argu- 
ment is,  and  it  is  the  only  one  which  is 
even  plausible,  that  the  law  overrules  that 
intention,  although  expressed  in  plain 
written  language,  entirely  appropriate  to 
the  purpose.  It  is  a  rule  asserted  in  many 
legal  authorities,  he  continued,  but  which 
may  be  quite  as  fitly  called  a  rule  of  reason 
and  logic,  that  in  order  to  an  executed  sale, 
80  as  to  transfer  title  from  one  to  another, 
the  thing  sold  must  be  ascertained.  This  is 
a  self-evident  truth  when  applied  to  those 
subjects  of  property  which  are  distinguish- 
able by  their  physical  attributes  from  all 
other  things,  and  therefore  are  capable  of 
exact  identification.  No  person  can  be  said 
to  own  a  horse  or  a  picture  unless  he 
is  able  to  specify  what  horse  or  what 
picture  it  is  that  belongs  to.  him.  It 
•is  not  only  legally  but  logically  impos- 
sible to  hold  property  in  such  things 
unless  they  are  ascertained  and  distin- 
guished from  all  other  things;  and  this, 
I  apprehend,  is  the  foundation  of  the  rule 
that  on  a  sale  of  chattels,  in  order  to  pass 
the  title,  the  articles  sold  must,  if  not  de- 
livered, be  designated  so  that  possession  can 
be  taken  by  the  purchaser  without  any  fur- 
ther act  on  the  part  of  the  seller.  But,  he 
added,  property  can  be  acquired  and  held  in 
many  things  which  are  incapable  of  such  an 
identification.  Articles  of  this  nature  are 
sold  not  by  a  description  which  refers  to 
and  distinguishes  the  particular  thing,  but 
in  quantities,  which  are  ascertained  by 
vreigbt,  measure,  or  count;  the  constituent 
parts  which  make  up  the  mass  being  undis- 
tinguishable  from  each  other  by  any  physic- 
al difference  in  size,  shape,  texture,  or  qual- 
ity. Of  this  nature  are  wine,  oil,  wheat, 
and  other  cereal  grains,  and  the  flour  manu- 
factured from  them.  These  can  be  identified 
only  in  masses  or  quantities,  and  in  that 
mode,  therefore,  they  are  viewed  in  the  con- 
tracts and  dealings  of  men.  In  respect  of 
such  things,  the  rule  mentioned  must  be  ap- 
plied according  to  the  nature  of  the  subject. 
But  as  it  is  not  possible,  in  reason  or  philos- 
nphy,  to  identify  each  constituent  particle 
composing  a  quantity,  so  the  law  does  not 
require  such  an  identification.  Where  the 
quantity  and  the  general  mass  from  which 
it  is  to  be  taken  are  specified,  the  subject  of 
the  contract  is  ascertained,  and  it  is  pos- 
sible for  the  title  to  pass  if  the  sale  is 
complete  in  all  its  other  elements.  An 
actual  deliverj^  indeed,  cannot  be  made  un- 
less the  whole  is  transferred  to  the  pos- 
session of  the  purchaser,  or  unless  the  par- 
ticular quantity  sold  is  separated  from  the 
residue;  but  actual  delivery  is  not  indispen- 
sable in  any  case  in  order  to  pass  a  title,  if 
the  thing  to  be  delivered  is  ascertained,  if 
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the  price  is  paid  or  a  credit  given,  and  if 
nothing  further  remains  to  be  done  in  re- 
gard to  it.  It  appears  to  me,  he  went  on, 
that  a  very  simple  and  elementary  inquiry 
lies  at  the  foundation  of  the  present  case.  A 
quantity  of  wheat  being  in  store,  is  it  pos- 
sible, in  reason  and  in  law,  for  one  man  to 
own  a  given  portion  of  it,  and  for  another 
man  to  own  the  residue,  without  a  separa- 
tion of  the  parts? 

To  bring  the  inquiry  to  the  facts  of  the 
case:  In  the  storehouse  of  D.  there  was  a 
quantity  not  precisely  known.  In  any  con- 
ceivable circumstances  could  S.  become 
owner  of  6,000  bushels  and  D.  of  the  residue, 
which  turned  out  to  be  249  bushels,  without 
the  portion  of  either  being  divided  from  the 
other's?  The  answer  to  this  inquiry  is 
plain.  Suppose  a  third  person,  being  the 
prior  owner  of  the  whole,  had  given  to  S. 
a  bill  of  sale  of  6,000  bushels,  and  then  one 
to  D.  for  the  residue,  more  or  less,  intend- 
ing to  pass  to  each  the  title,  and  expressing 
that  intention  in  plain  words.  W^hat  would 
have  been  the  result?  The  former  owner 
most  certainly  would  have  parted  with  all 
his  title.  If,  then,  the  two  purchasers  did 
not  acquire  it,  no  one  could  own  the  wheat, 
and  the  title  would  be  lost.  This  would  be 
an  absurdity.  But  if  the  purchasers  could 
and  would  be  the  owners,  how  would  they 
hold  it?  Plainly,  according  to  their  con- 
tracts. One  would  be  entitled  to  6,000" 
bushels,  and  the  other  to  what  remained 
after  that  quantity  was  subtracted.  Again,, 
suppose  D.,  having  in  store  and  owning  249 
bushels,  S.  had  deposited  with  him  6,000 
bushels  for  storage  merely,  both  agreeing 
that  the  quantities  might  be  mixed. 

This  would  be  a  case  of  confusion  of  prop* 
erty  where  neither  would  lose  his  title.  In 
the  law  of  bailments  this  is  entirely  settled. 
These  and  other  illustrations  which  might 
be  suggested  demonstrate  the  possibility  of 
a  divided  ownership  in  the  wheat.  If,  then,, 
the  law  admits  that  the  property,  while  in 
mass,  could  exist  in  that  condition,  it  was 
plainly  competent  for  the  parties  to  the 
sale  in  question  so  to  deal  with  each  other 
as  to  effectuate  that  result.  One  of  them,, 
being  the  owner  of  the  whole,  could  stipu- 
late and  agree  that  the  other  should  thence- 
forth own  6,000  bushels  without  a  separa- 
tion from  the  residue.  And  this,  I  think,  ia 
precisely  what  was  done.  .  .  ,  The 
parties  went  directly  to  the  result  without 
the  performance  of  any  useless  ceremonies, 
and  it  would  be  strange  indeed  if  the  law 
denied  their  power  to  do  so.  .  .  .  It  is 
unnecessary  to  decide  whether  the  parties 
to  the  sale  became  tenants  in  common.  If 
a  tenancy  in  common  arises  in  such  cases, 
it  must  be  with  some  peculiar  incidents  not 
usually  belonging  to  that  species  of  owner- 
ship. I  think  each  party  would  have  the 
right  of  severing  the  tenancy  by  his  own 
act;  that  is,  the  right  of  taking  the  portion 
of  the  mass  that  belonged  to  him,  being  ac- 
countable only  if  he  invaded  the  quantity 
which  belonged  to  the  other.  But,  assuming 
that  the  case  is  one  of  strict  tenancy  in 
common,  the  defendant  became  the  owner  of 
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(J,000  and  the  plaintiffs  of  249  parts  of  the 
whole.  As  neither  could  maintain  an  action 
a^^ainst  the  other  for  taking  possession 
merely  of  the  whole,  more  clearly  he  can- 
not if  the  other  takes  only  the  quantity 
which  belongs  to  him. 

lliere  is,  said  the  court  in  Waldron  v. 
Chase,  37  Me.  415,  59  Am.  Dec.  56,  an  ap- 
pari'Ht  conflict  of  authority  on  this  subject, 
aiisin«^,  perhaps,  more  from  a  difference  in 
the  forms  of  action  by  which  parties  have 
fioii^jht  to  vindicate  their  rights  than  from 
any  real  difference  of  opinion  concerning  the 
law.  In  this  case  the  contract  of  sale  was 
complete.  The  corn  was  paid  for,  and  the 
pa  it  was  taken  by  the  buyers,  who  had  a 
right  to  take  the  residue  when  convenient  for 
them,  in  the  ordinary  course  of  their  busi- 
ness. Nothing  more  was  necessary  to  be 
done  on  the  part  of  the  seller,  and  both  upon 
principle  and  according  to  the  law,  as  ad- 
duced by  the  authorities  cited  by  counsel 
in  the  case,  the  property  passed  to  the  pur- 
chasers, and  was  at  their  risk. 

Mr.  Justice  Depue,  in  delivering  the  un- 
animous opinion  of  the  court  in  Hurff  v. 
Hires,  40  N.  J.  L.  681,  29  Am.  Rep.  282, 
reversing  39  N.  J.  L.  4,  said:  There  is  a- 
clear  and  well-settled  legal  distinction  be- 
tween the  individual  rights  of  several  par- 
ties in  goods  of  uniform  kind  and  quality 
and  those  in  which  there  is  no  uniformity  in 
these  respects.  It  is  recognized  in  cases  of 
a  cotenancy  of  personal  property,  readily 
divisible  by  weight  or  measurement  into 
portions  absolutely  alike  in  quality  and 
value.  In  such  cases  either  tenant  may 
take  his  proper  proportion,  and  it  will  be 
regarded  as  a  proper  severance,  so  long  as 
he  does  not  take  more  than  his  share;  but 
the  rule  is  otherwise  in  case  of  property 
not  severable  in  this  manner.  .  .  .  it  is 
also  recognized  in  cases  of  the  interming- 
ling of  the  goods  of  several  owners,  where 
the  whole  is  indistinguishable  in  quality 
and  value.    And  again: 

"In  my  judgment,"  said  he,  referring  to 
the  doctrine  that  where  there  is  a  bargain 
for  a  portion  of  a  mass  from  which  the 
vendor  has  a  right  to  make  such  a  selection 
as  he  sees  fit,  tliere  is  no  transfer  of  owner- 
ship until  he  has  made  a  selection,  **this 
principle  should  not  be  applied  where  the 
bulk  from  which  the  quantity  purchased  is 
to  be  separated  is  uniform  in  kind  and  qual- 
ity, and  has  been  approved  by  the  pur- 
chaser, and  the  full  contract  price  has  been 
paid."  In  Virginia,  New  York,  Connecticut, 
and  Maine,  said  he,  and  thereupon  virtually 
added-  New  Jersey  to  the  list,  the  courts 
have  held  the  broad  doctrine,  without  quali- 
fication, that,  on  a  contract  of  sale  oi  a 
certain  quantity  from  a  larger  bulk,  uni- 
form in  kind  and  quality,  the  property  will 
pass,  though  there  be  no  separation  of  the 
quantity  sold,  if  such  be  tlie  intention  of 
the  parties,  and  that  no  rule  of  law  will 
overrule  such  intention  if  it  be  otherwise 
clearly  expressed. 

In  Kingman  v.  Holmouist,  36  Kan.  735. 
69  Am.  Rep.  604,  14  Pac.  168,  the  court 
reasoned  as  follows:  '^^Ve  think  the  sale 
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to  Holmquist  was  complete,  although  the 
25,000  plants  sold  were  not  separated  from 
the  whole  number  delivered,  and  that  the 
action  for  conversion  can  be  maintained. 
It  will  be  observed  that  the  controversy  is 
not  with  the  vendor.  He  had  received  full 
payment,  had  tied  the  plants  up  in  bundles, 
and  had  delivered  them  at  the  place  agreed 
upon.  By  this  action  he  intended  to  trans- 
fer the  title  to  Holmquist,  and  he  has  ever 
since  regarded  and  treated  it  as  a  complete 
sale.  Nothing  remained  to  be  done  by  him 
to  ascertain  the  quantity,  quality,  or  price 
of  the  plants  sold.  It  is  argued  that  be- 
cause the  bundles  intended  for  Holmquist 
were  not  set  apart  or  designated  by  some 
mark,  the  title  did  not  pass.  But  separa- 
tion could  not  make  more  certain  the  quan- 
tity, quality,  or  price  of  the  plants  pur- 
chased by  Holmquist.  They  were  a  part  of 
a  specific  and  ascertained  quantity.  There 
were  328  bundles  of  plants,  which  were  uni- 
form in  the  number  contained  in  each,  as 
well  as  in  the  quality  and  value.  It  was 
therefore  immaterial  from  what  part  of  the 
whole  the  100  bundles  of  Holmquist  were 
taken.  No  possible  advantage  could  have 
been  gained  by  either  party  if  the  privilege 
of  selection  had  been  conferred  upon  him, 
and  it  is  idle  to  dispute  about  the  identity 
of  articles  that  are  equal  in  kind  and  value. 
Each  had  a  right  to  a  certain  number  of 
the  whole,  and  either  had  a  right  to  take 
possession  of  the  number  that  belonged  to 
him;  and  indeed,  the  circumstances  under 
which  Kingman  received  the  plants  are 
such  that  he  might  properly  be  regarded  as 
the  bailee  of  Hoimquist.  He  held  for  Holm- 
quist a  specified  number  of  bundles  which 
were  a  portion  of  a  quantity  that  was  ascer- 
tained and  certain,  and  with  which  the 
seller  had  nothing  further  to  do.  While  the 
English,  and  some  of  the  American,  courts 
hold  that  in  all  cases  the  goods  sold  must 
be  separated  and  specifically  identified  be- 
fore the  title  will  pass,  the  weight  of  au- 
thority in  this  country  is  that  where  the 
property  sold  is  a  part  of  an  ascertained 
mass  of  uniform  quality  and  value,  separa- 
tion is  not  essential,  and  the  title  to  the 
part  sold  will  pass  to  the  vendee,  if  such 
appears  to  be  the  intention  of  the  parties." 
Chief  Justice  Dixon  of  Wisconsin,  in  de- 
livering the  opinion  of  the  court  in  Young 
v.  Miles,  20  Wis.  615,  began  thus  anent  the 
topic  of  this  note:  I  am,  said  he,  happily 
relieved  from  entering  into  any  lenghty  dis- 
cussion of  the  principal  question  presented 
by  this  case,  which  is  whether  replevin  can 
be  maintained  for  the  wheat,  or  rather,  the 
quantity  of  wheat  specified  in  the  receipt, 
after  its  intermixture  with  the  wheat  of  R. 
in  the  warehouse.  The  authorities  are  in 
clear  and  palpable  conflict.  According  to 
some,  it  can;  according  to  others,  it  can- 
not. I  need  only  refer  to  Kimberly  v. 
Patchin,  19  N.  Y.  330,  76  Am.  Dec.  "334, 
and  Scudder  v.  Worster,  11  Cush.  573, 
which  are  the  two  leading  American  cases. 
The  opinions  in  both  are  elaborate  and  well 
considered,  the  previous  decisions  reviewed, 
and  all  the  law  and  the  doctrine  for  and 
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against  ably  stated  and  discussed.  They  are 
iu  fact  the  only  cases  necessary  to  be  con- 
sulted to  obtain  a  proper  understanding  of 
the  question  and  of  the  decisions  of  the 
courts.  The  former  is  a  decision  in  the 
affirmative;  the  latter,  in  the  negative.  I 
assent  most  fully  to  the  views  expressed  in 
the  former,  and  think  that  the  action  can 
be  maintained.  The  doctrine  of  the  court 
of  appeals,  sustained,  as  it  is,  by  many  ad- 
judications, seems  to  me  the  more  rational 
and  sound.  It  is,  in  substance,  as  to  arti- 
cles of  this  nature,  wheat  and  the  cereal 
grains,  and  flour  mauufactured  from  them, 
wine,  oil,  and  the  fruits  of  the  earth,  which 
are  sold  not  by  a  description  which  refers 
to  and  distinguishes  the  particular  thing, 
but  in  quantities  which  are  ascertained  by 
weight,  measure,  or  count,  and  which  are 
undistinguishable  from  each  other  by  any 
physical  difference  in  size,  shape,  texture,  or 
quality,  that  there  may  be  different  owners 
of  a  common  mass,  each  having  a  separate 
property  in  his  share,  and  each  entitled  to 
sever  it  from  the  share  or  shares  of  the 
others,  and,  if  necessary,  for  the  nrescrva- 
tion  of  his  rights,  to  maintain  replevin  for 
the  same,  subject  to  deductions  for  any  loss 
or  waste  properly  falling  to  his  share  while 
the  property  remained  in  the  mass.  In  sup- 
port of  this  doctrine,  I  can  add  nothing  to 
the  reasoning  of  Judge  Comstock,  which  is 
so  convincing  to  my  mind.  Were  I  to  say 
anything  it  would  be  but  repetition,  and 
that  is  tiresome  and  imnecessary. 

There  is  some  conflict  of  authority,  said 
the  court  in  Hubler  v.  Gaston,  9  Or.  66,  42 
Am.  Rep.  794,  where  a  sale  is  made  of  a 
lesser  out  of  a  greater  quantity,  uniform  in 
kind  and  quality.  The  English  courts  ad- 
here to  the  rule  that,  as  between  the  vendor 
and  purchaser,  separation  of  the  quantity 
sold  from  a  larger  bulk  identical  in  kind 
and  quality  is  necessary  before  the  title  will 
pass,  although  it  is  said  that  very  slight 
and  unimportant  circumstances  will  take 
the  transaction  out  of  the  rule  in  those 
courts.  In  the  American  courts,  the  cases 
on  this  subject  are  quite  conflicting.  In 
Virginia,  New  York,  Connecticut,  Maine, 
and  New  Jersey,  the  courts  hold  that  where 
the  subject-matter  of  the  sale  is  part  of  an 
ascertained  mass  of  uniform  quality  and 
value,  the  property  will  pass,  though  there 
be  no  separation,  if  such  be  the  intention  of 
the  parties,  and  that  no  rule  of  law  will 
overrule  that  intention  if  it  be  otherwise 
clearly  expressed.  In  such  cases,  the  bulk 
or  mass  is  ascertained  or  identified,  and  of 
uniform  kind  and  quality,  and  when  in- 
spected or  approved  by  the  purchaser,  and 
the  contract  price  is  paid,  there  does  not 
seem  to  us  to  be  any  valid  reason  why  the 
title  to  the  property  will  not  pass  until  the 
quantity  purchased  is  separated. 

The  storage  of  oil  in  tanks  and  of  grain 
in  elevators,  said  the  court  in  Brownfield  v. 
Johnson,  128  Pa.  254,  6  L.R.A.  48,  18  Atl. 
543.  although  not  universal,  is  the  usual  and 
ordinary  means  employed  by  large  dealers 
in  those  commfodities;  and  while  no  custom  | 
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of  that  kind,  technically  speaking,  could  be 
established,  the  usage  of  the  trade  and  gen- 
eral course  of  business  in  this  country  are 
well  known.  In  view  of  the  necessities  which 
grow  out  of  such  usage,  the  .^nerican  courts 
have  departed  from  the  rule  adhered  to  in 
England,  and  have  recognized  a  rule  for  the 
delivery  of  this  class  of  property  more  in 
conformity  with  the  commercial  usages  of 
the  country.  The  weight  of  American  au- 
thority, it  was  added,  supports  the  proposi- 
tion that  when  property  is  sold,  to  be  taken 
out  of  a  speciflo  mass  of  uniform  quality, 
the  title  will  pass  at  once  if  such  appears  to 
be  the  intent.  Oil  in  a  tank  and  grain  in 
an  elevator  serve  to  illustrate  this  rule. 

The  doctrine  of  Gushing  v.  Breed,  14  Al- 
len, 376,  92  Am.  Dec.  777,  that  a  sale  of 
grain  out  of  a  larger  quantity  stored  in  an 
elevator  or  warehouse,  and  uniform  in  kind 
and  quality,  gives  rise,  while  the  mass  is 
undivided,  to  a  tenancy  in  common  which 
supersedes  the  necessihr  of  weighing  or 
measuring  out  the  part  sold  in  order  to 
complete  the  sale,  was  referred  in  Hires  v. 
Hurff,  39  N.  J.  L.  4,  and  the  court  there 
conceded  that  "the  peculiar  position  of 
grain  in  elevators,  the  mixed  property  of 
different  owners,  stored  in  large  quantities, 
the  convenience  and  necessity  of  selling 
while  in  storage  for  future  shipments  and 
for  advances,  may  require  some  modiflca- 
tion  by  custom  of  the  rule  that  has  been  ap- 
plied to  ordinary  cases  of  sales  of  smaller 
quantities  from  the  mass." 

It  has  been  repeatedly  said  that  the  case 
of  Whitehouse  v.  Frost,  12  East,  614,  was 
overruled  by  Austen  v.  Craven,  4  Taunt. 
644,  and  White  v.  Wilks,  5  Taunt.  176,  23 
Eng.  Kul.  Cas.  252.  The  statement  lacks 
accuracy^  Each  of  these  cases  involved  a 
sale  out  of  the  vendor's  general,  undesig* 
nated  stock,~K>ne  of  sugar,  the  other  of  oil; 
Whitehouse  v.  Frost,  supra,  a  sale  of  part 
of  the  contents  of  a  particular  cistern. 

In  Austen  v.  Craven,  supra,  the  language 
of  the  judges  fails  to  justifv  the  statement 
that  they  overruled  Whitehouse  v.  Frost, 
supra.  Trover,  said  Lord  Mansfield,  cannot 
be  maintained  but  for  specific  soods.  Any 
sugars  of  required  quality  would  have  satis- 
fied this  contract.  It  is  a  contract  for  a 
certain  quantity  of  a  specified  quality  of 
sugars.  I  say  nothing  on  the  case  of  the 
oil;  there  it  is  held  that  trover  will  lie  for 
a  specific  quantity  of  a  liquid  without  its 
ever  having  been  separated;  how  it  is  to 
be  distinguished  from  the  mass,  I  know  not; 
but  that  case  stands  quite  on  its  own  bot- 
tom: it  is  unlike  other  oases.  And  Gibbs, 
J.,  added:  We  need  say  nothing  on  that 
case;  suffice  it  that  it  is  very  distinguish- 
able from  this. 

In  White  v.  Wilks,  supra,  the  language 
of  the  judges  went  somewhat  farther,  but 
fell  short  at  that  of  overruling  Whitehouse 
v.  Frost,  supra.  The  objection  here  is,  said 
Lord  Mansfield,  after  he  had  cited  and  ap- 
proved Austen  v.  Craven,  supra,  that  no 
specific  quantity  of  oil  was  sold.  The  quan- 
tity agreed  to  be  sold  was  mixed  with  a 
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much  larger  quantity;  and  not  only  that, 
but  it  was  mixed  with  several  different 
quantities.    How  was  it  to  be  separated? 

It  is  true  that  Heath,  J.,  in  White  v. 
Wilks,  supra,  did  say:  We  do  not  pretend 
to  reconcile  the  case  of  Austen  v.  Craven, 
supra,  with  that  of  Whitehouse  v.  Frost, 
supra;  it  would  be  impossible  to  do  so.  But 
plainly,  Justice  Heath,  when  he  made  that 
remark,  had  not  closely  studied  the  facts  in 
the  two  cases,  nor  carefully  weighed  the 
opinions  of  Lord  Mansfield  and  Justice 
Gibbs  in  the  later  one. 

Both  Austen  v.  Craven  and  White  v. 
Wilks,  supra,  were  cases  where  the  vendors 
had  an  unrestricted  right  to  select  the  sugar 
or  the  oil  to  be  delivered  as  the  subject  of 
the  sale,  and  either  might  have  taken  it 
out  of  his  own  stock  on  hand  or  procured  it 
from  another,  as  he  chose. 

In  Field  v.  Moore,  Hill  ft  D.  Supp.  418, 
the  case  of  Whitehouse  v.  Frost,  supra,  was 
pronounced  in  conflict  with  accepted  prin- 
ciples, and  declared  to  have  been  directly 
overruled  and  to  be  wholly  irreconcilable 
with  the  current  of  authorities. 

In  Woods  V.  McGee,  7  Ohio,  pt,  2,  p.  127, 
30  Am.  Dec.  202,  the  case  of  White  v.  Wilks, 
supra,  was  cited  as  overruling  Whitehouse 
V.  Frost,  supra. 

In  Hutchinson  ▼.  Hunter,  7  Pa.  140,  it 
was  said  of  Whitehouse  y.  Frost,  supra, 
that  it  was  a  case  with  which  much  dis- 
satisfaction was  expressed  in  Austen  v. 
Craven  and  White  v.  Wilks,  supra,  and  one 
which  may  be  considered  as  overruled. 

Whitehouse  v.  Frost,  supra,  was  cited  in 
Hutchinson  v.  Com.  82  Pa.  472,  with  the 
remark:  This  case  was  undoubtedly  de* 
cided  against  the  current  of  authority.  It 
was  questioned  in  Austen  v.  Craven  and 
White  V.  Wilks,  supra,  and  may  now  be 
considered  as  overruled.  And  yet  the  con- 
clusion in  the  Pennsylvania  case  was  more 
consistent  with  the  former  case  than  with 
the  latter  cases. 

But  in  Chapman  ▼.  Shepard,  39  Conn. 
413,  it  was  said  of  Whitehouse  y.  Frost, 
supra,  that  while  it  had  been  the  subject 
of  some  adverse  criticism,  it  seemed  to  have 
been  properly  decided. 

The  case  of  Kimberly  v.  Patchin,  19  N. 
Y.  330,  75  Am.  Dec.  334,  has  been  ^he  tar- 
get of  almost  as  much  criticism  as  that  of 
Whitehouse  v.  Frost,  supra. 

In  the  Elgee  Cotton  Cases  (United  States 
v.  Woodrufl')  22  Wall.  180,  22  L.  ed.  863, 
Strong,  J.,  for  the  majority,  cited  that  case 
and  that  of  Russell  v.  Carrington,  42  N.  Y. 
118,  1  Am.  Rep.  498,  which  followed  it, 
and  said  of  the  two:  "These  decisions,  we 
think,  are  not  in  accordance  with  the  au- 
thorities generally  in  this  country."  But 
when,  in  that  case,  the  learned  justice  went 
further  and  added:  "They  are  in  conflict 
with  later  decisions  in  New  York.  In  Kein 
V.  Tupper,  62  N.  Y.  553,  the  English  rule 
was  strictly  accepted,"  he  lapsed  into  error. 
In  Kein  v.  Tupper,  supra,  the  cotton,  which 
was  the  subject  of  the  sale,  was,  by  the  ex- 
press terms  of  the  contract,  to  be  weighed 
and  sampled,  and  the  samples  taken  from 
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the   bales   compared   for   quality   with    the 
I  original    samples   on    which    the    sale   was 
I  based  before  delivery  and  acceptance  could 
take  place. 

In  Foot  V.  Marsh,  51  N.  Y.  288,  the  mass 
from  which  the  sale  was  made  did  not  run 
uniform  in  quality  and  value.  In  that  case 
there  was  a  sale  by  sample  of  4,000  gallons 
of  oil  in  100  casks,  deliverable  on  call,  and 
subject  to  a  monthly  charge  for  storage. 
The  vendors  had  in  store  150  casks,  aver- 
aging 40  f^allons  each,  but  of  three  different 
grades.  Sixty-eight  were  like  the  sample, 
46  were  superior  to  it,  and  the  rest  were 
inferior  in  quality.  When  the  sellers  came 
to  make  an  actual  delivery,  the  oil  had  so 
far  leaked  away  that  there  were  but  1,821 
gallons  in  the  hundred  casks  they  tendered. 
The  court,  on  these  facts,  distinguished 
Kimberly  v.  Patchin,  supra^  and  required 
the  vendors  to  make  good  the  deficit. 
'  The  case  of  Kimberly  v.  Patchin,  supra, 
was  also  distinguished  in  the  late  New  York 
case  of  Lighthouse  v.  Third  Nat.  Bank,  162 
N.  Y.  336,  56  N.  E.  738,  reversing  25  App. 
Div.  630,  52  N.  Y.  Supp.  488,  because  the 
trial  court,  it  was  said,  had  correctly  de- 
cided that  the  sale  contract  was  executory , 
and  effected  no  change  of  title  at  the  time 
of  its  execution, — a  necessary  conclusion^ 
based  upon  the  coincidence  of  absence  of 
title  in  the  vendor,  and  the  lack  of  such 
identification  and  appropriation  of  the  sub- 
ject-matter  of  the  contract  as  is  essential 
to  the  passage  of  title. 

The  principle  that  upon  a  sale  of  a  speci- 
fied quantity  of  personal  property  then  in 
existence,  and  forming  a  part  of  a  mass 
indistinguishable  in  quality  and  value 
throughout,  a  separation  or  delivery  is  not 
essential  to  pass  title  to  the  purchaser,  where 
the  intent  to  do  so  is  otherwise  clearly 
manifested,  which  w^as  laid  down  in  the 
cases  of  Kimberly  v.  Patchin  and  Russell 
v.  Carrington,  supra,  does  not  apply  where 
the  subject  of  the  sale  is  not  in  existence  or 
in  a  deliverable  state,  and  tlie  vendor,  at 
the  time  of  the  contract,  has  not  a  mass  on 
hand  from  which  it  can  be  taken.  Wilson 
V.  Empire  Dairy  Salt  Co.  50  App.  Div.  114, 
63  N.  Y.  Supp.  565. 

It  cannol^  therefore,  be  said  with  pro- 
priety that  the  later  decisions  in  New  York 
are  in  conflict  with  those  of  Kimberly  v. 
Patchin  and  Russell  v.  Carrington,  supra. 

In  Kentucky  in  Ferguson  v.  Northern 
Bank,  14  Bush,  555,  29  Am.  Rep.  418,  the 
case  of  Kimberly  v.  Patchin,  supra,  was 
cited  as  the  leading  case  adverse  to  the  doe- 
trine  that  no  title  passes  by  a  sale  of  a 
certain  quantity  of  a  commodity  in  mass, 
to  be  subtracted  from  a  greater  quantity, 
until  there  has  been  a  division  and  identi- 
fication; and  was  said  to  have  been  followed 
by  subsequent  decisions  so  as  to  give  rise  to 
a  conflict  on  the  question  in  the  American 
authorities.  Tlie  Kentucky  tribunal  criti- 
cized the  reasoning,  and  refused  to  follow 
the  New  York  case, — a  course  it  repeated 
in  Mercer  Nat.  Bank  v.  Hawkins,  104  Ky. 
171,  4G  S.  W.  717. 

The    case    of    Pleasants   ▼.    Pendleton,    6 
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Band.  (V&.)  473,  18  Am.  Dec.  726,  has  also 
been  subjectd  to  much  adverse  criticism. 

The  facta  in  the  Ohio  case  of  Woods  y. 
McGee,  7  Ohio,  pt.  2  p.  127,  30  Am.  Dec. 
202,  were  strikingly  similar,  and  the  con- 
clusion was  diametrically  opposed. 

Judge  Grimke,  who  delivered  the  opinion 
of  the  court  in  the  latter  case,  cited  the 
former  as  a  very  strong  case  the  other  way, 
and  then  commented  upon  it  as  follows: 

It  18  impossible,  said  he,  to  hide  from 
one^s  self  that  the  fact  of  the  small  difference 
between  123  barrels,  the  whole  quantity,  and 
119  barrels,  the  number  sold,  may  have  gone 
a  great  way  to  influence  the  judgment.  It 
was  a  hard  case,  and  hard  cases  always 
make  shipwreck  of  principles.  It  is  impos- 
sible to  answer  the  difficult  inquiry,  if  a 
part  only  of  the  flour  had  been  burnt  in 
that  case,  on  whom  would  the  loss  have 
fallen?  If  A,  being  the  owner  of  2,000 
barrels  of  flour,  sells  1,000  to  B,  but  with- 
out anything  being  done  to  ascertain  the 
identity  and  individuality  of  the  part  sold, 
and  1,000  barrels  are  consumed  by  Are,  what 
is  there  to  determine  that  the  1,000  are  the 
property  of  the  vendee,  and  that  he  shall 
bear  the  loss?  Until  this  question  can  be 
answered,  we  must  adhere  to  the  later  Eng- 
lish cases;  or  rather,  we  must  adhere  to 
principle,  which,  looking  to  every  conse- 
quence which  may  arise  from  any  given 
combination  of  circumstances,  establishes  a 
rule  which  shall  be  liable  to  as  little  fluc- 
tuation as  possible. 

These  remarks  were  quoted  in  part  by, 
and  commanded  the  approval  of,  the  Massa- 
chusetts supreme  court  in  Scudder  v.  Wor- 
Bter,  11  Cush.  573,  while  criticizing  and  dis- 
agreeing with  the  decision  in  Pleasants  v. 
Pendleton,  supra.  And  in  Hutchinson  v. 
Hunter,  7  Pa.  140,  Rogers,  J.,  who  delivered 
the  opinion  of  the  court,  expressed  himself 
as  inclined  to  subscribe  to  the  remarks  of 
Judge  Grimke,  in  Woods  v.  McGee,  supra, 
in  regard  to  Pleasants  v.  Pendleton  supra, 
which  he  characterized  as  a  case  in  which 
the  error  consisted  of  a  misapplication  of  a 
principle  conceded  by  his  court. 

The  reasoning  of  Judge  Grimke  did  not 
eeem  to  be  convincing  to  the  supreme  court 
of  California,  in  the  case  of  Horr  v.  Bar- 
ker, 11  Cal.  393,  70  Am.  Dec.  791.  After 
quoting  the  Ohio  jurist  in  the  passage  given 
above,  the  California  tribunal  proceeded  to 
Bay:  It  appears  to  us  that  the  court  sacri- 
firad  the  common  sense  and  justice  of  that 
ease  to  the  misapplication  of  a  good  princi- 
ple when  confined  to  proper  circumstances. 
Suppose  A  sells  and  delivers  1,000  barrels 
to  B,  and  500  to  C,  and  that  the  two  pur- 
chasers afterwards  put  their  flour  together 
in  one  mass,  all  being  of  the  same  brand, 
and  without  marks  to  distinguish  one  bar- 
rel from  another;  in  case  of  partial  luss, 
upon  whom  would  it  fall?  It  would  seem  to 
be  a  very  inadequate  system  of  jurisprudence 
that  could  not  solve  that  question.  The 
parties  had  a  right  to  do  what  they  did  do, 
and  common  justice  would  say  each  should 
bear  the  loss  in  proportion  to  his  interest 
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in  the  whole.  And  what  possible  difference 
can  it  make  if  one  party  is  the  seller  and 
the  other  the  purchaser?  In  the  latter  case, 
as  in  the  former,  each  is  the  separate  owner 
of  a  specified  number  of  barrels.  The  seller 
has  1,000  barrels  in  a  warehouse  in  one 
mass,  and  sells  to  a  purchaser  a  portion,  and 
gives  him  a  delivery  order  which  he  pre- 
sents, and  takes  a  warehouse  receipt  in  his 
own  name,  leaving  the  flour  in  the  mass. 
From  the  transaction  it  is  clear  that  it  is 
the  mutual  agreement  of  the  seller  and  pur- 
chaser that  uie  property  should  remain  to- 
gether; for  the  plain  reason  that  practical 
common  sense  will  not  dispute  about  the 
separate  identity  of  two  or  more  things 
that  are  all  just  alike.  In  all  such  cases, 
we  conceive  it  to  be  the  duty  of  the  courts 
to  look  to  the  intention  of  the  parties. 
They  are  competent  to  contract,  and  have  a 
practical  knowledge  of  tlie  best  method  of 
carrying  out  theit  intentions;  and  the  court 
should  give  effect  to  such  intentions  when 
ascertained. 

The  cases  of  Kimberly  v.  Patchin,  19  N. 
Y.  330,  75  Am.  Dec.  334,  and  PleasanU  v. 
Pendleton,  supra,  were  cited  in  Commercial 
Nat.  Bank  ▼.  Gillette,  90  Ind.  268,  46  Am. 
Rep.  222,  and  declared  to  proceed  upon  the 
theory  that  commercial  interest  demands  a 
modification  of  the  rule  of  law  that  the  title 
to  personal  property  not  separated  and 
specifically  identified,  when  sold  out  of  a 
large  mass  or  bulk  of  articles  of  the  same 
kind,  does  not  pass  to  the  purchaser.  In 
our  judgment,  said  the  Indiana  tribunal,  in 
that  association,  commercial  interests  are 
best  promoted  by  a  rigid  adherence  to  the 
rule  which  the  sages  of  the  law  have  so 
long  and  so  strongly  approved.  The  rule 
secures  real  transactions  and  actual  sales, 
and  thus  checks  the  wild  spirit  of  specula- 
tion; it  prevents  in  no  small  measure  the 
making  of  mere  wagering  contracts;  it  puts 
business  on  a  staple  basis,  and  makeb  it 
essential  that  there  should  be  real,  and  not 
sham,  transfers  of  property;  it  makes  titles 
secure,  protects  creditors  and  purchasers, 
and  represses  fraud.  If  it  be  granted  that 
the  rule  does  somewhate  interfere  with  the 
freedom  of  biHsiness  transfers,  still,  the  good 
it  produces  far  outweighs  this  inconven- 
ience; but  we  do  not  believe  it  does  inter- 
fere with  actual  business  transfers,  for  com- 
mon experience  informs  us  that  real  sales 
are  seldom,  if  ever,  made  without  a  specifio 
designation  of  the  thing  bought.  Tlie  rule 
may  interfere  with  dealers  in  "margins," 
makers  of  "corners,"  and  framers  of  "op- 
tions," and  to  affirm  that  it  does  do  this  is 
to  give  it  no  faint  praise.  In  principle  the 
rule  is  sound,  and  in  practical  operation, 
salutary. 

The  case  of  Pleasants  ▼.  Pendleton,  supra, 
was  cited  in  Ferguson  v.  Northern  Bank, 
supra,  as  a  case  adverse  to  the  general  rule ; 
but,  said  the  Kentucky  court,  on  an  exam- 
ination of  that  case,  it  will  be  found  that 
not  one  of  the  barrels  of  flour  in  the  ware- 
house was  branded  like  the  119  barrels 
claimed  by  the  plaintiff,  and  it  was  there 
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expressly  held  that  the  subject  of  the  bar- 
gain was  so  designated  as  to  be  clearly  dis- 
tinguishable. 

The  case  of  Ferguson  v.  Northern  Bank, 
supra,  was  followed  in  Mercer  Nat.  Bank  v. 
Hawkins,  supra. 

Waldron  v.  Chase,  37  Me.  414,  59  Am. 
Dec.  56,  as  Depue,  J.,  in  Hurff  v.  Hires,  40 
N.  J.  L.  581,  29  Am.  ^ep,  282,  pointed  out, 
was  not  overruled  by  Morrison  v.  Dingley, 
63  Me.  553,  but  only  distinguished  on  the 
ground  that,  in  the  latter  case,  the  vendor 
had  not  been  paid,  and  so  could  not  be  pre- 
sumed to  have  intended  to  part  with  his 
property  before  he  received  itis  price. 

The  opposing  line  of  cases  rests  upon  the 
incontesCable  fact  that  the  precise  thing 
sold,  if  a  part  of  a  mass  of  things  of  the 
same  kind,  cannot  possibly  be  identified  as 
the  subject  of  the  sale  until  it  is  taken  out 
of  bulk  and  set  aside  by  itself.  The  buyer 
and  seller  cannot,  it  is  said,  agree  that  the 
title  shall  pass  before  this  is  dene,  because 
neither  knows  or  can  form  any  conception 
of  what  is  bought  and  sold. 

I  think,  said  Lord  Campbell,  in  giving  his 
judgment  in  Aldridge  v.  Johnson,  7  El.  & 
Bl.  885,  speaking  of  a  sale  of  barley  out  of 
bulk,  that  no  portion  of  what  remained  in 
bulk  ever  vested  in  the  plaintiff.  We  can- 
not tell  what  part  of  that  is  to  vest.  No 
rule  of  the  law  of  vendor  and  purchaser  is 
more  clear  than  this:  that  until  the  appro- 
priation and  separation  of  a  particular 
quantity,  or  signification  of  assent  to  the 
particular  quantity,  the  property  is  not 
transferred. 

If,  said  the  court  in  Scudder  v.  Worster, 
supra,  the  sale  here  had  been  of  all  the  pork 
in  the  cellar,  or  of  any  entire  parcel  sep- 
arated from  the  residue,  or,  if  the  250  bar- 
rels had  had  some  descriptive  mark  distin- 
guishing them  from  the  other  barrels,  the 
property  would  have  been  transferred  by 
the  sale;  but  the  difficulty  of  the  case  is  in 
maintaining  that,  in  the  absence  of  each 
and  all  of  these  circumstance  distinguishing 
articles  sold,  the  particular  barrels  of  pork 
selected  from  the  larger  mass  were  the  prop- 
erty of  the  purchaser,  or  had  ever  passed  to 
him. 

Where  there  is  a  bargain  for  a  certain 
quantity  ex  a  greater  quantity,  said  Bay- 
ley,  J.,  in  Gillett  v.  Hill,  2  Cromp.  &  M. 
530,  and  there  is  a  power  of  selection  in 
the  vendor  to  deliver  which  he  thinks  fit, 
then,  the  right  to  them  does  not  pass  to  the 
vendee  until  the  vendor  has  made  his  selec- 
tion ;  and  trover  is  not  maintainable  till 
that  is  done.  If  I  agree  to  deliver  a  quan- 
tity of  oil,  as  10  out  of  18  eighteen  tons, 
no  one  can  say  which  part  of  the  whole 
quantity  I  have  agreed  to  deliver,  until  a 
selection  is  made.  There  is  no  individual- 
ity until  it  has  been  divided. 

The  statement  was  quoted  with  approval 
in  Block  v.  Maas,  65  Ala.  211,  and  by  Scud- 
der, J.,  in  Hires  v.  Hurif,  39  N.  J.  L.  4. 
But  when  the  latter  case  was  taken  to  the 
court  of  errors  and  appeals,  and  there  unan- 
imously reversed,  that  tribunal  said,  qual- 
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ifyingly:  This  doctrine  is  founded  on  cor- 
rect principles  where  the  gross  bulk  is  vari- 
able in  kind  or  quality,  and  the  selection 
from  it  of  that  part  which  shall  be  delivered 
is  of  benefit  to  the  vendor. 

The  decision  in  Hutchinson  v.  Hunter, 
7  Pa.  140,  was  justified  by  the  facts  in 
that  ease.  The  court  in  Chapman  v.  Shep- 
ard,  39  Conn.  413,  pointed  this  out  when 
it  said  that  while  the  opinion  was  strongly 
in  the  direction  of  holding  that  a  severance 
from  the  mass  is  absolutely  essential  to 
vest  title  in  the  vendee,  yet  it  would  itself 
have  decided  the  case  in  precisely  the  same 
way,  for  the. subject  of  the  sale  there  was 
a  part  of  a  bulk  of  unequal  quantities  and 
values.  In  the  Pennsylvania  case,  the  sale  was 
of  100  out  of  125  barrels  of  molasses,  some 
containing  as  much  as  45  gallons  and  others 
as  little  as  39  gallons.  If,  between  the 
time  of  sale  and  delivery,  the  price  of  mo- 
lasses had  changed,  so  that  the  buyer  wished 
to  take  the  45-gallon  barrels,  and  the  seller 
to  give  the  39-gallon  ones,  or  vice  veraa, 
according  as  the  price  had  risen  or  fallen, 
how  could  either,  against  the  other's  will, 
have  selected  100  barrels  to  complete  the 
sale?  The  court,  in  that  case,  was  not 
called  upon  to  disapprove  Whitehouse  v. 
Frost,  12  East,  614,  and  Pleasants  v.  Pendle- 
ton, 6  Rand.  (Va.)  473,  18  Am.  Dec.  726, 
or  to  commend  White  v.  Wilks,  6  Taunt. 
176,  23  Eng.  RuL  Cas.  252,  and  subscribe 
to  Judge  Grimke's  views  in  Woods  v.  Mc- 
Gee,  7  Ohio,*  pt  2,  p.  127,  30  Am.  Dec.  202. 

The  like  criticism  has  been  made  concern- 
ing Woods  ▼.  McGee,  supra.  In  Chapman 
V.  Shepard,  39  Conn.  413,  the  court  pointed 
out  the  fact  that  the  barrels  of  flour  in  the 
Ohio  lot  varied  in  value  from  25  cents  to 
half  a  dollar  apiece,  and,  of  course,  had  to 
be  sorted  for  delivery. 

And  in  Newhall  v.  Langdon,  39  Ohio  St.  87, 
48  Am.  Rep.  426,  the  Ohio  supreme  court 
itself  said  of  Woods  v.  McGee,  supra,  that 
an  examination  of  the  facts  in  that  case 
would  show,  that  while  the  judgment  was 
right,  yet  it  did  not  necessarily  depend  up- 
on the  principles  discussed  and  declared  by 
Judge  Grimke,  but  that  the  distinction  be- 
tween that  and  the  instant  case  was  so 
manifest  that  even  conceding  the  correct- 
ness of  the  principles  stated  by  the  learned 
judge,  it  was  unnecessary  to  question  them, 
as  they  did  not  control  the  case  at  bar. 

And  then  the  court  in  the  last  case  went 
a  step  further  and  approved  Whitehouse  v. 
Frost,  supra,  saying:  "The  tendency  of  the 
more  recent  cases  has  been  to  follow  that 
case,  though  its  correctness  has  been  ably 
challenged.  This  tendency  has  arisen  out 
of  the  apparent  necessity  of  adapting  the 
principles  of  the  common  law  to  the  changes 
in  the  new  methods  adopted  for  the  trans- 
action of  business." 

In  Waldo  v.  Belcher,  33  N.  C.  (11  Ircd. 
L.)  609,  in  which  the  facts  were  very  simi- 
lar to  those  in  Kimberly  v.  Patchin,  19  N. 
Y.  330,  75  Am.  Dec.  334,  and  the  conclusion 
exactly  contrary,  Pearson,  J.,  for  the  court, 
re-igoned  in  substance,  as  follows:  To  en- 
title the  plaintiffs  to  recover,  said  he,  the 
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property  in  the  corn  must  have  passed  to 
the  defeBdanty  so  as  to  make  it  his  corn. 
We  think  the   property   did  not  pass,   be- 
cause the  com  was  not  in  a  condition  to  be 
delivered,  the  portion  sold  not  being  sepa- 
rated from  the  bulk.     It  could  not  there- 
fore be  identified, — it  was  not  specific.    The 
defendant  could  not  tell  what  corn  was  his. 
We  are  relieved  from  the  necessity  of  dis- 
cussing this  question,  because  it  is  settled 
by  several  cases  directly  in  point   [citing 
White  V.  Wilks,  supra].     ...     It  was  in- 
sisted that,  in  this  case,  no  measuring  was 
necessary  or  intended,  and  there  was  no  rea- 
son why  the  defendant  should  desire  his  corn 
to  be  separated  from  the  bulk  until  he  made 
sale  of  it,  and  that  the  parties  intended  by 
what   was    done    to    deliver    the   corn, — ^to 
pass  the  property  as  an  executed  contract, 
it  is  true  that  when  the  property  is  specific, 
and  is  in  a  condition  to  be  identified  and  de- 
livered, and  the  intention  is  proven  to  be 
that  it  shall  presently  pass,  it  does  pass, 
although  something  remains  to  be  done,  to 
measure  or  to  weigh,  so  as  to  ascertain  the 
precise  amount.     .    .     .    But  this  is  only 
true  in  regard  to  such  things  as  are  in  a 
condition   to  be   delivered.     If   the  corn  is 
in  bulk,   so  that  there  is  no  telling  what 
com  in  particular  was  sold,  the  property 
does  not  pass,  although  it  was  the  inten- 
tion of  the  parties  to  consider  it  as  deliv- 
ered  and    that   the    property    should    pass. 
The  intention  may  rebut  a  presumption,  but 
it  is  impossible  by  an  intention  to  change 
an  indefinite  into  a  definite  thing.     If  I  sell 
100  bushels  of  com  in  my  crib,  which  con- 
tains a   thousand,   although   the  purchaser 
pays  me  the  money,  and  it  is  the  intention 
that   the    property   tnerein   shall    presently 
pass  to  him,  yet  it  does  not  pass,  because  it 
is  physically  impossible.     It  cannot  be  told 
what  corn  is  his  until  it  is  separated. 

In  Willard  v.  Perkins,  44  N.  G.  (Busbee, 
L.)  253,  the  plaintiff  had  purchased  of  the 
defendant,  and  paid  the  full  price  for,  300 
barrels  of  rosin,  to  be  delivered  when  called 
for  in  the  following  week,  but  had  not  called 
for  the  rosin.  The  vendor  had,  before  the 
week  closed,  a  much  larger  quantity  of  rosin 
on  hand,  and  could  easily  have  delivered  300 
barrels  on  demand,  but  he  never  set  aside  or 
separated  any  from  the  mass  as  appropri- 
ated to  the  plaintiff.  After  the  week  had 
elapsed,  the  rosin  being  still  in  the  vendor's 
possession,  unsevered  from  the  mass,  the 
whole  quantity  was  accidently  destroyed  by 
fire.  The  plaintiff,  having  demanded  the 
300  barrels,  and  failed  to  get  them,  sued  the 
defendant,  counting  both  on  the  contract 
and  for  money  had  and  received  to  his  use. 
The  court  defeated  him  upon  the  ground 
that  he  had  committed  a  breach  of  the  con- 
tract by  not  calling  for  the  rosin  during 
the  week.  Pearson,  J.,  for  the  court,  dis- 
tinguished tne  prior  decision  in  Waldo  v. 
Belcher,  supra,  in  this  wise:  Our  attention 
was  called  to  that  case,  said  he,  and  it  was 
said  that  there  stress  is  laid  on  the  fact 
that  the  cora  was  not  measured  and  set 
apart,  and  consequently  did  not  become  the 
property  of  the  buyer,  so  its  destruction  was 
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the  seller's  loss.  "In  that  case  the  ques- 
tion was  whether  the  corn  had  been  the  prop- 
erty of  the  defendant  at  the  date  of  the  con- 
tract, and  it  was  held  it  had  not,  because 
it  was  not  measured  up  and  set  apart  so 
as  to  be  then  capable  of  being  delivered.  But 
there  is  no  intimation,  that  it  would  have 
made  any  difference  if,  after  the  date  of 
the  contract,  the  plaintiff  had,  in  the  ab- 
sence of  the  defendant,  gone  through  the  idle 
ceremony  of  measuring  up  the  requisite 
number  of  bushels,  and  made  proclamation 
that  he  set  it  apart  for  the  defendant.  In 
that  case  the  corn  was  burnt  before  it  was 
the  duty  of  the  defendant,  according  to  the 
contract,  to  take  it  away.  Here  the  rosin 
was  burnt  after  the  plaintiff  was  in  default 
in  not  taking  it  away,  and  while,  by  reason 
of  such  default,  it  was  left  there  at  his  risk ; 
the  distinction  is  obvious." 

The  question  of  the  necessity,  in  order 
to  pass  title,  of  separating  property  sold 
out  of  a  mass  uniform  in  kind,  quality,  and 
value,  was  raised  in  the  state  of  Washington 
for  the  first  time,  in  the  case  of  Anderson 
V.  Crisp,  6  Wash.  178,  18  L.R.A.  419,  31  Pac 
638. 

The  court,  however,  declined  to  decide  that 
question,  because  it  found  the  fact  to  be 
that  the  units  of  the  mass  from  which  the 
sale  under  consideration  had  been  made  did 
not  run  uniform  in  condition,  quality,  and 
value,  and  it  deemed  it  advisable  to  refrain 
from  expressing  an  opinion  on  the  point  un- 
til it  should  become  necessary  to  do  so  in 
a  case  where  it  was  at  issue.  In  that  case 
there  had  been  a  sale  of  bricks  in  a  kiln, 
and  the  individual  bricks  exhibited  consider- 
able differences.  The  appellants,  said  the 
court,  did  not  buy  a  portion  of  an  indistiii- 

fuishable  mass,  where  all  the  component 
arts  were  of  equal  value,  but  their  con- 
tract called  for  162,000  merchantable  bricks, 
and  the  evidence  was  that  the  bricks  deemed 
unmerchantable  were  thrown  aside  and  not 
counted  when  they  came  to  haul  them,  so 
that  it  is  impossible  to  determine  before  the 
segregation  of  the  bricks  not  only  what  par- 
ticular bricks  were  sold,  but  what  relative 
portions  of  the  kiln  were  sold;  and  while  it 
may  be  conceded  that  the  intention  of  the 
parties  will  be. carried  into  effect  if  it  can 
be  ascertained,  yet,  under  this  contract,  it 
is  impossible  to  ascertain  not  only  the  par- 
ticular bricks  sold,  but  the  actual  relative 
number  of  bricks  sold,  by  reason  of  the  un- 
settled question  of  what  bricks  were  and  were 
not  merchantable,  creating  an  element  of 
uncertainty  in  the  contract  which  does  not 
exist  in  those  cases  where  the  vendor  sells  a 
certain  number  of  bushels  of  grain,  or  a 
certain  number  of  gallons  of  oil  or  tons  of 
hay  in  an  undivided  mass,  where  all  the  dif- 
ferent portions  are  of  equal  value. 

Tlie  doctrine  of  this  case  was  reasserted 
in  Lauber  v.  Johnston,  54  Wash.  59,  102 
Pac.  873,  where  there  was  a  sale  of  the 
merchantable  hay  contained  in  several  stacks 
in  the  vendor's  field  and  the  unmerchantable 
was  rejected  in  the  process  of  baling. 

In  State  ex  rel.  Vilas  v.  Wharton,  117 
Wis.   568,   94   N.   W.   359,   the   contract  of 
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sale  before  the  court  was  in  writing,  and, 
in  the  opinion  of  the  court,  clearly  war- 
ranted the  inference  that  the  parties  to  it 
intended  the  title  to  pass  at  once  to  the 
subject  of  the  sale.  To  resist  that  infer- 
ence, said  the  court,  there  is  but  one  circum- 
stance at  all  worthy  of  consideration,  viz.: 
that  some  of  the  individual  sales  did  not 
convey  all  the  lumber  of  the  specified  size 
and  grade  which  the  vendor  had  on  the 
docks.  From  this  respondent  argues,  and 
the  court  below  concluded,  that  each  sale 
was  not  of  any  specific  lumber,  but  of  a 
specified  quantity  out  of  a  larger  mass. 
Such  circumstance  has  been  held  sufficient 
to  ^overcome  very  clear  words  in  a  contract 
of  sale  of  a  few  out  of  many  units,  with- 
out designating  or  segregating  those  sold, 
especially  where  the  units  are  distinguish- 
able from  each  other,  as  in  case  of  horses 
or  cattle.  In  such  cases  it  is  argued  that 
the  parties  cannot,  by  any  possibility,  have 
intended  to  transfer  the  title  to  any  par- 
ticular horse,  since  they  have  not  contracted 
for  the  sale  of  any  particular  one.  A  dif- 
ferent doctrine,  is  sustained  by  many  well- 
considered  authorities  in  the  case  of  sale  of 
part  of  a  mass  of  some  commodity  of  which 
the  particles  or  units  are  not  distinguish- 
able one  from  another;  such  as  inspected 
grain  in  store,  oil  in  tanks,  and  the  like. 
As  to  such  property,  it  is  held  that  there 
may  well  exist  intent  to  transfer  title  to 
the  number  of  bushels  or  gallons  sold,  al- 
though they  are  not  measured  out  and  sepa- 
rated from  the  mass.  This  doctrine  has  not 
been  applied  to  graded  lumber  in  any 
case  called  to  our  attention,  nor  is  it  neces- 
sary to  decide  as  to  its  applicability  here, 
for  we  are  satisfied  that  the  contracts  show, 

grima  facie,  at  least,  sales  of  specific  lum- 
er,  which,  to  the  knowledge  of  the  par- 
ties, was  defined  and  distinguishable  from 
that  not  sold. 

The  defendants  in  Hutchison  v.  Com.  82 
Pa.  472,  were  indicted  and  convicted  of 
embezzlement  and  larceny  concerning  some- 
thing over  a  thousand  barrels  of  oil,  the 
property  of  the  prosecuting  witness.  They 
were  brokers  in  oil,  and  as  such  had  re- 
ceived from  the  complainant  two  orders  for 
the  oil  described  in  the  indictment,  drawn 
on  and  accepted  by  the  Union  Pipe  Line,  a 
corporation  having  in  its  tanks  and  miles 
of  pipe  many  thousands  of  barrels  of  oil. 
The  defendants  had  many  such  orders  be- 
longing to  their  customers,  and  drew  from 
the  pipe  line  company  all  the  oil  represented 
in  the  aggregate,  and  converted  it  to  their 
customers'  or  their  own  use,  and  failed,  so 
that,  when  the  prosecutor  called  for  his  oil, 
they  were  unable  to  comply  with  his  de- 
mand. The  defendants  contended  that  there 
was  no  bailment,  because  there  was  no  sepa- 
ration of  the  oil  belonging  to  the  complain- 
ing witness  from  the  immense  quantity  in 
the  keeping  of  the  pipe  line  company,  and 
as  a  sequence,  that  there  was  no  delivery, 
therefore  no  asportation  of  the  prosecutor's 
property.  "This,"  said  Paxson,  J.,  in  the 
opinion  of  the  court,  afllrming  the  convic- 
tion, "is  the  vital  point  in  the  case.  If 
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there  was  no  delivery  of  the  oil,  there  was 
no  bailment."  The  learned  judge  then  re- 
ferred to  the  existence  of  a  long  line  of 
cases,  both  in  England  and  this  country,  in- 
volving the  question  of  how  far  a  sale  of 
goods  is  complete  when  the  articles  sold 
have  not  been  separated  from  other  goods  of 
like  character,  and  cited  Hutchinson  v. 
Hunter,  7  Pa.  140,  as  having  deduced  from 
the  authorities  tlie  rule  that  the  goods  must 
be  ascertained,  designated,  and  separated 
from  the  stock  or  quantity  with  which  thev 
are  mixed  before  the  property  can  pass,  and, 
until  this  was  done  the  goods  would  remain 
the  property  of  the  vendor,  and,  if  destroyed 
by  fire  or  otherwise,  the  loss  would  be  his. 
This,  said  he,  was  undoubtedly  the  proper 
rule  to  apply  to  the  case  then  before  the 
court;  and  t]ien,  referring  to  Chancellor 
Kent's  fundamental  principle  pervading 
everywhere  the  doctrine  of  sales,  he  added: 
"This  principle  runs  through  all  the  cases 
upon  this  subject,  and  is  too  firmly  estab- 
lished to  be  shaken.  Nor  are  we  disposed  to 
question  its  soundness.  If  this  case  can- 
not be  distinguished  from  those  to  which 
the  rule  has  heretofore  been  applied,  there 
was  neither  a  delivery  nor  a  bailment  of 
the  oil.  An  examination  of  our  own  as  well 
as  the  English  cases  discloses  the  fact  that, 
as  between  the  vendor  and  the  vendee,  some- 
thing remained  to  be  done  in  order  to  as- 
certain the  property  and  render  the  delivery 
complete."  Continuing,  Judge  Paxson,  aft- 
er citing  several  cases,  added:  It  would  be 
unprofitable  to  follow  up  this  line  of  cases. 
I  have  cited  enough  to  show  what  pervades 
them  all,  that  something  remained  to  be 
done  as  between  the  vendor  and  vendee  to 
ascertain  the  quantity,  quality,  or  price. 
.  .  .  It  must  be  conceded  that  where 
something  remains  to  be  done  by  the  ven- 
dor to  separate  the  goods  and  to  enable  the 
purchaser  to  get  the  actual  custody  and  pos- 
session, the  right  of  property  would  not 
pass,  and  the  latter  could  not  maintain  an 
action  of  trover  and  conversion .  upon  a 
refusal  to  deliver.  It  is  almost  needless  to 
say  that  there  could  be  no  bailment  where 
there  was  neither  title  nor  possession  in 
the  bailor.  He  could  make  no  delivery, 
and  delivery  is  of  the  essence  of  a  bailment. 
It  remains  to  be  seen  whether  the  principles 
of  law  referred  to  apply  to  the  facts  of 
this  case. 

We  must  not  make  the  mistake  of  apply- 
ing technical  rules  of  law  to  cases  for  which 
they  were  not  intended  and  to  which  they 
have  no  proper  application.  An  examina- 
tion of  the  facts  of  this  case,  said  he,  shows 
it  to  differ  in  many  essential  features  from 
any  of  those  cited  or  any  of  the  cognate 
cases.  It  is  to  be  observed  that  in  all  of 
them  the  property  sold  was  part  of  a  larger 
quantity  belonging  to  the  vendor  and  in  his 
possession,  from  which  it  had  not  been  sepa- 
rated or  distinguished.  Such  was  not  the 
case  here.  The  oil  which  is  the  subject  of 
this  contention  was  not  mixed  with  any 
other  oil  of  the  prosecutor's.  It  required  no 
sepa ration  from  any  other  portion  of  his 
property.    It  was  not  even  in  his  actual 
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custody  or  possession.  He  had  constructive 
possession  by  virtue  of  his  accepted  orders. 
When,  therefore,  he  delivered  the  orders  to 
tiie  defendants,  there  was  nothing  remain- 
ing for  him  to  do  to  complete  the  transac- 
tion. He  had  done  all  in  his  power  to  make 
the  delivery  complete.  The  oil  was  in  the 
pipes  of  the  pipe  line  company.  For  the 
sake  of  convenience  it  was  poured  in  and 
mixed  with  the  oil  of  other  producers,  and, 
by  the  usage  of  trade,  each  one  was  en- 
titled to  draw  out,  not  the  identical  oil  put 
in,  but  oil  which  is  its  precise  equivalent. 
.  .  .  How  can  these  defendants  allege 
with  reason  that,  as  to  them,  there  was  no 
delivery,  when,  in  point  of  fact,  they  drew 
the  oil  out  of  the  pipes,  and  applied  it  to 
the  payment  of  their  debts?  If  it  had  not 
been  drawn  out,  it  would  have  been  in  the 
pipes  still,  to  meet  the  prosecutor's  demand. 
£ven  if  the  delivery  of  the  orders  was  not 
a  complete  delivery  of  the  oil  at  the  time, 
such  delivery  became  complete  when  the 
defendants  drew  or  enabled  others  to  draw  it 
out  by  presenting  or  transferring  the  orders. 
...  If  there  was  a  delivery  of  the  oil,  of 
which  we  have  no  doubt,  it  follows  neces- 
sarily there  was  a  bailment.  And  then,  the 
conclusion  was  logically  easy  for  the  court 
that  the  conversion  to  his  own  use  by  a 
bailee  for  hire,  of  property  committed  to  his 
care,  amounted  to  a  larceny. 

XIX.  ConcltiaionM 

To  say  what  is  a  sufficient  selection  or 
designation  of  goods  sold  out  of  a  larger 
lot  to  efTect  a  change  of  ownership  from 
seller  to  buyer  is  made  difficult  in  dubious 
cases  by  the  long-established  and  universal- 
ly prevalent  doctrine  that  a  sale  of  anything 
in  existence  and  a  deliverable  state,  in  the 
vendor's  possession,  is  complete  and  passes 
title  eo  instanti  as  soon  as  the  bargain  is 
struck  and  a  price  is  agreed  upon,  without 
either  a  change  of  possession  or  payment 
*  of  the  price.  It  is  still  more  difficult  when, 
as  is  usual,  the^  principals  in  the  contract 
of  sale  and  purchase  fail  distinctly  to  ex- 
press their  purpose  with  respect  of  passing 
the  title,  and  their  intentions  have  to  be 
spelled  «ut  from  the  contract,  the  terms  of 
sale,  the  nature,  situation,  environment,  and 
purposed  use  of  the  property,  and  the  cir- 
cumstances amid  which  the  bargain  was 
made. 

One  may  discard,  as  affording  little  or 
no  aid  in  solving  the  problem  of  what  is  a 
sufficient  selection  and  designation  of  prop- 
erty sold  out  of  bulk  to  transfer  its  own- 
ership, certain  classes  of  cases,  viz.,  those 
which  have  involved  solely  the  vendor's  right 
to  stop  delivery  in  transitu  upon  the  failure 
of  the  purchaser,  or  to  retain  possession  of 
the  subject  of  the  sale  as  security  for  an 
unpaid  purchase  price;  those  in  which  an 
acceptance  of  the  property  sold  by  the  buyer 
is  requisite  to  take  an  oral  sale  out  of  the 
operation  of  the  statute  of  frauds;  and 
those  involving  sales  by  sample  or  with 
warranties,  in  which  the  buyer  is  not  bound 
to  take  the  property  until  he  has  inspected 
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and  approved  it.  A  sale  may  well  be  com- 
plete and  pass  the  title  to  its  subject  to 
the  purchaser,  and  yet  the  vendor  have  a 
lien  upon  it  for  the  price,  or  a  right  to  with- 
hold possession  from  a  buyer  who  has  be- 
come bankrupt.  A  selection  or  designa- 
tion of  property  which  certainly  would  have 
been  sufficient  under  a  written  contract  of 
sale,  or  one  not  within  the  statute  of  frauds, 
to  pass  title,  must,  if  oral  and  above  thu 
value  of  $50,  be  supplemented  by  some  act 
of  concurrence  or  acceptance  on  the  buyer's 
part  to  validate  the  contract.  A  tendor 
may  do  everything  humanly  possible  to  se- 
lect and  designate  the  subject  of  a  sale  by 
sample  or  with  a  warranty,  and  yet  the 
buyer  have  a  right  to  reject  the  property  as 
not  in  accord. 

There  is  another  class  of  cases  to  be  set 
aside.  Those  in  which  a  delivery  and 
change  of  possession  of  property  sold  was 
questioned  by  a  third  party  in  interest.  The 
question  of  what  is  a  sufficient  change  of 
possession  of  personal  property  sold  to  be 
effectual  against  creditors  of  the  seller  or 
subsequent  purchasers  in  good  faith  from 
him  is  another  and  a  different  question 
from  what  is  a  sufficient  selection  and  desig- 
nation of  property  sold  to  transfer  owner- 
ship as  between  buyer  and  seller. 

It  may  be  said  at  the  outset,  that  the 
selection  or  designation  of  the  subject  of  a 
sale  out  of  a  mass  is  always  an  overt  act, 
not  a  mere  mental  operation.  The  vendor 
must  do  something.  He  must  manifest  in 
some  way  his  choice,  or  his  purpose,  con- 
cerning the  subject  of  the  sale.  And  what 
is  done  must  be  something  which  really 
selects  or  designates  the  subject  of  the  sale; 
for  example,  merely  to  look  at  the  mass  and 
make  memoranda  of  the  items  or  parts 
sold,  even  with  the  buyer,  without  more,  is 
no  selection  or  designation. 

The  Iowa  supreme  court  in  Brown  v. 
Wade,  42  Iowa,  647,  commended  as  an  emi- 
nently just  and  practical  rule,  the  dicPutn 
of  Prof.  Parsons  (3  Parsons,  Contr.  5th 
ed.  44),  that  if,  in  any  case,  the  seller 
does  what  is  usual,  or  what  the  nature  of 
the  case  makes  convenient  and  proper  to 
pass  the  effectual  control  of  the  goods  sold 
from  himself  to  the  buyer,  it  is  always  a 
delivery. 

An  actual  division  from  the  mass  and  a 
setting  apart  by  itself  of  property  sold  out 
of  bulk,  so  that  it  can  be  and  is  readily 
recognized  and  distinguished  as  the  sub- 
ject of  the  sale,  is,  as  a  matter  of  course, 
a  selection  and  designation  of  it;  and  if  it 
is  then  left  so  that,  the  buyer  can  remove 
it,   it  is  a   delivery  of  it  by  construction. 

If  a  bulk  or  mass  is  sold  in  its  entirety, 
— a  pile  of  grain  in  a  crib  or  bin,  a  stack 
of  hay  in  a  meadow,  a  heap  of  coal  in  a 
yard  or  on  a  dock,  a  flock  of  sheep  in  a 
fold, — no  further  selection  or  designation 
is  required.  The  subject  of  the  sale  is  al- 
ready selected  and  designated,  although  its 
quantity  or  quality,  and  consequently  its 
price,  may  be  unknown.  If  the  actual 
custody  and  dominion  over  the  entire  mass 
i  out  of   which   the   property   sold   is  to   bt 
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taken  is  transferred  to  the  purchaser,  with 
a  license  to  make  his  own  selection  of  the 
subject  of  the  sale,  then  the  ownership 
passes  at  once,  although  selection  and  desig- 
nation cannot  take  place  until  afterwards. 

If  the  vendor  places  the  property  sold 
in  receptacles  furnished  by  tbe  buyer  for 
the  purpose, — casks,  barrels,  sacks,  bottles, 
boxes,  etc., — it  is  sufficiently,  selected  and 
designated  to  pass  the  title.  To  draw  off 
a  portion  only  of  a  portion  of  a  fluid  sold 
out  of  a  larger  quantity,  or  to  weigh,  meas- 
ure, or  count  out  from  the  mass  a  part 
only  of  a  part  sold  thereout,  without  com- 
pleting one  or  another  of  the  operations, 
does  not,  per  se,  constitute  a  selection  or 
designation  of  the  subject  of  the  sale. 

If  the  units  of  a  mass  of  property  all 
bear  marks  or  brands  of  their  own,  a 
sale  of  some  of  such  units  by  their  indi- 
vidual marks  or  brands  is  a  selection  and 
designation  of  itself,  and  obviates  any  fur- 
ther identification  or  division  from  the  mass. 
In  that  case,  anybody  can  pick  out  the 
property  sold  by  the  marks  it  bears.  The 
marking  of  property  sold  out  of  a  mass 
with  some  peculiar  device  or  in  some  spe- 
cial way,  such  as,  for  examples,  putting 
the  buyer's  initials  upon  piles  of  lumber, 
or  his  brand  upon  cattle,  or  blazing  par- 
ticular trees  of  standing  timber,  is  always 
an  adequate  selection  and  designation  of 
the  things  sold,  whetlier  the  marking  is 
done  for  the  purpose  of  taking  possession, 
or  simply  for  identification.  But  property 
sold  out  of  a  mass  may  equally  oe  suffi- 
ciently selected  and  identified  by  marking 
the  unsold  remainder  of  the  mass,  and 
leaving  the  sold  portion  unmarked;  as,  for 
instance,  where,  upon  a  sale  of  live  stock, 
certain  animals  are  excepted  and  reserved 
and  specifically  marked  for  the  vendor.  It 
is  a  sufficient  selection  and  designation 
of  a  portion  of  a  growing  crop,  or  of  stand- 
ing timber  sold,  if  the  area  of  field  or  wood- 
land upon  which  the  subject  of  the  sale 
grows  is  marked  off  from  the  rest  by  any 
visible   recognizable   boundary   lines. 

There  are  cases  of  sales  of  parts  of  masses 
in  which  nothing  short  of  a  physical  di- 
vision from  the  mass  of  the  part  sold  will 
constitute  a  sufficient  selection  and  desig- 
nation of  the  subject  of  the  sale  to  trans- 
fer the  ownership  from  seller  to  buyer. 
None  questions,  or  has  ever  questioned,  that 
such  a  division  is  indispensable  when  the 
constituent  units  of  the  mass,  though  gen- 
erally alike,  do  not  run  uniform  in  value, 
quality,  desirability,  or  in  any  other  ma- 
terial and  visible  respect.  Animals  neces- 
sarily differ  among  themselves  in  age. 
weight,  appearance,  health,  temper,  and 
sex;  and  if  a  number  of  them  are  sold  out 
of  a  herd,  drove,  or  flock  of  which  they 
are  members,  someone  must  choose  the  in- 
dividual beasts.  Barrels  of  flour,  sugar, 
provisions,  and  other  paekages  of  food- 
stuffs, vary  frequently  among  themselves, 
as  do  casks  of  spirits,  wine,  or  malt  liquors, 
in  age,  weight,  color,  quality,  and  quantity, 
so  that  there  is  an  attractiveness  pertnin- 
ing  to  some  which  the  others  lack.  Bricks 
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are  well  or  ill  burned,  hard  or  soft,  of 
good  red  or  dingy  yellow  color,  and  some 
are  suitable  for  certain  purposes,  others  for 
other  purposes;  so  the  kind  purchased  in 
any  given  case  must,  of  necessity,  be  M- 
lected  and  separately  designated  out  of 
the  mass.  Logs  vary  in  length  and  thick- 
ness, and  some  are  straight  while  others  are 
crooked,  or  free  from  or  over  supplied 
with  knots,  even  when  all  of  the  same  kind 
of  wood;  so  that  there  is  much  room  for 
choice  among  them.  In  each  and  every  of 
these  cases  and  many  similar  ones  that 
might  be  mentioned,  the  subject  of  the  sale 
must  necessarily  be  selected  or  designated, 
and  in  some  way  specifically  identified,  be- 
fore title  to  it  can  pass. 

Other  cases,  still,  in  which  a  selection  and 
designation-^and  in  these  this  means  a 
division  and  separation — are  indispensable 
to  the  transfer  of  ownership,  are  cases  of 
sales  out  of  the  vendor's  general  stock  in 
trade.  If  one  goes  to  a  shopkeeper  and  buys 
a  certain  number  of  yards  of  silk,  or  to 
a  retail  butcher,  and  purchases  a  certain 
number  of  pounds  of  beef,  for  examples,  he 
cannot  acquire  title  to  his  purchase  until 
the  shopkeeper  cuts  off  the  yardage  or  the 
meat  from  the 'piece,  for  the  reason  that  it 
is  his  choice  from  which  bolt  of  silk  or 
carcass  he  will  eut,  it  being  possibly  to  his 
advantage  to  leave  a  larger  or  smaller  rem- 
nant, and  indifferent  to  his  customer,  and 
because,  too,  the  order  may  be  well  filled 
out  of  any  part  of  the  general  store. 

It  is  in  respect  of  one  class  of  sales  alone 
that  the  courts  have  disagreed  over  the 
necessity  of  division  and  separation  of  the 
subject  of  the  sale  from  the  bulk  of  which 
it  forms  a  part,  as  a  condition  precedent 
to  the  passing  of  title  from  seller  to  buy- 
er. That  class  comprises  sales  of  portions 
of  definite  and  specific  masses  of  commodi- 
ties homogeneous  throughout,  like  oil  or 
spirits,  or  composed  of  units  indistinguish- 
able from  each  other,  like  cereal  grains,— 
masses  that  is,  which  lie  in  particular  places 
of  their  own,  and  are  so  uniform  through- 
out in  kind,  quality,  value,  and  desirabili- 
ty that  it  is  a  matter  of  absolute  indiffer- 
ence, both  to  buyer  and  seller,  which  part  is 
taken,  or  who  takes  out  the  subject  of  the 
sale.  Why  should  a  division  and  separation 
in  such  cases  be  necessary  to  transfer  the 
property  purchased  from  seller  to  buyer? 
Why  is  it  that  two  adult  persons,  compe- 
tent to  contract,  and  meeting  upon  equal 
terms,  cannot,  by  the  most  solemn  and  de- 
liberate bargain  and  sale,  pass  a  right  of 
property  from  one  to  the  other  to  a  por- 
tion of  such  a  mass  without  rending  it 
apart,  however  desirable  and  advantageous 
to  both  it  may  be  for  the  mass  to  remain 
undisturbed?  Only  one  reason  has  ever 
been  suggested,  and  it  is  the  only  one  pos- 
sible; namely,  that  without  such  a  divi- 
sion and  separation  it  is  impossible  to  iden- 
tify the  subject  of  the  sale.  Neither  seller 
nor  buyer  can  otherwise,  in  the  nature  of 
things,  know  and  agree  upon,  it  is  said,  the 
precise  kernels  of  com  or  drops  of  oil  which 
the  one  is  to  deliver  and  the  other  receive. 
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This  is  impossible,  truly,  but  that  impos- 
sibility is,  after  all,  of  no  real  importance. 
Certainly  it  ought  not  to  be  allowed  to  de- 
feat the  contract  of  the  parties,  and,  not- 
withstanding the  great. array  of  cases  to 
the  contrary,  it  is  now  the  best  legal  opin- 
ion, at  least,  in  the  United  States,  that 
in  these  days  of  grain  elevators  and  oil 
tanks,  where  pipe-line  certificates  and  ware- 
house receipts  pass  from  hand  to  hand  in 
daily  business  transactions,  sales  of  grain 
by  the  bushel  and  oil  by  the  gallon,  out  of 
elevators  ^d  tanks,  pass  the  property  to 
the  buyer  without  any  separation  of  the 
masses.  The  question  as  .to  whether  the 
buyer  in  such  a  case  acquires  a  title  in 
severalty  to  the  subject  of  his  purchase,  or 
one  as  tenant  in  common  with  whosoever 
owns  the  rest  of  the  mass,  is  one  which  lies 
beyond  the  scope  of  this  note. 

J.  B.  G. 


IOWA  8UPR£M£  COURT. 

P.  H.  DYMENT 

V. 

FRANK  H.  LEWIS,  Appt 

(—  Iowa,  — ,  123  N.  W.  244.) 

Tradename  ~  dishonesty  ~  acts  of  pub- 
lic. 

1.  One  to  whose  tradename  the  name  of 
the  city  in  which  he  transacts  his  business 
has  been  added  cannot  be  charged  with  dis- 
honesty in  adopting  such  name,  where  the 
addition  was  made  by  the  public  and  he 
merely  acquiesced  therein. 

Same  ~  nnf air  competition  ~  geograph- 
ical name. 

2.  Although  the  name  of  a  city  in  which 
goods  are  manufactured  cannot  be  used  as  a 
trademark,  one  to  whose  tradename  which, 
if  used  alone,  would  have  sufficient  original- 
ity to  be  entitled  to  protection,  the  name 
of  the  city  has  been  connected  by  the  public 
so  as  to  form  a  complete  whole,  until, 
through  advertising  and  lonff  application,  a 
business  has  been  established  under  it,  may 
be  protected  in  the  use  of  such  name,  under 
the  law  forbidding  unfair  competition  in 
trade. 

Same  —  nnlawf nl  competition. 

3.  The  name  "Sioux  City  Robe  &  Tanning 
Company,"  which  is  conducted  in  the  city 
named,  under  which  a  business  has  been 
built  up  at  great  cost  in  advertising,  labor, 
and  sagacity,  may  be  protected  from  adop- 
tion by  a  rival  who  desires  the  benefit  of  the 
good  will  belonging  to  it,  under  the  law  for- 
bidding unfair  competition  in  trade. 

Pleading  —  unfair   competition  —  relief 
not  asked. 

4.  The  court  is  not  bound  to  suggest  a 
method  by  which  one  charged  with  unfair 
business  competition  in  making  unlawful 
nse  of  a  tradename  may  be  permitted  to 
26  L.R.A.(N.S.) 


continue  the  use  of  such  name,  where  no 
such  issue  is  presented  by  the  pleadings. 

(November  18,  1909.) 

APPEAL  by  defendant  from  a  decree  of  the ' 
District  Court  for  Woodbury   County 
permanently  restraining  defendant  from  in- 
corporating under  or  using  plaintiff's  al- 
leged tradename.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  P.  A.  Sawyer  and  Edwin  J. 
Stason,  for  appelant: 

An  exclusive  privilege  for  deceiving  the 
public  is  not  one  that  a  court  of  equity  can 
be  required  to  aid  or  sanction. 

Fetridge  v.  Wells,  4  Abb.  Pr.  144;  Man- 
hattan Medicine  Co.  v.  Wood,  108  U.  S.  218, 
27  L.  ed.  706,  2  Sup.  Ct.  Rep.  436 ;  20  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  353 ;  Heller  ft  M.  Co. 
V.  Shaver,  102  Fed.  882;  Prince  Mfg.  Co.  v. 
Prince's  Metallic  Paint  Co.  136  N.  Y.  24,  17 
L.R.A.  129,  31  N.  E.  990;  Joseph  v.  Macow- 
sky,  96  Cal.  521,  19  L.R.A.  53,  31  Pac.  914; 
Siegert  v.  Abbott,  61  Md.  284,  48  Am.  Rep. 
101;  Partridge  v.  Menck,  1  How.  Ct.  App. 
558;  Block  v.  Standard  Distilling  &  Dis- 
tributing Co.  96  Fed.  979;  Messer  v.  The 
Fadettes,  168  Mass.  140,  37  L.R.A.  721,  60 
Am.  St.  Rep.  371,  46  N.  E.  407;  Koehler  v. 
Sanders,  122  N.  Y.  65,  9  L.R.A.  576,  25  N. 
E.  235. 

A  geographical  term  cannot  be  exclusively 
appropriated  as  a  trademark  or  tradename, 
because  such  a  term  is  generic  or  descrip- 
tive, and  anyone  who  can  do  so  truthfully  is 
entitled  to  use  it. 

28  Am.  A;  Eng.  Enc.  Law,  2d  ed.  p.  377; 
Elgin  Nat.  Watch  Co.  v.  Illinois  Watch  Case 

jfote.  —  Bight  to  protection  in  une 
of  geographical  name  as  a  trade^ 
fnaric  or  tradename  or  upon  the 
ground  of  unfair  com^petition* 

Definition. 

Very  few  attempts  have  been  made  to 
define  the  term  ''geographical  name"  a& 
used  in  relation  to  the  subject  under  con- 
sideration. It  would,  however,  seem  that, 
to  be  a  geographical  name  within  the  rule 
relating  to  trademarks  and  tradenames,  a 
name  must  be  in  common  use  as  indicative 
of  a  certain  place,  to  the  extent  that  the 
public  generally  will  connect  the  name  with 
such  place,  rather  than  as  indicative  of  any 
article  or  product  to  which  it  is  sought  to 
be  applied. 

In  Re  Magnolia  Metal  Co.'s  Trademarks 
[1897]  2  Ch.  371,  it  was  remarked  that 
a  word  was  not  a  geographical  name  simply 
because  some  place  upon  the  earth's  sur- 
face was  called  by  it. 

In  considering  the  registrability  of  a  geo- 
graphical name,  in  Eastman  Photographic 
Materials  Co.  v.  Comptroller  General 
(1898)   A.  C.  571,  25  Eng.  Rul.  Cas.  240, 
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Co.  179  U.  S.  666,  45  L.  ed.  366,  21  Sup. 
Ct.  Rep.  270;  Castner  v.  Coifman,  178  U.  S. 
168,  44  L.  ed.  1021,  20  Sup.  Ct.  Rep.  842; 
Laughman's  Appeal,  128  Pa.  1,  5  L.R.A.  599, 
18  Atl.  415;  Delaware  &  H.  Canal  Co.  v. 
Clark,  12  Wall.  311,  20  L.  ed.  581;  Pills- 
bury- Washburn  Flour  Mills  Co.  v.  Eagle,  41 
L.R,A.  162,  30  C.  C.  A.  386,  58  U.  S.  App. 
490,  86  Fed.  608;  Columbia  Mill  Co.  v.  Al- 
corn, 150  U.  S.  460,  466,  37  L.  ed.  1144, 
1147,  14  Sup.  Ct.  Rep.  151;  Morgan  En- 
velope Co.  V.  Walton,  30  Cr  C.  A.  383,  58  U. 
S.  App.  30,  86  Fed.  606;  Pratt's  Appeal,  117 
Pa.  401,  2  Am.  St.  Rep.  678,  11  Atl.  878; 
El  Modello  Cigar  Mfg.  Co.  v.  Gato,  25 
Fla.  886,  6  L.R.A.  823,  23  Am.  St.  Rep.  537, 
7  So.  23;  Glendon  Iron  Co.  v.  Uhler,  75  Pa. 
467,  15  Am.  Rep.  599. 


Terms  merely  descriptive  of  the  goods  or 
business  to  which  they  are  applied  cannot 
be  exclusively  appropriated  as  trademarks 
or  tradenames. 

28  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  369; 
Columbia  Mill  Co.  v.  Alcorn,  150  U.  S.  460, 
37  L.  ed.  1144,  14  Sup.  Ct.  Rep.  151;  Brown 
Chemical  Co.  v.  Meyer,  139  U.  S.  542,  35  L. 
ed.  248,  11  Sup.  Ct.  Rep.  625;  Goodyear 
India  Rubber  Glove  Co.  v.  Goodyear  Rubber 
Co.  128  U.  S.  598,  32  L.  ed.  535,  9  Sup.  Ct. 
Rep.  166;  Corbin  v.  Gould,  133  U.  S.  308, 
33  L.  ed.  611,  10  Sup.  Ct.  Rep.  312;  Com- 
puting Scale  Co.  v.  Standard  Computing 
Scale  Co.  55  C.  C.  A.  459,  118  Fed.  965; 
Elgin  Nat.  Watch  Co.  v.  Illinois  Watch  Case 
Co.  179  U.  S.  665,  673,  45  L.  ed.  365,  378, 
21  Sup.  Ct.  Rep.  270;  Amoskeag  Mfg.  Co. 


Earl  of  Halsbury,  L.  C.,  remarked  that  geo- 
graphical names  ought  only  to  be  permitted 
where  they  clearly  could  not  be  regarded 
as  indicative  of  the  place  of  manufacture  or 
sale. 

The  nickname  of  a  place,  territory,  or 
people  is  not  a  geographical  name  in  the 
sense  that  it  cannot  be  made  the  subject 
of  a  valid  trademark.  Julian  v.  Hoosier 
Drill  Co.  78  Ind.  408  ("Hoosier");  Wil- 
liams V.  Adams,  8  Biss.  452,  Fed.  Cas.  No. 
17,711  ("Yankee");  Hine  v.  Lart,  10  Jur. 
106    ( "Ethopian" ) . 

Protection  as  trademark  or  tradename 
and  protection  against  unfair  competition 
contrasted. 

A  classification  of  the  cases  involving  the 
protection  of  geographical  names  involves 
much  difficulty,  owing  to  the  fact  that  many 
of  the  cases  considering  the  question  do  not 
clearly  show  whether  the  ultimate  decision 
was  on  the  ground  that  the  name  in  ques- 
tion was  a  valid  trademark  or  tradename,  or 
whether  the  case  was  based  upon  the  doc- 
trine of  unfair  competition.  The  distinc- 
tion, however,  is  in  many  respects  practical 
as  well  as  academic. 

In  cases  of  unfair  competition,  action  is 
based  upon  deception,  unfairness,  and  fraud, 
which  must  be  proven,  and  not  left  to  in- 
ferential evidence  alone.  This  rule  is  more 
strictly  followed  in  cases  of  unfair  competi- 
tion than  in  cases  involving  a  technical 
trademark,  where  fraud  will  be  presumed 
from  the  wrongful  use  of  a  trademark  with- 
out regard  to  intent.  Daviess  County  Dis- 
tilling Co.  V.  Martinoni,  117  Fed.  186. 

On  this  point,  in  Dennison  Mfg.  Co.  v. 
Thomas  Mfg.  Co.  94  Fed.  651,  it  was  said: 
"While  the  law  of  trademarks  is  but  part 
of  the  law  of  unfair  competition  in  trade, 
yet  when  the  two  are  viewed  in  contradis- 
tinction to  each  other  an  essential  difference 
is  to  be  observed.  The  infringement  of 
trademarks  is  the  violation  by  one  person  of 
an  exclusive  right  of  another  person  to  the 
use  of  a  word,  mark,  or  symbol.  Unfair 
competition  in  trade,  as  distinguished  from 
infringement  of  trademarks,  does  not  in- 
volve the  violation  of  any  exclusive  right 
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to  the  use  of  a  word,  mark,  or  sym- 
bol. The  word  may  be  purely  generic 
or  descriptive,  and  the  mark  or  symbol 
indicative  only  of  style,  size,  shape,  or 
quality,  and  as  such  open  to  public  use  'like 
tne  adjectives  of  the  language,'  yet  there 
may  be  unfair  competition  in  trade  by  an 
improper  use  of  such  word,  mark,  or  sym- 
bol. Two  rivals  in  business  competing  with 
each  other  in  the  same  line  of  goods  may 
have  an  equal  right  to  use  the  same  words, 
marks,  or  symbols  on  similar  articles  pro- 
duced or  sold  by  them  respectively,  yet  if 
such  words,  marks,  or  smybols  were  used  by 
one  of  them  before  the  other  and  by  associa- 
tion have  come  to  indicate  to  the  public  that 
the  goods  to  which  they  are  applied  are  of 
the  production  of  the  former,  the  latter 
will  not  be  permitted,  with  intent  to  mis- 
lead the  public,  to  use  such,  words,  marks, 
or  symbols  in  such  a  manner,  by  trade  dress 
or  otherwise,  as  to  deceive  or  be  capable  of 
deceiving  the  public  as  to  the  origin, 
manufacture,  or  ownership  of  the  articles 
to  which  thejr  are  applied ;  and  the  latter 
may  be  required,  when  using  such  words, 
marks,  or  symbols,  to  place  on  articles  of 
his  own  production  or  the  packages  in 
which  they  are  usually  sold  something 
clearly  denoting  the  origin,  manufacture,  or 
ownership  of  such  articles,  or  negativing  an 
idea  that  they  were  produced  or  sold  by 
the  former.** 

Referring  to  this  distinction,  it  was  said 
in  W.  R.  Lynn  Shoe  Co.  v.  Auburn-L\Tin 
Shoe  Co.  100  Me.  461,  4  L.R.A.(N.S.)  960, 
62  Atl.  499,  that  unfair  competition, 
unlike  the  infringement  of  technical 
trademarks,  does  not  necessarily  involve 
the  violation  of  any  exclusive  rights 
in  the  plaintiff  to  the  use  of  the  names 
or  symbols  employed  by  the  defendant. 
There  may  be  unfair  competition  re- 
sulting from  an  unauthorized  and  improper 
use  of  names  and  symbols,  although  the 
plaintiff  has  no  proper  right  to  them  under 
the  trademark.  And  the  court  added  that 
any  conduct  designed  and  having  a  natural 
tendency  to  deceive  the  public,  and  enable, 
one  man  to  dispose  of  his  goods  for  those  of 
another,  may  be  unfair  competition  and  be 
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▼.  Spear,  2  Sandf .  599 ;  Symonds  ▼.  Jones,  82 
Me.  302,  8  L.R.A.  570,  17  Am.  St.  Kep. 
489,  19  Ail.  820;  Koehler  y.  Sanders,  supra; 
Miskell  V.  Prokop,  68  Neb.  628,  79  N.  W. 
552. 

The  rights  of  the  two  parties  ought  to 
bare  been  reconciled  by  allowing  the  use,  but 
requiring  it  to  be  accompanied  by  an  ex- 
planation which  would  avoid  deception. 

Rowley  v.  J.  F.  Rowley  Co.  88  C.  C.  A. 
258,  lei'Fed.  94;  Herring-Hall-Marvin  Safe 
Co.  V.  Hall's  Safe  Co.  208  U.  S.  554,  52 
L  ed.  616,  28  Sup.  Ct.  Rep.  350;  Weinstock, 
L.  k  Co.  V.  Marks,  109  Cal.  529,  30  L.R.A. 
182,  50  Am.  St.  Rep.  57,  42  Pac.  142. 

Messrs.  Jepson  &  Jepson,  for  appellee: 

Unfair  competition  in  trade  does  not  in- 
Tolve  the  exclusive  right  to  the  use  of  a 


word,  mark,  or  symbol.  The  word  or  mark 
may  be  purely  geographic,  generic,  or  de- 
scriptive,  and,  as  such,  open  to  public  use, 
and  yet  the  use  thereof  may  coBstitute  un- 
fair competition;  and  in  order  to  obtain  an 
injunction,  it  is  not  necessary  to  show 
that  a  technical  tradename  has  been  in- 
fringed upon. 

Paul,  Trademarks,  §  208;  W.R.  Lynn  Co. 
V.  Auburn-Lynn  Shoe  Co.  100  Me.  461,  4 
L.R.A.(N.S.)  960,  62  Atl.  499;  American 
Waltham  Watch  Co.  v.  United  States  Watch 
Co.  173  Mass.  85,  43  L.R.A.  826,  73  Am.  St. 
Rep.  263,  53  N.  E.  141 ;  G.  W.  Cole  v.  Ameri- 
can Cement  &  Oil  Co.  65  C.  C.  A.  105,  130 
Fed.  703;  Sheffield-King  Mill.  Co.  v.  Sheffield 
Mill  &  Elevator  Co.  105  Minn.  315,  127  Am. 
St.  Rep.  574,  117  N.  W.  447. 


enjoined,  although  it  is  not  expressly  shown 
that  any  particular  person  was  thereby 
actually  deceived. 

— ^necessity  of  alleging  and  proving  fraud. 

One  of  the  principal  distinctions  between 
the  right  to  have  a  trademark  protected 
against  infringement,  and  the  right  to  have 
a  geographical  name  protected  against  un- 
fair competition,  is  that,  to  be  entitled  to 
have  a  trademark  protected,  fraud  in  the 
infringement  need  not  be  shown,  while,  in 
order  to  be  protected  in  the  use  of  a  geo- 
graphical name,  it  becomes  necessary  to  al- 
lege and  prove  fraud  in  the  use  thereof  by 
another. 

This  distinction  ia  clearly  made  in  Elgin 
Nat.  Watch  Co.  v.  Illinois  Watch  Case  Co. 
179  U.  S.  665,  45  L.  ed.  365,  21  Sup.  Ct. 
Rep.  271,  wherein  Fuller,  chief  justice,  said: 
"If  a  plaintiff  has  the  absolute  right  to  the 
use  ot  a  particular  word  or  worda  as  a 
trademark,  then  if  an  infringement  is 
shown,  the  wrongful  or  fraudulent  intent  is 
presumed,  and,  although  allowed  to  be  re- 
butted in  exemption  of  damages,  the  further 
Tjolation  of  the  right  of  property  will  never- 
theless be  restrained.  But  where  an  alleged 
trademark  is  not  in  itself  a  good  trademark, 
yet  the  use  of  the  word  has  come  to  denote 
the  particular  manufacturer  or  vendor,  re- 
lief against  unfair  competition  or  perfidious 
dealing  will  be  awarded  by  requiring  the  use 
of  the  word  by  another  to  be  confined  to  its 
primary  sense,  by  such  limitations  as  will 
prevent  misapprehension  on  the  question  of 
origin.  In  the  latter  class  of  cases  such 
eircumstances  must  be  made  out  as  will 
Bbow  wrongful  intent  in  fact,  or  justify  that 
inference  from  the  inevitable  consequences 
of  the  act  complained  of.  .  .  .  In  the 
instance  of  a  lawfully  registered  trademark, 
the  fact  of  its  use  by  another  creates  a 
cause  of  action.  In  the  instance  of  the  use 
in  bad  faith  of  a  sign  not  in  itself  suscepti- 
ble of  being  a  valid  trademark,  but  so  em- 
ployed as  to  have  acquired  a  secondary 
meaning,  the  whole  matter  lies  in  pais." 

On  the  same  subject,  in  Siegert  v.  Abbott, 
T2  Hun,  243,  25  N.  Y.  Supp.  590,  the  court 
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said:  ''When  a  trademark  acquired  by  one 
person  is  used,  though  innocently,  by  an- 
other, the  latter  becomes  liable  for  the  dam- 
ages caused,  and  may  be  restrained  from  us- 
ing the  device.  But  when  one  seeks  to 
restrain  another  from  using  a  tradename, 
or  from  putting  up  and  selling  goods  in  any 
way  calculated  to  induce  purchasers  to 
believe  that  they  are  buying  goods  which 
were  manufactured  by  the  complainant,  the 
right  of  recovery  rests  upon  the  theory  that 
a  false  representation  has  been  made." 

On  the  same  point,  in  Cady  v.  Schultz,  19 
R.  I.  193,  29  L.R.A.  524,  61  Am.  St.  Rep. 
763,  32  Atl.  915,  the  court  said:  "Trade- 
marks properly  so  called  may  be  violated 
by  accident  or  ignorance.  The  law  protects 
them,  nevertheless,  as  property.  Names 
which  are  not  trademarks,  strictly  speaking, 
may  be  protected  likewise,  if  they  are  taken 
with  fraudulent  intention,  and  if  they  are 
so  used  as  to  be  likely  to  effect  such  in- 
tention." 

And  the  general  rule  is  that  where  it  is 
sought  to  enjoin  the  u9e  of  a  geographical 
name  by  the  use  of  a  rival,  on  the  ground 
of  unfair  competition,  it  must  appear  that 
such  use  is  with  the  fraudulent  intent  to 
deceive  the  public,  amounting  to  a  false  rep- 
resentation as  to  the  origin  of  the  article 
with  reference  to  which  the  name  is  used, 
such  a  deceitful  representation  must  be  prov- 
en by  direct  evidence,  or  be  fairly  inferable 
from  the  circumstances.  American  Wire  Co. 
V.  Kohlman,  158  Fed.  830 ;  Elgin  Butter  Co. 
V.  Elgin  Creamery  Co.  155  111.  127,  40  N.  E. 
616;  VanHorn  v.  Coogan,  52  N.  J.  Eq.  380, 
28  Atl.  788,  affirmed  without  opinion  in  52 
N.  J.  Eq.  588,  33  Atl.  50;  Castner  v.  Coff- 
man,  178  U.  S.  168,  44  L.  ed.  1021,  20  Sup. 
Ct.  Rep.  842;  Seigert  v.  Findlater,  L.  R.  7 
Ch.  Div.  801. 

On  this  point,  in  Elgin  Butter  Co.  v. 
Elgin  Creamery  Co.  supra,  the  court  said 
that  to  entitle  a  person  appropriating  the 
name  of  a  place  to  designate  a  product 
manufactured  there,  to  enjoin  the  use  by  a 
rival  of  the  same  name  for  a  similar  pur- 
pose, where  the  rival  also  manufactures  a 
product  at  that  place,  he  must  prove  intent 
upon  the  part  of  such  rival  to  thereby  dc- 
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liadd,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  began  business  in  1893  un- 
der the  name  and  style  of  the  "Robe  &  Tan- 
ning Company"  at  Leeds,  a  suburb  of  Sioux 
City.  He  has  always  conducted  his  cor- 
respondence and  kept  his  bank  account  in 
that  name  and  done  most  of  his  advertising 
in  that  name;  but,  soon  after  beginning 
business,  letters,  orders,  and  consignments 
began  coming  to  him  addressed  "Sioux  City 
Robe  &  Tanning  Company,"  and  have  con- 
tinued ever  since.  Both  names  appear  in 
the  directories  and  telephone  books.  He  em- 
ployed both  names  on  his  place  of  business, 
in  his  booth  at  a  fair  conducted  within  the 
city  limits,  and  on  a  banner  had  the  latter 
name  printed.     His  business  extends  over 


nine  or  ten  states  and  is  transacted  by  cor- 
respondence; raw  hides  being  shipped  to  him 
and  returned  finished,  as  required.  Many 
of  the  drafts  are  drawn  in  favor  of  the  "Sioux 
City  Robe  &  Tanning  Company,"  and  s 
larger  amount  of  business  comes  to  him 
under  that  name  than  under  the  name  with 
the  locality  omitted.  Oeorge  B.  Lewis  was 
an  employee  of  plaintiff  up  to  1900,  when  he, 
with  one  Peterson,  established  another  tan- 
nery near  by  under  the  name  of  the  "North- 
western Robe  &  Tanning  Company,"  under 
which  name  Lewis  still  operates  it.  His 
son,  the  defendant,  attained  his  majority  in 
August  10,  1908,  and  five  days  later  filed 
articles  of  incorporation  for  the  "Sioux  City 
Robe  &  Tanning  Company."  These  articles 
provided  for  a  capital  of  $10,000,  of  which 


fraud  and  deceive  and  mislead  the  publie 
in  purchasing  his  goods  for  those  of  the 
original  user. 

And  in  Lee  v.  Haley,  L.  R.  5  Ch.  156,  in 
answering  the  contention  that  ther«  could 
be  no  property  right  obtained  in  a  geograph- 
ical name  which  a  court  of  equity  would 
protect.  Sir  G.  M.  Qiffard,  L.  J.,  after  re- 
marking that  he  agreed  that  no  property 
could  Im  obtained  in  such  a  name,  aaded: 
"But  the  principle  upon  which  the  case.s  on 
this  subject  proceed  is  not  that  there  is 
property  in  the  word,  but  that  it  is  a  fraud 
on  a  person  who  has  established  a  trade, 
and  carries  it  on  under  a  g^ven  name,  that 
some  other  person  should  assume  the  same 
name,  or  the  same  name  with  a  slight  al- 
teration, in  such  a  way  as  to  induce  persons 
to  deal  with  him  in  the  belief  that  they  are 
dealing  with  the  person  who  has  given  a 
reputation  to  the  name." 

Where  the  use  of  a  geographical  name  to 
designate  goods  of  a  certain  manufacture 
is  for  the  purpose  of  defrauding  the  public 
into  buying  such  goods  as  the  goods  of  a 
rival,  who  has  a  prior  right  to  the  use  of 
the  name,  equity  will  interfere  to  protect 
the  public  against  the  fraud,  even  though 
the  person  asking  its  intervention  has  not 
the  exclusive  right  to  the  use  of  such  word. 
Kinney  v.  Basch,  16  Am.  L.  Reg.  N.  S.  596. 

In  Carlsbad  v.  Tibbetts,  51  Fed.  856,  it 
was  said  that  courts  of  equity  would  enjoin 
untrue  representations  expressly  made  by  a 
person  that  he  wab  selling  the  product  of 
another,  and,  even  though  such  representa- 
tions were  not  fraudulent,  courts  of  equity 
would  protect  against  them  as  it  would 
against  any  other  unauthorized  intrusion  on 
another's  property  rights,  and  added  that  it 
was  sufficient  if  the  court  was  satisfied  that 
there  was  an  intent  on  the  part  ot  the 
respondents  to  palm  off  their  goods  as  the 
goods  of  the  complainant,  and  that  they 
persisted  in  so  doing  after  being  requested 
to  desist. 

The  English  cases  differ  from  the  Ameri- 
can cases  which  protect  geographical  names 
on  the  theory  that  the  use  of  such  name  by 
another  amounts  to  unfair  competition 
where  the  use  is  for  the  fraudulent  purpose 
26  L.R.A.(N.S.) 


of  deceiving  the  public,  and  reaping  the 
benefit  of  the  reputation  established  by  the 
original  user  of  the  name.  In  such  cases, 
as  heretofore  shown,  proof  of  fraud  is  one 
of  the  necessary  requisites  in  order  to  obtain 
protection,  while  it  is  settled  that,  by  the 
doctrine  as  applied  in  the  English  cases,  it 
is  immaterial  whether  the  adoption  of  a 
geographical  name  to  designate  goods  similar 
to  the  goods  of  a  rival,  who  had  made  a  prior 
appropriation  of  the  name  for  that  purpose, 
was  for  the  fraudulent  purpose  of  deceiving 
the  public  as  to  the  origin  of  the  goods,  or 
whether  the  purpose  was  entirely  innocent. 
As  said  by  Lord  Halsbury  in  North  Ches- 
hire ft  M.  Brewery  Co.  v.  Manchester  Brew- 
ery Co.  [1899]  A.  C.  83,  in  result  it  is 
perfectly  immaterial  for  the  purpose  of  the 
decision  whether  the  adoption  of  the  geo- 
graphical name  by  the  plaintiffs  was  fraudu- 
lent or  not.  "The  question  is  whether  this 
is  an  injury  to  the  plaintiffs'  right.  If  it 
is  an  injury  to  plaintiffs'  right,  it  is  per- 
fectly immaterial  whether  they  intended  it 
or  not.  The  court  must  restrain  them  from 
that  which  is  injuring  another  person,  how- 
ever inadvertently  or  innocently  they  may 
have  done  it."  This  is  substantially  the 
doctrine  applied  to  technical  trademarks; 
indeed,  it  would  seem  that  protection  is 
usually  accorded  a  geographical  name  by 
the  English  and  Caniulian  decisions,  on  the 
theory  that  such  name  is  a  valid  trademark 
or  tradename,  rather  than  on  the  ground  of 
unfair  competition.  See  headings  "Unfair 
competition,"  "Trademarks." 

This  is  also  the  doctrine  of  the  following 
cases:  Randall  v.  British  &  A.  Shoe  Co. 
[1902]  2  Ch.  354;  Montgomery  v.  Thompson 
[1891]  A.  C.  217;  Radde  v.  Norman,  L.  R. 
U  Eq.  348;  M' Andrew  v.  Bassett,  10  Jur. 
N.  S.  492;  Siegert  v.  Findlater,  supra;  Lee 
V.  Haley,  L.  R.  5  Ch.  161;  Seixo  v.  Pro- 
vezende,  L.  R.  1  Ch.  192;  Powell  v.  Birm- 
ingham Vinegar  Brewery  Co.  [1894]  3  Ch. 
449,  s.  c.  subsequent  appeal  [1897]  A.  C. 
710;  Powell  v.  McNulty,  cited  in  Sebastian, 
Trademarks,  73;  Braham  v.  Beachim,  L.  R. 
7  Ch.  Div.  848;  Wotherspoon  v.  Currie,  42 
L.  J.  Ch.  N.  S.  130;  Roy  T.  Lecouturier 
[1908]  2  Ch.  715. 
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the  incorporator  had  but  $1,000,  and  had 
made  no  provision  for  the  disposition  of  the 
remainder  of  the  stock.  He  was  aware  that 
plaintiff  received  consignments  and  corre- 
spondence in  that  name,  and  that  there  had 
been  trouble  with  his  father,  by  whom  he 
had  been  employed,  and  the  plaintiff;  but 
testified  that  he  had  no  reason  for  adopting 
the  name  save  that  for  business  reasons 
none  other  would  do  as  well.  On  hearing, 
the  court  enjoined  defendant  from  engaging 
in  the  business  of  tanning  or  manufacture 
of  fur  robes  and  hides  and  the  sale  of  the 
manufactured  product  thereof  in  the  name 
of  the  **Sioux  City  Robe  &  Tanning  Com- 
pany." 

L  The  circumstance    leading   up   to    the 
plaintiff's  use  of  two  tradenames  relieves 


him  of  any  imputation  of  dishonesty  of 
which  he  is  accused.  It  was  due  to  no 
fault  of  his  that  his  patrons  designated  as 
the  name  of  his  business  the  "Sioux  City 
Kobe  &  Tanning  Company."  He  had  omit- 
ted the  locality;  but,  because  it  was  in  that 
enterprising  city,  those  dealing  with  him 
made  use  of  its  name  in  connection  witn 
that  voluntarily  adopted  by  him,  and  he 
acquiesced  therein.  The  record  is  convincing 
that  he  had  built  up  a  large  and  lucrative 
trade  in  that  name,  and  we  are  not  in- 
clined to  interfere  with  the  decision  of  the 
district  court  that  another  ought  not  to  be 
permitted  to  rob  him  thereof  by  dressing 
himself  in  the  same  name  and  thereby  de- 
ceiving the  public  to  his  injury.  Appellant 
'  concedes  that  plaintiff  would  be  entitled  to 


In  this  connection  it  should  be  remem- 
bered that  the  doctrine  of  equitable  pro- 
tection rests  upon  the  general  ground  that 
no  person  has  a  right  U>  sell  to  the  public 
his  product  as  that  of  another.  It  was  a 
recognition  of  this  doctrine  that  first  called 
into  use  tradenutrks  and  tradenames  by 
manufacturers  and  producers  to  designate 
their  product.  The  protection  of  either 
against  infringement  is  merely  a  branch  of 
the  general  doctrine  of  protection  against 
unfair  competition. 

Unfair  competition. 

Where  a  geographical  name  has  acquired 
a  secondary  significance  in  connection  with 
its  use  to  designate  a  particular  product  in 
a  business  way,  the  use  thereof  in  that 
sense  will  be  protected  by  restraining  its 
use  by  others  to  designate  similar  articles 
in  such  a  manner  as  to  amount  to  a  fraud 
on  the  public,  and  on  those  who  have  so 
employed  the  term  as  to  cause  the  special 
meaning  to  become  attached.  A  manufac- 
turer or  producer  of  an  article  described  by 
a  geographical  name  is  entitled  to  the  repu- 
tation it  has  acquired,  and  the  public  is 
entitled  to  the  means  of  distinguishing  be- 
tween this  and  other  similar  articles. 
Hence,  protection  will  be  accorded  against 
the  unfair  use  by  others  of  such  geographi- 
cal term,  although  not  a  technical  trade- 
mark, where  such  use  enables  or  may  enable 
the  sale  of  the  goods  of  one  manufacturer 
or  dealer  for  those  of  another.  Describing 
an  article  by  a  geographical  term  confers  no 
better  right  to  perpetrate  a  fraud  than  does 
the  use  of  any  other  expression.  The  prin- 
ciple of  the  law  is  general,  and  without  ex- 
ception, that  no  one  may  lawfully  palm  off 
the  goods  of  one  manufacturer  or  dealer 
for  those  of  another,  to  the  latter's  injury. 
It  prohibits  the  perpetration  of  such  a  fraud 
by  the  use  of  a  geographical  term  not 
susceptible  of  monopolization  as  a  trade- 
mark, as  effectually  as  it  prohibits  its  com- 
mission by  the  use  of  any  other  expression. 

Carlsbad  v.  Kutnow,  18  C.  C.  A.  24,  35 
U.  S.  App.  750,  71  Fed.  167  ("Carlsbad." 
to  designate  water  from  a  spring) ;  Carls- 
26  L.R.A.(X.S.)    . 


bad  V.  Schultz,  78  Fed.  469  ("Carlsbad") ; 
Morgan  Envelope  Co.  v.  Walton,  82  Fed. 
469,  reversed  in  30  C.  C.  A.  383,  58  U.  S. 
App.  30,  86  Fed.  605,  on  ground  that  fraud 
in  use  of  name  had  not  been  shown  ("Co- 
lumbia," to  designate  tissue  paper) ;  (j^age- 
Downs  Co.  V.  Featherbone  Corset  Co.  83 
Fed.  213  ("Chicago,"  to  designate  waists) ; 
Anheuser-Busch  Brewing  Asso.  v.  Fred  Mil- 
ler Brewing  Co.  87  Fed.  864  ( "Budweiser," 
to  designate  beer  of  a  special  brew)  ;  Col- 
linsplatt  V.  Finlayson,  88  Fed.  693  ("Ply- 
mouth," to  designate  gin) ;  Manitowoc  Pea- 
Packing  Co.  V.  Numsen,  35  C.  C.  A.  267,  93 
Fed.  196  ( "Clipper  City,"  to  designate  canned 
goods);  American  Waltham  Watch  Co. 
V.  Sandman,  96  Fed.  330  ("Waltham,"  to 
designate  watches) ;  Oxford  University  v. 
Wilmore-Andrews  Pub.  Co.  101  Fed.  443 
("Oxford,"  to  designate  Bibles) ;  Shaver  v. 
Heller  &  M.  Co.  65  L.RjL  878,  48  C.  C.  A. 
48,  108  Fed.  821  ("American"  used  in  con- 
nection with  the  words  "Wash  Blue"  and 
"Ball  Blue") ;  Bauer  7,  La  Societe  Anonymc, 
56  C.  C.  A.  480,  120  Fed.  74  ("Benedictine," 
to  designate  liquor) ;  Bauer  v.  Order  of 
Carthusian  Monks,  56  C.  C.  A.  484,  120  Fed. 
78  ("Chartreuse,"  to  designate  a  wine)  ; 
Bauer  v.  Siegert,  56  C.  C.  A.  487,  120  Fed. 
81  ("Angostura,"  to  designate  bitters) ; 
Siegert  v.  Gandolfi,  79  C.  C.  A.  142,  149  Fed 
100  ("Angostura,"  to  designate  bitters)  ; 
Buzby  V.  Davis,  80  C.  C.  A.  163,  150  Fed. 
275,  10  A.  &  E.  Ann.  Cas.  68  ("Key- 
stone," to  designate  lubricating  oil)  ;  Jewish 
Colonization  Asso.  v.  Solomon,  154  Fed.  157 
("Carmel,"  Rischon-le-Zion,"  used  to  desig* 
nate  wines) ;  Baglin  v.  Cusenier,  156  Fed. 
1016,  affirmed  in  90  C.  C.  A.  499,  164  Fed. 
25  ("Chartreuse,"  to  designate  wine)  ; 
American  Wire  (I3o.  v.  Kohlman,  158  Fed. 
830;  French  Republic  v.  Saratoga  Vichy 
Spring  Co.  19i  IJ.  S.  427,  48  L.  ed.  247,  24 
Sup.  Ct.  Rep.  145;  Herring-Hall-Marvin 
Safe  Co.  V.  Hall's  Safe  Co.  208  U.  S.  554, 
52  L.  ed.  616,  28  Sup.  Ct.  Rep.  350;  Elgin 
Butter  Co.  v.  Elgin  Creamery  Co.  155  111. 
127,  40  N.  E.  616  ("Elgin,"  to  designate 
butter)  ;  American  Waltham  Watch  Co.  v. 
United  States  Watch  Co.  173  Mass.  85,  43 
L.R.A.  826,  73  Am.  St.  Rep.  2G3.  53  N.  E. 
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protection  against  the  use  of  the  name  with 
"Sioux  City"  omitted,  and  then  argues  that 
no  significance  can  be  given  the  name  of  a 
locality,  as  it  is  common  property.  The  dis- 
tinction between  the  "Robe  &  Tanning  Com- 
pany" of  Sioux  City  and  the  "Sioux  City 
Robe  &  Tanning  Company''  is  decidedly  nar- 
row and  somewhat  hazy,  when  examined 
from  the  practical  view  point  of  the  pub- 
lic. The  use  of  these  by  different  concerns 
would  in  all  probability  lead  to  confusion 
in  the  transaction  of  their  business,  and  this 
is  one  of  the  principal  grounds  on  which 
equity  interferes.  Were  the  names  entirely 
distinct,  probably  he  would  be  entitled  to 
the  protection  of  but  one.  They  are  alike, 
however,  save  the  use  of  the  name  of  a  local- 
ity, except  in  a  secondary  sense,  cannot  be 


appropriated  as  a  tradename.  Its  use  or 
omission  cannot  ordinarily  be  regarded  as  a 
marked  distinguishing  feature.  See  Samuels 
V.  Spitzer,  177  Mass.  226,  58  N.  £.  693. 
Connection  or  combination  of  it  with  other 
words  of  designation  usually  is  essential  to , 
warrant  the  conclusion  that  its  use  should 
be  protected.  Indeed,  it  is  inunaterial  by 
what  means  a  trader's  goods  or  business 
are  identified,  whether  by  personal  descrip- 
tion or  by  geographical  name  in  connection 
with  other  words,  for,  if  it  appear  that  the 
means  adopted  perform  the  function  of  iden> 
tification,  imitation  of  the  identifying  ele- 
ment by  a  rival  trader  under  such  circum- 
stances as  to  render  deception  of  those  who 
deal  with  him  a  probable  consequence  will 
be  enjoined.     In  other  words,  the  doctrine 


141  C'Waltham,"  to  designate  watches) ; 
Viano  v.  Baccigalupo,  183  Mass.  160,  67  N. 
£.  641  ("Boston,"  name  of  peanut  roasting 
company) ;  Rickard  v.  Caton  College  Co.  88 
Minn.  242,  92  N.  W.  958  ("Minnesota,"  to 
designate  a  business  school) ;  American 
Brewing  Co.  v.  St.  Louis  Brewing  Co.  47 
Mo.  App.  14  ("American,"  to  designate 
beer) ;  VanHom  v.  Coogan,  52  N.  J.  Eq. 
380,  28  Atl.  788,  affirmed  without  opinion 
in  62  N.  J.  Eq.  688,  33  Atl.  50  ("Portland," 
to  designate  stoves)  ;  Busch  v.  Gross,  71 
N.  J.  ]^.  508,  64  AtL  764  ("Metuchen,"  as 
name  of  hotel) ;  Pettes  v.  American  Watch- 
man's Clock  Co.  89  App.  Div.  345,  86  N.  Y. 
Supp.  900  ("Waltham^') ;  Drake  Medicine 
Co.  V.  Glessner,  68  Ohio  St  337,  67  N.  E. 
722  ("German")  ;  Reeder  v.  Brodt,  4  Ohio 
N.  P.  265  ("American  Cold  Japan,"  to 
designate  roof  paint) ;  Opperman  v.  Water- 
man, 94  Wis.  583,  69  N.  W.  669  ("Ger- 
man") ;  Kinney  v.  Basch,  16  Am.  L.  Reg. 
N.  S.  696  ("St.  James") ;  Huntley  &  Pal- 
mer V.  Reading  Biscuit  Co.  10  P.  R.  277, 
cited  in  Sebastian,  Trade  Marks,  72  ("Read- 
ing Biscuits") ;  Worcester  Royal  Porcelain 
Co.  V.  Locke  &  Co.  19  Rep.  Pat.  Cas.  479, 
cited  in  3  Butterworths's Dig.  866  ("Worces- 
ter," to  designate  china  ware) ;  Knott  v. 
Morgan,  2  Keen,  213  ("London  Conveyance 
Co.") ;  Siegert  v.  Findlater,  L.  R.  7  Ch.  Div. 
801    ("Angostura"). 

In  the  following  cases  this  doctrine  was 
also  applied,  and  the  use  of  a  geographical 
term  for  a  tradename  was  protected  against 
Infringement  or  unfair  simulation  by  a 
rival:  Kentucky  Distilleries  &  Warehouse 
Co.  V.  Wathen,  110  Fed.  641  ("East  End 
Distillery  Co.")  ;  Sanders  v.  Utt,  16  Mo. 
App.  322  ("New  York  DenUl  Co.")  ;  Sand- 
ers V.  Jacob,  20  Mo.  App.  96  ("New  York 
Dental  Co.") ;  United  States  Mercantile 
Reporting  Co.  v.  United  States  Mercantile 
Reporting  &  C.  Asso.  21  Abb.  N.  C.  115. 

Some  of  the  earlier  decisions  of  the  Su- 
preme Court  of  the  United  States  raised  a 
question  whether  the  doctrine  of  unfair  com- 
petition would  be  recognized  and  applied  in 
a  proper  case.  That  question,  however, 
seems  to  have  been  set  at  rest  by  two  late 
decisions  of  that  court.  Thus,  in  French 
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Republic  v.  Saratoga  Vichy  Spring  Co.  191 
U.  S.  427,  48  L.  ed.  247,  24  Sup.  Ct.  Rep. 
145,  Justice  Brown  remarked  that  "geography 
ical  names  often  acquire  a  secondary  sig- 
nification, indicative  not  only  of  the  place  of 
manufacture  or  production,  but  of  the  name 
of  the  manufacturer  or  producer  and  the 
excellence  of  the  thing  manufactured  or  pro- 
duced, which  enables  the  owner  to  assert  an 
exclusive  right  to  such  name  as  against 
everyone  not  doing  business  within  the  same 
geographical  limits;  and  even  as  against 
them,  if  the  name  be  used  fraudulently  for 
the  purpose  of  misleading  buyers  as  to  the 
actual  origin  of  the  thing  produced,  or  of 
palming  off  the  productions  of  one  person  as 
those  of  another." 

And  in  Herring-Hall-Marvin  Safe  Co.  v. 
Hall's  Safe  Co.  208  U.  S.  554,  52  L.  ed.  616; 
28  Sup.  Ct.  Rep.  350,  Mr.  Justice  Holmes 
remarked  that  tlie  name  of  a  person  or  town 
might  become  so  associated  with  a  particu- 
lar product  that  the  use  of  the  name  to 
designate  a  similar  product  would  have  the 
effect  of  a  falsehood,  entitling  the  com- 
plainant to  relief  therefrom. 

— ^what  amounts  to  unfair  simulation. 

Courts  of  equity,  on  the  ground  of  unfair 
competition,  will  restrain  the  use  of  a  geo- 
graphical name  in  such  a  way  as  to  so 
closely  resemble  the  name  as  used  by  a  rival 
who  has  a  prior  right  thereto,  as  to  mislead 
and  deceive  ordinary  purchasers  purchasing 
with  ordinary  caution  as  to  the  origin  of 
the  goods.  It  is,  however,  not  necessary 
that  the  resemblance  be  such  as  to  deceive 
persons  having  the  two  labels  or  marks  side 
by  side.  It  is  sufficient  that  a  purchaser, 
having  the  article  offered  him,  would  natu- 
rally be  led,  by  the  mark  impressed  upon  it, 
to  suppose  it  to  be  the  production  of  a  rival, 
and  purchase  it  in  that  belief.  So,  where 
the  goods  of  a  manufacturer  have  become 
known  in  the  market  by  a  geographical 
name,  arising  from  the  use  of  such  name 
by  him,  it  is  imfair  competition  for  a  rival 
to  adopt  any  mark  or  label  which  will  cause 
his  goods  to  bear  a  similar  name  in  the 
market,  unless  it  is  so  distinguished  as  not 
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of  unfair  trade  amounts  to  no  more  than 
this:  One  person  has  no  right  to  sell  goods 
as  the  goods  of  another,  nor  to  do  other 
business  as  the  business  of  another,  and  on 
proper  showing  will  be  restrained  from  so 
doing 

Appellant  has  a  large  number  of  decisions 
to  the  effect  that  one  is  not  entitled  to  pro- 
tection in  the  use  of  a  trademark  which  is 
purely  descriptive  of  his  business  or  of  this 
in  connection  with  the  locality  where  con- 
ducted.  Whatever  may  be  the  law  with  ref- 
erence to  trademarks,  this  is  not  the  un- 
varying rule  applied  in  cases  of  unfair  com- 
petition. The  distinction  between  the  law 
of  trademarks  and  that  of  unfair  competi- 
tion is  pointed  out  in  Sartor  v.  Schaden,  125 
Iowa,  696,  101  N.  W.  611,  where  the  latter 


is  said  to  be  bottomed  on  the  principle  of 
common  business  integrity  and  to  proceed 
on  theory  that  "while  the  primary  and  com- 
mon use  of  a  word  or  phrase  may  not  be 
exclusively  appropriated,  there  may  be  a 
secondary  meaning  or  construction  which 
will  belong  to  the  person  who  has  developed 
it.  In  this  secondary  meaning  there  may 
be  a  property  right.  .  .  .  Consequently 
unfair  competition  is  distinguished  from 
trademark  cases  in  this  that  it  does  not  in- 
volve necessarily  the  question  of  the  exclu- 
sive right  of  another  to  use  the  name,  sym- 
bol, or  device.  A  word  may  not  be  capable 
of  becoming  an  arbitrary  trademark,  and  yet 
there  may  be  an  unfair  use  of  the  word 
which   will   constitute   unfair   trade.     The 


to  deceive  purchasers  as  to  the  origin  of  the 
article.  Carlsbad  v.  W.  T.  Thackeray  k 
Co.  57  Fed.  18;  Walker  v.  Mikolas,  79 
Fed.  955;  LaRepublique  Francaise  v.  Sara- 
toga Vichy  Springs  Co.  65  L.R.A.  830,  46 
C.  C.  A.  418,  107  Fed.  469,  affirmed  in  391 
U.  S.  427,  48  L.  ed.  247,  24  Sup.  Ct.  Rep. 
145;  Bauer  v.  La  Societe  Anonyme,  56  C. 
C.  A-  480,  120  Fed.  74;  Buzby  v.  Davis, 
80  C.  C.  A.  163,  150  Fed.  275,  10  A.  &  E. 
Ann.  Gas.  68;  Feder  v.  Brundo,  5  Ohio  N. 
P.  275. 

In  order  that  it  amount  to  unfair  com- 
petition, it  is  not,  however,  necessary  that 
the  exact  word  be  used.  It  is  sufficient  if 
such  a  similar  word  is  used  and  in  such  a 
manner  as  to  deceive  the  public.  Thus  the 
words  "Canadian  Rye  Whiskejr"  so  closely 
simulate  the  words  "Canadian  Club  Whis- 
key," the  bottles  and  labels  also  being  close- 
ly simulated,  as  to  amount  to  unfair  com- 
petition.    Walker  v.  Mikolas,  supra. 

Although  the  word  "Minnesota,"  in  con- 
nection with  the  words  "school  of  business," 
is  not  the  subject  of  a  technical  trademark, 
as  Minnesota  is  a  geographical  word  of  a 
descriptive  character,  yet  no  other  compet- 
ing institution  may  so  use  the  name  or 
adopt  a  name  so  similar  thereto  as  not  to 
be  easily  discriminated  therefrom,  in  order 
to  obtain  the  benefit  of  a  reputation  ac- 
quired under,  and  designated  by,  such  name. 
Rickard  v.  Caton  College  Co.  supra. 

A  manufacturer  of  salt  in  a  certain 
oooiity  may  lawfully  use  the  name  of  said 
eounty  to  designate  his  product,  although 
such  name  has  already  been  appropriated 
by  other  producers  of  salt  in  that  locality 
to  designate  their  product,  but  in  using  such 
name  he  must  not  mislead  the  public  into 
buying  his  salt  for  that  of  his  rival.  Gene- 
tee  Salt  Co..  V.  Burnap,  20  C.  C.  A.  27,  43 
U.  S.  App.  243,  73  Fed.  818. 

To  the  same  effect  as  to  the  use  of  the 
name  of  a  territory  to  designate  mineral 
waters  obtained  therefrom  is  Grand  Hotel 
Co.  V.  Wilson  [1904]  A.  C.  103.  And  see 
also  infra  heading,  "To  designate  natural 
product." 

So,  the  word  "St.  Benedict"  unfairly 
simulates  the  word  "Benedictine"  where  in 
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other  respects  the  packages  are  similar. 
Bauer  v.  LaSociete  Anonyme,  supra. 

The  words  "Keystone  Oil  Co."  unfairly 
simulate  the  words  "Keystone  Lubricating 
Co."  Buzby  V.  Davis,  supra. 

The  term.  "London  Whiffs"  is  infringed  by 
the  term  "Perfume  Puffs,"  where  the  labels 
and  wrappers  are  strikingly  similar.  Feder 
v.  Brundo,  supra. 

The  term  "Artificial  Carlsbad  Salts"  un- 
fairly competes  with  the  term  "Carlsbad 
Salts."  Carlsbad  v.  W.  T.  Thackeray  &  Co. 
supra. 

In  Sanders  v.  Utt,  supra,  it  was  held  that 
the  term  "New  York  Steam  Dental  Co." 
unfairly  simulated  the  term  "New  York 
Dental  Co." 

And  in  Sanders  v.  Jacob,  supra,  the  term 
"Newark  Dental  Rooms"  was  held  to  un- 
fairly simulate  the  term  "New  York  Dental 
Rooms,"  where  the  former  was  established 
but  a  few  doors  from  the  latter. 

But  in  United  States  Frame  &  Picture 
Co.  V.  Horowitz,  51  Misc.  101,  100  N.  Y. 
Supp.  705,  it  was  held  that  the  term  "New 
York  Frame  &  Picture  Co."  did  not  unfairly 
simulate  the  term  "United  States  Frame  k 
Picture  Co." 

The  use  by  a  bottler  of  waters  from 
springs  of  Saratoga,  New  York,  of  the  words 
"Saratoga  Vichy  Water"  in  such  a  way  that 
a  short  distance  from  the  bottles  the  word 
'*Vichy"  is  the  marked  and  prominent  ob- 
ject in  sight,  constitutes  unfair  competition, 
and  will  be  restrained  at  the  instance  of  a 
bottler  of  water  from  springs  located  at 
Vichy,  where  he  who  has  used  that  word 
for  a  considerable  period  of  time  to  desig- 
nate such  water.  French  Republic  v.  Sara- 
toga Vichy  Spring  Co.  191  U.  S.  427,  48  L. 
ed.  247,  24  Sup  Ct.  Rep.  145. 

But  the  term  "Saratoga  Vichy"  does  not 
unfairly  compete  with  the  word  "Vichy," 
where  the  labels  and  wrappers  are  different. 
Ibid. 

The  term  "Lythia  Vichy,"  to  designate  a 
distilled  water,  does  not  unfairly  simulate 
the  term  "Vichy."  La  Republique  Fran- 
caise V.  Schultz,  115  Fed.  196. 

The  term  "Kjobenhavn  Snus"  does  not 
unfairly    simulate    the    term    "Copenhaven 


80 


IOWA  SUPREME  COURT. 


Nov., 


whole  doctrine  is  based  upon  the  theory 
of  protection  to  the  public,  whose  rights  are 
infringed  or  jeopardized  by  confusion  of 
goods  produced  by  unfair  methods  of  trade, 
as  well  as  upon  the  right  of  the  complain- 
ant to  enjoy  the  good  will  of  a  trade  built 
up  through  his  efforts,  and  sought  to  be 
taken  from  him  by  unfair  methods."  One 
using  the  ordinary  name  of  a  commodity, 
business,  or  occupation  in  connection  with 
the  name  of  a  locality  will  not  always  be 
entitled  to  protection.  This  necessarily  de- 
pends on  circumstances.  See  Delaware  & 
H.  Canal  Co.  v.  Clark,  13  Wall.  328,  20  L. 
ed.  686;  Laughman's  Appeal,  128  Pa.  1,  5 
I..R.A.  699,  18  Atl.  415.  As  many  as  choose 
can,  in  good  faith,  engage  in  the  same  busi- 
ness   or    occupation    described    by    such    a 


name,  and  annexing  the  name  of  the  local- 
ity does  no  more  than  indicate  the  place 
where  the  business  is  conducted;  but  when 
the  goods  are  manufactured  or  produced  at 
the  place  designated,  if  the  name  of  the  place 
is  used  fraudulently,  or  if  a  manufactory 
has  been  located  with  a  view  of  obtaining 
the  advantage  of  the  name  to  the  detriment 
of  the  other,  it  has  long  been  settled  that 
the  use  of  the  name  will  be  enjoined.  In 
Seixo  V.  Provezende,  L.  R.  1  Ch.  102,  the 
name  of  a  district  in  Spain  had  long  been 
used  to  denote  the  wines  grown  on  one  estate 
in  that  district,  and  it  was  ruled  that  the 
name  could  not  be  applied  to  wines  from  an- 
other estate  of  the  same  district,  so  as  to 
mislead  the  purchasers.  In  Wotherspoon 
V.  Currie,  L.  R.  6  H.  L.  508,  the  plaintiff. 


Snuff,"  where  the  labels  are  totally  dissimi- 
lar and  there  is  no  showing  of  an  express 
intention  to  deceive  the  public.  Weyman  v. 
Soderberg,  108  Fed.  63. 

The  use  of  the  same  name  upon  a  similar 
article  is  sufficient  evidence  of  unfair  com- 
petition to  justify  relief  where  the  article 
simulated  has  become  known  by  the  name 
applied  to  it,  and  is  bought  and  sold  by  the 
name  rather  than  by  its  appearance.  In 
such  case  it  is  not  necessary  that  there 
should  be  any  similarity  in  dress  or  pack- 
age. If  the  use  of  the  name  itself  is  in 
such  a  manner  as  to  assert  that  the  user 
is  the  manufacturer  of  the  article  in  ref- 
erence to  which  the  name  has  been  associa- 
ted, this  amounts  to  a  representation  that 
he  is  manufacturing  commodities  known  by 
that  name,  which  is  not  true  in  fact. 
Shaver  v.  Heller  &  M.  Co.  65  L.R.A.  878, 
48  C.  C.  A.  48,  108  Fed.  821  (use  of  the 
word  "America"  to  designate  "wash-blue" 
and  "ball  blue") ;  Drake  Medicine  Co.  v. 
Glessner,  68  Ohio  St.  337,  67  N.  E.  722  (Dr. 
Drake's  German  Croup  Remedy") ;  Worces- 
ter Royal  Porcelain  Co.  v.  Locke  &,  Co.  19 
Rep.  Pat.  Cas.  439,  cited  in  3  Butterworths's 
Dig.  866  ("Worcester,"  to  designate  china- 
ware). 

Under  such  circumstances  actual  decep- 
tion is  unnecessary.  Worcester  Royal  Por- 
celain Co.  V.  Locke  &  Co.  supra. 

But  where  the  name  of  a  place  has  been 
used  to  designate  a  patented  article  to  such 
an  extent  that  the  article  becomes  known  by 
that  name,  upon  the  expiration  of  the 
patent  the  right  to  the  exclusive  use  of  the 
name  to  describe  such  article  no  longer 
vests  in  the  original  user.  Other  persons 
manufacturing  the  article  may  use  such 
name  to  describe  it,  providing  they  do  not 
intentionally  use  it  in  such  a  manner  as  to 
pass  off  their  goods,  or  enable  them  to  be 
passed  off,  for  the  goods  of  the  original  user. 
Dover  Stamping  Co.  v.  Fellows,  163  Mass. 
191,  28  L.R.A.  448,  47  Am.  St.  Rep.  448, 
40  N.  E.  106. 

^-where  the  name  of  a  place  is  simulated  by 

a  nonresident. 

The  doctrine  that  equity  will  protect  a 
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geographical  name  against  unfair  use  by 
others,  even  though  such  name  is  not  the 
subject  of  a  technical  trademark,  is  more 
liberally  enforced  where  protection  is  sought 
by  a  resident  of  a  place  the  name  of  which 
he  has  used  to  designate  an  article  manu- 
factured or  produced  there,  as  against  the 
use  of  the  name  by  others  to  designate  arti- 
cles not  manufactured  or  product  at  such 
place.  Under  such  circumstances  equity  is 
quick  to  restrain  the  use,  without  other 
evidence  of  fraud  than  the  bare  fact  of  such 
use,  and  in  such  cases  the  use  of  the  name 
in  any  manner  to  designate  similar  articles 
will  be  enjoined.  Blackwell  v.  Dibrell,  3 
Hughes,  151,  Fed.  Cas.  No.  1476  ("Dur- 
ham," to  designate  tobacco) ;  Blackwell  v. 
Armistead,  3  Hughes,  163,  Fed.  Cas.  No. 
1474  ("Durham,"  to  designate  tobacco)  ; 
Southern  White  Lead  Co.  v.  Cary,  25  Fed. 
126  ("Southern"  and  "St.  Louis"  to  desig- 
nate white  lead)  ;  A.  F.  Pike  Mfg.  Co.  v. 
Cleveland  Stone  Co.  35  Fed.  896;  Southern 
White  Lead  Co.  v.  Coit,  39  Fed.  492  ("St. 
Louis,"  to  designate  white  lead) ;  Carlsbad 
V.  W.  T.  Thackeray  &  Go.  supra  ("Carls- 
bad," to  designate  salts) ;  Pillsbury -Wash- 
bum  Flour  Mills  Co.  v.  Eagle,  41  L.R.A. 
162,  30  C.  C.  A  386,  58  U.  S.  App.  490, 
86  Fed.  626,  writ  of  certiorari  denied  in  173 
U.  S.  703,  43  L.  ed.  1184,  19  Sup.  Ct.  Rep. 
884  ("Minnesota  Patent"  and  "Minneapolis" 
to  designate  flour) ;  California  Fruit  Can- 
ners'  Asso  v.  Myer,  104  Fed.  82  ("Califor- 
nia," to  designate  canned  fruit) ;  Elgin  Nat. 
Watch  Co.  V.  Loveland,  132  Fed.  41  ("Elgin," 
to  designate  jewelry) ;  Braham  v.  Beachim, 
47  L.  J.  Ch.  N.  S.  348  ("Radstock,"  to 
designate  coal) ;  Harvey  v.  Lamoureaux,  5 
Ohio  N.  P.  473  ("Fairfield"  and  "New  Fair- 
field" to  designate  plows). 

To  the  same  effect  are  Carlsbad  v.  Kut- 
now,  18  C.  C.  A.  24,  36  U.  S.  App.  750,  71 
Fed.  167 ;  Carlsbad  v.  Schultz,  78  Fed.  469 ; 
Oxford  University  ▼.  Wilmore- Andrews  Pub- 
Co.  101  Fed.  443;  Bauer  v.  LaSociete  An- 
onyme,  66  C.  C.  A.  480,  120  Fed.  74;  and 
French  Republic  v.  Saratoga  Vichy  Spring 
Co.  191  U.  S.  427,  48  L.  ed.  247,  24  Sup. 
Ct.  Rep.  145. 

On   this   subject,   in   Gage-DownB  Co.  T. 
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who  bad  originally  carried  on  the  manufac- 
ture  of   ^'Ulenlield'    starch   at   Gleniield,   a 
little  place  of  some  sixty  inhabitants,  had 
removed   his    factory,    retaining   the   name. 
The  defendant  had   purchased   a  small   lot 
at  Glcnfield,  and  carried  on  the  manufac- 
ture of  starch  there,  also  using  the  name 
"Glenfield"   to   denote   his   starch;    but,   in 
view  of  the  fact  that  the  whole  scheme  was 
intended  to  lead  people  to  believe  that  the 
defendant's  starch  was  the  plaintifFs,  an  in- 
junction against  the  use  of  the  name  was 
held  proper.     So,  in  Thompson  v.  Montgom- 
ery, L.  R.  41  Ch.  Div.  35,  the  plaintiff  be- 
low and  their  predecessors  had  carried  on 
a  brewery  in  Stone  (a  town  of  Staffordshire 
of  about  6,000  inhabitants)    since  1780,  us- 
ing the  name  "Stone  Ales"  to  designate  their 


product.  The  defendant,  who  had  previ- 
ously sold  their  product,  put  up  a  brewery 
at  Stone,  and  used  the  word  "Stone"  in  con- 
nection with  the  liquor  of  his  own  manu- 
facture, with  a  view,  in  the  opinion  of  the 
trial  juilgj,  to  lead  the  public  to  the  be- 
lief that  the  ales  he  was  then  selling  were 
those  of  the  former  firm.  An  injunction 
was,  accordingly,  granted  and  affirmed  on 
appeal.  The  case  was  then  carried  to  the 
House  of  Lords,  and  there  the  decision  was 
reanirmod,  though  there  was  a  doubt  in 
the  minds  of  some  of  the  lords  as  to  the 
us3  of  the  name  "Stone." 

The  principle  is  bummarized  tcrsoly  by 
Mr.  Justice  Holmes  in  American  Wultham 
Watch  Co.  V.  United  States  Watch  Co.  173 
Mass.  85,  43  L.R.A.  820,  73  Am.  St.  Rep. 


Feathcrbone  Corset  Co.  83  Fed.  213,  it  was 
said  the  fact  that  different  parties  using  a 
geographical  name  to  designate  certain 
articles  of  manufacture  all  resided  at  the 
city,  the  name  of  which  has  been  so  used, 
would  furnish  strong  reason  to  deny  to  the 
original  user  of  the  name  an  exclusive  right 
to  its  use,  but  where  the  name  was  appro 
priated  by  a  manufacturer  residing  at  a 
different  place,  it  very  naturally  started  an 
inquiry''  as  to  the  motive, — the  object  he 
thereby  sought  to  attain.  Usually  there 
could  be  but  one  object  in  using  the  name 
of  a  distant  place  to  designate  articles, 
which  name  had  already  been  appropriated 
to  designate  similar  articles  manufactured 
at  such  place,  and  that  object  was  to  make 
use  of  the  reputation  which  the  goods  so 
branded  had  acquired.  This  circumstance, 
the  court  said,  was  sufficient  to  entitle  the 
manufacturer  originally  using  the  name  of 
the  city  wherein  he  is  located  to  designate 
the  goods  manufactured  there,  to  an  injunc- 
tion to  restrain  the  use  of  such  name  by 
rival  manufacturers  located'  and  manufac- 
turing similar  goods  at  other  places. 

Although  a  brewer  of  beer  at  a  certain 
city  cannot  obtain  an  exclusive  property'  in 
the  name  of  the  city  as  a  trademark,  or  the 
exclusive  right  to  designate  his  beer  by  the 
name  of  that  city,  yet  his  use  of  the  desig- 
nation upon  his  labels  on  boer  brewed  in 
such  city  is  entirely  legitimate,  and  anotlier 
brewer  of  beer  in  some  other  locality  will 
be  restrained  from  diverting  his  trade  by 
desi^ating  beer  brewed  by  him  with  the 
geographical  name  of  the  city  wherein  his 
rival  is  located,  and  which  name  he  uses, 
and  it  is  no  answer  for  the  defendant,  when 
eomplainant  asks  f(/r  protection,  to  say  that 
he  has  no  exclusive  right  to  designate  his 
product  in  the  manner  he  has.  Anheuser- 
Busch  Brewing  Asso.  v.  Piza,  23  Blatchf. 
245,  24   Fed.  140. 

In  Pillsbury-Washburn  Flour  Mills  Co.  v. 
Eagle,  supra,  a  valuable  ease  on  the  subject, 
t\\f  words  "Minnesota  Patent"  and  "Mi nnea- 
Tv-^r*.  Minn.,"  which  had  been  adopted  by 
different  flour  manufacturers  located  atMin- 
ncaoolis,  to  designate  flour  manufactured 
bv  them  there,  were  protected  on  the  ground 
2C  L.R^.{N.S.)  6 


of  unfair  competition  against  simulation  by 
a  rival,  who  manufactured  flour  in  a  dif- 
ferent state,  although  at  flrst  these  words 
were  used  merely  to  designate  the  place  of 
manufacture,  they  having  become  in  course 
of  time  a  well-known  sign  of  quality  and 
excellence. 

But  where  a  manufacturer  of  salts  made 
same  from  Appollinaris  water,  although  not 
at  the  place  bearing  that  name,  it  is  not 
unfair  competition  for  him  to  describe 
salts  80  made  as  "Appollinaris  Salts."  Ap- 
pollinaris Co.  V.  Duckworth,  22  Times  L.  R. 
744.  , 

— where  neither  party  using  a  geographical 
name  is  located  at  such  place. 

It  is  unfair  competition  for  a  manufac- 
turer of  bitters  to  designate  them,  by  the 
use  of  the  name  of  a  city  other  than  that 
in  which  he  is  located,  where  such  name  has 
already  been  appropriated  by  another  for  a 
similar  purpose.  This  rule  is  not  altered 
by  the  fact  that  the  latter  has  ceased  to 
manufacture  such  bitters  at  such  place  and 
is  manufacturing  them  at  another  place. 
Bauer  v.  Siegert,  56  C.  C.  A.  487,  120  Fed. 
81. 

The  use  of  the  name  of  a  place  to  desig- 
nate beer  of  a  special  brew,  although  not 
brewed  at  that  place,  gives  the  user  such  a 
right  therein  as  entitles  him  to  enjoin  the 
use  of  the  name  by  a  rival  not  located  at 
such  place,  whose  beor  is  not  of  such  a 
character  as  to  make  the  name  applicable. 
These  facts  make  the  selection  of  a  name 
arbitrary,  and  for  the  apparent  purpose  of 
thereby  deriving  benefit  ifrom  the  complain- 
ant's reputation,  and  constitute  unfair  com- 
petition. Anheuper-Busch  Brewing  Asso.  v. 
Fred  Miller  Brewing  Co.  87  Fed.  864. 

Trademarks — in  general. 

The  term  "trademark"  was  thus  defined 
in  Elgin  Nat.  Watch  Co.  v.  Illinois  Watch 
Case  Co.  179  U.  S.  6G5,  45  L.  ed.  365,  21 
Sup.  Ct.  Rep.  270:  "The  term  has  been  in 
use  from  a  very  early  darte,  and,  generally 
speaking,  means  a  distinctive  mark  of  au- 
thenticity,  through  which  the   products   of 
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263,  53  N.  E.  141 :  "It  is  desirable  that  the 
plaintifT  should  not  lose  cuBtom  by  reason  of 
the  public  mistaking  another  manufacturer 
for  it.  It  is  desirable  that  the  defendant 
should  be  free  to  manufacture  watches  at 
Waltham,  and  to  tell  the  world  that  it 
does  so.  The  two  desiderata  cannot  both  be 
had  to  their  full  extent,  and  we  have  to  fix 
the  boundaries  as  best  we  can.  On  the  one 
hand,  the  defendant  must  be  allowed  to  ac* 
compHsh  its  desideratum  in  some  way  what- 
ever the  loss  to  the  plaintiiT.  On  the  other, 
we  think,  the  cases  show  that  the  defend- 
ant fairly  may  be  required  to  avoid  deceiv- 
ing the  public  to  the  plaintid's  harm,  so  far 
as  is  practicable  in  a  commercial  sense.  It 
is  true  that  a  man  cannot  appropriate  a 
geographical   name;   but  neither   can  he  a 


color,  or  any  part  of  the  English  language, 
or  even  a  proper  name,  to  the  exclusion  of 
others  whose  names  are  like  his.  Yet  a 
color  in  connection  with  a  sufficiently  com- 
plex combination  of  other  things  may  be 
recognized  as  saying  so  circumstantially 
that  the  defendants  goods  are  the  plain- 
till's  as  to  pass  the  injunction  line.  New 
England  Awl  &  Needle  Co.  v.  Marlborough 
Awl  &  Ncctlle  Co.  1G8  Mass.  354,  15G,  00  Am. 
St.  Rep.  377,  40  N.  E.  380.  So,  ultlioug'i  the 
[.laintilT  has  no  copyright  on  ths  dictionary, 
or  any  part  of  it,  he  can  exclude  a  defend- 
ant from  a  part  of  the  free  field  of  the 
English  language,  even  from  the  mere  use 
of  generic  words,  unqualified  and  unex- 
plained, when  they  would  mislead  the  plain- 
tilT's  customers  to  anotlicr  shop.    Reddaway 


particular  manufacturers  or  the  vendible 
commodities  of  particular  merchants  may 
be  distinguished  from  those  of  others.  It 
may  consist  in  any  symbol  or  in  any  form 
of  words,  but  as  its  oflice  is  to  point  out 
distinctively  the  origin  or  ownership  of  the 
articles  to  which  it  is  affixed,  it  follows 
that  no  sign  or  form  of  words  can  be  appro- 
priated as  a  valid  trademark,  which,  from 
the  nature  of  the  fact  conveyed  by  its  pri- 
mary meaning,  others  may  employ  with 
equal  truth,  and  with  equal  right,  for  the 
same  purpose.  And  the  general  rule  is 
thoroughly  established  that  words  that  do 
not  in  and  of  themselves  indicate  anything 
in  the  nature  of  origin,  manufacture,  or 
ownership,  but  are  merely  descriptive  of  the 
place  where  an  article  is  manufactured  or 
produced,  cannot  be  monopolized  as  a  trade- 
mark." 

In  Laughman's  Appeal,  128  Pa.  1,  5 
L.R.A.  599,  !I8  Atl.  415,  the  court  remarked: 
"The  object  of  a  trademark  is  that  the  arti- 
cle to  which  it  is  attached  or  belongs  may 
be  distinguished  from  articles  of  a  similar 
kind,  and  thus  be  known  and  identifie<l  in 
the  market;  its  purpose  is  to  indicate  the 
personal  origin  of  the  article  to  which  it  is 
applied,  or  the  source  from  which  it  comes." 

The  general  doctrine  has  been  frequently 
stated  that  a  geographical  name  in  common 
use,  designating  a  locality  or  place,  cannot 
be  made  the  subject  of  a  trademark.  It 
was  in  substance  so  stated  in  the  following 
cases:     Delaware  &  11.  Canal  Co.  v.  Clark, 

13  Wall.  311,  20  L.  cd.  581;  Amoskeag  Mfg. 
Co.  V.  Trainer,  101  U.  S.  51,  25  L.  cd.  993; 
(3o..dyear'8  India  Rubber  Glove  Mfg.  Co.  v. 
Goodyear  Rubber  Co.  128  U.  vS.  598,  32  L. 
cd.  535,  9  Sup.  Ct.  Rep.  100;  Brown  Chemi- 
cal  Co.  V.  Meyer,  139  U.  S.  540,  35  L.  ed. 
247,  11  Sup.  Ct.  Rep.  025;  Columbia  ^lill 
Co.  V.  Alcorn,  150  U.  S.  404.  37  L.  ed.  1144, 

14  Sup.  Ct.  Rep.  151  ;  Burton  v,  Stratton, 
12  Fed.  696;  Rumford  Chemical  Works  v. 
Muth,  1  L.R.A.  44,  35  Fed.  524,  appeal  dis- 
missed in  146  U.  S.  052,  30  L.  ed.  848,  12 
Sup.  Ct.  Rep.  987;  Brown  Chemical  Works 
v.  Stearns,  37  Fed.  301  ;  New  York  &  R. 
Coniont  Co.  v.  Coplay  Oment  Co.  45  Fed. 
212;  Morgan  Envelope  Co.  v.  Walton,  30 
26  L.R.A.(N.S.) 


C.  C.  A.  383,  68  U.  S.  App.  30,  88  Fed. 
605;  Continental  Ins.  Co.  v.  Continental 
Fire  Asso.  06  Fed.  846,  adirmed  in  41  C.  C. 
A.  320,  101  Fed.  255;  Shaver  v.  Heller  & 
M.  Mfg.  Co.  66  L.R.A.  878,  48  C.  C.  A. 
48,  108  Fed.  821;  Draper  v.  Skerrett,  110 
Fed.  206;  Allen  B.  Wrisley  Co.  v.  Iowa 
Soap  Co.  69  C.  C.  A.  60,  122  Fed.  790; 
Candee  ▼.  Deere,  54  III.  430,  6  Am.  Rep. 
125;  Connell  v.  Reed,  128  Mass.  477,  35 
Am.  Rep.  397;  Smith  v.  Walker,  57  Mich. 
466,  22  N.  W.  267,  24  N.  W.  830,  26  N.  W. 
783;  Cincinnati  Vici  Shoe  Co.  v.  Cincinnati 
Shoe  Co.  7  Ohio  N.  P.  135;  Glendon  Iron 
Co.  V.  Uhler,  75  Pa.  467,  15  Am.  Rep.  509; 
Cady  V.  Schultz,  19  R.  I.  193,  29  L.R.A. 
524,  61  Am.  St.  Rep.  763,  32  Atl.  915; 
Teleplione  Mfg.  Co.  v.  Sumter  Teleph.  Mfg. 
Co.  03  S.  C.  313,  41  S.  E.  322. 

Where  a  trademark,  in  its  original  signifi- 
cation, or  by  association,  distinctly  points 
to  the  original  or  ownc^rship  of  the  article 
to  which  it  is  applied,  it  will  be  protected. 
But  where  it  is  a  generic  or  geographical 
name,  designating  a  city  or  district  of  coun- 
try, or  is  merely  descriptive  of  the  article 
manufactured,  and  which  can  be  employed 
with  truth  by  other  mannfncturers,  it  is  not 
entitled  to  legal  protection  as  a  trademark. 
Dunbar  v.  Glenn,  42  Wis.  118,  24  Am.  Rep. 
396. 

The  foregoing  *cases,  however,  as  a  rule, 
considered  the  use  of  a  geographical  name 
in  a  descriptive  or  generic  sense,  and  did  not 
have  presented  possible  exceptions  to  the 
general  rule.  It  is  noteworthy,  however, 
Ihat  the  case  of  Delaware  &  H.  Canal  Co. 
V.  Clark,  supra,  has  so  influcncj^i  the  Fed- 
eral decisions  that  generally  those  courts 
have  denT^d  the  right,  under  any  circum- 
stances, to  make  a  geographical  name  the 
subject  of  a  trademark  or  tradename,  but 
have  in  proper  cases  protected  such  a  name 
from  simulation  on  the  ground  of  unfair 
competition.  The  Federal  decisions  are  also 
undoubtedly  influenced  by  the  Federal  laws, 
denying  the  right  to  register  a  geographical 
name  as  a  tradomark.  This  latter  question 
is  not  included  in  the  note.  As  will  be  here- 
after shown,  tho  English  courts  and  most 
of  the  state  courts  passing  upon  the  quea- 
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T.  Banliam  [1896]  A.  C.  199,  25  Eng.  Rul. 
Cos.  193.  So,  the  name  of  a  person  may  be- 
come so  associated  with  his  goods  that  one 
of  the  same  name  coming  into  the  business 
later  will  not  be  allowed  to  use  even  his  own 
name  without  distinguishing  his  wares. 
JJrinsmead  v.  Brinsmead,  13  Times  L.  R.  3; 
lleddaway  v.  Banham  [1890]  A.  C.  199,  210, 
25  Eng.  Rul.  Cas.  193.  See  Singer  Mfg.  Cc. 
V.  June  iMfg.  Co.  1C3  U.  S.  109,  204,  41  L. 
ed.  118, 131,  16  Sup.  Ct.  Rep.  1002;  Allegret- 
ti  Chocolate  Cream  Co.  v.  Keller  (C.  0.)  85 
Fed.  643.  And  so,  we  doubt  not,  may  a  geo- 
graphical name  acquire  a  similar  association 
u'ith  a  similar  efliect.  Montgomery  v.  Thomp- 
son [1891]  A.  0.  217.  Whatever  might  have 
been  the  doubts  some  years  ago,  we  think 
that  now  it  is  pretty  well  settled  that  the 


plaintiff,  merely  on  the  strength  of  having 
been  first  in  the  field,  may  put  later  comers 
to  the  trouble,  of  taking  such  reasonable  pre- 
cautions as  are  commercially  practical  to 
prevent  their  lawful  names  and  advertise- 
ments from  deceitfully  diverting  the  plain- 
tiff's custom."  In  that  case  defendant  was 
enjoined  from  placing  "Waltham"  or 
"VValtham,  Mass.,"  on  its  watch  plates. 

In  Viano  v.  Baccigalupo,  183  Mass.  160, 
67  N.  E.  641,  the  plaintiff  had  been  carrying 
on  the  business  of  roasting  peanuts  some 
years  on  Fulton  street,  under  the  name 
"Boston  Peanut  Roasting  Company,"  when 
defendant  engaged  in  the  same  business  on 
the  same  street,  under  the  name  '^Boston 
Trade  Peanut  Roasting  Company,"  and  the 
court,  in  granting  the  relief  prayed,  said: 


tion,  under  various  conditions,  recognize  a 
proprietary  right  in  a  geographical  name  as 
a  trademark,  and  protect  it  as  such. 

— ^when  used  in  descriptive  sense. 

It  is,  however,  generally  recognized  that 
geographical  words,  or  names  which  de- 
-scribe  the  product  or  ware  to  which  they 
are  applied  by  indicating  its  kind,  quality, 
or  ingredients,  may  not  be  exclusively  ap- 
propriated as  a  trademark.  If  they  in- 
dicate these,  they  are  not  subject  to 
be  used  for  a  trademark,  although  they 
may  also  indicate  the  particular  pro- 
duction, origin,  or  ownership  of  the  article. 
riic  purpose  of  a  trademark  is  to  indicate 
the  latter  only,  and  if  it  indicates  the  form- 
er also,  it  cannot  be  made  the  subject  of  a 
valid  trademark,  at  least  as  against  otliers 
who  may  also  truthfully  and  honestly  use 
it  to  describe  the  same  or  similar  articles. 
<>Ttlinarily,  words  which  express  the  fact  or 
facts  may  be  honestly  used  by  anyone  for 
tliat  purpose,  and  no  one  is-  entitled  to  make 
the  exclusive  use  of  them  as  a  trademark 
for  his  product,  as  against  others  honestly 
using  thei|i  for  the  purpose  of  describing 
the  character,  kind,  and  quality  of  a 
Mmilar  product.  See  preceding  list  of 
n*es.  Also  Evans  v.  Von  Laer,  32  Fed. 
153;  Osgood  v.  Allen,  Holmes,*  185,  Fed.  Cas. 
Xo.  10,603;  Eggers  v.  Hink,  63  Cal.  445,  49 
Am.  Rep.  96;  Burke  v.  Cassin,  45  Cal.  467, 
13  Am.  Rep.  204;  Cahn  v.  Hoffman  House, 
'  Misc.  461,  28  N.  Y.  Supp.  388;  Wolfe  v. 
CJoulard,  18  How.  Pr.  04;  Blackwell  v. 
Wright,  73  N.  C.  310;  Bulloch  v.  Gray,  19 
«^f>«in.  of  Jurisp.  218,  cited  in  Sebastian, 
Trademarks,  68;  Watt  v.  O'Hanlon,  4  P. 
^  1,  cited  in  Sebastian,  Trademarks,  59; 
Rnjby  Portland  Cement  Co.  v.  Rugby  &  N. 
Portfand  Cement  Co.  9  P.  R.  46,  cited  in 
■^Ijastian,  Trademarks,  74. 

In  Osgood  V.  Allen,  supra,  the  court  rn- 
i^rked  that  ideographical  names  which 
point  to  only  the  place  of  production,  and 
*^t  the  producer,  cannot  be  exclusively  ap- 
iTopriated  for  a  trademark,  as  they  pre- 
^'•nt  others  from  using  and  soiling  articles 
'rr.(tuc<»d  in  the  district  they  describe  under 
'T  in  their  business  appellations. 

»U.R.A.(N.S.) 
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This  distinction  was  made  in  Bulloch  v. 
Gray,  supra,  wherein  it  was  held  that  the 
geographical  term  "Loch  Katrine,'*  when 
used  in  a  descriptive  sense  to  describe  water 
used  in  distilling  whiskey,  was  not  a  valid 
trademark. 

And  in  Eggers  v.  Hink,  supra,  the  court 
said  that  where  a  geo^aphical  name  re- 
lated only  to  a  description  of  the  beverage 
dealt  in,  it  was  not  a  valid  trademark  and 
could  not  be  protected  as  such. 

In  Cahn  v.  Hoffman  House,  supra,  the 
court  refused  to  protect  against  infringe- 
ment the  words  "Maryland  Club  Rye 
Whiskey"  on  the  ground  that  they,  or  com- 
binations of  them,  were  in  common  use  in 
describing  a  particular  product.  Cahn  v. 
Gottschalk,  14  Daly,  542,  2  N.  Y.  Supp.  13, 
wherein  the  same  words  were  protected  from 
infringement,  was  distinguished  on  the 
ground  that  the  decision  was  based  on  a 
finding  of  fact  that  the  inscription  of  the 
plaintiff's  label  was  an  arbitrary  designa- 
tion of  a  particular  product  sold  or  manu- 
factured by  the  plaintiff. 

No  person  can  acquire  a  right  to  the  ex- 
clusive use  of  words,  some  of  which  are 
geographically  descriptive  of  an  article  sold 
or  manufactured  by  them,  if  in  their  ordi- 
nary acceptation  they  designate  the  same 
or  similar  articles.  Burke  v.  Cassin  and 
Wolfe  V.  Goulard,  supra. 

So,  the  name  of  a  town,  where  different 
parties  are  engaged  in  a  competing  manu- 
facturing business,  cannot  be  exclusively  ap- 
propriated by  any  of  them  for  a  trademark. 
Blackwell  v.  Wright  and  Evans  v.  VonLaer, 
supra. 

— when   used   in   secondary   sense. 

As  stated,  there  are  many  exceptions 
recognized  in  England  and  Canada,  and  by 
the  state  courts  of  this  country,  to  the  gen- 
eral rule  that  a  geographical  name  cannot 
be  made  the  subject  of  a  trademark. 

In  England '  the  rule  seems  to  be  well 
settled  that  where  a  geographical  name  used 
as  a  trademark  has,  by  long  and  extensive 
use,  acquired  a  secondary  meaning,  such  use 
will  be  protected.  It  is  not,  however,  en- 
tirely clear  whether  this  protection  is  ac- 
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"The  defendant  lias  a  ri<»ht  to  carry  on  the 
business  of  roasting  peanuts  for  the  trade, 
and  to  carry  it  on  in  Fulton  street  in  Boa- 
ton,  and  to  advertise  that  he  is  doing  so;  but 
he  has  no  right  in  milking  those  advertise- 
ments to  steal  the  good  will  attaching  to 
plaintiffs'  personalty,  the  benefit  of  the  pub- 
lic's desire  to  have  their  peanuts  roasted  by 
the  plaintiffs;"  and,  after  referring  to  some 
English  decisions:  *'It  is  laid  down  in  those 
cases  that  where  the  sole  thing  on  which 
the  plaintiff  relics  for  relief  against  the 
defendant  is  a  word  common  to  the  public, 
as  in  case  of  a  geographical  name,  the  plain- 
tiff is  not  entitled  to  protection,  unless  he, 
proves  that  the  name  has  been  so  exclusive- 
ly identified  with  his  own  manufacture  as  to 
have  acquired  a  secondary  meaning,  as  was 


done  in  American  Waltham  Watch  Co.  v. 
United  States  Watch  Co.  173  Mass.  85,  -13 
L.R.A.  826,  73  Am.  St.  Rep.  263,  53  N.  E. 
141;  but^  in  the  case  at  bar,  the  plaintiffs' 
right  to  protection  does  not  depend  on  the 
defendant's  having  adopted  a  similar  single 
word  alone,  but  on  the  combination  adopted 
by  the  defendant  of  the  business  name  of 
'Boston  Trade  Peanut  Roasting  Company,'  a 
name  almost  identical  with  the  plaintiffs' 
name  of  'Boston  Peanut  Roasting  Com- 
pany,' together  with  the  fact  that  the  busi- 
ness done  by  the  defendant  is  identically 
the  same,  and  that  the  defendant  has  select- 
ed a  place  of  business,  not  only  in  the  same 
city,  but  on  the  same  street.  That  justifies 
a  finding  that  the  action  of  the  defendant 
is  calculated  to  induce  the  public  to  trade 


corded  on  the  theory  that  the  name  is  a 
valid  trademark. or  tradename,  or  upon  the 
theory  that,  although  a  technical  trade- 
mark or  tradename  has  not  been  acquired, 
protection  will  be  accorded  the  name  used, 
analogous  to  that  accorded  in  cases  of  in- 
fringement of  technical  trademarks  or 
tradenames.  The  cases,  however,  usually 
speak  of  such  a  word  as  a  trademark  or 
tradename,  and  treat  it  as  such.  In  the 
following  cases  geographical  names  were 
thus  protected:  Randall  v.  British  &  A. 
Shoe  Co.  [1902]  2  Ch.  354  (the  name 
"American"  as  applied  to  stores  exclusively 
selling,  at  retail,  American-made  shoes) ; 
Montgomery  v.  Thompson  [1891]  A.  C.  217 
(use  of  word  "Stone,"  name  of  hamlet,  to 
designate  beer  brewed  at  such  place)  ; 
Radde  v.  Norman,  L.  R.  14  Eq.  348  (use  of 
word  "Leopold stull"  to  designate  a  grade  of 
wine  made  from  vineyards  in  a  territr»ry  of 
that  name)  ;  M'Andrew  v.  Bassett,  10  Jur. 
N.  S.  492  (use  of  word  "Anatolia"  to  desig- 
nate licorice  imported  from  a  place  bearing 
that  name)  ;  Siegert  v.  Findlater,  L.  R.  7 
Ch.  Div.  801;  Seixo  v.  Provezende,  L.  R.  1 
Ch.  192  (use  of  word  "Seixo"  used  to  desig- 
nate wine  made  from  vineyards  in  a  lo- 
cality of  that  name)  ;  Birmingham  Vinegar 
Brewery  Co.  v.  Powell  [1897]  A.  C.  710 
(use  of  word  "Yorkshire"  to  designate  a 
certain  relish)  ;  Powell  v.  Birming'iani 
Vinegar  Brewery  Co.  [1894]  3  Ch.  419 
(8.  c.  on  application  for  temporary  injunc- 
tion) ;  Powell  V.  McXulty,  cited  in  Se- 
bastian, Trademarks,  73  (same);  Braham 
V.  Beachira,  L.  R.  7  Ch.  Div.  848  (use  of 
word  "Radstock  Collieries"  to  designate 
coal  taken  from  collieries  located  in  a 
parish  named  Readstock,  as  against  persons 
having  no  collieries  in  such  parish)  ; 
Wotherspoon  v.  Currie,  42  L.  J.  Ch.  N.  S. 
130  (use  of  word  "Glenfield"  to  designate 
starch  manufactured  formerly  at  such 
place,  but  latterly  in  an  adjoining  town,  as 
against  a  person  manufacturfng  starch  at 
such  place)  ;  Rey  v.  Lecouturier  [1908]  2 
Ch.  715,  and  Grezier  v.  Autran,  13  P.  R.  1, 
cited  in  Sebastian,  Trademarks,  51  (use  of 
words  "LaGrande  Chartreuse*'  to  des'prnate 
champagne  formerly  made  in  a  monastery 
26  L.K.A.(N.h;.) 


bearing  that  name,  located  in  a  district  of 
that  name,  but  later  made  in  another 
place.  Blair  v.  Stock,  52  L.  T.  N.  S.  123 
("Strathmore,"  to  designate  whiskey)  ; 
Saxlehner  v.  Apollinaris  Co.  [1897]  1  ch. 
893  ("Hunyadi,"  to  designate  mineral 
water). 

To  the  same  effect,  under  substantially 
the  same  state  of  fact»,  is  Baglin  v.  Cusenier 
Co.  90  C.  0.  A.  499, 164  Fed.  25  (protected  on 
theory  of  unfair  competition)  ;  North 
Cheshire  &  M.  Brewery  Co.  v.  Manchester 
Brewery  Co.  [1899]  A.  C.  83  (use  of  word 
"Manchester,"  the  name  of  a  city,  to  desig- 
nate beer  brewed  at  such  city,  protected  as 
against  others  also  brewing  beer  at  same 
city). 

On  this  subject,  in  Wotherspoon  v.  Currie, 
supra.  Lord  Westbury  said:  "Long  ante- 
cedently to  the  operations  of  the  defend- 
ant, the  word  'Glenfield'  had  acquired  a 
secondary  signification  or  meaning  in  con- 
nection with  a  particular  manufacture, — in 
sliort,  it  had  become  the  trade  denomina- 
tion of  the  starch  made  by  the  plaintiff. 
It  was  wholly  taken  out  of  its  ordinary 
meaning,  and  in  connection  with  starch  had 
acquired  that  peculiar  secondary  significa- 
tion to  which  I  have  referred.  The  word 
'Glenfield,*  therefore,  as  a  denomination  of 
starch,  had  beeorae  the  property  of  the 
plaintiff.  It  was  his  right  and  title  in  con- 
nection with  the  starch.  ...  1  have  no 
doubt,  therefore,  that  this  case  comes  with- 
in the  principle  on  which  the  jurisdiction 
is  founded, — the  principle  being  to  prevent 
a  party  from  fraudulently  availing  himself 
of  the  trademark  of  anotlier,  which  has  al- 
ready obtained  currency  and  value  in  the 
market,  by  whatever  means  he  may  devise 
for  the  purpose,  provided  the  means  are  de- 
vised in  order  to  give  him  a  colorable  title 
to  the  use  of  the  word,  and  provided  it  be 
shown  from  the  manner  in  which  he  has 
employed  those  means  that  his  object  was, 
from  tlie  beginning,  to  invaue  the  property 
of  the  j)laintiff.  That  is  clear4y  demon- 
strated in  the  present  case,  to  my  mind." 

A  distinction  between  the  right  to  acquire 
a  trademark  in  a  geographical  name,  which 
indicates  the  place  of  origin  or  manufacturo 
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with   the   defendant,   under  the  belief  that 
it  was  trading  with  the  plaintiffs." 

In  French  Republic  v.  Saratoga  Vichy 
Spring  Co.  191  U.  S.  427,  436,  48  L.  ed.  247, 
252,  24  Sup.  Ct  Rep.  145,  146,  Mr.  Justice 
Brown  observed  that  ''geographical  names 
often  acquire  a  secondary  signification  in- 
dicatiye  not  only  of  the  place  of  manufac- 
ture or  production,  but  of  the  name  of  the 
manufacturer  or  producer  and .  the  excel- 
lence of  the  thing  manufactured  or  pro- 
duced, which  enables  the  owner  to  assert  an 
exclusive  right  to  such  name  as  against 
everyone  not  doing  business  within  thp  same 
geographical  limits,  and,  even  as  against 
them,  if  the  name  be  used  fraudulently 
for  the  purpose  of  misleading  buyers  as  to 
the  actual  origin  of  the  thing  produced,  or 


of  palming  off  the  productions  of  one  person 
as  those  of  another."  And  Judge  Lurton,  in 
Computing  Scale  Co.  v.  Standard  Computing 
Scale  Co.  55  C.  C.  A.  459,  118  Fed.  965, 
stated  the  doctrine  with  conciseness:  "When 
the  word  is  incapable  of  becoming  a  valid 
trademark,  because  descriptive  or  geographi- 
cal, yet  has  by  use  come  to  stand  for  a  par- 
ticular maker  or  vendor,  its  use  by  another 
in  this  secondary  sense  will  be  restrained  as 
unfair  and  fraudulent  competition,  and  its 
use  in  its  primary  or  common  sense  confined 
in  such  a  way  as  will  prevent  a  probable  de- 
ceit by  enabling  one  maker  or  vendor  to  sell 
his  article  as  the  product  of  another."  See 
Elgin  Nat.  Watch  Co.  v.  Illinois  Watch  Case 
Co.  179  U.  S.  665,  45  L.  ed.  365,  21  Sup.  Ct. 
Rep.  270;   Pillsbury-W^aahburn  Flour  Mills 


of  an  article,  and  the  use  of  such  a  term  to 
cxpres:^  a  secondary  meaning,  is  pointed  out 
by  Burton,  J.  A.,  in  Rose  v.  McLean  Pub. 
Co.  24  Ont.  App.  Rep.  240.  On  this  question 
he  said:  "The  dicta  to  be  found  in  the 
books  upon  this  subject  are  not  very  satis- 
factory, and  some  of  them,  perhaps,  not  al- 
together consistent;  but  the  cases  in  which 
the  question  has  generally  arisen  have  re- 
lated to  the  products  or  manufactured 
articles  of  a  particular  country  or  district, 
and,  speaking  generally,  a  geographical 
description  as  applied  to  an  article  so  made 
or  sold,  which  may  be  applied  truthfully  by 
other  makers  or  dealers,  cannot  usually  be 
regarded  as  entitled  to  protection  as  a 
trademark.  The  reason  of  the  rule  is  this, 
that  a  generic  name  is  not  to  be  used  in 
reference  to  such  an  article,  where  every 
person  residing  within  the  particular  place 
or  district  is  equally  entitled  to  its  use,  the 
design  of  the  law  being  not  to  foster  mo- 
nopolies. In  such  cases,  therefore,  it  would 
be  necessary  ...  to  show  that  it  had 
ae(|uired  a  secondary  meaning;  that  m  con- 
nection with  the  particular  manufacture,  in 
other  words,  it  had  become  the  trade  de- 
nomination of  the  article  made;  but  where 
a  nuuic.  tliough  generic  and  geographical, 
does  not  indicate  the  composition  or  quality 
of  the  specific  article  to  which  it  is  ap- 
plied, or  the  particular  country  or  district 
where  produced  or  manufactured,  the  rule 
does  not  apply.  There  is  a -difference  be- 
tween the  rules  in  England  and  America 
upon  the  subject,  even  as  regards  goods; 
in  England,  if  the  court  finds  from  the  evi- 
dence that  the  geographical  name  used  as  a 
trademark  has,  by  long  and  extensive  use, 
acquired  a  secondary  meaning,  that  use  will 
be  protected." 

And  in  McAndrew  v.  Bassett,  4  DeG.  J. 
&  S.  380,  the  court  said  that  while  property 
in  geographical  words  could  not  be  had  for 
ail  purposes,  yet  property  in  such  a  word, 
»hrn  applied  by  way  of  a  stamp  upon  a 
particular  vendible  article,  such  as  a  stick 
of  licorice,  existed  the  moment  the  article 
went  into  the  market  so  stamped,  and  ob- 
tained acceptance  and  reputation  whereby 
the  stamp  gets  currency  as  an  indication  of 
26  L.R.A.(N.S.) 


superior  quality,  or  some  other  circum- 
stances rendering  the  article  stamped  ac- 
ceptable to  the  public. 

So,  in  Gage-Downs  Co.  v.  Featherbone 
Corset  Co.  83  Fed.  213,  Severens,  J.,  said: 
"The  use  of  the  name  of  a  place  may,  under 
circumstances,  be  such  as  to  denote  to  the 
eye  and  mind  of  the  public  the  name  of  the 
person  who  has,  perhaps,  by  long-continued 
business  in  that  place,  or  long  appropria- 
tion of  that  name,  and  being  the  only  per- 
son there  who  has  thus  appropriated  and 
used  that  name,  produced  goods  which  have 
gained  their  favor.  In  such  circumstances 
the  name  of  the  place  may  acquire  a 
secondary  signification,  and  become,  instead 
of  denoting  the  place  where  the  goods  are 
manufactured,  a  mark  denoting  the  manu- 
facturer, and  in  such  case,  and  in  the 
circumstance  where  the  name  has  thus 
acquired  a  secondary  signification,  a  party 
may  use  it,  and  may  be  entitled,  possibly, 
to  its  exclusive  use.  In  such  a  case  it  de- 
pends entirely  upon  the  proof,  and,  if  it  ap- 
pears that  the  name  is  used  for  the  purpose 
of  denoting  the  place  where  the  goods  are 
made, — if  this  is  the  primary  object, — then 
it  is  not  subject  to  be  appropriated  by  any 
one  person  resident  there.  All  other  resi- 
dents have  the  like  privilege  of  use.  But,  if 
the  circumstances  of  the  case  show  clearly 
that  the  use  of  that  name  is  a  means  of 
appropriating  the  business  advantages,  good 
will,  and  tradename  of  the  complainant, 
that  is  not  lawful." 

On  the  same  subject,  in  Clinton  Metallic 
Paint  Co.  v.  New  York  Metallic  Paint  Co. 
23  Misc.  66,  50  N.  Y.  Supp.  437,  Judge 
Gaynor  remarked  that  it  was  not  quite 
true  to  state  the  rule  to  be  that  the  name 
of  a  place  or  country  may  not  be  appropri- 
ated for  a  trademark,  and  added:  "It  may 
be  so  appropriated,  but  not  exclusively.  A 
trademark  may  be  wholly  exclusive,  or  of 
any  lesser  degree  of  excluiiveness.  The 
prior  appropriation  of  the  name  of  a  place 
or  country  for  a  product  or  ware  of  that 
place  or  country  is  not  good  against  an- 
other offering  for  sale  a  similar  product  or 
ware  of  the  same  place  or  country.  Such 
prior    appropriation    is    good    against    one 
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Co.  V.  Eagle,  41  L.r..A.  3G2,  30  C.  C.  A. 
386,  68  U.  S.  App.  490,  80  Fed.  008;  Miskell 
V.  Prokop,  58  Neb.  028,  79  N.  W.  652, 
turned  on  the  evidence. 

The  right  to  be  protected  in  the  use  of  a 
geographical  or  descriptive  name  does  not 
depend  upon  a  proprietary  right  therein  or 
an  exclusive  right  to  its  use.  It  is  enough  if 
such  name  or  description  is  so  employed  in 
connection  with  other  words  of  designation 
as  to  particularly  identify  the  manufaclurcr 
or  tradesman  or  his  business.  When  tlius 
identified,  and,  through  advertising  or  long 
application,  a  business  has  been  established 
under  that  name,  another  will  not  be  per- 
mitted to  pirate  upon  the  good  will  of  the 


proprietor's  customers  and  patrons  by  sail- 
ing under  his  flag  without  his  authority  or 
consent.  The  theory  on  which  the  use  of 
geographical  or  simple  descriptive  names  is 
not  protected  is  that  to  do  so  would  g've  a 
monopoly  in  the  sale  of  goods  even  of  those 
other  than  produced  by  the  psrson  doing 
business  thereunder,  and  the  public  would  be 
injured  thereby,  instead  of  being  protected. 
Moreover, '  in  such  a  case  the  name  of  the 
business,  when  assumed  by  another,  is  truth- 
ful, and  not  calculated  to  deceive;  but  tho 
name  under  which  plaintiff  was  doing  busi- 
ness was  not  one  usually  or  customarily  em- 
ployed in  the  description  of  a  particular 
trade  or  occupation.     On  the  contrary,  it 


using  said  name  for  a  product  or  ware  not 
of  such  place  or  country.  Such  a  name  may 
also  be  exclusively  appropriated  as  a  mere 
arbitrary  or  fanciful  name  for  an  article 
generally  known  not  to  be  of  such  place  or 
country,  and  not  represented  to  be  such, 
against  every  person  subsequently  offering 
a  similar  article,  except  such  article  be  of 
such  place  or  country.  One  so  using  such  a 
name  arbitrarily  or  fancifully  may  only 
have  another  restrained  from  using  it  in  the 
same  way,  but  not  from  using  it  truthfully, 
viz.,  in  its  actual  meaning." 

In  Newman  v.  Alvord,  49  Barb.  588,  af- 
firmed in  51  N.  Y.  189,  10  Am.  Rep.  688, 
it  was  said  that  where  one  person,  by  means 
of  superior  skill,  intelligence,  and  industry, 
has  created  a  valuable  trade  for  his  goods 
or  wares  in  the  market,  and  identified  such 
trade  by  a  geographical  term,  the  party  who 
simulates  that  term  for  the  purpose  of  di- 
verting or  securing  the  trade  to  himself,  is 
guilty  of  a  double  fraud  upon  the  person 
creating  the  trade,  and  also  upon  the 
public,  and  added:  "The  man  who  goes 
upon  the  market  in  that  manner,  sub- 
stantially represents  that  the  goods  or 
wares  which  he  offers  for  sale  are  those 
of  the  person  who  first  secured  the  public 
confidence  for  them.  And  the  act  em- 
bodies all  the  essential  elements  of  fraud." 

In  the  same  case  on  appeal,  51  N.  Y.  189, 
10  Am.  Rep.  588,  the  doctrine  was  assert- 
ed that  a  geographical  name  was  a  valid 
trademark  as  against  an  infringer  who 
could  not  truthfully  use  it,  although  the 
exclusive  use  of  the  word  could  not  be 
acquired  as  against  anyone  who  could 
truthfully  use  it.  Applying  this  doctrine, 
it  was  held  that  the  word  "Akron,"  used  to 
designate  cement  manufactured  at  a  place 
of  that  name,  was  a  valid  trademark  as 
against  a  manufacturer  of  cement  in  an- 
other place  who  attempted  to  make  use  of 
the  name  on  his  cement  in  order  to  increase 
his  sales  and  to  deceive  the  purchasing  pub- 
lic as  to  the  origin  and  quality  of  his 
cement. 

Although  not  in  point  as  to  the  facts, 
the  doctrine  was  stated  in  Koehler  v.  Sand- 
ers, 122  N.  Y.  65,  9  L.R.A.  576,  25  N.  E. 
235,  that  there  are  cases  where  the  right 
to  use  a  geographical  name  to  designate  a 
26  L.R.A.tN.S.) 


product  is  so  qualifiedly  exclusive  that  the 
right  to  protection  of  its  use  against  in- 
fringement by  others  rests  upon  the  ground 
that  such  use  by  them  is  an  untrue  or  de- 
ceptive representation,  and  it  was  added 
that  this  rule  was-  applicable  to  a  geograph- 
ical name  designating  a  locality  or  district, 
and  which  had  been  adopted  by  one  as  a 
trademark,  and  afterwards  deceptively  used 
by  another  upon  a  similar  article. 

» 

— ^when  used  arbitrarily  or  fancifuiry. 

Another  exception  to  the  general  rule 
that  a  geographical  name  cannot  be  made 
the  subject  of  a  trademark  is  that  where 
such  a  name  is  not  descriptive  or  generic, 
but  is  chosen  arbitrarily  and  fancifully,  it 
may  properly  be  used  for  a  trademark. 
No  valid  argument  has  been  advanced  why 
a  geographical  name  cannot  be  made  the 
subject  of  a  trademark  where  it  is  chosen 
arbitrarily  or  fancifully,  and  not  for  the 
purpose  of  indicating  the  quality  of  the 
article,  the  place  of  manufacture,  or  the 
territory  where  produced,  and,  aside  from 
the  Federal  courts,  it  is  generally  held  tliat 
under  such  circumstances  a  geographical 
name  may  be  used  for  a  trademark.-  \VaIter 
Baker  &  Co.  v.  Baker,  77  Fed.  181,  ap- 
peal dismissed  in  27  C.  C.  A.  390,  42  U.  S. 
App.  654,  83  Fed.  3  ("German"  to  designate 
brand  of  chocolate) ;  Re  Green,  8  Off.  Gaz. 
729,  cited  in  Sebastian,  Trademarks,  60 
("German,"  for  svrup  and  a  medicine)  ;  Re 
Cornwall,  12  Off!  Gaz.  312  ("Dublin,"  to 
designate  soap  manufactured  in  its  coun- 
try) ;  Ex  parte  Dover  Stamping  Co.  51  Off. 
(laz.  1784,  cited  in  Sebastian,  Trademarks, 
7u  ("Dov^:r,"  to  designate  manufactured 
articles)  ;  Ex  parte  Jenkins,  53  Off.  Gaz. 
759  ("Vienna,"  to  designate  flour);  Ex 
parte  Mississippi  Glass  Co.  64  Off.  Gaz.  713 
("Florentine"  to  designate  plate  glass)  ; 
Ex  parte  Indiana  Bicycle  Co.  72  Off.  Gaz. 
1654  ("Waverly,"  to  designate  bicycles)  ; 
Ex  parte  Hampden  Watch  Co.  81  Off.  Gaz. 
1282  ("Menlo  Park,"  to  designate  manu- 
factured article)  ;  Metcalfe  v.  Brand,  88  Ky. 
331,  9  Am.  St,  Rep.  282,  5  S.  W.  773;  Inter- 
national Cheese  Co.  v.  Phenix  Cheese  Co. 
118  App.  Div.  499,  103  N.  Y.  Supp.  362 
("Philadelphia  Cream  Cheese");    Cahn   v. 
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was  a  combination  of  a  word  of  such  signifi- 
cance witli  another  without  definite  mean- 
ing, in  connection  witli  tliat  of  tlie  locality. 
Had  the  name  been  "Sioux  City  Tannery/' 
the  autnorities'  cited  by  appellant  would 
have  been  more  in  point.  As  it  is,  the  name 
does  not  signify  the  nature  of  the  business 
in  its  entirety,  and  has  in  its  combination 
sufficiency  of  originality  to  entitle  the  plain- 
tiff to  protection  against  its  use  by  another 
with  the  evident  design  thereby  of  encroach- 
ing on  the  business  already  built  up  at 
l^reat  cost  in  advertising,  in  labor,  and  sa- 
gacity. See  W.  R.  Lynn  Shoe  Co.  v.  Aubuvn- 
Lynn  Shoe  Co.  100  Me.  401,  4  L.R.A.(N.S.) 
960,  62  Atl.  499. 


It  is  said,  however,  that  even  thougli  the 
name  in  its  present  form  might  not  be  used 
by  defendant,  the  court  should  have  directed 
that  it  might  be  retained  if  accompanied  by 
an  explanation  which  would  avoid  decep- 
tion. No 'such  relief  was  prayed  by  defend- 
ant. The  only  issue  was  as  to  the  propriety 
of  employing  the  particular  name,  and  for 
this  reason  there  was  no  occasion  to  travel 
outside  of  the  issues  and  suggest  a  satisfac- 
tory method  of  enabling  the  public  to  dis- 
criminate between  two.  See  Atlas  Assur. 
Co.  V.  Atlas  Ins.  Co.  138  Iowa,  228,  15 
L.rv.A.(N.S.)  625,  128  Am.  St.  Rep.  180, 
112  N.  W.  232,  114  N.  W.  609. 

Aflirmed. 


Gottschalk,  14  Daly,  542,  2  N.  Y.  Supp.  13 
("Maryland  Club  Rye  Whiskey");  Lea  v. 
Wolf,  1  Thomp.  &  C.  620  ("Worcester- 
shire Sauce")  ;  Lauferty  v.  Wheeler,  63 
How.  Pr.  488,  11  Daly,  194  ("Alderney," 
to  designate  oleomargarine) ;  Reeder  v. 
Brodt,  4  Ohio  N.  P.  265  ("American  Cold 
Japan") ;  Societe  Anonyme  v.  Micalovitch, 
10  Ohio  Dec,  Reprint,  95  ("Benedictine,"  to 
designate  liquor) ;  Hine  v.  Lart,  10  Jur. 
106  ("Ethopian,"  to  designate  a  grade  of 
hosiery)  ;  Hirst  v.  Denham,  L.  R.  14  £q. 
542  ("Turin,"  "Sifton,"  "Leopold,"  "Liver- 
pool," to  designate  patterns  of  cloth) ;  Re 
Trademark  Alpine,  L.  R.  29  Ch.  Div.  877 
("Alpine,"  to  designate  grade  of  cotton 
eloth)  criticized  in  Re  Van  Duzer,  L.  R.  34 
Ch.  Div.  623;  Radde  v.  Norman,  L.  R.  14  Eq. 
348  ("Leopoldstull,"  name  of  wine)  ;  Mont- 
gomery v.  Thompson,  64  L.  T.  N.  S.  749; 
Armstrong  v.  Raynea,  N.  B.  Eq.  Cas.  144 
("Greenhead")  ;  M'Andrew  v.  Bassett,  10 
Jur.  K.  S.  492  ("Anatolia  Liquorice"); 
Bewlay  &  Co.  v.  Hughes,  16  P.  R.  290,  cited 
in  Sebastian,  Trademarks,  73  ("Flor  de 
Diudigul,"  to  designate  cigars).  To  the 
name  effect  as  to  the  term  "Taylor's  Persian 
Thread"  are  Taylor  v.  Carpenter,  11  Paige, 
292,  42  Am.  Dec.  114,  affirmed  in  2  Sandf. 
Ch.  603;  and  Taylor  v.  Taylor,  23  L.  J.  Ch. 
X.  S.  255- 

And  see  also  Dennison  Mfg.  Co.  v.  Thomas 
Mfg.  Co.  94  Fed.  651,  which  holds  that  the 
term  "American  Express,"  used  to  desig- 
nate a  sealing  wax,  is  a  valid  trademark. 

But  see  to  the  contrary  Lea  v.  Deakin,  11 
Biss.  23,  Fed.  Cas.  No.  8,154  ("Worcester- 
shire," to  designate  a  table  sauce)  ;  Snod- 
grass  V.  Welle,  11  Mo.  App.  590  ("Vienna," 
to  desipna^te  bread). 

The  doctrine  was  stated  by  Daniels,  J.,  in 
Newman  v.  Alvord,  49  Barb.  588,  affirmed 
in  51  N.  Y.  189,  10  Am.  Rep.  588,  that  "any 
mcml)er  of  the  community  whose  interests 
and  business  may  be  promoted  by  doing  so 
should  be  at  liberty  to  apply  even  names 
and  words  in  common  use  to  the  products  of 
his  industry,  in  such  a  manner  as  to  indi- 
cate their  origin  or  particular  manufacture, 
where  such  application  will  not,  intrench 
upon  and  be  in  no  way  included'  in  their 
use  by  the  public.  By  doing  so,  the  rights 
of  no  member  of  the  community  can  be  in 
20  L.R.A.(N.S.) 


any  manner  infringed,  and  no  public  incon- 
venience whatever  can  be  occasioned  by  it. 
The  public  will  still  be  left  at  full  liberty 
to  use  such  words  or  terms  as  they  were 
used  before;  while  for  a  special  purpose,  a 
new  oilice  or  purpose  may  be  imposed  upon 
them.  In  cases  of  that  description  no  great- 
er inconvenience  or  embarrassment  can  be 
found  in  protecting  parties  in  the  enjoyment 
of  the  new  use  or  purpose  ingrafted  upon 
a  popular  term,  than  has  been  found  in 
extending  that  protection  to  the  case  of  a 
word  created  for  the  occasion." 

On  the  same  subject,  in  Sanders  v.  Utt,  16 
Mo.  App.  322,  the  ct>urt  said :  "To  say  that 
a  geographical  name  can  never  be  used  in 
proprietary  right  as  a  trademark,  states 
the  rule  far  too  broadly.  When  such  a 
name  is  employed  in  connection  with  the 
place  of  manufacture  or  production,  no 
person  manufacturing  or  producing  at  that 
place  can  monopolize  it  against  other  per- 
sons manufacturing  or  producing  at  the 
same  place."  After  also  pointing  out  an- 
other exception  to  this  general  rule,  being 
the  right  to  the  use  of  the  name  of  a  place 
by  one  located  at  such  place  as  against  an- 
other not  located  at  such  place,  the  court 
continued:  "There  is  yet  another  class  of 
cases  in  which  proprietary  rights  may  be 
acquired  in  a  geographical  name.  This  oc- 
curs when  the  name  is  used,  not  for  the  pur- 
pose of  indicating  a  particular  locality  as 
in  any  way  connected  with  the  business, 
but  only  as  a  fancy  designation,  adopted  for 
the  sole  purpose  of  distinguishing  the 
factory,  or  its  business,  or  the  particular 
persons  engaged  therein,  from  all  other 
institutions  or  persons  identified  with  the 
same  pursuit." 

Where  the  use  of  a  geographical  name, 
such  as  "Vienna,"  as  a  mark  for  bread 
manufactured,  is  purely  arbitrary,  and  in 
no  manner  descriptive  either  of  the  in- 
gredients or  quality  of  the  article,  a  valid 
trademark  may  be'  had  therein  which  will 
be  protected  against  infringement.  Fleisch- 
mann  v.  Schuckmann,  62  How.  Pr.  92. 

— to  designate  natural  product. 

The  right  of  one  member  of  a  locality 
obtaining  a  product  therefrom,  to  the  ex- 
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elusive  uBe  of  the  name  of  such  locality  to 
designate  the  product,  as  against  the  right 
of  others  obtaining  a  similar  product  from 
iiie  same  locality  to  similarly  designate  it, 
is  generally  denied.  Delaware  &  H.  Canal 
Co.  V.  Clark,  13  Wall.  311,  20  L.  ed.  5S1  j 
Genesee  Salt  Co.  v.  Burnap,  20  C.  C.  A.  27, 
43  U.  S.  App.  243,  73  Fed.  818;  New  York 
&  R.  Cement  Co.  v.  Coplay  Cement  Co.  45 
Fed.  212;  Hoyt  v.  J.  T.  Lovett  Co.  31 
LJi.A.  44,  17  C.  C.  A.  C52,  39  U.  S.  App. 
1,  71  Fed.  173;  Gabriel  v.  Sic.lian  Asphalt 
Paving  Co.  44  App.  D.v.  033,  50  N.  Y.  feupp. 
30;  Clinton  Metallic  Paint  Co.  v.  New 
York  Metallic  Paint  Co.  23  Misc.  60,  50  N. 
Y.  Supp.  437;  Laughman's  Appeal,  128  Pa. 
1,  6  L.R.A.  599,  18  Atl.  415;  Young  v. 
Macrae,  9  Jur.  322 ;  Montgomerie  v.  Donald, 
11  Ct.  Sess.  Cas.  4th  series,  606,  cited  in 
Sebajitian,  Trademarks,  5. 

The  name  of  a  town  where  different 
parties  are  engaged  in  a  competing  manu- 
facturing business  cannot  be  exclusively 
appropriated  by  any  of  them  for  a  trade- 
mark. Blackwell  v.  Wright,  73  N.  C.  310 
(''Durham,"  to  designate  tobacco.) 

No  one  can  apply  a  geographical  name  to 
a  well-known  article  of  commerce,  and  ob- 
tain thereby  such  an  exclusive  right  to  its 
use  as  to  prevent  others  inhabiting  that  dis- 
trict or  locality,  manufacturing  similar 
articles,  from  also  using  such  name  to 
designate  the  place  of  manufacture.  Evans 
v.  VonLaer,  32  Fed.   163. 

In  Clinton  Metallic  Paint  Co.  v.  New 
York  Metallic  Paint  Co.  supra,  the  words 
"Clinton  Hematite  Red,"  being  the  name  of 
iron  ore  taken  from  mines  located  at  a 
place  bearing  that  name,  were  held  not  to 
be  subject  to  use  as  a  trademark  to  desig- 
nate such  ore,  as  against  others  mining  or 
handling  the  same  grade  of  ore  from  the 
same  locality. 

The  name  of  a  place  (a  coal  field),  when 
applied  to  its  own  natural  product,  must 
be  taken  in  its  geographical  sense,  and 
hence  it  cannot  be  used  as  a  tradename  to 
designate  such  product  by  an  owner  or  pro- 
ducer, to  the  exclusion  of  other  owners  or 
producers  of  like  products  at  the  same 
place.     Laughman's  Appeal,  supra. 

But  the  fact  that  an  importer  of  wine 
imports  same  from  vineyards  located  in  a 
place  by  the  name  of  "Seixo"  does  not  justi- 
fy him  in  adopting  a  device  or  brand,  using 
tliat  word  in  such  a  way  as  would  be  like- 
ly to  lead  the  public  when  purchasing  such 
wine  to  suppose  that  they  were  purchasing 
wine  produced  in  the  vineyards  of  another 
in  that  locality,  who  has  a  prior  and  su- 
perior right  to  the  use  of  that  word. 
8eixo  V.  Provezende,  L.  R.  1  Ch.  192. 

As  against  the  use  of  such  name  by  a  non- 
resident of  a  locality,  to  designate  a  product 
of  some  other  and  different  territory,  a 
resident  using  the  name  to  designate  either 
a  manufactured  product  or  a  natural  prod- 
uct of  the  territory  is  entitled  to  the  ex- 
clusive use  thereof  as  a  trademark. 
Southern  White  Lead  Co.  ▼.  Gary,  25  Fed. 
125  ("Southern**  and  "St.  Louis,''  to  des^g 
nnte  white  lead) ;  Southern  White  Lead  Co. 
26  L.R.A.(N.S.) 


V.  Coit,  39  Fed.  492  ("St  Louis,"  to  dss'g- 
nate  white  lead)  ;  Cleveland  Stone  Co.  v. 
Wallace,  52  Fed.  431  ("Quinnebog,  "West- 
ern Red  Ends,"  "Lake  Huron,"  to  designate 
scythe  stones)  ;  Newman  v.  Alvord,  51  N.  Y. 
189,  10  Am.  Rep.  688;  Dunnachie  v.  Young, 
10  Sc.  Sess.  Cas.  4th  series,  874,  cited  in  Se- 
bastian, Trademarks,  5  ("Glenborg,"  to 
designate  brick  made  from  clay  taken  from  a 
certain  territory)  ;  Lochgelly  Co.  v.  Lumph- 
innans  Iron  Co.  0  Ct.  Sess.  Cas.  4th  series, 
482,  cited  in  Sebastian,  Trademarks,  6 
("Lochgelly,"  to  designate  coal  taken  from 
certain  collieries)  ;  llraham  v.  Beachim,  L. 
K.  7  Ch.  Div.  848  ("Radstock,"  to  designate 
coal  from  certain  collieries) ;  Southern  t. 
Reynolds,  12  L.  T.  N.  S.  75  (term  "South- 
ern's Brosely  Pipes,"  to  designate  pipes 
made  at  Brosely )  ;  Davis  v.  Tvlor,  Jesse), 
M.  R.  (1879),  cited  in  Sebastian,  Trade- 
marks, 6   ("Ferndale"  to  designate  coal). 

In  Gtebbie  v.  Stitt,  82  Hun,  93,  31  N.  Y. 
Supp.  102,  appeal  dismissed  without  opin- 
ion in  148  N.  Y.  732,  42  N.  E,  723,  the  name 
"Deer  River,"  used  to  designate  plows 
formerly  manufactured  at  a  town  bearing 
that  name,  but  later  manufactured  at  a 
different  place,  was  considered  a  tradename, 
and  as  such  protected  against  infringement^ 
by  the  use  thereof  for  the  same  purpose,  by 
a  subsequent  manufacturer  of  plows  located 
at  Deer  River.  The  court  said  that  "the 
name  of  a  place  may  be  adopted  and  used 
as  a  trademark.  The  right  of  protection 
against  an  infringement  upon  such  use  is 
not  necessarily  dependent  upon  a  pro- 
prietary right  in  it,  or  the  exclusive  right  to 
its  use,  but  when  another  resorts  to  the 
use  of  it  fraudulently,  as  an  artifice  or 
contrivance  to  represent  his  goods  or  busi- 
ness as  that  of  the  person  so  previously 
using  it,  and  to  induce  the  public  to  so  be- 
lieve, the  court  may,  as  against  him,  af- 
ford relief  to  the  party  injured." 

A  geographical  name  may  become  a  valid 
trademark  when  used  to  indicate  the  true 
origin  or  ownership  of  a  product  of  the  soil 
in  a  certain  locality,  and  the  owner  is  en- 
titled to  its  exclusive  use  to  designate  the 
true  origin  or  ownership  of  such  product  to 
which  it  is  affixed,  if  others  may  not  use  it 
with  equal  truthfulness  for  the  same  pur- 
pose. 

Thus,  the  owner  of  a  spring  or  springs 
from  which  mineral  water  is  taken  for  sale 
is  entitled  to  the  exclusive  use  of  the  name 
of  the  spring  for  a  trademark  to  designate 
the  water  taken  therefrom.  Dunbar  v. 
Ulenn,  42  Wis.  118,  20  Am.  Rep.  395;  Hill 
V.  Lockwood,  32  Fed.  389 ;  Carlsbad  v.  Kut- 
now,  18  C.  C.  A.  24,  36  U.  S.  App.  750,  71 
Fed.  167;  Carlsbad  v.  Schultz,  78  Fed.  469; 
Thackeray  v.  Saxlehner,  60  C.  C.  A.  562, 
125  Fed.  911 ;  Saxlehner  v.  Eisner  &  M.  Co. 
179  U.  S.  19,  45  L.  ed.  60,  21  Sup.  Ct. 
Rep.  7. 

In  Congress  ft  E.  Spring  Co.  v.  High  Rock 
Congress  Spring  Co.  45  N.  Y.  291,  6  Am, 
Rep.  82,  the  name  "Congress  Spring,"  ap- 
plied to  water  taken  from  a  spring  bearing 
that  name,  was  held  a  proper  subject  for  a 
trademark  to  designate  such  water,  and  the 
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owner   waB   held    entitled   to  the   exclusive 
use  thereof  for  that  purpose. 

The  owner  is  also  entitled  to  the  ex- 
clusive use  of  the  name  of  his  spring  to 
designate  waters  therefrom,  as  against  com- 
petitors obtaining  waters  from  artesian 
wells  located  at  another  place.  Parkland 
Hills  Blue  Lick  Water  Co.  v.  Hawkins,  95 
Kv.  602,  44  Am.  St.  Rep.  254,  26  S.  W.  389 
(name  "Blue  Lick"  treated  as  trademark)  ; 
Xorthcutt  V.  Tumey,  101  Ky.  314,  41  S.  W. 
21   (same). 

And  where  such  name  is  used  by  another 
to  designate  water  taken  from  the  same 
territory,  for  the  purpose  of  palming  the 
same  off  as  the  water  taken  from  the  spring 
which  name  it  bears,  equity  will  protect  the 
name  from  such  unfair  use.  Wheeler  v. 
Johnston,  Ir.  L.  R.  3  Eq.  284. 

But  where  the  name  of  a  locality  neces- 
Rarily  enters  into  and  forms  a  part  of  any 
real  description  of  the  natural  product  of 
that  locality,  such  as  water  from  springs, 
and  such  name,  as  applied  thereto,  has 
acquired  a  secondary  or  tertiary  meaning 
as  the  name  and  the  only  name  of  the 
locality,  and  it  would  be  impossible  to  ac- 
curately designate  water  taken  from  the 
springs  in  that  locality  without  referring 
to  the  name  of  the  place,  and  using  for 
that  purpose,  in  some  form,  the  only  name 
by  which  it  is  known,  no  one  can  acquire  the 
exclusive  right  thereto  to  designate  waters 
taken  from  springs  in  that  locality ;  but  the 
original  user  of  such  name,  to  designate 
waters  taken  from  springs  in  that  locality, 
will  be  protected  therein  to  the  extent  that 
others  thereafter  using  the  name  for  a 
similar  purpose  will  be  required  to  use  it 
in,  such  a  way  as  to  distinguish  their 
product  from  the  one  having  a  superior 
ri;;ht  thereto.  The  fact,  however,  that 
others  selling  water  from  that  locality  will 
be  apt  to  find  a  better  market,  and  acquire 
a  more  profitable  business,  by  reason  of  the 
fact  that  their  waters  came  from  the  same 
locality,  is  a  fact  of  which  the  original  user 
has  no  right  to  complain,  neither  can  he 
complain  because  its  common  use  in  any 
form  may  lead  to  some  dishonesty  on  the 
part  of  retail  sellers.  Grand  Hotel  Co.  v. 
Wilson   [3904]  A.  G.  103. 

—where  a  part  of  combination. 

A  geographical  name  may  be  protected  as 
a  trademark  if  included  in  a  combination 
of  words  the  whole  of  which  make  the  trade- 
mark. A  geographical  name  was  so  pro- 
tected in  the  following  cases:  Hiram 
Walker  &  Sons  v.  Hockstaeder,  85  Fed.  776 
Canadian  Club  Whiskey");  Proctor  v. 
McBride,  Fed.  Cas.  No.  11,441  ("S.  W.  Mc- 
Bride'a  German  Mottled  Soap")  ;  Wolfe  v. 
Bamett,  24  La.  Ann.  97,  13  Am.  Rep.  Ill 
r*\Volfe*8  Aromatic  Schiedam  Schnapp")  ; 
Bininger  v.  Wattles,  28  How.  Pr.  206  ("Old 
l^mdon  Dock  Gin")  ;  India  Rubber  Co.  v. 
Rubber  Comb  &  Jewelry  Co.  13  Jones  &  S. 
25S  ("India  Rubber  Comb  Co.")  ;  Feder  v. 
Brundo,  6  Ohio  N.  P.  275  ("London 
Whiffs"). 
26  L.R.A.(N.S.) 


Although  the  general  subject  of  unfair 
competition  was  discussed  in  W.  R.  Lynn 
Shoe  Co.  v.  Auburn-Lynn  Shoe  Co.  100  Me. 
461,  4  L.R.A.{N.S.)  960,  02  Atl.  499,  the 
doctrine  therein  enunciated  was  not  applied, 
as  the  court  held  that  the  words  "Auburn- 
Lynn  Shoes,  Auburn,  Me.,"  constituted  a 
valid  trademark,  and  infringement  of  those 
words  WRS  restrained  on  the  ground  that  it 
amounted  to  the  infringement  of  a  trade- 
mark. It  is  a  valuable  case  on  the  ques- 
tion as  to  when,  if  at  all,  a  geographical 
name  may  become  a  valid  trademark,  the 
court  holding  that  the  combination  of  a 
geographical  and  a  personal  name  in  an 
original  device  constituted  an  impersonal 
trademark.  On  this  point  it  said:  "It  was 
a  trademark  which  others  could  not  use 
with  equal  right  and  equal  truth  for  the 
same  purpose.  The  plaintiff  had  acquired 
the  exclusive  right  to  the  use  of  it,  and  the 
adoption  by  the  defendant  cC  the  phrase 
'Auburn-Lynn  Shoe  Co.*  as  a  trademark  and 
corporate  name  was  an  unauthorized  simu- 
lation of  the  plaintiff's  trademark,  and 
constituted  an  infringement  of  the  plain- 
tiff's property  right,  without  other  proof  of 
a  fraudulent  intent  on  the  part  of  the  de- 
fendant." 

In  El  Modello  Cigar  Mfg.  Co.  v.  Gato,  25 
Fla.  886,  6  L.R.A.  823,  23  Am.  St.  Rep.  537, 
7  So.  24,  the  court  said  that  when,  a  man 
manufactures  his  goods  at  a  particular 
place,  and  uses  the  namef  of  that  place  in 
combination  with  other  words  as  a  trade- 
mark to  distinguish  the  origin  or  owner- 
ship of  the  goods,  "no  other  person  will  be 
permitted  to  use  the  name  of  the  same  place 
upon  goods  manufactured  by  him  at  another 
and  different  place." 

Tradenames. 

It  has  been  said  that,  as  a  general  rule, 
geographical  names  are  not  the  subject  of 
property  as  a  tradename.  Nebraska  Loan 
&  T.  Co.  V.  Nine,  27  Neb.  507,  20  Am.  St. 
Rep.  686,  43  N.  W.  348. 

A  tradename  desoibing  a  snuffstore  can- 
not be  had  in  Swedish  words  which,  trans- 
lated into  English,  means  a  Swedish  snuff- 
store, as  such  words  are  descriptive  merely 
of  the  business  carried  on,  and  other  per- 
sons engaged  in  the  same  business  may 
rightfully  use  them  without  violating  any 
rights  oif  others  who  may  have  preceded 
them  in  business.  Bolander  v.  Peterson, 
136  111.  215,  11  L.R.A.  350,  26  N.  E.  603. 

But  tradenames,  although  geographical, 
are  quite  generally  accorded  protection 
against  unfair  use  by  competitors  either  as 
technical  tradenames,  trademarks,  or  on  the 
ground  of  unfair  competition.  Randall  v. 
British  &  A.  Shoe  Co.  87  L.  T.  N.  S.  442; 
Goodyear's  India  Rubber  Glove  Mfg.  Co.  v. 
Goodvear  Rubber  Co.  128  U.  S.  598,  32  L. 
ed.  5*35,  9  Sup.  Ct.  Rep.  166;  Continental 
Ins.  Co.  V.  Continental  Fire  Asso.  41  C.  C. 
A.  326,  101  Fed.  255;  Kentucky  Distilleries 
&  Warehouse  Co.  v.  Wathen,  110  Fed.  641; 
Buzby  V.  Davis,  80  C.  C.  A.  163,  150  Fed. 
275,   10  A.  &  E.  Ann.  Cas.   68;   American 
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Wire  Co.  v.  Kohlman,  15S  Fed,  830;  Elgin 
Butter  Co.  v.  Elgin  Creamerv  Co.  155  111. 
127,  40  N.  E.  616;  Sanders  v.  Utt,  10  Mo. 
App.  322;  Sanders  v.  Jacob,  20  Mo.  App. 
96;  United  States  Mercantile  Reporting  Co. 
V.  United  States  Mercantile  Reporting  &  C. 
Asso.  21  Abb.  N.  C.  115;  Cincinnati  Vici 
Shoe  Co.  V.  Cincinnati  Shoe  Co.  7  Ohio  N. 
P.  135. 

And  in  Internationaal'  Soc.  ▼.  Inter- 
national Soc.  69  N.  Y.  Supp.  785,  the  term 
"International,"  used  as  a  tradename,  was 
protected  as  against  its  use  for  a  similar 
purpose  by  an  opposing  business  firm  lo- 
cated  directly  opposite. 

A  distinction  is  made  in  Cady  v.  Schultz, 
19  R.  1.  193,  29  L.R.A.  524,  61  Am.  St.  Hep. 
763,  32  Atl.  915,  between  the  protection  of 
a  gcograpliical  word  as  a  trademark  and 
the  protection  of  such  a  word  as  a  trade- 
name. On  this  point  the  court  said:  '*A 
trademark  is  a  symbol  arbitrarily  selected 
by  a  manufacturer  or  dealer,  and  attached 
to  his  wares  to  indicate  that  they  are  his 
wares.  In  selecting  such  a  device  he  must 
avoid  words  merely  descriptive  of  the 
article  or  its  qualities,  or  such  as  have  be- 
come 80  by  use  in  connection  with  known 
articles  of  commerce.  He  must  also  avoid 
word,  6.  g.,  geographical  names,  which  are 
descriptive  of  the  local  origin  of  the  goods, 
if  other  persons  have  the  right  to  deal  in 
goods  of  a  similar  origin.  When  it  has  be- 
come generally  known  in  the  trade  that  this 
symbol  or  word  has  been  taken  by  one  dealer 
or  manufacturer  to  indicate  his  goods,  he 
acquires  a  title  to  it  for  that  purpose,  and 
no  one  else  can  use  it  even  innocently.  A 
tradename  is  of  a  different  character.  It  is 
descriptive  of  the  manufacturer  or  dealer 
himself  as  much  as  his  own  name  is,  and 
frequently,  like  the  names  of  business 
corporations,  includes  the  name  of  the  place 
where  the  business  is  located.  If  attached 
to  goods,  it  is  designed  to  say  plainly  what 
a  trademark  only  indicates  by  association 
and  use.  The  employment  of  such  a  name 
is  subject  to  the  same  rulea  which  apply  to 
the  use  of  one's  own  name  of  birth  or 
baptism.  Two  persons  may  bear  the  same 
name,  and  each  may  use  it  in  his  business, 
but  not  so  as  to  deceive  the  public  and  in- 
duce customers  to  mistake  one  for  tlie 
other.  The  use  of  one's  own  name  is  un- 
lawful if  exercised  fraudulently  to  attract 
custom  from  another  bearer  of  it." 

Considering  the  same  question  in  Laugh- 
man's  Appeal,  128  Pa.  1,  5  L.R.A.  599,  18 
Atl.  416,  the  court  said:  "The  ownership 
of  a  trademark  has,  in  general,  been  con- 
sidered as  a  right  of  property,  and  equity 
will  protect  that  right  from  infringement: 
proof  of  fraud  is  not  required;  the  mere 
violation  of  the  right  is  sufficient  to  induce 
the  exercise  of  the  equity  powers  of  the 
courts.  The  tradename  of  any  natural 
product  or  other  article  of  manufacture, 
upon  which  a  trademark  cannot  convenient- 
ly be  affixed,  though  not  strictly  a  trade- 
mark, is,  nevertheless,  a  species  of  property, 
and  will,  as  a  general  rule,  be  protected  in 
like  manner." 
26  L.R.A.(N.S.) 


In  Cohen  v.  Nagle,  190  Mass.  4,  2  L.R  A. 
(N.S.)  904,  76  N.  E.  270,  5  A.  &  E.  Ann. 
Cas.  553,  in  an  opinion  concurrin;r  with  the 
principal  opinion,  sustaining  the  right  of  a 
cigar  manufacturer  to  enjoin  the  use,  by 
a  rival,  of  the  word  "Keystone"  to  desig 
nate  his  cigars,  where  plaintiff  had  used 
these  words  to  designate  cigars  of  his  manu- 
facture and  had  built  up  a  valuable  reputa- 
tion therefor  under  that  name,  Loring,  J., 
eaid:  "One  cannot  claim  as  a  trademark 
the  name  of  the  town  in  which  he  manu- 
factures his  goods.  Vet  if,  in  fact,  the 
place  of  manufacture  becomes  so  identified 
with  goods  of  the  plaintiff's  manufacture 
that  in  the  trade  it  has  come  to  mean  not 
that  the  goods  are  manufactured  in  that 
place,  but  that  they  are  the  plaintiffs  goods, 
on  proving  that  fact  the  plaintiff  can  have 
the  defendant  enjoined  from  using  words 
which  truly  state  where  his,  the  defend- 
ant's, goods  are  made,  because  those  words 
in  the  trade  have  lost  their  primary  mean- 
ing, and  have  acquired  the  secondary  mean- 
ing, that  the  goods  are  goods  of  the  plain- 
tiff's manufacture.  .  .  .  The  fact  that 
the  word  *Keystone*  was  a  geographical 
name,  and  in  common  use  as  a  cigar  label 
since  1870,  prevented  his  adopting?  it  as  his 
distinctive  mark  for  cigars  of  his  manu- 
facture. It  did  not  prevent  those  words 
from  acquiring,  in  time,  a  secondary  or 
trade  meaning,  to  wit,  cigars  made  by  the 
plaintiff.  The  thing  and  the  only  thing 
that  is  material  in  case  of  a  tradename  is 
this:  Does  that  name,  in  the  trade,  mean 
that  goodSjto  which  it  is  attached  are  goods 
of  the  plaintiff's  manufacture?  If  it  does, 
a  case  of  a  tradename  is  made  out,  although 
the  plaintiff  had  no  right  to  adopt  it  as  his 
mark  when  he  did  adopt  it,  without  regard 
to  his  having  adopted  it  as  such  or  having 
been  the  first  to  adopt  it,  and  without  re- 
gard to  how  many  others  are  then   using 

A  corporation  incorporated  under  the 
laws  of  a  state  has  a  prima  facie  right  to 
cany  on  in  that  state,  in  its  corporate 
name,  the  business  for  which  it  was  in- 
corporated ;  and  a  foreign  corporation,  with 
no  sucli  franchise,  and  doing  business  in 
that  state  only  by  license,  has  no  standing 
to  question  the  right  of  the  domestic  corpo- 
ration to  use  in  its  business  the  name  grant- 
ed and  authorized  by  the  state,  even  though 
that  name  is  a  geographical  one.  Conti- 
nental Ins.  Co.  v.  Continental  Fire  Asso. 
n   C.   C    A,   326,   101   Fed.  255. 

A  loan  and  trust  company  organized  in  a 
state  cannot  adopt  the  name  of  a  city  for 
a  tradename,  build  up  a  reputation  there- 
under, and  obtain  prt)tection  of  the  name  as 
against  its  use  in  a  similar  way  by  other 
comy)anies  also  organized  in  the  state. 
Nebraska  Loan  &  T.  Co.  v.  Nine,  supra, 

— name  of  publication. 

Tlie  use  of  a  geographical  name  for  the 
name  of  a  publication  was  protected  against 
unfair  simulation  by  a  rival  publication  in 
the    following    cases:      Snowden    v.    Noah 
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Hopk.  Ch.  347,  14  Am.  Dec.  547  ("The 
National  Advocate**  infringed  by  tlie  term, 
•*The  New  York  National  Advocate") ;  Mat- 
sell  Y.  Flanagan,  2  Abb.  Pr.  N.  S.  459 
("United  States  Police  Gazette"  infringed 
bv  "National  Police  Gazette");  Potter  v. 
McPherson,  21  Hun,  559  ("National  Sys- 
tem of  Penmanship")  ;  Robertson  v.  Berry, 
60  Md.  591,  33  Am.  Rep.  337  ("J.  G ruber  a 
Uageratown  Town  &  County  Almanack"  in- 
fringed by  "T.  G.  Robertson's  Uagerstown 
Almanack") ;  Edmonds  v.  Benbow,  cited 
in  Sebastian,  Trademarks,  204  ("Real  John 
Bull"  infringed  by  "The  Old  Real  John 
Bull") ;  Constable  v.  Brewster,  1  Sc.  Sess. 
Cas.  Ist  series,  601  ("The  Edinburgh 
Philosophical  Journal"  infringed  by  "New 
S(>ries  of  Edinburgh  Philosophical  Journ- 
al") ;  Prowett  v.  Mortimer,  2  Jur.  N.  S. 
414  ("John  Bull  &  Brittania"  infringed  by 
"The  True  Brittania,"  the  former  being  a 
consolidation  of  two  publications  respective- 
ly named  "Brittania"  and  "John  Lull"); 
Ingram  v.  Stiff,  5  Jur.  N.  S.  947  ("London 
Daily  Journal"  infringed  by  "London 
Journal") ;  Chance  v.  Sheppard,  cited  in 
Sebastian,  Trademarks,  294  ("The  Bedford- 
shire Express  &  General  Advertiser  for  the 
County"  infringed  by  "Bedfordshire  Ex- 
press &  General  Advertiser  for  the  counties 
of  Cambridge,  Hartfordshire,  Iluntington- 
shire,  and  Middlesex") ;  Clowes  v.  Hogg, 
[1870]  W.  N.  p.  268,  s.  c.  on  appeal  [1871] 
W.  N.  p.  40;  cited  in  Sebastian,  Trademarks, 
207  ("London  Society"  infringed  by  "En- 
gTish  Society"). 

In  Duniway  Pub.  Co.  ▼.  Northwestern 
Printing  &  Pub.  Co.  11  Or.'  322,  '8  Pac.  283, 
it  was  held  that,  in  the  absence  of  proof 
of  an  intent  to  deceive,  a  publication  named 
"The  Northwest  News"  did  not  unfairly 
simulate  a  publication  named  "The  New 
Northwest." 

Laches. 

The  effect  of  acquiescence  in,  or  consent 
to,  the  use  of  a  geographical  name  by  a 
rival,  to  designate  a  similar  ^ticle,  is  con- 
sidered under  this  heading,  where  protec- 
tion was  sought  on  the  claim  that  the  name 
was  a  valid  trademark  or  tradename,  and 
alHO  where  sought  on  the  ground  of  unTair 
competition. 

When  one  using  the  name  of  a  place  to 
designate  a  product  manufactured  there 
acquiesces,  for  a  considerable  period  of 
time,  in  its  use  by  others  to  designate 
similar  articles  also  manufactured  there, 
such  acquiescence  is  a  bar  to  afterward 
claiming  the  aid  of  equity  to  restrain  such 
use  on  the  ground  of  unfair  competition. 
Cocks  V.  Chandler,  L.  R.  11   Eq.  446. 

So,  whore  a  domestic  company  has,  for 
*nme  time,  made  use  of  a  geographical  name 
to  designate  the  manufacturer's  product 
manufactured  by  it,  such  use  will  not  there- 
after be  restrained  in  behalf  of  a  foreign 
company  using  the  same  name  to  describe 
a  similar  product,  even  though  such  name 
is  the  name  of  the  place  where  the  latter 
26  L-R.A.(N.S.) 


company  is  located.  Pabst  Brewing  'Co.  v. 
Kkers,  Kap.  Jud.  Quebec,  21  C.  S.  545. 

One  using  a  geographical  name  as  a 
tradename  for  a  retail  business  is  not  en- 
titled to  enjoin  the  use  of  the  same  name 
by  a  rival,  after  having  acquiesced  in  such 
use  for  a  period  of  seven  years.  Wormser 
v.  Levy,  27  Jones  &  S.  ],  12  N.  Y.  Supp. 
668,  altirmed  witliout  opinion  in  126  N.  if. 
670,  27  N.  E.  854. 

So,  where  mineral  waters  were  designated 
by  the  geographical  names  "Kaiser," 
"Kaiserguede,"  and  "Kaiser  Brumen,"  and 
the  original  proprietor  thereof  did  not  ob- 
ject to  their  use,  by  others,  for  the  same 
purpose  for  some  considerable  period  of 
time,  his  right  to  thereafter  object  was  held 
to  have  been  lost  by  his  laches.  Luyties  y. 
Hollendeer,  30  Fed.  032. 

And  the  use  of  a  geographical  name  to 
designate  a  manufactured  product,  without 
objection  on  the  part  of  the  manufacturer 
having  a  prior  riglit  thereto  for  the  same 
purpose,  until  a  reputation  is  gained  for 
such  article  hj  that  name,  will  bar  the 
right  of  the  original  proprietor  of  the  name 
to  relief  on  the  ground  of  infringement. 
Brooklyn  White  Lead  Co.  v.  Masury,  25 
Barb.  416. 

One  standing  by  and  seeing  a  geographic- 
al name  appropriate  1  by  him  to  describe 
mineral  water,  used  iy  another  to  designate 
water  taken  from  the  same  locality,  is 
estopped  from  claiming  unfair  competition 
after  the  latter  has  advertised  and  built  up 
a  large  business  thereunder.  Virginia  Hot 
Springs  Co.  v.  Hegeman  &  Co.  138  Fed.  855, 
affirmed  without  opinion  in  73  C.  C.  A.  612, 
144  Fed.  1023. 

And  where  one  uses  a  geographical  term 
to  denote  the  quality  and  origin  of  the 
article,  but  permits  its  use  by  others  for 
the  same  purpose  until  the  name  becomes 
generic  and  indicative  of  quality,  he  is  not 
entitled  to  restrain  such  use  by  rivals,  at 
least  where  the  use  is  not  fraudulent. 
French  Republic  v.  Saratoga  Vichy  Spring 
Co.  191  U.  S.  427,  48  L.  ed.  247,  24  Sup.  Ct. 
Rep.  145. 

Thus,  where  there  is  no  similitude  in  the 
dress  of  packages,  and  the  common  name, 
which  has  become  generic,  is  not  used  in  a 
manner  to  deceive  the  ordinary  purchaser, 
such  use  will  not  be  denied.  Saxlehner  v. 
Wagner,  85  C.  C.  A.  321,  157  Fed.  746. 

Where,  however,  there  is  such  a  simili- 
tude in  the  dress  and  in  the  use  of  the  nam6 
that  the  public  would  be  apt  to  be  deceived 
as  to  the  origin  of  the  article,  such  use  will 
be  restrained.  Saxleliner  v.  Eisner  &  M. 
Co.  179  U.  S.  19,  46  L.  ed.  60,  21  Sup.  Ct. 
Rep.  7. 

But  in  Northcutt  v.  Turney,  101  Ky.  314, 
41  S.  W.  21,  it  was  held  that  the  fact  that 
the  defendant,  for  at  least  sixteen  years, 
used  the  word  "Bluelick"  in  designating 
waters  from  an  artesian  well,  which  he 
bottled,  gave  him  no  rights  therein  as 
against  others  who  had  -made  a  prior  ap- 
propriation of  the  words  for  the  same  pur- 
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pose  and  used  tliem  for  their  trademark. 
The  court  Bftid  that  no  presumption  of 
acquiescence  in  the  wrongful  appropriation 
of  their  trademark,  or  estoppel  of  their 
right  to   restrain   it,  could  be  created. 

Plaintiff's  right  to  the  exclusive  use  will 
be  denied  where  defendants  are  not  guilty 
of  fraud  in  the  use  of  a  geographical  name 
for  a  period  of  three  or  four  years  before 
any  complaint  was  made.  La  Republique 
Francaise  v.  Schultz,  42  C.  C.  A.  233,  102 
Fed.   153. 

But  where  the  element  of  fraud  in  the 
simulation  of  a  geographical  word  super- 
venes, lapse  of  time  does  not  purge  the  de- 
fendant's conduct  of  this  taint.  The  wrong 
is  a  continuing  one;  the  injury  done  to  the 
plaintiff  and  the  dec^'ptiou  practised  upon 
the  public,  both  of  which  the  law  takes  into 
consideration  in  these  cases,  accumulate. 
Then,  if  the  defendant  at  a  recent  period  of 
time  aggravates  the  wrong  by  still  other  at- 
tempts to  deceive  the  public,  it  makes  a 
plain  case  for  equitable  interposition. 
•Sanders  v.  Jacob,  20  Mo.  App.  96;  Saxleh- 
ner  v.  Eisner  &  M.  Co.  supra. 

The  fact  that  one  using  a  geographical 
name  for  a  tradename  granted  a  revocable 
license  to  a  third  person  to  also  use  such 
name  does  not  establish  waiver.  United 
states  Mercantile  Reporting  Co.  v.  United 
States  Mercantile  Reporting  &  C.  Asso.  21 
Abb.  N.  C.  116. 

Questions  of  practice  and  relief  peculiar  to 
geographical  names. 

To  be  entitled  to  relief  in  equity  against 
the  use  by  a  rival  of  a  geographical  name 
for  a  tradename,  similar  to  one  previously 
adopted  by  complainant,  it  must  be  estab- 
lished that  such  name  is  understood  by  the 
public  to  relate  solely  to  the  complainant 
and  their  product,  and  not  defendants. 
Whitstable  Oyster  Fishery  Co.  v.  Hayling 
Fisheries,  18  Rep.  Pat.  Cas.  435,  cited  in 
3  Butterworths's  Dig.  864;  Cooper  v. 
Maclachlan,  18  Rep.  Pat.  Cas.  380,  cited  in 
3  Butterworths's  Dig.  898. 

Where  it  appeared  that  at  the  time  of  th^ 
adoption  of  such  words  as  "Kentucky  Club 
Bourbon"  to  designate  a  brand  of  whiskey, 
the  complainant  was  selling  in  that  locality 
very  little,  if  any,  whiskey  branded  "Ken- 
tucky Club,"  and  its  product  was  but  little 
known  therein,  and  it  did  not  show  that 
it  had  lost  any  sales  by  reason  of  the  adop- 
tion by  another  of  a  similar  name,  and  no 
damage  to  it  by  the  alleged  invasion  of 
private  rights  was  shown,  the  elements  of 
an  action  for  unfair  competition  were  whol- 
ly wanting.  Daviess  County  Distilling  Co. 
V.   Martinoni,   117    Fed.    18(i. 

In  Herring-Hall-Marvin  Safe  Co.  v.  Hall's 
Safe  Co.  208  U.  S.  554,  52  L.  ed.  016,  28 
Sup.  Ct.  Rep.  350,  Mr.  Justice  Holmes  re- 
marked that  the  name  of  a  person  or  town 
might  become  so  associated  with  the  par- 
ticular product  that  the  mere  attaching  ol 
the  name  to  a  similar  product,  without 
more,  would  have  all  the  effect  of  a  fnlse 
hood,  and  added  that  absulutc  prohibition 
26  L.R.A.(N.S.) 


against  using  the  name  would  carry  trade- 
marks too  far,  and  therefore  the  rights  of 
the  two  parties  are  reconciled  by  allowing 
the  use,  providing  an  explanation  be  at- 
tached. And  see  Grand  Hotel  Co.  v.  Wilson 
supra. 

Although  the  court  refused  to  enjoin  a 
brewing  company  from  using  the  word 
"America"  in  connection  with  other  words 
to  designate  its  beer,  it  did,  howciver,  en- 
join it  from  using  that  word  in  such  a  way 
as  to  imitate  the  sign  of  a  rival  containing 
this  word,  who  had  a  prior  and  superior 
right  thereto.  American  Brewing  Co.  v.  St. 
Louis  Brewing  Co.  47  Mo.  App.  14. 

Tlie  extent  of  protection  wliich  will  be  ac- 
corded geographical  words  against  unfair 
competition  is  as  wide  as  the  territory 
wherein  such  word  or  words  have  acquired 
a  secondary  or  trade  meaning  with  refer- 
ence to  plaintiff's  goods.  Cohen  v.  Nagle, 
100  Mass.  4,  2  L.R.A.(N.S.)  901,  70  N.  E. 
276,  6  A.  &  E.  Ann.  Cas.  553. 


OHIO  SUPREAOS  COURT. 

EAST  OHIO  GAS  COMPANY,  Plff.  in  Err., 

V. 

CITY  OF  AKRON. 

(81  Ohio  St.  33,  90  N.  E.  40.)  ' 

Gas  —  natural  —  franchise  —  construe* 
tlon  —  duty  to  furnish. 

1.  Where  a  corporation  is  formed  "for 
the  purpose  of  producing,  purchasing,  and 
acquiring  natural  gas,"  and  "of  piping  and 
transporting  natural  gas  from  the  place 
or  places  where  it  is  produced,  purchased, 
or  acquired,"  to  certain  named  towns  and 
cities  situated  in  the  counties  along  the 
line  of  said  company  and  between  the  term- 
ini thereof,  "and  to  other  cities,  villages, 
and  places  in  the  counties  aforesaid,"  it  is 
not  one  of  the  charter  obligations  oi  such 

Headnotes  by  the  Court. 

Note,  -^  Right  of  fnunicipalityf  in  a5- 
sence  of  contracts,  to  restrain  a 
natural  gas  company  from  discontin" 
uing  the  business  of  supplying  gas. 

The  above  case  is  apparently  one  of  first 
impression  as  to  the  principle  of  law  ap- 
plicable to  the  facts  therein  presented,  as 
no  other  case  has  been  found  wherein  are 
involved  questions  similar  to  those  therein 
presented  and  disposed  of.  TTie  facts  are 
so  peculiar  as  to  take  the  case  out  of  the 
principle  applicable  to  corporations  engaged 
in  a  business  of  a  public  nature,  that  sucb 
a  corporation  may  be  required  to  fulfil  the 
public  purpose  on  account  of  which  its  char- 
ter was  granted,  and  cannot  escape  its  pub- 
lic duties  by  leasing,  selling,  or  abandoning 
its  franchise,  as  the  franchise  under  which 
the  corpiration  in  question  was  organized 
was  hold  to  impose  no  duties  upon  it  except 
that  it  should  have  a  principal  office  at  « 
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corporation  to  furnish  natural  gas  to  con- 
sumers in  all  of  such  cities,  towns,  and 
villages. 

Same  —  contract  permission  to  lay  pJ^es 
—  rights—  termination. 

2.  When  a  municipal  corporation,  by  or- 
dinance, gives  its  consent  that  a  natural 
gas  company  may  enter  the  municipality, 
lay  down  its  pipes  therein,  and  furnish  gas 
to  consumers  upon  terms  and  conditions 
imposed  by  the  ordinance,  which  are  ac- 
cepted in  writing  by  said  company,  such 
action  by  both  parties  constitutes  a  con- 
tract, and  the  rights  of  the  parties  there- 
under are  to  be  determined  by  the  contract 
itself. 

Contract  —  construction  —  rights  —  ex- 
tension by  lmp]lc£ition. 

3.  While  much  rc':;ard  will  be  given  to 
the  clear  intention  of  the  parties,  yet,  where 
the  contract  is  entirely  silent  as  to  a  par- 
ticular matter,  the  courts  will  exercise  great 
caution  not  to  include  in  the  contract,  by 
construction,  something  which  was  intended 
to  be  excluded. 

Gas  —  franchise  —  duration  —  forfcit- 
nro  —  rights  of  city  —  due  process  of 
law. 

4.  Where  the  contract  between  a  muni- 
cipal corporation  and  an  incorporated  com- 
pany is  silent  as  to  the  duration  of  the 
franchise,  such  franchise  is  not  perpetu;il, 
but  the  duration  thereof  is  simply  inde- 
terminate, existing  only  so  long  as  the  par* 
ties  mutually  agree  thereto.  The  incor- 
porated company  may  therefore  voluntarily 
forfeit  its   right   to   exercise   its   privilcgua 


within  the  municipality,  and  wholly  with- 
draw therefrom;  but  in  such  case  the  mu- 
nicipality has  no  right  to  prevent  the  in- 
corporated company  from  removing  its  prop- 
erty, nor  to  take  possession  of  and  make 
use  of  the  same,  nor  to  grant  the  right  to 
use  the  ^ame  to  another  company,  without 
ifue  process  of  law. 

Same  — >  indeterminate  franchise  —  ex- 
ercise —  rights  of  public. 
5.  But  so  long  as  such  gas  company  con- 
tinues to  exercise  any  of  its  franchises  with- 
in the  contracting  municipality,  it  may  be 
compelled  to  exercise  its  franchise  therein 
fairly  and  without  discrimination. 

(October   19,   1909.) 

ERROR  to  the  Circuit  Court  for  Sum- 
mit County  to  review  an  order  affirming 
an  order  of  the  Court  of  Coniiaun  Fleaj* 
perpetually  enjoining  defendant  from  discon- 
tinuing a  supply  of  gas  to  complainant 
and  its  inhabitants.    Reversed. 

Statement  by  Davis,  J.: 

It  appears  from  the  articles  of  incorpora- 
tion and  the  amendments  thereto  that  the 
plaintiff  in  error,  the  East  Ohio  Gas  Com- 
pany, was  incorporated  for  the  purpose  of 
producing,  purchasing,  and  acquiring  natu- 
ral gas,  and  transporting  the  same  to  cer- 
tain towns  and  cities  named  therein,  the 
defendant  in  error  being  one,  and  "to  other 
cities,  towns,  and  places  in  said  counties.** 


designated  city,  not  the  defendant,  and  that 
its  main  line  should  follow  a  certain  course 
to  such  city.  The  express  purpose  of  the 
corporation,  according  to  its  charter,  was 
"any  purpose  for  which  individuals  may 
lawfully  associate  themselves,  except  for 
carrying  on  a  professional  business,"  and  it 
was  held  that,  in  view  of  this  general  pur- 
pose, another  statement  in  the  articles  oi 
incorporation  that  the  company  was  formed 
for  the  purpose  of  producing  and  furnishing 
gas  to  certain  named  towns  and  cities,  "and 
to  other  cities,  villages,  and  places"  in  cer- 
tain counties,  was  not  Indivisible  to  the  ex- 
tent that  the  company  must  conform  to 
such  purpose  in  all  of  such  cities,  villa^^cs, 
or  places,  or  none  of  them,  and  hence  any 
rig^hts  the  defendant  city  might  have  to  con- 
trol the  company  rested  on  its  contract 
with  the  company,  which  had  terminated. 
Such  being  the  facts  of  the  case  as  con- 
strued by  the  court,  it  would  seem  clear  that 
the  municipality  itself  was  without  power 
to  compel  the  company  to  continue  the 
busines  of  furnishing  gas,  either  to  the  city 
or  the  inhabitants  thereof.  This  doctrine 
was  recognized  and  applied  in  Horner  v. 
Eaton  Rapid.%  122  Mich.  117,  80  N.  W.  1012, 
which  held  that  a  municipal  corporation 
could  remove,  or  compel  the  removal  of, 
poles  and  posts  erected  in  its  streets  by  an 
electric  lighting  company  for  the  purpose  of 
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furnishing  electricity  to  the  municipality, 
where  such  company  had  no  right  to  the  use 
of  the  streets,  except  that  granted  it  under 
a  contract  with  the  municipality  by  which 
it  was  to  furnish  lights  for  a  designated 
period  of  time,  and  which  contract  had  ter- 
minated at  the  time  the  municipality  or- 
dered the  removal  of  the  poles  and  posts. 

The  holding  of  the  court  that  the  reme^ 
dy  for  nonuscr  or  misuser  of  a  franchise 
granted  a  natural  gas  company  lies  with 
the  state,  and  not  with  a  city  wherein  it 
is  located,  in  part  at  least,  finds  support  in 
the  late  case  of  Germania  Ref.  Co.  v.  Alum 
Rock  Gas  Co.  (Pa.)  75  Atl.  715,  which  holds 
that  a  private  person,  although  a  consumer 
of  gas  furnished  by  a  gas  company,  has 
no  right  of  inquiry  into  the  action  of  the 
company  in  altering  and  limiting  the  scope 
and  field  of  its  activities  to  the  extent 
that  it  no  longer  furnished  gas  in  the  terri- 
tory where  the  plaintiff  resided,  thereby  cut- 
ting him  off  from  supply;  and  it  was  said 
that,  in  the  absence  of  fraud,  etc.,  the 
validity  of  such  action  of  the  company 
coula  be  determined  only  in  a  proceeding 
instituted  in  the  name  of  the  commonwealth, 
involving  a  direct  attack  upon  the  corporate 
action,  and  it  was  further  said  that  the  ap- 
propriate process  for  this  purpose  would  ap- 
pear to  be  by  quo  warranto,  although  possi- 
bly mandamus  might  be  available. 
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It  yiKS  provided  in  the  articles  of  incorpo- 
ration as  amended  that  the  main  line  of  the 
said  gas  company  should  begin  at  points 
on  the  Ohio  river  .in  Belmont  and  Monroe 
counties,  and  run  thence  through  Belmont, 
HarrisoB,  Tuscarawas,  Stark,  Summit,  and 
Cuyahoga  counties  to  the  city  of  Cleveland. 
Under  its  franchise  to  be  a  corporation 
for  such  purpose,  the  plaintiff  in  error  ap- 
plied to  the  council  of  the  city  of  Akron 
for  its  consent  that  the  plaintiff  in  error 
should  enter  said  city,  and  lay  down  its 
mains  and  pipes  in  the  streets,  lanes,  al- 
leys, and  public  grounds  thereof,  and  con- 
nect with  service  pipes  to  the  public  build- 
ings, street  lamps,  and  private  consumers. 
Consent  therefor  was  given  to  the  plaintiff 
in  error  by  ordinance  enacted  by  tlie  coun- 
cil of  the  city  of  Akron  on  the  26th  day 
of  September,  1898,  and  the  condition  was 
attacjied,  among  others,  that,  for  the  first 
five  years  the  gas  company  should  charge 
not  exceeding  25  cents  per  1,000  feet  of 
gas,  and  for  the  next  five  years,  not  exceed- 
ing 30  cents  per  1,000  feet,  and  it  was  pro- 
vided therein  that  "the  council  of  said  city 
of  Akron  shall  not,  during  the  period  of 
ten  years  from  and  after  the  passage  of  this 
ordinance,  pass  any  ordinance  fixing  or  at- 
tempting to  fix  the  rates  at  which  gas  shall 
be  supplied  at  any  lower  price  than  these 
set  forth."  The  said  ordinance  was  entirely 
silent  as  to  the  length  of  time  during  which 
the  gas  company  might  exercise  the  privi- 
lege thus  granted.  After  the  expiration  of 
ten  years  from  September  26,  1898,  the  coun- 
cil of  the  city  of  Akron  passed  another  ordi- 
nance, fixing  the  price  of  gas  to  be  furnished 
by  the  said  gas  company  at  20  cents  a  1,000 
feet,  and  providing  that  "the  said  company, 
its  receivers,  successors,  and  assigns  shall 
not,  for  the  period  of  ten  years  from  and 
after  the  taking  effect  of  this  ordinance 
charge  and  receive  for  all  gas  so  furnished, 
sold,  and  delivered,  a  sum  exceeding  the 
rates  hereinbefore  set  forth."  Meantime  the 
said  city  council  had  granted  to  another 
gas  company  the  privilege  of  laying  pipes 
within  its  streets,  and  furnishing  gas  to 
consumers.  The  plaintiff  in  error  declined  to 
accept  the  terms  established  in  this  second 
ordinance,  and  signified  its  intention  of  dis- 
continuing its  business  in  the  city  of  Akron, 
and  wliolly  withdrawing  therefrom,  where- 
upon the  city  of  Akron  filed,  in  the  court 
of  common  picas  of  Summit  coimty,  its  pe- 
tition praying  for  an  injunction  against  the 
gas  company  restraining  it  from  "shutting 
off  or  withholding  any  natural  gas  from 
the  said  city,  its  buildings,  streets,  and  oth- 
er places  named  in  the  ordinance,  and  from 
any  of  its  inhabitants  or  persons  doin,'!» 
business  therein,  and  their  severr.l  build- 
ings, or  places  of  business  or  abode,  from 
20  L.R.A.(N.fc^.) 


ceasing  in  any  manner  to  supply  and  senro 
its  said  customers  and  patrons  with  natu* 
ral  gas,  as  they  heretofore  and  hitherto  have' 
been  served  and  supplied,  and  from  hinder- 
ing, or  in  any  way  interfering  with,  any 
of  the  persons  entitled  to  such  service  as 
aforesaid,  from  the  full  and  unobstructed 
enjoyment  and  benefit  thereof."  Issues  were 
made  up  by  the  answer  to  this  petition  and 
reply  thereto.  On  the  hearing  in  the  court 
of  common  pleas,  the  gas  company  was  per- 
petually enjoined  as  prayed  in  the  petition. 
The  circuit  court  on  appeal  made  a  similar 
order  against  the  gas  company,  and  the 
case  is  now  brought  here  for  review  on  pe« 
tition  in  error. 

Messrs.  Kline,  Tollcs,  &  GofT,  Tibbals, 
Frank,  &  Ream,  and  Doyle  A  Lewis  for 
plaintiff  in  error. 

Messrs.  Charles  R.  Grant  and  George 
M.  Anderson,  for  defendant  in  error: 

The  charter  of  the  plaintiff  company  is 
perpetual  in  terms  and  in  effect,  and  the 
ordinance,  once  acted  upon,  is  irrevocable. 

National  Waterworks  Co.  v.  Kansas  City, 
66  Fed.  691;  Cook,  Corp.  §  718,  p.  230U; 
People  ex  rel.  Woodhaven  Gaslight  Co.  v. 
Deehan,  153  N.  Y.  528,  47  N.  E.  787;  Peo- 
ple V.  O'Brien,  111  N.  Y.  1,  2  L.R.A.  255, 

7  Am.  St.  Rep.  684,  18  N.  E.  692. 

The  defendant  is  a  quasi  public  corpora- 
tion. 

2  Beach,  Priv.  Corp.  §  835;  Cook,  Stock 
&  Stockholders,  §  674;  Portland  Natural 
Gas  &  Oil  Co.  V.  State,  135  Ind.  54,  21 
L.R.A.  639,  34  N.  E.  818;  Kincaid  v. 
Indianapolis  Natural  Gas  Co.  124  Ind.  577, 

8  L.R.A.  602,  19  Am.  St.  Rep.  113,  24  N.  E. 
1066. 

Where  the  owner  of  property  devotes  it 
to  a  use  in  which  the  public  have  an  in- 
terest, he  must,  to  the  extent  of  the  inter- 
est thus  acquired  by  the  public,  submit  to 
the  control  of  such  property  by  the  publio 
for  the  common  good. 

Rushville  v.  Rushville  Natural  Gas  Ca 
132  Ind.  575,  15  L.R.A.  321,  28  N.  E.  853; 
Munn  V.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77;  Zanesville  v.  Zanesville  Gaslight  Co. 
47  Ohio  St.  1,  23  N.  E.  55;  Hockett  v. 
State,  105  Ind.  250,  55  Am.  Rep.  201,  5 
N.  E.  178;  State  ex  rel.  Atty.  Gen.  v.  Co- 
lumbus Gaslight  &  Coke  Co.  34  Ohio  St. 
572,  32  Am.  Rep.  390;  New  Orleans  Gas- 
light Co.  v.  Louisiana  Light  &  H.  P.  & 
Mfg.  Co.  115  U.  S.  650,  29  L.  ed.  616,  6 
Sup.  Ct.  Rep.  252;  People  ex  rel.  Kenne- 
dy V.  Manhattan  Gaslight  Co.  45  Barb.  136; 
(Jibbs  V.  Consolidated  Gas  Co.  130  U.  S. 
UnO,  32  L.  ed.  979,  9  Sup.  Ct.  Rep.  653; 
Williams  v.  Mutual  Gas  Co.  52  Mich.  499, 
50  Am.   Rep.   200,   18  N.  W.  236;    Bloom- 
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field  &  B.   Natural  Gaslight   Co.   v.   Kich- 
ardson,  63  Barb.  437. 

Ihe  duty  which  a  public  service  corpora- 
tion like  the  defendant  owes  to  the  pub- 
lic cannot  be  abandoned  by  contract  or  by 
any  agreement. 

Chicago  Gaslight  &  Coko  Co.  v.  People's 
Gaslight  &  Coke  Co.  121  III.  53U,  2  Am. 
St.  Kep.  124,  13  N.  K  109;  People  ex  rel. 
Peabody  v.  Chicago  Gas  Trust  Co.  130  111. 
268,  8  L.R.A.  497,  17  Am.  St.  Rep.  319, 
22  N.  E.  798;  Peoria  &  I.  R.  Co.  v.  Coal 
Valley  Min.  Co.  68  111.  498;  Thomas  v. 
West  Jersey  R.  Co.  101  U.  S.  71,  83,  25 
L.  ed.  950,  952;  York  &  M.  Line  R.  Co.  v. 
Winans,  17  Ho^t.  30,  15  L.  ed.  27;  State 
V.  Hartford  &,  N.  H.  R.  Co.  29  Conn.  538; 
Gibbs  V.  Consolidated  Gas  Co.  supra;  Wig- 
gins Ferry  Co.  v.  Ohio  &,  A.  R.  Co.  5  Mo. 
App.  347;  St.  Louis  v.  St.  Louis  Gaslight 
Co.  5  Mo.  App.  484;  Hays  v.  Ottawa,  O, 
&  F.  R.  Valley  R.  Co.  61  111.  422;  Shepard 
V.  Milwaukee  Gaslight  Co.  6  Wis.  639,  70 
Am.  Dec.  479;  1  Page,  Contr.  §  447;  West- 
ern U.  leleg.  Co.  V.  Griswold,  37  Ohio  St. 
310,  41  Am.  Rep.  500. 

Defendant  had  no  right  to  abandon  a  part 
of  its  corporate  duty. 

State  V.  Hartford  &  N.  H.  R.  Co.  29 
Conn.  638;  Cohen  v.  Wilkinson,  1  Macn. 
&  G.  481,  7  Eng.  Rul.  Cas.  454,  12  Beav. 
12o,  18  L.  J.  Ch.  N.  S.  378,  13  Jur.  641; 
Union  P.  R.  Co.  v.  Hall,  91  U.  S.  343,  23 
L.  ed.  428. 

The  grant  of  a  right  to  supply  gas  to  a 
municipality  is  the  gr.int  of  a  franchise,  in 
consideration  of  the  performance  of  a  publio 
service. 

New  Orleans  Gaslight  Co.  v.  Louisiana 
Light  &  H.  P.  &  Mfg.  Co.  supra;  Louisiana 
Gas  Co.  V.  Citizens  Gaslight  Co.  115  U.  S. 
683,  29  L.  ed.  510,  6  Sup.  Ct.  Rep.  205. 

A  quasi  public  corporation  cannot  alien- 
ate its  property  without  the  express  con- 
sent of  the  legislature. 

Gibbs  V.  Consolidated  Gas  Co.  supra;  Vi- 
salia  Gas  &  Electric  Light  Co.  v.  Sims, 
104  Cal.  326,  43  Am.  St.  Rep.  105,  37  Pac. 
3042;  Brunswick  Gaslight  Co.  v.  United 
States  Gas,  Fuel  &  Light  Co.  35  Am.  St. 
Rep.  385  &  note,  85  Me.  532,  27  Atl.  625; 
Chicago  Gaslight  &  Coke  Co.  v.  People's 
Gaslight  &  Coke  Co.  and  St.  Louis  v.  St. 
Louis  Gaslight  Co.  supra;  Hartford  &  N.  H. 
R.  Co.  V.  New  York  &  N.  H.  R.  Co.  3 
Bobt.  414;  Stanton  v.  Allen,  5  Dcnio,  435, 
49  Am.  Dec.  282. 

A  grant  of  a  public  franchise  is  a  con- 
tract between  the  state  and  the  grantee, 
by  which  the  latter  undertakes  to  perform 
certain  public  duties,  from  the  perform- 
ance of  which  he  cannot  withdraw  or  re- 
lease himself  without  the  consent  of  the 
other  contracting  party. 
26  L.RJL(N.S.) 


Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.  139  U.  S.  24,  25  L.  ed.  55,  11  Sup. 
Ct.  Rep.  478;  Washington,  A.  &  G.  R.  Co. 
V.  Brown,  17  Wall.  445,  21  L.  ed.  675; 
Black  V.  Delaware  &  R.  Canal  Co.  22  N. 
J.  Eq.  130;  York  &  M.  Line  R.  Co.  v. 
Winan:,  supra;  Kenton  County  Ct.  v.  Bank 
Lick  Turnp.  Co.  10  Bush,  529;  Cora.  v. 
Smith,  10  Allen,  448,  87  Am.  Dec.  672; 
Thomas  v.  West  Jersey  R.  Co.  101  U.  S. 
83,  25  L.  ed.  952;  Chicago  Gaslight  &  Coke 
Co.  V.  People's  Gaslight  &  Coke  Co.  supra. 

The  plaintiff  may  compel  the  defendant 
to  perform  its  franchise  duty. 

Zancsville  Gaslight  Co.  v.  Zanesville,  47 
Ohio  St.  35,  23  N.  E.  60. 

Messrs.  N.  M.  Grcenberger  and  Jona- 
than Taylor,  also  for  defendant  in  error : 

The  defendant  can  be  compelled  fairly 
and  fully  to  carry  out  the  public  business 
of  its  creation. 

Scofield  V.  Lake  Shore  &  M.  8.  R.  Co. 
43  Ohio  St.  694,  54  Am.  Rep.  846,  3  N.  E. 
907;  Freund,  Pol.  Power,  §  396;  Bank  of 
Toledo  V.  Toledo,  1  Ohio  St.  664;  Westfield 
Gas  &  Mill  Co.  v.  Mendenhall,  142  Ind.  638, 
41  N.  E.  1033;  People  ex  rel.  Peabody  v. 
Chicago  Gas  Trust  Co.  130  111.  208,  8 
L.R.A.  497,  17  Am.  St.  Rep.  319,  22  N.  E. 
798;  Richmond  Natural  Gas  Co.  v.  Claw- 
son,  155  Ind.  659,  51  L.R.A.  744,  68  N.  E. 
1049;  Wiemer  v.  Louisville  Water  Co.  130 
Fed.  251 ;  Des  Moines  v.  Des  Moines  Water- 
works Co.  95  Iowa,  348,  64  N.  W.  269; 
Mobile,  J.  &  K.  C.  R.  Co.  v.  Mississippi,  210 
U.  S.  187,  62  L.  ed.  1016,  28  Sup.  Ct.  Rep. 
G50;  State  ex  rel.  Naylor  v.  Dodge  City, 
M.  &  T.  R.  Co.  53  Kan.  377,  42  Am.  St. 
Rep.  295,  36  Pac.  747;  Southern  R.  Co.  v. 
Franklin  &  P.  R.  Co.  96  Va.  693,  44  L.R.A. 
297,  32  S.  E.  485 ;  Gibbs  v.  Consolidated  Gas 
Co.  130  U.  S.  390,  32  L.  ed.  979,  0  Sup. 
Ct.  Rep.  553;  Visalia  Gas  &  Electric  Light 
Co.  V.  Sims,  104  Cal.  320,  43  Am.  St.  Rep. 
105,  37  Pac.  1044;  State  ex  rel.  Snyder 
V.  Portland  Natural  Gas  &  Oil  Co.  153 
Ind.  483,  63  L.R.A..  413,  63  N.  E.  1091; 
New  Orleans  Gaslight  Co.  v.  Louisiana 
Light  &  H.  P.  &  Mfg.  Co.  115  U.  S.  650, 
20  L.  cd.  510,  6  Sup.  Ct.  Rep.  252;  State 
ox  rel.  Wood  v.  C'onsamcrs*  Gas  Trust  Co. 
157  Ind.  345,  55  L.R.A.  245,  61  N.  E.  674. 

Gas  companies  are  public  service  corpo- 
rations. ' 

Gibbs  V.  Consolidated  Gas  Co.  supra;  New 
Memphis  Gas  &  Light  Co.  v.  Memphis,  72 
Fed.  052;  Smith  v.  Capital  Gas  Co.  132 
Cal.  209,  54  L.R.A.  709,  64  Pac.  258;  Chi- 
cago Gaslight  &  Coke  Co.  v.  People's  Gas- 
light &  Coke  Co.  121  111.  630,  2  Am.  St. 
Rep.  124,  13  N.  E.  100;  Coy  v.  Indianapolis 
Gas  Co.  146  Ind.  055,  36  L.R.A.  635,  46 
N.  E.  17;  Portland  Natural  Gas  &  Oil  Co. 
Y,   Statu,    135    Ind.    51,   21    L.R.A.   639,   34 
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N.  E.  818;  Bcnle  &  W.  Railroad  Rate  Regu- 
lation, 41,  208,  30G,  412;  Rushville  v.  Rush- 
ville  Natural  Gas  Co.  132  Ind.  675,  15 
L,R.A.  321,  28  N.  E.  853;  Re  Pryor,  65 
Kan.  724,  29  L.R.A.  398,  49  Am.  St.  Rep. 
280,  41  Pac.  958;  Louisville  Gas  Co.  v. 
Dulaney,  100  Ky.  405,  30  L.R.A.  125,  38 
S.  W.  703;  Owcnsboro  Gaslight  Co.  v.  Hilde- 
brand,  19  Ky.  L.  Rep.  083,  42  S.  W.  351; 
Brunswick  Gaslight  Co.  v.  United  Gas,  Fuel 
&  Light  Co.  85  Me.  532,  35  Am.  St.  Rep. 
385,  27  Atl.  625;  Gaslight  Co.  v.  Colliday, 
25  Md.  1 ;  Williams  v.  Mutual  Gas  Co.  52 
Mich.  499,  50  Am.  Rep.  200,  18  N.  W.  230; 
St.  Louis  V.  St.  Louis  Gaslight  Co.  70  Mo. 
09 ;  People  ex  rel.  Kennedy  v.  Manhattan 
Gas  Co.  45  Barb.  130;  Bath  Gaslight  Co. 
V.  ClalTy,  50  N.  Y.  S.  R.  420,  20  N.  Y. 
Supp.  287;  Bloomfield  &  R.  Natural  Gas- 
light Co.  V.  Richardson,  03  Barb.  437; 
Schmccr  v.  Gaslight  Co.  147  N.  Y.  529,  30 
L.R.A.  053,  42  N.  E.  202;  Morey  v.  Metro- 
politan Gaslight  Co.  0  Jones  &  S.  185;  New 
York  C.  &  H.  R.  R.  Co.  v.  Metropolitan 
Gaslight  Co.  5  Hun,  201;  Zancsville  v. 
Zanesville  Gaslight  Co.  47  Ohio  St.  1,  23 
N.  E.  55;  Pittsburgh's  Appeal,  123  Pa.  374, 
10  Atl.  021;  lioehle  v.  Allegheny  Heating 
Co.  5  Pa.  Super.  Ct.  21;  Baily  v.  Fayette 
Gas-Fuel  Co.  193  Pa.  175,  44  Atl.  251; 
Tacoma  Hotel  Co,  v.  Trtcoma  Light  &  Water 
Co.  3  Wash.  310,  14  L.R.A.  009,  28  Am. 
St.  Rep.  35,  28  Pac.  510;  Shepard  v.  Mil- 
waukee Gaslight  Co.  0  Wis.  539,  70  Am. 
Dec.   479. 

The  franchise  is  perpetual. 

Milhau  V.  Sharp,  27  N.  Y.  611,  84  Am. 
Dec.  314;  Davis  v.  New  York,  14  N.  Y. 
500,  07  Am.  Dec.  180;  Suburban  Electiic 
Light  &  P.  Co.  V.  East  Orange  Twp.  (N.  J. 
Ch.)  41  Atl.  805;  Mercantile  Trust  Co.  v. 
Denver,  101  Fed.  709. 

It  does  not  lie  within  the  power  of  the 
corporation  itself  to  declare  dissolution 
without  any  reason  advanced. 

Detroit  v.  Detroit  Citizens*  Street  R.  Co. 
184  U.  S.  395,  40  L.  cd.  Oil,  22  Sup.  Ct. 
Rep.  410;  Wright  v.  Milwaukee  Electric  R. 
&  Light  Co.  95  Wis.  29,  30  L.R.A.  47,  00 
Am.  St.  Rep.  74,  09  N.  W.  791. 

The  defendant  has  no  right  wilfully  to 
abandon  any  part  of  its  charter  right. 

Kansas  City  Interurban  R.  Co.  v.  Davis, 
197  Mo.  009,  114  Am.  St.  Rep.  790,  95  S. 
W.  881 ;  Mobile,  J.  &  K.  C.  R.  Co.  v.  Mis- 
sissippi, 210  U.  S.  187,  52  L.  ed.  1010,  28 
Sup.  Ct.  Rep.  050;  Cohen  v.  Wilkinson,  12 
Beav.  125;  Levis  v.  Newton,  75  Fed.  884; 
Cook  on  Corp.  §  913,  Oth  ed.  p.  3395;  Har- 
vey V.  Aurora  &  G.  R.  Co.  180  111.  283,  67 
N.  E.  S57;  Hamtranick  Twp.  v.  Rapid  R. 
Co.  122  Mich.  472,  81  N.  W.  337;  Milhau 
v.  Sharp,  supra;  People  ex  rel.  Davis  v. 
Sturtevant,  9  N.  Y.  273,  59  Am.  Dec.  530; 
20  L.R.A.(N.S.) 


Troy  V.  Troy  &  L.  R.  Co.  49  K.  Y.  657; 
Springfield  R.  Co.  v.  Springfield,  85  Mo. 
074;  Pacific  Electric  R.  Co.  v.  Los  Angeles, 
194  U.  S.  112,  48  L.  ed.  890,  24  Sup.  Ct. 
Rep.  686;  St.  Louis  v.  Western  U.  Teleg. 
Co.  148  U.  S.  92,  37  L.  ed.  380,  13  Sup.  Ct. 
Rep.  485;  Nash  v.  Lowry,  37  Minn.  201,  33 
N.  W^  787;  East  Louisiana  R.  Co.  v.  New 
Orleans,  40  La.  Ann.  520,  15  So.  157;  Belle- 
ville v.  Citizens'  Horse  R.  Co.  152  111.  171, 
20  L.R.A.  081,  38  N.  E.  584;  Mobile  v. 
Louisville  &  N.  R.  Co.  84  Ala.  115,  5  Am. 
St.  Rep.  312,  4  So.  100;  Houston  v.  Hous- 
ton City  Street  R.  Co.  83  Tex.  548,  29  Am. 
St.  Rep.  079,  19  S.  W'.  127;  Mason  v.  Ohio 
River  R.  Co.  61  W.  Va.  183,  41  S.  E.  418; 
Potwin  Place  v.  Topeka  R.  Co.  51  Kan.  009, 
37  Am.  St.  Rep.  315,  33  Pac.  309;  State 
ex  rel.  Grinsfelder  v.  Spokane  Street  R.  Co. 
19  W'ash.  618,  41  L.R.A.  515,  67  Am.  St. 
Rep.  739,  63  Pac.  720;  State  ex  rel.  Atty. 
Gen.  V.  Cincinnati  Gaslight  &  Coke  Co.  18 
Ohio  St.  292;  Dayton  v.  R.  Co.  12  Ohio 
S.  &,  C.  P.  Dec.  280;  Cleveland  &  M.  R.  Co. 
V.  Himrod  Furnace  Co.  37  Ohio  St.  331,  41 
Am.  Rep.  609;  Toledo  v.  Northwestern  Ohio 
Natural  Gas  Co.  6  Ohio  C.  C.  601. 

A  franchise  granted  by  a  city  to  a  gas 
company  is  a  contract,  and  the  city  may 
enforce  the  same  by  an  action  for  specific 
performance. 

Pensacola  Gas  Co.  v.  Provisional  Munici- 
pality, 33  Fla.  322,  14  So.  820. 

Davis,  J.,  delivered  the  opinion  of  tho 
court: 

This  Cose  was  orally  argued  and  submit- 
ted six  months  ago;  but,  on  account  of  ^ts 
great  ini]X)rtance  to  the  public,  as  well  as 
to  all  public  service  corporations,  we  have 
given  it  unusual  consideration,  and  we  have 
reached  our  conclusions  only  after  most 
careful  delibcr.ition. 

The  chief  question  for  solution  here  is 
whether  the  plaintiff  in  error  may,  under 
the  circumstances  disclosed  in  the  record, 
discontinue  the  furnishing  of  gas  to  the  city 
of  Akron  and  its  inhabitants,  and  take  away 
from  the  streets  its  mains  and  pipes,  and, 
in  short,  its  whole  plant.  In  seeking  an 
answer  to  this  question,  it  will  be  neces- 
sary first  to  consider  the  nature  of  the 
franchise  granted  to  the  plaintiff  in  error 
by  its  charter,  and  the  extent  of  the  obli- 
gation imposed  upon  it  by  its  acceptance 
of  the  city  ordinance  under  which  it  en- 
tered the  city  and  served  the  public  therein 
until  September  20,  1908.  The  distinction 
between  franchises,  privileges,  or  powers  of 
a  corporation,  on  the  one  hand,  and  its 
duties,  obligations,  or  liabilities,  on  the  oth- 
er hand,  is  elementary.  There  are  no  ob- 
ligations  imposed  upon  the  plaintiff  in  error 
by   its   charter,   or   by   the   statutes   under 
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which  it  was  granted,  except  the  require- 
ment that' it  shall  have  a  principal  otiicc, 
to  be  located  at  Cleveland,  and  that  the 
company's  main  line  shall  commence  at 
points  on  the  Ohio  river,  and  run  thence 
through  certain  counties  to  Cleveland,  in 
Cuyahoga  county.  These,  with  the  further 
obligation  imposed  by  statute  (§  6780,  Rev. 
Stat^)  that  the  company  shall  allow  no 
lapse  in  the  exercise  of  its  franchise' of  the 
extent  of  five  years,  constitute  all  of  the 
positive  conditions,  so  far  as  we  are  now 
concerned,  which  are  imposed  upon  this 
company.  It  seems  to  us  that,  when  to  this 
association  of  persons  was  granted  the  right 
to  be  a  corporation  **for  any  purpose  for 
which  individuals  may  lawfully  associate 
themselves,  except  for  carrying  on  profes- 
sional business"  (Rev.  Stit.  §  3235),  the 
purpose  is  a  privilege  which  may  or  may 
not  be  exercised  to  the  full  extent,  ju.st 
as  individuals  may  modify  their  original 
designs  to  conform  to  circumstances.  Tiierc- 
fore  the  statement  in  the  articles  of  in- 
corporation that  the  company  is  formed 
for  the  purpose  of  producing  and  furnishing 
gas  to  certain  named  towns  and 'cities,  "and 
to  other  cities,  villages,  and  places  in  the 
counties  aforesaid,"  does  not  appear  to  us 
to  be  so  indivisible  that  the  company  must 
conform  to  tliis  purpose  in  all  of  such  cities, 
villages,  or  places,  or  in  none  of  them.  As 
we  construe  the  charter  along  with  the  stat- 
utes, the  privilege  conferred  is  of  producing 
and  transporting  gas  to  each  or  all  of  the 
places  named  or  described,  and  if  to  any  then 
in  the  manner  described.  The  remedy  for 
nonuser  or  misuser  of  the  franchise  lies 
with  the  state;  and  the  defendant  in  error, 
the  city  of  Akron,  cannot  invoke  that  rem- 
edy. Whatever  rights  the  city  may  have 
to  maintain  this  action,  they  must  arise 
out  of  its  contract  with  the  East  Ohio  Gas 
Company;  for  that  the  ordinance  passed 
in  September,  1898,  and  its  acceptance  by 
the  company,  constituted  a  contract,  will 
scarcely  be  disputed. 

Whether  a  contract  for  the  privilege  of 
entering  the  streets  of  the  city  was  neces- 
■.iry  to  the  plaintiff  in  error,  or  whether  the 
<^efendant  in  error  was  competent  to  make 
%  is  immaterial  in  this  case.  The  con- 
sent of  the  city  for  that  purpose  was  grant- 
<h1  by  the  ordinance,  and  it  was  accepted 
V  the  gas  company;  but  no  stipulation  was 
made  and  accepted  as  to  the  time  when  the 
ise  of  the  streets  for  the  purposes  of  the 
gas  company  should  end.  The  languaj^e  of 
the  ordinance  is:  "That  the  East  Oliio  Gas 
(k>mpany,  its  successors  and  assigns,  are 
hereby  granted  the  right  to  enter  upon 
*he  streets,  alleys,  and  public  grounds  of 
the  city  of  Akron,  Ohio,  ...  to  main- 
tain, operate,  repair,  and  remove  mains  and 
?tf  L.R.A.(N.S.)  7 


pipes,  .  .  ,  together  with  the  right  to 
construct  and  maintain,  repair,  and  remove 
all  necessary  regulators,"  etc.  Did  the 
granting  of  this  privilege  or  right  and  its 
acceptance  constitute  an  agreement  by  the 
gas  company  that,  having  entered  the  city, 
it  should  remain  th^re  forever,  if  the  city 
should  not  permit  it  to  withdraw?  The 
logic  of  the  defendant  in  error  would  seem 
to  support  an  aflirniative  answer  to  this 
question.  But,  if  the  company  enters  by 
virtue  of  the  contract  and  can  withdraw 
only  by  consent  of  the  city,  then  the  con- 
tract lacks  mutuality;  for  we  can  discover 
no  corresponding  stipulation  in  favor  of 
the  company.  It  is  true  that  the  ordinance 
grants  the  right  to  cuter  and  occupy  the 
streets,  but  in  lespcct  to  the  time  when  it  shall 
terminate  ifs  occupancy  and  withdraw,  the 
ordinance  is  silent.  May  we  infer  from  this 
silence  that  the  gas  company  has  a  perpetual 
franchise  in  the  sirects?  We  are  not  now 
prepared  to  hold  that  the  company  has  thus 
acquired  such  a  perpetual  franchise;  and 
we  feel  quite  sure  that  even  the  defendant 
in  error,  on  more  mature  reflection,  would 
not  insist  upon  such  a  conclusion.  This 
court  laid  it  down  as  the  law,  in  Wabash 
R.  Co.  v.  Defiance,  52  Ohio  St.  262,  307, 
40  N.  E.  89,  100,  that  "every  grant  in 
derogation  of  the  right  of  the  public  in 
the  free  and  unobstructed  use  of  the  streets, 
or  re^rictive  of  the  control  of  the  proper 
agencies  of  the  municipal  body  over  them, 
or  of  the  legitimate  exercise  of  their  pow- 
ers in  the  public  interest,  will  be  construed 
strictly  against  the  grantee,  and  liberally 
in  favor  of  the  public,  and  never  extended 
beyond  its  express  terms  when  not  indis- 
pensable to  give  effect  to  the  grant."  The 
doctrine,  as  well  as  the  judgment,  in  this 
case  was  affirmed  in  Wabash  R.  Co.  v.  De- 
fiance, 167  U.  S.  88,  42  L.  ed.  87,  17  Sup. 
Ct.  .Rep.  748.  The  same  rule  of  construc- 
tion was  approved  and  followed  in  Blair  v. 
Chicago,  201  U.  S.  400,  50  L.  ed.  801,  26 
Sup.  Ct.  Rep.  427,  and  in  Cleveland  Elec- 
tric 'R.  Co.  V.  Cleveland,  204  U.  S.  116, 
51  L.  ed.  399,  27  Sup.  Ct.  Rep.  202. 

It  comes,  then,  to  this:  That,  in  the  ab- 
sence of  limitations  as  to  time,  the  termina- 
tion of  the  franchise  is  indefinite,  and,  to 
preserve  mutuality  in  the  contract,  the  fran- 
chise can 'continue  only  so  long  as  both  par- 
ties are  consenting  thereto.  Or,  to  state  it 
concretely,  the  contract  being  silent  as  to 
the  duration  of  the  franchise,  and  the  ten- 
year  a«Tvcenient  as  to  the  price  of  gas  hav- 
ing expired,  the  city  may,  under  its  power 
of  regulation,  impose  new  conditions  as  to 
price,  and  the  gas  company  may  accept  or 
reject  these.  If  the  refusal  to  comply  is 
final,  the  company  necessarily  incurs  the 
penalty   of    forfeiture   of    its    franchise   to 
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serve  the  people  of  the  city;  but,  on  the 
other  hand,  there  being  no  provision  to  that 
effect  in  the  original  contract,  the  city  can- 
not directly  or  indirectly  deprive  the  gas 
company  of  its  property  without  due  process 
of  law,  when  the  latter  withdraws  from  the 
further  exercise  of  its  franchise.  Cleveland 
Electric  R.  Co.  v.  Cleveland,  supra.  In  ac- 
cord with  §§  2478,  2479,  Rev.  Stat.  1880, 
in  §  6  of  the  ordinance,  the  parties  entered 
into  an  agreement  regulating  the  price  of 
gas  for  ten  years  from  and  after  the  pass- 
age of  the  ordinance,  and,  so  far  as  it  ap- 
pears in  this  record,  this  agreement  has 
been  faithfully  kept  by  both  parties,  and 
it  is  not  now  a  subject  of  controversy.  But 
it  has  been  suggested,  rather  than  argued, 
that  this  clause  in  the  ordinance,  viz.,  "And 
the  council  of  said  city  of  Alcron  shall  not, 
during  the  period  of  ten  years  from  and 
after  the  p.issage  of  this  ordinance,  pass 
any  ordinance  lixing'  or  attempting  to  fix 
the  rates  at  which  gas  shall  be  supplied,  at 
any  lower  price  than  these  set  forth,"  raises 
an  implied  contract  that  the  city  may  regu- 
late the  price  after  the  expiration  of  the 
ten-year  term.  When  the  written  contract 
is  silent  in  regard  to  a  matter  of  so  much 
importance  to  both  parties,  it  is  not  to  be 
lightly  presumed  that  it  was  intended  to 
imply  an  agreement  upon  that  point.  The 
implication  should  clearly  appear  from  the 
whole  instrument.  While  the  courts  will 
give  effect  to  that  which  clearly  appears 
to  be  the  intention  of  the  parties,  yet  the 
safe  rule  appears  to  be  as  stated  by  Lord 
Cockbum  in  Churchward  v.  R.  L.  R.  1  Q.  B. 
173,  195,  196,  t\8  follows:  ''But  in  all  these 
instances  where  a  contract  is  silent,  the 
court  or  jury  who  are  called  upon  to  imply 
an  obligation  on  the  other  side  which  does 
not  appear  in  the  terms  of  the  contract, 
must  take  great  care  that  they  do  not 
make  the  contract  speak  where  it  was  inten- 
tionally silent;  and  above  all  that  they  do  not 
make  it  speak  entirely  contrary  to  what, 
as  may  be  gathered  from  the  whole  terms 
and  tenor  of  the  contract,  was  the  intention 
of  the  parties.  This  I  take  to  be  a  sound 
and  safe  rule  of  construction  with  regard  to 
implied  covenants  and  agreements  which  are 
not  expressed  in  the  contract." 

Keeping  in  mind  this  rule  of  construc- 
tion, it  seems  to  us  that  undoubtedly  the 
city  mny  regulate  the  price  of  gas  after  the 
expiration  of  the  ten-year  term  expressed 
in  the  contract,  if  the  gas  company  con- 
tinues to  exercise  its  franchise  in  the  citv: 
but  it  may  do  so,  not  by  virtue  of  the  con- 
tract, but  by  virtue  of  the  statute  which 
empowers  the  city  council  to  fix  the  price 
for  a  period  not  exceeding  ten  years.  Hav- 
ing done  so  for  a  period  of  ten  years  from 
September  20,  1898,  its  power  was  not  ex- 
26  L.R.A.(N.S.) 


hausted,  but,  so  long  as  the  gas  company 
continues  to  exercise  its  franchise  within 
the  city,  the  council  may  fix  the  price  for 
any  period  not  exceeding  ten  years,  and' 
so  on  until  the  gas  company  discontinues. 
This  is  in  accord  with  the  judgment  of 
this  court  in  Zanesville  Gaslight  Co,  v. 
Zanesville,  47  Ohio  St.  35,  23  N.  E.  60. 
Tlie  question  there  was  whether  §  2478, 
Rev.  Stat.  1880,  could  be  applied  to  a  com- 
pany organized  under  the  old  Constitution, 
and  which  was  endeavoring  to  disconnect 
its  pipes  from  the  street  lamps  and  city 
buildings,  but  was,  at  the  same  time,  con- 
tinuing to  supply  the  private  consumers 
with  gas.  The  question  whether  the  gas 
company  might  wholly  quit  business  in  the 
city,  and  withdraw  by  disconnecting  and 
taking  up  its  pipe  lines,  was  not  in  the  case 
and  was  not  considered.  A  reference  to 
the  twin  case  of  Zanesville  v.  Zanesville 
Gaslight  Co.  47  Ohio  St.  1,  10,  23  N.  E.  55, 
58,  will  disclose  the  fact  that,  by  the  ordi- 
nance under  which  the  Zanesville  Gaslight 
Company  obtained  the  privilege  to  lay  its 
pipes  in  the  streets  and  alleys  of  Zanesville, 
it  was  exprfcssly  provided  that  "the  Zanes- 
ville Gaslight  Company  shall,  during  sucli 
time  as  they  enjoy  the  privileges  granted  by 
this  ordinance,  supply  the  town  council  with 
such  quantities  of  gas  as  may  be  by  them 
required  for  public  lamps,  at  a  price  not  ex- 
ceeding," etc.  Therefore,  when  it  was  held 
in  Zanesville  Gaslight  Co.  v.  Zanesville,  su- 
pra, that  the  price  of  gas  might  be  con- 
trolled by  §  2478,  Rev.  Stat.  1880,  it  fol- 
lowed, as  held  in  Zanesville  v.  Zanesville 
Gaslight  Co.  supra,  that,  if  the  gas  company 
refused  to  obey  the  second  ordinance  regu- 
lating the  price,  it  might  be  compelled  by 
mandatory  injunction  to  do  so,  "so  long  as 
it  continues  to  exercise  and  enjoy  its  fran- 
chises, as  a  gis  company,"  which  franchises 
were  to  be  a  gas  company  in  Zanesville 
only.  If  the  East  Ohio  Gas  Company 
were  insisting  upon  a  right  to  furnish  gas 
to  some  of  its  patrons  in  Akron  and  at  the 
same  time  refusing  to  do  the  sami*  service 
to  others,  it  is  not  doubted  that  the  doc- 
trine of  the  Zanesville  Case  would  receive 
great  consideration,  notwithstanding  that 
the  original  Akron  ordinance  does  not  con- 
tain tne  controlling  provision  which  is  found 
in  the  Zanesville  ordinance.  But  that  is 
not  this  case. 

The  defendant  in  error  seems  to  be  in- 
sistent that,  inasmuch  as  the  plaintiff  in 
error  is  a  corporation  serving  the  public,  it, 
in  some  way,  becomes  absolutely  subject 
to  control  by  the  public,  which  it  serves. 
The  answer  to  this  claim  is  very  well  ex- 
pressed by  the  Supreme  Court  of  the  United 
States,  spe  iking  through  Chief  Justice 
Waite,  in  Munn  v.  Illinois,  04  U.  S.   113, 


1900. 


EAST  OHIO  GAS  CO.  v.  AKRON. 


90 


126,  24  L.  cd.  77,  84:  "Property  does  be- 
come clothed  with  a  public  interest  when 
used  in  a  manner  to  make  it  of  public  con- 
sequence, and  affect  the  community  at 
large.  When,  therefore,  one  devotes  his 
property  to  a  use  in  which  the  public  has 
an  interest,  he,  in  effect,  grants  to  the 
public  an  interest  in  that  use,  and  must 
submit  to  be  controlled  by  the  public  for  the 
common  good,  to  the  extent  of  the  interest 
he  has  thus  created.  He  may  withdraw  his 
grant  by  discontinuing  the  use;  but,  so  long 
as  he  maintains  the  use,  he  must  submit  to 
the  control." 

Defendant  in  error  also  claims  that  the 
statement  made  in  the  amended  answer  of 
the  East  Ohio  Gas  Company,  that  it  in- 
tended to  relinquish  and  surrender  its  priv- 
ileges and  franchises,  granted  to  it  by  the 
ordinance  of  September  26,  1898,  and  wholly 
to  retire  from  said  city,  is  a  mere  threat 
which  is  intended  to  intimidate  the  city  of 
Akron  and  its  inhabitants,  and,  if  carried 
out,  would  be  an  unlawful  discrimination. 
It  does  not  appear  in  the  record  that  the 
gas  company  is  not  making  that  declaration 
in  good  faith;  and,  when  it  does  so  appear, 
it  will  then  be  the  proper  time  to  consider 
it.  The  entire  abandonment  of  its  franchise 
in  Akron,  and  seeking  its  fortunes  elsewhere 
within  the  charter  limits,  do  not  constitute 
unlawful  discrimination  as  generally  under- 
stood. 

It  is  not  deemed  necessary  to  review  and 
distinguish  the  numerous  authorities  cited 
for  the  defendant  in  error.  We  heartily  a.s- 
sent  to  very  many  of  them,  but  they  do  not 
seem  to  us  to  be  applicable  to  the  precise  is- 
sue which  we  here  have  under  consideration. 

Judgment  reversed,  and  judgment  for 
plaintiff  in  error. 

Creiiv,  Ch.  J.,  and  Sanuners  and  Price, 
JJ.,  concur. 
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(81  Ohio  St.  348,  90  N.  E.  1000.) 

Xote  —  surety  <—  signing    on    face  —  lia- 
bility. 

1.  One  who  signs  a  promissory  note  on 
the  face  thereof,  and  who  in  that  way  be- 
comes a  surety  for  the  principal  maker,  is, 
by  force  of  §  3178a,  Revised  Statutes,  pri- 
marily liable  for  the  payment  of  such  note. 

Headnotes  by  the  CouBT. 
26  LJS.A.(N.8.) 


Same  <—  discharge  ~  statutory  grounds. 

2.  Section  3175j,  Revised  Statutes,  re- 
lating to  the  discharge  of  negotiable  in- 
struments, provides  in  what  manner  and  for 
what  causes  such  instruments  may  be  dis- 
charged, and,  by  force  of  the  rule,  Expresaio 
uniua  est  exclusio  alterius,  sureties  upon 
such  instruments  who  are  primarily  liable 
thereon  cannot  be  otherwise  relieved  from 
responsibility  for  their  payment. 

Same  ~  agreement  varying  terms. 

3.  The  rule  of  the  common  law  that  any 
agreement  between  the  holder  of  a  promis- 
sory note  and  the  principal,  which  varies 
essentially  the  terms  of  the  contract  by 
which  a  surety  is  bound,  without  the  con- 
sent of  such  surety,  will  work  his  release 
from  liability,  is  no  longer  in  force  as  to 
one  who  has  signed  on  the  face  of  the  in- 
strument; such  rule  having  been  in  effect 
abrogated  by  §  3175j,  Revised  Statutes. 

Same  — >/ilteratlon  —  extension  of  time. 

4.  Sections  3175o  and  3175p,  Revised 
Statutes,  relating  to  the  alteration  of  in- 
struments, a|)py  to  the  physical  alteration 
of  the  instrument  itself,  but  do  not  apply 
to  a  contract  between  the  holder  and  the 
principal  maker  for  an  extension  of  time  of 
payment  of  the  instrument. 

(January  28,  1910.) 

ERROR  to  the  Circuit  Court  for  Frank- 
lin County  to  review  a  judgment  affirm- 
ing a  judgment  of  the  Court  of  Common 
Pleas  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  promissory  note.    Affirmed. 

Statement  by  Spear,  J. : 

At  the  April  term,  1907,  of  the  court  of 
common  pleas  of  Franklin,  a  judgment  was 
entered  as  by  confession  upon  a  cognovit 
note,  on  the  face  of  which  appeared  the 
names  of  the  Ohio  Dredging  Company,  a 
corporation,  and  others,  with  the  plaintiff  in 
error,  C.  E.  Richards,  against  said  parties, 
and  in  favor  of  the  Market  Exchange  Bank 
Company,  defendant  in  error  here,  for 
$5,017,  and  costs.    Later  in  the  term  Rich- 

Note,  —  Effect,  tinder  negotiahle  in* 
struments  law,  of  extension  of  time 
to  principal,  to  release  one  who,  on 
the  face  of  the  instrument,  is  pri- 
marily  liable,  hut  who  is  in  fact 
surety. 

This  subject  is  covered  in  a  note  append- 
ed to  Vanderford  v.  Farmers'  &  M.  Nat. 
Bank,  10  L.R.A.(N.S.)  129.  But  two  later 
cases  other  than  Riciiabds  v.  Market 
ExcH.  Bank  Co.  have  been  found.  These 
cases  are  in  harmony  with  that  case,  and 
also  in  harmony  with  cases  considered  in 
said  note.  One  of  them,  Bradley  Engineer- 
ing &  Mfg.  Co.  V.  Heyburn  (Wash.)  106  Pac. 
170,  cites  with  approval  the  note  appended 
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ardSy  here  plaintifT  in  error,  made  applica- 
tion to  the  court  to  buspeiid  the  judgment, 
and  for  leave  to  file  answer.  The  answer 
tendered  set  up  as  defense  that  he,  the  de- 
fendant, was  surety  only  on  the  note,  the 
Ohio  Dredging  Company  being  the  princi- 
pal, all  of  which  was  known  to  plaintilF,  and 
that  the  plaintifT  had,  without  the  knowl- 
edge or  consent  of  answering  defendant,  for 
a  valuable  consideration,  extended  the  time 
of  payment  of  the  note.  But  the  court  on 
consideration  refused  to  suspend  the  judg- 
ment, and  refused  to  allow  defendant  to 
file  said  proposed  answer,  upon  the  ground, 
and  for  the  reason  only,  that  it  did  not 
and  does  not  state  a  defense.  A  motion  for 
new  trial  was  then  interposed,  which  was 
also  overruled.  On  error  to  the  circuit  court, 
the  judgment  was  afiirnied.  Richards  seeks 
a  reversal  of  both  judgments. 

Messrs.  Sater  &  Seymour  and  Charles 
C.  Pavey,  for  plaintifT  in  erroy: 

The  previous  statutes  defining  the  rights 
of  sureties  do  not  so  confiict  with  the  provi- 
sions of  the  negotiable  instruments  act  as 
to  be  necessarily  repealed  by  implication. 

Sutherland,  Stat.  Constr.  §§  137,  138,  147, 
152;  Wood  v.  United  States,  16  Pet.  342,  10 
L.  cd.  987;  Galena  v.  Amy  (Galena  v.  Unit- 
ed States)  6  Wall.  705,  18  L.  ed.  5«0;  Ar- 
thur v.  Homer,  96  U.  S.  137,  24  L.  ed.  811; 
Clay  County  v.  Society  for  Savings,  104  U. 
S.  679,  26  L.  ed.  856;  Ex  parte  Crow  Dog 
(Ex  parte  Kang-Gi-Shun-Ca)  109  U.  S.  556, 
27  L.  ed.  1030,  3  Sup.  Ct.  Rep.  396;  Coats 
v.  Hill,  41  Ark.  149;  Connors  v.  Carp  River 
Iron  Co.  64  Mich.  168,  19  N.  W.  938;  Peo- 
ple ex  rel.  Canajoharie  Nat.  Bank  v.  Mont- 
gomery County,  67  N.  Y.  109,  23  Am.  Rep. 
94;  Cass  v.  Dillon,  2  Ohio  St.  007;  Brown 
V.  Van  Wert,  4  Ohio  C.  C.  407 ;  State  ex  rel. 
Fosdick  V.  Perrysburg,  14  Ohio  St.  473; 
State  V.  Newton,  26  Ohio  St.  200. 

The  negotiable  instruments  act  was  not  a 
general  revision  of  the  statutes  of  Oiiio  on 


negotiable  instruments,  and  all  other  stat- 
utes and  positive  law  in  Ohio  on  the  sub- 
ject have  not  been  abrogated. 

Sutherland,  Stat.  Constr.  §§  164-158. 

The  alteration  of  a  written  agreement  by 
the  holder  and  principal  debtor,  without  the 
knowledge  and  consent  of  the  surety,  works 
a  release  of  the  surety. 

Brandt,  Suretyship,  §  378;  Stuts  v.  Stray- 
er,  60  Ohio  St.  384,  71  Am.  St.  Rep,  723, 
54  N.  E.  308;  Koppitz-Melchers  Brewing 
Co.  v.  Schultz,  68  Ohio  St.  415,  67  N.  E. 
719;  People's  Ins.  Co.  v.  McDonnell,  41  Ohio 
St.  650;  Ide  v.  Churchill,  14  Ohio  St.  372. 

Mr.  Charles  J.  Pretzman,  for  defendant 
in  error: 

Where  several  parties  sign  a  joint  and 
several  promissory  note,  one  signing  it  to 
accommodate  another,  and  the  holder  of  the 
note,  with  knowledge  of  this  fact,  extends 
the  time  of  payment  at  maturity  for  a  val- 
uable consideration,  and  without  the  consent 
of  the  accommodation  signer,  the  latter  is 
not  discharged  from  liability  on  the  note. 

Vanderford  v.  Farmers'  &  M.  Nat.  Bank» 
105  Md.  164,  10  L.R.A.(N.S.)  129,  66  Atl. 
47;  Cellers  v.  Meachem  (Cellers  v.  Lyons) 
49  Or.  186,  10  L.R.A.(N.S.)  133,  89  Pac. 
426,  13  A.  &  E.  Ann.  Cas.  997;  Rouse  v. 
Wooten,  140  N.  C.  667,  111  Am.  St.  Rep. 
875,  53  S.  E.  430,  6  A.  &  E.  Ann.  Cas.  280; 
Eaton  &  G.  Com.  Paper,  §  123. 

The  negotiable  instruments  act  was  a  gen- 
eral revision  of  the  statutes  of  Ohio  on  ne- 
gotiable instruments,- and  hence  an  abroga- 
tion and  repeal  of  all  other  statutes  and 
positive  law  in  Ohio  upon  the  subject. 

Lorain  PI.  Road  Co.  v.  Cotton,  12  Ohio 
St.  272;  Shelby  County  v.  Frego,  26  Ohio 
St.  491 ;  Moore  v.  Vance,  1  Ohio,  10;  26  Am. 
&  Eng.  Enc.  Law,  p.  733;  State  v.  \V\vandot 
County,  10  Ohio  C.  C.  218;  Andrews  v.  Peo- 
ple, 75  111.  605;  Broaddus  v.  Broaddus,  10 
Bush,  299;  Rockfield  v.  First  Nat.  Bank,  77 
Ohio  St.  311,  14  L.R.A.(N.S.)  842,  83  N.  E. 
392;  Eaton  &  G.  Com.  Paper,  §  123. 


to  the  Vanderford  Case,  and  also  that  case. 
as  sustaining  tlie  position  taken  by  the 
court,  that  the  negotiable  instruments  act 
in  eftcct  makes  one  who  signs  a  note  as 
maker  primarily  liable  thereon,  and  pre- 
cludes him  from  making  defenses  open  to 
a  suretv,  but  not  available  to  the  maker  of 
a  negotiable  instrument. 

Wolstenholme  v.  Smith,  34  Utah,  300,  97 
Pac.  329,  cited  in  Ricuards  v.  Market 
Excii.  Bank  Co.,  also  sustained  this  doc- 
trine, and  applied  it  to  an  accommodation 
maker.  In  referring  to  the  criticism  of 
this  doctrine,  that  the  relation  and  lia- 
bility of  a  surety  was  thereby  changed,  and 
that  the  doctrine  was  inconsistent  with  an- 
other section  of  the  act  relating  to  the  re- 
lease of  sureties,  the  court  pointed  out  that 
by  this  act  a  person  signing  as  maker  was, 
bv  operation  of  law,  primarily  liable,  and 
26  L.R.A.(N.S.) 


that  the  law  that  a  person  signing  a  negotia- 
ble instrument  was  not  bound  by  his  ap- 
parent obligation,  but  by  his  obligation  in 
fact,  was  not  thereby  changed,  and  added: 
"Under  the  new  law  the  appellant's  ap- 
parent engagement  as  a  maker  and  princi- 
pal debtor  is  his  real  and  actual  engage- 
ment. He  signed  the  note  as  a  maker.  By 
the  terms  of  the  instrument,  he  is  absolute- 
ly required  to  pay  it.  The  statute  in  such 
case  makes  him  an  actual  principal,  and 
renders  him  primarily  liable,  though  in  fact 
he  received,  with  the  knowledge  of  the 
holder,  no  part  of  the  consideration,  and 
only  signed  the  note  for  the  purpose  of 
lending  his  name  to  another.  Having  signed 
tlio  note  as  an  apparent  maker  and  princi- 
pal debtor,  he  cannot  thereafter  be  heard 
to  assort  tlie  contrarv,  so  as  to  affect  his 
liability  on  the  instrument." 
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Spear,   J.,   delivered  the   opinion  of   the 
court: 

If  the  answer  tendered  stated  a  defense, 
the  motion  to  file  it  should  have  been  sus- 
tained, and  to  refuse  it  was  error.  If,  on 
the  otiier  hand,  the  pleading  failed  to  state 
a  defense,  it  was  not  only  within  the  power 
of  the  trial  court  to  refuse  to  permit  it  to 
be  filed,  but  it  was  its  duty  to  so  refuse,  and 
the  judgment  should  be  affirmed.  The  ulti- 
mate question,  therefore,  is:  Where  parties 
execute  a  joint  and  several  promissory  note, 
all  signing  on  the  face  thereof,  one  being  in 
fact  a  surety,  and  the  holder  of  the  note, 
with  knowledge  of  this  fact,  at  the  maturity 
of  the  note,  extends  the  time  of  payment  for 
a  valuable  consideration,  and  without  the 
consent  of  the  surety,  is  the  latter  dis- 
charged from  liability  on  the  note?  It  is 
conceded  that  upon  equitable  principles  in- 
corporated as  part  of  the  common  law,  and 
sustained  by  numerous  authoritative  deci 
sions  of  the  eourts  of  this  state,  the  answer 
would  necessarily  be  in  the  affirmative,  un- 
less the  act  of  April  17,  1902,  entitled,  "An 
Act  to  Establish  a  Law  Uniform  with  the 
Laws  of  Other  States  on  Negotiable  Instru- 
ments." (Rev.  Stat.  §§  3171-3178g)  re- 
quires a  different  answer.  That  act  estab- 
lishes the  status  of  parties  to  negotiable  in- 
struments. As  to  accommodation  parties, 
the  provision  (§  3172a)  is:  "(Liability  of 
accommodation  party.)  An  accommodation 
party  is  one  who  has  signed  the  instrument 
as  maker,  drawer,  acceptor,  or  indorser, 
without  receiving  value  therefor,  and  for 
the  purpose  of  lending  his  name  to  some 
other  person.  Such  a  person  is  liable  on  the 
instrument  to  a  holder  for  value,  notwith- 
standing such  holder,  at  the  time  of  taking 
the  instrument,  knew  him  to  be  only  an  ac- 
commodation party."  As  to  those  primarily 
liable,  it  provide^  that  "the  person  'pri- 
marily* liable  on  an  instrument  is  the  per- 
son who,  by  the  terms  of  the  instrument,  is 
absolutely  required  to  pay  the  same.  All 
otiier  parties  are  'secondarily'  liable."  Sec- 
tion 3178a.  We  suppose  the  law  to  be  too 
well  Fettled  to  require  citation  of  authori- 
tv*"»  in  its  support,  that  a  surety  is  an  orig- 
inal maker,  and  becomes  primarily  liable  to 
any  party  lawfully  holding  the  paper,  his 
liability  to  pay  being  absolute,  and  in  no 
sense  dependent  upon  demand  at  maturity. 
To  obtain  some  trust,  confidence,  or  credit 
for  another,  the  surety  engages  to  be  an- 
swerable for  him.  A  surety  upon  a  note 
undertakes  to  pay  if  the  principal  debtor 
does  not.  He  is  absolutely  liable  as  soon  as 
default  is  made.  Having  undertaken  to  be 
bound  for  the  debt  of  another,  he  becomes 
bound  as  the  principal  is  bound,  and  is  pri- 
marily liable.  For  further  comment  respect- 
ing the  primary  liability  of  a  surety,  sec 
26  L.RJL.(N.S.) 
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Rouse  v.  Wooten,  140  N.  C.  557,  111  Am.  St. 
Hep.  875,  53  S.  E.  430,  0  A.  &  E.  Ann.  Cas. 
280.  So  that  Richards  being,  according  to 
the  averments  of  his  answer,  a  surety,  he 
became  liable  upon  the  note  primarily  at 
its  inception.  It  is  to  be  understood  that 
here,  and  elsewhere  in  the  opinion,  we  are 
dealing  with  the  liability  of  an  accommoda- 
tion maker,  who  has  signed  on  the  face  of 
the  note.  By  the  act  under  review,  the  dis- 
charge of  negotiable  instruments  as  to  per- 
sons primarily'  liable  is  provided  in  §  3175j 
as  follows: 

Discharge  of  Negotiable  Instruments. 
Sec.  3175J.  [Instrument;  how  dis- 
charged.] A  negotiable  instrument  is  dis- 
charged: (1)  ]>y  payment  in  due  course  by 
or  on  behalf  of  the  principal  debtor;  (2) 
by  payment  in  due  course  by  the  party  ac- 
commodated., where  the  instrument  is  made 
or  accepted  for  accommodation;  (3)  by  the 
intentional  cancelation  thereof  by  the  hold- 
er; (4)  by  any  other  act  which  will  dis- 
charge a  simple  contract  for  the  payment 
of  money;  (5)  when  the  principal  debtor 
becomes  the  holder  of  the  instrument  at  or 
after  maturity  in  his  own  right." 

The  section  following  makes  provision  for 
discharge  with  respect  to  persons  secondarir 
ly  liable,  viz.: 

"Sec.  3175k.  [When  person  secondarily 
liable  on,  discharged.]  A  person  secondarily 
liable  on  the  instrument  is  discharged:  (1) 
By  any  act  which  discharges  the  instru- 
ment; (2)  by  the  intentional  cancelation  of 
his  signature  by  the  holder;  (3)  by  the  dis- 
charge of  a  prior  party;  (4)  by  a  valid 
tender  of  payment  made  by  a  prior  party; 
(o)  by  a  release  of  the  principal  debtor, 
unless  the  holder's  right  of  recourse  against 
the  party  secondarily  liable  is  expressly  re- 
served; (6)  by  any  agreement  binding  upon 
the  holder  to  extejid  the  time  of  payment, 
or  to  postpone  the  holder's  right  to  enforce 
the  instrument,  unless  made  with  the  as- 
sent of  the  person  secondarily  liable,  or  un- 
less the  right  of  recourse  against  such  party 
is  expressly  reserved." 

The  entire  field  of  discharge  appears  to 
be  here  covered,  and,  unless  some  controll- 
ing reason  can  be  adduced  showing  that  this 
statute  does  not  apply,  its  application  to 
and  control  of  the  case  at  bar  would  seem 
to  follow.  It  ia,  however,  insisted  by  coun- 
sel for  plaintiff  in  error  that,  since  there  is 
in  the  later  act  no  express  repeal  of  earlier 
legislation  bearing  on  the  rights  and  liabili- 
ties of  sureties  on  negotiable  instruments, 
and  since  repeals  by  implication  are  not  fa- 
vored, we  must  conclude  that  the  former 
legislation  is  still  in  force,  and  inasmuch  as 
there  is  apparent  conflict  between  the  nego- 
tiable instruments  act  as  construed  by  the 
courts  below,  and  the  earlier  legislation,  it 
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must  be  presumed  that  the  construction 
thus  given  the  act  is  not  the  correct  con- 
struction; and  that  the  purpose  ascribed  by 
those  courts  to  the  general  assembly  in  pass- 
ing the  act  was  not  its  real  purpose.  Tlie 
sections  of  the  Revised  Statutes  to  which 
special  attention  is  called  by  counsel  arc 
numbers  6419,  6832,  and  5836,  though  gen- 
eral reference  is  made  to  other  sections  of 
the  same  chapter.  Without  taking  space 
to  give  the  above-mentioned  sections  in  de- 
tail, their  substance  may  be  stated  thus: 
Section  5419  provides  how  judgment  against 
principal  and  surety  may  be  entered,  and 
for  execution  in  such  cases;  §  5832  provides 
that  sureties  on  bank  paper  who  were  known 
to  be  such  at  the  time  the  contract  was 
made  may  prove  that  fact,  notwithstanding 
it  may  contradict  the  face  of  the  instru- 
ment; and  §  5836  that  a  surety  in  a  judg- 
ment who  has  paid  it  may  be  subrogated  to 
the  rights  of  the  judgment  creditor,  and 
may  revive  the  judgment  if  it  has  become 
dormant. 

We  fail  to  perceive  any  necessary  conflict 
between  these  sections  and  the  negotiable 
instruments  act  in  the  particulars  here  in- 
volved, and  in  this  respect  we  are  in  accord 
with  the  claims  of  counsel;  but  does  it  fol- 
low that  the  conclusion  of  counsel  is  cor- 
rect? It  is  not  contended  that  either  of 
these  sections,  or  any  part  of  chapter  12, 
title  1,  division  7,  provides  for  the  dis- 
charge of  a  surety,  where  a  valid  agreement 
for  extension  of  time  of  payment  has  been 
made  as  between  the  holder  and  the  prin- 
cipal debtor;  that  rule  resting  entirely  upon 
the  principles  of  the  common  law.  Recur- 
ring again  to  the  above  cited  sections,  it  will 
be  noted  that  §§  5419  and  5836  are  mainly 
for  the  protection  and  advantage  of  the  sure- 
ty as  between  him  and  the  principal  debtor, 
and  affect  the  rights  or  liabilities  of  the 
surety  as  between  him  and  the  holder  only 
incidentally.  Section  5419  provides  for  a 
situation  which  may  arise  when  judgment 
is  taken  as  to  the  form  thereof,  and  there- 
after as  to  its  enforcement,  and  §  5836  con- 
fers rights  upon  a  surety  after  judgment; 
neither  section  providing  for  a  situation 
arising,  save  as  above  indicated,  before  judg- 
ment, neither  giving  any  discharge  from  lia- 
bility on  the  instrument,  and  preventing 
judgment.  The  present  act  (§  3175j),  as  we 
have  already  found,  provides  only  for  the 
discharge  of  a  party  by  a  discharge  of  the 
instrument  itself.  Section  5832  is  an  an- 
cient statute  intended  for  the  protection  of 
sureties  in  contracts  for  the  payment  of 
money  to  banks  and  bankers,  but  only  to 
the  extent  of  having  such  relation  defined 
and  established,  and  securing  to  such  par- 
ties the  privilege  of  sureties,  notwithstand- 
ing any  contrary  expression  in  the  contract 
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itself;  that  is,  the  terms  of  the  written  in- 
strument can,  by  virtue  of  this  section,  be 
contradicted  by  oral  proof,  and  such  parties 
are  given  "all  the  privileges  of  sureties," 
but  there  is  no  attempt  to  define  what  those 
privileges  are.  In  neither  of  these  sections 
is  there  any  attempt  to  discharge  the  surety 
from  the  debt  itself.  So,  we  find  that  each 
section  subserves  its  own  separate  and  dis- 
tinct purpose,  and  neither  appears  to  us  to 
be  in  any  manner  or  to  any  extent  incon- 
sistent with  later  legislation. 

We  come  now  to  §  5833,  which  presents  a 
different  question.  It  provides  that  a  per- 
son bound  as  surety  in  a  written  instrument 
for  the  payment  of  money  may,  if  a  cause  of 
action  accrue  thereon,  by  written  demand, 
require  the  creditor  to  commence  an  action 
forthwith  against  the  principal  debtor,  and 
proceed  diligently  to  collection,  and  failure 
to  comply  by  the  creditor  shall  work  a  for- 
feiture of  his  right  to  recover  of  the  surety. 
Here  is  a  provision  for  discharge  as  to  the 
instrument  itself,  and  the  question  is:  To 
whom,  taken  in  connection  with  all  the  pro- 
visions of  the  negotiable  instruments  act 
bearing  on  the  question  of  discharge,  does 
it  apply?  Whether  or  not  it  might  apply 
to  those  who  are  by  §  3178a  made  second- 
arily liable,  we  need  not  stop  to  inquire, 
for  we  have  not  that  situation;  but  it  ap- 
pears irreconcilable  with  §  3175j,  if  at- 
tempted to  be  applied  to  parties  whose 
names  appear  on  the  face  of  the  instrument. 
We  are  of  opinion  that,  at  all  events,  it 
should  not  be  held  applicable  to  those  who, 
by  the  terms  of  the  negotiable  instruments 
act,  are  primarily  liable.  And  the  same  con- 
clusion applies  to  §  5834  following. 

However,  if  these  sections  or  any  of  them 
are  so  inconsistent  with  the  negotiable  in- 
struments act  as  that  they  cannot  stand 
with  it,  then  we  are  satisfied  that  the  older 
enactments  must  give  way.  There  is  r-'uch 
to  be  said  in  support  of  the  claim  that  the 
general  assembly  intended. the  later  act  to 
form  a  complete  system  of  laws  on  the  sub- 
ject of  negotiable  instruments.  The  title 
of  the  act,  the  main  heading  "Negotiable 
Instruments,"  and  the  divisions  and  subdi- 
visions, lend  color  to  this  conclusion,  and 
the  subhead,  subd.  1,  c.  2,  "Negotiable  In- 
struments in  General,"  would  seem  espe- 
cially to  imply  it.  Tlie  title  of  the  act  is  a 
fair  guide  to  its  general  purpose.  That  its 
main  object  was  to  reconcile,  as  far  as  might 
bo,  the  hitherto  irreconcilable  conflict  be- 
tween statutes  and  judicial  utterances  in 
the  several  states,  as  held  in  Rockfield  y. 
First  Nat.  Bank,  77  Ohio  St.  311,  14  L.R.A. 
(N.S.)  842,  83  N.  E.  392,  is  entirely  appar- 
ent. Commenting  upon  the  effect  of  the 
English  bills  of  exchange  act.  Lord  Her- 
schell,  in  Bank  of  England  v.  Vagliano  Bros. 
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[1891]  A.  C.  107,  3  Eng.  Rul.  Gas.  695,  liav- 
ini;  stated  tliat  "the  statute  was  intended 
to  be  a  Code  of  law  relating  to  negotiable 
instruments,"  further  observes:  "I  think 
the  proper  course  is,  in  the  first  instance,  to 
examine  the  language  of  the  statute,  and  to 
ask  what  is  its  natural  meaning,  uninflu- 
enced  by  any  considerations  derived  from  the 
previous  state  of  the  law,  and  not  to  start 
with  inquiring  how  the  law  previously  stood, 
and  then  assuming  that  it  was  .probably 
intended  to  leave  it  unaltered,  to  see  if  the 
words  of  the  enactment  will  bear  an  in- 
terpretation in  conformity  with  this  view. 
If  a  statute  intended  to  embody  in  a  Code 
a  particular  branch  of  the  law  is  to  be 
treated  in  this  fashion,  it  appears  to  me 
that  its  utility  will  be  almost  entirely  de- 
stroyed, and  the  very  object  for  which  it 
was  enacted  will  be  frustrated.  The  pur- 
pose of  such  a  statute  surely  was  that,  on 
any  point  specifically  dealt  with  by  it,  the 
law  should  be  ascertained  by  interpreting 
the  language  used,  instead  of,  as  before,  by 
roaming  over  a  vast  number  of  authorities 
in  order  to  discover  what  the  law  was,  ex- 
tracting it  by  minute  critical  examination 
of  the  prior  decisions,  dependent  upon  a 
knowledge  of  the  exact  effect  even  of  an  ob- 
.solete  proceeding  such  as  a  demurrer  to  evi- 
dence. .  .  .  The  bills  of  exchange  act 
was  certainly  not  intended  to  be  merely  a 
Code  of  the  existing  law.  It  is  not  open  to 
question  that  it  was  intended  to  alter,  and 
did  alter,  it  in  certain  respects.  And  I  do 
not  think  that  it  is  to  be  presumed  that  any 
particular  provision  was  intended  to  be  a 
statement  of  the  existing  law  rather  than  a 
substituted  enactment."  The  purpose,  as 
held  in  Wirt  v.  Stubblefield,  17  App.  D.  C. 
283,  in  construing  the  Federal  statute,  was 
to  establish  a  uniform  system  of  law  wher- 
ever negotiable  instruments  shall  circulate 
and  are  negotiated,  and  to  embody  in  a 
codified  form,  so  far  as  practicable,  all  the 
law  upon  the  subject,  and  thus  avoid  con- 
flict of  decision,  and  free  the  law  of  nego- 
tiable instruments  from  local  infirmities 
that  would  otherwise  inhere  in  it,  to  the 
prejudice  of  innocent  holders  as  against  all 
the  parties  to  the  instrument  professedly 
h^mnd  thereby.  This  purpose  cannot  be  ef- 
fectuated unless  the  courts,  in  their  deci- 
sions giving  construction  to  the  act,  accord 
its  terms  controlling  effect,  where  they  are 
inconsistent  with  previous  legislation  and 
judicial  interpretation  of  the  common  law. 
A  contrary  course  would  defeat  the  main 
object  of  the  legislation,  and  perpetuate  the 
ills  which  that  legislation  was  intended  to 
cure.  But  the  necessities  of  the  case  at  bar 
do  not  require  a  determination  of  the  ques- 
tion whether  or  not  the  entire  law  of  nego- 
tiable instruments  is  to  be  found  in  this' 
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act,  and  we  do  not  undertake  to  determine 
that  question.  One  result,  however,  seems 
entirely  clear.  That  is,  with  respect  to  the 
specific  provisions  of  the  act  bearing  upon 
the  issues  of  the  case  at  bar,  the  manifest 
intent  of  the  general  assembly  was  to  revise 
the  general  subject  of  the  law  of  negotiable 
instruments,  and,  where  specific  provisions 
are  made  in  the  act  with  respect  to  a  spe- 
cial subject-matter,  such  provisions  must 
prevail.  So,  where  it  is  declared,  as  it  is 
here  declared,  that  a  party  to  such  an  in- 
strument who  is  absolutely  required  to  pay 
the  same  is  primarily  liable,  and  can  be 
discharged  from  liability  in  certain  speci- 
fied ways  and  for  certain  specified  causes, 
the  reasonable  conclusion  is  that  the  pur- 
pose was  to  enact  that  such  party  cannot  be 
so  discharged  in  any  olPher  way,  or  for  any 
other  causes.  True,  §  3175j  does  not  in 
terms  specify  the  discharge  of  parties,  and 
it  is  easily  perceived  that  there  is  a  dis- 
tinction between  the  release  of  a  party  and 
the  discharge  of  the  instrument  itself,  but 
the  greater  includes  the  less.  A  release  of 
a  party  may  be  had  without  destroying  the 
entire  instrument,  but,  of  course,  the  in- 
strument cannot  be  discharged  without,  at 
the  same  time  aind  by  the  same  cause,  effect- 
ing a  release  of  the  parties.  The  act  does 
not  purport  to  embody  all  the  law  relating 
to  sureties;  indeed,  the  word  "surety"  does 
not  appear  in  the  text  of  the  act  at  all,  but 
such  parties  whose  names  appear  on  the 
face  of  the  instrument  are  sufficiently  de- 
scribed by  the  classification  of  those  "pri- 
"inarily  liable."  The  act  further  prescribes 
that  an  accommodation  party  may  be  a 
maker  without  himself  receiving  value,  that 
he  engages  that  he  will  pay  the  instrument 
according  to  its  tenor,  and  may  be  held  lia- 
ble to  the  holder  though  that  party  knew 
him  to  be  only  an  accommodation  maker, 
thus  classing  him  as  one  primarily  liable; 
and,  in  a  subsequent  section,  the  act  fur- 
ther purports  to  embody  all  the  law  as  to 
release  of  parties  "primarily  liable"  on  ne- 
gotiable instruments,  by  providing  for  the 
discharge  of  the  instrument  itself.  It  de- 
Tines  how  such  parties  may  be  released  in 
five  designated  ways,  none  of  them  embrac- 
ing the  extension  of  time  for  payment  by 
the  holder,  and  then  follow,  in  the  succeed- 
ing section,  the  grounds  upon  which  parties 
secondarily  liable*  may  be  discharged,  and 
as  to  them  such  discharge  will  follow  any 
valid  agreement  of  the  holder  to  extend  pay- 
ment, etc.,  without  the  consent  of  the  per- 
son so  secondarily  liable.  The  subject  of 
discharge  on  tlie  ground  of  a  contract  of  ex* 
tension  of  payment  by  the  holder  being  thui 
present  in  the  legislative  mind,  the  natural 
inference  would  be  that,  while  declaring  a 
purpose  on  that  subject,  the  entire  purpose 
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would  be  expressed.  Nor  does  the  provision 
of  the  fourth  paragraph  of  §  3175j,  to  the 
effect  that  the  instrument  may  be  discharged 
"by  any  other  act  which  will  discharge  a 
simple  contract  for  the  payment  of  money," 
afTect  the  present  issue.  As  before  stated, 
if  the  instrument  itself  is  discharged,  all  par- 
ties are  discharged.  If  it  had  been  intended 
that  a  binding  agreement  to  extend  the  time 
of  payment  should  discharge  a  party,  whether 
primarily  or  secondarily  liable,  and  is  in- 
cluded in  the  fourth  paragraph  quoted 
above,  there  could  be  no  conceivable  reason 
for  the  provision  in  the  next  section  mak- 
ing it  a  ground  of  discharge  of  one  second- 
arily liable.  As  result  from  all  these  con- 
siderations, we  are  unable  to  see  how,  tak- 
ing the  two  sections  together,  there  can  be 
doubt  that  it  was  the  *  purpose  to  enact 
that,  as  to  those  primarily  liable  on  the 
contract,  no  release  from  liability  will  fol- 
low an  extension  of  time  of  payment.  Ex- 
presaio  unius  est  ewcluaio  alterius. 

That  the  construction  and  legal  elTcct  here 
given  to  the  negotiable  instruments  act  is 
the  proper  construction  is  held  in  Vander- 
ford  V.  Farmers'  &  M.  Nat.  Bank,  105  Md.  104, 
10  L.R.A.(N.S.)  129,  C6  Atl.  47,  from  which 
we  quote:  "Since  Code  [Pub.  Gen.  Laws 
1904],  art.  13,  §  138  (the  negotiable  instru- 
ment law),  provides  that  a  person  primarily 
liable  upon  a  negotiable  instrument  may  be 
discharged  in  five  designated  ways,  it  fol- 
lows that  he  cannot  be  discharged  by  any 
other  mode."  A  like  holding  is  made  in 
Cellers  v.  Meachem  (Cellcrs  v.  Lyons)  49 
Or.  186,  10  L.U.A.(N.S.)  133,  89  Pac.  426, 
13  A.  &  E.  Ann.  Cas.  997,  as  follows:  "Un- 
der the  negotiable  instruments  law,  .  .  . 
defining  an  accommodation  maker,  and  mak- 
ing him  liable  on  the  instrument  to  a  holder 
for  value,  and  providing  that  a  negotiable 
instrument  is  discharged  by  payment,  etc., 
an  accommodation  maker  of  a  note  is  not 
relieved  from  liability  by  an  extension  of 
time  of  payment  without  his  consent."  A 
clearly  stated  r6sum6  of  the  ground  of  the 
decision  is  given  in  the  opinion  by  King, 
Ch.,  from  which  we  quote:  "What  is  ex- 
pressed in  an  act  is  deemed  exclusive,  wheil 
it  is  creative,  or  in  derogation  of  some  ex- 
isting law  or  of  some  of  the  provisions  of 
a  particular  act.  2  Sutherland,  Stat. 
Constr.  Lewis's  2d  ed.  §  491.  It  is  indi- 
cated in  the  title  of  the  act  under  considera- 
tion that  its  purpose  is  'to  establish  a  law 
uniform  with  tlie  laws  of  other  states  on 
that  subject.'  Inasmuch  as  the  enactments 
relating  to  negotiable  instruments  difl'ered 
in  the  varioiis  states,  and  as  the  decisions 
interpreting  both  the  common  law  and  leg- 
islative provisions  were  far  from  being  har-f 
monious,  it  must  be  inferred  from  the  lan- 
guage constituting  the  title  of  the  act  that 
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it  was  intended  to  provide  a  complete  and 
comprehensive  law  on  this  subject;  and, 
since  it  defines  an  accommodation  maker 
making  him  primarily  liable,  and  in  one 
section  designates  how  n^otiable  instru- 
ments may  be  discharged,  but  contains  no 
provision  whereby  a  person  primarily  lia- 
ble can  be  released,  except  by  payment,  etc., 
and  in  the  section  following  specifies  the 
manner  in  which  persons  secondarily  liable 
may  be  ^relieved  of  responsibility  on  such 
instrument,  it  follows  that  the  immunities 
indicated  there  were  intended  to  exclude  all 
exceptions  not  contained  therein,  under  the 
familiar  maxim,  Expreasio  unius  est  exclu- 
«o  alterius.  It  is  therefore  clear,  under 
the  well-settled  rules  governing  the  construc- 
tion of  statutes,  that  when  this  act,  which 
in  efi'ect  declares  that  all  persons  signing 
a  negotiable  instrument  shall  be  liable, 
whether  executed  for  a  valuable  considera- 
tion or  as  an  accommodation  maker,  and 
then  specifies  the  particular  manner  in 
which  negotiable  instruments  may  be  dis- 
charged, designating,  as  an  exception  there- 
to, that,  when  the  liability  is  secondary,  it 
may  be  avoided  by  any  valid  agreement  ex- 
tending the  time  of  payment,  etc.,  without 
such  person's  consent,  was  passed,  it  was 
the  intention  of  the  legislative  assembly  to 
make  such  provisions  exclusive  of  all  oth- 
ers. We  are  of  the  opinion  that  the  nego- 
tiable instruments  act  substitutes  its  pro- 
visions for  the  former  law  as  recognized  by 
this  court  prior  to  1899."  In  Wolstenholme 
v.  Smith,  34  Utah,  300,  97  Pac.  329,  a  like 
doctrine  is  announced;  the  holding  being 
that  "under  the  negotiable  instruments  law 
.  .  .  defining  an  accommodation  maker 
making  him  liable  to  a  holder  for  value, 
providing  that  a  negotiable  instrument  is 
discharged  by  payment,  etc.,  and  that  a  per- 
son secondarily  liable  on  the  instrument  is 
discharged  by  any  act  which  will  discharge 
a  simple  contract  for  the  payment  of  mon- 
ey, etc.,  and  defining  a  person  primarily  lia- 
ble as  one  who,  by  the  terms  of  the  instru- 
ment, is  absolutely  required  to  pay  the 
same,  etc.,  an  accommodation  maker  of  a 
note  is  not  relieved  from  liability  by  an  ex- 
tension of  time  of  payment  without  his 
knowledge  or  consent."  The  negotiable  in- 
struments statute  in  each  of  these  states 
appears  to  be  in  substance  identical  with  our 
own  statute. 

A  distinction  is  sought  to  be  made  by  coun- 
sel by  the  suggestion  that,  neither  in  Mary- 
land nor  Oregon  are  there  other  statutes 
bearing  upon  the  subject,  and  so  those 
courts  were  limited  to  and  concluded  by 
their  negotiable  instruments  act.  The  point 
loses  significance  when  it  is  remembered 
that  the  real  qiicstion  in  those  cases,  as  in 
this  case,  is  not  whether  or  not  earlier  leg' 
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islation  remuins  in  force,  but  'whether  a 
rule  of  the  common  law  respecting  the  ef- 
fect of  an  unauthori2sed  extension  of  time 
for  payment  by  the  holder  has  been  abro- 
gated. We  are  not  aware  of  any  hold- 
ing of  a  court  inconsistent  with  the  rule 
of  law  as  aunounced  in  the  foregoing  cases, 
although  the  decisions  have  been  the  subject 
of  adverse  criticism  by  contributors  to  law 
magazines.  Such  criticism  is  to  be  expected 
from  the  active  minds  of  lawyers  who  write 
on  legal  subjects,  especially  where  new  legis- 
lation disturbs  previous  conceptions  of  the 
law,  or  makes  obsolete  prior  holdings,  and 
are  often  welcomed  as  valuable  aids  to  cor- 
rect conclusions,  but  the  mere  fact  of  criti- 
cism does  not  necessarily  weaken  the  force 
of  the  decisions  themselves.  Space  does  not 
permit  extended  notice  of  these  adverse  com- 
ments, even  if  it  were  otherwise  deemed  ad- 
visable, but  a  sample  may  be  here  given. 
It  is  said  that  the  Maryland  case — Vander- 
ford  V.  Fanners*  &  M.  Nat.  Bank,  supra — 
is  not  authority  as  giving  construction  to 
the  negotiable  instruments  act,  because  the 
necessities  of  the  case  did  not  call  for  a 
review  of  that  statute,  and  hence  the  hold- 
ing in  that  regard  is  mere  dicta.  Is  it? 
The  note  in  suit  was  made  after  the  enact- 
ment of  the  statute.  It  was  a  joint  and 
several  note,  the  defendant's  name  appear- 
ing on  the  face  thereof.  He  undertook  to 
plead  that  he  was  surety  only,  known  to  be 
such  by  the  plaintifT,  and  that,  by  an  agree- 
ment of  extension  of  payment  between  the 
holder  and  the  principal,  he  had  been  re- 
leased. Tlie  plea  was  met  by  demurrer. 
This  was  sustained  on  two  grounds:  One 
that,  by  the  force  of  previous  decisions  of 
that  court,  the  facts  pleaded  did  not  con- 
stitute a  defense ;  the  other  that,  by  force  of 
the  negotiable  instruments  act,  a  disclmrge 
could  not  in  that  manner  be  eiTected.  Kitli- 
er  ground  was  good,  but  why  is  one  entitled 
to  more  favor  than  the  other?  Both  pre- 
sented legitimate  points  for  consideration, 
and  each  added  to  the  conclusiveness  of  the 
court's  judgment.  It  will  be  news  to  many 
of  the  older  members  of  the  profession,  if 
it  is  the  law  that  the  determination  of  a 
question  fairly  presented  by  the  record  be- 
eomes  mere  dicta  if  there  happens  to  be  an- 
other proposition  on  which  the  decision 
might  have  been  based.  If  a  pertinent  prop- 
osition can  be  argued  out  of  a  case  on  the 
above  theory,  then  it  would  be  necessary 
only  for  another  critic  to  attack  the  other 
ground  as  dicttt,  to  reduce  to  dicta  the  entire 
decision. 

It  is  further  insisted  by  counsel  for  p]ain- 
tiff  in  error  that,  if  it  should  be  found  that 
§$  5419,  5832,  and  5830,  and  other  sections 
of  the  same  chapter,  were  repealed  by  impli- 
cation, or  do  not  have  application  to  the 
26  L.R.A.(N.S.) 


case,  yet  that  §§  3175o  and  3175p  of  the  ne- 
gotiable instruments  act  warrant  the  de- 
fense tendered  by  Richards,  the  defendant 
below.  Pertinent  provisions  of  those  sec- 
tions  follow: 

"Sec.  31750.  [Alteration  of  instrument; 
effect  of.]  Where  a  negotiable  instrument 
is  materially  altered  without  the  assent  of 
all  parties  liable  thereon,  it  is  avoided  ex- 
cept as  against  a  party  who  has  himself 
made,  authorized,  or  assented  to  the  altera- 
tion, and  subsequent  indorsers.     .     .     . 

"Sec.  3175p.  [What  constitutes  a  material 
alteration.]  Any  alteration  which  changes: 
(I)  The  date;  (2)  the  sum  payable,  either 
for  principal  or  interest;  (3)  the  time  or 
place  of  payment;  (4)  the  number  or  the  re- 
lations of  the  parties;  (5)  the  medium 
or  currency  in  which  payment  is  to  be 
made;  or  which  adds  a  place  of  payment 
where  no  place  of  payment  is  specified;  or 
any  other  change  or  addition  which  alters 
the  efTect  of  the  instrument  in  any  respect, 
is  a  material  alteration." 

The  question  thus  made  is:  Does  the  ex- 
tension work  a  "material  alteration"  in  the 
instrument?  The  argument  in  support  of 
the  claim  that  it  does  is  rested  upon  the 
proposition  laid  down  by  Brandt  on  Surety- 
ship, as  follows:  "Any  agreement  between 
the  creditor  and  principal  which  varies  es- 
sentially the  terms  of  the  contract  by  which 
the  surety  is  bound,  without  the  consent  of 
the  surety,  will  release  him  from  responsi- 
bility." [§  416.]  We  think  this  does  not 
satisfy  the  requirements  of  the  sections 
above  quoted.  It  does  not  imply  an  altera- 
tion of  the  instriiment.  It  is  but  a  state- 
ment of  the  equitable  rule  hereinbefore  stat- 
ed and  considered.  It  must  be  borne  in 
mind,  as  an  absolute  controlling  condition, 
that  it  is  the  instrument  itself  which  the 
foregoing  sections  of  the  statute  treat  of,  not 
the  contract  which  the  instrument  is  in- 
tended to  evidence.  This,  it  seems  to  us, 
is  so  manifest  on  the  face  of  the  printed 
word  that  it  cannot  be  more  clearly  shown 
by  comment,  and  hardly  needs  authority  in 
its  support.  Nevertheless  the  question  has 
been  considered  by  text- writers,  and  passed 
upon  in  a  number  of  adjudicated  cases. 
See  1  Bouvier,  Law  Dictionary,  153,  under 
title  "Alteration,"  and  authorities  there 
cited;  also  2  Cyc.  PI.  &  Pr.  p.  142,  under 
head  of  "Alteration  of  Instruments,"  and 
authorities  there  cited;  also  2  Am.  &  Eng. 
Enc.  Law,  p.  184,  under  same  head,  and  au- 
thorities. Again,  if  these  sections  were  in- 
tended to  apply  to  a  condition  other  than  a 
phy.sicial  alteration  of  the  instrument,  we 
would  expect  to  find  the  provisions  under 
§  3175J,  where  the  subject  of  discharge  of 
instnimonts  is  specially  treated,  and  we 
would  not  expect  to   find   it  elsewhere  re- 
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peatcd.  Wc  should  be  slow  to  ascribe  care- 
less and  needless  tautology  to  the  lawmak- 
ing body. 

As  conclusions,  therefore,  our  holding  is 
that,  under  favor  of  the  negotiable  instru- 
ments act,  one  who  signs  a  promissory  note 
on  the  face  thereof,  though  he  be  in  fact  an 
accommodation  maker  and  known  as  such 
to  the  holder,  thereby  becomes  primarily  lia- 
ble for  its  payment;  also,  that  such  party 
may  be  discharged  from  liability  in  any  one 
of  the  ways  provided  in  §  3175j  of  said 
act,  but  not  otherwise;  and  that  a  contract 
between  the  holder  of  the  instrument  and 
the  principal  for  the  extension  of  time  of 
payment,  although  upon  a  valuable  consid- 
eration, and  without  the  consent  of  the  sure- 
ty, will  not  have  the  effect  of  discharging 
him  from  liability.  To  avoid  possible  mis- 
conception, it  perhaps  should  be  added  that 
this  holding  does  not  imply  that  the  ordi- 
nary defenses  which  go  to  the  original  lia- 
bility of  the  party,  such  as  fraud,  duress, 
or  illegality  in  respect  to  the  consideration, 
may  not  be  resorted  to  as  heretofore.  Tlie 
term  "discharge"  itself  implies  an  original 
obligation.  If  fraud,  duress,  illegality  as  to 
consideration,  etc.,  intervened  at  the  incep- 
tion of  the  instrument,  then  the'  accommo- 
dation party  never  was  liable.  Confusion  of 
thought  is  likely  to  result  from  a  failure  to 
distinguish  between  a  defense  which  goes  to 
original  liability  and  one  which  arises  from 
some  subsequent  act  or  conduct. 

We  further  hold  that  §§  3176o  and  3175p 
apply  to  the  physical  alteration  of  the  in- 
strument itself,  and  do  not  apply  to  a  con- 
tract between  the  holder  and  the  principal 
for  an  extension  of  time  of  payment  of  the 
instrument. 

Judgqient  affirmed. 

Summers,  Ch.  J.,  and  Crew,  Dairls,  and 
Shauck,  JJ.,  concur. 
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HENRY  M.  TATE,  Plff.  in  Err., 
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PHCEBE  GAINES. 

(—  Okla.  — ,  105  Pac.  193.) 

Indian   lands  —  sale  —  rescission  —  re- 
covery of  purchase  price. 

An  allottee  of  land  in  the  Creek  Nation, 
which  was  inalienable  by  virtue  of  the  pro- 
visions of  Act  Cong.  March  1,  1901,  chap. 
676,  §  7,  31  Stat,  at  L.  863,  for  a  valuable 
consideration,  made,  executed,  and  deliv- 
ered a  warranty  deed  thereto,  and  accom- 
panied the  same  with  a  contract  which  pro- 

Headnote  by  Dunn,  J. 
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vided  substantially  that,  should  the  said 
grantor  at  any  time  become  dissatisfied 
with  the  sale  or  fail  or  refuse  to  carry  out 
the  provisions  of  the  deed,  she  would  pay 
to  the  grantee,  his  heirs  or  assigns,  all 
money  paid  for  the  purchase  price  of  said 
land,  and  for  all  improvements  made  there- 
on, less  a  reasonable  allowance  for  rents  for 
the  use  of  the  land  during  the  time  grantee 
held  it.  The  gi*antor  exercised  her  right  of 
repossessing  herself  of  the  land  without  a 
repayment  of  the  moneys  as  agreed  in  the 
contract.  Grantee  brought  suit  for  the 
same,  and  at  the  same  time  tendered  a  deed 
of  reconveyance  of  the  land.  To  his  peti- 
tion setting  up  substantially  the  foregoing 
facts,  a  demurrer  was  filed,  which  was  by 
the  trial  court  sustained.    Held,  error. 

(November  9,  1909.) 

ERROR  to  the  District  Court  for  Seminole 
County  to  review  a  judgment  dismissing 
an  action  brought  to  recover  back  the  pur- 
chase price  paid  for  certain  lands  under  a 
contract  to  refund  conditioned  on  rescission 
of  the  sale  by  grantor.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  A.  Baker,  for  plaintifT  in  error: 

It  is  not  illegal  for  a  party  to  a<^ree  to 
pay  back  money  he  has  received  under  a 
void  contract,  and  for  which  he  has  given 
nothing. 

Ryan  v.,  Dox,  34  N.  Y.  307,  90  Am.  Dec. 
696;  Madison  Ave.  Baptist  Church  v.  Bap- 
tist Church,  9  Jones  &  S.  380;  Raymond  v. 
Bearnard,  12  Johns.  274,  7  Am.  Dec.  317; 
Ohio  Life  Ins.  k  T.  Co.  v.  Merchants*  Ins. 
&  T.  Co.  11  Humph.  1,  53  Am.  Dec.  742; 
Johnson  v.  Evans,  8  Gill.  155,  50  Am.  Dec. 
669;  Hunt  v.  Turner,  9  Tex.  385,  60  Am. 
Dec.  107;  Bernard  v.  Taylor,  23  Or.  416, 
18  L.R.A.  859,  37  Am.  St.  Rep.  693,  31  Pac. 
908;  Brooks  v.  Martin,  2  Wall.  70-87,  17  L. 

Note. —The  principle  upon  which  the 
decision  in  the  case  above  reported  is  based, 
that  the  circumstance  of  a  contract  stipu- 
lation being  illegal  in  the  sense  of  being 
merely  unenforceable,  either  by  virtue  of 
statutory  provision,  as  in  the  case  reiK)rted, 
or  on  account  of  general  considerations  of 
public  policy,  will  not  affect  the  validity 
of  other  stipulations  in  the  same  contract, 
provided  they  are  severable  from  the  invalid 
portion,  and  capable  of  being  construed 
divisibly,  is  incontrovertibly  established, 
and  has  a  wide  field  of  application.  In- 
stances of  its  operation  are  met  with  in 
cases  in  which  a  contract  void  in  part  un- 
der the  statute  of  frauds  is  given  effect  as 
to  the  part  not  within  the  statute;  in  cases 
in  which  contracts  of  corporations,  both 
public  and  private,  containing  ultra  vires 
stipulations,  are  upheld  so  far  as  they  are 
properly  within  the  corporate  powers;  and 
in  cases  in  which  some  unauthorized  stipu- 
lation has  been  held  not  to  impair  the  gen- 
eral  validity   of   a  municipal   bond.     It  is 
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cd.  732-738;  Blair  v.  Gibbcs,  17  How.  232- 
238,  15  L,  ed.  132-135. 

Messrs.  Cm  nip,  Rogers,  &  Harris  for 
defendant  in  error. 

Daniiy  J.,  delivered  the  opinion  of  the 
court: 

On  June  1,  190G,  there  was  filed  by  plain- 
tiff in  error,  as  plaintiff  in  the  court  below, 
a  complaint  at  law  in  the  office  of  the  clerk 
of  the  United  States  court  for  the  western 
district  of  the  Indian  territory,  in  which  it 
was  alleged:  That,  on  the  29tli  day  of 
October,  lOOl,  defendant,  for  a  good  and 
valuable  consideration,  sold,  transferred,  and 
delivered  to  plaintiff,  a  certain  tract  of  land, 
describing  it,  in  the  Creek  Nation  of  the 
Indian  territory.  At  the  time  of  the  execu- 
tion of  the  deed,  the  parties  entered  into  a 
contract  in  which  it  was  agreed  that,  in 
the  event  the  grantor  should  at  any  time  be- 
come dissatisfied,  or  fail  to  carry  out  the 
provisions  of  the  sale,  or  recover  the  land, 
she  would  first  repay  plaintiff  all  moneys 
H'hich  he  bad  paid  therefor  or  expended  for 
improvements  on  the  same,  less  a  reasonable 


sum  for  rent  thereof.  That,  under  and  by 
virtue  of  these  agreements,  plaintiff  entered 
into  possession  of  the  land,  broke  and 
cleared  it  at  an  expense  which,  including  the 
price  paid  for  the  same,  amounted  to  $858. 
That  thereafter,  and  in  1903,  the  defendant 
caused  the  Indian  agent  to  remove  the  plain- 
tiff from  the  land,  and  repossessed  herself 
thereof,  and  that  she  and  her  successors  and 
assigns  had  continued  in  possession  to  the 
date  of  the  bringing  of  the  action.  The 
contract  referred  to,  which  was  signed  by 
both  grantor  and  her  husband,  provides  that 
'Svhereas  said  sale  is  against  the  provisions 
of  the  law;  and  whereas  said  H.  M.  Tate 
has  in  good  faith  paid  us  a  valuable  con- 
sideration, and  we  have  in  good  faith  sold 
the  said  land  to  the  said  H.  M.  Tate,  now, 
this  is  to  further  agree  with  the  said  H.  M. 
Tate  tliat,  if  at  any  time  we  should  become 
dissatisfied  with  said  sale,  and  fail  or  refuse 
to  continue  to  carry  out  the  provisions  of 
said  sale,  or  should  we  or  either  of  us,  our 
heirs  or  assigns,  ever  at  any  time  fail  or 
refuse  to  carry  out  the  provisions  of  said 
sale,  or  undertake  to  recover  the  said  land. 


frequently  involyed  in  the  case  of  contracts 
containing  provisions  unenforceable  from 
considerations  of  public  policy,  as  being  in 
restraint  of  trade,  and,  in  this  application, 
may  be  illustrated  by  reference  to  the  case 
of  Nicholson  v.  Ellis,  24  L.R.A.(N.S.)  942, 
and  the  decisions  collected  in  the  case  note 
thereto. 

The  distinction  taken  in  some  early  Eng- 
lish decisions  (Norton  v.  Simmes,  Hobart, 
14;  Maleverer  v.  Kedshaw,  1  Mod,  35)  be- 
tween cases  in  which  the  invalidity  is  tlie 
effect  of  a  statute  and  those  in  which  it  is 
not,  which  found  expression  in  the  state- 
ment: "The  statute  is  like  a  tyrant,  when 
he  comes,  he  makes  all  void;  but  the  com- 
mon law  is  like  a  nursing  father,  makes 
void  only  that  part  where  the  fault  is,  and 
preserves  the  rest,"  and  which  seems  to 
have  been  attributable  to  the  wording  of 
the  statute  involved,  which  prescribed  the 
form  of  a  bail  bond,  and  made  in  express 
terms  "any  obligation  in  other  form  void," 
—1%  not  now  given  universal  application; 
but,  as  is  said  in  Hand  v.  Mather,  11  Cusli. 
1,  59  Am.  Dec.  131:  "On  principle,  and 
according  to  numerous  modern  adjudica- 
tions, the  true  doctrine  is  this:  If  any 
part  of  an  agreement  is  valid,  it  will  avail 
^0  taniOf  though  another  part  of  it  may 
be  prohibited  by  statute;  provided  the  stat- 
ute does  not,  either  expressly  or  by  neces- 
sary implication,  render  the  whole  void; 
and  provided,  furthermore,  that  the  sound 
part  can  be  separated  from  the  unsound, 
and  be  enforced  without  injustice  to  the  de- 
fendant" 

The  principle  above  stated  standing  un- 
questioned, it  will  be  perceived  that  the  dif- 
ficulty in  every  case  must  be  whether  or  not 
the  invalid  portion  constitutes  such  an  in- 
('■eral  part  of  the  contract  as  to  invalidate 
2CL.ItA.(N.S.) 


the  whole;  and  with  reference  to  the  specific 
question  presented  by  the  case  reported,  it 
may  be  stated  that  investigation  has  failed 
to  reveal  the  existence  of  any  other  deci- 
sion as  to  whether  a  stipulation  for  the  re- 
turn of  the  consideration,  or  a  portion 
thereof,  in  case  the  contract  shall  be  avoid- 
ed as  invalid  or  illegal,  is  so  separable  from 
the  invalid  provision  as  to  be  enforceable 
notwithstanding. 

It  may  be  of  interest,  however,  to  notice 
a  few  decisions  in  which  the  effect  of  a  stat- 
ute to  nullify  a  sale  of  property  has  been 
held  not  to  affect -other  stipulations  of  the 
contract. 

Thus,  in  Weitzner  ▼.  Thingstad,  55  Minn. 
244,  56  N.  VV.  817,  it  was  held  that  a  con- 
tract of  a  husband  to  convey  his  homestead 
and  certain  other  lands,  which,  as  his  wife 
did  not  join  therein,  was  void  as  to  the 
homestead,  was  nevertheless  valid  as  to 
such  other  lands,  the  court  saying:  "It 
does  not  follow,  however,  where  such  a  con- 
tract includes  lands  other  than  the  home- 
stead, that  it  is  also  void  as  to  such  other 
lands.  A  contract  to  convey  a  homestead, 
executed  by  the  husband  alone,  is  not  il- 
legal in  the  sense  of  being  prohibited  as  an 
offense.  The  illegality  is  not  that  which 
exists  where  the  contract  is  in  violation  of 
public  policy  or  of  sound  morals,  or  founded 
on  an  illegal  consideration,  which  would 
vitiate  the  whole  instrument.  The  sole  ob- 
ject of  the  statute  was  to  prevent  the  aliena- 
tion of  the  homestead  without  the  wife's 
joining  in  the  conveyance  or  contract.  The 
policy  of  the  law  extends  no  further  than 
merely  to  defeat  what  it  does  not  permit. 
It  merely  withholds  from  the  husband  the 
power  to  alienate  the  homestead  in  that 
way, — in  other  words,  provides  that  the 
homestead   is   not  grantable   in   that  way; 
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we  or  either  of  us,  our  heirs  or  assigns, 
shall  first  pay  to  the  said  II.  M.  Tate,  liis 
heirs  or  assigns,  all  iiiunoy  he  has  paid  for 
the  purchase  price  thereof  and  for  all  im- 
provements the  said  H.  M.  Tate  shall  have 
made  on  the  said  land,  less  a  reasonable 
amount  for  rents  of  said  lands  for  the  time 
he  shall  have  used  the  same."  At  the  time 
plaintiff  filed  his  action,  he  made  and  execu- 
ted a  warnuity  deed  to  the  tract  of  land, 
warranting  title  thereunder  against  all 
persons  claiming  by,  through,  or  under  him, 
and  tendered  the  same  to  the  defendant. 

It  is  agreed  by  both  parties  that,  under 
and  by  virtue  of  Act  Cong.  March  1,  1901, 
ch.  C70,  §  7.  31  Stat,  at  L.  863,  entitled  "An 
Act  to  Ratify  and  Confirm  an  Agreement 
with  the  Muscogee  or  Creek  Tribe  of  In- 
dians, and  for  Other  Purposes,"  the  land 
was  inalienable  by  the  grantor,  and  that  any 
deed  which  she  made  was  absolutely  void 
and  of  no  force  or  effect  as  a  conveyance, 
and  it  is  the  contention  of  counsel  for  de- 
fendant that  no  recovery  can  be  had  on  the 
contract  on  which  this  action  is  based,  for 
the  reason  that  it  relates  to  money  paid  and 
expended  in  carrying  out  a  contract  part  of 
which  at  least  was  void ;  that  money  so  paid 
or  expended  cannot  be  recovered  upon  the 
recipient  thereof  exercising  the  right  of  re- 
pudiation. A  contract  which  the  law  de- 
nounces as  void  is  necessarily  no  contract 
whatever,  and  the  acts  of  the  parties  in  an 
effort  to  create  one  in  no  wise  bring  about 
a  change  of  their  legal  status.  The  parties 
and  the  subject-matter  of  the  contract  re- 
main in  all  particulars  just  as  they  did  be- 
fore any  act  was  performed  in  relation 
thereto.  So  that  in  the. case  at  bar,  when 
defendant  made,  executed,  and  delivered  to 
plaintiff,  her  deed  to  the  tract  of  land,  both 
parties  knew,  and  are  held  to  have  known, 
that  no  transfer  took  place,  that  the  grantor 
still  owned  the  land,  and  was  still  entitled 
to  its  possession,  and  that  the  grantee  re- 
ceived naught  for  the  money  he  paid,  except 


the  grantor  suffered  him  to  go  into  posses- 
sion of  the  land.  In  other  words,  the  grant- 
or refrained  from  excluding  plaintiff,  and 
he  held  possession  because  of  the  absence  of 
the  exercise  of  a  right  of  which  his  grantor 
was  in  full  possession.  There  was  nothing, 
however,  illegal  in  this  transaction, — no  act 
upon  which  the  state  visited  its  condemna- 
tion by  penalty  or  punishment.  That  which 
was  done  was  not  malum  in  se,  but  was  just 
within  the  domain  c/f  malum  prohibitum, 
upon  which  the  law  visited  no  punishment 
severer  than  the  declaration  that  any  act 
seeking  to  effect  a  transfer  of  this  land 
would  be  void,  and  that  no  transfer  would 
be  elFected, — that  it  was  inalienable.  Also, 
the  only  effect  which  the  deed  plaintiff  made 
and  tendered  to  defendant  would  have,  would 
be  evidence  of  his  acquiescence,  so  far  as  he 
was  concerned,  in  defendant's  title,  and  to 
'clear  the  record.  It  would  take  nothing  from 
plaintiff  which  he  had,  ami  it  would  in  fact 
give  defendant  nothing  that  she  did  not 
already  pop8;»ss.  Now,  with  the  foregoing 
considerations  before  us,  and  with  a, clear 
understanding  of  the  relationship  of  Die 
parties,  what  in  fact  did  they  accomplish  by 
their  effort  to  deal?  No  law  prohibited  de- 
fendant from  acquiescing  in  plaintiff's  pos- 
soRRioii  of  the  land  involved.  No  law  pro- 
hibited defendant  from  inducing  plaintiff  to 
impro\^  the  land.  Both  parties  knew,  as  is 
evidenced  and  made  manifest  by  the  con- 
tract, that  this  was  virtually  all  defendant 
was  yielding  and  afl  that  plaintiff  was  secur- 
ing. Under  the  contract  and  the  law,  de- 
fendant yielded  possession  in  prwsenti,  or 
from  day  to  day,  and  plaintiff  secured  it  in 
the  same  way.  Such  a  possession  creates 
a  tenancy  at  will. 

A  case  in  which  a  similar  question  was 
involved  is  Rogers  v.  Hill,  3  Ind.  Terr.  502, 
()4  S.  W.  536.  In  that  case,  as  in  this, 
there  was  an  invalid  conveyance  or  contract 
of  sale  and  of  the  possession  of  the  grantee. 
The   court   said:      "It   has   been   uniformly 


and  it  was  never  held  that  the  whole  grant 
would  be  void  merely  because  a  part  of  the 
land  was  not  grantable." 

And  in  Choctaw,  O.  &  G.  R.  Co.  v.  Bond, 
87  C.  C.  A.  355,  100  Fed.  403,  where  a  man 
entered  into  a  contract  wherebv  he  sold 
certain  property,  and  rt-leasod  and  relin- 
quished liis  right  to  the  surface  of  certain 
lands,  to  enable  the  other  party  to  con- 
struct and  maintain  a  reservoir  thereon, 
and  as  part  of  the  contract  agreed  to  pro- 
cure an  assignment  to  the  other  party  of 
leases  of  Indian  lands,  covering  the  prop- 
erty, a  distinct  sum  being  paid  for  the 
transfer  of  the  houses  and  the  procurement 
of  the  reservoir  site,  it  was  held  that,  con- 
ceding that  the  stipulation  relating  to  the 
procurement  and  assignment  of  the  lease 
was  violative  of  a  law  of  Congress  relating 
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to  said  Indian  lands,  vet  that  did  not  af- 
feet  the  obligation  of  the  purchaser  to  pay 
for  the  houses. 

So,  also,  in  Dosjardins  v.  Roy,  Rap.  Jud. 
Quebec,  7  B.  R.  325,  where  a  woman  had 
agreed  to  transfer  to  her  father-in-law  cer- 
tain property  in  which  she  had  a  direct 
interest,  and  also  a  contingent  interest  as 
possible  heir  to  her  child,  which  agreement, 
in  so  far  as  it  dealt  with  the  future  succes- 
sion of  the  child,  was  void  under  art.  058  of 
the  Civil  Code,  which  enacts  that  contin- 
gent rights  in  tlie  succession  of  a  living 
person  cannot  be  alienated,  and  art.  1061, 
which  declares  that  no  stipulation  can  be 
made  with  regard  to  a  succession  not  vet  de- 
volveJ,  it  was  held  that  the  contract,  so  far 
as  it  related  to  the  woman's  own  interest, 
was  nevertheless  valid. 
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held  that  possession  under  an  invalid  con- 
veyance or  contract  of  sale  creates  a  tenancy 
at  will,  and  where  a  tenant  goes  into  posses- 
sion under  an  invalid  lease,  his  tenanc}'  at 
its  inception   is  merely  a  tenancy  at  will. 
Hall  V.  Wallace,  88  Cal.  434,  26  Pac.  300; 
Packard  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
46  III.  App.  244 ;  Lelmian  v.  Kolting,  56  Mo. 
App.  549 ;  Howard  v.  Merriam,  5  Gush.  583 ; 
Mcintosh  V.  Lee,   57   Iowa>  356,   10  N.  W. 
895.'*  A  "tenancy  at  will"  is  defined  by  the 
supreme  court  of  Maine  in  the  case  of  Cun- 
ningham V.  Ilolton,  55  Me.  33,  36,  as  fol- 
lows: "A  tenancy  at  will  is  an  estate  which 
simply  confers  a  right  to  the  possession  of 
the    premises    leased    for    such     indefinite 
period  as  both  parties  shall  determine  such 
possession  shall  continue.     The  estate  may 
arise  by  implication  as  well  as  by  express 
words."      So,    while    the    conveyance    was 
wholly  void,  and  of  no  effect  in  itself,  the 
possession  of  the  grantee  amounted  to  a  ten- 
ancy at  will,  not  made  so  by  the  void  cun- 
veyance,  but  because  out  of  the  effort  to  Jeal 
came  a   permission   to  enter   the   land,   re- 
lievinjj  grantee   of   the   imputation   of   and 
liability   for   trespass.     In  order   to   secure 
this  possession,  grantee  offered,  and  had  ac- 
cepted by  grantor,  a  certain  sum  of  money, 
and  within  the  understanding  of  the  parties, 
grantee  was  to  improve  the  land  while  permit- 
ted to  remain  in  possession.  Neither  party 
apparently  knew   how   long  this  possession 
would  continue,  but  both  agreed  that,  when 
terminated,    if   by'    the    naked    exercise    by 
grantor  of  her  inalienable  right  of  reposses- 
sion, grantee  should  be  repaid,  less  a  reason- 
able rental,   that  which   he  had  expended. 
Can  this  repayment  be  enforced? 

Mr.  Page,  in  his  recent  work  on  Con- 
tracts, vol.  1,  at  §  510  says:  "If  A  makes 
a  p^t>mi8e  to  B  consisting  of  two  or  more 
covenants,  upon  valuable  and  legal  consider- 
ation, and  one  of  the  covenants  made  by 
A  is  void  by  reason  of  its  subject-matter, 
but  not  illegal,  then  the  legal  covenant  can 
be  enforced  whether  the  contract  is  severable 
or  inseverable."  And  at  §  543,  the  same  au- 
thor savs:  "If  a  contract  is  merelv  void, 
fts  distinguished  from  illegal,  a  contract  col- 
lateral to  it,  and  in  aid  of  it,  is  not  thereby 
invalidated.  This  follows  from  the  rule 
that  a  void  covenant  in  an  inseverable  con- 
tract does  not  invalidate  the  remaining  valid 
covenants."  To  our  minds,  the  principle 
enunciated  in  the  foregoing  quotations  is 
applicable  to  the  relationship  existing  be- 
tween the  parties  in  the  case  at  bar,  and 
there  is  no  reason  we  can  perceive  why  the 
defendant,  having  secured  from  plaintiff, 
under  the  arrangement  mentioned  in  this 
case,  the  money  and  property  involved, 
should  be  permitted,  upon  repossessing  her- 
Bf'lf  of  the  consideration  therefor,  to  retain 
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both.  A  reasonable  rental  is  certainly  all 
that  she  has  a  right  to  claim.  To  this  she 
agreed  when  she  received  it,  and  the  over- 
plus of  pl<aintiff's  property  in  her  possession 
does  not  belong  to  her,  and  she  should  be 
willing,  by  all  the  considerations  of  honesty, 
good  laith,  and  good  conscience,  to  account 
therefor.  She  should  not  want  to  keep  it 
if  she  could,  and  the  law  will  not  permit  it 
if  she  would. 

A  case  somewhat  similar  to  the  one  at 
bar  is  that  of  Logan  County  Nat.  Bank  v. 
Townsend,  139  U.  S.  67,  35  L.  ed.  107,  11 
Sup.  Ct.  Kep.  496,  which  was  a  case  in 
which  the  Logan  County  National  Bank 
purchased  from  Townsend  certain  bonds  of 
Logan  county,  Kentucky,  under  an  agree- 
ment that  it  would,  upon  plaintiff's  demand, 
replace  to  him  at  the  price  paid  or  less; 
that,  on  demand  being  made  on  the  bank, 
it  refused  to  comply,  setting  up  that  its 
agent  had  no  right,  authority,  or  power  to 
make  the  contract  set  out  in  the  petition; 
that  the  same  was  a  gambling  transaction, 
and  a  dealing  and  betting  upon  the  future 
value  of  the  bonds,  and  it  was  urged  that 
the  act  was  ultra  vires  the  power  of  the 
bank,  and  void.  The  Supreme  Court,  in 
rejecting  these  contentions,  held  that,  not- 
withstanding the  fact  that  the  contract  was 
ultra  vires  and  void,  the  bank  could  not  re- 
tain the  bonds  without  accounting  to  plain- 
tiff for  their  value.  In  passing,  Justice  Har- 
lan said:  "It  would  seem,  upon  defendant's 
theory-  of  its  powers,  to  be  too  clear  to  ad- 
mit of  dispute  that  the  act  of  Congress  does 
not  give  a  national  bank  an  absolute  right 
to  retain  bonds  coming  into  its  possession 
by  purchase,  under  a  contract  which  it  was 
without  authority  to  make.  True,  it  is  not 
under  a  duty  to  surrender  possession  until 
reimbursed  the  full  amount  due  to  it.  It 
has  the  right  to  hold  the  bonds  as  security 
for  the  return  pf  the  consideration  paid  for 
them;  but  when  such  aniou  it  is  returned, 
or  tendered  back  to  it,  and  the  surrender  of 
the  bonds  is  demanded,  its  authority  to  re- 
tain them  no  longer  exists,  and,  from  the 
time  of  such  demand  and  its  refusal  to  re- 
turn the  bonds  to  the  vendor  or  owner,  it 
becomes  liable  for  their  value,  upon  grounds 
apart  from  the  contract  under  which  it  ob- 
tained them.  It  could  not  rightfully  hold 
them  under  or  by  virtue  of  the  contract,  and 
at  the  same  time  refuse  to  comply  with  the 
terms  of  purchase.  If  the  bank's  want  of 
power,  under  the  statute,  to  make  such  a 
contract  of  purchase,  may  be  pleaded  in  bar 
of  all  claims  against  it  based  upon  the  con- 
tract,— and  we  are  assuming,  for  the  pur- 
poses of  this  case,  that  it  may  be, — it  is 
bound,  upon  demand  accompanied  by  a 
tender  back  of  the  price  it  paid,  to  surrendet 
the  bonds  to  its  vendor.     The  bank,  in  this 
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case,  insisting  that  it  obtained  the  bonds  of 
the  plaintiff  in  violation  of  the  act  of  Con- 
gress, is  bound,  upon  being  made  whole,  to 
return  them  to  him.  No  exemption  or  im- 
munity from  this  principle  of  right  ftnd 
duty  is  given  by  the  national  banking  act." 
From  the  foregoing  considerations,  the 
judgment  of  the  trial  court  is  reversed,  and 
the  cause  is  remanded  to  the  District  Court 
of  Seminole  county,  with  instructions  to  set 
aside  the  judgment  heretofore  rendered,  and 
enter  one  overruling  defendant's  demurrer. 

Kane,  Ch.  J.,  and  Turner,   Williams, 
and  Hayes,  JJ.,  concur. 


OKIiAHOMA    CRIMINAIi    COURT    OF 

APPEALS. 

RE  WILLIAM  RIDLEY. 

(—  Okla.  Crim.  Rep.  — ,  106  Pac.  549.) 

Criminal  law  —  parole  —  definition. 

1.  A  "parole"  as  the  term  is  used  in 
criminal  law  may  be  defined  as  the  release 
of  a  convict  from  imprisonment  upon  cer- 
tain conditions  to  be  observed  by  him,  and 
a  suspension  of  his  sentence  during  his 
liberty  thus  granted. 

Same  —  conditional    pardon  ^  revoca- 
tion—power of  governor. 

2.  Under  the  constitutional  provision  con- 
ferring the  pardoning  power  upon  the  gov- 
ernor (Const,  art.  6,  §  10),  the  governor 
has  exclusive  power  to  parole  a  convict, 
with  such  restrictions  and  limitations  as 
he  may  deem  proper,  and  upon  a  violation 
by  such  convict  of  the  terms  and  conditions 
of  his  parole,  the  governor  has  power  to 
revoke  his  parole,  and  direct  that  such  con- 
vict be  rearrested,  and  returned  to  custody, 
and  required  to  serve  out  the  unexpired 
part  of  the  sentence  of  the  court,  as  though 
no  parole  had  been  granted,  even  after  the 
time  his  sentence  would  have  ended  but  for 
the  suspension  thereof  by  the  parole. 

Same  —  due  process. 

3.  An  executive  order  revoking  a  parole 
for  violating  a  condition  thereof,  and  di- 
recting the  rearrest  and  return  to  custody 
of  the  convict,  is  not  violative  of  the  con- 
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stitutional  guaranty  ''that  no  person  shall 
be  deprived  of  his  liberty  without  due 
process  of  law,"  and  "that  no  warrant  shall 
issue  but  upon  probable  cause,  supported 
by  oath  or  affirmation,"  since,  being  a  con- 
vict at  large  by  executive  clemency  which 
he  has  accepted  on  conditions  included 
therein,  the  convict,  upon  violation  of  such 
conditions,  is  merely  an  escaped  convict, 
and  not  entitled  to  invoke  such  constitu- 
tional guaranty. 

Habeas  corpus  —  parole  ^  revocation  — 
right  of  convict.     ■ 

4.  When  a  convict  has  been  released  upon 
a  parole,  and  where  said  parole  has  been 
revoked  by  order  of  the  governor  for  viola 
tion  of  the  conditions  thereof,  in  the  ab- 
sence of  a  statute,  or  of  an  express  provi- 
sion of  the  parole  providing  for  a  hearing, 
the  convict  is  entitled  to  a  hearing  on 
habeas  corpus  before  the  criminal  court  of 
appeals  or  the  district  court  of  the  county 
where  he  is  held,  in  order  that  he  may 
show,  if  he  can,  that  he  has  performed  the 
conditions  of  the  parole,  or  that  he  has  a 
legal  excuse  for  having  not  done  so,  or  that 
he  is  not  the  same  person  who  was  con- 
victed. 

Constitutional  law  —  pardoning  pow^er 
—  statutory  limitation. 

5.  Under  S  10,  art.  G,  of  the  Constitu- 
tion, the  pardoning  power  is  vested  ex- 
clusively in  the  governor  of  the  state,  and 
any  law  which  restricted  this  power  would 
be  unconstitutional  and  void.  Held  that 
article  26,  chap.  89,  Snyder's  Comp.  Stat. 
1909,  being  chapter  62,  p.  576,  Sess.  Laws 
1907-1908,  entitled  "An  Act  Relating  to 
the  Granting  of  Pardons;  Creating  a  Board 
of  Pardons,  and  Defining  its  Duties,"  in 
conferring  pardoning  powers  upon  other 
state  officers,  and  restricting  the  governor 
in  the  exercise  of  the  pardoning  power,  is 
an  unconstitutional  infrinorement  and  in- 
terference upon  the  executive  power.  The 
Constitution  only  vests  in  the  legislature 
the  power  to  provide  by  law  regulations 
relative  to  the  manner  of  applying  for  par- 
dons. 

Same  —  infringement  —  allowing     de- 
ductions from  term  of  imprisonment. 

6.  The  law  giving  to  prisoners  certain 
deductions  from  their  term  of  imprison- 
ment for  good  behavior  is  not  unconstitu- 
tional as  an  infringement  of  the  prerogative 
of  the  governor  to  pardon.  It  does  not  re- 
strict or  interfere  with  this  power  in  any 
way.     It  simply  fixes  the  term  of  imprison- 


Note.  —  The  cases  dealing  with  the  right 
of  the  pardoning  power  to  require  one  who 
has  committed  a  breach  of  the  conditions 
of  his  pardon  to  serve  out  his  term,  even 
after  the  expiration  of  the  term,  will  be 
found  gathered  in  the  notes  and  decisions 
to  Ex  parte  Prout,  5  L.R.A.{N.S.)  1004; 
Scott  V.  Chichester,  10  L.R.A.{N.S.)  304: 
and  Re  Kelly,  20  L.R.A.(N.S.)   337. 

But  one  subsequent  case  has  been  dis- 
closed. In  Adams  v.  State,  55  Fla.  1,  40 
So.  152,  it  was  held  that  where  a  prisoner 
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has  accepted  a  conditional  pardon,  and  has 
been  released  from  imprisonment  by  a 
virtue  thereof,  but  has  violated  or  failed  to 
perform  the  conditions,  or  any  of  them,  the 
pardon,  in  case  of  a  condition  precedent, 
does  not  take  eftect,  and,  in  case  of  a  condi- 
tion subsequent,  becomes  void,  and  the 
criminal  may  thereupon  be  rearrested  and 
compelled  to  undergo  the  punishment  im- 
posed by  his  original  sentence,  or  as  much 
thereof  as  he  had  not  suffered  at  the  time 
of  his  release. 
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ment  in  certain  cases  and  upon  certain  con- 
ditions, and  thus  enters  into  and  becomes  a 
part  of  the  judgment  and  sentence  of  the 
court. 

(January  11,  1910.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  secure  the  release  of  petitioner 
from  the  custody  of  VV.  M.  Gates,  Sheriff 
of  Stevens  County,  in  which  he  was  held 
upon  order  of  the  governor  issued  upon 
revocation  of  a  parole.     Denied. 

The  writ  was  heard  upon  the  following 
agreed  statement  of  facts: 

Agreed  Statement  of  Facts. 

It  is  agreed  by  and  between  the  petition- 
er, William  Ridley,  by  his  counsel,  E.  E. 
Morris,  and  the  respondent  by  Charles  L. 
Moore  assistant  attorney  general  of  Okla- 
homa, that  the  petitioner,  William  Ridley, 
was  convicted  in  the  district  court  of  Co- 
manche county,  territory  of  Oklahoma,  on 
the  22d  day  of  November,  1904,  for  the  crime 
of  manslaughter,  and  sentenced  to  a  term  of 
four  ye.irs  in  the  penitentiary  of  the  terri- 
tory of  Oklahoma,  then  located  at  Lansing, 
in  the  state  of  Kansas;  that  he  was  sen- 
tenced and  began  his  term  on  July  11,  1905; 
that  said  W^illiam  Ridley  served  in  said 
penitentiary,  in  pursuance  of  said  sentence, 
until  the  8th  day  of  February,  1908,  at 
which  time  he  was  paroled  by  Governor 
Charles  N.  Haskell,  governor  of  the  state  of 
Oklahoma.  A  copy  of  said  parole  is  here- 
to attached,  marked  '^Exhibit  A,"  and  made 
a  part  of  this  agreement. 

It  is  further  agreed  that  the  original 
term  of  the  sentence  of  four  years  expired 
on  July  11,  1909,  but,  with  the  credit  for 
good  time  allowed  the  petitioner  under  the 
law,  said  sentence  expired  on  November  8, 
1908. 

It  is  further  agreed  that  on  August  30, 
1909,  the  said  Charles  N.  Haskell,  governor 
as  aforesaid,  summarily,  and  without  notice 
to  petitioner,  or  without  any  hearing,  re- 
voked said  parole,  and  ordered  and  had  is- 
sued his  warrant  of  arrest,  commanding  the 
peace  ofTicers  of  the  state  to  arrest  the  pe- 
titioner, and  confine  him  in  the  penitentiary 
of  the  state  of  Oklahoma,  to  serve  out  the 
remaining  portion  of  the  said  sentence  as 
aforesaid. 

That,  in  pursuance  of  said  executive  or- 
der, W.  M.  Cates,  sheriff  of  Stephens  coun- 
ty, Oklahoma,  arrested  thf>  said  petitioner, 
and  he  is  now  in  the  custody  of  said  sheriff 
in  the  said  county.  A  copy  of  said  revoca- 
tion or  executive  order  is  hereto  attached, 
marked  ''Exhibit  B,"  and  made  a  part  of 
this  agreement. 

It  is  farther  agreed,  since  the  issuing  of 
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the  said  parole,  that  the  said  petitioner  has 
not  been  convicted  of  the  violation  of  any  of 
the  criminal  laws  of  the  state  of  Oklahoma, 
but  'it  is  agreed  that  said  Ridley  is  now 
charged  with  the  crime  of  selling  liquor  in 
the  county  court  of  Stephens  county,  Okla- 
homa, but  that  said  offense  is  alleged  to 
have  occurred  on  July  17,  1909. 

It  is  further  agreed  that  petitioner  made 
regular  monthly  reports  to  the  governor  as 
aforesaid,  up  until  the  date  said  original 
sentence  would  have  expired  by  allowance  to 
petitioner  credit  for  good  time. 

E.  E.  Morris, 

Attorney  for  Petitioner. 

Chas.  L.  Moore, 

Assistant  Attorney  General. 

Revocation  of  Parole. 
State  of  Oklahoma,  Executive  Department. 

Whereas  one  Will  Ridlev  was  convicted 
in  the  district  court  of  Comanche  county, 
Oklahoma  territory,  of  the  crime  of  man- 
slaughter in  the  second  degree,  and  was,  on 
the  11th  day  of  July,  A.  D.  1905,  sentenced 
to  a  term  of  four  years  in  the  territorial 
prison,  and  was  thereafter  confined  in  said 
prison  under  sa,id  sentence  until  on  or  about 
the  8th  day  of  February,  1908,  upon  which 
last-named  day  the  undersigned  governor  of 
the  3tace  of  Oklahoma  granted  a  parole  to 
said  Rialey,  upon  the  express  conditions 
therein  set  forth  as  follows,  to  wit: 

First.  That  the  said  Will  Ridley  shall 
immediately  go  to  the  home  of  his  wife,  in 
Duncan,  Stephens  county,  Oklahoma,  and 
there  remain  as  a  dutiful  husband  during 
the  remainder  of  said  sentence. 

Second.  That  the  said  Will  Ridley  shall 
report  in  writing  to  the  governor  of  the 
state  of  Oklahoma,  every  thirty  days  after 
the  signing  of  this  parole,  during  the  re- 
mainder of  said  sentence,  and  that  the  said 
Will  Ridley  will  abstain  from  the  use  of 
intoxicating  liquors,  and  to  remain  away 
from  all  places  where  intoxicating  liquors 
are  sold,  and  places  where  gambling  is  car- 
ried on,  and  will  avoid  all  evil  associations; 
that  he  will  respect  the  laws  of  the  state 
of  Oklahoma,  and  conduct  himself  in  all 
respects  as  an  upright  citizen. 

And  whereas  it  has  been  made  to  appear 
to  the  undersigned  governor  of  the  state  of 
Oklahoma  that  said  Will  Ridley  has  violat- 
ed the  terms  and  conditions  of  said  parole  in 
this,  to  wit,  that  he  has  not  conducted  him- 
self as  an  upright  citizen;  that  he  has  not 
remained  away  from  illicit  places  and  ques- 
tionable resorts,  and  places  where  intoxicat- 
ing liquors  were  sold,  as  by  the  terms  of  his 
parole  he  was  required  to  do,  but  that,  on 
the  contrary,  he  .has  engaged  in  the  unlaw- 
ful sale  of  intoxicating  liquors,  and  has  oth- 
envise  violated  the  terms  of  said  parole; 
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Now,  therefore,  in  consideration  of  the 
premises  and  by  virtue  of  the  authority  in 
me  vested,  I,  C.  N.  Haskell,  governor  of 
the  8tat€  of  Oklahoma,  do  hereby  annul, 
cancel,  and  revoke  the  said  parole  granted 
to  the  said  Will  Ridley,  and  hereby  order 
and  direct  all  sheriifa  and  other  police 
officers  of  the  state  of  Oklahoma  to  appre- 
hend the  said  Will  Ridley  wherever  he 
may  be  found,  and  to  take  him  into  said 
custody,  and  to  conduct  him  to  the  warden 
of  the  penitentiary  at  McAlester;  and  the 
said  warden  of  the  penitentiary  is  hereby 
ordered  and  directed  to  receive  said  Will 
Ridley,  and  confine  him  for  that  portion  of 
said  term  which  was  unexpired  at  the  date 
of  said  parole,  in  accordance  with  the  terms 
of  the  original  judgment  and  sentence  of 
said  court,  a  certified  copy  of  which  is 
hereto  attached. 

In  testimony,  I  have  hereunto  Bet  my 
hand,  and  caused  the  groat  seal  of  the  state 
of  Oklahoma  to  be  hereto  aflixed  this  30th 
day  of  August  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  nine,  and  of 
the  independence  of  the  United  States  of 
America,  the  one  hundred  and  thirty-third. 
[Seal.]  C.  N.  Haskell, 

Governor  of  the  stato  of  Oklahoma. 
Attest: 

Bill  Cross,  Secretary  of  State. 

Mr.  E.  E.  Morris  for  petitioner. 

Messrs.  Cliarles  West,  Attorney  Gen- 
eral, and  Charles  Jj,  Moore,  for  the  State: 

The  governor  can  put  such  conditions  in 
his  parole  as  he  may  see  fit,  except  those 
which  are  not  immoral,  illegal,  or  impos- 
sible of  performance,  and,  by  acceptance  of 
the  parole,  the  convict  assents  to  all  of  the 
terms  and  conditions  on  his  part,  and,  in 
case  of  their  breach,  forfeits  all  rights  and 
forbearances  previously  granted,  in  whicli 
case  the  balance  of  the  unexpired  term  must 
be  served  just  as  though  no  parole  had  been 
granted,  under  the  theory  that  the  parole 
while  in  force  had  merely  worked  a  suspen- 
sion, or  postponement,  of  the  balance  of  the 
sentence,  and  upon  its  revocation  the  con- 
vict would  have  to  serve  out  the  unexpired 
term  which  the  parole  had,  by  reason  of 
the  breach,  not  absolved  him  from,  but  had 
during  its  observance  only  suspended. 

Fuller  v.  State,  122  Ala.  32,  45  L.R.A. 
502,  82  Am.  St.  Rep.  17,  26  So.  146. 

Doyle,  J.,  delivered  the  opinion  of  the 
court: 

The  proposition  presented  involves  the 
power  of  the  governor  to  grant  paroles,  and 
to  revoke  paroles  upon  a  violation  of  tlie 
conditions  thereof,  after  the  expiration  of 
the  period  of  time  designated  in  the  sen- 
tence of  imprisonment.  Our  Constitution 
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confers  on  the  governor  the  power  to  grant, 
after  conviction,  paroles  and  pardons.  Sec- 
tion lU,  art.  6,  of  the  Constitution  is  as 
follows:  **The  governor  shall  have  power 
to  grant,  after  conviction,  reprieves,  com- 
mutations, paroles,  and  pardons  for  all  of- 
fenses except  cases  of  impeachment,  upon 
such  conditions  and  with  such  'restrictions 
and  limitations  us  he  may  deem  projKjr, 
subject  to  such  regulations  as  may  be  pre- 
scribed by  law.  He  shall  communicate  to 
the  legislature,  at  each  regular  session, 
each  case  of  reprieve,  commutation,  pirole, 
or  pardon  granted,  stating  the  name  of  the 
convict,  the  crime  of  which  he  was  con- 
victed, the  date  and  place  of  conviction, 
and  the  date  of  commutation,  pardon,  parole, 
*or  reprieve."  The  first  legislature  passed 
an  act  creating  a  board  of  pardons,  and  de- 
fining its  duties.  Chapter  62,  p.  576,  Sess. 
Law^,  1907-1908,  the  same  being  article  26, 
chap.  89,  Snyder's  Comp.  Stat.  1909.  This 
board  consists  of  the  state  superintendent 
of  public  instruction,  the  president  of  the 
board  of  agriculture,  and  the  state  auditor. 
Its  duties  are  to  hold  regular  meetings  at 
the  ollice  of  the  secretary  of  state,  on  the 
second  Monday  of  each  month,  and  such 
special  meetings  as  the  president  or  any 
two  members  may  direct,  and  to  receive 
applications  for  pardons  or  commutation 
of  punishment,  fix  a  date  for  the  hearings, 
and  cause  a  copy  of  the  order  to  be  pub- 
lished, and,  within  twenty  days  after  the 
hearing  of  any  case,  to  file  with  the  secre- 
tary of  state  its  decision  in  writing,  and 
transmit  a  copy  of  said  decision  to  the  gov- 
ernor. The  act  further  provides  that  "no 
pardons  nor  paroles  shall  be  granted  by  the 
governor  until  he  shall  present  the  matter 
to,  and  obtain  the  advice  of,  the  board  of 
pardons  and  parole,  but  he  may  commute 
death  sentence  of  persons  to  imprisonment 
for   life." 

Under  our  Constitution  the  pardoning 
power  is  vested  exclusively  in  the  governor 
of  the  state,  and  any  law  which  restricted 
this  power  would  be  unconstitutional  and 
void.  The  co-ordinate  departments  of  the 
government  have  nothing  to  do  with  the 
pardoning  power,  except  that  the  legisla- 
ture may  by  law  provide  how  applications 
may  be  made,  and  is  entitled  to  a  report 
at  each  regular  session  of  the  action  taken. 
People  V.  Bfown,  54  Mich.  15,  19  N.  W. 
671 ;  People  v.  Moore,  62  Mich.  496, 
29  N.  W.  80  J  People  v.  Cummings,  88  Mich. 
249,  14  L.R.A.  285,  50  N.  W.  310;  United 
States  V.  Wilson,  7  Pet.  160,  8  L.  ed.  640; 
Ex  parte  Wells,  18  How.  307,  15  L.  ed.  421 ; 
Ex  parte  Garland,  4  Wall.  333,  18  L.  ed. 
300;  Rich  v.  Chamberlain,  104  Mich.  436, 
27  L.R.A.  573,  02  N.  W.  584.  The  power 
conferred   bv   §    10   of    the   Constitution    is 
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practically  nnrestrictccl,  and  tlio  exercise 
of  executive  clemency  is  u.  matter  of  discre- 
tion. It  cannot,  however,  be  treated  as  a 
privilege.  It  is  as  much  an  oflicial  duty 
as  any  other  net.  It  is  vested  in  the  gov- 
ernor, not  for  the  benefit  of  the  convict  only, 
but  for  the  welfare  of  the  people,  who  may 
properly  insist  upon  the  performance  of 
that  duty  by  him  U  a  pardon  or  parole  is 
to  be  granted. 

Chief  Justice  Marshall  in  United  States 
T.  Wilson,  supra,  said:  "A  pardon  is  an 
act  of  grace  proceeding  from  the  power 
intrusted  with  the  execution  of  the  laws, 
which  exempts  the  individual  on  whom  it  is 
bestowed  from  the  punishment  the  law  in- 
flicts for  a  crime  he  has  committed.  It  is 
the  private,  though  oflicial,  act  of  the  execu- 
tive magistrate,  delivered  to  the  individual 
for  whose  benefit  it  is  intended/'  "A  'pa- 
role' as  the  term  is  used  in  criminal  law 
may  be  defined  as  the  release  of  a  convict 
from  imprisonment  upon  certain  conditions 
to  be  observed  by  him,  and  a  suspension  of 
his  sentence  during  his  liberty  thus  grant- 
ed." 24  Am.  &  Eng.  Enc.  Law,  2d  cd.  p.  552. 
This  constitutional  provision  is  self-execut- 
ing, and  we  believe  that  the  legislative  act 
creating  the  board  of  pardons  is  clearly 
unconstitutional  and  void.  In  it  the  leg- 
islature has  attempted  to  confer  pardon- 
ing power  upon  other  state  ofilcers,  which 
is  clearly  an  unconstitutional  interference 
and  infringement  upon  the  executive  power. 

In  support  of  this  conclusion  we  adopt 
the  language  and  cogent  reasoning  of  Jus- 
tice Uooker  in  the  case  of  Rich  v.  Cham- 
berlain, supra,  wherein  a  similar  constitu- 
tional provision  was  construed;  the  Michi- 
jran  legislature  having  passed  an  act  creat- 
ing a  board  of  pardons  consisting  of  four 
members  appointed  by  the  governor. 

"There  are  many  reasons  why  a  power  of 
this  kind  should  be  confided  to  the  highest 
executive  ofiTicer.  It  involves  a  wide  discre- 
tion. The  proceedings  upon  the  trial  may 
te  reviewed.  New  evidence  may  be  taken 
upon  which  to  rest  the  pardon,  thus,  in 
effect,  granting  a  new  trial.  It  may  be 
ex  parte,  after  the  witnesses  have  disap- 
peared or  are  dead.  It  may  and  often  is 
based  upon  an  alleged  reform  of  an  offender. 
Youth  or  age  may  furnish  an  excuse  for 
its  exercise.  Petitions  which  a  good-natured 
public  nign  without  reading,  and  importuni- 
ties of  interested  persons  and  friends,  may 
be  expected  wherever  there  is  hope  of  suc- 
cess. It  is  therefore  of  the  highest  im- 
portance to  the  public  that  this  power 
should  be  carefully  exercised,  and  that  the 
fullest  responsibility  should  rest  upon  the 
person  to  whom  it  is  confided.  The  oflice 
of  governor  seems  to  be  generally  considered 
the  proper  one  with  which  to  lodge  such 
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responsibility,  and  the  public  have  the  right 
to  insist  upon  his  perfonnancc  of  the  duty. 
Not  only  is  it  beyond  the  power  of  the  legis- 
lature to  impose  the  duty  upon  others, 
but  it  should  not  in  any  way  lessen  his  re- 
sponsibility to  the  public,  when  he  sets  aside 
the  judgment  of  court  and  jury  by  opening 
the  doors  of  a  prison  to  a  convicted  felon. 
If  the  act  in  question  does  this,  it  should 
not  be  sustained.  The  effect  of  it  is  to  es- 
tablish a  sort  of  tribunal  open  to  convicts, 
where  the  question  of  whether  they  should 
be  pardoned,  or  be  licensed  to  go  at  large, 
may  be  tried.  The  conclusion  reached,^ 
i.  e.,  the  result, — accompanied  by  a  recom- 
mendation, must  be  certified  to  the  govern- 
or, who  then  grants  or  refuses  a  x>ai^don, 
as  he  may  think  advisable. 

"We  understand  that  the  practice  of  this 
board  is  lo  conduct  its  investigations  with 
care  and  thorouglincss,  to  require  notice  to 
be  given  to  the  authorities,  to  reduce  proof 
to  writing,  and  to  return  the  same,  with  a 
report  in  detail,  to  the  governor.  This, 
however,  seems  to  be  under  rules  of  its  own 
devising,  or  prescribed  by  the  governor,  for 
the  act  requires  nothing  of  the  kind.  This 
is  unimportant,  however,  as  it  might  be 
remedied  by  legislation.  But  the  vital  de- 
fect in  the  act  is  that  it  tends  to  substitute 
the  judgment  of  the  board  for  that  of  the 
governor.  It  can  be  truly  said  that  the 
opinions  of  the  board  need  not  be  control- 
ling. But  the  tendency  is  naturally  to  of- 
fer an  opportunity,  if  not  an  inducement, 
to  an  overburdened  magistrate,  to  depend 
upon  the  judgment  of  a  board  in  which  he 
has  confidence,  and  which  has  made  a  more 
careful  investigation  than  he  has  made,  and 
to  act  upon  the  recommendation  of  such 
board,  while  the  public  have  a  right  to  the 
fullest  exercise  of  his  own  understanding 
and  judgment,  which  they  have  signified  by 
their  Constitution  that  they  desire.  This 
right  should  not  be  thwarted  or  placed  in 
jeopardy  by  a  law  whose  natural  result  may 
be  expected  to  contravene  the  spirit  of  the 
constitutional  provision.  A  loose  exercise 
of  the  pardoning  power  is  greatly  to  be  de- 
plored. It  is  inexcusable.  It  is  a  blow  at 
good  order,  and  is  an  additional  hardship 
upon  society  in  its  conflict  with  crime  and 
criminals, — a  conflict  which  is  irrepressible, 
and  in  which  the  criminal  has  many,  and 
possibly  undue,  advantages.  The  erection 
of  a  court  of  pardons  is  of  such  doubtful 
expediency,  offering,  as  it  doos,  an  opportu* 
nity  to  the  convict — practically  within  the 
doors  of  every  prison — to  press  his  suit  for 
pardon,  that  it  should  never  be  permitted 
until  the  people  have  signified  a  willingness 
that  the  safeguards  placed  in  their  Consti- 
tution be  removed.  The  erection  of  a  court 
of  pardons  is  to  invite  unworthy  applica- 
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tions.  A  practice  grows  up.  It  offers  a 
premium  to  pardon  brokers,  and  the  pardon, 
in  place  of  remaining  a  matter  of  high, 
executive  discretion  based  upon  legitimate 
clemency,  degenerates  to  a  routine  award  of 
a  committee,  to  be  obtained  and  justified  by 
compliance  with  fixed  rules,  and  sought  as 
an  assertion  of  right  rather  than  clemency. 
Ihis  section  .  .  .  contemplates  that  the 
legislature  may  regulate  the  manner  of  ap- 
plying for  pardons,  but  this  should  not  be 
construed  to  confer  the  power  to  limit  the 
discretion  of  the  governor  to  grant  pardons, 
or  to  require  any  other  officer  to  first  pass 
upon  the  question.  All  power  is  taken  from 
the  legislature  except  that  of  regulating  the 
manner  of  applying  to  the  executive.  Act 
150  [Pub.  Laws  1803,  p.  248]  does  not  pro- 
fess or  attempt  to  do  this.  Its  title  is  silent 
upon  the  one  and  only  subject  in  relation 
to  pardons  which  the  Constitution  permits 
the  legislature  to  act  upon.  It  nowhere 
provides  how  applications  for  pardons  shall 
be  made,  or  that  such  applications  shall  be 
uniform.  It  does  not  regulate  applications 
for  pardons.  It  provides  for  a  board  which 
must  act  in  cases  where  petitions  are  filed, 
and  gives  no  authority  to  the  board  to 
act  in  the  absence  of  petitions.  It  seems  to 
regulate  the  board  which  the  act  creates, 
instead  of  regulating  the  manner  of  making 
application  to  the  only  officer  authorized  to 
grant  pardons.  Under  the  claim  that  it  is 
prescribing  a  manner  of  applying  for  a  par- 
don, it  imposes  a  duty  to  investigate  and  re- 
port, and  professes  to  authorize  the  governor 
to  act  upon  such  report  and  recommenda- 
tion. If  this  means  anything,  it  is  that 
the  governor  might  lawfully  forego  any  in- 
vestigation, and  net  upon  the  recommenda- 
tion of  the  board,  substituting  their  judg- 
ment for  his  own.  The  answer  to  this  is 
that  we  cannot  suppose  that  the  governor 
will  pay  any  attention  to  the  recommenda- 
tion, because  the  Constitution  imposes  a 
duty  upon  him.  The  act  does  not  regulate 
the  method  of  applying  for  pardons.  It 
does  provide  for  a  sort  of  investigation 
which  we  are  told  that  the  legislature  in- 
tended should  be  disregarded.  In  my  opin- 
ion, this  was  not  the  legislative  intent.  On 
the  contrary,  it  was  expected  that  the  gov- 
ernor would  do  just  what  the  legislature  un- 
dertook to  provide  that  he  might  do,  viz.,  act 
upon  the  report  and  recommendation  with- 
out personal  investigation.  If  there  were 
no  board  of  pardons,  a  governor  would  not 
be  likely  to  feel  at  liberty  to  grant  a  pardon 
upon  a  mere  application,  without  investiga- 
tion. If  he  did,  such  a  practice  would  not 
meet  public  approval,  nor  would  it  be  a 
proper  discharge  of  his  duty.  Yet  the  act 
in  question  provides  that  he  may  do  that 
very  thing,  and,  to  sustain  the  act,  the  ar- 
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gument  must  be  mr.de  that  the  legislature 
aid  not  mean  what  the  language  expressly 
states,  but  intended  that  the  report  and  rec- 
ommendation should  be  wholly  disregarded 
by  the  governor. 

"Our  attention  has  not  been  called  to  a 
case  involving  the  quesstion  that  has  been 
discussed.  Our  own  investigation  has  dis- 
closed that,  by  most  st  \te  Constitutions,  the 
pardoning  power  is  lodged  with  tlie  govern- 
or, as  it  is  with  the  President  under  the 
Federal  Constitution.  In  several  states  the 
power  of  the  governor  is  restricted,  possibly 
to  cut  off  any  danger  of  an  undue  exercise 
of  the  power.  In  most  of  those,  however, 
the  consent  of  the  governor  is  indispensable. 
It  is,  however,  a  significant  fact,  and  one 
that  bears  forcibly  upon  this  case,  that  we 
have  found  no  instance  where  a  board  has 
been  created  by  statute,  but  invariably  by 
constitutional  provisions." 

This  section  of  the  Constitution,  in  ex- 
press terms,  provides  that  the  governor 
shall  have  power  to  grant  paroles  upon 
"such  conditions,  and  with  such  restrictions 
and  limitations,  as  he  may  deem  proper." 
It  must  be  conceded  that,  under  this  clause 
of  said  section  of  the  Constitution,  the  gov- 
ernor may,  upon  the  granting  of  a  parole, 
attach  such  conditions  as  he  sees  fit,  so  long 
as  they  are  not  immoral,  illegal,  or  impos- 
sible of  performance,  provided  they  are  to 
be  kept  and  performed  or  complied  with 
during  the  term  for  which  the  prisoner  was 
sentenced  by  the  judgment  of  the  court. 
Counsel  for  petitioner  contends  that,  as 
the  agreed  statement  of  facts  shows  that 
petitioner  had  not  violated  any  of  the  con- 
ditions of  his  parole  until  after  the  expira- 
tion of  the  period  of  time  designated  in  the 
sentence  of  imprisonment,  "the  governor  is 
without  power  to  revoke  the  parole,"-^it- 
ing  Re  Prout,  12  Idaho,  494,  5  L.R.A.(N.S.) 
1064,  86  Pac.  275,  10  A.  &  E.  Ann.  Cas.  190. 
In  that  case  the  judgment  provided  that 
the  term  of  imprisonment  should  commence 
to  rim  from  the  date  of  defendant's  delivery 
to  the  warden,  and  by  a  divided  court  it  was 
held  that  a  condition  of  the  parole  was  ille- 
gal because  it  extended  beyond  the  term  for 
which  the  defendant  was  sentenced,  and 
thereby  increased  the  punishment  imposed 
by  the  judgment.  Justice  Sullivan  dissent- 
ed in  a  strong,  well-reasoned  opinion.  The 
doctrine  of  that  case  has  no  application 
here. 

Under  the  provisions  of  Procedure  Crim- 
inal (Snyder's  Comp.  Stat.  1909,  chap.  89, 
art.  14),  after  a  plea  or  verdict  of  guilty, 
the  court  must  render  judgment,  and  assess 
the  punishment  or  penalty  prescribed  by 
law.  The  time  fixed  for  executing  a  judg- 
ment and  sentence,  or  for  the  commencement 
of  its  execution,  is  not  one  of  its  essential 
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elements,  and,  strictly  speaking,  is  not  a 
part  of  the  judgment  and  sentence.  The 
essential  part  of  the  judgment  and  sen- 
tence is  the  punishment,  and  the  amount 
thereof,  without  reference  to  the  time  when 
it  shall  be  executed.  Except  in  cases  where 
the  defendant  haa  been  convicted  of  two  or 
more  offenses,  before  judgment  of  either, 
the  order  of  the  court  in  reference  to  the 
time  when  the  sentence  shall  be  executed  is 
not  material.  Expiration  of  the  time  with- 
out imprisonment  is  in  no  sense  an  execu- 
tion of  the  jugdment  and  sentence.  HoHon 
▼.  Hopkins,  21  Kan.  638;  Dolan's  Case,  101 
Mass.  219;  State  v.  Cockerham,  24  N.  C. 
(2  Ired.  L.)  204;  Ex  parte  Bell,  50  Miss. 
282;  Re  Edwards,  43  N.  J.  L.  555,  39  Am. 
Rep.  610.  "While,  as  a  general  rule,  the 
imprisonment  begins  with  the  sentence,  and 
the  sentence  is  subject  to  existing  valid 
laws,  the  imprisonment  may  be  suspended 
by  appellate  or  other  judicial  proceedings, 
or  by  reprieve,  or  otherwise;  and  the  period 
during  which  the  imprisonment  may  be  suf- 
fered may  be  interrupted  by  escape,  or  be 
changed  by  the  pardoning  power,  so  long  as 
the  change  does  not  increase  the  penalty 
imposed  by  the  sentence,  or  is  not  other- 
wise illegal."  State  T.  Home,  5|L  Fla.  125, 
7  L.R.A.(N.S.)  719,  42  So.  388:  See  also 
Re  Linden,  112  Wis.  523,  88  N.  W.  645;  Ex 
parte  Wadleigh,  82  Cal.  518,  23  Pac.  190; 
Re  Canfield,  98  Mich.  644,  57  N.  W.  807. 
**The  release  of  a  prisoner  on  parole  does 
not  amount  to  a  commutation  of  his  sen- 
tence, since  it  does  not  change  his  punish- 
ment into  a  less  severe  one;  the  sentence  re- 
maining in  force,  and  the  prisoner,  while 
enjoying  his  liberty,  being  liable  to  be 
reimprisoned  at  any  time."  24  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  553. 

In  Fuller  v.  State,  122  Ala.  32,  45  L.R.A, 
502,  82  Am.  St.  Rep.  17,  26  So.  146,  the 
court  says:  ''The  parole  does  not  in  any 
wise  displace  or  abridge  the  sentence;  it 
merely  stops  its  execution  for  a  time  only, 
it  may  be,  or  indefinitely,  it  may  prove, — 
it  suspends,  not  destroys.  The  suspension 
is  like  that  which  occurs  constantly  in 
the  administration  of  criminal  laws,  where 
the  defendant  appeals  from  the  judgment 
of  conviction.  The  execution  of  the  sen- 
tence is  by  the  appeal  superseded  and  post- 
poned, pending  the  appeal ;  and,  if  the  judg- 
ment is  affirmed,  the  execution  of  the  sen- 
tence thereupon  begins  and  continues  for 
the  period  set  down  originally  in  the  judg- 
ment. So,  the  word  is  used  in  this  statute; 
ond,  upon  condition  broken,  the  sentence, 
which  has  all  along  hung  in  its  entirety 
over  the  liberty  of  the  paroled  convict,  is 
to  be  executed  upon  him  *as  though  no  pa- 
role had  been  granted  to  him.'  This  is  the 
plain  meaning  of  the  statute;  and,  so  in- 
^«  J^j;.A,(N.SO 


terpreted,  it  involves  of  necessary  conse- 
quence the  proposition  that  upon  condition 
broken,  even  after  the  time  at  which  the 
sentence  would  have  ended  but  for  its  sus- 
pension, the  convict  may  still  be  remanded 
to  custody,  that  the  unserved,  and  hence 
unexpired,  part  of  the  sentence — that  part 
which  he  was  released  from  serving  during 
the  period  of  durance  originally  specified 
— may  be  executed  upon  him.  So,  the  law 
is  written."  The  conditions  of  the  parole 
in  this  case  refer  to  the  judgment  and  sen- 
tence to  be  affected  by  it  in  its  legal  and 
proper  aspect.  The  conditions  cannot  be 
said  to  be  immoral,  or  to  be  impossible 
of  performance  during  the  life  of  the  pe- 
titioner; nor  can  it  be  illegal,  since  the 
particular  period  of  time  within  which  the 
sentence  is  to  be  suffered  by  thd  convict 
as  specified  in  the  judgment  and  sentence 
is  not  a  part  of  the  judgment  and  sentence, 
except  so  far  as  it  fixes  tin  quantum  of 
time  that  he  must  suffer  such  penalty,  and 
the  conditions  imposed  are  not  forbidden  by 
law,  and  do  not  increase  the  punishment 
imposed  by  the  court.  If  the  particular 
period  of  time  fixed  by  the  court  within 
which  the  execution  of  the  sentence  of  im- 
prisonment was  to  be  fully  performed  is 
extended,  or  held  in  abeyance  or  postponed, 
the  time  or  duration  of  imprisonment  is  not 
thereby  increased,  and  the  interruption  of 
the  execution  of  the  judgment  and  sen- 
tence during  the  time  the  petitioner  was 
at  liberty  under  the  parole  was  secured 
to  him  by  his  acceptance  of  the  conditions 
thereof,  and  the  petitioner  cannot  complain 
of  it. 

If  a  condition  of  the  parole  upon  which 
petitioner  secured  his  release  from  impris- 
onment has  been  violated  by  him,  the  pa- 
role may  be  revoked,  and  the  petitioner 
may  be  rearrested  and  compelled  to  un- 
dergo so  much  of  the  original  sentence  as 
he  had  not  suffered  at  the  time  of  his  re- 
lease. State  V.  Home,  supra;  State  y. 
Barnes,  32  S.  C.  14,  6  L.R.A.  743,  17  Am. 
St.  Rep.  832,  10  S.  E.  611;  12  Cyc.  Law 
&  Proc.  p.  908;  Ex  parte  Marks,  64  Cal. 
29,  49  Am.  Rep.  C84,  28  Pac.  109.  The  pe- 
titioner accepted  and  agreed  to  ^e  condi- 
tions of  the  parole,  thereby  securing  his 
release  from  imprisonment,  and  he  is  bound 
by  its  terms  and  conditions.  One  of  the 
conditions  of  the  parole  was  that  defend- 
ant, "Will  Ridley,  will  abstain  from  the 
use  of  intoxicating  liquors,  and  to  remain 
away  from  all  places  where  intoxicating 
liquors  are  sold,  and  places  where  gambling 
is  carried  on,  and  will  avoid  all  evil  as- 
sociations; that  he  will  respect  the  laws 
of  the  state  of  Oklahoma,  and  conduct  him- 
self in  all  respects  as  an  upright  citizen." 
The  violation  of  this  condition  of  the  pa* 
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role  renders  it  null  and  void,  and,  upon 
the  revocation  by  the  governor  for  such 
violation,  the  status  of  the  petitioner  is  as 
though  he  had  never  been  paroled.  The 
law  imposes  the  obligation  to  complete  the 
term  of  imprisonment  fixed  by  the  judg- 
ment and  sentence,  as  though  no  parole  had 
been  granted^  and  petitioner  should  be  re- 
turned to  serve  the  remainder  of  his  term 
of  imprisonment. 

When  a  convict  has  been  released  upon  a 
parole,  his  rearrest  and  return  to  custody  by 
an  executive  order  revoking  the  parole  is 
not  in  violation  of  the  constitutional  guar- 
aHty  "that  no  person  shall  be  deprived  of 
his  liberty  without  due  process  of  law," 
or  "that  no  warrant  shall  issue  but  upon 
probable  cause,  supported  by  oath  or  affir- 
mation," since,  being  a  convict  at  large 
by  executive  clemency  which  he  has  accept- 
ed on  conditions  included  therein,  upon  the 
violation  of  any  of  such  conditions,  he  is 
merely  an  escaped  convict,  and  not  entitled 
to  invoke  such  constitutional  guaranty. 
However,  a  convict  who  has  been  released 
upon  a  parole,  and  apprehended  upon  the 
revocation  thereof,  in  the  absence  of  a  stat- 
ute, or  of  an  express  provision  in  the  pa- 
role giving  him  the  right  to  a  hearing  be- 
fore a  court  having  jurisdiction,  may,  upon 
an  application  for  writ  of  habeas  corpus 
averring  the  facts,  show  that  he  has  fully 
performed  the  conditions  of  the  parole^  or 
that  he  has  a  legal  excuse  for  not  having 
done  so,  or  that  he  is  not  the  same  person 
who  was  convicted.  If  it  be  determined  up- 
on the  hearing  of  such  application  that 
there  has  not  been  a  violation  of,  or  non- 
compliance with,  the  condition  or  condi- 
tions of  the  parole,  or  if  the  petitioner  shall 
show,  to  the  satisfaction  of  the  court,  some 
valid  reason  or  excuse  for  such  violation  or 
noncompliance,  he  should  be  discharged 
from  custody;  but  if  a  violation  of,  or  non- 
compliance with,  the  condition  or  conditions 
pf  the  parole,  be  shown  to  the  satisfaction 
of  the  court  without  any  legal  reason  or  ex- 
cuse therefor,  the  petitioner  should  be  re- 
manded to  custody,  and  ordered  to  have 
the  original  sentence  imposed  upon  him 
duly  executed,  or  so  much  thereof  as  has 
not  been  already  suffered. 

In  the  matter  of  "the  credit  for  good 
time  allowed  petitioner  under  the  law,"  the 
parole  and  its  revocation  in  no  way  af- 
fects it.  Under  our  Constitution  it  is  the 
duty  and  prerogative  of  the  legislative  de- 
partment to  define  crime,  and  fix  the  max- 
imum and  minimum  penalty,  and  to  fix  by 
law  the  kind  and  manner  of  punishmoiit, 
and  to  provide  such  disciplinary  regula- 
tions for  prisoners,  not  in  conflict  with  the 
fundamental  law,  as  the  legislature  deems 
best.  It  is  the  duty  of  the  judicial  de- 
IQ  L.R.A,(N.S,) 


partment  to  try  olTenders  against  those 
laws,  and  upon  conviction  to  sentence  them 
under  the  statute.  The  governor  has  no 
authority,  and  has  not  attempted  to  insert 
as  a  provision  of  the  parole  that  a  revoca- 
tion of  its  provisions  should  work  a  for- 
feiture of  the  statutory  diminution  of  sen- 
tence  for  good  conduct  while  in  prison. 
Such  a  condition  as  a  consequence  of  the 
revocation  of  the  parole  would  in  effect  re- 
quire petitioner  to  serve  a  longer  term  than 
that  for  which  he  had  been  sentenced,  and 
would  therefore  be  illegal.  We  are  of  opin- 
ion, upon  an  examination  of  the  authori- 
ties and  upon  principle,  that  an  act  of  the 
legislature  specifically  defining  credits  for 
good  behavior^  in  existence  at  the  date  of 
the  judgment  against  the  prisoner,  becomes 
a  part  of  the  sentence  and  inheres  into  the 
punishment  assessed,  and  is  not  an  inva- 
sion of  the  constitutional  prerogative  of 
the  governor. 

It  having  been  brought  to  the  attention 
of  the  sheriff  of  Stephens  county,  the  re- 
spondent in  this  case,  that  by  the  execu- 
tive order  it  became  the  duty  of  all  sher- 
iffs and  other  peace  officers  of  the  state  py 
apprehend  the  said  William  Ridley,  wherev- 
er he  may  be  found,  and  to  take  him  into 
safe  custcSy,  and  to  conduct  him  to  the 
warden  of  the  penitentiary  at  McAlester, 
the  respondent,  as  sheriff  acted  within  his 
authority  in  arresting  and  detaining  him  in 
custody.  It  appearing  that  the  arrest  and 
detention  of  the  petitioner  is  warranted  un- 
der the  conditions  of  the  parole  by  which 
he  secured  his  release  from  imprisonment, 
the  writ  of  habeas  corpus  is  denied. 

It  is  by  the  court  ordered  that  petitioner 
be  remanded  to  the  custody  of  the  sheriff 
of  Stephens  county,  and  by  him  to  be  de- 
livered to  the  warden  of  the  state  peniten- 
tiary at  McAlester,  there  to  serve  the  re- 
mainder of  the  original  sentence  imposed 
upon  him,  until  the  same  shall  be  fully 
executed. 

Writ  denied,  and  petitioner  remanded. 

Furnian,  P.  J.,  and  Owen,  J.,  concur. 

Petition  for  rehearing  denied  March  10, 
1910. 
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V. 

CITY  OF  ABERDEEN,  Appt 
(—  s.  D.  — ,  123  N.  W.  80.) 

Pleading  —  demurrer  ;—  general  denial 

—  carrying  back. 

1.  A  demurrer  to  one  defense  of  an  an- 
swer, the  other  of  whiph  is  a  general  4p- 
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nial,  cannot  be  carried  back  to  the  com- 
plaint, under  the  rule  that  a  demurrer 
searches  the  whole  record,  since  defendant 
cannot  deny  and  demur  at  the  same  time. 

Municipal  con^oration  —  personal   In- 
Jury  —  notice  —  petpoactive  statute. 

2.  A  statute  requiring  notice  to  be  given 
to  a  municipal  corporation  before  the  suit 
is  brought,  to  hold  it  liable  for  a  personal 
injury,  does  not  apply  to  a  cause  the  action 
upon  which  is  brought  on  the  very  day  the 
•tatute  goes  into  effect. 

(October  8,  1909.) 

APPEAL  by  defendant  from  an  order  of 
the  Circuit  Ck)urt  for  Brown  County 
sustaining  a.  demurrer  to  the  answer  in  an 
action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Taubman,  Williamson,  and 
Ilcppeid,  for  appellant: 

A  demurrer  to  any  pleading  relates  back 


to  the  first  defective  pleading,  and,  at  the 
time  of  the  argument  of  the  demurrer  before 
the  circuit  court,  the  conditions  were  the 
same  as  though  the  defendant  had  inter- 
posed a  general  demurrer  to  the  plaintilTs 
complaint. 

Tribune  Printing  &  Binding  Co,  v.  Barnerf, 
7  N.  D.  691,  75  N.  W.  904,  6  Enc.  PL  & 
Pr.  p.  326. 

A  change  in  the  procedure  or  method  of 
procedure  does  not  render  an  act  uncon- 
stitutional or  ew  post  facto  as  to  liabilities 
incurred  before  it  was  passed. 

State  V.  Bunker,  7  S.  D.  639,  65  N.  W. 
33 ;  State  v.  Hughes,  8  S.  D.  338,  00  N.  W. 
1070;  8  Cyc.  Law  &  Proc.  p.  1021;  Cooley, 
Const.  Lim.  331. 

Mr.  Amos  N.  Goodman,  for  respondent: 

The  issues  as  to  whether  the  complain*", 
states  facts  sufficient  to  constitute  a  cause 
of  action  can  be  raised  only  by  demurrer  to 
the  complaint,  or  by  motion  for  judgment 
non  obstante  verdicto  after  a  demurrer  has 
been  overruled. 


Note.  —  May  a  demurrer  to  a  separate 
defense  he  carried  haclc  to  the  cotti' 
plaint f  ^vhere  the  defendant  lias  also 
pleaded  a  g&neral  denial. 

The  question  whether  a  demurrer  to  a 
plea  in  abatement  or  replication  seardhes 
the  record  is  excluded  from  this  note. 

It  has  been  held  in  several  states,  not- 
withstanding a  general  denial  has  been 
pleaded,  together  with  a  special  defense, 
that  a  demurrer  to  the  latter  will  be  car- 
ried back  to  the  declaration  or  complaint. 
Henderson  v.  Hale,  19  Ala.  154;  Gould  v. 
Steyer,  75  Ind.   50;    Alkire  v.   Alkire,   134 


rule  has  always  prevailed.  It  was  the  rule 
prior  to  the  statute  of  Anne,  and  to  say 
that  the  defendant,  because  he  pleads  two 
pleas,  one  of  which  results  in  a  demurrer, 
cannot  go  back  and  attack  the  declaration, 
would  be  to  deprive  him  of  a  portion  of  the 
privilege  which  the  legislature  intended  to 
confer.  He  cannot  plead  and  demur  at  the 
same  time,  because  the  common  law  forbids 
it  and  the  statute  does  not  allow  it,  but 


he  may  plead  two  pleas,  and  he  tajseajthe 
right  witn   ah   its   le^ylTrmate   consequences. 

r.|TO    rtj^^fhji/.^i    i«^^t>mf^^v}innoY^    tjlCrC    COmCS 

a  denvurrcr  upon  either  .ol  theZtwaHInealof 


pleaaing,^e  may  run  bj.ck_upon  jthat  line 
Ind'.  350,  32  N.  E,  571;  McAfee  v.  Bending,'|Tb~'see'  whrdi  "party    comnutteT  the    first 
36   fnd.  App.   028,   76  N.  E.   412;   Cobe  v.     ' 
Mallov    (Ind.  App.)    88  N.  E.  620;   Neyens 
V.  Flessher   (Ind.  App.)   88  N.  E.  026;  Dor- 
sev  V.  State,  4  Gill  &  J.  471. 

So  it  has  been  held  that  a  demurrer  to  a 
special  plea  will  search  the  record  back  to 
the  declaration,  notwithstanding  the  gen- 
eral issue  has  been  pleaded.  Auburi^  &  Q. 
Canal_CiUJ^  Leitch.  4  Denio.  65.  overruling 
ticfcTtothe  contrary  m  VViioeier  v.  Curtis, 
"fi  Wend.  653;  Doarborne  v.  Kent,  14  Wend. 
183;  Russell  v.  Rogers,  15  Wend.  351;  Mil- 
ler V.  Maxwell,  16  Wend.  9.  This  rule  is 
recognized  in  Bishop  v.  Quintard,  18  Conn. 
395. 

In  Auburn  k  O.  Canal  Co.  v.  Leitch,  su- 
pra, the  court  said  that  ^  dpfpr^dant  pould 
not  both  plpfif]  ami  domur.  alt.liou^h  he  mav 


two  f}T  m^rC  p1nftffj_Rninp  of 
may  tprmiyiate  iiy  isauca  of 
while  others  may  roauTF"in  iggiifta.  nf  Inw. 
,  *:  I  and  whenever  we  come  to  a  de- 
murrer, whether  it  be  to  the  plea,  replica- 
tion, rejoinder,  or  still  further  onward,  the 
rule  is  to  give  judgment  against  the  party 
who  committed  the  first  fault  in  ploading, 


auTt~and  agaiiisL  Lliltt~pfftty  judgment  will 
he~7cildered.  Aside  from  the  dicta  [in  the 
cases  above  cited],  there  \9  not  a  shadow 
of  authority  either  here  or  in  England  for 
a  different  doctrine." 

And  this  doctrine  was  applied  in  Neyens 
V.  Flesher,  supra,  where,  after  a  demurrer 
to  a  complaint  had  been  overruled,  a  gen- 
eral denial  was  filed  together  with  a  special 
plea  which  was  demurred  to. 

It  was  held  in  Henderson  v.  Hale,  supra, 
that  a  demurrer  to  a  special  plea  of  justifi- 
cation to  several  counts  of  a  declaration  for 
libel,  which  was  accompanied  by  the  gen- 
eral issue,  may  be  visited  upon  the  counts 
of  the  declaration  to  which  the  special  plea 
is  related. 

But  on  the  other  hand,  iji  Illinois  it  haa_ 
been  held  that  a.  demurrer  to  a  special  de- 
f^TTS?^,"  when  accompanied  hy_a_ploa_of  the 
geiTeral  Issue^  win  not"  relate  back  to  the 
CTiiiiiilittnt  or  (leclaration.  IfTl^^nc.  PI.  &  Pr. 
ylT'TrTT;  Wear  v.  Jacksonville  &  S.  R.  Co. 
24  111.  .593;  Wilson  v.  Mvrick,  26  III.  34; 
Sohofiold  V.  Settlcv,  31  111.  515;  Ward  v. 
Stout,  32  111.  399 :  *Mount  v.  Hunter,  58  III. 
246;    St.   Louis,  J.  &   C.   R.   Co.  v.  Lurton, 


if   the    fault   be    such    as   would    make    the 

pleading    bad    on    general    demurrer.     This    72    111.    118;    Brackett    v.    People,    72    HI. 
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14  Enc.  PI.  &  Pr.  p.  91 ;  6  Enc.  PI.  &  Pr. 
p.  296;  Maxwell  Code  PL  366;  Code  Civ. 
Proc.  §§  320  &  121. 

A   demurrer    to   one    of   several    defenses 
does  not  reach  back  to  the  complaint  over 
the  issues  joined  on  a  general  denial. 
•   6  Enc.  PI.  &  Pr.  pp.  330  &  332;   9  Enc. 
PI.  &  Pr.  p.  882. 

A  statute  begins  to  speak  from  the  mo- 
ment it  takes  effect,  and  not  before,  and  must 
be  construed  prospective  in  operation,  unless 
t)ie  intent  that  it  shall  operate  retrospec- 
tively is  expressed  in  clear  and  unambigu- 
ous terms,  or  necessarily  implied  from  its 
langugage,  which  would  make  it  inopera- 
tive otherwise. 

Gilbert  v.  Ackerman,  159  N.  Y.  118,  45 
L.R.A.  120;  63  N.  E.  753,  Murdock  v. 
Franklin  Ins.  Co.  33  W.  Va.  407,  7  L.R.A. 
572;  10  S.  E.  777,  Stewart  v.  Vandervort, 
34  W.  Va.  524,  12  L  R.A.  50,  12  S.  E.  730. 

Whiting:,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  instituted  by  the  plain- 
tiff and  respondent  to  recover  from  the  de- 
fendant and  appellant  damages  which  the 
plaintifT  claims  to  have  suffered,  owing  to 
the  negligence  of  the  defendant  in  main- 
tenance and  care  of  its  streets.  The  com- 
plaint sets  forth  the  defective  condition  of 
the  street;  the  fact  that  plaintiff  fell,  owing 
to  the  defective  condition  of  such  street; 
and  that  she  sustained  injury  as  the  result 
of  such  fall.  The  defendant,  answering,  for 
the  first  defense  interposed  a  general  denial, 
and  for  the  second  defense  alleged  that  plain- 
tiff had  not  given  to  the  city,  through  its 
auditor,  any  written  notice  of  the  time, 
place,  and  cause  of  the  alleged  injuries,  and 


that  such  auditor  or  clerk  had  received  no 
written  or  verbal  notice  of  any  kind  of  the 
time,  place,  or  cause  of  such  injury.  The 
plaintiff  interposed  a  demurrer  to  the  second 
defense  contained  in  such  answer,  alleging 
as  grounds  of  said  demurrer  that  said  second 
defense  does  not  set  forth  facts  sufficient  to 
constitute  a  defense  in  this  action.  At  the 
time  of  the  hearing  on  demurrer,  the  defend- 
ant objected  to  further  proceedings  in  said 
action,  for  the  reason  that  the  facts  stated 
in  the  complaint  did  not  constitute  a  cause 
of  action  against  the  defendant,  and  speci- 
fied some  six  alleged  defects  in  said  com- 
plaint. Upon  the  hearing  of  such  demurrer 
and  objections,  the  objections  were  overruled 
and  the  demurrer  sustained;  and  it  is  from 
such  order  overruling  such  objctions  and 
sustaining  the  demurrer  that  this  appeal  is 
taken.  Appellant  alleges  three  errors,  as 
follows:  First,  that  the  court  erred  in  sus- 
taining the  demurrer  of  plaintiff  to  the  sec- 
ond defense  contained  in  its  answer;  second, 
the  court  erred  in  overruling  the  objections 
made  by  the  defendant  at  the  time  of  arg^u- 
ment  of  such  demurrer,  for  the  reasons 
sitated  in  said  objections;  third,  the  court 
erred  in  holding  that  the  complaint  of  the 
plaintiff  stated  facts  sufficient  to  constitute 
a  cause  of  action  against  the  defendant. 
That  there  may  be  no  misunderstanding  of 
the  record,  w-e  would  state  that  the  court  in 
making  its  order  simply  sustained  the  de- 
murrer to  the  second  defense,  and  overruled 
the  objections  interposed,  but  did  not  in  any 
manner  hold  or  state  that  the  complaint 
stated  facts  sufficient  to  constitute  a  cause 
of  action  against  the  defendant. 

The    complaint    alleges    that    the    injury 
complained  of  was  received  on  the  Ist-  day 


596;    Chestnut    v.    Chestnut,    77    111.    346; 
Compton  V.  People,  86  111.  176;  Mix  v.  Peo- 

£le,  86  111.  329;  Supreme  Lodge  K.  P.  v. 
[cLennan,  171  Ili.  417"49  N.  E.  530.  af-" 
firming  69  111.  App.  599;  Hedrick  v.  People, 
221  111.  374,  77  N.  E.  441,  5  A.  &  E.  Ann. 
Cas.  690;  Shunick  v.  Thompson,  25  III. 
App.  619;  Rice  v.  Aleshire,  72  III.  App. 
455;  Marshall  v.  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  80  III.  App.  531 ;  McDonald  v.  Orvis, 
5  Biss.  183,  Fed.  Cas.  No.  8,764. 

The  Illinois  rule  above  stated  has  been 
applied  to  an  action  of  debt  where  a  'plea 
of  non  eat  factum,  together  with  other  spe- 
cial pleas  which  were  demurred  to,  has  been 
interposed.  Shunick  v.  Thompson;  Wil- 
son v.  Myrick;  and  Mix  v.  People. — supra. 
In  Brawner  v.  Lomax,  23  111.  496,  Clay- 
comb  v.  Munger,  51  111.  373,  and  Culver  v. 
Third  Nat.  Bank,  64  III.  528,  where  the 
general  issue,  together  with  a  special  plea, 
was  filed,  it  was  held  that  a  demurrer  to 
the  latter  did  not  search  the  record  back  to 
the  declaration.  But  in  these  cases  a  de- 
murrer to  the  declaration  had  been  previ- 
26  L.R.A.  (N.S.) 


ously  overruled.  And  this  doctrine  was  also 
applied  in  Chicago  v.  People,  210  111.  84, 
71  N.  E.  816,  where,  after  a  demurrer  to  a 
petition  for  mandamus  had  been  overruled, 
an  answer  setting  up  a  complete  defense 
was  filed,  and  thereupon  the  respondent  de- 
murred to  the  relator's  replication. 

Attention  is  called  to  the  fact  that  the 
general  question  whether  a  demurrer 
searches  the  record,  after  a  demurrer  to 
the  complaint  or  declaration  has  been  over- 
ruled, is  not  considered  in  this  note. 

But  it  was  held  in  Reeves  v.  Forman,  26 
III.  313,  that  as  there  was  no  general  issue 
in  an  action  of  covenant,  a  plea  of  non  est 
factum  will  not  be  regarded  as  the  general 
issue,  so  as  to  prevent  a  demurrer  to  a 
special  plea  reaching  back  to  the  declara- 
tion. 

Where,  with  leave  of  the  court,  a  plea 
of  the  general  issue  is  withdrawn,  and  a 
special  pleading  is  filed,  a  demurrer  thereto 
will  then  be  carried  back  to  the  declaration. 
Mudge  V.  Rinkle,  45  111.  App.  604. 
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of  June,  1907,  and  the  summons  herein  wan 
issued  July  1,  1907.  From  the  above  it  will 
be  noticed  that  the  defendant  did  not  directly 
demur  to  the  complaint,  but  it  is  its  conten- 
tion on  appeal  that,  under  the  well-estab- 
lished rule  of  practice  to  the  effect  that  a 
demurrer  searches  the  whole  record,  its  ob- 
jections became  virtually  a  motion  to  the 
court  asking  the  court  to  set  aside  the  com- 
plaint, on  the  demurrer  to  the  said  second 
defense  in  answer,  or,  in  other  words,  that 
the  court  was  bound  to  consider  the  com* 
plaint  as  demurred  to.  While  we  doubt  the 
correctness  of  appellant's  contention,  and  do 
not  think  the  interposing  of  the  objections 
was  the  equivalent  to  moving  the  trial  court 
to  treat  the  complaint  as  demurred  to,  yet 
for  the  purposes  of  this  appeal,  we  will  con- 
sider the  case  the  same  as  if  the  defendant 
had,  by  direct  motion  or  petition,  asked  the 
court  to  apply  the  rule  above  stated,  to  the 
effect  that  a  demurrer  does  search  the  whole 
record.  This  then  leaves  two  questions  for 
consideration : 

First.  Under  the  conditions  of  the  plead- 
ings in  this  case,  could  the  rule  that  a  de- 
murrer searches  the  whole  record  apply  to 
the  complaint  herein?  If  the  above  should 
be  answered  in  the  negative,  then  was  the 
demurrer  to  the  second  defense  properly  sus- 
tained ?  ^  pfirjgnjnswering  a  com_plaint, 
Ujtlifi.-answ£j[.,4s-^  general_denial,  admits, 
Rr.^the,_purposes  of  the'Tnal,  fhaj£  the  facts 
pleaded  in  the  complaint  state  a  p;ooH  c^nae 
of  actloiK  9  Enc.  PI.  &"Pr.  p.  882.  On  the 
other  hand,  if  the  defendant  demurs  to  such 
complaint,  for  the  purposes  of  the  demurrer, 
he  admits  the  facts  to  be  as  alleged  in  com- 
plaint, but  contends  that  they  are  not  suffi- 
cient to  show  cause  of  action.  It-jgiU  thiis 
j^C^fign  that  a  general  denial  and  a  demur- 
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rer  are  absolutely  inconsi stent"  tne  o] 

le  other^  and,  for  that  reason,  both  under 
the  common  law  and  the  Codes,  in  practi- 
cally all  of  the  states,  it  is  held  that  a  per- 
son cannot  interpose  to  the  same  cause  of  ac- 
tion both  a  general  denial  and  a  demurrer, 
unless,  perhaps,  in  those  cases  where  the 
allegations  of  the  complaint  purporting  to 
state  the  cause  of  action  are  divisible  in 
their  nature.  31  Cyc.  Law  &  Proc.  p.  310; 
6  Enc.  PI.  &  Pr.  p.  382;  9  Enc.  PI.  &  Pr. 
p.  882;  Baylies.  Code  PI.  &  Forms,  203.  Ap- 
plying the  above  rule  in  this  case,  it  will  be 
seen  that  the  defendant  could  not  have 
pleaded  its  first  defense  and  joined  with  it  a 
gpneral  demurrer.  <]]5^v]d  it  ^"dlr^'^tlv  do 
what  it  ooiild  not  do  directly?  Undoubtedly 
appellant  in  the  trial  court  could  have  asked 
leave  to  withdraw  its  answer,  and  have  in- 
terposed a  demurrer,  but  such  action  was 
not  taken,  and  this  general  denial  stood  as  a 
part  of  the  answer  at  the  time  of  the  hcar- 
inir  on  demurrer  to  the  other  part  of  the 
26  L.R.A.(N.S.) 


answer.  The  courts  uniformily  hold  that 
one  cannot  indirectly  demur  where  it  could 
not  directly,  and  that,  for  that  reason,  the 
rule  that  a  demurrer  searches  the  whole 
record  has  no  application  as  against  a 
pleading  to  wliiclTlrgTIgral  denial  >ina-l>ftftn — 
mtejposett;  31  Cyc,  Law  &  Proc.  p.  342;  6 
Enc.  PI.  &  Pr.  p.  332;  Baylies,  Code  PI.  & 
Forms,  287;  Wheeler  v.  Curtis,  11  Wend. 
660.  The  court  in  Wheeler  v.  Curtis  says: 
"Whether  the  first  count  in  the  declaration 
is  defective  or  not  is  a  question  that  can- 
not be  raised  upon  this  demurrer.  The  de- 
fendants have  pleaded  the  general  issue  to 
the  whole  declaration,  and  to  permit  them, 
on  a  demurrer  to  the  replication,  to  go  back 
and  object  to  the  declaration,  would  be  al- 
lowing the  defendants  to  do  indirectly  what 
they  could  not  do  directly,  to  wit,  plead  and 
demur  to  the  same  count.  7  Bacon,  Pleas 
&  PI.  457,  note.  They  cannot  override  the 
general  issue,  and  have  the  benefit  of  a  de- 
murrer in  this  wav,  under  the  rule  that  a 
party  may  go  back,  and  take  advantage  of 
the  first  fault  in  pleading,  for  the  operation 
and  effect  would  be  the  same  as  if  a  general 
demurrer  had  been  put  into  the  defective 
pleading."  It  is  therefore  clear  that  the  de- 
fendant was  in  no  position  to  question  the 
sufficiency  of  the  complaint. 

This  brings  us  to  the  question  of  whether 
or   not  the   second  defense   interposed   was 
good  as  against  the  demurrer.     Chapter  90, 
p.    138,    Laws    1907,    which    was    approved 
March  7,  3907,  and  went  into  effect  on  July 
1,    1907,   provides   that  "no  action  for  the 
recovery   of   damages   for   injury  or   death, 
against  any  city  or  incorporated  town,  on 
account   of   its    negligence,    shall    be    main- 
tained   unless   written   notice   of   the   time, 
place,  and  cauie .olunjury  is  glvglL-tp~tjie_^ 
clerk  of  the  city  or  incoq^-ated  towiij^  by  _ 
the  person  injured,^  his  or  her  agent  or  at=- .. 
torney,  within  sixty  days  alter  tjie  injury. 

',  ~~.  '^Tt^is  the  appellant's  contention 
that  this  statute  applies  to  the  case  at  bar, 
while  it  is  the  contention  of  the  respondent 
that  this  statute  applies  only  to  causes  of 
action  accruing  after  July  1,  1907.  We  do 
not  pass  upon  the  question  of  whether  an- 
swer or  demurrer  was  the  proper  method  to 
raise  this  defense,  but  treat  it  as  though  it 
could  be  raised  by  answer,  as  was  attempted 
here  Cooley,  in  his  work  on  Constitutional 
Limitations,  7th  ed.,  says  at  page  529:  "It 
is  a  sound  rule  of  construct^n  that  a  stat- 
ute should  have  a  prospective  operation  only 
unless  its  terms  show  clearly  a  legislative 
intention  that  it  should  operate  retrospec- 
tively." In  the  case  of  Price  v.  Hopkin,  13 
Mich.  318,  in  construing  a  statute  affecting 
a  question  of  limitation  of  time  for  bring- 
ing actions,  which  statute,  if  applied  to  the 
case  then  before  the  court,  would  absolutely 
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take  from  the  plaintiff  any  right  of  action, 
the  court  holds  that  such  statute  could  not 
be  applied  to  duch  case;  and  it  having  been 
contended  in  that  case  that,  inasmuch  as 
the  statute  in  question  was  passed  in  March, 
and  was  ordered  to  take  effect  on  the  Ist  of 
the  next  January,  the  people  had  notice  dur- 
ing such  intervening  time  that  such  statute 
would  go  into  effect  on  such  date,  and  that, 
such  notice  being  a  reasonable  one,  and  giv- 
ing the  plaintiff  a  reasonable  time  to  com- 
mence action,  the  statute  should  be  sus- 
tained as  retroactive.  The  court,  by  Justice 
Cooley  after  referring  to  tw^o  authorities 
which  apparently  supported  this  position, 
calls  attention  to  the  Constitution  of  Michi- 
gan, which  provides  that  no  public  act  shall 
take  effect  or  be  in  force  until  the  expira- 
tion of  ninety  days  from  the  end  of  the  ses- 
sion, unless  the  legislature  shall  otherwise 
direct,  states  that  the  idea  embodied  in  such 
Constitution  is  not  that  tlie  passage  of  a 
law  is  notice,  but  that  ninety  days  from 
the  end  of  the  session  is  required  to  bring 
knowledge  of  the  law  to  the  public  at  large, 
and  that  such  notice  cannot  be  held  com- 
plete until  the  period  allowed  has* expired; 
and  it  was,  moreover,  held  in  that  case  that 
the  extra  time  allowed  for  the  act  in  ques- 
tion therein  to  take  effect  was  owing  to  the 
importance  of  the  matter,  and  the  need  of 
giving  the  people  more  time  to  familiarize 
themselves  therewith,  and  the  learned  jus- 
tice held  that  to  make  the  act  operate  as 
notice  from  the  time  of  its  passage  would  be 
a  violation  of  the  constitutional  provision 
quoted.  The  above  constitutional  provision 
is  very  similar  to  the  provision  found  in  our 
Constitution,  to  wit,  that  a  law  shall  not 
go  into  effect  until  ninety  days  after  the  ad- 
journment of  the  session  at  which  it  is 
passed,  unless,  in  case  of  an  emergency,  the 
legislature  by  a  two-thirds  vote  shall  other- 
wise direct.  Applying  the  rule  laid  down  in 
the  Michigan  case  to  the  case  at  bar,  we  find 
that  the  plaintiff  did  not  have  complete 
notice  of  the  passage  of  the  act  in  question 
until  the  very  day  this  action  was  brought. 
Therefore,  under  the  rule  and  for  the  rea- 
sons laid  down  in  the  above  Michigan  case, 
it  could  not  well  be  holden  that  this  law 
was  retroactive.  It  is  entirely  different 
from  that  class  of  legislation  so  often  seen 
wherein  some  provision  is  made,  requiring 
notice  before  an  act  can  be  done,  but  wiiich 
law,  while  l^cifically  providing  that  it 
shall  apply  not  only  to  matters  in  the  fu- 
ture, but  also  to  cases  then  existing,  fur- 
ther provides  for  a  reasonable  notice  in 
cases  then  existing.  In  direct  line  with  the 
Michigan  case  is  the  case  of  Gilbert  v.  Ack- 
erman,  350  N.  Y.  118,  45  L.R.A.  118,  53 
N.  E.  753,  which  cites  the  Micliigan  case 
with  approval,  and  holds,  as  was  held  in 
20  L.R.A.(N.S.) 


that  case,  that  a  statute  which  attempts  to 
shorten  the  period  for  bringing  an  action, 
without  providing  a  reasonable  time  foi 
bringing  it  after  the  statute  takes  effect,  ii 
unconstitutional. 

We  are  therefore  firmly  convinced,  both 
because  laws  should  be  construed  as  pros* 
pective  unless  clearly  retrospective,  and 
also  because  to  hold  the  law  now  before  ue 
as  retrospective  would  render  it  unconstitu- 
tional, that  the  statute  in  question  should 
be  held  prospective  only,  and  have  no  ap- 
plication to  the  case  at  bar.  In  support  of 
this  position  we  cite  Richmond  v.  Henrico 
County,  83  Va.  204,  2  S.  E.  26;  People  v. 
O'Brien,  111  N.  Y.  1,  2  L.R.A.  255,  7  Am. 
St.  Rep.  684,  18  N.  E.  692;  Murdock  v. 
Franklin  Ins.  Co.  33  W.  Va.  407,  7  L.R.A. 
672,  10  S.  E.  777;  Stewart  v.  Vandervort, 
34  W.  Va.  624,  12  L.R.A.  60,  12  S.  E.  736. 
The  lower  court  committed  no  error  in  sus- 
taing  plaintiff's  demurrer  to  the  said  sec- 
ond defense  pleaded  in  said  answer. 

The  order  of  the  trial  court  appealed  from 
is  affirmed. 

McCoy,  J.,  taking  no  part  in  the  deci- 
sion. 


NORTH  DAKOTA  SUPREME  COURT. 

CITY  OF  MAYVILLE,   Respt., 

V. 

C.  A.  ROSING,  Appt. 

(—  N.  D.  —,  123  N.  W.  393.) 

Municipal  ordinance  ^  fire  limits  -« 
"construct." 

1.  A  city  ordinance  enacting  that  it  shall 
be  unlawful  to  construct  any  wooden  build- 
ing within  the  fire  limits  of  the  city  is  not 
violated  by  a  repairing  or  remodeling  of  a 
wooden  building  unless  it  is  done  to  the 
extent  of  substantially  erecting  a  "new 
building''  as  that  word  is  commonly  under- 
stood. 

Same  —  violation. 

2.  Before  an  ordinance  declaring  it  un- 
lawful  to   construct   any   wooden   building 

Headnotes  by  Morgan,  Ch.  J. 

^i  ■■■■ ■  ■!    ■      ■       —  ■!■      .1  ■■  ^m^t^^mm^^m 

Note.  —  Remodeling^  reconstructing, 
or  augmenting  building  as  con^^ 
struction  or  erection  within  fire-limit 
statute  or  ordinance. 

The  kindred  question  as  to  what  const!* 
tute  repairs,  reconstruction,  or  alteration 
of  building  within  fire-limit  statute  or  or- 
dinance,  is  considered  in  the  case  note  ap- 
pended to  Seneca  v.  Cochran,  post,  124. 

As  said  in  13  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  398:  "If  a  building  be  so  changed 
in  plan,  structure,  dimensions,  and  general 
appearance  that  it  might,  according  to  the 
common  understanding  of  men,  be  called  in 
common  parlance  a  new  building,  then  it 
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within  the  establislied  fire  limitG  of  the  city 
is  yiolatedj  the  acts  must  be  brought  within 
the  terms  of  the  ordinance,  or  synonymous 
terms,  or  terms  included  within  the  terms 
of  the  ordinance. 

Same  — -  construction.  ' 

3.  If  the  terms  of  such  an  ordinance  be 
liberally  construed  there  can  be  no  convic- 
tion thereunder  based  solely  on  the  fact 
that  the  acts  are  within  the  spirit  or  pur- 
pose of  the  ordinance. 

Same  —  facts  —  conclusion. 

4.  Facts  stated  in  the  opinion  held  not  to 
show  a  violation  of  an  ordinance  declaring 
it  unlawful  to  construct  a  wooden  building 
within  the  fire  limits  of  the  city. 

(November  C,  1900.) 

APPEAL  'by-  defendant  from  a  judgment 
of  the  District  Court  for  Traill  Goun- 
ty  convicting  him  of  violation  of  a  munici- 
pal ordinance  prohibiting  the  construction 


of  wooden  buildings  within  the  city  fire 
limits.    Reversed.  , 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bngerud,  Hold,  &  Frame  for 
appellant. 

Mr.  F.  W.  Ames,  for  respondent: 

It  is  not  necessary  that  a  new  building 
should  be  distinct  from  and  independent  of 
an  old  one  in  order  to  be  deemed  a  building 
erected. 

Nelson  v.  Campbell,  28  Pa.  156;  Harman 
V.  Cummings,  43  Pa.  322;  State,  Delione, 
Prosecutor,  v.  Long  Branch,  55  N.  J.  L. 
108,  25  Atl.  274. 

The  erection  of  a  building  includes  work 
performed  in  adding  a  story  to  a  building. 

Driesl>ach  v.  Keller,  2  Pa.  St.  79. 

As  the  city  council  meant  to  guard  the 
city  against  fire  it  is  the  duty  of  the  court 
so  to  construe  the  ordinance  that  such 
intent  may  be  carried  into  effect,  and 
therefore   any   material   alteration    in   the 


may  be  deemed  a  violation  of  the  ordinance 
forbidding  the  erection  of  wooden  buildings 
within  fire  limits." 

The  owner  of  a  brick  building  is  not  for- 
bidden to  construct  an  addition  of  two 
stories,  having  a  wooden  frame  and  cov- 
ered with  corrugated  iron,  by  an  ordinance 
providing  that  no  person  shall  build  any 
structure  of  wood.  Montgomery  v.  Louis- 
ville &  N.  R.  Co.  84  Ala.  127,  4  So.  62G. 

And  a  dwelling  house  is  not  erected  with- 
in the  statute,  where  an  old  building  used 
originally  as  a  church,  and  later  as  a  join- 
er's shop,  is  raised,  newly  sided,  roofed  and 
plastered,  a  cellar  dug  under  it,  and  par- 
titions placed  in  it,- to  fit  it  for  use  as  a 
residence.    Booth  v.  State,  4  Conn.  65. 

And  repairs  are  not  prohibited,  nor  is 
llhe  restoration  of  a  partially  burned  fac- 
tory, if  the  burning  was  not  so  extensive  as 
to  require  practically  a  rebuilding,  by  an 
c»rdinancc  forbidding  the  erection  or  re- 
I'Jiilding  of  such  a  factory  within  certain 
limits.    Glenn  v.  Baltimore,  5  Gill  &  J.  424. 

But  there  is  a  violation  of  an  ordinance 
forbidding  the  erection  or  building  of  a 
wooden  shop  or  warehouse  within  the  fire 
limits,  where  the  occupant  of  a  frame  build- 
ing converts  it  from  a  blacksmith's  shop 
into  a  cabinetmaker's  shop  and  warehouse, 
by  alterations  and  additions,  including  an 
addition  to  its  height  of  4  feet  on  one  side 
and  10  feet  on  the  opposite  side,  besides  a 
lateral  extension  of  9  inches.  Douglass  v. 
Com.  2  Rawle,  262. 

Bo,  there  is  a  violation  of  an  ordinance 
restricting  as  to  locality  the  right  to  erect 
structures  of  wood,  where  the  owner  of 
such  a  structure  adds  thereto  a  story  of 
wood.  Carroll  v.  Lvnchburg,  84  Va.  803,  6 
8.  E.  133. 

A  wooden  building  was  erected  within  a 
fire-limit  statute  where  the  owner  of  a  shed 
raised  it  6  or  7  feet,  inclosed  it,  and  cov- 
ered it  with  a  roof.  People  v.  Marley,  2 
Wheeler,  C.  C.  74. 
26LJ^A.(N.S.) 


See  also  State,  Delione,  Prosecutor,  v. 
Long  Branch,  65  N.  J.  L.  108,  25  Atl.  274, 
which  is  sufficiently  set  out  in  Matvillb  v. 

ROSINO. 

In  construing  an  act  relative  to  the  erec- 
tion or  construction  of  buildings  within  fire 
limits,  the  court  in  Shultz  v.  Wireman,  4 
Phila.  121,  said:  "If  a  building  is  de- 
stroyed by  fire,  the  act  of  replacing  it  by 
another  building  is  a  new  erection  or  con- 
struction, and  I  cannot  see  that  the  exist- 
ence of  party  walls  changes  the  nature  or 
the  character  of  the  act  in  the  least,  or  can 
convert  into  mere  repair  that  which  it  will 
not  be  denied  would  constitute  an  erection 
if  no  building  had  been  upon  this  lot  to  be 
destroyed.  Webster  tells  us  that  to  repair 
is  to  restore  to  a  sound  or  good  state  aftei 
decay,  injury,  dilapidation,  or  partial  de- 
struction. Construct  means  to  put  together 
the  parts  of  a  thing  in  their  proper  place  or 
order;  to  build;  to  form;  so  that  the  ordi- 
nary sense  in  which  these  terms  are  used 
would,  of  themselves,  seem  to  settle  this  ques- 
tion; for  when  the  several  parts  of  the  pro- 
posed building  shall  have  been  put  to- 
gether in  their  proper  place,  the  building 
will  have  been  constructed,  but  not  re- 
paired." 

Tlie  owner  of  a  livery  stable  34  by  90 
feet  cannot  make  it,  under  guise  of  repair,  60 
by  134  feet,  without  violating  an  ordinance 
forbidding  the  location,  erection,  or  construc- 
tion of  a  livery  stable  witliin  certain  limits. 
Caskey  v.  Edwards,  128  Mo.  App.  237,  107 
S.  W.  37.  It  will  be  noted  that  this  is  not 
a  fire-limit  case,  and  does  nwcome  within 
the  scope  of  the  note.  It  was  incidentally 
found,  and  has  been  included  without  a 
special  search  for  others  of  its  kind. 

On  moving  buildincf  within  fire  limits  as 
violation  of  prohibition  against  erection 
within  such  limits,  see  the  case  note  ap- 
pended to  Red  Lake  Falls  Mill.  Co.  v.  Thief 
River  Falls,  24  L.R.A.(N.S.)  450. 
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building  or  any  considerable  augmentation  i 
^of  it,  so  as  to  enlarge  its  dimensions  lateral-  . 
'  ]y  or  on  its  sides,  is  within  the  meaning,  and  I 

therefore  within  the  ordinance. 

People  V.  Marley,  2   Wheeler,   C.   C.   74; 

Douglass  V.  Com.  2  Rawle,  202;  Carroll  v. 

J-ynchburg,  84  Va.  803,  6  S.  E.   133. 

Morgan,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  was  convicted  of  violating 
a  city  ordinance  declaring  it  unlawful  for 
any  person  *'to  construct  any  wooden  build- 
ing within  such  limits"  (fire  limits),  and 
further  declaring  that  "all  buildings  here- 
after erected  therein  shall  be  built  of  brick, 
stone,  or  other  fireproof  material,"  and  has 
appealed  from  a  judgment  against  him  im- 
posing a  fine  of  $100  for  a  violation  of  such 
ordinance,  and  costs,  and  said  judgment 
further  provided  that  the  defendant  should 
be  imprisoned  until  such  fine  w^as  paid,  as 
provided  by  statute  in  cases  of  nonpayment 
of  fines.  Before  the  enactment  of  this  ordi- 
nance, the  defendant  built  a  one-story 
wooden  building  with  a  skylight  raised  at 
one  end  thereof  higher  than  the  other  parts 
of  the  roof.  The  building  as  thus  erected 
was  about  42  feet  in  length,  and  24  feet 
8  inches  in  width,  and  about  10  feet  in 
height  at  the  highest  part  outside  of  the 
skylight  part,  which  was  about  17  feet  high 
at  its  highest  point.  The  sides  of  this  build' 
ing  were  not  of  equal  height,  and  the  roof 
was,  in  consequence  of  this  fact,  slanting. 
Aii^v  the  ordinance  was  passed,  defendant 
made  changes  in  the  building  as  follows: 
The  roof,  with  the  skylight,  was  removed, 
and  the  building  raised  in  height,  except  at 
the  front.  On  the  rear  16  feet  of  the  upper 
part  of  the  building  was  an  addition  with  a 
peaked  roof.  This  addition  is  16  feet  long, 
and  the  height  is  about  17  feet  to  the  peak 
of  the  roof  from  the  ground,  and  about  12 
feet  to  the  base  of  the  roof.  By  this  change 
one  side  of  the  building  was  made  about  3} 
feet  higher  than  before,  and  the  other  was 
made  about  71  feet  higher.  As  stated  be- 
fore, the  height  of  the  original  building  was 
irregular,  and  it  was  made  of  the  same 
height  by  the  change.  The  peaked  roof  part 
at  the  rear  of  the  roof  of  the  building  was 
divided  into  four  rooms  for  sleeping  room 
purposes.  The  front  was  not  changed  as  to 
height  or  appearance.  The  only  change  in 
the  appcara^e  of  the  sides  was  that  made 
by  reason  of'Wie  increased  height. 

The  sole  question  presented  on  the  appeal 
is  whether  the  acts  of  the  defendant  in  thus 
changing  the  character  of  the  building  were 
within  the  prohibition  of  the  ordinance 
against  the  construction  of  wooden  build- 
ings, as  it  is  conceded  that  the  material  used 
in  the  building  was  not  fireproof.  The  ordi- 
nance is  penal  in  its  character,  and  a  viola- 
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tion  of  its  te^-ms  is  followed  by  a  line  of 
$100,  and  costs,  and,  if  the  fine  is  not  paid, 
the  oilender  may  be  imprisoned  under  the 
provisions  of  §  10,104  Rev.  Codes  1905.  Tlie 
city  contends  for  a  liberal  construction  of 
the  provisions  of  the  ordinance.  Defend- 
ant contends  for  a  strict  construction  there- 
of, in  view  of  its  penal  character.  We  do 
not  think  it  material  whether  §§  10,313 
and  853S,  Rev.  Codes  1905,  calling  for  a 
liberal  construction  of  the  provisions  of  the 
Penal  Code  and  Code  of  Criminal  Procedure, 
or  whether  the  rule  of  common  law  calling 
for  a  strict  construction  of  penal  statutes 
and  actions  for  a  penalty,  shall  govern. 
The  result  must  be  the  same  in  this  case. 

Conceding  that  the  provisions  of  the  ordi- 
nance are  to  be  liberally  construed,  we  do 
not  think  that  the  judgment  o^  the  district 
court  should  stand,  in  view  of  other  provi- 
sions'of  the  Code.  This  rule  of  liberal  con- 
struction does  not  do  away  with  the  fact 
that  the  defendant  must  be  shown  to  have 
violated  the  ordinance.  The  Code  authorizes 
the  city  to  enact  ordinances  of  this  kind  and 
to  provide  penalties  for  violation  thereof; 
but  such  acts  are  not  subject  to  such  penal- 
ty until  ordinances  are  enacted  pursuant  to 
such  statutory  authority,  and  the  terms 
thereof  have  been  violated.  It  is  elementary 
that  the  terms  of  the  ordinance  must  be 
such  as  to  include  the  defendant's  acts  be- 
fore the  penalty  can  be  rightfully  imposed 
upon  him.  This  is  so  whether  the  proceed- 
ing under  which  it  is  imposed  be  deemed 
civil  or  criminal  in  its  character.  The  or- 
dinance forbids  the  construction  of  wooden 
buildings.  Is  repairing  or  remodeling  or  en- 
larging a  building  always  to  be  regarded, 
under  this  ordinance,  the  same  as  building 
it  in  the  first  instance?  Clearly  not,  or  the 
most  insignificant  change  in  a  structure 
would  subject  one  to  a  penalty.  On  the  oth- 
er hand,  if  four  or  five  stories  be  added  to 
a  one-story  building,  will  that  always  be 
deemed  simply  repairing  or  enlarging  with- 
in the  ordinance?  Clearly  not.  It  is  diffi- 
cult, however,  to  state  what  facts,  so  far 
as  changes  in  buildings  are  concerned,  will 
constitute  a  violation  of  this  ordinance.  No 
fixed  rule  can  be  laid  down  stating  what  is 
to  be  deemed  a  "new  building"  or  a  "repair- 
There  are  no  definite  rules  laid  down 
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in  the  precedents  or  cases  on  this  point. 
The  nearest  that  has  been  found  is  in  State, 
Dclione,  Prosecutor,  v.  Long  Branch,  65  N. 
J.  L.  108,  25  Atl.  274,  a  case  based  on  a  city 
ordinance  similar  to  the  one  under  consid- 
eration. In  that  case  the  court  approved 
the  rule  laid  down  in  Armstrong  v.  Ware, 
20  Pa.  510,  a  mechanics'  lien  case.  In  the 
New  Jersey  case  this  language  was  approved, 
from  Combs  v.  Lippincott,  35  N.  J.  L.  483: 
"While  it  must  be  admitted  that  a  building 
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may  be  greatly  changed  in  structure,  in 
the  materials  which  enter  into  it,  and  in 
its  internal  arrangements,  without  at  all 
losing  its  identity  or  ceasing  to  be  the  same 
building,  it  can  hardly  be  denied,  I  think, 
that  it  may  be  so  entirely  changed  in  plan, 
in  structure,  in  dimensions,  and  in  general 
appearance  as  to  become,  in  a  fair  sense  and 
according  to  the  common  understanding  of 
men,  another  building, — a  new  building." 
In  addition  to  this,  the  court  said,  in  State, 
Delione,  Prosecutor,  ▼.  Long  Branch,  supra: 
"Applying  this  rule  to  the  circumstances  of 
the  present  case,  I  think  the  judgment  of 
the  police  justice  may  be  justified  with  ref- 
erence to  the  main  building.  Considering 
the  change  in  the  position,  the  new  front, 
the  increased  width,  the  greater  elevation, 
the  di/Terent  internal  arrangements  necessi- 
tated thereby,  and  the  great  alteration  in 
outward  appearance,  resulting  therefrom, 
the  structure  might,  according  to  common 
understanding,  in  common  parlance,  be 
called  *a  new  building.' "  Under  the  facts 
of  that  case,  the  changes  in  the  building 
were  much  greater  than  in  this  case,  and 
were  as  follows:  The  building  was  original- 
ly one  story  and  an  attic  in  height,  14  feet 
in  width  on  the  street,  and  24  feet  deep. 
This  was  changed  by  moving  the  building 
back  a  little,  by  taking  out  the  front  and 
putting  in  a  new  one,  by  extending  the  low- 
er story  7  feet  laterally  along  the  street, 
and  putting  on  a  full  second  story  in  place 
of  the  attic,  making  the  roof  3  or  4  feet 
higher  than  before,  and  extending  the  sec- 
ond story  about  10  feet  laterally  along  the 
street  and  projecting  about  3  feet  beyond 
the  lower   story. 

In  Landis's  Appeal,  10  Pa.  379,  the  court 
said  that  "in  the  common  understanding 
and  language  of  the  people,  when  we  speak 
of  the  erection  or  construction  of  a  house  or 
building,  we  mean  the  erection  of  a  new 
house  or  building,  and  not  the  repairing  of 
an  old  one."  In  Armstrong  v.  Ware,  supra, 
the  court  said:  "Where  the  structure  of  a 
building  is  so  completely  changed  that,  in 
common  parlance,  it  may  be  properly  called 
'a  new  building'  or  'a  rebuilding,'  it  comes 
within  the  lien  law."  In  Douglass  v.  Com. 
2  Rawle,  262,  the  court  laid  down  this  test, 
and  said :  "It  is  idle  to  answer  on  the 
blacksmith's  shop,  for  that  is  no  longer  ex- 
isting, but  has  been  enlarged,  altered,  and 
converted,  in  the  words  of  the  special  ver- 
dict, into  a  cabinet  warehouse  and  shop,  and 
forms,  within  the  purview  of  the  ordinance, 
a  new  wooden  building  erected  on  a  lot  or 
piece  of  g^'ound  within  the  limits  of  this 
city."  In  Montgomery  v.  Louisville  &  N.  R. 
Co.  84  Ala.  127,  4  So.  020,  the  court  said,  in 
reference  to  a  violation  of  an  ordinance 
like  the  one  in  suit,  where  an  addition  at 
26L.R.A.(N.S.) 


the  end  of  the  railway  company's  depot,  30 
by  42  feet  and  24  feet  high,  was  erected: 
"Without  undertaking,  therefore,  to  deter- 
mine whether  the  structure  in  question  is 
a  wooden  structure,  we  are  satisfied  that 
the  extension  or  enlargement  of  the  com- 
plainant's brick  depot  building  in  the  man- 
ner described  does  not  fall  within  the  pro- 
hibitions of  the  ordinance.  .  •  .  What 
we  do  decide  is  that  the  ordinance  of  the 
city  which  has  been  enacted  on  this  sub- 
ject does  not  meet  the  case  in  hand."  In 
Tuttle  V.  State,  4  Conn.  08,  the  court  said: 
"Where  a  building  was  removed  and  ex- 
tensively repaired,  to  which  an  addition  was 
made  of 'the  same  width,  height,  and  slope 
of  roof,  it  was  held  that  these  acts  did  not 
constitute  the  erection  of  a  building  within 
the  .  .  .  [ordinance]  to  secure  the  city 
of  New  Haven  from  damage  by  fire."  In 
Booth  V.  State,  4  Conn.  05,  the  court  said: 
"That  a  former  building  was  extensively 
repaired  and  converted  to  a  new  use  is  ^ot 
disputed;  but  whether  regard  be  had  to 
etymology,  or  the  popular  meaning  of  lan- 
guage, no  dwelling  house  was  built  or  erect- 
ed, and,  of  consequence,  no  law  has  been  con- 
travened." In  13  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  398,  the  rule  is  laid  down  as  follows: 
"If  a  building  be  so  changed  in  plan,  struc- 
ture, dimensions,  and  general  appearance 
that  it  might,  according  to  the  common  un- 
derstanding of  men,  be  called,  in  common 
parlance,  a  new  building,  then  it  may  be 
deemed  a  violation  of  the  ordinance  forbid- 
ding the  erection  of  wooden  buildings  within 
fire  limits." 

We  do  not  think  that  this  ordinance 
should  be  deemed  to  have  been  violated  if 
the  facts  show  only  a  violation  of  its  spirit, 
intent,  or  the  purpose  of  its  enactment, — to 
lessen  loss  by  fire.  It  is  true  that,  by  the 
changes  in  this  building,  more  combustible 
materials  were  added  to  ft  than  there  weie 
in  it  originally;  but  that  fact  should  not 
be  the  sole  test.  Its  provisions  or  terms 
must  be  violated  also,  and  before  the  penalty 
can  rightfully  be  imposed,  the  facts  must 
be  brought  within  the  terms  of  the  ordi- 
nance, or  within  terms  included  within  the 
terms  of  the  ordinance,  or  of  synonymous 
meaning.  If  the  facts  constitute  a  rebuild- 
ing of  the  old  structure,  then  the  ordinai:ce 
is  violated;  but  a  repairing  or  remodeling, 
without  clearly  or  substantially  changing 
the  character  or  appearance  of  the  struc- 
ture, is  not  a  violation  of  the  ordinance. 
The  words  'repairing"  and  "remodeling"  are 
not  synonymous  or  included  within  the 
meaning  of  the  word  "building."  This  con- 
struction is  in  harmony  with  our  statutes 
which  declare  that  words  in  statutes  are 
to  be  understood  in  their  ordinary  sense, 
and  words  in  informations  are  to  be  con- 
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strued  according  to  tlieir  usual  acceptation 
in  common  language.  Sections  C601  and 
0854,  Rev.  Codes  1905.  It  is  not  enough 
that,  through  a  strained  construction  of  tlic 
words  of  the  ordinance,  a  violation  of  its 
terms  can  be  predicated.  If  a  liberal  con- 
struction be  the  rule,  the  intendments  alone 
are  not  sufficient  to  warrant  a  conviction. 
The  language  must  sustain  a  conviction, 
and,  if  it  does  not,  no  conviction  can  fol- 
low, however  glaringly  the  spirit  of  the  en- 
actment may  be  violated.  The  terms  of  the 
statute  cannot  be  extended  unreasonably, 
even  under  a  liberal  construction.  Suther- 
land, Stat.  Constr.  2d  ed.  §  590.  On  this 
point  the  following  rule  seems  to  state  the 
rule  correctly:  "A  distinction  must  be 
drawn  between  the  rules  applied  when  con- 
sidering whether  an  ordinance  as  enacted 
falls  within  the  terms  of  the  power  or  not, 
and  those  applied  in  determining  whetlier 
a  certain  act  complained  of  falls  within 
the  prohibition  of  an  ordinance;  the  rules 
in  the  former  case  being  much  more  lenient 
than  in  the  latter.  .  .  .  The  act  com- 
plained of  docs  not  constitute  an  offense 
unless  it  falls  plainly  within  the  meaning 
of  the  words  used  by  the  legislative  body  in 
framing  the  ordinance.  Unless  some  pecu- 
liarity of  the  subject-matter  indicates  oth- 
erwise, the  words  used  must  be  taken  in 
their  ordinary  accepted  meaning;  but  the 
rule  of  strict  interpretation  is  not  violated 
by  permitting  the  words  of  the  ordinance 
to  have  their  full  meaning,  or  the  more  ex- 
tended of  two  meanings,  nor  by  giving  a 
reasonable  meaning  to  the  words  according 
to  the  intent  of  the  lawmaking  body,  dis- 
regarding captious  objections  and  even  the 
demands  of  an  exact  grammatical  proprie- 
ty." Orr  &,  Bcniis  on  Municipal  Police  Or- 
dinances,  §   103. 

It  seems  cle.ar  to  us  that  what  was  done 
in  changing  this  structure  cannot  be  said 
to  be  the  building  of  a  new  building  or 
structure  as  commonly  accepted,  although 
raised  in  height,  as  stated,  and  changed  by 
Bubatituting  a  peaked  roof  for  the  skylight. 
See  also  Miller  v.  Ilershey,  59  Pa.  04,  and 
Drieabach  v.  Keller,  2  Pa.  St.  79.  There 
are  decisions  that  are  contrary  to  our  con- 
ciuaions  in  this  case;  but  these  cases  are 
in  the  minority,  and,  what  is  more  impor- 
tant, are  not  sustained  by  the  better  rea- 
son, in  our  judgment.  They  place  too  much 
reliance  on  the  spirit  of  such  ordinance, 
without  limiting  liability  thereunder  to  a 
reasonable  construction  of  the  language  of 
the  ordinance  as  it  should  be  and  is  com- 
monlv  understood. 

The  judgment  is  reversed,  and  the  action 
dismissca.    . 

All  concur. 
26  L.R.A.(N.S.) 
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V. 

G.  B.  COCHRAN,  Respt. 
(—  s.  C.  — ,  06  S.  E.  288.) 

Municipal  corporation —  fire  limits  — 
repairs  —  constrnction  of  ordinance. 

1.  A  municipal  ordinance  requiring  all  re- 
pairs to  roofs  within  the  fire  limits  to  be  of 
noninHnmmable  material  does  not  prohibit 
the  replacing  of  a  few  wooden  shingles  with 
new  ones  of  the  same  material,  since  the 
fire  risk  is  not  thereby  materially  increased. 

Same  —  property  rlglits  —  unconstitn- 
tional  Interference. 

2.  An  attempt  by  a  municipal  corpora- 
tion to  forbid  the  replacing  of  a  few  wooden 
shingles  on  a  roof  within  the  fire  limits 
with  others  of  the  same  material,  which 
cannot  materially  afTect  the  fire  risk,  is  an 
unconstitutional  interference  with  property 
rights. 

(November  25,  1909.) 

Note,  —  What  conHtitutea  repair,  recon^ 
structioHf  alteratiorif  etc.,  of  hnilding 
within  firC'limit  statute  or  ordinance. 

This  note  is  made  in  connection  with  that 
appended  to  Mayville  y.  RosiYig,  ante,  120, 
treating  the  kindred  question  whether  re- 
modeling, reconstructing,  or  augmenting  a 
building  is  a  co^^struction  or  erection  with- 
in the  fire-limit  laws. 

The  question  here  considered  is  what  the 
word  "repairs,"  or  its  synonym  or  sub- 
stitute, embraces.  Some  acts  expressly 
state  the  limitations  of  thrir  operation,  and 
under  such  acts  the  question  of  interpreta- 
.tion  here  considered  seldom  arises.  For 
instance,  some  ordinances  expressly  forbid 
the  making  of  repairs  above  a  certain  sum. 
First  Nat.  Bank  v.  Sarlls,  129  Ind.  201,  13 
L.R.A.  481,  28  Am.  St.  Rep.  185,  28  N.  E. 
434. 

Or  above  a  certain  percentage  of  the 
value  of  the  building.  Ironside  v.  Vinita, 
6  Ind.  Terr.  485,  98  S.  W.  167;  Ex  parte 
Cain,  56  Tex.  Crim.  Rep.  638,  120  S.  W. 
999. 

And  sometimes  it  is  expressly  provided 
that  no  person  shall  repair  any  wooden 
building  partiallv  destroyed  by  fire.  Brady 
V.  North  Western  Ins.  Co.  11  Mich.  425. 

Or  one-half  destroyed  by  fire.  Roanoke 
V.  Boiling,  101  Va.  182,  43  S.  E.  343. 

Or  that  no  person  Bhall  raise,  enlarge,  or 
build  upon  a  building,  as  in  Fire  Depart- 
ment v.*  Buhlpr,  35  N.  Y.  177,  33  How.  Pr 
378,  where  it  seems  to  have  been  taken 
for  granted  that  raising  of  the  roof  of  a 
building  was  forbidden. 

Tliore  are,  however,  some  cases  that  in- 
volve nets  forbidding  repairs,  alterations, 
or  the  like  in  general  terms,  and  those  easea 
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APPEAL  by  the  Town  of  Seneca  from  • 
judgment  of  the  General  Sessions  Cir- 
cuit Court  for  Oconee  County  reversing  a 
judgment  of  the  Mayor's  Court  convicting 
defendant  of  violating  a  fire-limit  ordinance. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  Ij.  Herndon,  for  appellant: 

The  repair  of  buildings  with  inflammable 
material  within  the  fire  limits  may  be  pro- 
hibited. 

First  Xat.  Bank  v.  Sarlls,  129  Ind.  201,  13 
LR.A.  484.  28  Am.  St.  Rep.  185,  28  N.  E. 
434;  Montgomery  v.  Louisville  &  N.  R.  Co. 
84  Ala.  127,  4  So.  62C;  King  v.  Davenport, 
08  HI.  305,  38  Am.  Rep.  80;  Baumgartner  v. 
Hasty,  100  Ind.  680,  60  Am.  Rep.  830;  1 
Dili.  Mun.  Corp.  §  406;  Monroe  v.  HoUnian, 
29  La.  Ann.  651,  29  Am.  Rep.  345;  Wood, 
Xuisances,  §  741;  Charleston  ▼.  Reed,  27 
W.  Va.  681,  65  Am.  Rep.  336;  Wadleigh  v. 
Gilnian,  12  Me.  403,  28  Am.  Dec.  188; 
Salem  v.  Mayncs,  123  Mass.  372;   Troy  v. 


Winters,  4  Thomp.  &  C.  256;  Hine  v.  New 
Haven,  40  Conn.  478;  Alexander  v.  Green- 
ville, 54  Miss.  059;  Hasty  v.  Huntington, 
105  Ind.  542,  5  N.  E.  559;  McKibbin  v. 
Ft.  Smith,  35  Ark.  352;  Klingler  v.  Bickel, 
117  Pa.  326,  11  Atl.  555. 

The  question  of  the  reasonableness  or  un- 
reasonableness of  an  ordinance  which  is  not 
violative  of  some  statutory  or  constitutional 
provision  is  not  a  question  for  the  courts, 
and  especially  is  this  so  where  express  au- 
thority has  been  conferred,  by  a  valid  act 
of  the  legislature,  upon  the  municipality  to 
pass  such  an  ordinance. 

Darlington  v.  Ward,  48  8.  C.  583,  38 
L.R.A.  320,  26  S.  ^,  900;  Brown  v.  Tharpe, 
74  S.  C.  209,  54  S.  E  363 ;  Belling  v.  Evans- 
ville,  144  Ind.  644,  35  L.R.A.  272,  42  N.  E. 
621;  Skaggs  v.  Martinsville,  140  Ind.  476, 
33  L.R.A.  781,  49  Am.  St.  Rep.  209,  39  N.  E. 
241;  A  Coal  Float  v.  Jefferson vi lie,  112  Ind. 
15,  13  N.  E.  115;  Dill.  Mun.  Corp.  §§  316, 
319;  Knozville  v.  Bird,  12  Lea.  121,  47  Am. 


present  the  question  outlined  in  the  fore- 
goinjj  title. 

Aflixing  to  a  brick  building  a  two-story 
addition  with  a  wood  frame  covered  with 
corrujjated  iron  is  not  repairing  with  wood 
the  roof  of  a  building,  or  enlarging  a  wood- 
en buildin^r,  within  the  provisions  of  a  fire- 
limit  statute,  ^lontgomery  v.  Louisville 
&  N.  n.  Co.  84  Ala.  127,  4  So.  626. 

.And  an  ordinance  forbidding  the  repair 
of  any  building,  with  materials  or  in  a 
manner  tliat  would  make  it  more  su.«ccpti- 
ble  to  fire,  docs  not  embrace  the  alteration 
of  a  straight  glass  front  of  a  store  so  as 
to  ninke  an  alcove  or  vestibule  entrance, 
and  the  change  of  a  side  composed  of  doors, 
windows,  and  frame  siding  to  solidly 
framed  plate  gla.^^s.  O'Brien  v.  Louer,  158 
Ind.  211,  61   N.  E.  1004. 

And  a  Feet  ion  of  a  city  charter  empower- 
injj  the  council  to  prevent  the  reconstruc- 
tion in  wood  of  old  buildings  within  cer- 
tain limits  does  not  authorize  the  passage 
of  an  ordinance  forbidding  the  repairing 
of  ft  roof  otherwise  than  bv  the  use  of  non- 
ninilmstible  materials.  State  v.  Schuch- 
artit,  42  La.  Ann.  49,  7  So.  07. 

And  the  replacing  of  doors  and  windows, 
chan;ri"g  of  an  inside  partition,  papering 
of  an  inside  wall,  changing  electric  lights, 
and  pn  in  tint;  the  outside  of  the  building, 
are  Pot  such  alterations,  changes  or  repairs 
u  are  restricted  bv  a  citv  ordinance.  Ilar- 
yey  V.  Elkins,  65  W.  Va.*305,  64  S.  E.  247. 

An  ordinance  forbidding  the  reconstruc- 
tion of  a  building  except  of  noncombustible 
material  is  not  violated  by  the  owner  of  a 
wooden  building  who  causes  it  to  be  raised 
'2\2  fcwt,  and  new  sills  to  be  put  under  it, 
and  affixes  a  new  front  of  gnlvaaized  iron, 
a  ceiling  and  wainscoting  of  steel,  and  a 
roof  of  slate,  where  its  dimensions  are  not 
altered  except  as  to  height.  Contas  v. 
Bradford,  200  Pa.  291,  55  Atl.  989. 

There  is  a  completion  of  the  restoration 
2eUR.A.{N,S,) 


I  of  a  building,  and  not  an  erection  of  an  ad- 
dition to  a  wooden  building  within  a  re- 
strictive ordinance,  where  the  owner  three 
months  after  having  restored  one  part  of  a 
double  building,  which  was  largely  de- 
stroyed by  fire,  restored  the  other"  part, 
which  was  almost  entirely  destroyed. 
Stamford  v.  Studwell,  60  Conn.  85,  21  Atl. 
101. 

And  the  erection  of  a  wooden  addition  to 
a  building,  and  the  construction  of  a  chim- 
ney in  the  original  building,  do  not  violate 
a  statute  forbidding  the  erection  of  addi- 
tions liaving  chimneys  in  them.  Daggett 
V.  State,  4  Conn.  60,  10  Am.  Dec.  100. 

Although  a  statute  forbidding  the  erec- 
tion of  a  wooden  building,  or  of  wooden  ad- 
ditions to  buildings,  within  certain  limits,  is 
not  violated  by  one  who  moves  an  old  build- 
ing to  a  lot,  and  there  underpins  it,  finishes 
anew  the  outward  sides  as  well  as  the  inside, 
and  repairs  the  roof,  a  conviction  for  vio- 
lating the  statute  will  be  sustained  where 
he  also  erects  thereto  an  addition  consist- 
ing of  a  wooden  frame  covered  by  a  wall  of 
brick  and  mortar.  Tuttle  v.  State,  4  Conn. 
68. 

And  the  owner  of  a  hotel  cannot  remove 
its  slanting  roof,  raise  the  walls,  and  place 
thereon  a  flat  roof  whose  height  is  less  than 
the  ridgepole  of  the  original  roof,  without 
coming  witliin  the  operation  of  an  act  pro- 
viding that  every  building  enlarged  as  a 
hotel  shall  be  a  first-class  building.  Mur- 
dock  V.  Swasey,  183  Mass.  573,  67  N.  E. 
671. 

An  ordinance  forbidding  the  alteration  or 
repair  of  wooden  buildings  within  the  fire 
limits,  although  possibly  unreasonable  if 
construed  to  embrace  slight  repairs,  is  not 
unreasonable  as  applied  to  the  affixing  of  a 
new  roof  and  other  portions  to  the  value 
of  $490,  to  a  partially  burned  buihling 
whose  orii^inal  cost  was  about  $2,000.  State 
V,  Johnson,  114  N.  C  846,  19  S.  E    599. 
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Rep.  330;  Olympia  r.  Mann,  1  Wash.  389, 
32  L.R.A.  153,  25  Pac.  337. 

The  ordinance  is  constitutional. 

Fellows  V.  Charleston,  62  W.  Va.  665,  13 
L.R.A.(N.S.)  741,  125  Am.  St  Rep.  990, 
59  S.  E.  623,  13  A.  &  E.  Ann.  Cas.  1185; 
Wilson  V.  Eureka  City,  173  U.  S.  32,  43  L. 
ed.  603,  19  Sup.  Ct.  Rep.  317;  Ex  parte 
Fiske,  72  Cal.  125,  13  Pac.  310;  Mugler  v. 
Kansas,  123  U.  S.  665,  31  L.  ed.  211,  8 
Sup.  Ct.  Rep.  273;  State  v.  Broadbelt,  89 
Md.  566,  45  L.R.A.  435,  73  Am.  St.  Rep.  201, 
43  Atl.  771. 

Mr.  J.  R.  Earle  for  respondent. 

Woods,  J.,  delivered  the  opinion  of  the 
court : 

The  town  council  of  the  town  of  Seneca 
passed  the  following  ordinance  on  2d  April, 
1908: 

"Section  1.  That  the  fire  limits  be,  and 
they  are  hereby  established  in  the  town  of 
Seneca  on  lots  numbered  1  to  46  inclusive. 

"Sec.  2.  That  within  said  limits  no  new 
house  shall  hereafter  be  built  of  wooden  ma- 
terial; nor  additions,  rooms,  porches,  or 
piazzas,  nor  additions  of  any  kind,  shall  be 
built  of  wood  to  any  house  now  standing 
within  said  fire  limits.  That  all  repairs  to 
the  roof  of  any  building  within  the  said  fire 
limits  shall  be  with  slate,  tin,  metal,  zinc, 
or  gravel,  or  some  other  noninflammable  ma- 
terial 

"Sec.  3.  That  all  buildings  hereafter  erect- 
ed within  said  fire  limits  shall  be  of  brick, 
stone,  or  cement,  and  covered  with  slate,  tin, 
metal,  zinc,  gravel,  or  some  other  nonin- 
flammable material. 

"Sec.  4.  That  all  applications  for  building 
permits  within  said  fire  limits  shall  be  sub- 
mitted to  the  town  council  for  its  approval 
for  any  such  buildings  within  said  fire  limits, 
before  such  buildings  or  repairs  shall  be  be- 
gun. 

"Sec.  5.  Any  person  violating  any  section 
of  this  ordinance  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  shall  be  pun- 
ished by  a  fine  or  imprisonment  at  the  dis- 
cretion of  the  mayor  or  alderman  within  the 
limits  of  his  or  its  authority." 

This  ordinance  was  passed  under  the  au- 
thority conferred  by  §  1957,  Civil  Code  1902, 
which  provides:  "Hereafter,  the  town  coun- 
cil of  every  town  in  this  state  between  500 
and  1,000  inhabitants  shall  have  the  power 
and  authority  to  equip  and  control  a  fire 
department  for  the  protection  of  said  town, 
in  such  way  as  they  may  deem  necessary, 
and  by  ordinance  to  establish  fire  limits, 
and  provide  for  building  permits  in  said 
town,  and  to  prescribe  and  designate  the 
kind  and  character  of  material  to  be  used 
in  erecting  and  repairing  building  or  struc- 
tures within  and  upon  that  portion  of  said 
26  L,R.A.(N.S,) 


town  included  within  such  fire  limits."  The 
defendant  was  tried  before  the  mayor  and  a 
jury  on  the  charge  of  violating  the  ordin- 
ance "by  repairing  a  roof  inside  the  fire 
limits  with  inflammable  material,  and  with- 
out having  a  permit  to  do  such  repairs."  He 
was  convicted  and  sentenced  to  pay  a  fine  of 
$30,  or  work  on  the  streets  for  thirty  days. 
On  appeal  the  circuit  court  reversed  the 
judgment,  and  the  town  of  Seneca  appeals 
to  this  court. 

Two  questions  were  argued.  First,  Did 
the  work  which  the  defendant  had  done  on 
his  roof  fall  within  the  ordinance,  and,  sec- 
ond, if  it  did,  was  the  ordinance  constitu- 
tional ?  We  think  the  first  question  must  be 
answered  in  the  negative,  and  that  is,  of 
course,  conclusive  of  the  case.  The  circuit 
decree  contains  the  following  findings  of  fact 
supported  by  evidence,  and  therefore  not 
subject  to  review:  "It  appears  from  the 
testimony  that  the  defendant  desired  to  stop 
some  leaks  in  the  roof  of  his  building,  and 
applied  to  the  municipal  authorities  for  a 
permit,  but  they  refused  the  permit  unless 
noncombustible  material  was  used.  Tho 
building  was  already  covered  with  wooden 
shingles.  Thereafter,  the  defendant  pro- 
ceeded to  stop  the  leaks,  and  used  wooden 
shingles.  It  appears  from  the  testimony 
that  this  was  all  the  work  done  on  the 
building.  It  further  appears  that  the  work 
done  would  not  increase  the  fire  risk,  but 
on  the  contrary  would  diminish  it."  Th« 
presumption  is  that  the  town  council  of 
Seneca  intended  to  pass  an  ordinance  con- 
sistent with  constitutional  right  of  property 
owners,  and  reasonable  and  fair,  rather  than 
oppressive,  In  its  operation.  The  purpose 
of  the  ordinance  was  to  prevent  destruc- 
tion of  property  by  fire,  as  far  as  that  could 
be  accomplished  without  interfering  with 
the  reasonable  enjoyment  of  the  property  to 
which  its  provisions  applied.  It  is  true  that 
the  portion  of  the  ordinance  which  we  have 
italicized,  as  that  mainly  involved,  is  broad 
in  its  terms;  but,  bearing  in  mind  the  pur- 
pose in  view,  the  words  **all  repairs"  should 
be  limited  to  mean  sucli  repairs  as  affect  the 
fire  risk.  The  substitution  of  a  few  new 
wooden  shingles  for  a  like  number  of  old 
ones,  in  order  to  stop  leaks,  could  not  af- 
fect materially  the  fire  risk;  and  the  words 
of  the  ordinance  should  not  be  given  a  con- 
struction so  narrow  as  to  cover  such  sub- 
stitution. But  if  the  section  of  the  ordi- 
nance relating  to  the  repair  of  the  roofs  was 
meant  to  forbid  the  use  of  a  few  new  shin- 
gles to  replace  old  ones,  in  order  to  stop 
leaks,  it  ^ould  be  unconstitutional,  in  that 
it  would  be  an  attempt  to  control  the  use  and 
enjoyment  of  private  property  to  an  extent 
not  necessary  to  the  public  welfare, — not 
reasonably  appropriate  to  the  protection  of 
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propertv  from  destruction  by  fire.  Briinson 
V.  Youmans,  76  S.  C.  128,'  60  S.  E.  051 ; 
Kirk  ▼.  Wyman,  83  8.  C.  372,  23  L.R.A. 
(N.S.)  1188,  66  8.  E.  387.  The  argument 
that  under  this  conclusion  a  property  owner 
could  evade  the  ordinance,  and  completely 
rebuild  a  wooden  roof  by  gradually  substi- 
tuting new  shingles,  is  not  sound.  Upon 
proof  of  such  method  of  evasion  the  case 
would  clearly  fall  under  the  ordinance,  and 
the  offender  could  claim  no  protection  under 
the  Constitution. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 


UNITED     STATES     CIRCUIT     COURT 
OF  APPEAIiS,  FOURTH  CIRCUIT.^ 

JOHN    PATTON    et    al..    Impleaded,    etc., 

Appts., 

V. 

T.  MARCELLUS  MARSHALL. 

(97  C.  C.  A.  610,  173  Fed.  350.) 

Pleading  —  cross  bill  —  supplying  par- 
ties. 

1.  The  omission  of  necessary  parties  from 
a  bill  in  equity  cannot  be  supplied  by  the 
filing  of  a  cross  bill. 

Equity  ~-  cross  bill   —  collateral  con- 
troversy. 

2.  Defendant  in  a  suit  to  compel  specific 
performance  of  a  contract  to  convey   real 


estate  cannot  by  croFs  bill  bring  in  the 
brokers  who  effected  the  contract,  for  the 
purpose  of  settling  the  compensation  to 
which  they  are  entitled. 

Same  —  Federal  jurisdiction  ^  diverse 
citizenship. 

3.  If  a  cross  bill  in  a  suit  in  a  Federal 
court  assumes  the  character  of  an  original 
bill,  jurisdiction  of  which  depends  upon  di- 
verse citizenship  of  the  parties,  it  will  be 
dismissed  if  such  element  is  wanting. 

Courts  —  restraining  suit  In  state  court. 

4.  The  Federal  court  has  no  jurisdiction 
by  reason  of  U.  S.  Rev.  Stat.  §  720,  U.  S. 
Comp.  Stat.  1901,  p.  581,  to  enjoin  prosecu- 
tion of  an  action  in  a  state  court  by  brokers 
to  recover  compensation  for  effecting  a  sale 
of  real  estate,  which  has  proceeded  to  issue 
before  the  suit  in  the  Federal  court  is  in- 
stituted. 

(July  13,  1909.) 

APPEAL  by  defendants  Patton  et  al.  from 
an  order  of  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
West  Virginia  overruling  the  demurrer  to  a 
cross  bill  praying  that  Patton  et  al.  be  made 
defendants  in  an  action  brought  to  compel 
specific  performance  of  a  contract  to  convey 
certain  coal  lands,  and  enjoining  them  from 
proceeding  in  an  action  brought  in  a  state 
court  to  recover  commissions  for  the  sale  of 
such  lands.    Reversed. 

Statement  by  Boyd,  District  Judge: 
On  the  2d  of  October,  1901,  T.  Marcellus 
Marshall,  residing  in  the  state  of  West  Vir- 


Note.  —  Use     of     cross     hill     or    cross 
complaint  to  bring  in  new  parties. 

Cross  bill. 

There  is  considerable  conflict  among  the 
decisions  us  to  the  propriety  of  bringing  in 
new  parties  by  cross  bill.  The  principal 
authority  for  the  rule  adopted  in  Patton 
▼.  Marsitall  and  other  cases  holding  that 
new  parties  may  not  be  added  by  cross  bill 
is  a  dictum  of  C'urtis,  J.,  in  Shields  v.  Bar- 
row, 17  How.  130,  15  L.  ed.  158,  as  follows: 
**N>w  parties  cannot  be  introduced  into  a 
cause  by  a  cross  bill.  If  "the  plaintiff  de- 
sires to  make  new  parties,  he  amends  his 
bill,  and  makes  them.  If  the  interest  of 
the  defendant  requires  their  presence,  he 
takes  the  objection  of  nonjoinder,  and  the 
complainant  is  forced  to  amend,  or  his  bill 
is  dismissed.  If  at  the  hearing  the  court 
Unds  that  an  indispensable  party  is  not  on 
the  record,  it  refuses  to  proceed.  These 
reniedie*?  cover  the  whole  subject,  and  a 
cross  bill  to  make  new  parties  is  not  only 
improper  and  irregular,  but  wholly  un- 
iiec<>ssary." 

This  rule  has  been  adopted  in  the  follow- 
ing cases:  Newton  v.  Gage,  155  Fed.  698; 
Bunel  V.  O'Day,  125  Fed.  303;  Thlrston  v. 
Bip:  Stone  Gap  Improv.  Co.  8fi  Fed.  484: 
Bishop  v.  Miller,  48  Mies.  3C4;  Shaw  v. 
26  L.R.A.(N.S.) 


Millsaps,  60  Miss.  380;  Wright  v.  Frank, 
01  Miss.  32;  Richman  v.  Donnell,  53  N.  J. 
Eq.  32,  30  Atl.  533 ;  Perea  v.  Harrison,  7  N. 
M.  666,  41  Pac.  529;  Oswald  v.  Givens,  Rich. 
Eq.  Cas.  326;  Cobb  v.  Baxter,  1  Tenn.  Ch. 
405. 

In  Derbyshire  v.  Jones,  94  Va.  140,  26  S. 
E.  416,  the  court  said  that  new  parties 
could  not  be  brought  in  by  cross  bill,  ex- 
cept, possibly,  where  it  appears  they  are 
necessary  to  a  complete  defense,  or  that  a 
controversy  between  defendants  may  be 
settled. 

In  Ladner  v.  Ogden,  31  Miss.  332,  it  was 
lield  that  new  parties  could  not  be  brought 
in  by  a  cross  bill,  though  the  statute  en- 
abled the  defendant  to  make  his  answer  a 
cross  bill  without  service  of  process  on  the 
defendants  to  the  cross  bill,  "unless  new 
parties  be  introduced;**  the  latter  clause 
was  held  to  refer  only  to  defendants  in  the 
original  bill  who  are  made  parties  to  the 
cross  bill. 

In  Kennedv  v.  Kennedv,  66  111.  190,  it 
was  held  improper  to  bring  in  by  cross  bill 
a  new  party  who  had  no  interest  in  the 
subject  of  the  litigation,  which  was  a  pro- 
ceeding to  contest  a  will,  the  new  party  be- 
ing merely  a  debtor  to  the  estate. 

In  Marks  v.  Aubry,  2  A.  K.  Marsh.  206, 

it  was  held  that  one  \yho  claimed  to  be  a 

'  purchaser  without  notice  could  not,  by  cross? 
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ginia,   entered   into   a   contract   with   John 
Patton  and  T.  L.  Evans  as  follows: 

I  hereby  authorize  John  Patton  and  T.  L. 
Evans,  of  Harrison  county.  West  Virginia, 
to  act  as  my  agents  in  selling  something 
like  two  or  two  and  one-half  thousand  acres 
of  land  containing  coal  of  the  Pittsburg  vein 
of  coal  that  I  own  or  control.  I  agree  to 
make  deeds  of  general  warranty  of  perfect 
title  for  all  lauds  as  soon  as  the  money  shall 
be  paid  to  me,  or  deposited  to  my  order  in 
some  bank  specified  by  me,  to  be  held  by  it 
in  escrow  during  the  reasonable  and  neces- 
sary time  for  me  to  execute  said  deeds,  and 
for  the  grantees  to  examine  them  and  the 
claim  of  title  back  of  them.  I  retain  all 
rights  and  discretion  in  the  matter,  and 
said  Evans  and  Patton  are  merely  employed 
by  me  to  carry  out  my  directions  in  the 
matter.  T.  Marcellus  Marshall. 

Glenville,  W.  Va.,  Oct.  2,  1901. 

I  accept  the  above  agency. 
John  Patton  and  T.  L.  Evans. 

The  said  Marshall  at  the  time  was  the 
owner,  in  his  own  right,  of  a  considerable 
quantity  of  coal  lands,  and  also  had  con- 


trol of  other  lands  as  administrator  with 
the  will  annuxed  of  Rol)ert  R.  Marshall,  de- 
ceased. Acting  upon  the  authority  con- 
ferred as  above,  Patton  and  Evans  entered 
into  a  contract  with  E.  D.  Fulton  on  the 
25th  of  October,  1901,  from  which,  in  order 
to  show  the  character  of  the  sale,  the  fol- 
lowing paragraph  therein  is  here  copied: 
"That  the  parties  of  the  first  part  do  here- 
by sell  to  the  party  of  the  second  part  all 
of  the  coal  hnown  as  the  Pittsburg  vein  upon 
and  underlying  the  farm  or  tracts  of  land 
owned  by  T.  M.  Marshall,  and  also  all  of 
the  coal  of  the  vein  aforesaid  controlled  by 
said  T.  M.  Marshall  as  executor  of  the  last 
will  of  R.  R.  Marshall,  deceased,  situate  in 
the  counties  of  Gilmer  and  Braxton,  in  the 
state  of  West  Virginia,  on  the  waters  of  the 
Little  Kanawha  river.  Sliding  run.  Long 
run,  Joe's  run.  Heater's  fork.  Dusk  Camp, 
Copen's  run,  and  other  tributaries  of  the 
said  river,  containing  from  2,000  to  2,500 
acres,  more  or  less,  of  surface,  at  the  price 
of  $35  per  acre  for  coal;  no  allowance  be- 
ing made  for  outcrops,  but  saving  and  ex- 
cepting therefrom  all  veins  or  strata  of  coal 
other  than  that  usually  called  the  Pittsburg 
vein.  This  sale  is  understood  to  include  all 
the  coal,  subject  to  the  exceptions  herein- 
before stated,  which  the  executor    (who  is 


bill,  come  into  an  action  against  heirs  for 
a  specific  performance  of  a  contract  by  an 
ancestor  to  convey. 

In  Pollard  v.  Wellford,  99  Tenn.  113,  42 
S.  W.  23,  it  was  held  that,  while  a  new 
party  may  be  brouglit  in  if  necessary  to  a 
complete  determination  of  the  suit,  a  bank 
sued  by  a  depositor  for  money  paid  on 
forged  checks  cannot  bring  in  another  bank 
by  cross  bill,  on  the  ground  that  the  latter 
paid  the  check  and  was  paid  by  defendant 
through  the  clearing  house. 

In  Hall  V.  Fowlkes,  9  Heisk.  745,  and 
Masson  y.  Anderson,  3  Baxt.  290,  it  was 
held  that,  under  the  wording  of  a  statute 
permitting  defendant  to  file  an  answer  as 
a  cross  bill,  it  could  only  be  filed  against 
complainant. 

But  in  Odom  v.  Owen,  2  Baxt.  446,  where 
answer  was  made  without  objection  to  such 
an  answer  filed  as  a  cross  bill,  the  court 
held  it  could  treat  it  as  an  original  bill 
somewhat  in  the  nature  of  a  cross  bill,  and 
settle  the  rights  of  all  the  parties  as  pre- 
sented by  the  pleadings. 

In  McMullen  v.  Eagan,  21  W.  Va.  233,  the 
court  held  that,  while  it  was  not  proper  to 
bring  in  new  parties  by  a  cross  bill,  if  it 
was  done  without  objection,  and  the  plain- 
tiff treated  the  new  party  as  a  party 
throughout  the  trial,  he  could  not  allege 
on  appeal  that  he  was  not  a  proper  party. 

In  Walker  v.  Brungard,  13  Sniedes  &  M. 
723,  in  which  new  parties  were  brought  in 
by  cross  bill,  without  objection,  the  chuncel- 
lor  said  that,  if  it  had  been  excepted  to, 
he  would  have  excluded  the  matters  relat- 
ing to  such  new  parties.- 
2Q  L.R.A,(N.S.) 


And  in  Payne  v.  Cowan,  Sniedcs  &  M.  Ch. 
20,  it  was  held  that,  while  persons  who  are 
not  original  defendants  have  no  right  to 
file  a  cross  bill,  when  they  do  so  and  plain- 
tiff answers  it,  it  will  not  be  dismissed  be- 
fore final  hearing;  but  as  to  whether  relief 
will  be  given  on  it  was  not  decided. 

But  the  courts  have  frequently  taken  a 
different  view  of  the  question,  and  have  held 
that  the  following  persons  were  properly 
made  parties  to  a  suit  by  cross  bill : 

— one  to  whom  it  is  claimed  complainant 
had  fraudulently  conveyed  land  to  defraud 
creditors,  and  without  whom  the  relief 
prayed  for  in  the  cross  bill  could  not  be 
fully  given.  Hildebrand  v.  Beasley,  7 
Heisk.  121; 

— persons  who  were  interested  in  the 
subject-matter  of  the  original  suit,  and 
might  have  been  joined  as  phiintifTs.  Bunee 
V.  Bunce,  59  Iowa,  633,  13  N.  W.  705; 

— a  creditor  not  made  a  party  to  a  con- 
test among  other  creditors.  Coster  v.  Bank 
of  Georgia,  24  Ala.  37 ; 

— new  members  of  a  partnership  who 
have  become  liable  for  the  debt  of  defend- 
ants who  had  withdrawn  from  the  firm. 
Resor  v.  McKenzie,  2  Disney    (Ohio)    210; 

— other  purchasers  of  a  tract  of  land 
under  a  petition  to  quiet  title  against  the 
owner  of  an  undivided  one-fourth  interest, 
by  one  of  the  purchasers  under  a  judgment 
against  the  owner  of  the  undivided  three 
fourths.  Loughridge  v.  Cawood,  97  Ky. 
533,  31  S.  W.  125; 

— a  creditor  of  the  estate  in  an  action  by 
a  creditor  against  an  executor.  McMillan 
V.  Toombs,  74  Ga.  535; 
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understood  to  be  ilie  said  T.  M.  Marshall)  is 
entitled  to  sell  and  convey  under  the  provi- 
sions of  the  will  of  the  said  Robert  R.  Mar- 
shall, deceased,  and  also  all  of  the  coal 
owned  by  the  said  T.  M.  Marshall,  in  con- 
sideration whereof  the  party  of  the  second 
part  agrees  and  binds  himself  to  pay  the 
purchase  money  of  $35  per  acre,  as  follow^s, 
to  wit." 

The  terms  of  the  sale  were  $2,000  in  cash, 
which  Fulton  paid  to  Marshall,  $5,000  addi- 
tional within  thirty  days,  which  Fulton  also 
paid,  and  a  sum  sufficient  to  make  up  one 
third  of  the  whole  purchase  price  within 
ninety  days  from  the  date  of  the  sale.  Mar- 
shall agreed  to  pay  Patton  and  Evans 
$2.50  per  acre  for  the  services  they 
were  to  render  in  making  the  sale  of 
the  lands  above  described.  Marshall  at 
first  demurred  to  the  contract  which 
his  agents,  Patton  and  Evans,  had  made 
with  Fulton,  but  afterwards  ratified  it,  and 
accepted  the  cash  payments,  and  Fulton 
then  made  a  deposit  in  bank  of  the  sum  of 
^J 6,500  to  Marshall's  credit,  which  was  in- 
tended to  cover  the  one-third  payment  re- 
quired by  the  contract.  Afterwards,  as  ap- 
pears from  the  record,  a  disagreement  arose 
between  Marshall  and  Fulton  as  to  the  con- 
btruction   of   the  contract,  Marshall   insist- 


ing that  he  was  to  have  pay  for  the  land 
contracted  to  be  sold  according  to  the  ac- 
tual surface  area  of  each  of  the  tracts,  t-o 
be  computed  from  the  horizontal  measure- 
ment of  the  exterior  boundaries,  without  ref- 
erence to  the  actual  coal  area  of  the  said 
tracts,  and  that,  w^hilst  Fulton  had  bought 
upon  these  terms,  the  contract  was  only  to 
convey  to  him  the  actual  Pittsburg  vein  or 
stratum  of  coal  underlying  the  said  tracts. 
On  the  other  hand,  Fulton  contended  that 
he  was  not  to  pay  per  acre  for  surface  meas- 
urement, but  only  for  the  quantity  actually 
underlaid  by  the  kind  of  coal  prescribed  in 
the  contract.  Marshall  refused  to  execute 
deed  to  Fulton  upon  the  terms  claimed  by 
the  latter,  and  thereupon  Fulton  filed  his 
bill  on  the  equity  side  of  the  docket  in  the 
circuit  court  of  the  United  States  for  the 
northern  district  of  West  Virginia,  to  com- 
pel specific  performance  of  the  contract  of 
sale  made  with  him  by  Marshall,  through 
his  agents,  Patton  and  Evans,  on  the  25th 
day  of  October,  1901. 

Fulton's  bill  was  filed  on  the  4th  of  Sep- 
tember, 1903J  and  he  named  as  defendant  in 
his  suit  T.  Marcellus  Marshal-],  in  his  own 
right  and  as  administrator  with  will  an- 
nexed of  Robert  R.  Marshall,  deceased.  By 
leave  of  the  court  Fulton  filed  in  his  cause 


— a  purchaser  pendente  lite  from  an 
original  parly.  Whitbeck  v.  Edgar,  2  Barb. 
Ch.  106; 

— a  purchaser  pendente  lite  under  a 
power  of  sale  in  a  prior  mortgage,  the 
cross  bill  being  filed  by  a  junior' mortgagee 
who  was  made  defendant  in  the  original 
/••reclosure  suit.  Hurd  v.  Case,  32  111.  46, 
8.3  Am.  Dee.  249 ; 

— personal  representatives  of  a  deceas2d 
cmiplainant.  Brown  v.  Story,  2  Paige, 
594; 

— ^the  purchaser  on  foreclosure  by  default 
of  a  mortgage,  when  the  mortgagor,  a  non- 
resident, obtains  leave  to  answer.  Scott  v. 
Milliken,  60  111.  108. 

A  number  of  courts  have  adopted  the  rule 
that,  when  affirmative  relief  is  sought  by  a 
crojis  bill,  new  parties  who  are  necessary  to 
that  relief,  or  to  a  complete  determination 
of  the  questions  raised,  may  be  brought  in. 
Hrandon  Mfg.  Co.  v.  Prime,  14  Blatchf.  371, 
Fed.  Cas.  No.  1,810;  Mercantile  Trust  Co. 
V.  Atlantic  &  P.  R.  Co.  70  Fed.  518;  Ulmau 
V.  Jaeger,  155  Fed.  1011;  Price  v.  Stratton, 
4.1  Fla.  535,  33  So.  644;  Indian  River  Mfg. 
Co.  v.  VVooten,  48  Fla.  271,  37  So.  731; 
itreen  v.  Stone,  54  N.  J.  Eq.  387,  55  Am. 
St.  Rep.  577,  34  Atl.  1099;  Haberman  v. 
Kaufer,  60  N.  J.  Eq.  271,  47  Atl.  48; 
Kanawha  Lodge  v.  Swann,  37  W.  Va.  176, 
16  S.  E.  462 ;  Martin  v.  Kester,  46  W.  Va. 
438,  33  S.  K.  238. 

And  the  rule  that  new  parties  may  be 
brought  in  by  cross  bill  is  further  sup- 
ported by   the  following  cases: 

— McComb  V.  Chicasfo,  St.  L.  &  N.  O.  R, 
Co.  19  Blatchf.  69,  7  Fed.  426,  in  which  th« 
M  LJLA.(N.S.) 


court  says  that,  while  it  is  proper  to  bring 
in  new  parties  by  cross  bill,  an  officer  of 
a  corporation  cannot  be  brought  in  for  the 
purpose  of  discovery,  where  he  did  not  de- 
rive his  information  in  his  official  capacity; 

— nJones  V.  Smith,  14  111.  229,  holding  that 
defendant  may  file  a  cross  bill  stating  new 
facts  connected  with  the  subject-matter  of 
the  original  suit,  and  bring  in  new  parties 
who  are  affected  by  those  facts; 

—Hall  V.  Davis,  44  111.  494,  holding  that, 
while  a  person  not  a  party  cannot  have  a 
decree  set  aside,  when  it  is  set  aside  by  a 
part;%  the  third  person  may  then  file  a  cross 
bill,  and  have  his  rights  determined; 

—Griffin  v.  Griffin,  112  Mich.  87,  70  N. 
W.  423,  holding  that  a  defendant  in  a  bill 
for  partnership  accounting  may,  after  deny- 
ing the  partnership,  state,  by  way  of  cross 
bill,  a  claim  growing  out  of  the  same  trans- 
action against  complainant  as  trustee,  and 
bring  in  complainant's  wife  as  a  trustee; 

— Stockard  v.  Pinkard,  (>  Humph.  119, 
in  which,  to  an  objection  that  complainants 
did  not  bring  in  the  administrator,  the  court 
Faid  that  if  defendant  thought  his  rights 
demanded  it,  he  might  have  filed  a  cross 
bill  making  the  administrator  and  others 
parties. 

In  Blodgett  v.  Hobart,  18  Vt.  414,  it 
was  held  that  the  answer  of  a  new  party 
brought  in  by  cross  bill  cannot  be  used  as 
evidence  to  support  the  original  bill. 

In  Blair  v.  Illinois  Steel  Co.  159  111.  350, 
31  L.R.A.  269,  42  N.  E.  895,  it  was  held  that 
a  defendant  who  has  been  made  a  party  by 
cross  bill  may,  in  turn,  file  a  cross  bill. 

In  Paulling  y.   Creagh,   63   Ala.   398,   it 


IdO 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


July. 


on  November  3,  1003,  an  amended  bill,  in 
which  Robert  M.  Marshall,  John  S.  With- 
ers, and  Robert  G.  Linn  are  named  as  de- 
fendants, in  addition  to  those  in  the  original 
bill.  In  the  amended  bill  Fulton  seeks  the 
same  relief  as  in  the  original;  the  object  of 
the  amendment  being,  as  appears  from  the 
record,  to  bring  in,  as  additional  parties  de- 
fendant, Robert  M.  Marshall,  John  S.  With- 
ers, and  Robert  6.  Linn.  Robert  M.  Mar- 
shall was  claiming  an  interest,  as  one  of  the 
devisees  under  the  will  of  Robert  R.  Mar- 
shall, in  the  coal  lands  contracted  to  be  sold 
to  Fulton,  and  John  S.  Withers  also  claimed 
an  interest  in  the  said  lands  by  reason  of  a 
conveyance  from  Charles  E.  Marshall,  who 
was   a   devisee    also   under    the    said    will. 


Robert  G.  Linn,  the  other  defendant  brought 
in,  was,  so  it  was  alleged,  the  owner  of  one 
of  the  tracts  of  land-  sold  to  Fulton.  Robert 
M.  Marshall  and  John  S.  Withers  were  un- 
dertaking to  assert  whatever  right  they 
may  have  had  in  these  coal  lands,  by  a  bill 
of  complaint  which  they  had  filed  on  the 
13th  of  November,  1903,  in  the  circuit  court 
of  Gilmer  county,  West  Virginia,  after  Ful- 
ton had  filed  his  bill  in  the  circuit  court  of 
the  United  States  as  before  stated.  They 
named  as  defendants  in  their  bill  in  the 
circuit  court  of  Gilmer  county  T.  MarccUus 
Marshall,  in  his  own  right  and  as  adminis- 
trator of  Robert  R.  Marshall,  deceased.  El- 
wood  D.  Fulton  and  Robert  G.  Linn. 
The  bill  filed  by  Robert  M.  Marshall  and 


was  held  that  where  a  new  party  is  made  a 
defendant  to  a  cross  bill,  he  must  be  served 
with  process. 

•  Cross  complaint. 

Under  the  Codes  it  has  been  held  that 
new  parties  may  be  brought  in  by  a  cross 
complaint  when  they  are  necessary  to  a 
complete  determination  of  the  controversy. 
Winter  v.  McMillan,  87  Cal.  256,  22  Am. 
St.  Rep.  243,  25  Pac.  407;  MacKenzie  v. 
Hodgkin,  126  Cal.  691,  77  Am.  St.  Rep. 
209,  59  Pac.  36;  Eureka  v.  Gates,  120  Cal. 
64,  62  Pac.  126;  Stockton  Sav.  &  L.  Soc. 
V.  Harrold,  127  Cal.  612,  60  Pac.  165;  Al- 
pers  v.  Bliss,  146  Cal.  565,  79  Pac.  171; 
First  Nat.  Bank  v.  Bews,  3  Idaho,  486,  31 
Pac.  816;  Shirk  v.  Mitchell,  137  Ind.  185, 
36  N.  E.  850;  Chalmers  v.  Trent,  11  Utah, 
88,  30  Pac.  488. 

And  the  bringing  in  of  new  parties  by 
cross  complaint  was  approved  in  the  fol- 
lowing cases: 

— Newhall  v.  Bank  of  Livermore,  136  Cal. 
533,  60  Pac.  248,  where  a  mortgagee  of  an 
undivided  one  half  of  land  sought  to  fore- 
close, and  made  a  prior  mortgagee  of  the 
whole  tract  defendant,  and  the  latter  by  a 
cross  bill  made  the  owner  of  the  other  un- 
divided-one half  defendant,  and  foreclosed 
on  the  whole; 

— Syvertson  v.  Butler,  3  Cal.  App.  345, 
85  Pac.  164,  where  the  cross  complaint  was 
concerning  a  part  of  the  same  property  to 
which  the  action  related; 

— Goodell  v.  Verdugo  Canon  Water  C^. 
138  Cal.  308,  71  Pac.  354,  where,  in  an  ac- 
tion on  an  illegal  contract,  defendant  by  a 
cross  complaint  brought  in  a  new  party  who 
was  a  party  to  the  contract,  and  attacked 
its  validity,  and  sought  to  have  it  annulled. 

—Allen  V.  Tritch,  5  Colo.  222,  in  which 
the  court  said  that  a  cross  complaint  is 
equivalent  to  a  cross  bill  in  equity,  and 
in  that  practice  it  was  proper  to  make  a 
person  a  party  who  was  not  a  party  to  the 
original  bill; 

— Farmers*  &  M.  Bank  v.  Wood  Bros.  & 
Co.  (Iowa)  118  N.  W.  282,  where,  by  de- 
murrer and  subsoqncnt  motion,  defendant 
sought  to  bring  in  new  parties  who  wore  not 
nncessarv  to  the  original  suit,  to  determine 
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all  the  matters  involved  in  the  transaction, 
but  the  court  said  this  should  have  been 
done  by  cross  petition; 

However,  the  right  to  bring  in  new 
parties  by  cross  complaint  has  l^en  denied 
under  the  following  circumstances: 

— Where  a  cause  of  action  existed  in  favor 
of  the  defendantr  and  a  stranger  to  the 
original  action,  Harrison  v.  McCormick,  69 
Cal.  616,  11  Pac.  453.  This  case  is  dis- 
tinguished, however,  in  Winter  v.  McMillan, 
supra,  on  the  ground  that  it  was  purely  a 
counterclaim  for  damages,  in  which  the 
parties  must  be  the  same; 

— Where  plaintiff  sought  to  quiet  title  to 
water  deeded  by  a  water  company  to  him, 
and  defendant  sought  to  have  the  water  com- 
pany made  a  party  on  cross  complaint,  be- 
cause it  had,  by  contract,  guaranteed  him 
water  from  another  source  in  case  the  sup- 
ply from  the  wells  in  controversy  failed, 
plaintiff  not  being  a  party  to  that  contract 
or  interested  in  the  questions  raised  by  the 
cross  bill.  Lewis  v.  Fox,  122  Cal.  244,  64 
Pac.  823; 

— ^where  part  of  several  guarantors  of  a 
promissory  note  were  sued,  and  they  at- 
tempted by  a  cross  complaint  to  bring  in 
their  cogiiarantors,  who  were  not  made  par- 
ties detendant,  tlie  statute  having  been 
amended  to  read  *' whenever  the  defendant 
seeks  alHrmative  relief  against  any  party 
to  the  action  relating  to  or  depending  upon 
the  contract  or  transaction,  ...  he 
may  .  .  .  file  ...  a  cross  com- 
plaint."  Merchants'  Trust  Co.  v.  Bentel, 
10  Cal.  App.  75,  101  Pac.  31; 

— where,  under  a  statute  making  a  cross 
petition  not  allowable  to  a  defendant,  ex- 
cept upon  a  cause  of  action  which  aflectij 
or  is  affected  by  the  original  action,  a  cross 
petition  on  an  independent  cause  of  action 
against  new  parties  was  filed,  the  court  say- 
ing that  it  was  not  rendered  unobjectionable 
by  the  filing  of  an  answer  thereto.  Matting- 
ly  v.  Eversole   (Ky.)   113  S.  W.  447; 

— and  where  defendant  attempted  to  bring 
in  a  new  party  to  settle  a  matter  only  af- 
fecting themselves,  and  not  the  plaintiff. 
Heaton  v.  Lynch,  11  ln<l.  App.  408,  38  N.  F. 
224;  Hunter  V.  First  Nat,  AJank  (Ind.)  87 
N.  E.  7;J4, 
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John  S.  Withers  in  the  ntate  court  sought  I 
to  compel  Fulton  and  T.  Marcellus  Marshall 
to  carry  out  the  contract  which  had  been 
made  through  Pat  ton  and  Evans  for  the  sale 
of  the  Pittsburg  vein  of  coal  upon  and  un- 
derlying the  tracts  of  land  which  T.  Mar- 
cellus Marshall  owned  and  controlled,  as 
heretofore  stated.  The  complainants  in  that 
bill  claimed  that  they  were  entitled .  to  a 
part  of  the  proceeds  of  this  sale,  because  of 
an  alleged  interest  in  some  of  the  lands  em- 
braced in  the  contract.  The  disclosure  of 
these  facts,  it  is  assumed,  led  to  the  filing 
of  Fulton's  amended  bill  in  the  circuit 
court  of  the  United  States,  to  bring  in 
Robert  M.  Marshall,  John  S.  Withers,  and 
Robert  6.  Linn  as  parties  defendant.  On 
the  some  day  that  Fulton's  bill  was  filed  in 
the  circuit  court,  to  wit,  the  4th  day  of 
September,  1903,  John  Patton  and  Thomas 
L  Evans,  T.  Marcellus  Marshall's  agents, 
who  made  the  contract  of  sale  with  Fulton, 
brought  a  suit  at  law  in  the  circuit  court  of 
Gilmer  county.  West  Virginia,  against  T. 
Marcellus  Marshall,  to  recover  of  him 
their  compensation  for  services  rendered 
in  effecting  the  sale  to  Fulton,  under 
the  contract  of  October  2,  1901.  Their 
declaration  was  in  assumpsit,  and  they 
demanded  a  commission  of  $2.50  per 
acre  for  the  number  of  acres  which 
Marshall  authorized  them  to  sell.  To 
this  declaration  ^Marshall  demurred;  but  his 
demurrer  having  been  overruled,  he  entered 
his  plea  of  nonassumpsit  on  January  11, 
1004,  and  the  issue  was  joined.  Upon  the 
jietition  of  T.  Marcellus  Mftrshall,  the  de- 
fendant, the  circuit  court  of  Gilmer  countv 
stayed  proceedings  in  the  suit  of  Patton  and 
Evani  from  time  to  time,  and  until  March 
term,  1907,  of  said  court.  At  this  term  of  the 
said  court,  at  the  instance  of  Marshall,  the 
court  agsin  stayed  proceedings  in  the  suit 
until  the  next  re<5ular  term  of  the  court. 
Before  the  dav  arrived  to  which  the  last 
stay  had  been  given,  T.  Marcellus  Marshall 
on  June  27,  1907,  filed  his  cross  bill  in  the 
Fulton  suit  in  the  circuit  court  of  the  United 
States.  The  prayer  of  this  cross  bill  was, 
among  other  things,,  that  John  Patton  'and 
Thomas  L.  Evans  be  made  parties  defend- 
ant, and  that  their  rights  be  'litigated  and 
determined  in  the  Fulton  suit,  and  that  thev 
he  enjoined  and  restrained  from  proceeding 
further  in  the  action  which  thev  had 
brought  iji  the  state  court.  The  circuit 
court,  in  x-esponse  to  this  prayer,  directed  a 
snbpcpnf.  to  be  issued  commanding  the  said 
Patton  and  Evans  to  appear,  and  also 
pranted  a  restraining  order  enjoining  them 
from  proceeding  with  their  case  against  T. 
Marcellus  Marshall  in  the  state  court.  Pat- 
ton and  Evans  demurred  to  the  cross  bill, 
and  moved  to  dissolve  the  injunctiQQ«  The 
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demurrer  was  overruled,  and  a  decree  en- 
tered continuing  the  injunction.  From  this 
decree  Patton  and  Evans  appealed  to  this 
court. 

The  assignments  of  error  on  this  appeal 
present  for  consideration  two  propositions: 
First,  that  the  defendant  T.  Marcellus  Mar- 
shall could  not  by  his  cross  bill  make  Pat- 
ton and  Evans  parties  defendant  to  the  Ful- 
ton suit  in  the  circuit  court  of  the  United 
States;  second,  that  the  circuit  court  was, 
by  reason  of  §  720,  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  Stat.  1901,  p. 
851),  without  jurisdiction  to  enjoin  the  ac- 
tion at  law  which  Patton  and  Evans  had 
brought,  and  which  was  pending  in  a  court 
of  the  state  of-  West  Virginia. 

Argued  before  Goff  and  Pritchard,  circuit 
Judges  and  Boyd,  District  Judge. 

Mr.  John  VV.  Davlfi,  with  Messrs.  R. 
F.  Kidd  and  Davis  &  Davis,  for  appel« 
lants. 

Mr.  W.  E.  R.  Byrne,  with  Messrs.  Linn 
&  Byrne,  for  appellee. 

Boyd,  District  Judge,  delivered  the  opin- 
ion of  the  court: 

It  is  the  privilege  of  a  complainant  in  a 
bill  in  equity  to  make  such  parties  defend- 
ant in  his  suit  as  he  may  elect,  provided 
such  parties  come  within  the  class  of  neces- 
sary parties,  or  proper  parties,  or  both;  but 
even  the  complainant  has  no  right  to  go  be- 
yond those  classes,  and  bring  into  his  suit 
those  who  have  no  connection  with  the  con- 
troversy disclosed  in  the  bill,  nor  interest 
or  concern  in  its  determination.  It  seems 
that  the  complainant  in  the  equity  cause  of 
Fulton  against  Marshall,  pending  in  the 
circuit  court  cf  the  United  States,  had 
brought  before  the  court  all  the  parties,  so 
far  as  interests  are  disclosed  by  the  record, 
necessary  to  a  complete  determination  and 
adjudication  of  the  subject-matter  of  his 
bill.  In  the  outset  he  made  party  defendant 
T.  Marcellus  Marshall,  in  his  own  right  and 
as  administrator,  with  whom  the  contract  of 
sale  had  been  made,  and  as  against  those 
parties  the  complainant  sought  specific  per- 
fcwmance.  It  was  afterwards  ascertained 
that  Robert  M.  Marshall  and  John  S.  With- 
ers claimed  an  interest  in  the  proceeds  of 
the  sale,  and  it  was  further  ascertainod  that 
the  legal  title  to  one  of  the  tracts  of  land 
included  was  in  Robert  G.  Linn.  It  cannot 
be  denied  that  if  the  Marshall  last  named 
and  W'ithers  and  Linn  held  title  to  portions 
of  the  land  included  in  the  contract  of  sale, 
or  were  entitled  to  participate  in  the  dis- 
tribution of  the  proceeds,  they  were  at  least 
proper,  if  not  necessary,  parties.  It  was  the 
orderly  course,  therefore,  when  Fulton  dis- 
covered that  these  persons  were  claiming  an 
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interest  in  the  lands  wherein  he  had  con- 
tracted to  buy  coal  rights,  which  might  in 
some  way  affect  the  title  to  be  derived  from 
T.  Marcellus  Marshall,  that  he  should  pro- 
ceed by  an  amended  bill  to  make  them  par- 
ties defendant.  When  Fulton  had  brought 
before  the  court  as  defendants  in  his  action 
all  such  parties  as  he  knew,  or  had  ground 
to  believe,  were  interested  in  the  subject- 
matter  of  his  action,  he  had  the  right  to 
proceed  with  his  cause  without  interrup- 
tion on  the  part  of  one  of  the  defendants  by 
an  effort  to  introduce  into  the  litigation  an 
independent  disconnected  controversy  be- 
tween such  defendant  and  outside  parties. 

If  the  complainant  had  omitted  to  bring 
in  parties  who  were  necessary  to  a  complete 
determination  of  equities  between  himslf 
and  one  or  more  of  the  defendants,  or  among 
defendants  themselves,  "in  regard  to  the  sub- 
ject-matter of  the  suit,  a  cross  bill  was  not 
the  proper  proceeding  by  which  to  supply 
such  defect.  A  cross  bill  in  equity  possesses 
no  such  function. 

"The  purpose  of  a  cross  bill  is  either  to  ob- 
tain a  discovery  in  aid  of  a  defense  to  the 
original  bill,  or  to  obtain  full  relief  to  all 
the  parties  touching  the  matter  of  the  orig- 
inal bill."  Story,  Eq.  PI.  §  385. 

*'New  parties  cannot  be  introduced  into  a 
cause  by  a  cross  bill.  If  the  plaintiff  desires 
to  make  new  parties,  he  amends  his  bill,  and 
makes  them.  If  the  interest  of  the  defend- 
ant requires  their  presence,  he  takes  the  ob- 
jection of  nonjoinder,  and  the  complainant 
is  forced  to  amend,  or  his  bill  is  dis- 
missed." Shields  V.  Barrow,  17  How.  130, 
15  L.  ed.  158. 

But,  aside  from  this,  Fulton's  suit  was 
for  the  specific  performance  of  a  contract  of 
sale,  a  cause  of  action  peculiarly  cognizable 
in  a  court  of  equity.  It  was  of  no  concern  to 
him  what  Marshall  had  agreed  to  pay  his 
agents  whom  he  had  authorized  to  secure  a 
purchaser  for  the  coal  rights  in  the  lands, 
nor  could  tlie  compensation  for  services  due 
or  claimed  by  such  agents  enter  into  Ful- 
ton's cause  of  action.  In  equity  pleading, 
the  answer  is  a  defense  to  complainant's 
bill,  and  does  not  set  up  grounds  for  affirm- 
ative relief.  Such  relief  is  granted  upon^a 
cross  bill.  But  affirmative  relief  in  response 
to  the  prayer  of  a  cross  bill  is  against  either 
the  plaintiff  or  a  codefendant  in  the  origi- 
nal bill.    2  Street  Fed.  Eq.  Pr.  §  1020. 

"The  cross  bill  must,  so  it  is  held,  be  ger- 
mane to  the  original  bill.  It  must  be  con- 
fined to  the  same  matters  as  the  original 
bill,  and  it  cannot  introduce  a  new  contro- 
versy not  embraced  in  the  original  bill."  2 
Street,  Fed.  Eq.  Pr.  §  1030. 

This  author  lays  down  the  further  prin- 
ciple that  a  cross  bill  is  primarily  a  defense, 
and,  being  so  considered,  is  confined  to  mat- 
26  L.R.A.(X.S.) 


ters  in  litigation  in  the  original  suit;  other- 
wise, naw  matters  miglit  be  introduced  into 
a  litigation  by  cross  suits  without  end;  and 
still  further  says  the  same  author,  in  §  § 
1031,  1033,  a  cross  bill  is  bad  that  goes  be- 
yond the  original  bill,  and  states  a  cause  of 
action  foreign  to  the  primary  dispute.  A 
cross  bill  may  allege  new  or  additional  facts 
not  set  forth  in  the  original  bill,  and  be 
germane  to  the  subject-matter  of  the  action. 
The  introduction  of  new  facts  does  not 
render  a  cross  bill  objectionable,  but  the 
making  of  a  foreign  or  multifarious  issue. 

Johnson  R.  Signal  Co.  v.  Union  Switch  & 
Signal  Co.  (C.  C.)  43  Fed.  331,  holds  as 
well  settled  the  rule  that  a  cross  bill  cannot 
introduce  any  new  or  distinct  matter  not 
within  the  scope  of  the  original  bill,  nor 
such  matter  as  is  not  necessary  as  a  defense 
to  the  original  bill,  or  is  foreign  to  the  pri- 
mary controversy.  A  cross  bill  which  seeks 
no  discovery  and  sets  up  no  defense,  except 
such  as  would  be  available  by  answer,  is 
bad.  2  Street,  Fed.  Eq.  Pr.  §  1022.  Sec 
also  Miller  &  Lux  v.  Rickey  (C.  C.)  146 
Fed.  577. 

In  Nashville  &  C.  R.  Co.  v.  United  States, 
101  U.  S.  639,  25  L.  ed.  1074,  it  is  held  that 
a  cross  bill  cannot  be  used  to  bring  in  new 
and  distinct  matters,  and  in  support  the 
court  cites  in  that  case  Ayers  v.  Chicago, 
101  U.  S.  184,  25  L.  ed.  838.  A  cross  bill 
must  grow  out  of  the  original  suit.  It  can- 
not bring  in  new  and  distinct  matters. 
Providence  Rubber  Co.  v.  Goodyear,  9  Wall. 
788,  19  L.  ed.  566,  and  Cross  \,  De  Valle,  1 
Wall.  5,  17  L.  ed.  515.  In  this  last  case  it 
is  said  by  the  court  that  "a  cross  bill  'is 
a  mere  auxiliary  suit,  and  a  dependency  of 
the  original,*  *It  may  be  brought  by  a  de- 
fendant against  the  plaintiff  in  the  same 
suit,  or  against  other  defendants,  or  against 
both;  but  it  must  be  touching  the  matters 
in  question  in  the  bill.*  ** 

A  cross  bill  cannot  introduce  a  new  con- 
troversy, which  it  is  not  nece.ssary  to  be  de- 
cided in  order  to  have  a  final  decree  on  the 
case  presented  by  the  original  bill.  A  cross 
bill  is  "a  proceeding  to  procure  a  complete 
determination  of  a  matter  already  in  dis- 
pute." 2  Dan.  Ch.  PI.  &  Pr.  1549,"  and  note 
2.  The  matter  in  dispute,  as  disclosed  by 
Fulton's  bill,  was  only  specific  performance 
of  Marshall's  contract.  Suppose,  for  the 
sake  of  the  argument,  that  Marshall  had 
been  the  moving  party,  and  had  filed  his  bill 
against  Fulton  for  specific  performance  of 
the  contract  of  sale;  no  one  would  contend 
that  Patton  and  Evans  would  have  been 
either  necessary  or  proper  parties,  for  in  the 
broadest  view  they  had  no  interest  which  a 
decree  against  Fulton  compelling  him  to 
carrv  out  his  contract  could  affect.  Then 
how  can  they  be  necessary  parties  to  a  de- 
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cree  requiring  Marshall  to  accept  the  bal- 
ance-of  the  purchase  money,  and  make  title 
to  Fulton,  in  compliance  with  the  terms  of 
the  contract  which  the  latter*s  bill  seeks  to 
have  specifically  performed?  We  feel  con- 
strained in  answer  to  this  question,  to  hold 
that  Patton  and  Evans  were  not  necessary 
or  proper  parties  to  Fulton's  bill.  They  had 
no  interest  in  the  subject-matter  of  con- 
troversy between  Fulton  and  Marshall  nor 
in  any  controversy  which  might  arise  be- 
tween defendants  themselves  within  the 
scope  or  the  purposes  of  the  original 
bill.  Following,  therefore,  in  the  line  which 
we  have  pursued  in  discussing  this  case,  and 
relying  upon  the  authorities  and  decisions 
which  we  have  cited,  it  is  our  conclusion 
that  Marshall  could  not  by  his  cross  bill 
matce  Patton  and  Evans  parties  defendant 
to  Fulton's  bill. 

So.  far  as  appellants'  first  assignment  of 
error  is  concerned,  we  might  stop  here;  but 
there  is  another  view  presented  by  counsel 
which  we  must  admit  carries  with  it  some 
force,  and  that  is  that  Marshall's  cross  bill, 
undertaking  as  it  ■  does  to  introduce  into 
Fulton's  suit  new  parties  defendant  against 
uhom  Marshall  aldhe  seeks  relief,  gives  to 
his  pleading  the  character  of  an  original 
hill,  and,  this  being  so,  that  the  essential 
element,  to  wit,  diverse  citizenship,  as  be- 
tween Marshall  and  the  new  defendants,  is 
wanting,  and  therefore  the  circuit  court  of 
the  United  States  is  without  jurisdiction. 
As  will  be  seen,  Marshall  and  Patton  and 
Evans  are  all  citizens  of  West  Virginia.  If 
a  cross  bill  assumes  the  character  of  an 
original  biN,  it  will  be  dismissed  if  wanting 
in  the  element  ot  diverse  citizenship,  which 
will  l)e  necessary  to  give  jurisdiction  to  the 
cin^uit  court  of  the  United  States.  Cross 
V.  De  Valle,  supra.  See  also  Delaware,  L. 
k  \V.  R.  Co.  v.  Jersey  City  (C.  C.)  168  Fed. 
128. 

Appellants'  second  assignment  of  error 
U  based  upon  the  proposition  that  the  cir- 
niit  court  was  without  jurisdiction  to  en- 
j"in  proceedings  in  the  action  at  law  which 
Patton  and  Evans  had  brought  against  T. 
Marrellus  Marshall  in  the  state  court.  It 
will  be  observed  that,  when  Marshall  filed 
hi<i  cross  bill  in  the  Fulton  suit,  the  action 
at  law  brought  by  Patton  and  Evans  against 
Mm*  in  the  state  court  had  been  pending 
np.irlv  three  rears.  Marshall  had  entered 
hi«  plea  of  non assumpsit,  and  had  thereby 
raised  an  issue  which  the  plaintifTs  were 
entitled  to  have  tried  by  a  jury.  It  is  also 
a  fact,  as  appears  in  the  record,  that  in  the 
Fulton  suit  in  the  circuit  court,  which  had 
aliw  been  pending  for  the  same  length  of 
time,  MarHhall  had  filed  his  answer,  to 
which  Fulton  had.  on  the  28th  day  of  June, 
l^^'M.  made  replication.  This  case  was 
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therefore  at  issue,  and  a  decree  for  the 
parties  to  take  testimony  had  been  entered. 
In  this  situation,  Marshall  by  his  cross  bill, 
was  permitted  to  bring  in  Patton  and  Evans 
as  parties  defendant  to  the  Fulton  bill  in 
the  circuit  court,  and  by  a  decree  of  that 
court  to  enjoin  them  from  proceeding  with 
their  action  at  law  in  the  state  court.  The 
decree  of  the  circuit  court,  therefore,  had 
not  only  the  effect  to  deprive  Patton  and 
Evans  of  their  right  to  have  the  issue  of 
fact  raised  by  the  pleadings  in  their  suit 
against  Marshall  tried  by  jury,  but  at  the 
same  time  the  injunction  issued  by  a  court 
of  the  United  States  stayed  a  proceeding 
properly  instituted  and  pending  in  a  state 
court  of  West  Virginia. 

We  do  not  deem  it  necessary  to  discuss 
the  right  of  trial  by  jury,  but  will  pass  on 
to  the  sectmd  proposition;  that  is  that,  by 
the  injunction  issued  in  this  case,  the  suit 
of  Patton  and  Evans  against  Marshall,  pend- 
ing in  a  state  court,  was  stayed.  There  can 
be  no  doubt  of  the  power  pf  the  courts  of 
the  United  States,'  in  the  exercise  of  their 
equity  jurisdiction,  to  issue  the  writ  of  in- 
junction. This  power  is  inherent  in  the 
courts  themselves,  and  is  also  amply  secured 
by  statutes  which  authorize  them  to  issue 
all  writs  necessary  for  the  exercise  of  their 
respective  jurisdictions.  Upon  this  general 
power,  however,  there  is  one  important  limi- 
tation, and  that  is  by  virtue  of  §  720  of  the 
Revised  Statutes,  U.  S.  Comp.  Stat.  1901, 
p.  681,  which  declares:  *'Thewritof  injunc- 
tion shall  not  be  granted  by  any  court  of  the 
United  States  to  stay  proceedings  in  any 
court  of  a  state,  except  in  cases  where  such 
injunction  may  be  authorized  by  any  law 
relating  to  proceedings  in  bankruptcy." 

The  Supreme  Court  of  the  United  States 
has  passed  upon  this  statute  in  a  number  of 
cases,  notably  in  the  case  of  Peck  v.  Jenness, 
7  How.  612,  12  L.  ed.  841.  In  that  case  the 
Supreme  Court,  speaking  through  Mr.  Jus- 
tice Grier,  says:  "Act  of  Congress  of  the 
2d  of  March,  1793,  chap.  66,  §  5,  declares 
that  a  writ  of  injunction  shall  not  be  grant- 
ed *to  stay  proceedings  in  any  court  of  a 
state.'  In  the  case  of  Diggs  v.  Wolcott,  4 
Cranch,  179,  2  L.  ed.  587,  the  decree  of  the 
circuit  court  had  enjoined  the  defendant 
from  proceeding  in  a  suit  pending  in  a  state 
court,  and  this  court  reversed  the  decree, 
because  it  had  no  jurisdiction  to  enjoin  pro- 
ceedings in  a  state  court." 

{following  in  line  with  this  decision,  the 
Supreme  Court  again,  through  Mr.  Justice 
Bradley,  in  Haines  v.  Carpenter,  91  U.  S. 
254,  23  L.  ed.  345,  says:  "In  the  first  place, 
the  great  object  of  the  suit  is  to  enjoin  and 
stop  litigation  in  the  state  courts,  and  to 
bring  all  the  litigated  questions  before  the 
circuit   court.     This   is   one   of   the    thingi 
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which  the  Federal  courts  are  expressly  pro- 
hibited from  doing.  By  the  act  of  March  2, 
3793,  it  was  declared  that  a  writ  of  injunc- 
tion shall  not  be  granted  to  stay  proceed- 
ings in  a  state  court.  This  prohibition  is 
repeated  in  §  720  of  the  Revised  Statutes, 
and  extends  to  all  cases  except  where  other- 
wise provided  by  the  bankrupt  law.  This 
objection  alone  is  sufficient  ground  for  sus- 
taining the  demurrer  to  the  bill." 

There  are  other  decisions  of  the  Supreme 
Court  in  point  upon  this  question,  but  we 
will  not  pursue  the  discussion  further  than 
to  say  that  there  are,  it  is  true,  some  cases 
constituting  exception  to  the  general  doc- 
trine announced  in  the  authorities  we  have 
cited.  See  Dietzsch  v.  Huidekoper  (Kern 
V.  Huidekoper)  103  U.  S.  494,  26  L.  ed. 
497,  in  which  Kern  v.  Huidekoper,  103  U. 
8.  485,  2G  L.  ed.  354,  is  cited  and  approved, 
and  French  v.  Hay  (French  v.  Stewart)  22 
Wall.  250,  22  L.  ed.  857,  reaffirmed.  Our 
case,  however,  is  not  within  the  exception, 
as  a  persual  of  the  opinions  of  the  Supreme 
Court  in  the  cases  named  will  abundantly 
show. 

It  is  our  conclusion,  therefore,  that  there 
was  error  in  the  decree  of  the  Circuit  Court, 
and  that  it  should  be  reversed.  The  case  is 
remanded,  to  the  end  that  Marshall's  cross 
bill,  80  far  as  it  concerns  Patton  and  Evans, 
may  be  dismissed,  and  the  injunction  against 
them  dissolved. 
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(156  Cal.  636,  105  Pac.  957.) 

Plending  —  amendment  —  Hmitatfon  of 
actions. 

1.  Refusal   to   permit   an   amendment   of 

Note.  ^  Civil  liahility  for  negligent  dis- 
charge of  firearms. 

The  earlier  cases  on  this  subject  are  set 
out  in  the  case  note  to  Siefker  v.  Paysee,  4 
L.R.A.(N.S.)   119. 

Since  the  preparation  of  that  note  it  haa 
been  decided  in  Brittingham  v.  Rtadiem, 
151  N.  C.  299,  66  S.  E.  128,  that  in  the 
care  and  custody  of  firearms  the  utmost 
or  highest  degree  of  care  must  be  used  to 
the  end  that  harm  may  not  come  to  others, 
since  the  degree  of  care  required  of  one 
having  possession  and  control  of  a  dangerous 
article  is  commensurate  with  its  danger- 
ous character. 

And  in  Morgan  v.  Mulnall,  214  Mo.  451, 
114  S.  W.  4.  it  is  held   that  the  negligent 
use    of    a    deadly    weapon,    with    reduitim:» 
harm,  is  an  actionable  wrong. 
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an  answer  already  filed,  so  as  to  set  up  the 
statute  of  limitations  as  a  bar  to  the  ac- 
tion, is  not  an  abuse  of  discretion  unless 
it  is  made  to  appear  that  the  amendment 
would  be  in  furtherance  of  justice. 

Hunting  —  neg:llgent     shooting  ^  con- 
tributory negligence. 

2.  The  jury  must  say  whether  or  not  the 
negligence  of  a  member  of  a  hunting  party 
who,  in  violation  of  the  understanding  be- 
tween them  as  to  the  stations  which,  they 
should  take,  attempts  to  approach  the  sta- 
tion of  one  of  them  through  bushes  which 
conceal  him,  is  a  contributory  cause  to  his 
injury,  which  will  prevent  his  holding  the 
latter  liable  for  shooting  him  under  the 
mistaken  belief  that  the  movement  of  the 
bushes  is  caused  by  game. 

Same  ^  careless  sliooting:. 

3.  A  member  of  a  party  of  hunters  is 
negligent  as  matter  of  law  in  firing  at  an 
object  moving  through  bushes  which  con- 
ceal it,  without  taking  time  to  discove:* 
what  it  is,  which  results  in  his  hitting  a 
member  of  the  party. 

Evidence  —  custom  —  hunting    party. 

4.  Upon  the  question  of  the  nej^ligence 
and  contributory  negligence  of  hunters  one 
of  whom  shot  the  otlier  under  the  mistaken 
belief  that  he  was  an  animal,  while  he  was 
moving  through  bushes  in  violation  of  an 
understanding  as  to  where  each  should  sta- 
tion himself,  evidence  is  not  admissible  of 
the  custom  of  hunters  under  such  circum- 
stances,— at  least  where  the  custom  is  not 
shown  to  have  been  known  to  the  parties. 

Same  —  admission  —  negligent  injury. 

5.  One's  statement  out  of  court  that  his 
injury  is  due  to  his  own  fault  is  admissible 
in  evidence  against  him  in  an  action  to 
hold  another  liable  for  it. 

Appeal —excluded  evidence ^ error. 

6.  It  is  not  prejudicial  error  to  exclude 
from  evidence  a  plaint  iff '5  eounlusion  as  to 
the  fact  to  be  determined  by  the  jury,  where 
the  facts  are  fully  in  evidence. 

(December  3,  1909.) 

APPEAL  by  defendant  from  a  judgment 
.  of  the  Superior  Court  for  Mendocino 
County  in  plaintiff's  favor  and  from  an 
order  denying  a  new  trial  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ant's negligence    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McNab  &  Ulrscli,  for  appellant: 

The  court  erred  in  refusing  to  permit 
amendment  to  answer  setting  up  bar  of  stat- 
ute of  limitations. 

Thomas  v.  Price,  33  Wash.  459,  99  Am. 
St  Rep.  961,  74  Pac.  503;  Wood  v.  Carpen- 
ter, 101  U.  S.  135,  25  L.  ed.  807;  Nichols 
V.  Randall,  136  Cal.  432,  09  Pac.  26;  Shain 
V.  Sresovich,  104  Cal.  406,  38  Pac.  51 ; 
Louisville  &  N.  R.  Co.  v.  Hall,  116  Ky.  567, 
74   8.   W.   280;   Robertson  v.   Burrell,   110 


1M9. 


HUDD  T  BYRNES. 


135 


Cal.  669,  42  Pac.  1086;*  Gould  t.  Staflford, 
101  CaL  34,  35  Pac.  429. 

The  action  of  the  defendant  was  not  neg- 
ligence per  <€. 

Smith- T.  Whittier,  95  Cal.  291,  30  Pac. 
629;  Wikberg  v.  Olson  Co.  138  Cal.  481,  71 
Pae.  611$  Pacheco  v.  Judson  Mfg.  Co.  113 
Cal.  645,  45  Pac.  833;  Buchel  v.  Gray  Bros. 
115  Cal.  421,  47  Pac.  112;  Fox  v.  Oakland 
Consol.  Street  R.  Co.  118  Cal.  65,  62  Am. 
St,  Rep.  210,  50  Pac.  25;  Humphrey  v. 
Leonard,  151  Cal.  375,  90  Pac.  705 ;  Schnei- 
der V.  Market  Street  R.  Co.  134  Cal.  488, 
66  Pac.  734;  Seller  v.  Market-Street  R.  Co. 
130  Cal.  271,  72  Pac.  1006. 

The  defense  of  contributory  negligence  is 
applicable  in  cases  in  which  persons  have 
been  injured  while  hunting. 

McCleary  v.  Frantz,  160  Pa.  635,  28  Atl. 
929;  Winans  v.  Randolph,  169  Pa.  006,  32 
Atl.  G22;  Magar  v.  Hammond,  171  N.  Y. 
377,  59  L.R.A.  315,  64  N.  E.  150;  Bahel  v. 
Manning,  112  Mich.  24,  36  L.R.A.  523,  67 
Am.  St.  Rep.  381,  70  N.  W.  327;  Whitten 
V.  Hartin,  163  Mass.  39,  39  N.  E.  412; 
Moobus  V.  Becker,  46  N.  J.  L.  41 ;  Siefker 
V.  Paysee,  115  La.  953,  4  L.R.A.(N.S.)  119, 
40  So.  366;  Trousclair  v.  Pacific  Coast  S. 
S.  Co.  80  Cal.  521,  22  Pac.  258;  Glascock 
V.  Central  P.  R.  Co.  73  Cal.  137,  14  Pac. 
518. 

It  was  not  necessarily  the  duty  of  the  de- 
fendant to  look  and  know  that  the  injured 
person  was  not  in  danger. 

Bennichsen  v.  Market-Street  R.  Co.  149 
Cal.  20,  84  Pac.  420. 

The  defendant  has  a  constitutional  right 
to  have  the  question  of  contributory  negli- 
gence submitted  to  the  jury. 

Shobert  v.  May,  40  Or.  68,  65  L.R.A.  810, 
91  Am.  St.  Rep.  453,  66  Pac.  466. 

The  court  erred  in  refusing  to  admit  proof 
of  admissions  by  plaintiff  that  the  accident 
was  wholly  his  own  fault. 

Smith  V.  Whittier,  95  Cal.  279,  30  Pac. 
529;  Bush  V.  Barnett,  96  Cal.  202,  31  Pac. 
2. 

Mr.  Robert  Duncan,  for  respondent: 

If  a  person  is  injured  by -the  discharge 
of  a  gun  in  the  hands  of  another  who  has 
entire  control  of  it,  the  burden  is  cast  upon 
the  latter  to  prove  that  the  gun  was  not 
fired  at  the  party  injured,  either  intention- 
ally or  negligently,  but  the  result  was  in- 
evitable and  without  the  least  fault  upon 
the  part  of  the  one  handling  the  gun. 

Morjjan  v.  Cox,  22  Mo.  373,  00  Am.  Dec. 
623;  Shearm.  &  Kedf.  Neg.  §§  5S7,  588;  12 
Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  518,  519; 
Tally  v.  Ayres,  3  Sneed,  677:  Chataiajne  v. 
Bergeron,  10  La.  Ann.  OUO;  Chilas  v.  Drake, 
2  Met.  (Ky.)  140,  74  Am.  Dec.  406;  Wright 
V.  Clark,  50  Vt.  130,  28  Am.  Rep.  490; 
Atchison  v.  Dullam,  10  111.  App.  42;  Moebus 
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V.  Becker,  46  K  J.  L.  41;  Bullock  v.  Bab- 
cock,  3  Wend.  391;  Dixon  v.  Bell,  5  Maule 
&  S.  198,  19  Eng.  Rul.  Cas.  26;  Dalton  v. 
Favour,  3  N.  H.  465;  Wliitby  v.  Brock,  4 
Times  L.  R.  241 ;  Glueck  v.  Scheld,  125  Cal. 
288,  57  Pac.  1003. 

The  plaintiff  had  a  right  to  rely  upon  the 
presumption  that  the  defendant  would  exer- 
cise, at  least,  the  ordinary  care  of  the 
average  person  in  firing  his  gun,  and  would 
know  what  he  was  shooting  at. 

Shea  v.  Potrero,  &  B.  V.  R.  Co.  44  Cal. 
414;  Robinson  v.  Western  P.  R.  Co.  48  Cal. 
420;  Shearm.  k  Redf.  Neg.  §31;  Strong  v. 
Sacramento  &  P.  R.  Co.  61  Cal.  328;  Pol- 
lock, Torts,  388;  Beach,  Contrib.  Neg.  38; 
Judson  V.  Giant  Powder  Co.  107  Cal.  540, 
29  L.R.A.  718,  48  Am.  St.  Rep.  146,  40  Pac. 
1020. 

When  an  act  is  done  wilfully,  wantonly, 
and  with  a  reckless  disregard  of  the  rights 
of  others,  contributory  negligence  on  the 
part  of  plaintiff  does  not  bar  his  recovery 

Harrington  v.  Los  Angeles  R.  Co.  140  Cal. 
514,  63  L.R.A.  238,  98  Am.  St.  Rep.  85,  74 
Pac.  15;  Esrey  v.  Southern  P.  Co.  103  Cal. 
541,  37  Pac.  600;  Beach,  Contrib.  Neg.  §§  54, 
55;  Cooley,  Torts,  647. 

SIoss,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff,  having  been  wounded  by  a 
bullet  fired  from  defendant's  rifle,  brought 
this  action  to  recover  damages,  alleging  that 
his  injuries  were  due  to  defendant's  negli- 
gence. A  trial  before  a  jury  resulted  in  a 
verdict  in  favor  of  plaintiff  for  $500.  The 
defendant  appeals  from  the  judgment  en- 
tered upon  the  verdict,  and  from  an  order 
denying  his  motion  for  a  new  trial. 

The  action  was  commenced  in  December, 
1900,  about  fourteen  months  after  the  shoot- 
ing. The  defendant  filed  an  answer,  in 
which  he  denied  the  allegations  of  the  com- 
plaint^ and  affirmatively  pleaded  facts  in- 
tended to  constitute  a  defense  of  contribu- 
tory negligence.  On  the  day  set  for  the 
trial  of  the  cause,  he  moved  the  court  for 
leave  to  amend  his  answer  by  setting  up 
the  additional  defense  that  the  action  was 
barred  by  subd.  3  of  §  340  of  the  Code 
of  Civil  Procedure.  The  application  was 
denied,  and  this  ruling  is  assigned  as  error. 
This  court,  very  early  in  its  history,  estab- 
lished the  rule  that  the  refusal  of  leave  to 
plead  the  bar  of  the  statute  of  limitations 
bv  wav  of  amendment  to  an  answer  alreadv 
filed  will  not  be  regarded  as  an  abuse  of  dis- 
cretion, unless  it  is  made  to  appear  that  the 
amendment  will  be  in  furtherance  of  jus- 
tice. Cooke  v.  Spears,  2  Cal.  400,  56  Am. 
Dec.  348;  Stuart  v.  Lander,  16  Cal.  372,  76 
Am.  Dec.  538.  The  principle  underlying 
these  decisions,  viz.,  that,  while  great  liber- 
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ality  should  be  exercised  in  allowing  amend- 
ments to  pleadings,  that  liberality  should 
only  be  displayed  in  furtherance  oif  justice, 
has  often  received  recognition  here.  Daley 
V.  Rups,  86  Cal.  118,  24  Pac.  867;  Bank  of 
Woodland  v.  Heron,  122  Cal.  107,  54  Pac. 
537,  and  cases  cited.  The  bill  of  exceptions 
asserts,  as  the  only  reason  for  defendant's 
failure  to  rely  on  this  plea  in  his  original 
answer,  the  inadvertence  of  counsel  in  fail- 
ing to  note  that  the  amendment  of  1905 
(Stat.  1905,  chap.  258,  §  2,  p.  231  to  §  340 
had  reduced  the  time  allowed  for  the  com- 
mencement of  actions  of  this  character  to 
one  year.  The  fact  that  counsel  had  been 
guilty  of  this  oversight  had  no  tendency  to 
show  that  permission  to  plead  the  statute 
would  aid  in  producing  a  just  result. 

The  main  question  arises  on  the  instruc- 
tions of  the  court,  whereby  it  declared  that 
plaintiff  was  entitled  to  a  verdict,  and  that 
the  only  question  for  the  jury  was  the 
amount  of  damages.  Instructions  requested 
by  defendant,  submitting  to  the  jury  the 
issue  of  contributory  negligance,  were  re- 
fused. It  appeared  from  plaintiff's  testi- 
mony that  on  October  10,  1905,  he,  in  com- 
pany with  the  defendant  and  one  Lima,  went 
out  along  the  Big  river  in  Mendocino  county, 
to  hunt  deer.  On  the  north  bank  of  the 
river  they  parted  compAny.  Byrnes  and 
Lima  remained  on  the  north  side.  The 
plaintiff,  Rudd,  crossed  the  stream,  taking 
a  dog  with  him.  The  dog  started  along  a 
ridge  and  down  through  the  brush  into  a 
flat  across  the  river  from  Byrnes.  Rudd 
thought  the  dog  was  after  a  deer,  and  ran 
in  after.  When  he  same  out  on  the  flat 
opposite  Byrnes,  he  heard  a  shot  and  was 
struck  by  a  bullet.  There  was  no  question 
of  the  fact  that  Byrnes  fired  this  shot.  His 
own  testimony  was  that  he  saw  an  object 
moving  in  the  brush,  and  fired  at  it,  think- 
ing it  to  be  a  deer.  The  testimony  relating 
to  the  issue  of  contributory  negligence,  as 
relied  on  by  defendant,  differed  in  some  par- 
ticulars from  the  allegations  of  the  answer. 
Since,  however,  the  point  of  variance  does 
not  appear  to  have  been  made  in  the  court 
below,  and  the  differences  have  no  impor- 
tant bearing  on  the  points  to  be  discussed, 
it  will  be  sufficient  to  state  the  substance 
of  the  showing  made  by  the  witnesses. 
There  was  evidence  which  would  have  war- 
ranted the  jury  in  finding  that  the  banks  of 
the  river  were  thickly  grown  with  brush; 
that  along  the  river  there  were  deer  cross- 
ings, "where  deer  come  down  when  chased 
by  dogs  and  run  into  water."  It  was  testi- 
fied that  the  three  hunters  had  agreed  that 
they  were,  respectively,  to  station  them- 
selves at  three  crossings;  Byrnes's  station 
being  about  200  yards  above,  and  Rudd's 
about  the  same  distance  below,  that  of 
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Lima.  When  ByrRes  fired  he  Was  at  the 
point  at  which,  under  the  agreement,  he 
should  have  been.  Rudd.  instead  of  going 
down  the  river,  as  agreed,  went  uj»,  and  was 
opposite  Byrnes's  station  when  shot.  We 
think  the  defendant  was  entitled  to  have 
the  jury  consider  this  evidence,  and  deter- 
mine from  it  whether  Rudd  had  been  guilty 
of  negligence  contributing  directly  and 
proximately  to  his  injuries.  That  the  de- 
fendant's conduct  was  negligent  may  well  be 
conceded.  "As  firearms  are  extraordinarily 
dangerous,  a  person  who  handles  such  a 
weapon  is  bound  to  use  extraordinary  care 
to  prevent  injury  to  others,  and  is  held  to 
a  strict  accountability  for  a  want  of  such 
care."  12  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  518;  Bahel  v.  Manning,  112  Mich.  24, 
36  L.R.A.  523,  07  Am.  St.  Rep.  381,  70 
N.  W.  327;  Judd  v.  Ballard,  66  Vt.  668, 
30  Atl.  96;  Moebus  v.  Becker,  46  N.  J. 
L.  41;  Morgan  v.  Cox,  22  Mo.  373,  66  Am. 
Dec.  623.  One  who  causes  injury  to  another 
by  discharging  a  firearm  must,  in  order  to 
excuse  himself  from  liability,  show  that  he 
was  absolutely  without  fault.  12  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  519;  Bahel  v.  Man- 
ning and  Morgan  v.  Cox,  supra;  Tally  v. 
Ayres,  3  Sneed,  677;  Wright  v.  Clark,  50 
Vt.  130,  28  Am.  Rep.  496.  While  the  ques- 
tion of  negligence  is  ordinarily  one  to  be 
determined  by  the  jury,  yet  where  the  facta 
are  undisputed,  and  no  inference  but  that  of 
negligence  can  be  drawn  from  them,  the 
court  may  determine  that  negligence  is 
shown  as  matter  of  law.  Studer  v.  Southern 
P.  Co.  121  Cal.  400,  66  Am.  St.  Rep.  39,  63 
Pac.  942;  Nagle  v.  California  Southern  R. 
Co.  88  Cal.  86,  25  Pac.  1106.  It  is  plain, 
from  defendant's  own  story,  that  he  did  not, 
in  this  instance,  exercise  the  care  required 
of  one  handling  firearms.  He  saw  an  object 
moving  in  the  underbrush,  and  fired  at  it 
without  taking  time  to  discover  whether  it 
was  a  deer,  as  he  supposed  it  to  be,  or  a 
human  being.  There  can  be  no  room  for 
doubt  that,  in  so  doing,  he  acted  without 
that  regard  for  the  safety  of  others  which 
is  to  be  expected  of  one  handling  dangerous 
implements  or  substances. 

But  the  fact  that  defendant  was  negligent 
does  not  preclude  the  possibility  that  plain- 
tiflf  may  have  been  likewise  guilty  of  negli- 
gence contributing  to  the  injury.  In  Magar 
v.  Hammond,  171  N.  Y.  377,  59  L.R.A.  315, 
64  N.  E.  150,  the  owner  of  a  fish  preserve 
had  employed  a  night  watchman,  who  was 
in  the  habit  of  discharging  firearms  into  the 
air  to  frighten  off  poachers.  Plaintiff  en- 
tered the  premises  on  a  dark  night  for  the 
purpose  of  poaching,  and  was  injured  by  a 
bullet  fired  by  the  watchman  in  the  direc- 
tion of  the  noise  made  by  plaintiff.  In  an 
action  against  the  owner  and  the  watchman. 
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the  plaintiff  had  judgment  for  damages.    On 
appeal  it  was  held  that  the  trial  court  had 
erred   in    refusing    to    charge    that,    if    the 
plaintiff  knew  that  the  watchman  was  in  the 
liabit  of  discharging  a  gun,  and  went  there 
after  receiving  such  information,  he  could 
not  recover,  even  if  the  defendants  were  neg- 
ligent.    "The   defendants,"   said   the   court, 
"were  entitled  to  have  the  jury  instructed 
that,    if    the    plaintiff    voluntarily    exposed 
himself  to  a  known  danger,  he  could  not  re^ 
cover  for  the  act  of  the  watchman,  though 
this  act,  in  defense  of  the  master's  property, 
was  without   due    care."      In   McCleary    v. 
Frantz,    160    Pa.    635,   28   Atl.    929,   where 
plaintiff  and  defendant  were  members  of  a 
hunting  party,  and  the  defendant,  shooting 
at  a  rabbit,  hit  plaintiff,  the  court  said  the 
case  was  one  "for  the  exclusive  considera- 
tion of  the  jury  on  the  questions  of  negli- 
gence and  contributory  negligence."     Other 
decisions    treating    the    contributory    negli- 
gence of  plaintiff  as  a  material  subject  of 
inquiry    in    cases    of    this    character    are: 
Whitten  v.  Hartin,  163  Mass.  39,  39  N.  E. 
412;   Bahel  v.  Manning,  supra;   Winans  v. 
Randolph,  169  Pa.  606,  32  Atl.  622.  There  is 
nothing  to  the  contrary  in  Glueck  v.  Scheld, 
125  Cal.  288,  57  Pac.  1003.     All  that  was 
there  decided  was  that,  under  the  peculiar 
facts  shown,  the  jury  had  a  right  to  find 
that  the  alleged  negligence  of  plaintiff  did 
not  contribute  to  his  injury.    In  short,  the 
rules  of  law  governing  actions  for  injuries 
caused  by  the  discharge  of  firearms  are  not 
different   from  the  rules  governing  actions 
for  any   injuries  claimed  to  have  been  in- 
flicted by  the  negligence  of  the  def6ndant. 
By  reason  of  the  dangerous  nature  of  such 
weapons,  a  person  handling  them  is  held  to 
a  high  d^ree  of  care.     If  he  has  not  used 
the  degree  of  care  appropriate  to  the  circiun- 
stances,  and  injury  result,  he  will  be  liable 
to  the    person   injured,    if   the   latter   was 
without  fault.     If,  however,  the  individual 
injured  was  himself  acting  without  due  care 
for  his  own  safety,  and  his  carelessness  di- 
rectly contributed  to  or  caused  the  injury, 
he  will  be  remediless. 

As  we  have  said,  the  question  of  negli- 
gence is  ordinarily  one  for  the  jury,  and 
this  applies  as  well  to  contributory  negli- 
gence as  to  that  claimed  to  inhere  to  the 
conduct  of  defendant.  The  facts  here  shown 
were  certainly  not  such  as  to  preclude  an 
inference  that  plaintiff  had  been  guilty  of 
negligence  contributing  directly  to  his  in- 
jury. Whether  or  not  there  had  been  an 
agreement  by  which  plaintiff  was  to  s'tation 
himself  at  a  point  several  hundred  yards 
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away  from  defendant;  whether  plaintiff  had 
departed  from  that  agreement;  whether 
such  departure  displayed  a  want  of  the  care 
that  would  be  exercised  by  a  reasonably 
prudent  person  in  plaintiff's  position;  and 
whether  such  departure  was,  in  whole  or  in 
part,  the  proximate  cause  of  plaintiff's  in- 
juries,— were  all  questions  which  might, 
under  the  evidence,  have  been  answered 
favorably  to  defendant's  contention.  They 
should  therefore  have  been  submitted  to  tlie 
jury.  It  certainly  cannot  be  said,  as  matter 
of  law,  that  the  presence  of  plaintiff  in  the 
brush,  opposite  the  point  where,  as  he  knew, 
Byrnes  had  taken  his  stand  for  the  purpose 
of  shooting  a  deer  which  might  come  through 
the  brush,  was  not  negligent.  Nor,  in  view 
of  Byrnes's  testimony  that  he  was  led  to 
fire  by  movements  seen  in  the  brush,  can 
it  be  said,  as  matter  of  law,  that  there  was 
no  causal  connection  between  Rudd's  actions 
and  his  being  wounded  by  the  shot. 

For  the  purposes  of  a  new  trial,  which  is 
made  necessary  by  what  we  have  said,  the 
other  points  made  by  appellant  may  be 
briefly  mentioned.  We  think  the  .court  did 
not  err  in  rejecting  evidence  of  the  custom 
of  hunters  along  coast  rivers.  The  standard 
of  care  required  of  persons  under  given  cir- 
cumstances is  not  to  be  established  by  proof 
that  others  have  been  in  the  habit  of  acting 
in  a  certain  manner.  Pulsifer  v.  Berry,  87 
Me.  405,  32  Atl.  986.  The  failure  of  plain- 
tiff to  comply  with  a  custom,  departure 
from  which  would  put  him  in  danger,  might 
be  relevant  on  the  issue  of  contributory  neg- 
ligence, if  it  appeared  that  the  custom  was 
known  to  him  at  the  time  of  the  transac- 
tion. No  attempt  was  made  to  show  such 
knowledge  here.  Furthermore,  the  excluded 
evidence  could  have  no  weight  in  this  case, 
where  the  plaintiff  admitted  having  made  an 
express  agreement  which  went  fully  as  far 
as  the  alleged  custom. 

The  court  should  have  allowed  evidence  of 
plaintiff's  statements  to  the  effect  that  the 
injury  resulted  from  his  own  fault.  They 
were  declarations  of  a  party,  against  his 
interest.  Code  Civ.  Proc.  §  1870,  subd.  2, 
But  here  the  fads  were  fully  shown  by 
plaintiff's  own  testimony,  and  the  exclusion 
of  his  mere  conclusion  on  the  issue  which 
was  finally  to  be  determined  by  the  jury 
could  not  have  been  prejudicial  to  appellant. 

The  judgment  and  the  order  denying  a 
new  trial  are  reversed. 

We  concur:  AngellcUtif  JJ. ;  Shaw,  J.; 
Ijorigan,  J.;  Melvin,  J.;  Henshaw,  J. 
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V. 

JOHN  PFEIFFER,  Plff.  in  Err. 
(243  HI.  200,  90  N.  E.  680.) 

Fopgepy  —  passing  of  duplicate  note. 

One  who  secures  the  execution  of  a  dupli- 
cate note  by  fraudulently  representing  that 
the  original  was  lost  or  destroyed  does  not, 
by  passing  it  for  value,  become  guilty  of 
forgery,  under  a  statute  making  the  pass- 
ing or  uttering  of  a  forged  instrument 
forger}',  on  the  theory  that  the  note  is  in 
fact  false  because  it  is  not  what,  on  its 
face,  it  purports  to  be. 

(Hand   and   Carter,   J  J,,   dissent.) 

(December  22,  1909.) 

I^RROR  to  the  Criminal  Court  for  Cook 
J   County  to  review  a  judgment  convict- 
ing defendant  of  forgery.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  A.  J.  Han  ion  for  plaintiff  in  error. 
Messrs.  W.  A.  Rittenliouse  and  Joseph 
L.  McN«l>,  with  Messrs.  W.  H.  Stead,  At- 
torney   General,    Jolin    £.    W.    Wayman, 
and  June  C.  Smitii,  for  the  People. 

Viclcers,  J.,  delivered  the  opinion  of  the 
court : 

John  Pfeiflfer,  plaintiff  in  error,  was  in- 


dicted, tried,  and  convicted  in  the  criminal 
court  of  Cook  county  of  forgery.  He  has 
sued  out  a  writ  of  error  from  this  court  to 
obtain  a  review  of  the  record. 

The  only  error  insisted  ujwn  in  this  court 
is  that,  conceding  all  of  the  facts  testified 
to  by  the  witnesses  for  the  people,  they 
do  not  make  a  case  of  forgery. 

The  undisputed  facts  established  by  the 
evidence  are  as  follows:  On  the  16th  of 
November,  1001,  the  premises  known  as  882 
West  Monroe  street,  in  the  city  of  Chica- 
go, were  owned  in  fee  simple  by  Ernest  G. 
Troy,  Harry  L.  Troy,  and  their  mother, 
Emeline  Troy.  Emeline  Troy  afterwards 
quitclaimed  her  interest  in  the  property 
to  the  two  sons.  At  the  time  referred 
to  there  was  an  encumbrnnce  upon  the  prop- 
erty, for  $1,000,  held  by  Anna  M.  Blodg^tt. 
The  Troys  desired  to  negotiate  a  furtlier 
loan  of  $2,000  uppn  this  property,  and  on 
the  date  above  named  a  loan  for  $2,090 
was  made  on  the  property  by  Hulda  Vogel, 
who  was  represented  in  the  transaction  by 
plaintiff  in  error  as  her  attorney.  On  the 
19th  of  November,  1901,  the  Troy  brothers 
and  their  mother  executed  their  promissory 
note  for  $2,000,  together  with  ten  interest 
coupon  notes  for  $60  each,  payable  to  them- 
selves, and  indorsed  them  to  Hulda  Vogel. 
To  secure  the  payment  of  the  said  notes,  the 
Troys  executed  a  trust  deed  on  the  property 


Note,  —  Fraudulently    procuring    genu- 
ine  aignature  aa  forgery. 

This  note  deals  only  with  the  criminal 
nature  of  the  act  under  consideration,  and 
does  not  cover  cases  passing  on  the  civil 
liability  on  instruments  which  have  been 
so  executed.  Neither  does  it  include  cases 
wliere  a  genuine  signature  was  voluntarily 
delivered  to  a  person  for  a  specified  pur- 
pose and  was  subsequently  diverted  to  an 
unauthorized  use. 

By  the  great  weight  of  authority  it  is 
held  that  fraudulently  procuring  a  genuine 
signature  to  an  instrument  does  not  con- 
stitute forgery. 

Thus  one  who  writes  a  promissory  note 
for  one  amount,  and  fraudulently  reads  it 
to  an  illiterate  person  as  a  note  for  a 
smaller  amount,  and  thereby  procures  such 
person  to  sign  it  as  maker,  is  not  guilty 
of  forgery.  Com.  v.  Sankev,  22  Pa.  390, 
60  Am.  Dec.  91;  Hill  v.  Sta*^te,  1  Yerg.  70, 
24  Am.  Dec.  441.  The  court  in  the  latter 
case  said:  *'But  it  cannot  be  pretended 
that  any  false  bond  uttered  to  induce  a  real 
signing  of  an  instrument  can  make  a  for- 
gery under  our  statute — see  2  East,  P.  C. 
850*,  §  5 — ^because  tne  party  himself  signed 
this  deed,  prima  facie  it  is  his  bond;  and 
to  avoid  it,  from  the  facts  found,  he  roust, 
under  the  law,  plead  a  special  non  est 
factum ;  to  wit,  must  confess  that  he  did 
seal  the  instrument,  but  that  he  was  in- 
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duced  to  it  by  the  false  reading,  and  there- 
fore not  his  deed.  I  am  of  opinion  that  the 
facts  found  making  out  nothing  more  than 
a  cheat,  for  which  the  party  might  have 
been  and  yet  ought  to  be  indicted." 

And  where  one  dealing  with  an  illiterate 
person  writes  a  note  for  a  larger  amount 
than  authorized,  falsely  reads  it  back,  and 
signs  the  names  of  the  maker  and  a  wit- 
ness, who .  both  then  subscribe  their  mark, 
he  is  guilty  of  cheating  and  swindling,  but 
not  of  forgery.  Wells  v.  State,  89  Ga.  788, 
15  S.  E.  679. 

So,  it  is  held  that  procuring  the  execu- 
tion of  a  note  by  misstatements  of  fact  is 
not  forgery,  and  evidence  that  misstate- 
ments of  a  like  character  have  been  made 
to  others  is  inadmissible  in  such  a  case  in 
an  indictment  for  forgerv.  State  v.  Mitten, 
36  Mont.  376,  92  Pac.  900. 

And  inducing  another  by  false  and  fraud- 
ulent representations  to  sign  a  deed  is  not 
forgery,  but  constitutes  a  crime  under  a 
statute  defining  false  preten>?es  and  cheats. 
Johnson  v.  State,  87  Miss.  502,  39  So.  692. 

And  procuring  one  to  sign  a  receipt  by 
inducing  him  to  believe  that  it  was  a  re- 
ceipt for  the  amount  agreed  upon,  when  in 
j  fact  it  had  been  fraudulently  altered  to  a 
!  larger  amount,  does  not  constitute  forgery. 
R.  V.  Chadwick,  2  Moody  &  R.  545. 

And  a  statute  declaring  one  to  be  guilty 
of  forgery  who  knowing  an  instrument  to 
be  forged  or  altered,  with  intent  to  defraud. 
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above  referred  to  in  which  plaintiff  in  er- 
ror was  named  as  trustee,  with  the  usual 
powers  incident  to  such  trust.  The  notes 
were  delivered  to  Hulda  Vogel  and  by  her 
placed  in  her  safety  deposit  vault,  and  in 
May,  1903,  she  sailed  for  Europe,  leaving 
the  notes  in  the  vault,  excspt  two  or  three 
of  the  interest  coupons  which  had  been"  pnid 
at  maturity.  The  trust  deed  was  retained 
by  plaintiff  in  error.  Some  time  in  the 
month  of  June,  1903,  the  Troy  brothers  had 
an  offer  of  $4,750  for  said  property  by 
Elizabeth  Greenwood  Lighthall,  which  they 
desired  to  accept.  The  money  was  placed 
in  escrow  with  the  Chicago  Title  &  Trust 
Company;  the  escrow  agreement  being 
signed  by  Ernest  G.  and  Harry  L.  Troy 
and  by  John  Pfeiffer,  their  attorney,  and 
by  John  Pfeiffer  personally.  Under  the 
agreement  the  money  placed  with  the  trust 
company  was  only  to  be  paid  on  the  written 
order  of  Mrs.  Lighthall.  She  insisted  that 
the  Blodgett  encumbrance  and  the  Vogel 
trust  deed  should  be  released  of  record  be- 
fore the  money  was  paid  over  to  the  Troys. 
The  absence  from  the  United  States  of 
Mrs.  Vogel  made  it  impossible  to  obtain 
possession  of  the  notes,  which  she  had  left 
in  her  safety  deposit  vault,  in  Chicago. 
The  evidence  shows  that  on  June  16,  1903, 
the  plaintiff  in  error  wrote  a  letter  to  Har- 
ry and  Emeline  Troy,  in  which  he  stated 
that  the  original  notes  were  either  lost  or 


misplaced,  and  asked  the  Troy  boys  and 
tlieir  wives  and  Emeline  Troy  to  sign  a 
new  set  oi  notes,  which  were  inclosed  in  the 
letter,  to  be  used  in  lieu  of  the  original 
notes.  The  Troys,  accordingly,  signed  the 
^^2,000  note  and  the  interest  coupon  notes, 
and  returned  them  to  the  plaintiff  in  error. 
These  notes,  together  with  thie  trust  deed, 
were  turned  over  by  plaintiff  in  error  to 
the  Chicago  Title  &  Trust  Company,  and 
at  the  same  time  he  dc[>Dsitod  a  release 
deed  releasing  the  $2,000  trust  deed,  and 
he  received  from  the  Chicago  Title  &  Trust 
Company  a  check  'for  $2,060,  being  the  full 
amount  due  under  the  Vogel  trust  deed. 
The  plaintiff  in  error  did  not  account  to 
his  client  for  this  money.  The  indictment 
charges  him  with  forging  and  uttering  the 
last  set  of  notes.  The. evidence  is  uncon- 
tradicted that  the  Troys  signed  thcss  notes, 
and  that  they  understood  at  the  time  tliey 
were  so  signed  that  they  were  to  be  u*<eJ 
for  the  purpose  of  securing  a  release  of  the 
Vogel  trust  deed.  The  only  question  to  be 
decided  in  this  case  is  whether  the  forego- 
ing facts  Warrant  a  conviction  of  plain- 
tiff in  error  of  the  crime  of  forgery. 

In  the  case  of  Goodman  v.  People,  228 
HI.  154,  81  N.  E.  830,  we  had  occasion  to 
quote  a  number  of  common-law  definitions 
of  the  offense  of  forgery,  and  from  these 
authorities  it  was  held  that  in  order  to 
constitute  forgery  the  three  following  ele- 


utters  or  disposes  of  it  as  true,  has  no  ap- 
plication to  a  release  executed  by  a  bene- 
ficiary of  an  insurance  policy  the  signature 
to  which  is  genuine,  although  it  was  exe- 
cuted under  a  mistake  or  in  ignorance  of 
its  contents,  induced  by  the  fraud  or  de- 
ceit of  the  representative  of  the  insurance 
company,  since  it  must  be  shown  that  the 
instrument  was  forged.  People  v.  Under- 
bill, 142  N.  Y.  38,  36  N.  E.  1049. 

Nor  is  it  forgery  to  induce  the  signer  of 
a  bond  to  consent  to  the  delivery  of  the 
bond  as  his,  after  it  has  been  materially 
altered,  by  making  false  and  fraudulent 
representations  that  facts  existed  which 
would  render  the  alteration  of  no  import- 
ance to  him,  although  the  signer  assented 
on  condition  that  the  representations  were 
true.     State  v.  Flanders,  38  N.  H.  324. 

And  one  who,  by  false  pretenses,  obtains 
blank  indorsements  left  by  a  merchant  with 
his  clerk,  and  fraudulently  fills  them'  up 
and  uses  them,  is  not  guilty  of  forgery. 
Putnam  v.  Sullivan,  4  Mass.  45,  3  Am. 
Dec.  206.  To  the  same  effect  is  State  v. 
Kroeger,  47  Mo.  652. 

But  a  different  result  has  been  reached  in 
Bome  cases. 

Thus  it  has  been  held  that  one  who  pre- 
pares a  deed  and  falsely  represents  its  con- 
tents to  another  and  induces  him  to  execute 
it,  with  intent  to  defraud  him,  is  guilty  of 
forgery.  State  v.  Shurtliff,  18  Me.  *368. 
The  court  said:  "The  whole  was  done  by 
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the  hand,  or  by  the  procurement  of  the  de- 
fendant. It  does  not  lessen  the  turpitude 
of  the  offense,  that  the  party  whom  he 
sought  to  defraud  was  made  in  part  his 
involuntary  agent  in  effecting:  his  purpose. 
If  he  had  employed  any  other  hand,  he 
would  have  been  responsible  for  the  act. 
In  truth  the  signature  to  that  false  instru- 
ment, in  a  moral  and  legal  point  of  view, 
is  as  much  imputable  to  him,  as  if  he  had 
done  it  with  his  own  hand.  The  art  and 
management  used  has  no  tendency  to  miti- 
gate the  charge.  And  the  opinion  of  the 
court  is  that  the  crime  of  forgery  has  been 
committed." 

And  it  has  also  been  held  in  this  state 
that  an  instrument  the  signature  to  which 
is  obtained  by  the  fraudulent  representa- 
tions that  the  signer  is  signing  a  receipt, 
when  in  fact  he  is  signing  a  promissory 
note,  is  a  for;^ery,  although  the  signature  ie 
genuine.  Biodeford  Xat.  Bank  v.  Hill,  102 
Me.  346,  120  Am.  St.  Rep.  499,  60  Atl.  721. 

And  it  was  held  in  Clay  v.  Schwab,  1 
Mich.  N.  P.  168,  that  it  was  forgery  to  in- 
duce an  illiterate  person  to  sign  a  note,  by 
fraudulently  reading  it  to  him  as  a  contract 
for  certain  machines. 

And  one  who  procures  a  note  to  be  signed 
by  an  innocent  party,  intending  to  use  it 
as  the  note  of  a  third  party,  and  thereby 
defraud  another,  has  been  held  guilty  oi 
forgery.  Com.  v.  Foster,  114  Mass.  311,  Ifl 
Am.  Rep.  353. 
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incnts  must  exist:  (1)  There  must  be  a 
false  writing  or  alteration  of  an  instru- 
ment; (2)  the  instruments  as  made  must 
be  apparently  capable  of  defrauding;  (3) 
there  must  be  an  intent  to  defraud.  The 
definition  of  "forgery"  found  in  paragraph 
105  of  our  Criminal  Code  (Kurd's  Rev.  Stat. 
1008,  chap.  38)  is,  in  substance,  the  com- 
mon-law definition  extended  to  take  in  soma 
instruments  which  were  not  known  to  the 
common  law.  There  is,  under  our  statute, 
no  distinction  between  making,  altering,  or 
counterfeiting  an  instrument  with  intent  to 
prejudice,  and  in  uttering,  publishing,  and 
passing  as  true  and  genuine  any  such  forged 
instrument  with  an  intent  to  damage  or  de- 
fraud, knowing  the  same  to  be  false,  al- 
tered, forged,  or  counterfeited.  Every  per- 
son who  is  guilty  either  of  making  and 
forging,  or  uttering  and  passing,  or  at- 
tempting to  utter  and  pass,  under  the  condi- 
tions named  in  the  statute,  is  deemed  guilty 
of  forgery. 

It  is  conceded  on  behalf  of  the  state  that 
plaintiff  in  error  is  not  guilty  of  falsely 
making  and  forging  the  notes  in  question; 
but  it  is  strenuously  contended  that  the 
delivery  of  the  notes  to  the  Chicago  Title 
&  Trust  Company  constitute  an  uttering 
and  passing  of  such  notes,  and  therefore 
a  forgery  under  our  statute,  if  such  notes 
were,  in  fact,  forgeries  and  known  to  be 
such  by  plaintiff  in  error.  It  is  contended 
by  the  defendants  in  error:  That  these 
notes  were,  in  fact,  false;  that  they  pur- 
ported on  their  face  to  have  been  made  on 
the  16th  of  November,  1901,  when,  in  fact, 
they  were  made  in  June,  1903;  and  that 
the  uttering  and  passing  of  such  notes  by 
plaintiff  in  error,  knowing  that  the  notes 
were  not  what  they  purported  to  be,  con- 
stitute the  offense  of  forgery,  and  some  au- 
thorities, mainly  from  English  courts  and 
writers,  are  cited  which  seem  to  support 
that  view.  The  case  of  R.  v.  Ritson,  L.  R. 
1  C.  C.  200,  is  the  strongest  of  these  au- 
thorities in  support  of  the  state's  conten- 
tion. The  facts  in  that  case  are  as  fol- 
lows: In  January,  I&158,  R.,  the  owner, 
borrowed  from  G.  £730,  giving  him  an  equi- 
table mortgage  and  deposit  of  title  deeds. 
In  May  of  the  same  year  R.  went  into  bank- 
ruptcy. G.  came  into  possession  of  the  land 
by  deed  from  R.  and  the  trustee  in  bank- 
ruptcy. Subsequently  the  son  of  R.  com- 
menced an  action  of  trespass  against  G. ; 
he  holding  a  deed  from  R.  which  pur- 
ported to  be  executed  in  March,  two  months 
prior  to  the  deed  to  G.  The  deed  had,  in 
fact,  been  executed  after  the  execution  of 
the  deed  to  G.  On  behalf  of  the  prisoner 
it  was  contended  that  the  deed  could  not 
26  L.R.A.(N.S.) 


be  a  forgery,  because  it  was  really  executed 
by  the  parties  by  whom  it  purported  to 
be  made.  On  behalf  of  the  prosecution  it 
was  contended  that  it  was  a  forgery  because 
it  was  a  false  deed  fraudulently  made.  The 
case  was  argued  before  the  judges  en  banc, 
and  the  separate  opinion  of  each  judge  holds 
it  to  be  forgery.  The  following  quotation 
from  the  separate  opinion  of  Kelly,  Ch.  B., 
states  the  view  of  the  court  and  the  reason- 
ing employed  to  support  the  conclusion: 
"The  definition  of  forgery  is  not,  as  has 
been  suggested  in  argument,  that  every  in- 
strument containing  false  statements  fraud- 
ulently made  is  a  forgery;  but,  adopting 
the  correction  of  my  Brother  Blackburn, 
that  every  instrument  which  fraudulently 
purports  to  be  that  which  it  is  not  is  a 
forgery,  whether  the  falseness  of  the  instru- 
ment consists  in  the  fact  that  it  is  made  in 
a  false  name,  or  that  the  pretended  date, 
when  that  is  a  material  portion  of  the 
deed,  is  not  the  date  at  which  the  deed  was, 
in  fact,  executed.  I  adopt  this  definition. 
It  is  impossible  to  distinguish  this  case  in 
principle  from  those  in  which  deeds  made 
in  a  false  name  are  held  to  be  forgeries." 
This  case,  and  others  in  line  with  it,  ap- 
parently make  no  distinction  between  an  in- 
strument which  is  forged  and  counterfeited 
and  the  genuine  instrument,  which  the  mak- 
er ia  induced  to  execute  through  thi^  fraud 
and  misrepresentation  of  another.  All  of 
the  American  and  some  of  the  later  Eng- 
lish cases  on  the  subject,  so  far  as  we  are 
advised,  with  the  single  exception  of  State 
v.  Shurtliff,  18  Me.  308,  agree  that  it  is 
not  forgery  to  procure  the  signing  of  an 
instrument  by  the  party  purporting  to  be 
bound  by  it,  by  fraudulent  representations, 
or  by  falsely  reading  it  in  his  hearing, 
where  he  is  illiterate.  R.  v.  Collins,  2 
Moody  &  R.  461;  R.  v.  Chadwick,  2 
Moody  &  R.  645;  Hill  v.  State,  1  Yerg.  76, 
24  Am.  Dec.  441;  Com.  v.  Sankey,  22  Pa. 
390,  60  Am.  Dec.  91.  In  the  case  last 
above  cited,  the  defendant  wrote  a  note, 
payable  to  himself,  for  $141,  and  got  an 
illiterate  man  to  sign  it  by  falsely  and 
fraudulently  pretending  that  it  was  for  $41 
only.  In  disposing  of  this  case,  Black, 
Chief  Justice,  speaking  for  the  court,  said: 
"The  act  was  a  forgery  according  to  all  the 
text-writers  on  criminal  law,  from  Coke  to 
Wharton;  but  their  doctrine  is  not  sus- 
tained by  the  ancient  English  cases  and  is 
opposed  by  the  modern  ones.  Only  three 
American  decisions  were  cited  on  the  ar- 
gument, and  we  take  it  for  granted  that 
there  are  no  others  on  the  point.  Two  of 
these    (Putnam  y.  Sullivan,  4  Mass.  45,  3 
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Am.  Dec.  206;  Hill  v.  State,  supra)  are 
wholly  with  the  defendant,  and  the  other 
(State  V.  Shurtliff,  18  Me.  371)  supports 
the  argument  of  the  commonwealth's  coun- 
sel. The  weight  of  the  judicial  authori- 
ties is  in  favor  of  the  opinion  that  this  is 
no  forgery.  We  think  that  the  arguments 
drawn  from  principle,  and  the  reason  of 
the  thing,  preponderate  on  the  same  side. 
It  must  be  admitted  that  in  morals  such 
an  imposture  as  this  stands  no  better  than 
the  making  of  a  false  paper;  but  even  a 
knave  must  not  be  punished  for  one  of- 
fense because  'he  has  been  guilty  of  an- 
other. Forgery  is  the.  fraudulent  making 
or  altering  of  a  writing  to  the  prejudice 
of  another's  right.  The  defendant  was 
guilty  of  thefraudj  but  not  of  the  making. 
The  paper  was  made  by  the  other  person 
himself,  in  prejudice  of  his  own  right.  To 
complete  the  offense,  according  to  the  defi- 
nition, it  requires  a  fraudulent  intent  and 
a  making  both.  The  latter  is  innocent  with- 
out the  former,  and  the  former,  if  carried 
into  efTect  without  the  latter,  is  merely  a 
cheat.  If  every  trick  or  false  pretense  or 
fraudulent  act  by  which  a  person  is  in- 
duced to  put  his  name  to  a  paper  which  he 
would  not  otherwise  have  signed  is  to  be 
called  a  forgery,  where  shall  we  stop,  and 
what  shall  be  the  rulfe?  Is  it  forgery  to 
take  a  note  for  a  debt  known  not  to  be 
due?  Or  to  procure  a  deed  for  valuable 
land  by  fraudulently  representing  to  the 
ignorant  o'WTier  that  it  is  worthless?  Or 
to  get  a  legacy  inserted  in  a  will  by  impos- 
ing on  a  weak  man  in  his  illness?  All 
these  would  be  frauds — frauds  perpetrated 
for  the  purpose  of  getting  papers  signed 
■ — as  much  as  that  which  was  committed  in 
this  case;  but  no  one  thinks  they  are  for- 
geries." 

The  case  of  Putnam  v.  Sullivan,  supra, 
supports  the  Pennsylvania  case  above  quot- 
ed from,  as  does  also  the  Tennessee  case 
of  Hill  V.  State,  supra.  Since  under  our 
statute  forgery  and  obtaining  the  signature 
of  a  person  to  a  written  instrument  by  a 
false  pretense  or  false  representation  are 
separate  and  distinct  offenses,  the  reason- 
ing of  those  courts  which  hold  that  it  is 
cot  a  forgery  to  obtain  the  signature  of  a 
person  to  an  instrument  by  a  false  pretense 
or  a  false  representation  is  better  adapted 
to  the  laws  of  this  state  than  those  cases 
which  seem  to  ignore  the  distinction,  and 
hold  that  to  be  forgery  which,  under  our 
statute,  would  clearly  be  punishable  as  a 
false  pretense.  Our  legislature  recognizes 
a  distinction  in  the^  offenses,  and  it  is 
our  duty  to  enforce  the  law  as  it  exists 
in  this  state.  However  reprehensible  tin? 
conduct  of  plaintiff  in  error  may  be  when 
viewed  from  a  moral  standpoint  or  from 
26  I..R.A.(J^,S.) 


its  criminality  under  other  statutes,  if  he 
is  not  guilty  of  the  offense  charged  in  this 
indictment,  he  is  entitled  to  an  acquittal. 
The  judgment  of  the  Criminal  Court  of 
Cook  county  is  reversed. 

Hand  and  Carter,  J  J.,  dissenting: 
The  crime  of  forgery  may  be  committed 
by  passing  as  true  and  genuine,  with  intent 
to  defraud,  an  instrument  in  writing  which 
is  known  to  the  person  passing  the  same 
not  to  be  what  it  purports  upon  its  face 
to  be.  The  crime  of  forgery  was  committed 
in  this  case  by  passing  the  duplicate  notes 
as  the  original  notes  with  intent  to  de- 
fraud, and  it  cannot  be  said  the  crime  of 
forgery  was  not  committed  because  the  du* 
plicate  notes  were  signed  by  the  Troys.  It 
was  not  the  causing  of  the  duplicate  notes 
to  be  made,  but  passing  them  as  the  origi- 
nals with  intent  to  defraud,  which  consti- 
tuted the  crime  of  forgery.  Gregory  v. 
State,  26  Ohio  St.  510,  20  Am.  Rep.  774; 
Com.  v.  Foster,  114  Mass.  320,  19  Am.  Rep. 
353;  Stite  V.  Shurtliff,  18  Me.  368;  R.  v. 
Ritson,  L.  R.  1  C.  C.  200;  Luttrell  v.  State. 
85  Tenn.  232,  4  Am.  St.  Rep.  760,  1  S.  W. 
886;  State  v.  Farrell,  82  Iowa,  556,  48 
N.  W.  040;  Edwards  v.  State,  53  Tex.  Crim. 
Rep.  50,  126  Am.  St.  Rep.  767,  108  S.  W. 
673. 

Petition    for   rehearing   denied   February 
3,  1910. 


MAINE  SUPREME  JUDICIAL  COURT. 

WILLIAM  F.  LIBBY 

V. 

CITY  OF  PORTLAND.  ' 

(105  Me.  370,  74  Atl.  805.)  ' 

Mun^ipal    corporation  ^ private    own- 
ership of  property. 

1.  A  municipal  corporation  may  own, 
control,  and  manage  a  farmhouse  within 
its  limits,  which  has  come  into  its  posses- 
sion in  a  lawful  manner,  disconnected  from 
any  public  use  and  for  its  own  emolument, 
benefit,  and  advantage. 

Same  — unsafe  premises  —  liability. 

2.  A  municipal  corporation  which  right- 
fully attempts  to  operate  for  its  own  benefit 
a  farm  within  its  limits  is  liable  for  in- 
jury to  one  rightfully  on  the  premises, 
through  a  step  which  it  negligently  permits 
to  become  out  of  repair. 

(May  17,  1909.) 


Note  — As  to  liability  of  municipal  cor- 
porations for  tort  in  connection  with  build- 
ings used  by  them,  see  the  ca«e  note  to  Co- 
lumbia Finance  &  T.  Co.  v.  Louisville|  gg 
L.R.A.(N.S.)    38, 
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}^  XCEPTIONS  by  defendant  to  rulings  of 
J  the  Supreme  Judicial  Court  for  Cum- 
berland County  overruling  demurrers  to  the 
writ  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  for  which  defend- 
ant was  alleged  to  be  responsible.  Over- 
ruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  T.  Fagun  and  Clarence 
W.  Peabody,  for  defendant: 

In  an  action  to  recover  damages  for  in- 
juries arising  from  failure  to  keep  public 
works  or  appliances  in  proper  condition, 
facts  must  be  alleged  by  the  plaintiff  show- 
ing that  it  is  within  the  scope  of  the  de- 
fendant's corporate  powers  to  maintain  such 
works  or  appliances,  because,  without  such 
power,  no  duty  on  the  part  of  the  defend- 
ant is  shown,  and  consequently  no  liability 
for  failure  to  discharge  it. 

U  Ency.  PI.  &  Pr.  p.  238;  Mitchell  v. 
Clinton,  99  Mo.  353,  12  S.  W.  793;  Hog- 
gard  v.  Monroe,  51  La.  Ann.  G83,  44  L.R.A. 
477,  25  So.  349;  Seele  v.-Deering,  79  Me. 
343,   1   Am.  St.  Rep.  314,  10  Atl.  45. 

The  city  is  not  liable  for  negligence  result- 
ing from  ultra  tHrea  acts. 

2  Dill.  Mun.  Corp.  §  968;  3  Abbott,  Mun. 
Corp.  §  971  ;  5  Thomp.  Nog.  §§  5798  &  5800; 
Williams,  Mun.  Liability  for  Tort,  §  10; 
Anthony  v.  Adams,  1  Met.  284;  Boj'land  v. 
New  York,  1  Sandf.  27 ;  Smith  v.  Rochester, 
70  N.  Y.  500. 

The  maintenance  of  an  almshouse  for  the 
care  of  the  poor  is  a  public  and  governmen- 
tal function,  and  not  a  private  corporate 
business,  although  the  state  has  imposed 
this  duty  upon  cities  and  towns. 

3  Abbott,  Mun.  Corp.  §§  1094-1 09G; 
Spring  V.  Hyde  Park,  137  Mass.  554,  50  Am. 
Rep.  334 ;  New  Bedford  v.  Taunton,  9  Allen, 
207. 

The  rule  of  immunity  applies  not  only 
to  the  acts  of  public  officers  themselves,  but 
to  the  acts  of  all  those  emj)loyed  by  them, 
regardless  of  the  grade  of  the  employee. 

Maxmilian  v.  New  York,  02  N.  Y*.  100, 
20  Am.  Rep.  468. 

The  city  was  not  liable. 

Hill  v.*  Boston,  122  Mass.  344,  23  Am. 
Rep.  332;  Mains  v.  Ft.  Fairfield,  99  Me.  177, 
69  Atl.  87;  Benton  v.  City  Hospital,  140 
Mass.  13,  54  Am.  Rep.  436,  1  N.  E.  830; 
Kelloy  V.  Boston,  186  Mass.  lb'5,  66  L.R.A. 
429,  71  N.  E.  299;  Bryant  v.  St.  Paul,  33 
Minn.  289,  53  Am.  Rep.  31,  23  N.  W.  220; 
Maxmilian  v.  New  Y'ork,  supra. 

Negligence  in .  the  construction  or  main- 
tenance of  a  building  designed  and  used  for 
a  public  purpose  is  to  be  distinguished  from 
negligence  in  the  conduct  of  business  of  a 
private  character,  although  run  in  connec- 
tion therewith. 

Moulton  V.  Scarborough,  71  Me.  207,  36 
26  L,H.A.(N.S  ) 


Am.  Rep.  308;  Neff  v.  Wellpsley,  148  Mass. 
487,  2  L.R.A.  500,  20  N.  E.  111. 

That  a  city  derives  some  incidental  gain 
and  advantage  from  the  use  of  a  publiu 
building  does  not  render  it  responsible  for 
negligent  maintenance  thereof. 

Kelley  v.  Boston,  supra;  Curran  v.  Bos- 
ton, 151  Mass.  505,  8  L.R.A.  243,  21  Am. 
St.  Rep.  465,  24  N.  E.  781 ;  Benton  v.  City 
Hospital,  supra;  Haley  v.  Boston,  191  Mass. 
291,  6  L.R.A. (N.S.)    1005,  77  N.  E.  888. 

Mr.  AVlIliam  Lyons,  for  plaintiff: 

Defendant  was  engaged  in  carrying  on  the 
farm  on  a  large  scale  for  its  own  profit  and 
emolument,  and  not  in  the  performance  of 
any  public  duty  iniposed  upon  it  by  law, 
and  therefore  is  liable  as  an  individual 
owner  and  occupier. 

Small  V.  Danville,  51  Me.  359;  Wood- 
cock V.  Calais,  66  Me.  234 ;  Moulton  v.  Scar- 
borough, 71  Me.  267,  36  Am,  Rep.  308; 
Oliver  v.  Worcester,  102  Mass.  489,  3  Am. 
Rep.  485;  Neff  v.  Wellesley,  148  Mass.  487, 
2  L.R.A.  500,  20  N.  E.  Ill;  Davies  v.  Bos- 
ton,  190  I\Iass.  194,  76  N.  E.  003;  Haley  v. 
Boston,  191  Mass.  291,  5  L.R,A.(N.S.)  1*005, 
77  N.  E.  888. 

Cornish,  J.,  delivered  the  opinion  cf  the 
court: 

Action  on  the  case  for  personal  injuries 
alleged  to  have  been  sustained  by  the  plain- 
tiff by  reason  of  the  defective  condition  of 
the  basement  step  of  a  building  belonging 
to  the  defendant.  The  writ  contains  two 
counts.  A  general  demurrer  was  filed  to 
each  count.  The  presiding  justice  overruled 
both  demurrers  and  the  defendant  alleged 
exceptions.  If  either  count  sets  forth  a 
cause  of  action,  the  exceptions  must  be  over- 
ruled. 

The  first  count  alleges  in  substance  that 
the  defendant  was  the  lawful  owner  and  In 
the  lawful  possession,  control,  and  manage- 
ment of  a  certain  farm,  with  the  buildings 
thereon,  which  it  was  operating  in  the  usual 
method  of  husbandry,  and  that  "all  of  said 
buildings,  land,  and  other  property  wero 
then  and  there  used  by  the  said  defendant 
for  its  own  emolument,  profit,  and  advan- 
tage." It  nowhere  alleges  or  even  intimates 
that  this  was  a  poor  farm,  and  that  the 
building,  where  the  injury  was  received,  was 
a  city  almshouse.  The  second  count  is 
based  squarely  on  the  allegation  of  an  alms- 
house, in  the  maintenance  of  which  negli- 
gence is  charged.  It  is  necpFsary  to  con- 
sider the  allegations  of  the  first  count  alone, 
the  objection  to  which,  on  the  part  of  the 
defendant,  is  that  the,  alU'.'Xcd  negli^ireiic-'  ap- 
pears to  have  resulted  from  the  performance 
of  ultra  vires  acts  by  tlie  city,  and  tliat  the 
city  cannot  be  iichl  liable  in  the  performance 
of  such  ?ict3,    This  leads  us  to  a  brief  con- 
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sideration  of  the  rights,  powers,  duties,  and 
liabilities  of  municipal  corporations  in  this 
state. 

In  the  absence  of  any  special  rights  con- 
ferred or  liabilities  imposed  by  legislative 
charter,  towns  and  cities  act  in  a  dual  ca- 
fiaeity,  the  one  corporate,  the  other  govern- 
mental. To  the  former  belongs  the  perform- 
ance of  acts  done  in  what  may  be  called 
their  private  ciiaracter,  in  the  management 
of  property  or  rights  held  voluntarily  for 
their  own  immediate  profit  and  advantage 
as  a  corporation,  although  ultimately  inur- 
ing to  the  benefit  of  the  public,  such  as  ilic 
ownership  and  management  of  real  estate, 
the  making  of  contracts,  and  the  right  to 
sue  and  be  sued;  to  the  latter  belongs  the 
dischar^ve  of  duties  imposed  upon  them  by 
the  legislature  for  the  public  benefit,  such 
as  the  support  of  the  poor,  the  maintenance 
of  schools,  the  construction  and  mainte- 
nance of  highways  and  bridge)^,  and  the  as- 
sessment and  collection  of  taxes.  This  dis- 
tinction is  sharply  defined  in  a  long  line  of 
«I  PC!  si  on  8  of  which  it  is  necessary  to  cite 
only  the  following:  Eastman  v.  Meredith,  36 
X.  H.  284,  72  Am.  Dec.  302;  Oliver  v.  Wor- 
cester, 102  Mass.  480,  3  Am.  Rep.  485; 
Small  V.  Danville,  51  Me.  359;  Bryant  v. 
Wcstbrook,  86  Me.  450,  29  Atl.  1109.  The 
Revised  Statutes  recognize  this  twofold 
character;  chapter  4,  §  1,  making  the  in- 
habitants of  each  town  a  body  corporate, 
and  chi^pter  1,  §  1,  making  towns  a  sub- 
division* of  the  state. 

The  precise  question  is  whether  the  city 
of  Portland  acting  in  its  corporate  capacity 
could  lawfully  own,  control,  and  manage  a 
farmhouse  within  its  limits,  disconnected 
from  any  public  use,  and  for  its  own  emolu- 
ment, profit,  and  advantage 

1.  It  may  be  conceded  that  a  city  or  town 
would  not  have  the  right  to  raise  money  by 
taxation  for  the  purchase  of  such  a  farm 
anv  more  than  for  the  establishment  of 
manufactories  (Opinion  of  Justices,  58  Me. 
590),  or  for  the  erection  of  buildings  for 
the  purpose  of  renting  them  as  stores,  or 
hanks,  or  halls  (French  v.  Quincy,  3  Allen, 

9). 

But  it  does  not  follow  that  a  city  or  town 
might  not  be  the  lawful  and  legal  owner  of 
a  farm  or  of  a  block  of  rentable  buildings, 
and  might  not  as  such  owner  maintain  the 
same  for  its  own  pecuniary  advantage. 

Suppose,  by  way  of  illustration,  that  the 
municipal  officers  of  a  town  bid  in,  in  behalf 
of  the  town,  real  estate  sold  for  nonpay- 
ment of  taxes,  as  they  are  authorized  to  do 
by  Rev.  Stat  chap.  10,  §  85.  It  is  clearly 
the  purpose  of  the  statute  that  the  title 
shall  vest  in  the  town,  if  the  statutory  pro- 
ceedings have  been  complied  with  and  the 
property  is  not  redeemed  by  the  owner. 
•5  L,H.A.  ( N.S. ) 


Such  vesting  of  title  confers  upon  the  town 
all  the  ordinary  incidents  of  lawful  owner- 
ship, among  wliich  is  the  right  to  use  and 
utilize.  Must  the  town,  although  the  law- 
ful owner,  yet  because  it  is  a  town,  let  the 
property,  if  land,  lie  fallow,  or  if  buildings, 
remain  vacant  and  unrented?  Such  a  hol- 
low result  cannot  be  the  purpose  of  the 
statute. 

Suppose,  again,  that  some  benefactor 
should  convey  by  deed  or  devise  by  will, 
such  real  estate  to  the  town  as  a  gift,  would 
not  the  title  vest,  and  would  not  the  town 
be  authorized  to  manage  and  maintain  the 
property  for  profit  until  some  other  disposi- 
tion of  it  might  be  deemed  advisable?  Gifts 
of  real  estate  should  stand  on  no  different 
basis  than  gifts  of  money,  and  certainly  the 
treasury  would  be  lawfully  enriched  by  such 
benefactions,  in  either  form. 

The  authorities  so  hold.  Dillon  on  Muni- 
cipal Corp.  vol.  2,  §  566,  states  the  principle 
thus:  "Municipal  and  public  corporations 
may  be  the  objects  of  public  and  private 
bounty.  This  is  reasonable  and  just.  They 
are,  in  law,  clothed  with  the  power  of  in- 
dividuality. They  are  placed  by  law  under 
various  obligations  and  duties.  Burdens  of 
a  peculiar  character  rest  upon  compact  pop- 
ulations residing  within  restricted  and  nar* 
row  limits,  to  meej  which,  property  and  rev- 
enues are  absolutely  necessary,  and  there- 
fore legacies  of  personal  property,  devises 
of  real  property,  and  grants  or  gifts  of 
either  species  of  property,  directly  to  the 
corporation  for  its  own  use  and  benefit,  in- 
tended to  and  which  have  the  effect  to  ease 
it  of  its  obligations  or  lighten  the  burdens 
of  its  citizens,  are,  in  the  absence  of  disab- 
ling or  restraining  statutes,  valid  in  law." 

There  is  no  such  disabling  statute  in  this 
state,  but,  on  the  contrary,  cities  and  towns 
are  expressly  authorized  to  receive  and  car- 
ry out  the  terms  of  conditional  gifts  (Rev. 
Stat,  chap,  4,  §§  80,  81 ) ,  and  of  trust  funds 
(Rev.  Stat.  chap.  4,  §§  82-85).  The  neces* 
sity  of  express  action  on  the  part  of  the 
municipality  in  fulfilling  the  conditions  of 
such  gifts  and  trusts  rendered  necessary  the 
passage  of  an  enabling  statute.  But,  in  the 
absence  of  any  prohibiting  statute,  such 
municipality  in  its  corporate  capacity  may 
receive  and  hold  gifts  of  eitlier  real  or  per- 
sonal estate.  2  Abbott,  Mun.  Corp.  §  720, 
while  questioning  the  doctrine  as  an  academ- 
ic proposition,  admits  it  to  be  the  law  of 
the  decisions. 

Worcester  v.  Eaton,  13  Mass.  371,  7  Am. 
Dec.  155,  wsLS  a  real  action  based  upon  a 
deed  of  real  estate  to  the  town  in  considera- 
tion that  the  grantor  should  be  supported 
during  her  natural  life,  and  the  point  was 
raised  in  defense  that  the  town  could  nol 
take  the  premises  as  grantee,     Xn  overrul 
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ing  this  defense  the  court  say:  "With 
respect  to  the  capacity  of  the  demandants 
to  take  by  purchase  and  to  hold  real  estate, 
we  cannot  deny  to  towns  such  right,  since, 
by  the  immemorial  usage  of  the  country,  it 
appears  to  have  been  an  incident  to  their 
corporate  powers.  As  early  as  the  year 
1679,  provision  was  made  by  a  colonial  act 
respecting  lands,  woods,  etc.,  owned  by 
towns  in  their  corporate  capacity;  and  au- 
thority was  given  to  the  inhabitants,  by 
vote  of  the  major  pan,  to  dispose  of  the 
same  by  grant  of  lots  for  settlement,  .  .  . 
and  it  is  well  known  that  many  towns,  at 
this  day,  are  owners  of  real  estate,  which 
they  hold  in  their  corporate  capacity,  other 
than  such  as  may  be  necessary  to  erect 
schoolhouses  and  other  public  buildings  up- 
on. Whether  the  inhabitants  of  a  town  can 
be  assessed  to  raise  money  for  the  purchase 
of  lands,  to  be  used  for  any  other  purpose 
than  the  execution  of  some  lawful  requisi- 
tion, is  a  different^  question.  But  there 
seems  to  be  no  reason  why  there  may  not 
be  a  gift  or  a  devise  to  tlie  inhabitants." 

This  case  has  been  cited  with  approval  in 
Oliver  v.  Worcester,  102  Mass.  489,  3  Am. 
Rep.  485,  and  Com.  v.  Wilder,  127  Mass.  1, 
the  court  affirming  in  the  last  case  that 
"there  is  no  provision  in  the  statute  forbid- 
ding towns  to  hold  real  estate  for  any  par- 
ticular purposes." 

New  Shoreham  v.  Ball,  14  R.  I.  566,  was 
an  action  of  ejectment,  the  plaintiff  town  in 
proof  of  title  adducing  evidence  of  posses- 
sion for  more  than  twenty  y-irs.  The  de- 
fendant contended  that  the  town  could  not 
acquire  title  by  possession  for  any  other 
than  municipal  purposes,  but  the  court, 
speaking  through  Chief  Justice  Durfee,  held 
otherwise,  in  these  words:  "The  cases  cited 
in  support  of  the  exceptions  do  not  go  to 
the  point  that  a  town  cannot  acquire  land 
by  possession  for  other  than  municipal  pur- 
poses, but  only  to  the  point  that  it  is  ultra 
vires  for  a  town  to  purcliase  land  for  other 
than  such  purposes.  We  think  this  is  quite 
a  different  proposition ;  for  a  town  cannot 
purchase  land  without  expending  its  moneys, 
and  it  has  no  right  to  expend  its  moneys, 
I'aised  by  taxation  or  otherwise  for  munici- 
pal purposes,  for  other  purposes.  The  ac- 
quirement of  land  by  possession  does  not  in- 
volve an  expenditure  any  more  than  does 
the  acquirement  of  land  by  deed  of  gift  or 
bv  devise;  and  it  has  been  decided  that  a 
gift  or  devise  of  land  to  a  town  is  good, 
even  though  the  land  be  given  or  devised  in 
general  terms,  and  be  accepted  without  any- 
intent  to  use  it  directh  for  municipal  pur- 
poses. .  .  .  Land  so  given,  even  when  not 
wanted  for  municipal  purposes,  may  be  ap- 
iQ  L.R.A.(N.S.) 


I  plied  by  sale  or  lease  to  the  alleviation  of 
municipal  burdens." 

Ihis  same  principle  has  been  recognized 
frequently  in  the  decisions  of  this  court. 
Moulton  V.  Scarborough,  71  Me.  267,  36  Am. 
Rep.  308;  Camden  v.  Camden,  77  Me.  530- 
635,  1  Atl.  689;  Bulger  v.  Eden,  »2  Me. 
352,  9  L.R.A.  206,  19  Atl.  829;  Keeley  v. 
Portland,  100  Me.  260-265,  61  Atl.  180. 

Moreover,  the  charter  of  the  city  of  Port- 
land expressly  provides  that  the  city  coun- 
cil "shall  have  the  care  and  superinten- 
dence of  city  buildings  and  the  custody  and 
management  of  all  city  property,  with  power 
to  let  or  sell  what  may  be  legally  let  or 
sold ;  and  to  purchase  and  take,  in  the  name 
of  the  city,  such  real  or  personal  property 
.  as  they  may  think  useful  to  the 
public  interest."  Priv.  &  Sp.  Laws  1832, 
chap.  248,  §  4,  p.  381;  Priv.  &  Sp.  I^ws 
1863,  chap.  275,  §  7,  p.  258.  The  "custody 
and  management  of  all  city  property"  must 
include  all  to  which  the  city  has  title,  and 
not  simply  what  is  taken  or  purchased  for 
municipal  purposes. 

2.  From  this  proposition  of  lawful  owner- 
ship follows  another  that  is  equally  well  set- 
tled, viz.,  that  a  city  or  town  holding  prop- 
erty for  its  own  profit  or  gain  it  liable  for 
negligence  in  its  management  to  the  same 
extent  that  business  corporations  or  individ- 
uals would  be. 

"Where  this  legal  condition  exists,  the 
public  corporation  may,  by  the  exercise  of 
an  express  or  an  assumed  power,  acquire 
property  in  this  capacity,  and  when  this  is 
done  it  will  be  treated  as  a  private  corpora- 
tion and  subject  to  all  the  rules  of  law 
which  regulate  rights  and  liabilities  as  de- 
volving upon  a  private  individual.  .  .  . 
Its  rights  and  its  liabilities  are  measured 
strictly  by  the  laws  which  determine  all 
private  rights  or  liabilities."  2  Abbott,  Mun. 
Corp.  §  720. 

Woodward  v.  Boston,  115  Mass.  81,  was 
an  action  of  tort  brought  to  recover  dam- 
ages for  the  alleged  conversion  of  a  build- 
ing that  had  been  sold  at  auction  bv  the 
city  to  the  plaintiff.  The  court  say:  "In 
the  sale  of  this  building  the  city  acted,  in 
its  capacity  as  a  proprietor,  in  the  manage- 
ment of  property  held  for  its  profit  and  ad- 
vantage, as  a  corporation,  and,  as  to  it, 
has  substantially  the  same  rights  and  lia- 
bilities as  a  private  individual."  See  also 
Oliver  v.  Worcester,  102  Mass.  489-500,  3 
Am.  Rep.  485;  Hill  v.  Boston,  122  Mass. 
344-359,  23  Am.  Rep.  332 ;  Haley  v.  Boston, 
191  Mass.  291,  292,  5  L.R.A.(N.S.)  1005, 
77  N.  E.  888;  Savannah  v,  CuUeiw,  38  Ga. 
334,  95  Am.  Dec.  39^. 
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Tlie  decision  in  Moulton  v.  Scarborough, 
71  Me.  267,  36  Am.  Rep.  308,  must  rest 
squarely  on  this  principle.  Tliat  case  came 
to  this  court  on  demurrer  to  the  declaration, 
in  which  the  plaintiff  alleged  that  the  de- 
fendant town  was  guilty  of  negligence  in  the 
management  of  a  certain  ram  owned  and 
controlled  by  it.  Like  the  case  at  bar  the 
declaration  was  barren  of  any  allegation  or 
intimation  that  the  property  was  used  in 
connection  with  the  farm  maintained  by  the 
town  for  the  support  of  the  poor.  Counsel 
for  defendant  in  that  case  sharply  contended 
that  "a  town  cannot  own  property,  except 
when  niiccasary  to  aid  in  the  performance 
of  duties  imposed  on  it  by  law.  For  a  town 
to  be  *owner  and  possessor  of  a  ram,'  other- 
wise than  in  the  line  of  its  statutory  duties, 
is  ultra  viresj*  The  language  of  the  court 
in  answer  to  this  contention  is  this:  ''It 
ia  not  claimed  in  support  of  tiro  demurrer 
that  the  declaration  is  defective;  but  it  is 
contended  in  behalf  of  the  defendants  that 
the  town  had  no  legal  authority  to  own  and 
keep  a  rani;  that  the  act  was  ultra  vires; 
and  that,  therefore,  the  town  is  not  liable. 
It  is  admitted,  however,  by  the  defendants* 
counsel,  that  if  the  town  could  legally  own 
and  keep  the  ram  for  any  corporate  purpose, 
for  profit  and  gain,  then  it  rests  under  the 
flame  liability  as  a  person  or  private  cor- 
poration for  its  proper  care  and  control. 
This  is  the  well -settled  rule  of  law." 

The  opinion  then  discusses  the  right  of  a 
town  to  maintain  a  farm  for  the  support  of 
the  poor,  and  to  stock  it  for  ordinary  farm 
purposes,    and  holds   the   declaration  good. 
Later   cases  have  cited   this   decision   with 
approval.     Bulger  v.   Eden,  82   Me.  352,  9 
L.R.A.  205,   19  Atl.   829;    Sibley  v.  Penob- 
scot Lumbering  Asso.   93  Me.   399-402,  45 
Atl.  293;  Keeley  v.  Portland,  100  Me.  260- 
265,  61   Atl.  180.     In  this  last  case,  after 
considering    the    nonliability    of    municipal 
corporations  to  a  private  action  for  neglect 
to   perform,    or    negligent    performance    of, 
corporate   duties   imposed    upon   it   by   the 
legislature,  unless  such  liability  to  action 
has  been  given  by  statute,  the  court  adds: 
"It  is  true  there  are  limitations  to  this  rule, 
or  conditions  to  which  it  is  not  applicable, 
the  most  important,   perhaps,  of  which   is 
this:      A    municipal    corporation    lawfully 
owning  and  controlling  property  not  in  the 
performance  of  a  public  duty  enjoined  up- 
on it  by  law,  but  wholly  or  partially 'for  its 
own  profit  or  gain,  is  liable  for  negligence 
in  the  management  of  such  property  to  the 
wunc  extent  as  business  corporations  or  in- 
dividuals would  be." 

The  municipality,  as  proprietor,  is  not  to 
be  confounded  with  the  municipality  as  leg- 
islator or  custodian  for  the  public  welfare. 
If  a  building  is  maintainpH  solely  for  a 
26  L.R.A.(NJS.)  10 


public  purpose,  no  liability  on  the  part  of 
the  city  arises  for  accidents  in  connection 
therewith, — excavation  in  schoolliouse  yard 
(Bigelovv  v.  Randolph,  14  Gray,  541);  un- 
safe stairway  in  school  building  (Hill  v. 
Boston,  122  Mass.  344,  23  Am.  Rep.  332)  ; 
defective  heating  apparatus  in  school  build- 
ing (VVixon  V.  Newport,  13  R.  I.  454,  43 
Am.  Rep.  35)  ;  unsafe  floor  in  town  house 
(Eastman  v.  Meredith,  36  N.  H.  284,  72 
Am.  Dec.  302).  But  when  property  is  used 
or  business  is  conducted  by  a  city  princi- 
pally for  public  purposes  under  the  au- 
thority of  law,  but  incidentally  and  in  part 
for  profit,  the  city  is  liable  for  negligence 
in  management.  Thus,  for  injury  sustained 
in  falling  through  a  trapdoor  in  a  hall  let 
for  hire,  in  a  city  building  (Worden  v.  New 
Bedford,  131  Mass.  23,  41  Am.  Rep.  185); 
or  because  of  insufficient  lighting  of  the  ap- 
proaches to  such  hall  (Little  v.  Ilolyoke, 
177  Mass.  114,'  52  L.R.A.  417,  58  N.  E. 
170)  ;  where  the  town  engged  in  crush- 
ing stone  and  repairing  road  for  a  street 
railway  company  (Collins  v.  Greenfield,  172 
Mass.  78,  51  N.  E.  454);  where  the  town 
used  a  stone  quarry  in  part  for  the  public 
streets  and  in  part  for  the  sale  of  stone 
(Duggan  v.  Peabody,  187  Mass.  349,  73  N. 
E.  200).  The  liability  in  the  cases  last 
cited  is  created  when  public  use  gives  way 
to  use  for  private  gain.  Larrabee  v.  Pea- 
body,  128  Mass.  661.  If,  then,  a  city  is 
liable  for  accidents  in  a  part  of  a  public 
building  used  for  private  gain,  it  must  cer- 
tainly be  liable  when  the  entire  building  is 
so  used.  And  the  same  rule  would  apply  to 
any  other  property  lawfully  held  and  main- 
tained for  private  gain,  whether  it  be  a  hall, 
a  business  block,  or  a  farmhouse. 

The  cases  cited  by  the  defendant  do  not 
reach  the  point  under  consideration.  They 
involved  acts  clearly  ultra  vires;  as,  the 
construction  of  an  embankment  across  two 
channels  of  a  stream  in  Anthony  v.  Adams, 
1  Met.  284;  the  digging  of  a  ditch  across 
the  land  of  a  private  individual  in  Seele  v. 
Deering,  79  Me.  343,  1  Am.  St.  Rep.  314, 
10  Atl.  45;  and  the  maintenance  of  a  public 
ferry  in  Hoggard  v.  Monroe,  51  La.  Ann. 
683,  44  L.R.A.  477,  25  So.  349.      * 

Our  conclusion,  therefore,  is  that  since 
the  city  of  Portland  may  be  "the  lawful 
owner  and  in  lawful  possession,  control,  and 
management"  of  the  property  in  question, 
and  may  be  liable  for  negligence  in  connec- 
tion with  the  maintenance  thereof  for  its 
"own  emolument,  profit,  or  advantage,"  and 
since  these  facts  duly  alleged  in  the  declara- 
tion are  admitted  to  be  true  by  the  demur- 
rer, the  first  count  sets  forth  a  "cause  of 
action,  and  the  demurrer  thereto  was  prop- 
erly overruled. 

Exceptions  overruled. 
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ANNIE    A.    MURPHY,    Admrx.,    etc.,    oi 
Jeremiah  Murphy,  Deceased, 

V. 

JOHN  O'NEIL  et  al. 
(204  Mass.  42,  90  N.  E.  400.) 

4 

Master—  unsafe  harness  —  Hability. 

1.  The  question  of  the  neg'ligence  of  a 
master  in  using  an  old  and  spliced  harness, 
the  leather  in  which  was  dead,  so  as  to  ren- 
der him  liable  for  an  injury  to  his  servant 
through  the  breaking  of  the  harness,  is  for 
the  jury. 

Same  ^- assumption  of  risk. 

2.  The  question  of  the  negligence  of,  or 
assumption  of  risk  by,  a  servant  who  used 
a  harness  composed  of  leather  of  which  the 
life  had  departed  because  of  age,  but  which 
looked  good  on  the  surface,  is  for  the  jury. 

Master  —  ways  —  works  and  machinery 
^  harness. 

3.  The  harness  used  in  connection  with  a 
merchant's  delivery  is  not  part  of  his  ways, 
works,  and  machinery,  within  the  meaning 
of  a  statute  making  him  liable  for  injuries 
to  a  servant  for  defects  therein,  the  same 
as  to  strangers. 

■ 

(January  6,  1910.) 

J?XCEPTIONS  by  both  plaintiff  and  de- 
li fendants  to  rulings  of  the  Superior 
Court  for  Bristol  County  made  during  the 
trial  of  an  action  brought  to  recover  dam- 
ages for  the  death  of  plaintiff's  intestate, 
which  was  alleged  to  have  been  caused  by 
defendants'  negligence;  plaintiff  exceptinjj 
to  such  rulings  as  resulted  in  a  verdict 
in  her  favor  upon  one  count  of  her  declara- 
tion only,  and  defendants  excepting  to  the 
refusal  of  the  court  to  direct  a  verdict  in 
their  favor.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  W.  Gummings  and  C.  R. 
Cummings  for  plaintiff. 

Messrs.  David  F.  Slade  and  Foster  R. 
Greene,  for  defendants: 

There  was  no  evidence  of  a  defective  con- 
dition of  ways,  works,  and  machinery. 

Dolphin  V.  Plumley,  167  Mass.  167,  45 
N.  E.  87;  Georgia  P.  R.  Co.  v.  Brooks,  84 
Ala.  138,  4  So.  289. 

The  plaintiff  assumed  the  risk  of  his  em- 
ployment. 

Miner  v.   Connecticut  River   R.    Co.    153 


Note. —As  intimated  in  the  opinion,  the 
above  decision  seems  to  be  one  of  first  im- 
pression as  to  whether  the   phrase  "ways,  ' 
works,  and  machinery,"  used  in  employers'  I 
liability    acts,    covers    harness,    as    an'  ex- 
tensive  search    has   failed   to   disclose   any 
other  case  dealing  with  that  specific  ques- 
tion. 
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Mass.  398,  26  N.  E.  994 ;  Wood  v.  Tileston 
&  H.  Co.  182  Mass.  449,  65  N.  E.  810; 
Murphy  v.  Marston  Coal  Co.  183  Mass.  386, 
67  N.  E.  342;  Carrigan  v.  Washburn  &  M. 
Mfg.  Co.  170  Mass.  79,  48  N.  E.  1079; 
Feely  v.  Pearson  Cordage  Co.  101  Mass. 
426,  37  N.E.  308;  Anderson  v.  Clark,  155 
Mass.  368,  29  N.  E.  589;  Tenanty  v.  Bos- 
ton Mfg.  Co.  170  Mass.  323,  49  N.  E.  654; 
Davis  V.  Forbes,  171  Mass.  548,  47  L.R.A. 
170,  51  N.  E.  20;  Moylon  v.  D.  S.  McDon- 
ald Co.  188  Mass.  499,  74  N.  E.  929; 
Wlialen  v.  Whitcomb,  178  Mass.  33,  59 
N.  E.  660;  Garant  v.  Cashman,  183  Mass. 
13,  66  N.  E.  699;  Mahoney  v.  Dore,  355 
Mass.  513,  30  N.  E.  366;  0*Maley  v.  South 
Boston  Gaslight  Co.  158  Mass.  335,  47 
L.R.A.  163,  32  N.  E.  1119;  Kleinest  v. 
Kunhardt,  160  Mass.  230,  36  N.  E.  458; 
McCafferty  v.  Lewando's  French  Dyeing  & 
Cleaning  Co.  194  Mass.  412,  120  Am.  St. 
Rep.  562,  80  N.  E.  460. 

Sheldon,  J.,  delivered  the  opinion  of  the 
court: 

This  case  comes  to  us  u[)on  a  report  by 
which  it  appears  that  the  plaintiff  recovered 
a  verdict  upon  the  second  count  only  of 
her  declaration,  for  the  conscious  suffering 
sustained  by  Murphy,  her  intestate,  in  his 
lifetime.  The  defendants  excepted  to  the 
refusal  of  the  judge  to  order  a  verdict  in 
their  favor;  and  the  plaintiff  excepted  to 
the  ruling  that  there  was  no  evidence  of 
a  defective  condition  of  any  ways,  works, 
or  machinery  of  the  defendants,  and  so  that 
she  could  not  recover  under  the  third  count 
of  her  declaration,  for  the  death  of  Murphy, 
No  question  arises  upon  the  fourth  count 
of  her  declaration,  that  having  been  waived 
at  the  trial. 

1.  While  a  verdict  doubtless  might  have 
been  returned  for  the  defendants  upon  the 
issues  of  the  due  care  of  Murphy  and  of 
their  negligence,  yet  we  are  of  opinion  that 
these  questions  were  for  the  jury.  There  was 
evidence  that  the  harness  had  become  worn, 
and  that  the  breeching  straps  had  been 
spliced;  that  this  ought  not  to  have  been 
done;  that  they  appeared  good  and  sound 
upon  the  outside,  but  that  the  life,  the 
strength,  was  gone  out  of  the  leather, 
and  the  inside  was .  smooth,  and  it  was 
liable  to  come  apart.  As  to  both  of  the 
main  questions  involved,  the  case  comes 
under  the  rule  of  Lundergan  v.  Graus- 
tein  &  Co.  203  Mass.  632,  89  N.  E.  1034, 
decided  since  this  case  was  argued.  Pal- 
mer V.  Coyle,  387  Mass.  136,  72  N.  E.  844, 
and  Jones  v.  Pacific  Mills,  176  Mass.  364, 
57  N.  E.  663.  For  the  same  reasons  it 
was  for  the  jury  to  say  whether  Murphy 
had  assumed  the  ri«k  of  the  accident  that 
happened.     The   jury   could   find   that  the 
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hone's  running  away  and  the  injury  to 
Murphy  were  the  direct  result  of  tlto  break- 
ing of  the  strap,  that  this  was  due  to  its 
defective  condition,  that  the  defendants  were 
at  fault  for  the  existence  of  this  defective 
condition,  and  that  Murphy  himself  was  in 
the  exercise  of  due  care,  and  had  not  as- 
sumed the  risk  of  what  happened. 

2.  The  plaintiff's  exceptions  make  it  nec- 
essary to  determine  whether  the  harness  of 
the  horse  which  Murphy  was  driving  was  a 
part  of  the  "ways,  works,  and  machinery" 
of  the  defendants,  within  the  meaning  of 
those  words  as  used  in  Rev.  Laws,  chap. 
106,  §  71^  cL  1,  now  embodied  in  Stat.  1900, 
chap.  614,  p.  765,  §  127,  cl.  1.  The  defend- 
ants were  wholesale  and  retail  liquor  deal- 
ers, and  employed  five  drivers  and  several 
horses  and  wagons  to  carry  and  deliver 
their  goods.  Murphy  was  one  of  these  driv- 
ers, and  the  accident  occurred  while  he 
was  driving  a  horse  attached  to  a  delivery 
wagon  of  the  defendants,  being  then  at  work 
in  their  employ  and  engaged  in  their  busi- 
ness. 

It  was  held  in  Yarmouth  v.  France,  L.  R. 
19  Q.  B.  Div.  647,  17  Eng.  Rul.  Cas.  217, 
that,  under  the  English  employers'  liability 
act  then  in  force,  a  horse  used  by  a  wharf- 
inger in  his  business  of  delivering  goods 
from  his  wharf  to  the  houses  or  stores 
of  his  customers  was  a  part  of  the  wharf- 
inger's plant,  and  that  a  vice  of  such  a 
horse  rendering  it  unfit  to  be  used  in  the 
business  was  a  defect  in  the  plant,  within 
the  meaning  of  that  act.  But  that  decision 
does  not  help  this  plaintiff;  for  our  stat- 
ute, though  largely  following  the  act  which 
was  there  considered,  makes  employers  lia- 
ble for  defects  only  in  their  ways,  works, 
and  machinery,  and  not,  under  the  statute, 
in  their  plant.  And  Lindley,  L.  J.,  con- 
sidered in  that  case  (page  658)  that  the 
chief  difficulty  in  holding  that  the  horse 
was  a  part  of  the  plant  arose  from  the  use 
in  the  act  of  the  words  "defect"  and  "ways 
and  machinery."  Nor  is  the  plaintiff't;  con- 
tention helped  by  our  own  decisions  as  to 
the  meaning  of  the  word  "machinery"  in 
the  various  connections  in  which  it  has  been 
used.  Com.  v.  Lowell  Gaslight  Co.  12  Al- 
len, 75;  Seavey  v.  Central  Mut.  F.  Ins.  Co. 
Ill  Mass.  540;  Bowers  v.  Connecticut  Riv- 
er R.  Co.  162  Mass.  312,  38  N.  E.  508; 
McKay  v.  Hand,  168  Mass.  270,  47  N.  E. 
104;  Gunn  v.  New  York,  N.  H.  &  H.  R. 
Co.  171  Mass.  417,  422,  50  N.  E.  1031; 
Xordquist  v.  Fuller,  182  Mass.  411,  65 
N.  E.  834;  Boucher  v.  Robeson  Mills,  182 
Mass.  500,  65  N.  E.  819;  Higgins  v.  Hig- 
gins,  188  Mass.  113,  74  N.  E.  471.  In 
none  of  these  decisions  was  the  word  "ma- 
chinery" made  to  include  anything  which 
was  not  either  a  part  of  some  machine  by 
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which  power  was  created  or  applied,  or  used 
in  connection  with  such  a  machine,  or  which 
was  not  one  of  the  fixed  devices  or  instru- 
mentalities used  in  the  manufacture  or  dis- 
tribution of  a  product,  or  a  mechanical  de- 
vice or  apparatus  constructed,  adapted,  and 
used  as  a  means  of  accomplisliing  some  defi- 
nite object.  Nor  do  we  find  a  broader  sig- 
nification given  to  this  word  in  any  of 
the  decisions  in  other  states  to  which  our 
attention  has  been  called.*  The  plaintiff 
relies  somewhat  upon  the  language  of  the 
court  in  Georgia  P.  R.  Co.  v.  Brooks,  84 
Ala.  138,  4  So.  289.  It  was  held  in  that 
case  that  a  hammer  used  for  driving  spikes 
into  cross-ties  on  a  railroad  bed,  to  hold 
the  rails  in  place,  was  not  included  in  the 
word  "machinery"  in  the  employers'  liabili- 
ty act  of  that  state.  But  the  court,  after 
saying  that  that  word  primarily  meant  the 
works  of  a  machine,  the  combination  of 
the  several  parts  to  put  it  in  motion,  added 
that  the  word  in  that  statute  had  a  broader 
signification.  Clopton,  J.,  speaking  for  the 
full  court,  said:  "Thus  understood,  the 
term  'machinery'  embraces  all  the  parts 
and  instruments  intended  to  be  [operated], 
and  actually  operated,  from  time  to  time, 
exclusively  by  force  created  and  applied  by 
mechanical  apparatus  or  contrivance, 
though  the  initial  force  may  be  produced 
by  the  muscular  strength  of  men  or  ani- 
mals, or  by  water  or  steam  or  other  inani- 
mate agency."  It  may  be  that  a  treadmill 
and  all  of  its  parts,  whether  operated  by 
a  horse  or  a  man,  could  be  included  within 
this  definition;  but  it  would  be  hard  to  ex- 
tend it  so  as  to  include  either  the  rope  by 
which  a  man  might  pull  a  log  along  the  fioor 
of  a  mill,  or  the  harness  by  means  of  which 
a  horse  would  draw  a  load  upon  a  street. 
See  also  Slate  v.  Avery,  44  Vt.  629;  Al- 
vord  Carriage  Mfg.  Co.  v.  Gleason,  36  Conn. 
86;  East  Tennessee,  V.  &  G.  R.  Co.  v. 
Tliompson,  94  Ala.  638,  10  So.  280;  N.  K. 
Fairbank  &  Co.  v.  Cincinnati,  N.  O.  &  T. 
P.  R.  Co.  38  L.R.A.  271,  26  C.  C.  A.  402, 
47  U.  S.  App.  744,  81  Fed.  289;  Frederick 
R.  Steams  &  Co.  v.  Russell,  29  C.  C.  A. 
121,  54  U.  S.  App.  591,  85  Fed.  218,  224;  • 
and  the  cases  collected  in  25  Cvc.  Law  & 
Proc.  p.  1661.  If  the  construction  CDntond- 
ed  for  by  the  plaintiff  is  to  be  adopted,  it 
must  be  not  upon  authority,  but  on  account 
of  its  inherent  reasonableness. 

Words  and  phrases  used  in  our  statutes 
are  to  be  construed  according  to  the  com- 
mon and  approved  usage  of  the  language. 
Rev.  Laws,  chap.  8,  §  4,  cl.  3.  The  defini- 
tion of  the  word  "machinery"  given  in  Wor- 
cester's Dictionary,  so  far  as  here  material, 
is  "a  mechanical  combination  of  parts  for 
cre.iting  or  for  applying  power  in  engines 
or  machines."     In  the  Century  Dictionarj 
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it  is  defined  as  "the  parts  of  a  machine  con- 
sidered collectively;  any  combination  of 
mechanical  means  designed  to  work  to- 
gether so  as  to  eireut  a  given  end;  as  the 
machinery  of  a  watch  or  of  a  canal  lock." 
In  the  New  English  Dictionary  when  used 
in  this  sense,  it  is  defined  as  "machines 
for  the  constituent  parts  of  a  machine  taken 
collectively;  the  mechanism  or  works  of  a 
machine  or  machines;"  and  as  a  "system 
or  a  kind  of  rnachinery."  By  neither  of 
these  definitions,  nor  by  the  common  and 
approved  usage  of  language,  could  the  har- 
ness of  a  delivery  wagon  be  called  machin- 
ery, just  as  neither  the  horse  nor  the  wagon 
alone,  nor  both  of  them  together,  with  the 
harness  by  which  the  one  is  attached  to  the 
other,  naturally  could  be  called  a  machine. 
It  would  be  a  strain  upon  language  as  com- 
monly used  and  understood.  In  our  statute 
the  word  must,  we  think,  be  taken  to  in- 
clude such  machines  or  mechanical  devices 
as  are  in  use,  and  such  additions  thereto  or 
appurtenances  thereof  as  are  found  to  be 
used  in  connection  therewith  or  as  inci- 
dental to  the  use  thereof,  and  not  to  have 
any  broader  signification. 

The  plaintiff's  counsel  have  not  contend- 
ed that  this  harness  could  be  said  to  be  a 
part  of  either  the  ways  or  the  works  of  the 
defendants;  and  we  are  of  opinion  that 
such  a  contention  could  not  have  been  sus- 
tained. 

It  follows  that  the  exceptions  of  both  par- 
ties must  be  overruled;  and  in  accordance 
with  the  terms  of  the  report,  judgment  must 
be  entered  for  the  plaintiff  upon  the  verdict 
which  was  found  in  her  favor  upon  the  sec- 
ond count. 

So  ordered. 


UNITED     STATES     CIRCUIT     COURT 
OF  APPEAIiS,  SECOND  CIRCUIT. 

NATIONAL  FIREPROOFING  COMPANY, 

Appt., 

V. 

MASON  BUILDERS'  ASSOCIATION  et  al. 

(94  C.  C.  A.  535,  169  Fed.  259.) 

Monopoly  ^  action   to  enjoin  ^  right 
to  bring. 

1.  That  an  agreement  may  create  a  mo- 
nopoly, be  in  restraint  of  trade,  or  opposed 
to  public  policy,  gives  third  persons  no 
right  of  action  for  damages  for  injury 
caused  them  by  its  enforcement,  or  to  en- 
join threatened  injury. 

Injunction  — anti-trust  act. 

2.  One  injured  by  violation  of  the  Feder- 
al anti-trust  act  is  not  entitled  to  injunc- 
tive relief. 
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Monopoly  — subletting  portions  of  con- 
struction contract. 

3.  An  agreement  between  a  mason  con- 
tractors' association  and  a  bricklayers' 
union  that  the  installation  of  fireproofing 
shall  not  be  sublet  does  not  create  a  monop- 
oly. 

Injunction  —  monopoly  —  plaintiff. 

4.  One  injured  by  a  monopoly  in  contra- 
vention of  a  state  statute  cannot  maintain 
a  suit  for  an  injunction,  where  a  section  of 
the  statute  authorizes  such  suit  to  be 
brought  by   the   attorney  general. 

Conspiracy  —  dcflnition. 

5.  A  civil  conspiracy  is  a  combination  of 
two  or  more  persons  to  accomplish,  by  con- 
certed action,  an  unlawful  or  oppressive  ob- 
ject, or  lawful  object  by  unlawful  or  op- 
pressive means. 

Same  —  contract  —  incidental  injury. 

6.  An  agreement  between  a  master  ma- 
sons' association  and  a  bricklayers'  union 
that  provisions  in  a  building  contract  for 
the  fireproofing  of  the  building  shall  not  be 
sublet,  which  is  made  for  the  benefit  of  the 
bricklayers,  is  not  a  conspiracy,  although  it 
incidentally  works  injury  to  manufacturers 
of  fireproofing  material. 

Same  —  oppressiveness  of  contract. 

7.  The  enforcement  of  a  provision  in  a 
contract  between  mason  contractors  and 
bricklayers  that  items  in  building  contracts 
for  fireproofing  shall  not  be  sublet,  by  a 
clause  forbidding  bricklayers  to  work  for 
those  who  do  not  comply  with  it,  and  by 
strikes,  and  notification  to  contractors 
that  they  cannot  take  contracts  contrary 
to  the  teVms  of  the  agreement,  without  in- 
curring the  penalty,  is  not  unlawful  or  op- 
pressive so  as  to  effect  a  conspiracy. 

Same  —  statutory  —  common  law. 

8.  The  question  of  the  existence  of  a  con- 
spiracy in  violation  of  New  York  Penal 
Code,  §  368,  subdivs.  5  and  6,  is  to  be  de- 
termined by  common-law  principles. 

(March    26,    1909.) 

Note,  —  May  a  person  not  a  party 
to  an  agreemetit,  who  i8  injured 
thcrehy  in  his  business,  assail  the 
validity  thereof,  on  the  ground  that 
it  tends  to  create  or  promote  a  mo- 
nopoly. 

It  is  not  intended  to  include  herein  cases 
involving  the  right  of  a  person  who  has  con- 
tracted with  a  trust  or  monopoly  to  defend 
an  action  on  the  contract  on  the  ground 
that  plaintiff  is  a  monopoly,  or  cases  where 
a  party  to  a  contract  defends  against  its 
enforcement  on  the  ground  that  it  tends  to 
create  a  monopoly. 

To  be  in  point  on  the  question  raised,  it 
must  be  assumed  that  the  defendants  are 
parties  to  a  contract  illegal  as  tending  to 
promote  a  monopoly,  and  that  the  carry- 
ing out  thereof  will  result  in  an  injury  to 
the  business  of  the  plaintiff.  The  question 
is  whether,  under  such  circumstances,  plain- 
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APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  of  the  Unted  States 
for  the  Southern  District  of  New  York  dis- 
missing  a  bill  filed  to  restrain  the  enforce- 
ment of«  and  to  have  declared  void,  a  cer- 
tain agreement  alleged  unlawfully  to  in- 
terfere with  complainant's  business.  Af- 
firmed. 

Statement  by  Noyes,  Circuit  Judge: 
This  is  an  appeal  from  a  decree  of  the 
circuit   court  for   the   southern   district  of 
New  York  dismissing  a  bill  of  complaint  in 
a  suit  in  equity. 

The  complainant  is  a  corporation  under  the 
laws  of  the  state  of  Pennsylvania,  and  is 
authorized  by  its  charter  to  manufacture  and 
and  install  fireproofing.    Since  its  organiza- 


I  tion  it  has  been  engaged  almost  exclusively 
in  the  manufacture  and  installation  of  what 
is  known  as  hollow  tile  fi reproofing,  and 
produces  over  60  per  cent  of  the  entire  out- 
put of  that  article  in  the  United  States. 

Tlie  defendant  Mason  Builders'  Associa- 
tion is  a  corporation  under  the  laws  of  the 
state  of  New  York,  composed  of  master  ma- 
son builders  doing  business  in  the  city  of 
New  York,  but  comprising  less  than  a  ma- 
jority of  the  mason  builders  of  that  city. 

The  defendants  the  various  Bricklayers' 
Unions,  with  four  exceptions  which  are 
chartered,  are  unincorporated  associations. 
Practically  every  bricklayer  in  the  city  of 
New  York  and  Long  Island  is  a  member  of 
one  of  these  unions. 

Tlie  object  of  this  suit  is  to  restrain  the 


tiff  may  have  relief  against  the  enforcement 
of  the  contract,  or  damages  to  his  busi- 
ness because  thereof,  although  not  a  party 
thereto. 

It  is  clear  that,  where  the  enforcement  of 
such  a  contract  requires  the  actual  inter- 
ference with  the  business  of  a  person  not  a 
party  thereto,  he  is  entitled  to  injunctive 
relief  to  restrain  such  interference,  or  he 
may  recover  damages  resulting  therefrom. 
The  line  of  cases  sustaining  this  doctrine 
is  generally  based  upon  the  theory  of  con- 
spiracy, and  it  is  not  in  general  intended  to 
include  cases  involving  actual  interference 
with  the  business  of  another  in  this  note. 
The  following  cases  of  this  character, 
wherein  relief  was  given  a  person  not  a 
party  to  such  a  contract,  will  serve  to  il- 
lustrate the  class  of  cases  excluded:  Do- 
remus  v.  Hennessy,  176  111.  608,  43  L.R.A. 
797,  68  Am.  St.  Rep.  203,  62  N.  E.  924,  64 
N.  E.  524;  Inter.  Ocean  Pub.  Co.  v.  Asso- 
ciated Pr^ss,  184  111.  438,  48  L.R.A.  568,  75 
Am.  St.  Rep.  ]84,  56  N.  E.  822;  Purington 
V.  Hinchliff,   219   111.    169,   2   L.R.A.(N.S.) 

824,  109  Am.  St.  Rep.  322,  76  N.  E.  47; 
Jackson  v.  Stanfield,  137  Ind.  692,  23  L.R.A. 
588,  36  N.  E.  345,  37  N.  E.  14;  Martell  v. 
White,  185  Mass.  255,  64  L.R.A.  260,  102 
Am.  St.  Rep.  341,  69  N.  E.  1086;  Ertz  v. 
Produce  Exch.  Co.  82  Minn.  173,  51  L.R.A. 

825,  83  Am.  St.  Rep.  419,  84  N.  W.  743; 
Straus  V.  American  Publishers'  Asso.  92 
App.  Div.  350,  86  N.  Y.  Supp.  1091,  see 
same  case,  on  prior  appeal,  infra,  "Under 
statutes;"  Olive  v.  Van  Patten,  7  Tex.  Civ. 
App.  630,  25  S.  W.  428 ;  Delz  v.  Winf ree,  80 
Tex.  400,  26  Am.  St.  Rep.  755,  16  S.  E.  Ill ; 
Gatzow  v.  Buening,  106  Wis.  1,  49  L.R.A. 
476,  80  Am.  St.  Rep.  17,  81  N.  VV.  1003. 

But  few  cases  have  been  found  which  pass 
upon  the  right  of  a  person  injured  by  the 
carrying  out  of  an  agreement  by  other  par- 
ties which  is  invalid  as  tending  to  create  a 
monopoly,  to  have  injunctive  relief  against 
iU  enforcement. 

I 

w 

At  common  law. 

It  will  be  noted  that  National  Fire- 
proofing  Co.  V.  Mason  Builders'  Asso.  de- 
26  L.R.A.  ( N.S. ) 


nies  the  right  of  a  third  person,  under  such 
circumstances,  to  injunctive  relief  at  com- 
mon law.  The  doctrine  has,  however,  be6n 
asserted  that  at  common  law  a  person  who 
will  be  injured  thereby  is  entitled  to  the 
equitable  remedy  of  injunction,  to  prevent 
the  carrying  out  of  a  contract  between 
other  parties,  to  which  he  is  not  a  party, 
where  such  contract  tends  to  promote  a 
monopoly,  if  the  damages  which  will  be  suf- 
fered by  him  are  of  such  a  character  as  not 
to  be  ascertainable,  and  hence  not  recover- 
able in  an  action  at  law,  such  as  a  loss  of 
trade  and  profit,  the  failure  of  credit  and 
business,  etc.  Leonard  v.  Abner-Drury 
Brewing  Co.  25  App.  D.  C.  161. 

The  same  result  was  reached  in  Hawarden 
T.  Youghiogheny  &  L.  Coal  Co.  Ill  Wis. 
545,  65  L.R.A.  828,  87  N.  W.  472,  which 
held  that  a  person  injured  in  his  business 
by  the  enforcement  of  a  contract  tending 
to  create  a  monopoly  or  combination  has  at 
common  law  an  action  for  damages  suffered 
by  him,  and  is  also  entitled  to  an  injunc- 
tion to  restrain  the  carrying  out  of  the 
agreement.  On  this  subject  the  court  said: 
"One  person  may,  through  malicious  mo- 
tives, attract  to  himself  another's  custom- 
ers, and  thus  ruin  the  business  of  such  other 
without  redress;  but  when  a  number  of  per- 
sons acting  wholly  or  in  part  from  such 
malicious  motives  combine  together,  the  in- 
jury to  such  other  is  actionable.  *Where 
the  act  is  lawful  for  an  individual,  it  can 
be  the  subject  of  a  conspiracy  when  done  in 
concert  only  where  there  is  a  direct  inten- 
tion that  injury  shall  result  from  it.'  These 
principles  are  decisive  as  to  the  first  count 
in  this  complaint.  The  allegation  is  dis- 
tinct and  clear  that  one  of  the  purposes  and 
objects  of  this  agreement  was  to  drive  the 
plaintiff  out  of  business.  This  was  an  ul- 
terior and  unlawful  purpose,  and  constitutes 
malice  in  contemplation  of  law.  Therefore, 
under  the  allegations  of  the  complaint,  it  is 
clear  that  the  combination  here  formed  was 
formed  for  the  malicious  purpose  of  doing 
an  injury  to  another,  and  that  such  in- 
jury has  resulted,  and  hence  that  a  cause 
of  action  at  law  for  damages  is  stated." 

And  in  Blindell  v.  Hagan,  54  Fed.  40,  a 
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enforcement  of,  and  to  have  declared  void, 
an  agreement  entered  into  between  the  Ma- 
son Builders'  Association  and  the  Brick- 
layers' Unions,  upon  the  ground  that  it  un- 
lawfully interferes  with  the  business  and 
property  of  the  complainant. 

The  agreement  in  question  between  the 
Mason  Builders'  Association  and  the  Brick- 
layers' Unions  is  a  biennial  trade  agree- 
ment covering  the  years  1906  and  1907,  and 
relating  to  rates  of  wages,  hours  of  labor, 
the  settlement  of  diilerences  by  arbitration, 
and  many  other  matters  in  the  building 
trade  affecting  the  interests  of  the  parties. 
The  particular  clauses  to  which  the  com- 
plainant objects  are  the  following: 

"(5)  The  members  of  the  Mason  Build- 
ers' Association  must  include  in  their  con- 


tracts for  building  all  cutting  of  masonry, 
interior  brickwork,  the  paving  of  brick 
floors,  the  installing  of  concrete  blocks,  the 
brickwork  of  the  damp-proofing  system  and 
all  fireproofing-floor  arches,  slabs,  partitions, 
furring,  and  roof  blocks;  and  they  shall  not 
lump  or  sublet  the  installation,  if  the  labor 
in  connection  therewith  is  bricklayers'  work 
as  recognized  by  the  trade,  the  men  em- 
ployed upon  the  construction  of  the  walls 
to  be  given  the  preference." 

"(10)  No  members  of  these  Bricklavers' 
Unions  shall  work  for  anyone  not  comply- 
ing with  all  the  rules  and  regulations  here- 
in agreed  to." 

The  first  agreement  between  the  Builders' 
Association  and  the  unions  was  entered  into 
in    1885,    and   provided   only   for    rates   of 


person  injured  by  the  carrying  out  of  a 
contract  between  other  persons,  invalid  as 
tending  to  promote  a  monopoly,  was  held 
entitled  to  injunctive  relief  to  protect  his 
business  from  injury  caused  by  the  carrying 
out  thereof,  on  the  theory  that  the  threat- 
ened damages  were  irremediable  at  law,  and 
also  because  a  multiplicity  of  suits  would 
thereby  be  saved. 

So,  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Miami 
S.  S.  Co.  30  C.  C.  A.  142,  62  U.  S.  App.  732, 
86  Fed.  407,  in  holding  that  no  new  jurisdic- 
tion was  conferred  upon  the  circuit  courts  of 
the  United  States  to  prevent  and  restrain 
the  violation  of  the  anti-trust  act,  at  the 
instance  of  a  private  citizen  who  was  being 
injured  thereby,  the  court  declared  the  gen- 
eral jurisdiction  of  the  circuit  court  as  a 
court  of  equity  to  afford  preventive  relief 
in  a  proper  case  against  threatened  injury 
about  to  result  to  an  individual  from  an  un- 
lawful agreement,  combination,  or  con- 
spiracy in  restraint  of  trade. 

But  Downes  v.  Bennett,  63  Kan.  653,  56 
L.R.A.  560,  88  Am.  St.  Rep.  266,  66  Pac. 
623,  holds  that  a  voluntary  incorporated 
association  cannot  be  enjoined  from  fining 
or  expelling  one  of  its  members  for  his  viola- 
tion of  a  by-law  of  the  association,  prohibit- 
ing him  from  trading  on  the  market 'with 
the  plaintiff,  or  from  trading  with  others 
who  do  trade  with  him.  The  decision  was 
based  on  the  theory  that  the  injury  to  the 
plaintiff  was  only  remotely  and  indirectly 
attributable  to  the  enforcement  by  the  as- 
sociation of  the  by-law  in  quostion,  and  the 
rule  was  applied  that  injuries  remotely  and 
indirectly  attributable  to  an  originating 
cause  cannot  be  made  the  subject  of  a 
legal  action,  but  a  direct  and  necessary  con- 
nection must  be  traced  backward  along  a 
line  of  sequences,  in  order  to  establish  the 
occurrence  of  effect  from  cause.  On  this 
point  the  court  said:  "When  one  is  engaged 
in  business,  and  a  number  of  persons  con- 
spire to  slander,  and  do  slander,  the  mer- 
chantable quality  of  his  goods,  or  conspire 
to  seduce,  and  do  seduce,  his  employees  to 
leave  his  service,  or  conspire  to  repel,  and 
do  repel,  his  customers  by  obstructing  the 
passage  to  his  doors,  the  law  perceives  the 
26  L.R.A.(N.S.) 


connection  between  act  and  consequence,  and 
it  gives  relief,  preventive  or  compensatory, 
as  it  may  be  able;  but  it  is  not  possible  for 
it  to  perceive  the  same  character  of  connec- 
tion in  the  case  of  a  number  of  persons  who 
merely  agree,  under  penalties,  not  to  have 
dealings  with  another,  because  it  does  not 
follow  as  a  consequence  that  the  nonen- 
forcement  of  the  penalties,  or  even  the  abro- 
gation of  the  agreement,  would  restore  the 
injured  person  to  favor." 

In  Russell  v.  New  York  Produce  Ex- 
change, 27  Misc.  381,  58  N.  Y.  Supp.  842,  in 
denying  the  right  of  a  person  not  a  mem- 
ber of  a  produce  exchange  to  an  injunc- 
tion restraining  the  enforcement  by  the  ex- 
change of  a  resolution  forbidding  any  of  its 
members  from  representing  the  plaintiff  up- 
on the  floor  of  the  exchange,  the  court  said 
that  the  resolution  being  authorized  by  a  by- 
law of  the  exchange,  in  virtue  of  which  the 
board  acted,  was  in  effect  a  mere  contract 
or  agreement  between  the  members  of  the 
exchange,  and,  as  plaintiffs  were  hot  mem- 
bers of  the  exchange,  they  had  no  right  to 
have  their  business  transacted  there  with- 
out the  consent  of  the  exchange,  and  con- 
sequently they  suffered  no  legal  injury  by 
the  resolution  in  question;  and  added:  "If 
there  is  any  restraint  of  trade,  it  is  the 
trade  of  the  members  of  the  exchange  which 
is  BO  restrained.  The  plaintiffs  cannot  be 
said  to  be  suffering  great  and  irreparable 
injury,  calling  for  injunctive  relief,  for  the 
reason  that  none  of  their  legal  rights  arc  be- 
ing infringed.  If  there  is  any  illegal  re- 
straint of  trade,  the  members  of  the  ex- 
change can  disregard  the  action  of  the  board 
of  managers,  and,  if  the  exchange  attempts 
to  punish  them,  the  courts  will  protect 
them.  That  is  a  question  for  the  members 
of.  the  exchange,  not  for  the  plaintiffs." 

The  right  of  a  person  to  recover  damages 
for  injuries  to  his  business,  by  the  carrying 
out  of  an  agreement  between  third  persons, 
tending  to  promote  a  monopoly,  has  been 
denied  on  the  theory  that  his  injury  was  not 
a  legal  injury  in  the  sense  that  it  gave  him 
a  right  of  action  for  damages  resulting 
therefrom.  This  was  the  theory  of  Bohn 
^Ifg.    Co.    V.    Uollis     (Bohn    Mfg.    Co.    v. 
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wages,  hours  of  labor,  and  arbitration  of 
differences.  The  agreements  since  that  time 
have  embraced  the  provisions  of  the  orig- 
inal agreement  and  also  a  gradually  in- 
creasing number  of  other  important  stipu- 
lations. Clause  5  in  substance  was  inserted 
in  the  agreement  of  1893  at  the  request  of 
the  unions,  and  has  been  retained  in  subse- 
quent agreements.  Clause  10  was  inserted 
in  the  agreement  at  the  request  of  the  as- 
sociation. The  precise  time  when  this  was 
done  does  not  appear,  but  the  clause  was  in 
force  before  the  complainant  started  busi- 
ness in  the  city  of  New  York. 

The  work  of  installing  tile  fireproofing  is 
considered  to  be  bricklayers'  work  by  the 
trade,  and  it  would  be  impracticable  for 
the  complainant  to  undertake  such  work  in 


the  city  of  New  York  without  employing 
members  of  the  Bricklayers'  Unions.  Clause 
10,  however,  provides  that  members  of  the 
unions  shall  only  work  for  persons  comply- 
ing with  all  the  rules  and  regulations  of  the 
agreement.  Among  them  is  clause  5,  which 
provides  that  the  work  of  installing  fire- 
proofing  shall  not  be  sublet  by  a  contractor, 
but  must  be  included  in  the  contract  for  the 
building.  It  follows  therefore  that  these 
two  clauses  operate  to  prevent  the  complain- 
ant from  installing  its  fireproofing  in  New 
York  city  unless  it  takes  the  entire  con- 
tract for  erecting  a  building,  which  it  is  not 
authorized  by  its  charter  to  do. 

In  actual  operation,  too,  the  clauses  in 
question  have  prevented  the  complainant 
from  carrying  out  contracts  for  the  instal- 


Northwestem  Lumbermen's  Asso.)  54  Minn. 
223,  21  L.R.A.  337,  40  Am.  St.  Rep.  310, 
56  N.  W.  1119;  Macauley  Bros.  v.  Tiernev, 
19  R.  I.  265,  37  L.R.A.  455,  61  Am.  St. 
Rep.  770,  33  Atl.  1 ;  Brewster  v.  C.  Miller's 
Sons  Co.  101  Ky.  368,  38  L.R.A.  605,  41  S. 
W.  301.  As  to  the  facts,  these  cases  may 
perhaps  be  reconciled  with  other  decisions 
on  the  subject.  This  note,  however,  is  not 
dealing  with  that  question,  but  is  limited  to 
the  abstract  proposition  of  the  right  of  a 
person  injured  by  the  enforcement  of  an 
agreement  unlawful  as  tending  to  create  a 
monopoly,  to  maintain  an  action  for  his 
injuries,  or  obtain  injunctive  relief.  On 
this  question,  in  Macauley  Bros.  v.  Tierney, 
the  court  reasoned  that  to  entitle  a  third 
person  to  maintain  an  action  for  injuries 
received  through  the  enforcement  of  an 
agreement  tending  to  create  a  monopoly,  he 
must  be  injured  in  his  business,  and  that 
the  injury  in  this  sense  was  damage  re- 
sulting from  the  violation  of  a  legal  right, 
and  the  court  said  that,  if  there  was  a  legal 
excuse  for  the  act  complained  of  as  causing 
the  injury,  i.  e.,  the  agreement  tending  to 
create  a  combination,  it  was  not  actionable, 
even  though  injury  resulted  therefrom. 
And  on  the  theory  that  the  law  of  competi- 
tion would  justify  one  person  in  doing  what 
the  combination  did,  the  act  was  held  law- 
ful or  excusable  when  done  by  a  combina- 
tion for  the  same  purpose,  t.  c,  to  rid  them- 
selves of  a  competitor  in  order  to  add  to 
their  own  profit;  The  reasoning  of  Bohn 
Mfg.  Co.  V.  Hollis  and  Brewster  v.  C.  Mil- 
ler's Sons  Co.  is  much  to  the  same  effect. 
The  rule  that  the  act  may' be  lawful  and, 
hence,  not  actionable,  if  the  purpose  there- 
of, and  the  object  sought  to  be  obtained,  is 
justifiable,  is  undoubtedly  sound,  but  it 
does  not  necessarily  follow  that  because  one 
person  may  lawfully  deal  or  refuse  to  deal 
with  another,  a  combination  of  persons  may 
lawfully  do  likewise,  and  the  contrary  is 
true  where  the  purpose  or  object  is  to 
thereby  create  monopoly  in  a  certain  line  of 
business,  or  rid  themselves  of  a  competitor 
in  order  to  add  to  their  own  profits. 

Bohn  Mfg.  Co.  v.  Hollis  and  Macauley 
Bros.  V.  Tierney  cite  as  authority  for  this 
26  L.ILA.(N.S.) 


doctrine  the  case  of  Mogul  S.  S.  Co.  v.  Mc- 
Gregor [1892]  A.  C.  26,  but  that  case  is 
clearly  distinguishable.  In  the  former  cases 
the  agreement  assailed  was  between  a  num- 
ber of  competitors  of  the  plaintiff,  and  was 
to  the  effect  that  they  would  have  no  busi- 
ness dealings  with  the  plaintiff,  nor  would 
they  buy  goods  of  any  persons  or  firms  who 
might  sell  goods  to  the  plaintiff,  and  the 
object  was  to  destroy  the  business  of  the 
plaintiff  by,  in  this  manner,  preventing  him 
from  obtaining  necessary  articles  with 
which  to  carry  it  on;  while  in  the  latter 
case,  the  agreement  sustained  was  between 
competing  steamship  companies^  by  which 
such  companies  gave  very  low  freight  rates 
at  certain  ports,  as  well  as  a  certain  re- 
bate to  shippers,  conditioned,  however,  that 
the  parties  to  such  agreement  should  have 
all  the  shipping  of  those  seeking  to  take 
advantage  of  the  rebate.  The  injury  to 
the  plaintiff,  who  was  also  a  common  car- 
rier between  the  same  ports,  was  the  loss 
of  freight  occasioned  him  by  (his  agreement, 
by  large  shippers  refusing  to  patronize  him 
because  of  their  desire  to  obtain  the  benefit 
of  this  rebate. 

The  sounder  and  more  modern  doctrine 
is  asserted  in  Klingers  Pharmacy  v.  Sharp 
&  Dobnie,  104  Md.  218,  7  L.R.A.  (N.S.) 
970,  lis  Am.  St.  Rep.  399,  04  Atl.  1029,  9 
A.  &  E.  Ann.  Cas.  1184,  wherein  was  sus- 
tained the  right  of  a  third  person  to  re- 
cover damages  for  injuries  to  his  business 
through  the  carrying  out  of  an  agreement 
in  restraint  of  trade.  In  this  case,  like  the 
preceding  cases,  the  injury  was  caused  by 
the  refusal  of  a  number  of  persons  acting 
under  an  agreement  to  that  effect,  to  sell 
goods  to  or  deal  with  a  class  of  persons  of 
which  the  plaintiff  was  a  member.  In 
holding  the  parties  to  this  agreement  liable 
for  the  damages  thereby  caused  plaintiff's 
business,  the  court  said:  "Each  member  of 
the  association  had  the  legal  right  to  re- 
fuse to  sell  the  lumber  which  he  owned,  if 
he  saw  fit  to  refuse,  and  the  collective  re- 
fusal of  all  the  nienibers  >viis  equally  law- 
ful. So,  too,  the  defendants  in  this  case  had 
a  perfect  legal  right  to  refuse  to  sell  to  the 
plaintiff  any  drui;s  and  druggist's  supplies 
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lation  of  iireproofing.  Thus,  in  1003,  the 
complainant  had  a  contract  with  the  George 
A.  Fuller  Company — a  general  contractor 
not  a  member  of  the  Buildersl  Association — 
for  installing  fireproofing  in  a  building 
which  it  was  erecting  under  contract  in  New 
York  city.  The  association  notified  the  com- 
plainant that  its  agreement  with  the  unions 
forbade  building  contractors  subletting  the 
installation  of  fireproofing,  and  subsequent- 
ly all  the  bricklayers  employed  upon  the 
building — including  those  engaged  upon  the 
fireproofing — struck.  Consequently  the  com- 
plainant was  obliged  to  cancel  its  contract. 
Other  similar  instances  are  shown  in  the 
testimony. 

It  is  evident,  therefore,  that  these  clauses 
afTect   owners    and   general    contractors   as 


well  as  a  person  who,  like  the  complainant, 
desires  to  take  separate  fireproofing  con- 
tracts. An  owner  is  practically  unable  to 
make  a  contract  for  fireproofing  alone,  be- 
cause, if  he  does,  the  bricklayers  will  not 
only  refuse  to  do  thct  work,  but  will  de- 
cline to  do  the  other  work  upon  the  building. 
A  general  contractor,  whether  a  member  of 
the  association  or  not,  practically  cannot 
sublet  the  fireproofing,  because,  if  he  does, 
he  will  violate  clause  6,  and  the  bricklayers 
will  refuse  to  work  for  him. 

The  defendants  claim  that  the  object  of 
clause  5  is  to  benefit  the  bricklayers  by 
giving  them  inside  as  well  as  outside  work, 
and  by  preventing  specialization  in  their 
trade.  This  subject  is  fully  considered  in 
the  opinion. 


owned  by  them;  and  it  would  have  been 
wholly  immaterial  whether  that  refusal  was 
the  result  of  whim,  caprice,  prejudices,  or 
malice,  if  the  bare  refusal  to  sell  had 
been  the  head  and  front  of  their  offending. 
But  the  refusal  to  sell  was  not  the  exercise 
of  a  legal  right,  if  that  refusal  were  a 
mere  step  in  the  development  and  enforce- 
ment of  a  scheme  to  forestall  tlie  market 
in  restraint  of  trade,  or  to  drive  the  plain- 
tiff into  becoming  a  member  of  an  organiza- 
tion which  would  control  the  prices  he 
could  charge  for  his  wares,  and  which  would 
thereby  deprive  him  of  the  liberty  to  con- 
tract for  the  sale  of  his  goods  according  to 
his  own  judgment  of  their  value.  Whilst 
an  act  which  is  in  itself  lawful  can  never  be- 
come unlawful  simply  because  it  may  be 
done  by  several  persons  instead  of  by  only 
one,  yet  the  same  act  may  be  unlawful  when 
it  is  a  means  of  accomplishing  an  unlaw- 
ful end.  An  act  performed  in  furthering 
an  unlawful  enterprise  cannot  be  a  lawful 
act,  though  the  same  act  would  be  free 
from  censure  if  done  with  some  other  view. 
If  it  be  conceded  that  a  person  has  the 
lawful  right  to  do  a  thing  irrespective  of 
his  motive  for  doing  it,  the  proposition 
that  an  act  lawful  in  itself  is  not  con- 
verted by  a  bad  motive  into  an  unlawful 
act  is  a  mere  abstract  truism.  But  if 
the  meaning  of  the  proposition  is  that 
when  a  person  or  an  aggregation  of  per- 
sons, if  influenced  by  one  kind  of  motive, 
has  a  lawful  right  to  do  a  thing,  the  act 
is  still  lawful  when  done  with  any  motive, 
or  that  an  act  lawful  under  one  set  of 
circumstances,  is  therefore  lawful  under 
every  conceivable  set  of  circumstances,  then 
the  proposition  is  neither  logically  nor  legal- 
ly accurate.  In  so  far  as  a  right  is  absolutely 
and  unqualifiedly  lawful,  it  is  lawful  what- 
ever may  be  the  motive  of  the  actor;  but  in 
many  cases  the  lawfulness  of  an  act  which 
causes  damage  to  another  may  depend  upon 
whether  the  act  is  for  justifiable  cause,  and 
this  justification  may  be  found  sometimes 
in  the  circumstances  under  which  it  is  done, 
irrespective  of  motive,  sometimes  in  the 
26  L.R.A.(N.S.) 


motive  alone,  and  sometimes  in  the  circum- 
stances and  the  motive  combined." 

And  see  to  same  effect  the  reasoning  of 
the  court  in  Brown  v.  Jacobs'  Pharmacy  Co. 
116  Ga.  429,  57  L.R.A.  647,  90  Am.  St. 
Rep.  126,  41  S.  E.  653;  Employing  Print- 
ers' Club  V.  Doctor  Blosser  Co.  122  Ga.  509, 
69  L.R.A.  90,  106  Am.  St  Rep.  137,  50  S. 
E.  353,  2  A.  &  E.  Ann.  Cas.  694.  These 
cases,  however,  contained  the  element  of 
conspiracy,  and  involved  the  actual  inter- 
ference with  the  business  of  another. 

Under  statutes. 

The  Federal  courts  are  in  harmony  upon 
the  proposition  that  a  private  individual  is 
not  entitled,  under  the  Sherman  anti-trust 
law,  to  injunctive  relief  against  the  en- 
forcement of  a  contract  between  other  par- 
ties, invalid  under  said  act,  although  the 
carrying  out  of  such  contract  will  injure 
him  in  his  business.  Blindell  v.  Hagan,  54 
Fed.  40,  afiirmed  in  6  C.  C.  A.  86,  13  U.  S. 
App.  364,  56  Fed.  696 ;  Pidcock  v.  Harring- 
ton, 64  Fed.  821 ;  Greer,  M.  &  Co.  v.  StoUer, 
77  Fed.  1;  Southern  Indiana  Exp.  Co.  v. 
United  States  Exp.  Co.  88  Fed.  659,  af- 
firmed in  35  C.  C.  A.  172,  92  Fed.  1022. 

In  the  latter  case  the  court  said  that 
the  "Sherman  anti-trust  law  had  wrought 
no  such  change  in  the  law  as  would  enable 
the  court  to  enforce  its  provisions  in  favor 
of  a  private  party,  by  a  bill  in  equity;  and 
added  that  the  only  remedy  thereby  given  a 
private  party  for  injuries  received  from 
an  unlawful  combination  was  an  action  for 
damages. 

This  act  expressly  provides  that  an 
action  may  be  maintained  by  a  person  in- 
jured in  liis  business  by  an  unlawful  trust 
or  monopoly,  for  treble  damages,  and  has 
frequently  been  enforced  in  this  respect. 
Among  the  cases  wherein  this  relief  has 
been  given  are:  Wheeler-Stenzel  Co.  v.  Na- 
tional Window  Glass  Jobbers'  Asso.  10 
L.R.A.(N.S.)  972,  81  C.  C.  A.  658,  162  Fed. 
864;  Mines  v.  Scribner,  147  Fed.  927; 
Monarch  Tobacco  Works  v.  American  To- 
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The  object  of  clause  10  is,  obviously,  to 
make  the  trade  agreement  effective  by  ex- 
tending its  operation  to  third  persons  re- 
quiring the  labor  of  bricklayers.  While 
members  of  the  unions  may  work  for  otherL 
than  members  of  the  association,  they  can 
only  work  for  such  employers  as  follow  the 
rules  and  regulations  of  the  agreement. 
Should  the  complainant  obtain  the  power  to 
make  general  building  contracts,  and  enter 
into  such  contracts,  it  could  then  obtain 
the  services  of  members  of  the  unions  in 
setting  the  fireproofing  required.  The  com- 
plainant, however,  does  not  wish  to  do  busi- 
ness in  this  manner.  It  desires  to  take  sep- 
arate contracts  for  fireproofing  installation, 
and  is  prevented  from  so  doing  business  by 
the  operation  of  the  clauses  in  question. 


The  allegations  of  the  amended  complaint 
with  respect  to  a  combination  to  injure  the 
complainant,  accompanied  .by  threats  and 
intimidation, — except  as  they  relate  to  the 
enforcement  against  it  of  these  clauses, — are 
not  supported  by  the  evidence.  Whatever 
the  defendants  have  done  has  been  for  the 
enforcement  of  such  clauses,  and  if  they 
are  valid,  and  their  execution  and  enforce- 
ment in  the  manner  shown  lawful,  no  inde- 
pendent cause  of  action  is  established. 

Argued  before  Lacombe,  Ward,  and  Noyes, 
Circuit  Judges. 

Mr.  Henry  E.  Llneaweaver,  with  Mr. 
James  W.  Osborne,  for  appellant. 

Messrs.  Eidlitz  &  Hulse  for  appellees 
Mason  Builders'  Association  et  al. 


bacco  Co.  165  Fed.  774;  Thomsen  v.  Union 
Castle  Mail  S.  S.  Co.  92  C.  C.  A.  315,  166 
Fed.  251;  Pennsylvania  Sugar  Ref.  Co.  v. 
American  Sugar  Ref.  Co.  92  C.  C.  A.  318, 
166  Fed.  254;  Loewe  v.  Lawlor,  208  U.  S. 
274,  62  L.  ed.  488,  28  Sup.  Ct.  Rep.  301,  13 
A.  &  £.  Ann.  Ca&  815;  American  Banana 
Co.  V.  United  Fruit  Co.  213  U.  S.  347,  63 
L.  ed.  826,  29  Sup.  Ct.  Rep.  511. 

Under  the  New  York  anti-trust  law,  a 
monopoly  being  prohibited  and  made  illegal, 
all  acts  of  the  parties  in  furtherance  of  a 
contract  tending  to  create  a  monopoly  are 
unlawful,  and  any  person  suffering  a  special 
injury  by  the  enforcement  thereof  has  a 
right  of  action  to  recover  damages  occa- 
sioned thereby.  Rourke  v.  Elk  Drug  Co.  76 
App.  Div.  145,  77  N.  Y.  Supp.  373. 

But  in  order  to  maintain  such  an  action 
under  this  statute,  the  injured  person  must 
atk^e  and  prove  that  the  agreement  com- 
plained of  was  intended  to  injure  him. 
Kellogg  V.  Sowerby,  190  N.  Y.  370,  83  N. 
£.  47. 

Under  this  statute,  a  bill  in  equity  to 
restrain  the  carrying  out  of  a  contract  be- 
tween persons,  invalid  as  tending  to  pro- 
mote a  monopoly,  is  maintainable  by  a 
third  person  whose  business  will  be  injured 
thereby.  Straus  v.  American  Publishers' 
Asso.  177  N.  Y.  473,  64  L.R.A.  701,  101  Am. 
St.  Rep.  819,  69  N.  E.  1107. 

W^here  the  enforcement  of  an  agreement 
unlawful  under  the  Nebraska  an ti -trust 
law,  as  tending  to  create  a  monopoly,  in- 
flicts an  injury  upon  the  business  of  a 
person  not  a  party  thereto,  such  person 
is  entitled  to  recover  from  the  parties  to 
such  unlawful  agreement  damages  suffered 
by  him  in  carrying  out  same.  Cleland 
V.  Anderson,  66  Neb.  252,  5  L.R.A.(N.S.) 
136,  92  N.  W.  306,  96  N.  W.  212,  98  N.  W. 
1075,  105  N.  W.  1092. 

Under  the  Indiana  anti-trust  law,  a  per- 
son injured  in  his  business  by  the  carrying 
out  of  an  agreement  of  manufacturers  and 
jobbers  not  to  sell  goods  to  fl  class  of  per- 
sons of  which  he  was  a  member,  which 
agreement  is  invalid  as  tending  to  create 
a  monopoly,  is  entitled  to  an  injunction 
restraining  such  manufacturers  and  iob- 
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bers  from  refusing  to  sell,  or  inducing  oth- 
ers not  to  sell,  their  goods  to  him.  Knight 
&  J.  Co.  V.  Miller  ( Ind. )   87  N.  E.  823. 

An  agreement  unlawful  under  the  Mis- 
souri anti-trust  law  as  tending  to  create  a 
monopoly,  which  has  the  effect  of  inflicting 
a  civil  wrong  upon  the  business  of  another, 
which  wrong  is  a  continuing  one,  will  be 
declared  ill^al  by  a  court  of  equity  at  the 
instance  of  such  injured  person,  and  the  en- 
forcement thereof  will  be  restrained. 
Walsh  V.  Association  of  Master  Plumbers, 
97  Mo.  App.  280,  71  S.  W.  455. 

In  Currier  v.  Concord  R.  Cprp.  48  N.  H. 
321,  and  in  Morrill  v.  Boston  &  M.  R.  Co. 
55  N.  H.  531,  it  was  held  that,  while  at 
common  law  no  private  person  had  such  an 
interest  in  preserving  free  compatition  be- 
tween rival  railroads  as  to  be  entitled  to 
maintain  a  suit  for  an  injunction  to  re- 
strain an  agreement  between  buch  railroads 
tending  to  diminish  or  remove  free  compe- 
tition between  them,  yet,  under  the  stat- 
utes of  that  state  relating  to  the  free  compe- 
tition of  railroads,  a  private  person  was 
authorized  to  maintain  a  bill  in  equity  to 
have  declared  void  a  contract  between  com- 
peting railroad  companies  tending  to  dimm- 
ish or  remove  competition  between  them. 

A  landowner  is  not  entitled  to  equitable 
aid  against  the  exercise  by  a  railroad  com- 
pany of  the  right  of  eminent  domain  in 
taking  his  land,  even  though  such  company 
was  created  and  organized  by  virtue  of  a 
contract  unlawful  under  the  Pennsylvania 
anti-trust  law,  because  a  competing  and 
rival  railroad  was  thereby  merged,  as  only 
the  commonwealth  has  the  right  to  raise 
that  question.  Tibby  Bros.  Glass  Co.  v. 
Pennsylvania  R.  Co.  219  Pa.  430,  68  Atl. 
975.  * 

Stockholders  of  corporations. 

Under  the  Sherman  anti -trust  act,  in- 
juries suffered  by  a  stockholder  in  a  corpo- 
ration, through  the  depreciation  of  the 
value  of  his  shares  of  stock  by  the  purchase 
of  a  controlling  interest  in  such  corpora- 
tion by  a  rival,  are  not  such  as  to  entitle 
him   to   bring  an   individual  action  to   re- 
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Mr.  Joseph  Forrester,  with  Mr.  Ar- 
thur Ofner,  for  appellees  Bricklayers' 
Union  No.  1  et  al. 

Noyes,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

In  considering  the  legal  questions  aris- 
ing in  this  case,  it  must  be  borne  in  mind 
at  the  outset  that  it  is  not  sufficient  to 
show  that  the  agreement  in  question  may 
create  a  monopoly,  may  be  in  restraint  of 
trade,  or  may  be  opposed  to  public  policy. 
Agreements  of  that  nature  are  invalid  and 
unenforceable.  The  law  takes  them  as  it 
Huds  them,  and  as  it  finds  them  leaves 
them;  but  they  are  not  illegal  in  the  sense 
of  giving  a  right  of  action  to  third  persons 
for  injury  sustained.  Brown  v.  Jacobs' 
Pharmacy  Co.  116  Ga.  433,  57  L.R.A.  547, 
00  Am.  St.  Rep.  126,  41  S.  E.  553.  And 
upon  similar  principles  it  seems  equally 
clear  that  they  afford  such  persons  no 
ground  for  seeking  an  injunction  against  in- 
jury threatened. 

But  the  complainant  asserts  that  the 
agreement  in  this  case  is  positively  unlaw- 
ful, and  not  merely  negatively  invalid,  that 
it  contravenes  both  national  and  state  stat- 
utes against  combinations,  and  thus  does 
give  rights  of  action  to  injured  persons. 
With  respect  to  the  Federal  statute,  it  is 
not  obvious  in  what  way  a  trade  agreement 
between  builders  and  bricklayers,  relating 
to  their  work  in  the  state  of  New  York, 
can  be  said  to  directly  affect  interstate  com- 
merce; but  the  consideration  of  this  ques- 
tion is  not  necessary,  because  a  person  in- 
jured by  a  violation  of  the  Federal  act  can- 
not sue  for  an  injunction  under  it.  The 
injunctive  remedy  is  available  to  the  gov- 
ernment only.     An  individual  can  only  sue 


for  threefold  damages.  Greer,  M.  k  Co.  v. 
Stoller  (C.  C.)  77  Fed.  2;  Southern  In- 
diana Exp.  Co.  V.  United  States  Exp.  Co. 
(C.  C.)  88  Fed.  663.  See  also  E.  Bement 
&  Sons  V.  National  Harrow  Co.  186  U.  S. 
87,  46  L.  ed.  1067,  22  Sup.  Ct.  Rep.  747; 
Post  V.  Southern  R.  Co.  103  Tenn.  184,  55 
L.R.A.  481,  52  S.  W.  301;  Metcalf  v.  Amer- 
ican School-Furniture  Co.  (C.  C.)  108  Fed. 
909;  Block  v.  Standard  Distilling  &  Dis- 
tributing Co.  (C.  C.)  96  Fed.  978;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Miami  S.  S.  Co.  30  C. 
C.  A.  142,  52  U.  S.  App.  732,  86  Fed.  407; 
Pidcock  V.  Harrington  (C.  C.)  64  Fed.  821; 
Hagan  v.  Blindell,  6  C.  C.  A.  86,  13  U.  S. 
App.  354,  56  Fed.  696,  affirming  Blindell  v. 
Hagan    (C.   C.)    54  Fed.  40. 

The  statute  of  New  York  which  it  is 
claimed  that  the  defendants  violate  pro- 
vides in  its  first  section  as  follows:  "Every 
contract,  agreement,  arrangement,  or  com- 
bination whereby  a  monopoly  in  the  manu- 
facture, production,  or  sale  in  this  state  of 
any  article  or  commodity  of  common  use, 
is  or  may  be  created,  established,  or  main- 
tained, or  whereby  competition  in  this 
state  in  the  supply  or  price  of  any  such 
article  or  commodity  is  or  may  be  restrained 
or  prevented,  or  whereby,  for  the  purpose 
of  creating,  establishing,  or  maintaining  a 
monopoly  within  this  state  of  the  manu- 
facture, production,  or  sale  of  any  such  ar- 
ticle or  commodity,  the  free  pursuit  in  this 
state  of  any  lawful  business,  trade,  or  occu- 
pation is  or  may  be  restricted  or  prevented, 
is  hereby  declared  to  be  against  public  pol- 
icy, illegal,  and  void."  Laws  1899,  chap. 
690,  p.  1514. 

The  complainant  says  that  the  agreement 
in  question  violates  this  statute,  because 
it  tends  to  create  a  monopoly  in  the  hands 


strain  such  purchase.  The  action  must  be 
by  the  corporation.  Ames  v.  American 
'leleph.  &  Teleg.  Co.  166  Fed.  820. 

But  a  stockholder  is  entitled  to  an  in- 
junction to  restrain  a  rival  corporation 
from  voting  stock  in  his  corporation,  which 
it  acquired  for  the  purpose  of  obtaining 
control  thereof,  in  order  to  change  the  man- 
agement in  its  own  interests  and  to  create 
a  monopoly.  Bigelow  v.  Calumet  &  H.  Min. 
Co.  155  Fed.  809.  See  also  case  on  subse- 
quent hearing,  in  04  C.  C.  A.  13,  167  Fed. 
721. 

A  stockholder  in  a  corporation  may,  un- 
der the  New  York  anti-trust  law,  maintain 
a  bill  in  equity  to  avoid  an  illefjal  consolida- 
tion of  his  corporation  with  rival  corpora- 
tions, and  to  restrain  the  enforcement  or 
carrying  out  of  an  agreement  between  such 
corporations  to  that  end.  Continental  Se- 
curities Co.  V.  Interborough  Rapid  Transit 
Co.  165  Fed.  945. 

Where  the  officers  of  a  corporation  enter 
into  an  unlawful  combination  with  another 
corporation  to  create  a  monopoly,  a  stock- 
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holder  thereof  is  entitled  to  the  aid  of 
equity  to  compel  them  to  abandon  such 
unlawful  connection,  and  to  return  to  their 
duties  under  the  charter  contract  of  the 
company.  MacGinniss  y.  Boston  &  M. 
Consol.  Copper  &  S.  Min.  Co.  29  Mont.  428, 
75  Pac.  89. 

A  stockholder  of  a  public  service  corpora- 
tion may  attack  the  validity  of  a  contract 
by  which  a  rival  corporation  obtains  control 
of  his  corporation,  the  purposo  thereof  be- 
ing to  create  a  monopoly.  Dunbar  v.  Ameri- 
can Teleph.  &  Teleg.  Co.  224  111.  30,  115 
Am.  St.  Rep.  132,  79  N.  E.  423,  8  A.  &  K. 
Ann.  Cas.  57,  reaffirmed  in  same  case  in 
238   111.  456,   87   N.   E.   521. 

And  a  stockliolder  of  a  corporation  may 
maintain  a  bill  in  equity  to  restrain  the 
disposal  of  property  of  the  corporation  to 
a  competing  corporation,  under  an  agree- 
ment tending,  to  promote  a  monopoly. 
ffardin<T  v.  American  Glucose  Co.  182  111. 
551,  04  L.R.A.  738,  74  Am.  St.  Rep.  189, 
55  N.  E.  577. 


I 


1909. 


NATIONAL  FIREPROOFING  CO.  ▼.  MASON  BUILDERS'  ASSO. 


155 


of  members  of  the  association  and  other 
general  contractors  who  comply  with  its 
proyisions.  It  may  well  be  doubted,  how- 
ever, whether  a  combination  of  employers 
and  employees  in  the  building  trade  could 
ever  be  for  the  purpose  of  creating  a  mo- 
nopoly "in  the  manufacture,  production,  or 
sale  in  this  state  of  any  article  or  commod- 
ity of  common  use."  Be  that  as  it  may,  the 
thing  which  is  essential  to  the  existence  of 
a  monopoly — the  concentration  of  business 
in  the  hands  of  a  few — is  not  present  here. 
The  business  of  installing  iireproofing  in  the 
city  of  New  York  is  open  to  all  who  choose 
to  engage  in  it  under  existing  economic 
conditions.  General  contractors  cannot  be 
said  to  have  a  monopoly  when  any  person 
can  be  a  general  contractor.  Members  of 
the  unions  cannot  be  said  to  be  monopolists 
when  any  qualified  bricklayer  can  join  a 
union.  Moreover,  while  it  is  probable  un- 
der the  New  York  decisions  (Rourke  v. 
Elk  Drug  Co.  75  App.  Div.  145,  77  N.  Y. 
Supp.  373)  that  a  person  specially  injured 
by  a  violation  of  this  anti-monopoly  statute 
would  have  a  right  of  action  for  damages, 
it  seems,  upon  the  principle  of  the  cases 
cited  with  respect  to  the  Federal  statute, 
that  only  the  attorney  general  can  sue  for 
an  injunction,  such  a  suit  being  authorized 
by  a  section  of  the  statute. 

The  complainant,  thus  failing  to  show 
any  right  to  an  injunction  upon  the  ground 
that  the  agreement  is  contrary  to  public 
policy,  or  in  contravention  of  any  state  or 
national  anti-trust  statute,  can  only  estab- 
lish that  it  is  entitled  to  such  relief  by 
showing  that  the  execution  of  the  agree- 
ment amounted  to  a  conspiracy,  and  that 
its  enforcement  threatens  injury;  and  to 
ascertain  whether  the  complainant  has  es- 
tablished this  requires' the  examination  of 
a  most  important  phase  of  the  law  of  con- 
spiracies as  affecting  combinations  of  labor 
and  combinations  between  labor  and  capi- 
tal 

A  "conspiracy"  may  be  broadly  defined  as 
a  combination  to  efTect  an  illegal  object  as 
an  end  or  means.  And  a  "civil  conspiracy," 
which  we  are  considering,  may  be  defined  as 
a  combination  of  two  or  more  persons  to 
accomplish,  by  concerted  action,  an  unlaw- 
ful or  oppressive  object;  or  a  lawful  object 
hy  unlawful  or  oppressive  means.  To  sus- 
tain an  action,  damage  must  have  resulted 
from  the  combination;  to  warrant  an  in- 
junction, damage  piust  be  threatened. 

And  so  the  inquiry  is:  (1)  Was  the  ob- 
ject of  the  agreement  unlawful  or  oppres- 
sive? (2)  If  the  object  were  lawful  and 
free  from  oppression,  were  the  means  un- 
lawful or  oppressive? 

The  direct  object  or  purpose  of  a  combi- 
nation furnishes  the  primary  test  of  its  le- 
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gality.  It  is  not  every  injury  infiicted  upon 
third  persons  in  its  operation  that  renders 
a  combination  unlawful.  It  is  not  enough 
to  establish  illegality  in  an  agreement  be- 
tween certain  persons,  to  show  that  it  works 
harm  to  others.  An  agreement  entered  into 
for  the  primary  purpose  of  promoting  the 
interests  of  the  parties  is  not  rendered  ille- 
gal by  the  fact  that  it  may  incidentally 
injure  third  persons.  Conversely,  an  agree- 
ment entered  into  for  the  primary  purpose 
of  injuring  another  is  not  rendered  legal 
by  the  fact  that  it  may  incidentally  benefit 
the  parties.  As  a  general  rule  it  may  be 
stated  that,  when  the  chief  object  of  a  com- 
bination is  to  injure  or  oppress  third  per- 
sons, it  is  a  conspiracy;  but  that,  when 
such  injury  or  oppression  is  merely  inci- 
dental to  the  carrying  out  of  a  lawful  pur- 
pose, it  is  not  a  conspiracy.  Stated  in  an- 
other way:  A  combination  entered  into 
for  the  real  malicious  purpose  of  injuring 
a  third  person  in  his  business  or  property 
may  amount  to  a  conspiracy  and  furnish  a 
ground  of  action  for  the  damages  sustained, 
or  call  for  an  injunction,  even  though 
formed  for  the  ostensible  purpose  of  bene- 
fiting its  members  and  actually  operating 
to  some  extent  to  their  advantage;  but  a 
combination  without  such  ulterior  oppres- 
sive object,  entered  into  merely  for  the  pur- 
pose of  promoting  By  lawful  means  the  com- 
mon interests  of  its  members,  is  not  a  con- 
spiracy. A  laborer,  as  well  as  a  builder, 
trader,  or  manufacturer,  has  the  right  to 
conduct  his  aflfairs  in  any  lawful  manner, 
even  though  he  may  thereby  injure  others. 
So,  several  laborers  and  builders  may  com- 
bine for  mutual  advantage,  and,  so  long  as 
the  motive  is  not  malicious,  the  object  not 
unlawful  nor  oppressive,  and  the  means  nei- 
ther deceitful  nor  fraudulent,  the  result  is 
not  a  conspiracy,  although  it  may  necessa- 
rily work  injury  to  other  persons.  The 
damage  to  such  persons  may  be  serious,— 
it  may  even  extend  to  their  ruin, — but,  if 
it  is  inflicted  by  a  combination  in  the  legiti- 
mate pursuit  of  its  own  afl'airs,  it  is  dam- 
num absque  injuria.  The  damage  is  pres- 
ent, but  the  unlawful  object  is  absent.  And 
so  the  essential  question  must  always  be 
whether  the  object  of  a  combination  is  to 
do  harm  to  others,  or  to  exercise  the  rights 
of  the  parties  for  their  own  benefit. 

These  principles  are  well  settled  by  the 
leading  cases  upon  conspiracies.  Thus,  in 
the  celebrated  case  of  Mogul  S.  S.  Co.  v. 
McGregor,  L.  R.  21  Q.  B.  Div.  652,  Tx»rd 
Chief  Justice  Coleridge  said :  "I  do  not 
doubt  the  acts  done  by  the  defendants  here, 
if  done  wronnffullv  and  maliciously,  or  if 
done  in  furtliernnoc  of  a  wrongful  and  ma- 
licious combination,  would  be  ground  for  an 
action  on  the  case  at  the  suit  of  one  who 
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has  Buffered  injury  from  them.  The  ques- 
tion comes  at  last  to  this:  What  was  the 
character  of  tliese  acts,  and  what  was  the 
motive  of  the  defendants  in  doing  them?" 

And  when  the  Mogul  Steamship  Case  came 
to  the  House  of  Lords  {[J892J  A.  C.  25, 
68),  Lord  Hannen  said:  ''The  question, 
however,  raised  for  our  consideration  in 
this  case  is  whether  a  person  who  has  suf- 
fered loss  in  his  business,  by  the  joint  ac- 
tion of  those  who  have  entered  into  such  an 
agreement,  can  recover  damages  from  them 
for  the  injury  so  sustained.  In  considering 
this  question,  it  is  necessary  to  determine 
upon  the  evidence  what  was  the  object  of 
the  agreement  between  the  defendants,  and 
what  were  the  means  by  which  they  sought 
to  attain  that  object.  It  appears  to  mc 
that  their  object  was  to  secure  to  them- 
selves the  benefit  of  the  carrying  trade  from 
certain  points.  ...  I  consider  that  a 
different  case  would  have  arisen  if  the  evi- 
dence had  shown  that  the  object  of  the  de- 
fendants was  a  malicious  one,  namely,  to 
injure  the  plaintiff  whether  they,  the  de- 
fendants, should  be  benefited  or  not." 

The  cases  relating  particularly  to  com- 
binations of  labor  also  state  the  same  doc- 
trine. Thus,  in  National  Protective  Asso. 
V.  Cumming,  170  N.  Y.  316,  328,  58  L.R.A. 
135,  88  Am.  St.  Rep.  648,  03  N.  E.  369,  372, 
Chief  Judge  Parker  said :  "It  is  only  where 
the  sole  purpose  is  to  do  injury  to  another, 
or  the  act  is  prompted  by  malice,  that  it 
is  insisted  that  the  act  becomes  illegal.  No 
such  motive  is  alleged  in  that  finding.  It 
is  not  hinted  at.  On  the  contrary,  the  mo- 
tive which  always  underlies  competition  is 
asserted  to  have  been  the  animating  one." 

And  in  the  concurring  opinion  in  the  same 
case.  Judge  Gray  said:  ''The  struggle  on 
the  part  of  individuals  to  prefer  themselves, 
and  to  prevent  the  work  which  they  are 
fitted  to  do  from  being  given  to  others,  may 
be  keen,  and  may  have  unhappy  results  in 
individual  cases;  but  the  law  is  not  con- 
cerned with  such  results,  when  not  caused 
by  illegal  means  or  acts." 

In  Jacobs  v.  Cohen,  183  N.  Y.  207,  211, 
2  L.R.A.(N.S.)  292,  111  Am.  St.  Rep.  730, 
76  N.  E.  5,  7,  5  A.  &  E.  Ann.  Cas.  280,  Judge 
Gray  also  said:  "Nor  does  the  answer  aver 
that  it  was  intended  thereby  to  injure  otiier 
workmen ;  or  that  it  was  made  with  a  ma- 
licious motive  to  coerce  any  to  their  injury, 
through  their  threatened  deprivation  of  all 
opportunity  of  pursuing  their  lawful  avoca- 
tion." 

In  the  same  case  the  judge  further  said, 
regarding  the  agreement  there  in  question : 
"That,  incidentally,  it  might  result  in  the 
discharge  of  some  of  those  employed,,  for 
failure  to  come  into  aflilintion  with  their 
fellow  workn^en's  organization,  or  tiiat  it 
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might  prevent  others  from  being  engaged 
upon  the  work,  is  neither  something  of 
whKh  the  employers  may  complain,  nor 
something  with  which  public  policy  is  con- 
cerned." 

In  Mills  V.  United  States  Printing  Co.  99 
App.  Div.  606,  G12,  91  N.  Y.  Supp.  185,  190, 
another  New  York  case,  the  court  said: 
"There  is  a  manifest  discrimination,  well 
recognized,  between  a  combination  of  work- 
men to  secure  the  exclusive  employment  of 
its  members  by  a  refusal  to  work  with  none 
other,  and  a  combination  whose  primary  ob- 
ject i^  to  procure  the  discharge  of  an  out- 
sider, and  his  deprivation  of  all  employ- 
ment. In  the  first  case,  the  action  of  the 
combination  is  primarily  for  the  betterment 
of  its  fellow  members.  In  the  second  case, 
such  action  is  primarily  *to  impoverish  and 
to  crush  another'  by  making  it  impossible 
for  him  to  work  there,  or,  so  far  as  may  be 
possible,  anywhere.  The  difference  is  be- 
tween combination  for  welfare  of  self  and 
that  for  the  persecution  of  another.  The 
primary  purpose  of  one  may  necessarily, 
but  incidentally,  require  the  discharge  of  an 
outsider;  the  primary  purpose  of  the  other 
is  such  discharge,  and,  so  far  as  possible, 
an  exclusion  from  all  labor  in  his  calling. 
Self-protection  may  cause  incidental  injury 
to  another.  Self-protection  does  not  aim  at 
malevolent  injury  to  another." 

In  .Vegelahn  v,  Guntner,  167  Mass.  92, 
98,  35  L.R.A.  722,  67  Am.  St.  Rep.  443,  44 
N.  E.  1077,  Justice  Allen  said:  "A  com- 
bination among  persons  merely  to  regulate 
their  own  conduct  is  within  allowable  com- 
petition, and  is  lawful,  although  others  may 
be  indirectly  affected  thereby;  but  a  com- 
bination to  do  injurious  acts  expressly  di- 
rected to  another,  by  way  of  intimidation 
or  constraint  either  of  himself  or  of  other 
persons  employed,  or  seeking  to  be  employed, 
by  him,  is  outside  of  allowable  competition, 
and  is  unlawful." 

In  Allis- Chalmers  Co.  v.  Iron  Molders' 
Union  No.  125  (C.  C.)  150  Fed.  155,  Judge 
Sanborn  said :  "The  conclusion  to  be  drawn 
from  the  cases,  as  applicable  to  this  con- 
troversy, is,  I  think,  that  the  combination 
of  the  defendant  unions,  their  members,  and 
the  defendant  O'Leary,  to  strike,  and  fur- 
ther to  enforce  the  strike,  and  if  possible  to 
bring  the  employers  to  terms  by  preventing 
them  from  obtaining  other  workmen  to  re- 
place the  strikers,  was  not  unlawful,  be- 
cause grounded  on  just  cause  or  excuse,  be- 
ing the  economic  advancement  of  the  union 
molders,  and  the  competition  of  labor 
against  capital." 

In  Allen  v.  Flood  [1898]  A.  C.  1,  164,  17 
Eng.  Rul.  Cas.  285,  Lord  Shand  said: 
"Their  object  was  to  benefit  themselves  in 
their  own  business  as  working  boiler  mak- 
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era,  and  to  prevent  a  recurrence  in  the  fu- 
ture of  what  they  considered  an  imp^-oper  in- 
vasion on  their  special  department  of  work. 
How  this  could  possibly  be  regarded  as 
'malicious/  even  in  any  secondary  sense 
that  can  reasonably  be  attributed  to  that 
term,  I  cannot  see." 

In  Quinn  y.  Leathem  [1901]  A.  C.  495, 
Lord  Shand,  in  speaking  of  Allen  v.  Flood, 
supra,  said:  *^In  that  case  I  expressed  my 
opinion  that,  while  combination  of  differ- 
ent persons  in  pursuit  of  a  trade  object 
was  lawful,  although  resulting  in  such  in- 
jury to  others  as  may  be  caused  by  legiti- 
mate cora])etition  in  labor,  yet  that  combi- 
nation for  no  such  object,  but  in  pursuit 
merely  of  a  malicious  purpose  to  injure  an- 
other, would  be  clearly  unlawful;  and  hav- 
ing considered  the  arguments  in  this  case, 
my  opinion  has  only  been  confirmed." 

The  principal  case  relied  upon  by  the 
complainant  (Curran  v.  Galen,  152  N.  Y. 
33,  37  L.R.A.  802^  57  Am.  St.  Rep.  496,  46 
N.  E.  297 ) ,  when  analyzed  will  not  be  found 
to  conflict  with  the  principles  just  stated. 
It  was  held  in  that  case,  in  substance,  that, 
if  the  prime  purpose  of  a  combination  of 
workingmen  is  to  restrict  the  citizen  in  pur- 
suing his  lawful  calling,  and,  through  con- 
tracts with  employers,  to  coerce  other  work- 
ingmen to  become  members  of  the  combina- 
tion, such  purpose  is  against  public  policy, 
and  renders  the  combination  unlawful,  not- 
withstanding it  may  possess  other  features 
of  advantage  to  its  members.  As  said  by 
the  court  in  its  opinion:  "Public  policy 
and  the  interests  of  society  favor  the  utmost 
freedom  in  the  citizen  to  pursue  his  lawful 
trade  or  calling,  and  if  the  purpose  of  an 
organization  or  combination  of  workingmen 
be  to  hamper  or  to  restrict  that  freedom, 
and,  through  contracts  or  arrangements  with 
employers,  to  coerce  other  workingmen  to 
be(X>me  members  of  the  organization,  and 
to  corae  under  its  rules  and  conditions,  un- 
der the  penalty  of  the  loss  of  their  position 
and  of  deprivation  of  employment,  then  that 
purpose  seems  clearly  unlawful,  and  mili- 
tates against  the  spirit  of  our  government 
and  the  nature  of  our  institutions." 

But  the  court  went  on  to  say  that,  if  the 
organization  were  for  the  purpose  of  pro- 
moting the  general  good  of  its  members,  it 
would  not  be  invalid,  and  quoted  with  ap- 
proval the  instructions  given  to  a  jury  in 
an  English  case  (R,  v.  Rowlands,  17  Q.  B. 
671 ) :  "A  combination  for  the  purpose  of 
injuring  another  is  a  combination  of  a  dif- 
ferent nature,  directed  personally  against 
the  party  to  be  injured,  and  the  law  allow- 
ing them  to  combine  for  the  purpose  of  ob- 
taining a  lawful  benefit  to  themselves  gives 
no  sanction  to  combinations  which  have  for 
their  immediate  purpose  the  hurt  of  anoth- 
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er.  The  rights  of  workmen  are  conceded ; 
but  the  exercise  of  free  will  and  freedom  of 
action,  within  the  limits  of  the  law,  is  also 
secured  equally  to  the  masters.  The  inten- 
tion of  the  law  is,  at  present,  to  allow  either 
of  them  to  follow  the  dictates  of  their  own 
will  with  respect  to  their  own  actions  and 
their  own  property,  and  either,  I  believe, 
has  a  right  to  study  to  promote  his  own 
advantage  or  to  combine  with  others  to 
promote  their  mutual  advantage." 

It  is  evident,  therefore,  that  the  combina- 
tion in  Curran  v.  Galen  was  condemned  be- 
cause its  primary  purpose  was  to  coeree 
workingmen  to  join  it,  any  other  objects  be- 
ing merely  incidental.  As  said  by  Judge 
Martin  in  his  dissenting  opinion  in  the 
later  case  of  John  D.  Park  &  Sons  CJo.  v. 
National  Wholesale  Druggists'  Asso.  175  N. 
Y.  40,  62  L.R.A.  632,  96  Am.  St.  Rep.  578, 
67  N.  E.  150:  "As  we  have  already  seen, 
this  court,  in  Curran  v.  Galen,  unanimously 
held  that  a  combination  or  association  of 
workingmen  whose  purpose  vxis  to  hamper 
or  restrict  the  freedom  of  the  citizen  in  pur- 
suing his  lawful  trade  or  calling,  through 
contracts  or  arrangements  with  employers 
to  coerce  workingmen  to  become  members  of 
the  organization  and  to  come  under  its  rules 
and  conditions,  under  penalty  of  loss  of 
their  positions  and  of  deprivation  of  em- 
ployment, was  against  public  policy  and 
unlawful."     (Italics  ours.) 

And  in  National  Protective  Asso.  v.  Gum- 
ming, 170  N.  Y.  334,  58  L.R.A.  135,  88  Am. 
St.  Rep.  648,  63  N.  E.  374,  already  referred 
to.  Judge  Gray  said:  "The  case  is  not 
within  the  principle  of  Curran  v.  Galen, 
supra.  Upon  the  facts  of  that  case,  as  they 
were  admitted  by  the  demurrer  to  the  com- 
plaint, the.  plaintiff  was  threatened,  if  he 
did  not  join  a  certain  labor  organization, 
and  so  long  as  he  refused  to  do  so,  with 
such  action  as  would  result  in  his  discharge 
from  employment,  and  in  an  impossibility 
for  him  to  obtain  other  employment  any- 
where, and,  in  consequence  of  continuing 
his  refusal  to  join  the  organization,  his  dis- 
charge was  procured  through  false  and  ma- 
licious reports  affecting  his  reputation  with 
members  of  his  trade  and  with  employers. 
There  is  no  such  compulsion  or  motive  mani- 
fest here.  There  is  no  malice  found.  There 
is  no  threat  of  a  resort  to  illegal  methods." 

Applying  the  principles  which  we  have 
thus  far  ascertained  to  the  facts  of  the 
present  case,  do  we  And  that  the  object  of 
the  defendants  in  entering  into  the  agree- 
ment embracing  the  clauses  in  question  was 
to  injure  the  complainant  or  to  benefit 
themselves? 

The  object  of  clause  10  manifestly  was  to 
make  the  stipulations  of  the  agreement  gen- 
erally effective.     The  mason  builders  join- 
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ing  in  the  agreement  being  bound  by  its 
stipulations,  it  was  necessary  for  their  pro- 
tection that  competing  outside  builders 
should  only  employ  bricklayers  upon  the 
same  conditions.  So,  it  was  for  the  ad- 
vantage of  the  bricklayers  themselves  to 
have  means  for  enforcing  uniformity  in 
terms  of  employment. 

It  also  seems  clear  from  the  testimony 
that  the  object  of  clause  5  was  to  benefit 
the  bricklayers.  Certainly  from  their  point 
of  view  substantial  benefits  accrue  from 
preventing  the  installation  of  fireproofing 
by  separate  contractors.  Through  the  oper- 
ation of  this  clause,  the  men  who  do  the 
exposed  work  secure  the  easier  and  safer 
inside  work  and  more  continuous  employ- 
ment than  would  otherwise  be  the  case. 
The  specialization  of  the  bricklayers'  trade 
through  the  growth  of  a  class  of  workmen 
who  would  devote  themselves  to  sotting  fire 
brick,  and  would,  in  the  end,  take  all  that 
work  from  the  ordinary  bricklayer,  is  pre- 
vented. 

It  is  true  that  the  complainant  contends 
that  these  advantages  are  fanciful  rather 
than  real,  and  points  out  that  much  of  the 
fireproofing  is  laid  before  the  walls.  Still 
it  appears  that  a  very  large  amount  of  fire- 
proofing  is  done  after  the  walls  are  com- 
pleted, and  the  contention  of  the  bricklay- 
ers that  they  obtain  advantages  through 
the  operation  of  clause  6  in  securing  dif- 
ferent kinds  of  work  and  steady  employ- 
ment seems  well  founded.  The  complain- 
ant also  contends  that  there  would  be  no 
danger  of  specialization  in  the  bricklayers' 
trade  should  it  take  separate  contracts  for 
installing  fireproofing,  but  the  evidence  does 
not  support  this  contention.  On  the  con- 
trary, it  indicates  that  the  apprehensions 
of  the  bricklayers,  as  shown  upon  the  rec- 
ord, are  not  without  foundation. 

Considering  all  the  testimony,  we  are  sat- 
isfied that  the  direct  object  of  the  adoption 
of  the  clauses  in  question  was  to  benefit  the 
parties,  and  not  to  injure  the  complainant, 
or  other  ]>ersons  in  a  similar  situation.  Any 
particular  or  special  intention  to  injure  the 
complainant  is,  of  course,  negatived  by  the 
fact  that  the  clauses  in  question  were  in- 
serted in  the  trade  agreement  between  the 
parties  long  before  the  complainant  under- 
took to  do  any  business  in  the  city  of  New 
York. 

The  object  of  the  agreement  being  neither 
unlawful  nor  oppressive,  the  next  inquiry 
is  whether  the  means  adopted  to  make  it 
effective  were  unlawful  or  oppressive. 

As  indicated  in  the  statement  of  facts,  no 
threats  or  acts  of  intimidation,  except  in 
connection  with  the  enforcement  of  clause 
6,  are  shown.  Instances  do  appear,  how- 
ever, in  which  bricklayers  struck  and  ceased 
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to  work  because  they  claimed  that  work 
was  beipg  done  in  violation  of  this  clause. 
So,  statements  were  made  by  members  of 
the  Builders'  Association  and  of  the  unions 
that  the  complainant  would  not  be  permit- 
ted to  take  separate  contracts  for  the  in- 
stallation of  fireproofing.  It  is  unnecessary 
to  review  the  acts  of  the  defendants  in  de- 
tail. We  are  not  satisfied  that,  if  the  de- 
fendants or  their  representatives  made 
threats,  they  threatened  to  do  anything 
which  they  had  no  right  to  do.  The  object 
of  the  agreement  was  not  unlawful.  The 
defendants  had  the  right  to  strike  to  secure 
its  enforcement.  They  also  had  the  right 
to  notify  the  complainant  and  persons  with 
whom  it  had  dealings  that  it  could  not  take 
contracts  for  the  installation  of  fireproofing 
contrary  to  the  terms  of  the  agreement, 
without  incurring  its  penalties.  But  a 
threat  to  do  that  which  a  person  has  the 
right  to  do  is  not  unlawful.  In  National 
Protective  Asso.  v.  Cuniming,  170  N.  Y. 
315,  330,  68  L.R.A.  135,  88  Am.  St.  Rep. 
648,  63  N.  E.  369,  373,  already  referred  to, 
the  court  said:  "They  did  not  threaten  to 
employ  any  illegal  method  to  accomplish 
that  result.  They  notified  them  of  the  pur- 
pose of  the  defendants  to  secure  this  work 
for  themselves,  and  to  prevent  McQueed 
and  his  associates  from  getting  it,  and  in 
doing  that  they  but  informed  them  of  their 
intention  to  do  what  they  had  a  right  to 
do,  and  when  a  man  purposes  to  do  some- 
thing which  he  has  a  legal  right  to  do, 
there  is  no  law  which  prevents  him  from 
telling  another  who  will  be  affected  by  his 
act,  of  his  intention." 

And  in  John  D.  Park  &  Sons  Ck>.  v.  Na- 
tional Wholesale  Druggists'  Asso.  175  N.  Y. 
1,  20,  62  L.R.A.  632,  96  Am.  St.  Rep.  578, 
67  N.  E.  130,  143,  it  was  also  said:  "There 
are  no  threats  alleged  in  this  complaint, 
on  the  part  of  defendants  to  do  anything  ex- 
cept that  which  they  have  a  right  to  do, 
if  the  views  so  far  expressed  be  sound,  and 
as  we  said  in  that  case,  and  it  is  proper  to 
repeat  here,  that  a  man  may  threaten  to 
do  that  which  the  law  says  he  may  do,  pro- 
vided that,  within  the  rules  laid  down  in 
certain  cases  therein  cited,  his  motive  is  to 
help  himself." 

It  therefore  follows  that  the  defendants 
have  not  entered  into  a  combination  to  ac- 
complish an  unlawful  or  oppressive  object, 
or  a  lawful  object  by  unlawful  or  oppres- 
sive means,  and  are  not  guilty  of  a  com- 
mon-law conspiracy. 

Finally,  the  complainant  contends  that 
the  agreement  amounts  to  a  conspiracy  un- 
der the  Penal  Code  of  the  state  of  New 
York  (§  168,  subds.  5  and  6).  But  the  prin- 
ciples applicable  to  conspiracies  at  common 
law,   which   we   have  considered,   apply   to 
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conspiracies  under  the  statute.  The  test  of 
the  application  of  the  statute  is  the  purpose 
of  the  combination,  and  if  the  object  and 
means  be  lawful,  there  is  no  conspiracy, 
even  though  a  third  person  may  be  inciden- 
tally injured. 

And  so  the  conclusion  must  be  that  the 
Circuit  Court  was  right  in  dismissing  the 
complaint.  Nevertheless  it  cannot  be  de- 
nied that  the  complainant  has  ground  for 
complaining.  It  desires  to  engage  in  a  law- 
ful and  l^itimate  business  in  a  lawful  and 
legitimate  way,  and  is  practically  prevented 
from  so  doing  by  the  acts  of  the  defendants. 
Its  right  to  do  business  in  the  manner  it 
desires  is  interfered  with,  and  the  law  af- 
fords it  no  remedy,  because  such  interfer- 
ence is  only  incidental  to  the  exercise  by 
the  defendants  of  their  own  right  to  con- 
tract for  their  own  benefit.  The  complain- 
ant is  injured,  but  has  no  remedy.  The  law 
could  only  make  it  possible  for  the  com- 
plainant to  do  business  in  the  way  it 
chooses  by  compelling  the  defendants  to  do 
business  in  the  way  they  do  not  choose. 
But,  when  equal  rights  clash,  the  law  can- 
not interfere. 

Decree  affirmed,  with  costs. 


WASHINGTON    SUPREMS    COURT. 

JL^RGARET    McDOUGALL,    Appt., 

V. 

CHARLES  A.  MURRAY  et  al.,  Respts. 

(—  Wash.  — ,  106  Pac.  490.) 

Record  —  notice  —  unrecorded    deed  — 
quitclaim. 

A  grantee  in  a  quitclaim  deed,  without 
actual  notice,  is  'entitled  to  protection 
against  a  prior  unrecorded  deed  from  the 
same  grantor,  under  a  statute  making  re- 
corded deeds  valid  a^irainst  bona  fide  pur- 
chai<ers  from  the  date  of  their  filing  for 
record. 

(January  22,  1010.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Pierce  County 
dismissing  an  action  brought  to  establisli 
and  quiet  title  to  certain  real  estate.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  W.  A.  Nichols,  for  appellant: 

The  grantee  in  a  quitclaim  deed  is  not  an 
innocent  purchaser,  and  hence  cannot  plead 
tn  estoppel  against  a  prior  grantee. 

Oliver  v.  Piatt,  3  How.  333,  11  L.  ed. 
•22;  Runyon  v.  Smith,  18  Fed.  679;  Dod;re 
▼.  Briggs,  27  Fed.  160;  Goddard  v.  Donalia, 
42  Kan.  754,  22  Pac.  708 ;  Ferguson  v.  Tar- 
box,  3  Kan.  App.  650,  44  Pac.  905;  Pleas- 
2e  L.R.A.(N.S.) 


ants  V.  Blodgett,  39  Neb.  741,  42  Am.  St. 
Rep.  624,  58  N.  \V.  423;  Virginia  &  T.  Coal 
&  I.  Co.  V.  Fields,  94  Va.  102,  26  S.  E.  426; 
13  Cyc.  Law  &  Proc.  p.  595;  Hacker  v. 
White,  22  Wash.  415,  79  Am.  St.  Rep.  945, 
60  Pac.  1114;  Rohrer  v.  Snyder,  29  Wash. 
200,  69  Pac.  748. 

Morris,  J.,  delivered  the  opinion  of  the 
court : 

The  only  question  involved  in  this  appeal 
is.  Is  the  grantee  in  a  quitclaim  deed  an 
innocent  purchaser  within  the  meaning  of 
the  recording  acts? 

Both  appellant  and  respondents  derive 
title  to  the  lands  in  controversy  through 
John  McC ready,  who  on  November  29,  1892, 
by  quitclaim  deed  conveyed  the  lands  to 
Alexander  McCready,  which  deed  was  re- 
corded July  8,  1902.  On  July  19,  1902, 
Alexander  McCready  joined  with  Benjamin 
McCready  in  a  conveyance  by  quitclaim  deed 
of  various  lands,  including  the  land  in  con- 
troversy, to  their  sister,  the  appellant,  which 
dee4  is  the  foundation  of  her  present  claim 
of  title.  On  August  9,  1894,  John  McCready 
conveyed  these  lands  by  quitclaim  deed  to 
Angus  Mcintosh,  the  deed  being  recorded 
August  22,  1894.  On  June  20,  1896,  Mc- 
intosh conveyed  by  quitclaim  to  Charles  A. 
- 

Note,  —  Precedence  as  "between  quit- 
claim deed  and  senior  unrecorded 
deed. 

The  question  whether  the  grantee  under 
a  quitclaim  deed  may  be  considered  a  bona 
fide  purchaser  within  the  meaning  of  the 
recording  acts,  and  as  such  to  be  entitled  to 
protection  as  against  a  senior  unrecorded 
deed,  has  heretofore  been  the  subject  of  an- 
notation in  12  L.R.A.(N.S.)  240,  to  which 
the   following  cases   are   supplementary: 

A  purchaser  holding  by  quitclaim  deed 
only  may  be  a  purchaser  in  good  faith  as 
against  latent,  hidden,  or  secret  equities 
undiscoverable  by  the  exercise  of  ordinary 
and  reasonable  diligence,  and,  under  the 
r^istry  law;^  such  a  purchaser  may  hold 
title  in  good  faith  as  against  prior  unre- 
corded deeds  concerning  which  he  had  no 
notice  and  no  reasonable  means  of  obtain- 
ing notice.  Eger  v.  Brown,  77  Kan.  510, 
15  L.R.A.(N.S.)   459,  94  Pac.  803. 

An  unrecorded  quitclaim  deed  will  be  held 
to  be  inferior  and  subordinate  to  a  subse- 
quent quitclaim  deed  from  the  same  grant- 
or, where  the  holder  of  the  latter  deed  is 
a  purchaser  in  good  faith,  for  value,  is  ig- 
norant of  the  former  conveyance,  and  when 
the  existence  of  the  prior  deed  was  so  con- 
cealed that  it  could  not  be  discovered  by  the 
exercise  of  reasonable  diligence  on  the  part 
of  the  subsequent  grantee.  Ennis  v.  Tucker, 
78  Kan.  65,  130  Am.  St.  Rep.  352,  96  Pac. 
140. 

A  quitclaim  grantee  purchasing  in  good 
faith,  after   exercising  all  reasonable   dili- 
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Murray,  which  deed  was  recorded  June  21, 
1895,  and  on  December  24,  1895,  Murray,  by 
warranty  deed,  conveyed  to  his  wife  Jennie 
R.  Murray,  which  deed  was  recordeil  April  4, 
1901.  On  April  2/,  1908,  Jennie  R.  Murray, 
joining  with  her  husband,  conveyed  to  A.  J. 
Weisbach  by  warranty  deed  recorded  Jan- 
uary 7,  1909.  Appellant  brought  the  ac- 
tion to  establish  and  quiet  lier  title  to  the 
land,  and  from  an  adverse  judgment  she  ap- 
peals. Respondents  do  not  appear  here,  and 
we  have  no  brief  in  their  behalf. 

There  was  formerly  much  controversy 
over  the  question  suggested  by  the  appeal; 
many  cases  holding  that,  inasmuch  as  a 
quitclaim  deed  purports  to  convey  only  the 
interest  of  the  grantor,  it  cannot  have  any 
operation  when  he  has  already  parted  with 
his  interest,  and  that  it  is  not  material  tliat 
his  grantee  had  no  actual  notice  of  that 
fact,  that  the  restricted  language  of  the  con- 
veyance is  equivalent  to  notice,  and,  as  a 
final  result,  that  he  who  accepts  such  a  con- 
veyance cannot,  within  the  meaning  of  the 
recording  acts,  be  a  bona  fide  purchaser,  and 
as  such  entitled  to  protection  against  prior 
conveyances  made  by  his  grantor.  Such,  we 
think,  is  no  longer  the  rule.  The  undoubted 
weight  of  authority  in  the  more  recent 
cases,  following  and  enforced  by  the  Su- 
preme Court  of  the  United  States  in  Moelle 
V.  Sherwood,  148  U.  S.  21,  37  L.  ed.  350,  13 
Sup.  Ct.  Rep.  426,  and  United  States  v. 
California  &  O.  Land  Co.  148  U.  S.  31,  37 
L.  ed.  354,  13  Sup.  Ct.  Rep.  458,  has  estab- 
lished the  rule  that  the  grantee  in  a  quit- 
claim deed  occupies  the  same  position  under 
the   recording  acts  as   the  grantee  in   any 


other  form  of  conveyance.     In  the  Moelle 
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Case,  Mr.  Justice  Field  savs:  "The  doc- 
trine,  expressed  in  many  cases,  that  the 
grantee  in  a  quitclaim  deed  cannot  be  treat- 
ed as  a  bona  fide  purchaser,  does  not  seem 
to  rest  upon  any  sound  principle.  It  is  as- 
serted upon  the  assumption  tliat  the  form 
of  the  instrument,  that  the  grantor  merely 
releases  to  the  grantee  his  claim,  whatever 
it  may  be,  without  any  warranty  of  its 
value,  or  only  passes  whatever  interest  he 
may  have  at  the  time,  indicates  that  tiiere 
may  be  other  and  outstanding  claims  or  in- 
terests which  may  possibly  affect  the  title 
of  the  property,  and  therefore  it  is  said 
that  the  grantee  in  accepting  a  conveyance 
of  that  kind  cannot  be  a  bona  fide  purchaser 
and  entitled  to  protection  as  such,  and  that 
he  is  in  fact  thus  notified  by  his  grantor 
that  there  may  be  some  defect  in  his  title, 
and  he  must  take  it  at  his  risk.  This  as- 
sumption we  do  not  think  justified  by  the 
language  of  such  deeds  or  the  general  opin- 
ion of  conveyancers.  There  may  be  many 
reasons  why  the  holder  of  property  may  re- 
fuse to  accompany  his  conveyance  of  it 
with  an  express  warranty  of  the  soundness 
of  its  title,  or  its  freedom  from  the  claims 
of  others,  or  to  execute  a  conveyance  in 
such  form  as  to  imply  a  warranty  of  any 
kind,  even  when  the  title  is  known  to  be 
perfect.  He  may  hold  the  property  only  as 
a  trustee,  or  in  a  corporate  or  ofiicial  char- 
acter,  and  be  unwilling,  for  that  reason, 
to  assume  any  personal  responsibility  as  to 
its  title  or  freedom  from  liens,  or  he  may 
be  unwilling  to  do  so  from  notions  peculiar 
to  himself,  and  the  purchaser  may  be  un- 


gence  in  making  inquiries  and  in  the  exam- 
ination of  the  records,  has  a  right  superior 
to  that  of  another  who  has  failed  to  have 
his  warranty  deed  recorded,  or  otherwise  to 
give  notice  of  his  interest.  Tucker  v.  Gib- 
son, 80  Kan.  90,  101  Pac.  633. 

A  grantee  in  a  recorded  quitclaim  deed, 
for  value,  who  has  no  actual  notice,  holds 
a  good  title  against  a  superior  unrecorded 
deed  subject  to  record,  and  *holds  a  good 
title  against  any  equity  to  which  the  record- 
ing act  applies.  Hendricks  v.  Calloway,  211 
Mo.  536,  111  S.  W.  60;  Starr  v.  Bartz,  219 
Mo.  47,  117  S.  W.  1125. 

A  bona  fide  purchaser  of  real  estate  who 
takes  title  by  quitclaim  should  be  protect- 
ed as  against  the  holder  of  an  unrecorded 
deed,  of  which  the  purchaser  had  no  notice. 
Bannard  v.  Duncan,  79  Neb.  189,  126  Am. 
St.  Rep.  661,  112  N.  W.  353. 

The  rule  that  a  purchaser  for  valuable 
consideration,  without  notice  of  a  prior  un- 
recorded conveyance,  is  within  the  protec- 
tion of  the  recording  acts,  although  he  takes 
bv  quitclaim  deed,  is  recognized  in  Rilev  v. 
Robinson,  128  App.  Div.  178,  112  N."  Y. 
Supp.  753. 

The  doctrine  of  tlie  case  reported  is  re- 
26  L.R.A.(N.S.) 


iterated   in   Eyanson  v.   Waidlich    (Wash.) 
106  Pac.  746. 

As  demonstrated  by  previous  annotation, 
the  Texas  courts  make  a  distinction  between 
cases  where  the  deed  in  question,  although 
nominally  a  quitclaim,  discloses  an  inten- 
tion to  sell  and  purchase  the  land,  and 
those  in  which  the  subject  of  the  transac- 
tion is  a  mere  claim  of  title,  holding  that 
in  the  former  case  the  purcliaser  is  entitled 
to  the  protection  of  the  recording  acts,  while 
in  the  latter  case  he  is  not.  This  doctrine  is 
applied  in  McMurrey  v.  Columbia  Lumber 
Co.  (Tex.  Civ.  App.)  120  S.  W.  246,  in 
which  it  was  held  that  a  deed  executed  by 
grantors  described  as  the  "heirs  of"  a  cer- 
tain person,  and  conveying  all  their  right, 
title,  and  interest  in  and  to  all  their  lands 
in  a  certain  county,  and  a  similar  deed 
transferring  all  the  grantors'  right,  title, 
and  interest  in  and  to  all  land  they  may 
have  an  interest  in  in  a  certain  county  by 
being  heirs  at  law  of  their  grandfather, 
were  not  such  deeds  as  will  support  a  plea 
of  an  innocent  purchaser,  and  did  not  en- 
title the  grantee  to  protection  as  against  a 
prior  grantee  in  an  unrecorded  deed. 
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ftbk  to  secure  a  conveyance  of  the  prop- 
erty desired  in  any  other  form  than  one 
of  quitclaim,  or  of  a  simple  transfer  of  the 
grantor's  interest.  It  would  be  unreason- 
able to  hold  that,  for  his  inability  to  secure 
any  other  form  of  conveyance,  he  should 
be  denied  the  position  and  character  of  a 
bona  fide  purchaser,  however  free  in  fact 
his  conduct  in  the  purchase  may  have  been 
from  any  imputation  of  the  want  of  good 
faith."  Brevity  forbids  a  more  extended 
quotation.  The  entire  case  is  highly  in- 
structive and  interesting  to  one  seeking  aid 
on  the  question  before  us.  Mr.  Justice 
Brewer  announces  the  same  rule  in  the  two 
following  cases,  and  it  is  again  announced 
by  Mr.  Justice  Gray  in  Stanley  v.  Schwalby, 
162  U.  S.  255,  40  L.  ed.  960,  16  Sup.  Ct. 
Rep.  754. 

The  deed  from  John  McCready  to  Mcin- 
tosh, who  paid  a  valuable  consideration,  was 
recorded  August  22,   1894;   while  the  dee<l 
from    John    McCready    to    Alexander    Mc- 
Cready, under  which  appellant  claims,  was 
not  recorded  until  July  8,  1902.     The  stat- 
ute  Bal linger 's    Anno.    Codes    &    Statutes, 
§  4535,  [Pierce's  Code,  §  4441]  requires  that 
all  deeds  shall  be  recorded  in  the  office  of 
the  county  auditor  of  the  county  in  which 
the   land    is    situate,    and    shall    be    valid 
against  bona  fide  purchasers  from  the  date 
of  their  filing  in  said  office  for  record,  and 
when  so  filed  shall  be  notice  to  all  the  world. 
It  appears  from  the  record  that  neither  the 
respondents    nor   Mcintosh    had    knowledge 
that  John  McCready  had  executed  the  deed 
to  Alexander   McCready   on   November   29, 
1892,  until  such  knowledge -came  from  its 
filing  for  record  July  8,  1902,  although  they 
made  inquiries  as  to  the  ownership  of  the 
property  and  a  search  of  the  records  prior 
to  the  purchase  by  Mcintosh.     Under  such 
circumstances    Mcintosh    was    an    innocent 
purchaser   in   good  faith,   and   he  and  his 
grantees  are  entitled  to  all  the  protection 
awarded  by  the  recording  act  to  such  pur- 
chasers.   The  territorial  court,  in  Ankeny  v. 
Clark,  1  Wash.  549,  20  Pac.  583,  laid  down 
the  rule  that  "under  the  statutes  of  our  ter- 
ritory a  quitclaim  deed  is  just  as  effectual 
to  convey   the  title  to  real  estate  as  any 
other  form  of  deed,  and  a  grantee  in  a  quit- 
claim deed  is  entitled  to  the  same  presump- 
tions as  to  bona  fides,  and  has  the  same 
rights  as  a  grantee  in  a  deed  of  general  war- 
ranty."    This    case    was    followed    by   this 
court  in  West  Seattle  Land  &  Improv.  Co.  v. 
Noveltv  Mill  Co.  31  Wash.  435,  72  Pac;  69. 
We  are  therefore  of  the  opinion   that  the 
court  below  followed  the  better  and  greater 
weight  of  authority  in  announcing  its  rul- 
ing, a  ruling   not   only    supported   by   the 
weight  of   authority,    but   based    upon    the 
Roundest  reasoia.ng.     Reference  may  be  had 
26  LRJL.(N.S.) 


to  the  case  of  Babcock  v.  Wells,  105  Am.  St. 
Rep.  848,  where  in  a  monographic  note  many 
cases  upon  the  point  before  us  are  collated 
and  discussed;  also  to  the  Central  Law  Jour- 
nal (vol.  70,  p.  10)  under  date  of  January  7, 
1910,  'where  the  same  subject  is  treated  in 
a  note  following  the  case  of  Downs  v.  Rich. 
The  judgment  is  affirmed. 

Rudkin,   Ch.   J.,   and   Chadwiek,   Ful- 
lerton,  and  Gosc,  JJ.,  concur. 


IlililNOIS  SUPREME  COURT. 

RICHFORD  WRIGHT,  Appt., 

v. 

ELIZABETH   WRIGHT. 
(242   111.   71,  89  N.  E.  789.) 

Husband  and   wife  —  purchase  of   real 

estate  —  resulting  trust. 

1.  No  presumption  of  a  gift  or  advance- 
ment arises  where  a  wife  furnishes  the  pur- 
chase money  for  real  estate  and  the  title  is 
taken  in  the  name  of  the  husband,  but  in 
such  case  a  resulting  trust  arises  in  her 
favor,  which  will  be  enforced  in  equity. 

Same  —  conveyance  ^  laches. 

•  2.  The  mere  fact  that  a  wife  who  fur- 
nishes the  money  to  purchase  real  estate, 
the  title  to  which  is  taken  in  the  name  of 
her  husband,  does  not  bring  an  action 
against  him  during  his  lifetime  to  compel  a 
conveyance  to  herself,  is  not  such  laches 
as  will  bar  the  action,  where  they  live  to- 
gether upon  the  property  and  she  is  unable 
to  read  or  write,  while  he  repeatedly  prom- 
ises to  convey  the  title  to  her. 

(October   20,   1909.) 

Note. '^Effect  of  investment  by  hits^ 
hand  in  his  otDn  nanve  of  "wife's 
separate  property  in  real  estate,  to 
create  trust  in  her  favor. 

As  shown  in  the  note  to  Sparks  v.  Taylor, 
6  L.R.A.  (N.S.)  381,  the  proposition  is  gen- 
erally accepted  that  where  a  wife  intrusts 
money  of  her  own  estate  to  her  husband,  to 
be  invested  by  him  for  her  benefit  in  real 
estate,  taking  the  title  *in  her  name,  and 
the  husband  takes  the  title  in  himself,  a 
trust  results  in  favor  of  the  wife. 

The  following  decisions  handed  down 
since  the  note  referred  to  was  written  are 
in  accord  with  the  principle  just  stated: 
Hudson  V.  Wright,  204  Mo.  412,  103  S.  W. 
8;  Reed  v.  Sperry,  193  Mo.  167,  91  S.  W. 
62;  Heintz  v.  Heintz  (Tex.  Civ.  App.)  120 
S.  W.  941 ;  Smith  v.  Smith,  132  Iowa,  700, 
119  Am.  St.  Rep.  581,  109  N.  W.  194; 
Freeland  v.  Williamson,  220  Mo.  217,  119 
S.  W.  560. 

Where  it  is  sought  to  establish  a  trust 
in  a  man's  real  proi^erty  for  the  benefit  of 
his  wife,  it  must  be  shown  by  clear  and 
convincing  testimony,  not  only  that  the 
11 
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APPEAL  by  complainant  from  a  decree 
of  the  Circuit  Court  for  Jackson  County 
in  defendant's  favor  in  a  suit  to  establish 
the  dower  and  homestead  rights  of  defend- 
ant in  certain  lands,  in  which  suit  defend- 
ant by  cross  bill  prayed  that  the  legal  title 
to  certain  of  such  lands  be  quieted  in  her 
alleging  that  a  resulting  trust  existed  there- 
in in  her  favor  which  she  was  entitled  to 
have  executed.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  A.  Schwartz,  W.  F. 
Ellis,  and  James  H.  Martin  for  appellant. 

Messrs.  McElvain  &  Glenu  and  H. 
Clay  Homer,  for  appellee: 

Where  land  is  purchased  with  money  of 
one,  and  title  is  taken  in  the  name  of 
another,  a  trust  at  once  results  in  favor  of 
the  party  who  pays  the  price,  and  the 
holder  of  the  legal  title  becomes  a  trustee 
for  him. 

Pom.  Eq.  Jur.  §§  981,  1037;  Van  Buskirk 
V.  Van  Buskirk,  148  111.  19,  36  N.  E.  383; 
Boyd  V.  M'Lean,  1  Johns.  Ch.  586;  Bruce  v. 
Roney,  18  111.  72;  Nichols  v.  Thornton,  16 
111.  113;  Perry  v.  McHenry,  13  111.  232; 
Donlin  v.  Bradley,  119  111.  419,  10  N.  E. 
11;  Bispham,  Eq.  §  81. 

The  one  exception, — where  the  one  who 
pays  the  money  is  under  a  legal,  or,  even  in 
some  cases,  a  moral  obligation  to  maintain 
the  person  in  whose  name  the  purchase  is 
made,  equity  raises  the  presumption  that 
the  purchase  is  intended  as  an  advancement 
or  gift  to  such  recipient,  and  no  trust  re- 
sults, as  it  cannot  be  claimed  that  wives 


must,  as  a  matter  of  law,  support  their 
husbands. 

Pom.  Eq.  Jur.  §  1039,  and  notes;  Iilc- 
Donald  v.  Carr,  150  111.  207,  37  N.  E.  225; 
Euans  v.  Curtis,  190  III.  199,  60  N.  E.  56; 
Perry,  Tr.  §  143. 

There  has  been  no  laches,  as  the  intimate 
relation  of  husband  and  wife,  the  joint  pos- 
session by  them,  the  inability  of  the  wife 
to  read  or  write,  her  fear  of  her  husband, 
his  repeated  statements  that  he  would  con- 
vey but  for  a  trouble  he  mentioned,  and  all 
other  circumstances,  must  be  considered. 

Van  Buskirk  v.  Van  Buskirk,  148  111.  25, 
35  N.  E.  383;  Reynolds  v.  Sumner,  126  111. 
71,  1  L.R.A.  327,  9  Am.  St.  Rep.  623,  18 
N.  E.  334;  Dewitt  v.  Shea,  203  111.  306,  96 
Am.  St.  Rep.  311,  67  N.  E.  761;  Ackley  v. 
Croucher,  203  111.  635,  68  N.  E.  80;  Ryder 
V.  Emrich,  104  111.  474;  Madison  v.  Madison, 
206  111.  539,  69  N.  E.  625;  Harris  v.  Mcln- 
tyre,  118  111.  289,  8  N.  E.  182;  Loften  v. 
Witboard,  92  111.  462. 

Tickers,  J.,  delivered  the  opinion  of  the 
court. 

Richford  Wright,  appellant,  filed  a  pe- 
tition in  the  circuit  court  of  Jackson  county 
to  have  the  dower  and  homestead  of  Eliza- 
beth Wright  assigned  in  certain  lands  of 
which  Ellis  Wright,  father  of  appellant  and 
husband  of  appellee,  died  seised.  Elizabeth 
Wright  answered  the  petition,  admitting 
that  Ellis  Wright,  her  husband,  died  seised 
of  all  of  the  lands  described  in  the  petition 
except  the  west  half  of  the  south-west  quar- 


wife's  money  came  into  the  possession  of 
the  husband,  but  that  it  was  invested  by 
him  in  the  land  in  which  the  resulting 
trust  is  sought  to  be  established,  and  con- 
stituted all  or  part  of  the  purchase  price. 
Reed  v.  Sperry,  supra. 

In  Siling  v.  Hendrickson,  193  Mo.  365, 
92  S.  W.  105,  where  a  husband  conveyed 
property  to  his  wife,  and,  on  subsequently 
exchanging  it  for  other  property,  took  title 
to  the  latter  in  his  own  name,  without  her 
knowledge,  it  was  held  that  in  so  doing  he 
became  trustee  of  the  land  for  the  benefit  of 
his  wife,  and,  on  her  death,  for  her  heirs. 

In  Levy  v.  Mitchell  (Tex.  Civ.  App.)  114 
S.  W.  172,  it  appeared  that  there  was  an 
express  agreement  between  a  husband  and 
wife  to  purchase  property  with  her  sepa- 
rate estate  for  her  benefit;  that  in  pur- 
suance of  such  agreement  the  property  was 
purchased  with  the  wife's  money,  but  that 
the  title  was  taken  in  the  husband's  name, 
and  it  was  held  that  these  facts  were  suffi- 
cient to  bring  the  case  within  the  general 
rule  making  the  husband,  under  such  cir- 
cumstances, a  trustee  for  the  wife's  benefit, 
regardless  of  the  fact  that  her  money  wad 
not  paid  at  the  time  of  the  purchase,  but 
subsequent  by  a  payment  of  notes  given  by 
the  husband  wlien   the  transfer  was  made. 

But  it  was  held  in  Allen  v.  Allen,  101 
26  L.R.A.(N.S.) 


Tex.  362,  107  S.  W.  528,  that  the  use  by  a 
husband  of  his  wife's  money  to  meet  a  note 
given  by  him  at  the  time  he  acquired  the 
title  creates  no  trust  in  the  land  in  the 
wife's  favor,  notwithstanding  the  husband *b 
promise  when  his  wife  paid  the  note  that 
the  land  should  be  hers. 

Where  land  is  purchased  by  a  husband 
with  his  wife's  money,  which  came  to  him 
by  virtue  of  his  marital  rights  under  the 
common  law,  it  remains  his  property  un- 
less he  waives  his  right  and  elects  to  hold 
it  as  a  trustee  for  his  wife.  Jones  v.  Jones, 
80  Ark.  379,  97  S.  W.  451. 

No  implied  trust  in  land  arises  in  favor 
of  a  wife  where  the  husband,  upon  purchas- 
ing land  from  the  estate  of  his  wife's 
father,  makes  part  payment  therefor  with 
his  wife's  distributive  share  in  such  estate; 
it  appearing  that  her  interest  in  her  father's 
estate  was  used  by  her  husband  with  her 
consent;  that  lie  was  not  acting  as  her 
agent,  nor  that  he  undertook  to  buy  the 
land  for  her:  and  further  that  the  purchase 
was  the  husband's  individual  act,  and  that 
he  bid  off  the  land  in  his  own  name,  exe- 
cuted his  own  notes  for  the  purchase  money, 
and  had  the  deed  made  to  him  when  the 
notes  were  paid.  Stokes  v.  Clark,  131  Ga. 
583,  02  S.  E.  1028. 

In  Denny  v.  Scliwabacher,  54  Wash,  689, 
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ter  of  section  25,  township  7,  south,  range 
4,  west,  of  the  third  principal  meridian, 
which  said  tract  appellee  averred  did  not 
belong  to  Ellis  Wright,  but  that  in  equity 
paid  80  acres  belonged  to  appellee.  Appellee 
then  filed  a  cross  bill,  in  which  she  alleges 
that  she  was  married  to  the  deceased,  Ellis 
Wright,  in  May,  1866,  and  lived  with  him 
as  his  wife  until  his  death,  in  September, 
1907.  She  charges  in  her  cross  bill  that  at 
the  time  she  married  Ellis  Wright  she  had 
money  in  her  own  right,  which  she  had  re- 
ceiveil  as  a  pension  from  the  United  States 
government  on  account  of  the  death  of  Ben- 
jamin Fannin,  her  former  husband,  which 
occurred  on  October  13, 1863,  while  said  Fan- 
nin was  a  private  soldier  in  Company  A, 
Thirty-First  Illinois  Infantry;  that  appellee 
had  drawn  a  pension  at  the  rate  of  $8  per 
month  from  the  date  of  Fannin's  death 
until  she  married 'Ellis  Wright,  in  1866; 
that  her  money  was,  prior  to  the  date  of  her 
marriage  to  Ellis  Wright,  loaned  to  Hamp- 
ton Crawford,  whose  note,  signed  by  said 
Crawford  and  one  Grain  as  personal  surety, 
for  $300,  was  then  held  as  the  separate 
property  of  appellee.  She  charges  in  her 
cross  bill  that  soon  after  her  marriage  to 
Ellis  Wright,  he  having  learned  that  she 
luid  this  money  loaned,  insisted  that  she  call 
it  in  invest  it  in  land;  that  she  complied 
with  her  husband's  request  and  collected  the 
Crawford  note,  and  gave  the  money  to  her 
husband,  who  in  a  short  time  thereafter 
purchased  the  80  acres  of  land  now  in  con- 
troversy, using  for  that  purpose  $120  of  ap- 


pellee's money,  which  was  the  full  considera- 
tion paid  for  said  land;  that  Ellis  Wright 
took  the  deed  to  said  land  in  his  name;  that 
the  appellee  and  her  husband  moved  onto 
said  80  acres  and  occupied  it  as  a  home- 
stead  until  the  time  of  her  husband's  death, 
September  30,  ]907,  and  that  appellee  still 
so  occupies  said  premises;  that  her  said 
husband  told  appellee,  before  he  bought  this 
land,  that  it  would  be  hers  and  that  it 
would  not  burn  up  nor  could  it  be  stolen; 
that  after  the  land  had  been  bought  and  the 
husband  had  taken  the  deed  to  himself  he 
often  told  the  appellee  that  it  would  be  a 
home  for  her,  and  that  he  would  change  it. 
The  cross  bill  prays  for  the  conveyance  of 
the  legal  title  to  be  made  to  appellee,  on  the 
theory  that  a  resulting  trust  existed  which 
appellee  is  entitled  to  have  executed  by  a 
conveyance  to  her  of  the  legal  title. 

Richford  Wright,  a  son  of  Ellis  Wright 
by  a  former  marriage  and  only  surviving 
child,  filed  an  answer  to  appellee's  cross  bill, 
denying  that  appellee  paid  the  consideration 
for  said  land  or  any  part  of  it,  and  charged 
that  his  father,  Ellis  Wright,  paid  the  whole 
of  said  consideration  with  his  own  money, 
and  that  he  died  holding  both  the  legal  and 
equitable  title  to  said  land.  A  replication 
to  this  answer  was  filed,  and  the  issue  thus 
joined  was  tried  by  the  circuit  court  of  Jack- 
son county  upon  evidence  presented  in  open 
court,  and  a  decree  rendered  in  accordance 
with  the  prayer  of  the  cross  bill,  ordering  a 
deed  made  conveying  to  appellee  the  legal 
title  to  the  80  acres  involved  within  thirty 


104  Pac.  137,  it  was  said  that  where  the 
consideration  for  a  conveyance  of  property 
is  paid  from  the  separate  funds  of  one 
spouse,  and  the  property  is  conveyed  to  the 
other,  a  presumption  of  a  gift  rather  than  a 
trust  arises,  and  this  presumption  can  only 
be  overthrown  and  the  trust  relation  estab- 
lished by  evidence  that  is  clear,  cogent,  and 
convincing.  From  the  evidence  in  this  case, 
however,  the  court  found  no  difficulty  in 
reaching  the  conclusion  that  the  property 
was  purchased  at  the  instance  of  the  wife, 
paid  for  by  her  from  the  proceeds  of  her 
separate  property,  and  conveyed  to  her  hus- 
band in  trust  for  her. 

In  re  Teter.  173  Fed.  798,  it  appeared 
that  a  wife  furnished  her  husband  with 
money  to  pay  for  certain  land,  but  that  the 
husband  actually  made  the  payment,  and 
that  the  •  wife  was  not  present  when  the 
conveyance  was  taken;  that  the  husband 
took  the  deed  to  himself  without  her  knowl- 
edge and  consent  at  the  time,  and  subsequent- 
ly, when  she  expressed  her  dissatisfaction,  he 
deposited  with  her  the  deed  and  certain 
notes  which  he  had  used  in  the  purchase 
and  paid,  as  security  for  her  money,  in- 
tending to  convey  the  land  to  her,  but  neg- 
lecting to  do  so.  With  this  the  wife  was 
content,  making  no  effort  to  secure  a  con- 
t»  LJUl.(N^.) 


veyance,  took  no  evidence  of  the  debt,  and 
no  security,  and  sought  to  assert  no  inter- 
est or  claim  for  ten  years,  when  a  danger 
of  her  husband's  loosing  her  property  ap- 
peared. This  danger  passed  and  the  wife 
seemed  satisfied  to  leave  the  matter  as  it 
was  for  nineteen  years  longer,  and  it  was 
held  that  these  facts  negatived  the  idea  of 
a  resulting  trust  in  the  wife. 

In  German  v.  Heath,  139  Iowa,  52,  116 
N.  W.  1051,  a  wife,  upon  her  husband's 
becoming  insane,  completed  payments  out  of 
her  own  earnings  on  certain  real  property 
which  her  husband  had  contracted  for,  and 
upon  which  he  had  already  made  three  out 
of  five  payments,  and  had  the  deed  issued  in 
the  husband's  name.  By  this  latter  act  it 
was  held  that  she  negatived  the  theory  of  a 
resulting  trust  in  the  property  in  her  favor. 
It  was  said  that  "a  resulting  trust  arises 
with  reference  to  an  interest  in  property 
where  the  title  is  taken  in  the  name  of  an< 
other,  only  when  the  intention  of  the  per-. 
son  atdvancing  the  portion  of  the  purchase 
price  is  shown  to  have  been  to  acquire  a  pro- 
portionate interest  in  the  property,  and 
not  to  supply  the  person  acquiring  the  ti- 
tle, by  way  of  loan  or  otherwise,  the  mean« 
of  perfecting  such  title," 
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days,  and,  in  default,  that  the  master  exe- 
cute such  deed.  The  court  also  decreed  that 
appellee  have  dower  assigned  to  her  in  other 
real  estate  of  which  Ellis  Wright  died 
seised.  From  this  decree  Richford  Wright 
has  appealed  to  this  court,  and  assigns  error 
upon  that  branch  of  the  decree  which  grants 
appellee  the  relief  prayed  for  in  her  cross 
bill. 

The  following  is  a  statement  of  the  prin- 
cipal facts  proven  on  the  trial:  Certified 
copies  of  pension  certificate  and  vouchers 
were  introduced  in  evidence,  which  show 
that  Elizabeth  Fannin,  widow  of  Benjamin 
Fannin,  drew  a  pension  at  the  rate  of  $8  per 
month  from  the  26th  day  of  October,  1863, 
to  May  31,  1866,  a  total  of  $252.  She  loaned 
$300  to  Hampton  Crawford,  who  then  lived 
in  Perry  county,  near  the  Jackson  county 
line.  Riley  Crawford,  a  man  now  about 
eighty  years  old  and  a  brother  of  Hampton 
Crawford,  testified  that  he  knew  appellee 
prior  to  her  marriage  to  Ellis  Wright;  that 
he  knew  that  his  brother,  Hampton,  had 
$300  borrowed  from  Elizabeth  Fannin;  that 
he  was  at  his  brother's  house  when  appellee 
came  and  demanded  that  his  brother  pay 
the  note;  that  she  said  her  husband  wanted 
her  to  collect  the  note  and  buy  a  piece  of 
land;  that  his  brother,  Hampton,  told  her, 
in  his  presence,  that  he  did  not  have  the 
money,  but  would  get  it  in  a  few  days  and 
bring  it  to  her,  and  that  afterwards  he  saw 
the  note  in  his  brother's  possession  and  it 
was  payable  to  Elizabeth  Fannin,  and  that 
the  note  was  burned  in  witness's  house. 
This  witness  testifies  that  he  knew  the  note 
was  paid  from  having  seen  it  afterwards  in 
his  brother's  possession.  A  deed  to  the  land 
in  question  from  Eliza  A.  Belsha,  Francis 
S.  Smith,  and  Mary  C.  Smith  to  Ellis 
Wright,  dated  August  1,  1867,  was  offered 
in  evidence. 

Mary  Richards,  a  sister  of  appellee,  tes- 
tified that  after  appellee  married  Wright 
she  visited  them  very  often ;  that  she  was  at 
their  house  almost  all  of  the  time;  that  she 
remembers  the  circumstance  of  the  purchase 
of  the  land  in  controversy;  that  her  sister 
had  money  loaned  which  she  had  received 
as  pension  on  account  of  the  death  of  her 
first  husband;  that  she  was  present  and  saw 
her  sister  give  the  money  to  Wright,  and 
that  afterwards  Wright  told  her  he  had 
bought  this  land  with  that  money;  that 
Wright  told  his  wife  that  it  was  much  bet- 
ter to  buy  land,  because  it  would  not  burn 
up  and  no  one  could  steal  it,  and  that  it 
would  be  a  home  for  his  wife;  that  he  always 
called  his  wife  "woman;"  that  he  said  in 
her  presence:  "Woman,  I  bought  this  land 
with  your  money,  but  the  deed  jp  made  in 
my  name.  I  can  chanjre  it  at  sonic  other 
time."  She  testifies  that  the  consideration 
26  L.R.A.(N.S.) 


paid  for  the  land,  according  to  her  recol- 
lection, was  somewhere  between  $125  and 
$140.  The  exact  amount  she  was  unable  to 
remember.  This  witness,  in  the  second  dep- 
osition given  by  her,  states  that  she  often 
heard  Wright  say  he  would  deed  the  land  to 
appellee,  but,  in  order  to  do  so,  it  would  be 
necessary  for  him  to  deed  it  to  a  third  per- 
son, and  have  said  third  person  convey  to 
appellee,  and  that  he  was  afraid  to  do  that 
because  such  third  person  might  be  unwil- 
ling to  convey  to  appellee.  She  testifies  that 
she  was  present  when  Crawford  came  in  the 
afternoon  and  paid  the  appellee  the  money, 
and  that  it' was  given  to  Wright  that  even- 
ing. 

Selden  Johnson  testifies  that  he  went  with 
Ellis  Wright  when  he  made  a  trip  to  Ches- 
ter to  see  about  buying  this  land;  that 
afterwards  he  heard  Wright  talking  about 
the  trouble  he  had  in  buying  the  land,  and 
he  said  that  Robert  Grant  had  possession 
under  an  old  mortgage  which  was  not  good, 
and  that  he  could  defeat  Grant's  claim ;  that 
this  was  in  the  presence  of  appellee,  and  ap- 
pellee said  that  she  was  glad  of  that;  that, 
if  they  got  that  land,  they  would  get  all  she 
had.  The  mortgage  referred  to  was  a  mort- 
gage executed  by  Samuel  Smith  in  his  life- 
time, and  the  persons  whom  Wright  went  to 
Chester  to  see  were  the  heirs  of  Samuel 
Smith,  from  whom  he  afterwards  obtained 
deeds. 

Thomas  Quails  testified  that  he  had 
known  Ellis  Wright  for  forty  years;  that 
about  two  years  ago  he  was  out  on  Wright's 
farm  on  another  80  acres,  which  is  west  of 
the  land  in  controversy;  that  they  were  on 
the  porch  upstairs  in  a  house  known  as  "the 
mansion,"  and  that  W^right  then  said,  "This 
is  known  as  the  mansion,  and  belongs  to 
me,"  and  then,  pointing  eastward  toward 
the  80  in  controversy,  said,  "That  over  there 
belongs  to  my  woman." 

William  Finn  testified  that  he  had  known 
Ellis  Wright  for  forty  years;  that  some 
thirty  years  ago  he  had  a  conversation  with 
Wright  in  the  Bower  Hotel,  at  Ava;  tliat 
Wright  said  to  him,  "Bill,  you  know  those 
Crawfords?"  Witness  said,  "Yes."  He  said: 
"They  owed  my  wife,  Lizzie,  a  lot  of  money, 
and  I  hear  they  are  horse  racers  and  gam- 
blers and  they  might  go  broke,  and  I  sent 
her  over  to  tell  them  that  I  was  going  to 
put  her  money  in  land."  On  anoflier  occa- 
sion this  witness  testifies  that  Wright  said 
he  had  paid  for  the  land  in  controversy  with 
his  wife's  money.  Tliis  conversation  oc- 
curred about  ten  years  before  his  death,  and 
that  he  had  a  similar  conversation  seven  or 
eight  days  before  Wright's  death. 

Appellant  introduced  seventeen  witnesses, 
whose  testimony  may  be  summarized  by  a 
statement  of  the  principal  facta  which  may 
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be  regarded  as  established  by  their  testi- 
mony. It  is  proven  by  the  neighbors  and 
acquaintances  of  Ellis  Wright  that  he  took 
possession  of  the  80  acres  of  land  in  c6ct.ro- 
versy,  cleared  it  up,  and  built  a  house  worth 
$500  and  a  barn  worth  $200  upon  it;  that 
he  had  the  land  assessed  in  his  own  name, 
and  paid  the  taxes  thereon  from  the  time  he 
bought  it  until  his  death;  that  he  rented  or 
leased  parts  of  this  tract  at  different  times 
to  different  persons  and  collected  the  rents; 
in  short,  that  he  exercised  all  of  the  usUal 
acts  of  ownership  over  the  land,  and  that 
he  frequently  spoke  of  it  as  his  land.  Some 
of  the  witnesses  testify  that  he  spoke  of  the 
land  as  his  land  in  the  presence  of  appellee, 
and  that  she  did  not  correct  or  contradict 
her  husband's  statements.  One  witness  tes- 
tifies that  he  tried  to  buy  a  strip  of  the 
land  in  question  from  Mr.  Wright,  and  that 
he  said,  "W^e  will  go  down  and  look  at  it," 
and  that  his  wife  was  present  but  made  no 
objection. 

Appellant  introduced  some  evidence  for 
the  purpose  of  proving  that  Mary  Richards 
was  not  at  the  home  of  her  sister  at  the 
dates  mentioned  by  her  in  her  deposition, 
when  she  testifies  to  having  heard  the  sev- 
eral statements  of  Ellis  Wright  deposed  to 
by  her.  While  this  class  of  testimony  had 
Bonie  tendency  toward  weakening  the  evi- 
dence of  Mary  Richards,  it  cannot  be  said 
that  she  was  impeached  to  such  an  extent 
as  to  render  her  testimony  unworthy  of  con- 
sideration. Most  of  the  witnesses  who  were 
introduced  to  meet  the  deposition  of  Mrs. 
Richards  by  showing  that  she  was  not  at 
the  Wright  home  at  the  several  times  when 
she  claims  to  have  been  there  only  go  to  the 
extent  of  saying  that  if  she  was  tliere  they 
did  not  see  her,  or  that  they  have  no  recol- 
lection of  her  being  there  on  those  occa- 
sions; and  several  of  them  admit,  on  cross- 
examination,  that  they  had  no  special  reason 
for  remembering  whether  Mrs.  Richards  was 
there,  and  that  she  might  have  been  there 
without  their  knowing  it. 

It  was  further  shown  on  behalf  of  appel- 
lant that  he  and  appellee  were  appointed 
joint  administrators  of  Ellis  Wright's 
estate;  that  appellant  and  J.  J.  Pearson 
went  to  appellee's '  home  and  made  an  in- 
ventory of  the  real  and  personal  property 
belonging  to  the  estate.  The  land  in  con- 
troversy in  this  suit  was  listed  in  the  in- 
ventory, and  the  inventory  was  sworn  to  by 
appellee,  but  not  by  appellant.  This  inven- 
tory was  never  filed,  for  some  reason,  in  the 
county  court,  but  was  introduced  on  the 
trial  of  this  case  as  an  admission  against 
appellee.  It  is  shown  that  appellee  is  past 
sixty  years  of  age,  that  she  lias  no  educa- 
tion, and  that  she  signed  the  inventory  by 
her  mark.  The  evidence  shows  that  when 
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appellant  and  Pearson  were  making  up  the 
inventory  they  called  for  the  deeds,  and 
appellee  brought  them  a  package  of  deeds 
showing  title  in  Ellis  Wright  to  490  acres 
of  land,  including  the  80  in  question.  It  is 
also  shown  that  appellee  was  a  quiet,  timid 
woman,  and  acted  in  the  presence  of  her 
iiusband  as  though  she  was  afraid  to  antag- 
onize him  in  any  way;  that  she  never  inter- 
fered in  conversations  between  her  husband 
and  other  persons. 

Appellant  contends  that,  to  establish  a  re- 
sulting trust  in  this  case,  it  must  be  proven 
by  clear  and  convincing  evidence,  not  only 
that  appellee  furnished  the  purchase  money 
and  that  the  deed  was  taken  in  her  hus- 
band's name,  but  also  that  the  parties  in- 
tended that  a  trust  should  be  created  at  the 
time  of  the  transaction.  All  the  cases 
agree  that>  where  a  man  pays  for  land  and 
causes  it  to  be  conveyed  to  his  wife  or  child, 
the  presumption  is  that  it  was  intended  as 
an  advancement  or  gift.  Reed  v.  Reed,  135 
111.  482,  25  N.  E.  1095;  Pom.  Eq.  Jur.  §  1041. 
The  inference  which  the  law  permits  to  be 
drawn  in  this  class  of  cases  is  based  upon 
the  common  knowledge  and  experience  of 
mankind  in  regard  to  the  motives  tlmt  us- 
ually accompany  transactions  of  that  char- 
acter. Where  there  is  a  legal  obligation 
resting  on  the  one  furnishing  the  considera- 
tion to  support  the  person  in  whose  name 
the  conveyance  is  taken,  it  is  said  in  some 
of  the  cases  that  the  law  will  infer  an  in- 
tention to  make  a  gift  or  an  advancement, 
and  that,  to  establish  a  resulting  trust,  the 
transaction  must  be  attended  by  circum- 
stances that  negative  this  inference,  or,  as 
it  has  sometimes  been  expressed  though  not 
with  entire  accuracy,  by  circumstances 
showing  an  intention  to  create  a  trust.  The 
intention  of  the  parties  to  create  a  result- 
ing trust  is  not  necessary  to  its  existence. 
A  constructive  trust  often  arises  where  the 
beneficiary  not  only  does  not  intend  to 
create  the  relation,  but  has  no  knowledge  of 
its  existence  at  the  time. 

All  of  the  cases  relied  on  by  appellant  in 
support  of  the  proposition  that,  where  the 
transaction  is  between  members  of  the  same 
family  it  is  necessary  to  show  something 
more  than  the  furnishing  of  the  purchase 
money  by  one  and  taking  the  title  in  the 
name  of  another,  are  cases  where  the  person 
paying  the  consideration  was  under  a  legal 
or  moral  obligation  to  maintain  the  person 
to  whom  the  conveyance  is  made.  No  case 
is  cited,  and  we  have  been  unable  to  find 
any,  which  holds  that,  where  the  wife  fur- 
nislies  the  purchase  money  and  the  deed  is 
taken  in  the  name  of  the  husband,  a  pre- 
sumption of  a  gift  or  an  advancement  arises. 
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There  is  a  clear  intimation  in  Francis  v. 
Roades,  146  111.  635,  35  N.  E.  232,  and 
Madison  v.  Madison,  206  111.  634,  69  N.  E. 
626,  that  no  such  presumption  exists.  The 
reason  upon  which  the  presumption  rests 
where  the  purchase  money  is  furnished  by 
one  who  is  under  a  legal  obligation  to  main- 
tain the  person  in  whose  name  the  deed  is 
taken  does  not  apply  where  the  wife  fur- 
nished the  consideration  for  a  deed  taken  in 
the  name  of  her  husband. 

The  evidence  in  this  record  satisfactorily 
shows   that   appellee    furnished   the   entire 
purchase  money  for  the  land  in  controversy, 
and  that  the  deed  was  taken  in  the  name  of 
Ellii}  Wright,  and,  since  it  is  not  necessary 
that  the  evidence  should  show  anything  in 
addition  to  these  two  facts  in  order  to  raise 
a  resulting  trust,  it  follows  that  tl)e  decree 
below  directing  the  conveyance  to  appellee 
is  free  from  error,  unless  appellant's  conten- 
tion that  appellee  is  barred  by  laches  can 
be  sustained.     In  determining  whether  ap- 
pellee should  be  deprived  of  a  remedy  in 
equity  on  account  of  the  delay  in  bringing 
this  suit,  circumstances  tending  to  explain 
or  excuse  such  delay  should  be  considered. 
It  is  to  be  noted  in  this  connection   that 
there  was  no  adverse  possession  in  her  hus- 
band and  the  occupation  of  the  premises  was 
joint.     The  intimate  relation  between  hus- 
band and  wife,  and  in  this  case  her  inabil- 
ity to  read  and  write  and  her  confidence  in 
her  husband's  repeated  promises  to  convey 
the  title  to  her,  are  all  proper  to  be  con- 
sidered in  determining  whether  the  defense 
of  laches  should  be  allowed  to  prevail.     In 
Ryder  v.   Emrich,    104   111.   470,   474,   this 
court  said :    "It  is  also  urged  that  the  great 
delay    in    asserting    their    rights,    having 
waited  until  after  their  father's  death,  is 
evidence  that  the  claim  of  appellees  is  ficti- 
tious.     It    seldom    occurs,    as    experience 
teaches,  that  a  child  sues  a  parent,  what- 
ever  the  wrong  or  the   right  of  recovery, 
and,  when  it  is  done,  so  unnatural  an  act 
renders  the  child  odious  to  the  community. 
It   would   not,  therefore,   be  expected   that 
they   would    have   sued   him,   however   just 
their   claim."     The    foregoing   language   is 
applicable  to  the  situation  presented  by  the 
facts  in  the  case  at  bar.    No  inference  that 
the  claim  set  up  by  the  appellee  is  unfound- 
ed or  fictitious  can  be  drawn  merely  from 
the    fact    that    she   did    not   bring    a    suit 
against  her  husband  to  compel   a   convey- 
ance,  and   thus   break   up   or   disturb   her 
family  relation.     We  think  that,  under  the 
circimistances  shown  by  this  record,  appel- 
lee was  not  barred,  by  a  mere  lapse  of  time, 
from  maintaining  her  cross  bill. 

Finding  no  reversible  error  in  the  record, 
the  decree  of  the  Circuit  Court  of  Jackson 
county  will  be  affirmed. 
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AMOS   A.    BLACK 

V. 

ROCK  ISLAND,  ARKANSAS,  &  LOUISI- 
ANA  RAILROAD  COMPANY  et  aL, 
Appts. 

(125  La.  101,  51  So.  82.) 

Railroad  — crossing  streets  —  duty  — 
delegation. 

1.  A  corporation  exercising  a  franchise 
to  operate  steam  cars  on  tracks  crossing 
the  streets  of  a  town  incurs  the  correlative 
obligation  to  use  such  privilege  with  due 
regard  to  the  public  safety  and  to  main- 
tain its  tracks  in  a  safe  condition,  and  it 
cannot  escape  liability  for  failure  to  dis- 
charge such  obligation  by  transferring,  or 
attempting  to  transfer,  it  to  an  employee 
or  other  person. 

Same  —  agents  —  liability  for  acts. 

2.  A  railroad  corporation,  being  incor- 
poreal and  incapable  of  acting  save  through 
agents  selected  by  it,  when  it  places  in  tlie 
custody  and  under  the  control  of  certain 
agents  so  selected  its  depot,  locomotives, 
and  tracks,  and  vests  in  them  the  authori- 
ty to  operate  the  locomotives,  over  the 
tracks,  with  a  certain  discretion  and  sub- 
ject to  certain  •  instructions,  but  with  the 
actual  power  to  operate  them  when  they 
please,  must  be  regarded  as  represented  by 
such  agents,  within  the  sphere  of  authoritv 
conferred  on  them,  and  should  be  hehl  li- 
able to  a  third  person  injured  through  the 
negligent  or  improper  use  or  abuse  of  the 
power  and  discretion  vested  in  such  agents. 

Same  —  operation  of  train  for  amuse- 
ment. 

3.  Where  the  agents  of  a  railroad  com- 
pany are  placed  in  charge  and  control  of  its 
depot,  locomotives,  and  tracks  in  a  town, 
with  authority  to  operate  the  locomotives 
over  the  tracks,  for  switching  and  other 
purposes  (connected  with  the  business  of 
the  company),  and  with  actual  power  to 
operate  them  when  they  please,  and  the 
agents,  whilst  operating  them  for  their 
amusement  across  a  street  of  the  town, 
negligently  injure  a  citizen,  who  is  legiti- 
mately using  the  street,  such  agents  will  be 
held  to  be  acting,  though  improperly,  within 
the  scope  of  authority  conferred  on  them, 
and  the  company  will  be  held  liable  for  the 
injury  resulting  from  such  action. 

Headnotes  by  Monroe,  J. 


Note.  —  As  to  the  doctrine  of  "danger- 
ous agency,"  sec  note  to  Galveston,  II.  £  S. 
A.  R.  Co.  V.  Currie,  10  L.R.A.(N.S.)  367. 
Upon  the  somewhat  analogous  question  as 
to  liability  of  master  for  injury  from  the 
sportive  manner  in  which  a  servant  per- 
forms an  act  done  in  the  discharge  of  hii 
duty,  see  case  note  to  Soderlund  v.  Chicago, 
M.  &  St.  P.  R.  Co.  13  L.R.A.(N.S.)  1198. 
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Same  —  dan^roas  agency  —  duty  of 
master  to  guard. 

4.  The  right  to  operate  a  steam  locomo- 
tiye  on  or  across  a  street  in  a  town  in- 
volves the  use  of  an  agency  highly  danger- 
ous to  life,  limb,  and  property,  and  the  re- 
sponsibility for  the  exercise  of  such  right 
cannot  be  shifted  by  the  corporation  in  which 
it  is  vested  to  the  person  who,  by  its  au- 
thority, actually  exercises  it. 

(November  29,  1909.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Judicial  District  Court  for  the 
Parish  of  Rapides  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  for  which  defendants  were 
alleged  to  be  responsible.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  S.  Busbee  and  Barks- 
dale  &  Barksdale,  for  appellants: 

The  master  is  not  liable  for  the  acts  of 
the  servant  committed  outside  of  the  scope 
of  his  employment  and  in  no  way  connected 
with  his  duties. 

Ware  ▼.  Barataria  &  L.  CaQal  Co.  15  La. 
169,  36  Am.  Dec.  189;  Gerber  v.  Viosca,  8 
Rob.  (La.)  150;  LeBreton  ▼.  Kennedy,  27 
La.  Ann.  432;  Dyer  v.  Rieley,  28  La.  Ann. 
6 ;  Richoux  V.  flayer  Bros.  29  La.  Ann.  828 ; 
Lott  V.  New  Orleans  City  k  Lake  R.  Co.  37 
La.  Ann.  337,  55  Am.  Rep.  500 ;  Williams  v. 
Pullman  Palace  Car  Co.  40  La.  Ann.  87,  8 
Am.  St.  Rep.  512,  3  So.  631;  Cooley,  Torts, 
p.  630;  Reary  v.  Louisville,  N.  O.  A  T.  R. 
Co.  40  La.  Ann.  32,  8  Am.  St.  Rep.  497,  3 
6o.  390 ;  Lafitte  v.  New  Orleans  City  &  Lake 
R.  Co.  43  La.  Ann.  34,  12  L.R.A.  337,  8  So. 
701 ;  Graham  v.  St.  Charles  Street  R.  Co. 
47  La.  Ann.  1656,  49  Am.  St.  Rep.  436,  18 
So.  707;  McDermott  v.  American  Brewing 
Co.  105  La.  124,  52  L.R.A.  684,  S3  Am.  St. 
Rep.  225,  29  So.  498;  Vara  v.  R.  M.  Quig- 
ley  Constr.  Co.  114  La.  262,  38  So.  162; 
Brenner  v.  Ford,  116  La.  550,  40  So.  894; 
Queen  v.  Schwann,  119  La.  495,  44  So.  276; 
20  Am.  &  Eng.  Enc.  Law,  pp.  167,  168;  St. 
Louis  Southwestern  R.  Co.  v.  Harvey,  75 
C.  C.  A.  536,  144  Fed.  806;  Bowen  v.  Illi- 
nois C.  R.  Co.  70  L.R.A.  915,  69  C.  C.  A. 
444,  136  Fed.  306;  Walker  v.  Hannibal  &  St. 
J.  R.  Co.  121  Mo.  575,  24  L.R.A.  363,  42 
Am.  St,  Rep.  547,  20  S.  W.  300;  Benson  v. 
Chicago,  St.  P.  M.  &  0.  R.  Co.  78  Minn. 
303,  80  N.  W.  1050;  Baker  v.  Kinsey,  38 
CaL  631,  99  Am.  Dec.  438;  Georgia  R.  & 
Bkg.  Co.  V.  Wood,  94  Ga.  126,  47  Am.  St. 
Rep.  146,  21  S.  E.  288;  Chicago,  St.  P.  M. 
&  O.  R  Co.  V.  Bryant,  13  C.  C.  A.  249,  27 
U.  8.  App.  681,  65  Fed.  969;  Mitchell  ▼. 
Crasweller,  13  C.  B.  237,  17  Eng.  Rul.  Cas. 
252;  Cousins  v.  Hannibal  k  St.  J.  R.  Co. 
66  Mo.  672;  Morier  v.  St.  Paul,  M.  k  M. 
R.  Co.  31  Minn.  351,  47  Am.  Rep.  793,  17  N. 
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W.  952;  Campbell  v.  Providence,  9  R.  L 
262;  Garretzen  ▼.  Duenckel,  60  Mo.  104, 
11  Am.  Rep.  405;  Chicago  Consol.  Bottling 
Co.  V.  McGinnis,  86  111.  App.  38;  Snyder  ▼. 
Hannibal  &  St.  J.  R.  Co.  50  Mo.  413. 

The  defendant  is  notf  liable  on  the  ground 
of  the  servant's  failure  to  properly  guard 
a  dangerous  agency  placed  in  his  charge. 

Galveston,  H.  &  S.  A.  R.  Co.  v.  Currie,  100 
Tex.  136,  10  L.R.A.(N.S.)  367,  96  S.  W. 
1073;  Christy  v.  Elliott,  216  111.  31,  1  L.R.A. 
(N.S.)  235,  108  Am.  St.  Rep.  196,  74  N.  E. 
1035,  3  A.  &  E.  Ann.  Cas.  487 ;  Hayes  ▼.  Wil- 
kins,  194  Mass.  223,  9  L.R.A.(N.S.)  1033, 
120  Am.  St.  Rep.  549,  80  N.  E.  449;  1 
Elliott,  Railroads,  2d  ed.  §§  214,  215;  1 
Thomp.  Neg.  §§  520,  et  seq;  26  Cyc.  Law  k 
Proc.  pp.  1518,  1528,  1635,  1536;  Cooley, 
Torts,   §§  533,  536,  538. 

Messrs.  Blackman  &  Overtcn,  for  ap- 
pellee: 

A  corporation  can  act  only  through  its 
agents,  and  the  acts  of  these  agents  in  re- 
spect to  the  use  and  administration  of  the 
things  and  affairs  intrusted  to  them  in  their 
respective  spheres  are  the  acts  of  the  cor- 
poration, and  bind  it. 

Nelson  v.  Crescent  City  R.  Co.  49  La. 
Ann.  491,  21  So.  635;  Evans  v.  Louisiana 
Lumber  Co.  Ill  La.  534,  35  So.  730;  Webb's 
Pollock,  Torts,  pp.  84-80;  1  1  horn  p.  Neg. 
§§   619,  689. 

It  is  an  absolute  duty,  which  a  railway 
company  assumes  in  undertaking  its  dan- 
gerous occupation,  to  secure  the  safety  of 
the  traveler  traversing  its  railway  at  a  pub- 
lic crossing,  or  of  any  one  lawfully  upon 
its  tracks,  and  in  the  exercise  of  proper 
care  for  his  own  safety,  against  injury  re- 
sulting from  the  improper  use  of  its  dan- 
gerous appliances  employed  upon  its  tracks. 

Salisbury  v.  Erie  R.  Co.  66  N.  J.  L.  233, 
55  L.R,A.  578,  88  Am.  St.  Rep.  480,  60  Atl. 
117;  Lake  Shore  &  M.  S.  R.  Co.  v.  Bodemer, 
139  111.  596,  32  Am.  St.  Rep.  218,  29  N.  E. 
692;  Evans  v.  Louisiana  Lumber  Co.  su- 
pra ;  Clerc  V.  Morgan's  L.  &  T.  R.  &  S.  S.  Co. 
107  La.  370,  90  Am.  St.  Rep.  319,  31  So. 
886;  Brown  v.  Pontchartrain  R.  Co.  8  Rob. 
(La.)  45;  Webb's  Pollock,  Torts,  pp.  84-86; 
Barmore  v.  Vicksburg,  S.  k  P.  R.  Co.  85 
Miss.  426,  70  L.R.A.  627,  38  So.  210,  3  A. 
&  E.  Ann.  Cas.  594;  Pittsburgh,  C.  &  St. 
L.  R.  Co.  V.  Shields,  47  Ohio  St.  387,  8 
L.R.A.  464,  21  Am.  St.  Rep.  840,  24  N.  E. 
658;  1  Thomp.  Neg.  §§  622,  523,  632,  689;  7 
Thomp.  Neg.  §  523;  Philadelphia  k  R.  R. 
Co.  V.  Derby,  14  How.  468,  14  L.  ed.  602; 
Cleveland,  C.  k  C.  R.  Co.  v.  Keary,  3  Ohio 
St.  210;  Cameron  v.  Kenyon-Connell  Com- 
mercial Co.  22  Mont.  312,  44  L.R.A. 
608,  74  Am.  St.  Rep.  602,  66  Pac.  358 ;  Har- 
riman  v.  Pittsburgh,  C.  k  St.  L.  R.  Co. 
45   Ohio  St.   11.  4   Am.   St  Rep.   607,  IS 
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N.  E.  461;  Clowdis  ▼.  Fresno  Flume  & 
Irrig.  Co.  118  Cal.  316,  62  Am.  St  Rep.  238, 
60  Pac.  373;  20  Cyc.  Law  &  Proc.  pp.  3526, 
1627;  29  Cyc.  Law  &  Proc.  p.  47L 

The  master  who  intrusts  to  his  servant 
the  control  of  his  locomotive  is  answerabie 
for  injury  occasioned  by  the  servant's  im- 
proper use .  of  it,  for  the  reason  that  the 
master  has  put  it  in  the  servant's  power  to 
mismanage  it  by  intrusting  him  with  it. 
Sleath  v.  Wilson,  9  Car.  &  P.  607 ;  Philadel- 
phia &  R.  R.  Co.  V.  Derby,  supra;  Nashville 
&  C.  R.  Co.  V.  Starnes,  9  Heisk.  52,  24  Am. 
Rep.  297 ;  Bittle*  v.  Camden  &  A.  R.  Co.  55 
N.  J.  L.  015,  23  L.R.A.  283,  28  Atl.  306; 
Kerwhacker  v.  Cleveland,  C.  &  C.  R.  Co. 
3  Ohio  St.  172,  62  Am.  Dec.  246;  Pittsburgh, 
C.  &  St.  L.  R.  Co.  v.  Shields,  supra;  Toledo, 
W.  &  W.  R.  Co.  V.  Harmon,  47  111.  299,  96 
Am.  Dec.  489;  Alsever  v.  Minneapolis  &  St. 
L.  R.  Co.  116  Iowa,  338,  66  L.R.A.  748,  88 
N.  W. .  841 ;  Euting  v.  Chicago  &  N.  W.  R. 
Co.  116  Wis.  13,  60  L.R.A.  158,  96  Am.  St. 
Rep.  936,  92  N.  W.  368;  Wharton,  Neg.  p. 
160;   Cooley,  Torts,  pp.  120,  536. 

A  locomotive  is  a  dangerous  agency  and 
an  instrument  of  peril. 

Philadelphia  &  R.  R.  Co.  v.  Derby,  supra; 
Duggins  v.  Watson,  16  Ark.  118,  60  Am. 
Dec.  660;  Nashville  &  C.  R.  Co.  v.  Starnes; 
Bittle  V.  Camden  &  A.  R,  Co.;  and  Ker- 
whacker v.  Cleveland,  C  &  C.  R.  Co., — su- 
pra. , 

Monroe,  J.,  delivered  the  opinion  of  the 
court  : 

Plaintiff  seeks  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sus- 
tained through  the  fault  of  the  defendants. 
Defendants  deny,  generally  and  specially, 
the  allegations  of  the  petition,  and  allege 
that  plaintiff  was  a  trespasser  on  their  rail- 
road, and  was  injured  through  his  own  neg- 
ligence. There  was  judgment  in  the  dis- 
trict court  in  favor  of  plaintiff  for  the  sum 
of  $17,000,  with  interest,  and  the  defend- 
ants, the  Rock  Island,  Arkansas,  &  Louis- 
iana Railroad  Company  and  Chicago,  Rock 
Island,  &  Pacific  Railway  Company,  have 
appealed. 

It  is  shown  by  the  evidence  in  the  rec- 
ord that,  when  he  received  the  injuries  of 
which  he  complains,  plaintiff  was  about 
thirty  nine  years  of  age,  and  that  his  ex- 
pectation of  life  was  twenty -eight  and  nine 
tenths  years;  that  he  had  been  in  the  rail- 
road service  for  about  twenty  years;  that  a 
few  years  prior  to  the  occasion  in  question 
he  had  lost  all  the  fingers  (save  the  little 
finger,  which  was  left  twisted)  and  the 
thumb  of  his  right  hand;  that  he  was  never 
drunk  in  his  life;  that  prior  to  the  accident 
in  question,  notwithstanding  the  condition 
of  his  rifjht  h»ind,  he  had  been  earning  from 
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$75  to  $110  per  month  as  a  switchman  in 
the  employ  of  the  Illinois  Central  Railroad 
Company;  that  on  December  31,  1907,  be- 
ing in  the  town  of  Lecompte,  he  was  invit- 
ed by  Louis  Peterson,  master  mechanic  in 
defendants'  employ,  to  come  down  to  the 
railroad  yard  that  night  to  celebrate  the 
old  year  out  and  the  new  year  in,  and  that 
a  little  before  midnight  he  started  in  the  di- 
rection of  the  yard,  in  company  with  sever- 
al other  men,  who,  however,  walked  fast- 
er than  he,  so  that  they  reached  defendants' 
railroad  tracks  at  a  point  where  they  (four 
of  them)  cross  Gordy  street,  some  distance 
ahead  of  him;  that  Gordy  street,  is  a  pub- 
lic street  of  the  town,  and  that  plaintiff 
used  it  in  approaching  the  tracks  which 
cross  it;  that  the  night  was  quite  dark,  and 
that  the  crossing  w.as  not  lighted;  that  just 
before  he  reached  the  crossing  an  engine, 
with  a  tender  and  a  flat  car  behind  it,  had 
passed  across  the  street  (from  the  direction 
of  defendants'  depot,  which  is  situated 
about  50  feet  to  the  north  of  the  street ) ,  go- 
ing in  a  southerly  direction ;  and  that  about 
the  time  that  plaintiff  arrived  near  the 
crossing  there  were  in  the  vicinity  some  five 
engines,  the  whistles  of  which  were  blowing 
and  the  bells  of  wh-ich  were  ringing.  It  is 
also  shown  that  some  railroad  torpedoes 
had  been,  and  were  being,  exploded,  prob- 
ably, by  the  train  to  which  we  have  referred, 
whilst  on  its  trip  to  the  southward;  that 
a  "fusee"  was  burning  at  some  point  to  the 
west  side  of  the  tracks,  and  that  a  bonfire 
was  or  had  been  burning  to  the  southwest 
of  the  crossing  at  a  distance  of  120  or  125 
feet,  but  that  neither  the  fusee  nor  the  bon- 
fire served  to  light  the  crossing;  that  plain- 
tiff in  attempting  to  cross  the  tracks  was 
struck  by  the  train,  which,  having  gone 
southward  shortly  before,  was  then  return- 
ing to  the  northward,  in  the  direction  of  the 
depot,  with  the  flat  car  in  front;  that  there 
were  no  lights  or  lookouts  on  the  train, 
either  upon  the  engine  or  upon  the  flat  car; 
that  no' warning  was  given  to  plaintiff;  and 
that  as  the  result  of  the  accident  plaintiff 
lost  his  left  arm,  near  the  shoulder,  had  one 
of  his  ears  torn  partly  off,  w^as  injured  in 
the  face,  and  more  seriously  in  the  back,  and 
is,  and  will  be  hereafter,  unable  to  perform 
any  physical  labor  by  which  to  earn  a  liveli- 
hood. It  is  also  shown  that  he  was  laid  up 
for  several  months,  incurred  considerable  ex- 
pense, and  suffered  greatly,  both  physically 
and  mentally.  It  is  further  shown  that  de- 
fendants' road  was  at  that  time  in  process 
of  construction,  and  that  the  ranking  officer 
in  this  state  was  Col.  Knobel,  a  civil  engi- 
neer, who  had  charge  of  the  work  of  con- 
struction; that  different  branches  of  the 
work  were  under  the  supervision  of  different 
persons;   that  the  motive  power  and   roll- 
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ing  stock,  including  the  engines  and  ears  at 
the  depot,  were  under  the  control  of  Clint 
Fausnacht,  save  that,  when  they  needed  re- 
pairs, they  were  turned  over  to  Louis  Peter- 
son, the  master  mechanic;  that  a  switching 
crew  was  maintained  at  the  depot,  and  did 
a  great  deal  pf  switching  across  Gordy 
street,  being  sometimes  so  engaged  all  night ; 
that  Fausnacht  and  a  fireman  by  the  name 
of  Curtis  Earnest  were  on  the  engine  of  the 
train  by  which  plaintiff  was  hurt,  and  that 
Earnest  was  running  it,  and  it  is  also  shown 
that  Louis  Peterson  was  present.  Faus- 
nacht and  Peterson  were  employed  and  paid 
by  the  month,  but  Earnest  was  paid  by  the 
hour,  and  Col.  Knobel  testifies  that  the  pay 
rolls  do  not  show  that  he  was  paid  for  the 
hour  in  which  the  accident  out  of  which  this 
litigation  arises  occurred.  Plaintiff  testifies 
that,  when  he  approached  the  tracks,  he 
looked  up  and  down  and  saw  no  car,  and, 
whilst  the  other  men  who  had  preceded  him 
and  had  crossed  the  tracks  in  front  of  the 
locomotive  seem  to  have  seen  it  (in  fact, 
one  of  them  had  got  on  it),  they  concur  in 
saying  that  the  night  was  dark.  The  failure 
of  plaintiff  to  see  the  train  may  therefore, 
perhaps,  be  accounted  for  by  the  fact  that 
as  it  approached  him  the  flat  car,  which,  as 
we  take  it,  was  less  conspicuous  than  the 
locomotive  w^as  in  front.  CoL  Knobel  also 
testifies  that  he  was  at  his  place  of  resi- 
dence, some  distance  away,  and  hearing  the 
noise,  came  out  of  the  house  and  started  in 
the  direction  of  the  depot;  but  being  told 
that  the  men  were  merely  celebrating,  and 
discovering  that  the  fire  which  he  saw  was 
merely  a  bonfire,  and  the  noise  ceasing  about 
that  time,  he  returned  to  his  quarters,  and 
did  not  hear  of  the  accident  until  the  next 
day,  when  he  reprimanded  Fausnacht  and 
Peterson. 

We  are  of  the  opinion  that  the  accident 
was  attributable  to  the  gross  negligence  of 
the  persons  who  ran  an  engine  and  car, 
without  lights  or  lookouts,  across  the  street 
of  a  town  on  a  dark  night,  and  that  the 
evidence  adduced  fails  to  show  any  contribu- 
tory negligence  of  the  party  injured  which 
should  preclude  him  from  recovering  dam- 
ages. 

There  is  really  no  positive  testimony  in 
the  record  as  to  the  purpose  of  Fausnacht 
and  Earnest  in  moving  the  train  (as,  for 
convenience,  we  shall  call  the  engine  and 
car)  by  which  plaintiff  was  struck,  out  of 
the  depot,  but  the  inference  is  that  it  was 
done  merely  by  way  of  celebrating  the  occa- 
sion, and,  with  that  view,  of  running  over 
and  exploding  certain  torpedos  which  had 
been  laid  on  the  track,  and  that  apparently 
was  accomplished  as  the  train  passed  down. 
When,  however,  plaintiff  was  injured,  de- 
fendmnta'  employees  were  engaged  in  taking 
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the  train  back  to  the  depot,  where  it  be- 
longed, and  the  basis  upon  which  the  learned 
counsel  rest  their  argument,  that  defendants 
cannot  be  held  liable  because,  when  the  in- 
jury was  inflicted  upon  plaintiff,  their  em- 
ployees, to  whose  negligence  it  was  attri- 
buted, were  not  engaged  in  the  discharge  of 
any  service  to  them,  or  within  the  scope  of 
their  employment,  disappears  entirely;  for, 
conceding  that,  in  taking  the  train  out  of  the 
depot  merely  for  their  own  amusement,  the 
men  whom  defendants  had  placed  in  charge 
of  it  were  rendering  no  service  to  defendants 
and  were  doing  nothing  that  they  were  em- 
ployed to  do,  it  can  hardly  be  denied  that 
their  duty  to  defendants  as  custodians  of 
the  property  required  that  it  should  be  re- 
turned to  the  place  from  which  they  had 
taken  it.  If  this  be  regarded  as  a  narrow 
basis  for  the  conclusion  that  the  defendants 
should  be  held  liable  in  the  premises,  it  may 
be  answered  that  it  is  at  least  as  wide  as 
that  upon  which  the  defendants  rest  the 
proposition  that  they  should  be  exempted 
from  liability,  because  the  men  placed  by 
them  in  actual  custody  and  control  of  their 
cars  and  tracks,  to  be  used  when  defend- 
ants' interests  required,  were,  at  the  mo- 
ment, making  use  of  the  power  so  conferred 
for  purposes  of  their  own,  from  which  it 
would  follow  logically  that,  if  the  conductor 
of  a  train  arriving  at  a  station  ahead  of  the 
schedule  time  should,  for  his  own  conven- 
ience, move  it  a  few  feet  or  inches  from 
where  it  originally  stopped,  and  in  doing  so 
negligently  inflict  injury  upon  a  third  per- 
son, the  owner  of  the  train  would  incur  no 
liability,  though  for  an  injury  so  inflicted 
before  and  after  such  movement  the  liabil- 
ity might  be  conceded. 

The  broader,  and  as  it  seems  to  us  cor- 
rect, view  of  the  case  presented  is  that  de- 
fendants, being  vested  with  a  franchise 
(that  is  to  say,  a  privilege  conferred  upon 
them  by  the  state,  and  not  enjoyed  by  citi- 
zens generally  of  common  right),  by  virtue 
whereof  they  were  authorized  to  lay  their 
tracks  across  a  public  thoroughfare  in  an 
incorporated  town,  and  to  operate  cars  pro- 
pelled by  steam  power  thereon,  incurred  cer- 
tain correlative  obligations,  and  among  them 
the  obligation  to  use  their  franchise  with 
due  regard  to  the  public  safety.  The  im- 
plied condition  upon  which  they  were  al- 
lowed to  lay  their  tracks  across  a  street 
which  is  open  to  the  public  was  that  they 
should  keep  the  tracks  in  a  safe  condition, 
and  that  neither  they,  nor  those  for  whose 
acts  they  are  responsible,  should  operate 
their  cars  over  them  in  a  manner  unneces- 
sarily to  endanger  the  lives  or  limbs  of 
those  who  had  the  right  to  use  the  street. 
The  defendants  themselves,  being  mere  in- 
tellectual and  intangible  creations,  have  no 
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capacity  to  act  otherwise  than  through  their 
human  representatives,  and  they  can  be 
present  at  the  place  where  their  interests  or 
obligations  require  that  they  shall  be  pres- 
ent, and  there  act  only  through  such  repre- 
Bentatives;  and,  on  the  other  hand,  when 
they  authorize  certain  actual  persons  to  rep- 
resent them  at  a  particular  place  and  time 
with  respect  to  such  interests  and  obliga- 
tions, and  the  persons  are  there,  dischar- 
ging the  functions  for  which  they  are  au- 
thorized, the  corporations  themselves  are 
there  discharging  those  functions  in  the  only 
way  in  which  they  can  discharge  them,  and 
the  acts  of  the  persons  representing 
them  are  the  acts  of  the  corporations.  The 
defendant -corporations  were  in  possession  of 
their  depot  at  Lecompte  and  of  their  mo- 
tive power  and  of  their  rolling  stock  through 
Fausnacht.  It  is  true  that  Fausnacht  was 
subject  to  the  orders  of  Col.  Knobel,  the 
engineer  in  charge  of  the  construction  of  the 
road,  but  it  is  also  true  that  Fausnacht  was 
vested  with  a  certain  discretion,  and  with 
all  of  the  actual  power,  with  regard  to  the 
use  of  the  motive  power  and  cars,  which 
were  in  his  custody,  over  defendants'  tracks; 
and,  as  Col.  Knobel  was  subject  to  the  or- 
ders of  a  superior  officer  in  Chicago,  it  would 
be  as  reasonable  to  say  that  the  corporations 
were  not  present  in  Louisiana  through  him 
as  to  say  that  they  were  not  present  at  the 
depot  through  Fausnacht.  But  let  us  say 
that  defendants  were  not  present  at  the  de- 
pot, that  they  were  merely  represented  by 
subordinate  employees,  who,  whilst  intrust- 
ed with  the  absolute  physical  custody  of  the 
depot  and  tracks  and  of  five  "live"  locomo- 
tives (i.  e.,  locomotives  with  steam  in  their 
boilers)  and  other  rolling  stock,  w^ere  limit- 
ed as  to  the  manner  in  which  the  property 
should  be  handled,  by  their  instructions,  or 
lack  of  instructions.  We  know  that  those 
employees  who  might,  under  their  instruc- 
tions, have  taken  all  of  the  locomotives  out 
for  switching  purposes,  took  one  of  them 
with  a  flat  car  attached,  and,  having  no 
light  of  any  kind  on  the  train  thus  matle  up, 
ran  down  the  plaintiff  in  the  street,  where 
he  had  as  much  right  to  be  as  they,  and  so 
injured  him  that  he  will  be  unable  for  the 
balance  of  his  life  to  put  on  his  own  cloth- 
ing. If  the  defendants  had  left  one  of  their 
locomotives,  alive  or  dead,  on  the  street,  and 
an  inquisitive  child  had  been  injured  whilst 
meddling  with  it,  they  would  have  been  li- 
able for  the  consoqucnces;  and,  if  that  be 
true,  why  should  they  not  be  liable  for  the 
injury  inflicted,  by  the  same  locomotive 
through  the  gross  neglijjcnce  of  the  persons 
in  whose  custody  they  left  it,  upon  a  person 
who  was  not  meddling  with  it  when  injured, 
but  was  merely  exercising  his  right  to  walk 
along  the  highway?  There  is  no  room  here 
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for  the  application  of  any  fellow-servant 
doctrine,  for  plaintiff  was  not  in  defend- 
ants' employ,  and,  as  between  him  and  them, 
the  responsibility  for  the  character  and  ca- 
pacity of  their  employees  rested  entirely 
upon  them.  It  was  they  who  selected  Faus- 
nacht and  Peterson  and  the  switching  crew, 
and  placed  them  in  charge  of  their  live  loco- 
motives, cars,  and  tracks,  and  it  is  they  who 
should  be  held  responsible  for  the  acts  of 
commission  and  of  omission  of  the  agents 
so  selected  in  the  handling  of  that  property, 
with  its  capacity,  when  improperly  handled, 
to  inflict  death  and  destruction.  The  agents 
mentioned  were  authorized  to  take  the  loco- 
motives out  of  the  depot,  and  to  cross  and 
recross  Gordy  street  all  night  long  with 
them,  and,  if  they  had  exercised  that  au- 
thority for  the  purpose  of  switching  cars,  it 
is  conceded  that  they  would  have  been  acting 
within  the  scope  of  their  employment.  De- 
fendants do  not  deny  that  they  (the  agents) 
were  authorized  to  take  out  the  locomotives, 
but  they  say  that,  in  taking  them  out 
for  their  amusement,  they  did  not  rightfully 
use  their  authority,  and  hence  that  they 
(defendants)  are  not  liable  for  the  conse- 
quences to  plaintiff. 

This  court  has  said,  however  (in  a  case 
upon  which  defendants  seem  to  rely),  that 
the  earlier  doctrine  "that  in  general  a  mas- 
ter is  liable  for  the  fault  or  negligence  of  the 
servant,  but  not  for  the  wilful  wrong  or 
trespass,  has  been  greatly  modified  in  mod- 
ern jurisprudence,  which  places  the  test  of 
the  master's  liability,  not  in  the  motive  of 
the  servant  or  the  character  of  the  wrong, 
but  in  the  inquiry  whether  the  act  done  was 
something  which  his  employment  contem- 
plated and  which,  if  properly  and  rightfully 
done,  would  have  been  within  the  scope  of 
his  functions."  Williams  v.  Pullman  Palace 
Car  Co.  40  La.  Ann.  87,  8  Am.  St.  Rep.  512, 
3  So.  631. 

Summing  up  our  conclusions,  upon  the 
law  of  the  case,  we  are  of  opinion  that: 

1.  A  corporation  exercising  a  franchise  to 
operate  steam  cars  on  tracks  crossing  the 
streets  of  a  town  incurs  the  correlative  ob- 
ligation to  use  such  privilege  with  due  re- 
gard to  the  public  safety,  and  to  maintain 
its  tracks  in  a  safe  condition,  and  it  cannnot 
escape  liability  for  failure  to  discharge  such 
obligation  by  transferring,  or  attempting  to 
transfer,  it  to  an  employee  or  other  person. 

2.  A  railroad  corporation,  being  incorp- 
oreal and  incapable  of  acting  save  through 
agents,  when  it  places  in  the  custody 
and  under  the  control  of  certain  agents 
selected  by  it  its  depot,  locomotives,  and 
tracks,  and  vests  in  them  the  authoritv  to 
operate  the  locomotives  over  the  tracks  with 
a  certain  discretion  and  subject  to  certain 
instruct  inns,  but  with  the  actual  power  tOj 
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operate  them  when  they  please,  must  be  re- 
garded as  represented  by  such  agents  vfiih- 
in  the  sphere  of  authority  conferred  on 
them,  and  should  be  held  liable  to  a  third 
person  injured  through  the  negligent,  or  im- 
proper use,  or  abuse,  of  the  power  and  dis- 
cretion vested  in  such  agents. 

3.  Where  the  agents  of  a  railroad  compa- 
ny are  placed  in  charge  and  control  of  its 
depot,  locomotives,  and  tracks  in  a  town, 
with  authority  to  operate  the  locomotives 
over  the  tracks  for  switching  and  other  pur- 
poses (connected  with  the  business  of  the 
company),  and  with  actual  power  to  oper- 
ate them  when  they  please,  and  the  agents, 
whilst  operating  them  for  their  own  amuse- 
ment across  a  street  of  the  town,  negligent- 
ly injure  a  citizen,  who  is  legitimately  us- 
ing the  street,  such  agents  will  be  held  to  be 
acting,  though  improperly,  within  the  scope 
of  the  authority  conferred  on  them,  and  the 
company  will  be  held  liable  for  the  injury 
resulting  from  such  action. 

4.  The  right  to  operate  a  steam  loco- 
motive on  or  across  a  street  in  a  town  in- 
volves the  use  of  an  agency  highly  danger- 
ous to  life,  limb,  and  property,  and  the  re- 
sponsibility for  the  exercise  of  such  right 
cannot  be  shifted  by  the  corporation  in 
which  it  is  vested  to  the  person  who,  by  its 
authority,  actually  exercises  it. 

These  conclusions,  we  think,  find  support 
in  the  following  authorities  to  which  we 
have  been  referred  by  counsel  for  the  plain- 
tiff, to  wit:  Webb's  Pollock,  Torts,  pp. 
84-86;.!  Thomp.  Neg.  §§  519,  522,  523, 
532,  589;  Salisbury  v.  Erie  R.  Co.  66  N.  J. 
Ll  233,  55  L.R.A.  578,  88  Am.  St.  Rep.  480, 
50  Atl.  117;  Nelson  v.  Crescent  City  R. 
Co.  49  La.  Ann.  491,  21  So.  635;  Evans  v. 
Louisiana  Lumber  Co.  Ill  La.  534,  35  So. 
736;  Brown  v.  Pontchartrain  R.  Co.  8  Rob. 
(La.)  45;  Cleveland,  C.  &  C.  R.  Co.  v. 
Keary,  3  Ohio  St.  210;  Barmore  v.  Vicks- 
burg,*^  S.  &  P.  R.  Co.  85  Miss.  426,  70  L.R.A. 
627,  38  So.  210,  3  A.  A  E.  Ann.  Cas.  594; 
Philadelphia  &  R.  R.  Co.  v.  Derby,  14  How. 
468,  14  L.  ed.  502;  Cooley,  Torts,  §§  120, 
536;  Wharton,  Neg.  §  160;  Toledo,  W.  & 
W.  R.  Co.  V.  IFarmon,  47  Til.  299,  95  Am. 
Dec.  89;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Shields,  47  Ohio  St.  387,  8  L.R.A.  464,  21 
Am.  St.  Rep.  840,  24  N.  E.  058;  Euting  v. 
(Tiicago  &  N.  W.  R.  Co.  116  Wis.  13,  60 
L.  R,.A.  158,  90  Am.  St.  Rep.  930,  92  N. 
W.  358. 

Counsel  for  defendants  have  also  cited 
many  authorities,  but  no  good  purpose 
would  be  subserved  by  reviewing  them,  or 
attempting  to  show  farther  than  we  have 
done  why  wc  cannot  agree  with  those  whicli 
support  their  contentions.  A  portion  of 
their  brief  is  devoted  to  an  effort  to  show 
that  plaintiff^s  petition  fails  to  disclose  a 
26  L.R.A.(N^.) 


cause  of  action,  but,  as  they  rely  upon  their 
view  of  the  law,  which  we  have  discussed  in 
the  foregoing  opinion,  it  is  unnecessary  that 
we  should  consider  it  farther  than  to  say 
that  the  petition  is  an  uncommonly  long 
one  and  states  all  the  facts  connected  with 
the  accident  in  great  detail,  that  it  alleges 
specifically  that  plaintiff's  injuries,  minute- 
Iv  set  forth,  were  caused  in  the  manner  de- 
9cribed,  through  the  "wanton,  wilful,  gross 
negligence  of  defendants,  their  agents,  and 
employees,  without  any  fault  or  contribu- 
tion tliereto  whatsoever  bv  the  plaintiff." 
Judgment  affirmed. 

Petition  for  rehearing  denied  January  17, 
1910.  -    - 
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CIAL COURT. 

ALICE   CONNORS,  Admrx.,   etc.,  of  Mar- 
garet Connors,  Deceased, 

V. 

CUNARD   STEAMSHIP   COMPANY,  Lim- 
ited. 
(Two  Cases.) 

(204  Ma£s.  310,  90  N.  E.  601.) 

Carrier  — sick  passenger  —  duty  to  ac- 
cept. 

1.  A  common  carrier  is  bound  to  accept 
as  a  passenger  one  who  is  ill,  provided  it 
can  furnish  the  necessary  accommodations, 
and  the  passenger  is  willing  to  pay  for 
what  he  demands. 

Same  —  expulsion  —  rights. 

2.  One  who,  suffering  from  cancer  and 
the  effects  of  a  recent  surgical  operation, 
so  that  he  will  need  medical  attention  dur- 
ing the  voyage,  purchases  a  steamship 
ticket,  and  enters  the  vessel  without  noti- 

Note.  -^  Duty  of  carrier  to  accept  as 
a  passenger  one  physically  or  ntew 
tally  disabled. 

This  note  does  not  cover  the  question  as  to 
the  duty  of  the  carrier  to  a  physically  or 
mentally  disabled  peraon  whom  it  has  ac- 
cepted as  a  passenger,  but  only  the  question 
as  to  the  carrier's  duty  to  accept  such  per- 
son in  the  first  instance. 

As  to  the  right  of  a  carrier  to  reject 
persons  having  a  contagious  disease,  see 
case  note  to  Pullman'  Co.  v.  Krauss,  4 
L.R.A.(N.S.)   103. 

Duty  of  carrier  as  to  passenger  taken 
ill  during  journev,  soe  note  to  Lake  Shore 
&  M.  S.  R.  Co.  V.  Salzman,  31  L.R.A.  261. 

Generally. 

It  is  not  only  reasonable  but  necessary 
that  sick  and  decrepit  people  should  be 
carried,  but  their  right  in  this  rcsi)ect  is 
not  unlimited.  (Lemont  v.  Washington  & 
Cw.  K.  Co.  1  Mackey,  180,  47  Am.  Rep. 
238)   since  railroad  carriers  are  not  travel- 
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fying  the  carrier  of  that  fact  and  arrang- 
ing for  the  necessary  care,  cannot  complain 
if  the  carrier  refuses  to  accept  him,  and 
puts  him  ashore  before  the  vessel  begins 
its  voyage. 

Same  -^  statutory  provision  -»  effect. 

3.  Neither  a  statute  requiring  passenger 
vessels  to  carry  a  duly  qualified  medical 
practitioner,  nor  the  presence  of  such  per- 
son on  the  vessel,  changes  the  carrier's 
right  to  refuse  to  receive  as  an  ordinary 
passenger  a  person  in  need  of  medical  at- 
tention during  the  voyage. 

Same  — right  to  reject. 

4.  An  ocean  passenger  carrier  has  a  right 
to  refuse  to  receive  as  an  ordinary  passen- 

§er  a  person  in  need  of  medical  attention 
uring  the  voyage. 

Trial  —  directed     verdict  —  plaintiff's 
proof  of  defendant's  case. 
6.  If  one  suing  a  carrier  in  tort  for  re- 


fusing to  accept  him  as  a  passen<;er  puts  in 
evidence  as  part  of  his  case  facts  showing 
a  justification  for  the  refusal,  a  verdict 
should  be  directed  for  defendant,  although 
the  burden  of  proving  justification  in  such 
cases  is  upon  it. 

Appeal  —  compulsory   election  —  error 
—  reversal. 

6.  The  administratrix  of  one  who,  after 
purchasing  a  ticket  for  an  ocean  voyage,  is 
excluded  from  the  vessel,  who  brings  actions 
in  contract  and  tort  to  recover  the  damages 
for  the  carrier's  act,  and  under  compulsion 
of  the  court  elects  to  proceed  in  tort  when 
she  has  no  right  to  maintain  the  action  in 
that  form,  has  a  right  to  a  reversal,  to  per- 
mit her  to  try  out  her  right  to  a  return  of 
the  passage  money. 

Judgment  —  probate  decree  —  collater- 
al attack. 

7.  The   finding  of  a  probate  court  upon 


ing  hospitals,  nor  their  employees  nurses 
(New  Orleans,  J.  &  G'.  N.  R.  Co.  v.  Statham, 
42  Miss.  607,  97  Am.  Dec.  478),  and  a  car- 
rier is  not  bound  to  turn  its  cars  into  nur- 
series, -  prisons,  or  hospitals,  or  its  em- 
ployees into  nurses  or  jailers  (Furgason  v. 
Citizens'  Street  R.  Co.  16  Ind.  App.  173,  44 
N.  E.  930;  Croom  v.  Chicago,  M.  &  St. 
P.  R.  Co.  52  Minn.  296,  18  L.R.A.  602,  38 
Am.  St.  Rep.  667,  53  N.  W.  1128). 

If,  because  of  physical  or  mental  disabil- 
ity, one  is  unable  to  take  care  of  himself, 
a  passenger  carrier  is  not  bound  to  ac- 
cept him  as  a  passenger  without  an  at- 
tendant. Denver  &  R.  G.  R.  Co.  v.  Derry 
(Colo.)  108  Pac.  172;  Croom  v.  Chicago, 
M.  &  St.  P.  R.  Co.  supra ;  Illinois  C.  R.  Co. 
v.  Smith,  85  Miss.  349,  70  L.R.A.  642,  107 
Am.  St.  Rep.  293,  37  So.  043. 

Nor  is  it  bound  to  accept  him  if,  be- 
cause of  such  disability,  he  may  cause  in- 
jury or  substantial  discomfort  to  other  pas- 
sengers. Meyer  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  4  C.  C.  A.  221,  10  U.  S.  App.  677,  54 
Fed.  116. 

But  a  person  cannot  be  arbitrarily  re- 
fused transportation  merely  because  he  is 
apparently  disabled.  Illinois  C.  R.  Co.  v. 
Smith,  supra. 

When  a  person  apparently  disabled  ap- 
plies for  transportation,  it  is  the  duty  of 
the  agent  of  the  carrier  to  listen  to  any  ex- 
planations touching  his  capacity,  and  .to 
judge  of  his  competency  to  travel  alone,  in 
the  light  of  the  facts  then  made  known. 
Ibid. 

The  question  of  the  reasonableness  or  un- 
reasonableness of  the  carrier's  refusal  to 
accept  an  apparently  disabled  passenger 
is  a  question  of  fact  for  the  jury.     Ibid. 

Sick   persons. 

In  Pullman  Palace  Car  Co.  v.  Barker,  4 
Colo.  344,  34  Am.  Rep.  89,  and  New  Or- 
leans, J.  &  G.  N.  R.  Co.  V.  Statham,  supra, 
it  is  said,  ohitcrf  that  persons  who  are  ill 
have  a  right  to  enter  the  cars  of  a  railroad 
company  and  travel  therein ;  that,  as  a  com- 
mon carrier  of  passengers,  the  companv  lias 
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no  right  to  prevent  them.  But  as  is  shown 
by  the  preceding  cases,  this  right  is  not 
unlimited. 

Insane  persons. 

In  Owens  v.  Macon  &  B.  R.  Co.  119  Ga. 
230,  63  L.R.A.  946,  46  S.  E.  87,  it  was  held 
that  a  carrier  rightfully  declined  to  re- 
ceive an  insane  person  who,  at  the  time  of 
entering  the  conveyance,  exhibited  signs  of 
violence,  which  indicated  that  his  presence 
and  conduct  would  tend  to  the  manifest  an- 
noyance of  others. 

In  Meyer  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
supra,  it  was  held  that  a  carrier  was  not 
bound  to  accept,  and  should  not  have  ac- 
cepted, as  a  passenger  a  person  known  to 
the  company  to  be  insane  and  unaccom- 
panied by  friends  or  attendants,  though  he 
at  the  time  was  apparently  harmless. 

In  Owens  v.  Macon  &  B.  R.  (Ik),  supra, 
it  was  held  that  a  carrier  could  not  be  re- 
quired to  take  an  insane  person  in  its  bag- 
gage car,  which  was  not  intended  for  pas- 
sengers. 

In  the  same  case  it  was  held  that  common 
carriers  cannot  absolutelv  refuse  to  trans- 
port  persons  who  iire  insane,  but  may,  in 
all  cases,  insist  that  they  be  properly  at- 
tended, safely  guarded,  and  securely  re- 
strained. 

In  this  latter  case  it  was  also  held  that, 
where  it  becomes  necessary  to  transport  a 
lunatic  who,  by  reason  of  his  violence,  may 
endanger  the  safety  or  interfere  with  the 
comfort  of  other  travelers,  the  carrier  is  en- 
titled to  Reasonable  notice,  in  order  that  it 
may  make  proper  arrangements  for  his 
transportation. 

Blind  persons. 

In  Zaclierv  v.  Mobile  &  O.  R.  Co.  74  Miss. 
520,  36  L.K.A.  546,  60  Am.  St  Rep.  529, 
21  So.  246,  it  was  held  that  a  common  car- 
rier could  not  refuse  to  accept  a  person  as 
a  passenger  upon  the  sole  ground  that  he 
was  blind. 

And  going  a  stop  further,  it  was  held 
in  Zachery  v.  ^lobile  &  O.  R.  Co.  76  Miss. 


1910. 


CONNORS  V.  CUNARD  STEAMSHIP  CO. 


173 


which  letters  of  administration  are  granted 
cannot  be  attacked  in  a  collateral  proceed- 
ing, where,  by  statute,  the  probate  court  is 
on  the  footing  of  a  court  of  general  juris- 
diction. 

(January   7,    1910.) 

EXCEPTIONS  by  both  plaintiff  and  de- 
fendant to  rulings  of  the  Superior  Court 
for  Suffolk  County  made  during  the  trial  of 
consolidated  actions,  the  first  of  which  was 
brought  to  recover  damages  for  breach  of 
an  alleged  contract  of  transportation,  and 
the  second  to  recover  damages  in  tort  for 
refusal  to  accept  plaintiff's  intestate  as  a 
passenger  on  defendant's  ship;  plaintiff  ex- 
cepting to  the  direction  of  a  verdict  for  de- 
fendant in  the  first  action,  and  defendant 
excepting  to  rulings  made  during  the  trial 


of  the  second  action  which  resulted  in  a  ver- 
dict for  plaintiff. 

Exceptions  sustained  in  the  first  action, 
and  judgment  for  defendant  in  the  second 
action. 

Statement  by  Lorlng,  J.: 

On  February  24,  1905,  the  defendant  cor- 
poration sold  a  ticket  entitling  the  plaintiff 
and  the  intestate  to  a  second  cabin  passage 
from  Boston  to  Queenstown  (or  Liverpool) 
on  the  Ivernia,  sailing  from  Boston  on  the 
28th  of  the  same  month.  The  ticket  was 
sold  to  Mrs.  Freeman  (by  whom  the  plain- 
tiff and  her  sister  had  been  employed  for 
some  two  years),  and  not  to  the  plaintiff 
nor  to  the  intestate.  But  no  question  on 
that  point  was  raised  at  the  trial. 

The    intestate   cams    to    this    countrv   in 


740,  41  L.R.A.  385,  65  Am.  St.  Rep.  017, 
23  So.  434,  that  the  carrier  could  not  re- 
fuse to  accept  a  person  as  a  passenger  upon 
the  ground  that  he  was  blind  and  unac- 
companied by  another  person,  unless  he  was 
otherwise  incompetent  to  travel  alone. 

Apparently  receding  somewhat  from  the 
doctrine  of  the  two  preceding  cases,  it 
was  held  in  Illinois  C.  R.  Co.  v.  Smith,  85 
MisB.  349,  70  L.R.A.  642,  107  Am.  St.  Rep. 
293,  37  So.  643,  that  every  blind  person  is 
presumed  to  be,  in  the  absence  'of  proof  of 
experience,  unfit  to  travel  alone,  and  that 
therefore,  when  a  blind  person  unknown  to 
the  carrier's  agent  applies  for  carriage  as 
a  passenger,  and  such  carriage  is  refused, 
the  carrier  is  not  rendered  liable  by  this 
act  alone  to  be  mulcted  in  damages. 

hi  Illinois  C.  R.  Co.  v.  Allen,  121  Ky.  138, 
89  S.  W.  150,  11  A.  &  E.  Ann.  Cas.  970, 
it  was  held  that  a  carrier  had  the  legal 
right  to  protect  itself  against  additional 
rpsponsibility  by  requiring  a  blind  trav<Uer 
to  secure  the  services  of  an  attendant,  be- 
fore selling  him  a  ticket  or  accepting  him 
as  a  passenger. 

In  Illinois  C.  R.  Co.  v.  Smith,  supra,  it 
was  held  to  be  the  duty  of  tlie  agent  of  the 
carrier  to  listen  to  explanations  made  by  a 
blind  person  applying  for  a  passage,  and  to 
judge  of  his  competency  to  travel  alone  in 
the  light  of  the  facts  then  made  known  to 
him. 

Intoxicated    persons. 

Men  so  drunk  as  to  be  dangerous  to  other 
passengers  should  not  be  permitted  aboard 
the  cars.  Pittsburg  &  C.  R.  Co.  v.  Pillow, 
76  Pa.  510,  18  Am.  Rep.  424. 

A  carrier  has  the  right  of  refusing  to 
receive  as  a  passenger  one  who  is  so  drunk 
as  to  be  dangerous  or  annoying  to  other 
passengers.  Putnam  v.  Broadway  &  S.  Ave. 
R.  Co.  55  N.  Y.  108,  14  Am.  Rep.  100;  Story 
v.  Norfolk  &  S.  R.  Co.  133  N.  C.  59,  45  S. 
E.  349. 

A  passenger  carrier  is  not  required  to  ac- 
cept as  a  passenger  one,  without  an  attend- 
ant, who,  from  intoxication,  is  mentally  or 
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physically  incapable  of  taking  care  of  him- 
self. Price  V.  St.  Louis,  I.  M.  &  S.  R.  Co, 
75  Ark.  479,  112  Am.  St.  Rep.  79,  88  S.  W. 
576;  Freedon  v.  New  York  C.  &  H.  K.  R.  Co. 
24  App.  Div.  308,  48  N,  Y.  Supp.  584. 

A  carrier  may  refuse  to  receive  as  a 
passenger  one  who  is  so  far  intoxicated  as 
to  affect  his  conduct.  Louisville  &.  E.  R. 
Co.  V.  McNally,  31  Ky.  L.  Rep.  1357,  106  S. 
W.  124. 

Or  if  the  conductor  believes,  and  under 
all  the  circumstances  has  reasonable 
grounds  to  believe,  that,  if  admitted  to  the 
car,  he  will  be  boisterous  or  disorderly. 
Ibid. 

Or  if  on  previous  occasions  when,  intoxi- 
cated he  has  been  guilty  of  vul^^ar  or  of- 
fensive conduct  on  the  cars  of  tlic  carrier, 
and  is  again  in  a  similar  state  of  intoxi- 
cation.    Ibid. 

But  in  Story  v.  Norfolk  &  S.  R.  Co.  supra, 
it  was  held  that  the  right  to  refuse  to  ac- 
cept one  as  a  passenger  must  depend  sole- 
ly upon  his  condition  at  that  time,  and 
not  upon  the  fact  that  on  a  prior  occasion 
he  was  drunk  and  disorderly  while  on  one 
of  the  carrier's  trains. 

A  carrier  is  not  bound  to  receive  any 
person  as  a  passenger  who  is  drunk  to  such 
a  degree  as  to  be  disgusting,  offensive,  dis- 
agreeable, or  annoying;  and  a  person  so 
drunk  as  to  be  likely  to  violate  the  common 
proj)rieties,  civilities,  and  decencies  of  life, 
has  no  right  to  a  passage  while  in  that  con- 
dition. Pittsburgh,  G.  &  St.  L.  R.  Co.  v. 
Vandyne,  57  Ind.  576,  26  Am.  Rep.  68. 

Slight  intoxication,  however,  such  as 
would  not  be  likely  to  seriously  affect  the 
conduct  of  the  person  intoxicated,  would 
not  be  sufficient  ground  to  refuse  him  pas- 
sage in  a  public  car,  although  his  behavior 
might  not  in  all  respects  be  strictly  becom- 
ing.    Ibid. 

And  in  Paris  &  G.  N.  R.  Co.  y.  Robinson 
(Tex.  Civ,  App.)  114  S.  W.  658,  it  was 
held,  obiter,  that  one  who  was  drunk  and 
staggering,  and  yet  capable  of  transacting 
with  intelligence  important  business,  and 
providing  for  his  own  safety  and  comfort^ 
could  not  be  refused  transportation. 
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1803,  and  had  been  employed  as  a  servant  in 
aevcral  families  during  the  intervening 
twelve  years.  On  February  13  or  14,  1905, 
upon  the  advice  of  her  physician,  she  sub- 
mitted to  an  exploratory  operation  at  a 
hospital.  This  operation  disclosed  the  fact 
that  the  intestate  was  suffering  from  a  can- 
cer of  the  uterus,  and  that,  on  account  ot 
the  peculiar  position  of  the  growth  and  it.s 
advancea  stage,  an  operation  would  not  be 
of  benefit  to  her.  The  plaintiff's  evidence 
also  showed  that  her  death  was  expected  in 
five  or  six  iponths.  These  facts  and  the 
probable  result  of  an  operation  were  known 
to  the  plaintiff,  but  not  to  the  intestate. 

On  the  morning  of  February  28th  the  two 
sisturs,  with  some  friends,  drove  to  the  de- 
fendant's wharf  in  East  Boston.  The  Ivcr- 
nia  was  not  ready  to  receive  second-class 
passengers  when  they  arrived,  and  they 
waited  in  a  room  for  some  fifteen  minutes. 

The  evidence  was  somewhat  conflicting  as 
to  the  movements  of  the  intestate  between 
the  time  when  she  left  the  waiting  room  and 
undressed  and  went  to  bed  in  her  room  on 
the  Ivernia.  The  plaintiff's  evidence  tended 
to  show  that  she  walked  about  and  talked 
with  her  friends,  while  the  defendant's  evi- 
dence tended  to  show  that  she  was  support- 
ed and  almost  carried  to  her  room,  and  tliat 
she  looked  very  ill  at  the  time.  The  evi- 
dence of  both  parties  showed  that  she  un- 
dressed and  went  to  bed  before  the  Ivernia 
cast  off  from  the  wharf. 

The  fact  that  the  intestate  had  undressed 
and  gone  to  bed  was  reported  to  the  ship's 
surgeon,  who  was  on  duty  at  the  third-class 
gangway.  He  immediately  stopped  em- 
barkation at  that  gangway,  and  went  to  her 
room.  On  arriving  there  he  felt  her  pulse, 
looked  at  her  tongue,  and  asked  the  intes- 
tate and  the  plaintiff  wiiat  the  matter  was. 
Whereupon  the  plaintiff  handed  to  the  sur- 
geon the  following  letter  from  Dr.  Hare: 

27th  Feb. 
Ship  Surgeon  S.  S.  Ivernia. 
My  dear  Doctor: — 

May  I  explain  to  you  a  most  sad  case 
which  will  be  under  your  care  during  this 
crossing? 

The  patient  herself  has  no  idea  of  the 
nature  of  her  trouble,  so  will  you  kindly 
make  light  of  anything  occurring,  and  give 
U8  your  aid  in  concealing  facts. 

This  note  will  be  handed  to  you  by  her 
sister,  who  knows  all. 

She  has  endothelioma  of  uterus  too  ad- 
vanced for  more  than  curetting  and  cautery, 
which  I  did  February  13.  Unfortunately 
this  is  her  wcok  to  ex])ect  menstruation,  but 
I  trust  it  will  give  you  no  special  trouble. 
She  will  bo  supplied  with  creolin  for  douches 
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and  codeia  suppos.  (o  v  grs  iss)  for  pain  if 
needed. 

May  I  suggest  an  early  vaginal  pack 
should  the  loss  of  blood  pass  the  normal, 
that  strength  may  be  saved  until  she 
reaches  home. 

Any  kindness  shown  to  her  if  in  need  will 
be  greatly  appreciated  by  myself  and  others. 

Thanking  you  in  advance,  I  am 

Very  sincerely, 
C.  H.  Hare. 

The  surgeon  read  this  letter,  left  the 
room,  and  gave  directions  that  the  intestate 
should  not  be  allowed  to  proceed  on  the  voy- 
age. 

The  plaintiff  testified  "that  thereupon  the 
intestate  dressed  and  walked  to  the  stairs, 
where  some  stewards  made  a  chair  of  their 
hands,  and  carried  her  up  and  placed  her  on 
a  settee  in  the  second-cabin  waiting  room  on 
the  wharf,"  where  she  had  to  wait  for  an 
hour  or  more  while  a  carriage  was  procured. 
Finally  the  carriage  arrived,  their  baggage 
was  found,  and  they  drove  to  the  house  of  a 
friend  in  Chelsea,  arriving  there  between  4 
and  5  o'clock  in  the  afternoon.  The  plaintiff 
and  her  intestate  stayed  at  the  friend's 
home  in  Chelsea  for  five  w-ceks,  when  they 
sailed  on  the  White  Star  ship  Cymric  as 
first-cabin  passengers,  arriving  at  Queens- 
town  on  April  13th.  The  intestate  died  at 
her  home  in  Ireland,  on  July  29th  of  the 
same  year. 

The  ship's  surgeon  testified  that,  after 
reading  the  letter,  he  said  "that  under  the 
circumstances  Margaret  Connors  was  not  in 
condition  to  travel  without  serious  risk  to 
her  life.  The  sister  told  me  that  Dr.  Hare 
said  she  was  fit  to  travel,  and  denied  the 
statement  made  in  Dr.  Hare's  letter  as  to 
the  menstrual  period."  He  further  testified: 
"I  told  Margaret  Connors  and  her  sister  I 
considered  her  in  an  unfit  condition  to 
travel  just  then,  and  that  they  should  post- 
pone the  voyage.  I  also  told  Mr.  Edwards, 
of  the  Cunard  Boston  office,  that  *I  refused 
to  take  charge  of  the  case.' " 

On  the  part  of  the  plaintiff,  testimony 
was  given  by  a  Boston  physician  and  by  the 
specialist  who  performed  the  exploratory  op- 
eration on  the  intestate,  and  also  by  a  sur- 
geon who  examined  her  just  after  February 
28th,  "that  in  their  opinion  there  was  noth- 
ing about  the  physical  condition  of  the 
plaintiflT's  intestate  on  or  about  February 
28,  1905,  that  would  make  a  voyage  across 
the  ocean  dangerous  to  her;  that  she  was 
not  too  weak  to  travel ;  that  she  was  not 
in  any  danger  of  immediate  death  from  the 
disease  or  from  its  rapid  progress;  that  its 
progress  would  be  slow;  that  there  was  no 
reason  to  expect  any  fatal  hemorrhage  or 
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sbe  was  just  as  safe  on  the  sea  as  on  the 
land;  that  any  packing  rendered  necessary 
or  advisable  during  the  voyage  on  account 
of  any  possible  hemorrhage  would  require  no 
surgical  instruments,  and  could  be  accom- 
plished by  the  hands;  that  if  one  desired  to 
use  instruments,  an  ordinary  spoon  was  as 
useful  as  anything  else;  that  any  such 
packing  did  not  require  the  skill  of  a  physi- 
cian, but  could  be  performed  by  a  nurse, 
the  intestate's  sister,  or  any  ordinary  person 
fairly  conversant  with  such  matters." 

Nothing  was  said  to  the  defendant  corpo- 
ration when  the  ticket  for  the  intestate  and 
the  plaintiff  was  bought  of  it,  as  to  the  in- 
testate's  condition. 

The  defendant  asked  for  thirty  rulings 
on  liability  and  six  on  the  damages  recover- 
able. Among  other  rulings  asked  for  by  it 
was  a  ruling  directing  the  jury  as  matter 
of  law  to  find  a  verdict  in  its  favor. 

The  plaintiff  was  required  to  elect  be- 
tween her  action  in  tort  and  her  action  in 
contract,  and  she  elected  to  go  to  the  jur>' 
on  her  action  in  tort.  The  action  in  tort  is 
the  second  of  the  two  actions  now  before  us. 

The  presiding  judge  instructed  the  jury 
that,  on  the  liability  of  the  defendant,  there 
was  only  one  question  for  them  to  decide, 
to  wit.  Did  the  intestate  leave  the  Ivernia 
Toluntarily  ? 

The  plaintiff  had  a  verdict  and  the  case  is 
here  on  exceptions. 

Mr.  Thonins  Hunt,  with  Messrs.  Gas- 
ton, Snow,  &  Saltonstall,  for  plaintiff: 

The  mere  fact  that  a  person  is  afflicted 
with  an  internal  disease  will  not  justify  a 
common  carrier  in  refusing  to  accept  such 
person  as  a  passenger. 

Sheridan  v.  Brooklyn  City  &  N.  R.  Co.  36 
K.  Y.  39,  93  Am.  Dec.  490;  Pullman  Palace 
Car  Co.  V.  Barker,  4  Colo.  344,  34  Am.  Rep. 
89;  Zachery  v.  Mobile  &  0.  R.  Co.  74  Miss. 
620,  36  L.R.A.  546,  60  Am.  St.  Rep.  529,  21 
So.  246;  Bryant  v.  Rich,  106  Mass.  180,  8 
Am.  Rep.  311;  New  Orleans,  J.  &  G.  N.  R. 
Co.  v.  Statham,  42  Miss.  607,  97  Am.  Dec.  478. 

The  plaintiff  established  a  prima  facie 
case  when  she  showed  that  her  intestate  was 
on  board  the  defendant's  ship  under  a  con- 
tract of  transportation  with  the  defendant, 
and  that  the  defendant  forced  her  to  leave 
the  ship  against  her  will. 

St.  John  V.  Eastern  R.  Co.  1  Allen,  644; 
Hathaway  v.  Hatchard,  100  Mass.  296,  35 
N.  E.  857;  Mountford  v.  Cunard  S.  S.  Co. 
202  Mass.  345,  88  N.  E.  782;  Jackson  v. 
Knowlton,  173  Mass.  94,  53  N.  E.  134. 

The  fact  that  the  plaintiff's  intestate  left 
the  ship  without  being  forcibly  ejected  does 
not  show  that  she  consented  to  the  ejection 
and  went  voluntarilv* 

Consolidated  Traction  Co.  v.  Taborn,  68 
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I  N.  J.  L.  1,  32  Atl.  685;  Central  R.  &  Bkg. 
Co.  v.  Roberts,  91  Ga.  513,  18  S.  E.  315; 
Georgia  R.  &  Bkg.  Co.  v.  Eskew,  86  Ga. 
641,  22  Am.  St.  Rep.  490,  12  S.  E.  1061; 
Eddy  V.  Syracuse  Rapid  Transit  R.  Co.  50 
App.  Div.  109,  63  N.  Y.  Supp.  645;  Ray  v. 
Cortland  &  H.  Traction  Co.  19  App.  Div. 
530,' 46  N.  Y.  Supp.  521. 

Mr.  James  li.  Putnam,  for  defendant: 

A  carrier  may  exclude  passengers  against 
whom  there  is  any  reasonable  objection,  in- 
cluding those  who  are  not  in  a  fit  state  to 
mfake  the  journey. 

Chitty  &  T.  Carr.  p.  243;  Story,  Bailm. 
§§  591,  591a;  Pearson  v.  Duane,  4  Wall. 
605,  18  L.  ed.  447. 

If  a  carrier  reasonably  believes  facts  in 
regard  to  a  passenger  which,  if  true,  would 
justify  the  carrier  in  excluding  him,  he  may 
exclude  him  as  if  the  facts  were  true. 

Murphy  v.  Union  R.  Co.  118  Mass.  228; 
Hudson  V.  Lynn  &  B.  R.  Co.  178  Mass.  64, 
59  N.  E.  647;  Paddock  v.  Atchison,  T.  &  S. 
F.  R.  Co.  4  L.R.A.  231,  37  Fed.  841 ;  Lemont 
V.  Washington  &  G.  R.  Co.  1  Mackey,  180; 
47  Am.  Rep.  238;  Thurston  v.  Union  P.  R. 
Co.  4  Dill.  321,  Fed.  Cas.  No.  14,019. 

Carriers  by  water  may  exclude  persons 
whose  presence  on  board  ship  will  cause  ex- 
pense or  inconvenience  to  the  shipowner, 
and  this  rule  excludes  persons  who,  from 
their  physical  or  mental  condition,  are  un- 
fit to  travel  safely. 

Pearson  v.  Duane,  supra;  5  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  538;  Hutchinson,  Carr. 
2d,  ed.  §  670;  Lousivillc,  N.  &  G.  S.  R.  Co. 
V.  Fleming,  14  Lea,  128;  Sevier  v.  Vicks- 
burg  &  M.  R.  Co.  61  Miss.  8,  48  Am.  Rep. 
74;  Croom  v.  Chicago,  M.  &  St.  P.  R.  Co. 
62  Minn.  296,  18  L.R.A.  602,  38  Am.  St. 
Rep.  557,  53  N.  W.  1128;  2  Hutchinson, 
Carr.  3d.  ed.  §§  960,  908;  Indianapolis,  P. 
&  C.  R.  Co.  V.  Pitzer,  109  tnd.  179,  58  Am. 
Rep.  387,  6  N.  E.  310,  10  N.  E.  70;  Owens 
V.  Macon  &  B.  R.  Co.  119  Ga.  230,  63  L.R.A. 
946,  46  S.  E.  87. 

On  grounds  of  public  policy,  a  carrier 
may  exclude  persons  whose  presence  may  be 
dangerous  or  annoying  to  other  passengers. 

Murphy  v.  Union  R.  Co. ;  Hudson  v.  Lynn 
&  B.  R.  Co.;  and  Paddock  v.  Atchison,  T. 
&  S.  F.  R.  Co., — supra;  Meyer  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  4  C.  C.  A.  221,  10  U.  S. 
App.  677,  54  Fed.  116;  Lemont  v.  Washing- 
ton &  G.  R.  Co.;  Thurston  v.  Union  P.  R. 
Co.;  and  Pearson  v.  Duane, — supra;  Dulieu 
V.  White  [1901]  2  K.  B.  685;  Croom  v. 
Chicago,  M.  &  St.  P.  R.  Co.  52  Minn.  298, 
18  L.R.A.  602,  38  Am.  St.  Rep.  657,  63  N. 
W.  1128. 

If  the  defendant  had  no  notice  of  the 
plaintiff's  condition  prior  to  the  time  she 
came  on  board  the  Ivernia,  she  never  ac- 
quired auv  rights  as  a  passenger. 
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Hogirer  V.  Boston  Elev.  R.  Co.  198  Mass. 
260,  15  L.R.A.(N.S.)  960,  84  N.  E.  464. 

lioring,  J.y  delivered  the  opinion  of  the 
court: 

The  principal  question  presented  by  the 
defendant's  exceptions  in  the  second  action 
is  an  important  one,  not  directly  decided  in 
any  case  which  has  come  to  our  att^sntion. 

The  general  rule  that  a  common  carrier 
is  bound  to  accept  anybody  and  everybody 
who  presents  himself  for  transportation, 
and  pays  the  regular  fare,  has  its  limita- 
tions. A  common  carrier  is  bound  to  care 
for  all  who  have  become  its  passengers. 
For  that  reason  not  only  is  it  not  bound  to 
accept,  but  it  is  under  obligation  to  refuse 
to  accept,  as  a  passenger  an  insane  person 
without  a  proper  attendant  or  attendants 
(Owens  V.  Macon  &  B.  R.  Co.  119  Ga.  230, 
63  L.R.A.  946,  46  S.  E.  87;  Meyer  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  4  C.  C.  A.  221,  10 
U.  S.  App.  677,  54  Fed.  116)  ;  or  one  who 
has  smallpox  (Paddock  v.  Atchison,  T.  & 
S.  F.  R.  Co.  4  L.R.A.  231,  37  Fed.  841;  and 
the  same  is  true  of  one  who,  because  of  in- 
toxication or  for  any  other  reason,  would 
be  offensive  to  other  passengers  (Vinton  v. 
Middlesex  R.  Co.  11  Allen,  304,  87  Am.  Dec. 
714;  Murphy  v.  Union  R.  Co.  118  Mass. 
228;  Hudson  v.  Lynn  &  B.  R.  Co.  178  Mass. 
64,  59  N.  E.  647 ;  I^mont  v.  Washington  & 
G.  R.  Co.  1  Mackey,  180,  47  Am.  Rep.  238). 

The  jury  was  instructed  in  Thurston  v. 
Union  P.  R.  Co.  4  Dill.  321,  Fed.  Cas.  No. 
14,019,  that  a  common  carrier  was  not 
bound  to  accept  as  a  passenger  one  who 
sought  transportation  for  a  criminal  pur- 
pose, and  on  that  ground  that  the  defendant 
was  justified  in  refusing  to  sell  a  ticket  to 
a  three  card  monte  man. 

It  was  held  in  all  these  cases  that  the 
justification  was  made  out  if  the  carrier 
had  reasonable  cause  to  suppose,  and  did 
suppose,  that  the  safety  or  convenience  of 
other  passengers  would  be  endangered  by  the 
person  in  question,  and  that  it  was  not  nec- 
essary to  wait  to  see  if  the  person  believed, 
and  with  reason,  to  be  afflicted  with  an  in- 
fectious disease,  or  so  insane,  drunk,  or  sick 
as  to  be  likely  to  interfere  with  the  safety 
or  convenience  of  other  passengers,  was  or 
was  not  in  fact  in  the  condition  he  appeared 
to  be  in. 

The  doctrine  established  by  these  cases  is 
admitted  by  the  learned  counsel  for  the 
plaintiff.  His  contention  is  that  the  right 
of  the  carrier  to  exclude  a  person  who 
wishes  to  become  a  passenger  is  confined  to 
those  cases  where  the  safety  or  convenience 
of  other  passengers  is  endangered,  or  thought 
to  be  endangered,  and  that  "the  mere  fact 
that  a  person  is  afflicted  with  an  internal 
disease  will  not  justify"  a  carrier  in  refus- 
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ing  to  accept  him  as  a  passenger,  if  he  of- 
fers to  pay  the  regular  fare.  He  relies  on 
statements  in  Sheridan  v.  Brooklyn  City  & 
N.  R.  Co.  36  N.  Y.  39,  93  Am.  Dec.  490; 
Pullman  Palace  Car  Co.  v.  Barker,  4  Colo. 
344,  34  Am.  Rep.  89;  and  New  Orleans,  J. 
&  G.  N.  R.  Co.  V.  Statham,  42  Miss.  607,  97 
Am.  Dec.  478;  and  the  decision  in  Zachery 
V.  Mobile  &  O.  R.  Co.  74  Miss.  520,  36  L.R.A. 
546,  60  Am.  St.  Rep.  529,  21  So.  240,  in 
support  of  that  contention. 

The  decision  in  Zachery  v.  Mobile  &  O.  R. 
Co.  does  not  help  the  plaintiff.  What  was 
there  decided  was  that  the  complaint  in  that 
case  stated  a  good  cause  of  action.  It  was 
a  complaint  for  refusing  to  sell  the  plaintiff 
a  ticket  because  he  was  blind.  But  the  re- 
port states  that  "it  is  alleged  in  the  com- 
plaint, and  admitted  by  the  demurrer,  that 
appellant  was  not  infirm,  but  robust,  able 
to  take  care  of  himself  and  to  comply  with 
the  rules  applying  to  passengers  generally; 
that  he  had  been  traveling  on  appellee's 
road  for  several  years,  and  given  no  cause 
of  complaint  to  appellee's  servants  and  none 
was  ever  made.  All  this  being  admitted  by 
the  demurrer,  the  doctrines  laid  down  in  Se- 
vier V.  Vicksburg  &  M.  R.  Co.  61  Miss.  10, 
48  Am.  Rep.  74,  relied  on  by  appellee,  do 
not  apply  to  this  case.  There  is  nothing  to 
show  that  appellant  was  informed  that  the 
absence  of  an  attendant  was  the  cause  of 
his  rejection,  and  nothing  to  show  that  he 
needed  one." 

There  is  a  general  statement  in  the  opin« 
ion  in  Sheridan  v.  Brooklyn  City  &  N.  R. 
Co.  36  N.  Y.  39,  42,  93  Am.  Dec)  490,  that 
a  sick  person  is  entitled  to  ride  in  the  cars, 
and  there  is  a  similar  statement  in  Pull- 
man Palace  Car  Co.  v.  Barker,  4  Colo.  344, 
348,  34  Am.  Rep.  89.  But  taken  in  connec- 
tion with  the  point  under  discussion  in  the 
case  in  question,  neither  statement  is  of  Im- 
portance. The  question  to  be  decided  in 
Sheridan  v.  Brooklyn  City  &  N.  R.  Co.  was 
whether  the  judge  was  wrong  in  refusing  to 
instruct  the  jury  that  the  fact  that  the  de- 
ceased (for  whose  death  the  action  was 
brought)  was  a  child  (he  was  nine  years 
old) ,  makes  no  diflerence  in  the  rule  of  law  as 
to  the  question  of  negligence ;  if  not  of  years 
of  discretion,  he  should  have  a  protector. 
The  court  held  that  the  ruling  asked  for 
was  wrong,  and  in  discussing  that  question 
said  that  "a  sick  or  aged  person,  a  delicate 
woman,  a  lame  man,  or  a  child,"  is  entitled 
to  more  attention  in  getting  on  or  off  the 
cars  or  in  crossing  a  street  than  one  in  good 
health  and  under  no  disability.  The  court 
then  added  the  statement  here  relied  on: 
"All  these  classes  are  entitled  to  use  the 
streets  and  to  ride  in  the  cars."  The  simi- 
lar statement  made  in  Pullman  Palace  Car 
Co,  V.  Barker  is  of  no  more  significance.    In 
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that  case  a  car  of  the  Pullman  Company  got 
on  fire  through  the  negligence  of  its  serv- 
ants, and  the  plaintilT  had  to  leave  her 
berth  and  go  to  another  car  on  an  ''extreme- 
ly" cold  night,  in  her  night  clothes.  "She 
caught  a  severe  cold  which  caused  the  cessa- 
tion of  her  menses  and  resulted  in  a  long 
period  of  illness."  It  was  held  that  the 
negligence  of  the  defendant  was  not  the  im- 
mediate cause  of  that  illness.  In  deciding 
that  point  the  court  said:  "Persons  who 
are  ill  have  a  right  to  enter  the  cars  of  a 
railroad  company  and  travel  therein;  as  a 
common  carrier  of  passengers  the  company 
has  no  right  to  prevent  them;  but  the  in- 
creased risk  arising  from  conditions  affect- 
ing their  fitness  to  journey,  certainly  where 
they  are  unknown  to  the  carrier,  must  rest 
upon  their  own  shoulders."  There  is  a  some- 
what similar  statement  of  no  more  conse- 
quence in  New  Orleans,  J.  &  G.  N.  R.  Co.  v. 
Statham,  42  Miss.  607,  613,  97  Am.  Dec. 
478. 

On  the  other  hand  it  is  plain  that  the 
right  to  exclude  is  not  confined  to  cases 
where  the  safety  or  convenience  of  other 
passengers  is  endangered  or  thought  to  be 
endangered. 

In  Jencks  v.  Coleman,  2  Sumn.  221,  224, 
Fed.  Cas.  No.  7,258,  Judge  Story  charged 
the  jury  that  a  carrier  had  a  right  to  re- 
fuse to  accept  as  a  passenger  a  man  who 
came  to  solicit,  while  in  transit  as  a  pas- 
senger, patronage  for  a  line  of  stagecoaches 
which  ran  in  opposition  to  the  line  with 
which  th€  carrier  had  made  a  contract  in 
order  to  create  a  convenient  through  line  of 
travel.  Similar  decisions  were  made  in  The 
D.  R.  Martin,  11  Blatchf.  233,  Fed.  Cas.  No. 
1,030,  and  in  Barney  y.  Oyster  Bay  &  H.  S. 
B.  Co.  67  N.  Y.  301,  23  Am.  Rep.  116. 

It  was  held  in  Louisville,  N.  &  G.  S.  R. 
Co.  v.  Fleming,  14  Lea,  128,  that  an  old 
colored  man  eighty-three  years  of  age,  whose 
hands  were  partially  paralyzed  and  numb, 
bad  no  cause  of  action  for  being  put  off  the 
train  on  his  failure  to  produce  his  ticket  or 
pay  his  fare.  There  was  evidence  that  he 
had  a  ticket  in  his  pocket  and  that  the  con- 
ductor, although  he  tried,  failed  to  find  it. 
In  Sevier  v.  Vicksburg  &  M.  R.  Co.,  61 
Miss.  8,  48  Am.  Rep.  74,  it  was  held  that 
a  man  had  no  cause  of  action  who,  while 
sick  with  fever,  got  on  a  train,  and  told  the 
conductor  when  he  gave  him  his  ticket  that 
he  was  sick  with  fever,  that  he  wanted  to 
sleep,  and  to  be  waked  up  at  Jackson;  the 
conductor  did  not  wake  him  up,  and  he  had 
to  walk  back  4  miles  from  the  station  next 
beyond  Jackson. 

In  Croom  v.  Chicago  M.  Jk  S.  P.  R.  Co. 
52  Minn.   296,   18  L.R.A.  602,   38  Am.   St. 
Rep.  557,  53  N.  W.  1128,  "the  defendant  ac 
cepted  the  plaintiff  as  a  pa.ssenger  on   its 
26  L.R,A.(N.S.)  V2 


train,    for    transportation    from    Savannah, 
Illinois,   by  way  of  Austin,  Minnesota,  to 
Wells,   in  this  state.     He  was  aged  eighty 
years,  feeble,  and  infirm  in  mind  and  body,, 
and  hence  required  special  care  and  assis- 
tance during  his  journey,  of  which  fact  the 
defendant  was  informed  when  it   accepted 
him  as  a  passenger,  by  a  letter  from   its 
station   agent   at   Savannah,   which   accom- 
panied his  ticket,  and  was  exhibited  to  each 
successive  conductor  on  the  train."     It  was 
held  that,  having  voluntarily  accepted  as  a 
passenger  one  who  required  extra  care,  it 
was  bound  to  furnish  it.    In  coming  to  that 
conclusion  it  was  said,  at  page  298  of  52 
Minn:      "Of  course  a  railroad  company  is 
not  bound  to  turn  its  cars  into  nurseries  or 
hospitals,  or  its  employees  into  nurses.     If 
a  passenger,  because  of  extreme  youth  or  old 
age,  or  any  mental  or  physical  infirmities,  is 
unable  to  take  care  of  himself,  he  ought  to 
be  provided  with  an  attendant  to  take  care 
of  him.    But  if  the  company  voluntarily  ac- 
cepts a  person  as  a  passenger,  without  an 
attendant,  whose  inability  to  care  for  him- 
self is  apparent  or  made  known  to  its  serv- 
ants, and  renders  special  care  and  assistance 
necessary,  the  company  is  negligent  if  such 
assistance  is  not  afforded,     in  such  case  it 
must  exercise  the  degree  of  care  commensu- 
rate with   the   responsibility   which   it   has 
thus    voluntarily    assumed,    and    that    care 
must  be  such  as  is  reasonably  necessary  to 
insure  the  safety  of  the  passenger,  in  view 
of  his  mental  and  physical  condition." 

If  the  most  favorable  view  is  taken  of  the 
plaintiff's  evidence  in  the  case  at  bar,  her 
intestate  presented  herself  on  February  28th 
as  a  person  who  would  require  medical  at- 
tention during  the  voyage  in  question,  and 
expected  the  defendant  corporation  to  fur- 
nish it.  There  is  nothing  in  the  evidence 
which  would  warrant  a  finding  that  the  in- 
testate's sister  assumed  to  have  any  medi- 
cal knowledge  or  skill. 

The  question  of  accepting  as  a  passenger 
a  person  in  need  of  medical  attention  is  a 
more  serious  one  in  case  of  a  carrier  by  wa- 
ter than  in  case  the  proposed  transportation 
is  on  land.  Hospitals  abound  on  shore,  and, 
even  where  there  are  no  hospitals,  physi- 
cians and  surgeons  can  be  found  at  different 
stopping  places  to  whose  care  the  traveler  in 
need  of  medical  attendance  can  be  confided. 
But  in  case  a  person  in  need  of  medical  at- 
tendance is  taken  as  a  passenger  on  a  sea 
voyage,  she  must  be  cared  for  until  the  voy- 
age is  at  an  end,  and,  if  she  is  not  accom- 
panied by  her  oWn  physician,  it  might  well 
be  held  that  the  responsibility  of  caring  for 
her  had  been  assumed  by  the  carrier. 

We  are  of  opinion  that  a  common  carrier 
is  bound  to  take  as  passengers  all  who  offer 
themselves,  ill  or  well,  provided  the  carrier 
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can  furnish  the  necessary  accommodations, 
and  the  passenger  is  willing  to  pay  for  what 
he  demands. 

But  where  a  person  who  is  ill  presents 
herself  to  a  common  carrier  for  transporta- 
tion by  water,  it  is  her  duty  to  state  the 
fact  that  she  is  ill,  and  .make  special  ar- 
rangements for  her  transportation  as  a 
person  in  need  of  medical  attention.  Speak- 
ing in  another  connection,  this  court  said 
in  Spade  v.  Lynn  &  B.  R.  Co.  168  Mass.  285, 
289,  38  L.R.A.  512,  60  Am.  St.  Rep.  393, 
47  N.  E.  88,  89 :  **lf,  for  example,  a  trav- 
eler is  sick  or  infirm,  delicate  in  health, 
specially  nervous  or  emotional,  liable  to  be 
upset  by  slight  causes,  and  therefore  requir- 
ing precautions  which  are  not  usual  or  prac- 
ticable for  travelers  in  general,  notice  should 
be  given,  so  that,  if  reasonably  practicable, 
arrangements  may  be  made  accordingly,  and 
extra  care  be  observed." 

The  case  of  a  person  requiring  medical  at- 
tendance does  not  come  within  the  same 
class  as  the  cases  (put  in  some  of  the  opin- 
ions) where  a  verj'  old  or  a  very  young  per- 
son is  alighting  from  a  car,  and,  for  that 
or  any  other  reason,  requires  more  time 
than  a  person  in  good  health,  and  not  under 
a  disability.  Those  persons  and  persons  la- 
boring under  other  diihculties  are  included  in 
the  class  of  persons  fit  to  travel.  What  we 
have  to  consider  in  the  case  at  bar  is  the 
case  of  one  not  fit  to  travel  without  medi- 
cal attention.  Had  notice  been  given  to  the 
defendant  corporation  of  the  condition  of  the 
plaintiff's  intestate  when  her  ticket  was 
bought  for  her,  the  question  of  what  care 
her  physical  condition  was  likely  to  demand, 
and  how  and  by  whom  it  was  to  be  provided, 
could  have  been  taken  up  with  deliberation, 
and  some  special  arrangement  made  for  the 
necessary  extra  care  and  the  amount  to  be 
paid  to  the  defendant  corporation,  if  it  was 
arranged  that  the  extra  care  was  to  be  fur- 
nished by  it. 

But  nothing  of  that  kind  was  done  in  the 
case  at  bar.  The  ticket  for  the  plaintiff's 
intestate  was  bought  and  paid  for,  and  she 
presented  herself  for  embarkation  as  an  or- 
dinary passenger.  We  are  of  opinion  that 
the  presentation  of  Dr.  Hare's  letter  was  a 
representation  by  her  that  she  needed  medi- 
cal attention  during  the  voyage,  and  looked 
to  the  defendant  corporation  to  supply  it. 

If,  after  the  visit  which  the  ship's  sur- 
geon paid  to  the  intestate  while  she  was  ly- 
ing in  bed  in  her  room,  the  intestate  had  not 
been  put  ashore,  there  would  have  been  a 
serious  question  whether  the  defendant  cor- 
poration had  not  assumed  the  responsibility 
of  giving  her  proper  medical  care  during  the 
voyage,  on  the  principle  acted  upon  by  the 
court  in  deciding  for  the  plaintiff  in  Croom 
v.  Chicago,  M.  &  S.  P.  R.  Co.  supra^ 
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A  ship's  surgeon  seems  to  have  been, 
aboard  the  Ivernia  in  compliance  with  Statw 
18  &  19  Vict.  chap.  119,  §  41,  which  requires 
''every  passenger  ship"  to  carry  "a  duly 
qualified  medical  practitioner"  whenever  the 
number  of  persons  on  board  (including  cab- 
in passengers,  officers,  and  crew)  exceeds 
300.  So  far  as  the  decision  of  the  second  of 
the  two  cases  now  before  us  is  concerned,  it 
may  be  assumed  that  a  passenger  who  falls 
ill  during  the  voyage  can  call  upon  the 
''medical  practitioner"  for  medical  atten- 
tion. But  neither  Stat.  18  &  19  Viet  chap 
119,  §  41,  nor  the  presence  on  the  Ivernia  of 
a  "medical  practitioner"  in  compliance  with 
that  act,  changes  the  right  of  a  common  csir- 
rier  by  water  not  to  receive  as  an  ordinary 
passenger  a  person  in  need  of  medical  at- 
tention. 

In  our  opinion  such  a  carrier  has  that 
right. 

In  the  case  at  bar  the  facts  which  made 
out  the  defendant's  justification  in  refusing 
to  accept  the  plaintiff's  intestate  as  a  pas- 
senger were  a  part  of  the  plaintiff's  case  put 
in  by  her.  Under  these  circumstances  a  ver- 
dict for  the  defendant  should  have  been  di- 
rected as  matter  of  law,  in  spite  of  the  fact 
that  the  burden  of  proving  a  justification  in 
the  action  of  tort  was  on  the  defendant, 
as  to  which,  see  Mountford  v.  Cunard  S.  S. 
Co.  202  Mass.  345,  88  N.  E.  782.  For  cases 
where  it  has  been  held  under  similar  circum- 
stances that  a  verdict  for  the  defendant 
should  have  been  entered  as  matter  of  law, 
see  Debbins  v.  Old  Colony  R.  Co.  154  Mass. 
402,  28  N.  E.  274  and  Emery  v.  Boston  & 
M.  R.  Co.  173  Mass.  136,  53  N.  E.  278. 

We  are  of  opinion  that  the  entry  in  the 
second  action  should  be  judgment  for  the  de- 
fendant.    See  Stat.  1909,  chap.  236,  p.  174. 

It  is  not  necessary  to  decide  whether  the 
order  of  the  judge  requiring  the  plaintiff  to 
elect  would  have  been  right  had  the  plaintiff 
had  a  right  of  action  in  tort.  As  we  have 
said,  the  plaintiff  in  our  opinion  had  no 
right  of  action  in  tort.  Someone  has  a  right 
to  have  the  passage  money  paid  for  the 
ticket  for  the  plaintiff  and  her  sister  re- 
turned, or  such  part  of  it  as  is  due  after 
the  defendant  has  been  allowed  to  recoup 
any  expense  it  waa  at  in  providing  for  the 
passage  of  the  two.  That  question  was  not 
tried.  The  plaintiff  should  have  a  right  to 
show  that  she  is  the  person  to  whom  that 
money  is  due.  For  that  reason  the  plain- 
tiff's exceptions  to  the  order  directing  a  ver- 
dict for  the  defendant  in  the  first  action 
should  be  sustained. 

As  the  first  action  must  go  back  for  a  new 
trial,  the  question  as  to  the  legality  of  the 
appointment  of  the  plaintiff  as  administra- 
trix of  the  estate  of  her  sister  will  come  up 
^or  decision,  and  although  it  was  raised  by 
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the  defendant's  bill  of  exceptions  in  the  sec- 
ond action,  we  shall  consider  it  as  a  ques- 
tion likely  to  arise  at  the  new  trial  of  the 
first  action. 

The  plaintiff's  petition  for  administration 
on  the  estate  of  Marj^aret  Connors  was 
founded  on  the  fact  that  Margaret  Connors 
was  an  inhabitant  of  or  resident  in  the 
county  of  Suffolk  at  the  time  of  her  death. 
It  follows  the  approved  form  and  alleges  that 
she  **last  dwelt  in  Boston."  The  decree  of 
the  probate  court  appointing  the  plaintiff 
administratrix  of  the  estate  of  ^'Margaret 
Connors,  late  of  Boston,"  is  an  adjudication 
that  Margaret  Connors  was  an  inhabitant  of 
or  resident  in  the  county  of  Suffolk  at  the 
time  of  her  decease.  The  probate  court  has 
jurisdiction  to  grant  administration  of  the 
estate  of  persons  who,  at  the  time  of  their 
decease,  were  inhabitants  of  or  residents  in 
the  county  without  proof  that  tlipy  left 
estate  to  be  administered  within  the  county. 
Jurisdiction  to  grant  administration  in  case 
the  deceased  was  a  resident  was  given  by 
Stat.  1783,  chap.  46,  p.  617,  §  1.  The  other 
jurisdiction  to  grant  administration  in  case 
the  deceased  was  a  nonresident  that  left 
property  to  be  administered  within  the  com- 
monwealth was  first  given  by  Stat.  1816- 
18,  chap.  190,  p.  630,  §  1. 

The  question  whether  the  probate  court 
was  wrong  in  finding  as  a  fact  that  Marga- 
ret Connors  was  before  her  death  an  inhab- 
itant of  or  resident  in  the  county  of  Suffolk 
is  not  open  in  this  action.  By  Rev.  Stat. 
1836,  chap.  83,  §  12,  it  was  provided  that 
the  jurisdiction  assumed  by  a  judge  of  pro- 
bate, so  far  as  it  depends  upon  the  place  of 
residence  of  any  person  shall  not  be  con- 
tested except  in  an  appeal,  or  when  the 
want  of  jurisdiction  appears  in  the  same 
record.  This  was  re-enacted  in  Gen.  Stat. 
1860,  chap.  117,  §  4,  and  in  Pub.  Stat.  1882, 
chap.  156,  §  4.  The  probate  court  was  put 
on  the  same  footing  as  that  of  the  supreme 
judicial  court  in  equity,  by  Stat.  1801,  chap. 
415,  p.  1021,  §  4;  that  is  to  say,  on  the  foot- 
ing of  a  court  of  general  jurisdiction.  Both 
provisions  were  reported  by  the  commis- 
sioners who  drafted  the  Revised  Laws.  Com- 
missrmers'  Report,  Rev.  Laws,  chap.  162, 
§§  2,  8.  The  legislative  committee  omitted 
I  8,  b  iiw  the  proposed  re-enactment  of  Rev. 
Stat.  I8oo,  chap.  83,  §  12.  This  evidently 
vas  dc^e  because  the  broader  provisions  of 
Stat  1  B9],  chap.  415,  p.  1021,  §  4,  made  the 
cnntinolince  of  Rev.  Stat.  1836,  chap.  83, 
5  12,  u  iinecessary.  We  are  of  opinion  that 
the  fin.  Ding  of  fact  made  by  the  probate 
court  an  to  the  residence  of  Margaret  Con- 
nors vals  not  the  subject  of  attack  in  this 
action.  [ 

The  rkesult  is  that  the  entry  in  the  first 
action  niust  be  exceptions  sustained,  and  in 
2«L^i.(N.S.) 


the  second  action  judgment  for  the  defend- 
ant. 
So  ordered. 
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NANNIE  N.  JOHNSON,  Appt., 

AMEL    JOHNSON,    Respt. 

(—  Wash.  — ,  106  Pac.  500.) 

Conflict  of  laws  —  marriage  —  avoidance 
of  local  law  —  validity. 

A  marriage  between  persons  who,  to  avoid 
the  law  of  their  domicil  prohibiting  mar- 
riage between  persons  of  certain  degrees  of 
consanguinity,  go  into  another  country 
where  the  marriage  is  valid,  have  the  cere- 
mony performed,  and  immediately  return 
to  their  former  domicil  to  reside,  will  not 
be  recognized  there. 

(January  21,  1910.) 

Note,  —  Law  governing  validity  of  mar^ 

riage. 

The  earlier  cases  on  this  subject  are 
cited  in  notes  to  Hills  v.  State,  57  L.R.A. 
155,  Gabisso's  Succession,  11  L.R.A. (N.S.) 
1082,  and  State  v.  Fenn,  17  L.R.A.(N.S.) 
800. 

Although  the  court  in  Johnson  v.  John- 
son reached  the  same  result  as  if  it  had 
applied  the  doctrine  that  marital  capacity 
is  to  be  determined  by  the  law  of  the  domi- 
cil, and  not  by  the  law  of  the  place  where 
the  marriage  is  celebrated,  the  decision  is 
in  reality  referable  not  to  that  doctrine, 
but  to  the  exception,  based  on  the  public 
policy  of  the  domicil  and  forum,  to  the 
general  principle  that  the  law  of  the  place 
where  the  marriage  is  celebrated,  governs. 

In  Donohue  v.  Donohue,  63  Misc.  Ill, 
116  N.  Y.  Supp.  241,  it  was  held  by  White, 
J.,  at  a  special  term  of  the  supreme  court 
for  Erie  county,  that  a  New  York  court 
could  not  annul  a  marriage  celebrated  in 
the  province  of  Ontario,  and  which  by  the 
law  of  that  province  had  become  indis- 
soluble by  the  cohabitation  of  the  parties 
there,  although  both  parties  at  the  time  of 
the  marriage  and  at  the  time  of  the  suit 
were  domiciled  in  New  York,  and  neither 
had  attained  the  age  of  eighteen  at  the 
time  of  the  marriage,  or  had  the  consent  of 
the  parents  as  required  by  the  law  of  New 
York  in  such  case.  A  contrary  result,  how- 
ever, was  reached  by  Wheeler,  J.,  of  the 
same  court,  in  Mitchell  v.  Mitchell,  63  Misc. 
580,  117  N.  Y.  Supp.  071,  on  a  very  similar 
state  of  facta,  both  of  the  parties  being 
domiciled  in  New  York,  and  the  party  in 
whose  behalf  the  annulment  was  sought 
being  under  the  age  of  eighteen  at  the  time 
of  the  marriage,  which  took  place  at  Fort 
Erie,  Canada.  While  it  does  not  appear  in 
this  case,  as  it  did  in  the  Donohue  Case, 
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APPEAL  by  plaintifT  from  a  judgment 
of  the  Superior  Court  for  King  Coun- 
ty in  defendant's  favor  in  an  action  brought 
to  obtain  a  divorce.     Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  P.  P.  Carroll  for  appellant. 

Rudkin,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  judgment  deny- 
ing a  divorce  to  the  appellant  and  dismiss- 
ing her  action.  The  case  is  brought  here 
on  the  findings  of  fact,  conclusions  of  law, 
and  decree.  The  only  Andiiigs  we  deem  it 
necessary  to  set  forth  or  consider  are  the 
following:  "That  plaintifT  and  defendant 
were  married  at  Victoria,  British  Columbia, 
May  2,  a.  d.  1905,  and  ever  since  have  been 
and  now  are  husband  and  wife.     That  at 


the  time  of  said  marriage  the  parties  here- 
to were  domiciled  in  the  city  of  Seattle, 
county  of  King,  state  of  Washington,  and 
that  to  avoid  the  law  of  this  state  prohibit- 
ing said  marriage  they  went  to  Victoria, 
British  Columbia,  and  were  married  there, 
immediately  returning  to  the  said  city  of 
Seattle,  where  they  have  ever  since  made 
their  domicil.  That  plaintifT  and  defendant 
are  first  cousins  of  the  whole  blood,  the 
mother  of  plaintiff  and  the  mother  of  de- 
fendant being  sisters  of  the  whole  blood." 
There  was  no  appearance  by  the  defendant 
in  the  court  below,  and  no  brief  has  been 
filed  in  this  court  by  him  or  in  his  behalf, 
but  from  such  investigation  as  we  have  been 
able  to  give  the  subject  we  are  at  a  loss  to 
know  upon  what  ground  or  for  what  reason 
the  divorce  was  denied.     Section  4468,  Bal- 


that  the  parties  cohabited  in  Ontario,  that 
point  was  apparently  immaterial.  The  de- 
cision is  upon  the  assumption  that  the  mar- 
riage was  valid  under  the  laws  of  Canada, 
and  that  it  was  also  valid  under  the  laws 
of  New  York,  subject,  however,  to  be  an- 
nulled in  a  proper  action  brought  for  that 
purpose  under  the  provisions  of  the  New 
York  Code  of  Civil  Procedure.  The  court 
emphasizes  the  fact  that  the  provisions  of 
the  Code  do  not  render  the  marriage  in- 
valid, but  merely  afford  a  means  of  avoid- 
ing it,  and  says  in  this  connection:  "It  is 
true  the  marriage  contract  between  the  par- 
ties was  entered  into  within  the  Dominion 
of  Canada;  but  the  parties  were  residents 
of  the  state  of  New  York,  and  when  they 
married  they  contemplated  an  immediate 
return  to  this  state.  The  relation  estab- 
lished by  the  marriage  was  not  to  be  sus- 
tained in  Canada,  but  in  New  York."  The 
cases  of  Van  Voorhis  v.  Brintnall,  86  N.  Y. 
18,  40  Am.  Rep.  505,  and  Thorp  v.  Thorp, 
90  N.  Y.  605,  43  Am.  Rep.  189,  applying 
the  doctrine  that  a  marriage  valid  where 
celebrated  is  valid  everywhere,  by  uphold- 
ing a  marriage  celebrated  out  of  the  state 
between  persons  domiciled  in  New  York, 
notwithstanding  that  they  went  out  of  the 
state  to  celebrate  the  marriage  in  order 
to  avoid  the  prohibition  of  the  New  York 
statute  against  the  remarriage  of  divorced 
parties, — were  distinguished  on  the  ground 
that  the  statute  there  in  question  related 
to  the  validity  of  the  remarriage  of  the  di- 
vorced person,  and,  being  penal,  had  no 
operation  out  of  the  state,  and  did  not,  like 
the  provisions  of  the  Code  under  considera- 
tion, merely  purport  to  annul  a  marriage. 

The  principle  that  the  validity  of  a  mar- 
riage is  to  be  determined  by  the  law  of  the 
place  where  it  is  celebrated  was  applied  in 
Ollschlager  ▼.  Widmer  (Or.)  105  Pac.  717, 
to  the  question  as  to  the  necessity  of  a  li- 
cense as  a  condition  of  a  valid  marriage, 
neither  of  the  parties  being  domiciled  in 
that  state  where  the  ceremony  was  per- 
formed. 

The  same  principle  was  applied  in  Reif- 
schneider  v.  Reifschneider,  241  111.  92,  89 
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N.  E.  255,  by  testing  the  validity  of  a  mar- 
riage between  persons  domiciled  in  Illinois, 
by  the  law  of  Indiana,  where  it  took  place, 
it  appearing  that  the  parties  had  the  mar- 
riage performed  in  Indiana  rather  than  in 
Illinois  in  order  to  keep  it  a  secret,  and 
for  no  other  purpose.  Some  of  the  ques- 
tions involved  related  to  the  formalities  of 
the  marriage,  but  it  was  also  argued  that 
the  marriage  was  invalid  because  the  con- 
tracting parties  went  to  Indiana  to  avoid 
the  Illinois  law,  which  required  them  to 
have  the  consent  of  their  parents,  one  of 
them  being  a  little  less  than  and  the  other 
a  little  more  than  nineteen  years  of  age. 
But  the  court  said  that  the  proof  indicated 
that  the  parties  had  the  marriage  per- 
formed in  Indiana  in  order  to  keep  it  a 
secret,  and  for  no  other  reason;  and  further 
its  attention  had  not  been  called  to  any 
provision  of  the  Indiana  law  rendering  the 
marriage  ceremony  void  for  any  such  rea- 
son, and  it  was  aware  of  no  provision  in 
the  Illinois  statute  to  that  effect. 

In  Jordan  v.  Missouri  &  K.  Teleph.  Co. 
136  Mo.  A  pp.  192,  116  S.  W.  432,  the  court 
said  that  the  argument  that  a  man  and 
wife  had  contracted  a  common-law  mar- 
riage in  New  York  state  by  living  together 
as  man  and  wife  for  several  months  was 
rendered  of  no  avail  by  the  showing  made 
by  plaintiff  that,  under  the  laws  of  New 
York,  there  cannot  be  a  common-law  nar- 
riage  there.  It  was  also  held  in  this  case 
that  a  marriage  ct'lebrated  in  New  Jersey 
between  persons  domiciled  in  New  York 
was  invalid,  it  apjiearing  that  the  \\jman 
had  previously  obtained  an  interior  litory 
decree  of  annulment  from  a  formei  mar- 
riage, on  account  of  fraud  of  the'  other 
party,  but  that  such  interlocutory  decree 
was  not  made  final  until  after  the  New 
Jersey  marriage.  The  court  did  iiot  ex- 
pressly refer  its  decision  on  this  p  >int  to 
the  law  of  any  particular  state,  Ob  /iously, 
however,  upon  this  state  of  facts  tlje  mar- 
riage would  be  invalid  whether  tojited  by 
the  law  of  New  Jersey,  New  York,  ir  Mis- 
souri. ^ 
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linker's  Anno.  Cotles  &  Statutes  (Pierce's 
Code,  §  1791),  declares  that  **marriages  in 
the  following  cases  are  prohibited:  .  .  . 
(2)  When  the  parties  thereto  are  nearer 
of  kin  to  each  other  than  second  cousins, 
whether  of  the  whole  or  half  blood,  com- 
puting by  the  rules  of  the  civil  law;  (3) 
.  .  .  and  if  any  person  being  within  the 
degrees  of  consanguinity  or  affinity  in  which 
marriages  are  prohibited  by  this  section 
carnally  know  each  othchr,  they  shall  be 
deemed  guilty  of  incest,  and  shall  be  pun- 
ished by  imprisonment  in  the  state  peni- 
tentiary for  a  term  not  exceeding  ten  years 
and  not  less  than  one  year."  "A  marriage 
between  relations  within  the  prohibited  de- 
grees is  void,  its  continuance  is  repugnant 
to  good  morals  and  public  policy,  and  it 
will  be  annulled  at  the  instance  of  either 
party,  notwithstanding  the  applicant  en- 
tered into  it  knowingly  and  wilfully."  26 
Cyc.  Law  &  Proc.  p.  907. 

In  considering  the  validity  of  a  marriage 
contracted  in  violation  of  a  similar  statu- 
tory prohibition,  in  Re  Wilbur,  8  Wash. 
35,  40  Am.  St.  Rep.  886,  35  Pac.  407,  this 
court  said:  "The  general  rule  is  that  the 
lex  loci  contractus  is  controlling  in  ad- 
judications involving  the  validity  of  mar- 
riages, .  .  .  though  this  doctrine  has 
an  important  exception,  which  is  invplved 
in  the  case  before  us.  Appellant  claims 
that  inasmuch  as  at  the  time  of  the  alleged 
marriage  there  was  in  this  territory  a  stat- 
ute prohibiting  a  marriage  between  a  white 
person  and  an  Indian  (Acts  1866,  p.  81), 
even  considering  the  reservation  as  a  for- 
eign jurisdiction,  the  marriage  was  void, 
because  WMlbur  thereby  committed  a  fraud 
upon  the  law  of  his  domicil,  which  was  the 
territory.  Where  a  marriage  is  prohibited 
either  by  the  statute,  or  by  those  rules  of 
morality  and  decency  which  make  it  against 
the  natural  law  of  civilized  nations  for  two 
persons  to  marry,  as  incestuous  or  polyga- 
mous marriages,  it  is  in  vain  for  them  to  go 
beyond  their  domicil  to  engage  in  a  contract 
of  marriage  for  the  purpose  of  avoiding 
the  prohibition.  Their  contract  will  be  held 
void  upon  their  return."  See  also  State  v. 
Fcnn,  47  Wash.  561,  17  L.R.A.(N.S.)  800, 
92  Pac.  417.  Marriages  between  parties  so 
nearly  related  are  prohibited  in  nearly  all 
civilized  countries,  and,  if  argument  in  sup- 
port of  such  a  policy  is  needed,  the  fact 
that  the  only  offspring  of  this  marriage  is 
deaf  and  dumb  supplies  it. 

The  marriage  being  void,  it  was  the  duty 
of  the  trial  court  to  declare  it  so,  and  the 
judgment  is  reversed,  with  directions  to  an- 
26  L.ILA.(N.S.) 


nul  the  marriage,  and  for  further  proceed- 
ings not  inconsintent  with  this  opinion. 

Dunbar,    Crow,    Mount,    and   Parker, 
JJ.,  concur.    . 


OAIilFORNIA  SUFREAIE  COURT. 

JAMES  F.  FULKERSON  and  Wife,  Respts., 

V. 

THERESIA   STILES  et  al.,  Appts. 
(156  Cal.  703,  105  Pac.  966.) 

Evidence  •—  intention  — -  resulting     trust* 

1.  The  statutory  presumption  that  real 
estate  which  was  purchased  with  com- 
munity funds,  and  its  title  placed  in  the 
wife,  was  intended  as  a  gift  td  her,  may  be 
rebutted  by  the  husband's  evidence  that 
such  was  not  the  intention. 

FVaud  —  conveyance  —  judgment  cred- 
itoi*  as  purchaser. 

2.  An  existing  original  judgment  creditor 
of  a  married  woman  is  not  an  encum- 
brancer in  good  faith  for  a  valuable  con- 
sideration, within  the  meaning  of  a  statute 
rendering  conclusive,  in  favor  of  such  en- 
cumbrancer, the  presumption  that  real  es- 
tate title  to  which  is  vested  in  her  is  her 
separate  property. 

Real   property  —  taking   title   In   wife's 
name  —  trust. 

3.  The  mere  placing  by  a  man  of  the 
title  to  real  estate  in  his  wife's  name  does 
not  vest  the  property  in  her,  in  the  absence 
of  an  intenlion  to  make  her  a  gift  of  the 
property. 

Evidence  •—  resulting  trust  —  Intention 
—  husband  and  wife. 

4.  Testimony  of  husband  And  wife  as  to 
the  intention  in  placing  the  title  to  real 
estate  in  her  name  is  competent  in  an  ac- 
tion to  quiet  the  husband's  title  against 
her  judgment  creditors. 

(December  9,   1909.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Ventura 
County  in  plaintiffs*  favor  and  from  an  or- 
der denying  a  new  trial  in  an  action 
brought  to  quiet  title  to  certain  alleged  com- 
munity property.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  T.  Williams  and  D.  G.  Bow- 
ker  for  appellants. 

Messrs.  Barnes  &  Selby,  Edward  M. 
Selby,  and  Clark  &  Farrand  for  respond- 
ents. 

Note.  —  As  to  right  of  one  to  testify  as 
to  his  intent,  see  note  to  Jarrell  v.  Young, 
S.  F.  Co.  23  L.R.A.(N.S.)  367. 
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Shaw,  J.,  delivered  the  opinion  of  the 
court  : 

Tlie  defendants  appeal  from  a  judgment 
and  from  an  order  denying  their  motion  for 
a  new  trial. 

The  complainant  purports  to  state  a  cause 
of  action  in  favor  of  James  F.  Fulkerson  to 
quiet  title  to  land  claimed  as  community 
property,  but  standing  in  the  name  of 
Fannie  L.  Fulkerson,  who  is  the  wife  of 
James.  A  general  demurrer  to  the  com- 
plaint was  overruled,  and  this  ruling  is  as- 
signed as  error.  The  complaint  alleges  that 
James  F.  Fulkerson  is  the  owner  of  the 
land;  that  it  was  purchased  by  him  in  Feb- 
ruary, 1907,  after  his  marriage  with  Fan- 
nie L.  Fulkerson,  that  it  was  paid  for* 
with  community  funds;  that  the  title  there- 
to was  taken  in  the  name  of  his  wife,  but 
that  he  did  not  intend  thereby  to  make  a 
gift  thereof  to  his  wife,  and  did  not  in  fact 
make  such  gift;  and  that  the  title  was  so 
placed  "merely  for  the  purpose  of  pleasing 
his  wife."  It  appears  from  the  complaint 
that  the  defendants  held  judgment  liens 
against  the  property  of  the  wife,  upon  one 
of  which  an  execution  had  been  issued, 
which,  at  the  time  the  action  was  begun, 
had  been  levied  upon  the  land  in  question. 
The  defendants  contend  that  the  facts  al- 
leged, as  above  stated,  show  that  the  land 
was  conveyed  to  the  wife  as  a  gift  from  the 
husband,  and  that  it  was  her  separate  prop- 
erty. We  do  not  think  there  is  any  ground 
for  this  contention.  It  is  explicitly  stated 
that  James  F.  Fulkerson  is  the  owner  of 
the  land.  The  fact  that  it  was  acquired  aft- 
er marriage  with  community  funds  makes 
it  community  property,  the  ownership  of 
which  the  law  places  in  the  husband.  The 
allegation  that,  although  the  title  was  tak- 
en in  his  wife's  name,  he  did  not  intend 
to  give  it  to  her,  is  an  allegation  of  fact, 
which  negatives  the  presumption  that  would 
otherwise  arise  under  §  164  of  the  Civil 
Code,  that  it  was  her  separate  estate. 

Section  164,  aforesaid,  declares  that  when 
property  is  conveyed  to  a  married  woman 
by  an  instrument  in  writing,  it  is  pre- 
sumed to  be  vested  in  her  as  her  separate 
estate,  and  that  this  presumption  "is  con- 
clusive in  favor  of  a  purchaser  or  encum- 
brancer in  good  faith  and  for  a  valuable 
consideration."  It  is  claimed  that  the  com- 
plaint shows  that  the  defendants  are  en- 
cumbrancers in  good  faith  and  for  a  valu- 
able consideration,  and  hence  that  the  land 
is,  in  their  favor,  conclusively  presumed  to 
be  the  separate  property  of  Fannie  L.  Fulk- 
erson and  subject  to  their  judgment  liens 
against  her.  The  amended  complaint,  upon 
that  point,  alleges  that  the  defendants  re- 
covered judgments  in  the  superior  court  of 
the  county  asrainst  both  of  the  plaintiffs, 
26  L.R.A.(N.S.) 


which  judgments  stand  unsatisfied,  and 
which  would  constitute  liens  upon  their 
property  in  the  county  subject  to  execution, 
and  that  an  execution  upon  one  of  the  judg- 
ments had  been  levied  upon  this  land,  that 
the  land  had  been  advertised  for  sale  there- 
on, and  that  shortly  after  the  action  was 
begun,  it  had  been  sold  on  said  execution  to 
one  of  the  judgment  plaintiffs,  but  that  be- 
fore said  sale  said  purchaser  was  given  ac- 
tual notice  that  the  land  was  not  the  sep- 
arate property  of  Fannie  L.  Fulkerson,  but 
was  the  community  property  of  plaintiffs. 
It  was  further  stated  that  James  F.  Fulker- 
son, in  the  meantime,  had  been  adjudged  a 
bankrupt,  and  that  he  had  been  discharged 
from  these  debts  by  the  United  States  court 
in  bankruptcy.  This  discharge  disposed  of 
the  judgments,  so  far  as  he  was  concerned. 
A  judgment  plaintiff  has  a  mere  general 
lien  upon  the  real  property  of  the  judgment 
defendant.  Such  lien  is  an  encumbrance, 
but  the  original  judgment  plaintiff  is  not 
ordinarily  an  encumbrancer  for  a  valuable 
consideration.  Whether  or  not  one  who 
purchases  such  judgment  for  a  valuable  con- 
sideration, or  one  who  has  purchased  the 
debt  for,  a  valuable  consideration  and  then 
recovers  judgment  upon  it,  would  be  an 
encumbrancer  in  good  faith  and  for  a  valu- 
able consideration  and  as  such  entitled  to 
the  protection  of  the  conclusive  presump- 
tion prescribed  by  §  164,  would  be  an  in- 
teresting question,  if  it  arose.  But  there 
is  nothing  here  to  show  anything  more  than 
that  the  defendants  were  merely  general 
creditors  who  had  recovered  judgments  up- 
on debts  originally  accruing  to  them.  Their 
judgments  were  rendered  before  the  land 
was  purchased  and  before  the  deed  to  Fan- 
nie L.  Fulkerson  was  made.  It  is  obvious, 
therefore,  that  they  did  not  part  with  any- 
thing of  value  upon  the  faith  of  the  convey- 
ance to  her.  The  phrase  "encumbrancers  in 
good  faith  and  for  a  valuable  considera- 
tion," means  persons  who  have  taken  or 
purchased  a  lien,  or  perhaps  merely  the 
means  of  obtaining  one,  and  who  have  part- 
ed with  something  of  value  in  consideration 
thereof.  The  payment  of  the  money,  or  the 
parting  with  something  of  value,  is  essen- 
tial. Davis  v.  Ward,  109  Cal.  191,  50  Am. 
St.  Rep.  29,  41  Pac.  1010;  Wilhoit  v.  Lyons, 
98  Cal.  413,  33  Pac.  325;  Eversdon  v.  May- 
hew,  65  Cal.  167,  3  Pac.  641;  Kenniff  v. 
Caulfield,  140  Cal.  45,  73  Pac.  803 ;  Califor- 
nia  Cured  Fruit  Asso.  v.  Stelling,  141  Cal. 
719,  75  Pac.  320.  A  pre-existing  debt  is  so 
far  a  valuable  consideration  that  one  who 
releases  it,  or  parts  with  title  to  it,  is,  in  this 
state,  deemed  to  have  parted  with  value, 
and  to  have  given  a  valuable  consideration, 
so  as  to  be  entitled  to  protection  as  a  pur- 
chaser  in   good    faith.      But    the   cases   so 
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holding  do  not  aid  the  defendants.  Tlicy 
did  not  release  or  transfer  their  debts,  nor 
acquire  them  from  third  persons.  The  re- 
covery of  judgment  thereon  did  not  preju- 
dice them,  and  did  not  give  them  the  status 
of  bona  fide  purchasers  or  encumbrancers 
within  the  meaning  of  this  law. 

Appellants  claim  that  the  evidence  does 
not  support  the  finding  that  the  land  was 
not  conveyed  to  the  wife  as  a  gift.  The  hus- 
band and  wife  each  testified  that  there  was 
no  intention  or  purpose  to  make  a  gift  to 
her,  or  to  make  the  property  her  separate 
estate.  The  wife  testified  that  she  did  not 
understand  that  the  property  was  to  be  hers. 
There  is  no  evidence  to  the  contrary.  With- 
out such  intention  to  make  a  gift,  the  mere 
conveyance  to  her  would  not  invest  it  with 
that  character.  Fanning  v.  Green  (Cal.)  104 
Pac.  308.  There  are  some  rulings  which  are 
assigned  as  error  upon  the  admission  of  this 
testimony  and  other  testimony  of  like  char- 
acter. We  think  that  the  testimony  of  the 
plaintifi's  as  to  their  intention  with  respect 
to  the  conveyance  to  the  wife  was  compe- 
tent testimony.  W^e  find  no  error  in  the 
record. 

The  judgment  and  order  are  afiirmed. 

We  concur:    Angellottl,  J.;  Sloss,  J. 


CALIFORNIA  SUPREME  COURT. 

WILLIAM  L.  JUDSON,  Respt., 

V. 

LOS   ANGELES    SUBURBAN   GAS    COM- 
PANY et  al.,  Impleaded,  etc.,  Appts. 

(—  Cal.  — ,  106  Pac.  681.) 

Nuisance  ^  contributing    cause  —  de- 
fense. 

1.  One  operating  his  manufacturing  plant 
in  such  a  way  ae  to  constitute  a  nuisance 
to  neighboring  property  owners  cannot  es- 
cape liability  therefor  because  railroads  and 
wooden  bridges  in  the  neighborhood  may 
also  be  source  of  possible  discomfort  to  him. 

Same ^  gas    plant  ^  operation. 

2.  The  operation  of  a  gas  manufacturing 
plant  in  such  manner  that  the  smoke,  odor, 
and  noise  produced  by  it,  interfere  with  the 
comfortable  enjoyment  of  the  neighboring 
property,  the  smoke  being  such  as  to  ob- 
scure the  landscape  for  considerable  periods 
of  time,  and  the  noise  being  like  the 
rumbling  of  a  train  with  explosions  like 
gun  shots,  constitutes  a  nuisance,  although 
there  is  nothing  to  show  that  the  value  of 
the  property  is  depreciated,  the  rental  value 
impaired,  or  the  health  of  the  occupants  in- 

Note.  ^As  to  gas  plant  as  a  nuisance, 
see   case   note   to   McGill   v.   Pintsch   Com- 
pressing Co.   20  L.R.A.(N.S.)    466. 
26  L.RJI.  ( N.S. ) 


jured,  and  although  the  discomfort  caused 
is  not  constant. 

Damages  —  nuisance  —  proof. 

3.  An  award  of  damages  for  conducting  a 
manufacturing  plant  so  as  to  be  a  nuisance 
to  neighboring  property,  in  causing  dis- 
comfort or  annoyance  in  its  use,  is  not  pre- 
vented by  the  fact  that  plaintiff  does  not 
show  injury  to  his  dwelling  house  or  her- 
bage, nor  to  the  vendible  or  rental  value  of 
the  property. 

Nuisance  — gas  factory. 

4.  A  gas  factory  does  not  constitute  a 
nuisance  per  se. 

Same  —  manufacturing     plant  —  ordi- 
nary use. 

5.  One  conducting  a  lawful  business  un- 
der municipal  permission,  and  under  pub- 
lic obligation  to  furnish  a  commodity,  is 
not  relieved  from  the  obligation  to  use  his 
property  so  as  not  to  injure  his  neighbor, 
and  this  obligation  is  not  necessarily  met 
by  the  adoption  of  the  most  approved  ap- 
pliances and  methods  of  production. 

Injunction  —  decrcHJ  —  excessive  relief. 

6.  An  injunction  restraining  the  owner 
of  a  gas  plant  from  conducting  and  operat- 
ing it  in  such  manner  as  to  cause  or  per- 
mit smoke,  gas,  or  offensive  smells  or 
fumes,  to  be  emitted  therefrom,  or  be  pre- 
cipitated therefrom  upon  the  property  of 
the  complaining  party,  is  not  too  broad, 
where  its  owner  concedes  that  it  cannot  be 
operated  without  producing  conditions  con- 
stituting a  nuisance. 

(January   4,   1910.) 

APPEAL  by  defendants  Los  Angeles  Sub- 
urban Gas  Company  et  al,  from  a  judg- 
ment of  the  Superior  Court  for  Los  Angeles 
County  in  plaintiff's  favor  and  from  an  or- 
der denying  a  new  trial  in  an  action  for 
damages  and  an  injunction  against  the  use 
of  a  gas  manufacturing  plant  as  a  nuisance 
to  neighborhood  property.     Afiirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Porter,  Sutton,  &  Cruick- 
shank,  for  appellant: 

The  gas  works  are  suitably  located. 

Re  Smith,  143  Cal.  368,  77.  Pac.  180. 

In  ascertaining  whether  the  property  of 
one  complaining  is  in  fact  injured,  or  his 
comfort  and  convenience  materially  inter- 
fered with,  by  an  alleged  nuisance,  the  char- 
acter of  the  neighborhood  and  the  pre-exist- 
ing circumstances  are  entitled  to  considera- 
tion. 

16  Am.  &  Eng.  Enc.  Law.  p.  934. 

The  damage  in  question  resulted  from  a 
cause  entirely  beyond  defendants'  control, 
and  without  any  carelessness  or  negligence 
Ian  their  part  whatever,  and  under  the  more 
recent  and  better  line  of  authorities,  they 
are  not  responsible. 

Kleebauer  v.  Western  Fuse  &,  Explosives 
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Co.  138  Cal.  502,  60  L.R.A.  377,  94  Am.  Sf. 
Rep.  62,  71  Pac.  617. 

The  annoyances  suffered  by  plaintiff  have 
been  so  trifling  in  character  and  so  rare  in 
occurrence  that  they  do  not  entitle  him  to 
an  injunction  or  to  any  damages. 

Price  V.  Grantz,  118  Pa.  402,  4  Am.  St. 
Rep.  604,  11  Atl.  794;  Euler  v.  Sullivan,  75 
Md.  616,  32  Am.  St.  Rep.  422,  23  Atl.  845; 
Robb  V.  Carnegie  Bros.  145  Pa.  324,  14 
L.R.A.  329,  27  Am.  St.  Rep.  696,  22  Atl. 
649;  16  Am.  &  Eng.  Enc.  Law,  p.  929; 
Louisville  &  N.  Terminal  Co.  v.  Lellyett, 
114  Tenn.  368,  1  L.R.A.(N.S.)  90,  85  S.  W. 
881;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Arm- 
strong, 71  Kan.  366,  1  L.R.A.(N.S.)  129, 
114  Am.  St.  Rep.  474,  80  Pac.  978. 

The  measure  of  damages  is  the  difference 
in  the  rental  value  of  the  property  free 
from  and  subject  to  the  nuisance. 

21  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  727; 
Shively  v.  Cedar  Rapids,  I.  F.  &  N.  W.  R. 
Co.  74  Iowa,  169,  7  Am.  St.  Rep.  471,  37  N. 
W.  133;  Jackson  v.  Kiel,  13  Colo.  378,  6 
L.R.A.  264,  16  Am.  St.  Rep.  207,  22  Pac. 
604;  Iioughran  v.  Des  Moines,  72  Iowa,  382, 
34  N.  W.  172;  Francis  v.  Schoellkopf,  53  N. 
Y.  152;  Chipman  v.  Palmer,  9  Hun,  517; 
Eufaula  v.  Simmons,  86  Ala.  515,  6  So.  47; 
Farley  v.  Gate  Ci*ty  Gaslight  Co.  106  Ga. 
323,  31  S.  E.  193;  O'Connor  v.  St.  Louis 
K.  C.  Si  N.  R.  Co.  56  Iowa,  735,  10  N.  W. 
263;  Pinney  v.  Berry,  61  Mo.  359;  VViel  v. 
Stewart,  19  Hun,  272;  Beir  v.  Cooke,  37 
Hun,  38 ;  Michel  v.  Monroe  County,  39  Hun, 
47 ;  Robinson  v.  Smith,  25  N.  Y.  S.  R.  647, 
7  N.  Y.  Supp.  38;  Gomminge  v.  Stevenson, 
76  Tex.  642,  13  S.  W.  556. 

The  injunction  is  too  broad. 

McMenomy  v.  Baud,  87  Cal.  134,  26  Pac. 
795. 

Messrs.  Emmet  H.  Wilson  and  B.  H. 
Donnell,  for  respondent: 

No  place  is  suitable  for  the  maintenance 
of  a  gas  works  if  it  is  a  nuisance  to  those 
who  reside  near  thereto. 

Susquehanna  Fertilizer  Co.  v.  Malone,  73 
Md.  268,  9  L.R.A.  737,  25  Am.  St.  Rep.  596, 
20  Atl.  900;.  Euler  v.  Sullivan,  75  Md.  616, 
32  Am.  St.  Rep.  422,  23  Atl.  845 ;  Robinson 
V.  Baugh,  31  Mich.  290;  Seacord  v.  People, 
121  111.  635,  13  N.  E.  194;  St.  Helen's 
Smelting  Co.  v.  Tipping,  11  H.  L.  Cas.  642, 

25  Eng.  Rul.  Cas.  144. 

The  existence  of  other  nuisances  in  the 
neighborhood   will   not  bar  a  recovery. 

Euler  v.  Sullivan,  supra;  Seacord  v.  Peo- 
ple, 121  111.  634,  13  N.  E.  194;  Ducktown 
Sulphur,  Copper  &  I.  Co.  v.  Barnes  (Tenn.) 
60  S.  W.  593;  Robinson  v.  Baugh,  supra; 
Woodyear  v.  Schaefer,  57  Md.  9,  40  Am. 
Rep.  419 ;  R.  v.  Neil,  2  Car.  &  P.  483 ;  Den- 
nis V.  State,  91  Ind.  293;  Burlington  y. 
Stockwell,  6  Kan.  App.  576,  47  Pac.  988; 

26  L.R.A.(N.S.) 


Hurlbut  V.  McKone,  65  Conn.  43,  3  Am.  St, 
Rep.  17,  10  Atl.. 164;  Meigs  v.  Lister,  23  N. 
J.  Eq.  205;  Douglass  v.  State,  4  Wis.  390. 

A  use  of  property  which  materially  inter- 
feres with  the  physical  comfort  of  those  who 
live  in  the  neighborhood,  or  which  seriously 
impairs  the  comfortable  enjoyment  of  their 
homes,  is  a  nuisance,  even  though  it  does 
not  injure  their  health.  ' 

State  v.  Luce,  9  Houst.  (Del.)  396,  32  Atl. 
1070;  Stat€  V.  Wetherall,  6  Harr.  (Del.) 
487 ;  Coker  v.  Birge,  9  Ga.  426,  64  Am.  Dec. 
347;  Haag  v.  Vanderburgh  County,  60  Ind. 
511,  28  Am.  Rep.  664;  Lippman  v.  South 
Bend,  84  Ind.  276;  Ashbrook  v.  Com.  1 
Bush,  139,  89  Am.  Dec.  616;  Barnes  v.  Hat- 
horn,  54  Me.  124;  Eames  v.  New  England 
Worsted  Co.  11  Met.  570;  Red  Wing  v.  Gup- 
til,  72  Minn.  259,  41  L.R.A.  321,  71  Am.  St. 
Rep.  485,  75  N.  W.  234;  Davidson  v.  Isham, 
9  N.  J.  Eq.  186;  Ross  v.  Butler,  19  N.  J. 
Eq.  294,  97  Am.  Dec.  654;  Cleveland  v. 
Citizens'  Gaslight  Co.  20  N.  J.  Eq.  201; 
Meigs  v.  Lister,  23  N.  J.  Eq.  199;  Bohan  v. 
Port  Jervis  Gaslight  Co.  122  N.  Y.  18,  9 
L.R.A.  711,  25  N.  E.  246;  State  v.  Wood- 
bury, 67  Vt.  602,  32  Atl.  496;  Berger  v. 
Minneapolis  Gaslight  Co.  60  Minn.  296,  62 
N.  W.  336;  Hayden  v.  Tucker,  37  Mo.  214; 
Ducktown  Sulphur,  Copper  &  I.  Co.  v. 
Barnes,  and  R.  v.  Neil,  supra;  R.  v.  White, 
1  Burr.  337 ;  Bamford  v.  Turnley,  3  Best  & 
S.  81 ;  Baltimore  &  P.  R.  Co.  v.  Fifth  Bap- 
tist Church,  108  U.  S.  317,  27  L.  ed.  739,  2 
Sup.  Ct.  Rep.  719. 

The  mere  fact  that  the  nuisance  is  not 
continuous,  but  the  injury  is  occasional 
only,  is  no  defense. 

Meige  v.  Lister  and  Ross  v.  Butler,  supra ; 
Campbell  v.  Seaman,  63  N.  Y.  668,  20  Am. 
Rep.  567 ;  Mulligan  v.  Elias,  12  Abb.  Pr.  N. 
S.  269;  Evans  v.  Reading  Chemical  Ferti- 
lizing Co.  160  Pa.  209,  28  Atl.  702;  Clowes 
V.  Staffordshire  Potteries  Waterworks  Co. 
L.  R.  8  Ch.  125. 

It  is  not  necessary  to  prove  damages  in 
a  specific  sum. 

Tuebner  v.  California  Street  R.  Co.  66 
Cal.  175,  4  Pac.  1162;  Swift  v.  Broyles,  115 
Ga.  885,  58  L.R.A.  390,  42  S.  E.  277;  Gempp 
V.  Bassham,  60  111.  App.  84;  Chicago- Virden 
Coal  Co.  V.  Wilson,  67  111.  App.  443;  Van- 
Fossen  v.  Clark,  113  Iowa,  86,  52  L,R.A. 
279,  84  N.  W.  989;  Louisville  &  N.  R.  Co. 
V.  Simpson,  17  Ky.  L.  Rep.  989,  33  S.  W. 
395;  Berlin  v.  Thompson,  61  Mo.  App.  234; 
Whitmore  v.  Bischoff,  5  Hun,  176;  Harsh 
V.  Butler,  Wright  (Ohio)  99;  Gavigan  v. 
Atlantic  Ref.  Co.  186  Pa.  604,  40  Atl.  834;; 
Hockaday  v.  Wortham,  22  Tex.  Civ.  App.. 
419,  64  S.  W.  1094;  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Pattison,  67  111.  App.  363;: 
Illinois  C.  R.  Co.  v.  Grabill,  60  111.  246; 
Baltimore    &.   P.    R.   Co.   v.   Fifth   Baptist 
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Church,  supra;  Davis  v.  East  Tennessee,  V. 
&  G.  R.  Co.  87  Ga.  612,  13  S.  E.  507 ;  Ran- 
dolf  T.  Bloomfield,  77  Iowa,  52, 14  Am.  St. 
Rep.  268,  41  N.  W.  562. 

Plaintiff  may  recover  for  any  annoyance 
or  discomfort  occasioned  by  the  air  in  and 
about  his  dwelling  house  being  permeated 
with  noisome  gases  and  offensive  odors  dis- 
charged from  defendants'  plant. 

Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist 
Church,  supra;  Illinois  C.  R.  Co.  v:  Grabill, 
60  III.  241;  Wesson  v.  Washburn  Iron  Co. 
13  Allen,  95,  90  Am.  Dec.  181;  Emery  v. 
Lowell,  109  Mass.  197;  Pierce  v.  Wagner, 
29  Minn.  355,  13  N.  W.  IZO;  N.  K.  Fair- 
bank  Co.  V.  Nicolai,  167  111.  242,  47  N.  E. 
360;  Gempp  v.  Bassham,  supra;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  v.  Pattison,  67  111.  App. 
351;  Chicago- Virden  Coal  Co.  v.  Wilson, 
supra;  Adams  Hotel  Co.  v.  Cobb,  3  Ind. 
Terr.  50,  53  S.  W.  478;  Ferguson  v.  Fir- 
menich  Mfg.  Co.  77  Iowa,  576,  14  Am.  St. 
Rep.  319,  42  N.  W.  448;  Randolf  v.  Bloom- 
field,  77  Iowa,  50,  14  Am.  St.  Rep.  268,  41 
X.  W.  562;  Churchill  v.  Burlington  Water 
Co.  94  Iowa,  89,  62  N.  W.  646;  Berger  v. 
Minneafjolis  Gaslight  Co.  supra;  Jarvis  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  20  Mo.  App. 
253;  Brown  v.  Chicago  &  A.  R.  Co.  80  Mo. 
457 ;  Loughran  v.  Des  Moines,  72  Iowa,  385, 
34  N.  W.  172;  Swift  v.  Broyles,  116  Ga.  887, 
58  L.R.A.  390,  42  S.  E.  277;  Graessle  v. 
Carpenter,  70  Iowa,  166,  30  N.  W.  392. 

It  is  no  excuse  to  say  that  the  business 
is  lawful,  and  necessary  to  the  public. 

Gavigan  y.  Atlantic  Ref.  Co.  186  Pa.  612, 
40  Atl.  834;  E\an8  y.  Reading  Chemical  Fer- 
tilizing Co.  160  Pa.  209,  28  Atl.  702 ;  Potts- 
town  Gas  Co.  Y.  Murphy,  39  Pa.  257 ;  Tueb- 
ner  v.  California  Street  R.  Co.  66  Cal.  171, 
4  Pac.  1162;  Sullivan  v.  Royer,  72  Cal.  248, 
1  Am.  St.  Rep.  51,  13  Pac.  655;  Whitney  v. 
Bartholomew,  21  Conn.*  213;  Bishop  v. 
Banks,  33  Conn.  118,  87  Am.  Dec.  197; 
Pajrker  y.  Union  Woolen  Co.  42  Conn.  399 ; 
Kaspar  y.  Dawson,  71  Conn.  405,  42  Atl.  78; 
Hill  V.  McBumey  Oil  A  Fertilizer  Co.  112 
Gft.  788,  52  L.R.A.  398,  38  S.  £.  42 ;  Wahle 
▼.  Rcinbach,  76  III.  322;  Owen  v.  Phillips, 
73  Ind.  284;  Ashbrook  v.  Com.  1  Bush,  139, 
89  Am.  Dec  616;  Norcross  v.  Thoms,  51  Me. 
503,  81  Am.  Dec.  588;  Scott  v.  Bay,  3  Md. 
431;  Susquehanna  Fertilizer  Co.  v.  Malone, 
supra;  Susquehanna  Fertilizer  Co.  v.  Spang- 
ler,  86  Md.  562,  63  Am.  St.  Rep.  533,  39 
Atl.  270;  Ross  v.  Butler  and  Cleveland  v. 
Citizens'  Gaslight  Co.  supra;  Atty.  Gen.  v. 
Steward,  20  N.  J.  Eq.  415;  Bohan  v.  Port 
Jervis  Gaslight  Co.  supra;  Fish  v.  Dodge, 
4  Denio,  311,  47  Am.  Dec.  254;  Dorsey  v. 
Allen,  85  N.  C.  358,  39  Am.  Rep.  704 ;  Craw- 
ford Y.  Rambo,  44  Ohio  St.  279,  7  N.  E. 
429;  Dennis  y.  Eckhardt,  3  Grant,  Cas.  390; 
Wier's  Appeal,  74  Pa.  230;  Ducktown  Sul- 
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phur.   Copper  &;  I.   Co.   v.    Barnes,   supra; 
Curtis  V.  Winslow,  38  Vt.  690. 

Neither  is  it  excused  by  the  fact  that  it 
is  necessary  to  the  operation  of  the  business. 

Chicago  O.  W.  R.  Co.  v.  First  M.  E. 
Church,  60  L.R.A.  488,  42  C.  C.  A.  178,  102 
Fed.  85;  Shively  v.  Cedar  Rapids,  I.  F.  & 
N.  W.  R.  Co.  74  Iowa,  169,  7  Am.  St.  Rep. 
471,  37  N.  W.  133;  Pennsylvania  R.  Co.  v. 
Thompson,  45  N.  J.  Eq.  870,  19  Atl.  622; 
Columbus  &  H.  Coal  &  I.  Co.  v.  Tucker,  48 
Ohio  St.  41,  12  L.R.A.  577,  29  Am.  St.  Rep. 
528,  26  N.  E.  630;  Ducktown  Sulphur,  Cop- 
per &.  I.  Co.  v.  Barnes,  supra. 

A  lawful  business,  and  one  useful  and 
necessary  to  the  public,  may  be  so  conducted 
as  to  produce  harm  or  injury  to  the  persons 
or  property  of  others,  and  in  such  cases  the 
proprietor  of  the  business  will  be  liable. 

Parker  v.  Union  Woolen  Co.  42  Conn. 
402;  Owen  v.  Phillips,  73  Ind.  288;  Wier*s 
Appeal,  74  Pa.  241 ;  Curtis  v.  Winslow, 
supra;  Ashbrook  v.  Com.  1  Bush,  143,  89 
Am.  Dec.  616;  Norcross  v.  Thoms,  51  Me. 
504,  81  Am.  Dec.  588. 

Careful  management  of  the  business  will 
not  justify  the  creation  of  a  nuisance. 

Evans  v.  Reading  Chemical  Fertilizing  Co. 
160  Pa.  223,  28  Atl.  702;  Susquehanna  Fer- 
tilizer Co.  v.  Spangler,  supra;  Susquehanna 
Fertilizer  Co.  v.  Malone,  73  Md.  276,  9 
L.R.A.  737,  25  Am.  St.  Rep.  595,  20  Atl. 
900;  Bohan  v.  Port  Jervis  Gaslight  Co.  122 
N.  Y.  24,  9  L.R.A.  711,  25  N.  E.  246;  Ber- 
ger  v.  Minneapolis  Gaslight  Co.  60  Minn. 
300,  62  N.  W.  336;  Cahill  v.  Eastman,  18 
Minn.  324,  Gil.  292,  10  Am.  Rep.  184;  Scott 
V.  Bay,  3  Md.  445;  Baltimore  &  P.  R.  Co. 
V.  Fifth  Baptist  Church,  supra. 

The  injunction  is  not  too  broad. 

Cleveland  v.  Citizens'  Gaslight  Co.  20  N. 
J.  Eq.  208;  Evans  v.  Reading  Chemical  Fer- 
tilizing Co.  160  Pa.  209,  28  Atl.  702. 

Melvin,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  for  damages  caused  by 
an  alleged  nuisance,  and  for  its  abatement. 
The  action  was  dismissed  as  to  defendants 
T.  S.  C.  Lowe  and  Thaddeus  Lowe.  The 
California  Coke  &  Gas  Company  answered 
the  complaint  herein,  denying  substantially 
all  of  its  allegations,  and  E.  E.  Crandall,  as 
receiver  of  the  Los  Angeles  Suburban  Gas 
Company,  intervened,  and  filed  his  answer. 
He  does  not  appeal,  however.  Plaintiff  re- 
covered judgment  for  $750  damages,  and  de- 
fendants were  enjoined  from  maintaining 
the  nuisance.  This  appeal  is  from  the  judg- 
ment and  from  the  qrder  denying  a  motion 
for  a  new  trial. 

The  complaint  alleged  that  the  California 
Coke  &  Gas  Company,  as  lessee  of  the  other 
corporation,  constantlv  managed,  conducted, 
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and  operated  certain  gas  works  in  such  a 
manner  as  to  precipiate  about  and  above  the 
property  of  plaintiff  dense  smoke  and  nox- 
ious, offensive  gases.  It  was  also  alleged 
that  the  manufactory  was  so  operated  as  to 
produce  loud  and  disturbing  noises  and  roar- 
ing and  rumbling  sounds  which  reached  and 
penetrated  to  plaintiff's  house  and  studio, 
and,  together  with  the  smoke,  gases,  fumes, 
etc.,  disturbed  plaintiff  and  his  family,  mak- 
ing the  house  and  studio  places  "devoid  of 
quiet,  peace,  and  rest." 

Plaintiff's  property  is  located  upon  the 
bank  of  the  Arroyo  Seco,  in  the  city  of  Los 
Angeles.  Mr.  Judson  is  an  artist,  and,  at 
the  time  of  the  trial  and  for  a  long  time 
prior  thereto,  he  had  been  occupying  his 
studio  building  as  a  home,  letting  his  adja- 
cent dwelling  house  to  a  tenant.  The  gas 
works  are  about  900  feet  from  plaintiff's 
property,  across  the  Arroyo  in  a  south- 
westerly direction  from  his  residence  and 
studio.  There  is  no  proof  that  plaintiff's 
land  has  depreciated;  that  its  rental  value 
has  been  impaired;  nor  that  the  health  of 
Mr.  Judson  or  that  of  any  member  of  his 
family  has  been  injuriously  affected,  by  the 
operation  of  defendants'  gas  works.  He  did 
assert,  however,  that  the  smoke,  odor,  and 
noise  produced  by  the  manufacture  of  gas 
at  defendants'  works,  interfered  with  his 
comfortable  enjoyment  of  his  property.  The 
testimony  adduced  before  the  chancellor  was 
of  a  conflicting  character,  and  while,  of 
course,  we  cannot,  under  our  invariable  rule, 
pass  upon  its  weight,  we  must  consider  ap- 
pellants' contention  that  the  evidence  is  not 
sufficient  to  justify  any  judgment  whatever 
in  favor  of  respondent.  Mr.  Judson  testi- 
fied that  the  works  were  in  the  Arroyo  50 
or  60  feet  lower  than  his  property;  that 
nearly  every  day  since  the  erection  of  the 
gas  works,  at  night  as  well  as  during  the 
hours  of  daylight,  he  had  noticed  offensive 
odors;  and  that  the  annoyance  had  gradu- 
ally increased  all  the  time.  Speaking  of  the 
noises  he  testified:  "The  noises  that  1 
complain  of  consist  of  a  continuous  roaring 
sound  and  occasional  explosions.  The  roar- 
ing is  almost  continuous,  and  the  explosions 
are  frequent.  The  roaring  soimded  like  the 
rumbling  of  a  train,  and  the  explosions 
sometimes  like  a  shot  out  of  a  pistol,  some- 
times like  a  shotgun,  sometimes  like  an 
explosion  of  dynamite,  and  again  as  though 
it  were  a  large  mass  of  gas,  that  made  a 
much  heavier  explosion,  but  not  so  sharp. 
I  heard  these  explosions  sometimes  frequent- 
ly, and  sometimes  there  would  be  quite  a 
period  when  it  did  not  occur.  These  noises 
disturbed  my  sleep  at  night.  The  members 
of  my  family  were  also  disturbed  by  these 
noises."  He  further  said:  "The  smoke  dis- 
turbed me  whenever  the  wind  carried  it 
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our  way.  The  smoke  was  black  and  white 
and  yellow.  We  noticed  it  very  soon  after 
the  gas  works  were  built,  and,  during  the 
period  of  a  year  and  a  half  prior  to  last 
January,  it  was  occasionally  so  thick  as  to 
obscure  the  landscape.  These  periods  when 
it  obscured  the  landscape  probably  lasted  for 
from  twenty  minutes  to  an  hour."  While 
unable  to  state  any  exact  amount  of  pe- 
cuniary damages,  Mr.  Judson  testified  that 
the  smoke,  odors,  and  noise  had  disturbed 
him  in  his  occupation  as  an  artist.  He  was 
corroborated  by  a  number  of  his  neighbors, 
some  residing  nearer  and  some  farther  from 
the  gas  works  than  he  did.  Their  testimony 
greatly  resembled  that  of  plaintiff,  except 
for  the  immaterial  variations  which  one  ex- 
pects in  accounts  given  by  different  people 
of  physical  conditions  and  happenings.  The 
smoke  was  described  as  being  of  a  "very 
penetrating  and  unpleasant"  odor,  and  as 
being  at  times  so  thick  that  "it  is  impos- 
sible to  see  across  the  road,"  or  as  sweeping 
over  the  Arroyo  "in  such  quantities  as  to 
strongly  suggest  a  London  fog."  The  noise 
was  described  variously  by  the  different  wit- 
nesses, but  all  agreed  that  at  times  annoy- 
ing explosions  occurred,  one  lady  likening 
the  sounds  to  a  Fourth  of  Julv  celebration. 
While  it  was  shown  on  behalf  of  the  de- 
fendants that  the  main  line  of  the  electric 
railroad  between  Los  Angeles  and  Pasadena 
passed  very  near  plaintiff's  studio;  that  the 
tracks  of  two  steam  railroads  were  within 
a  few  hundred  feet  of  his  property ;  and  that 
between  the  gas  works  and  his  home  a 
wagon  road  crossed  the  Arroyo  on  a  wooden 
bridge, — we  cannot  say  that  the  sounds  in- 
evitably coming  from  such  sources  would  be 
as  annoying  as  those  produced  by  the  ex- 
plosions, clanking  of  machinery,  and  hiss- 
ing, produced,  according  to  the  testimony, 
by  the  operation  of  the  gas  works.  The  fact 
that  other  sources  of  possible  discomfort  to 
plaintiff  existed  in  the  neighborhood  of  his 
property  is  no  defense  to  an  action  of  this 
kind.  Robinson  v.  Baugh,  31  Mich.  294. 
Nor  can  we  say  that  the  annoyance  suffered 
by  plaintiff  was  of  a  slight  character,  and 
not  such  as  justified  the  injunctive  relief 
granted  nor  the  damages  awarded.  Con- 
sidered as  a  whole,  we  think  the  evidence 
on  behalf  of  the  plaintiff  amply  sufficient  to 
sustain  the  judgment.  In  order  that  a  judg- 
ment of  this  character  may  be  upheld,  it  is 
not  necessary  that  the  health  of  plaintiff  or 
of  members  of  his  household  should  have 
been  impaired.  It  is  sufficient  if  the  odors, 
sounds,  and  smoke  were  offensive  to  the 
senses.  Meigs  v.  Lister,  23  N.  J.  Eq.  201 ; 
Coker  v.  Birgc,  9  Ga.  428,  54  Am.  Dec.  347 ; 
Cleveland  v.  Citizens'  Gaslight  Co.  26  N.  J. 
Eq.  206;  Bohan  v.  Port  Jervis  Gaslight  Co. 
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122  N.  Y.  23,  9  L.R.A.  711,  25  N.  E.  246; 
Hayden  v.  Tucker,  37  Mo.  221. 

Admittedly  the  discomfort  caused  respond- 
ent by  the  operation  of  the  gas  factory  was 
not  constant.  This  makes  no  difference.  It 
has  been  repeatedly,  and  we  think  most 
properly,  held  that,  where  a  nuisance  is  in- 
termittent, owing  ix>  periodical  cessation  of 
work,  variation  in  the  direction  of  the  wind, 
and  the  like,  nevertheless  injunction  will  lie. 
The  learned  chancellor  observed  in  Ross  v. 
Butler,  19  N.  J.  Eq.  302,  97  Am.  Dec  654: 
"I  am  not  aware  of  any  authority  or  estab- 
lished principle  holding  that  a  clear,  un- 
mistakable nuisance,  which  it  is  intended  to 
commit  periodically,  will  be  permitted  be- 
cause it  does  not  exist  the  greater  portion 
of  the  time,  but  only  for  a  small  portion  of 
it.  This  court  will  not  determine  that  a 
family  shall  have  their  dwelling  house  made 
uncomfortable  to  live  in  for  twelve  hours 
once  in  two  weeks,  or  that  they  shall  pro- 
tect themselves  by  closing  the  house  tightly, 
and  remaining  indoors  for  that  time.  It- is 
surely  no  justification  to  a  wrongdoer  that 
he  takes  away  only  one  twenty-eighth  of  his 
neighbor's  property,  comfort,  or  life/' 

The  fact  that  respondent  proved  no  dam- 
age to  the  dwelling  house  or  herbage  on  his 
land,  nor  to  the  rental  or  vendible  value  of 
the  property,  does  not  prevent  the  court 
from  awardmg  damages.  In  the  very  nature 
of  things,  the  amount  of  detriment  sus- 
tained is  not  susceptible  of  exact  pecuniary 
computation.  It  is  for  the  court  to  say 
what  Bwoa.  of  money  the  plaintiff  should  re- 
ceive in  view  of  the  discomfort  or  annoyance 
to  which  he  has  been  subjected.  Wood, 
Nuisances,  §§  503,  866;  Tuebner  v.  Califor- 
nia Street  R.  Co.  68  CaL  175,  4  Pac  1162; 
Gavigan  v.  Atlantic  Ref.  Co.  186  Pa.  604, 
40  Atl.  834;  Berger  v.  Minneapolis  Gas- 
light Co.  60  Minn.  296,  62  N.  W.  336;  Hock- 
aday  v.  Wortham,  22  Tex.  Civ.  App.  419, 
54  S.  W.  1094. 

There  is  nothing  in  the  habeas  corpus  pro- 
ceedings in  Re  Smith,  143  Cal.  368,  77  Pac. 
180,  which  conflicts  with  the  conclusion 
reached  by  us  in  the  case  at  bar.  This  court 
held  in  the  Smith  Case  that  an  ordinance 
passed  by  the  board  of  supervisors  of  the 
county  of  Los  Angeles,  prohibiting  the  erec- 
tion of  gas  plants  in  that  locality,  was  in- 
valid as  being  unreasonable.  A  gas  factory 
does  not  constitute  a  nuisance  per  se.  The 
manufacture  in  or  near  a  great  city  of  gas 
for  illuminating  and  heating  is  not  only 
legitimate,  but  is  very  necessary  to  the  com- 
fort of  the  people.  But  in  this,  as  in  any 
other  sort  of  lawful  business,  the  person 
conducting  it  is  subject  to  the  rule  sic  titcre 
tuo  ut  alienum  non  Icedas,  even  when  operat- 
ing under  municipal  permission  or  under 
public  obligation  to  furnish  a  commodity. 
26  LJLA.(N.S.) 


Terre  Haute  Gas  Co.  v.  Teel,  20  Ind.  131; 
Atty.  Gen.  v.  Gaslight  &  Coke  Co.  L.  R.  7 
Ch.  Div.  217;  Sullivan  v.  Royer,  72  Cal. 
248,  1  Am.  St.  Rep.  61,  13  Pac.  655.  Nor 
will  the  adoption  of  the  most  approved  ap- 
pliances and  methods  of  production  justify 
the  continuance  of  that  which,  in  spite  of 
them,  remains  a  nuisance.  £\'ans  v.  Read- 
ing Chemical  Fertilizing  Co.  160  Pa.  223, 
28  Atl.  702;  Susquehanna  Fertilizer  Co.  v. 
Malone,  73  Md.  276,  9  L.R.A.  737,  25  Am. 
St  Rep.  595,  20  Atl.  900;  Susquehanna  Fer- 
tilizer Co.  V.  Spangler,  86  Md.  662,  63  Am. 
St.  Rep.  533,  39  Atl.  270. 

The  judgment  in  this  case  enjoins  the  ap-"7 
pellant  "from  conducting  and  operating  the 
gas  works  and  manufactory  ...  in  such 
a  manner  as  to  cause  or  permit  smoke, 
gases,  or  offensive  smells  or  fumes,  to  be 
emitted  therefrom,  or  to  be  precipitated 
therefrom  upon  the  property  of  the  plain- 
tiff." Counsel  for  appellant  place  upon  this 
language  the  construction  that  it  absolutely 
enjoins  the  gas  companies  from  causing  or 
permitting  any  smoke  or  gases  to  be  emitted 
from  the  works,  regardless  of  its  reaching 
respondent's  property  or  not.  We  think  this 
interpretation  of  the  injunction  is  not  justi-  ■ 
fied.  The  appellants  are  enjoined  from 
maintaining  the  same  sort  of  nuisance  that 
had  caused  the  annoyance  to  plaintiff.  The 
injunction  would  perhaps  be  clearer  if  read 
with  the  first  "therefrom"  omitted,  but  we 
think  the  meaning  is  obvious.  While  the 
language  does  not  limit  the  production  of 
gases,  etc.,  to  such  as  would  be  inoffensive 
to  plaintiff,  it  is  clear  from  the  evidence  of 
appellants'  own  witnesses  that  the  plant  is 
operated  with  the  least  possible  amount  of 
escaping  smoke,  fumes,  and  gases.  When  so 
operated,  it  has  been  a  nuisance  injuriously 
affecting  respondent.  Therefore  any  conduct  * 
of  the  processes  of  manufacture  for  which 
that  plant  is  equipped  would  but  repeat  the 
injury  and  annoyance  to  him.  Consequently 
the  injunction  is  not  too  broad,  as  it  might 
be  if  applied  to  some  factory  in  which  the 
injurious  effects  complained  of  might  be  pre- 
vented without  abating  the  operation  of  the 
works  entirely.  In  this  essential  particular, 
the  case  at  bar  differs  from  McMenomy  v. 
Baud,  87  Cal.  134,  26  Pac.  795,  and  that 
case  is  therefore  not  authority  for  the  prop- 
osition that  the  injunction  is  too  broad. 
Here  it  is  conceded  by  appellant  that  the 
works  cannot  be  operated  at  all  without  pro- 
ducing the  conditions  which  obtained  when 
plaintiff  commenced  his  action, 

The  judgment  and  order  are  affirmed. 

We    concur;     Liorlgan,    J.;    Sloss,    J.; 
Shaw,  J. 

Petition  for  rehearing  denied,  February  3, 
1910. 
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COLORADO  SUPUEME  COURT. 

ANNIE  L.  KILPATRICK,  Plff.  in  Err., 

V. 

I.  L  INMAN. 

(46  Colo.  514,  105  Pac.  1080.) 

Attachment  —  breach  of  contract  —  sale 
^refusal  to  pay  price. 

1.  A  contract  to  hire  a  livery  rig  for  a 
certain  number  of  days  i8  not  within  the 
purview  of  a  statute  allowing  an  attach- 
ment when  the  debt  is  for  an  article  the 
price  of  which  should  have  been  paid  at 
the  time  of  delivery,  which  the  debtor  re- 
fuses to  do. 

Same  —  breach  of  contract  —  failure  to 
take  rig. 

2.  Failure  to  take  according  to  contract 
a  livery  rig  which  had  been  engaged  for  a 
few  days  will  not  support  an  attachment 
on  the  theory  of  fraud,  since  it  is  a  mere 
breach  of  contract. 

Evidence  — Interpretation  of  contract. 

3.  Upon  the  question  whether  a  livery 
rig  was  engaged  absolutely  or  the  customer 
ottered  to  take  it  if  satisfactory  upon  in- 
spection, testimony  is  admissible  of  one 
for  whose  use  it  was  intended,  that  she  was 
old  and  ill,  and  required  the  easiest  kind 
of  a  vehicle. 

Damages  —  breach  of  contract. 

4.  For  breach  of  contract  to  take  a  livery 
rig  for  a  certain  number  of  days  the  con- 
tract price  is  not  the  proper  measure  of 
damages. 

(November  1,  1909.) 

I?  RROR  to  the  Routt  County  Court  to  re- 
J  view  a  judgment  affirming  a  judgment 
of  the  Justice's  Court  in  plaintiff's  favor 
in  an  action  brought  to  recover  damages  for 
alleged  breach  of  an  alleged  contract  to  hire 
a  livery  rig.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hood  A  McLean,  for  plaintiff 
in  error: 

As  there  was  no  ground  for  any  attach- 
ment, the  attachment  should  have  been 
quashed. 

Cooley,  Torts,  474-486;   Adams  v.  Schif- 
fer,   11    Colo.   29,  7   Am.   St.   Rep.   202,   17 
Pac.  21;  Farris  v.  Strong,  24  Colo.  110,  48 
Pac.  963;  Johnson  v.  Stockham,  89  Md.  358, ' 
43  Atl.  920. 

Where  the  testimony  of  the  parties  to 
an  action  upon  an  alleged  contract  of  em- 
ployment is  directly  contradictory,  evidence 
of  circumstances  existing  at  the  time  the 
contract  is  alleged  to  have  been  made,  which 
tend  to  show  that  the  making  of  the  agree- 
ment would  have  been  unreasonable  on  part 
of  defendant,  may  be  given  in  corroboration 
of  his  statement. 

Note.  —  For  future  promise  as  fraud,  see 
note  to  Cerny  v.  Pax  ton  &  G.  Co.  10  L.R.A. 
(N.S.)    640. 
26  L.R.A.(N.S.) 


Dexter  v.  Collins,  21  Colo.  455,  42  Pac. 
664;  Brown  v.  Tourtelotte,  24  Colo.  215,  50 
Pac.   195. 

Hill,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  before  a  justice 
of  the  peace,  and  by  appeal  found  its  way 
to  the  county  court  of  Routt  county,  where 
a  trial  resulted  in  a  judgment  for  the  plain- 
tiff in  the  sum  of  $27.50,  and  cost,  and  an 
attachment  sustained.  Plaintiff  in  error, 
defendant  in  the  court  below,  brings  it  here 
upon  error. 

Numerous  errors  are  assigned,  but  we 
shall  consider  only  three,  as  their  determina- 
tion necessitates  a  reversal  of  the  judgment. 
Considering  the  evidence  most  favorable  to 
the  plaintiff  in  the  court  below,  it  would 
only  tend  to  show  that  the  defendant  (a 
resident  of  the  city  of  Denver)  while  at 
Steamboat  Springs,  contracted  over  the  tele- 
phone with  the  plaintiir,  a  liveryman  at 
Craig,  to  furnish  her  a  rig  and  driver  for 
five  days  at  $5.50  per  day,  to  take  her  and 
party  from  Craig  to  Rifle,  she  to  pay  all 
expenses  en  route;  that  on  account  of  this 
engagement  the  liveryman  hired  another 
horse,  had  him  shod,  kept  him  for  several 
days,  and  was  at  some  other  expense  in  fit- 
ting up  the  team ;  that  the  plaintiff  in  error 
failed  to  take  the  rig,  but,  for  reasons  of 
her  own,  secured  one  from  another  barn. 

Two  grounds  for  attachment  were  alleged 
in  plaintiff's  affidavit:  First,  *'that  said 
debt  is  for  an  article  the  price  of  which 
should  have  been  paid  for  at  the  time  of  the 
delivery  thereof,  and  which  the  said  debtor 
refused  to  do;"  second,  "that  said  debtor 
fraudulently  contracted  said  debt  by  false 
pretenses."  Both  were  traversed  by  the  de- 
fendant. Neither  is  supported  by  any  evi- 
dence. First,  the  action  (if  any  exists)  was 
for  damages  for  a  breach  of  contract,  and 
was  not  for  an  article  the  price  of  which 
should  have  been  paid  for  at  the  time  of 
the  delivery  thereof;  nothing  was  delivered; 
second,  there  was  no  fraud  shown.  A  fraud 
must  relate  to  facts  then  existing,  or  which 
previously  existed.  The  nonperformance  of 
a  promise  made  in  the  course  of  negotia- 
tions is  not  of  itself  a  fraud  or  the  evidence 
of  a  fraud.  Adams  v.  SchifTer,  11  Colo.  16, 
7  Am.  St.  Rep.  202,  17  Pac.  21;  Farris  v. 
Strong,  24  Colo.  107,  48  Pac.  963;  Johnson 
V.  Stockham,  89  Md.  358,  43  Atl.  920.  If, 
as  plaintiff  claims,  Mrs.  Kilpatrick  had 
agreed,  on  September  1,  1906,  to  take  his 
rig  on  September  10th,  and  had  refused  to 
do  so,  this  was  not  a  fraud,  but  a  mere 
breach  of  contract.  The  court  erred  in  over- 
ruling the  defendant's  motion  to  dismiss  the 
writ  of  attachment. 

Error  is  assigned   upon   the  rejection   of 
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certain  portions  of  the  deposition  of  Mrs. 
Emma  W.  Creigh  (the  mother  of  Mrs.  Kil- 
patrick  and  one  of  the  party),  by  whom  it 
was  attempted  to  show  that,  upon  account 
of  her  age,  past  seventy,  her  physical  condi- 
tion, being  under  a  doctor's  care,  etc.,  she 
was  unable  to  go  in  a  stage,  and  that  Mrs. 
Kilpatrick  desired  for  her  the  easiest  kind 
of  a  vehicle,  which  was  one  of  the  reasons 
claimed  by  Mrs.  Kilpatrick  why  she  did  not 
make  a  contract  or  agree  to  take  plaintiff's 
conveyance  without  seeing  it  or  knowing  it 
was  fit  or  adapted  for  her  mother's  need. 
We  think  the  rejection  of  this  testimony  was 
error.  The  testimony  of  the  parties  con- 
cerning the  ordering  of  the  carriage  was  di- 
rectly contradictory.  Mrs.  Kilpatrick  tes- 
tified she  did  not  order  it,  but  told  Mr.  In- 
man,  over  the  telephone,  she  would  call  at 
his  barn;  and,  if  the  vehicle  was  comforta- 
ble and  the  terms  satisfactory,  she  would 
take  it  to  go  to  Rifle.  Under  such  condi- 
tions evidence  of  circumstances  existing  at 
the  time  the  contract  is  alleged  to  have  been 
made,  tending  to  establish  the  probability 
or  improbability  of  the  fact,  or  facts,  which 
tend  to  show  that  the  making  of  the  agree- 
ment would  have  been  unreasonable  on  the 
part  of  the  defendant,  may  be  given  in  cor- 
roboration of  her  statement.  Dexter  v.  Col- 
lins, 21  Colo.  455,  42  Pac.  664;  Brown  v. 
Tourtelotte,  24  Colo.  204,  60  Pac.  196. 

The  judgment  is  excessive.  It  gave  to 
plaintiff  the  entire  alleged  contract  price 
for  the  trip,  although  no  team  was  ever  fur- 
nished or  trip  made.  Without  discussing 
the  proper  measure  of  damages  in  such 
cases,  the  plaintiff,  to  have  made  the  trip, 
would  have  been  to  the  further  expense  of 
his  driver,  the  expense  of  the  return  trip,  to- 
gether with  the  loss  of  the  use  of  the  team 
during  the  period  of  time  so  consumed,  as 
well  as  the  ordinary  wear  and  tear  to  the 
outfit  during  this  period.  The  result  of  this 
judgment  is  to  award  him  his  full  contract 
price,  allowing  him  the  use  of  the  outfit  dur- 
ing the  period  it  would  have  been  gone  and 
the  saving  of  the  incidental  expenses.  In 
other  words,  a  greater  margin  or  profit  by 
the  alleged  breach  of  the  contract  than  he 
could  have  made  had  it  been  performed. 
That  a  judgment  of  this  kind  cannot  be  sus- 
tained needs  no  citation  of  authorities.  The 
instructions  to  the  jury  upon  this  phase  of 
the  caae  were  erroneous. 

For  the  reasons  stated,  the  jugdment  is 
reversed  and  the  cause  remanded. 

Steele,  Ch.  J.,  and  Gabber t,  J.,  concur. 

Petition  for  rehearing  denied  December  6, 
1909. 
26  LJLA.(N.8.) 


ILLINOIS  SUPREME  COURT. 

ILLINOIS     TELEGRAPH     NEWS     COM- 
PANY, Appt., 

V. 

FREDERICK  MEINE. 

(242  111.  568,  90  N.  E.  230.) 

Damagres  •«  eminent  domain  ~  tele« 
graph  line. 

The  damages  to  be  awarded  for  a  right  of 
way  for  a  telegraph  line  is  the  value  of  the 
land  occupied  by  the  poles  and  the  amount 
of  decrease  in  the  value  of  the  land  between 
the  poles  owing  to  the  right  to  use  it 
jointly  with  the  property  owner  for  string- 
ing and  maintaining  the  wires. 

(December  22,  1909.) 

Sole, '^ Eminent  domain:  measure  of 
dantfigeH  for  right  of  way  for  tele^ 
graph  or  telephone  line. 

The  question  as  to  the  measure  of  dam- 
ages in  a  proceeding  to  condemn  a  right  to 
erect  poles  and  wires  for  an  electric  rail- 
way in  a  public  street  or  highway  is  not 
included  in  tbis  note. 

When  private  property  is  taken. 

In  assessing  damages  for  the  construction 
of  a  telegraph  line,  under  the  power'  of 
eminent  domain,  over  one's  land,  compensa- 
tion mav  be  awarded  both  for  the  land 
actually  taken  by  the  telegraph  company  as 
well  as  for  all  consequential  damages  aris- 
ing from  the  erection  and  maintenance  of 
its  poles,  wires,  or  other  fixtures.  Postal 
Teleg.-C'able  Co.  v.  Peyton,  124  Ga.  746,  3 
L.R.A.(N.S.)   333,  52  S.  E.  803. 

But  before  a  recovery  can  be  had  for  con- 
sequential damages,  proof  must  be  adduced 
disclosing  the  nature  and  extent  thereof, 
and  furnishing  data  from  which  a  reason- 
able and  proper  estimate  of  the  amount  of 
compensation  to  which  the  landowner  is 
entitled  may  be  made.    Ibid. 

And  where  it  was  sought  to  condemn,  for 
the  erection  of  a  telegraph  line,  a  strip  of 
land  18  inches  in  width  across  a  farm,  and 
3  feet  deep  every  150  feet,  bordering  a 
fenced  railway  right  of  way,  an  award  of 
$38.50  damages  was  held  excessive  where 
eleven  poles  only  would  be  erected  upon 
the  land,  which  ^was  worth  $60  per  acre  (a 
strip  6  feet  in  width  across  it  being  one 
fifth  of  an  acre,  and  worth  but  $12),  the 
damages  claimed  in  addition  to  the  value  of 
the  land  being  for  the  increased  difliculty 
in  cultivation,  which,  as  a  matter  of  fact, 
was  not  enhanced  by  the  erection  of  the 
poles,  but  already  existed  on  account  of 
the  line  fence.  Mutual  U.  Teleg.  Co.  v. 
Katkamp,  103  111.  420. 

Lines  in  street  or  highway. 

As  shown  by  the  notes  to  People  v.  !Katon, 
24  L.R.A.  721 ;  Frazier  v.  East  Tennessee 
feleph.  Co.  3  L.R.A.(N.S.)  323;  and  Hobbs 
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APPEAL  by  petitioner  from  a  judgment 
of  the  Superior  Court  for  Cook  County 
assessing  alleged  excessive  damages  in  a  con- 
demnation proceeding  to  secure  a  right  of 
way  for  petitioner's  telegraph  line.  Re- 
versed.. 

Statement  by  Farmer,  Ch.  J.: 
Appellant  is  a  corporation  duly  organized 
under  the  laws  of  the  state  of  Illinois  for 
the  business  of  transmitting  telegraph  mes- 
sages, and  is  authorized,  in  the  construction 
and  operation  of  its  telegraph  lines,  when 
necessary,  to  take  and  damage  property  for 
that  purpose.  It  filed  its  petition  in  the  su- 
perior court  of  Cook  county  for  the  con- 
demnation of  a  right  of  way  for  its  lines 
over  land  the  fee  in  which  was  owned  by 


appellee,  but  which  is  used  and  occupied  as 
a  public  highway.  Appellee's  farm  abuts 
upon  the  highway  a  distance  of  half  a  mile, 
and  it  was  in  and  along  this  highway  and 
adjacent  to  appellee's  farm  that  it  was 
sought  to  secure  the  right,  by  condemna- 
tion, to  erect  and  maintain  appellant's  poles, 
cross-arms,  and  wires.  The  petition  alleged 
that  appellant  did  not  desire  to  acquire  title 
in  fee  to  the  property,  but  desired  only  the 
right  to  locate  its  poles,  cross-arms,  and 
wires,  and  to  construct,  repair,  maintain, 
and  use  them  over  and  upon  said  land.  It 
was  stipulated  by  the  parties  that  the  poles 
of  appellant  should  be  erected  in  a  line  par- 
allel with  and  30  feet  north  of  the  center 
line  of  the  highway;  that  the  poles  should 
be  placed  132  feet  apart  along  the  land  of 


V.  Long  Distance  Teleph.  &  Teleg.  Co.  7 
L.R.A.  (N.S.)  87,  although  there  is  a  con- 
flict, the  weight  of  authority  apparently 
sustains  the  right  of  an  abutting  property 
owner  to  compensation,  where  telegraph  or 
telephone  poles  and  wires  are  placed  upon 
a  public  street  or  highway,  as  an  additional 
servitude  is  created.  This  portion  of  this 
note  treats  of  the  measure  of  damages  when 
an  abutting  owner  is  entitled  to  compensa- 
tion. 

It  was  said  in  Tri-State  Teleph.  &  Teleg. 
Co.  T.  Cosgriff  (N.  D.)  124  N.  W.  75,  that 
"the  measure  of  damages  for  a  taking  of 
property  in  exercise  of  the  right  of  eminent 
domain  is  the  value  of  defendant's  interest 
in  the  land  at  the  time  of  trial,  and  the 
damage  at  that  date  sustained  by  its  ap- 
propriation to  the  uses  of  the  party  con- 
demning. .  .  .  The  evidence  bearing  on 
this  point  must  therefore  be  directed  to  the 
present,  and  not  to  the  future,  value  of  the 
interest  condemned;  to  its  value  for  uses 
to  which  it  was  or  could  be  applied,  or  for 
which  it  had  some  natural  adaptation  or 
special  fitness,  not  to  its  value  to  plaintiflf 
at  the  time  of  or  after  the  taking,  or  for 
the  purposes  to  which  plaintiff  expected  to 
put  it." 

The  measure  of  damages  to  which  an 
abutting  property  owner  is  entitled  for  the 
construction  of  a  telephone  line  in  an  ad- 
joining highway  is  the  value  of  his  interest 
in  the  land  actually  taken,  and  the  injury 
or  diminution  in  value  to  the  remaining 
contiguous  land.  Long  Distance  Teleph.  & 
Teleg.  Co.  v.  Schmidt,  157  'Aid.  391,  47  So. 
731;  Tri-State  Teleph.  &  Teleg.  Co.  v.  Cos- 
griff, supra. 

In  order  to  determine  the  damages  suf- 
fered by  an  abutting  owner  who  has  title 
to  the  fee  in  the  highway,  it  is  competent 
to  prove  the  nearness  of  the  telephone  line 
to  his  residence,  the  unsightliness  of  the 
poles  or  structure,  that  it  would  require 
more  labor  and  expense  to  cut  the  weeds  and 
grass  around  the  poles,  and  would  also 
render  the  use  of  his  farm  inconvenient  and 
dangerous;  but  the  mere  possibility  that 
injuries  might  thereby  be  caused  would 
furnish  no  ground  for  the  assessment  of 
26  L.R.A. (N.S.) 


damages.  Board  of  Trade  Teleg.  Co.  v. 
Darst,  192  111.  47,  85  Am.  St.  Rep.  288, 
61  N.  E.  398. 

It  may  be  also  shown  that  it  will  be 
necessary  for  the  abutting  owner  to  con- 
struct a  board  fence  as  a  substitute  for  a 
barbed  wire  fence  in  use,  in  order  to  pro- 
tect his  live  stock  from  injury  by  getting 
between  the  poles  and  such  fence.     Ibid. 

But  the  cost  of  renewing  such  fence  every 
ten  years  for  a  hundred  years  is  too  re- 
mote and  speculative  as  damages,  the  abut- 
ting owner  not  being  entitled  to  the  cost  of 
future  fencing,  but  only  to  the  damages  to 
his  land.    Ibid. 

In  Board  of  Trade  Teleg.  Co.  v.  Darst. 
supra,  an  award  of  $300  damages  was  set 
aside  as  excessive. 

In  order  to  show  damages  and  the  value 
of  the  land  taken,  it  is  competent  to  prove 
that  land  in  the  immediate  vicinity  is  adapt- 
ed and  used  for  farming  and  other  purposes. 
Long  Distance  Teleph.  &  Teleg.  Co.  v. 
Schmidt,  supra. 

Evidence  to  the  effect  that  an  abutting 
owner  has  been  in  the  habit,  for  a  period 
of  years,  of  using  a  portion  of  the  side  of 
a  country  road  for  agricultural  purposes, 
is  inadmissible  on  the  measure  of  damages, 
as  in  so  doing  he  was  a  trespasser  without 
any  righ^  that  the  law  recognized  or  con- 
sidered of  pecuniary  value.  Tri-State 
Teleph.  &,  Teleg.  Co.  v.  Cosgriff,  supra. 

The  value  of  trees  destroyed  or  damaged 
by  the  construction  of  such  a  line  is  ad- 
missible in  determining  the  injury  or 
diminution  in  value  of  the  land,  although 
their  value  cannot  "he  awarded  as  a  dis- 
tinct and  independent  injury  to  the  laud. 
Long  Distance  Teleph.  &  Teleg.  Co.  v. 
Schmidt  and  Tri-State  Teleph.  &  Teleg.  Co. 
v.  Cosgriff,  supi*a. 

But  there  can  be  no  damage  allowed  for 
'future  injury  to  the  trees.  Tri-State  Teleph. 
&.  Teleg.  Co.  v.  Cosgriff,  supra. 

It  is  error  to  instruct  the  jury  that  a 
telephone  company  may  place  its  poles  with- 
in the  margin  of  a  public  highway  and  cut 
all  growing  timber  thereon  without  liabil- 
ity to  an  abutting  owner,  and  that  he  is 
entitled   merelv   to   the   wood    when   felled. 
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appellee,  and  that  the  wires  strung  on  said 
poles  shouhl  bo  placed  25  feet  above  the 
ground  at  all  gateways  and  openings  into 
the  premises  of  appellee  from  said  highway. 
It  was  further  stipulated  that  the  value  of 
appellee's  farm  is  $500  per  acre;  that  the 
poles  would  be  2  feet  in  diameter  at  the 
[nittom,  and  the  cross-arms  5  feet  in  length. 
The  court  held  that  under  the  stipulation 
appellee  was  entitled  to  payment  for  a  strip 
of  land  5  feet  wide  and  160  rods  long,  at 
the  rate  of  $500  per  acre.  On  this  basis  he 
figured  out  the  damages  appellee  was  enti- 
tled to  at  $151.50,  and  instructed  the  jury 
to  return  a  verdict  finding  the  value  of  the 
property  taken  at  said  sum-  The  jury  re- 
turned a  verdict  accordingly,  upon  which  the 
court,  after  overruling  a  motion  for  a  new 


trial,  rendered  judgment.  The  petitioner 
excepted  and  prayed  an  appeal  to  this  court, 
which  was  allowed,  and  the  case  is  brought 
iiere  for  review. 

Messrs.  Hamlin  &  Boy  den,  for  appel- 
lant: 

In  a  condemnation  suit  brought  by  a  tele- 
graph company  for  the  purpose  of  condemn- 
ing land  for  the  erection  of  poles,  and  the 
operation  and  maintenance  of  a  telegraph 
system,  the  owner  of  the  land  is  entitled,  as 
compensation,  to  the  value  of  the  land  ac- 
tually taken  by  the  erection  of  the  poles, 
and  to  such  damages  as  might  be  done  to 
the  remainder  by  the  poles  and  the  string- 
ing of  the  wires  thereon. 

St.  Louis  &  C.  R.  Co.  V.  Postal  Teleg.  Co. 


r^uch  instruction  being  misleading,  as  the 
matter  to  be  determined  is  the  damages  to 
which  the  landowner  is  entitled  by  reason 
nf  the  construction  of  the  line  and  the  tak- 
ing of  the  right  of  way,  and  not  the  com- 
pany's liability  for  cutting  timber.  Long 
Distance  Teleph.  &  Teleg.  Co.  v.  Schmidt, 
supra. 

The  damages  sustained  by  an  abutting 
owner  upon  the  construction  of  a  telephone 
und  telegraph  line  upon  an  adjoining  high- 
way, while  it  may  be  small  in  amount,  even 
to  insignificance,  is  not  as  a  matter  of  law 
merelv  nominal,  but  is  substantial  in  the 
sense  that  the  abutting  owner  is  entitled  to 
lecover  a  sum  sufHcient  to  compensate  him 
for  all  damages  to  the  property  actually 
^us'tained  by  such  taking.  Tri-State  Teleph. 
k  Teleg.  Co.  v.  Cosgriff,  supra. 

So,  an  instruction  that  an  abutting  owner 
is  entitled  to  nothing  more  than  nominal 
4lamages  is  erroneous,  as  ignoring  all  his 
rights  to  compensation  for  a  right  of  way 
outside  of  the  ground  actually  occupied  by 
the  poles.  Long  Distance  Telej)Ii.  &  Teleg. 
Co.  V.  Schmidt,  supra. 

And  it  would  be  error  for  the  court  to 
limit  his  recovery  to  nominal  damages  if 
there  is  evidence  that  the  value  of  the  land 
a9  affected  by  the  telegraph  line  was  less 
than  its  value  as  unafTeeted  bv  it.  Shevalier 
V.  Postal  Teleg.  Co.  22  Pa.  Super.  Ct.  500. 

But  in  Postal  Teleg.-Cable  Co.  v.  Bruen, 
.39  N.  Y.  Supp.  220,  a  report  of  commission- 
ers in  condemnation  was  confirmed  where 
nominal  damages  only  were  awarded  an 
abutting  landowner  for  the  placing  of 
twelve  telegraph  poles  150  feet  apart  on 
the  highway  in  front  of  his  premise^  where 
it  appeared  that,  in  the  absence  of  foliage, 
not  more  than  two  poles  could  be  seen  at 
any  one  point  from  his  house,  three  poles 
only  being  visible  altogether. 

Lines   on   railway  right  of  way — value  of 

the  land. 

It  was  held  in  Atlantic  Coast  Line  B. 
Co.  ▼.  Postal  Teleg.-Cable  Co.  120  Oa.  2(i8. 
47  S-  E.  15,  1  A.  &  E.  Ann.  Cas.  734,  that 
the  measure  of  damages  upon  the  Qox^deiu- 
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nation  of  a  right  to  construct  a  telegraph 
line  upon  a  railway  right  of  way  to  which 
the  railway  company  has  the  fee  is  the  value 
of  the  land  actually  taken  and  the  extent 
to  which  its  use  by  the  railway  company 
is  thereby  diminished,  notwithstanding  the 
general  salable  value  of  the  right  of  way 
for  other  uses  than  that  to  which  it  is 
applied  cannot  be  considered,  as  it  has  no 
market  value  so  long  as  it  is  used  for 
railway  purposes. 

But  the  reasonable  value  of  the  land  con- 
demned for  a  telegraph  line  along  a  rail- 
way right  of  way  cannot  be  allowed  a  rail- 
way company  which  does  not  own  the  fee. 
Southwestern  Teleg.  &  Teleph.  Co.  v.  Gulf, 
C.  &  S.  F.  Pv.  Co.  ( Tex.  Civ.  App. )  52  S.  W. 
106;  Postal  Teleg.-Cable  Co.  v.  Louisiana 
Western  R.  Co.  49  La.  Ann.  1270,  22  So. 
219. 

— decreased  value  for  railway  purposes. 

The  rule  sustained  by  the  weight  of  au- 
thority is  that  the  measure  of  damage? 
upon  the  condemnation  of  a  way  for  a  tele- 
phone line  along  a  railway  right  of  way  is 
the  decreased  value  of  the  use  of  the  ease- 
ment for  railway  purposes,  as  the  result 
of  the  construction  and  maintenance  of  the 
line.  Mobile  &  O.  R.  Co.  v.  Postal  Teleg. 
Cable  Co.  120  Ala.  21,  24  So.  408;  Ameri- 
can Teleph.  &  Teleg.  Co.  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  202  Mo.  656,  101  S.  W.  576; 
(  leveland,  C.  C.  &  St.  L,  R.  Co.  v.  Ohio 
Postal  Teleg.-Cable  Co.  68  Ohio  St.  306, 
62  L.R.A.  941,  67  N.  E.  890,  reversing  8 
Ohio  N.  P.  121;  Texas  Midland  R.  Co.  v. 
Southwestern  Teleg.  &  Teleph.  Co.  (Tex. 
Civ.  App.)  57  S.  W.  312;  San  Antonio  & 
A.  P.  R.  Co.  V.  Southwestern  Teleg.  & 
Teleph.  Co.  (Tex.  Civ.  App.)  56  S.  W.  201; 
Texas  &  N.  O.  R.  Co.  v.  Postal  Teleg.-Cable 
Co.  (Tex.  Civ.  App.)  52  S.  W.  108;  South- 
western Teleg.  &  Teleph.  Co.  v.  Gulf,  C.  & 
S.  F.  R.  Co.  supra;  Gulf,  C.  &  S.  F.  R.  Co. 
v.  Southwestern  Teleg.  &  Teleph.  Co.  (Tex. 
Civ.  App.)   52  S.  W.  86. 

The  Texas  court  in  applying  this  doc- 
trine has  apparently  limited  it  to  cases 
where  a  rallwav  company  does  not  own  the 
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173  111.  608,  51  N.  E.  382;  Lockie  v.  Mutual 
U.  Teleg.  Co.  103  111.  401;  Mutual  U.  Teleg. 
Co.  V.  Katkamp,  103  111.  420;  Chicago,  B. 
&  Q.  R.  Co.  V.  Chicago,  149  111.  457,  37  N.  E. 
78,  166  U.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct. 
Rep.  581. 

Tlie  spaces  over  which  the  wires  are 
strung  from  pole  to  pole  are  not  taken. 

St  Louis  &  C.  R.  Co.  V.  Postal  Teleg.  Co. 
supra. 

Messrs.  Cheney,  Evans,  &  Wilson  for 
appellee. 

Farmer,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

We  regard  this  judgment  as  erroneous  and 
contrary  to  the  previous  decisions  of  this 
court.     The  only  land  sought  to  be  taken 


by  appellant  for  its  exclusiye  use  was  the 
land  to  be  occupied  by  its  poles.  The  poles 
upon  which  the  wires  were  to  be  placed 
were  2  feet  in  diameter  at  the  ground,  and 
20  of  them  were  to  be  set  in  the  highway 
on  appellee's  land.  The  spaces  between  the 
poles  were  not  sought  to  be  taken,  but  the 
use  thereof  for  the  purposes  of  stringing,  re- 
pairing, and  maintaining  the  wires  was  all 
that  was  contemplated  or  asked  for.  This 
use  was  nut  exclusive,  but  was  to  be  en- 
joyed by  appellant  in  connection  with  the 
owner  of  the  land.  The  compensation,  there- 
fore, appellee  was  entitled  to  for  the  use  of 
the  spaces  between  the  poles,  was  not  the 
value  of  the  fee,  but  was  the  amount  of  de- 
crease in  the  value  of  the  land  resulting 
from  the  right  of  the  appellant  to  use  it 


fee  of  its  right  of  way.  Gulf,  C.  A  S.  F.  R. 
Co.  v.  Southwestern  Teleg.  &  Teleph.  Co.  and 
Southwestern  Teleg.  &  Teleph.  Co.  v.  Gulf, 
C.  &  S.  F.  R.  Co.  supra. 

And  this  doctrine  will  not  be  modified  or 
limited  in  its  application  by  reason  of  a 
statutory  provision  whereby  a  railway  com- 
pany may,  at  any  future  time,  notify  the 
telegraph  company  that  it  needs  for  rail- 
road purposes  a  part  or  all  of  the  ground 
occupied  by  it,  in  which  event  the  tele- 
graph company  is  required  to  yield  posses- 
sion and  locate  elsewhere.  Cleveland,  C.  C. 
k  St.  L.  R.  Co.  v.  Ohio  Postal  Teleg.-Cable 
Co.  supra. 

In  Postal  Teleg.-Cable  Co.  v.  Louisiana 
Western  R.  Co.  supra,  it  was  held  that 
the  measure  of  damages  was  a  fair  recom- 
pense for  the  use  made  of  the  right  of  way 
and  any  injury  done  to  it. 

Any  inconvenience  or  annoyance  resulting 
from  the  construction  of  the  telegraph  line 
of  such  a  character  as  to  interfere  with  the 
operation  of  the  railroad  may  properly  be 
considered  in  assessing  damages,  but  the 
evidence  must  disclose  facts  from  which 
such  inconvenience  or  annoyance  results,  as 
none  will  be  presumed.  Atlantic  Coast 
Line  R.  Co.  v.  Postal  Teleg.-Cable  Co.  su- 
pra. 

In  Atlantic  Coast  Line  Co.  v.  Postal 
Teleg.-Cable  Co.  supra,  the  court  said  that 
there  is  an  essential  difference  between  the 
various  elements  of  damages  entering  into 
the  assessment  when  private  property  is 
taken  for  public  use  and  that  which  enters 
into  the  assessment  of  damages  for  burden- 
ing property  devoted  to  one  public  use  by 
imposing  upon  it  additional  easements  of 
a  public  nature,  as  the  railway  company  in 
such  case  is  not  deprived  of  its  exclusive 
use  as  an  individual  is,  but  its  use  is  only 
curtailed  wlien  burdened  with  an  additional 
servitude,  and  to  the  extent  the  easement 
impairs  the  use  of  the  servient  land,  the 
owner  of  the  latter  is  damaged. 

Other  courts  express  the  measure  of  dam- 
ages to  be  the  extent  to  which  the  use  of 
the  land  occupied  by  the  poles  and  the 
space  beneath  its  wires  is  dimini'^hed  in 
value  to  the  railway  companv  by  its  joint 
26  L.R.A.(N.S.) 


use,  and  not  the  market  value  of  the  land 
so  occupied.  St.  Louis  &  C.  R.  Co.  v. 
Postal  Teleg.  Co.  173  111.  608,  61  N.  E.  382 ; 
Atlantic  Coast  Line  R.  Co.  v.  Postal  Teleg.- 
Cable  Co.  supra;  Mobile  &  O.  R.  Co.  v. 
Postal  Teleg.-Cable  Co.  76  Miss.  731,  45 
L.R.A.  223,  26  So.  370,  overruling  Postal 
Teleg.-Cable  Co.  v.  Alabama  &  V.  R.  Co. 
68  Miss.  314,  8  So.  376,  in  so  far  as  it 
conflicts  with  the  foregoing  case. 

^-nominal   damages. 

Some  cases  hold  that  the.  damages  are 
merely  nominal,  which  arise  from  the  con- 
demnation of  a  way  for  a  telegraph  line  over 
a  railway  right  of  way  in  which  the  railway 
company  has  a  mere  easement  which  is  not 
interfered  with  by  the  telegraph  company. 
Postal  Teleg.-Cable  Co.  v.  Oregon  Short  Line 
R.  Co.  23  I'tah,  474,  90  Am.  St.  Rep.  706, 
66  Pac.  735;  Mobile  &  O.  R.  Co.  v.  PosUl 
Teleg.-Cable  C:o.  120  Ala.  21,  24  So.  408; 
Mobile  &  O.  R.  Co.  v.  Postal  Teleg.-Cable 
Co.  101  Tenn.  62,  41  L.R.A.  403,  46  S.  W. 
571. 

So,  nominal  damages  may  be  awarded 
where  it  does  not  appear  that  a  railway  com- 
pany will  suffer  any  substantial,  special,  or 
peculiar  damages  by  the  construction  of  a 
telegraph  line  along  its  right  of  way.  Postal 
Teleg.-Cable  Co.  v.  Oregon  Short  Line  R. 
Co.  114  Fed.  787;  Cleveland,  C.  C.  A  St. 
L.  R.  Coi  v.  Ohio  Postal  Teleg.-Cable  Co. 
68  Ohio  St.  306,  62  L.R.A.  941,  67  N.  E. 
890,  reversing  8  Ohio  N.  P.  121. 

And  this  rule  will  be  applied  where  that 
portion  of  a  railway  right  of  way  condemned 
lor  a  telegraph  line  is  not  actually  used 
by  a  railway  company  for  railway  pur- 
poses, and  its  construction  will  not  material- 
ly interfere  with  the  free  use  of  the  rail- 
way franchise.  Mobile  &  O.  R.  Co.  v. 
Postal  Teleg.-Cable  Co.  120  Ala.  21,  24  So. 
408;  Mobile  &  O.  R.  Co.  v.  Postal  Teleg.- 
Cable  Co.  101  Tenn.  62,  41  L.R.A.  403,  40 
S.  W.  571. 

In  Atlantic  Coast  Line  R.  Co.  v.  Postal 
Teleg.-Cable  Co.  supra,  an  award  of  merely 
nominal  damages  was  upheld  on  the  ground 
that,  although  it  was  a  much  smaller  sum 
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jointly  with  appellee  for  the  construction^ 
repair,  and  maintenance  of  its  telegraph 
wires.  Chicago,  B.  &  Q.  R.  Co.  v.  Chicago, 
U9  III.  457,  37  N.  E.  78. 

In  Lockie  v.  Mutual  U.  Teleg.  Co.  103  III. 
401,  402,  the  petition  sought  to  condemn  a 
strip  of  defendant's  land  8^  feet  wide,  for 
the  erection,  maintenance,  and  repair  of  tel- 
egraph poles  and  wires.  In  discussing  the 
compensation  the  landowner  was  entitled  to, 
the  court  said  (p.  402):  "By  designating 
the  width  of  the  strip  in  the  condemnation 
proceedings,  the  company  acquires  no  right 
to  exclude  the  owner  of  the  soil  from  the 
use  of  the  land.  That  remains  as  it  was 
before,  except  the  company  has  acquired  an 
easement  on  the  strip  condemned  to  so  en- 
ter for  the  purpose  of  erecting  and  repair- 


ing the  line.  The  only  exclusive  right  of 
occupancy  the  company  acquires  by  such  a 
proceeding  is  the  ground  occupied  by  the 
poles  erected  for  telegraph  purposes.  These 
are  the  rights  intended  to  be  conferred  by 
the  law,  and  are  all  that  were  or  can  be  ac- 
quired under  it,  and  the  judgment  in  this 
case  conferred  no  more." 

The  precise  question  here  involved  was 
fully  considered  and  determined  by  this 
court  in  St.  Louis  &  C.  R.  Co.  v.  Postal 
Teleg.  Co.  173  111.  508,  61  N.  E.  382.  The 
contention  of  the  parties  in  that  case  is 
stated  by  the  court  on  pages  531  and  532 
as  follows:  "In  the  first  place,  the  appel- 
lee claims  that  the  compensation  to  be  paid 
to  the  appellants  must  be  the  value  of 
the  ground   occupied  by  ep.h  of  the  tele- 


than  the  evidence  disclosed  the  damage  to 
be,  it  could  be  supported  as  the  decreased 
value  of  the  right  of  way  for  railway  pur- 
poses. 

And  in  Postal  Telegraphic  Cable  Co.  v. 
Louisville,  N.  O.  &  T.  R.  Co.  43  La.  Ann. 
522,  9  So.  119,  the  court  refused  to  disturb 
an  award  of  $50  per  mile  for  constructing 
a  telegraph  line  upon  a  railway  right  of 
way,  on  the  ground  that  an  award  by  a 
jury  of  freeholders  will  not  be  reviewed 
unless  manifestly  inadequate  or  excessive, 
which  was  not  the  condition  in  the  present 
case. 

So,  in  Southwestern  Teleph.  Co.  v.  Kan- 
sas City,  S.  &  G.  R.  Co.  109  La.  892,  33  So. 
910,  an  award  of  $10  per  mile  for  the 
right  to  construct  a  telephone  line  along 
the  railway  company's  right  of  way  was 
confirmed. 

And  in  St.  Louis  &  C.  R.  Co.  v.  Postal 
Tel'^.  Co.  supra,  an  award  of  $99  was  sus- 
tained where  a  telegraph  line  along  a  rail- 
way right  of  way  extended  tlirough  five 
crounties. 

But  on  the  other  hand,  it  has  been  held 
that  a  railway  company  is  entitled  to  some- 
thing more  than  nominal  damages  upon  the 
condemnation  of  a  way  for  a  telegraph  line 
along  its  right  of  way.  Mobile  &  O.  R.  Co. 
v.  Postal  Teleg.  Cable  Co.  76  Miss.  731,  45 
L.R.A.  223,  26  So.  370,  overruling  Postal 
Teleg. -Cable  Co.  v.  Alabama  &  V.  R.  Co. 
68  Miss.  314,  8  So.  375,  in  so  far  as  it  con- 
flicts with  the  foregoing  case;  American 
Teleph.  &  Teleg.  Co.  v.  St.  Louis,  I.  M.  & 
S.  R,  Co.  202  Mo.  656,  101  S.  W.  576. 

This  rule  was  applied  in  American  Teleph. 
k  Teleg.  Co.  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
supra,  where  a  railway  company  had  been 
to  great  expense  in  grading  and  clearing 
the  timber  from  the  right  of  way,  and  the 
further  expense  of  keeping  it  free  from 
weeds,  bushes,  and  inflammable  matter  was 
imposed  upon  it,  and  the  easement  to  con- 
struct a  telephone  and  telegraph  line  there- 
on destroyed  the  railway  company's  right 
to  construct  a  similar  line. 

And  the  fact  that  the  railway  company 
would  be  compelled  to  keep  its  right  of  way 
fenced  and  free  from  inflammable  matter, 
26  L.R.A.(N.S.) 
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whether  or  not  a  telegraph  line  is  construct- 
ed, is  not  a  reason  for  awarding  nominal 
damages  only.    Ibid. 

— possible  future  use  of  right  of  way. 

The  possible  contingency  of  a  railway 
company  abandoning,  or  applying  its  right 
of  way  for  a  different  and  foreign  use,  even 
if  permissible  under  its  charter  and  tenure 
of  title,  is  too  remote  to  be  considered  in 
assessing  damages.  Atlantic  Coast  Line  R. 
Co.  V.  Postal  Teleg.-Cable  Co.  120  Ga.  268, 
48  S.  E.  15,  1  A.  &  £.  Ann.  Cas.  734. 

Nor  may  the  possibility  that,  at  some 
future  time,  the  railway  company  may  de- 
sire to  make  improvements  on  its  right  of 
way,  be  considered  as  an  element  of  dam- 
ages, as  it  is  too  remote  and  speculative. 
Southwestern  Teleg.  &  Teleph.  Co.  v.  Gulf, 
C.  &  S.  F.  R.  Co.  (Tex.  Civ.  App.)  52  S. 
W.  106. 

And  this  rule  was  applied  in  Postal 
Teleg.  Cable  Co.  v.  Louisiana  Western  R. 
Co.  49  La.  Ann.  1270,  22  So.  219,  where 
the  proposed  line  of  telegraph  poles  was  to 
be  placed  at  the  outer  edge  of  the  right  of 
way  beyond  the  portion  which  the  company 
had  in  use,  or  was  likely  to  call  into  use  in 
the  near  future. 

And  it  has  also  been  applied  where  it  was 
stipulated  in  the  notice  of  condemnation 
that  such  use  of  the  railway  company's 
property  is  subject  to  change  in  its  loca* 
tion  to  such  other  place  as  will  not  interfere 
with  the  future  construction  of  additional 
tracks  or  structures  on  its  right  of  way. 
Atlantic  Coast  Line  R.  Co.  v.  Postal  Teleg.- 
Cable  Co.  and  St.  Louis  &  C.  R.  Co.  v.  Post- 
al Teleg.  Co.  supra. 

— cost  of  constructing  and  clearing  right  of 

way. 

It  was  held  in  Postal  Teleg.  Cable  Co.  v. 
Morgan's  L.  &  T.  R.  &  S.  S.  Co.  49  La.  Ann. 
58,  21  So.  183,  that  the  damages  upon  the 
condemnation  of  a  way  for  a  telegraph  line 
are  to  be  measured  by  the  inconvenience  suf- 
fered by  a  raihvav  company,  and  should  be 
commensurate  with  the  cost  and  expense  of 
putting  its  ri^ht  of  way  in  condition    a^ 
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graph  poles  erected  upon  the  right  of 
way;  that  the  land  taken  is  nothing  more 
than  those  portions  of  it  upon  which  the 
telegraph  poles  stand  or  into  which  they 
are  inserted;  that  the  rest  of  the  com- 
pensation to  which  appellants  are  entitled, 
other  than  for  the  land  thus  taken,  con- 
sists merely  of  the  damages  accruing  to 
the  remainder  of  the  right  of  way  by  rea- 
son of  the  erection  of  the  telegraph  poles 
and  the  stringing  of  the  wires  upon  the 
cross-arms  thereon,  and  that  as  to  the  spaces 
between  the  telegraph  poles  over  which  the 
wires,  near  the  top  of  the  poles,  are  strung, 
such  spaces  are  not  land  taken.  On  the 
contrary,  the  appellants  contend  that  by 
the  construction  and  operation  of  the  tele- 
graph line  the  appellee  not  only  takes  the 
ground  occupied  by  the  telegraph  poles,  but 
that  the  strip  of  ground  as  wide  as  the  cross- 
bars, over  which  the  wires  are  strung,  is 
also  land  taken.  In  other  words,  the  ap- 
pellants claim  that  the  appellee  takes  that 
part  of  the  right  of  way  over  which  the 
wires,  extending  from  pole  to  pole,  are 
strung/'  Upon  that  subject  the  court  said 
(p.  533)  :  "The  spaces  over  which  the  wires 
are  strung  from  pole  to  pole  are  not  tnken 
by  the  telegraph  company.  Such  damage  as 
the  construction  and  operation  of  the  tele- 
graph line  cause  to  the  spaces  between  the 
poles,  the  appellants  are  entitled  to  recover. 
The  telegraph  company  does  not  acquire,  by 
the  judgment  of  condemnation,  the  fee  to 
any  portion  of  the  right  of  way.  Any  con- 
struction which  holds  that  it  does  acquire 
the  fee  is  not  sanctioned  by  the  language  of 


the  act  in  relation  to  telegraph  companies. 
The  act  does  not  confer  the  right  to  use  the 
land  condemned  for  any  other  purpose  than 
for  telegraph  purposes.  The  company  can- 
not take  possession  of  it  or  injure  it  for  any 
other  purpose  than  to  erect  telegraph  poles 
and  suspend  wires  upon  them,  and  to  main- 
tain and  repair  the  same.  The  company  will 
have  the  right  to  enter  upon  that  portion 
of  the  right  of  way  which  is  between  the 
telegraph  poles  and  under  its  wires  for  the 
purpose  of  repairing  its  line,  but  the  tele- 
graph company  acquires  no  right  to  exclude 
the  railroad  company  from  the  use  of  the 
land.  The  ownership  of  the  railroad  com- 
panies remains  as  it  was  before,  while  the 
telegraph  company  merely  acquires  an  ease- 
ment upon  what  it  condemns,  for  the  pur- 
pose of  entering  thereon  in  order  to  erect 
and  repair  the  line." 

We  will  not  encumber  this  opinion  by  fur- 
ther quoting  from  that  decision,  but  much 
more  will  be  found  in  the  opinion  of  the 
court  pertinent  to  the  questions  involved  in 
this  case.  We  could  not  sustain  the  judg- 
ment in  this  case  without  overruling  St. 
Louis  &  C.  R.  Co.  v.  Postal  Teleg.  Co.  su- 
pra, and  that  we  are  not  disposed  to  do, 
for  in  our  judgment  the  correct  rule  is  stat- 
ed in  that  case.  The  court  should  have  sub- 
mitted the  question  of  the  amount  of  com- 
pensation appellee  was  entitled  to,  to  the 
jury,  under  such  competent  evidence  as  the 
respective  parties  might  introduce. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded. 


the  telegraph  company  cannot  avail  itself 
of  its  improved  condition  without  making 
compensation. 

So,  in  determining  what  is  a  fair  com- 
pensation, the  improved  condition  of  the 
right  of  way  is  a  proper  element  of  dam- 
age; not  the  original  cost  of  the  improve- 
ment, but  merely  reasonable  remuneration 
therefor.  Postal  Teleg.  Cable  Co.  v.  Lou's- 
iana  Western  R.  Co.  supra. 

But  where  there  is  no  evidence  that  a 
railway  company  has  been  to  any  expense 
in  preparing  its  right  of  wa}'  where  it 
proposed  to  erect  a  telegraph  line,  the  com- 
pany is  not  entitled  to  compensation  pro- 
portionate to  its  expense  in  preparing  its 
right  of  way  for  its  railway  bed.  St.  Louis 
&  C.  R.  Co.  V.  Postal  Teleg.  Co.  supra. 

And  it  was  held  in  Texas  &  N.  0.  R.  Co. 
V.  Postal  Teleg.  Cable  Co.  supra,  that  the 
expense  a  railway  company  may  have  been 
put  to  in  order  to  fit  its  right  of  way  for 
railway  purposes  cannot  be  considered  as 
an  clement  of  damages. 

So,  the  cost  of  clearing  the  right  of  way 
and  draining  it,  incurred  by  a  railway  cnni- 
pany,  for  the  purpose  of  operating  its  road, 
cannot  be  considered  in  anspssing  daniag  s 
as  it  was  not  the  result  of  the  construction 
of  the  telegraph  line.  Atlantic  Coast  Line 
26  L.R.A.(N.S.) 


R.  Co.  v.  Postal  Teleg.-Cable  Co.  supra. 
See  also  Gulf,  C.  &  S.  F.  R.  Co.  v.  South- 
western Teleg.  &  Teleph.  Co.  infra. 

Nor  is  a  railway  company  entitled  to 
damages  for  keeping  its  right  of  way  clear 
from  obstructions,  as  it  must  incur  such 
expense  irrespective  of  whether  it  is  oc- 
cupied by  the  telegraph  line,  and  therefore 
no  greater  burden  or  expense  is  imposed 
upon  it.  Mobile  &  O.  R.  Co.  v.  Postal  Teleg. 
Cable  Co.  101  Tenn.  62,  41  L.R.A.  403,  46 
S.  W.  671 ;  Atlantic  Coast  Line  R.  Co.  v. 
Postal  Teleg.-Cable  Co.  supra. 

So,  damages  due  to  the  added  expense  of 
burning  the  grass  from  a  right  of  way 
by  reason  of  the  erection  of  telegraph  poles 
thereon  is  too  remote  to  be  considere<i. 
Postal  Teleg.  Cable  Co.  v.  Oregon  Short  Line 
R.  Co.  23  Utah,  474,  90  Am.  St.  Rep.  705, 
65.Pac.  735;  Southwestern  Teleg.  &  Teleph. 
Co.  V.  Gulf,  C.  &  S.  F.  R.  Co.  supra. 

It  was  said  in  Southwestern  Tel^.  & 
Teleph.  Co.  v.  Gulf,  C.  &  S.  F.  R.  Co. 
supra,  that  "if  it  be  necessary  for  a  proper 
use  of  the  right  of  way  that  the  grass  be 
burned  off  periodically  by  .  .  .  [the 
railway  company],  that  right  would  not  be 
lost  or  interfered  with  by  .  .  .  [the] 
poles;  but  the  duty  would  devolve  upon 
•    •    .     [the   telegraph   company]    to   keep 
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the  ground  cleared  about  its  poles,  and  it 
would  be  responsible  for  any  expense  en- 
tailed upon  .  .  .  [the  railway  com- 
pany] in  clearing  away  the  grass.  This 
could  not  be  an  element  in  the  condemna- 
tion proceedings,  because  it  could  not  be 
known  that  .  .  .  [the  former]  would 
not  clear  off  the  grass." 

— rental  value  for  other  lines. 

The  rental  value  of  a  right  of  way  under 
a  contract  from  another  telegraph  company 
is  not  an  element  of  damage,  as  the  right 
of  way,  having  no  general  salable  value, 
can  have  no  general  rental  value.  Atlantic 
Coast  Line  R.  Co.  v.  Postal  Teleg.-Cable  Co. 
supra. 

And  the  fact  that  a  railway  company  has 
leased  its  right  of  way  to  another  telegraph 
company  at  a  certain  rental  is  not  an  ele- 
ment of  damage  where  such  lease  is  void, 
as  against  public  policy,  in  granting  an 
exclusive  use  of  its  way  to  such  company. 
St,  Louis  &  C.  R.  Co.  v.  Postal  Teleg.  Co. 
173  111.  508,  51  N.  E.  382. 

• — ^value  of  use  to  telegraph  company. 

Under  no  conceivable  state  of  facts  can 
the  valye  of  the  use  of  the  right  of  way  to 
a  telegraph  company  be  made  the  measure 
by  which  to  determine  the  damages  sus- 
tained by  a  railroad  company.  Atlantic 
Coast  Line  R.  Co.  v.  Postal  Teleg.-Cable 
Co.  120  Ga.  268,  48  S.  E.  15^  1  A.  &  E. 
Ann.  Caa.  734;  Texas  &  N.  0.  R.  Co.  v. 
Postal  Teleg.  Cable  Co.  (Tex.  Civ.  App.)  52 
S.  W.  108;  Southwestern  Teleg.  &  Teleph. 
Co.  v.  Gulf,  C.  &  S.  F.  R.  Co.  (Tex.  Civ. 
App.)  52  S.  W.  106;  Gulf,  0.  &  S.  F.  R. 
Co.  V-  Southwestern  Teleg.  &  Teleph.  Co. 
(Tex.  Civ.  App.)  52  S.  W.  86;  San  Antonio 
k  A.  P.  R.  Co.  V.  Southwestern  Teleg.  & 
Teleph.  Co.   (Tex.  Civ.  App.)  56  S.  W.  20L 

Ihii.s,  the  fact  that  use  of  land  already 
cleared  of  brush  and  other  obstructions  is 
acquired  should  not  enter  into  consideration 
in  fixing  the  damages.  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Southwestern  Teleg.  &  Teleph.  Co. 
supra. 

The  reason  for  this  rule  is  that  the  rail- 
road company  is  to  be  compensated  for 
the  damages  inflicted  upon  it.  and  not  for 
any  supposed  benefits  conferred  upon  the 
telegraph  company.  Southwestern  Teleg. 
k  Teleph.  Co.  v.  Gulf,  C.  &  S.  F.  R.  Co.  and 
Atlantic  Coast  Line  R.  Co.  v.  Postal  Teleg.- 
Cable  Co.  supra. 

— miscellaneous. 

The  mere  possibility  that,  as  a  result  of 
a  violent  storm,  poles  may  be  blown  down 
across  the  railway  track,  is  not  a  proper 
element  of  damages,  especially  where  it 
does  not  appear  that  the  proposed  line  of 
poles  will  be  located  so  that,  considering 
th«r  height,  they  could  possibly  be  a 
menace  to  the  o|>eration  of  the  road.  At- 
lantic Coast  Line  R.  Co.  v.  Postal  Teleg.- 
Cable  Co.  supra. 

The  damages  that  may  accrue  in  the  fu- 
ture to  a  railroad  company  by  a  telephone 
S6L£JL(N.S.) 


company  being  compelled,  in  order  to  reach, 
keep  up,  and  operate  its  line,  to  interfere 
with  the  fence  along  the  railway  right  of 
way,  cannot  be  considered  in  determining 
the  damages  to  be  awarded.  Texas  Midland 
R.  Co.  V.  Southwestern  Teleg.  &  Teleph.  Co. 
(Tex.  Civ.  App.)   57  S.  W.  312. 

Nor  can  the  benefit  to  the  railway  com- 
pany from  its  contract  with  another  tele- 
graph company  be  considered  in  estimating 
damages,  because  its  measure  of  damages 
includes  not  what  another  company  may 
pay  for  certain  privileges,  but  the  extent 
that  contract  would  be  impaired  by  the  sec- 
ond line  of  telegraph.  Atlantic  Coast  Line 
R.  Co.  V.  Postal  Teleg.-Cable  Co.  supra. 

And  the  damages  will  not  be  mitigated 
by  the  benefit  conferred  upon  the  railway 
company  by  competition  in  the  transmis- 
sion of  telegrams  if  the  line  is  constructed 
on  the  right  of  way.  American  Teleph.  k 
Teleg.  Co.  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
202  Mo.  656,  101  S.  W.  576. 


INDIANA   SUPREME  COURT. 

HORACE  E.  KINNEY  et  al.,  Appts., 

V. 

CITIZENS'  WATER  &  LIGHT  COMPANY 
OF  GREENWOOD,  INDIANA. 

(—  Ind.  — ,  90  N.  E.  129.) 

Eminent   domain  ~  water   company  — 
switch  trade. 

1.  That  a  switch  connection  with  a  rail- 
road would  enable  a  water  and  electric  light 
company  to  carry  on  its  business  more 
economically,  and  either  make  greater  prof- 
its or  serve  its  patrons  at  lower  rates, 
does  not  show  that  such  connection  is  nec- 
essary, so  as  to  authorize  an  exercise  of 
the  power  of  eminent  domain  under  statu- 
tory authority  to  acquire  by  that  means 
such  rights  as  may  be  necessary  for  its 
business. 

Same  — benefit   of   otiicr   corporation  •« 
implied  auttiority. 

2.  A  water  and  electric  light  company 
has  no  implied  authority  to  condemn  land 
under  the  power  of  eminent  domain  for  use 
of  a  railroad  company. 

(December  14,  1909.) 

APPEAL  by  defendants  from  an  interlocu- 
tory  order   of   the   Circuit    Court   for 

—  -  — ■ 

Note.  —  As  to  the  exercise  of  the  power 
of  eminent  domain  by  one  corporation  for 
a  public  purpose  to  be  subserved  by  an- 
other, see  case  note  to  State  ex  rel.  Domi- 
nick  V.  Superior  Court,  21  L.R.A.(N.S.) 
448.  As  to  the  power  of  a  railroad  com- 
pany to  condemn  a  right  of  way  for  a 
spur  or  siding  to  a  private  establishment, 
see  case  note  to  Pere  Marquette  R.  Co.  v. 
United  States  Gipsum  Co,  22  L.R.A.(N.S,) 
181, 
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Johnson  County  overruling  objections  to  the 
complaint  and  appointing  appraisers  to  as- 
sess the  damages  in  proceedings  to  condemn 
and  appropriate  certain  lands  for  a  right  of 
way.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Elba  li.  Branlgin  and  Thomas 
'Williams,  for  appellants: 

No  property  can  be  taken  for  public  use 
by  condemnation  otherwise  than  by  legisla- 
tive authority,  and  in  the  manner  and  for 
the  purposes  authorized. 

Waterworks  Co.  v.  Burkhart,  41  Ind.  364; 
Great  Western  Natural  Gas  &  Oil  Co.  v. 
Hawkins,  30  Ind.  App.  562,  66  N.  E.  765; 
Minnesota  Canal  &  Power  Co.  v.  Koochi- 
ching Co.  97  Minn.  429,  5  L.R.A.(N.S.)  638, 
107  N.  W.  406,  7  A.  &  E.  Ann.  Cas.  1182; 
Minneapolis  &  St.  L.  R.  Co.  v.  Nicolin,  76 
Minn.  302,  79  N.  W.  304;  Western  U.  Teleg. 
Co.  V.  Pennsylvania  R.  Co.  120  Fed.  362; 
Prather  v.  Jeffersonville,  M.  &  I.  R.  Co.  62 
Ind.  16;  Allen  v.  Jones,  47  Ind.  438. 

The  right  of  eminent  domain  can  be  ex- 
ercised only  when  some  public  exigency  re- 
quires the  exercise  of  that  sovereign  right. 

Blackman  v.  Halves,  72  Ind.  616;  Great 
Western  Natural  Gas  &  Oil  Co.  v.  Hawkins, 
supra;  Cody  v.  Rider,  8  Ky.  L.  Rep.  52,  1 
S.  W.  2. 

Whether  the  use  is  a  public  one  is  a  ju- 
dicial, and  not  a  legislative,  question. 

15  Cyc.  Law  &  Proc.  p.  580,  note  44;  10 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1069,  note 
2;  Randolph,  Em.  Dom.  §§  49,  63,  335; 
Mills,  Em.  Dom.  §  10;  Lewis,  Em.  Dom.  2d 
ed.  §  158;  Logan  v.  Stogsdale,  123  Ind. 
372,  8  L.R.A.  58,  24  N.  E.  135;  Rensselaer 
V.  Leopold,  106  Ind.  29,  5  N.  E.  761 ;  Water- 
works Co.  V.  Burkhart  and  Great  Western 
Natural  Gas  k  Oil  Co.  v.  Hawkins,  supra. 

Land  cannot  be  seized  for  a  private  road. 

2  Washb.  Real  Prop.  539 ;  Ticdeman,  Pol. 
Power,  §  121b;  Wilkinson  v.  Leland,  2  Pet. 
627,  7  L.  ed.  542;  Wild  v.  Deig,  43  Ind.  455, 
13  Am.  Rep.  399;  Stewart  v.  Hartman,  46 
Ind.  331;  Sanxay  v.  Hunger,  42  Ind.  44; 
Blackman  v.  Halves,  72  Ind.  616;  Logan  v. 
Stogsdale,  123  Ind.  372,  8  L.R.A.  68,  24  N. 
E.  135. 

The  essentials  of  a  public  use  are  that 
the  general  public  has  a  right  to  a  definite 
use  of  the  property,  a  right  which  the  law 
compels  the  owner  to  give  to  the  general 
public,  and  which  is  guarded  and  controlled 
by  the  law. 

Great  Western  Natural  Gas  &  Oil  Co.  v. 
Hawkins  and  Wild  v.  Deig,  supra;  Mills, 
Em.  Dom.  §§  10,  14;  Nichols,  Em.  Dom. 
S  214. 

The  test  of  what  constitutes  a  public  use 
is  the  following:  Will  all  persons  upon  de- 
mand be  served  by  a  corporation  which 
claims  to  be  fulfilling  a  public  purpose  in 
26  L.R.A.(N.S.) 


the  use  of  the  lands  appropriated,  and  upon 
refusal  can  they  enforce  that  demand  in  the 
courts  ? 

Varner  v.  Martin,  21  W.  Va.  534;  Re 
New  York,  L.  &  W.  R.  Co.  99  N.  Y.  12,  1 
N.  E.  27;  Board  of  Health  v.  Van  Hoesen, 
87  Mich.  533,  14  L.R.A.  117,  49  N.  W.  894; 
Berrien  Springs  Water  Power  Co.  v.  Ber- 
rien Circuit  Judge,  133  Mich.  48,  103  Am. 
St  Rep.  438,  94  N.  W.  379 ;  Cozard  v.  Kan- 
awha Hardwood  Co.  139  N.  C.  283,  1  L.R.A. 
(N.S.)  969,  111  Am.  St.  Rep.  779,  61  S.  E. 
932;  Re  Eureka  Basin  Warehouse  &  Mfg. 
Co.  96  N.  Y.  42;  West  River  Bridge  Co.  v. 
Dix,  6  How.  507,  646,  12  L.  ed.  636,  651; 
Memphis  City  R.  Co.  v.  Memphis,  4  Coldw. 
406;  Beekman  v.  Saratoga  &  S.  R.  Co.  3 
Paige,  45,  22  Am.  Dec.  679;  State,  Trenton, 
&  N.  B.  Tump.  Co.,  Prosecutors,  v.  Amer- 
ican &  E.  Commercial  News  Co.  43  N.  J.  L. 
381;  1  Lewis,  Em.  Dom.  2d  ed.  416-418; 
Minnesota  Canal  &  Power  Co.  v.  Koochi- 
ching Co.  supra;  Clark  v.  Nash,  198  U.  S. 
361,  49  L.  ed.  1085,  25  Sup.  Ct,  Rep.  676, 

4  A.  &  E.  Ann.  Cas.  1171;  Fallsburg  Power 
&  Mfg.  Co.  v.  Alexander,  101  Va.  98,  61 
L.R.A.  129,  99  Am.  St.  Rep.  865,  43  S.  E. 
194;  Ryerson  v.  Brown,  35  Mich.  333,  24 
Am.  Rep.  664;  Tyler  v.  Beacher,  44  Vt. 
648,  8  Am.  Rep.  398;  Randolph,  Em.  Dom. 
§  56;  1  Lewis,  Em.  Dom.  §§  163-165;  Re 
Split  Rock  Cable  Road  Co.  128  N.  Y.  408, 
28  N.  E.  506;  Re  Niagara  Falls  &  Whirl- 
pool R,  Co.  108  N,  Y.  375,  15  N.  E.  429; 
Gaylord  v.  Sanitary  Dist.  204  111.  576,  63 
L.R.A.  582,  98  Am.  St.  Rep.  235,  68  N.  E. 
622;  15  Cyc.  Law  &  Proc.  p.  697;  Shasta 
Power  Co.  v.  Walker,  149  Fed.  568;  Brown 
V.  Gerald,  100  Me.  351,  70  L.R.A.  472,  109 
Am.  St.  Rep.  526,  61  Atl.  785;  Tracy  v. 
Elizabethtown  &  B.  S.  R.  Co.  80  Ky.  259; 
Contra  Costa  Coal  Mines  R.  Co.  v.  Moss, 
23  Cal.  323;  Palairet's  Appeal,  67  Pa.  479, 

5  Am.  Rep.  450. 

The  fact  that  a  railway  is  necessary  in 
order  to  make  the  enterprise  successful  does 
not  change  the  character  of  the  use  from  a 
private  nature  to  a  public  one,  and  where 
the  railroad  is  not  constructed  for  the  use 
of  the  public,  nor  is  to  be  used  in  hauling 
the  public,  it  is  a  mere  incident  to  the  pri- 
vate business  of  the  owner. 

Garbutt  Lumber  Co.  v.  Georgia  &  A.  R. 
Co.  Ill  Ga.  714,  36  S.  E.  942;  Re  Rhode 
Island  Suburban  Co.  22  R.  I.  457,  52  L.R.A. 
879,  48  Atl.  591 ;  Missouri  P.  R.  Co.  v.  Ne- 
braska, 164  U.  S.  403,  41  L.  ed.  489,  17 
Sup.  Ct.  Rep.  130;  Sholl  v.  German  Coal 
Co.  118  111.  427,  69  Am.  Rep.  379,  10  N.  E. 
199;  Chicago  &  E.  L  R.  Co.  v.  Wiltse,  116 
III.  449,  6  N.  E.  49;  Cozard  v.  Kanawha 
Hardwood  Co.  139  N.  C.  283,  1  L.R.A. (N.S.) 
969,  111  Am.  St.  Rep.  779,  61  S.  E.  932; 
Matthews  v.  Belfast  Mfg.  Co.  35  Wash.  662, 
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77  Pac.  1046;  Healy  Lumber  Co.  v.  Morris, 
33  Wash.  490,  63  L.R.A.  820,  99  Am.  St. 
Rep.  964,  74  Pac.  681;  Bridal  Veil  Lum- 
bering Co.  V.  Johnson,  30  Or.  205,  34  L.R.A. 
368,  60  Am.  St.  Rep.  818,  46  Pac.  790; 
Nichols,  Em.  Dom.  §  215. 

Necessity,  not  convenience,  justifies  the 
taking  of  land  by  eminent  domain,  and 
where  power  is  conferred  to  condemn  so 
much  private  property  "as  shall  be  neces- 
sary for  the  construction  and  operation  of 
waterworks,"  evidence  that  a  railroad  spur 
will  cheapen  the  cost  of  coal  supply  will  not 
support  a  finding  of  necessity. 

Creston  Waterworks  Co.  v.  McGrath,  89 
Iowa,  502,  56  N.  W.  680;  Sholl  v.  German 
Coal  Co.  118  in.  427,  59  Am.  Rep.  379,  10 
N.  E.  199;  Anderson  v.  Kerns  Draining  Co. 
14  Ind.  199,  77  Am.  Dec.  63. 

Mr.  £.  A.  McAlpin  for  appellee. 

Montgomery,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  an  interlocutory 
order  overruling  objections  to  appellee's 
complaint  to  condemn  and  appropriate  cer- 
tain lands  of  appellants,  and  appointing  ap- 
praisers to  assess  the  resulting  damages. 
Appellant  Horace  E.  Kinney  has  assigned 
errors  upon  the  overruling  of  each  of  his 
objections  to  the  amended  complaint,  and 
upon  the  insufficiency  of  the  evidence  to  jus- 
tify the  appointment  of  appraisers.  The 
view  we  entertain  of  the  law  will  make  it 
necessary  for  us  to  consider  only  the  over- 
ruling of  the  first  of  said  objections  to  the 
amended  complaint.  This  complaint  alleged 
the  following  facts:  That  appellee  is  a  cor- 
poration organized  under  the  laws  of  this 
state,  for  the  purpose,  and  engaged  in  the 
business,  of  supplying  the  town  of  Green- 
wood and  its  inhabitants  with  water,  elec- 
tric light,  and  other  public  conveniences; 
that  appellant  Horace  E.  Kinney  is  the  own- 
er of  a  particular  described  tract  of  real 
estate ;  that,  immediately  south  of  the  same, 
appellee  owns  a  tract  upon  which  is  situ- 
ated the  plant  and  machinery  wherein  and 
whereby  electricity  is  generated  and  water 
is  pumped  for  the  use  of  said  town  and  its 
inhabitants;  that  the  main  track  of  the 
Louisville  division  of  the  Pittsburg,  Cincin- 
nati, Chicago,  &  St.  Louis  Railway  Com- 
pany runs  immediately  east  of  and  adjoin- 
ing both  of  said  tracts;  that  appellee  desires 
to  condemn  and  appropriate  a  right  of  way 
over  and  across  all  of  Kinney's  said  real 
estate,  to  be  used  by  it  in  connection  with 
and  for  the  purpose  of  its  said  btisiness,  and 
more  particularly  for  the  extension  and  con- 
struction of  a  side  track  from  said  main 
track  to  its  plant,  to  be  used  in  transport- 
ing freight  to  and  from  said  plant;  that  a 
side  track  leading  from  the  west  side  of 
26  L.RJL(N.S.) 


said  main  track  to  a  certain  grain  elevator 
and  lumber  yard  was  constructed  about 
twenty  years  ago,  to  be  used  in  loading  and 
unloading  freight  handled  by  said  railway 
company,  and  ever  since  its  construction 
said  aide  track  has  been  so  used  by  the  pro- 
prietor of  said  elevator  and  yard;  that, 
after  the  construction  of  said  side  track,  a 
fiouring  mill  was  erected  on  a  tract  of 
ground  adjacent  to  said  railroad,  and  im- 
mediately south  of  said  elevator  and  coal 
and  lumber  yard,  and  north  of  the  tract 
owned  by  appellant  Kinney;  that  upon  the 
completion  of  said  flouring  mill,  said  aide 
track  was  extended  past  the  same  to  the 
north  line  of  the  Kinney  land,  and  ever 
since  has  been  used  by  the  proprietors  of  the 
mill  in  loading  and  unloading  freight 
shipped,  or  ready  to  be  shipped,  over  the 
lines  of  said  railway  company;  that  appel- 
lee desires  and  intends  to  extend  said  side 
track  over  and  across  the  Kinney  land  and 
a  part  of  its  own  land ;  that  said  side  track 
as  now  constructed  and  used  is  a  constitu- 
ent, convenient,  and  necessary  part  of  the 
railway  system  of  said  company,  and  un- 
der its  constant  management  and  control, 
and  open  to  the  public  for  common  carrier 
purposes;  that,  if  said  side  track  should  be 
extended  as  contemplated,  appellant  Kin- 
ney, and  all  subsequent  owners  of  his  real 
estate,  and'  the  public  generally,  will  have 
the  right  to  use  the  same  upon  equal  terms, 
for  the  transportation  of  freight,  and  ap- 
pellee will  have  no  right  or  privilege  con- 
nected with  said  side  track  different  from 
those  of  other  persons  having  occasion  to 
use  the  same  in  loading  and  unloading 
freight,  and  said  extended  track  will  be  and 
become  a  convenient  and  necessary  part  of 
said  railway  company's  railway  system; 
that  the  proposed  extension  of  said  track, 
and  the  appropriation  of  a  right  of  way 
therefor,  are  necessary  for  the  proper  and 
successful  operation  of  appellee's  business 
and  for  the  transportation  of  coal  and  oth- 
er commodities  to  and  from  its  said  plant; 
that  it  is  now  compelled  to  transport  fuel 
and  other  supplies  more  than  400  feet  by 
means  of  teams  and  wagons  at  great  incon- 
venience and  expense,  which  would  be  ma- 
terially reduced  by  the  construction  of  said 
side  track;  that  appellant  Kinney  is  the 
owner  in  fee  of  the  real  estate  described,  a 
part  of  which  appellee  seeks  to  appropriate 
for  a  right  of  way;  that,  prior  to  the  com- 
mencement of  this  proceeding,  appellee  en- 
deavored to  purchase  said  real  estate  and 
right  of  way  of  appellant;  but  that  they 
were  unable  to  agree  upon  the  purchase  of 
the  same;  that  Laura  E.  Kinney  is  the  >vife 
of  appellant  Horace  E.  Kinney,  and  as  such 
claims  some  interest  in  said  real  estate. 
Appellant's   first   objection   to   this   com- 
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plaint  was  that  it  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  The 
power  of  eminent  domain — the  right  to  ap- 
propriate for  public  use  the  private  prop- 
erty of  the  citizen  against  his  will — has 
been  characterized  as  a  ''very  high  and  dan- 
gerous one,"  and  appellee  cannot  exercise 
that  power  for  the  purpose  named  in  this 
proceeding  unless  it  is  able  to  show  clear 
legislative  authority  for  so  doing.  Prather 
V.  Jeffersonville,  M.  &  I.  R.  Co.  62  Ind.  16, 
36;  Allen  v.  Jones,  47  Ind.  438,  442;  Min- 
nesota Canal  &  Power  Co.  v.  Koochiching 
Co.  97  Minn.  429,  6  L.R.A.(N.S.)  638,  107 
N.  W.  405,  7  A.  &  E.  Ann.  Cas.  1182;  West- 
ern U.  Teleg.  Co.  v.  Pennsylvania  R.  Co. 
(C.  C)  120  Fed.  362.  Waterworks  com- 
panies may  condemn  and  appropriate  lands 
"for  the  source  of  supply,  the  pumping  sta- 
tions, the  settling  basins,  the  filtering  ba- 
sins or  tanks,  the  storage  reservoir,  the 
supply  mains,  the  delivery  reservoir,  tank 
or  stand  pipes,  and  the  delivery  mains,  any 
or  all  of  t^iese,  and  the  necessary  lines  of 
pipe  connecting  them."  Acts  1895,  chap. 
123,  p.  243,  §  1  ( Burns's.  Anno.  Stat.  1908, 
§  6123).  At  the  time  this  action  was  com- 
menced, electriii  lighting  companies,  except 
such  as  are  organized  to  produce  electricity 
by  water  power,  under  Acts  1907,  p.  277, 
chap.  172,  were  not  clothed  with  the  power 
of  eminent  domain.  It  is  admitted  by  coun- 
sel that  the  right  asserted  by  appellee  is 
based  upon  the  provisions  of  §  256  of  the  act 
of  1905  concerning  municipal  corporations 
(Acts  1905,  chap.  129,  p.  398;  Burns's 
Anno.  Stat.  1908,  §  8941),  which  reads  as 
follows:  "Any  corporation  engaged  in  the 
business  of  providing  any  city  or  town  and 
its  inhabitants  with  water,  sewerage,  gas, 
electric  light,  heat,  power,  or  other  public 
convenience,  as  provided  for  in  the  last  two 
sections,  shall  have  the  right  to  acquire 
such  real  estate  and  rights  of  way,  whether 
within  or  without  the  limits  of  such  city  or 
town,  as  may  be  necessary  for  its  business, 
under  the  right  of  eminent  domain,  as  fully 
as  if  the  law  in  relation  to  such  right  were 
incorporated  in  this  act  and  made  a  part 
of  the  same."  Section  254  of  this  act 
(Burns's  Anno.  Stat.  1908,  §  8939)  which 
is  referred  to  in  the  section  above  quoted, 
authorizes  a  city  or  town  to  enter  into  a 
contract  with  any  person  or  corporation  to 
furnish  it  and  its  inhabitants  with  water, 
motive  power,  heat,  or  light. 

Appellant's  counsel  criticize  the  averments 
of  the  complaint  with  reference  to  this  sub- 
ject; but,  if  the  complaint  were  otherwise 
sufficient,  its  allegations  in  this  connection 
doubtless  might  be  treated  as  uncertain  and 
defective,  rather  than  wholly  wanting,  with 
respect  to  a  material  matter.  It  is  earnest- 
ly and  ably  argued  that  §  256,  supra,  which 
26  L.R.A.'(N.S.) 


purports  to  confer  the  power  of  eminent  do- 
main upon  certain  private  corporations, 
contravenes  §  19,  art.  4,  of  the  Constitution 
of  this  state,  for  the  reason  that  this  sec- 
tion is  not  covered  by  or  germane  to  the 
title  of  the  act.  Commendable  labor  and 
ability  have  been  employed  in  presenting 
this  question;  but  its  decision  will  not  be 
necessary  to  a  final  determination  of  this 
cause,  and  hence,  under  well-settled  rules, 
it  will  not  be  considered.  Hewitt  v.  State, 
171  Ind.  283,  286,  86  N.  E.  63;  Montpelier 
V.  Mills,  171  Ind.  175,  182,  85  N.  E.  6.  The 
section  in  question,  if  valid,  empowers  ap- 
pellee to  acquire  by  condemnation  proceed- 
ings only  such  real  estate  and  rights  of  way 
as  may  be  necessary  for  its  business.  The 
right  to  take  private  property  by  the  power 
of  eminent  domain  rests  upon  the  theory 
that  all  property  is  held  subject  to  the 
right  of  the  public  to  demand  its  use  when 
necessary  for  the  general  benefit.  The  pow- 
er is  inherent  in  the  sovereign  and  may  be 
delegated;  but  the  delegated  power  can  be 
exercised  only  within  the  strict  terms  of 
the  grant.  The  burden  is  therefore  devolved 
upon  appellee  in  this  case  to  show  affirma- 
tively a  grant  of  power  for  the  specific  pur- 
pose for  which  it  proposes  to  appropriate 
appellant's  property.  16  Cyc.  Law  &  Proc. 
p.  567,  and  cases  there  cited. 

Appellee's  complaint,  in  terms,  alleges 
that  the  proposed  appropriation  and  side- 
track extension  are  necessary  to  the  con- 
duct of  its  business;  but  the  allegation  of 
such  necessity  is  manifestly  a  mere  con- 
clusion of  the  pleader.  It  appears  from  the 
averments  of  the  complaint  that  appellee  is 
now  operating  its  plant  and  engaged  in  fur- 
nishing Greenwood  and  its  inhabitants  with 
water,  electric  light,  and  other  conveniences, 
and  in  the  conduct  of  its  business  trans- 
ports fuel  and  other  supplies  from  the  rail- 
road to  its  plant  by  means  of  teams  and 
wagons.  Appellee  voluntarily  chose  the  lo- 
cation for  the  power  plant,  and,  if  a  rail- 
road side-track  connection  were  indispensa- 
ble or  absolutely  necessary  to  its  operation, 
we  cannot  conceive  that  the  existing  site 
would  have  been  selected.  The  facts  pleaded 
show  only  that  the  desired  track  extension 
would  afford  appellee  a  prudent,  economical, 
and  convenient  facility  in  connection  with 
the  carrying  on  of  its  business,  which  vvould 
enable  it  either  to  make  greater  profits,  or 
to  serve  its  patrons  at  lower  rates.  If  the 
statute  authorized  appellee  to  appropriate  a 
right  of  way  for  the  specific  purpose  de- 
clared in  the  complaint,  the  question  of 
necessity  would  have  been  settled  by  the 
legislative  grant;  but  here  the  authority 
delegated  is  to  take  only  such  rights  of  way 
as  are  necessary  for  the  business.  The  way 
may  not  be  necessary  in  the  sense  that  it 
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must  be  absolutely  and  imperatively  india- 
pensable  to  a  continuance  of  the  business; 
but,  assuming  that  a  way  such  as  that 
sought  to  be  taken  by  appellee  was  within 
the  legislative  intent,  its  use  must  be  made 
to  appear  at  leaat  reasonably  necessary  to 
the  performance  of  the  charter  powers  and 
public  obligations  of  the  corporation.  No 
such  necessity  is  here  shown.  Creston  Wa- 
terworks Co.  V.  McGrath,  89  Iowa,  602,  66 
N.  W.  680;  Spring  Valley  Waterworks  v. 
San  Mateo  Waterworks,  64  Cal.  123,  28  Pac. 
447;  Leisse  v.  St.  Louis  &  I.  M.  R.  Co.  2 
Mo.  App.  105;  Gaines  v.  Lunsford,  120  Ga. 
370,  102  Am.  St.  Rep.  109,  47  S.  E.  967; 
Detroit  v.  Daly,  68  Mich.  503,  37  N.  W.  11; 
Erie  R.  Co.  v.  Steward,  61  App.  Div.  480, 
70  N.  Y.  Supp.  698 ;  Erie  R.  Co.  v.  Steward, 
170  N.  Y.  172,  63  N.  E.  118;  Pere  Mar- 
quette R.  Co.  V.  United  States  Gypsum  Co. 
154  Mich.  290,  22  L.R.A.(N.S.)  181,  117  N. 
W.  733. 

The  way  sought  to  be  condemned  over 
appellant's  lands  is  plainly  not  for  the  use 
of  appellee,  but  for  the  Pittsburg,  Cincin- 
nati, Cliicago,  &  St.  Louis  Railway  Com- 
pany; and  the  complaint  avers  that  the 
proposed  track,  when  constructed,  is  to  be 
under  the  control  and  operation  of  said 
company,  and  to  become  a  constituent  part 
of  its  railway  system.  We  intimate  no 
opinion  as  to  the  right  of  the  railway  com- 
pany to  condemn  lands  for  the  purpose  de- 
clared in  appellee's  complaint;  but  appel- 
lee is  not  authorized  by  its  charter  to  con- 
struct or  to  operate  a  railroad,  and  it  does 
not  propose  to  do  so,  and  in  our  opinion  it 
has  no  power -to  condemn  such  a  right  of 
way  for  the  use  of  another  corporation. 
Swinncy  v.  Ft.  Wayne,  M.  &  C.  R.  Co.  59 
Ind.  205,  219. 

The  legislature,  by  the  use  of  the  lan- 
guage "real  estate  and  rights  of  way,"  in 
the  statute  hereinbefore  quoted,  doubtless 
intended  such  only  as  may  be  reasonably 
necessary  to  water  and  light  compaiucs  for 
the  construction  and  maintenance  of  their 
works,  and  for  the  laying  and  maintenance 
of  their  pipe  lines,  mains,  and  conduits,  and 
for  the  erection  and  maintenance  of  their 
poles,  wires,  and  other  proper  structures 
and  appliances,  and  not  such  ways  of  rail- 
way communication  as  might  become  ex- 
pedient and  desirable  because  of  an  unfa- 
vorable location  of  the  power  plant,  volun- 
tarily chosen.  If  a  right  of  way  for  a  stub 
ftwitch  can  be  condemned  by  appellee  for 
the  uses  contemplated  in  this  proceeding,  in 
order  to  make  an  extension  of  a  few  hun- 
dred feet,  then,  by  parity  of  reasoning,  this 
power  may  be  employed  to  secure  a  way 
for  a  connecting  track  of  any  length,  since 
the  alleged  "necessity"  would  naturally  in- 
ereaae  with  the  distance  to  be  traversed. 
26  LJIJ^.(N.S.) 


I  The  appropriation  of  a  right  of  way  for 
the  uses  and  purposes  declared  in  appel- 
lee's complaint  is  not,  in  our  opinion,  with- 
in the  purview  of  any  statute  of  this  state 
purporting  to  clothe  water  or  light  compa- 
nies with  the  power  of  eminent  domain, 
and  the  court  erred  in  overruling  the  first 
objection  of  appellant  Horace  £.  Kiuney  to 
the  complaint. 

The  judgment  is  reversed,  with  directions 
to  sustain  the  first  objection  of  appellant 
Horace  E.  Kinney  to  the  complaint. 


IOWA  SUPREME  COURT. 

:MINERVA  B.  WALTERS  et  al. 

V. 

CITY  OF  MARSHALLTOWN,  Appt. 

(—  Iowa,  — ,  120  N.  W.  1046.) 

Municipal     corporation  ^  interference 
with  stream  —  liability. 

1.  A  municipality  which,  acting  under 
statutory  authority  and  with  ordinary  skill 
and  prudence,  raises  the  grade  of  a  street 
so  as  to  confine  fiood  water  of  a  stream  to 
the  channel,  is  not  liable  for  injury  thereby 
inflicted  upon  lower  riparian  property  by 
the  increased  flow  of  water  over  it. 

Water  —  flooding  neigliboring  property 
unduly. 

2.  To  render  one  liable  for  casting  the 
flood  water  of  a  river  onto  other  riparian 
property  by  the  erection  of  an  embankment 
upon  his  own,  the  amount  of  water  upon  the 
other  property  must  be  unduly,  as  well  as 
materially,  increased. 

(May  6,   1909.) 


Note.  —  Liability  of  municipality  for 
confining  flood  water  within  hanks 
of  stream  to  injury  of  riparian  otim- 
ers. 

A  discussion  of  the  general  question  as 
to  the  rights  of  a  riparian  owner  as  against 
other  riparian  owners  to  confine  flood  wa- 
ters within  banks  of  stream  may  be  found 
in  a  case  note  to  Jeflferson  v.  Hicks,  24 
L.R.A.  (N.S.)  214.  As  was  said  in  that  note, 
it  is  undoubtedly  the  general  rule  that  a 
riparian  proprietor  has  no  right  to  erect  a 
levee  or  artificial  bank  along  the  margin  oi 
a  stream,  which  will  cause  superabundant 
water,  in  time  of  ordinary  floods,  to  flow  up- 
on or  injure  the  lands  of  the  opposite  or 
other  riparian  proprietors.  This  rule,  it 
will  be  noted,  in  so  far  as  it  was  applica- 
ble between  individuals,  was  also  recog- 
nized in  Walters  v.  Marshalltown,  and 
the  court,  therefore,  in  holding  the  munic- 
ipality not  liable  in  the  above  case,  merely 
makes  an  exception  to  the  general  rule. 
Whether  tlie  step  taken  by  the  court  was 
a  proper  one  is  difficult  to  say,  but,  to  sav 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Marshall 
County  in  plaintiffs'  favor  in  an  action 
brought  to  recover  damages  for  the  casting 
upon  plaintiffs'  land  of  flood  water  of  a 
natural  stream  by  the  alleged  unlawful  rais- 
ing of  the  grade  of  a  public  street.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 


Messrs.  F.  "E.  Northttp  and  C.  H.  Van 
Law  for  appellant. 
Messrs.    Boardman    St   liawrence,    for 

appellees : 

A  city  which  establishes  a  grade  in  such 
manner  that  a  natural  water  course  is 
dammed  up,  without  adequate  provision  be- 
ing made  to  carry  off  the  water,  is  liable  it 
thereby  the  natural  drainage  is  destroyed. 


tlie  least,  no  authority  has  been  found  which 
directly  supports  the  court  in  its  decision. 

A  special  search  for  cases  involving  the 
liability  of  municipal  corporations  for  con- 
fining flood  waters  within  the  banks  of  a 
stream  to  the  injury,  by  overflow,  of  other 
riparian  proprietors,  has  revealed  but  few, 
and  although  these  cases  are  possibly  dis- 
tinguishable from  Walters  v.  Marshall- 
TOW^N,  they  are  certainly  far  from  authority 
for  that  case.  Among  these  cases  is  Ord- 
way  V.  Canisteo,  «6  Hun,  669,  21  N.  Y. 
Supp.  835,  where  it  appeared  that  a  city, 
in  order  to  protect  itself  from  the  flood 
waters  of  a  stream,  constructed  a  line  of 
piling,  higher  than  the  natural  banks,  some 
distance  within  the  stream,  which  resulted, 
because  of  the  additional  water  confined, 
and  its  acceleration,  in  the  overflowing  of  a 
lower  riparian  owner's  land,  causing  parts 
of  it  to  be  cut  away  and  other  parts  to  be 
covered  with  gravel.  After  saying  that 
there  could  be  no  question  but  that,  if  the 
defendant  had  been  a  private  person  who 
had  sought  thus  to  protect  his  own  land  at 
the  expense  of  his  adjoining  proprietor,  he 
would  have  been  liable  for  all  the  injury 
caused  to  the  latter  by  reason  of  such  acts 
on  his  part,  and  that  this  case  was  clearly 
not  within  the  principle  of  those  cases 
where  the  work  authorized  or  directed  by 
law  was  special  in  its  character,  and  re- 
quired to  be  done  in  a  particular  place,  and 
within  very  narrow  limits  of  discretion,  and 
where  the  resulting  damage  was  temporary 
and  -purely  consequential,  the  court  con- 
tinued: "In  this  case  the  infringement  of 
the  plaintiff's  right,  viz.,  to  have  the  stream 
which  flowed  through  his  land  continued  to 
flow  in  its  natural  channel,  direction,  and 
volume  as  it  had  been  accustomed  to  flow, 
was  direct  and  immediate,  and  the  damage 
complained  of  was  certain  to  result  there- 
from in  a  time  of  flood,  and  was  permanent 
in  its  character.  .  .  .  Granting  to  the 
defendant  full  authority  to  take  such  ac- 
tion as  might  be  necessary  and  proper  to 
{)rotect  its  property  and  that  of  its  in- 
labitants  from  the  floods, — ^vet  even  here 
the  principle  applies  that  it  is  bound  so  to 
use  its  own  as  not  to  injure  another's,  so 
to  protect  its  own  that  the  loss  and  damage 
which  it  averts  from  itself  is  not  cast  upon 
another.  There  is,  in  truth,  no  principle 
upon  which  a  municipal  corporation  can 
claim  immunity  from  such  liability  as 
would  attach  to  an  individual  for  acts  in 
disregard  of  the  rights  of  others,  such  as  are 
portrayed  in  this  case." 

Another  case  of  interest  in  this  connec- 
tion is  Spelman  v.  Portage,  41  Wis.  144, 
where  it  was  held  that  a  city  constructinsf 
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a  street  without  culverts  or  drains,  prevent- 
ing thereby  the  waters  of  a  river,  in  times 
of  flood,  from  passing  in  their  natural 
course  into  another  neighboring  river,  and 
causing  land  to  be  overflowed  and  injured, 
is  liable  in  damages  to  the  owner  of  the 
land.  The  court  said:  "In  the  case  before 
us  it  is  obvious  that  the  waters  which 
were  obstructed  were  not  surface  waters. 
They  were  the  waters  of  the  Wisconsin  riv- 
er, which,  in  its  usual  high  stages,  were 
accustomed  to  flow  across  this  bottom  into 
the  Baraboo  river.  The  effect  of  the  road 
obviously  would  be  to  dam  these  waters, 
and  proper  and  sufficient  culverts  should 
have  been  provided  for  passing  the  waters 
through  the  embankment.  But,  because  the 
road  was  negligently  and  unskilfully  built, 
no  such  provision  was  made  for  the  flow  of 
the  waters  in  their  natural  course.  It 
seems  to  us  the  city  was  liable  for  damages 
accruing  from  the  negligent  and  improper 
manner  of  constructing  the  highway.  The 
position  that  the  city  authorities,  in  mak- 
ing the  street,  were  acting  judicially,  so 
that  the  city  would  not  be  liable  even  if  the 
work  was  negligently  done,  is,  we  think,  too 
manifestly  unsound  to  require  argument  in 
its  refutation." 

So,  in  Barden  v.  Portage,  79  Wis.  126,  48 
N.  W.  210,  where  a  city  in  pursuance  of  a 
statute  authorizing  the  construction  of  a 
levee  along  the  bank  of  a  river  for  the  pur- 
pose of  reclaiming  the  lands  subject  to  over- 
flow and  protecting  the  highways,  built  a 
levee  only  part  of  the  way,  closing  up  sever- 
al channels  for  the  escape  of  flood  water, 
but  refused  to  extend  the  levee  along  the 
low  banks  of  a  lower  riparian  owner,  it 
was  held  that  such  city  was  liable  in  dam- 
ages to  the  lower  riparian  owner,  it  ap- 
pearing that  in  consequence  of  the  building 
of  the  levee,  and  thus  defeating  the  very 
object  of  the  statute,  an  increased  volume 
of  water  was  thrown  upon  his  land.  The 
court  in  this  case  said  that  the  idea  that 
valuable  farms  can  be  submerged  and  des- 
troyed under  an  act  of  the  legislature  made 
especially  for  their  protection  from  floods, 
and  the  owners  can  nave  no  redress,  is  too 
preposterous  to  be  entertained  by  any  legal 
mind. 

It  should  also  be  noted  that  in  Jefferson 
V.  Hicks  (Okla.)  24  L.R.A.(N.S.)  214,  102 
Pac.  79,  the  defendant  was  a  municipal 
corporation,  and  that  no  distinction  was 
therein  made  between  such  and  other  ripari- 
an owners;  in  fact  the  court  called  especial 
attention  to  the  two  Wisconsin  cases  above 
set  out,  as  directly  in  point  and  supporting 
the  doctrine  followed. 
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Ellis  V.  Iowa  City,  29  Iowa,  229;  Ross  v. 
Clinton,  46  Iowa,  606,  26  Am.  Rep.  169; 
Morris  t.  Council  Bluffs,  67  Iowa,  343,  66 
Am.  Rep.  343,  25  N.  W.  274;  Wilber  v. 
Ft.  Dodge,  120  Iowa,  555,  95  N.  W.  186. 

A  riparian  owner  cannot  embank  against 
the  natural  overflow  from  an  inland  stream, 
and  thereby  cast  an  increased  volim[ie  of 
water  upon  the  land  of  other  proprietors  to 
their  injury. 

Keck  V.  Venghause,  127  Iowa,  531,  103 
N.  W.  773,  4  A.  &  E.  Ann.  Cas.  716. 

Municipal  corporations  have  a  right  to 
build  levees  and  to  establish  a  grade,  and 
grade  their  streets  to  that  grade,  if  they 
give  adjoining  landowners  the  correspond' 
ing  right  to  bring  their  lands  to  this  es- 
tablished grade,  otherwise  not. 

Hoard  v.  Des  Moines,  62  Iowa,  326,  17 
N.  W.  627;  Morris  v.  Council  Bluffs,  su- 
pra; Cedar  Falls  v.  Hansen,  104  Iowa,  180, 
65  Am.  St.  Rep.  439,  73  N.  W.  685 ;  Sullens 
V.  Chicago,  R.  I.  &,  P.  R.  Co.  74  Iowa,  669, 
7  Am.  St.  Rep.  501,  38  N.  W.  545;  Freburg 
V.  Davenport,  63  Iowa,  119,  50  Am.  Rep. 
737,  18  N.  W.  705;  Knostman  &  P.  Furni- 
ture Co.  V.  Davenport,  99  Iowa,  589,  68  N. 
W.  887;  Gilfeather  v.  Council  Bluffs,  69 
Iowa,  310,  28  N.  W.  610;  Keck  v.  Veng- 
hause, supra. 

It  is  the  duty  of  the  defendant  to  con- 
struct an  embankment  with  sufficient  open- 
ings. 

3  Famham,  Waters,  p.  2563. 

A  riparian  owner  cannot  prevent  the  nat- 
ural escape  of  waters  from  a  stream  in 
times  of  high  water. 

Carley  v.  Jennings,  131  Mich.  385,  91  N. 
W.  684 ;  R.  V.  Trafford,  1  Barn,  k  Ad.  874 ; 
Angell,  Watercourses,  7th  ed.  §§  108  e.,  334; 
Gould,  Waters,  3d  ed.  §§  160-209;  Burwell 
V.  Hobson,  12  Gratt.  322,  65  Am.  Dec.  247; 
13  Am.  ft  Eng.  Enc.  Law,  2d  ed.  pp.  687- 
695;  Houghtaling  v.  Chicago  G.  W.  R.  Co. 
117  Iowa,  640,  91  N.  W.  811;  Coulson  & 
F.  Waters,  p.  148;  O'Connell  v.  East  Tennes- 
see, V.  &  G.  R.  Co.  87  Ga.  246,  13  L.R.A- 
394,  27  Am.  St.  Rep.  246,  13  S.  E.  489; 
Crawford  v.  Rambo,  44  Ohio  St.  279,  7  N. 
E.  429;   Cairo,  V.  k  C.  R.  Co.  v.  Brevort, 

25  L.R.A.  527,  62  Fed.  129. 

Flood  waters  of  a  stream,  in  times  of  or- 
dinary flood,  will  not  be  treated  as  surface 
water,  but  will  be  governed  by  the  rule  ap- 
plicable to  the  ordinary  waters  of  the 
stream. 

Chicago,  B.  k  Q.  R.  Co.  v.  Emmert,  53 
Neb.  237,  68  Am.  St.  Rep.  602,  73  N.  W. 
540;  Byrne  v.  Minneapolis  k  St.  L.  R.  Co. 
38  Minn.  212,  8  Am.  St.  Rep.  668,  36  N. 
W.  339;  New  York,  C.  k  St.  L.  R.  Co.  v. 
Hamlet  Hay  Co.  149  Ind.  344,  47  N.  E. 
1060,  49  N.  E.  269;  Sparks  Mfg.  Co.  v. 
Newton,  57  N.  J.  Eq.  367,  41  Atl.  385. 
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A  person  has  no  right,  by  increasing  the 
flow  of  water  in  a  watercourse  beyond  its 
natural  capacity,  to  injure  an  adjoining 
or  lower  proprietor. 

Gould,  Waters,  3d  ed.  §§  218,  a.,  274; 
Jackman  v.  Arlington  Mills,  137  Mass.  277; 
Hicks  V.  Owensboro,  6  Ky.  L.  Rep.  226; 
Osten  V.  Jerome,  93  Mich*  196,  53  N.  W. 
7;  McKee  v.  Delaware  k  H.  Canal  Co.  125 
N.  Y.  353,  21  Am.  St.  Rep.  740,  26  N.  E. 
305;  Oregon  Iron  Co.  v.  Trullenger,  3  Or. 
1;  Clinton  v.  Myers,  46  N.  Y.  511,  7  Am. 
Rep.  373;  Noonan  v.  Albany,  79  N.  Y.  470, 
35  Am.  Rep.  540;  McCormick  v.  Horan,  81 
N.  Y.  86,  37  Am.  Rep.  479 ;  Gerrish  v.  New 
Market  Mfg.  Co.  30  N.  H.  478;  Ramsdale  v. 
Foote,  55  Wis.  560,  13  N.  W.  557;  Alexan- 
der V.  Winters,  23  Nev.  475,  49  Pac.  116; 
Hyatt  V.  Albro,  121  Mich.  638,  80  N.  W. 
641;  Tyler  v.  Wilkinson,  4  Mason,  400; 
Fed  Cas.  No.  14,312. 

One  has  no  right  to  subject  the  land  of 
another  to  the  servitude  of  running  water 
to  which  it  is  not  naturally  subject,  and 
it  makes  no  difference  what  the  source  of 
the  water  may  be,  as  the  wrong  consists  in 
turning,  any  water  upon  the  land,  to  its 
injury,  which  does  not  naturally  flow  there. 

Lassiter  v.  Norfolk  k  C.  R.  Co.  126  N. 
C.  509,  36  S.  E.  48;  Noonan  v.  Albany,  su- 
pra; Hughes  V.  Anderson,  68  Ala.  280,  44 
Am.  Rep.  147 ;  Jackman  v.  Arlington  Mills, 
supra;  Tillotson  v.  Smith,  32  N.  H.  90, 
64  Am.  Dec.  355;  Angell,  Watercourses,  7th 
ed.  §  335;  Nicolai  v.  Wilkins,  104  Wis. 
580,  80  N.  W.  939;  Beach  v.  Gaylord,  43 
Minn.  476,  45  N.  W.  1096;  Butler  v.  Peck, 
16  Ohio  St.  334,  88  Am.  Dec.  452;  Mullen 
V.  Lake  Drummond  Canal  k  Water  Co.  130 
N.  C.  496,  61  L.R.A.  833,  41  S.  E.  1027. 

The  real  question,  regardless  of  whether 
it  be  surface  water  or  flood  water  or  stream 
water,   is.  What  is  the   natural   drainage? 

Preston  v.  Hull,  77  Iowa,  309,  42  N.  W 
305;  Holmes  v.  Calhoun  County,  97  Iowa, 
360,  66  N.  W.  145;  Hays  v.  Hinkleman,  68 
Pa.  324. 

As  to  surface  water,  the  rule  is  that  one 
has  no  right  to  interfere  with  it  so  as  to 
divert  it  from  its  natural  course,  and  cause 
it  to  flow  upon  and  injure  land  which  other- 
wise would  not  be  subject  to  injury. 

Nininger  v.  Norwood,  72  Ala.  277,  47  Am. 
Rep.  412;  Sheldon  v.  Cole,  3  Ohio  Dec.  473; 
Garland  v.  Aurin  (Garland  v.  Aurin),  103 
Tenn.  555,  48  L.R.A.  862,  76  Am.  St.  Rep. 
699,  53  S.  W.  940;  Grinstead  v.  Sanders,  22 
Ky.  L.  Rep.  51,  56  S.  W.  665;  Barkley  v. 
Wilcox,  86  N.  Y.  140,  40  Am.  Rep.  519; 
Lassiter  v.  Norfolk  k  C.  R.  Co.  supra; 
Drake  v.  Schoenstedt,  149  Ind.  90,  48  N. 
E.  629;  Mitchell  v.  Bain,  142  Ind.  604,  42 
N.  E.  230;  Fossum  v.  Chicago,  M.  k  St. 
P.  R.  Co.  80  Minn.  9,  82  N.  W.  979 ;  Kauff- 
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man  v.  Griesenicr,  26  Pa.  407,  67  Am.  Dec. 
437;  Gushing  v.  Pires,  124  Cal.  603,  67 
Pac.  572;   Butler  v.  Peck,  16  Ohio  St.  334, 

88  Am.  i)ec.  462;  Cloverdale  v.  Smith,  128 
Cal.  230,  00  Pac.  851;  Waverly  v.  Page, 
105  Iowa,  225,  40  L.R.A.  405,  74  N.  W. 
938;  Wharton  v.  Stevens,  84  Iowa,  107, 
15  L.R.A.  630,  35  Am.  St.  Rep.  296,  50  N. 
W.  662;  Willitts  v.  Chicago,  B.  &  K.  C. 
R.  Co.  88  Iowa,  281,  21  L.R.A.  608,  65  N. 
W.  313;  Gregory  v.  Bush,  64  Mich.  44,  8 
Am.  St.  Rep.  797,  31  N.  W.  90;  Adams  v. 
Walker,  34  Conn.  466,  91  Am.  Dec.  742; 
Finkbinder  v.  Ernst,  126  Mich.  665,  85  N. 
W.  1127;  Tootle  v.  Clifton,  22  Ohio  St. 
247,  10  Am.  Rep.  732;  Boyd  v.  Conklin, 
54  Mich.  683,  52  Am.  Rep.  831,  20  N.  W. 
595;  Pfeiifer  v.  Brown,  165  Pa.  207,  44 
Am.  St.  Rep.  660,  30  Atl.  844;  Norfolk  & 
W.  R.  Co.  V.  Carter,  91  Va.  587,  22  S.  E. 
517;  East  St.  I>ouis  &  C.  R.  Co.  v.  Eisen- 
traut,  134  111.  90,  24  N.  E.  760;  Dayton  v. 
Drainage  Comrs.  128  111.  271,  21  N.  E.  198; 
Hughes  V.  Anderson,  supra;  Hooper  v. 
Wilkinson,  15  La.  Ann.  497,  77  Am.  Dec. 
194;  Gillison  v.  Charleston,  16  W.  Va;  293, 
37  Am.  Rep.  703;   Pettigrew  v.  Evansville, 

25  Wis.  230,  3  Am.  Rep.  50. 

Sic  utere  tuo  ut  alienum  fion  Iwdaa  ex- 
presses the  law  of  water  courses  in  all  the 
states,  and  the  law  of  surface  water  in  most 
of  them,  including  Iowa. 

Livingston   v.   McDonald,   21    Iowa,    160, 

89  Am.  Dec.  563;  Sullens  v.  Chicago,  R. 
I.  &  P.  R.  Co.  74  Iowa,  650,  7  Am.  St.  Rep. 
501,  38  N.  W.  545;  Drake  v.  Chicago,  R.  L 
&  P.  R.  Co.  63  Iowa,  302,  50  Am.  Rep.  746, 
19  N.  W.  215;  Wharton  v.  Stevens,  supra; 
Burwell  v.  Hobson,  12  Gratt.  322,  65  Am. 
Dec.  247;  Angell,  Watercourses,  7th  ed. 
§§  333,  334;  Phillips  v.  Waterhouse,  69 
Iowa,  199,  58  Am.  Rep.  220,  28  N.  W.  630. 

The  rule  which  denies  to  the  npper  owner 
the  right  to  precipitate  surface  water  in 
greatly  increased  or  unnatural  quantities 
upon  his  neigl^or's  land,  to  the  substantial 
injury  of  such  land,  is  a  just  and  equitable 
rule,  and  is  favored  in  Iowa. 

Livingston  v.  McDonald  and  Sullens  v. 
Chicago,  R.  I.  &  P.  R.  Co.  supra;  Moore  t. 
Chicago,  B.  &  Q.  R.  Co.  75  Iowa,  263,  89 
N.  W.  390;  Noe  v.  Chicago,  B.  &  Q.  R.  Co. 
76  Iowa,  360,  41  N.  W.  42;  Wharton  v. 
Stevens,  supra;  Stinson  v.  Fishel,  93  Iowa, 
656,  61  N.  W.  1063;  Cedar  Falls  v.  Han- 
sen, 104  Iowa,  189,  65  Am.  St.  Rep.  439, 
73  N.  W.  585. 

Everyone  ought  to  so  improve  his  own 
land  as  not  to  injure  his  neighbor's. 

Hughes  v.  Anderson ;  KaufTman  v.  Griese- 
mer;  Finkbinder  v.  Ernst;  and  Livingston 
V.  McDonald, — supra. 

Where  surface  water  has  a  fixed  and  cer- 
tain course,  as  a  swale,  though  it  may  be 
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narrow  or  broad,  its  flow  cannot  be  inter- 
rupted to  the  injury  of  an  adjoining  pro- 
prietor. 

Wharton  v.  Stevens;  Waverly  v.  Page; 
and  Willitts  v.  Chicago,  B.  &  K.  C.  R.  Co., 
—supra;  Earl  v.  De  Hart,  12  N.  J.  Eq.  283, 
72  Am.  Dec.  395;  Lambert  v.  Alcorn,  144 
111.  313,  21  L.R.A.  611,  33  N.  E.  53. 

A  city  is  liable,  though  acting  under  a 
grade  ordinance,  if  it  destroys  the  natural 
drainage,  and  damage  ensues. 

Ellis  V.  Iowa  City,  29  Iowa,  229 ;  Ross  v. 
Clinton,  46  Iowa,  606,  26  Am.  Rep.  169; 
Morris  v.  Council  Bluffs,  67  Iowa,  343,  60 
Am.  Rep.  343,  25  N.  W.  274;  Wilber  v.  Ft. 
Dodge,  120  Iowa,  555,  95  N.  W.  186. 

Ladd,  J.,  delivered  the  opinion  of  the 
court: 

Linn  creek  flows  in  a  northeasterly  direc- 
tion  into  the  Iowa  river.  Lot  2,  belonging 
to  plaintiffs,  lies  north  of  Main  street,  and 
extends  to  the  creek  on  the  north  and  west. 
The  Chicago  &  Great  Western  Railroad  runs 
in  an  easterly  and  westerly  direction  im- 
mediately south  of  Main  street,  and  from  a 
point  immediately  south  of  plaintiffs'  east 
line  curves  southwesterly  over  Twelfth  ave- 
nue, which  extends  north  and  south,  and 
intersects  Main  street.  It  passes  over  Linn 
creek  some  8  or  10  rods  west  of  said  avenue 
on  trestle  work  283  feet  long.  The  grade 
of  the  railroad  is  considerably  above  the 
high-water  mark.  In  the  summer  of  1906 
the  city  of  Marshall  town  graded  Twelfth 
avenue  from  the  railroad  south  to  Nevada 
street,  a  distance  of  1,300  feet,  and  700  feet 
on  Nevada  street.  This  grade  was  20  feet 
wide,  and  varied  from  2*4  to  4  feet  above 
the  natural  surface.  The  top  was  2  feet 
above  the  high-water  mark  of  the  creek. 
The  evidence  tended  to  show  that  there  was 
a  swale  or  depression  extending  from  the 
southwest  over  said  avenue,  before  being 
graded,  about  half  way  between  the  railway 
and  Nevada  street,  in  an  easterly  direction 
for  some  distance,  and  then  part  of  the 
water  flowing  through  it  passed  northeast- 
erly through  a  culvert  in  the  railway  em- 
bankment, and  the  rest  to  the  southw^est. 
No  culverts  or  water-ways  were  left  in  the 
grade.  Prior  to  its  construction,  when  the 
creek  overflowed,  the  water  passed  over 
Twelfth  avenue  as  indicated,  and,  as  the 
evidence  adduced  by  plaintiffs  tended  to 
show,  plaintiffs'  land  was  not  flooded.  Aft- 
er the  grade  was  completed,  and  about 
March  1,  1907,  Linn  creek  rose  out  of  its 
banks,  but  the  water  was  forced  back  by 
the  embankment,  so  that  it  passed  through 
the  trestle  work  of  the  railway  over  the 
creek.  There  was  a  sharp  bend  in  the  creek 
below  the  trestle  work,  and  near  the  Main 
street  brid^^e,  and  at  this  place  an  ice  gorge 
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was  formed.  The  water  flooded  plaintiffs' 
land,  washing  away  the  soil  which  liad  been 
fertilized  for  garden  purposes.  An  engineer 
testified  that  the  only  effect  of  the  grade 
was  to  hold  the  surface  or  overflow  water 
in  the  natural  main  channel  of  Linn  creek, 
that  an  ordinary  bridge  would  have  con- 
fined the  water  so  as  to  result  in  scouring 
out  a  channel,  and  that  a  bridge  or  trestle 
work  200  or  300  feet  long  would  have  been 
necessary  to  allow  the  free  passage  of  the 
water,  but  that  this  would  not  have  been 
feasible  "from  the  standpoint  of  the  future 
improvement"  of  the  addition  east  of  the 
highway.  The  court  instructed  the  jury 
that  "the  defendant  city,  in  the  construc- 
tion of  the  embankment  for  a  roadway  in 
Twelfth  avenue,  was  required  to  use  rea- 
sonable and  ordinary  care  in  providing  suit- 
able and  necessary  culverts  or  water-ways 
for  the  passage  of  any  considerable  body  of 
water  that  might  accumulate  above  the  em- 
bankment, seeking  an  outlet  to  the  east  in 
the  usual,  ordinary,  and  natural  way;  or 
the  defendant  city  was  required  to  use  rea- 
sonable and  ordinary  care  in  the  constnic- 
tion  of  said  embankment  to  provide  neces- 
sary and  suitable  culverts  or  water-wavs 
to  allow  the  escape  of  any  large  or  consid- 
erable overflow  of  Linn  creek  in  the  ordi- 
nary and  usual  direction  said  overflow  was 
wont  to  flow  or  run." 

Both  this  instruction  and  the  rulings  by 
which  evidence  concerning  the  effect  or 
openings  in  the  grade  was  admitted  are 
criticized  on  the  ground  that  the  city  was 
not  required  to  provide  culverts  or  water- 
ways, but  might  confine  the  water  in  the 
channel  of  the  creek,  regardless  of  the  ef- 
fect on  land  farther  down  the  stream.  Ah 
between  individuals,  this  court,  upon  full 
consideration,  has  held  that  a  riparian  pro- 
prietor may  not  embank  against  the  natural 
overflow  from  an  inland  stream  when  the 
effect  may  be  to  cast  an  increased  volume  of 
water  upon  other  proprietors,  to  their  in- 
jury. Keck  ▼.  Venghause,  127  Iowa,  629. 
103  N.  W.  773,  4  A.  &  E.  Ann.  Cas.  716. 
As  noted  in  that  case,  the  statutes  con- 
fer upon  municipalities  the  authority  to 
grade  their  streets,  and  unless  this  is  done 
in  a  negligent  manner,  no  liability  attaches. 
Hoard  v.  Des  Moines,  62  Iowa,  326,  17  N. 
W.  527;  Morris  v.  Council  Bluffs,  67  Iowa, 
343,  56  Am.  Rep.  343,  25  N.  W.  274.  In 
other  words,  the  city  is  not  liable  for  con- 
sequential damages  for  grading  its  streets 
if  the  work  is  performed  with  ordinary  skill 
and  prudence.  Wallace  v.  Muscatine,  4  G. 
Greene,  373,  61  Am.  Dec.  131;  Creal  v.  Keo- 
kuk, 4  G.  Greene,  47;  Cotes  v.  Davenport,  9 
Iowa,  227;  Templin  v.  Iowa  City,  14  Iowa, 
59,  81  Am.  Dec.  455;  Ellis  v. 'lowa  City, 
29  Iowa,  229;  Russell  v.  Burlington.  30 
26  L.R.A.m.S.) 


Iowa,  202 ;  Van  Pelt  v.  Davenport,  42  Iowa, 
308,  20  Am.  Rep.  622;  Ross  v.  Clinton,  46 
Iowa,  006,  26  Am.  Rep.  169;  Hoffman  v. 
Muscatine,  113  Iowa,  332,  85  N.  W.  17. 
See  Knostman  &  P.  Furniture  Co.  v.  Daven- 
port, 99  Iowa,  689,  68  N.  W.  887.  The 
statement  that  the  rule  which  obtains  be- 
tween individuals  is  applicable  to  cities, 
to  be  found  in  Collins  v.  Keokuk,  91  Iowa, 
293,  59  :N.  W.  200,  was  not  essential  to  the 
decision,  and,  as  none  of  the  cases  cited 
therein  were  in  point,  may  be  rejected  as 
dictum.  The  difference  in  situation  and 
title  sufliciently  differentiates  the  rule  from 
that  applied  to  a  country  road.  See  Holmes 
V.  Calhoun  County,  97  Iowa,  300,  66  N. 
W.  145.  And,  where  damage  is  suffered  be- 
cause the  lot  has  not  been  brought  to  grade, 
the  case  is  one  damnum  absque  injuria. 
Monarch  Mfg.  Co.  v.  Omaha,  C.  B.  &  S.  R. 
Co.  127  Iowa,  511,  103  N.  W.  493.  There 
are  expressions  in  Damour  v.  Lyons  City, 
44  Iowa,  276,  to  the  contrary;  but  that 
these  were  without  the  purpose  of  overruling 
previous  decisions  oppears  from  the  state 
ment  that  "when  the  plaintiff  proves  that 
the  city  has  undertaken  to  provide  for  the 
surface  water,  and  has  done  it  negligently 
and  improperly,  whereby  he  has  sustained 
damages,  he  makes  out  a  prima  facie  case." 
This  principle  had  been  fully  stated  by  the 
justice  writing  the  opinion  in  the  then 
recent  case  of  Van  Pelt  v.  Davenport,  su- 
pra, and  this  circumstance,  together  with 
the  fact  that  it  has  been  uniformly  adhered 
to  since,  leaves  no  doubt  that  the  design 
was  not  to  disturb  previous  decisions,  and 
that  the  liability  of  a  city  or  town  for  in- 
jury resulting  from  making  authorized 
street  improvements  must  be  predicated 
upon  negligent  or  unskilful  performance. 
Reverting  to  the  facts  of  the  case  before  us, 
it  will  be  recalled  that  there  were  no  open- 
ings in  the  grade.  The  duty  of  the  city  to 
provide  culverts  or  water-ways  for  the  over- 
flow waters  from  Linn  creek  is  assumed  in 
the  instruction,  the  very  point  the  city  was 
contesting;  and  the  only  question  submit- 
ted was  whether  reasonable  care  had  been 
exercised  in  providing  suitable  culverts  or 
water-ways  for  its  passage  "in  the  usual, 
ordinary,  or  natural  way,'*  or  "in  the  ordi- 
nary and  usual  direction  said  overflow  was 
wont  to  flow  or  run."  The  issue  which 
should  have  been  presented  was  whether,  in 
view  of  the  topography  of  that  neighbor- 
hood and  the  existing  improvements  and 
the  character  of  the  stream,  the  citv  was 
guilty  of  any  want  of  ordinary  skill  and 
prudence  in  grading  the  street  without  cul- 
verts or  other  water-ways  for  the  passage 
of  overflow  water  from  the  creek.  If  so, 
and  in  consequence  thereof  plaintiffs  were 
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injured  in  their  property,  the  city  was  lia- 
ble; otherwise  not. 

2.  In  the  eleventh  instruction  the  jury 
was  told  that  if  the  failure  to  provide  suit- 
able culverts  or  water-ways  resulted  in 
throwing  "larger  and  increased  volumes  of 
water"  upon  plaintiffs'  land  at  the  time  of 
the  flood  about  March  1,  1907,  than  would 
have  been  thrown  without  said  embank- 
ment, and  such  increased  volume  of  water 
caused  injury  thereto,  recovery  should  be 
awarded.  This  was  repeated  in  substance 
in  the  twelfth  instruction,  but  the  thir- 
teenth instruction  was  to  the  effect  that, 
even  though  the  city  did  not  exercise  ordi- 
nary care  in  providing  culverts  or  water- 
ways through  the  embankment,  "yet,  if  such 
want  of  culverts  did  not  materially  increase 
the  amount  of  water  overflowing  the  plain- 
tiffs' premises,  then  the  defendant  would 
not  be  liable."  The  criticism  is  that  the 
jury  was  not  told  that  the  volume  of  water 
thrown  on  plaintiff's  land  must  have  been 
"materially  and  unduly  increased."  This 
thought  was  not  included  in  the  first  two 
instructions,  but  all  three  should  be  read 
together,  and,  when  this  is  done,  no  doubt 
is  left  as  to  the  necessity  of  the  volume 
being  materially  increased  having  been 
clearly  indicated  to  the  jury.  Ordinarily 
"unduly"  is  coupled  with  "materially"  in 
such  cases;  that  is,  the  volume  of  water 
must  have  been  "materially  and  unduly" 
increased.  Sheker  v.  Machovec  (Iowa)  110 
N.  W.  1055.  "Unduly,"  as  used  in  this 
connection,  means  excessively  or  dispropor- 
tionately, and  is  not  synonymous  with  "ma- 
terially." We  should  not  be  inclined  to 
reverse  the  judgment  in  this  case  because  of 
the  omission,  but  direct  attention  to  it  that 
the  error  shall  not  be  repeated  on  another 
trial. 

Reversed. 

Petition  for  rehearing  denied. 


KENTUCKY  COUUT   OP  APPEALS. 

COVINGTON  &  CINCINNATI  RAILROAD, 
TRANSFER,  &  BRIDGE  COMPANY, 
Appt, 

V. 

JOHN  MULVEY,  Admr.,  etc.,  of  John  Mul- 
vey,   Jr.,   Deceased. 

(—  Ky.  — ,  122  g.  W.  129.) 

Carrier  —  loadinsr  cars  —  dnty  to  11- 
cen8eo. 

A  railroad  company  is  not  bound  to  load 
its  cars  so  that  no  injury  will  be  caused, 
by  material  falling  from  them,  to  children 
which  it  permits  to  play  on  its  property 
near  its  tracks,  and  is  therefore  not  liable 
26  L.R.A.(N.S.) 


for  injury  to  a  child  so  playing,  by  coal 
falling  from  a  passing  car,  in  the  absence 
of  wantonness  or  recklessness. 

(November  4,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Campbell  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  the  alleged  negligent 
killing  of  plaintiff's  intestate.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Galvin  A  Galvin  for  appellant. 
Messrs.    Arthur    O.    Hall    and    J*    A» 
Shackelford  for  appellee. 

Clay,  C,  delivered  the  opinion  of  the 
court : 

John  Mulvey,  as  administrator  of  John 
Mulvey,  Jr.,  deceased,  instituted  this  action 
against  the  Louisville  &  Nashville  Railroad 
Company,  the  Chesapeake  &  Ohio  Railway 
Company,  and  appellant,  the  Covington  & 
Cincinnati  Railroad,  Transfer,  &  Bridge 
Company,  to  recover  damages  for  the  death 
of  his  decedent.  Upon  the  conclusion  of  the 
testimony  the  court  gave  a  peremptory  in- 
struction in  favor  of  the  Louisville  &  Nash- 
ville Railroad  Company  and  the  Chesapeake 
&  Ohio  Railway  Compa^iy.  Judgment  was 
entered  in  their  favor,  and  from  that  judg- 
ment there  is  no  appeal.  The  case  as  to  ap- 
pellant was  submitted  to  the  jury,  which  re- 
"  -~~^^        — ^^^»^^— — ^^  — ^-^T^.- 

Note.  ^  Liability    of   railroad   company 

for  injury  to  persons,  not  employees, 

caused  by  defectively  loaded  car. 

The  question  whether  or  not,  and  under 
what  circumstances,  a  railroad  company  is 
liable  to  a  person  not  an  employee,  for  in- 
juries received  because  of  the  improper 
manner  in  which  a  car  is  loaded,  seems  to 
depend,  to  a  great  extent  at  least  upon 
whether  or  not  the  person  injured  at  the 
time  was  a  trespasser,  or  whether  he  was 
at  a  place  on  or  near  the  track,  where  from 
the  nature  of  things  persons  might  reason- 
ably be  expected. 

Ihus,  in  Kansas  P.  R.  Co.  v.  Ward,  4 
Colo.  30,  a  railroad  company  was  held  liable 
to  one  who,  while  between  the  two  tracks  for 
the  purpose  of  rescuing  a  child  thought  to 
be  falling  from  a  passing  excursion  train, 
was  struck  and  injured  by  a  beam  project- 
ing from  the  side  of  a  freight  car  which, 
with  others,  without  lookout  or  signal  to 
give  warning,  was  being  run  backward  on 
an  adjoining  track.  The  court  said: 
"Under  the  facts  as  testified  to  by  the  plain- 
tiff, there  was  a  question  whether  there  waa 
not  a  want  of  ordinary  care,  on  the  part 
of  tl  e  defendant,  in  running  its  freight 
train  backward  within  the  city  limits,  with 
many  pedestrians  passing  along  the  side  of 
its  track,  to  and  from  the  fair,  at  the  rate 
of  speed  testified  to,  with  a  beam  projecting 
a  foot  and  a  half  beyond  the  side  of  the 
car,  without  lookout,  brakeman,  or  signal 
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turned  a  verdict  in  favor  of  appellee  for  the 
sum  of  $2,500.  From  that  judgment  this 
appeal  is  prosecuted.  The  failure  of  the 
trial  court  to  award  it  a  peremptory  in- 
struction is  the  only  ground  for  reversal 
urged  by  appellant. 

The  facts  are  as  follows:  ^pellant  is 
the  owner  of  a  bridge  which  spans  the  Ohio 
river  at  Covington,  Kentucky.  It  also  owns 
and  maintains  railroad  tracks  running  from 
Seventeenth  street,  in  Covington,  through 
said  city  and  over  said  bridge  to  points  in 
Cincinnati,  Ohio.  It*  has  locomotives  which 
it  uses  for  the  purpose  of  transporting 
trains  over  the  bridge  and  roads  owned  by 
it.  At  Fifth  and  Johnson  streets  in  Coving- 
ton, Kentucky,  there  is  a  vacant  and  unin- 
closed  lot,  which  has  a  frontage  of  about  50 


feet  on  the  south  side  of  Fifth  street,  and  a 
depth  of  about  100  feet.  This  lot  is  bound- 
ed on  the  west  by  a  stone  wall  or  approach 
to  said  bridge,  and  on  the  east  by  an  alley. 
The  top  of  the  wall  is  about  10  feet  above 
its  base  or  the  level  of  the  lot.  There  arc 
two  tracks  on  this  wall;  the  east  track  be- 
ing used  by  trains  going  north,  and  the  west 
track  by  those  going  south.  The  lot  in 
question  is  owned  by  appellant.  In  the  sum- 
mer time  it  has  been  used  as  a  playground 
by  children.  At  times  they  would  gather  up 
coal  on  the  tracks  and  from  cars,  and  make 
a  fire  on  the  lot.  On  December  11,  1007, 
about  7:30  o'clock  P.  M.,  and  after  dark,  the 
decedent,  John  Mulvey,  who  was  then  about 
twelve  years  of  age,  in  company  with  several 
other  boys  the  same  age,  was  playing  on  the 


to  give  notice  or  warning,  and  this  ques- 
tion was  properly  submitted  to  the  jury. 
.  .  .  Being  situated  as  he  was,  the  plain- 
tiff was  bound  to  the  exercise  of  peculiar 
care  and  caution  to  keep  out  of  the  way 
of  the  defendant's  trains;  but  was  he 
bound  to  anticipate  a  departure  from  the 
usual  mode  of  loading  freight  cars,  and  be 
on  the  watch  for  beams  projecting  beyond 
the  sides  of  the  cars?  He  saw  the  freight 
train,  but  supposed  it  going  in  the  other 
direction  or  standing  still.  Did  not  the  act 
of  the  defendant  in  running  its  train  back- 
ward, without  lookout  or  signal  on  or  from 
the  train,  contribute  to  mislead  him?  These 
were  questions  for  the  jury.  The  motion 
for  nonsuit  was  properly  overruled." 

A  railroad  company  was  also  held  liable 
for  injuries  received  due  to  a  projecting 
timber,  in  Hicks  v.  Pacific  R.  Co.  64  Mo. 
430,  where  it  appeared  that  the  person  in- 
jured was  merely  a  boy,  and  on  the  station 
platform  at  the  time,  although  he  was  not 
an  intending  passenger  and  had  no  business 
with  the  company  at  the  station.  In  this 
case,  although  it  was  clearly  held  that  the 
person  injured  could  not  be  considered  a 
trespasser,  yet  the  court  recognized  that, 
even  if  he  were,  they  would  not  subscribe 
to  the  doctrine  that  the  company  would  be 
liable  only  for  wanton  or  intentional  in- 
juries, but,  on  the  other  hand,  that  the  lia- 
bility would  embrace  all  such  injuries  as 
result  from  the  want  of  ordinary  care,  and 
that  the  care  and  caution  required  of  rail- 
road companies  in  running  their  trains  are 
commensurate  with  the  danger  to  persons 
and  property  incident  to  that  mode  of  con- 
veyance, and  the  nature  of  the  places 
through  which  they  go. 

So,  in  Louisville  £  N.  R.  Co.  v.  Mont- 
gomery, 14  Ky.  L.  Rep.  477,  the  railroad 
company  was  held  liable  to  an  employee  who 
was  accustomed  to  walk  along  the  track  in 
going  to  or  from  his  work,  and  who,  while 
doing  so,  was  struck  by  the  handles  of  a 
tool  chest  which  had  been  negligently  placed 
across  a  truck  car. 

In  Holtzinger  v.  Pennsylvania  R.  Co.  6 
Pa.  Dist.  R.  430,  a  railroad  company  run- 
ning cars  over  a  track  in  a  lumber  yard  was 
26  L.R.A.(N.S,) 


Held  liable  to  a  boy  who  was  injured  by 
lumber  falling  upon  him  from  one  of  the 
cars  as  it  was  being  hauled  through  the 
yard.  It  was  contended  by  the  railroad 
company  that  the  boy  was  a  trespasser  on 

Property  of  the  lumb»  company,  and  he 
ad  placed  himself  in  a  dangerous  position, 
and  that  for  those  reasons  the  railroad  com- 
pany owed  him  no  duty.  The  court,  how- 
ever, held  that  he  could  not  be  regarded  as 
a  trespasser,  and  that,  even  if  he  was  a 
trespasser  on  the  property  of  the  lumber 
company,  the  railroad  company  was  hot 
absolved  from  ordinary  care  in  the  main- 
tenance of  a  safe  and  sufficient  track,  and 
the  proper  running  of  its  engine  and  cars. 

To  the  same  eiTect  holds  Missouri,  K.  &  T. 
R.  Co.  V.  Scarborough,  29  Tex.  Civ.  App. 
194,  68  S.  W.  196,  where  a  boy  while  on  a 
skid  way  belonging  to  a  lumber  company, 
and  a  place  where  people  frequently  congre- 
gated and  passed,  was  injured  by  a  pro- 
jecting timber  from  one  of  defendant's  pass- 
ing cars. 

In  Boston  v.  Georgia  R.  Co.  60  Ga,  339,  it 
was  recognized  that  a  railroad  company 
would  be  liable  to  a  person  who  was  on  their 
right  of  way  with  their  consent,  and  who, 
while  about  7  feet  away  from  the  track  to 
avoid  a  passing  freight  train,  was  struck  on 
the  head  by  a  timber  projecting  from  a  de- 
fectively loaded  car.  It  appeared  in  this 
case  that  a  hedge  prevented  plaintiff  from 
going  a  greater  distance  away  from  the 
track,  and  that  darkness  prevented  him 
from  seeing"  the  projecting  timber. 

However,  it  has  been  held  that  a  tres- 
passer along  the  railroad  tracks,  upon  being 
struck  by  a  projecting  timber  from  a  pass- 
ing car,  is  not  entitled  to  recover  dam- 
ages. Louisville  &  N.  R.  Co.  v.  Wade,  18 
Ky.  L.  Rep.  549,  36  S.  W.  1125. 

So,  in  Thomas  v.  Cincinnati,  N.  O.  &  T. 
P.  R.  Co.  127  Ky.  159,  105  S.  \V.  379,  it 
was  held  that  a  railroad  company  is  not 
liable  to  a  trespasser  on  the  right  of  way 
for  injuries  received  from  the  falling  from 
a  passing  tender  of  a  gate  used  to  keep  coal 
back,  but  which  had  temporarily  been  laid 
on  top  of  the  coal.  The  court  in  distin- 
guishing between  the  duties  of  a  railroad 
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lot  referred  to.  Early  in  the  day  tlicy  had 
built  a  fire  on  the  lot  within  a  distance  of 
4  or  5  feet  from  the  bridge  wall.  On  the 
occasion  of  the  accident  they  were  sitting 
around  the  fire  when  they  heard  a  train  ap- 
proaching from  the  south.  This  train  con- 
sisted of  about  twenty  cars,  four  of  which 
were  loaded  with  coal.  As  the  engine  ap- 
proached, the  boys  all  ran  back  30  or  40 
feet  to  escape  the  cinders  and  ashes  from  the 
engine.  Shortly  after  the  engine  passed, 
young  Mulvey  ran  back  to  the  fire  and  took 
a  seat  thereby.  In  a  short  .time  one  of  his 
companions  called  the  attention  of  the  other 
boys  to  the  fact  that  Mulvey  was  lying  on 
the  ground.  About  that  time  one  of  the 
boys  saw  a  dark  object  rolling  along  the 
ground  about  3  or  4  feet  from  young  Mul- 
vey's  head.  The  witness  who  testifted  to 
this  fact  made  a  statement  inconsistent  with 
it,  but  on  the  trial  of  the  case  insisted  that 


he  had  seen  something  rolling  along  the 
ground  at  the  time  Mulvey  was  injured. 
When  their  attention  was  called  to  young 
Mulvey,  the  boys  rushed  to  his  assistance. 
It  was  found  that  he  had  a  wound  in  the 
top  of  his  head.  This  wound  contained 
particles  of  dirt.  Mulvey's  companions  car- 
ried him  to  his  home.  It  was  found  by  the 
physician  summoned  to  attend  him,  and  by 
the  coroner  at  the  inquest,  that  young  Mul- 
vey's  neck  was  broken.  The  lump  of  coal 
which  it  is  claimed  fell  from  the  car,  and 
which  was  seen  rolling  when  young  Mulvey 
was  injured;  was  picked  up  by  one  of  the 
boys,  and  later  turned  over  to  the  coroner 
as  evidence.  There  is  also  evidence  to  the 
effect  that  there  was  no  other  coal  on  the  lot 
at  the  time  of  the  injury.  Some  of  the  wit- 
nesses also  testified  that  the  coal  in  the  coal 
cars  was  heaped  up  in  the  center  of  the  cara. 
Appellant  proved  title  to  the  lot,  and  also 


company  to  passengers  and  employees  and 
the  duties  to  trespassers,  said:  "This 
actual  difference  is,  passengers  are  received 
at  known  times  and  expected  places.  They 
can  be  provided  for,  and  must  be.  Em- 
ployees have  designated  places  to  work,  and 
are  furnished  implements  of  the  company's 
selection  with  which  to  do  their  work. 
ITiey  perform  their  duties  at  times,  in 
places,  with  appliances,  and  under  rules  all 
governed  by  the  company.  Their  safety 
can  be  reasonably  provided  for.  But  tres- 
passers come  ai:d  go  at  all  times,  at  all 
places,  ungoverned  by  rules  and  unmindful 
of  duties.  The  company,  not  knowing 
when  and  where  to  look  for  them,  is  unable 
to  guard  against  every  kind  of  injury  to 
them.  Many  kinds  of  danger  to  them,  the 
most  usual,  and  at  the  most  usual  places 
of  resort  by  them,  must  be  looked  out  for, 
and  the  trespassers  protected  from  injury, 
if  then  possible,  as  we  have  repeatedly  held. 
If  they  are  seen  in  time  to  avert  their  in- 
jury, they  must  not  be  hurt,  is  the  uni- 
versal rule.  Manifestly  the  least  duty  is 
owing  to  them  by  the  railroad  company,  not 
because  their  lives  are  regarded  as  of  less 
value,  nor  because  they  forfeit  eitlier  life 
or  limb  by  their  heedless  act.  The  dis- 
tinctions are  based  upon  just  grounds, — 
are  consonant  with  the  best  judicial  thought 
and  the  soundest  public  policy.  If,  on  the 
other  hand,  the  railroad  company  were  re- 
quired at  its  peril  to  keep  a  constant  look- 
out for  trespassers  on  its  right  of  way, 
along  its  whole  route,  at  all  seasons  and 
hours,  and,  in  addition,  equip  and  manage 
its  trains  and  build  its  tracks  and  trestles 
with  the  idea  of  responsibility  to  them,  no 
longer  would  there  be  any  distinction  be- 
tween the  duty  owed  those  rightfully  and 
those  wrongfully  using  the  railroad  tracks 
and  property.  A  too  tender  regard  for  the 
latter  would  be  apt  to  work  more  injustice 
than  otherwise.  It  would,  too,  encourage  a 
species  of  lawlessness  and  rcckles."*"***"  in 
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a  class  already  too  prone  to  take  all  kinds 
of  chances.  Negligence  is  the  antithesis 
of  duty.  Where  there  is  no  duty,  there 
cannot  be  negligence.  As  appellee  was  not 
under  the  duty  to  anticipate  appellant's 
presence  at  the  point  where  she  was  then 
hurt,  and  as  it  did  not  in  fact  know  of  her 
presence,  it  was  not  required  to  make  its 
trains  safe  as  to  her.  The  fact  that  they 
were  unsafe,  but  not  recklessly  or  wantonly 
so,  was  not,  therefore,  a  breach  of  duty  to 
her,  and  is  not  actionable  negligence." 

In  Central  R.  Co.  v.  Brinson,  70  Ga.  207, 
it  was  held  that  a  boy  over  fifteen  years  of 
age,  who  was  walking  along  tlie  railroad 
track  on  his  way  home  from  school,  could 
not  hold  the  railroad  company  liable  for 
injuries  received  because  of  the  projecting 
of  a  plank  from  one  of  its  cars,  where  it 
clearly  appeared  that  the  boy,  by  the  use 
of  ordinary  diligence,  could  have  avoided 
the  accident,  and  where  there  was  some 
question  whether  in  fact  the  boy  was  struck 
by  the  plank,  or  was  so  close  to  the  train 
as  to  be  struck  by  a  stirrup  holding  a  stand- 
ard on  the  car. 

The  liability  of  a  railroad  company  to 
employees  for  injuries  caused  by  defectively 
loaded  car  is  discussed  in  a  ca.se  note  to 
W^allace  v.  Seaboard  Air  Line  R.  Co.  13 
L.R.A.(N.S.)    384. 

For  cases  on  liability  of  railroad  company 
for  personal  injuries  by  objects  thrown 
from  moving  trains,  see  case  note  to 
Louisville  &  N.  R.  Co.  v.  Eaden,  6  L.R.A. 
(N.S.)   681. 

The  liability  of  a  railroad  company  for 
personal  injuries  to  a  person  struck  by 
sparks  or  cinders  escfiping  from  locomotive 
is  discussed  in  a  case  note  to  Cincinnati,  N. 
0.  &  T.  P.  R.  Co.  V.  Baxter,  18  L.R.A.(N.S.) 
241. 

Cases  concerning  liability  for  injuries  re- 
ceived by  projections  from  cars  not  con- 
nected with  the  loading  thereof  are  not  in- 
cluded in  this  note. 
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showed  that  the  cars  containing  the  coal 
were  loaded  at  least  250  miles  from  the 
point  where  the  accident  occurred. 

In  discussing  this  case  we  may  admit  that 
there  is  some  evidence  tending  to  show  that 
young  Mulvcy  was  killed  by  being  struck  on 
the  head  by  a  lump  of  coal  which  fell  from 
one  of  the  cars  as  the  train  passed  by.  The 
doctrine  of  the  Turntable  Cases,  of  course, 
has  no  application  to  this  case.  This  is  not 
a  case  where  a  dangerous  agency  that  was 
alluring  and  attractive  to  children  was  left 
in  such  position  that  they  could  and  would 
use  it.  Nor  is  it  a  case  where  the  premises 
were  rendered  unsafe  by  a  spring  gun  or 
any  trap  that  would  injure  a  person  if  he 
came  in  contact  with  it.  Appellee,  however, 
insists  that,  as  children  had  been  playing 
upon  the  lot  in  question  for  a  long  time, 
with  the  knowledge  or  acquiescence  of  ap- 
pellant, it  was  the  duty  of  the  latter  to  an- 
ticipate their  presence,  and  so  load  its  cars 
as  not  to  injure  any  one  of  them.  This  court 
has  gone  to  the  extent  of  holding  that  whore 
a  railroad  track  runs  through  a  populous 
cgmmunity,  along  or  across  streets,  where 
from  the  nature  of  things  persons  may  be 
reasonably  expected  at  any  time,  it  is  the 
duty  of  those  in  charge  of  the  train  to  have 
it  under  reasonable  control,  to  keep  a  look- 
out for  persons  using  the  track,  and  to  give 
timely  warning  of  the  approach  of  the  train. 
Illinois  C.  R.  Co.  v.  Murphy,  123  Ky.  787. 
11  L.R.A.(N.S.)  352,  97  S.  W.  729.  The 
reason  for  this  rule  is  that  the  long  and 
continued  use  of  the  track  at  the  point  in 
question  by  large  numbers  of  persons  is 
sufficient  to  indicate  a  reasonable  certainty 
that  persons  will  be  found  there.  This  rule 
has  never  been  extended  to  cases  where  there 
was  no  customary  use  of  the  track  at  the 
point  of  the  injury.  'The  presence  of  persons 
on  the  track  because  of  its  customary  use 
by  the  public  being  reasonably  certain,  there 
is  a  strong  probability  of  someone's  being 
injured  unless  proper  precautions  are  taken 
to  prevent  accidents.  The  necessity  for  pre- 
caution is  due  to  the  fact  that  the  very 
movement  of  a  train  is  dangerous,  and  likely 
to  injure  those  caught  unawares.  But  the 
probability  that  a  boy,  who  with  a  few 
other  boys  plays  upon  the  private  premises 
of  a  railroad  company,  adjoining  its  right 
of  way,  will  be  in  position  to  be  struck  by 
a  lump  of  coal  falling  from  a  passing  car, 
is  not  so  great  as  to  impose  upon  the  com- 
pany the  duty  of  loading  its  cars  with  ref- 
erence to  his  presence,  or  of  inspecting  its 
cars  to  see  that  he  is  not  injured  by  fall- 
ing coal.  Under  such  circumstances  there 
is  no  liability,  unless  the  injury  is  wanton 
or  reckless.  There  is  no  evidence  in  this 
case  to  show  either  one  of  these  prerequi- 
sites to  a  recovery.  The  death  of  the  dece- 
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dent  was  simply  the  result ^of  an  unfortunate 
accident,  which  could  not  have  been  reason- 
ably anticipated  by  appellant.  We  therefore 
conclude  that  the  court  erred  in  failing  to 
give  a  peremptory  instruction  in  favor  of 
appellant. 

Judgment   reversed,   and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


NEBRASKA  SUPREME  COURT. 

STATE  OF  NEBRASKA  EX  REL.  DON  L. 

LOVE,  Appt., 

V. 

P.   JAMES   COSGRAVE,   County  Judge. 

(85  Neb.  187,  122  N.  W.  885.) 

Statute  -~  construction  —  course  of  leg- 
islation. 

1.  In  order  to  determine  the  meaning  ol 
the  language  of  an  act  of  the  legislature,  it 
is  proper  to  examine  the  course  of  legisla- 
tion upon  the  same  general  subject,  and  to 
consider  in  what  connection  and  with  what 
context  it  has  theretofore  been  employed. 

Municipal  corporation  —  ordinance  — 
force  —  construction. 

2.  Where  power  has  been  granted  by  the 
legislature  to  a  mimicipal  corporation  to  en- 
act ordinances  for  certain  purposes,  and  the 
city  acts  within  the  limits  of  that  power, 
its  action  will  be  of  equal  force  within  the 
corporate   limits  as  if  taken  by   the   legis- 

Headnotes  by  Letton,  J. 

Note, -^  Provision  for  testing  election 
of  city  officer  before  city  council 
or  other  municipal  body  as  exclusive 
of  remedies  in  the  courts. 

A  provision  frequently  found  in  munici- 
pal charters  and  in  statutes  relating  to 
municipalities  is  that  tlie  council  of  the 
municipality  shall  be  the  judge  of  the  elec- 
tion and  qualifications  of  its  own  members 
or  other  municipal  officers.  The  effect  of 
such  a  provision  on  the  jurisdiction  of  the 
courts  is  a  question  on  which  there  is  great 
conflict  of  authority. 

Some  courts  hold  that  such  a  provision 
ousts  the  court  of  all  jurisdiction  to  pass 
upon  such  matters.  Foley  v.  Tyler,  IGl 
III.  167,  43  N.  E.  845;  Keating  v.  Stack, 
116  111.  191,  5  N.  E.  541;  Weston  v.  Pro- 
bate Judge,  09  Midi.  600,  37  N.  W.  698; 
Naumann  v.  Citv  Canvassers,  73  Mich.  252, 
41  N.  W.  207 ;  Stearns  v.  Wyoming,  63  Ohio 
St.  352,  41  N.  E.  678.  See  "also  cases  cited 
in  subdivision  below  holding  that  quo  war- 
ranto or  other  remedies  cannot  be  resort- 
ed to. 

Others  hold  that  such  a  provision  will 
prevent  the  court  from  a^sumin-:?  jurisdic- 
tion under  the  general  election  law,  with- 
out passing  on  the  broader  question  whether 
any  action  would  lie,  as  it  was  not  neces- 
sarily   involved.      Linegar    v.    Rittenhouse, 
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lature  itself.  And  the  same  principles  will 
apply  in  the  construction  of  such  an  ordi- 
nance as  if  it  were  a  special  statute  upon 
the  same  subject. 

Election  ^  contest  ^  city  council  ^Ju- 
risdiction. 

3.  An  act  of  the  legislature  giving  the 
city  power  by  ordinance  "to  decide  contest- 
ed elections''  does  not  make  the  city  council 
the  sole  judge  of  the  election  of  its  own 
members. 

Quo     warranto  —  election     contest  — > 
remedies. 

4.  Under  the  Constitution  and  laws  of 
this  state,  the  remedy  of  contest  of  elections 
and  quo  warranto  are  cumulative  and  con- 
current. 

Statute  — >  repeal  —  special  act. 

6.  While  a  special  act  upon  a  subject 
usually  modifies  a  general  act  on  the  same 


subject,  still,  if  a  remedy  proyided  by  the 
later  act  is  not  incompatible  with  the  reme- 
dy provided  by  the  earlier  and  more  general 
law,  both  acts  may  stand. 

Action  —  cumulative  remedies. 

6.  Where  a  new  remedy  is  provided  by 
statute  for  an  existing  right,  and  it  neither 
denies  an  existing  remedy,  nor  is  incom- 
patible with  its  continued  existence,  the 
new  remedy  should  be  regarded  as  ciunula- 
tive,  and  the  person  seeing  redress  may 
adopt  and  pursue  either  remedy  at  his  op- 
tion. 

Election  ^  contest  — >  remedies. 

7.  The  right  to  contest  the  election  of  a 
city  officer  before  the  city  council  of  Ldn* 
coin,  under  an  ordinance  of  that  city,  and 
the  right  given  by  the  general  election  law 
to  contest  the  election  of  city  officers  in  the 
county  court,  are  cumulative  remedies,  and 


04  111.  208;  Auchenbach's  Election,  5  Pa. 
Co.  Ct.  1.68. 

When  the  Constitution  of  a  state  pro- 
vides that  the  legislature  shall  determine 
how  contested  elections  shall  be  tried,  and 
the  legislature  provides  that  contested  elec- 
tions of  municipal  officers  shall  be  tried  be- 
fore the  municipal  council,  such  method  is 
exclusive,  and  quo  warranto  will  not  lie. 
State  V.  Berry,  47  Oiiio  St.  232,  24  N.  E. 
266  (but  query  as  to  whether  determina- 
tion of  council  in  a  contested  election  may 
be  reviewed  on  error).  Nor  will  the  court 
take  jurisdiction  under  the  general  elec- 
tion law.  Booth  V.  County  Ct.  18  Colo.  661, 
33  Pac.  681.  And  prohibition  will  lie  to 
prevent  the  county  court  from  assuming 
jurisdiction.     Ibid. 

But  other  courts  hold,  and  this  is  prob- 
ably t^e  better  rule,  that  the  power  con- 
ferred on  the  council  is  not  exclusive  of  all 
remedies  in  the  courts,  since  their  general 
jurisdiction  in  such  matters  will  not  be 
taken  away  by  mere  implication.  Doherty 
V.  Cripps,  82  Ark.  529,  102  S.  W.  394; 
State  ex  rel.  IHepenbrock  v.  Gates,  36 
Minn.  386,  28  N.  W.  927;  State  ex  rel. 
Jarvis  v.  Craig,  100  Minn.  352,  111  N. 
W.  3;  State  ex  rel.  Simpson  v.  Dowlan, 
33  Minn.  536,  24  N.  W.  188  {qucpre)  ; 
State  ex  rel.  Heath  v.  Kraft,  18  Or.  650, 
23  Pac.  663.  See  also  cases  cited  in  sub- 
divisions below  holding  that  quo  war- 
ranto or  other  remedies  may  be  resorted 
to,  as  they  necessarily  imply  that  the 
power  conferred  on  the  council  is  not  ex- 
clusive; and  those  cited  below  holding  that 
the  decision  of  the  council  may  be  reviewed 
on  quo  warranto  necessarily  imply  that  the 
decision  of  the  council  is  not  final. 

Such  a  provision  was  held  not  to  confer 
on  the  council  the  right  judicially  to  de- 
termine membership  in  that  body,  but  to 
limit  the  right  of  the  council  to  pass  upon 
the  fact  of  the  returns  and  the  qualifications 
of  its  members.     Doherty  v.  Cripps,  supra. 

Where  an  election  contest  involves  the 
title  to  the  office  of  every  member  of  the 
general  council  or  aldermanic  board  of  the 
city,  or  of  a  majority  thereof,  the  contest 
must  be  conHucted  under  those  sections  of 
26  L.R.A,( N.S.I 


the  statute  providing  for  contests  in  the 
circuit  court  of  the  countv  where  the  con- 
testee  resides,  and  not  under  those  sections 
providing  that  each  board  of  city  council- 
men  shall  judge  of  the  eligibility  and  elec- 
tion of  its  members.  SchoU  v.  Bell,  125 
Ky.  760,  102  S.  W.  248. 

A  statutory  provision  that  the  council -of 
a  city  shall  be  the  judge  of  the 'election  of 
its  members  is  not  invalid  as  giving  to  a 
council  judicial  powers  reserved  by  the 
Constitution  for  the  courts,  since  the  Con- 
stitution refers  to  state  powers  only.  Mayor 
v.  Morgan,  7  Mart.  N.  S.  1,  18  Am.  Dec.  232. 

Quo  warranto. 

Where  a  statute  or  a  municipal  charter 
provides  that  the  municipal  council  shall  be 
the  judge  of  the  election  and  qualifications 
of  its  own  members  or  of  other  municipal 
officers,  there  is  a  difl'erence  of  opinion  as 
to  whether  the  courts  have  any  jurisdiction 
over  these  matters  on  quo  warranto. 

It  is  held  by  what  is  probably  the  better 
authority  that  the  right  of  courts  possess- 
ing general  and  original  jurisdiction  to  in- 
quire by  quo  warranto,  or  information  in 
the  nature  of  quo  warranto,  into  the  au- 
thority under  which  a  person  claims  to 
exercise  the  privileges  and  perform  the 
duties  of  an  office  is  so  well  established 
that  no  doubtful  language  should  be  per- 
mitted to  take  it  away,  and  that  the  power 
given  to  the  council  to  judge  of  the  elec- 
tion and  qualifications  of  its  members  is 
cumulative  merely.  People  ex  rel.  Swift  v. 
Bingham,  82  Cal.  238,  22  Pac.  1030 
(semble) ;  Darrow  v.  People,  8  Colo.  4^7, 
8  Pac.  661  {dictum) ;  People  ex  rel.  Barton 
V.  Londoner,  13  Colo.  303,  6  L.R.A.  444,  22 
Pac.  764;  People  v.  Bird,  20  111.  App.  668; 
Linegar  y.  Rittenhouse,  supra  (query)  ; 
State  ex  rel.  Veile  v.  Funck,  17  Iowa,  365 
(when  council  fails  to  pass  ordinance  pro- 
viding a  method  for  the  trial  of  election 
cases,  and  query  as  to  what  the  rule  would 
be  if  they  had  passed  such  ordinance) ; 
State  ex  rel.  Diepenbrock  v.  Gates,  supra; 
McVeany  v.  New  York,  80  N.  Y.  186,  36 
Am.  Kep.  600;   State  eic  r?l.  Mahonev  t. 
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the  contestant  may  elect  to  proceed  in  ei- 
ther manner. 

(Barnes,  J.,  dissents.; 

(October   9,    3909.) 

APPEAL  by  relator  from  a  judgment  of 
the  District  (Jourt  for  Lancaster  County 
dismissing  a  petition  for  a  writ  of  man- 
damus  to  compel  respondent,  as  county 
judge,  to  dismiss  a  certain  election  contest 
for  want  of  jurisdiction.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Flausburg  &  Williams,  for  ap- 
pellant: 

Where  a  statute  is  inconsistent  with  an 
earlier  one,  although  the  later  statute  does 
not  refer  to  or  expressly  repeal  such  former 


statute,  yet  nevertheless,  being  the  latest 
expression  of  the  legislative  will,  it  u  valid 
and  efTectual,  notwithstanding  the  constitu- 
tional provision  directing  that  the  new  act 
shall  contain  the  section  or  sections  amend- 
ed and  the  section  or  sections  so  amended 
shall  be  repealed. 

Jones  V.  Davis,  6  Neb.  33;  State  v.  Page, 
12  Neb.  386,  11  N.  W.  495;  State  ex  rel. 
Hamilton. County  v.  Wittemore,  12  Neb.  252, 
11  N.  W.  310;  State  ex  rel.  Hamilton 
County  v.Ream,  16  Neb.  681,  21  N.  W.  398; 
State  ex  rel.  Carey  v.  Cornell,  50  Neb.  626, 
70  N.  W.  56;  Zimmerman  v.  Trude,  80  Neb. 
603,  114  N.  W.  041. 

Where  a  statute  upon  a  particular  sub- 
ject has  provided  a -special  tribunal  for  the 
determination    of    questions    pertaining    to 


McKinnon,  8  Or.  493;  Com.  v.  Allen,  70 
Pa.  465;  State  v.  Kearn,  17  R.  I.  391,  22 
Atl.  322,  1018;  State  ex  rel.  Blake  v. 
Morris,  14  Wash.  262,  44  Pac.  266  (de- 
cision of  council  prima  facie  only,  when 
council  fails  to  pass  ordinance  or  make  pro- 
vision for  carrying  on  contest) ;  State  ex 
rel.  Anderton  v.  Kempf,  69  Wis.  470,  2 
Am.  St.  Rep.  763,  34  N.  W.  226.  See  also 
Burwell  v.  Hawkins,  92  111.  App.  469, 
infra. 

But  many  courts  hold  that  such  statutory 
or  charter  provisions  oust  the  court  of 
jurisdiction  even  on  quo  warranto.  People 
€x  rel.  Vejar  v.  Metzker,  47  Cal.  524: 
Stine  V.  Berry,  96  Ky.  63,  27  S.  W.  809; 
Com.  ex  rel.  McCurdy  v.  Leech,  44  Pa.  332; 
State  ex  rel.  Needles  v.  Henszey,  81  •Pa. 
101 ;  Com.  ex  rel.  Field  v.  Barger,  20  Phila. 
Leg.  Int.  101;  Seay  v.  Hunt,  65  Tex.  545 
(query  as  to  conclusiveness  of  determina- 
tion of  council  to  estop  mayor  elect  from 
resorting  to  constitutional  courts).  See 
also  State  v.  Berry,  supra. 

One  reason  frequently  assigned  for  so 
holding  is  that  the  language  of  such  pro- 
visions is  similar  to  that  found  in  most 
Constitutions  making  each  branch  of  the 
legiai^ture  the  judge  of  the  qualifications, 
elections,  and  returns  of  its  own  members, 
and  that,  as  it  is  well  settled  that  the 
jurisdiction  of  each  house  in  such  matters 
is  exclusive,  so  the  jurisdiction  of  the 
council  must  also  be  exclusive.  People  ex 
rel.  Vejar  v.  Metzker,  supra;  Peabody  v. 
School  Committee,  115  Mass.  383;  Atty. 
Gen.  ex  rel.  Gregg  v.  Sands,  68  N.  H.  64, 
44  Atl.  83. 

Courts  assigning  this  reason,  however, 
overlook  the  fact  that  the  courts  never  had 
any  jurisdiction  to  determine  the  election 
and  qualification  of  members  of  the  legis- 
lature, because  the  people,  when  giving  ju- 
dicial power  to  the  courts  by  the  Constitu- 
tion, by  the  same  instrument  withdrew 
from  the  judicial  power  granted  jurisdic- 
tion over  disputes  relative  to  membership 
in  the  legislature;  whereas  the  courts  al- 
ways had  jurisdiction  to  issue  writs  of  quo 
warranto  when  not  expressly  deprived  of 
it  by  statute.  This  reason  is  criticized  in 
26  LJl.A.(N.S.) 


the  following  cases:  People  ex  rel.  Barton 
V.  Londoner,  supra;  Meachem  v.  New 
Brunswick,  73  N.  J.  L.  121,  62  Atl.  303  j 
People  ex  rel.  Hatzel  v.  Hall,  80  N.  Y.  117; 
State  ex  rel.  Mahoney  v.  McKinnon  and 
State  ex  rel.  Anderton  v.  Kempf,  supra. 

But  it  was  held  in  State  v.  O'Brien,  47 
Ohio  St.  464,  25  N.  E.  121,  that  while  the 
power  conferred  on  the  councils  of  mu- 
nicipal corporations  to  determine  the  elec- 
tion of  their  own  members  is  exclusive, 
yet  quo  warranto  may  be  maintained 
against  a  person  who  assumes  the  exercise 
of  the  office  of  member  of  the  council  from 
a  ward  which  has  no  legal  existence,  or 
under  an  election  held  without  conformity 
of  law,  since  here  the  question  is  not  which 
of  two  persons  is  duly  elected  to  an  office 
then  in  existence,  but  whether  an  office  ex- 
ists to  which  anyone  can  be  elected,  and 
whether  there  was  any  authority  to  hold 
any  election  at  all. 

And  although  the  court  has  no  authority 
to  judge  whether  the  election  was  regularly 
conducted  or  not,  when  a  city  charter  as- 
signs that  duty  to  the  council,  it  may,  on 
quo  warranto,  decide  the  question  whether 
there  was  an  office  or  vacancy  to  be  filled; 
and  when  a  ward  is  entitled  to  only  one 
representative,  and  an  additional  one  is 
elected  and  seated  by  the  council,  he  may 
be  ousted  on  a  writ  of  quo  warranto.  Com. 
ex  rel.  Yard  v.  Meeser,  44  Pa.  341. 

Although  a  city  council  is  made  the  ex- 
clusive judge  of  the  qualifications  of  its 
members,  yet  when  a  member  was  duly 
elected  and  was  ousted  by  the  council  for 
the  reason  that  he  did  not  possess  the 
necessary  qualifications,  the  court,  in  a 
proceeding  in  quo  warranto  brought  by  the 
ousted  member  against  one  appointed  to 
fill  the  vacancy,  may  determine  whether  the 
facts  alleged  to  be  a  disqualification,  if 
true,  constituted  a  disqualification  in  law. 
State  ex  rel.  Holbrock  v.  Egry,  79  Ohio  St. 
391,  87  N.  E.  269. 

— decision  of  council   as  res  judicata. 

The  question  sometimes  arises  whether 
the    court    has   any   jurisdiction   after    the 
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that  particular  subject,  the  jurisdiction  thus 
conferred  is  exclusive,  unless  within  the 
statute  itself  it  is  otherwise  expressed  or 
clearly  manifested. 

Hendreschke  v.  Harvard  High  School  Dist. 
35  Neb.  400,  63  N.  W.  204;  Armstrong  v. 
Mayer,  60  Neb.  423,  83  N.  W.  401 ;  Brome  v. 
Cuming  County,  31  Neb.  362,  47  N.  W. 
1050;  United  States  v.  One  Case  Hair  Pen- 
cils, 1  Paine,  400,  Fed.  Cas.  No.  15,924; 
Montel  V,  Consolidation  Coal  Co.  39  Md. 
164;  King  v.  Jordan,  198  111.  467,  64  N. 
E.  1072. 

The  power  to  hear  election  contests  is  not 
judicial,  but  political;  it  is  purely  statu- 
tory, and  the  statute  must  be  looked  to  in 
order  to  determine  wherfe  the  power  and  au- 
thority to  try  contests  is  lodged. 


Linegar  v.  Rittenhouse,  94  111.  208;  Thom- 
aa  V.  Franklin,  42  Neb.  310,  60  N.  W.  668; 
Bell  V.  Templin,  26  Neb.  262,  41  N.  W.  1093. 

Where  power  is  conferred  upon  the  com- 
mon council  of  a  municipal  corporation  to 
provide  for  elections,  to  examine  and  can- 
vass the  returns,  and  decide  contests  grow- 
ing out  of  such  elections,  such  power  is  ex- 
clusive of  any  other  jurisdiction  to  hear 
and  determine  the  matter. 

Sternff  v.  Wyoming,  63  Ohio  St.  352,  41 
N.  E.  578;  Weston  v.  Probate  Judge,  69 
Mich.  600,  37  N.  W.  698;  Naumann  v.  City 
Canmssers,  73  Mich.  252,  41  N.  W.  267; 
Peabody  v.  School  Committee,  116  Mass. 
383;  Com.  ex  rel.  McCurdy  v.  Leech,  44  Pa. 
332;  Com.  ex  rel.  Yard  v.  Meeser,  44  Pa. 
341;   Carter  v.  Superior  Ct.  138  Cal.   160, 


council  has  taken  action  and  passed  on  the 
election  or  qualification  of  a  member  or 
municipal  officer.  This  is  a  somewhat  dif- 
ferent question  from  that  which  arises  when 
it  is  attempted  to  have  the  court  take  juris- 
diction before  the  couQcil  has  passed  on 
the  matter,  because  in  the  latter  case  the 
defense  of  res  judicata  could  not  arise, 
while  this  is  an  additional  element  in 
former  case. 

By  what  is  probably  the  weight  of  au- 
thority, it  is  held  that  a  decision  by  the 
council  does  not  prevent  the  state,  by  quo 
warranto,  inquiring  into  the  right  of  a 
councilman  to  hold  office.  Echols  v.  State, 
56  Ala.  131;  Ham  v.  State,  156  Ala.  645, 
47  So.  126;  State  ex  rel.  Smith  v.  Ander- 
son, 26  Fla.  240,  8  So.  1 ;  Buckman  v.  State, 
34  Fla.  48,  24  L.R.A.  806,  15  So.  697; 
Patterson  v.  People,  66  111.  App.  651; 
Latham  v.  People,  95  111.  App.  628;  Garms 
V.  People,  108  111.  App.  631;  Stack  v.  Com. 
118  Ky.  481,  81  S.  W.  917;  State  ex  rel. 
Turner  v.  Fitzgerald,  44  Mo.  425;  People 
ex  rel.  Hatzel  v.  Hall,  supra;  Com.  v. 
M'Closkey,  2  Rawle,  369.  See  also  the  two 
cases  of  State  v.  DeGress,  infra. 

However,  though  the  provision  in  the 
charter  does  not  oust  the  supreme  court  of 
jurisdiction,  it  does  give  judicial  power  in 
the  matter  to  the  board  of  aldermen,  and 
where  a  person  claiming  to  be  a  member 
of  the  board  instituted  a  proceeding  before 
it  wherein  it  was  adjudged  that  he  was  not 
elected,  and  that  as  against  him  another 
was,  such  adjudication  until  reversed  is  a 
bar'  to  further  proceeding  by  him,  so  far 
as  his  private  interest  ib  concerned,  al- 
though it  is  not  a  bar  to  an  action  of  quo 
warranto  or  its  Code  equivalents,  to  test 
the  right  of  the  public.  People  ex  rel. 
Hatzel  V.  Hall,  supra.  See  also  Patterson 
V.  People,  supra,  where  such  distinction 
was  also  recognized. 

Other  courts  hold  that  the  decision  of 
the  council  is  final,  and  cannot  be  reviewed 
on  quo  warranto.  Massey  v.  Pi>ople,  201 
III.  409,  66  N.  E.  392;  People  ex  rel.  Dafoe 
V.  Harshaw,  60  Mich.  200,  1  Am.  St.  Rep. 
498,  26  N.  W.  879 ;  Atty.  Gen.  ex  rel.  Gregg 
V.  Sands,  supra;  Cate  v.  Martin,  69  N.  H. 
26  L.R.A.rN.S.) 


610,  46  Atl.  644  <and  that  mandamus  will 
lie  to  compel  the  mayor  to  recognize  one 
whom  the  board  has  declared  elected). 

— constitutionality  of  provision. 

People  ex  rel.  Swift  v.  Bingham,  82  Cal. 
238,  22  Pac.  1039,  was  an  action  brought  by 
the  attorney  general  to  oust  a  person  from 
the  office  of  supervisor  of  a  city,  and  to 
recover  a  statutory  penalty  of  $6,000.  The 
city  charter  provided  that  the  board  of 
supervisors  '^shall  be  the  judge  of  election 
returns  and  qualifications  of  its  own  mem- 
bers," and  this  provision  was  attacked  as 
unconstitutional.  It  was  held  that  this 
was  an  action  at  law  and  for  the  recovery 
of  $6,000,  and  that  therefore  the  -  superior 
court  had  jurisdiction  under  the  constitu- 
tional provision  that  '*the  superior  court 
shall  have  original  jurisdiction  in  all  cases 
in  equity,  and  in  all  cases  at  law  which  in- 
volve the  title  or  possession  of  real  prop- 
erty, or  the  legality  of  any  tax,  impost, 
assessment,  toll,  or  municipal  fine,  and  in 
all  other  cases  in  which  the  demand,  ex- 
clusive of  interest  or  the  value  of  the  prop- 
erty in  controversy,  amounts  to  $300/'  It 
was  further  held  that  this  was  an  action  in 
the  nature  of  quo  warranto,  within  the 
meaning  of  a  further  constitutional  pro- 
vision that  "said  courts  and  their  judges 
shall  have  power  to  issue  writs  of  .  .  . 
quo  warranto;"  that  the  legislature  cannot 
take  away  the  jurisdiction  conferred  by  the 
Constitution,  and  that  the  charter  provision 
must  be  deemed  superseded  on  the  adop- 
tion of  the  new  Constitution. 

It  was  held  in  State  v.  De  Gress,  63  Tex. 
387,  that  an  information  in  the  nature  of  a 
quo  warranto,  to  oust  from  office  a  mayor 
of  a  city  whose  salary  was  at  least  $500,  on 
account  of  a  disqualification,  at  the  time 
of  his  election,  to  hold  the  office,  because  he 
held  a  lucrative  office  under  authority  of 
the  United  States,  is  a  civil  suit  in  which 
the  matter  in  controversy  is  at  least  $600, 
within  the  meaning  of  a  clause  in  the 
Constitution  conferring  jurisdiction  on  the 
district  courts  in  such  cases;  and  that,  al- 
though the  city  charter  provides  that  "the 
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70  Pac  1067 ;  Lin«gar  v.  Rittenhouse,  supra; 
Foley  V.  Tyler,  161  111.  167,  43  N.  E.  845; 
Booth  T.  County  Ct.  18  Colo.  661,  33  Pac. 
581. 

Messrs.  T.  J.  Doyle  and  G.  It,  DeLacy, 
for  appellee: 

Where  the  legislature  has  passed  two 
statutes  upon  the  same  subject,  if  the  later 
does  not  cover  the  entire  field  of  the  first, 
and  fails  to  embrace  within  its  terms  a 
material  portion  thereof,  it  will  not  repeal 
so  much  of  the  first  as  is  not  included  with- 
in its  scope,  but  the  two  will  be  construed 
together  so  far  as  the  first  still  stands. 

State  V.  Omaha  Elevator  Co.  75  Neb.  637, 
106  N.  W.  979,  110  N.  W.  874;  Weigel  v. 
Hastings,  29  Neb.  379,  45  N.  W.  694 ;  State 
ex  rel.  Welty  v.  McFadden,  46  Neb.  673,  65 


N.  W.  800;  Sanders  v.  State,  34  Neb.  877, 
52  N.   W.   721. 

The  maxim,  Leges  poaieriorea  priorcs  con- 
irarias  abrogant,  does  not  apply  except 
where  the  inconsistency  or  repugnancy  be- 
tween two  statutes  is  such  that  the  two 
provisions  cannot  stand  as  cumulative  or 
concurrent  rules  of  action,  so  that  the  later 
statute,  by  its  necessary  operation,  abro- 
gates the  former. 

Raudebaugh  v.  Shelley,  6  Ohio  St.  316; 
Arzonico  v.  Board  of  Education,  75  N.  J. 
L.'  21,  69  Atl.  450;  Lingonner  v.  Ambler, 
44  Neb.  316,  62  N.  W.  486;  Third  Nat.  Bank 
V.  Harrison,  3  McCrary,  102,  8  Fed.  721; 
Beach  v.  Meriden,  46  Conn.  502;  State  v. 
Johnson,  13  Fla.  33;  Erwin  v.  Moore,  15 
Ga.  361 ;  Tyson  v.  Postlethwaite,  13  111.  727 ; 


city  council  shall  judge  of  the  election  re- 
turns and  qualifications  of  its  own  mem- 
bers, and  shall  determine  contested  elec- 
tions of  all  city  officers,"  and  the  city 
council  installed  the  mayor  elect  into  of- 
fice, yet,  as  the  district  court  was  given 
jurisdiction  by  the  Constitution,  the  charter 
cannot  confer  the  same  jurisdiction  on  the 
city  council,  and  their  action  is  not  res 
judicata. 

In  State  v.  De  Gress,  72  Tex.  242,  11  S. 
W.  1029,  in  which  substantially  the  same 
question  was  raised  as  in  State  v.  De  Gress, 
53  Tex.  387,  supra,  except  that  the  office 
involved  was  that  of  alderman  carrying  no 
salary,  it  was  held  that,  as  the  amount  in- 
volved was  less  than  $500,  the  district  court 
had  no  jurisdiction,  because  not  within  the 
constitutional  grant  of  power  to  it;  and 
that,  as  the  Constitution  had  given  the 
legislature  power  to  create  other  courts 
than  those  named  in  that  instrument,  and 
the  legislature  had  made  the  council  the 
judge  of  the  qualifications  of  its  own  mem- 
bers, the  determination  of  the  question 
should  be  left  to  such  special  tribunal. 

The  jurisdiction  of  the  superior  court  to 
entertain  quo  warranto  to  determine  title 
to  the  office  of  councilmen,  given  by  a 
constitutional  provision  that  *'the  superior 
court  shall  also  have  original  jurisdiction 
in  all  cases  and  of  all  proceedings  in  which 
jurisdiction  shall  not  have  been  by  law 
vested  exclusively  in  some  other  court,''  is 
not  taken  away  by  a  statutory  provision 
that  "the  city  council  shall  judge  of  the 
qualifications  of  its  members  and  of  all 
election  returns,  and  determine  contested 
elections  of  all  the  city  officers/'  since  the 
statute  provides  a  cumulative  remedy  mere- 
ly. State  ex  rel.  Blake  v,  Morris,  14  Wash. 
262,  44  Pac.  266. 

Mandamus. 

Although  the  charter  of  a  city  provides 
that  the  city  council  "shall  be  the  judges 
of  the  election  returns  and  qualifications 
of  their  own  members,  and  of  all  other 
officers  of  the  corporation,"  yet  it  is  not 
a  question  of  mere  discretion,  independent 
26  LJl.A.(N.S.) 


of  a  right  of  review  by  the  superior  courts 
of  law,  of  an  unjust  and  illegal  exercise  of 
this  power  vested  in  the  corporation  by 
law;  and  the  superior  court,  which  has  been 
^iven  the  jurisdiction  possessed  by  the 
justices  of  the  King^s  bench  at  West- 
minster, may  by  mandamus  compel  the 
council  to  admit  to  the  office  of  city  treas- 
urer one  duly  elected  to  that  office,  when 
the  reason  assigned  by  the  council  for  re- 
fiising  to  do  so  was  the  erroneous  one  that 
he  was  not  eligible  because  he  was  a 
clergyman.  State  v.  Wilmington,  3  Harr. 
(Del.)    204. 

In  the  above  case,  however,  mandamus 
was  refused  on  the  ground  that  the  relator 
did  not  receive  a  majority  of  the  votes  cast 
as  required  bv  law,  but  a  plurality  merely. 

Where  a  city  charter  provides  that  "the 
board  of  aldermen,  the  common  council,  and 
the  school  committee  shall  have  authority 
to  decide  upon  all  questions  relative  to  the 
qualifications,  elections,  and  returns  of  their 
respective  members,"  the  decision  of  the 
school  committee  that  the  candidate  re- 
ceiving the  most  votes  did  not  possess  the 
necessary  qualifications  is  final  and  con- 
clusive; and  the  court  has  no  jurisdiction 
to  revise  their  decision  by  mandamus,  al- 
though the  school  committee  states  of 
record  that  their  sole  reason  for  their  de- 
cision was  that  the  petitioner  was  a  wom- 
an; and  the  court  will  not  inquire  whether 
that  reason  was  correct.  Peabody  v.  School 
Committee,  115  Mass.  383. 

When  a  city  charter  provides  that  the 
respective  councils  "shall,  in  like  manner 
as  each  branch  of  the  legislature,  judt^e  and 
determine  upon  the  qualifications  of  their 
members,"  the  court  will  not  interfere  by 
mandamus  to  restore  a  member  of  the 
council  who  has  been  removed  by  it  for  the 
alleged  reason  that  when  elected  he  held 
an  incompatible  office;  nor  will  they  in- 
quire whether  the  office  alleged  to  be  in- 
compatible is  in  reality  so.  Com.  ex  rel. 
Duffield  V.  Loughlin,  20  Phila.  Leg.  Int. 
100. 

When,  by  one  provision  of  a  statute,  it  is 
declared  that  the  city  council  shall  be  judge 
of  the  elections  of  the  mayor  and  recorder. 
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Reynolds  v.  Hamahan,  100  Mass.  313;  Dill. 
Mun.  Corp.  3d  ed.  §  202. 

The  two  remedies  are  merely  cumulative. 

Kane  v.  People,  4  Neb.  609;  State  ex  rel. 
Fair  v.  Frazier,  28  Neb.  456,  44  N.  W.  471; 
State  ex  rel.  Barton  v.  Frantz,  55  Neb.  169, 
75  N.  W.  546;  State  ex  rel.  Anderton  v. 
Kempf,  69  Wis.  470,  2  Am.  St.  Rep.  753, 
34  N.  W.  226;  Com.  v.  Allen,  70  Pa.  465; 
Ex  parte  Heath,  3  Hill,  42;  People  ex  rel. 
Hatzel  V.  Hall,  80  N.  Y.  117;  McVeany  v. 
New  York,  80  N.  Y.  185,  36  Am.  Rep.  600; 
Com.  V.  M'Closkey,  2  Rawle,  369;  State  ex 
rel.  Mahoney  v.  McKinnon,  8  Or.  493 ;  State, 
Kendell,  Prosecutor,  v.  Camden,  47  N.  J.  L. 
64,  54  Am.  Rep.  117;  State  ex  rel.  Turner 
v.  Fitzgerald,  44  Mo.  425;  State  v.  Wilming- 
ton, 3  Harr.  (Del.)  294;  State  ex  rel. 
Diepenbrock  v.  Gates,  35  Minn.  385,  28  N. 
W.  027;    Ex  parte   Strahl,   16   Iowa,   369; 


State  ex  rel.  Jarvis  v.  Craig,  100  Minn.  352, 
111  N.  W.  3;  Carter  v.  Superior  Ct.  138 
Cal.  150,  70  Pac.  1067;  Shines  v.  Hamilton, 
87  Miss.  384,  39  So.  1008;  Wright  v.  Washoe 
County,  27  Nev.  33,  71  Pac.  145;  Bechtel  v. 
Albin,  134  Ind.  193,  33  N.  E.  967. 

liCtton,  J.,  delivered  the  opinion  of  the 
court : 

At  the  general  municipal  election  held  in 
the  city  of  Lincoln  on  the  4th  day  of  May, 
1909,  Don  L.  Love,  relator,  and  Robert 
Malone,  were  candidates  for  the ,  office  of 
mayor  of  the  city  of  Lincoln.  As  a  result 
of  the  canvass  of  the  returns  of  the  election 
made  by  the  mayor  and  council  as  a  canvass- 
ing board,  it  was  declared  that  the  relator 
had  been  duly  elected  to  the  office  of  mayor 
of  the  city,  and  a  certificate  of  election  was 
issued  to  him  by  the  city  clerk.     He  then*- 


and  of  its  members,  and  by  another  that, 
when  the  legislature  has  granted  to  a  corpo- 
ration the  right  to  determine  the  validity 
of  the  elections  of  its  members  or  officers, 
courts  of  justice  shall  not  issue  mandates 
to  inquire  into  that  fact,  the  district  court 
is  ousted  of  all  jurisdiction  to  inquire  into 
the  election  of  a  member  of  a  council,  and 
mandamus  will  not  lie  to  compel  the  council 
to  admit  a  member  whom  they  do  not  think 
duly  elected.  Mayor  v.  Morgan,  7  Mart.  N. 
S.   1,   18  Am.  Dec.   232. 

f  Other  remedies  in  the  court. 

I 

Where  a  statute  declares  that  "the  city 
council  shall  be  the  judge  of  the  election 
and  qualification  of  its  own  members,"  and 
the  ordinances  of  the  city  also  provide  that 
their  decision  shall  be  final,  a  court  of 
chancery  has  no  jurisdiction  to  hear  and 
determine  the  contest  of  the  election  of  an 
alderman,  when  the  contest  was  heard  by 
the  council,  and  decided  adversely  to  the 
complainant;  nor  to  enjoin  the  city,  mayor, 
and  councilors  from  interfering  with  com- 
plainant's voting,  or  taking  part  in  the 
deliberations  of  the  council,  or  receiving  his 
salary  as  alderman.  Evanston  v.  Carroll, 
92  111.  App.  495. 

It  was  held  in  Burwell  v.  Hawkins,  92 
111.  App.  459,  that  where,  by  statute,  a  city 
council  is  made  the  judge  of  the  election 
and  qualification  of  its  own  members,  the 
courts  of  the  state,  not  being  otherwise  em- 
powered by  statute,  will  not  exercise  juris- 
diction to  hear  and  determine  such  elec- 
tion and  qualification,  except  at  the  suit 
of  the  people  in  a  quo  warranto  proceeding, 
to  teat  the  de  jure  right  of  any  member  so 
to  act,  and  hence,  at  the  suit  of  taxpayers, 
will  not  enjoin  one  declared  to  be  elected 
as  alderman  by  the  city  council  from  act- 
ing as  such,  pending  quo  warranto  proceed- 
ings. 

This  case,  however,  was  reversed  in  191 
111.  389,  61  N.  E.  68,  on  the  ground  that 
the  order  of  the  trial  judge  issuing  an  in- 
junction in  vacation  was  not  appealable. 
20  L.R.A.(N.S.) 


Where  a  city  charter  provides  that  elec- 
tion contests  for  the  office  of  council- 
men  shall  be  decided  by  the  council,  the 
courts  will  not  enjoin  the  council  from 
hearing  a  contested  election,  for  the  al- 
leged reason  that  notice  of  contest  has  not 
been  given  in  time.  Snyder  v.  Smith,  1 
Campb.    (Pa.)    35. 

Under  statutory  power  conferred  on 
common  councils  of  municipal  corporations 
to    "judge   of    the     election,     returns,     and 

Qualifications  of  their  own  members,"  their 
etermination  of  a  contested  election  of  a 
member  of  their  body  is  not  only  exclusive 
of  any  other  jurisdiction  to  hear  and  de- 
termine the  matter,  but  is  also  final,  and 
cannot  be  reviewed  on  error.  Stearns  v. 
Wyoming,  53  Ohio  St.  352,  41  N.  E.  578. 

Effect  of  making  council  "final"  or  "sole" 

judge. 

When  the  statutory  or  charter  provision 
is  that  the  municipal  council  shall  be  the 
final  judges  of  the  election  and  qualifi- 
cations of  its  own  members,  the  council  is 
the  sole  tribunal  to  determine  the  legality 
of  the  election  of  its  members.  Selleck  v. 
South  Norwalk,  40  Conn.  369. 

And  mandamus  will  not  lie  to  compel  the 
members  of  the  council  to  reinstate  one 
whom  they  have  excluded  upon  a  proper 
hearing  on  the  merits.  People  ex  rel. 
Cooley  V.  Fitzgerald,  41  Mich.  2,  2  N.  W. 
179. 

Nor  can  the  supreme  court  review  the 
decisions  of  the  council  upon  the  facts,  by 
mandamus,  quo  warranto,  or  certiorari,  or 
otherwise.  Alter  v.  Simpson,  46  Mich.  138, 
8  N.  W.  724. 

And  prohibition  will  lie  to  prevent  the 
superior  court  from  assuming  jurisdiction. 
Carter  v.  Superior  Ct.  138  Cal.  150,  70  Pac. 
1067.  In  this  case  it  was  further  said 
that  "whether  the  jurisdiction  of  the  city 
council  in  contest  cases  is  exclusive  of  the 
jurisdiction  given  the  superior  court  [by 
the  Constitution]  by  quo  warranto,  and 
whether   the   determination   in   the   former 
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upon  took  the  oath,  entered  upon  the  pos- 
session of  the  office,  and  is  still  acting  in 
that  capacity.  On  the  14th  day  of  May, 
1909,  Robert  Malone  filed  his  petition  in  the 
county  court  of  Lancaster  county,  before  P. 
James  Cosgrave,  county  judge,  seeking  to 
contest  the  election  of  the  rehitor  to  the 
office  of  mayor.  A  petition  was  filed,  and 
summons  issued  and  served  upon  the  relator, 
who  objected  to  the  jurisdiction  of  the  court, 
en  the  ground  that  the  determination  of  the 
right  to  the  office  of  mayor  was  vested  ex- 
clusively in  the  mayor  and  council  of  the 
city  of  Lincoln,  and  that  their  decision  de- 
claring him  entitled  to  the  office  vr&a  con- 
clusive. This  objection  to  the  jurisdiction 
was  overruled,  and  the  cause  retained  for 
trial,  whereupon  the  relator  brought  this 
action  in  the  district  court  of  Lancaster 
county,  praying  that  a  peremptory  writ  of 


mandamus  be  issued  directed  to  the  respond- 
ent, P.  James  Cosgrave,  as  county  judge, 
commanding  him  to  dismiss  said  contest  of 
Robert  Malone  against  Don  L.  Love,  for 
want  of  jurisdiction,  and  to  proceed  no  fur- 
ther in  the  case.  The  petition  alleged  that, 
prior  to  the  election,  there  was  in  full  force 
an  ordinance  of  the  city  prescribing  the  man- 
ner of  contesting  elections  for  city  officers 
before  the  city  council,  and  providing  that 
the  certificate  of  election  should  be  with- 
held until  the  matter  was  finally  determined 
by  that  body,  when  it  should  be  issued  to  the 
party  found  to  be  entitled  thereto;  that 
Malone  was  present  at  the  canvass  of  the 
vote,  made  no  objection  thereto,  and  gave 
no  notice  of  any  intention  to  contest  the 
election.  It  further  alleges  that  the  court 
was  without  jurisdiction  to  determine  the 
contest  after  the  certificate  of  election  had 


case  would  be  a  bar  to  proce^ings  by  quo 
warranto,  is  a  question  hot  necessarily  in- 
volved." 

The  decision  of  the  council  that  a  certain 
person  was  elected,  based  on  their  determi- 
nation that  certoin  ballots  should  be 
counted  and  others  not,  is  final  and  con- 
clusive, and  cannot  be  set  aside  by  a  writ 
of  review  directed  to  the  council,  because, 
even  if  their  decision  was  wrong,  it  was 
mere  error.     Simon  v.  Portland,  9  Or.  437. 

Where  an  amendment  to  a  city  charter 
provided  that  "the  board  of  councilmen 
shall  be  the  final  judges  of  the  election  re- 
turns, and  of  the  validity  of  elections  and 
qualifications  of  its  own  members,"  where- 
as, before  the  amendment,  the  superior 
court  had  jurisdiction,  it  was  held  that  the 
board  of  councilmen  had  jurisdiction  in 
the  case  of  an  election  that  had  occurred 
before  the  passage  of  the  amendment,  where 
no  proceeding  had  been  brought  in  the  su- 
perior court  prior  to  the  amendment.  Sel- 
leck  V.  South  Norwalk,  supra. 

A  statute  or  charter  declaring  that  the 
municipal  council  shall  be  the  sole  judge 
of  the  qualifications,  election,  and  returns 
of  its  own  members,  devests  the  courts  of 
all  jurisdiction  over  the  subject  by  quo 
warranto.  Darrow  v.  People,  8  Colo.  417, 
8  Pac.  661. 

Nor  can  the  court,  by  quo  warranto,  take 
jurisdiction  to  determine  whether  a  mem- 
ber was  disqualified,  merely  because  the 
council  has  not  yet  adopted  an  ordinance 
regulating  the  manner  of  conducting  con- 
te^,  nor  because  this  is  the  first  council 
which  has  been  elected  since  the  passage  of 
the  law,  and  has  not  had  time  to  do  so; 
but  the  disability  being  a  continuous  one 
may  be  inquired  into  at  any  time,  and  the 
council  may  be  coerced  by  mandamus,  if 
necessary,  to  pass  such  an  ordinance,  if  it 
be  a  duty  enjoined  by  law.     Ibid. 

But,  notwithstanding  the  fact  that  a  city 
charter  declares  that  "the  common  council 
shall  ...  be  the  sole  judge  of  the 
election,  returns,  and  qualifications  of  its 
own  members,"  the  supreme  court  may,  on 
28  LJIJ^.(N.S.) 


certiorari,  set  aside  proceedings  of  the 
council  in  which  they  declared  a  seat 
vacant,  when  there  was  no  evidence  what- 
ever to  justify  their  action;  since  it  is  a 
constitutional  and  prerogative  power  of  the 
supreme  court  to  review  the  proceedings 
of  all  special  statutory  tribunals,  and  this 
the  legislature  cannot  abridge  or  take  away. 
Meachem  v.  New  Brunswick,  73  N.  J.  L. 
121,  62  Atl.  303. 

And  a  provision  in  a  city  charter  that 
the  common  council  shall  be  the  judge,  or 
even  the  sole  judge,  of  the  qualifications  of 
its  own  members,  even  if  construed  to 
comprehend  elections,  does  not  preclude  the 
power  of  the  supreme  court  to  determine  the 
right  to  such  office  when  the  question  arises 
incidentally,  as  on  an  application  to  com- 
pel the  administration  of  the  oath  of  office 
to  the  proper  party.  Ex  parte  Heath,  3 
Hill,  42. 

The  common  council, of  a  city,  made  by 
its  charter  "the  sole  judge  of  the  election 
returns  and  qualifications  of  its  own  mem- 
bers," having  once,  after  investigation, 
seated  a  member,  cannot  thereafter  order 
a  second  investigation,  and  may  be  re- 
strained from  doing  so  by  a  writ  of  certi- 
orari. State,  Kendell,  Prosecutor,  v.  Cam- 
den, 47  N.  J.  L.  64,  54  Am.  Rep.  117. 

That  section  of  a  city  charter  enacting 
"that  the  city  council  shall  be  the  sole  judge 
of  the  election  returns  and  qualifications 
of  its  own  members"  is  not  repealed  by  the 
passage  of  a  general  act  to  regulate  elec- 
tions, giving  jurisdiction  to  circuit  courts 
to  hear  and  determine  contested  elections 
of  county,  township,  or  city  officers  whether 
it  contains  a  general  repealing  clause  or 
not.  State  ex  rel.  Henry  v.  Camden,  42 
N.  J.  L.  335. 

As  to  whether  the  legislature  has  the 
power  to  confer  exclusive  authority  upon 
a  city  council  to  determine  the  right  to  a 
city  office,  and  thus  oust  the  courts  of 
jurisdiction,  qucere.  State  ex  rel.  Heath 
V.  Kraft,  18  Or.  550,  23  Pac.  663;  State  ex 
rel.  Anderton  v.  Kempf,  69  Wis.  470,  2 
Am.  St.  Rep.  753,  34  N.  W.  226. 
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been  issued  to  the  relator;  that  the  hearing, 
if  had,  will  extend  over  a  long  period  of 
time,  will  require  the  examination  of  up- 
wards of  8,000  ballots  and  over  fifty  poll 
books,  and  the  examination  of  many  wit- 
nesses, and  will  cause  much  useless  expense; 
that,  the  court  being  without  jurisdiction, 
no  valid  judgment  for  costs  could  be  ren- 
dered, in  his  favor;  and  that  the  proceedings 
in  all  particulars  would  be  void.  The 
answer  of  the  respondent  substantially  ad- 
mits the  allegations  of  the  petition,  except 
those  with  respect  to  want  of  jurisdiction, 
which,  it  pleads  affirmatively,  rests  alone  in 
the  county  court.  Upon  these  issues  the 
district  court  found  that  the  county  court 
had  jurisdiction,  and  dismissed  the  proceed- 
ings, from  which  judgment  this  appeal  has 
been  taken. 

By  the  provisions  of  §  129  of  the  act 
under  which  the  city  of  Lincoln  is  now 
governed,  the  city  is  granted  power  by  ordi- 
nance "to  appoint  judges  and  clerks  of  elec- 
tion provided  by  ordinance  for  the  election 
of  city  officers,  and  prescribing  the  manner 
of  conducting  the  same,  and  the  returns 
thereof,  and  for  deciding  contested  elections, 
and  for  holding  special  elections  for  any 
purpose  herein  provided,  and  to  fix  a  com- 
pensation for  all  officers  of  election."  Laws 
1901,  chap.  16,  §  129,  subd.  48;  Cobbey's 
Anno.  Stat.  1907,  §  8076.  A  similar  pro- 
vision was  included  in  the  charter  act  which 
was  in  force  in  1895.  In  the  latter  year  an 
ordinance  was  adopted  by  the  city  which  is 
set  forth  in  relator's  brief,  as  follows: 
"That  whenever  any  candidate  for  any  of- 
fice, or  any  elector,  chooses  to  contest  the 
validity  of  the  election  of  any  officer,  he 
shall,  within  two  days  after  the  closing  of 
the  polls,  give  notice  in  writing  to  the  per- 
son whose  election  he  intends  to  contest, 
of  his  intention  so  to  do,  a  copy  of  which 
notice  shall  be  filed  with  the  city  clerk  be- 
fore the  time  fixed  for  the  canvass  of  the 
returns  as  hereinbefore  provided  for;  and 
the  said  council  shall,  immediately  after  the 
canvass  of  the  returns,  or  at  a  subsequent 
time  to  be  fixed  by  them,  and  before  the 
result  of  said  canvass  is  declared,  proceed 
to  hear  the  contestants,  as  hereinbefore  pro- 
vided. All  such  contests  before  the  city 
council  siiall  be  governed  by,  and  conducted 
in  accordance  with,  the  general  statutes  of 
the  state  of  Nebraska  relating  to  contests 
of  election,  and  when  the  mayor  and  council 
shall  receive  notice  of  any  contest,  they, 
together  with  the  city  clerk,  shall  withhold 
the  certificate  of  election  until  the  matter 
shall  be  finally  determined  by  the  council, 
when  the  certificate  of  election  shall  be  is- 
sued in  accordance  therewith."  Section  71 
of  the  general  election  law  (Comp.  Stat. 
1907,  chap.  28)  provides:  "The  county 
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courts  shall  hear  and  determine  contests  of 
all  other  county,  township,  and  precinct  of- 
ficers, and  officers  of  cities  and  incorporated 
villages  within  the  county."  It  is  contended 
by  the  relator  that  the  act  of  1887  provid- 
ing for  the  organization  of  the  government 
of  cities,  and  conferring  power  upon  the 
council  to  pass  ordinances  for  "deciding  con- 
tested elections,"  which  power  was  exercised 
by  the  passage  of  the  ordinance  above  re- 
ferred to,  constituted  a  repeal,  within  the 
corporate  limits  of  the  city  of  Lincoln,  of  the 
general  law  providing  for  contests  of  elec- 
tion of  city  and  village  officers,  and  that 
the  jurisdiction  thereby  conferred  upon  the 
city  council  is  exclusive;  while  the  respond- 
ent contends:  First,  that  the  ordinance 
itself  evinces  no  such  purpose;  second,  that 
it  is  beyond  the  legal  power  of  a  city  to 
repeal  by  ordinance  a  general  law  of  the 
state. 

In  order  to  determine  the  meaning  of  the 
language  used  by  the  legislature,  it  is  prop- 
er to  examine  the  course  of  legislation  upon 
the  same  general  subject,  and  to  consider  in 
what  connection  and  with  what  context  it 
has  been  therefore  employed.  The  exact 
language  we  are  considering  first  appears  in 
the  legislative  history  of  this  state  in  an 
act  entitled  "An  Act  to  Incorporate  Cities 
of  the  Second  Class,"  approved  March  1, 
1871,  by  which  act  the  city  was  given  power 
to  enact  ordinances  "to  appoint  judges  of 
all  elections  provided  by  ordinance  for  the 
election  of  city  officers,  and  prescribing  the 
manner  of  conducting  the  same,  and  the  re- 
turn thereof,  and  for  deciding  contested  elec- 
tions, and  for  holding  special  elections  for 
any  purpose  herein  provided."  Laws  1871, 
art.  III.  p.  26,  §  13.  In  March,  1879,  a  new 
act  was  passed  (Laws  1879,  p.  193)  omit- 
ting the  provision  giving  power  to  the  coun- 
cil to  decide  contested  elections,  and  at  the 
same  session  the  present  general  election  law 
was  passed  (Laws  1879,  p.  240)  which  con- 
fers upon  the  county  court  the  power  to 
hear  and  determine  contests  of  the  election 
of  officers  of  cities  and  incorporated  villages 
within  the  county,  and  which  further  pro- 
vides the  method  of  procedure  in  the  courts. 
At  the  end  of  this  session  of  the  legislature, 
therefore,  the  power  to  decide  contested  elec- 
tions as  to  city  officers  had  been  taken  from 
the  city  council,  and  vested  in  the  county 
court.  In  the  act  of  March  1,  1883,  which 
provided  for  the  organization  and  govern- 
ment of  cities  containing  between  18,000 
and  25,000  inhabitants,  the  language  of  the 
earlier  act  was  again  inserted  (Laws  1883, 
chap.  16,  §  52,  subd.  12),  and  in  1887  an 
act  providing  for  the  government  of  cities 
of  more  than  25,000  and  less  than  60,000 
inhabitants  was  passed  (Laws  1887,  chap. 
11,  §  68,  subd.  26)  containing  the  identical 
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language  used  in  the  acts  of  1871  and  of 
1883.  No  change  in  this  respect  has  since 
been  made. 

Up  to  the  time  of  the  passage  of  the  gen- 
eral election  law  in  1879,  no  tribunal  was 
provided  by  statute  in  which  a  contest  for 
the  election  ot  city  officers  could  be  had,  un- 
less one  had  been  established  by  the  city 
council,  under  the  general  power  to  enact 
ordinances  "to  decide  contested  elections." 
In  1879  this  power  was  withdrawn,  but  in 
1883  it  was  again  conferred,  and,  in  our 
opinion,  still  exists.  It  is  said,  however,  that 
it  is  beyond  the  power  of  the  city  to  repeal 
by  ordinance  a  general  law  of  the  state. 
There  is  no  doubt  that  this  is  true  with 
Teference  to  some  general  laws,  but  it  is  not 
true  as  to  all.  Penal  statutes  passed  under 
and  by  virtue  of  the  police  powers  of  the 
state  may  not  be  limited  or  cut  down  in 
their  operation  by  ordinances  passed  by 
municipal  corporations  under  the  police 
power.  It  could  never  be  the  intention  of 
the  legislature  to  grant  powers  which  might 
be  used  to  abrogate  and  nullify  the  existing 
general  laws  upon  such  subjects,  though  it 
has  been  held  the  city  may  impose  ad- 
ditional penalties.  But  as  to  such  mat- 
ters as  might  be,  and  have  in  the  past 
been,  committed  to  the  control  of  the  cor- 
porate authorities,  but  as  to  which  the 
state  has  later  assumed  control,  an  act  re- 
conferring  the  power  upon  the  municipal 
authorities  is  not  inconsistent  with  the 
general  law,  and  an  ordinance  passed 
in  pursuance  of  such  power  will  have  the 
same  effect,  within  the  limits  of  the  city, 
as  if  it  had  been  passed  by  the  legislature 
itself.  Smith,  Modern  Law  of  Mun.  Corp. 
§  522;  Ingersoll,  Pub.  Corp.  236;  28  Cyc. 
Law  &  Proc.  pp.  365,  366.  If  the  ordinance 
is  repugnant  to  the  general  law,  the  general 
law  will  yield,  or  if  not  repugnant,  the  gen- 
eral law  may  be  modified.  This  is  upon  the 
recognized  principle  that  general  legislation 
upon  a  particular  subject  must  give  way  to 
special  legislation  upon  the  same  subject. 
State,  Cross,  Prosecutor,  v.  Morristown,  33 
N.  J.  L.  67,  61 ;  State  v.  Clarke,  25  N.  J.  L 
54;  Re  Snell,  58  Vt.  207,  1  Atl.  566;  Re 
Goddard,  16  Pick.  504,  28  Am.  Dec.  259; 
St.  Johnsbury  y.  Thompson,  59  Vt.  301,  59 
Am.  Rep.  731,  9  Atl.  671.  From  this  view 
of  the  history  of  the  legislation,  and  follow- 
ing the  principle  that  where  power  has  been 
granted  by  the  legislature  to  a  municipal 
corporation,  and  it  acts  within  the  limits 
of  that  power,  its  action  will  be  of  equal 
force  as  if  taken  by  the  legislature  itself, 
we  have  no  hesitation  in  holding  that  the 
city  council,  by  the  passage  of  the  ordinance 
in  question,  exercised  a  power  granted  to 
ii  bj  the  legislature,  and  that  it  has  juris- 
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diction  to  consider  and  decide  contests  relat- 
ing to  the  election  of  city  officers. 

But  respondent  contends  that  the  lan- 
guage "to  appoint  judges  of  all  elections 
provided  by  ordinance  for  the  election  of 
city  officers,  and  prescribing  the  manner  of 
conducting  the  same,  and  the  return  there- 
of, and  for  deciding  contested  elections," 
should  be  construed  to  apply  only  to  elec- 
tions provided  by  ordinance  for  the  election 
of  city  officers  other  than  those  whose  elec- 
tion is  required  by  statute,  and  that  since 
the  charter  permits  the  creation  of  other 
city  officers  who  may  be  elected,  the  pro- 
visions of  the  act  and  of  the  ordinance  ap- 
ply only  to  them,  and  not  to  city  officers 
whose  election  is  prescribed  by  statute.  But 
we  find  no  authority  in  the  statute  given  to 
the  council  to  provide  by  ordinance  for  the 
election  of  any  officers  other  than  those 
named  therein ;  and  •  by  the  provisions  of 
chap.  16,  §  26,  Laws  1901  (Cobbey's  Anno. 
Stat.  1907,  §  7925),  it  is  provided  that  "'the 
mayor  shall  have  power  by  and  with  the 
consent  of  a  majority  of  the  council  to  ap- 
point all  officers  that  may  be  deemed  neces- 
sary in  the  administration  of  the  city 
government,  other  than  those  provided  for 
in  this  act."  We  think,  therefore,  this  con- 
struction is  unwarranted. 

The  main  argument  of  the  rel^ator  is  that, 
while  the  language  of  the  statute  does  not 
say  so  in  express  terms,  yet  its  effect  is  to 
make  the  city  council  the  sole  judge  of  the 
electipn  and  qualification  of  its  own  mem- 
bers, and  therefore  that  its  determination  is 
final  and  conclusive.  In  one  of  the  first 
acts  passed  in  this  state  incorporating  cities, 
it  was  expressly  provided  that  the  council 
should  "be  the  judges  of  the  election,  re- 
turns, and  qualification  of  their  owp  mem- 
bers" (Laws  1869,  p.  41,  §  27),  but  this  act 
was  repealed,  and,  so  far  as  the  writer  has 
been  able  to  find,  this  language  has  never 
been  used  in  a  subsequent  a.ct.  We  think 
the  language  now  used  comes  far  from  im- 
plying that  the  council  shall  be  the  sole 
judge  of  the  election  of  its  own  members, 
and  that,  if  the  legislature  had  so  intended, 
it  would  have  so  said.  Relator  cites  in  sup- 
port of  his  contention,  Stearns  v.  Wyoming, 
53  Ohio  St.  352,  41  N.  E.  578;  Weston  v. 
Probate  Judge,  69  Mich.  600,  37  N.  W.  698 ; 
Naumann  v.  City  Canvassers,  73  Mich.  252, 
41  N.  W.  267;  Com.  ex  rel.  McCurdy  v. 
Leech,  44  Pa.  332;  Linegar  v.  Rittenhouse, 
94  III.  208,  and  other  cases.  The  respondent 
on  his  part  contends  that  the  remedies  by 
quo  warranto,  and  by  contest  before  the 
county  court  under  the  statute,  still  exist, 
even  conceding  that  the  power  is  also  pos- 
sessed by  the  city  council  under  the  ordi- 
nance. He  cites,  as  upholding  his  conten- 
tion, the  following  cases:     State  ex  rel.  An- 
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derton  v.  Kempf,  69  Wis.  470,  2  Am.  St. 
Rep.  753,  34  N.  W.  226;  Ex  parte  Heath, 
3  Hill,  42;  Com.  v.  Allen,  70  Pa.  465;  State 
ex  rel.  Diepenbrock  v.  Gates,  35  Mina.  385, 
28  N.  W.  927;  Carter  v.  Superior  Ct.  338 
Cal.  150,  70  Pac.  1067.  It  would  extend 
this  opinion  to  an  unnecessary  length  to 
examine  and  compare  these  cases.  It  is 
enough  to  say  that  there  is  a  conflict  of  au- 
thority upon  the  question  as  to  whether  a 
provision  making  the  city  council  the  judges 
of  the  election  and  qualifications  of  its  own 
members  operates  to  deprive  the  courts  of 
their  jurisdiction  by  quo  warranto,  or 
whether  the  statutory  right  of  contest  only 
affords  a  cumulative  remedy  to  that  fur- 
nished by  the  common-law  procedure.  Per- 
haps the  better  rule  is  that,  unless  it  is 
clear  and  certain  that  the  legislature  intend- 
ed to  deprive  the  courts  of  their  jurisdiction, 
the  remedy  by  quo  warranto,  and  perhaps 
of  contest  also,  will  still  exist.  Mr.  Dillon 
says  in  1  Mun.  Corp.  (4th  ed.)  §  202:  "It 
is  not  unusual  for  charters  to  contain  pro- 
visions to  the  effect  that  the  common  coun- 
cil or  governing  body  of  the  municipality 
'shall  be  the  judge  of  the  qualifications'  or 
'of  the  qualifications  and  election  of  its  own 
members,*  and  of  those  of  the  other  officers 
of  the  corporation.  What  effect  do  pro- 
visions of  tbis  kind  have  upon  the  jurisdic- 
tion of  the  superior  courts?  The  answer 
must  depend  upon  the  language  in  which 
these  provisions  are  couched,  viewed  in  the 
light  of  the  general  laws  of  the  state  on 
the  subjects  of  contested  elections  and  quo 
warranto.  The  principle  is  that  the  juris- 
diction of  the  court  remains,  unless  it  ap- 
pears with  unequivocal  certainty  that  the 
legislature  intended  to  take  it  away.  Lan- 
guage like  that  quoted  above  will  not  ordi- 
narily have  this  effect,  but  will  be  con- 
strued to  afford  a  cumulative  or  primary 
tribunal  only,  not  an  exclusive  one."  Under 
the  Constitution  and  laws  of  this  state  relat- 
ing to  quo  warranto,  there  is  no  question 
but  that  the  remedies  by  contest  and  quo 
warranto  are  cumulative,  and  that  the  legis- 
lature would  have  no  power  to  take  away 
the  right  to  apply  to  the  courts  to  inquire 
by  what  right  the  incumbency  of  an  office 
is  held.  Kane  v.  People,  4  Neb.  509 ;  State 
ex  rel.  Fair  v.  Frazier,  28  Neb.  438,  44  N. 
W.  471;  State  ex  rel.  Barton  v.  Frantz,  55 
Neb.  167,  75  N.  W.  546.  In  this  respect  we 
agree  with  the  supreme  court  of  Wisconsin 
in  State  ex  rel.  Anderton  v.  Kempf,  supra, 
and  other  courts  adhering  to  the  same  doc- 
trine. 

The  question  remains  whether  it  was  the 
intention  of  the  legislature  to  put  it  within 
the  power  of  a  city  council  to  take  away 
from  the  county  court  the  jurisdiction  in 
contcdted  election  matters  conferred  upon  it 
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mnder  the  general  election  law.  The  remedy 
provided  by  the  ordinance  is  a  summary 
one.  The  contestant  must  file  his  notice 
of  contest  within  two  days  after  the  polls 
close,  and  before  the  returns  have  been  can- 
vassed. Within  such  a  short  time  after  the 
closing  of  the  polls,  it  might,  under  certain 
circumstances,  be  wellnigh  impossible  for 
him  to  acquire  any  accurate  and  definite 
knowledge  of  what  may  have  occurred  at  each 
and  all  Qf  the  many  polling  places  within 
the  city.  There  are  many  conditions  which 
may  arise  which,  for  the  public  interest, 
require  a  speedy  determination  of  the  ques- 
tion as  to  the  person  who  is  entitled  to  the 
certificate  of  election.  W'here  the  contro- 
versy over  the  election  is  confined  to  a  nar- 
row range,  or  the  facts  which  may  determine 
the  contest  may  readily  be  ascertained,  the 
summary  remedy  provided  by  the  ordinance 
would  probably  prove  eflfective  for  the  ascer- 
tainment of  the  actual  fact,  and  the  settle- 
ment of  the  question.  Where  a  eonteetaat 
believes  that  the  facts  showing  his  right  te^ 
the  office  are  so  clear  and  positive  that  the 
necessary  effect  of  the  summary  procedure 
will  be  to  make  his  title  certain,  it  is  to  his 
benefit,  as  well  as  to  that  of  the  community 
at  large,  that  the  matter  should  be  prompt- 
ly settled  before  the  issuance  of  the  certifi- 
cate of  election,  but  where  the  determination 
of  the  question  requires  the  examination  of 
many  witnesses,  the  counting  of  a  large 
number  of  ballots,  and  the  settlement  of 
purely  legal  questions  as  to  the  residence 
of  voters  and  to  the  right  to  vote,  it  is  evi- 
dent that  a  court  is  a  much  safer  and  more 
competent  tribunal  to  sit  in  judgment  than 
the  city  council  would  be.  The  right  of  ap- 
peal from  an  adverse  decision  to  the  dis- 
trict and  supreme  courts  is  also  given  to  the 
contestant  before  the  court,  while  the  de- 
termination by  the  council,  if  relator  is  cor- 
rect, is  final.  Repeals  by  implication  are 
not  favored;  and,  where  a  later  enactment 
is  not  repugnant  to  a  former  one,  it  does 
not  repeal  the  same  by  implication.  While 
a  special  act  upon  the  same  subject  usually 
modifies  a  general  act,  still,  where  the  rem- 
edy provided  by  the  later  act  is  not  in- 
compatible with  the  remedy  provided  by  the 
earlier  and  more  general  law,  both  acts  may 
stand  and  be  enforced.  In  the  case  of  State 
ex  rel.  Jarvis  v.  Craig,  100  Minn.  352,  111 
N.  W.  3,  the  facts  were  that  a  city  council 
was  given  power  by  ordinance  to  canvass 
the  result  of  votes  cast  in  a  city  election, 
and  declare  the  result,  and  was  made  the 
judge  of  election  and  qualifications  of  its 
own  members.  A  later  statute  permitted 
such  a  contest  to  be  made  in  the  district 
court.  The  court  held  that  the  later  act 
did  not  deprive  the  city  council  of  jurisdic- 
tion over  the  election  contest,  but  that  the 


1909. 


STATE  EX  BEL.  LOVE  v.  COSGRAVE. 


217 


mmediea  were  concurrent.  The  conclusion 
reached  in  that  case  is  in  accordance  with 
the  principle  that,  where  a  new  remedy  is 
provided  by  statute  for  an  existing  right, 
and  it  neither  denies  an  existing  remedy  nor 
is  incompatible  with  its  continued  existence, 
the  new  remedy  should  be  regarded  as  cumu- 
lative, and  the  person  seeking  redress  may 
adopt  and  pursue  either  remedy  at  his  op- 
tion. Feuchter  v.  Key],  48  Ohio  St.  357,  27 
N.  E.  860;  7  Enc.  PI.  &  Pr.  p.  373,  and  cases 
cited. 

We  can  see  nothing  incompatible  in  the 
concurrent  existence  of  these  remedies.  The 
summary  remedy  provided  by  the  council 
may  be  complete  and  adequate  in  many  in- 
stances, while  the  longer  period  of  time 
within  which  to  ascertain  the  facts,  and  to 
prepare  and  present  the  legal  questions  in- 
volved, and  the  opportunity  to  submit  the 
controversy  to  the  deliberate  and  impartial 
judgment  of  the  courts,  may,  in  other  in- 
stances, prove  the  only  possible  means  of 
eliciting,  the  true  facts  and  administering 
justice.  We  are  of  opinion  that  the  contest- 
ant Malone  had  the  option  to  avail  himself 
of  the  summary  remedy  provided  by  the  city 
ordinance,  or,  if  he  deemed  the  statutory 
remedy  better  suited  to  the  ascertainment 
and  determination  of  the  question  involved, 
be  had  a  right  to  adopt  that  method  of 
procedure  instead  of  the  other.  This  makes 
inevitable  the  conclusion  that  the  county 
court  was  not  deprived  of  its  jurisdiction 
by  the  provisions  of  the  charter,  and  by  the 
enactment  of  the  ordinance  relied  upon  by 
the  relator  as  giving  the  city  council  exclu- 
sive power  to  determine  the  contest. 

The  judgment  of  the  District  Court  deny- 
ing the  writ  is  therefore  affirmed. 

Barnes,  J.,  dissenting: 

I  dissent  from  the  conclusion  announced 
by  the  majority  opinion.  I  am  in  accord 
with  so  much  of  the  opinion  as  holds  that 
the  city  council  has  jurisdiction  of  the  elec- 
tion contest  in  question  in  this  ease.  1  am 
of  opinion  that  such  jurisdiction  is  exclu- 
sive, and  that  the  writ  prayed  for  by  the  re- 
lator should  issue. 

Petition  for  rehearing  denied  December 
10,  1909. 


OKLAHOKA  SUPREME  COURT. 

FARMERS'    NATIONAL    BANK    OF    TE- 
CUMSEH,  Plflf.  in  Err., 

V. 

J.  W.  McCALL. 

(—.  Okla.  — ,   106  Pac.  866.) 

Note  ^  collateral  mortgage  ^  attorney*s 
fee  ^effect  on  negotiability. 
1.  A  note  negotiable  on  its  face  does  not 

Headnotes  hj  Williams,  J. 
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become  non -negotiable  on  account  of  a  stipu- 
lation in  a  mortgage  securing  the  same, 
providing  for  an  attorney's  fee  in  the  event 
of  foreclosure. 

Alteration  of  instrnment »  effect. 

2.  The  material  alteration  of  a  writ- 
ten contract  intentionally  made  by  a  party 
entitled  to  any  benefit  under  it,  or  with  his 
consent,  extinguishes  all  the  executory  ob- 
ligations of  the  contract  in  his  favor 
against  all  parties  who  do  not  consent  to 
the  act. 

Chattel  mortgage » security  for  subse- 
quent note »  necessity  of  agreement. 

3.  A  note  having  been  executed  on  No- 
vember 8,  1905,  by  M.,  due  at  a  given  time, 
to  B.,  in  the  sum  of  $550,  secured  by  a 
chattel  mortgage  of  that  date,  and  later,  on 
December  19,  1005,  a  note  in  the  same 
amount  by  the  same  maker  to  the  same  pay- 
ee being  executed  in  order  that  the  later 
note  may  be  secured  by  the  former  chattel 
mortgage,  it  must  appear  that  it  was 
agreed  by  the  parties  thereto  at  the  time  of 
the  execution  of  said  note  of  December  19th 
that  it  should  take  the  place  of  that  of 
November  8th,  and  be  secured  by  said  chat- 
tel mortgage. 

Note  —  security  for  pre-existing  debt  ^ 
equities  between  original  parties. 

4.  The  holder  of  a  negotiable  instrument 
as  collateral  security  for  a  pre-existing  in- 
debtedness and  an  extension  thereon  retains 
the  same  unaffected  by  equities  between  the 
original  parties  of  which  it  had  no  notice. 

(a)  The  mortgage  securing  same  is  also 
unaffected  by  such  equities. 

Jury  ^  right   to  —  waiver  —  motions   for 
peremptory  instructions. 

5.  Plaintiff  and  defendant  in  the  trial 
court  having  each  verbally  moved  for  per- 
emptory instructions,  this  did  not  consti- 
tute a  waiver  of  the  right  to  have  a  ver- 
dict returned  by  the  jury. 

(January  18,  1010.) 


Note,  —  Effect  of  stipulation  for  attor» 
neys'  fees  in  mortgage  upon  negotia^ 
hility  of  note  secured  thereby. 

For  the  purposes  of  this  note  it  is,  of 
course,  assumed  that  a  provision  for  attor- 
ney's fees  in  the  note  itself  would  destroy 
its  negotiability.  Whether  or  not  such  a 
provision  in  the  note  does  itself  have  that 
effect  is  not  within  the  scope  of  this  note. 

The  various  cases  upon  this  question  pre- 
sent a  square  conflict  of  opinion.  Thus  it 
has  been  held  in  harmony  with  Farmers' 
Nat.  Bank  v.  McCall  that  a  note  other- 
wise negotiable  is  not  rendered  non-negotia- 
ble because  of  a  provision  in  the  mortjjage 
which  secures  the  note,  allowing  attorney's 
feej  in  case  of  foreclosure.  Such  stipula- 
tions, it  is  held,  do  not  render  the  amount 
promised  to  be  paid  by  the  note  uncertain, 
but  apply  only  in  case  of  foreclosure.  Hunt- 
er V.  Clark,  184  111.  158,  75  Am.  St.  Rep. 
160,  56  N.  E.  297;  Hamilton  v.  Fowler,  40 
C.  C.  A.  47,  99  Fed.  18. 

See  also  Frost  v.   Fisher.   13   Colo.  App. 
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1;^  RORR    to     the     Pottawatomie     County  | 
.J   Court  to  review  a  judgment  in  defend- ' 
ant's  favor  in  an  action  brought  to  recover 
possession  of  certain   personal  property  or . 
its  value.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  B.  Blakeney  and  J.  H. 
Maxcy,  Jr.,  for  plaintiff  in  error: 

The  words,  "additional  security,  wagon 
and  two  mules/'  do  not  afTect  the  negotia- 
bility of  the  note. 

Wilson  Rev.  «fe  Anno.  Stat.  (Okla.)  3697; 
Howry  v.  Eppinger,  34  Mich.  29;  Fancourt 
V.  Thome,  9  Q.  B.  312;  Wise  v.  Charlton,  4 
Ad.  &  El.  786;  First  Nat.  Bank  v.  Mineral 
Farm  Consol.  Min.  Co.  17  Colo.  App.  452, 
68  Pac.  981. 

Neither  the  provisions  of  the  mortgage 
for  accelerating  the  payment  of  the  debt, 
nor  for  attorneys*  fees  in  case  of  foreclosure, 
destroys  its  negotiability. 

Kiskadden  v.  Allen,  7  Colo.  206,  3  Pac. 
221;  Chicago  R.  Equipment  Co.  v.  Mer- 
chants* Nat.  Bank,  136  U.  S.  268,  34  L.  ed. 
349,  10  Sup,  Ct.  Rep.  999;  Dobbins  v.  Ober- 
man,  17  Neb.  163,  22  N.  W.  356;  Ernst  v. 
Steckman,  74  Pa.  13,  16  Am.  Rep.  642; 
Carlon  v.  Kenealy,  12  Mees.  &  W.  189; 
Wilson  V.  Campbell,  110  Mich.  580,  35 
L.R.A.  644,  68  N.  W.  278;  First  Nat.  Bank 
v.  Flath,  10  N.  D.  281,  86  N.  W.  867;  Ham- 
ilton v.  Fowler,  40  C.  C.  A.  47,  99  Fed.  18; 
Frost  v.  Fisher,  13  Colo.  App.  322,  68  Pac. 
872;  Thorp  v.  Mindeman,  123  Wis.  149,  08 
L.R.A.  146,  107  Am.  St.  Rep.  1003,  101  N. 
W.  417;  City  Nat.  Bank  v.  Goodloe-McClel- 
land  Commission  Co.  93  Mo.  App.  123;  Car- 
penter V.  Longan,  16  Wall.  271,  21  L.  ed. 
313;  Owings  v.  McKenzie,  133  Mo.  323,  40 


L.R.A.  154,  33  S.  W^  802;  Garnett  v.  Mey- 
ers, 65  Neb.  280,  91  N.  W.  400,  94  N.  W. 
803;Consterdirie  v.  Moore,  05  Neb.  291,  101 
Am.  St.  Rep.  020,  91  N.  \\\  399,  96  N.  W. 
1021;  Allen  v.  Dunn,  71  Neb.  831,  99  N.  W. 
680. 

When  a  note  secured  by  a  mortgage  is 
taken  up  at  or  before  its  maturity,  and  a 
new  note  or  renewal  note  is  given  in  lieu 
of  the  same,  or  substituted  for  it,  the  mort- 
gage continues  as  security  for  the  debt  in. 
its  new  form,  and  there  is  no  change  in  the 
rights  or  remedies  of  the  mortgagee. 

William  v.  Starr,  5  Wis.  534;  Jones  v. 
New  York  Guaranty  &  Indemnity  Co.  101 
U.  S.  622,  25  L.  ed.  1030;  Davis  v.  Thomas, 
06  Neb.  26,  92  N.  W.  187 ;  MuUins  v.  Clark, 
13  Ky.  L.  Rep.  29,  15  S.  W.  784;  Bigelow 
V.  Capen,  145  Mass.  270,  13  N.  E.  896; 
Reid  V.  Abernethy,  77  Iowa,  438,  42  N.  W. 
364;  Pomroy  v.  Rice,  16  Pick.  22;  Watkins 
V.  Hill,  8  Pick.  522;  McKinster  v.  Babcock, 

26  N.  Y.  378;  Hill  v.  Beebe,  13  N.  Y.  556; 

27  Cyc.  Law  &  Proc.  p.  1410. 

The  plaintiff  does  not  waive  the  right  to 
have  its  case  submitted  to  a  jury,  by  ask- 
ing for  the  direction  of  a  verdict  in  its  fa- 
vor, if,  prior  to  the  time  that  the  defend- 
ant moves,  or  prior  to  the  time  that  the 
court  directs  a  verdict,  it  asks  and  demands 
that  the  issues  be  submitted  to  the  jury. 

Thompson  v.  Brennan,  104  Wis.  664,  80  N. 
W.  947:  StaufT  v.  Bingenheimer,  94  Minn. 
309,  102  N.  W.  694;  Twohy  Mercantile  Co. 
V.  McDonald,  108  Wis.  21,  83  N.  W.  1107; 
Poppitz  V.  German  Ins.  Co.  85  Minn.  118, 
88  N.  W.  438;  National  Cash  Register  Co. 
V.  Bonneville,  119  Wis.  222,  96  N.  W.  558: 
Minahan  v.  Grand  Trunk  Western  R.  Co.  70 


322,  58  Pac.  872,  holding  that  the  negoti- 
abilitv  of  a  note  was  not  affected  bv  cov- 
enants  in  the  mortgage  providing  that,  in 
case  of  a  sale  of .  the  land,  the  money 
should  be  applied  to  the  payment,  first,  of 
expenses  including  attorneys*  fees,  next  to 
taxes  and  insurance,  and  lastly  to  the 
amount  of  the  note  and  interest. 

But  in  Meyer  v.  Weber,  133  Cal.  681,  65 
Pac.  1110,  it  was  held  that  a  note,  and  a 
mortgage  given  to  secure  it,  delivered  at 
the  same  time  and  relating  to  the  same 
subject-matter,  formed  substantially  one 
transaction,  to  be  taken  and  considered  to- 
gether, and  that  a  clause  in  the  mortgage 
providing  for  attorneys'  fees  rendered  the. 
note  itself  non -negotiable  under  statutory 
provision  to  the  effect  that  to  be  negoti- 
able a  note  must  be  payable  in  money  only, 
and  without  conditions  uncertain  of  fulfil- 
ment, or  anv  other  contract  than  such  as 
was  specified. 

The  holding  of  the  Meyer  Case,  supra, 
was  followed  in  Cornish  v.  W^olverton,  32 
Mont.  456,  108  Am.  St.  Rep.  598,  81  Pac. 
26  L.R.A.(N.S.) 


4,  where  the  mortgage  securing  the  note 
contained  a  number  of  conditions  includ- 
ing one  for  the  allowance  of  $150  as  an 
attorney*8  fee.  The  court  said  in  part: 
i  "So  that,  if  the  mortgage  referred  to  in 
the  note  contains  conditions  which  render 
the  note  uncertain  as  to  the  amount  to  bo 
paid  and  the  time  of  payment,  these  must 
be  read  into  the  note.  The  two  must  be 
read  and  construed  together  to  ascertain 
the  nature  of  the  agreement  upon  which 
the  negotiable  character  of  the  note  de- 
pends. The  reference  to  the  mortgage 
brings  to  the  notice  of  everyone  dealing 
with  the  note  all  the  conditions  attached, 
so  that,  even  though  it  should  be  held 
negotiable  so  far  as  concerns  the  condi- 
tions expressed  upon  its  face,  its  negotiable 
character  must  be  determined  by  the  pro- 
visions of  the  mortgage.*' 

Upon  the  general  question  of  the  effect 
of  provisions  in  mortgages  securing  notes 
upon  the  negotiability  of  the  notes  them- 
selves, see  note  to  Brooke  v.  Struthers,  35 
L.R.A.  636. 
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€.  C.  A.  403,  133  Fed.  37;  German-Amer- 
ican Bank  v.  Cunningham,  97  App.  Div.  244, 
89  N.  Y.  Supp.  836. 

Mr.  A.  B.  Honnold  for  defendant  in 
error. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

The  follo^ving  questions  are  raised  by  this 
record : 

(1)  Was  the  note  of  December  19,  1905, 
which  is  claimed  to  have  been  secured  by 
the  mortgage  on  the  wagon  and  two  mules, 
negotiable  in  character  and  entitled  to  all 
the  privileges  and  exemptions  of  negotiable 
paper? 

(2)  Was  there  such  an  alteration  as  ren- 
dered the  same  void? 

(3)  Was  said  note  of  December  19th  exe- 
cuted in  lieu  of  the  one  of  November  8th, 
and  intended  to  be  secured  by  the  mort- 
gage executed  to  secure  the  payment  of  the 
said  note  of  November  8th  ? 

(4)  The  plaintiff  in  error  holding  said 
note'  of  December  19th  as  collateral  security 
for  pre-existing  indebtedness  and  an  exten- 
sion thereon,  is  it  a  bona  fide  holder  unaf- 
fected by  ^uities  between  the  original  par- 
ties of  which  it  had  no  notice? 

(5)  The  plaintiff  and  defendant  in  the 
court  below  having  verbally  moved  the  court 
to  direct  a  verdict  in  their  favor,  did  this 
constitute  a  waiver  of  the  right  to  have  the 
jury  return  a  verdict? 

1.  It  was  uniformly  held  by  the  supreme 
court  of  the  territory  of  Oklahoma  that  a 
note  containing  a  stipulation  for  the  pay- 
ment of  an  attorney's  fee  is  not  negotiable. 
Randolph  v.  Hudson,  12  Okla.  516,  74  Pac. 
946;  Cotton  v.  John  Deere  Plow  Co.  14 
Okla.  605,  78  Pac.  321.  This  rule  has  been 
adhered  to  by  this  court.  Clevenger  v.  Lew- 
is, 20  Okla.  837,  16  L.R.A.(N.S.)  410,  96 
Pac.  230.  The  rule,  however,  has  been 
changed  by  statute,  which,  however,  does 
not  apply  to  this  case.  See  act  of  March 
20,  1909  (Okla.  Sess.  Laws  1909,  chap.  24, 
art.  2,  §  2,  subd.  5,  p.  389 ) .  In  the  case 
at  bar  the  note  on  its  face  is  negotiable,  but 
it  is  insisted  by  the  defendant  in  error  that 
the  mortgage  securing  payment  of  same  pro- 
vides for  an  attorney's  fee  in  the  event  of 
foreclosure,  and  that  such  provision  also 
shall  be  construed  as  included  in  the  note, 
thereby  rendering  it  non-negotiable.  There 
is  a  conflict  of  authority  on  this  question. 
The  great  weight  seems,  however,  to  be 
against  the  contention  of  defendant  in  er- 
ror, supporting  the  rule  that  a  covenant  or 
mortgage  which  is  framed  purely  for  the 
purpose  of  security,  and  for  enforcement  of 
which  resort  could  be  had  only  to  the  prop- 
erty mortgaged,  and  not  a  part  of  any  debt 
bv  virtue  of  the  note,  but,  on  account  of  the 
26  L.R.A.(N.S.) 


terms  of  the  mortgage,  the  terms  and  con- 
ditions thereof  being  limited  to   providing 
security  for  the  indebtedness,  does  not  af- 
fect the  negotiability  of  the  note.    Thorp  v. 
Mindeman,    123    Wis.    149,    68   L.RA.    146, 
107   Am.   St.   Rep.   1003,    101   N.    W.    417; 
Frost  V.  Fisher,  13  Colo.  App.  322,  58  Pac. 
872;  Morgan  v.  Martien,  32  Mo.  438;  Mason 
V.  Barnard,  36  Mo.  384;  Thompson  v.  Field, 
38  Mo.  320;  Owings  v.  McKenzie,  133  Mo. 
323,  40  L.RA.  164,  33  S.  W.  802 ;  Wilson  v. 
Campbell,  110  Mich.  580,  36  L.R.A.  544,  68 
N.  W.  278;  Ernst  v.  Steckman,  74  Pa.  13, 
15  Am.  Rep.  542;  Chicago  R.  Equipment  Co. 
V.  Merchants'  Nat.  Bank,  136  U.  S.  268,  34 
L.  ed.  349,  10  Sup.  Ct.  Rep.  999.    The  high- 
est courts  of  California,  Michigan,  Missouri, 
North  Dakota,  Pennsylvania,  and  Wiscon- 
sin have  held  that  a  stipulation  in  a  note 
for  an  attorney's  fee  destroys  its  negotia- 
bility.    In  the  first  state  the  court,  basing 
its  decision  on  a  statute,  also  holds  that 
such  stipulation  in  a  mortgage  to  secure  a 
note  negotiable  on  its  face  renders  the  same 
non -negotiable.     Meyer  v.  Weber,   133  Cal. 
681,  65  Pac.  1110.     In  this  case,  however, 
the  decision  was  rendered  by  a  divided  court, 
four  members  supporting  and  three  dissent- 
ing.    In   Michigan,    the   adjudications   are 
not  in  harmony.     In  Missouri,  North  Da- 
kota, Pennsylvania,  and  Wisconsin  the  gov- 
erning rule  is  contrary  to  that  of  Califor- 
nia, and  harmonizes  with  the  cases  of  Thorp 
V.   Mindeman  and   Frost  v.   Fisher,   supra. 
The  Kansas  decisions  seem   to  be  in   har- 
mony with  them.     However,  when  the  pro- 
visions of  the  mortgage,  by  direct  stipula- 
tion in  the  note,  are  made  a  part  thereof, 
the  same  in  that  event  may  be  rendered  non- 
negotiable.    But  that  is  not  now  before  this 
court.     See  Lockrow  v.  Cline,  4  Kan.  App. 
716,  46   Pac.   720;    Chapman  v.   Steiner,   5 
Kan.  App.  326,  48  Pac.  607;   Wistrand  v. 
Parker,  7  Kan.  App.  562,  52  Pac.  59.     The 
adjudications  of  the  highest  court   in  Ne- 
braska also  seem  to  be  in  accordance  with 
the  rule  announced  above  as  appearing  to 
be  supported   by   the  weight  of   authority. 
Garnett  v.  Meyers,  65  Neb.  280,  91  N.  W. 
400,  94  N.  W.  8C3 ;  Consterdine  v.  Moore,  65 
Neb.  291,  101  Am.  St.  Rep.  620,  91  N.  W. 
399,  96  N.  W.  1021;  Allen  v.  Dunn,  71  Neb. 
831,  99  N.  W.  680.     See  also  Wilson's  Rev. 
&  Anno.  Stat.   (Okla.)    1903,  §  3598.     Emi- 
nent authority  also  supports  the  rule  that 
a  notation  on  the  corner  of  a  note  may  not 
render  the  same  non-negotiable.     Howry  v. 
Eppinger,  34  Mich.  29;  First  Nat.  Bank  v. 
Mineral    Farm    Consol.   Min.   Co.    17    Colo. 
App.  452,  68  Pac.  981;   Chicago  R.  Equip- 
ment Co.  V.  Merchant's  Nat.  Bank,  supra. 

It  is  further  insisted,  however,  that  §  793, 
Wilson's  Rev.  &  Anno.  Stat.  (Okla.)  1903, 
which  provides,  "several  contracts  relatins^ 
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to  the  same  matters,  between  the  same  par- 
ties, and  made  as  parts  of  substantially  one 
transaction,  are  to  be  taken  together/'  con- 
cludes this  question  in  favor  of  the  de- 
fendant in  error.  This  section  was  bor- 
rowed by  the  lawmakers  of  the  territory  of 
Oklahoma  from  the  statutes  of  Dakota  ter- 
ritory. The  same  statute  was  retained  in 
force  in  the  state  of  North  Dakota.  In  the 
case  of  First  Nat.  Bank  v.  Flath,  30  N.  D. 
281,  86  N.  W.  867  (N.  D.  Rev.  Code  1899, 
§  3900),  this  section  was  construed  and  held 
to  constitute  a  rule  of  interpretation  mere- 
ly, and  united  several  contracts  into  a  sin- 
gle contract  only  for  such  purposes,  and 
that  a  real-estate  mortgage  and  the  notes 
secured  thereby  did  not  constitute  a  single 
contract,  but  remained  as  separate  con- 
tracts, except  for  the  purposes  of  inter- 
pretation. No  authority  is  cited  by  the 
defendant  in  error  construing  such  provi- 
sion otherwise.  We  necessarily  conclude 
that  the  stipulation  in  the  mortgage  re- 
garding attorneys'  fees  does  not  render  the 
note  of  December  19th  non-negotiable.  It 
is  also  a  well-supported  rule  that,  if  the 
note  is  negotiable,  the  mortgage  securing 
the  same  shares  the  same  immunity  from 
defenses.  First  Nat.  Bank  v.  Flath,  supra; 
Carpenter  v.  Longan,  16  Wall.  271,  21  L. 
«d.  313. 

2.  The  defendant  in  error  testified  that 
the  clause  below  his  signature  on  the  lower 
left-hand  corner,  to  wit,  "additional  secu- 
rity, wagon  and  two  mules,"  waa  not  on 
said  note  when  executed  by  him,  and  was 
placed  there  without  his  authority  or  con- 
sent. The  evidence  on  the  part  of  the  plain- 
tiff in  error  was  that  such  notation  waa  on 
said  note  when  received  by  it.  As  a  general 
rule,  the  law  presumes  in  favor  of  inno- 
cence, and  that  an  alteration  in  an  instru- 
ment is  a  legitimate  part  of  it  until  the 
contrary  appears,  but  there  is  a  conflict  of 
authority  as  to  whether  or  not  this  rule 
extends  to  negotiable  securities.  The  prin- 
ciple of  the  English  cases  is  that,  where  an 
alteration  is  so  apparent  on  a  bill  or  note 
as  to  raise  a  suspicion  of  doubt,  it  becomes 
incumbent  on  the  plaintiff  to  prove  that  it 
is  still  available,  and  no  burden  rests  on 
the  defendant  to  disprove  it.  Johnson  v. 
Marlborough,  2  Starkie,  313;  Henman  v. 
Dickinson,  5  Bing.  183;  Bishop  v.  Chambre, 
3  Car.  &  P.  55;  Leykariflf  v.  Ashford,  12  J. 
B.  Moore,  281.  There  is  an  irreconcilable 
conflict  in  the  American  authorities.  Mc- 
Micken  v.  Beauchamp,  2  La.  290;  Hills  v. 
Barnes,  11  N.  H.  395;  Commercial  &  R. 
Bank  v.  Lum,  7  How.  (Miss.)  414;  Warren 
V.  Layton,  3  Harr.  (Del.)  404;  Beaman  v. 
Russell,  20  Vt.  205,  49  Am.  Dec.  775;  Da- 
vis V.  Jenney,  1  Met.  221;  Bailey  v.  Tay- 
lor, 11  Conn.  531,  29  Am.  Dec.  321:  First 
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Nat.  Bank  v.  Franklin,  20  Kan.  264;  Ston- 
er  V.  Ellis,  6  Ind.  152 ;  Paramore  v.  Lindsey, 
63  Mo.  63;  vWhite  v.  Hass,  32  Ala.  430,  7a 
Am.  Dec.  548;  Hunt  v.  Gray,  35  N.  J.  L. 
227,  10  Am.  Rep.  232;  Hayden  v.  Goodnow, 
39  Conn.  164;  Gooch  v.  Bryant,  13  Me.  386; 
Crabtree  v.  Clark,  20  Me.  337;  Neil  v.  J.  1. 
Case  &  Co.  26  Kan.  510,  37  Am.  Rep.  259; 
Davis  V.  Carlisle,  6  Ala.  707;  Sayre  v.  Rey- 
nolds, 5  N.  J.  L.  737;  Wilson  v.  Hayes,  40 
Minn.  531,  4  L.R.A.  196,  12  Am.  St.  Rep. 
764,  42  N.  W.  467.  It  is  not  essential,  how- 
ever, in  this  case  to  determine  what  rule- 
shall  govern  this  jurisdiction,  for  the  al- 
teration on  the  left-hand  corner  is  not  sucb 
an  alteration  or  addition  as  on  the  face  of 
the  note  would  raise  a  suspicion  of  its  puri- 
ty. It  is  not  in  conflict  with  any  of  the- 
terms  of  the  note,  and  the  only  effect  it 
would  have  would  be  to  evidence  the  fact 
that  it  was  the  intention  and  purpose  in 
executing  this  note  that  the  same  should 
be  secured  by  the  mortgage  executed  to  se- 
cure the  note  of  November  8th. 

The  question  arises,  then,  as  to  whether 
or  not  the  adding  of  such  a  provision  after 
the  execution,  without  the  knowledge  or  con- 
sent of  the  maker,  amounted  to  such  an  al- 
teration as  to  invalidate  the  same.  If  it 
was  placed  on  said  note  with  a  view  of  it» 
being  made  a  part  thereof,  so  as  to  evi- 
dence the  fact  that  the  note  was  made  in 
lieu  of  the  one  of  November  8th,  and  in- 
tended to  be  secured  by  said  mortgage,  we* 
think  that  was  such  a  material  alteration 
as  to  invalidate  the  same.  Okla.  Comp. 
Laws  1909,  §  1141;  Johnson  v.  Heagan,  2a 
Me.  329 ;  Thornton  v.  Appleton,  29  Me.  298 ; 
Henning  v.  Werkheiser,  8  Pa.  518;  Wheelock. 
V.  Freeman,  13  Pick.  165,  23  Am.  Dec.  674; 
Woodworth  v.  Bank  of  America,  19  Johns. 
391,  10  Am.  Dec.  239;  Bachellor  v.  Priest,. 
12  Pick.  399;  Hubbard  v.  Williamson,  27 
N.  C.  (5  Ired.  L.)  397;  Burchfield  v.  Moore,. 
3  El.  &  Bl.  683;  Brill  v.  Crick,  1  Mees.  & 
W.  232;  Sanders  v.  Bacon,  8  Johns.  486; 
Dewey  v.  Reed,  40  Barb.  16;  Nazro  v.  Ful- 
ler, 24  Wend.  374. 

In  the  case  of  Benedict  v.  Cowden,  49  N.. 
Y.  396,  10  Am.  Rep.  382,  the  court  said: 
"It  is  in  all  cases  a  question  to  be  deter- 
mined upon  the  circumstances  whether  a 
memorandum  or  indorsement  upon  a  note 
or  bill  is  intended  as  a  part  of  the  con- 
tract and  a  modification  of  the  note  or  bill; 
or  whether  it  is  merely  an  earmark  for  the 
purpose  of  identification,  and,  when  the  lat- 
ter is  the  character  and  purpose,  it  will  not 
modify  or  affect  the  contract,  as  it  is  no- 
part  of  it."  In  the  case  of  Polo  Mfg.  Co.. 
V.  Parr,  8  Neb.  379,  30  Am.  Rep.  830,  1 
N.  W.  312,  the  court  said:  "The  rule  re- 
sults from  the  principle  that  the  construc- 
tion of  the  note  is  to  be  gathered  from  the 
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whole  of  it,  as  well  from  the  words  on  the 
back  as  those  on  the  face.  Therefore  a 
memorandum  upon  the  back  of  a  note,  made 
by  agreement  of  the  parties  before  signing, 
will  bind  all  the  parties  to  it."  Simpson  v. 
Stackhouse,  9  Pa.  186,  49  Am.  Dec.  554; 
Warrington  v.  Early,  2  El.  &  Bl.  763. 

The  question  as  to  the  alteration  of  the 
note  by  the  addition  of  the  clause,  "addi- 
tional security,  a  wagon  and  two  mules," 
was  one  for  the  determination  of  the  jury. 
If  it  was  added  after  the  execution  of  the 
note,  without  the  consent  or  knowledge  of 
the  maker,  with  the  fraudulent  purpose  of 
incorporating  a  provision  in  said  note  to 
cause  the  same  to  be  secured  by  said  mort- 
gage, that  would  be  such  a  material  altera- 
tion as  to  invalidate  same.  On  the  con- 
trary, if  such  a  notation  was  merely  placed 
there  as  a  memorandum  for  reference,  it 
would  not  affect  the  note  in  any  way  what- 
ever. Under  the  entire  record  we  believe 
this  was  a  question  for  the  jury.' 

3.  The  question  as  to  whether  or  not  the 
note  of  December  19th  was  executed  in  lieu 
of  the  one  of  November  8th,  and  to  be  se- 
eured  by  the  mortgage  of  November  8th,  or 
was  intended  to  take  the  place  of  the  note 
held  by  the  Wanette  State  Bank,  is  also  a 
question  of  fact  in  this  case,  for  the  de- 
termination of  the  jury.  Hill  v.  Beebe,  13 
X.  Y.  556 ;  McKinster  v.  Babcock,  26  N.  Y. 
378;  Watkins  v.  Hill,  8  Pick.  522;  Pomroy 
V.  Rice,  16  Pick.  22.  It  appears  that  only 
^5  was  advanced  on  this  note  at  the  time 
it  was  received,  it  being  held  also  as  col- 
lateral for  a  pre-existing  debt  which  was 
extended  thereby,  including  $15  advanced 
on  the  note  of  November  8th.  The  state- 
ments made  by  the  payee,  Mrs.  Blanken- 
ship,  and  her  son,  E.  L.  Gibson,  to  the 
cashier  of  the  plaintiff  in  error  bank  as  to 
what  the  defendant  told  them  or  either  of 
them  at  the  time  the  notes  were  executed, 
are  clearly  hearsay,  and  should  not  have 
been  admitted  for  any  purpose.  Eliminate 
such  evidence,  and  that  remaining  tends  to 
show  that  at  a  certain  time  E.  L.  Gibson, 
the  son  of  Mrs.  Blankenship,  brought  the 
note  to  the  cashier  of  the  bank  to  negotiate, 
hypothecate,  or  place  it  as  security  for  a 
pre-existing  indebtedness.  The  cashier  de- 
elined  to  take  said  note,  on  the  ground  that 
it  was  non-negotiable,  but  advised  him  that, 
if  they  would  procure  a  note  in  lieu  there- 
of that  was  negotiable,  with  a  proper  trans- 
fer of  a  certain  school-land  lease,  he  would 
accommodate  them.  At  a  later  date  the 
note  of  December  19th,  being  presented  to 
the  cashier,  w^as  received  by  the  bank.  After 
«aid  note  matured,  the  cashier  saw  the  de- 
fendant in  error  and  demanded  payment, 
when  he  stated  that  Mrs.  Blankenship  had 
misled  him,  but  that  he  had  the  property 
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covered  by  the  mortgage,  and  did  not  want 
to  be  put  to  any  cost.  However,  the  de- 
fendant in  error  denies  that  he  made  such 
statements.  It  is  not  controverted  that  the 
note  of  November  8th,  secured  by  the  mort- 
gage, was  also  held  by  the  plaintiff  in  er- 
ror at  the  time  of  this  alleged  conversation 
with  the  defendant.  It  may  be  that  lie 
was  not  advised  as  to  his  rights  and  de- 
fenses even  against  that  note.  It  is  not 
every  layman  that  would  know  that  such  a 
note  was  non-negotiable,  or  that  his  defense 
would  avail  against  it  when  held  by  the 
bank.  Even  though  the  jury  may  have  be- 
lieved the  statements  of  the  casliier  of  the 
bank,  they  might  also  find  that  it  was  not 
a  statement  that  conflicts  with  the  defense 
in  this  case.  However,  when  you  consider 
the  fact  that  the  defendant  in  error  exe- 
cuted these  two  notes  with  the  understand- 
ing that  they  were  to  be  placed  in  the  plain- 
tiff in  error  bank,  and  that  afterwards  he 
paid  off  the  note  at  the  Wanette  State  Bank, 
relying  upon  the  statement  of  Mrs.  Blank- 
enship and  her  son  E.  L.  Gibson,  that  they 
had  the  notes  and  mortgage  at  home,  and 
failed  to  take  steps  to  be  repossessed  there- 
of, and  made  no  inquiry  of  the  plaintiff 
in  error  relative  thereto,  these  are  circum- 
stances that  may  be  considered  against  the 
direct  evidence  on  his  part.  It  is  necessary 
for  the  court  to  weigh  the  evidence,  and 
if  the  facts  and  circumstances  are  such  that 
reasonable  minds  disagree  about,  it  has  been 
time  and  again  held  by  this  court  that  it  be- 
comes a  question  of  fact,  for  the  jury's  de- 
termination. 

4.  It  is  next  contended  that,  if  the  plain- 
tiff in  error  held  said  note  as  collateral  se- 
curity for  a  pre-existing  indebtedness  and 
an  extension  thereof,  it  was  not  a  bona  fide 
holder  thereof.  The  decided  weight  of  au- 
thority seems  to  be  that  on  the  transfer  be- 
fore maturity,  by  indorsement  in  writing, 
of  a  negotiable  note  to  secure  an  antecedent 
debt,  which  has  been  extended  on  account  of 
the  placing  of  such  collateral  as  security 
thereof,  the  indorsee  thereof  becomes  a  bona 
fide  holder  unaffected  by  equities  between 
the  original  parties.  Swift  v.  Tj-son,  16  Pet. 
1,  10  L.  ed.  865;  Brooklyn  City  &  N.  R.  Co. 
V.  National  Bank,  102  U.  S.  14,  26  L.  ed. 
61;  McCarty  v.  Roots,  21  How.  432,  16  L. 
ed.  162 ;  Goodman  v.  Simonds,  20  How.  343, 
15  L.  ed.  934;  Gates  v.  First  Nat.  Bank, 
100  U.  S.  239,  25  L.  ed.  580;  1  Dan.  Neg. 
Inst.  5th  ed.  §  829.  In  the  case  of  Loewen 
v.  Forsee,  137  Mo.  29,  69  Am.  St.  Rep.  489, 
38  S.  W^  712,  whilst  the  court  holds  to  the 
contrary  rule  on  account  of  the  previous  ad- 
judications of  the  courts  in  that  state,  yet 
it  admits  that  the  decided  weight  of  au- 
thority seems  to  be  in  accord  with  th9  rule 
above  announced. 
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5.  Counsel  for  defendant  in  error  in  his 
brief  insists  that,  each  party  having  asked 
for  a  peremptory  instruction,  it  had  tlio 
effect  of  taking  the  case  out  of  the  hands  of 
the  jury  and  leaving  it  to  the  court,  and  in 
that  event,  if  it  became  necessary  for  the 
court  to  weigh  conflicting  evidence,  that  then 
the  giving  of  the  peremptory  instruction  in 
favor  of  the  defendant  in  error  was  without 
error,  and,  in  any  event,  the  evidence  was 
conflicting,  and  that  this  court  will  not  dis- 
turb the  finding  of  the  court  where  there  is 
conflict  in  the  evidence.  There  are  some  au- 
thorities that  support  this  contention,  but 
we  decline  to  follow  the  same. 

Further,  §  20  of  article  7  of  the  Con- 
stitution of  Oklahoma  provides  that  "in  all 
issues  of  fact  joined  in  any  court,  all  par- 
ties may  waive  the  right  to  have  the  same 
determined  by  jury,  in  which  case  the  find- 
ing of  the  judge  upon  the  facts  shall 
have  the  force  and  effect  of  a  verdict  by 
jury."  In  order  to  agree  with  the  conten- 
tion of  the  defendant  in  error,  it  would  be 
necessary  to  conclude  that  the  verbal  mov- 
ing by  each  side  for  a  peremptory  instruc- 
tion was  tantamount  to  a  waiving  of  the 
rights  of  trial  by  a  jury.  Section  20,  su- 
pra, is  identical  with  §  13  of  article  4  of  the 
Constitution  of  North  Carolina.  In  the  case 
of  State  ex  rel.  Armfield  v.  Brown,  70  N.  C. 
27,  the  court  said :  "The  right  of  jury  trial 
here  secured  is  not  absolute,  but  suh  modo, 
— ^that  is,  upon  all  issues  joined, — the  mean- 
ing of  which  term  can  only  be  ascertained 
outside  of  the  Constitution,  and  in  the  leg- 
islation, since,  >to  secure  the  benefit  of  this 
provision  of  the  Constitution.  .  .  .  There 
are  three  modes  of  waiving  a  jury  trial: 
1  By  default;  2  by  written  consent;  and  3 
by  oral  consent  entered  on  the  minutes  of 
court.  Supposing  these  modes  of  the  waiver 
of  a  jury  trial  were  not  merely  directory, 
but  essential,  it  would  yet  seem  that  a  ref- 
erence, appearing  of  record,  is  the  highest 
evidence  of  waiver,  and  cannot  be  questioned 
without  impairing  the  value  and  due  order 
of  judicial  proceedings."  In  the  case  of 
Hahn  v.  Brinson,  133  N.  C.  7,  45  S.  E.  359, 
the  court  said:  "It  is  provided  by  the 
Code  that  a  jury  trial  may  be  waived  by 
written  consent,  in  person  or  by  attorney, 
filed  with  the  clerk,  or  by  oral  consent  en- 
tered in  the  minutes,  and  that,  when  a  jury 
trial  is  thus  waived,  the  decision  of  the 
judge  shall  be  filed  with  the  clerk  during 
the  term  of  the  court  at  which  the  trial 
takes  place,  .  .  .  and,  as  the  require- 
ments of  the  Code  and  of  the  rule  of  this 
court  have  not  been  complied  with,  we  must 
hold  that  there  was  no  agreement  to  Avaive 
a  jury  trial,  and  consequently  no  consent  to 
the  rendition  of  judgment  out  of  term,  be- 
cause there  is  no  legal  evidence  of  the  same." 
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The  supreme  court  of  North  Carolina  has 
never  held,  under  such  provisions  of  the 
Constitution  and  the  enforcing  statutes 
thereto,  that  a  jury  might  be  waived  dehors 
the  record.  In  the  case  of  Johnston  v. 
Haynes,  08  N.  C.  609,  where  the  written  con- 
sent was  neither  filed  nor  any  oral  consent 
entered  of  record,  it  was  held  that  it  was 
too  late  to  object  in  the  supreme  court 
that  such  consent  had  not  been  mflade,  or 
did  not  appear  of  record.  In  numerous- 
North  Carolina  cases  it  has  been  held  that,, 
where  any  paper  or  order  of  record  rea- 
sonably showed  consent,  either  express 
or  implied,  to  waive  a  jury,  the  jury  would 
be  considered  as  waived.  In  this  case 
there  appears  nothing  of  the  kind.  Okla. 
Comp.  Laws  1909,  §  5808,  provides  that 
"the  trial  by  jury  may  be  waived  by  the 
parties,  in  actions  arising  on  contract,  and 
with  the  assent  of  the  court  in  other  actions, 
in  the  following  manner:  By  the  consent 
of  the  party  appearing  when  the  other  party 
fails  to  appear  at  the  trial  by  himself  or  at- 
torney. By  written  consent,  in  person  or 
by  attorney,  filed  with  the  clerk.  By  oral 
consent,  in  open  court,  entered  on  the  jour- 
nal." The  moving  for  peremptory  instruc- 
tion by  each  side  in  this  case  cannot  be  fair- 
ly inferred  to  come  within  such  rule;  there 
being  nothing  of  record  in  any  way  to  show 
that  it  was  the  intention  of  the  parties 
thereby  to  waive  a  jury. 

The  judgment  of  the  lower  court  is  re- 
versed, with  instructions  to  grant  a  new 
trial  and  proceed  in  accordance  with  this 
opinion. 

All  the  Justices  concur. 


WASHINGTON  SUPREME  COURT. 

CHARLES  H.  McEVOY  and  Wife,  Respts.^ 

v. 

ANDREW  TAYLOR  and  Wife,  Appts. 

(— -  Wash.  — -,  105  Pac.  851.) 

Riparian  rights  »  pollatlon  of  water  — 
live  stock. 

1.  The  owner  of  land  on  which  a  small 
stream  arises  forming  a  small  pond  near  its 
source  cannot  be  enjoined  by  a  lower  ri- 
parian owner  from  letting  his  livestock 
and  geese  have  access  to  the  pond,  although 

Note.  •^Pollution    of   water   course    by 

stocTc. 

The  question  whether  one  is  liable  in 
damages,  or  can  be  enjoined  from  letting 
his  cattle  or  other  live  stock  have  access 
to  a  stream  or  other  body  of  water,  or  from 
maintaining  yards  or  pens  inclosing  them, 
near   such   streaTn.   because  of   a   resulting 
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they  pollute  the  i^ater  to  some  extent, 
since  the  use  is  merely  a  reasonable  one, 
which  he  is  entitled  to  make. 

Water  —  appropriation  —  pollution  — 

right  to  object. 

2.  A  nonriparian  appropriator  of  the 
water  of  a  stream  cannot  object  to  the 
maintenance  of  an  existing  hogpen  by  a 
riparian  owner,  near  the  head  spring. 

(December  16,  1909.) 

A  PPEAL  by  defendants  from  a  decree  of 
xjL  the  Superior  CJourt  for  Walla  Walla 
County  enjoining  an  alleged  unreasonable 
use  of  a  certain  natural  stream.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bunphy,  Eyans,  &  Garrecht 
for  appellants. 

Morris,  J.,  delivered  the  opinion  of  the 
court : 

Appellants  own  a  small  tract  of  land  on 
the  outskirts  of  Walla  Walla.     Springs  of 


water  rise  upon  the  land,  and  the  waters 
therefrom  form  a  small  pond  about  20  feet 
in  width  and  40  feet  in  length.  From  this 
pond  the  water  flows  in  a  small  stream 
down  upon  and  across  respondents'  prop- 
erty. The  action  was  brought,  alleging  the 
pollution  of  the  water  by  appellants  in  per- 
mitting their  horses,  cattle,  and  geese  to  use 
the  pond  so  as  to  befoul  its  waters  and  ren- 
der its  use  unfit  for  respondents.  The  action 
resulted  in  the  court  enjoining  the  appel- 
lants from  permitting  their  horses,  cattle, 
or  geese  from  entering  into  and  corrupting 
the  w^ater,  so  as  to  prevent  its  flow  in  its 
natural  purity,  commanded  them  to  clean 
out  the  spring,  restoring  it  to  its  natural 
condition,  and  to  remove  a  hogpen  situate 
near  the  head  of  one  of  the  springs,  which 
last  spring,  however,  did  not  empty  its 
water  into  the  pond.  From  the  decree  so 
entered,  defendants  have  appealed. 

Respondents   have   not   appeared   in   this 
court,  so  that  we  have  not  the  benefit  of  a 


pollution  of  the  water,  depends  upon  the 
further  question  whether  or  not  the  use  so 
made  of  the  stream  is  a  reasonable  use;  the 
rule  being  well  established  that  each  ri- 
parian owner  is  entitled  to  a  reasonable 
use  of  the  waters  as  an  incident  to  his 
ownership,  and  that  the  use  of  each  must 
be  consistent  with  the  rights  of  others. 

In  accordance  with  the  above  statement, 
and  as  is  well  illustrated  by  McEvoT  v. 
Tayix)B,  it  is  held  that  a  riparian  owner 
may  allow  his  cattle  or  other  live  stock  to 
have  access  to  the  stream  or  other  water 
course,  although  as  an  incident  thereto  the 
water  may  become  befouled  to  some  extent. 

A  case  similar  in  many  respects  to 
McEvoY  V.  Tayix)B,  and  holding  to  the 
same  efiTect,  is  Helfrich  v.  Catonsville  Water 
Co.  74  Md.  269,  13  L.R.A.  117,  28  Am.  St 
Rep.  245,  22  Atl.  72,  therein  set  out  and 
sufficiently  reviewed. 

This  seems  also  to  have  been  recognized 
in  George  v.  Chester,  59  Misc.  553,  111  N. 
Y.  Supp.  722,  affirmed  without  opinion  in 
121  N.  Y.  Supp.  1131,  and  Heaton  v.  Chest- 
er, 69  Misc.  658,  111  N.  Y.  Supp.  725. 

A  statement  to  this  effect  is  also  found  in 
30  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  382. 
And  see  People  ex  rel.  Ricks  Water  Co.  v. 
Elk  River  Mill  &  Lumber  Co.  infra. 

In  Hazeltine  v.  Case,  46  Wis.  391,  32  Am. 
Rep.  715,  1  N.  W.  66,  it  was  held  that  one 
maintaining  a  hog  yard  on  his  premises, 
thereby  causing  the  pollution  of  a  stream, 
could  not  complain  of  a  charge  to  the 
jury  to  the  effect  that  each  riparian  pro- 
prietor was  entitled  to  the  use  and  enjoy- 
ment of  the  stream  in  its  natural  flow,  sub- 
ject to  its  reasonable  use  by  other  pro- 
prietors; that  each  proprietor  had  an  equal 
right  to  the  use  of  the  stream  for  the  ordi- 
nary purposes  of  his  house  and  farm,  and 
for  the  purpose  of  watering  his  stock,  even 
though  such  use  might,  in  some  dejjree,  les- 
sen the  volume  of  the  stream  or  affect  tlie 
28  L.R.A.(N.S.) 


purity  of  the  water;  that  the  lower  pro- 
prietor had  no  superior  right  in  this  re- 
gard over  a  proprietor  higher  up  on  the 
stream,  because  each  was  entitled  to  make 
a  beneficial  and  reasonable  use  of  the 
stream  in  its  natural  state;  that  if,  in  its 
natural  state,  the  stream  was  useful  both 
for  domestic  or  household  purposes  and  for 
watering  stock,  but  the  use  for  ordinary 
stock  purposes  was  more  valuable  or  bene- 
ficial for  all  the  owners  along  the  stream 
than  the  use  for  domestic  purposes,  then 
the  less,  valuable  must  yield  to  the  more 
valuable  use;  but  that  its  reasonable  use 
for  all  purposes  should  be  preserved,  if  pos- 
sible, and  that  they  must  determine  from 
all  the  facts  proven,  taken  into  account  the 
size,  nature,  and  condition  of  the  stream, 
whether  the  defendant  made  a  reasonable 
and  proper  use  of  it  by  keeping  a  large 
number  of  hogs  confined  near  it,  or  permit- 
ting such  animals  to  go  into  the  stream 
and  wallow  in  the  water. 

On  the  other  hand  it  has  been  held,  or 
at  least  recognized,  in  a  number  of  cases, 
that  the  maintaining  of  extensive  cattle 
yards  or  hogpens  upon  or  near  a  water 
course  caused  such  a  pollution  of  the 
water  as  to  amount  to  an  unreasonable  use, 
and  to  give  the  lower  riparian  owner  a  right 
to  maintain  a  suit  for  injunction  or  an 
action  for  damages. 

Cases  of  this  nature  are  People  ex  rel. 
Ricks  Water  Co.  v.  Elk  River  Mill  & 
Lumber  Co.  107  Cal.  214,  48  Am.  St.  Rep. 
121,  40  Pac.  486  (maintaining  of .  cow 
stables  and  hogpens  directly  upon  the  banks 
of  a  stream  used  for  domestic  purposes  by 
lower  riparian  owners)  ;  Ferguson  v.  Fir- 
menich  Mfg.  Co.  77  Iowa,  576,  14  Am.  St. 
Rep.  319,  42  N.  W.  448  (maintaining  of 
sheds  for  feeding  cattle  in  connection  with 
glucose  factory)  ;  Baltimore  v.  Warren  Mfg. 
Co.  59  Md.  96  (pollution  of  stream  used  for 
(municipal     water     supply,     by     hogpens); 
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brief  in  their  behalf.  The  only  question  in- 
volved in  the  appeal  is  the  general  one  in- 
volved in  the  decree.  The  parties  being  ri- 
parian owners,  their  respective  rights  to  the 
use  of  the  water  are  to  be  determined  by 
their  rights  as  such  riparian  owners.  These 
rights  are  now  well  established.  Each  ripa- 
rian owner  is  entitled  to  a  reasonable  use 
of  the  waters  as  an  incident  to  his  owner- 
ship, and,  as  all  owners  upon  the  same 
stream  have  the  same  right  of  reasonable 
use,  the  use  of  each  must  be  consistent  with 
the  rights  of  others,  and  the  right  of  each 
is  qualified  by  the  rights  of  others.  We  are 
speaking  now  of  rights  common  and  inci- 
dental to  riparian  ownership,  without  re- 
gard to,  and  unaffected  by,  any  modification 
of  grant,  prescription,  or  prior  appropria- 
tion which  ofttimes  enters  into  and  largely 
determines  the  use  of  water  by  riparian 
owners.  In  cases  of  this  character,  the  ques- 
tion to  be  determined  largely  is:  What  is 
a  reasonable  use,  and  is  the  diminution  and 
pollution  of  the  stream  other  and  beyond 
the  rights  accorded  under  a  reasonable  use? 
If  the  upper  owner  goes  beyond  this  reason- 
able use  and  damages  the  lower  owner,  then 
he   must   answer   in   damages   or   have   his 


unreasonable  use  enjoined;  but  if  his  proper 
and  reasonable  use  causes  damage  to  the 
lower  owner,  such  damage  flowing  from  the 
proper  use  of  a  natural  right  is  damnum 
absque  injuria. 

Having  determined  the  character  of  per- 
missive use  of  the  water  by  the  upper  own- 
er, we  will  examine  the  evidence  to  ascer- 
tain whether  or  no  appellants'  use  extended 
beyond  their .  rights.  The  tract  of  land 
owned  by  appellants  comprises  7l^  acres. 
The  spring  and  pond  are  inclosed,  with 
about  %  of  an  acre,  by  a  fence  with  an 
open  gateway.  Appellants  at  the  time  of 
the  trial  below  owned  three  horses,  two 
cows,  and  five  geese.  They  had  at  different 
times  had  as  many  as  six  cows  and  six  or 
seven  horses,  and  for  about  four  months  in 
the  year  they  have  as  many  as  twenty 
geese;  the  increase  being  goslings,  which  are 
sold  each  year  in  the  fall.  The  cows  and 
geese  roam  around  in  the  pasture  land  out- 
side the  spring  inclosure.  The  cows  come 
down  through  the  open  gateway  to  the  pond 
to  drink,  and  the  geese  at  times  swim  upon 
its  surface.  The  horses  are  also  watered 
there.  After  leaving  appellants*  tract,  the 
water  flows  about  300  feet,  when  it  reaches 


Smiths  V.  McConathy,  11  Mo.  617  (pigsty 
on  stream,  maintained  in  connection  with 
distillery) ;  Barton  v.  Union  Cattle  Co.  28 
Neb.  350,  7  L.R.A.  457,  26  Am.  St.  Rep. 
340,  44  N.  W.  454  (maintaining  of  exten- 
sive cattle  feeding  barns  near  stream ) ; 
Davis  V.  Lambertson,  56  Barb.  480  (hog- 
pens maintained  in  connection  with  cheese 
factory)  ;  Greene  v.  Nunnemacher,  36  Wis. 
50  (maintaining  of  cattle  pens  and  hog- 
pens in  connection  with  distillery)  ;  2 
Farnham,  Waters,  p.  1691,  30  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  381. 

In  People  ex  rel.  Ricks  Water  Co.  v.  Elk 
River  Mill  &  Lumber  Co.  supra,  the  court 
took  occasion  to  say:  "The  decision  does 
not  go  to  the  extent  that  appellant  appre- 
hends. It  does  not  determine  that  one  may 
not  depasture  stock  upon  the  lands  com- 
prising the  watershed  drained  by  the  river, 
because  they  would  necessarily  pollute  the 
water,  nor  that  he  cannot  maintain  stables 
and  hogpens  upon  the  land,  but  only  that 
they  must  not  be  in,  or  directly  upon,  the 
banks  of  the  stream.  It  holds  that  this  is 
an  unreasonable  use  of  such  streams  by  a 
riparian  owner  as  against  lower  riparian 
owners.  But  if  stock,  not  confined  upon  the 
river  banks,  following  their  natural  in- 
stincts cause  such  pollution,  it  would  be 
a  different  matter.  So,  if  the  hogpen  and 
the  cow  stable  were  at  a  reasonable  dis- 
tance from  the  river,  the  fact  that  the 
winter  rains  washed  some  impurities  into 
the  stream  would  be  something  of  which 
lower  riparian  proprietors  could  not  com- 
plain. The  acts  enjoined  are  equivalent  to 
actually  putting  the  polluting  material 
directiv  into  the  water.  If  the  conforma- 
26  L.R.A.(N.S.) 


tion  of  defendant's  land  is  such  that  he 
cannot  carry  on  a  dairy  without  putting 
such  filth  directly  into  the  water,  then  he 
must  find  some  other  use  for  the  land.'' 

In  Durango  v.  Chapman,  27  Colo.  169,  60 
Pac.  635,  a  person  was  prohibited  from 
maintaining  a  pigsty,  by  the  terms  of  an 
ordinance  which  prohibited  the  maintain- 
ing of  the  same  on  a  certain  river  used  for 
municipal  water  supply,  when  such  pigsty 
was  so  situated  that  drainage  therefrom 
might  reach  the  river,  and  was  within  5 
miles  of  the  point  where  the  city  took  its 
water  supply.  The  court  in  this  case  said 
that  the  fact  that  the  pigsty  was  well  kept 
constituted  no  defense. 

In  People  v.  Borda,  105  Cal.  636,  38  Pac. 
1110,  it  was  held  that  a  statute  making  it  u 
misdeameanor  to  keep  any  sheep  or  other 
live  stock  penned,  corralled,  or  housed  on, 
over,  or  on  the  borders  of  any  stream  used 
for  municipal  water  supply,  and  which  are 
thereby  polluted,  was  applicable  to  a  case 
where  a  large  band  of  sheep  was  daily 
driven  to  such  stream,  and  herded  there  by 
the  aid  of  men  and  dogs  for  a  considerable 
part  of  the  day. 

This  note  does  not  include  cases  passing  on 
the  question  whether  one  who  has  the  right 
of  maintaining  a  ditch  over  another's  land 
may  maintain  an  action  against  the  latter 
for  permitting  his  cattle  or  other  live  stock 
to  pollute  the  water  in  such  ditch.  Such  a 
case  is  Bellevue  v.  Daly,  15  L.R.A.  (N.S.) 
992,  and  others  are  included  in  a  note  at- 
tached thereto. 

For  cases  on  pollution  of  stream  by 
mining  operations,  see  case  note  to  Straight 
V.  Hover,  22  L.R.A.(NS.)    276. 
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the  point  where  respondents  take  it,  using 
it  for  the  laundry  and  bathroom,  but  not 
for  drinking  or  culinary  purposes.  Respond- 
ents and  witnesses  testify  to  seeing  the 
horses,  cows,  and '  geese  in  the  pond ;  that 
the  pond  sometimes  has  what  they  describe 
as  a  "'green  scum"  on  its  surface,  and  leaves 
and  feathers  float  upon  it;  that  the  water 
when  it  reaches  them  has  a  bad  odor,  and 
in  their  opinion  is  unfit  for  domestic  use. 
Other  witnesses  for  appellants  testify  to 
drinking  the  water  at  tlie  point  of  respond- 
ents' taking,  and  finding  it  sweet  and  clear; 
others  that  the  spring  and  pond  were  clean. 
It  cannot  be  gathered  from  all  the  evi- 
dence of  respondents  but  that  the  use  of  the 
spring  and  pOnd  by  appellants  was  a  natu- 
ral use.  They  had  the  right  to  use  the 
spring  and  pond  to  water  their  cattle  or  for 
their  geese  to  swim  upon,  and  the  pollution 
of  the  water,  being  a  natural  incident  to  a 
proper  and  reasonable  use,  cannot  be  re- 
strained nor  prevented.  Gould  v.  Hudson 
River  R.  Co.  6  N.  Y.  522,  552.  In  the  case 
of  Helfrich  v.  Catonville  Water  Co.  74  Md. 
269,  13  L.R.A.  117,  28  Am.  St.  Rep.  245, 
22  Atl.  72,  a  case  similar  in  many  respects 
to  the  case  before  us,  the  court,  discussing 
the  rights  of  the  parties,  says:  **\Ve  must 
confess  that  the  right  of  a  man  to  cultivate 
his  own  fields,  and  to  pasture  his  cattle  on 
his  own  land,  is  of  an  original  and  primary 
character,  and  that  it  would  be  oppressive 
to  interfere  with  the  free  exercise  of  it, 
except  under  a  necessity  caused  by  grave 
public  considerations.  The  washings  from 
cultivated  fields  might,  and  probably  would, 
carry  soil  and  manure  into  streams  of  wa- 
ter, and  make  them  muddy  and  impure;  and 
so  the  habits  of  cattle,  according  to  their 
natural  instincts,  would  lead  them  to  stand 
in  the  water  and  befoul  the  stream;  but, 
nevertheless,  the  owners  of  the  land  must 
not  lose  the  beneficial  use  of  it.  The  incon- 
veniences which  arise  from  the  pollution  of 
the  water  by  these  causes  must  be  borne 
by  those  who  suffer  from  them.  ...  So 
far  as  we  can  see  from  the  record,  there  was 
nothing  unreasonable  or  unusual  in  the  way 
in  which  the  cattle  were  pastured  in  this 
lot.  If  Helfrich  had  wantonly  or  recklessly 
befouled  the  water  of  the  stream,  or  had 
harassed  the  water  company  or  injured  its 
business  by  an  immoderate  and  excessive 
exercise  of  his  acknowledged  rights,  he 
would  justly  have  been  responsible  for  his 
conduct;  but  nothing  of  this  kind  can  be 
justly  attributed  to  him.  He  seems  to  have 
used  his  pasture  as  all  men,  time  out  of 
26  L.R^(N.S.)  15 


mind,  have  done  in  like  cases.  We  are  not 
unmindful  of  the  vast  number  of  cases  where 
persons  have  been  enjoined  from  committing 
nuisances  in  running  streams,  and  from  de- 
positing or  permitting  to  be  deposited  in 
them  noxious,  deleterious,  or  unwholesome 
matter,  and  from  any  unlawful  or  unreason- 
able thing  which  impairs  the  legitimate  use 
of  the  water  by  riparian  owners.  Nor  have 
we  overlooked  the  numerous  cases  where  it 
has  been  held  that  certain  kinds  of  manu- 
facturing establishments  have  infringed  the 
vested  rights  of  such  owners.  Our  opinion 
is  placed  on  the  distinct  ground  that  Hel- 
frich was  using  his  pasture  lot  in  a  reason- 
able manner,  and  that  he  had  a  right  so  to 
use  it."  A  like  conclusion  is  reached  in 
People  v.  Hulbert,  131  Mich.  156,  64  L.R.A. 
265,  100  Am.  St.  Rep.  688,  91  N.  W.  211, 
where  the  court  reviews  many  authorities, 
holding  the  ordinary  use  of  the  water  for 
the  home  and  cattle  is  a  reasonable  use,  and 
hence  a  permissive  use.  In  Hazeltine  v. 
Case,  40  Wis.  391,  32  Am.  Rep.  716,  1  N.  W. 
66,  it  was  held  that  the  keeping  of  hogs 
inclosed  in  a  yard,  upon  a  small  running 
stream,  was  a  reasonable  use,  even  though 
the  hogs  so  befouled  the  stream  that  the 
lower  proprietor  could  not  use  the  water 
for  culinary  purposes.  See  also  Gould,  Wat- 
ers, §§  205*  366. 

We  therefore  hold  that  appellants'  use  of 
the  spring  and  pond  was  a  natural  and  rea- 
sonable use,  and  that  it  cannot  be  enjoined. 
The  spring  which  did  not  flow  into  the  pond, 
but  was  likewise  affected  by  the  decree  of 
the  court,  was  riparian  to  appellants'  lands, 
but  not  to  respondents,'  it  being  shown  that 
in  its  natural  state  the  water  from  it*flowed 
into  Xjlarrison  creek,  and  could  not  reach  re- 
spondents' lot  unless  intercepted,  piped,  and 
thus  diverted,  which  respondents  did  about 
two  years  ago;  while  appellants'  use,  which 
was  enjoined,  had  been  for  twelve  years. 
Respondent.<<,  being  nonriparian  proprietors, 
could  not  enjoin  the  use  against  a  prior 
riparian  proprietor.  When  respondents  ap- 
propriated this  water,  they  appropriated 
what  then  existed,  and  no  cause  of  action 
is  open  to  them  to  change  rights  acquired 
by  a  prior  lawful  use.  Conrad  v.  Arrowhead 
Hot  Springs  Hotel  Co.  103  Cal.  399,  37  Pac. 
386,  388. 

We  therefore  hold  the  injunction  was  im- 
properly issued,  and  the  judgment  is  re- 
versed, and  the  action  will  be  dismissed. 


Rudkin,   Ch.  J.,  and  Gose  and  Chad- 
wick,  J  J.,  concur.  , 
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AMANDA  L.  SHRADER 

V. 

CLEVELAND,  CINCINNATI,  CHICAGO, 
&  ST.  LOUIS  RAILWAY  COMPANY, 
Appt. 

(242  111.  227,  89  N.  E.  997.) 

Highway  »  changing:  grade  ^  benefit- 
ing railroad  —  liability. 

1.  A  railroad  company  is  under  a  con- 
stitutional provision  requiring  payment  of 
damages  for  property  injured  for  public  use, 
liable  for  injury  to  property  abutting  on 
the  street,  by  the  construction  of  a  via- 
duct, under  authority  of  the  municipality, 
to  carry  a  street  over  its  tracks  which  in- 
tersect it,  if  the  work  is  done  for  its  bene- 
fit, to  enable  it  to  lay  its  tracks  through 
the  municipoility. 

Trial  ^  instruction  ^  absence  of  preju- 
dice. 

2.  A  railroad  company  which  is  sought 
to  be  held  liable  for  obstructing  the  drain- 
age  from  a   lot  abutting  on   a  street,   the 


grade  of  which  it  changes  for  its  own  bene- 
fit, is  not  injured  by  a  statement  in  an  in- 
struction as  to  the  character  of  opening 
which  it  should  have  left  in  its  embanic- 
ment,  if  it  in  fact  left  none. 

Appeal  —  erroneous     evidence  ^  non- 
prejudicial error. 

3.  The  erroneous  admission  of  evidence 
upon  the  question  of  damages  for  injury  to 
abutting  property  by  the  construction  of  a 
viaduct  in  a  street  is  not  reversible  error, 
if  there  is  sufficient  competent  evidence  to 
sustain  the  verdict. 

(October  26,  1909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Court,  Fourth  District, 
affirming  a  judgment  of  the  Circuit  Court 
for  Lawrence  County  in  plaintiff's  favor  in 
an  action  brought  to  recover  damages  for 
injuries  to  plaintiff's  property  caused  by 
the  alleged  negligent  construction  on  ad- 
joining property  of  an  approach  to  a  via- 
duct, which  obstructed  proper  drainage  from 
plaintiff's  property.    Affirmed. 


Note.  ^  Liability  of  railroad  company 
to  abutting  otmer  for  damages  from 
chatige  of  grade  of  highway  neces- 
sary to  carry  it  across  tracks. 

This  note  includes  only  cases  in  which  the 
railroad  crosses  the  highway,  and  excludes 
cases  in  which  it  runs  longitudinally  on 
and  along  it. 

It  is  held  by  what  is  probably  the  better 
reason  that  an  injury  to  an  abutting  own- 
er by  a  change  of  grade  in  a  highway,  neces- 
sary to  carry  it  across  the  tracks  of  a  rail- 
road, is  a  taking  within  the  meaning  of  a 
constitutional  provision  that  private  prop- 
erty shall  not  be  taken  for  public  use  with- 
out the  payment  of  just  compensation,*  even 
though  the  change  of  grade  is  confined  to 
the  highway,  and  does  not  extend  to  the 
adjacent  land.  Indianapolis,  B.  &  W.  R. 
Co.  V.  Smith,  62  Ind.  428;  Egbert  v.  Lake 
Shore  &  M.  S.  R.  Co.  6  Ind.  App.  350,  33 
N.  E.  659;  Pennsylvania  Co.  v.  ^5tanley,  10 
Ind.  App.  421,  37  N.  E.  288,  38  N.  E.  421; 
Perrine  v.  Pennsylvania  R.  Co.  72  N.  J.  L. 
398,  61  Atl.  87;  Buchner  v.  Chicago,  M.  & 
N.  W.  R.  Co.  56  Wis  403,  14  N.  W.  273, 
later  appeal,  60  Wis.  264,  19  N.  W.  56 
(grade  of  highway  cut  down  to  level  of 
grade  of  track)  ;  Shealy  v.  Chicago,  M.  & 
N.  R.  Co.  72  Wis.  471,  40  N.  W.  175,  later 
appeal,  77  Wis.  663,  46  N.  W.  887  (grade 
of  highway  cut  down  to  level  of  grade  of 
track ) . 

And  the  liability  of  the  railroad  company 
was  asserted  in  Alabama  Midland  R.  Co.  v. 
Williams,  92  Ala.  277,  9  So.  203,  and  in 
Hare  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  10 
Pa.  Super.  Ct.  647,  in  which  the  constitu- 
tional provision  is  not  set  forth. 

But  the  contrary  is  hpld  in  other  ca9?3, 
partly  on   the   theory   that  the  damage   is 
not   of   a    direct   or    immediate,    but    of    a 
consequential      or      incidental,      character.  I 
26  L.R.A.(N.S.) 


Bradley  v.  New  York  &  N.  H.  R.  Co.  21 
Conn.  294  (embankment  impeding  access 
and  cutting  off  light  and  air) ;  Burritt  v. 
New  Haven,  42  Conn.  174;  Whittier  v. 
Portland  &  K.  R.  Co.  38  Me.  26  (cut  to 
bring  highway  to  level  of  track)  ;  Uline  v. 
New  York  C.  &  H.  R.  R.  Co.  101  N.  Y.  98, 
54  Am.  Rep.  661,  4  N.  E.  536  (raising 
grade)  ;  Conklin  v.  New  York,  O.  &  W.  R. 
Co.  102  N.  Y.  107,  6  N.  E.  603;  Rauenstein 
V.  New  York,  L.  &  W.  R.  Co.  136  N.  Y.  628, 
18  L.R.A.  768,  32  N.  E.  1047  (raising 
grade);  Talbot  v.  New  York  &  H.  R.  Co. 
151  N.  Y.  155,  45  N.  E.  382. 

In  some  jurisdictions  where  it  is  held 
that  a  municipality  is  not  liable  for  in- 
juries to  abutting  owners  caused  by  a 
change  of  grade  by  the  municipality,  it  is 
held  that  a  railroad  company  which,  by 
authority  from  a  municipality,  raises  the 
grade  of  a  street  to  carry  it  over  the  com- 
pany's tracks,  is  not  liable  for  damages  to 
an  abutting  property  owner  because  of  the 
change  of  grade,  since,  if  the  municipality 
could  do  the  work  without  liability,  it 
could  authorize  the  railroad  company  to  do 
so  without  liability.  Uline  v.  New  York 
C.  &  H.  R.  R.  Co.  and  Conklin  v.  New  York, 
O.  &  W.  R.  Co.,  supra;  Wilson  v.  New 
York  C.  &  H.  R.  R.  Co.  39  Hun,  661,  2  N. 
Y.  Supp.  65. 

And  it  has  been  held  that  railroad  com- 
panies are  not  liable,  unless  made  so  by 
statute,  for  damages  to  abutting  owners 
caused  by  changing  the  grade  of  the  rail- 
roads and  of  the  streets,  when  compelled  to 
do  so  to  get  rid  of  grade  crossings.  Robin- 
son V.  Great  Northern  R.  Co.  48  Minn.  445, 
51  N.  W.  384;  Kelly  v.  Minneapolis.  67 
Minn.  2J)4.  26  L.R.A.  92,  47  Am.  St  Rep. 
00.>,  59  X.  W.  304. 

But  when,  by  constitutional,  statutory, 
or  rhnrter  provision,  the  railroad  company 
is  required  to  make  compensation  for  prop- 
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Statement  by  Dunn,  J. : 

The  appellee  recovered  a  judgment  against 
appellant  for  $500  damages  to  real  estate. 
The  appellate  court  affirmed  the  judgment, 
and  the  defendant  appealed  to  this  court, 
having  obtained  a  certificate  of  importance. 

The  appellee  was  the  owner  of  a  lot,  on 
which  she  resided,  in  the  village  of  St. 
Francisville,  bounded  on  the  north  by  Clark 
street  and  on  the  west  by  Eleventh  street. 
It  was  nearly  level,  and  drained  west  across 
Eleventh  street  through  a  tile  placed  in  the 
street  for  that  purpose.  The  appellant's 
railroad  track  is  a  few  feet  west  of  and 
nearly  parallel  with  Eleventh  street,  cross- 
ing- Clark  street  west  of  the  appellee's  lot 
in  a  cut  about  15  feet  deep.  On  February 
12,  1907,  an  ordinance  of  the  village  was 
passed  granting  to  the  Cairo,  Vincennes,  & 
Chicago  Railway  Company,  under  which  the 
appellant  claims,  permission  to  construct, 
maintain,  and  operate  its  railroad  over 
certain  streets  and  alleys  of  the  village,  up- 
on the  express  condition,  among  other  things, 


that  it  should  erect  and  permanently  main- 
tain a  viaduct,  or  overhead  bridge,  and  the 
approaches  thereto,  over  its  track  on  Clark 
street,  provided  the  village  should  first  estab- 
lish the  grade  of  said  street  on  both  sides 
of  appellant's  right  of  way  at  a  sufficient 
elevation  to  permit  the  construction  of  said 
viaduct,  or  overhead  bridge,  with  a  vertical 
clearance  of  21  feet  above  the  top  of  the 
rails  of  the  track.  The  ordinance  further 
provided  that  the  grade  of  the  street  at 
each  end  of  the  bridge  should  be  coincident 
with  the  ends  of  that  structure,  and  should 
be  reduced  1  foot  in  12  until  the  existing 
grade  of  the  street  was  reached,  and  appel- 
lant was  authorized  to  construct  the  ap- 
proaches to  the  bridge  on  the  grade  so  estab- 
lished. The  ordinance  required  the  pay- 
ment of  $500  by  the  appellant  to  the  vil- 
lage, and  contained  provisions  releasing  the 
appellant  from  any  liability  in  respect  to 
other  crossings.  The  appellant  accepted  the 
ordinance,  paid  the  $500,  and  otherwise  com- 
plied with  the  terras  of  the  ordinance.    Ap- 


erty  taken  or  injured,  the  abutting  owner 
is  entitled  to  compensation  for  injuries  eius- 
tained  from  the  cliange  of  grade.  Bradley 
V.  New  York  &  N.  H.  R.  Co.  supra  (em- 
bankment impeding  access  and  cutting  off 
light  and  air)  ;  Nicholson  v.  New  York  & 
N.  H.  R.  Co.  22  Conn.  74,  58  Am.  Dec.  390 ; 
Burritt  v.  New  Haven,  supra  (embankment 
obstructing  access  and  cutting  ofT  light 
and  air)  ;  Chicago,  M.  &  St.  P.  R.  Co. 
T.  Chicago,  183  111.  341,  55  N.  E.  048; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Pratt,  53 
111.  App.  263  (embankment  obstructing 
acre«s)  ;  Gates  v.  Chicago,  St.  P.  &  K.  C. 
R.  Co.  82  Iowa,  518,  48  N.  W.  1040  (em- 
bankment to  raise  highway  to  level  of 
track)  ;  Nicks  v.  Chicago,  St.  P.  &  K.  C.  R. 
Co.  84  Iowa,  27,  50  N.  W.  222  (embank- 
ment to  carry  highway  over  tracks)  ;  Park- 
er V.  Boston  &  M.  R.  Co.  3  Cush.  107,  50 
Am.  Dec.  709  (embankment  to  carry  high- 
way over  tracks) ;  Gardiner  v.  Boston  &  W. 
R.  Corp'.  9  Cush.  1  (grade  raised  to  carry 
highway  over  track) ;  New  York,  N.  H.  & 
H.  R.  Co.  178  Mass.  386,  59  N.  E.  1020; 
Clark  V.  Elizabeth,  61  N.  J.  L.  5G5,  40  Atl. 
616,  737;  Jersey  City  v.  Central  R.  Co.  40 
N.  J.  Eq.  417,  2  Atl.  262  (raising  estab- 
lished grade  of  street  over  railroad) ;  Re 
Buffalo  Grade  Crossing  Comrs.  168  N.  Y. 
659,  61  N.  £.  1129,  affirming  59  App.  Div. 
498,  69  N.  Y.  Supp.  152;  Lake  Shore  &  M. 
S.  R.  Co.  V.  BrouTi,  16  Ohio  C.  C.  269  (em- 
bankment to  carry  highway  over  railroad 
tracks)  :  Wead  v.  St.  Johnsbury  &  L.  C. 
R.  Co.  64  Vt.  52,  24  Atl.  361;  Bowen  v. 
Canada  S6uthern  R.  Co.  14  Ont.  App. 
Rep.  1. 

But  if  no  actual  damage  is  sustained,  the 
abutting  owner  is  not  entitled  to  recover  as 
for  a  technical  trespass,  when  the  railroad 
company  has  authority  to  make  the  change. 
Nicholson  v.  New  York  &  N.  H.  R.  Co. 
supra  ( embankment ) . 
26  L.RJ^.(N.S.) 


A  railroad  company  is  liable  to  the  own- 
er of  land  on  a  street  or  alley  closed  at  one 
end  by  a  change  of  grade  caused  by  the 
raising  of  a  bridge  carrying  the  highway 
over  the  railroad  tracks,  even  though  the 
obstruction  was  not  immediately  in  front  of 
and  touching  his  premises,  since  he  suf- 
fered a  special  injury.  Pennsylvania  Co  v. 
Stanley,  supra;  Dairy  v.  Iowa  C.  R.  Co. 
113  Iowa,  716,  84  N.  W.  688;  Brakken  v. 
Minneapolis  &  St.  L.  R.  Co.  29  Minn.  41, 
11  N.  W.  124.  Contra:  Putnam  v.  Boston 
&  P.  R.  Corp.  182  Mass.  351,  65  N.  E.  790 
(but  damages  may  be  recovered  if  all  ac- 
cess is  cut  off,  even  pending  progress  of 
making  change  of  grade). 

The  fact  that  a  change  of  grade  which 
caused  injury  to  an  abutting  owner  was 
made  under  the  direction  of  the  munici- 
pality will  not  exempt  the  railroad  com- 
pany from  liability,-  when  a  statute  re- 
quires damages  to  be  paid  to  such  abutting 
owner,  and  the  wofk  was  done  for  the  bene- 
fit of  the  railroad  company.  Nicks  v.  Chi- 
cago, St.  P.  &  K.  C.  R.  Co.;  Gardiner  v. 
Boston  &  W.  R.  Corp.;  and  Lake  Shore  & 
M.  S.  R.  Co.  V.  Brown, — supra. 

Nor  is  the  railroad  company  relieved 
from  liability  because  the  municipality  it- 
self did  the  grading  on  account  of  the 
wrongful  neglect  or  refusal  of  the  railroad 
company  to  do  so.  Burritt  v.  New  Haven, 
supra. 

Where  a  city  alone  has  authority  to  con- 
struct a  viaduct  in  a  street,  and  one  is  so 
constructed  by  the  city,  to  carry  a  high- 
way over  the  tracks  of  an  existing  railroad, 
the  railroad  company  cannot  be  held  for  a 
private  injury  to  adjoining  property  caused 
by  the  viaduct,  even  though. the  \»*orfc  was 
done  under  the  joint  superintendence  of  a 
public  official  of  the  city  and  the  chief  engi- 
neer of  the  railroad  company,  and  though 
the    railroad    company    contributed   to    the 
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p roaches  to  the  bridge  from  both  Clark 
street  and  Eleventh  street  were  constructed 
by  appellant,  of  earth,  extending  entirely 
along  the  sides  of  appellee's  lot,  leaving  a 
space  between  the  lot  and  the  embankment. 
The  tile  across  Eleventh  street  was  removed, 
and  no  way  was  provided  for  the  flow  of 
water  from  the  lot.  Later  the  earth  washed 
down  against  the  fence  and  into  the  lot, 
and  there  was  evidence  that  access  to  the 
lot  and  the  flow  of  water  from  it  were  ob- 
structed, and  the  lot  thereby  damaged. 

Messrs.  Ij.  J.  Hackney,  F.  ti.  Littleton, 
Andrews  A  Vanse,  Conger  A  Conger, 
and  Gee  A  Darncs,  with  Mr.  James 
Vause,  Jr.,  for  appellant: 

A  municipal  corporation  has  power  to 
change  the  grade  of  its  streets,  not  only  to 
meet  the  exigencies  of  ordinary  travel,  but 
also  those  in  anticipation,  or  as  part  of  a 
scheme  of  separating  ^the  grade  of  its  streets 
from  that  of  railroad  crossings. 

Bloomington  v.  Pollock,  141  111.  340,  31 
N.  E.  146;  Dill.  Mun.  Corp.  1st.  ed.  §  245, 
note  2;  2  Abbott,  Mun.  Corp.  §  514,  p.  1302; 
Summerfield  v.  Chicago,  107  111.  270,  64 
N.  E.  400;  People  ex  rel.  Murphy  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  217  111.  504,  76  N.  E. 
673;  Weage  v.  Chicago  &  W.  I.  R.  Co.  227 
111.  421,  11  L.R.A.(N.S.)  680,  81  N.  E. 
424. 

When  a  city  or  village,  in  the  exercise  of 
its  charter  powers,  either  by  itself  or  an- 
other, makes  such  change  in  grade,  it  alone 
is  responsible  to  abutting  owners,  for  con- 
sequential damages,  if  any,  resulting  from 
such  authorized  change  in  grade. 


Chicago  v.  Jackson,  106  111.  496,  63  N.  E. 
1013,  1135;  Culbertson  &  B.  Packing  &  Pro- 
vision Co.  V.  Cliicago,  111  111.  051;  Tinker 
V.  Rockford,  137  111.  123,  27  N.  E.  74;  Stack 
V.  East  St.  Louis,  85  111.  377,  28  Am.  Rep. 
610;  Chicago  v.  Lonergan,  106  111.  518,  03 
N.  E.  1018;  Winnetka  v.  Clifford,  201  111. 
475,  66  N.  E.  384 ;  Chicago  v.  McShane,  102 
111.  App.  239;  Chicago  v.  Baker,  30  C.  C. 
A.  304,  58  U.  S.  App.  600,  86  Fed.  753; 
Atchison,  T.  &  8.  F.  R.  Co.  v.  Lenz,  35  111. 
App.  330. 

Plaintiff  could  only  recover  from  defend- 
ant for  a  wrongful  act  of  omission  or  com- 
mission. 

Culbertson  &  B.  Packing  &  Provision  Co. 
V.  Chicago,  111  111.  658;  Wright  v.  Chicago 
&  N.  W.  R.  Co.  7  111.  App.  438;  Nitro: 
glycerine  Case  (Parrott  v.  Wells)  15  Wall. 
524,  21  L.  ed.  206. 

The  duty  imposed  by  law  upon  defendant 
in  regard  to  the  construction  of  a  crossing' 
was  only  coextensive  with  the  joint  terri- 
torial limits  of  its  right  of  way  and  the 
street. 

Chicago  &  N.  W.  R.  Co.  v.  Chici.go,  140 
111.  300,  20  N.  E.  1109;  Bloomingtc*.  v.  Illi- 
nois C.  R.  Co.  154  111.  539,  30  N.  E  478. 

Where  evidence  is  admitted  of  damages 
for  which  there  could  be  no  recover  under 
the  law,  the  whole  of  the  judgment  based 
thereon  becomes  tainted. 

Illinois  C.  R.  Co.  v.  Trustees  of  Schools, 
212  111.  400,  72  N.  E.  39;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Lenz,  supra;  Chicago  v.  Spoor, 
190  111.  347,  GO  N.  E.  540;  Barr  v.  Wilming- 
ton Coal  Min.  &  Mfg.  Co.  6  111.  App.  442; 
Pittman  v.  Gaty,  10  111.  ISO. 


cost,  since  the  viaduct  was  still  public  prop- 
erty belonging  to  the  city  alone,  and  the  aid 
furnished  by  the  railroad  company  must  be 
considered  a  mere  donation.  Culbertson  & 
B.  Packing  &  Provision  Co.  v.  ('hicago.  111 
111.  651;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Ijenz,  35  111.  App.  330;  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Arnold,  52  Kan.  720,  35  Pac.  780. 

A  statute  giving  a  railroad  company  the 
right  to  change  the  grade  of  public  high- 
ways and  build  its  road  across  them  will 
not  be  construed  as  intending  to  grant  au- 
thority to  injure  and  interfere  Avith  private 
property  rights  without  making  compensa- 
tion, even  though  it  relieves  the  company 
from  liability  so  far  as  concerns  the  pub- 
lic. Egbert  v.  Lake  Shore  &  M.  S.  R,  Co.; 
Pennsylvania  Co.  v.  Stanley,  and  Perrine  v. 
Pennsylvania  R.  Co., — supra. 

The"  fact  that  an  abutting  owner  sold  to 
the  railroad  company  a  right  of  way 
through  his  property  will  not  prevent  his 
recovery  for  damages  suffered  irom  change 
of  grade,  unless  the  terms  of  the  sale  or 
attendant  circumstances  authorized  the  in- 
ferences that  the  resulting  damage  was  in- 
cluded in  the  compensation  paid.  Alabama 
Midland  R.  Co.  v.  Williams  and  Perrine  v. 
Pennsylvania  H.  Co.  supra. 
26  L.R.A.(N.S.) 


An  abutting  owner  is  not  estopp:d  from 
claiming  damages  because  of  his  consent 
to  the  building  of  a  new  sidewalk  to  take 
the  place  of  an  old  one  torn  away  to  make 
room  for  the  improvements,  when  the  in- 
jury was  not  occasioned  by  the  particular 
manner  in  which  the  sidewalk  was  con- 
structed. Atchison,  T.  &  S.  F.  R.  Co.  v. 
Pratt,  supra. 

Abutting  owners  will  not  be  enjoined 
from  suing  a  railroad  company  for  injuries 
caused  by  a  change  of  grade  of  a  street, 
made  necessary  by  an  elevation  of  the 
railroad  tracks,  merely  because  the  city  had 
contracted  with  the  company  to  assume 
any  liability  for  damages  for  changing  the 
grade.  United  New  Jersey  R.  &  Canal  Co. 
V.  Lewis,  OS  N.  J.  Eq.  437,  50  Atl.  227. 

When  an  embankment  on  a  street  is  un- 
lawfully made  by  a  railroad  company, 
owing  to  an  unauthorized  change  of  grade 
of  its  track,  or  an  increase  of  its  width, 
permanent  damages  cannot  be  recovered, 
since  it  will  not  be  presumed  that  the  tres- 
pass will  continue.  Uline  v.  New  York 
C.  &  H.  ^.  R.  Co.  supra ;  Ottenot  v.  New 
York,  L.  &  W.  R.  Co.  119  N.  Y.  003,  23  N. 
E.  100;  Rauerstein  v.  New  York,  L.  &  W. 
R.  Co.  120  N.  Y.  601,  24  N.  E.  1020. 
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^lessrs.  Georj^c  P.  Ramsey,  George  W. 
Lackey,  and  W.  S.  Wilhlte,  for  appellee: 

The  defendant  is  liable,  as  the  legal  duty 
to  construct  the  approaches  rested  upon  it, 
and  it  actually  constructed  them. 

Chicago  &  W.  I.  R.  Co.  v.  Ayres,  106  111. 
511;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Pratt, 
53  111.  App.  263;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Lenz,  35  111.  App.  330;  Chicago,  B. 
&  Q.  R.  Co.  V.  Chicago,  35  111.  App.  206. 

Dunn,  J.,  delivered  the  opinion  of  the 
court : 

That  appellee's  lot  was  damaged  by  the 
change  in  the  grade  of  the  street  is  not 
denied,  but  it  is  claimed  by  appellant  that 
the  village  alone,  and  not  the  appellant,  is 
liable  for  such  damages.  The  village  had 
the  right  to  change  the  grade  of  the  streets 
in  its  discretion,  subject  only  to  the  quali- 
fication that  such  grade  was  not  so  wholly 
unreasonable  as  to  render  the  ordinance  fix- 
ing it  void.  Its  act  in  doing  so  was  not 
wrongful,  though  it  damaged  the  appellee's 
lot.  The  appellee,  however,  was  entitled  to 
compensation  for  such  damage.  Any  change 
in  the  grade  of  a  street  whereby  access  to 
private  property  is  obstructed  is  a  damage 
to  such  property,  for  which  the  owner,  under 
the  Constitution,  is  entitled  to  compensa- 
tion. Chicago  V.  Jackson,  190  111.  496,  63 
N.  E.  1013,  1135;  Chicago  v.  Lonergan,  196 
111.  518,  63  N.  E.  1018.  A  city  or  village 
may  rightfully  authorize  a  railroad  eomp.Tny 
to  occup3'  and  use  a  public  street  witli  its 
railroad  track.  Summerfield  v.  Chicago,  197 
111.  270,  64  X.  E.  490;  Ligare  v.  Chicago, 
139  111.  46,  32  Am.  St.  Rep.  179,  28  X.  E. 
934;  Stack  v.  East  St.  Louis,  85  111.  377, 
28  Am.  Rep.  619;  Olney  v.  Wharf,  115  111. 
519,  56  Am.  Rep.  178,  5  X.  E.  366;  Stone 
V.  Fairburj',  P.  &  X.  W.  R.  Co.  68  111.  394, 
18  Am.  Rep.  556;  Murphy  v.  Chicago,  29 
111.  279,  81  Am.  Dec.  307.  Such  use  is  con- 
sistent with  the  trust  upon  which  the  streets 
are  held  by  the  municipality,  and  is  not 
a  diversion  of  them  from  their  legitimate 
purpose,  which  is  for  the  passage  of  persons 
and  property.  The  railroad  company  is, 
however,  held  liable  to  adjoining  property 
owners  for  the  damages  occasioned  by  any 
direct  physical  obstruction  or  injury  to  their 
right  of  use  or  enjoyment  of  their  property, 
by  which  they  sustain  some  pecuniary  dam- 
age in  excess  of  that  sustained  by  the  pub- 
lic generally.  Stone  v.  Fairbury,  P.  &  X. 
W.  R.  Co,  supra ;  CMiicago  &  W.  I.  R.  Co. 
v.  Ayres,  106  111.  511;  Rigmy  v.  Chicago, 
102  III.  64;  Penn  Mut.  L.  Ins.  Co.  v.  Heiss, 
141  111.  35,  33  Am.  St.  Rep.  273,  31  X.  E. 
138. 

An  effort  is  made  to  distinguish  this  case 
from  the  case  in  which  a  railroad  company 
acting  under  the  authority  of  a  municipal 
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ordinance  has  constructed  its  road  in  a 
public  street,  and  has  thereby  damaged  ad- 
joining property.  It  is  said  that  no  damage 
was  caused  by  the  building  of  the  railroad, 
but  that,  if  there  was  any  .damage,  it  re- 
sulted from  the  change  in  the  grade  of  the 
street;  that  the  village  had  the  right  to 
change  the  grade  to  carry  it  over  the 
railroad,  on  the  bridge,  and  if  it  did  so, 
either  by  itself  or  another,  it  alone  is  re- 
sponsible for  the  damages.  In  fact,  how- 
ever, the  work  done  in  these  streets  was 
done  by  the  appellant  for  its  own  benefit, 
and  we  know  of  no  reason  why  the  liability 
of  the  appellant  should  be  different  from 
what  it  would  be  if  rails  were  to  be  laid 
along  the  grade  instead  of  under  it.  In 
both  cases  the  work  is  lawfully  done,  under 
authority  of  a  municipal  ordinance,  for  the 
benefit  of  the  company,  to  enable  it  to  lay 
its  tracks  through  the  village,  and  to  com- 
ply with  the  requirements  of  the  ordinance. 
While  the  grade  was  established  by  the  vil- 
lage, and  it  was  liable  for  any  damage 
caused  to  abutting  property  by  the  change, 
it  was  the  crossing  of  the  street  by  the  rail- 
road which  made  the  change  of  grade  neces- 
sary to  the  accommodation  and  protection 
of  persons  using  the  street.  It  was  in 
order  that  the  company  might  have  the 
privilege  of  crossing  the  street,  that  it  was 
required  to  erect  the  approaches  so  as  to 
restore  the  street  to  a  condition  which 
would  be  safe  for  public  travel,  and  would 
not  unnecessarily  impair  its  usefulness. 
While  the  approaches  to  the  viaduct  were 
no  part  of  the  railroad,  their  construction 
by  the  company  was  made  necessary  by  the 
construction  of  the  railroad,  under  the  ordi- 
nance. The  fact  that  the  appellant  had  the 
lawful  right  to  do  the  work  in  the  manner 
it  did  does  not  relieve  it  from  liability  to 
pay  for  the  damage  done  to  private  prop- 
erty by  the  work.  Xeither  the  municipality 
nor  the  legislature  could  authorize  appellant 
to  damage  private  property  without  paying 
for  it.  Appellee's  claim  did  not  rest  upon 
the  ground  that  appellant's  action  was 
wrongful,  but  on  the  ground  that  the  dam- 
age to  her  property,  though  caused  by  law- 
ful authority,  must  be  paid  for. 

The  case  of  Culbertson  &  B.  Packing  & 
Provision  Co.  v.  Chicago,  111  111.  651,  is 
regarded  by  the  appellant  as  controlling 
here.  In  that  case  the  city  built  the  via- 
duct. The  Pennsylvania  company  contribu- 
ted $14,000  toward  the  expenses  of  construc- 
tion, with  the  stipulation  that  the  viaduct 
should  be  built  under  the  joint  superin- 
tendence of  the  department  of  public  works 
and  the  engineer  of  the  company.  The  rail- 
road had  already  been  built.  The  city 
determined  to  erect  a  viaduct  over  the 
tracks,  provided  the  railroad  company  would 
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agree  to  pay  $14,000  of  the  cost.  The  city, 
and  not  the  railroad  company,  was  the  mov- 
ing party.  The  viaduct  was  a  public  im- 
provement. It  was  constructed  in  the  in- 
terest of  the  public,  and  not  in  the  interest 
of  the  railroad  company,  though  the  latter 
probably  was  benefited.  It  was  held  that 
the  city  might  lawfully  construct  the  via- 
duct, and  the  contribution  of  the  Pennsyl- 
vania company  to  its  cost  did  not  make  it 
liable  for  the  damages  caused  by  its  con- 
struction; that  a  private  donation  to  a  pub- 
lic improvement  does  not' change  the  charac- 
ter of  the  work  as  a  public  improvement 
in  any  degree,  even  though  private  parties 
are  benefited.  Here,  however,  the  railroad 
company  did  the  work  for  its  own  benefit, 
to  enable  it  to  comply  with  the  requirements 
for  crossing  the  street,  and  is  liable  for  the 
damages  caused  by  its  work.  The  case  of 
Tinker  v.  Rockford,  137  111.  123,  27  N.  E. 
74,  refers  only  to  the  liability  of  the  city, 
and  not  to  that  of  the  railroad  company. 
The  case  of  Uline  v.  New  York  C.  &  H.  R. 
R.  Co.  101  N.  Y.  98,  54  Am.  Rep.  661,  4 
N.  E.  636,  holds  that  a  railroad  company 
which,  by  authority  from  a  city,  had  raised 
the  grade  of  a  street,  to  carry  it  over  the 
company's  tracks,  is  not  liable  for  damages 
to  an  abutting  property  owner  because  of 
the  change  in  grade,  for  the  reason  that  the 
city  could  have  raised  the  grade  of  the 
street  without  liability  to  adjoining  owners, 
and  could  therefore  authorize  the  railroad 
company  to  do  so  without  such  liability. 
This  reason  does  not  exist  in  this  state,  and 
we  do  not  agree  with  the  conclusion. 

It  is  argued  that  both  counts  of  the  dec- 
laration are  bad,  that  neither  states  facts 
showing  any  duty  on  the  part  of  the  de- 
fendant, and  that  every  averment  may  be 
true,  and  still  the  improvement  have  been 
law^fuUy  made.  The  declaration  avers  ap- 
pellee's ownership  of  a  lot  at  Eleventh  and 
Clark  streets,  defendant's  erection  of  a 
bridge  over  its  tracks  at  Clark  street,  and 
of  high,  narrow,  and  steep  approaches  on 
Clark  street  and  Eleventh  street,  whidi  ob- 
struct access  to  her  lot  and  the  flow  of 
water  from  it.  The  duty  not  to  damage  ap- 
pellee's property  by  the  erection  thus  placed 
in  the  street  arose  from  these  facts,  and 
exists  even  though  the  improvement  was 
lawfully  made. 

Appellee's  instructions  1,  3,  and  4  are  ob- 
jected to.  The  first  tells  the  jury  that,  in 
the  construction  of  the  approaches  across 
a  natural  drain,  the  appellant  was  bound 
to  construct  culverts  through  the  embank- 
ment. The  appellant  objects  to  the  use  of 
the  word  "culvert."  Where  the  openings 
are  referred  to  later  in  the  instruction, 
they  are  called  drains  or  channels.  The 
term  used  in  indicating  what  openings 
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should  have  been  made  in  the  embankment 
is  unimportant,  as  the  evidence  is  that  none 
were  left.  What  has  already  been  said  dis- 
poses of  the  objections  to  the  third  and 
fourth  instructions,  adversely  to  appellant's 
contention. 

Objections  were  made  and  overruled  to 
questions  asked  several  witnesses  in  regard 
to  the  damages.  The  objections  should  have 
been  sustained.  Tliere  was,  however,  evi- 
dence as  to  the  value  of  the  property  and 
its  depreciation,  which  sustains  the  verdict, 
and  we  do  not  regard  the  errors  in  the  ad- 
mission of  evidence  of  such  importance  as 
to  require  a  reversal  of  the  judgment. 

The  judgment  of  the  Appellate  Court  is 
affirmed. 

Petition  for  rehearing:  denied  December 
9,  1909. 
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LOUIS  D.  BRANDEIS,  Trustee,  Petitioner, 

V. 

EDWARD  ATKINS,  Impleaded,  etc.,  Appt. 

(204  Mass.  471,  90  N.  E.  861.) 

Conflict  of  laws  —  compromise  of  will 
contest  — meaning  of  terms. 

The  meaning  of  the  term  "heirs  at  law" 
in  an  agreement  compromising  a  will  con- 
test, which  is  approved  by  court,  is  to  be 

Note.  —  The  rule  derived  from  the  cases 
dealing  with  wills,  for  the  determination 
of  the  governing  law  in  ascertaining  the 
membership  of  the  indefinite  class  "heirs 
at  law,''  which  the  court  in  Bbandeis  v. 
Atkins  applied  by  analogy  to  the  com- 
promise agreement,  is  exemplified  in  the 
note  to  Lindsay  v.  Wilson,  2  L.R.A.  (N.S.) 
447.  The  necessity  in  this  case,  as  in  the 
analogous  cases  of  wills,  of  resorting  to 
any  extrinsic  law,  arises  from  the  necessity 
of  completing  and  rendering  specific  the 
partially  expressed  intention  of  the  parties 
to  the  agreement,  or  of  the  testator.  The 
question,  therefore,  is  essentially  one  of  in- 
tention. The  inference  in  this  case,  that 
the  parties  to  the  agreement  intended  that 
the  term  "heirs  at  law"  should  be  inter- 
preted according  to  the  laws  of  Massachu- 
setts, all  of  the  parties  at  the  date  of  com- 
promise, so  far  as  appears,  being  then  domi- 
ciled in  Massachusetts,  is  a  natural  one, 
and,  upon  the  whole,  perhaps  the  most  rea- 
sonable one,  but  is  not  the  only  possible 
one,  since  it  might  be  plausibly  argued  that 
the  parties  intended,  or  should  be  deemed 
to  have  intended,  to  leave  the  question  to 
be  determined  by  the  law  of  the  domicil  of 
the  person  in  question  at  the  time  of  her 
death,  the  event  which  made  it  necessary  to 
ascertain  the  persons  embraced  in  the  class. 
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determined  by  the  laws  of  the  state  where 
tlie  comproinise  was  made,  although  the 
person  whose  heirs  are  referred  to  dies  a 
resident  of  another  state,  where  the  will 
was  that  of  a  testator  domiciled  in  the 
former  state,  and,  at  the  time  of  the  com- 
promise, all  parties  in  interest  were  also 
domiciled  there. 

(January  20,  1910.) 

APPEAL  by  Edward  Atkins  from  a  decree 
of  the  Supreme  Judicial  Court  for  Suf- 
folk County  allowing  him  a  one-half  interest 
onlv  in  a  certain  trust  fund.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  F.  McClennen  and 
Austin  T.  Wright  for  appellant. 

Messrs.  William  A.  Pew,  Jr.,  and 
Carleton  H.  Parsons,  for  appellee: 

As  the  contract  under  which  the  trust 
was  created  was  to  be  performed  in  Mass- 
achusetts, the  law  of  the  place  of  perform- 
ance must  govern,  in  determining  the  rights 
of  the  parties  under  it. 

American  Malting  Co.  v.  Souther  Brew- 
ing Co.  194  Mass.  89,  80  N.  E.  526;  Car- 
negie V.  Morrison,  2  Met.  381 ;  Tarbox  v. 
Childs,  165  Mass.  408,  43  N,  E.  124;  Cod- 
man  V.  Krell,  152  Mass.  214,  25  N.  E.  90; 
Merrill  v.  Preston,  135  Mass.  451 ;  Lincoln 
V.  Perry,  149  Mass.  368,  4  L.R.A.  215,  21 
N.  E.  671. 

Rngg,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  petition  for  instructions  as  to 
the  disposition  to  be  made  of  a  fund  held 
under  the  terms  of  an  agreement  of  com- 
promise entered  into  for  the  purpose  of  end- 
ing a  contest  as  to  the  allowance  of  the  will 
of  one  Williams,  and  approved  in  1889  by 
the  supreme  judicial  court,  under  Rev. 
Laws,  chap.  148,  §  15.  The  testator,  and, 
for  aught  that  appears,  the  parties  to  the 
compromise,  were  residents  of  this  common- 
wealth. The  agreement,  so  far  as  now  ma- 
terial, provided  that  a  certain  fund  should 
be  set  apart  for  the  benefit  of  Marjorie  M. 
Atkins,  then  a  minor,  and  not  a  party  to 
the  agreement,  a  granddaughter  of  the  tes- 
tator, and  upon  her  death  before  the  ter- 
mination of  the  trust  by  lapse  of  time,  "be 
paid  to  her  heirs  at  law  freed  from  the 
trust."  In  1904  or  1905  Marjorie  M.  Atkins 
removed  from  Massachusetts,  which  had 
been  her  domicil  theretofore,  and  which  con- 
tinued to  be  the  domicil  of  her  mother,  the 
(laughter  of  the  testator,  and  acquired  and 
retained  a  domicil  in  the  state  of  New  York, 
where  she  died  in  1908.  Under  the  law  of 
the  state  of  New  York,  her  father,  Edward 
Atkins,  a  resident  of  Michigan,  is  her  sole 
heir  at  law,  while  under  the  law  of  this 
commonwealth  the  father  and  mother  would 
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be  her  heirs.  The  question  is  whether  the 
law  of  this  commonwealth  or  that  of  New 
York  shall  govern  in  determining  the  per- 
sons entitled  to  the  fund  as  her  heirs  at 
law. 

The  agreement  for  compromise  did  not 
become  a  part  of  the  will.  Although  the 
practice  is  to  insert  a  clause  in  the  decree, 
to  the  effect  that  the  estate  shall  be  adminis- 
tered in  accordance  with  the  agreement  for 
compromise  established  thereby,  yet  the 
rights  of  the  parties  growing  out  of  the 
agreement  rest  upon  it  and  .the  decree  con- 
firming it,  and  are  not  testamentary  rights. 
Blount  V.  Wheeler,  199  Mass.  330-339,  17 
L.R.A.(N.S.)  1036,  85  N.  E.  477;  Hastings 
V.  Nesmith,  188  Mass.  190,  74  N.  E.  323; 
Abbott  V.  Gaskins,  181  Mass.  501,  03  N.  E. 
933. 

If  the  question  arose  as  to  the  interpreta- 
tion of  precisely  the  same  language  used  in 
the  will  of  a  Massachusetts  testator,  the 
determination  of  the  heirs  at  law  would  be 
according  to  Massachusetts  law.  Lincoln  v. 
Perry,  149  Mass.  368,  4  L.R.A.  215,  21  N. 
E.  671;  Adams  v.  Adams,  154  Mass.  290- 
292,  13  L.R.A.  275,  28  N.  E.  260;  Proctor  v. 
Clark,  154  Mass.  45-^8,  12  L.R.A.  721,  27 
N.  E.  673.  The  same  principle  in  this  re- 
gard appears  to  prevail  in  other  jurisdic- 
tions. Re  Fergusson  [1902]  1  Ch.  483; 
Re  Devoe,  171  N.  Y.  281,  57  L.R.A.  536,  03 
N.  E.  1102;  Brown  v.  Ransey,  74  Ga.  210. 
It  would  be  unfortunate  if  one  standard  of 
construction  should  be  adopted  touching  the 
meaning  of  so  common  a  phrase  as  '*heirs 
at  law''  occurring  in  wills,  and  another  as 
to  the  same  phrase  employed  in  an  instru- 
ment, which,  although  contractual  in  origin, 
is  testamentary  in  effect,  and  is  by  decree  of 
court  made  a  direction  to  the  executor,  ad- 
ministrator, or  trustee  by  which  he  is  to 
be  guided  in  the  administration  of  his  trust. 

The  reasoning  upon  which  the  rule  as  to 
the  interpretation  of  these  words  in  wills 
is  founded  applies  equally  to  such  a  con- 
tract as  that  before  us.  The  instrument 
was  drafted  and  executed  in  this  common- 
wealth by  its  residents,  in  regard  to  the 
proof  of  the  will  of  one  of  its  deceased 
citizens,  offered  for  allowance  in  our  courts, 
and  provided  for  the  appointment  of  a 
trustee  to  administer  a  fund  for  the  benefit 
of  a  minor  domiciled  here.  All  parties  to  it 
were  probably  more  familiar  with  the  law 
of  Massachusetts  than  of  any  other  state, 
and  presumably  meant,  in  using  the  words 
**heirs  at  law,"  those  persons  who  would 
answer  that  description  by  our  law.  The 
heirs  of  Marjorie  M.  Atkins  do  not  trace 
their  title  to  the  fund  through  her,  but  it 
comes  to  them  directly,  under  the  terms  of 
the  agreement,  by  virtue  of  her  death  prior 
to  the  termination  of  the  trust  during  her 
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life.  See  Mullen  v.  Reed,  64  Conn.  240,  24 
L.R.A.  004,  42  Am.  St.  Rep.  174,  29  Atl. 
478.  In  Codman  v.  Krell,  152  Mass.  214, 
25  N.  E.  90,  it  was  held  that,  where  a  donor 
in  a  voluntary  declaration  of  trust  resided 
in  Massachusetts,  and  all  the  beneficiaries 
were  then  domiciled  here,  the  heirs  at  law 
of  one  of  his  children  who  subsequently  re- 
moved to  another  jurisdiction,  and  died 
there,  should  be  determined  according  to  the 
law  of  Massachusetts.  While  this  case  is 
not  decisive,  it  is  somewhat  analogous  to  the 
present.  Merrill  v.  Preston,  135  Mass.  451, 
depends  upon  the  peculiar  facts  of  that  case, 
and  is  not  inconsistent  with  the  conclusion 
here  reached.  If  it  be  objected  that  this 
view  involves  the  ascertainment  of  heirs  at 
law  on  an  h^'pothcsis  contrary  to  fact,  for 
the  reason  that  in  truth  the  heirs  at  law 
of  every  deceased  person  must  be  determined 
by  the  law  of  the  jurisdiction  of  his  domicil 
at  the  time  of  his  death,  the  same  objection 
obtains  to  the  rule  as  to  the  construction 
of  the  same  words  found  in  wills,  laid  down 
in  Lincoln  v.  Perry,  149  Mass.  368,  4  L.R.A. 
215,  21  N.  E.  071.  But  that  principle  is 
settled.  Moreover,  heirs  at  law  for  the  in- 
heritance of  real  estate  always  are  deter- 
mined according  to  the  law  of  the  juris- 
diction where  the  land  lies,  regardless  of  the 
domicil  of  the  deceased  owner. 

The  trustee  in  the  present  case  was  ap- 
pointed by  our  courts,  and  must 'administer 
the  trust,  and  finally  settle  his  relation  to 
the  fund,  according  to  our  law,  and  make 
distribution  of  it  here.  He  was  acting 
pursuant  to  a  contract  made  here,  con- 
firmed by  decree  of  our  courts,  respecting 
property  physically  in  Massachusetts,  and 
intended  to  be  executed  here.  Ordinarily, 
when  the  contract  is  made  and  to  be  per- 
formed in  the  same  jurisdiction,  the  law  of 
the  place  governs  the  construction  of  its 
language  and  the  rights  of  the  parties  undet 
it.  American  Malting  Co.  v.  Souther  Brew- 
ing Co.  194  Mass.  89,  80  N.  E.  526;  Old 
Dominion  Copper  Min.  &  Smelting  Co.  v. 
Bigelow,  203  Mass.  159,  174,  89  N.  E.  193. 

The  heirs  at  law  of  Marjorie  M.  Atkins 
should  be  determined,  therefore,  according 
to  the  law  of  Massachusetts,  because  of  the 
desirability  of  uniformity  in  the  rule  of 
construction  to  be  applied  to  the  same 
words  occurring  in  wills  and  in  contracts 
which  deal  with  the  disposition  of  the  estate 
of  a  testator,  l)ecause  that  result  seems  to 
conform  to  the  intent  of  the  parties,  and 
because  it  is  the  rule  which  would  be  fol- 
lowed in  the  interpretation  of  contracts  ex- 
ecuted and  to  be  performed  as  this  one  was. 

Decree  athrnied. 
CO  L.R.A.(N.S.) 


VERMONT    SUPREME   COURT. 

RE  LYDIA  ANN  ALLEN. 
(82  Vt.  305,   73  All.   1078.) 

Insane  <— commitincnt'—  hearing. 

1.  One  cannot  be  permanently  confined  in 
a  hospital  for  the  insane  without  sufficient 
notice  of  the  proceedings,  and  an  oppor- 
tunity to  defend. 

Same  —  statutory  construction  ^  valid- 
ity. 

2.  A  statutory  provision  for  a  court  of 
inquiry  to  determine  Avhether  or  not  one 
committed  to  a  hospital  for  the  insane  on 
the  certificate  of  physicians  is  a  public 
charge  will  be  construed  as  requiring  no- 
tice to  him,  although  it  does  not  expressly 
so  provide,  and  therefore  the  statute  can- 
not be  held  invalid  as  authorizing  a  com- 
mitment on  the  certificate  of  physicians 
without  a  hearing. 

Same  <—  commitment  on  physicians*  cer» 
tlflcates. 

3.  Commitment  of  one  to  an  insane  hos- 
pital on  the  certificates  of  physicians  not 
appointed  by  the  court,  without  any  inde- 
pendent investigation  by  the  court,  or  giv- 
ing the  alleged  insane  person  an  oppor- 
tunity to  defend,  is  invalid. 

Same  —  hearing  —  effect  of  certificates.. 

4.  Statutory  provisions  for  a  commitment 
of  an  alleged  insane  person  on  the  certifi- 
cate of  physicians,  and  an  inquisition  as 
to  whether  or  not   he   is  a  public  charge, 

Note,  —  NeccHsity  and  mifficiency  of  no^ 
tlce  of  lunacy  proceeding  to  the  aU 
Icffcd  lunatic. 

This  note  is  supplementary  to  the  note  to 
Evans  v.  Johnson,  23  L.R.A.  737,  where 
earlier  cases  are  collected  and  set  out. 

In  general. 

There  can  be  no  doubt  that  an  adjudi- 
cation of  insanity  against  an  individual  af- 
fects his  right  to  the  enjoyment  of  life, 
liberty,  and  property.  Re  Phillips,  158 
Mich.  155,  122  N.  W.  554.  From  which  it 
necessarily  follows  that  the  proceeding 
must  be  in  compliance  with  the  consti- 
tutional requirement  as  to  due  process  of 
law. 

In  Simon  v.  Craft,  182  U.  S.  427,  45  L. 
ed.  1106,  21  Sup.  Ct.  Rep.  830,  where  it 
appeared  that  actual  notice  was  served  upon 
the  alleged  lunatic,  the  court  said:  "The 
essential  elements  of  due  process  of  law 
are  notice  and  opportunity  to  defend." 

In  Re  Wellman,  3  Kan.  App.  100,  45  Pac 
726,  where  one  who  was  adjudged  to  be  of 
unsound  mind  was  committed  to  the  insane 
asylum,  the  court  said:  ** Independently 
of  statute^),  every  person  is  entitled  to  his 
day  in  court,  and  to  the  right  to  be  heard 
before  he  is  condemned.  No  mere  ex  parte 
proceeding  can  affect  either  personal  or 
property  rights.  Were  the  legislature  to 
attempt  to  enact  a  law  authorizing  judicial 
proceedings,  the  object  of  which  was  to  af- 
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make  the  certificate  merely  prima  facie  evi- 
dence of  insanity,  subject  to  be  over- 
thrown by  countervailing  evidence,  and  the 
statute  does  not  therefore  deprive  the  al- 
leged insane  person  of  his  liberty  without 
due  process  of  law. 

Same  —  court  order  —  validity. 

5.  An  order  of  a  court  of  probate  for  the 
removal  of  an  alleged  insane  person  to  a 
hospital  fnr  the  insane  is  void  where  no 
notice  is  given  to  him  of  the  hearing,  and 
no  finding  is  made  as  to  certain  facts  on 
the  existence  of  which  the  statute-  makes 
tue  removal  depend. 

Same  —  appeal  —  construction. 

G.  A  statute  providing  for  an  appeal  for 
the  commitment  of  a  person  to  a  hospital 
for  the  insane  on  a  certificate  of  physicians 
dfOH  not  apply  to  a  commitment  by  the 
I  r  hate  court  acting  as  a  court  of  inquir\'. 


Courts  —  limited  jnrisdiction  —  record. 

7.  An  order  of  a  probate  judge,  when 
exercising  a  special  and  limited  jurisdiction 
under  statutory  authority,  in  committing  a 
]erson  to  an  insane  hospital,  must,  in  order 
to  be  valid,  show  that  the  jurisdictional 
facts  existed. 

Insane  —  illegal  commitment  —  correc- 
tion. 

8.  Although  the  confinement  of  an  insane 
person  whose  going  at  large  would  be  dan- 
gerous to  himself  or  to  other  people  is  il- 
legal, he  will  not  be  set  at  liberty  under  a 
writ  of  habeas  corpus,  but  he  will  be  de- 
tained, to  permit  a  legal  commitment  to 
be  secured  under  legal  proceedings. 

(October  6,  1909.) 


icei  iiie  pe)8on  or  property  of  a  citizen, 
without  notice  or  opporlunity  to  be  heard, 
Bucli  legislation  would  be  rejected  and  re- 
pudiated in  advance,  as  an  intolerable  out- 
rage upon  the  rights  of  the  citizen.  It 
would  not  only  be  a  serious  infringement 
of  natural  rights,  but  would  be  a  flag  ant 
violation  of  the  constitutional  guaranty 
that  no  person  shall  be  deprived  of  his 
hberty  or  property  without  due  process  of 
law.  Notice  and  opportunity  to  be  heard 
lie  at  the  foundation  of  all  judicial  pro- 
cedure. They  are  fundamental  principles  of 
justice,  which  cannot  be  ignored.  Without 
them,  no  citizen  would  be  safe  from  the 
machinations  of  secret  tribunals,  and  the 
most  sane  member  of  the  community  might 
be  adjudged  insane,  and  landed  in  a  mad- 
house. It  will  not  do  to  say  that  it  is  use- 
less to  serve  notice  upon  an  insane  person; 
that  it  would  avail  nothing  because  of  his 
inability  to  take  advantage  of  it.  His 
{tanity  is  the  very  thing  to  be  tried.  At  the 
threshold  of  the  inquiry,  the  court  is  sup- 
posed to  have  no  knowledge  of  the  mental 
condition,  but  the  presumption  of  the  law 
is  in  favor  of  sanity.  Insanity,  like  crime, 
does  not  exist  in  law,  until  it  is  established 
by  evidence  in  a  proper  proceeding.  A  trial 
without  notice — a  mere  ex  parte  proceeding 
— has  no  proper  place  in  a  court  of  justice. 
It  is  a  nullity  and  void,  as  affecting  those 
not  parties  to  it." 

In  Supreme  Council,  R.  A.  v.  Nicholson, 
104  Md.  472,  65  Atl.  320,  10  A.  &  E.  Ann. 
C'as.  213,  it  was  held  that,  although  there 
was  no  statutory  requirement  to  that  ef- 
fect, the  alleged  lunatic  must  be  given 
timely  notice  of  the  proceedings,  and  an 
opportunity  to  be  heard.  The  court  said: 
"It  is  difiicult  to  overestimate  the  gravity 
and  seriousness  of  the  consequences  to  the 
citizen  which  necessarily  flow  from  an  ad- 
judication declaring  him  to  be  non  compos 
mentis.  He  is  devested  of  his  property,  and 
may  be  restrained  of  his  liberty,  and  in- 
carcerated in  an  insane  a.sylum.  To  assert 
that  this  can  be  done,  under  the  general 
principles  of  American  law,  without  notice, 
or  opportunity  to  be  heard,  is  shocking  to 
r.i»c*8  sen?e  of  justice  and  humanity." 
26  L.R.A.(N.S.) 


m  Hunt  V.  Searcy,  167  Mo.  158,  67  S.  W. 
206,  the  court  said:  "It  would  be  a  traves- 
ty upon  justice,  worthy  to  be  dramatized,  to 
hold  that  a  sane  man  is  entitled  to  notice 
before  his  liberty  or  property  can  be  taken 
from  him,  but  that  this  can  be  done  in  a 
probate  court,  in  a  proceeding  to  decLire  the 
person  so  to  be  treated  to  be  insane,  or  to 
declare  that  the  protection  of  the  Constitu- 
tion does  not  extend  to  a  person  who  is 
charged  to  be  insane,  and  that  upon  such  an 
ex  parte  charge,  in  an  ex  parte  proceeding, 
his  liberty  and  property  can  be  taken  away 
from  him,"  and  lield  that  notice  was  re- 
quired, whether  such  notice  was,  by  the  ■ 
statute  regulating  insanity  proceedings, 
made  necessary  or  not. 

In  Re  Lambert,  134  Cal.  020,  55  L.R.A. 
850,  86  Am.  St.  Rep.  296,  66  Pac.  851,  it 
was  held  that  a  r^tatute  which  permitt  d 
commitment  to  and  retention  in  a  hospital 
for  the  insane,  upon  an  application  by  a 
relative  or  a  ifriend  of  the  alleged  insane 
person,  or  by  any  one  of  certain  offic'aU, 
accompanied  by  the  certificate  of  two  physi- 
cians, without  any  provision  for  notice  to 
the  alleged  insane  person,  was  unconstitu- 
tional, as  depriving  him  of  liberty  without 
due  process  of  law. 

•  In  Jones  v.  learned,  17  Colo.  App.  76, 
66  Pac.  1071,  it  was  held  that,  althougli 
a  statute  providing  for  the  appointment  of 
conservators  of  lunatics  did  not  in  terms 
require  notice  to  be  served  upon  the  lunatic, 
such  notice  was  necessary,  since  such  ap- 
pointment in  effect  deprived  him  of  his 
liberty  and  of  the  possession  and  control  of 
his  property,  without  giving  him  an  op- 
portunity to  be  heard. 

Where  a  statute  requires  notice  to  the 
alleged  lunatic,  an  inquisition  without 
notice  is  null  and  void.  Behrensmeyer 
V.  Kreitz,  135  111.  591,  26  N.  E.  704; 
VVinslow  V.  Troy,  97  Me.  130,  53  Atl.  1008; 
Albright  v.  Rader,  13  Lea,  574;  Shumway 
V.  Shumwav,  2  Vt.  339;  South  Penn  Oil 
Co.  V.  Mclntire,  44  VV.  Va.  290,. 28  S.  E. 
922.  And  so  it  has  been  held,  although  the 
statute  is  silent  upon  the  quest V)n  of  notice. 
Jones  V.  Learned,  supra;  Mason  v.  Beazlev, 
10  Ky.  L.  Rep.  154;  Stewart  v.  Taylor,  ill 
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APPLICATION  for  a  writ  of  habeas  cor- 
pus to  secure  the  release  of  relator  from 
tae  Vermont  State  Hospital  for  the  Insane, 
to  which  she  had  been  committed  under  an 
alleged   void   commitment  order.     Granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  S.  Rogers  for  relator: 

Notice  to  satisfy  the  due  process  of  law 
provision  must  not  merely  be  given  ew 
gratia  but  must  be  provided  for  by  statute. 

Stearns  v.  Barre,  73  Vt.  281,  58  L.R.A. 
240,  87  Am.  St.  Rep.  721,  50  Atl.  1086; 
Johnson  v.  Joliet  &  C.  R.  Co.  23  111.  202; 
Stuart  V.  Palmer,  74  N.  Y.  183,  30  Am. 
Rep.  289;  Rees  v.  Watertown,  19  Wall.  107, 
22  L.  ed.  72;  Louisville  &  N.  R.  Co.  v. 
Schmidt,  177  U.  S.  230,  44  L.  ed.  747,  20 
Sup.  Ct.  Rep.  620. 


Notice  of  proceedings  before  a  probate 
court  is  absolutely  essential  to  a  valid  de- 
cree. 

Shumway  ▼.  Shumway,  2  Vt.  339;  Chase 
v.  Hathaway,  14  Mass.  222;  Wait  v.  Max- 
well, 6  Pick.  217,  16  Am.  Dec.  391;  Hut- 
chins  V.  Johnson,  12  Conn.  376,  30  Am.  Dec. 
622;  Allis  v.  Morton,  4  Gray,  63,  16  Am. 
Dec.  392;  McCurry  v.  Hooper,  12  Ala.  823, 
46  Am.  Dec.  280;  Doyle's  Petition  (Re  Gan- 
non) 16  R.  I.  537,  a  L.R.A.  359,  27  Am. 
St.  Rep.  759,  18  Atl.  159;  McGee  v.  Hayes, 
127  Cal.  336,  78  Am.  St.  Rep.  57,  69  Pac. 
767;  Evans  v.  Johnson,  39  W.  Va.  299,  23 
L.R.A.  737,  45  Am.  St.  Rep.  912,  19  S.  E. 
623. 

If  appointed  by  the  selectmen  or  other 
persons  instituting  the  lunacy  proceedings, 


Ky.  247,  63  S.  W.  783;  Taylor  v,  Moore, 
112  Ky.  330,  65  S.  W.  612. 

In  Allen  v.  Barnwell,  120  Ga.  537,  48 
S.  E.  176,  it  was  held  that  a  judgment 
without  notice,  required  by  statute  to  be 
served  upon  the  relatives  of  the  alleged 
lunatic,  was  void,  and  the  court  said:  "It 
would  always  be  best  in  such  cases  to  give 
notice  to  the  person  to  be  affected." 

In  Soules  v.  Robinson  (Ind.  App.)  60  N. 
E.  726,  under  a  statute  which  required  that 
in  lunacy  proceedings,  the  alleged  lunatic 
be  produced  in  court,  unless  the  court  was 
satisfied  that  this  could  not  be  done  with- 
,  out  injury  to  his  health,  it  was  held  that, 
if  he  was  not  produced  in  court,  notice  to 
him  was  necessary. 

The  New  York  statute  which  authorizes 
the  commitment  of  an  alleged  insane  per- 
son to  an  asylum  without  notice  to  him, 
provided  the  judge  before  whom  the  appli- 
cation is  made  dispenses  with  such  notice, 
and  states  in  a  certificate  to  be  attached 
to  the  petition  his  reason  therefor,  is  held 
not  unconstitutional,  in  Re  Andrews,  126 
App.  Div.  794,  111  N.  Y.  Supp.  417,  citing 
Sporza  V.  German  Sav.  Bank,  192  N.  Y.  8, 
84  N.  E.  406. 

In  Re  Clark,  31  Misc.  339,  64  N.  Y.  Supp. 
984,  reversed  in  57  App.  Div.  5,  07  N.  Y. 
Supp.  631,  it  was  held  that,  while,  under 
the  statute,  it  was  not  necessary  to  serve 
notice  upon  the  alleged  lunatic  in  an  inqui- 
sition for  the  appointment  of  a  committee, 
still  the  fact  that  he  did  not  have  notice 
will  entitle  him  to  raise  any  question  that 
he  may  be  advised  as  to  the  sufficiency  of 
the  petition  and  affidavit,  upon  the  first 
opportunity  he  may  have  to  present  the 
same. 

In  Re  Sweeney,  81  App.  Div.  231,  81  N. 
Y.  Supp.  47,  the  court,  upon  granting  the 
alleged  lunatic's  request  to  be  allowed  to 
traverse  the  allegations  of  the  petition,  and 
to  be  heard  before  a  new  jury,  held  that, 
while  the  failure  to  give  notice  to  him 
may  not  be  fatal  to  the  proceedings,  it 
should  be  considered  in  disposing  of  his 
request. 

In  Hunt  ▼.  Searcy,  supra,  it  appears  that 
the  Missouri  insanitv  statute  of  1879  re- 
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quired  notice,  unless  a  reason  for  not  notify- 
ing the  alleged  lunatic  was  spread  upon 
the  records  of  the  proceedings.  It  was  held 
to  be  too  clear  tor  argument  that  this 
qualification  and  attempted  authority  for 
depriving  the  accused  of  his  liberty  or 
property  without  notice  violated  both  the 
state  and  Federal  Constitutions,  and  did 
not  constitute  due  process  of  law. 

In  State  ex  rel.  Murpliy  v.  Jackson,  93 
Mo.  App.  516,  67  S.  W.  880,  passing  upon 
this  provision,  which  was  carried  into  the 
Revised  Statute  1899,  §  3652,  it  was  held 
that  it  called  for  a  strict  construction,  and 
would  not  be  enlarged  a  hair's  breadth  by 
the  court. 

In  Massachusetts  it  is  held  that  a  statute 
which  authorizes  the  commitment  and  de- 
tention of  an  insane  person  without  any 
previous  notice  or  hearing,  but  does  not 
take  from  him  the  care  and  control  of  his 
property,  is  not  unconstitutional,  if,  under 
the  statute,  he  is  entitled  as  a  matter  of 
right  to  institute  judicial  proceedings  to 
determine  the  necessity  and  propriety  of 
his  confinement.  Re  Dowdell,  169  Mass. 
387,  61  Am.  St.  Rep.  290,  47  N.  E.  1033; 
Re  Le  Donne,  173  Mass.  550,  54  N.  E.  244, 

And  such  ap|)ears  also  to  be  the  pres- 
ent rule  in  Rhode  Island.  Re  Crosswell,  28 
R.  I.  137,  66  Atl.  55,  13  A.  &  E.  Ann.  Cas. 
874. 

In  Ex  parte  Scudamore,  55  Fla.  211,  46 
So.  279,  it  was  held  that,  although  no  notice 
is  actually  served,  there  is  ample  notice 
and  opportunity  to  be  heard,  so  as  to  com- 
ply with  the  constitutional  provision  as  to 
due  process  of  law,  where  the  proceeding 
is  conducted  under  a  statute  which  requires 
the  appointment  of  a  disinterested  citizen 
and  two  physicians  who  "shall  secure  the 
presence  of  the  supposed  insane  person, 
and  shall  make  such  thorough  examination 
as  will  enable  them  to  ascertain  his  or  her 
mental  and  physical  condition  at  the  date 
of  the  examination,"  and  further  provides 
for  a  contest  by  him  and  for  the  procure- 
ment of  witnesses  in  his  behalf. 

In  Porter  v.  Ritch,  70  Conn.  235.  39 
L.R.A.  353,  39  Atl.  169.  it  was  held  that  a 
statute    authorizing   the    probate    judge    to 
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the  constitution  of  the  board  of  physicians 
\irould  he  illegal  as  not  establishing  an  im- 
partial tribunal. 

Steams  v.  Barre,  73  Vt.  283,  68  L.R.A. 
240,  87  Am.  St.  Rep.  721,  50  Atl.  108G. 

The  inquisition  is  traversable  and  there 
should  be  a  trial  by  jury. 

Shumway  v.  Shumway,   supra.         r' . 

Watson,  J.,  delivered  the  opinion  of  the 
court: 

It  appears  from  the  complaint  and  the 
respondent's  return  that  Lydia  Ann  Allen 
was  committed  to  the  Vermont  State  Hos- 
pital for  the  Insane,  at  Waterbury,  on  the 
17th  day  of  October,  1906,  by  virtue  of  an 
order  of  removal  made  by  the  judge  of  pro- 


an  insane  state  pauper;  and  the  certificate 
of  two  physicians  as  to  her  insanity  was  left 
with  the  respondent,  as  superintendent  of 
said  hospital,  by  the  authorized  person  exe- 
cuting the  order  and  in  connection  there- 
with, and  that,  by  virtue  of  said  order  and 
the  certificate  of  the  physicians,  and  not 
otherwise,  she  hitherto  has  been  and  now 
is  there  detained.  It  is  alleged  in  the  com- 
plaint that  the  said  Lydia  Ann  has  never 
had  any  hearing,  nor  notice  of  any  hearing, 
on  the  question  of  her  insanity,  nor  on  the 
question  of  her  removal  and  commitment 
to  the  hospital  and  confinement  therein,  and 
that  all  proceedings  under  which  she  was 
thus  committed  and  is  now  detained  are 
illegal,  unconstitutional,  and  void.  No  claim 


bate  for  the  district  in  which  she  lives,  as    is  made  but  that  the  certificate  of  insanity 


order  the  temporary  confinement  of  a  per- 
son alleged  to  be  insane  and  a  fit  subject 
to  be  confined  in  an  asylum,  pendinq^  pro- 
ceedings for  the  determination  of  that  ques- 
tion, was  not  unconstitutional,  as  depriv- 
m*:  him  of  liberty  without  due  process  of 
law. 

In  I-,ogue  V.  Penning,  29  App.  D.  C.  619, 
it  was  held  that  where  one  had  been  ad- 
judged to  be  insane  and  committed  to  an 
asylum,  no  additional  notice  was  necessary 
to  the  appointment  of  a  committee,  unless 
it  was  required  by  statute. 

In  Re  Cleary,  149  Cal.  732,  87  Pac.  580, 
it  was  held  that  the  recital  in  a  commit- 
ment to  an  insane  asylum  that  the  hearing 
was  "duly  had"  implied  that  due  and  law- 
ful notice  was  given  thereof  to  the  alleged 
insane  person. 

Sufficiency. 

In  Martin  v.  White,  76  C.  C.  A.  671, 
146  Fed.  401,  reversing  2  Alaska,  405,  it 
was  held  that  a  statutory  requirement  that 
in  lunacy  proceedings  "the  commissioner 
shall  cause  notice  to  be  given  to  the  sup- 
posed insane  person,  of  the  time  and  place 
appointed  for  the  hearing,"  meant  that  the 
notice  should  be  personally  served  upon 
the  individual  to  be  affected  thereby;  and 
a  public  notice  of  the  time  and  place  of 
hearing  in  a  newspaper  published  in  the 
town  where  the  alleged  insane  person  re- 
sided, and  by  posting  similar  notices  in 
three  public  places  in  that  town,  was  not 
sufficient. 

In  Dunn's  Appeal,  35  Conn.  82,  it  was 
held  that,  where  the  statute  required  the 
summons  accompanying  an  application  for 
the  appointment  of  a  conservator  to  be 
served  by  a  copy  left  at  the  usual  place  of 
abode  of  the  respondent,  and  he  was  at  the 
time  confined  in  jail  on  a  criminal  charge, 
his  former  residence  having  been  sold  and 
the  purchaser  in  possession,  service  made 
by  leaving  a  copy  with  him  at  the  jail  was 
sufficient. 

In  McGee  v.  Hayes,  127  Cal.  336,  78  Am. 
St  Rep.  67,  59  Pac.  707,  it  was  held  that 
notice  which  stated  the  day,  but  did  not 
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state  the  hour  or  place  of  hearing  was 
void. 

In  Kelly  v.  Gardner,  25  Ky.  L.  Rep.  924, 
76  S.  W.  531,  it  was  held  that  where  the 
sheriff,  instead  of  arresting  a  person  charged 
with  being  of  unsound  mind,  as  directed  by 
the  warrant  of  arrest  issued  by  the  court, 
delivered  to  her  a  copy  of  the  warrant,  there 
was  not  sufficient  notice  of  a  trial  as  to 
her  competency  to  sustain  a  judgment 
finding  her  incompetent. 

In  Oster  v.  Meyer,  113  Ky.  181,  67  S. 
W.  851,  it  was  held  •  that,  in  a  collateral 
proceeding  where  there  was  no  charge  of 
fraud,  it  was  not  necessary  to  show  that 
process  had  been  issued  against  the  alleged 
lunatic  in  the  name  of  the  commonwealth, 
but  it  was  sufficient  to  show  actual  notice 
by  the  commonwealth's  attorney  to  the  al- 
leged lunatic,  of  the  time  and  place  when 
the  inquest  would  be  held. 

It  has  been  held  that  statutes  which  re- 
quire the  personal  presence,  at  the  inquest, 
of  the  alleged  lunatic,  provide  sufficient 
notice.  Ex  parte  Scudamore,  supra;  State 
ex  rcl.  Kelly  v.  Kilbourne,  68  Minn.  320, 
71  N.  W.  396. 

In  Hetrick's  Case,  23  Pa.  Co.  Ct.  522,  it 
was  held  that  calling  at  the  residence  of 
the  alleged  insane  person,  and  making  in- 
quiry of  her  and  her  neighbors  by  com- 
missioners appointed  by  the  court,  was  not 
sufficient  or  reasonable  notice,  where  no  op- 
portunity was  afforded  her  to  be  present 
at  the  examination  of  other  witnesses,  or  to 
refute  or  contradict  their  statements,  nor 
time  allowed  her  to  consult  counsel  as  to 
her  rights  in  the  premises. 

In  Brooke's  Estate,  24  Pa.  Super.  Ct.  430, 
it  was  held  that,  where  the  statute  made  it 
the  duty  of  the  court,  upon  granting  a  peti- 
tion in  lunacy,  *'to  make  such  order  re- 
specting notice  of  the  execution  of  the  com- 
mission to  the  party  with  respect  to  whom 
such  commission  shall  be  issued,  or  to  some 
of  his  near  relatives  or  friends  who  are 
not  concerned  in  the  application,  as  the  said 
court  shall  deem  advisable,"  it  was  discre- 
tionary with  the  court  as  to  whether  more 
was  necessary  than  a  notice  to  the  alleged 
lunatic. 
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was  made  by  legally  qualified  physiciaiiB,  and 
upon  an  examination  made  by  them  in  ac- 
cordance with  the  specific  provisions  of  the 
statute  under  which  they  acted;  but  it  is 
said  that  those  provisions  do  not  answer 
the  requirements  of  due  process  of  law 
guaranteed  by  the  Constitutions  of  this 
state  and  of  the  United  States. 

By  Pub.  Stat.  3753,  no  person,  except  as 
provided  in  chapter  167,  shall  be  admitted 
to  or  detained  in  a  hospital  for  the  insane 
as  a  patient  or  inmate,  except  upon  the 
certificate  of  such  person's  insanity  made  by 
two  legally  qualified  physicians,  residents 
of  this  state.  The  certificate  shall  contain 
a  statement  that  the  physicians  making  the 
same  are  each  legally  qualified  to  practise 
as  a  physician  in  the  state,  and  the  reasons 
for  adjudging  such  person  insane.  By  § 
3754  the  physicians  shall  subscribe  and 
make  oath  to  the  certificate  before  a  magis- 
trate authorized  to  administer  oaths.  The 
magistrate  shall  append  thereto  his  jurat, 
and  certify  therein  that  the  physicians  are 
of  unquestionable  integrity  and  skill.  By 
§  3755  the  certificate  shall  be  made  and 
sworn  to  not  more  than  ten  days  before  the 
admission  of  the  insane  person  to  the  hos- 
pital for  the  insane,  unless  a  longer  time  is 
required  to  dispose  of  an  appeal  taken  from 
the  decision  of  the  physicians,  as  provided 


by  law,  and  shall  be  in  the  hands  of  the 
proper  ofHcer  of  the  hospital  at  the  time  the 
insane  person  is  received  therein.  By  §  3750 
the  certificate  of  the  pliysicians  shall  bo 
given  only  after  a  careful  examination  of 
the  supposed  insane  person,  made  nV)t  more 
than  five  days  previous  to  making  the  cer- 
tificate. As  seen  this  statute  requires  the 
physicians  to  make  a  careful  examination 
of  the  supposed  insane  person  within  a 
specified  time  before  giving  a  certificate,  but 
it  contains  no  provision  for  prior  notice 
to  such  person,  and  there  would  seem  to  be 
110  difficulty  in  making  an  examination  req- 
uisite to  a  certificate  in  compliance  with 
the  requirements  of  the  statute,  without 
any  knowledge  or  suspicion  by  the  one 
under  examination  as  to  what  is  being  done, 
or  the  purpose  of  it.  An  appeal  from  the 
decisipn  of  the  physicians  to  the  board  of 
supervisors  of  the  insane  could  be  had  by 
the  next  friend  or  relative  of  the  person 
whose  insanity  was  so  certified  (Pub.  Stat. 
3757),  but  no  right  of  appeal  was  given  to 
such  person;  nor  was  there  any  provision 
explicitly  requiring  the  examination  of  the 
case  by  the  appellate  board  to  be  9n  notice 
to  him,  nor  in  his  presence,  when  an  appeal 
was  taken  by  one  having  such  right.  No 
appeal  was  taken  in  this  instance;  con- 
sequently   that    particular    portion    of    the 


In  Huidekoper's  Case,  28  Pa.  Co.  Ct  394, 
it  was  held  that  where  the  alleged  lunatic 
was  a  resident  of  the  county,  but  at  the 
time  the  petition  was  presented  was  tem- 
porarily absent  in  another  state,  notice 
given  to  a  relative  not  interested  or  con- 
cerned in  the  application,  and  who  was 
present  at  the  inquisition,  was  suITicicnt, 
under  the  statute  mentioned  in  the  preced- 
ing case. 

Nine  days'  notice  is  not  sufficient  where 
the  statute  requires  ten.  Behrensmeyer  v. 
Kreitz,  135  III.  691,  20  N.  E.  704. 

In  Re  Schnapka,  149  Mich.  309,  112  N. 
VV.  949,  it  was  held  that  it  would  be  pre- 
sumed that  service  of  notice  was  made  in 
time,  where  the  statute  required  twenty- 
four  hours'  notice,  and  the  order  fixing 
the  time  of  hearing  of  the  case  for  the  next 
succeeding  day  at  4  p.  m.  commanded  that 
a  copy  of  the  Fame  be  personally  served  at 
least  twenty-four  hours  previous  to  the 
time  of  hearing,  and  the  sworn  return  on 
the  back  thereof  recited  that  a  copy  was 
personally  served  the  day  the  order  was  is- 
sued, and  the  final  order  of  commitment  re- 
cited that  due  notice  had  been  given  as 
required  by  statute. 

In  Logue  v.  Penning,  supra,  it  was  held 
that  where  a  party  was  charged  with  lunacy 
of  a  character  so  violent  as  to  endanger  tlic 
public  peace,  notice  served  upon  him  on  the 
day  of  the  hearinjj  by  the  jury,  but  pr  or 
thereto,  was  sufficient  to  sustain  the  valid- 
ity of  -the  verdict  and  order  of  confirma- 
tion, as  a^::ainst  a  collateral  attack. 
20  L.U.A.u\.S.) 


Five  days*  notice  of  the  time  and  place  of 
hearing  is  required  by  statute  in  California. 
McGee  v.  Hayes,  supra. 

In  Alaska,  by  statute,  the  alleged  lunat'c 
must  be  given  notice  ten  days  before  tht* 
hearing.  Martin  v.  White,  70  C.  C.  A. 
671,  140  Fed.  401. 

By  statute  in  Connecticut,  the  alleged 
lunatic  must  be  notified  to  appear  before 
the  court  at  least  twelve  days  before  the 
time  of  the  hearing..  Sears  v.  Terry,  20 
Conn.  273. 

By  statute  in  Tennessee,  personal  notice 
must  be  served  upon  the  alleged  lunatic  at 
least  five  days  prior  to  the  holding  of  the 
inquisition.    Albright  v.  Rader.  13  Lea,  574. 

Waiver. 

In  a  proceeding  to  declare  one  insane, 
the  alleged  lunatic  is  incapable,  by  reason 
of  his  incompetency,  to  waive  the  not'ce 
required  by  statute  and  consent  to  the  order 
appointing  a  guardian  by  appearing  at  the 
hearing.  McGee  v.  Hayes,  supra;  Winslow 
V.  Troy,  97  Me.  130,  53  Atl.  1008. 

In  Behrensnieyer  v.  Kreitz,  supra,  it  was 
held  that,  since  an  insane  man  is  incompe- 
tent to  waive  any  right,  an  irregularity  in 
the  service  of  the  notice  required  by  statute 
was  not  waived  by  personal  appearance  in 
the  proceeding. 

In  Crow  V.  Meyersieck,  88  Mo.  411,  it 
was  held,  however,  that  the  alleged  lunatic, 
by  appearing  at  the  inquest,  waived  all  ob- 
jection to  a  void  notice;  at  least  a  judgment 
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statute  is  material  here  only  as  it  is  a  part 
of  the  whole  involved  and  necessarily  ex- 
amined, in  the  proper  solution  of  the  cun- 
stitutional  question  presented.  By  Pub. 
Stat.  371 5«  insane  persons  in  a  town,  desti- 
tute of  means  to  8u;^port  themselves,  and 
without  relatives  in  the  state,  b:)und  by  law 
to  support  them,  shall,  while  in  a  hospital 
for  the  insane,  be  supported  by  the  state. 
By  §  371 G  the  selectmen  of  such  town  shall, 
on  application  of  the  overseer  of  the  poor, 
ascertain  whether  such  insane  person  is 
liable  to  be  supported  by  the  state,  and 
may  institute  a  court  of  inquiry  before  the 
judge  of  probate  of  the  district  in  which 
the  town  is  situated,  giving  at  least  ten 
days'  notice  thereof  to  tlie  state's  attorney 
of  the  county.  By  §  3717  the  state's  at- 
torney, or,  in  case  he  is  unable  to  attend, 
an  attorne}'  appointed  by  the  probate  cjurt, 
shall  investigate  the  case;  and,  if  he  finds 
that  the  insane  person  is  not  liable  to  be 
supported  by  the  state,  he  shall  attend  the 
court  of  inquiry,  and  produce,  at  the  ex- 
pense of  the  state,  such  witnesses  and  testi- 
mony as  he  deems  advisable,  for  the  pro- 
tection of  the  rights  of  the  state.  By 
§  3718,  if  the  judge  of  probate  finds 
from  the  evidence  that  such  insane  person  is 
liable  to  be  supported  by  the  state,  as  afore- 
said)  and  the  insanity  of  such  person  is  cer- 


tified in  writing,  duly  sworn  to  by  two  le- 
gally qualified  physicans,  residents  of  this 
state,  "he  shall  issue  an  order  for  the  re- 
moval of  such  insane  person  to  the  Ver- 
mont State  Hospital  for  the  Insane,  at  Wa- 
terbury,  or  the  Brattleboro  Retreat,  at 
Brattleboro,  to  be  there  supported."  By  § 
3719  an  officer  or  other  person  appointea  by 
the  judge  of  probate  shall  remove  such  in- 
sane  person  to  said  hospital  or  retreat,  and 
leave  with  the  superintendent  or  one  of  the 
trustees  thereof,  a  copy  of  such  order,  with 
his  return  thereon,  and  also  the  certificate 
of  the  two  physicians  as  to  the  insanity  of 
such  person,  which  shall  be  a  sufficient  war- 
rant for  receiving  him  therein. 

It  will  be  observed  that,  when  a  court  of 
inquiry  is  instituted  under  the  statutory 
provisions  above  given,  the  only  notice  in 
terms  required  is  to  the  state's  attorney  of 
the  county,  and  his  duties  in  the  premises 
pertain  solely  to  the  ;>rotection  of  the  rights 
of  the  state.  The  statute  is  silent  regarding 
notice  to  the  alleged  incompetent,  than 
whom,  from  a  legal  point  of  view,  no  one 
can  have  a  greater  interest  in  the  matters 
and  things  there  to  be  heard  and  deter- 
mined. Thus,  securing  his  confinement  in 
the  hospital  for  the  insane,  as  an  insane 
state  pauper,  may  be  at  the  request  of  lov- 
ing   friends    and    relatives,    prompted    by 


which  recited  that  he  Avas  present  before 
the  court  could  not  be  collaterally  attacked, 
although  the  record  also  showed  that  the 
notice  served  was  void. 

In  Albright  v.  Rader,  supra,  it  was  held 
that  appearance  after  the  final  order  in 
the  case,  for  the  purpose  of  appearing  on 
appeal,  was  not  waiver  of  the  formal  notice 
nnjuired  bv  statute. 

But  in  Hendricks  v.  Settle,  107  Ky.  344, 
53  S.  W.  1051,  it  was  held  thiit  the  execu- 
tion of  a  supersedeas  bond  and  an  appeal  to 
the  circuit  court,  where  there  was  a  trial 
de  novOf  and  not  simply  an  affirmance  and 
reversal  of  the  judgment  in  the  lower  court,- 
conferred  jurisdiction  over  the  perscm  of 
the  alleged  lunatic,  which  the  lower  court 
did  not  acquire,  because  of  failure  to  serve 
personal  notice  on  him. 

And  so  it  was  held  in  Re  Anderson,  132 
N.  C.  243,  43  S.  E.  G49,  where  there  was  a 
reversal  and  the  case  reman  fled  to  be  re- 
tried upon  ten  days*  notice  to  the  alleged 
lunatic 

Collateral  attack. 

In  Martin  v.  White,  76  C.  C.  A.  071,  146 
Fed.  416,  reversing  2  Alaska,  495,  it  was 
held  that  an  order  appointing  a  guardian, 
based  upon  a  notice  by  publication,  as  shown 
hy  the  record,  when  a  personal  notice  was 
required  by  p  statute,  was  void  for  want  of 
jurisdiction  of  the  person,  and  could  be  col- 
laterallv  attacked. 

In  Re  Phillips,  168  Mich.  155,  122  N.  VV. 
5o4,  it  was  held  that  an  order  declaring 
26  L.R.A.(N.S.) 


one  who  was  not  a  raving  maniac  insan<«, 
and  committing  her  to  an  asylum  within 
twenty-four  hours  after  petition  filed,  as 
shown  by  the  record,  was  void  because  made 
without  jurisdiction,  and  could  be  attacked 
in  a  collateral  proceeding. 

In  McGee  v.  Hayes,  supra,  it  was  held 
that  an  order  appointing  a  guardian,  void 
because  of  insufficient  notice,  which  ap- 
peared on  the  face  of  the  record,  could  be 
collaterally  attacked. 

In  Sears  v.  Terry,  supra,  it  was  held 
that  the  action  of  a  court  of  probate  in  ap- 
pointing a  conservator  over  the  person  and 
estate  of  an  alleged  lunatic,  without  notice 
to  him,  was  void,  and  could  be  collaterally 
attacked,  although  the  record  recited  that 
he  was  served  with  notice. 

See  also  Oster  v.  Meyer,  supra,  under 
subtitle  "Sufficiency,"  and  Crow  v.  Meyer- 
sicck,  supra,  under  subtitle  "Waiver." 

But  in  Ex  parte  Scudamore,  supra,  it 
was  held  that  the  want  of  notice  as  a  matter 
of  fact  could  not  be  inquired  into  in  a 
collateral  proceeding. 

And  in  State  ex  rel.  Kelly  v.  Kilbourne, 
68  Minn.  320,  71  N.  W.  393,  it  was  held 
that  the  want  of  jurisdiction  must  affirma- 
tively appear  by  the  record  itself,  or  the 
judgment  committing  to  an  insane  asylum 
could  not  be  collaterally  attacked. 

Again  in  Jordan  v.  Dickson,  10  Ohio 
Dec.  Reprint,  332,  it  was  held  that  failure 
to  give  notice  was  a  mere  irregularity 
which  could  be  complained  of  only  in  a 
direct  proceeding. 
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honest  intentions  and  by  considerations 
looking  to  the  most  humane  and  beneficial 
treatment  that  can  be  given  to  an  unfortu- 
nate of  that  class;  or  it  may  be  part  of  a 
scheme  by  those  seeking  to  get  rid  of  him 
personally,  or  to  deprive  him  of  his  just 
property  rights,  or  as  relatives  to  avoid  flie 
statutory  liability  for  support,  concerning 
the  facts  of  which  his  knowledge  would  to 
them  be  most  damaging,  and  perhaps  suffi- 
cient to  thwart  their  sinister  intent  and 
purpose  altogether,  if  he  be  given  sufficient 
notice  and  an  adequate  opportunity  to  de- 
fend. At  common  law  an  insane  person  may 
be  temporarily  restrained  without  legal 
process,  and,  if  need  be,  in  an  asylum,  if  his 
going  at  large  would  be  dangerous  to  him- 
self or  to  others,  preliminary  to  the  institu- 
tion of  judicial  proceedings  for  the  deter- 
mination of  his  mental  condition,  and  such 
a  restraint  does  not  violate  any  constitu- 
tional provision.  Colby  v.  Jackson,  12  N. 
H.  526;  Keleher  v.  Putnam,  60  N.  H.  30,  49 
Am.  Rep.  304;  Porter  v.  Ritch,  70  Conn. 
235,  39  L.R.A.  353,  39  Atl.  169;  Look  v. 
Dean,  108  Mass.  116,  11  Am.  Rep.  323. 
When,  however,  as  in  the  case  at  bar,  the 
confinement  is  permanent  in  nature,  the  per- 
son thus  confined  is  deprived  of  his  liberty, 
which,  in  order  to  be  lawful,  must  be  in 
pursuance  of  a  judgment  of  a  court  of  com- 
petent jurisdiction,  after  such  person  has 
had  sufficient  notice  and  an  adequate  op- 
portunity to  defend.  It  is  no  answer  to 
say  the  person  is  insane,  and  consequently 
notice  to  him  will  be  useless,  for  that  is 
assuming  as  a  fact  the  very  thing  in  ques- 
tion, and  which  is  presumed  to  be  other- 
wise until  proved.  Such  notice  and  oppor- 
tunity are  required  by  the  Constitution  of 
this  state  (chapter  1,  art.  10),  wherein  it 
reads:  "Nor  can  any  person  be  justly  de- 
prived of  his  liberty  except  by  the  laws  of 
the  land,  or  the  judgment  of  his  peers,"  and 
by  the  14th  Amendment  to  the  Federal  Con- 
stitution, that  no  state  shall  "deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law."  Louisville  &>  N.  R.  Co. 
V.  Schmidt,  177  U.  S.  230,  44  L.  ed.  747,  20 
Sup.  Ct.  Rep.  620;  Simon  v.  Craft,  182  U. 
S.  427,  45  L.  ed.  1165,  21  Sup.  Ct.  Rep. 
836;  McCurry  v.  Hooper,  12  Ala.  823,  46 
Am.  Dec.  280;  Re  Lambert,  134  Cal.  626,  55 
L.R.A.  856,  86  Am.  St.  Rep.  296,  66  Pac. 
851 ;  Supreme  Council  R.  A.  v.  Nicholson, 
104  Md.  472,  65  Atl.  320,  10  A.  &  E.  Ann. 
Cas.  213:  Chase  v.  Hathaway,  14  Mass.  222; 
Hathaway  v.  Clark,  5  Pick.  490;  Evans  v. 
Johnson,  39  W.  Va.  299,  23  L.R.A.  737,  45 
Am.  St.  Rep.  912,  19  S.  E.  623;  State  ex  rel. 
Blaisdell  v.  Billings,  55  Minn.  467,  43  Am. 
St.  Rep.  525,  57  N.  W.  206,  794;  Doyle's 
Petition  (Re  Gannon)  16  R.  I.  537,  5  L.RJ^. 
359,  27  Am.  St.  Rep.  759,  18  Atl.  169. 
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As  before  seen,  the  statute  in  question 
contains  no  specific  provision  for  notice  to 
the  alleged  insane  person,  of  the  institution 
of  proceedings  for  a  court  of  inquiry  to  as- 
certain whether  he  shall  be  removed  to  the 
hospital  for  the  insane  as  a  state  charge. 
Yet  it  does  not  follow  that  the  statute  is 
wanting  in  due  process  of  law.  In  R.  v. 
Benn,  6  T.  R.  198,  Lord  Kenyon,  Ch.  J., 
said:  "It  is  an  invariable  maxim  in  our 
law  that  no  man  shall  be  punished  before  he 
has  had  an  opportunity  of  being  heard."  And 
the  same  principle  is  stated  in  Harper  v. 
Carr,  7  T.  R.  270,  and  R.  v.  Simpson,  10 
Mod.  378.  In  Meade  v.  Deputy  Marshal,  1 
Brock,  324,  Fed.  Cas.  No.  9,372,  Chief  Jus- 
tice Marshall  said:  "It  is  a  principle  of 
natural  justice,  which  courts  are  never  at 
liberty  to  dispense  with,  unless  under  the 
mandate  of  positive  law,  that  no  person 
shall  be  condemned  unheard,  or  without  an 
opportunity  of  being  heard."  And  Mr. 
Bishop  in  his  work  on  the  Written  Laws, 
§  141  after  stating  this  same  common-law 
rule,  says:  "Therefore  a  statute  will  not 
be  interpreted,  unless  its  words  are  speci- 
fic requiring  it,  to  authorize  judicial  pro- 
ceedings without  notice  to  the  party  to  be 
affected  bj'  them."  The  case  of  Chase  v. 
Hathaway,  to  which  reference  has  been 
made,  was  an  appeal  from  the  decree  of 
the  judge  of  probate  appointing  Hathaway 
to  be  guardian  of  Chase,  found  to  be  a 
person  non  compos  mentis.  The  proceed- 
ings of  the  judge  of  probate  were  founded 
upon  a  return  of  an  inquisition  made  by  the 
selectmen  of  the  town  of  which  the  incom- 
petent was  an  inhabitant.  The  inquisition 
was  taken  pursuant  to  a  commission  from 
the  judge  of  probate,  issued  according  to  a 
certain  statute.  There  was  no  provision  in 
the  statute  for  notice  to  the  party  in  such 
proceedings,  ajid  he  had  none  from  the  se- 
lectmen, of  the  time  and  place  appointed  by 
them  to  make  their  inquiry;  nor  from  the 
probate  office,  of  the  return  of  the  commis- 
sion, or  of  the  time  assigned  by  the  judge 
for  considering  and  acting  upon  it.  The 
want  of  notice  was  among  the  reasons  as- 
signed for  the  appeal.  Thereon  the  court 
said  that,  notwithstanding  the  silence  of  the 
statute  in  regard  to  notice  to  the  party,  no 
decree  of  a  probate  court  so  materially  af- 
fecting the  rights  of  property  and  the  per- 
son can  be  valid,  unless  the  party  to  be  af- 
fected has  had  an  opportunity  to  be  heard 
in  defense  of  his  rights.  "It  is  a  funda- 
mental principle  of  justice,  essential  to 
every  free  government,  that  every  citizen 
shall  be  maintained  in  the  enjoyment  of  his 
liberty  and  property,  unless  he  has  forfeited 
them  by  the  standing  laws  of  the  com- 
munity, and  has  had  opportunity  to  answer 
such  charges  as,  according  to  those   laws. 
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will  justify  a  forfeiture  or  suspension  of 
them.  And  whenever  the  legislature  has 
provided  that,  on  account  of  crime  or  mis- 
fortune, the  public  safety  or  convenience  de- 
mands a  suspension  (ft  these  essential  rights 
of  the  individual,  and  has  provided  a  judi- 
cial process,  by  which  the  fact  shall  be  as- 
certained, it  is  to  be  understood  as  required 
that  the  tribunal  to  which  is  committed  the 
duty  of  inquiring  and  determining  shall  give 
opportunity  to  the  subject  to  be  heard  in 
support  of  his  innocence  or  his  capacity." 
In  Evans  v.  Johnson,  supra,  it  is  said :  "Of- 
ten, if  given  notice,  he  [the  alleged  insane 
person]  will  be  prompt  to  attend,  and  in  his 
person  be  the  unanswerable  witness  of  his 
sanity;  often,  if  not  given  notice,  those  in- 
terested in  using  or  robbing  him  of  his  prop- 
erty will  effectuate  a  corrupt  plan.  Almost 
as  weir  might  we  convict  a  man  of  crime 
without  notice.  There  is  abundant  author- 
ity for  this  position.  Even  though  the 
statute  be  silent  as  to  notice,  as  ours  as  to 
appointment  of  committees  by  county  courts 
is,  though  that  as  to  circuit  court  appoint- 
ment requires  notice,  yet  the  common  law 
steps  in  and  requires  it."  That  this  rule  is 
commonly  thus  applied  in  the  construction 
of  statutes  similar  in  nature  to  the  one  un- 
der consideration  is  seen  from  the  following 
cases:  Hathaway  v.  Clark,  supra;  Re  Blew- 
itt,  131  N.  Y.  541,  30  N.  E.  587;  Supreme 
Council  R.  A.  v.  Nicholson,  supra;  Holman 
v.  Holman,  80  Me.  139,. 13  Atl.  576;  Eddy 
v.  People,  15  111.  386;T)utcher  v.  Hill,  29 
Mo.  271,  77  Am.  Dec.  572;  Hutchins  v. 
Johnson,  12  Conn.  370,  30  Am.  Dec.  622. 
And  it  is  the  party's  privilege  to  be  present. 
Ex  parte  Crannier,  12  Ves.  Jr.  446;  Re 
Vanauken,  10  N.  J.  Eq.  186;  Fiscus  v.  Tur- 
ner, 125  Ind.  46,  24  N.  E.  662.  See  also 
Simon  v.  Craft,  before  cited.  Further  cita- 
tion of  authorities  is  unnecessary.  We  think 
it  ck-ar  that  the  provisions  for  a  court  of  in- 
quiry, as  contained  in  Pub.  Stat.  3716-3718, 
should  be  construed  in  the  light  of  the  re- 
quirements of  the  foregoing  principles  of  the 
common  law,  and  that  so  construed  the  al- 
leged insane  person  is  entitled  by  law  to 
proper  notice  of  such  proceedings,  and  an 
opportunity  to  be  present  and  defend.  This 
is  all  that  due  process  of  law  requires,  and 
consequently  the  statute  in  this  respect  is 
not  in  violation  of  the  Constitution  of  the 
state,  nor  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States.  In  some 
states  it  is  held  that  notice  to  the  allejired 
lunatic  may  be  dispensed  with  by  special 
order  of  court,  in  cases  of  peculiar  circum- 
stances, such  as  confirmed  and  dangerous 
madness,  rendering  it  improper  or  unsafe  to 
give  such  notice  (see  Re  Blewitt,  cited 
above) ;  but,  as  that  question  is  not  in- 
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volved  in  the  matter  before  us,  it  is  not 
considered. 

Whether  the  proceedings  had  under  this 
statute,  resulting  in  the  order  for  the  con- 
finement of  Lydia  Ann  in  the  hospital  as 
an  insane  state  pauper,  were  such  as  ren- 
dered the  restraint  legal,  is  quite  another 
thing.  The  record  shows  that  the  judge  of 
probate  did  not  pass  upon  the  question  of 
her  insanity,  but,  instead  thereof,  left  it 
without  consideration,  as  the  two  physi- 
cians had  placed  it  in  their  certificate.  The 
order,  after  stating  the  court's  finding  that 
she  has  no  relatives  within  this  state  bound 
by  law  to  support  her,  and  is  destitute  of 
means  of  supporting  herself,  continues: 
''And  it  appearing  that  the  insanity  of  the 
said  Lydia  Ann  Allen  is  certified  in  writing, 
sworn  to  by  two  physicians  legally  qualified 
and  residents  of  this  state,  as  provided  by 
law;  whereupon,  the  said  judge  of  probate 
doth  hereby  order  and  decree,"  etc.  For  the 
purpose  of  making  such  a  certificate,  any 
two  legally  qualified  physicians,  residents  of 
the  state,  may  be  selected  by  those  interest- 
ed in  having  the  person  confined  in  an  asy- 
lum as  insane,  regardless  of  their  actuating 
motives.  The  physicians  are  required  to 
make  their  examination  of  the  person  with- 
in five  days  before  making  the  certificate, 
and  to  make  oath  to  their  certificate,  but 
they  are  neither  designated  nor  appointed 
nor  commissioned  by  any  court  or  public 
authority  to  act  in  that  capacity.  The  ex- 
amination may  be  made  by  them  anywhere 
and  under  any  circumstances  permitting  it, 
without  notice  to,  or  knowledge  by,  the  sup- 
posed insane  person,  and  solely  upon  such 
examination,  their  certificate  may  be  based. 
They  are  not  obliged  to  hear  other  evidence, 
even  though  offered  by  the  person  examined 
or  in  his  behalf,  to  show  his  sanity,  and,  if 
they  do  hear  evidence  so  offered,  it  is  as  a 
mere  matter  of  favor  on  their  part.  Such  a 
proceeding  is  entirely  devoid  of  the  essential 
elements  of  due  process  of  law.  Moreover, 
if  a  person's  right  of  hearing  depends  upon 
the  grace,  favor,  or  discretion  of  the  persons, 
board,  or  tribunal  whose  duty  it  is  to  de- 
cide the  question  at  issue,  he  is  not  pro- 
tected in  his  constitutional  right.  The  law 
must  require  notice  to  him,  give  him  a  right 
to  a  hearing,  and  an  opportunity  to  be 
heard.  Durkee  v.  Barre,  81  Vt.  530,  71  Atl. 
819;  Stuart  v.  Palmer,  74  N.  Y.  183,  30  Am. 
Rep.  289;  Underwood  v.  People,  32  Mich.  1, 
20  Am.  Rep.  633 ;  Re  Lambert,  134  Cal.  626, 
55  L.R.A.  856,  86  Am.  St.  Rep.  296,  66  Pac. 
861;  State  ex  rel.  Blaisdell  v.  Billings,  56 
Minn.  476,  43  Am.  St.  Rep.  525,  57  N.  W. 
206,  794.  Such  a  certificate  of  physicians, 
when  used  before  a  court  of  inquiry  under 
§  3718,  cannot,  therefore,  have  the  force  of 
a  judicial  determination  by  which  the  state 
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of  the  person's  mind  is  fixed,  nor  does  the  . 
law  contemplate  that  it  shall  have  such  ef- 
fect. By  that  section,  if  the  court  finds 
from  the  evidence  that  the  person  is  liable 
to  be  supported  by  the  state,  and  the  in- 
sanity of  such  person  is  thus  certified  with 
the  formalities  required  by  law,  the  court 
shall  issue  an  order  for  the  removal  of  the 
insane  to  the  hospital  for  the  insane,  etc. 
The  presence  of  such  a  certificate,  however, 
is  eescntial  to  the  jurisdiction  ot  the  judge 
of  probate.  Without  it,  he  has  no  power  to 
determine  the  mutters  and  things  coming 
before  him  as  a  court  of  inquiry  authorize.! 
by  §  3716.  The  clause  immediately  follow- 
ing, that  "he  shall  issue  an  order  for  the  re- 
moval of  such  insane  person  to  the"  hos- 
pital, means  no  more  than  he  shall  issue  his 
order  in  the  due  course  of  proceedings  ac- 
cording to  law.  His  acts  are  judicial,  and 
he  cannot  issue  an  order  of  removal  with- 
out having  found  the  facts  requisite  as  a 
basis  therefor.  See  Painter  v.  Liverpool  Oil 
Gaslight  Co.  3  Ad.  &  El.  433,  Patteson,  J. ; 
Cleveland  v.  Hopkins,  2  Aik.  (Vt.)  394. 

Just  what  force  us  evidence,  the  statute 
contemplates  that  the  pliysicians'  certificate 
shall  have,  in  hearings  ojf  this  character,  is 
a  question  not  entirely  free  from  doubt.  The 
examination  by  the  physicians  is  made  un- 
der certain  provisions  of  the  statute,  but  it 
is  not  of  a  public  nature,  and  made  under 
competent  authority  on  behalf  of  the  pub- 
lic to  ascertain  a  matter  of  public  interest. 
The  certificate  is  not,  therefore,  a  return 
of  the  physicians'  proceedings  and  findings 
to  a  court,  to  be  there  acted  upon  in  affirm- 
ance or  disaffirmance,  as  is  generally  done 
when  an  investigation  has  been  made  by  an 
inquisition  by  virtue  of  competent  author- 
ity. 1  Starkie,  Ev.  pt.  2,  §§  94,  90,  97. 
Yet  an  inquisition  of  lunacy  is  only  pre- 
sumptive evidence  of  insanity,  and  is  tra- 
versable as  a  matter  of  right  by  the  alleged 
lunatic,  and  may  be  sent  to  a  court  of  com- 
mon law  to  be  tried  by  jury.  Re  Bridge, 
Craig  &  P.  338;  Shumway  v.  Shumway,  2 
Vt.  339;  Re  Cumming,  1  De  G.  M.  &  G. 
537.  The  certificate  is  not  by  law  returned 
by  the  physicians,  to  any  court,  public  oflS- 
cer,  or  public  oflTice.  It  is  not  a  warrant, 
nor  a  bii.ding  order  on  anyone,  to  commit  to 
an  usylum,  or  to  restrain,  the  person  certi- 
fied to  be  insane.  It  is  but  the  written 
opinion  under  oath  of  the  physicians  that 
the  person  is  insane,  and  a  proper  subject 
for  treatment  and  custody  in  some  asylum 
or  other  institution  for  those  so  afflicted. 
It  is,  however,  within  the  power  of  the  legis- 
lature to  prescribe  that  such  a  certificate, 
made  in  full  compliance  with  the  provisions 
of  the  statute  authorizing  it,  shall  be  re- 
ceived as  evidence  of  insanity  and  the  efTect 
of  it,  before  a  court  of  inquiry,  like  the  one 
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here  under  consideration,  with  the  modifi- 
cation that  it  has  no  power,  under  the  pre- 
tense of  prescribing  rules  for  the  presenta- 
tion of  evidence,  to  go  so  far  as  altogether 
to  preclude  the  alleged  insane  person  from 
establishing  his  rights  in  opposition  thereto. 
In  Board  of  Excise  v.  Merchant,  103  N.  Y. 
143,  57  Am.  Rep.  705,  8  N.  E.  484,  the  court 
said :  **The  general  power  of  the  legislature 
to  prescribe  rules  of  evidence  and  methods 
of  proof  is  undoubted.  While  the  power 
has  its  constitutional  limitations,  it  is  not 
easy  to  define  precisely  what  they  are.  A 
law  which  would  practically  shut  out  the 
evidence  of  a  party,  and  thus  deny  him  the 
opportunity  for  a  trial,  would  substantially 
deprive  him  of  due  process  of  law.  It  would 
not  be  possible  to  uphold  a  law  which  made 
an  act  prima  facie  evidence  of  crime,  over 
Avhich  the  party  charged  had  no  control  and 
with  which  he  had  no  connection;  or  which 
made  that  prima  facie  evidence  of  crime 
which  had  no  relation  to  a  criminal  act, 
and  no  tendency  whatever  by  itself  to  prove 
a  criminal  act.  But  so  long  as  the  legisla- 
ture, in  prescribing  rules  of  evidence  in 
either  civil  or  criminal  cases,  leaves  a  party 
a  fair  opportunity  to  make  his  defenr.e,  and 
to  submit  all  the  facts  to  a  jury  to  he 
weighed  by  them,  upon  evidence  legitimately 
bearing  uix)n  them,  it  is  difficult  to  perceive 
how  its  acts  can  be  assailed  upon  constitu- 
tional grounds."  In  Vega  S.  S.  Co.  v.  Con- 
solidated Elevator  Co.  75  Minn.  308,  43 
L.R.A.  843,  74  Am.  St.  Rep.  484,  77  N.  \\, 
973,  it  was  held  that  a  certificate  of  a  pub- 
lic weighmaster  cannot  be  made  conclusive 
evidence.  State  v.  Thomas,  144  Ala.  77,  2 
L.R.A.(N.S.)  1011,  113  Am.  St.  Rep.  17, 
40  So.  271,  G  A.  &  E.  Ann.  Cas.  744;  State 
V.  Beach,  147  Ind.  74,  30  L.R.A.  179,  43 
N.  E.  941);  Meadowcroft  v.  People,  103  111. 
50,  35  L.R.A.  170,  54  Am.  St.  Rep.  447, 
45  N.  E.  303;  Cooler,  Const.  Lim.  5:0.  In 
order  to  issue  an  order  of  removal  under 
Pub.  Stat.  3718,  the  court  must  find  upon 
competent  evidence  before  it,  not  only  that 
the  alleged  insane  person  is  destitute  of 
means  to  support  himself,  and  without  rel- 
atives in  the  state  bound  by  law  to  support 
him,  but  it  must  also  find  that  such  a  per- 
son is  insane,  and  is  dangerous.  The  last, 
since  the  statute  provides  that  neither  idiots 
and  persons  non  compoSf  nor  demented  per- 
sons who  are  not  dangerous,  shall  be  con- 
fined in  a  hospital  for  the  insane.  Pub. 
Stat.  3759.  We  think  the  statute  respecting 
the  use  of  the  certificate  may  reasonably  b«» 
so  construed  as  to  make  it,  like  an  inquisi- 
tion of  lunacy  when  traversed,  prima  fucie 
evidence  of  the  person's  insanity,  with 
which  construction  the  statute  will  be  valid. 
At  the  same  time  a  construction  might  rea- 
sonably be  had  giving  the  csrtificate  con- 
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c'naive  effect,  thereby  rendering  the  statute 
invalid.  The  court  will  assume  that  the 
legislature  did  not  overlook  the  provisions 
of  the  Constitution,  and  intended  that  the 
statute  in  this  respect  should  be  effective. 
Two  constructions  being  equally  obvious,  it 
is  the  duty  of  the  court  to  adopt  the  one 
which  is  in  harmony  with  the  provisions  of 
the  Constitution.  Grenada  County  y.  Brog- 
den  (Grenada  County  v.  Brown)  112  U.  S. 
261,  28  L.  ed.  704,  5  Sup.  Ct.  Rep.  126; 
Knights  Templars'  &  M.  Life  Indemnity  Co. 
v.  Jarman,  187  U.  S.  197,  47  L.  ed.  139,  23 
Sup.  Ct.  Rep.  108.  We  hold,  therefore,  tliat 
in  the  trial  of  the  issues  before  a  court  of 
inquiry,  under  the  provisions  of  Pub.  Stat. 
3710-3718,  the  physicians*  certificate,  if 
made  in  compliance  with  the  law,  is  prima 
facie  evidence  of  insanity. 

A  case  very  much  in  point  is  Shu ni way  v. 
Shumway,  before  cited,  which  involved  the 
construction  of  §  102,  chap.  44,  p.  356,  Vt. 
I^ws,  1825,  that  the  probate  court  of  any 
district  shall  have  power,  "on  the  request 
of  any  friend  or  relation  of  any  idiot,  non 
compos f  lunatic,  or  distracted  person  resid- 
ing in  such  district,  to  issue  a  commission 
to  the  selectmen  and  civil  authority  of 
the  town  in  which  such  person  resides,  to 
make  inquisition  in  the  premises;  and  if 
said  person  shall  be  found  by  them,  or  a 
major  part  of  them,  on  being  notified  and 
examined  by  them,  to  be  incapable  of  taking 
care  of  him  or  herself,  they  shall  certify  the 
same  on  such  commission,  and  return  the 
same  to  such  court;  and  said  court  shall 
thereupon  appoint  some  suitable  person  or 
persons  to  be  guardian  of  such  person,  so 
long  as  he  or  she  shall  remain  incapable  of 
taking  care  of  him  or  herself."  The  case 
vas  an  appeal  from  a  decree  of  the  judge  of 
probate  assigning  a  guardian  over  the  appel- 
lant, by  virtue  of  this  statute.  A  commis- 
sion was  issued  to  the  selectmen  and  civil 
authority.  They  made  inquisition  in  the 
premises,  and  made  their  return  to  the 
judge  of  probate,  on  which  they  certified 
that  notice  had  been  given  to  the  appellant, 
but  it  did  not  appear  when  or  how;  where- 
upon the  judge  assigned  a  guardian  without 
causing  notice  to  be  given  to  the  appellant 
to  appear  before  him,  who  did  not  appear. 
It  was  contended,  among  other  things,  that 
Ihe  selectmen  and  civil  authority  were  made 
the  judges  of  the  ability  of  the  appellant, 
whether  he  was  capable  of  taking  care  of 
himself,  and  that  their  proceedings,  when 
returned  to  the  court  of  probate,  were  con- 
clusive, and  the  judge  was  not  to  have  any 
hearing  before  him,  but  on  the  return  of  the 
inquisition  was  to  assign  a  guardian  with- 
out further  proceedings.  It  was  further 
c-ontended  that  the  case  was  not  appealable. 
The  court  said:  "We  consider  the  duty  of 
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a  judge  of  probate  under  our  statute  to  be 
very  plain  and  easy.  When  application  is 
made  to  him  for  a  commission  of  lunacy, 
accompanied  with  affidavit,  he  should  issue 
it,  with  directions  on  the  same  for  notify- 
ing the  pretended  lunatic.  The  selectmen 
and  civil  authority  are  then  to  notify  agree- 
able to  directions,  and  make  inquisition,  aft- 
er which  they  are  to  make  return  to  the 
judge  of  probate  of  all  their  doings,  who 
is  then  to  give  the  supposed  lunatic  reason- 
able notice  of  time  and  place,  and  a  full 
hearing  before  him;  and,  if  upon  such  full 
hearing  he  is  satisfied  the  case  requires  it, 
he  is  to  assign  a  guardian,  but  must  give 
opportunity  and  grant  an  appeal  if  request- 
ed." It  appears  from  the  record  that  the 
certificate  was  made  October  16,  1906;  that 
on  the  following  day  application  was  made 
to  the  judge  of  probate  for  a  court  of  in- 
quiry, to  ascertain  whether  the  said  Lydia 
Ann  should  be  committed  to  the  hospital  for 
the  insane,  at  the  expense  of  the  state.  A 
hearing  was  had  before  that  court,  an  order 
made  by  it  for  her  removal  to  the  hospital, 
and  she  was  committed  thereon, — all  within 
the  day  of  the  application.  It  further  ap- 
pears that  notice  was  given  to  the  state's 
attorney  of  the  county,  and  that  he  was 
present  and  conducted  the  examination  in 
behalf  of  the  state.  The  statute  (Pub.  Stat. 
3710)  provides  that  at  least  ten  days'  notice 
of  such  proceedings  shall  be  given  to  the 
state's  attorney.  Thus  notified,  it  is  made 
the  duty  of  that  official  to  inve.stigate  the 
case,  and,  if  he  finds  the  alleged  insane  per- 
son not  liable  to  be  supported  by  the  state, 
he  shall  attend  the  court  of  inquiry,  produ- 
cing such  evidence  as  he  deems  advisable  for 
the  protection  of  the  rights  of  the  state. 
This  liability  to  support  by  the  state  is 
made  to  depend  upon  the  coexistence  of  the 
facts  of  the  insanity  of  the  person,  the 
dangerousness  of  him  if  at  large,  his  desti- 
tution of  means  to  support  himself,  and  the 
lack  of  relatives  in  the  state  bound  by  law 
to  support  him.  Hence  the  state,  as  well 
as  the  alleged  insane  person,  has  an  interest 
in  all  of  these  constituent  questions.  Wheth- 
er the  state's  attorney. can  waive  the  length 
of  notice  required  by  statute,  and  thereby 
anticipate  the  time  of  hearing  before  the 
court  of  inquiry,  so  far  as  the  interests  of 
the  state  are  concerned,  we  do  not  decide; 
for  certain  it  is  that  he  cannot  by  waiver, 
or  otherwise,  materially  interfere  with  the 
rights  and  interests  of  the  alleged  insane 
person  in  this  respect.  Adverting  to  what 
we  have  before  said  regarding  the  require- 
ment of  notice  to  such  person,  the  length  of 
notice  being  unfixed,  it  must  be  such  as  is 
reasonable  in  the  circumstances  of  the  par- 
ticular case;  and  thus  measured,  it  can  in 
no  event  be  less  than  that  required  by  due 
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process  of  law,  namely,  such  as  gives  him 
an  adequate  opportunity  to  be  present,  and 
to  be  heard  in  defense  of  his  rights.  The 
judge  of  probate  has  no  authority  to  act  be- 
fore such  notice  has  been  given.  The  court 
is  one  of  special  and  limited  jurisdiction, 
and  it  can  proceed  in  hearings  of  this  nature 
only  in  strict  conformity  with  the  statute. 
And,  since  the  record  shows  that  two  of  the 
questions  of  fact  essential  to  the  issuing  of 
the  order  of  removal  here  under  considera- 
tion were  not  heard  and  determined  by  the 
court  of  inquiry,  and  since  it  does  not  ap- 
pear from  the  record  that  the  hearing  there 
had  was  upon  the  required  notice  to  the  al- 
leged insane  person,  on  the  face  of  the  rec- 
ord the  court  proceeded  in  a  manner  not 
authorized  by  law,  and  its  order  of  remov- 
al is  void.  Hendrick  v.  Gleaveland,  2  Vt. 
329;  Winslow  v.  Troy,  97  Me.  130,  63  Atl. 
1008;  Behrensmeyer  v.  Kreitz,  135  111.  591, 
26  N.  E.  704;  Morton  v.  Sims,  64  Oa.  298. 

At  the  last  session  of  the  legislature,  § 
8757  of  the  Public  Statutes  was  so  amend- 
ed as  to  give  the  rig;ht  of  appeal  from  the 
decision  of  the  physicians  to  the  person  cer- 
tified to  be  insane,  or  to  any  next  friend  or 
relative  of  such  person,  to  the  probate  court, 
with  the  right  there  of  a  trial  by  jury;  and 
that  any  person  detained  at  any  hospital  for 
the  insane  in  this  state  when  said  amend- 
atory act  took  effect  shall  be  entitled  to 
such  appeal  and  trial  thereon.  Laws  1908, 
p.  81,  No.  94.  It  is  sufficient  for  the  case  at 
bar  to  say  that  the  right  of  appeal  given 
by  this  amendment  can  have  no  application 
where,  before  the  passage  of  that  act,  the 
insane  person  was  removed  to  the  hospital 
for  the  insane  as  an  insane  state  pauper,  by 
order  of  a  judge  of  probate  under  the  pro- 
visions of  Pub.  Stat.  3715-3719.  In  such  a 
case  the  commitment  and  the  detention  are 
not  upon  the  certificate  of  physicians,  but 
by  virtue  of  an  order  of  the  judge  of  tiiie 
probate;  ai4i,  siiice  his  jurisdiction  is 
special  and  limited,  an  order  of  this  charac- 
ter issued  by  him,  to  be  legal,  must  show 
such  facts  as  are  jurisdictional.  Holden  v. 
Scanlin,  30  Vt.  177.  For  this  purpose,  the 
certificate  is  by  statute  to  be  left  with  the 
superintendent  or  trustee  of  the  hospital,  by 
the  officer  executing  the  order,  and  in  con- 
nection therewith,  thus  making  it  part  oi 
the  order. 

The  result  is  that  the  proceedings  of  the 
court  of  inquiry  are  a  nullity,  and  the  con- 
finement of  the  said  Lydia  Ann  in  the  hos- 
pital for  the  insane  on  the  order  of  that 
court  is  illegal  and  without  authority  of 
law.  She  will  therefore  be  discharged  from 
such  confinement  on  said  order;  yet,  if  she 
is  insane  and  her  going  at  large  would  be 
dangerous  to  herself  or  to  others,  she  will 
20  L.R.A.(N.S.) 


not  be  set  at  liberty  on  habeas  corpus.  In 
such  circumstances  it  is  the  duty  of  the 
court,  and  within  its  common-law  power 
resting  upon  public  necessity,  to  restrain 
her  until  resort  can  be  had  to  regular  and 
orderly  means  to  place  her  under  permanent 
legal  restraint.  Re  Shuttleworth,  9  Q.  B. 
651 ;  Ex  parte  Greenwood,  1  Jur.  N.  S.  522 ; 
Re  Boyett,  138  N.  C.  415,  67  L.R.A.  972, 
103  Am.  St.  Rep.  944,  48  S.  E.  789,  1  A.  & 
E.  Ann.  Gas.  729;  Nishimura  Ekiu  ▼. 
United  States,  142  U.  S.  651,  35  L.  ed.  1146, 
12  Sup.  Gt.  Rep.  330.  If  the  court  has 
reason  to  believe  the  person  insane  and  dan- 
gerous, this  power  should  be  exercised.  For 
this  purpose,  the  condition  may  be  sufficient- 
ly ascertained  from  the  respondent's  return, 
from  the  evidence  in  the  case,  or  by  any 
other  legitimate  method  to  enable  the  court 
to  determine  whether  such  temporary  re- 
straint would  be  justifiable.  In  the  case  at 
bar,  the  record  affords  no  information,  but, 
as  the  person  whose  discharge  is  sought  is 
in  the  custody  of  the  court,  its  common -law 
jurisdiction  over  infants,  idiots,  and  luna- 
tics enables  it  to  act  with  reference  to  this 
question  from  its  own  conscience  and  on 
its  own  information,  acquired  in  such  a  way 
as  it  deems  best.  See  2  Stephen's  Gom. 
511;  King  v.  McLean  Asylum,  20  L.R.A. 
784,  12  G.  G.  A,  145,  21  U.  S.  App.  481, 
64  Fed.  331.  Touching  this  question  the 
court's  information  is  such  that,  upon  an 
order  to  be  issued  by  it  for  this  purpose, 
she  will  be  placed  under  the  care  and  cus- 
tody of  the  superintendent  of  the  Vermont 
State  Hospital  for  the  Insane,  at  Water- 
bury,  for  a  reasonable  time,  or  for  such 
specified  time  as  may  be  named  in  said 
order,  to  the  end  that  the  necessary  pro- 
ceedings may  be  had  to  determine  her  state 
of  mind,  and,  upon  that  being  found,  to  be 
dealt  with  as  the  law  directs. 

Munson,  J.,  concurs  in  the  result. 


CALIFORNIA  SUPREME  COURT. 

EX  PARTE  FRED  J.  MARTIN. 
(—  Gal.  — ,  106  Pac.  235.) 

Master   and   servant  —  statute   limiting 
hours  of  labor  ^validity. 

1.  A  statute  limiting  the  hours  of  labor 
in  mines  and  smelting  and  reduction  works 
is  not  special  legislation,  nor  does  it  grant 

Note,  —  Constitutionality    of    legislative 
limitation  of  hotirs  of  labor. 

Since  the  preparation  of  the  note  to  Peo- 
ple v.  Williams,  12  L.R.A.(N.S.)  1130,  on 
this  subject,  the  MiHsouri  supreme  court  in 
State  v.  Miksicek  (Mo.)  125  S.  W.  507,  has 
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special  privileges  and  immunities,  nor  lack 
uniformity  of  operation,  because  it  does 
not  apply  alike  to  all  classes  of  laborers  en- 
gaged in  occupationa  dangerous  to  health. 

Statute  —  miners  —  uniformity. 

2.  That  a  statute  limiting  the  hours  of 
labor  in  mines  does  not  apply  to  persons 
employed  in  other  underspround  occupations 
does  not  render  it  invalid  for  lack  of  uni- 
formity of  operation. 

Same  —  sereral  aubjecta  — >  Talidity. 

8.  A  statute  does  not  cover  more  than  one 
subject,  in  violation  of  the  Constitution, 
because  it  deals  with  employees  in  under- 
ground mines,  and  also  with  those  in  smelt- 
ing and  reduction  works. 

Master  and  servant  —  working  honrs  — 
reasonableness. 

4.  A  statute  limiting  the  hours  of  labor 
in  mines  is  not  void  for  unreasonableness 
because  it  requires  the  hours  to  be  consecu- 
tive. 

(December  23,  1909.) 


APPLICATION  for  a  writ  of  habeas  cor- 
pus to  secure  the  release  of  petitioner 
from  custody  to  which  he  had  been  commit- 
ted for  violation  of  a  statute  regulating  the 
hours  of  labor  in  mines  and  -smelting  and  re- 
duction works.    Writ  dismissed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Solinsky  A  Wehe  and  Paul  O. 
Morf,  for  petitioner: 

The  act  takes  it  out  of  the  power  of  the 
interested  persons  to  say  how  many  hours 
they  will  carry  on  their  business  per  day, 
and  it  prevents  them  from  contracting  with 
each  other  as  they  see  fit. 

Lochner  v.  New  York,  198  U.  S.  46,  62, 
49  L.  ed.  937,  939,  26  Sup.  Ct.  Rep.  639,  3 
A.  &  E.  Ann.  Cas.  1133;  Ritchie  v.  People, 
165  111.  98,  29  L.R.A.  79,  46  Am.  St.  Rep. 
316,  40  N.  £.  466. 

The  law  cannot  stand  as  a  labor  law,  or 
independent  of  considerations  of  the  public 
health. 


held  that  a  statute  substantially  similar  to 
that  involved  in  Lochner  v.  New  York,  198 
U.  S.  45,  49  L.  ed.  937,  26  Sup.  Ct  Rep. 
539,  3  A.  &  E.  Ann.  Cas.  1133  (cited  in  the 
earlier  note),  limiting  the  hours  of  labor 
of  employees  in  bakeriesj  was  not  a  valid 
exercise  of  the  police  power;  the  decision 
in  the  Lochner  Case  being  regarded  as  con- 
trolling authority. 

The  provisions  of  §  3  of  the  Colorado  "wom- 
an and  children  labor  act"  of  1903,  to  the 
effect  that  no  woman  of  sixteen  years  of 
age  or  more  shall  be  required  to  work  or 
labor  for  more  than  eieht  hours  in  the 
twenty-four-hours  day,  "in  any  mill,  fac- 
tory, manufacturing  establishment,  shop, 
or  store  .  .  .  wnere  such  labor,  work, 
or  occupation,  by  its  nature,  requires  the 
woman  to  stand  or  be  upon  her  feet  in  order 
to  satisfactorily  perform  her  labors,  work, 
or  duty  in  such  occupation  or  employment," 
were  held,  in  Bureher  v.  People,  41  Colo. 
495,  124  Am.  St.  Rep.  143,  93  Pac.  14,  not 
to  be  within  the  scope  of  the  title  of  the 
act  "An  Act  to  Prescribe  and  Regulate  the 
Hours  of  Employment  for  Women  and 
Children  in  Mills,  Factories,  Manufactur- 
ing Establishments,  Shops,  Stores,  and  Any 
Other  Occupation  Which  May  Be  Deemed 
Unhealthful  or  Dangerous."  The  decision 
was  upon  the  ground  that  the  title  had  to 
do  with  occupations  which,  in  and  of  them- 
selves, may  be  deemed  unhealthful  or  dan- 
^rous,  whereas  the  provisions  in  question 
treat  of  occupations  which,  for  aught  that 
is  said  therein  to  the  contrary,  are  entirely 
safe  and  healthful,  or  refer  only  to  labor 
that  might  inferentially  be  deemed  injuri- 
ous or  unhealthful;  so  that  they  were  not 
within  the  scope  of  the  title,  even  assuming 
that  it  is  competent  for  the  le^slature,  un- 
der the  "eight-hour"  constitutional  Amend- 
ment, to  regulate  the  hours  of  employment. 
not  only  where  the  occupation  or  branch 
of  industry  in  itself  is  injurious  or  dan- 
gerous, but  also  where,  though  the  particu- 
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lar  occupation  or  place  of  work  is  perfectly 
safe  and  healthful,  the  labor  performed  is 
injurious  or  unhealthful. 

The  Illinois  "woman's  ten-hour  law,"  pro- 
viding that  no  female  shall  be  employed  in 
any  mechanical  establishment  or  factory  or 
laundry  more  than  ten  hours  during  any 
one  day,  was  upheld  in  W.  C.  Richie  &  Co. 
V.  Wayman  (111.)  91  N.  E.  695,  as  a  legiti- 
mate exercise  of  the  police  power,  against 
the  objections  that  it  denied  due  process  of 
law  and  was  special  legislation.  In  reply 
to  the  latter  objection,  the  court  said  in  ef- 
fect that  the  peculiar  physical  structure 
and  maternal  functions  of  women,  and  the 
special  pressure  and  spur  to  which  em- 
ployees in  establishments  like  those  named 
in  the  statute,  whose  product  is  produced 
by  machinery,  are  subject,  furnish  a  suffi- 
cient basis  of  classification,  and  justify  con- 
fining the  statute  to  women  and  to  the 
kinds  of  establishments  enumerated. 

The  power  of  the  state  to  regulate  the 
hours  of  employees  of  railroad  companies 
engaged  in  interstate  commerce,  so  far  as 
it  is  affected  by  the  interstate  commerce 
clause,  is  excluded  from  this  note.  On 
that  subject,  see  note  to  State  v.  Northern 
P.  R.  Co.  16  L.R.A.(N.S.)  134,  and  the 
later  case  of  State  v.  Chicago,  M.  &  St.  P. 
R.  Co.  136  Wis.  407,  19  L.R.A.(N.S.)  326, 
117  N.  W.  686. 

The  constitutionality  of  statutes  limiting 
the  hours  of  labor  on  public  works  is  also 
excluded,  as  that  subject  is  covered  in  notes 
to  Keefe  v.  People,  8  L.R.A.(N.S.)  131,  and 
People  ex  rel.  Williams  Engineering  & 
Contracting  Co.  v.  Metz,  24  L.R.A.(N.S.) 
201. 

As  to  the  constitutionality  of  child-labor 
laws  generally,  including  statutes  limiting 
the  hours  of  labor  of  children,  see  case  notes 
to  Starnes  v.  Albion  Mfg.  Co.  17  L.R,A. 
(N.S.)  602,  and  State  v.  Shorey,  24  L.R.A. 
(N.S.)   1121. 
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Locliner  v.  New  York,  198  U.  S.  45,  57, 
49  L.  ed.  937,  941,  25  Sup.  Ct.  Rep.  539,  3 
A.  &  E.  Ann,  Cas.  1133;  Ex  parte  Dickey, 
144  Cal.  234,  66  L.R.A.  928,  103  Am.  St. 
Rep.  82,  77  Pac..924,  1  A.  &  E.  Ann.  Caa. 
428;  Ex  parte  Jentzsch,  112  Cal.  468,  32 
L.R.A.  064,  44  Pac.  803. 

There  are  many  other  persons  besides 
those  embraced  in  the  act,  who  work  under 
substantially  the  same  or  similar  conditions. 

Starne  v.  People,  222  111.  189,  113  Am. 
St.  Rep.  389,  78  N,  E.  62;  State  v.  Cantwell, 
179  Mo.  245,  78  S.  W.  569;  Ex  parte  Kair, 
28  Nev.  127,  113  Am.  St.  Rep.  817,  80  Pac. 
464,  6  A.  &  E.  Ann.  Cas.  893;  Ex  parte 
Boyce,  27  Nev.  299,  65  L.R.A.  47,  75  Pac. 
1,  1  A.  &  E.  Ann.  Cas.  66;  Holden  v.  Hardy, 
109  U.  S.  394,  42  L.  ed.  792,  18  Sup.  Ct. 
Rep.  383;  Ex  parte  Jentzsch,  supra;  People 
V.  Central  P.  R.  Co.  83  Cal.  393,  23  Pac. 
303. 

The  act  has  no  direct  or  proximate  rela- 
tion to  the  public  health,  and  therefore  is 
class  legislation  and  void. 

Re  Morgan,  26  Colo.  415,  47  L.R.A.  62, 
77  Am.  St.  Rep.  209,  58  Pac.  1071 ;  Lochner 
V.  New  York,  198  U.  S.  45,  57,  58,  61,  49  L. 
ed.  937,  941,  942,  943,  25  Sup.  Ct  Rep.  539, 
3  A.  &  E.  Ann.  Cas.  1133;  Ritchie  v.  People, 
supra;  Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep. 
030 ;  Tiedeman,  Pol.  Power,  §  86. 

The  legislature  cannot  arbitrarily  dis- 
criminate between  persons  in  the  same  sit- 
uation. 

Starne  v.  People  and  Ritchie  v.  People, 
supra;  Lochner  v.  New  York,  198  \J.  S.  45, 
49  L.  ed.  937,  25  Sup.  Ct.  Rep.  539,  3  A.  & 
E.  Ann.  Cas.  1133;  Re  Morgan,  supra;  Dar- 
cy  V.  San  Jose,  104  Cal.  647,  38  Pac.  500; 
Johnson  v.  St.  Paul  &  D.  R.  Co.  43  Minn. 
224,  8  L.R.A.  419,  46  N.  W.  156;  Rauer  v. 
Williams,  118  Cal.  401,  50  Pac.  691;  State 
ex  rel.  McCue  v.  Ramsay,  County,  48  Minn. 
230,  31  Am.  St.  Rep.  050,  51  N.  W.  112; 
Low  V.  Rees  Printing  Co.  41  Neb.  127,  24 
UR.A.  702,  43  Am.  St.  Rep.  070,  59  N.  W. 
302;  Nichols  v.  Walter,  37  Minn.  204,  33  N. 
W.  800;  Miller  v.  Kister,  08  Cal.  145,  8  Pac. 
813;  Foster  v.  Police  Comrs.  102  Cal.  492, 
41  Am.  St.  Rep.  194,  37  Pac.  703;  Earle  v. 
Hoard  of  Education,  55  Cal.  489;  Pasadena 
V.  Stimson,  91  Cal.  251,  27  Pac.  004;  Ex 
parte  Smith,  38  Cal.  710;  Brooks  v.  Hyde, 
37  Cal.  300;  People  ex  rel.  Daniels  v.  Hen- 
sliaw,  70  Cal.  430,  18  Pac.  413;  Ex  parte 
Jfnt78ch,  112  Cal.  474,  32  L.R.A.  664,  44 
Pac.  803. 

The  law  is  special  as  distinguished  from 
general,  so  as  to  bring  it  within  the  con- 
stitutional inhibition  against  the  enactment 
of  laws  in  tliat  form. 

State  V.  Cantwell,  supra;  Desmond  v. 
Dunn,  55  Cal.  242;  State  ex  rel,  Randolpti 
v.  Wood,  49  N,  J.  L.  85,  7  Atl.  286  j  Lodj 
§0  T.,R.A.(N.S.) 


Twp.  V.  State,  61  N.  J.  L.  402,  6  L.R.A.  50, 
18  Atl.  749;  People  v.  Central  P.  R.  Co. 
83  Cal.  393,  23  Pac.  303;  Ex  parte  Wester- 
field,  55  Cal.  550,  36  Am.  Rep.  47 ;  Ex  parte 
Jentzsch,  112  Cal.  468-,  32  L.R.A.  664,  44 
Pac.  803;  Ex  parte  Kuback,  85  Cal.  274,  9 
L.R.A.  482,  20  Am.  St.  Rep.  226,  24  Pac. 
737;  Ex  parte  Koser,  60  Cal.  191;  Pasa- 
dena V.  Stimson,  91  Cal.  249,  27  Pac.  604; 
Re  Morgan,  supra;  Re  Eight  Hours  Bill, 
21  Colo.  29,  39  Pac.  329 ;  Low  v.  Rees  Print- 
ing Co.;  State  ex  rel.  McCue  v.  Ramsey 
County;  and  Rauer  v,  Williams, — supra; 
Bloss  V.  Lewis,  109  Cal.  493,  41  Pac.  1081 ; 
Darcy  v.  San  Jose,  104  Cal.  642,  38  Pac. 
500;  Krause  v.  Durbrow,  127  Cal.  684,  60 
Pac.  438;  Cullen  v.  Glendora  Water  Co.  113 
Cal.  503,  39  Pac.  709,  45  Pac.  822,  1047; 
Earle  v.  Board  of  Education,  supra;  Dough- 
erty V.  Austin,  94  Cal.  620,  16  L.R.A.  161, 
28  Pac.  834,  29  Pac.   1092. 

The  act  is  void,  because  it  contains  several 
incongruous  parts,  and  applies  to  different 
kinds  of  employment  not  connected  with, 
and  dissimilar  from,  each  other. 

People  V.  Parks,  58  Cal.  624;  Marvel  v. 
Merritt,  116  U.  S.  11,  29  L.  ed.  550,  6  Sup. 
Ct.  Rep.  207;  Callahan  v.  James,  141  Cal. 
291,  74  Pac.  853. 

The  court  will  take  judicial  notice  of  con- 
ditions naturally  inherent  to  a  trade  or  oc- 
cupation, and  of  the  fact  whether  or  not  it 
is,  in  and  of  itself,  an  unhealtliy  one  to  u 
degree  wliich  would  authorize  the  legisla- 
ture to  interfere. 

Lochner  v.  New  York,  198  U.S.  59.  49 
L.  ed.  942,  25  Sup.  Ct.  Rep.  539,  3  A.  &  E. 
Ann.  Cas.  1133;  Ex  parte  Jentzsch,  112  Cal. 
473,  32  L.R.A.  664,  44  Pac.  803;  People  v. 
Central  P.  R.  Co.  83  Cal.  410,  23  Pac.  303: 
Starne  v.  People;  State  v.  Cantwell;  Ex 
parte  Kair;  Ex  parte  Boyce;  and  Holden  v. 
Hardy, — supra. 

Messrs.  James  Keith  and  Thomas  S. 
Ford,   for  respondent: 

A  statute  imposing  a  penalty  on  anyone 
working  more  than  eight  hours  a  day  in  any 
mine,  smelter,  or  mill  for  the  reduction  of 
ores,  is  not  unconstitutional  on  any  ground, 
and  especially  as  depriving  the  miner  of 
liberty  or  property  without  due  process  of 
law. 

Ex  parte  Kair,  28  Nev.  127,  113  Am.  St. 
Rep.  820,  80  Pac.  403,  0  A.  &  E.  Ann.  Cas. 
893;  Ex  parte  Shrader,  33  Cal.  279;  Ex 
parte  Andrews,  18  Cal.  678;  Ex  parte  Moy- 
nier,  05  Cal.  33,  2  Pac.  728;  Ex  parte  Smith, 
38  Cal.  702. 

Legislation  is  not  open  to  the  charge  of 
depriving  one  of  his  rights  without  due  pro- 
cess of  law,  if  it  be  general  in  its  operation 
upon  the  subjects  to  which  it  relates. 

Dent  V.  West  Virginia,  129  U.  S.  124, 
3^   L.   ?d.    626,   9   Sup.   Ct.   Rep.   231;    Ex 
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parte  Ah  Fook,  49  Cal.  402;  Wulzen  v. 
San  Francisco,  101  Cal.  15,  40  Am.  St.  Rep. 
17,  35  Pac.  353;  Ex  parte  Lacey,  108  Cal. 
326,  38  L.R.A.  640,  49  Am.  St.  Rep.  93,  41 
Pac.  411. 

The  act  merely  limits  the  contract  of  the 
operator  of  the  mine,  smelter,  or  ore  reduc- 
tion works,  with  his  employee,  to  work  in 
any  of  such  places  not  more  than  eight 
hours  during  any  twenty-four  hours. 

Ex  parte  Boyce,  27  Nev.  299,  66  L.R.A. 
51,  75  Pac.  1,  1  A.  &  E.  Ann.  Cas.  66. 

The  statute  is  not  violative  of  the  Consti- 
tution as  granting  special  privileges  and  im- 
munities. 

People  ex  rcl.  Smith  v.  Twelfth  Dist. 
Judge,  17  Cal.  647;  Tuolumne  Redemption 
Co.  v.  Sedgwick,  15  Cal.  615;  Re  Spencer, 
149  Cal.  396,  117  Am.  St.  Rep.  137,  86 
Pac.  896,  9  A.  &  E.  Ann.  Cas.  1105;  Ex 
parte  Koser,  60  Cal.  177;  Ex  parte  Smith, 
:iS  Cal.  702 ;  Abecl  v.  Clark,  84  Cal.  226,  24 
Pac.  383 ;  Ex  parte  Mirande,  73  Cal.  3G5.  14 
Pac.  888;  Re  Hang  Kie,  69  Cal.  149,  10  Pac. 
327;  Ex  parte  Jackson,  143  Cal.  564,  77 
Pac.  457. 
.  The  statute  is  not  violative  of  the  provi- 
sions of  the  Constitution  in  that  the  title 
has  more  than  one  subject. 

Abeel  v.  Clark,  supra;  Ex  parte  Liddell, 
93  Cal.  633,  29  Pac.  251 ;  Hellman  v.  Shoul- 
ters,  114  Cal.  130,  44  Pac.  915,  45  Pac. 
1057;  Davies  v.  Los  Angeles,  86  Cal.  37,  24 
Pac-  771;  Kings  County  v.  Johnson,  104  Cal. 
198,  37  Pac.  870;  Gieseke  v.  San  Joaquin 
County,  109  Cal.  489,  42  Pac.  446. 

The  statute  is  not  violative  of  the  Consti- 
tution in  that  it  is  a  special  law  for  the 
punishment  of  a  crime,  or  that  it  is  a  spe- 
cial law  where  a  general  one  could  be  made 
applicable. 

1  Lewis's  Sutherland,  Stat.  Constr.  chap. 
6,  §§  194,  195;  Missouri  P.  R.  Co.  v.  Mackey, 
127  U.  S.  205,  32  L.  ed,  107,  8  Sup.  Ct.  Rep. 
1161;  Holden  v.  Hardy,  160  U.  S.  366,  42 
L.  ed.  780,  18  Sup.  Ct.  Rep.  383,  14  Utah, 
96,  37  L.R,A.  110,  46  Pac.  1105. 

An  act  applying  to  the  whole  of  any  single 
class  of  individuals  or  objects,  when  the 
classification  is  founded  upon  some  natural, 
intrinsic,  or  constitutional  distinction,  is  a 
general  law. 

Abeel  v.  Clark,  supra;  Ruperich  v.  Baehr, 
142  Cal.  ISO,  76  Pac.  782;  Re  Finley,  1  Cal. 
App.  198,  81  Pac.  1041;  Ex  parte  Moynier, 
supra;  Ex  parte  Whitley,  144  Cal.  167,  77 
Pac.  879,  1  A.  &  E.  Ann.  Cas.  13;  Ex  parte 
Koser,  supra;  Ex  parte  Williams,  87  Cal. 
78,  24  Pac.  602,  25  Pac.  248. 

The  hours  of  labor  of  employees  in  cer- 
tain occupations  may  be  constitutionally 
regulated. 

State  V.  Muller,  48  Or.  252,  120  Am.  St. 
Rep.  806,  85  Pac.  855,  11  A.  &  E.  Ann.  Cnn. 
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88;  Holden  v.  Hardy,  169  U.  S.  306,  42  L. 
ed.  780,  18  Sup.  Ct.  Rep.  38;  Lawton  v. 
Steele,  152  U.  S.  133,  38  L,  ed.  385,  14  Sup. 
Ct.  Rep.  499;  Gundling  v.  Chicago,  177  13. 
S.  183,  44  L.  ed.  725,  20  Sup.  Ct.  Rep.  033 ; 
Jacobson  y.  Massachusetts,  197  U.  S.  11, 
49  L.  ed.  643,  25  Sup.  Ct.  Rep.  358,  3  A.  & 
E.  Ann.  Cas.  765;  W^enham  v.  State,  65  Neb. 
394,  58  L.R.A.  825,  91  N.  W.  421 ;  People 
v.  Havnor,  149  N.  Y.  195,  31  L.R.A.  689,  52 
Am.  St.  Rep.  707,  43  N.  E.  541;  State  v. 
Buchanan,  29  Wash.  602,  59  L.R.A.  342,  92 
Am.  St.  Rep.  930,  70  Pac.  52 ;  Com.  v.  Ham- 
ilton Mfg.  120  Mass.  383;  Soon  Hing  v. 
Crowley,  113  U.  S.  703,  28  L.  ed.  1145,  6 
Sup.  Ct.  Rep.  730;  Ex  parte  Northrup,  41 
Or.  490,  69  Pac.  445 ;  Low  v.  Rees  Printing 
Co.  41  Neb.  127,  24  L.R.A.  702,  43  Am.  St. 
Rep.  676,  69  N.  W.  362;  People  v.  Lochner, 
177  N.  Y.  145,  101  Am.  St.  Rep.  773,  69  N 
E.  373,  198  U.  S.  45,  49  L.  ed.  937,  25  Sup. 
Ct.  Rep.  539,  3  A.  &  E.  Ann.  Cas.  1133; 
State  V.  Holden  (Holden  v.  Hardy)  14  Utah, 
71,  37  L.R.A.  103,  46  Pac.  756,  14  Utah,  96, 
37  L.R.A.  108,  46  Pac.  1105;  Short  v.  Bul- 
lion-Beck &  C.  Min.  Co.  20  Utah,  20,  45 
L.R.A.  603,  57  Pac.  721 ;  State  v.  Livingston 
Concrete  Bldg.  &  Mfg."  Co.  34  Mont.  570,  87 
Pac.  980,  9  A.  &  E.  Ann.  Cas.  204;  State  v. 
Cantwell,  179  Mo.  245,  78  S.  W.  569;  People 
v.  Orange  County  Road  Constr.  Co.  175  N. 
Y.  84,  65  L.R.A.  46,  67  N.  E.  129;  Ex  parte 
Boyce,  27  Nev.  299,  65  L.R.A.  47,  75  Pac. 
1,  1  A.  &  E.  Ann.  Cas.  66;  Ex  parte  Kair, 
supra. 

Sloss,  J.,  delivered  the  opinion  of  the 
court : 

Upon  the  application  of  Fred  J.  Martin, 
a  writ  of  habeas  corpus  was  issued  by  this 
court.  Martin  had  been  arrested  upon  a 
charge  of  violating  the  terms  of  a  statute 
entitled  "An  Act  Regulating  the  Hours  of 
Employment  in  Underground  Mines  and  in 
Smelting  and  Reduction  Works"  (Stat. 
1909,  chap.  181,  p.  279),  approved  March  10, 
1909.  The  provisions  of  the  act  are  as  fol- 
lows: 

"Section  1.  That  the  period  of  employment 
for  all  persons  who  are  employed  or  en- 
gaged in  work  in  underground  mines  in 
search  of  minerals,  whether  base  or  precious, 
or  who  are  engaged  in  such  underground 
mines  for  other  purposes,  or  who  are  em- 
ployed or  engaged  in  other  underground 
workings,  whether  for  the  purpose  of  tunnel- 
ing, making  excavations,  or  to  accomplish 
any  other  purpose  or  design,  or  who  are  em- 
ployed in  smelters  and  other  institutions  for 
the  reduction  or  refining  of  ores  or  metals, 
shall  not  exceed  eight  hours  within  any 
twenty-four  hours,  and  the  hours  of  em- 
ployment in  such  employment  or  work 
day  shall  be  consecutive,  excluding,  however, 
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any  intermission  of  time  for  lunch  or  meals; 
provided  that,  in  the  case  of  emergency 
where  life  or  property  is  in  imminent  dan- 
ger, the  period  may  be  a  longer  time  during 
the  continuance  of  the  exigency  or  emergen- 
cy. 

'^Sec.  2.  Any  person  who  shall  violate  any 
provision  of  this  act,  and  any  person  who, 
as  foreman,  manager,  director,  or  officer  of  a 
corporation,  or  as  the  employer  or  superior 
officer  of  any  person,  shall  command,  per- 
suade, or  allow  any  person  to  violate  any 
provision  of  this  act,  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be 
punished  by  a  fine  of  not  less  than  fifty  dol- 
lars ( $50 )  nor  more  than  three  hundred  dol- 
lars ($300),  or  by  imprisonment  of  not 
more  than  three  months.  And  the  court 
shall  have  discretion  to  impose  both  fine  and 
imprisonment  as  herein  provided. 

''Sec.  3.  All  acts  and  parts  of  acts  incon- 
sistent with  this  act  are  hereby  repealed." 

It  is  not  questioned  by  the  petitioner  that 
the  complaint  which  furnished  the  basis  for 
his  arrest  stated  a  violation  of  the  terms  of 
the  act.  His  position  is,  however,  that  the 
act  is  void,  as  being  in  contravention  of  con- 
stitutional provisions. 

The  ground  of  attack  usually  advanced  in 
cases  of  this  character,  namely,  that  the 
statute  is  in  conflict  with  the  guaranties  of 
the  14th  Amendment  to  the  Constitution  of 
the  United  States,  is  not  here  urged.  In- 
deed, such  contention  is  hardly  open  to  the 
petitioner,  in  view  of  the  decision  in  Holden 
V.  Hardy,  169  U.  S.  366,  42  L.  ed.  780,  18 
Sup.  Ct.  Rep.  383,  where  the  Supreme  Court 
of  the  United  States  decided  that  a  statute 
of  Utah  substantially  identical  in  its  main 
features  with  the  one  before  us  did  not  de- 
prive persons  afi'ected  by  it  of  any  right  con- 
ferred by  the  Federal  Constitution.  Conced- 
ing the  binding  force  of  that  decision  as  an 
adjudication  of  all  Federal  questions  in- 
volved, the  petitioner  here  bases  his  claim  to 
immunity  from  prosecution  upon  certain 
provisions  of  the  Constitution  of  this  state. 

Before  proceeding  to  a  consideration  of 
the  particular  points  made  in  this  connec- 
tion, it  may  be  well  to  briefly  state  the  basis 
of  the  decision  in  Holden  v.  Hardy,  since,  in 
our  opinion,  the  points  there  decided  go  far 
toward  answering  the  main  objections  pred- 
icated upon  the  state  Constitution.  Tlie 
right  on  the  part  of  the  state  to  restrict  the 
freedom  of  citizens  to  make  contracts  con- 
cerning their  callings  or  occupations  was 
there  upheld  with  respect  to  the  particular 
callings  covered  by  the  Utah  statute,  t.  e., 
mining  and  working  in  smelting  and  reduc- 
tion works,  upon  the  ground  that  the  re- 
striction in  question  was  a  proper  exercise 
of  the  police  power,  for  the  preservation  of 
the  public  health.  "The  right  of  contract, 
26  L.R.A.(N.S.) 
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says  the  court,  "is  itself  subject  to  certain 
limitations  which  the  state  may  lawfully 
impose  in  the  exercise  of  its  police  powers. 
While  this  power  is  inherent  in  all  govern- 
ments, it  has  doubtless  been  greatly  expand- 
ed in  its  application  during  the  past  cen- 
tury, owing  to  an  enormous  increase  in  the 
number  of  occupations  which  are  dangerous, 
or  so  far  detrimental  to  the  health  of  em- 
ployees as  to  demand  special  precautions  for 
their  wellnbeing  and  protection,  or  the  safe- 
ty of  adjacent  property.  While  this  court 
has  held  .  .  .  that  the  police  power 
cannot  be  put  forward  as  an  excuse  for  op- 
pressive and  unjust  legislation,  it  may  be 
lawfully  resorted  to  for  the  purpose  of  pre- 
serving the  public  health,  safety,  or  morals, 
or  the  abatement  of  public  nuisances,  and  a 
large  discretion  'is  necessarily  vested  in  the 
legislature  to  determine  not  only  what  the 
interests  of  the  public  require,  but  what 
measures  are  necessary  for  the  protection  of 
such  interests.' "  Again,  in  the  same  opin- 
ion, it  is  said  that,  "while  the  general  ex- 
perience of  mankind  may  justify  us  in  be- 
lieving that  men  may  engage  in  ordinary  em- 
ployments more  than  eight  hours  per  day 
without  injury  to  their  health,  it  does  not 
follow  that  labor  for  the  same  length  of  time 
is  innocuous  when  carried  on  beneath  the 
surface  of  the  earth,  where  the  operative 
is  deprived  of  fresh  air  and  sunlight,  and  is 
frequently  subjected  to  foul  atmosphere  and 
a  very  high  temperature,  or  to  the  influence 
of  noxious  gases  generated  by  the  processes 
of  refining  or  smelting."  The  right  to  limit 
the  hours  of  labor  generally  was  not  in- 
volved in  Holden  v.  Hardy.  No  such  right 
was  asserted.  It  was,  however,  decided  that 
the  particular  occupations  affected  by  the 
act  possessed  such  elements  of  danger  and 
risk  to  the  employee  that  the  legislature 
might  reasonably  conclude  that,  in  such  oc- 
cupations, a  restriction  of  the  time  of  labor 
was  necessary  for  the  protection  of  those  en- 
gaged in  such  labor. 

The  limitations  of  the  doctrine  are  well 
illustrated  by  the  subsequent  decision  in 
Lochner  v.  New  York,  198  U.  S.  46,  49  L.  ed. 
937,  25  Sup.  Ct.  Rep.  639,  3  A.  &  E.  Ann. 
Cas.  1133,  in  which  the  court,  reversing  the 
decision  of  the  court  of  appeals  of  New  York 
in  Peole  v.  Lochner,  177  N.  Y.  145,  101  Am. 
St.  Rep.  773,  69  N.  E.  373,  declared  invalid 
a  law  limiting  the  hours  of  labor  of  bakers. 
The  real  ground  of  that  decision  is,  we 
think,  to  be  found  in  the  following  extract 
from  the  opinion  of  Mr.  Justice  Peckham: 
"We  think  that  there  can  be  no  fair  doubt 
that  the  trade  of  a  baker,  in  and  of  itself, 
is  not  an  unhealthy  one  to  that  degree 
which  would  authorize  the  legislature  to  in- 
terfere with  the  right  to  labor,  and  with 
the  right  of  free  contract  on  the  part  of  the 
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individual,  either  as  employer  or  employee.'^ 
The  decision  in  the  Lochner  Case  was  by  a 
bare  majority  of  the  court,  but  the  majority 
itself  recognized  the  correctness  of  the  deci- 
sion in  Holden  v.  Hardy,  and  distinguished 
that  case  upon  the  ground  that  the  callings 
involved  in  the  two  statutes  were  essential- 
ly different. 

It  follows,  from  a  comparison  of  these  two 
decisions,  that,  in  determining  whether  an 
act  limiting  the  hours. of  labor  in  any  occu- 
pation is  in  violation  of  the  provisions  of 
the  Federal  Constitution,  the  primary  con- 
sideration is  whether  or  not  the  occupation 
possesses  such  characteristics  of  danger  to 
the  health  of  those  engaged  in  it  as  to  jus- 
tify the  legislature  in  concluding  that  the 
welfare  of  the  community  demands  a  restric- 
tion. 

And  this  brings  us  to  the  petitioner's  con- 
tention that  the  act  is  violative  of  the  pro- 
visions of  the  state  Constitution  respecting 
special  legislation.  It  is  contended  that  the 
act  violates  subdivision  2  of  §  25  of  article 
4,  in  that  it  is  a  special  law  for  the  punish- 
ment of  a  crime  or  misdemeanor  created 
by  said  act;  that  it  violates  subdivision  333 
of  said  section,  in  that  it  is  a  special  law 
passed  in  a  case  where  a  general  law  can  be 
made  applicable;  that  it  violates  §  21  of 
article  1,  in  that  it  grants  to  citizens  or 
classes  of  citizens  privileges  or  immunities 
which  are  not,  upon  the  same  terms,  grant- 
ed to  all  citizens;  that  it  violates  §  11  of 
article  1,  as  not  being  of  uniform  operation. 
These  various  specifications  are  in  effect  di- 
rected to  the  same  point,  namely,  that  the 
law  arbitrarily  selects  for  its  operation  a 
special  class  of  persons.  It  is,  we  think,  un- 
necessary at  this  date  to  cite  many  authori- 
ties in  support  of  the  proposition  that  a 
law  is  not  special,  or  lacking  in  uniformity, 
merely  because  it  does  not  apply  to  every 
person  or  subject  within  the  state.  "An  act 
to  be  general  in  its  scope  need  not  include 
all  classes  of  individuals  in  the  state;  it 
answers  the  constitutional  requirements  if 
it  relates  to  and  operates  uniformly  upon 
the  whole  of  any  single  class."  Abeel  v. 
Clark,  84  Cal.  226,  24  Pac.  383.  The  classi- 
fication created  for  the  purposes  of  legisla- 
tion must,  of  course,  be  a  reasonable  one. 
The  test  of  its  propriety  is  well  stated 
in  Pasadena  v.  Stimson,  91  Cal.  238, 
27  Pac.  604,  where  the  court  declared 
"that,  although  a  law  is  general  and 
constitutional  when  it  applies  equally  to 
all  persons  embraced  in  a  class  founded 
upon  some  natural  or  intrinsic  or  con- 
stitutional distinction,  it  is  not  general 
or  constitutional  if  it  confers  particular 
privileges,  or  imposes  peculiar  disabilities 
or  burdensome  conditions,  in  the  exercise  of 
a  common  right,  upon  a  class  of  persons  ar- 
26  L.R.A.(N.S.) 


bitrarily  selected  from  the  general  body  of 
those  who  stand  in  precisely  the  same  rela- 
tion to  the  subject  of  the  law."  But  in  view 
of  the  decision  in  Holden  v.  Hardy,  based  as 
it  was  upon  the  fact  that  the  occupations 
covered  by  this  act  were  so  peculiarly  dan- 
gerous as  to  justify  special  regulation,  how 
can  it  be  said  that  the  legislature,  in  select- 
ing these  occupations  and  applying  to  them 
provisions  designed  to  protect  the- health  of 
those  engaged  in  them,  was  making  "a  class 
of  persons  arbitrarily  selected  from  the  gen- 
eral body  of  those  who  stand  in  precisely 
the  same  relation  to  the  subject  of  the  law  V* 
The  very  groimds  which  led  the  Supreme 
Court  of  the  United  States  to  hold  that  the 
Utah  statute  did  not  deprive  any  person  of 
life,  liberty,  or  property  without  due  proc- 
ess of  law,  nor  deny  to  any  person  the  equal 
protection  of  the  laws,  require  the  conclu- 
sion that  the  legislation  was  not  special, 
within  the  meaning  of  our  state  Constitu- 
tion. See  Julien  v.  Model  Bldg.  L.  &  In- 
vest. Asso.  116  Wis.  79,  61  L.R.A.  668,  92 
N.  W.  661.  For,  if  it  could  be  said  that 
the  limitation  of  the  hours  of  labor  of  min- 
ers and  those  engaged  in  smelting  and  reduc- 
tion works  could  not  be  supported  by  any 
natural  or  intrinsic  distinction  between 
those  occupations  and  others,  the  legisla- 
tion would,  for  the  reasons  declared  in 
Lochner  v.  New  York,  necessarily  fall  before 
the  provisions  of  the  Federal  Constitution. 

The  applicant  relies  with  great  confidence 
upon  the  decision  of  the  supreme  court  of 
Colorado  in  He  Morgan,  26  Colo.  416,  47 
L.R.A.  52,  77  Am.  St.  Rep.  269,  68  Pac 
1071.  In  that  case  it  was  held  that  an  act 
similar  to  the  one  under  consideration  was 
unconstitutional,  this  conclusion  being  based 
upon  the  ground,  among  others,  thft  the  law 
was  "class  legislation."  We  have  not  had 
access  to  the  Constitution  of  Colorado,  and 
are  not  informed  of  its  precise  terms  re- 
garding general  and  special  legislation.  It 
may  be  observed,  however,  that  some  of  the 
grounds  relied  on  by  the  Colorado  court  for 
its  decision  are  clearly  in  conflict  with  the 
views  of  the  Supreme  CdUrt  of  the  United 
States,  in  the  Holden  Case.  In  other  states 
having  constitutional  provisions  directed 
against  the  passing  of  special  laws,  legis- 
lation of  this  character  has  been  upheld. 
Ex  parte  Boyce,  27  Nev.  299,  65  L.R.A. 
47,  75  Pac.  1,  1  A.  &  E.  Ann.  Cas.  68; 
Ex  parte  Kair,  28  Nev.  127,  113  Am.  St. 
Rep.  817,  80  Pdc.  463,  6  A.  &  E.  Ann.  Cas. 
893;  State  v.  Cantwell,  179  Mo.  245,  78 
S.  W.  569. 

It  is  argued  by  the  applicant  that  the  act 
is  special  because  it  does  not  include  in  its 
scope  many  occupations  other  than  mining, 
which  are  equally  dangerous  to  the  health  of 
the  persons  engaged  in  them.     Reference  is 
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made,  for  example,  to  marble'  cutters  and 
marble  drillers,  diamond  cutters,  workers  in 
furnaces  and  laundries,  men  employed  in 
wine  cellars,  breweries,  and  ice  houses,  men 
in  boiler  works,  match  makers,  cleaners  of 
clothes,  makers  of  white  lead,  of  china  and 
earthenware,  and  many  others.  The  argu- 
ment is,  apparently,  that  any  law  is  special 
which  does  not  include  all  of  these  occupa- 
tions. This  view  is  obviously  unsound. 
Whether  these  other  occupations  present 
the  same  dangers  to  health  as  those  involved 
in  mining,  etc.,  and  whether,  if  they  do, 
these  dangers  can  best  be  met  by  restricting 
the  hours  of  labor,  arc  primarily  questions 
for  the  legislature.  The  legislature  has  de- 
termined one  or  both  of  them  in  the  negative 
by  enacting  this  law.  The  selection  of  the 
businesses  requiring  regulation  is  confided 
to  the  legislative  discretion,  and  this  discre- 
tion is  not  subject  to  judicial  review,  un- 
less it  clearly  appears  to  have  been  exercised 
arbitrarily  and  without  any  show  of  good 
reason.  It  certainly  cannot  be  justly  said 
to  be  apparent  that  each  or  any  of  the 
trades  instanced  by  counsel  is,  in  its  effect 
upon  the  health  of  workers,  identical  with 
the  occupations  covered  by  the  act  under 
discussion;  nor  that  the  most  apprqpriate 
method  of  counteracting  any  injurious  ef- 
fects pertaining  to  any  of  them  is  necessari- 
]y  the  same  as  that  found  to  be  suitable  for 
miners  and  men  working  in  smelting  and 
reduction  works.  In  other  words,  the  law 
is  not  rendered  special  by  the  mere  fact 
that  it  does  not  cover  every  subject  which 
the  legislature  might  conceivably  have  in- 
cluded in  it.  It  is  enough  that  the  sub- 
jects covered  possess  such  intrinsic  peculiar- 
ities as  to  justify  the  legislative  determi- 
nation that  those  subjects  require  special 
enactment. 

It  may  be  questioned  whether,  in  view  of 
the  title  of  the  act,  the  limitation  of  hours 
applies  to  all  underground  work,  or  only  to 
that  performed  in  mines.  But  if  we  assume, 
with  petitioner,  that  only  work  in  mines  is 
covered,  the  act  is  not  therebv  rendered  ob- 
noxious  to  the  constitutional  provision 
against  special  legislation.  This  point  was 
made  in  State  v.  Cantwell,  supra,  and  was 
met  by  the  answer  that  the  discrimination 
between  work  in  mines  and  that  in  other  un- 
derground diggings  was  justified  by  the  fact 
that  mining  is  a  permanent  business  in 
which  men  are  engaged  steadily  for  long  pe- 
riods of  time,  whereas  other  underground 
diggings  are  ordinarily  temporary  and  ir- 
regular in  duration,  and  for  that  reason  do 
not  require  the  same  measure  of  regulation. 

The  act  and  the  title  thereof  do  not  em- 
brace more  than  one  subject.  Const,  art.  4, 
§  24;  Ex  parte  Boyce,  supra.  It  is  de- 
signed, as  we  have  said,  for  the  protection  of 
20  L.R.A.(N.S.) 


the  health  of  persons  engagied  in  occupa- 
tions regarded  by  the  legislature  as  danger- 
ous. Such  occupations  as  in  the  legislative 
view  were  subject  to  the  same  kind  of  dan- 
ger, and  which  required  the  same  kind  of 
regulation,  could  properly  be  joined  together 
in  one  act.  We  may  remark  the  incansist- 
ency  between  the  argument  that  the  act  is 
void  because  it  covers  different  kinds  of  em- 
ployment, and  petitioner's  other  contention 
that  the  act  is  void  because  it  does  not  cov- 
er a  greater  number  of  employments. 

Petitioner  attacks  the  provision  of  the  act 
that  the  hours  of  employment  shall  be  con- 
secutive (excluding,  however,  any  intermis- 
sion of  time  for  lunch  or  meals).  We  are 
not  prepared  to  say  that  this  limitation 
bears  no  reasonable  relation  to  the  protec- 
tion of  the  health  of  the  workmen.  The 
legislature  may  have  considered  that  persons 
working  in  underground  mines,  in  smelters, 
or  in  reduction  works,  required,  for  their 
protection,  not  only  that  the  total  number  of 
hours  of  employment  in  a  day  should  be 
limited,  but  that  the  hours  of  labor  should 
be  so  adjusted  as  to  allow  the  employee  a 
long  consecutive  period  for  rest  and  recrea- 
tion. This  is  a  question  of  legislative  poli- 
cy with  which  the  courts  have  no  concern. 

Upon  the  whole  case,  we  are  satisfied  that 
the  act  is  a  valid  exercise  of  the  legislative 
power,  and  that  the  petitioner  is  properlv 
held. 

It  is  ordered  that  the  writ  be  dismisiscd, 
and  the  petitioner  remanded  to  the  custody 
of  the  constable. 

We  concur:  Slinw,  J.;  Angcllotti,  J.; 
Ijorigan,  J.;  Mclvin,  J.;  Ilenshaw,  J. 

Petition  for  rehearing  denied  January  20, 
1910. 
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FAIRBANKS,   MORSE,   &   COMPANY, 

Appt., 

V. 

S.  W.  HELTSLEY  et  al. 
(—  Ky.  — ,  122  S.  W.  198.) 

I 

Sale  —  breach  by  purchaser  —  remedy. 

An  action  for  the  purchase  money  will 
not  lie  where,  before  shipment  of  a  piece  of 
machinery  which  has  been  ordered,  and  be- 

NotCn  —  Right  of  seller ^  upon  breach  of 
an  execxttory  contract ^  to  maintain 
an  action  for  the  contract  price. 

The  question  whether  a  seller,  upon  thi» 
breach  of  an  executorv  contract,  mav,  as  in 
case  of  breach  of  an  executed  cr»ntract, 
maintain  an  action  for  the  contract  price. 
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fore  it  lias  been  seen  by  or  tendered  or  de- .  5  Xy.  L.  Rep.  862;   Spalding  v.  Ghent,  8 
livercd  to  the  purchaser,  he  notified  the  sell-  I  Ky.  L.  l^ep.  206. 
er  timt  he  would  not  take  it.  ' 


(November  17,  1909.) 

APPEAL  by  plaintiff  from  a  decree  of 
the  Circuit  Court  for  Todd  County  dis- 
luissing  an  action  brought  to  recover  the 
purchase  price  of  certain  machinory  allcj^'ovl 
to  have  been  sold.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  GifTord  &  Stcinfeld'and  Trim- 
ble &  Mallory,  with  Mr.  James  R.  Mal- 
lory,  for  appellant^. 

Plaintiff  was  entitled  to  treat  the  con- 
tract as  executed,  and  sue  for  the  purchase 
price,  upon  breach  by  the  defendant. 

Cook  V.  Brandeis,  3  Met.  (Ky.)  556; 
Wells  V.  :Maley,  5  Ky.  L.  Rep.  862 ;  McCor- 
mick  V.  Basal,  46  Iowa,  235;  McCormick 
Harvesting  Mach.  Co.  v.  Markert,  107  Iowa, 
340,  78  N.  W.  33;  Roehm  v.  Horst,  178  U. 
S.  1,  44  L.  ed.  953,  20  Sup.  Ct.  Rep.  780; 
9  Cyc.  Law  &  Proc.  p.  635. 

A  delivery  under  the  circumstances  was 
unnecessary. 

Jones  V.  Strode,  19  Ky.  L.  Rep.  1117,  41 
S.  W.  562;  Hollerbach  &  M.  Contr.  Co.  v. 
Wilkins  (Ky.)  112  S.  VV.  1126;  Walsh  v. 
Myers,  92  Wis.  397,  66  N.  W.  250;  Farwell 
V.  Solomon,  170  Mass.  457,  49  N.  E.  738; 
Windmuller  v.  Pope,  107  N.  Y.  674,  14  N. 
E.  436;  O'Neill  v.  Supreme  Council,  A.  L. 
II.  70  N.  J.  L.  410,  57  Atl.  463,  1  A.  &  E. 
Ann.  Caa.  422. 

Mr,  Cliarlcs  R.  Gowen  also  for  appel- 
lant. 

Mr.  C  A.  Denny,  for  appellee: 

Readiness  and  offer  to  deliver  person&l 
property,  and  the  refusal  of  the  purchaser 
to  receive  it,  do  not  constitute,  actually  or 
constructively,  a  complete  performance  of 
the  contract;  and  where  the  delivery  is  a 
condition  precedent,  there  can  be  no  com- 
pletion of  the  contract  without  an  actual 
delivery  or  a  constructive  delivery,  and 
hence  there  can  be  no  recovery  of  the  pur- 
chase price. 

Webber  v.  Mino?,  6  Bush,  463,  99  Am. 
Dec.  688;  Saur  v.  Sayres,  2  Ky.  L.  Rep. 
229;    Wells   V.   Maley,*  6   Ky.   L.   Rep.    77, 


has  been  discussed  in  a  case  note  to  Acme 
Food  Co.  V.  Older,  17  L.R.A.(N.S.)   808. 

It  was  there  said  that  the  cases  are  al- 
most unanimous  in  holding  that,  in  case  of  a 
breach  of  an  executory'  contract  for  the 
sale  of  goods,  the  seller  cannot  recover  the 
contract  price,  but  his  remedy  is  limited  to 
an  action  for  damages. 

Aside  from  Faibbanks,  M.  Co.  v.  Heits- 
rjEY,  the  above  proposition  is  also  supported 
by  the  following  other  recent  cases:  Mass- 
n'an  v.  Steiger  (N.  J.  L.)  75  Atl.  746;  Tn- 
liana  Tie  Co.  v.  Phelpfc  (Ky.)  124  S.  W. 
20  L.R.A.(N.S.) 


Hobsou,  J.,  delivered  the  opinion  of  th« 
court: 

Fairbanks,  Morse,  &  Company  brought  this 
suit  against  S.  W.  Heltsley  9t,  Company,  in 
the  Todd  circuit  court.  The  defendants  de- 
murred to  the  petition;  their  demurrer  was 
sustained.  The  plaintiff  filed  an  amended 
petition.  The  defendants  demurred  to  the 
petition  as  amended.  The  demurrer  was 
sustained,  and,  the  plaintiff  failing  to  plead 
further,  the  petition  was  dismissed.  The 
plaintiff  appeals. 

The  facts  stated  in  the  petition  are  briefly 
these :  The  plaintiff  is  a  corporation  created 
by  the  laws  of  Illinois.  On  July  30,  1908,  it 
entered  into  a  written  contract  with  the  de- 
fendants by  which  it  agreed  to  deliver  on 
board  the  cars  at  Elkton,  Kentucky,  one  fif- 
teen-horse power  gasoline  engine,  for  which 
the  defendants  agreed  to  pay  it  $660.  The 
plaintiff  inmiediately  proceeded  to  build  and 
equip  an  engine,  in  compliance  with  the 
terms  of  the  contract,  and  crated  and  pre- 
pared it  for  shipment  from  its  factory  to 
Elkton;  but  before  it  was  shipped,  the  de- 
fendants notified  the  plaintiff  that  they 
would  not  receive  the  engine  if  shipped,  or 
pay  for  it,  and  for  this  reason  it  did  not 
ship  the  engine,  although  ready  and  willing 
to  do  so.  No  part  of  the  contract  price 
was  paid;  and  on  these  facts  the  plaintiff 
asked  judgment  for  the  contract  price,  $660, 
and  costs. 

In  Cook  V.  Brandeis,  3  Met.  (Ky.)  555, 
the  plaintiff  sold  certain  wheat  to  the  de- 
fendants to  be  thereafter  delivered,  but 
the  defendants,  when  the  time  came  for  de- 
livery, refused  to  receive  it.  The  plaintiff 
thereupon  sold  the  wheat  for  less  than  the 
contract  price,  and  brought  a  suit  to  recover 
damages.  In  defining  his  rights  the  court 
said :  "In  such  case,  that  is,  where  the  ven- 
dee refuses  to  receive  the  thing  bargained 
for,  the  vendor  may  consider  it  as  his  own, 
as  if  there  had  been  no  delivery,  and  recover 
the  difference  between  the  value  at  the  time 
and  place  of  delivery  and  the  contract  price; 
or  he  may  seirit  with  due  precaution  and 
diligence,  to  satisfy  his  lien  for  the  price. 


833;  Frederick  v.  Willoughby,  136  Mo.  App. 
244,  116  S.  \\.  1109.  And  this  was  evident- 
ly  also  recognized  in  Mayo  v.  Latham 
(Mich.)   123  N.  W.  561. 

It  will  be  observed  that,  in  Fairbanks,  M. 
&  Co.  V.  Heltsley,  the  subject  of  sale  was 
an  eng^ine,  and  was  built  and  equipped  in 
compliance  with  the  terms  of  the  contract. 
The  court,  however,  did  not  consider  the 
question  of  the  applicability  of  the  rule  in 
case  of  the  sale  of  articles  especially  manu- 
factured for  the  vendee. 
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and  then  he  may  sue  and  recover  only  the 
unpaid  balance  of  the  contract  price;  or  he 
may  consider  it  as  the  property  of  the  ven- 
dee, subject  to  his  call  or  order,  and  then 
he  recovers  the  full  price  which  the  vendee 
was  to  pay.  In  either  case  the  election 
rests  with  the  vendor,  the  vendee  having 
violated  his  contract."  In  the  subsequent 
case  of  Bell  v.  Offutt,  10  Bush,  632,  Bell  had 
sold  certain  hogs  to  Offutt  to  be  thereafter 
delivered,  and  Ofifutt  declined  to  take  the 
hogs  when  tendered.  Bell  thereupon  sold 
the  hogs  for  less  than  the  contract  price, 
and  brought  suit  for  damages.  The  court 
there  laid  down  the  same  rule  as  in  Cook 
V.  Brandeis.  But  it  will  be  observed  that 
in  both  of  these  cases  the  seller  had  sold 
the  property  in  the  open  market  for  the 
best  price  attainable,  and  the  court  did  not 
have  before  it  the  question  what  he  must 
do  to  recover  the  contract  price,  in  order 
that  the  thing  sold  might  be  regarded  as  the 
property  of  the  purchaser.  This  question 
was  presented  in  Webber  v.  Minor,  6  Bush, 
463,  99  Am.  Dec.  688.  In  that  case,  the 
plaintiff  had  sold  a  lot  of  wood  which  the 
defendant  refused  to  receive,  and  brought 
an  action  for  the  price  while  he  still  had 
the  wood.  The  court,  holding  that  he  could 
not  recover  the  price,  said:  ''According  to 
the  case  of  Cook  v.  Brandeis,  sUpra,  relied 
on  for  the  appellee,  and  the  authorities 
therein  bited,  the  appellee  might,  on  the 
refusal  of  the  appellant  to  receive  and  pay 
for  the  wood,  if  he  was  bound  to  do  so  by 
the  contract,  have  either  kept  the  wood  and 
recovered  by  proper  action  the  difference 
between  its  value  at  the  time  and  place  of 
delivery  and  the  contract  price ;  or  he  might 
hav«  sold  it  with  due  precaution  and  dili- 
gence, and  then  have  sued  for  and  recovered 
the  difference  between  the  price  received  and 
the  contract  price;  or  he  might,  upon  mak- 
ing an  actual  or  constructive  delivery  of  the 
wood,  have  recovered  the  full  contract  price, 
• — the  measure  of  relief  sought  in  this  action. 
But,  although  the  evidence  conduces  to  sus- 
tain the  plaintiff's  averments  of  the  con- 
tract, and  his  readiness  and  offer  to  deliver 
the  154  cords  of  wood,  and  the  refusal  of 
the  defendants  to  receive  it,  these  facts  do 
not  in  our  opinion  constitute,  actually  or 
constructively,  a  complete  performance  of 
the  contract;  for,  conceding  that  a  substan- 
tial compliance  with  his  undertaking  did 
not  require  that  he  should  place  the  wood 
upon  the  brickyard  against  the  will  of  the 
defendant,  he  should  have  set  it  apart  for 
the  defendant,  and  relinquished  his  own  con- 
trol of  it  at  or  as  near  to  the  place  of 
delivery  as  was  reasonably  practicable. 
This  would  have  been  a  constructive  deliv- 
ery of  the  wood,  not  merely  an  offer  or  ten- 
der of  delivery.  Duckham  v.  Smith,  5  T. 
26  L.R.A.(N.S.) 


B.  Mon.  372;  2  Story,  Contr.  §  800.  And, 
as  there  would  have  remained  nothing  more 
for  the  plaintiff  to  do,  to  vest  the  property 
in  the  defendant  and  render  the  sale  abso- 
lute, he  might  then  have  recovered  the  con- 
tract price  of  the  wood.  But  he  was  not 
entitled  to  a  recovery  to  that  extent  upon 
the  allegation  and  proof  only  of  a  tender 
or  offer  of  delivery,  which,  if  true,  neither 
devested  him  of  the  legal  title  nor  the  pos- 
session of  the  wood." 

This  case  followed  the  rule  which  had 
been  previously  announced  in  Williams  v. 
Jones,  1  Bush,  621,  and  it  has  been  fol- 
lowed in  Wells  v.  Maley,  6  Ky.  L.  Rep.  77; 
Miller  v.  Burch,  19  Ky.  L.  Rep.  629,  41 
S.  W.  307;  Singer  Mfg.  Co.  v.  Cheney,  21 
Ky.  L.  Rep.  550,  51  S.  W.  813;  Hauser,  B. 
&  F.  Co.  V.  Tate,  105  Ky.  701,  49  S.  W.  476. 
A  contrary  rule  was  not  laid  down  in  Jones 
V.  Strode,  19  Ky.  L.  Rep.  1117,  41  S.  W. 
662,  or  in  Hollerbach  &  M.  Contr.  Co.  ▼. 
Wilkins  (Ky.)  112  S.  W.  1126.  In  each 
of  these  cases  the  action  was  brought  to 
recover  damages  for  the  breach  of  the  con- 
tract. In  Benjamin  on  Sales,  §  1117,  the 
fale  is  thus  stated:  "When  the  vendor  has 
not  transferred  to  the  buyer  the  property 
in  the  goods  which  are  the  subject  of  the 
contract,  as  has  been  explained  in  Book  II, 
as  where  the  agreement  is  for  the  sale  of 
goods  not  specific,  or  of  specific  goods  which 
are  not  in  a  deliverable  state,  or  which  are 
to  be  weighed  or  measured  before  delivery, 
the  breach  by  the  buyer  of  his  promise  to 
accept  and  pay  can  only  affect  the  vendor 
by  way  of  damages.  The  goods  are  still  his. 
He  may  resell  or  not  at  his  pleasure.  But 
his  only  action-  against  the  buyer  is  for 
damages  for  nonacceptance.  He  can  in  gen- 
eral only  recover  the  damage  that  he  has 
sustained,  not  the  full  price  of  the  goods. 
The  law,  with  the  reason  for  it,  was  thus 
stated  by  Tindal,  Ch.  J.,  in  delivering  the 
opinion  of  the  Exchequer  Chamber  in  Bar- 
row V.  Amaud,  8  Q.  B.  604:  'Where  a  con- 
tract to  deliver  goods  at  a  certain  price  is 
broken,  the  proper  measure  of  damages  in 
general  is  the  difference  between  the  con- 
tract price  and  the  market  price  of  such 
goods  at  the  time  when  the  contract  is  brok- 
en, because  the  purchaser,  having  the  money 
in  his  hands,  may  go  into  the  market  and 
buy.  So,  if  a  contract  to  accept  and  pay 
for  goods  is  broken,  the  same  rule  may  be 
properly  applied,  for  the  seller  may  take  his 
goods  into  the  market,  and  obtain  the  cur- 
rent price  for  them.' " 

Here,  there  was  a  contract  to  make  a 
gasoline  engine,  and  to  deliver  it  on  board 
the  cars  at  Elkton,  Kentucky.  Before  the 
manufacturer  had  shipped  the  engine,  and 
before  it  had  been  seen,  tendered,  or  deliv- 
ered to  the  purchaser,  he  notified  the  seller 
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that  he  would  not  take  it.  The  property  in 
the  engine  had  not  passed.  The  engine  re- 
mained at  the  manufacturer's  factory.  It 
was  its  property,  and  was  subject  to  its 
control.  The  plaintiff  had  in  no  manner 
released  its  control  of  the  engine.  If  the 
engine  had  been  destroyed,  it  would  have 
been  at  the  plaintiff's  loss,  and  any  insur- 
ance upon  it  would  have  belonged  to  the 
plaintiff.  That  in  such  a  state  of  case 
an  action  for  the  price  cannot  be  maintained 
is  sustained  by  the  great  weight  of  American 
authority.  Mechem,  Sales  of  Personal 
l^operty,  §§  1091,  1092;  Newmark,  Sales, 
§  391;  24  Am.  ft  Eng.  Enc.  Law,  p.  1118; 
Note  to  Gardner  v.  Deeds,  7  A.  ft  E.  Ann. 
Cas.  1175,  1176;  Oklahoma  Vinegar  Co.  v. 
Carter,  116  Ga.  140,  59  L.R.A.  122,  94  Am. 
8t  Rep.  112,  42  S.  E.  378;  McCormick  Har- 
vesting Mach.  Co.  V.  Balfany,  78  Minn.  370, 
79  Am.  St.  Rep.  393,  81  N.  W.  10,  and  cases 
cited. 

The  plaintiff's  petition  states  no  facts  to 
constitute  a  cause  of  action  for  damages  for 
the  breach  of  contract.  It  is  simply  an  ac- 
tion for  the  price;  no  facts  being  stated  up- 
on which  a  judgment  for  damages  could  be 
Tendered.  The  dismissal  of  this  action  will 
not  bar  another  action  for  damages  for  the 
breach  of  the  contract,  as  a  judgment  upon 
an  insufficient  petition  is  never  a  bar  to  an- 
other action. 

Judgment  affirmed. 
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Master  — act  of  servant  in  unmooring 
Teasel  —  liability. 

1.  The   owner   of  an   island   is   responsi- 
ble for  the  result  of  the  act  of  his  caretaker. 


in  castineoff  the  moorings  of  a  vessel  which 
had  sought  refuge  at  the  wharf  in  a  storm, 
although  he  was  not  expressly  instructed  to 
do  so;  and  it  is  immaterial  whether  the  act 
was  done  carelessly  or  wilfully,  if  it  was  not 
done  to  serve  some  purpose  of  the  caretaker 
alone. 

Trial  —  court  or  jury  —  scope  of  serv- 
ant's employment. 

2.  The  court  may  rule  that  a  caretaker 
was  acting  for  his  employer  when  he  cast 
off  the  moorings  of  a  vessel  lying  at  the 
wharf,  where  he  stated  at  the  time  that 
he  was  so  acting,  and  there  is  no  evidence 
to  the  contrary,  notwithstanding  it  also  ap- 
pears that,  when  he  informed  the  owner  of 
the  vessel  that  the  property  owner  did  not 
allow  boats  to  tie  up  at  the  wharf,  the  ves- 
sel owner  swore  at  him,  called  him  an  op- 
probrious name,  and  threatened  him. 

(February  7,  1910.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Chittenden  County  Court  made  dur- 
ing the  trial  of  an  action  brought  to  recover 
damages  for  the  loss  of  plaintiff's  ship  al- 
leged to  have  been  caused  by  the  wrongful 
act  of  defendant's  servant,  which  resulted 
in  a  verdict  for  plaintiff.  Judgment  af- 
firmed. 

Defendant  owned  an  island  and  wharf  in 
Lake  Champlain.  His  employee  Williams, 
a  caretaker,  was  in  charge  of  both.  Plain- 
tiff moored  his  vessel  to  defendant's  dock 
to  escape  a  violent  storm.  Williams  cast 
off  the  moorings  of  the  vessel,  which  was 
then  driven  upon  the  shore  and  destroyed. 

Further  facts  appear  in  the  opinion. 

Messrs.  Batchelder  Sk  Bates  and 
Charles  H.  Darling  for  defendant. 

Messrs.  Martin  S.  Vilas  and  Cowles  Sk 
Moulton,  for  plaintiff: 

If  one  may  justify  his  entry  upon  the 
property  of  another  by  reason  of  necessity, 
he  may  justify  his  remaining  upon  the  prop- 
erty for  the  same  reason. 


Note.  —  The  court  in  the  above  case  ap- 
plies the  rule  respondeat  superior  to  the  act 
of  a  servant  done  in  furtherance  of  the  mas- 
ter's business,  and  not  to  serve  a  purpose 
of  the  servant  alone,  notwithstanding  the 
element  of  personal  malice  or  wilfulness  on 
the  part  of  the  servant,  and  the  absence  of 
aiBrmative  instructions  from  the  master 
covering  the  act  in  question.  There  seems 
to  be  no  question  under  the  modern  authori- 
ties as  to  the  propriety  of  the  application 
of  the  rule  under  such  circumstances.  In- 
deed, it  will  be  observed  upon  reference  to 
the  note  to  Barrett  v.  Minneapolis,  St.  P.  & 
8.  Ste.  M.  R.  Co.  18  L.R.A.(N.S.)  416,  that 
the  rule  has  been  frequently  applied  by  hold- 
ing the  master  liable  for  a  tort  committed  by 
a  servant  in  the  course  of  his  employment, 
and  with  a  view  to  the  furtherance  of  his 
master's  business,  notwithstanding  that  the 
26  LJELA.(Nr.S.) 


act  was  contrary  to  the  master's  express  in- 
structions. If  the  principle  may  be  applied 
in  such  case,  it  would  seem  that  it  would 
apply  a  fortiori  in  a  case  like  Ploof  v.  Put- 
nam, where,  while  the  act  was  not  affirma- 
tively authorized,  it  was  not  expressly  for- 
bidden. Other  illustrations  of  the  admix- 
ture of  personal  motive  on  the  part  of  the 
servant,  and  the  performance  of  the  duty 
owed  to  the  master,  are  presented  in  a  case 
note  to  Soderlund  v.  Chicago,  M.  &  St.  P.  R. 
Co.  13  L.R.A.(N.S.)  1193,  on  the  liability  of 
the  master  for  injury  from  the  sportive 
manner  in  which  a  servant  performs  an  act 
done  in  the  discharge  of  his  duty.  As  to 
the  liability  of  a  master  for  a  malicious  act 
of  the  servant  when  the  master  owes  a 
special  duty  to  the  party  injured,  see  note 
to  Daniel  v.  Petersburg  R.  Co.  4  L.R.A. 
(N.S.)    485. 
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Depue  V,  Flatau,  100  ^kliiin.  299,  8  L.R.A. 
(N.S.)  485,  111  N.  W.  1. 

A  landowner  may  not  expose  another  to 
danger  of  life  or  property  in  preventing  a 
bare  trespass,,  or  in  expelling  the  trespasser 
after  entry  has  been  made  by  him. 

Hooker  v.  Miller,  37  Iowa,  613,  18  Am. 
Rep.  18;  State  v.  Morgan,  25  N.  C.  (3 
I  red.  L.)  18G,  38  Am.  Dec.  714;  State  v. 
Patterson,  45  Vt.  308,  12  Am.  Rep.  200; 
State  V.  Barr,  11  Wash.  481,  29  L.R.A.  154, 
48  Am.  St.  Rep.  890,  39  Pac.  1080;  Jay  v. 
Whitfield,  3  Barn.  &  Aid.  308;  Bird  v.  Hol- 
brook,  4  Bing.  628,  25  Eng.  Rul.  Gas.  97; 
Wallace  v.  United  States,  162  U.  S.  466, 
40  L.  ed.  1039,  10  Sup.  Ct.  Rep.  859;  James 
V.  Hayes,  63  Kan.  133,  05  Pac.  241;  Ever- 
ton  V.  Esgate,  24  Neb.  235,  38  N.  W.  794; 
Montgomery  v.  Com.  98  Va.  840,  30  S.  E. 
371;  1  Jaggard,  Torts,  151;  Note  to  Hanna- 
balson  v.  Sessions,  93  Am.  St.  Rep.  254. 

The  master  is  liable  for  the  malicious  and 
tortious  acts  of  his  servants,  done  in  the 
scope  and  within  the  course  of  his  employ- 
ment, even  though  the  master  did  not  au- 
thorize or  ratify  them,  and  even  though 
they  were  in  express  disobedience  to  the 
master's  orders. 

Postal  Teleg.  Cable  Co.  v.  Brantley,  107 
Ala.  083,  18  So.  321;  Palmer  v.  St.  Albans, 
GO  Vt.  427,  6  Am.  St.  Rep.  125,  13  Atl.  569; 
New  Orleans,  M.  &  C.  R.  Co.  v.  Hanning, 
15  Wall.  649,  21  L.  ed.  220;  Johnson  v. 
Central  Vermont  R.  Co.  56  Vt.  707;  Illinois 
C.  R.  Co,  V.  Reedy,  17  111.  582;  Toledo,  W. 
Ai  W.  R.  Co.  V.  Harmon,  47  111.  298,  95  Am. 
Dec.  489 ;  Philadelphia  &  R.  R.  Co.  v.  Derby, 
14  How.  468,  14  L.  ed.  502. 

The  test  of  the  masters*  responsibility  for 
the  act  of  the  servant  is  not  whether  such 
act  was  done  according  to  the  instructions 
of  the  master  to  the  servant,  but  whether  it 
was  done  in  the  prosecution  of  the  business 
that  the  servant  was  employed  by  the  mas- 
ter to  do. 

Cosgrove  v.  Ogdcn,  49  N.  Y.  255,  10  Am. 
Rep.  361 ;  Garretzen  v.  Duenckel,  50  Mo. 
104,  11  Am.  Rep.  405. 

Whatever  may  be  incident  to  the  employ- 
ment must  necessarily  belong  to  it. 

Redding  v.  South  Carolina  R.  Co.  3  S.  C. 
7,  16  Am.  Rep.  681 ;  Southern  R.  Co.  v. 
Wildman,  119  Ala.  505,  24  So.  764;  Sleath 
V.  Wilson,  9  Carr.  &  P.  607;  Philadelphia 
&  R.  R.  Co.  V.  Derby,  and  Palmer  v.  St. 
Albans,  supra. 

One  of  the  duties  of  a  caretaker  of  prop- 
erty consists  in  keeping  off  trespassers,  aid 
the  caretaker  will  not  be  excused,  if,  in- 
tending to  perform  this  duty,  he  ejects  one 
who  is  lawfully  upon  the  property. 

Redding  v.  South  Carolina  R.  Co.  supra; 
Limpus  V.  I^ndon  General  Omnibus  Co.  1 
26  L.R.A. (N.S.) 


HurlBt.  &  C.  526,   17   Eng.   Rul.   Cas.  258; 
Hill  V.  Morey,  20  Vt.  178. 

I      Powers,  J.,  delivered  the  opinion  of  the 
court : 

It  was  formerly  held,  usually  on  the  au- 
thority of  M'Manus  v.  Crickett,  1  East,  100, 
that  a  master  was  not  answerable  for  the 
wilful  or  malicious  act  of  his  servant, 
though  done  in  the  line  of  the  servant's 
duties,  unless  he  directed  or  assented  to  it. 
Accordingly,  it  was  said  by  Aldis,  J.,  in 
Audrus  v.  Howard,  38  Vt.  248,  84  Am.  Dec. 
680,  that  "the  master  is  not  liable  for  the 
wilful  wrong  or  trespass  of  the  servant, 
though  the  act  be  done  while  employed  in 
the  business  of  his  master."  But  this  doc- 
trine is  now  pretty  generally  repudiated, 
and  it  has  come  to  be  well  settled  that  a 
master  is  liable  for  the  act  of  his  servant, 
though  it  is  wilful  and  malicious,  when  it 
is  dune  in  furtherance  of  the  master's  busi- 
ness, and  within  the  scope  of  the  servant's 
employment.  The  primary  test,  then,  is 
not  the  character  of  the  act  itself,  nor 
whether  it  was  done  during  the  period  of 
employment,  but  whether  it  was  done  to 
carry  out  the  directions  of  the  master,  ex- 
press or  implied,  or  to  effect  some  pur- 
pose of  the  servant  alone.  This  rule  was 
fully  recognized  and  approved  in  Palmer  v. 
St.  Albans,  60  Vt.  427,  6  Am.  St.  Rep.  125, 
13  Atl.  569,  wherein  it  is  said:  "The  rule  of 
respondeat  superior  is  of  universal  applica 
tion,  whether  the  act  be  one  of  omission  or 
of  commission,  whether  negligent  or  fraud- 
ulent. And  it  makes  no  difference  that  the 
master  did  not  know  of  the  act,  or  dis- 
approved it,  or  even  forbade  it,  provided 
the  servant  was  acting  at  the  time  for  the 
master,  and  within  the  scope  of  the  busi- 
ness intrusted  to  him.  .  .  .  But  the 
foundation  of  the  rule  is  the  relation  of  mas- 
ter and  servant.  When  that  does  not  ex- 
ist, the  law  does  not  impute  to  one  man  the 
negligence  of  another.  .  .  .  Hence  the 
modern  cases  all  show  that  it  is  not  enough, 
in  order  to  charge  one  man  with  the  negli- 
gence of  another,  to  show  that  the  latter  was 
acting  at  the  time  under  the  emplo^'ment  of 
the  former;  but  you  must  go  further,  and 
show  that  the  employment  created  the  rela- 
tion of  master  and  servant  between  them," 
— that  is  to  say,  of  course,  the  relation 
of  master  and  servant  as  to  the  very  act 
of  which  complaint  is  made.  Acts  are  here 
spoken  of  as  "negligent  or  fraudulent,"  but 
in  this  connection  fraud  stands  the  same  as 
other  torts.  Barwick  v.  English  Joint 
Stock  Bank,  L.  R.  2  Exch.  265,  12  Eng. 
Rul.  Cas.  298.  So  far,  we  can  proceed 
without  much  diflicultv.  Indeed,  the.de- 
fondant's  brief  docs  not  seriouslv  controvert 
tlie  rule  as  above  stated.     But  an  attempt 
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to  apply  the  rule  to  the  varying  circura- 
st.inocs  of  tlie  numberless  cases  which  have 
already  arisen  under  it  lias  led  to  much 
l>erj)lexity  and  confusion.  In  Pollock's 
Torts,  7th  ed.  82,  the  injuries  in  respect 
of  which  a  master  becomes  subject  to  this 
kind  of  "vicarious  liability"'  are  helpfully 
classified  as  follows:  (a)  Such  as  are  the 
natural  consequence  of  something  being 
done  by  a  servant  with  ordinary  care,  in 
execution  of  the  master's  specific  orders, 
(b)  Such  as  are  due  to  the  servant's  want 
of  care  in  carrying  on  the  work  or  business 
in  which  he  is  employed,  (c)  Such  as 
result  from  an  excess  or  mistaken  execu- 
tion of  a  lawful  authority,  (d)  Such  as 
rp«ult  from  a  wilful  wTong.  such  as  an 
assault,  provided  the  act  is  done  on  the 
master's  behalf,  and  with  liie  intention  of 
serving   his   purposes. 

The  case  in  hand  falls  witliiii  class  "c'* 
or  class  "d.'*  It  is  further  said  by  the  au- 
thor referred  to,  nt  page  87,  that  to  estab- 
lish a  right  of  action  against  the  master  in 
cases  covered  by  class  *'c,"  it  must  be  shown 
that  (1)  tin-  servant  intended  to  do,  on 
behalf  of  his  master,  something  of  a  kind 
which  ho  was  in  fact  authorized  to  do; 
(2)  the  act,  if  done  in  a  proper  manner,  or 
under  circumstances  erroneously  supposed 
bv  the  servant  to  exist,  would  have  been 
lawful.  In  determining  what  act6  are  with- 
in a  servant's  authority,  courts  are  not 
usually  confined  to  his  express  instructions. 
Regard  should  be  had  to  the  character  of 
the  work,  the  situation  of  the  parties,  and 
the  surrounding  circumstances.  Certain 
implied  authority  *iw^  with  the  relation, 
usually,  if  not  always.  In  the  much-quoted 
language  of  Mr,  Justice  Blackhem  in  Allen 
v.  London  &  S.  W.  R.  Co.  L.  R.  6  Q.  B.  65, 
implied  authority  in  a  seivant  will  be  in- 
ferred, to  do  all  those  things  that  were  nec- 
essary for  the  protection  of  the  property 
intrusted  to  him,  or  for  fulfilling  the  duty  • 
which  he  has  to  perform. 

So  this  man  Williams,  who  was  the  de- 
fendant's caretaker  and  had  sole  charge  of 
his  island  in  Lake  ('hamplain,  was  clothed 
with  implied  authority  to  keep  off  trespass- 
ers and  intruders,  and  this  without  regard 
ti>  his  written  instructions  that  the  defend- 
ant did  not  care  to  have  people  tie  up  to  his 
wharf.  Authoritv  to  use  such  force  as 
might  Ik?  necessary  to  accomplish  this  is 
implied  from  the  character  of  the  work. 
26  Cyc.  Law  &  Proc.  p.  1541;  Alton  R.  k 
Illuminating  Co.  v.  Cox,  84  111.  App.  202; 
Brennan  v.  Merchant  h  Co.  205  Pa.  258, 
54  Atl.  891.  The  whole  story  is  condensed 
into  an  admirable  statement  of  Willes,  J., 
in  Baylcy  v.  Manchester,  S.  &  L.  R.  Co. 
L.  R.  7  C.  P.  420:  "A  person  who  puts  an- 
other in  his  place,  to  do  a  class  of  acts  in 
2«  UR.A.(N.S.) 


his  absence,  necessarily  leaves  him  to  deter- 
mine, according  to  the  circumstances  that 
arise,  when  an  act  of  that  class  is  to  be 
done,  and  trusts  him  for  the  manner  in 
which  it  is  done,  and  consequently  he  is  held 
answerable  for  the  wrong  of  the  person  so 
intrusted,  either  in  the  manner  of  doing 
such  an  act,  or  in  doing  such  an  act  under 
circumstances  in  which  it  ought  not  to  have 
been  done;  provided  that  what  was  done, 
was  done,  not  from  any  caprice  of  the  serv- 
ant, but  in  the  course  of  the  employment." 
When  Williams  cast  off  the  plaintiff's  rope, 
he  was  doing  one  of  a  class  of  acts  well 
within  the  scope  of  his  employment, — one 
which  under  ordinary  circumstances  would 
be  proper  and  lawful.  But  in  the  peculiar 
circumstances  then  existing,  the  act  was 
improper  and  unlawful, — it  was  done  under 
circumstances  in  which  it  ought  not  to 
have  been  done, — and  the  defendant  is  re- 
sponsible, whether  it  was  done  carelessly 
or  wilfully,  unless  it  was  done  from  the 
caprice  of  Williams,  that  is,  to  serve  some 
purpose  of  his  own.  In  other  words,  if  Wil- 
liams cast  off  the  rope  intending  thereby 
to  carry  out  his  instructions,  and  perform 
His  duty  as  caretaker  of  the  property,  the 
defendant  is  liable;  if  he  cast  it  off  not  for 
this  purpose,  but  only  to  serve  some  pur- 
pose of  his  own,  the  defendant  is  not  liable. 
The  books  are  crowded  with  cases  sup- 
porting this  doctrine,  a  few  of  which  we 
take  time  to  refer  to  by  way  of  illustration : 
In  Letts  V.  Hoboken  R.  Warehouse  &  S.  S. 
Connecting  Co.  70  N.  J.  L.  358,  57  Atl. 
392,  the  declaration  charged  that  the  de- 
fendant, as  owner  of  certain  property,  em- 
ployed a  watclmian  to  prevent  persons  from 
trespassing  thereon,  and  that  the  watch- 
man, within  the  scop)e  of  his  employment, 
and  acting  for  the  owner,  in  ejecting  a 
person  from  the  premises,  made  an  assault 
upon  him,  from  the  effects  of  which  he  died. 
It  was  held  that  it  stated  a  cause  of  action, 
the  court  saying:  "Authority  given  by  the 
master  to  his  servant,  to  eject  trespassers 
from  the  former's  premises,  charges  the 
master  with  liability  for  the  act  of  the 
servant  in  using  excessive  or  inappropriate 
force  in  removing  one  who  was  a  trespass- 
er." In  Brennan  v.  Merchant  &  Co.  supra, 
a  boy  eight  years  old  climbed  onto  a  moving 
truck  of  the  defendant,  then  in  charge  of 
a  driver,  and  held  onto  a  standard.  The 
driver,  without  warning,  struck  the  boy's 
hand  with  his  whip,  and  the  boy  fell  off 
and  was  injured.  The  plaintiff  was  non- 
suited below,  and  this  was  held  error.  "If 
his  act,"  says  the  court,  "in  striking  the 
boy  was  intended  to  remove  him  by  force 
from  the  wagon,  it  wouhl  be  the  act  of  his 
employer,  for  which  the  latter  would  be 
responsible.     If,    on    the    other    hand,    the 
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purpose  of  the  driver  was  not  to  cause  the 
boy  to  leave  the  wagon,  but  to  inflict  pun- 
ishment upon  him,  to  gratify  the  ill-will 
of  the  driver,  the  defendant  company  is  not 
responsible  for  the  wrongful  or  tortious 
act."  In  Hammond  v.  Grand  Trunk  R.  Go. 
4  Ont.  Week.  Rep.  530,  a  watchman  was 
employed  at  a  crossing  to  raise  and  lower 
the  gate  by  means  of  a  lever  in  a  structure 
near  by.  He  was  to  lower  the  gate  while 
a  train  was  passing,  and  raise  it  immedi- 
ately afterwards.  The  plaintiff,  a  boy  of 
sixteen,  reached  the  crossing  when  the  gate 
was  down,  and  stood  leaning  upon  it  while 
a  train  passed.  After  the  train  had  gone 
by,  he  and  his  companions  did  not  imme- 
diately remove  their  weight  from  it,  as 
the  watchman  ascertained  as  he  attempted 
to  raise  it.  Whereupon  he^  picked  up  a  cin- 
der and  threw  it  towards  the  plaintiff,  hit- 
ting him  in  the  eye  and  destroying  it.  The 
court  said  that  the  act  of  throwing  the  cin- 
der was  one  for  which  the  master  might  or 
might  not  be  answerable.  "If  the  acts 
were  done  out  of  mere  malice  and  ill  temper, 
and  to  punish  the  boy,  the  company  would 
not  be  answerable;  but  if  it  were  done  for 
the  purpose  of  warning  him  to  get  off  the 
bars  so  that  they  might  be  raised,  then  it 
is  clear  that  they  would  be  answerable,  al- 
though the  act  done  was  a  tort."  In  Alton 
R.  &  Illuminating  Co.  v.  Cox,  supra,  the 
company  had  a  small  park  near  the  city  of 
Alton,  which  was  used  during  the  summer 
as  a  pleasure  resort.  At  the  time  in  ques- 
tion it  was  closed,  and  in  the  charge  of  a 
superintendent  who  had  orders  to  keep  all 
persons  out  of  it.  He  testified  that  in  the 
acts  complained  of  he  was  obeying  his  in- 
structions. Cox  and  some  others  entered 
the  park,  and  were  ordered  out  by  the  su- 
perintendent. They  got  into  an  altercation, 
and  the  superintendent  threw  a  stone  at 
Cox,  which  hit  and  injured  him.  It  was 
held  that  it  was  apparent  that  the  superin- 
tendent was  acting  for  his  master,  and  in 
the  performance  of  his  duty  as  he  under- 
stood it,  and  not  on  account  of  any  matter 
personal  to  himself,  and  a  recovery  was  sus- 
tained. 

The  instruction  of  which  the  defendant 
complains,  and  to  which  he  excepted,  was 
that  it  was  established  by  uncontradicted 
evidence  that  Williams  cast  off  the  rope, 
and  "that  in  so  doing  he  was  acting  within 
the  scope  of  his  employment  as  a  servant  of 
the  defendant.  ...  So  that  .  .  . 
the  defendant  stands  as  though  he  had  been 
present  and  had  himself  done  the  act. 
.  .  ."  The  questions  'whether  a  servant 
acts  within  the  scope  of  his  employment, 
and  whether  he  acts  in  behalf  of  the  master 
or  in  his  own  behalf,  are  usually  questions 
of  fact,  and  so  are  for  the  jury.  Note  to 
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Groodloe  V.  Memphis  &  G.  R.  Co.  54  Am,  St. 
Rep.  85,  89.  But  this  is  not  always,  bo, 
and  the  usual  rule  prevails  in  these  as  in 
other  cases:  If  the  facts,  and  the  infer- 
ences  to  be  drawn  therefrom,  are  not  in  dis- 
pute, the  court  may  dispose  of  these  ques- 
tions as  matter  of  law.  Brennan  v.  Mer- 
chant &  Co.  205  Pa.  258,  54  Atl.  801.  So  it 
remains  to  inquire  whether  there  was  any 
conflict  in  the  evidence  on  these  important 
questions  in  the  case  in  hand.  As  we  have 
already  seen,  the  act  of  casting  off  the  rope 
of  one  attempting  to  tie  up  to  that  wharf 
would  ordinarily  be  within  the  scope  of 
Williams's  employment.  He  testified  that 
he  threw  the  plaintiff's  line  off  in  further- 
ance of  his  employer's  orders,  and  that  he 
so  informed  the  plaintiff  at  the  time.  The 
only  evidence  disclosed  by  the  record  which 
could,  in  any  view,  be  claimed  to  have  a 
tendency  to  contradict  this,  comes  from 
Williams  himself,  when  he  testifies  that, 
after  he  told  the  plaintiff  that  the  defend- 
ant did  not  allow  boats  to  tie  up  there,  the 
plaintiff  swore  at  him,  called  him  an  op- 
probrious name,  and  threatened  him.  There 
is  nothing  in  this  fact  alone  which  tends  to 
show  that  Williams  thereupon  cast  off  the 
rope  for  any  purpose  of  his  own.  It  does 
not  appear  that  he  was  angered  or  even 
irritated  by  it.  And  we  cannot  infer  that 
he  w^as  in  6rder  to  find  error.  Nothing  ap- 
pears to  indicate  that  he  had  any  personal 
interests  to  serve,  or  that,  in  the  slightest 
degree,  he  turned  aside  from  the  line  of 
duty  as  he  then  understood  it,  or  did  any- 
thing that  he  would  not  have  done.  In 
these  circumstances  the  court  was  right  in 
the  instruction  given;  the  act  being  within 
the  scope  of  the  agency,  and  done  for  the 
master's  benefit,  the  defendant's  liability 
was  the  same  as  if  he  had  done  it  himself. 
Rochester  v.  Bull,  78  S.  C.  249,  58  S.  E. 
766;  Columbus  R.  Co.  v.  Woolfolk,  128  Ga. 
631,  10  L.R.A.(N.S.)  1136,  119  Am.  St. 
Rep.  404,  58  S.  E.  152. 

In  the  foregoing  discussion  we  have  ex- 
cluded from  consideration  (1)  cases  in 
which  a  special  duty  is  imposed  upon  the 
master  toward  the  person  injured,  arising 
out  of  the  relation  existing  between  them, 
like  carrier  and  passenger,  innkeeper  and 
guest,  and  such  like;  (2)  cases  in  which  an- 
absolute  duty  is  imposed  upon  the  master 
by  statute,  for  instance;  and  (3)  cases  in 
which  the  injuries  result  from  certain  dan- 
gerous agencies  intrusted  to  the  servant  by 
the  master,  like  wild  animals  or  high  ex- 
plosives,— all  of  which  are  said  to  be  ex- 
ceptions to  the  rules  herein  applied.  Nor 
have  we  referred  to  cases  in  which  the  serv- 
ant acts  outside  of  the  scope  of  his  employ- 
ment, though  attempting  in  good  faith  to 
further  his  master's  interests,  which  are  said 
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not  to  afford  any  ground  of  action  against 
the  master. 
Judgment  affinned. 


IOWA  SUPREME  COURT. 

JOHN   BLOSSI,   Appt,, 

V. 

CmCAGO    &    NORTHWESTERN    RAIL- 
WAY CO.MPANY. 

(—  Iowa,  — ,  123  N.  W.  360.) 

« 

Release  —  foreigner  —  setting  aside. 

1.  A  release  from  liability  for  personal 
injuries  cannot  be  avoided  by  one  who  did 
not  understand  the  langua«^e  in  which  it 
was  written,  on  the  ground  that  he  did  not 
understand  it,  where  due  care  was  exercised 
in  the  selection  of  an  interpreter  and  every 
effort  made  fully  to  explain  matters,  while 
he  apparently  comprehended  and  agreed  to 
all  that  was  done.     . 

Same  —  attending  physician. 

2.  The  attending  physician  of  an  injured 
person  is  competent  to  testify  to  the  facts 
of  the  securing  from  him,  by  the  one  re- 
sponsible for  the  injury,  of  a  release  from 
liability  therefor. 

Same  —  minister. 

3.  The  spiritual  adviser  of  an  injured  per- 
son who  is  called  to  act  as  interpreter  in  a 
tran$:action  looking  to  a  release  of  liability 
of  the  one  causing  the  injury  is  not  incom- 
petent to  testify  to  the  facts  bearing  upon 
the  obtaining  of  it. 

Eridence  —  exclusion  —  error  .—  cor- 
rection. 

4.  Error  in  excluding  an  answer  to  n 
question  is  not  prejudicial  where  the  wit- 
ness subsequently  goes  into  the  entire  mat- 
ter at  length. 

Same  —  fraud  —  understanding. 

5.  Upon  the  question  of  fraud  in  secur- 
ing a  release  from  an  injured  person,  the 
one  who  secured  it  may  be  permitted  to 
testify  that  he  understood  that  the  re- 
leasor understood  the  nature  of  the  trans- 
action. 

(November  23,  1009.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  fur  Hardin  County 
in  defendant's  favor  iu  nu  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Affirmed. 

Statement  by  Deenier,  J.t 

Actiou  at  law  to  recover  damages  for  in- 

Xote.  •»  A  search  has  disclosed  no  other 
eases  upon  the  competency  of  a  physician 
or  spiritual  adviser  to  testify  to  facts  con- 
cerning the  procuring  of  a  release  of  liabili- 
ty from  an  injured  [wrson. 
211  UR.A.(N.8.) 


juries  received  by  plaintiff  in  a  collision  with 
one  of  defendant's  trains  at  a  street  crossing 
in  the  town  of  Eldora,  due,  as  is  alleged,  to 
defendant's  negligence.  Defendant  denied 
any  negligence,  pleaded  plaintiff's  contribu- 
tory negligence,  and  a  full  and  complete 
settlement  with  him  of  all  claims  for  dam- 
ages. There  was  a  trial  to  a  jury,  and,  at 
the  conclusion  of  the  testimony,  the  court, 
on  defendant's  motion,  directed  a  verdict  for 
defendant,  and  plaintiff  appeals. 

Messrs.  Ward  &  Williams  and  J.  H. 
Scales,  for  appellant: 

The  testimony  of  the  attending  physician 
was  improperly  admitted,  because  it  relat- 
ed to  privileged  communications. 

Finnegan  v.  Sioux  City,  112  Iowa,  232, 
83  N.  W.  907;  Raymond  v.  Burlington,  C. 
R.  &  N.  R.  Co.  65  Iowa,  152,  21  N.  W.  495; 
Battis  V.  Chicago,  R.  I.  &  P.  R.  Co.  124 
Iowa,  625,  100  N.  W.  543;  Keist  v.  Chicago 
G.  W.  R.  Co.*  110  Iowa,  32,  81  N.  W.  181. 

The  question  as  to  whether  the  alleged 
prior  settlement  was  procured  by  fraud  or 
misrepresentation,  and  was  a  full  and  com- 
plete settlement  for  a  good  and  sufficient 
consideration,  was  a  question  for  the  jury. 

Chicago  City  R.  Co.  v.  Uhter,  212  III. 
174,  72  N.  E.  195;  Sundvall  v.  Interstate 
Iron  Co.  104  Minn.  499,  116  N.  W.  1118; 
Schus  V.  Powers-Simpson  Co.  85  Minn.  447, 
69  L.R.A.  887,  89  N.  W.  68;  Kelly  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  138  Iowa,  273,  128 
Am.  St.  Rep.  195,  114  N.  W.  536;  Rauen  v. 
Prudential  Ins.  Co.  129  Iowa,  725,  106  N.  W. 
198. 

The  alleged  prior  settlement  was  procured 
by  fraud  and  misrepresentation,  and  was 
not  a  full  and  complete  settlement  for  a 
good  and  sufficient  consideration. 

SUndvall  v.  Interstate  Iron  Co.;  Schus  v. 
Powers-Simpson  Co.;  and  Kelly  v.  Chicago, 
R.  I.  Sc  P.  R.  Co., — supra. 

Mr.  A.  J.  Scales  also  for  appellant. 
Messrs.  K.  H.  Lundy,  James  G.  Davis, 
George  K.  Hise,  and  A.  A.  Mcliaughlin, 
for  appellee: 

The  communications  of  the  minister  of 
the  Gospel  were  as  an  interpreter  because 
of  his  ability  to  speak  the  language  and 
converse  with  plaintiff,  and  not  because  of 
his  capacity  as  a  minister,  and  such  commu- 
nication^ were  not  privileged,  as  communi- 
cations which  a  minister  of  the  Gospel  is 
not  permitted  to  disclose  are  those  intrust- 
ed to  him  in  his  professional  capacity,  and 
necessary  and  proper  to  enable  him  to  dis- 
charge the  functions  of  his  office  according 
to  the  usual  course  of  practice  or  discipline. 
State  V.  Brown,  95  Iowa,  381,  64  N.  W. 
277. 

Information  secured  by  a  physician  in  his 
professional  capacity  is  privileged,  but  in- 


200 


IOWA  SUPREME  COLIl'i". 


Nov., 


formation  secured  independent  of  his  em- 
ployment or  professional  capacity  is  not 
privileged. 

Wyland  v.  Griffith,  1)0  Iowa,  24,  64  N.  W. 
C73;  State  v.  Swafford,  98  Iowa,  362,  67  N. 
W.  284;  State  v.  Houseworth,  91  Iowa,  740, 
CO  N.  W.  221;  Reinhart  v.  Johnson,  62 
Iowa,  155,  17  N.  VV.  452;  Shaffer  v.  Mink,  60 
Iowa,  754,  14  N.  W.  726;  Sutcliffe  v.  Iowa 
State  Traveling  Men's  Asso.  119  Iowa,  220, 
07  Am.  St.  Rep.  298,  93  N.  W.  90. 

Plaintiff  was  bound  to  read  the  lelease 
before  signing  it,  or,  if  he  could  not  read  it, 
he  was  bound  to  have  some  one  read  it  for 
him,  and,  there  being  no  showing  that  he 
was  prevented  from  doing  either  by  any  arti- 
fice or  conduct  of  defendant,  the  settlement 
was  binding. 

Gulliher  v.  Chicago,  R.  I.  &  P.  R.  Co. 
59  Iowa,  416,  13  N.  W.  429;  McKinney  v. 
Herrick,  66  Iowa,  414,  23  N.  W.  767;  Reid, 
M.  &  Co.  v.  Bradley,  105  Iowa,  220,  74  N. 
W.  896;  Bonnot  Co.  v.  Newman  Bros.  108 
Iowa,  158,  78  N.  W.  817;  Bannister  v.  Mc- 
Intire,  112  Iowa,  600,  84  N.  W.  707;  Spring 
Garden  Ins.  Co.  v.  Lemmon,  117  Iowa,  691, 
86  N.  W.  35;  New  York  C.  &  H.  R.  R.  Co.  v. 
Difendaffer,  62  C.  C.  A.  1,  125  Fed.  893; 
Greenfield's  Estate,  14  Pa.  496;  Upton  v. 
Tribilcock,  91  U.  S.  45,  23  L.  ed.  203;  An- 
•drus  V.  St.  Louis  Smelting  &  Ref.  Co.  130  U. 
S.  643;  32  L.  ed.  1054,  9  Sup.  Ct.  Rep.  645; 
Chicago  St.  P.  M.  &  O.  R.  Co.  v.  Belliwith, 
28  C.  C.  A.  358,  55  U.  S.  App.  113,  83  Fed. 
437;  Kilmartin  v.  Chicago,  B.  &  Q.  R.  Co. 
137  Iowa,  64,  lU  N.  W.  522. 

The  fact  that  plaintiff  did  not  know  the 
contents  of  the  paper  he  signed  would  not, 
under  the  circumstances  shown,  release  him 
from  the  binding  effect  thereof.     Ibid. 

Deemcr,  J.,  delivered  the  opinion  of  the 
court: 

The  negligence  charged  against  the  de- 
fendant is  as  follows:  'That  at  said  time, 
without  giving  any  signals  required  to  be 
given  by  trains  approaching  highway  cross- 
ings, the  defendant  recklessly,  wantonly, 
and  negligently,  at  a  high  and  dangerous 
rate  of  speed,  ran  an  engine  and  cars  upon 
and  over  said  street  crossing  while  plaintiff 
was  driving  his  team  thereon,  and  in  such 
a  wanton  and  negligent  manner  as  to  not 
allow  plaintiff  to  pass  over  said  crossing  in 
safety,  but  ran  said  train  upon  and  against 
plaintiff's  said  team  and  against  phiintiff. 
who  was  at  the  time  riding  in  the  vehicle 
drawn  by  said  team  which  he  was  then  and 
there  driving.  That  the  approach  of  said 
train  in  running  upon  said  crossing  was  con- 
cealed from  plaintiff  by  rises  in  the  ground 
and  a  building  until  his  team  had  reached 
a  point  where  he  could  not  retreat  and 
avoid  the  impending  collision.  That  said 
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train  was  run  with  the  engine  in  the  rear 
of  a  coacii  which  was  being  pushed  ahead  of 
said  engine  at  a  high  and  reckless  speed  of 
about  30  miles  an  hour  without  warning  or 
signals,  as  heretofore  mentioned  and  set 
forth.  That  while  plaintiff  was  approaching 
and  on  said  crossing,  under  the  circumstan- 
ces aforesaid,  the  defendant's  train  opera- 
tors saw,  and  could  have  fully  seen,  said 
plaintiff's  peril  and  danger  in  being  exposed 
to  the  collision  with  said  train  upon  said 
crossing,  and  could  have  stopped  or  slacked 
the  speed  of  said  train  being  operated  as 
aforesaid,  but  they  negligently  and  wanton- 
ly failed  to  apply  brakes  or  otherwise  use 
means  or  appliances  to  avert  the  collision 
which  was  there  obvious  to  said  operators 
or  men  in  charge  of  the  running  of  said 
train."  There  was  enough  testimony  to  take 
the  case  to  the  jury  upon  some  or  all  of 
these  specifications,  and  we  do  not  under- 
stand that  the  verdict  was  directed  because 
of  absence  of  proof  of  negligence.  The  rul- 
ing was  grounded  upon  two  propositions: 
First,  that  plaintiff  was  as  a  matter  of  law 
guilty  of  negligence  under  the  undisputed 
facts;  and,  second,  that  the  testimony 
showed  beyond  all  reasonable  dispute  a  set- 
tlement of  all  of  plaintiff's  claims.  Some 
rulings  on  the  admission  and  rejection  of 
testimony  are  complained  of,  which  so  far 
as  material  will  be  considered  during  the 
course  of  the  opinion. 

Plaintiff  received  his  injuries  September 
29,  ]906,  and  he  was  immediately  taken  to 
the  hospital  of  a  Dr.  Morse,  in  the  t^3wn  of 
Eldora,  where  he  remained  until  the  latter 
part  of  November  of  the  same  year.  One 
of  defendant's  claim  agents  called  upon  him 
a  few  days  after  the  accident  to  get  his 
statement  as  to  how  the  accident  occurred. 
This  agent,  whose  name  was  Pitt,  made  no 
attempt  to  settle  the  matter  at  this  time; 
but  on  October  10,  1906,  he  came  back  to 
Eldora,  and  through  Rev.  Guenther  and  one 
Tresemer,  friends  and  acquaintances  of  the 
injured  man,  who  acted  as  interpreters  and 
advisers,  he  negotiated  a  settlement  with 
plaintiff  for  his  injuries,  paying  him  the  s'lm 
of  $75  by  draft,  and  agreeing  to  pay  his, 
plaintiff's,  expenses  at  the  hospital,  including 
surgeons,  doctors,  nurses,  and  hospital  bills. 
A  full  and  complete  release  was  at  this  time 
signed  by  the  plaintiff,  reciting  the  above 
payment  and  agreement  as  the  consideration 
for  the  settlement.  Pursuant  to  promise, 
defendant  paid,  in  addition  to  the  $75,  $128, 
representing  doctor  bills,  hospital  expenses, 
etc.  Plaintiff  claims  that  this  settlement 
was  procured  b^  fraud,  misrepresentation, 
and  deceit,  and  while  he  was  suffering  great 
pain  and  only  partially  conscious.  He  has, 
however,  retained  the  entire  consideration 
paid,  and  now  seeks  to  avoid  the  settlement 
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for  the  reasons  above  given.  Plaintiff  did 
not  understand  the  English  language,  and 
Pitt,  the  agent,  could  not  converse  with 
bim  save  through  an  interpreter.  Rev 
Guenther  and  Mr.  Tresemer,  plaintiff's 
friends,  acted  as  such  interpreters.  No  tes- 
timonv  was  offered  to  bustain  the  claim 
that  plaintiff  was  suffering  severe  pain,  or 
that  he  was  not  in  the  full  possession  of 
bis  mental  faculties. 

Plaintifl^s  testimony,  so  far  as  material  re- 
garding this  settlement,  was  as  follows: 
When  I  was  in  the  hospital,  some  one  tried 
to  get  me  to  sign  a  paper  for  the  railroad 
company.  There  were  no  papers  presented 
to  me  that  I  could  read.  At  the  time  the 
paper  was  presented  to  me,  I  was  in  bed 
in  the  hospital  in  Eldora.     .     .     . 

Q.  Did  you  understand  that  any  papers 
signed  by  you  that  day  were  in  settlement 
of  the  injury  you  received  in  the  collision? 
(Objected  to  by  the  defendant  as  calling 
for  the  conclusion  of  the  witness,  and  im- 
proper and  leading.  He  should  be  required 
to  Bay  what  was  said  and  done  and  who 
raid  or  did  it.  Objection  sustained,  and 
plaintiff  excepts.)      .     .     . 

Witness:  I  don't  know  who  the  party 
was  who  presented  the  papers  to  me.  I  did 
not  understand  what  he  said. 

Q.  When  it  was  presented  to  you,  did 
jou  understand  what  the  paper  was?  (Ob- 
jected to  by  defendant  for  the  same  reasons 
as  above  urged.  Objection  sustained  and 
plaintiff  excepts.)      .     .     . 

Q.  Did  you  understand  what  the  parties 
said  when  they  presented  the  paper  to  you? 
(Objected  to  by  defendant  for  the  same 
reasons  as  above  urged.  Objection  overruled 
and  defendant  excepts.) 

Witness:     No.     .     .     . 

Witness:  There  were  three  of  them. 
Tresemer  and  the  preacher,  and  I  don't 
know  who  the  other  was,  who  presented  the 
paper  to  me.  I  did  not  understand  it.  (The 
defendant  moves  to  strike  the  answer  as 
Dot  responsive  and  a  conclusion  and  incom- 
petent. Motion  sustained,  and  plaintiff 
excepts. ) 

Witness:  I  did  not  understand  what  it 
meant.  (The  defendant  moves  to  strike 
the  answer  for  the  same  reason.  Motion 
sustained,  and  plaintiff  excepts.) 

Q.  I  am  not  asking  you  whether  you 
understood  the  agreement,  but  what  you 
understood  those  people  said  to  you  about 
the  agreement? 

A,  He  understood  that  he  should  write 
his  name.  (The  defendant  moves  that  the 
tnswer  be  stricken  as  not  responsive  and  a 


Witness:  I  understood  that  they  were 
going  to  give  me  $75  to  heal  my  leg. 

The  Court:  If  you  understood  those 
parties  that  presented  the  paper  to  you  said 
that,  it  will  stand;  but  you  don't  say  that. 

Q.  Tell  what  you  understood  these  parties 
that  presented  the  paper  said  it  was  for? 

The  Court:  I  think  it  proper  for  him 
to  state  what  his  understanding  was  of  what 
they  said.  He  can  give  us  what  he  under- 
stood them  to  say.  If  your  questions  get  at 
that  as  to  him  giving  his  understanding  of 
what  they  said,  it  will  stand.  (Defendant 
excepts. ) 

W^itness:  The  preacher  told  me  to  write 
my  name.  I  understood  that  they  were  to 
give  me  $75  to  heal  my  leg  as  near  as  I 
could  understand  it.  I  understood  that  they 
said  that  this  money  was  to  be  paid  to 
Dr.  Morse.  Neither  my  wife  nor  my  daugh- 
ter nor  any  member  of  my  family  was  pres- 
ent when  they  talked  with  me.  I  don't 
remember  when  I  first  understood  what  the 
writing  that  I  signed  meant.  It  was  never 
read  to  me  so  that  I  understood  it.  I  knew 
that  one  of  the  parties  there  was  a  preacher. 

On  cross-examination  the  witness  testi- 
fied with  reference  to  the  matter  as  follows : 
"I  don't  remember  signing  a  paper  in  Dr. 
Morse's  office.  I  remember  the  preacher 
and  Mr.  Tresemer  and  another  man  there. 
I  had  known  the  preacher  ten  years  and 
attended  his  church  occasionally.  I  don't 
know  how  long  they  were  there  that  day. 
Dr.  Morse  was  there  part  of  the  time.  It 
was  about  8  o'clock  in  the  evening.  While 
they  were  there,  I  signed  a  paper.  The 
preacher  did  the  talking  to  me.  I  signed 
Exhibit  1.  I  wrote  my  name  when  I  was  in 
bed.  I  understand  what  a  person  is  saying 
by  the  motion  of  the  lips,  but  I  do  not  hear 
what  they  are  saying  to  me.  Mr.  Guenther 
told  me  that  I  would  get  $75  to  cure  my  leg. 
The  banker  came  and  got  the  paper  that 
was  given  me,  and  the  nurse  brought  me 
the  $75.  The  nurse  brought  the  money  to 
me  the  next  morning,  and  a  man  came  from 
•the  bank,  and  I  gave  him  the  $75.  I 
afterwards  got  the  money  out  of  the  bank 
and  used  it.  I  bought  some  clothes  with  it. 
I  did  not  understand  that  the  railway  com- 
pany  would  pay  my  hospital  bill.  Mr. 
Guenther  did  not  read  the  paper  [Exhibit 
1]  over  to  me,  and  I  didn't  know  what 
the  $75  was  for,  and  didn't  know  the 
money  came  from  the  railway  company,  and 
I  don't  know  I  got  the  money  because  I 
signed  the  paper  [Exhibit  1].  Mr.  Guen- 
ther told  me  I  should  sign  my  name  to  that 
paper  and  I  would  get  $75.  He  also  said 
that  was  to  heal  my  leg.  I  do  not  remember 
any   more   that  Mr.   Guenther   said  to  me. 


conclusion,   and    incompetent.     Motion   sus- 1  and  I  do  not  remember  all  that  he  said  to 
tained,  and  plaintiff  excepts.)  me.      I    did    not    understand    all    that   Mr. 
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Guei.tbcr  said  to  me.  I  understood  he  said 
I  should  sign  the  paper,  but  understood  no 
more.  1  also  understood  that  the  money 
was  to  heal  my  leg." 

Tlie    testimony    for    the    defendant    upon 
this  subject: 

Pitt,  the  claim  agent,  testified  as  follows: 
"I  came  back  to  Eldora  on  October  10th, 
and  saw  Mr.  Blossi  at  the  hospital.  I  had 
no  conversation  with  him.  A  minister  by 
the  name  of  Guenther,  Albert  Tresemer,  and 
Dr.  Morse  were  present,  and  the  nurse  was 
in  and  out  of  the  room.  The  minister  com- 
municated back  and  forth  between  Mr. 
Blossi  and  myself.  Tlie  other  gentleman 
also  talked  with  Mr.  Blossi.  A  paper  was 
prepared  at  the  time  and  signed  by  Mr. 
Blossi,  and  witnessed  by  the  two  parties  I 
have  referred  to.  I  could  not  understand 
the  conversation  between  Mr.  Guenther  and 
Mr.  Blossi,  nor  between  Mr.  Tresemer  and 
Mr.  Blossi.  We  were  there  to  take  up  the 
matter  of  settlement  of  the  claim  of  Mr. 
Blossi  against  the  railway  company.  Mr. 
Tresemer  and  Mr.  Guenther  were  there  by 
my  request.  I  did  not  know  these  gentle- 
men before,  and  had  never  seen  or  heard 
of  them.  I  inquired  who  could  be  obtained 
to  communicate  with  Mr.  Blossi, — some  rep- 
utable or  responsible  persons, — and  Dr. 
Morse  procured  these  men  to  come  for  that 
purpose.  I  was  introduced  by  the  doctor 
to  these  gentlemen.  I  asked  them  to  com- 
municate with  Mr.  Blossi  with  regard  to 
arriving  at  a  basis  for  settling  his  claim  for 
injuries  he  received  at  the  crossing  in  El- 
dora on  September  29,  1906.  After  I  had 
stated  to  Mr.  Guenther  and  Mr.  Tresemer 
what  I  wanted,  they  communicated  with  Mr. 
Blossi  in  the  German  language,  and  he  com- 
municated with  them.  We  were  there  with 
him  probably  a  half  hour  or  more.  After 
Mr.  Guenther  and  Mr.  Tresemer  had  com- 
municated with  Mr.  Blossi,  on  that  occasion 
a  paper  purporting  to  be  a  release  in  settle- 
ment was  executed.  Exhibit  1  is  that  paper. 
I  saw  John  Blossi  attach  his  name  to  it  on 
that  occasion.  At  that  time,  Mr.  Guenther, 
Mr.  Tresemer,  and  Dr.  Morse  were  present. 
Mr.  Guenther  read  Exhibit  1  over  in  my 
presence  to  Mr.  Blossi,  and  explained  the 
contents  of  it  to  him  in  language  that  I 
could  not  understand.  I  was  right  there  in 
the  room  at  the  time,  and  Mr.  Blossi  was  in 
bed.  After  it  was  read  over  to  him,  I  un- 
derstood that  he  said  that  he  imderstood  it. 
T  did  not  understand  what  Blossi  said,  but 
both  Mr.  Guenther  and  Mr.  Tresemer  told 
me  that  he  said  he  understood  it.  At  the 
time  Mr.  Blossi  signed  Exhibit  1,  and  the 
same  was  delivered  to  me,  I  understood  that 
he  understood  the  contents  of  it,  and  wn* 
agreeing  to  settle  his  claim  in  accordances 
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with  the  provisions  and  conditions  contained 
in  it,  and  for  the  consideration  set  forth 
therein.  ...  I  understood  that  Mr. 
Guenther  was  Mr.  Blossi's  pastor.  I  did  not 
select  Mr.  Guenther,  and  did  not  know  tho 
gentleman.  Dr.  Morse  recommended  him 
and  sent  for  him.  ^Mr.  Guenther  and  Mr. 
Tresemer  were  not  representing  the  com- 
pany, and  they  did  not  have  any  authority 
to  make  any  settlement  with  Mr.  Blossi.  I 
was  acting  for  the  company.  They  didn't 
make  any  settlement  with  him.  The  set^ 
tlement  was  made  by  me.  The  only  way 
I  knew  that  he  assented  to  the  settlement 
was  what  they  told  me.  but  I  was  satisfied 
in  my  own  mind  that  he  did  assent  to  it. 
I  asked  them  to  ask  him  if  he  understood 
the  contents  of  that  release,  and  he  would 
nod  his  head.  I  couldn't  understand  the  lan- 
guage they  used  in  asking  him  if  he  under- 
stood. The  interpreters  were  there  to  com- 
municate with  him.  One  of  the  objects  was 
to  get  Exhibit  1  executed.  I  had  no  other 
business  with  Mr.  Blossi  that  day,  except 
to  make  the  settlement.  Mr.  Guenther  and 
Mr.  Ti'esemer  simply  acted  as  interpreters 
for  Mr.  Blossi  as  much  as  for  the  company. 
They  were  disinterested  parties.  I  never 
saw  Mr.  Blossi,  Mr.  Guenther,  or  Mr.  Trese- 
mer afterwards  until  in  this  court  room." 

Rev.  (Juenther,  who  acted  as  an  interpre- 
ter, testified  regarding  this  transaction  as 
follows:  1  am  a  minister  of  the  Gospel,  and 
have  no  other  business.  I  knew  Mr.  Blossi 
was  sick  before  I  went  to  talk  with  him,  and 
understood  I  was  called  by  Dr.  Morse,  who 
was  tlie  physician  attending  Mr.  Blossi  at 
the  time.  I  was  not  the  agent  of  the  rail- 
way company  at  that  time,  and  never  rep- 
resented the  railway  company,  and  did  not 
go  there  for  that  purpose  on  that  occasion. 
I  went  there  because  I  was  called  to  ex- 
plain to  Mr.  Blossi  and  translate  to  him 
some  matters.  I  went  as  an  interpreter.  He 
attended  my  church  sometimes  within  the 
ten  or  twelve  rears  I  knew  him.  He  didn't 
belong  to  my  church,  but  I  guess  he  did  be- 
long to  my  denomination.  I  couldn't  say  for 
sure.  .  .  .  Mr.  Blossi  answered  the  ques- 
tions or  statements  I  made  to  him  in  Ger- 
man. I  was  there  as  an  interpreter,  and 
interpreted  to  Mr.  Blossi  what  Mr.  Pitt  said 
he  was  willing  to  give  to  settle  the  case.  I 
explained  to  Mr.  Blossi  that  the  company 
was  willing  to  give  him  $75,  and  pay  his 
doctor  bills.  I  included  the  hospital  bill 
in  the  doctor  bills.  Mr.  Blossi  stated  that 
he  was  satisfied  with  that.  Mr.  Pitt  told 
me  to  explain  to  Mr.  Blossi  that  the  compa- 
ny was  willing  to  give  him  $75  and  pay  tne 
doctor's  bill  and  the  expenses  in  the  hospi- 
tal. 

Q.  Sta^c  whether  or  not  you  communic&t- 
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ed  that  statement  of  Mr.  Pitt's  to  Mr.  Blos- 
si. 

A.  I  did. 

Q.  And  on  the  first  occasion  that  you  so 
communicated  that  statement  to  him,  what 
did  Mr:  Blossi  say? 

A.  Mr.  Blossi,  after  I  explained  to  him 
that  the  company  was  willing  to  give  $75, 
he  wanted  $150. 

Q.  Did  you  communicate  then  to  Mr.  Pitt 
the  statement  Mr.  Blossi  made  that  he  would 
like  to  have  $150? 

A.  Yes.  Mr.  Pitt  then  repeated  his  first 
words.  He  said  he  wouldn't  give  more.  In 
answer  t^  that  Mr.  Blossi  said,  'That  is 
good  enough.*  ...  I  explained  the  prop- 
osition the  railway  company  made  to  him, 
and  he  said  he  was  satisfied  with  $75.  He 
showed  that  he  understood  it,  hy  saying 
that  he  could  buy  a  new  buggy  for  $50  and 
have  $25  left  for  his  pains.  I  communicat- 
ed to  Mr.  Pitt  tne  statement  of  Mr.  Blossi 
that  he  would  be  satisfied  to  settle  for  $75 
and  the  settlement  and  payment  of  his  doc- 
tor and  hospital  bills.  A  paper  was  pre- 
pared by  Mr.  Pitt  for  Mr.  Blossi  to  sign.  I 
saw  Mr.  Pitt  prepare  the  paper  in  the  sick 
room.  Mr.  Pitt  had  a  small  typewriter. 
After  the  paper  was  prepared,  I  read  and  ex- 
plained it  to  Mr.  Blossi.  The  paper 
marked  "Exhibit  1"  is  the  paper  that  I 
interpreted  to  Mr.  Blossi  at  that  time.  Aft- 
er Exhibit  1  was  prepared,  Mr.  Pitt  asked 
me  to  read  it  and  interpret  it  to  Mr.  Blos- 
si. 

Q.  State  whether  or  not  you  did  read  it 
and  interpret  it  to  him? 

A.  I  translated  this  paper  here  into  Ger- 
man.   By  tnis  paper  I  mean  Exhibit  1. 

Q.  To  w^hom  did  you  translate  it  into  Ger- 
man? 

A.  To  Mr.  Blossi. 

Q.  After  you  had  translated  it  to  him. 
state  what  he  said  as  to  whether  he  under- 
stood it  or  not. 

A.  He  said  he  understood  it.  After  that 
he  signed  it.  I  saw  him  sign  his  name 
"John  Blossi"  on  Exhibit  1,  and  I  signed  it 
«8  a  witness.  I  signed  my  name  to  the  cer- 
tificate appearing  on  the  back'  of  Exhibit  1, 
and  Mr.  Blossi  signed  Exhibit  1.  At  the 
time  I  was  there  that  day,  I  did  not  see  any 
difference  in  him  from  the  times  I  had  seen 
him  and  talked  to  him  before.  ...  I 
eannot  remember  that  he  made  any  com- 
plaint of  BufTering  pain  while  I  was  there. 
While  I  was  there,  Albert  Tresenier  also 
talked  to  him  about  the  matter  of  a  settle- 
ment. I  saw  the  draft  delivered  to  Mr.  Blos- 
si after  he  had  signed  the  release,  Exhibit  1. 

Mr.  Tresemer  testified,  with  reference  to 
this  matter,  as  follows:  I  am  a  German, 
and  talk  that  language.  I  know  John  Blos- 
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si  I  first  met  him  twenty-three  years  ago, 
and  have  known  him  ever  since.  I  have 
talked  with  him  from  time  to  time  during 
chat  period.  I  am  able  to  talk  with  and  un- 
derstand him.  I  saw  him  in  the  hospital  at 
Eldora  soon  after  he  met  with  his  injury  in 
September,  1906,  and  saw  him  more  than 
once.  I  saw  him  and  talked  with  him  the 
third  day  after  he  was  hurt,  and  called  on 
him  several  times  after  that  to  talk  to  him 
for  Dr.  Morse,  to  act  as  an  interpreter.  I 
remember  on  being  there  on  October  10, 
1906,  when  Mr.  Guenther  and  other  per- 
sons were  there.  It  was  shortly  after  6 
o'clock  in  the  afternoon.  I  came  at  the  re- 
quest of  Dr.  Morse,  made  over  the  telephone. 
When  I  arrived,  I  found  Dr.  Morse,  Mr.  Pitt, 
and  Mr.  Guenther  there.  I  talked  with  Mr. 
Blossi  after  I  had  been  there  a  few  minutes. 
Mr.  Guenther  also  talked  with  him  while  I 
was  there.  I  understood  what  Mr.  Guenther 
said  to  him.  I  did  not  talk  exactly  the  same 
kind  of  German  to  Blossi  as  Mr.  Guenther 
did.  Mr.  Guenther  talked  the  high  German 
to  him  and  I  talked  the  low  German,  the 
kind  that  is  used  around  on  the  street,  you 
might  say.  It  might  be  called  dialect.  Mr. 
Blossi  answered  the  questions  that  I  put 
to  him. 

Q.  Did  you  see  anything  about  him  or 
observe  anything  in  his  conversation  during 
any  of  the  time  you  saw  him  in  the  hospital 
difl'erent  than  the  way  he  had  been  or  had 
talked  prior  to  or  before  his  injury? 

A.  No;  I  couldn't  see  any  difference.  On 
the  occasion  when  Mr.  Guenther  and  Mr. 
Pitt  were  there  I  talked  to  Mr.  Blossi  about 
what  the  company  was  going  to  pay  him  to 
settle  his  claim  for  the  injury  he  had  re- 
ceived. I  explained  to  him  that  the  com- 
pany stood  ready  to  give  him  $75  and  pay 
his  hospital  bill,  and  he  was  satisfied.  He 
said  that  was  good.  Mr.  Guenther  and  Mr. 
Pitt  were  there  when  I  came.  I  did  not  do 
anything  there  in  talking  to  him  other  than 
to  act  as  interpreter  between  Mr.  Blossi  and 
Mr.   Pitt 

Q.  State  what,  if  anything,  you  said  to 
him  about  whether  he  could  get  anything 
more  from  the  company  for  his  injury,  if 
he  accepted  the  $75  and  the  payment  of  his 
doctor  bills. 

-A.  As  I  remember,  I  read  the  paper  over 
to  him  and  explained  to  him  what  was  in 
the  paper.  I  can't  remember  just  exactly 
to-day  what  was  in  the  paper,  but,  as  near 
as  I  can  remember,  what  I  spoke  to  him.  I 
did  not  tell  him  that,  if  he  accepted  this 
money,  he  could  not  get  anything  else  from 
the  company.  After  he  said  he  was  will- 
ing to  accept  $75,  a  paper  was  produced  and 
submitted  to  him  to  sign.  Exhibit  1  is  that 
paper.     I  saw  John  Blossi  write  his  name 
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near  the  bottom  on  the  first  page  of  that  pa- 
per. 1  also  saw  Mr.  C.  E.  Guenther  write 
his  name,  and  saw  Dr.  Morse  write  his  name 
on  it,  and  I  myself  wrote  my  name  on  it. 
Those  names  were  written  after  John  Bios- 
si  had  signed  his  name  to  it.  I  saw  Mr. 
Guenther  write  his  name  on  the  back,  after 
the  words,  "This  is  to  certify,"  etc.  The 
names  were  written  on  the  back  after  John 
Blossi  had  signed  the  paper.  Mr.  Guenther 
translated  the  paper.  Exhibit  1,  to  John 
Blossi,  and  I  did  also,  and  John  Blossi  said 
that  he  understood  it,  and  that  it  was  good. 
After  Exhibit  1  was  signed,  I  saw  Mr.  Pitt 
give  Mr.  Blossi  a  check  for  $75.  Exhibit  2 
is  the  check  I  saw  given  to  him.  I  handed 
the  check  myself  and  looked  at  it,  and  know 
that  it  was  for  $75,  and  I  told  Mr.  Blossi 
that  he  could  take  that  over  to  the  bank 
and  get  cash  money  for  it.  I  told  him  he 
could  get  $75  for  it,  and  he  took  the  check 
and  put  it  in  his  shirt  pocket.  Mr.  Pitt  did 
not  have  any  talk  with  Mr.  Blossi  while  I 
was  there.  I  heard  Mr.  Pitt  talk  to  Mr. 
Guenther,  and  I  heard  him  talk  that  he 
wanted  to  make  a  settlement.  His  talk  was 
all  in  English,  and  he  talked  the  same  thing 
to  me.  I  understood  Mr.  Guenther  and  I 
wore  brought  there  for  the  same  purpose. 
Mr.  Guenther  talked  to  Mr.  Blossi  first  and 
explained  to  him  what  the  company  was 
willing  to  do,  and  Mr.  Blossi  answered  that 
was  all  right,  and  signed  the  paper  after  the 
paper  was  diiAwn.  The  matter  was  ex- 
plained to  him  before  the  paper  was  drawn 
up.  The  paper  was  read  over  later,  but  the 
first  talk  was  to  come  to  the  amount.  He 
agreed  on  the  amount,  and  then  the  paper 
was  drawn  up.  Mr.  Blossi's  language  was 
that  it  was  good,  and,  after  he  said  that, 
they  drew  up  the  paper.  Then  Mr.  Guenth- 
er read  the  paper  over  to  Mr.  Blossi  care- 
fully, and  Mr.  Blossi  said,  "All  right,"  and 
made  no  objection  to  anything  whatever.  He 
signed  it  then  and  there  after  I  had  read  it 
and  explained  it  to  him  myself.  I  under- 
stood what  Mr.  Guenther  was  saying  and 
what  Mr.  Blossi  was  saying,  and  he  told 
Mr.  Guenther  that  he  understood  it.  I 
asked  him  if  he  understood  it.  I  had  a 
little  different  language  and  wanted  to  make 
sure  that  he  did  understand.  He  was  not 
lying  down  when  he  signed  Exhibit  1.  I 
think  he  helped  himself  up.  I  am  quite  sure 
of  it.  I  knew  his  leg  was  broken  at  that 
time,  and  was  splinted  for  the  purpose  of 
keeping  it  in  place.  The  matter  was  talke<} 
over  by  Guenther  with  Mr.  Blossi  before 
Exhibit  1  was  written  by  Mr.  Pitt,  and  it  was 
explained  and  he  agreed  to  it  before  the 
paper  was  written.  The  paper  was  drawn 
up  according  to  Mr.  Guenther's  explanation 
after  Mr.  Guenther  had  explained  it,  and 
before  I  had  explained  it.  My  explanation 
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I  came  after  the  agreement  was  made.  The 
'  certificate  was  put  on  the  back  of  Exhibit  1 
to  show  that  we  had  explained  to  Blosai 
what  was  on  the  paper.  The  check  was 
made  out  right  away  after  Mr.  Blossi  had 
signed  Exhibit  1.  I  don't  think  Mr.  Guenth- 
er explained  the  check  to  Mr.  Blossi,  but  I 
did.  Mr.  Pitt  told  us  to  tell  him  that  he 
could  take  the  check  to  the  bank,  and  it  was 
good  for  $75.  I  had  visited  Mr.  Blossi 
about  seven  days  before.  That  was  soon 
after  the  accident.  He  wasn't  any  different 
one  time  or  another,  so  far  as  his  mind  was 
concerned.  He  talked  just  the  same  to  me 
as  he  always  did  before  he  was  hurt.  I 
saw  no  difference  in  the  state  of  his  mind 
when  these  papers  were  drawn  and  when  I 
first  saw  him  after  he  was  hurt.  So  far 
as  I  was  able  to  observe  him,  he  looked  and 
acted  just  the  same  as  he  always  did,  ex- 
cept that  he  wasn't  up  and  around,  walking. 
I  repeated  the  same  thing  to  Mr.  Blossi  that 
Mr.  Guenther  did.  I  heard  Mr.  Pitt  tell 
Mr.  Guenther  what  to  tell  Mr.  Blossi,  and 
heard  what  Mr.  Blossi  said  about  it,  and 
heard  him  say  to  Mr.  Guenther  that  he  un- 
derstood it.  He  said  that  before  he  re- 
ceived  the  $75.  I  don't  remember  of  seeing 
him  try  to  give  the  check  to  Mr.  Guenther, 
although  I  believe  he  did  say  something 
about  somebody  taking  care  of  it  over  night, 
until  his  wife  came  in.  He  said  she  would 
come  in  the  next  day.  He  didn't  want  to 
take  care  of  it  himself,  and  was  willing 
to  trust  Mr.  Guenther  with  it.  I  did  not 
tell  him  that  he  could  get  more  than  $75. 
He  did  not  ask  for  any  more  than  $75  while 
I  was  there.  ...  I  was  there  when  Mr. 
Guenther  made  a  statement  as  to  what  the 
company's  agent  wanted,  and  heard  Mr.  Blos- 
si say  that  he  understood  it.  Exhibit  1  was 
^drawn  up  right  away  afterwards,  and  it  was 
signed,  but  it  was  first  read  over  to  Mr. 
Blossi  by  Mr.  Guenther  and  explained.  That 
was  the  second  time  Mr.  Guenther  had  ex- 
plained the  transaction  to  him,  but  the  first 
time  he  had  explained  the  paper.  Mr.  Guen- 
ther told  him  that  they  put  in  the  paper  the 
same  things  they  had  talked  over,  and  Mr. 
Guenther  read  it  to  him,  and  explained  it 
to  him  in  German  as  he  went  along.  As  I 
understood  it,  the  amount  in  the  paper  was 
mentioned  as  a  full  settlement,  and  Mr. 
Blossi  didn't  claim  anything  more  than  that. 
I  was  paying  attention  to  what  was  being 
done  while  I  was  there.  He  only  claimed 
$75  while  I  was  there,  and,  when  the  paper 
was  read  to  him  after  being  drawn  up,  noth- 
ing was  said  about  anything  more.  I  think 
I  understood  Mr.  Blossi  better  than  Mr. 
Guenther  did.  I  think  Mr.  Guenther  under- 
stood him  all  right,  but  it  was  harder  for 
him  than  for  me.  I  understood  it  all  plain- 
ly, and  didn't  have  any  trouble.    It  took  Mr. 
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Guenther  a  little  longer  to  understand  him; 
and  suppose  it  took  Mr.  Blossi  a  little  long- 
er to  understand  Mr.  Guenther.  He  under- 
stood every  word  that  Mr.  Guenther  said  to 
him,  but  he  did  not  catch  it  quite  as  quick 
as  he  did  what  I  said.  He  wouldn't  answer 
Mr.  Guenther  so  quick,  and  he  would  have 
to  repeat  it  more  than  once,  but  I  didn't 
have  to  repeat.  I  could  understand  him  bet- 
ter than  Mr.  Guenther  could,  and  he  could 
understand  me  better  than  he  could  Mr. 
Guenther.  I  did  not  hear  Mr.  Blossi  at  any 
time  refuse  to  receive  $75. 

Dr.  Morsels  testimony  with  reference  to 
this  matter  was  substantially  as  follows:  I 
was  present  at  the  time  a  settlement  was 
made  with  him.  It  is  my  recollection  that 
Mr.  Guenther  talked  matters  over  with  him 
before  Mr.  Tresemer  came  in.  I  under- 
stand German  fairly  well,  but  Mr.  Blossi  has 
a  dialeet  that  is  peculiar  to  himself.  It  is 
low  German,  and  while  it  is  difficult  for  me 
to  understand  him,  I  understood  a  good  deal 
of  what  he  said  as  to  his  needs  and  wants. 
1  saw  him  sign  Exhibit  No.  1. 

Mr.  McLaughlin:  State  whether  or  not 
you  saw  anyone  read  or  translate  Exhibit 
Xo.  1  to  Blossi,  and  who? 

A.  I  saw  Guenther  and  heard  him  read 
the  paper  before  Blossi  signed  it.  Exhibit 
No.  2  is  the  draft  that  Pitt  handed  to  Blos- 
si. Mr.  Blossi,  a  little  time  after  the  set- 
tlement, I  went  downstairs  with  the  rest  of 
them,  he  called  to  me  to  come  up  and  asked 
me  to  cash  it  for  him.  He  said  he  wanted 
the  gold,  or  the  "money  gilt"  he  called  it, 
and  wanted  to  know  if  I  could  get  it  for  him, 
and  I  said  that  I  would,  and  handed  it  to 
the  nurse  to  get  the  money  for  him,  and  she 
took  it  upstairs  and  gave  it  to  him.  The 
first  time  after  the  accident  when  Mr.  Pitt 
called,  Mr.  Blossi's  brother  who  lives  at  Rad- 
cliffe  acted  as  interpreter. 

Q.  Do  you  remember  anything  about  him 
having  the  cashier  of  the  bank  come  in,  and 
getting  him  to  deposit  it  for  him  the  next 
day? 

A.  Yes;  since  you  mention  it,  I  remember 
he  was  uneasy  about  the  money,  and' wanted 
me  or  the  nurse  to  take  it,  and  I  told  him 
if  he  was  acquainted  with  the  bank  to  have 
the  cashier  come  over  and  get  it  for  him, 
which  he  did. 

This  is  practically  the  entire  record  made 
upon  the  issue  of  settlement,  and  it  is  appar- 
ent therefrom  that  plaintifTs  mind  was  in  a 
normal  condition;  that  no  misrepresenta- 
tions were  made  to  him  of  any  kind,  and  no 
fraud  perpetrated.  The  most  that  can  be 
claimed  from  the  testimony  offered  by  plain- 
tiff IS  that  he  did  not  understand  the  con- 
tents or  purport  of  the  paper  signed  by 
him,  but  this  was  due  to  no  fault  of  the 
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defendant  or  its  agent.  The  interpreters 
were  plaintiff's  own  friends,  and  they  were 
not  even  selected  by  the  defendant  company 
or  any  of  its  agents.  Dr.  Morse  made  the 
selection,  and  there  is  no  intimation  even 
that  they  did  not  act  in  the  best  of  faith, 
and  tried  as  well  as  they  could  to  have 
plaintiff  understand  the  effect  of  the  papers 
he  was  signing.  That  he  did  understand  it 
we  have  no  doubt,  but,  assuming  that  he  did 
not,  there  is  no  claim  that  defendant  was  in 
any  way  responsible  for  his  lack  of  knowl- 
edge. It  did  everything  it  could,  paid  oiit 
its  money  on  the  strength  of  the  settlement, 
and  was  guilty  of  no  fraud,  misrepresenta- 
tion, or  deceit.  Surely  there  must  be  some 
way  whereby  a  settlement  may  be  had  with 
one  who  speaks  a  foreign  language.  If  due 
care  is  used  in  the  selection  of  an  interpre- 
ter and  every  effort  made  to  fully  explain 
matters,  and  the  injured  party  apparently 
comprehends  and  agrees  to  all  that  is  said 
sir.d  done,  his  misunderstanding  of  the  situ- 
ation, unknown  to  any  not  due  to  any  fault, 
fraud,  or  collusion  on  the  part  of  the  other 
party,  is  not  to  be  chargeable  to  such  other. 
In  this  case  plaintiff  had  it  in  his  power  to 
fully  comprehend  the  situation.  He  knew 
the  purpose  of  the  meeting.  He  knew  that 
defendant,  through  its  agent,  was  endeavor- 
ing to  pay  him  something  for  his  injuries 
end  to  settle  his  claim.  He  received  the 
money  offered  by  the  defendant,  .and  signed 
the  release  and  agreement  of  settlement, 
knowing,  of  course,  that  it  must  have  re- 
lation to  this  matter.  The  interpreters  en- 
deavored to  acquaint  him  with  its  contents, 
and,  if  he  did  not  know  of  them,  it  was  his 
own  fault.  He  was  in  his  right  mind  and 
in  full  possession  of  his  mental  faculties, 
and  there  was  no  attempt  to  mislead  or  in 
any  manner  deceive  him.  His  testimony 
indicates  that  he  knew  he'  was  getting  the 
money  in  payment  for  his  injuries,  or  some 
of  them,  and,  if  he  did  not  understand  just 
what  the  payment  was  for,  he  should  have 
made  further  inquiries.  To  say  that  under 
this  record  a  jury  might  disregard  the  set- 
tlement and  find  a  verdict  for  plaintiff  would 
be  equivalent  to  saying  that  no  settlement 
can  safely  be  made  with  one  not  familiar 
with  the  English  language.  Of  course,  no 
such  rule  should  be  established.  There  is 
no  claim  that  the  paper  was  not  correctly 
translated  to  plaintiff,  and,  if  he  did  not 
know  its  exact  terms,  it  was  his  own  fault. 
The  case  is  not  different  from  one  where 
a  party  having  the  ability  to  read  and  un- 
derstand a  paper  fails  to  do  so  and  signs 
it  without  reading.  In  such  case  he  is  bound 
unless  it  appears  that  some  fraud  or  deceit 
was  practised  upon  him,  either  to  prevent 
his  reading  or  by  fraudulently  stating  the 
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contents  of  the  document.  That  this  is  the 
established  rule,  see  the  following  among 
other  authorities:  Gulliher  v.  Chicago  R. 
I.  &  P.  R.  Co.  59  Iowa,  416,  33  N.  W.  429; 
McKinney  v.  Herrick,  66  Iowa,  414,  23  N.  W. 
767 ;  Bonnot  Co.  v.  Newman  Bros.  108  Iowa, 
158,  78  N.  W.  817;  Bannister  v.  Mclntire, 
112  Iowa,  600,  84  N.  W.  707;  Spring  Gar- 
den Ins.  Co.  V.  Lemmon,  117  Iowa,  691,  86 
N.  W.  35.  As  bearing  upon  this  identical 
question  we  quote  the  following  from  Chi- 
cago, St.  P.  M.  &  O.  R.  Cq.  v.  Belliwith, 
28  C.  C.  A.  358,  55  U.  S.  App.  113,  83  Fed. 
437.  "A  written  contract  of  release  cannot 
be  annulled  or  avoided  by  proof  that  one  of 
the  parties  to  it,  who  was  sound  in  mind 
and  able  in  body,  could  not  read  or  write, 
did  not  know  the  terms  of  the  agreement, 
and  neglected  to  ask  anyone  to  read  it  to 
him  when  he  signed  it.  A  written  contract 
is  the  highest  evidence  of  the  terms  of  an 
agreement  between  the  parties  to  it,  and  it  is 
the  duty  of  every  contracting  party  to  learn 
and  know  its  contents  before  he  signs  and 
delivers  it.  He  owes  this  duty  to  the  other 
party  to  the  contract,  because  the  latter 
may,  and  probably  will,  pay  his  money  and 
shape  his  action  in  reliance  upon  the  agree- 
ment. He  owes  it  to  the  public,  which,  as 
a  matter  of  public  policy,  treats  the  written 
contract  as  a  conclusive  answer  to  the  ques- 
tion, what  was  the  agreement?  If  one  can 
read  his  contract,  his  failure  to  do  so  is 
such  gross  negligence  that  it  will  estop  him 
from  denying  it,  unless  he  has  been  dissuad- 
ed from  reading  it  by  some  trick  or  artifice 
practised  by  the  opposite  party.  If  he  cannot 
read  it,  it  is  as  much  his  duty  to  procure 
some  reliable  person  to  read  and  explain  it 
to  him  before  he  signs  it  as  it  would  be  to 
read  it  before  he  signed  it  if  he  were  able 
to  do  SO;  and  his  failure  to  obtain  a  read- 
ing and  explanation  of  it  is  such  gross  neg- 
ligence as  will  estop  him  from  avoiding  it 
on  the  ground  that  he  was  ignorant  of  its 
contents."  See  also  New  York  C.  &  H.  R. 
R.  Co.  V.  DifendaflFer,  62  C.  C.  A.  1,  125  Fed. 
893,  and  cases  cited.  The  case,  in  so  far  as 
the  settlement  is  concerned,  is  ruled  by  Kil- 
martin  v.  Chicago,  B.  &  Q.  R.  Co.  137  Iowa, 
64,  114  N.  W.  522;  Nason  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  140  Iowa,  533, 
118  N.  W.  751;  Douda  v.  Chicago,  R.  I.  &  P. 
R.  Co.  141  Iowa,  82,  119  N.  W.  272.  Had 
a  jury  found  for  the  plaintiff  upon  this  is- 
sue, it  would  have  been  the  duty  of  the  trial 
court  to  have  granted  a  new  trial;  that  be- 
ing true,  the  ruling  on  the  motion  to  direct 
was  correct.  Meyer  v.  Houck,  85  Iowa,  319, 
52  N.  W.  235 ;  Cherry  v.  Des  Moines  Leader, 
114  Iowa,  298,  54  L.R.A.  855,  89  Am.  St. 
Rep.  365,  86  N.  W.  323,  and  other  like  cases 
noticed  in  4  McClain's  Digest,  p.  3307. 

2.  But  appellant  contends  that  the  trial 
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court  was  in  error  in  some  of  its  rulings 
with  reference  to  the  testimony  bearing  upon 
the  issue  which  we  have  just  been  consider- 
ing. For  example,  it  is  said  that,  as  Dr. 
Morse  was  plaintifTs  physician,  his  testi- 
mony  was  incompetent.  It  is  a  mistake  to 
assume  that  a  physician  cannot  testify  in 
any  case  to  which  his  patient  is  a  party.  He 
is  only  forbidden  to  testify  when  he  ob- 
tains information  by  reason  of  his  employ- 
ment to  confidential  commimications  '  in- 
trusted to  him  in  a  professional  character, 
and  necessary  and  proper  to  enable  him  to 
discharge  his  duties.  This  prohibition  was 
not  violated  in  the  present  casie,  as  an  ex- 
amination of  the  testimony  from  this  doctor, 
which  we  have  quoted,  will  show.  See  Sut- 
cliffe  V.  Iowa  State  Traveling  Men's  Asso. 
119  Iowa,  220,  97  Am.  St.  Rep.  298,  93  N.  W. 
90;  Wyland  y.  Griflith,  96  Iowa,  24,  64  N. 
W.  673. 

Objection  was  also  made  to  the  testimony 
of  the  minister,  on  the  ground  that  it,  too, 
related  to  a  matter  of  confidence  between 
the  minister  and  his  parishioner.  Manifest- 
ly this  objection  is  without  merit.  The  min- 
ister in  this  case  was  simply  acting  as  a 
friend  and  interpreter,  and  what  was  said 
had  nothing  to  do  with  spiritual  affairs.  He 
was  not  called  by  plaintiff  for  consolation,  or 
even  advice  with  reference  to  spiritual  mat- 
ters. The  objection  was  clearly  without 
merit.  State  v.  Brown,  95  Iowa,  381,  64  N. 
W.  277. 

Counsel  rely  for  a  reversal  upon  the  first 
ruling  appearing  in  the  quotation  from  the 
testimony  heretofore  set  out;  that  is  to  say, 
the  objection  to  the  question  propounded  to 
plaintiff  as  to  whether  he  understood  that 
any  papers  he  signed  on  the  day  in  question 
were  in  settlement  of  his  injuries.  This 
question  was  propounded  after  the  brief 
introduction  to  the  subject  already  set 
forth.  It  manifestly  called  for  the  conclu- 
sion of  the  witness,  but  this  conclusion  was 
also  a  fact  which  might  be  testified  to  at  a 
proper  time.  We  think  the  objection  might 
well  have  been  overruled,  and  are  of  opin- 
ion that  this  would  have  been  the  proper  or- 
der. But  it  appears  that  thereafter  the 
witness  went  into  the  entire  matter  at 
length,  and  was  permitted  to  give  his  under- 
standing or  misunderstanding  of  the  very 
matter  inquired  about.  Hence  no  prejudice 
resulted.  The  claim  agent,  Pitt,  was  per- 
mitted to  testify,  in  effect,  over  plaintifTs 
objections,  that  he  understood  that  plaintiff 
understood  the  nature  of  the  transaction.  As 
this  had  a  material  bearing  upon  the  issue 
of  fraud,  and  the  matter  could  be  reached 
in  no  other  way,  there  was  no  error  in  the 
ruling.  Kruse  v.  Seiffert  &  U.  Lumber  Co. 
108  Iowa,  352.  79  N.  W.  118*;  Chew  v. 
O'Hara,   110   Iowa,   81,   81   N.   W.    157.     If 
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Pitt  knew  or  believed  that  plaintiff  did  not 
understand  the  nature  of  the  transaction,  or 
the  contents  of  the  paper  which  plaintiff  was 
asked  to  sign,  this  would  have  been  evi- 
dence of  fraud,  or  at  least  of  mutual  mis- 
take, which  would  have  justified  the  setting 
aside  of  the  settlement.  Hence  it  was  prop- 
er to  show  Pitt's  understanding  or  knowl- 
edge by  direct  testimony  from  him.  These 
are  all  the  rulings  bearing  upon  the  issue 
which  we  believe  to  be  decisive  of  the  case, 
and  in  them  there  is  no  prejudicial  error. 

We  have  gone  over  the  testimony  with 
care,  and  have  set  out  all  that  is  material 
upon  the  point  which  is  regarded  as  de- 
cisive, and  reach  the  conclusion  that  the 
trial  court  aid  not  err  in  directing  a  ver- 
dict for  defendant. 

The  judgment  must  be,  and  it  is,  aflirmed. 


KENTUCKY  COURT   OZP  APPEALS. 

LOUISVILLK  &  XASTIVILLE  RAILROAD 
COMPANY,  Appt., 

V. 

LEE  SCALE. 

(33  Ky.  L.  Rep.  721,  110  S.  W.  802.) 

Evidence  *-  complaints  of  condition  of 
car  — not'ce. 

1.  Upon  the  question  of  the  temperattlrc 
and  condition  of  a  car  in  which  passengers 
arc  compelled  to  travel,  evidence  is  not 
admissible  of  complaints  of  passengers  made 
to  each  other,  but  not  brought  to  the  atten- 
tion of  the  carrier's  employees. 

Carrier  — military  organization   —   lia- 
bility to  volunteer. 

2.  One  who  is  not  a  member  of  a  military 
company,  but  who  volunteers  to  accompany 
it  on  an  expedition,  to  supply  the  place  of 
a  member,  cannot  hold  the  railroad  company 
liable  for  injury  due  to  the  discomfort  of  a 
car  in  which  the  company  is  carried,  where 
he  is  not  subject  to  discipline  under  the  stat- 
ute, since  he  may  avoid  injury  by  going 
into  another  car. 

Same  — ^  cold  —  proximate  en  use. 

3.  A  carrier  cannot  be  held  liable  for  a 


cold  contracted  by  a  passenger,  although 
there  was  no  heat  in  the  car  in  which  he 
was  carried,  if,  immediately  after  leaving 
the  car,  he  subjected  himself  to  inclement 
weather,  without  sufficient  protection,  so 
that  it  is  impossible  to  ascertain  the  true 
cause  of  the  cold. 

(June    9,    1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Knox  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  injuries  alleged  to  be 
due  to  the  failure  of  a  railroad  company 
to  heat,  light,  and  maintain  in  a  sanitary 
condition,  its  cars.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  D.  Black  and  Benjamin 
D.  Warfleld  for  appellant. 

Mr.  George  H.  Wilson  with  Messrs.  B. 
B.  Golden  and  John  H.  Wilson,  for  ap- 
pellee : 

The  court  did  not  err  in  admitting  testi- 
mony of  the  fact  that  the  members  of  the 
military  company  complained  of  the  cold 
and  other  conditions  of  the  car  to  each 
other. 

Greenl.  Ev.  16th  ed.  §§  101,  162a. 

Passengers  may  be  separated  according 
to  sex,  character,  or  color,  or  according  to 
the  fares  charged;  and  any  regulation  a 
carrier  may  make  confining  one  class  of 
persons  to  the  part  of  the  conveyance  pro- 
vided for  them,  and  interdicting  intrusions 
by  them  into  that  provided  for  another, 
will  not  be  regarded  as  unreasonable,  if 
made  in  good  faith  for  the  better  accommo- 
dation and  convenience  of  the  passengers. 

Hutchinson,  Carr.  2d  ed.  §§  615d,  642. 

Clay,  C,  delivered  the  opinion  of  tho 
court: 

Appellee,  Lee  Scalf,  went  with  the  Bar- 
bourville  State  Guards  to  the  inauguration 
of  Governor  Beckham,  in  December,  1900. 
Complaining  that  the  coach  in  which  he 
went  to  and  returned  from  Frankfort  was 
not  properly  heated  or  lighted,  and  was  not 
furnished   with   sufficient   water   for  drink- 


Xotc.  —  Carrier* s  lUthility  to  ptiHSfUffev 
on  account  of  unsanitary  condition 
of  car. 

L^pon  this  question  the  above  case  is  s^p- 
ported  bv  Bresewitz  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.  75  Ark.  242.  70  L.R.A.  212,  87 
S.  W.  127,  in  which  it  was  held  that  a 
passenger  who,  without  protest  and  without 
appealing  to  the  conductor,  obeyed  the  di- 
rections of  a  porter  to  ride  in  a  smoking 
car,  although  his  ticket  entitled  him  to 
first-class  passage,  could  not  hold  tlie  car- 
rier liable  for  sickness  caused  bv  the  con- 
tinuous ride  in  the  atmosphere  laden  with 
tobacco  smoke  and  other  foul  odoru. 
20  L.R.A.(N.S.) 


In  Southern  R.  Co.  v.  Wood,  114  Ga.  159, 
39  S.  E.  922,  it  was  held,  howcA-er,  that, 
where  plaintiff  was  not  given  the  accommo- 
dations which  her  ticket  entitled  her  to  have, 
but  was  compelled  by  the  conductor  to  go 
into  a  dirty,  nasty  smoking  car  which,  be- 
cause of  extremely  cold  weather,  was  not 
ventilated,  and  which  was  filled  with  men 
smokint;  and  chewing,  and  the  smoke  and 
fumes  from  the  tobacco  made  her  verv  sick, 
she  was  entitled  to  recover  whatever  dam- 
ages she  su$*tained  on  this  account. 

The  capes  passing  upon  the  duty  of  a  rail- 
road company  to  heat  its  cars  are  collected 
in  the  case  note  to  Prospcrt  v.  Rhode  Island 
Suburban  R.  Co.  11  L.R.A.(N.S.)    1142. 
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ing  purposes,  that  the  stoves  and  lamps 
smoked,  and  that  the  car  was  permitted  to 
become  in  a  noisome  and  filthy  condition, 
and  that,  by  reason  thereof,  he  experienced 
great  physical  and  mental  suffering,  and 
caught  severe  cold,  he  instituted  this  action 
for  damages  against  the  appellant,  Louis- 
ville &  Nashville  Railroad  Company.  He 
recovered  a  verdict  for  $500,  and  the  rail- 
road company  appeals. 

It  appears  from  the  record  that  appellee 
never  enlisted  in  the  State  Guards,  by  tak- 
ing the  obligation  required  by  law.  The 
captain  of  the  company  simply  requested 
him  to  accompany  the  guards  for  the  pur- 
pose of  filling  out  the  quota  of  the  com- 
pany. He  thereupon  volunteered,  and  did 
go  with  the  company.  According  to  ap- 
pellee's contention,  the  bad  conditions  pre- 
vailing in  the  car  were  due  to  the  negligence 
of  the  employees  of  the  appellant  company; 
while  the  latter  insists  that  those  conditions 
were  due  entirely  to  the  acts  of  appellee  and 
his  companions,  in  raising  the  windows  of 
the  car,  in  attempting  to  put  coal  in  the 
fires,  in  punching  the  fires  with  their  bay- 
onets, and  in  scattering  lunches  over  and 
vomiting  on  the  fioor  of  the  car.  Appellant 
asks  a  reversal  on  the  ground  of  the  admis- 
sion of  incompetent  testimony,  and  also  be- 
cause of  error  in  refusing  and  giving  in- 
structions. 

It  appears  that  the  trial  court  permitted 
several  witnesses  to  testify  to  the  fact  that 
the  members  of  the  guard  complained  of 
the  cold  and  the  other  conditions  of  the 
car,  and  expressed  these  complaints  to  each 
other.  As  these  complaints  were  not  made 
to  the  employees  of  the.  railroad,  they  were 
manifestly  incompetent,  and  all  such  evi- 
dence should  have  been  excluded  by  the 
court. 

Appellant  asked  the  following  instruc- 
tion: "If  you  shall  believe  from  the  evi- 
dence that  the  plaintiff,  Lee  Scalf,  was  not 
a  member  of  the  military  company  on  the 
trip  to  or  return  from  Frankfort  on  the 
occasion  mentioned  in  the  evidence,  but 
that  he  voluntarily  undertook  to  and  did 
make  said  trips,  and  that  he  could,  with- 
out subjecting  himself  to  any  military  dis- 
cipline or  penalty,  have  left  the  coach 
which  was  occupied  by  said  company  on 
said  trip,  after  discovering  that  said  coach 
was  dirty  or  filthy,  or  gave  out  offensive 
odors,  or  was  insufiiciently  heated,  or  the 
lamps  gave  insufficient  light,  or  emitted 
foul  or  offensive  odors,  or  the  stoves  in  said 
coach  gave  out  smoke,  to  the  discomfort  of 
plaintiff,,  if  any  such  conditions  existed, 
and  could  have  taken  passage  on  said  trips  1 
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in  another  coach  free  from  such  conditions, 
and' failed  to  do  so,  you  should  find  for 
the  defendant."  We  think  the  court  erred 
in  failing  to  give  this  or  a  similar  instruc- 
tion. Indeed,  as  there  was  no  proof  that 
appellee  was  a  member  of  the  military  com- 
pany, he  could  have  left  the  car  without 
subjecting  himself  to  any  military  discipline 
or  penalty.  Tlie  statutes  do  not  provide  a 
punishment,  except  for  enlisted  men.  No 
power  is  given  to  discipline  those  who  go  aa 
mere  volunteers,  and  who  have  not  enlisted 
in  the  service  by  taking  the  obligation  re- 
quired by  law.  Upon  the  next  trial,  the 
court  should  give  the  following  instruc* 
tion:  "The  court  instructs  you  that  the 
plaintiff,  Lee  Scalf,  was  not  a  member  of  the 
military  company  on  the  trip  to  and  from 
Frankfort  on  the  occasion  mentioned  in  the 
evidence,  and  that  he  could,  without  sub- 
jecting himself  to  any  military  discipline 
or  penalty,  have  left  the  coach  which  was 
occupied  by  him  on  said  trips.  And  if 
you  believe  from  the  evidence  that  said 
coach  was  dirty  or  filthy,  or  gave  out  of- 
fensive odors,  or  was  not  sufficiently  heat- 
ed, or  the  lamps  gave  insufficient  light,  or 
emitted  foul  and  offensive  odors,  or  that 
the  stoves  in  said  coaches  gave  out  smoke, 
to  the  discomfort  of  the  plaintiff,  if  any 
such  conditions  existed,  and  that  the  plain- 
tiff on  said  trip  could  have  taken  passage 
in  another  coach  free  from  such  conditions, 
and  failed  to  do  so,  you  should  find  for 
the  defendant."  Appellee  complains  of  the 
fact  that  he  contracted  a  severe  cold  by 
reason  of  the  cars  being  insufficiently  heat* 
ed.  It  appears,  however,  that,  after  his  ar- 
rival in  Frankfort,  he  marched  and  stood 
around  for  several  hours  in  the  cold  with- 
out any  overcoat  on.  It  was  therefore 
impossible  to  tell  whether  the  cold  he  con- 
tracted resulted  ^rom  the  insufficient  heat 
of  the  car,  or  from  the  exposure  to  the 
severe  weather  then  prevailing  at  Frank- 
fort. Upon  the  next  trial,  unless  there  be 
some  evidence  that  the  cold  complained  of 
was  the  proximate  result  of  the  condition 
of  the  car,  all  evidence  of  the  cold  should 
be  excluded,  and  the  court  should  omit  from 
its  instructions  the  right  to  recover  on 
that  ground.  Louisville  &  N,  R.  Co.  v. 
Wathen,  22  Ky.  L.  Rep.  82,  49  S.  W.  185; 
Gjoves  V.  Louisville  &  N.  R.  Co.  29  Ky. 
L.  Rep.  725,  1291,  96  S.  W.  439,  97  S.  W. 
340;  Louisville  Gas  Co.  v.  Kaufman,  105 
Ky.  131,  48  S.  W.  434. 

For  the  reasons  given,  the  judgment  is  re- 
versed, and  cause  remanded  for  a  new  trial 
consistent  with  this  opinion. 
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y. 

CONSOLIDATED   RAILWAY   COMPANY. 


HOSES  LEBOV 
▼. 

SAME. 
(203  Mass.  380,  89  N.  B.  546.) 

Street  railway  —  driving  off  newsboy  * 
liability. 

A  conductor  in  char^ife  of  an  open  street 
car  is  not  guilty  of  wilful  and  wanton  con- 
duct which  will  render  the  company  liable 
therefor,  who,  upon  seeing  a  newsboy  on  the 
running  board  of  tlie  car  next  the  parallel 
track,  and  outside  the  protecting  bar,  gets 
opposite  him  on  the  other  side  of  the  car 
and  waves  his  hand  at  him,  commands  him 
to  get  off  the  cars,  and  steps  between  the 
seats  as  though  to  reach  him,  in  consequence 
of  which  the  boy  jumps  ofT  when  the  car  is 
going  7  or  8  miles  an  hour,  to  his  injury. 

(October  20,   1909.) 

Jj^  XCEPTIONS  by  plaintiffs  to  rulings  of 
J  the  Superior  Court  for  Hampshire 
County  made  during  the  trial  of  actions 
brought  to  recover  damages  for  personal 
injuries  to  plaintiff  Joseph  Lebov,  alleged 
to  have  been  'caused  by  the  alleged  wrong- 
ful act  of  defendant's  servant,  which  result- 
ed in  verdicts  against  both  plaintiffs.  Over- 
ruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  Richard  W.  Irwin  for  plaintiffs. 

Messrs.  John  C.  Hammond  and  Thom- 
as J.  Hammond,  for  defendant: 

The  conductor's  request  that  the  trespass- 
ing boy  should  get  off,  even  if  said  witli 
emphasis  did  not  constitute  a  wilful,  wan- 
ton, or  reckless  act. 

Gleason  v.  Worcester  Consol.  Street  R. 
Co.  184  Mass.  290,  68  N.  E.  225;  Massed 
▼.  Boston  Elev.  R.  Co.  191  Mass.  491,  7f 
N.  E.  108;  West  v.  Poor,  196  Mass.  183,  11 
L.R.A.(N.S.)  930,  124  Am.  St.  Rep.  541 
81  N.  E.  900;  Sullivan  v.  Boston  Elev.  R. 


Co.  199  Mass.  73,  21  L.R.A.(N.S.)    36,  84 
N.  E.  844. 

Sheldon,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  in  the  first-named  case,  here- 
inafter called  the  plaintiff,  was  a  trespasser 
upon  the  defendant's  car,  and  the  defend- 
ant and  its  servants  owed  him  no  other 
duty  than  to  refrain  from  wilfully  or  reck- 
lessly and  wantonly  exposing  him  to  in- 
jury. Albert  v.  Boston  Elev.  R.  Co.  186 
Mass.  210,  70  N.  E.  52,  and  cases  cited; 
Massell  v.  Boston  Elev.  R.  Co.  191  Mass. 
491,  78  N.  E.  108;  McManus  v.  Thing,  194 
Mass.  362,  80  N.  E.  487.  Those  of  our  de- 
cisions which  are  relied  on  by  the  plaintiff 
are  not  at  variance  with  this  rule.  In  Lov- 
ett  V.  Salem  &  S.  D.  R.  Co.  9  Allen,  657, 
there  was  evidence  that  the  conductor,  so 
far  as  he  could  do  so,  had  accepted  the 
plaintiff  and  his  companion  as  passengers, 
by  telling  them  to  go  on  the  front  of  the 
car.  The  plaintiff  also  testified  that  he  saw 
the  driver,  who  stood  by  him  on  the  front 
platform  move  his  hand,  and  thought  that 
he  felt  the  driver's  hand  or  foot  when  the 
latter  told  him  to  get  off;  and  this  would 
tend  to  show  an  assault  which  might  con- 
stitute wanton  or  reckless  conduct  of  the 
driver.  Knowlton,  Ch.  J.,  in  Bjornquist  v. 
Boston  &  A.  R.  Co.  185  Mass.  130,  132,  102 
Am.  St.  Rep.  332,  70  N.  E.  53.  In  Murphy  v. 
Union  R.  Co.  118  Mass.  228,  the  plaintiff 
was  not  a  trespasser,  but  a  passenger,  al- 
though, by  reason  of  his  offensive  condition, 
the  conductor  had  a  right  to  remove  him 
from  the  car.  Vinton  v.  Middlesex  R.  Co. 
11  Allen,  304,  87  Am.  Dec.  714.  In  Hudson 
v.  Lynn  &  B.  R.  Co.  178  Mass.  64,  59  N.  E. 
647,  and  id.,  185  Mass.  610,  71  N.  E.  66,  a 
••"oovery  was  allowed  only  for  the  actual 
assault  committed  upon  the  plaintiff's  in- 
testate. In  McKeon  v.  New  York,  N.  H.  & 
H.  R.  Co.  183  Mass.  271,  97  Am.  St.  Rep. 
137,  G7  N.  E.  329,  the  defendant  was  held 
nerely  for  the  reckless  act  of  its  brake- 
nnan  in  pushing  the  plaintiff  off  its  car 
vhile  the  train  was  moving  "pretty  fast." 
So,  in  Rounds  v.  Delaware,  L.  &  W.  R.  Co. 
04  N.  Y.  129,  21  Am.  Rep.  597,  the  plaintiff 


Note. « Duty  and  liability  of  street 
railicay  company  to  newahoya  who 
bcKird  cars  to  eell  papera,  • 

In  Blackmore  v.  Toronto  Street  R.  Co.  38 
U.  C.  Q.  B.  172,  it  was  held  that  a  boy  who 
was  not  on  the  car  on  a  contract  of  carriage, 
but  was  a  mere  vohmteer  permitted  to  run 
through  the  street  cars  to  sell  his  newspa- 
pers, could  not  recover  for  an  injury  due  to 
a  defect  in  the  car  step. 

In  Raming  v.  Metropolitan  Street  R.  Co. 
157  Mo.  477.  50  S.  W.  791,  67  S.  W.  268,  it 
was  held  that  a  boy  who  got  on  a  moving 
28  L.R^.(N.S.)    ' 


cable  car  simply  to  sell  papers,  with  no  in- 
tention or  expectation  of  paying  fare,  was 
not  a  passenger,  and  the  carrier  was  not  un- 
der obligation  to  observe  toward  him  the 
same  degree  of  care  that  the  law  requires 
to  be  observed  toward  a  person  in  the 
bands  of  the  carrier  to  be  transported. 

Other  cases  upon  this  question  are  set 
out  in  the  case  note  to  Peterson  v.  South  & 
W.  R.  Co.  8  L.R.A.(N.S.)  1240,  covering 
the  broader  question  of  the  duty  of  a  car- 
rier to  one  whom  it  permits  to  enter  its 
cars  upon  his  own  business,  and  not  as  a 
passenger. 
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was  kicked  from  the  car  by  tlie  defendant's 
servant.  In  Aiken  v.  Holyoke  Street  R.  Co. 
J 84  Mass.  269,  68  N.  E.  238,  the  ground  of 
recovery  was  the  wanton  and  reckless  act  of 
the  defendant's  motorman  in  suddenly  start- 
ing his  car  at  full  speed  around  a  curve, 
while  he  knew  that  the  plaintiff,  a  boy  less 
than  seven  years  of  age,  was  standing  in  a 
dangerous  position  upon  the  step,  and  cry- 
ing to  the  motorman  to  let  him  off.  Foley 
V.  West  End  Street  R.  Co.  105  Mass.  332, 
81  N.  E.  189,  turned  on  the  point  that  the 
jury  might  believe  the  plaintiff's  testimony, 
and  so  find  that  he  was  not  a  trespasser  on 
the  defendant's  car,  and  did  not  voluntarily 
iunip  off  in  order  to  avoid  the  conductor. 
But  that  is  exactly  what  this  plaintiff  did 
do. 

But  it  is  claimed  that  the  jury  might  find 
in  this  case  that  the  conductor's  conduct 
was  wilful,  wanton,  and  reckless,  on  the 
ground  that  he  used  towards  the  plaintiff 
such  threatening  words  and  gestures  as  to 
cause,  in  the  plaintiff's  mind,  reasonable  ap- 
prehension that  the  conductor  would  imme- 
diately assault  him,  or  would  throw  him 
from  the  car  while  it  was  in  rapid  motion, 
and  that  it  was  because  of  such  reasonable 
apprehension  that  the  plaintiff  jumped  from 
the  car,  fell  under  it,  and  was  injured.  This 
contention  makes  it  necessary  to  consider 
the  state  of  affairs  which  was  shown  at  the 
trial. 

The  plaintiff,  at  the  corner  of  Church  and 
Chapel  streets,  apparently  a  busy  place  in 
the  city  of  New  Haven,  Connecticut,  jumped 
upon  an  open  street  car  of  the  defendant, 
for  the  purpose  of  selling  newspapers. 
There  was  here  a  double  track,  and  he  got 
upon  the  left  side  of  the  car,  where  an  ad- 
justable bar  was  in  place,  to  prevent  anyone 
from  entering  the  car  on  that  side.  The 
car  was  then  standing  still,  but  started  at 
once.  The  conductor,  who  was  standing  on 
the  rear  platform,  shouted  to  the  plaintiff, 
and  made  a  motion  with  his  left  hand, 
which  the  plaintiff  rightly  understood  to  be 
an  order  to  get  off  the  car.  When  the  plain- 
tiff disobeyed  this  order,  the  conductor  left 
the  platform,  went  along  the  right  side  of 
the  car  until  he  got  opposite  to  the  plain- 
tiff, put  his  foot  into  the  car,  spoke  again 
to  the  plaintiff,  and  motioned  with  his 
hands.  The  plaintiff  still  remained  in  his 
position ;  the  conductor,  as  the  plaintiff  tes- 
tified, "was  about  to  put  his  right  foot  in, 
and  he  hollered  something  to  me  again,  and 
he  could  almost  reach  me  with  his  hand, 
and  I  jumped  off."  He  further  testified  that 
the  conductor  looked  angry,  or  "mad,"  and 
that  he  thouglit  the  conductor  was  going  to 
push  him  off,  and  jumped  off  for  that  rea- 
son. During  the  whole  occurrence  the  con- 
ductor was  on  the  right-hand  side  of  the 
20  L.R.A.(N.S.) 


car,  separated  from  the  plaintiff  by  the 
whole  width  of  the  car.  Qhe  car  was  run- 
ning with  some  speed  when  the  plaintiff 
jumped. 

On  these  facts,  the  plaintiff's  contention 
cannot  be  sustained.  His  position  upon  the 
car,  standing  upon  the  running  board,  where 
by  reason  of  the  bar  he  could  not  enter  the 
car,  and  wais  liable,  as  he  stood  with  his 
papers  under  his  arm,  to  be  hit  and  hurt  by 
cars  that  might  pass  upon  the  other  track, 
was  dangerous,  and  one  that  the  conductor 
ought  not  to  allow  him  to  occupy.  More- 
over, he  ought  not  to  have  been  upon  the  car 
at  all.  The  conductor's  duty  to  the  com- 
pany, as  well  as  a  proper  concern  for  the 
plaintiff's  own  safety,  required  him  to  see 
that  the  plaintiff  did  not  remain  there.  The 
language  of  the  present  chief  justice  in 
Bjornquist  v.  Boston  &  A.  R.  Co.  185  Mass. 
130,  132,  133,  134,  102  Am.  St.  Rep.  332,  70 
N.  E.  53,  is  peculiarly  applicable  here.  Nor 
did  this  conductor  use  language  even  as  vio- 
lent as  was  testified  to  in  that  case,  and 
held  to  be  insuflicicnt  to  justify  a  finding  of 
wilful  and  wanton  conduct.  Indeed,  upon 
the  vital  question  involved,  this  case  is 
much  stronger  for  the  defendant  than  was 
that  one.  It  was  expressly  found  there,  as 
upon  the  testimony  is  claimed  to  have  been 
the  case  here,  that  the  car  was  moving;  at  a 
dangerous  rate  of  speed  for  the  plaintiff. 
There  was  nothing  to  show  that  the  con- 
ductor's gesture  testified  to,  was  anything 
more  than  a  waving  of  his  hand.  We  see 
nothing  in  his  conduct  which  justified,  on 
the  part  of  the  plaintiff,  a  reasonable  appre- 
hension of  violence,  or  any  other  fear  than 
that  which  arose  from  his  manifest  con- 
sciousness of  his  own  wrongdoing.  Planz  v. 
Boston  &  A.  R.  Co.  157  Mass.  377,  381,  17 
L.R.A.  835,  32  N.  E.  356. 

In  Albert  v.  Boston  Elev.  R.  Co.  185  Mass. 
210,  70  N.  E.  52,  the  language  and  conduct 
of  the  conductor  were  very  similar  to  those 
here  testified  to.  There,  as  here,  the  con- 
ductor was  at  some  distance  from  the  plain- 
tiff. Here,  as  there,  it  cannot  be  said  that 
he  had  reason  to  expect  that  his  command 
would  cause  the  plaintiff  serious  injury. 
The  only  substantial  difference  between  the 
cases  is  that  there  it  did  not  appear  that 
the  speed  of  the  car  was  increased  or  di- 
minished after  the  plaintiff's  attempt  to  get 
on,  and  before  the  happening  of  the  acci- 
dent. But  the  natural  and  gradual  increase 
of  speed  after  starting,  within  such  limits 
as  were  here  testified  to,  was  treated  as  an 
immaterial  circumstance  in  Planz  v.  Boston 
&  A.  R.  Co.  157  Mass.  377,  380,  17  L.R.A. 
835,  32  N.  E.  356. 

The  plaintiff  in  the  case  of  Mugford  v. 
Boston  &  M.  R.  Co.  173  Mass.  10,  52  N.  E, 
1078,  was  about  two  years  younger  than  the 
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plaintifT.  He  was  ordered  by  a  brakcnmn  to 
get  otf  a  freight  train  which,  according  to 
some  of  the  evidence,  was  going  at  the  rate 
of  8  miles  an  hour.  The  highest  rate  of 
speed  testified  to  in  the  case  at  bar  was  7 
to  8  miles  an  hour.  The  brakeman  in  that 
case  was  as  near  to  the  plaintiff,  and  his 
gestures  were  as  threatening,  as  was  tes- 
tified to  of  the  conductor  in  this  case;  but 
that  plaintifT  was  not  allowed  to  recover. 

In  our  opinion,  these  cases  must  be  gov- 
erned by  the  rule  'aid  down  in  Albert  v. 
Boston. Elev.  R.  Co.  185  Mass.  210,  70  N.  E. 
52,  and  Massell  v.  Boston  Elev.  R.  Co.  191 
Mass.  491,  78  N.  E.  108.  See  also  Antcr- 
noitz  V.  New  York,  N.  H.  &  H.  R.  Co.  193 
Mass.  542,  79  N.  E.  789;  Leonard  v.  Boston 
&  A.  R.  R.  Co.  170  Mass.  318,  49  N.  E.  621 ; 
Sullivan  v.  Boston  Elev.  R.  Co.  199  Mass. 
73,   70,  21   L.R.A.(X.S.)    30,  84  N.  E.   814. 

Exeo;ition3  overruleJ. 


NEW  YORK  COURT  OP  APPEAIiS. 

WILLIAM   H.   DARCY,  Respt., 

V. 

BROOKLYN  &  NEW  YORK  FERRY  COM- 
PANY 
and 
JOSEPH  J.  O'DONOIIUE  et  al.,  Appts. 

(196  N.  Y.  99,  89  N.  E.  461.) 

Corporatron  —  directors  —  distribution 
of  assets  —  personal  liability. 

1.  Directors  who,  without  notice  to  cred- 
itors, sell  the  entire  corporate  property,  and 
distribute  the  purchase  money  amons:  stock- 
holders without  making  any  provision  for 
the  payment  of  debts,  are  personally  liable 
for  such  debts,  where  the  statute  gives  a 
right  of  action  against  them  for  violation  of 
their  duty,  although  the  one  purchasing  the 
property  agreed  to  assume  and  pay  the 
corporate  debts,  since  the  attempt  to  trans- 
fer the  assets  without  notice  to  creditors, 


affording  tliem  an  opportunity  to  present 
and  collect  their  claiuis,  is  a  violation  ot 
the  duties  of  the  directors,  within  the  mean- 
ing of  the  statute. 

Same  —  assets  —  trust  fund  —  equitable 
lien  —  destruction. 

2.  The  assets  of  a  corporation  are  a  trust 
fund,  the  equitable  lien  of  the  creditor  upon 
which  cannot  be  destroyed  by  an  agreement 
by  one  purcluising  them  from  the  coipoia- 
tiun  to  pay  its  debts. 

(October   19,   1909.) 

APPEAL  by  defendants  O'Donohue  et  al., 
from  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court,  Second  De- 
partment, aliirmiiig  a  judgment  of  a  Spe- 
cial Term  for  Kings  County  in  plaintiff's 
favor  in  an  action  brought  to  recover  in 
the  amount  of  certain  judgments  the  value 
of  certain  assets  of  the  Brooklyn  &  New 
York  Ferry  Company  transferred  by  the 
directors  thereof  in  alleged  violation  of  their 
duties.     Afllrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Dclnhunty,  for  appellants: 

The  defendants,  as  directors  of  the  old 
company,  had  a  riglit  to  transfer  its  prop- 
erty to  the  new  corporation,  at  the  request 
of  H.  B.  Ilollins  &  Company,  who  owned 
substantially  all  the  stock  in  the  old  com- 
pany. 

Holmes  &  G.  Mfg.  Co.  v.  Holmes  &  W. 
Metal  Co.  127  N.  Y.  252,  21  Am.  St.  Rep. 
448,  27  N.  E.  831,  approved  Elyea  v.  Le- 
high Salt  Min.  Co.  1G9  N.  Y.  33,  Gl  N.  E. 
992;  Cole  V.  Millerton  Iron  Co.  133  N.  Y. 
164,  28  Am.  St.  Rep.  G15,  30  N.  E.  847;  2 
^lorawetz,  Priv.  Corp.  2d  ed.  §§  785,  790, 
795,  799;  Graham  v.  La  Crosse  &  M.  R.  Co. 
102  U.  S.  148,  26  L.  ed.  106. 

If  the  defendants,  as  directors,  committed 
an  error  of  judgment,  or  made  an  innocent 
mistake  in  making  this  transfer,  they  are 
not  liable  to  the  plaintiff. 


Note.  -^  Liahility  of  directors  for  cor^ 
porate  debts  ivhvre  thcif  sell  the  eri' 
tire  corporate  property  and  diS' 
tribute  the  proceeds. 

This  note  treats  only  of  the  liability  oF 
dirortors,  and  not  of  stockholders  to  whom 
assets  have  been  tr.nnsferred.  It  deals  with 
the  liability  of  directors  to  creditors  only, 
and  not  with  their  liability  to  the  corpora- 
tion itself  or  to  stockholders.  It  con- 
siders only  cases  where  all  or  substantial 
ly  all  the  assets  were  disposed  of. 

On  right  of  creditors  of  a  corporation 
which  has  transferred  all  or  substantially 
all  of  its  assets  to  another  corporation,  to 
subject  the  assets  so  transferred  to  an  equit- 
able lien  or  preference,  see  note  to  Ex  parte 
Savings   Bank,   6   L.R.A.(N.S.)    620. 

On  effect  of  consolidation,  merger,  or 
26  L.ILA.(K.S.) 


absorption  of  corporation  on  its  unsecured 
liabilities,  of  absence  of  statutory  or  con- 
tract provision  relative  thereto,  see  note 
to  Atlantic  k  B.  R.  Co.  v.  Johnson,  11 
L.R.A.(N.S.)   1119. 

It  may  be  said  to  be  the  general  rule  that 
the  directors  of  a  corporation  who  dis- 
tribute all  or  substantially  all  its  assets 
among  themselves,  the  stockholders,  or  fav- 
ored creditors,  to  the  detriment  of  its  gener- 
al creditors,  are  personally  liable  to  refund 
the  amount  so  distributed,  up  to  the  amount 
of  the  unpaid  debts.  White,  P.  &  P.  Mfg. 
Co.  V.  Henry  B.  Pettes  Importing  Co.  30 
Fed.  8G4;  Mills  v.  Hendershot,  70  N.  J.  En, 
2.")8.  62  Atl.  542:  Gilbert  v.  Finch,  173  N. 
Y.  455,  61  L.R.A.  807,  93  Am.  St.  Rep.  623, 
66  N.  E.  133;  McTver  v.  Youni;  Hardwa-c 
To.  144  N.  C.  478,  119  Am.  St.  Rep.  970,  57 
S.  E.   160;   Re  National  Funds  Assur.  Co. 
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Symmes  v.  Union  Trust  Co.  60  Fed.  830; 
Morawetz,  Priv.  Corp.  §  553;  Cook,  Corp. 
§§  682,  703,  pp.  1614,  1693;  Van  Dyck  v. 
McQuade,  86  N.  Y.  38;  Hun  v.  Cary,  82  N. 
Y.  65,  37  Am.  Rep.  546;  Leslie  T.  Lorillard, 
110  N.  Y.  632,  1  L.R.A.  456,  18  N.  E.  363. 

The  plaintiff,  in  order  to  render  the  de- 
fendants liable  for  the  payment  of  his  judg- 
ment, because  of  their  acts  in  making  the 
transfer,  '\^'as  obliged  to  show  fraud  on  their 
part. 

Cook,  Corp.  p.  614,  note;  Wilson  v.  Stev- 
ens, 129  Ala.  630,  87  Am.  St.  Rep.  86,  29 
So.  678;  Graham  v.  La  Crosse  &  M.  R.  Co. 
supra;  Porter  v.  Pittsburg  Bessemer  Steel 
Co.  120  U.  S.  049,  30  L.  ed.  830,  7  Sup.  Ct. 
Rep.  1206;  Schreyer  v.  Scott,  134  U.  S.  405, 
33  L.  ed.  955,  10  Sup.  Ct.  Rep.  579,  2  Mora- 
wetz, Priv.  Corp.  §§  786,  800;  Stokes  v. 
Stokes,  23  App.  Div.  552,  48  N.  Y.  Supp. 
722. 

Messrs.  James  G.  Cropsey  and  Rufus 
O.  Catlln,  for  respondent: 

Tlie  property  of  a  corporation  constitutes 
a  trust  fund  for  the  payment  of  its  debts, 
and  the  creditors  thereof  have  an  equitable 
lien  thereon,  and  the  riglit  to  priority  of 
payment  over  any  stockholder. 

Bartlett  v.  Drew,  57  N.  Y.  587 ;  Hastings 
y.  Drew,  76  N.  Y.  9;  Cole  v.  Millerton 
Iron  Co.  133  N.  Y.  164,  28  Am.  St.  Rep. 
616,  30  N.  E.  847;  Kurd  v.  New  York 
&  Commercial  Steam  Laundry  Co.  167  N. 
Y.  89,  60  N.  E.  327;  Stiefel  v.  New  York 
Novelty  Co.  14  App.  Div.  371,  43  N,  Y. 
Supp.  1012;  Lopez  v.  Merchants  &  F.  Nat. 
Bank,  18  App.  Div.  427,  46  N.  Y.  Supp.  91 ; 
Ward  V.  City  Trust  Co.  117  App.  Div.  130, 
102  N.  Y.  Supp.  50. 

The  acts  of  the  individual  defendants, 
while  acting  in  their  capacity  as  directors 
of  the  Brooklyn  &  New  York  Ferry  Com- 
pany, in  authorizing  the  sale  and  transfer 


of  all  its  property  and  assets  to  a  third 
party,  and  directing  the  proceeds  of  such 
sale  to  be  paid  directly  to  the  stockholders 
of  the  company,  without  making  *any  pro- 
vision for  the  payment  of  its  debts,  except 
by  obtaining  the  agreement  of  a  third  party 
to  assume  the  same,  was  a  violation  of 
their  duties  to  the  plaintiff,  rendering  them 
liable  for  the  amount  of  his  judgments 
against  the  company. 

Cole  v.  Millerton  Iron  Co.  and  Hurd  y. 
New  York  &  Commercial  Steam  Laundry 
Co.  supra. 

The  acquiescence  of  the  stockholders  in 
the  action  of  the  directors  will  not  avail 
the  defendants. 

Halpin  v.  Mutual  Brewing  Co.  20  App. 
Div.  683,  47  N.  Y.  Supp.  412. 

The  proof  of  actual  fraud  on  the  part 
of  the  directors  was  not  essential  to  entitle 
the  plaintiff  to  recover. 

Williams  v.  Western  U.  Teleg.  Co.  9  Abb. 
N.  C.  419;  Gilbert  v.  Finch,  173  N.  Y.  455, 
61  L.R.A.  807,  93  Am.  St.  Rep.  623,  66  N. 
E.  133;  McClure  v.  Law,  161  N.  Y.  78, 
76  Am.  St  Rep.  262,  55  N.  £.  388. 

Wlllard  Bartlett,  J.,  delivered  the  opin- 
ion of  the  court: 

On  November  15,  1900,  the  plaintiff  duly 
recovered  a  judgment  against  the  Brooklyn 
&  New  York  Ferry  Company  upon  a  cause 
of  action  which  had  accrued  on  the  2d  day 
of  July,  1897.  The  execution  upon  this  judg- 
ment was  returned  unsatisfied.  The  plain- 
tiff found  himself  unable  to  enforce  it,  be- 
cause the  defendant  corporation  on  the  22d 
of  August,  1898,  had,  through  its  board  of 
directors,  assumed  to  sell,  assign,  and  trans- 
fer the  entire  corporate  property  to  another 
corporation  known  as  the  Brooklyn  Ferry 
Company  of  New  York,.for  $6,000,000.  The 
present  suit  was  instituted  on  the  theory 


L.  R.  10  Ch.  Div.  118;   Moxham  v.  Grant 
[1900]  1  Q.  B.  88. 

And  this  is  said  to  be  true  regardless  of 
their  motives  or  their  good  faith.  Gilbert 
V.  Finch;  Mclver  v.  Young  Hardware  Co.; 
Re  National  Funds  Assur.  Co.;  and  Mox- 
ham V.  Grant,  —  supra. 

Contra:  Lyman  v.  Bonney,  118  Mass. 
222  (holding  directors  not  liable  for  error 
of  judgment  in  not  re.servin<»  enoui^h  to  pay 
debts  on  dissolution  and  distribution  of  as- 
sets ) . 

And  this  is  true  although,  at  the  time  of 
the  distribution,  the  corporation  had  no 
creditors,  and  debts  were  later  incurred. 
Moxham  v.  Grant,  supra. 

But  the  directors,  having  repaid  the 
amount  distributed  and  having  acted  in 
pood  faith,  though  ultra  vires,  are  entitled 
to  indemnity  from  stockholders  who  assent- 
ed to  the  distribution  with  knowledge  of  the 
facts.  Moxham  v.  Grant  and  Re  National 
Funds  Aspur.  Co.  supra. 
•JO  L.R.A.(N.S.) 


A  director  who  has  received  most  of  the 
assets  of  a  corporation  while  insolvent,  but 
has,  in  consideration  for  the  transfer,  paid 
part  of  the  corporate  debts,  is  entitled  to  be 
subrogated  to  the  rights  of  these  creditors 
whose  claims  he  has  paid.  Mills  v.  Hender- 
shot,  supra. 

And  where  an'  insolvent  corporation  is 
still  a  going  concern,  and  all  assets  then  in 
its  possession  are  attached  by  a  part  of  its 
creditors,  the  directors  are  not  personally 
liable  to  other  creditors,  as  for  a  breach  of 
trust,  because  they  sold  all  the  attached  as* 
sets  for  at  least  full  value  to  one  of  the  at- 
taching creditors,  on  condition  that  he 
would  pay  the  other  attaching  creditors;  it 
appearing  that  they  had  no  means  to  fight 
the  attachments,  and  had  been  advised  by 
counsel  that  contest  would  probably  be  use- 
less. White,  P.  &  P.  Mfg.  Co.  v.  Henry  B. 
PetteA  Importing  Co.  supra. 
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that  the  directors  had  violated  their  duties 
in  making  the  transfer  in  the  manner  in 
which  they  made  it,  and  lience  could  be  com- 
pelled to  satisfy  the  plaintiff's  claim.  The 
consideration  for  the  transfer  did  not  pass 
from  the  purchasing  corporation  to  the 
Brooklyn  &  New  York  Ferry  Company  or  its 
directors,  but  was  turned  over  directly  to 
the  stockholders  of  the  selling  corporation, 
and  distributed  among  them.  The  Brookl3m 
&  New  York  Ferry  Company  thereupon  im- 
mediately ceased  doing  business,  having 
thus  parted  with  all  its  franchises,  although 
no  proceedings  were  ever  taken  to  effect  a 
dissolution  of  the  corporation  according  to 
law.  No  notice  of  the  transfer  was  given  to 
creditors,  nor  was  any  property  retained  by 
the  directors  with  which  to  meet  the  plain- 
tifTs  claim  or  any  other  indebtedness  which 
might  legally  be  established  against  the  cor- 
poration. At  the  time  of  the  transfer,  how- 
ever, the  purchasing  corporation  did  agree 
to  assume  all  the  then  existing  debts  and 
liabilities  of  the  selling  corporation.  This 
agreement  was  the  sole  provision  made  by 
the  directors  for  the  payment  of  the  cred- 
itors of  the  corporation  which  they  repre- 
sented. 

The  narrative  of  the  transaction  leaves  no 
doubt  that  what  the  directors  of  the  Brook* 
lyn  &  New  York  Ferry  Company  sought  to 
bring  about  was  a  voluntary  dissolution  of 
the  corporation,  and  the  distribution  of  its 
assets,  without  taking  the  steps  to  that  end 
which  are  prescribed  by  law.  Notwithstand- 
ing their  failure  to  proceed  under  the  stat- 
ute, they  contend  that  a  creditor  of  a  cor- 
poration has  no  standing  to  compel  them  to 
pay  a  claim  of  which  they  were  ignorant  at 
the  time  of  the  transfer  of  the  corporate 
property,  in  the  absence  of  proof  of  actual 
fraud  on  their  part.  It  is  true  that  there 
is  no  allegation  or  finding  of  fraud;  but 
there  is  evidence  that  the  officers  of  the  com- 
pany had  knowledge  of  the  injury  to  the 
plaintiff  which  was  the  basis  of  his  claim. 
The  liability  of  the  directors  is  predicated, 
not  on  the  ground  that  their  action  in  mak- 
ing the  transfer  was  fraudulent,  but  upon 
the  proposition  that  it  is  a  violation  of 
duty  on  the  part  of  the  directors  of  a  cor- 
poration, to  devest  it  of  all  its  property 
without  affording  a  reasonable  opportunity 
to  its  creditors  to  present  and  enforce  their 
claims  before  the  transfer  shall  become  ef- 
fective. This  is  the  proposition  involved  in 
the  judgment  in  this  case,  which  we  are 
asked  to  reverse.  We  think  it  is  sound  in 
law,  and  should  be  upheld. 

There  is  express  statutory  authority  for 
the  maintenance  of  an  action  by  a  creditor 
of  a  corporation  against  its  directors,  to 
compel  them  to  pay  the  value  of  any  prop- 
erty which  they  have  transferred  to  others 
20  L.R.A.(N.S.) 


by  a  violation  of  their  duties.  Code  Civ. 
Proc.  §§  1781,  1782,  substantially  re-enacted 
in  1909,  as  §§  90  and  91  of  the  general 
corporation  law  (Consol.  Laws,  chap.  23). 
The  assets  of  a  corporation  constitute  .a 
trust  fund  for  the  payment  of  its  debts. 
Bartlett  v.  Drew,  67  N.  Y.  587.  A  creditor 
cannot  be  deprived  of  his  equitable  lien 
thereon  by  an  agreement  between  the  cor- 
poration and  a  transferee  of  the  property 
that  the  latter  shall  assume  and  pay  all  the 
corporate  debts.  The  consent  of  the  credi- 
tor to  accept  the  substituted  debtor  is  essen- 
tial to  make  such  an  agreement  valid  as 
against  him.  Hence  the  fact  that  the 
Brooklyn  Ferry  Company  of  New  York 
agreed  with  the  Brooklyn  &  New  York  Ferry 
Company  to  assume  all  the  debts  of  the 
latter  did  not  justify  the  directors  of  the 
selling  corporation  in  disposing  of  its  assets 
without  making  some  other  provision  for 
the  payment  of  its  creditors.  The  plaintiff 
was  left  in  the  position  of  the  creditor  so 
aptly  described  by  Werner,  J.,  in  Hurd  v. 
New  York  &  Commercial  Steam  Laundry  Co. 
167  N.  Y.  89,  95,  60  N.  E.  327,  328 :  "When 
he  demands  payment  of  his  claim,  he  is  re- 
ferred to  the  empty  shell  which  is  all  that  is 
left  of  the  live  corporation  whose  tangible 
assets  constituted  a  trust  fund  for  the  pay- 
ment of  his  debt,  at  the  time  of  its  cre- 
ation." It  is  not  necessary  to  determine 
precisely  what  the  directors  of  a  corpora- 
tion must  do  in  order  to  protect  themselves 
against  liability  when  they  undertake  to 
devest  it  of  all  its  property,  and  practically 
dissolve  it,  without  taking  the  proceedings 
for  a  voluntary  dissolution  which  are  pre- 
scribed by  law.  For  the  purposes  of  the 
present  case,  it  is  enough  to  say  that  they 
were  bound  to  give  some  notice  to  creditors 
of  the  proposed  transfer,  and  they  gave  none 
whatever.  We  think  that  their  failure  to 
do  so  was  **a  violation  of  their  duties,"  un- 
der subdivision  2  of  §  1781  of  the  Code  of 
Civil  Procedure,  and  rendered  them  liable 
to  the  plaintiff  for  the  amount  of  the  claim 
which  he  established  against  the  corpora- 
tion as  having  accrued  before  the  transfer. 
The  motives  which  induced  the  omission  are 
immaterial.  The  entire  assets  could  not 
lawfully  be  set  over  by  the  selling  corpora- 
tion to  the  purchasing  corporation,  until 
some  sort  of  opportunity  had  been  given  to 
the  creditors  of  the  latter  to  present  and  en- 
force their  claims.  The  neglect  to  afford 
this  opportunity  is  what  constituted  a  vio- 
lation of  the  directors'  duties,  and  it  mat- 
ters not  that  they  may  have  supposed  they 
were  not  required  to  do  any  more  than  they 
did  for  the  protection  of  creditors.  The 
case  is  quite  different  from  Stokes  v.  Stokes, 
23  App.  Div.  552,  48  N.  Y.  Supp.  722,  relied 
upon  by  the  appellants.    That  was  an  action 
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under  the  Ist  subdivision  of  §  1781  of  the 
Code  of  Civil  Procedure,  and  was  based  upon 
a  charge  of  official  misconduct  against  the 
directors  of  a  corporation.  There,  it  was 
held  that,  in  view  of  the  character  of  the 
action,  it  was  necessary  to  show  something 
more  than  tlie  mere  impropriety  or  unlaw- 
fulness of  the  acts  charged.  Here,  however, 
we  have  an  action  imder  the  2d  subdivision 
of  §  1781,  founded  simply  upon  a  violation 
of  duty  on  the  part  of  the  directors  of  the 
defendant  corporation.  Their  omission  to 
make  adequate  provision  for  the  protection 
of  the  creditors  was  proof  of  their  derelic- 
tion, and  good  faith  constitutes  no  defense. 
Indeed,  business  men  have  little  cause  for 
complaint  when,  as  in  this  case,  they  find 
themselves  in  trouble  because  they  have  at- 
tempted to  accomplish  privately  what  the 
law  contemplates  shall  only  be  accomplished 
publicly,  namely,  the  voluntary  dissolution 
of  a  corporation.  The  judgment  enforces  a 
sound  lesson  in  business  morals,  and  should 
be  affirmed,  with  costs. 

Cullen,  Ch.  J.,  and  Edward  T.  Bart- 
lett,  Werner,  Hiscock,  and  Chase,  JJ., 
concur.    Gray,  J.,  absent. 
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Removal  of  cause  —  jurisdiction  —  state 
courts. 

Where  a  proper  petition  for  removal  and 
bond  are  filed  in  a  state  court  for  the  pur- 
pose of  removing  a  cause  to  the  circuit 
court  of  the  United  States,  and  such  peti- 
tion is  denied  by  the  state  court,  and  there- 
after the  party  desiring  the  removal  files  a 
transcript  of  the  record  in  said  circuit  court, 
whereupon  the  party  opposing  the  removal 
filed  a  motion  in  said  United  States  circuit 
court  to  remand  said  cause  to  the  state 
court,  which  motion  to  remand  was  over- 
ruled, the  question  of  removability  being  n 
Federal  question,  the  state  court  in  such  o 
case  should  withhold  its  further  jurisdic 
tion,    upon    formal    objection    before    trial, 

Hcadnote  by  Kane,  Ch.  J. 

Note.  —  The  question  discussed  in  the 
fores^oing  opinion  seems  to  be  so  thoroughly 
settled  bv  Chesapeake  &  O.  R.  Co.  v.  Mc- 
Cabe,  213  U.  S.  207,  63  L.  ed.  705,  29  Sup. 
Ct.  Rep.  430,  which  is  there  quoted  at 
length,  as  to  render  further  citation  of  case« 
on  the  point  unnecessary. 
20  L.R.A.(N.S.) 


the  foregoing  facts  being  brought  to  its  at- 
tention by  the  objecting  party. 

(November   10,   1909.) 

ERROR  to  the  District  Court  for  Pitts- 
burg County  to  review  a  judgment  in 
plaintiff's  favor  and  to  obtain  dismissal  of 
the  cause  which  was  alleged  to  have  been 
removed  to  and  finally  adjudicated  in  a  Fed- 
eral court.    Appeal  dismissed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stuart  &  Gordon  for  plaintiff  in 
error. 

Messrs.  J.  G.  Harley  and  Fielding 
Lewis  for  defendant  in  error. 

Kane,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

In  the  case  at  bar  the  record  shows  that 
on  the  27th  day  of  December,  1907,  the  de- 
fendant filed  in  the  trial  court  its  petition 
for  removal  of  said  cause  to  the  United 
States  circuit  court  for  the  eastern  district 
of  the  state  of  Oklahoma,  with  a  good  and 
sufficient  bond ;  that  after  due  notice  the  ap- 
plication for  removal  came  on  to  be  heard 
on  the  6th  day  of  January,  1908,  and  the 
court,  having  seen  the  petition  and  bond, 
approved  the  bond,  and  disallowed  and  dis- 
missed the  petition,  and  refused  to  transmit 
said  cause  to  said  circuit  court  of  the 
United  States,  to  which  ruling  the  defend- 
ant excepted;  that  on  the  9th  day  of  Janu- 
ary, 1908,  said  defendant  filed  with  the  clerk 
of  the  United  States  circuit  court  for  the 
eastern  district  of  Oklahoma,  at  Muskogee, 
a  full  and  complete  transcript  of  the  record 
in  said  cause,  duly  certified  to  by  the  clerk 
of  the  district  court  of  Pittsburg  county; 
that  thereupon  the  attorneys  for  said  plain- 
tiff were  duly  notified  that  the  transcript  of 
the  record  in  said  cause  had  been  filed  with 
the  clerk  of  the  United  States  court,  as 
aforesaid;  that  thereafter,  on  the  18th  day 
of  April,  1908,  the  defendant  filed  in  said 
district  court  of  Pittsburg  county  its  amend- 
ed answer  to  the  complaint  of  the  plaintiff; 
that  on  the  27th  day  of  April,  1908,  the 
plaintiff  filed  a  reply  to  the  answer  of  d^ 
fendant;  that  on  the  28th  day  of  April, 
1908,  the  defendant  filed  in  said  district 
court  its  protest  against  the  trial  of  said 
cause  in  said  state  court,  upon  the  ground 
that  on  the  27th  day  of  December,  1907,  in 
accordance  with  law,  it  filed  in  said  court 
its  petition  and  bond  for  removal  of  said 
cause  to  the  United  States  circuit  court  for 
the  eastern  district  of  the  state  of  Okla- 
homa; that  said  district  court,  after  exam- 
ining into  the  petition  for  removal,  refused 
the  same,  and  thereupon  dismissed  said  peti- 
tion; that  thereafter,  on  the  9th  day  of 
January,  1908,  defendant  caused  a  complete 
transcript   of   all   the   proceedings   in  said 
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cause  to  be  filed  in  the  United  States  circuit 
court  for  the  eastern  district  of  the  Indian 
territory,  at  Muskogee;  that  after  said 
transcript  was  filed  in  said  United  States 
circuit  court  as  aforesaid,  the  plaintiff 
moved  said  circuit  court  to  remand  said 
cause  to  the  state  court,  which  motion  upon 
hearing  was  overruled,  and  the  said  circuit 
court  accordingly  assumed  full  and  complete 
jurisdiction  to  hear  and  determine  said 
cause;  that  said  state  court,  after  having 
seen  and  heard  said  protest  and  being  fully 
advised  in  the  premises,  did  overrule  the 
same,  to  which  action  the  defendant  then 
and  there,  in  open  court,  excepted;  that  on 
the  27th  day  of  April,  1908,  after  a  trial  of 
said  cause  in  said  state  court,  the  jury  re- 
turned its  verdict  in  favor  of  the  plaintiff, 
and  assessed  his  damage  in  the  sum  of  $2,- 
000,  upon  which  verdict  judgment  was  duly 
entered.  Thereafter  the  defendant  below, 
plaintiff  in  error  here,  commenced  its  pro- 
ceeding in  error  in  this  court  to  reverse  the 
judgment  of  the  court  below,  and  filed  in 
this  court  its  motion  to  dismiss,  supported 
by  an  affidavit,  to  which  is  attached  a  cer- 
tified copy  of  a  judgment,  showing  that  the 
circuit  court  of  the  United  States,  after  as- 
suming jurisdiction  of  said  cause  and  re- 
fusing to  remand  the  same  to  the  state 
court,  did  on  the  2]st  day  of  September, 
1909,  at  its  regular  session  in  the  city  of 
McAlester,  state  of  Oklahoma,  render  judg- 
ment of  dismissal  in  said  cause  at  the  cost 
of  plaintiff,  with  prejudice  to  any  further 
action  of  plaintiff  against  the  defendant  on 
account  of  the  matter  and  things  set  forth 
in  his  petition.  Upon  the  foregoing  facts 
the  plaintiff  in  error  moves  this  court  that 
a  judgment  be  entered  herein  in  favor  of 
the  plaintiff  in  error  and  against  the  defend- 
ant in  error,  dismissing  this  cause  and  re- 
versing and  setting  aside  the  judgment  of 
the  district  court  herein  rendered,  and  ren- 
dering judgment  in  favor  of  the  plaintiff  in 
error,  and  against  the  defendant  in  error, 
and  for  costs  in  this  cause. 

It  seems  to  us  that  the  case  of  Chesapeake 
&  O.  R.  Co.  V.  McCabe,  213  U.  S.  207,  53  L. 
4d.  765,  29  Sup.  Ct.  Rep.  430,  is  in  point  on 
the  proposition  raised  by  the  motion  of 
counsel  for  plaintiff  in  error,  and  sustains 
their  contention.  The  question  arose  in 
that  case  in  error  to  the  court  of  appeals  of 
the  state  of  Kentucky,  to  review  a  judgment 
of  the  Mason  county  circuit  court  in  that 
state,  in  favor  of  plaintiff  in  an  action  to 
recover  damages  for  the  negligent  killing  of 
plaintiff's  intestate.  The  Chesapeake  & 
Ohio  Railway  Company  filed  a  motion  to  re- 
move the  action  to  the  the  United  States 
circuit  court  for  the  eastern  district  of  Ken- 
tucky. The  petition  was  granted,  and  the 
clerk  of  the  court  was  directed  to  make  up 
26  L.R.A.(N.S.) 


the  record  in  said  cause  for  transmission  to 
the  circuit  court  of  the  United  States.  The 
plaintiff  in  the  case  excepted  to  the  order, 
and  subsequently  made  a  motion  to  set  it 
aside,  which  was  denied.  An  appeal  from 
the  order  to  the  court  of  appeals  was  imme- 
diately gfanted,  and  that  court  reversed  and 
remanded  the  case  for  trial.  The  trial  was 
had,  and  the  jury  instructed  by  the  court  to 
find  in  favor  of  the  defendant.  This  judg- 
ment was  reversed  by  the  court  of  appeals. 
Another  trial  was  had,  resulting  in  a  ver- 
dict for  plaintiff,  which  judgment  was  sus- 
tained by  the  court  of  appeals.  To  this 
judgment  the  writ  of  error  was  taken.  The 
record  further  shows  that  after  the  appeal 
from  the  order  of  removal,  plaintiff  in  error 
filed  a  transcript  of  the  record  in  the  circuit 
court  of  the  United  States  for  the  eastern 
district  of  Kentucky,  and  the  case  was  duly 
docketed.  After  the  decision  of  the  court 
of  appeals  of  Kentucky  reversing  the  order 
of  the  Mason  county  circuit  court,  removing 
the  case  to  the  circuit  court  of  the  United 
States,  plaintiff  filed  in  the  latter  court  a 
motion  to  remand  the  case  to  the  state  court. 
On  October  19,  1903,  that  motion  was  over- 
ruled. Thereafter  the  Chesapeake  &  Ohio 
Railway  Company  filed  in  the  circuit  court 
of  the  United  States  its  answer  to  the  peti- 
tion of  the  plaintifl",  and  on  motion  of  the 
latter  the  cause  was  set  down  for  trial  April 
12th.  On  the  latter  date  the  Chesapeake 
&  Ohio  Railway  Company  moved  for  judg- 
ment of  dismissal  of  the  suit  on  the  face  of 
the  pleadings.  This  motion  was  granted, 
and  also  a  demurrer  was  sustained  to  the 
petition,  and  judgment  rendered.  On  No- 
vember 17,  1903,  plaintiff  in  error  offered 
for  filing  an  answer  in  the  Mason  county 
circuit  court,  which  set  up  the  petition  for 
removal,  and  the  order  thereon,  removing 
the  cause  to  the  circuit  court  of  the  United 
States,  the  filing  in' the  latter  court  of  the 
transcript  of  the  record,  and  the  docketing 
of  the  cause  the  13th  day  of  January,  1902. 
The  answer  alleged  also  that,  on  motion  of 
the  defendants,  a  rule  was  issued  against 
the  plaintiff  to  show  cause  why  she  should 
not  be  required  to  give  bond  for  costs,  or 
make  a  deposit  of  money  in  lieu  thereof; 
that  the  plaintiff  filed  a  response  thereto, 
and,  after  the  decision  of  the  court  of  ap- 
peals of  Kentucky,  reversing  the  order  re- 
moving the  cause  to  the  circuit  court  of 
the  United  States,  appeared  by  her  counsel 
in  the  latter  court,  filed  a  petition  to  re- 
mand the  case  to  the  state  court,  which  mo- 
tion was  denied.  The  motion  to  file  the 
answer  was  denied  by  the  state  court,  but  by 
order  of  the  court  it  was  made  part  of  the 
record.  Notwithstanding  the  judgment  of 
the  circuit  court  of  the  United  States  dis- 
missing the  action,  the  case  remained  on  the 
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docket  of  the  state  court,  and,  before  it  was 
called  for  trial  again,  the  defendants  there- 
in tendered  an  amended  answer,  setting  out 
all  the  proceedings  in  the  circuit  court  of 
the  United  States,  attaching  thereto  copies 
of  the  judgments  of  that  court,  and  alleging 
that  they  were  in  force  and  effect  unre- 
versed, and  pleaded  the  same  to  plaintiff's 
recovery  against  them,  and  each  of  them,  in 
said  action.  The  court  refused  to  let  the 
answer  be  filed,  but  ordered  that  it  be  made 
part  of  the  record. 

The  question  of  law  presented  by  the  fore- 
going statement,  as  stated  by  Mr.  Justice 
Day,  who  delivered  the  opinion  of  the  court, 
was:'  "The  circuit  court  of  the  United 
States  having  taken  jurisdiction  of  the  case 
upon  the  removal,  and  having  refused  to  re- 
mand it,  and  proceeded  to  final  judgment, 
should  the  state  court,  when  -that  judgment 
was  offered  to  be  pleaded  before  it,  have^ 
given  effect  to  the  judgment?  That  is  the 
Federal  question  presented  in  this  case." 

After  reviewing  the  statutes  governing  re- 
movals and  the  authorities  construing  the 
same.  Justice  Day  continues:  '*It  is  appar- 
ent that  these  provisions  are  intended  to 
confer  jurisdiction  upon  the  United  States 
circuit  court  to  determine  for  itself  the  re- 
movability of  a  given  cause,  and  it  has  been 
accordingly  held  in  this  court  that,  notwith- 
standing the  refusal  of  the  state  court  to  re- 
move the  case,  the  party  desiring  the  re- 
moval may  file  a  transcript  of  the  record  in 
the  circuit  court  of  the  United  States;  and, 
if  the  case  was  a  removable  one,  it  is  imma- 
terial that  the  state  court  has  denied  the 
petition  for  removal.  Kern  v.  Huidekoper, 
103  U.  S.  485,  26  L.  ed.  354,  and  cases  there- 
in cited.  And  it  was  held  in  Madisonvillc 
Traction  Co.  v.  St.  Bernard  Min.  Co.  190 
U.  S.  239,  49  L.  ed.  462,  25  Sup.  Ct.  Rep. 
251,  that,  notwithstanding  the  refusal  of  the 
state  court  to  make  an  order  of  removal,  the 
controversy  being  removable  to  the  United 
States  circuit  court,  that  court  might  pro- 
tect its  jurisdiction  by  injunction  against 
further  proceedings  in  the  state  court.  In 
view  of  these  provisions  of  the  statute,  and 
the  decisions  of  this  court  construing  the 
same,  we  think  it  was  the  intention  of  Con- 
gress to  confer  upon  the  circuit  court  of 
the  United  States  a  right  to  determine  the 
removability  of  a  cause,  independently  of 
the  jurisdiction  and  determination  of  the 
state  courts.  And  while  it  is  true  that, 
when  the  judgment  of  a  state  court  is  un- 
der consideration,  it  may  properly  be  held 
that  the  courts  of  the  state  are  not  oblij;ed 
to  surrender  their  jurisdiction  until  a  peti- 
tion is  filed  making  a  proper  ground  for 
removal,  it  does  not  follow  that,  when  the 
jurisdiction  of  the  circuit  court  of  the 
United  States  is  invoked,  its  judgment, 
26  L.R.A.{N.S  ) 


holding  a  case  removable  and  rendering  a 
final  judgment  therein,  can  be  disregarded 
by  the  state  court,  where  it  is  properly  set 
up  before  judgment,  as  was  done  in  the  pres- 
ent case.  .  .  .  The  circuit  court  of  the 
United  States  having  an  independent  juris- 
diction to  determine  the  remoyability  of  the 
cause,  what  is  the  proper  procedure  when, 
as  has  sometime  happened,  the  Federal 
court  differs  from  the  state  court  upon  this 
question?  This  question  was  dealt  with  in 
Baltimore  &  O.  R.  Co.  v.  Koontz,  104  U.  S. 
5,  15,  26  L.  ed.  643,  646,  wherein  Mr.  Chief 
Justice  Waite,  speaking  for  the  court,  said: 
'The  right  to  remove  is  derived  from  a  law 
of  the  United  States,  and  whether  a  case 
is  made  for  removal  is  a  Federal  question. 
If,  after  a  case  has  been  made,  the  state 
court  forces  the  petitioning  party  to  trial 
and  judgment,  and  the  highest  court  of  the 
state  sustains  the  judgment  be  is  entitled 
to  his  i^Tit  of  error  to  this  court  if  he  saves 
the  question  on  the  record.  If  a  reversal 
is  had  here  on  account  of  that  error,  the 
case  is  sent  back  to  the  state  court,  with 
instructions  to  recognize  the  removal,  and 
proceed  no  further.  Such  was,  in  effect,  the 
order  in  Gordon  v.  Longest,  16  Pet.  97,  10 
L.  ed.  900.  The  petitioning  party  has  the 
right  to  remain  in  the  state  court  under 
protest,  and  rely  on  this  form  of  remedy  if 
he  chooses,  or  he  may  enter  the  record  in 
the  circuit  court  and  require  the  adverse 
party  to  litigate  witn  him  there,  even  while 
the  state  court  is  going  on.  This  was  ac- 
tually done  in  Removal  Cases,  100  U.  S.  457, 
25  L.  ed.  593.  When  the  suit  is  docketed  in 
the  circuit  court,  the  adverse  party  may 
move  to  remand.  If  his  motion  is  decided 
against  him,  he  may  save  his  point  on  the 
record,  ftnd,  after  final  judgment,  bring  the 
case  here  for  review,  if  the  amount  involved 
is  sufficient  for  our  jurisdiction.  If,  in  such 
a  case,  we  think  his  motion  should  have 
been  granted,  we  reverse  the  judgment  of 
the  circuit  court,  and  direct  that  the  suit 
be  sent  back  to  the  state  court,  to  be  pro- 
ceeded with  there  as  if  no  removal  had  been 
had.  If  the  motion  to  remand  is  decided  by 
the  circuit  court  against  the  petitioning 
party,  he  can  at  once  bring  the  case  here  by 
writ  of  error,  or  appeal  for  a  review  of  that 
decision,  Mrithout  regard  to  the  amount  in 
controversy.  Babbitt  v.  Clark,  103  U.  S. 
606,  26  L.  ed.  507.  If,  in  such  a  case,  we  re- 
verse the  order  of  the  circuit  court  to  re- 
mand, our  instructions  to  that  court  are, 
as  in  Relfe  v.  Rundle  (Life  Asso.  of  Amer- 
ica V.  Rundle)  103  U.  S.  222,  26  L.  ed.  337, 
to  proceed  according  to  law,  as  with  a  pend- 
ing suit  within  its  jurisdiction  by  remov- 
al.' " 

Justice  Day  continued:   "From  these  de- 
cisions it  is  apparent  that,  while  the  peti- 
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tioner,  in  the  event  of  an  adverse  decision 
in  the  state  court,  may  remain  in  that 
court,  and,  after  a  final  judgment  therein, 
bring  the  case  here  for  review,  he  is  not 
obliged  to  do  so.  He  may  file  the  record  in 
the  circuit  court  of  the  United  States,  as 
was  said  by  Mr.  Chief  Justice  Waite,  while 
the  tase  is  going  on  in  the  state  court.  The 
Federal  statute  then  gives  to  the  United 
States  circuit  court  jurisdiction  to  deter- 
mine the  question  of  removability,  and  it 
has  the  power,  not  given  to  the  state  court, 
to  protect  its  jurisdiction,  notwithstanding 
§  720  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1001,  p.  581),  by  an  injunction  against 
further  proceedings  in  the  state  courts. 
Madisonville  Traction  Co.  y.  St.  Bernard 
Min.  Co.  supra.  In  order  to  prevent  un- 
seemly conflict  of  jurisdiction  it  would  seem 
that  the  state  court  in  such  cases  should 
withhold  its  further  exercise  of  jurisdiction 
until  the  decision  of  the  circuit  court  of  the 
United  States  is  reviewed  in  this  court.  If 
the  Federal  jurisdiction  is  not  sustained, 
the  case  will  be  remanded,  with  instructions 
that  it  be  sent  back  to  the  state  court  as  if 
no  removal  had  been  had.  Baltimore  &  O. 
R.  Co.  V.  Koontz,  supra.  Conceding  that, 
except  for  the  principle  of  comity,  the  state 
court  may  decide  the  question  of  jurisdic- 
tion for  itself,  in  the  absence  of  an  injunc- 
tion from  the  Federal  court  in  aid  of  its 
own  jurisdiction,  or  a  writ  of  certiorari  re- 
quiring the  state  court  to  surrender  the 
record  under  the  act  of  1875,  is  the  state 
court  obliged  to  give  efifect  to  the  judgment 
of  the  United  States  circuit  court,  from 
which  no  writ  of  error  is  taken,  and  ren- 
dered in  the  Federal  court  after  it  has  sus- 
tained its  own  jurisdiction  and  refused  to 
remand  the  action?  In  view  of  the  fact 
that  the  question  is  a  Federal  one,  and  that 
the  state  court  is  given  no  right  to  review 
or  control  the  exercise  of  the  jurisdiction  of 
the  Federal  court,  we  think  that  such  Fed- 
eral judgment  cannot  be  ignored  in  the  state 
court  as  one  absolutely  void  for  want  of 
jurisdiction,  and  that  such  judgment,  until 
reversed  by  a  proper  proceeding  in  this 
court,  is  binding  upon  the  parties,  and  must 
be  given  force  when  set  up  in  the  action. 
This  view  is  sustained  in  the  former  deci- 
sions of  this  court  upon  the  subject.  In 
I)ps  Moines  Nav.  &  R.  Co.  y.  Iowa  Home- 
stead Co.  12.3  U.  S.  652,  31  L.  ed.  202,  8 
JSup.  Ct.  Rep.  217,  this  court  considered  the 
efl^ect  of  a  judgment  rendered  in  the  Federal 
court  upon  removal  from  the  state  court. 
In  that  case  it  appeared  that  the  Federal 
court  ought  not  in  fact  to  have  taken  juris- 
diction, for  it  appeared  upon  the  face  of  the 
record  that  some  of  the  defendants  who  did 
not  join  in  the  petition  for  removal  were 
citizens  of  the  same  state  as  the  plaintiff. 
WL,R.A.(N.S.)  18 


The  state  court  of  Iowa  refused  to  give  ef- 
fect to  the  judgment  of  the  Federal  court, 
and  its  judgment  was  reversed.  Mr.  Chief 
Justice  Waite,  speaking  for  the  court,  said 
(123  U.  S.  559)  :  'Whether  in  such  a  case 
the  suit  could  be  removed  was  a  question 
for  the  circuit  court  to  decide  when  it  wag 
called  on  to  take  jurisdiction.  If  it  kept 
the  case  when  it  ought  to  have  been  remand- 
ed, or  if  it  proceeded  to  adjudicate  on  mat- 
ters in  dispute  between  two  citizens  of  Iowa, 
when  it  ought  to  have  confined  itself  to 
those  between  the  citizens  of  Iowa  and  the 
citizens  of  New  York,  its  final  decree  in  the 
suit  could  have  been  reversed  on  appeal  as 
erroneous,  but  the  decree  would  not  have 
been  a  nullity.  To  determine  whether  the 
suit  was  removable  in  whole  or  in  part,  or 
not,  was  certainly  within  the  power  of  the 
circuit  court.  The  decision  of  that  question 
was  the  exercise,  and  the  rightful  exercise, 
of  jurisdiction,  no  matter  whether  in  favor 
of  or  against  taking  the  cause.  Whether 
its  decision  was  right,  in  this  or  any  other- 
respect,  was  to  be  finally  determined  by  this 
court  on  appeal.'  .  .  .  Applying  these 
principles  to  the  case  at  barj  we  think  the 
state  court  erred  in  refusing  to  give  effect 
to  the  judgment  set  up  in  the  answer  oj7« 
ered  in  the  state  court.  When  the  applica- 
tion for  removal  was  made  in  the  state  cir- 
cuit court,  that  court  held  the  case  remov- 
able, and  the  record  was  filed  in  the  Federal 
court.  Afterwards  that  court,  upon  the  ap- 
plication of  the  plaintiff,  refused  to  remand 
the  suit,  and  proceeded  to  a  final  determina- 
tion thereof,  and  rendered  judgment  accord- 
ingly. It  is  not  necessary  to  determine 
whether  the  case  was  removable  or  not. 
The  Federal  court  was  given  jurisdiction  to 
determine  that  question;  it  did  determine 
it,  and  its  judgment  was  conclusive  upon 
the  parties  before  it  until  reversed  by  a 
proper  proceeding  in  this  court.  Instead  of 
bringing  the  case  here,  the  plaintiff  proceed- 
ed in  the  state  court,  and  that  court  denied 
effect  to  the  Federal  judgment.  The  plain- 
tiff in  error  lost  no  right  when  thus  com- 
pelled to  remain  in  the  state  court,  notwith- 
standing the  Federal  judgment  in  its  favor, 
and  brought  the  suit  here  by  writ  of  error 
to  the  final  judgment  of  the  state  court, 
denying  its  right  secured  by  the  Federal 
judgment.  It  was  open  to  the  plaintiff  to 
bring  the  adverse  decision  of  the  Federal 
court  on  the  question  of  jurisdiction  to  this 
court  for  review.  This  course  was  not  pur- 
sued, but  the  action  proceeded  in  the  state 
c</urt,  evidently  upon  the  theory  that  the 
judgment  of  the  Federal  court  was  a  nullity 
if  it  had  erred  in  taking  jurisdiction.  For 
the  reasons  stated  we  think  this  hypothesis 
is  not  maintainable." 

If  we  understand  the  foregoing  decision, 


274 


OKLAHOMA  SUPREME  COURT. 


Db&, 


the  question  of  removability  being  a  Fed- 
eral question,  the  circuit  of  the  United 
States  had  complete  jurisdiction  to  pass  up- 
on it,  and  its  ruling  thereon  was  conclusive 
upon  the  parties  before  it  until  it  was  re- 
versed by  a  proper  proceeding  in  the  Su- 
preme Court  of  the  United  States.  The 
state  court  in  such  a  case  should  withhold 
its  further  exercise  of  jurisdiction  until  the 
decision  of  the  circuit  court  of  the  United 
States  was  reviewed  by  the  Supreme  Court. 
If  the  Federal  jurisdiction  was  not  sus- 
tained, the  case  would  then  be  remanded, 
with  instructions  that  it  be  sent  back  to 
the  state  court  as  if  no  removal  had  .been 
had.  Applying  the  same  rule  to  this  court, 
it  follows  that  this  court,  upon  the  showing 
made  in  the  motion  to  dismiss,  should  give 
effect  to  the  judgment  of  dismissal  of  the 
United  States  circuit  court,  as  that  judg- 
ment is  also  conclusive  upon  the  parties  be- 
fore it  until  reversed  by  a  proper  proceed- 
ing in  the  Supreme  Court  of  the  United 
States. 

It  is  therefore  ordered  that  the  appeal  in 
this  cause  shall  be  dismissed,  and  the  cause 
remanded  to  the  court  below,  with  instruc- 
tions to  recognize  the  proceedings  in  the 
United  States  circuit  court,  and  to  proceed 
no  further  unless  the  cause  is  again  re- 
manded to  it  by  the  Federal  court. 

Dunn,  Williams,  Hayes,  and  Turner, 

J  J.,  concur. 


KANSAS    SUPREME    COURT. 

ANGELL   MATTHEWSON,    Plff.    in    Err., 

V. 

JAMES  NEEDHAM. 
(81  Kan.  340,  105  Pac.  43G.) 

Bankruptcy  —  discharge  —  effect. 

1.  The  eflfect  of  a  discharge  in  bankruptcy 
is  to  extinguish  a  pre-existing  debt,  and  not 
merely  to  bar  the  remedy  thereof. 

Same  —  revival  of  debt  — part  payment. 

2.  The  moral  obligation  to  pay  the  former 
indebtedness  is  a  sufficient  consideration  for 
a  new  promise,  but,  in  order  to  revive  a  lia- 
bility upon  a  claim  discharged  in  bankrupt- 
cy, there  must  be  an  express  promise  to  pay 
the  specific  debt.  A  promise  cannot  be  im- 
plied from  the  fact  of  part  payment  or  other 
circumstances. 

(December  11,  1909.)' 

}7^  RROR  to  the  District  Court  for  Labette 
li   County  to  review  a  judgment  in  plain- 
tiiT's  favor  in  an  action  brought  to  recover 

Headnotes  by  Porter,  J, 
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the  amount  of  a  debt  discharged  In  bank- 
ruptcy, but  alleged  to  have  been  revived. 
Reversed. 

Statement  by  Porter,  J.: 

On  the  9th  day  of  October,  1897,  James 
Needham  recovered  a  judgment  against  An- 
gell  Matthewson  for  $1,402.  After  its  ren- 
dition, the  defendant  filed  in  the  United 
States  district  court  for  the  district  of 
Kansas  his  petition  in  voluntary  bank- 
ruptcy, and  on  the  30th  day  of  August, 
1899,  was  discharged  from  all  debts  and 
claims  provable  against  him.  No  execution 
was  ever  issued  on  the  judgment,  and  it 
became  dormant  in  1903.  On  December  30, 
1907,  plaintiff  brought  this  action  against 
Matthewson  to  recover  the  amount  of  the 
judgment  and  interest,  alleging  that  cer- 
tain payments  had  been  made  by  the  defend- 
ant on  the  judgment  during  1906  and  1907, 
and,  at  the  time  of  the  payments,  the  de- 
fendant had  promised  and  agreed  to  pay  the 
balance  of  the  judgment,  and  had  failed  to 
do  80.  The  answer,  in  addition  to  a  gen- 
eral denial,  set  up  the  discharge  in  bank- 
ruptcy, and  alleged  that  the  plaintiff  was 
notified  of  the  proceedings  therein,  and 
failed  to  file  with  the  referee  his  judgment 
claim.  There  was  little  controversy  in 
the  testimony.  In  substance,  it  is  that  in 
1906  the  plaintiff  returned  to  Parsons  after 
an  absence  of  several  years,  and  found  that 
Matthewson's  bank,  in  which  his  money 
had  been  deposited,  bad  failed,  that  his 
claim  had  been  reduced    lo  judgment,  and 

Note.  —  Effect  of  partial  payment  to 
revive  debt  after  a  discharge  in  bank- 
ruptcy. 

While  it  is  well  settled,  in  this  country  at 
least,  that  the  moral  obligation  of  the  debtor 
to  pay  a  debt  which  has  l>een  discharged  in 
bankruptcy  is  sufficient  to  support  an  ex- 
press and  distinct  promise  to  do  so,  with- 
out any  new  consideration,  it  is  equally  well 
settled  that  partial  payments  are  not  suffi- 
cient of  themselves  to  revive  a  debt  so  dis- 
charged, nor  to  establish  a  new  promise  to 
pay  the  same.  Allen  v.  Ferguson,  18  Wall. 
1,  21  L.  ed.  854;  Oriel  v.  Solomon,  82  Ala. 
85,  60  Am.  Rep.  733,  2  So.  322 ;  Willetts  v. 
Cotherson,  3  111.  App.  644 ;  Wilson  v.  Chand- 
ler, 133  III.  App.  022;  Viele  v.  Ogilvie,  2  O. 
Greene,  326;  Tolle  v.  Smith,  98  Kv.  464,  33 
S.  W.  410;  Ames  v.  Storer,  80  Me.  243.  14 
Atl.  67;  Merriam  v.  Bayley,  1  Cush.  77,  4S 
Am.  Dec.  591;  Cambridge  Inst,  for  Sav.  v. 
Littlefield,  6  Cush.  210;  Jacobs  v.  Carpenter, 
161  Mass.  16,  36  N.  E.  676:  Heim  v.  Chap- 
man, 171  Mass.  347,  50  N.  E.  529;  Nathan 
V.  Leland,  193  Mass,  570*,* 79  N.  E.  793; 
Stark  V.  Stinson,  23  N.  H.  259;  Lawrem-p  v. 
Harrington,  122  N.  Y.  408,  25  N.  E.  400; 
Tompkins  v.  Hazen,  30  App.  Div.  359,  51 
N.  Y.  Supp.  1003;  reversed  in  165  N.  Y.  IS. 
58  N.  E.  762,  on  another  point;  Wheeler  v. 
Simmong,  60  Hun,  404,  16  N.  Y.  Supp.  462; 
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tnat  he  was  without  recourse.  In  company 
with  a  friend,  he  called  upon  Mr.  Matthew- 
son,  and  stated  to  him  that  he  was  in  needy 
circumstances,  and,  unless  he  could  have 
assistance,  he  would  be  obliged  to  go  to 
the  poorhouse.  Matthewson  said  to  him: 
"I  will  do  as  much  as  any  of  your  friends 
to  keep  you  out  of  the  poorhouse/'  and 
gave  him  $10,  and  said  to  him,  "When  you 
need  more,  let  me  know/'  He  afterwards 
paid  to  plaintiff,  other  sums,  amounting  in 
the  aggr^ate  to  $52. 

This  is  substantially  the  testimony  of  the 
plaintiff  himself  and  as  the  court  found  the 
facts.  After  finding  the  facts  with  respect 
to  the  payments,  the  court  made  separate 
conclusions  of  law,  among  which  was  the 
following:  "(l)The  payments  hereinbefore 
found  were,  and  must  be,  regarded  as  clear 
acknowledgment  of  the  indebtedness  re- 
ferred to  by  said  judgment,  and  from  such 
acknowledgment  the  law  implies  the  pronh 
ise  to  pay  the  balance  of  such  indebted- 
ness." As  a  further  conclusion  of  law, 
the  court  held  that  the  plaintiff  was  en- 
titled to  recover  the  full  amount  of  the 
judgment  with  interest  and  costs,  less  the 
amount  of  the  several  payments.  The  de- 
fendant brings  error. 

Messrs.  Kimball  A  Osgood,  for  plaintiff 
in  error: 
No  action  can  be  maintained  to  recover 


upon  an  indebtedness  discharged  in  bank- 
ruptcy, except  upon  an  express  promise  to 
pay. 

Meech  v.  Lamon,  103  Ind.  515,  53  Am. 
Rep.  540,  3  N.  E.  150;  Allen  v.  Ferguson, 
18  Wall.  1,  21  L.  ed.  854;  Bishop,  Contr. 
Enlarged  ed.  §  96,  p.  39;  Merriam  v.  Bay- 
ley,  1  Cush,  77,  48  Am.  Dec.  591 ;  Porter  v. 
Porter,  31  Me.  169;  Lawrence  v.  Harrington, 
122  N.  Y.  408,  25  N.  E.  406;  White  v.  Gush- 
ing, 30  Me.  267;  Cambridge  Inst,  for  Sav. 
V.  Littlefield,  6  Cush.  210;  Shockey  v.  Mills, 
71  Ind.  288,  36  Am.  Rep.'  169;  Riggs  v. 
Roberts,  85  N.  C.  151,  39  Am.  Rep.  692; 
McWillie  v.  Kirkpatrick,  28  Miss.  802,  64 
Am.  Dec.  125;  Yoxtheimer  v.  Keyser,  11  Pa. 
364,  51  Am.  Dec.  555;  Depuy  v.  Swart,  3 
Wend.  135,  20  Am.  Dec.  675;  Earnest  v. 
Parke,  4  Rawle,  452,  27  Am.  Dec.  280; 
Loveland,  Bankr.  634,  635;  Fer^son  v. 
Harris,  39  Am.  St.  Rep.  737,  note. 

Messrs.  W.  B.  Glasse  and  E.  L.  Burton 
for  defendant  in  error. 

Porter,  J.,  delivered  the  opinion  of  the 
Court : 

We  have  only  to  determine  whether  the 
conclusions  of  law  are  correct.  It  is  ap- 
parent that  the  trial  court  proceeded  upon 
the  erroneous  theory  that  the  payments 
constituted  an  acknowledgment  of  the  debt, 
from  which  a  promise  to  pay  the  balance 
of   the   debt   was    implied,    and    that    such 


Meyer  v.  Bartels,  56  Misc.  621,  107  N.  Y. 
Supp.  778;  McDonald  v.  Notman,  25  Grant, 
Ch.   (U.  C.)  608. 

This  is  also  implied  in  many  cases,  not 
specifically  involving  the  effect  of  part  pay- 
ment, which  lay  down,  in  general  terms,  the 
rule  to  the  effect  that  nothing  less  than  an 
express  and  distinct  promise  to  pay  will  re- 
vive or  renew  the  legal  obligation  of  a  debt 
discharged  in  bankruptcy. 

In  Allen  v.  Ferguson,  supra,  it  is  ex- 
pressly declared  that  neither  part  payment 
of  the  principal,  nor  payment  of  interest, 
will  suffice  to  revive  the  debt  discharged  in 
bankrupt Av;  and  the  court  in  Cambridge 
Inst,  for  Sav.  v.  Littlefield,  supra,  also  re- 
pudiated the  attempted  distinction  between 
part  payment  of  principal,  and  payment 
of  interest  on  the  entire  debt,  holding  that 
neither  is  sufficient  to  revive  the  debt. 

Xor  does  the  additional  fact  of  the  in- 
dorsement of  the  part  payment  upon  the 
note  evidencing  the  debt  change  the  rule. 
Viele  V.  Ogilvie  and  Merriam  v.  Bayley,  su- 
pra. 

The  fact  of  part  payment  may,  however,  be 
admissible  for  the  purpose  of  identifying  the 
debt  in  reference  to  which  an  express  prom- 
ise to  pay,  otherwise  of  uncertain  applica- 
tion, iRas  made.  Willetts  v.  Cotherson,  su- 
pra. 

The  reason  for  the  distinction  between 
part  payment  after  the  bar  of  the  statute  of 
limitations  and  after  the  discharcre  in  bank- 
niptcv  is  that  the  former  merely  takes  away 
?9  L,il.A.(N.S.)  '^ 


the  remedy,  leaving  the  obligation,  while 
the  latter  releases  the  debt,  although  it 
leaves  a  moral  obligation  to  serve  as  the 
consideration  for  a  new  promise.  Wilson  v. 
Chandler,  supra. 

Apparently  the  only  case  opposed  to  the 
rule  stated  at  the  beginning  of  the  note  is 
Alsop  V.  Brown,  1  Dougl.  K.  B.  192,  where 
Lord  Mansfield  said  that,  if  the  interest  on 
the  debt  discharged  in  bankruptcy  was  paid 
by  the  bankrupt,  it  would  be  an  admission 
by  him  that  the  principal  was  due,  and  he 
might  be  liable  as  on  a  new  contract.  As  it 
did  not  appear,  however,  whether  the  inter- 
est was  paid  by  the  bankrupt  or  by  one  of  his 
sureties,  the  case  was  ordered  to  stand  over 
until  the  fact  in  that  respect  could  be  shown. 
In  the  subsequent  case  of  Fleming  v.  Hayne, 
1  Starkie,  370,  Lord  Ellenborough,  without 
referring  to  Alsop  v.  Brown,  held  that  a 
promise,  in  order  to  revive  or  renew  an  obli- 
gation after  a  discharge  in  bankruptcy, 
must  be  express,  distinct,  and  unequivocal. 
And  to  the  same  effect  was  his  decision  in 
Lynbuy  v.  Weightman,  5  Esp.  198.  The 
doctrine  of  the  Alsop  Case  seems  to  have 
been  repudiated  by  those  cases.  The  dearth 
of  English  authorities  on  this  point  is  doubt- 
less due  to  the  fact  that  the  English  Bank- 
rupt acts  have  commonly,  either  by  express 
provision  or  by  judicial  construction,  de- 
clared that  not  even  an  express  promise  will 
be  effectual  to  renew  an  obligation  discharged 
in  bankruptcy. 
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implied  promise  was  sufficient  to  support 
an  action  to  recover.  The  court  treated 
the  defense  as  though  it  were  a  plea  of  the 
statute  of  limitations.  The  defendant, 
however,  relied  upon  the  fact  that  the 
judgment  was  extinguished  by  his  dis- 
charge in  bankruptcy,  and  the  law  is  thor- 
oughly well  established  that,  in  order  to 
revive  a  debt  after  such  discharge,  there 
must  be  an  express  promise.  There  re- 
mains the  moral  obligation  of  the  old  debt, 
which  is  sufficient  consideration  to  sup- 
port an  express  promise  to  pay,  but  a  prom- 
ise to  pay  a  debt  from  which  the  debtor 
has  been  discharged  by  proceedings  in  bank- 
ruptcy cannot  be  raised  by  implication. 
The  payments  in  this  case  would  have  been 
sufficient  to  avoid  the  statute  of  limitations 
if  such  had  been  the  aefense,  and  the  court 
had  found  that  they  recognized  the  present 
existence  of  the  debt,  because  the  statute  so 
provides;  but  such  payments  in  a  case  where 
the  debt  has  been  extinguished,  and  the 
debtor  released  and  discharged  from  all 
liability,  are  never  permitted  to  operate  as 
a  new  promise.  Merriam  v.  Bayley,  1  Cush. 
77,  48  Am.  Dec.  691;  Lawrence  v.  Harring- 
ton, 122  N.  Y.  408,  26  N.  E.  406;  Jacobs 
V.  Carpenter,  161  Mass.  16,  36  N.  E.  676; 
Heim  v.  Chapman,  171  Mass.  347,  60  N. 
E.  529;  Stark  v.  Stinson,  23  N.  H.  259; 
Cambridge  Inst,  for  Sav.  y.  Littlefield, 
6  Cush.  212;  6  Cyc.  Law  &  Proc.  p.  410; 
6  Century  Dig.  Bankruptcy,  854.  It  has 
been  held  that  even  the  expression  of  an 
intention  to  pay  the  debt  is  not  sufficient. 
Allen  V.  Ferguson,  18  Wall.  1,  21  L.  ed.  854. 
In  that  case  it  was  sought  to  show  a  prom- 
ise to  pay  from  certain  expressions  in  a  let- 
ter written  by  the  debtor,  which  were  as  fol- 
lows:* "Be  satisfied;  all  will  be  right.  I 
intend  to  pay  all  my  just  debts,  if  money 
can  be  made  from  hired  labor.  Security 
debt  I  cannot  pay.  .  .  .  All  will  be 
right  betwixt  me  and  my  just  creditors." 
In  the  opinion  it  is  said:  "Nothing  is  suffi- 
cient to  revive  a  discharged  debt  unless  the 
jury  are  authorized  by  it  to  say  that  there 
is  the  expression  by  the  debtor  of  a  clear 
intention  to  bind  himself  to  the  payment  of 
the  debt.  Thus,  partial  payments  do  not 
operate  as  a  new  protaise  to  pay  the  residue 
of  the  debt.  The  payment  of  interest  will 
not  revive  the  liability  to  pay  the  principal/ 
nor  is  the  expression  of  an  intention  to  pay 
the  debt  sufficient."  To  the  same  effect  are 
Meech  v.  Lamon,  103  Ind.  615,  53  Am.  Rep. 
540,  3  N.  E.  159;  Ferguson  v.  Harris,  39 
S.  C.  323,  39  Am.  St.  Rep.  731,  17  S.  E.  782; 
Bolton  V.  King,  105  Pa.  78;  Edwards  v. 
Nelson,  51  Mich.  121,  16  N.  W.  261;  Bishop, 
Contr.  Enlarged  ed.  §  98,  p.  39.  The  stat- 
ute of  limitations,  being  a  statute  of  repose, 
does  not  discharge  the  debt,  but  only  bars 
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the  remedy.  An  implied  promise  to  pay 
revives  the  debt  so  far  as  the  statute  is 
concerned  as  effectually  as  an  express  prom- 
ise. But  the  decree  ot  the  bankrupt  court 
discharges  and  extinguishes  the  debt,  and, 
in  order  to  support  a  legal  obligation  to  pay 
the  old  indebtedness,  there  must  be  an  ex- 
press promise. 

Although  the  moral  obligation  to  pay  the 
discharged  debt  is  a  sufficient  consideration 
for  a  promise  to  pay,  the  cause  of  action 
rests  on  the  new  promise,  and  not  upon  the 
old  debt.  This  furnishes  the  distinction  be- 
tween a  cause  of  this  kind  and  one  where 
the  defense  is  the  statute  of  limitations. 
The  new  promise  to  pay  a  debt  which  has 
been  discharged  in  bankruptcy  must  be  a 
clear,  distinct,  and  unequivocal  promise  to 
pay  the  specific  debt  without  qualification 
or  condition,  and  cannot  be  implied  from 
the  fact  of  part  payment  or  from  other 
circumstances. 

It  follows  that  the  cause  must  be  reversed, 
and   judgment   ordered   for   the   defendant. 

All  the  Justices  concur. 


MIGHIGAX  SUPREME  COURT. 

.     ELLA  ORTON,  Appt., 

V. 

JOHN  ORTON. 

(—  Mich.  — ,  123  N.  W.  1103.) 

Divorce  —  refusal  —  discretion  —  pub- 
lic grood. 

An  absolute  divorce  cannot  be  denied  to 
one  establishing  a  statutory  ground  there- 
for, because  she  had  already  obtained  one 
divorce  and  another  had  been  granted 
against  her  for  her  own  fault,  while  proper 
investigation  on  her  part  would  have  shown 
her  that  her  latest  matrimonial  venture 
could  not  be  a  happy  one,  although  the  stat- 
ute provides  that  the  divorce  may  be  grant- 
ed whenever,  in  the  opinion  of  the  court, 
the  circumstances  of  the  case  shall  be  such 
that  it  will  be  discreet  and  proper  so  to  do. 

(Grant,  J.,  dissents.) 

(December  30,  1909.) 

APPEAL  by  complainant  from  a ''decree  of 
the  Circuit  Court  for  Wayne  County  in 
defendant's  favor  in  an  action  for  divorce. 
Reversed. 

The  facts  are  stated  in  the  opinion. 


Note.  —  Obton  v.  Orton  appears  to  be  a 
case  of  first  impression  on  efi'ect  upon  one's 
right  to  divorce  of  fact  that  his  or  her  previ- 
ous marriages  had  been  dissolved  by  di- 
vorce. 
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Messrs.  Ijehinaii,  Rlggs,  A  liehman. 
for  appellant: 

The  proofs  in  the  case  show  that  the  de- 
fendant was  guilty  of  extreme  cruelty,  of 
nonsupport,  and  also  of  being  an  habitual 
drunkard,  and  complainant  was  entitled  to 
a  decree  upon  any  of  those  grounds. 

Berryman  v.  Berryman,  69  Mich.  605,  26 
N.  W.  789;  Burlage  v.  Burlage,  65  Mich. 
624,  32  N.  W.  866. 

Former  marriages  are  no  bar  to  a  decree 
for  divorce,  as  the  statute  is  mandatory 
when  the  proofs  are  sufficient. 

Thompson  v.  Thompson,  79  Mich.  124,  44 
N.  W.  424;  Rosecrance  v.  Rosecrance,  127 
Mich.  322,  86  N.  W.  800 ;  White  v.  White, 
135  Mich.  271,  97  N.  W.  681, 

Mr.  Albert  F.  Sellers  for  appellee. 

Montgomery,  J.,  delivered  the  opinion 
of  the  court: 

This  is  a  suit  for  divorce  on  the  ground 
of  extreme  cruelty  on  the  part  of  defendant. 
The  proofs  were  taken  in  open  court,  and 
the  bill  dismissed;  the  complainant  refusing 
to  accept  a  decree  for  a  limited  divorce. 
The  circuit  judge  found  the  extreme  cruelty 
established  by  the  proof,  a  conclusion  in 
which  we  fully  concur.  It  appears  that  the 
complainant  had  been  twice  married  before. 
Her  first  marriage  was  dissolved  by  a  decree 
of  divorce  upon  a  bill  filed  by  her.  The  sec- 
ond marriage  was  dissolved  on  a  bill  filed 
by  her  husband.  To  that  suit  no  defense 
was  made,  and  a  decree  was  entered  grant- 
ing an  absolute  divorce  on  August  19,  1907. 
Some  four  months  later  she  married  the  de- 
fendant. The  only  question  presented  is 
whether,  where  a  just  cause  for  divorce  is 
shown,  the  fact  that  the  party  applying  for 
the  divorce  has  been  previously  married  and 
divorced,  the  former  divorce  having  been  on 
the  ground  of  plaintiff's  own  fault,  is  to 
bar  her  from  a  divorce  from  the  second  mar- 
riage. 

We  assume  that  the  first  decree  of  divorce 
determined  that  she  was  not  in  fault  and 
that  her  husband  was.  The  second  •decree  of 
divorce  determined  that  she  was  in  fault; 
but  there  were  no  restrictions  placed  upon 
her  remarrying.  Her  status  was  fixed  by 
that  divorce  as  that  of  a  single  woman.  We 
think  it  cannot  be  said  that  in  a  subsequent 
marriage  she  occupies  a  different  relation 
than  does  any  other  married  woman.  It  is 
true  that  the  court  might  well  scrutinize 
carefully  her  application,  for  the  purpose  of 
determining  whether  a  real  ground  of  di- 
vorce has  been  made  out.  That  it  appears 
the  circuit  judge  did  to  his  own  satisfaction, 
and  became  satisfied  that  she  was  entitled 
to  relief,  but  seems  to  have  proceeded  upon 
the  view  that  because  she  had  been  unfor- 
tunate in  previous  matrimonial  alliances,  or 
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had  been  guilty  of  fault  herself  in  her  sec- 
ond venture,  she  has  debarred  herself  from 
the  remedies  which  are  open  to  other  people. 
We  think,  on  the  contrary,  that  her  second 
divorce  fixed  her  status,  and  she  had  the 
same  legal  right  to  marry  as  though  she  had 
never  been  previously  married,  and  she  is 
entitled  to  equal  protection  in  that  marriage 
relation  as  though  this  were  her  first  ven- 
ture. If  the  case  were  less  clear,  the  fact 
that  she  had  had  these  experiences  might  be 
taken  into  account  in  determining  whether 
a  case  had  been  made  out;  but  there  seems 
to  be  no  question  made  that  she  has  estab- 
lished a  case  entitling  her  to  divorce  if  she 
is  to  be  treated  as  is  any  other  married 
woman. 

The  decree  should  be  reversed,  and  the  de- 
cree of  divorce  granted. 

Blair,  Ch.  J.,  and  Ostrander,  Hooker, 
Moore,  McAlvay,  and  Brooke,  J  J.,  concur. 

Grant,  J.,  dissenting: 

This  is  a  suit  for  divorce  on  the  ground  of 
extreme  cruelty  on  the  part  of  the  defend- 
ant. He  made  no  defense  in  the  court  be- 
low, and  has  made  none  here.  Proofs  were 
taken  in  open  court  and  the  bill  dismissed. 
The  court  offered  to  grant  a  limited  divorce. 
Complainant  refused  to  accept  this,  and  in- 
sisted upon  a  decree  of  absolute  divorce. 
The  marriage  to  defendant  was  her  third 
matrimonial  venture.  She  obtained  an  ab- 
solute decree  of  divorce  from  her  first  hus- 
band, he  making  no  defense.  Her  second 
husband  filed  a  bill  for  divorce  against  her, 
charging  her  with  extreme  cruelty  and  adul- 
tery. To  that  she  made  no  defense,  and  a 
decree  was  entered  granting  the  husband  an 
absolute  divorce  on  August  19,  1907.  Four 
months  thereafter  she  married  defendant, 
after  an  acquaintance  of  only  three  months. 
On  January  30,  1008,  she  filed  this  bill. 

Comp.  Laws,  §  8623,  authorizes  a  divorce 
"whenever,  in  the  opinion  of  the  court,  the 
circumstances  of  the  case  shall  be  such  that 
it  will  be  discreet  and  proper  so  to  do." 
Section  8622  authorizes  a  divorce  from  bed 
and  board  forever,  or  for  a  limited  time. 
The  court,  in  a  written  opinion,  after  stat- 
ing her  matrimonial  career,  said:  "I  be- 
came convinced,  from  the  consideration  of 
these  facts  and  circumstances,  that  the 
matrimonial  and  divorce  career  of  complain- 
ant was  shocking,  and  abhorrent  to  public 
morals,  and  that  any  further  appeal  on  her 
part  to  the  conscience  of  a  court  of  equity 
should  be  viewed  with  suspicion.  As  I  was 
satisfied  that  complainant  had  made  out  a 
case  entitling  her  to  some  relief,  I  offered  to 
grant  her  a  divorce  from  bed  and  board 
forever  as  provided  in  §  8622,  Comp.  Laws. 
This  relief  was  refused  on  the  ground  that 
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it  was  not  appropriate,  nor  the  relief 
sought.  Thereupon  I  announced  that  a  di- 
vorce from  the  bonds  of  matrimony  would 
be  refused  for  the  reason  that  the  circum- 
stances of  the  case  were  not  such  that  it 
would  be  discreet  and  proper  to  grant  it. 
Section  8023,  Comp.  Laws,  as  amended  in 
1907  (Pub.  Laws  1907,  p.  462,  No.  324). 
My  reason  for  such  denial  was  that  this 
woman,  who  appeared  to  be  forty-five  or 
fifty  years  of  age,  with  prior  matrimonial 
experience,  did  not  present  the  case  of  an 
innocent  woman  being  wronged  .in  her  mar- 
riage, without  fault  on  her  part.  She  took 
her  husband  for  better  or  worse,  and  any 
proper  and  adequate  care  and  investigation 
on  her  part  would  have  shown  her  that  her 
latest  matrimonial  venture  could  not  be  a 
happy  one.  Divorce  laws  were  not  passed 
for  such  as  she,  for  to  gi'ant  her  an  absolute 
divorce  would  give  too  much  encouragement 
to  that  modern  suggestion  known  as  trial 
marriage,  and  would  tend  to  destroy  the 
accepted  theory  of  the  permanency  of  the 
married  relation." 

I  fully  concur  in  that  opinion.  Tliis  is 
not  a  suit  at  law  or  in  chancery  involving 
property  rights  of  the  parties  litigant,  to 
which  the  rule  of  preponderance  of  evidence 
applies.  This  is  a  suit  for  divorce,  in  which 
the  public  have  an  interest  as  well  as  the 
parties  litigant.  Regulations  of  marriage 
and  divorce  are  under  the  control  Oif  the  pub- 
lic through  their  legislature.  The  people 
have  enacted  laws  providing  for  both.  They 
have  conferred  upon  the  courts  of  chancery 
the  sole  jurisdiction  in  divorce  cases,  and 
have  seen  fit  to  lodge  in  those  courts  the 
power  to  grant  divorce  "whenever,  in  the 
opinion  of  the  court,  the  circumstances  of 
the  case  shall  be  such  that  it  will  be  dis- 
creet and  proper  so  to  do."  If  the  statute 
means  anything,  it  means,  in  my  opinion, 
that  the  courts  are  clothed  with  power  to 
use  a  discretion  in  granting  or  refusing  di- 
vorces. It  eliminates  the  rule  or  preponder- 
ance of  evidence,  and  authorizes  the  courts 
to  examine  the  character  of  the  parties,  the 
circumstances  attending  the  marriage,  the 
record  of  the  parties  in  divorce  suits,  and 
authorizes  the  courts  to  refuse  a  decree  in 
cases  where  it  is  apparent  the  complainant 
is  an  adventurer  or  adventuress  in  contract- 
ing the  marriage  relation.  The  record  in 
this  case  shows  the  complainant  to  be  such 
an  adventuress.  She  has  contracted  mar- 
riage without  any  regard  to  its  sacred  rela- 
ti»)ns  or  the  solemn  duties  which  that  rela- 
tion imposes  upon  the  parties,  and  as 
lightly  as  she  would  make  a  contract  in- 
volving property  of  little  value.  Divorced 
from  one  husband  on  her  complaint,  di- 
vorced from  her  second  husband  on  his  com- 
plaint charging  infidelity  to  her  marriage 
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vows,  divorced  in  August,  married  In  Decem- 
ber to  a  man  after  slight  acquaintance,  and 
applying  for  divorce  in  January, —  such  is 
her  record.  Her  present  husband,  from 
whom  she  now  seeks  divorce,  appears  to 
have  been  a  worthless  fellow,  addicted  to 
intoxication.  If  she  did  not  know  this,  an 
inquiry  by  her  would  have  disclosed  the 
fact;  and,  as  the  circuit  judge  said,  "would 
have  shown  her  that  her  last  matrimonial 
venture  could  not  be  a  liappy  one."  We 
said  in  Sullivan  v.  Sullivan,  112  Mich.  674, 
71  N.  W.  487':  "We  think  that  the  charac- 
ter of  the  decree  rests  in  the  sound  dis- 
cretion of  the  court."  In  divorce  suits  in 
which  the  defendant  does  not  appear,  it  is 
a  fair  presumption  that  he  or  she  is  en- 
tirely willing  that  a  divorce  should  be 
granted,  and  is  perhaps  as  anxious  to  be 
freed  from  the  marriage  as  is  the  com- 
plainant. Both  are  undoubtedly  often 
anxious  for  the  divorce  in  order  that  they 
may  marry  again.  It  is  easy  in  pro  con- 
fesso  cases  either  to  manufacture  testi- 
mony or  to  magnify  little  wrongs  and  un- 
pleasant words,  not  of  themselves  sufficient 
to  authorize  divorce,  into  acts  of  extreme 
cruelty,  so  as  to  bring  the  case  within  the 
statute.  Appellate  courts  may  review 
this  discretion  of  the  trial  court,  as  was 
done  in  Burlnge  v.  Burlage,  05  Mich.  624, 
32  N.  W.  800.  In  the  case  now  before  us 
I  think  that  the  court  below  exercised  its 
discretion  wisely,  and  tendered  the  com- 
plainant all  the  relief  to  which  she  was 
entitled.  As  the  court  below  held,  the  evi- 
dence in  such  cases  should  be  looked  upon 
with  suspicion.  It  is  evident  that  "^he 
court  below  placed  little  confidence  in  the 
testimony  of  the  witnesses,  for  in  its  de- 
cree the  court  held  that  "the  material 
facts  charged  in  said  bill  of  complaint 
were  not  proven  by  the  complainant." 
The  decree   should   be   affirmed. 


MINNESOTA  SUPREME  COURT. 

D.  H.  EVANS,  Respt., 

V. 

CHICAGO     ft    NORTHWESTERN    RAIL- 
WAY COMPANY,  Appt. 

'(—  Minn.  — ,  122  Ns  W.  876.) 

Interstate  commerce  —  state  regulation 

—  inspection  of  animals. 

1.  Chapter  356,  p.  491,  Laws  1907,  an 
act  to  protect  public  health  and  health  of 
domestic  animals  by  providing  for  the  in- 
spection of  animals  imported  into  this  state, 
doer  not  violate  §  8,  art.  1,  of  the  Constitu- 
tion of  the  United  States,  vesting  in  Con- 

Ileadnotes  by  Stabt,  Ch.  J. 
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gress  the  power  to  regulate  commerce  among 
tlie  several  states. 

Ncgiigrcnce  —  Injury  —  efficient  cause. 

2.  The  defendant  brought  into  this  state 
a  horse  afflicted  with  the  glanders,  without 
complying  with  the  statute  as  to  inspec- 
tion, and  delivered  it  to  the  o\\*ier,  who,  on 
the  same  day,  sold  it  to  the  plaintliT,  who 
did  not  know  that  the  horse  was  diseased. 
The  horse  was  inspected  and  killed,  under 
the  direction  of  the  live-stock  sanitary 
board,  to  the  damage  of  the  plaintiff  in  the 
sum  of  $100.  Held,  that  the  defendant's 
violation  of  the  statute  was  the  efficient  and 
dominant  cause  of  the  plaintiff's  damages. 

(October  29,   1909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Lyon  County 


in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  alleged  to  have  been  caused 
by  defendant's  violation  of  a  statute  pro- 
viding for  the  inspection  of  animals  im- 
ported into  Minnesota.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Brown,  Abbott,  &  Somsen  for 
appellant. 

Mr.  N.  J.  Robinson,,  for  respondent: 

As  the  law  was  enacted  for  the  purpose 
of  preventing  horses  and  other  animals  in- 
fected with  contagious  diseases  from  being 
brought  into  the  state  of  Minnesota  by 
transportation  companies,  without  proper 
inspection,  it  conies  under  the  head  of  rea- 
sonable police  regulation,  and  is  not  in  vio- 
lation of  any  part  of  the  Constitution  of 
the  United  States. 


Note,  —  State  IcgiRlation  for  protec' 
lion  of  health  of  live  stocJc,  as  in- 
terference with  interhtate  commerce. 

While  the  states  may,  in  the  exercise  of 
the  police  ])o\ver,  pass  laws  for  the  protec- 
tion of  the  live  stock  of  the  state,  thev  can- 
not  go  beyond  what  is  necessary  to  accom- 
plish this  pur})ose. 

The  leading  case  dealing  with  this  ques- 
tion is  Hannibal  &  St.  J.  R.  Co.  v.  Husen, 
95  U.  S.  4G5,  24  L.  ed.  627,  holding  that  a 
statute  of  the  state  of  Missouri  which  pro- 
hibited the  driving  or  conveying  of  any 
Texas,  Mexican,  or  Indian  cattle  into  the 
state  during  certain  seasons,  was  in  conflict 
with  the  commerce  clause  of  the  Federal 
Constitution,  the  court  saying:  "While  we 
unhesitatingly  admit  that  a  state  may  pass 
sanitary  laws,  and  laws  for  the  protection 
of  life,  liberty,  health,  or  property  within 
its  borders;  while  it  may  prevent  persons 
and  animals  suffering  under  contagious  or 
infectious  diseases,  or  convicts,  etc.,  from  en- 
tering the  state;  while,  for  the  purpose  of 
self- protection,  it  may  establish  quarantine 
and  reasonable  inspection  laws, — it  may  not 
interfere  with  transportation  into  or 
through  the  state,  beyond  what  is  absolutely 
necessary  for  its  self-protection.  It  may 
not,  under  the  cover  of  exerting  its  police 
powers,  substantially  prohibit  or  burden 
either  foreign  or  interstate  commerce." 

This  case  is  recognized  as  controlling  by 
the  courts  of  Missouri  in  Gilmore  v.  Han- 
nibal Sl  St.  J.  R.  Co.  07  Mo.  323,  and  Urton 
V.  Sherlock,  75  Mo.  247,  which  overrule  in 
effect  Wilson  v.  Kansas  City,  St.  J.  &  C.  B. 
R.  Co.  60  Mo.  184;  Husen  ▼.  Hannibal  & 
St.  J.  R.  Co.  GO  Mo.  226;  Dimond  v.  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.  60  Mo.  393 ;  Mer- 
cer V.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  60 
Mo.  397;  and  Kenney  ▼.  Hannibal  &  St.  J. 
R.  Co.  62  Mo.  476. 

In  Grimes  v.  Eddy,  120  Mo.  168,  26  L,R  A. 
638,  47  Am.  St.  Rep.  653,  28  S.  W.  756,  and 
Selvege  v.  St.  Louis  &  S.  F.  R.  Co.  135  Mo. 
163,  36  S.  W.  652,  a  similar  statute  was  held 
to  be  imccnstitutioiial  in  so  far  as  it  prohib- 
ited absolutely  the  transportation  through 
the  state  of  Texas^  Mexican^  Cherokee,  or 
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Indian  cattle  affected  with  Texas  or  Span- 
ish fever. 

In  Yeazel  v.  Alexander,  68  111.  254,  it 
was  held  that  a  statute  prohibiting  the  im- 
portation of  Texas  and  Cherokee  cattle  into 
the  state,  as  a  means  of  protection  of  native 
cattle,  to  whom  the  former  communicate  a 
fatal  disease  at  certain  times  of  the  year, 
was  within  the  police  power  of  the  state, 
and  hence  that  the  provision  of  the  Federal 
Constitution  regarding  commerce  among  the 
several  states  was  not  involved.  This  case 
was  followed  by  Stevens  v.  Brown,  58  111. 
289;  Somerville  v.  Marks,  58  111.  371,  and 
Chicago  &  A.  R.  Co.  v.  Gasaway,  71  111.  570. 
But  these  decisions  were  overruled  by  Sal- 
zenstein  v.  Mavis,  91  111.  391,  and  Chicago 
&  A.  R.  Co.  V.  Erickson,  91  111.  613,  33  Am. 
Rep.  70,  which  follow  Hannibal  &  St.  J.  R. 
Co.  V.  Husen,  supra. 

The  fault  of  the  statutes  considered  in  the 
foregoing  cases  was  that  they  in  effect  ex- 
cluded absolutely  cattle  from  certain  locali- 
ties, regardless  of  whether  or  not  they  were 
in  effect  diseased.  But  when  a  statute  is  so 
drawn  that  its  effect  is  to  exclude  only  in- 
fected animals,  it  is  a  proper  exercise  of  the 
police  power,  and  is  not  in  conflict  with  the 
commerce  clause  of  the  Federal  Constitu- 
tion. 

Thus,  in  State  v.  Asbell,  74  Kan.  397,  121 
Am.  St.  Rep.  345,  86  Pac.  457,  it  was  held 
that  a  statute  requiring  the  inspection  by 
state  officers  of  cattle  coming  from  south  of 
a  certain  line,  before  they  were  permitted  to 
enter  the  state,  was  valid,  and  this  decision 
was  affirmed  in  209  U.  S.  251,  52  L.  ed.  778, 
28  Sup.  Ct.  Rep.  485,  14  A.  &  E.  Ann.  Cas. 
1101;  the  case  of  Hannibal  &  St.  J.  R.  Co. 
V.  Husen,  supra,  being  distinguished  on  the 
ground  that  the  exclusion  in  that  case  was 
total. 

And  in  harmony  with  this  decision,  the 
following  statutory  provisions  have  been 
held  not  to  be  unlawful  restrictions  upon  in- 
terstate or  foreign  commerce: 

— a  statute  of  Kansas  prohibiting  the 
bringing  into  or  through  any  county  of  the 
state  any  cattle  capable  of  communicating 
or  liable  to  impart  the  Texas,  splenic,  or 
Spanish  fever  to  domestic  cattle,  and  muk- 
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State  ▼.  Rasmussen,  7  Idaho,  1,  52  L.R.A. 
78,  97  Am.  St.  Rep.  234,  59  Pac.  933,  181 
U.  S.  202,  45  L.  ed.  822,  21  Sup.  Ct.  Rep. 
594;  Missouri,  K.  &  T.  R.  Co.  v.  Haber,  169 
U.  S.  6]  3,  42  L.  ed.  878,  18  Sup.  Ct,  Rep. 
488;  Hannibal  &  St.  J.  R.  Co.  v.  Husen,  05 
U.  S.  465,  24  L.  ed.  627;  Grimes  v.  Eddy, 
126  Mo.  168,  26  L.R.A.  638,  47  Am.  St. 
Rep.  653,  28  S.  W.  756. 

The  intent  of  the  legislature  was  to  hold 
the  transportation  company  liable  for  the 


animals  shipped  in  violation  of  this  act,  as 
well  as  persons  injured  by  the  spread  of 
disease. 

Skinn  v.  Reutter,  135  Mich.  67,  63  L.R.A. 
743,  106  Am.  St.  Rep.  384,  97  N.  W.  152; 
Bott  V.  Pratt,  33  Minn.  327,  53  Am.  Rep. 
47,  23  N.  W.  237 ;  Lane  v.  Atlantic  Works, 
111  Mass.  136;  Griggs  v.  Fleckenstein,  14 
Minn.  81,  Gil.  68,  100  Am.  Dec.  199;  Mar- 
tin V.  North  Star  Iron  Works,  31  Minn. 
407,  18  N.  W.  109;  Schubert  v.  J.  R.  Clark 


damages   sustained   by   persons   purchasing    Co.  49  Minn.  331,  15  L.R.A.  818,  32  Am. 


ing  persons  violating  the  act  liable  in  dam- 
ages for  injuries  resulting  therefrom.  Mis- 
souri, K.  &  T.  R.  Co.  V.  Haber,  169  U.  S.  613, 
42  L.  ed.  878,  18  Sup.  Ct.  Rep.  488. 

— a  statute  of  Iowa  making  a  person 
having  any  Texas  cattle  liable  for  any  dam- 
age resulting  from  permitting  them  to  run 
at  large,  and  thereby  spreading  the  Texas 
fever.  Kimmish  v.  Ball,  129  U.  S.  217,  32 
L.  ed.  695,  2  Inters.  Com.  Rep.  407,  9  Sup. 
Ct.  Rep.  277. 

— a  statute  making  it  unlawful  to  bring 
into  the  state  sheep  infected  with  scab  or 
other  infectious  diseases.  Patrick  v.  State, 
17  Wyo.  260,  129  Am.  St.  Rep.  1109,  98  Pac. 
688. 

— a  statute  prohibiting  the  introduction 
into  the  state  of  cattle  which  are  affected 
with  Texas-,  splenic,  or  Spanish  fever.  Mis- 
souri P.  R.  Co.  v.  Finley,  38  Kan.  550,  16 
Pac.  961 ; .  Rouse  v.  Youard,  1  Kan.  App. 
270,  41  Pac.  426. 

— a  statute  establishing  a  quarantine 
line,  and  prohibiting  railroad  companies 
from  carrying. cattle  from  points  south  of 
the  line  and  unloading  them  within  the 
state  at  points  north  of  the  line,  except  at 
designated  points  under  certain  restrictions. 
Kansas  City  Southern  R.  Co.  v.  State,  90 
Ark.  343,  119  S.  W.  288. 

— a  statute  providing  for  quarantine  reg- 
ulations excluding  cattle  coming  from  an- 
other state  until  a  certain  date,  because  of 
the  prevalence  there  of  a  contagious  disease. 
St.  Louis  Southwestern  R.  Co.  v.  Smith,  20 
Tex.  Civ.  App.  451,  49  S.  W.  627,  affirmed 
in  181  U.  S.  248,  45  L.  ed.  847,  21  Sup.  Ct. 
Rep.  603. 

— an  act  to  protect  the  health  of  domestic 
animals  of  the  commonwealth  of  Pennsyl- 
vania.   Com.  v.  Cooper,  27  Pa.  Co.  Ct.  199. 

The  distinction  between  lawful  and  unlaw- 
ful regulations  of  this  nature  is  well  illus- 
trated by  decisions  growing  out  of  stat- 
utes passed  in  Idaho  to  protect  the  sheep 
within  the  state  from  infection  by  those 
brought  from  other  states.  Thus,  in  State 
V.  Rasmussen,  7  Idaho,  1,  52  L.R.A.  78,  97 
Am.  St.  Rep.  234,  59  Pac.  933,  it  was  held 
that  a  statute  providing  that,  whenever  the 
governor  has  reason  to  believe  that  infectious 
diseases  of  sheep  have  become  epidemic 'in 
certain  localities  in  other  states,  he  must  by 
proclamation  designate  such  localities,  and 
prohibit  the  importation  of  sheep  therefrom, 
except  under  such  restrictions  as,  after  con- 
sultation with  the  state  sheep  inspector,  he 
may  deem  proper,  was  held  not  tt)  contra- 
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vene  the  provisions  of  the  Federal  Consti- 
tution regarding  interstate  commerce.  And 
this  decision  was  affirmed  in  181  U.  S.  198, 
45  L.  ed.  820,  21  Sup.  Ct.  Rep.  694. 

But  in  Smith  v.  Lowe,  59  C.  C.  A.  185, 
121  Fed.  753,  it  was  held  that  where,  under 
cover  of  the  statute  considered  in  State  ▼. 
Rasmussen,  supra,  the  authorities  were  us- 
ing the  law  unreasonably,  for  the  evident 
purpose  of  excluding  sheep  from  other  states 
from  pasturage,  they  might  be  enjoined 
therefrom. 

In  State  v.  Butter  field  Live  Stock  Co. 
(Idaho)  106  Pac.  455,  a  statute  imposing  a 
grazing  fee  for  sheep  from  other  states  was 
held  to  be  invalid,  though  the  fees  collect- 
ed were  applied  to  enforce  laws  regulating 
the  sanitary  and  healthful  condition  of  live 
stock  with^  the  state;  such  a  grazing  fee 
not  being  required  of  sheep  owners  within 
the  state. 

And  in  the  earlier  case  of  State  v.  Duck- 
worth, 6  Idaho,  642,  39  L.R.A.  365,  95  Am. 
St.  Rep.  199,  61  Pac.  456,  a  statute  making 
it  unlawful  to  bring  sheep  into  the  state 
without  first  having  them  dipped,  as  pro- 
vided in  the  act,  was  held  to  be  repugnant 
to  the  commerce  clause  of  the  Federal  Con- 
stitution, in  that  it  applied  to  all  sheep 
brought  into  the  state,  whether  or  not  they 
were  in  fact  diseased. 

In  Reid  v.  Colorado,  187  U.  S.  137,  47  L. 
ed.  108,  23  Sup.  Ct.  Rep.  92,  affirming  29 
Colo,  333,  93  Am.  St.  Rep.  69,  68  Pac.  228, 
an  act  placing  restrictions  on  the  importa- 
tion of  live  stock  brought  from  south  of  a 
certain  parallel,  to  prevent  the  spread  of 
contagious  diseases,  was  held  to  be  valid, 
because  upon  subjects  not  covered  by  leg- 
islation enacted  by  Congress. 

In  several  states  statutes  or  ordinances 
have  been  passed  requiring  that  animals  to 
be  used  for  food  must  be  inspected  in  the 
state  within  a  short  period  before  slaugh- 
ter, and  these  have  been  uniformly  held  to 
be  unconstitutional  because,  in  effect,  they 
prohibit  the  importation  of  wholesome  meat 
slaughtered  and  dressed  in  other  states. 
Minnesota  v.  Barber,  136  U.  S.  313,  34  L. 
ed.  455,  3  Inters.  Com.  Rep.  185,  10  Sup.  Ct 
Rep.  862,  affirming  39  Fed.  641;  Swift  v. 
Sutphen,  2  Inters.  Com.  Rep.  656,  39  Fed. 
630;  Re  Christian,  39  Fed.  636;  Ex  parte 
Kieffer,  40  Fed.  399;  State  v.  Klein,  126 
Ind.  68,  3  Inters.  Com.  Rep.  573,  25  N.  E. 
873;  Hoffman  v.  Harvey,  128  Ind.  600,  28  N. 
E.  93 ;  Schmidt  V.  People,  18  Colo.  78, 31  Pac. 
498. 
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St.  Rep.  659,  61  N.  W.  1103;  Osborne  v. 
McMasters,  40  Minn.  103,  12  Am.  8t.  llep. 
698,  41  N.  W.  643;  Buckley  v.  Humason, 
60  Minn.  105,  16  L.R.A.  423,  36  Am.  St. 
Rep.  637,  62  N.  W.  385;  Baxter  v.  Cough- 
lin,  70  Minn.  4,  72  N.  W.  797;  Smith  v. 
Chicago  &  D.  R.  Co.  38  Iowa,  518;  Donald 
▼.  St.  Louis,  K.  C.  &  N.  R.  Co.  44  Iowa, 
167)  Raridon  v.  Central  Iowa  R.  Co.  65 
Iowa,  640,  22  N.  W.  909;  Emmons  v.  Min- 
neapolis &  St.  L.  R.  Co.  36  Minn.  603,  29 
N.  W.  202,  38  Minn.  216,  36  N.  W.  340; 
Nelson  v.  Minneapolis  &  St.  L.  R.  Co.  41 
Minn.  131,  42  N.  W.  788;  Finch  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  46  Minn.  250,  43 
N.  W.  916. 

Start,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  in  the  district 
court  of  the  county  of  Lyon  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the 
defendant's  violation  of  the  provisions  of 
chapter  356,  p.  491,  Laws  1907.  The  case 
was  tried  by  the  court  without  a  jury. 
Findings  of  fact  were  made,  and,  as  a  con- 
clusion of  law  therefrom,  judgment  was  or- 
dered and  entered  for  the  plaintiff  in  the 
sum  of  $100,  from  which  the  defendant  ap- 
pealed. 

The  facts  found  by  the  court  are  to  the 
effect  following:  The  defendant  is,  and 
was  during  the  times  hereinafter  stated,  a 
common  carrier  operating  a  railroad  line 
between  Tracy,  this  state,  and  Pierre,  in 
the  state  of  South  Dakota.  On  August  4, 
1907,  the  defendant,  as  such  carrier,  brought 
into  this  state,  and  to  Tracy  from  Pierre, 
over  its  railway  line,  thirty  horses  owned 
by  Messrs.  Harlin  &  Hoerr,  and  on  August 
14,  1907,  delivered  one  of  the  horses  from 
its  car  at  Tracy,  to  such  owners,  who  on 
that  day  sold  it  to  the  plaintiff  for  $100, 
which  he  paid  therefor.  The  horse,  at  the 
time  the  defendant  delivered  it  to  the  own- 
ers thereof,  and  when  they  sold  it  to  the 
plaintiff,  had  the  glanders,  and  was  of  no 
value  whatever  by  reason  thereof.  The 
plaintiff  did  not  then  know  that  the  horse 
had  the  glanders,  but  he  then  knew  that 
the  horse  had  been  so  brought  into  the 
state  from  Pierre  by  the  defendant.  None 
of  the  horses,  at  any  time  prior  to  the  sale 
of  one  of  them  to  the  plaintiff,  had  been 
examined  by  the  state  veterinarian  of 
South  Dakota,  nor  by  a  veterinarian  acting 
under  the  order  of  the  live-stock  sanitary 
board  of  this  state,  nor  by  a  veterinarian  of 
the  United  States  Bureau  of  Animal  Indus- 
try, nor  by  any  other  person,  and  found  free 
from  the  glanders.  Nor  was  any  certificate 
of  health,  or  duplicate  thereof,  of  the  horses 
ever  niade,4U»d  forwarded  to  the  live-stock 
sanitaFy  board  of  this  state,  nor  was  such 
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board  ever  notified  that  the  horses  had  not 
been  so  inspected.  Tracy  was  a  suitable 
place  for  holding  the  horses  for  examination 
by  such  board,  but  the  defendant  did  not 
there  so  hold  them.  The  horse  so  sold  to 
the  plaintiff,  which  was  brought  into  this 
state  for  work  and  breeding  purposes,  was 
thereafter,  and  on  May  29,  1908,  examined 
by  a  veterinarian  acting  under  the  order  of 
the  live-stock  sanitary  board,  and  killed  be- 
cause it  had  the  glanders,  with  which  dis- 
ease it  was  afflicted  when  it  was  so  delivered 
and  sold  to  the  plaintiff.  The  plaintiff,  by 
reason  of  the  defendant's  failure  to  comply 
with  the  provisions  of  the  statute,  as  stated, 
sustained  damages  in  the  sum  of  $100. 

The  defendant  here  urges  that  "the  trial 
court  erred  in  holding  that  the  horse  in 
question  was  afflicted  with  glanders  before 
it  was  brought  into  the  state  of  Minnesota, 
and  that  the  inspection  required  by  law 
would  have  disclosed  the  horse  to  have  been 
diseased."  The  trial  court  did  not  find  or 
hold  that  an  inspection  of  the  horse  as  re- 
quired by  law  would  have  disclosed  that  the 
horse  was  diseased,  nor  is  it  material  wheth- 
er a  compliance  with  the  law  would  have 
disclosed  the  diseased  condition  of  the  horse ; 
for,  if  it  did  not,  then  the  horse  would  have 
been  found  free  from  the  disease,  and  an 
official  certificate  issued  accordingly,  which 
would  have  protected  the  defendant  in  any 
event.  The  defendant  stipulated  on  the  trial 
that  the  horse  had  the  glanders  on  the  day 
the  plaintiff  purchased  it,  which  was  on  the 
day  the  defendant  delivered  the  horse  from 
its  car  to  the  owners.  This  admission  fairly 
justifies  the  inference  of  fact  that  the  horse 
was  diseased  before  the  defendant  delivered 
it. 

It  is  further  claimed  that  there  is  no  evi- 
dence to  sustain  the  finding  that  the  horse, 
which  was  a  mare,  was  brought  into  this 
state  for  work  and  breeding  purposes.  The 
evidence  tends  to  show  that  the  horse  was 
purchased  by  the  plaintiff,  on  the  day  it  was 
delivered  from  the  defendant's  car  to  the 
owners,  for  work  and  breeding  purposes, 
particularly  for  driving  purposes,  that  is, 
for  work.  The  trial  court  might  fairly  infer 
that  one  of  the  purposes  for  which  the  horse 
was  brought  into  the  state  by  its  owners 
was  the  one  for  which  it  was  immediately 
sold.  There  was  no  evidence  to  the  contrary. 
We  are  of  the  opinion  that  the  facts  found 
by  the  court  are  sustained  by  the  evidence. 
The  defendant,  however,  insists  that  the 
facts  found  do  not  sustain  the  conclusion  of 
law  and  judgment  of  the  court. 

1.  The  first  reason  urged  in  support  of 
this  claim  is  that  chapter  355,  p.  491,  Laws 
1907,  upon  which  the  action  is  based,  is  un- 
constitutional, for  the  reason  that  it  vio- 
lates §  8  of  article  1  of  the  Constitution  of 
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the  United  States,  vesting  in  Congress  pow- 
er to  regulate  interstate  commerce.  The  ti- 
tle of  the  statute  is:  "An  Act  to  Protect  the 
Public  Health  and  Health  of  Domestic  Ani- 
mals by  Providing  for  the  Inspection  of 
Live  Stock  Imported  into  the  State  of  Min- 
nesota for  Breeding,  Dairy,  Work,  or  Feed- 
ing Purposes."  Section  1  provides  that  it 
shall  be  unlawful  for  any  transportation 
company  to  bring  into  the  state  of  Minne- 
sota any  of  the  domestic  animals  therein 
named,  including  horses,  for  work,  feeding, 
breeding,  or  dairy  purposes,  unless  they 
have  been  examined  and  found  free  from 
the  contagious  diseases  therein  named,  in- 
cluding glanders,  which  freedom  from  did- 
eaae  shall  be  established  by  a  certificate  of 
health  signed  by  a  state  veterinarian  of  the 
state  from  which  such  shipment  is  made,  or 
of  this  state,  or  of  the  United  States,  a 
duplicate  of  such  certificate  to  be  attached 
to  the  bill  of  lading.  Section  2  provides 
that,  where  such  certificate  has  not  been  ob- 
.tained,  the  transportation  company  shall 
notify  the  live-stock  sanitary  board,  and 
hold  such  animals  at  the  first  station  with- 
in this  state  where  there  are  suitable  facili- 
ties for  holding  animals  for  inspection  by 
such  board,  the  inspection  to  be  made  at  the 
expense  of  the  owner.  Section  3  provides 
that  any  transportation  company  violating 
the  provisions  of  the  statute  shall  be  guilty 
of  a  gross  misdemeanor,  and  fined  not  more 
than  $1,000,  or  be  imprisoned  for  not  more 
than  one  year;  and,  further,  that  such  com- 
pany or  agent  shall  be  liable  to  any  person 
injured  for  the  full  amount  of  damages  that 
may  result  from  a  violation  of  the  statute. 
Section  4  provides  that  the  provisions  of 
the  statute  shall  not  apply  to  cattle,  hogs, 
and  sheep  shipped  to  points  within  the  state 
where  the  United  States  Bureau  of  Animal 
Industry  maintains  inspection. 

The  statute  in  question  is  a  police  meas- 
ure, intended  to  prevent  the  bringing  into 
this  state,  for  the  purposes  named  in  the 
statute,  domestic  animals  having  the  glan- 
ders or  other  contagious  or  infectious  dis- 
ease, and  thereby  protect  the  public  health 
and  the  health  of  domestic  animals  within 
the  state.  If  it  is  in  no  just  sense  an  at- 
tempt to  regulate,  impede,  or  unreasonably 
burden  interstate  commerce,  but  a  good- 
faith  act  for  the  protection  of  the  health 
and  property  of  the  people  of  the  state,  it  is 
constitutional,  although  it  may  necessarily 
burden  interstate  commerce  to  some  extent, 
but  not  unreasonably  so.  Hannibal  &,  St.  J. 
R.  Co.  v.  Husen,  96  U.  S.  465,  24  L.  ed.  527; 
Minnesota  v.  Barber,  136  U.  S.  313,  34  L.  ed. 
455,  3  Inters.  Com.  Rep.  186,  10  Sup.  Ct. 
Rep.  862;  Missouri,  K.  &  T.  R.  Co.  v.  Haber, 
160  U.  S.  613,  42  L.  ed.  878,  18  Sup.  Ct.  Rep. 
488;  Rasmussen  v.  Idaho,  181  U.  S.  198,  45 
L.  ed.  820,  21  Sup.  Ct.  Rep.  594. 
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Counsel  for  the  defendant  insist  that  the 
first  two  cases  cited  support  their  conten- 
tion that  the  statute  is  invalid  for  the  rea- 
son claimed.  Each  of  the  cases  recognizes 
the  rule  that  a  state,  in  the  exercise  of  its 
police  power,  may  for  self-protection  enact 
sanitary  laws,  and  establish  reasonable  in- 
spection regulations  to  prevent  the  bring- 
ing of  animals  into  the  state  having  con- 
tagious OP  infectious  diseases.  It  was,  how- 
ever, held  that  the  particular  statute  under 
consideration  in  each  case  was  not  a  le- 
gitimate exercise  of  the  police  power  of  the 
state,  but  an  unreasonable  burden  upon  and 
interference  with  interstate  commerce.  In 
the  Husen  Case,  a  statute  of  Missouri  pro- 
vided that  no  Texas,  Mexican,  or  Indian 
cattle  not  kept  the  entire  previous  winter  in 
that  state,  should  be  driven  or  otherwise 
conveyed  into,  or  remain  in,  any  county  of 
that  state  between  the  1st  day  of  March  and 
the  1st  day  of  November  in  each  year.  Ob- 
viously the  statute  was  neither  a  quaran- 
tine nor  an  inspection  law,  but  an  absolute 
exclusion  from  the  state  for  eight  months  of 
each  year  of  all  cattle  of  the  class  named, 
without  reference  to  whether  they  were 
sound  or  diseased,  and  the  court  held  the 
statute  to  be  a  "plain  intrusion  upon  the 
exclusive  domain  of  Congress." 

The  Minnesota  statute  considered  and 
held  unconstitutional  in  the  Barber  Case 
penalized  the  selling  in  this  state  for  hu- 
man food  any  fresh  beef,  veal,  mutton,  lamb, 
or  pork  not  taken  from  an  animal  inspect- 
ed and  certified  within  this  state  bv  a  local 
inspector;  that  is,  no  meat  could  be  sold 
within  the  state  unless  the  animal  from 
which  it  was  taken  was  inspected  on  the 
hoof  within  the  state.  The  necessary  effect 
of  the  statute  was  to  exclude  from  the 
markets  of  this  state  the  products,  although 
sound  and  wholesome,  of  all  packing  plants 
located  outside  of  the  state.  Manifestly  the 
statute,  as  held  by  the  court,  was  not  a  rea- 
sonable and  good-faith  inspection  law,  but 
an  unnecessary  burden  upon  interstate  com- 
merce. 

It  is  clear  that  neither  of  these  cases  sup- 
ports the  contention  of  the  defendant,  for 
the  statute  here  under  consideration  is  es- 
sentially different  from  those  construed  in 
the  cases  cited. 

In  the  Haber  Case  a  Kansas  statute  pro- 
viding for  the  inspection  and  quarantine  of 
Texas  cattle  was  sustained,  and  in  doing 
so  the  court,  by  Harlan,  J.,  said:  "Neither 
corporations  nor  individuals  are  entitled,  by 
force  alone  of  the  Constitution  of  the  Unit- 
ed States,  and  witliout  liability  for  injuries 
resulting  therefrom  to  others,  to  bring  into 
one  state  from  another  state  cattle  liable 
to  impart,  or  capable  of  communicating,  dis- 
ease to  domestic  cattle.     Tlie  contrary  can- 
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not  be  affirmed  under  any  sound  interpre- 
tation of  the  Constitution.  This  court, 
while  sustaining  the  power  of  Congress  to 
regulate  commerce  among  the  states,  has 
steadily  adhered  to  the  principle  that  the 
states  possess,  because  they  have  never  sur- 
rendered, the  power  to  protect  the  public 
health,  the  public  morals,  and  the  public 
safety,  by  any  legislation  appropriate  to 
that  end,  which  does  not  encroach  upon 
rights  guaranteed  by  the  national  Constitu- 
tion, nor  come  in  conflict  with  acts  of  Con- 
gress passed  in  pursuance  of  that  instru- 
ment." In  the  case  of  Rasmussen  v.  Idaho, 
supra,  a  state  statute  was  held  valid  which 
provided  that,  "whenever  the  governor  of 
the  state  of  Idaho  has  reason  to  believe 
that  scab  or  any  other  infectious  disease  of 
sheep  has  become  epidemic  in  certain  locali- 
ties in  any  other  state  or  territory,  or  that 
conditions  exist  that  render  sheep  likely  to 
convey  disease,  he  must  thereupon,  by  proc- 
lamation, designate  such  localities,  and  pro- 
hibit the  importation  from  them  of  any 
sheep  into  the  state,  except  under  such  re- 
strictions as,  after  consultation  with  the 
state  sheep  inspector,  he  may  deem  proper." 

An  examination  of  the  provisions  of  the 
statute  which  is  the  basis  of  this  action 
will  show  that  it  is  not  an  unreasonable  ex- 
ercise of  the  police  power  of  the  state,  but 
a  reasonable  and  necessary  exercise  of  the 
power  to  prevent  the  state  from  being  flood- 
ed with  animals  which  are  afflicted  with,  or 
have  been  exposed  to,  contagious  diseases, 
from  other  states.  The  statute  has  no  ap- 
plication to  the  transportation  of  domestic 
animals  through  the  state,  for  by  its  terms 
its  operation  is  limited  to  animals  brought 
into  the  state  for  the  purposes  therein  named. 
Nor  is  an  inspection  by  a  veterinarian 
acting  under  the  authority  of  the  state  live- 
stock sanitary  board,  and  his  certificate,  the 
only  conclusive  evidence  that  such  animals 
are  free  from  any  contagious  or  infectious 
disease.  The  carrier  is  protected  if  there 
is  attached  to  the  bill  of  lading  ttie  certifi- 
cate of  a  veterinarian  of  the  state  from 
which  the  animals  are  shipped,  or  of  the 
United  States  Bureau  of  Animal  Industry, 
or  of  the  live-stock  sanitary  board  of  this 
state.  The  only  burden  placed  upon  the 
carrier  is  that  it  requires  the  shipper  to 
furnish  such  a  certificate  to  be  attached  to 
the  bill  of  lading. 

It  is  urged  by  defendant  that  there  is  no 
provision  of  the  statute  requiring  the  ship- 
per to  furnish  such  certificate,  and  he  may 
refuse  to  comply  with  the  request.  Sec- 
tion 2  of  the  statute  provides  for  such  a 
contingency.  The  carrier  in  such  a  case 
may  bring  the  animals  into  this  state  by 
notifying  the  state  live-stock  sanitary  board 
that  the  required  certificate  has  not  been  fur- 
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nished  by  the  shipper,  and  by  holding  the 
animals  at  the  first  station  within  the  state 
having  suitable  facilities  for  inspection  by 
such  board,  which  can  then  deal  with  them 
as  provided  by  Rev.  Laws  1905,  §  2168.  In 
a  word,  the  only  burden  placed  upon  the 
carrier  is  either  to  obtain  and  attach  to 
the  bill  of  lading  the  required  certificate,  or 
to  notify  the  state  board,  and  hold  the  ani- 
mals for  inspection  at  the  first  suitable  sta- 
tion within  this  state.  We  hold  that  the 
statute  does  not  violate  §  8,  art.  1,  of  the 
Constitution  of  the  United  States. 

2.  The  second  alleged  reason  why  the 
judgment  is  not  sustained  by  the  facts 
found  by  the  trial  court  is  to  the  effect  that 
there  is  no  finding  that  the  defendant  knew 
the  purpose  of  the  shipment  of  the  horse. 
There  was  neither  allegation  nor  evidence 
on  the  part  of  the  defendant  that  it  did 
not  know  the  purpose  of  the  shipment; 
hence  there  was  no  such  issue  before  the 
court.  If  the  defendant  had  alleged  in  ef- 
fect in  its  answer  that  it  had  no  knowl- 
edge of  the  purpose  for  which  the  horses 
were  shipped,  and  was  unable  to  learn  by 
the  exercise  of  due  care,  and  had  sup- 
ported the  allegation  by  competent  evidence, 
the  case  of  Furley  v.  Chicago,  M.  &  St.  P.  R. 
Co.  90  Iowa,  146,  23  L.R.A.  73,  57  N.  W. 
719,  and  others  cited  by  the  defendant, 
would  be  in  point.  Whether  our  statute  can 
be  properly  construed  so  as  to  make  want  of 
knowledge  of  the  purpose  of  the  shipment  a 
defense,  we  have  no  occasion  here  to 
decide,  for  it  was  not  made  in  this  case. 

3.  The  last  contention  of  the  defendant 
to  be  considered  is  to  the  effect  that  no 
damages  resulted  from  the  defendant's  vio- 
lation of  the  statute,  and  that  in  any  event 
the  plaintiff's  loss  of  the  horse,  and  conse- 
quent damages,  were  nqt  the  proximate  re- 
sult of  such  violation.  The  argument  in 
support  of  this  claim  is  substantially  this: 
'The  only  damage  which  plaintiff  has  suf- 
fered is  in  purchasing  a  worthless  horse  of 
Harlin  &  Hoerr,  and  paying  $100  for  it.  No 
property  has  become  lost,  injured,  or  de- 
preciated in  value  by  reason  of  the  failure 
to  have  the  horse  inspected.  The  horse  was 
worth  nothing  in  the  hands  of  the  seller, 
and  nothing  in  the  hands  of  the  buyer.  The 
horse  would  have  been  worth  no  more  if  it 
had  been  inspected.  The  proximate  cause 
of  plaintiff's  loss  was  in  buying  a  worthless 
horse,  and  paying  $100  for  it.  .  .  .  There 
is  no  evidence  that  any  inspection  would 
have  disclosed  the  horse  in  question  to  have 
been  diseased."  The  fact  remains,  however, 
that  the  plaintiff  knew  that  the  horse  had 
been  brought  into  this  state  by  the  defend- 
ant from  South  Dakota,  and  he  had  a  right 
to  assume  that  it  had  complied  with  the 
law.    The  findings  of  fact  justify  th»  conclu- 
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sion  that,  if  the  defendant  had  refused  to 
hriiig  the  horses  into  Minnesota  without  the 
necessary  certificate  being  attached  to  the 
bill  of  lading,  or  if,  when  they  reached  Tra- 
cy, it  had  notified  the  state  sanitary  board, 
no  damage  would  have  resulted  to  the  plain- 
tiff; for  it  is  admitted  that  the  horse  had 
the  glanders  on  the  day  the  defendant  de- 
livered it  from  its  car,  and  it  is  fair  to  pre- 
sume that  an  inspection  would  have  dis- 
closed its  condition,  and  the  plaintiff  w^ould 
not  have  purchased  it.  It  would  seem  to  fol- 
low that  his  damages  were  the  direct  and 
natural  result  of  the  defendant's  violation 
of  the  statute.  He  never  intended  to  pur- 
chase a  diseased  and  worthless  horse,  and 
the  proouring  cause  of  his  doing  so  was  the 
defendant's  breach  of  duty.  While  it  is 
true,  as  claimed,  that  the  plaintiff  would 
not  have  been  damaged  if  he  had  not  pur- 
chased the  horse,  it.  is  equally  true  that  he 
could  not  have  purchased  it  if  the  defend- 
ant had  observed  the  law  and  notified  the 
board;  for,  had  it  done  so,  the  horse  would 
have  been  inspected  and  quarantined  at 
Tracy.  This  case,  then,  falls  within  the 
rule  that,  although  a  negligent  and  unlaw- 
ful act  be  removed  from  the  injury  by  an 
intermediate  cause,  j-et,  if  the  guilty  party 
ought  reasonably  to  have  anticipated  that 
injury  might  result  to  others  from  his  act,  it 
is  deemed  to  be  the  proximate  cause  of  the 
injury.  Schubert  v.  J.  R.  Clark  Co.  49 
Minn.  33],  15  L.R.A.  818,  32  Am.  St.  Rep. 
659,  51  N.  W.  1103;  Christianson  v.  Chica- 
go, St.  P.  M.  &  0.  R.  Co.  67  Minn.  94,  69 
N.  W.  640;  Teal  v.  American  Min.  Co.  84 
Minn.  320,  87  N.  W.  837;  Milwaukee  &  St. 
P.  R.  Co.  V.  Kellogg,  94  U.  S.  469,  24  L. 
ed.  256;  Skinn  v.  Reutter,  135  Mich.  67, 
63  L.R.A.  743,  106  Am.  St.  Rep.  384,  97 
N.  W.  152;  6  Words  &  Phrases,  5765. 

It  is  to  be  noted  that  the  statute  upon 
which  this  action  is  based  gives  a  cause  of 
action,  not  simply  to  those  for  whose  pro- 
tection it  was  intended,  but  to  any  person 
injured,  for  the  full  amount  of  damages 
that  may  result  from  the  violation  of  the 
act.  The  imposition  of  this  civil  liability 
is  one  of  the  provisions  selected  by  the  leg- 
islature to  secure  an  observance  of  the  act 
by  transportation  companies.  It  is  there- 
fore immaterial  in  this  action  that  the  stat- 
ute does  not  prohibit  the  bringing  into  this 
state  diseased  domestic  animals  for  sale. 
Rodse  V.  St.  Paul  &  D.  R.  Co.  68  Minn.  216, 
37  L.R.A.  591,  64  Am.  St.  Rep.  472,  71  N. 
W.  20. 

We  hold  that  the  violation  of  the  statute 
by  the  defendant  was  the  efiicient  and  dom- 
inant cause  of  the  plaintiff's  damages. 

Judgment  affirmed. 
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LOUISA  M.  HILLIGAS 

V. 

DAVID  C.  KUNS,  Appt. 

(—  Neb.  — ,  124  N.  W.  925.) 

Vendor  —  second  sale  —  liability  to 
original  grantee. 

1.  K.,  being  the  owner  of  a  tract  of  un- 
improved and  unoccupied  land,  sold  and  con- 
veyed it  to  J.,  who  sold  and  conveyed  it  to 
H.*  but  neither  deed  was  recorded.  Subse- 
quently K.,  for  a  substantial  consideration, 
and  with  knowledge  that  the  purchaser  de- 
sired to  destroy  the  title  K.  had  theretofore 
conveyed,  sold  and  conveyed  the  land  to  R., 
who  sold  and  conveyed  it  to  D.  These 
deeds  were  duly  recorded.  Held  that,  if 
either  R.  or  D.  was  a  bona  fide  purchaser  of 
said  real  estate,  H.  could  maintain  an  ac- 
tion for  damages  against  K.,  and  could  re- 
cover the  value  of  her  interest  in  said  land 
at  the  time  her  title  thereto  was  destroyed. 

Evidence  —  decHl  —  damages. 

2.  On  the  trial  of  the  case,  defendant  of- 
fered to  prove  that,  subsequent  to  said 
transactions,  D.  paid  H.  $25  for  a  deed  for 
said  land.  Held  that  defendant  was  entitled 
to  make  said  proof  in  mitigation  of  plain- 
tiff's damages,  but  that,  under  the  circum- 
stances of  the  case,  the  fact  did  not  disable 
her  from  prosecuting  her  suit. 

Appeal  ^  nonprejudicial    error  —  effect. 

3.  Errors  without  prejudice  to  a  litigant 
will  not  work  a  reversal  of  a  judgment 
otherwise  supported  by  the  evidence  and 
the  law. 

(February  10,  1910.) 

Headnotes  by  Root,  J. 

Note,  —  Remedy  of  one  who  failn  to 
record  a  deed,  against  his  grantor, 
who  subsequ€*ntly  conveys  to  an  in- 
noce^it  third  person. 

This  note  does  not  include  cases  passing 
on  the  question  of  the  remedy  of  a  vendee 
under  an  executory  contract  for  sale, 
against  the  vendor,  when  the  latter  repu- 
diates his  contract  and  sells  to  a  third  per- 
son. Those  cases  are  also  excluded  where 
it  appeared  that  the  deed  of  the  original 
vendee  was  recorded  or  where,  because  of 
possession  or  otherwise,  it  appeared  that 
the  subsequent  grantees  of  the  original 
grantor  had  notice,  and  were  therefore  not 
innocent  purchasers. 

The  question  whether  a  purchaser  of 
land  whose  deed  has  not  been  recorded  has 
a  cause  of  action  which  sounds  in  tort, 
against  the  original  grantor,  upon  the  lat- 
ter's  subsequent  conveyance  oi  the  same 
land  to  another  who  purchases  without  no- 
tice, has  received  attention  in  few  cases 
aside  from  IIilmgas  v.  Kuns. 

A  case  supporting  the  above-named  case 
in  holding  that,  under  such  circumstances. 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  York  CJounty 
in  plaintilI*B  favor  in  an  action  brought  to 
recover  damages  for  alleged  wrongful  acts 
whereby  plaintiff  lost  title  to  certain  real 
estate.  Affirmed  upon  condition  of  remis- 
sion of  damages. 

The  facts  are  stated  in  the  opinion. 

Messrs.  France  &  France  and  Ij.  O. 
Pfeiffer,  for  appellant: 

A  grantee  under  a  quitclaim  deed  cannot 
be  an  innocent  purchaser  for  value. 

23  Am.  &  £ng.  Enc.  Law,  2d  ed.  pp.  477- 
510;  Hoyt  v.  Schuyler,  19  Neb.  657,  28  N. 
\V.  306;*Snowden  v.  Tyler,  21  Neb.  199,  31 
N.  W.  661;  Pleasants  v.  Blodgett,  32  Neb. 
438,  49  N.  W.  453,  39  Neb.  741,  42  Am.  St. 


Rep.  G24,  58  N.  W.  423;  Bowman  v.  (Srif- 
fith,  35  Neb.  3(52,  63  N.  W.  140;  Arlington 
Mill  &  Elevator  Co.  v.  Yates,  57  Neb.  286, 
77  N.  W.  077;  Peters  v.  Cartier,  80  Mich. 
124,  20  Am.  St.  Rep.  508,  45  N.  W.  73; 
Johnson  v.  Williams,  37  Kan.  179,  1  Am. 
St.  Rep.  243,  14  Pac.  637;  Hastings  v.  Nis- 
sen,  31  Fed.  697;  Dickerson  v.  Colgrove, 
100  U.  S.  578,  25  L  ed.  618;  Baker  v. 
Humphrey,  101  U.  S.  494,  25  L.  ed.  1005; 
Postel  V.  Palmer,  71  Iowa,  157,  32  N.  W. 
257;  Schradski  v.  Albright,  93  Mo.  42,  5 
S.  W.  807;  Martin  v.  Morris,  62  Wis.  418, 
22  N.  W.  525;  Marshall  v.  Roberts,  18  Minn. 
405,  10  Am.  Rep.  201,  Gil.  365;  Bayer  v. 
Cockerill,  3  Kan.  283;  Oliver  v.  Piatt,  3 
How.  333,  11  L.  ed.  622;  Villa  v.  Rodriguez 


the  purchaser  or  his  grantee  can  maintain 
an  action  for  damages  a^^ainst  the  original 
grantor,  is  Burdick  v.  Seymour,  39  Iowa, 
452.  And  see  Corbin  v.  Sullivan,  47  Ind. 
356,  and  Ring  v.  Ogden,  45  Wis.  303,  suffi- 
ciently set  out  and  reviewed  in  the  Hilliqas 
Case.* 

This  right  on  the  part  of  the  purchaser 
seems  also  to  have  been  recognized  in  an 
obiter  statement  in  McLendon  Bros.  v. 
Finch,  2  Ga.  App.  421,  58  S.  E.  690. 

And  even  in  Wade  v.  Comstock,  11  Ohio 
St.  71,  where  the  Maine  doctrine  sustaining 
the  right  to  maintain  an  action  for  breach 
of  covenant  of  warranty  was  repudiated,  it 
was  recognized  that  if,  by  the  grantor's 
agency,  the  title  was  subsequently  defeated, 
he  would  be  liable  in  damages  to  the  gran- 
tee for  the  fraud  committed  upon  him. 

In  such  case  the  person  defrauded  is  en- 
titled to  recover  the  highest  value  of  the 
land  at  any  time  between  his  purchase  and 
the  conunencement  of  his  suit.  Burdick 
V.  Seymour,  supra. 

In  Curtis  v.  Nightingale,  Quincy  (Mass.) 
256,  it  was  held  that  an  action  for  money 
had  and  received  would  not  lie  to  recover 
the  consideration  paid  for  land  wliich  upon 
the  deed  being  destroyed  before  it  was  re- 
corded, was  sold  to  another.  It  appears  in 
this  case  that  a  special  action  on  the  case 
was  afterward  brought,  and  a  judgment 
granted   in  favor  of  the  plaintiff. 

The  only  case  found  apparently  holding 
to  the  contrary  is  Marshall  v.  Robert,  22 
Minn.  49,  where  it  was  held  that  the  orig- 
inal grantor  was  not  liable  to  a  purchaser 
who  had  not  recorded  his  deed,  for  any 
damage  flowing  from  a  deed  executed  by  his 
subsequent  grantee,  who  was  not  a  bona 
fide  purchaser  for  value,  to  a  person  who 
waa  a  purchaser  in  good  faith.  The  court 
took  occasion  to  say:  "Lamprey,  not  be- 
ing a  bona  fide  purchaser  for  value,  acquired 
no  title  to  the  property,  as  against  the 
plaintiff,  by  the  deed  from  the  defendant; 
and,  as  the  execution  and  acknowledgment 
of  the  deed  to  Lamprey  are  the  only  acts 
with  which  defendant  is  charged,  the  com- 
plaint clearly  fails  to  state  a  cause  of  ac- 
tion."    But  see  the  review  of  this  case  in 

HiLLIOAR   V.    KUNS. 
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In  several  cases  this  question  has  arisen, 
whether  in  such  case  the  purchaser  or  his 
grantee  has  an  action  against  the  grantor 
for  breach  of  covenant  of  warranty.  The 
result  of  these  cases  naturally  depends  up- 
on whether  a  covenant  of  warranty  will  be 
held  to  look  to  the  future,  or  whether  it 
merely  binds  the  grantor  to  protect  the 
grantee  and  his  assigns  against  a  better 
title  existing  before  or  at  the  date  of  the 
grant. 

The  following  cases  have  held  that,  what- 
ever the  case  may  be  where  the  title  fails 
from  the  acts  of  the  grantee  or  other  par- 
ties, the  rule  that  a  grantor  cannot  become 
liable  for  a  failure  of  title  subsequently 
accruing  cannot  apply  where  the  title  has 
failed  by  the  action  of  the  grantor  him- 
self, and  that  therefore,  Nvhere  a  grantor 
of  land  subsequently  conveys  property  to 
an  innocent  purchaser,  he  is  liable  to  the 
original  purchaser  or  his  grantee  for  breach 
of  covenant  of  warranty.  Curtis  v.  Deer- 
ing,  12  Me.  499;  Williamson  v.  Williamson, 
71  Me.  442;  Hamilton  v.  Doolittle,  37  111. 
473. 

To  the  same  efTect  is  Clark  v.  0*N^al, 
13  La.  Ann.  381,  where,  before  the  vendee 
recorded  the  sale,  a  creditor  of  the  vendor 
attached  the  property.  In  this  case  it  was 
held  that  the  statute  declaring  that,  in 
order  that  the  warrantv  should  have  exist- 
ence,  the  right  of  the  person  evicting  should 
exist  before  the  sale,  applied  only  to  some 
right  acquired  of  persons  other  than  the 
vendor  himself. 

In  Williamson  v.  Williamson,  supra,  the 
court  said:  "The  defendant  cannot  claim 
that  his  grantee,  the  plaintiffs  devisor, 
should  have  recorded  his  deed,  in  order  to 
guard  against  a  subsequent  wrongful  trans- 
fer of  the  same  title  to  another  by  the  de- 
fendant himself.  lie  cannot  urge  a  de- 
fense whifh  starts  with  his  own  violation 
of  the  rights  of  his  grantee,  under  whose 
will  the  plaintiff  claims,  and  includes  no 
other  element  except  that  and  the  results 
which  flowed  from  it.  The  doctrine  of  es- 
toppel applies." 

The  above  doctrine,  however,  was  repu- 
diated in  Wade  v.  Comstock,  supra,  where 
it  was  held   that  the  execution   of  a  quit- 
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(Alexander  v.  Rodriguez)  12  Wall.  323,  20 
L.  ed.  406;  Runyon  v.  Smith,  18  Fed.  579; 
United  States  v.  Sliney,  21  Fed.  895;  Wat- 
son V.  Phelps,  40  Iowa,  482;  Smith  v.  Dun- 
ton,  42  Iowa,  48;  Besore  v.  Dosh,  43  Iowa, 
211;  Springer  v.  Bartle,  46  Iowa,  688;  Bragg 
V.  Paulk,  42  Me.  617;  Coe  v.  Persons  Un- 
known, 43  Me.  432;  Ridgeway  v.  Holliday, 
69  Mo.  444;  Stoffel  v.  Schroeder,  62  Mo. 
147;  Mann  v.  Best,  62  Mo.  491;  Rodger s  v. 
Burchard,  34  Tex.  441,  7  Am.  Rep.  283;  Har- 
rison V.  Boring,  44  Tex.  255;  Thorn  v.  New- 
som,  64  Tex.  161,  53  Am.  Rep.  747;  Rich- 
ardson V.  Levi,  67  Tex.  359,  3  S.  W.  444; 
Smith  V.  Branch  Bank,  21  Ala.  125;  Der- 
rick V.  Brown,  66  Ala.  102;  Everest  v.  Fer- 
ris, 16  Minn.  26,  Gil.  14;  Woodfolk  v. 
Blount,  3  Hayw.  (Tenn.)  147,  9  Am.  Dec. 
736;  Smith  v.  Winston,  2  How.  (Miss.)  601; 
Kerr  v.  Freeman,  33  Miss.  292;  Learned  v. 
Corley,  43  Miss.  688;  Leland  v.  Isenbeck, 
1  Idaho,  469;  Baker  v.  Woodward,  12  Or. 
3,  6  Pac.  Rep.  174;  Richards  v.  Snyder,  11 
Or.  611,  6  Pac.  186;  McAdow  v.  Black,  6 
Mont.  601,  13  Pac.  377;  Laurens  v.  Ander- 
son (Tex.)  1  S.  W.  379;  Dodge  v.  Briggs, 
27  Fed.  160;  Peaks  v.  Blethen,  77  Me.  510, 
1  Atl.  451. 
If  the  grantor  makes  a  conveyance  of  land 


to  which  he  has  a  defective  title,  or  no 
title  whatever,  by  deed  wJiich  contains  any 
of  the  usual  covenants,  or  which  sets  forth 
by  averment  or  recital,  either  by  express 
terms  or  necessary  implication,  that  the 
grantor  is  seised  of  or  possessed  of  a  par* 
ticular  estate  in  the  premises,  which  estate 
the  deed  purports  to  convey,  he  and  all  per- 
sons in  privity  with  him  will  be  estopped 
from  ever  afterwards  denying  that  he  was 
seised  or  possessed  of  such  title  at  the  time. 

23  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  939;  11 
Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  392-394; 
Hagensick  v.  Castor,  53  Neb.  495,  73  N.  W. 
932;  Wells  V.  Steckelberg,  62  Neb.  598,  80 
Am.  St..  Rep.  529,  72  N.  W.  865. 

A  quitclaim  deed  does  not  convey  the  land 
itself,  but  merely  the  grantor's  interest 
therein,  and  vests  in  the  grantee  such  title 
and  estate  as  the  grantor  was  possessed  of 
at  the  time  of  the  execution  and  delivery  of 
the  quitclaim  deed. 

9  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  106; 
Arlington  Mill  &  Elevator  Co.  v.  Yates,  57 
Neb.  286,  77  N.  W.  677;  Lincoln  Bldg.  & 
Sav.  Asso.  V.  Hass,  10  Neb.  581,  7  N.  W.  327; 
Hoyt  V.  Schuyler,  19  Neb.  652,  28  N.  W.  306; 
Snowden  v.  Tyler,  21  Neb.  199,  31  N.  W. 
661 ;  Pleasants  v.  Blodgett,  32  Neb.  427,  49 
N.  W.  453,  39  Neb.   741,  42  Am.  St.  Rep. 


claim  deed  to  a  purchaser  under  an  execu- 
tion sale,  when  in  fact  the  grantor  had  al- 
ready conveyed  the  property  with  full  cove- 
nants to  another,  the  deed  to  which  had  not 
been  recorded,  did  not  constitute  a  breach 
of  the  covenant  of  warranty. 

So,  in  Burdick  v.  Seymour,  supra,  the  court 
said :  "This  is  not  properly  an  action  upon  the 
covenant  of  warranty.  A  vendor  would  not 
be  liable  upon  the  covenant  of  warranty,  if 
the  condition  which  ultimately  defeats  the 
title  of  his  grantee  comes  into  existence 
after  the  conveyance  is  made,  and  depends 
in  part  upon  the  failure  to  properly  record 
it.  If,  after  this  conveyance  to  plaintiff 
had  been  made,  a  judgment  had  been  re- 
covered against  defendant,  and,  because  of 
the  defective  recording,  the  title  had  passed 
into  the  hands  of  an  innocent  holder,  and 
the  title  of  plaintiff  had  been  defeated,  it  is 
clear  the  defendant  would  not  be  liable  up- 
on the  covenant  of  warrantv.  And,  in  this 
case,  the  failure  of  plaintiff's  title  being 
occasioned  purposely  by  defendant,  defend- 
ant would  be  liable  for  the  damages  if  there 
were  no  covenants  in  the  deed.  The  defend- 
ant is  liable,  not  on  account  of  his  breach 
of  warranty,  but  because  of  his  fraud." 

In  Foster  v.  Woodward,  141  Mass.  160, 
6  N.  E.  853,  it  was  held  that  the  mere  giv- 
ing of  a  mortgage  by  a  person  after  he 
had  sold  the  property  to  another,  the  deed 
to  which,  however,  was  not  recorded,  was 
not  a  breach  of  the  covenant  of  warranty 
ill  the  deed  from  the  vendor  to  the  vendee, 
since  it  did  not  constitute  an  eviction.  The 
court  took  occasion  to  say  that,  whether  the 
entry  and  sale  by  the  mortgagee,  pending 
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the  appeal,  worked  a  breach  of  that  cove- 
nant, was  a  question  which  did  not  arise 
at  that  time. 

It  should  be  noted  in  this  connection 
that  the  question  whether  or  not  a  cove- 
nant of  warranty  looks  to  the  future  is 
discussed  only  in  connection  with  the  cases 
here  gathered,  and  that  no  attempt  has 
been  made  to  discuss  that  broad  question 
exhaustively.  Care  should  therefore  be 
taken  in  not  giving  more  prominence  to  the 
above  cases  than  is  due,  for  it  will  be  read- 
ily seen  that  the  Maine  cases,  for  instance, 
are  of  very  little  value  in  jurisdictions 
where  it  may  already  have  been  held  gener- 
ally, and  in  cases  not  in  point  in  this  note, 
that  the  rule  that  a  grantor  cannot  become 
liable  for  a  failure  of  title  subsequently  ac- 
cruing applies  even  where  the  title  has 
failed  by  the  action  of  the  grantor  him- 
self. 

In  Niles  v.  Groover,  78  Ga.  461,  3  S.  E. 
89&,  where  an  owner  of  land  sold  a  portion 
thereof,  and  subsequently,  without  the  other 
deed  having  been  recorded,  sold  a  right  of 
way  to  a  railroad  company  passing  through 
both  his  own  land  and  what  he  had  pre- 
viously conveyed,  it  was  held,  in  an  action 
for  money  had  and  received,  brought  by  a 
person  holding  by  conveyance  under  the 
original  vendee,  that  he  was  entitled  to  re- 
cover not  merely  the  value  of  the  land, 
but  the  amount  received  by  the  grantor 
for  that  portion;  and  if  all  parts  of  the 
land  conveyed  were  treated  as  equally  val- 
uable, and  the  purchase  money  paid  as  a 
gross  sum,  then  he  was  entitled  to  recover 
a  proportional  part  of  such  sum. 
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C24,  58  N.  W.  423;  r>o\vn?an  v.  Griffith,  So 
Xcb.  361,  53  X.  \V.  14();  Hageiisick  v.  Cas- 
tor, 53  Neb.  495,  73  N.  W.  1)32. 

Messrs.  Morning  &  Ledwlth,  also  for 
appellant: 

If  an  original  wrong  only  becomes  inju- 
rious in  consequence  of  the  intervention  of 
some  distinct  wrongful  act  or  omission  by 
another,  the  injury  shall  be  imputed  to  the 
last  wrong  as  the  proximate  cause,  and  not 
to  that  which  was  more  remote. 

Cooley,  Torts,  1st  ed.  pp.  70,  71;  Bahr  ▼. 
Manke,  77  Neb.  552,  110  N.  W.  300;  Alexan- 
der V.  New  Castle,  115  Ind.  51,  17  N.  E.  200. 

The  quitclaim  deed  to  Roudebush  was 
not  wrongful  if  he  was  informed  of  the  prior 
deed,  and  defendant  cannot  be  held  for  the 
wrongful  act  of  Roudebush  in  conveying  to 
Dclatour  without  also  informing  him. 

Marshall  v.  Robert,  22  Minn.  49. 

Messrs.  Power  &  Meeker  and  W.  E. 
Sliuman,  for  appellee: 

The  second  conveyance  by  the  grantor  was 
a  wrongful  act  in  fraud  of  plaintiff's  right, 
for  which  an  action  in  tort  may  be  main- 
tained. 

Wade  V.  Comstnck,  11  Ohio  St.  71;  Cur- 
tis V.  Dcering,  12  Me.  501 ;  Corbin  v.  Sulli- 
van, 47  Ind.  356;  Ring  v.  Ogden,  45  Wis. 
303;  Rogers  v.  Barnes,  169  Mass.  179,  38 
L.R.A.  145,  47  N.  E.  602. 

One  who  purchases  in  good  faith  for  value 
from  one  who  is  net  himself  an  innocent 
purchaser  is  protected  to  the  same  extent  as 
his  grantor  would  have  been,  had  he  pur- 
chased under  such  circumstances. 

Tendon  v.  Youmans,  31  S.  C.  147,  17  Am. 
St.  Rep.  17,  9  S.  E.  775;  Mullins  v.  Butte 
Hardware  Co.  25  Mont.  525,  87  Am.  St.  Rep. 
4.30.  65  Pac.  1004. 

He  who  does  an  illegal  or  wrongful  act  is  an- 
swerable for  all  the  consequences  in  the  or- 
dinary and  natural  course  of  events,  though 
these  consequences  be  directly  brought  about 
by  the  intervening  agency  of  others,  provid- 
ing the  intervening  agents  were  set  in  mo- 
tion by  the  primary  wrongdoer,  and  the  acts 
causing  the  damage  were  the  necessary  or 
legal  and  natural  consequences  of  the  orig- 
ifial  wrongful  act. 

Phil  pot  v.  Taylor,  75  HI.  309,  20  Am.  Rep. 
241 :  1  Cyc.  Law  &  Proc.  p.  668. 

Only  the  parties  to  a  deed  and  those  in 
privity  with  them  can  be  bound  by  or  take 
advantage  of  the  estoppel  created  by  the  in- 
btrument,  as  the  estoppel  must  be  mutual. 

Bigelow,  Estoppel,  3d  ed.  chap.  8,  p.  272; 
16  C>'c.  T-Jiw  k  Proc.  p.  685;  Morse  v.  Bates, 
09  Mo.  App.  660,  74  S.  W.  439;  2  Pom.  Eq. 
Jur.  §  918. 

Root,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  damages.    PlaintifT 
prevailed,  and  defendant  appeals. 
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The  facts  underlying  this  case  arc  that  in 
1899  defendant  owned  a  half  section  of  un- 
improved, unoccupied  land  in  Deuel  county 
of  but  little  value.  In  that  year  he  sold  and 
conve^'ed  the  land  by  warranty  deed  to  a  Mr. 
Jones,  and  Jones  sold  and  conveyed  it  to 
plaintiff,  who  resided  in  Lincoln  county.  The 
deeds  were  not  recorded  and  the  land  re- 
mained  unoccupied,  except  as  strangers  to 
the  title  pastured  cattle  thereon.  In  1906, 
the  treasurer  of .  Deuel  county,  Mr.  Roude- 
bush, noticed  that  taxes  levied  upon  the 
land  for  many  preceding  years  were  unpaid, 
and,  after  ascertaining  the  name  of  the  rec- 
ord owner  and  his  residence,  wrote  to  de- 
fendant. Subsequently  Roudebush  conferred 
with  Kuns,  purchased  the  land  in  September 
of  1906  for  $600,  subject  to  the  taxes,  and 
received  a  quitclaim  deed  from  Kuns,  which 
Roudebush  at  once  recorded.  Subsequently 
Roudebush  sold  the  land  and  conveyed  it 
by  special  warranty  deed  to  Mr.  Delatour 
for  $900,  subject  to  said  taxes.  Plaintiff  al- 
leges that  Roudebush  and  Delatour  were 
bona  fide  purchasers,  without  notice  or 
knowledge  of  her  title,  and  that  they  bought 
the  real  estate  relying  upon  the  records  of 
Deuel  county,  all  of  which  defendant  well 
knew;  that  by  reason  of  the  premises  she 
has  been  deprived  of  her  title  to  her  damage, 
etc.  Defendant  admits  in  his  answer  that 
he  owned  the  land  in  1899,  and  conveyed  it 
to  Jones,  that  Jones  conveyed  it  to  plaintiff, 
and  thereafter  defendant  executed  and  de- 
livered to  Roudebush  a  quitclaim  deed  there- 
for. As  a  separate  defense,  he  alleges  that, 
about  April  2,  1907,  plaintiff  sold  and  con- 
veyed the  land  by  warranty  deed,  and  part- 
ed with  her  interest  therein,  and  is  estopped 
from  asserting  that  she  was  not  the  owner 
thereof  subsequent  to  the  date  of  the  deed 
from  defendant  to  Roudebush.  A  demurrer 
to  the  second  defense  was  sustained. 

1.  Defendant's  counsel  argue  that  plain- 
tiff's alleged  cause  of  action  is  a  lien  to  the 
hiw,  and  will  not  support  a  judgment  in  her 
favor.  We  do  not  agree  with  them.  Defend- 
ant is  charged  with  knowledge  that  a  sub- 
sequent deed  first  recorded  takes  precedence 
over  an  elder  deed  subsequently  recorded,  pro- 
vided the  later  grantee  is  a  bona  fide  pur- 
chaser within  the  meaning  of  the  law.  He 
is  also  conclusively  presumed  to  know  that 
any  grantee  of  the  subsequent  grantee,  if  a 
bona  fide  purchaser,  will  prevail  over  the 
holder  of  a  title  based  upon  an  earlier  un- 
recorded deed.  Kuns  received  a  substantial 
consideration  for  his  second  conveyance,  and 
testifies  that  he  was  told  by  Roudebush  that 
Roudebush  held  a  tax  title  which  he  ex- 
pected to  perfect  by  defendant's  conveyance. 
Kuns  knew  that  he  was  placing  an  instru- 
ment in  Roudebush's  hands  which  might  be 
used  directly  or  indirectly  as  a  means  to  de- 
stroy the  title  Kuns   had   theretofore  con- 
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veyed.  This  is  not  a  case  where  a  deed  lias 
been  innocently  made  for  a  nominal  consid- 
eration, for  the  benefit  or  supposed  benefit 
of  those  holding  under  the  grantor  by  a  for- 
mer conveyance,  nor  an  instance  where  the 
grantor  had  not  theretofore  conveyed,  or, 
having  conve^'ed,  had  or  believed  he  had  the 
tight  to  rescind. 

The  legislature  has  taken  notice  of  the 
possibilities  existing  under  just  such  a  state 
of  facts  as  this  record  presents,  and  has  en- 
acted, by  §  127  of  the  Criminal  Code,  that 
"if  any  person  or  persons  shall  knowingly 
sell  or  convey  any  tract  of  land  without  hav- 
ing title  to  the  same,  either  in  law  or  equi- 
ty, by  descent,  devic(s)e,  or  evidence  by  a 
written  contract  or  deed  of  conveyance,  with 
intent  to  defraud  the  purchaser,  or  other 
person,  every  person  so  offending  shall  be  im- 
prisoned in  the  penitentiary  not  more  than 
seven  years  nor  less  than  one  year."  In  our 
opinion  a  common- law  writ  can  be  framed  to 
support  a  cause  of  action  in  plaintiff's  fav- 
or, and  certainly  the  Code  is  not  inferior  to 
the  earlier  procedure  in  suggesting  forms 
and  methods  to  be  employed  in  meting  out 
justice  between  men.  At  common  law  the 
suit  would  be  an  action  on  the  case.  This 
action  is  said  to  be  in  the  nature  of  a  bill 
in  equity,  and  founded  upon  the  mere  jus- 
tice and  conscience  of  plaintiffs  right  to 
recover.  It  is  a  remedy  for  an  injury  to  the 
absolute  rights  of  persons,  not  committed 
with  force  actual  or  implied.  Adams  v. 
Paige,  7  Pick.  542 ;  Doremus  v.  Hennessy,  62 
111.  App.  391;  6  Cyc,  Law  &  Proc.  p.  684; 
2  Moore,  Civil  Treatise,  4th  ed.  pages  614 
et  seq.  The  facts  in  the  cited  cases  are  not 
identical  with  those  in  the  instant  one,  but 
the  principles  apply.  If  the  pleaded  acts 
were  wrongful,  the  mere  fact  that  no  such 
other  case  can  be  found  in  the  books  will 
not  deprive  a  court  of  jurisdiction.  Hunt 
V.  Dowman,  Cro.  Jac.  478;  Winsmore  v. 
Greenbank,  Willes,  577.  We  are,  however, 
not  entirely  wanting  in  precedent.  Corbin 
V.  Sullivan,  47  Ind.  356.  In  that  case  the 
common  grantor  was  not  made  a  party,  but 
second  grantees,  who  took  a  deed  with 
knowledge  that  their  immediate  grantor 
had  parted  with  his  title  before  conveying 
to  them,  were  held  responsible  for  their  sale 
to  a  bona  fide  purchaser,  whereby  the  title 
evidenced  by  the  first  and  unrecorded  deed 
was  destroyed. 

Counsel  for  defendant  cite  Ring  v.  Ogden, 
45  Wis.  303,  and  assert  that  it  sustains 
their  argument  that  the  court  erred  in  in- 
structing the  jury  that,  if  either  Roudebush 
or  Delatour  was  an  innocent  purchaser, 
plaintiff  ought  to  recover,  and  that  the  in- 
tent with  which  defendant  executed  the  deed 
to  Roudebush  is  immaterial.  The  Wisconsin 
court  holds  the  mere  giving  of  a  second  oon- 
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veyance  Is  not  necessarily  wrongful,  and 
therefore,  to  maintain  an  action  like  the 
Instant  one,  a  plaintiff  must  plead  and  prove 
an  intent  on  the  part  of  the  defendant  to  de- 
fraud. It  may  be  that  cases  will  arise 
wherein  the  intent  with  which  a  second  con- 
veyance is  made  w'ill  be  material,  but  the 
defendant  herein  is  in  no  position  to  urge 
that  plaintiff's  petition  is  defective  in  that 
particular.  The  facts  are  all  stated,  and 
would  not  be  strengthened  by  charging  bad 
faith,  because  no  other  deduction  can  be  rea- 
sonably drawn  therefrom.  Defendant  knew, 
or  ought*  to  have  known,  that  the  deed  he 
was  making  confessedly  to  a  person  claiming 
or  seeking  a  title  hostile  to  the  title  Kuns 
had  theretofore  conveyed  was  sought,  and 
would  be  used,  for  the  purpose  of  destroying 
the  earlier  title.  Years  since,  we  discarded 
the  theory  that  in  actions  for  deceit  the  in- 
tent with  which  representations  are  made  is 
a  controlling  factor,  but  have  said  that  a 
party  will  be  held  to  the  reasonable  conse- 
quences of  his  acts.  Johnson  v.  Gulick,  46 
Neb.  817,  50  Am.  St.  Rep.  629,  65  N.  W.  883, 
Marshall  v.  Robert,  22  Minn.  49,  is  also  cited 
by  defendant.  The  Minnesota  court,  upon 
the  first  appeal  of  that  case,  in  18  Minn. 
405,  10  Am.  Rep.  201,  Gil.  365,  held  that  a 
grantee  in  a  quitclaim  deed  takes  only  such 
title  as  his  grantor  actually  possessed.  Up- 
on the  second  appeal  the  defendant  was  held 
not  liable  for  any  damage  flowing  from  the 
deed  executed  by  his  grantee.  In  Schott 
v.  Dosh,  49  Neb.  187,  69  Am.  St.  Rep.  631, 
68  N.  W.  346,  in  an  exhaustive  opinion  pre- 
pared by  Mr.  Commissioner  Irvine,  the  pre- 
ceding decisions  of  this  court  touching  the 
status  of  a  purchaser  of  real  estate  whose 
title  is  evidenced  by  a  quitclaim  deed  are 
reviewed,  and  we  held  the  mere  fact  that  a 
conveyance  is,  a  quitclaim  will  not  deprive 
the  grantee  therein  of  the  benefits  of  the  re- 
cording act,  nor  of  the  principle  of  law  pro< 
tecting  bona  fide  purchasers.  See  also  Buu- 
nard  v.  Duncan,  79  Neb.  189, 126  Am.  St.  Rep. 
661,  112  N.  W.  353.  We  are  not  satisfied 
with  the  reasoning  of  the  learned  judge  who 
wrote  the  opinion  in  Marshall  v.  Robert, 
supra,  nor  will  we  adopt  the  suggestions 
of  learned  counsel  for  defendant  upon  this 
phase  of  the  case.  A  tort  feasor  is  answer- 
able for  all  the  consequences  that,  in  the 
natural  course  of  events,  flow  from  his  un- 
lawful acts,  although  those  results  are 
brought  about  by  the  intervening  agency  of 
others,  provided  the  intervening  agents  were 
set  in  motion  by  the  primary  wrongdoer,  or 
were  the  natural  consequences  of  his  original 
act.  Philpot  V.  Taylor,  76  111.  309,  20  Am. 
Rep.  241. 

Conceding  that  Roudebush  was  told  by  de- 
fendant that  he  had  theretofore  conveyed  the 
'  land,  and  that  Roudebush  was  not,  and  could 


1910. 


HILLIGAS  V.  KUNS. 


289 


not,  for  that  reason,  be  an  innocent  purchas- 
er, still  Kuns  knew  that,  by  executing  the 
quitclaim  deed,  he  miglit  place  Roudebush 
in  position  to  record  the  deed,  convey  the 
land  to  an  innocent  purchaser,  and  thereby 
destroy  the  earlier  title.  It  is  tasking  hu- 
man credulity  to  assert  that  Kuns  did  not  ex- 
pect, or  ought  not  to  have  anticipated,  the 
precise  course  of  action  pursued  by  his. gran- 
tee, and  we  think  that,  under  the  facts  in 
this  case,  defendant  must  be  held,  if  either 
Roudebush  or  Delatour  was  a  bona  fide  pur- 
chaser of  the  land. 

2.  The  instructions  are  criticized  because 
the  trial  court  did  not  inform  the  jury  that 
an  essential  element  of  a  bona  fide  purchase 
is  that  the  consideration  therefor  was  actu- 
ally paid.  If  there  was  any  contradiction  in 
the  evidence  upon  this  point,  we  might  con- 
sider the  assignment,  but  there  is  none.  De- 
fendant testifies  that  he  was  paid  $600  for 
his  deed,  and  the  testimony  of  Roudebush 
and  Delatour  that  the  consideration  for  the 
subsequent  conveyance  was  paid  is  not  de- 
nied. The  error,  therefore,  is  without  preju- 
dice to  defendant. 

3.  Defendant  insists  he  should  have  been 
permitted  to  prove  that,  before  the  com- 
mencement of  this  action,  and  subsequent  to 
the  execution  of  the  deed  to  Roudebush, 
plaintiiT  sold  and  conveyed  the  land.  Tlie 
facts,  according  to  the  offer  to  prove,  are 
that,  after  Delatour  purchased  from  Roude- 
bush, he  was  told  that  Mrs.  Hilligas  had 
an  unrecorded  deed  for  the  land,  and,  to 
prevent  a  possible  cloud  upon  his  title,  he 
paid  her  $25  for  a  conveyance,  which,  at  his 
direction,  she  made  for  his  benefit  to  a  busi- 
ness associate  and  personal  friend.  We  do 
not  think  she  thereby  disabled  herself  from 
maintaining  this  action.  Her  right  of  ac- 
tion, if  any,  sounds  in  tort,  and  would  not 
pass  by  her  subsequent  deed  for  the  land,  nor 
can  we  understand  upon  what  ground  an  es- 
toppel by  deed  can  thereby  be  predicated 
against  her.  While  the  facts  did  not  con- 
stitute a  complete  defense  to  the  action, 
they,  in  our  judgment,  should  have  been  re- 
ceived in  mitigation  of  damages.  Even 
though  she  could  not  successfully  assert  her 
title  against  Delatour,  it  sufficed  to  yield 
her  $25.  If  Delatour  had  paid  her  the  value 
of  her  land,  she  would  not  have  been  damni- 
fied by  the  conduct  of  defendant.  The  error 
will  not,  however,  work  a  reversal  of  the 
ease,  if  plaintiff  will  remit  that  sum  with 
interest  from  the  2d  day  of  April,  1907. 

To  the  argument  that  plaintiff  cannot  re- 
cover more  than  Jones  paid  Kuns  for  the 
land,  it  may  be  repeated  that  this  action 
sounds  in  tort,  and  plaintiff,  if  entitled  to 
recover,  should  receive  compensation  for  the 
injury  inflicted  by  defendant's  wrongful  act. 
The  measure  of  her  recovery,  therefore,  is 
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the  value  of  the  land  at  the  time  she  lost 
title  thereto,  less  the  taxes  thereon,  and 
whatever  she  received  from  Delatour. 

All  of  the  numerous  assignments  of  error 
have  been  examined,  but  none  other  than 
those  heretofore  noticed  are  thought  of  suf * 
ficient  importance  to  warrant  a  detailed  dis- 
cussion, nor  do  they  in  combination  justify 
a  reversal  of  the  judgment  of  the  district 
court. 

The  judgment  of  the  District  Court  is 
therefore  affirmed,  upon  condition  that 
plaintiff  shall,  within  thirty  days  of  the  fil- 
ing of  this  opinion,  remit  from  her  judgment 
the  sum  of  $25  with  7  per  cent  interest 
thereon  from  April  2,  1907.  If  she  fails  to 
make  said  remittitur,  the  judgment  of  the 
District  Court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 


PENNSYLVANIA    SUPREME    COURT. 

JAMES  E.  RICHIE,  Appt., 

V. 

CITY  OF  PHILADELPHIA. 

(225  Pa.  511,  74  Atl.  430.) 

OIHcer  —  raising  salary  —  constitution^ 
al  prohibition  ^  class. 

A  constitutional  prohibition  of  the  rais- 
ing of  an  officer's  salary  after  his  election 
or  appointment  is  not  limited  to  persons 
who  hold  constitutional  offices,  but  applies 
to  a  tax  collector,  whose  office  is  created  and 
abolished  at  the  legislative  will. 

(October  11,  1909.) 

Note.  ^  ApplitMhility  to  nonconstitU' 
tlonal  offloer  of  constitutional  'prO' 
vision  against  increase  of  salary  of 
officer  during  his  term  of  office. 

This  note  is  limited  to  the  single  ques- 
tion whether  the  term  "public  officer"  as 
used  in  the  Constitution,  prohibiting  any 
change  in  the  salary,  etc.,  of  a  public  officer 
during  his  ,term  of  office,  applies  to  noncon- 
stitutional' officers,  and  only  cases  are  in- 
eluded  which  discuss  this  question.  This 
limitation  excludes  the  many  cases  which 
construe  the  term  "public  officers"  as  used 
in  such  a  constitutional  provision,  to  deter- 
mine who  is  a  public  of^cer,  or  what  is  a 
public  office,  within  the  meaning  of  the  pro- 
vision. 

Neither  are  cases  included  which  consider 
the  question  what  constitutional  officers 
such  a  provision  applies  to,  and  cases  pass- 
ing upon  the  question  when  such  a  provi- 
sion applies  to  a  constitutional  officer,  are 
also  excluded.  As  thus  limited,  few  cases 
are  within  the  scope  of  the  note. 

In  general  it  may  be  said  that  public  of- 
fices are  created  for  the  public  good,  and 
the  term  of  official  existence  may  be  made 
longer  or  shorter,  or  the  office  itself  may 
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APPEAL  by  plaintiff  from  a  judgment  of 
tbe  Superior  Court  affirming  a  judg- 
ment of  the  Court  of  Common  Pleas,  Num- 
ber 4,  for  Philadelphia  County,  in  defend- 
ant's favor  in  an  action  brought  to  recover 
the  salary  to  which  plaintiff  alleged  he  was 
entitled  as  real-estate  assessor  of  Philadel- 
phia County.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  li.  Brown,  Chester  N. 
Farr,  Jr.,  John  G.  Bell,  aAd  John  G. 
Johnson,  for  appellant: 

The  constitutional  provision  applies  to 
constitutional  officers  only. 

Com.  v.  McCombs,  66  Pa.  436;  Com.  ex 
rel.  Nraughler  v.  Weir,  165  Pa.  284,  30 
Atl.  836;  Lloyd  v.  Smith,  176  Pa.  213,  35 
Atl.  199;  Kilgore  v.  Magee,  85  Pa.  401; 
Com.  ex  rel.  Yeager  v.  Nichols,  10  Kulp, 
193;  Baldwin  v.  Philadelphia,  99  Pa.  164; 
Com.  ex  rel.  Atty.  Gen.  v.  Mathues,  210  Pa. 
372,  59  Atl.  961 ;  Com.  ex  rel.  Haymaker  v. 


Black,  201  Pa.  433,  50  Atl.  1008;  Com.  ex 
rel.  McElroy  v.  Booth,  16  Pa.  Dist.  R.  929. 

Messrs.  Ernest  liowengrund,  and  J. 
Howard  Genclell,  for  appellee: 

An  act  changing  the  emoluments  of  pub* 
lie  officers  is  inapplicable  to  those  holditig 
office,  and,  whenever  possible,  will  be  con- 
strued as  not  intended  to  affect  the  then 
present  incumbents. 

Apple  V.  Crawford  County,  105  Pa.  300) 
51  Am.  Rep.  205;  Guldin  v.  Schuylkill 
County,  149  Pa.  210,  24  AtL  171 ;  Lloyd  v. 
Smith,  176  Pa.  213,  35  Atl.  199;  Lyons  ▼. 
Means,  1  Pa.  Super.  Ct.  608 ;  Fox  v.  Lebanon 
County,  4  Pa.  Co.  Ct.  393;  Rupert  v.  Ches- 
ter County,  13  Pa.  Co.  Ct.  342;  Cornell  ▼. 
Beaver  County,  3  Pa.  Dist.  R.  783. 

A  real-estate  assessor  is  a  public  officer 
within  the  meaning  of  the  constitutional 
provision  respecting  salaries  of  public  offi- 
cers. 

Brooke  v.   Com.   86   Pa.   163;    Lancaster 


be  abolished,  at  the  will  of  the  creating 
power,  generally  the  legislature,  and  its 
emoluments  may  be  increased  or  dimin- 
ished, except  in  special  cases  where  the 
Constitution  forbids  changing  an  officer's 
salary  or  emoluments  during  his  term  of 
office.  Farwell  v.  Rockland,  62  Me.  296; 
Hennepin  County  v.  Jones,  18  Minn.  199, 
Gil.  182. 

A  public  officer  is  entitled  to  the  salary 
provided  by  law,  because  the  law  attaches 
the  salarv  to  the  office  as  an  incident  there- 
of,  and  not  by  force  of  a  contract.  Hence 
the  compensation  of  an  officer  as  such  may 
be  regulated,  altered,  increased,  or  dimin- 
ished by  the  law-making  power,  at  any 
time,  unless  the  Constitution  provides  oth- 
erwise. Allen  County  v.  Chapman,  22  Ind. 
App.  60,  5:{  N.  E.   187. 

In  Sullivan  v.  Bridgeport,  81  Conn.  660, 
71  Atl.  906,  the  court  said  that  the  pur- 
pose of  the  constitutional  provision  against 
increasing  the  salaries  of  public  oflicers  dur- 
ing their  term  of  office  was  to  take  from 
the  public  bodies  therein  mentioned,  includ- 
ing cities,  the  power  to  make  gratuitous 
compensation  to  public  officers  and  employ- 
ees in  addition  to  that  establis\)ed  by  law 
or  contract,  but  that  it  did  not,  either  di- 
rectly or  by  implication,  take  from  them 
the  power  to  repjulate  by  legislation  the  pub- 
lic services  and  the  compensation  of  pub- 
lic officers,  and  added:  "They  may,  there- 
fore, to  the  extent  of  their  legislative  power, 
enact  laws  or  ordinances  fixing  the  future 
compensation  of  such  officers.'' 

Richie  v.  Philadelphia  is  the  only  case 
found  specifically  considering  the  question, 
which  holds  that  such  a  constitutional  pro- 
vision applies  to  any  public  officer  upon 
whom  important  public  functions  are  im- 
posed for  a  fixed  term,  and  who  have  dele- 
gated to  them  some  of  the  functions  of 
government,  without  reference  to  whether 
the   office    is   a  constitutional    one. 

As  stated,  however,  many  cases  have  con- 
26  L.R.A.(N.S.) 


strued  such  a  provision,  to  determine  to 
whom  or  to  what  office  the  term  "public 
officer"  as  used  in  the  provision  applied, 
and  have  applied  it  to  public  officers  gener- 
ally, without  considering  the  point  wheth- 
er such  officer  was  a  constitutional  offi- 
cer. As  stated,  such  cases  are  excluded,  al- 
though mention  might  be  made  of  the  fol- 
lowing as  illustrative  of  the  class  excluded, 
wherein  the  term  "public  officer"  as  used 
in  very  similar  provisions  was  construed, 
and  a  doctrine  recognized  or  applied  simi- 
lar to  that  applied  in  Richie  v.  Philadel- 
phia: Stone  V.  Pryor,  103  Kv.  645,  45  S. 
W.  1053,  1136;  Frizzell  v.  Holmes  (Kv.) 
115  S.  W.  246;  Breathitt  County  v.  Noble 
(Ky.)  116  S.  VV.  777;  McNew  v.  Nicholas 
County,  30  Ky.  L.  Rep.  1147,  100  S.  W.  324; 
State  v.  Raine,  49  Ohio  St.  580,  31  N.  E. 
741;  .Gobrecht  v.  Cincinnati,  61  Ohio  St. 
68,  23  L.R.A.  609,  36  N.  E.  782;  Apple  v. 
Crawford  County,  105  Pa.  301,  51  Am.  Rep. 
205;  Lancaster  Countv  v,  Fulton,  128  Pa. 
48,  5  L.R.A.  436,  18  Atl.  384;  ShifTert  v. 
iMontgomerv  County,  17  Pa.  Co.  Ct.  241  ; 
Thomas  v.* State,  17  S.  D.  579,  97  N.  W. 
1011;  Guthrie  v.  Converse  County,  7  VVyo. 
95,  50  Pac.  229;  Bennett  v.  State,  16  S.  D. 
417,   93  N.   W.   643. 

It  has  been  held  that  a  constitutional 
provision  that  no  salnry  or  compensation 
of  any  ptiblic  officer  shall  be  increased  or 
diminished  during  his  term  of  office  ap- 
plied only  to  such  salaries  or  compensa- 
tion of  public  officers  as  have  been  definite- 
ly fixed  or  prescribed  by  law,  either  by  the 
Constitution  of  the  state  or  by  a  statute 
made  in  pursuance  thereof.  Rucker  v. 
Pocahontas  County,  7  W.  Va.  661. 

And  that,  where  the  Constitution  for- 
bids any  change  in  the  salaries  of  justicetk 
of  the  supreme  judicial  court  during  their 
continuance  in  office,  and  rrference  is  made 
to  no  other  puUlic  oflioors,  the  necessary  in- 
ference if  that  the  legislature  ha^  absolnta 
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County  y.  Fulton,  128  Pa.  48,  6  L.R.A.  436, 
18  AU.  384;  Houseman  v.  Com.  100  Pa.  222; 
Com.  ex  rel.  Kelly  v.  Sanderson,  11  Pa.  Co. 
Ct.  593;  Com.  ex  rel.  Atty.  Gen.  v.  MatHues, 
210  Pa.  372,  69  Atl.  961 ;  Hancox  v.  Veriango 
County,  20  Pa.  Ca  Ct.  608 ;  Com.  v.  Kromer, 
4  Pa.  Co.  Ct.  241 ;  Rupert  v.  Chester  County 
and  Lyons  v.  Means,  supra;  Koller's  Peti- 
tion, 9  York  Leg.  Record,  166;  Com.  ex  rel. 
Schanbacher  y.  Benfield,  5  Pa.  Dist.  R.  383 ; 
Evans  y.  Lloyd,  12  Pa.  Dist.  R.  380;  Hul> 
sizer  v.  Northampton  County,  6  North.  Co. 
Rep.  133;  Com.  v.  Kingsbury,  6  Law  Times 
N.  S.  51;  Goodman  y.  Huntington  County, 
17  Pa.  Co.  Ct.  393;  Fox  v.  Lebanon  County, 
supra;  Baldwin  v.  Philadelphia,  99  Pa.  104; 
Lloyd  V.  Smith,  176  Pa.  213,  36  Atl  199. 

Brown,  J.,  delivered  the  opinion  of  th» 
court: 

By  the  act  of  May  31,  1907  (P.  L.  329), 
the  salaries  of  real-estate  assessors  in  coun- 


ties having  a  population  of  1,000,000  or  over 
were  fixed  at  $3,000  per  annum.  At  the 
time  of  the  approval  of  this  act,  the  appel- 
lant was  one  of  the  real-estate  assessors  of 
the  county  of  Philadelphia,  to  which  the  act 
applied,  having  been  appointed  on  December 
31,  1903,  to  serve  for  a  period  of  five  years 
from  the  date  of  his  appointment.  His  sal- 
ary, as  fixed  by  the  act  of  April  12,*  1873 
was  $2,000  per  annum,  and  the  court  of  com- 
mon pleas,  sustained  by  the  superior  court 
(Richie  v.  Philadelphia,  37  Pa.  Super.  Ct. 
190),  denied  him  the  increase  claimed  un- 
der the  act  of  May  31,  1907,  on  the  ground 
that  its  provisions  did  not  extend  to  him  in 
view  of  §  13,  art.  3,  of  the  Constitution, 
which  prohibits  the  increase  of  the  salary  or 
emoluments  of  any  public  officer  after  his 
election  or  appointment. 

Two  reasons  are  assigned  why  the  judg- 
ment of  the  superior  court  should  not  be 
sustained.     The  first  is  that  the  clause  in 


power  over  the  compensation  of  all  other 
public  officers.  Farwell  v.  Rockland,  62  Me. 
296. 

And  in  Loving  v.  Auditor  of  Public  Ac- 
counts, 76  Va.  942,  it  was  held  that  the  pro- 
vision of  the  Constitution  against  changing 
the  salaries  of  certain  enumerated  officers 
applied  only  to  such  officers,  and  hence,  as 
to  the  other  officers,  the  power  of  the  leg- 
islature to  change  their  salaries  at  any 
time  was  absolute. 

But  the  provision  of  the  Constitution 
against  increasing  or  diminishing  the  com- 
pensation of  a  public  officer  during  his 
term  of  office  is  in  many  jurisdictions  held 
to  apply  only  to  officers  whose  office  was 
created  by  the  Constitution,  and  hence  not 
to  apply  to  public  officers  whose  office  was 
created  by  the  legislature.  Douorlas  Coim- 
ty  V.  Tirame,  32  Neb.  272,  49  N.  W.  266, 
holding  that  the  office  of  county  commis- 
sioner was  a  nonconstitutional  office,  and 
hence  not  within  the  provision  of  the  Con- 
stitution. Approved  in  State  ex  rel.  Gor- 
don V.  Moores,  61  Neb.  9,  84  N.  W.  399. 
Gotten  y.  Ellis,  62  N.  C.  (7  Jones,  L.)  545, 
applied  the  same  doctrine  and  reached  the 
same  conclusion  as  to  the  office  of  adjutant 
general. 

In  Milwaukee  County  v.  Hackett,  21 
Wis.  613,  in  holding  that  a  provision  of  the 
Constitution,  which  declares  that  the  com- 
pensation of  any  public  officer  should  not 
be  increased  or  diminished  during  his  term 
of  office,  did  not  apply  to  the  treasurer  of 
a  county,  and  applied  only  to  officers  who 
received  a  fixed  salary  from  the  public  treas- 
ury of  the  state,  Dixon,  Ch.  J.,  said  that  the 
word  "compensation^'  as  used  in  the  pro- 
vision of  the  Constitution  mentioned  "sig- 
nifies the  return  for  the  services  of  such  of- 
ficers as  receive  a  fixed  salary  payable  out 
of  the  public  treasury  of  the  state;  and 
that  it  does  not,  and  was  not  intended 
to,  apply  to  the  remuneration  of  that  large 
class  of  officers,  such  as  sherifi's,  constables, 
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clerks  of  courts,  and  others,  who  receive 
specific  fees  for  specific  services  as  they 
are,  from  time  to  time,  required  to  ren- 
der them.  The  gross  annual  compensation 
of  such  officers  is  always  uncertain  and 
fluctuating,  and  the  receipts  during  one 
term  of  office,  or  portion  of  a  term,  as  com- 
pared with  those  of  another,  may  be  and 
often*  are  largely  increased  or  diminished." 
Followed  in  State  ex  rel.  Martin  v.  Kalb, 
60  Wis.  178,  6  N.  W.  657,  which  holds  that 
this  provision  does  not  apply  to  a  judge  of 
a  county  court  of  limited  civil  and  criminal 
jurisdiction,  created  by  the  legislature.  Al- 
so, in  State  ex  rel.  Sommer  v.  Erickson,  120 
Wis.  436,  98  N.  W.  263,  which  held  that 
this  provision  did  not  apply  to  a  county 
sheriff. 

In  Mial  y.  Ellington,  134  N.  C.  131,  65 
L.R.A.  697,  46  S.  E.  961,  the  court  said 
that  the  offices  created  by  the  Constitution 
were  beyond  the  power  of  the  legislature 
to  affect,  either  with  respect  to  the  term  or 
except  within  the  limitations  fixed  by  the 
Constitution,  the  salary. 

And  in  Hennepin  County  v.  Jones,  supra, 
the  court  said:  "Public  offices  in  this  state 
are  mere  agencies  of  the  government,  creat- 
ed for  the  benefit  of  the  public,  not  for  the 
benefit  of  the  incumbent.  Unless  it  is  ex- 
pressly forbidden  by  the  Constitution,  their 
emoluments,  when  they  are,  as  in  this  in- 
stance, prescribed  by  law,  may  be  altered, 
increased,  reduced,  and  regulated  by  law. 
Indeed  the  office  itself  [emoluments  and 
all],  if  created  by  law,  as  is  the  office  in 
question  in  this  case,  may  be  discontinued 
or  abolished  by  law." 

Although  the  office  of  the  clerk  of  the 
court  of  appeals  is  not  expressly  mentioned 
in  the  constitutional  provision  against 
changing  the  compensation  of  public  officers, 
it,  however,  being  an  office  expressly  rec- 
ognized by  the  Constitution,  falls  within  the 
scope  of  this  provision.  Com.  y,  Addams^ 
95  Ky.  688,  26  S.  W.  581. 
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the  Constitution  prohibiting  the  increase  of 
the  salary  of  a  public  officer  after  his  elec- 
tion or  appointment  applies  only  to  public 
officers  who  hold  constitutional  offices.  A 
real-estate  assessor  is  not  such  an  officer, 
for  his  office  is  not  one  of  those  named  in 
the  Constitution,  and  a  clear  distinction  is 
recognized  by  our  cases  between  a  constitu- 
tional office,  enjoying  exemption  from  legis- 
lative interference  and  control,  and  one 
wholly  legislative,  created  and  abolished  at 
the  legislative  will.  This  distinction,  how- 
ever, is  not  the  real  question-  before  us. 
What  we  are  again  called  upon  to  decide  is 
whether  the  13th  section  of  the  3d  article  of 
the  Constitution  is  broad  enough,  and  was 
so  intended  by  the  framers  of  the  Constitu- 
tion, to  extend  to  all  public  officers  (except 
those  saved  by  the  Constitution  itself)  upon 
whom  grave  and  important  duties  are  im- 
posed for  a  fixed  term,  and  who,  for  the 
proper  performance  of  the  same,  have,  dur- 
ing the  term  of  their  election  or  appoint- 
ment, delegated  to  them  some  of  the  func- 
tions of  government.  The  3d  article  of  the 
Constitution  is,  throughout  its  thirty -three 
sections,  a  restraint  upon  the  powers  of  the 
general  assembly,  and  if  its  I3th  section  was 
intended  to  apply  only  to  the  comparatively 
few  offices  created  by  the  Constitution,  with 
which  alone  state,  county,  and  municipal 
government  could  not  be  administered,  such 
intention  would  certainly  have  found  ex- 
pression somewhere  in  the  article  upon  leg- 
islation. That  the  narrow  construction  for 
which  the  learned  counsel  for  the  appellant 
contend  is  not  to  be  placed  upon  the  13th 
section,  we  have  distinctly  ruled  in  two 
cases,  and  substantially  so  in  others.  In 
Brooke  v.  Com.  86  Pa.  163,  the  suggestion 
upon  which  the  writ  of  quo  warranto  is- 
sued averred  that,  on  July  8,  1875,  Downing, 
a  member  of  select  council  from  one  of  the 
wards  of  Philadelphia,  had  resigned;  that, 
by  the  laws  in  existence  at  the  time  of  his 
election,  his  term  of  office  would  have  ex- 
pired on  the  first  Monday  of  January,  1877 ; 
that,  by  virtue  of  the  act  of  March  10,  1875, 
passed  after  his  election,  his  term  of  offico 
had  been  extended  to  the  first  Monday  of 
April,  1877.  The  answer  of  respondent  was 
that  Downing's  term  had  not  been  affected 
by  the  act  of  March  10,  1875,  because  of  the 
constitutional  provision  that  no  law  shall 
extend  the  term  of  any  public  officer  after 
his  election.  The  demurrer  to  the  answer 
having  been  overruled  by  the  court  below, 
and  a  writ  of  error  taken  to  this  court,  we 
said,  in  sustaining  the  demurrer:  "Under 
the  law  in  force  at  his  election,  Downing's 
term  expired  in  January,  1877.  The  Consti- 
tution of  1874  forbade  his  extension  by 
legislative  enactment."  Subsequently,  in 
Houseman  v.  Com.  100  Pa.  222,  in  answer  to 
26  L.R.A.(N.S.) 


the  contention  that  municipal  officers  were 
not  intended  to  be  embraced  in  the  term 
"officer*'  as  used  in  §  4,  art.  6,  of  the  Con- 
stitution, which  provides  that  all  officers 
shall  hold  their  offices  during  good  behaviar, 
and  appointed  officers,  other  than  judges  of 
the  courts  of  record  and  the  superintendent 
of  public  instruction,  may  be  removed  at  the 
pleasure  of  the  power  by  which  they  are  ap- 
pointed, we  said,  through  Green,  J.,  that  the 
words  *'office,"  "officers,"  and  "any  public 
officer,"  mentioned  in  §  13,  art.  3,  of  the 
Constitution,  "are  used  with  a  generality 
of  expression  which  plainly  includes  those 
of  the  state,  county,  and  municipality;"  and 
it  is  to  be  regarded  as  settled  that  an 
office  is  a  public  one  within  the  meaning  of 
the  Constitution,  if  the  holder  of  it  exercises 
grave  public  functions,  and  is  clothed  at  the 
time  being  with  some  of  the  powers  of 
sovereignty. 

The  second  reason  urged  why  the  appel* 
lant  should  have  judgment  is  that,  even  if 
the  constitutional  prohibition  is  not  limited 
to  constitutional  officers,  he  is  not  a  public 
officer.  In  every  case  in  which  the  question 
arises  whether  the  holder  of  an  office  is  to 
be  r^arded  as  a  public  officer,  within  the 
meaning  of  the  Constitution,  that  question 
must  be  determined  by  a  consideration  of 
the  nature  of  the  service  to  be  performed  by 
the  incumbent,  and  of  the  duties  imposed 
upon  him,  and  whenever  it  appears  that 
those  duties  are  of  a  grave  and  important 
character,  involving  in  the  proper  perform- 
ance of  them  some  of  the  functions  of  gov- 
ernment, the  officer  charged  with  them  is 
clearly  to  be  regarded  as  a  public  one.  In 
the  performance  of  his  statutory  duties,  this 
appellant  fixed,  in  the  first  instance,  the 
values  of  properties  as  the  basis  upon  which 
they  were  to  be  assessed  for  the  purpose  of 
raising  revenues  for  the  maintenance  of  the 
city  and  county  governments  and  the  sup- 
port of  the  public  schools.  In  passing  judg- 
ment upon  these  values,  it  may  be  said  that 
he  exercised  semijudicial  functions,  the 
proper  exercise  of  which  was  of  the  gravest 
importance  to  the  entire  community.  By  the 
proper  test  he  was  held  by  both  the  common 
pleas  and  superior  court  to  have  been  a  pub- 
lic officer  in  commission  at  the  time  of  the 
passage  of  the  act  of  1907,  and,  in  vindica- 
tion of  the  judgment  of  the  superior  court, 
nothing  is  to  be  added  to  the  following  from 
its  opinion:  "The  second  contention  is  that, 
even  if  the  constitutional  prohibition  is  ap- 
plicable to  legislative  as  well  as  constitu- 
tional officers,  nevertheless  a  real-estate  as- 
sessor cannot  be  properly  considered  a  pub- 
lic officer.  It  is  no  doubt  true  that  there 
are  many  persons  engaged  in  the  public 
service  in  subordinate  positions,  exercising 
functions  of  such  an  inferior  character  that 
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they  could  not  be  properly  considered  public 
officers  within  the  meaning  of  the  Constitu- 
tion. This  much  is  indicated  in  Com.  ex 
rel.  Haymaker  v.  Black,  201  Pa.  433,  60  Atl. 
1008,  and  Houseman  v.  Com.  supra,  in  the 
latter  of  which  the  court  expressed  the  opin- 
ion that  policemen,  firemen,  watchmen,  and 
superintendents  of  public  property  under  the 
orders  of  the  municipal  department,  were 
subordinate  ministerial  agents  or  employees, 
at  the  most,  petty  officers  not  intended  to 
be  embraced  in  the  constitutional  provision, 
and  therefore  subject  to  appointment  and  re- 
moval according  to  legislative  regulation. 
Where,  however,  the  officer  exercises  impor- 
tant public  duties,  and  has  delegated  to  him 
some  of  the  functions  of  government,  and 
his  office  is  for  a  fixed  term,  and  the  powers, 
duties,  and  emoluments  become  vested  in  a 
successor  when  the  office  becomes  vacant,  such 
an  official  may  properly  be  called  a  public 
officer.  The  powers  and  duties  attached  to 
the  position  manifest  its  character.  A  con- 
sideration of  the  duties-  imposed  upon  real- 
estate  assessors-  leaves  no  doubt  in  our 
minds  that  the  relation  which  they  sustain 
to  the  maintenance  of  government  is  of  such 
consequence  that  they  should  be  considered 
public  officers.  The  functions  which  they 
perform  are  of  prime  importance.  Their 
duties  are  designated  by  statute.  They 
serve  for  a  fixed  period,  act  under  oath,  the 
duties  they '  perform  are  semijudicial  in 
character,  and  their  services  are  indispen- 
sable in  the  fiscal  system  as  established  by 
the  state.  It  was  decided  in  Williamson's 
Estate,  153  Pa.  508,  26  Atl.  246,  that  assess- 
ment is  primarily  the  work  of  the  assessors, 
and  the  powers  of  the  board  of  revision  ex- 
tend only  to  the  work  of  revision.  If  the 
assessor  neglect  to  put  a  valuation  on  any 
property  he  has  listed,  the  board  may  sup- 
ply the  omission,  and,  where  property  that 
should  have  been  assessed  has  been  over- 
looked by  the  assessor,  the  board  may  place 
it  on  the  list  and  fix  its  value.  Their  only 
authority  to  make  a  valuation  exists  where 
the  assessors  have  omitted  to  make  it.  The 
assessors  alone  are  invested  with  power  to 
list  the  property  and  fix  its  value  in  the 
first  instance.  A  proper  discharge  of  their 
duties  is  a  matter  of  great  consequence  to 
the  taxable  inhabitants,  and  involves  judg- 
ment, intelligence,  integrity,  and  a  wide 
knowledge  of  values.  That  the  office  was 
considered  important  is  shown  by  the  limit- 
ed number  of  such  officials  in  the  city  of 
Philadelphia,  and  the  considerable  compen- 
sation accorded  to  them.  The  duties  im- 
posed place  them  in  a  position  of  such  dig- 
nity and  responsibility  that  they  may  well 
be  considered  public  officers,  and  as  such 
subject  to  the  operation  of  §  13  of  article  3 
of  the  Constitution." 
26  L.RJ^..(N.S.) 


No  one  of  the  cases  cited  in  support  of  ap- 
pellant's contentions  conflicts  with  the  fore- 
going views.  It  may  be  proper  to  refer  to 
two  of  them  upon  which  great  reliance 
seems  to  be  placed.  In  Kilgore  v.  Magee, 
85  Pa.  401,  the  question  whether  the  appel- 
lant was  a  public  officer  within  the  mean- 
ing of  §  13  of  article  3  of  the  Constitution 
was  not  discussed  in  the  opinion  of  the 
court  overruling  the  five  specific  objections 
to  the  constitutionality  of  the  act  under 
consideration.  The  decrees  were  on  demur* 
rers  to  the  bills,  from  the  face  of  which  it 
evidently  did  not  appear  to  the  court  that 
Kilgore  was  a  public  officer.  At  all  events, 
it  was  said  of  him  that  he  was  filling  the 
place  of  a  mere  public  servant  of  the  munic- 
ipality. In  the  very  next  volume  of  the  re- 
ports (Brooke  v.  Com.  supra),  a  member  of 
council — a  municipal  (^cer,  but  one  clothed 
with  legislative  functions — was  held  to  be  a 
public  officer  within  the  terms  of  the  Con- 
stitution. The  question  in  Com.  ex  rel. 
Nraughler  v.  Weir,  165  Pa.  284,  30  Atl. 
835,  was  not  as  to  the  extension  of  the  term 
of  the  chief  burgess,  but  as  to  its  curtail- 
ment. The  constitutional  restriction  is  not 
upon  the  abridgement  or  abrogation  of  a 
nonconstitutional  public  office,  but  upon 
the  extension  of  the  same.  Weir's  office 
was  abridged,  and  in  abridging  it  the 
legislature  violated  no  constitutional  pro- 
hibition. "If  the  provision  were  *no  law 
shall  abridge  the  term  of  any  public 
officer,'  it  might  well  be  contended  that 
what  cannot  be  curtailed  cannot  be  ab- 
rogated; but  the  instrument  contains  no 
such  language.  The  salary  'may  not  be  in- 
creased or  diminished;' but  what  is  declared 
of  the  term  is  simply  that  it  'shall  not  be 
extended.'  To  say  that  this  means  that  the 
office  shall  not  be  abolished,  or  its  duration 
shortened,  would  be  to  wrest  the  words  of 
the  organic  law  to  a  purpose  which  it  does 
not  disclose."  Hare,  J.,  in  Donohugh  v. 
Roberts,  11  W.  N.  C.  186.  For  the  reason 
thus  given  by  this  very  learned  judge,  the 
constitutional  prohibition  was  not  violated 
in  the  Weir  Case. 

The  assignment  of  error  is  overruled,  and 
the  judgment  for  the  appellee  is  affirmed. 


WASHINGTON  SUPREME  COURT. 

TENA  BUTLER,  Appt., 

V. 

SUPREME    COURT    OF    INDEPENDENT 
ORDER  OF  FORESTERS,  Respt. 

(53  Wash.  118,  101  Pac.  481.) 

Deaths  seven  years*   absence— jury. 

L*  In  case  a  member  of  a  mutual  benefit 
society  has  been  absent  and  unheard  from 
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for  more  than  seven  years,  the  question 
whether  or  not  his  death  occurred  before 
the  beneficiary  of  his  eertificate  ceased  to 
pay  his  dues  is  for  the  jury. 

Same  —  evidence  —  sutnciency. 

2.  The  jury  may  find  that  death  was  the 
cause  of  the  disappearance  of  a  man  who 
was  under  middle  age,  had  a  family  to  whom 
he  was  very  strongly  attached, — ^where  no 
domestic  infelicity  had  ever  existed, — ^was 
in  reasonably  good  circumstances,  was  re- 
spected in  the  community,  and  no  possible 
cause  could  be  assigned  for  his  wilfully 
abandoning  his  home. 

Estoppel  ^  inconsistent  acts  —  deatli  of 
beneficiary. 

3.  The  wife  of  a  member  of  a  mutual  bene- 
fit society  who  has  been  absent  and  unheard 
from  for  more  than  seven  years  is  not  es- 
topped by   the  fact  that  she   instituted   a 


suit  for  divorce  against  him  on  the  ground 
of  desertion,  for  the  purpose  of  securing  a 
marketable  title  to  property  standing  in  nis 
name,  from  claiming  in  a  suit  upon  the  cer- 
tificate, that  he  died  before  the  institution 
of  the  divorce  proceedings, — at  least  where 
the  society  is  not  shown  to  have  been  in- 
jured by  her  conduct. 

(Mount  and  Chadwick,  JJ.,  dissent.) 
(May  5,   1909.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Spokane  County 
dismissing  «in  action  brought  to  recover  the 
amoimt  alleged  to  be  due  on  a  mutual  bene- 
fit certificate.     Reversed. 
The  facts  are  stated  in  the  opinion. 


Note.  ^  Time  of  death  of  one  presumed 
to  he  dead  after  seven  years*  ahsence, 
unheard  of. 

This  note  is  confined  to  those  cases  where 
the  question  at  issue  was  the  date  of  the 
death  of  one  who  had  been  absent,  unheard 
of,  for  a  sufficient  period  of  time  to  be  le- 
gally presumed  dead  when  the  question 
arose,  and  does  not  include  cases  in  which 
it  was  sought  to  determine  either  the  fact 
or  time  of  death  of  one  whose  absence  had 
not  been  of  sufiicient  length  to  raise  ^uch 
presumption. 

There  is  an  irreconcilable  confiict  of  au- 
thority as  to  whether  or  not  the  presump- 
tion of  death  from  absence  raises  any  pre- 
sumption as  to  the  precise  time  of  the  death, 
— a  conflict  of  opinion  which  arises  largely 
from  the  different  views  taken  of  the  nature 
of  the  presumption  of  life.  Some  of  the 
courts  assert  that  inasmuch  as  a  person 
once  shown  to  be  alive  must  be  presumed  to 
continue  to-  -live,  and  as  such  presumption 
ceases  to  operate  only  when  cut  ofT  by  the 
presumption  of  death,  such  person  cannot 
be  presumed  to  have  died  before  the  expira- 
tion of  that  period,  and  that,  therefore,  in 
the  absence  of  any  evidence  otherwise,  he 
will  be  presumed  to  have  lived  during  the 
entire  period.  On  the  other  hand,  it  is  as- 
serted that  this  presumption  of  life  cannot 
have  any  such  efTect  and  that  when  the  pre- 
sumption of  death  arises  the  precise  date 
of  the  death  is  still  altogether  in  doubt,  and 
must  be  shown  by  evidence  of  some  sort. 
The  latter  rule  is  the  rule  established  by  the 
English  decisions  and,  for  the  sake  of  con- 
venience they  will  be  first  reviewed. 

The  earliest  important  English  case  to  dis- 
cuss this  question  at  length  is  Doe  ex  dem. 
Knight  V.  Nepean,  6  Barn.  &  Ad.  80,  an  ac- 
tion of  ejectment,  in  which  it  appeared 
that  the  lessor  of  the  plaintiff  claimed  the 
premises  by  title  accruing  on  the  death  of 
one  who  had  not  been  heard  of  for  some 
twenty-five  years,  and  the  question  was 
whether  the  action  was  barred  by  a  stat- 
ute which  limited  the  entry  into  Jand 
twenty  years  after  title  accrued.  It  was  ad- 
mitted that  such  person  must  by  law  be  pre- 
26  L.R.A.(N.S.) 


sumed  to  be  dead,  and  if  that  presumption 
were  referable  to  the  time  when  he  was  last 
heard  of  the  action  was  brought  too  late, 
but  if  it  arose  only  after  seven  years  had 
elapsed  from  the  time  of  his  disappearance 
the  action  was  in  time.  The  court  of  King's 
Bench  held  that  though  absence  of  seven 
years  naturally  led  the  mind  to  believe 
that  the  person  was  dead,  and  was  therefore 
sufiicient  evidence  to  warrant  an  inference 
that  the  party  was  dead  at  the  end  of  such 
period,  it  certainly  raised  none  as  to  the 
exact  time  of  the  death,  still  less  that  it 
took  place  at  the  end  of  the  seven  years.  To 
quote  from  the  opinion:  '^ Absence  for  that 
period  has  no  tendency  to  induce  the  belief 
that  life  has  ceased  at  that  precise  time,  and 
no  case  has  been  cited,  nor  do  we  know  of 
any,  in  which  it  has  been  laid  down  as  a 
rule  of  law,  that  such  a  presumption  ought 
to  be  made,  or,  in  whieh,  in  point  of  fact, 
any  such  eJTect  has  been  given  to  evidence 
of  absence  abroad."  The  court  therefore  re- 
fused to  lay  down  an  arbitrary  rule  that 
seven  years'  absence,  without  a  party  hav- 
ing been  heard  of,  was  prima  facie  evidence 
of  his  death  at  the  end  of  the  seven 
years,  since  "such  a  rule  would  in  the 
very  great  majority  of  cases,  nay,  in  al- 
most every  case,  cause  the  fact  to  be  found 
against  the  truth;  and  as  the  rule  would  be 
applicable  to  all  cases  in  which  the  time  of 
death  became  material,  would,  in  many,  be 
productive  of  much  inconvenience  and  injus- 
tice." 

And  in  Nepean  v.  Doe,  2  Mees.  &  W.  894, 
8  Eng.  Rul.  Cas.  512,  another  and  subse- 
quent action  between  the  same  parties  for 
the  same  premises  as  in  the  case  last  cited, 
the  conclusion  there  reached  was,  after  full 
consideration  by  the  exchequer  chamber,  de- 
clared to  be  correct,  that  while  the  law  pre- 
sumed that  where  a  person  went  abroad,  and 
was  not  heard  of  for  seven  years,  such  per- 
son was  dead,  there  was  no  presumption 
that  he  died  at  the  beginning  or  at  the  end 
of  any  particular  period  during  those  seven 
years,  and  that  if  it  were  important  to  any- 
one to  establish  the  precise  time  of  such 
person's  death,  he  must  do  so  by  evidence  of 
some  sort  beyond  the  mere  lapse  of  seven 
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Messrs.  Belden  A  liosey,  for  appellaDt: 

Any  facts  or  circumstances  relative  to  the 
character,  habits,  conditions,  affections,  at- 
tachments, prosperity,  and  objects  in  life, 
which  usually  control  the  conduct  of  men, 
and  are  the  motives  of  their  actions,  are 
competent  evidence  from  which  may  be  in- 
ferred the  death  of  one  disappearing  and  un- 
heard from,  whatever  has  been  the  duration 
of  such  absence. 

Tisdale  v.  Connecticut  Mut.  L.  Ins.  Co.  26 
Iowa,  170,  96  Am.  Dec.  136;  Hancock  v. 
American  L.  Ins.  Co.  62  Mo.  26;  Whiteley  v. 
Equitable  Life  Assur.  Soc.  72  Wis.  170,  39 
N.  W.  369. 

The  question  of  fact  as  to  the  time  of  in- 
sured's death  is  a  matter  for  determination 
by  the  jury. 


Ryan  v.  Tudor,  31  Kan.  366,  2  Pac.  797; 
2  Wharton,  Ev.  §  177 ;  1  Greenl.  Ev.  §  41  j  13 
Cyc.  Law  &  Proc.  p.  300;  Reedy  v.  Millizen, 
165  111.  636,  40  N.  E.  1028. 

The  action  of  the  plaintiff  in  obtaining  a 
divorce  did  not  work  an  estoppel  in  pais,  or 
an  equitable  estoppel,  which  will  run  in 
favor  of  the  defendant,  as  it  was  not  preju- 
diced by  such  action. 

16  Cyc.  Law  &  Pjoc.  pp.  734,  777,  964,  969, 
topic  C;  Hunter  v.  Hunter,  111  Cal.  261, 
31  L.R.A.  411,  62  Am.  St  Rep.  180,  43  Pac. 
766;  Dahlman  v.  Forster,  65  Wis.  382,  13 
N.  W.  264;  1  Greenl.  Ev.  §  2041,  pp.  324- 
337 ;  1  Enc.  Ev.  p.  425. 

Mr.  Samuel  R.  Stern,  for  respondent: 

Plaintiff  is  estopped  by  the  divorce  pro- 


jears.  To  quote  from  the  opinion:  "When 
nothing  is  heard  of  a  person  for  seven  years, 
it  is  obviously  a  matter  of  complete  uncer- 
tainty at  what  point  of  time  in  those  seven 
years  he  died;  of  all  the  points  of  time,  the 
last  day  is  the  most  improbable,  and  most 
inconsistent  with  the  ground  of  presuming 
the  fact  of  death.  That  prcsumptfon  arises 
from  tlie  great  lapse  of  time  since  the  party 
has  been  heard  of;  because  it  is  considered 
extraordinary,  if  he  was  alive,  that  he 
should  not  be  heard  of.  In  otlier  words,  it 
is  presumed  that  his  not  being  heard  of  has 
been  occasioned  by  his  death,  which  pre- 
sumption arises  from  the  considerable  time 
that  has  elapsed.  If  you  assume  that  he 
was  alive  on  the  last  day  but  one  of  the 
seven  years,  then  there  is  nothing  extraor- 
dinary in  his  not  having  been  heard  of  on 
the  last  day;  and  the  previous  extraordi- 
nary lapse  of  time,  during  which  lie  was 
not  heard  of,  has  become  immaterial  by  rea- 
son of  the  assumption  that  he  was  living  so 
lately.  The  presumption  of  the  fact  of  death 
seems,  therefore,  to  lead  to  the  conclusion 
that  the  death  took  place  some  considerable 
time  before  the  expiration  of  the  seven 
years."  The  court  added  that  it  was  not 
necessary  to  make  any  election  between  the 
banning  of  the  seven  years  and  the  end  of 
them,  as  the  period  to  which  his  deatii 
should  be  referred. 

The  rule  enunciated  in  these  two  cases 
was  applied  in  Re  How,  1  Swabey  &  T.  53; 
Peck's  Goods,  29  L.  J.  Prob.  N.  S.  95;  As- 
tell's  Goods,  31  L.  J.  Prob.  N.  S.  38;  Smith's 
Goods,  31  L.  J.  Prob.  N.  S.  182, 

In  both  of  the  cases  first  cited  herein  it 
was  contended  that  a  person  once  shown  to 
be  alive  was  presumed  to  continue  to  live 
until  the  contrary  was  shown,  and  that  in 
the  case  of  a  person  presumed  to  be  dead 
after  seven  years'  absence  the  presumption 
was  that  he  lived  through  the  entire  period, 
and  that  therefore  such  presumption  was 
sufficient  to  sho\%  that  the  -plaintiff  had 
brought  his  action  in  time  and  the  trial 
court,  in  the  earlier  action,  gave  judgment 
for  the  plaintiff  on  that  ground.  Lord  Chief 
Justice  Denman,  who  delivered  the  opinion 
of  the  court  in  both  instances,  said  nothing, 
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however,  in  either  case  in  regard  to  the  pre- 
sumption of  the  continuance  of  life,  except 
that,  in  discussing  the  burden  of  proof  upon 
the  lessor  of  the  plaintiff  to  establish  in  the 
first  place  that  the  person  under  whom  he 
claimed  was  in  fact  dead,  he  declared  in 
both  cases  that  the  law  presumed  that  a 
person  once  alive  continued  so  until  the  con- 
trary was  shown;  and  in  the  exchequer 
chamber  he  stated  the  first  question  to  be 
whether  the  lessor  of  the  plaintiff  was  bound 
to  give  some  evidence  as  to'  the  precise  time 
of  the  death  of  the  person  under  whom  he 
claimed,  in  order  to  show  that  he  had 
brought  this  action  within  twenty  years  of 
the  death,  or  whother  the  presumption  of 
his  being  alive  continued  to  the  last  moment 
of  the  seven  years  since  he  was  last  heard 
of.  And  although  the  learned  lord's  lan- 
guage in  discussing  the  second  burden  of 
proof  on  the  lessor  of  the  plaintiff,  namely, 
to  show  the  date  of  the  death  in  question, 
seems  to  make  it  unmistakably  plain  that  in 
his  opinion  that  party  could  not  rely  upon 
any  presumption  of  the  continuance  of  life, 
yet  his  statements  in  regard  to  such  pre- 
sumption appear  to  have  been  the  only  au- 
thority for  the  general  principles  of  law 
enunciated  in  Lambe  v.  Orton,  6  Jur.  N.  S. 
61;  Dunn  v.  Snowden,  2  Drew.  &  S.  201; 
and  Thomas  v.  Thomas,  2  Drew.  &  S.  298, 
— all  of  which  were  decided  by  Vice  Chancel- 
lor Kindersley.  These  principles  are  in  sub* 
stance:  First,  that  the  law  presumed  a  per- 
son not  heard  of  for  seven  years  to  be  dead, 
but,  in  the  absence  of  special  circumstances, 
drew  no  presumption  from  that  fact  as  to 
the  particular  period  at  which  he  died;  sec- 
ond, that  a  person  living  at  a  ceifain  period 
of  time  was,  according  to  the  ordinary  pre- 
sumption of  law,  presumed  to  be  alive  at 
the  expiration  of  any  reasonable  period 
afterwards;  and*,  third,  the  burden  of  prov- 
ing death  at  any  particular  period,  either 
within  the  seven  years  or  otherwise,  was 
with  the  party  alleging  death  at  such  par- 
ticular period. 

The  cases  just  reviewed  were  followed  by 
Vice  Chancellor  Malins  in  Re  Benham,  L. 
R.  4  Eq.  416,  and  while  Nepean  v.  Doe, 
supra,  was  also  cited  to  support  the  proposi- 
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ceeding  from  claiming  that  insured  died  be- 
fore the  institution  thereof. 

16  Cyc.  Law  &  Proc.  p.  879;  11  Am.  & 
Eng.  Enc.  Law,  2d  ed.  pp.  389,  446;  Davis 
V.  Wakelee,  166  U.  S.  680,  39  L.  ed.  578,  15 
Sup.  Ct  Rep.  555;  Ferry  v.  Ferry,  9  Wash. 
242,  37  Pac.  431 ;  Potvin  v.  Denny  Hotel  Co. 
37  Wash.  323,  79  Pac.  940;  Campbell  v. 
Stephens,  66  Pa.  314;  Olympia  v.  Knox, 
49  Wash.  537,  95  Pac.  1090;  Calhoun  v. 
Leary,  6  Wash.  17,  32  Pac.  1070;  Cloud  v. 
Lawrence,  12  Wash.  163,  40  Pac.  741;  Scott 
V.  Mathews,  25  Wash.  486,  65  Pac.  756; 
State  ex  rel.  Curtis  v.  Thompson,  117  La. 
102,  41  So.  367 ;  Stine  v.  Goodman,  29  Ky.  L. 
Rep.  221,  92  S.  W.  612;  Layne  v.  Layne,  28 
Ky.  L.  Rep.  810,  90  S.  W.  555;  Jones  v. 
Neal,  44  Tex.  Civ.  App.  412,  98  S.  W.  417; 
Linn  v.  Ziegler,  68  Kan.  628,  75  Pac.  489. 


Dunbar,  J.,  delivered  the  opinion  of  the 
court : 

August  Schneider,  upon  whose  life  the 
beneficiary  certificate  herein  sued  upon  was 
issued,  disappeared  from  his  home  in  the 
city  of  Spokane,  July  7,  1828.  On  that  date 
he  was  last  seen  by  Mrs.  Belle  Bassett,  his 
sister-in-law,  standing  at  his  front  gate  talk- 
ing to  a  stranger.  When  Mrs.  Bassett  was 
passing  out  of  the  gate,  Mr.  Schneider  called 
to  her,  saying  that  he  was  going  to  the 
mines  to  be  gone  for  several  days,  and  asked 
her  to  come  over  and  take  care  of  the  house, 
and  to  sprinkle  the  lawn  while  he  was  gone, 
and  requested  her  to  say  to  his  wife,  who 
was  visiting  away  from  home,  that  ho  would 
return  home  on  the  following  Wednesday. 
Mrs.  Schneider,  with  the  children,  had  been 
visiting  her  parents  for  some  time,  but  was 


tion  that  there  could  be  no  presumption  of 
death  at  any  particular  period  within  the 
seven  years,  and  that  the  law  presumed  only 
the  fact  of  death,  not  that  it  took  place  at 
the  beginning  or  end  of  that  period,  the 
learneai  vice  chancellor  went  somewhat  fur- 
ther than  the  authorities  relied  upon  would 
seem  to  warrant.  To  quote  from  the  opin- 
ion: "All  that  is  presumed  is  that  he  is 
dead  when  the  jseven  years  have  expired. 
But  if  you  cannot  presume  death  at  any 
particular  period  during  the  seven  years, 
then,  at  the  end  or  expiration  of  the 
seven  years,  you  must  presume  for  the  first 
time  that  he  is  dead,  and  you  must  also 
presume  that  within  that  time  he  is  alive. 
I  agree  that,  on  the  probabilities  of  the 
case,  he  may  be  supposed  to  have  died  be- 
fore the  end  of  the  seven  years,  as  that 
would,  in  fact,  account  for  his  silence.  But 
the  rule  which  I  have  referred  to  was  estab- 
lished for  general  convenience,  the  true 
principle  being  that  those  who  argue  for  the 
death  at  or  within  any  particular  period  are 
bound  to  prove  the  fact."  In  accordance 
with  this  principle  it  was  further  held  that 
where  a  legacy  was  left  to  one  who  had  not 
been  heard  of  for  more  than  seven  years  by 
a  testator,  who  died  some  six  years  after  the 
legatee's  disappearance,  the  legacy  did  not 
lapse,  and  was  payable  to  the  legatee's  per- 
sonal representatives,  though  the  action  was 
brought  by  them.  This  case  was  appealed, 
and  Lord  Justice  Rolt  discharged  the  lower 
court's  order  and  directed  further  inquiries, 
simply  stating  that  there  was  no  evidence 
for  the  court  to  act  upon,  and  that  it  was  a 
case  not  of  presumption,  but  of  proof.  37 
L.  J.  Ch.  N.  S.  265  (also  reported  in  Re 
Phene,  L.  R.  5  Ch.  139,  at  page  141,  note 
9). 

The  rule  to  be  gathered  from  the  four 
cases  last  reviewed  is  that  there  is  a  pre- 
sumption that  a  person  presumed  to  be  dead 
from  absence  lived  during  the  whole  of  that 
period,  and  that  therefore  the  burden  is  up- 
on the  party  who  alleges  the  death  to  have 
occurred  within  that  period  to  show  that 
fact.  These  cases,  however,  were  overruled 
in  Re  Phene,  L.  R.  5  Ch.  139,  which  must, 
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in  the  absence  of  any  decision  by  the  House 
of  Lords,  be  considered  as  finally  establish- 
ing the  rule  in  England.  Lord  Justice  Gif- 
fard,  in  delivering  the  opinion  of  the  court, 
declared  that  Lord  Denman's  statements  as 
to  the  pfesumption  of  the  continuance  of  life 
were  not  essential  to  the  conclusion  arrived 
at  by  him,  or  sound  in  point  of  reason;  but 
that  other  parts  of  his  opinions  in  the  two 
cases  first  cited  went  to  prove  that  there 
was  not,  and  ought  not  to  be,  any  such  pre- 
sumption; that  if  there  was  such  a  presump- 
tion of  law  it  would  be  no  ground  for  throw- 
ing the  onus  of  proof  on  the  plaintiff  in 
those  cases  where  seven  years  had  elapsed 
from  the  date  of  the  last  proof  of  existence; 
that  on  the  contrary,  it  would  carry  the 
date  of  death,  as  declared  by  Vice  Chancel- 
lor Malins,  to  the  end  of  the  seven  years; 
but  that  both  of  the  decisions  were  that  it 
did  not,  and,  because  it  did  not,  the  plain- 
tiff failed.  It  was  further  reasoned  that  it 
was  a  general,  well-founded  rule  that  a  per- 
son seeking  to  recover  property  must  estab- 
lish his  title  by  affirmative  proof,  and  that 
no  exception  could  be  asserted  to  such  rule, 
whereby  the  onus  of  proving  death  at  any 
particular  period,  either  within  the  seven 
years  or  otherwise,  could  be  with  the  party 
alleging  death  at  such  particular  time  and 
not  with  the  person  to  whose  title  that  fact 
was  essential.  To  quote  from  the  opinion: 
"The  true  proposition  is  that  those  who 
found  a  right  upon  a  person  having  survived 
a  particular  period  must  establish  that  fact 
affirmatively  by  evidence;  the  evidence  will 
necessarily  differ  in  different  cases,  but  suf- 
ficient evidence  there  must  be,  or  the  person 
asserting  title  will  fail." 

A  few  years  before  the  decision  in  Re 
Phene,  the  rule  as  there  laid  down  had  in 
fact  been  applied  without  discussion  in  Re 
Green,  L.  R.  1  Eq.  288. 

And  this  rule  was  applied  also,  in  the 
following  cases:  Re  Waiker,  L.  R.  7  Ch. 
120;  Re  Lewes,  L.  R.  11  Eq.  236,  affirmed 
in  L.  R.  6  Ch.  356;  Re  Rhodes,  L.  R.  36 
Ch.  Div.  586;  Re  Benjamin  [1902]  l^Clu 
723;  Willyams  v.  Scottish  Widows*  Ftind, 
52  J.  P.  471,  cited  in  6  Mews  Eng.  Cas.  Law 
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expected  home  within  a  few  days.  Mrs. 
Bassett  testified  that  she  was  detained  at 
the  house,  at  the  work  which  she  was  as- 
signed to  do,  a  little  later,  than  usual  on 
that  day,  and  that  Mr.  Schneider  came  home, 
in  company  with  the  stranger  above  indi- 
cated, before  she  had  finished  her  work ;  that 
they  w^ere  standing  at  the  gate  talking  when 
she  passed  out,  when  the  conversation  be- 
tween herself  and  Mr.  Schneider  took  place. 
Mrs.  Schneider  testified  that  every  effort 
was  made  to  locate  her  husband,  but  to  no 
avail.  She  communicated  the  fact  of  his 
disappearance  to  his  lodge.  The  lodge  took 
up  the  search,  and  a  committee  was  appoint- 
ed to  see  if  he  could  be  found,  but  with  the 
same  result.  The  committee  caused  an  ac- 
count of  his  strange  disappearance,  together 


with  a  description  of  the  man,  to  be  pub- 
lished in  the  "Forester,"  a  journal  conducted 
for  the  benefit  of  the  order,  and  asked  any 
of  the  brothers  reading  the  same,  if  one 
should  hear  or  learn  of  a  person  answering 
Schneider's  description,  to  report  the  matter 
to  the  Spokane  lodge.  No  tidings  of  him 
were  ever  received.  Mrs.  Schneider  contin* 
ued  to  pay  the  dues  on  her  husband's  policy 
until  February  28,  1000,  when,  being  as  she 
says  satisfied  that  he  was  dead,  she  discon- 
tinued the  same.  Shortly  after  this  date 
she  desired  to,  and  had  an  opportunity  to, 
sell  the  real  property  belonging  to  herself 
and  Mr.  Schneider,  but  the  purchaser  was 
not  satisfied  with  the  title,  and  refused  to 
accept  the  same.  She  consulted  counsel,  and 
was  advised  that  seven  years  would  have  to 


Dig.  578;  Connor's  Goods,  Ir.  L.  R.  29  Eq. 
261. 

The  latest  English  case  to  discuss  this 
question  at  length  is  Re  Aldersey  [1905]  2 
Ch.  181,  which  was  a  summons  by  a  trustee 
under  a  will  to  determine  the  disposition 
of  the  share  of  one  of  the  children  of  the 
testatrix,  who  had  not  been  heard  of  for 
seven  years.  It  was  held  that  the  burden 
was  upon  such  child's  representative  to 
prove  that  he  survived  the  period  when  he 
was  last  heard  of,  and  that  the  trustee  was 
at  liberty  to  deal  with  his  share  as  though 
he  had  died  on  the  day  he  disappeared,  in 
the  absence  of  evidence  that  he  survived  the 
day  when  he  was  last  heard  of.  The  court 
said:  "It  might  be  said  that  he  was  not 
likely  to  have  died  on  the  next  day.  The 
answer  is,  very  likely  not.  That  is  a  ques- 
tion of  probabilities  with  which  the  court  is 
not  concerned.  He  might  have  lived  a  long 
time  after,  but  it  is  for  the  person  claim- 
ing his  share  to  say  how  long.  .  .  . 
There  is  no  presumption  in  favor  of  the 
continuance  of  life;  it  is  entirely  a  matter 
of  evidence  in  each  case ;  and  if  the  claimant 
fails  to  prove  the  continuance  of  life  the 
claim  must  fail." 

The  rule  as  thus  established  by  the  Eng- 
lish courts  has  been  clearly  summarized  in 
Hammon,  Ev.  §  62d.  "The  presumption  of 
death  arising  from  seven  years'  absence  with- 
out tidings  assumes  the'  fact  tiiat  the  ab- 
sentee is  dead  after  the  expiration  of  the 
seven  years,  and  this  is  all  that  it  assumes. 
The  eourt  cannot  presume  that  life  con- 
tinued during  the  seven  years*  period,  or 
any  part  of  it,  nor  that  it  did  not  so  con- 
tinue It  cannot  presume  that  death  oc- 
curred at  or  before  the  expiration  of  that 
time;  nor  that  it  did  not  so  occur.  To 
whosesoever  case  it  is  essential  that  the 
absentee  continued  to  live  during  the  seven 
years'  period;  or  any  part  of  it,  on  the  one 
hand,  or  that  the  absentee  died  at  or  be- 
fore the  lapse  of  that  time,  on  the  other 
hand,  on  that  party  lies  the  burden  of 
proof." 

And  this  principle  that  the  presumption 
of  death  raises  no  presumption  as  to  the 
precise  time  of  the  death  in  question  has 
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been  adopted  by  many  courts  in  America. 
It  is  difficult  to  say,  however,  whether  these 
courts  agree  entirely  with  the  English 
courts  as  to  the  question  of  the  burden  of 
proof,  since  it  is  in  many  instances  almost 
impossible  to  tell  from  the  language  used 
in  reference  to  this  question  whether  they 
meant  that  the  burden  was  upon  the  party 
whose  title  is  dependent  upon  the  occurrence 
of  the  death  within  the  seven-year  period, 
or  upon  the  person  who  asserts  that  fact. 
And  the  difficulty  is  increased  by  the  fact 
that  frequently  the  burden  would  be  upon 
the  same  party,  under  either  rulQ. 

Thus,  in  Davie  v.  Briggs,  97  U.  S.  628, 
24  L.  ed.  1086,  Taylor,  Ev.  §  157,  was  cited 
to  the  effect  that  although  a  person  not 
heard  of  for  seven  years  was  presumed  to 
be  dead,  the  law  raised  no  presumption  as 
to  the  time  of  his  death,  and  that  therefore 
if  anyone  had  to  establish  the  precise  period 
during  those  seven  years  at  which  such  per- 
son died  he  must  do  so  by  evidence,  and 
could  not  rely  upon  the  presumption  either 
of  death  or  of  the  continuance  of  life.  The 
court  also  approved  of  the  rule  of  Nepean  v. 
Doe,  2  Mees.  &  W.  894,  8  Eng.  Rul.  Cas. 
512,  that  the  time  of  death,  whenever  it  was 
material,  must  be  the  subject  of  distinct 
proof. 

And  in  Kendrick  v.  Grand  Lodge  A.  0.  U. 
W.  8  Ky.  L.  Rep.  149,  it  was  said  to  be 
established  by  overwhelming  authority  both 
in  this  country  and  England,  that  the  pre« 
sumption  of  law  related  only  to  the  fact  of 
death,  and  that  the  time  of  death,  when- 
ever it  was  material,  must  be  the  subject 
of  distinct  proof,  and  that  therefore,  in  an 
action  on  a  policy  of  insurance  upon  the 
life  of  one  presumed  to  be  dead  after  seven 
years'  absence,  in  which  the  plaintiff's  right 
to  recover  depended  upon  the  assured'^  death 
having  occurred  at  a  time  within  such  pe- 
riod when  the  assessments  and  premiums 
then  due  had  been  paid,  the  burden  was  up- 
on him  to  show  death  at  that  time. 

And  in  Spahr  v.  Mutual  L.  Ins.  Co.  98 
Minn.  471,  108  N.  W.  4,  it  was  held  that 
there  was  no  presumption  that  one  died  at 
any  particular  time  during  the  seven  years 
of  his   absence,   and  that  the  time   of  his 


m 


Washington  Supreme  count. 


Hay, 


elapse  before  she  could  get  a  decree  of  the 
court  adjudging  her  husband  dead,  unless 
she  could  produce  some  direct  evidence  of 
his  death  at  an  earlier  date.  This  being  im- 
possible, it  was  decided  tliat  the  only  way 
she  could  obtain  a  salable  title  to  the  land 
would  be  to  obtain  a  decree  of  divorce  from 
Schneider  on  the  ground  of  desertion,  and 
have  the  property  set  aside  to  her  as  her  sep- 
arate estate.  Under  this  advice  the  divorce 
proceeding  was  instituted.  In  due  time  a  de- 
cree was  granted,  decreeing  to  Mrs.  Schnei- 
der all  the  real  property  that  stood  in 
Schneider's  name  before  his  disappearance. 
In  1906,  after  the  expiration  of  seven  years, 
plaintiff  commenced  this  action  to  recover 
upon  the  policy  of  insurance  issued  by  the 
defendant,  on  the  ground  of  the  death  of 


Schneider.  The  defendant  answered,  deny- 
ing generally,  and  interposing  an  affirmative 
defense  to  the  effect  that,  at  the  time  of 
August  Schneider's  death,  if  he  was  pre- 
sumed to  be  dead,  he  was  not  in  good  stand- 
ing in  the  defendant  order,  his  dues  not 
having  been  paid  until  the  end  of  the  seven 
years.  It  is  also  affirmatively  pleaded  that 
the  plaintiff  was  estopped  by  reason  of  her 
having  brought  her  divorce  action  in  April, 
1900,  and,  for  the  purpose  of  her  action,  hav- 
ing regarded  August  Schneider  as  alive,  she 
could  not  come  into  court  in  another  and  dif- 
ferent action,  and  contend  that  he  was  in 
fact  dead  at  the  time  the  former  action  was 
instituted.  After  the  pleadings  were  at  is- 
sue, and  before  the  trial,  the  defendant's  at- 
torney interposed  a  motion   for  judgment. 


death,  whenever  material,  must  be  proven, 
like  any  other  material  fact,  by  the  party 
alleging  it. 

And  in  Bradley  v.  Modern  Woodmen  (Mo. 
App.)  124  S.  W.  69  (an  action  upon  a  bene- 
fit certificate  which  was  not  begun  until 
after  more  than  seven  years  of  unexplained 
absence  of  the  insured),  it  was  held  that 
there  was  no  presumption  in  that  state  re- 
garding the  date  when  a  person  died,  who 
had  been  absent  and  unheard  of  for  seven 
years,  or  as  to  whether  he  died  at  the  end 
of  the  period  or  during  it.  The  court  said 
that' the  ^uit  stood,  as  to  the  task  of  mak- 
ing out  a  case  for  recovery,  as  though  it 
hs^  been  begun  any  time  after  the  date  up- 
on which  the  insured  was  alleged  to  have 
died.  To  quote  from  the  opinion:  'The  aid 
plaintiff  derives  from  -the  seven  years  of 
absence  and  lack  of  information  is  not  by 
way  of  presumption  at  the  end  of  said 
period  that  her  husband  is  dead,  which 
would  be  the  all-important  fact  if  her  case 
depended  solely  on  his  death  having  oc- 
curred before  the  suit  was  filed.  But  as  the 
case  stands,  it  does  not  help  her  at  all,  in- 
asmuch as  recovery  depends  on  his  being 
dead  within  about  two  months  after  he  left 
home.  What  help  plaintiff  gets  from  his 
protracted  absence  without  having  been 
heard  of  is  due  to  the  tendency  of  those  two 
facts  to  prove  he  was  dead  within  the  two 
months  previous  to  the  default  in  payment 
of  an  assessment."  Se<»,  however,  other 
Missouri  cases  cited  herein. 

And  in  Re  Allen,  24  N.  Y.  S.  R.  251,  5 
N.  Y.  Supp.  5G6,  it  was  held  that  the  pre- 
sumption of  death  raised  no  presumption  as 
to  the  time  thereof,  and  that  if  it  became 
important  for  a  party  to  establish  the  pre- 
cise time  of  death  he  muj^t  do  so  by  evi- 
dence, and  he  could  not  rely  upon  the  pre- 
sumption of  death  or  of  the  continuance  of 
life. 

And  in  Spencer  v.  Roper,  35  N.  C.  (13 
Ired.  L.)  333,  it  was  held,  confirming  "an 
intimation"  given  by  the  same  court  in 
State  V.  Moore,  33  N.  C.  (11  Ired.  L.)  IGO. 
63  Am.  Dec.  401,  that,  where  a  party  had 
bee'n  absent  seven  years  without  having  been 
heard  of,  the  only  presumption  arising  was 
20  L,R.A,(N.S.) 


that  he  was  then  dead;  that  none  arose  aa 
to  the  time  of  his  death;  and  that  if  it  was 
important  to  anyone  to  establish  the  precise 
time  of  such  death  it  must  be  done  by  evi- 
dence of  some  sort  besides  the  mere  lapse  of 
seven  years  since  being  last  heard  from. 

And  in  Chapman  v.  Cooper,  5  Rich.  L. 
462,  Judge  Wardlaw,  in  his  concurring  opin- 
ion, used  the  following  language:  "From  ab- 
sence, unheard  of,  for  seven  years,  the  fact 
of  death  is  presumed,  but  not  the  time.  To 
fix  the  time  at  the  end  of  seven  years  would 
be  almost  always  contrary  to  the  fact;  to 
fix  it  at  the  beginning,  immediately  after 
the  continuance  of  life  had  been  positively 
ascertained,  would  be  plainly  contrary  to 
truth  and  common  sense.  Circumstances  may 
enable  a  jury  to  say  when  it  took  place,  or 
that  it  preceded  a  given  event  within  the 
seven  years.  But  there  must  be  some  cir- 
cumstances to  overcome  the  presumption 
that  life  continues  for  at  least  seven  years, 
or,  if  that  presumption  has  been  overcome 
by  the  lapse  of  the  seven  years,  to  fix  at  one 
period  rather  than  another  the  time  of 
death  left  wholly  uncertain;  and  these  cir- 
cumstances must  be  shown  by  the  party 
whose  interest  it  is  to  establish  the  time  of 
death  anterior  to  the  expiration  of  the 
seven  years."  See,  however,  other  South 
Carolina  cases  cited  herein.  •^ 

In  Evans  v.  Stewart,  81  Va.  724,  and 
Whiteley  v.  Equitable  Life  Assur.  Soc.  72 
Wis.  170,  39  N.  W.  369,  the  strict  English 
rule  was  applied  upon  the  authority  of  Re 
Phene,  L.  R.  6  Ch.  139,  and  it  was  held  that 
the  law  raised  no  presumption  as  to  the 
time  of  death  of  one  presumed  to  be  dead 
after  seven  years'  absence,  unheard  of,  and 
that  the  burden  of  proving  that  the  death 
took  place  at  any  particular  time  within 
the  seven  years  was  upon  one  who  claimed 
a  right  by  reason  of  the  death  within  that 
period. 

Ill  the  following  cases  it  was  held  that 
the  presumption  of  death  from  absence 
raised  no  presumption  as  to  the  date  there- 
of, without  discussion  either  of  that  ques- 
tion or  of  the  burden  of  proof:  Hamilton 
V.  Rathbone,  9  App.  D.  C.  48,  reversed  on 
other  grounds  in  175  U.  S.  414,  44  L.  ed. 
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uiiging  as  grounds  tlierefor  the  alleged  es- 
toppel above  set  forth.  This  motion  was  de- 
nied, trial  was  had  before  a  jury,  and,  after 
the  introduction  of  plaintiff's  testimony,  de- 
fendant's attorney  renewed  his  motion  •  to 
dismiss  on  the  grounds  stated  in  the  affirma- 
tive defenses;  and,  after  hearing  argument 
of  respective  counsel,  the  court  rendered  de- 
cision, taking  the  case  from  the  jury,  and 
dismissing  the  same  on  the  grounds  of  ^- 
tppoel  urged  by  defendant.  ^ 

The  main  contention  of  the  appellant  here 
is  that  the  court  erred  in  refusing  to  allow 
the  cause  to  go  to  the  jury  and  dismissing 
the  action,  and  in  entering  the  judgment 
which  followed  said  dismissal.  It  seems  to 
be  well  settled  that  the  presumption  of 
death  attaches  when  a  party  has  been  absent 


for  seven  years  without  tidings  of  his  exist- 
ence. There  is  some  conflict  in  authority 
as  to  the  time  at  which  death  is  presumed 
to  occur  under  such  presumption;  but  the 
great  weight  of  authority  is  to  the  effect 
that  that  is  a  question  of  fact  to  be  deter- 
mined by  the  jury.  In  reaching  a  conclu- 
sion as  to  the  time  of  death  much  must  nec- 
essarily depend  upon  the  domestic  attach- 
ment of  the  party.  If  it  appears  that  the 
party  had  little  regard  for  his  family  or 
friends,  had  no  local  attachments  of  any 
kind,  was  known  to  be  on  bad  terms  with 
his  family,  or  neglectful  of  it,  or  was  in 
the  habit  of  leaving  his  home  for  consider- 
able periods  of  time  without  notifying  his 
family  or  friends  of  his  whereabouts,  these 
circumstances  would  tend  to  diminish  the 


219,  20  Sup.  Ct.  Rep.  155;  Johnson  v.  John- 
son, 114  111.  611,  65  Am.  Rep.  883,  3  N.  E. 
232  (but  see  other  Illinois  cases  cited  here- 
in) ;  Seeds  v.  Grand  Lodge,  A.  0.  I}.  W.  93 
Iowa,  175,  61  N.  W.  411;  Johnson  v.  Meri- 
thew,  80  Me.  Ill,  6  Am.  St.  Rep.  162,  13 
Atl.  132;  Sprigg  v.  Moale,  28  Md.  497,  02 
Am.  Dec.  698;  Waite  v.  Coaracy,  45  Minn. 
159,  47  N.  W.  537^  McCartee  v.  Camel,  1 
Barb.  Ch.  456;  Wisconsin  Trust  Co.  v.  Wis- 
consin M.  9l  F.  Ins.  Co.  Bank,  105  Wis. 
464,  81  N.  W.  642. 

On  the  other  hand,  many  American  cases 
have  adopted  the  principle  that,  in  the  ab- 
sence of  circumstances  from  which  the  pre- 
cise time  of  death  may  be  inferred,  the  pre- 
sumption of  death  cannot  act  retrospec- 
tively, and  that  therefore  the  person  whose 
death  is  in  question  will  be  taken  to  have 
lived  during  the  whole  of  the  period  and 
to  have  died  at  its  expiration. 

Thus,  in  Montgomery  v.  Bevans,  1  Sawy. 
653,  Fed.  Cas.  No.  9,735,  in  which,  in  sup- 
port of  the  contention  that  as  to  a  party 
presumed  to  be  dead  from  absence  there  was 
no  presumption  of  the  continuance  of  life 
during  that  period,  it  was  argued,  in  re- 
liance upon  Doe  ex  dem.  Knight  v.  Nepean, 
Nepean  v.  Doe  and  Re  Phene,  supra, 
that  the  presumption  of  death  arose  from 
the  lapse  of  time  since  the  party  had 
been  heard  of;  for  it  was  considered 
extraordinary,  if  he  was  alive,  that  he 
should  not  be  heard  of  during  this  period 
and  if  he  was  to  be  presumed  to  be  alive  up 
to  the  last  day  but  one  of  the  seven  years, 
there  was  nothing  extraordinary  in  his  not 
being  heard  of  on  the  last  day,  and  that 
the  previous  lapse  of  time  in  which  he  was 
not  heard  of  became  immaterial  by  reason 
of  the  presumption  that  he  was  living  so 
lately,  and  that  therefore  there  was  no  pre- 
sumption in  favor  of  the  continuance  of  life 
during  the  seven  years,  since  if  such  pre- 
sumption prevailed  from  one  day  after  dis- 
appearance proved,  it  would  necessarily  pre- 
vail for  six  years  and  three  hundred  and 
sixty-four  days,  and  the  whole  basis  upon 
which  the  presumption  of  death  rested 
would  become  absurd.  The  court  admitted 
that  the  authorities  relied  upon  supported 
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the  argument  advanced,  but  refused  to  fol- 
low those  cases,  and  in  support  of  its  posi- 
tion used  the  following  language:  "The 
law  ...  in  England  is  different  from 
the  law  which  obtains  in  this  country,  so 
far  as  it  relates  to  the  presumption  of  the 
continuance  of  life.  Here,  as  in  England, 
the  law  presumes  that  a  person  who  has 
not  been  heard  of  for  seven  years  is  dead; 
but  here  the  law,  differing  in  this  respect 
from  the  law  of  England,  presumes  that 
a  party  once  shown  to  be  alive  continues 
alive  until  his  death  is  proved,  or  the  rule 
of  law  applies  by  which  death  is  presumed 
to  have  occurred,  that  is,  at  the  end  of 
seven  years.  And  the  presumption  of  life 
is  received,  in  the  absence  of  any  counter- 
vailing testimony,  as  conclusive  of  the  fact, 
establishing  it  for  the  purpose  of  deter- 
mining the  rights  of  parties  as  fully  as  the 
most  positive  proof.  The  only  exception  to 
the  operation  of  this  presumption  is  when 
it  conflicts  with  the  presumption  of  inno- 
cence, in  which  case  the  latter  prevails. 
This  rule  is  much  more  convenient  in  its 
application,  and  works  greater  justice  than 
the  doctrine  which  obtains  in  England,  ac- 
cording to  the  decision  in  Re  Phene,  that 
the  existence  of  life  at  any  particular  time 
within  the  seven  years,  when  the  fact  be- 
comes material,  must  be  aflSrmatively  proved. 
In  numerous  cases  such  proof  can  never  be 
made,  and  property  must  often  remain  un- 
distributed or  be  distributed  among  the 
contestants,  not  according  to  any  settled 
principle,  but  according  as  one  or  the 
other  haupens  to  be  the  moving  party 
in  court.  .  .  .  Nor  is  this  rule  as  to 
the  presumption  of  the  continuance  of 
life  up  to  the  end  of  the  seven  years 
justly  subject  to  the  criticism  of  coun- 
sel, that  it  renders  absurd  the  whole 
basis  on  which  the  presumption  of  death 
rests.  There  must  be  some  period  when 
the  presumption  of  the  continuance  of  life 
ceases  and  the  presumption  of  death  super- 
venes; and  as  in  all  cases  where  the  ex- 
istence of  a  presumption  arising  from  the 
lapse  of  time  is  limited  by  a  fixed  period, 
it  is  difficult  to  assign  any  valid  reason 
why  one  presumption   should  cease  at  the 
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presumption  of  death  as  the  cause  of  the 
disappearance.  But  where  the  party  is 
known  to  be  sober  and  industrious,  with 
strong  domestic  attachments,  considerate, 
kind,  and  affectionate  to  his  family,  and 
generally  regardful  of  the  rights  of  others, 
and  disappears  suddenly  from,  or  leaves,  his 
home  and  the  community  in  which  he  lives 
and  where  his  interests  are,  without  any  ex- 
planation, these  are  circumstances  so  strong 
that,  without  more,  the  jury  wojildJ^e-iusti- 
fied  in  concluding;  that  death  waa  the  cause 
of  his  jjifliipjgearance.  This  seems  to  be  prac- 
tically the  case  af^ar,  as  shown  by  the  tes- 
timony. It  appears  that  Schneider  was  a 
man  under  middle  age;  that  he  had  a  wife 
and  two  children,  a  boy  and  a  girl;  that  he 
was  very  strongly  attached  to  his  family; 


that  no  domestic  infelicity  had  ever  existed; 
that  he  was  respected  in  the  community; 
was  in  reasonably  good  circumstances;  and 
that  no  possible  cause  could  be  assigned  for 
his  wilfully  leaving  his  home  under  the  cir- 
cumstances which  are  assigned. 

In  laying  down  the  rule  of  evidence  Mr. 
Greenleaf,  in  his  work  on  Evidence,  vol.  1, 
(16th  ed.  §  41),  says:  "It  is  not  necessary 
that  the  party  be  proved  to  be  absent  from 
the  United  States,  it  is  sufficient  if  it  ap- 
pears that  he  has  been  absent  for  seven 
years  from  the  particular  state  of  his  resi- 
dence without  having  been  heard  from.  The 
presumption  in  such  cases  is  that  the  per- 
son is  dead;  but  not  that  he  died  at  the 
end  of  the  seven  years,  nor  at  any  other  par- 
ticular time.    The  time  of  the  death  is  to  be 


particular  time  designated,  rather  than  at 
some  other  period,  and  a  different  pre- 
sumption arise,  except  that  it  is  important 
that  some  time  when  the  change  takes  place 
should  be  permanently  established." 

And  in  Whiting  v.  Nicholl,  46  111.  230,  92 
Am.  Dec.  248,  the  court  said:  "At  what 
particular  time  a  party  died  is  of  no  im- 
portance, to  one  claiming  a  right  which  be- 
comes established  on  a  death,  but  it  may  be 
important  to  one  resisting  that  right,  and 
so  it  becomes  an  afTirmative  fact,  which  the 
party  alleging  must  prove.  .  .  .  The 
English  rule  laid  down  in  Doe  ex  dem. 
Knight  V.  Nepean,  &  Barn.  &  Ad.  86,  and  in 
Nepean  v.  Doe,  2  Mees.  &  W.  894,  8  Eng. 
Rul.  Cas.  512,  that  the  only  presumption, 
where  a  person  has  been  absent  for  seven 
years  without  being  heard  of,  is  that  he  is 
dead,  but  there  is  no  presumption  as 
to  the  time  of  his  death,  whether  he  died  at 
the  beginning  or  at  the  end  of  any  particu- 
lar period  during  those  seven  years,  has  not 
been  generally  adopted  in  this  country.  As 
held  by  the  courts  of  this  country,  the  doc- 
trine is  that  a  person  once  found  to  be 
alive,  is  presumed  to  continue  to  live  until 
there  be  proof  of  the  contrary.  At  the  end 
of  seven  years  from  the  time  he  was  last 
heard  of,  the  presumption  of  life  ceases,  and 
the  opposite  presumption  of  death  takes  its 
place.  The  legal  presumption  .  .  .  estab- 
lishes not  only  the  fact  of  death,  but  also 
the  time  at  which  the  person  shall  first  be 
accounted  dead.  This  is  an  arbitrary  pre- 
sumption, but  rendered  necessary  on  grounds 
of  public  policy,  in  order  that  rights  de- 
pending upon  the  life  or  death  of  persons 
long  absent  and  unheard  of  may  be  settled 
by  some  certain  rule." 

And  in  Reedy  v.  Millizen,  166  111.  636, 
'40  N.  E.  1028,  after  stating  that  the  rule 
was  well  established  that  absence  of  seven 
years  of  a  party,  without  his  whereabouts 
being  known  and  without  having  been  heard 
from  during  that  period,  raised,  at  the  ex- 
piration of  that  time,  a  presumption  of 
death,  the  court  went  on  to  say:  "When, 
however,  a  thing  is  shown  to  exist,  its  con- 
tinuance is  presumed  until  the  contrary  is 
shown  or  a  conflicting  presumption  arises. 
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Hence,  unless  it  be  shown  that  death  occurred 
prior  to  the  e.\piration  of  the  seven  years* 
absence,  or  some  conflicting  presumption 
arises  from  the  facts  proved  which  would 
overcome  the  presumption  of  the  continu- 
ance of  life,  the  presumption  of  life  would 
obtain  until  the  full  expiration  of  the  period, 
when  the  contrary  presumption  of  death, 
from  the  continued  absence,  would  arise. 
While,  therefore,  it  is  true  that  there  is  no 
presumption  that  death  occurred  at  any  par- 
ticular time  within  the  seven  years,  it  is 
also  true  that,  in  the  absence  of  contraven- 
ing facts  or  controlling  presumptions,  it  will 
be  presumed  that  life  continued  during  the 
entire  period." 

In  Clarke  v.  Canfield,  16  N.  J.  Eq.  119, 
it  was  held  that  a  statute  providing  that 
a  person  absenting  himself  for  seven  years 
without  being  heard  from  should  be  pre- 
sumed to  be  dead  furnished  a  legal  pre- 
sumption of  the  time  of  the  death  as  well 
as  of  the  fact  of  the  death.  The  court 
said  that  the  legal  presumption,  independent 
of  the  statute,  was  that  life  continued  until 
the  contrary  was  shown,  or  until  a  different 
presumption  was  raised ;  that  in  the  absence 
of  the  statute  the  presumpticm  would  be 
that  such  person  was  still  alive,  and  that 
the  presumption  ceased  only  when  it  was 
overcome  by  the  countervailing  presumption 
of  death,  under  the  statute,  which,  however, 
did  not  operate  retrospectively. 

So,  in  Eagle  v.  Emmet,  4  Bradf.  117,  the 
court  used  the  following  language:  "Con- 
fessedly, before  the  analogy  drawn  from  the 
statutes  of  bigamy  and  life  tenancies  pre- 
vailed, it  was  a  rule  of  evidence  to  presume 
life  unless  the  contrary  was  shown.  That 
rule  still  continues,  except  so  far  as  it  has 
been  modified  by  the  presumption,  drawn 
from  the  statutes,  of  death  after  seven 
years'  absence  without  intelligence.  The 
practical  effect  of  these  two  rules,  if  both 
are  to  be  taken  as  subsisting,  is  that  when- 
ever the  law  is  invoked  as  to  rights  de- 
pending upon  the  life  or  death  of  the  absent 
party,  he  is  to  be  deemed  as  living  until  the 
seven  years  have  expired,  and  after  that  is 
to  be  deemed  as  dead.  Not  that  the  law 
finds  as  a  matter  of  fact  that  he  died  on  the 
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inferred  by  the  jury  from  the  circumstan- 
ces." In  2  Wharton's  Evidence,  §  1277,  it 
is  said:  ".  .  .  Ignorance  as  to  such  per- 
son after  due  inquiry  of  all  persons  likely 
to  know  of  him  if  he  were  alive,  cessation 
of  writing  of  letters  and  of  communications 
with  relatives,  in  which  case  the  inference 
rises  or  falls  with  the  domestic  attachments 
of  the  party.  Thus  death  may  be  inferred 
by  a  jury  from  the  mere  fact  that  a  party 
who  is  domestic,  attentive  to  his  duties,  and 
with  a  home  to  which  he  is  attached,  sud- 
denly, finally,  and  without  explanation,  dis- 
appears." In  Tisdale  v.  Connecticut  Mut. 
L.  Ins.  Co.  26  Iowa,  170,  96  Am.  Dec.  136, 
the  court  said:  "Any  facts  or  circumstances 
relating  to  the  character,  habits,  condition, 
affections,  attachments,  prosperity,  and  ob- 


jects in  life  which  usually  control  the  con- 
duct of  men  and  are  the  motives  of  their 
actions,  are  competent  evidence  from  which 
may  be  inferred  the  death  of  one  absent  and 
unheard  from,  whatever  has  been  the  dura- 
tion of  such  absence."  The  court  then  gives 
rn  instance  of  an  honoral^le,  upright  citizen, 
who  had  enjoyed  the  confidence  of  his  neigh- 
bors and  his  friends,  was  prosperous  in  busi- 
ness, rich  in  the  alTection  of  wife  and  chil- 
dren, who  disappears,  and  is  never  heard 
of  afterwards.  Says  the  court:  ''Must  sev- 
en years  pass,  or  must  it  be  shown  that  he 
was  last  seen  or  heard  of  in  peril,  before  his 
death  can  be  presumed?  No  greater  wrong 
could  be  done  to  the  character  of  the  man 
than  to  account  for  his  absence,  even  after 
the  lapse  of  a  few  short  months,  upon  the 


last  day  of  the  seven  years,  but  that  rights 
depending  on  his  life  or  death  are  to  be 
administered  as  if  he  had  died  on  that  day. 
It  is  impossible  to  say  when  he  died,  or  even 
to  assert  as  a  matter  of  fact  that  he  is 
dead ;  but  in  the  absence  of  all  evidence,  the 
law  will  account  him  as  dead  at  a  certain 
time,  and  not  before.  This  is  an  artificial 
rule,  and  of  course  cannot  be  expected  to 
square  with  the  actual  fact.  It  is  the  logical 
result  of  two  presumptions,  founded  upon 
reasons  of  convenience,  and  the  necessity  of 
fixing  upon  some  limit  within  which  the 
relations  of  the  living  to  the  absent  are  to 
be  determined,  more  than  upon  any  strong 
probabilities." 

And  in  Burr  v.  Sim,  4  Whart.  150,  33  Am. 
Dec.  50,  Chief  Justice  Gibson  said:  "The 
presumption  of  death,  as  a  limitation  of  the 
presumption  of  life,  must  be  taken  to  run 
exclusively  from  the  termination  of  the  pre- 
scribed period,  so  that  the  person  must  be 
taken  to  have  then  been  dead,  and  not  be- 
fore. Indeed  that  is  a  necessary  conclusion 
from  viewing  it  not  merely  as  a  limitation, 
but  as  a  countervailing  presumption,  which, 
as  it  does  not  supplant  its  predecessor  be- 
fore the  end  of  the  period,  assumes  no  more 
than  that  the  individual  and  the  period  ex< 
pired  together;  and  the  predecessor,  being 
still  in  force  to  rule  the  case  in  respect  to 
the  time  covered  by  it,  is  sufficient  to 
sustain  an  inference  of  intermediate  exist- 
ence throughout.  Thus  the  presumption  of 
life  continues  till  it  is  displaced  by  a  more 
potent  one,  which,  however,  has  no  retroac- 
tive force;  and  indeed  it  would  be  of  little 
use  if  it  had,  for  to  leave  the  time  of  the 
death  still  uncertain,  would  leave  a  per- 
plexity which  it  was  its  purpose  to  remove. 
It  is  undoubtedly  true  that  additional  cir- 
cumstances of  probability  may  justify  a  pre- 
sumption that  the  death  was  still  sooner; 
but  these,  where  they  operate,  introduce  a 
distinct  and  dissimilar  principle.  What 
seems  to  me  to  be  a  palpable  error  of  Chief 
Justice  Denman  in  Doe  ex  dem.  Knight  v. 
Nepean,  ...  is  the  view  he  took  of  the 
presumption  of  death  from  the  efflux  of  a 
definite  period,  as  being,  in  some  measure,  a 
natural  one  operating  within  the  period  and 
26  LJlJk.(N.S.) 


in  proportion  to  its  tendency  to  produce 
actual  belief,  and  not  merely  as  an  artificial 
one  tending  to  the  legal  conclusion  of  a  fact 
without  the  period,  which,  independently  of 
circumstances,  a  jury  is  bound  to  draw. 
.  .  .  It  certainly  has  not  been  expressly 
decided  that  the  person  must  be  taken  to 
have  lived  throughout  the  period;  but  that 
conclusion  inevitably  follows  from  the  legal 
presumption  of  life,  which,  though  prospec- 
tively rebutted  as  a  particular  period,  is 
sufficient  to  sustain  tne  allegation  of  ex- 
istence during  the  time  it  lasted." 

So,  in  Schaub  v.  Griffin,  84  Md.  567,  36 
Atl.  443,  though  it  was  held  that  while  there 
was  a  presumption  of  the  death  of  a  party 
after  seven  years'  absence  unheard  of,  there 
arose  no  presumption  of  the  time  of  the 
death,  and  therefore,  if  it  be  required  to 
establish  the  precise  period  of  death,  it  must 
be  done  by  evidence,  .  .  .  the  court  never- 
theless went  on  to  say:  "It  does  not  follow, 
however,  from  this  fact  that  there  may  not 
be  a  presumption  of  the  continuance  of  life 
during  the  waiting  period.  Indeed  it  seems 
difficult  to  state  any  sufficient  reason  why 
a  person  shown  to  be  alive  at  any  particular 
period  of  time  should  not  be  presumed  to 
continue  to  live,  until  there  is  proof  from 
which  the  fact  of  death  can  be  found,  or  the 
legal  presumption  of  death  arises.  That 
such  a  presumption  does  not  arise  until  the 
seven  years  have  expired  carries  with  it,  in 
the  total  absence  of  proof,  the  presumption  of 
life  until  that  period  has  elapsed,"— citing 
Montgomery  v.  Bevans,  1  Sawy.  653,  Fed. 
Cas.  No.  9,735,  to  the  effect  that  a  person 
once  shown  to  be  alive  is  presumed  to  con- 
tinue to  live  "until  his  death  is  presumed  to 
have  occurred,  that  is,  at  the  end  of  the  seven 
years." 

And  in  Hancock  v.  American  L.  Ins.  Co. 
62  Mo.  26,  though  it  was  declared  that, 
where  a  party  had  been  absent  seven  years 
without  having  been  heard  of,  the  presump- 
tion then  arising  was  that  he  was  dead,  but 
there  was  none  as  to  the  time  of  his  death, 
— as  to  whether  he  died  at  the  beginning  or 
at  the  end  of  any  particular  period  during 
those  seven  years, — and  that  if  it  be  impor- 
tant to  anyone  to  establish  the  precise  time 
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{ground  of  a  wanton  abandonment  of  his 
family  and  friends."  And  this,  we  think, 
is  in  accordance  witn  the  almost  universal 
authority.  This  was  the  view  taken  by  the 
trial  court  on  this  particular  question,  as 
shown  from  his  remarks  in  granting  the  non- 
suit. The  court  said:  "This  case  as  far  as 
the  matter  of  the  presumption  of  death  is 
concerned,  and  whether  it  is  necessary  tp 
overcome  that  presumption,  or  to  establish 
any  presumption,  as  to  the  time  of  his  death, 
I  think  the  case  in  26  Iowa  presents  a  state- 
ment of  facts  almost  parallel  with  those  in 
this  case,  and  that  the  ruling  of  the  court 
there  was  that  such  circumstances  could  go 
to  the  jury,  and  should  be  considered  by 
them  in  determining  whether  the  death  oc- 
curred at  the  expiration  of  the  period,  or  as 
to  when  it  did  actually  occur.' 


tt 


But  the  court  indicated  that,  because  the 
appellant  had  taken  the  position  in  the  di- 
vorce proceeding  that  her  husband  was 
alive,  she  should  now  be  estopped  from 
denying  that,  and  claiming  that  he  died  be- 
fore the  divorce  action  was  commenced. 
The  case  was  taken  from  the  jury  for  that 
reason.  On  this  proposition  we  are  unable 
to  agree  with  the  learned  trial  court.  The 
divorce  action  brought  by  her  has  nothing 
to  do  with  determining  the  time  of  Schnei- 
der's death.  Her  opinion  on  that  subject 
could  not  determine  that  question;  and,  as 
to  the  effect  of  that  opinion  on  her,  we  do 
not  think,  under  the  circumstances,  that  it 
should  work  an  estoppel.  The  action  was 
brought  under  the  advice  of  counsel,  for  the 
purpose  of  clearing  her  title.  She  was  not 
certain  as  to  his  fate,  but  it  should  not  es- 


of  such  person's  death,  it  must  be  done  by 
evidence  of  some  sort,  to  be  laid  before  the 
jury  for  that  purpose,  beyond  the  mere  lapse 
of  seven  years,  tlie  following  language  waa 
also  used:  "Whoever'  finds  it  important  to 
establish  death  at  any  particular  period 
must  do  so  by  some  kind  of  evidence.  The 
evidence  need  not  be  direct  or  positive;  it 
may  depend  upon  circumstances,  but  it 
should  be  of  such  a  character  as  to  make 
it  more  probable  that  the  person  died  at  a 
particular  time,  than  that  he  survived. 
When  a  person  is  known  to  be  alive  at  a 
certain  time,  there  is  a  presumption  of  the 
continuance  of  his  life,  and,  to  overcome 
this  presumption,  evidence  must  be  adduced 
tending  to  show  at  what  particular  period 
he  died." 

And  in  Pennefather  v.  Pennefather,  Ir. 
Rep.  6  Eq.  171,  though  the  court  said  that 
there  was  "undoubtedly,  no  presumption  of 
the  time  of  death  witlun  the  seven  years' 
period,  and  if  it  be  necessary  to  prove  death 
at  any  time  prior  to  its  expiration,  it  must 
be  proved  like  any  other  fact;"  yet  it  added 
that  it  was,  however,  obvious  that  when  the 
object  was  not  to  prove  the  time  of  death, 
but  the  continuance  of  life,  there  must  be 
taken  into  "consideration  that  presumption 
of  continuance  without  which  most  affairs 
of  human  life  could  not  be  carried  on."  Ac- 
cordingly, it  was  held  that  where  the  father 
of  one  presumed,  after  seven  years'  absence, 
to  be  dead,  died  less  than  a  month  after  his 
son  was  last  heard  of,  it  would  be  presumed 
that  the  son  survived  the  father. 

And  the  following  authorities  also  sup- 
port the  proposition  that  the  death  of  one 
presumed  to  be  dead,  from  absence,  must  be 
presumed  to  have  occured  at  the  expiration 
of  the  period,  in  the  absence  of  evidence 
tending  to  show  when  in  fact  he  did  die: 
Lawson,  Presumptive  Ev.  251 ;  Moffit  v.  Var- 
dcn,  6  Cranch,  C.  C.  G58,  Fed.  Cas.  No.  9,689 ; 
Doe  ex  dem.  Cofer  v.  Roe,  1  Ga.  538;  Tilly 
V.  Tilly,  2  Bland,  Ch.  444;  Kauz  v.  Great 
Council,  I.  O.  R.  M.  13  Mo.  App.  341 ;  Smith 
V.  Knowlton,  11  N.  H.  191;  Burkhardt  v. 
Burkhardt,  63  N.  J.  Eq.  479,  52  Atl.  290: 
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Re  Sullivan,  51  Hun,  378,  4  N.  Y.  Supp.  59; 
Morrow  v.  McMahon,  35  Misc.  348,  71  N. 
Y.  Supp.  961;  Re  Davenport,  37  Misc.  455, 
75  N.  Y.  Supp.  034;  Stouvenel' v.  Stephens, 
2  Daly,  319;  Bradley  v.  Bradley,  4  Whart. 
173;  Whiteside's  Appeal,  23  Pa.  114;  Re 
Mutual  Ben.  Co.  174  Pa.  1,  52  Am.  St.  Rep. 
814,  24  Atl.  283;  Rhodes's  Estate,  10  Pa. 
Co.  Ct.  386;  Craig  v.  Craig,  Bail.  Eq.  102; 
Corley  v.  HoUoway,  22  S.  C.  380;  Doe  ex 
dem.  Hagerman  v.  Strong,  4  U.  C.  Q.  B. 
510,  subsequent  appeal,  8  U.  C.  Q.  B.  291. 

The  following  South  Carolina  cases  would 
seem  to  support  the  conclusion  that  the  pre- 
sumption of  death,  from  absence,  raises  the 
further  presumption  that  the  party  died 
about  the  time  he  disappeared,  but  a  pe* 
rusal  of  the  cases  will  show  that  the  con- 
clusion reached  was  more  an  inference  from 
circumstances  than  a  presumption  of  law. 

In  Naisor  v.  Brockaway,  Rich.  Eq.  Cas. 
449,  it  was  held  that  the  presumption  was 
that  the  death  of  one  not  heard  of  for  seven 
years  occurred  at  the  commencement  of  that 
period.  To  quote  from  the  opinion  of  Chan- 
cellor Harper:  "When  a  person  l«»ve8  his 
home  and  family,  and  goes  abroad,  the 
natural  and  general  presumption  is  that  his 
family  and  friends  will  be,  from  time  to 
time,  advised  of  his  situation  and  move- 
ments. If  this  be  omitted  for  any  unusual 
length  of  time,  this  naturally  raises  a 
suspicion  that  it  is  owing  to  some  casualty, 
— it  may  be  death,  or  to  some  minor  casual- 
ty, as,  sickness,  imprisonment,  or  shipwreck. 
When  the  period  of  seven  years  has  elapsed, 
however,  the  law  presumes  that  it  was  oc- 
casioned by  death,  and  not  by  any  minor 
casualty.  Not  death  at  the  end  of  the 
period;  but  that  the  ignorance  of  his  ex- 
istence  during  the  whole  period  was  the 
consequence  of  his  death.  This  seems,  na- 
turally, to  have  relation  to  the  earliest 
period  when  his  existence  became  uncertain. 
I  do  not  say  that  circumstances  may  not 
exist  to  occasion  a  mod  ideation  of  the  rule; 
but  I  am  satis6ed  the  general  rule  must 
be  as  I  have  supposed."  It  may  be  of  inter- 
est to  add  that  there  is  a  note  at  the  end 
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top  her  anyway,  for  she  might  have  heen 
honestly  of  the  opinion  at  that  time  that  he 
was  probably  alive.  Necessarily  it  could 
have  been  nothing  more  than  a  probability, 
for  she  had  not  heard  from  him.  And  aft- 
erwards she  might  have  received  informa- 
tion which  would  cause  her  to  change  her 
mind  in  that  respect,  or  further  reflection, 
without  any  further  testimony,  might  have 
wrought  a  change  of  opinion.  So  that  this 
case,  it  seems  to  us,  ought  to  be  tried  on  the 
merits,  and  the  truth  elicited  without  re- 
gard to  what  was  testified  in  any  other  case, 
which  is  really  no  evidence  in  this  case.  In 
addition  to  this,  an  estoppel  must  be  mutu- 
al. There  is  nothing  in  this  case  to  indicate 
that  the  respondent  was  in  anyway  injured 
by  the  position  taken  by  the  appellant  in 
the  divorce  proceeding,  or  that  by  reason  of 


such  position  anything  was  done,  or  neglect- 
ed to  "be  done,  by  it  which  would  in  any 
manner  prejudice  it  It  is  fundamental 
that  a  party  relying  upon  an  estoppel  must 
show  that  he  has  been  prejudiced  by  the 
act  of  the  party  whom  he  is  seeking  to  estop. 
Estoppels  operate  only  towards  parties  or 
privies,  and  the  party  who  pleads  an  estop- 
pel must  be  one  who  has  in  good  faith  been 
led  to  his  injury.  16  Cyc.  Law  &  Proc.  p. 
777. 

Some  definitions  of  estoppel  are  cited  by 
the  respondent,  to  the  effect  that,  in  the 
broad  sense  of  the  term,  estoppel  is  a  bar 
which  precludes  a  person  from  denying  the 
truth  of  a  fact  which  has,  in  contemplation 
of  law,  become  settled  by  the  acts  and  pro- 
ceedings of  judicial  or  legislative  ofiicers,  or 
by  the  act  of  the  party  himself,  either  by 


of  this  case  stating  that,  after  the  decree 
and  the  distribution  of  the  property  in  ques- 
tion, the  person  presumed  to  be  dead  made 
hia  appearance  in  Charleston  in  good  health, 
as  the  writer  of  the  note  was  infornicd,  who 
was  apparently  the  chancellor  himself,  as 
the  initials  signed  thereto  correspond  to  his. 

In  Canady  v.  George,  6  Rich.  Eq.  103, 
Judge  Wardlaw  said  that  the  lapse  of  seven 
years  raised  merely  the  presumption  of 
death,  without  absolutely  fixing  the  date  of  it 
at  one  rather  than  another  day  of  the  seven 
years,  and  left  the  date  to  be  inferred  from 
all  the  circumstalnces  of  each  particular 
case.  "Where  the  presumption  in  such  case 
is  complete  by  a  long  blank  in  the  history 
of  the  individual  (in  the  present  case  for 
forty  years),  it  is  more  natural  and  reafton- 
able  to  fix  his  death  near  the  beginning  of 
his  unexplained  absence  and  of  uncertainty 
as  to  his  continuing  life;  especially  where 
this  conclusion  is  needed  as  a  shield  from 
crime,  or  a  protection  of  accrued  rights." 

In  Godfrey  v.  Schmidt,  Cheves,  Eq.  67, 
the  court  thought  it  unnecessary  to  deter- 
mine at  what  particular  time  the  person 
unheard  of  for  more  than  seven  years  had 
in  fact  died,  but,  for  the  purposes  of  quiet- 
ing the  defendant's  title  under  twenty  years' 
jH>6session,  dated  the  death  of  one  who  liad 
gone  beyond  seas  and  was  never  after  hoard 
of,  from  his  departure,  there  being  no  evi- 
dence whatever  as  to  the  precise  time  there- 
of. 

Attention  may  here  be  called  to  Webster 
V.  Birchmore,  13  Ves.  Jr.  362,  sometimes 
cited  to  support  the  proposition  that  the 
presumption  of  death  from  length  of  time 
has  relation  to  the  commencement  of  the 
period,  which  indeed  is  the  language  of  the 
headnote  thereto.  The  case  was  upon  ex- 
ception to  the  master's  finding,  that  a  per- 
son who  had  not  been  heard  of  during 
twenty-three  years  previous  to  the  date  o? 
the  report  could  not  be  presumed  to  have 
Burvived  one  who  had  died  five  or  six  years 
after  the  first  person's  disappearance,  though 
when  he  last  appeared  he  was  in  a  very 
bad  state  of  health  and  was  to  have  re- 
28  L.R.A.(N.S.) 


turned  in  six  months.  All  that  Lord  Chan- 
cellor Erskine  said  in  allowing  the  exception 
wasi  **If  at  the  end  of  five  or  six  years 
we  were  to  have  pronounced  upon  the  fact 
of  this  man's  existence,  the  conclusion  that 
he  was  then  living  would  not,  perhaps,  have 
been  the  subject  of  exception ;  but  after  this 
lapse  of  time,  since  he  appeared  in  a  des- 
perate state  of  health,  and  was  to  have  re- 
turned to  his  relation  in  six  months,  surely 
he  must  be  taken  to  have  died."  In  other 
words,  the  circumstances  shown  were,  in  the 
absence  of  evidence  to  the  contrary,  suffi- 
cient to  establish  his  death  before  his  rela- 
tive died. 

In  Cone  v.  Dunham,  59  Conn.  145,  8 
L.R.A.  647,  20  Atl.  311,  which  was  an  action 
by  the  executors  of  one  presumed  to  be  dead, 
from  absence,  to  establish  a  claim  against 
the  estate  of  another  deceased  person,  and 
in  which  it  appeared  that  the  claim  was 
barred  unless  the  plaintiffs  could  show  that 
there  was  no  one  to  present  it  within  the 
period  of  limitation,  it  was  held  that  there 
was  no  legal  presumption  that  the  plain- 
tiffs' testate  was  not  living  when  the  time 
limited  for  the  presentation  of  the  claim 
expired. 

In  Stevens  v.  McNamara,  36  Me.  176,  58 
Am.  Dec.  740,  in  which  the  question  was 
merely  whctlicr  a  certain  person  was  dead, 
regardless  of  the  date  of  his  death,  it  was 
said  that  ordinarily,  in  the  absence  of  evi- 
dence to  the  contrary,  the  continuance  of 
life  of  an  individual  to  the  common  pge  of 
man  would  be  assumed  as  a  presumption  of 
law,  and  that  the  burden  of  proof  would  be 
upon  the  person  alleging  death,  but,  after 
the  absence  of  seven  years  from  his  home 
or  place  of  residence  without  intelligence 
respecting  him,  the  presumption  of  life 
ceased,  and  it  would  be  incumbent  upon  the 
other  party  asserting  it  to  prove  that  the 
person  was  alive  within  that  time. 

In  Chapman  v.  Kullman,  191  Mo.  237,  89 
S.  W.  924,  in  which  the  question  was  merely 
whether  a  certain  party  was  dead,  the  court, 
after  holding  that  her  death  would  be  pre- 
sumed Uqxa  her  absence,  added  that  thera 
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conventional  writing,  or  by  representations, 
express  or  implied,  in  pais.  And,  further, 
^'because  a  man's  own  act  or  acceptance 
stoppeth  or  close th  up  his  mouth  to  allege 
or  plead  the  truth."  But  while  this  is  true 
of  what  an  estoppel  is  in  the  abstract,  the 
party  pleading  it  must  show  that  he  has 
been  injured  by  reason  of  the  acts  of  the 
party  which  he  claims  to  be  an  estoppel,  by 
reason  of  having  relied  on  the  representa- 
tions of  the  person  sought  to  be  estopped,  so 
that  his  position  with  reference  to  the  mat- 
ter in  hand  has  been  changed  to  his  disad- 
vantage. In  this  case  it  is  not  attempted  to 
be  shown  in  anyway,  and  does  not  appear 
in  anyway,  that  the  respondent  was  preju- 
diced by  Mrs.  Schneider's  action  in  obtaining 
a  divorce  from  her  husband;  and  it  is  diffi- 
cult to  understand  how  it  could  be  shown. 
The  case  which,  it  is  said,  the  court  relied 
upon,  viz.,  Potvin  v.  Denny  Hotel  Co.  37 
Wash.  323,  79  Pac.  »40,  is  not  in  point,  be- 
cause there  the  party  complaining  had  felied 
upon  Potvin's  representations  in  the  first 
instance,  and  had  purchased  the  property  by 
reason  of  said  representations.  But  here 
nothing  of  the  kind  appears.  If  the  fact 
existed  that  Schneider  was  dead  at  the  time 
Mrs.  Schneider  ceased  to  pay  his  dues,  that 
fact  fixed  the  liability  of  the  respondent,  and 
it  could  not  be  modified  or  changed  by  any 
opinion  expressed  by  Mrs.  Schneider. 

This  question  was  directly  passed  upon  in 
Keels  v.  Mutual  Reserve  Fund  Life  Asso. 
(C.  0.)  29  Fed.  108,  where  a  woman  had 
stated  to  the  insurance  company  that  the 
death  of  her  husband  had  been  caused  by 
suicide,  and  afterwards  claimed  that  she  had 
been  mistaken,  and  that  the  real  cause  of 
was  accident,  and  not  suicide.  The  court, 
in  passing  upon  that  question,  and  upon 
some  rules  that  had  been  laid  down,  viz., 
not  that  the  mistake  could  not  be  corrected, 
but  that  the  change  of  theory  ought  to  have 
been  submitted  before  the  action  to  defend- 
ant, said:  'This  rule,  however,  seems  to  be 
very  strict,  and  should  not  be  applied  except 


to  prevent  the  insurer  from  surprise  or  in- 
jury flowing  from  the  acts  of  the  plaintiff. 
The  fact  of  death  is  communicated  to  the 
insurer.  The  question  is  made.  Did  that 
death  occur  within  the  risks  assumed?  The 
proofs  by  the  claimant  are  submitted  early 
after  the  death,  and  on  such  information  as 
can  then  be  obtained.  The  insurer  takes 
his  own  time.  He  examines  the  proofs,  and 
makes  his  own  investigation  elsewhere, — 
gathers  all  the  testimony  he  can.  Is  it  just 
to  deprive  the  claimant  of  any  results  favor- 
able to  him  which  such  investigation  may 
disclose?  Suppose  that,  the  facts  changing 
altogether,  the  character  of  the  death  be  dis- 
covered after  action,  or  on  the  trial,  in  the 
unexpected  disclosure  by  a  witness  under 
cross-examination,  shall  the  claimant  be  de- 
prived of  this,  and  shall  the  jury  be  told  to 
disregard  it,  and  find  against  the  truth?" 
That  was  a  good  deal  stronger  case  in  favor 
of  respondent  than  the  case  at  bar,  where 
no  communication  or  representation  what- 
ever had  been  made  to  the  insurance  com- 
pany, but  such  representation  had  been  made 
only  in  a  proceeding  to  which  the  insurance 
company  was  not  a  party. 

Under  the  law  and  the  equities  of  the 
case,  we  think  the  court  erred  in  taking  the 
case  from  the  jury,  and  the  judgment  is 
therefore  reversed,  with  instructions  to  pro- 
ceed with  the  trial  of  the  cause. 

Rudkin,  Ch.  J.,  and  Crow,  Fallerton, 
and  Gose,  JJ.,  concur. 

Mount,  J.,  dissenting: 

To  my  mind  important  facts  are  omitted 
from  the  statement  of  the  case  made  in  the 
majority  opinion.  At  the  time  the  insured 
disappeared  he  left  a  deed  transferring  all 
his  property  to  the  name  of  his  wife.  He 
did  not  state  to  what  mines,  or  with  whom, 
he  was  going,  although  he  had  ample  op- 
portunity to  do  both.  This  is  an  action 
upon  a  contract  of  insurance.  Before  the 
appellant  can  recover  she  must  show  that 


was  no  presumption  that  she  died  at  any 
particular  time  within   the  seven  years. 

In  Re  Losee,  46  Misc.  303,  04  N.  Y.  Supp. 
1082,  affirmed  upon  opinion  of  lower  court 
in  119  App.  Div.  107,  104  N.  Y.  Supp,  1132, 
it  was  held  that  where  a  person  disappeared 
without  any  explanation  other  than  the  sup- 
position that  he  intended  to  commit  suicide, 
the  presumption  was  that  after  the  expira- 
tion of  seven  years  he  was  dead,  and  that, 
while  the  court  under  special  circumstances 
could  specifically  decree  that  the  death  hap- 
pened at  some  intermediate  period,  yet,  in 
the  absence  of  any  such  determination,  the 
time  of  death  would  ordinarily  date  from 
the  decree  adjudging  the  party  dead. 

The  question  here  discussed  arises,  of 
course,  only  when  there  is  a  complete  lack 
of  evidence  as  to  the  time  of  death.  If 
26  L.R.A.(N.S.) 


circumstances  are  shown  from  w^hich  death 
may  be  inferred,  it  then  becomes  a'  question 
of  fact,  to  be  proven  like  any  other  fact, — 
a  proposition  supported  not  only  by  all  the 
cases  herein  cited,  but  also  by  the  following 
authorities:  1  Greenl.  Ev.  "lOth  ed.  41;  1 
Elliott,  Ev.  114;  Cooper  v.  Cooper,  86  Ind. 
75;  Leach  v.  Hall,  95  Iowa,  619,  64  N.  W. 
792;  Bailey  v.  Bailey,  36  Mich.  181;  Winter 
V.  Supreme  Lodge,  K.  P.  96  Mo.  App.  1, 
69  S.  W.  662,  subsequent  appeal  101  Mo. 
App.  550,  73  S.  W.  877;  Sheldon  v.  Ferris, 
45  Barb.  124;  Seligman  v.  Sonneborn,  1 
How.  Pr.  N.  S.  465;  Shown  v.  McMackin, 
9  Lea,  601,  42  Am.  Rep.  680;  Hess  v.  Webb 
(Tex.  Civ.  App.)  113  S.  W.  618;  Dowley  v. 
Winfield,  14  Sim.  227;  Ommaney  v.  Stil- 
well,  23  Beav.  328;  Re  Beasnev,  L.  R.  7  Eq. 
498;  Hickman  v.  Upsall,  L,  R.  20  Eq.  130. 
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the  insured  is  dead,  and  also  that  he  died 
while  the  policy  was  in  force.  The  policy 
was  allowed  to  lapse  after  the  Insured  had 
been  gone  for  two  years.  It  is  the  rule  that 
a  presumption  of  death  follows  after  an 
absence  of  seven  years,  under  certain  condi- 
tions; but,  under  the  conditions  shown  in 
this  case,  I  do  not  think  there  can  be  any 
presumption  that  the  insured  died  within 
the  two  years  following  his  disappearance, 
or  that  he  is  now  dead.  He  deliberately  dis- 
appeared, after  making  over  all  his  property 
to  his  wife,  and  without  making  known  to 
his  relatives  where  or  with  whom  he  was 
going,  and  therefore  under  circumstances 
which  show  that  in  all  probability  he  is 
still  alive. 

I  think  the  judgment  should  be  affirmed, 
and  therefore  dissent. 

Chadwlck,  J.,  concurs. 
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IDA  BEHLMER,  Respt., 

V. 

GRAND  LODGE  OF  THE  ANCIENT  OR- 
DER OF  UNITED  WORKMEN  OF  MIN- 
NESOTA, Appt. 

(—  Minn.  — ,  123  N.  W.  1071.) 

Evidence  —  proof  of  death  —  sufficiency. 

1.  The  contract  under  which  a  certificate 
of  membership  was  issued  by  appellant  pro- 
vided that  proofs  of  death  of  any  member 
should  be  furnished  by  the  beneficiary  and 
filed  with  the  grand  recorder,  before  the 
lodge  would  be  in  any  way  liable,  and  ''no 
action  or  proceeding  to  recover  upon  the 
beneficiary  certificate  issued,  in  or  upon 
which  this  grand  lodge  is  claimed  to  be  lia- 
ble, shall  be  commenced  or  maintained  by 
any  person  or  persons  until  proofs  of  death 
can  be  furnished  and  passed  upon  by  the 
eommittee  of  finance  or  by  the  board  of  di- 
rectors, as  hereinbefore  provided." 

In  an  action  brought  by  the  beneficiary 
upon  the  certificate  for  the  death  of  the  iiv 
sured,  in  this  case,  held,  the  character  of 
the  insured,  the  manner  of  his  life,  his  re- 
lationship to  his  family,  and  the  circum- 
stances of  his  disappearance,  together  with 
the  fact  that  he  had  not  been  seen  or  henrd 
from  for  the  period  of  seven  years,  consti- 
tuted evidence  suflScient  to  justify  the  jury 
in  finding  that  the  insured  died  prior  to  the 
29th  of  July,  1902. 

Headnotes  by  Lewis,  J. 

Note. —As  to  time  of  death  of  one  pre- 
•luned  to  be  dead  from  absence,  see  note 
to  Butler  t.  Supreme  Court,  I.  0.  F., 
ante,  293. 
9«  T.H  A./K.R.I 


Instruction  —  presumption  of  death  — 
absence. 

2.  When  considered  in  connection  with 
the  entire  charge,  the  court  did  not  err  in 
instructing  the  jury  that  a  presumption  of 
aeath  arose  after  the  period  of  seven  years, 
if  they  should  find  from  the  evidence  that 
on  July  17,  1901,  the  insured  left  his  home, 
wife,  and  children,  had  never  returned,  and 
no  tidings  from  him  had  ever  been  received. 

Insurance  —  proof  of   death  —  filing  — 
time  —  construction  of  policy. 

3.  Properly  construed,  the  contract  pro- 
vided that  no  cause  of  action  arose  until 
proofs  of  death  were  furnished  or  produced 
by  the  beneficiary,  and  such  proofs  must  be 
furnished  within  a  reasonable  time  after 
death,  according  to  the  circumstances,  and 
not  necessarily  within  the  statutory  limi- 
tation for  the  time  of  death. 

Same  —  benefit    certificate  —  proofs     of 
death  —  time  —  estoppel. 

4.  In  assuming  that  the  insured  died 
within  one  year  from  the  date  of  his  dis- 
appearance, and,  in  thereafter  stopping  pay- 
ment of  assessments  on  that  account,  the 
beneficiary  did  not  surrender  her  right  to 
produce  proofs  of  death  within  a  reasonable 
time  after  such  proofs  were  available. 

We  find  no  errors  in  the  court's  instruc- 
tions to  the  jury. 

* 

(O'Brien  and  Brown,  JJ.,  dissent.) 


(December  24,  1909.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  District  Court  for  Winona  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
a  benefit  insurance  certificate.    Afiirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  B.  Anderson,  for  appel- 
lant: 

The  presumption  of  death,  after  seven 
years'  absence  of  a  person,  with  no  tidings 
from  him  having  been  received  by  his  fami- 
ly, arises  only  when  it  is  shown  that  the 
person  who  disappeared  led  a  good  life,  was 
prosperous,  happy,  and  contented,  and  there 
was  no  good  reason  why  he  should  not  have 
returned  seasonably,  if  he  were  alive. 

Spahr  V.  Mutual  L.  Ins.  Co.  98  Minn.  471, 
108  N.  W.  4. 

A  cause  of  action  under  the  certificate  ac- 
cvned  at  the  date  of  the  death  of  the  per- 
son to  whom  same  was  issued,  if  he  did  die, 
as  rlJeged,  prior  to  July  29,  1902. 

Litchfield  v.  McDonald,  35  Minn.  107,  28  N. 
W.  191;  Ganger  v.  Ganser,  83  Minn.  200,  85 
Am.  St.  Rep.  461,  86  N.  W.  18;  State  ex  rel. 
Slingerland  v.  Norton,  59  Minn.  430,  61  N. 
W.  458;  Cook  V.  Carpenter,  4  A.  &  E.  Ann. 
Cas.  728,  note;  Harrison  v.  Masonic  Mut. 
Ben.  Soc.  59  Kan.  29,  51  Pac.  893;  Kauz  v. 
i  Great  Council,  I.  A.  R.  M.  13  Mo.  App.  341. 
20 
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Messrs.  Webber  &  Lees  and  Theodore 
Buehler,  for  respondent: 

The  jury  was  justified  in  finding  that 
Behlmer  was  dead,  and  that  his  death  oc- 
curred prior  to  July  29,  1902. 

Northwestern  Mut.  L.  Ins.  Co.  v.  Stevens, 
18  aC.A.107,36  U-  S.  App.  401,  71  Fed.  260; 
Policemen's  Benev.  Asso.  v.  Ryce,  213  111. 
19,  104  Am.  St.  Rep.  199,  72  N.  E.  764 ;  Cow- 
an V.  Lindsay,  30  Wis.  686;  State  v.  Plym, 
43  Minn.  385,  45  N.  W.  848;  Spahr  v.  Mu- 
tual L.  Ins.  Co.  98  Minn.  471,  108  N.  W.  4; 
Hancock  v.  American  L.  Ins.  Co.  62  Mo.  26; 
Mutual  Ben.  L.  Ins.  Co.  v.  Martin,  108  Ky. 
11,  66  S.  W.  694;  Winter  v.  Supreme  Lodge 
K.  P.  96  Mo.  App.  1,  69  S.  W.  662. 

Plaintiff's  cause  of  action  accrued  when 
proofs  of  death  were  furnished,  and  plain- 
tiff had  a  reasonable  time  in  which  to  fur- 
nish such  proofs. 

Davidson  v.  Old  People's  Mut.  Ben.  Soc. 
39  Minn.  303,  1  L.R.A.  482,  39  N.  W.  803; 
Rines  v.  German  Ins.  Co.  78  Minn.  46,  80 
N.  W.  839;  Fletcher  v.  German-American 
Ins.  Co.  79  Minn.  337,  82  N.  W.  647 ;  Chand- 
ler V.  St.  Paul  F.  &  M.  Ins.  Co.  21  Minn. 
85,  18  Am.  Rep.  385;  Brown  v.  Brown,  28 
Minn.  601,  11  N.  W.  64;  Horton  v.  Seymour, 
82  Minn.  635,  85  N-  W.  651 ;  Portner  v.  Wil- 
fahrt,  85  Minn.  73,  88  N.  W.  418;  Branch  v. 
Dawson,  33  Minn.  399,  23  N.  W.  552;  Koelz- 
er  V.  First  Nat.  Bank,  125  Wis.  695,  2  L.R.A. 
(N.S.)  571,  110  Am.  St.  Rep.  870,  104  N.  W. 
838,  4  A.  &  £.  Ann.  Cas.  1144. 

What  is  a  reasonable  time  within  which 
to  make  proof  of  death  is  a  question  of  fact 
for  the  jury,  and  depends  upon  the  facts 
and  circumstances  of  each  particular  case. 

Fletcher  v.  German-American  Ins.  Co.  79 
Minn.  337,  82  N.  W.  647;  Smith  v.  E.  W. 
Backus  Lumber  Co.  64  Minn.  447,  67  N.  W. 
358;  Rothenberger  v.  Northwestern  Consol. 
Mill.  Co.  57  Minn.  461,  59  N.  W.  531;  Dun- 
nell,  Minn.  Prac.  677 ;  Whiteley  v.  Equitable 
Life  Assur.  Soc.  72  Wis.  170,  39  N.  W.  369; 
McDonnell  v.  Branch  Bank,  20  Ala.  313; 
Codman  v.  Rogers,  10  Pick.  119;  25  Cyc. 
Law  &  Proc.  p.  1207. 

Lewis,  J.,  delivered  the  0];^nion  of  the 
court: 

September  15,  1882,  appellant  issued  its 
benefit  certificate  to  one  Fred  Behlmer,  hus- 
band of  respondent,  whereby  it  was  provided 
that  $2,000  should  be  paid  to  respondent,  as 
beneficiary,  at  his  death.  Behlmer  paid  the 
assessments  until  July  17,  j^pQl^  when  he  left 
his  home  and  was  never  thereafter  heard 
from.  Respondent  paid  the  assessments  un- 
til July  28,  1902,  after  which  no  assessments 
were  paid.  On  July  20,  J^OS,  respondent's 
attorney  requested  appellatit  to  furnish 
blank  forms  upon  which  to  make  proof  of 
the  husband's  death,  .and  the  request  was  re- 
26  L.R.A.(N.S.) 
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fused  on  the  ground  that  appellant  was  not 
liable  on  the  certificate.  Respondent  exe- 
cuted  an  affidavit  setting  forth  the  fact  of 
her  husband's  disappearance  and  the  absence 
of  tidings  from  him,  and  on  the  17th  of  Au- 
gust,  1908,  demanded  payment  of  the  amount 
of  the  certificate,  which  was  refused.  This 
action  was  commenced  on  the  12th  of  Octo- 
ber, 1908. 

1.  Was  the  jury  justified  in  finding  from 
the  evidence  that  Fred  Behlmer  was  dead, 
and  that  death  occurred  prior  to  July  2£, 
1^02?     According   to   the    record,    Behlmer 
moved  to  Crookston,  Minnesota,  in  1879,  and 
was  married  to  respondent  at  that  place  in 
1882.     He  was  bookkeeper  until  about  1884, 
when  he  became  a  partner  in  the  shoe  busi< 
ness,  later  sold  out  his^  interest,  and  for  a 
number  of  years  clerked   in  different  shoe 
stores,  until  a-bout  1898,  when  he  bought  a 
farm  near  Crookston,  where  he  lived  until 
the  fall  of  1900,  when  he  returned  to  Crook- 
ston and  went  into  the  dairy  business,  which 
he  continued  until  his  disappearance.    There 
were  six  children,  all  living  in  1901,  and  the 
record  shows  that  he  always  provided   for 
his  family;   that  they  lived  harmoniously; 
that  he  was  a  man  of  good  habits,  spending 
most  of  his  leisure  at  home;   that  his  as- 
sociates were  good ;  that  he  was  generally  a 
respected  citizen ;  that  physically  he  was  not 
strong;  and  that  several  months  prior  to  his 
disappearance    had  been  in    rather    p^^rer 
health  than  usual,  neither  eating  nor  sleeps 
ing    well,    and    became   very    quiet,    saying 
little  or  nothing  to  any  of  the  family.    Aft- 
er breakfast  on  July  17,  1901,  he  left  the 
milk  wagon,  ready  for  delivery,  in  the  yard, 
and  went  into  the  house  and  upstairs,  where 
he  remained  about  half  an  hour,  came  down, 
and  passed  through  the  room  where  his  wife 
was  working,  but  went  out  without  saying 
anything,  and  a  few  minutes  later  she  looked 
out  and  saw  him  walking  downjthe  railroad 
txAc^s  towards  the  city.     He  left  without 
a  word  of  explanation  or  farewell  to  any- 
one, dressed  in  his  working  clothes,  carry- 
ing nothing  with   him,  and,  so  far  as  re- 
spondent knew,  had  no  money.    The  police  of 
Crookston  looked  for  him  in  the  city  and 
vicinity    without    success,    and    respondent 
notified  the  relatives,  on  both  sides,  of  his 
disappearance,    and    the  Crookston    papers 
published  an  account  of  it;  but  from  that 
time,  according  to  the  evidence,  he  has  never 
been  either  seen  or  heard   from. 

From  this  state  of  facts,  the  jury  found 
that  he  died  sometime  before  July  29,  1902. 
The  conclusion  of  the  jury  was  warranted 
by  the  evidence.  The  fact  that  Behlmer  dis- 
appeared during  the  day,  and  was  not  seen 
by  anybody  after  that  time  in  a  community 
where  he  was  well  known;  that,  bo  far  as 
any  one  knew,  he  had,  no  money  for  traveling 
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expenses;  and  the  probability  that  he  would 
have  communicated  with  his  family  had  he 
succeeded  in  getting  to  some  other  part  of 
the  country,  and  was  alive,  were  all  circum- 
stances which  pointed  to  hii|..death  at  or 
about  the  time  of  his  disappearance. 

2.  On    the    question    of    presumption    of 
deaths  the  court  instructed  the  jury  as  fol- 
lows:    "If  you  find  from  the  evidence  that 
on  the  17th  day  of  July,  1901,  Behlmer — 
that  is,  Fred — left  his  home,  wife,  and  chil- 
dren, and  that  he  has  never  returned,  and 
that  no  tidings  from  him  have  ever  been  re- 
ceived by  his  family,  a  presumption  arises 
after   seven  years  that  he  Is  dead."     This 
language   is    assigned    as    error,   upon    the 
ground    that    it    omitted    several    elements 
necessary   to  establish   the  presumption  of 
death,  viz.,  that  he  led  a  good  life,  was  pros- 
perous, happy,  and  contented,  and  that  there 
was  no  good  reason  why  he  should  not  have 
returned  seasonably,  if  he  were  alive.    This 
part  of  the  charge  did  not  embrace  all  of 
the  evidence  bearing  on  the  subject;  but  the 
court  further  instructed  the  jury  that,  in 
determining  whether  Behlmer  was  dead,  and, 
if  so,  when  death  occurred,  they  should  take 
into  consideration  the  facts  and  circumstan- 
ces surrounding  his  alleged  disappearance, 
any  possible  motive  for  leaving  his  home, 
and  not  returning  to  his  family  and  occu- 
pation, his  attachment,  if  it  existed,  to  his 
family,  his  business  prospects,  state  of  his 
health,  his  mental  condition,  and  such  other 
facts  and  circumstances  as  were  disclosed  by 
the  evidence.    There  was  some  evidence  tend- 
ing to  show  that  Behlmer  was  in  debt  at  the 
time  of  his  departure;  but  it  also  appeared 
that  he  was  not  so  financially  embarrassed  but 
that  he  could  have  raised  the  money  among 
his  friends  and  relatives  to^meet  any  press- 
ing necessities.    Some  evidence  was  also  in- 
troduced tending  to  show  that  he  was  short 
in  his  accounts  as  treasurer  of  a  school  dis- 
trict; but  there  was  nothing  definite,  and, 
under  all  of  the  circumstances,  it  was  for 
the    jury    to    say    whether    his    disappear- 
ance was  to  be  accounted  for  on  some  other 
ground  than  the  fact  of  death.     When  the 
charge  is  considered  as  a  whole,  we  do  not 
think  it  open  to  the  criticism  that  the  court 
omitted  to  place  before  the  jury  any  of  the 
material  facts  necessary  to  a  basis  for  the 
presumption.     The  case  comes  fairly  with- 
in the  law  announced  in  Spahr  v.  Mutual 
L.  Ins.  Co.  98  Minn.  471,  108  N.  W.  4. 

3.  A  more  important  question  is  wheth- 
er the  action  was  barred  by  the  statute  of 
limitation  at  the  time  it  was  commenced, 
in  October,  1908?  The  certificate  provided 
that  proofs  of  death  of  any  member  should 
be  furnished  by  the  beneficiary  and  be  filed 
with  the  grand  recorder,  before  the  lodge 
would  be  in  any  way  liable,  and  that  "no 
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action  or  proceeding  to  recover  upon  the 
beneficiary's  certificate  issued,  in  or  upon 
which  this  grand  lodge  is  claimed  to  be  lia- 
ble, shall  be  commenced  or  maintained  by 
any  person  or  persons,  until  proofs  of  death 
have  been  furnished  and  passed  upon  by  the 
committee  on  finance  or  by  the  board  of  di- 
rectors, as  hereinbefore  provided.**  On  the 
Ist  of  January,  1903,  the  Constitution  was 
amended,  providing  that  no  action  to  recov- 
er upon  any  benefit  certificate  should  be  com- 
menced or  maintained  unless  commenced 
witliin  two  years  from  the  date  of  the  death 
of  the  member  named  in  the  certificate.  It 
will  not  be  necessary  to  consider  the  effect 
of  this  amendment  for  the  reason  that 
it  did  not  affect  the  certificate  now 
under  consideration.  No  cause  of  action 
accrues  until  proofs  of  death  are  pre- 
sented, and  the  crucial  question  is: 
Were  the  proofs  tendered  in  this  case  with- 
in a  reasonable  time  after  Mr.  Behlmer's 
death?  We  must  assume  that  the  finding 
of  the  jury  is  final  as  to  thd  time  of  Behl- 
mer's  death  prior  to  July  29,  1902.  At  that 
time  respondent  was  at  liberty  to  assume 
that  her  husband  was  dead  and  to  stop  pay- 
ments on  the  certificate  for  that  reason,  or 
she  was  at  liberty  to  continue  the  payments 
until  such  time  as  she  considered  proofs  of 
death  were  available.  So  far  as  we  are  able 
to  discover  from  the  record,  nothing  tran- 
spired after  July  28,  1902,  throwing  any 
light  upon  the  question  of  his  death,  except 
the  presiunption  which  arose  to  that  effect 
at  the  expiration  of  seven  years  from  the 
time  of  his  disappearance. 

The  question  before  the  court  then  turns 
upon  whether  respondent  was  compelled  to 
act  upon  the  evidence  of  death  available  at 
the  time  she  stopped  payments,  or  whether 
it  was  permissible  for  her  to  avail  herself 
of  all  the  circumstances  surrounding  the 
case,  not  only  prior  to  July  29,  1902,  but  in 
addition  thereto  evidence  growing  out  of  the 
presumption  arising  from  seven  years'  ab- 
sence of  the  insured.  If  she  was  limited  by 
the  terms  of  the  contract  to  the  evidence  be- 
fore her  at  the  time  she  stopped  payments, 
then,  in  our  opinion,  she  failed  to  present 
the  proofs  within  a  reasonable  time;  but 
if,  under  any  permissible  construction  of  the 
contract,  she  had  the  privilege  of  waiting 
until  the  presumption  of  death  arose  before 
submitting  the  proofs  of  death,  then  she  of- 
fered to  present  proofs,  and  commenced  this 
action,  within  a  reasonable  time  after  such 
presumption  accrued,  and  the  action  is  not 
barred. 

Much  may  be  said  on  both  sides  of  the 
question ;  but-  a  majority  of  the  court  are 
of  opinion  that  respondent  vas  not  restrict- 
ed to  the  evidence  available  to  her  at  the 
time  slie  stopped  making  payments  on  the 
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certificate,  July  28,  1902,  for  the  reason  that, 
ivhile  such  evidence  seems  to  have  satisfied 
her  that  her  husband  was  dead,  yet  there 
was  then  no  known  evidence  by  which  his 
death  could  have  been  legally  established. 
An  attempted  proof  of  his  death  before  the 
expiration  of  the  seven  years  would  have 
been  necessarily  insufficient,  a  nullity.  A 
party  is  not  bound  to  do  a  useless  thing. 
The  certificate  did  not  require  the  proofs  to 
be  filed  within  any  particular  time,  and 
hence  a  reasonable  time;  in  view  of  all  the 
circumstances  of  the  case,  was  a  compliance 
with  the  contract.  In  an  ordinary  case  of 
death,  where  the  proofs  to  establish  it  are 
available,  there  is  no  reason  for  the  appli- 
cation of  the  rule  of  evidence  growing  out  of 
the  presumption  of  death  after  seven  years' 
disappearance,  and  in  such  case  the  bene- 
ficiary would  be  bound  to  furnish  the  proofs 
within  a  reasonable  time,  which  might  be  a 
few  days,  weeks,  or  months,  according  to  the 
circumstances;  but  in  a  case  where  there  is 
no  positive  evidence,  and  <|gft<;h  can  only- he 
ftgfjihlifthAi^  jvifli  fbA  aid  i^f  thfl  presumption 
after  jLhe  period  of  seven  years  has  ela^sect, 
wTiy^hould  the  beneficiary  be  req^uired  to 
make  out  a  case  from  proofs  whichlftre  _nec- 
es^arfly  incomplete?  Appellant  insists  that, 
in  the  absence  of  any  provision  in  the  con- 
tract limiting  the  tim«  within  which  the 
proofs  must  be  filed,  reasonable  time  is  to 
be  measured  by  the  statute  of  limitation, 
viz.,  six  years,  which  in  this  case  expired 
the  29th  day  of  July,  1908;  that  in  no  case 
'has  the  beneficiary  more  than  six  years  from 
the  date  of  death  to  file  the  proofs  thereof; 
and  that  the  action  must  be  brought  within 
a  reasonable  time  thereafter.  According  to 
this  construction,  all  certificates  become  void 
if  proofs  are  not  furnished  within  six  years 
from  the  date  of  death.  Is  that  the  meaning 
of  this  contract?  Such  associations  are  or- 
ganized for  the  express  purpose  of  providing 
a  beneficiary  fund  for  those  members  who 
contribute  for  the  benefit  of  the  beneficiaries 
in  other  certificates,  and  unless  it  clearly 
appears  from  the  language  of  the  contract 
that  it  was  intended  to  cut  off,  without  re- 
lief, those  cases  where  evidence  of  death  can- 
not be  secured  within  six  years,  such  con- 
struction should  not  be  adopted.  -  It  is  mani- 
festly just  that  beneficiaries  who  have  paid 
the  assessments  up  to  the  time  of  the  death 
of  the  insured  should  receive  the  reward  for 
carrying  the  burden.  When^^onj^JJifi^ir- 
cumstances,  the  presumption  arising  from 
seven  years/  absence  is  necessary  to'  com- 
plete sufficient  proof  of  death,  reasonable 
time  to  present  such  evidence  after  it  ac- 
crues is  necessary,  in  order  to  make  the  cer- 
•tificate  of  any  value  to  Jhe  beneficiary- 

We  believe  the  proper  construction  of  this 
class  of  contracts  to  be  that  a  cause  of  ac- 
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tion  does  not  arise  until  proofs  of  death 
are  furnished;  that  the  time  for  furnishing 
tile  same  is  not  limited  to  six  years  from 
the  time  of  death,  but  shall  be  made  within 
a  reasonable  time  after  death,  according  to 
the  circumstances  of  each  particular  case; 
and  it  is  our  opinion  that  the  fair  and  rea- 
sonable meaning  of  the  contract  is  that  the 
parties  intended  that  the  beneficiary  should 
liave  the  benefit  of  the  evidence  of  death 
arising  from  the  disappearance  of  the  in- 
sured for  the  period  of  seven  years,  other 
evidence  of  death  being  in  itself  insufficient; 
that  respondent  did  not  waive  this  right 
by  assuming  that  the  insured  was  dead,  and 
in  stopping  payments;  but  that  she  tendered 
the  proofs  and  commenced  the  action  within 
a  reasonable  time  after  the  evidence  ac- 
crued. 

4.  Error  is  assigned  to  the  instruction 
of  the  court  to  the  jury  in  that  they  were 
not  correctly  advised  as  to  the  proposition 
of  law  governing  the  case.  Although  the 
charge'  is  open  to  some  criticism  for  indefi- 
niteness,  it  is  evident  that  the  main  prop- 
osition litigated  was  clearly  set  before  the 
jury,  viz.,  that  they  should  determine  from 
the  evidence  whether  the  proofs  were  filed 
within  a  reasonable  time  after  the  date  of 
the  insured's  death.  What  was  said  with 
reference  to  the  time  the  cause  of  action  ac- 
crued could  not  have  either  misled  or  preju- 
diced the  jury 

Affirmed. 

O'Brien.  J.,  dissenting:  % 

I  am  unable  to  concur.  Fred  Behlmer, 
the  certificate  holder,  disappeared  July  17, 
1901,  in  the  manner  described  in  the  opin- 
ion of  the  majority.  The  plaintiff,  his  wife, 
the  beneficiary  named  in  the  certificate,  paid 
the  assessments  due  upon  the  certificate  un- 
til July  28,  1902,  at  which  time  she  stopped 
making  any  payments,  and,  with  reference  to 
this,  testified  upon  the  trial:  "I  simply 
stopped  paying,  that  is  all.  In  my  mind  I 
kn^w  that  he  was  dead,  and  there  was  no 
use  paying  on  forever,  I  said." 

The  jury  found  that  Behlmer  died  prior 
to  July  29,  1902.  We  have,  then,  this  case: 
The  certificate  holder  in  fact  died  prior  to 
July  29,  1902;  the  beneficiary  elected  to  as- 
sume that  he  died  prior  to  that  date,  and 
paid  no  further  assessments.  Proof  of 
death  was  made  in  August,  1908,  and  this 
action  commenced  October  12,  1908. 

The  by-laws  of  the  association  required 
proof  of  death  as  a  prerequisite  to  the  bring- 
ing of  an  action,  but  fixed  no  specific  time 
therefor,  which  made  it  obligatory  upon  the 
beneficiary  to  furnish  such  proof  within  a 
reasonable  time  after  the  death  of  the  in- 
sured. If  proof  of  death  was  not  furnished 
'within   a   reasonable   time,   the   beneficiary 
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lost  her  right  of  action;  if  it  was  so  fur- 
nishedy  the  cause  of  action  thereupon  ac- 
crued, and  suit  might  be  commenced  at  any 
time  within  six  years  thereafter. 

In  my  opinion,  if  this  was  a  case  for  the 
jury  at  all,  these  two  questions  should  have 
been  segregated,  and  presented  to  the  jury  as 
independent  claims  for  their  determination. 
Instead  of  doing  so,  the  court  instructed  the 
jury:  "If  you  find  that  a  reasonable  time 
for  the  presentation  of  proofs  of  loss  ex- 
tended to  a  point  so  late  that  the  six  years 
had  not  expired  when  the  action  was  begun, 
then  you  will  not  hold  the  claim  or  the  suit 
barred  by  the  statute  of  limitations."  Un- 
der this  instruction  the  jury  might  have 
found  three  months  after  July  29,  1902,  a 
reasonable  time  to  make  proof  of  death,  and 
the  action  brought  October  12,  1908,  not 
barred  by  the  statute,  while  in  fact  the  proof 
of  death  was  not  made  until  August,  1908, 
or  more  than  five  years  after  the  reasonable 
period  of  three  months  had  expired. 

This  instruction  was  prejudicial  error 
which  at  least  entitles  the  defendant  to.  a 
new  trial;  but,  in  addition,  I  think  the  de- 
fendant was  entitled  to  a  directed  verdict 
in  its  favor.  Continued  and  unexplained  ab- 
sence for  seven  years  is  sufficient  to  create 
I  the  presumption  of  death,  but  carries  with  it 
no  presumption  as  to  the*  time  of  death. 
Davie  v.  Briggs,  97  U.  S.  628,  24  L.  ed.  1086. 
Death,  however,  may  be  proved  by  circum- 
stantial evidence  even  where  the  statutory 
^period  creating  the  presumption  has  not 
.elapsed.  13  C>'C.  Law  &  Proc.  p.  299.  The 
plaintiff  deliberately  elected,  in  July,  1902, 
to  act  upon  the  assumption  that  her  hus- 
band was  dead.  She  might  have  elected  to 
maintain  the  certificate  in  force,  until  the 
presumption  of  death  arose  under  the  stat- 
ute. The  defendant  had  no  voice  in  the  mat- 
ter. Having  concluded  to  agt  upon  the  theo- 
ry of  his  death,  it  then  became  the  plaintiff's 
dutv  to  furnish,  within  a  reasonable  time, 
proof  of  JIfiath.  She  failed  to  do  so  for  more 
than  six  years,  the  statutory  limitation  'for 
an  action  upon  the  policy.  In  my  judg- 
ment a  reasonable  time  for  the  performance 
of  this  act  could  be  no  longer,  as  a  matter 
of  law,  than  the  statutory  period  for  bring- 
ing suit  after  the  cause  of  action  had  ac- 
crued. State  ex  rel.  Dana  v.  Probate  Court. 
40  Minn.  206,  41  N.  W.  1033;  O'Mulcahey  v. 
Oragg,  45  Minn.  112,  47  N.  W.  643;  Davis 
V.  Townsend,  45  Minn.  525,  48  N.  W.  405; 
State  ex  rel.  Slingerland  v.  Norton,  69  Minn. 
424,  61  N.  W.  468;  McDonnell  v.  Branch 
Bank,  20  Ala.  313;  Codman  v.  Rogers,  10 
Pick.  119;  Campbell  v.  Whoriskey,  170  Mass. 
63,  48  N.  E.  1070;  Williams  v.  Bergin,  116 
Cal.  66,  47  Pac.  877;  Spratley  v.  Mutual 
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Ben.  L.  Ins.  Co.  11  Bush,  443;  25  Cyc.  Law 
&  Proc.  p.  1207. 

Brown,  J.:     I  concur  in  the  dissent  of 
Mr.  Justice  O'Brien. 

Petition  for  rehearing  denied. 


UNITED  STATES  CIRCUIT  COURT  OP 
APPEALS,   FOURTH   CIRCUIT. 

CHESAPEAKE  &  OHIO  RAILROAD  COM- 

PANY,  Plff.  in  Err., 

v. 

E.  B.  HAWKINS,  Sheriff,  Admr.,  etc.,  of 
Harlow  Winterstein,  Deceased. 

(98  C.  C.  A.  443,  174  Fed.  697.) 

Railroad  —  child  on  track  —  duty. 

1.  A  railroad  company  which  removes 
from  its  track  a  child  of  tender  years  which 
is  at  play  there,  in  order  to  let  an  engine 
and  car  pass,  must,  in  case  the  engine  is  to 
stop  a  short  distance  away  and  return, 
either  place  the  child  in  care  of  some  one 
competent  to  take  charge  of  it,  or  take  such 
care  in  the  return  of  the  engine  as  is  re? 
quired  from  the  knowledge  of  the  child's 
situation. 

Trial  —  Jn^y  —  duty  to  child  on  track. 

2.  Whether  or  not  a  prudent  man  who  re- 
moves from  a  railroad  track  a  child  playing 
there,  to  let  an  engine  pass  which  is  imme- 
diately to  return,  would  take  some  means 
to  ascertain  that  the  child  did  not  return 
to  a  position  of  danger  before  the  engine 
again  reached  the  place,  so  as  to  cast  that 
duty  upon  railroad  employees  in  charge  of 
an  engine  under  similar  circumstances,  is  a 
question  for  the  jury. 

Damages  —  death  of  infant. 

3.  Substantial  damages  may  be  given  for 
the  negligent  killing  of  a  child  of  tender 
years,  although  he  had  no  earning  capacity, 
where  the  statute  provides  that  the  jury 
shall  give  such  damages  as  they  shall  deem 
fair  and  just. 

(Goff,  Circuit  Judge,  dissents.) 

(November  4,  1909.) 


Note.  —Assuming  for  the  purposes  of  the 
point  that  the  negligence  of  the  custodian 
of  the  child  was  imputable  to  the  child,  the 
foregoing  case  involves  a  novel  application 
of  the  doctrine  of  "last  clear  chance."  That 
doctrine  as  ordinarily  applied  operates  to 
relieve  the  person  injured,  or  the  person 
bringing  the  action  in  the  event  of  the  death 
of  such  person,  from  the  effect  of  his  or  her 
own  antecedent  negligence,  which  but  for 
such  doctrine  would  have  constituted  con- 
tributory negligence,  and  thus  defeated  the 
action,  even  assuming  that  the  negligence 
of  defendant  had  been  established.  There  is 
no  apparent  reason,  however,  why  it  should 
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ERROR  to  the  Circuit  of  the  United 
States  for  the  Southern  District  of 
West  Virginia  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover damages  for  the  alleged  negligent  kill- 
ing of  plaintiff's  intestate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Goff  and  Pritchard,  Circuit 
Judges,  and  Morris,  District  Judge. 

Messrs.  Slmms,  Knslow,  Fitzpatrlck, 
&  Baker,  for  plaintiff  in  error: 

A  railway  company  is  not  obliged  to  keep 
a  lookout  for  trespassing  children  on  its 
tracks,  under  ordinary  circumstances,  or 
move  its  cars  with  reference  to  them,  until 
their  presence  in  danger  is  discovered. 

Morrissey  v.  Eastern  R.  Co.  30  Am.  Rep. 
686  and  note,  126  Mass.  377;  Wright  v. 
Boston  &  A.  R.  Co.  142  Mass.  296,  7  K.  £. 
866;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Adair,  12  Ind.  App.  669,  39  N.  E.  672,  40  N. 


E.  822 ;  Woodruff  v.  Northern  P.  R.  Co,  47 
Fed.  689;  Chrystal  v.  Troy  &  B.  R.  Co.  105 
N.  Y.  164,  11  N.  E.  380;  Masser  v.  Chicago, 
R.  I.  &  P.  R.  Co.  08  Iowa,  602,  27  N.  W , 
776;  Hepfel  v.  St.  Paul,  M.  &  M.  R.  Co.  49 
Minn.  263,  61  N.  W.  1049;  Central  R.  & 
Bkg.  Co.  T.  Rylee,  13  L.R.A.  634  and  note, 
87  Ga.  491,  13  S.  E.  584;  Mitchell  v.  Phila- 
delphia, W.  &  B.  R.  Co.  132  Pa.  226,  19 
Atl.  28;  McMuUen  v.  Pennsylvania  R.  Co. 
132  Pa.  107,  19  Am.  St.  Rep.  591,  19  Atl. 
27;  McDermott  v.  Kentucky  C.  R.  Co.  93 
Ky.  408,  20  S.  W.  380;  Louisville,  N.  O. 
&  T.  R.  Co.  V.  Williams,  69  Miss.  031,  12 
So.  957;  Williams  v.  Kansas  City,  S. 
&  M.  R.  Co.  96  Mo.  275,  9  S.  W.  573; 
Givens  v.  Kentucky  C.  R.  Co.  12  Ky. 
L.  Rep.  950,  15  S.  W.  1057;  Trudell  v. 
Grand  Trunk  R.  Co.  126  Mich.  73,  53  L.R.A. 
271,  85  N.  W.  250;  Wagner  v.  Chicago  &  N. 
W.   R.  Co.   122  Iowa,  360,  98  N.  W.   141; 


not  be  applied,  as  in  this  case,  so  as  to 
obviate  the  effect  of  the  antecedent  negli- 
gence of  the  custodian  of  the  child,  assuming 
that  such  negligence  would  otherwise  have 
been  imputable  to  the  child.  In  the  view 
which  the  court  took  of  the  duty  owed  by  the 
company's  employees,  and  assuming  that  the 
child  was  too  young  to  be  personally  charge- 
able with  negligence,'  the  case  fulfilled  the 
two  essential  conditions  of  the  doctrine  of 
last  clear  chance,  viz.j  (1)  a  breach  of  duty 
on  the  part  of  the  defendant  toward  the 
child,  and  (2)  the  continuance  of  that 
breach  of  duty  after  it  was  too  late  for  the 
custodian  of  the  child,  by  the  exercise  of 
due  care,  to  have  prevented  the  accident. 
Had  the  person  struck  been  aui  juris  and 
capable  of  personal  negligence,  there  would 
have  been  several  possible  objections  to  the 
application  of  the  doctrine  of  last  clear 
chance,  that  were  not  available  in  this  case, 
in  view  of  the  fact  that  the  child  was  fvon 
8ui  jurisy  viz.:  (1)  That  the  person  being 
a  trespasser,  no  duty  toward  him  would 
have  rested  upon  the  employees  of  the  com- 
pany unless  they  actually  saw  him  in  a 
place  of  danger  after  the  engine  started 
back :  and.  of  course,  if  there  had  been  no 
breach  of  duty  on  the  part  of  the  defendant 
toward  the  person  injured,  it  would  have 
been  free  from  liability  irrespective  of  the 
ouestion  of  contributory  negligence,  and 
tnere  would,  therefore,  have  been  no  oppor- 
tunity or  occasion  to  invoke  the  doctrine  of 
"last  clear  chance:"  or  (2)  if  they  had  seen 
him  on  the  track  they  might  have  been  justi- 
fied in  assuming  that  he  would  leave  the 
track  in  time  to  avoid  the  danger,  and  here 
again  there  would  have  been  no  breach  of 
duty  on  the  part  of  the  defendant,  and  there- 
fore no  occasion  for  invoking  "last  clear 
chance;"  or  (3)  assuming  that  neither  of 
these  objections  would  have  been  tenable, 
and  that,  even  as  to  a  person  sui  juris  and 
capable  of  personal  negligence,  the  em- 
ployees of  defendant  would  have  been 
ciiaigeiibie  with  negligence  in  failing  to  dis- 
20  L.R.A.(N.S.) 


cover  him,  yet  his  own  negligence  in  re- 
maining on  the  track,  in  the  absence  of  any- 
thing to  show  that  he  was  not  in  full  pos- 
" session  of  his  faculties,  or  could  not  have 
discovered  his  danger  and  stepped  from  the 
track,  would  have  been  concurrent  with  that 
of  the  defendant  up  to  the  instance  of  the 
impact,  BO  that  the  element,  essential  to  the 
doctrine  of  "last  clear  chance,"  of  the  cessa- 
tion or  termination  of  the  negligence  of  the 
person  injured  before  that  of  the  defend- 
ant would  have  been  entirely  lacking.  For 
a  recent  case  refusing  on  the  last  ground  to 
apply  the  doctrine  of  "last  clear  chance," 
see  Southern  R.  Co.  v.  Bailey  (Va.)  67 
S.  E.  365.  The  person  struck,  however, 
was  non  sui  juris,  and  incapable  of  per- 
sonal negligence,  and  the  defendant  was 
therefore  obliged  to  rely  upon  the  doc- 
trine of  imputed  negligence.  In  that  sit- 
uation it  is  apparent  that  it  would  have 
been  possible  for  the  employees,  by  the  exer- 
cise of  the  duty  which  was  held  to  have 
rested  upon  them  to  discover  the  perilous 
position  of  the  child,  to  have  averted  the 
accident  after  any  effort  on  the  part  of  the 
custodian  of  the  child  to  cure  the  effect  of 
his  or  her  remissness  would  have  been  un- 
availing. In  some  cases,  as  shown  in  earlier 
notes  in  this  series,  the  doctrine  of  last  clear 
chance  has  been  applied  to  situations  other- 
wise like  that  involved  in  Chesapeake  &  O. 
R.  Co.  V.  Hawkins,  even  though  the  person 
killed  or  injured  was  an  adult,  and  appar- 
ently capable  up  to  the  very  instant  of  im- 
pact of  discovering  the  danger  and  avoid- 
ing it,  although  the  only  negligence  charge- 
able to  the  defendant  was  the  breach  of  ita 
duty  to  discover  his  danger.  As  pointed  out 
in  those  notes,  however,  this  application  of 
the  doctrine  seems  erroneous.  For  a  discus- 
sion of  the  doctrine  of  last  clear  chance, 
and  especially  the  phase  of  it  just  touched 
upon,  see  comments  in  connection  with  Saw- 
yer V.  Roanoke  R.  &  Lumber  Co.^  22  L.R.A. 
\  N.S. )  200,  and  references  therein  to  numer- 
ous other  notes  in  this  series. 
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Horn  V.  Chicago,  M.  &  St.  P.  R.  Co.  124 
Iowa,  281,  99  N.  W.  1068;  Tyler  v.  Sites,  90 
Va.  539,  19  S.  E.  174 ;  Raines  v.  Chesapeake 
ft  O.  R.  Co.  39  W.  Va.  60,  24  L.R.A.  226, 
19  8.  £.  565. 

The  defendant  could  only  be  held  liable 
when  it  was  shown  that  it  had  been  guilty 
of  wanton  or  gross  negligence. 

Huff  V.  Chicago  &  O.  R.  Co.  48  W.  Va.  45, 

35  S.  E.  866;  Bias  v.  Chesapeake  &  O.  R.  Co. 
46  W.  Va.  349,  33  S.  £.  240;  Richmond  & 
D.  R.  Co.  V.  Anderson,  31  Gratt.  812,  31 
Am.  Rep.  760;  Spicer  v.  Chesapeake  &  0. 
R.  Co.  34  W.  Va.  614,  11  L.R.A.  385,  12  S. 
£.  553. 

Where  an  action  is  brought,  and  the  re- 
eovery  would  accrue  to  the  benefit  of  the 
person  who  was  guilty  of  contributory  negli- 
gence in  permittiug  a  child  to  go  into  a 
dangerous  place  by  reason  of  its  failure  to 
exercise  ordinary  care,  there  can  be  no  re- 
covery. 

Bellefontaine  &  I.  R.  Co.  v.  Snyder,  18 
Ohio  St.  399,  98  Am.  Dec.  175;  Bellefontaine 
R.  Co.  V.  Snyder,  24  Ohio  St.  670;  Smith  v. 
Hestonville,  M.  &  F.  Pass.  R.  Co.  92  Pa.  St. 
450,  37  Am.  Rep.  705;  Tucker  v.  Draper,  62 
Neb.  66,  54  L.R.A.  321,  86  N.  W.  917;  Pol- 
lack V.  Pennsylvania  R.  Co.  106  Am.  St. 
Rep.  846,  and  note,  210  Pa.  634,  60  Atl.  312; 
St.  Louis  Southwestern  R.  Co.  v.  Cochran, 

77  Ark.  398,  91  S.  W.  747;  Schlenk  v.  Cen- 
tral Pass.  R.  Co.  15  Ky.  L.  Rep.  409,  23  S. 
W.  689;  Westbrook  v.  Mobile  &  0.  R.  Co. 
66  Miss.  560,  14  Am.  St.  Rep.  587,  6  So. 
321 ;  Foley  v.  New  York  C.  &  H.  R.  R.  Co. 

78  Hun,  248,  28  N.  Y.  Supp.  816;  Evansville 
A  C.  R,  Co.  V.  Wolf,  59  Ind.  89 ;  Pratt  Coal 
A  I.  Co.  v.  Brawley,  83  Ala.  371,  3  Am.  St. 
Rep.  751,  3  So.  555;  Glassey  v.  Hestonville, 
M.  &  F-  Pass.  R.  Co.  57  Pa.  172;  Westerb«rg 
V.  Kinzua  Creek  &  K.  R.  Co.  142  Pa.  471, 
24  Am.  St.  Rep.  510,  21  Atl.  878;  Bamber- 
ger v.  Citizens*  Street  R.  Co.  95  Tenn.  18, 
28  L.R.A.  486,  49  Am.  St.  Rep.  1)09,  31  S. 
W.  163;  Williams  v.  Texas  &  P.  R.  Co  60 
Tex.  205;  Senn  v.  Southern  R.  Co.  124  Mo. 
621,  28  S.  W.  66;  Westerfield  v.  Levis  Bros. 
43  La.  Ann.  63,  9  So.  52;  Atlanta  &  C.  Air- 
Line  R.  Co.  v.  Gravitt,  93  Ga.  369,  26  L.R.A. 
553,  44  Am.  St.  Rep.  145,  20  S.  E.  550. 

Messrs.  Hubard  &  Lee  and  Osenton  & 
McPeak,  for  defendant  in  error: 

The  engineer  and  fireman  of  a  railroad 
train  must  keep  a  careful  lookout  on  the 
track  ahead  to  discover  persons  and  animals 
upon  it,  and  use  ordinary  care  to  avoid  in- 
jury to  them. 

Gunn  V.  Ohio  River  R.  Co.  42  W.  Va.  676, 

36  L.R.A.  575,  26  S.  E.  546;  Gunn  v.  Ohio 
River  R,  Co.  36  W.  Va.  165,  32  Am.  St.  Rep. 
842,  14  S.  E.  465;  Couch  v.  Chesapeake  & 
O.  R.  Co.  45  W.  Va.  51,  30  S.  E.  147 ;  Bias  v. 
Chesapeake  &  O.  R.  Co.  46  W.  Va.  349,  33  * 
26  L.R.A.(N.S.) 


S.  E.  240;   Davidson  v.  Pittsburg,  C.  C.  k 
St.  L.  R  Co.  41  W.  Va.  407,  23  S.  E.  593. 

Upon  the  question  as  to  the  degree  of 
care  required  of  railroad  companies  to  dis- 
cover a  child  on  a  track  in  time  to  prevent 
injury,  the  general  rule  is  that  ordinary 
care  is  required  to  discover  the  child  and 
prevent  the  injury,  and  that  on  the  failure 
to  discover  an  infant  in  time  to  prevent  in- 
jury, when  it  ought  to  have  been  discovered 
by  the  exercise  of  reasonable  care,  the  ques- 
tion of  negligence  is  one  for  the  jury. 

Bottoms  V.  Seaboard  &  R.  R.  Co.  26  L.R.A. 
784,  note;  Southern  R.  Co.  v.  Chatman,  124 
Ga.  1026,  6  L.R.A.(N.S.)  283,  63  S.  E.  693, 
4  A.  &  E.  Ann.  Cas.  675. 

It  is  the  duty  of  a  railroad  company  to 
exercise  due  care  in  the  running  of  its 
trains,  at  all  places  where  it  has  knowledge 
that  there  are  likely  to  be  persons  on  or 
near  its  tracks,  to  avoid  injury  to  said  per- 
sons, whether  or  not  the  place  is  a  public 
crossing. 

Connell  v.  Southern  R.  Co.  33  C.  C.  A. 
633,  63  U.  S.  App.  466,  91  Fed.  466;  Gamer 
v.  Trumbull,  36  C.  C.  A.  361,  94  Fed.  321 ; 
Texas  &  P.  R.  Co.  v.  Hardy,  36  C.  C.  A. 
353,  94  Fed.  303;  Baltimore  &  O.  R.  Co.  v. 
Hellenthal,  31  C.  C.  A.  414,  60  U.  S.  App. 
156,  88  Fed.  116;  Smith  v.  Pittsburgh  &  W. 
R.  Co.  90  Fed.  783;  Grand  Trunk  R.  v.  Ives, 
144  U.  S.  429,  36  L.  ed.  493,  12  Sup.  Ct.  Rep. 
679;  Chicago,  M.  &  St.  P.  R.  Co.  v.  M«. 
Arthur,  3  C.  C.  A.  594,  10  U.  S.  App.  547, 
53  ]^ed.  464. 

Contributory  negligence  of  the  party  in- 
jured will  not  defeat  an  action,  if  the  de- 
fendant might,  with  reasonable  care,  have 
avoided  the  consequences  of  such  negligence. 

Baltimore  &  0.  R.  Co.  v.  Hellenthal  and 
Garner  v.  Trumbull,  supra;  Gunn  v.  Ohio 
River  R.  Co.  42  W.  Va.  676,  36  L.R,A.  575, 
26  S.  E.  546;  Bias  v.  Chesapeake  &  0.  R. 
Co.  supra;  Richmond  Pass.  &  Power  Co.  v. 
Gordon,  102  Va.  498,  46  S.  E.  772 ;  Kelley  v. 
Ohio  River  R.  Co.  58  W.  Va.  216,  2  L.R.A. 
(X.S.)  898,  52  S.  E.  620. 

The  action  of  the  jury  in  assessing  dam- 
ages in  case  of  the  death  of  a  person  by  the 
wrongful  act,  neglect,  or  default  of  another, 
is  not  reviewable,  as  no  damages  allowed  by 
the  jury  within  the  limit  fixed  by  the  stat- 
ute can  be  deemed  excessive,  their  deter- 
mination of  this  question  being  absolute  and 
exclusive  as  to  what  damages  are  fair  and 
just,  unless  the  verdict  evinces  passion, 
prejudice,  partiality,  or  corruption  on  theii- 
part. 

Turner  v.  Norfolk  &  W.  R.  Co.  40  W.  Va. 
670,  22  S.  E.  83;  Kelley  v.  Ohio  River  R. 
Co.  supra;  Thomas  v.  Wheeling  Electrical 
Co.  54  W.  Va.  396,  46  S.  E.  217;  Matthews 
V.  Warner,  29  Gratt.  570,  26  Am.  Rep.  396; 
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Bertha  Zinc  Co.  v.  Black,  88  Va.  303,  13  S. 
E.  452. 

Morris,  District  Judge,  delivered  the 
opinion  of  the  court: 

This  writ  of  error  brings  for  our  examina- 
tion the  rulings  in  a  judgment  rendered  in 
the  circuit  court  of  the  United  States  for 
the  southern  district  of  West  Virginia 
awarding  $3,000  damages  against  a  railroad 
company  for  the  death  by  negligence  of  a 
boy  playing  on  a  railroad  track.  The  action 
was  originally  brought  in  the  state  court, 
tiie  circuit  court  for  Fayette  county,  West 
Virginia,  and  was  removed  to  the  Federal 
court  at  the  instance  of  the  defendant  on 
the  ground  of  diverse  citizenship. 

At  the  point  where  the  accident  happened, 
there  was  a  spur  track  running  from  the 
main  line  for  the  distance  of  a  few  hundred 
feet.  By  the  side  of  this  track  about  3  or 
4  feet  from  the  right-hand  rail,  looking  to- 
ward the  main  track,  there  was  a  pile  of 
lumber  about  5  feet  high.  On  the  same  side 
as  the  lumber  pile,  and  directly  opposite, 
at  a  distance  of  50  feet  from  the  track,  was 
the  dwelling  house  where  the  deceased  lived 
with  his  grandfather.  The  county  road  ran 
between  the  dwelling  and  the  lumber  pile. 
There  was  no  fence  or  other  obstruction. 
The  spur  track  was  at  this  point  straight 
and  practically  level.  The  time  of  the  ac- 
cident was  about  half-past  6,  on  an  evening 
in  January,  by  Central  time  (or  "slow" 
time  in  that  locality).  A  box  car  was  de- 
tached from  a  train  on  the  main  line  by  a 
flying  switch,  and  was  "kicked"  upon  the 
spur  track  to  a  point  just  below  the  lumber 
pile.  An  engine  was  then  backed  up  the 
spur  track  and  attached  to  the  car,  and  the 
car  was  pushed  110  feet  further  up  the  spur 
track  and  left  there;  the  engine  alone  com- 
ing back  past  the  lumber  pile  to  a  point 
near  the  main  line.  A  brakeman  was  on  the 
front  end  of  the  box  car  when  it  was  first 
"kicked"  up  the  spur  track  and  when  it 
stopped  just  below  the  lumber  pile.  The 
deceased  was  about  four  vears  and  three 
months  old,  and  was  observed  by  the  brake- 
man  playing  with  another  boy,  a  little  lar- 
ger, at  the  lumber  pile,  picking  up  some 
pieces  of  coal  and  playing  with  them;  the 
deceased  being  on  the  track  in  front  of  the 
car.  The  brakeman  "got  off  and  made  him 
get  from  between  the  two  rails."  The 
brakeman  then  went  back  to  the  car,  and 
about  twelve  minutes  elapsed  before  the  en- 
gine came  up.  As  the  car  and  engine  were 
passing  the  lumber  pile,  the  brakeman  testi- 
fied that  he  saw  the  children  standing  on 
the  further  side  of  the  lumber  pile.  The  en- 
gineer and  conductor  testify  that  they  saw 
them  as  they  passed,  standing  on  the  lumber 
pile.  Ihe  engineer  spoke  to  the  boys  as  he 
26  L,R.A.(N.S,) 


passed  them  on  the  lumber  pile.  The  plac- 
ing  of  the  car  occupied  about  two  minutes 
from  the  time  the  engine  with  the  car 
passed  the  lumber  pile  until  it  returned. 
Nothing  was  seen  of  the  children  as  the  en- 
gine came  down.  About  half  an  hour  later 
the  body  of  the  deceased  was  found  lying 
across  the  rail  next  to  the  lumber  pile,  bad- 
ly mutilated;  the  front  wheels  of  the  en- 
gine on  the  right-hand  side  being  also  found 
covered  with  blood. 

The  exceptions  and  the  errors  assigned  all 
relate  to  the  refusal  of  the  court  to  direct  a 
verdict  in  favor  of  the  defendant,  to  its  re- 
fusal to  grant  the  defendant's  instructions^ 
and  to  certain  portions  of  the  charge  given 
by  the  court. 

The  instructions  asked  for,  with  the  ex- 
ception of  the  measure  of  damages,  all  in- 
volve substantially  the  signe  question  and 
can  be  coniddered  together.  The  defend- 
ant's contention  is  that,  the  child  being  up- 
on the  track  as  a  trespasser,  no  liability 
could  arise  except  for  wanton  or  gross  negli- 
gence. The  principle  thus  stated  is  well  rec- 
ognized by  the  decisions. 

In  Morrissey  v.  Eastern  R.  Co.  126  Mass. 
377,  380,  30  Am.  Rep.  686,  the  supreme 
judicial  court  of  Massachusetts  said  in  ref- 
erence to  an  injury  to  a  four-year-old  boy 
playing  on  the  track :  "The  plaintiff  at  the 
time  of  the  accident  was  a  mere  intruder 
and  trespasser  upon  the  railroad  track.  No 
inducement  or  implied  invitation  to  him  to 
enter  upon  it  had  been  held  out.  He  was 
neither  a  passenger  nor  on  his  way  to  be- 
come one,  but  was  there  merely  for  his  own 
amusement,  and  was  using  the  track  as  a 
playground.  The  defendant  corporation 
owed  him  no  duty,  except  the  negative  one 
not  maliciously  or  with  gross  and  reckless 
carelessness  to  run  over  him." 

See  also  the  cases  of  Wright  v.  Boston  & 
A.  R.  Co.  142  Mass.  296,  7  N.  E.  866;  Cleve- 
land C.  C.  &  St.  L.  R.  Co.  v.  Adair,  12  Ind. 
App.  569,  39  N.  E.  672,  40  N.  E.  822 ;  Mc- 
Dermott  v.  Kentucky  C.  R.  Co.  93  Ky.  408, 
20  S.  W.  380 ;  Mitchell  v.  Philadelphia  W. 
&  B.  R.  Co.  132  Pa.  226,  19  Atl.  28. 

But  we  concur  in  the  opinion  of  the  cir- 
cuit court  that  this  principle  is  not  decisive 
of  this  case.  There  is  another  important 
element  involved,  and  that  is  the  duty  of 
the  employees  of  the  railroad  company  aft- 
er they  had  found  the  child  in  a  danger- 
ous position.  When,  the  car  was  first  run 
up  the  spur  track  and  stopped  below  the 
lumber  pile,  the  deceased  was  seen  by  tlie 
brakeman  in  a  position  of  danger.  The 
brakeman  testifies  in  one  place  that  the 
child  was  between  the  rails,  and  in  another 
place  that  he  was  between  the  rail  and  the 
lumber  pile  in  the  3-foot  space.  In  either 
situation  he  would  have  been  struck  when 
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the  car  proceeded.  What,  then,  was  the  duty 
nf  the  brakeman  after  finding  the  child  so 
situated  and  without  anyone  in  charge  of 
him?  We  think  his  duty  was  to  do  either 
one  of  two  things, — either  to  see  that  the 
child  was  placed  in  the  care  of  some  one  com- 
petent to  take  charge  of  him,  or  else  to  take 
such  care  in  the  movement  of  the  engine  and 
car  as  would  be  required  from  the  knowledge 
of  the  child's  situation.  The  child  was  not 
returned  to  any  guardian,  and  the  question 
of  the  exercise  of  due  care,  under  the  state 
of  facts  disclosed  and  the  state  of  knowledge 
by  the  defendant's  servants,  was  for  the  jury. 
The  portion  of  the  court's  charge  relating 
to  this  question  was  as  follows: 

"Now  the  plaintiff  claims  that  under 
those  circumstances  he  has  shown  a  case 
that  indicates,  that  proves,  that  the  rail* 
way  company  by  its  employees  was  negli- 
gent, after  first  having  discovered  this  child, 
in  not  using  due  and  proper  care  in  passing 
out  there,  to  see  that  the  child  was  not  in- 
jured. That  is  a  question  that  is  for  you 
to  answer.  Undoubtedly  the  railway  com- 
pany, through  its  agents,  had  knowledge  of 
the  first  danger  of  this  child,  and  it  was  its 
duty  to  notify  the  child  of  its  danger 
(which  it  is  legally  presumed  the  child  it- 
self could  not  appreciate),  and  see  that  the 
chikl  went  to  a  place  of  safety  at  that  time, 
and  this,  from  the  testimony,  was  done. 

**Now  in  dealing  with  this  case,  gentle- 
men, you  must  always  keep  in  mind  the 
fact  that  this  child  cannot  be  presumed  to 
be  sensible  of  its  danger.  The  question 
therefore  before  you  is  this:  Were  the  cir- 
cumstances such  as  to  impose  on  that  rail- 
way company  the  further  duty  of  seeing 
that  the  child  had  not  again  gone  into  dan- 
ger on  its  track,  when  they  took  their  en- 
gine out?  The  measure  of  that  duty  would 
be:  What  would  a  prudent  man  under  the 
same  circumstances  do?  Would  he  run  his 
engine  out, — they  went  slowly  it  is  true, — 
but  would  he  run  it  without  such  investiga- 
tion as  would  enable  him  to  discover  wheth- 
er or  not  this  child  was  on  the  track?  When 
you  have  settled  that  question,  you  have  set- 
tled the  question  in  this  case  that  will  de- 
termine whether  or  not  a  verdict  should  be 
returned. 

"If  you  find  that  a  prudent  man  should 
and  would  have  seen  that  this  child  was  in 
a  place  of  safety  before  taking  that  train 
out,  or  would  have  approached  this  point 
with  that  in  mind,  then  that  will  be  the 
measure  of ,  the  duty  of  the  railway  com- 
pany, and  if  you  find  that  the  railway  com- 
pany, through  taeir  employees,  did  not  per- 
form this  duty,  you  may  say  they  were  neg- 
ligent, and  so  find;  if,  on  the  other  hand, 
you  find  that  they  approached  with  the  care 
that  a  prudent  man  under  the  circumstances 
26  LJLA.(N.S.) 


would  have  done,  then  it  would  be  your 
duty  to  return  a  verdict  in  favor  of  the 
company." 

We  find  no  error  in  this  instruction.  The 
principle  involved  is  succinctly  expressed  by 
the  supreme  court  of  Minnesota,  in  Hepfel 
V.  St.  Paul,  M.  &  M.  R.  Co.  49  Minn.  263, 
265,  61  N.  W.  1049,  1050,  as  follows:  "A 
railway  company  is  not  bound  to  keep  a 
lookout  for  trespassers  on  its  tracks  or  cars, 
nor  to  presume  that  they  will  expose  them- 
selves to  danger  thereon;  biit  having  notice 
of  their  presence  and  that  they  are  liable  to 
such  danger,  the  company  is  bound  to  use 
reasonable  care  to  avert  it." 

The  case  of  Gunn  v.  Ohio  River  R.  Co.  42 
W.  Va.  676,  681,  36  L.R.A.  675,  26  S.  E. 
646,  draws  the  distinction  that,  where  an 
adult  is  seen  upon  the  track,  the  presump- 
tion is  that  he  will  get  off;  but  this  is  not 
so  with  little  children.  When  they  are  seen 
on  the  track,  the  duty  is  to  stop  and  save 
them. 

Now  in  the  case  before  us  it  was  known  to 
the  brakeman  that  the  child  was  on  the 
track,  that,  when  ordered  off  the  track,  he 
remained  on  the  lumber  pile  till  the  car  had 
passed,  and  that  no  person  of  suflicient  dis- 
cretion was  near.  It  was  also  known  to  two 
other  employees,  one  of  whom  was  the  en- 
gineer in  charge  of  the  engine  which  ran 
over  the  child  a  few  minutes  later,  that  the 
child  was  playing  unattended  close  to  the 
track.  The  car  was  pushed  only  110  feet  up 
the  track,  a  large  portion  of  which  distance 
was  occupied  by  the  engine  and  tender.  The 
headlight  was  so  placed  as  to  throw  its 
light  some  distance  ahead  of  the  engine, 
leaving  a  dark  space  between  the  front  of 
the  engine  and  the  illuminated  ground  fur- 
ther down  the  track.  It  would  be  quite  pos- 
sible, in  fact  probable,  that,  as  soon  as  the 
engine  had  passed,  the  child  would  return 
to  his  former  playground  and  resume  the 
picking  up  of  pieces  of  coal,  which  had  been 
interrupted  by  the  passing  of  the  car  and 
engine.  We  do  not  think  there  was  any  er- 
ror in  leaving  it  open  to  the  jury  to  find 
that  a  prudent  man,  under  these  circum- 
stances, in  returning  past  the  danger  point 
where  the  child  was  seen  unattended  a  few 
minutes  before,  would  have  taken  some 
means  to  ascertain  that  he  was  in  a  posi- 
tion of  safety.  The  evidence  tended  to  show 
that  there  was  no  vigilance  at  all  adequate 
to  the  situation  exercised  in  running  the 
engine  at  the  time  the  child  was  run  over. 

The  duty  of  vigilance  cast  upon  the  rail- 
road's employees  by  their  actual  knowledge 
of  the  situation  of  the  child  on  or  near  the 
track  in  a  position  of  danger  eliminates  en- 
tirely the  question  of  how  it  got  there  in  the 
first  instance.  A  new  duty  has  arisen  from 
the   situation   of   the   child   and   the  train 
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hands'  observation  of  that  situation;  and 
it  is  immaterial  to  inquire  further  how  the 
situation  arose.  It  was  the  province  of  the 
jury  to  determine  the  action  of  a  prudent 
man  in  the  situation  as  it  existed  after  the 
initial  trespass,  and  after  the  child  had  been 
allowed  by  his  grandfather  or  his  twelve- 
year-old  sister  to  get  into  danger.  This 
renders  it  unnecessary  to  enter  into  a  dis- 
cussion of  the  somewhat  conflicting  deci- 
sions as  to  the  extent  of  the  imputation  of 
the  negligence  of  the  custodian  as  a  bar  to 
recovery.  It  is  analogous  to  the  familiar 
doctrine  of  the  "last  clear  chance,"  which  al- 
lows recovery  notwithstanding  contributory 
negligence  of  the  plaintiff  if,  after  and  in- 
dependently of  such  contributory  negligence, 
the  defendant  by  the  use  of  due  care  could 
have  avoided  the  injury  or  fatality  sued  up- 
on. 

The  first  instruction  asked  by  the  plain- 
tiff in  error,  directing  a  verdict  in  its  favor, 
and  the  second,  third,  fourth,  fifth,  and 
sixth  instructions,  negative  the  controlling 
principle  of  the  case  and  were  properly  re- 
fused. 

The  plaintiff  in  error  further  contends 
that,  by  reason  of  the  tender  age  of  the  de- 
ceased and  his  want  of  earning  capacity, 
only  nominal  damages  could  be  recovered  by 
his  administrator,  and  this  question  is 
raised  by  the  refusal  of  the  seventh  and 
eighth  instructions  and  the  court's  charge 
to  the  contrary.  The  brief  of  the  plaintiff 
in  error  contains  no  authorities  substantiat- 
ing this  contention,  nor  do  we  find  any 
ground  for  it  in  the  West  Virginia  statutes. 

The  statute  ( W.  Va.  Code  1899,  chap.  103, 
§§  6  and  6  [Code  1906,  §§  3488,  3489]) 
reads  as  follows: 

.  "Sec.  6.  Whenever  the  death  of  a  person 
shall  be  caused  by  wrongful  act,  neglect,  or 
default,  and  the  act,  neglect,  or  default  is 
such  as  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured  to  maintain 
an  action  to  recover  damages  in  respect 
thereof;  then,  and  in  fevery  such  case,  the 
person  who,  or  the  corporation  which,  would 
have  been  liable  if  death  had  not  ensued, 
shall  be  liabk  to  an  action  for  damages, 
notwithstanding  the  death  of  the  person  in- 
jured, and  although  the  death  shall  have 
been  caused  under  such  circumstances  as 
amount  in  law  to  murder  in  the  first  or 
second  degree,  or  manslaughter. 

"Sec.  0.  Every  such  action  shall  be 
brought  by  and  in  the  name  of  the  personal 
representative  of  such  deceased  person;  and 
the  amount  recovered  in  every  such  action 
shall  be  distributed  to  the  parties  and  in 
the  proportion  provided  by  law  in  relation 
to  the  distribution  of  personal  estate  left 
20  L.R.A.(N.S.) 


by  persons  dying  intestate.  In  every  such 
action  the  jury  may  give  such  damages  as 
they  shall  deem  fair  and  just  not  exceeding 
ten  thousand  dollars,  and  the  amount  so  re- 
covered shall  not  be  subject  to  any  debts  or 
liabilities  of  the  deceased.  Provided,  that 
every  such  action  shall  be  commenced  with- 
in two  years  after  the  death  of  such  de- 
ceased person." 

The  court  of  last  resort  of  West  Virginia 
has  several  times  held  that  the  plain  mean- 
ing of  the  statute  is  to  leave  to  the  jury  the 
determination  of  the  amount  of  damages 
within  the  $10,000  limit,  and  the  distinction 
is  drawn  between  the  phraseology  employed 
and  that  of  the  English  statute  and  the 
statutes  of  many  other  states  making  the 
measure  the  "pecuniary  injury  resulting 
from  such  death."  Indeed,  the  prior  West 
Virginia  statute  of  1863  (Acta  1863,  chap. 
98,  p.  113)  did  contain  the  latter  phraseol- 
ogy, and  the  change  to  the  present  form  it 
significant  of  the  intent  to  leave  the  ques- 
tion to  the  jury.  Kelley  v.  Ohio  River  R. 
Co.  68  W.  Va.  216,  222-224,  2  L.R.A.(N.S.) 
898,  52  S.  E.  520. 

In  Turner  v.  Norfolk  &  W.  R.  Co.  40  W. 
Va.  675,  688,  22  S.  £.  83,  87,  the  court  said 
of  §  6  of  the  statute:  "By  the  enactment  of 
this  law  the  legislature,  as  it  had  the  power 
to  do,  gave  the  jury  absolute  control  over 
the  question  of  damages,  within  the  limit 
fixed.  The  courts  are  clothed  with  no  au- 
thority to  disturb  their  findings,  but  are  in- 
hibited from  so  doing  as  positively  as  though 
plainly  expressed  in  the  language  of  the 
statute."  See  also  Thomas  v.  Wheeling 
Electrical  Co.  54  W.  Va.  395,  404,  46  S.  E. 
217. 

There  is  also  a  very  full  discussion  of  the 
same  question  in  the  case  of  Matthews  v. 
Warner,  29  Gratt.  570,  674-678,  26  Am. 
Rep.  396,  construing  the  similar  statute  of 
Virginia,  and  holding,  similarly,  that  the 
statute  was  expressly  designed  to  substitute 
such  damages  "as  to  the  jury  may  seem  fair 
and  just,"  instead  of  requiring  them  to  as- 
certain the  pecuniary  damages  resulting  to 
the  next  of  kin. 

The  seventh  and  eighth  instructions  were 
properly  refused,  and  the  court's  charge, 
"that  the  law  requires  no  measure  of  dam- 
ages other  than  the  opinion  of  ordinar}' 
jurors,  guided  by  all  the  facts  and  circum- 
stances in  the  particular  case,  recognizing 
the  fact  that,  while  no  minimum  is  fixed  in 
any  case,  a  maximun  of  $10,000  is  fixed, 
is  a  correct  interpretation  of  the  statute. 

The  judgment  is  affirmed. 

Goff,  Circuit  Judge,  dissents. 


Petition  for  rehearing  denied. 
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V. 

DAVID  A.  NELSON  et  al.,  Respts. 

(34  Utah,  116,  96  Pac  263.) 

Easement  —  notice. 

1.  One  who  inspects  property  with  a  view 
to  purchasing  it  is  charged  with  notice  of 
an  obvious  and  permanent  cement  walk  run- 
ning over  a  portion  of  it,  which  furnishes 
access  from  other  property  to  the  highway, 
and  the  purposes  for  which  it  is  used. 

Sftme  —  creation  —  seTcrance  of  prop- 
erty. 

2.  The  easement  in  a  permanent  cement 
walk  which  has  been  constructed  by  a  prop- 


erty owner  along  the  edge  of  property  which 
he  has  subdivided  into  building  lots,  to 
furnish  access  from  such  lots  to  the  street, 
will,  upon  severance  of  the  property,  pass 
to  the  grantees  of  the  respective  portions 
thereof. 

Deed  —  covenant  —  easement. 

3.  Where  one,  in  laying  out  building  lots, 
lays  out  a  driveway  in  front  thereof,  and 
adjoining  it,  inside  the  lot  lines,  constructs 
a  cement  sidewalk,  his  conveyance  of  the 
lots  with  all  and  singular  the  appurtenances 
thereto  belonging  or  in  any  wise  appertain- 
ing, together  with  a  perpetual  right  of  way 
along  toe  driveway,  does  not,  because  of  the 
special  mention  of  the  driveway,  prevent  the 
passing  of  an  easement  in  the  walk. 

(June  1,  1908.) 


Note.  —  Eaaements  created  J^  fteverance 
of  tract  of  land  with  apparent  bene" 
fit  existing, 
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n.  The  general   rule. 

a.  Statement  of,  316. 

b.  Foimdation  principle,  317. 

c.  Theory,   318. 

d.  Application. 

1.  To  implied  grants,  318. 

2.  To  implied  reservations,  321. 
UL  Requisites. 

a.  Enumeration,  324. 

b.  Unity  and  severance,  326. 
c  Apparent  and  obvious,  326. 

d.  Continuous,  331. 

e.  Necessary,  333. 
IV.  Incidents. 

a.  Effect  of  reunion  of  title,  336. 

b.  Order    of    transfer    as    affecting 

easements,  337. 

c.  Mode  and  extent  of  enjoyment  of 

easement,   338. 

d.  Method  of  transfer  as  affecting. 

1.  Alienation  by  devolution  and 

division   in  case  of  death, 
340. 

2.  Severance  by  partition,  342. 

3.  Sale  under  execution,  343. 

4.  Transfer     under     mortgage, 

343. 
V.  Application  of  rules  to  easements  of 
way  or  passage. 

a.  Easeinent  of  way  as  an  appurte- 

nance,  344. 

b.  Acquisition  by  use  and  severance. 

1.  The   general   rule,  340. 

2.  The  rule  that  the  easement 

of  way  must  be  necessary, 
349. 
c  Rule  where  parcel  is  cut  off  from 
public  way. 

1.  Implied  grant,  352. 

2.  Implied  reservation,   355. 
VL  Application  of  rules  to  easements  in 

waters  and  water  courses. 

a.  Natural  water  courses,   356. 

b.  Artificial  water  courses  and  con- 

duits, 356. 

c.  Mills,  dams,  races,   359. 

Vn.  Application  of  rules  to  easements  of 
drainage,  361. 
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VIII.  Application  of  rules  to  easements  of 
support  of  land  and  buildings. 

a.  Land,    364. 

b.  Buildings. 

1.  Generally,   364. 

2.  Severance    of    single    build- 

ings, 365. 

3.  Party  walls,   366. 

4.  Encroachments,  367. 

IX.  Application  of  rules  to  easements  of 
light  and  air. 

a.  The  English   rule,  369. 

b.  The  Canadian  rule,    370. 

c.  Rule   of   the   American   states. 

1.  Generally,    371. 

2.  Application     in     particular 

cases,   372. 

3.  Exceptions,  373. 
X.  Conclusion,  375. 

/.  Scope, 

Where  easements  grow  out  of  the  sever- 
ance  of  a  tract  of  land  with  apparent  bene- 
fit existing,  a  grant  of  the  easements  is  in< 
ferred  or  implied  from  the  circumstances. 
And  it  is  to  grants  implied  from  severance 
with  apparent  benefit  existing  that  this 
note  is  confined.  Easements  by  express 
grant  and  by  prescription  are  not  here  con- 
sidered. And  the  aim  here  is  to  consider 
only  such  principles  and  such  decisions  as 
turn  upon  or  are  affected  by  this  particular 
method  of  formation  of  the  easement,  leav- 
ing matters  applicable  generally  to  all  class- 
es of  easements  for  consideration  in  their 
appropriate  place. 

The  subject  of  implication  from  necessi- 
ty of  easement  other  than  right  of  way  is 
considered  in  a  subject  note  to  Miller  v. 
Hoeschler,  8  L.R.A.(N.S.)  327.  The  facts 
that  easements  arising  from  severance  with 
apparent  benefit  existing  are  easements  by 
implication,  and  that,  as  a  general  rule, 
some  degree  of  necessity  is  necessary  to  the 
implication  of  an  easement  by  severance  of 
a  tract  with  apparent  benefit  existing,  bring 
the  two  notes  very  close  together,  the  one 
treating  of  the  implication  of  easements 
from  necessity,  and  the  other,  of  implication 
of  easements  from  severance,  with  necessity 
as  a  necessary  element.     The  two  subjects 
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APPEAL  by  plaintiffs  from  a  judgment  of 
the  District  Court  for  Salt  Lake  Coun- 
ty in  defendants'  favor  in  a  suit  brought  to 
enjoin  interference  with  an  alleged  ease- 
ment.   Reversed. 

Statement  by  McCarty,  Ch.  J.: 
The  record  in  this  case  discloses  about  the 
following  state  of  facts:  One  William  Eh- 
lert,  long  prior  to  February,  1905,  was  the 
owner  of  a  tract  of  land  in  lot  3,  block  B, 
Salt  Lake  City  survey.  This  piece  of  ground 
lies  between  Fifth  and  Sixth  South  streets, 
faces  and  abuts  on  Third  East  street,  and 
extends  east  to  the  center  of  the  block. 
Through  the  center  of  this  parcel  of  land 
Ehlert  laid  out  an  avenue,  known  as  "Fair- 
mount  avenue."  This  avenue  opens  on  Third 
East  street  and  runs  east  to  the  center  of 


the  block,  where  it  terminates.  It  is  a  blind 
alley,  being  open  at  one  end  only.  Ehlert  also 
laid  out  six  lots  on  the  north  and  six  on 
the  south  side  of  the  avenue.  In  February, 
1906,  and  prior  thereto,  each  of  the  plain- 
tiffs entered  into  negotiations  with  Ehlert 
j^or  the  purchase  of  a  house  and  lot  on  the 
north  side  of  the  avenue.  In  the  case  of 
plaintiff  Rollo  the  negotiations  were  carried 
on  through  a  real  estate  agent,  who  had  the 
lot  listed  and  advertised  for  sale.  In  each 
case  a  sale  was  agreed  upon,  and  contracts 
containing  the  terms  and  conditions  of  the 
sales  were  drawn  up,  and  signed  by  Ehlert 
and  the  respective  plaintiffs.  These  con- 
tracts were  duly  recorded.  At  the  time  the 
contracts  were  entered  into  there  was  in 
existence   on   the   north   side   of   Fairmont 


are  approached  from  a  different  point  of 
view,  however,  and  an  effort  has  been  made 
not  to  cover  any  of  the  same  ground,  but 
the  approach  is  so  close  that  it  has  been 
found  to  be  practicable  to  use  some  of  the 
same  cases,  and  the  reader  examining  this 
note  with  reference  to  implied  easements 
will  probably  find  it  to  his  advantage  to  ex- 
amine the  previous  note  in  connection  with 
it 

//.  The  general  rule. 


a.  Statement  of. 

The  rule  of  the  common  law  is  that 
where  the  owner  of  two  heritages,  or  of 
one  heritage  consisting  of  several  parts,  has 
arranged  and  adapted  them  so  that  one  de- 
rives a  benefit  and  advantage  from  the  oth- 
er of  a  continuous  and  obvious  character, 
and  he  sells  one  of  them  without  making 
mention  of  those  incidental  advantages  or 
burdens  of  one  in  respect  to  the  other,  there 
is  an  implied  understanding  and  agreement 
that  these  advantages  and  burdens  shall 
continue  as  before  the  separation  of  the 
title.    Ingals  v.  Plamondon,  75  111.  118. 

And  that  a  deed  of  premises  conveys  the 
right  to  continue  to  enjoy  as  easements  all 
privileges  or  conveniences  in  and  upon  ad- 
joining lands  of  the  grantor  which  were  ap- 
parent and  had  been  used  by  the  grantor 
in  connection  with  the  premises  before  the 
conveyance.  Carbrey  v.  Willis,  7  Allen,  364, 
83  Am.  Dec.  688. 

So,  the  general  rule  would  appear  to  be 
that  where  the  owner  of  two  heritages,  or 
of  one  heritage  consisting  of  several  parts, 
has  arranged  and  adapted  these  parts  so  that 
one  derives  a  benefit  or  advantage  from 
the  other  of  a  continuous  and  obvious  char- 
acter, and  he  sells  one  of  them  without  mak- 
ing mention  of  such  incidental  advantapres 
or  burdens  of  one  in  respect  to  the  other, 
there  is  in  the  silence  of  the  parties  an  im- 
plied understanding  and  agreement  that 
ti:e*e  advantages  and  burdens  respectively 
»hall  continue  as  before  the  separation  of 
the  title.  Martin  v.  Murphv,  221  111.  632, 
77  N.  E.  1120;  Powers  v.  Heffernan,  138  111. 
26  L.R.A.(N.S.) 


App.  12;  Newell  v.  Sass,  142  111.  104,  31  N. 
E.  176;  Cihak  v.  Klekr,  117  111.  643,  7  N. 
E.  Ill,  reversing  17  111.  App.  124;  Cherry 
V.  Stein,  11  Md.  1;  Brown  v.  Dickey  (Me.) 
76  Atl.  382. 

Easements  and  servitudes  adopted  by  the 
owner  of  lands  which  are  plainly  visible  or 
notorious,  and  from  the  character  of  which 
it  may  be  fairly  presumed  that  he  intended 
their  preservation  as  necessary  to  the  con- 
venient enjoyment  of  his  property,  become, 
when  the  lands  are  severed  and  pass  into 
other  hands,  permanent  appurtenances 
thereto,  and  neither  the  owner  of  the  domi- 
nant nor  of  the  servient  portions  of  the  land 
has  power  adversely  to  interfere  with  theit- 
proper  use  or  enjoyment.  Scott  v.  Moore, 
98  Va.  668,  81  Am.  St.  Rep.  749,  37  S.  E. 
342;  Phillips  v.  Phillips,  48  Pa.  178,  86 
Am.   Dec.   677. 

And  where  the  owner  of  land  subjects 
part  of  it  to  an  open,  visible,  permanent, 
and  continuous  service  or  easement  in  fa- 
vor of  another  part,  and  then  aliens  either, 
the  purchaser  takes  subject  to  the  burden 
or  benefit,  as  the  case  may  be.  Grace  M. 
E.  Church  v.  Dobbins,  153  Pa.  294,  34  Am. 
St.  Rep.  706,  26  Atl.  1120;  Seibert  v.  Levan, 
8  Pa.  383,  49  Am.  Dec.  526;  Kieffer  v. 
Imhoff,  26  Pa.  438;  Koons  v.  McNainee,  6 
Pa.  Super.  Ct.  445;  Bryn  Mawr  Hotel  Co. 
v.  Baldwin,  12  Montg.  Co,  Ia  Rep.  146; 
Quinlan  v.  Noble,  76  Cal.  250,  17  Pac.  69; 
Powers  v.  Ueffernan,  supra;  Morrison  v. 
King,  62  111.  30;  Ellis  v.  Bassett,  128  Ind. 
118,  26  Am.  St.  Rep.  421,  27  N.  E.  344; 
Teachout  v.  Duffus  (Iowa)  119  N.  W.  983, 
affirming  on  rehearing  (Iowa)  115  N.  W. 
1010;  Eliason  v.  Grove,  85  Md-  215,  36  Atl. 
844;  Hoskins  v.  Brawn,  76  Me.  68:  Smith  v. 
Dresselhouse,  152  Mich.  451,  116  N.  W. 
387;  Znamanacek  v.  Jelinek,  69  Neb.  110, 
111  Am.  St.  Rep.  533,  95  N.  W.  28;  Kelly  v. 
Dunning,  43  N.  J.  Eq.  62,  10  Atl.  276;  Den- 
ton V.  Leddell,  23  N.  J.  Eq.  64;  Seymour  v. 
Lewis,  13  N.  J.  Eq.  439,  78  Am.  Dec.  108; 
Central  R.  Co.  v.  Valentine,  29  N.  J.  L. 
561 ;  Simmons  v.  Cloonan,  81  N.  Y.  557 ; 
Roberts  v.  Roberts,  55  N.  Y.  275,  affirming 
7  Lans.  55;  Winne  v.  Winne,  40  Misc.  435, 
82  N.  Y.  Supp.  647 :  Larapman  v.  Milks,  21 
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avenue,  and  running  parallel  therewith,  a 
cement  sidewalk  3  feet  in  width.  This  side- 
walk was  contiguous  to  said  avenue,  and 
was  immediately  in  front  of  and  connected 
with  the  residences  purchased  or  agreed  to 
be  purchased  by  the  plaintiffs.  The  sidewalk 
was  used  by  plaintiffs,  their  families,  and 
all  other  persons  who  had  occasion  to  enter 
or  leave  the  avenue  on  foot,  and  to  all  ap- 
pearances was  a  part  thereof,  and  was  ad- 
vertised by  Ehlert  as  an  inducement  to 
plaintiffs  and  other  people  to  purchase  lots 
bordering  thereon.  Ehlert  charged  $100 
more  per  lot  for  the  land  on  the  north  side 
than  he  did  for  the  same  amount  of  ground 
on  the  south  side  of  the  avenue,  where  there 
was  no  cement  sidewalk.  The  difference  in 
price,  as  explained  by  Ehlert  in  his  testi- 
mony, was  due  to  the  fact  that  the  lots  on 


the  north  side  had  "south  fronts,"  and  were 
connected  with  the  public  street  (Third 
East  street)  by  the  cement  sidewalk  in  ques- 
tion. The  lot  purchased,  or  agreed  to  be 
purchased,  by  the  plaintiff  Hollo,  is  the 
third  lot  east  from  the  public  street  with 
which  the  avenue  is  connected.  The  house 
on  this  lot  was  constructed  and  the  cement 
sidewalk  laid  from  the  public  street  to  the 
east  boundary  line  of  the  lot,  about  two 
years  before  the  property  was  purchased  by 
Rollo.  About  six  months  after  Ehlert  con- 
structed the  house  which  he  sold  to  Rollo, 
he  erected  another,  on  the  lot  which  adjoins 
the  Rollo  property  on  the  east,  and  extended 
the  cement  sidewalk  to  the  east  line  of  that 
lot.  Later  on  he  extended  the  cement  side- 
walk to  the  east  end  of  the  avenue.  In 
each  agreement  the  lot  therein  described  ex- 


N.  Y.   506;   Scott  v.  Beutel,  23  Gratt.   1; 
Boon  v.  Adney,  102  Law  Times,  418. 

And  this  is  so  whether  the  severance  is  bv 
voluntary  alienation  or  by  judicial  proceed- 
ings.    Ellis  V.  Bassett,  supra. 

If  the  owner  of  an  estate  has  been  in  the 
habit  of  using  quasi  easements  of  an  appar- 
ent and  continuous  character  over  the  one 
part  for  the  benefit  of  the  other  part  of  his 
property,  and  aliens  the  quasi  dominant 
part  to  one  person  and  the  quasi  servient 
part  to  another,  the  respective  alienees  will, 
in  the  absence  of  express  stipulation,  take 
the  land  burdened  or  benefited,  as  the  case 
may  be,  by  the  qualities  which  the  previous 
owner  had  rightfully  attached  to  them. 
Barnes  v.  Loach,  L.  H.  4  Q.  B.  Div.  494. 

A  destination  made  by  the  owner  of  two 
estates  of  a  servitude  upon  one  for  the  bene- 
fit of  the  other  is  equivalent  to  title  with 
regard  to  apparent  and  continuous  servi- 
tude. Woodcock  V.  Baldwin,  51  La.  Ann. 
989,  26  So.  46;  Gottschalk  v.  De  Santos,  12 
La.  Ann.  473. 

By  a  grant  of  a  part  of  a  tract  of  land, 
easements  necessary  for  its  enjoyment  are 
created  ex  neceasitate,  and  pass  by  the 
grant,  although  not  expressly  named. 
Brakely  v.  Sharp,  9  N.  J.  Eq.  9. 

And  in  every  deed  of  a  part  of  a  grantor's 
land,  without  express  provision  on  the  sub- 
jecty  there  is  an  implied  grant  or  reserva- 
tion of  easements  of  necessity  for  the  en- 
joyment of  the  part  conveyed  or  of  the  part 
retained.  Jarstadt  v.  Smith,  61  Wis.  96,  8 
N.  W.  29;  Dillman  v.  Hoffman,  38  Wis.  569; 
Central  R.  Co.  v.  Valentine,  supra. 

So,  where  the  owner  of  land  has,  by  arti- 
ficial arrangement,  effected  an  advantage  for 
one  portion  to  the  burdening  of  another, 
upon  the  severance  of  the  ownership,  the 
holders  of  the  two  portions  take  them  re- 
spectively charged  with  the  servitude  and  en- 
titled to  the  l^nefit  openly  and  visibly  at- 
tached at  the  time  of  the  conveyance  of  the 
first  portion  granted.  Hall  v.  Morton,*  125 
Mo.  App.  315,  102  S.  W.  670;  Clarke  v. 
Gaffeney,  116  111.  362,  6  N.  E.  689;  Fre- 
mont, E.  &  M.  Valley  R,  Co.  v.  Gayton,  67 
Neb.  263,  93  N.  W.  163;  Baker  v.  Rice,  56 
Ohio  St.  463,  47  N.  E.  653;  North  Powder 
26  L.RJ^.(N.S.) 


MilL  Co.  y.  Coughanour,  34  Or.  9,  64  Pac. 
223. 

And  where  a  man  owns  two  tenements, 
the  one  dominant  and  the  other  servient, 
and  sells  them  both  to  different  parties,  the 
easement  passes  with  the  legal  estate  of  the 
tract  to  which  it  belongs,  and  the  grantee 
of  the  servient  estate  takes  it  subject  to 
the  easement.  Hair  v.  Downing,  96  N.  C. 
172,  2  S.  £.  620;  Hart  v.  McMullen,  30 
Can.  S.  C,  246. 

Upon  the  severance  of  a  tenement  one 
part  of  which  has  been  subjected  to  a  quasi 
servitude,  which  was  continuous  and  appar- 
ent in  favor  of  the  other,  the  easement  will 
be  preserved,  whether  it  be  by  grant  when 
the  dominant  tenement  is  conveyed,  or  by 
reservation  when  the  servient  tenement  is 
conveyed.  Toothe  v.  Bryce,  60  N.  J.  Eq.  589, 
25  Atl,  182. 

Where  one  of  two  adjoining  lots  owned 
by  the  same  person  is  used  for  the  benefit 
of  the  other,  and  one  of  them  is  sold,  if 
the  vendor  does  not  intend  that  the  form- 
er mode  of  using  the  two  lots  shall  continue, 
there  must  be  a  provision  to  that  effect  in 
the  deed,  or  a  change  made  in  the  condition 
of  the  premises  before  the  sale.  Eliason  v. 
Grove,  supra. 

I».  Foundation  principle. 

The  doctrine  of  implied  easements  on  sev- 
erance of  a  tenement  rests  upon  the  sup- 
posed intention  of  the  parties,  as  deduced 
from  the  circumstances,  situation,  and  con- 
dition of  the  two  estates,  servient  and  domi- 
nant. Morrison  v.  Marquardt,  24  Iowa,  35, 
92  Am.  Dec.  444;  Evans  v.  Dana,  7  R.  I. 
306. 

And  the  general  principle  of  law  is  that 
where  a  person  makes  a  grant  or  conveyance 
of  property,  he  impliedly  grants  that  also 
which  is  necessary  to  make  the  grant  or 
conveyance  of  the  principal  subject  effectual 
and  beneficial.  Burns  v.  Gallagher,  62  Md 
462. 

And  that  included  in  a  grant  of  the  prin- 
cipal are  all  such  privileges  and  appurte- 
nances as  are  obviously  incident  and  reason- 
ably necessary  to  the  fair  enjoyment  of  the 
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tended  to  the  south  side  of  the  cement  side- 
\valk;  that  is,  a  portion  of  the  cement  side- 
walk was  included  within  each  lot  pur- 
chased by  the  plaintiffs.  At  the  time  these 
contracts  were  entered  into,  Ehlert  was,  and 
for  two  years  prior  thereto  had  been,  occu- 
pying the  premises  purchased  by  Rollo,  as  a 
home  for  himself  and  family,  and  they,  to- 
gether with  his  (Ehlert's)  tenants,  who  oc- 
cupied one  of  the  houses  to  the  east  and  ad- 
joining the  property  he  contracted  to  sell  to 
Rollo,  used  this  cement  sidewalk  in  going 
from  and  in  returning  to  their*  respective 
homes.  During  the  time  Ehlert  was  occupy- 
ing these  premises,  he  commenced  the  erec- 
tion of  a  building  on  the  lot  farthest  west, 
and  on  the  north  side  of  the  avenue.  This 
building,  which  faces  west  on  Third  East 


street,  with  its  south  wall  running  parallel 
with  the  cement  walk  in  question,  was  in 
course  of  construction  when  plaintiff  Rollo 
took  possession  of  the  property  purchased 
by  him  under  his  cntract  with  Elilert,  and 
building  material  to  be  used  in  said  house 
was  placed  upon  and  obstructed  the  cement 
walk.  After  the  building  was  completed, 
and  after  plaintiffs  had  been  in  possession 
of  their  respective  pieces  of  property,  and 
had  ocupied  the  same  as  their  homes  for 
seyeral  months,  Ehlert  sold  this  west  lot  to 
defendant  D.  A.  Nelson,  who  purchased  the 
property  as  agent  for  his  mother,  Mary  P. 
Nelson,  who  is  also  made  defendant  in  the 
action.  Before  he  purchased  the  property, 
Nelson  made  an  examination  of  the  premis- 
es, and  had  notice  of  the  existence  of  the 


thing  granted,  substantially  in  the  condition 
in  which  it  is  enjoyed  by  the  grantor,  un- 
less the  contrary  is  provided.  Mayer  v.  C. 
P.  Lesh  Paper  Co.  ( Ind.  App. )  89  N.  E.  894. 

An  easement  may  be  created  or  reserved 
by  an  implied  grant  when  its  existence  is 
necessary  to  the  enjoyment  of  that  which 
is  expressly  granted  or  reserved,  upon  the 
principle  that  where  one  grants  anything 
to  another,  he  thereby  grants  him  the  means 
of  enjoying  it,  whether  expressed  or  not. 
Lanier  v.  Booth,  60  Miss.  410. 

The  foundation  of  the  doctrine  of  ease- 
ments is  a  disposition  and  arrangement  of 
premises  as  to  the  uses  of  the  different  par- 
ties by  the  owner  having  the  unity  of  seisin, 
and  then  a  severance,  it  being  a  general 
principle  in  relation  to  grants  that  every 
grant  of  a  thing  naturally  and  necessarily 
imports  a  grant  of  it  as  it  actually  exists, 
unless  the  contrary  is  provided  for.  Mor- 
rison V.  King,  62  111.  30. 

And  the  principle  of  the  law  of  easements 
is  that  the  grantor,  by  holding  out  certain 
appearances  to  the  purchaser,  induces  the 
expectation  on  his  part  that,  with  the  land 
purchased,  he  is  to  receive  certain  privileges; 
and  it  would  be  inequitable  to  defeat  that 
expectation  by  afterwards  denying  them. 
McPherson  v.  Acker,  MacArth.  &  M.  160, 
48  Am.  Rep.  749. 

The  reason  for  the  rule  that  when  the 
owner  of  two  tenements  has  created  an  open 
and  visible  easement  in  favor  of  one  against 
the  other,  and  he  sells  the  dominant  tene- 
ment and  retains  the  servient,  the  purchas- 
er of  the  dominant  one  is  entitled  to  insist 
upon  that  easement,  is  that  he  has  the  ab- 
solute right  to  do  just  as  he  pleases  with 
both  tenements,  and,  if  he  pleases  to  impose 
a  burden  upon  one  for  the  benefit  of  the 
other,  for  the  sake  of  enhancing  the  value 
of  the  one,  and  sells  the  one  of  enhanced  val- 
ue, the  purchaser  has  the  right  to  assume 
that  he  buys  everything  that  is  apparent 
and  visible,  including  the  easement.  Farley 
V.  Howard,  60  App.  Div.  193,  70  N.  Y.  Supp. 
61,  affirming  33  Misc.  67,  68  N.  Y.  Supp. 
159,  and  affirmed  in  172  N.  Y.  628,  66  N.  E. 
1116. 

The  rule  that  when  the  owner  of  land  sul  • 
26  L.R.A.(N.S.) 


jects  part  of  it  to  an  open,  visible,  perma- 
nent, and  continuous  use,  service,  or  ease- 
ment in  favor  of  another  part,  and  then 
aliens  either,  the  purchaser  takes  subject  to 
the  burden  or  the  benefit,  as  the  case  may 
be,  is  founded  on  the  principle  that  a  man 
shall  not  derogate  from  his  own  grant, 
and  its  enforcement  is  a  matter  of  course 
where  the  vendee  purchases  the  dominant 
land.  Koons  v.  McNamee,  6  Pa.  Super. 
Ct.  445;  Walker  v.  Clifford,  128  Ala.  67, 
86  Am.  St.  Rep.  74,  29  So.  688 

e.  Theory. 

So  long  as  a  tract  of  land  remains  in  one 
ownership,  there  can  be  no  dominant  and 
servient  tenements  as  between  different  por- 
tions of  the  tract,  and  the  owner  may 
rearrange  the  quality  of  any  possible  servi- 
tude. Oliver  v.  Burnett,  10  Cal.  App.  403, 
102  Pac.  223. 

An  owner  of  land  cannot  have  an  ease- 
ment in  his  own  soil,  and,  previous  to  a 
severance,  a  right  of  way  or  other  easement 
in  favor  of  one  part  cannot  exist  upon  the 
other.  Stuyvesant  v.  Woodruff,  21  N.  J.  L. 
133,  47  Am.  Dec.  166;  Brakely  v.  Sharp, 
9  N.  J.  Eq.  9. 

But  the  owner  of  an  entire  tract  of  land,, 
or  of  two  or  more  adjoining  parcels,  may  so 
employ  a  part  thereof  as  to  create  a  seeming 
servitude  in  favor  of  another  part  to  which 
the  use  becomes  appurtenant,  and  such  use 
is  tantamount  to  an  easement  at  will  so- 
long  as  the  unity  of  ownership  continues,, 
and  is  described  as  a  quasi  easement.  Geb- 
MAN  Sav.  &  L.  Co.  V.  Gordon. 

Quasi  easements  are  existing  conditions- 
in  land  retained,  the  continuance  of  which 
would  be  so  clearly  beneficial  to  the  land 
conveyed  that  they  would  be  presumed  to- 
be  intended.  These  must  be  apparent,  in  the 
sense  of  being  indicated  by  objects  which 
will  be  seen  by  persons  familiar  with  the- 
premises.  Brown  v.  Dickey  (Me.)  76  Atl.. 
382, 

d.  Application. 

1,  To  implied  grants. 

It  IS  a  general  rule  that,  upon  a  convey- 


19U8. 


ROLLO  V.  NELSON. 


319 


cement  walk,  and  the  use  that  was  being 
made  of  it. 

The  evidence  for  plaintiffs  tends  to  show 
that,  at  the  time  they  were  negotiating  for 
the  purchase  of  the  respective  pieces  of 
property  mentioned  in  the  contracts  referred 
to,  Ehlert  represented  to  them  that  the- ce- 
ment walk  was  appurtenant  to  the  lots  on 
the  north  side  of  the  avenue,  and  was  in- 
tended for  their  (plaintiffs')  use  and  bene^ 
lit,  and  for  the  use  of  all  other  persons  who 
might  have  occasion  to  enter  or  depart  from 
said  avenue  on  foot.  Ehlert,  who  was 
called  as  a  witness,  attempted  to  deny  this 
evidence,  yet  we  think  it  may  be  fairly  said 
that  his  testimony,  when  considered  in  its 
entirety,  corroborates,  rather  than  disputes. 
plaintiffs'  evidence   on  this  point.     In  his 


direct  examination  he  said  in  part:  "At  the 
time  I  sold  to  RoUo  I  had  the  sidewalk 
and  about  half  of  the  street  covered  with 
building  material  [referring  to  the  building 
material  hereinbefore  mentioned].  I  made 
apologies  to  Rollo  for  this,  and  told  him 
that  after  I  had  the  house  done,  these  things 
would  look  different."  On  cross-examina- 
tion he  stated:  "I  volunteered  to  Mr.  Rollo 
that  I  intended  to  repair  this  walk  down  in 
front  of  defendants'  lot.  ...  I  said  to 
him  I  would  put  in  a  new  walk  there. 
.  .  .  I  told  him  I  was  not  only  going  to 
accommodate  him  with  such  walk  as  I  had 
there,  but  was  going  to  make  a  better  one. 
.  .  .  I  was  going  to  the  further  expense 
of  putting  in  an  additional  3  feet  of  ce- 
I  ment  walk  clear  through  that  alley.     .    .     . 


ance  of  land,  whatever  is  in  use  for  it  as  an 
incident  or  appurtenance  passes  with  it. 
Huttemeier  v.  Albro,  ]8  N.  Y.  48;  United 
States  V.  Appleton,  1  Sumn.  492,  Fed.  Cas. 
No.  14,463;  Ruetsch  v.  Spry,  14  Ont.  L.Rep. 
233 ;  Watts  v.  Kelson,  L.  R.  6  Ch.  166. 

Where  the  owner  of  both  the  quasi  domi- 
nant and  quasi  servient  tenements  conveyed 
the  former,  retaining  the  latter,  all  such 
continuous  and  apparent  quasi  easements  as 
are  reasonably  necessary  to  the  enjoyment 
of  the  property  pass  to  the  grantee,  giving 
rise  to  an  easement  by  implied  grant.  Wil- 
son T.  RiggB,  27  App.  D.  G.  550;  Frizzell  v. 
Murphy,  19  App.  D.  C.  440;  Walker  v. 
-Clifford,  128  Ala.  67,  86  Am.  St.  Rep.  74, 
29  So.  588;  Teachout  v.  Ihiffus  (Iowa)  119 
N.  W.  983,  affirming  on  rehearing  (Iowa) 
115  N.  W.  1010;  Gillis  v.  Nelson,  16  La. 
Ann.  275;  Fitzpatrick  v.  Mik,  24  Mo.  App. 
435;  Dunklee  v.  Wilton  R.  Co.  24  N.  H. 
489;  Outerbridge  v.  Phelps,  13  Jones  &  S. 
555,  13  Abb.  N.  C.  117;  Kenyon  v.  Nichols, 
1  R-  I.  411 ;  Scott  V.  Moore,  98  Va.  668,  81 
Am.  St.  Rep.  749,  37  S.  £.  342;  Israel  v. 
Leith,  20  Ont.  Rep.  361 ;  Harris  v.  Smith,  40 
U.  C.  Q.  B.  33;  Ewart  v.  Cochrane,  7  Jur. 
N.  S.  925;  Brown  v.  Alabaster,  L.  R.  37 
Ch.  Div.  490;  Wbeeldon  v.  Burrows,  L.  R. 
12  Ch.  Div.  31. 

A  grantor  conveying  a  part  of  his  prop- 
erty by  deed  conveys  as  an  appurtenance 
whatever  he  has  the  right  to  grant  which 
is  practically  annexed  to  the  premises 
granted  at  the  time  of  the  grant,  and  is  nec- 
essary to  their  enjo3rment  in  the  condition 
of  the  estate  at  the  time.  Philbfick  v.  £w- 
ing,  97  Mass.  133;  Cave  v.  Crafts,  53  Cal. 
135;  Weber  v.  Miller,  9  Ohio  C.C.  674;  Mc- 
Elroy  ▼.  McLeay,  71  Vt.  396,  45  Atl.  898; 
Hardy  ▼.  McCullough,  23  Gratt.  251. 

And  this  is  true  of  all  those  continuous 
and  apparent  uses  by  the  owner  during  the 
unity  of  possession,  though  they  have  no 
legal  existence  a4  easements.  Kenyon  v. 
Nichols  and  Teachout  v.  Duffus,  supra. 

A  transfer  of  real  property  passes  all 
easements  attached  thereto  and  creates  in 
favor  thereof  an  easement  to  use  other  real 
property  of  the  person  whose  estate  is  trans- 
ferred in  the  same  manner  and  to  the  same 
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extent  as  such  property  was  obviously  and 
permanently  used  by  the  person  whose  es- 
tate is  transferred  for  the  benefit  thereof 
at  the  time  when  the  transfer  was  agreed 
upon  or  completed.  Oliver  v.  Burnett,  10 
Cal.  App.  403,  102  Pac.  223;  Cross  v.  Kitts, 
69  Cal.  217,  58  Am.  Rep.  558,  10  Pac.  409; 
Kay  V.  Oxley,  L.  R.  10  Q.  B.  360. 

And  a  grant  of  continuous  and  apparent 
easements  is  implied  on  severance  of  a  heri- 
tage, where,  though  having  no  legal  exist- 
ence as  easements,  they  have  in  fact  been 
used  by  the  owner  during  the  unity  of  the 
heritage,  or  where  they  are  necessary  to  the 
full  enjoyment  of  the  several  portions  of  the 
heritage.  Elliott  v.  Rhett,  5  Rich.  L.  405, 
67  Am.  Dec.  750. 

Where  a  person,  while  owning  land,  has, 
by  artificial  arrangements,  made  one  part 
subservient  to  the  other,  thus  enhancing  the 
value  of  one  by  burdening  the  other,  the 
conveyance  of  that  the  value  of  which  is 
thus  enhanced  will  carry  the  right  to  an 
easement  in  the  other  to  the  extent  neces- 
sary to  the  enjoyment  of  that  granted  in 
the  same  condition  in  which  it  was  enjoyed 
before.  Lammott  v.  Ewers,  106  Ind.  310, 
65  Am.  Rep.  746,  6  N.  E.  636;  Held  v.  Mc- 
Bride,  3  Pa.  Super.  Ct.  155. 

And  if  the  owner  of  two  estates  between 
which  there  exists  an  apparent  and  contin- 
uous servitude  sells  one  of  the  estates,  the 
servitude  continues  to  exist  in  favor  of  the 
estate  which  was  sold,  though  no  mention 
was  made  of  the  same  in  the  title.  Wood- 
cock V.  Baldwin,  51  La.  Ann.  989,  26  So. 
46;  Alexander  v.  Boghel,  4  La.  312. 

And  no  deed  or  writing  is  required  to 
support  it.  Held  v.  McBride;  Cave  v. 
Crafts ;  Ruetsch  v.  Spry ;  and  Watts  v.  Kel- 
son,— supra. 

Nor  does  the  fact  that  the  annexation  of 
peculiar  qualities  and  incidents  to  different 
parts  of  an  estate  was  made  by  a  tenant 
alter  its  effect  as  creating  an  easement, 
where  it  was  done  with  authority  of  the 
owner.  Janes  v.  Jenkins,  34  Md.  1,  6  Am. 
Rep.   300. 

And  the  implication  of  a  grant  of  ease- 
ments of  a  continuous  and  apparent  char- 
acter upon  the  alienation  to  different  per- 
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I  thought  I  owed  them  some  kind  of  a  ce- 
ment walk  in  there,  and  if  they  could  not 
have  it  where  they  got  it  located,  I  was 
going  to  have  it  outside  for  them.  I  felt  un- 
der obligations  to  do  that  from  what  I  had 
held  out  to  those  people — that  they  should 
have  a  cement  walk  running  clear  through 
from  Third  East  street."  Ehlert  also  testi- 
fied that  plaintiffs  Decker  and  Nelson  re- 
quested him  to  extend  the  cement  sidewalk 
so  as  to  connect  it  with  the  lots  purchased 
by  them,  and  that  he  did  so. 

The  record  also  shows  that  after  plain- 
tiffs had  been  in  possession  and  occupation 
of  the  lots  purchased  by  them,  and  while 
this  cement  sidewalk  was  in  common,  gen- 
eral, and  notorious  use  by  plaintiffs,  and  all 
persons  who  had  occasion  to  enter  or  leave 


Fairmont  avenue,  the  defendants  conimenced 
to  erect  a  fence  on  the  south  side  of  the 
walk,  from  Third  East  street  along  the  line 
of  said  walk  to  the  east  line  of  the  prem- 
ises purchased  by  them  from  Ehlert,  plain- 
tiffs' grantor,  and  thence  across  said  side- 
walk, with  intent  to  thereby  close  the  same 
to  public  travel,  and  prevent  the  use  there- 
of by  plaintiffs,  and  all  other  persons  who 
might  have  occasion  to  enter  and  be  upon 
said  avenue,  and  to  compel  plaintiffs  and 
such  other  persons  to  use  the  roadway  of  said 
Fairmont  avenue  for  foot  travel.  There- 
upon plaintiffs  commenced  this  action,  and 
obtained  a  temporary  injunction  against  de- 
fendants, prohibiting  them  from  closing 
said  sidewalk.  Upon  the  trial  of  said  cause, 
the    facts,    as   developed    by    the    evidence, 


sons  of  tenements  previously  in  the  owner- 
ship of  the  same  person  is  not  prevented  by 
the  fact  that  the  dominant  tenement  at  the 
time  of  the  alienation  is  in  lease,  and  con- 
sequently not  in  the  possession  of  the  alien- 
or.   Barnes  v.  Loach,  L.  R.  4  Q.  B.  Div.  494. 

It  has  been  held,  however,  that  an  owner 
of  lands  can  have  no  easement  in  or  over 
his  adjoining  lands,  and  when  he  sells 
one  parcel,  the  right  to  enjoy  privileges  and 
conveniences  which  he,  when  owner  of  both, 
enjoyed  in  the  other,  does  not  pass  to  the 
purchaser.  Stanford  v.  Lyon,  22  N.  J.  Eq. 
33;  Fisk  v.  Haber,  7  La.  Ann.  662;  Barker 
V.  Clark,  4  N.  II.  380,  17  Am.  Dec.  428. 

And  that  a  deed  of  land  describing  it  as 
land  passes  nothing  except  what  is  fairly 
included  in  the  premises,  and  an  easement 
not  naturally  and  necessarily  belonging  to 
the  oremipes  will  not  pass.  VVhiting  v.  Gay- 
lord,  66  Conn.  337,  50  Am.  St.  Rep.  87,  34 
Atl.  85. 

And  that  if  a  deed  of  a  piece  of  land 
with  the  appurtenances  thereof  and  a  cove- 
nant to  warrant  and  defend  conveys  any- 
thing besides  the  lot  itself,  it  conveys  only 
such  appurtenances  as  exist  at  the  time  of 
its  execution;  it  creates  no  appurtenances. 
Swasey  v.  Brooks,  30  Vt.  692. 

And  that  a  person  who  transfers  land, 
warranting  to  the  purchaser  a  free  title, 
clear  of  all  encumbrance,  cannot  claim  the 
benefit  of  an  encumbrance  in  the  way  of  an 
easement,  on  the  ground  of  its  being  inci- 
dent to  other  lands  which  he  owns,  or  ab- 
solutely necessary  to  their  beneficial  enjoy- 
ment. Brakely  v.  Sharp,  10  N.  J.  Eq.  206, 
reversing  9  N.  J.  Eq.  9. 

And  the  position  has  been  taken  in  some 
of  the  late  and  well-considered  cases  that 
where  an  owner  of  land  creates  a  quasi 
easement  in  one  portion  of  her  land  in  favor 
of  a!iother,  and  conveys  the  quasi  dominant 
tenement  without  any  express  reference  in 
the  deed  to  the  servitude,  whether  the  ease- 
ment passes  by  implied  grant  depends  on 
the  nature  and  character  of  the  use  it  im- 
poses, as  indicating  whether  the  grantor  in- 
tends to  convey  a  right  to  use  the  quasi 
tenement,  and  the  grantee  reasonably  ex- 
pects to  take  and  hold  such  right.  Gebman 
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Sav.  &  L.  Co.  V.  Gordon;  Sanderlin  v.  Bax- 
ter, 76  Va.  299,  44  Am.  Rep.  166. 

And  that  mere  knowledge  of  the  manner 
in  which  property  conveyed  was  used  by  a 
vendor  for  the  convenience  of  an  adjoin- 
ing tenement  will  not  affect  the  purchaser 
of  the  property,  if  it  is  conveyed  without 
reservation.  SufiSeld  v.  Brown,  4  De  G.  J.  & 
S.  185. 

Within  this  rule,  whether  an  easement 
arises  by  implication  in  a  severance  of  a 
tract  of  realty  depends  upon  the  party's  in- 
tention, to  be  determined  by  considering  the 
circumstances,  the  situation  of  the  parties, 
the  condition  of  the  surrounding  country, 
and  the  things  granted.  Re  177th  Street, 
120  N.  Y.  Supp.  354. 

A  way  of  necessity  is  derived  from  the 
law,  and  arises  from  the  situation  and 
boundaries  of  the  land  to  which  it  is 
claimed  to  be  appurtenant,  as  these  existed 
at  the  time  of  the  conveyance.  Botsford  v. 
Wallace,  69  Conn.  263,  37  Atl.  902. 

And  property  conveyed,  a  part  of  which 
is  retained  by  the  grantor,  passes  subject  to 
all  existing  easements  which  are  apparent 
and  which  result  naturally  from  the  rela- 
tive situation  of  the  land,  and  from  the  na- 
ture, construction,  and  intended  use  of 
buildings,  etc.,  as  they  were  then  usually  en- 
joyed. Dunklee  v.  Wilton  R.  Co.  24  N.  H. 
489. 

So,  whether  an  easement  arises  by  impli- 
cation on  a  transfer  of  land  depends  upon 
the  circumstances  shown  by  the  evidence  as 
existing  at  the  time  of  the  grant.  Lipsky  v. 
Heller,  199  Mass.  310,  86  N.  E.  463. 

And  an  intention  to  grant,  as  appurte- 
nant to  the  principal  subject  of  conveyance, 
a  right  in  no  way  suggested  by  the  terms  of 
the  deed,  and  to  be  exercised  upon  other 
lands,  can  be  implied  only  from  proof  of  the 
circumstances  attending  the  conveyance, 
such  as  the  value  of  the  privilege  compared 
with  the  land  without  it,  or  its  continued 
use  in  a  manner  open  and  visible  to  the 
grantor.  Tabor  v.  Bradley,  18  N.  Y.  109,  72 
Am.  Dec.  498. 

And  a  lease  of  a  supposed  dominant  es- 
tate limited  by  definite  and  fixed  metes  and 
1  bounds   cannot   be   construed   to    expressly 
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were  substantially  as  herein  stated.  The 
court,  among  other  things,  found:  "That 
at  the  time  of  said  agreement  this  walk  was 
in  use,  in  connection  with  the  said  premises 
mentioned  in  the  agreements  of  plaintiffs 
Rollo  and  Decker,  and  at  the  time  of  said 
deed  to  defendants,  .  .  .  but  in  the  con- 
tract for  purchase  by  plaintiff  Nelson  it 
was  agreed  orally  that  this  walk  should  be 
built,  and  should  be  included  in  the  land 
covered  by  said  purchase,  and  was  built  ac- 
cordingly, and  used  in  connection  with  said 
premises,  and  said  walk  was  not  used  by  the 
public,  nor  any  other  person,  except  the 
said  plaintiffs,  in  going  to  or  coming  from 
the  said  premises."  The  court  further  found 
that :  "Neither  one  of  the  defendants  Nelson, 
at  the  time  of  the  said  sale  to  them  by  Ehl- 


ert,  knew  of  any  oral  or  written  agreement, 
or  of  any  understanding  between  said  Ehlert 
and  the  said  plaintiffs,  as  to  any  right  of 
way,  to  put  them  on  notice,  except  as  shown 
by  the  contents  of  said  deeds  from  Ehlert  to 
said  plaintiffs."  The  court,  however,  as  a 
conclusion  of  law,  found:  "That  the  parties 
in  the  said  agreements  of  sale,  by  mention- 
ing and  granting  the  20-foot  right  of  way, 
but  in  no  way  mentioning  the  granting  or 
reserving  the  other  3-foot  cement  walk.  In- 
tended that  the  said  20-foot  right  of  way 
should  pass  and  be  appurtenant  to  the  land 
to  be  sold,  and  was  described  as  intended, 
and  also  indicated  that  said  3-foot  walk 
should  not  pass  or  be  appurtenant  thereto." 
Judgment  was  duly  entered  in  favor  of  de- 
fendants, dissolving  the  temporary  injunc- 


grant  an  easement  in  adjoining  vacant  lots. 
Brown  v.  Dickey  (Me.)  76  Atl.  382. 

And  the  presumption  of  law  that  when 
the  owner  of  a  whole  tenement  divides  it 
and  conveys  a  portion,  the  parties  contract 
vrith  reference  to  the  visible  condition  of  the 
property  at  the  time,  may  be  repelled  by 
actual  knowledge  on  the  part  of  contracting 
parties  of  facts  which  n^ative  any  deduc- 
tion to  be  drawn  from  the  apparent  condi- 
tion, and  where  there  is  proof  of  such 
knowledge  they  are  presumed  to  have  con- 
tracted not  solely  with  reference  to  its  con- 
dition as  it  would  have  been  presented  to  a 
stranger,  but  as  it  was  known  to  be  by  the 
parties.    Simmons  v.  Cloonan,  47  N.  Y.  3. 

But  if  an  improvement  constructed  over, 
under,  or  upon  one  parcel  of  land  for  the 
convenient  use  or  enjoyment  of  another  con- 
tiguous parcel,  by  the  owner  of  both,  be 
open,  visible,  and  permanent  in  its  charac- 
ter, and  of  such  a  nature  as  does  not  re- 
quire the  act  of  man  to  perfect  or  indicate 
its  use,  and  the  owner  alienate  the  latter 
parcel,  the  use  of  such  improvement  will 
pass  as  an  easement.  Howell  v.  Estes,  71 
Tex.  690,  12  S.  W.  62. 

And  the  presumption  that  a  grantor 
knows  the  condition  of  his  own  land  so  that 
a  sale  of  part  of  it  might  carry  with  it  an 
easement  is  not  to  be  applied  to  the  case  of 
a  nonresident  proprietor  of  a  large  tract  of 
wild  land,  liable  to  occupation  and  improve- 
ment by  mere  squatters.  Tabor  v.,  Bradley, 
supra. 

And  where  the  owner  of  a  building,  after 
executing  separate  trust  deeds  for  the  north 
and  south  halves  of  the  same  installs  a 
steam  heating  plant  in  the  north  half,  for 
the  use  of  the  entire  building,  the  use  and 
burdens  of  the  arrangement  attach  to  the 
property,  and  the  trust  deed  to  the  south 
half  will  include  the  easement  of  the  bene- 
ficial use  of  that  part  of  the  heating  plant 
located  in  the  north  half,  and  the  owner  of 
the  north  half  must  permit  such  beneficial 
use  by  anyone  becoming  the  owner  of  the 
south  half  under  the  trust  deed.  Foote  v. 
Yarlott,  238  111.  64,  87  N.  E.  62. 

Where  three  houses  were  situated  upon 
a  court  belonging  to  the  same  person,  but 
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leased  to  different  persons,  the  entry  to  the 
court  was  closed  by  a  gate  and  above  this 
gate  was  a  fascia  plastered  on  the  brickwork 
of  one  of  the  houses,  designed  for  the  pur- 
pose of  painting  thereon  the  number,  name 
of  occupier,  and  business  of  the  owner,  and 
two  of  the  houses  were  used  for  residence  pur- 
poses and  the  third  house  was  used  for  busi- 
ness purposes,  and  the  sign  of  the  occupant 
of  that  house  had  been  upon  the  fascia  for 
some  time,  the  occupant  of  that  house  is  en- 
titled to  the  fascia,  not  as  a  mere  easement, 
but  as  part  of  the  tenement  demised  to 
him,  it  having  been  constituted  part  of  that 
tenement  by  the  common  owner  of  the  prem- 
ises, though  the  wall  behind  it  was  that 
of  the  house  of  one  of  the  other  tenants. 
Francis  v.  Hayward,  L.  R.  20  Ch.  Div.  773. 
The  burden  of  proof  rests  with  the  per- 
sons asserting  it  to  show  that  a  servitude 
had  been  created  and  made  appurtenant  to 
their  estates  by  implication.  Lipsky  v.  Hel- 
ler and  Tabor  v.  Bradley,  supra. 

2.  To  implied  reservations. 

The  rule  has  been  asserted  and  is  well 
supported  that  when  a  continuous  and  ap- 
parent easement  or  servitude  is  imposed  by 
the  owner  of  land  upon  one  portion  of  it 
for  the  benefit  of  another  portion,  a  pur- 
chaser at  either  a  private  or  a  public  sale, 
in  the  absence  of  an  express  revocation  or 
agreement  on  the  subject,  takes  the  servient 
property  subject  to  the  easement  or  servi- 
tude. Zell  V.  First  Universalist  Soc.  119  Pa. 
390,  4  Am.  St.  Rep.  654,  13  Atl.  447 ;  Man- 
beck  V.  Jones,  190  Pa.  171,  42  Atl.  636;  Can- 
non V.  Boyd,  73  Pa.  179;  Held  v.  McBride, 
3  Pa.  Super.  Ct.  155;  Ormsby  v.  Piukerton, 
159  Pa.  458,  28  Atl.  300;  Geible  v.  Smith, 
146  Pa.  276,  28  Am.  St  Rep.  796,  23  Atl. 
437;  Overdeer  v.  Updegraff,  69  Pa.  110; 
Steinke  v.  Bentley,  6  Ind.  App.  663,  34  N.  E. 
97. 

And  that  where  a  person  owns  and  uses 
two  tracts  of  land  so  that  the  value  of  one 
is  enhanced  and  derives  a  benefit  from  the 
right  of  way  over  the  other,  and  such  right 
of  way  and  enhanced  value  are  apparent  to 
the  ordinary  observation  of  a  purchaser  of 
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tion  and  dismissing  plaintiffs'  complaint. 
To  reverse  the  judgment,  plaintiffs  have  ap- 
pealed to  this  court. 

Messrs.  Thurnian,  Wedgwood,  &  Ir- 
vine and  J.  H.  Hurd  for  appellants. 

Messrs.  H.  P.  Henderson  and  A.  J. 
Weber  for  respondents. 

McCarty,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  evidence  clearly  shows,  and  the  trial 
court,  in  effect,  found,  that  the  cement  side- 
walk was  intended  by  Ehlert  as  an  ease- 
ment, to  be  used  in  connection  with  the  use 
and  occupation  of  the  lots  purchased  by  ap- 
pellants. And  we  think  it  may  be  fairly 
said,   from   the  evidence  introduced  in  be- 


half of  defendants,  that  the  walk  was  rea- 
sonably necessary  to  the  use  and  convenient 
enjoyment  of  the  prope;*ty  purchased  by  the 
plaintiffs.  It  appears,  however,  that  the 
court  decided  against  appellants,  and  dis- 
missed their  complaint  upon  the  following 
grounds:  (1)  That  neither  of  the  respond- 
ents, at  the  time  they  purchased  their 
ground  from  Ehlert,  had  notice  of  the  ease- 
ment claimed  .'y  appellants;  and  (2)  that 
the  easement  did  not  pass  as  an  appurte- 
nant to  the  lots  purchased  by  appellants. 
The  record  conclusively  shows  that  the  ce- 
ment walk  was  visible  and  plain  to  be  seen 
by  anyone  entering  the  avenue.  And  the 
purpose  for  which  it  was  intended,  and  for 
which  it  was  being  used,  both  before  and 
at   the    time    respondents    purchased    their 


the  servient  tract,  such  purchaser  will  be 
presumed,  in  the  absence  of  stipulations  to 
the  contrary,  to  have  purchased  the  serv- 
ient tract  with  notice  of  the  servitude.  Mc- 
Ewan  V.  Baker,  98  111.  App.  271. 

This  is  the  rule  of  Rollo  v.  Nelson. 

Under  this  rule  a  way  of  necessity  over 
another  man's  land  may  be  reserved  as  well 
as  granted  by  implication.  Moore  v.  White 
(Mich.)  124  N.  W.  62;  Willey  v.  Thwing, 
68  Vt.  128,  34  Atl.  428. 

And  where  land  subjected  to  an  alley- 
way is  sold  and  that  benefited  by  it  is  re- 
tained, the  purchaser  of  the  last  will  be  en- 
titled to  the  easement,  since,  if  the  first  pur- 
chaser visited  the  property  and  examined 
it  before  buying,  which  the  law  esteems  the 
duty  of  every  purchaser  to  do  personally 
or  by  agent,  he  must  have  seen  that  it  was 
traversed  by  an  alley.  Ritchman  v.  Mc- 
Carty, 6  Phila.  189. 

And  where  a  person  was  the  owner  of 
two  tracts  of  land,  across  the  first  of  which 
there  had  been  for  many  vears  a  well  de- 
fined way  to  the  second,  which  was  not  ac- 
cessible in  any  other  manner,  and  subse- 
quently he  conveyed  the  first  without  any 
mention  of  the  right  of  way,  the  way  is  re- 
served by  implication.  Willey  v.  Thwing, 
supra. 

So,  a  person  who  bought  land  with  a 
ditch  then  upon  it,  running  from  adjoining 
land  across  his  own,  who  knew  of  its  exist- 
ence, took  his  land  with  the  burden  upon 
it,  and  has  no  riglit  afterwards  to  stop  up 
the  ditch.  Patneaud  v.  Claire,  32  111.  App. 
554. 

And  the  execution  of  a  mortgage  upon 
one  of  two  mining  claims  to  which  a  water 
ditch  is  an  appurtenance  creates  potentially 
a  severance  of  the  tenements  to  which  the 
ditch  is  appurtenant,  and  where  the  ditch 
crosses  the  mortgaged  claims  to  the  other 
mining  claim,  to  which  it  is  also  appurte- 
nant, and  which  is  not  included  in  the  mort- 
gage, an  easement  of  way  for  the  ditch  over 
the  mortgaged  claim  is  reserved  in  the 
mortgage  by  implication  of  law  in  favor  of 
the  other  mining  claim.  Dixon  v.  Scher- 
meier,  110  Cal.  582,  42  Pac.  1091. 
26  L.R.A.(N.S.) 


And  where  a  person  owned  a  lot  upon 
which  was  a  tannery  situated  upon  a  stream 
running  through  it,  which  stream  had  been 
partially  polluted  by  the  tannery,  and  a  new 
and  enlarged  tannery  was  beincr  erected,  to 
the  knowledge  of  a  grantee  w^en  he  pur- 
chased part  of  the  land  through  which  the 
stream  polluted  by  the  tannery  ran,  the  ex- 
istence of  the  tannery  and  the  pollution  of 
the  stream  create  an  easement  over  tlie  land 
purchased  by  him  in  favor  of  the  dominant 
tenement  retained  by  the  owner  of  the  tan- 
nery, and  an  action  for  a  nuisance  will  not 
lie.    Lowenback  v.  Switzer,  1  Va.  Dec.  141. 

Nor  is  an  easement  of  access  to  remaining 
property  of  a  grantor  relinquished  by  a  con- 
veyance of  a  portion  of  the  property  with 
general  covenants  of  warranty.  Powers  v. 
Heffernan,  233  111.  597,  16  L.R.A.(N.S.) 
523,  122  Am.  St.  Rep.  199,  84  N.  E.  661. 

And  where  a  man  owns  two  tenements 
with  a  way  between  them  which  has  been 
dedicated  for  the  use  of  both,  and  enjoyed 
by  the  occupants  of  both,  and  a  judicial  sale 
of  both  subsequently  takes  place,  the  pur- 
chaser of  the  one  over  which  the  way  is 
laid  out,  although  bis  purchase  is  first  iii 
point  of  time,  takes  subject  to  the  existing 
right  of  way,  and  cannot  deprive  a  subse- 
quent purchaser  of  the  adjoining  tenement 
of  the  use  of  the  way  which  was  intended 
for  both  and  was  appurtenant  to  both.  The 
Church  v.  Vonneida,  6  Pliila.  557. 

So,  a  purchaser  of  land  who  takes  it  with 
notice  of  an  existing  easement  cannot  avail 
himself  of  the  fact  that  his  grantor  was  a 
married  woman,  to  defeat  the  easement. 
Robinson  v.  Thrailkill,  110  Ind.  117,  10  N. 
E.   647. 

And  if  over  one  portion  of  a  farm  there 
is  a  visible,  traveled  way  which  is  reason- 
ably necessary  to  the  convenient  enjoyment 
of  another  portion  thereof,  and  the  owner 
conveys  that  portion  over  which  such  way 
lieSj  and  in  the  deed  reserves  the  privilege  of 
a  pass  from  the  highway  past  the  house  to  a 
railroad  in  the  usual  place  of  crossing,  this 
is  not  a  reservation,  but  an  exception;  and 
the  way  retained  becomes  an  easement  over 
the  land  conveyed,  and  appurtenant  to  the 
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lots  from  Ehlert,  is  too  plain  to  admit  of 
serious  discussion.  In  fact  the  court  found 
"that  said  walk,  after  the  same  was  fully 
constructed,  was  visible  and  continuous,  ex< 
cept  for  12  feet  at  the  east  end  of  the  de- 
fendants' land."  And,  furthermore,  respond- 
ent D.  A.  Nelson,  as  hereinbefore  stated, 
▼isited  the  avenue  and  examined  the  prop- 
erty, which  he  afterwards  purchased  for 
his  mother,  Mary  P.  Nelson.  True,  he  tes- 
tified that  he  did  not  remember  of  seeing  the 
cement  walk  at  all,  but  he  admitted  that  he 
"went  up  through  the  court"  (referring  to 
the  avenue)  and  "probably  saw  the  cement 
walk,"  and  that  "it  must  have  been  there." 
The  walk  being  obvious  and  permanent,  he 
and  his  mother  are  deemed  to  have  had  no- 
tice of  its  existence,  and  the  purpose  for 


which  it  was  being  used;  for  it  is  settled 
law  that,  in  cases  of  this  kind,  means  of 
knowledge  is  equivalent  to  knowledge.  Shirk 
V.  Carroll  County,  106  Ind.  673,  5  N.  E. 
706;  Robinson  v.  Thrailkill,  110  Ind.  117, 
10  N.  E.  647;  Ague  v.  Seitsinger,  86  Iowa, 
305,  52  N.  W.  228,  2  Jones,  Real  Prop,  in 
Conveyancing,  §§  1664,  1569;  Wade,  Notice, 
§  300;  21  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
684;  Hamel  v.  Griffith,  49  How.  Pr.  305. 

The  most  important  question,  however,  in 
this  case,  is.  Did  the  easement  in  and  to  the 
cement  walk  pass  as  an  appurtenance  to  the 
lots  purchased  by  appellants?  This  ques- 
tion must  be  answered  in  the  affirmative ;  for 
it  is  a  well-recognized  rule  of  law  that,  on  a 
severance  of  an  estate  by  a  sale  of  a  part 
thereof,  all  easements  of  a  permanent  char- 


other  land,  and  with  the  latter  it  will  pass 
by  descent  or  by  conveyance.  Dee  v.  King, 
77  Vt.  230,  68  L.R.A.  860,  69  Atl.  839. 

And  where  lands  situated  below  the  level 
of  the  sea  were  previously  held  in  undivided 
shares  and  were  partitioned  by  deed  con- 
taining a  covenant  that  the  expense  of  keep- 
ing and  maintaining  the  sea  walls  belonging 
to  the  lands  thereby  divided  should  be  borne 
by  the  owners  thereof,  and  should  be  pay- 
able out  of  the  lands  by  an  acre-scot,  the 
purchasers  of  parts  of  the  lands  are  bound 
hj  such  covenant  though  they  had  no  actual 
notice  of  it;  and  a  purchaser  may  be  held 
liable  to  contribute  to  the  repair  of  a  sea 
wall  along  a  sea  boundary  of  another  level, 
although  he  w^as  also  liable  to  contribute  to 
the  maintenance  of  sea  walls  alon?  the  boun- 
daries of  the  levels  in  which  his  lands  were 
situated.    Morland  v.  Cook,  L.  R.  6  Eq.  252. 

Many  of  the  cases,  however,  have  applied 
the  rule  that  a  grantor  cannot  derogate 
from  his  own  grant,  holding  that  under  it, 
if  the  owner  of  both  the  quasi  dominant  and 
the    quasi    servient   tenements   conveys    the 

3ua8i  servient  tenement,  retaining  the  quasi 
ominant  tenement,  no  easement  is  reserved 
by  implication  unless  it  is  strictly  necessary 
to  the  enjoyment  of  the  property  retained. 
Walker  v.  Cli/Tord,  128  Ala.  67,  86  Am.  St. 
Rep.  74,  29  So.  588;  Covell  v.  Bright,  157 
Mich.  419.  122  N.  W.  101;  Toothe  v.  Bryce, 
50  N.  J.  Eq.  589,  25  Atl.  182;  Shoemaker 
V.  Shoemaker,  11  Abb.  N.  C.  80;  Outer- 
bridge  V.  Phelps,  13  Jones  &  S.  555,  13  Abb. 
X.  C.  117;  Meredith  v.  Frank,  66  Ohio  St.. 
479,  47  N.  E.  666;  Wheeldon  v.  Burrows,  L. 
R.  12  Ch.  Div.  31. 

And  the  easement  must  have  been  a  con- 
tinuous one.  Walker  v.  Clifford;  Covell  v. 
Bright;  and  Shoemaker  v.  Shoemaker, — ^su- 
pra. 

And  it  must  have  been  apparent, — an  ap- 
parent sign  of  servitude  must  have  existed 
on  the  part  of  the  tenement  or  portion  sold 
in  favor  of  the  property  retained.  Outer- 
bridge  V.  Phelps  and  Covell  v.  Bright,  supra. 

The  law  will  imply  an  easement  in  favor 
of  a  grantee  more  readily  than  it  will  in 
favor  of  a  grantor,  since  a  grantor  cannot 
derogate  from  his  own  grant,  while  a  gran- 
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tee  may  take  the  language  of  a  deed  most 
strongly  in  his  favor.  Wilson  v.  Riggs,  27 
App.  D.  C.  660. 

And  if  a  grantor  selling  a  part  of  a  tene- 
ment intends  to  reserve*  any  rights  over  the 
tenement  granted,  it  is  his  duty  to  reserve 
them  expressly  in  the  grant.  Brown  v. 
Alabaster,  L.  R.  37  Ch.  Div.  490;  Crossley 
v.  Lightowler,  L.  R.  2  Ch.  478;  Sloat  v. 
McDougall,  30  N.  Y.  S.  R.  912,  9  N.  Y. 
Supp.   631. 

And  it  has  been  held  that  a  grantor  can- 
not claim  rights  over  property  absolutely 
granted,  even  though  such  rights  were,  at 
the  time  of  the  grant,  continuous  and  ap- 
parent easements  enjoyed  in  respect  to  an 
adjoining  tenement  which  remains  the  prop- 
erty of  the  grantor.  Suffield  v.  Brown,  4 
De  G.  J.  &  S.  186. 

In  the  above  case  it  was  said  of  Pyer  v. 
Carter,  1  Hurlst.  A  N.  916,  infra,  VII.,  that 
the  court  could  not  look  upon  it  as  rightly 
decided,  and  must  wholly  refuse  to  accept  it 
as  any  authority. 

Nor,  if  a  quasi  servient  tenement  is  first 
conveyed  without  expressly  providing  f'^r 
the  continuance  of  an  easement,  is  there 
any  implied  reservation  for  the  benefit  of 
the  land  retained  by  the  vendor  except  of 
erif^enipnis  of  necessity,  and  no  distinction 
is  to  be  made  for  this  purpose  between  ease- 
ments which  are  apparent  and  those  which 
are  non  apparent.  At  trill  v.  Piatt,  10  Can. 
S.  C.  426. 

And  the  conveyance  of  a  building  lot  by 
a  railway  company,  with  special  covenants  of 
title,  does  not  retain  an  implied  reservation 
of  the  right  to  flood  the  lot  in  case  of  fresh- 
ets, though  the  embankment  causing  thw 
overflow  was  in  existence  prior  to  such  con 
veyance.  Sellers  v.  Texas  C.  R.  Co.  81  Tex. 
458,  13  L.R.A.  657,  17  S.  W.  32. 

So,  a  person  who  purchases  a  lot  subject 
to  a  servitude  in  favor  of  an  adjoining  lot, 
in  ignorance  of  the  servitude,  takes  it  free 
therefrom,  if  it  was  such  as  to  render  it 
probable  that  the  purchaser  would  not  have 
purchased  had  he  known  of  the  existence  of 
the  servitude.  Durel  v.  Boisblanc,  1  La. 
Ann.  407. 
I     And  where  an  owner  of  five  adjoining  lots 
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acter,  that  have  been  created  in  favor  of  the 
land  sold,  and  which  are  open  and  plain  to 
be  seen,  and  are  reasonably  necessary  for  its 
use  and  convenient  enjoyment,  unless  ex- 
pressly reserved  by  the  grantors,  pass  as  ap- 
purtenances to  the  land.  2  Jones.  Real  Prop, 
in  Conveyancing,  1640;  14  Cyc.  Law  A  Proc. 
pp.  1184,  1185;  10  Am.  &  Eng.  Enc.  Law, 
p.  419;  Washb.  Easements  &  Servitudes,  0. 
This  doctrine  is  tersely,  and,  as  we  think, 
correctly,  stated  in  the  case  of  Phillips  v. 
Phillips,  48  Pa.  178,  80  Am.  Dec.  677. 
In  the  syllabus  of  the  opinion  it  is  said: 
"Servitudes,  adopted  by  the  owner  of  land, 
which  are  plainly  visible  or  notorious,  and 
from  the  character  of  which  it  may  fairly 
be  presumed  that  he  intended  their  preserva- 
tion as  necessary  to  the  convenient  enjoy- 


ment of  his  property,  become,  when  the 
lands  are  divided  and  pass  into  other  hands, 
permanent  appurtenances  thereto,  and  nei- 
ther the  owner  of  the  dominant  or  servient 
portions  of  the  land  has  power  adversely 
to  interfere  with  their  proper  use  and 
enjoyment."  Likewise,  in  14  Cyc.  Law  ft 
Proc.  p.  1190,  under  the  headnotes,  "Sev- 
erance and  Partition,"  it  is  said:  "An  ease- 
ment is  not  extinguished  by  a  division  of 
the  estate  to  which  it  is  appurtenant,  but 
the  owner  or  assignee  of  any  portion  of  that 
estate  may  claim  the  right,  so  far  as  it  is 
applicable  to  his  part  of  the  property,  pro- 
vided the  right  can  be  enjoyed,  as  to  the 
separate  parcels,  without  any  additional 
burden  upon  the  servient  estate;  according- 
ly a  right  of  way  which  is  appurtenant  to 


of  land  constructed  a  drain  beneath  the  sur- 
face, commencing  on  one  lot  and  extending 
across  the  rear  of  three  others,  and  thence 
in  another  direction  through  the  fifth  lot, 
and  afterwards  conveyed  one  of  the  lots 
through  which  the  drain  passed,  the  deed 
providing  that  the  purchaser  was  to  have 
the  use  of  the  drain  in  the  rear  of  the  prem- 
ises, and  was  to  contribute  proportionally 
to  the  expense  of  keeping  the  drain  in  re- 
pair, but  the  drain  was  underground,  and 
not  open  and  visible,  the  execution  and  de- 
livery of  the  deed  cut  off  and  excluded  the 
owner  of  the  other  lots  from  the  right  of 
draining  them  across  the  lot  sold,  and  he 
could  not  thereafter  convey  any  right  to  do 
80  to  purchasers  of  the  other  lots.  Mun- 
sion  v.   Reid,  46  Hun,  399. 

And  where  an  owner  of  land  having  mills 
upon  it  and  a  milldam,  sells  the  land  flowed 
by  the  milldam,  and  retains  the  mills  and 
dam  without  reserving  the  right  to  flow,  the 
rig] it  is  not  reserved  by  implication,  and 
is  not  protected  from  the  payment  of  dam- 
ages.   Preble  v.  Reed,  17  Me.  169. 

///.  Requisites, 
a.  Enumeration. 

Three  things  are  essential  to  the  creation 
of  an  easement  by  severance  of  a  tenement: 
First,  unity  and  a  separation  of  the  title; 
second,  that  before  the  separation  takes 
place,  the  use  which  gives  rise  to  the  ease- 
ment shall  have  been  so  long  continued  and 
so  obvious  as  to  show  that  it  was  meant  to 
be  permanent;  and  third,  that  the  easement 
shall  be  necessary  to  the  beneficial  enjoy- 
ment of  the  land  granted  or  retained. 
Kelly  V.  Dunning,  43  N.  J.  Eq.  62  10  Atl. 
276. 

And  a  fourth  re(|uisite  to  the  existence  of 
easements,  that  they  shall  be  continuous 
and  self-acting,  as  distinguished  from  dis- 
continuous and  used  only  from  time  to  time, 
when  there  is  occasion,  seems  to  be  general- 
ly required.  Boon  v.  Adney,  102  Law 
Times,  418;  Watts  v.  Kelson,  L.  R.  6  Ch. 
166;  Cleris  v.  Tieman,  15  La.  Ann.  316; 
Denton  v.  I^ddell,  23  N.  J.  Eq.  64;  Kellv 
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V.  Dunning,  supra;  Fetters  v.  Humphreys,  18 
N.  J.  Eq.  260;  Longendyke  v.  Anderson, 
101  N.  Y.  626,  4  N.  E.  629;  Overdeer  v.  Up- 
degraif,  69  Pa.  110;  Harris  v.  Smith,  40  U. 
C.  Q.  B.  33;  Ruetsch  ▼.  Spry,  14  Ont  L. 
Rep.  233. 

Nothing  will  pass  ^s  an  easement  to  a 
dominant  estate,  although  it  may  have  been 
used  with  it,  unless  a  right  thus  to  use  it 
has  become  ccmsummate  and  thereby  niade 
appurtenant  to  the  granted  premises,  or  un- 
less it  is  expressly  mentioned  in  the  deed 
conveying  the  same  as  an  easement  intend- 
ed to  be  conveyed  thereby.  Ward  v.  Far- 
well,  6  Colo.  66. 

An  easement  not  arising  from  express 
grant  must  arise  through  implication,  if  at 
all,  and  the  sale  must  have  b^n  made  under 
such  circumstances  that  it  will  be  implied 
therefrom  that  the  easement  would  arise. 
McPherson  v.  Acker,  MacArth.  ft  M.  160,  48 
Am.  Rep.  749. 

By  grant  or  reservation  by  implication  of 
law  are  meant  such  as  the  law  implies  from 
the  circumstances,  and  which  ai-e  not  found 
by  construction  in  the  contract.  Adams  v. 
Marshall,  138  Mass.  228,  52  Am.  Rep.  271. 

And  where  it  appears  by  a  fair  interpre- 
tation of  the  words  of  a  grant  in  connec- 
tion with  surrounding  circumstances  that  it 
was  the  intention  of  the  parties  to  create 
or  reserve  a  right  in  the  nature  of  an 
easement  in  the  property  granted,  for  the 
benefit  of  other  land  of  the  grantor,  orig- 
inally forming,  with  the  land  conveyed,  one 
parcel,  such  right  will  be  deemed  appurte- 
nant to  the  land  of  the  grantor,  and  bind- 
ing on  that  conveyed,  and  the  right  and  the 
burden  thus  created  will  pass  to  and  be 
binding  on  all  subsequent  grantees  of  the 
respective  parcels  of  land.  Winston  v.  John- 
son, 42  Minn.  398,  45  N.  W.  958. 

A  conveyance  of  land,  though  transferring 
whatever  is  properly  and  lawfully  appurte- 
nant to  the  subject  of  the  grant,  does  not 
convey  an  easement  which  has  no  lawful  or 
valid  existence  as  such,  although  it  may 
seem  to  appear  as  matter  of  fact  to  be  at- 
tached to  the  land.  Green  ▼.  Collins,  86  N. 
Y.  246,  40  Am.  Rep.  531. 
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an  estate  is  appurtenant  to  every  part  of  it,  I 
no  matter  into  how  many  parts  it  may  be 
subdivided;  and  it  inures  to  the  benefit  of 
the  owners  of  all  subdivisions  so  situated 
that  it  can  be  used."  This  rule  was  recog- 
nized by  this  court  in  the  case  of  Fayter  v. 
North,  30  Utah,  166,  6  L.R.A.(N.S.)  410, 
83  Pac.  742.  While  Mr.  Justice  Straup  dis- 
sented from  the  result  arrived  at  in  the  case 
by  the  majority  of  the  court,  he  neverthe- 
less approved  of  the  general  doctrine  herein 
announced.  In  the  course  of  his  dissenting 
opinion  he  says,  when  a  "permanent  and  ob- 
vious servitude  is  imposed  on  one  part  of 
an  estate  in  favor  of  another,  which,  at  the 
time  of  the  severance,  is  in  use,  and  is  rea- 
sonably necessary  for  the  fair  enjoyment  of 
the  other,  then,  upon  a  severance  of  such 


ownership  by  voluntary  alienation,  there 
arises,  by  implication  of  law,  a  grant  of  the 
right  to  continue  such  use.  In  such  case 
the  law  implies  that  with  the  grant  of  the 
one  an  easement  is  also  granted  or  reserved, 
as  the  case  may  be,  in  the  other,  subjecting 
it  to  the  burden  of  all  such  visible  uses  and 
incidents  as  are  reasonably  necessary  to  the 
enjoyment  of  the  dominant  heritage,  in  sub- 
stantially the  same  condition  in  which  it 
appeared  and  was  used  when  the  grant  was 
made."  The  following  are  a  few  of  the 
many  cases  which  support  this  doctrine: 
Currier  v.  Howes,  103  Cal.  431,  37  Pac.  521; 
Seymour  v.  Lewis,  13  N.  J.  Eq.  439,  78  Am. 
Dec.  108;  Ellis  v.  Bassett,  128  Ind.  118,  25 
Am.  St.  Rep.  421,  27  N.  E.  344;  Janes  v. 
Jenkins,  34  Md.  1,  6  Am.  Rep.  300;   But- 


}}»  Unity  and  severance. 

A  way  of  necessity  or  other  easement  de- 
rives its  origin  from  a  grant,  and  cannot 
legally  exist  where  neither  the  party  claim- 
ing the  way  nor  the  owner  of  the  land 
over  which  it  is  claimed,  nor  anyone  under 
whom  they  or  either  of  them  claim,  was 
ever  seised  of  both  tracts  of  land.  Stewart 
V.  Uartman,  46  Ind.  331;  Trump  v.  McDon- 
nell, 120  Ala,  200,  24  So.  363;  Woodworth 
v.  Raymond,  51  CJonn.  70, 

And  a  way  by  necessity  to  land  which  is 
entirely  surrounded  by  land  of  another  own- 
er is  founded  on  an  implied  grant,  and  does 
not  exist  unless  there  has  been  a  unity  of 
ownership  and  a  severance.  Ellis  v.  Blue 
Mountain  Forest  Asso.  69  N.  H.  385,  42 
L.R.A.  670,  41  Atl.  856. 

Unity  of  possession  at  some  former  time 
is  of  the  foundation  of  the  right.  Tracy 
V.  Atherton,  35  Vt.  52,  82  Am.  Dec.  621*; 
Hazlett  V.  Powell,  30  Pa.  293. 

And  the  unity  of  title  must  have  existed 
at  the  time  of  the  sale;  and  the  fact  that 
both  lots  were  sold  by  one  person  is  not 
sufficient,  where  he  acted  as  an  agent  or  rep- 
resentative, and  the  actual  ownership  of  the 
two  lots  was  not  in  the  same  person.  Cherry 
T.  Stein,  11  Md.  1. 

Continuous  servitudes  can  be  considered 
as  established  only  by  the  disposition  which 
an  owner  has  made  of  one  part  of  his  prop- 
erty in  favor  of  another.  Durel  v.  Bois- 
blanc,  1  La.  Ann.  407. 

So,  the  rule  that  when  the  owner  of  two 
tenements  has  created  an  open,  notorious, 
and  visible  easement  in  favor  of  one  against 
the  other,  and  sells  the  dominant  tenement 
and  retains  the  servient,  the  purchaser  of 
the  dominant  is  entitled  to  insist  upon  that 
easement,  necessarily  involves  the  proposi- 
tion that  the  man  creating  the  easement  is 
the  absolute  owner  of  both  lots,  and  does 
not  apply  in  a  case  in  which  he  was  the 
absolute  owner  of  the  dominant  tenement 
only,  and  owned  only  a  half  interest  in  the 
servient  tenement.  Farley  v.  Howard,  60 
App.  Div.  193,  70  N.  Y.  Supp.  51,  affirming 
33  Misc.  67,  68  N.  Y.  Supp.  159,  and  af- 
firmed in  172  N.  Y.  628,  65  N.  E.  1116. 
20  L.R.A.(N.S.) 


And  a  grantee  of  land  does  not  acquire  as 
appurtenances  easements'  in  adjacent  land 
which,  at  the  time  of  the  grant,  to  the 
knowledge  of  all  the  parties,  belonged  to  a 
third  party,  and  which  the  grantor  had 
Jio  power  to  convey,  and  the  fact  that  such 
adjacent  land  is  thereafter  acquired  by  the 
grantor  does  not  render  him  liable  to  the 
owner  of  the  dominant  tenement  for  the 
subsequent  destruction  of  appliances  upon 
such  adjacent  land,  in  use  at  the  time  of 
the  grant,  for  the  pur]>oses  of  the  easement. 
Spencer  v.  Kilmer,  151  N.  Y.  390,  46  N.  E. 
805. 

So,  to  create  a  way  of  necessity,  the  rela- 
tion of  grantor  and  grantee  must  have  ex- 
isted between  the  parties  or  persons  in  their 
lines  of  title;  the  mere  fact  that  all  of  the 
land  was  originally  part  of  the  public  do- 
main, and  hence  owned  by  a  common  grant- 
or, is  not  sufficient.  Bully  Hill  Copper 
Min.  &  Smelting  Co.  v.  Bruson,  4  Cal.  App. 
180,  87  Pac.  237. 

Nor  can  a  right  of  way  exist  by  necessity 
in  any  case  in  favor  of  the  state's  grantee 
of  lands  over  adjoining  vacant  lands  held 
bv  the  state.  Pearne  v.  Coal  Creek  Min. 
&■  Mfg.  Co.  90  Tenn.  619,  18  S.  W.  402. 

And  where  two  tenants  hold  under  the 
ssnie  landlord,  and  one  tenant  has  acquired 
a  I'jght  of  way  against  the  other,  and  the 
landlord  sells  both  tenements  under  a  gen- 
eral condition  that  they  are  sold  subject  to 
and  with  the  benefit  of  all  subsisting  rights 
of  way,  the  purchaser  of  the  first  tenement 
takes  no  right  of  way  as  against  the  pur- 
chaser of  the  other.  Daniel  r.  Anderson,  8 
Jur.  N.  S.  328. 

And  where  two  persons  were  tenants  of 
adjoining  premises  under  the  same  landlord, 
and  one  had  a  well  upon  his  premises  from 
which  the  other's  premises  were  supplied 
with  water  by  means  of  a  pipe,  and  both 
premises,  with  others,  were  put  up  for 
sale  by  auction  in  lots,  one  of  the  conditions 
being  that  each  lot  was  subject  to  all  the 
rights  of  way  and  water  and  other  ease- 
ments, if  any,  subsisting  thereon,  and  both 
the  tenants  purchased  the  lots  of  which  they 
had  been  tenants,  the  purchaser  of  the  sec- 
ond lot  acquired  no  easement  in   the  con> 
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terworth  v.  Crawford,  46  N.  Y.  349,  7  Am. 
Rep.  352;  Lampman  v.  Milks,  21  N.  Y.  505; 
Randall  v.  Silverthorn,  4  Pa.  173;  Overdecr 
V.  Updegraff,  69  Pa.  110;  Newell  v.  Sass, 
142  111.  104,  31  N.  E.  176. 

Counsel  for  respondents  have  not  filed  a 
brief,  neither  did  they  argue  the  case  orally 
in  this  court;  therefore  we  are  deprived  of 
the  benefit  of  their  views  respecting  the 
merits  of  the  case  and  the  questions  of  law 
involved.  We  think,  however,  it  is  evident, 
from  the  findings  of  fact  and  the  conclusions 
of  law  made  by  the  court,  and  the  judgment 
entered  thereon,  that  the  trial  court  proceed- 
ed on  the  theory  that,  as  the  20-foot  right 
of  way  was  mentioned  and  described  in  the 
agreements  referred  to,  and  no  direct  or 
special  reference  made  therein  to  the  cement 
walk,  only  the  20-foot  right  of  way  passed 
as  an  appurtenant  to  the  lots  purchased  by 
appellants. 

Ehlert,  by  entering  into  the  agreements 
mentioned,  covenanted  to  deed  the  lots  there- 
in mentioned  "with  all  and  singular  im- 
provements, buildings,  and  appurtenances 
thereto  belonging  or  in  any  wise  appertain- 
ing .  .  .  together  with  a  perpetual  right 
of  way  over  the  following  tract  of  land." 
Then  follows  a  description  of  the  right  of 
way,  20  feet  in  width,  commencing  at  Third 
East  street,  and  running  the  entire  length  of 


the  avenue.  It  will  thus  be  observed  that 
there  are  two  separate  and  distinct  cove- 
nants contained  in  the  agreements,  one  of 
which  is  to  convey  the  lots  with  all  the  im- 
provements and  the  appurtenances  thereunto 
belonging,  and  the  other  is  to  grant  a  per- 
petual right  of  way,  20  feet  in  width, 
through  the  avenue.  Neither  covenant  in 
any  sense  limits  or  restricts  the  other. 
While  it  may  be  said  that,  under  the  facts 
and  circumstances  of  this  case,  an  easement 
in  the  20-foot  right  of  way,  even  if  it  had 
not  been  specially  mentioned  in  the  agree- 
ments, would  have  passed  as  an  appurte- 
nant to  the  lots,  yet  it  does  not  follow,  as  a 
legal  proposition,  that  because  Ehlert  specif- 
ically expressed  it  in  the  contract,  he  there- 
by intended  to  and  did  reserve  to  himself 
all  other  appurtenances  of  like  character. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  trial  court 
to  set  aside  the  findings  and  conclusions 
herein,  and  to  make  findings  and  conclu- 
sions in  favor  of  plaintiffs,  in  accordance 
with  the  views  herein  expressed,  and  enter 
judgment  thereon  as  prayed  for  in  plain- 
tiffs' complaint;  plaintiffs  to  recover  their 
costs. 

Stranp  and  Frlck,  JJ.,  concur. 


tinned  use  of  the  water  from  the  first  lot, 
inasmuch  as  the  tenant  of  the  second  lot 
had  no  easement  of  right  of  water,  but 
merely  a  license  from  his  landlord  during 
his  tenancy.  Russell  v.  Harford,  L.  R.  2 
Eq.  607. 

And  if  a  grantor  of  two  pieces  of  land, 
in  his  conveyance  of  the  first,  reserves  to 
himself  the  right  to  draw  water  from  a  well 
situated  on  it,  this  right,  though  enjoyed  by 
him  in  his  occupation  of  the  second  piece, 
does  not  pass  by  his  subsequent  conveyance 
of  that  piece.  Wentworth  v.  Philpot,  60  N. 
H.  193. 

So,  where  the  members  of  a  tribe  of  In- 
dians owned  as  joint  tenants  a  certain  farm, 
and  some  of  them  owned  in  severalty  sever- 
al adjoining  lands  which  they  conveyed, 
such  conveyance  cannot  create  a  way  of 
necessity  in  favor  of  the  grantees  over  the 
farm.  Wood  worth  v.  Raymond,  61  Conn. 
70. 

And  a  tenant  in  common  cannot  grant 
an  easement  so  as  to  confer  a  right  which 
can  be  enforced  against  the  other  tenants. 
Palmer  v.  Palmer,  150  N.  Y.  139,  66  Am. 
St.  Rep.  653,  44  N.  E.  966. 

But  while  one  joint  tenant  cannot  create 
an  easement  or  servitude  upon  the  common 
estate,  injurious  to  the  interests  of  his  co- 
tenant,  if  the  cotenant  does  not  object,  no 
one  else  can.  Lowenback  v.  Switzer,  1  Va. 
Dec.  141. 

Nor  is  the  owner  of  lands  over  which  a 
private  road  has  been  used  estopped  to  as- 
sert his  right  to  close  up  such  roa<l  by  the 
20  L.R.A.{N.S.) 


fact  that  another  person,  from  whom  he  * 
does  not  derive  title  to  the  lands  over 
which  the  road  runs,  exchanged  other  lands 
with  the  grantor  of  the  person  asserting 
the  right  to  use  the  road,  and  that  V^e 
lands  so  exchanged  now  constitute  a  part 
of  the  premises  owned  by  the  party  on- 
structing  the  road,  particularly  where  it 
does  not  appear  that  the  exchange  of  land 
bore  any  relation  to  the  road,  or  was  af- 
fected in  any  way  by  the  fact  that,  at  the 
time  of  the  exchange,  the  road  was  being 
used  by  the  grantor  of  the  person  assert- 
ing the  right  to  use  the  road.  Trump  v.  Mc- 
Donnell, 120  Ala.  200,  24  So.  363. 

But  although  a  man  can  have  no  ease- 
ment in  his  own  land,  yet,  by  the  mere  sev- 
erance of  his  title,  he  may  create  such  an 
easement,  the  test  whether  such  easement 
is  created  being  whether  it  is  essential  to  the 
beneficial  enjoyment  of  the  land  conveyed. 
Brakely  v.  Sharp,  10  N.  J.  Eq.  206,  revers- 
ing 9  N.  J.  Eq.  9. 

The  rule  that  a  grantee  of  land  is  en- 
titled to  a  way  of  necessity  over  the  land 
of  his  grantor  is  applicable  where,  instead 
of  a  formal  transfer,  there  was  an  equitable 
grant  of  the  title  of  the  right  of  possession. 
Simmons  v.  Sines,  4  Abb.  App.  Dec.  246. 

o.  Apparent  and  obvious. 

Easements  which  are  not  apparent  and 
obvious  and  visible  do  not  pass  on  the  sever- 
ance of  two  or  more  tenements,  as  appur- 
tenant, unless  the  grantor  uses  language  in 
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WILLIAM  T.  WALLACE  et  al.,  Appts. 
(219  Pa.  457,  68  Atl.  1021.) 

Easement  ~  dlTislon  of  tract. 

That  a  roa'd  over  one  portion  of  a  tract 
of  land  for  the  benefit  of  another  portion 
was  intended  by  the  owner  to  be  only  tem- 
porary will  not  prevent  a  right  to  its  per- 
manent use  from  passing  with  th^  grant  of 
the  latter  portion,  where,  at  the  time  of  the 
grant,  it  was  apparent,  with  nothing  to  in- 
dicate that  it  was  not  intended  to  be  per- 
manent. 

(January  6,  1908.) 

APPEAL  by  defendants  from  a  decree  of 
the  Court  of  Common  Pleas  No.  2  for 
Allegheny  County,  sitting  in  equity  in  a 
suit  brought  to  enjoin  interference  with  an 
easement.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wishart  &  Dickie,  for  appel- 
lants: 

A  servitude  will  not  arise  from  a  mere 
temporary  convenience  adopted  by  the  own- 
er in  the  enjoyment  of  his  land. 

Phillips  y.  Phillips,  48  Pa.  178,  86  Am. 


Dec.   577,   Francies's   Appeal,   96    Pa.   200; 
Adams's  Appeal,  7  W.  N.  C.  86. 

That  it  may  become  a  servitude,  the  qual- 
ity or  fact  impressed  upon  the  land  by  the 
owner  of  the  whole  must  be  of  a  permanent 
nature,  notorious  and  plainly  visible,  apd 
such  that,  from  its  character,  it  may  be 
fairly  presumed  that  the  owner  of  the  whole 
was  desirous  of  and  intended  its  preserva- 
tion permanently  as  a  servitude. 

Phillips  v.  Phillips,  supra;  Overdeer  v. 
Updegraflf,  69  Pa.  110;  Cannon  v.  Boyd,  73 
Pa.  179;  Building  Asso.  v.  Getty,  11  Phila. 
305;  Francies's  Appeal,  supra;  Zell  v.  First 
Universalist  Soc.  119  Pa.  390,  4  Am.  St. 
Rep.  664,  13  Atl.  447;  Geible  v.  Smith,  146 
Pa.  276,  28  Am.  St.  Rep.  796,  23  Atl.  437; 
Grace  M.  E.  Church  v.  Dobbins,  153  Pa.  294, 
34  Am.  St.  Rep.  706,  25  Atl.  1120;  Manbeck 
V.  Jones,  190  Pa.  171,  42  Atl.  636. 

Messrs.  Reed,  Sniltli,  Shaw,  &  Beal, 
Thomas  S.  Schultz,  and  David  A.  Reed, 
for  appellee: 

Upon  the  severance  of  the  properties  the 
road  became  a  permanent  easement. 

jSeibert  v.  Levan,  8  Pa.  383,  49  Am.  Dec. 
626;  Kieffer  v.  Imhoff,  26  Pa.  438;  McCarty 
v.  Kitchenman,  47  Pa.  239,  86  Am.  Dec.  538; 
Overdeer  v.  Updegraff,  69  Pa.  110;  Cannon 
V.  Boyd,  73  Pa.  179;  Zell  v.  First  Universal- 
ist Soc.  119  Pa.  390,  4  Am.  St.  Rep.  054,  13 


the  conveyance  sufficient  to  create  the  ease- 
ment de  novo.  Fetters  v.  Humphreys,  19 
N.  J.  Eq.  471;  Edwards  v.  Heager,  180  III 
99,  54  N.  E.  176;  Weidekin  v.  Snelson,  17 
ill.  App.  461 ;  Simmons  ▼.  Cloonan,  81  N.  Y. 
557 ;  Butterworth  v.  Crawford  46  N.  Y.  349, 
7  Am.  Rep.  352;  Miusion  v.  Reid,  46  Hun, 
399 ;  Reiners  v.  Young,  109  N.  Y.  648,  16  N. 
£.  368;  Henry  v.  Dunlap,  21  Lane.  L.  Rev. 
289;  Evans  v.  Dana,  7  R.  I.  306;  Providence 
Tool  Co.  V.  Corliss  Steam  Engine  Co.  9  R.  I. 
664;  Sellers  v.  Texas  C.  R.  Co.  81  Tex.  458, 
13  L.R.A.  657,  17  S.  W.  32;  Scott  v.  Beutel, 
23  Gratt.  1 ;  Knock  v.  Knock,  27  Can.  S.  C. 
664,  reversing  29  N.  S.  267 ;  Boon  v.  Adney, 
102  Law  Times,  418;  Glave  v.  Harding,  3 
Hnrlst.  &  N.  037;  Union  Lighterage  Co.  v. 
London  Graving  Dock  Co.  [1902]  2  Ch. 
557 ;  Suffield  v.  Brown,  4  DeG.  J.  &  S.  185. 

A  privilege  or  servitude  annexed  to  prop- 
erty in  favor  of  an  adjoining  property  must 
be  palpable  and  manifest,  and  notoriously 
permanent  in  its  nature.  Adams's  Appeal, 
7  W.  N.  C.  86. 

A  mere  intention  to  create  a  servitude 
for  one's  different  estates  will  not  suffice, 
nor  will  it  suffice  that  the  servitude  was 
partially  established;  it  must  have  been 
perfected  in  such  a  manner  as  to  be  useful 
to  the  adjacent  lot.  Gottschalk  v.  DeSantos, 
12  La.  Ann.  473. 

To  affect  a  purchaser  of  property  with 
notice  of  an  easement  in  favor  of  an  ad- 
joining owner,  the  easement  must  be  obvi- 
ous and  apparent  to  any  observer;  an  ap- 
parent sign  of  servitude  must  exist  on  the 
2«  LJLA.(K.S.) 


premises  purchased  in  favor  of  the  adjoin- 
ing owner,  or  the  marks  of  the  burden  muse 
be  open  and  visible.  In  gals  v.  Plamondon, 
75  HI.  118;  Edwards  v.  Heager,  supra. 

Easements,  to  pass  by  implication,  roust 
be  apparent  and  designed  to  be  permanent, 
and  without  which  the  enjoyment  of  the 
several  parts  could  not  be  fully  had;  and 
the  arrangements  and  the  dispositions  must 
be  permanent  and  manifest.  Francies's  Ap- 
peal, 96  Pa.  200. 

When  the  owner  of  an  entire  estate  sells 
a  portion,  the  fact  that  the  premises  re- 
tained by  the  grantor  are  a  servient  tene- 
ment, charged  with  an  easement,  such  ease- 
ment, not  having  been  granted  in  the  deed, 
should  be  patent  as  a  feature  of  the  land 
which  directs  the  attention  to  its  existence 
upon  such  examination  as  would  ordinarily 
be  given.  Reiners  v.  Young,  109  N.  Y.  648, 
16  N.  Y.  S.  R.  277,  16  N.  E.  368,  reversing 
38  Hun,  335. 

In  order  to  furnish  constructive  notice  of 
the  existence  of  a  servitude  in  lands,  there 
should  be  such  a  connection  between  the 
use  and  the  thing  used  as  to  suec^st  to  a 
purchaser  that  one  estate  is  servient  to  the 
other;  the  servitude  must  be  open,  appar- 
ent, and  visible,  so  as  to  raise  the  presump- 
tion of  notice,  or  the  purchaser  will  not  be 
bound  in  the  absence  of  actual  notice.  Job- 
ling  V.  Tuttle,  75  Kan.  351,  9  L.R.A.(N.S.) 
960,  89  Pac.  699. 

And  an  easement  which  is  not  apparent, 
of  which  the  grantor  has  not  made  use,  and 
of  which  he  has  no  information,  does  not 
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Atl.  447;  Geible  v.  Smith,  146  Pa.  276,  28 
Am.  St.  Rep.  796,  23  Atl.  437 ;  Grace  M.  E. 
Church  V.  Dobbins,  153  Pa.  294,  34  Am.  St. 
Rep.  706,  25  Atl.  1120;  Ormsby  v.  Pinkerton, 
159  Pa.  468,  28  Atl.  300;  Manbeck  v.  Jones, 
190  Pa.  171,  42  Atl.  636;  Washb.  Easements, 
4th  ed.  ♦•  33-61;  Copie's  Case,  Year  Book 
11  Hen.  VII.  25;  Ewart  v.  Cochrane,  1  Pat- 
erson,  Sc.  App.  Cas.  1010,  10  Eng.  Rul.  Cas. 
60. 

Mitchell,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  legal  principle  governing  this  case  is 
thus  expressed  in  Grace  M.  £.  Church  v. 
Dobbins,  163  Pa.  294,  34  Am.  St.  Rep.  700, 
26  Atl.  1120:  "Where  an  owner  of  land  sub- 
jects part  of  it  to  an  open,  visible,  perma- 


nent, and  continuous  service  or  easement  in 
favor  of  another  part,  and  then  aliens  either, 
the  purchaser  takes  subject  to  the  burden  or 
the  benefit,  as  the  case  may  be."  See  also, 
Manbeck  v.  Jones,  190  Pa.  171,  42  Atl.  636. 
The  facts  are  not  in  material  dispute.  In 
1890,  Wallace,  one  of  appellants,  became  the 
owner  of  a  large  lot  of  ground  in  the  Twen- 
tieth ward  of  the  city  of  Pittsburg.  It  was 
bounded  by  three  streets  and  the  Pennsyl- 
vania Railroad,  but,  being  hilly  and  uneven, 
access  to  parts  of  it  was  difficult  or  very  in- 
convenient. Wallace  began  to  grade  it,  and 
in  the  course  of  so  doing  roads  were  worn 
here  and  there  over  the  property  by  the 
hauling  incident  to  grading;  the  principal 
road  so  worn  or  constructed  being  in  sub- 
stantially the  same  position  as  that  over 


pass  by  implication.  Hyde  Park  Thomson- 
Houston  Light  Co.  V.  Brown,  172  111.  329, 
60  N.  E.  127,  affirming  69  111.  App.  582. 

Thus,  where  there  is  a  mere  temporary 
arrangement  for  the  convenience  of  tenants, 
a  sheriff's  vendee  of  a  part  of  the  property 
will  take  it  freed  from  the  burden  of  such 
arrangement.     Adams's  Appeal,  supra. 

And  if,  at  the  time  of  severance,  the  prem- 
ises are  unfinished  and  the  buildings  are  in 
a  skeleton  state,  so  that,  though  there  are 
openings  left  in  the  wall,  it  is  uncertain  for 
what  purpose  they  are  intended,  whether  as 
doors  or  windows,  and  if  as  doors,  then  in 
*  what  direction  and  to  what  extent  the  ways 
thereto  are  designed  to  be  used,  there  will 
be  no  such  implied  grants,  the  easements 
not  being  apparent  and  continuous.  Glave 
V.  Harding,  supra. 

So,  where  two  adjoining  estates  are  owned 
by  the  same  person,  and  a  drain  passes 
through  the  lower  one  for  the  benefit  of  the 
upper  one,  and  the  ownership  is  severed,  the 
continuance  of  the  drain  after  the  severance, 
where  its  use  is  not  open  or  visible  or  known 
to  the  owner  of  the  lower  estate,  does  not 
create  an  easement  in  the  drain.  Carbrey 
V.  Willis,  7  Allen,  364,  83  Am.  Dec.  688. 

And  where  one  of  two  adjoining  lots 
owned  by  the  same  parties  was  sold  at  auc- 
tion under  decree  of  the  court,  and  at  the 
time  of  the  sale  nothing  was  said  of  an 
easement  running  with  the  unsold  lot, 
through  the  one  sold,  for  carrying  the  water 
from  the  former  to  a  culvert- in  the  street, 
and  the  easement  was  not  to  be  seen  on  the 
lot  sold,  and  was  not  known  to  the  pur- 
chaser, the  purchaser  is  entitled  to  the  lot 
free  of  the  easement.  Scott  v.  Beutel,  su- 
pra. 

And  where  a  party  purchased  a  lot  of 
ground  upon  which  there  was  no  apparent 
drainage  from  an  adjacent  lot,  he  cannot  be 
relieved  from  the  purchase  for  the  reason  that 
a  drain  did  in  fact  run  underground  from 
an  adjacent  lot,  when  the  owner  of  the  ad- 
jacent lot  had  not  the  legal  right  to  main- 
tain the  drain,  since,  when  he  purchased 
the  property,  the  drain  was  not  visible,  and 
was  not  necessary  for  the  reasonable  use 
26  L.R.A.(N.S.) 


of  the  adjacent  lot.  Biddison  v.  Aaron,  102 
Md.  166,  62  Atl.  623. 

So,  where  the  owner  of  two  lots  of  land, 
one  of  which  was  supplied  with  water  by  a 
pipe  laid  underground  across  the  other 
from  a  spring  in  land  of  a  third  person,  con- 
veyed the  latter  lot,  covenanting  against 
encumbrances,  to  a  person  who  had  no 
knowledge  of  the  existence  of  the  pipe,  and 
subsequently  the  license  to  take  water  from 
the  spring  in  the  land  of  the  third  person 
was  revoked  and  the  lot  was  supplied  with 
water  from  another  source,  there  was  no  im- 
plied grant  in  favor  of  the  former  o^ner  to 
maintain  the  pipe  in  the  transferred  lot, 
and  the  grantee  of  that  lot  took  it  free 
from  encumbrances.  Johnson  v.  Knapp,  150 
Mass.  267,  23  N.  E.  40. 

And  where  joint  owners  of  two  lots  con- 
ducted water  through  a  wooden  pipe  from 
a  reservoir  on  one  lot  to  a  storage  tank  on 
the  other,  as  part  of  a  water  supply  system 
for  a  city,  and  they  afterwards  sold  the  sys- 
tem and  leased  the  lots  to  a  water  company 
under  an  agreement  not  to  re-engage  in  the 
water  business,  and  subsequently  the  lots 
were  divided  without  mention  of  water 
rights,  one  person  becoming  sole  owner  of 
the  lot  on  which  the  tank  was  located,  and 
thereafter  the  water  company  abandoned 
the  premises,  and  the  pipe  leading  to  the 
purchaser's  lot  was  cut  oiT,  with  her  ap- 
parent acquiescence,  and  sbe  subsequently 
conveyed  the  lot  by  deed,  not  mentioning 
water  rights,  her  grantee  cannot  insist  upon 
the  continuance  of  a  flow  of  water  to  the 
lot  as  an  appurtenance  thereto,  since  the 
reservoirs  were  temporary  structures,  for 
the  purpose  of  the  owner's  business,  and  did 
not  create  an  easement,  and  at  the  time  the 
joint  owners  of  the  lots  parted  with  their 
right,  the  use  of  the  water  for  the  purpose 
of  supplying  the  system  and  the  reservoirs 
had  been  abandoned.  Van  Rossum  v.  Grand 
Rapids  Brewing  Co.  129  Mich.  530,  89 
N,  W.  370. 

Nor  does  the  rule  as  to  creation  of  ease- 
ments  by  the  severance  of  a  tract  of  land 
in  favor  of  one  portion  of  which  an  arti* 
ficial  condition  has  been  created  on  the  oth- 
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which  the  plaintiff  now  claims  a  right  of 
way.  In  1891,  Wallace  conveyed  to  the 
plaintiff  a  portion  of  said  tract,  bounded  by 
the  Pennsylvania  Railroad,  two  streets,  and 
other  lands  of  Wallace  afterwards  conveyed 
to  the  Duquesne  Reduction  Company.  At 
the  time  of  sale  by  Wallace  to  plaintiff, 
the  said  road  was  used  upon  the  ground, 
and  appellants  admit  that  stone  quarried 
upon  other  land  of  Wallace  and  sold  to  the 
plaintiff  was  hauled  down  over  it.  Appel- 
lee used  it  in  the  erection  of  its  buildings, 
and  claims  that  it  was  in  general  use  by 
the  owners  of  the  adjacent  properties  for 
access,  and  it  appeared  that  it  had  contin- 
ued in  such  use  until  1906,  when  appel- 
lants built  a  fence  across  it  and  plaintiff 
filed  this  bill.     The  court  found  that  it  was 


the  only  wagon  road  on  the  lot,  and  that  ac- 
cess from  the  streets  by  which  the  appellee's 
lot  was  bounded  was  impracticable  for 
loaded  wagons  at  most  points,  and  very  in- 
convenient for  any  other  purpose.  The 
learned  court  below  refused  to  find  the  road 
a  way  of  necessity,  because  tliere  were  other 
ways  of  access  and  egress  however  incon- 
venient; citing  M'Donald  v.  Lindall,  3 
Rawle,  492.  The  court,  however,  found  that 
"the  road  was  apparent  on  the  ground,  and 
there  was  nothing  on  the  ground  to  indicate 
that  it  was  not  intended  to  be  permanent." 
He  therefore  found  that  the  right  to  the  use 
of  the  road  passed  by  implication  as  an  ease- 
ment appurtenant  to  the  grant. 

The  argument  of  the  appellants  rests  main- 
ly on  the  view  that  the  road,  having  had  its 


er  apply  in  case  of  the  sale  by  the  owner  of 
a  milldam  to  one  who  has  leased  from  him 
land  on  and  under  the  pond,  on  which  to 
conduct  an  ice  business,  of  the  land  so 
leased,  with  knowledge  that  it  is  purchased 
for  the  purpose  of  continuing  such  business, 
where  the  lease  requires  the  surrender  of  the 
premises  at  its  termination,  allowing  the 
lessee  to  remove  the  buildings,  since  no  ad- 
vantage or  artificial  condition  exists  with- 
in the  meaning  of  the  rule.  Marshall  Ice 
Co.  v.  LaPlant,  136  Iowa,  621,  12  L.R.A. 
(N.S.)   1073,  111  N.  W.  1016. 

And  the  use  by  an  owner  and  his  tenants 
of  a  yard  in  the  rear  of  his  four  or  five 
houses,  paved  and  open  for  all  the  tenants, 
the  common  use  of  one  hydrant  on  the 
premises,  with  city  water  mains  within  a 
few  feet  of  each  house,  for  separate  connec- 
tion, and  the  common  use  of  one  alley  to  a 
certain  street  between  two  of  the  houses, 
and  a  footpath  to  another  street,  neither  of 
which  abutted  on  the  property  in  question, 
nor  were  essential  for  the  enjoyment  of  the 
property  as  ways  of  necessity,  cannot  be 
taken  to  be  an  apparent  necessity  and  per- 
manent dedication  to  a  common  use  in  sucli 
manner  as  to  subject  the  property  to  a 
continuance  of  the  same  condition  in  the 
hands  of  separate  owners.  Francies's  Ap- 
peal, supra. 

So,  where  the  owner  of  premises  con- 
structs a  permanent  building  so  that  most 
of  it  is  on  one  tract  of  land  and  a  part  of 
it  on  a  second  tract  of  land,  and  sells  the 
first  tract,  but  remains  in  possession,  and 
while  in  possession  of  both  tracts,  sells  the 
second  to  a  bona  fide  purchaser  without 
actual  knowledge  of  the  first  sale,  or  that 
the  building  is  partly  on  the  second  tract, 
the  second  purchaser  takes  the  premises 
free  from  the  implied  easement,  and  is  not 
bound  to  examine  the  title  to  the  other 
tract  to  ascertain  whether  the  owner  had 
mortgaged  it.  Smith  v.  Lockwood,  100 
Minn.  221,  110  N.  W.  980. 

And  where  a  woman,  at  the  time  of  mak- 
ing her  will,  was  the  owner  of  two  adjoin- 
ing houses,  one  of  which  she  occupied,  and 
in  the  other  she  had  a  tenant,  and  in  the 
yard  of  the  house  occupied  by  her  was  a 
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pump,  which  she  permitted  the  tenant  to 
use,  a  devise  by  her  of  the  house  and  lot 
occupied  by  the  tenant,  "as  occupied,"  does 
not  pass  the  right  to  the  devisee  to  draw 
water  at  the  pump  in  the  other  yard,  in 
the  same  way  as  the  tenant  had  done.  Pol- 
den  V.  Bastard,  L.  R.  1  Q.  B.  156,  s.  c.  on 
previous  appeal,  4  Best  &  S.  258.     • 

Where  an  easement  on  a  lot  was  appar- 
ent, open,  visible,  and  continuous,  however, 
a  purchaser  of  the  lot  takes  it  subject  to 
the  easement,  although  not  mentioned  in 
the  conditions  or  deed.  Overdeer  v.  Upde- 
graff,  69  Pa.  110;  Ingals  v.  Plamondon,  75 
111.  118;  Simmons  v.  Cloonan,  81  N.  Y.  557. 

And  the  open  and  visible  use  of  an  ease- 
ment, such  as  a  road,  is  notice  to  a  pur- 
chaser of  the  servient  estate  of  the  exist- 
ence and  extent  of  the  right.  Brown  v. 
Kemp,  46  Or.  617,  81  Pac.  236. 

This  is  the  rule  applied  and  carried 
somewhat  further  in  Liquid  Cabdonic  Co. 
v.  Wallace. 

And  the  apparent  signs  of  servitude  which 
will  pass  as  easements  on  severance  of  a 
heritage  include  not  only  those  which  must 
necessarily  be  seen,  but  those  which  may  be 
seen  or  known  on  a  careful  inspection  by 
persons  ordinarily  conversant  with  the  sub- 
ject.    Boon  v.  Adney,  102  Law  Times,  418, 

Thus,  where  an  owner  of  land  built  cot- 
tages thereon,  and,  not  being  able  to  give 
each  a  pump,  a  washhouse,  closets,  and  an 
ash  pit,  he  built  these  thin^  on  different 
parts  of  the  property,  and  allowed  the  ten- 
ants to  use  them  in  common,  he  evinces  by 
his  acts  a  permanent  alteration  of  the  qual- 
ity of.  the  different  parts  of  the  heritage, 
and  in  case  of  a  sale  of  lots,  they  are  taken 
subject  to  such  use.     Ibid. 

So,  where,  in  the  sale  of  a  small  tract 
of  land  valuable  only  for  two  paper  mills 
that  were  upon  it,  tJie  vendor,  in  showing 
the  boundaries,  fraudulently  pointed  out 
lines  that  were  not  the  true  boundaries  of 
the  tract  sold,  but  included  the  stream  and 
dam  above  the  mills,  and  a  trough  leading 
the  water  from  the  dam  to  the  mills,  when 
in  fact  these  things  were  ,all  upon  an  ad- 
joining tract  held  by  the  vendor  under  a 
long  lease,  and  were  not  embraced  by  the 
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origin  in  temporary  convenience  to  the  own- 
er of  the  larger  lot,  was  never  intended  to  be 
permanent,  and  that  the  intention  was  an 
essential  element  in  the  creation  of  a  servi- 
tude. The  principle  in  general  may  be  con- 
ceded, and,  so  long  as  the  ownership  of  the 
dominant  and  servient  lands  remains  in  the 
same  party,  the  application  of  the  principle 
may  be  determined  by  his  actual  personal 
intent.  But,  on  a  severance,  a  question  of 
conflicting  rights  arises,  and  the  intent 
which  lies  at  the  basis  of  the  creation  of  a 
servitude  is  no  longer  the  grantor's  actual 
and  perhaps  undisclosed  intent,  but  the  mu- 
tual intent  of  the  parties,  as  gathered  from 
their  acts  and  the  circumstances,  as  well  as 
from  their  words.  This  principle  was  well 
expressed  in  Hopewell  Mills  v.  Taunton  Sav. 
Bank,  150  Mass.  519,  6  L.R.A.  249,  15  Am. 
St.  Rep.  236,  23  N.  E.  327 ;  cited,  though  in 
a  different  connection  in  National  Bank  v. 
North,  100  Pa.  303,  28  Atl.  694:  "The  in- 
tention to  be  sought  is  not  the  undisclosed 
purpose  of  the  actor,  but  the  intention  im- 
plied and  manifested  by  his  act.  It  is  an 
intention  which  settles  not  merely  his  own 


rights,  but  the  rights  of  others  who  have 
or  may  acquire  interests  in  the  property. 
They  cannot  know  his  secret  purpose,  and 
their  rights  depend  not  upon  that,  but  upon 
the  inferences  to  be  dVawn  from  what  is 
external  and  visible."  The  facts  as  found 
by  the  court  in  the  present  case  were  that 
Wallace  was,  at  the  time  of  the  sale,  "the 
o^vner  of  the  land  over  which  the  way  is 
claimed  and  of  the  land  to  which  it  is  now 
claimed  to  be  appurtenant.  Before  the 
grant,  Wallace  had  laid  out  and  opened  up- 
on the  ground  the  road  in  question,  and  it 
was  the  only  road  by  which  it  was  practi- 
cable to  have  access  to  the  land.  The  road 
was  apparent  on  the  ground,  and  there  was 
nothing  upon  the  ground  to  indicate  that 
it  was  not  intended  to  be  permanent."  The 
natural  inference  from  these  facts  would  be 
that  the  road  was  intended  to  be  permanent. 
That  inference  the  grantee  was  entitled  to 
draw  without  regard  to  the  grantor's  actual 
but  undisclosed  intent,  and  it  therefore  be- 
came the  law  of  the  case. 
.Decree  affirmed,  at  the  costs  of  appellants. 


boundaries  described  in  the  deed,  the  chan- 
cellor may  restrain  the  vendor  by  perpetual 
injimction  from  destroying  or  injuring  the 
stream,  dam  or  trough  so  as  to  destroy  or 
impair  the  use  which  the  purchaser  makes 
of  them,  and  the  chancellor  may  also  pre- 
vent the  vendor  from  obstructing  a  private 
way  through  his  land  by  which  alone  the 
mills  are  accessible.  Brown  v.  Burken- 
meyer,  9  Dana,  159,  33  Am.  Dec.  541. 

And  where  an  owner  of  four  lots,  two  of 
^  which  faced  upon  one  street  and  the  other 
two  were  directly  behind  them,  facing  an- 
other street,  sold  one  of  the  lots,  reserving 
a  passageway  from  the  two  lots  on  the 
other  street  through  it  to  the  street  on 
which  it  faced,  and  the  passageway  was 
fenced  off  and  an  entrance  indicated  by  a 
gate,  and  was  reached  by  three  ascending 
steps  from  the  street  grade,  and  covered  by 
a  board  walk,  and  he  afterwards  mortpjaged 
the  two  lots  to  which  the  passageway  led,  a 
purchaser  at  the  foreclosure  sale  acquired 
right  to  use  the  passageway  as  a  quasi  ease- 
ment appurtenant  to  the  lots  purchased. 
German  Say.  &  L.  Co.  v.  Gobdon. 

So,  a  particular  formed  way  to  an  en- 
trance to  premises  leading  to  gates  in  a 
wail,  without  which  these  gates  would  be 
perfectly  useless,  will  pass  as  a  part  of  the 
premises  upon  a  sale  of  a  part  thereof,  al- 
though, in  some  sense,  it  is  not  an  appar- 
ent and  continuous  easement,  because,  being 
part  of  a  formed  road,  it  is  considered  to  be 
a  continuous  and  apparent  easement.  Brown 
V.  Alabaster,  L.  R.  37  Ch.  Div.  490. 

And  where  a  person  owning  two  lots 
built  on  both,  leaving  an  alley  between  the 
houses  along  the  line  of  one  of  the  lots, 
which  alley  was  used  for  access  to  the  back 
lot  of  each  place,  such  use  by  the  occupants 
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of  the  adjoining  lot,  indicated  by  a  gate,  is 
sufficient  to  put  a  vendee  of  the  lot  upon 
which  the  alley  was  located  upon  inquiry 
as  to  the  right  of  such  occupants  to  the 
alley.     Overdeer  v.  Updegraff,  supra. 

So,  it  is  the  open  and  visible  effect  which 
a  change  in  a  tract  of  land  has  wrought 
which  is  presumed  to  influence  the  mind  of 
a  purchaser  on  the  question  of  the  acquisi- 
tion of  an  easement,  but  this  presumption 
may  be  repelled  by  actual  knowledge  upon 
his  part  of  facts  which  would  negative  any 
deduction  drawn  from  the  visible  condition 
of  the  property.  Curtiss  v.  Ayrault,  47  N. 
Y.  73. 

Nor  is  it  essential,  in  order  that  an  ease- 
ment by  implication  may  arise  incident  to 
a  grant,  that  the  incidental  use  of  the  prop- 
erty retained  be  exercised  by  the  grantor  at 
the  time,  if  it  is  open  and  visible  and  rea- 
sonably necessary  to  the  enjoyment  of  the 
grant.  Re  West  177th  Street,  120  K  Y. 
Supp.  364. 

And  it  is  not  essential  to  the  application 
of  the  rule  that  when  a  man  conveys  a  por- 
tion of  his  estate,  the  purchaser  takes  it 
with  the  incidents  and  appurtenances  which 
appear  at  the  time  of  the  sale  to  beloni;^  to 
it  as  between  it  and  the  portions  retained, 
that,  at  the  time  of  sale,  the  apparent  inci- 
dents should  be  in  the  actual  use  of  the 
vendor,  in  connection  with  the  portion  con- 
vej^ed ;  knowledge  on  his  part  of  their  exist- 
ence is  sufficient,  and  this  may  be  shown 
otherwise  than  by  actual  use.  Simmons  v. 
Cloonan,  supra. 

But,  under  the  word  "appurtenances,"  a» 
used  in  a  grant  severing  a  piece  of  land,  ac- 
cording to  its  legal  sense,  an  easement  which 
has  become  extinct,  or  which  does  not  ex- 
ist in  point  of  law  by  reason  of  ownership, 
does  not  pass;  and  if  the  grantor  wishes  to 
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Easement  —  sereranoe  of  estate  —  Im- 
plication. 

A  passageway  inclosed  on  both  sides,  con- 
sisting of  planks,  with  steps  leading  to  them 
at  both  ends,  furnishing  access  from  a  house 
located  on  one  street  to  a  parallel  street  in 
the  rear,  across  property  owned  by  the  one 
who  owns  the  house,  which  is  reasonably 
necessary  to  the  enjoyment  of  the  property 
on  which  the  house  is  located,  will  pass  by 
implication  with  a  grant  of  the  latter  prop- 
erty. 

(June  29,  1009.) 


Statement  by  3ioore,  Ch.  J.: 
The  following  is  a  plat  showing  the  prop- 
erty and  way  in  controversy: 


^ 


APPEAL  by  defendant  from 
the     Circuit     Court     for 


a  decree  of 
Multnomah 
County,  enjoining  him  from  obstructing  a 
certain  private  way  over  land  in  which 
plaintiff  alleged  an  easement.    Affirmed. 


revive  or  create  such  a  right,  he  must  do  it 
by  express  words.  Plant  v.  James,  5  Barn. 
A  Ad.  791. 

And  where  the  owner  of  two  adjoining 
dwelling  houses  conveyed  one  of  them,  and 
there  was  a  passageway  under  and  wholly 
constructed  in  the  other,  which  was  arched 
over  the  passage  up  to  the  second  story,  and 
the  passage  had  been  used  by  the  tenants 
of  both  houses,  and  the  deed  conveyed  the 
lot  by  metes  and  bounds,  and  did  not  in- 
clude the  passageway,  and  the  grantee  was 
informed  at  the  time  that  the  right  to  use 
the  wav  did  not  pass  with  the  house,  no 
right  of  way  passes  to  a  subsequent  grantee 
of  the  grantee,  who  purchases  without  any 
assurance  from  the  original  owner  of  the 
house,  after  inspecting  the  premises.  Mc- 
Pherson  ▼.  Acker,  MacArth.  &  M.  150,  48 
Am.  Rep.  749. 

And  oral  permission  given  by  one  selling 
standing  timber  to  take  it  out  a  particular 
way  over  the  land  of  the  person  granting 
the  permission  is  but  a  license,  not  bind- 
ing on  a  purchaser  of  the  land,  receiving  a 
deed  therefor  not  mentioning  the  license. 
Worthen  v.  Gamo,  182  Mass.  243,  65  N.  E. 
67. 

So,  to  pass  on  a  severance  of  an  estate 
by  a  simultaneous  sale  to  two  purchasers, 
an  easement  must  have  been  enjoyed  by  the 
former  owner  at  the  time  of  the  sale;  and 
one  purchaser  cannot  claim  the  right  to  use 
a  dam  on  his  land  in  such  a  way  as  to  cause 
the  water  to  flow  back  on  the  other  proper- 
ty, where  such  right,  if  it  had  ever  been  en- 
joyed by  the  former  owner,  had  been  aban- 
26  LJLA.(K.S.) 


doned  years  before  the  sale.  Hart  v.  Mc- 
Mullen,  30  Can.  S.  C.  245. 

And  where  a  person  owned  two  lots  upon 
a  stream,  and  upon  the  lower  one  was  a 
mill  and  a  dam,  which  dam,  when  the  pond 
was  full,  set  back  the  waters  of  the  creek 
upon  the  other  lot,  and  lie  executed  a  mort- 
gage upon  the  upper  lot,  covering  the  por- 
tion so  overflowed  without  reserving  the 
right  to  flow  any  part  of  it,  and  the  mort- 
gaged premises  were  sold  under  foreclosure, 
and,  at  the  time  of  the  execution  of  the 
referee's  deed,  no  portion  of  the  upper  lot 
was  overflowed,  and  there  was  no  visible 
signs  of  previous  overflow,  there  is  no  im- 
plied reservation  of  the  right  to  overflow, 
and  a  permanent  injunction  against  re- 
building the  dam,  which  had  been  washed 
out,  is  properly  granted.  Wells  v.  Gar- 
butt,  132  N.  Y.  430,  30  N.  E.  978. 

In  the  above  case,  the  court  refused  to 
follow  Lampman  v.  Milks,  21  N.  Y.  500, 
supra,  II.  a,  saying  that  in  that  case  the 
discussion  outran  the  decision ;  while  it  was 
decided  that>  on  the  facts  then  appearing, 
an  easement  should  be  implied  in  favor  of 
the  grantee,  against  the  grantor  and  his 
remaining  lands,  it  was  asserted  that,  un- 
der like  circumstances,  an  easement  would 
be  implied  in  favor  of  the  grantor,  against 
the  grantee. 

d.  Continuotis, 

Easements  which  are  not  continuous  or 
apparent,  but  which  are  used  from  time  to 
time  only,  will  not,  upon  severance  of  tene- 
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This  is  an  appeal  by  the  defendant, 
George  W.  Gordon,  from  a  decree  enjoining 
him  from  obstructing  an  alleged  private 
way  over  a  part  of  his  land  on  which  the 
plaintiff,  the  German  Saving  &  Loan 
Company,  a  private  corporation,  asserts  that 
it  has  an  easement,  as  an  incident  to  its 
ownership  of  adjoining  land.  The  facts  are 
that  on  January  30,  1891,  Mrs.  Leaner 
Gray,  being  the  owner  of  lots  1,  2,  7,  and  8, 
in  block  37,  of  Caruther's  addition  to 
Caruther's  addition  to  the  city  of  Portland, 
conveyed  io  Gordon  the  south  50  feet  of  lot 
7,  reserving  to  herself  the  north  5.125  feet 
thereof.  Lot  2  lies  immediately  south  of  lot 
1,  and  both  are  bordered  on  the  east  by 
Hood  street.  Lots  7  and  8  join  lots  2  and 
1,  respectively,  and  extend  west  to  Corbett 


street.  Gordon,  soon  after  purchasing  hiB 
land,  built  thereon  a  house,  the  north  line 
of  which  was  near  his  north  boimdary. 
Mrs.  Gray  was  then  living  on  lots  1  and  2 
in  a  house  which  fronted  east.  She  built  on 
the  south  line  of  lot  8  a  picket  fence,  be- 
tween which  and  Gordon's  house  she  caused 
to  be  constructed  a  passageway  from  Cor- 
bett street  to  the  rear  of  her  building.  The 
entrance  to  the  passageway  was  originally 
indicated  by  a  gate,  and,  as  the  lots  were 
somewhat  higher  than  the  street  grade^ 
three  ascending  steps  led  from  the  gate  to 
a  two-board  walk  which  extended  eastward 
across  the  lot  past  Gordon's  bouse,  at  the 
end  of  which  walk  were  five  descending 
steps.  Gordon  built  a  fence  from  the  north- 
west corner  of  his  house,  along  his  bound- 


men  ts  pass  by  implication  of  law.  Harris 
v.  Smith,  40  U.  C.  Q.  B.  33;  Ruetsch  v. 
Spry,  14  Ont.  L.  Rep.  233;  Weidekin  v. 
Snelson,  17  111.  App.  461 ;  Denton  v.  Leddell, 
23  N.  J.  Eq.  64;  Fetters  v.  Humphreys,  19 
N.  J.  Eq.  471;  Whalen  v.  Manchester  Land 
Co  65  N.  J.  L.  206,  47  Atl.  443 ;  Francies's 
Appeal,  96  Pa.  200;  Henry  v.  Dunlap,  21 
Lane.  L.  Rev.  289;  Evans  v.  Dana,  7  R.  I. 
306;  Providence  Tool  Co.  v.  Corliss  Steam 
Engine  Co.  9  R.  I.  564;  Scott  v.  Beutel,  23 
Gratt.  1;  Boon  v.  Adney,  102  Law  Tiroes, 
418;  Watts  v.  Kelson,  L.  R.  6  Ch.  166; 
Glave  V.  Harding,  3  Hurlst.  &  N.  937. 

Unless  the  owner  by  appropriate  lan- 
guage shows  an  intention  that  they  shall 
pass.  Ruetsch  v.  Spry;  Fetters  v.  Hum- 
phreys; Whalen  v.  Manchester  Land  Co.; 
and  Watts  v.  Kelson, — supra. 

A  servitude  of  passage  is  not  a  continu- 
ous servitude,  and  can,  under  no  circum- 
stances, result  from  the  destination  of  the 
pere  de  famille,  Fisk  v.  Haber,  7  La.  Ann. 
662;  Gillis  v.  Nelson,  16  La.  Ann.  275. 

And  a  right  of  way  is  not  such  a  con- 
tinuous easement  as  to  pass  by  implica- 
tion of  law  from  a  grant  of  the  land;  only 
a  way.  of  necessity  will  so  pass.  Harris  v. 
Smith,  supra;  Kelly  v.  Dunning,  43  N.  J. 
Eq.  62,  10  Atl.  276;  Fetters  v.  Humphreys, 
supra. 

It  has  no  legal  existence  during  the  con- 
tinuance of  the  unity  of  seisin,  and  upon 
the  severance  of  the  two  tenements  does 
not  pass  unless  it  is  a  way  of  necessity,  or 
the  operative  words  of  the  conveyance  are 
sufficient  to  grant  it  de  novo.  Fetters  v. 
Humphreys,  supra. 

And  a  noncontinuous  easement,  like  a 
right  of  way,  will  pass  only  by  words  suf- 
ficient to  create  a  new  easement  and  annex 
it  to  the  newly  made  dominant  tenement; 
and  the  word  "appurtenances"  is  not  suffi- 
cient. Longendyke  v.  Anderson,  101  N.  Y. 
625,  4  N.  E.  629;  Fetters  v.  Humphreys, 
supra. 

Discontinuous  easements  are  onlv  creat- 
ed  upon  a  severance  of  title  where  they  are 
such  as  are  absolutely  necessary  to  the  en- 
joyment of  the  property  conveved.  Lamo- 
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man  v.   Milks,   21   N.   Y.   505;    Fetters   v. 
Humphreys,  18  N.  J.  Eq.  260. 

And  when  that  necessity  cannot  be  obvi- 
ated by  a  substitute  constructed  on  or  over 
the  dominant  estate.  Fetters  v.  Humph- 
reys, supra. 

Easements  which  are  apparent  and  con- 
tinuous, however,  will  pass  on  the  severance 
of  two  tenements,  as  appurtenant  to  the 
tenement  conveyed.  Whalen  v.  Manchester 
Land  Co.  supra;  Fetters  v.  Humphreys,  19 
N.  J.  Eq.  471.    ' 

And  this  is  so,  though  they  are  not  men- 
tioned in  the  conditions  or  the  deed.  Over- 
deer  V.  Updegraff,  69  Pa.  110. 

And  an  easement  which  is  continuous  and 
made  apparent  by  a  permanent  structure  by 
means  of  which  the  right  is  enjoyed  is  one 
which  will  be  created  as  an  appurtenance 
without  words  of  grant  de  novo;  as,  for  in- 
stance,  the  flow  of  water  through  a  trunk 
constructed  and  used  for  that  purpose. 
Whalen  v.  Manchester  Land  Co.  supra. 

And  it  has  been  held  that  an  easement 
evidenced  in  a  substantial  manner  passes 
by  implied  grant  as  an  appurtenance  to  the 
dominant  tenement  when  the  latter  is  sev- 
ered by  the  conveyance  thereof,  though  it  is 
a  discontinuance  quasi  easement.  Gebmax 
Sav.  &  L.  Co.  v.  Gordon. 

A  servitude  of  light  and  sight  is  continu- 
ous and  apparent  within  this  rule,  and  may 
be  imposed  by  the  owner  of  two  lots  on  one- 
in  favor  of  the  other.  Cleris  v.  Tieman,  16 
La.  Ann.  316. 

And  a  drain  or  other  artificial  water 
course,  being  a  thing  which  is  continuance 
in  its  service,  and  which  can  always  be- 
seen  or  known  by  inspection,  will,  on  a  sev- 
erance of  the  tenement  on  which  it  exists, 
pass  by  implication.  Kelly  v.  Dunning,, 
supra. 

So,  where  there  was  an  actual  construc- 
tion on  the  servient  tenement,  extending  ta- 
the  dominant  tenement,  by  which  water  was 
continuously  brought  through  the  servient 
tenement  to  the  dominant  tenement,  for  the- 
use  of  the  occupier  of  the  dominant  tene- 
ment, the  easement  is,  in  its  nature,  contin- 
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aiy,  to  Corbett  street,  so  that  the  passageway 
was  inclosed  to  the  rear  of  his  house,  but 
east  thereof  the  walk  was  not  fenced.  The 
gate  referred  to,  when  closed,  completed  the 
angle  and  connected  the  south  line  of  Mrs. 
Gray's  fence  with  the  west  line  of  Gordon's 
fence.  Such  was  the  condition  of  the  land 
described  September  17,  1892,  when  Mrs. 
Gray,  in  order  to  secure  the  payment  of 
$6,600,  executed  to  the  plaintiff  a  mort- 
gage of  lots  1,  2,  and  8,  in  block  37  of  the 
addition  specified,  together  with  the  appur- 
tenances, etc  Default  having  been  made  in 
the  payment  of  an  instalment  of  the  debt, 
the  mortgage  was  foreclosed,  the  premises 
were  sold  to  the  plaintiff,  the  sale  was  con- 
firmed, and  a  sheriff's  deed  was  executed  to 
the    purchaser    November    27,    1896.      The 


mortgagor  vacated  the  premises,  and,  the 
plaintiff  taking  possession  thereof,  its  ten- 
ants continued  to  use  the  passageway  until 
it  was  closed  by  Gordon,  to  whom  Mrs.  Gray, 
on  January  25,  1906,  conveyed  the  north 
5.125  feet  of  lot  7.  To  restrain  such  ob- 
struction, this  suit  was  instituted,  resulting 
in  a  decree  as  hereinbefore  stated. 

Mr.  A.  T.  Ijewls,  for  appellant: 
Footways  or  roadways,  in  order  to  pass 
by  implied  grant,  must  be  necessary  for  the 
use  and  occupation  of  the  land. 

Washb.  Easements  &  Servitudes,  3d  ed.  p. 
235,  4th  ed.  pp.  9-50,  107;  1  Tiffany,  Real 
Prop.  pp.  708,  713,  714;  Snoddy  v.  Bolen,  122 
Mo.  497,  24  L.R.A.  507,  24  S.  W.  142,  25 
S.  W.  932 ;  Woodhull  v.  Rosenthal,  61  N.  Y. 


uous,  so  aa  to  pass  on  a  sale  of  the  domi- 
nant, by  implication  of  law,  without  words 
of  grant.    Watts  v.  Kelson,  L.  R.  6  Ch.  166. 

And  a  water  pipe  leading  from  a  driven 
well  in  a  yard  to  a  sink  in  the  kitchen  in  a 
dwelling,  there  ending  in  a  pump  by  which 
water  can  be  and  is  habitually  drawn  from 
the  well  to  the  kitchen  for  domestic  pur- 
poses, though  the  well  and  water  pipe  are 
completely  hidden  from  view,  forms  an  ap- 
parent and  continuous  easement  which  will 
pass  with  a  conveyance  of  the  dwelling 
alone,  by  the  owner  of  both  yard  and  house, 
the  owner  retaining  the  yard.  Larsen  v. 
Peterson,  53  N.  J.  Eq.  88,  30  Atl.  1094. 

It  has  been  held,  however,  that  the  rule 
that  only  such  easements  as  are  termed 
continuous  will  pass  by  implication  in  a 
grant  and  that  such  as  are  termed  discon- 
tinuous will  not,  is  not  uniformly  adopted; 
the  one  more  generally  adopted  is  not  to 
consider  the  particular  kind  of  easement, 
but  to  consider  whether  it  is  apparent, 
designed  to  be  permanent,  and  is  reasonably 
necessary  to  the  use  of  the  premises  granted. 
Baker  v.  Rice,  56  Ohio  St.  463,  47  N.  E.  653. 

In  the  above  case,  it  was  said  of  Fran- 
eies's  Appeal,  96  Pa.  200,  supra,  that  the 
court  did  not  think  that  it  in  any  way  af- 
fects or  modifies  the  previous  decisions  of 
that  court. 

A  continuous  easement  which  will  pass 
by  implied  grant  on  the  severance  of  an  es- 
tate, as  distinguished  from  a  noncontinuous 
ous,  is  one  which  may  be  enjoyed  without 
any  act  of  man,  as  a  waterspout,  which  dis- 
charges water  whenever  it  runs,  while  a 
noncontinuous  one  is  one  to  the  enjoy- 
ment of  which  the  act  of  the  party  is  essen- 
tial, as  a  way.  Bonelli  Bros.  v.  Blakemorc, 
66  Miss.  136,  14  Am.  St.  Rep.  550,  5  So. 
228. 

And  whether  an  easement  or  servitude  is 
apparent,  continuous,  or  the  contrary,  in- 
volves questions  of  fact  resting  in  parol, 
which,  when  the  facts  are  in  dispute,  are 
for  the  jury,  and  the  court  cannot  reserve  in 
itself  the  power  to  decide  them.  Koons  v. 
McNamee,  6  Pa.  Super.  Ct.  445. 
26  L.R.A.(N.S.) 


e.  Necessary, 

The  rule  has  been  asserted  that  it  is  only 
necessary  easements  that  pass  as  implied 
grants  by  construction  of  law  on  severance 
of  title.  Henry  v.  Dunlap,  21  Lane.  L.  Rev. 
289;  Weidekin  v.  Bnelson,  17  111.  App.  461; 
Dolliff  V.  Boston  &  M.  R.  Co.  68  Me.  173; 
Wentworth  v.  Philpot,  60  N.  H.  193;  Brake- 
ly  V.  Sharp,  9  N.  J.  Eq.  9;  Evans  y.  Dana, 
7  R,  I.  306. 

To  constitute  an  easement  which  will 
pass  by  implied  grant  on  a  severance  of  a 
tenement,  the  right  or  privilege  must  be 
necessary  or  essential  to  the  proper  enjoy- 
ment of  the  estate  granted;  being  merely 
convenient  is  not  sufficient.  Jarvis  v.  Seele 
Mill.  Co.  173  111.  192,  64  Am.  St.  Rep.  107. 
50  N.  E.  1044;  Wentworth  v.  Philpot,  su- 
pra; Root  V.  Wadhams,  107  N.  Y.  384,  14 
N.  E.  281. 

This  rule  has  been  applied  with  great 
strictness  to  implication  of  the  reservation 
of  easements;  in  order  to  give  rise  to  the 
presumption  of  the  reservation  of  an  exist- 
ing easement  or  quasi  easement,  where  the 
deed  is  silent  upon  the  subject,  the  necessity 
must  be  of  such  strict  nature  as  to  leave 
no  room  for  doubt  of  the  intention  of  the 
parties  that  the  adjoining  property  should 
continue  to  be  used  and  enjoyed  in  respect 
to  such  existing  easements  or  quasi  ease- 
ments as  before  the  severance  of  the  own- 
ership.   Burns  v.  Gallagher,  62  Md.  462. 

And  where  the  owner  of  two  parcels  of 
land  imposes  a  burden  upon  one  for  the 
benefit  of  the  other,  and  then  conveys  the 
former  by  absolute  and  unqualified  deed,  no 
easement  in  favor  of  the  land  retained 
against  the  parcel  conveyed  will  be  implied 
unless,  at  the  time  of  the  conveyance,  the 
burden  was  apparent  and  is  strictly  neces- 
sary for  the  enjoyment  of  the  parcel  re- 
tained. VXella  V.  tiarbutt,  132  N.  Y.  430,  30 
N.  E.  978;  Wilmurt  v.  McGrane,  16  App. 
Div.  412,  45  N.  Y.  Supp.  32. 

So,  where  a  servient  estate  is  granted  and 
the  dominant  estate  reserved,  the  eawmp'^t 
reserved  by  implication  must  be  not  only 
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390;  Parsons  v.  Johnson,  68  N.  Y.  62,  23 
Am.  Rep.  149;  Lankin  v.  Terwilliger,  22  Or. 
102,  29  Pac.  268;  Ogden  v.  Jennings,  62  N. 
Y.  631;  Johnson  v.  Jordan,  2  Met.  237,  37 
Am.  Dec.  85;  Russell  v.  Napier,  82  Ga.  770, 
9  S.  E.  746,  10  Am.  &  Eng.  En«.  Law,  p. 
420;  Stuyvesant  v.  Woodruflf,  21  N.  J.  L. 
151,  47  Am.  Dec.  166. 

It  must  appear  that  the  parties,  at  the 
time  of  the  conveyance,  intended  the  right 
to  pass. 

Washb.  Easements,  4th  ed.  p.  9;  Bank  of 
British  N.  A.  v.  Miller,  7  Sawy.  163,  6  Fed. 
551;  Stuyvesant  v.  Woodruff,  21  N.  J.  L. 
133,  47  Am.  Dec.  156. 

The  habendum  clause  does  not  enlarge  the 
grant,  as  a  conveyance  **with  the  appurte- 
nances" does  not  pass  a  quasi  easement. 


1  Tiffany,  Real  Prop.  pp.  702,  703;  Grant 
v.  Chase,  17  Mass.  443,  9  Am.  Dec.  161; 
Stuyvesant  v.  Woodruff,  supra;  Griffiths  v. 
Morrison,  106  N.  Y.  165,  12  N.  E.  680; 
Parsons  v.  Johnson,  68  N.  Y.  62,  23  Am. 
Rep.  149;  Spaulding  v.  Abbot,  65  N.  H. 
423;  Oliver  v.  Hook,  47  Md.  301;  Leonard 
v.  White,  7  Mass.  6,  5  Am.  Dec.  19. 

A  right  of  way  of  necessity  never  exists 
when  a  party  can  get  to  his  property 
through  his  own  land. 

Outerbridge  v.  Phelps,  58  How.  Pr.  77; 
Russell  v.  Napier,  supra;  Washb.  Easements 
&  Servitudes,  3d  ed.  p.  235. 

The  grantee  of  a  lot  fronting  on  a  princi- 
pal thoroughfare  is  not  entitled  to  a  way  of 
necessity. 

Fischer  v.  Laack,  76  Wis.  313,  46  N.  W. 


one  that  is  apparent  and  continuous,  but 
also  such  as  is  indicated  by  the  condition  of 
the  premises  at  the  time  of  the  sale,  and  one 
of  strict  necessity,  so  that  another  cannot 
be  substituted  at  a  reasonable  expense. 
Scott  V.  Beutel,  23  Gratt.  1. 

And  no  easement  or  quasi  easement  can 
be  taken  as  reserved  by  implication  unless 
it  be  de  facto  annexed  and  in  use  at  th« 
time  of  the  grant,  and  it  be  actually  neces- 
sary to  the  enjoyment  of  the  estate  or  par- 
cel retained  by  the  grantor.  Burns  v.  Gal- 
lagher, supra. 

And  Dabney  v.  Child  (Miss.)  48  So.  897, 
holds  that  implied  reservations  as  against 
the  express  covenants  of  a  deed  are  not  fa- 
vored by  the  courts,  and  are  limited  to  ways 
of  strict  necessity;  and  that  the  land  was 
practically  given  by  the  grantor  to  tlie 
grantee  is  immaterial. 

So,  this  rule  of  absolute  necessity  as  a 
requisite  to  an  easement  has  been  applied  to 
implied  grants  of  easements  as  well  as  to 
implied  reservations. 

Thus,  an  easement  of  necessity  which  will 
pass  by  implied  grant  on  severance  of  prop- 
erty is  an  easement  without  which  the 
property  retained  cannot  be  used  at  all, 
and  not  one  merely  necessary  to  the  reason- 
able enjoyment  of  the  property.  Union 
Lighterage  Co.  v.  London  Graving  Dock  Co. 
[1902]   2  Ch.  657. 

So,  grants  by  implication  in  Massachu- 
setts are  limited  to  cases  of  strict  neces- 
sity; especially  where  there  is  a  grant  of 
land  by  metes  and  bounds  without  express 
reservation,  and  with  full  covenants  of  war- 
rantv  against  encumbrances.  Carbrey  v. 
Willis,  7  Allen,  364,  83  Am.  Dec.  688. 

But  an  easement  may  arise  from  neces- 
sity in  connection  with  a  grant  or  reserva- 
tion, express  or  implied.  Tracy  v.  Ather- 
ton.  35  Vt.  52,  82  Am.  Dec.  621;  Blakely 
V.  Sharp,  supra. 

And  the  necessity  of  an  appurtenance 
which  will  render  it  the  subject  of  an  im- 
plied grant  on  severance  of  a  tenement  is 
to  be  determined  as  of  the  time  of  the  con- 
veyance, without  regard  to  subsequent  al- 
terations. McElroy  v.  McLeay,  71  Vt.  396, 
45  Atl.  898. 
26  L.R.A.(N.S.) 


So,  the  prevailing  rule  of  the  modern 
cases  would  seem  to  be  that  the  necessity 
required  in  order  to  pass  an  easement  by 
implication  by  a  grant  by  a  person  of  a 
part  of  his  estate  is  a  reasonable,  not  an 
absolute,  one.  Paine  v.  Chandler,  134  N.  Y. 
385,  19  L.R.A.  99,  32  N.  E.  18;  Simmons 
V.  Cloonan,  81  N.  Y.  657;  Powers  v.  Heffer- 
nan,  233  111.  697,  16  L.R.A.(N.S.)  523,  122 
Am.  St.  Rep.  199,  84  N.  E.  661;  Newell  v. 
Sass,  142  111.  104,  31  N.  E.  176;  Cihak  v. 
Klekr,  117  111.  643,  7  N.  E.  Ill,  reversing 
17  111.  App.  124 ;  Mosher  v.  Hibbs,  24  Ohio 
C.  C.  375;  Gebman  Sav.  &  L.  Co.  v.  Gokdon; 
Goodall  v.  Godfrey,  53  Vt.  219,  38  Am.  Rep. 
671. 

It  is  sufficient  if  full  enjoyment  of  the 
property  cannot  be  had  without  the  ease- 
ment. Simmons  v.  Cloonan  and  Mosher  v. 
Hibbs,  supra. 

Or  that  it  materially  adds  to  the  value 
of  the  land.  Mosher  v.  Hibbs;  Newell  ▼. 
Sass;  and  Cihak  v.  Klekr, — supra. 

The  degree  of  necessity  which  must  have 
existed  to  give  rise  to  an  easement  by  im- 
plied grant  in  case  of  the  severance  of  a 
tenement  is  such  merely  as  renders  the 
easement  necessary  for  the  convenient  and 
comfortable  enjojTnent  of  the  property  as  it 
existed  when  the  severance  was  made.  Kel- 
ly V.  Dunning,  43  N.  J.  Eq.  62,  10  Atl.  276. 

And  upon  the  existence  of  an  easement  or 
servitude  created  by  the  use  of  property 
by  the  owner  of  the  complete  title,  and  a  sub- 
sequent severance  thereof,  the  question  of 
its  necessity  is  not  controlling,  the  pre- 
sumption being  that  it  was  within  the  con- 
templation of  the  parties  to  the  purchase, 
and  that  its  continued  existence  entered  into 
the  consideration  of  the  grant.  Bryn  Mawr 
Hotel  Co.  v.  Baldwin,  12  Montg.  Co.  L.  Rep. 
145. 

But  mere  convenience  is  not  sufficient  to 
create  or  convey  an  easement  by  implica- 
tion in  a  grant  of  a  part  of  an  estate; 
the  privilege  or  right  must  be  of  value  to 
the  estate  granted,  which  the  grantee  haa 
estimated  as  an  advantage  to  the  estate, 
and  paid  for  in  his  purchase.  Paine  y. 
Chandler,  supra. 

Thus,  the  right  to  the  use  of  the  waters 
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t04;  VoBsen  v.  Dautel,  116  Mo.  379,  22  S. 
W.  734. 

To  acquire  an  easement  by  prescription,  the 
use  must  be  adverse  under  a  claim  of  right, 
.ixclusive,  uninterrupted,  and  with  the 
knowledge  and  acquiescence  of  the  owner. 

Washb.    Easements,    4th   ed.    pp.    26-50. 

An  offer  to  purchase,  or  a  declaration 
that  he  claims  no  title,  defeats  the  right  to 
A  claim  by  prescription. 

Washb.  Easements,  4th  ed.  pp.  152,  153. 

22  Am.  &  Eng.  Enc.  Law.  2d.  ed.  p. 
1195. 

A  claim  must  be  known  to  the  servient 
tenant. 

22  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1195. 

If  two  parcels  of  land  are  owned  by  the 
same  person,  there  cannot  be  use  of  one  to 


create  an  easement  by  prescription  in  the 
other,  and  such  use  cannot  begin  imtil  after 
severance. 

Washb.  Easements  &  Servitudes,  3d  ed.  p. 
235;  Hickox  v.  Parmelee,  21  Conn.  97;  Man- 
ning V.  Smith,  6  Conn.  289;  Morgan  v. 
Meuth,  60  Mich.  252,  27  N.  W.  609 ;  Vossen 
V.  Dautel,  supra;  Mabie  v.  Matteson,  17 
Wis.  1;  Russell  v.  Napier,  supra;  Stuyve- 
sant  V.  Woodruff,  21  N.  J.  L.  151,  47  Am. 
Dec.  156. 

Mr.  Milton  W.  Smith,  for  respondent: 
Where  an  owner  of  two  parcels  of  ground 
creates  a  passageway  over  one  parcel  for 
the  convenient  use  of  a  building  upon  the 
other  parcel,  and  conveys  the  latter  without 
referring    to    the    passageway,    an   implied 


of  a  spring  which  are  conveyed  by  pipe 
from  one  farm  to  another,  owned  by  the 
same  person,  passes  by  implication  on  the 
conveyance  of  the  latter  farm,  where  the 
flow  of  the  water  is  essential  to  the  enjoy- 
ment of  this  farm,  and  the  loss  thereof 
would  impair  its  rental  value  $50  per  year, 
or  depreciate  its  fee  value  $6  per  acre. 
Ibid. 

And  an  easement  in  an  alley  across  the 
rear  end  of  an  adjacent  lot  is  created  as  in- 
cident or  appurtenant  to  a  building  sold 
by  the  common  owner  when  the  alley  fur- 
nishes access  to  a  cellar  under  the  building, 
as  well  as  light  and  air  for  the  rear  portion 
of  it.  Irvine  v.  McCreary,  108  Ky.  495,  49 
L.R.A.  417,  56  S.  W.  966. 

And  where,  at  the  time  of  the  convey- 
ance of  a  tenement,  a  water  course  conducted 
from  another  tenement  was  the  existing 
mode  by  which  the  premises  conveyed  were 
supplied  with  water,  the  water  course  was 
a  necessity  for  the  use  of  the  tenement  con- 
veyed, so  as  to  pass  with  it  by  implied 
grant,  though,  if  the  supply  had  been  cut  off, 
possibly  some  other  supply  might  have  been 
obtained.    Watts  v.  Kelson,  L.  R.  6  Ch.  166. 

But  where  a  conduit  was  designed  par- 
ticularly'^ for  the  convenience  of  a  particu- 
lar dwelling  house,  but  was  so  arranged 
that  it  could  also  be  used  for  the  conven- 
ience of  another  dwelling  house,  upon  a  sev- 
erance of  the  tenement  by  a  sale  of  a  tract 
of  land  including  the  second  dwelling  house, 
an  easement  in  the  use  of  the  conduit  will 
not  pass  as  an  easement  of  necessity,  where 
the  natural  water  course  from  which  the 
pipes  were  laid  runs  through  the  land 
of  the  purchaser,  not  far  distant  from  his 
dwelling  and  other  buildings,  and  it  does 
not  appear  but  that  he  might  have  the 
same  benefit  of  the  water  for  all  the  pur- 
poses for  which  it  was  required  without  re- 
ceiving it  through  the  artificial  channel. 
Brakely  v.  Sharp,  9  N.  J.  Eq.  9. 

And  a  grant  by  a  town  out  of  its  common 
land  for  a  meetinghouse  passes  the  right  to 
so  much  land  outside  that  occupied  by  the 
meetinghouse  as  is  reasonably  necessary  for 
the  parishioners  to  tie  their  horses  upon 
26  L.R.A.  ( N.S. ) 


on  the  Lord's  Day.  Woburn  v.  Middlesex 
County,  7  Gray,  106. 

What  is  claimed  as  an  easement,  how- 
ever, must  be  reasonably  necessary  to  the 
enjoyment  of  the  land  to  which  it  is  sought 
to  be  made  appendant.  Weber  y.  Miller, 
9  Ohio  C.  C.  674. 

And  a  way  of  necessity  for  the  float- 
ing of  lumber  down  a  stream  is  not  created 
in  favor  of  one  whose  title  was  first  ac- 
quired from  the  common  source  of  title,  by 
reason  of  the  fact  that  it  is  cheaper  so  to 
transport  the  logs  than  to  transport  them 
by  railroad.  DeCamp  v.  Thomson,  16  App. 
Div.  528,  44  N.  Y.  Supp.   1014. 

Mor  will  a  devise  of  a  house  and  lot  by 
implication  carry  an  easement  in  a  tract 
lying  between  the  house  and  the  street, 
which  the  devisor  has  used  as  a  dooryard, 
further  than  is  necessary  to  give  access  to 
the  street;  at  least,  where  there  is  sufli- 
cient  land  in  the  lot  devised  for  the  pur- 
poses of  a  vard.  Miller  v.  Hoeschler,  126 
Wis.  263,  8^  L.R.A.(N.S.)  327,  105  X.  W. 
790. 

And  the  law  will  not  imply  that  a  space  of 
ground  set  apart  for  the  exercise  and  di- 
version of  the  children  is  a  necessitv  for  a 
country  schoolhouse,  and  a  perpetual  lease 
of  a  parcel  of  land  for  the  express  purpose 
of  a  schoolhouse  does  not  give  an  easement 
for  the  use  of  adjoining  lands  as  a  play- 
ground.   Ogden  V.  Jennings,  62  N.  Y.  526. 

And  where  the  owner  of  land  built  two 
houses  thereon  with  a  chimney  betwoen 
them,  which  was  built  entirely  on  one  lot, 
but  was  intended  for  the  use  of  both  houses, 
having  suitable  entrances  into  it  from  each, 
and  the  owner,  by  simultaneous  deeds,  con- 
veyed the  property  to  two  different  person:*, 
describing  each  lot  by  metes  and  bounds, 
with  covenants  of  warranty  against  encum- 
brances, the  purchaser  of  the  lot  not  having 
the  chimnev  on  it  obtains  no  easement  in 
the  use  of  the  chimney,  where  a  chimney 
could  have  been  elsewhere  built  for  the  use 
of  that  house.    Buss  v.  Dyer,  125  Mass.  287. 

But  the  right  is  determined  not  on  the 
ground  of  necessity  plone,  but  by  the  acts 
of  the  parties,  and  in  the  light  of  circum- 
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easement  is  granted  to  use  the  passageway 
in  the  accustomed  manner. 

Martin  v.  Murphy,  221  111.  632,  77  N.  E. 
1126:  Scott  V.  Moore,  98  Va.  668,  81  Am. 
St.  Rep.  749,  37  S.  E.  342;  Manbeck  v. 
Jones,  190  Pa!  171,  42  Atl.  536;  Boland  v. 
St.  John's  Schools,  163  Mass.  229,  39  N.  E. 
1035;  Rightsell  v.  Hale,  90  Tenn.  556,  18  S. 
W.  245;  Winne  v.  Winne,  184  N.  Y.  584,  77 
N.  E.  ]  198,  95  App.  Div.  48,  82  N.  Y.  Supp. 
647 ;  Baker  v.  Rice,  56  Ohio  St.  463,  47  N. 
E.  653;  Irvine  v.  McCreary,  108  Ky.  495, 
49  L.R.A.  417,  56  S.  W.  966;  Washb.  Ease- 
ments, 4th  ed.  81;  McEwan  v.  Baker,  98  111. 
App.  271;  Lampman  v.  Milks,  21  N.  Y.  505; 
Elliott  V.  Rhett,  5  Rich.  L.  405,  57  Am.  Dec. 
760;  McElroy  v.  McLeay,  71  Vt.  396,  45  Atl. 
898;   Fremont,  E.  &  M.  Valley  R.  Co.  v. 


Gayton,  67  Neb.  263,  93  N.  W.  163;  James 
V.  Jenkins,  34  Md.  1,  6  Am.  Rep.  300;  Kelly 
V.  Dunning,  43  N.  J.  Eq.  62,  10  Atl.  276; 
Quinlan  v.  Noble,  76  Cal.  250,  17  Pac  69; 
Jackson  v.  Trullinger,  9  Or.  393;  Putnam  v, 
Putnam,  77  App.  Div.  654,  78  N.  Y.  Supp. 
987;  Wood  v.  Grayson,  22  App.  D.  C.  432; 
Dreisbach  v.  Ross,  195  Pa.  278,  45  Atl.  722; 
Hankey  v.  Clark,  110  Mass.  262;  Kimbrell 
V.  Rogers,  90  Ala.  339,  7  So.  241. 

Moore,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  question  to  be  considered  is  whether 
or  not  a  right  to  use  the  passageway  was 
impliedly  granted  by  the  mortgage,  so  that, 
upon  the  foreclosure  thereof  and  a  sale  and 
conveyance  pf  the  premises,  an  easement  be- 


stances.  Goodali  y.  Godfrey,  63  Vt.  219, 
38  Am.  Rep.  671. 

And  where  the  quasi  dominant  tenement 
is  conveyed  and  the  quasi  servient  tenement 
is  reserved,  the  presence  of  no  degree  of 
necessity  is  requisite  in  order'  that  the 
easement  shall  pass,  since,  if  the  apparent 
and  continuous  .easement  forms  a  part  of  the 
tenement  conveyed,  and  adds  to  the  value 
for  use,  it  passes  with  the  conveyance. 
Toothe  V.  Bryce,  60  N.  J.  Eq.  689,  25  Atl. 
182. 

The  question  as  to  the  existence  of  an 
easement  on  the  severance  of  title  of  land 
by  reason  of  improvements  thereon  is,  Did 
the  purchaser,  in  arriving  at  the  price  he 
would  pay,  consider,  and  have  a  right  to 
consider,  as  an  element  of  the  value  of  the 
land  he  was  bidding  for,  the  benefits  it  de- 
rived from  the  artificial  work?  and  this  is 
a  question  of  fact  for  the  jury.  Curtiss  v. 
Ayrault,  47  N.  Y.  73. 

But  while  it  is  sometimes  held  that  a 
reservation  may  be  implied  in  case  of  a 
severance  of  a  tenement  beyond  strict  neces- 
sity, the  rule  is  restricted  to  such  easements 
as  are  apparent  and  continuous.  Sellers  v. 
Texas  C.  R.  Co.  81  Tex.  458,  13  L.R.A.  657, 
17  S.  W.  32. 

And  an  easement  not  of  strict  necessity 
does  not  pass  by  implied  grant  upon  the  sev- 
erence  of  an  estate,  unless  it  be  apparently 
permanent,  obvious,  and  continuous.  Bon- 
elli  Bros.  v.  Blakemore,  66  Miss.  336,  14  Am. 
St.  Rep.  550,  6  So.  228. 

Nor  does  anything  pass  by  the  word  "ap- 
purtenances" in  a  conveyance  by  a  grantor 
of  a  part  of  his  land  by  metes  and  bounds, 
with  the  appurtenances  thereunto  belonging, 
except  such  incorporeal  rights  or  privileges 
as  are  strictly  necessary  and  essential  to 
the  proper  enjoyment  of  the  estate  granted. 
Root  V.  Wadhams,  107  N.  Y.  384,  14  N.  E. 
281. 

And  where  there  is  a  grant  of  land  by 
metes  and  bounds  without  express  reser- 
vation, and  with  full  covenants  of  warranty 
and  against  encumbrances,  there  can  be  no 
reservation  by  implication,  unless  the  ease- 
ment is  strictly  one  of  necessity.  Adams 
26  L.R.A.(N.S.) 


V.  Marshall,  138  Mass.  228,  62  Am.  Bep. 
271 

IF.  Incidents. 

a.  Effect  of  retmiifn  of  title* 

Where  easements  exist,  and  the  titles  to 
the  dominant  estate  and  the  servient  estate 
unite  in  a  common  owner,  the  easements 
are  •  merged  and  lost  in  him.  Miller  v. 
Lapham,  44  Vt.  416. 

But  while  the  union  of  the  dominant  and 
servient  tenements  extinguishes  the  ease- 
ment by  unity  of  title,  it  is  but  the  name 
that  is  gone,  the  right  remains  under  a 
higher  title,  and  upon  a  subsequent  sever- 
ance of  the  estate  by  alienation  of  a  part, 
the  alienee  becomes  entitled  to  all  continu- 
ous and  apparent  easements  which  have  been 
used  by  the  owner  during  the  unity  of  the 
estate,  and  which  are  necessary  to  the  en- 
joyment of  the  several  parts.  Kieffer  v. 
ImhofT,  26  Pa.  438;  Hurlburt  v.  Firth,  10 
Phila.  135. 

On  separate  conveyances  of  the  estate  by 
the  common  owner,  such  easements  are  not 
revived  or  treated  as  having  existed  dur- 
ing the  time  the  two  estates  wer,e  in  the 
common  owner,  but  are  recreated  by  the 
conveyance  of  the  estates  separately,  and 
arise  from  the  application  of  the  principle 
that  whoever  grants  a  thing,  impliedly 
grants  whatever  may  be  necessary  for  the 
beneficial  enjo^'ment  of  the  thing  granted. 
Miller  v.  Lapham  and  Hurlburt  v.  Firth, 
supra. 

Thus,  an  easement  of  way  which  has  been 
extinguished  by  the  union  of  title  and  pos- 
session of  the  dominant  and  servient  es- 
tate in  one  owner  may  be  revived  and  pass 
with  the  dominant  estate,  the  elements  of 
such  revivor  being  that  the  way  must  be 
apparent  and  the  use  continuous,  and  the 
way  necessary,  though  not  strictly  so,  to 
the  enjoyment  of  the  estate  granted.  Brown. 
V.  Berry,  6  Coldw.  98. 

And  where  title  to  tenements  with  an 
alley  between  them  which  had  been  dedi- 
cated to  the  use  of  both  by  a  former  pro 
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came  appurtenant  thereto.  An  easement  is 
a  right  in  one  person  to  do  certain  acts  on 
another's  land,  or  to  compel  such  other  to 
refrain  from  doing  certain  acts  thereon. 
Tiffany,  Real  Prop,  p^  677.  As  Mrs.  Gray 
placed  the  stairs  and  walk  on  her  own  land, 
the  legal  title  to  which  she  retained  for  that 
purpose,  her  authority  to  use  the  way  can- 
not be  denominated  an  easement  within  the 
strict  definition  of  that  word.  The  owner 
of  an  entire  tract  of  land,  or  of  two  or  more 
adjoining  parcels,  may  so  employ  a  part 
thereof  as  to  create  a  seeming  servitude  in 
favor  of  another  portion  to  which  the  use 
becomes  appurtenant.  Lampman  v.  MiUcs, 
21  N.  Y.  505.  Such  use  is  tantamount  to  an 
easement  at  will,  so  long  as  the  unity  of 
ownership   continues.     Elliott  v.   Rhett,   5 


Rich,  L.  405,  67  Am.  Dec.  750,  759.  The 
servitude  referred  to  is  knovvh  as  a  quasi 
easement  Tiffany,  Real  Prop.  §  315.  "The 
servitude  of  the  civil  law,"  says  Mr.  Chief 
Justice  Lewis,  in  Kieffer  v.  Imhoff,  26  Pa. 
438,  442,  '*has  a  much  wider  signification 
than  the  easement  of  the  common  law,  com- 
prehending many  rights  which,  in  the  latter, 
fall  under  the  division  of  profits  a  prendre." 
Though  there  is  a  distinction  between  the 
terms  adverted  to,  the  word  "servitude," 
where  employed  in  this  opinion,  will  be  used 
as  synonymous  with  the  phrase  "quasi  ease- 
menf  When  the  quasi  dominant  tenement 
is  conveyed  without  an  express  reference  in 
the  deed  to  the  servitude,  the  quasi  easement 
is  occasionally  held  to  have  been  impliedly 
granted,   and  at  other  times  not  to  have 


prietor  became  vested  in  the  same  person, 
and  the  use  of  the  alley  was  continued  by 
him  and  his  tenants  occupying  the  respec- 
tive tenements  as  before,  and  the  owner's 
interest  in  both  was  seized  and  sold  at 
sheriff's  sale  to  different  purchasers,  the 
right  of  way  in  the  alley,  upon  the  sever- 
ance of  the  title,  revived  and  continued  as 
it  existed  before  the  unity  of  title.  Kieffer 
V.  Imhoff,  supra. 

So,  the  rignt  to  use  an  alley  running  be- 
tween two  lots  of  land,  from  one  street  to  an- 
other, and  between  other  lots  of  land,  such  al- 
ley having  been  dedicated  to  the  use  of  lot 
owners  by  a  former  owner  of  the  property, 
constitutes  an  easement  which,  if  continuous, 
will  not  be  extinguished  by  merger  of  title  of 
the  said  two  lots  in  one  owner,  but  will  pass 
to  purchasers  and  holders  of  other  lots  upon 
the  alley,  and  the  purchaser  of  such  lots 
will  have  no  right  to  close  the  alley,  though 
the  measurement  in  his  deed  extend  to  the 
center  of  it  and  embrace  the  whole  of  it  be- 
tween his  lots;  the  consent  of  all  the  owners 
of  lots  bounding  on  the  alley  is  necessary 
to  authorize  it  to  be  closed.  McCarty  v. 
Kitchenman,  47  Pa.  239,  86  Am.  Dec.  638. 

And  where  there  were  two  mills  at  oppo- 
site ends  of  the  same  dam,  which,  after  be- 
ing owned  in  severalty  for  many  years,  be- 
came the  property  of  one  person,  who  mort- 
gaged them,  together  with  their  appurtenant 
water  right,  and  subsequently  mortgaged 
one  of  them  to  the  same  mortgagee,  and  the 
second  mortgage  was  foreclosed  and  the 
mortgagee  purchased, .  and  he  conveyed  the 
mill  purchased  by  foreclosure  by  him,  to- 
gether with  the  mill  privilege  and  water 
power,  the  unity  of  title  did  not  operate 
to  change  the  water  right  appurtenant  to 
each  mill,  and  the  claim  of  the  grantee  of 
the  mill  sold  on  foreclosure,  that,  by  his 
deed,  he  acquired  the  whole  of  the  water 
power,  is  untenable.  Smith  v.  Dresselhouse, 
152  Mich.  461,  116  N.  W.  387. 

h*  Order  of  trannfer  as  affecting  ease- 
ments. 

It  has  been  held  that  the  order  in  which 
two  parcels  of  land  were  conveyed  make? 
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no   difference   on   the  question  whether   or 
not  a  right  of  way  by  necessity  is  appur- 
tenant Ui  either.     Collins  v.  Prentice,   15. 
Conn.  39,  38  Am.  Dec.  61. 

But  the  prevailing  rule  would  appear  to 
be  that  where  a  tract  of  land  is  severed  by 
a  conveyance  of  parts  to  two  persons  at 
different  times,  the  relative  rights  of  the 
two  tenements  must  be  taken  as  fixed  at 
the  time  of  the  severance  by  the  first  grant, 
and  unless  restrictive  words  are  used,  each 
will  retain  as  between  the  two  all  such  in- 
cidents and  easements  as  are  then  openly 
and  visibly  attached  to  and  used  by  it. 
Janes  v.  Jenkins,  34  Md.  1,  6  Am.  Rep.  300. 

Where  an  estate  is  severed  and  the  domi- 
nant tenement  is  first  granted,  all  quasi 
easements  which  have  been  enjoyed  as  ap- 
pended to  it  over  a  quasi  servient  tenement 
retained  by  the  grantor  pass  by  implica- 
tion.   Attrill  v.  Piatt,  10  Can.  S.  C.  425. 

And  a  conveyance  of  land  on  which  mills 
have  been  erected  which  were  supplied  with 
power  furnished  by  water  conveyed  to  them 
in  an  artificial  channel  carries  with  it  as 
appurtenant  the  right  to  the  use  of  the 
water  running  in  such  channel,  and  a  sub- 
sequent conveyance  by  the  same  grantor  of 
other  mills  on  the  same '  stream  is  subject 
to  the  right  appurtenant  to  the  tract  first 
conveyed.  Shepardson  v.  Perkins,  68  N. 
H.  364. 

But  if  a  quasi  servient  tenement  is  first 
conveyed  without  expressly  providing  for 
the  continuance  of  the  easement,  there  is 
no  implied  reservation  for  the  benefit  of  the 
land  retained  by  the  vendor  except  of  ease- 
ments of  necessity;  and  no  distinction  is 
to  be  made  for  this  purpose  between  ease- 
ments which  are  apparent  and  those  which 
are  nonapparent.    Attrill  v.  Piatt,  supra. 

And  where  an  owner  of  a  lot  built  two 
houses  on  it,  leaving  an  alley  of  2^  feet 
in  width  between  them  open  to  the  street, 
and  communicating  at  the  inner  end  by 
gates  of  the  rear  yards  of  both  houses,  the 
timbers  of  one  of  the  houses  extending 
across  the  alley  from  the  upper  stories  and 
resting  in  the  wall  of  the  other  house,  and 
the  alley  was  used  as  a  common  passage- 
way by  the  occupants  of  both  houses,  an4 
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passed,  depending  upon  the  nature  and  char- 
acter of  the*  use  imposed  upon  the  quasi 
servient  tenement,  by  invoking  the  presump- 
tion that  the  parties  contracted  with  ref- 
erence to  the  conditions  of  the  property  at 
the  time  of  the  sale,  and  that  the  grantor 
intended  to  convey  a  right  to  use  the  quasi 
easement,  and  that  the  grantee  reasonably 
expected  to  take  and  hold  such  right.  10 
Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  422;  John 
Hancock  Mut.  L.  Ins.  Co.  v.  Patterson,  303 
Ind.  582,  53  Am.  Rep.  550,  2  N.  E.  188. 

In  Phillips  V.  Phillips,  48  Pa.  178,  86  Am. 
Dec.  577,  580,  in  speaking  of  a  quasi  ease- 
ment, which  survives  a  severance  of  the  ten- 
ements by  a  conveyance  of  the  quasi  domi- 
nant estate,  and  which  servitude  passes  by 
implied  grant,   Mr.   Justice   Thompson   ob- 


serves :  ''It  is  not  to  be  understood  by  this 
doctrine  that  any  temporary  convenience 
adopted  by  the  owner  of  property  is  within 
it.  By  all  the  authorities  it  is  confined  to 
cases  of  servitudes  of  a  permanent  nature, 
notorious,  or  plainly  visible,  and  from  the 
character  of  which  it  may  be  presumed  that 
the  owner  was  desirous  of  their  preservation 
as  servitudes,  evidently  necessary  to  the  con- 
venient enjoyment  of  the  property  to  which 
they  belong,  and  not  for  the  purposes  of 
mere  pleasure."  The  courts  of  the  common 
law,  borrowing  tb.  terms  from  the  Code  of 
France,  recognize,  inter  alia,  the  classifica- 
tion of  servitudes  into  continuous  and  dis- 
continuous, in  defining  which  a  text  writer 
says:  ''Continuous  are  those  of  which  the 
enjoyment  is  or  may  be  continual  without 


one  of  the  houses  was  sold  by  a  deed  in- 
cluding the  alley,  without  reservation  of 
any  right  in  it  to  the  occupants  of  the 
other  house,  and  the  other  house  was  sold, 
not  embracing  any  part  of  the  alley,  the 
owners  of  the  house  last  sold  get  no  right  to 
use  the  alley,  where  access  could  be  had 
to  the  yard  through  the  house  or  from  a 
lane  in  the  rear  of  the  premises.  Mitchell 
y.  Seipel,  53  Md.  251,  36  Am.  Rep.  404. 

And  where  a  person  owned  three  adjoin- 
ing houses,  and  a  drain  appurtenant  to  one 
extended  under  the  other  two  houses,  and 
he  sells  the  two  houses  under  which  the 
drain  passes  first,  and  subsequently  sells 
the  house  benefited  by  the  drain,  no  ease- 
ment is  implied.  Stuyvesant  v.  Early,  58 
App.  Div.  242,  68  N.  Y.  Supp.  752,  affirm- 
ing 33  Misc.  644,  68  N.  Y.  Supp.  903. 

In  the  above  case,  Butterworth  v.  Craw- 
ford, 46  N.  Y.  349,  7  Am.  Rep.  352,  and 
Munsion  v.  Reid,  46  Hun,  399,  supra,  III. 
c,  were  distinguished  upon  the  ground  that 
they  were  cases  in  which  the  premises  upon 
which  the  easement  was  sought  to  be  im- 
posed were  conveyed  by  the  owner  prior  to 
the  conveyance  of  the  premises  for  whose 
benefit  an  easement  was  sought  to  be  im- 
plied. 

So,  where  title  to  a  plot  of  land  upon 
which  was  a  house,  was  in  the  estate  of  a 
deceased  person,  and  the  executor  sold  half 
of  the  plot,  a  portion  of  which  was  covered 
by  the  wall  of  the  house,  to  one  person, 
and  subsequently  sold  the  remaining  half  to 
another  person,  the  second  purchaser  haK 
no  easement  in  the  first  purchaser's  prem- 
ises for  the  support  of  the  wall  of  her 
house,  the  alleged  servient  estate  having 
been  conveyed  by  the  common  owner  with- 
out reservation  before  the  alleged  dominant 
estate  was  sold,  and  the  situation  being 
such  that  a  mere  inspection  of  the  premises 
would  not  disclose  the  projection,  but  it 
would  require  a  measurement  or  survey. 
Sloat  V.  McDougall,  30  N.  Y.  S.  R.  912,  9 
N.  Y.  Supp.  631. 

And  where  two  persons  were  tenants  un- 
der the  same  landlord  of  adjoining  farms 
near  the  seacoast,  to  which  a  highway  ran 
through  one  of  the  farms,  and  the  other 
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farm  communicated  with  the  highway  by  a 
private  road,  and  from  a  point  on  tiiat 
farm  and  on  the  private  road  an  ancient 
lane  ran  to  the  highway  a  shorter  distance 
from  the  seacoast,  which  was  level,  whereas 
the  private  road  was  steep  and  hilly,  and 
this  lane  was  used  by  the  occupant  of  the 
property  for  many  years,  and  subsequently 
the  landlord  granted  the  piece  of  property 
over  which  the  lane  ran  to  the  lessee  there- 
of by  deed,  containing  no  reference  to  the 
lane,  but  including  the  soil  of  the  lane^  and 
later  he  leased  the  other  farm  and  all 
houses,  buildings,  and  appurtenances  there- 
to belonging  to  the  other  tenants,  in  which 
lease  no  specific  mention  was  made  of  the 
lane,  the  first  lease  did  not  amount  to  a 
demise  of  the  soil  free  from  the  right  of 
way,  the  lessor  not  being  in  possession  at 
the  date  of  the  lease,  and  could  not  make 
such  a  demise  without  derogating  from  his 
grant  to  the  other  lessee,  and  there  being 
an  implied  reservation  of  the  right  of  way 
out  of  the  first  lease,  so  that  the  right  of 
way  passed  to  the  second  lessee  by  his  lease 
under  the  word  "appurtenances."  Thomas 
V.  Owen,  L.  R.  20  Q.  B.  Div.  225. 

o.  Mode   and   extent   of   enjoyment   of 

easement. 

An  appurtenance  which  is  conveyed  by 
general  terms  in  a  gi-ant  of  a  part  of  one's 
estate  must  be  something  which  necessarily 
attaches  to  the  land  conveyed  as  a  matter 
of  right ;  and  the  use  of  the  word  "appurte- 
nances" does  not  convey  a  right  which  the 
grantor  was  not  autliorized  to  impose  upcm 
adjoining  land,  or  render  the  grantor  liable 
for  the  breach  of  warranty.  Green  v.  Col- 
lins, 86  N.  Y.  246,  40  Am.  Rep.  531. 

And  a  right  of  way  of  necessity  existing 
in  favor  of  a  person  is  not  a  fixed  and 
located  way,  absolutely  vested  in  him,  but 
is  qualified  by  the  necessity  in  which  it 
originated,  and  is  varied  or  ceases  as  that 
necessity  varies  or  ceases.  Seeley  v.  Bishop, 
19  Conn.  128. 

And  a  purchaser  of  real  estate  to  which 
an  apparent  easement  is  attached  is  affected 
with  notice  of  the  true  origin  and  history 
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the  necessity  of  any  actual  interference  by 
man, — as  a  water  spout  or  a  right  of  light 
or  air.  Discontinuous  are  those  the  enjoy- 
ment of  which  ca(^  be  had  only  by  the  inter- 
ference of  man, — as  rights  of  way,  or  a 
right  to  draw  water."  Washb.  Easements, 
2d  ed.  *13.  "The  test  of  continuousness," 
says  a  text  writer^  "is  that  there  is  an  al- 
teration or  arrangement  of  a  tenement 
which  makes  one  part  of  it  dependent  in 
some  measure  upon  another.  This  altera- 
tion or  arrangement  must  be  intended  to  be 
permanent  in  its  nature.''  Jones,  Ease- 
ments, §  143.  It  is  generally  held  that,  up- 
on the  conveyance  of  a  quasi  dominant  tene- 
ment, a  quasi  easement  appurtenant  there- 
to which  is  continuous-  passes  by  implied 
grant.    14  Gyc.  Law  &  Proc.  p.  1168.    Where 


the  owner  of  land  makes  one  part  of  it 
servient  to  another  by  an  obvious  and 
reasonably  permanent  alteration,  and  con- 
veys the  dominant  part,  his  grantee  takes 
such  portion  benefited  by  the  easement  which 
the  change  effected.  Cihak  v.  Klekr,  117 
111.  643,  7  N.  E.  Ill;  Kelly  v.  Dunning,  43 
N.  J.  Eq.  62,  10  Atl.  276;  Simmons  v.  Cloon- 
an,  81  N.  Y.  557.  An  author  states  this 
legal  principle  as  follows:  "The  rule  is 
general  that  where  one  conveys  a  part  of  his 
estate,  he  impliedly  grants  all  those  ap- 
parent or  visible,  easements  upon  the  part 
retained  which  were  at  the  time  used  by 
the  grantor  for  the  benefit  of  the  part  con- 
veyed, and  which  are  reasonably  necessary 
for  the  use  of  that  part."  Jones,  Ease- 
ments, §  129.     It  is  held  by  some  of  the 


of  that  easement,  and  can  derive  no  rights 
thereto  inconsistent  with  such  origin  and 
history.    O'Brien's  Appeal,  11  W.  N.  C.  229. 

So,  an  existing  right  of  way  cannot  be 
enlarged  or  altered  by  uses  not  contem- 
plated by  the  parties  at  the  time  of  its 
creation.     Carty's  Appeal,  5  W.  N.  C.  241. 

And  servitudes  created  by  a  grant  or 
transfer  of  land  must  correspond  to  the 
benefits  or  burdens  existing  at  the  time  of 
the  transfer;  and  though  an  easement  ex- 
isted in  one  of  two  adjoining  tracts  owned 
by  the  same  person  over  an  adjoining  tract, 
a  severance  of  the  tracts  does  not  create 
an  easement  or  continue  the  quasi  ease- 
ment, where  the  use  had  been  discontinued 
for  some  time  at  the  time  of  the  severance. 
Oliver  v.  Burnett,  10  Cal.  App.  403,  102 
Pac.  223. 

And  where  a  tract  of  land  has  an  ease- 
ment for  a  right  of  way  across  another 
tract,  for  the  purpose  of  access,  a  subdivi- 
sion and  sale  of  part  will  not  create  a  dif- 
ferent and  additional  easement  across  the 
other  tract.  Empire  Bridge  Co.  v.  Larkin 
Soap  Co.  59  Misc.  46,  109  N.  Y.  Supp.  1062, 
affirmed  in  117  N.  Y.  Supp.  1134. 

Nor,  when  a  parcel  of  laiid  is  sold  for  a 
specific  purpose,  and  conveyed  without 
reservation,  will  the  law  imply  in  favor 
of  the  vendor  a  right  of  way  of  necessity 
over  or  through  the  land  sold,  inconsistent 
with  the  object  of  the  purchase.  Seeley  v. 
Bishop,  supra. 

And  while  a  sale  by  several  owners  of 
two  wharves  and  a  small  dock  between 
them,  used  in  connection  with  them,  front- 
ing on  a  river,  passes  to  the  grantee  by  im- 
plication of  law  an  easement  in  the  use  of 
the  dock,  no  implication  or  presumption  of 
law  in  favor  of  a  different  or  more  ex- 
tended use  of  the  dock  can  arise  in  such 
case,  where  the  conveyance  contains  a  spe- 
cial contract  with  reference  to  the  use  of 
such  dock.  Hardy  v.  McCulIough,  23  Gratt. 
251. 

And  where  a  person  was  the  owner  of 
two  lots  fronting  upon  a  railroad,  the 
larger  of  which  he  used  as  a  coal  yard,  and 
under  a  license  from  the  railroad  company 
be  connected  its  tracks  with  the  coal  yard 
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by  a  siding  passing  across  a  portion  of  the 
smaller  lot,  and  over  this  siding  he  carried 
on  the  traffic  of  a  coal  dealec,  and  he  after- 
wards sold  the  smaller  lot  without  any 
terms  as  to  ways  or  encumbrances,  and 
after  the  sale  he  established  another  busi- 
ness on  his  larger  lot  in  addition  to  the 
coal  business,  and  used  the  siding  for  the 
passage  of  cars  employed  in  both  trades,  he 
is  properly  restricted  by  a  decree  of  the 
court  below  to  such  use  of  the  siding  as 
existed  at  the  time  of  the  sale  of  the  small- 
er lot;  to  wit,  the  carrying  on  of  the  coal 
business.    Carty's  Appeal,  supra. 

So,  the  use  by  the  owner  of  a  lot  of  such 
lot  for  the  purpose  of  maintaining  on  it 
stairways  and  woodsheds  in  connection  with 
other  lots,  and  of  depositing  on  it  ashes 
and  rubbish,  will  not  create  an  easement 
which,  upon  the  conveyance  or  devise  there- 
of without  words  of  exception  or  reserva- 
tion, would  be,  as  against  it,  annexed  to 
the  adjoining  lot.  Sullivan  v.  Ryan,  130 
Mass.  116. 

But  a  way  of  necessity  is  not  limited  to 
such  use  as  was  necessary  in  the  condition 
in  which  the  land  conveyed  was  at  the  time, 
but  may  be  used  for  purposes  made  neces- 
sary by  a  change  in  its  use,  such  as  the 
erection  of  a  dwelling  house  upon  it.  Myers 
V.  Dunn,  49  Conn.  71. 

And  a  right  of  way  appurtenant  to  a 
leased  house  includes  not  only  a  right  of 
the  lessee  to  use  it,  but  a  right  of  any 
other  person  who,  with  the  lessee's  permis- 
sion, visits  the  house  for  a  lawful  purpose. 
Com.  V.  Burford,  225  Pa.  93,  73  Atl.  1064. 

And  if  the  owner  of  two  adjacent  lots 
of  ground  uses  one  for  the  benefit  of  the 
other  in  such  a  manner  that,  if  the  lots 
had  been  owned  by  different  persons,  it 
would  be  presumed  that  an  easement  ex- 
isted in  favor  of  one  parcel  and  a  servitude 
was  imposed  upon  the  other,  then,  upon  the 
conveyance  by  the  owner  of  the  former  lot, 
the  purchaser  would  be  entitled  to  the  ease- 
ment against  the  other  tenement,  provided  the 
easement  be  continuous,  apparent,  and  nec- 
essary for  the  reasonable  enjoyment  of  the 
property  granted.  Eliason  v.  Grove,  85  Md. 
215,  30  Atl,  344, 
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state  courts  of  last  resort  that  the  grantee 
of  a  quasi  dominant  tenement  does  not  take 
by  implied  grant  a  continuous  and  apparent 
quasi  easement,  except  in  cases  where  such 
servitude  is  a  necessity.  14  Cyc.  Law  & 
Proc.  p.  1168.  The  weight  of  authority, 
however,  supports  the  doctrine  that  ''reason- 
able necessity"  is  the  proper  gauge  for  de- 
termining whether  or  not  the  servitude 
passes  by  implied  grant.  10  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  424;  Tiffany,  Real  Prop. 
§  317.  The  rule  generally  obtains  that  a 
discontinuous  quasi  easement  does  not  pass 
upon  a  conveyance  of  the  dominant;  tene- 
ment, unless  the  deed  is  sufficient  in  form 
expressly  to  create  a  servitude  de  novo,  14 
Cj'c.  Law  &  Proc.  p.  1168;  Jones,  Easements,' 
§  145;  Kelly  v.  Dunning,  supra.    An  excep- 


tion to  this  rule  is  recognized  where  the 
quasi  easement  consists  of  a  formed  or  an 
inclosed  road  or  way.  Jones,  Easements, 
§§  254,  265.  Thus,  a  lane  evidenced  by 
fences  and  used  as  a  private  way  in  con- 
nection with  a  quasi  dominant  tenement  was 
held  by  the  s\ipreme  court  of  Pennsylvania 
to  have  passed  as  an  appurtenant  upon  a 
severance  of  the  premises  by  an  implied 
devise  of  the  servitude.  Phillips  v.  Phillips, 
48  Pa.  178,  80  Am.  Dec.  577.  The  deviation 
from  the  general  rule  adverted  to  has  been 
followed  by  the  court  which  first  formulated 
the  exception.  Overdeer  v.  Updegraff,  69 
Pa.  110,  119.  In  that  case,  though  the  ease- 
ment was  specifically  mentioned  in  the 
grant,  the  court,  referring  to  the  servitude, 
remarks:      "But  if  there  had  been  no  ex- 


So,  the  general  rule  is  that  where  an . 
easement  is  secured  to  a  dominant  estate, 
and  is  designed  to  benefit  the  same,  it  will 
inure  to  the  benefit  of  the  owners  of  the 
several  parts  into  which  su^'h  estate  may 
be  divided,  provided  the  burden  upon  the 
servient  estate  is  not  thereby  enhanced. 
Outerbridge  v.  Phelps,  13  Jones  &  S.  555, 
13  Abb.  N.  C.  117. 

An  owner  of  a  dominant  tenement  may 
subdivide  it  into  as  many  parcels  ;as  he 
pleases,  and  the  easement  will  be  appurte- 
nant to  each;  but  he  cannot  extend  it  or 
attach  it  to  other  premises  which  he  may 
acquire.    -McMakin  v.  Magee,  13  Phila.  105. 

And  the  rule  that  a  conveyance  of  one 
of  two  contiguous  lots  or  parcels  of  land 
belonging  to  the  same  persons  carries  with 
it  an  easement  existing  at  the  time  of  the 
convey ance>  and  reasonably  necessary  for 
the  enjoyment  of  the  land  granted,  applies 
whether  the  easement  existed  in  the  state 
of  nature,  or  whether  it  had  been  artificially 
annexed  to  the  land  granted,  prior  to  the 
making  of  the  grant,  fitzpatrick  v.  Mik, 
24  Mo.  App.  435. 

And  in  determining  what  and  how  much 
shall  pass  as  an  incident  appurtenant  to 
that  in  terms  conveyed  by  a  grant  of  a  mill 
site  and  appurtenances,  it  is  the  necessity 
of  the  mill  for  its  full  and  free  enjoyment 
which  controls.  Voorhees  v.  Burchard,  55 
N.  Y.  98. 

So,  where  a  person  owns  one  mill  on 
one  side  of  a  river  and  two  mills  upon  the 
other,  furnished  with  power  by  the  same 
dam,  and  he  conveys  the  one  mill  with  one 
half  the  river  and  dam,  reserving  to  him- 
self the  two  mills  upon  the  other  side,  with 
all  the  privileges  thereto  belonging,  the 
measure  of  the  quantity  of  water  reserved 
is  to  be  determined  as  of  the  date  of  the 
deed  containing  the  reservation,  and  is  such 
a  quantity  as  was  then  necessary  to  operate 
the  mills  as  they  were  then  constructed, 
having  reference  to  the  depth  at  which  the 
water  was  taken  from  the  dam,  and  the 
wheel  or  wheels  then  in  use,  and  the  num- 
ber of  stones  driven.  Miller  v.  Lapham, 
44  Vt.  416. 

And  where  the  upper  portion  of  a  tract 
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of  land  was  used  for  mining  and  the  lower 
portion  for  agricultural  purposes,  and  the 
tract  was  crossed  by  a  natural  water  course 
which  passed  through  the  tract  devoted  to 
mining,  and  from  thence  down  through  the 
agricultural  portion,  and  the  stream  was 
used  for  the  purpose  of  draining  the  mine, 
and  the  title  was  severed  by  a  separation 
of  the  ownership  of  the  agricultural  from 
the  mining  parts,  the  owner  of  the  agricul- 
tural portion  cannot  have  the  owner  of  the 
mining  portion  restricted  from  throwing 
water,  gravel,  rock,  or  other  waste  mate- 
rials upon  his  land,  where  this  use  of  the 
stream  was  not  different  from  the  use  made 
of  it  when  there  was  a  unity  of  ownership 
of  the  whole.  Hall  v.  Morton,  125  Mo.  App. 
315,  102  S.  W.  570. 

So,  where  a  landowner  contracts  to  grant 
a  lease  of  a  vacant  piece  of  land  when  a 
house  of  a  specified  character  is  built  there- 
on, and  accordingly  a  house  is  built  ana 
a  lease  of  the  house  and  land  is  granted, 
the  doctrine  that  a  grantor  cannot  dero- 
gate from  his  grant  must  be  applied  not  to 
the  vacant  piece  of  land,  but  to  the  land 
with  the  house  on  it,  according  to  the  con- 
tract, which  must  be  taken,  for  this  pur- 
pose, to  have  been  fulfilled.  Pollard  v.  Gare 
[1901]  1  Ch.  834. 

d.  Method  of  transfer  as  affecting, 

1.  Alienation  "by  devolution  and  divU 
sion  in  case  of  death. 

Where  real  estate  is  so  employed  by  the 
owner  that  the  use  of  one  parcel  creates  an 
easement  in  that  parcel  and  a  servitude  up- 
on another,  that  condition  will  inhere  up- 
on distribution  among  the  heirs,  and  the 
right  will  pass  to  the  one  taking  the  domi- 
nant parcel  as  by  a  grant.  Mason  v.  Hor- 
ton,  67  Vt.  266,  48  Am.  St.  Rep.  817,  31 
Atl.  291. 

And  upon  partition  of  real  estate  between 
heirs  of  the  owner,  each  heir  takes  his  share 
of  land  subject  to  any  apparent,  permanent, 
continuous,  and  reasonably  n^essary  quasi 
easement  which  existed  thereon  for  the  bene- 
fit of  another  part  of  such  real  estato  at 
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press  reaerration  of  the  right  to  the  use  of 
the  alley  in  the  conditions  of  sale,  and  in 
the  deed  executed  and  delivered  to  the  pur- 
chaser, the  latter  would  have  taken  it  sub- 
ject to  the  servitude  imposed  upon  it  by  the 
decedent  for  the  use  and  benefit  of  the  occu- 
pants of  the  adjoining  lot.  It  was  a  con- 
tinuous and  apparent  easement,  and  the  law 
is  well  settled  that  in  such  a  case  the  pur- 
chaser, whether  at  private  or  judicial  sale, 
takes  the  property  subject  to  the  easement." 
It  will  be  observed  from  the  language  last 
quoted  that  the  word  "continuous"  is  used 
to  qualify  the  word  ''easement."  As  the 
servitude  there  referred  to  was  an  alley,  it 
is  difficult  to  understand  how  the  way 
could  have  been  designated  as  "continuous." 
That  part  of  the  opinion  set  forth  herein 


was  evidently  not  necessary  to  a  decision  of 
the  question  involved.  In  Cannon  v.  Boyd, 
73  Pa.  170,  181,  land  that  was  subject  to 
a  mortgage  was  platted  by  the  owner  of  the 
premises,  who  built  on  tw^  Adjoining  lots, 
on  one  of  which  was  an  alley  that  was  used 
in  connection  with  the  other  lot.  The  land 
was  sold  in  distinct  lots  under  the  mort- 
gage, an4  it  was  determined  that  the  first 
lot  was  sold  subject  to  the  use  of  the  alley, 
although  no'  reference  was  made  to  it  in  the 
sheriff's  deed.  In  deciding  that  case,  Mr. 
Justice  Williams,  speaking  for  the  court, 
says:  "Where  a  continuous  and  apparent 
easement  or  servitude  is  imposed  by  the 
owner  on  one  portion  of  his  real  estate, 
for  the  benefit  of  another,  the  law  is  well 
settled  that  a  purchaser  at  private  or  judi- 


the  death  of  the  ancestor,  unless  the  exist* 
ence  of  such  quasi  easement  had  been  dis- 
continued by  the  heirs  before  partition,  or 
provision  was  made  by  the  partition  for  its 
discontinuance.  Johnson  v.  Gould,  60  W. 
Va.  84,  53  S.  £.  798;  Bell  v.  Bell,  7  Ohio  N. 
P.   160. 

A  partition  of  real  estate  among  heirs 
carries  with  it  by  implication  the  same 
right  of  way  from  one  part  to  and  over  the 
otlier  as  had  been  plainly  and  obviously  en- 
joyed by  the  common  ancestor,  in  so  far  as 
it  is  reasonably  necessary  for  the  enjoyment 
of  each  part.  Ellis  v.  Bassett,  128  Ind.  118, 
26  Am.  St.  Rep.  421,  27  N.  E.  344;  Nic- 
hollfl  V.  Nicholls,  81  L.  T.  N.  S.  811. 

And  an  owner  of  three  lots,  who  con- 
structed a  private  sewer  from  his  dwelling 
on  one  of  them  across  the  other  two  lots 
to  a  street  sewer,  has  a  quasi  easement  for 
the  sewer  on  the  other  two  lots  for  the 
benefit  of  the  resident  lot,  and  upon  sever- 
ance thereof  by  devise  of  the  other  two 
lots  to  his  widow,  she  took  them  subject  to 
an  easement  in  them  for  the  benefit  of  the 
dwelling  house  lot.  Jones  v.  Sanders,  138 
Cat.  405,  71  Pac.  606. 

So,  where  lands  belonging  to  an  estate 
are  set  off  to  heirs  in  severalty  by  deeds 
of  division,  a  right  of  way  of  necessity  at- 
taches to  the  lands  assigned,  without  any 
express  provision  therefor.  Viall  v.  Carpen- 
ter, 14  Gray,  127. 

And  upon  partition  of  a  farm  descended 
from  an  ancestor  between  his  heirs,  where- 
by they  in  effect  provide  for  the  continuance 
of  an  apparent,  permanent,  continuous,  and 
reasonably  necessary  quasi  easement  which 
existed  at  the  death  of -the  ancestor  upon 
a  part  of  the  farm,  for  the  benefit  of  an- 
other part  thereof,  and  convey  to  oi:e  of  the 
heirs  the  servient  part,  and  to  other  of  the 
heirs  the  dominant  part,  the  one  to  whom 
the  servient  part  is  thus  conveyed  has  no 
right  so  to  change  the  physical  condition 
thereof  as  materially  and  permanently  to  in- 
terfere with  or  destroy  such  easement. 
Johnson  v.  Gould,  supra. 

Nor  is  a  right  of  way  over  one  of  two 
lota  conveyed  by  the  same  owner  to  dilTer* 
ent  purdiasers  affected  by  the  fact  that  the' 
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different  parcels  were  conveyed  by  the  exec- 
utors of  a  deceased  owner  under  a  decree 
of  the  probate  court.  Collins  v.  Prentice, 
16  Conn.  39,  38  Am.  Dec.  61. 

So,  when  the  real  estate  of  a  deceased  per- 
son is  divided  among  his  heirs  by  commis- 
sioners appointed  by  the  probate  court,  a 
right  of  way  of  necessity  or  by  implication 
may  exist  over  one  part  to  another  part 
of  the  estate.  Good  all  v.  Godfrey,  63  Vt. 
219,  38  Am.  Rep.  071. 

And  where  a  severance  of  an  estate  con- 
sisting of  two  or  more  heritages  occurs  by 
reason  of  the  death  of  the  common  owner 
and  the  laws  of  descent  and  dower,  and  an 
allotment  of  dower  is  made  under  the  stat- 
ute, the  doweress,  in  the  absence  of  any  re- 
strictions in  the  proceedings,  is  entitled  to 
take  the  portion  alloted  to  her  as  it  exist- 
ed at  the  time;  and  if  conveniences  provid- 
ed for  such  portion  by  the  common  owner 
were  continuous  and  apparent,  and  neces- 
sary to  the  reasonable  enjoyment  of  it,  they 
will  be  presumed  to  have  been  taken  into 
consideration  by  the  commissioners  in  al- 
lotting dower,  and  regarded  as  a  charge 
upon  the  other  portions  in  favor  of  that  al- 
lotted, and  as  passing  the  estate  by  opera- 
tion of  law.    Morrison  v.  King,  62  111.  30. 

And  if,  on  the  division  of  the  real  estate 
of  a  deceased  person  among  his  heirs,  a 
right  of  way  is  appurtenant  to  the  portion 
set  out  as  dower,  and  not  simply  appurte- 
nant to  the  freehold  estate  of  the  dowager, 
it  is  not  extinguished  by  the  death  of  the 
widow,  and  passes  to  the  grantee  or  pur- 
chaser.    Goodall  V.  Godfrey,  supra. 

And  where  a  widow  had  a  dower  interest 
in  the  west  half  of  a  brick  building  consist- 
ing of  four  stories  and  a  basement,  standing 
in  a  wholesaling  neighborhood,  and  the  own- 
er of  the  east  half  also  owned  the  reversion 
of  her  portion,  and  there  was  no  communi- 
cation between  the  two  parts  below  the  sec- 
ond story,  and  only  one  set  of  staircases, 
which  was  on  the  east  side,  she  has  no 
right  of  way  of  the  staircases,  and  cannot 
enjoin  him  from  taking  out  the  stairway 
and  closing  up  the  communication  between 
the  two  halves  of  the  building,  where  the 
stairway  was  not  a  way  of  necessity,  and 
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cial  sale,  in  the  absence  of  an  express  reser- 
vation or  agreement  on  the  subject,  takes 
the  property  subject  to  the  easement  or 
servitude."  It  will  be  seen  that  the  word 
"continuous"  is  again  used  by  that  court  to 
qualify  a  servitude  which  was  discontinuous. 
Though  the  cases  which  thus  follow  the  au- 
thority of  Phillips  V.  Phillips,  supra,  relate 
to  ways,  and  support  the  principal  case, 
the  use  of  the  word  "continuous,"  to  which 
attention  has  been  called,  would  ordinarily 
seem  to  weaken  the  exception  originally 
recognized. 

It  is  believed,  however,  that  the  two  later 
decisions  adverted  to  are  based  on  the  facts 
involved,  and  not  on  a  misconception  of  the 
legal  principle  applicable  thereto,  and  that 
the   word   "continuous"   was    inadvertently 


used.  It  is  possible  thai  such  word  was 
employed  to  express  the  idea  that  the  way 
had  been  continuously  used,  and  not  to  in- 
dicate a  "continuous"  quasi  easement  within 
the  commonly  accepted  meaning  of  that 
term.  If  so,  the  word  was  inaccurately 
used,  and  the  conclusion  reached  in  the  two 
cases  cited  is  compatible  with  the  exception 
noted  in  the  original  case.  It  may  be  that 
the  word  "continuous"  as  thus  employed 
was  used  as  a  synonym  for  "apparent." 
Such  meaning  has  been  given  to  the  terms. 
Thus,  in  Fetters  v.  Humphreys,  18  N.  J. 
Eq.  260,  262,  in  referring  to  the  subject,  it 
is  said:  "A  privilege  or  right  attached  to 
one  tenement  or  parcel  of  land  to  enjoy 
some  benefit  in  or  over  another  tenement 
or  parcel  is  called  an  easement  of  the  domi- 


the  changes  tended  to  increase  the  value  of 
the  building.  Scott  v.  Palms,  48  Mich.  605, 
12  N.  W.  677. 

The  rule  that,  on  the  severance  of  two 
tenements,  no  right  to  use  ways  which,  dur- 
ing the  unity  of  possession,  have  been  used 
and  enjoyed  in  fact,  passes  to  the  owner  of 
the  dissevered  tenement,  unless  there  be 
something  in  the  conveyance  to  show  an  in- 
tention to  create  the  right  to  use  these  ways 
de  novo,  applies,  however,  with  respect  to 
wills  as  well  as  to  deeds.  Pearson  v.  Spen- 
cer, 1  Best  &  S.  571. 

And  where  the  owner  of  a  large  farm  ly- 
ing on  both  sides  of  a  highway,  and  through 
which  a  stream  flowed,  rising  on  the  part 
lying  above  the  highway,  diverted  the  water 
by  means  of  an  aqueduct  for  the  use  of  his 
two  buildings,  one  above  and  the  other  be- 
low the  roful,  and  so  arranged  it  that,  at 
the  upper  dwelling,  all  the  water  could  be 
controlled  and  prevented  from  running  to 
the  lower  one,  and  used  the  water  in  this 
manner  for  years  before  his  death,  and  aft- 
er his  death  commissioners  partitioned  his 
land  and  assigned  dower,  giving  the  land 
above  the  road  partly  to  the  widow  and 
partly  to  one  of  the  heirs,  and  afterwards, 
by  order  of  the  court,  sold  and  conveyed  the 
land  below  the  road,  the  transaction  consti- 
tuted a  severance  of  the  unity  of  title,  but 
the  commissioner's  deed  passed  no  title  to 
the  easement,  there  being  no  express  grant 
of  it,  and  it  not  being  necessary  to  the  en- 
joyment of  the  property,  and  the  widow  and 
heir  took  their  part  free  from  any  encum- 
brance, to  the  same  extent  as  if  the  original 
owner  had  conveyed  it  to  them  without  re- 
serving the  easement.  Brakely  v.  Sharp,  9 
N.  J.  Eq.  9. 

And  an  assignment  of  dower  and  home- 
stead by  metes  and  bounds  does  not  give  the 
assignee  an  implied  easement  in  the  rest 
of  the  land  that  is  not  necessary  for  the 
enjoyment  of  the  part  assigned  to  her. 
Smith  V.  Smith,  62  N.  H.  429;  Smith  v. 
Blanpied,  62  N.  H.  652. 

Nor  does  a  right  of  way  by  implication 
or  from  necessity  arise  upon  the  p.irtition 
of  an  estate  among  heirs,  unless  the  way 
previously  existed,  or  unless  it  was  *^e  nlain 
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intention  of  the  parties  to  impose  the  servi* 
tude.  Murphy  v.  "Lincoln,  63  Vt.  278,  22 
Atl.  418. 

And  where  a  person  died  leaving  a  large 
farm  through  which  was  an  artificial  water 
course,  and  proceedings  were  had  for  parti- 
'  tion  among  the  heirs,  and  a  portion  of  the 
I  farm  through  which  ran  the  artificial  water 
course  was  set  off  to  part  of  the  heirs,  and 
another  portion  was  sold  under  order  of  the 
court,  the  act  of  the  commissioners  in  mak- 
ing the  partition  and  the  sale  was  not  such 
severance  of  the  unity  of  title  as  would 
govern  the  rights  of  the  parties  to  the  en- 
joyment of  the  water  course,  and  the  pur- 
chasers were  entitled  to  the  enjoyment 
thereof  as  it  existed  at  the  time  of  the  sale. 
Brakely  v.  Sharp,  10  N.  J.  Eq.  206,  revers- 
ing 9  N.  J.  Eq.  9. 

2,  Severance  hy  partition. 

Each  of  the  several  parcels  of  land  allot- 
ted in  a  partition  proceeding  is  subject  to 
the  benefits  and  burdens  of  an  existing  pass- 
ageway as  between  it  and  the  other  parcels, 
though  there  is  no  reference  to  pass  ways 
in  the  deed  of  partition,  and  a  subsequent 
purchaser  of  a  part  of  one  of  the  lots  takes 
it  subject  to  an  existing  pass  way  between 
it  and  that  part  of  the  lot  retained  by  the 
vendor.  Muir  v.  Cox,  110  Ky.  560,  02  S. 
W.  723. 

And  where  land  allotted  by  order  of  the 
court  in  a  proceeding  for  partition  is  so 
situated  that  one  of  the  parts  would  be  en- 
titled to  a  way  of  necessity  if  an  allotment 
were  made  by  deed  from  all  the  other  tene- 
ments in  common,  the  eflfect  of  the  allot- 
ment by  order  of  the  court  is  to  create  a 
way  of  necessity.  Blum  v.  Weston,  102 
Cal.  362,  41  Am.  St.  Rep.  188,  36  Pac.  778. 

And  heirs  between  whom  partition  of 
lands  descended  has  been  made  take  in  sev- 
eralty the  estate  allotted,  with  the  rights, 
privileges,  and  incidents  inherently  attached 
to  it;  and  one  heir,  who  has  been  allotted 
the  upper  part  of  a  farm  on  a  river,  through 
the  whole  of  which  farm  a  ditch  for  the  pur- 
pose of  drainage  had  been  dug  and  kept 
open  by  the  common  ancestor,  is  entitled  to 
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nate  tenement^  *to  which  it  belongs,  and  a 
seiritude  upon  the  servient  tenement,  or 
that  in  which  it  exists.  These  easements 
are  either  apparent  and  continuous,  or  not 
so.  Apparent  or  continuous  easements  are 
those  depending  upon  some  aTtificial  struc- 
ture upon,  or  natural  formation  of,  the 
seryicnt  tenement,  obvious  and  permanent, 
which  constitutes  the  easement  or  is  the 
means  of  enjoying  it;  as  the  bed  of  a  run- 
ning stream,  an  overhanging  roof,  a  pipe 
for  conveying  water,  a  drain,  or  a  sewer. 
Konapparent  or  noncontinuous  easements 
are  such  that  have  no  means  specially  con- 
structed or  appropriated  to  their  enjoy- 
ment, and  that  are  enjoyed  at  intervals, 
leaving  between  these  intervals  no  visible 
sign  o(  their  existence,  such  as  a  right  of 


way,  or  right  of  drawing  a  seine  upon  the 
shore."  If  the  interpretation  thus  imparted 
be  correct,  it  follows  that  there  is  no  incon- 
sistency in  the  Pennsylvania  cases  to  which 
attention  has  been  called.  In  Martin  v. 
Murphy,  221  111.  632,  77  N.  E.  1126,  the  syl- 
labus is  as  follows:  "Where  the  owner  of 
several  lots  having  no  alley  at  the  rear  builds 
a  walk,  making  a  passageway  from  the  in- 
side lot  across  the  others,  upon  the  convey- 
ance by  such  owner  of  one  of  the  lots  with* 
out  reference  to  the  passageway  across  it  be* 
ing  made  in  the  deed,  an  easement  of  pas- 
sage becomes  at  once  appurtenant  to  the  oth- 
er lots  if  the  marks  of  the  burden  be  open  and 
visible,  and  passes  with  such  lots,  whether 
mentioned  in  the  deeds  of  conveyance  or 
not;  and  each  subsequent  purchaser  takes 


have  the  ditch  kept  open  through  the  low- 
er allotment  of  the  farm  to  another  heir. 
Powell  V.  Riley,  16  Lea,  163. 

So,  a  way  of  necessity  is  created  on  the 
partition  of  lands,  in  the  absence  of  any- 
thing in  the  record  to  the  contrary,  if  such 
way  would  have  been  created  in  favor  of  one 
of  the  parcels  by  its  conveyance  or  devise 
bv  the  common  ancestor.  Ritchey  v.  Welsh, 
149  Ind.  214,  40  L.R.A.  106,  48  N.  E.  1031. 

And  a  way  of  necessity  is  created  when 
cotenants  partition  land  by  voluntary  con- 
veyance, by  which  a  tract  is  set  apart  to 
one  of  them,  not  fronting  upon  any  public 
highway,  and  which  can  be  reached  from  a 
public  highway  only  by  crossing  the  lands 
of  a  third  person,  or  a  tract  set  apart  to 
another  of  such  cotenants.  Palmer  v.  Pal- 
mer, 160  N.  Y.  139,  65  Am.  St.  Rep.  653, 
44  N.   E.  966. 

So,  where  tenants  in  common  had  for 
many  years  used  a  pass  way  over  the  land 
in  going  to  and  from  it,  upon  a  partition 
being  had,  each  owner  was  entitled  to  the 
use  of  the  pass  way  over  the  existing  route 
for  the  purpose  of  passing  or  hauling  to  and 
from  his  parcel  of  the  land,  its  use  being 
reasonably  necessary  for  that  purpose. 
O'Daniel  v.  Baxter,  112  Ky.  334,  65  S.  W. 
805. 

And  upon  partition  between  the  owners 
of  three  lots  and  an  alley,  the  lots  all  front- 
ing on  public  streets  and  abutting  upon  the 
alley,  which  was  then  and  for  years  had  been 
used  as  a  means  of  access  to  the  rear  of  the 
lots,  deeds  executed  which  refer  to  the  alley 
as  a  boundary  convey  subject  to  an  ease- 
ment in  the  alley  for  the  grantee  of  each 
respective  lot,  as  appurtenant  thereto.  Hut- 
temeier  v.  Albro,  18  N.  Y.  48. 

A  deed  partitioning  land  between  heirs, 
however,  will  not  convey  by  implication 
easements  to  continue  existing  stairways 
and  drains  on  the  division  line,  if  it  would 
be  a  mere  matter  of  expense  and  inconven- 
ience for  the  complaining  party  to  place 
them  on  his  own  land.  Gaynor  v.  Bauer, 
144  Ala.  448,  3  L.R.A.(N.S.)  1082,  39  So. 
749. 

And  where  two  persons  were  tenants  in 
common  of  two  estates,  and  a  right  of  way 
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had  existed  for  many  years,  leading  from 
one  estate  to  the  other,  and  had  been  used 
by  the  tenants  in  common  up  to  the  time 
of  the  partition,  a  partition  deed  by  which 
one  tenant  in  common  conveyed  to  the  oth- 
er one  of  the  estates  and  the  rights,  mem- 
bers, easements,  and  appurtenants,  does  not 
pass  to  him  the  right  of  way.  Worthing- 
ton  V.  Gimson,  29  L.  J.  Q.  B.  N.  S.  116. 

8,  Sale  under  execution, 

A  convenience  created  by  the  owner  of 
two  estates  which  is  notorious,  permanent, 
and  visible,  ripens  into  a  servitude  and 
passes  to  the  sheriff's  vendee  of  the  domi- 
nant estate  in  case  of  sale  by  the  sheriff. 
Building  Asso.  v.  Getty,  11  Phila.  305. 

The  sheriff's  deed  passes  the  same  ease- 
ment over  the  servient  estate  as  if  the  sale 
were  made  by  the  owner.  Damron  v.  Dam- 
ron,  119  Ky.  806,  84  S.  W.  747;  Blum  v. 
Weston,  102  Cal.  362,  41  Am.  St.  Rep.  188, 
36  Pac.  778. 

And  a  right  of  way  by  necessity  may  be 
created  where  the  dominant  estate  is  ^et 
off  on  execution  from  the  servient  estate, 
if  there  is  no  other  practicable  way,  and 
the  owner  of  the  servient  estate  has  not  as- 
signed or  offered  to  assign  any  other  way, 
though  no  such  right  of  way  is  described  in 
the  set-off.  Schmidt  v.  Quinn,  136  Mass. 
675;  Taylor  v.  Townsend,  8  Mass.  411,  6 
Am.  Dec.  107. 

And  where  a  way  of  necessity  to  part  of  a 
debtor's  land  results  from  successive  levies 
on  other  parts,  thp  land  of  the  creditor 
whose  levy  creates  the  necessity  must  be 
burdened  with  the  easement.  Russell  v. 
Jackson,  2  Pick.  574. 

So,  if  a  judgment  creditor  extends  his 
execution  on  a  part  of  his  debtor's  land, 
and  sells  the  same  so  as  to  leave  him  no 
passage  from  the  remainder  of  the  land  to 
the  highway,  the  law  gives  him  a  way  of 
necessity  over  the  land  extended  upon.  Per- 
nam  v.  Wead,  2  Mass.  203,  3  Am.  Dec.  43. 

4.  Transfer  under  mortgage. 

Where  an  owner  of  land  subject  to  a 
mortgage  laid  it  out  in  lots,  and  built  on 


ui 


6REG0N  SUPREMfi  COUR*. 


JXJTXMf 


subject  to  the  easement  in  favor  of  the  other 
lots,  as  it  is  apparent  from  an  inspection 
of  the  premises  at  the  time  of  the  purchase." 
In  that  case  the  quasi  easement  was  bound- 
ed on  one  side  by  a  brick  wall  and  on  the 
other  by  a  fence.  A  door  indicated  the 
entrance  to  the  way,  which  servitude  was 
first  evidenced  by  a  plank  walk,  but  later 
relaid  with  cement.  Other  gates  swung 
across  the  passage,  marking  the  boundaries 
of  the  several  owners  of  the  property,  as 
divided  by  their  grantor.  It  was  there  ruled 
that  the  way  waa  reasonably  necessary  and 
sufficiently  indicated  to  impose  on  the  par- 
ties purchasing  the  property  notice  of  the 
existence  of  the  quaai  easement.  The  su- 
preme court  of  Illinois,  after  calling  at- 
tention to  its  own  decisions  relating  to  dis- 


continuous easements  thai  pasd  by  implied 
grant,  makes  the  following  observation: 
'*There  is  a  conflict  among  the  authorities 
outside  this  state  as  to  whether  the  prin- 
ciples of  law  which  we  have  above  stated 
are  applicable  to  a  case  involving  a  right 
of  way.  That  no  such  distinction  exists  in 
this  state  between  a  right  of  way  and  other 
easements  is  apparent  from  an  examination 
of  the  cases  above  cited,  as  the  controversy 
in  most  of  them  was  in  regard  to  the  exist- 
ence of  a  right  of  way."  In  Baker  v.  Rice, 
56  Ohio  St.  463,  477,  47  N.  £.  653,  656,  a 
way  was  held  to  have  passed  by  implied 
grant  upon  severance  of  the  quasi  dominant 
and  servient  tenements.  In  deciding  that 
case,  Mr.  Justice  Minshall  says:  ''But  it 
is  claimed  that  only  such  easements  as  are 


two  adjoining  lots,  on  one  of  which  was  an 
alley  which  was  used  by  the  other,  and  the 
land  was  sold  in  the  distinct  lots  under  the 
mortgage,  the  use  of  the  alley  being  appar- 
ent, the  first  lot  was  sold  subject  to  the 
use  of  the  alley,  although  no  reference  to  it 
Was  nUade  in  the  sheriff's  deed.  Gannon  v. 
Boydi  73  Pa.  179. 

And  where  a  landowner  encumbered  his 
land  by  a  mortgage  and  sold  to  a  railroad 
tcon^pany  a  portion  of  it  to  be  used  for  a 
track,  and  there  was,  at  the  time  of  the 
sale,  a  road  over  the  part  conveyed,  the 
right  to  which  had  been  reserved  in  the 
agreement  of  sale,  but  was  omitted  in  the 
conveyance,  a  purchaser  under  the  mortgage 
is  entitled  to  the  road  and  to  an  action 
against  the  railroad  company  for  obstruct- 
ing it,  since  the  right  of  way  did  not  origi- 
nate in  the  reservation  in  the  agreement, 
but  existed  previous  thereto,  and  was  mere- 
ly recognized  therein.  Pennsylvania  R.  Go. 
V.  Jones,  60  Pa.  417. 

So,  where  the  owner  of  a  canal  and  water 
right  used  the  same  habitually  upon  three 
tracts  of  land,  one  of  which  was  mortgaged, 
and  the  mortgagee  acquired  title  under  fore- 
closure, the  mortgagee  therebv  acquired  an 
easement  upon  the  other  lands  for  the  use 
of  the  mortgagor's  canal  and  water  right  as 
to  the  .part  thereby  appropriated  U>  the 
mortgaged  tract.  Pendola  v.  Ramra,  138 
Gal.  517,  71  Pac.  624. 

And  where  a  person  owns  two  tenements, 
the  windows  of  one  of  which  overlook  the 
yard  of  the  other,  and  receive  light  and  air 
therefrom,  and  its  shutters  swing  over  that 
yard,  and  access  from  its  fire  escapes  is  in 
such  yard,  the  easement  in  favor  of  the 
tenement  so  overlooking  the  other  is  the 
same  whether  the  severance  was  by  deed  or 
mortgage,  inasmuch  as,  by  foreclosure,  the 
mortgage  is  ripened  into  a  deed.  Havens  y. 
Klein,  61  How.  Pr.  82. 

A  release  by  a  mortgagee  of  one  of  two 

Earcels  of  land  included  in  his  mortgage, 
owever,  does  not  convey  to  the  releasee  an 
easement  in  favor  of  the  parcel  released, 
created  by  him  by  imposing  a  servitude  up- 
on the  other  parcel  while  occupying  the 
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whole  premises  before  the  release.    Harlow 
V.  Whitcher,  136  Mass.  553. 

And  where  a  person  owned  a  building  on 
a  street  corner,  fronting  the  main  street, 
and  also  a  building  situated  upon  the  side 
street,  on  the  adjoining  lot,  and  a  third 
building,  being  an  extension  from  the  rear 
of  the  corner  building,  and  a  passage  about 
7^  feet  wide,  laid  from  the  entrance  on  the 
main  street,  through  the  corner  building, 
and  through  the  west  wall  thereof  to  the 
building  in  the  rear,  and  in  the  building  in 
the  rear  stairs  were  maintained,  givins  ac- 
cess to  the  upper  portions  of  both  buildings, 
and  the.  passage  and  stairs  were  used  for 
the  common  convenience  of  the  three  build- 
ings, and  a  mortgage  was  placed  on  the 
whole  property,  and  the  mortgagee,  in  con- 
sideration of  a  sum  of  money  paid,  released 
by  quitclaim  deed  from  the  lien  of  the  mort- 
gage the  premises  on  the  corner,  describing 
them  with  reference  to  the  division  wall  be- 
tween the  corner  building  and  the  one  in  the 
rear,  making  no  reference  to  the  passage,  no 
right  to  use  the  passage  remained  in  the 
mortgagee  by  virtue  of  his  mortgage,  after 
executing  the  release,  and  no  such  right 
could  be  conveyed  by  him  to  a  third  person. 
Scrymser  v.  Phelps,  33  Hun,  474. 

F.  Application  of  rules  to  easements  of 
way  ot  passage* 

■ 

a.  Basement   of  %oay    as   an   appurte^ 

nance. 

Where  a  way  is  not  obvious  and  Apparent, 
it  does  not  pass  under  general  words  in  a 
grant'  as  an  appurtenance  to  the  land  con- 
veyed. Titchmarsh  v.  Royston  Water  Go. 
81  L.  T.  N.  S.  673. 

A  way  used  by  the  owner  of  two  tene- 
ments, over  one,  for  access  to  the  other,  is 
not  in  law  appurtenant  to  the  dominant 
tenement,  so  as  to  pass  with  a  grant  of  it 
under  the  word  "appurtenances,"  unless 
the  deed  shows  an  intention  to  extend  the 
meaning  of  that  word,  and  to  embrace  the 
way,  or  the  grant  is  of  all  ways  used  and 
enjoyed,  or  words  are  used  showing  an  in* 
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termed  'continu6U8'  will  pass  by  implication 
in  a  grant,  and  tliat  such  as  are  termed 
'discontinuous'  will  not.  This  is  a  distinc- 
tion of  the  civil  law,  and  has  been  incorpora- 
ted in  the  law  of  some  of  the  states,  particu- 
larly Maine  and  Massachusetts.  The  fonner 
are  such  as  operate  without  the  interven- 
tion of  man,  such  as  drains  and  sewers ;  the 
latter  require  the  interyention  of  man  in 
their  use,  such  as  ways.  The  distinction 
is  somewhat  arbitrary,  and  is  not  uniformly 
adopted,  as  will  appear  from  the  cases 
cited.  The  better  rule,  and  the  one  now 
more  generally  adopted,  is  not  to  consider 
the  particular  kind  of  easement,  but  whetlier 
it  is  apparent,  designed  to  be  permanent, 
and  is  reasonably  necessary  to  the  use  of  the 
premises  granted."    We  are  unable  to  dis- 


cover any  valid  reason  for  a  distinction  in 
the  rules  of  law  applicable  to  servitudes, 
depending  upon  whether  they  are  continuous 
or  discontinuous,  except  In  the  matter  of  the 
greater  conspicuity  which  the  former  usual- 
ly affords.  An  artificial  ditch  in  which  wa- 
ter regularly  Hows  must  necessarily  be  a 
constant  reminder  to  all  beholders  of  the 
changed  condition  of  the  surface  of  the 
earth,  whereby  the  dominant  tenement  is 
drained  or  irrigated  by  the  conduit  which  is 
appurtenant  thereto.  McDougal  v.  Lame, 
39  Or.  212,  64  Pac.  864.  Water  thus  flow- 
ing  through  lands,  and  necessary  for  their 
use,  passes  as  an  appurtenant  with  a  con- 
veyance of  the  premises.  Simmons  v.  Win- 
ters, 21  Or.  36,  28  Am.  St.  Rep.  727,  27 
Pac.  7. 


tention  to  include  existing  ways,  in  which 
case  a  defined  existing  way  will  pass.  Har- 
ris v.  Smith,  40  U.  C.  Q.  B.  33;  Pearson  v. 
Spencer,  1  Best  &  S.  571;  Pheysey  v.  Vicary, 
10  Mees.  &  W.  484. 

Such  a  way  is  a  noncontinuous  quasi  ease- 
ment which  will  not  pass  on  a  sale  of  the 
dominant  portion  by  the  use  of  the  word 
"appurtenances"  merely;  there  must  be 
words  sufficient  to  create  a  new  easement. 
Parsons  v.  Johnson,  68  N.  Y.  62,  23  Am. 
Rep.  149;  Grant  v.  Chase,  17  Mass.  443, 
9  Am.  Dec.  161. 

Nor  is  the  use  of  the  word  "appurte- 
nance" in  a  grant  of  land  by  a  grantor  who 
retains  adjoining  land  sufficient  to  pass  a 
right  of  way  over  the  land  retained.  Bark- 
er v.  Clark,  4  N.  H.  380,  17  Am.  Dec.  428; 
Stevens  v.  Orr,  69  Me.  323;  Morgan  v. 
Meuth,  60  Mich.  238,  27  N.  W.  609;  Stuy- 
vesant  v.  Woodruff,  21  N.  J.  L.  333,  47  Am. 
Dec.  166;  Whalley  v.  Thompson,  1  Bos.  & 
P.  371. 

Unless  it  is  a  way  of  necessity.  Stuyves- 
ant  ▼.  Woodruff  and  Morgan  y.  Meuth,  su- 
pra. 

But  see  Roixo  v.  Nelson. 

So,  the  words  "occupied  by  me"  in  a  de- 
vist  by  a  testator  to  his  widow  of  "the 
house  and  lot  occupied  by  mo''  in  a  named 
place  are  merely  descriptive  of  the  premises 
devised,  and  are  not  sufficient  to  create  an 
easement  of  the  right  of  way  over  other 
lands  of  the  testator,  which  was  not  in  exist- 
ence in  legal  contemplation  during  the  tes- 
tator's lifetime.  Fetters  v.  Humphreys,  19 
N.  J.  Eq.  471. 

And  while  the  words  "all  and  every  the 
rights,  privileges,  appurtenances,  and  ad- 
vantages to  the  land  belonging  or  in  any 
wise  appertaining,"  used  in  a  conveyance  of 
land,  will  pass  a  right  of  way  where  such 
rights  belong  to  the  estate  granted  fis  a  pre- 
existing 'easement,  such  terms  used  in  a 
oonveyanoe  of  a  part  of  a  tract  of  land  will 
not  create  a  new  easement,  or  give  a  right 
to  use  a  way  which  had  been  used  with  one 
part  of  the  land  over  another  while  both 
parts  belonged  to  the  same  owner  and  con- 
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stituted  an  entire  estate.  Oliver  v.  Hook, 
47  Md.  301. 

A  grant  by  the  owner  of  two  adjoining 
tenements  of  one  of  them,  together  with  all 
the  ways  now  used  or  enjoined  therewith, 
however,  passes  to  the  grantee  a  right  of 
way  over  a  clearly  defined  path  constructed 
over  the  other  tenement,  and  at  the  date  of 
the  grant  actually  used  for  the  purposes 
of  the  tenement  which  is  granted,  even 
though  the  path  did  not  exist  prior  to  the 
unity  of  possession.  Barkshire  v.  Grubb,  L. 
R,  18  Ch.  Div.  616. 

And  while  no  way  or  other  easement  can 
subsist  in  land  of  which  there  is  a  unity  of 
possession,  if  a  lessor,  having  used  conven- 
ient ways  over  his  own  adjoining  land  dur- 
ing his  own  occupation,  demises  premises 
with  all  ways  appurtenant,  unless  it  be 
shown  that  there  was  some  way  appurte- 
nant to  satisfy  the  words  of  the  grant,  it 
will  be  intended  that  he  meant  the  ways 
used,  and  that  they  shall  pass,  though  he 
miscalled  them  appurtenant.  Morris  ▼. 
Edgington,  3  Taunt.  24.' 

And  a  clause  in  a  deed  conveying  land 
with  all  the  buildings,  ways,  privileges,  and 
appurtenances  to  the  same  belonging,  is  ap- 
propriate to  convey  an  easement  or  appur- 
tenance already  existing  and  belonging  to 
the  land,  but  not  to  create  a  new  one.  Ken- 
yon  V.  Nichols,  1  R,  I.  411. 

But  where  an  owner  of  two  adjoining 
pieces  of  land  granted  one  to  one  person 
and  the  other  to  another,  and  the  grant  to 
the  former  contained  the  general  words,  "to- 
gether with  all  ways,  easements,  and  appur- 
tenances whatsoever  held  or  enjoyed,"  and 
there  was  access  to  his  tenement  from  the 
high  road  without  passing  over  a  private 
road  formerly  used  by  the  occupiers  of  the 
two  tenements  for  the  purpose  of  going  to 
and  from  their  respective  tenements  to  the 
high  road,  and  by  permission  of  the  owner, 
previously  given,  the  occupier  had  built  a 
wall  which  entirely  separated  his  tenement 
from  the  private  road,  and  from  that  time 
on  the  occupiers  of  that  tenement  made  lit- 
tle or  no  use  of  the  private  road,  no  ri| 
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A  discontinuous  quasi  easement,  when 
evidenced  in  a  similar  substantial  manner, 
ought  to  pass  by  implied  grant  as  an  ap- 
purtenant to  the  dominant  tenement  when 
the  latter  is  severed  by  a  conveyance  there- 
of. The  reason  for  this  deduction  is  ably 
stated  by  the  court  in  Phillips  v.  Phillips, 
48  Pa.  178,  86  Am.  Dec.  577,  581,  as  fol- 
lows: "It  may  be  granted  that  the  con- 
tinuance of  drains,  water  pipes,  and  mill- 
races  may  more  distinctly  indicate  their  per- 
manent and  essential  nature  than  a  mere 
private  way;  but  when  the  permanency  of 
the  way  is  proved,  confessed,  or  not  dis- 
puted, this  di/Terence  vanishes;  they  stand 
on  the  same  footing."  In  the  case  at  bar, 
though  the  plaintiff's  tenants  can  pass  over 
its  own  land  across  lot  8  to  Corbett  street, 
8o  that  the  passageway  is  not  an  absolute 


necessity,  we  are  satisfied  that  the  stairs 
and  walk  as  laid  by  Mrs.  Gray  serve  as  a 
more  convienent  way,  and  believe  them  to 
be  reasonably  necessary  to  the  enjoyment 
of  the  property  at  the  time  the  mortgage 
was  g^ven ;  and  as  the  quasi  easement  across 
Gordon's  land  was  fenced  on  the  north  and 
inclosed  on  the  south  by  the  north  wall  of 
his  house,  and  by  the  fence  extending  from 
the  northwest  corner  of  his  dwelling  to 
Corbett  street,  the  passageway  was  ap- 
parent, being  indicated  on  the  ground  with 
such  a -degree  of  permanency  as  to  afford 
notice  that  its  existence  was  designed  to  be 
permanent;  and  in  our  opinion  it  passed 
as  an  appurtenant  by  the  implied  grant. 

It  follows  from  these  considerations  that 
the  decree  should  be  affirmed;  and  it  is  so 
ordered. 


to  the  use  of  the  private  road  passed  to  the 
purchaser,  the  word  "heretofore"  in  the 
grant  not  having  been  used  in  its  ordinary 
grammatical  meaning.  Roe  v.  Siddons,  L. 
R.  22  Q.  B.  Div.  224. 

The  question  whether  or  not  a  general 
conveyance  together  with  the  ways  used  or 
enjoyed  therewith  will  pass  a  right  of  way 
depends  upon  whether  the  way  was  a  road 
used  before  the  vendor  held  the  property, 
that  is,  whether  it  was  an  old  road,  which 
became  merged  by  the  unity  of  possession, 
or  whether  it  was  simply  a  road  used  for 
his  own  convenience  in  managing  the  prop- 
erty. Langley  v.  Hammond,  L.  R.  3  Exch. 
161. 

But  a  conveyance  of  property  with  the 
words,  "together  with  all  ways,  etc.,  used  or 
enjoyed  therewith,"  does  not  convey  a  right 
to  a  way  which  had  been  established  and 
used  only  for  the  accommodation  and  at  the 
pleasure  of  the  owner  of  the  property,  since 
in  such  case  it  does  not  appear  that  at  any 
antecedent  time  there  existed  a  right  over 
one  of  the  pieces  of  land  attached  to  the 
other  piece.     Ibid. 

"b.  Acquisition  "by  use  and  severcutce. 

1.  The  general  rule. 

A  right  of  way  may  arise  from  the  cir- 
cumstances surrounding  a  conveyance  of 
land  though  the  conveyance  itself  contains 
no  express  grant  of  the  right  of  way  appur- 
tenant to  the  lands,  and  no  words  are  used 
from  which  such  grant  may  arise  by  impli- 
cation. Com.  V.  Burford,  225  Pa.  93,  73 
Atl.  1064. 

And  it  is  a  well-supported  rule  that 
where,  upon  the  severance  of  a  tract  of 
land,  there  was  a  way  over  one  part  to  an- 
other as  a  means  of  egress  and  ingress  to 
the  latter  from  the  public  highway,  which 
was  apparent,  continually  used,  and  rea- 
sonably necessary  to  the  use  and  enjoyment 
of  the  land  to  which  it  was  constructed,  and 
added  materially  to  its  value,  the  right 
thereto  passes  with  the  conveyance  of  a  part 
of  the  tract,  without  being  expressed  in  the 
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deed.  Mosher  v.  Hibbs,  24  Ohio  C.  C.  375; 
National  Exch.  Bank  v.  Cunningliaui,  46 
Ohio  St.  575,  22  N.  E.  924;  Baker  v. 
Rice,  56  Ohio  St.  463,  47  N.  E.  OrS;  Kemp 
V.  Pennsylvania  R.  Co.  156  Pa.  430,  26 
Atl.  1074;  Scott  v.  Moore,  98  Va.  GC8,  81 
Am.  St.  Rep.  749,  37  S.  E.  342;  Brown  v. 
Alabaster,  L.  R.  37  Ch.  Div.  490;  Watts 
V.  Kelson,  L.  R.  6  Ch.  166;  Pearson  v. 
Spencer,  1  Best  &  S.  571. 

And  that  if  the  owner  of  an  estate  sev- 
ered it  into  two  or  more  parts,  and  con- 
veyed those  parts  to  several  and  distinct 
purchasers,  the  grantee  of  a  dominant  por- 
tion will  be  entitled  and  the  grantee  of  a 
servient  portion  will  take  subject  to  a  right 
of  way  from  the  one  portion  over  the  other, 
which  had  been  continuously  used  for  the 
period  of  twenty  years  or  more  by  those 
claiming  the  united  estate,  and  which  had, 
during  that  period,  been  a  plainly  visible 
way,  and  was  reasonably,  though  not  abso- 
lutely, necessarv  to  the  dominant  portion. 
Rightsell  V.  Hale,  90  Tenn.  556,  18  S.  W. 
245;  Manbeck  v.  Jones,  190  Pa.  171,  42  Atl. 
53f6. 

And  that  though  the  owner  in  fee  of  land 
cannot  have  a  technical  easement  therein, 
he  may  have  a  quasi  easement  over  one  por- 
tion thereof  in  the  nature  of  a  visible  trav- 
eled way  reasonably  necessary  to  the  con- 
venient enjoyment  of  another  portion,  and 
in  conveying  the  land  over  which  the  way 
is,  he  may  treat  the  way  as  a  thing  in  be- 
ing, and  part  of  the  estate  granted,  and  may 
except  it  from  the  operation  of  the  deed. 
Dee  V.  King,  77  Vt.  230,  68  L.R.A.  860,  69 
Atl.  839. 

This  is  the  theory  upon  which  Rollo  v. 
Nelson  turns. 

Within  this  rule  a  permanent  way  estab- 
lished by  an  owner  over  his  own  property, 
and  necessary  for  its  convenient  use,  will 
not  be  destroyed  by  sale  or  encumbrance. 
Pennsylvania  R.  Co.  v.  Jones,  50  Pa.  417. 

And  the  grantees,  near  and  remote,  of  an 
owner  of  land  who  annexes  to  a  part  of  it  a 
right  of  way  over  the  other  part,  as  appurte- 
nant thoreto,  and  theyi  conveys  the  land  to 
which    the   way    is   made    appurtenant,   ac- 
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quire  an  easement  over  the  servient  estate. 
Parish  v.  Kaspare,  109  Ind.  586,  10  N.  E. 
109;  Pleas  v.  Thomas,  75  Miss.  495,  22  So. 
820. 

So,  where  a  driveway  was  laid  out  for 
tiie  benefit  of  abutting  property  by  the  orig- 
inal owner,  and  was  used  by  subsequent 
owners  and  tenants  of  such  property  at  the 
time  a  deed  of  an  abutting  lot  was  made,  a 
right  of  way  passed  by  implication  to  the 
grantee  as  appurtenant  to  the  lot  and  every 
portion  thereof.  Boland  v.  St.  John's 
Schools,  163  Mass.  229,  39  N.  E.  1035; 
Winne  v.  Winne,  40  Misc.  435,  82  N.  Y. 
Supp.  647. 

And  where  a  driveway  was  established  on 
the  boundary  between  adjoining  lots  while 
both  lots  vN'ere  owned  by  the  same  person, 
on  a  conveyance  of  one  of  the  lots  the  right 
to  continue  the  driveway  is  a  continuous 
casement,  incident  to  the  use  of  the  lot, 
which  passes  to  the  grantee.  Teachout  v. 
Duffus  (Iowa)  119  N.  W.  983,  affirming  on 
rehearing  (Iowa)  115  N.  W.  1010. 

And  where  a  person  owned  a  farm  which 
included  a  wood  lot,  and  conveyed-  a  part 
of  it,  including  a  part  of  the  wood  lot,  to 
another,  which  was  so  situated  as  to  cut  off 
the  south  half  of  the  wood  lot  from  the  rest 
of  the  farm,  and  the  former  owner  had,  for 
a  long  time,  maintained  a  private  road  which 
extended  from  the  south  half  of  the  wood 
lot  to  the  other  portion  of  the  farm,  and  in 
the  deed  was  a  reservation  of  'the  right  of 
way  to  and  from  the  wood  lot  except  at 
stated  times,  and  subsequently  the  balance 
of  the  farm  was  conveyed  to  another,  mak- 
ing no  reservation  in  this  conveyance  of  the 
right  of  way  over  the  lot  previously  sold, 
both  deeds  are  to  be  construed  together,  and, 
so  construed,  they  show  an  intention  of  the 
parties  that  the  reservation  of  right  of  way 
from  the  one  lot  to  the  other,  over  the  part 
sold,  should  exist  for  the  benefit  of  the  pur- 
chasers of  the  balance  of  the  farm.  Wells 
V.  Tolman,  88  Hun,  438,  34  N.  Y.  Supp.  840. 

8o,  where  a  person  owning  two  lots  built 
on  both,  and  on  one  he  left  an  alley  under 
the  second  story  of  the  house,  extending  be- 
yond both  houses,  with  a  gate  into  the  back 
lot  of  each,  and  the  alley  was  used  for 
years  by  the  occupants  of  both  houses,  the 
owner  being  the  occupant  of  one,  and  after 
the  owner's  death  his  administrator  sold 
the  house  in  which  he  lived,  describing  it 
by  lines,  and  not  mentioning  the  alley,  the 
purchaser  took  subject  to  the  easement. 
Overdeer  v.  Updegraff,  69  Pa.  110. 

And  where  a  person  owned  four  lots  in  a 
body,  running  irom  one  street  to  another, 
and  there  were  two  houses  on  the  lots  on 
one  street,  and  he  mortgaged  the  lots  by 
one  instriunent,  and  then  built  two  adjoin- 
ing houses  on  the  other  street,  with  an  al- 
ley between,  them,  building  over  the  alley- 
way at  the  second  story,  and  the  occupants 
of  the  older  houses  on  the  first  street  had 
been  accustomed  for  years  to  use  this  alley 
as  a  rear  entrance  and  exit  from  their  lots, 
purchasers  under  a  sale  under  the  mortgage 
cannot  complain  of  such  use.  Walsh  v. 
Mallon,  2  W.  N.  C.  444. 
26  LJLA.(N.S.) 


And  where  a  person  had  many  years  pre- 
viously made  a  private  road  from  the  high- 
way to  a  stable,  over  his  own  land,  for  his 
own  convenience,  and  had  used  it  ever  since, 
.and  a  railroad  company  purchased  the  sta- 
ble and  the  land  upon  which  it  stood  for 
purposes  of  their  railway,  the  fact  that  the 
stable  was  purchased  by  the  railway  com- 
pany for  the  purposes  of  their  undertaking 
did  not  preclude  the  company  from  claiming 
the  right  of  way  so  long  as  they  used  the 
premises  as  a  stable,  which  they  might  law- 
fully do  till  such  time  as  they  were  re- 
quired for  the  special  purposes  of  the  rail- 
way. Bavley  v.  Great  Western  R.  Co.  L.  R. 
26  Ch.  Div.  434. 

And  where  a  lessor  demised  to  a  lessee 
a  plot  of  building  land  in  the  corner  formed 
by  the  intersection  of  two  public  roads,  of 
which  one  passed  along  the  front  and  the 
other  along  the  side  of  the  land,  and  on 
the  same  date  demised  to  the  same  lessee 
another  building  plot  immediately  adjoining 
and  facing  the  iront  road,  but  having  no 
access  to  the  side  road,  and  the  lessee  then 
built  a  house  on  each  lot,  and  then  laid  out 
a  garden  at  the  back  of  the  houses,  with  the 
exception  of  a  narrow  strip  at  the  rear  of 
both  lots,  which  he  formed  into  and  used 
as  a  road  or  back  way  from  the  house  and 
garden  of  the  second  lot  into  the  public 
road  running  along  the  side  of  the  first  lot, 
and  this  back  way  was  bounded  on  one  side 
by  the  party  wall  and  on  the  other  side  by 
the  garden  walls  of  the  two  lots,  having  a 
gate  into  the  second  lot,  and  the  house  on 
the  second  lot  completely  blocked  all  ac- 
^es^  from  the  front  to  the  garden  behind, 
except  by  a  tiled  passage  or  hall,  forming 
a  part  of  the  house,  with  a  door  at  each 
end,  and  afterwards  the  lessee  assigned  the 
lease  of  the  second  lot  with  the  house  there- 
on, and  with  their  appurtenances,  rights, 
and  easements,  and  subsequently  assigned 
the  other  lot  to  another  person,  on  the  as- 
signment of  the  first  lot  a  right  of  way 
passed  over  the  back  way  at  the  rear  of 
the  first  lot  into  the  side  road,  not  as  a  way 
of  necessity,  but  by  implied  grant,  as  being 
in  the  nature  of  a  continuous  and  apparent 
easement.     Brown  v.  Alabaster,  supra. 

So,  on  a  sale  of  land  to  a  purchaser  who 
has  notice  that  the  adjoining  land  is  to  be 
laid  out  in  building  lots  in  a  manner  which 
will  make  a  right  of  way  over  the  purchased 
land  necessary  to  the  vendor,  such  right  of 
way  is  reserved  to  the  vendor  by  implica- 
tion as  a  way  of  necessity.  Davies  v.  Sear, 
L.  R.  7  Eq.  427. 

And  where  land  was  let  on  a  building 
lease,  and  subsequently,  under  an  under 
lease,  a  person  took  possession  of  a  house 
erected  on  part  of  the  land,  and  under  that 
demise  exercised,  as  his  predecessors  had 
done  for  more  than  thirty  years,  a  right  of 
way  over  a  passage  on  one  side  of  his  house, 
as  necessary  for  the  use  and  enjoyment 
thereof,  he  has  a  right  of  way  over  the  pass- 
age over  land  belonging  to  a  person  holding 
under  the  lessor.  Ilinchliffe  v.  Kinnoul,  5 
Bing.  N.  C.  1. 
'     So,  where  the  owner  of  several  adjoining 
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lots  having  no  alley  in  the  rear  builds  a 
walk  making^  a  passageway  from  the  inside 
lot  across  the  others,  and  afterwards  con- 
veys one  of  the  lots  without  reference  to 
the  passageway  across  it  being  made  in  the 
deed,  an  easement  of  passage  becomes  at' 
once  appurtenant  to  the  other  lots  if  the 
marks  of  the  burden  are  open  and  visible, 
and  passes  with  such  lots,  whether  men- 
tioned in  the  deed  of  conveyance  or  not; 
and  each  subsequent  purchaser  takes  sub- 
ject to  the  easement  in  favor  of  the  other 
lots.  Martin  v.  Murphy,  221  111.  632,  77 
N.  E.  1126. 

And  where  a  testator  owned  a  square  of 
ground  divided  into  three  lots,  and  two  of 
the  lots  abutted  upon  a  narrow  alley,  run- 
ning into  a  wider  one,  which  was  used  as 
an  outlet  for  the  houses  on  these  lots,  and 
by  his  will  he  devised  the  square  to  his  sis- 
ter for  life,  and  at  her  death  to  be  divided 
among  her  daughters,  who  were  each  to 
take  a  lot  respectively,  no  mention  being 
made  of  the  alley,  the  intent  will  be  held 
to  have  been  that  each  of  the  lots  should 
have  access  to  the  alley,  and  whoever  holds 
the  fee  of  the  alley  holds  it  subject  to  the 
common  easement,  and  the  owner  of  one  of 
the  lots,  attempting  to  close  the  alley,  will 
be  prevented  from  doing  so  by  Injunction. 
Sauford  v.  Porter,  34  Wash.  L.  Rep.  259. 

So,  if  a  landowner  seeking  to  sell  a  par- 
cel of  his  real  property  represents  to  the 
purchaser  that  a  right  of  way  exists  from 
it  over  his  other  real  property,  he  subjects 
the  latter  to  such  right  of  way ;  and  though 
the  conveyance  subsequently  made  does  not 
mention  it,  the  grantor  is  estopped  fjrom 
denying  its  existence.  Mattes  v.  Frankel, 
167  N.  Y.  603,  68  Am.  St.  Rep.  804,  52  N. 
£.  585. 

And  where  the  lessee  of  the  first  floor  of 
an  unfinished  five-story  building  knew  when 
he  took  the  lease  that  the  upper  stories  were 
intended  to  be  used  for  mercantile  purposes, 
and  that  the  means  to  be  provided  for  ac- 
cess thereto  were  a  stairway  and  elevators 
from  a  hall  in  the  first  story,  he  took  the 
lease  subject  to  the  right  of  his  lessor  and 
his  workmen  and  customers  to  use  such 
hall,  stairway,  and  elevator  as  ways  by 
necessity  to  the  upper  stories,  though  there 
was  no  express  reservation  in  the  lease,  and 
he  cannot  claim  any  abatement  of  rent  by 
reason  of  such  use.  Benedict  v.  Barling,  79 
Wis.  551,  48  N.  W.  670. 

And  where  a  house  was  divided  into  a 
front  and  back  block,  and  persons  occupied 
three  rooms  on  the  first  fioor  in  the  back 
block  as  lessees,  and  the  lease  did  not  ex- 
pressly grant  any  mode  of  access,  and  access 
was  gained  from  the  street  by  passing 
through  a  hall  or  vestibule  and  then  up  some 
stairs,  and  a  railroad  company,  in  the  exer- 
cise of  compulsory  powers,  took  down  the 
front  block  of  the  house  and  removed  the 
hall,  interfering  with  access  to  the  rooms 
and  lessening  their  value,  the  railroad  com- 
pany is  liable  therefor;  not  on  the  ground 
that  the  access  through  the  hall  was  a  way 
of  necessity,  but  because  it  was  in  the  nature 
of  a  continuous,  apparent  easement,  which 
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passed  under  the  demise  of  the  rooms,  and 
interference  with  which  was  sufficient  to 
give  rise  to  a  valid  claim  for  compensation. 
Ford  V.  Metropolitan  &  M.  Dist.  R.  Cob.  L. 
R.  17  Q.  B.  Div.  12. 

So,  a  grant  of  the  minerals  in  a  tract  of 
land  carries  by  implication  a  right  of  way 
over  the  land  to  mine  and  remove  the  min- 
erals. Pearne  v.  Coal  Creek  Min.  &  Mfg. 
Co.  90  Tenn.  619,  18  S.  W.  402. 

And  where  the  owners  of  a  tract  of  land 
used  for  a  rock  quarry  constructed  a  rail- 
way for  the  purpose  of  carrying  out  their 
ro(uc,  and  afterwards  sold  a  portion  of  the 
tract  to  another  party,  who  used  it  as  a 
quarry  also,  the  railway  running  over  the 
land  of  the  vendors,  the  deed  providing  for 
and  including  the  improvements  thereon 
and  the  appurtenances  and  privileges  there- 
unto belonging,  the  use  of  the  railway  as  an 
easement  and  appurtenant  to  the  land 
passes  to  the  vendee.  Kamer  v.  Bryant, 
103  Ky.  723,  46  S.  W.  14. 

And  a  conveyance  of  standing  timber, 
giving  the  purchaser  the  right  to  cut  and 
remove  it,  the  land  not  bordering  on  a  high- 
way, beinff  cut  off  from  the  highway  by 
other  land  of  the  vendor,  gives  the  pur- 
chaser a  right  of  way  by  necessity;  but  be 
is  not  entitled  to  use  any  way  he  chooses; 
his  rfght  to  a  particular  way  depends  on 
its  being  reasonably  necessary.  Worthen  v. 
Garno,  182  Mass.  243,  65  K.  E.  67. 

So,  a  right  of  way  appurtenant  to  land 
attaches  to  every  part  of  it,  though  the 
dominant  estate  may  go  into  the  possession 
of  several  persons.  Dee  v.  King,  77  Vt. 
230,  68  L.R.A.  860,  59  Atl.  839. 

And  where  the  owner  of  land  to  which  a 
right  of  way  is  appurtenant  sells  or  devises 
it  in  separate  parcels  to  difi'erent  persons, 
each  of  such  persons  acquires  a  right  of  way 
as  appurtenant  to  the  particular  part  pur- 
chased by  him.  Currier  v.  Howes,  103  Cal. 
431,  37  Pac.  521. 

A  demise  of  a  public  house,  together  with 
all  ways,  paths,  passages,  easements,  ad- 
vantages, and  appurtenances,  however,  does 
not  pass  a  path  across  the  garden  at  the 
rear  of  the  premises  to  a  doorway  in  the 
boundary  wall,  which  opened  on  a  private 
road.  Brett  v.  Clowser,  L.  R.  5  C.  P.  Div. 
376. 

And  a  right  of  way  will  not  pass  as  an 
implied  grant  on  the  severance  of  a  tene- 
ment, where  no  definite  line  of  a  road  is 
so  marked  out  in  the  deed  or  ascertainable 
by  reference  to  other  instruments  mentioned 
in  it  as  to  show  that  the  parties  contem- 
plated its  existence,  and  there  is  no  clear 
statement  that  the  way  claimed  wi^s  ever 
used  except  as  every  owner  has  a  right  of 
going  over  every  part  of  his  own  land. 
Plant  V.  James,  5  Barn.  &  Ad.  791. 

And  the  rule  that  the  easement  of  a  pri- 
vate way  imposed  by  the  owner*  on  one  por- 
tion of  his  real  estate  for  the  benefit  of  an- 
other portion  attaches  to  the  land  when  a 
part  of  it  is  purchased  by  a  railroad  com- 
pany for  a  right  of  way  does  not  apply 
where  the  owner  of  the  land  has  granted 
to  the  railroad  company  the  right  to  enter 
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upon  the  land  and  locate  a  railroad  thereon, 
and  has  agreed  to  execute  and  deliver  a 
deed  in  fee  simple  for  the  premises,  clear  of 
all  encumbrances,  and  also  a  release  of  all 
damages  arising  from  the  construction  and 
operation  of  the  railroad.  Kemp  v.  Penn- 
sylvania  R.  Co.  156  Pa.  430,  26  Atl.  1074. 

So,  it  has  been  held  that  generally  no 
right  in  a  way  which  has  been  used  during 
the  unity  of  ownership  will  pass  upon  sever- 
ance of  the  tenements  unless  proper  terms 
are  employed  in  the  conveyance  to  show  an 
intention  to  create  the  right  de  not?o.  Oli- 
ver V.  Hook,  47  Md.  301. 

And  that  a  right  of  way  does  not  origin- 
ate in  mere  convenience;  it  must  spring 
from  an  express  grant  or  an  implied  reserva- 
tion, or  from  a  user  for  a  length  of  time 
sufficient  to  create  a  prescription  or  a  bar 
under  the  statute  of  limitations,  either  of 
which  is  presumptive  evidence  of  a  g^ant. 
Carey  v.  Rae,  68  Cal.  169. 

And  that  where  a  person  has  created  an 
easement  for  the  benefit  of  one  part  of  his 
estate,  over  another,  and  sells  the  servient 
part  of  the  estate,  there  will  be  no  reserva- 
tion of  the  easement  by  implication,  where 
the  easement  is  a  noncontinuous  one,  such 
as  a  right  of  way.  Shoemaker  y.  Shoe- 
maker, 11  Abb.  N.  C.  80. 

2»  The  rule  that  the  ecisentent  of  toay 
must  he  necessary. 

The  rule  has  been  asserted  by  many  well- 
considered  cases  that  when  the  owner  of 
two  tracts  of  land  has  used  a  way  to  and 
from  one  over  the  other,  no  matter  how 
long,  and  he  grants  the  forpier  tract  with- 
out mention  of  the  way,  the  mere  grant  of 
the  land  does  not  create  or  confer  a  way 
appendant,  appurtenant,  or  in  gross,  un- 
less the  way  be  of  necessity  to  the  enjoy- 
ment of  the  tract  granted.  Standiford  v. 
Goudy,  6  W.  Va.  364;  Warren  t.  Blake,  54 
Me.  276,  89  Am.  Dec.  748 ;  Fetters  v.  Humph- 
reys, 19  N.  J.  Eq.  471. 

A  way  of  necessity  is  a  creation  by  op- 
eration of  law,  and  is  only  provisional,  and 
only  brought  into  existence  from  the  ne- 
cessities of  the  estate  granted,  and  con- 
tinues to  exist  only  so  long  as  there  may 
be  a  necessity  for  its  use.  Oliver  v.  Hook, 
47  Md.  301. 

Within  this  rule,  a. way  of  necessity  ex- 
ists in  favor  of  lands  sold  over  other  lands 
of  the  grantor,  adjoining,  only  where  there 
is  no  oflier  way  into  a  public  street  or  high- 
way. Gayetty  y.  Bethune,  14  Mass.  49,  7 
Am.  Dec.  188;  Prescott  v.  Prescott,  176 
Mass.  64,  66  N.  E.  806 ;  Milliken  v.  Denny, 
135  N.  C.  19,  47  S.  E.  132;  Meredith  v. 
Frank,  66  Ohio  St.  479,  47  N.  E.  656 ;  Bailey 
V.  Gray,  63  S.  C.  603,  31  S.  E.  354;  Turn- 
bull  v.  Rivers,  3  M'Cord,  L.  131,  15  Am. 
Dec.  622;  Dodd  v.  Burchall,  1  Hurlst.  &  C. 
113. 

And  one  cannot  claim  a  way  of  necessity 
over  the  lands  of  the  adjoining  owner  where 
there  are  other  reasonable  ways  of  ingress 
and  egress  for  him  into  and  out  of  his 
premises.  Trump  v.  McDonnell,  120  Ala. 
26  LJUA.(N.S.) 


200,  24  So.  353;  Walker  v.  Clifford,  128 
Ala.  67,  86  Am.  St.  Rep.  74,  29  So.  688; 
Burns  v.  Gallagher,  62  Md.  462;  Ogden  v. 
Grove,  38  Pa.  487;  O'Rorke  v.  Smith,  11  R. 
I.  259,  23  Am.  Rep.  440;  Poole  v.  Dulaney, 
19  Tex.  Civ.  App.  117,  46  S.  W.  276;  Titch- 
marsh  v.  Royston  Water  Co.  81  L.  T.  N.  S. 
673. 

And  the  act  of  a  creditor  in  extending 
an  execution  on  the  land  of  his  debtor,  tak- 
ing the  whole  front  of  his  farm  except  a 
strip  of  6  rods  in  width  on  one  side,  con- 
necting the  back  land  with  the  county  road, 
does  not  create  a  way  of  necessity'  over  any 
part  of  the  land  levied  on,  though  the  strip 
excepted  could  not  be  made  passable  for 
carriages  at  an  expense  less  than  $26  to 
$300.    Allen  v.  Kincaid,  11  Me.  166. 

So,  where  an  owner  of  contiguous  tracts 
of  land  grants  one,  he  cannot  claim  any 
right  of  way  over  it  for  the  use  of  another 
tract,  even  under  an  oral  agreement  at  the 
time  for  such  way,  without  reservation  in 
the  deed,  unless  such  way  be  strictly  and 
absolutely  necessary  for  access  to  the  other 
tract,  still  vested  in  the  grantor,  and  such 
way  must  be  one  of  indispensable  necessity. 
Shaver  v.  Edgell,  48  W.  Va.  602,  37  S.  E. 
664;  Hall  v.  McLeod,  2  Met.  (Ky.)  98,  74 
Am.  Dec.  400. 

And  where  the  owner  of  lands  devised  the 
same  in  two  parcels,  one  to  one  person  and 
the  other  to  another,  the  fact  that  he  was 
accustomed  in  his  lifetime  to  use  an  alley 
upon  the  land  devised  to  the  latter  as  a 
means  of  egress  from  his  stable  upon  the 
land  devised  to  the  former,  to  the  street, 
will  not  create  an  easement  in  the  latter's 
land  in  favor  of  the  former's,  the  former 
being  able  to  construct  a  way  over  the  par- 
cel devised  to  him  from  the  stable  to  the 
street,  such  an  easement,  therefore,  not  be- 
ing necessary  to  the  beneficial  enjoyment 
of  his  land.  Fetters  v.  Humphreys,  18  N. 
J.  Eq.  260. 

And  where  a  man  by  his  will  devised  one 
of  two  houses  on  a  piece  of  land,  and  the 
appurtenances,  to  one  person,  and  the  oth- 
er, in  similar  terms,  to  another  person,  and 
during  the  former  owner's  ownership  the 
entrance  from  the  highway  to  the  principal 
door  of  the  house  on  the  first  property 
passed  immediately  in  front  of  the  other 
house,  and  then  ran  arouhd  an  oval  garden 
in  front  of  that  house  to  the  same  point  of 
entrance,  the  way  as  used  in  time  of  the 
original  owner,  during  the  unity  of  owner- 
ship, 'immediately  in  front  of  the  second 
house,  did  not  pass  to  the  first  devisee  un- 
der the  word  "appurtenances,"  and  not  be- 
ing a  way  of  necessity,  the  owner  cannot  be 
prevented  from  placing  a  fence  across  it 
at  his  line.  Pheysey  v.  Vicary,  16  Mees.  & 
W.  484. 

So,  ^here  the  owner  of  two  adjoining 
properties  had,  during  the  unity  of  posses- 
sion, made  and  used  for  his  own  convenience 
for  agricultural  purposes  a  way  across  one 
to  the  other,  and  he  executed  a  conveyance 
of  the  latter  to  a  purchaser  with  the  general 
words,  "together  with  all  ways,  easements, 
and  appurtenances  thereto  appertaining,  and 
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of  the  same  now  or  heretofore  occupied  or 
enjoyed,"  the  right  to  use  the  roadway  did 
not  pass,  the  purchaser  having  access  to  his 
lot  from  other  land  of  his  own,  and  there 
having  been  no  roadway  over  the  other  lot 
prior  to  the  unity  of  possession.  Thomson 
V.  Waterlow,  L.  R.  6  Eq.  36. 

In  the  above  case,  Plant  v.  James,  5 
Barn.  &  Ad.  791,  supra,  V.  b,  1,  was  dis- 
tinguished upon  the  ground  that  the  deci- 
sion in  that  case  was  founded  upon  the  con- 
struction of  the  deed  of  conveyance,  and 
the  question  was  whether  the  words  of  the 
deed,  properly  construed,  imported  that  an 
old  road  which  had  become  merged  by  unity 
of  possession  was  restored,  and  that  the 
vendor  intended  to  create  a  right  of  way 
de  novOf  while  in  the  present  case  no  right 
of  way  existed  prior  to  the  occupation  of 
the  whole,  but  the  road  was  created  by  the 
occupant  during  his  enjoyment  of  the  prop- 
erty. 

A  way  of  necessity,  however,  is  an  excep- 
tion to  the  rule  that  if  a  grantor  intends  to 
reserve  any  right  over  the  tenement  grant- 
ed, it  must,  be  expressly  reserved  in  the 
grant.  Jay  v.  Michael,  92  Md.  198,  48  Atl. 
61. 

A  right  of  way  of  necessity  is  based  on 
the  principle  that  the  grant  of  a  thing  is 
presumed  to  include,  as  an  incident,  what- 
ever right  the  grantor  had  in  connection 
with  it  and  could  convey  by  apt  words,  with- 
out which  the  thing  granted  would  prove 
practically  useless  to  the  grantee.  White- 
house  V.  Cummings,  83  Me.  91,  23  Am.  St. 
Rep.  766,  21  Atl.  743. 

And  to  establish  a  right  of  way  by  ne- 
cessity nothing  is  required  but  to  show  the 
necessity;  and  if  it  existed  but  for  a  day, 
the  claim  is  as  well  founded  as  where  it 
existed  for  half  a  century;  but  there  must 
be  actual  necessity,  and  not  a  mere  incon- 
venience, to  entitle  a  person  to  such  right. 
Lawton  v.  Rivers,  2*M*Cord,  L.  445,  13  Am. 
Dec.  741. 

And  where  a  person  has  a  right  of  way 
through  land  of  his  grantor  to  a  public  road, 
the  latter  is  not  justified  in  closing  it  by 
the  fact  that  there  is  another  way  to  such 
road.  Manbeck  v.  Jones,  190  Pa.  171,  42 
Atl.  536. 

Nor  is  a  way  over  lands  of  the  grantor 
by  the  grantee  of  a  part  of  a  tract  of  land 
devested  by  the  after-purchase  of  other 
lands,  over  which  the  grantee  might  have 
ingress  and  egress.  Mosher  v.  Hibbs,  24 
Ohio  C.  C.  376. 

And  the  necessity  for  a  way  over  a  part 
of  an  estate  sold  cannot  be  removed  by  the 
fact  that  one  may  be  purchased  from  some 
third  person;  it  is  the  fact  that  no  way 
then  exists  that  can  be  had  without  pur- 
chase by  which  the  grantor  can  have  access 
to  his  remaining  lands  that  raises  the  im- 
plication of  a  right  reserved  to  an  existing 
way  over  the  land  granted.  Meredith,  v. 
Frank,  supra. 

And  where  a  person  owning  a  lot  front- 
ing upon  a  public  street  purchased  a  lot  in 
the  rear  thereof  which  then  had  appurte- 
nant to  it  an  easement  of  way  over  a  pri- 
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vate  alley,  he  was  not  bound  to  relieve  the 
alley  from  tlie  servitude,  and  impose  it  upon 
his  lot  in  front  of  the  one  purchased.  Zell 
v.  First  Universalist  Soc.  119  Pa.  390,  4 
Am.  St.  Rep.  654,  13  Atl.  447. 

So,  two  or  more  ways  of  necessity  are 
impliedly  included  in  a  grant  of  lands  which 
are  so  divided  by  impassable  barriers  that 
the  diflerent  parts  are  inaccessible  without 
such  ways.  Nichols  v.  Luce,  24  Pick.  102, 
35  Am.  Dec.  302. 

And  a  statutory  provision  relating  to  the 
acquisition  of  private  ways  by  paying  there- 
for does  not  atfect  the  right  of  a  party  who 
is  entitled  to  a  way  of  necessity.  Jay  y. 
Michael,  supra. 

So,  a  way  that  defeats  an  implication  of 
a  way  by  necessity  over  a  portion  of  an  es- 
tate which  was  sold  must  be  a  way  of  right, 
and  not  a  mere  license.  Meredith  v.  Frank, 
supra. 

Nor  is  a  way  of  necessity  created  by  mere 
necessity;  it  always  grows  out  of  some 
grant  or  change  of  ownership  by  operation 
of  law,  to  which  it  is  attaclied  by  construc- 
tion, as  a  necessary  incident.  Woodworth 
V.  Raymond,  51  Conn.  70;  Wiswell  v.  Mino- 
gue,  67  Vt.  610. 

And  a  way  of  necessity  can  only  be  raised 
out   of    land   granted   or   reserved   by    the 
I  grantor,   and   never   out  of   the  land   of  a 
stranger.    Oliver  v.  Hook,  47  Md.  301. 

So,  a  right  of  way  by  necessity  over  lands 
of  the  grantor  continues  only  so  long  as 
the  necessity  exists;  it  is  not  a  perpetual 
right  Palmer  v.  Palmer,  150  N.  Y.  139, 
55  Am.  St.  Rep.  653,  44  N.  E.  966. 

And  a  right  of  way  of  necessity  ceases 
upon  the  acquisition  of  another  right  of 
way  over  the  land  of  the  original  common 
owner  to  the  same  highway.  Baker  v.  Cros- 
by, 9  Gray,  421;  Oliver  v.  Hook,  supra. 

And  it  is  not  revived  by  conveying  away 
that  land.     Baker  v.  Crosby,  supra. 

So,  a  way  of  necessity  is  created  at  the 
time  of  a  grant  of  land  to  which  it  is  ap- 
purtenant, so  that  where  the  way  granted 
the  lessee  is  afterwards  extinguished  by  em- 
inent domain,  leaving  him  no  outlet  to  a 
street,  he  is  not  entitled  to  a  way  of  neces- 
sity. Cornell-Andrews  Smelting  Co.  v.  Bos- 
ton &  P.  R.  Corp.  202  Mass.  585,  89  N.  E. 
118;  Bentley  v.  Mills,  174  Mass.  469,  54 
N.  E.  885. 

It  has  been  held,  however,  that,  in  deter- 
mining whether  a  way  over  lands  of  a 
grantor  is  a  necessity,  so  as  to  pass  with 
the  land,  the  word  "necessity"  does  not  mean 
absolute  physical  necessity.  Pettingill  v. 
Porter,  8  Allen,  1,  85  Am.  Dec.  671. 

But  the  prevailing,  if  not  universal,  rule, 
seems  to  be  that  a  grantee  of  land  obtains 
no  right  of  way  by  necessity  except  when 
the  land  is  surrounded  by,  or  is  inaccessible 
except  through,  other  lands  of  his  grantor. 
Trask  v.  Patterson,  29  Me.  499;  Stevens  v. 
Orr,  69  Me.  323;  Carey  v.  Rae,  58  Cal.  159; 
Ogden  V.  Grove,  38  Pa.  487;  M'Donald  v. 
Lindall,  3  Rawle,  492;  Fitchett  v.  Mellow, 
29  Ont.  Rep.  6. 

Necessity,  and  not  convenience,  ia  the 
test  of  ^  9Jaim  for  a  right  of  wa^  by  ne* 
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cessity.  Hildreth  v.  Googins,  91  Me.  227,  37 
AtL  650;  Nichols  v.  Luce,  24  Pick.  102,  35 
Am.  Dec.  302 ;  Dales  v.  Ceas,  5  N.  Y.  Week. 
Dig.  400;  Jones  Fertilizing  Co.  v.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  7  Ohio  N.  P. 
245;  Meredith  v.  Frank,  56  Ohio  St  479, 
47  N.  E.  656;  Gill  v.  Trout,  Tappan  (Ohio) 
251;  Bailey  v.  Gray,  53  S.  C.  503,  31  S.  E. 
354;  Turnbull  v.  Rivera,  3  M'Cord,  L.  131, 
1 5  Am.  Dec.  622 ;  Fitchett  T.  Mellow,  Bupra. 

And  there  must  be  proof  of  the  necessity 
and  the  consequent  intention  to  reserve  the 
right  of  way.     Dales  v.  Ceas,  supra. 

And  this  is  so  though  the  owner,  before 
severance,  may  have  been  in  the  habit  of  us- 
ing the  way  over  his  land  to  a  public  high- 
way a  long  time  before  the  conveyance,  and 
of  which  the  grantee  had  notice  at  the  time. 
Meredith  v.  Frank  and  Stevens  v.  Orr,  su- 
pra. 

And  where  a  person's  land  bordered  on  the 
ocean  or  other  water  course  over  which  ac- 
cess could  be  had,  he  will  not  have  a  right 
of  way  over  other  adjoining  lands  of  his 
grantor,  there  being  no  evidence  that  the 
way  by  water  was  unavailable.  Hildreth  v. 
Googins,  supra;  Kingsley  v.  Gouldsborough 
Land  Improv.  Co.  86  Me.  279,  25  L.R.A.  502, 
29  Atl.  1074;  Turnbull  v.  Rivers;  Lawton 
V.  Rivers;  and  Fitchett  v.  Mellow, — supra. 

But  where  a  person's  land  could  be 
reached  only  by  water  without  passing  over 
the  land  of  another,  and  the  way  by  water 
was  unavailable  to  meet  the  requirements  of 
the  natural  uses  of  the  land,  a  way  of  ne- 
cessity will  be  implied  from  the  grant  of 
the  common  owner  of  both  tracts  of  land 
of  the  inclosed  tract  to  the  person  seeking 
relief.  Grammar  School  v.  Jeffrey's  Neck 
Pasture,  174  Mass.  572,  55  N.  E.  462. 

Nor  does  the  fact  that  a  right  of  way  to 
one's  land  is  too  steep  or  too  narrow,  or  that 
it  is  less  advantageous  than  another  way, 
give  him  a  right  of  way  of  necessity  over 
other  lands  of  his  grantor.  Outerbridge  v. 
Phelps,  13  Jones  &  S.  555,  13  Abb.  N.  C. 
117;  Bully  Hill  Copper  Min.  &.  Smelting 
Co.  V.  Bruson,  4  Cal.  App.  180,  87  Pac.  237 ; 
Kripp  V.  Curtis,  71  Cal.  62,  11  Pac.  879. 

And  where  a  tract  of  land  is  touched  by 
steep  and  hilly  settlement  roads,  there  is 
no  such  necessity  as  will  warrant  a  way 
across  adjoining  lands  in  order  to  reach  a 
public  road  which  is  in  a  better  condition 
and  on  which  heavier  loads  may  be  drawn. 
Gaines  v.  Lunsford,  120  Ga.  370,  102  Am. 
St.  Rep.  109,  47  S.  E.  967;  Myers  v.  Dunn, 
49  Conn.  71. 

Nor  is  the  rule  changed  by  the  fact  that 
a  cut  or  obstruction  exists  on  his  land  be- 
tween his  residence  and  the  settlement  road. 
Gaines  y.  Lunsford,  supra. 

Or  because  the  settlement  road  is  liable 
to  be  closed;  as  long  as  it  is  open  to  his 
use,  no  legal  necessity  for  opening  another 
war  exist^    Ibid. 

Or  by  the  fact  that  the  existing  road  was 
not  capable  of  utilization  without  a  large 
expenditure  of  money.  Fitchett  v.  Mellow 
and  Carey  v.  Rae,  supra. 

Or  because  the  difficulties  or  disadvan- 
tages will  be  great.  Francies*s  Appeal,  96 
•^0  L.R,A.(N.S.) 


Pa.  200;  M'Donald  v.  Lindall  and  Nichols 
V.  Luce,  supra. 

A  way  of  necessity  never  exists  where  a 
man  can  get  to  his  property  through  his 
own  land,  however  inconvenient  the  way 
through  his  own  land  may  be.  Jones  Fer- 
tilizing Co.  v.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  supra;  Morgan  v.  Meuth,  60  Mich.  238, 
27  N.  VV.  509;  Outerbridge  v.  Phelps;  Og- 
den  V.  Grove;  and  M'Donald  v.  Lindall, — 
supra;  O'Brien's  Appeal,  11  W.  N.  C.  229; 
Turnbull  v.  Rivers,  supra 

Unreasonable  labor  and  expense  of  mak- 
ing a  way  which  will  warrant  the  arising 
by  implication  of  a  way  from  property 
granted  over  other  property  of  the  grantor 
means  excessive  and  disproportionate  ex- 
pense to  the  value  of  the  property  pur- 
chased.    Pettingill  v.  Porter,  supra. 

And  in  determining  whether  another  way 
out  for  a  grantee  of  land  can  be  made  with- 
out unreasonable  labor  and  expense,  so  as 
to  prevent  the  creation  of  a  right  of  way 
over  the  grantor's  other  land,  the  jury  may 
consider  the  comparative  value  of  the  land 
and  the  probable  cost  of  such  a  way.  Ibid. 
But  a  way  over  other  land  of  the  grantor 
may  pass  as  appurtenant  tu  land  granted 
to  a  grantee,  even  though  there  be  no  in- 
superable physical  obstacles  to  prevent  ac- 
cess by  another  way,  if  such  other  way  can- 
not be  made  without  unreasonable  labor  and 
expense.     Ibid. 

And  a  stairway  and  hall  constructed  by 
the  owner  of  two  adjoining  buildings  next 
to  the  wall  of  one  of  them  for  access  to  the 
second  stories  of  both  is  a  reasonable  ne- 
cessity to  the  other,  where  access  to  ite 
second  story  cannot  be  gained  without  a 
large  outlay  of  money  and  impairment  of 
the  size  and  usefulness  of  the  first  story, 
so  that,  in  case  of  the  sale  of  the  building 
to  different  persons,  the  purchaser  of  the 
one  containing  the  stairway  and  hall  will 
not,  although  he  purchased  first,  be  per- 
mitted to  prevent  or  forbid  their  use  by  the 
purchaser  of  the  other.  Powers  v.  Heffer- 
nan,  233  111.  597,  16  L.R.A.(N.S.)  523,  122 
Am.  St.  Rep.  199,  84  N.  E.  661. 

Nor  can  there  exist  any  right  to  claim 
another  different  way  as  a  way  of  neces- 
sity, though  the  route  now  used  may  be 
at  the  sufferance  of-  the  grantor.  Dabney 
V.  Child  (Miss.)  48  So.  897. 

And  an  acceptance  of  a  conveyance  of  a 
lot  with  a  restricted  right  of  way  bars  the 
grantee  from  claiming  a  larger  way  over 
the  grantor's  other  property  as  a  necessity. 
Haskell  v.  Wright,  23  N.  J.  Eq.  389. 

And  an  owner  of  a  lot  abutting  on  a 
street,  who  sells  a  piece  of  it  next  to  the 
street,  is  not  entitled  to  a  way  of  necessity 
over  the  part  sold,  where  he  has  a  right  of 
way  over  the  next  lot,  which  takes  him  to 
another  lot  owned  by  himself,  which  abuts 
on  the  street.  Leonard  v.  Leonard,  2  Allen, 
543. 

Nor  does  the  impassability  of  a  road  give 
to  a  person  owning  land  any  right  of  way 
over  adjoining  lands  which  '..-ad  previodsly 
been  owned  by  the  same  person;  it  may  con- 
fer a  personal,  temporary  right  ip  QommoQ 
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with  the  traveling  public  to  pasa  over  the 
land  of  another  when  an  established  road 
is  impassable,  but  it  is  not  a  right  which  is 
incident  or  appurtenant  to  his  estate.  Cher- 
ry V.  Brizzolara,  89  Ark.  309,  21  L.R.A. 
(N.S.)   608,  116  S.  W.  B68. 

A  way  of  necessity  is  a  way  which  is  the 
most  convenient  access  to  a  land-locked  ten- 
ement over  other  property  belonging  to  the 
grantor,  the  grantor  having  a  right  himself 
to  elect  in  which  course  the  way  of  necessity 
shall  go.  Brown  v.  Alabaster,  L.  R.  37  Ch. 
Div.  490. 

It  is  a  way  by  grant  because,  by  operation 
of  law,  it  passes  as  incident  to  the  grant; 
and  when  the  use  of  a  thing  is  granted, 
everything  is  granted  by  which  the  grantee 
may  have  and  enjoy  such  use.  Gill  v.  Trout, 
supra. 

Whether  a  way  in  use  at  the  time  when 
lands  were  divided  among  the  heirs  at  law 
of  a  deceased  proprietor  of  an  extensive 
tract  was  in  fact  a  way  of  necessity,  and  so 
regarded  by  the  parties  in  interest,  and 
whether  its  continuous  use  was  contem- 
plated, are  questions  of  fact.  Holmes  v. 
Jones,  80  Ga.  659,  7  S.  E.  168. 

o.  Mule  where  parcel  i8  cut  off  from 

public  way. 

1.  Implied  grant. 

One  who  sells  land  wholly  surrounded  by 
other  lands  belonging  to  him  impliedly 
grants  a  right  of  way  to  and  from  the  in- 
terior tract  sold,  over  the  exterior  lands 
retained,  as  a  way  of  necessity.  Pleas  v. 
Thomas,  75  Miss.  495,  22  So.  820;  Bonelli 
Bros.  Y.  Blakemore,  06  Miss.  136,  14  Am. 
St.  Rep.  550,  5  So.  228;  Lanier  v.  Booth, 
60  Miss.  410;  Taylor  v.  Warnaky,  56  Cal. 
350;  Kripp  v.  Curtis,  71  Cal.  62,  11  Pac. 
879;  Barnard  v.  Lloyd,  85  Cal.  131,  24  Pac. 
658 ;  San  Joaquin  Valley  Bank  v.  Dodge,  126 
Cal.  77,  57  Pac.  687 ;  Collins  v.  Prentice,  15 
Conn.  39,  38  Am.  Dec.  61;  McEwan  v.  Ba- 
ker, 98  111.  App.  271;  Kuhlman  v.  Hecht, 
77  111.  570 ;  Mead  v.  Anderson,  40  Kan.  203, 
39  Pac.  708;  Brown  v.  Burkenmeyer,  9 
Dana,  169,  33  Am.  Dec.  541;  Thomas  v. 
Bertram,  4  Bush,  317;  Beall  y.  Clore,  6 
Bush,  676;  Estep  v.  Hammons,  104  Ky. 
144,  46  S.  W.  715;  Roland  v.  O'Neal  (Ky.) 
122  S.  W.  827;  Bentley  v.  Hampton,  28 
Ky.  L.  Rep.  1083,  91  S.  W.  266;  Bruning  v. 
New  Orleans  Canal  k  Bkg.  Co.  12  La.  Ann. 
541;  McTavish  v.  Carroll,  7  Md.  352,  61 
Am.  Dec.  363;  Oliver  v.  Hook,  47  Md.  301; 
Nichols  v.  Luie,  24  Pick.  102,  36  Am.  Dec. 
302;  Bass  v.  Edwards,  126  Mass.  445; 
Schmidt  v.  Quinn,  136  Mass.  575;  Baldwin 
y.  Erie  Shooting  Club,  127  Mich.  659,  87 
N.  W.  69;  Chase  v.  Hall,  41  Mo.  App.  15; 
Kimball  v.  Cochecho  R.  Co.  27  N.  H.  448, 
69  Am.  Dec.  387 ;  Holmes  v.  Seely,  19  Wend. 
607;  Smyles  v.  Hastings,  22  N.  Y.  217,  af- 
firming 24  Barb.  44;  Palmer  v.  Palmer,  150 
N.  Y.  139,  55  Am.  St.  Rep.  653,  44  N.  E. 
966;  Mosher  v.  Hibbs,  24  Ohio  C.  C.  375; 
Jones  Fertilizing  Co.  v.  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  7  Ohio  N.  P.  245;  Brown  v. 
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Kemp,  46  Or.  517,  81  Pac.  236;  Wissler  v. 
Hershev,  23  Pa.  333;  Cora.  v.  Burford,  225 
Pa.  93*  73  Atl.  1064;  Gardner  v.  Weaver, 
11  W.  N.  C.  644;  Brown  v.  Berry,  6  Coldw. 
98;  Turnbull  v.  Rivers,  3  M'Cord,  L.  131, 
15  Am.  Dec.  6^2;  Pearne  v.  Coal  Creek 
Min.  &  Mfg.  Co.  90  Tenn.  619,  18  S.  W. 
402;  Kruegel  v.  Nitschman,  15  Tex.  Civ. 
App.  641,  40  S.  W.  68;  Wiswell  v.  Minogue, 
57  Vt.  616;  Boyd  v.  Woolwine,  40  W.  Va. 
282,  21  S.  E.  1020;  Wooldridge  v.  Coughlin, 
46  W.  Va.  345,  33  S.  E.  233;  Roberge  v. 
Vachon,  Rap.  Jud.  Quebec,  13  C.  S.  72; 
Pearson  v.  Spencer,  1  Best  k  S.  571;  How- 
ton  V.  Frearson,  8  T.  R.  50;  Morris  v.  Edg- 
ington,  3  Taunt.  24. 

And  if  a  grantor  conveys  lands  surround- 
ed by  his  other  lands  and  those  of  a  third 
person,  a  right  of  way  by  necessity  across 
his  lands  arises  in  favor  of  the  grantee  and 
his  successors  in  interest.  Palmer  v.  Pal- 
mer, 150  N.  Y.  139,  55  Am.  SJ;.  Rep.  663,  44 
N.  E.  966;  Smyles  v.  Hastings;  Taylor  v. 
Warnaky;  San  Joaquin  Vafley  Bank  v. 
Dodge;  Mead  v.  Anderson;  Estep  v.  Ham- 
mons; Bruning  v.  New  Orleans  Canal  & 
Bkg.  Co.;  Bass  v.  Edwards;  Schmidt  v. 
Quinn;  Pleas  v.  Thomas;  Kimball  v.  Coche- 
cho R.  Co.;  Mosher  v.  Hibbs;  Brown  v. 
Kemp;  Brown  v.  Berry;  Pearne  v.  Coal 
Creek  Min.  k  Mfg.  Co.;  and  Wooldridge  v. 
Coughlin, — supra. 

Unless  the  situation  of  the  land  or  the 
object  for  which  it  is  used  and  conveyed 
shows  that  no  grant  of  such  right  was  in- 
tended.    Mead  v.  Anderson,  supra. 

The  fact  that  access  to  land  might  be 
had  by  passing  over  the  lands  of  a  third 
person  will  not  defeat  the  owner's  claim  to  a 
way  by  necessity  over  adjoining  lands  re- 
tained by  his  grantor,  if  there  is  no  right  to 
pass  over  lands  of  such  third  person. 
Whitehouse  v.  Cummings,  83  Me.  91,  23  Am. 
St.  Rep.  756,  21  Atl.  743. 

And  the  mere  fact  that  there  is  a  way 
used  as  an  approach  to  a  lot,  but  upon  which 
the  lot  does  not  abut,  and  which  has  not 
been  dedicated  to  public  use,  does  not  con- 
stitute such  way  an  appurtenance  to  the  lot, 
which  will  pass  by  a  deed  thereof,  which 
docs  not  mention  the  way,  either  in  terms 
of  description  or  as  an  appurtenance  to  the 
lot.  Poole  V.  Dulaney,  19  Tex.  Civ.  App. 
117,  46  S.  W.  276. 

The  sale  implies,  without  its  being  ex- 
pressed, a  warranty  against  acts  of  the  vend- 
or that  would  prevent  or  interfere  with 
the  full  enjoyment  of  the  thing  sold.  Brun- 
ing V.  New  Orleans  Canal  &  Bkg.  Co.  supra. 

And  the  way  should  not  be  restricted  in 
its  use  to  the  daytime,  or  so  as  to  exclude 
the  vendee's  guests.  Baldwin  v.  Erie  Shoot- 
ing Club,  127  Mich.  659,  87  N.  W.  59. 

And  where  a  party  sells  two  adjoining 
tracts  of  land,  from  one  of  which  there  is 
access  to  a  public  highway  only  by  passing 
over  the  other,  a  right  of  way  over  the  oth- 
er by  necessity  is  created.  Rogerson  y. 
Shepherd,  33  W.  Va.  307,  10  S.  E.  632. 

And  where  a  person  granted  land  having 
no  access  save  by  private  way  over  his  oth- 
er land,  and  this  was  not  named  in  the  deod. 
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but  it  was  understood  that  it  was  to  pass 
as  incident  to  the  g^ant,  and  later  he  granted 
a  tract  lying  beyond  the  first  vendee's  land,. 
granting  a  right  of  way  over  the  same  priv- 
ate way  which  was  used  by  both  vendees, 
and  subsequently  the  vendor's  lands  were 
sold  under  decree,  and  the  purchaser  re- 
ceived a  deed  granting  the  same  right  of 
way,  he  is  not  entitled  to  close  up  such  way 
against  the  first  vendee.  Bond  v.  Willis,  84 
Va.  796,  6  S.  E.  136. 

And  where  one  grants  a  parcel  of  land 
to  which  there  is  no  access  from  the  high- 
way save  over  lands  retained  by  him,  and 
in  the  grant  covenants  to  provide  a  right  of 
way  to  the  highway  by  laying  out  a^d  dedi- 
cating for  public  use  a  street  or  streets  to 
form  such  right  of  way,  such  covenant  is  en- 
forceable by  and  against  subsequent  pur- 
chasers from  the  parties,  though  the  grantor 
did  not  expressly  covenant  except  for  him- 
self. Empire  Bridge  Co.  v.  Larkin  Soap  Co. 
59  Misc.  46,  109  N.  Y.  Supp.  1062,  affirmed 
in  117  N.  Y.  Supp.  1134. 

So,  while  a  right  of  way  of  a  grantor  who 
sells  lands  completely  surrounding  those  re- 
tained by  him  may  be  relinquished  by  ex- 
press words  clearly  indicating  an  intention 
to  do  so,  general  covenants  which  do  not  in- 
dicate that  such  relinquishment  was  intend- 
ed will  not  be  construed  as  a  waiver  of  such 
easements,  and  the  grantor  will  not  be  pre- 
sumed to  have  relinquished  by  general  cove- 
nants of  a  warranty  deed.  McEwan  v.  Bak- 
er, 9vS  111.  App.  271. 

And  that  a  grantor's  deed  of  land  sur- 
rounding a  tract  which  he  retained  con- 
tained terms  of  general  warranty,  and  that 
he  knowingly  permitted  improvements  on 
the  land  granted  without  asserting  his  right 
of  way  over  it,  does  not  estop  him  from  aft- 
erwards claiming  the  right  of  way.  Holraan 
V.  Patterson,  34  Tex.  Civ.  App.  344,  78  S. 
W.  989. 

Nor  is  a  right  to  a  way  of  necessity  over 
the  lands  of  a  grantor,  existing  in  favor  of 
the  grantee,  because  the  land  granted  is  sur- 
rounded partially  by  the  land  of  the  grantor 
and  elsewhere  by  the  land  of  strangers,  af- 
fected by  a  contract  of  sale  ot  part  of  the 
surrounding  lands  of  the  grantor,  made 
prior  to  the  conveyance  to  tlie  grantee,  and 
of  which  he  had  no  notice.  Fairchild  v. 
Stewart,  117  Iowa,  734,  89  N.  W.  1075. 

And  where  the  owner  of  a  tract  of  land 
fronting  on  a  highway  conveyed  to  another 
a  part  thereof,  having  no  other  way  of 
egress  to  any  highway  except  over  the  part 
thereof  which  the  crrantor  retained,  a  right 
rf  way  by  necessity  from  the  lands  pur- 
chased to  the  highway,  over  those  retained, 
is  not  defeated  by  the  contemporaneous  con- 
veyance of  the  retained  lands  by  the  owner, 
in  trust  for  himself.  Miller  v.  Richards,  139 
Ind.  263,  38  N.  E.  854. 

And  a  grantee  entitled  to  a  right  of  way 
by  implication  of  law,  because  he  had  pur- 
chased lands  access  to  which  could  only  be 
had  over  other  lands  of  the  grantor,  will 
not  be  estopped  to  claim  such  right  of  way 
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because  he  purchased  another  pass  way  from 
a  third  person,  not  the  owner  of  the  serv- 
ient estate.     Estep  v.  Hammons,  supra. 

So,  the  rule  that  a  way  of  necessity  arises 
when  one  grants  a  parcel  of  land  surround- 
ed by  his  other  lands,  or  where  the  grantee 
has  no  access  to  the  lands  purchased  from 
the  public  road  except  over  the  land  of  tho 
grantor  or  that  of  a  stranger,  applies  to  a 
grantee  who  takes  title  under  foreclosure 
of  a  mortgage  on  land  so  situated  that  there 
is  no  access  thereto  except  across  a  home- 
stead of  the  mortgagor,  which  was  includ- 
ed in  the  mortgage,  but  not  sold  thereunder. 
San  Joaquin  Valley  Bank  v.  Dodge,  125  Cal. 
77,  57  Pac.  087. 

And  a  right  of  using  a  road  as  the  only 
obvious  mode  of  access  to  a  stable  must  be 
deemed  to  have  been  intended  to  pass  under 
a  conveyance  of  the  stable  and  the  riglitH, 
members,  and  appurtenances  held,  occupied, 
or  enjoyed  therewith.  Bayley  v.  Great  VVest- 
ern  R.  Co.  L.  R.  26  Ch.  Div.  434. 

And  where  a  person  owned  two  lots  or 
parcels  of  land,  one  in  front  and  tlie  other 
in  the  rear,  and  there  was  a  private  way 
over  the  front  lot  for  communication  be- 
tween the  rear  lot  and  the  street,  and  the 
owner  conveyed  the  rear  lot  with  all  the 
"rights,  hereditaments,  privileges,  and  ap- 
purtenances belonging  or  in  any  way  apper- 
taining to  the  land,"  and  no  access  from  the 
tract  purchased  to  tlie  highway  could  be 
had  except  over  the  front  tract,  the  pur- 
chaser is  entitled  to  the  right  of  way  so  es- 
tablished by  force  of  the  express  terms  of 
the  grant.     Brown  y.  Berry,  supra. 

So,  where  a  man  owning  a  large  farm 
leased  to  an  employee  a  small  piece  of 
ground  in  the  interior  of  his  farm,  the  leas- 
ing by  implication  gave  the  employee  a  right 
of  way  of  necessity  in  order  that  lie  might 
render  the  tenement  beneficial,  and  he  is 
not  a  trespasser  in  crossing  the  employer's 
land  to  reach  the  land  he  had  leased.  Pow- 
ers V.  Harlow,  53  Mich.  507,  51  Am.  Rep. 
154,   19  N.  VV.  257. 

And  where,  in  such  case,  a  farm  road  ap- 
proached the  part  leased,  but  did  not  reach 
it,  and  between  this  road  and  the  part 
leased  the  farmer  stored  a  box  of  dynamite 
with  cartridge  exploders,  under  a  low  shed, 
only  partially  inclosed  in  a  box,  not  always 
kept  covered  and  never  securely  fastened, 
and  a  young  child  of  the  lessee,  who  had 
been  at  work  in  the  field,  went  into  the 
shed,  got  a  cartridge,  and  exploded  it,  and 
was  injured,  and  neither  the  child  nor  the 
father  knew  what  was  kept  in  the  shed,  or 
of  any  danger  there,  or  of  any  reason  for 
keeping  away  from  it,  and  there  was  no 
warning  of  danger  except  the  word  "powder" 
written  on  the  box,  which  neither  the  father 
nor  the  child  could  read,  the  farmer  is 
liable   for  the  injury   done.     Ibid. 

So,  where  a  piece  of  property  is  bounded 
on  three  sides  by  private  property  and  on 
the  fourth  side  by  a  passageway  constituted 
solely  in  favor  of  other  portions  of  the  land, 
it  is  shut  off  from  the  highway,  so  as  to  ba 
23 
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entitled  to  a  right  of  way  of  necessity.  Ro- 
berge  v.  Vachon,  Rap.  Jud.  Quebec,  13  C.  S. 
72. 

And  where  a  larce  tract  of  land  was  en- 
tirely Surrounded  by  the  lands  of  others, 
and  without  access  to  a  public  road,  and  the 
owner  purchased  another  tract,  adjoining 
and  lying  between  it  and  a  public  road,  and 
made  a  private  way  througn  the  tract  sub- 
sequently purchased,  to  admit  of  passage 
through,  and  the  original  tract  was  sold  to 
satisfy  a  lien,  there  is  a  way  of  necessity 
in  favor  of  the  purchaser  through  the  tract 
subsequently  purchased.  Proudfoot  v.  Saffle, 
62  W.  Va.  61,  12  L.R.A.(N.S.)  482,  67  8.  £. 
250. 

And  where  one  person  owns  the  north  and 
another  the  south  40  acres  of  the  east  half 
of  the  northwest  quarter  of  a  section,  which 
80  acres  were  entered  as  one  parcel  by  their 
common  grantor,  and  the  owner  of  the  north 
part  also  owns  the  northeast  quarter  of  such 
section,  and  a  highway  runs  along  the  north 
and  the  east  lines  of  such  section,  and  the 
owner  of  the  south  part  has  no  outlet  to 
either  of  the  highways  except  over  the  other 
owner's  land,  either  to  the  north  or  the 
east  or  to  the  south,  across  lands  of  other 
people,  he  is  entitled  by  implication  to  a 
way  of  necessity  to  the  highway  on  the 
north,  and  that  the  owner  of  the  north  lot 
offered  to  sell  him  a  way,  and  that  he  never 
sought  to  condemn  a  private  road,  is  imma- 
terial Moore  v.  White  (Mich.)  124  N.  W. 
62. 

So,  where  a  person  covenanted  to  convey 
the  minerals,  together  with  the  necessary 
mining  rights  in  certain  land  which  was  a 

Earcel  wholly  within  a  larger  boundary  of 
is  land,  a  right  of  way  over  the  land  not 
conveyed,  as  of  necessity,  is  included  in 
the  covenant.  Neal  v.  Finley  (Ky.)  124 
SS.  W.  348;  Pearne  v.  Coal  Creek  Min.  & 
Mfg.  Co.  90  Tenn.  619,  18  S.  W.  402. 

And  a  grant  of  all  the  timber  of  a  par- 
ticular kind  on  a  tract  of  land,  with  the 
right  to  enter  and  remove  it,  which  timber 
is  inaccessible  except  over  land  of  the 
grantor  or  that  of  strangers,  carries  with 
it  by  implication  a  right  of  way  for  that 

Purpose  over  the  other  land  of  the  grantor, 
^ine    Tree    Lumber    Co.    y.    McKinley,    83 
Minn.  419,  86  N.  W.  414. 

And  where  a  person  owning  premises 
upon  which  was  a  sawmill  conveyed  by 
metes  and  bounds  the  portion  thereof  upon 
which  the  mill  was  located,  with  appurte- 
nances, describing  it  as  his  mill  property, 
and  between  the  premises  conveyed  and  the 
highway  was  a  piece  of  land  used  for  many 
years  as  a  way  to  the  mill  land  m  a  mill 
yard  for  storing  logs,  and  there  was  no 
other  access  to  the  mill  from  the  highway, 
and  the  use  of  the  land  was  necessary  to 
the  mill  as  a  mill  yard,  an  easement  in  such 
land  for  a  way  and  for  a  mill  yard  was 
carried  with  the  principal  thing  Conveyed. 
Voorhees  t.  Burchard,  65  N.  Y.  98. 

So,  where  a  schoolhouse  was  built  by  tlie 
public  on  a  small  lot  forming  a  part  of  a 
tract  of  land  owned  by  an  individual,  and 
20  L.R.A.(N.8.) 


the  children  could  not  eonveniently,  and 
without  traveling  a  very  considerable  dis- 
tance, approach  the  scnoolhouse  without 
passing  over  such  person's  land,  until  a 
highway  to  the  schoolhouse  was  provided, 
the  children  residing  in  the  district  had 
the  right  necessarily  to  travel  over  the  land 
of  the  individual  in  going  to  and  returning 
from  school.    Wilson  v.  Garrard,  59  III.  51. 

And  school  directors  cannot  annul  an 
election  changing  a  school  site,  repudiate  the 
site  chosen,  and  call  for  an  election  to  vote 
on  the  question  of  building  a  new  school- 
house  on  the  old  site,  discarded  at  the  first 
election,  merely  because  the  new  site  is 
some  distance  from  a  public  highway,  es- 
pecially where  it  does  not  appear  that  thero 
was  not  a  right  of  way  from  the  public 
hip;hway,  either  by  necessity  or  from  im- 
plied license.  EicSma  v.  Mansker,  178  111. 
15,  62  N.  E.  1047. 

But  where  a  plat  of  land  near  the  cen- 
ter of  an  inclosed  pasture  was  condemned 
for  a  schoolhouse  site,  and  nothing  was  said 
or  done  with  reference  to  a  right  of  way  to 
it  in  the  condemnation  proceedings,  the  rule 
that  if  a  man  sells  land  to  another  which  is 
wholly  surrounded  by  his  own  land,  the 
purchaser  is  entitled  to  a  right  of  way  over 
the  other's  land  to  arrive  at  his  own  land 
does  not  apply,  since  in  such  case  there  is 
no  grant  of  the  thing,  and  can  be  no  im- 
plication that  a  way  was  incident  to  or  in- 
cluded with  the  grant.  Banks  v.  School 
Directors,  194  111.  247,  62  N.  E.  604. 

In  the  above  case,  Kiehna  v.  Mansker, 
supra,  was  distinguished  upon  the  ground 
that  in  that  case  the  site  was  conveyed  by 
the  owner,  and  there  was  either  a  way  by 
necessity,  arising  by  implication  from  the 
grant  of  the  land,  or  an  express  license. 

Before  one  can  assert  a  way  of  necessity 
over  land  of  another,  however,  every  es- 
sential requisite  to  such  a  right  must  af- 
firmatively appear;  not  only  the  necessity 
of  ingress  to  and  egress  from  his  land  must 
exist,  but  there  must  be  no  other  suitable 
outlet.  Charleston  &  W.  C,  R.  Co.  y.  Flem- 
ing, 119  Ga.  995,  47  S.  E.  541. 

And  a  person  who  purchases  a  strip  of 
land  in  the  rear  of  a  lot  already  owned  by 
him  cannot  claim  a  right  of  way  over  lands 
adjoinin;]^  those  purchased,  belon^^ing  to  the 
person  from  whom  he  purchased,  though 
the  lands  in  front  and  between  the  pur- 
chased lands  and  the  street  were  improved 
and  built  upon  so  that  they  could  not  be 
used  for  access  to  the  street.  Botsford  ▼. 
Wallace,  69  Conn.  263,  37  Atl.  902. 

Conditions  implying  the  grant  of  a  way 
ef  necessity  where  none  is  mentioned  in  a 
conveyance  must  create  a  strict  necessity 
for  the  way  in  order  reasonably  to  use  the 
property  conveyed,  and  the  right  continues 
until  the  necessity  ceases.  Qrammar  School 
T.  Jeffrey's  Neck  Pasturt,  174  Mass.  672, 
55  N.  E.  462. 

And  a  purchaser  of  land  whose  grantor's 
ether  land  doe^  not  entirely  surround  that 
purchased  ncquirpB  no  riorlit  of  way  by  im- 
plication over   the   rcuiainiiig   land  of   the 
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grantor,  though  it  lies  between  the  land 
bought  by  him  and  the  public  highway. 
Kuhlman  y.  Hecht,  77  111.  670. 

And  a  purehaeer  of  land  has  no  right  of 
way  by  necessity  over  other  land  of  the 
Tendor  to  any  portion  of  the  same  entire 
tract  of  the  purchaser's  land.  Cooper  v. 
Haupin,  6  Mo.  624,  36  Am.  Dec.  466. 

So,  while  a  way  of  necessity  by  implied 

frant  arises  over  the  land  of  a  grantor  to  a 
ighway,  in  favor  of  the  grantees,  when  the 
grantor  conveys  a  part  of  his  estate  which 
is  entirely  surrounded  by  lands  of  others 
and  the  part  retained  by  him,  the  way  is 
not  permanent,  and  ceases  upon  the  termi- 
nation of  the  necessity;  and  hence  such  a 
way  ceases  when  a  third-class  road  is  estab- 
lished, giving  an  outlet  to  the  highway 
from  land  formerly  served  by  the  way  of 
necessity.  Sassman  v.  Collins  (Tex.  Civ. 
App.)  116  S.  W.  337;  Proudfoot  v.  Saffle, 
supra. 

And  the  purchase  of  several  tracts  of 
land  which  completely  inclose  land  belong- 
ing to  another  person  will  not  entitle  him 
to  a  way  of  necessity  if  there  had  been  no 
such  way  over  either  of  the  parcels  bought, 
although  highways  leading  thereto  were  dis- 
continued at  the  instance  of  the  purchaser 
of  the  surrounding  land.  Ellis  v.  Blue 
Mountain  Forest  Asso.  69  N-.  H.  386,  42 
I..R.A.  570,  41  Atl.  866. 

So,  while  one  who  takes  a  conveyance  of 
land  surrounded  by  lands  of  his  grantor 
and  others  can  enforce  a  right  of  way  un- 
der plea  of  necessity  against  his  grantors, 
he  cannot  do  so  against  others.  Linken- 
hoker  v.  Graybill,  80  Va.  836. 

2*  ItnpUed  reeervaiian. 

It  has  been  held  that  a  right  of  way  by 
necessity  does  not  exist  where  a  party  has, 
by  his  own  voluntary  conveyance,  cut  him- 
self off  from  access  to  his  land.  Jones  Fer- 
tilizing Co.  V.  Cleveland,  C.  C.  k  St.  L.  R. 
Co.  7  Ohio  N.  P.  246. 

But  the  prevailing  rule  would  appear  to 
be  that  if  a  grantor  conveys  part  of  his 
lands,  reserving  a  part  to  which  there  is  no 
means  of  access  except  over  the  part  con- 
veyed away  he  is  entitled  to  a  way  by  neces- 
sity over  the  part  conveyed  by  him..  Col- 
lins ▼.  Prentice,  16  Conn.  39,  38  Am.  Dec. 
61;  Pierce  v.  Selleck,  18  Conn.  321;  Jay  v. 
Michael,  92  Md.  198,  48  Atl.  61;  Pleas  v. 
Thomas,  76  Miss.  496,  22  So.  820;  Pingree 
T.  McDuffie,  66  N.  H.  306;  Fritz  v.  Tomp- 
kins, 18  Misc.  614,  41  N.  Y.  Supp.  985; 
Empire  Bridge  Co.  ▼.  Larkin  Soap  Co.  69 
\kiac.  46,  109  N.  Y.  Supp.  1062,  affirmed  in 
117  N.  Y.  Supp.  1034;  Meredith  v.  Frank, 
56  Ohio  iSt.  479,  47  N.  E.  666;  Holman  v. 
Patterson,  34  Tex.  Civ.  App.  344,  78  S. 
W.  989;  Howton  v.  Frearson,  8  T.  R.  60. 

And  the  rule  is  the  same  where  a  grantor 
retains  a  tract  surrounded  partly  by"  the 
tract  conveyed  and  partly  by  the  land  of 
A  stranger;  there  is  an  implied  reservation 
of  a  right  of  way  over  land  granted.  Hol- 
man V.  Patterson,  supra. 

Nor  is  the  right  of  a  person  who  tells  a 
26  LJLA.(N.8.) 


part  of  his  tract  of  land  entirely  surround- 
mg  the  part  retained  by  him  to  a  way  of 
necessity  over  the  part  sold  affected  or 
taken  away  by  the  fact  that  he  gave  a 
warranty  deed  of  the  part  sold.  Empire 
Bridge  Co.  v.  Larkin  Soap  Co.  and  Jay  v. 
Michael,  supra. 

Or  by  the  fact  that  his  deed  contains  a 
covenant  against  encumbrances.  Meredith 
V.  Frank,  66  Ohio  St.  479,  47  N.  E.  656. 

And  if  a  landowner  conveys  a  right  of 
way  through  his  farm  in  fee  to  a  railroad 
company,  and  years  afterwards  natural  gas 
is  found  on  his  lands  situated  on  the  fur- 
ther side  of  such  right  of  way  from  his  resi- 
dence, the  law  will  imply  a  way  of  neces- 
sity by  which  he  may  pipe  such  gas  to  his 
residence  for  use  therein,  the  pipes  to  be 
so  laid  and  constructed  as  not  to  interfere 
in  any  way  with  the  railroad  company's 
proper  use  and  occupation  of  its  right  ot 
way.  Uhl  v.  Ohio  River  IL  Co.  47  W.  Va. 
59,  34  S.  E.  934. 

And  where  a  person  purchased  a  lease  of 
a  house,  part  of  an  estate  agreed  to  be  let 
to  the  vendor  upon  building  leases,  and 
there  was  an  open  archway  under  part  of 
the  house,  described  as  a  gateway  in  the 
ground  plan  of  the  house,  draWn  on  the 
lease,  and  which,  when  the  buildings  on 
the  estate  were  completed  in  accordance 
-with  the  plan  of  the  building  agreement, 
formed  the  only  means  of  access  to  a  mews 
behind  the  house,  and,  at  the  time  of  the 
purchase,  the  buildings  not  being  then  com- 
pleted, there  was  other  means  of  access  to 
the  mews,  and  the  assignment  contained  no 
reservation  of  a  right  of  way,  but  the  arch- . 
way  was  used  as  an  entrance  until  the 
buildings  were  completed,  the  right  of  way 
through  the  archway  was  reserved  to  the 
vendor  by  implication,  the  state  of  the  prop- 
erty at  the  time  of  the  purchase  being  such 
as  to  put  purchaser  upon  inquiry,  and  fix 
him  with  constructive  notice  of  the  build- 
ing plan.    Davies  v.  Sear,  L.  R.  7  Eq.  427. 

A  riffht  of  way  of  necessity,  held  by  one 
who  sold  land  completely  surrounding  lands 
retained  by  him,  however,  terminates  when 
the  necessity  ends.  Empire  Bridge  Co.  v. 
Larkin  Soap  Co.  and  Fritz  v.  Tompkins, 
supra. 

And  a  person  claiming  a  right  of  way 
over  lands  which,  with  his  own,  had  former- 
ly constituted  one  estate,  must  show  that 
without  the  way  he  will  be  subjected  to  an 
expense,  excessive  and  disproportionate  to 
the  value  of  his  estate,  or  that  his  estate 
clearly  depends  for  its  appropriate  enjoy- 
ment on  tne  way,  or  that  some  conclusive 
indication  of  his  grantor's  intention  exists 
in  the  circumstances  of  his  estate.  O'Rorke 
V.  Smith,  11  R.  I.  259,  23  Am.  Rep.  440. 

And  the  right  of  way  possessed  by  a  man 
having  two  parcels  of  land,  to  one  of  which  ' 
he  has  no  access  except  over  the  other, 
where  he  conveys  the  accessible  parcel,  re- 
serving the  inaccessible  one,  over  the  ac- 
cessible parcel  which  he  conveyed,  will  not 
pass  as  an  appurtenance  of  the  land;  and 
where  he  afterwards  conveys  the  inacces- 
sible parcel  to  a  third  person,  the  purchaser 
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of  this  parcel  does  not  necessarily  have  the 
same  right  of  way  by  force  of  the  convey- 
ance.    Pierce  v.  Selleck,  supra. 

VI.  Application  of  rules  to  easements  in 
waters  and  water  courses, 

a.  Natural  water  courses. 

Where  the  natural  course  and  outlet  for 
water  on  the  land  of  one  owner  is  over  the 
adjoining  land  of  another,  such  course  can- 
not be  obstructed.  Patneaud  v.  Claire,  32 
111.  App.  554. 

And  if  land  with  a  run  of  water  upon  it 
be  sold,  the  water  passes  with  the  land; 
and  the  vendee,  having  used  the  water, 
though  for  less  than  twenty  years,  gains 
a  title  to  it  by  appropriation,  and  may 
maintain  an  action  for  obstructing  it.  Can- 
hara  V.  Fisk,  2  Cromp.  &  J.  126;  Denton  v. 
Leddell,  23  N.  J.  Eq.  64, 

So,  if  the  owner  of  two  estates  betweeii 
whicli  there  exists  the  apparent  marks  of 
an  easement  connected  with  running  water 
disposes  of  one  of  the  estates  with  nothing 
in  the  conveyance  in  the  way  of  a  stipula- 
tion or  reservation  relative  to  the  easement, 
it  continues  to  exist,  actively  or  passively, 
in  favor  of  the  estate  sold,  or  upon  that 
estate,  as  the  case  may  be.  Dunklee  v. 
Wilton  R.  Co.  24  N.  H.  489. 

And  where  a  man  owned  two  lots,  one 
consisting  of  pasture  and  arable  land,  sit- 
uated at  a  lower  level  than  the  other,  and 
there  was  and  had  been  for  many  years  a 
stream  of  water  originating  in  a  spinney 
on  the  upper  lot,  and  flowing  down  a  de- 
fined channel  to  and  through  the  lower  lot, 
into  a  brook,  and  one  lot  was  sold  to  one 
man  and  another  to  another,  the  owner  of 
the  upper  lot  has  no  right  to  appropriate  all 
the  water,  nor  to  diminish  the  flow  of 
water  down  the  channel  by  abstracting 
water  from  the  springs  which  feed  the 
stream.  Bunting  v.  Hicks,  70  L.  T.  N.  S. 
455. 

So,  an  owner  of  land  through  which  a 
stream  flowed,  who  divides  the  land  into 
two  parts,  and  grants  away  one  of  the 
parts,  transfers  to  the  grantee  by  implica- 
tion a  right  to  the  water  necessary  for  the 
reasonable  enjoyment  of  the  part  granted; 
and  whore  the  parties  have  for  many  years 
each  used  one  half  of  the  stream  without 
objection  or  interference,  it  will  be  held 
that  the  grantee  and  his  successors  in  in- 
terest acquired  a  right  to  take  and  use  one 
half  of  the  water  of  the  stream,  and  the 
rights  of  the  grantor  are  not  paramoimt  to 
the  rights  of  the  grantee.  Smith  v.  Corbit, 
116  Cal.  587,  48  Pac.  725. 

And  where  a  person  owned  lands  on  both 
sides  of  a  creek  which  frequently  overflowed 
its  banks,  and  he  built  a  dyke  along  the 
south  side  of  it  to  protect  his  low  grounds 
on  that  side,  thus  causing  the  creek  to 
overflow  the  lands  on  the  north  side  still 
more,  and  at  his  death  the  lands  on  one 
side  of  the  creek  were  allotted  to  one  of  his 
children  and  the  lands  on  the  other  side  to 
another,  no  allusion  to  the  dyke  being  made 
id6  L.K.A.(N.S.) 


in  the  report  of  the  commissioners,  the  per- 
son taking  the  part  upon  which  the  dyke 
was  constructed  was  entitled  to  it  as  it 
was  when  the  testator  died,  and  to  have  his 
lands  protected  thereby,  and  the  person 
owning  the  other  side  has  no  right  to  build 
a  dyke  on  his  side  which  would  destroy  the 
original  dyke  and  overflow  the  low  grounds 
on  that  side,  and  equity  will  interfere  to 
prevent  the  building  of  such  a  dyke.  Bur- 
well  v.  Hobson,  12  Gratt.  322,  65  Am.  Dec 
247. 

Likewise,  where  the  original  owner  of 
land  bordering  on  a  creek  divides  it  into 
lots,  and  by  parol  agreement  or  representa- 
tion reserves  the  use  of  the  water  to  each 
purchaser  of  a  lot,  an  easement  is  created 
in  the  latter's  favor  if  he  acts  on  the  agree- 
ment or  representation.  Weynand  v.  Lutz 
(Tex.  Civ.  App.)   29  S.  W.  1097. 

And  where  a  person  owns  two  farms 
through  which  runs  a  natural  stream,  and 
he  sells  the  farm  upon  which  the  water 
course  has  its  origin,  he  is  entitled  to  have 
the  water  flow  upon  the  farm  which  he  re- 
served the  same  as  he  enjoyed  it  when  he 
severed  his  title,  because  the  water  course 
was  a  natural  one,  and  did  not  begin  by  the 
consent  or  act  of  the  parties;  but  water 
conveyed  by  pipes  is  within  the  control  of 
the  parties,  and  is  of  a  very  different  na- 
ture. Brakely  v.  Sharp,  10  N.  J.  Eq.  206, 
reversing  9  N.  J.  Eq.  9. 

And  where  a  railroad  company  constructs 
its  road  across  its  own  land,  and,  in  so 
doing,  erects  embankments  and  bridges  and 
digs  ditches  and  burrow  pits,  by  rea.son 
whereof  surface  water  is  or  may  be  collected 
and  discharged  upon  a  particular  portion  of 
the  tract,  subsequent  grantees  of  that  por- 
tion cannot  maintain  an  action  against  the 
company  by  reason  of  the  maintenance  of 
such  embankments,  bridges,  ditches,  and 
burrow  pits  in  their  original  condition. 
Fremont,  E.  &  M.  Valley  R.  Co.  v.  Gay  ton, 
67  Neb.  263,  93  N.  W.  163. 

So,  where  a  water  course  runs  through 
several  contiguous  lots  of  land,  unity  of 
possession  over  the  several  lots  does  not  de- 
stroy the  easement,  since  the  water  course 
does  not  begin  by  consent  of  the  parties, 
nor  by  prescription,  but  ex  jure  natural 
Sury  V.  Pigot,  Popham,  166. 

And  where  a  person  wishing  to  prevent 
the  water  of  a  river  from  being  fouled  by 
dye  works  purchased  from  the  owners  of 
the  dye  works  a  piece  of  ground  on  the 
banks  of  the  river  without  communicating 
to  them  his  object,  in  the  absence  of  any 
express  reservation  by  the  owners  of  the 
dye  works  of  the  right,  of  fouling,  the  pur- 
chaser can  maintain  a  suit  to  restrain  it. 
Crossley  v.  Lightower,  L.  R.  2  Ch.  478. 

b.  Artificial  wHter  courses  and  conduits, 

W^here  an  artificial  water  course,  running 
from  one  tenement  to  another,  supplied  the 
latter  with  water,  and  the  latter  tenement 
is  sold,  there  passes  to  the  purchaser  a 
right  to  have  the  water  flow  in  the  accus- 
tomed manner  through  the  servient  prem- 
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ises  to  his  premises.  Watts  v.  Kelson,  L. 
R,  6  Ch.  166;  Seymour  v.  Lewis,  13  N.  J. 
£q.  439,  78  Am.  Dec.  108. 

And  when  the  water  arrives  at  his  prem- 
ises he  can  do  what  he  likes  with  it,  and 
does  not  lose  his  right  to  it  by  any  altera- 
tion he  may  make  in  its  use.  Watts  v. 
Kelson,  supra. 

And  a  deed  which  is  absolute  in  its 
terms,  and  without  conditions  or  reserva- 
tions, conveys  the  land  described  in  it 
with  all  the  privileges  of  drawing  water 
from  other  portions  of  the  grantor's  land 
which  were  then  in  use  as  appurtenant  to 
the  land.  Vermont  C.  R.  Co.  v.  Hills,  23 
Vt.  681. 

And  the  location  of  a  canal,  and  the  open 
enjoyment  of  rights  and  privileges  appurte- 
nant thereto,  constitute  notice  of  such 
rights  to  subsequent  purchasers  of  prop- 
erty affected  thereby.  Case  v.  Hoffman,  100 
Wis.  314.  44  L.R.A.  728,  72  N.  W.  390,  74 
N.  W.  220,  75  N.  W.  945, 

So,  if  a  man  erect  a  house  and  build  a 
conduit  thereto  in  another  part  of  his  land, 
the  conduit  will  pass  by  a  grant  of  the 
house.  Nicholas  v.  Chamberlain,  Cro.  Jac. 
121. 

And  a  conduit  or  pipe  to  conduct  water 
to  a  house  will  pass  as  appurtenant  to  a 
grant  of  the  house,  where  it  furnished  the 
only  supply  to  the  house,  and  passed 
through  the  land  of  a  third  person  to  the 
pipe  of  an  aqueduct  company.  Philbrick  v. 
Ewing.  97  Mass.  133;  Denton  v.  Leddell,  23 
N.  J.  Eq.  04. 

But  the  conveyance  by  the  grantor  of  a 
part  of  his  land  having  the  water  pipe  con- 
veys no  easement  in  the  continued  flow  of 
the  water,  where  he  did  not  own  the  water 
which  came  to  the  house,  but  received  the 
same  under  a  contract,  paying  an  annual 
compensation  therefor,  this  constituting  a 
mere  personal  right,  forming  no  part  of  the 
real  estate  which  he  conveyed,  and'  not  be- 
ing capable  of  being  made  appurtenant 
thereto  by  implication.  Philbrick  v.  Ewing, 
supra. 

So,  where  a  water  pipe  leads  from  a 
driven  well  in  a  yard  to  a  sink  in  th'» 
kitchen  of  a  dwelling,  there  ending  in  a 
pump,  by  which  water  can  be  and  is  habit- 
ually drawn  from  the  well  to  the  kitchen 
for  domestic  purposes,  though  the  well  and 
water  pipe  are  completely  hidden  from 
view,  if  the  owner  makes  a  simultaneous 
conveyance  of  both  the  house  and  the  vard 
to  different  persons,  the  easement  of  use  of 
the  pump  and  well  by  the  purchaser  of  the 
hou.se  will  continue,  provided  the  grantee 
of  the  vard  and  well  had  notice  of  the  ex- 
istence  of  the  connection  between  the  well 
and  the  pump,  and  of  the  existence  of  the 
other  conveyance,  and  consented  thereto. 
I^rsen  v.  Pe'terson,  53  N.  J.  Eq.  88,  30  Atl. 
1094. 

And  where  the  ow^ner  of  a  tract  of  land 
conveys  to  another  a  distinct  portion  there- 
of containing  a  fish  pond  then  in  use  with 
visible  artificial  appliances  for  supplying  it 
with  water  from  a  source  on  the  portion  of 
the  tract  retained  by  the  vendor,  essential ' 
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to  a  reasonable  use  and  enjoyment  of  the 
property  conveyed,  there  passes  as  an  ap- 
purtenance the  right  to  continue  taking  the 
water,  and  to  maintain  the  appliances  in 
use  for  that  purpose;  and  if  the  vendor 
thereafter  destroys  or  removes  such  appli- 
ances on  the  retained  land  owned  by  him  at 
the  time,  the  owner  of  the  fish  pond  may 
compel  their  restoration  and  payment  of 
damages.  Spencer  v.  Kilmer,  151  N.  Y.  390, 
45  N.  E.  865. 

And  the  fact  that  at  the  time  of  a  con- 
veyance he  did  not  own  all  the  land  contain- 
ing the  conduits  does  not  raise  the  absolute 
legal  conclusion  that  he  did  not  intend  to 
convey  by  the  use  of  the  word  "appurte- 
nances" the  right  to  the  use  of  the  conduits 
and  springs  on  the  land  which  he  did  in  fact 
own  and  retain.    Ibid. 

And  where  one  person  contracted  to  con- 
vey to  another  at  a  future  day  a  part  of  a 
larger  tract  of  land  owned  by  him  upon 
which  was  a  dwelling,  stable,  and  green- 
house, the  two  latter  of  which  were  supplied 
with  two  continuous  streams  of  water  forced 
up  through  an  underground  pipe  from  two 
hydraulic  rams  driven  by  the  waters  of  a 
spring  on  the  part  of  the  land  retained  by 
the  original  owner,  and  this  feature  was 
seen  by  the  purchaser,  and  formed  an  item 
of  value  in  his  estimation  of  the  property, 
but  nothing  was  said  between  the  parties 
as  to  the  flow  of  the  water,  and  the  original 
ow^ner  caused  the  flow  of  the  water  to  be 
stopped  on  the  morning  of  the  transfer,  just 
before  the  delivery  of  the  deed,  the  flow  of 
water  so  driven  up  by  the  rams  was  an 'ap- 
parent and  continuous  easement,  which 
passed  with  the  land  conveyed  as  necessary 
for  the  beneficial  use  of  the  premises,  and  the 
original  owner  is  not  in  a  position  to  object 
to  the  existence  of  the  easement  on  the 
ground  that  the  water  was  not  being  forced 
up  through  the  pipe  at  the  time  of  the 
transfer.  Toothe  v.  Bryce,  50  N.  J.  Eq.  589, 
25  Atl.   182. 

So,  where,  by  a  conveyance  of  a  house  and 
lot  by  warranty  deed  in  the  usual  form, 
supplied  with  water  by  an  aqueduct  running 
through  the  land  granted  from  a  spring  be- 
longing to  and  on  other  land  of  the  grantor, 
the  grant  conveys  the  water  as  it  was  tlien 
running,  with  a  right  to  the  spring  and 
aqueduct  suflicient  for  its  continuance  as  an 
appurtenance  to  the  house  and  land.  Cool- 
idge  V.  Hager,  43  Vt.  9,  6  Am.  Rep.  256. 

And  where  an  express  conveyance  of  the 
water  and  aqueduct  was  made  on  the  same 
occasion,  but  in  a  separate  deed,  to  the  same 
grantee,  and  accepted  by  him,  the  fact  that 
the  grant  in  the  deed,  which  contains  limi- 
tations, was  to  the  grantee,  without  the 
words,  "to  his  heirs  and  assigns,"  as  used 
in  the  other  deed,  does  not  cut  down  the 
estate  granted  in  the  water  and  aqueduct 
in  the  other  deed.     Ibid. 

And  where  an  owner  of  two  properties 
made  a  drain  from  a  tank  on  the  one  prop- 
erty to  a  lower  tank  on  the  same  property, 
and  laid  pipes  from  the  tank  to  cattle  slieds 
on  the  other  property,  for  the  purpose  of 
supplying  tliem  with  water,  and  afterwards 
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the  owner  sold  the  lower  piece  of  property 
with  all  waters,  water  courses,  etc.,  and  here- 
ditaments and  premises  belonging  or  apper- 
taining, or  held,  used,  enjoyed,  or  reputed 
acT  part  thereof  or  as  appurtenant  thereto, 
the  water  course,  being  *  continuous  ease- 
ment, necessary  to  the  use  of  the  property 
sold,  passed  by  implication,  and  the  pur- 
chaser is  entitled  to  the  use  of  the  water 
without  any  words  of  g^ant,  though  it  was 
only  convenient,  and  not  necessary.  Watts 
▼.  Kelson,  L.  R.  6  Ch.  166. 

And  the  right  of  the  purchaser  to  have 
the  accustomed  flow  of  wateV  through  the 
pipes  continues  without  regard  to  the  pur- 
pose -for  which  he  used  it,  and  the  right  is 
not  lost  by  his  removing  the  cattle  sheds 
and  erecting  cottages  in  their  stead,  and 
using  the  water  for  their  purposes.     Ibid. 

And  if  water  is  conveyed  in  an  aqueduct 
from  a  spring  lipon  another  portion  of  the 
grantor's  land  to  land  conveyed  by  him,  and 
there  used  at  the  time  of  the  conveyance, 
any  diversion  of  the  water  by  the  grantor, 
although  upon  that  portion  of  his  land  not 
conveyed  by  the  deed,  is  a  disturbance  of  the 
right  of  the  grantee,  for  which  an  action 
may  be  sustained.  Vermont  C.  R.  Co.  v. 
Hills,  23  Vt.  681. 

So,  where  the  owner  of  land  across  which 
a  stream  flows  has  diverted  it  through  an 
artificial  channel  so  as  to  relieve  a  portion 
of  it  formerly  overflowed,  which  he  then 
conveys,  neither  he  nor  his  grantees  of  the 
residue  can  return  the  stream  to  its  ancient 
bed,  to  the  damage  of  the  first  grantee. 
Lampman  v.  Milks,  21  N.  Y.  605. 

And  .where  the  owner  of  land  through 
which  runs  a  stream  changes  its  course  by 
cutting  an  artificial  ditch  to  carry  off  its 
waters,  and  thereafter  conveys  that  portion 
of  the  land  whereon  was  the  natural  channel 
to  one  person,  and  conveys  that  upon  which 
the  burden  of  the  stream  is  thus  cast  to 
another  person,  the  grantees  hold  each  his 
portion  according  to  its  changed  condition, 
the  former  relieved  from,  and  the  latter 
burdened  with,  the  stream.  Roberts  v.  Rob- 
erts, 55  N.  Y.  275,  affirming  7  Lans.  55. 

And  where  the  owner  of  a  large  farm 
through  which  flowed  a  stream  diverted  the 
water  by  means  of  an  aqueduct  for  the  use 
of  his  two  dwellings,  one  above  and  the 
other  below  the  road,  and  afterwards  the 
farm  was  divided  on  the  road,  and  third 
persons  became  the  owners  of  the  part  be- 
low the  road,  a  right  to  a  use  of  the  water 
by  the  third  persons  passed  by  the  con- 
veyance when  it  was  necessary  to  the  enjoy- 
ment of  the  property,  and  was  in  actual  use 
at  the  time  of  the  conveyance.  Brakely  v. 
Sharp,  9  N.  J.  Eq.  9,  affirmed  as  to  this 
point  in  10  N.  J.  Eq.  206. 

So,  where  a  person  dug  a  ditch  diverting 
a  spring  from  its  natural  course,  so  as  to 
cause  it  to  flow  over  another  part  of  his 
farm  and  make  a  pond,  and  by  devise  of  the 
different  portions  of  his  farm  in  severalty 
he  created  dominant  and  servient  tenements 
as  to  this  waterflow  as  it  existed  at  his 
death,  the  devisee  acquiring  the  spring  is 
not  liable  to  the  devisee  on  whose  tract  the 
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artificial  pond  was  formed  for  keeping  open 
the  ditch  and  keeping  up  the  status  quo  on 
his  land.  Schuler  v.  Weise,  9  Mo.  App.  686 
Appx. 

And  where  the  owner  of  two  adjoining 
tracts  of  land  constructed  a  water  ditch 
across  one  of  the  tracts  for  the  purpose  of 
irrigating  the  other,  and,  while  the  ditch 
was  so  being  used,  conveyed  the  respective 
tracts  to  different  purchasers,  the  grantee 
of  the  tract  for  the  irrigation  of  which  the 
ditch  was  constructed  acquired  an  easement 
in  the  other  tract  of  a  right  to  use  and 
maintain  the  ditch  for  the  purpose  for 
which  it  was  constructed,  and  the  grantee 
of  the  other  tract  took  the  same  subject  to 
such  easement.  Quinlan  v.  Noble,  75  Cal. 
260,  17  Pac.  69. 

So,  where  an  owner  of  two  estates  to  one 
of  which  was  appurtenant  a  right  to  draw 
water  from  an  aqueduct,  while  the  other  was 
supplied  with  water  from  the  aqueduct 
through  pipes  maintained  in  the  former 
estate,  such  maintenance  being  necessary  to 
its  enjoyment,  conveyed  the  latter  lot  with 
no  mention  of  the  water  or  pipes,  a  grant 
of  the  right  to  maintain  such  pipes  will 
be  implied.  Johnson  v.  Knapp,  146  Mass. 
70,  15  N.  E.  134. 

And  the  right  of  an  owner  of  a  lot  to 
take  water  from  an  aqueduct  on  his  own 
land  before  it  reaches  the  land  of  the  owner 
of  an  adjoining  lot,  who  had  a  right  to 
take  water  from  pipes  passing  through  the 
other  lot,  cannot  be  or  work  a  breach  of  the 
covenant  in  the  deed  of  the  latter  lot 
against  encumbrances.    Ibid. 

And  where  a  natural  stream  flowed  to 
and  into  a  farm,  and  the  same  person  owned 
that  and  another  farm,  and  another  person 
was  the  owner  of  land  adjoining  the  stream, 
and  lying  between  it  and  the  second  farm, 
and  by  agreement  between  the  owner  of  the 
two  farms  and  the  owner  of  the  land  adjoin- 
ing the  stream  the  whole  of  the  water  of  the 
stream  was  diverted  by  a  culvert  construct- 
ed through  the  land  adjoining  the  stream, 
and  through  the  second  farm,  and  thence 
into  and  over  land  of  the  owner  of  the  piece 
adjoining  the  stream,  to  certain  dye  works 
belonging  to  him,  and  so  much  of  the  water 
as  was  required  for  use  of  the  farm  was 
taken  from  the  culvert  on  the  farm  by 
means  of  a  pipe,  and  the  rest  flowed  on 
down  to  the  dye  works,  and  afterwards, 
while  this  use  continued,  the  second  farm, 
with  all  the  water  courses  and  easements  and 
appurtenances,  was  sold,  the  conveyance 
passed  to  the  purchaser  the  right  to  have 
the  accustomed  flow  of  the  water  down  the 
culvert,  through  the  farm,  continued,  and 
that  right  was  not  limited  to  the  use  of 
so  much  of  the  water  as  was  wanted  for  the 
farm,  and  the  flow  of  the  water  down  the 
culvert  from  the  farm  to  the  dye  works  was 
no  infringement  of  any  right  of  the  owner 
of  the  first  lot.  War  die  v.  Brocklehurst,  1 
El.  &  El.  1058. 

Where  a  grantee  of  land  supplied  with 
water  by  an  aoueduct  running  through  the 
land  granted  from  a  spring  belonging  to 
and  on  other  land  of  the  grantor  has  an 
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eaaement  in  the  sprinff  and  aqueduct  as  an 
appurtenance  to  the  land  purchased,  how- 
ever, an  express  conveyance  of  the  water 
and  aqueduct,  made  at  the  same  time,  hut 
in  a  separate  deed,  to  the  same  grantee,  and 
accepted  by  him,  containing  limitations  and 
restrictions  in  the  use  of  the  water,  limits 
the  general  g^ant  of  the  water  an4  aqueduct 
as  included  impliedly  in  the  other  deed,  to 
the  extent  of  such  restrictions.  Coolidge  y. 
Ha^r,  43  Vt.  9,  5  Am.  Rep.  256. 

And  where  a  person  owned  two  tracts  of 
land,  and  on  one  of  them  a  spring  was 
located,  the  water  from  which  was  conducted 
by  underground  pipes,  and  discharged  in  a 
receptacle  on  the  other  tract,  and  she  con- 
veyed the  tract  on  which  the  spring  was 
located,  her  conveyance  ended  her  property 
right  in  the  spring;  and  where  she  after- 
ward conveyed  the  other  tract,^  the  grantee 
of  the  second  tract  acquired  no  easement 
therein  or  in  the  flow  of  the  water  to  the 
receptacle,  as  appurtenant  to  his  land. 
Marcy  v.  Reimer,  47  App.  Div.  636,  62  N. 
Y.  Supp.  203. 

And  a  devise  of  a  building  and  lot  to  a 
person  on  condition  that  he  will  permit 
another  person  to  carry  on  business  as  a 
druggist  on  that  part  of  the  premises  then 
occupied  by  him,  beinff  a  part  of  the  first 
floor  of  the  building  thereon,  so  long  as  he 
should  desire  to  use  it  for  the  purpose, 
creates  no  easements  in  the  adjoining  lot, 
for  the  use  by  the  druggist  of  a  hydrant, 
and  for  passage  over  said  lot  by  him,  though 
he  had  been  allowed  these  privileges  in  the 
testator's  lifetime.  Stanford  v.  Lyon,  22  N. 
J.  £q.  33* 

So,  it  was  held  in  an  early  English  case 
that  if  a  lessee  erect  a  conduit  from  a  house 
on  leased  land  to  other  lands  of  his  lessor, 
and  afterwards  the  lessor,  during  the  lease, 
sell  the  house  to  a  third  person,  and  the 
land  in  which  the  conduit  is  is  conveyed  to 
another,  and  afterwards  the  lease  deter- 
mines, he  who  has  the  land  in  which  the 
conduit  is  may  disturb  the  other  in  the 
using  thereof,  and  may  break  it,  because  it 
was  not  erected  by  one  who  had  a  permanent 
estate  in  the  inheritance.  Nicholas  v. 
Chamberlain,  Cro.  Jac.  121. 

But  it  is  held  in  a  late  and  well-con- 
sidered case  that  the  effect  of  a  conveyance 
of  a  portion  of  a  tract  of  land  containing  a 
fish  pond  supplied  by  means  of  artificial 
conduits  with  water  from  springs  on  the 
portion  of  the  tract  retained  by  the  vendor, 
of  creating  an  easement  in  favor  of  the  pur- 
chaser, against  the  vendor,  is  not  affected 
by  the  fact  that  the  connecting  artificial 
oonduits  were  constructed  by  a  lessee  with 
the  knowledge  of  his  lessor,  and  in  pursu- 
ance of  a  provision  of  a  lease.  Spencer  v. 
Kilmer,  151  N.  Y.  390,  45  N.  E.  865. 

o.  MUl9,  dams,  races* 

Where  one  grants  a  mill  or  other  improve- 
ment for  the  enjoyment  of  which  an  ease- 
naent  is  used  over  or  upon  other  lands  be- 
longing to  the  grantor,  such  easement  passes 
by  the  grant  as  appurtenant  to  the  thing 
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f ranted.  Hadden  v.  Stoutz,  16  111.  581; 
arvis  v.  Seele  Mill.  Go.  173  111.  192,  64 
Am.  St.  Rep.  107,  50  N.  B.  1044;  Burr  v. 
Mills,  21  Wend.  290. 

A  grant  of  a  mill  carries  with  it  by 
necessary  implication  the  right  to  the  use  of 
the  water  course  coming  to  the  mill  and 
furnishing  power  for  working  it,  to  the  full 
extent  of  the  grantor's  right  and  power  so 
to  grant  it.  Richardson  v.  Bigelow,  15 
Gray,  154 ;  Smith  v.  Dresselhouse,  152  Mich. 
451,  116  N.  W.  387. 

And  if  mill  property  has  been  granted  and 
a  controversy  arises  over  the  grantee's  right 
to  use  a  pond  and  dam  connected  with  the 
mill,  the  question  to  be  determined  is  not 
whether  the  mill  can  be  operated  without 
the  mill  pond,  but  whether  its  use  passed  as 
a  necessary  appurtenance  of  the  mill  prop- 
erty.   Jarvis  v.  Seele  Mill.  Co,  supra. 

Nor  does  the  fact  that  the  owner  of  a  mill 
run  with  water  power  fitted  it  with  steam 
power  to  be  used  when  the  water  supply  was 
insufficient,  prevent  the  passage  under  a 
deed  of  the  mill  to  a  third  person,  as  ap- 
purtenant, of  the  right  to  use  the  water, 
since  the  water  power  was  necessary  to  the 
full  enjoyment  of  the  property.  Simmons 
V.  Cloonan,  81  N.  Y.  557. 

And  if  land  is  conveyed  by  a  particular 
designation,  such  as  "mill,"  other  land  not 
covered  by  the  curtilage  or  by  the  building, 
that  by  its  use  has  become  essential  to  its 
enjoyment,  passes  not  strictly  by  implied 
grant,  but  as  a  part  of  the  thing  granted. 
Bonelli  Bros.  v.  Blakemore,  66  Miss.  136, 
14  Am.  St.  Rep.  550,  5  So.  228. 

So,  where  on  a  natural  mill  stream,  there 
were  three  successive  dams  and  mills,  and 
the  owner  of  the  upper  and  lower  one  dug 
and  opened  a  race  way  on  his  own  land 
from  the  dam  of  his  lower  mill  to  the  stream 
above  the  dam  of  the  middle  mill,  belong- 
ing to  another  person,  so  as  partially  to 
divert  the  waters  of  the  stream  from  the 
middle  mill,  and  subsequently  he  purchased 
the  middle  mill,  and  became  the  owner  of 
the  three  mills  and  of  all  the  lands  affected 
by  them,  their  dams,  races,  and  appurtenan- 
ces, and  continued  to  use  the  race  way  as 
an-  actual  appurtenance  to  the  lower  mill, 
until,  by  deeds  of  even  date,  he  conveyed 
said  mills,  with  their  appurtenances,  to  his 
three  sons, .  the  grantees  and  those  holding 
under  them  respectively  each  took  and  was 
entitled  to  hold  his  mill  with  its  appurte- 
nances as  it  actually  existed  in  fact  and  in 
use  at  the  time  of  the  conveyances  from  the 
general  owner.  Elliott  v.  Sal  lee,  14  Ohio 
St.  10. 

And  where  a  paper  mill  was  on  one  side 
of  a  river  and  there  was  a  gristmill  and 
sawmill  on  the  other  side,  and  the  three 
mills  derived  their  power  from  a  single  dam, 
a  deed  embracing  tne  south  hiUf  of  the  bed 
of  the  stream  and  of  the  dam,  ''together 
with  the  paper  mill  standing  on  the  premi- 
ses, with  all  the  privileges  and  appurte- 
nances thereunto  belonging,  with  all  the 
rights  and  privileges  on  the  falls  where  the 
paper  mill  stands,  reserving .  the  grist  and 
sawmill  thereon  standing,  and  with  all  the 
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privileges  thereunto  belonging,"  conveys  all 
the  water  power  at  that  point  on  the  stream 
except  what  was  reserved,  and  the  reserva- 
tion is  out  of  the  whole  water  power  enough 
to  answer  to  the  privileges  belonging  to  the 
gristmill  and  the  'sawmill,  whatever  those 
privileges  might  be,  whether  half  or  more 
than  half  the  water  flowing  at  any  given 
time  in  the  stream.  Miller  v.  Lapham,  44 
Vt.  416. 

And  where  lands  on  which  were  certain 
dams  and  artificial  water  courses  leading 
therefrom  were  Jield  under  lease  containing 
reservations  of  all  mills,  water,  and  water 
courses,  and  they  were  put  on  sale  in  an 
administration  suit  by  auction  in  four  lots, 
the  particulars  and  conditions  of  sale  being 
set  out  in  detail,  stating  that  each  lot 
would  be  sold  subject  to  all  rights  and 
easements  legally  existing,  and  the  sale  by 
auction  proved  useless,  and  a  would-be  pur- 
chaser afterwards  tendered  for  one  of  the 
lots  to  which  a  water  course  flowed  from 
another  lot,  and  his  offer  was  accepted,  and 
the  lot  conveyed  to  him,  and  subsequently 
another  person  purchased  the  lot  from  which 
the  water  course  came,  the  first  purchaser 
was  entitled,  as  between  him  and  the  second 
purchaser,  to  the  usual  and  accustomed  flow 
of  water,  and  li«  could  maintain  an  action 
for  an  injunction  to  restrain  the  purchaser 
of  the  second  lot  from  obstrn«ting  the  same. 
Pullan  V.  Roughfort  Bleaching  &  Dyeing  Co. 
Ir.  L.  R.  21  Eq.  73. 

So,  an  owner  of  land  upon  which  a  mill 
is  situated,  who  sold  and  conveved  the  mill 
to  a  third  person,  conveyed  incidentally  to 
the  main  grant  the  right  to  flow  the  land 
necessary  to  run  the  mill,  fis  an  incident 
of  the  purchase.  Burr  v.  Mills,  21  Wend. 
290;  Oakley  v.  Stanley,  6  Wend.  523;  Pre- 
ble V.  Reed,  17  Me.  169;  Znamanacek  v. 
Jelinek,  69  Neb.  110,  111  Am.  St.  Rep.  633, 
95  N.  W.  28. 

And  where  a  person  died  intestate,  seised 
of  a  tract  of  land  on  which  there  was  a 
gristmill  then  in  operation,  and  on  a  di- 
vision of  land  amongst  his  heirs,  the  mill 
was  on  the  part  allotted  to  one  person,  and 
the  dam  covered  a  portion  of  the  land  allot- 
ted to  another,  the  former  has  the  right  to 
use  the  mill  and  dam  in  the  same  way  and 
to  the  same  extent  as  they  had  been  used  by 
the  intestate  in  his  lifetime.  Kilgour  v. 
Ashconi,  5  Har.  &  J.  82, 

And  where  a  proprietor  of  land  erects  a 
mill  upon  his  premises,  and  by  a  dam  flows 
water  over  land  above  the  mill,  and  after- 
wards dying,  the  land  is  sold  in  parcels  to 
several  persons,  the  vendee  of  the  mill  tract 
retains  the  right  to  keep  up  on  his  land  a 
dam  of  equal  height  with  that  which  was 
upon  it  at  the  time  of  his  purchase,  and  to 
back  the  water  according  to  the  capacity  of 
the  dam.  Baker  v.  McGuire,  53  Ga.  245,  on 
subsequent  appeal,  57  Ga.  109. 

So,  where  an  owner  of  an  entire  estate 
conveys  a  part  upon  which  is  a  mill,  to- 
gether with  the  dam  across  the  river,  and  all 
tlie  water  rights  and  privile^rps  tlierpunto 
belonging  or  appertaining,  and  an  artificial 
channel  is  washed  out  around  one  end  of 
1!C  L.R.A.(N.S.) 


the  dam,  the  grantee  of  the  mill  has  the 
right,  as  against  owners  of  the  rest  of  the 
estate,  to  extend  the  dam  over  and  across 
such  channel  if  the  extension  tends  to  bet- 
ter the  security  of  the  dam,  and  does  no  in- 
jury. Lammott  v.  Ewers,  106  Ind.  310,  55 
Am.  Rep.  746,  6  N.  E.  636. 

And  where  one  person  conveyed  to  an- 
other with  warranty,  within  its  metes  and 
bounds,  a  dam  and  water  power  essential  to 
the  full  enjoyment  and  operation  of  a  mill, 
conveying  the  dam  as  it  then  stood  at  its 
existing  and  apparent  height,  representing 
sufficient  head  and  adequate  water  power  to 
drive  the  mill  successfully  and  properly,  the 
purchaser  had  a  right  to  assume  that  it 
stood  lawfully  at  its  existing  height,  and 
that  his  deed  would  pass  it  the  same 
height,  and  allow  him  lawfully  to  main- 
tain it  unchanged,  and  so  preserve  to  him 
the  water  power  which  was  the  im- 
portant and  essential  element  of  his  pur- 
chase; and  where  such  dam  was  so  high  as 
to  cause  the  water  to  overflow  the  land  of  a 
third  person,  beyond  that  of  the  grantor, 
up  the  stream,  and  he  was  compelled  by 
such  third  person  to  reduce  the  height  of 
his  dam,  there  was  a  breach  of  the  warrantv 
in  the  sale  to  him,  for  which  his  grantor 
was  liable.  Adams  v.  Conover,  87  N.  Y. 
422,  41  Am.  Rep.  381. 

In  the  above  case.  Green  v.  Collins,  86 
N.  Y.  245,  40  Am.  Rep.  531,  infra,  VII.,  and 
Burke  v.  Nichols,  2  Keyes,  670,  infra,  VIII. 
b,  4,  were  distinguished  upon  the  ground 
that  in  neither  of  those  cases  was  the  gran- 
tee evicted  from  anything  which  passed  by 
the  grant. 

Nor  is  the  implication  of  an  easement  to 
have  a  milldam  maintained  in  a  grant  of 
land  upon  and  under  the  pond  destroyed 
by  a  reservation  in  the  grant  of  the  right 
to  enter  upon  the  land  granted,  to  inspect 
and  repair  the  dam,  and  to  procure  ma- 
terials therefor.  Marshall  Ice  Co.  v.  La 
Plant,  136  Iowa,  621,  12  L.R.A.(N.S.)  1073, 
111  N.  W.  1016. 

And  the  court  will  not  assume  the  exis- 
tence of  limitations  or  adverse  interests 
which  will  prevent  the  passage  by  a  sale  of 
the  land  upon  a  mill  pond  which  has  been 
maintained  for  forty  years  by  the  owner  of 
the  land  on  which  it  stands,  of  an  ease- 
ment to  have  the  dam  continue.    Ibid. 

And  mere  nonuser  for  more  than  fifteen 
years,  of  a  mill  privilege  to  take  water  at  a 
point  above  the  dam  of  another,  and  dis- 
charge it  into  the  river  at  a  point  below,  so 
that  the  latter  would  lose  the  benefit  of  it, 
does  not  forfeit  the  privilege,  or  create  in 
the  lower  mill  owner  a  privilege  or  right 
to  have  the  water  flow  in  its  natural  chan* 
nel.  Mason  v.  Horton,  67  Vt.  266,  48  Am. 
St.  Rep.  817,  31  Atl.  291. 

So,  a  conveyance  of  a  mill  carries  with  it 
by  implication  the  canal  or  race  way  which 
carries  the  water  from  the  mill,  to  the  ex- 
tent of  the  grantor's  power  to  grant  it. 
Richardson  v.  Bigelow,  15  Gray,  154;  Smith 
v.  Dresselhouse,  162  Mich.  451,  116  N.  W. 
387. 

And  where  a  person  conveyed  by  deed  a 
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tract  of  land  described  by  metes  and  bounds, 
with  a  mill  upon  the  same,  and  at  the  time 
of  the  conveyance  there  was  a  race  way  to 
conduct  the  water  from  the  mill,  running 
along  the  side  of  the  natural  stream,  beyond 
the  lands  granted,  into  other  lands  of  the 
grantor,  and  there  discharging  the  water  in- 
to the  natural  stream,  which  race  way  had 
been  used  with  the  mill  several  years,  and 
was  necessary  to  the  convenient  use  of  the 
mill,  the  right  to  have  the  water  flow  off 
uninterrupted  through  the  whole  extent  of 
the  race  way  passes  as  appurtenant  to  the 
mill.  New-Ipswich  W.  L.  Factory  v.  Batch- 
elder,  3  N.  H.  190,  14  Am.  Dec.  346. 

And  where  an  owner  of  lands  upon  which 
was  a  mill  pond  conveyed  a  small  piece  of 
land  adjoining  the  pond,  with  the  appur- 
tenances, and  conveyed  to  the  grantee  the 
exclusive  right  to  take  ice  from  the  pond, 
with  the  right  and  privilege  of  access  for 
that  purpose,  the  grantee  covenating  to 
furnish  ice  to  the  grantor  for  his  family 
use,  the  right  thus  given  became  an  appur- 
tenance to  the  land  in  the  nature  of  an 
easement,  and  passed  with  the  land  to  a 
grantee  under  a  conveyance  of  the  land  with 
the  appurtenances;  and  while  the  former 
owner  and  his  successors  were  not  bound  to 
maintain  the  dam,  they  were  not  authorized 
to  destroy  it,  or  to  prevent  its  necessary 
repair.  Huntington  v.  Asher,  96  N.  Y.  604, 
48   Am.  Rep.  652. 

So,  where  an  owner  of  property  erects  a 
mill  thereon,  with  a  dam  and  race  to  sup- 
ply the  same,  and  afterwards  conveys  that 
part  of  his  land  whereon  are  the  dam  and 
race  without  any  express  reservation  as 
to  them  in  his  deed,  his  grantee  takes  the 
land  burdened  with  an  easement  in  favor  of 
tlip  grantor  which  the  grantee  is  not  at 
libertv  to  disturb.  Seibert  v.  Levan,  8  Pa. 
383,  49  Am.  Dec.  525. 

And  where  a  person  owning  a  mill  and  an 
artificial  mill  pond,  with  the  surrounding 
land,  granted  a  parcel  of  such  surrounding 
land,  not  bounded  on  the  pond,  by  warranty 
deed,  with  no  expressed  reservation  there- 
in of  any  right  to  flow  the  same,  and  after- 
wards conveyed  his  mill  and  water  privilege 
to  another,  by  his  former  deed  the  grantor 
did  not  part  with  the  right  to  flow  such 
land  as  he  had  formerlv  done,  and  the  sub* 
sequent  exercise  of  such  right  by  himself 
and  his  grantee  was  not  a  breach  of  his 
covenant  against  encumbrances,  and  was  not 
a  ground  of  an  action  in  favor  of  the  second 
purchaser.    Harwood  v.  Benton,  32  Vt,  724. 

And  where  a  man  owns  a  tract  of  land 
upon  which  is  situated  a  mill,  mill  race, 
and  dam,  and  a  road  along  the  race,  and 
conveys  by  deed  of  gift  that  part  of  the 
estate  upon  which  the  dam,  race,  and  road 
are  situated  to  one  person,  and  afterwards 
conveys  the  part  upon  which  the  mill  is 
situated  to  another  person,  the  first  grantee 
should  be  considered  as  having  taken  her 
portion  of  the  estate  subject  to  all  sucn  mill 
rights  as  were  in  use  at  the  date  of  the 
conveyance  to  her,  and  which  continued  to 
be  used  subsequently,  and  were  absolutely 
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necessary  to  continue  the  mill  in  operation. 
McTavish  v.  Carroll,  7  Md.  352,  61  Am.  Dec. 
363. 

So,  where  a  person  owning  an  entire  es- 
tate upon  which  is  a  mill,  together  with  a 
dam  across  a  river,  conveys  the  part  upon 
which  the  mill  stands,  together  with  the 
dam  and  all  the  water  rights  and  privileges 
thereunto  belonging  or  appertaining,  sub- 
sequent purchasers  of  the  servient  estate  and 
their  grantees  take  it  subject  to  the  right 
of  the  grantee  of  the  mill  property  and 
those  claiming  through  him  to  maintain 
such  a  dam  as  will  raise  the  water  to  the 
same  effective  height  to  which  it  was  usual- 
ly and  ordinarily  raised  before  the  grant; 
and  where  the  owner  of  the  estate  prior  to 
the  grant  used  flashboards  on  the  dam  when- 
ever they  were  necessary  to  provide  an  elTi- 
cient  head  of  water,  it  is  the  right  of  the 
grantee  of  the  mill,  and  those  claiming 
under  him,  to  maintain  such  head  of  water 
by  a  permanent  dam  or  other  efficient 
means,  no  injury  being  done.  Lammott  v. 
Ewers,  supra. 

And  a  clause  in  a  deed,  "provided,  never- 
theless, that  nothing  above  mentioned  shall 
be  so  construed  as  to  injure  the  privilcf»es 
heretofore  enjoyed  with  regard  to  raising 
water  for  the  benefit  of  my  sawmill  where 
it  now  stands,  or  others,  if  erected  at  or 
near  the  same  place,"  which  conveyed  part 
of  a  tract  of  land  on  which  a  mill  was  situa- 
ted, constitutes  a  reservation  commensurate 
with  the  grantor's  estate  in  the  premises 
previous  to  the  conveyance,  and  is  not  limit- 
ed to  his  own  life;  and  a  devise  subsequent- 
ly made  by  such  grantor  to  his  grand- 
children, of  the  otner  half  of  the  mill  lot, 
together  with  all  the  rights  appurtenant 
thereto,  mill  privileges,  etc.,  passes  the  right 
to  flow  reserved  in  the  deed.  Burr  v.  Mills, 
21  Wend.  290. 

It  has  been  held,  however,  that  where  the 
owner  of  land  conveys  away  a  portion  of  his 
premises,  a  part  of  which,  at  the  time  of 
the  conveyance,  is  flowed  by  a  milldam  be- 
longing to  him,  and  makes  no  reservation 
of  the  right  to  continue  to  flow  the  laud, 
he  loses  the  right,  and  cannot  set  up  an 
implied  reservation.  Ibid. 

And  that  a  conveyance  by  metes  and 
bounds,  by  an  owner  of  a  tract  of  land,  to 
a  person,  without  any  mention  of  a  mill, 
dam,  or  water  privilege  of  any  kind,  where 
the  purchuvser  htid  previously  constructed  a 
mill  and  dam  thereon  which  flowed  other 
lands  of  the  grantor,  does  not  convey  the 
right  of  flooding  such  lands,  there  being  no 
evidence  that  the  grantor  had  notice  of 
the  existence  of  the  mill  or  dam  when  the 
deed  was  executed.  Tabor  v.  Bradley,  18 
N.  Y.  109,  72  Am.  Dec.  498. 

VII,  Application  of  rules  to  easements 

of  drainage, 

A  right  to  discharge  water  by  ditch  on  a 
servient  tenement  may  be  claimed  by  im- 
plied reservation  in  the  conveyance  of  the 
land  over  which  the  right  is  claimed.    Cros- 
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land  V.  Rogers,  32  S.  C.  130,  10  S.  E.  874; 
Harlow  v.  Whitcher,  136  Mass.  553. 

And  if  the  owner  of  a  tract  of  land  of 
which  one  part  has  had  the  benefit  of  a 
drain,  or  other  artificial  advantage  in  the 
nature  of  an  easement  through  or  in  the 
other  part,  sells  or  devises  either  part,  an 
easement  is  created  by  implication  in  or  to 
the  other  part.  Denton  v.  Leddell,  23  N.  J. 
Eq.  64;  Ewart  v.  Cochrane,  7  Jur.  N.  S. 
925,  10  Eng.  Rul.  Cas.  60;  Hall  v.  Lund, 
1  Hurlst.  &  C.  676,  10  Eng.  Rul.  Cas.  46. 

A  grant  of  a  right  of  drainage  is  implied 
on  severance  of  a  heritage  by  conveyance  of 
a  part  in  favor  of  the  party  conveying,  as 
against  the  residue,  where  such  right  has 
been  continuously  exercised  by  the  owner 
of  the  entire  tract,  and  there  is  no  other 
natural  drainage.  Elliott  v.  Rhett,  6  Rich. 
L.  405,  57  Am.  Dec.  750. 

And  where  it  was  necessary  to  the  enjoy- 
ment of  that  property,  and  no  other  drain 
could  be  constructed  without  serious  loss  to 
that  property.  Weber  v.  Miller,  9  Ohio  C. 
C.  674;  Thayer  v.  Payne,  2  Cush.  327. 

And  where  the  owner  of  two  or  more 
adjoining  houses  sells  and  conveys  one  of 
them  to  a  purchaser,  such  house  is  entitled 
to  the  benefit  and  subject  to  the  burden  of 
all  existing  drains  communicating  with  the 
other  house,  without  any  express  reservation 
or  grant  for  that  purpose.  Pyer  v.  Carter, 
1  Hurlst.  &  N.  916;  McPherson  v.  Acker, 
MacArth.  &  M.  150,  48  Am.  Rep.  749 ;  Stuy- 
vesant  v.  Early,  68  App.  Div.  242,  68  N. 
Y.  Supp.  752,  affirming  33  Misc.  644,  68  N. 
Y.  Supp.  903;  McElroy  v.  McLeay,  71  Vt. 
396,  45  Atl.  898;  Geoghegan  y.  Fegan,  Ir. 
Rep.  6  C.  L.  139. 

And  where  the  owner  of  two  adjoining 
lots  of  land  conveys  one  of  them,  he  implied- 
ly grants  all  those  continuous  and  apparent 
easements,  including  rights  of  drainage  and 
aqueduct  over  the  other  lot,  whicli  are  neces- 
sary for  the  reasonable  use  of  the  property 
granted,  and  which  are,  at  the  time  of  the 
grant,  used  by  the  owner  oi  the  entirety  for 
the  benefit  of  the  part  granted.  Israel  v. 
Leith,  20  Ont.  Rep.  361 ;  Fitzpatrick  v.  Mik, 
24  Mo.  App.  435. 

And  where  a  person  owned  two  estates 
separated  only  by  a  public  road,  and  drained 
the  one  by  ditches  through  the  other  to  a 
river,  and  he  granted  one  to  one  person  and 
devised  the  other  to  another,  the  deeds  and 
will  being  silent  about  the  draining,  the 
right  of  drainage  continues,  the  ditches  hav- 
ing been  open  and  visible  at  the  time  of  the 
deed  and  will,  and  there  being  no  other  way, 
except  by  heavy  expenditure,  to  drain  the 
estate,  and  the  owner  of  the  second  estate 
will  be  enjoined  from  stopping  up  the 
ditches.  Sanderlin  v.  Baxter,  76  Va.  299,  44 
Am.  Rep.  165. 

So,  an  artificial  easement  of  drainage, 
created  by  the  owner  of  an  entire  tract  in 
favor  of  one  part  against  another  is  entitled 
to  the  same  consideration  as  an  easement  on 
severance  as  if  it  had  existed  by  nature. 
Elliott  V.  Rhett,  supra. 

And  a  ditch  constructed  by  a  landowner 
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to  relievo  a  portion  of  his  land  of  surplus 
water  and  convey  it  to  another  portion, 
where  it  is  valuable  for  irrigation  purposes, 
whioh  is  plainly  visible  upon  the  ground  at 
the  time  he  sells  the  latter  portion,  will 
pass,  together  with  the  water  flowing  there- 
in, under  the  words  "privileges  and  appur- 
tenances" in  the  deed.  Fayter  v.  Nortn,  30 
Utah,  156,  6  L.R.A.(N.S.)  410,  83  Pac.  742. 

And  where  the  owner  of  two  adjoining 
houses  constructs  a  private  sewer  extending 
from  the  one  house  through  the  cellar  and 
grounds  of  the  other,  and  subsequently  con- 
veys the  property  to  different  persons,  the 
right  to  use  the  sewer  passes  under  the 
clause,  "together  with  the  water  courses," 
in  the  deeds,  and  the  owner  of  the  servient 
premises  will  be  enjoined  from  removing  it, 
although  he  did  not  acquiesce  in  its  use  by 
the  owner  of  the  other  premises.  Wacker 
Y.  McDevitt,  18  Lane.  L.  Rev.  33. 

And  a  grant  of  part  of  the  grantor's  land, 
with  all  appurtenances,  conveys  the  ease- 
ment of  a  private  sewer  appurtenant  to  such 
part,  and  connecting  a  sink  thereon  with  a 
public  sewer  adjoining  the  grantor's  land, 
and  the  grantor  may  be  compelled  by  in- 
junction to  remove  obstructions  placed  by 
him  in  the  sewer  on  his  own  land.  Fitz- 
patrick V.  Mik,  supra. 

And  where  a  common  owner  of  three  ad- 
joining dwelling  houses,  two  of  which  are 
drained  into  the  street  through  drain  pipes 
connected  with  those  in  the  third  house, 
sells  the  former  two  houses  without  any 
reservation  or  reference  to  the  drainage 
thereof,  and  retains  the  latter  house,  he  will 
be  enjoined  from  cutting  off  or  otherwise 
interfering  injuriously  with  the  drain  of  the 
two  houses  sold,  which  connect  with  his 
house  under  its  cellar,  and  then  leads  to  the 
street.    Hamel  v.  Griffith,  49  How.  Pr.  306. 

So,  where  the  owner  of  a  tract  of  land 
upon  which  there  is  a  ditch  sells  the  upper 
part,  including  a  portion  of  the  ditch,  he 
has  no  right  to  stop  up  or  obstruct  the  ditch 
below,  even  partially,  so  as  to  throw  the 
water  back  upon  the  other  part.  Shaw  v. 
Ether idge,  48  N.  C.   (3  Jones,  L.)   300. 

And  where  a  ditch  passes  through  two 
tenements,  and  the  party  owning  the  upper 
tenement  has  the  right  to  use  it  to  drain 
his" land,  he  may  keep  it  open  and  clear  from 
obstructions;  but  he  should  so  use  it  as  to 
be  of  the  least  injury  to  the  lower  land, 
consistent  with  its  rightful  enjoyment.  Hair 
V.  Downing,  96  N.  C.  172,  2  S.  E.  620. 

And  where  the  owner  of  a  tract  of  land 
upon  which  there  is  a  ditch  sells  a  part  of 
it,  including  a  portion  of  the  ditch,  the 
easement  attaching  to  the  part  sold  is  not 
affected  by  the  question  whether  the  ditch 
was  originally  made  to  drain  the  part  of  the 
tract  sold  or  not,  since,  if  it  actually 
answered  the  purpose,  the  purchaser  was 
entitled  to  the  unmolested  use  of  it.  Shaw 
V.  Etheridge,  supra. 

So,  where  a  person  owning  four  lots  built 
houses  upon  them,  the  drainage  from  two 
of  them  being  conducted  into  and  through 
a  pipe  passing  through  the  other  two  lots. 
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and  afterwards  sold  the  two  houses  and  lots 
drained  by  the  pipes,  with  the  appurtenan- 
ces, and  subsequently  sold  the  other  two 
houses  and  lots,  the  premises  subsequently 
conveyed  were  subject  to  the  easement  in 
favor  of  the  lots  formerly  conveyed  to  use 
the  pipe  for  the  purpose  of  drainage.  Flint 
V.  Baeon,  13  Hun,  464. 

And  where  the  owner  of  two  lots,  with 
buildings  tiiereon,  to  eonstructed  that  there 
was  a  water-closet  on  the  second  floor  of  one 
house,  from  which  the  only  door  opened  into 
the  adjoining  house,  which  had  been  used 
by  the  occupants  of  the  latter,  there  being 
no  other  water-closets  on  the  latter  premises, 
conveyed  the  same  by  deed  of  eeneral  war- 
ranty, the  right  to  the  use  of  the  water- 
closet  <m  the  premises  not  conveyed  passed 
by  virtue  of  the  deed,  as  an  easement  ap- 
purtenant to  the  premises  conveyed.  Bar- 
net  V.  Helker,  9  Ohio  Dec.  Reprint,  600. 

Nor  does  the  fact  that  one  who  has  for 
his  building,  as  then  occupied,  a  right  of 
drainage  under  the  lot  of  another,  increases 
largely,  by  reason  of  changes  in  the  use  of 
his  building,  the  amount  of  refuse  matter 
discharged  into  and  passing  through  such 
drain,  affect  his  right  to  enjoy  the  ease^ 
ment,  where  the  passage  through  such  drain 
is  not  obstructed,  and  the  drain  is  not  in- 
jured by  the  increased  use  thereof.  Flint 
V.  Bacon,  supra. 

So,  where  the  owner  of  a  tract  of  land 
establishes  a  system  of  ditches  around  and 
through  it  for  the  purpose  of  draining  it  so 
that  it  may  be  cultivated,  and  the  land 
afterwards  passes  into  the  hands  of  separate 
owners,  the  rights  of  such  owners  become 
reciprocal,  and  the  system  cannot  be  de- 
stroyed or  removed  without  the  consent  of 
all  the  owners.  Lanter  v.  Hartman,  95  111. 
App.  80. 

And  where  the  owner  of  a  tract  of  land 
upon  which  was  a  marsh  has  dug  a  ditch 
therefrom  through  other  portions  of  the 
tract,  making  a  permanent  channel  in  which 
the  waters  gathered  in  the  marsh  flow  in  a 
continuous  stream,  mutually  benefiting  the 
lands  drained  and  the  lands  through  which 
is  conveyed  a  supply  of  good  water,  and 
where  subsequently,  while  these  reciprocal 
benefits  and  burdens  are  existing  and  ap- 
parent, he  divides  the  tract  into  parcels  and 
conveys  them  to  different  grantees,  who  con- 
tracted with  reference  to  such  a  condition 
of  the  lands,  the  respective  grantees  have 
no  right  to  change  the  relative  condition  of 
one  parcel  to  the  injury  of  another.  Cur- 
tiss  V.  Ayrault,  47  N.  Y.  73. 

So,  the  rule  that  if  the»owner  of  a  tract 
of  land  of  which  one  part  has  the  benefit 
of  a  drain  or  other  artificial  advantage  in 
the  nature  of  an  easement,  through  or  in  the 
other  part,  sells  or  devises  either  part,  an 
easement  is  created  by  implication  in  the 
other  part,  applies,  though  it  is  the  servient 
part  which  is  sold  or  devised.  Denton  v. 
Leddell,  23  N.  J.  Eq.  64. 

And  if  an  owner  of  land  digs  a  well-de- 
fined surface  drain  across  it,  and  then  sells 
and  conveys  the  higher  portion  of  the  land 
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to  one  party  and  the  lower  part  to  another 
party,  the  latter  takes  subject  to  a  servi- 
tude to  receive  the  surface  water  flowing  in 
such  drain,  and  is  liable  in  damages  to  the 
former  for  obstructing  such  flow.  Sharps 
V.  Scheible,  162  Pa.  341,  42  Am.  St.  Rep. 
838,  29  Atl.  736. 

But  where  the  claim  that  a  previous 
owner  had  established  a  system  of  drains 
upon  the  property  now  owned  by  others, 
and  that,  having  severed  the  heritage,  each 
subsequent  owner  took  subject  to  the  bur- 
den thus  imposed,  is  sought  to  be  estab- 
lished, the  marks  of  the  burden  must  be 
open  and  visible,  and  the  easement  must  be 
apparent,  necessary,  and  continuous.  Weide- 
km  V.  Snelson,  17  111.  App^  461;  Denton  v. 
Leddell,  supra. 

And  a  ri^ht  of  drainage  through  a  ^ant- 
or^s  adjoining  land  will  not  pass  by  impli- 
cation, the  deed  being  silent  upon  the  sub- 
ject, unless  such  right  is  clearly  necessary 
to  the  beneficial  enjoyment  of  the  estate 
conveyed.  Dolliff  v.  Boston  &  M.  R.  Co.  68 
Me.  173;  Crosland  v.  Rogers,  32  8.  C.  130, 
10  S.  E.  874. 

And  this  is  so  though  a  drain  has  already 
been  constructed  through  the  adjoining  land 
and  is  in  use  at  the  time  of  the  conveyance. 
Dolliff  V.  Boston  ft  M.  R  Co.  supra. 

And  where  a  drain  exists  through  one 
estate  for  the  benefit  of  another,  both  estates 
being  owned  by  the  same  person,  and  there 
is  a  severance  of  the  estates  by  a  sale  of  the 
lower  one,  no  easement  is  reserved  in  favor 
of  the  upper  estate  in  the  drain  by  impli- 
cation if'  a  similar  privilege  can  be  secured 
by  reasonable  trouble  and  expense.  Car- 
brey  y.  Willis,  7  Allen,  364,  83  Am.  Dec. 
688. 

So,  if  the  owner  of  two  adjoining  estates, 
through  one  of  which  a  drain  exists  for  the  . 
benefit  of  the  other,  conveys  them  both  at 
the  same  time  to  different  persons,  the  right 
to  use  the  drain  will  not  pass  as  an  ease- 
ment or  appurtenance  to  the  purchaser  of 
the  upper  estate,  provided  a  new  drain  can 
be  built  upon  his  own  land  by  reasonsble 
labor  and  expense.  Randall  t.  McLaughlin, 
10  Allen,  366. 

And  where  a  person  owning  two  lots  con- 
structed a  drain  running  from  one  house 
through  the  other  lot,  and  the  owner  of  both 
lots  sold  them  by  different  deeds,  executed 
simultaneously,  without  mentioning  the 
right  of  drainage,  it  no  longer  exists;  and 
the  owner  of  the  house  from  which  the  drain 
runs  cannot  enter  upon  the  land  of  the 
other  to  repair  the  draip,  where  another 
drain  from  his  house  might  be  constructed 
with  a  reasonable  outlay  without  passing 
through  that  lot.  Johnson  v.  Jordan,  2 
Met.  234,  37  Am.  Dec.  85. 

So,  one  who  gives  a  deed  of  land  with 
full  covenants  of  warranty  cannot  claim  a 
reservation  by  implication  of  an  easement 
of  drainage  through  the  granted  land  for 
the  benefit  of  his  remaining  land.  Mc- 
Sweeney  v.  Com.  185  Mass.  371,  70  N.  E. 
429. 

And  where  one  person  conveyed  to  another 
a  dwelling  house  and  lot  described  by  metes 
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and  bounds,  with  the  appurtenances,  the 
deed  containing  covenants  of  warranty  and 
quiet  enjoyment,  and  there  was  at  the  time 
a  bath  room  and  water-closet  in  the  dwell- 
ing, the  discharge  pipes  from  which  emptied 
into  a  sewer  leading  from  the  premises  to 
and  across  adjoining  premises  owned  by  a 
third  person,  the  right  to  use  the  sewer 
across  the  premises  of  a  third  person  was 
not  a  legal  appurtenance  within  the  mean- 
ing of  the  deed,  and  where  he  was  restrained 
from  using  such  sewer  he  cannot  recover 
damages  for  alleged  breach  of  covenant. 
Green  v.  Collins,  86  N.  Y.  246,  40  Am. 
Rep.  531. 

The  question  of  the  intended  permanency 
of  an  arrangement  for  the  draining  of  one 
part  of  a  piece  of  property  upon  another 
part,  so  as  to  create  an  easement  on  sever- 
ance of  the  property,  is  to  be  determined, 
in  the  absence  of  express  contract,  by  ref- 
erence to  the  nature  and  relation  of  the 
arrangement  to  the  property  affected  by  it, 
and  by  use;  the  acts  of  the  parties  charac- 
teristic of  them  are  persuasive  evidence. 
Bryn  Mawr  Hotel  Co.  v.  Baldwin,  12  Montg. 
Co.  L.  Rep.  145. 

The  grant  of  an  easement  of  drainage  and 
aqueduct,  if  implied,  is  not  within  the  pro- 
visions of  the  registry  act,  and  prevails  over 
a  subsequent  purchase  without  notice  of  the 
adjoining  lot.  Israel  v.  Leith,  20  Ont.  Rep. 
361. 

VIII,  Application  of  rules  to  easements 
of  support  of  land  and  buildings. 

a.  ILand. 

Landowners  are  entitled  to  the  lateral 
support  of  each  other's  land,  and  the  right 
to  lateral  support  from  the  adjacent  soil, 
to  the  extent  that  it  is  essential,  is  an 
absolute  right  of  property.  But  it  does  not 
appKiar  to  depend  upon  original  unity  of 
title  or  upon  severance,  and  it  does  not  ap- 
pear, therefore,  to  be  a  proper  subject  for 
consideration  in  this  note.  Questions  as  to 
easements  on  severance  in  cases  of  this  class, 
however,  have  arisen  and  been  considered 
by  the  courts,  as  have  also  questions  of 
sales  of  minerals,  reserving  the  land,  or  of 
the  land,  reserving  the  minerals,  and  in 
cases  of  party  walls  and  the  erection  of 
united  houses  depending  upon  each  other. 
And  cases  of  this  class,  in  which  the  former 
unity  and  severance  of  title  have  some  bear- 
ing or  effect  upon  the  easement,  are  in- 
cluded. 

It  has  been  held  in  a  late  English  case 
that  an  easement  of  support  of  the  surface 
of  one's  land  is  not  one  of  necessitv,  and  a 
reservation  thereof  in  a  transfer  cannot  be 
implied.  Union  Lighterage  Co.  v.  London 
Graving  Dock  .Co.  [1902]  2  Ch.  557. 

In  Fitzpatrick  v.  Mik,  24  Mo.  App.  435, 
however,  it  was  held  that  where  the  owner 
of  two  contiguous  lots  or  parcels  of  land 
conveys  one  of  them  to  another,  there  is 
also  conveyed  to  the  grantee  any  easement, 
in  respect  to  the  support  of  the  land  re- 
tained bv  the  grantor,  which  existed  at  the 
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time  of  the  conveyance,  and  which  was  rea* 
sonably  necessary  to  the  enjoyment  of  the 
land  granted. 

So,  one  who  owns  the  soil  and  the  min- 
erals in  it,  who  alienates  the  minerals,  re- 
serving the  surface,  cannot  be  presumed  to 
have  parted  with  the  right  to  that  support 
for  the  surface  by  the  minerals  which  it 
had  ever  before  enjoved.  Humphries  v. 
Brcgden,  12  Q.  B.  739,  17  Eng.  Rul.  Cas. 
407. 

And  if  such  an  owner  of  land  alienates 
the  surface,  reserving  the  minerals,  he  can- 
not be  presumed  to  have  reserved  to  himself,, 
in  derogation  of  his  grant,  the  power  of  re- 
moving all  the  minerals  without  leaving  a 
support  for  the  surface.    Ibid. 

The  reservation  does  not  entitle  him  ta 
take  all  the  minerals,  but  onlv  so  much  a» 
he  could  get,  leaving  a  reasonable  support 
for  the  surface  of  the  land.  Harris  v.  Ryd- 
ing,  5  Mees.  &,  W.  60. 

h.  Buildings, 

1,  Generally, 

While  a  person  has  no  natural  right  to 
support  for  buildings  on  his  land  from  ad- 
jacent soil,  an  easement  for  support  for  a 
building  may  be  acquired  by  grant,  express 
or  implied;  and  when  acquired  it  gives  the 
same  right  of  support  in  respect  to  build- 
ings that  there  is  by  nature  in  respect  of 
the  land.  Stevenson  v.  Wallace,  27  Gratt. 
77. 

And  the  right  to  support  for  artificial 
burdens  on  land  may  be  implied  where 
buildings  needing  each  other's  support  are 
built  by  the  same  owner,  and  one  or  both 
are  sold  without  stipulation  to  the  contrary. 
Tunstall  v.  Christian,  80  Va.  1,  56  Am.  Rep. 
581;  Adams  v.  Marshall,  138  Mass.  228,  52 
Am.  Rep  271. 

But  this  implied  right  is  confined  to  the 
status  quo  at  the  time  of  the  grant,  and 
does  not  extend  to  increased  burdens  there- 
after imposed  upon  the  soil.  Tunstall  v. 
Christian,  supra. 

Within  this  rule,  the  grant  of  an  ease- 
ment of  support  of  a  building  upon  one's 
land  will  be  implied,  in  the  absence  of  ex- 
press stipulations,  where  the  owner  of  ad- 
joining houses,  or  of  houses  and  lands,  sev* 
ers  the  property  by  sale:  rights  of  support 
in  such  cases  are  mutually  granted  and  re- 
served between  the  original  owner  and  the 
first  grantee,  and  the  second  grantee  suc- 
ceeds to  the  owner's  reserved  rights.  Ste- 
venson V.  Wallace,  supra. 

And  where  two  mills  were  on  the  same 
dam,  and  were  only  1  or  2  feet  apart,  and 
both  rested  on  a  foundation  of  timbers  so 
interlocked  that  the  cutting  away  of  the 
floor  timbers  of  one  mill  would  cause  the 
other  mill  to  settle  and  fall,  unless  other- 
wise supported,  and  the  two  parties  derived 
title  from  the  same  grantors,  one  of  the 
mill  owners  has  the  right  to  have  the 
foundation  remain  as  it  had  been,  so  as  to 
support  his  mill  during  the  existence  of  the 
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mill,  and  the  other  has  no  right  to  remove 
or  impair  it  to  his  injury.  Jordan  v.  Otis, 
38  Me.  429. 

And  where  a  person  owns  two  adjoining 
lots,  and  conveys  one  with  a  house  on  it,  and 
reserves  in  the  deed  the  right  to  join  the 
two  end  walls  of  the  house  free  of  charge, 
and  retains  the  right  to  join  his  building  to 
that  conveyed  by  an  independent  wall  along- 
side of  it,  or  to  make  it  a  part  of  his  build- 
ing by  joining  only  the  end  walls,  the  privi- 
l^e  of  joining  the  building  in  the  mode  indi- 
cated in  the  reservation  does  not  extinguish 
or  impair  his  implied  reservation  of  sup- 
port.    Stevenson  v.  Wallace,  supra. 

So,  where  several  houses  belonging  to  the 
same  owner  are  built  together,  so  that  each 
requires  the  mutual  support  of  the  neigh- 
boring house,  and  the  owner  parts  with  one 
of  the  houses,  the  right  to  such  mutual  sup- 
port is  not  thereby  lost,  the  legal  presump- 
tion being  that  the  owner  reserves  to  him- 
self such  right,  and  at  the  same  time  grants 
to  the  new  owner  an  equal  right;  and  con- 
sequently, if  the  owner  parts  with  several  of 
the  houses  at  different  times,  the  possessors 
still  enjoy  the  right  to  mutual  support,  the 
right  being  wholly  independent  of  the  ques- 
tion of  priority  of  title.  Richards  v.  Rose, 
9  Exch.  218. 

But  an  apparently  contrary  rule  has  been 
asserted  and  acted  upon  by  strong  and  reli- 
able authorities. 

Thus,  a  recovery  cannot  be  had  for  in- 
juries to  buildings  by  excavations  of  an  ad- 
joining owner  without  a  showing  of  negli- 
gence. Bailey  v.  Gray,  53  S.  C.  503,  31  S. 
E.  354. 

And  where  tenants  in  common  of  two  citv 
lots  on  which  there  were  three  houses,  the 
middle  house  a  cheap  structure,  standing 
one  half  on  each  lot,  by  warranty  deeds  of 
even  date  conveyed  one  of  the  lots  to  one  of 
the  tenants  and  the  other  to  another  of  the 
tenants,  without  reservation  of  any  ease- 
ment, dividing  the  middle  house  by  a  line 
cutting  its  rooms  into  two  parts,  no  ease- 
ment arises  by  implication  for  the  benefit 
of  the  owner  of  either  half  against  the  own- 
er of  the  other  half,  either  for  support  or 
access,  or  for  the  use  of  water  or  sewer 
pipes.  Whyte  v.  Builders*  League,  164  N.  Y. 
429,  58  N.  E.  517,  affirming  35  App.  Div. 
480,  54  X.  Y.  Supp.  822. 

So,  where  three  frame  buildings  were  con- 
structed on  two  lots  of  land,  one  on  each 
lot,  and  another  between  the  two  extending 
over  each  lot,  so  that  the  division  line  of 
the  two  lots  extended  through  the  center  of 
it,  and  the  two  lots  were  conveyed  to  differ- 
ent persons  for  the  purpose  of  partition 
among  themselves  by  heirs  of  the  original 
owner,  by  two  conveyances  by  metes  and 
bounds,  the  division  line  running  through 
the  middle  of  the  building  on  the  line,  no 
easement  for  the  maintenance  of  the  middle 
house  being  expressly  reserved,  no  such 
easement  would  be  implied,  and  no  cause  of 
action  for  damages  is  made  out  in  favor  of 
the  owners  of  one  of  the  lots,  as  against  the 
grantee  of  the  other,  because  of  the  removal 
of  that  portion  of  the  middle  house  which 
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atood  upon  the  latter's  lot.  Whyte  v. 
Builders*  League,  35  App.  Div.  480,  54  N. 
Y.  Supp.  822. 

2,  Severance  of  single  buildings. 

It  is  a  general  rule  that  where  separate 
portions  of  one  building  previously  belong- 
ing to  one  person  become  vested  in  different 
owners,  a  right  of  support,  as  incident  to 
the  property,  passes  by  the  conveyance  to 
each  grantee,  unless  excluded  by  the  terms 
of  the  grant.  Adams  v.  Marshall,  138  Mass. 
228,  52  Am.  Rep.  271. 

The  disposition  and  arrangement  of  the 
several  parts  of  an  entire  building  consist- 
ing of  several  parts,  for  various  uses  for 
ease  and  convenience  with  reference  to  ways, 
light,  and  mutual  support,  made  by  the 
owner  in  fee  during  unity  of  seisin,  which 
are  apparent  and  continuous  and  necessary 
to  the  reasonable  enjoyment  of  the  several 
parts  of  the  building,  become  easements  up- 
on severance  of  title  as  to  the  different 
parts  of  the  building,  upon  the  principle 
that  every  grant  of  a  thing  naturally  and 
necessarily  imports  a  grant  of  it  as  to  ac- 
tual existence,  in  the  absence  of  any  show- 
ing of  a  contrary  intention.  Morrison  v. 
King,  62  111.  30;  Powers  v.  Heffernan,  233 
111.  597,  16  L.R.A.(N.S.)  523,  122  Am.  St 
Rep.  199,  84  N.  E.  661;  National  Exch. 
Bank  v.  Cunningham,  46  Ohio  St.  575,  22 
N.  E.  924. 

On  this  theory,  an  owner  of  a  lot  of  land 
on  which  was  a  barn,  who  conveyed  by  war- 
ranty deed  a  portion  of  the  land  by  metes 
and  bounds,  the  boundary  line  in  fact  run- 
ning through  the  barn,  though  not  entitled 
to  the  whole  use  of  the  barn,  may  maintain 
an  action  against  the  grantee  for' the  loss  of 
support  and  shelter  to  the  grantor's  portion 
of  the  barn,  where  the  grantee  cut  off  so 
much  of  the  barn  as  was  on  his  land. 
Adams  v.  Marshall,  supra. 

And  where  a  testator  owned  two  adjoining 
town  lots  upon  which  he  built  adjoining 
houses  two  stories  high,  with  a  common 
partition  wall,  and  a  stairway  was  placed 
adjoining  the  partition,  by  which  access  was 
had  to  the  second  story  of  the  other,  a  de- 
vise of  the  latter  carries  the  right  to  use 
the  stairway  as  an  approach  to  the  second 
story,  as  it  had  been  used  by  the  testator. 
Howell  V.  Estes,  71  Tex.  690,  12  S.  W.  62. 

And  where  tenants  in  common  with  ad- 
joining lots  built  thereon  a  building  cover- 
ing the  entire  premises,  and  having  a  stair- 
way and  hall  leading  to  rooms  in  the  second 
and  third  stories  thereof,  and  the  tenancy 
was  severed  by  deeds  of  the  fee  with  general 
warranty,  containing  no  reservation  of 
privilege,  the  use  of  the  stairs  and  passage- 
way being  a  necessity  to  the  use  of  the  sev- 
eral portions  of  the  second  and  third  stories, 
the  easement  is  continued,  and  a  purchaser 
of  a  part,  with  knowledge  of  the  plan  and 
construction  of  the  building,  and  the  com- 
mon use  of  the  stain^'ay  and  passageway, 
takes  with  notice  of  the  rights  of  the  other 
owners.     Thompson  v.  Miner,  30  Iowa,  386. 

And  if  an  easement  exists  where  the  own- 
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er  of  a  permanent  building  conveys  part  of 
the  same,  and  access  to  its  upper  stories  is 
dependent  on  common  stairs,  passages,  and 
halls  which  are  in  part  upon  the  estate  of 
each  part,  they  constitute  together  one  en- 
tire mutual  easement,  and  neither  party  can 
insist  upon  such  an  easement  in  the  estate 
of  the  other,  and,  at  the  same  time,  obstruct 
the  easement  on  his  own  estate.  Dillman  v. 
Hoffman,  38  Wis.  550. 

So,  where  the  owner  of  a  building,  upon 
erecting  a  new  building  on  an  adjoining  lot, 
uses  the  stairway  and  hall  of  the  old  build- 
ing for  many  years  as  the  only  means  of 
access  to  the  second  floor  of  the  new  build- 
in&f,  such  use  becomes  an  easement  upon  a 
sale  by  him  of  the  old  building,  even  thoueh 
the  only  reservation  in  his  deed  was  the 
right  to  one  half  of  the  party  wall  between 
the  buildings.    Powers  v.  Heffernan,  supra. 

And  that  two  buildings,  access  to  the  up- 
per stories  of  which  was  gained  through  a 
common  stairway,  were  not  erected  at  the 
same  time,  and  that  their  floors  were  not 
on  the  same  level,  will  not,  in  case  of  their 
sale  of  different  persons,  prevent  the  opera- 
tion of  the  rule  that,  in  case  of  the  sale  to 
different  persons  of  a  piece  of  property,  the 
easements  created  by  the  former  owner  in 
favor  of  one  party,  to  the  detriment  of  the 
other,  will  continue,  where  the  stairway  in 
which  the  easement  was  claimed  had  been  in 
use  for  a  long  period  of  time  before  the 
conveyance.    Ibid. 

So,  where  three  persons  jointly  own  two 
lots  of  ground  and  erect  a  business  building 
as  a  sinffle  structure,  each  owner  contribut- 
ing to  tne  cost  of  the  whole,  according  to 
the  extent  of  his  ownership  in  the  lots,  and 
by  common  design  the  only  access  for  the 
second  and  third  stories  of  the  portion  up- 
on one  lot  was  by  means  of  a  stairway  en< 
trance  upon  the  other  lot,  and  through  c(Mn« 
mon  corridors  upon  the  upper  floors,  and 
subsequently  the  owners  partitioned  the 
property  between  them,  the  owner  of  one 
part,  after  the  division,  or  his  grantee, 
cannot  interfere  with  the  free  and  com- 
mon use  by  the  owners  and  tenants  of  the 
other  parts  of  the  corridors  and  stairway 
which  were  upon  their  side  of  the  property. 
Pierce  v.  Cleland,  133  Pa.  189,  7  L.RJ^.  752, 
19  Atl.  352. 

And  where  the  owner  of  two  stores  with  a 
public  hall  over  both  of  them  conveyed  the 
stores  at  different  times  to  different  gran- 
tees, including  an  individual  half  of  the  fur- 
niture, scenery,  etc.,  of  the  hall  to  each,  and 
there  was  but  one  entrance  to  the  hall,  and 
that  was  at  the  south  end  of  the  building, 
and  it  was  impracticable  to  construct  an- 
other, the  owner  of  the  north  store  has  an 
implied  right  to  use  the  stairway.  Gallo- 
way v.  Bonesteel,  65  Wis.  79,  56  Am.  Rep. 
616,  26  N.  W.  262. 

So,  where  a  lease  was  made  of  the  second 
story  of  a  building  to  which  the  only  iheans 
of  access  was  by  a  temporary  stairway 
which  was  partially  built  over  a  stranger's 
property,  which  stairway  was  removed,  the 
lessee  or  his  assignee  is  entitled  to  construct 
another  stairway  over  the  premises  of  the 
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landlord,  though  his  doing  to  would  neces- 
sarily be  detrimental  to  the  occupancy  of 
the  first  story  of  the  building;  but  the  land- 
lord is  entitled  to  have  his  interest  and  con- 
venience considered  in  the  selection  of  the 
place  of  the  new  stairway,  and  the  manner 
of  its  construction^  Chase  y.  Hall,  41  Mo. 
App.  15. 

And  on  the  execution  of  a  sublease  of  the 
upper  floors  of  a  building,  a  right  of  way  to 
the  floors  so  severed  as  a  way  of  necessity 
may  pass  by  implication  of  law  without  the 
use  of  the  word  "appurtenances."  Georke 
Co.  V.  Wadsworth  (N.  J.  E^.)  68  Atl.  71. 

Where  a  sublease  of  the  upper  floors  of  a 
building  expressly  provides  for  other  means 
of  access  than  an  open  stairway  leading  from 
the  flrst  floor,  however,  the  sublessee's  right 
to  use  such  stairway  to  obtain  access  to  the 
upper  floors  does  not  pass  by  implication 
of  law,  as  a  way  of  necessity.    Ibid. 

And  where  a  sublease  of  the  upper  floors 
of  a  building  provided  for  no  means  of  ac- 
cess other  than  by  a  stairway  leading  from 
the  first  floor,  the  fact  that  the  sublease  al- 
so provided  that  if  the  sublessee  was  unable 
to  nrocure  the  consent  of  the  original  land- 
lords to  the  construction  of  such  new  means 
of  access,  or  it  could  not  be  constructed  for 
any  other  reason,  the  sublessee  might  sur- 
render the  lease,  does  not  render  such  new 
means  of  access  substitutional  only,  so  as  to- 
raise  an  easement  for  the  use  of  the  stair- 
way by  implication  in  case  the  new  way  was 
not  obtained.    Ibid. 

And  where  an  owner  of  two  buildings  con- 
taining  two  stores  with  a  partition  wall  be> 
tween  them  and  with  stairs  on  one  side  lesd- 
ing  to  the  second  floor,  and  a  door  through 
the  partition  wall  on  the'  second  floor  at  the 
head  of  the  stairs,  sold  the  store  which  had 
no  stairs,  making  in  the  conveyance  the 
center  line  of  the  partition  wall  the  divid- 
ing line,  the  conveyance  does  not  carry  with 
it  a  right  of  way  of  necessity  over  the 
flight  of  stairs.  Stillwell  v.  Foster,  80  Me. 
333,  14  Atl.  731. 

So,  where,  after  the  owner  of  two  adjoin- 
ing premises,  one  being  an  extension  in  the 
rear  of  the  other,  has  established  a  com- 
munication between  the  front  and  rear 
buildings  with  an  entrance  thereto  through 
the  front  building,  the  two  buildings  are 
sold  upon  foreclosure  of  mortga^^es,  one  per- 
son purchasing  the  front  building  and  an- 
other the  rear  building,  when  the  purchaser 
of  the  front  building  closes  up  the  entrance 
to  the  hallway  between  the  premises  pur- 
chased by  him  and  the  rear  building,  equit- 
able interference  by  way  of  injunction  will 
not  be  had.  Schrymier  T.  Phelps,  62  How.. 
Pr.  1. 

If  the  owner  of  two  adjoining  lots  trect 
buildings  upon  them  with  a  party  wall  oi» 
each,  to  be  used  as  a  support  to  both  build- 
ings, and  which  is  necessary  to  furnish  such' 
support,  and  which  is  used  for  that  pur- 
pose from  the  time  of  its  erection,  a  con- 
veyanoe  of  sither  bouse  and  lot.  with  it» 
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appurtenances,  creates  an  easement  for  the 
support  of  the  house  so  conveyed,  in  so 
much  of  the  wall  as  stands  on  the  other  lot. 
Eno  y.  Del  Vecchio,  4  imer,  53;  Webster  v. 
Stevens,  5  Duer,  653. 

And  the  same  rule  applies  in  sucui  a  case 
where  the  owner  or  his  representative  con- 
veys the  houses  and  lots  separately  to  dif- 
ferent persons;  each  purchaser  acquires  an 
easement  for  the  support  of  the  house  con- 
veyed to  him  in  such  part  of  the  party  wall 
as  stands  upon  the  other  lot.  Eno  v.  Del 
Vecchio,  6  Duer,  17. 

And  where  the  owner  of  a  dwelling  and 
flat  house  separated  by  a  party  wall,  in  an 
extension  of  which,  beyond  the  depth  of 
the  dwelling  house,  are  a  number  of  win- 
dows through  which  light  and  air  come 
from  the  vacant  yard  Mhind  the  dwelling 
into  the  fiathouse,  conveys  the  dwelling 
house  by  deed,  describing  the  line  between 
them  as  running  through  the  center  of  the 
party  wall,  and  afterwards  sells  the  fiat- 
house  to  another  purchaser,  the  purchaser 
of  the  dwelling  house  may  close  up  the  win- 
dows in  so  much  of  the  party  wall  as  stands 
on  his  land;  but  the  purchaser  of  the  flat- 
house  is  not  entitled  to  fill  up  flues  used 
by  the  owner  of  the  dwelling  house,  existing 
in  the  party  wall  prior  to  the  time  of  the 
conveyance  of  the  property  by  the  original 
owner  of  both  dwellings.  DeBaun  v.  Moore, 
32  App.  Div.  397,  62  N.  Y.  Supp.  1092. 

So,  when  the  owner  of  two  adjoining 
houses  conveys  them  to  different  persons  by 
deeds  describing  them  as  commencing  at  a 
fixed  point,  but  running  the  lateral  bound- 
aries through  the  center  of  a  party  wall,  the 
first  grantee  acquires  an  easement  in  the 
party  wall,  even  though  the  wall  is  ahnost 
entirely  upon  the  adjoining  premises.  Pop- 
per V.  Peck,  14  N.  Y.  Week.  Dig.  235. 

And  where  a  man  owning  two  lots  erected 
two  houses  thereon,  and  made  the  wall  be- 
tween them  a  party  wall,  and  by  tw;o  deeds, 
both  dated  and  recorded  at  the  same  time, 
he  conveyed  one  lot  to  one  person  and  the 
other  lot  to  another  by  a  description  which 
located  the  line  of  division  so  as  to  throw 
the  whole  of  the  wall  and  2  inches  of  the 
land  on  the  westerly  side  thereof  within  the 
boundaries  of  the  first  grantee's  lot,  the 
grantee  of  the  westerly  lot  acquired  an  ease- 
ment corresponding  with  the  servitude  to 
which  the  easterly  lot  was  subjected,  and 
the  right  to  use  the  wall  as  a  party  wall 
carried  with  it  the  right  to  occupy  the  space 
of  2  inches  intervening  between  the  wall 
and  the  easterly  boundary  of  the  other  lot 
with  the  timbers  which  were  to  find  support 
in  the  wall,  and  to  have  the  buildings  re- 
main as  they  were  at  the  time  of  the  con- 
veyance from  the  former  owner;  at  least, 
so  long  as  the  buildings  and  wall  should  en- 
dure.    Rogers  v.  Sinsheimer,  60  N.  Y.  646. 

Where  an  owner  of  a  ci^  lot  on  which 
two  stores  were  erected,  separated  by  a  di- 
*Tision  wall,  conveyed  the  south  half  of  the 
lot  to  one  person,  which  included  the  whole 
division  wall,  and  did  not  reserve  any  ease- 
ment in  the  wall  or  the  property  conveyed,  I 
however,  no  implied  easement  exists  that  en- 
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titles  the  owner  to  use  the  wall  to  sustain 
his  remaining  property,  where  there  is  no 
season  why  he  could  not  construct  a  new 
wall  on  his  own  property  to  sustain  his 
building.  Cherry  v.  Brizzolara,  89  Ark.  309, 
21  L.R.A.(N.S.)  608,  116  S.  W.  668. 

And  where  a  common  wall  is  erected  by 
a  tenant  for  use,  although  it  may  be  a 
party  wall,  a  conveyance  of  one  of  the  lots 
creates  no  easement  binding  on  the  owner 
of  the  reversion  in  fee  that  can  prevent  such 
owner,  when  the  term  exifires,  from- dealing 
with  his  property  as  if  no  such  wall  had 
ever  .  been  erected.  Webster  v.  Stevens, 
supra. 

4.  Encroachments, 

Where  a  wall  of  a  house  stands  wholly 
upon  the  land  of  another^  and  is  essential 
to  the  support  of  the  house,  the  latter  can- 
not remove  or  impair  it,  where  both  owners 
bought  from  a  common  owner,  with  knowl- 
edge of  the  situation  of  the  wall.  Henry  v. 
Koch,  80  Ky.  391,  44  Am.  Rep.  484. 

And  where  the  owner  of  premises  who  has 
constructed  a  permanent  building  so  that 
most  of  it  is  on  one  tract  of  land  and  a  part 
of  it  on  a  second  tract  of  land  sells  the  first 
tract,  his  vendee  has  an  implied  easement 
in  the  second  tract  to  the  extent  necessary 
to  support  the  building.  Smith  v.  Lock- 
wood,  100  Minn.  221,  110  N.  W.  980. 

And  if  a  vendor  grants  land  on  which  is 
a  house,  its  cornice  and  eaves  projecting 
over  land  retained  bv  him,  the  grant  car- 
ries by  implication  the  right  to  retain  the 
cornice  and  eaves  in  the  position  they  were 
in  at  the  time  of  the  grant.  Grace  M.  E. 
Church  V.  Dobbins,  163  Pa.  294,  34  Am.  St. 
Rep.  706,  26  Atl.  1120;  Hall  v.  Alexander,  3 
Ont.  L.  Rep.  482. 

So,  where  the  owner  of  two  adjoining  lots, 
having  built  a  house  on  each,  one  of  which 
is  so  built  that  its  second  story  projects 
over  the  adjoining  lot  3  or  4  feet,  conveys 
the  lot  on  which  such  house  stands,  with 
the  improvements,  easements,  rights,  and 
privileges  thereto  appertaining,  neither  he 
nor  anyone  claiming  under  him  can  there- 
after successfully  assert  a  daim  to  have  the 
projection  removed,  or  maintain  an  action 
agamst  the  owner  thereof  as  for  a  nui- 
sance. Frizzell  v.  Murphy,  19  App.  D.  C. 
440. 

And  where  the  owner  of  two  adjoining 
lots  builds  a  dwelling  house  on  each,  and  so 
constructs  the  houses  that  the  porch  of  one 
encroaches  about  6  feet  on  the  adjoining  lot, 
while  the  bay  window  of  the  other  projects 
about  1  foot  over  the  other  lot,  and  conveys 
both  houses  with  their  improvements,  ways, 
easements,  rights,  privileges,  and  appurte- 
nances to  different  parties,  the  purchaser  of 
the  lot  over  which  the  porch  oJr  the  adjoin- 
ing house  projects  cannot  maintain  a  bill 
in  equity  against  the  other  grantee  for  a 
mandatory  injunction  compelling  the  remov- 
al of  the  porch,  especially  when  the  removal 
would  injure  the  appearance  of  the  prop- 
erty, and  inconvenience  the  owner.  Wilson 
V.  Riggs,  27  App.  D.  C.  650. 
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So,  where  a  railroad  conveyed  a  house  and 
part  of  its  land  and  an  outhouse  of  a  sub- 
stantial character,  which,  at  the  time  of  the 
conveyance,  was  situated  on  the  land  con- 
veyed and  partly  on  the  railroad's  remain- 
ing land,  the  grantee  was  entitled  to  an  ease- 
ment in  the  company's  land  so  occupied  by 
the  outhouse  for  its  maintenance  as  appur- 
tenant to  the  property  conveyed.  New  York 
C.  &  H.  R.  R.  Co.  V.  Needham,  29  Misc.  435, 
61  N.  Y.  Supp.  992. 

And  where  a  blcfck  of  buildings  consisting 
of  a  central  building  and  two  wings  was 
erected  with  a  piazza  in  front  of  the  central 
building,  and  side  doors  in  the  wings,  which 
opened  on  and  swung  over  the  piazza,  the 
upper  parts  of  which  were  used  as  windows, 
and  the  center  building  was  occupied  by  the 
United  States  as  a  customhouse  under  a 
lease,  after  which-  it  purchased  the  same  in 
fee,  and  the  wings  were  sold  to  other  par- 
ties, the  purchasers  of  the  wings  are  entitled 
under  the  conveyance,  independent  of  the 
lapse  of  time,  to  the  use  of  the  side  doors 
and  windows  therein  and  passage  therefrom 
as  they  used  them  at  the  time  of  the  convey- 
ance. United  States  v.  Appleton,  1  Sumn. 
492,  Fed.  Cas.  No.   14,463. 

So.  where  a  house  rested  partly  upon  a 
strip  of  ground  adjoining  that  upon  which 
it  was  located,  and  there  was  a  mortgage 
upon  the  lot  with  the  house  on  it,  and  the 
mortgagor  owned  the  adjoining  lot,  the 
mortgagee,  on*  acquiring  title  by  foreclosure 
and  sale,  acquired  an  easement  to  the  use  ot 
so  much  of  such  strip  of  ground  as  was  rea- 
sonably necessary,  although  it  was  not  de- 
scribed in  the  mortgage.  John  Hancock  Mut. 
L.  Ins.  Co.  v.  Patterson,  103  Ind.  682,  53 
Am.  Rep.  650,  2  N.  E.  188. 

And  where  an  owner  of  three  lots  and  a 
strip  of  land  adjoining  one  of  the  lots  erect- 
ed a  building  on  the  property  in  such  man- 
ner that  a  wall  of  the  building  extended  up- 
on and  over  the  strip,  the  mortgagee  of  the 
lots  and  building  only,  who  took  title  under 
foreclosure  of  the  mortgage,  took  title  to  the 
lots,  including  the  easement  to  have  the  wall 
of  the  building  remain  where  it  was  on  the 
strip  of  land,  with  all  the  other  right  neces- 
sary to  the  enjoyment  of  the  building,  but 
did  not  obtain  title  to  such  strip  of  land. 
Carrig  v.  Mechanics'  Bank,  130  Iowa,  261, 
111  N.  W.  329. 

So,  where  the  owner  of  a  plot  of  land,  who 
has  erected  thereon  two  houses  separated  by 
a  party  wall,  conveys  one  of  the  houses  by 
metes  and  bounds,  describing  it  as  a  specific 
lot  of  land  of  a  stated  width,  which  does 
not  include  a  4  inch  strip  upon  which  a  por- 
tion of  the  porch  attached  to  the  house  con- 
veyed encroaches  upon  the  other  lot,  the 
grantee  does  not  acquire  title  to  the  strip 
thus  encroached  upon,  but  only  an  implied 
easement  therein  for  the  support  of  the 
porch  as  long  as  it  stands  as  an  appurte- 
nance to  the  grantee's  house,  as  constructed 
at  the  time  of  the  convevancp.  Wilson  v. 
Wightman,  36  App.  Div.  41,  55  N.  Y.  Supp. 
806. 

The  existence  of  an  allo'^pd  easement 
claimed  to  be  annexed  to  one's  land  to  use 
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the  land  of  another  for  a  special  purpose, 
such  as  supporting  thereon  part  of  a  build- 
ing, however,  depends  generally  on  the  ques- 
tion whether  it  is  open,  visible,  continuous, 
and  necessary.  Whiting  v.  Gaylord,  66 
Conn.  337,  50  Am.  St.  Rep.  87,  34  Atl.  86. 

And  no  easement  of  a  right  to  have  one's 
building  supported  upon  land  of  another 
can  be  implied  unless  there  is  an  open  and 
visible  necessity  therefor,  essential  to  the 
enjoyment  of  the  estate  granted ;  and  a  pur- 
chaser taking  a  deed  without  express  men- 
tion of  such  an  easement  is  under  no  obliga- 
tion to  make  examination  and  inquiry  to 
ascertain  whether  such  an  easement  exists. 
Ibid. 

So,  where  a  person  owning  two  lots  built 
a  building  on  the  easterly  one,  and  conveyed 
this  lot  by  metes  and  bounds,  with  no  men- 
tion of  a  building  or  appurtenances,  and  he 
afterwards  conveyed  the  westerly  lot  to  an- 
other person,  and  it  was  afterwards  discov- 
ered through  a  survey  that  the  west  wall  of 
the  house  on  the  easterly  lot,  and  the  west 
fence  in  the  rear,  stood  upon  the  westerly 
lot  to  the  extent  of  a  few  inches,  the  owner 
of  the  westerly  lot  is  not  entitled  to  an  ease- 
ment in  the  overlapping  wall,  since  it  is  not 
found  in  the  grant,  and  there  is  no  apparent 
necessity  for  its  existence.  Reiners  v. 
Young,  109  N.  Y.  648,  15  N.  Y.  S.  R.  277, 
16  N.  E.  368,  reversing  38  Hun,  335. 

And  where  a  dwelling  house  was  erected 
and  the  premises  conveyed  and  described  by 
metes  and  bounds  in  the  deed,  and  the 
dwelling  house  projected  14  inches  upon  an 
adjoining  lot,  and  the  purchaser  was  evicted 
from  so  much  of  the  house  as  thus  projected 
over  the  adjoining  lot,  the  purchaser  has  no 
claim  against  his  vendor  by  reason  of  fail- 
ure of  title  to  the  portion  of  the  adjoining 
lot  on  which  the  house  stood,  since  that 
was  not  covered  by  the  deed.  Burke  v. 
Nichols,  2  Keyes,  670. 

And  where  a  deed  conveyed  a  lot  by  metes 
and  bounds,  with  the  buildings  and  improve- 
ments thereon,  together  with  the  appurte- 
nances thereto  belonging,  and  on  the  rear  of 
the  lot  was  a  building  extending  5  feet  over 
upon  the  adjoining  lot  of  the  grantor,  and 
for  this  building  there  never  was  a  separate 
side  wall,  but  its  front  and  rear  walls  were 
extended  over  the  line  until  thev  met  the 
walls  of  a  house  built  on  the  adjoining  lot, 
and  the  extended  walls  were  not  keyed  upon 
this  exterior  wall  of  the  other  house,  and 
the  timbers  of  the  house  did  not  rest  in  it, 
but  were  supported  by  piers,  though  the 
plastering  was  placed  upon  or  against  it, 
the  deed  did  not  convey  the  strip  of  the  ad- 
joining lot  covered  by  tne  building  on  the 
lot  conveyed,  or  any  easement  of  support 
therein.  Griffiths  v.  Morrison,  106  N.  Y. 
165,  12  N.  E.  680. 

If  two  houses,  one  of  which  wrongfully 
overhangs  the  other,  come  into  the  same 
ownership,  the  wrong  is  righted,  and  a  sev- 
erance 01  the  ownership  does  not  revive  the 
easement.     Robins  v.  Barnes,  Hobart,  131. 

But  if  the  owner  of  a  lot  on  which  there 
is  a  building  whose  wall  encroaches  upon  an 
adjoining  lot  acquires  title  to  the  adjoining 
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lot,  the  encroachment  ceases;  and  if  he  sub- 
sequently severs  the  title  to  the  lots,  the 
adjoining  lot  is  charged  with  the  servitude 
of  the  wall,  and  the  title  to  the  dominant 
lot  is  not  open  to  the  objection  that  the 
wall  encroaches  upon  the  adjoining  lot. 
Katz  V.  Kaiser,  154  N.  Y.  294,  48  N.  E.  532, 
affirming  10  App.  Div.  137,  41  N.  Y.  Supp. 
776. 

JX.  ApplicaUon  of  rules  to  easements 
of  light  and  air. 

a.  The  English  rule. 

By  the  common  law,  where  one  who  was 
the  owner  of  two  adjoining  lots  of  land,  on 
one  of  which  was  a  house  with  an  apparent 
and  continuous  right  of  light  and  air 
through  windows  therein  over  the  other  lot, 
conveyed  away  the  former  lot,  retaining  the 
latter,  there  was,  in  the  absence  of  any  ex- 
press provision  to  the  contrary,  an  implied 
grant  by  him  of  the  right  to  the  light  and 
air  which  had  been  enjoyed  through  the  win- 
dows over  the  other  property,  and  he  could 
not  derogate  from  his  own  grant  by  building 
on  such  other  property  so  as  to  obstruct  or 
materially  interfere  with  the  enjoyment  of 
light  and  air  through  such  windows.  Sut- 
phen  V.  Therkelson,  38  N.  J.  Eq.  318 ;  Keats 
V.  Hugo,  115  Mass.  204,  15  Am.  Rep.  80. 

The  rule  that  a  grantor  cannot  derogate 
from  his  grant  prevents  a  grantor  who  has 
granted  land  with  a  house  thereon,  owning 
adjoining  land,  from  building  upon  his  own 
land  in  such  a  way  as  to  blot  out  the  light 
passing  over  his  own  land  to  the  windows  of 
the  house  of  his  grantee.  Broomfield  v. 
Williams  [1897]  1  Ch.  602. 

And  the  rule  that  a  man  who  grants  a 
house  with  lights  cannot  erect  new  build- 
ings so  as  to  obstruct  those  lights  applies 
to  the  case  where  the  grantor  purposely 
leaves  a  strip  of  land  intervening  between 
the  house  and  the  land  retained.  Birming- 
ham, D.  &  Dist.  Bkg.  Co.  v.  Ross,  L.  R.  38 
Ch.  Div.  295. 

And  a  sale  of  a  lot  upon  which  there  is  a 
house,  with  a  reference  in  the  description  to 
adjoining  land  as  building  land,  does  not 
show  an  intention  to  reserve  a  right  to  build 
on  the  adjoining  land  so  as  to  darken  the 
windows  in  the  house  on  the  land  sold,  since 
it  would  be  possible  to  build  on  that  land 
without  darkening  such  windows.  Broom- 
field  V.  Williams,  supra;  Swansborough  v. 
Coventry,  9  Bing.  305. 

So,  where  a  man  builds  a  new  house  on 

Sart  of  his  lands,  and  afterwards  sells  the 
ouse  to  one  person  and  the  land  to  an- 
other, neither  he  nor  the  purchaser  of  the 
lands  can  obstruct  the  lights  of  the  house. 
Palmer  v.  Fletcher,  1  Lev.  122;  Cox  v. 
Matthews,  1  Vent.  237. 

And  the  rule  is  the  same  where  the  owner 
of  a  dwelling  house  and  adjoining  lands 
sells  the  house  to  one  person  and  the  land 
to  another,  under  contemporaneous  convey- 
ances, neither  purchaser  being  aware  of  the 
ooQveyance  to  the  other.  Allen  v.  Taylor, 
L.  R.  16  Ch.  Div.  355. 
^6  L.R.A.(N.S.) 


S'*,  an  occupant  of  one  of  two  houses, 
built  at  nearly  the  same  time  and  purchased 
of  the  same  proprietor,  may  maintain  a 
special  action  on  the  case  against  a  tenant 
of  the  other  for  obstructing  his  window 
lights  by  adding  to  his  own  building,  how- 
ever short  the  previous  period  of  enjoyment 
of  the  plaintiff  may  have  been.  Compton  v. 
Richards,  1  Price,  27. 

And  where  the  owners  in  fee  of  a  house 
and  adjoining  land  granted  to  trustees  a 
lease  of  the  land  for  ninety-nine  years,  and 
they  covenanted  to  build  upon  it  according 
to  a  certain  plan,  and  the  next  year  the 
owners  conveyed  the  reversion  in  fee  to  the 
land  to  the  trustees,  and  a  person  subse- 
quently, with  the  authority  of  the  trustees, 
built  upon  the  land,  not  in  accordance  with 
the  plan  of  the  lease,  but  in  such  a  man- 
ner as  to  obstruct  the  light  and  air  from 
the  house,  the  person  thus  building  is  liable 
to  the  person  whose  light  is  thus  obstruct- 
ed for  the  damages.  White  v.  Bass,  7 
Hurlst.  A  N.  722. 

And  where  one  person  agreed  to  erect  cer- 
tain specified  buildings  on  the  estate  of  an- 
other, and  after  some  of  the  buildings  had 
been  erected,  the  scheme  was  departed  from 
by  building  several  blocks  of  mansions  with 
windows  overlooking  adjoining  vacant  plots, 
and  the  owner  conveyed  a  block  of  mansions 
to  the  builder,  containing  no  words  of  reser- 
vation of  any  right  in  respect  to  the  ad- 
joining plots,  but  embodying  a  plan  showing 
the  party  w^all  and  open  area,  and  the  owner 
subsequently  sold  another  site  to  other  per- 
sons, who  commenced  to  build  on  it  so  as  to 
obstruct  the  light  to  the  windows  of  the 
mansions,  but  to  a  less  extent  than  would 
have  been  the  case  had  the  original  plan 
been  carried  out,  it  will  not  be  deemed  that 
the  conveyance  from  the  original  ownej  to 
the  builder  carried  with  it  any  right  to  have 
the  access  of  light  unobstructed  by  any  fu- 
ture building  on  the  adjoining  grant.  God- 
win V.  Schweppes   [1902]   1  Ch.  926. 

So,  where  a  person  purchased  a  house, 
and  another  person,  at  the  same  time,  pur- 
chased the  adjoining  land  from  the  same 
vendor,  upon  which  there  had  been  an  erec- 
tion one  story  high,  the  purchaser  of  the  lot 
was  not  entitled  to  build  thereon  higher 
than  one  story  if,  by  so  doing,  he  obstructed 
the  house  owner's  lights.  Swansborough  v. 
Coventry,  supra. 

Nor  does  a  lease  of  a  building  abutting  on 
a  passage  20  feet  wide,  having  buildings  up- 
on the  other  side  about  25  feet  high,  to- 
gether wnth  the  rights,  members,  and  ap- 
purtenances to  the  leased  premises  belong- 
ing, grant,  either  expressly  or  impliedly,  a 
right  to  uninterrupted  light  for  the  build- 
ing. Birmingham,  D.  &  Dist.  Bkg.  Co.  v. 
Ross,  supra. 

And  if  land  forms  part  of  a  building 
estate,  and  a  contract  is  entered  into  for  a 
sale  of  a  part  by  reference  to  a  plan  in  which 
the  estate  is  marked  out  in  building  lots 
with  a  building-line  mark  on  the  plan,  so  as 
to  extend  through  all  the  plots,  including 
the  land  which  is  the  subject  of  the  con- 
tract, the  application  of  the  doctrine  that 
24 
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a  grantor  cannot  derogate  from  his  own 
g^nt  is  not  thereby  limited  or  restricted, 
and  in  the  absence  of  further  evidence  of  the 
existence  of  a  building  scheme  or  a  reserva- 
tion of  any  right  to  the  grantor,  the  pur- 
chaser from  him  of  an  adjoining  lot  will  be 
restrained  from  building  on  his  land  so  as 
to  interfere  with  the  access  of  light  to  a 
house  on  the  estate,  as  theretofore  enjoyed. 
Pollard  V.  Gare  [1901]  1  Ch.  834. 

The  nature  and  extent  of  the  right  to 
ancient  light  is  to  have  that  amount  of 
light  through  windows  of  a  house  which  is 
sufficient  according  to  the  ordinary  notions 
of  mankind  for  the  comfortable  use  and  en- 
joyment of  the  house  as  a  dwelling  house, 
if  it  were  a  dwelling  house,  or  for  the  bene- 
ficial use  and  occupation  of  the  house  if  it 
were  a  warehouse,  a  shop,  or  other  place  of 
business.  Kelk  v.  Pearson,  L.  R.  6  Ch.  809, 
3  Eng.  Rul.  Cas.  48. 

And  the  owner  of  an  ancient  light  is  en- 
titled to  prevent  his  neighbor  from  obstruct- 
ing the  access  of  light  so  as  to  render  the 
house  possessing  the  ancient  light  substan- 
tially less  fit  for  occupation.    Ibid. 

The  English  prescription  act,  2  &  3  Wil- 
liam IV.,  chap.  71,  does  not  alter  the  law  as 
to  the  nature  and  extent  of  light  to  which 
the  owner  of  an  ancient  light  is  entitled. 
Ibid. 

If,  however,  a  man  have  a  house  and  an- 
cient lights,  and  purchase  the  adjoining 
house  and  lands,  though  the  houses  be  after- 
wards severed,  the  privilege  of  lights  of  the 
house  can  never  be  restored.  Robins  v. 
Barnes,  Hobart,  131. 

And  the  maxim  that  a  grantor  shall  not 
derogate  from  his  own  grant  does  not  en- 
title a  grantee  of  a  house  to  claim  an  ease- 
ment of  light  to  an  extent  inconsistent  with 
the  intention  to  be  implied  from  the  circum- 
stances existing  at  the  time  of  the  grant, 
and  known  to  the  grantee.  Birmingham, 
D.  &  Dist.  Bkg.  Co.  v.  Ross,  supra. 

So,  where  a  person  owning  two  adjoining 
tenements  granted  one  of  them  and  retained 
the  other,  without  expressly  reserving  to 
himself  any  rights  over  the  tenement 
granted,  there  is  no  implied  reservation  to 
the  grantor  of  the  right  to  the  access  of 
light  to  a  window  in  his  house  on  the  side 
of  the  land  sold,  it  not  being  an  easement 
of  necessity,  and  the  purchaser  cannot  be 
prevented  from  building  a  wall  on  his  prem- 
ises so  as  to  block  out  such  light.  Ray  v. 
Hazeldine  [1904]  2  Ch.  17. 

And  where  a  workshop  and  an  adjacent ; 
piece  of  land  belonging  to  the  same  owner 
were  put  up  for  sale  at  auction,  but  the 
workshop  was  not  then  sold,  though  the 
piece  of  land  was,  and  a  month  after  this 
the  vendor  sold  and  conveyed  the  workshop 
to  another  person,  and  the  workshop  had 
windows  overlooking  and  receiving  light 
from  the  piece  of  land  first  sold,  in  the 
absence  of  a  reservation  no  right  passed  to 
the  purchaser  of  the  workshop  of  access  of 
the  light  to  the  windows,  and  the  purchaser 
of  the  piece  of  land  had  a  right  to  build  i 
so  as  to  obstruct  the  windows  of  the  work- 
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shop.    Wheeldon  y.  Burrows,  L.  R.  12  Ch. 
Div.  31. 

So,  where  a  large  building  was  erected  for 
the  purpose  of  a  business,  and  so  construct- 
ed that  it  was  capable  of  being  divided  into 
separate  blocks  substantially  corresponding 
to  separate  leases,  but  partly  dependent  on 
each  other  for  light  and  facilities  of  access 
from  one  floor  to  another  and  other  quasi 
easements,  and  while  the  building  was  in 
course  of  erection  the  builder  mortgaged  the 
lot,  with  general  notice  to  the  mortgagee  of 
the  scheme  of  construction,  and  afterwards 
a  second  mortgage  to  a  third  party  was  made 
and  the  builder  became  bankrupt,  and  a 
foreclosure,  was  obtained  by  the  mortgagees 
against  the  trustee  in  bankruptcy,  and  the 
second  mortgagee  first  completed  his  fore- 
closure, and  the  first  one  did  so  shortly 
afterwards,  and  the  openings  between  the 
blocks  were  stopped  up  and  the  blocks  be- 
came separately  occupied,  there  was  no  im- 
plied reservation  of  light  to  one  block  from 
the  adjoining  blocks,  and  the  owner  of  that 
block  could  not  maintain  an  action  to  re- 
strain the  mortgagee  from  obstructing  the 
light  from  another  block.  Russell  v.  Watts, 
L.  R.  26  Ch.  Div.  659. 

And  where  the  owners  of  a  building  plot 
demised  a  plot  with  a  hotel  on  it  for  a 
term  of  ninety-nine  years,  the  lease  con- 
taining a  covenant  by  the  lessees  not  to  do  . 
anything  which  might  be  an  annoyance  to 
the  neighborhood  or  the  lessees  or  tenants 
of  the  lessors,  or  diminish  the  value  of  the 
adjoining  property,  nor  erect  any  house  or 
building  nearer  than  20  feet  to  the  road, 
nor  any  building  without  submitting  the 
plans  to  the  lessors  and  obtaining  their  ap- 
proval, and  subsequently  the  lessors  demised 
the  adjoining  land  with  the  houses  thereon, 
the  lease  containing  similar  covenante,  the 
second  lessee  not  appearing  to  have  re- 
ceived notice  of  the  covenants  of  the  previ- 
ous lease,  and  some  time  afterwards  the 
lessees  under  the  first  lease,  without  objec- 
tion on  the  part  of  the  lessors,  commenced 
the  erection  of  other  buildings  on  their 
land,  so  as  to  obstruct  the  second  lessee's 
light,  the  covenants  of  the  first  lease  were 
deemed  for  the  benefit  of  the  lessors,  and 
not  for  the  specific  property  adjoining,  and 
it  was  held  that  the  second  lessee,  having 
made  no  stipulations  for  the  benefit  of  the 
covenants,  was  not  entitled  thereto,  and 
that  a  refusal  by  the  lessors  to  enforce  the 
covenant  against  the  first  lessee  could  not 
be  considered  a  derogation  from  their  grant 
to  the  second.  Master  y.  Hansard,  L.  R.  4 
Ch.  Div.  718. 

h.  The  Canadian  rule. 

The  Canadian  rule  on  this  subject  would 
seem  to  be  about  the  same  as  that  of  Eng* 
land. 

Thus,  one  who  purchases  a  lot  with  a 
house  on  it,  with  windows  looking  over  a  va- 
cant lot  belonging  te  the  same  grantor,  takes 
an  implied  grant  of  light  and  air  over  such 
loty  the  conveyance  oi  the  house  carrying 
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with  it  an  tliose  incidents  necessary  to  its 
enjoyment  which  it  was  in  the  power  of  the 
vendor  to  grant;  and  general  words  in  the 
conveyance  do  not  enlarge  or-  limit  the 
grant.  Carter  t.  Grasett,  14  Ont.  App.  Rep. 
685. 

And  the  purchaser  is  entitled  to  the  en- 
joyment of  the  right  to  the  light  from  the 
vacant  land  to  the  same  extent  as  enjoyed 
by  his  grantors  at  the  time  of  the  convey- 
ance.   Ibid. 

And  where  two  persons  own  adjacent  lots, 
title  coming  from  the  same  source,  and  at 
the  time  the  lot  of  one  was  conveyed  to  him 
it  had  a  house  with  windows  looking  over 
the  other  lot>  which  was  then  vacant,  and 
the  latter  lot  was  subject  to  a  mortgage,  a 
third  person,  who  redeemed  the  lot  and 
paid  the  mortgage,  and  registered  the  dis- 
charge, did  not  thereby  acquire  a  new  and 
independent  estate,  such  as  would  have  the 
effect  of  enabling  him  to  derogate  from  the 
grant  of  light,  if  any,  made  to  the  other 
party  by  their  common  grantors.     Ibid. 

So,  where  a  person  owned  land  on  the 
east  end  of  which  was  a  house  lighted  by 
windows  on  the  west  side,  and  sold  and  con- 
veyed a  part  of  the  land,  including  that  up- 
on which  the  house  stood,  and  he  subse- 
quently built  a  high  board  fence  close  to  the 
house,  though  entirely  upon  his  own  land, 
the  fence  cutting  off  the  light  from  the 
house  and  impairing  the  ventilation,  and 
snow  and  ice  collected  in  the  narrow  space 
between  the  house,  from  which  it  could  not 
be  removed,  and  which,  when  melted,  soaked 
through  the  walls  of  the  house,  an  injunc- 
tion will  lie  restraining  the  continuance  of 
the  fence,  on  the  ground  that  a  grantor 
cannot  derogate  from  his  own  grant,  since 
thereby  the  grantee  was  deprived  of  that 
comfortable  and  reasonable  enjoyment  of  the 
house  which  he  had  a  right  to  expect. 
Ruetsch  v.  Spry,  14  Ont.  L.  Rep.  233. 

c*  Rule  of  the  American  states. 

1,  Generally, 

A  few  of  the  early  cases  of  the  American 
states  showed  a  disposition  to  follow  the 
common  law  and  English  rule  with  refer- 
ence to  easements  of  light  and  air. 

Thus,  in  Story  v.  Odin,  12  Mass.  157,  7 
Am.  Dec.  46,  it  was  held  that  where  a  per- 
son sells  land  with  a  house  thereon  having 
doors  or  windows  opening  into  a  vacant  lot 
adjoining  and  belonging  to  the  vendor, 
without  reserving  a  right  to  build  on  such 
lot,  or  to  stop  the  doors  and  windows,  nei- 
ther he  nor  his  grantee  of  such  lot  can  law- 
fully stop  such  doors  and  windows. 

And  McCready  v.  Thomson,  Dud.  L.  131, 
holds  that  light  and  air  are  easements  which 
may  be  prescribed,  the  question  whether  the 
rule  is  an  imwise  one  and  impracticable 
in  this  country  being  properly  addressed  to 
the  legislature,  and  not  to  the  courts. 

In  Keats  v.  Hugo,  116  Mass.  204,  15  Am. 
Rep.  80,  however.  Story  v.  Odin,  supra,  was 
overruled. 

And  in  Bailey  v.  Gray,  63  S.  C.  503,  31  S. 
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E.  354,  McCready  v.  Thomson,  supra,  was 
said  to  have  been  overruled  by  JNapier  v. 
Bulwinkle,  5  Rich.  L.  311. 

And  it  has  been  frequently  held  that  the 
English  doctrine  that  if  a  man  sells  a  house 
with  windows  and  doors  overlooking  upon 
his  own  vacant  ground,  he  or  his  grantee 
cannot  afterwards  build  upon  such  vacant 
ground  in  such  a  manner  as  seriously  to  de- 
stroy the  flow  of  light  and  air  to  such 
house,  is  not  applicable  to  our  situation  and 
circumstances,  and  is  not  in  effect  in  the 
United  States.  Morrison  v.  Marquardt,  24 
Iowa,  35,  92  Am.  Dec.  444;  Turner  v. 
Thompson,  58  Ga.  268,  24  Am.  Rep.  497; 
Keating  v.  Springer,  146  111.  481,  22  L.R.A. 
644,  37  Am.  St.  Rep.  176,  34  N.  E.  805; 
Ciunmins  v.  Grimes,  41  Ind.  App.  367,  83 
N.  E.  1023;  Myers  v.  Gemmel,  10  Barb.  537; 
Wilmurt  v.  McGrane,  16  App.  Div.  412,  46 
N.  Y.  Supp.  32 ;  Mullen  v.  Strieker,  19  Ohio 
St.  136,  2  Am.  Rep.  379;  Bailey  v.  Gray,  63 
S.  C.  503,  31  S.  E.  364. 

And  the  rule  therein  is  practically  univer- 
sal that  a  grant  of  an  easement  of  light  and 
air  is  not  implied  from  the  grant  of  a  house 
having  windows  overlooking  land  retained 
by  the  grantor.  Keats  v.  Hugo,  supra;  Ken- 
nedy V.  Bumap,  120  Cal.  488,  40  L.R.A.  476, 
52  Pac.  843;  Keating  v.  Springer,  supra; 
Keiper  v.  Klein,  61  Ind.  316;  Morrison  v. 
Marquardt,  supra. 

The  position  of  the  American  cases  is  that 
an  easement  preventing  the  owner  of  land 
from  improving  it  as  he  pleases,  such  as  one 
for  air  and  light  over  adjoining  property, 
should  not  be  implied  when  it  is  not  clear- 
ly given.    Morrison  v.  Marquardt,  supra. 

And  no  grant  of  an  easement  for  light  and 
air  is  implied  from  the  facts  that  windows 
were  in  use  at  the  time  of  the  conveyance, 
and  are  necessary  to  the  convenient  enjoy- 
ment of  the  property  conveyed.  Bailey  v. 
Gray,  supra. 

Without  express  words,  a  deed  of  land 
conveys  no  right  to  light  and  air  over  other 
lands.  Lipsky  v.  Heller,  199  Mass.  310,  86 
N.  E.  453. 

And  such  a  right  does  not  pass  as  an  ap- 
purtenance or  hereditament,  and,  in  the 
absence  of  express  grant,  the  owner  of  the 
adjoining  land  may  build  thereon  and  there- 
by totally  destroy  such  windows.  Keiper  v. 
Ivlein,  supra. 

And  this  is  so  although  the  enjoyment  and 
value  of  the  building  in  question  will  be 
greatly  impaired  by  erecting  a  structure  in 
close  proximity  to  it.  Kennedy  v.  Burnap, 
supra. 

Nor  can  it  be  implied  where  two  lots  of 
ground  are  passed  from  a  vendor  at  the 
same  instant,  that  he  is  making  one  servient 
to  the  other  as  to  light  and  air;  especially 
when  both  are  sold  clear  of  encumbrances, 
an  easement  of  light  and  air  being  an  en- 
cumbrance. Maynard  v.  Esher,  17  Pa.  222; 
Pol  Her  V.  Pierce,  7  Gray,  18,  66  Am.  Dec. 
453. 

And  where  the  owner  of  two  adjacent  lots 
conveys  one  of  them,  no  grant  or  reserva- 
tion of  an  easement  for  light  and  air  will 
be  implied  merely  from  the  nature  or  use  of 
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the  structure  existing  upon  the  lots  at  or 
prior  to  the  time  of  the  conveyance.  Mul- 
len y.  Strieker  and  Keating  y.  Springer,  su- 
pra; Hayerstick  v.  Sipe,  33  Pa.  368. 

Nor  will  it  be  implied  from  the  necessity 
of  such  easement  to  the  conyenient  enjoy- 
ment of  the  property.  Keating  y.  Springer, 
supra. 

And  the  doctrine  that  an  easement  appur- 
tenant to  a  close  is  appurtenant  to  every 
parcel  into  which  that  close  may  be  divided 
is  not  applicable  to  an  easement  of  light  and 
air,  which  ordinarily  is  limited  to  windows 
and  doors  or  other  apertures  in  a  building. 
Baker  v.  Willard,  171  Mass.  220,  40  L.R.A. 
764,  60  N.  E.  620. 

This  subject  is  considered  from  a  some- 
what different  point  of  view  in  a  subject 
note  entitled,  "Implication  from  necessity  of 
easement  other  than  right  of  way,"  append- 
ed to  Miller  v.  Hoeschler,  8  L.R.A.(N.S.) 
327,  in  subdiv.  III.  7,  thereof,  commencing 
at  page  360,  to  which  the  reader  is  referred 
in  this  connection. 

2.  Application  in  particular  causes* 

Within  the  rules  above  set  forth,  a  land- 
lord who  owns  land  adjoining  premises 
which  he  has  demised  has  a  right  to  build 
on  such  land,  though  he  may  thereby  ob- 
struct and  darken  the  windows  of  the  tene- 
ment demised;  and  such  an  act  does  not  op- 
erate as  an  eviction  or  a  ground  for  dam- 
ages. Palmer  v.  Wetmore,  2  Sandf.  316; 
Keating  v.  Springer,  146  111.  481,  22  L.R.A. 
544,  37  Am.  St.  Rep.  175,  34  N.  E.  805. 

And  where  a  lessor  demised  a  building  in 
which  were  sundry  windows  opening  on  the 
ground  of  an  adjoining  owner,  the  erection 
of  a  party  wall  by  such  adjoining  owner,  by 
which  the  windows  were  closed  up,  is  not  an 
eviction  by  the  lessor,  nor  any  defense  to  the 
payment  of  accruing  rent.  Hazlett  v.  Pow- 
ell, 30  Pa.  293. 

And  where  an  owner  of  two  adjoining  lots 
in  a  city,  upon  one  of  which  was  a  building 
deriving  its  light  and  air  over  and  through 
an  open  space  in  the  rear  of  the  other  lot, 
into  which  the  windows  of  the  building 
opened  and  looked,  leased  the  building  and 
lot  upon  which  it  was  erected  for  a  term  of 
years,  with  its  appurtenances,  without  re- 
serving to  himself  a  right  to  build  on  such 
other  lot,  or  to  stop  or  darken  the  windows 
of  the  building  leased,  and  afterwards  built 
a  house  covering  the  whole  open  space  of  the 
other  lot,  darkening  the  windows  and  ex- 
cluding the  light  and  air  from  the  building 
occupied  by  his  tenants,  his  act  was  not  in 
derotration  of  his  own  grant,  and  he  could 
not  be  restrained  by  injunction  from  so  do- 
ing.    Myers  v.  Gemmel,  10  Barb.  537. 

So,  a  purchaser  of  a  tract  of  land  40 
feet  wide,  and  on  which  is  a  building  11 
feet  from  land  retained  by  the  grantor,  with 
a  bay  window  5  feet  from  such  line,  does  not 
obtain  by  implied  grant  the  right  to  the 
light  which  the  building  will  receive  from 
the  unconveved  portion,  as  against  a  eub- 
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sequent  purchaser  for  value  of  the  remain- 
ing land.  Robinson  v.  Clapp,  65  Conn.  366, 
29  L.R.A.  682,  32  Atl.  939. 

And  where  the  owner  of  two  lots  erected 
a  dwelling  house  on  one  lot,  which  extended 
over  the  line  of  the  other  lot,  and  afterwards 
there  was  a  severance  of  the  title,  the  fact 
that  the  house  had  been  used  for  thirty-five 
years  in  that  location  did  not  justify  the 
owner  in  maintaining  it  there,  as  against 
the  owner  of  the  other  lot,  under  the  rule 
that  where  a  permanent  and  obvious  servi- 
tude is  imposed  on  one  part  of  the  land 
in  favor  of  another  part,  and  is  used  at  the 
time  of  the  severance  of  ownership  of  such 
parts,  a  grant  or  reservation  to  continue 
such  use  is  implied,  the  character  of  the 
building  and  the  necessity  for  its  protection 
to  secure  its  owner  the  fair  enjoyment  of 
his  property  not  being  shown.  Mayer  v. 
C.  P.  Lesh  Paper  Co.  (Ind.  App.)  89  N.  E. 
894. 

And  where  a  dwelling  house  and  flat 
house  belonging  to  the  same  person  are  sep- 
arated by  a  party  wall,  and  an  extension  of 
the  flat  house  behind  the  dwelling  has  win- 
daws  in  it,  and  the  dwelling  house  is  sold, 
there  is  no  presumption  of  a  right  to  an 
easement  of  light  and  air  in  favor  of  the 
flat  house  from  the  dwelling  house  lot,  where 
two  sides  of  the  flat  house  front  on  open 
streets,  such  an  easement  not  being  strictly 
necessary  for  its  use  in  such  case.  De 
Baun  V.  Moore,  32  App.  Div.  397,  52  N.  Y. 
Supp.  1092. 

Nor  does  a  right  of  a  passage  on  foot  over 
a  space  of  about  3^  feet  in  width  include  the 
right  to  have  the  passage  kept  open  to  the 
sky.  Baker  v.  Willard,  171  Mass.  220,  40 
L.R.A.  754,  50  N.  E.  620. 

And  where  eight  cotenants  of  two  adjoin- 
ing lots  conveyed  the  first  lot  to  one  by 
deed  containing  covenants  of  warranty  and 
against  encumbrances,  and  six  of  them  exe- 
cuted a  deed  of  their  interest  in  the  second 
lot  to  the  other  cotenants,  and  both  deeds 
were  dated,  acknowledged,  and  recorded  re- 
spectively on  the  same  day,  and  on  the  sec- 
ond lot  was  a  house  with  three  windows, 
each  the  sole  means  of  lighting  the  room  in 
which  it  was  placed,  opening  on  the  first 
lot,  there  was  no  easement  of  light  and  air* 
for  such  windows  over  such  lot.  Randall  y. 
Sanderson,  111  Mass.  114. 

Nor  is  a  right  to  have  a  court  kept  open 
created  by  estoppel  by  bounding  land  there- 
on in  a  deed  by  an  administrator  selling 
land  under  a  license  of  the  probate  court. 
Baker  v.  Willard,  supra. 

And  the  easement  or  right  in  respect  to 
light  and  air  from  an  open  space  annexed 
to  a  mansion  house  estate,  created  by  will 
by  providing  that  the  establishment  shall 
continue  as  much  as  possible  unchanged, 
does  not  amount  to  a  general  right  to  have 
the  space  kept  open  for  the  whole  extent  of 
the  court,  but  only  to  an  ordinary  easement 
of  light  and  air  for  the  windows  and  doors 
of  existing  buildings,  where  there  is  no  com- 
munication or  entrance  to  the  court  from 
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the  mansion-house  estate,  and  its  only  use 
of  the  court  is  for  light  and  air  and  for  a 
drain.    Ibid. 

And  by  describing  land  in  a  deed  as  bound- 
ed on  an  open  court  which  belongs  to  the 
grantor,  and  granting  a  right  of  way  in, 
along,  or  over  such  court,  and  a  certain  pas- 
sageway is  connected  therewith,  no  easement 
of  light  and  air  over  the  court  is  created, 
where  it  does  not  appear  that,  at  the  time 
of  the  conveyance,  such  an  easement  was 
indispensable  to  the  reasonable  enjoyment 
of  the  land  conveyed.  Lipsky  v.  Heller,  199 
Mass.  310,  85  N.  E.  463. 

And  where  two  lots  of  land  were  situated 
upon  a  city  street  abutting  in  the  rear  upon 
an  open  court  constituting  the  back  portion 
of  the  land  belonging  lo  one  of  the  owners, 
fronting  upon  the  same  street,  and  deeds 
were  made  of  the  two  lots  to  different  per- 
sons, bounding  the  lots  sold  upon  the  open 
space  or  court,  describing  it  as  a  court  or 
an  open  court,  and  giving  a  right  of  way 
between  the  buildings  and  along  the  court, 
the  passageway  being  under  one  of  the 
buildings,  and  the  person  owning  the  court 
sought  to  build  a  building  in  it,  it  was 
held  that  the  lot  owners  were  entitled 
to  a  convenient  way  through  it,  the  width 
of  which  throughout  should  be  deter- 
mined by  its  sufficiency  to  afford  am- 
ple ingress  and  egress  to  the  owners  and 
occupants;  and  that  while  they  were  not 
entitled  to  an  easement  of  air  and  light, 
and  a  pass  way  might  be  left  so  arched  over 
as  to  correspond  in  height  with  the  rest  of 
the  passage,  the  lot  owners  could  not  be  de- 
prived of  all  access  of  light  and  air,  so 
that,  in  building  the  building,  such  openings 
for  light  and  ventilation  must  be  left  as 
may  be  found  necessary  for  the  convenience 
of  persons  using  the  passage.    Ibid. 

Where  a  person  hired  the  lower  story  of  a 
large  building  for  a  store,  and  there  were 
rear  windows  opening  upon  a  small  back  lot 
which  were  the  only  means  to  procure  light 
for  the  transaction  of  business  in  that  part 
of  the  store,  however,  the  lessee  is  entitled 
to  enjoy  an  easement  in  the  yard,  it  being 
a  part  of  the  lot  upon  which  the  building 
was  standing,  and  appropriated  to  the  use 
of  the  building,  that  being  the  evident  inten- 
tion of  the  contract)  and  an  erection  in  the 
back  lot  which  would  shut  off  the  light  from 
such  windows  will  be  restrained.  Doyle  v. 
Lord,  64  N.  Y.  432,  21  Am.  Rep.  629. 

And  where  persons  leased  several  floors 
of  a  large  building,  each  floor  being  lighted 
by  windows  in  the  ends  and  by  four  windows 
in  the  side,  about  midway  between  two 
streets,  opening  into  a  rectangular  light  and 
air  space,  made  by  setting  back  the  wall  of 
the  building  from  that  side  of  the  lot,  and 
afterwards  the  owners  leased  the  whole 
building,  subject  to  the  previous  lease,  and 
the  subsequent  lessee,  under  authority  of 
the  lease,  erected  a  chimney  which  prevent- 
ed, to  some  extent,  the  opening  of  the  shut- 
ters on  the  windows  opening  into  the  light 
and  air  space,  and  obstructed  the  light  so  as 
materially  to  interfere  with  the  business 
carried  on  inside,  this  constituted  a  nuisance 
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or  substantial  interruption  of  the  first  les- 
see's right  to  ouiet  enjoyment,  and  an  inter- 
ference with  tneir  implied  grant  or  demise 
of  the  right  to  light  and  air  passing  through 
the  air  space.  Case  v.  Minot,  158  Mass. 
577,  22  L.R.A.  636,  33  N.  E.  700. 

So,  where  a  common  owner  of  two  tene- 
ments the  windows  of  one  of  which  over- 
look the  yard  of  the  other  and  receive  light 
and  air  therefrom,  and  its  shutters  swing 
out  over  the  yard  of  the  other,  and  access 
from  its  fire  escapes  which  overhang  that 
yard  is  had  in  it,  severs  the  same  by  con- 
veyance to  difi'erent  persons,  an  easement  in 
favor  of  the  tenement  so  overlooking  the 
other,  that  being  the  first  one  conveyed,  is 
created  in  respect  to  light  and  air,  the 
swinging  of  the  shutters,  and  access  to  and 
from  the  fire  escapes.  Havens  v.  Klein,  61 
How.  Pr.  82. 

And  a  grant  of  a  lot  and  all  its 
rights,  privileges,  appurtenances,  and  advan- 
tages to  the  same  belonging  or  any  wise  ap- 
pertaining, passes  an  easement  of  light  and 
air  as  to  windows  previously  opened  toward 
another  lot  of  the  grantor,  and  the  existence 
of  such  easement  and  enjoyment  thereof  by 
the  grantee  is  no  breach  of  a  special  war- 
ranty contained  in  a  subsequent  deed  of  the 
other  lot  to  another  grantee.  Janes  v.  Jen- 
kins, 34  Md.  1,  6  Am.  Rep.  300. 

8,  Exceptions, 

Some  of  the  cases  have  apparently  re- 
tained the  English  or  common-law  doctrine 
with  reference  to  easements  of  light  and  air 
in  cases  of  real  necessitv,  or  have  refused 
to  apply  it  except  in  cases  of  real  necessity. 

Thus,  in  a  West  Virginia  case  it  was  held 
that  an  implied  grant  of  an  easement  of 
light  will  be  sustained  only  in  cases  of  real 
necessity,  and  will  be  denied  or  rejected  in 
cases  in  which  it  appears  that  the  owner 
claiming  the  easement  can,  at  a  reasonable 
cosit,  have  or  substitute  other  lights  to  his 
building.  Powell  v.  Sims,  6  W.  Va.  1,  13 
Am.  Rep.  629. 

So  it  is  held  in  Georgia  that  where  an 
executrix  sold  half  a  lot  of  land  with  a  tene- 
ment thereon  having  windows  opening  upon 
tlie  other  half,  and  bought  the  other  half 
at  the  same  sale,  she  will  be  estopped  from 
obstructing  the  passage  of  light  and  air 
through  such  windows,  if  they  were  neces- 
sary to  the  admission  of  sufficient  light  and 
air  for  the  reasonable  enjoyment  of  the  tene- 
ment which  she  sold.  Turner  v.  Thompson, 
58  Ga.  268,  24  Am.  Rep.  497. 

And  that  a  lease  of  a  tenement  carries 
with  it  an  implied  grant  of  the  right  to 
light  and  air  from  adjoining  land  of  the 
landlord,  where  the  situation  and  habitual 
use  of  the  demised  tenements  is  such  that 
the  right  to  light  and  air  is  essential  to  the 
beneficial  enjoyment  of  the  leased  tenement. 
Darnell  v.  Columbus  Show-Case  Co.  129  Ga. 
62,  13  L.R.A.(N.S.)  333,  121  Am.  St  Rep. 
206,  68  S.  E.  631. 

And  that  ordinarily  the  damages  recover- 
able for  interference  with  an  easement  of 
light  is  the  depreciated  rental  value  of  the 
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tenement;  but  if  the  instrumentality  which 
obstructs  the  light  and  air  is  so  constructed 
as  to  project  rain  water  through  the  win- 
dows of  the  tenement,  and  this  is  done  with 
a  view  of  causing  the  tenant  to  abandon  his 
lease,  punitive  damages  may  be  allowed. 
Ibid. 

So,  in  Louisiana,  where  an  administrator 
sold  at  auction  to  different  persons  two  lots, 
one  of  which  had  a  house  on  it  covering  the 
whole  front,  and  the  other  having  a  building 
on  it  covering  but  a  portion  of  the  front, 
leaving  a  passageway,  and  the  house  had 
windows  opening  on  this  passage,  and  it  was 
the  only  means  of  access  to  its  yard  ex- 
cept through  the  house,  the  easement  ot 
light  and  air  and  passage  being  apparent 
and  necessary  to  the  occupation  and  use  of 
the  house,  the  purchaser  of  the  other  lot 
takes  it  subject  to  the  servitude.  Durel  v. 
Boisblanc,  1  La.  Ann.  407 ;  Gottschalk  y.  De- 
Santos,  12  La.  Ann.  473. 

And  where  the  owner  of  two  lots  with 
buildings  on  them  sells  one  of  them  and  be- 
tween them  an  apparent  sign  of  servitude, 
such  as  windows,  exists,  and  the  deed  of  sale 
is  silent  respecting  the  servitude,  it  contin- 
ues to  exist  in  favor  of  the  lot  which  has 
been  sold.  Taylor  y.  Boulware,  35  La.  Ann. 
4G9. 

And  the  circumstances  that  the  blinds  to 
the  windows  were  closed  and  boards  nailed 
across  them  at  the  time  of  the  sale,  and  had 
been  continuously  for  many  years,  will  not 
change  the  apparent  servitude  of  light,  or 
extinguish  it;  in  order  to  constitute  an  ex- 
tinguishment of  an  easement,  the  works 
erected  to  present  an  obstacle  to  the  exer- 
cise of  the  servitude  must  be  of  a  permanent 
and  solid  kind,  and  the  obstacle  thus  pre- 
sented must  be  absolute:  mere  nonuser  of  a 
window,  or  inability  to  use  it  because  of  ob- 
structions apparently  temporary,  will  not  be 
a  release  or  extinguishment  of  the  servitude. 
Ibid. 

So,  where  the  owner  of  lots  on  both  sides 
of  a  division  wall  makes  an  opening  or  win- 
dow in  the  wall,  it  is  an  act  constituting  the 
destination  du  pere  de  families  and  is  equiva- 
lent to  a  title  creating  a  servitude  as  soon 
as  a  division  of  the  ownership  of  the  prop- 
erty takes  place.  Lavillebeuvre  v.  Cosgrove, 
13  La.  Ann.  323. 

In  New  Jersey,  reasonable  necessity  or 
reasonable  convenience  seems  to  have  been 
adopted  as  the  test  of  a  right  to  an  easement 
of  light  and  air. 

Thus,  a  quasi  easement  founded  on  an  im- 
plied grant  on  the  conveyance  of  one  of  two 
adjacent  lots  owned  by  the  same  proprietor 
will  not  arise  unless,  at  the  time  of  the 
severance  of  title,  the  lot  conveyed  supported 
a  building  then  receiving  light  and  air 
through  its  then-existing  windows,  which 
were  reasonably  necessary  to  the  enjoyment 
of  the  building.  Fowler  y.  Wick  (N.  J.  Eq.) 
70  Atl.  682. 

And  where  a  person  owned  two  adjoining 
city  lots,  one  of  them  having  a  dweling 
house  on  it  and  the  other  being  vacant,  and 
leased  the  one  with  the  dwelling  on  it  for  a 
term  of  years,  and  the  lessee  took  posses- 
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sion,  and  the  owner  then  sold  both  lots  to  a 
third  person,  and  the  third  person  started 
the  erection  of  a  building  upon  the  vacant 
lot  which  would  haV^  obscured  the  windows 
of  the  dwelling,  an  injunction  against  such 
erection  is  not  warranted,  no  agreement  ap- 
pearing which  included  the  light  and  air. 
Ware  v.  Chew,  43  N.  J.  Eq.  493,  11  Atl. 
746. 

But  where  the  owner  of  two  adjoining  lots 
on  one  of  which  is  a  house  with  an  ap- 
parent and  continuous  use  of  light  and  air 
over  the  other  lot,  through  windows  in  the 
buildings,  conveys  the  lot  on  which  the  house 
is  erected,  and  retains  the  other  lot,  there 
arises,  in  the  absence  of  any  express  provi- 
sion to  the  contrary,  an  implied  grant  of 
the  right  to  the  light  and  air  enjoyed  over 
the  other  property,  which  may  be  enforced 
by  and  against  the  subsequent  grantees  of 
the  respective  lots.    Fowler  v.  wick,  supra. 

And  where  a  parcel  of  land  held  in  com- 
mon is  severed  into  two  tracts  by  quitclaim 
deeds  simultaneously  interchanged  by  the 
tenants  in  common,  and  there  is  a  store  on 
one  of  the  two  lots,  with  a  window  through 
which  light  and  air  are  received  across  the 
other  lot,  such  window  cannot  be  closed  by 
the  owner  of  the  latter  lot  if  the  influx  of 
light  and  air  is  reasonably  necessary  to  the 
beneficial  enjoyment  of  the  store.  Greer  v. 
Van  Meter,  54  N.  J.  Eq.  270,  33  Atl.  794. 

And  where  a  hotel  was  erected  on  one  of 
two  adjoining  lots  owned  by  the  same  per- 
son, the  hotel  having  several  windows  on 
the  side  next  the  vacant  lot,  which  were  ab- 
solutely essential  to  the  beneficial  enjoyment 
of  the  property  as  a  hotel,  and  the  hotel  was 
afterwards  sold,  and  the  lot  was  sold  to  a 
different  person,  the  purchaser  of  the  lot 
may  be  enjoined  from  erecting  a  building  on 
the  vacant  lot  which  would  entirely  destroy 
the  right  of  the  hotel  owner  to  light  and  * 
air  through  the  windows  on  the  side  of  his 
hotel  next  to  the  vacant  lot.  Sutphen  y. 
Therkelson,  38  N.  J.  Eq.  318. 

So,  the  construction  by  the  owner  of  sev- 
eral lots  of  a  house  on  one  of  them,  so  that  a 
part  of  it  could  be  lighted  only  by  cer- 
tain windows  opening  on  a  vacant  lot  in 
front  of  adjoining  property,  creates  an  ease- 
ment in  the  light  and  air  from  the  lawn, 
which  passes  with  a  conveyance  of  the  house. 
Bloom  v.  Koch,  63  N.  J.  Eq.  10,  50  Atl.  621. 

And  an  easement  of  light  and  air  is  an  en- 
cumbrance ;  and  where  the  owner  of  two  lots 
conveyed  one  with  a  covenant  against  en- 
cumbrances, and  there  was  on  the  other  lot 
a  building  with  a  window  facing^  the  lot 
conveyed,  the  covenant  negatives  the  grant 
b^  implication  of  an  easement  of  light  and 
air,  in  the  absence  of  an  absolute  necessity 
for  such  easement.  Denman  y.  Mentz,  63 
N.  J.  Eiq.  613,  52  Atl.  1117. 

Nor  is  an  implication  of  a  grant  of  the 
right  to  the  light  and  air  over  a  lot  on  one 
side  of  a  house  sold  excluded  by  the  fact  that 
the  conveyance  expressly  granted  the  right 
to  use  an  alley  on  the  other  side  of  the 
house.     Bloom  v.  Koch,  supra. 

And  where  a  person  owned  three  adjoin- 
ing lots,  and  erected  a  house  on  the  middle 
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one,  fronting  on  the  street,  and  reaching  out 
to  it,  and  covering  the  whole  width  oi  the 
lot,  and  on  the  east  side  of  the  house  was 
an  inset  in  which  windows  were  built,  and 
there  were  no  other  windows  on  that  side  of 
the  house,  and  the  house  on  the  lot  on  that 
side  was  built  45  feet  back  from  the  street, 
the  intervening  space  being  a  lawn  and  a 
paved  alleyway  between  it  and  a  lawn  of  the 
middle  lot,  the  existence  of  the  inset  in  the 
house  with  the  windows  in  it  does  not  rebut 
the  implication  of  a  grant  of  the  right  of 
light  and  air  over  the  lawn  in  case  of  a 
grant  of  the  middle  lot.    Ibid. 

The  test  of  reasonable  convenience  which 
will  secure  an  easement  of  light  for  a  win- 
dow over  an  adjoining  vacant  lot  is  whether 
the  presence  of  the  window  is  so  useful  to 
the  building  and  the  business  conducted 
therein  that  it  is  reasonable  to  assume  that 
its  continued  presence  was  dn  the  mind  of 
the  parties^  and  influenced  the  purchaser  in 
arriving  at  the  amount  of  the  consideration 
paid  at  the  time  of  the  purchase.  Greer  v. 
Van  Meter,  supra. 

So,  in  Pennsylvania,  in  an  early  case,  it 
was  held  that  where  a  lessor  demised  a 
building  in  which  were  sundry  windows 
opening  on  •  adjoining  groiind  belonging  to 
him,  an  easement  by  implication  in  the  pass- 
age of  light  and  air  followed,  and  he  could 
not  build  a  wall  by  which  the  windows 
would  be  closed  up.  Hazlett  v.  Powell,  30 
Pa.  293. 

But  it  was  held,  also  in  an  early  case, 
that  to  entitle  one  of  two  pieces  of  property 
sold  to  an  easement  of  light  and  air  over 
the  other,  the  property  for  which  the  ease- 
ment is  claimed  should  be  first  sold;  and 
where  two  houses  belonging  to  the  same 
owner  were  advertised  for  sale  at  the  same 
time,  and  one  was  struck  off  and  the  con- 
ditions of  sale  signed,  the  sale  to  be  clear  of 
encumbrances,  and  the  other  house,  in  which 
were  windows  overlooking  the  first  property, 
was  sold  immediately  afterwards,  the  sales 
were  not  simultaneous,  so  that  the  house 
first  sold  was  not  subject  to  the  easement  of 
light  for  the  windows  in  the  other.  May- 
nard  v.  Esher,  17  Pa.  222. 

And  a  much  later  case  in  that  state  holds 
that  the  actual  enjoyment  of  light  and  air 
by  the  owner  of  a  house  is  upon  his  own 
land  only;  he  has  no  tangible  or  visible  use 
of  the  adjoining  lands  which  can  be  made 
the  subject  of  an  action  by  their  owner,  or 
which  in  any  way  interferes  with  the  lat- 
ter's  light  and  air  upon  his  own  lands,  or 
with  any  use  of  those  lands  in  their  existing 
condition ;  and  where  a  person  owns  a  house 
and  an  adjoining  lot,  and  he  sells  the  house, 
and  afterwards  erects  a  house  on  the  ad- 
joining lot,  close  to  the  windows  in  the 
house  sold,  overlooking  the  same,  the  pur- 
chaser of  the  house  cannot  maintain  a  bill  in 
equity  to  restrain  the  erection  of  the  house 
by  the  original  owner.  Rennvson's  Appeal, 
94  Pa.  147,  39  Am.  Rep.  777'. 

X.  Conclusion, 

The  general  and  prevailing  rule  with  ref- 
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ercnce  to  easements  created  by  severance  of 
a  tract  of  land  with  apparent  benefit  exist- 
ing, which  is  substantially  the  same  as  the 
common-law  rule,  is  that  where  an  owner  of 
land  subjects  part  of  it  to  an  open,  visible, 
permanent  and  continuous  service  or  ease- 
ment in  favor  of  another  part,  and  then 
aliens  either,  the  purchaser  takes  subject  to 
the  burden  or  benefit,  as  the  case  may  be. 
This  rule  is  foimded  upon  the  general  prin- 
ciples of  law  that  where  a  person  makes  a 
grant  or  conveyance  of  property,  he  implied- 
ly grants  that  also  which  is  necessary  to 
make  the  grant  or  conveyance  of  the  princi- 
pal subject  effectual  and  beneficial;  and  that 
a  man  shall  not  derogate  from  his  own 
grant.  And  the  easements  to  which  they 
are  applicable  are  usually  created  by  a  use 
by  the  owner  of  two  or  more  adjoining  tene- 
ments, or  parcels  of  land  of  one  tenement  or 
parcel  for  the  benefit  of  another,  so  as  to 
create  a  seeming  servitude  upon  the  one  in 
favor  of  the  other,  this  not  being  a  complete 
easement  so  long  as  the  unity  of  title  con- 
tinues, but  being  what  may  be  called  a 
quasi  easement,  and  .the  two  tenements  be- 
ing what  may  be  called  the  quasi  dominant 
tenement  and  the  quasi  servient  tenement, 
and  by  a  severance,  by  a  sale  of  one  tene- 
ment, or  of  both,  to  different  persons,  the 
easement  has  its  inception  and  becomes  com- 
plete. 

These  rules  apply  to  implied  reservations 
as  well  as  to  implied  grants;  that  is,  they 
apply  as  well  in  favor  of  the  owner  who  sells 
a  tenement  upon  which  he  has  imposed  a 
quasi  easement,  in  favor  of  property  re- 
tained by  him,  as  in  favor  of  the  purchaser 
of  a  tenement  in  favor  of  which  a  quasi 
easement  had  been  imposed  on  the  retained 
tenement.  Within  the  rule  that  a  grantor 
cannot  derogate  from  hisown  grant,  however, 
the  law  will  imply  an  easement  in  favor  of 
a  grantee  more  readily  than  it  will  in  favor 
of  a  grantor,  since  the  grantee  may  take  the 
language  of  the  deed  most  strongly  in  his 
favor;  and  the  rule  has  been  extensively, 
though  perhaps  not  universally,  adopted, 
that  no  easement  will  be  reserved  by  impli- 
cation on  the  conveyance  of  a  quasi  servient 
tenement  unless  it  is  strictly  necessary  to 
the  enjoyment  oi  the  property  retainedf,  as 
well  as  continuous,  obvious,  and  apparent. 

There  are  four  requisites  of  easements  of 
this  class:  First,  unity  of  title  and  sever- 
ance; second,  the  servitude  must  be  appar- 
ent, obvious,  and  visible;  third,  it  must  be 
at  least  reasonably  necessary  to  the  enjoy- 
ment of  the  dominant  estate;  and  fourth, 
it  must  usually  be  continuous  and  self-act- 
ing, as  distinguished  from  one  used  only 
from  time  to  time,  when  occasion  arises. 
Unity  of  title  and  severance  are  the  first 
requisites  of  an  easement  of  this  class ;  ease- 
ments find  their  origin  in  grant,  and  with- 
out ownership  there  can  be  no  grant;  and  a 
man  cannot  have  an  easement  in  his  own 
property,  and  therefore,  without  severance  by 
disposition  of  one  or  both  tenements,  there 
can  be  no  easement.  As  to  being  apparent, 
obvious,  and  visible,  the  servitude  must 
have  been  perfected  in  such  a  manner  as  f^ 
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be  useful  to  the  dominant  tenement,  and  the 
marks  of  the  burden  must  be  open  and  visi- 
ble, so  as  to  be  apparent  to  any  ordinary 
observer,  and  patent  as  a  feature  of  the 
land  upon  such  examination  as  would  be  or- 
dinarily given.  As  to  continuousness,  a 
right  of  way  which  is  used  only  when  oc- 
casion calls  for  its  use  is  •  a  good  example 
of  a  noncontinuous  easement,  which  will 
not  pass  by  implication  of  law  upon  the  sev- 
erance of  tenements;  and  a  right  to  a  flow 
of  water  is  a  good  example  of  a  continuous 
easement,  which  will  pass  by  implication. 
And  this  result  is  not  afTected  by  the  fact 
that  the  flow  is  through  a  trunk  artificially 
constructed  for  that  purpose.  The  question 
of  the  degree  of  necessity  necessary  to  an 
implication  of  an  easement  has  given  rise 
to  much  conflict  and  to  a  number  of  difl'er- 
ent  rules.  Some  of  the  cases  require  abso- 
lute necessity,  and  something  more  than 
mere  convenience  is  universally  required; 
but  the  prevailing  rule  would  appear  to  be 
that  the  necessity  required  to  pass  an  ease- 
ment by  implication  is  a  reasonable,  and 
not  an  absolute,  one;  the  right  or  privi- 
lege should  be  necessary  or  essential  to  the 
proper  enjoyment  of  the  estate  granted,  and 
it  is  sufficient  that  it  materially  adds  to 
the  value  of  the  land. 

Wliile  a  reunion  of  the  title  to  the  two 
tenements  in  one  owner  merges  the  ease- 
ment as  to  him,  the  right  remains,  and 
where  the  easement  is  used  during  the  unity 
of  title,  it  is  revived,  or  rather  recreated, 
upon  a  subsequent  severance  of  the  tene- 
ments; and  where  both  tenements  are  sold, 
while  it  has  been  held  that  the  order  in 
which  the  two  were  conveyed  makes  no  dif- 
ference with  the  easement,  the  prevailing 
rule  would  appear  to  be  that  the  relative 
rights  of  the  two  tenements  must  be  taken 
as  fixed  at  the  time  of  the  severance  by  the 
first  grant,  unless  restrictive  words  are  used, 
and  each  will  retain,  as  between  the  two, 
all  such  incidents  and  easements  as  are  then 
openly  and  visibly  attached  to  and  used  by 
it.  Nor  does  the  method  of  transfer  by 
which  a  severance  is  efl'ected  afl'ect  the  ques- 
tion of  the  implication  of  an  easement.  An 
easement  may  be  implied  on  alienation  by 
devolution  and  division  of  an  estate  in  case 
of  death,  or  on  severance  by  partition,  or  by 
sale  under  execution,  or  by  transfer  under 
mortgage,  or  mortgage  foreclosure,  or  by  any 
kind  of  a  transfer  by  judicial  decree,  as  well 
as  upon  an  ordinary  conveyance  by  the  par- 
ties. 

With  reference  to  easements  of  way,  the 
general  rules  above  stated  are  generally  ap- 
plicable. A  way  used  by  the  owner  of  two 
tenements  over  one,  for  access  to  the  other, 
is  not  appurtenant  to  the  dominant  tene- 
ment. 80  as  to  pass  with  a  grant  of  the 
land  under  the  word  "appurtenances,"  where 
it  was  not  obvious  and  apparent*  or  where 
the  deed  does  not  show  an  intention  to  ex- 
tend the  meaning  of  that  word  so  as  to  em- 
brace the  way.  But  a  conveyance  of  "all 
ways  appurtenant"  or  "in  use"  will  pass  a 
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way  used  by  the  grantor  ow  hia  own  ad- 
joining land  during  his  occupation  of  both 
tenements.  And  the  rule  is  well  supported 
that  where,  upon  the  severance  of  a  tract  of 
land,  there  was  'a  way  over  one  part  to 
another,  as  a  means  of  egress  and  ingress  to 
the  latter  from  the  public  highway,  which 
w^as  apparent,  continually  used,  and  rea- 
sonably necessary  to  the  use  and  enjoyment 
of  the  land  to  which  it  was  constructed,  and 
added  materially  to  its  value,  the  right 
thereto  passes  with  the  conveyance  of  a  part 
of  the  tract,  without  being  expressly  pro? 
vided  for  in  the  deed.  This  rule  is  based  up- 
on the  theory  that  a  way,  being  a  noncon- 
tinuous easement,  does  not  pass  by  implied 
grant  unless  the  easement  is  necessary  to 
the  enjoyment  of  the  land  granted,  the  ne- 
cessity required  being  reasonable,  and  not 
absolute,  necessity.  Absolute  necessity  is  re- 
quired, howeves,  by  some  of  the  cases,  and 
under  the  rule  established  by  them  a  way  of 
necessity  exists  in  favor  of  land  sold  over 
adjoining  lands  retained  only  when  there  is 
no  other  way  into  a  public  street  or  high- 
way, and  impassability  or  unavailability  of 
an  existing  way  does  not  alone  warrant  the 
implication  of  a  grant  of  a  way.  Where  a 
person  sells  land  wholly  surrounded  by  lands 
retained  by  him,  or  partially  by  lands  re- 
tained by  him  and  partially  by  those  of 
strangers,  a  way  of  necessity  over  the  grant- 
or's surrounding  land  exists  which  will 
pass  by  implied  grant  on  severance.  And 
while  it  has  been  held  that  a  right  of  way 
by  necessity  does  not  exist  where  a  party 
has,  by  his  own  voluntary  conveyance,  cut 
himself  off  from  access  to  his  land,  the  gen- 
eral rule  seems  to  be  that  if  a  grantor  con- 
veys part  of  his  lands,  reserving  a  part  to 
which  there  is  no  means  of  access  except 
over  the  part  conveyed  away,  he  is  entitled 
to  a  way  of  necessity  over  the  part  conveyed 
by  him.  A  right  of  way  of  necessity,  how- 
ever, terminates  when  the  necessity  ends. 

So,  easements  in  waters  and  water  courses 
fall  particularly  within  these  rules,  and 
they  have  been  frequently  and  uniformly 
applied  with  reference  thereto.  And  this  is 
so  with  reference  to  waters  running  in  arti- 
ficial channels,  and  to  mills,  dams,  and 
races,  as  well  as  to  natural  water  courses. 
And  if  an  owner  of  land  of  which  one  part 
has  had  the  benefit  of  a  drain  or  other  arti- 
ficial advantage  in  the  nature  of  an  ease- 
ment, through  or  in  the  other  part,  sells 
or  devises  either  part,  an  easement  is  creat- 
ed by  implication  in  or  to  the  other  part. 
And  this  rule  applies  to  a  reservation  as 
well  as  a  grant.  But  the  burden  must  be 
open,  visible,  apparent,  continuous,  and  nec- 
essary. 

So,  landowners  are  entitled  to  the  lateral 
support  of  each  other's  land,  and  the  owner 
of  the  surface  of  land  is  entitled  to  its  sup- 
port as  against  the  owner  of  minerals  be- 
neath the'  surface.  But  these  rights  seem 
to  be  general  property  rights,  not  depend- 
ent upon  unity  and  severance.  And  while 
i  a  person  has  no  natural  right  to  support  for 
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buildings  on  his  land  from  adjacent  or  sub- 
jacent soil,  an  easement  for  support  of  a 
building  may  be  acquired  by  grant,  express 
or  implied;  and  when  acquired,  it  gives  the 
same  right  to  support  in  respect  to  buildings 
that  there  is  by  nature  in  respect  to  land. 
Severance  and  sale  will  give  an  easement  of 
support  where  the  grantor  owned  several 
adjoining  houses,  or  houses  and  lands  ad- 
joining. And  a  right  to  support  may  be  im- 
plied where  buildings  needing  each  other's 
support  are  built  by  the  same  owner,  and 
one  or  both  are  sold  without  stipulation  to 
the  contrary.  So,  these  rules  apply  to  the 
severance  of  a  single  building,  and  the  sale 
to  different  persons  of  some  or  all  of  its 
parts,  a  right  of  support  passing  by  the  con- 
veyance to  each  grantee  unless  excluded  by 
the  terms  of  the  grant.  And  party  walls, 
which  are  made  especially  for  mutual  sup- 
port>  are  particularly  within  these  rules. 
Nor  can  a  wall  of  a  house  built  upon  a  lot 
which  encroaches  upon  an  adjoining  lot 
be  removed  or  the  house  impaired,  where  it 
was  essential  to  the  support  of  the  house, 
and  both  owners  bought  from  a  common 
owner,  with  knowledge  of  the  situation  of 
the  wall.  But  here,  as  elsewhere,  the  exist- 
ence of  the  easement  of  support  depends  up- 
on the  question  whether  it  was  open,  visi- 
ble, continuous,  and  necessary. 

With  reference  to  easements  of  light  and 
air,  the  common-law  rule  was  that  where  a 
lot  was  vacant,  and  a  contiguous  lot  belong- 
ing to  the  same  owner  had  a  building  upon  it 
with  windows  facing  the  vacant  lot,  a  con- 
veyance of  the  lot  with  the  house  carries 
with  it  by  implication,  in  the  absence  of 
anything  to  the  contrary,  a  grant  of  the 
right  of  light  and  air  which  had  been  en- 
joyed through  the  windows  over  the  other 
property.  And  the  right  continues  to  exist 
though  the  original  owner  also  sells  the 
vacant  lot;  but  a  grantee  cannot  claim  an 
easement  of  light  and  air  to  an  extent  incon- 
sistent with  the  intention  to  be  implied  from 
the  circumstances  existing  at  the  time  of 
the  grant,  and  known  to  the  grantee.  These 
rules  have  been  substantially  retained  in 
England  and  Canada,  but  In  the  American 
states  the  common-law  or  English  rule  has 
been  generally  rejected,  the  cases  holding 
that  a  grant  of  an  easement  of  light  and 
air  is  not  implied  from  the  grant  of  a  build- 
ing having  windows  overlooking  land  re- 
tained by  the  grantor.  Nor  is  such  an  ease- 
ment implied  from  necessity  for  convenient 
enjoyment  of  the  property:  the  grant  must 
be  in  express  terms.  The  contract  itself, 
however,  may  call  for  such  an  easement,  in 
which  case  it  will  be  given  effect.  And  in 
several   of   the   states,   notably,   West  Vir- 

S'nia,  Georgia,  and  Louisiana,  the  common- 
w  doctrine  has  been  applied  in  cases  of 
real  and  extreme  necessity,  and  in  New 
Jersey  the  test  of  application  seems  to  be 
reasonable  necessity  or  reasonable  conven- 
ience. F.  H.  B. 
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WEST   VIRGINIA    SUPREBiE   COURT 
OF  APPEALS. 

JOHN  H.  SHRIVER 

V. 

MARION  COUNTY  COURT,  Plff.  in  Err., 

(—  W.  Va.  — ,  66  S.  E.  1062.) 

Highway  —  passing  over  known  defect 
—  assumption  of  risk. 

1.  If  a  traveler  upon  a  highway,  .in  at- 
tempting to  pass  over  a  defect  therein,  open 
and  apparent,  and  of  which  he  had  full 
knowledge,  is  thereby  injured,  and  there  was 
no  necessity  for  his  endeavor  to  pass  over 
it,  he  is  deemed  in  law  to  have  assumed  the 
risk  incident  to  the  attempt,  and  denied 
compensation  for  the  injury  on  the  ground 
of  contributory  negligence. 

Same  —  duty  of  traveler. 

2.  That  it  is  not  negligence  per  se  to  use 
a  highway  known .  to  be  in  bad  condition 
does  not  imply  right  in  a  traveler  to  com- 
pensation for  injuries  recklessly  incurred, 
nor  freedom  from  duty  to  suffer  reasonable 
abatement  of  strict  legal  rights  in  respect 
to  highways,  and  take  reasonable  measures 
for  his  safety,  even  to  the  extent  of  some 
delay  and  effort  to  avoid  injury. 

Trial  —  verdict  —  direction  — *  contribu- 
tory negligence. 

3.  On  the  appearance  of  a  clear  case  of 
contributory  negligence,  the  trial  court 
should  take  the  case  from  the  jury,  upon  a 
proper  demand  for  such  action. 

Dangerous  highway  —  use  —  assump- 
tion of  risk. 

4.  A  traveler  having  two  reasonably  con- 
venient ways  for  his  journey,  one  of  which 
is  dangerous,  and  the  other  not,  assumes  the 
risk  of  injury,  if  he  uses  the  dangerous  way, 
and  cannot  recover  for  any  injury  he  may 
thereby  sustain. 

Same  —  necessity  for  nse  —  question  for 
Jury. 

6.  If  the  evidence  leaves  it  uncertain 
whether  there  was  a  safe  and  available  way, 
either  by  a  public  road  or  over  adjacent 
private  property,  by  which  a  traveler  in- 
jured by  an  obvious  defect  in  a  highway 
could  have  avoided  it,  the  necessity  of  as- 
suming the  risk  incident  to  the  attempt  to 
use  it  is  a  question  for  the  jury. 

Headnotes  by   Poffenbarger,   J. 

Note.  —  The  attempt  to  use  a  road  know- 
ing that  it  is  dangerous,  as  contributory 
negligence,  is  considered  in  a  note  to 
James  v.  Wellston  Twp.  13  L.R.A.(N.S.) 
1262,  in  connection  with  the  question  of  li- 
ability of  townships  for  defects  in  high- 
ways; and  the  same  point,  in  its  relation 
to  municipal  liability  for  defects  and  ob- 
structions in  streets,  is  considered  in  a  note 
•n  Lemer  v.  Philadelphia,  21  L.R.A.(N.S.) 
638. 
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Same  —  necessary  use  — duty  of  travel- 
er. 

6.  If  the  circumstanoeB  justify  a  traveler 
in  assuming  the  risk  incident  to  an  attempt 
to  use  a  dangerous  place  on  a  highway,  he 
is  required  to  exercise  no  more  than  ordi- 
nary care  for  his  safety  in  doing  so,  and 
whether  he  exercised  such  care  or  not  is  gen- 
erally a  question  for  the  jury. 

(February  1,  1010.) 

EEROR  to  the  Circuit  Court  for  Marion 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  injuries  to  person  and  proper- 
ty alleged  to  have  been  caused  by  defend- 
ant's negligence.    AfiSrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Scott  C  liowe  and  Charles 
Powell,  for  plaintiff  in  error: 

The  defendant  is  not  liable  if  plaintiff's 
negligence  in  any  degree  contributed  to  the 
injury,  and  it  is  only  necessary  that  con- 
tributory negligence  be  fairly  imputable  to 
him. 

Gerity  v.  Haley,  29  W.  Va.  98,  11  S.  E. 
901;  Phillips  v.  Ritchie  County,  81  W.  Va. 
477,  7  S.  E.  427;  Hesser  v.  Grafton,  33  W. 
Va.  548,  11  S.  E.  211;  Smith  v.  County  Ct. 
33  W.  Va.  713,  8  L.RJV.  82,  11  S.  E.  1; 
Yeager  v.  Bluefield,  40  W.  Va.  484,  21  S. 
E.  752;  Van  Pelt  v.  Clarksburg,  42  W.  Va. 
218,  24  S.  E.  878;  Slaughter  v.  Huntington, 
64  W.  Va.  237,  16  L.R.A.(N.S.)  459,  61  S. 
£.  155;  Abbott,  Mun.  Corp.  §  1048;  Riedel 
V.  Wheeling  Traction  Co.  63  W.  Va.  622,  16 
L.R.A.(N.S.)    1123,  61   S.  E.  821. 

The  question  of  contributory  negligence 
was  one  of  law  for  the  court. 

Slaughter  v.  Huntington,  supra;  Snoddy 
V.  Huntington,  37  W.  Va.  Ill,  16  S.  E.  442; 
Dye  V.  Corbin,  59  W.  Va.  266,  53  S.  E.  147 ; 
Gerity  v.  Haley  and  Hesser  v.  Grafton,  su- 
pra; Childrey  v.  Huntington,  34  W.  Va. 
457,  11  L.R.A.  313,  12  S.  E.  536. 

Mr.  Howard  N.  Ogden  for  defendant  in 
error. 

PolTenbargcr,  J.,  delivered  the  opinion 
of  the  court: 

A  demurrer  to  evidence  of  consistent  and 
uniform  tendency,  adduced  by  the  plaintiff 
in  an  action  of  trespass  on  the  case,  insti- 
tuted in  the  circuit  court  of  Marion  county 
by  John  H.  Shriver  against  the  county 
court  of  said  county,  to  recover  damages  for 
injury  to  his  person  and  property,  caused 
by  a  defect  in  a  highway,  which  it  was  the 
duty  of  the  defendant  to  keep  in  repair,  was 
overruled,  and  a  judgment  rendered  for  $200, 
the  amount  of  the  conditional  verdict;  and 
the  only  real  question  raised  on  the  writ  of 
error  is  whether  recovery  is  barred  by  the 
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plaintiff's  contibutory  negligence  or  assump- 
tion of  risk. 

Stating  the  facts,  each  in  his  own  terms, 
the  witnesses  say  there  was  a  large  mud 
hole  in  said  county,  just  outside  of  the  city 
of  Mannington,  on  a  public  road,  called  "The 
Pike."  It  was  deep  and  troublesome,  and  so 
nearly  occupied  the  width  of  the  road  that 
there  was  not  sufficient  room  on  either  side 
to  permit  vehicles  to  pass  around  it  with 
safety  and  certainty,  but  there  was  almost 
sufficient  room  for  that  purpose  on  one  side 
of  it.  The  hole  was  from  2  to  3  feet  deep, 
and  partially  filled  with  mud  and  water. 
Some  of  the  witnesses  say  the  surface  of 
the  water  was  a  foot  below  that  of  the  ad- 
jacent ground,  and  that  the  mud  and  water 
were  deep  enough  to  go  over  the  front  axle 
of  an  ordinary  wagon.  The  drop  of  a  wag- 
on from  solid  ground  into  this  hole  was  al- 
most perpendicular  on  one  side.  In  other 
words  the  bank  was  straight  up  and  down. 
This  peculiarity  was  due  to  the  fact  that  the 
hole  was  at  the  end  of  a  construction  of 
poles  or  logs,  known  as  "corduroy"  work,  on 
a  portion  of  the  road.  The  level  space  be- 
tween the  hole  and  the  porch  of  Harden 's 
store  was  about  3  feet,  less  than  the  width 
between  the  tires  of  an  ordinary  road  wagon. 
From  this,  the  ground  sloped  to  the  bottom 
of  the  hole.  In  attempting  to  drive  around 
the  hole  on  this  space,  two  wheels  would  nec- 
essarily pass  along  the  slope,  while  the  oth- 
ers would  be  on  the  higher  level  space.  And 
as  such  an  attempt  involved  a  curve,  in  the 
c€uae  of  a  wagon  of  any  length,  a  hind  wheel 
would  necessarily  pass  through  a  portion  of 
the  mud  hole.  Generally,  people  drove 
through  the  place.  Occasionally,  a  short 
vehicle  or  a  wagon  not  top  heavy  would  pass 
around  without  upsetting.  All  the  witnesses 
agree  that  the  hole  was  obviously  'dangerous. 
There  were  other  roadp.  the  plaintiff  might 
have  used  to  reach  his  destination  on  the 
occasion  of  the  accident,  but  these  were  also 
dangerous.  In  fact,  all  the  public  roads 
leading  in  that  direction  had  become  so  bad 
that  a  way  made  across  private  lots  a  short 
time  before  the  accident  was  used,  and  even 
this  seems  to  have  led  down  to  the  mud  hole 
here  involved.  The  plaintiff  was  a  team- 
ster engaged  in  hauling  and  delivering  mer- 
chandise generally  in  and  about  the  city  of 
Mannington,  and  using,  in  this  business,  a 
wagon  of  considerable  length,  and  of  the 
class  known  as  "undercut,"  the  bed  standing 
high  enough  above  the  frame  of  the  wagon 
at  the  front  end,  to  permit  passage  of  the 
front  wheels  under  it  in  turning.  The  bed 
had  a  flaring  top,  which  extended  over  the 
wheels,  and  was  equipped  with  a  seat  and 
a  footboard.  Occupying  this  seat,  the  driv- 
er was  a  considerable  distance  from  the 
ground,  and  above  the  level  of  the  two  horpe«« 
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by  whieh  the  wagon  was  drawn.  Driving 
this  wagon,  well  laden  with  merchandise  for 
delivery,  and  coming  to  the  mud  hole,  plain- 
tiff stopped  his  team  and  deliberated  as  to 
whether  he  should  attempt  to  drive  through 
it  or  to  go  around  it.  He  discussed  this 
question  with  a  Mr.  Lang,  the  owner  of  the 
merchandise,  who  occupied  the  seat  with 
him,  and  decided  to  attempt  to  go  around  it. 
He  says  he  chose  this  course  because  he  had 
observed  that,  in  driving  into  it  on  former 
occasions,  the  footboard  struck  the  horses 
on  the  hips,  when  the  front  wheels  dropped 
off  of  the  corduroy  into  the  hole.  Lang  says 
he  attempted  to  drive  around  because  of  his 
inability  to  make  the  turn  in  the  direction 
in  which  he  wanted  to  go,  if  he  drove 
through  it.  Having  driven  partially  around, 
Lang  says  he  stopped  the  team  for  a  moment 
and  made  a  turn,  whereupon  the  wagon 
turned  over,  throwing  them  both  to  the 
ground  and  breaking  the  plaintiff's  leg,  in- 
juring his  wagon  and  destroying  some  of  the 
articles  he  was  hauling.  The  evidence  leaves 
no  doubt  that  the  cause  oi  the  upsetting  was 
the  sliding  of  the  right  hind  wheel  into  the 
mud  hole.  It  is  also  beyond  question  that 
the  plaintiff  knew  all  about  this  mud  hole. 
Having  driven  through  it  before,  he  knew 
its  depth  and  its  peculiarities  in  at  least 
a  general  way.  Certainly,  he  had  enough 
information  concerning  it  to  apprise  him  of 
its  dangerous  character.  He  had  full 
knowledge  of  every  material  fact  and  cir- 
cumstance pertaining  to  the  defect.  He  also 
knew  the  size  and  character  of  his  wagon, 
and  the  nature  and  weight  of  the  load  it  was 
carrying.  Besides,  he  was  an  experienced 
teamster,  fully  capable  of  determining 
whether  or  not  the  attempt  he  was  making 
was  dangerous. 

The  negligence  of  the  county  court  in  per- 
mitting such  a  defect  in  its  highway  is  clear 
and  undoubted.  We  have  decisions  which 
lay  down  a  very  liberal  rule  in  favor  of 
municipal  corporations,  exonerating  them 
from  negligence  when  a  defect  in  a  highway 
is  not  obviously  dangerous  (Waggener  v. 
Point  Pleasant,  42  W.  Va.  798,  26  S.  E.  352 ; 
Van  Pelt  v.  Clarksburg,  42  W.  Va.  218,  24  S. 
E.  878;  Yeager  v.  Bluefield,  40  W.  Va.  484, 
21  S.  E.  762),  but  the  place  involved  in  this 
controversy  appears  from  the  evidence  to 
have  been  actually  dangerous.  Some  of  the 
witnesses  say  it  was  dangerous,  and  all 
unite  in  a  description  of  it  which  makes  its 
dangerous  character  manifest.  If  the  only 
question  involved  were  that  of  the  negligence 
of  the  county  court,  the  judgment  would  be 
clearly  right,  and  the  action  of  the  court  in 
overruling  the  demurrer  to  the  evidence  en- 
tirely justifiable.  We  may  go  farther,  and 
Bay  a  contrary  finding  by  the  jury,  if  the 
evidence  had  been  allowed  to  go  to  it,  should 
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have  been  set  aside,  if  excepted  to,  and  noth- 
ing else  appeared  in  the  case.  From  this  it 
follows  that  contributory  negligence  on  the 
part  of  the  plaintiff  is  the  only  possible  de- 
fense, and  therefore  its  existence  and  effect, 
the  only  inquiries  arising  on  the  writ  of  er- 
ror. This  involves  consideration  not  only 
of  the  rights  of  a  traveler  upon  a  highway, 
but  also  his  duty  under  circumstances  such 
as  this  record  discloses,  and  the  elements  of 
contributory  negligence. 

A  citizen  has  the  right  to  use  a  defective 
highway.  No  law  forbids  it,  nor  does  it 
work  harm  or  injury  to  the  public  or  any  in- 
dividual. It  is  equally  clear  that  he  has  the 
choice  of  all  roads  leading  to  his  destination, 
and  is  not  bound  by  any  law  or  public  duty 
either  to  confine  himself  to  any  particular 
road,  or  to  adopt  any  particular  mode  of  use. 
What  road  he  shall  use  and  how  he  shall  use 
it  are  determined  by  his  own  will,  and  con- 
siderations of  private  convenience  and  neces- 
sity. It  is  well  also  to  note  that,  in  addi- 
tion to  all  the  public  roads,  he  may,  under 
certain  circumstances,  rightfully  pass  over 
private  property.  If,  in  traveling  upon  a 
highway,  he  finds  it  obviously  dangerous  at 
any  point,  he  may  pass  around  such  a  place 
over  adjacent  private  property,  and  even  re- 
move fences  and  destroy  crops  in  doing  so, 
provided  he  does  not  deviate  fai:ther  from  the 
road,  nor  do  more  injury  to  the  private 
premises,  than  is  actually  necessary,  and  no 
other  reasonably  convenient  public  way  is 
available.  Highways  are  established  for  the 
service  of  the  public.  It  is  for  the  public 
good  that  the  private  owner  of  land  must 
yield  a  portion  of  it  for  such  service.  Ways 
are  a  public  necessity,  and  the  law  guar- 
antees to  every  citizen  a  means  of  travel. 
Hence,  if  the  usual  track  of  a  highway  is 
founderous  or  impassable,  and  there  is  no 
other  convenient  public  way,  the  traveler 
T^^y  go  extra  inam;  that  is,  over  adjacent 
private  land.  2  Minor,  Inst  19;  2  Bl.  Com. 
36;  Taylor  v.  Whitehead,  2  Dougl.  K.  B. 
749;  Bullard  v.  Harrison,  4  Maule  &  S.  387; 
Carrick  v.  Johnston,  26  U.  C.  Q.  B.  65; 
Campbell  v.  Race,  7  Cush.  408,  64  Am.  Dec. 
728;  Morey  v.  Fitzgerald,  66  Vt.  487,  48  Am. 
Rep.  811;  Williams  v.  Sacord,  7  Barb.  309; 
Carey  v.  Rae,  68  Cal.  169.  In  addition  to 
this,  the  power  of  the  citizen  to  adapt  his 
mode  of  use  of  any  passable  highway  to  the 
existing  circumstances  is  matter  of  common 
knowledge  and  daily  observation.  In  many 
sections  of  the  country  the  roads  are  not 
suitable  at  times  for  the  use  of  certain  ve- 
hicles, or  resort  to  certain  methods  of  travel, 
because  of  snow  and  ice  or  mud  or  rough- 
ness of  the  road  occasioned  by  frost.  Under 
these  circumstances,  the  traveler  discontin- 
ues the  use  of  his  carriage  or  his  wagon,'  and 
goes  on  horseback  or  on  foot  or  by  sled.    If 
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he  ventures  to  use  the  highway  in  any  man- 
ner, he  takes  precautions  and  exercises  care 
and  prudence  for  the  safety  of  himself  and 
his  property,  which  .under  other  conditions 
are  omitted  as  being  unnecessary.  The  lib- 
erty, right,  and  power  of  the  citizen  in  re- 
spect to  the  use  of  highways  being  very 
broad,  it  is  neither  unreasonable  nor  unjust 
to  require  him  to  avail  himself  of  his  wide 
latitude  of  choice,  impose  upon  him  the  duty 
to  exercise  reasonable  care  and  prudence, 
and  hold  him  guilty  of  contributory  negli- 
gence when,  by  reason  of  his  omission  there- 
of, injury  results  to  him  or  his  property. 
As  in  all  other  cases  arising  under  the  law 
of  negligence,  his  voluntary  and  'unnecessary 
encountering  of  danger  amounts  to  an  as- 
sumption of  risk,  and  bars  recovery,  if  he 
had  knowledge  of  the  danger,  or,  by  reason 
of  its  obviousness,  he  was  bound  to  know  it. 
This  principle  has  been  uniformly  adhered 
to  in  the  decisions  of  this  court.  We  do  not 
recall  an  instance  in  which  a  recovery  for 
injury  occasioned  by  a  known  or  obvious 
defect  has  ever  been  allowed,  and  some  of 
our  decisions  go  so  far  as  to  intimate  that 
under  no  circumstances  can  there  be  a  re- 
covery for  such  an  injury,  if  the  defect  by 
which  it  is  occasioned  was  so  open  and  ap- 
parent that  the  traveler,  exercising  reason- 
able care  and  prudence  for  his  safety,  ought 
to  have  detected  and  avoided  it.  This  court 
carefully  considered  the  question  in  three 
eases  reported  in  31  W.  Va.  — ,  Chapman  v. 
Milton,  31  W.  Va.  384,  7  S.  E.  22,  Phillips 
V.  Ritchie  County,  31  W.  Va.  477,  7  S.  E. 
427,  and  Moore  v.  Huntington,  31  W.  Va. 
842,  8  S.  E.  512,— and  stated  in  the  last  of 
these,  apparently  as  a  final  and  deliberate 
conclusion,  the  following  proposition:  "A 
person  who  uses  the  sidewalk  or  other  high- 
way which  his  observation  prudently  exer- 
cised would  inform  him  was  dangerous  takes 
the  risk  of  such  injuries  as  may  result  to 
him  by  open  and  apparent  defects  such  as 
his  observation  ought  to  have  detected  and 
avoided."  The  principle  thus  laid  down  at 
an  early  day  in  the  jurisprudence  of  the 
state  has  been  steadily  adhered  to.  Hesser 
V.  Grafton,  33  W.  Va.  548,  11  S.  E.  211; 
Campbell  v.  Elkins,  58  W.  Va.  308,  2  L.R.A. 
(N.S.)  159,  52  S.  E.  220;  Slaughter  v.  Hunt- 
ington, 64  W.  Va.  237,  16  L.R.A.(N.S.)  459, 
61  S.  E.  155.  W^e  are  aware  of  no  departure 
from  it,  though  there  are  cases  which  were 
allowed  to  go  to  the  jury  for  inquiry  as  to 
whether  the  plaintiff  had,  or  ought  to  have 
had,  knowledge  of  the  defect.  Thus,  in  Ar- 
thur V.  Charleston,  61  W.  Va.  132,  41  S.  E. 
171,  the  plaintiff  had  fallen  over  a  rope 
stretched  across  the  sidewalk,  no  warning  of 
the  existence  of  which  had  been  given.  To 
have  held  the  plaintiff  bound  to  discover  it 
in  such  an  unexpected  place,  without  any- 
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thing  to  direct  attention  to  it,  would  have 
imposed  upon  him  more  than  ordinary  care. 
Besides,  like  all  other  general  rules,  this  one 
has  its  rare  exceptions.  Thus,  in  Parrish  v. 
Huntington,  67  W.  Va.  286,  60  S.  E.  416, 
the  defense  of  contributory  negligence  was 
eliminated  on  account  of  the  extreme  youth 
of  the  plaintiff,  a  boy  only  five  years  old. 
That  case  is  to  be  further  distinguished  on 
account  of  the  peculiarity  of  the  defect,  it 
being  such  as  might  well  have  been  over- 

I  looked  by  any  traveler.  The  law  does  not 
impose  extraordinary  care.  A  traveler  is 
only  held  to  the  rule  of  reasonable  care  and 
prudence.  He  is  not  supposed  to  have  his 
eyes  always  fixed  upon  the  ground  in  search 
of  obscure  defects.  In  sucH  instances,  the 
case  ordinarily  goes  to  the  jury,  for  inquiry 
as  to  whether  the  plaintiff  had  knowledge 
of  the  defect,  or  ought  to  have  had.  This 
review  of  the  decisions  of  this  court  results 
in  the  conclusion  that  there  has  been  no  de- 
viation from  the  principle  declared  in  Moore 
V.  Huntington,  and  we  are  of  the  opinion 
that  legal  principles,  reason,  and  the  weight 
of  authority,  all  combine  to  sustain  it. 

In  the  case  of  latent  or  hidden  defects, 
not  discoverable  by  the  exercise  of  prudent 
observation,  the  nonapplication  of  the  prin- 
ciple of  preclusion  in  law,  on  the  theory  of 
contributory  negligence,  is  both  obvious  and 
well  settled  by  authority.  Moore  v.  Hunt- 
ington and  Campbell  v.  Elkins,  supra.  Nei- 
ther does  it  apply  when  the  defect,  though 
not  entirely  hidden  and  un discoverable,  is 
so  obscure  that  the  traveler  cannot  be 
deemed,  as  a  matter  of  law,  to  have  had 
knowledge  of  it,  or  to  have  been  bound  to 
know  it  existed.  To  this  class  of  cases  be- 
long Arthur  v.  Charleston,  and  possibly  oth- 
ers. Under  such  circumstances,  the  inquiry 
is  submitted  to  the  jury  for  determination. 
We  think,  too,  that  most  of  the  cases  relied 
upon  in  the  brief  filed  for  the  defendant  in 
error,  to  sustain  the  judgment  of  the  court 
below,  belong  to  this  class,  although  the 
principle  declared  in  some  of  them  is  broad- 
er. While  those  of  the  former  class  assert 
that  a  traveler  upon  a  highway,  seeing  a 
dangerous  place  in  a  road,  and  injured  in 
the  attempt  to  use  it,  may  recover,  provided 
he  exercised  reasonable  care  and  prudence  to 
avoid  injury,  the  evidence  in  most  of  them 
discloses  rather  obscure  defects  causing  dan- 
ger, probably  unknown  to  the  traveler,  or,  if 
dangerous,  so  obscure  in  character  as  not 
to  be  readily  discoverable;  or,  as  in  others 
the  facts  are  not  stated,  it  may  be  presumed 
that  the  evidence  was  of  that  character,  and 
in  still  others  inability  to  avoid  the  defect 
was  disclosed.  In  Gordon  ▼.  Richmond,  83 
Va.  436,  2  S.  E.  727,  without  stating  the 
facts,  the  court  held  that  the  use  of  a  street 

'  by  a  traveler  knowing  it  to  he  in  bad  condi- 
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tion  is  not  per  ae  negligence,  and  that  he  is 
not  bound  to  the  exercise  of  extraordinary 
care.  In  Charlottesville  v.  Stratton,  102  Va. 
95,  45  8.  E.  737,  the  plaintiff's  decedent  had 
been  injured  on  a  defective  street  which  the 
court  says  was  the  only  practicable  approach 
to  his  place  of  destination.  This  case  may 
fall  under  the  rule  of  justification  of  the 
assumption  of  risk  by  necessity.  In  New- 
port News  &  O.  P.  R.  &  Electric  Co.  v. 
Bradford,  100  Va.  231,  40  S.  E.  900,  the 
plaintiff  had  sustained  injury  in  attempting 
to  use  a  crossing  which  the  street  railway 
company  had  obstructed  by  shoveling  snow 
on  it  from  its  track.  The  evidence  tended 
to  show  that  other  persons  had  been  trav- 
eling over  the  snow  bank,  and  that  it  was 
apparently  safe.  This  may  well  be  deemed 
to  have  raised  a  doubt  as  to  whether  the 
defect  was  discoverable  by  the  exercise  of 
prudent  observation.  It  was  not  a  case  of 
baldly  apparent  danger.  In  Bullock  v.  New 
York,  99  N.  Y.  «54,  2  N.  E.  1,  a  portion  of  a 
sidewalk  had  been  removed  in  changing  the 
grade  of  the  street,  and  pieces  of  flagstone 
had  been  placed  at  intervals  for  stepping 
stones,  to  keep  pedestrians  out  of  the  mud. 
The  plaintiff,  in  attempting  to  pass  along 
the  place,  made  a  misstep  and  fell.  The 
New  York  court  of  appeals  held  that  she 
was  entitled  to  recover.  It  may  be  that  all 
the  facts  are  not  stated,  and  the  court  ren- 
dered no  opinion.  For  all  that  appears  here, 
her  use  of  that  street  was  justified  by  ne- 
cessity, there  being  no  other  available  means 
of  going  to  and  from  her  home.  In  Prince 
George's  County  v.  Burgess,  61  Md.  29,  48 
Am.  Rep.  88,  the  plaintiff  had  sustained  in- 
jury in  attempting  to  use  a  defective  bridge, 
the  defect  in  which  consisted  of  a  hole  into 
which  his  horse  fell  and  was  injured.  That 
case  enunciates  the  principle  contended  for 
in  the  brief  for  the  defendant  in  error,  say- 
ing unless  the  road  or  bridge  is  practically 
impassable,  the  traveler  may  use  it,  exer- 
cising reasonable  care  and  prudence,  and,  if 
injured,  may  recover.  This  view  is  sustained 
by  Horton  v.  Ipswich,  12  Cush.  492 ;  Tisdale 
V.  Norton,  8  Met.  392;  Farnum  v.  Concord, 
2  N.  H.  394;  Folsom  v.  Underbill,  36  Vt. 
581.  To  this  may  be  added  Maultby  v.  Leav- 
enworth, 28  Kan.  745;  Reod  v.  Northfield, 
13  Pick.  94,  23  Am.  Dec.  662;  Huntington  v. 
Breen,  77  Ind.  29;  Murphy  v.  Indianapolis, 
83  Ind.  76.  These  cases  apparently  ignore 
the  insurmountable  obstacle  to  recoverv 
raised  by  the  assumption  of  risk, — an  ele- 
ment recognized  and  given  effect  in  every 
action  for  negligence,  when  the  evidence 
clearly  discloses  it,  unless  it  is  justified  on 
some  ground  of  necessity.  The  principle  is 
not  noticed  in  any  of  these  decisions,  and 
may  have  escaped  the  attention  of  the  court 
by  reason  of  its  not  having  been  invoked  by 
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the  defendants.  It  has  been  applied  in 
many  well  considered  decisions  involving 
cases  of  this  kind.  Wellman  v.  Susquehanna 
Depot,  167  Pa.  239,  31  Atl,  566;  Smith  v. 
New  Castle,  178  Pa.  298,  35  Atl.  973 ;  Chil- 
ton V.  Carbondale,  160  Pa.  463,  28  Atl.  833; 
Cosner  v.  Centerville,  90  Iowa,  33,  57  N.  W. 
636;  Clayton  v.  Brooks,  150  111.  97,  37  N.  E. 
574;  Carstesen  v.  Stratford,  67  Conn.  428, 
35  Atl.  276;  Cook  v.  Atlanta,  94  Ga.  613,  19 
S.  £.  987.  In  some  of  these  cases,  the  plain- 
tiff was  held  guilty  of  contributory  negli- 
gence on  the  theory  of  having  assumed  risk 
as  a  matter  of  law,  and  nonsuits  were  or- 
dered. In  others,  the  question  of  contribu- 
tory negligence  was  submitted  to  the  jury. 
The  practice  in  the  courts  of  the  different 
jurisdictions  varies  in  respect  to  the  prov- 
inces of  the  court  and  jury  in  dealing  with 
evidence  of  such  negligence,  some  of  them 
holding  that  the  question  is  always  for  the 
jury,  and  never  for  the  court.  The  practice 
in  this  state  is  contrary  to  this  view.  When 
a  clear  case  of  contributory  negligence  is 
disclosed  by  the  evidence,  the  court  takes  the 
case  from  the  jury,  upon  a  proper  applica- 
tion for  such  action,  such  as  a  motion  to 
exclude  the  evidence,  a  motion  to  direct  a 
verdict  for  the  defendant,  or  a  demurrer  to 
the  evidence.  Phillips  v.  Ritchie  County, 
31  W.  Va.  477,  7  S.  E.  427;  Foley  v.  Hunt- 
ington, 51  W.  Va.  396,  41  S.  E.  113;  Snoddy 
V.  Huntington,  37  W.  Va.  Ill,  16  S.  E.  442; 
Graham  v.  Newburg  Orrel  Coal  &  Coke  Co. 
38  W.  Va.  273,  18  S.  E.  584;  Woodell  v. 
Wdst  Virginia  Improv.  Co.  38  W.  Va.  23, 
17  S.  E.  386;  Hanley  v.  Huntington,  37  W. 
Va.  578,  16  S.  E.  807 ;  Childrey  v.  Hunting- 
ton, 34  W.  Va.  457,  11  L.R.A.  313,  12  S.  E. 
536;  Slaughter  v.  Huntington,  64  W.  Va. 
237,  16  L.R.A.(N.S.)  459,  61  S.  E.  155.  This 
difference  in  practice  may  account  for  ap- 
parent, not  real,  contrariety  in  some  of  the 
decisions.  Another  principle  asserted  by  the 
courts  generally,  though  correct,  has  a  ten- 
dency to  mislead.  It  is  that  the  use  of  a 
road  by  a  traveler  with  knowledge  of  its  bad 
condition  is  not  per  se  negligence.  On  its 
face  this  principle  seems  to  be  inconsistent 
with  preclusion  from  recovery  by  assump- 
tion of  risk.  It  seems  necessarily  to  imply 
a  right  to  use  in  a  careful  manner  a  bad 
road,  and  recover  in  case  of  injury,  but  this 
is  not  necessarily  true.  Rightly  interpreted, 
the  expression  means  no  more  than  that  the 
citizen  may  use  such  a  road  with  knowledge 
of  its  condition,  and  still  recover  for  injury, 
if  the  circumstances  were  such  as  to  justify 
the  assumption  of  risk  on  the  ground  of  ne- 
cessity, and  he  exercised  care;  and  also 
when  the  injury  was  caused  not  by  the  open 
and  apparent  defects  of  which  the  plaintiff 
had  knowledge,  but  by  another  latent,  hid- 
den defect  in  the  same  street  or  walk,  of 
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'which  he  had  no  knowledge,  as  in  the  case 
of  Moore  v.  Huntington.  Although  in  that 
case  there  were  patent  defects,  the  injury 
did  not  result  from  them,  but  did  result 
from  an  unknown  defect.  The  latter  being 
the  proximate  cause  of  the  injury,  the  court 
held  that  the  plaintiff  was  not  precluded 
from  recovery  by  his  knowledge  of  the  other 
defects,  which  did  not  cause  the  injury,  and 
accordingly  observed  that  the  use  of  a  street 
or  sidewalk  known  to  be  defective  is  not 
per  86  negligence.  Other  instances  in  which 
a  like  ruling  would  be  made  are  easily  con- 
ceivable, as  a  mud  hole  in  a  road,  apparently 
nothing  more  than  an  ordinary  defect,  but, 
in  reality,  the  cover  of  a  bed  of  quicksand, 
or  a  hole  of  sufficient  depth  to  swallow  up 
horse  and  rider,  or  vehicle  and  team. 

We  think  the  authorities  and  principles 
adverted  to  abundantly  sustain  the  view 
that  knowledge  of  a  defect  imposes  upon  the 
traveler  the  duty  to  adopt  reasonable  meas- 
ures for  his  protection,  when  practicable, 
such  as  deviation  from  his  course,  variation 
of  his  manner  of  travel  or  use,  and  reason- 
able precautions  against  injury  when  the 
circumstances  afiford  him  no  alternative. 
Though  the  public  owes  him  the  duty  of  pro- 
viding safe  and  convenient  highways,  lack 
of  them  does  not  justify  recklessness  on  his 
part  or  disregard  of  his  own  safety  and 
that  of  his  property.  Well-settled  general 
principles  of  law,  universally  observed  in 
negligence  cases,  condemn  such  conduct.  He 
must  seek  redress  in  some  other  way,  and, 
if  there  be  none,  he  is  without  remedy.  To 
avoid  conflict  with  these  principles,  he  must 
sufifer  reasonable  abatement  of  his  strict  le- 
gal rights,  and  make  slight  sacrifices,  when 
a  public  highway  is  the  subject-matter  of 
that  right,  as  well  as  when  other  things  con- 
stitute its  subject-matter.  We  are  not  called 
upon  here  to  define  the  exact  limits  of 
forbearance  and  sacrifice  thus  imposed,  and 
do  not  attempt  to  do  so,  but  it  may  well  be 
doubted  whether  a  traveler  can  assume  the 
risk  of  a  known  danger  or  go  extra  viam, 
if  the  obstruction  or  defect  in  the  highway 
is  temporary  and  susceptible  of  remedy  by 
himself,  without  any  serious  delay  or  un- 
reasonable effort.  Morey  v.  Fitzgerald,  56 
Vt.  487,  48  Am.  Rep.  811;  Elliott,  Roads  & 
Streets,  §  14. 

It  will  be  our  duty  under  these  princi- 
ples, to  affirm  the  judgment,  unless  the  evi- 
dence makes  it  reasonably  certain  that  there 
was  a  safe  way  by  which  the  plaintiff  could 
have  reached  his  destination,  without  com- 
ing in  contact  with  the  mud  hole  in  ques- 
tion, and  without  serious  delay;  and,  fur- 
ther, that,  if  there  was  not  such  a  way,  he 
attempted  to  drive  around  the  defect  in  a 
negligent  manner.  On  tlie  subject  of  a  safe 
way  by  some  other  road,  the  evidence  is  in 
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great  confusion.  The  plaintiff  and  some 
other  witnesses  mention  a  way  partly  pub- 
lic and  partly  over  private  lots  as  being 
passable  and  safe,  but  they  leave  it  wholly 
uncertain  whether  the  mud  hole  could  be 
avoided  by  using  it.  That  way  seems  to 
come  to  the  Pike  at  Harden's  store,  where 
the  defect  was;  the  only  advantage  being 
avoidance  of  contact  with  part  of  the  hole. 
The  part  that  would  be  thus  crossed  may 
not  have  been  as  dangerous  as  the  other,  the 
end  next  to  the  corduroy,  but  the  evidence 
does  not  say  so.  We  are  of  the  opinion, 
therefore,  that  it  was  for  the  jury  to  say 
whether  the  plaintiff  unnecessarily  assumed 
the  risk  incident  to  his  attempt  to  go  by 
way  of  the  Pike.  Then  it  logically  follows 
that  it  was  the  province  of  the  jury  to  say 
whether,  having  the  right  to  assume  the 
risk,  he  drove  carefully  and  prudently.  His 
failure  to  get  off  the  wagon  when  attempt- 
ing the  difficult  feat  which  resulted  in  his 
injury  is  relied  upon  as  an  undisputed  act 
of  negligence,  but  we  think  that  was  a  ques- 
tion for  the  jury,  as  it  pertains  to  the  man- 
ner of  using  the  defective  portion  of  the 
road,  rather  than  the  right  to  use  it.  In 
other  words,  having  the  right  to  assume  the 
risk,  because  there  was  no  other  safe  way, 
it  was  inciunbent  upon  the  plaintiff  to  exer- 
cise ordinary  care  in  using  the  defective 
portion  of  the  road.  Proof  that  he  had  pre- 
viously driven  around  the  mud  hole  without 
injury,  as  he  was  attempting  to  do  when 
hurt,  made  this  also  a  jury  question. 

These  conclusions  result  in  an  affirmance 
of  the  judgment. 


WISCONSIN  SUPREME  COURT. 

ANTON  STEFFEN,   Admr.,  etc.,  of  Anna 
Steffen,  Deceased,  Appt., 

V. 

JOHN  McNAUGHTON,  Respt. 

(—  Wis.  — ,  124  N.  W.  1016.) 

Antomobile  —  dangerous  machine  — 
negligence  of  chauffeur  —  liability  of 
owner. 

1.  An  automobile  is  not  per  se  a  danger- 
ous machine,  so  as  to  charge  the  owner 
with  liability  for  injuries  inflicted  upon 
strangers  during  its  use  by  a  chauffeur  in 

Note,  ^' Liiability  of  owner  for  injuries 
caused  by  automohile  while  being 
used  by  servant  for  hia  own  btisi^ 
ness  or  pleasure. 

The  earlier  cases  upon  this  question  will 
be  found  collected  in  the  case  notes  to  Dan- 
forth  V.  Fisher,  21  L.R.A.(N.S.)  93;  Jones 
V.  Hoge,  14  L.R.A.(N.S.)  216;  Hayes  v. 
Wikins,  9  L.R.A.(N.S.)  1035;  and  Christy 
V.    Elliott,    1    L.R.A.(N.S.)     215.      Atten- 
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whose  possession  the  owner  negligently  per- 
mits it  to  be. 

Master  —  antomoblle  owner  —  negli- 
gence of  chanffeur  —  scope  of  em- 
ployment. 

2.  A  chauffeur  employed  by  the  owner 
of  an  automobile  to  care  for  the  machine 
and  operate  it  at  the  request  and  direction 
of  the  owner,  or  any  member  of  his  family, 
and  who  is  to  go  to  his  home  for  his  mid- 
day meal,  is  no^  when  using  the  automobile 
to  go  to  such  meal,  without  the  permission  or 
knowledge  of  the  owner,  acting  within  the 
scope  of  his  employment,  so  as  to  render  the 
owner  liable  for  his  negligent  act  in  in- 
juring a  pedestrian  with  the  machine. 

(February  22,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Outagamie  Coun- 


ty in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  the  death  of  plain- 
tiff's intestate,  which  was  alleged  to  have 
been  caused  by  the  negligence  of  defendant's 
servant.    Afi^med. 

Statement  by  Slebecker,  J.: 

On  July  3,  1907,  Anna  Steffen  was  struck 
and  killed  in  the  city  of  Appleton  by  an 
automobile  which  was  operated  by  the 
chauffeur  of  the  defendant.  The  deceased 
came  from  Lawrence  street,  running  east 
and  west,  and  was  crossing  a  part  of  State 
street,  running  north  and  south.  As  she 
approached  State  street  from  the  west  on 
Lawrence  street,  she  signaled  a  street  car 
coming  from  the  south  on  State  street  to 
stop.  The  car  waited  for  her,  and  Avhen  she 
was  about  midway  between  the  curb  and  the 


tion  is  here  called  to  a  few  cases  since  decid- 
ed. 

In  Ingraham  v.  Stockamore,  63  Misc.  114. 
118  N.  Y.  Supp.  399,  holding  that  the  own- 
er of  an  automobile  will  be  answerable  for 
his  chauffeur's  negligence,  where  he  permits 
him  to  use  it  in  order  to  take  a  trip  for  his 
own  pleasure,  the  court  said,  with  reference 
to  an  instruction  that  the  owner  would  be  li- 
able for  the  negligence  of  anyone  whom  he 
permits  to  operate  it  on  the  public  street: 
*'The  lenfal  proposition  contained  in  this  in- 
struction is  no  doubt  a  novel  one,  but  finds 
full  justification  in  the  novelty  of  the  situ- 
ation. The  responsibility  which  should  be 
imposed  upon  owners  of  automobiles  must 
be  measured  by  the  character  of  the  ma- 
chines, the  place  where  they  are  used,  and 
tVe  dangers  attending  their  use. .  Automo- 
biles are  dangerous.  ...  It  would  seem 
.  .  .  [from  the  provisions  of  the  statute 
regulating  the  use  and  operation  of  automo- 
biles] that  the  legislature  regarded  ...  . 
[them]  as  dangerous  machines,  and  that 
their  owners  should  be  under  special  lia- 
bilities for  the  manner  in  which  they  oper- 
ate them.  No  such  restrictions  have  ever 
been  imposed  on  other  methods  of  transpor- 
tation on  highways.  It  is  absurd  to  say 
that  an  automobile  is  no  more  dangerous 
than  a  team  of  horses.  ...  An  auto- 
mobile being  a  dangerous  machine,  its  owner 
should  be  held  responsible  for  the  manner 
in  which  it  is  used;  and  his  liability  should 
extend  to  its  use  by  anyone  with  his  con- 
sent. He  may  not  deliver  it  over  to  anyone 
he  pleases,  and  not  be  responsible  for  the 
consequences.  ...  In  cases  where  an 
automobile  is  used  without  the  consent  of 
its  owner,  the  latter  should  not  be  responsi- 
ble: but  in  those  cases  where  an  automobile 
is  operated  on  the  highway  with  the  consent 
of  the  owner,  he  should  be  responsible.  The 
impression  of  the  justice  .  .  .  [in  Cun- 
ningham V.  Castle,  127  App.  Div.  580,  111 
N.  y.  Supp.  1067]  seems  to  be  that  the  court, 
in  dealing  with  a  case  in  which  an  automo- 
bile is  concerned,  is  bound  by  the  rules 
which  have  application  to  horses,  sailboats, 
and  motor  launches;  but  the  court  is  not  so 
26  L.R.A.(N.S.) 


limited.  It  must  make  use  of  a  rule  which 
meets  the  conditions;  and  if  there  exists  no 
rule  applicable,  then  it  must  promulgate 
one  that  will  be  applicable." 

The  last  case  is  opposed  to  Cunningham  v. 
Castle,  supra,  which  was  decided  upon  simi- 
lar facts  (see  the  case  note  to  Danforth  v. 
Fisher,  supra). 

But,  on  the  other  hand,  as  shown  by  the 
notes  to  Danforth  v.  Fisher;  Jones  v.  Hoge; 
Hayes  v.  Wilkins;  and  Christy  v.  Elliott, — 
supra,  the  weight  of  authority  is  in  harmony 
with  STEFrEN  V.  McNauohton. 

Thus,  it  was  held  in  Howe  v.  Leighton 
( N.  H.)  76  Atl.  102,  that  the  owner  of  an  au- 
tomobile will  not  be  liable  for  the  negligence 
of  his  chauffeur  in  operating  it  for  his  own 
pleasure  without  the  former's  consent.  Fol- 
lowing Danforth  v.  Fisher,  75  N.  H.  Ill,  21 
L.R.A.(N.S.)   93,  76  Atl.  535. 

So,  it  was  held  in  Durham  v.  Strauss,  38 
Pa.  Super.  Ct.  620,  that  a  nonsuit  was  prop- 
erly granted  where  it  appeared  that  the  de- 
fendant's chauffeur  had  taken  the  form- 
er's automobile*  contrary  to  general  orders 
not  to  do  so,  and  an  injury  was  inflicted 
while  it  was  being  operated  by  a  third  per- 
son whom  the  chauffeur  permitted  to  run 
it,  notwithstanding  the  latter's  excuse  for 
taking  the  machine  was  that  the  carburetor 
needed  adjusting,  which,  however,  was  met 
by  proof  that  it  was  not  his  duty  to  repair 
it,  and  that  it  was  unnecessary  to  take  it 
from  the  garage  for  such  purpose. 

And  the  case  of  Dowling  v.  Robinson,  43 
Irish  Law  Times,  210  (as  digested  in  But- 
terworths's  Dig.  1909,  Supp.)  is  stated  to 
hold,  one  justice  dissentins^,  however,  that 
the  owner  of  an  automobile  is  not  respon- 
sible for  the  negligence  of  one  employed  by 
him  to  test  motors,  when,  at  the  time  he  in- 
flicted a  negligent  injury,  he  was  driving  a 
car  without  the  master's  permission. 

As  to  the  liability  of  a  master  for  injury 
done  by  a  servant  to  third  persons,  in  the 
use  of  dangerous  agencies,  aside  from  auto- 
mobiles, placed  in  his  custody,  see  the  sub- 
ject note  to  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Currie,  10  L.R.A.(N.S.)   367. 
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street  car,  she  turned  her  head,  and  Baw 
the  automobile  approaching  from  the  north. 
She  stopped,  hesitated,  and  probably  turned, 
and  had  taken  a  step  backward,  when  she 
was  struck.  She  died  shortly  after.  Tho 
chauffeur  had  had  about  five  months'  ex- 
perience in  the  handling  of  automobiles, 
and  had  been  in  the  employ  of  the  defend- 
ant a  little  less  than  two  months.  At  the 
time  of  the  accident,  the  chauffeur  was 
alone  in  the  automobile,  and  was  going  to 
his  home  for  dinner.  There  is  evidence  that 
he  saw  the  deceased  step  from  the  curb 
when  he  was  about  150  feet  from  her;  that 
he  continued  on  his  course  without  slacking 
the  speed  of  the  car,  and  that  he  attempted 
to  pass  between  her  and  the  curb.  He 
claims  that  the  deceased  caused  the  col- 
lision by  necrligently  stepping  back  toward 
the  curb  and  in  front  of  the  automobile, 
that  he  had  turned  toward  the  curb  to  pass 
her,  and  that  it  was  impossible  for  him  to 
avoid  the  collision,  because  the  space  be- 
tween her  and  the  curb  was  insufficient  for 
him  to  pass.  The  evidence  varies  much  as 
to  the  rate  of  speed  at  which  the  car  was 
traveling.  The  distance  between  the  curb 
and  the  street  car  was  about  20  feet,  and 
the  deceased  was  struck  when  9  or  10  feet 
from  the  curb.  The  automobile  was  a  five 
pasaennrer,  thirty  horse-power  machine.  It 
was  112  inches  long,  and  67  inches  wide. 
It  woijEfhed  between  3,000  and  3,600  pounds. 
The  chauffeur  had  full  charge  of  the  au- 
tomobile under  the  direction  of  the  defend- 
ant and  his  family,  and  under  his  contract 
of  employment.  Under  the  contract  of  em- 
ployment, the  defendant  did  not  furnish 
the  chauffeur  with  his  meals,  and  the  chauf- 
feur went  to  his  home  for  them.  During 
the  chauffeur's  employment  by  the  defend- 
ant, he  had  taken  the  machine  to  a  shop 
for  repairs,  and  had  taken  and  used  it  to 
go  to  his  dinners,  perhaps  ten  times.  He 
had  not  been  directed  by  his  employer  to 
use  the  niacliinc  for  this  purpose,  and  he 
had  never  obtained  permission  so  to  use  it. 
The  defendant  testified  that  lie  did  not  see 
the  chauffeur  so  use  the  machine,  and  that 
he  did  not  know  that  he  so  used  it.  This  is 
an  appeal  from  the  order  of  the  court  di- 
recting a  verdict  for  the  defendant,  and 
from  the  judgment  on  the  verdict. 

Messrs.  H.  C.  Sloan  and  A.  M.  Spencer, 
with  Mr.  J.  £lnicr  liChr,  for  appellant: 

The  master  is  liable  for  the  negligent  act 
of  his  chauffeur,  notwithstanding  he  was 
using  the  car  for  his  own  benefit. 

Joel  v.  Morison,  6  Car.  &  P.  501;  Bir- 
mingham Waterworks  Co.  v.  Hubbard,  85 
Ala.  179,  7  Am.  St.  Rep.  36,  4  So.  607; 
Venables  v.  Smith,  L.  R.  2  Q.  B.  Div.  270; 
N^blesville  &  E.  Gravel  Road  Co.  v.  Cause, 
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76  Ind.  142,  40  Am.  Rep.  224;  Bowler  ▼• 

O'Connell,  162  Mass.  319,  27  L.R.A.  174, 
44  Am.  St.  Rep.  359,  38  N.  E.  498;  Pitts- 
burgh, C.  &  St.  L.  R.  Co.  Y.  Shields,  47 
Ohio  St.  387,  8  L.R.A.  464,  21  Am.  St.  Rep. 
840,  24  N.  E.  668 ;  Nashville  &  C.  R.  Co.  y. 
Starnes,  9  Heisk.  52,  24  Am.  Rep.  296; 
Broderick  v.  Detroit  Union  R.  Station  & 
Depot  Co.  56  Mich.  261,  56  Am.  Rep.  382, 
22  N.  W.  802;  Sleath  v.  Wilson,  9  Car.  ft 
P.  607;  Whitman  v.  Pearson,  37  L.  J.  C.  P. 
N.  S.  156;  Ritchie  v.  Waller,  63  Conn.  155, 
27  L.R.A.  161,  38  Am.  St.  Rep.  361,  28 
Atl.  29;  Quinn  ▼.  Power,  87  N.  Y.  535,  41 
Am.  Rep.  392 ;  Patten  v.  Rea,  2  C.  B.  N.  S. 
606;  Kimball  v.  Cushman,  103  Mass.  194,  4 
Am.  Rep.  528;  Rounds  v.  Delaware,  L.  k 
W.  R.  Co.  64  N.  Y.  129,  21  Am.  Rep.  597; 
Ewald  v.  Chicago  &  N.  W.  R.  Co.  70  Wis. 
420,  5  Am.  St.  Rep.  178,  36  N.  W.  12;  Mc- 
Gregor V.  Auld,  83  Wis.  539,  53  N.  W.  845 ; 
Helmke  v.  Thilmany,  107  Wis.  216,  83 
N.  W.  360;  Limpus  v.  London  General 
Omnibus  Co.  1  Hurlst.  &  C.  526,  17  Eng. 
Rul.  Cas.  258;  Wolfe  v.  Mersereau,  4  Duer, 
473;  Mott  v.  Consumers'  Ice  Co.  73  N.  Y. 
543;  Arasmith  v.  Temple,  11  111.  App.  39; 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Kirk,  102 
Ind.  399,  52  Am.  Rep.  675,  1  N.  E.  849. 

Automobiles  are  dangerous  agencies. 

lAgraham  y.  Stockamore,  63  Misc.  114, 
118  N.  Y.  Supp.  399;  Weil  v.  Kreutzer 
(Ky.)  24  L.R.A.(N.S.)  657,  121  S.  W.  471; 
McFern  v.  Gardner,  121  Mo.  App.  1,  97  S. 
\V.  972;  Hall  V.  Compton,  130  Mo.  App. 
676,  108  S.  W.  1122;  Indiana  Springs  Co. 
V.  Brown,  165  Ind.  465,  1  L.R.A.  ( N.S. )  238, 
74  N.  E.  616,  6  A.  &  E.  Ann.  Cas.  656; 
Dudley  v.  Northampton  Street  R.  Co.  202 
>ra9s.  443,  23  L.R.A.(N.S.)  561,  89  N.  E. 
25;  Barmore  v.  Vicksburg,  S.  &  P.  R.  Co. 
85  Miss.  426,  70  L.R.A.  627,  38  So.  210,  3 
A.  &  E.  Ann.  Cas.  594. 

Messrs.  Doe  &  Ballhorn,  for  respondent: 

A  master  is  not  liable  for  his  S3rvant's 
negligence  in  driving  an  automobile  too 
fast,  when  the  driver  is  using  it  for  his  own 
purposes. 

Patterson  v.  Kates,  162  Fed.  481 ;  Slater 
V.  Advance  Thresher  Co.  97  Minn.  305.  107 
N.  W.  133;  Lotz  v.  Hanlon,  217  Pa.  339, 
10  L.R.A.(N.S.)  202,  118  Am.  St.  Rep.  922, 
66  Atl.  525,  10  A.  &  E.  Ann.  Cas.  731; 
Stewart  v.  Baruch,  103  App.  Div.  577,  93 
N.  Y.  Supp.  161;  Clark  v.  Buckmobile  Co. 
107  App.  Div.  120,  94  N.  Y.  Supp.  771; 
Reynolds  v.  Buck,  127  Iowa,  601,  103  N. 
W.  946;  Quigley  v.  Thompson,  211  Pa.  107, 
60  Atl.  506;  Evans  v.  A.  L.  Dyke  Auto- 
mobile Supply  Co.  121  Mo.  App.  266,  101  S. 
W.  1132;  Jones  v.  Hoge,  47  Wash.  663,  14 
L.R.A, (N.S.)  216,  125  Am.  St.  Rep.  915, 
92  Pac.  433;  McCarthy  y.  Timmins,  178 
Mass.  378,  86  Am.  St  Rep.  490,  69  N.  E. 
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1038;  Herlihy  ▼.  Smith,  116  Mass.  265; 
New  York,  L.  E.  &  W.  R.  Co.  v.  New  Jer- 
sey Electric  R.  Co.  60  N.  J.  L.  338,  38  Atl. 
828,  affirmed  in  61  N.  J.  L.  287,  43  L.R.A. 
849,  41  Atl.  1116;  Doran  ▼.  Thomsen,  74 
N.  J.  h*  445,  06  Atl.  897;  Cunningham  ▼. 
Castle,  127  App.  Div.  680,  111  N.  Y.  Supp. 
1067;  Huddy,  Automobiles,  pp.  226,  246, 
247,  260;  Sarver  v.  Mitchell,  35  Pa.  Super. 
Ct.  69;  Danforth  v.  Fisher,  76  N.  H.  Ill, 
21  L.R.A.(N.S.)  93,  71  Atl.  535;  Parsons 
V.  Wisner,  113  N.  Y.  Siipp.  922;  Bohan  v. 
Metropolitan  Exp.  Co.  122  App.  Div.  590.. 
107  N.  Y.  Supp.  530;  Bravcrman  v.  Hart, 
105  N.  Y.  Supp.  107;  Lewis  v.  Amorous,  3 
Ga.  App.  50,  59  S.  E.  333;  Berry,  Automo- 
l)ile8,  p.  126;  Garretzen  v.  Duenckel,  60  Mo. 
104,  11  Am.  Rep.  406;  Fiake  v.  Enlers,  73 
Conn.  338,  47  Atl.  681;  Fish  v.  Coolidge, 
47  App.  Div.  159,  62  N.  Y.  Supp.  238 ;  Bard 
V.  Yohn,  26  Pa.  482;  Way  v.  Powers,  57 
Vt.  135;  Hiroux  v.  Baum,  137  Wis.  197, 
19  L.R.A.(N.S.)  332,  118  N.  W.  633;  Mad- 
dox  V.  Brown,  71  Me.  432,  36  Am.  Rep.  336; 
Winkler  v.  Fisher,  95  Wis.  355,  70  N.  W. 
477;  Kumba  v.  Gilham,  103  Wis.  312,  79 
N.  W.  326. 

If  the  servant  steps  aside  from  his  mas- 
ter's business,  for  however  short  a  time, 
to  do  an  act  not  connected  with  such  busi- 
ness, the  relation  of  master  and  servant  is 
suspended,  and  the  act  of  the  servant  dur- 
ing such  intervals  is  not  to  be  attributed  to 
the  master. 

Berry,  Automobiles,  126,  127;  Sullivan  ▼. 
Morrice,  109  III.  App.  660;  Morier  v.  St. 
Paul,  M.  &  M.  R.  Co.  31  Minn.  351,  47  Am. 
Rep.  793,  17  N.  W.  952;  Bavmore  v.  Vicks- 
burg,  S.  &  P.  R.  Co.  85  Miss.  426,  70  L.R.A. 
627,  38  So.  210,  3  A.  &  E.  Ann.  Cas.  594; 
Cosgrove  v.  Ogden,  49  N.  Y.  255,  10  Am. 
Rep.  361;  McCarthy  v.  Timmins,  supra; 
Higgins  V.  Western  U.  Teleg.  Co.  166  N. 
Y.  75,  66  Am.  St.  Rep.  537,  50  N.  E.  600; 
Foster-Herbert  Cut  Stone  Co.  v.  Pugh,  115 
Tenn.  688,  4  L.R.A.(N.S.)  804,  112  Am. 
St.  Rep.  881,  91  S.  W.  199;  Slater  v.  Ad- 
vance Thresher  Co.  supra;  Mouse  v.  A.  N. 
Kellogg  Newspaper  Co.  68  Minn.  406,  69 
N.  W.  941;  Clancy  v.  Barker,  69  L.R.A. 
663,  66  C.  C.  A.  469,  131  Fed.  161;  Cava- 
nagh  V.  Dinsmore,  12  Hun,  465;  Storey  v. 
Ashton,  L.  J.  38  Q.  B.  223;  King  v.  New 
York  C.  &  H.  R.  R.  Co.  66  N.  Y.  181,  23 
Am.  Rep.  37. 

An  act  of  the  servant  is  not  necessarily 
within  the  scope  of  his  employment  because 
it  was  the  intention  of  the  servant  to  serve 
or  benefit  the  master. 

Berry,  Automobiles,  130,  131:  Brown  v. 
Jarvis  Engineering  Co.  166  Mass.  76,  32 
L.R.A.  606,  65  Am.  St.  Rep.  382,  43  N.  E. 
1118;  Daniel  v.  Atlantic  Coast  Line  R.  Co. 
26  L.R.A.(N.S.)  25 


136  N.  C.  517,  67  L.R.A.  456,  48  S.  E.  816, 
1  A.  &  E.  Ann.  Cas.  718. 

The  test  of  the  liability  of  the  master  is 
the  determination  of  the  question  whether 
the  servant — assuming  him  to  have  been 
negligent,  and  the  deceased  free  from  negli- 
gence— ^was  acting,  at  the  time,  within  the 
scope  of  hii  employment;  that  is  to  say, 
doing  any  act  in  furtherance  of  his  master's 
business  as  distinguished  from  his  own  busi- 
ness or  pleasure. 

Berry,  Automobiles,  §  144;  Barmore  v. 
Vicksburg,  S.  &  P.  R.  Co.  and  Cosgrove  v. 
Ogden,  supra;  Gregory  v.  Ohio  River  R.  Co. 
37  W.  Va.  606,  16  S.  E.  819. 

An  automobile  is  not  a  ''dangerous  ap- 
pliance" in  the  sense  that  a  master  who  in- 
trusts the  custody  and  control  of  a  dan- 
gerous appliance  or  agency  to  the  manage- 
ment of  a  servant  cannot  avoid  responsibil- 
ity for  injuries  inflicted  thereby,  because 
the  servant,  in  the  particular  act  com- 
plailied  of,  was  acting  outside  the  scope  of 
his  employment. 

Berry,  Automobiles,  §  145;  Barmore  ▼. 
Vicksburg,  S.  &  P.  R.  Co.  supra;  Merschel  v. 
Louisville  &  N.  R.  Co.  121  Ky.  620,  86  S. 
W.  710;  Cleveland,  C.  &  C.  R.  Co.  v.  Keary, 
3  Ohio  St.  201;  Jones  v.  Hoge;  Cunning- 
ham V.  Castle;  King  v.  New  York  C.  &  H. 
R.  R.  Co.;  Slater  v.  Advance  Thresher  Co.; 
and  Garretzen  v.  Duenckel, — supra. 

Slebecker,  J.,  delivered  the  opinion  of 
the  court: 

The  questions  as  to  the  defendant's  lia- 
bility which  arise,  if  it  be  assumed  that  the 
evidence  permitted  the  inferences  that  the 
chauffeur's  negligence  was  the  proximate 
cause  of  decedent's  injuries,  and  that  she 
was  free  from  contributory  negligence,  are 
these:  First,  Is  an  automobile  per  ae  a 
dangerous  machine?  And,  secondly.  Was 
the  chauffeur  acting  within  the  scope  of  his 
employment  while  driving  the  car  at  the 
time  of  the  accident? 

Upon  the  first  inquiry  we  discover  noth- 
ing in  the  construction,  operation,  and  use 
of  the  automobile  requiring  that  it  be 
placed  in  the  category  with  the  locomotive, 
ferocious  animals,  dynamite,  and  other  dan* 
gerous  contrivances  and  agencies.  When 
properly  handled  and  used,  automobiles  are 
as  readily  and  effectually  regulated  and 
controlled  as  other  vehicles  in  common  use, 
and,  when  so  used,  they  are  reasonably  free 
from  dangers.  The  dangers  incident  to 
their  use  as  motor  vehicles  are  commonly 
the  result  of  the  negligent  and  reckless  con- 
duct of  those  in  charge  of  and  operating 
them,  and  do  not  inhere  in  the  construc- 
tion and  use  of  the  vehicles.  It  is  well 
known  that  they  are  being  devoted  to  and 
used  for  the  purposes  of  traffic,  and  as  con* 
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veyances  for  the  pleasure  and  conveuienco  | 
of  all  classes  of  persons,  and  without  men 
ace  to  the  safety  of  those  using  them  or  to 
others  upon  the  same  highway  when  they 
are  operated  Avith  reasonable  care.  The  de- 
fendant cannot  therefore  be  held  liable  upon 
the  ground  that  the  automobile  is  a  dan- 
gerous contrivance.  This  view  has  been 
adopted  by  the  courts  in  the  following  cases. 
Slater  v.  Advance  Thresher  Co.  97  Minn. 
305,  107  N.  W.  133;  Mclntyre  v.  Orner, 
166  Ind.  57,  4  L.R.A.(N.S.)  1130,  117  Am. 
St.  Rep.  369,  76  N.  E.  750,  8.  A.  &  E.  Ann. 
Cas.  1087;  Lewis  v.  Amorous,  3  Ga.  App. 
60,  59  S.  E.  338;  Jones  v.  Hoge,  47  Wash. 
663,  14  L.R.A.(N.S.)  216,  126  Am.  St.  Rep. 
915,  92  Pac.  433;  Cunningham  v.  Castle, 
127  App.  Div.  630,  111  N.  Y.  Supp.  1067. 

Whether  the  chauffeur,  at  the  time  of  the 
accident,  was  acting  Avithin  the  scope  of  his 
employment,  involves  an  inquiry  into  the 
contract^  of  his  employment,  and  the  relation 
of  his  acts  at  the  time  of  the  accident  to 
the  service  he  actually  performed  pursuant 
to  his  employment.  The  facts  are  that, 
under  his  contract  of  service  Avith  John  Mc- 
Naughton,  the  owner  of  the  automobile  and 
the  defendant  in  this  case,  he  was  to  care 
for  and  operate  the  machine  at  the  request 
and  direction  of  the  defendant  or  any  mem- 
ber of  his  family;  that  he  was  to  devote 
his  time  to  the  performance  of  such  services 
during  the  day,  and  was  to  perform  the 
actual  duties  of  a  chauffeur;  that  the  de- 
fendant did  not  undertake  to  furnish  him 
his  meals,  and  for  his  midday  meal  he  was 
allowed  to  go  to  his  home,  about  1  mile 
distant  from  the  defendant's  residence, 
where  the  automobile  was  kept;  that  he 
usually  walked  to  his  home  for  this  meal; 
that  he  had  used  the  automobile,  probably 
ten  times,  to  make  this  trip,  without  ob- 
taining the  permission  or  consent  of  the 
defendant  or  any  member  of  his  family  so 
to  do;  that  he  so  used  the  machine  on  the 
day  in  question;  and  that  he  passed  in  and 
out  of  the  defendant's  premises  adjacent  to 
the  house  on  such  occasions,  and  that  the 
defendant  was  at  his  home  on  some  of 
them.  The  defendant  testifies  that  he  at 
no  time  gave  permission  to  or  authorized 
the  chauffeur  to  so  use  the  automobile,  and 
that  he  had  no  knowledge  that  it  was  being 
used  by  him  for  this  purpose. 

It  is  obvious  from  the  conditions  of  the 
contract  of  employment  that  it  did  not  em- 
brace the  use  of  the  automobile  by  the 
chauffeur  for  going  to  his  meals;  and  the 
question  therefore  is:  Do  the  facts  war- 
rant the  inference  that  this  use  of  it  by 
the  chauffeur  was,  under  the  circumstances 
of  the  case,  "a  permissive  privilege  granted 
to  .  .  .  [him],  of  which  he  availed 
himself,  to  facilitate  his  labor  and  service, 
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and  .  .  .  equally  connected  with  it  and 
the  relation  of  master  and  servant?"  Ewald 
V.  Chicago  &  N.  W.  R.  Co.  70  Wis.  428,  5 
Am.  St.  Rep.  178,  36  N.  W.  15.  It  is  strenu- 
ously urged  that  the  evidence  on  this  sub- 
ject permits  of  such  an  inference.  This  con- 
tention is  made  on  the  grounds  that  the 
chauffeur  used  this  machine  to  further  hit 
master's  interests;  that  he  thereby  reduced 
the  time  for  getting  his  meals,  and  thus 
was  able  to  devote  more  time  to  the  serv- 
ice of  the  defendant;  that  the  defendant 
gave  him  the  control  of  the  machine  for  the 
day  without  restriction,  thereby  enabling 
him  to  use  it  for  this  purpose;  and  that 
these  and  all  the  other  conditions  of  his 
employment  and  service  make  the  use  of 
the  machine  on  these  occasions  one  within 
the  privileges  of  his  service,  for  facilitating 
his  labor  and  service,  thus  bringing  it  with- 
in the  scope  and  course  of  his  employment. 
We  are  of  opinion  that  the  facts  of  the  case 
do  not  permit  of  this  inference.  The  con- 
ditions of  the  contract  of  employment,  un- 
der which  the  chauffeur  was  to  provide  him- 
self Avith  meals,  carried  with  it  the  fur* 
ther  condition  that  he  Avas  to  haA^e  the  re- 
quired time  at  noonday,  and  mi.'^lit  leave 
the  service  for  such  a  period  of  time  as 
was  required  under  the  circumstances,  for 
this  personal  and  private  purpose.  While 
he  was  so  engaged,  his  employment  and  the 
relation  of  master  and  servant  were  sus- 
pended for  the  time  being,  unless  the  facts 
of  the  case  show  that  the  defendant  con- 
sented to  the  chauffeur  availing  himself  of 
this  use  of  the  machine  to  facilitate  his 
labor  and  service,  and  in  furtherance  of 
tne  defendant's  interests.  The  evidence  will 
not  support  this  inference.  It  is  reasonably 
clear  and  certain  that  the  defendant  by 
his  words,  acts,  and  conduct  never  gave 
consent  or  permission  to,  nor  did  the  con- 
tract of  employment  authorize,  such  a  use 
of  the  machine  by  the  servant.  The  facts 
and  circumstances  fail  to  show  that  the 
chauffeur  Avas  performing  an  act  in  obedi- 
ence to  an  order  or  dtrection  of  the  de- 
fendant or  a  member  of  his  family,  or  that 
he  was  doing  something  with  the  implied 
consent  of  the  defendant.  The  law  govern- 
ing the  liability  of  a  master  for  the  acts 
of  the  servant  in  this  class  of  cases  is  em- 
bodied in  the  following  comprehensive  state- 
ment: "For  all  acts  done  by  a  servant  in 
obedience  to  the  express  orders  or  direc- 
tions of  the  master,  or  in  the  execution  of 
the  master's  business,  within  the  scope  of 
his  employment,  and  for  acts  in  any  sense 
warranted  by  the  express  or  implied  au- 
thority conferred  upon  him,  considering 
the  nature  of  the  services  required,  the  in- 
structions giA'en,  and  the  circumstances  un- 
der which  the  act  is  done,  the  master  is  re- 
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sponsible."  Kitchie  ▼.  Waller,  63  Conn.  160, 
27  L.R.A.  161,  38  Am.  St.  Rep.  361,  28 
Atl.  29.  While  the  rule  of  such  liability 
may  readily  be  comprehended,  its  applica- 
tion to  the  varying  facts  in  cases  of  this 
class  is  often  attended  with  difficulty.  The 
ultimate  inquiry  usually  resolves  itself  into 
one  of  fact,  under  the  particular  evidential 
facts  and  circumstances  of  the  case.  Other 
cases,  similar  in  their  nature  and  circum- 
stances, are  of  service  as  an  aid  to  the  court 
in  ascertaining  what  conditions  are  deemed 
to  be  within  or  without  this  rule  of  lia- 
bility. We  cite  the  following  as  bearing 
on  the  subject.  Joel  v.  Morison,  6  Car.  & 
P.  601;  Maddox  v.  Brown,  71  Me.  432,  30 
Am.  Rep.  336;  Slater  v.  Advance  Thresher 
Co.  and  Jones  v.  Hoge,  supra. 

Upon  these  considerations  it  must  be  held 
that  the  facts  in  evidence  do  not  permit  of 
the  inference  that  the  chauffeur,  at  the  time 
of  the  accident,  was  acting  in  the  execu- 
tion of  the  defendant's  business,  or  that 
the  defendant  granted  him  the  privilege  of 
using  the  machine  on  this  occasion  to 
facilitate  his  labor  and  service,  and  that  the 
acts  of  the  chaufTeur  were  not  connected 
with  his  service,  and  were  not  performed 
within  the  course  of  his  employment. 

This  conclusion  disposes  of  the  case,  and 
no  other  question  need  be  considered. 

Judgment  affirmed. 


WISCONSIN  SUPREME  COURT. 

AUGUST  BRENGER,  Respt., 

V. 

LOUISA  BRENGER,  Appt 

(—  Wis.  — ,  125  N.  W.  109.) 

Divorce  —  permanent  alimony  —  gov- 
ernlnip  law. 

1.  Authority  to  allow  permanent  alimony 
to  a  party  in  a  divorce  action,  or  a  por- 
tion of  the  property  of  the  parties  to  one 
of  them,  as  a  permanent  settlement  of  their 
property  rights,  is  referable  wholly  to  the 
written  law. 

Same  —  to  htiRbancl. 

2.  Permanent  alimony  is  allowable  out  of 
the  property  and  earnings  of  a  divorced 
husband  to  his  divorced  wife,  but  not  to  the 
former  out  of  the  earnings  and  property  of 
the  latter. 

Same  —  property  rights  —  adjustment. 

3.  The  property  of  the  husband  and  that 
of  the  wife  derived  from  him  may  be  con- 

Headnotes  by  Mabshall,  J. 

Note.  —  As  to  allowance  of  alimony  or 
suit  money  to  husband  in  action  for  di- 
▼oroSy  see  notes  to  Greene  v.  Greene,  34 
LuILA.  110,  and  State  ex  rel.  Hargert  v. 
Templeton,  26  L.R.A.(N.S.)  234. 
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sidered  together  in  making  a  permanent  ad- 
justment of  the  property  rights,  upon  a  ju- 
dicial termination  of  their  marital  rela- 
tions. 

Same  ^separate  property  of  wife. 

4.  Upon  such  termination  no  part  of  the 
separate  property  of  the  wife  not  derived 
from  the  nusband  can  properly  be  devested 
and  transferred  to  the  husband  or  burdened 
by  his  debts. 

Same  —  division   of  property  —  convey- 
ance to  wife  —  condition  subsequent. 

5.  In  adjusting  property  rights  of  the 
parties  in  a  divorce  action,  in  case  an  estate 
shall  have  been  during  coverture  conveyed 
to  the  wife  by  the  husband,  to  compensate 
her  for  care  of  him,  and  she  shall  have, 
without  reasonable  excuse,  defaulted  in  that 
regard,  the  transfer  should,  by  rules  for 
judicial  construction,  be'held  to  have  been 
made  upon  condition  subsequent,  and,  be- 
cause of  the  default,  should  be  restored  to 
him^  and  the  condition  thus  created  be 
then  dealt  with,  in  settling  matters  respect- 
ing alimony  to  her,  for  division  of  property 
between  the  parties. 

Same  —  alimony  —  what  constitutes. 

6.  Every  provision  for  support  in  a  judg- 
ment in  a  divorce  action,  whether  it  requires 
payment  of  money  at  intervals  or  in  a  gross 
sum,  is  to  be  regarded  as  "alimony," 
whether  so  expressly  stated  or  not. 

Same  —  division  of  property  —  govern- 
ing law. 

7.  Judicial  authority  to  make  a  division 
of  property  between  t>^''  parties  to  an  action 
for  a  divorce  is  referable  solely  to  §  2364, 
Stat.  1898. 

Same  —  separate  property  of  wife  -^ 
transfer  to  hnsband. 

8.  Under  such  section  no  power  is  given 
to  take  any  part  of  the  separate  property  of 
the  wife  not  derived  from  the  husband,  and 
transfer  the  same  to  the  latter,  while  au- 
thority in  that  regard  is  expressly  nega- 
tived by  §  2372,  SUt.  1898. 

Same  — alimony  —  rights  of  creditors. 

9.  An  allowance  for  support  adjudged  in  a 
divorce  action  does  not  constitute  indebted- 
ness to  the  party  in  whose  favor  the  allow- 
ance is  made,  which  can  be  reached  by  cred- 
itors of  the  latter. 

Same  —  money  payments. 

10.  Payments  in  money  required  by  the 
judgment  in  a  divorce  action,  to  be  made  by 
one  party  to  the  other,  as  the  portion  of 
that  other  upon  a  division  of  the  property 
of  the  parties,  may  be  reached  by  the  credit- 
ors of  that  other. 

Trial  —  by  court  —  findings  of  fact. 

11.  The  findings  of  fact  in  an  action  tried 
by  the  court  should  severally  cover  all  of 
the  material  issues  raised  by  the  pleadings, 
carefully  excluding  all  other  matters,  and 
the  paper  should  be  drafted  from  a  strictly 
judicial  view  point. 

Divorce  — *  settlement  of  property  rights 
—  exemptions  —  preservation. 

12.  In  settling  the  property  rights  of  par- 
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ties  upon  a  judicial  dissolution  of  their  mar- 
riage contract,  it  is  proper,  if  not  the  duty 
of  the  court,  to  so  provide  as  to  preserve  to 
them,  subject  to  their  individual  rights,  after 
the  separation,  of  contracting  to  the  con- 
trary, their  statutory  exemptions  from 
claims  of  creditors;  while  at  the  same  time 
the  indebtedness  of  each,  in  determining  the 
property  status  to  be  dealt  with  in  settling 
property  rights,  should  be  considered. 

(February  22,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Shawano  Coun- 
ty granting  plaintiff  a  divorce  and  alimony. 
Modified. 


Statement  by  Bffarshall,  J.: 

Action  for  divorce.  The  facts  as  found, 
or  appear  by  the  evidence,  are  these:  Plain- 
tiff and  defendant  lived  together  as  man  and 
wife  for  some  eighteen  years  prior  to  their 
separation,  which  occurred  some  time  before 
the  action  was  commenced.  Each  of  the 
parties,  when  they  intermarried,  had  chil- 
dren by  a  former  marriage,  all  of  whom  are 
now  able  to  care  for  themselves.  There  are 
two  children  by  their  union,  both  also  being 
of  sufficient  age  to  care  for  themselves  and 
be  of  some  help  to  the  defendant,  with  whom 
they  reside.  At  the  time  of  the  marriage, 
each  had  property  of  the  value  of  some  $800. 
They  soon  purchased  80  acres  of  land  for  a 
home,  each  paying  one  half  of  the  consid- 
eration. They  took  the  title  to  the  realty 
jointly,  and  made  their  home  on  the  land 
till  the  separation.  Some  time  after  the 
first  purchase,  the  parties  acquired  40  acres 
of  land  additional,  which  was  practically 
paid  for  jointly,  and  the  title  taken  accord- 
ingly. The  income  of  the  property,  together 
with  the  sum  of  $1,400  in  money,  which 
came  to  the  hands  of  the  plaintiff,  belonging 
to  his  children  by  his  first  marriage,  was 
expended  in  making  improvements  on  the 
farm  and  acquiring  personal  property  for 
use  in  connection  therewith. 

Plaintiff's  entire  money  investment  in  the 
property,  including  the  children's  fund  and 
excluding  the  income,  is  $2,200,  with  inter- 
est on  $800,  from  1894,  and  on  $1,400,  from 
1898.  The  entire  money  invested  by  defend- 
ant on  the  same  basis  is  $800,  with  inter- 
est from  1894.  The  total  value  of  the  prop- 
erty is  about  $6,200.  Plaintiff  owes  one  of 
defendant's  children  $400,  for  work  done  on 
the  joint  property.  He  is  about  sixty-one 
years  of  age  and  defendant  fifty-seven.  She 
is  a  strong,  capable  woman,  in  fairly  good 
health,  and  of  good  ability  to  care  for  her- 
self. He,  for  more  than  fourteen  years,  has 
been  so  crippled  and  infirm  as  to  be  unable 
to  do  anything.  He  is  now  blind,  and  needs 
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personal  attention  by  others.  In  1906,  for 
the  purpose  of  compensating  defendant  for 
rendering  him  needed  attention  and  sup- 
porting him  in  their  home,  he  quitclaimed 
to  her  his  half  of  the  homestead  80,  worth 
at  least  $2,000.  From  that  time  she  has  pos- 
sessed and  used  all  of  the  property  of  t\\6 
parties  substantially  as  if  it  were  her  own. 
A  few  days  after  defendant  obtained  the 
conveyance,  she  placed  a  mortgage  on  the 
property  to  obtain  $600,  which  she  gave  to 
her  son  by  the  former  husband,  and  she  now 
owes  the  debt.  There  is  a  judgment  debt 
against  plaintiff  for  the  money  belonging  to 
his  children,  which  he  used  as  aforesaid,  of 
$2,847.35,  rendered  May  8,  1908,  but  it  was 
said  on  the  trial  that  oould  be  settled  for 
$1,500,  in  case  of  payment  being  made  with- 
in a  reasonable  time.  For  a  long  period 
before  the  action  was  commenced,  defend- 
ant treated  plaintiff  in  a  most  cruel  and 
inhuman  manner.  Such  treatment  was  rep- 
rehensible to  a  high  degree  before  the  de- 
fendant obtained  the  deed  aforesaid,  but 
was  worse  thereafter.  She  made  his  life 
miserable,  and  practically  forced  him  from 
his  home  and  to  subsist  by  charity.  For 
over  a  year  he  has  been  a  public  charge  be- 
cause of  defendant's  bad  treatment.  He  has 
made  repeated  unsuccessful  efforts  to  be- 
come sufficiently  reconciled  with  her  to  en- 
able him  to  obtain  support  in  the  home,  and 
was  compelled  to  commence  this  action,  in 
order  to  secure  a  part  of  the  property  de- 
scribed and  devote  it  to  his  own  use,  in- 
stead of  having  to  depend  on  charity.  She 
is  entirely  to  blame  for  the  unhappy  con- 
dition. He  has  promised  to  reimburse  the 
town  which  relieved  his  necessities.  That 
will  take  about  $200.  He  is  indebted  to 
his  attorney  for  upwards  of  $100. 

On  the  situation  aforesaid  the  court  con- 
cluded, as  matter  of  law,  and  adjudged  ac- 
cordingly, that  plaintiff  was  entitled  to  a 
divorce,  as  prayed  for,  and  to  have  out  of 
the  property  $200  to  reimburse  the  town; 
also  $100,  and  such  other  sum  as  he  might 
have  to  expend,  as  expenses  of  the  litiga- 
tion; also  to  have  his  clothing  and  carpen- 
ter's tools  and  an  allowance  of  $25  per 
month,  payable  every  three  months  during 
his  life,  on  the  first  days  of  January,  April, 
July,  and  October  in  each  year,  the  same  to 
be  a  lien  on  all  of  the  real  estate  owned  by 
the  parties,  or  either  of  them,  and'  that, 
subject  to  such  lien  and  other  existing  liens 
and  debts  mentioned,  defendant  was  enti- 
tled to  all  the  property,  with  a  privilege  to 
discliarge  the  lien  for  the  quarterly  pay- 
ments aforesaid,  by  paying  to  the  plaintiff 
$2,000,  and  that  she  should  pay  the  costs 
of  the  litigation. 

She  appealed. 
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Mr.  John  Bottensek,  for  appellant: 

In  divorce  actions,  including  adjudica- 
tions as  to  alimony  and  the  division  or  par- 
tition of  property  therein  concerned,  the 
oourts  have  no  jurisdiction  except  that  by 
statute  granted. 

Damon  v.  Damon,  28  Wis.  614;  Barker  ▼. 
Dayton,  28  Wis.  367;  Martin  ▼.  Martin,  112 
Wis.  814,  87  N.  W.  282,  88  N.  W.  215. 

Even  though  the  wife  be  the  greater  tin- 
ner, she  is  entitled,  for  her  support  and 
maintenance,  to  some  share  or  part  of  the 
plaintiff's  property  on  a  division  thereof. 

Helden  v.  Helden,  7  Wis.  296 ;  Varney  V. 
Vamey,  68  Wis.  19,  16  N.  W.  36. 

Messrs.  Bberlein  &  Eberlein,  for  re- 
spondent: 

The  court  has  authority,  where  the  cir- 
cumstances of  the  case  require  it,  to  grant 
to  the  wife  little  or  none  of  the  husband's 
property. 

Uecker  v.  Thiedt,  133  Wis.  148,  113  N.  W. 
447. 

Marshall,  J.,  delivered  the  opinion  of 
the  court: 

The  circuit  court  seems  to  have  decreed 
that  appellant  should  pay,  as  alimony,  to 
respondent  $25  per  month,  and  burdened 
her  property  with  a  lien  to  secure  such  pay- 
ment. Doubtless  it  was  supposed  such  meth- 
od of  treating  the  complicated  property  sit- 
uation, in  view  of  the  wholly  dependent 
character  of  respondent  and  the  very  rep- 
rehensible conduct  of  appellant,  was  the 
most  equitable  one  to  adopt;  that,  from  a 
business  and  humane  standpoint  as  well, 
respondent  could  best  be  provided  for  in 
that  way,  and  appellant  had  no  reason  to 
complain  which  equity  could  recognize. 

The  diflSculty  with  the  conclusion  reached 
is  that  it  has  no  legitimate  basis  in  the  law 
to  rest  upon.  A  court  of  equity  has  very 
great  povrer  in  a  purely  equity  case,  and 
not  much  less,  perhaps,  in  a  purely  statu- 
tory action,  as  far  as  governed  by  equitable 
principles.  But  such  power  does  not  go  to 
the  extent  of  violating  the  written  law. 

The  statute  (Stat.  1898,  §  2364)  provides 
for  compelling  the  former  husband  of  a  di- 
vorced woman  to  pay  her  alimony  out  of  his 
estate  and  earnings  during  their  joint  lives, 
but  not  for  compelling  a  divorced  wife  to 
bear  such  a  burden  on  account  of  the  hus- 
band. Neither  the  written  nor  the  unwrit- 
ten law  justifies  adjudging  alimony  to  the 
former  husband  out  of  the  divorced  wife's 
property  and  earnings. 

At  this  point  we  should  say,  in  passing, 
we  are  speaking  of  alimony  strictly  so- 
called,  not  division  of  property.  The  whole 
subject  having  been  covered  by  statute,  with 
the  evident  purpose  of  superseding  the  sys- 
tem at  common  law,  we  must  find  warrant 
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in  the  written   law  for  the  disposition  of 
I  property  complained  of,  or  condemn  ft. 

As  said  by  a  standard  text  writer:  "No 
instance  could  occur  at  common  law  in  which 
the  court  would  decree  alimony  to  the  hus- 
band; and,  in  the  absence  of  any  statute 
creating  such  liability,  the  wife  would  not 
be  liable  to  an  action  for  alimony,  although 
she  is  enabled  bv  statute  to  hold  and  trans- 
fer  real  and  personal  property  in  her  own 
name  and  right."  2  Nelson,  Div.  &  Sep. 
S  904. 

True,  the  commentator  suggests  that,  un- 
der a  system  permitting  a  husband's  proper- 
ty to  be  transferred  to  the  wife,  equitable 
considerations  would  seem  to  justify  bur- 
dening the  same  with  alimony  in  favor  of 
the  husband.  But  it  is  considered  that  is  a 
matter  which  the  lawmaking  power  should 
deal  with,  since  the  legislature  planned  to 
wholly  provide  for  such  matters  by  the 
written  law.    Other  courts  have  so  held. 

In  Soniers  v.  Soraers,  39  Kan.  132,  17  Pac. 
841,  the  court  observed  that  there  was  no 
judicial  authority  for  giving  the  husband 
alimony.  "The  domestic  relations  will  have 
to  be  readjusted  by  the  legislature,  and  an 
obligation  cast  upon  the  wife  to  support  the 
husband,  before  such  an  action  can  be  main- 
tained," said  the  court,  speaking  evidently 
of  an  obligation  to  so  support  after  a  de- 
cree of  permanent  separation.  It  must  be 
remembered  in  this  connection  that  perma- 
nent alimony,  alimony  after  dissolution  of 
the  marriage  contract,  is  wholly  a  creation 
of  written  law.  It  was  not  known  to  the 
common  or  ecclesiastical  law. 

One  might  fall  into  some  confusion  in 
studying  this  subject,  as  perhaps  some  text 
writers  have,  if  he  did  not  keep  in  mind  the 
principles  above  alluded  to,  upon  reading 
here  and  there  in  elementary  works  that 
alimony  may  be  granted  in  a  divorce  pro- 
ceeding, in  favor  of  the  husband,  referring 
to  such  cases  as  Small  v.  Small,  42  Iowa, 
111,  Barnes  v.  Barnes,  59  Iowa,  456,  13  N. 
W.  441,  Garnett  v.  Garnett,  114  Mass.  347, 
and  some  cases  on  the  subject  of  temporary 
alimony.  Upon  examining  them  it  will  be 
found  they  are  grounded  on  plain  statutory 
provisions.  Iowa  Code  1873,  §  2226;  Mass. 
Gen.  Stat.  1860,  chap.  107,  §  44.  The  latter 
is  as  follows:  "When  a  divorce  is  decreed 
for  any  of  the  causes  mentioned  in  §§  7  and 
10,  the  court  granting  it  may  decree  ali- 
mony to  the  wife,  or  any  share  of  her  es- 
tate, in  the  nature  of  alimony,  to  the  hus- 
band." Similar  statutes  exist  in  Rhode  Is- 
land. Pub.  Stat.  1882,  chap.  167,  §  12.  Also 
in  North  Carolina,  Washington,  and  other 
states. 

True,  the  basis  for  alimony  is  the  moral 
and  legal  duty  as  well,  of  the  husband  to 
support  his  wife,  and,  formerly,  was  with- 
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out  any  corresponding  legal  duty  of  the  wife 
to  support  the  husband.  However,  by 
§  1502,  Stat.  1898,  as  amended  by  chapter 
224,  Laws  1907,  the  wife,  ''being  of  suffi- 
cient ability,"  of  a  husband  who  is  poor  and 
dependent,  is  liable  for  his  support.  But 
that  deals  with  the  domestic  relations  of 
husband  and  wife  during  the  existence  of 
the  marriage  contract.  It  is  a  part  of  the 
system  for  the  relief  and  support  of  the 
poor.  It  supplies  a  legitimate  ground  for 
further  legislation  in  respect  to  the  obliga- 
tion of  IV  divorced  wife,  but  the  legislature 
has  not,  as  has  been  done  in  several  other 
states,  yet  acted  in  the  matter.  The  court 
must  wait  upon  action  by  the  lawmaking 
power. 

In  view  of  the  foregoing,  the  law  must  be 
declared,  thus:  The  granting  or  refusing 
of  permanent  alimony  in  a  divorce  action 
is  wholly  referable  to  the  statutes.  There 
being  no  statute  in  this  state  authorizing 
granting  of  permanent  alimony  in  favor  of 
the  husband,  out  of  the  wife's  estate,  the 
court  should  not  exercise  jurisdiction  to 
do  so. 

It  is  suggested  that  the  decree  may  be  re- 
garded as  a  division  of  property,  and  the 
judgment  sustained  on  that  ground.  It 
would  be  somewhat  difficult  to  so  regard  it 
on  principle,  and  in  face  of  the  adjudica- 
tions of  this  court.  The  award  to  the  re- 
spondent is  expressly  adjudged  for  "future 
support  and  maintenance.''  The  conclusion 
of  law  upon  which  the  decree  is  based  is  in 
similar  language,  and  is  based  on  the  finding 
of  fact  "tliat  the  plaintiff  is  entitled  to  an 
allowance  for  support  of  $25  per  month,"  as 
long  as  he  "shall  live."  The  allowance  has 
all  the  characteristics  of  alimony,  and  none 
of  a  division  of  property.  Sums  of  money 
to  -be  paid  at  intervals  for  support  of  a 
party  to  the  marriage  relation,  in  cases  de- 
manding alimony,  are  such,  and  must  be 
treated  accordingly.  Bacon  v.*  Bacon,  43 
Wis.  197.  Every  provision  for  support  in 
such  a  case,  whether  the  same  be  payable 
at  intervals  or  in  a  gross  sum,  is  to  be  re- 
garded as  alimony,  whether  so  expressly 
stated  or  not.  Blake  v.  Blake,  68  Wis.  303, 
32  N.  W.  48;  Maxwell  v.  Sawyer,  90  Wis. 
352,  63  N.  W.  283;  Palica  v.  Palica,  114  Wis. 
236,  90  N.  W.  165. 

The  foregoing  stated  principles  must  not 
be  lost  sight  of,  or  allowed  to  produce  con- 
fusion by  loose  administration,  particularly 
because  they  have  been  long  established  in 
the  jurisprudence  of  this  state,  and  apply 
in  many  situations  as  rules  of  property. 

If  it  were  proper  to  consider  the  allow- 
ance to  respondent  of  a  life  ojinuity  of  $25 
for  his  support,  in  connection  with  the  op- 
tion given  appellant  to  discharge  the  obli- 
gation by  paying  the  sum  of  $2,000,  as  a 
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division  of  the  property,  we  would  still,  in 
an  effort  to  sustain  the  judgment,  have  to 
deal  with  the  insuperable  difficulty  that  the 
court,  in  making  the  division,  took  into  con- 
sideration property  of  the  appellant  which 
she  did  not  derive  from  her  husband,  as 
part  of  the  community  property.  Upon  no 
other  theory  couljd  the  result  embodied  in 
the  decree  have  been  arrived  at.  Such  the- 
ory is,  in  effect,  plainly  written  in  the  find- 
ings. The  entire  value  of  all  the  property 
was  about  $6,200.  The  entire  indebtedness 
of  both  parties,  including  what  respondent 
had  agreed  to  pay  for  his  support  after  he 
was  forced  to  leave  his  home,  and  the 
amount  due  for  expenses  of  the  litigation, 
was  over  $4,000.  The  value  of  appellant's 
property  which  she  did  not  derive  from  her 
husband  appeared,  with  reasonable  clear- 
ness, to  be  worth  not  less  than  $2,000^  after 
deducting  one-half  the  enhancement  of  tho 
value  of  the  realty  by  improper  expendi- 
ture of  the  money  belonging  to  respondent's 
children,  and  her  indebtedness  to  her  son  of 
$000.  Thus,  the  value  of  all  property  of 
both  parties,  less  their  indebtedness,  was 
not  more  than  the  sum  the  court  required 
appellant  to  pay  respondent  as  a  condition 
of  being  discharged  from  the  burden  of  the 
annuity,  such  annuity  and  optional  sum  be- 
ing evidently  regarded  as  equivalents.  In 
other  words,  appellant,  iu  effect,  was  required 
by  the  decree  to  restore  to  respondent,  for 
his  own,  or  his  and  his  creditor's  benefit,  all 
the  property  she  received  from  him,  and 
substantially  all  her  other  property  as  well. 
How  can  that  be  called  a  statutory  division 
of  property,  or  a  just  division  from  the 
standpoint  of  mere  arbitration,  even  if  it 
were  permitted  to  the  court  to  so  deal  with 
the  rights  of  parties? 

The  appellant,  with  all  her  faults,  and 
evidently  there  were  many,  still  was  entitled 
to  her  legal  rights  and  some  degree  of  ju- 
dicial mercy  as  well.  Doubtless,  in  the  mind 
of  the  learned  court,  there  was  very  little 
of  the  latter  element,  and  we  do  not  per- 
ceive anything  in  the  record  impairing  his 
judgment  in  that  regard ;  but  the  legal  right 
of  appellant  to  the  full  enjoyment  of  her 
separate  property  which  she  did  not  derive 
from  her  husband  was  overlooked,  and  the 
legal  effect  of  the  disposition  of  property 
made  was  not  appreciated. 

The  only  right  to  make  a  division  of  prop- 
erty upon  judicially  dissolving  a  marriage 
contract  is  referable  to  §  23G4,  Stat.  1898, 
which  provides  that  "the  court  may  finally 
divide  and  distribute  the  estate,  both  real 
and  personal,  of  the  husband,  and  so  much 
of  the  estate  of  the  wife  as  shall  have  been 
derived  from  the  husband,  between  the  par- 
ties, and  devest  and  transfer  the  title  of 
any  thereof  accordingly,  having  always  due 
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regard  to  the  legal  and  equitable  rights  of 
each  party,  the  ability  of  the  husband,  the 
special  estate  of  the  wife,  the  character  and 
aituation  of  the  parlies,  and  all  the  cir- 
cumstances of  the  case.     .     .     ." 

Thus,  the  jurisdiction  affirmatively  con- 
ferred to  distribute  the  wife's  property  is 
confined  to  such  as  she  shall  have  derived 
from  the  husband.  To  render  it  doubly  cer- 
tain that  no  attempt  would  be  judicially 
made  to  otherwise  interfere  with  a  wife's 
property,  it  was  provided  by  §  2372,  Stat. 
1898,  that  "no  judgment"  in  a  divorce  ac- 
tion "shall  in  any  way  affect  the  right  of  a 
wife  to  the  possession  and  control  of  her 
separate  property,  real  or  personal,  except 
as  provided  in  this  chapter.  .  .  ."  Thus, 
it  will  be  seen  that  the  judgment  here  vio- 
lated the  affirmative  and  negative  limita- 
tion of  authority. 

Looking  to  the  effect  of  the  judgment,  it 
is  no  less  bad.  If  it  be  considered  a  division 
of  property,  it  not  only  includes  the  wife's 
separate  property  not  derived  from  her  hus- 
band, as  part  of  the  fund  for  division,  but 
practically  took  all  there  is  from  appellant. 
If  she  should  accept  the  option  as  to  the 
$2,000,  the  sum  she  would  then  be  required 
to  pay  and  the  debts  would  exceed  the  value 
of  all  property.  If  she  should  not  take  the 
option,  the  value  of  the  annuity  and  the 
indebtedness  would  be  an  equivalent  for  the 
value  of  the  property.  Moreover,  the  prac- 
tical cflfect  would  probably  be  to  take  away 
from  both,  in  favor  of  creditors,  their  stat- 
utory right  of  homestead  and  other  exemp-^ 
tions.  Her  exemptions  would  be  sacrificed 
to  pay  the  annuity  and  the  indebtedness,  if 
not  the  latter  alone,  while  the  annuity,  as 
respondent's  portion  on  a  division  of  the 
property,  might  be  subject  to  claims  of  cred- 
itors. So,  it  is  quite  within  probability 
that,  in  case  of  an  effort  to  pay  the  debts 
and  support  herself,  and  pay  the  annuity 
as  well,  appellant  would  not  only  utterly 
fail,  but  both  would  be  left  in  poverty,  not- 
withstanding at  the  start  they  had  approxi- 
mately $4,000  of  exempt  property. 

If  it  could  be  held  that  the  allowance  of 
$25  per  month  is  alimony,  it  would  not  be 
indebtedness  which  could  be  reached  by  cred- 
itors. Kempster  v.  Evans,  81  Wis.  247,  16 
L.R.A.  391,  61  N.  W.  327;  Daniels  v.  Lind- 
ley,  44  Iowa,  567;  Jordan  v.  Westerman, 
62  Mich.  170,  4  Am.  St.  Rep.  836,  28  N.  W. 
826.  But  whether  support  could  be  secured 
to  respondent  to  any  extent  out  of  his  non- 
exempt  property,  to  the  prejudice  of  cred- 
itors, is  by  no  means  free  from  doubt. 

So,  in  any  view  we  can  take  of  the  judg- 
ment, it  not  only  violates  appellant's  legal 
and  equitable  rights,  but  leaves  both  par- 
ties, as  regards  property  and  future  main- 
tenance, in  a  very  deplorable  situation. 
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We  are  not  unmindful  of  there  being  prec- 
edents where  the  situation  was  that  of  the 
wife  having  possessed  herself  of  all  the 
property  and  being  wholly  at  fault,  as  in 
this  case,  and  the  cou;'t  having  dealt  with 
the  matter  by  allowing  her  to  keep  such 
property,  requiring  her  to  pay  the  husband 
semiannually  for  life  a  sum  thought  to  be 
equivalent  to  his  portion,  with  an  option  to 
convert  the  property  into  money  and  divide 
it.  Snodgrass  v.  Snodgrass,  40  Kan.  494,  20 
Pac.  203.  But  it  should  be  noted  that  the 
annual  payments  were  not  for  alimony  by 
name,  or  specified  to  be  for  support.  They 
were  expressly  required  on  account  of  a  di- 
vision of  property  all  of  which  was  derived 
from  the  husband. 

We  may  say,  in  passing,  as  an  indication 
of  the  onerous  burden  put  upon  appellant 
here,  that,  in  the  cited  case,  the  circum- 
stances were  fully  as  reprehensible  as  re- 
gards the  wife  as  in  this  instance.  The  hus- 
band was  an  old  man.  The  net  property 
was  $5,525,  or  more  than  twice  the  net  in 
this  case.  Yet  the  burden  placed  thereon  in 
favor  of  the  husband,  as  his  share  of  the 
property,  was  only  one  third  the  burden  re- 
quired to  be  borne  by  appellant. 

In  the  foregoing,  we  have  not  lost  sight 
of  the  fact  that  the  judgment  indebtedness 
is  said,  in  the  findings,  to  be  for  money  re- 
ceived by  respondent  on  account  of  his  chil- 
dren, and  to  amount  to  $2,400,  which  can 
be  compromised  with  the  judgment  creditors 
for  $1,500,  or  less.  But  it  seems  the  find- 
ing is  based  on  a  stipulation  made  in  open 
court  that  the  judgment  was  entered  "for 
the  sum  of  $2,847.36,  May  8,  1908,"  and  tes- 
timony of  the  attorneys  for  the  judgment 
creditors,  that  it  could  be  "settled  for  the 
sum  of  $1,600,  if  done  within  a  reasonable 
time  and  without  further  costs."  No  pay- 
ment seems  to  have  been  made  on  the  judg- 
ment. At  this  time  it  amounts  to  about 
$3,000.  ^  The  idea  that  it  could  be  settled 
for  $1,500  rests  on  mere  suggestion  of  the 
judgment  creditors*  attorney  as  aforesaid. 
There  is  no  binding  obligation  to  settle  the 
claim  for  less  than  the  amount  due.  So  it 
does  not  seem  there  is  any  legitimate  basis 
for  the  finding  that  the  judgment  was  only 
for  $2,400,  or  that  the  claim  could  be  settled 
for  $1,600,  and  for  an  adjustment  of  the 
property  rights  of  the  parties  accordingly. 

We  are  rather  forced  to  the  conclusion 
that  the  finding  belongs  to  a  class  often 
found  troublesome  and  sometimes  fatal  to  a 
judgment;  those  made  by  judicial  sanction 
of  a  draft  prepared  by  attorneys  for  the  pre- 
vailing party,  following  some  general  sug- 
gestions from  the  bench  as  to  the  disposition 
of  the  case  that  would  be  made.  That  is  a 
very  dangerous  practice,  in  the  judflrment  of 
the  writer;    a  practice   which   fails  to  re- 
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spond  to  the  command  of  the  statute  that 
'*the  judge  shall  state  in  his  decision  sepa- 
rately: (1)  The  facts  found  by  him;  and 
(2)  his  conclusions  of  the  law  thereon."  As 
said,  in  effect,  on  another  occasion:  "Such 
practice,  in  the  judgment  of  the  writer,  un- 
less very  closely  guarded,  might  well  be  dis- 
continued altogether." 

"Experience  shows  that  counsel,  the  most 
able,  honorable,  and  conscientious,  .  .  . 
after  the  close  of  a  hotly  contested  case,  are 
not  in  the  frame  of  mind,  ordinarily,  best 
suited  to  drafting  the' findings  which  must 
express  the  judgment  of  the  court.  That  is 
no  criticism.  It  is  only  an  acknowledg- 
ment of  the  natural  infirmities  of  the  most 
perfect  of  us.  A}1  are  affected,  regardless 
of  ability  or  purity;  the  difference  is  in 
degree.  The  making  of  the  findings  is  pure- 
ly a  judicial  function."  Harrjgan  v.  Gil- 
christ, 121  Wis.  127,  396,  99  N.  W.  909. 

iCxcept  so  far  as  sanctioned  by  custom,  I 
know  of  no  warrant  for  judicial  findings  to 
be  made  up  of  suggestions,  as  to  form  and 
substance,  by  prevailing  counsel,  with  or 
without  general  declarations  from  the  judi- 
cial head  as  to  conclusions.  The  calm  sea 
level,  so  to  speak,  of  the  judicial  view,  is  re- 
quired to  respond  to  the  spirit  of  the  Code. 
It  should  be  seen  that  these  observations 
are  on  the  writer's  personal  responsibility, 
but  they  are  the  result  of  surveys  from  the 
view  point  of  a  practitioner,  a  circuit  judge, 
and  a  member  of  this  court.  Doubtless 
where  a  judge  scans  proposed  findings,  elim- 
inating everything  not  properly  a  part  of 
such  a  determination,  as  the  statute  con- 
templates, and  seeing  that  all  matters  of  ma- 
terial fact  are  covered,  the  preparation  of 
the  paper  by  counsel  proves  helpful,  and 
is  without  objection.  A  practice  in  that  re- 
spect so  guarded  would  greatly  aid  in  the 
administration  of  justice,  and  is,  perhaps, 
necessary,  especially  in  case  of  a  heavy  bur- 
den of  judicial  work. 

If  what  has  already  been  said  does  not 
fully  justify  the  criticisms  made  of  the  man- 
ner the  findings  were  prepared,  the  follow- 
ing in  connection  therewith  probably  will: 
There  is  no  separate  finding  as  to  the  value 
of  the  use  of  the  farm  during  the  time  re- 
spondent was  practically  excluded  there- 
from, though  there  was  ample  evidence  to 
justify  one  that  it  amounted  to  a  consider- 
able sum  per  year.  There  were  60  acres 
under  cultivation,  three  horses,  eleven  cows, 
and  all  accompaniments  of  a  farm  property 
of  considerable  significance,  and  no  debts  to 
pay,  or  at  least  none  were  paid.  In  stat- 
ing the  amount  of  indebtedness  of  both  par- 
ties, not  only  was  the  judgment  debt  of 
about  $3,000  without  warrant  considered  as 
$1,500,  but  only  $400  additional  was  taken 
into  consideration,  making  $1,900.  There 
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was  omitted  nearly  $1,500  of  the  judgment 
indebtedness,  $600  of  appellant's  indebted- 
ness, $200  due  from  respondent  for  his  sup- 
port, his  expenses  of  the  litigation  amount- 
ing to  at  least  $150,  making  the  whole  sum 
$4,500.  Not  only  were  there  these  omis- 
sions, but,  in  determining  the  net  prop- 
erty, the  finding  is  to  the  effect  that  the 
total  gross  amount  is  at  least  $6,200,  leav- 
ing as  the  minimum  net  $5,300;  whereas  it 
will  be  seen,  at  a  glance,  that,  on  such  basis, 
the  net  is  $4,300,  while  in  view  of  the  other 
debts  disclosed  in  the  finding  or  the  un- 
controverted  evidence,  the  net  is  about 
$1,900,  out  of  which  appellant  was  required 
to  pay,  as  before  indicated,  $2,000  or  its 
equivalent.  This  is  at  the  expense  of  repeat- 
ing somewhat,  with  substantially  the  same 
results  as  before. 

The  judgment  as  to  the  .property  must  be 
reversed  for  the  various  fatal  errors,  preju- 
dicial to  the  legal  rights  of  the  appellant, 
which  we  have  pointed  out.  It  is  thought 
best  in  remanding  the  case,  to  give  definite 
directions  as  to  closing  the  matter,  which 
the  reversal  will  leave  open.  In  doing  so 
we  must  take  into  consideration  and  give 
due  effect  to  these  particular  matters: 

(a)  Under  the  facts  respondent  is  not 
legally  or  equitably  entitled  to  any  alimony 
or  any  part  of  the  appellant's  property. 
He  is  not  of  sufficient  ability  to  make  pro- 
vision for  her.  As  between  the  two,  she 
neither  needs  anything  from  him  nor  de- 
serves anything. 

(b)  The  undivided  one  half  of  the  home- 
*  stead     40     and     one     other     having    been 

deeded  to  appellant,  to  secure  support  and 
nurture  of  respondent,  in  his  helpless  con- 
dition, during  the  balance  of  his  life,  and 
she  having  defaulted  in  that  respect  with- 
out any  reasonable  ground  therefor,  and  in- 
tensified the  wrong  by,  in  practical  effect, 
driving  him  from  home  to  be  an  object  of 
charity  subject  to  the  wrong  being  judi- 
cially redressed, — ^a  situation  exists  for  ap- 
plication of  the  rule  of  Glocke  v.  Glocke, 
113  Wis.  303,  57  L.R.A.  458,  89  N.  W.  118, 
and  similar  cases,  viz.:  In  case  of  a  con- 
veyance by  an  old  person,  of  his  property 
to  another,  to  secure  from  such  other  sup- 
port and  attention  during  the  rest  of  his 
days,  and  the  consideration  wholly  failing, 
without  reasonable  excuse,  on  the  part  of 
the  grantee, — a  court  of  equity  will,  by  rules 
for  construction,  hold  the  conveyance  to 
have  been  made  upon  condition  subsequent, 
and  deal  with  the  situation  accordingly. 

(c)  While  the  court  should  not  endeavor 
to  frame  a  jiidgment  so  as  to  enable  debt- 
ors to  escape  payment  of  their  just  debts, 
it  should  exercise  care  not  to  deprive  them, 
in  a  case  of  this  sort,  of  the  benefits  of  the 
statutory  policy  to  protect  such  persons  in 
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the  enjoyment  of  lufficient  property  to  rea- 
sonably protect  them  from  coming  to  want. 

(d)  There  is,  as  appears,  substantially 
$4,000  of  exempt  property,  the  title  to.  one 
half  of  which  was  in  respondent  before  he 
made  the  transfer  to  appellant,  which  must 
be  held  for  naught.  Such  one  half  was  then 
free  from  any  adverse  claim,  and  will  be 
again  upon  the  entry  of  the  final  judgment, 
except  the  $600  mortgage,  which  mortgage, 
as  between  the  parties,  should  be  regarded 
as  a  lien  only  on  appellant's  interest  in  the 
realty,  the  respondent  being  protected  by 
the  right  of  subrogation. 

(e)  The  total  money  investment  in  the 
property  by  appellant  is  $800,  whereas  she 
has  encumbered  the  same,  as  indicated,  for 
$600.  Respondent's  money  investment  in 
the  property  is  $2,200. 

(f)  The  encumbrance  on  the  exempt  prop- 
erty of  the  value  of  about  $4,200  is  limited 
to  the  $600  of  appellant's  indebtedness. 
The  burden  on  appellant's  half  of  one  other 
40  consists  of  the  $600  mortgage,  and  the 
burden  on  respondent's  half  of  the  two  40's, 
other  than  the  homestead,  consists  of  such 
mortgage  as  to  one  40  and  the  judgment, 
upon  which  there  is  due  more  than  the  en- 
tire value. 

(g)  The  appellant  having  had  the  use  of 
respondent's  property  for  several  years,  un- 
der her  unperformed  agreement,  she  should 
repair  that  default  to  some  reasonable  de- 
gree. What  w;ll  be  a  just  equivalent  for 
such  default  cannot  be  definitely  ascertained, 
but  it  satisfactorily  appears  that  it  will 
take  at  least  $300.  It  is  thought  best  to  fix 
it  at  such  sum  rather  than  to  open  the  case 
for  further  litigation,  and  to  direct  that,  in 
preparing  the  final  decree,  such  simi  shall 
be  adjudged  to  respondent,  with  costs  here- 
tofore taxed. 

(h)  The  $1,400  which,  according  to  the 
findings,  was  expended  in  improving  the 
joint  property  and,  in  the  main,  if  not  whol- 
ly, the  homestead  part,  so  far  as  now  repre- 
sented in  the  one-half  interest  owned  from  the 
first  by. appellant,  is  property  derived  from 
the  husband,  and  subject  to  division  under 
S  2364,  Stat.  1898,  so,  in  the  full  settlement 
of  property  rights  authorized  by  such  sec- 
tion, that  should  be  taken  into  considera- 
tion, and,  under  the  facts,  should  be  in 
greater  part,  if  not  all,  restored  to  respond- 
ent. 

To  recapitulate  for  further  definiteness, 
the  judgment  appealed  from,  except  as  to 
the  decree  of  divorce  and  award  of  costs  to 
respondent,  should  be  reversed. 

(1)  The  transfer  of  a  one-half  interest  in 
two  40's  of  land  by  respondent  to  appellant 
should  be  adjudged  of  no  effect,  and  the 
cloud  on  title  created  thereby  should  be  ju- 
dicially removed. 
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(2)  The  $600  mortgage  placed  on  the  two 
40's  by  appellant  should,  as  to  appellant  and 
respondent,  be  adjudged  a  lien  on  the  for- 
mer's interest  in  the  realty  only,  but  with- 
out prejudice  to  whatever  rights  the  holder 
of  the  mortgage  has. 

(3)  The  judgment  should  so  provide  that, 
if  respondent,  or  any  person  claiming  un- 
der him,  shall  pay  any  part  of  the  $600 
mortgage  indebtedness  to  relieve  his  part 
of  the  property  from  the  lien  thereon,  re- 
spondent or  such  person  shall  be  subrogated 
to  the  rights  of  the  holder  of  the  mortgage, 
as  to  the  other  one-half,  for  the  purpose  of 
reinbursement. 

(4)  The  decree  should  adjudge  to  re- 
spondent $300,  on  account  of  rents  and  prof- 
its appellant  has  unjustly  appropriated  out 
of  his  property,  thus  accomplishing  a  full 
equitable  restoration  of  such  property  to 
him. 

(6)  The  judgment  should  deal  with  the 
restored  situation  as  above,  by  devesting 
appellant  of  one  third  of  her  remaining  in- 
terest in  the  homestead  40,  and  vesting  the 
same  in  respondent,  and  by  establishing  the 
title,  right  of  possession,  and  enjoyment  of 
the  property,  in  the  parties  according  to 
their  respective  interests,  due  provision  be- 
ing made  for  subrogation  to  protect  re- 
spondent from  loss  on  account  of  the  $600 
mortgage. 

(6)  The  costs  heretofore  taxed  in  the 
court  below,  in  respondent's  favor,  should  be 
regarded  as  affirmed,  and  the  costs  taxed  in 
this  court  in  appellant's  favor  should  not 
be  enforced  against  respondent,  otherwise 
than  by  offsetting  the  same  against  sums 
adjudged  to  him  in  the  court  below. 

If  the  result  creates  an  unpleasant  situa- 
tion for  appellant,  she  must  bear  in  mind 
that  it  has  been  made  necessary  by  her  own 
bad  conduct,  and  that  no  other  disposition 
of  the  property  seems  practicable,  which 
will  deal  justly  and  safely  with  the  Re- 
spondent and  at  the  same  time  preserve  to 
both  their  statutory  rights  as  to  homestead 
and  other  exemptions.  If  the  appellant, 
having  secured  by  her  appeal  her  legal  and 
equitable  rights,  now  fails  to  recognize  re- 
spondent's rights,  so  that,  for  the  little  time 
he  may  probably  live,  he  can  enjoy  the 
property  which  has  been  acquired  by  his 
capital,  management,  and  industry,  the 
courts  will  doubtless,  find  a  way  to  deal 
with  the  matter  effectually.  Her  best  inter- 
est lies  in  submitting  with  becoming  humili- 
ty to  the  inevitable.  The  respondent  under 
the  judgment  will  be  awarded  his  property 
rights.  She  must  respect  them,  or  suffer 
the  result  of  remedies  which  courts  will  fur- 
nish. Her  complaint  as  to  violation  of  her 
legal  and  equitable  rights  has  been  fully 
heard  as  a  result  of  her  appeal,  while  the 


m 


WiScoNSii^  Supreme  court. 


Jum^ 


new  disposition  of  property  matters  will  ac- 
cord with  the  legal  and  equitable  rights  of 
both.  She  will  have  about  $2,600  worth  of 
property  and  no  indebtedness,  to  speak  of, 
except  that  contracted  for  the  benefit  of  her 
son.  Respondent  will  have  about  the  same 
amount  of  exempt  property  and  $1,300  in 
value  of  other  property,  but  face  an  indebt- 
edness to  the  amount  of  some  over  $3,600. 

Of  course,  the  dispo3ition  of -property  by 
the  judgment  will  not  prevent  the  parties 
by  themselves,  or  through  friendly  interven- 
tion of  others,  from  making  a  different  dis- 
position by  contract.  Probably  they  will 
find  it  difficult  to  make  a  much  different  dis- 
position,'in  face  of  the  indebtedness,  with- 
out danger  of  sacrificing  their  statutory  ex- 
emptions, but  the  way  will  be  open  for  them 
to  make  such  sacrifice,  if  thejr  see  fit, 
though  it  is  hardly  for  the  court  to  do  it 
of  its  own  motion. 

The  judgment  appealed  from  as  to  all  ex- 
fept  the  dissolution  of  the  marriage  con- 
tract, and  for  costs,  is  reversed,  and  the 
cause  remanded  for  judgment  embodying 
those  parts  not  reversed,  and  provisions  as 
to  property  rights  as  indicated  in  this  opin- 
ion. 
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V. 

CITY  OP  BESSEMER. 
(—  Ala.  — ,  51  So.  246.) 

Municipal   corporation  —  authority  to 
prohibit  keeping  of  liquor. 

A  municipal  corporation  has  not,  under 
its  general  powers  to  improve  the  morals, 
order,  and  comfort  of  its  inhabitants,  au- 
thority to  make  unlawful  the  keeping  on 
storage  or  deposit,  of  intoxicating  liquors, 
in  or  at  any  place  where  any  drinks  or  bev- 
erages are  kept  for  sale,  although  the  sale  of 
such  liquors  is  prohibited  by  state  laws. 

(McClellan,  Denson,  and  Simpson^  JJ.^  dis- 
sent.) 

(June  30,  1909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  City  Court  of  Bessemer  convict- 
ing him  of  unlawfully  keeping  on  storage 
intoxicating   liquors.      Reversed. 

The  essential  sections  of  the  ordinance 
under  which  the  conviction  was  had  are  as 
follows : 

"Section  1.  Be  it  ordained  by  the  city 
council  of  Bessemer  as  follows:  That  it 
shall  be  unlawful,  and  constitute  a  violation 
of  this  ordinance,  if  any  person,  firm,  or 
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corporation  in  the  city  of  Bessemer,  hftTB 
or  keep  on  storage  or  deposit,  or  have  there- 
in, any  vinous,  spirituous,  or  malt  liquors, 
or  intoxicating  beverages,  or  any  beverage 
which  is  a  product  of  maltace  or  gencase  as 
a  substantial  ingredient,  in  or  at  any  place 
where  any  drinks  or  beverages  are  sold  or 
kept  for  sale. 

"Sec.  2.  Be  it  further  ordained  by  the  city 
council  of  Bessemer  that  §  1  of  this  ordi- 
nance shall  not  apply  to  any  druggist  who 
is  a  licensed  pharmacist,  or  who  regularly 
employs  a  licensed  pharmacist,  or  who  sells 
pure  alcohol  for  medicinal  purposes  only,  or 
who  sells  grain  alcohol  to  chemists  and  bac* 
teriologists  actually  engaged  in  scientifio 
work,  and  for  sucn  purposes  only,  and  wine 
to  be  used  for  sacramental  purposes  only, 
or  from  using  alcohol  in  the  compounding 
of  prescriptions  or  other  medicines,  the  sale 
of  which  would  not  subject  them  to  the  pay- 
ment of  a  special  tax  required  of  liquor 
dealers  by  the  United  States.** 

Further  facts  sufficiently  appear  in  the 
opinion. 

Messrs.  Thomas  T.  Huey  and  Plnkney 
Scott,  for  appellant: 

The  city  counsel  was  without  authority 
to  enact  an  ordinance  of  the  character  in- 
volved, unless  such  ordinance  prohibited  the 

^ote,  —  Poircr  to  prohibit  the  "keeping 
of  intoxicating  liquor,  irrespective  of 
any  intention  to  sell  it  in  violation  of 
law. 

As  to  the  constitutionality  of  a  statute 
making  the  possession  of  a  designated 
amount  of  intoxicating  liquor  prima  facie 
evidence  of  an  intent  to  violate  the  law 
against  illegal  sales,  see  the  note  to  State  ▼. 
Barrett,  1  L.R.A.(N.S.)  626. 

As  to  the  power  to  forbid  the  carrying  of 
intoxicating  liquors  into  a  prohibition  dis- 
trict, without  an  intent  to  sell  them,  see 
the  note  to  State  v.  Williams,  17  L.R.A. 
(N.S.)   299. 

As  to  the  power  to  prohibit  or  restrict 
one's  using  intoxicating  liquors,  or  having 
the  same  in  his  possession  for  his  own  use, 
see  the  note  to  Com.  y.  Campbell,  2\  L.R.A. 
(N.S.)   172. 

The  foUowinfif  cases  deny  the  right  of  the 
state  or  municipal  corporation  to  declare 
the  keeping  or  having  of  intoxicating  liquor 
in  one's  possession  to  be  unlawful,  irrespec- 
tive of  any  intention  to  sell  or  dispose  of  it 
contrary  to  law.  (Statutes)  Titsworth  v. 
State  (Okla.  Crim.  Rep.)  101  Pac.  288; 
Ex  parte  Brown,  38  Tex.  Crim.  Rep.  295, 
70  Am.  St.  Rep.  743,  42  S.  W.  564 ;  State  v. 
Oilman,  33  W.  Va.  146,  6  L.R.A.  847,  10  S. 
E.  283;  (Municipal  ordinance)  Bessemer 
v.  Eidge  (Ala.)  50  So.  270;  Henderson  ▼. 
Heyward,  109  Ga.  373,  47  L.R.A.  368,  77 
Am.  St.  Rep.  384,  34  S.  E.  590;  Sullivan 
V.  Oneida,  61  111.  242.  Although  the  fol- 
lowing cases,  hereinafter  set  out,  are  to.  the 
contrary:    See  Easley  v.  Pegg;   Wright  v. 
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storage  of  or  keeping  liquors  or  spirits  for 
the  purpose  of  an  illegal  sale  or  disposition 
of  same. 

Bute  ▼.  Gilman,  38  W.  Va.  148,  6  LJLA. 
847, 10  S.  E.  283. 

Messrs.  B.  G.  Perry,  H.  A.  liock,  J.  A. 
Smith,  and  Samuel  D«  Weakley  for  ap- 
pellee. 

Sayre,  J.,  delivered  the  opinion  of  the 
court : 

The  proceeding  against  the  appellant  was 
had  under  an  ordinance  of  the  city  of  Bes- 
semer which  will  appear  in  the  reporter's 
statement  of  the  case.  It  is  at  this  day  uni- 
versally held  that  the  prohibition  by  the 
state  of  the  manufacture  and  sale  of  in- 
toxicating liquors  and  beverages  within  its 
territory  is  a  constitutional  exercise  of  the 


police  power.  The  multiplication,  in  recent 
years  of  statutes  and  court  decisions  relat 
ing  to  the  subject  indicates  a  general  and 
growing  determination  to  make  prohibition 
effective  according  to  the  popular  intent. 
Mr.  Black,  a  much-quoted  authority  on  the 
subject,  states  the  theory  and  policy  of  such 
laws,  in  the  following  language:  "The  evil 
to  be  avoided  is  the  communication  from 
one  to  another  of  an  article  which  may  be 
injurious  to  the  recipient,  or  which,  by  its 
general  use,  may  demoralize  or  harm  the 
whole  community.  It  is  not  attempted  to 
restrain  a  man's  private  indulgence  in 
drink;  but  that  is  because  the  law  deals  not 
with  the  isolated  individual,  but  with  men 
in  their  relations  to  each  other."  Black, 
Intoxicating  Liquors,  §  39.  No  purpose  to 
put  intoxicating  liquors  outside  the  pale  of 


Macon;  Selma  v.  Brewer;  Heisembrittle  v. 
Charleston;  and  State  v.  Clark, — infra. 

The  application  of  this  rule,  in  the  fol- 
lowing cases — Ex  parte  Brown,  supra ;  State 
V.  Mclntyre,  139  N.  C.  599,  52  S.  E.  03;  and 
Sullivan  v.  Oneida,  supra — is  shown  in  the 
note  to  Com.  v.  Campbell,  supra. 

And  State  v.  Gilman,  supra,  will  be  found 
sufficiently  set  out  in  the  opinion  to  Eioqe 
▼.  Bessemer. 

An  apothecary  or  pharmacist  who  keeps 
intoxicating  liquors  in  and  about  his  place 
of  business,  without  intent  to  sell  or  dispose 
thereof  in  violation  of  law,  does  not  fall 
within  the  purview  of  a  statute  requiring 
that  before  acquiring,  keeping,  using,  in  or 
about  his  pharmacy  or  apothecary,  any  li- 
quors the  sale  of  which  is  prohibited,  he 
snail  comply  with  certain  requirements  of  the 
law,  as  any  attempt  to  prohibit  a  person  en- 
gaged in  such  a  business,  from  having  intox- 
icating liquors  about  his  place  of  business 
or  home,  would  be  unconstitutional.  Tits- 
worth  V.  State,  supra. 

So,  in  Bessemer  v.  Eidge,  supra,  a  munic- 
ipal ordinance  prohibiting  the  keeping  of 
any  spirituous,  etc.,  liquors  in  any  house, 
building,  or  place  where  people  resort,  pub- 
lic or  private,  for  lawful  or  unlawful  pur- 
pose, and  providing  for  its  seizure  and  con- 
fiscation without  due  process  of  law,  was 
held  to  violate  a  provision  of  the  Bill  of 
Rights,  declaring  t^at  the  people  shall  be 
secure,  in  their  persons,  houses,  papers,  and 
possession,  from  unreasonable  seizure  or 
searches,  and  that  no  warrant  shall  issue 
to  search  any  place  or  seize  any  person  or 
thing  without  probable  cause  supported  by 
oath  or  affirmation. 

And  an  ordinance  passed  by  a  city  in  local 
option  territory  prohibiting  the  reception 
from  any  common  carrier  or  person  of  any 
package,  jug,  demijohn,  or  bottle  of  spirit- 
uous, etc.,  liquors,  unless  the  recipient  haF 
paid  a  specific  tax  of  $5  upon  each  gallon  or 
fraction  thereof,  to  the  city,  is  void,  in  the 
absence  of  express  legislative  authority  for 
its  adoption,  and  cannot  be  sustained  unde 
the  (^neral  welfare  clause,  as  -the  lawful 
purchase  of  liquor  is  a  right  not  prohibited 
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by  express  law,  nor  contrary  to  public  poli- 
cy.    Henderson  v.  Heyward,  supra. 

But  there  are  decisions  to  the  contrary. 

Thus,  in  Selma  v.  Brewer,  9  Cal.  App.  70, 
98  Pac.  01,  the  court  said  that  it  was  of 
opinion  that  a  municipal  ordinance  de- 
claring it  unlawful  for  any  person,  firm,  cor- 
poration, company,  club,  or  association  to 
"have,  keep,  possess,  provide,  or  store"  any 
spirituous,  etc.,  liquors  within  a  town,  but 
permitting  a  licensed  pharmacist  to  sell  the 
same,  taken  as  a  whole,  is  consistent  with 
the  provisions  of  the  Constitution  authoriz- 
ing any  city  to  make  and  enforce  police  reg- 
ulations not  in  conflict  with  general  laws, 
and  represents  only  a  proper  exercise  of  the 
power  expressly  vested  by  that  instrument 
in  cities,  counties,  towns,  and  townships. 

And  an  ordinance  prohibiting  the  owner 
or  keeper  of  a  retail  grocery  store  where 
meat,  grain,  fruit,  provisions,  or  other  arti- 
cles are  exposed  for  sale,  from  keeping  there- 
in, or  in  any  inner  room  adjacent  thereto,  or 
on  the  premises  connected  therewith,  any 
spirituous,  etc.,  liquors,  unless  licensed  by 
the  city  to  retail  the  same,  is  warranted  by 
charter  authority  to  pass  any  by-law  or  re- 
quirement that  shall  appear  requisite  for  the 
city,  or  for  preserving  peace,  order,  and  good 
government.  Heisembrittle  v.  Charleston, 
2  McMull.  L.  233.  The  court  said  that 
there  could  be  no  question  that  the  restraints 
imposed  by  such  ordinance  were  within  the 
ordinary  powers  of  legislation,  there  being 
nothing  in  the  restrictions  imposed  by  the 
Constitution  of  the  state  or  United  States 
restraining  the  legislature  from  passing  a 
general  law  like  that  under  consideration,  or 
from  granting  power  to  do  so  to  municipal 
corporations. 

So,  an  ordinance  providing  that  no  intoxi- 
cating liquors  shall  be  used  or  kept  in  any 
refreshment  saloon  or  restaurant  for  any 
purpose  whatever  is  valid  notwithstanding 
such  liquors  are  not  kept  for  sale,  and  the 
keeping  thereof  elsewhere  is  not  restricted. 
>^tate  v.  Clark,  28  N.  H.  170,  01  Am.  Dec. 
111.  See  the  quotation  from  this  case  in 
'he  dis«entin?  opinion  of  McClellan,  J.,  in 
Eidge  v.  Bkssemer. 
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the  law  has  ever  as  yet  been  announced  in 
statutory  enactment.  On  the  contrary,  so 
far  as  this  state  is  concerned,  the  general 
prohibition  law  of  November  23,  1907 
(Acts  Sp.  Sess.  1907,  p.  71),  preserves,  by 
exception  to  retail  druggists,  the  right  to 
sell  alcohol  and  wine  for  certain  designated 
purposes,  and  necessarily  further  recognizes 
the  lawfulness  of  keeping  intoxicating  li- 
quors and  beverages,  by  a  provision  that  the 
act  shall  not  prohibit  the  serving  of  liquors 
and  beverages  mentioned  therein  in  private 
residences  in  ordinary  social  intercourse.  In 
the  License  Cases,  5  How.  504,  12  L.  ed. 
256,  Taney,  Ch.  J.,  says:  "Spirits  and  dis- 
tilled liquors  are  universally  admitted  to  be 
■ubjects  of  ownership  and  property."  In 
Dorman  v.  State,  34  Ala.  216,  in  a  judg- 
ment sustaining  a  local  prohibition  statute, 
R.  W.  Walker,  J.,  said:  "The  form  in 
which  the  question  is  stated  assumes  that 
spirituous  liquors  are  property.  Of  this 
there  is  no  doubt,  and  we  will  not  waste 
words  upon  a  proposition  about  which  there 
can  be  no  reasonable  dispute.  Wynehamer 
V.  People,  13  N.  Y.  384.  All  property  is 
equally  sacred  in  the  view  of  the  Constitu- 
tion. And  hence  we  are  not  permitted  to 
listen  to  a  suggestion  that  this  particular 
species  of  property  is  so  pernicious  in  its 
influences  upon  society  that  the  best  inter- 
ests of  the  state  would  be  promoted  by  its 
destruction.  The  description  of  property 
to  which  this  act  refers  has  nothing  to  do 


with  this  controversy;  for  a  statute  depriT- 
ing  a  citizen  of  his  property  in  spirituous 
liquors  is  just  as  clearly  in  conflict  with  the 
Constitution  as  one  which  should  take  from 
him  his  lands,  houses,  and  slaves."  This 
decision  was  rendered  in  1859.  The  fact 
that  an  intervening  via  major  has  overruled 
it  in  part  does  not  affect  its  force  or  appli- 
cation to  the  case  in  hand.  In  Ex  parte 
Florence,  78  Ala.  419,  it  was  said  that  "li- 
quors are  considered  property,  the  subject  of 
ownership,  and  entitled  to  protection, 
though,  like  other  property,  held  subject  to 
the  condition  'that  it  shall  noi  be  so  used 
as  to  injure  the  equal  rights  of  others,  or 
the  interests  of  the  community.' " 

Counsel  for  appellee  announce  their  in- 
ability to  see  any  justice  or  common  sense 
in  a  rule  which  would  differentiate  intoxi- 
cating liquors  and  beverages  from  burglars' 
tools,  lottery  tickets,  infected  clothing,  or 
diseased  animals.  They  argue  that  liquors 
are  put  by  the  statute  outside  the  pale  of 
the  law.  Much  the  same  argument  was 
made  in  Preston  v.  Drew^  33  Me.  558,  54 
Am.  Dec.  639.  In  response,  Shepley,  Ch.  J., 
said:  "It  is,  however,  insisted  in  argu- 
ment that  a  person,  by  the  common  law, 
can  no  more  acquire  property  in  spirituous 
and  intoxicating  liquors  than  he  can  in 
obscene  publications  and  prints.  There  is 
a  clear  and  marked  distinction  between 
them.  Such  liquors  may  be  applied  to  use- 
ful purposes.     This  is  admitted  in  the  act 


And  it  was  held  in  Cohen  v.  State  (Ga.) 
65  S.  E.  1096  (one  justice,  however,  dis- 
senting), that  on  a  prosecution  for  the  vio- 
lation of  a  law  declaring  it  unlawful  for 
anyone  to  keep  on  hand  at  his  place  of  busi- 
ness any  intoxicating  liquor,  evidence  as  to 
the  respondent's  purpose  in  keeping  it  was 
properly  excluded  as  irrelevant  and  imma- 
terial. 

Thus,  it  was  held  in  Easley  v.  Pegg,  63  S. 
C.  98,  41  S.  E.  18,  that  a  municipal  ordi- 
nance enacted  under  the  general  welfare 
clause  of  a  municipal  charter,  prohibiting 
the  storino:  or  keeping  possession  of  spiritu- 
ous, etc.,  liquors,  except  as  provided  by  the 
state  dispensary  law,  was  valid,  it  not  being 
necessary  that  such  liquor  should  be  kept 
for  an  unlawful  purpose,  the  offense  being 
complete  if  there  is  a  storing  or  keeping 
of  liquor,  which  is  contraband  under  the 
dispensary  law. 

And  in  Wright  v.  Macon,  5  Ga.  App.  750, 
64  S.  E.  807,  where  a  municipal  ordinance 
declaring  it  unlawful  for  any  club,  corpo- 
ration, or  association  of  persons,  or  number 
of  persons,  whether  incorporated  or  other- 
wise, to  keep,  or  permit  to  be  kept,  in  any 
room  or  place,  or  in  any  place  connected 
directly  or  indirectly  therewith,  in  which 
members  of  such  club,  corporation,  associa- 
tion of  persons,  or  number  of  persons,  as- 
sembled, any  alcoholic  spirituous,  etc.,  li- 
quors, under  which  it  was  sought  to  prosc- 
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cute  one  who  kept  liquor  owned  by  him  and 
intended  for  his  own  personal  use,  in  a 
locker  of  a  club  connected  with  lodge  rooms 
of  a  fraternal  society  to  which  he  belonged, 
was  held  void,  solely  on  the  ground  that  the 
state  had  already  regulated  and  licensed 
such  clubs, — the  court  said  that  "but  for 
the  passage  of  the  license  tax  by  the  state, 
there  could  be  no  question  in  our  minds  that 
.  .  .  [such  orainance  could  have  been 
adopted  under  the  general  welfare  clause  of 
its  charter].  It  is  evident  that  the  gen- 
eral policy  of  the  state  in  the  passage 
of  the  general  prohibition  act  of  1907 
was  to  stop,  or  at  least  to  decrease,  the 
drinking  of  intoxicatipg  liquor,  and,  the 
ordinance  .  .  .  now  before  us  being  in 
aid  of  that  general  policy,  we  think  it 
could  be  extended  to  preventing  the  as- 
sembling of  liquors  at  a  place  where 
drinking,  instead  of  being  decreased,  would 
be  increased,  although  uie  possession  and 
property  right  in  such  liquors  wag  legal, 
and  the  place  at  which  such  liquors  were  as- 
sembled was  not  a  public  place;  and,  al- 
though it  is  always  to  be  borne  in  mind 
that  delegated  powers  are  to  be  strictly  con- 
strued and  reasonably  exercised,  we  think 
the  passage  of  the  ordinance  in  question 
.  .  .  is  not  an  unreasonable  exercise  of 
the  police  power,  and  is  fully  warranted  by 
the  general  welfare  clause." 
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by  its  authorizing  their  sale  for  medicinal 
and  mechanical  purposes.  It  is  their  mis- 
use or  abuse  alone  which  occasions  the 
mischief.  Obscene  publications  and  prints 
are  in  their  very  nature  corrupting  and  pro- 
ductive only  of  evil.  They  are  incapable  of 
any  use  which  is  not  corrupting  and  inju- 
rious to  the  moral  sense."  In  Lincoln  v. 
Smith,  27  Vt.  328,  the  court  says:  "The 
act  does  not  declare  that  they  [liquors] 
are  not  property,  and  there  is  no  language 
which  should  receive  a  construction  to  for- 
bid their  being  property.  Though  there  is 
a  prohibition  not  to  sell  them,  yet  that  can- 
not prevent  a  man  from  having  a  property 
in  them  for  his  own  use,  without  any  in- 
tention to  sell  them."  In  the  case  of  State 
T.  Oilman,  33  W.  Va.  146,  6  L.R.A.  847, 
10  S.  E.  283,  the  defendant  was  charged 
under  a  statute  which  made  it  an  offense 
to  "solicit  or  receive  orders  for,  or  keep  in 
his  possession  for  another,  spirituous  li- 
quors," etc.  The  court,  observing  that  the 
provision  of  the  statute  which  prohibited 
the'  keeping  in  possession  for  another  had 
no  reference  to  the  intent  or  purpose  for 
which  the  liquors  were  kept,  but  denounced 
as  a  crime  the  simple  fact  that  the  liquor 
was  kept  in  possession  for  another,  however 
innocent  the  act  or  commendable  the  pur- 
pose, and  announcing  its  opinion  that,  if  it 
be  a  crime  for  a  person  to  keep  liquor  in  his 
possession  for  another,  it  would  be  equally 
so  for  him  to  keep  it  for  himself,  said: 
'The  keeping  of  liquors  in  his  possession 
by  a  person,  whether  for  himself  or  for 
another,  unless  he  does  so  for  the  illegal 
sale  of  it,  or  for  some  other  improper  pur- 
pose, can  by  no  possibility  injure  or  affect 
the  health,  morals,  or  safety  of  the  public; 
and  therefore  the  statute  prohibiting  such 
keeping  in  possession  is  not  a  legitimate 
exertion  of  the  police  power.  It  is  an 
abridgment  of  the  privileges  and  immunities 
of  the  citizen  without  any  legal  justifi- 
cation, and  therefore  void."  And  later 
on:  "From  what  we  have  already  said, 
it  is  apparent  that  the  provision  of 
the  statute  under  consideration  is  not 
A  fair  and  reasonable  exercise  of  the 
police  power,  nor  has  it  any  reference  to  the 
prohibition  or  sale  of  liquors.  It  is  simply 
an  attempt  to  make  the  possession  of  liquors 
for  any  purpose  a  crime.  A  very  different 
question  would  be  presented  if  the  act  had 
made  it  unlawful  for  any  person  to  keep  in- 
toxicating liquors  in  his  possession,  either 
for  himself  or  for  another,  for  the  purpose 
of  selling  it,  or  as  a  device  to  evade  the 
revenue  laws." 

In  the  case  of  State  v.  Williams,  140  N. 
C,  618,  17  L.R,A.(N.S.)  299,  61  S.  E.  61, 
14  A.  &  E.  Ann.  Gas.  662,  the  court  had 
under  consideration  a  local  prohibition  stat- 
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ute  for  the  county  of  Burke,  which,  after 
declaring  it  to  be  unlawful  to  manufacture, 
sell,  or  otherwise  dispose  of  liquors  in  the 
ooimty  named,  provided  as  follows:  "It 
shall  be  further  unlawful  for  any  person, 
except  to  a  druggist  for  medical  purposes, 
as  aforesaid,  to  bring  into  said  county  of 
Burke,  in  any  one  day,  more  than  one  half 
gallon  of  such  spirituous,  vinous,  or  malt 
liquors."  The  court  announced  its  opinion 
in  the  following  language:  "Chapter  806 
of  the  Laws  of  1907,  prohibiting  any  person 
from  carrying  into  the  county  of  Burke  in 
any  one  day  more  thfLn  one  half  gallon  of 
vinous,  spirituous,  or  malt  liquor,  is  not 
a  valid  exercise  of  the  police  power,  for  that 
it  unduly  restricts  the  right  of  the  citizen 
to  the  use  of  his  property,  without  any  in- 
tent to  violate  any  prohibited  act  in  relation 
to  it;  that  the  carrying  into  the  county  of 
Burke  of  the  prohibited  quantity  has  no 
reasonable,  substantial  relation  to  the  sale 
of  liquors  as  prohibited  by  law."  We  in- 
dulge one  further  quotation  from  high  au- 
thority, as  succinctly  stating  the  limitation 
upon  the  legislature  in  the  exercise  of  the 
police  power:  "It  does  not  at  all  follow 
that  every  statute  enacted  ostensibly  for  the 
promotion  of  these  ends  is  to  be  accepted  as 
a  legitimate  exercise  of  the  police  power  of 
the  state.  There  are,  of  necessity,  limits 
beyond  which  legislation  cannot  rightfully 
go.  •  .  .  If,  therefore,  a  statute  purport- 
ing to  have  been  enacted  to  protect  the  pub- 
lic health,  the  public  morals,  or  the  public 
safety,  has  no  real  or  substantial  relation  to 
these  objects,  or  is  a  palpable  invasion  of 
rights  secured  by  the  fundamental  law,  it 
is  the  duty  of  the  courts  so  to  adjudge,  and 
thereby  give  effect  to  the  Constitution." 
Mugler  V.  Kansas,  123  U.  S.  623,  31  L.  ed. 
205,  8  Sup.  Ct.  Rep.  273.  Such  are  the 
limitations  upon  the  legislature  in  the  exer- 
cise of  the  police  power,  which  must  be 
observed  in  the  consideration  of  this  case. 
There  is  no  attack  here  upon  any  statutory 
enactment  of  the  legislature.  But  the  prin- 
ciple to  be  gathered  from  the  cases  con- 
sidered applies  with  equal  force,  of  course, 
to  municipal  ordinances,  which  must  be 
enacted  in  pursuance  of  a  delegated  legis- 
lative authority. 

Municipal  corporations  in  this  state  have 
power  to  adopt  ordinances  not  inconsistent 
with  the  laws  of  the  state,  to  provide  for 
the  safety,  preserve  the  health,  promote  the 
prosperity,  and  improve  the  morals,  order, 
comfort,  and  convenience  of  the  inhabitants 
of  the  municipality.  Code  1907,  §  1251.  It 
must  be  conceded  that  they  may  pass 
ordinances  in  accord  with  the  general  pro- 
hibition law  of  the  state,  ordinances  to  pre- 
vent evasions  thereof  by  trick,  artifice,  or 
subterfuge,   and   ordinances   making   it   an 
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oiTense  to  keep  intoxicating  liquors  and 
beverages  in  any  place,  public  or  private, 
with  intent  to  sell  or  dispose  of  them  in 
violation  of  law;  all  such  being  in  conso- 
nance with  the  law  and  policy  of  the  state, 
and  fairly  implied  in  the  broad  grant  of 
powers  enumerated.  The  ordinance  in  ques- 
tion does  not  make  an  offense  against  the 
municipality  of  those  acts  which  are  de- 
nounced by  the  law  of  the  state;  that  is  to 
say,  it  does  not  prohibit  the  sale  of  intoxi- 
cating liquors,  nor  does  it  create  the  sep- 
arate and  distinct  offense  of  having  or  keep- 
ing liquors  and  intoxfcating  beverages  with 
the  unlawful  intent.  It  can  be  justified 
only,  if  at  all,  on  the  ground  that  it 
sustains  some  reasonable  relation  to  the 
prohibition  law  in  the  way  of  preventing 
evasions  of  that  law  by  trick,  artifice,  of 
subterfuge,  under  guise  of  which  that  law 
itself  is  violated.  But  it  has  no  such  re- 
lation. It  undertakes  to  prohibit  the  keep- 
ing, in  any  quantity  and  for  any  purpose 
however  innocent,  of  intoxicating  liquors 
and  beverages  in  places  which  are  innocent 
in  themselves.  Under  the  ordinance  a  keep- 
ing with  innocent  purpose  is  as  much  an 
offense  as  a  keeping  with  purpose  to  violate 
the  law.  The  ordinance  is  no  more  to  be 
sustained  than  if  it  had  said:  "No  man 
shall  keep  for  his  own  use  intoxicating  li- 
quors or  beverages  in  any  place  where  any 
drinks  or  beverages,  though  entirely  free  of 
alcohol,  are  sold  or  kept  for  sale."  Certain- 
ly, if  the  keeping  for  one's  own  use,  and 
with  no  purpose  to  violate  the  law,  may  be 
prohibited  in  such  places,  the  prohibition 
against  keeping  without  unlawful  purpose 
may  as  well  be  extended  to  a  keeping  at  any 
place  where  men  are,  many  or  few,  with 
result  that  vinous,  spirituous,  and  malt 
liquors  must  indeed  be  classified  with  bur- 
glars* tools  ( the  keeping  of  which  with  inno- 
cent purpose,  we  remark,  has  never  been 
prohibited),  lottery  tickets,  infected  cloth- 
ing, and  diseased  animals,  and  the  con- 
stitutional and  legislative  .  recognition  of 
property  rights  and  personal  liberty  held  for 
naught. 

The  ordinance  under  which  the  appellant 
was  convicted  is  void,  and  the  appellant  must 
be  discharged. 

Reversed  and  rendered. 

Dowdell,  Ch.  J.,  and  Anderson  and 
May  field,  J  J.,  concur. 

McClellan,  J.,  dissenting: 

This  appeal  invites  the  judgment  of  this 
court  upon  the  inquiry  whether  the  ordi- 
nance of  the  city  of  Bessemer,  approved 
February  18,  1909,  is  a  valid  exercise  of  the 
police  power.  A  majority  of  the  court  pro- 
nounce against  its  validity.  It  is  indispen- 
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sable  to  the  determination  of  the  validity 
of  statute  or  ordinance  that  construction 
thereof  be  first  taken.  What  does  the  as- 
sailed enactment  mean?  What  does  it 
prescribe  or  provide  ?  '  What  is  its  effect  ? — 
are  first  questions  in  the  delicate  and  highly 
important  judicial  duty  of  deciding  the 
validity  vel  non  of  legislative  expression. 

The  1st  section  of  the  ordinance  under 
consideration  reads :  "Be  it  ordained  by  the 
city  council  of  Bessemer  as  follows:  That 
it  shall  be  unlawful,  and  constitute  a  vio- 
lation of  thi«  ordinance,  if  any  person,  firm, 
or  corporation  in  the  city  of  Bessemer,  ha^e 
or  keep  on  storage  or  deposit,  or  have  there* 
in,  any  vinous,  spirituous,  or  malt  liquors, 
or  intoxicating  beverages,  or  any  beverage 
which  is  a  product  of  maltace  or  gencase  as 
a  substantial  ingredient,  in  or  at  any  place 
where  any  drinks  or  beverages  are  sold  or 
kept  for  sale."  Section  2  creates  exceptions 
practically  identical  with  those  to  be  found 
in  §§  2  and  3  of  the  general  prohibition  law, 
approved  November  23,  1907  (Acts  Sp.  Sess. 
1907,  p.  71).  Section  3  provides  the  penalty 
for  a  violation  of  the  ordinance.  Tlie  sub- 
stance of  the  holding  of  the  majority  is  that 
the  ordinance  is  entirely  void,  because  it  is 
unwarrantably  invasive  of  property  rights, 
and  because  the  limit  in  this  direction  of 
the  police  power  is  that  the  storage  or  de- 
posit of  the  liquors  or  beverages  described 
is  that  it  is  so  stored  or  deposited  with  the 
intent  to  make  illegal  disposition  thereof. 

To  neither  of  these  conclusions  can  the 
writer  give  his  approval.  In  my  opinion 
both  are  unsound,  and  to  sanction  them  is 
to  impair  and  limit,  without  sufficient  rea- 
son, the  police  power  of  the  state  itself,  in- 
cluding, of  course,  that  of  the  municipali- 
ties created  and  empowered  by  the  state. 
There  can  be  no  doubting  the  general  right 
and  power  of  a  municipality  in  this  state 
to  ordain,  under  the  power  "to  provide  for 
the  safety,  preserve  the  health,  promote  the 
prosperity,  improve  the  morals,  order,  com- 
fort, and  convenience  of  the  inhabitants" 
(Code  1907,  §  1251),  to  the  end  that  the 
prohibitory  liquor  laws  of  force  in  this  state 
may  be  rendered  more  effective  in  such 
municipality.  Accordingly,  the  question,  on 
the  testing  of  this  ordinance,  is  whether  the 
stated  general  and  legitimate  power  has  been 
exceeded  by  the  ordinance  under  considera* 
tion.  In  short,  the  reasonableness  vel  non 
of  ordinance  is  the  inquiry.  Where  that  is 
the  matter  for  judicial  decision,  the 
general  power  in  the  premises  being  pos- 
sessed by  the  municipality,  the  presumption 
is  that  the  ordinance  is  reasonable,  unless 
the  contrary  appears  from  the  enactment, 
or  is  properly  shown.  Van  Hook  v.  Selnia, 
70  Ala.  361,  365,  45  Am.  Rep.  85 ;  McQuillin, 
Mun.  Ord.  §§  186,  275,  and  authorities  iu 
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notei  thereto.  *In  the  construction  of  ordi- 
nances the  "courts  will  give  them  a  reason- 
able construction,  and  will  incline  to  sustain 
rather  than  to  overthrow  them,  and  especial- 
ly is  this  so  where  the  question  depends  up- 
on, their  being  reasonable  or  otherwise. 
Thus,  if  by  one  construction  an  ordinance 
will  be  valid,  and  by  another  void,  the 
courts  will,  if  possible,  adopt  the  former." 
1  Dill.  Mun.  Corp.  §  420 ;  Orme  v.  Tuscumbia, 
150  Ala.  520,  43  So.  584;  McQuillin,  supra. 
What  does  this  ordinance  prohibit?  To 
me  the  response  to  this  question  is  apparent 
from  the  face  of  the  ordinance.  A  reading 
of  it,  obviating  any  necessity  for  argument 
or  elucidation,  demonstrates,  in  my  opinion, 
that  the  whole  purpose  and  effect  thereof 
was  and  is  to  inhibit  the  storage,  deposit, 
or  having  of  the  defined  liquors  ''in  or  at 
any  place  where  any  drinks  or  beverages 
are  sold  or  kept  for  sale.^'  The  title  of  the 
ordinance,  to  which  reference  may  be  had 
for  pijirposes  of  interpretation,  reinforces 
and  emphasizes  the  correctness  of  this  con- 
struction. How  it  can  be  drawn  from  this 
ordinance  that  an  attempt  is  thereby  made 
to  penalize  the  possession,  storage,  or  de- 
posit of  the  condemned  liqiiors  at  other  than 
'  places  whereat  or  wherein  drinks  or  bev- 
erages are  sold  or  kept  for  sale,  I  am  en- 
tirely unable  to  see.  How  it  can  be  said 
under  this  ordinance  that  a  man  is  prohibit- 
ed from  having  the  defined  liquors  in  his 
home  is  wholly  inexplicable  to  me.  There  is 
not  a  line  or  a  word  in  the  ordinance,  in- 
cluding the  title,  that  tends  to  that  mean- 
ing or  effect.  The  1st  section  does  employ 
the  phrase  "or  have  therein;"  but  it  is 
obvious  that  ''therein"  as  used  is  a  word  of 
reference,  and  refers  to  the  place  "in  or  at" 
which  the  liquors  shall  not  be  stored,  de- 
posited, or*  possessed  (had.)  This,  it  ap- 
pears to  me,  is  the  meaning  and  effect  to 
be  read  from  the  face  of  the  ordinance;  but, 
even  if  the  meaning  was  equivocal,  the  ap- 
plication of  the  approved  rules  of  favor  and 
construction  before  stated  compel  the  resolu- 
tion of  the  matter  to  a  construction  that 
would  sustain  rather  than  overthrow  the  or- 
dinance. We  have,  then,  an  ordinance  for 
bidding  the  storage,  deposit,  or  having  in 
or  at  places  where  drinks  or  beverages  are 
sold,  or  are  kept  for  sale,  the  liquors  de- 
scribed in  the  ordinance.  Is  this  a  permis- 
sible exercise  of  the  police  power?  I  feel 
no  hesitancy  in  affirming  that  it  is,  and 
in  so  concluding  I  am  not  unmindful  of  the 
weight  and  deference  due,  and  attaching  to, 
the  opposing  view  taken  by  my  associates. 
Taking  authority  first:  An  exhaustive 
investigation  of  text-books  and  reported  de- 
cisions of  other  jurisdictions  has  been  re- 
warded by  a  decision  from  the  supreme 
court  of  New  Hampshire,  viz.,  State  v.  Clark, 
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28  N.  H.  176.  It  is  in  immediate  point,  and 
was  decided  in  1854.  So,  the  proposition  is 
not  new.  This  case  is  also  reported  in  61 
Am.  Dec.  611,  though  the  facts  and  briefs 
of  counsel  are  not  there  as  fully  set  out  as 
in  the  original  report  of  the  case.  The  New 
Hampshire  court  has,  in  the  Clark  Case,  to 
datermine  the  validity  vcl  non  of  the  follow 
ing  ordinance:  "No  intoxicating  liquors 
■hall  be  used  or  kept  in  any  refreshment 
saloon  or  restaurant  within  the  city,  for  any 
purpose  whatever."  The  argument  against 
the  validity  of  the  ordinance  was  that  set 
forth  in  the  majority  opinion  in  .this  case. 
It  did  not  prevail  with  that  court.  The 
opinion  is  by  Chief  Justice  Gilchrist,  and, 
so  far  as  presently  important,  is  as  follows: 
"The  city  ordinance  prohibits  the  using  or 
keeping  intoxicating  liquors  in  any  refresh- 
ment saloon  or  restaurant  only.  It  does 
not  prohibit  the  using  or  keeping  elsewhere, 
but  it  selects  places  of  a  certain  class,  and 
prohibits  their  use  in  such  places.  There 
is  nothing  unreasonable  in  such  an  exercise 
of  the  judgment  of  the  city  authorities. 
The  ordinance  does  not  profess  to  prohibit 
either  the  use  or  the  sale  of  liquors  alto- 
gether. From  motives  arising  out  of  a  re- 
gard for  public  policy  or  morals,  it  declares 
that  liquor  shall  not  be  kept  in  such  places. 
It  is  in  fact  a  sumptuary  law  which  goes  no 
further  than  almost  any  laws  of  this  de- 
scription; nor  is  it  any  more  stringent  than 
many  other  laws  which  are  enacted  from  a 
regard  to  the  public  peace  and  safety." 
The  opinion  then  finds  apt  analogy  in  the 
statutes  against  the  keeping  of  gunpowder 
in  thickly  populated  districts,  and  also  an- 
other in  the  inhibition  of  sales  of  liquors 
in  2  miles  of  houses  of  worship.  It  is  evi- 
dent that  the  license  system  prevailed  at 
the  time  of  these  decisions;  but  that  fact 
does  not  impair  the  value  of  the  principle 
applied,  nor  its  service  as  authority.  The 
court  then  cites  and  quotes,  as  authority 
for  the  ruling  made,  the  case  of  Heisembrit- 
tle  V.  Charleston,  2  McMull,  233,  which 
aptly  supports  the  court's  holding.  It 
was  shown  on  the  trial  that  Clark  kept 
an  eating  house,  and  that  he  had  had  stored, 
for  some  weeks,  under  his  restaurant,  one  or 
more  casks  of  intoxicating  liquors.  The 
conviction  of  a  violation  of  the  quoted  or- 
dinance was  affirmed,  as  indicated;  the 
court  holding  that  the  *  ordinance  infracted 
no  state  or  Federal  constitutional  provision. 
State  V.  Clark  has  been  at  least  twice  recog- 
nized by  the  New  Hampshire  court  as  sound, 
and  worthy  to  be  applied  in  principle  or 
analogy  to  other  matters  presented  for 
decision.  These  two  instances  are  the  cases 
of  State  V.  Noyes,  30  N.  H.  279,  decided  in 
1856,  and  State  v.  Freeman,  38  N.  H.  426. 
The  Georgia  Qourt,  in  Bice  v.  State,  109  Ga. 
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117,  34  S.  E.  202,  having  then  under  consid- 
eration the  constitutionality  of  an  enact- 
ment prohibiting  the  carrying  to  a  church, 
or  other  place  where  people  assemble  for 
divine  worship,  "liquor  or  intoxicating 
drink,"  declared  the  enactment  valid,  and 
affirmed  Bice's  conviction,  notwithstanding 
he  pleaded  illness  of  his  wife  as  the  reason 
for  his  carrying  the  liquor  within  200  yards 
of  a  church,  and  there  having  it  in  his  con- 
veyance. It  is  apparent  that,  if  the  ma- 
jority view  on  this  appeal  is  sound,  the 
New  Hampshire  and  Georgia  courts  egre- 
giously  erred  in  their  respective  conclusions, 
and,  in  consequence,  unjustifiably  infracted 
private  rights. 

What  of  the  authorities  affording  the 
basis  of  the  majority  conclusion?  In  the 
first  place,  there  is  no  sort  of  doubt  that 
intoxicating,  liquors,  even  though  being  de- 
voted to  violations  of  penal  statutes  of  the 
state,  are  property.  Such  was  the  ruling  of 
this  court  in  Smith  v.  Dinkelspiel,  91  Ala. 
528,  8  So.  490,  where  the  liquor  owner  was 
allowed  to  recover  for  trespass  by  a  sheriff 
levying  process.  The  court  declared  plain- 
tiff's property  in  the  liquors,  and  his  right 
to  damages  to  a  limited  extent,  notwith- 
standing they  were  being  used  as  a  vehicle 
for  the  violation  of  the  statutes  against  re- 
tailing without  a  license.  The  other  deci- 
sions of  this  court  cited  in  the  majority  are 
in  accord,  on  the  property  right,  with  Smith 
v.  Dinkelspiel,  supra.  While  the  existence 
of  such  right  is  settled,  it  has  been,  of 
course,  long  adjudged  to  finality,  and  never 
now  doubted  anywhere,  that  such  right  of 
property  is  subject  to  proper  qualification  by 
the  exercise  by  the  state  of  its  police  power. 
And  it  has  become  the  confirmed  policy  in 
our  country  to  treat  the  traffic  in  intox- 
icants as  in  no  sense  an  unimpairable  right 
inhering  in  the  ownership  of  such  liquors. 
,23  Cyc.  Law  &  Proc.  p.  89,  and  authorities 
in  notes.  The  state  may  prohibit  such 
traffic  within  it, — regulate  or  restrain  the 
traffic, — and  yet  no  property  right  is  im- 
paired. I  have,  hence,  no  difference  with 
my  brothers  on  the  abstract  question  of 
property  right  in  liquors,  whatever  their  use 
or  intended  use.  To  sustain  this  ordinance 
does  not  require  a  repudiation  of  the  stated 
property  right.  Indeed,  to  declare  the  or- 
dinance invalid  is  to  exaggerate  the  prop- 
erty right  in  liquors  so  as  to  seriously — vi- 
tally, on  this  subject — impair  the  police 
power  of  the  state.  It  is  at  least  as  unfor- 
tunate to  unwarrantably  curtail  that  power 
as  it  is  to  unjustifiably  infract  property 
rights. 

If  the  writer  is  correct  in  the  construction 
taken  of  the  ordinance,  it  clearly  appears 
that  the  decisions  cited  in  the  majority 
opinion  are  not  authorities  against  the  valid- 
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ity  of  this  ordinance.  They  may  be  for  an- 
other inquiry,  but  not  the  one  presented  by 
the  Bessemer  ordinance.  State  ▼.  Oilman, 
33  W.  Va.  140,  6  L.R.A.  847,  10  S.  E.  283, 
deals  with  a  statute  wherein  it  was  made, 
among  other  things,  an  offense  to  "keep  in 
his  possession  for  ^another"  spirituous  li- 
quors, etc.  That  court  condemned  the  stat- 
ute as  invasive  of  property  rights.  Wheth- 
er the  holding  is  sound  or  not,  it  bears 
no  relation,  in  principle  or  analogy,  to  the 
Bessemer  ordinance,  where  the  prohibition 
was  the  storing,  deposit,  or  possession  of 
defined  liquors  in  or  at  places  of  a  certain 
specified  class.  In  the  Oilman  Case,  the  pro- 
hibition was  against  the  possession  of  li- 
quors generally,  and  under  it  every  pos- 
session of  liquors  generally,  everywhere 
in  the  state,  was  a  violation  of  the  statute. 
The  cases  are  obviously  different.  In  State 
V.  Williams,  146  N.  C.  618,  17  L.R.A.(N.S.) 
299,  61  S.  E.  61,  14  A.  &  E.  Ann.  Cas.  562, 
treating  a  statute  prohibiting  the  importa- 
tion, into  Burke  county,  of  more  than  one 
half  gallon  of  spirituous  liquors  in  one  day, 
the  court  declared  the  statute  invalid. 
Whether  well  or  illy  supported  that  conclu- 
sion was  or  is,  certainly  such  a  latitudinous 
provision  of  law  as  was  there  dealt  with  is 
without  kinship  or  resemblance  to  the  ordi- 
r  nance  here  involved.  No  class  of  places 
whereat  the  public  are  served  with  beverages 
was  defined  in  the  statute.  The  inhibition 
was  general,  unlimited,  and  operated  as  well 
in  a  tenantless  forest  of  the  county  of  Burke 
as  in  any  populous  community  within  its 
confines.  It  penalized  mere  importation  of  ■ 
an  excessive  quantity  over  one  half  gallon  in 
one  day,  without  regard  to  the  public  char- 
acter of  the  place  of  importation,  or  of  the 
favor  of  opportunity  to  evade,  by  trick  or 
artifice,  the  prohibitory  laws. 

It  is,  of  course,  true  that  statutes  and  or- 
dinances of  the  character  now  under  consid- 
eration must  bear  a  reasonable  relation  to 
the  major  object  they  were  intended  to  con- 
serve. They  must  reasonably  tend  to  effect 
the  prohibition,  without  unreasonably  im- 
pairing property  rights.  But  in  deciding 
whether  a  given  statute  or  ordinance  had 
gone  beyond  reasonableness,  as  that  is  col- 
ored in  decision  by  the  relation  of  the  mode 
adopted  to  the  prohibition  sought  to  be  ren- 
dered more  effective,  less  liable  to  evasion 
by  trick  or  artifice,  the  courts  must  of  neces- 
sity be  cautious  that  they  do  not  substitute 
mere  preference  of  judgment  on  a  matter  of 
legislative  policy,  for  the  limited  and  sole 
right  of  review  and  revision.  The  wisdom 
of  an  enactment  is  not  a  proper  subject  of 
judicial  consideration,  nor  is  there  reposed 
in  the  judiciary  any  power  to  revise  the  ac- 
tion of  the  legislative  branch,  except  in  re- 
spect of  validity  vel  non  thereof,  and  thii 
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upon  grounds  too  well  understood  and  de- 
fined to  need  repetition.  In  my  judgment, 
upon  authority,  the  ordinance  is  valid.  The 
reasonableness  of  the  mode  adopted  in  this 
ordinance,  for  the  effective  enforcement  of 
the  general  prohibitory  laws  of  the  state,  is 
dear,  it  seems  to  me,  when  the  circum- 
stances foreshadowed  in  the  ordinance  are 
considered  in  connection  with  the  evident 
object  thereof, — to  prevent  evasions,  or  op- 
portunity for  evasion,  of  the  general  pro- 
hibitory laws.  That  attempts  at  the  eva- 
sion of  such  laws  may  be  anticipated  and 
forestalled  has  been  often  recognized  and 
sustained  by  the  courts  in  dealing  with  laws 
pertaining  to  the  liquor  traffic.  In  the 
Feibelman  Case,  130  Ala.  122,  30  So.  384, 
there  is  express  declaration  and  approval  of 
the  legislative  right  to  enact  laws  ancillary 
to  the  major  purpose  to  be  found  in  general 
prohibitory  statutes.  The  underlying  prin- 
ciple is  that  the  legislature,  having  the 
right  and  power  to  prohibit  the  traffic  in 
liquors,  has  also,  and  necessarily,  the  power 
and  right  to  render  the  major  purpose  effect- 
ive, by  removing  and  inhibiting  the  oppor- 
tunity for  evasion  by  trick,  artifice,  or  de- 
sign. The  greater  includes  the  lesser.  The 
relation  between  the  ancillary  prohibition, 
its  purpose  and  effect,  and  the  major  object, 
must,  of  course,  be  reasonable,  and  appear 
from  the  ancillary  mode  provided  to  the  end 
stated. 

The  circumstances  indicated  by  this  ordi- 
nance demonstrate,  as  I  view  it,  not  only 
the  reasonableness  of  the  mode  therein  pro- 
vided, but  also  that  the  council  of  Bessemer 
very  naturally  and  reasonably  anticipated, 
in  so  ordaining,  an  artful  and  hard-to-de- 
tect  method  of  evasion  of  the  major  law. 
The  place  of  sale  of  ostensibly  innocent 
beverages  could,  it  was  thought,  readily  af- 
ford a  cloak  for  an  illicit  traffic  in  pro- 
hibited liquors.  The  vendor,  "in  or  at"  his 
place,  was  conceived  to  be  favorably  situated 
to  serve  the  forbidden,  under  the  guise  or 
subterfuge  of  serving  a  harmless  and  un- 
condemned,  beverage.  The  receptacle  for 
the  innocent  and  that  for  the  prohibited  li- 
quors might  be  readily  interchanged,  so  as 
to  minimize  the  hazard  of  detection  by  the 
law's  agents,  if  both  might  be  lawfully 
stored,  deposited,  or  had  in  the  place  where 
innocent  drinks  or  beverages  could  be  sold. 
Indeed,  it  was  reasonably  possible  to  be 
anticipated  that  false  labels  might  be  used 
as  a  subterfuge  to  conceal  the  character  of 
beverage  being  sold.  If  the  having  of  the 
prohibited  liquors  was  permitted  in  such 
places  as  the  ordinance  described,  then  op- 
portunity to  evade  the  prohibition  statute 
would  be  afforded.  The  object  and  effect  of 
the  ordinance  was  to  take  that  favor  of 
circumstance  out  of  the  equation.  Inge- 
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nuity  has,  as  is  common  knowledge,  a  most 
inviting  field  in  the  evasion  of  the  li- 
quor laws.  That  it  is  availed  of,  or 
sought  to  be,  appears  from  the  reported 
cases  of  this  court,  as  well  as  elsewhere. 
Black  on  Intox.  Liquors,  §  405.  No  favor 
has  been  extended  to  that  exercise  of  in- 
genuity by  the  courts  of  this  state.  They 
have  steadily  sought  the  substance  behind 
the  shadow;  and,  if  evasion,  by  trick,  arti- 
fice, or  design,  covered  the  reality,  the  law 
was  applied  to  the  guilty  actor,  without  ref- 
erence to  the  cunningness  of  the  design  or 
the  subtleness  with  which  he  concealed  his 
unlawful  purpose.  This  suggests  the  ration- 
ale of  the  ancillary  prohibitions  spoken  of 
in  the  Feibelman  Case,  supra,  and  gives 
legal  sanction  to  all  reasonably  related  ef- 
forts to  effect  the  enforcement  of  the  major 
law,  by  anticipating  the  evasion  that  may  be 
attempted. 

It  has  been  said  in  respect  to  this  ordi- 
nance, that  it  prohibits  anyone,  in  addition 
to  the  keeper  of  the  described  place,  from 
having  therein  any  quantity  of  the  liquors 
forbidden  by  the  ordinance.  If  that  is  a 
proper  construction  of  the  ordinance,  no 
good  reason  occurs  to  the  writer  why  any 
person  may  not  be  forbidden  to  have  while 
in,  or  to  carry  into,  the  places  where  drink 
or  beverages  are  sold,  the  liquors  within  the 
ban  of  the  ordinance.  The  same  reasons  in 
general  that  in  my  opinion  clearly  justify 
the  inhibition  against  the  proprietor  of  such 
place  support  the  reasonableness,  and  there- 
fore the  validity,  of  the  phase  of  the  ordi- 
nance forbidding  any  person,  whatever  his 
mission  in  entering  the  place,  from  having 
therein  the  condemned  liquors.  It  penalizes 
a  purchaser  of  the  {prohibited  liquors  to 
whom  a  delivery  thereof  in  the  described 
place  is  made.  It  operates  to  restrain  one 
from  accepting  a  delivery  of  such  liquors 
therein.  It,  if  observed,  would  take  from 
the  traffic,  broadly  condemned  in  this  state, 
one  of  the  parties,  viz.,  the  buyer  or  receipt- 
or, necessary  to  effect  the  elimination  of 
the  evil  thus  stated  by  Mr.  Black  on  Intox- 
icating Liquors,  at  §  39:  "The  evil  to  be 
avoided  is  the  communication  from  one  to 
another  of  an  article  which  may  be  injuri- 
ous to  the  recipient,  or  which,  by  its  general 
use,  may  demoralize  or  harm  the  whole  com- 
munity. It  is  not  attempted  to  restrain  a 
man's  private  indulgence  in  drink ;  but  that 
is  because  law  deals  not  with  the  isolated 
individual,  but  with  men  in  their  relations 
to  each  other."  The  ordinance  says  to  all 
persons:  You  shall  not  have  in  the  place 
described  any  sprituous,  etc.,  liquors.  Its 
purview  comprehends  those  on  both  sides 
of  the  counter,  the  deliverer  and  the  receipt- 
or, and  prohibits  one  as  well  as  the  other 
from  the  act  described.  In  short,  it  aV* 
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tempts  to  forestall  evasions  of  the  major 
laws  by  restraining  all  who  may  contribute 
to  that  evasion. 

It  is  no  argument  against  the  validity  of 
this  phase  of  the  ordinance,  that  a  well-in- 
tentioned individual  entering  such  a  place 
as  the  ordinance  defines,  with  spirituous, 
etc^,  liquors  on  his  person  at  the  time, 
would  violate  the  ordinance  by  so  doing.  If 
the  municipality  or  the  state  itself  may  for- 
bid, as  in  right  each  may  do,  the  storage  or 
deposit  or  keeping  of  liquors  in  the  specified 
places,  it  cannot  be  that  a  person  of  the 
class  above  described  would  be  free  from 
the  effect  of  the  state's  prohibiting  power. 
The  line  between  the  innocent  visitor  or 
patron  who  also  has  on  his  person  some  of 
the  prohibited  liquor,  and  the  individual  not 
80  innocent,  could  not  be  drawn  in  practical 
operation;  and  hence,  as  in  many  cases,  the 
mere  right  of  innocence  must  yield  to  the 
public  right  to  restrain  the  vicious  who 
might  seek  to  evade  the  law  by  the  same  ab- 
stract conduct  as  that  pursued  by  the  in- 
nocent. The  law  must  operate  by  general 
classes,  and  because  the  innocent  may  be 
disturbed  in  their  courses  or  conduct  by  a 
rule  intended  for  application  to  the  .wrong 
bent  has  never,  I  think,  been  thought  suffi- 
cient to  deny  the  proper  authority  the  right 
to  .restrain  along  general  and  comprehensive 
lines.  The  maxim,  Salus  populi  auprema 
lew,  is  founded  on  the  implied  consent  of  the 
individual  to  yield  of  his  rights  in  the  in- 
terests and  in  furtherance  of  the  general 
welfare.  The  extreme  case  urged  in  argu- 
ment against  this  phase  of  the  ordinance 
must,  if  it  ever  occurs,  go  under  the  ordi- 
nance as  a  contribution  within  the  maxim 
quoted.  That  phase 'may  cover  conditions 
not  innocent,  as  in  the  hypochesized  case, 
and  therefore  the  extreme  case  should  not 
avail  to  deny  the  state  or  the  municipality 
the  right  to  reach  those  not  so  innocent, 
though  pursuing  the  course  of  the  innocent. 
It  would  be  easy  for  the  law-abiding  to 
avoid  carrying  liquor  into  a  place  subject  to 
the  law's  suspicion  as  a  convenient  occasion 
and  place  for  evasion. 

But,  if  it  be  granted  (for  the  argument) 
that  the  provision  of  the  ordinance  ex- 
pressed in  the  phrase  "or  have  therein"  is 
invalid,  then  there  can  be  no  sort  of  doubt 
that  such  invalid  part  may  be  eliminated, 
and  prohibition  against  the  storage  or  de- 
posit of  the  forbidden  liquors  in  the  defined 
places  retained  as  a  valid  and  enforceable 
law.  In  State  v.  Davis,  130  Ala.  148,  89 
Am.  St.  Rep.  23,  30  So.  344,  the  rule  was  de- 
clared that,  if  the  elimination  of  parts  of  an 
act  "would  leave  a  law  'complete  within  it- 
self, sensible,  capable  of  being  executed,  and 
wholly  independent  of  that  which  is  re- 
jected,' the  statute  will  stand  and  be  en- 
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forced."  Dill.  Mun.  Corp.  §  421,  and  notes; 
Ex  parte  Florence,  78  Ala.  419,  425.  That 
the  inhibition  against  having  "therein"  any 
of  the  condemned  liquors  is  distinct  and  in- 
dependent, and  hence  separable,  from  the 
prohibition  with  respect  to  storage  or  de- 
posit of  liquors  in  the  described  places,  is 
obvious.  The  argument  employed  in  the 
Davis  Case,  supra,  is  pertinent  on  this  sub- 
ject. It'  will  not  be  repeated.  It  follows 
that,  even  with  the  concession  to  the  in- 
validity of  the  provision  "or  have  therein," 
the  entire  ordinance  should  not  be  annulled. 
And  likewise  as  to  the  prohibition  of  liquors 
or  beverages  the  product  of  "maltace"  and 
"gencase."  If  this  provision  of  the  ordi- 
nance is  not  saved  by  the  ruling  on  the 
same  subject  in  Elder  v.  State  (Ala)  50  So. 
370,  the  principle  treated  and  applied  in  the 
Davis  Case  denies  that  invalid  part,  inde- 
pendent and  separable,  of  the  act  the  efi'ect 
to  annul  the  whole  act.  In  my  opinion 
the  conclusion,  in  this  particular,  in  the 
Elder  Case,  is  authority  for  holding  the  or- 
dinance valid. 

This  state  has  adopted  the  policy  of  pro- 
hibiting the  traffic  in  intoxicants.  That 
power,  it  rightfully  has.  Having  that  powder, 
it  has  also,  and  necessarily,  the  ancillary 
power  to  give  effect  to  the  major  objective 
and  policy  of  the  state  in  this  field  of  exer- 
cise of  the  police  power.  I  cannot  agree  to 
curtail  the  ancillary  power  to  £he  major 
end,  and  thereby  largely  paralyze  the  arm  of 
the  state  in  its  efforts  to  prevent  evasions 
of  the  major  law.  To  do  so  is  a  serious 
matter,  involving  the  dignity  of  the  state, 
respect  for  its  laws,  and  the  enforcement 
thereof.  The  importance  of  the  question  has 
promoted  the  length  of  this  opinion,  and 
much  might  still  be  added,  which,  in  my 
judgment,  tends  to  indicate  the  unsoundness 
of  the  prevailing  view. 

Justice  Denson  concurs  in  the  foregoing 
opinion,  and  in  the  conclusion  that  the  ordi- 
nance is  valid. 

Simpson,  J.,  dissenting: 

I  recognize  the  force  of  the  argument  of 
our  brother,  Sayre,  J.;  but  after  a  careful 
consideration  of  the  question,  I  am  not  able 
to  concur.  While  it  is  true  that  spirituous 
liquors  constitute  property,  yet  it  does  not 
necessarily  follow  that  the  legislature  may 
not  make  any  regulations  prescribing  when 
and  how  they  may  be  kept. 

Without  adverting  to  the  fact  that  all 
courts  recognize  the  principle  that  spirit- 
uous liquors  belong  to  a  class  of  property  as 
to  which  many  regulations  and  prohibitions 
may  be  made,  which  would  not  be  allowable 
as  to  other  property,  yet  as  to  property  gen-» 
erally  the  legislature  ha9  the  right  to  make 
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police  regalations  which  are  reasonable,  and 
suggested  by  the  nature  of  the  property  and 
the  eyils  intended  to  be  remedied,  and  the 
coorta  will  not  declare  such  legislation  in- 
valid, unless  it  is  an  unreasonable  exercise 
of  legislative  discretion.  , 

As  a  general  proposition  a  proprietor  has 
a  right  to  employ  a  female,  and  the  female 
has  a  right  to  earn  her  livelihood,  yet  it  is 
held  that  an  act  prohibiting  proprietors  of 
places  where  malt,  etc.,  liquors  are  sold,  to 
employ  a  female  to  serve  customers,  is  valid, 
and  it  matters  not  how  orderly  and  proper 
the  place  is,  or  how  virtuous  the  female  may 
be.  Bergman  v.  Cleveland,  39  Ohio  St.  651. 
So,  also,  have  been  sustained  ordinances  pro- 
hibiting persons  from  offering  for  sale  food 
intended  for  daily  consumption,  at  any  place 
except  at  the  public  market  house,  although 
the  right  to  own  property  necessarily  car- 
ries with  it  the  right  to  sell  it  when  and 
where  the  owner  may  choose.  Crowley  v. 
Rucker,  107  La.  213,  31  So.  629.  Likewise 
an  act  requiring  laundries  to  desist  from 
work  between  10  o'clock  at  night  and  6 
o'clock  in  the  morning  is  held  valid ;  and  the 
Supreme  Court  of  the  United  States  says: 
"However  broad  the  right  of  everyone  to 
follows  such  calling,  and  employ  his  time  as 
he  may  judge  most  conducive  to  his  inter- 
ests, it  must  be  exercised  subject  to  such 
general  rules  as  are  adopted  by  society  for 
the  common  welfare.  All  sorts  of  restric- 
tions are  imposed  upon  the  actions  of  men 
notwithstanding  the  liberty  which  is  guat- 
anteed  to  each.  It  is  liberty  regulated  by 
just  and  impartial  laws."  Soon  Hing  v. 
Crowley,  113  U.  S.  703,  709,  28  L.  ed.  1145, 
1147,  6  Sup.  Ct.  Rep.  730,  734. 

The  same  court  in  sustaining  a  law  pro- 
hibiting selling  or  buying  "options"  on  com- 
modities to  be  delivered  in  the  future,  says : 
"Is  it  true  that  the  legislature  is  without 
power  to  forbid  or  suppress  a  particular 
kind  of  business,  where  such  business,  pro- 
perly and  honestly  conducted,  may  not  in 
itself  be  immoral?  We  think  not.  .  .  . 
If,  looking  at  all  the  circumstances  that  at- 
tend, or  which  may  ordinarily  attend,  the 
pursuit  of  a  particular  calling,  the  state 
thinks  that  certain  admitted  evils  cannot  be 
successfully  reached  unless  that  calling  be 
actually  prohibited,'  the  courts  cannot  inter- 
fere, unless,  looking  through  mere  forms 
and  at  the  substance  of  the  matter,  they  can 
say  that  the  statute  enacted  professedly  to 
protect  the  public  morals  has  no  real  or  sub- 
stantial relation  to  that  object,  but  is  a 
dear,  unmistakable  infringement  of  rights 
secured  by  the  fundamental  law."  Booth  v. 
Illinois,  184  U.  8.  425,  429,  46  L.  ed.  623, 
626,  22  Sup.  Ct.  Rep.  425,  427.  It  has  never 
been  doubted  that  ordinances  prohibiting 
the  keeping  of  tenpin  alleys,  or  billiard  and 


pool  tables,  at  places  where  spirituous  li- 
quors are  sold,  are  valid,  though  thdse 
games  are  perfectly  harmless  in  themselves. 

Our  Constitution  guarantees  to  everyone 
the  right  to  bear  arms  in  defense  of  person 
or  property,  yet  statutes  prohibiting  the 
carrying  of  a  pistol  concealed  about  the  per-  ' 
son  have  long  been  recognized  as  constitu- 
tional, though  many  persons  might  carry 
it,  in  that  way,  really  for  their  own  pro- 
tection, and  without  any  purpose  or  prob- 
ability of  violating  the  law  otherwise. 
Cotton  in  the  seed  is  certainly  valuable 
property,  and  it  follows  that  the  right  of 
ownership  carried  with  it  the  right  to  sell 
it  and  to  transport  it,  at  the  ownei*'s  pleas- 
ure; yet  this  court  has  sustained  as  consti- 
tutional an  act  prohibiting  the  selling  of 
cotton  in  the  seed,  and  also  prohibiting  the 
transportation  of  the  same  after  sunset  and 
before  sunrise.  Acts  1878-79,  p.  206;  Davis 
V.  State,  68  Ala.  68,  44  Ain.  Rep.  128 ;  Man- 
gan  V.  State,  76  Ala.  60. 

The  theory  of  all  these  acts  is  that, 
though  >  the  matters  referred  to  are  legiti- 
mate in  and  of  themselves,  yet  experience 
has  shown  that,  under  the  circumstances 
provided,  the  acts  prohibited  have  been 
found  to  tend  to  a  violation  of  the  law. 
The  act  now  under  consideration  is  to  pre- 
vent the  evasion  of  the  prohibition  law,  and 
I  .think  it  is  a  reasonable  exercise  of  the 
police  power  of  the  state.  It  is  a  part  of  the 
history  of  all  governments  that  the  citizen 
must  surrender  some  of  his  natural  rights 
for  the  good  of  others. 

Petition  for  rehearing  denied  December 
16,  1909. 


ARKANSAS  SUPREME  COURT. 

VALLEY   PLANTING   COMPANY,   Appt., 

V. 

JOHN  S.  WISE. 

(—  Ark.  — ,  123  S.  W.  768.)  " 

Statute   of   frauds  —  contract   to   make 
crop. 

1.  A  verbal  contract  made  early  in  De- 
cember in  one  year,  to  superintend  the  mak- 
ing and  gathering  of  the  next  year's  crop 
of  cotton,  is  not  within  the  statute  of  frauds, 
since  the  work  may  all  be  done  within  a 
year. 

Evidence  —  answer  in  other  case  —  con- 
clusiveness. 

2.  One's  answer  in  one  case  is  admissible 
against   him   in   another   case  between   the 

Note.  —  As  to  effect  of  statute  of  frauds 
upon  parol  contracts  for  services  which  may, 
but  are  not  intended  to,  be  performed  with- 
in a  year,  see  note  to  White  v.  FittSj  15 
UR.A,(N.3.)  313. 
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same  parties  as  an  admission,  but  it  is  not 
conclusive,  being  subject  to  explanation. 

Same  —  interpretation  of  contract  —  ad- 
mission of  party. 

3.  Upon  the  •question  of  the  interpreta- 
tion of  a  contract,  evidence  is  not  admissible 
as  to  what  one  of  the  parties  had  in  con- 
templation about  its  effect. 

(December  20,  1909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Cour^  for  Drew  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  breach  of  aa  alleged 
contract  for  hire.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Williamson  &  Williamson  and 
Knox  &  Hardy,  for  appellant: 

As  the  contract  was  for  the  making  and 
gathering  of  the  ensuing  crop,  the  intention 
and  understanding  of  the  parties  at  the 
time,  as  to  the  duration  of  the  contract, 
is  the  real  test  as  to  whether  or  not  it  was 
within  the  statute  of  frauds. 

20  Cyc.  Law  &  Proc.  pp.  198-200;  Hig- 
gins  V.  Gager,  65  Ark.  607,  47  S.  W.  848; 
Meyer  v.  Roberts,  46  Ark.  80,  55  Am.  Rep. 
567 ;  Henry  v.  Wells,  48  Ark.  485,  3  S.  W. 

637. 

Mr.  R.  W.  Wilson,  for  appellee: 
The  statute  of  frauds  applies  only  to  con- 
tracts which,  by  their  terms,  are  not  to  be 
performed  within  a  year,  and  does  not  ap- 
ply because  they  may  not  be  performed 
within  that  time. 

Arkansas  Midland  R.  Co.  v.  Whitley,  54 
Ark.  201,  11  L.R.A.  621,  16  S.  W.  465;  Mc- 
pherson V.  Cox,  96  U.  S.  404,  24  L.  ed.  746 ; 
Meyer  v.  Roberts,  46  Ark.  80,  55  Am.  Rep. 
567;  Sweet  v.  Desha  Lumber  Co.  56  Ark. 
629,  20  S.  W.  514. 

McCulloch,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  instituted  by  appellee 
to  recover  damages  for  breach  of  an  alleged 
contract  for  hire.  He  alleged  that  appel- 
lant, a  corporation,  hired  him  as  overseer 
of  its  plantation  in  Drew  county,  Arkansas, 
to  superintend  the  making  and  gathering  of 
the  crop  ot  the  year  IDUb,  aiiu  agreed  to 
pay  him  $1,000  for  his  services,  but  dis- 
charged him  without  cause  before  the  ex- 
piration of  the  period  of  service.  He  re- 
covered judgment  below  for  the  sum  of 
$400. 

The  evidence  as  to  the  terms  of  the  con- 
tract is  conflicting.  The  contract  was  a 
verbal  one,  and  was  ente'ijd  into  in  the 
early  part  of  December,  1907.  Appellant's 
witnesses  testified  that  the  right  to  dis- 
charge appellee  at  any  time  was  expressly 
reserved  in  the  contract.  Appellee  denied 
86  L.R.A.(N.S.) 


this,  and  the  verdict  of  the  jury  has  settled 
that  issue  in  his  favor. 

Apjjellant's  witnesses  testified  that  the 
period  of  service  stipulated  in  the  contract 
was  the  whole  of  the  year  1908.  But  ap- 
pellee testified  that  he  was  employed  to 
supe/intend  the  making  and  gathering  of 
the  crop  of  1908,  no  definite  time  being 
specified.  This  issue,  too,  was  settled  by 
the  verdict  in  appellee's  favor. 

It  is  insisted  that  appellee  is  bound  by 
his  statement  contained  in  an  answer  filed 
by  him  in  another  action  between  the  same 
parties,  to  the  effect  that  appellant  agreed 
to  furnish  him  a  house  to  live  in  for  "twelve 
months  from  and  after  January  1,  1908.** 
Appellee's  answer  in  that  case  was  compe- 
tent evidence  in  this  case  as  an  admission; 
but  it  is  not  conclusive,  and  is  subject  to 
explanation.  It  was  considered  by  the  jury 
along  with  the  other  testimony,  ia  deter- 
mining the  terms  of  the  contract. 

Appellant  pleaded  the  statute  of  frauds, 
and  that  is  the  principal  question  here. 
The  law  on  this  subject  applicable  to  the 
case  is  well  settled.  The  contract  in  ques- 
tion was  one,  not  to  perform  service  for  a 
definite  period  of  time,  but  to  perform  a 
particular  service  for  a  stipulated  consid- 
eration; that  is,  to  superintend  the  making 
and  gathering  of  the  crop  for  the  stated 
compensation  of  $1,000.  In  Meyer  v.  Rob- 
erts, 40  Ark.  80,  55  Am.  Rep.  567,  Mr.  Jus- 
tice Smith,  speaking  for  the  court,  laid 
down  the  following  general  rule:  "But 
ever  since  the  case  of  Peter  v.  Compton, 
Skinner,  353,  1  Smith  Lead.  Cas.  8th  ed. 
614,  it  has  been  considered  settled  that  the 
statute  applies  only  to  agreements  which  ap- 
pear from  their  terms  to  be  incapable  of 
performance,  or  such  as  the  parties  never 
contemplated  •  should  be  performed,  within 
the  year."  In  Arkansas  R.  Co.  v.  Whitley, 
54  Ark.  199,  11  L.R.A.  621,  15  S.  W.  465, 
the  authorities  on  this  subject  are  reviewed 
at  considerable  length,  and  the  following 
rule  is  summed  up  as  the  correct  one:  "In 
determining  when  contracts  come  within 
the  one  year  statute  of  frauds,  courts  have 
been  governed  by  the  words,  'not  to  be  per- 
formt^d,*  They  have  treated  them  as  nega- 
tive words.  In  construing  them  it  is  said: 
'It  is  not  sufficient,  to  bring  a  case  within 
the  statute,  that  the  parties  did  not  con- 
template the  performance  within  a  year, 
but  there  must  be  a  negation  of  the  right 
to  perform  it  within  the  year.'  According 
to  this  rule  of  construction,  it  is  well  set- 
tled that  the  statute  only  includes  those 
contracts  or  agreements  which,  according  to 
a  fair  and  reasonable  interpretation  of  their 
terms,  in  the  light  of  all  the  circumstances 
which  enter  into  their  construction,  do  not 
admit  of   performance  in  accordance  with 
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their  language  and  intention,  within  a  year 
from  the  time  they  were  made;  and  that  it 
includes  no  agreement,  if,  consistently  with 
its  terms,  it  may  be  performed  within  that 
time."  In  Browne  on  the  Statute  of 
Frauds,  6th  ed.  §  278a,  the  following  rule 
18  stated,  and  numerous  authorities  cited 
in  support  of  it:  "An  agreement,  in  gen- 
eral terms,  to  do  a  particular  act,  no  time 
being  specified,  and  the  act  being  such  as 
may  be  performed  by  the  party  promising, 
under  the  contract,  within  a  year,  is  also 
saved  from  the  operation  of  the  statute,  on 
the  principles  before  stated.*"  In  a  very  re- 
cent work,  the  following  statement  of  the 
law  on  the  subject  is  given  as  the  rule  sup- 
ported by  the  great  weight  of  authority: 
"While  there  are  exceptions,  the  general 
rule  supported  by  the  great  weight  of  au- 
thority may  be  stated,  that  the  statute  docs 
not  apply  where  the  contract  by  any  pos- 
sibility can  be  fulfilled  or  completed  in  one 
year.  Stated  in  other  words,  the  rule  is: 
If  it  appears  from  the  contract  itself  that 
it  was  not  to  be  performed,  or  \^as  not  in- 
tended to  be  performed,  within  a  year,  it  is 
void;  but  if  it  was  a  contract  which  might 
have  been  performed  within  a  year,  and 
which  the  plaintiff,  at  his  option,  might 
have  required  the  defendant  to  perform 
within  a  year,  it  is  not  within  the  statute." 
Smith,  Fr.  &  Constr.  of  Stat.  Fr.  §  347.  See 
also  20  Cyc.  Law  &  Proc.  pp.  199,  200; 
McPherson  v.  Cox,  96  U.  S.  404,  24  L.  ed. 
746;  Walker  v.  Johnson,  96  U.  S.  424,  24 
L.  ed.  834. 

Now,  according  to  the  principles  thus 
stated,  the  contract  in  question  did  not 
fall  within  the  operation  of  the  statute  of 
frauds,  for  it  cannot  be  said  that  it  was, 
according  to  its  terms,  "not  to  be  performed 
within  a  year."  It  may  or  may  not,  accord- 
ing to  the  agreement,  have  been  performed 
w^ithin  a  year.  This  depended  upon  the 
course  of  the  seasons,  weather  conditions 
during  the  planting  and  crop-gathering  sea- 
sons, particularly  the  latter,  and  also  the 
scarcity  or  plentifulness  of  farm  labor,  and 
appellee's  ability  to  secure  labor  during  the 
seasons.  We  are  asked  to  say,  by  way  of 
judicial  cognizance,  that  a  crop  of  cotton 
cannot  be  made  and  gathered  within  a 
year;  or,  at  least,  that  such  a  feat  is  so 
unusual  in  this  state,  that  it  could  not  have 
been  within  the  understanding  and  con- 
templation of  the  parties  to  the  present  con- 
tract. But  we  are  unwilling  to  make  such 
a  declaration.  On  the  contrary,  if  we 
should  resort  to  matters  of  common  knowl- 
edge among  residents  of  the  cotton-growing 
localities,  aa  to  the  course  of  the  seasons 
and  as  to  the  culture  and  production  of  cot- 
ton, we  should  say  that  a  crop  of  cotton 
can  be,  under  favorable  conditions,  planted, 
26  L.RJ^.(N.S.) 


harvested,  ginned,  and  marketed  within  a 
year.  That  depends  mainly  upon  weather 
conditions  during  the  gathering  season,  and 
the  amount  of  farm  labor  available;  and, 
if  these  conditions  are  favorable,  there  ap- 
pears to  be  no  reason  why  the  crop  cannot 
be  made  and  gathered  within  a  year  from  the 
time  in  which  th«  contract  in  question  was 
made,  which  was  early  in  December,  1907. 
We  are  not  unmindful  of  the  adage  among 
southern  farmers  that  it  requires  "thirteen 
months  in  each  year"  to  make  and  gather  a 
crop  of  cotton,  which  is  perhaps  due  to  the 
proneness  of  mankind  to  magnify  the  diffi- 
culties of  one's  own  task,  and  to  regard 
those  of  others  as  less  arduous  and  exact- 
ing. But  this  cannot  be  accepted  as  a  truism 
so  as  to  control,  in  law,  the  binding  force 
of  the  contract.  According  to  the  terms  of 
the  contract  in  the  present  case,  as  estab- 
lished by  the  evidence  accredited  by  the 
jury,  appellee  agreed  to  perform  certain 
work  for  a  gross  stipulated  price.  Self- 
interest  was  a  natural  incentive  to  con- 
clude the  engagement  by  getting  the  crop 
gathered  as  speedily  as  possible,  and  he 
impliedly  agreed  to  do  this;  his  employer 
having  the  right  to  expect  and  demand  as 
much  of  him.  That  being  true,  we  cannot 
say  that  it  was  the  understanding  and  con- 
templation of  the  parties,  when  the  contract 
was  entered  into,  that  it  was  not  to  be  per- 
formed within  a  year. 

Appellant  complains  at  the  ruling  of  the 
court  in  refusing  to  admit  the  testimony  of 
appellant's  agent  who  entered  into  the  con- 
tract, as  to  what  he  had  in  mind  or  in  con- 
templation concerning  the  duration  of  the 
contract  at  the  time  it  was  entered  into. 
It  was  competent  to  show  what  was  said  by 
the  parties  in  making  the  contract,  and  also 
to  prove  all  the  attending  circumstances  in 
order  to  show  what  was  in  the  contempla- 
tion of  the  parties,  but  not  to  prove  what 
one  of  the  parties  had  in  contemplation 
about  its  effect. 

Judgment  affirmed. 


CONNECTICUT  SUPREME  COURT  OP 

ERRORS. 

KATHERINE  G.  POWERS,  Appt., 

V. 

CONNECTICUT   COMPANY. 
(82  Conn.  665,  74  Atl.  931.) 

Street  railway  —  passenger  falling  over 
fender  —  liability. 

1.  A  street  car  company  is  not  liable  for 
injury  to  a  former  passenger  who,  after 
alighting  from  the  car,  is  injured  by  falling 
over  the  rear  fender,  which  has  become 
loose  from  the  fastenings  intended  to  keep 
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it  up  while  the  car  is  running  in  the  oppo- 
site direction,  and  has  fallen  into  the  posi- 
tion which  it  should  occupy  if  it  were  in 
front  of  the  car,  where  the  company  does 
not  know  that  it  is  down,  and  the  passen- 
ger might  discover  that  fact  by  proper  at- 
tention, although  the  accident  occurs  after 
dark. 

Appeal  ^  assignments  —  failure  to  make 
additional  findings. 

2.  A  plaintiff  against  whom  a  verdict  wa? 
directed,  who,  after  the  evidence  has  been 
summarized  by  the  trial  court  for  the  pur- 
pose of  an  appeal,  takes  proceedings  as  al- 
lowed by  statute  to  correct  such  statement, 
as  a  result  of  which  all  the  evidence  and 
rulings  at  the  trial  are  certified  to  the  ap- 
pellate court,  cannot  assign  as  error  the  re- 
fusal of  the  court  to  make  additional  find- 
ings of  fact. 

(January  4,   1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Fairfield  County 
entered  on  a  directed  verdict  for  defendant 
in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Affirmed. 

Statement  by  Baldwin,  Ch.  J.: 
The   complaint,   after   alleging  that   the 
plaintiff,  on  April  21,  1908,  between  7  and 


8  P.  u .,  became  a  passenger  on  one  of  the 
defendant's  cars  in  the  city  of  South  Nor- 
walk,  contained  these  averments  aa  to  the 
nature  and  cause  of  the  accident: 

"(3)  Said  car  came  to  a  stop  near  the 
corner  of  North  Main  and  Washington 
streets,  in  said  South  Norwalk,  and  the 
plaintiff  thereupon  alighted  from  said  car, 
and,  while  passing  around  the  rear  end  of 
said  car,  in  order  to  reach  the  adjoining 
sidewalk,  and  while  in  the  exercise  of  due 
care  in  so  doing,  she  tripped  and  fell  over 
the  fender  of  said  car,  which  was  at  that 
time  attached  to  said  car  and  lying  on  or 
near  the  ground  at  the  rear  of  said  car." 

"(7)  Said  injuries  received  by  the  plain- 
tiff, as  aforesaid,  were  due  to  the  negli- 
gence of  the  defendant,  in  that  the  servants 
and  employees  of  the  defendant  carelessly 
and  negligently  allowed  said  fender  to  re- 
main on  the  ground  after  said  car  had  come 
to  a  stop,  and  while  the  plaintiff  and  other 
passengers  were  in  the  act  of  alighting  from 
and  passing  around  the  rear  of  said  car; 
and  in  that  the  rear  of  said  car  was  not 
lighted  so* as  to  enable  the  plaintiff  and  oth- 
er passengers  to  see  the  fender  as  it  lay  on 
the  ground  to  the  rear  of  said  car,  as  afore- 
said; and  in  that  said  servants  and  employ- 
ees of  the  defendant  failed  and  neglected 
to  give  the  plaintiff  any  notice  of  the  posi- 


Note*  —  Liability  of  carrier  to  passenger 
who  fails  over  fender, 

A  case  almost  on  all  fours  with  that  of 
Powers  v.  Connecticut  Co.  is  that  of  Gar- 
gan  V.  West  End  Street  R.  Co.  176  Mass. 
106,  49  L.R.A.  421,  79  Am.  St.  Rep.  298,  57 
N.  E.  217,  in  which  it  was  held  that  a 
street  car  pass^ger  who  was  injured  after 
leaving  the  car,  and  while  attempting  to 
pass  behind  the  car,  in  the  dark,  by,  falling 
over  a  fender  which  had  become  disarranged 
without  the  knowledge  of  the  company,  and 
was  projecting  from  the  rear  of  the  car, 
could  not  hold  the  street  railway  com- 
pany liable  for  the  injury.  The  court  said 
"that  when  the  plaintiff  left  the  caf,  she 
ceased  to  be  a  passenger  of  the  defendant. 
.  .  .  When  she  began  to  walk  towards 
her  house,  she  was  merely  a  traveler 
upon  the  highway.  The  respective  rights 
and  duties  of  the  plaintiff  and  the  de- 
fendant were  not  those  of  a  passenger 
and  a  common  carrier,  but  those  of  a 
pedestrian  crossing  a  public  street  in  which 
was  a  street  railway  track  then  occu- 
pied by  a  street  car,  and  of  a  street  rail-, 
way  corporation  lawfully  using  the  same 
street  in  its  traffic."  The  court  further 
said  "that,  irrespective  of  the  question  wheth- 
er the  plaintiff  could  be  found  to  have  been 
in  the  exercise  of  due  care  in  walking  against 
the  fender,  a  verdict  should  have  been  or- 
dered for  the  defendant,  because,  upon  the 
undisputed  evidence,  the  obstacle  against 
which  the  plaintiff  walked  was  part  of  a 
26  L.R.A.(N.S.) 


vehicle  lawfully  using  the  street  within  the 
defendant's  right." 

A  similar  ruling  was  made  in  Poland  v. 
United  Traction  Co.  107  App.  Div.  661,  95 
N.  Y.  Supp.  498.  There,  a  street  car,  having 
reached  the  terminus  of  its  route,  stopped 
on  a  down  grade  for  passengers  to  alight, 
before  reversing  its  direction.  It  was  a  rule 
of  the  company  that  the  motorman  should 
stand  at  his  post  until  the  conductor  had 
finished  his  duties  of  seeing  to  the  alighting 
of  passengers,  and  had  come  to  the  front  of 
the  car,  after  which  it  was  his  duty  to 
alight,  lift  the  fender,  and  strap  it  to  the 
dashboard,  in  order  to  change  the  front  of 
the  car  to  its  rear.  A  passenger  alighted, 
and  almost  immediately  after  passed  around 
that  end  of  the  car,  before  the  fender  had 
yet  been  raised,  tumbled  over  it,  and  was  in- 
jured. It  was  night,  but  street  lights  were 
burning.  It  was  held  that  the  street  car 
company's  duty  to  the  plaintiff  as  a  passen- 
ger had  ceased,  that  the  rule  requiring  the 
motorman  to  remain  at  his  post  until  re- 
lieved by  the  conductor  was  a  reasonable 
one,  since  otherwise  the  car  might  slide 
down  the  decline;  that  the  company  was 
therefore  not  negligent  in  not  raising  the 
fender  earlier,  and  could  not  be  held  liable. 

See  also  Levi  son  v.  Metropolitan  Street  R. 
Co.  36  Misc.  827,  74  N.  Y.  Supp.  882,  in 
which  it  was  held  that  a  street  railway 
company  was  not  liable  to  a  pedestrian  who 
tripped  over  a  rear  fender  of  a  car  which 
had,  unknown  to  the  conductor,  fallen  down 
shortly  before. 
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tion  of  said  fender  on  the  ground,  as  afore- 
said, and  wholly  failed  and  neglected  to 
warn  the  plaintiff  of  the  danger  of  passing 
to  the  rear  of  said  car  while  said  fender  re- 
mained on  the  ground,  as  aforesaid." 

Messrs.  Keogh  &  Candee,  for  appellant: 

The  contract  of  carriage  between  passen- 
ger and  carrier  does  not  end  until  the  pas- 
senger is  landed  in  a  safe  place,  and  the 
carrier  is  liable  for  injuries  received  by  the 
passenger  if  the  place  of  alighting  is  not 
safe,  and  the  danger  is  obscured  by  darkness, 
and  no  warning  is  given. 

2  Cooley,  Torts,  3d  ed.  p.  1377;  Senf  v.  St. 
Louis  &  S.  R.  Co.  112  Mo.  App.  74,  86  S.  W. 
887 ;  Richmond  City  R.  Co.  v.  Scott,  86  Va. 
902,  11  S.  E.  404;  Wolf  v.  Third  Ave.  R.  Co. 
67  App.  Div.  605,  74  N.  Y.  Supp.  336;  Chi- 
cago Terminial  Transfer  R.  Co.  v.  Schmell- 
ing,  99  111.  App.  577,  affirmed  in  197  111. 
619,  64  N.  E.  714;  South  Covington  &  C. 
Street  R.  Co.  v.  Beatty,  20  Ky.  L.  Rep. 
1845,  50  S.  W.  239;  Atlanta  Consol.  Street 
R.  Co.  V.  Bates,  103  Ga.  333,  30  S.  E.  41; 
Piatt  V.  Forty -second  Street  &  G.  Street 
Ferry  R.  Co.  2  Hun,  124;  Wells  v.  Steinway 
R.  Co.  18  App.  Div.  180,  45  N.  Y.  Supp.  864; 
Burbridge  v.  Kansas  City  Cable  R.  Co.  36 
Mo.  App.  669;  Boone  v.  Oakland  Transit  Co. 
139  Cal.  490,  73  Pac.  243;  Fillingham  v. 
St,  Louis  Transit  Co.  102  Mo.  App.  573,  77 
S.  W.  314;  Melton  v.  Birmingham  R.  Light 
A  P.  Co.  153  Ala.  95,  16  L.R.A.(N.S.)  467, 
45  So.  151;  Montgomery  Street  R.  Co.  v. 
Mason,  133  Ala.  508,  32  So.  261;  Alabama 
G.  S.  R.  Co.  V.  Sellers,  93  Ala.  9,  30  Am.  St. 
Rep.  17,  9  So.  375;  Van  Ostram  v.  New  York 
C.  &  H.  R.  R.  Co.  35  Hun,  595;  Hutchinson, 
Carr.  2d  ed.  §  615;  Ft.  Wayne  Traction  Co. 
v.  Morvilius,  31  Ind.  App.  464,  68  N.  E.  304; 
Sowash  V.  Consolidated  Traction  Co.  188 
Pa.  618,  41  Atl.  743 ;  Brunswick  &  W.  R.  Co. 
V.  Moore,  101  Ga.  684,  28  S.  E.  1000;  Au- 
gusta R.  Co.  V.  Glover,  92  Ga.  132,  18  S.  E. 
406;  Louisville  R.  Co.  v.  Parks,  96  Ky.  580, 
29  S.  W.  455;  Chicago  Union  Traction  Co. 
V.  Rosenthal,  217  111.  458,  75  N.  E.  678. 

The  defendant  was  not  in  the  exercise  of 
due  care  at  the  time  of  the  injury,  as  a  mat- 
ter of  law. 

Fay  V.  Hartford  &  S.  Street  R.  Co.  81 
Conn.  678,  71  Atl.  734. 

The  plaintiff  was  not  negligent  as  a  mat- 
ter of  law. 

Lawler  v.  Hartford  Street  R.  Co.  72  Conn. 
81,  43  Atl.  545;  Norris  v.  New  York,  N.  H. 
&  H,  R.  Co.  78  Conn.  314,  61  Atl.  1075. 

Mr.  J.  F.  Berry,  for  appellee: 

The  plaintiff  was  not  a  passenger  at  the 
time  of  the  accident. 

Donovan  v.  Hartford  Street  R.  Co.  65 
Conn.  201,  29  L.R.A.  297,  32  Atl.  350;  Cream- 
er V.  West  End  Street  R.  Co.  156  Mass.  320, 
26  L.RJL.(N.S.) 


1 16  LJI.A.  490,  32  Am.  St.  Rep.  456,  31  N.  E. 
391 ;  Gargan  v.  West  End  Street  R.  Co.  176 
Mass.  106,  49  L.R.A.  421,  79  Am.  St.  Rep. 
298,  57  N.  E.  217;  Conroy  v.  Boston  Elev.  IC 
Co.  188  Mass.  411,  74  N.  E.  672;  Central  P. 
R.  Co.  V.  Peacock,  69  Md.  257,  9  Am.  St. 
Rep.  425,  14  Atl.  709;  Chattanooga  Electric 
R.  Co.  V.  Boddy,  105  Tenn.  666,  51  L.R.A. 
885,  58  S.  W.  646;  Buzby  v.  Philadelphia 
Traction  Co.  126  Pa.  559,  12  Am.  St.  Rep. 
919,  17  Atl.  895;  Conway  v.  Lewiston  &,  A. 
Horse  R.  Co.  87  Me.  283,  32  Atl.  901;  Piatt  y. 
Forty-second  Street  &  G.  Street  Ferry  R.  Co. 
2  Hun,  124;  Smith  v.  City  &  Suburban  R. 
Co.  29  Or.  539,  46  Pac.  136,  780;  Booth, 
Street  Railways,  §  326 ;  Finseth  v.  Suburban 
R.  Co.  32  Or.  1,  39  L.RA.  517,  51.  Pac.  84; 
Hanson  v.  Urbana  &  C.  Electric  Street  R. 
Co.  75  111.  App.  474;  West  Chicago  Street 
R.  Co.  V.  Walsh,  78  111.  App.  595 ;  Indianapo- 
lis Street  R.  Co.  v.  Tenner,  32  Ind.  App.  311, 
67*  N.  E.  1044;  Thomas  v.  Boston  Elev.  R. 
Co.  193  Mass.  438,  79  N.  E.  749;  Jacobs  v. 
West  End  Street  R.  Co.  178  Mass.  116,  59 
N.  E.  639. 

There  was  not  sufficient  evidence  of  negli- 
gence upon  the  part  of  the  defendant  to 
warrant  the  jury  in  finding  a  verdict  for 
the  plaintiff. 

Gargan  v.  West  End  Street  R.  Co.  supra; 
McCaffrey  v.  Twenty-Third  Street  R.  Co. 
47  Hun,  404;  Adams  v.  Metropolitan  Street 
R.  Co.  82  App.  Div.  354,  81  N.  Y.  Supp.  563. 

The  plaintiff  was  not  in  the  exercise  of 
due  care  at  the  time  of  injury  complained 
of. 

Gargan  v.  West  End  Street  R.  Co.  su- 
pra; Bigelow  V.  West  End  Street  R.  Co, 
161  Mass.  393,  37  N.  E.  767;  McCaffrey  v. 
Twenty-Third  Street  R.  Co.  and  Adams  t. 
Metropolitan  Street  R.   Co.  supra. 

Baldwin,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff's  evidence  either  establishes, 
or  would  have  justified,  the  jury  in  finding 
the  following  facts:  On  the  day  alleged,  be- 
tween 7  and  8  o'clock  in  the  evening,  the 
plaintiff  was  a  passenger  on  one  of  the  de- 
fendant's trolley  cars  in  South  Norwalk.  It 
was  stopped  near  the  corner  of  North  Main 
and  Washington  streets,  and  three  persons 
alighted.  She  was  the  last  of  them,  and 
stepped  from  the  rear  end  of  the  car  down 
upon  the  street,  facing  forward.  As  soon 
as  both  her  feet  were  on  the  ground,  she 
turned  to  pass  around  the  rear  of  the  car, 
following  the  course  customarily  taken  hy 
passengers  alighting  there  from  the  car  to 
reach  the  sidewalk,  which  she  wished  to  gain. 
As  she  started  to  walk  around  it,  the  skirt 
of  her  dress  caught  on  something  that  wi^s 
on  the  fender,  and  she  was  thrown  into  It) 
sustaining   considerable    injuries.     At   tta» 
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time  it  was  very  dark.  There  were  seven 
or  eight  electric  lights  shining  inside  the 
car  and  a  sign  light  on  the  rear  dasher, 
shining  down  upon  the  fender^  and  about  2 
feet  above  the  level  of  the  platform.  This 
fender  was  a  double  one,  the  ordinary  metal 
framework  composing  the  lower  part  when 
down,  and  a  metal  basket-like  arrangement 
setting  into  the  lower  part.  It  was  attached 
to  the  rear  of  the  car,  and  was  either  in  the 
position  where  it  would  customarily  be  upon 
the  forward  end  of  the  car,  projecting  from 
the  car  about  3  feet,  and  within  a  few 
inches  of  the  ground,  or  had  dropped  flat 
upon  the  ground.  The  defendant's  custom 
in  running  its  cars  was  to  draw  the  rear 
fender  up,  fastening  it  by  a  hook  and  chain  or 
strap,  and  let  the  front  fender  down.  When 
the  car  was  about  200  feet  from  the  point 
where  it  was  stopped,  the  conductor  heard 
a  noise  coming  from  outside  the  car,  which 
made  him  think  that  there  might  be  sofne- 
thing  wrong  with  the  rear  fender.  He  was 
not  certain  as  to  this,  though  he  knew  that 
there  must  have  been  some  kind  of  a  break. 
It  was  his  intention  to  make  an  investiga- 
tion as  soon  as  the  car  stopped,  which  was 
to  be  very  shortly.  There  was  an  emergency 
bell  on  the  car,  which  he  did  not  ring.  If  it 
had  been  rung,  the  car  would  have  been 
stopped  immediately.  As  soon  as  the  three 
passengers  had  alighted,  he  started  to  make 
the  investigation  intended,  but  did  not  dis- 
cover that  the  fender  was  down,  until  the 
plaintiff  had  fallen  into  it.  When  she  got 
off  the  car  she  had  no  notice  or  knowledge, 
or  means  of  knowledge,  that  the  fender  was 
down.  She  had  ridden  on  this  railway  be- 
fore, and  had  never  seen  a  rear  fender  let 
down.    The  defendant  offered  no  evidence. 

The  negligence  alleged  was  (1)  in  allowing 
the  fender  to  remain  on  the  ground  after 
the  car  had  been  stopped,  and  while  passen- 
gers were  passing  around  the  rear;  (2)  in 
not  providing  proper  lights;  and  (3)  in  fail- 
ing to  give  the  plaintiff  any  notice  of  the 
position  of  the  fender,  or  warning  of  the 
danger  of  passing  to  the  rear  of  the  car, 
while  it  was  down.  There  was  no  evidence 
from  which  the  jury  could  reasonably  have 
concluded  that  the  plaintiff  could  hold  the 
defendant  liable  for  negligence  in  any  of 
these  respects.  At  the  time  when  she  re- 
ceived her  injury,  it  did  not  stand  toward 
her  in  the  relation  of  a  common  carrier.  A 
passenger  on  a  street  car  ceases  to  be  such 
when,  at  the  end  of  his  trip,  he  steps  from 
the  car  upon  the  street.  He  then  becomes 
a  traveler  on  the  highway,  and  those  respon- 
sible as  common  carriers  for  the  due  opera- 
tion of  the  railway  are  not  responsible  as 
such  for  his  safe  passage  across  the  road. 
Creamer  v.  West  End  Street  R.  Co.  156  Mass. 
.320,  18  L.R.A.  490,  32  Am.  St.  Rep.  466,  31 
26  L.R.A.(N.S.) 


N.  E.  391.  The  defendant,  therefore,  owed 
the  plaintiff  not  the  high  measure  of  care 
due  to  a  passenger,  but  only  ordinary  care. 
Whether,  while  she  was  a  passenger,  it  did 
not  fail  in  duty  by  reason  of  the  neglect  of 
the  conductor  to  ring  the  emergency  bell, 
and  whether  lier  subsequent  injury  might 
not  be  a  natural  result  of  that  negligence, 
are  questions  not  presented  by  the  complaint. 
Stopping  the  car  was  an  implied  invitation 
to  passengers  to  alight,  and  an  implied  as- 
surance that,  unless  notice  were  given  to 
the  contrary,  the  place  was  a  safe  one  at 
which  to  alight.  There  was  nothing  in  the 
evidence  showing  that  it  was  not  a  safe  one. 
The  plaintiff  in  fact  alighted  safely. 

The  fender  was  a  part  of  the  car.  After 
alighting  she  brushed  against  it,  her  dress 
was  caught,  and  she  fell.  She  went  too  close 
to  it  for  safety,  but  this  was  while  she  was 
exercising  her  rights  as  a  traveler  on  the 
highway.  Neither  she  nor  the  defendant 
knew  that  the  fender  was  down.  Her  evi- 
dence shows  that  the  car  was  so  lighted  as 
to  make  the  fender  visible  if  she  had  looked 
toward  the  ground.  It  did  not  show  that 
she  so  looked,  but  rather  that  she  did  not. 
The  defendant's  servants,  even  if  they  could 
be  chargeable  with  imputed  knowledge  that 
the  fender  was  down,  could  not  reasonably 
have  been  held  to  be  negligent,  as  respects 
highway  travelers,  in  allowing  it  to  remain 
down,  or  in  omitting  to  notify  them  of  its 
condition.  The  company  had  a  franchise 
from  the  state  authorizing  it  to  run  cars 
in  the  highway.  Fenders  are  a  well-known 
and  not  unusual  attachment  to  such  cars. 
Their  use  is  within  the  protection  of  the 
franchise,  and,  when  a  car  is  equipped  with 
them,  they  are  a  part  of  it.  Gargan  v. 
West  End  Street  R.  Co.  176  Mass.  106,  49 
L.R.A.  421,  79  Am.  St.  Rep.  298,  57  N.  E. 
217.  Ordinary  care  on  the  part  of  highway 
travelers  required  them  to  look  before  they 
stepped  so  close  to  a  car  as  to  come  in  con- 
tact with  it.  Upon  the  evidence  presented, 
no  reasonable  men  informed  as  to  the  law 
governing  the  facts  in  issue  could  come  to 
any  other  conclusion  than  that  the  plaintiff 
failed  to  show  either  that  she  exercised  such 
care,  or  that  the  defendant  was  wanting  in 
ordinary  care  toward  her.  It  was  therefore 
proper  to  direct  a  verdict  in  its  favor.  Fay 
V.  Hartford  &  S.  Street  R.  Co.  81  Conn.  578, 
71  Atl.  734. 

There  is  no  merit  in  the  error  assigned 
upon  the  refusal  of  the  trial  court  to  make 
certain  additional  findings  of  fact.  The 
cause  was  not  one  "tried  to  the  court  with- 
out a  jury."  The  provisions  of  Gen.  Stat. 
1902,  §§  795,  796,  therefore  do  not  apply  to 
the  appeal.  When  a  case  tried  to  the  jury 
goes  ofT  upon  a  verdict  for  the  defendant, 
given  by  direction  of  the  court,  it  is  only 
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necessary,  in  order  to  secure  a  review  in  this 
court,  that  there  be  a  finding  stating  all  the 
evidence  introduced  and  rulings  made.  If, 
however,  the  parties  prefer  that  this  evi- 
dence should  be  summarized  by  the  court, 
and  that  is  done,  as  in  this  instance,  a  find- 
ing of  this  nature,  if  incorrect,  may  be  cor- 
rected by  proceedings  under  Gen.  Stat.  § 
797.  The  plaintiff  has  taken  such  proceed- 
ings in  support  of  her  appeal,  and  the  su- 
perior court  has  certified  to  this  court  a 
statement  of  all  the  evidence  and  rulings  ut 
the  trial.  That  statement,  in  tliis  condition 
of  the  cause,  operates  substantially  as  an 
amendment  of  or  substitute  for  the  original 
finding.  We  have  so  treated  it  in  preparing 
the  statement  of  the  facts  above  given  in 
the  opinion,  which  contains  all  those  of  any 
materiality  which  the  jury  would  have  been 
justified  in  finding  from  the  evidence  before 
them. 

The  corrections  asked  for  were  properly 
denied  by  the  Superior  Court. 

There  is  no  error. 

The  other  Judges  concur* 


GEORGIA  SUPREME  COURT. 

PIKE  BROTHERS  LUMBER  COMPANY, 

Plflf.  in  Err., 
v. 

MRS.  M.  B.  B.  MITCHELL  et  aL 
(132  Ga.  675,  64  S.  E.  998.) 

Mechanics'  lien  —  forclosure  —  equita- 
ble relief. 

In  order  to  foreclose  a  materialman's  lien 
for  material  furnished  a  contractor  to  be 
used  in  improving  the  property  of  another, 
it  is  necessary  that  the  materialman  have 
judgment  against  the  contractor  in  a  pre- 
vious action,  or  the  contractor  must  be  sued 
concurrently  in  the  foreclosure  proceedings 

Headnote  by  Evans,  P.  J. 


with  the  owner  of  the  property  improved. 
If  the  contractor  be  adjudged  a  bankrupt, 
80  that  no  judgment  in  personam  can  be  hacl 
against  him  in  an  action  at  law,  his  im- 
munity from  liability  to  a  personal  judg- 
ment will  not  give  the  materialman  a  right 
to  foreclose  his  lien  in  equity  against  the 
property  improved. 

(June   15,   1909.) 

I?  RROR  to  the  Superior  Court  for  Troup 
J  County  to  review  a  judgment  dismiss- 
ing on  demurrer  a  petition  filed  to  foreclose 
a  materialman's  lien.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  T.  Moon  and  Frank  Har- 
well, for  plaintiff  in  error: 

A  materialman  furnishing  materials  up- 
on the  employment  of  a  contractor,  or  some 
other  person  than  the  owner^  for  the  im- 
provement of  real  estate,  has  a  special  lien 
on  the  real  estate  itself,  upon  the  comple- 
tion of  his  contract  and  the  recording  of  his 
lien  as  required  by  law. 

Cooper  V.  Jackson,  107  Ga.  255,  33  S.  E. 
60. 

The  owner  of  the  realty  and  the  contractor 
may  be  sued  jointly  to  enforce  a  lien  of  this 
character,  though  the  contractor  has  been 
adjudged  a  bankrupt. 

Re  Huston,  7  Am.  Bankr.  Rep.  92;  Re 
Roeber,  9  Am.  Bankr.  Rep.  778;  Howard  v. 
Cunliff,  10  Am.  Bankr.  Rep.  71 ;  Crane  Co.  v. 
Smythe,  11  Am.  Bankr.  Rep.  747;  Fehling  v. 
Goings,  13  Am.  Bankr.  Rep.  154;  Philip 
Carey  Mfg.  Co.  v.  Viaduct  Place,  1  Ga.  App. 
707,  58  S.  E.  274;  Paxton  v.  Scott,  10  Am. 
Bankr.  Rep.  80. 

Personal  judgment  need  not  be  obtained 
to  enforce  the  lien. 

27  Cyc.  Law  &  Proc.  p.  349;  Holland  v. 
CunlifT,  96  Mo.  App.  67,  69  S.  W.  737 ;  How- 
ard V.  Cunliff,  supra. 

The  lien  can  be  enforced  by  proceeding  in 
equity. 

Philip  V.  Carey  Mfg.  Co.  v.  Viaduct  Place, 
1  Ga.  App.  708,  58  S.  E.  274 ;  Hudson  v.  La- 
mar, T.  &  R.  Drug  Co.  121  Ga.  835,  49  S.  E. 


Note.  —  Effect  of  harikruptcy  of  con- 
tractor on  right  of  laborer  or  ma- 
terialntan  to  enforce  mechanics*  lien 
against  property  improved. 

Search  has  disclosed  but  one  other  case 
involving  the  precise  question  indicated 
above. 

It  was  held  in  Philip  Carey  Mfg.  Co.  v. 
Viaduct  Place,  1  Ga.  App.  707,  58  S.  E.  274, 
that  where  a  contractor  was  discharged  in 
bankruptcy  prior  to  a  judgment  in  favor 
of  a  materialman  whose  notice  of  lien  was 
filed  after  the  adjudication  of  bankruptcy, 
the  lien  could  not  thereafter  be  foreeloeed 
against  the  property  of  the  owner. 

Cases  involving  the  mere  question  of  the 
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right  as  between  the  laborer  or  material- 
man and  the  trustee  in  bankruptcy  of  the 
contractor  to  recover  the  amount  due  from 
the  owner,  or  to  claim  the  fund  paid  by 
such  owner,  present  a  different  question,  and 
are  excluded. 

On  effect  of  death  of  the  principal  con- 
tractor on  rights  of  subcontractor  or  mate- 
rialmen to  a  lien,  or  to  payment  by  the  own- 
ers, see  the  note  appended  to  Vernon  v.  Har- 
per, 20  L.R.A.(N.S.)  45. 

On  the  right  of  a  subcontractor  or  ma- 
terialman to  personal  judgment  against  the 
owner,  see  the  notes  appended  to  Al- 
bert! v.  More,  14  L.R.A.(N.S.)  1036,  and  to 
Volker-Scowcroft  Lumber  Co.  v.  Vance,  24 
L.R.A.(N.S.)   321. 
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735;  B€ll  V.  Dawson  Grocery  Oo.  120  Go, 
628,  48  S.  £.  150. 

Messrs.  F.  M.  IJongley  and  A.  H. 
Thompson,  for  defendants  in  error: 

Before  a  materialman's  lien  for  material 
furnished  to  a  contractor  to  improve  the 
real  estate  of  another  can  be  foreclosed, 
there  must  be  a  judgment  for  the  price  of 
such  material  in  his  favor  against  the  con- 
tractor, or  the  contractor  must  be  sued  con- 
currently with  the  owner  of  the  property 
impoved. 

Clayton  v.  Farrar  Lumber  Co.  119  Ga.  37, 
45  S.  E.  723;  Lombard  v.  Young  Men's  Lib- 
rary Asso.  Fund,  73  Ga.  322;  Royal  v.  Mc- 
Phail,  97  Ga.  467,  25  S.  E.  512;  Mauck  v. 
Rosser,  126  Ga.  268,  55  S.  E.  32;  Castleberry 
V.  Johnston,  92  Ga.  499,  17  S.  E.  772;  Mon- 
tague V.  Chattanooga,  R.  &  C.  Q.  Co.  94  Ga. 
668,  21  S.  E.  846. 

Judgment  for  the  claim  could  not  be 
against  the  contractor,  because  of  the  ad- 
judication  in   bankruptcy. 

Philip  Carey  Mfg.  Co.  v.  Viaduct  Place,  1 
Ga.  App.  710,  58  S.  E.  274;  Klipstein  v.  Al- 
len-Miles Co.  69  C.  C.  A.  229,  136  Fed.  385. 

Mr.  W.  G.  Post  also  for  defendants  in 
error. 

Evans,  P.  J.,  delivered  the  opinion  of  the 
court : 

The  petition  of  Pike  Brothers  Lumber 
Company,  a  corporation,  against  E.  D.  Rob- 
erts and  Mrs.  M.  B.  B.  Mitchell,  tc  foreclose 
a  materialman's  lien,  was  dismissed  on  de- 
murrer. The  material  averments  of  the  pe- 
tition are  that  Roberts  contracted  to  im- 
prove certain  described  real  estate  belonging 
to  Mrs.  Mitchell;  that  the  plaintiff  furn- 
ished to  the  contractor,  between  May  30, 
and  July  22,  1907,  certain  materials  of  the 
value  of  $387.33,  which  were  used  by  the 
contractor  in  making  the  improvements; 
that  on  July  22,  1907,  the  plaintiff  filed  and 
caused  to  be  recorded  its  lien,  pursuant  to 
Civ.  Code  1895,  §  2804 ;  and  that  on  August 
6,  1907,  Roberts  on  his  own  petition  was 
adjudged  a  voluntary  bankrupt.  The  prayer 
is  for  a  decree  fixing  the  amount  due  by  the 
contractor  to  the  plaintiff  for  the  materials 
used  in  the  Improvements,  and  a  judgment 
in  rem  for  this  amount  against  the  real 
estate  which  was  improved.  No  judgment 
in  personam  is  prayed  against  the  contrac- 
tor. 

The  plaintiff  in  its  petition  admits  that, 
because  Roberts  had  been  adjudged  a  bank- 
rupt, it  could  not  maintain  an  action  at  law 
against  him  and  the  real-estate  owner  to  en- 
force its  statutory  lien  for  materials  fur- 
nished the  contractor  and  used  in  improv- 
ing the  real  estate  of  Mrs.  Mitchell.  It  is 
for  this  reason  it  alleges  it  is  entitled  to  re- 
lief in  equity,  which  can  be  afforded  by 
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granting  the  prayer  of  the  petition.    The  ad- 
mission that  the  plaintiff  could  not  recover 
at  law  is  based  on  the  well-settled  rule  that, 
before  a  materialman's  lien  for  materials 
furnished  to  a  contractor  to  improve  the 
real   estate   of   another   can  be  foreclosed, 
there  must  be  a  judgment  for  the  price  of 
such  materials  in  his  favor  against  the  con- 
tractor, or  the  contractor  must  be  sued  con- 
currently with  the  owner  of  the  property  im- 
proved in  the  foreclosure  procedings.    Clay- 
ton V.  Farrar  Lumber  Co.  119  Ga.    37,  45  S. 
E.  723.    The  reason  of  the  rule  is  that  the 
landowner  should  not  be  called  on  to  pay  a 
debt  he  did  not  contract,  and  for  which  his 
property  is  liable  only  by  force  of  a  statute, 
until   the  materialman   has  established  by 
judgment,  in  a  proceeding  to  which  the  con- 
tractor is  a  party,  that  the  contractor  owes 
to  him  the  amount  for  which  he  is  seeking 
to  assert  his  lien.    The  landowner's  liability 
to  the  materialman,  who  sells  to  his  con- 
tractor on  the  latter 's  responsibility,  is  not 
primary  but  collateral,  and  dependent  whol- 
ly upon  compliance  with  the  statute  which 
creates  the  liability.    In  the  suit  to  enforce 
his  lien  the  materialman  may  be  defeated  by 
proof  that  the  debt  has  been  discharged  by 
payment.    If  it  is  a  debt  provable  in  bank- 
ruptcy, why  may  not  his  action  be  also  de- 
feated by  showing  that  his  debt  has  been  dis- 
charged by  bankruptcy?     It  is  to  be  borne 
in  mind  that  in  this  case  it  is  not  attempt- 
ed to  establish  the  lien  against  the  bankrupt 
contractor's  land,  but  against  the  land  of 
one  not  in  privity  with  him.     If  judgment 
should  go  against  the  owner  of  the  land  im- 
proved  in    the   foreclosure    proceeding,    he 
would  have  his  remedy  over  against  the  con- 
tractor, either  by  deducting  the  amount  of 
the  judgment  from  what  is  due  the  contrac- 
tor, or,  if  the  contractor  had  been  fully  paid, 
the    landowner,    on    paying   the   judgment, 
would  be  subrogated  to  the  rights  of  the 
materialman    in    enforcing    reimbursement 
from  the  overpaid  contractor.     But  if  the 
contractor  has  been  adjudged  a  bankrupt, 
and  is  liable  to  be  discharged  as  such  by 
the  bankrupt  court,  and  therefore  not  sub- 
ject  to  suit,  then  the  landowner  would  have 
no  remedy  over,  if  the  materialman  be  al- 
lowed a  judgment  in  rem  against  his  prop- 
erty.    Equity   follows  the   analogy   of   the 
law.    The  materialman  cannot  foreclose  his 
lien  in  an  action  at  law  against  the  land- 
owner, because  he  cannot  get  a  judgment 
in  personam  against  the  bankrupt  contrac- 
tor.    Bowen  v.  Keller,  130  Ga.  31,  124  Am. 
St.  Rep.  164,  60  S.  E.  174.    He  should  not 
be  permitted  to  do  so  in  equity,  where  the 
effect  would  be  to  deprive  the  landowner  of 
his    remedy    over    against    the    contractor, 
who,  perchance,  had  been  fully  paid.     The 
bankruptcy  of  the  contractor  occasions  the 
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loss,  and  it  would  be  inequitable  to  shift  the 
loss  from  the  materialmali  to  the  landowner, 
simply  because  the  materialman  has  lost 
his  remedy  at  law  by  the  contractor's  bank- 
ruptcy. In  this  connection,  see  Philip 
Carey  Mfg.  Co.  v.  Viaduct  Place,  1  Ga.  App. 
707,  68  S.  E.  274. 
Judgment  affirmed. 

All  the  Justices  concur* 


HililNOIS  SUPREME  COURT. 

FREDERICK  H.  WACHSMUTH  et  al., 
Exrs.,  etc.,  of  Henry  F,  Wachsmuth,  De- 
ceased, Appts., 

V. 

PENN  MUTUAL  LIFE  INSURANCE  COM- 
PANY et  al. 

(241  111.  409,  89  N.  E.  787.) 

Administrator  —  debtor  —  payment  — 
accounting. 

Upon  the  appointment  as  administrator  of 
an  estate  of  one  of  its  solvent  debtors,  the 
debt  is  considered  paid,  and  the  administra- 
tor is  chargeable  with  the  amount  thereof  in 
his  accounts,  regardless  of  his  subsequent 
financial  condition. 

(October   26,   1909.) 

APPEAL  by  petitioners  from  a  judgment 
of  the  Appellate  Court,  First  District, 
affirming  a  decree  of  the  Probate  Court  for 


Cook  County  dismissing  a  petition  for  leave 
to  sell  lands  to  pay  the  debts  of  Henry  F. 
Wachsmuth,  deceased.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Moran,  Mayer,  &  Meyer,  with 
Mr.  William  Garnett,  for  appellants: 

Where  an  executor  is  indebted  to  his  tes- 
tator, and  is  Insolvent  and  unable  to  pay  his 
debt  at  the  time  of  the  death  of  the  testa- 
tor, and  continues  so  to  be,  such  debt  from 
the  executor  will  not  be  treated  as  assets  in 
the  hands  of  the  executor. 

Re  Walker,  125  Cal.  242,  73  Am.  St.  Rep. 
40,  57  Pac.  J?91;  Re  Georgi,  21  Misc.  419,  47 
N.  Y.  Supp.  1061;  McCarty  v.  Frazer,  62  Mo. 
263;  Phillips  v.  Dockett,  112  111.  App.  587; 
Sanders  v.  Dodge^  140  Mich.  236,  112  Am.  St. 
Rep.  399,  103  N.  W.  597 ;  Howell  v.  Ander- 
son, 66  Neb.  575,  61  L.R.A.  313,  92  N.  W. 
760;  Lyon  v.  Osgood,  67  Vt.  707,  7  Atl.  5; 
State  ex  rel.  McClamrock  v.  Gregory,  119 
Ind.  503,  22  N.  E.  1 ;  Condit  v.  Winslow,  106 
Ind.  142,  5  N.  E.  751;  Brown  v.  Harshman, 
6  Ohio  C.  D.  10;  Wilson  v.  RuthrauflF,  82 
Mo.  App.  435;  2  Woerner,  Am.  Law  of 
Administration,  §§  311,  512. 

Mr.  Harrison  B.  Riley,  with  Messrs. 
Ashcraft  &  Ashcraft  and  Charles  Ij. 
Bartlett,  for  appellees: 

Where  an  executor  or  administrator  is  a 
debtor  of  the  deceased,  he  should  be  charged, 
on  taking  the  office,  with  the  amount  of  the 
indf'btednf^ius  as  cash  in  hand. 

Howell  V.  Anderson,  66  Neb.  575,  61 
L.  R.  A.  313,  92  N.  W.  760;  Leland  v.  Fel- 
ton,  1  Allen,  531;  McGaughey  v.  Jacoby,  54 


Note,  —  Effect  of  appointment  of 
debtor  as  executor  or  administrator 
to  discharge  dehtf  or  charge  personal 
representative  and  his  sureties. 

This  note  is  confined  to  cases  dealing  with 
the  effect  of  the  appointment  of  one  as  ex- 
ecutor or  administrator,  who  was  indebted 
to  the  estate  at  the  time  of  decedent's  death, 
and  it  does  not  cover  the  question  of  the  ef- 
fect upon  debts  arising  subsequently. 

Neither  does  the  note  cover  the  question 
of  who  is  entitled  to  compel  an  accounting 
by  the  representatives,  nor  cases  dealing 
with  the  question  of  upon  whom  the  burden 
of  proof  as  to  the  debt  or  its  discharge  rests, 
or  the  sufficiency  of  such  proof. 

Common-law  rule. 

At  common  law  the  appointment  of  a 
debtor  as  executor  or  administrator  of  the 
creditor  was  a  release  or  an  extinguishment 
of  the  debt,  but  the  rule  in  equity  was  that 
the  debt  became  assets  in  the  hands  of  the 
executor  or  administrator,  for  the  payment 
of  debts  and  legacies,  and  for  the  benefit 
of  the  next  of  kin.  11  Am.  &  Eng.  Enc. 
Law,  p.  834. 

There  appears  to  have  been  two  different 
theories  for  the  common-law  rule  of  extin- 
guishment. One  was  that  the  appointment 
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of  a  debtor  as  executor  or  administrator  ex- 
tinguished the  debt,  since  there  was  no  one 
in  existence  to  enforce  it,  the  debtor  and 
creditor  being  the  same  person.  The  other 
theory,  which  applied  to  executors,  regarded 
the  appointment  iA  the  light  of  a  specific 
legacy  of  the  debt  to  the  debtor. 

In  the  following  cases  the  debt  was  held 
to  be  discharged  by  the  appointment  of  the 
debtor  as  executor  of  the  creditor's  estate; 
Wankford  v.  Wankford,  1  Salk.  299;  Freak-' 
ley  V.  Fox,  9  Barn.  &  C.  130;  Strong  v.  Bird, 
L.  R.  18  Eq.  315;  Cheetham  v.  Ward,  1  Bos. 
&  P.  630. 

But  the  appointment  of  the  obligor  as  ex- 
ecutor of  the  obligee  during  the  minority  of 
another,  who  was  to  become  executor  on  be- 
coming of  age,  did  not  discharge  the  debt. 
Caweth  v.  Philips,  1  Ld.  Raym.  605. 

And  tho  appointment  of  a  debtor  as  execu- 
tor did  not  discharge  the  obligation  as 
against  creditors  or  legacies  limited  to  be 
paid  out  of  the  debt.  Flud  v,  Rumcey, 
Yelv.  160. 

And  it  was  not  discharged  where  the  as- 
sets were  insufficient  to  pay  creditors,  al- 
though the  testator  had  declared  he  never 
meant  to  call  for  payment.  Byrn  v.  God- 
frey, 4  Ves.  Jr.  5. 

And  the  debt  of  the  executor  was  held 
not  extinguished  in  equity  by  the  appoint- 
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Ohio  St.  487,  44  N.  E.  231;  Probate  Judge 
V.  Sulloway,  68  N.  H.  511,  49  L.R.A.  347, 
73  Am.  St.  Rep.  619,  44  Atl.  720;  Wright  v. 
Lang,  66  Ala.  389. 

Vickers,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  the  judgment  of 
the  appellate  court  for  the  first  district, 
affirming  a  decree  of  the  probate  court  of 
Cook  county,  which  dismissed  the  petition  of 
Frederick  H.  Wachsmuth  and  Louis  C. 
Wachsmuth,  executors  of  the  last  will  and 
testament  of  Henry  F.  Wachsmuth,  de- 
ceased, for  leave  to  sell  lands  to  pay  debts. 
The  executors  have  prosecuted  a  further 
appeal  to  this  court. 

Henry  F.  Wachsmuth  died  November  2, 


1900,  leaving  a  last  will,  by  which  he  do 
vised  to  each  of  his  sons  a  piece  of  real 
estate  in  Chicago,  and  to  both  of  them, 
share  and  share  alike,  a  third  piece  of  Chi- 
cago city  property.  His  sons,  who  are  his 
executors  and  appellants  in  this  case,  were 
his  sole  devisees.  It  does  not  appear  that 
Henry  F.  Wachsmuth  owned  any  other  real 
estate  than  the  three  pieces  above  referred 
to.  He  left  personal  property  to  the  amount 
of  $5,595.08.  The  debts  probated  against  his 
estate  amounted  to  $12,850.33,  thus  showing 
a  deficiency  of  personal  assets  of  $7,254.25. 
The  petition  to  sell  the  real  estate  was  based 
on  a  just  and  true  account,  filed  December 
12,  1905,  which  showed  the  deficiency  of 
personal  assets,  as  above  stated.  All  of  the 
real  estate  of  which  the  testator  died  seised 


ment  of  the  debtor  as  executor  of  the  credit- 
or. Re  Hyslop  [1894]  3  Ch.  522;  Berry  v. 
Usher,  13  Ves.  Jr.  88;  Carey  v.  Goodinge,  3 
Bro.  Ch.  111. 

But  where  the  testator's  intefltion  to  dis- 
charge the  debt  appeared,  no  claim  therefor 
could  be  enforced  even  in  equity.  Strong  v. 
Bird,  supra. 

And  a  debt  due  from  one  of  two  executors 
was  not  released  where  it  was  included  in  a 
devise  to  the  executors  as  tenants  in  com- 
mon, but  it  was  divided  between  them. 
Brown  v.  Selwin,  Cas.  T.  Talb.  240. 

And  the  appointment  of  a  debtor  on  a 
bond  as  the  executor  of  the  obligee's  estate 
did  not  release  the  other  obligors  on  such 
bond.    Dorchester  v.  Webb,  Cro.  Car.  373. 

Rule  as  to  release  in  United  States. 

The  common-law  rule  that  the  appoint- 
ment of  a  debtor  of  the  decedent  as  execu- 
tor or  administrator  extinguished  the  debt 
absolutely,  and  discharged  the  representa- 
tive from  paying  it,  was  applied  in  the 
United  States  in  some  of  the  early  cases. 

Thus,  in  the  following  cases  such  appoint- 
ments were  held  to  extinguish  the  obliga- 
tions: Marvin  v.  Stone,  2  Cow.  781 ;  Gardner 
V.  Miller,  19  Johns..  187;  Thomas  v.  Thomj)- 
son,  2  Johns.  471. 

But  where  the  assets  were  insuflicient  to 
pay  the  debts  and  legacies,  no  release  re- 
sulted. Gardiner  v.  Miller;  Thomas  v. 
Thompson,  and  Marvin  v.  Stone, — supra; 
Decker  v.  Miller,  2  Paige,  149. 

The  rule  of  extinguishment,  however,  now 
has  little,  if  any,  force  in  the  United  States, 
and  in  the  following  cases  the  debt  was  held 
not  discharged  by  such  appointments:  Ba- 
con V.  Fairman,  6  Conn.  121 ;  Fleming  v. 
Boiling,  3  Call.  (Va.)  75;  Collins  v.*  Nugent, 

7  Ohio  Dec.  Reprint,  485 ;  Ferebee  v.  Doxey, 
28  N.  C.  (6  Ired.  L.)  448;  Griffith  v.  Chew, 

8  Serg.  &  R.  33;  11  Am.  Dec.  550;  Miller's 
Appeal,  5  Legal  Gaz.  26;  Bigelow  v.  Bige- 
low,  4  Ohio,  138,  19  Am.  Dec.  591. 

And  in  the  following  cases  the  debt  was 
held  not  extinguished,  as  against  creditors 
and  legatees  at  least:  Wood  v.  Tallman,  1 
26  L.R.A.(N.S.) 


N.  J.  L.  153;  Poulson  v.  Johnson,  29  N.  J. 
Eq.  529. 

And  in  Finch  v.  Houghton,  19  Wis.  150, 
the  appointment  of  a  debtor  as  executor  was 
held  not  a  discharge,  where  the  will  showed 
such  was. not  the  testator's  intention. 

And  the  rule  that  such  appointments 
worked  a  discharge  was  held  in  Black  v. 
White,  13  S.  C.  37,  applicable  only  to  legal 
obligations,  so  that  it  had  no  force  where 
the  debt  was  barred  by  limitations. 

In  many  jurisdictions  the  common-law 
rule  has  been  abrogated  bv  statutes  provid- 
ing in  effect  that  the  appointment  of  a  debt- 
or as  executor  or  administrator  of  the  cred- 
itor shall  not  discharge  the  debt. 

Such  statutes  were  applied  in  the  follow- 
ing cases,  holding  that  no  discharge  result- 
ed where  such  intention  was  not  shown 
by  the  deceased:  Phillips  v.  Duckett,  112 
111.  App.  587;  May  v.  Leighty,  36  111.  App. 
17;  Mitchell  v.  Rice,  6  J.  J.  Marsh.  623; 
Moore  v.  Miller,  62  N.  C.   (Phill.  Eq.)  359. 

And  a  statute  to  this  effect  is  in  force  in 
Virginia.  Utterback  v.  Cooper,  28  Gratt. 
233. 

And  by  the  statute,  in  New  York  the  debt 
is  not  discharged.  See  Adair  v.  Brimmer 
and  Re  Brintnall  (under  heading  "Debt  as 
assets")  Everts  v.  Everts,  and  Re  Butler 
(under  heading  "Debt  considered  as  money 
in  hand")  ;  Re  Consalus  and  Re  Ablowich 
(under  heading  "Firm  or  partnership  debts 
as  assets"). 

The  use  of  the  word  "discharge"  in  this  sec- 
tion refers  to  the  absolute  release  of  the  rep- 
resentative from  ever  paying  the  obligation. 
This  use  of  "discharge"  is  distinguished 
from  that  where  it  denotes  the  extinguish- 
ment of  the  obligation  as  such,  and  holds  the 
debt  to  become  assets  or  cash  in  hand  by 
the  appointment  of  the  debtor  as  repre- 
sentative. 

Thus,  for  example,  it  is  held  that  the  ap- 
pointment of  the  obligor  as  the  personal 
representative  of  the  obligee  discharges  the 
bond  as  such,  but  not  the  debt,  and  the 
representative  is  held  liable  for  the  amount 
thereof  as  assets.  Griffith  v.  Chew,  8  Serg. 
&  R.  17,  11  Am.  Dec.  556;  Eichelberger  v. 
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was  encumbered  by  trust  deeds  or  mortgages 
placed  thereon  by  the  testator.  The  liabil- 
ities of  the  estate  imder  these  encumbrances 
were  $35,500.  One  piece  of  property  was 
Fold  under  foreclosure,  and  failed  to  bring 
the  full  amount  of  the  encumbrance  against 
it.  The  parcel  of  real  estate  known  as  the 
'Tor ty -Seventh  Street  Property/*  which  was 
devised  to  Louis  C.  Wachsmuth,  was  mort- 
gaged for  $11,000.  This  indebtedness  was 
paid  with  part  of  the  proceeds  of  a  $15,000 
trust  deed  placed  on  the  property  by  Louis 
C.  Wachsmuth  after  his  father's  death. 
This  trust  deed  was  executed  to  Francis  B. 
Peabody,  and  finally,  by  assignment,  became 
the  property  of  the  Penn  Mutual  Life  In- 
surance Company,  and  was  by  that  company 
foreclosed,  and   the   property   sold   for   the 


amount  of  the  debt  and  costs,  and,  no  re- 
demption having  been  made,  a  deed  was 
issued  by  the  master  in  chancery  to  the 
Penn  Mutual  Life  Insurance  Company  on 
October  26,  1904,  and  afterwards  the  insur- 
ance company  conveyed  the  said  property, 
and  the  title  thereto  is  now  in  Bernard 
Baumgarden.  The  encumbrance  upon  the 
other  piece  of  property,  which  is  known  in 
the  record  as  the  **Rhodes  Avenue  Proper- 
ty/' was  $10,000,  and  this  piece  was  devised 
to  Frederick  H.  Wachsmuth  by  the  will. 

The  ground  upon  which  the  probate  court 
dismissed  appellants'  petition  was  that  it 
did  not  appear  that  there  was  any  deficiency 
of  personal  assets  to  pay  the  debts  of  the 
estate.  This  holding  is  based  upon  the 
admitted  facts  that  the  executors  were,  at 


Morris,   6   Watts,   42;    Fishel  v.   Fishel,   7 
Watts,  44. 

So,  it  is  held  that  one  administrator  can- 
not maintain  an  action  against  his  coadmin- 
istrator on  a  bond  given  by  the  latter  to  the 
intestate.  Simon  v.  Albright,  12  Serg.  &  R. 
429. 

Debt  as  asset. 

The  Pennsylvania  statute  requires  that  a 
debt  due  from  an  executor  to  the  testator  be 
included  in  the  inventory.  Gilson's  Estate, 
18  W.  N.  C.  570. 

And  the  New  Hampshire  statute  provides 
that  a  debt  due  from  the  representative  shall 
be  assets,  and  accounted  for  as  other  debts. 
Jones  V.  Chase,  55  N.  H.  234. 

The  New  Jersey  statute  makes  a  debt 
due  from  the  personal  representative  as- 
sets in  his  hands.  Harker  v.  Irick,  10  N.  J. 
Eq.  269. 

And  it  was  held  in  Probate  Court  v.  Mer- 
riam,  8  Vt.  234,  that  an  executor  must 
charge  himself  with  a  debt  due  the  estate 
by  him,  where  he  is  solvent. 

If  a  debt  from  a  debtor  who  is  appointed 
executor  of  his  creditor's  estate  is  not  due 
at  the  time  of  his  appointment,  it  becomes 
assets  in  his  hands  as  soon  as  it  matures. 
Mitchell  v.  Thomson,  7  Mackey,  130. 

And  an  executor  must  charge  himself  with 
money  received  from  the  testatrix  the  day 
before  her  death.  Re  Brintnall,  40  Misc. 
67,  81  N.  Y.  Supp.  250. 

And  the  note  of  an  executor  held  by  the 
estate  should  be  included  as  an  asset,  even 
though  he  be  insolvent,  since  his  commis- 
sion must  be  applied  to  the  payment  of  the 
debt.  Freeman  v.  Freeman,  4  Redf.  211 ; 
Burkhalter  v.  Norton,  3  Dem.  610. 

And  in  Wilson  v.  Rose,  3  Cranch,  C.  C. 
371,  Fed.  Cas,  No.  17,831,  it  was  held  that, 
if  the  debt  is  not  barred  by  limitations,  it 
must  be  included  as  an  asset. 

A  son  who  misapplied  part  of  the  rents 
which  he  collected  for  his  mother  is  charge- 
able therewith  as  administrator  of  the 
mother's  estate,  although  the  only  claim- 
ants are  representatives  of  a  brother,  with 
whose  consent  the  money  was  applied  for 
86  L.RJl-(N,S,) 


the  benefit  of  property  jointly  owned  by 
the  brothers.  Coffey  v.  Coffey,  193  Mass. 
398,  118  Am.  St.  Rep.  635,  79  N.  E.  742. 

So,  where  one  of  two  administrators 
owed  a  debt  to  the  deceased,  and  the  fact 
was  known  to  the  other  administrator  at  the 
time  a  joint  bond  with  surety  was  executed, 
the  debt  will  be  treated  as  assets  in  their 
hands,  for  which  both  are  liable  as  princi- 
pals, as  between  themselves  and  the  surety. 
Dorger  v.  Woodward,  27  Ohio  C.  C.  123. 

But  it  has  been  held  that  those  who  are 
joint  executors  with  one  who  is  indebted  to 
the  testator  are  not  responsible  for  the  debt 
where  it  never  comes  into  their  hands,  but 
the  debtor  alone  is  liable  therefor.  Darling 
V.  Brown,  2  Can.  S.  C.  26. 

An  executor  is  guilty  of  a  breach  of  his 
bond  where  he  fails,  in* a  petition  for  leave 
to  sell  the  testator's  real  estate  for  the  pay- 
ment of  debts  and  legacies,  to  include  a  debt 
due  by  him  to  the  testator.  Chapin  v.  Wa- 
ters, 116  Mass.  140. 

But  an  executor  i^  not  estopped  by  in- 
cluding his  debt  in  the  inventory,  from  deny- 
ing his  present  indebtedness  thereon,  and  he 
may  subsequently  present  a  defense  there- 
to. Lynch  v.  Divan,  66  Wis.  490,  29  N.  W. 
213;  Adair  v.  Brimmer,  74  N.  Y.  539;  Ex 
parte  Raab,  16  Ohio  St.  274. 

And  under  a  statute  providing  that,  if 
any  person  appoint  his  debtor  as  executor 
of  his  will,  the  appointment  shall  not  dis- 
charge the  debt,  but  it  shall  be  assets  in 
his  hands,  a  debt  owing  by  an  administrator 
is  an  asset,  but  it  is  only  such  an  asset 
as  it  would  be  if  owing  by  anybody  else; 
and,  where  the  administrator  honestly 
claims  that  he  does  not  owe  it,  he  is  entitled 
to  a  jury  trial  on  that  issue,  and  a  judg- 
ment of  the  probate  court  compelling  its 
payment  before  such  trial  is  erroneous. 
Wilson  V.  Ruthrauff,  82  Mo.  App.  435;  Mc- 
Manus  v.  McDowell,  11  Mo.  App.  436. 

The  insertion  of  a  duebill  of  the  adminis- 
trator  in   the   inventory  and   appraisement 
of  the  estate  is  not  a  new  promise,  which 
removes   the   bar   of   limitations     Black  v.- 
White,  13  S.  C.  37. 

And  the  statute  of  limitations  will  not 
protect  an  administrator  so  long  as  he  re- 
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the  time  of  their  appointment,  indebted  to 
their  father's  estate,  on  account  of  money 
loaned  to  them  by  their  father  in  his  life- 
time, in  the  sum  of  $10,000.  and  that  the 
property  devised  to  appellants  under  the 
will  was,  at  a  fair  market  value,  worth 
$70,000,  or  $34,500  more  than  the  aggregate 
amount  of  encumbrances  thereon.  The  evi- 
dence shows  that  the  appellants  had  prop- 
erty in  their  own  right  at  the  time  they 
were  appointed  executors,  valued  at  $5,000, 
and  that  their  personal  liabilities  were 
$27,000.  Deducting  the  individual  liabilities 
of  the  executors  from  the  value  of  the  equi- 
ties devised  to  them,  it  appears  that  the  ex- 
ecutors were  solvent,  and  able  to  pay  the 
$10,000  indebtedness  which  they  owed  to 
their  father's  estate.    Under  these  facts  the 


probate  court  held  that  the  debt  due  from 
appellants  to  the  estate  must  be  regarded 
as  cash  assets  in  the  hands  of  the  execu- 
tors, available  for  the  payment  of  claims 
against  the  estate,  and  that  so  regarding 
this  amount,  and  adding  it  to  the  $5,595.08 
of  other  personal  assets  belonging  to  the 
estate,  the  deficiency  of  personal  assets  dis- 
appears; hence  there  was  no  authority,  un- 
der the  law,  for  resorting  to  a  sale  of  real 
estate  to  pay  debts.  The  appellate  court 
took  the  same  view  of  this  question  that  the 
probate  court  did,  ar.d  affirmed  its  decree. 

The  appellees  have  assigned  cross  errors 
on  the  record,  which  call  in  question  the 
rulings  of  the  court  on  other  questions  which 
w^ere  decided  in  favor  of  appellees;  but  in 
the   view   which   we  have   of  the   question 


mains  liable  for  the  debt  as  assets.    Thomp- 
son V.  Thompson,  77  Ga.  092,  3  S.  E.  261. 

For  other  cases  bearing  on  the  question 
of  such  debts  as  assets,  see  Probate  Judge 
V.  Sulloway;  Norris  v.  Towle;  Freeman  v. 
Freeman;  Burkhalter  v.  Norton;  Young  v 
Thrasher;  Purdom  v.  Tipton;  Arnold  v.  Ar- 
nold; Baucus  V.  Stover;  Baucus  v.  Barr; 
and  Keegan  v.  Smith  (under  heading  "Lia- 
bility where  representative  insolvent" ) ; 
Kcalhofer  v.  Emmert;  Lambrecht  v.  State; 
and  HofTman  v.  Armstrong  (under  heading 
"Statutes  making  debt  money  in  hand") ; 
Johnson  v.  Hicks  (under  heading  "Debt  con- 
sidered as  money  in  hand"). 

Firm  or  partnership  debts  as  assets. 

Debts  due  from  a*  firm  or  partnership  of 
which  the  personal  representative  is  a  mem- 
ber are  generally  considered  as  assets,  for 
which  he  is  accountable. 

Thus,  where  one  partner  is  appointed  ad- 
ministrator of  a  creditor  of  the  partnership 
concern,  a  debt  due  from  the  partnership 
will  be  considered  as  assets  in  his  hands. 
Eaton  v.  Walsh,  42  Mo.  272. 

And  a  debt  due  by  an  administrator  to 
the  partnership  of  which  he  and  decedent 
were  members  becomes  an  asset  in  his  hands 
on  his  appointment,  and  the'  time  during 
which  he  so  holds  it  cannot  be  included  in 
measuring  limitations.  Whiting  v.  Leakin, 
06  Md.  255,  7  Atl.  688. 

So,  an  ^executor  is  chargeable  with  the 
amount  of  a  debt  due  from  a  firm  of  which 
he  was  a  member,  where  he  paid  the  amount 
to  himself  as  executor  in  Confederate  money, 
when  he  knew  it  was  greatly  depreciated 
and  it  subsequently  became  worthless  in  his 
hands.    Wilson  v.  Powell,  76  N.  C.  468. 

The  provisions  of  the  New  York  statute 
apply  to  debts  due  from  a  firm  of  which  an 
executor  is  a  member,  and  they  must  be  in- 
cluded in  the  inventory  and  charged  to  the 
executor.  Re  Consalus,  95  N.  Y.  340;  Re 
Ablowich,  118  App.  Div.  626,  103  N.  Y. 
Supp.  699. 

See  also  Leland  v.  Felton;  Bassett  v.  Fi- 
delity &  D.  Co.  (under  heading  "Liability 
where  representative  insolvent")  j  James  Y. 
26  L.R.A.(K.S.) 


West    (under  heading  "Debt  considered  as 
money  in  hand"). 

Debt  considered  as  money  in  hand. 

In  most  of  the  states  the  personal  repre- 
sentative is  held  liable  for  his  debt  to  the 
estate  as  for  so  much  money  in  his  hands. 
It  was  so  held  in  Duffee  v.  Buchanan,  8  Ala. 
27;  Lane  v.  Westmoreland,  79  Ala.  372; 
Wright  V.  Lang,  66  Ala.  397 ;  Miller  v.  Irby, 
63  Ala.  477;  Weems  v.  Bryan,  21  Ala,  302: 
Davenport  v.  Richards,  16  Conn.  310;  Wil- 
liams v.  Morehouse,  9  Conn.  475;  Chenery 
V.  Davis,  16  Gray,  89;  Kaster  v.  Pierson. 
27  Iowa,  90,  1  Am.  Rep.  654;  Savery  v. 
Sypher,  39  Iowa,  675;  Webster  v.  Webster, 
7  Ky.  L.  Rep.  302;  Swart  v.  Reveal,  16  Ky. 
L.  Rep.  503,  29  S.  W.  24 ;  Kirby  v.  Moore, 
30  Ky.  L.  Rep.  1020,  99  S.  W.  1156;  Boyce 
V.  Davis,  13  La.  Ann.  554;  Ipswich  Mfg.  Co. 
V.  Story,  5  Met.  313;  Stevens  v.  Gay  lord, 
11  Mass.  256;  Winship  y.  Bass,  12  Mass. 
202;  Tarbell  v.  Jewett,  129  Mass.  460; 
Sigourney  v.  Wetherell,  6  Met.  563 ;  Bassett 
V.  Granger,  136  Mass.  174;  Hall  v.  Hall, 
2  M*Cord,  Eq.  269;  Hodge  v.  Hodge,  90  Me. 
505,  40  L.R.A.  33,  60  Am.  St.  Rep.  285,  38 
Atl.  535;  Slagle  v.  Slagle,  3  Ohio  Dec.  Re- 
print, 649;  Cheney  v.  Powell,  11  Ohio  C.  D. 
279;  Jones  v.  Willis,  72  Ohio  St.  189,  74 
N.  E.  166;  Griffin  v.  Bonham,  9  Rich.  Eq. 
71;  Jacobs  v.  Woodside,  6  S.  C.  490;  Robin- 
son y.  Hodgkin,  99  W.  S.  327,  74  N.  W.  791. 

And  the  same  rule  holds  as  to  special  ad- 
ministrators who  are  debtors  of  the  estate. 
Re  Armstrong,  69  Cal.  239,  10  Pac.  335. 

And  such  a  debt  being  transmuted  into 
money,  it  cannot  be  classed  as  an  uncol- 
lectable  claim  because  of  the  executor's  in- 
solvency. Cheney  v.  Powell,  supra;  Gil- 
son's  Estate,  18  W.  N.  C.  670. 

In  the  following  cases  it  was  held  that  a 
debt  due  from  a  personal  representative  who 
is  solvent  is  presumed  to  have  been  paid, 
and  to  be  assets  in  his  hands:  Johnson  v. 
Hicks,  97  Ky.  116,  30  S.  W.  3;  United 
States  V.  Egpleston,  4  Sawy.  199,  Fed.  Cas. 
No.  15,027 :  State  ex  rel.  Moselev  v.  Johnson, 
144  N.  C.  257,  56  S.  E.  922,  929. 

But  it  was  held  iq  Cook  v.  Cook,  69  Aliu 
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already  stated,  it  will  not  be  necessary  for 
us  to  either  state  the  facts  out  of  which 
they  arose,  or  decide  the  questions  raised  by 
the  cross  errors  assigned.  The  ultimate 
question  to  be  determined  is:  Should  the 
$10,000  debt  due  the  estate  from  the  exec- 
utors be  regarded  as  so  much  personal  as- 
sets, which,  by  operation  of  law,  is  con- 
verted into  cash  in  the  hands  of  the  exec- 
utors? If  this  question  is  answered  in  the 
affirmative,  it  follows,  as  a  necessary  se- 
quence, that  there  was  no  deficiency  in  the 
personal  property,  and  that  the  decree  dis- 
missing the  petition  is  correct. 

Appellees  contend  that,  when  a  debtor  is 
appointed  administrator  of  his  creditor's 
estate,  the  debt  is  considered  paid,  and  the 
administrator  is  chargeable  with  the  amount 


thereof  in  the  settlement  of  his  accounts,  re- 
gardless of  the  financial  condition  of  the 
administrator.  This  contention  is  supported 
to  the  full  extent  claimed  by  appellees,  by 
the  supreme  court  of  Massachusetts  in  Le- 
land  V.  Felton,  1  Allen,  531;  by  the  su- 
preme court  of  Ohio  in  McGaughey  v.  Ja- 
coby,  64  Ohio  St.  487,  44  N.  E.  231;  by  the 
supreme  court  of  New  Hampshire  in  Probate 
Judge  V.  Sulloway,  68  N.  H.  511,  49  L.R.A. 
347,  73  Am.  8t.  Rep.  619,  44  Atl.  720;  and 
by  the  supreme  court  of  Alabama  in  the 
case  of  Wright  y.  Lang,  66  Ala.  389.  It 
will  thus  be  seen  that  the  rule  contended 
for  is  not  without  support.  The  reason  upon 
which  these  decisions  rest  is  that  the  ad- 
ministrator cannot  sue  himself,  and  that 
therefore,  when  he  is  appointed,  his  debt  to 


294,  that  the  presumption  of  payment  arises 
wthout  regard  to  the  solvency  of  the  debtor. 

In  Robinson  v.  Hodgkin,  99  Wis.  327,  74 
N.  W.  791,  it  was  held  that  where  creditors 
will  be  prejudiced,  or  the  will  shows  an  in- 
tention that  a  debt  due  from  an  executor  is 
not  to  be  discharged,  it  becomes  assets  in 
his  hands,  which  will  be  treated  as  so  much 
money  therein.  This  case  disapproves  Lynch 
T.  Divan,  66  Wis.  490,  29  N.  W.  213,  so  far 
as  contrary  expressions  appear  therein. 

An  executor  who  was  a  debtor  of  the 
testator  cannot  set  up  the  statute  of  limita- 
tions where  he  fails  for  a  long  period  to 
prove  the  will,  since  the  act  of  proving  re- 
lates to  the  time  of  testator's  death,  and  he 
is  considered  as  having  the  money  in  his 
hands  from  that  time.     Ingle  v.  Richards. 

28  Beav.  366.  To  the  same  effect  is  Haines 
v.  Haines  (N.  J.  Eq.)  15  Atl.  839. 

In  Re  Butler,  1  Connoly,  68,  9  N.  Y.  Supp. 
641,  and  Evarts  v.  Evarts,  62  Barb.  677,  it 
was  held  that  the  executor  was  liable  as 
for  money  in  his  hands,  where  the  debt  was 
established  as  a  just  claim. 

Where  an  executor  who  is  a  debtor  to  the 
estate  fails  to  apply  the  amount  to  the  pay- 
ment of  a  judgment,  he  is  liable  for  the  in- 
jury sustained  by  reason  of  allowing  land  of 
the  estate  to  be  sold  for  its  payment.  Farys 
T.  Farys,  Harp.  Eq.  261. 

Parties  in  interest  have  a  right  to  hold 
an  administrator  to  his  statements  as  to 
the  payment  of  his  debt  to  the  estate,  or 
to  rely  on  the  principle  which  deems  the 
amount  due  from  the  personal  representa- 
tive as  paid.    Koon  v.  Munro,  11  S.  C.  139. 

8o,  a  debtor  who  becomes  executor  of  the 
creditor's  estate  is  chargeable  with  the  debt 
as  an  asset,  but  where  it  is  not  actually 
paid,  the  legatees  may  treat  it  as  unpaid, 
and  enforce  the  security.  Newman  v.  Cly- 
bum,  41  S.  C.  534,  19  S.  E.  913. 

The  fact  that  an  executor  who  executed  a 
note  to  the  testator,  which  did  not  mature 
during  testator's  lifetime,  has  possession  of 
the  note,  will  not  be  taken  as  evidence  of 
payment,  and  he  will  be  held  to  account 
therefor.     Speed  v.  Nelson,  8  B.  Mon.  409. 

It  has  been  held,  however,  that  the  debt 
due  the  estate  i>y  an  executor  does  not  im- 
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mediately  become  cash  in  his  hands,  but 
the  debt  and  interest  thereon  continue  to 
run,  until  he  reports  cash  in  his  hands  for 
distribution.  Phillips  v.  Duckett,  112  111. 
App.  587. 

And  where  an  executor  did  not  treat  a 
judgment  debt  held  against  him  by  the 
testator's  estate  as  paid  after  the  executor's 
death,  an  assignee  of  the  administrator 
d.  h,  n.  c,  t.  a,  may  issue  execution  thereon 
against  the  executor's  estate.  Charles  v. 
Jacobs,  9  S.  C.  205. 

And  the  statutory  penalty  for  failure  to 
deposit  and  account  for  money  as  provided 
by  statute  cannot  be  imposed  for  the  amount 
due  from  an  executor  individually  where  it 
is  not  shown  to  have  been  actually  paid.  Re 
Dimmick,  111  La.  655,  35  So.  801. 

So,  debts  due  the  deceased  from  a  firm  of 
which  an  administrator  is  a  member  are  not 
chargeable  as  money  in  his  hands.  James 
V.  West,  67  Ohio  St.  28,  65  N.  E.  156. 

But  a  note  of  which  he  is  the  maker,  and 
another  is  surety,  is  so  chargeable.     Ibid. 

As  bearing  on  the  question  whether  a  debt 
is  to  be  regarded  as  money  in  hand,  see  also 
Mason's  Estate;  Baucus  v.  Stover;  Harker 
V.  Irick,  The  Ordinary  v.  Kershaw;  and 
Terhune  v.  Oldis  (under  heading  "Liability 
where  representative  insolvent"). 

Statutes  making  debt  money  in  hand. 

In  some  states  statutes  have  been  passed 
declaring  debts  due  from  personal  represen- 
tatives to  be  money  in  hand. 

Thus,  by  statute,  in  Maryland  an  executor 
or  administrator  is  required,  when  he  re- 
turns a  list  of  debts  due  the  deceased,  to 
include  any  just  claim  which  the  deceased 
had  against  him,  and  to  treat  it,  and  ac- 
count for  it,  "as  if  it  was  so  much  money 
in  his  hands."  Kealhofer  v.  Emmert,  79 
Md.  248,  29  Atl.  68;  Lambrecht  v.  State,  57 
Md.  240;  Hoffman  v.  Armstrong,  90  Md. 
123,  44  Atl.  1012. 

Under  this  statute,  the  executor's  sureties 
have  been  held  liable,  without  regard  to  the 
question  of  whether  or  not  he  was  able  to 
pay  the  debt.     Lambrecht  v.  State,  supra. 

And  it  has  also  been  held  that  it  was  the 
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the  estate  is,  by  a  fiction  of  law,  regarded 
as  collected  and  paid  to  himself,  as  adminis- 
trator. The  rule  laid  down  in  the  foregoing 
cases,  which  is  known  as  the  "Massachu- 
setts rule,"  has  been  modified  by 'later  cases 
in  other  states,  so  as  to  permit  the  admin- 
istrator to  show  that  he  was  insolvent  at 
the  time  of  his  appointment,  and  so  re- 
mained during  the  term  of  his  office,  and 
thus  relieve  himself  from  the  consequences 
of  failing  to  pay  over  money  which  he  never 
in  fact  had,  and  was  wholly  unable  to  ob- 
tain. The  rule  in  its  modified  form  is  ap- 
plied in  the  following  cases;  Re  Walker,  125 
Cal.  242,  73  Am.  St.  Rep.  40,  57  Pac.  991  j 
Baucus  V.  Stover,  89  N.  Y.  1;  Baucus  v. 
Barr,  107  N.  Y.  624,  13  N.  E.  939,  affirming 
45  Hun,  582;  McCarty  v.  Frazer,  62  Mo.  263; 


Marker  v.  Irick,  10  N.  J.  Eq.  2C9;  Rader 
V.  Yeargin,  85  Tenn.  486,  3  S.  W.  178; 
State  ex  rel.  McCIamrock  v."  Gregory,  119 
Ind.  503,  22  N.  E.  1.  In  the  case  last  above 
cited  the  supreme  court  of  Indiana  uses  the 
following  language:  "One  question  which 
seems  to  have  been  overlooked  on  the  trial 
of  the  cause  was  the  financial  condition  of 
Levin  T.  Miller,  the  administrator,  during 
the  period  of  his  administration.  The  mon- 
ey collected  by  him  while  professing  to  act 
as  the  agent  of  the  administrator  in  Mis- 
souri, and  for  which  he  had  not  accounted 
when  he  became  administrator,  was  a  claim 
in  favor  of  his  trust,  which  he  should  have 
inventoried  and  charged  himself  with,  and 
if,  by  the  use  of  due  diligence,  all  or  any 
part  of  the   claim   could  have   been  saved 


duty  of  coexecutors  to  deduct,  from  the  dis- 
tributive share  of  a  legatee  who  was  in- 
debted to  the  estate,  and  was  also  a  co- 
executor,  the  amount  of  his  indebtedness. 
Hoffman  v.  Armstrong,  supra. 

And  it  is  also  provided  in  this  state  that 
the  commissions  of  the  representative  shall 
be  applied  to  the  payment  of  the  debt.  Keal- 
hofer  V.  Emmert,  supra^  Linthicum  v.  Polk, 
93  Md.  84,  48  Atl.  842. 

A  statute  making  such  debts  assets  in  the 
representative's  hands  exists  in  Ohio.  Tracy 
V.  Card,  2  Ohio  St.  431. 

Where  a  statute  provides  in  substance 
that,  if  the  representative  shall  give  in 
such  claim  or  it  shall  be  established  as 
aforesaid,  he  shall  account  for  it  in  the 
same  manner  as  if  it  were  cash  in  his  hands, 
a  debt  due  from  an  administrator  who  fails 
to  comply  with  the  statute  will  not  be  re- 
garded as  cash  in  hand,  and  it  may  there- 
fore be  sued  for  by  an  administrator  de 
bonis  norif  since  the  right  to  enforce  revives 
after  the  relation  of  administrator  ceases. 
Kelsey  v.  Smith,  1  How.   (Miss.)   68. 

Under  the  New  York  statute  making  a 
debtor  who  was  appointed  administrator  of 
the  creditor's  estate  liable  therefor,  "as  for 
so  much  money  in  his  hands,"  a  bond  given 
by  him  is  deemed  extinguished  by  his  ap- 
pointment, and  an  action  on  the  bond  will 
not  lie.    Ward  v.  Ward,  144  Fed.  308. 

Effect  of  appointment  on  interest  on  debt. 

The  appointment  of  a  debtor  as  personal 
representative  of  the  creditor  does  not  re- 
lieve the  former  from  the  payment  of  in- 
terest. 

Thus,  he  is  held  chargeable  therewith  un- 
til the  debt  is  paid.  Calvert  v.  Holland, 
9  B.  Mon.  458;  Phillips  v.  Duckett,  112  111. 
App.  587.  Com.  ex  rel.  Bracken  v.  Bracken, 
17  Ky.  L.  Rep.  785,32  S.  W.  609;  Miller's 
Estate,  22  Lane.  L.  Rev.  49;  Re  Davis,  37 
Misc.  326,  76  N.  Y.  Supp.  493;  Re  Clark, 
34  N.  Y.  S.  R.  523,  11  N.  Y.  Supp.  911 ;  Re 
Brintnall,  40  Misc.  67,  81  N.  Y.  Supp.  250; 
Re  Ackerman,  40  N.  J.  Eq.  533 ;  5  Atl.  91 ; 
Covington  v.  Lattimore,  88  N.  C.  407 ;  Ter- 
hune  V.  Oldis,  44  N.  J.  Eq.  146;  14  Atl.  638; 
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Yost's  Estate,  23  Pa.  Super.  Ct.  223 ;  Bard's 
Estate,  13  Pa.  Dist.  R.  552;  Rodenbach's 
Appeal,  102  Pa.  572;  Re  McGonnigle,  31 
Pittsb.  L.  J.  N.  S.  27;  Hill  y.  Fly  (Tenn.) 
52  S.  W.  731 ;  Clark's  Appeal,  2  Watts,  406. 

And  an  executor  is  chargeable  with  inter- 
est on  money  received  from  the  testatrix 
just  prior  to  her  death,  where  he  deposited 
it  in  his  bank  and  spent  it  before  the  will 
was  proved.     Re  Brintnall,  supra. 

So,  an  executor  or  administrator  is  charge- 
able with  interest  at  least  from  the  date 
of  the  writ  in  a  suit  on  his  bond,  where  he 
fails  to  account  for  a  debt  due  the  estate  by 
him.  Bassett  v.  Fidelity  &  D.  Co.  184 
Mass.  210,  100  Am.  St.  Rep.  552,  68  N.  E. 
205. 

Under  the  New  York  statute  charging  an 
executor  indebted  to  the  estate,  "as  for  so 
much  money  in  his  hands  at  the  time  such 
debt  becomes  due,"  an  executor  who  had  an 
arrangement  with  the  testator  for  an  indefi- 
nite loan  will  be  chargeable  with  the  rate 
of  interest  specified,  until  his  qualification, 
and  thereafter  will  be  liable  for  an  advanced 
rate  until  he  actually  sets  apart  the  money 
due.     Warner  v.  Knower,  3  Dem.  208. 

Effect  of  appointment  to  discharge  lien  se- 
curing debt. 

The  doctrine  that  a  debt  due  from  a  per- 
sonal representative  is  considered  as  cash  in 
his  hands  will  not  be  allowed  to  operate  to 
discharge  a  lien  securing  the  debt,  to  the 
prejudice  of  the  estate. 

Thus,  the  debt  due  a  second  mortgagee 
will  not  be  considered  absolutely  paid  and 
extinguished,  and  the  mortgage  discharged, 
by  the  appointment  of  the  mortgagor  as  ad- 
ministrator, and  he  may  redeem  against  the 
assignee  of  the  prior  mortgage.  Kinney  v. 
Ensign,  18  Pick.  232. 

And,  as  between  the  grantee  of  the  mort- 
gagor and  the  estate  to  which  he  is  debtor, 
his  appointment  does  not  operate  as  a  dis- 
charge of  the  lien.  Crow  v.  Conant,  90 
Mich.  253,  30  Am.  St.  Rep.  427,  61  N.  W. 
450. 

So,  the  appointment  of  the  mortgagor 


cxecut'jr  of  the  mortgagee's  estate  does  not 
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to  the  estate,  his  sureties  are  therewith 
chargeable;  but  if  he  was  hopelessly  insol- 
vent, they  do  not  become  liable  therefor, 
tlie  burden  as  to  the  question  of  insolvency 
being  on  the  administrator  and  his  sure- 
ties." Further  on  in  the  opinion  the  court 
says:  'The  debt  of  the  administrator  is  to 
be  accounted  for  as  other  debts  or  assets, 
and  he  may  show  his  insolvency  during 
the  period  of  administration  in  discharge  of 
his  official  liability." 

So.  far  as  we  are  advised,  this  question 
has  never  been  passed  on  by  this  court.  It 
seems  to  us  that  the  rule  laid  down  in 
Massachusetts  is  liable  to  work  a  great  hard- 
ship upon  administrators  and  the  sureties 
upon  their  bonds.  To  compel  sureties  on 
administrator's  bonds  to  augment  the  estate 


of  the  deceased,  by  req\iiring  them  to  pay 
a  debt  which  an  insolvent  administrator  hap- 
pens to  owe  the  estate,  is  imposing  upon 
them  a  burden  not  contemplated,  and  in 
many  cases  a  great  hardship.  Leaving  out 
of  view  the  rights  of  the  sureties,  it  would 
seem  equally  shocking  to  our  sense  of  jus- 
tice to  proceed  against  an  administrator  per- 
sonally for  a  failure  to  pay  over  money 
which  he  in  fact  did  not  have,  and  which 
he  had  no  means  of  procuring.  Where,  how- 
ever, the  administrator  is  solvent,  no  such 
hardship  can  be  imposed  upon  either  the 
sureties  or  the  administrator.  The  rule 
thus  applied  will  accomplish  the  desired  end 
in  most  cases,  and  avoid  the  harsh  conse- 
quences that  would  occasionally  result  from 


extinguish  the  mortgage,  and,  after  his  res- 
ignation, it  may  be  foreclosed  by  the  ad- 
ministrator d.  h.  n,  Mitchell  v.  Towner,  3 
Ohio  Dec.  Reprint,  332 ;  Miller  v.  Donaldson, 
17  Ohio,  264. 

And  the  appointment  of  a  judgment  debtor 
as  executor  of  the  creditor's  estate  will  not 
discharge  the  judgment  so  as  to  give  a 
junior  lien  creditor  a  preference.  Ander- 
son V.  Anderson,  183  Pa.  480,  38  Atl.  1007. 

And,  no  discharge  will  result  where  a 
purchaser  from  the  mortgagor  agrees  to  pay 
the  debt  as  his  own  debt,  and  is  later  ap- 
pointed executor  of  the  estate  of  the  assignee 
of  the  mortgagee,  since  no  privity  existed  be- 
tween such  purchaser  and  the  mortgagee. 
Pettee  v.  Peppard,  120  Mass.  523. 

The  provision  in  the  New  York  statute 
that  a  debt  due  from  an  executor  to  the  tes- 
tator shall  be  included  in  the  credits  and  ef- 
fects of  the  estate,  and  the  executor,  when 
it  becomes  due,  shall  be  liable  therefor,  as 
for  so  much  money,  does  not  discharge  a 
judgment  lien  upon  real  estate  so  as  to  give 
subsequent  encumbrances  priority.  Sover- 
hill  V.  Suydam,  59  N.  Y.  140. 

So,  the  lien  of  a  mortgage  securing  a  debt 
due  from  an  executor  to  the  testator  is  not 
discharged  until  the  debt  is  paid,  notwith- 
standing the  statutory  provision  just  re- 
ferred to.    Ibid. 

The  lien  created  by  a  trust  deed  given  by 
one  appointed  administrator  to  the  deceased, 
to  secure  the  purchase,  is  not  lost  by  the 
execution  of  another  deed  to  secure  a  loan 
made  to  the  administrator  personally  after 
administration  had  been  granted,  by  one  who 
might  have  ascertained  the  facts.  Utter- 
back  v.  Cooper,  28  Gratt.  233. 

And  a  cancelation  by  an  administrator  of 
his  mortgage  due  the  estate,  for  the  purpose 
of  personally  securing  a  loan  on  the  prop- 
erty, does  not  destroy  the  priority  of  the 
lien,  the  subsequent  mortgagee  having  no- 
tice of  sufficient  facts  to  apprise  him  of  the 
fraud.  Eastham  v.  Landon,  17  Wash.  48, 
48  Pac.  739. 

But  where  a  mortgagor  is  appointed  ex- 
ecutor and  qualifies,  this  amounts,  as  be- 
tween the  parties,  to  a  payment  of  the  note 
and  a  discharge  of  the  mortgage,  and  he 
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holds  the  fnoney  in  trust  for  the  uses  desig- 
nated in  the  will.  Martin  v.  Smith,  124 
Mass.  111. 

Liability  where  representative  insolvent. 

Considerable  conflict  exists  amopg  the  de- 
cisions as  to  the  liability  of  personal  repre- 
sentatives and  their  sureties  for  debts  due 
the  estate  where  the  representative  is  insol- 
vent. 

The  court  in  Stevens  v.  Gay  lord,  11  Mass. 
256,  said:  "As  soon  as  the  debtor  is  ap- 
pointed administrator,  if  he  acknowledges 
the  debt,  he  has  actually  received  so  much 
money,  and  is  answerable  for  it.  This  is  the 
result  with  respect  to  an  executor  (Wank- 
ford  V.  Wankford,  1  Salk.  306),  and  the 
same  reason  applies  to  an  administrator,  as 
the  same  hand  is  to  receive  and  pay,  and 
there  is  no  ceremony  to  be  performed  in 
paying  the  debt,  and  no  mode  of  doing  it; 
but  by  considering  the  money  to  be  now  in 
the  hands  of  the  party,  in  his  character  of 
administrator.  .  .  .  The  consequence  is 
that  he  and  his  sureties  in  the  administra- 
tion bond  are  liable  for  the  amount  of  such 
a  debt,  in  like  manner  as  if  he  had  received 
it  from  any  other  debtor  of  the  deceased. 
It  may  be  thought  injurious  to  the  sureties 
of  the  debtor  that  they  should  thus  be  made 
liable  for  a  debt  due  from  the  adminis- 
trator. To  this  it  may  be  answered  that, 
if  such  be  the  legal  effect  of  the  bond,  it  is 
presumed  to  have  been  contemplated  by  the 
parties  at  the  time  of  executing  it;  and  they 
cannot  afterwards  complain  of  the  natural 
and  legal  consequence  of  their  own  volun- 
tary act." 

And  some  cases  hold  the  representative  and 
his  sureties  liable,  although  the  former  was 
insolvent  when  appointed.  Purdom  v.  Tipton, 
9  Ala.  914;  Arnold  v.  Arnold,  124  Ala.  650, 
82  Am.  St.  Rep.  199,  27  So.  465;  Twitty  v. 
Houser,  7  S.  C.  153;  Perkins  v.  Scott,  9 
Ohio  C.  C.  207 ;  James  v.  West,  67  Ohio  St. 
28,  65  N.  E.  158. 

And  it  was  held  in  Leland  v.  Felton,  1 

Allen,  531,  that  debts  due  the  deceased  from 

the  executor  and  a  firm  of  which  he  was  a 

member  were  assets,  although  both  the  ax- 
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the  application  of  the  unrestricted  Massa- 
cnusetts  rule. 

Appellants,  however,  contend  that,  even 
under  this  view  of  the  law,  the  decree  of 
the  county  court  is  erroneous,  because  it  is 
said  that  the  administrators  were  not  sol- 
vent at  the  time  of  their  appointment,  and 
have  not  been  at  any  time  since.  This  con- 
tention presents  a  question  of  fact.  As  al- 
ready shown,  the  real  estate  devised  to  ap- 
pellants under  the  will  of  their  father  was 
worth  $34,500  over  and  above  the  encum- 
brances thereon.  These  valuations  are  fixed 
by  a  stipulation  of  the  parties.  After  de- 
ducting all  of  the  indebtedness  chargeable 
against  this  real  estate,  there  is  an  excess 
sufficient  to  show  that  appellants  were  sol- 
vent at  the  time  of  their  appointment  as 
executors.  If  they  were  solvent  at  that 
time, — that  is,  if  they  had  property  sufficient 
to  pay  all  of  their  personal  liabilities,  in- 
cluding the  $10,000  which  they  owed  their 
father's  estate, — they  were  properly  charge- 


able with  their  debt  to  the  estate,  and  it 
should  have  been  regarded  as  collected.  It 
can  make  no  difference,  with  the  transmu- 
tation which  the  law  effects  in  the  legal 
status  of  this  debt,  that  afterwards^ 
through  some  cause,  appellants  became  in- 
solvent, and  finally  unable  to  account  for 
the  debt  due  the  estate.  The  status  of  the 
debt,  having  been  fixed  by  their  appointment 
as  executors  and  their  solvency  at  that  time,, 
cannot  be  changed  by  subsequent  insolvency 
of  the  administrators.  It  was  not  only  the 
duty  of  appellants  to  charge  themselves  with 
the  $10,000  which  they  owed  the  estate^ 
and  inventory  it  as  cash  on  hand,  but  in  the 
eye  of  the  law  this  was  done.  The  debt 
was  paid  to  the  estate.  In  this  view  there 
was  no  deficiency  of  personal  assets,  and 
there  was  no  error  in  dismissing  appellants' 
petition. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 


ecutor  and  the  firm  were  insolvent  when  he 
was  appointed. 

And  this  case  was  followed  in  Bassett  v. 
Fidelity  &  D.  Co.  184  Mass.  210,  100  Am. 
St.  Rep.  652,  68  N.  E.  205,  where  it  was 
held  that  a  surety  was  liable  for  the  full 
amount  due  a  testator  from  an  insolvent 
firm  of  which  the  executor  was  a  member, 
although  the  insolvency  occurred  before  the 
creditor's  death. 

But  it  is  held  by  other  courts  that  the 
representative  and  his  sureties  are  not  lia- 
ble for  a  debt  due  the  estate,  where  he  is  in- 
solvent. Lyon  V.  Osgood,  58  Vt.  707,  7  Atl. 
5;  Buckel  v.  Smith,  26  Ky.  L.  Rep.  991,  82 
S.  W.  1001. 

And  it  was  held  in  Gottsberger  v.  Smith, 
5  Duer,  566,  that  the  sureties  of  an  admin- 
istrator are  prima  facie  responsible  for  a 
debt  due  from  their  principal  to  the  estate, 
but  that  they  might  prove  that  the  debt  was 
desperate  at  the  time  the  bond  was  given. 

In  some  states  the  representatives  or  their 
sureties  are  held  liable  only  where,  by  the 
use  of  due  and  proper  care,  the  debt  could 
have  been  collected.  Spurlock  v.  Earles,  S 
Baxt.  437;  Rader  v.  Yeargin,  85  Tenn.  486, 
3  S.  W.  178;  State  ex  rel  McClamrock  v. 
Gregory,  119  Ind.  503,  22  N.  E.  1;  Hickman 
V.  Kamp,  3  Bush,  205;  Bard's  Estate,  13  Pa. 
Dist.  R.  552. 

And  one  executor  is  not  chargeable  with 
the  debt  of  another  executor  where  the 
latter  is  insolvent,  and  proper  care  has  been 
used  to  collect  it.  James's  Estate,  3  Pa. 
Dist.  R.  373. 

But  where  it  appears  that  the  representa- 
tive, although  insolvent,  had  an  opportuni- 
ty, at  some  time  during  administration,  to 
settle  the  debt  in  question,  and  failed  to  do 
so,  he  and  his  sureties  are  held  liable  in 
some  of  the  cases.  Thomas  v.  Thomas,  140 
Cal.  397,  73  Pac.  1059;  Gay  v.  Grant,  101 
N.  C.  206,  8  S.  E.  99,  106;  Condit  v.  Wins- 
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low,  106  Ind.  142,  5  N.  E.  751 ;  Re  Haffey,  10 
Mo.  App.  232;  Re  Piper,  15  Pa,  533. 

in  many  of  the  states  the  liability  in  case 
of  insolvency  is  regulated  by  statute. 

Thus,  under  a  statute  providing  that  "no 
executor  or  administrator  is  accountable  for 
any  debts  due  to  the  decedent,  if  it  appears 
that  they  remain  uncollected  without  his 
fault,"  the  sureties  are  liable  only  when  the 
representative  might  have  paid  the  debt, 
but  failed  to  do  so.  Sanchez  v.  Forster,  133 
Cal.  614,  65  Pac.  1077;  Re  Walker,  125  Cal. 
242,  73  Am.  St.  Rep.  40,  67  Pac.  991. 

And  under  a  like  statute,  in  the  following 
cases  an  administrator  or  his  sureties  were 
held  not  liable  where  he  was  insolvent  when 
he  was  appointed,  and  remained  so  during 
the  entire  period  of  administration:  San- 
ders v.  Dodge,  140  Mich.  236,  112  Am.  St. 
Rep.  399,  103  N.  W.  597;  Howell  v.  Ander- 
son, 66  Neb.  575,  61  L.R.A.  313,  92  N.  W. 
760;  McCoy  v.  Allen,  9  Ohio  C.  C.  607  ^ 
Brown  v.  Harshman,  9  Ohio  C.  C.  1. 

The  Missouri  statute  in  substance  provid- 
ing that,  if  a  person  appoint  his  debtor  as 
executor,  the  appointment  shall  not  dis- 
charge the  debt,  but  it  shall  be  assets  in  his 
han£,  does  not  make  the  sureties  guaran- 
tors of  his  debt,  and  they  are  not  liable- 
therefor  where  he  is  insolvent.  McCarty  v. 
Frazer,  62  Mo.  263. 

Under  this  statute,  if  an  executor  who 
owes  money  on  overdue  notes  inventories- 
them  as  money,  he  thereby  charges  his  sure- 
ties with  so  much  money  on  hand,  and  his- 
subsequent  insolvency  will  not  relieve  them, 
nor  does  his  insolvency  at  the  time  unless 
it  amounts  to  a  total  disability  to  pay;  but 
if  he  inventories  the  debt  as  notes  and  not 
money,  he  is  responsible,  and  remains  re- 
sponsible, for  them  only  as  notes.  Young  v. 
Thrasher,  48  Mo.  App.  327. 

Under  a  statute  making  all  debts  due- 
from  personal  representatives  to  the  dece- 
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dent  assets  in  their  hands,  for  which  they 
should  account  in  the  same  manner  as  for 
a  debt  against  any  other  person,  it  is  held  in 
New  Hampshire  that  the  representative  and 
his  sureties  are  liable  even  though  the  for- 
mer was  insolvent  when  appointed.  Norris 
V.  Towle,  64  N.  H.  290;  Probate  Judge  v. 
SuUoway,  68  N.  H.  511,  49  L.R.A.  347,  73 
Am.  St.  Rep.  619,  44  Atl.  720.  The  court 
in  the  latter  case  said:  ''The  statute  af- 
fords no  ground  for  the  inference  that  the 
debt  is  not  to  be  treated  as  assets  unless  the 
executor  is  solvent.  The  inference,  if  any, 
is  quite  the  other  way.  No  legal  fiction  is 
involved.  It  is  pure  matter  of  fact.  The 
executor  has,  as  matter  of  fact,  received 
from  the  testator  so  much  money  or  money's 
worth,  and  is  answerable  for  it.  It  is  money 
in  his  hands  precisely  as  if  a  debtor  had 
paid  him  so  much  money." 

The  statute  in  New  Jersey  makes  a  debt 
due  from  the  executor  to  the  testator  assets 
in  his  hands  for  which  he  is  liable  to  ac- 
count in  the  same  manner  as  for  any  other 
part  of  the  personal  estate.  Harker  v. 
Irick,  10  N.  J.  Eq.  269. 

Under  this  statute  the  representative  and 
sureties  are  liable  if  the  former  was  solv- 
ent when  appointed,  but  not  where  he  was 
then  insolvent.  Harker  v.  Irick,  supra; 
The  Ordinary  v.  Kershaw,  14  N.  J.  Eq.  627 ; 
Terhune  v.  -Oldis,  44  N.  J.  Eq.  146,  14  Atl. 
638. 

The  New  York  statute  provides  in  sub- 
stance that  the  appointment  of  any  per- 
son as  executor  shall  not  discharge  any 
i'ust  claim  which  the  testator  has  against 
lim,  but  that  such  claim  shall  be  included 
in  the  inventory,  and  the  executor  shall  be 
liable  as  for  so  much  money  in  his  hands, 
which  shall  be  applied  in  payment  of  debts, 
etc. 

Under  this  statute  the  executor  is  liable 
to  the  same  extent  as  if  he  had  actually  re- 
ceived BO  much  money,  although  he  may 
have  been  insolvent  at  the  time  of  the  testa- 
tor's death.  Baucus  v.  Stover,  89  N.  Y.  1; 
Re  Daggett,.!  Misc.  248,  22  N.  Y.  Supp. 
911. 

But  the  sureties  are  not  liable  in  such 
case.  Baucus  v.  Barr,  45  Hun,  582,  af- 
firmed 107  N.  Y.  624,  13  N.  E.  939;  Kee- 
gan  V.  Smith,  26  N.  Y.  Civ.  Proc.  Rep.  417, 
39  N.  Y.  Supp.  826. 

And  an  executor  is  not  punishable  for 
contempt  for  a  failure  to  pay  the  debt, 
where  he  is  insolvent.  Baucus  v.  Stover, 
supra;  Re  Rugg,  4  Dem.  105,  3  N.  Y.  S. 
R.  224;  R«  Ockershausen,  59  Hun,  200,  13 
N.  Y.  Supp.  396. 

But  where  he  is  solvent  and  fails  to  com- 
ply with  a  decree  ordering  payment,  he  may 
be  punished  for  contempt.  Re  David.  44 
Misc.  337,  89  N.  Y.  Supp.  927. 

Under  the  Oregon  statute  providing  in 
substance  that  an  executor  who  is  a  debtor 
of  the  estate  shall  be  liable  thereto,  "as  for 
so  much  money  in  his  hands,"  the  executor 
is  chargeable,  in  the  settlement  of  his  final 
account,  with  the  amount  of  the  debt  as 
for  so  much  money  in  his  hands,  notwith- 
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standing  he  is  insolvent.  Mason's  Estate, 
42  Or.  177,  95  Am.  St.  Rep.  734,  70  Pac.  607. 
The  court  said:  "It  is  clear,  therefore,  that 
the  solvency  or  insolvency  of  the  executor 
is,  under  our  statute,  an  immaterial  inquiry, 
and  that,  on  the  final  settlement  of  his  ac- 
count, he  is  to  be  charged  with  the  amount 
of  any  debt  due  from  him  to  the  estate,  as 
so  much  cash  in  hand  from  the  time  it  be- 
came due.  And  it  can  hardly  be  said  that 
this  is  an  unjust  or  unreasonable  require- 
ment. As  an  executor  cannot  sue  himself, 
all  resort  to  legal  process  for  the  collection 
of  a  debt  due  from  him  to  the  estate  is  cut 
off  by  his  assuming  that  ofiice.  By  a  pro- 
ceeding which  the  ^neficiaries  of  the  estate 
are  powerless  to  prevent,  he  has  deprived 
them  of  the  ordinary  processes  of  the  law  for 
enforcing  the  payment  of  his  debt.  Having 
voluntarily  taken  upon  himself  the  right  and 
duty  to  demand  and  receive,  and  the  cor- 
responding duty  of  paying,  it  is  but  a  just 
and  legal  consequence  of  his  own  act  that 
his  debt  should  be  conclusively  presumed  to 
have  been  paid  and  discharged." 

And  an  executor's  sureties  are  liable  for 
his  debt  to  the  estate,  although  they  had  no 
knowledge  of  his  debt  or  insolvency  at  the 
time  they  executed  the  bond.  United  Breth- 
ren V.  Akin,  45  Or.  247,  66  L.R.A.  654,  77 
Pac.  748,  2  A.  &  E.  Ann.  Cas.  353. 

A  surety  is  not  liable  to  the  sole  benefi- 
ciary of  the  estate  where  the  administrator  is 
insolvent,  and  the  surety  was  induced  to 
go  on  the  bond  by  the  fraudulent  rejiresen- 
tations  of  the  administrator  and  tlie  bene- 
ciary.  Campbell  v.  Johnson,  41  Ohio  St. 
588. 

But  where  the  fraud  is  that  of  the  person- 
al representative  alone,  the  sureties  are  li- 
able, although  the  executor  was  insolvent 
when  appointed,  and  continued  so.  Mc- 
Gaughey  v.  Jacoby,  54  Ohio  St.  487,  44  N.  E. 
231. 

Where  it  is  admitted  that  an  administrat- 
or who  owes  a  debt  to  the  estate  is  insol- 
vent, the  debt  should  be  treated  as  an  un- 
collectible asset,  and  not  included  in  deter« 
mining  whether  there  is  a  deficiency  of  per- 
sonalty for  the  payment  of  debts.  Re 
Georgi,  21  Misc.  419,  47  N.  Y.  Supp.  1061. 

An  amount  due  from  an  administrator 
should  be  included  in  the  inventory,  al- 
though he  is  insolvent;  and  if  he  ever  be- 
comes possessed  of  means,  he  may  be  held 
therefor.  Burkhalter  v.  Norton,  3  Dem. 
610. 

And  a  debt  due  from  an  executor  should 
be  included  as  assets,  although  he  is  in- 
solvent, since  his  commission  roust  be  ap- 
plied to  the  payment  of  the  claim.  Free* 
man  v.  Freeman,  4  Redf.  211. 

And  such  debts  should  not  be  credited 
in  the  executor's  account  as  uncollected  as- 
sets.    Adair  v.  Brimmer,  74  N.  Y.  539. 

An  insolvent  administrator  may,  for  the 
sake  of  discharge  of  his  sureties,  claim 
credit  for  a  debt  due  by  him  to  the  estate. 
Garber  v.  Com.  7  Pa.  265. 

An  administrator  may  show  not  only 
his  insolvency,  but  may,  in  an  appropriate 
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proceeding,  contest  his  liability,  on  the 
ground  that  he  does  not  owe  the  debt  in 
question.  May  v.  Leighty,  36  111.  App.  17. 
It  was  held  in  Scott  v.  The  Governor,  1 
Mo.  686,  that  sureties  for  an  administra- 
tor did  not  become  security  for  the  debts 
previously  due  from  the  administrator  to 
the  decedent.  See  also  Cook  v.  Cook  (un- 
under  heading  ''Debt  considered  as  money  in 
hand"). 

Miscellaneous. 

Where  nn  executor  is  indebted  to  an 
estate,  and  is  also  a  legatee,  his  legacy  and 
charges  for  services  are  to  be  paid  by  giv- 
ing him  credit  therefor  on  his  indebted- 
ness.    Henry  v.  Fiske,  II  R.  I.  318. 

An  executor  who  owes  a  debt  to  the  es- 
tate cannot,  in  an  action  on  his  bond,  dis- 
charge himself  by  showing  payments  to  his 
coexecutors.  United  S&tes  v.  Rose,  2 
Cranch,   C.    C.   567,   Fed.    Cas.   No.    16,193. 

And  where  one  executor  pays  his  co- 
executor  a  debt  due  the  estate  from  him 
with  Confederate  money,  which  could  not 
be  profitably  loaned,  when  the  debt  was 
secure  and  no  exigencies  required  the  col- 
lection, he  cannot  shift  a  loss  on  the  es- 
tate, but  is  responsible  for  the  debt  and  in- 
terest, although  the  payment  was  made  in 
good  faith.  Covington  v.  Lattimore,  88  N. 
C.  407. 

So,  an  administrator  who  is  indebted  to 
decedent's  estate  on  a  bond  and  mortgage 
cannot  discharge  his  liability  to  the  es- 
tate by  selling  the  mortgaged  property, 
And  applying  the  proceeds  to  the  payment 
of  tlie  debt,  where  they  are  sufficient  only 
partially  to  pay  the  debt.  Neustadt's  Es- 
tate, 12  Phila.  8. 

»  A  coexecutor  is  liable  for  loss  sustained 
by  the  estate  where  no  steps  to  compel 
his  coexecutor  to  pay  a  mortgage  due  the 
estate  were  taken,  and  the  mortj^ngor  was 
allowed  to  execute  a  discharge  of  the  mort- 
gasfc.  MePhadden  v.  Bacon,  13  Grant,  Ch. 
(U.  C.)    591. 

Cosureties  with  a  testator  on  a  bond  of 
the  testator's  son  which  the  testator  pays 
are  not  liable  for  contribution  thereon  af- 
ter the  testator's  death,  where  a  bequest 
to  the  son  embraces  the  debt  and  tlie  son 
is  nominated  executor,  but  fails  to  quali- 
fy.    Hobart  v.  Stone,   10  Pick.  215. 

A  personal  judgment  for  the  debt  is  all 
that  a  beneficiary  under  a  will  is  entitled 
to  against  an  executor  who  is  indebted  to 
the  estate,  where  the  complaint  charges  a 
devastavit.  Culbreth  v.  Smith,  124  N.  C. 
289,  32  S.  E.  714. 

To  compel  an  administrator  to  answer 
on  his  bond  for  a  debt  due  from  him  to 
the  decedent,  he  must  first  be  charged 
therewith  by  a  decree  of  the  judge  of  pro- 
bate.    Potter  V.  Titcomb,  7  Me.  302. 

The  statute  of  limitations  ceases  to  run 
against  a  claim  due  from  an  executor  to 
the  testator's  estate  from  the  time  of  the 
acceptance  of  the  trust.  Wilson  v.  Rose, 
8  Cranch,  C.  C.  371,  Fed.  Cas.  No.  17,831. 

And  a  lapse  of  twenty  years  since  the 
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giving  of  an  administrator*!  bond  affords 
no  ground  for  presumption  of  payment 
over  to  the  heirs  of  a  private  debt  due 
from  him  to  the  intestate,  since  to  make 
such  payment  without  a  decree  would  be  a 
violation  of  his  duty.  Potter  v.  Titcomb. 
supra. 


IlililNOlS    SUPREME    COURT. 

DANIEL  TORRY  ELSTON  et  al.,  Appts., 

y. 

JOHN-  R.  MONTGOMERY,  Admr.,  etc.,  of 
Blanche  S.  Clarke,  Deceased,  et  al. 

(242   111.   348,   90   N.   £.   3.) 

Win  —  proof  —  signature  —  deceased 
witnesses. 

1.  Proof  of  the  signature  of  testator  is 
not  necessary  to  sustain  the  probate  of  a 
will  where  the  witnesses  are  dead,  if  the 
statute  provides  that,  if  living,  they  might 
have  testified  that  testator  acknowledged 
the  will,  although  the  statute  also  pro- 
vides that  in  case  of  the  death  of  the 
witnesses  the  court  may  admit  secondary 
evidence,  since  the  recitals  of  the  attesta- 
tion clause  are  sufficient  to  show  that  the 
requirements  of  the  statute  necessary  to 
the  valid  execution  of  the  will  have  been 
complied  with. 

Same  —  spurious  signature  —  effect. 

2.  Proof  that  the  signature  to  a  will  was 
not  that  of  testator  is  not  sufficient  to 
overthrow  the  presumption  of  its  due  exe- 
cution afforded  by  the  recitals  of  the  attes- 
tation clause,  when  the  witnesses  are  dead 
and  cannot  testify  to  the  fact  of  proper 
execution. 

Same  —  recital  of  signing  —  effect. 

3.  A  recital  in  a  will  that  it  was  signed 
by  testator,  or  that  he  had  set  his  hand 
and  seal  to  it,  does  not  effect  its  validity, 
although  the  signature  was  that  of  an- 
other, if  it  was  acknowledged  by  testator. 

Same  — reason  for  not  signing  —  adop- 
tion of  signature. 

4.  In  the  absence  of  proof  of  a  reason  for 
testatrix  not  signing  the  will,  there  is  no 
presumption  that  it  did  not  exist  which 
will  overcome  the  attestation  clause,  which 
shows  that,  not  having  signed  the  will,  she 
must  have  acknowledged  a  signature  by 
another  as  her  act  and  deed.     • 

(October  26,   1909.) 


Note.  —  Diligent  search  has  failed  to 
disclose  any  other  case  passing  upon  the 
precise  question  whether  proof  that  the 
signature  to  a  will  is  not  in  the  handwrit- 
ing of  the  testator  will  overcome  the  prima 
facie  case  of  acknowledgment  of  the  in- 
strument made  out  by  the  testimony  of 
the  attesting  witnesses,  or  by  the  recitals 
of  the  attestation  clause,  where  the  stat- 
ute is  satisfied  by  acknowledgment  alone. 
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APPEAL  by  contestants  from  a  decree  of 
the  Circuit  Court  for  Cook  County  dis- 
missing a  bill  filed  to  contest  the  will  of 
Blanche  S.  Clarke,  deceased.    Affirmed. 

Statement  by  Fanner,  Ch.  J.; 

The  bill  in  this  case  was  filed  by  appel- 
lants in  the  circuit  court  of  Cook  county  to 
contest  the  will  of  Blanche  S.  Clarke,  de- 
ceased. Appellants  are  children  of  a  de- 
ceased brother  of  the  testatrix  and  her  only 
next  of  kin  and  heirs  at  law.  The  will  pur- 
ports to  have  been  executed  August  19,  1874. 
At  that  time  the  testatrix  was  a  married 
woman  living  with  her  husband.  They  never 
had  any  children  bom  to  them.  Testatrix 
was  at  the  time  the  owner,  it  is  said  by 
counsel,  of  property  of  the  value  of  about 
$250,000,  which  increased  in  value  until  at 
her  death.  May  19,  1907,  it  was  worth  in 
the  neighborhood  of  $1,000,000,  and  that  all 
of  it  was  inherited  originally  by  testatrix 
from  her  father.  By  her  will  Blanche  S. 
Clarke  provided  for  the  payment  out  of  her 
estate  to  her  mother  of  $1,000  annually  dur- 
ing the  mother's  life,  and  $10,000  to  her 
brother,  Daniel  T.  Elston,  father  of  appel- 
lants, to  be  paid  to  him  in  ten  annual  in- 
stalments of  $1,000  each,  but,  in  case  of  the 
death  of  said  Daniel  T.  Elston  before  the 
full  amount  of  $10,000  had  been  paid  him, 
said  bequest  was  to  be  ended,  and  no  fur- 
ther payments  made  to  anyone  thereunder. 
Daniel  T.  Elston  died  prior  to  the  death  of 
the  testatrix.  All  the  rest  of  her  property 
she  gave  to  her  husband,  Robert  R.  Clarke, 
who  was  named  in  the  will  as  executor 
thereof.  Robert  R.  Clarke  died  August  7, 
1907,  a  little  less  than  three  months  after 
the  death  of  his  wife.  The  will  of  Blanche 
S.  Clarke  was  admitted  to  probate  on  the 
28th  day  of  October,  1907,  and  letters  of 
administration  with  the  will  annexed  were 
granted  to  the  appellee  John  R.  Montgom- 
ery. Robert  R.  Clarke  left  a  will,  in  and 
by  which  he  disposed  of  all  his  property. 
His  will  was  admitted  to  probate  on  the 
16th  day  of  September,  1907,  and  letters 
testamentary  issued  to  the  persons  named 
therein  as  executors.  Said  Robert  R.  Clarke 
left  no  property  by  his  will  to  any  of  the 
relatives  of  his  deceased  wife.  The  grounds 
of  the  contest  of  the  will  of  Blanche  S. 
Clarke,  a»  alleged  in  the  bill,  are  that  the 
pretended  will  was  never  signed  by  Blanche 
S.  Clarke;  that  it  was  never  signed  by  her 
in  the  presence  of  the  persons  whose  names 
are  subscribed  to  it  as  witnesses;  and  that 
it  was  never  acknowledged  by  her  to  be  her 
act  and  deed  in  the  presence  of  said  witness- 
es, wherefore,  it  is  alleged,  said  Blanche  S. 
Clarke  left  no  last  will  and  testament. 

Appellees  answered  the  bill,  denying  the 
material  allegations  thereof  as  to  the  execu- 
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tion  of  the  will,  and  after  replication  was 
filed  to  said  answer  a  jury  was  impaneled  to 
try  the  case,  and  an  issue  was  made  up  and 
submitted:  "Is  the  writing  produced  and 
read  in  evidence  the  last  will  of  Blanche  S. 
Clarke,  deceased,  or  not?"  Both  the  attest- 
ing witnesses  to  the  will  were  dead  and  had 
been  for  many  years  before  testatrix  died. 
The  attestation  clause  to  the  will  and  signa- 
tures thereto  were  in  the  following  words: 

Signed,  sealed,  published,  and  declared  as 
and  for  her  last  will  and  testament  by  the 
above-named  testatrix,  Blanche  S.  Clarke, 
and  declared  by  her  to  be  her  last  will  and 
testament  in  our  presence,  who,  in  the  pres- 
ence of  the  said  testatrix,  and  at  her  re- 
quest, and  in  the  presence  of  each  other, 
have  hereunto  subscribed  our  names  as  wit- 
nesses. Geo.  I.  Waterman. 

Wm.  A.  Montgomery. 

Appellees  introduced  evidence  to  prove 
that  the  signatures  of  the  witnesses  were 
their  genuine  signatures,  and  that  they  were 
credible,  honorable  men.  Appellants  con- 
ceded that  the  signatures  were  genuine,  and 
stated  they  had  no  intention  of  trying  to 
show  the  contrary.  The  will  and  attesta- 
tion clause  were  also  offered  in  evidence  by 
appellees,  and  eight  witnesses  called  by 
them  testified  that  in  their  opinion  the  sig- 
nature to  the  will  was  in  the  handwriting 
of  Blanche  S.  Clarke.  Fifteen  witnesses 
called  by  appellants  testified  that  in  their 
opinion  the  signature  was  not  in  the 
handwriting  of  Blanche  S.  Clarke.  At  the 
conclusion  ef  the  testimony,  the  court  direct- 
ed the  jury  to  return  a  verdict  that  the  writ- 
ing produced  and  read  in  evidence  was  the 
last  will  and  testament  of  Blanche  8. 
Clarke,  deceased.  The  jury  returned  a  ver- 
dict accordingly,  and  after  overruling  a  mo- 
tion to  set  aside  the  verdict  and  for  a  new 
trial  the  court  entered  a  decree  upon  the 
verdict,  dismissing  the  bill.    To  reverse  that 

decree  this  appeal  is  prosecuted. 

> 

Messrs.  Fred  H.  Atwood,  Frank  B. 
Pease,  and  Charles  O.  lioucks,  for  ap- 
pellants: 

The  question  of  whether  the  alleged  signa- 
ture of  Blanche  S.  Clarke  is  her  genuine 
handwriting  is  a  material  issue. 

Newsom  v.  Luster,  13  111.  176;  Blattner 
V.  Weis,  19  111.  245;  Hobart  v.  Hobart,  164 
111.  610,  45  Am.  St.  Rep.  151,  39  N.  E.  681; 
More  V.  More,  211  111.  268,  71  N.  E.  988;  23 
Am.  &  Eng.  Enc.  Law,  pp.  127,  128;  2 
Greenl.  Ev.  14th  ed.  §  094,  note  a;  3  Phil- 
lipps,  Ev.  §  760. 

The  burden  of  proofs  is  upon  the  propo- 
nents. 

EglHjrs  V.  Egbers,   177  111.  88,  52  N.  E. 
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285;  5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  30; 
Morell  V.  Morell,  167  Ind.  186,  60  N.  E. 
1092. 

The  question  whether  the  alleged  will  was 
signed  by  the  direction  of  Blanche  S.  Clarke, 
or  attested  in  her  presence,  may  be  contro- 
verted by  circumstantial,  as  well  as  by 
direct,  evidence. 

Podolski  V.  Stone,  186  Jll.  540,  58  N.  E. 
340;  Larson  v.  Glos,  235  111.  584,  85  N.  E. 
926 ;  Kennard  v.  Curran,  239  111.  122,  87  N. 
E.  913;  1  Greenl.  Ev.  44;  1  Greenl.  Ev.  13th 
ed.  p.  21,  note;  Bell  v.  Devore,  96  111.  217. 

The  presumption  arising  from  the  words 
"my  hand  and  seal,"  that  it  was  in  the 
handwriting  of  the  testator,  can  only  be 
overcome  by  direct  proof  that  someone  else 
signed  it. 

Barker  v.  McFerran,  26  Pa.  211 ;  Transue 
v.  Brown,  31  Pa.  93. 

The  term,  "I  have  hereunto  set  my  hand 
and  seal,"  imports  that  the  signature  is  in 
the  proper  handwriting  of  the  person  execut- 
ing the  will,  and  n^atives  the  theory  that 
it  was  signed  by  someone  else  for  her. 

Barker  v.  McFerran  and  Transue  v. 
Brown,  supra. 

When  the  testimony  of  the  attesting  wit- 
nesses cannot  be  had,  the  law  requires  the 
next  best  evidence,  which  means  the  next 
best  evidence  of  those  facts  to  which  the 
attesting  witnesses,  if  present,  will  be  called 
upon  to  testify;  that  is,  not  merely  that 
they  signed  the  paper  as  witnesses,  but  that 
the  party  executed  the  instrument. 

Newsom  v.  Luster,  supra;  Wiley  v.  Bean, 
6  111.  302;  Robinson  v.  Brewster,  140  111. 
657,  33  Am.  St.  Rep.  265,  30  N.  E.  683; 
More  V.  More,  supra. 

In  case  of  the  death  of  all  the  subscribing 
witnesses  to  a  will,  proof  of  the  handwriting 
of  the  subscribing  witnesses  and  of  the 
testator  must  be  made. 

23  Am.  &  Eng.  Enc.  Law,  pp.  127,  128; 
3  Phillipps,  Ev.  5th  Am.  ed.  Cowen  &  Hill's 
notes,  10th  Eng.  ed.  §  760,  p.  625;  2  Greenl. 
Ev.  14th  ed.  §  694,  note  a;  3  Redf.  Wills, 
pp.  42,  43;  Underbill,  Wills,  §  201;  Ste- 
phen's Digest  of  Ev.  Beers'  111.  ed.  p.  358; 
Dean  v.  Dean,  27  Vt.  746;  Re  Claflin,  73  Vt. 
129,  87  Am.  St.  Rep,  693,  50  Atl.  815; 
Collins  V.  Nicols,  1  Harr.  &  J.  399;  Tevis 
V.  Pitcher,  10  Cal.  477;  Jackson  ex  dem. 
Hunt  V.  Luquere,  5  Cow.  221;  Brinckerhoff 
V.  Remsen,  8  Paige,  499*;  Lawrence  v.  Nor- 
ton, 45  Barb.  451;  Worden  v.  Van  Gieson, 
6  Dem.  239;  Craig  v.  Craig,  156  Mo.  362, 
56  S.  W.  1097;  Tynan  v.  Paschal,  27  Tex. 
298,  84  Am.  Dec.  619;  Barnewall  v.  Murrell, 
108  Ala.  380,  18  So.  831;  Morell  v.  Morell, 
supra. 

Messrs.  Louis  E.  Hart  and  Cdward  S. 
Whitney,   for   appellees: 

A  will  is  sufficiently  established  in  Illinois 
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I  if  proof  is  made  that  the  testatrix  acknowl- 
edge it  in  the  presence  of  two  subscribing 
witnesses,  as  her  will. 

Harp  v.  Parr,  168  III.  469,  48  N.  E.  113; 
Webster  v.  Yorty,  194  111.  408,  62  N.  E. 
907;  Re  Barry,  219  111.  391,  76  N.  E.  577. 

Where  the  subscribing  witnesses  are  all 
deceased  at  the  time  of  proving  the  will, 
the  proof  of  the  genuineness  of  the  signa- 
tures of  subscribing  witnesses,  and  proof  of 
their  credibility,  is  sufficient  to  establish 
that  the  will  was  acknowledged  before  them, 
if  their  certificate  so  recites. 

Snider  v.  Burks,  84  Ala.  53,  4  So.  225; 
Barker  v.  McFerran,  26  Pa.  211;  Rosser  v. 
Franklin,  6  Gratt.  1,  52  Am.  Dec.  97;  Al- 
laire V.  Allaire,  37  N.  J.  L.  312;  Shanks  v. 
Christopher,  3  A.  K.  Marsh.  144;  Hays  ▼• 
Harden,  6  Pa.  409. 

The  term,  "I  have  hereunto  set  my  hand 
and  seal,"  does  not,  in  law,  necessarily  im- 
port that  the  signature  is  in  the  proper 
handwriting  of  the  person  executing  the  in- 
.strument. 

Crumrine  y.  Crumrine,  14  Ind.  App.  641, 
43  N.  E.  322 ;  Sinnott  v.  Louisville  &  N.  R. 
Co.  104  Tenn.  233,  56  S.  W.  836;  Drury  v. 
Young,  58  Md.  546,  42  Am.  Rep.  343;  Her- 
rick  V.  Morrill,  37  Minn.  250,  5  Am.  St. 
Rep.  841,  33  N.  W.  849;  Hamilton  v.  State, 
103  Ind.  96,  53  Am.  Rep.  491,  2  N.  E.  299. 

Farmer,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Appellants  say  in  their  brief  that  the 
grounds  of  the  contest  of  the  will  of  Blanche 
S.  Clarke  are  that  the  writing  offered  in 
evidence  was  not  her  will,  for  the  reasons: 
"(1)  That  the  will  was  not  signed  by  her, 
as  required  by  law;  (2)  that  it  was  not  ac- 
knowledged by  her  in  the  presence  of  the 
subscribing  witnesses,  as  required  by  law." 

It  is  contended  by  appellants  that  it  was 
incumbent  upon  appellees  to  prove  that  the 
signature  of  the  testatrix  to  the  will  was  in 
her  genuine  handwriting,  because  it  recites: 
"In  testimony  whereof  I  have  hereimto  set 
my  hand  and  seal."  It  is  also  contended 
that  as  the  will  was  required  by  law  to  be 
signed  by  the  testatrix  by  her  own  hand,  or 
by  someone  for  her  in  her  presence  and  at 
her  direction,  "when  the  witnesses  are  dead, 
the  signature  must  be  proved  before  the  full 
presumption  arises  that  the  wiH  was  duly 
executed." 

When  the  witnesses  to  a  will  are  alive 
and  their  testimony  can  be  procured,  a  will 
may  be  proved,  on  application  to  admit  it  to 
probate,  by  the  oath  or  affirmation  of  the 
witnesses  "that  they  were  present  and  saw 
the  testator  or  testatrix  sign  said  will, 
testament,  or  codicil  in  their  presence,  or 
acknowledged  the  same  to  be  his  or  her  act 
and  deed,  and  that  they  believed  the  testa- 
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tor  or  testatrix  to  be  of  sound  mind  and 
memory  at  the  time  of  signing  or  acknowl- 
edging  the  same."  Hurd's  Rev.  Stat.  1908, 
chap.  148,  §  2.  Section  6  of  the  same  chap- 
ter provides  that  when  one  or  more  of  the 
witnesses  are  dead,  or  for  other  reasons 
mentioned  his  or  her  testimony  cannot  be 
procured,  the  county  court  may  admit  proof 
of  the  handwriting  of  any  such  deceased, 
insane,  or  absent  witness,  as  aforesaid,  and 
such  other  secondary  evidence  as  is  admis- 
sible in  courts  of  justice,  to  establish  writ- 
ten contracts  generally  in  .  similar  cases ; 
and  may  thereupon  proceed  to  record  the 
same,  as  though  such  will,  testament,  or 
codicil  had  been  proved  by  such  subscribing 
witnesses,  in  his,  her  or  their  proper  per- 


ff 


sons. 

Appellants  take  the  position  that  "second- 
ary evidence"  referred  to  in  §  6  is  the  next 
best  evidence  obtainable  to  that  of  the  sub- 
scribing witnesses  if  they  'were  alive  and 
present,  and  means  that  proof  should  have 
been  made  that  the  signature  of  testatrix 
was  in  her  handwriting.  There  would  be 
force  in  this  position  if  it  were  required, 
in  order  to  make  a  valid  will,  that  it  be 
signed  by  the  testator  or  testatrix  in  his  or 
her  own  hand.  The  law  makes  no  such  re- 
quirement. The  name  of  the  testator  or 
testatrix  may  be  signed  by  someone  else  by 
his  or  her  direction,  and,  if  it  is  acknowl- 
edged in  the  presence  of  two  witnesses  to 
be  his  or  her  act  and  deed,  it  is  as  valid  as 
if  he  or  she  had  signed  it  with  his  or  her 
own  hand.  It  will  be  seen  by  §  2  of  the 
statute  above  quoted  that,  where  the  wit- 
nesses are  alive,  proof  of  the  will  may  be 
made  by  the  oath  or  affirmation  of  the  wit- 
nesses ^bat  they  saw  the  testator  sign  it, 
or  by  oath  or  affirmation  of  said  witnesses 
that  he  acknowledged  it  to  be  his  act  and 
deed. 

In  Hobart  v.  Hobart,  154  111.  610,  45  Am. 
St.  Rep.  151,  39  N.  £.  581,  it  was  held  that 
the  death  of  a  subscribing  witness  merely 
changes  the  form  of  the  proof,  and  permits 
secondary  evidence  of  the  attestation  and 
execution  of  the  will.  The  court  referred 
to  the  fact  that  the  statutes  of  some  states 
require  the  signature  of  the  testator  to  be  ac- 
knowledged, but  holds  the  decisions  in  those 
states  are  not  applicable  in  this  state  be- 
cause the  statute  only  requires  the  testator 
to  acknowledge  the  will  to  be  his  act  and 
deed,  and  does  not  require  that  in  addition 
thereto  he  shall  acknowledge  the  signature 
to  be  his.  The  court  said:  "Proof  of  the 
handwriting  of  the  deceased  witness  is 
prima  facie  sufficient,  especially  where  the 
signatures  of  the  witnesses  are  attached  to 
an  attesting  clause  that  the  will  or  codicil 
was  written,  signed,  and  sealed  in  their 
presence.  .  .  .  Where  the  testator  de- 
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Clares  to  the  witnesses  that  the  instrument 
is  his  will,  or  requests  them  to  attest  his 
will,  such  declaration  or  request  implies 
that  the  same  has  been  signed  by  him."  In 
that  case  there  was  proof  that  the  signature 
to  the  will  was  in  the  handwriting  of  the 
testator,  and  the  court  said  it  was  unneces- 
sary to  decide  whether  §  6,  above  quoted, 
required  in  all  cases  other  proof  besides 
proof  of  the  handwriting  of  the  deceased 
witnesses. 

In  More  v.  More,  211  111.  268,  71  N.  E. 
988,  both  witnesses  to  the  will  were  dead 
when  it  was  sought  to  prove  it  for  admis- 
sion to  probate.  There  was  no  attestation 
clause  written  out  to  which  the  witnesses' 
names  were  subscribed,  as  is  the  case  with 
the  will  with  which  we  are  now  dealing. 
Proof  was  offered  of  the  genuineness  of  the 
signature  of  the  testator  to  the  will  and 
also  of  the  signatures  of  the  witnesses 
thereto.  The  court  held  that  this  raised 
the  presumption  that  the  will  was  duly  at- 
tested by  the  witnesses  in  the  presence  of 
the  testator,  and  said:  "If  a  perfect  and 
formal  attestation  clause  reciting  that  all 
statutory  requirements  had  been  complied 
with  had  been  signed  by  the  attesting  wit- 
nesses, the  presumption  of  regularity  and 
compliance  with  statutory  requirements 
would  have  arisen  and  warranted  the  ad- 
mission of  the  will  to  probate."  In  Re 
Kohley,  200  111.  189,  65  N.  E.  699,  a  con- 
troversy arose  on  the  application  of  the  ad- 
mission of  the  will  to  probate  whether  the 
testatrix  signed  it  in  the  presence  of  the 
witnesses  or  acknowledged  it  to  be  her  act 
and  deed.  The  testimony  was  contradictory, 
and  the  evidence  of  one  of  the  witnesses  to 
the  will  tended  to  show  that  she  did  neither. 
In  discussing  the  evidence  the  court  said 
that  the  statements  of  the  attestation  clause 
should  have  due  weight. 

In  Webster  v.  Yorty,  194  111.  408,  62  N.  E. 
907,  it  was  said:  "Proof  of  either  signing 
or  acknowledging  a  will  in  the  presence  of 
witnesses  is  sufficient,  and  it  is  not  even 
necessary  that  the  subscribing  witnesses 
know  that  the  instrument  is  a  will."  To 
the  same  effect  are  Harp  v.  Parr,  168  III. 
459,  48  N.  E.  113,  and  Re  Barry,  219  111. 
391,  76  N.  E.  577. 

In  Gould  v.  Chicago  Theoloprical  Semi- 
nary, 189  111.  282,  59  N.  E.  536,  539,  it  was 
said  (p.  292)  :  "It  is  not  necessary  that 
the  attesting  witnesses  see  the  signature  of 
the  testator  upon  the  face  of  the  will,  that 
they  know  the  instrument  they  are  wit- 
nessing to  be  a  will,  or  that  an  acknowledg- 
ment of  the  signature  be  made  to  them  by 
the  testator.  The  statutory  requirement  is 
satisfied  if  the  testator  acknowledge  the  exe- 
cution of  the  will.  And  such  acknowledg- 
ment need  not  be  in  language.     Any  act, 
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sign,  or  gesture  of  the  testator  will  suffice 
which  indicates  an  acknowledgment  of  the 
will  with  unmistakable  certainty" — citing 
cases. 

It  seems  clear  from  the  statute  and  the 
foregoing  decisions  that,  if  the  witnesses  to 
the  will  in  controversy  had  been  alive  and 
personally  present,  it  would  not  have  been 
essential  to  the  proof  of  said  will  that  they 
make  oath  or  affirmation  that  the  signature 
of  the  testatrix  was  in  her  handwriting. 
Oath  or  affirmation  of  the  witnesses  that 
she  acknowledged  it  to  be  her  act  and  deed 
is  a  compliance  with  the  statute  in  proving 
the  will.  If  proof  of  the  handwriting  of 
the  signature  is  not  required  to  be  made 
where  the  witnesses  are  alive  and  present, 
we  see  no  reason  for  requiring  such  proof 
where  the  witnesses  are  dead;  and  in  our 
opinion  the  secondary  evidence  referred  to 
in  §  6  of  the  statute  cannot  be  held  to  mean 
that  proof  of  the  handwriting  must  be  made. 
It  not  infrequently  happens,  as  will  be  seen 
from  some  of  the  cases  before  referred  to, 
that  the  witnesses  are  called  to  attest  a  will 
after  it  has  been  written  and  signed  by  the 
testator,  and  do  not  see  the  signature  when 
they  attest  the  will,  nor  is  any  mention 
made  of  its  having  been  signed  at  the  time 
of  its  attestation.  Obviously  in  such  cases 
the  witnesses  could  not  swear  to  the  signa- 
ture of  the  testator,  and  yet,  if  he  acknowl- 
edged it  to  be  his  act  and  deed  in  the  pres- 
ence of  the  witnesses,  and  at  his  request 
they  attested  it,  it  would  be  a  compliance 
with  statute^  It  will  be  observed  from  the 
decisions  above  cited  that  where  the  wit- 
nesses' names  are  signed  to  an  attestation 
clause,  reciting  that  all  the  requirements 
of  the  statute  necessary  to  the  valid  execu- 
tion of  a  will  have  been  complied  with,  due 
weight  should  be  given  it,  and  from  it  the 
presumption  arises  that  the  statute  has  been 
complied  with,  and  that  in  such  cases,  when 
the  witnesses  are  dead,  proof  of  their  signa- 
tures is  prima  facie  sufficient  to  establish 
the  will.  We  do  not  understand  the  attesta- 
tion clause  to  the  will  here  involved  pur- 
ports to  state  that  it  was  signed  by  the 
testatrix  in  the  presence  of  the  witnesses,  or 
that  the  signature  of  the  testatrix  was  ac- 
knowledged to  be  in  her  handwriting.  Said 
attestation  clause  recites  that  the  will  was 
signed,  sealed,  published,  and  declared  as 
and  for  her  last  will  and  testament  by 
Blanche  S.  Clarke,  *'and  declared  by  her  to 
be  her  last  will  and  testament  in  our  pres- 
ence, who,  in  the  presence  of  said  testatrix, 
and  at  her  request,  and  in  the  presence  of 
each  other,  have  hereunto  subscribed  our 
names  as  witnesses."  While  said  clause  re- 
cites that  the  instrument  was  signed  by  the 
testatrix,  it  does  not  say  that  it  was  signed 
by  her  own  hand,  or  that  it  waB  signed  in 
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the  presence  of  the  witnesses.  It  does  redts 
that  she  acknowledged  it  to  be  her  act  and 
deed  in  their  presence,  and  requested  the 
witnesses  to  attest  it.  In  our  opinion,  how- 
ever, it  would  have  made  no  difference  even 
if  the  attestation  clause  had  recited  that  the 
testatrix  signed  the  will  in  the  presence  of 
the  witnesses,  if  she  acknowledged  it  in 
their  presence  to  be  her  act  and  deed,  proof 
of  that  fact  was  sufficient  prima  facie  to 
establish  the  will,  even  if  the  recital  that 
she  signed  it  in  their  presence  was  untrue. 
We  are  of  opinion  that  proof  of  the  signa- 
tures of  the  deceased  witnesses  to  the  attes- 
tation clause,  reciting  that  the  testatrix  ac- 
knowledged the  instrument  to  be  her  act 
and  deed  in  their  presence  and  at  her  re- 
quest, and  in  her  presence  and  in  the  pre- 
sence of  each  other  they  subscribed  their 
names  as  witnesses,  was  sufficient,  prima 
facie,  to  establish  the  due  execution  of  the 
will,  without  further  proof  of  the  handwrit- 
ing of  the  signature  of  the  testatrix.  Such 
proof  is,  of  course,  not  conclusive,  but  may 
be  overcome  by  testimony  showing  that  the 
will  was,  in  fact,  not  executed  by  the  testa- 
trix. 

Morell  V.  Morell,  157  Ind.  179,  60  N.  E. 
1092,  relied  on  by  appellants,  is  not,  we 
think,  conclusive  in  appellants'  favor,  as 
contended.  That  case  was  not,  as  stated  by 
counsel,  a  will  contest,  but  was  an  applica- 
tion to  admit  the  will  to  probate.  The  per- 
sons whose  names  were  subscribed  as  wit- 
nesses to  the  alleged  will  were  dead.  The 
sole  heir  of  the  alleged  testator  filed  objec- 
tions in  writing  to  the  admission  of  the  will 
to  probate,  verified  by  affidavit  in  compli- 
ance with  the  statute  of  Indiana.  The  ob- 
jections were  that  the  will  was  not  made, 
signed,  executed,  or  acknowledged  by  the  al- 
leged testator;  also,  that  the  persons  whose 
names  appeared  to  the  instrument  as  wit- 
nesses did  not  sign  it  as  witnesses.  The 
court  held  that,  under  the  issue  thus  pre- 
sented, the  burden  rested  on  the  proponents 
of  the  will  to  prove  its  execution,  and  that 
proof  of  the  signatures  of  the  witnesses  was 
not  sufficient,  but  they  were  required  to 
prove  the  signature  of  the  testator  also. 
The  court  said  that,  after  a  will  was  ad- 
mitted to  probate,  it  was  impressed  with 
prima  facie  validity,  but  that,  when  its 
execution  was  denied  under  oath  before  pro- 
bate, there  were  no  legal  presumptions  in 
its  favor.  That  decision  was  based  on  the 
issues  made  under  the  Indiana  statute  in 
such  cases,  and  cannot  be  of  controlling 
force  in  the  decision  of  this  case. 

The  question  then  arises:  Appellants 
having  offered  testimony  tending  to  show 
that  the  signature  to  the  will  was  not  in 
the  handwriting  of  the  testatrix,  but  no  tes- 
timony having  been  offered  that  she  did  not 


3U09. 


ELSTON  V.  MONTGOMERY. 


425 


acknowledge  the  instrument  to  be  her  act 
and  deed,  was  the  court  justified  in  direct- 
ing a  verdict  in  favor  of  the  appellees  ?  We 
are  of  opinion  this  inquiry  must  be  an- 
swered in  the  'affirmative.  Whether  the  tes- 
tatrix signed  the  will  with  her  own  hand, 
or  whether  somepne  else  wrote  her  name  to 
the  instrument  at  her  request  and  direction, 
was  immaterial,  if  she  acknowledged  it  to 
be  her  act  and  deed.  This  the  proof  prima 
facie  showed  she  did  do,  and  proof  that  the 
signature  was  not  in  the  handwriting  of  the 
testatrix  did  not  tend  to  overcome  this  pri- 
ma facie  case. 

It  is  insisted  that  as  the  proof  tends  to 
show  the  testatrix  was  in  good  health  at 
the  time  the  will  purports  to  have  been  exe- 
cuted; that  she  was  an  intelligent  and  edu- 
cated woman,  and  wrote  a  good  hand,  to- 
gether with  the  further  proof  that  her  hus- 
oand,  the  chief  beneficiary  in  her  will„officed 
with  the  witnesses  to  it  at  the  time  of  its 
purported   execution;    that  it  purports   to 
have  been  executed  thirty-four  years  before 
the  death  of  the  testatrix;  and  that  both  of 
said  witnesses  died  many  years  before  the 
death  of  the  testatrix, — such  doubt  of  the  in- 
strument being  the  will  of  Blanche  S.  Clarke 
arose  that  it  became  and  was  the  duty  of 
the   court   to   submit   the   question   to  the 
jury.    If  it  be  conceded  that  the  weight  of 
the  evidence  tends  to  show  that  the  signa- 
ture to  the  will  was  not  in  the  handwriting 
of  the  testatrix,  this  did  not  tend  to  over- 
come the  prima  facie  proof,  as  we  have  be- 
fore stated,  that  she  acknowledged  the  will 
to  be  her  act  and  deed.     What  testatrix's 
physical  condition  was  on  the  day  the  will 
was  executed,  and  whether  any  reason  ex- 
isted for  her  not  signing  her  name  to  it,  if 
she  did  not  sign  it,  is  not  shown  by  the 
evidence.    True,  one  witness  testified,  on  di- 
rect  examination,    that    she    was   in   good 
health  on  the  day  the  will  bears  date,  but 
on  cross-examination  he  states  that  there 
was  no  circumstance  which  enabled  him  to 
recall  Mrs.  Clarke's  condition  of  health  on 
that  day;  that  he  merely  thought  she  was 
in  good  health,  but  did  not  know.    The  pre- 
sumption would  be  that  a  person  able  to  write 
and    under   no    physical    disabilities    would 
sign  his  own  name  to  his  will,  but,  in  the 
absence  of  proof  that  no  reason  existed  for 
the   testatrix  not   signing  her   own   name, 
there  is  no  such  presumption  that  none  did 
exist  as  would  overcome  the  attesting  clause 
that  she  acknowledged  it  as  her  act  and 
deed.    Her  ability  to  write  would  not  be  a 
circumstance  tending  to  invalidate  the  will 
if  her  name  were  signed  to  it  at  her  direc- 
tion by  somebody  else,  and  she  ratified  and 
adopted  the  signature  and  acknowledged  the 
instrument  to  be  her  act  and  deed.    Neither 
does  any  other  proof  offered  by  appellants, 
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in  our  judgment,  tend  to  overcome  the 
prima  facie  case  made  by  appellees  that  the 
will  was  acknowledged  by  the  testatrix  to 
be  her  act  and  deed.  The  clause  in  the  will, 
"1  have  hereunto  set  my  hand  and  seal," 
does  not  necessarily  import  that  the  testa- 
trix had  signed  her  name  with  her  own 
hand.  It  became  "her  hand"  if  her  name 
was  written  by  someone  else  at  her  direc- 
tion, to  the  same  extent  as  if  she  had  writ- 
ten it  with  her  own  hand.  It  means  no 
more  than  that  she  had  signed  her  name,  or 
caused  it  to  be  signed,  to  the  instrument, 
and  her  seal  made.  In  either  event  the  sig- 
nature would  be  a  valid  signature.  Crum- 
rine  v.  Crumrine,  14  Ind.  App.  641,  43  N. 
E.  322;  Sinnott  v.  Louisville  &  N.  R.  Co. 
104  Tenn.  233,  66  S.  W.  836;  Hamilton  v. 
State,  103  Ind.  96,  53  Am.  Rep.  491,  2  N.  E. 
299. 

In  our  opinion  the  action  of  the  Circuit 
Court  in  directing  a  verdict  was  correct,  and 
the  decree  is  affirmed. 

Petition  for  rehearing  denied  December 
21,  1909. 
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C.    E.    BROOKS,    Appt., 

V. 

INCORPORATED  TOWN  OF  BROOKLYN 

et    al. 
Two  Cases. 

•(—  Iowa,  — ,  124  N.  W.  868.) 

Municipal  corporation  —  statatory  au- 
thority —  purchased  property  —  re- 
ferred to  voters. 

1.  A  statute  authorizing  a  municipal 
corporation  to  purchase  and  pay  for  land 
needed  for  its  fire  department,  out  of  its 
general  funds,  is  not  repealed  by  a  subse- 
quent statute  requiring  the  submission  of 
propositions  to  purchase  real  estate  to  the 
electors,  where  the  latter  statute  can  be 
construed    to    apply    only    in    cases    where 

Note,  —  Power  of  municipality  to  cott' 
struct  assemhlyj  convention,  exhibit 
tion,  or  amusement  hall. 

It  is  not  the  purpose  of  this  note  to  dis- 
cuss the  power  of  munipipalities  to  erect 
town  or  city  halls  solely  for  public  offi- 
ces and  for  use  by  public  officers,  but  to 
discuss  such  power  with  reference  to 
buildings  to  be  used,  in  part  or  entirely, 
for  public  gatherings,  exhibitions,  theatri- 
cal   purposes,   general    entertainments,   etc. 

In  Rome  v.  McWilliams,  67  Ga.  106,  it 
was  held  that,  under  an  act  authorizing 
municipal  corporations  to  levy  and  collect 
taxes  for  "ordinary  current  expenses,"  a 
corporation  was  authorized  to  levy  a  tax 
for  the  erection  of  public  ^buildings  for  the 
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there  is  not  sufficient  money  in  the  gen- 
eral funds  to  pay  for  the  property,  so 
that  it  will  have  to  be  secured  by  issu- 
ance  of  bonds   and   warrants. 

Election  »  manicipal  building  »  aa- 
thorlzation  ^  safficiency. 

2.  An  election  upon  a  proposition  to 
build  a  townhall  is  not  invalidated  by 
the  fact  that  the  proposition  is  in  a  form 
requiring  the  approval  of  two  contracts, 
one  for  constructing  the  building  and  the 
other  for  heating  and  lighting  it  and  fur- 
nishing the  plumbing, — especially  where  the 
ballots  follow  the  language  of  the  statute. 

Manicipal     corporation    ~~    power     to 
build    opera   house. 

3.  A  town  has  no  authority  to  construct 

accommodation  of  the  inhabitants  and  mu- 
nicipal authorities,  such  as  town  houses 
to  assemble  in. 

In  Wheelock  v.  Lowell,  196  Mass.  220, 
324  Am.  St.  Rep.  543,  81  N.  E.  977,  12  A. 
&  E.  Ann.  Cas.  1109,  it  was  held  that,  un- 
der a  statute  which  empowered  appropria- 
tions for  "other  necessary  charges,"  a  city 
could  legally  expend  money  for  the  erec- 
tion of  a  commodious  and  convenient  hall 
in  which  the  citizens  might  exercise  their 
right  of  assembly  and  of  considering  and 
discussing  public  affairs. 

In  Clarke  v.  Brookfield,  81  Mo.  503,  51 
Am.  Rep.  243,  it  was  held  that  the  funds 
of  a  municipal  corporation  may  reasonably 
be  devoted  to  the  erection  of  a  building 
suitable  for  the  accommodation  of  the 
town  officers  and  records,  and  containing 
a  public  hall  in  which  the  trustees  ijiay 
conduct  their  sessions  in  public,  in  which 
elections  may  be  held,  and  w^here  the  in- 
habitants of  the  town  may  assemble  to 
consider  and  discuss  matters  of  public 
importance.  The  court  said:  "In  a  gov- 
ernment where  they  have  the  right  to  as- 
semble for  the  purpose  of  considering  and 
discussing  their  public  affairs,  a  conven- 
ient and  commodious  hall  for  them  to  as- 
semble in  is,  in  my  opinion,  a  proper  and 
necessary  want  of  the  inhabitants  of  every 
town." 

Tliat  a  town  may  erect  a  building  with 
sufficient  and  convenient  room  for  all  elec- 
tion and  town  meeting  purposes,  see  also 
State  ex  rel.  Jordan  v.  Haynes,  72  Mo. 
377;  Eastman  v.  Meredith,  36  N.  H.  284, 
72  Am.  Dec.  302;  Beaver  Dam  v.  Frings, 
17  Wis.  399. 

In  Ross  V.  Long  Branch,  73  N.  J.  L.  292, 
63  Atl.  609,  it  was  held  that  the  power 
conferred  by  a  statute  upon  a  city  to  raise 
money  by  tax,  for .  acquiring,  maintaining, 
and  improving  public  parks,  included  the 
power  to  erect  in  the  park  a  casino  or 
pavilion  for  public  amusement  or  conven- 
ience. 

In  Denver  v.  Hallett,  34  Colo.  393,  83 
Pac.  1066,  in  which  it  was  held  that  the 
city  of  Denver  had  the  power  to  provide 
for  the  erection  of  a  public  auditorium, 
the  court  said:  "It  would  seem  to  be  entire- 
ly prnpcM-  for  the  citv  to  own  a  place 
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a  building  for  an  opera  house  or  assem- 
bly hall  where  the  form  of  government  is 
representative  and  not  democratic,  al- 
though it  incidentally  provides  for  accom- 
modation in  it  of  the  fire  department  and 
town  offices. 

(February   17,   19]  0.) 

APPEAL  by  plaintiff  from  judgments  of 
the  District  Court  for  Poweshiek  Coun- 
ty dismissing  the  petitions  in  consolidated 
actions,  the  first  of  which  was  brought  to 
annul  a  contract  for  the  purchase  of  a  lot 
whereon  to  erect  a  city  building,  to  cancel 
the  deed  therefor,  and  to  recover  back  the 
purchase  price  paid  therefor;  and  the  second 

where  the  public  can  witness  the  exercises 
of  commencement  day  of  the  various  high 
schools  of  the  city.  Such  a  place  does  not 
now  exist  in  Denver,  and  never  has  existed. 
At  no  time  in  the  history  of  Denver,  have 
one  half  of  the  persons  desiring  to  do  so 
been  able  to  witness  the  commencement  ex- 
ercises of  our  high  schools,  and  no  good 
reason  is  apparent  why  the  city  should  not 
provide  a  suitable  place  for  the  accommo- 
dation of  the  public.  .  .  .  There  is  no 
apparent  reason  why  the  taxpayers  of  Den- 
ver may  not,  under  a  constitutional  pro- 
vision limiting  the  power  to  assess  and  col- 
lect taxes,  to  the  'purposes  of  such  corpo- 
ration,' by  vote,  order  the  erection  of  an 
auditorium  for  public  purposes,  even 
though  it  be  incidentally  used  for  con- 
ventions  and   national   associations." 

In  Greenbanks  v.  Boutwell,  43  Vt.  207, 
it  was  held  to  be  within  the  power  of  a 
school  district  to  erect  a  hall  designed  to 
accommodate  the  schools  and  the  inhabit- 
ants of  the  district,  for  the  purpose  of  ex- 
aminations and  exhibitions,  and  other  such 
things  as  are  proper  and  customary  in  con- 
nection with  district  schools,  but  that 
the  district  was  doing  what  it  had  nc  legal 
authority  to  do,  if  the  design  was  to  use 
the  occasion  of  building  a  schoolhouse  as 
a  pretext  for  making  a  public  hall  for 
town  meetings,  lodge  meetings,  lectures, 
concerts,  dances,  picnics,  and  the  other  uses 
to  which  such  halls  are  ordinarily  put. 

In  Wheelock  v.  Lowell,  supra,  it  was 
contended  that  the  proposed  building  was 
not  needed  for  any  municipal  officer  or 
board,  but  was  intended  to  be  used  as  a 
place  for  holding  theatrical  exhibitions, 
dances,  and  other  amusements.  The  court 
said:  "If  the  dominating  motive  for  the 
erection  of  the  hall  is  a  strictly  public 
use,  then  the  expenditure  for  it  is  legal,  al- 
though incidentally  it  may  be  devoted  oc- 
casionally to  uses  which  are  not  public. 
If,  however,  the  project  of  the  defendant 
city  is  merely  colorable,  masking  under 
the  pretext  of  a  public  purpose  a  general 
design  to  enter  into  the  private  business 
of  maintaining  a  public  hall  for  gain,  or 
devoting  it  mainly  to  any  other  than  its 
public  use  as  a  gathering  place  for  citi- 
zens generally,  such  an  attempt  would  be 
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to  set  aside  certain  contracts  for  the  erec- 
tion of  an  alleged  city  building,  to  enjoin 
«rection  thereof,  and  to  have  an  election  at 
which  the  contract  for  the  building  was  ap- 
proved declared  illegal.  Affirmed  as  to  the 
first,  and  reversed  as  to  the  second. 

Statement  by  Deenter,  Ch.  J.: 
Two  actions  brought  by  plaintiff,  one  to 
annul  a  contract  entered  into  between  de- 
fendant  town  and  J.  J.  and  Henrietta  Wat- 
kins,  for  the  purchase  of  a  lot  whereon  to 
«rect  a  city  building;  to  cancel  the  deed 
therefor;  to  compel  a  restitution  of  the 
funds  paid  for  the  lot;  and  to  recover  judg- 
ment therefor;  and  the  other  to  annul  and 


set  aside  certain  contracts  made  by  defend- 
ant town  with  defendants  Coutts  and  Ormis- 
ton,  for  the  erection  of  an  alleged  city  build- 
ing; to  enjoin  the  erection  of  the  building; 
to  have  an  election  at  which  the  contract 
for  the  building  was  approved  by  the  elect- 
ors adjudged  illegal;  and  for  other  equitable 
relief.  The  trial  court  dismissed  both  peti- 
tions, and  plaintiff  appeals.  The  cases  were 
tried  together  in  the  lower  court  and  are 
submitted  here  as  one. 

Messrs.  John  T.  Scott  and  U.  M. 
Heed,  for  appellant: 

The  method  prescribed  in  the  statutes  for 
the  purchase  of  grounds  is  exclusive. 


a  perversion  of  power  and  a  nullity,  and 
no  public  funds  could  be  appropriated  for 
it." 

In  Parker  v.  Concord,  71  N.  H.  468,  52 
Atl.  1095,  a  number  of  taxpayers  sought 
to  enjoin  the  erection  of  a  public  hall  for 
municipal  purposes,  upon  the  ground  that 
the  city  council  had  adopted  an  amend- 
ment to  the  original  resolution,  providing 
that  there  should  be  included  within  or 
connected  with  the  new  building  a  city 
liall  capable  of  seating  from  1600  to  2000 
people,  constructed  on  the  ground  floor, 
«nd  that  the  real  intention  was  not  to 
huWd  a  city  building  and  auditorium  for 
municipal  purposes,  but,  under  color  of 
«uch  purpose,  to  erect  an  opera  house  to  be 
let  to  dramatic  companies,  and  others  for 
purposes  of  entertainment.  The  injunc- 
tion was  denied,  because  it  was  not  made 
to  appear  that  any  of  the  defendants  in- 
tended to  build  except  in  accordance  with 
the  original  resolution.  The  court  said, 
however:  ''If,  ostensibly  acting  under  the 
resolution  which  empowers  them  to  build 
«  city  hall  building,  they  shall  change 
their  present  purpose,  and  shall  attempt 
the  erection  of  a  different  building,  or  shall 
otherwise  assume  authority  in  the  prem- 
ises which  is  not  sanctioned  by  a  reason- 
able construction  of  the  city's  powers,  an 
ample  remedy  will  be  afforded  in  an  ap- 
propriate   proceeding." 

In  Bates  v.  Bassett,  60  Vt.  530,  1  L.R.A. 
166,  15  Atl.  200,  it  was  held  that,  although 
s  municipal  corporation,  authorized  by  the 
legislature  to  erect  buildings  for  municipal 
purposes,  had  no  right,  as  a  primary  pur- 
pose, to  erect  buildings  for  rent,  there  was 
nothing  in  the  case  to  show  that  the  pri- 
mary purpose  of  the  erection  of  a  townhall 
was  not  for  proper  municipal  uses,  so  as  to 
invalidate  the  action  of  the  town  in  erect- 
ing it,  where  it  appeared  that  the  second 
ttory  of  the  hall  was  fitted  up  for  the 
■accommodation    of    theatrical    troupes. 

And  so  it  was  held  in  Jones  v.  Camden, 
44  S.  C.  319,  51  Am.  St.  Rep.  819,  23  S. 
E.  141,  where  it  appeared  that  the  small 
income  derived  from  letting  that  portion 
«f  the  building  not  then  needed  for  public 
purposes,  to  dramatic  and  other  com- 
pftnies,  was  not  sufficient  to  meet  the  in- 
»  L.R.A.(N.S.) 


surance  on  the  building,  and  the  interest 
on  the  money  expended  in  its  erection. 

If  a  building  was  designed  and  adapted 
to  serve  the  legitimate  interest  of  the  mu- 
nicipality, its  erection  will  not  be  rendered 
illegal,  if,  when  not  wanted  for  municipal 
purposes,  the  municipality  permits  it  to 
be  used  for  other  purposes  having  no  rela- 
tion to  the  object  for  which  it  was  built, 
such  as  lectures  and  public  entertainments. 
Camden  v.  Camden,  77  Me.  530,  1  Atl. 
689;    Greenbanks  ▼.  Boutwell,  43  Vt.   207. 

In  Stetson  t.  Kempton,  13  Mass.  272,  7 
Am.  Dec.  145,  it  was  said  oliier:  "The 
erection  of  public  buildings  for  the  ac- 
commodation of  the  inhabitants,  such  as 
town  houses  to  assemble  in,  .  .  .-  may 
also  be  a  proper  town  charge,  and  may 
come  within  the  fair  meaning  of  the  term 
'necessary;'  .  .  .  but  it  cannot  be  sup- 
posed that  the  building  of  a  theater,  a 
circus,  or  any  other  place  of  mere  amuse- 
ment, at  the  expense  of  the  town,  could  be 
justified  under  the  term  'necessary  town 
charges.' "  This  was  the  term  used  in  the 
statute  granting  towns  power  to  raise 
money. 

In  Bell  V.  Platteville,  71  Wis.  139,  36 
N.  W.  831,  it  appeared  that  the  city  had 
erected  and  completed  a  city  hall,  part 
oi  which  was  fitted  up  to  be  used  for  the 
purposes  of  theaters,  concerts,  shows, 
dances,  and  general  entertainments.  The 
courts  dismissing  the  action  to  restrain 
the  renting  of  the  hall  for  such  purposes, 
brought  by  taxpayers  whose  rights  were  in 
no  way  jeopardized,  said:  "We  start  then 
with  the  city  as  the  lawful  owner  of  the 
building  containing  the  rooms  and  apart- 
ments mentioned.  From  what  has  been 
said,  it  will  appear  that  the  question  so 
fully  argued  by  the  learned  counsel  for 
the  plaintiffs,  as  to  whether  the  munici- 
pality had  any  legal  authority  to  build  a 
Colosseum,  a  theater,  a  circus,  a  beer  gar- 
den, or  any  structure  for  mere  amusement, 
recreation,  or  culture,  is  not  involved  in 
the  case,  nor  pertinent  to  any  of  the  is- 
sues raised." 

Kin2:man  v.  Brockton,  153  Mass.  255, 
11  L.R.A.  123,  26  N.  E.  998,  is  cited  and 
sufficiently   set   out   in   Brooks   v.   Bbogx- 
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Younger  man  v.  Murphy,  107  Iowa,  686,  78 
N.  W.  648. 

Any  fair,  reasonable  doubt  concerning  the 
existence  of  power  in  a  municipal  corpora- 
tion to  do  a  particular  act  is  resolved  by  the 
courts  against  the  corporation,  and  the  pow- 
er is  denied. 

1  Dill.  Mun.  Corp.  4th  ed.  ^  89;  Clark  v. 
Des  Moines,  19  Iowa,  199,  87  Am.  Dec.  423; 
Jx)gan  v.  Pyne,  43  Iowa,  524,  22  Am.  Rep. 
261 ;  Becker  v.  Keokuk  Waterworks,  79  Iowa, 
419,  18  Am.  St.  Rep.  377,  44  N.  W.  694; 
Brockroan  v.  Creston,  79  Iowa,  587,  44  N.  W. 
822;  Heins  v,  Lincoln,  102  Iowa,  69,  71  N. 
W.  189;  Cherokee  v.  Perkins,  118  Iowa,  405, 
92  N.  W.  68;  Posey  v.  North  Birmingham, 
154  Ala.  611,  15  L.R.A.(N.S.)  711,  45  So. 
663;  Denver  v.  Hallett,  34  Colo.  393,  83 
Pac.  1066. 

Municipal  funds  can  be  expended  for  pub- 
lic or  municipal  purposes  only. 

1  Cooley,  Taxn.  181,  188,  469;  Opinion  of 
Justices,  155  Mass.  598,  15  L.R.A.  809,  30 
N.  E.  1143;  Mead  v.  Acton,  139  Mass.  341, 
1  N.  £.  413;  Stetson  v.  Kempton,  13  Mass. 
272,  7  Am.  Dec.  145;  Kingman  t.  Brock- 
ton, 153  Mass.  255,  11  L.R.A.  123,  26  N.  E. 
998;  Atty.  Gen.  v.  Eau  Claire.  37  Wis.  400;. 
Hanson  v.  Vernon,  27  Iowa,  28,  1  Am.  Rep. 
215;  Warren  v.  Henly,  31  Iowa,  31;  Blooms- 
burg  Land  Improv.  Co.  ▼.  Bloomsburg,  215 
Pa.  452,  64  Atl.  602. 

If  the  primary  object  of  a  public  expen- 
diture is  not  to  subserve  a  public  municipal 
purpose,  but  is  to  promote  some  private 
end,  the  expenditure  is  illegal,  even  though 
it  may  incidentally  serve  some  public  pur- 
pose; if  the  project  is  merely  colorable,  un- 
der the  pretense  of  exercising  a  legal  power, 
looking  to  other  and  distinct  objects  beyond 
the  scope  of  the  principal  one,  the  expendi- 
ture therefor  is  illegal. 

Strahan  v.  Malvern,  77  Iowa,  454,  42  N. 
W.  369;  1  Smith,  Mun.  Corp.  T[  682;  Spauld- 
ing  V.  Lowell,  23  Pick.  71;  1  Cooley,  Taxn. 
188,  469;  Coates  v.  Campbell,  37  Minn.  498, 
35  N.  W.  366;  Atty.  Gen.  v.  Eau  Claire  and 
Bloomsburg  Land  Improv.  Co.  v.  Blooms- 
burg, supra;  Nerlien  v.  Brooten,  94  Minn. 
361,  102  N.  W.  867;  Kingman  v.  Brockton, 
supra;  Sugar  v.  Monroe,  108  La.  677,  59 
L.R.A.  723,  32  So.  961;  Nolan  County  v. 
State,  83  Tex.  183,  17  S.  W.  823;  Dorton  v. 
Heam,  67  Mo.  301;  Allen  v.  Jay,  60  Me. 
124,  11  Am.  Rep.  185;  People  v.  Parks,  58 
Cal.  624;  Mather  v.  Ottawa,  114  111.  659,  3 
N.  E.  216;  Eufaula  v.  McNab,  67  Ala.  588, 
42  Am.  Rep.  118;  Posey  v.  North  Birming- 
ham, supra. 

A  municipal  corporation  is  limited  in  its 
erection  of  buildings  for  municipal  purposes, 
to  providing  only  for  absolutely  necessary 
houseroom  for  carrying  on  the  city's  govern- 
ment. 
26  L.R.A.  (N.S.) 


Tiedeman,  Mun.  Corp.  f  141;  1  Dill.  Mun. 
Corp.  4th  ed.  f  30;  Kingman  ▼•  Brockton^ 
supra. 

Where  two  propositions  are  required  to  be 
submitted  to  the  voters  for  approval,  the- 
ballot  should  be  so  prepared  as  to  enable  the- 
voters  to  express  their  choice  on  each  prop- 
osition. 

Gray  v.  Mount,  45  Iowa,  591;  Stern  v. 
Fargo  (N.  D.)  post,  665,  122  N.  W.  403; 
Cain  v.  Smith,  117  Ga.  902,  44  S.  E. 
5;  Leavenworth  v.  Wilson,  69  Kan.  74,  76. 
Pac.  400,  2  A.  &  E.  Ann.  Cas.  367;  Truelsea 
V.  Duluth,  61  Minn.  48,  63  N.  W.  714. 

It  is  not  the  submission  of  the  contract 
or  contracts  to  the  voters,  which  deter- 
mines the  election  of  methods. 

Coggesl^all  v.  Des  Moines,  138  Iowa,  730,. 
128  Am.  St.  Rep.  221,  117  N.  W.  309. 

Messrs.  W.  R.  IJewls  and  John  F.  TaK 
bott,   for  appellees: 

Chapter  28,  Laws  of  the  Thirtieth  Generaf 
Assembly,  does  not  repeal  existing  laws  au- 
thorizing the  expenditure  of  money  fromi 
the  general  fund  for  the  purchase  of  real 
estate. 

Re  Cedar  Rapids,  85  Iowa,  39,  51  N.'  W. 
1142;   Burlington  v.  Quick,  47  Iowa,  222; 
Diver  v.  Keokuk  Sav.  Bank,  126  Iowa,  691,. 
102  N.  W.  542,  3  A.  &  E.  Ann.  Cas.  669. 

The  proposed  building  is  a  public  building^ 
for  proper  municipal  purposes. 

Bates  V.  Bassett,  60  Vt.  530,  1  L.R.A.  166^ 
15  Atl.  200;  Wheelock  v.  Lowell,  196  Mass. 
220,  124  Am.  St.  Rep.  543,  81  N.  E.  977,. 
12  A.  &  £.  Ann.  Cas.  1109;  Denver  v.  Hal- 
lett, 34  Colo.  393,  83  Pac.  1066;  Kingman  v. 
Brockton,  153  Alass.  255,  11  L.  R.  A.  133,. 
26  N.  E.  998. 

When  power  is  delegated  to  a  municipal 
corporation  to  make  public  improvements,, 
the  discretion  of  the  corporation  as  to  the- 
size,  cost,  and  method  of  making  the  im- 
provement, will  not  be  interfered  with  by 
the  courts. 

Lucia  V.  Montpelier,  1  L.R.A.  169  &,  note,. 
60  Vt.  537,  15  Atl.  321;  Bates  v.  Bassett, 
supra;  Des  Moines  Gas  Co.  v.  Des  Moines,. 
44  Iowa,  505,  24  Am.  Rep.  756;  Abbot, 
Mun.  Corp.  pp.  802,  990,  2511,  2514. 

When  the  right  to  purchase  land  for  use* 
of  a  city  or  incorporated  town  is  conferred 
by  law,  it  is  for  the  corporation  to  deter- 
mine what  it  will  do;  it  is  not  for  the- 
courts  to  inquire  as  to  the  ability  or  neces- 
sity of  the  corporation.  Those  matters  are- 
left  to  the  judgment  of  the  proper  officers. 

Re  Cedar  Rapids,  supra;  Miller  v.  Webster 
City,  94  Iowa,  162,  62  N.  W.  648;  Brown 
V.  Barstow,  87  Iowa,  344,  54  N.  W.  241; 
Dewey  v.  Des  Moines,  101  Iowa,  416,  70  N. 
W.  605;  Brewster  v.  Davenport,  51  Iowa,. 
427,  1  N.  W.  737;  Des  Moines  Gas  Co.  v. 
Des  Moines,  44  Iowa,  505,  24  Am.  Rep.  756* 
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Deemer,  Cb.  J.,  delivered  the  opinion  of 
-tbe  court: 

There  is  little  dispute  in  the  facts, — the 
•questions  presented,  aside  from  one  to  be 
hereafter  noted,  being  of  law.    The  town  of 
Brooklyn  is  duly  incorporated,  and  has  a 
population  of  about  1,200.    Like  most  Iowa 
towns    it    is    a   farming   community,    and, 
aside    from   its    social   and   mercantile   af- 
fairs, its  interests  are  largely  agricultural. 
Prior  to  the  transactions  to  which  we  are 
about  to  refer,  it  had  no  city  hall,  no  fire 
station,  no  theater,  no  opera  house,  and  no 
large   public   assembly   hall.     Some   of   its 
public-spirited  citizens  conceived  the  notion 
that  all  these  things  might  be  joined  in  one 
building,    and    that    a    lot    could    be    pur- 
chased and  such  a  structure  erected  through 
a  tax  levy  upon  all  the  property  within  the 
town.     This  proposition  was  submitted  to 
the  town  council,  and  the  plan  met  with  the 
approval   of   the   members   thereof.     Steps 
were  almost  immediately  taken  to  accom- 
plish the  wishes  of  the  authors  of  the  plan, 
and  on  July  3,  1908,  the  tows  council  sub- 
mitted to  the  electors  at  a  special  election 
the  following  proposition:   "Shall  the  town 
of  Brooklyn,  Iowa,  build   a  new  townhall 
and  assembly  hall,  at  an  expense  of  not  to 
exceed  $8,000  in  addition  to  what  may  be 
realized  from  the  old  building?"    By  a  vote 
of  about  two  to  one,  this  proposition  was 
carried.    Almost  immediately  thereafter,  the 
council   began   negotiations   for   a   lot,  and 
also    authorized     the    employment    of    an 
architect  to  design  plans  for  the  building. 
Before    anything    was    done,    however,    and 
on  September  4,  1908,  the  city,  in  levying 
the  improvement  taxes,  levied  a  3 -mill  tax 
for  a  townhall  sinking  fund,  which,  as  we 
understand,  was  duly  certified  to  the  proper 
authorities.      On    October    6th    the    council 
made   a  conditional   contract  with  the   de- 
fendants Watkins,  for  the  purchase  of  the 
lot  in  question,  the  contract  to  be  void  if 
both  it  and  the  proposition  to  erect  a  town 
building  were  not  approved  by  the  electors. 
However,    on    December    4th,    the    contract 
was  resigned   and   reaffirmed   without  con- 
ditions, and  the  council  directed  the  imme- 
diate consummation  of  the  contract,  and  the 
payment   of   the    consideration   out   of   the 
general  funds  of  the  town.    Without  a  vote 
of   the    electors,    save    as    heretofore    indi- 
cated,  the    purchase    price,   to   wit,   $1,160, 
was  paid  out  of  the  general  funds,  and  deed 
made  to  the  city.    On  the  4th  of  December 
the   city   adopted   the   plans    for   the   new 
building,    and   contracts   were   immediately 
entered   into   with   defendants   Coutts    and 
Ormiston,  for  the  erection  of  a  building  ac- 
cording to  these  plans.     At  a  special  elec- 
tion held  on  January  11,  1909,  the  contracts 
26  L.R.A.(N.S.) 


so  entered  into  were  submitted  to  the  elect- 
ors; the  proposition  being  as  follows: 


Yes 

No 

"Notice  to  Voters:  For  an  affirmative 
vote  on  any  question  submitted  on  the  bal- 
lot make  a  cross  (X)  mark  in  the  square 
after  the  word  *Yes.'  For  a  negative  vote 
make  a  similar  mark  in  the  square  follow- 
ing the  word  *No.* 

"Shall  the  following  public 
measure  be  adopted,  to  wit: 

"Shall  the  contracts  approved  by  the 
town  council  in  relation  to  the  erection  of 
a  townhall  be  a(]opted,  as  follows:  [Here  is 
set  out  the  contract  with  R.  G.  Coutts,  and 
immediately  thereunder  the  contract  with 
I.  J.  Ormiston.]" 


The   contract   with   Coutts   was   for   the 
erection  of  the  building,  and  with  Ormiston 
for  the  plumbing,  heating,  and  lighting  of 
the    structure.      But    one    proposition    was 
submitted, — that  is  to  say,  the  electors  had  to 
approve  of  both  or  neither.    The  vote  of  the 
electors  was  in  the  affirmative.    This  action 
to   set   aside  the   various   deeds,   contracts, 
etc.,  was  commenced  originally  on  December 
24,  1908,  and  on  February  15,  1909,  plaintiff 
filed   an   amendment   to   the   petition   chal- 
lenging the  validity   of  the  January  elec- 
tion.    The  nature  of  the  attack  upon  the 
proceedings  is  so  well  stated  in  appellant's 
brief   that  we   here   quote   from   it   aa   fol- 
lows:   "The   plaintiff,   appellant  herein,   by 
these  actions,  seeks  to  have   the  purchase 
of  said  lot  set  aside,  on  the  ground  that 
the   same   is  illegal  and  void,  because  the 
proposition  therefor  was  not  submitted  to 
the  voters  for  their  approval;  and  he  asks 
that  the  defendant  be  restrained  from  erect- 
ing the  proposed  building,  because  it  is  not 
such  a  building  as  the  town  has  the  power 
to  erect,  it  not  being  designated  or  planned 
for  municipal  use;  and  he  further  asks  that 
said  election  be  set  aside  and  held  invalid, 
for  the  reason  that  the  same  'was  held  to 
vote  upon  illegal  propositions,  and  further, 
that  the  voters  were  not  given  an  opportu- 
nity  to  vote   for   or   against  each   of   the 
contracts  submitted,  but  were  compelled  to 
vote  either  for  the  adoption,  or  against  the 
adoption,  of  both.**     As  to  the  building  it- 
self, we  quote  the  following  from  appellant*s 
brief:    "The  building  as  thus  planned  and 
approved  is  90  feet  in  length  and  40  feet  in 
width.    It  has  a  floor  space,  excluding  boil- 
er rooms,  of  almost  6,000  square  feet.     01 
this  space,  but  1,200  square  feet  is  to  be 
used  by  the  city  government  for  offices,  fire 
department,  etc.,  leaving  quite  4,000  square 
feet  of  floor  space  for  use  for  other  pur- 
poses.   The  plans,  as  a  whole,  show  that  the 
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building  is  designed  for  an  opera  house,  it 
being  provided  with  an  auditorium  capable 
of  seating  400  or  500  people,  a  box  office, 
ticket    window,    stage,    balcony,    dressing 
rooms,  etc.    The  dressing  rooms  are  marked 
'store  rooms'  on  the  plans,  and  have  a  floor 
space  of  about  1,000  square  feet,  and  are 
'   additional  to  the  so-called  fire  department 
and  apparatus  rooms.    The  plans  show  that 
these   'store  rooms*   are   to  be   'finished,' — 
quite  an  unnecessary  expense  if  they  are  to 
be  used  solely  for  storage  purposes."    Blue 
prints  showing  basement,  first  and  second 
story  plans,  cross  sections,  elevations,  roof 
plans,  6tc.,  are  in  evidence,  and  have  been 
certified  as  a  part  of  the  record.    It  is  well 
settled,  of  course,  that  a  municipal  corpora- 
tion has  such  powers,  and  such  only,  as  are, 
first,  expressly  granted,  or  second,  such  as 
are  fairly  or  necessarily  implied  from  those 
granted,  or  third,  such  as  are  essential  to 
the  declared  objects  and  purposes  of  the  in- 
corporation.    As    to    the    third,    it   is   not 
enough  that   they  be  convenient;    it  must 
appear  that  they  ar6  indispensable.    In  case 
of    doubt,    the    existence    of    the    power    is 
denied  by  the  courts.    Clark  v.  Des  Moines, 
19  Iowa,  199,  87  Am.  Dec.  423;   Logan  v. 
Pyne,  43  Iowa,  524,  22  Am.  Rep.  261;  Becker 
V.   Keokuk  Waterworks,   79   Iowa,  419,  18 
Am.  St.  Rep.  377,  44  N.  W.  694;  Brockman 
V.   Creston,   79   Iowa,   587,  44   N.  W.   822; 
Ileins  V.  Lincoln,   102  Iowa,  69,  71  N.  W. 
189 ;  Cherokee  v.  Perkins,  118  Iowa,  405,  92 
N.  W.  68.    If  there  be  no  authority  to  make 
a  contract  under  these  rules,  any  attempt 
to  do  so  is  void.     McPherson  v.  Foster,  43 
Iowa,  48,  22  Am.  Rep.  215;   Cedar  Rapids 
Water  Co.  v.  Cedar  Rapids,  118  Iowa,  234, 
01  N.  W.  1081;  Weitz  v.  Independent  Dist. 
79  Iowa,  423,  44  N.  W.  696.     Again,  if  the 
project  is  merely  colorable  under  the  pre- 
tense of  some  actual  authority,  but  intended 
to  promote   some   private   or   unauthorized 
purpose,     courts     will     declare     it     illegal. 
Strahan  v.  Malvern,  77  Iowa,  454,  42  N.  W. 
369;  Atty.  Gen.  v.  Eau  Claire,  37  Wis.  400; 
Eufaula  v.  McNab,  67  Ala.  588,  42  Am.  Rep. 
118;  Coates  v.  Campbell,  37  Minn.  498,  35 
N.  W.  366;   Allen  v.  Jay,  60  Me.   124,  11 
Am.  Rep.  185;   Mather  v.  Ottawa,  114  111. 
659,  3  N.  E.  216;  Nerlien  v.  Brooten,  94  Min. 
361,  102  N.  W.  867;  Sugar  v.  Monroe,  108 
La.  677,  59  L.R.A.  723,  32  So.  961;  Dorton  v. 
Hearn,  67  Mo.  301. 

The  rule  with  reference  to  public  build- 
ings has  thus  been  stated:  "The  validity  of 
appropriations  for  the  purpose  of  erecting 
or  repairing  public  buildings  is  sometimes 
contested  in  the  courts  on  the  ground  that 
the  contemplated  accommodations  exceed 
the  actual  needs  of  the  corporation,  and  arc 
to  be  rented  in  part  to  private  individuals. 
The  distinction  drawn  in  the  authorities  is 
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this:  If  the  primary  object  of  a  public  ex- 
penditure is  to  subserve  a  public  municipal 
purpose,  the  expenditure  is  legal,  notwith- 
standing it  also  involves  as  an  incident  an 
expense  which,  standing  alone,  would  not  be 
lawful.  But  if  the  primary  object  is  to  pro- 
mote some  private  end,  the  expenditure  is 
illegal,  even  though  it  may  incidentally 
serve  some  public  purpose.  It  is  proper  in 
constructing  buildings  to  make  suitable 
provision  for  prospective  wants.  Proceed- 
ings  in  raising  and  expending  money  within 
the  limits  of  the  corporate  powers  in  these 
particulars  will  not  be  collaterally  im- 
peached and  held  void  because,  in  the  opin- 
ion of  a  court  and  jury,  a  less  sum  would 
have  answered  the  immediate  necessities 
of  the  corporation,  or  the  money  might  have 
been  more  judiciously  and  economically  ex- 
pended."   1  Beach,  Pub.  Corp.  §  646. 

In  Worden  v.  New  Bedford,  131  Mass.  24, 
41  Am.  Rep.  185,  it  is  said:  "The  city  could 
iiot  erect  buildings  for  business  or  specu- 
lative purposes,  but  having  a  city  hall,  built 
in  good  faith  and  used  for  municipal  pur- 
poses, it  has  the  right  to  allow  it  to  be  used 
incidentally  for  other  purposes,  either  gra- 
tuitously or  for  a  compensation.  Such  a  use 
is  within  its  legal  authority,  and  is  common 
in  most  of  our  cities  and  towns.  French  v. 
Quincy,  3  Allen,  9." 

In  Bates  v.  Bassett,  60  Vt.  535,  1  L.R.A. 
166,  15  Atl.  202,  it  is  said:  "The  fitting  up 
of  rooms  for  rent  was  an  expense  incidental 
to  the  building  of  the  townhall.    The  town 
has  no  right  as  a  primary  purpose  to  erect 
buildings  to  rent;    but  if,  in  the  erection 
of   its  hall   for  its  proper  municipal  uses, 
it  conceives  that  it  will  lighten  its  burdens 
to  rent  part  of  its  building,  whereby  an  in- 
come is  gained,  no  sound  reason  is  suggested 
why  it  may  not  do  so.    The  true  distinction 
drawn  in  the  authorities  is  this:  If  the  pri- 
mary object  of  a  public  expenditure  is  to 
subserve  a  public  municipal  purpose,  the  ex- 
penditure is  legal,  notwithstanding  it  also 
involves  as  an  incident  an  expense  which, 
standing  alone,  would  not  be  lawful.    But  if 
the  primary  object  is  not  to  subserve  a  pub- 
lic municipal  purpose,  but  to  promote  some 
private  end,  the  expenditure  is  illegal,  even 
though  it  may  incidentally  serve  some  pub- 
lic purpose.     This  is  the  test  where  good 
faith  is  exercised  in  making  the  expenditure. 
If  a  public  purpose  is  set  up  as  a  mere  pre- 
text to  conceal  a  private  purpose,  of  coursa 
the  expenditure  is  illegal  and   fraudulent. 
There  is  nothing  in  this  case  that  invali- 
dates the  action  of  the  town  in  building  its 
new    townhall.     Spaulding    y.    Lowell,    23 
Pick.  71.    Having  elected  to  build,  the  town 
had  on  its  hands  an  old  building.     In  the 
exercise  of  what  seemed  to  them  to  be  a 
wise  discretion,  the  voters  decided  to  repair 
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it  for  rental  purposes.  This  is  said  to  be 
illegal.  It  would  be,  if  the  primary  object 
was  to  invest  money  in  a  building  to  rent. 
The  town  could  not  purchase  a  building  for 
rental  purposes  solely.  But  here  the  town 
already  owns  a  building  purchased  or  erect- 
ed for  its  proper  municipal  purposes.  It  no 
longer  has  use  for  it  for  municipal  purposes. 
Must  it  sacrifice  its  property,  or  may  it  not 
do  with  it  what  a  prudent  man  would  do 
with  such  a  building?  .  .  .  It  is  no  an- 
swer to  say  that  the  town  would  in  the 
long  run  be  as  well  off  to  give  away  its  old 
building.  The  question  was  one  for  the 
town  to  decide  for  itself,  and  its  decision 
made  in  good  faith  is  final."  In  that  case, 
in  repairing  an  old  town  building,  the  town 
fitted  up  and  rented  a  part  of  the  old  struc- 
ture for  an  opera  house. 

Kingman  v.  Brockton,  153  Mass.  255,  11 
Jj.B.Ji.  123,  26  N.  £.  998,  decides  that  it  is 
not  competent  for  a  city  to  appropriate  pub- 
lic money  for  the  erection  of  a  building  to 
be  used  in  part  by  a  certain  Grand  Army 
post  during  its  existence  as  an  organization, 
since  that  is  not  a  public  purpose.  During 
the  course  of  the  opinion  the  court  said: 
"It  is  said  that,  if  a  city  has  a  public 
building  already  erected,  which  is  larger 
than  its  present  needs  for  municipal  pur- 
poses require,  it  may  allow  portions  of  such 
building  to  be  used  for  other  purposes  for 
the  time  being,  either  for  a  stipulated  rent 
or  price,  or  gratuitously;  and,  further,  that 
in  erecting  a  public  building  a  city  need 
not  limit  the  size  of  it  to  actual  existing 
needs,  but  may  make  a  reasonable  provision 
for  probable  future  wants.  All  this,  within 
proper  limits,  is  true.  Spaulding  v.  Lowell, 
23  Pick.  71;  French  v.  Quincy,  3  Allen,  9; 
Worden  v.  New  Bedford,  131  Mass.  23,  41 
Am.  Rep.  185.  But  there  may  be  some 
danger  of  extending  this  doctrine  too  far. 
Should  a  question  arise  whether  a  contem- 
plated building  exceeded  what  was  allow- 
able with  reference  to  legitimate  prospective 
needs,  such  a  question  would  have  to  be 
determined  upon  its  own  merits;  and  the 
good  faith  of  the  transaction,  and  the  sound- 
ness of  the  judgment  shown,  in  providing 
for  future  wants,  might  have  to  be  con- 
sidered. No  such  question  has  arisen  here- 
tofore, or  arises  now.  In  the  present  case 
it  is  proposed  to  erect  a  building  with  the 
express  purpose  of  devoting  a  portion  of 
it  to  the  use  of  the  G.  A.  R.  post,  not  tem- 
porarily, but^  as  long  as  that  organization 
may  exist.  .  .  .  Without  now  consider- 
ing whether  in  any  respect  this  statute  goes 
too  far  or  is  liable  to  abuse,  it  is  sufficient 
to  say  that  it  refers  only  to  existing  public 
buildings,  and  by  no  means  authorises  the 
erection  of  a  building  to  be  let  to  a  Grand 
Army  post  at  a  nominal  rent.  In  addition 
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to  Mead  v.  Acton,  139  Mass.  341,  1  N.  E. 
413,  and  cases  there  cited,  the  following, 
among  others,  may  also  be  referred  to  as 
tending  to  support  the  views  above  ex- 
pressed, in  respect  to  the  proper  limits  of 
the  right  of  taxation.  Jenkins  v.  Andover, 
103  Mass.  94." 

In  White  v.  Stamford,  37  Conn.  586,  it 
is  said:  "We  do  not  doubt  the  power  of 
towns  to  build  townhalls  for  their  public 
meetings,  and,  if  the  building  is  solely  for 
the  purposes  of  a  hall,  the  town,  within  rea- 
sonable limits,  must  judge  for  itself  of  the 
size  and  style  of  the  structure.  But  it  is 
obvious  that  the  building  complained  of  is 
not  a  mere  townhall.  It  indeed  contains  a 
hall  in  its  third  story,  but  the  other  sto- 
ries are  to  a  considerable  extent  to  be  rented, 
in  the  expectation,  no  doubt,  that  the  rents 
will  ultimately  pay  wholly  or  in  part  the 
expenses  of  the  entire  structure.  Something 
of  the  same  kind  on  a  small  scale  has  some- 
times been  done  without  objection  in  the 
towns  and  cities  of  the  state.  It  is  some- 
times incidental  to  a  public  building  that 
portions  of  it  are  not  needed  for  public  pur- 
poses, and  these  are  fitted  up  and  rented, 
and  the  rents  applied  toward  paying  the 
expenses  of  the  building.  But  in  the  present 
instance  the  rents  are  more  than  incidental. 
The  enterprise  evidently  involves  extensive 
arrangements  for  renting,  and  the  selectmen 
of  the  .town,  or  a  committee  for  managing 
the  premises,  will  have  the  control  of  im- 
portant interests  which  seem  to  be  rather 
private  than  public  in  their  character  and 
nature.  A  town  is  a  public  corporation, 
not  adapted  to  carry  on  trade  and  rent 
property.  Its  citizens  are  members  of  the 
corporation  not  by  choice,  but  by  compul- 
sion of  law,  and  ought  not  to  be  forced 
into  a  partnership  in  carrying  on  business 
for  gain.  The  impolicy  of  intrusting  to 
town  agents  the  management  of  private 
business  is  very  obvious;  and  we  think  the 
legislature  has  not,  by  any  general  law,  con- 
ferred authority  upon  towns  to  erect  build- 
ings for  rent,  and  also  are  of  opinion  that 
the  resolution  of  1868  cannot  be  construed 
as  giving  authority  to  the  town  to  erect 
such  a  structure  as  is  being  built."  ^  These 
authorities  seem  to  announce  the  law,  as  it 
is  generally  applied,  in  this  country. 

Going  now  to  the  exact  questions  present- 
ed, it  will  be  observed  that,  while  plaintiff 
concedes  that  the  town  had  power  to  buy 
the  lots,  it  could  not  pay  for  the  same  out 
of  the  general  funds  of  the  city,  and  could 
not  buy  without  submitting  the  contracts  to 
the  electors,  as  provided  in  §§  741j-741m 
of  the  Code  Supplement  of  1907,  being  a 
reprint  of  chapter  28  of  the  Acts  of  the 
Thirtieth  General  Assembly.  The  council 
evidently  began  its  efforts  to  procure  the 
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lots  and  build  the  building  under  this  law; 
but  it  afterwards  abandoned  the  same,  and 
purchased  the  property  and  paid  for  it  out 
of  the  general  funds.  Aside  from  this  stat- 
ute, the  town  had  power  to  acquire  and  hold 
real  and  personal  property.  Code,  §  695. 
To  purchase  the  necessary  ground  and  con- 
struct buildings  for  a  fire  department  and 
fire  company.  Code,  §  716.  To  erect  a  city 
jail.  Code,  §  735.  To  purchase  and  pay  for, 
out  of  the  general  funds,  any  lands  for  the 
various  purposes,  naming  them,  and  includ- 
ing the  purposes  above  named,  and  in  all 
other  cases  where  such  purchase  is  or  may 
hereafter  be  authorized.  Code,  §  880.  Here 
is  express  authority  to  purchase  real  estate 
for  the  purpose  of  erecting  a  building  for 
the  fire  department  or  fire  company,  and 
to  pay  for  the  same  out  of  the  general 
funds.  Chapter  28  of  the  Acts  of  the  Thir- 
tieth General  Assembly  does  not  repeal 
these  sections,  unless  by  implication,  and, 
as  such  repeals  are  not  favored,  we  must 
hold  that  the  latter  act  of  the  legislature 
has  reference  to  cases  where  the  town  has 
not  in  its  general  funds  enough  to  pay  for 
the  grounds,  and  is  compelled  to  issue  its 
bonds  or  warrants  therefor,  to  be  paid  at  a 
future  date.  A  sinking  fund  tax  is  raised, 
to  be  applied  to  the  payment  of  the  prin- 
cipal and  interest  of  a  public  toan  or  obli- 
gation. Union  P.  R.  Co.  v.  York  County, 
10  Neb.  612,  7  N.  W.  270;  Bank  for  Savings 
V.  Grace,  102  N.  Y.  313,  7  N.  E.  162;  Brooke 
V.  Philadelphia,  162  Pa.  123,  24  L.R.A.  781, 
29  Atl.  387.  This  construction  harmonizes 
the  entire  law,  and  was  manifestly  the  one 
intended  by  the  legislature.  It  also  finds 
support  in  Re  Cedar  Rapids,  85  Iowa,  39, 
51  N.  W.  1142;  Diver  v.  Keokuk  Sav.  Bank, 
126  Iowa,  691,  102  N.  W.  542,  3  A.  &  E. 
Ann.  Cas.  669.  Entertaining  no  doubt  of 
the  power  of  the  town  to  purchase  and  pay 
for  the  lot  in  question  out  of  its  general 
fund,  the  decree  in  the  first  case  must  be 
affirmed. 

2.  The  second  case  presents  two  ques- 
tions: The  first  being  the  sufficiency  of  the 
ballot;  and  the  second,  the  nature  of  the 
building  which  the  town  proposed  to  erect. 
Two  contracts  were  presented  to  the  voters 
for  approval;  but  the  elector,  by  the  form 
of  ballot  used,  had  to  vote  for  or  against 
both  contracts.  He  could  not  vote  for  one 
and  against  the  other,  save  as  he,  by  reason 
of  his  objection  to  one,  should  vote  against 
both.  Did  this  invalidate  the  election? 
Because  but  one  object  was  sought,  viz.,  the 
building  of  a  townhall,  the  question,  under 
the  rule  announced  in  Rock  v.  Rinehart,  88 
Iowa,  37,  55  N.  W.  21,  must  be  answered 
in  the  negative.  If  the  voter  did  not  wish 
to  have  the  townhall  erected,  he  would  vote 
in  the  negative.  If  he  thought  that  one  of 
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the  contracts  was  bad,  he  would  also  vote 
no,  and,  as  said  in  Rock's  Case:  ''A  careful 
reading  of  the  ballot  under  consideration,  in 
the  light  of  facts  connected  with  the  elec- 
tion, shows  marked  distinctions  between 
this  and  the  cases  cited.  There  is  but  one 
object, — ^the  erection  of  a  courthouse, — ^while 
in  those  cases  there  were  two  or  more. 
Following  Gray  v.  Mount,  supra  [45  Iowa, 
591],  we  must  say  that,  there  being  but  one 
object,  there  was  but  one  proposition." 

Moreover,  §  741m  of  the  Code  Supplement 
of  1907  gives  the  form  of  the  ballot  as  fol- 
lows: ''Proposition  to  be  submitted  at  said 
election,  and  the  form  of  ballot,  shall  be: 
Shall  the  contract  or  contracts  approved  by 
the  city  or  town  council,  in  relation  to  the 
purchase  of  buildings  or  grounds  or  erection 
of  buildings,  be  adopted?  The  proposition 
shall  be  printed  and  placed  on  the  ballots, 
and  the  voter  shall  designate  his  choice,  and 
the  election  shall  be  conducted  in  the  man- 
ner provided  in  the  chapter  on  elections." 
Code  Supp.  1907,  §  741m.  Having  followed 
the  language  of  the  statute,  the  ballot 
should  be  approved. 

We  are  abidingly  satisfied  that  the  build- 
ing, as  planned,  is  not  such  a  one  as  the 
town  had  authority  to  build.  It  is  in  fact 
an  opera  house,  with  all  tlie  necessary 
equipment  for  such  a  building.  The  town 
oihces  and  the  place  for  the  fire  department 
were  mere  incidents  to  the  building.  How- 
ever desirable  it  may  be  for  rural  towns  to 
have  a  large  assembly  hall  or  opera  house,  it 
it  not  within  the  power  of  the  town  council 
to  build  it.  The  officials  are  not  ordinarily 
selected  to  manage  theaters  or  opera  houses, 
and,  in  view  of  the  fact  that  when  so  man- 
aged the  town  becomes  responsible  for  their 
care  and  safety,  and  is  liable  to  anyone 
injured  by  or  through  the  neglect  of  any  ot 
the  officials  or  employees  of  the  city,  it  is 
a  burden  which  should  not  be  assumed. 
There  was  no  need  for  such  a  building  for 
municipal  purposes,  and  it  is  but  a  thin 
disguise  to  cover  a  purpose  not  authorized 
by  law.  The  burdens  of  taxation  are  heavy 
enough  without  entering  upon  any  such 
hazardous  enterprises  as  are  here  proposed. 
Our  form  of  city  government  is  representa- 
tive in  character,  and  is  in  no  sense  like 
the  New  England  town  meeting.  Where 
that  system  of  government  obtains,  a  large 
assembly  hall  is  no  doubt  necessary;  but 
there  is  no  occasion  for  one  where  all  our 
elections  are  by  ballot.  The  room  provided 
in  this  building  was  large  enough  for  a 
coimty  courthouse,  and  we  find  nothing  in 
the  statutes  which  will  justify  such  a  build- 
ing. Moreover,  we  are  satisfied  that  the 
real  intent  was  to*  avoid  the  statutes  to 
which  we  have  referred,  and  it  is  our  duty 
to  prevent  any  such  evasions. 
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It  follows  that  the  relief  asked  in  the 
second  case  should  have  been  granted.  The 
decree  in  that  case  will  therefore  be  re- 
versed, and  the  cause  remanded  for  a  decree 
in  harmony  with  this  opinion.  Each  party 
will  pay  one  half  the  costs  of  the  appeal. 

First  case  affirmed,  and  second  case  re- 
versed and  remanded. 


UNITED     STATES     CIRCUIT     COURT 
OF  APPEATjS,  eighth  CIRCUIT. 

RE     FISH     BROTHERS     WAGON     COM- 
PANY. 

(DO  C.  C.  A.  427,  164  Fed.  553.) 

Bankruptcy  —  assignment    lien  —  con- 
tinuance. 

A  lien  acquired  under  the  state  law  by 
an  assignee  for  creditors,  upon  property 
which  had  been  conditionally  sold  to  the 
assignor  by  an  instrument  not  filed  with  the 
register  of  deeds  as  required  by  statute, 
may,  upon  order  of  the  court  of  bank- 
ruptcy, be  retained  by  the  trustee  for  the 
benefit  of  the  creditors,  upon  his  succeeding 
the  assignee  by  the  institution  of  bank- 
ruptcy proceedings  against  the  assignor,  in 
view  of  that  provision  of  the  bankruptcy 
law  which  provides  that  claims  which,  for 
want  of  record,  are  not  valid  liens  as 
against  the  claims  of  creditors  of  the  bank- 
rupt, shall  not  be  liens  against  his  estate. 

(October  23,  1008.) 

PETITION  by  claimant  to  revise  an  or- 
der of  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Kansas  deny- 
ing its  claim  to  possession  of  certain  prop- 
erty which  it  had  conditionally  sold  to  R.  P. 
Roark  et  al.,  bankrupts.  Denied. 
The  facts  are  stated  in  the  opinion. 
Argued  before  Sanborn  and  Hook,  Circuit 
Judges,  and  Philips,  District  Judge. 


Messrs.  Samuel  Feller,  Edwin  A. 
Krauthoff,  Arthur  Miller,  and  Karnes, 
New,  &  Kranthoff  for  petitioner. 

Messrs.  George  W.  Freerks,  M.  O. 
Freerks,  and  E.  B.  Bane  for  respondent 
trustee. 

nook.  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

This  is  a  proceeding  to  revise,  in  matter 
of  law,  an  order  of  a  court  of  bankruptcy 
denying  the  petition  of  the  Fish  Brotliers 
Wagon  Company  for  the  possession  of  cer- 
tain personal  property.  The  wagon  com- 
pany sold  and  delivered  some  of  its  manu- 
factured products  to  R.  P.  Roark  &  Com- 
pany, a  partnership  at  Scott  City,  Kansas, 
under  a  written  contract  which  manifestly 
is  a  contract  of  conditional  sale,  and  not 
one  of  bailment,  as  contended.  There  was  no 
deposit  of  the  contract  or  copy  thereof  with 
the  register  of  deeds  of  the  county  in  which 
the  property  was  kept,  and  therefore,  under 
a  Kansas  statute  (Gen.  Stat.  1905,  §  4523), 
the  contract  was  'Void  as  against  innocent 
purchasers  or  the  creditors"  of  the  vendees. 
In  this  situation  the  vendees,  Roark  &  Com- 
pany, made  a  general  assignment  for  the 
benefit  of  creditors,  as  authorized  by  the 
state  law,  and  a  few  days  later  they  were 
adjudged  bankrupts  in  an  involuntary  pro- 
ceeding. A  trustee  in  bankruptcy  was 
thereafter  duly  selected.  The  wagon  com- 
pany, claiming  under  the  contract,  petitioned 
the  referee  in  bankruptcy  for  the  posses- 
sion of  the  goods,  and  the  trustee  asked 
that  what  he  termed  the  lien  of  the  assignee 
under  the  general  assignment  be  kept 
alive  for  the  benefit  of  the  creditors  in  the 
bankruptcy  proceeding.  The  referee  denied 
the  petition  of  the  wagon  company,  and  sus- 
tained that  of  the  trustee.  The  order  of  the 
referee  was  afiirmed  by  the  district  court. 

Were  it  not  for  the  intervention  of  the 


Note.  —  Does  trustee  in  bankruptcy  who 
succeeds  an  assignee  for  {creditors  ac- 
quire rights  or  interests  which  were 
avaitahle  to  the  assignee,  hut  did  not 
exist  in  the  assignor. 

There  are  numerous  cases  discussing  the 
general  question  of  the  rights  inter  sese  of 
the  trustee  in  bankruptcy  and  the  former 
assignee  for  creditors  of  the  bankrupt.  But 
a  careful  search  has  disclosed  only  one  other 
case  involving  the  precise  question  indi- 
cated in  the  foregoing  title. 

It  was  held  in  Re  H.  G.  Andrae  Co.  117 
Fed.  561,  that,  although,  under  a  statute 
providing  that  no  mortgage  of  personal 
property  should  be  valid  against  any  other 
person  than  the  parties  to  it  unless  filed  as 
required,  a  chattel  mortgage  might  be  void 
only  as  to  claims  arising  between  the  dates 
of  execution  and  filing,  it  did  not  become 
26  L.R.A.(N.S.)  28 


a  lien  on  the  mortgagor's  estate  as  against 
his  trustee  in  involuntary  bankruptcy  pro- 
ceedings instituted  after  the  instrument  was 
filed,  where,  by  reason  of  the  mortgagor's 
assignment  for  the  benefit  of  creditors  be- 
fore the  filing  of  the  mortgage,  the  rights 
of  the  creditors  became  fixed,  and  not  sub- 
ject to  devestment  by  the  registration  of 
the  mortgage.  In  reaching  this  conclusion 
the  court  applied  the  same  provision  of  the 
bankruptcy  act  applied  in  Re  Fish  Bros. 
Wagon  Co.,  which  provides  that  claims 
which,  for  want  of  record  or  for  other  rea- 
son, would  not  have  been  valid  liens  as 
against  the  claims  of  creditors  of  the  bank- 
rupt, shall  not  be  liens  against  the  estate. 
On  the  general  question  of  the  relation 
of  the  bankrupt  law  to  assignments  and  in- 
solvent proceedings  under  state  laws,  see 
the  note  appended  to  State  ex  rel.  Strohl  v. 
Superior  Ct.  45  L.R.A.  177. 
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assignment  between  the  making  of  the  con- 
tract of  conditional  sale  and  the  bankruptcy 
proceeding,  the  right  of  the  wagon  company 
would  be  clear.  Under  the  Kansas  statute 
the  failure  to  deposit  the  contract  or  copy 
with  the  register  of  deeds  did  not  make  the 
instrument  invalid  as  between  the  parties 
to  it,  but  only  so  as  to  innocent  purchasers 
and  creditors  of  the  vendees.  The  term 
"creditors"  means  those  having  some  specific 
lien  upon  or  right  to  the  property  involved, 
and  not  mere  general  creditors.  This  was 
held  to  be  so  in  a  case  involving  the  Kansas 
statute  requiring  the  filing  of  chattel  mort- 
gages (Youngberg  v.  Walsh,  72  Kan.  220, 
83  Pac.  972 ) ;  and  as  the  language  of  that 
statute  and  of  the  one  relating  to  contracts 
of  conditional  sale  is  similar,  and  their  pur- 
pose is  the  same,  the  same  construction 
should  be  adopted.  It  is  well  settled  that 
a  trustee  in  bankruptcy  is  not  an  innocent 
purchaser  or  a  lien  creditor,  but  that,  gener- 
ally speaking,  he  takes  only  such  rights  as 
the  bankrupt  himself  had.  York  Mfg.  Co. 
V.  Cassell,  201  U.  S.  344,  50  L.  ed.  782,  2G 
Sup.  Ct.  Rep.  481.  Attention  therefore  turns 
to  the  effect  of  the  general  assignment  and 
the  provisions  of  §  67  of  the  bankruptcy  act 
(Act  July  1,  1898,  chap.  541,  30  Stat,  at  L. 
664,  566  U.  S.  Comp.  Stat.  1901,  p.  3449) ; 
and  the  inquiry  is  whether  the  trustee  is 
in  a  better  position  than  he  would  have  been 
without  them. 

The  general  doctrine  is  that  an  assignee  in 
a  general  assignment  under  a  state  statute  is 
neither  an  innocent  purchaser  nor  a  creditor 
having  a  lien  on  the  assigned  property,  but 
that,  like  a  trustee  in  bankruptcy,  he  stands 
in  the  shoes  of  his  insolvent,  and  is  pos- 
sessed of  no  greater  right.  It  seems,  how- 
ever, to  be  otherwise  in  Kansas.  In  With- 
row  V.  Citizens'  Bank,  55  Kan.  378,  40  Pac. 
639,  it  was  held  that  an  assignee  is  not 
merely  the  representative  of  the  'debtor,  but 
is  also  a  trustee  for  the  creditors,  in  wliom 
title  is  vested  by  the  deed  of  assignment,  and 
that  an  unfiled  chattel  mortgage  is  void  as 
against  the  right  so  secured  by  him.  The  ef- 
fect of  the  assignment  in  question  here  is  to 
be  determined  by  the  Kansas  law  (First 
Nat.  Bank  v.  Staake,  202  U.  S.  141,  60  L. 
ed.  967,  26  Sup.  Ct.  Rep.  580),  and  it  is  the 
same  upon  an  unfiled  contract  of  condition- 
al sale  as  upon  an  unfiled  chattel  mortgage. 
So,  had  no  bankruptcy  proceeding  been  in- 
stituted, the  assignee  would  have  prevailed 
over  the  wagon  company  in  a  contest  for  the 
possession  of  the  property.  Is  the  right  of 
the  assignee  available  to  the  trustee,  or 
was  it  wholly  destroyed  by  the  bankruptcy 
proceeding  T 

The  trustee  relies  upon  subdivisions  "a," 
26  L.R.A.(N.S.) 
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c,"  and  "f"  of  §  67  of  the  bankruptcy  act. 
The  last  of  these  authorizes  the  preserva- 
tion, for  the  benefit  of  the  bankrupt  estate, 
of  liens  obtained  through  legal  proceedings 
against  the  insolvent  debtor  within  four 
months  prior  to  the  filing  of  a  petition  in 
bankruptcy  against  him,  and  subdivision  "c" 
provides  for  the  subrogation,  under  certain 
conditions,  of  the  trustee  to  the  rights  of 
one  who  acquires  a  lien  by  a  suit  or  pro- 
ceeding at  law  or  in  equity  begun  against 
the  debtor  within  the  four  months'  period. 
There  is  difficulty  in  the  application  of  these 
provisions  to  the  case  at  bar.  Although  the 
right  of  the  assignee  under  the  assignment 
might  be  called  a  "lien"  in  the  sense  that 
it  is  a  right  to  resort  to  specific  property 
for  the  satisfaction  of  the  debts  of  the  as- 
signor, and  is  therefore  a  charge  upon  such 
property,  and,  while  the  assignment  pro- 
ceeding considered  in  its  entirety  may  be 
termed  a  "legal  proceeding,"  because,  under 
the  Kansas  law,  it  is  conducted  in  a  court 
of  record,  yet  it  is  a  voluntary  proceeding, 
and  is  not,  as  contemplated  by  the  provi- 
sions of  the  bankruptcy  act  above  referred 
to,  a  proceeding  against  the  insolvent  debtor. 
We  think,  however,  that  §  67a  is  sufficient- 
ly comprehensive  to  cover  the  case.  It  pro- 
vides: "Claims  which,  for  want  of  record 
or  for  other  reasons,  would  not  have  been 
valid  liens  as  against  the  claims  of  the 
creditors  of  the  bankrupt,  shall  not  be  liens 
against  his  estate." 

At  the  time  of  the  institution  of  the  bank- 
ruptcy proceeding,  the  creditors,  through  the 
assignee  as  their  representative,  had  ob- 
tained by  the  general  assignment,  which  was 
entirely  valid  under  the  local  law,  a  right  to 
have  the  property  now  in  controversy  sub- 
jected to  the  payment  of  their  debts,  to  the 
exclusion  of  the  claim  of  the  wagon  company 
under  its  unfiled  contract  of  conditional  sale. 
Because  the  assignment  was  superseded  by 
the  bankruptcy  proceeding,  it  does  not  fol- 
low that  no  rights  whatever  could  grow  out 
of  it.  True,  the  making  of  the  assignment 
was  an  act  of  bankruptcy;  but,  when  made, 
it  was  authorized  by  the  law  of  the  state, 
and  was  valid  until  done  away  with  by  a 
proceeding  that  took  precedence.  An  as- 
signment cannot  be  said  to  be  absolutely 
prohibited  by  the  bankruptcy  act,  irrespec- 
tive of  the  institution  of  a  bankruptcy  pro- 
ceeding. Randolph  v.  Scrugps,  190  U.  S.  633, 
637,  47  L.  ed.  1165,  1170,  23  Sup.  Ct.  Rep. 
710.  Though  the  title  of  a  trustee  in  bank- 
ruptcy to  the  property  he  takes  is  not  by 
w^ay  of  succession  to  that  of  an  assignee  un- 
der an  assignment  that  is  superseded,  yet  in 
such  cases  many  things  done  by  the  latter 
for  the  benefit  of  the  estate  may  be  retained 
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and  enjoyed  by  the  former.  As  already  ob' 
served,  the  assignee,  as  the  representative  of 
all  the  creditors,  had  secured  a  specific  right 
in  the  property  in  controversy  by  a  deed  of 
assignment  valid  under  the  Kansas  law;  and 
if  this  right,  beneficial,  as  it  is,  to  the  bank- 
rupt estate,  is  to  be  stricken  down,  it  must 
be  because  the  assignment  was  wholly  in- 
valid for  every  purpose,  and  the  invalidity 
related  back  to  the  date  of  the  deed.  That 
might  be  so  in  ease  of  actual  fraud,  but 
there  was  no  such  element  in  the  particular 
transaction.  In  Randolph  v.  Scruggs,  supra, 
the  court,  in  eonaadering  the  effect  of  a  gen- 
eral assignment  honestly  made,  rejected  the 
doctrine  of  constructive  fraud.  The  court 
said:  "It  had  no  general  fraudulent  in- 
tent. It  was  voidable  only  in  case  bankrupt- 
cy proceedings  should  be  begun.  At  the  time 
when  it  was  made  the  institution  of  such 
proceedings  was  uncertain.  It  seems  to  us 
it  would  be  a  hard  and  subtle  construction 
to  say,  as  seems  to  have  been  thought  in 
Bartlett  ▼.  Bramhall,  3  Gray,  257,  260,  that 
when  they  were  instituted  they  not  only 
avoided  the  assignment,  but  made  it  illegal 
by  relation  back  to  its  date,  when,  if  they 
had  not  been  started,  it  would  have  re- 
mained perfectly  good." 

Again:  "But  the  assignee  is  acting  law- 
fully in  what  he  does  before  proceedings  in 
bankruptcy  are  begun,  and,  although  it  may 
be  assumed  that  the  avoidance  of  the  as- 
signment relates  back  to  the  date  of  the 
deed,  still,  so  far  as  his  services,  or  services 
procured  by  him,  tend  to  the  preservation  or 
benefit  of  the  estate,  the  mere  fiction  of  re- 
lation is  not  enough  to  forbid  an  allowance 
for  them." 

See  also  the  opinion  of  this  court  in  Sum- 
mers V.  Abbott,  58  C.  C.  A.  352,  122  Fed. 
36. 

We  think  that  a  title  or  lien  acquired  by 
an  assignee  under  a  general  assignment  valid 
according  to  the  law  of  the  state  where  it 
is  made,  that  is  to  the  advantage  of  the  es- 
tate when  it  has  passed  into  bankruptcy,  is 
not  necessarily  destroyed  by  the  supersession 
of  the  assignment  proceeding,  but  that,  upon 
the  order  of  the  court  of  bankruptcy,  it  may 
be  retained  by  th'e  trustee  for  the  benefit  of 
the  creditors.  This  conclusion  is  in  har- 
mony with  the  object  sought  by  express  pro- 
visions of  the  bankruptcy  act  for  the  preser- 
vation of  liens  obtained  in  judicial  proceed- 
ings against  the  debtor,  and  it  is  a  fair  cor- 
ollary of  the  settled  rule  allowing  the  as- 
signee compensation  for  acts  that  are  bene- 
ficial to  the  estate  which  afterward  passes 
to  the  trustee. 

The  petition  is  denied. 
26  LJLA.(NJ9.) 
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PAUL  ZOLTOVSKI,  by  Next  Friend,  Plff. 

in  Error., 

V. 

FRANCIS  GZELLA, 
(159  Mich.  620,  124  N.  W.  527.) 

Automobile  —  negligence  —  vloiation  of 
ordinance. 

1.  Running  an  automobile  on  the  public 
streets  at  night  without  lights,  in  viola- 
tion of  the  statutory  requirements,  is  evi- 
dence of  negligence. 

Negligence— boy  playing  In  street. 

2.  A  thirteen-year-old  boy  at  play  in  the 
street  is  guilty  of  negligence  in  becoming 
so  engrossed  in  his  p&y  that  he  attempts 
to  run  across  the  street  directly  in  front  of 
an  approaching  automobile,  without  tak- 
ing any  precaution  to  see  if  such  a  machine 
or  other  vehicle  is  approaching. 

(February  3,  1910.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  defend- 
ant's favor  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Afiirmed. 
The  facts  are  stated  in  the  opinion. 

Note,  —  Negligence  of  child  in  running 
in  front  of  automobile. 

It  is  for  the  jury  to  determine  whether 
it  was  contributory  negligence  for  a  boy 
twelve  years  of  age  to  throw  a  ball,  and 
run  into  a  street  to  catch  it,  where  he  was 
struck  by  an  automobile  running  at  full 
speed  without  giving  warning,  and  as  it  ap- 
proached the  boy  it  suddenly  "twitched* 
and  hit  him.  Turner  v.  Hall,  74  N.  J.  L. 
214,  64  Atl.  1060. 

So,  where  a  boy  eleven  years  of  age,  with- 
out looking  either  way,  started  to  run 
across  a  street,  and  was  struck  by  an  auto- 
mobile running  upon  the  wrong  side  of  the 
street,  at  an  excessive  speed,  although  it  was 
76  feet  distant  when  he  started,  and  other 
boys  with  whom  he  was  playing  shouted 
"lookout,"  it  was  for  the  jury  to  deter- 
mine whether  the  child  exercised  such  care 
as  could  be  reasonably  expected  from  one 
of  his  age,  judgment,  and  experience.  Lynch 
V.  Shearer  ( Conn. )  75  Atl.  88. 

The  trial  court,  in  a  charge  to  the  jury 
in  Thies  v.  Thomas,  77  N.  Y.  Supp.  276 
(which  was  an  action  to  recover  damages 
for  the  death  of  a  boy  between  six  and  seven 
years  of  age  who  was  run  over  by  defend- 
ant's automobile),  stated,  among  other 
things,  that,  if  the  automobile  came  upon 
him  under  circumstances  calculated  to  pro- 
duce fright  or  terror,  and  which  was  there- 
by produced,  and  caused  an  error  of  judg- 
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Messrs.  Sloman  &  Sloman,  for  plaintif! 
iu  error: 

If  it  were  undisputed  that  plaintiit  had 
not  looked  in  the  direction  in  which  the 
automobile  was  approaching,  there  is  still 
a  question  for  the  jury  to  say  whether  plain- 
tiff failed  to  use  due  care  in  not  looking 
in  that  direction. 

Graham  v.  Evening  Press  Co.  135  Mich. 
298,  97  N.  W.  697. 

There  is  no  imperative  rule  to  require  a 
pedestrian  when  lawfully  using  the  public 
ways,  continually  to  be  looking  or  listening 
to  ascertain  if  auto  cars  are  approaching, 
under  the  penalty  mat,  upon  failing  so  to 
do,  if  he  is  injured,  his  own  negligence 
must  be  presumed. 

Gerhard  v.  Ford  Motor  Co.  165  Mich.  618, 
20  L.R.A.(N.S.)  232,  119  N.  W.  904;  Rob- 
bins  V.  Springfield  Street  R.  Co.  165  Mass. 
30,  42  N.  E.  334. 

Messrs.  Brennan,  Donnelly,  &  Van  De 
Kark,  for  defendant  in  error: 

The  negligence  of  the  plaintiff  in  not  look- 
ing was  the  sole  cause  of  the  accident. 

Henderson  v.  Detroit  Citizens*  Street  R. 
Co.  116  Mich.  368,  74  N.  W.  625. 

Hooker,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  is  a  boy  thirteen  years  old. 
He  was  playing  tag  in  a  public  street,  and, 
having  tagged  a  companion,  started  to  run 
across  the  street  pursued  by  the  older  boy. 
As  he  crossed,  he  ran  into  or  was  struck  by 


an  automobile  driven  by  the  defendant. 
There  was  testimony  tending  to  show  that 
the  car  struck  him.  If  so,  it  is  clearly  de- 
monstrable  that  he  ran  directly  in  front  of 
the  car,  and  was  struck,  while  his  compan- 
ion saw  the  car,  and  stopped  before  getting 
in  the  way  of  danger.  The  accident  hap- 
pened about  30  feet  from  the  intersection  of 
two  streets,  at  a  place  well  lighted  by  an  arc 
and  other  lights.  There  is  evidence  tending 
to  show  that  there  were  no  lights  on  the 
machine.  After  the  boy  was  struck,  the  ma- 
chine ran  but  little  more  than  its  length. 
Only  one  witness,  a  woman,  testified  to  the 
speed  of  the  machine.  She  said  it  ran  "a 
good  deal  faster  than  a  horse  trots.  It  went 
pretty  fast."  The  negligence  claimed  is  (1) 
excessive  speed;  (2)  absence  of  lights  on  the 
car.  The  learned  circuit  judge  held  that  the 
testimony  would  not  justity  the  finding  of 
excessive  speed,  either  as  exceeding  the  stat- 
utory limit  or  as  unreasonable,  and  that  the 
absence  of  lights  on  the  machine  did  not 
contribute  to  the  injury,  because  the  boy 
did  not  look  toward  the  automobile.  He 
also  found  that  the  plaintiff  was  guilty  of 
contributory  negligence,  in  that  he  ran  im- 
mediately in  front  of  the  machine,  and  he 
directed  a  verdict  for  the  defendant,  and 
plaintiff  has  appealed. 

We  are  of  the  opinion  that  excessive 
speed  was  not  proved;  t.  e.,  that  it  does  not 
appear  that  the  statutory  limit  was  exceed- 
ed, nor  is  there  testimony  which  shows  an 
unreasonable    speed.      We    think,    however. 


ment  by  which  the  boy  ran  in  front  of  the 
vehicle,  it  was  not  contributory  negligence; 
although,  if  he  possessed  sufficient  discre- 
tion and  ability,  so  that  he  could  be  left 
alone  in  a  street  with  a  reasonable  degree 
of  safety,  he  was  bound  to  exercise  that  de- 
gree of  care  which  could  be  reasonably  ex- 
pected of  one  of  his  age  and  condition,  un- 
der such  circumstances,  and  a  failure  to 
do  so  would  be  contributory  negligence. 

Where  a  child  nine  years  old  was  not  per- 
mitted to  testify  upon  the  trial  because  he 
did  not  possess  sufficient  intelligence  to  un- 
derstand the  nature  of  an  oath,  he  was  not 
bound  to  exercise  the  same  degree  of  care 
as  a  mature  person;  and  the  question 
whether  he  exercised  the  care  to  be  ex- 
pected of  one  of  his  years,  in  order  to  avoid 
being  struck  by  an  approaching  automobile, 
is  for  the  jurv.  Gross  v.  Foster,  134  App. 
Div.  243,  118  *N.  Y.  Supp.  889. 

But  it  was  held  in  Verdon  v.  Crescent 
Automobile  Co.  (N.  J.  L.)  76  Atl.  346, 
that  a  boy  seven  years  old,  of  ordinary  in- 
telligence sufficient  to  permit  him  to  be 
sw^orn  and  testify  regarding  occurrences  re- 
sulting in  his  injury,  is  not  exempted  from 
exercising  ordinary  care  in  approaching  a 
known  dan«rer,  and  he  cannot  recover  if  it 
appears  that  he  was  sui  juris,  and  that  he 
was  the  heedless  instrument  of  his  own  in- 
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juries,  incurred  by  running  from  the  west  to 
the  east  side  of  a  road  to  pick  up  a  ball 
where,  as  he  started  back  to  the  west  side 
of  the  road  he  saw  an  automobile  which 
was  about  75  feet  distant  and,  after  pro- 
ceeding about  15  feet  in  that  direction,  and 
after  the  driver  of  the  car  had  changed  its 
course  so  as  to  avoid  him,  he  suddenly 
turned  and  ran  toward  the  east  so  as  to 
bring  him  within  the  machine's  course,  the 
driver  of  which  turned  it  sharply  toward 
the  east,  notwithstanding  which  he  was  un- 
able to  avoid  striking  the  boy. 

But  in  Jordan  v.  American  Sight  Seeing 
Coach  Co.  129  App.  Div.  313,  113  N.  Y. 
Sup.  786,  it  was  held  contributory  negli- 
gence for  a  boy  twelve  years  of  age  to  run 
suddenly  into  a  street  in  the  middle  of  a 
block,  to  pick  up  a  ball  that  had  rolled 
therein,  who,  while  so  doing,  was  struck 
and  killed  by  an  automobile  which  was 
operated  in  a  careful  manner. 

As  to  the  duty  of  a  pedestrian  in  a  street 
to  watch  for  automobiles,  see  the  case  note 
to  Gerhard  v.  Ford  Motor  Co.  20  L.R.A. 
(N.S.)   232. 

As  to  the  duty  of  pedestrians,  including 
children,  when  crossing  or  traveling  upon  a 
public  street,  to  avoid  passing  teams,  see 
the  case  note  to  Borg  v.  Spokane  Toilet 
Supply  Co.  19  L.R.A.(N.S.)  160. 
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that  proof  of  an  absence  oi  lights  on  the  car 
was  testimony  tending  to  prove  negligence 
under  our  decisions,  in  view  of  the  statu- 
tory requirements.  The  evidence  indicates 
that  the  bdy  was  careless  in  not  seeing  the 
car.  If^  as  the  learned  circuit  judge  said  in 
his  charge,  the  boy  testified  in  answer  to  a 
question  that  was  asked  him  that  he  did  not 
look,  but  was  intent  on  his  play«  it  would 
establish  his  contributory  negligence.  This 
proof  is  not  to  be  found  in  the  record,  but 
it  does  not  appear  that  all  of  the  testimony 
is  in  the  record,  and  we  must  take  the  state- 
ment of  the  circuit  judge  as  true.  But  aside 
from  that,  all  of  the  testimony  shows  that 
the  plaintiff  carelessly  ran  immediately  in 
front  of  the  machine.  The  boy  who  was 
chasing  said:  "I  did  not  see  the  automo- 
bile only  just  as  it  struck  Paul.  That  is 
all  I  can  say.  I  know  that  I  had  been  stand- 
ing on  the  side  of  the  street,  and  all  at  once 
Paul  tagged  me  and  scooted  across  the  street 
as  fast  as  he  could  because  I  was  after  him, 
and  I  intended  to  catch  him.  I  wanted  to 
make  him  *It.' " 

Q.  And  just  the  instant  he  got  out  in  the 
road,  the  automobile  was  there,  too? 

A.  Yes,  sir. 

Q.  It  stopped  instantly? 

A.  Yes,  sir. 

Q.  It  didn't  run  3  feet? 

A.  No;  it  didn't  run  nothing  at  all.  As 
soon  as  it  run  over  him,  he  stopped. 

The  bov  and  the  machine  reached  the  same 
point  in  the  highway  at  the  same  instant. 
Neither  boy  saw  the  machine,  but  the  one 
behind  the  plaintiff  had  his  attention  called 
to  it  by  its  striking  the  plaintiff,  who  was 
just  far  enough  in  advance  of  him  to  get  hit. 

The  only  question  is  one  of  law.  Was  it 
contributory  negligence  in  a  thirteen-year- 
old  boy  to  become  so  engrossed  in  play  as  to 
run  across  a  city  street,  and  immediately 
in  front  of  an  approaching  automobile,  with- 
out thought  to  look  to  see  whether  such  a 
machine  or  any  other  vehicle  was  approach- 
ing T  In  Henderson  v.  Detroit  Citizens'  Street 
R.  Co.  116  Mich.  368,  74  N.  W.  626,  an 
eight-year-old  boy  ran  into  the  front  end  of 
a  street  car.  In  that  case  his  view  was  more 
or  less  obstructed  by  a  coal  wagon  or  an- 
other car  going  in  a  direction  opposite  to 
that  of  the  car  that  he  ran  into,  and  which 
wagon  or  car  he  ran  behind  in  his  approach 
to  the  track.  Mr.  Justice  Montgomery  said : 
"It  was  but  common  prudence  in  crossing 
such  a  thoroughfare  to  look,  not  only  for 
the  car,  but  for  any  vehicle  which  might  be 
coming.  Injury  would  have  occurred  from 
collision  with  an  ordinary  wagon  just  as 
surely  as  from  running  into  this  car,  and, 
from  the  testimony  of  the  lad  himself,  he 
had  intelligence  enough  at  the  time  to  know 
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this.  Why,  then,  should  it  be  left  for  the 
jury  to  say  that  he  had  not?"  See  also 
Ecliff  v.  Wabash,  St.  L.  &  P.  R.  Co.  64  Mich. 
203,  31  N.  W.  180. 

While  the  injury  to  this  child  necessarily 
arouses  the  sympathy  of  all  observers,  it 
does  not  warrant  the  imposition  of  damages 
upoii  one  who  is  not  shown  to  have  been 
blamable  in  the  premises.  A  verdict  in  this 
case  would  be,  as  the  judge  well  said,  a  be- 
stowal by  the  jury  of  "charity  from  another 
man's  pocket." 

The  judgment  is  affirmed. 


MINNESOTA  SUPREME  COURT. 

GRINNELL-COLLINS   COMPANY,   Respt., 

•     V. 

CHICAGO,   MILWAUKEE,    &    ST.    PAUL 
RAILWAY  COMPANY. 


ILLINOIS    CENTRAL    RAILWAY    COM- 
PANY, Impleaded,  etc.,  Appt. 

(—  Minn.  — ,  124  N.  W.  377.) 

Carrier  —  injury  to  consignment  — 
rights  of  commission  merchant  con- 
signee. 

1.  Where  property  is  consigned  to  a  com- 
mission merchant  for  sale,  without  any  pre-^ 
vious  contract  or  any  advances  made  to  the 
shipper,  the  consignee  acquires  no  general 
or  special  ownership  in  the  property  before 
its  delivery  to  him,  and  cannot  maintain  an 
action  to  recover  for  damages  to  the  prop- 
erty in  transit. 

Same  —  real  party  in  interest. 

2.  Chapter  466,  p.  715,  Gen.  Laws  1907, 
does  not  change  the  rule  that  an  action 
may  be  prosecuted  only  by  a  real  party  in 
interest. 

(January  21,  1910.) 

Headnotes  by  O'Brien,  J. 

— — ^ 
Note,  —  Right  of  agent,  faotor,  hrolC' 
eVf  or  comntisaion  merchant  to 
whom  goods  are  consigned  for  sale, 
to  fnaintain  action  against  a  common 
carrier  for  damage  to  or  loss  of  goods 
during  transit. 

Right  of  consignee — in  general. 

The  general  doctrine  has  been  stated  that 
a  consignee  of  goods  as  such  has  such  an 
interest  therein  as  will  entitle  him  to  main- 
tain an  action  against  a  common  carrier 
for  injuries  thereto  during  transit.  Texas 
&  P.  R.  Co.  V.  Turner,  43  Tex.  Civ.  App. 
608,  97  S.  W.  509;  Southern  Exp.  Co.  v. 
Armstead,  50  Ala.  352;  Missouri  P.  R.  Co. 
v.  Peru-Van  Zandt  Implement  Co.  73  Kan. 
295,  6  L.R.A.(N.S.)  1058,  117  Am.  St.  Rep. 
468,  85  Pac.  408,  87  Pac.  80,  9  A.  &  E.  Ann. 
Cas.  700;  and  see  exhaustive  note  to  Ram- 
sey &  G.  Mfof.  Co.  V.  Kelsea,  22  L.R.A.  415. 
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APPEAL  by  defendant  Illinois  Central 
R.  Company  from  an  order  of  the  Dis- 
trict Court  for  Hennepin  County  granting  a 
new  trial  after  verdict  for  defendants  in  an 
action  brought  to  recover  damages  for  inju- 
ries to  perishable  freight  while  in  defend- 
ants' possession  for  transportation,  alleged 
to  have  been  caused  by  negligent  delay  in 
forwarding.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Richard  &  Coe,  for  appellant: 

Ownership  determines  the  right  to  sue. 

4  Elliott,  Railroads,  2d  ed.  §  1692;  Hutch- 
inson, Carr.  3d  ed.  §§  1304-1320;  Jarrett 
V.  Great  Northern  R.  Co.  74  Minn.  479,  77  N. 
W.  304;  Dyer  v.  Greit  Northern  R.  Co.  51 
Minn.  347,  38  Am.  St.  Rep.  606,  53  N.  W. 
714;  Benjamin  v.  Levy,  39  Minn.  11,  38  N. 
W.  702;  Bank  of  Litchfield  v.  Elliott,  83 
Minn.  471,  86  N.  W.  454;  Kelsea  v.  Ramsey 
A  G.  Mfg.  Co.  65  N.  J.  L.  320,  22  L.R.A. 
429,  26  Atl.  907;  Thomp.  Neg.  Revised  ed. 
§§  7420,  7422. 

A  commission  dealer  or  factor  to  whom 
the  goods  have  been  consigned  for  sale  has 
iDO  title  in  the  goods  themselves,  and  no 
iright  to  maintain  action,  and  such  lien  as  he 


may  have  for  his  commission  or  for  advan- 
ces he  may  have  made  is  discharged  upon 
payment  thereof. 

12  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  676, 
§  6 ;  5  Am.  &  Eng.  Enc.  Law,  p.  680 ;  7  Am. 
&  Eng.  Enc.  Law,  p.  687;  Kelsea  y.  Ramsey 
&  G.  Mfg.  Co.  supra. 

Mr.  Walter  Holsinger,  for  respondent: 

The  plaintiff  has  standing  in  a  court  of 
law  to  bring  the  action. 

6  Cyc.  Law  &  Proc.  p.  510;  Boston  &  M. 
R.  Co.  y.  Warrior  Mower  Co.  76  Me.  261; 
Missouri  P.  R.  Co.  v.  Peru-Van  Zandt  Im- 
plement Co.  73  Kan.  296,  6  L.R.A.(N.S.) 
1068,  117  Am.  St.  Rep.  468,  85  Pac.  408,  87 
Pac.  80,  9  A.  &  E.  Ann.  Cas.  790;  Walter  v. 
Alabama  G.  S.  R.  Co.  142  Ala.  474,  S9  So.  87; 
Southern  Exp.  Co.  v..Armstead,  50  Ala.  350; 
United  States  Exp.  Co.  v.  Council,  84  111. 
App.  491 ;  Great  Western  R.  Co.  v.  McComas, 
33  111.  186;  Moran  v.  Portland  Steam  Pack- 
et Co.  36  Me.  56;  Murray  v.  Warner,  65  N. 
H.  646,  20  Am.  Rep.  227;  Mobile  &  G.  R. 
Co.  V.  Williams,  54  Ala.  168;  3  Hutchinson, 
Carr.  §  1305;  Ober  v.  Indianapolis  k  St.  L. 
R.  Co.  13  Mo.  App.  81;  Adams  v.  Bissell, 
28  Barb.  382;  Kirkpatrick  v.  Kansas  City, 


In  Southern  Exp.  Co.  v.  Armstead,  supra, 
the  rule  was  stated  that  a  consignee  of 
jgoods  has  a  right  to  sue  for  their  loss  by  a 
carrier  during  transit,  notwithstanding  an- 
other party  may  be  the  owner  of  them;  and 
the  court  said  that  the  obligation  on  the 
part  of  the  carrier  was  to  deliver  to  him, 
and  generally  the  property  vested  in  him  by 
the  mere  delivery  of  the  carrier,  and  that, 
although  the  absolute  or  general  owner  of 
personal  property  may  support  an  action 
for  injury  thereto,  if  he  has  the  right  of 
immediate  possession,  this  does  not  neces- 
sarily devest  the  right  of  a  consignee  to 
sue,  notwithstanding  he  has  never  had  the 
actual  possession. 

This  doctrine,  however,  has  been  denied, 
and  the  rule  has  been  asserted  that  a  mere 
consignee  having  no  interest  in  the  con- 
signed goods  cannot  maintain  an  action 
against  a  carrier  for  injury  thereto  during 
transit.  Ogden  v.  Coddington,  2  E.  D. 
Smith,  317;  Jones  v.  Sims,  6  Port.  (Ala.) 
138;  Coombs  v.  Bristol  A  E.  R.  Co.  3 
Hurlst.  &  N.  510. 

The  application  of  the  general  doctrine 
that  a  mere  consignee  may  sue  the  carrier 
for  injuries  to  the  consigned  goods  during 
transportation  sustains  the  right  of  a  fac- 
tor, broker,  or  agent  to  whom  the  consignee 
has  consigned  goods  for  sale,  to  sue  the  car- 
rier for  damages  thereto  during  transporta- 
tion. The  cases  denying  the  right  of  a 
mere  consignee  to  sue  a  carrier,  however, 
would  not  be  authority  against  the  right 
of  a  consignee  to  sue  where  such  consignee 
was  an  agent,  factor,  or  broker  for  the  con- 
signor. The  foregoing  cases  on  the  ques- 
tion are  not  exhaustive  of  the  general  sub- 
ject and  have  been  referred  to  for  their  gen- 
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eral  bearing  on  the  subject  under  consid- 
eration. It  is  intended,  in  general,  to  con- 
fine the  note  to  specific  cases  considering 
the  right  of  a  factor,  broker,  or  agent  to 
sue  as  consignee. 

Where  consignee  is  agent,  factor,  or  broker 

for  consignor. 

The  general  doctrine  is  asserted  in  Mis- 
souri P.  R.  Co.  V.  Peru-Van  Zandt  Imple- 
ment Co.  supra,  that  an  agent,  broker, 
bailee,  or  other  person  having  rights  in 
property  being  transported  by  a  common 
carrier,  may  maintain  an  action  for  injuries 
thereto  during  transportation,  and  recover 
both  for  himself  and  the  general  owner. 
It  was  said  that,  where  the  title  to  the 
property  shipped  was  in  the  consignor,  and 
it  had  consigned  and  forwarded  same  to 
consignee  to  sell  for  a  specified  commission, 
and  account  to  it  for  such  property  at  a 
specified  price,  and  the  consignee  was  to 
pay  the  freight,  that  this  contract,  while  it 
did  not  change  the  title  in  the  consigned 
property,  gave  the  consignee  such  a  special 
property  therein  as  to  enable  him  to  main- 
tain an  action  in  his  own  name  against  the 
carrier  for  injuries  thereto  in  shipment. 

And  although  the  title  to  the  property  is 
in  the  consignor,  yet  where  such  property  is 
consigned  and  forwarded  to  another  by  vir- 
tue of  a  contract  by  which  the  consignee  is 
to  sell  it  for  a  specified  commission,  and  is 
also  to  pay  the  freight,  he  has  such  a  spe- 
cial property  in  the  consigned  goods  as  will 
entitle  him  to  maintain  an  action  in  his 
name  against  a  carrier,  for  damages  re- 
sulting from  delay  by  the  carrier  in  trans- 
porting the  goods.    In  such  case  he  may  re- 
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St.  A,  J.  C.  B.  R.  Co.  86  Mo.  341;  Thomp. 
N^.  §  7421. 

Chapter  466  of  the  Laws  of  1907  gives  to 
a  eonsignee  of  goods  the  right  to  maintain 
such  an  action. 

Baltimore  &  0.  S.  W.  R.  Co.  ▼.  Tripp,  176 
ni.  251,  51  N.  E.  833;  Thigpen  v.  Mississippi 
C.  R.  Co.  32  Miw.  347 ;  Christie  v.  Life  In- 
demnity &  Invest.  Co.  82  Iowa,  360,  48  N.  W. 
94;  Adams  v.  New  York,  192  U.  S.  585,  48 
L.  ed.  675,  24  Sup.  Ct.  Rep.  372;  Fong  Yue 
Ting  V.  United  States,  149  U.  S.  698,  37  L. 
ed.  905,  13  Sup.  Ct.  Rep.  1016. 

O'Brien,  J.,  delivered  the  opinion  of  the 

court : 

A  car  load  of  strawberries  was  consigned 
at  Independence,  La.  to  the  plaintiff  in 
Minneapolis,  for  the  purpose  of  sale  and  dis- 
tribution on  commission,  for  the  consignor's 
account.  Alleging  that  the  fruit  was  deliv- 
ered in  good  condition  to  the  Illinois  Cen- 
tral Railroad  Company,  the  initial  carrier, 
April  9,  1907,  and  because  of  defendant's 
negligence  arrived  in  a  decayed,  bruised, 
and  unmarketable  condition  at  Minneapolis, 


action  against  both  of  the  carriers  handling 
the  shipment. 

After  its  arrival  the  fruit  was  taken  by 
different  commission  firms  in  Minneapolis, 
each  of  which  disposed  of  the  portion  taken 
by  it,  and,  before  the  commencement  of  this 
action,  accounted    directly    to  the    shipper. 

Mr.  Metz,  the  secretary  of  the  plaintiff, 
testified: 

Q.  Supposing  there  was  a  loss  on  the  ship- 
ment of  these  berries,  was  that  loss  to  be 
borne  by  the  men  at  the  other  end  of  the 
line,  who  shipped  them? 

A'.  We  would  only  lose  the  difference  of 
commission,  whatever  the  commission  would 
be  in  the  increased  sale;  that  is  all. 

Q.  In  other  words,  Mr.  Metz,  the  plaintiff 
in  this  case,  Grinnell-Collins  Company,  was 
simply  the  broker  to  whom  these  berries 
were  shipped? 

A.  We  are  the  agents  of  these  people. 

Q.  You  charge  a  commission? 

A.  Yes,  sir. 

Q.  For  your  services  in  the  sale  of  the 
berries  ? 


April  15,  1907,  the  plaintiff  commenced  this       A.  A  commission;  yes. 


cover  not  only  his  damages,  but  also  dam- 1  It  has,  however,  been  held  that  a  con- 
ages  thereby  occasioned  the  consignor.  Bos-  signee  has  no  cause  of  action  against  a  car- 
ton &  M.  R.  Co.  V.  Warrior  Mower  Co.  76 


Me.  251. 

Where  goods  were  consigned  to  a  third 
person  with  instructions  to  dispose  of  the 
same,  and  use  the  proceeds  for  certain  pur- 
poses, among  which  was  to  liquidate  a 
standing  account  between  the  parties,  which 
was  in  favor  of  the  consignee,  it  was  held 
in  Griffith  v.  Ingledew,  6  Serg.  &  R.  429,  9 
Am.  Dec.  444,  that,  inasmuch  as  the  bill 
of  lading  ran  to  the  consignee,  the  legal 
title  to  the  goods  was  thereby  vested  in  him, 
and  hence  he  was  entitled  to  sue  the  car- 
rier for  negligence  in  the  carriage  of  such 
goods,  although  the  invoices  showed  that 
the  consignor  was  the  real  owner,  and  he 
had  paid  the  freight. 

And  Missouri  P.  R.  Co.  v.  Peru-Van 
Zandt  Implement  Co.  supra,  holds  that, 
where  a  consignee  of  goods  is  a  commission 
agent  or  a  factor  for  the  consignor  for  their 
sale,  he  has  such  an  interest  therein  as  will 
entitle  him  to  maintain  an  action  against 
the  carrier  for  the  conversion  of  the  goods, 
or  damage  thereto  by  delay  in  transporta- 
tion. 

Under  a  Missouri  statute  which  permits 
an  action  either  in  the  name  of  the  real 
party  in  interest  or  by  a  trustee  of  any 
express  trust,  a  consignee  of  goods  acting 
as  factor  for  the  consignor  may  maintain 
an  action  against  the  carrier  for  damages 
thereto  during  transit,  where  he  contracts 
with  the  carrier  for  their  delivery  to  him  at 
a  designated  place.  Wolfe  v.  Missouri  P. 
R.  Co.  97  Mo.  473,  3  L.R.A.  639,  10  Am.  St. 
Rep.  331,  11  S.  W.  49. 
26  LJLA.(N.S.) 


rier  for  failure  to  deliver  goods  consigned 
for  sale  by  him  as  agent  of  the  consignor. 
Whaley  v.  Atlantic  Coast  Line  R.  Co.  (S. 
C.)  65  S.  E.  1022. 

Where  consignee  as  agent,  factor,  or  broker 
has  made  advances  to  consignor. 

Where  a  commission  merchant,  factor,  or 
broker  is  the  consignee  of  goods  to  be  sold 
on  commission,  and,  by  reason  of  this  fact, 
he  has  made  advances  thereon  to  the  con- 
signor, he  has  such  a  special  interest  in  the 
property  as  to  authorize  him  to  maintain 
an  action  against  the  carrier  for  injury 
thereto  during  transportation.  Valle  v.  t 
Cerre,  26  Mo.  688,  88  Am.  Dec  161;  Bur- 
ritt  V.  Rench,  4  McLean,  325,  Fed.  Cas.  No.  r 
2,201. 

So,  where  a  consignee  of  grain  to  be  sold 
by  him  upon  a  commission  is  also  the  hold- 
er of  the  bill  of  lading  upon  which  he  has 
made  advances  to  the  consignor,  he  has 
such  an  interest  in  the  grain  consigned  as 
will  entitle  him  to  maintain  an  action 
against  the  carrier  for  damages  to,  or  a 
loss  of,  the  grain  while  being  transported.  ^ 
Adams  v.  Bissell,  28  Barb.  382.  ^ 

And  where  a  carrier  required  the  con- 
signee to  pay  freight  upon  the  consigned 
goods,  and  he  is  responsible  for  the  goods, 
he  is  properly  considered  a  consignee  for 
value,  and  is  authorized  to  sue  the  carrier 
for  any  shortage  in  the  goods  through  the 
fault  of  the  carrier.  Thomas  v.  Atlantic  ^ 
Coast  Line  R.  Co.  (S.  C.)  67  S.  E.  908. 


44U 


MINNESOTA  SUPREME   COURT. 


jAlf.» 


Q.  Based  upon  the  amount  received  for 
the  berries? 

A.  Yes,  sir. 

Q.  You  are  termed  commission  mer- 
chants ? 

A.  Yes,  sir. 

Q.  Selling  on  commission? 

A.  Yes,  sir. 

When  recalled  he  said: 

Thirty-eight  cases  of  quarts  and  twenty- 
eight  and  one-half  or  twenty-five  and  one- 
half  cases  of  pints  were  put  in  this  car  for 
our  firm,  the  plaintiff  in  this  suit.  We  sold 
those  for  $162.48,  and  that  is  all  the  berries 
our  firm^  the  plaintiff,  received  from  this 
car.  We  remitted  to  the  shippers  the  pro- 
ceeds of  these  berries,  less  our  commission 
and  freight  charges. 

Q.  So  that  there  is  still  nothing  due  your 
firm,  the  plaintiff,  from  the  shippers  on  ac- 
count of  them? 

A.  Only  the  increased  commission  that  we 
would  get  by  naving  a  better  sale. 

Q.  These  berries  were  consigned  to  your 
firm  on  a  commission  basis? 

A.  Yes,  sir, 

Q.  Based  upon  proceeds? 

A.  Yes,  sir. 

Q.  You  have  stated  the  amount  which 
your  firm  received? 

A.  Yes,  sir. 

Q.  You  took  out  your  commission  and  the 
freight  charges,  and  remitted  the  balance  to 
the  shippers  at  the  other  end  of  the  line? 

A.  Yes,   sir. 

Q.  You  make  no  claim  on  account  of  this 
freight  bill? 

A.  No,  sir;  whatever  that  was,  has  all 
been  paid. 

Mr.  Callendar,  of  the  firm  of  Callendar 
Vanderhoof  Company,  testified  to  the  re- 
ceipt by  his  firm  of  some  of  the  fruit,  saying 
that  part  of  the  berries  in  the  car  were  re- 
ceived and  sold  by  his  firm,  an  account  of 
which  was  kept  and  accounted  for  to  the 
shipper  at  the  other  end  of  the  line.  Mr. 
Gamble,  of  the  firm  of  Gamble  Robinson 
Commission  Company,  testified  to  the  re- 
ceipt of  some  of  the  fruit,  and  the  report 
to  the  shippers  after  the  sale.  After  this 
evidence  was  received  a  motion  to  dismiss 
was  denied.  After  all  the  evidence  was  in, 
the  defendants  requested  an  instruction  in 
their  favor,  which  was  also  denied.  The  jury 
returned  a  verdict  in  favor  of  both  defend- 
ants, and  a  new  trial  was  granted  for  errors 
of  law  as  to  the  defendant  Illinois  Central 
Railroad  Company;  the  action  having  been 
dismissed  as  to  the  Chicago,  Milwaukee,  & 
St.  Paul  Railway  Company. 

A  consideration  of  the  claim  that  the 
plaintiff  had  no  interest  or  ownership,  gen- 
eral or  special,  in  the  property  damaged, 
26  L.R.A.(N.S.) 


has  led  us  to  the  conclusion  that  the  posi- 
tion of  the  appellant  in  that  respect  must 
be  sustained.  Section  4053,  Rev.  Laws  1905, 
requires  that,  except  when  otherwise  ex- 
pressly provided  by  law,  every  action  shall 
be  prosecuted  in  the  name  of  the  real  party 
in  interest.  Obviously  the  actual  owner  of 
property  is  a  proper  plaintiff;  but  another, 
although  not  the  owner,  may  have  rights 
in,  or  may  bear  a  relation  to,  the  property 
which  will  authorize  an  action  by  him  for  its 
possession,  its  value,  or  for  damages  done 
to  it.  The  statute  was  not  intended  to  ob- 
struct the  administration  of  law,  but  to 
bring  before  the  court  a  party  rightfully 
interested  in  the  litigation,  so  that  only 
real  controversies  be  presented,  and  judg- 
ments, when  entered,  be  binding  and  conclu- 
sive. Therefore,  where  the  plaintiff  has  pos- 
session, as  agent,  factor,  or  bailee,  he  has  a 
special  ownership  in  the  property,  and,  if  it 
is  taken  from  him,  or  damaged  by  the  wrong- 
ful act  of  another,  he  may  maintain  an  ac- 
tion for  the  loss.  Brown  v.  Shaw,  51  Minn. 
266,  53  N.  W.  633,  and  cases  cited. 

The  fruit  claimed  to  have  been  damaged 
in  transit  was  consigned  to  plaintiff  for  sale 
on  commission.  The  evidence  does  not  indi- 
cate any  special  contract  with  reference  to 
it.  Each  of  the  commission  merchants  in 
Minneapolis  who  handled  any  part  of  the 
shipment  accounted  directly  to  the  shipper. 
No  advances  were  made  by  the  plaintiff  to 
the  owner,  except  the  payment  of  the  freight 
charges  after  the  fruit  had  arrived  in  Min- 
neapolis. Before  the  commencement  of  this 
suit  the  plaintiff  had  fully  accounted  to  the 
shipper.  When  asked  as  to  anything  still 
due  the  plaintiff,  Mr.  Metz  said,  "Only  the 
increased  commission  that  we  would  got  by 
having  a  better  sale."  This  was  not  an  ac- 
tion to  recover  lost  profits,  by  plaintiff  in 
its  own  right,  but  was  to  recover,  as  owner, 
damages  for  injury  to  personal  property, 
and  must  be  determined  upon  that  theory. 

The  consignee  of  property  delivered  to  a 
common  carrier  for  shipment  is  presumed 
to  be  the  owner,  but  the  presumption  may 
be  overcome  by  evidence.  Dyer  v.  Great 
Northern  R.  Co.  51  Minn.  345,  38  Am.  St. 
Rep.  506,  53  N.  W.  714;  Benjamin  v.  Levy, 
39  Minn.  11,  38  N.  W.  702.  It  is  insisted 
that  the  consignee  has  always  such  special 
ownership  in  the  property  that  he  may  sue 
for  damage  to  it.  Support  for  this  conten- 
tion is  found  in  the  language  used  in  Bos- 
ton &  M.  R.  Co.  V.  Warrier  Mower  Co.  76 
Me.  251,  where  it  was  said  that  an  agent 
to  whom  goods  were  consigned  to  be  sold 
upon  a  specified  commission  might  maintain 
an  action  against  the  carrier  to  recover,  not 
only  his  own  damages,  but  such  as  accrued 
to  the  general  owners.  In  that  case  the  gen- 
eral owner  and  the  plaintiff  had  a  definite 
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contract,  under  which  the  plaintiff  agreed 
to  pay  the  freight  and  sell  the  goods  for  a 
specified  commission.  Before  the  final  deter- 
mination, all  the  parties  interested  were 
before  the  court,  but  the  particular  question 
here  involved  does  not  appear  to  have  been 
raised  when  the  action  was  first  before  the 
court,  as  between  the  agent  and  the  carrier. 
Dunham  v.  Boston  &  M.  R.  Co.  70  Me.  164, 
35  Am.  Rep.  314.  In  Missouri  P.  R.  Co.  v. 
Peru-Van  Zandt  Implement  Co.  73  Kan.  295, 
6  L.R,A.(N.S.)  1068,  117  Am.  St.  Rep.  468, 
85  Pac.  408,  87  Pac.  80,  9  A.  &  £.  Ann.  Cas. 
790,  the  plaintiff  had  a  definite  contract  with 
the  manufacturer  of  threshing  machines  as 
to  price  and  commission,  and,  having  se- 
cured contracts  for  the  sale  of  two  machines, 
ordered  them;  they  were  consigned  to  the 
plaintiff,  but  did  not  arrive  in  due  time,  and 
it  was  held  the  agent  could  sue  upon  behalf 
of  itself  and  its  principal. 

Other  cases  cited  by  counsel  in  support  of 
his  contention  are  still  more  easily  distin- 
guished, as  where  advances  had  been  made 
by  the  consignee,  or  where  he  was  the  own- 
er of  some  items  of  property  included  in  one 
consignment,  or  where  apparently  there  had 
been  a  direct  sale  to  the  consignee.  In  all 
such  cases  the  consignee  undoubtedly  had  a 
special  ownership  in  the  property.  Walter 
V.  Alabama  G.  S.  R.  Co.  142  Ala.  474,  39  So. 
87;  Southern  Exp.  Co.  v.  Armstead,  60 
Ala.  350;  Mobile  &  B.  R.  Co.  v.  Williams, 
54  Ala.  168;  Cudahy  Packing  Co.  v.  Dorsey, 
26  Tex.  Civ.  App.  484,  63  S.  W.  548;  Ober 
V.  Indianapolis  &  St.  L.  R.  Co.  13  Mo.  App. 
81.  See  also  Capehart  v.  ]?urman  Farm  Im- 
prov.  Co.  103  Ala.  671,  49  Am.  St.  Rep.  60, 
16  So.  627;  Louisville  &  N.  R.  Co.  v.  All- 
good,  113  Ala.  163,  20  So.  986.  These  last 
are  in  accordance  with  the  decisions  of  this 
court  already  referred  to,  and  the  following 
as  well:  Chamberlain  v.  West,  37  Minn.  54, 
33  N.  W.  114;  Laing  v.  Nelson,  41  Minn.  521, 
43  N.  W.  476;  Parks  v.  Fogleman,  97  Minn. 
157,  4  L.R.A.(N.S.)  363,  114  Am.  St.  Rep. 
703,  105  N.  W.  560. 

The  text-book  writers  agree  that  ordina- 
rily the  consignee  may  maintain  an  action 
against  the  carrier,  but  that,  where  the  title 
and  right  of  possession  remain  in  the  consig- 
nor, he  may  sue;  and  it  is  easily  under- 
stood that  in  many  instances  either  may 
bring  the  action.  Each  case  must  depend 
upon  the  particular  facts  shown  to  exist. 
Elliott,  Railroads,  2d  ed.  §  1692;  3  Hutch- 
inson, Carr.  §§  1304-1320;  Thomp.  Neg.  §§ 
7420-7424.  The  final  conclusion  in  Hutchin- 
son, §  1320,  is  that  the  consignee  who  has 
"no  property  in  the  goods,  either  general  or 
special,  and  incurred  no  risk  in  their  trans- 
portation, cannot  maintain  an  action  for 
their  loss  or  damage."  This  court  has  held 
26  L.R.A.(N.S.) 


that  the  consignor  may,  when  he  is  the  own- 
er of  the  property,  sue  the  carrier  for  its 
loss,  but  has  never,  we  believe,  been  called 
upon  to  pass  upon  a  case  precisely  like  the 
one  at  bar.  Jarrett  v.  Great  Northern  R. 
Co.  74  Minn.  477,  77  N.  W.  304.  We  think 
the  following  are  also  instructive:  Southern 
R.  Co.  V.  Deakins,  107  Tenn.  522,  64  S.  W. 
477;  Moran  v.  Portland  Steam  Packet  Co. 
35  Me.  65 ;  Hooper  v.  Chicago  &  N.  W.  R.  Co. 
27  Wis.  81,  9  Am.  Rep.  439;  W.  &  A.  R. 
Co.  V.  Kelly,  1  Head,  158;  Price  v.  Powell, 
3  N.  Y.  322;  United  States  Exp.  Co.  v. 
Council,  84  111.  App.  491. 

W^e  agree  with  the  conclusion  arrived  at 
by  Mr.  Hutchinson  above  quoted.  Tested  by 
that  statement^  the  plaintiff  cannot  main- 
tain this  action.  The  evidence  is  silent  as 
to  how  the  fruit  came  to  be  consigned  to 
plaintiff,  unless,  as  a  commission  merchant, 
it  stood  ready  to  receive  and  sell,  to  the  best 
advantage,  goods  consigned  to  it  by  owners 
and  dealers  generally.  It  certainly,  so  far  as 
the  evidence  discloses,  incurred  no  risk  in 
the  transportation  of  the  property,  and  the 
evidence  does  not  show  that  it  acquired  any 
special  ownership  in  it  before  the  damages 
were  sustained. 

It  is  further  claimed  that,  even  if  the 
plaintiff  could  not  have  maintained  this  ac- 
tion prior  to  the  enactment  of  chapter  466, 
p.  716,  Gen.  Laws  1907,  it  now  may  do  so 
under  the  provisions  of  that  law.  This 
seems  to  have  been  the  reason  given  by  the 
learned  trial  judge  for  refusing  defendants' 
motion  to  dismiss.  In  denying  the  motion 
he  said;  ''I  desire  to  say  that  tKe  court  re- 
gards this  as  a  pretty  doubtful  proposition. 
It  is  not  believed  that  it  was  the  intent  of 
the  legislature  in  this  act  to  provide  that  a 
person  having  no  interest  whatsoever  in 
property  could  bring  a  suit  for  damages  to 
that  property.    .    .    ." 

The  1st  section  of  chapter  466  reads: 
"That  whenever  any  personal  property  shall 
be  transported  by  two  or  more  connecting 
common  carriers  into  or  through  this  state, 
and  shall  become  injured  or  damaged  dur- 
ing transportation,  the  consignor,  consignee, 
or  owner  tliereof,  or  his  assignee,  in  an  ac- 
tion to  recover  damages  for  such  injury,  may 
join,  as  parties  defendant,  one  or  more  of 
such  connecting  conmion  carriers  with  tne 
last  or  delivering  common  carrier.'' 

It  is  apparent  that  it  was  not  intended  to 
change  the  rule  that  an  action  must  be  pros- 
ecuted by  the  real  party  in  interest.  Its  ef- 
fect is  that  when  a  party  so  qualified,  be 
he  consignor,  consignee,  owner,  or  assignee, 
brings  the  action,  he  may  join  all  the  car- 
riers handling  the  shipment.  Inasmuch, 
therefore,  as  the  statute  has  no  bearing  up- 
on the  right  of  the  plaintiff  to  maintain  this 
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action  against  any  carrier,  it  is  not  neces- 
sary to  determine  the  questions  raised  by 
the  defendant  with  reference  to  it. 

The  order  granting  a  new  trial  is  re- 
versed, and  judgment  directed  in  favor  of 
the  defendant  appellant. 


MASSACHUSETTS    SUPREME    JUDI- 
CIAL COURT. 

CHARLES  S.  SHEPARD 

V. 

VOLNEY  J.  JACOBS  et  al. 

(204  Mass.  110,  90  N.  E.  392.) 

Master  —  automobile  owner  —  acts    of 
chauffeur  —  liability. 

The  owner  of  an  automobile  who  leases 
it,  with  a  licensed  chauffeur  in  charge  of  it, 
at  a  certain  sum  per  day,  is  liable  to 
strangers  for  the  negligent  acts  of  the 
chauffeur,  where  the  lessee  has  no  control 
over  him  except  as  to  when  and  where  the 
car  shall  be  driven. 

• 

(January  6,  1910.) 

EXCEPTIONS  by  defendants  to  rulings  of 
the  Superior  Court  for  Middlesex 
County  made  during  the  trial  of  an  action 
brought  to  recover  damages  for  injuries  to 
plaintiff's  automobile  alleged  to  have  been 
caused  by  the  negligence  of  defendant's  serv- 
ant which  resulted  in  a  verdict  for  plaintiff. 
Overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  Philip  3fansfleld,  with  Messrs. 
Daggett  A  Jefferson,  for  defendants: 

The  chauffeur  was  not  at  the  time  of  the 
•collision  the  servant  of  the  defendants. 

Coughlan  v.  Cambridge,  166  Mass.  208, 
44  N.  E.  218;  Samuelian  v.  American  Tool 
&  Mach.  Co.  168  Mass.  12,  46  N.  E.  98; 
Rourke  v.  White  Moss  Colliery  Co.  L.  R.  2 
C.  P.  Div.  205 ;  Donovan  v.  Laing,  W.  &  D. 
Constr.  Syndicate,  [1893]  1  Q.  B.  629;  De- 
war  V.  Tasker,  95  L.  T.  N.  S.  87 ;  Perkins  v. 
Stead,  23  Times  L.  R.  433 ;  M'Fall  v.  Adams 
A  Co.  [1907]  Sess.  Cas.  307. 

If  the  owner  parts  with  his  right  of  con- 
trol, he  is  not  responsible,  and  that  is  what 
the  defendants  here  did. 

Perkins  v.  Stead,  supra;  The  Elton,  73  C. 
€.  A.  467,  142  Fed.  367 ;  Grace  &  H.  Co.  v. 

Note.  —  Upon  the  question,  who  is  re- 
-sponsible  for  acts  of  driver  furnished  with 
a  hired  vehicle,  see  case  notes  to  Frerker 
-7.  Nicholson,  13  L.R.A.(N.S.)  1122,  and 
Morris  v.  Tredo,  25  L.R.A.(N.S.)  33.  An- 
other aspect  of  that  general  question  is  pre- 
sented in  the  note  to  Burns  v.  Michigan 
Paint  Co.  16  L.R.A.(N.S.)  816,  on  cartman 
4&S  independent  contractor. 
•26  L.R.A.(N.S.) 


Probst,  208  111.  147,  70  N.  £.12;  Roe  v. 
Winston,  86  Minn.  77,  90  N.  W.  122 

Mr.  Alfred  P.  Sawyer,  for  plaintiff: 

Where  a  person  hires  from  the  owner  an 
automobile  with  a  licensed  driver,  although 
the  hirer  may  order  the  driver  to  go  to  this 
place  or  that,  to  take  this  or  that  burden, 
to  hurry  or  to  take  his  time,  nevertheless 
in  respect  to  the  manner  of  his  driving  and 
the  control  of  his  machine  he  remains  sub- 
ject to  no  orders  but  those  of  the  owner, 
who  alone  is  liable  for  the  negligence  of  the 
driver  occurring  in  the  course  of  his  em- 
ployment. 

Quarman  v.  Burnett,  6  Mees.  &  W.  499; 
Jones  v.  Liverpool,  L.  R.  14  Q.  B.  Div.  890; 
Joslin  V.  Grand  Rapids  Ice  Co.  50  Mich.  516, 
45  Am.  Rep.  54,  15  N.  W.  887;  Jahn  v. 
McKnight,  117  Ky.  656,  78  8.  W.  862; 
Frerker  v.  Nicholson,  41  Colo.  12,  13  L.R.A. 
(N.S.)  1122,  92  Pac.  224,  14  A.  A,  E.  Ann. 
Cas.  730;  Stewart  v.  California  Improv.  Co. 
131  Cal.  129,  52  L.R.A.  205,  63  Pac.  177, 
724;  Lewis  v.  Long  Island  R.  Co.  162  N.  Y. 
52,  66  N.  E.  548;  Little  v.  Hackett,  116  U. 
S.  366,  29  L.  ed.  052,  6  Sup.  Ct.  Rep.  391; 
Wood  V.  Cobb,  13  Allen,  58;  Driscoll  v. 
Towle,  181  Mass.  416,  63  N.  E.  922;  Stand- 
ard Oil  Co.  V.  Anderson,  212  U.  S.  215,  53 
L.  ed.  480,  29  Sup.  Ct  Rep.  252. 

The  chaffeur  had  the  exclusive  manage- 
ment of  the  defendants'  automobile,  was 
alone  in  it  at  the  time  of  the  accident,  and 
was  not  under  the  control  of  the  hirer,  but 
remained  the  servant  of  the  defendants. 

Quinn  v.  Complete  Electric  Constr.  Co.  46 
Fed.  506;  Oulighan  v.  Butler,  189  Mass. 
287,  75  N.  E.  726;  Huffcut,  Agency,  286. 

The  fact  that  Lodge  was  driving  the  de- 
fondants'  automobile  was  prima  facie  evi- 
dence that  he  was  their  servant. 

Joyce  V.  Capel,  8  Car.  k  P.  370;  Vonder- 
horst  Brewing  Co.  v.  Amrhine,  98  Md.  406, 
56  Atl.  833;  Long  v.  Nute,  123  Mo.  App. 
204,  100  S.  W.  511;  Edgeworth  v.  Wood,  63 
N.  J.  L.  463,  33  Atl.  940. 

Some  authorities  hold  that  the  power  to 
discharge  the  servant  is  the  only  test  by 
which  to  determine  who  is  the  master,  and, 
liable  as  such  to  the  person  injured. 

Shearm.  &  Redf.  Neg.  §  74;  Jahn  v.  Mo- 
Knight  and  Stewart  v.  California  Improv. 
Co.  supra;  Michael  v.  Stanton,  3  Hun,  462; 
Crudup  V.  Schreiner,  98  111.  App.  337. 

In  cases  which  have  held  the  hirer  of  an* 
other's  servant  liable  for  his  negligence,  the 
hirer  had  the  power  io  discharge  such  serv- 
ant. 

Donovan  v.  Laing,  W.  &  D.  Constr.  Syndi- 
cate [1893]  1  Q.  B.  629;  Brown  v.  Smith, 
86  Ga.  274,  22  Am.  St.  Rep.  456,  12  S.  E. 
411;  Coughlan  v.  Cambridge,  166  Mass.  268, 
44  N.  E.  218. 

The  question  of  the  relation  of  the  driver 
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to  the  owners  of  the  automobile  and  to  the 
hirers  of  it  was  a  question  of  fact. 

Preston  v.  Knight,  120  Mass.  5;  Driseoll 
▼.  Towle,  181  Mass.  416,  63  N.  E.  922;  Cain 
V.  Hugh  Nawn  Contracting  Co.  202  Mass. 
237,  88  N.  E.  842. 

Knowlton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  for  damages  resulting 
from  a  collision  between  an  automobile  of 
the  plaintiiT  and  one  owned  by  the  defend- 
ants. The  defendants  let  their  automobile 
with  one  Lodge,  a  licensed  chauffeur,  in 
charge  of  it,  to  the  Fiat  Automobile  Com- 
pany, to  be  used  by  one  Hollander,  a  rep- 
resentative of  that  company,  in  and  around 
Lowell  at  the  time  of  the  automobile  races 
there  in  September,  1908.  The  defendants 
were  to  receive  $50  for  the  use  of  the  car 
with  the  driver,  for  two  days.  Hollander  gave 
orders  to  the  driver  as  to  when  and  where 
the  car  should  be  driven,  as  one  would  or- 
der the  driver  of  a  common  carriage  which 
he  had  hired  by  the  day  or  the  hour.  The 
question  is  whether,  upon  the  evidence,  the 
judge  before  whom  the  case  was  tried  with- 
out a  jury,  was  bound  to  find,  as  requested 
by  the  defendants,  that  the  Fiat  Automobile 
Company  was  liable  for  the  negligence  of 
Lodge  in  the  management  of  the  car  at  the 
time  of  the  accident,  and  that  Lodge  was  not 
then  the  servant  of  the  defendants,  for 
whose  negligence  they  could  be  holden. 

The  case  turns  upon  the  law  of  master 
and  servant  in  its  application  to  the  facts. 
It  is  well  settled  that  the  general  master 
of  a  servant  may  lend  him,  with  his  con- 
sent, to  another  person  for  service  in  the 
business  of  the  other,  and  that  while  he  is 
engaged  in  the  business  of  the  other  person 
and  in  all  respects  subject  to  his  direction 
and  control,  he  becomes  the  servant  of  the 
new  master,  and  this  master  becomes  liable 
for  his  negligence.  In  determining  whether, 
in  a  particular  act,  he  is  the  servant  of  his 
original  master  or  of  the  peirson  to  whom  he 
has  been  furnished,  the  general  test  is 
whether  the  act  is  done  in  business  of  which 
the  person  is  in  control  as  a  proprietor,  so 
that  he  can  at  any  time  stop  it  or  continue 
it,  and  determine  the  way  in  which  it  shall 
be  done,  not  merely  in  reference  to  the  re- 
sult to  be  reached,  but  in  reference  to  the 
method  of  reaching  the  result.  Is  this  per- 
son the  proprietor  of  the  business  in  which 
the  act  is  done  ?  By  this  is  meant  not  merely 
the  general  business  which  the  act  is  in- 
tended to  promote,  but  the  particular  busi- 
ness which  calls  for  the  act,  in  the  smallest 
subdivision  that  can  be  made  of  the  business 
in  reference  to  control  and  proprietorship. 
26  LJt^.(K.S.) 


Coughlan  v.  Cambridge,  160  Mass.  268,  44 
N.  £.  218;  Delory  v.  Blodgett,  185  Mass. 
126,  64  L.R.A.  114,  102  Am.  St.  Rep.  328, 
69  N.  E.  1078;  Samuelian  v.  American  Tool 
&  Machinery  Co.  168  Mass.  12,  46  N.  E.  98; 
Rourke  v.  White  Moss  Colliery  Co.  L.  R.  2 
C.  P.  Div.  205;  Donovan  v.  Laing,  W.  &  D. 
Constr.  Syndicate  [1893]  1  Q.  B.  629. 

In  the  application  of  these  principles  to 
the  hiring  of  a  carriage  with  horses  and  a 
driver,  to  be  used  for  the  conveyance  of  the 
hirer  from  place  to  place,  it  has  been  held 
almost  universally  that  in  the  care  and 
management  of  the  horse  and  vehicle  the 
driver  does  not  become  the  servant  of  the 
hirer,  but  remains  subject, to  the  control  of 
his  general  employer,  and  that  therefore  the 
hirer  is  not  liable  for  his  negligence  in 
driving.  Driseoll  v.  Towle,  181  Mass.  416, 
63  N.  £.  922;  Huff  v.  Ford,  126  Mass.  24, 
30  Am.  Rep.  645 ;  Reagan  v.  Casey,  160  Mass. 
374,  36  N.  E.  58;  Quarman  v.  Burnett,  6 
Mees.  &  W.  499;  Jones  v.  Liverpool,  L.  R. 
14  Q.  B.  Div.  890;  Lewis  v.  Long  Island  R.' 
Co.  162  N.  Y.  52,  56  N.  E.  548;  Little  v. 
Hackett,  116  U.  S.  366,  29  L.  ed.  652,  6 
Sup.  Ct.  Rep.  391;  Standard  Oil  Co.  v.  An- 
ders9n,  212  U.  S.  215,  53  L.  ed.  480,  29  Sup. 
Ct.  Rep.  252 ;  Joslin  v.  Grand  Rapids  Ice  Co. 
50  Mich.  516,  45  Am.  Rep.  54,  15  N.  W.  887 ; 
Stewart  v.  California  Improv.  Co.  131  Cal. 
125-129,  52  L.R.A.  205,  63  Pac.  177,  724; 
Frerker  v.  Nicholson,  41  Colo.  12,  13  L.R.A. 
(N.S.)  1122,  92  Pac.  224,  14  A.  A  E.  Ann. 
Cas.  730. 

In  Donovan  v.  Laing,  W.  &  D.  Constr. 
Syndicate,  supra.  Lord  Justice  Bowen 
said:  "There  are  two  ways  in  which 
a  contractor  may  employ  his  men  and  his 
machines :  He  may  contract  to  do  the  work, 
and,  the  end  being  prescribed,  the  means  of 
arriving  at  it  may  be  left  to  him,  or  he  may 
contract  in  a  different  manner,  and,  not  do- 
ing the  work  himself,  may  place  his  servants 
and  plant  under  the  control  of  another, — 
that  is,  he  may  lend  them, — and  in  that 
case  he  does  not  retain  control  over  the 
work.  ...  If  a  man  lets  out  a  carriage 
on  hire  to  another,  he  in  no  sense  places  the 
coachman  under  the  control  of  the  hirer, 
except  that  the  latter  may  indicate  the 
destination  to  which  he  wishes  to  be 
driven;  .  .  .  and  if  the  coachman  acts 
wrongly,  the  hirer  can  only  complain  to 
the  owner  of  the  carriage."  The  rights 
and  liabilities  of  the  parties  depend  upon 
their  contract,  express  or  implied.  The 
subject  was  considered  in  Delory  v.  Blod- 
gett, 185  Mass.  126-129,  64  L.R.A.  114,  102 
Am.  St.  Rep.  328,  69  N.  E.  1078,  1080,  and 
reference  was  made  to  the  implication  in 
such  cases,  that,  *'as  to  the  particulars  of 
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the  management  of  the  horses,  he  [the  driv- 
er] is  the  servant  of  his  general  employer 
in  'whose  interest  and  as  whose  representa- 
tive he  will  manage  and  direct,  within  rea- 
sonable limits,  such  matters  as  pertain  to 
the  health  and  safety  of  the  horses  and  the 
safety  of  the  vehicle.  In  these  particulars 
for  the  preservation  of  his  property,  it  will 
be  presumed  that  the  owner  of  the  team  re- 
tains in  his  driver  a  right  of  control."  See 
also  Huff  V.  Ford,  126  Mass.  24,  30  Am. 
Rep.  645;  Reagan  v.  Casey,  160  Mass.  374, 
36  N.  E.  58.  A  similar  view  is  indicated  in 
Jones  V.  Scullard  [1898]  2  Q.  B.  565,  572, 
574.  The  health  and  safety  of  the  horses 
and  the  protection  of  the  whole  team  by 
careful  management  are  of  so  much  im- 
portance to  the  owner  that,  in  the  absence 
of  an  express  contract,  he  will  not  be  pre- 
sumed to  have  given  up  their  management 
to  the  hirer  when  he  has  sent  his  own  serv- 
ant for  the  special  purpose  of  retaining  this 
management. 

.  If  the  defendants  had  furnished  horses,  a 
carriage,  and  a  driver  under  a  similar  con- 
tract, instead  of  an  automobile  and  a  driver, 
there  would  be  no  doubt  of  their  liability 
for  the  negligence  of  the  driver  in  the  man- 
agement of  the  team.  The  question  is 
whether  the  same  result  should  be  reached 
upon  the  facts  of  this  case.  The  analogy  be- 
tween the  two  kinds  of  contract  is  very  close. 
The  management  of  an  automobile  properly 
can  be  trusted  only  to  a  skilled  expert.  The 
law  will  not  permit  such  a  vehicle  to  be 
run  in  the  streets  except  bv  a  licensed 
chauffeur  of  approved  competency.  The 
danger  of  g^eat  loss  of  property  by  the 
owner,  as  well  as  of  injury  to  the  chauffeur, 
his  servant,  is  such  as  to  make  it  of  the 
highest  importance  that  care  should  be  ex- 
ercised in  his  interest,  and  that  the  control 
and  management  of  the  machine  should  not 
be  given  up  to  the  hirer.  The  reasons  for 
applying  this  rule  in  a  case  like  the  present 
are  fully  as  strong  as  when  a  carriage  and 
horses  are  let  with  a  driver. 

The  decisions  are  conflicting  in  cases  where 
there  has  been  a  general  letting  of  railroad 
trains  and  large  machines  of  different  kinds, 
with  a  man  or  men  to  work  with  them.  It 
has  often  been  held  in  such  cases,  where  the 
hirer  was  to  have  the  general  control  and 
use  of  them,  that  the  men  in  charge  became 
his  servants,  for  whose  negligence  he  alone 
was .  liable  as  master.  Coughlan  v.  Cam- 
bridge, 166  Mass.  268,  44  N.  E.  218;  Rourke 
V.  White  Moss  Colliery  Co.  L.  R.  2  C.  P. 
Div.  205;  Murray  v.  Currie,  L.  R.  6  C.  P. 
24;  Byrne  v.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  24  L.R.A.  693,  9  C.  C.  A.  666,  22  U.  S. 
App.  220,  61  Fed.  605.  But  we  are  of  opin- 
ion that  there  is  a  distinction  between  these 
cases  and  the  so-called  carriage  or  driving 
26  L.R.A.(N.S.) 


cases,  and  that  the  hiring  of  an  automobile 
with  a  licensed  chauffeur  in  the  general  ser- 
vice of  an  owner  falls  within  the  principle 
covering  cases  of  the  latter  class. 
Exceptions  overruled* 


NEBRASKA  SUPREME  COURT. 

CHICAGO,   ROCK    ISLAND,    ft   PACIFIC 
RAILWAY  COMPANY,  Appt., 

V. 

NEBRASKA  STATE  RAILWAY  COMMIS- 
SION. 

(85  Neb.  818,  124  N.  W.  477.) 

Constitutional  law  —  order  of  railway 
commission  —  appeal  —  regulation  of 
procedure. . 

1.  The  legislature  has  authority  to  pro- 
vide, in  appeals  from  orders  of  the  state 
railway  commission,  that  the  burden  of 
proof  should  rest  upon  the  party  seeking 
to  set  aside  the  decision  of  the  commission- 
ers, to  show  by  clear  and  satisfactory  evi- 
dence that  the  order  is  unreasonable  and 

Headnotes  by  Letton,  J. 

Note.  "—  May  railroad  companies  he 
required  to  establish  or  maintain  a 
station  that  tclll  not  pay  expenses. 

As  to  the  power  of  the  legislature,  com- 
mission, or  court  to  require  the  establish- 
ment of  a  railway  station  at  a  point  where 
none  existed,  or  to  require  the  stopping  of 
trains  at  stations,  see  the  case  note  to 
Minneapolis,  St,  P.  &  S.  Ste.  M.  R.  Co.  v. 
Railroad  Commission,  17  L.R.A.(N.S.)   821. 

It  has  been  held  that  a  railway  company 
cannot  be  compelled  to  establish  a  station 
and  construct  a  depot  at  a  point  where  the 
cost  of  maintenance  wilt  exceed  the  profits 
resulting  therefrom.  Mobile  &  O.  R.  Co.  v. 
People,  132  111.  559,  22  Am.  St.  Rep.  556, 
24  N.  E.  643;  Chicago  &  A.  R.  Co.  v.  Peo- 
ple, 152  111.  230,  26  L.R.A.  224,  38  N.  E. 
602. 

And  the  court  in  Mobile  k  0.  R.  Co.  ▼. 
People,  supra,  in  applying  this  doctrine, 
said  that  the  location  of  railway  stations 
is  for  the  profit  and  convenience  of  both  the 
company  and  the  public;  therefore,  their 
location  must  be  at  points  most  desirable 
for  the  convenience  of  travel  and  business, 
the  duty  to  maintain  or  continue  stations 
resting  manifestly  upon  the  same  principle; 
therefore,  the  company  cannot  be  compelled 
to  maintain  or  continue  a  station  at  a  point 
when  the  welfare  of  the  company  and  the 
community  in  general  requires  that  it 
should  be  changed  to  some  other  point. 

So,  it  was  held  in  Louisiana  &  A.  R.  Co. 
V.  State  (Ark.)  121  S.  W.  284,  that  a  spe- 
cial act  oif  the  legislature  was  unreasonable 
and  void,  which  required  the  construction 
and  maintenance  of  a  station  at  a  point  in 
a  sparsely  settled  community  with  meager 
business  interests,  which  would  result  in  • 
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finjust,  and  that  the  record  should  be  prima 
facie  evidence  that  the  order  is  just  and 
reasonable. 

Railway  commission  ~  order  —  unlaw- 
fulness —  proof. 

2.  In  such  a  case  the  evidence  must  out- 
weigh that  offered  by  the  defendant,  and 
it  must  be  of  the  same  clear  and  satisfac- 
tory nature  as  that  required  in  other  cases 
where  presumptions  of  validity  attach  to 
the  instrument  sought  to  be  set  aside,  or  to 
the  transaction  sought  to  be  declared  void. 

Same  —  improvement  —  reasonableness 
—  cost. 

3.  The  cost  of  a  proposed  improvement 
ordered  by  such  commission  is  not  in  all 
cases  a  proper  test  for  determining  the  rea- 
sonableness of  such  an  order.  It  is  propei 
to  be  taken  into  consideration,  but  is  not 
controlling. 

Same  <—  unremunerative  station. 

4.  The  mere  fact  that  the  income  from 
the  expenditure  at  a  particular  point  upon 
its  line  may  not  earn  a  fair  return  upon 


the  capital  invested  at  that  point  can  only 
be  considered  in  connection  with  the  reve- 
nue from  the  entire  operation  of  the  road 
within  the  state  at  least. 

Same  —  elements   In    determining    rea- 
sonableness. 

5.  In  such  an  appeal  from  an  order  to 
establish  a  station,  the  whole  demand  for 
both  freight  and  passenger  service  must  be 
considered;  and  if,  taking  all  the  circum- 
stances into  consideration,  the  order  is  not 
unreasonable,  the  appeal  will  be  dismissed. 

(January  20,  1910.) 

APPEAL  by  the  Chicago,  Rock  Island,  ft 
Pacific  Railroad .  Company  from  a  judg- 
ment of  the  District  Court  for  Lancaster 
County  refusing  to  set  aside  an  order  of  the 
State  Railway  Commission  requiring  it  to 
establish  and  maintain  a  depot  at-  Univer- 
sity Place.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  M.  A.  Low,  P.  E.  Walker,  K. 


large  expense  to  the  railway  company  with- 
out any  corresponding  benefit  to  it  or  the 
public. 

But  upon  an  earlier  appeal  of  the  last 
case  (see  85  Ark.  12,  106  S.  W.  060),  it 
was  held  that  the  fact  that  the  cost  of 
erecting  and  maintaining  a  railway  station 
at  such  point  would  be  greatly  in  excess 
of,  and  out  of  proportion  to,  the  revenues 
possibly  to  be  derived  from  the  business 
therefrom,  does  not  render  unenforceable 
such  special  act  of  the  legislature,  but  that 
such  fact  would  be  important  for  the  court 
to  consider  in  determining  whether  such  re- 
quirement was  arbitrary  and  unreasonable, 
and  whether  there  was  any  corresponding 
necessity  for  such  station. 

The  court  in  Delaware,  L.  &  W.  R.  Co.  v. 
Railroad  Comrs.  (N.  J.)  74  Atl.  209,  where 
an  order  of  the  board  of  railway  commis- 
sioners requiring  the  reopening  of  a  station 
it  had  maintained  for  thirty-nine  years  was 
upheld,  in  discussing  the  right  of  a  railway 
company  to  abandon  a  station,  said  that  the 
withdrawal  of  railroad  facilities  which  had 
been  given  the  public,  and  upon  which  they 
were  justified  in  relyin^r.  "might  be  held  to 
be  reasonable  if  it  had  been  shown  that 
from  changes  naturally  resulting  an  altered 
condition  existed,  such  as  the  falling  off  of 
population;  or  the  drifting  of  trade  into 
new  channels,  and  a  depreciation  of  busi- 
ness resulting  therefrom,  in  consequence  of 
which  a  continuance  of  such  facilities  be- 
came unnecessary;  or  that  the  public  was 
requiring  services  at  a  prohibitive  cost." 

And  it  was  held  in  Darlaston  Local  Board 
▼.  London  &  N.  W.  R.  Co.  [1894]  2  Q.  B. 
694,  that  a  railway  company  was  not  bound 
to  mi-Lntain  a  station  which  was  operated 
at  a  lobS,  and  might  lawfully  close  it. 

But,  on  the  other  hand,  it  was  held  in 
State  ex  rel.  Railroad  &  W.  Commission  v. 
Northern  P.  R.  Co.  90  Minn.  277,  96  N.  W. 
81,  that  the  sole  question  of  expense  in  the 
operation  of  a  railway  station,  or  the  dim- 
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inution  of  the  profits  secured  therefrom, 
will  not  justify  the  removal  or  change 
thereof,  where  the  rights  of  the  public  have 
become  affected  to  such  an  extent  that  a 
substantial  interference  therewith  would  be 
a  disadvantage  to  the  patrons  of  the  com- 
pany; and,  in  such  a  case,  the  railway  com- 
mission may  require  by  mandamus  the  re- 
establishment  of  the  station.  The  court 
said  that  "it  would  seem  to  be  now  well 
settled,  upon  principles  of  public  policy, 
that  the  decisive  question  in  such  a  case 
should  not  be  the  convenience  or  benefit  oi 
railway  companies  alo&e.  They  undoubted- 
ly have  a  right  to  consider  their  own 
profit  and  convenience  largely,  but  also  owe 
duties  to  the  public;  .  .  .  hence  the 
discontinuance  of  an  established  railway 
station,  which  their  patrons  have  been  per- 
mitted to  use  for  years,  upon  the  faith  of 
whose  location  the  people  of  a  village  and 
the  surrounding  country  have  depended, 
cannot  be  determined  solely  by  the  con- 
sideration whether  a  railway  station  is 
profitable  to  the  road;  nor  upon  its  con- 
venience and  the  adaptation  of  its  affairs 
to  the  increased  advantages  and  methods  of 
transacting  its  business;  nor  by  the  test 
whether  the  continuance  of  a  station  will 
require  it  to  incur  increased  expense." 

And  the  order  of  a  board  of  railway  com- 
sioners  requiring  the  establishment  of  a 
station  and  erection  of  a  depot  has  been  up- 
held, notwithstanding  its  maintenance  would 
reduce  the  profits  of  the  company,  it  not 
appearing,  however,  that  the  whole  road 
was  being  operated  at  a  loss.  Morgan's  L. 
&  T.  R.  &  S.  S.  Co.  V.  Railroad  Commission, 
109  La.  247,  33  So.  214.  The  court  said  the 
objection  as  to  expense  "seems  to  be  aimed 
rather  at  the  place  where  this  money  is 
ordered  to  be  expended  and  the  inconven- 
ience to  which  they  [the  company]  will  be 
subjected  than  to  any  effect,  or  any  general 
effect,  which  the  expenditure  will  have  upon 
the   profits   of   the   roads.     •     .    •    We   do 
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P.  Holmes,  and  G.  Ij.  Deljacy,  for  appel- 
lant: 

The  reasonableness,  and  consequently  the 
lawfulness,  of  the  determination  of  the  rail- 
way commission,  is  subject  to  judicial  in- 
quiry and  decision. 

Interstate  Commerce  Commission  y.  Chi- 
cago G.  W.  R.  Co.  209  U.  S.  108,  62  L.  ed. 
705,  28  Sup.  Ct.  Rep.  493;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  State  (Tex.  Civ.  App.)  120  S.  W. 
1037;  Harp  v.  Choctaw,  0.  &  G.  R.  Co.  118 
Fed.  169,  61  C.  C.  A.  405,  125  Fed.  445;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Smith,  173  U.  S.  684, 
43  L.  ed.  858,  19  Sup.  Ct.  Rep.  565;  Jones 
V.  St.  Louis  &  S.  F.  R.  Co.  12  Inters.  Com. 
Rep.  144;  Railroad  Commission  v.  Chicago, 
R.  L  &  G.  R.  Co.  (Tex.  Civ.  App.)  114  S. 
W.  192;  Western  U.  Telcg.  Co.  v.  Mississippi 
R.  Commission,  74  Miss.  80,  21  So.  15;  At- 
chison, T.  &  S.  F.  R.  Co.  V.  State  (Okla.) 
101  Pac.  262;  Chicago,  I.  &  L.  R.  Co.  v. 
Railroad  Commission,  39  Ind.  App.  358,  79 
N.  E.  927. 

The  fact  that  the  furnishing  of  a  neces- 
sary facility  ordered  may  occasion  an  inci- 
dental pecuniary  loss  is  an  important  cri- 
terion to  be  taken  into  view  in  determining 
the  reasonableness  of  the  order. 

Atlantic  Coast  Line  R.  Co.  v.  North  Caro- 
lina Corp.  Commission,  206  U.  S.  1,  51  L. 
ed.  933,  27  Sup.  Ct.  Rep.  686,  11  A.  &  E. 
Ann.  Cas.  398;  Chicago  &  A.  R.  Co.  v.  Peo- 
ple, 152  111.  230,  26  L.R.A.  224,  38  N.  E. 
562;  State  ex  rel.  Railroad  ft  W.  Comrs.  v. 
Minneapolis  &  St.  L.  R.  Co.  76  Minn.  469, 
79  N.  W.  510. 

The  statutory  provision  that  the  order  be 


prima  facie  just  ana  reasonable  only  lays 
down  a  rule  of  evidence. 

State  ex  rel.  ftailroad  &  W.  Comrs.  ▼• 
Minneapolis  &  St.  L.  R.  Co.  and  Interstate 
Commerce  Commission  v.  Chicago  G.  W.  R. 
(Do.  supra;  Piatt  v.  Lecocq,  15  L.R.A.(N.S.) 
558,  85  C.  C.  A.  621,  158  Fed.  723;  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Minnesota,  134  U.  S. 
418,  33  L.  ed.  970,  3  Inters.  Com.  Rep.  209» 
10  Sup.  Ct.  Rep.  462,  702. 

The  railroad  commission  has  no  power  to 
order  the  establishment  of  depots  where 
none  exist. 

Re  Railroad  Comrs.  79  Vt.  266,  65  AtL 
82 ;  23  Am.  &  Eng.  Enc.  Law,  p.  659. 

Messrs.  W.  T.  Thompson,  Attorney 
General,  and  Grant  G.  Martin,  for  appel- 
lee: 

The  railway  commission  has  authority  to 
order  the  furnishing  of  new  or  additional 
facilities  to  the  public. 

State  ex  rel.  Mattoon  v.  Republican  Val- 
ley R.  Co.  17  Neb.  657,  52  Am.  Rep.  424,  24 
N.  W.  329;  State  ex  rel.  Moore  v.  Chicago,. 
St.  P.  M.  &  O.  R.  Co.  19  Neb.  476,  27  N.  W. 
434;  Atlantic  (Doast  Line  R.  Co.  v.  North 
Carolina  Corp.  Commission,  206  U.  S.  1,  51 
L.  ed.  933,  27  Sup.  Ct.  Rep.  585,  11  A.  &  E. 
Ann.  Cas.  398. 

The  right  to  require  the  building  of  a  de- 
pot is  one  which  the  railroad  comn^^ssion  ha» 
authority  to  exercise  in  certain  cUses,  inde- 
pendent and  irrespective  of  any  question  of 
whether  the  railroad  company  will  thereby 
incur  a  loss,  if  such  depot  is  reasonably  nec- 
essary in  order  to  afford  proper  facilitie» 
to  the  public. 


not  think  the  point  is  made  that,  after  the 
business  of  a  railroad  corporation  has  made 
it  fairly  remunerative,  the  commission  is 
without  general  authority  to  direct  that  a 
portion  of  the  'surplus'  profits  .  .  . 
should  be  applied  to  the  promotion  of  the 
comfort  and  convenience  of  the  people  along 
the  line  of  the  road.  When  such  a  point 
in  the  business  of  the  road  is  reached,  the 
rights  of  the  'general  public'  come  clearly 
into  view,  and  it  is  not  for  the  railroad,  but 
for  the  commission,  to  determine  how,  in 
what  way,  and  in  what  place,  this  money 
is  to  be  expended  so  as  best  to  subserve 
their  interest.  .  .  .  The  position  .  .  . 
that  the  point  selected  by  the  commission 
for  the  erection  of  a  depot,  as  being  for  the 
best  interests  of  the  people  along  the  line  of 
road,  should  also  be  one  at  which  the  b&i- 
ness  of  the  road  was  remunerative,  is  not 
sustained  by  authority,  nor  is  it  sustainable 
on  principle,  in  view  of  the  theory  which  the 
state  gives  corporate  rights  and  franchises." 
And  a  similar  order  was  sustained  in 
Southern  R.  Co.  v.  State  (Miss.)  48  So.  236, 
notwithstanding  the  branch  line  upon  which 
the  station  was  to  be  established  was  oper- 
ated at  a  loss,  and  did  not  give  promise  of 
ever  earning  a  profit,  the  testimony  fail 
26  L.R.A.(N.S.) 


ing  to  show  that  the  entire  system  within 
the  state  was  not  operated  at  a  profit. 

So,  an  order  of  the  state  railway  com- 
mission requiring  the  establishment  of  a 
station,  notwithstanding  the  railroad  linc- 
within  the  state  was  operated  at  a  loss,  was* 
upheld  in  Kansas  City,  M.  A  O.  R.  Co.  v. 
State  (Okla.)  107  Pac.  912. 

But  in  Northern  P.  R.  Co.  v.  Washington 
Territory,  142  U.  S.  492,  35  L.  ed.  1092,  12" 
Sup.  Ct.  Rep.  283  (reversing  3  Wash.  Terr. 
303,  13  Pac.  604),  where  a  writ  of  manda- 
mus to  compel  the  erection  and  mainte- 
nance of  a  station  at  a  point  4  miles  from 
another  station  was  denied,  it  was  alleged 
there  was  not  business  enough  to  warrant 
more  than  one  station  in  that  distance,  and 
that  the  earnings  of  the  whole  division  of 
the  road  were  insufficient  to  pay  operating' 
expenses.  The  court  said:  "To  hold  that 
the  directors  of  this  corporation,  in  deter- 
mining the  number,  place,  and  size  of  its- 
stations  and  other  structures,  having  re- 
gard to  the  public  convenience  as  well  as- 
to  its  own  pecuniary  interests,  can  be  con- 
trolled by  the  courts  by  writ  of  niandamiiB» 
would  be  inconsistent  with  many  decision* 
of  high  authority  in  analogous  cases." 
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St.  Louis  ft  S.  F.  R.  Co.  v.  Gill,  156  U.  S. 
649,  39  L.  ed.  567,  15  Sup.  Ct.  Rep.  484; 
Reagan  v.  Mercantile  Trust  Co.  164  U.  S. 
413,  38  L.  ed.  1028,  4  Inters.  Com.  Rep. 
575,  14  Sup.  Ct.  Rep.  1060;  Reagan  v.  Farm- 
ers' Loan  &  T.  Co.  154  U.  S.  362,  38  L.  ed. 
1014,  4  Inters.  Com.  Rep.  560,  14  Sup.  Ct. 
Rep.  1047;  2  Elliott,  Railroads,  p.  1000; 
Morgan's  L.  &  T.  R.  ft  S.  S.  Co.  v.  Railroad 
Commission,  109  La.  258,  33  So.  214. 

In  reviewing  the  order  of  the  railroad 
commission,  the  inquiry  is  not  whether  the 
rate,  regulation,  or  service  fixed  by  the  com- 
mission is  just  and  reasonable,  but  whether 
the  order  of  the  commission  is  unreasonable 
or  unlawful. 

Minneapolis,  St.  P.  ft  S.  Ste.  M.  R.  Co.  v. 
Railroad  Commission,  136  Wis.  146,  17 
L.R.A.(N.S.)  821,  116  N.  W.  905;  Morgan's 
L.  ft  T.  R.  ft  S.  S.  Co.  y.  Railroad  Commis- 
sion,  supra. 

Mr.  li.  E.  GruTcr  also  for  appellee. 

liCtton,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  of  the 
district  court  refusing  to  set  aside  an  or- 
der of  the  state  board  of  railway  commis- 
sioners. On  August  23,  1907,  a  complaint 
was  filed  before  the  state  board  of  railway 
commissioners  by  J.  A.  Beal  and  others, 
against  the  Chicago,  Rock  Island,  ft  Pacific 
Railway  Company.  The  substance  of  the 
complaint  is  that  the  complainants  are  resi- 
dents and  citizens  of  University  Place, 
Nebraska,  a  city  of  upwards  of  4,000  inhabi- 
tants, and  are  doing  business  therein;  that 
the  tracks  of  the  defendant  extend  into  and 
through  said  city,  but  that  defendant  has  no 
depot  or  station  house  therein  for  the  ac- 
commodation of  passengers  or  for  the  re- 
ceipt or  delivery  of  freight;  that  several 
thousand  students  attend  the  educational  in- 
stitutions in  said  city  each  year;  that  there 
is  a  large  amount  of  passenger  trafiic  on  this 
account;  and  that  people  are  obliged  to 
leave  and  take  trains  at  Lincoln,  and  are 
subjected  to  great  trouble  and  annoyance 
in  getting  local  transportation  for  them- 
selves and  baggage  to  and  from  University 
Place.  It  is  also  alleged  that  there  is  a  very 
large  amount  of  freight  business  done  to 
supply  the  needs  of  the  population,  and  that 
this  in  itself  is  sufficient  to  require  a  depot 
on  the  line  of  defendant's  railroad  in  said 
city.  The  prayer  is  that  an  order  be  made 
requiring  the  defendant  to  erect,  at  a  con- 
venient place  in  said  city,  a  passenger  and 
freight  depot,  to  provide  an  agent,  side 
tracks,  and  other  things  necessary  for  the 
proper  use  of  such  depot  by  the  patrons  of 
the  defendant  company,  and  for  general  re- 
lief. The  defendant  answered,  denying  any 
jurisdiction  in  the  railroad  commission.  It 
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further  answered  to  the  merits,  alleging 
that  University  Place  lies  between  Lincoln 
and  Havel ock,  which  are  4  miles  apart;  that 
the  street  car  and  transportation  facilities 
are  such  that  it  is  easier  to  reach  Lincoln 
from  the  center  of  University  Place  than  a 
station  at  any  place  that  could  be  estab- 
lished in  University  Place;  that  it  has 
recently  constructed  at  a  great  expense  a 
switch  some  2  or  more  miles  in  length,  from 
Lincoln  to  the  center  of  the  business  dis- 
trict of  University  Place,  and  thereby  has 
satisfactorily  handled  freight  business  to 
that  point  over  its  line;  th&t  passenger 
trafiic  arising  from  students  does  not  come 
from  the  line  of  defendant,  which  has  only 
a  short  line  in  Nebraska,  so  that  only  a 
small  part  of  such  trafiic  would  come  over 
its  lines;  that  it  is  willing  to  furnish  addi- 
tional facilities  as  fast  as  the  returns  on 
business  will  justify;  that  the  returns  from 
the  business  in  University  Place,  which  are 
small,  would  be  not  greatly  increased;  that 
the  expense  of  acquiring  and  constructing 
a  station  would  be  at  least  $5,000;  and 
that  "the  compelling  of  the  construction  by 
the  defendant  of  the  transportation  facili- 
ties prayed  for  in  the  petition  would 
amount  to  a  confiscation  of  its  property 
to  the  extent  named,  .  .  .  and  would  be 
unreasonable,  unjust,  and  imfair  in  law  and 
in  fact." 

A  hearing  was  had  by  the  state  railway 
commission  upon  the  issues  thus  raised, 
and,  after  being  argued  and  submitted,  the 
commission  ordered  that  the  defendant  "be 
and  the  same  is  hereby  notified  and  direct- 
ed to  erect,  on  or  before  the  1st  day  of 
July,  1908,  and  thereafter  maintain,  on  its 
road  at  or  near  a  point  in  University  Place, 
Nebraska,  where  it  intersects  or  touches 
Warren  avenue,  a  suitable  station  and 
freight  house  with  a  floor  space  of  not  less 
than  500  square  feet,  together  with  the 
necessary  switch  tracks  and  appurtenances 
thereto."  The  order  further  directed  that 
an  agent  be  provided,  and  schedules  of  rates 
and  charges  be  published  and  put  into 
effect.  Afterwards,  the  railway  company, 
being  dissatisfied  with  this  order,  filed  a 
petition  in  the  district  court  for  Lancaster 
county  on  appeal,  setting  forth  the  partic- 
ular causes  of  objection  to  the  order.  A 
large  part  of  the  petition  is  devoted  to  set- 
ting forth  constitutional  objections  to  the 
statute  authorizing  the  creation  of  the  com- 
mission, and  the  proceedings  of  which  com- 
plaint' is  made.  The  further  objections  are 
made  that  the  matter  concerns  interstate 
commerce,  and  that  the  order  is  therefore 
beyond  the  powers  of  the  commission;  that 
the  complaint  does  not  state  facts  sufficient 
to  entitle  the  complainants  to  relief;  that 
the  allegations  are  not  established  by  the 
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evidence;  and  it  is  further  contended  that 
the  order  is  unreasonable  because  no  neces- 
sity exists  for  the  establishment  of  a  sta- 
tion at  University  Place.  The  petition 
prays  that  the  order  of  the  railway  com- 
mission be  vacated,  and  that  it  be  enjoined 
from  ordering  the  railway  company  to  es- 
tablish such  station.  The  railway  commis- 
sion answered,  setting  forth  at  length  the 
proceedings  and  findings  of  fact  upon  which 
the  order  was  based,  alleged  that  the  facts 
so  found  are  the  facts  in  relation  to  the 
matter,  and  further  alleged  that  the  rail- 
way company  is  a  common  carrier  engaged 
in  intrastate  transportation  of  both  pas- 
sengers and  freight  for  hire  in  the  state 
of  Nebraska. 

The  findings  as  to  matters  of  fact,  so  far 
as  material  here,  are  as  follows:  "From  the 
evidence  it  appears,  and  the  commission  so 
finds,  that  University  Place  is  an  incorpo- 
rated town  having  a  population  between 
2,500  and  3,500  inhabitants.  That  a  uni- 
versity enrolling  several  hundred  students 
is  located  within  its  limits.  That  there  is 
a  considerable  number  of  merchants  main- 
taining business  houses  in  -said  city  engaged 
in  the  business  of  shipping,  buying,  and 
selling  drugs,  groceries,  hardware,  lumber, 
coal,  general  merchandise,  plumbing  and 
building  supplies.  That  the  main  line  of 
the  defendant  company  passes  through  the 
northern  portion  of  the  town  at  a  distance 
of  about  f  of  a  mile  from  the  center  of 
town.  That  the  nearest  stations  on  the 
defendant's  road,  or  any  other  steam  rail- 
road, are  located  at  Lincoln  and  Havelock, 
«ach  at  a  distance  from  the  center  of  Uni- 
versity Place  of  about  4  miles  and  If  miles, 
respectively.  That  the  defendant  company 
has  constructed  a  switch  track  from  its 
main  line  for  a  distance  of  about  2  miles 
to  a  point  near  the  center  of  the  city.  That 
car-load  freight  alone  to  the  extent  of  sev- 
eral hundred  cars  a  year  is  delivered  on  said 
switch  track.  That,  except  where  com- 
petition enters  into  the  service,  a  switching 
charge  of  $5  a  car  is  added  to  the  regular 
tariff  rate  to  Lincoln  on  all  car-load  ship- 
ments delivered  on  said  switch  track.  That 
no  'less  than  car-load'  shipments  are  re- 
ceived on  said  switch  track;  and  that  the 
citizens  of  said  city  are  compelled  to  either 
go  to  Lincoln  or  Havelock  for  such  ship- 
ments, thereby  causing  them  more  or  less 
inconvenience,  and  entailing  considerable 
and  unnecessary  extra  expense  and  loss  of 
time.  .  .  .  Furthermore,  it  is  the  opin- 
ion of  this  commission  that  the  entire  busi- 
ness of  the  railroad  done  at  University 
Place  will  not  only  pay  expenses,  but  indeed 
return  a  fair  profit  to  the  defendant.  .  .  . 
We  do  not  concur  in  the  conclusions  of 
counsel  for  defendant  that  the  transpor- 
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tation  facilities  afforded  the  complainant 
and  his  fellow  citizens  in  University  Place 
are  sufficient  to  satisfactorily  and  reason- 
ably supply  the  public  need.*' 

A  trial  was  had  before  the  district  court 
upon  the  issues  thus  raised,  and  the  court 
found  as  its  conclusion  of  fact  *'that  the  de- 
cision of  the  commission  appealed  from  is 
not  unreasonable  or  unjust,  within  the 
meaning  of  the  l&w  providing  for  appeals, 
and  that  appellant  is  not  entitled  to  relief 
prayed  for."  The  court  further  found  as  a 
matter  of  law  that  the  only  question  for 
it  to  determine  upon  the  appeal  was 
"whether  the  order  of  the  commission  is  un- 
reasonable or  unjust,  and,  if  the  order  is 
found  to  be  such  that  reasonable  men  might 
differ  as  to  its  correctness,  it  cannot  be 
said  to  be  imreasonable ;  in  other  words, 
that  the  court  is  not  empowered  to  put  it- 
self in  the  place  of  the  commission,  with 
power  to  substitute  its  own  judgment  of 
what  is  reasonable  and  just  for  the  judg- 
ment of  the  commissioners,"  and  dismissed 
the  appeal  at  the  appellant's  cost.  Be- 
tween twenty  and  thirty  witnesses  were 
examined  at  the  trial.  Chi  the  part  of  the 
appellant,  they  were  principally  employees 
of  the  railway  company,  and  dealers  in 
lumber,  coal,  and  building  material,  receiv- 
ing freight  mainly  in  car-load  lots,  and 
whose  places  of  business  were  situated  on 
or  near  the  switch  belonging  to  the  railway 
company,  which  extends  from  Lincoln  to 
University  Place,  a  distance  of  over  2  miles. 
On  the  part  of  the  appellees,  the  witnesses 
were  mainly  retail  merchants  in  the  vil- 
lage and  private  individuals  residing  there- 
in. It  is  unnecessary  to  set  forth  the  evi- 
dence at  length.  It  supports  the  findings 
of  fact  made  by  the  railway  commission 
hereinbefore  set  forth.  It  further  tends  to 
prove  that  the  establishment  of  the  station 
would  be  of  considerable  benefit  and  accom- 
modation to  persons  engaged  in  the  retail 
business  in  University  Place,  on  account 
of  the  fact  that,  as  matters  now  are,  freight 
in  smaller  lots  than  6,000  pounds,  or  less 
than  car-load  lots,  is  not  delivered  upon  the 
switch  by  the  railway  company,  but  can 
only  be  delivered  at  Lincoln  or  Havelock, 
and  from  either  of  these  points  must  be  de- 
livered to  University  Place  either  by  means 
of  the  Morris  Transportation  Company,  a 
company  operating  a  freight  and  express 
business  over  the  lines  of  the  Lincoln  Trac- 
tion Company  (which  is  a  street  railway 
corporation,  whose  lines  connect  Lincoln  and 
Havelock,  via  University  Place),  or  by 
being  hauled  by  drays  from  the  respective 
railway  stations  to  the  point  of  delivery. 
It  is  also  shown  that  passengers  arriving 
or  departing  from  local  trains  could  save 
much  time  if  there  was  a  station  house  at 
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or  near  Warren  avenue,  the  point  where 
the  station  was  ordered  to  be  erected.  On 
the  other  hand^  the  appellant's  evidence 
tends  to  show  that  the  cost  of  drayage  from 
the  proposed  station  to  the  stores  in  the 
.  village  would  be  but  little,  if  any,  less  than 
is  now  charged  for  delivery  from  Havelock 
or  Lincoln.  It  is  also  shown  that  the  sta- 
tion at  Havelock  is  less  than  a  mile  farther 
from  the  business  center  of  University 
Place  than  the  site  of  the  proposed  station, 
which  is  nearly  %  of  a  mile  from  such  cen- 
ter as  it  now  is.  It  is  4^  miles  by  street 
railway  from  the  Chicago,  Rock  Island,  & 
Pacific  passenger  station  in  Lincoln  to  Uni- 
versity Place,  with  fifteen  minutes  street 
car  service.  From  the  center  of  the  busi- 
ness portion  of  University  Place  to  the 
station  of  the  company  in  Havelock  is  1% 
miles.  This  station  is  also  reached  by  the 
street  car  lines  with  thirty  minutes  serv- 
ice from  University  Place  to  Havelock.  At 
present  there  are  no  sidewalks  from  the 
business  portion  of  University  Place  to  the 
proposed  site,  and  there  are  no  houses 
within  a  few  blocks.  The  testimony  of 
the  appellant's  witnesses  is  to  the  effect 
that  the  cost  of  erecting  the  station,  build- 
ing house  track  and  passing  track,  wells, 
stock  yards,  scales,  etc.,  would  amount  to 
nearly  $18,000,  and  the  annual  maintenance 
cost  would  be  nearly  $5,000.  It  is  also 
shown  that,  if  the  station  is  placed  directly 
at  the  intersection  of  Warren  avenue  and 
the  railway  track,  it  will  be  in  a  low  and 
wet  situation,  at  a  point  where  the  track 
is  curved,  and  it  will  be  necessary  to  place 
the  station  on  the  outside  of  the  curve, 
which  will  be  on  the  side  of  the  track 
farthest  from  the  town.  The  merchants 
engaged  in  business  involving  heavy  articles, 
such  as  lumber,  cement,  coal,  etc.,  testify 
that  'a  station  is  unnecessary,  while  the 
retail  dealers  testify  that  they  could  trans- 
act business  at  much  less  expense  and  re- 
ceive goods  more  expeditiously  if  they  could 
use  their  delivery  wagons  to  bring  goods 
from  a  station  in  University  Place.  They 
also  testify  that  a  local  market  for  farm 
products  would  be  built  up. 

The  statute  governing  the  powers  of  the 
court  on  this  appeal  is  as  follows:  "If  any 
railway  company,  common  carrier,  or  any 
person  or  persons  affected  thereby,  shall  be 
dissatisfied  with  the  decision  of  said  railway 
commission  .  .  .  with  reference  to  any 
.  .  .  order,  act,  or  regulation  made  or 
adopted  by  them,  .  .  .  such  dissatisfied 
railway  company,  common  carrier,  person,  or 
persons,  may  file  a  petition  setting  forth  the 
particular  cause  or  causes  of  objection  to 
such  decision  ...  or  order,  ...  in 
the  district  court  of  the  countv  where  the 


as  a  court  of  equity,  against  said  commis- 
sion as  defendant.  ...  In  all  trials  un- 
der the  foregoing  article,  the  burden  of 
proof  shall  rest  upon  the  plaintiff,  who  must 
show  by  clear  and  satisfactory  evidence  that 
the  •  .  .  orders  .  .  .  complained  of 
are  unreasonable  and  unjust  to  it  or  them, 
and  the  record  of  the  decision  upon  said 
hearing  before  said  commission  shall,  when 
properly  authenticated  by  said  commission, 
be  received  in  evidence  in  the  trial  of  said 
cause,  that  said  .  .  .  order  ...  is 
prima  facie  just  and  reasonable."  Cobbey's 
Anno.  Stat.  §  10,655   (Laws  1907,  chap.  72, 

§  7). 

We  are  of  the  opinion  that  it  was  entirely 
competent  for  the  legislature  to  provide  that 
the  burden  of  proof  should  rest  upon  the 
party  seeking  to  set  aside  the  decision  of  the 
commissioners,  to  show  by  clear  and  satis- 
factory evidence  that  the  order  is  unreason- 
able and  unjust,  and  that  the  record  should 
be  prima  facie  evidence  that  the  order  is 
just  and  reasonable.  It  will  be  seen  that 
this  provision  of  the  statute  applies  not  only 
to  orders  or  regulations  made  against  the 
contentions  of  the  railway  companies  or 
common  carriers,  but  as  well  when  the  relief 
prayed  for  by  those  complaining  of  the  car- 
riers is  by  the  order  of  the  commission  de- 
nied; so  that  there  is  nothing  unfair  or 
unjust  to  the  railway  companies  or  discrimi- 
natory against  them  in  this  provision.  The 
party,  whether  complainant  or  defendant, 
against  whose  contention  the  decision  of  the 
railway  commission  is  made,  has  the  labor- 
ing oar  in  the  district  court,  regardless  of 
whether  it  is  a  private  individual  or  a  rail- 
road company  complaining.  In  an  ordinary 
action  appealed  to  this  court,  in  which  there 
has  been  a  trial  to  a  jury,  it  is  incumbent 
upon  the  party  assailing  the  verdict  upon 
the  ground  that  there  is  not  sufficient  evi- 
dence to  sustain  it,  to  assume  affirmatively 
the  burden  of  pointing  out  this  fact,  and  the 
established  rule  in  such  cases  is  that,  where 
the  evidence  is  confiicting,  the  verdict  of  the 
jury  will  not  be  disturbed  if  there  is  suffi- 
cient competent  testimony  to  uphold  it. 
The  question  in  such  a  case  is  not,  did  the 
jurors  draw  the  correct  conclusions  from  the 
evidence  before  them,  did  they  give  credit 
to  witnesses  who  were  unworthy  of  credit, 
and  disbelieve  other  witnesses  whose  evi- 
dence was  more  reliable,  thereby  reaching 
an  erroneous  conclusion, — but,  was  there  suf- 
ficient evidence  before  them  from  which,  if 
they  believed  it,  the  conclusion  might  be 
drawn.  And  so,  in  the  present  case,  the 
question  is  not  whether  this  court  or  the 
district  court  might,  if  the  question  were 
originally  before  it  for  its  determination, 
make  the  same  order  as  made  by  the  rail- 


cause  of  action  arose  in  this  state,  sitting    way  commission,  but  whether  the  evidence 
26  L.R.A.(N.S.)  ^  29 


450 


NEBRASKA  SUPREME  COURT. 


Jan., 


before  the  district  court  shows  "clearly  and 
satisfactorily'*  that  the  order  was  unreason- 
able and  unjust. 

The  quantum  of  proof  required  to  estab- 
lish the  fact  that  the  order  of  the  commis- 
sion is  unreasonable  is  more  than  a  mere 
preponderance,  as  in  an  ordinary  case.  The 
evidence  must  outweigh  that  offered  by  the 
defendant,  and  it  must  be  of  the  same  clear 
and  satisfactory  nature  as  that  required  in 
other  cases  where  presumptions  of  validity 
attach  to  the  instrument  sought  to  be  set 
aside,  or  to  the  transaction  sought  to  be 
declared  void.  Bingaman  v.  Bingaman,  85 
Neb.  248,  122  N.  W.  981;  Peterson  v.  Bauer, 
76  Neb.  652,  663,  107  N.  W.  993,  111  N.  W. 
361;  Doane  v.  Dunham,  64  Neb.  135,  89  N. 
W.  640;  Topping  v.  Jeanette,  64  Neb.  834, 
90  N.  W.  911;  Williams  v.  Miles,  68  Neb. 
463,  479,  62  L.  R.  A.  383,  110  Am.  St.  Rep. 
431,  94  N.  W.  705,  96  N.  W.  151,  4  A.  &  E. 
Ann.  Cas.  306.  In  Minneapolis,  St.  P.  &  S. 
Ste.  M.  R.  Co.  v.  Railroad  Commission,  136 
Wis.  146,  17  L.R.A.(N.S.)  821,  116  N.  W. 
905,  the  facts  were  that  the  Wisconsin  rail- 
way commission,  after  a  complaint  and 
hearing,  ordered  the  railway  company  to 
erect  a  platform,  and  stop  its  local  pas- 
senger trains  at  a  certain  point  midway 
between  two  stations  which  were  between 
7  and  8  miles  apart.  On  appeal  to  the  cir- 
cuit court,  that  court  found  that  the  order 
of  the  commission  was  not  unreasonable, 
and  refused  to  vacate  it.  In  an  elaborate 
and  learned  opinion  (after  argument  and 
submission  and  reargument)  the  power  of 
the  legislature  to  confer  upon  the  courts 
authority  to  review  the  reasonableness  of 
rules  or  orders  of  the  railway  commission, 
the  scope  of  such  review,  and  the  true  con- 
struction of  the  word  "unreasonable"  in  the 
language  of  the  act,  were  fully  considered. 
It  may  be  said  here  that  the  language  of 
our  statute  in  this  respect  is  substantially 
identical  with  that  of  the  Wisconsin  statute. 
The  court  said:  "If  this  court  or  the  cir- 
cuit court  were,  by  the  statute  in  question, 
authorized  to  investigate  the  subject  anew, 
to  put  itself  in  the  place  of  the  commission, 
and  search  for  this  reasonable  and  just  rate, 
with  power  to  substitute  its  own  judgment 
of  what  is  reasonable  and  just  for  the  judg- 
ment of  the  commissioners,  the  statute 
might  be  subject  to  grave  criticism.  But 
the  courts  are  not  by  this  statute  so  au- 
thorized. The  authority  given  to  the  circuit 
court  is  not  to  search  for  or  disclose  or 
declare  this  'reasonable  and  just'  rate  or 
service,  but  merely  to  determine  whether 
the  order  of  the  commission  is  'unreason- 
able,'— quite  a  different  thing." 

Unless  the  plaintiff  is  able  to  show  by 
clear  and  satisfactory  evidence  that  the 
order  of  the  commission  complained  of  is 
26  L.RJ^.(N.S.) 


unlawful  or  unreasonable,  as  the  ease  may 
be,  the  order  must  stand.  The  words  "clear 
and  satisfactory  evidence"  are  significant, 
because,  at  the  time  of  the  enactment  of 
this  statute,  they  were  used  in  the  law  of 
this  state  to  describe  a  degree  of  proof 
greater  than  a  preponderance  of  evidence, 
and  such  as  was  necessary  in  order  to  estab- 
lish fraud  by  that  party  to  an  action  upon 
whom  the  burden  of  proof  rested.  We  must 
hold  that,  in  the  statute  before  the  court, 
the  legislature  used  the  words  "clear  and 
satisfactory"  in  this  sense,  and  intended 
they  should  describe  that  degree  of  proof 
necessary  to  establish  fraud  or  prove  mis- 
take in  a  written  instrument.  A  similar 
conclusion  was  reached  by  the  supreme  court 
of  Oklahoma  in  Atchison,  T.  &  S.  F.  R.  Co. 
V.  State  (Okla.)  100  Pac.  16,  and  in  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  State  (Okla.)  101 
Pac.  262,  and  by  the  supreme  court  of 
Louisiana  in  Morgan's  L.  &  T.  R.  &  S.  S. 
Co.  V.  Railroad  Commission,  109  La.  247,  33 
So.  214. 

Before  the  creation  of  the  railway  com- 
mission, the  courts  of  this  state  exerted  the 
authority  to  require  railway  companies  by 
mandamus  to  provide  necessary  facilities  for 
the  public.  State  ex  rel.  Mattoon  v.  Repub- 
lican Valley  R.  Co.  17  Neb.  647,  52  Am. 
Rep.  424,  24  N.  W.  329;  Id.,  18  Neb.  512, 
26  N.  W.  205.  But,  unless  public  necessity 
requires,  the  discretion  of  the  railroad  com- 
pany in  establishing  and  maintaining  its 
stations  should  not  be  interfered  with.  Chi- 
cago &  N.  W.  R.  Co.  V.  State,  74  Neb.  77, 
103  N.  W.  1087.  In  Chicago  &  A.  R.  Co.  v. 
People,  152  111.  230,  26  L.R.A.  224,  38  N. 
E.  662,  a  mandamus  was  sought  to  compel 
the  railway  company  to  establish  a  station 
at  Upper  Alton,  which  was  refused.  The 
facts  are  fully  set  forth  in  the  opinion.  In 
the  case  in  this  court  first  above  referred 
to,  a  mandamus  was  issued  to  compel  the 
Republican  Valley  R.  Co.  to  establish  a 
station  at  Blue  Springs,  a  town  of  about 
1,500  people,  at  a  point  outside  of  the  cor- 
porate limits  of  Blue  Springs,  and  about  a 
mile  and  a  half  from  another  station  at 
the  town  of  Wymore.  Considering  the  facts 
in  the  Nebraska  case,  and  comparing  them 
with  those  in  the  Illinois  case,  we  think  the 
comparison  clearly  demonstrates  that  what 
might  be  considered  just  and  reasonable  and 
necessary  by  one  court  may  be  considered 
unjust  and  unreasonable  by  another.  If  the 
order  to  establish  a  station  at  Blue  Springs 
under  the  circumstances  at  the  time  and 
place  was  just  and  reasonable,  to  provide 
necessary  facilities  for  the  public,  then  we 
are  convinced  that  the  order  establishing  a 
station  at  University  Place  falls  within  that 
catct^ory. 

The  railroad  company  insists  that  the  cost 
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of  constructing  a  station  and  necessary  side 
tracks,  etc.,  would  much  exceed  the  pecun- 
iary benefit  derived  by  it  from  such  estab- 
lishment, would  not  justify  the  outlay,  and 
would  be  to  that  extent  confiscatory.  The 
cost  of  the  proposed  improvement  is  not  in 
all  cases  a  proper  test  for  determining  the 
reasonableness  of  such  an  order.  It  is 
proper  to  be  taken  into  consideration,  but 
it  is  not  controlling.  It  is  not  contended 
that  the  amount  to  be  expended  is  so  exces- 
sive that  it  will  diminish  the  company's 
revenues  relatively  to  any  great  extent. 
The  mere  fact  that  the  income  from  the 
expenditure  at  that  particular  point  upon 
its  line  may  not  earn  a  fair  return  upon 
the  capital  invested  at  that  point  can  only 
be  considered  in  connection  with  the  revenue 
from  the  entire  operation  of  the  road  within 
the  state  at  least.  As  said  by  Mr.  Justice 
White  in  his  opinion  in  Atlantic  Coast  Line 
R.  Co.  V.  North  Carolina  Corp.  Commission, 
206  U.  S.  1,  26,  51  L.  ed.  933,  945,  27  Sup. 
Ct.  Rep.  585,  11  A.  &  E.  Ann.  Cas.  398: 
"It  follows,  therefore,  that  the  mere  incur- 
ring of  a  loss  from  the  performance  of  such 
a  duty  does  not,  in  and  of  itself,  necessarily 
give  rise  to  the  conclusion  of  unreasonable- 
ness, as  would  be  the  case  where  the  whole 
scheme  of  rates  was  unreasonable,  under  the 
doctrine  of  Smyth  v.  Ames,  169  U.  S.  466, 
42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418,  or  under 
the  concessions  made  in  the  two  proposi- 
tions we  have  stated.  Of  course,  the  fact 
that  the  furnishing  of  a  necessary  facility 
ordered  may  occasion  an  incidental  pecunia- 
ry loss  is  an  important  criteria  to  be  taken 
into  view  in  determining  the  reasonableness 
of  the  order,  but  it  is  not  the  only  one. 
As  the  duty  to  furnish  necessary  facilities 
is  cotcrminus  with  the  powers  of  the  cor- 
poration, the  obligation  to  discharge  that 
duty  must  be  considered  in  connection  with 
the  nature  tind  productiveness  of  the  cor- 
porate business  as  a  whole,  the  character  of 
the  services  required,  and  the  public  need 
for  its  performance."  See  also  Wisconsin, 
M.  &  P.  R.  Co.  V.  Jacobson,  179  U.  S.  287, 
45  L.  ed.  194,  21  Sup.  Ct.  Rep.  115;  Mor 
gan's  L.  &  T.  R.  &  S.  S.  Co.  v.  Railroad 
Commission,  supra. 

It  is  also  objected  that  the  place  desig- 
nated for  the  erection  of  the  station  is  upon 
a  curve,  and  at  a  point  where  the  track  is 
eleyated,  and  the  land  is  low  and  wet.  The 
order,  however,  does  not  require  the  erection 
of  the  station  exactly  at  the  intersection  of 
Warren  avenue.  It  will  be  a  sufficient  com- 
pliance if  it  is  placed  at  a  point  as  near  as 
possible  to  Warren  avenue,  consistent  with 
the  safe,  necessary,  and  proper  operation  of 
the  railway,  and  having  regard  to  public 
convenience,  and  the  order  of  the  commis- 
sion. 
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Upon  the  whole  case,  the  evidence  con- 
vinces us  that  the  principal  ground  for  com- 
plaint is  the  lack  of  facilities  for  the  recep- 
tion and  sending  out  of  freight  in  less  than 
car-load  lots,  and  that  it  is  open  to  question 
whether  the  necessity  of  a  station  at  the 
point  designated  for  the  accommodation  of 
passenger  traffic  alone  would  be  enough  to 
justify  the  commission  in  making  the  order. 
The  street  car  facilities  from  University 
Place  to  the  Havelock  and  Lincoln  stations 
of  the  railway  company,  and  the  means  of 
delivery  of  personal  baggage,  are  perhaps  as 
convenient  for  passengers  as  from  many 
points  within  the  corporate  limits  of  the 
city  of  Lincoln.  However,  it  is  not  the 
inconvenience  to  passengers  alone,  but  the 
whole  demand  for  both  freight  and  passen- 
ger service  that  must  be  considered,  and  if, 
taking  all  the  circumstances  into  considera- 
tion, the  order  is  not  unreasonable,  we  have 
no  power  to  set  it  aside. 

Under  all  the  facts  in  evidence,  and  giving 
the  statutory  presumption  proper  weight, 
we  are  satisfied  that  the  order  of  the  com- 
mission is  not  unreasonable,  and  the  judg- 
ment of  the  District  Court  so  finding  is 
affirmed. 


UNITED     STATES     CIRCUIT    COURT 
OF  APPEAIiS,  SECOND  CIRCUIT. 

RE  FREDERICK  R.  WHITE,  Bankrupt. 

(98  C.  C.  A.  206,  174  Fed.  333.) 

Bankruptcy  —  insurance    policy  —  right 
of  trnstee. 

1.  The  trustee  has  a  right  to  surrender 
insurance  on  the  life  of  the  bankrupt,  and 
receive  the  proceeds,  where  the  policy  pro- 
vides that  it  shall  be  payable  to  his  wife  if 
she  survive  him,  otherwise  to  his  estate,  or 
to  any  beneficiary  to  be  named  by  him,  and 

Note,   —   Life   insurance   aa   assets   of 

bankrupt. 

The  earlier  cases  on  this  question  are  in- 
cluded in  the  note  to  Morris  ▼.  Dodd,  60 
L.R.A.  33. 

It  is  not  intended  to  discuss  such  cases  as 
Re  Adams,  104  Fed.  72;  Re  Becker,  106 
Fed.  64,  5  Am.  Bankr.  Rep.  438;  Re  Bla- 
lock,  118  Fed.  679,  9  Am.  Bankr.  Rep.  269, 
and  Re  Towne,  122  Fed.  313,  10  Am.  Bankr. 
Rep.  284,  where  the  question  considered  is 
whether  the  omission  of  insurance  policies 
from  the  schedule  is  such  fraud  as  will 
preclude  a  discharge  in  bankruptcy.  The 
substantive  question  here  considered  is  rela- 
tive to  the  rights  of  the  trustee  in  bankrupt- 
cy to  insurance  policies,  granting  or  as- 
suming that  they  have  been  properly  sched- 
uled. 

On  the  right  of  creditors  to  reach  option 
of  insured  to  receive  cash  surrender  value  of 
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which  permits  the  insured  himself  at  any 
time  to  surrender  the  policy  for  paid-up  in- 
surance or  other  value. 

Same  —  exemption  —  statutory  proiri- 
sion. 

2.  A  statute  permitting  a  married  woman 
to  take  out  insurance  on  her  husband's  life 
does  not  render  exempt,  under  the  bank- 
ruptcy act,  the  policy  taken  out  by  him 
and  payable  to  her  if  she  survives  him,  other- 
wise to  his  estate  or  beneficiary  designated 
by  him,  and  which  may  be  surrendered  by 
him  for  cash  or  value. 

(Coxe,  Circuit  Judge,  dissents.) 
(November  .9,  1909.) 

PETITION  to  review  an  order  of  the  -Dis- 
trict Court  of  the  United  States  for 
the  Southern  District  of  New  York  denying 
the  application  of  Alfred  Yankauer,  trustee 


in  bankruptcy  of  Frederick  R.  White,  for 
authority  to  surrender  a  policy  of  insuranoe 
on  the  bankrupt's  life  and  to  collect  the  siir- 
render  value  thereof.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Lacombe,  Coxe,  and  Ward, 
Circuit  Judges. 

Messrs.  Maurice  P.  Davidson  and  Ber- 
nard Naumburg,  with  Messrs.  Yankauer 

6  Davidson,  for  petitioner  : 

Powers  which  the  bankrupt  might  have 
exercised  for  his  own  benefit  pass  to  his 
trustee  in  bankruptcy. 

Re  Phelps,  15  Am.  Bankr.  Rep.  173. 

The  bankrupt  had  an  assignable  interest 
in  the  policy,  which  passed  to  the  trustee. 

Re  Diack,  3  Am.  Bankr.  Rep.  723,  100 
Fed.  770 ;  Re  Boardman,  4  Am.  Bankr.  Rep. 
620,  103  Fed.  783;  Waldron  v.  Becker,  33 
Misc.  182,  68  N.  Y.  Supp.  402;  Re  Holden, 

7  Am.  Bankr.  Rep.  615,  113  Fed.  141;  Re 


policy,  and  their  right  to  reach  policies 
having  a  cash  surrender  value,  see  tne  case 
note  appended  to  McCutchen  v.  Townsend, 
16  L.R.A.(N.S.)   316. 

Section  6  of  the  bankruptcy  act  provides: 
"This  act  shall  not  affect  the  allowance  to 
bankrupts  of  the  exemptions  which  are  pre- 
scribed by  the  state  laws  in  force  at  the 
time  of  the  filing  of  the  petition  in  the 
state  wherein  they  have  had  their  domicil 
for  the  six  months,  or  the  greater  portion 
thereof,  immediately  preceding  the  filing 
of  the  petition."  30  Stat,  at  L.  648,  chap. 
541,  U.   S.   Comp.   Stat.   1901,  p.   3424. 

Section  70a  provides:  "The  trustee  of  the 
estate  of  a  bankrupt,  upon  his  appointment 
and  qualification,  and  his  successor  or  suc- 
cessors, if  he  shall  have  one  or  more,  upon 
his  or  their  appointment  and  qualification, 
shall  in  turn  be  vested,  by  operation  of  law, 
with  the  title  of  the  bankrupt,  as  of  the 
date  he  was  adjudged  a  bankrupt,  except  in 
so  far  as  it  is  to  property  which  is  exempt, 
to  all  .  .  .  (5)  property  which,  prior 
to  the  filing  of  the  petition,  he  could  by  any 
means  have  transferred,  or  which  might 
have  been  levied  upon  and  sold  under  ju- 
dicial process  against  him:  Provided,  that, 
when  any  bankrupt  shall  have  any  insur- 
ance  policy  which  has  a  cash  surrender  val- 
ue payable  to  himself,  his  estate,  or  person- 
al representatives,  he  may,  within  thirty 
days  after  the  cash  surrender  value  has 
been  ascertained  and  stated  to  the  trus- 
tee, by  the  company  issuing  the  same, 
pay  or  secure  to  the  trustee  the  sum  so  as- 
certained and  stated,  and  continue  to  hold, 
own,  and  carry  such  policy  free  from  the 
claims  of  the  creditors  participating  in  the 
distribution  of  his  estate  under  the  bank- 
ruptcy proceedings,  otherwise  the  policy 
shall  pass  to  the  trustee  as  assets."  30  Stat, 
at  L.  665,  chap.  641,  U.  S.  Comp.  Stat.  1001, 
p.  3451. 

Whether  §  70a  qualifies  §  6  is  a  question 
as  to  which  there  has  been  some  divergence 
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of  opinion.  But  the  question  has  now  been 
passed  upon  by  the  United  States  Supreme 
Court,  which  says  that  it  does  not  quali- 
fy §  0.  This  conclusion  was  readied  in 
Holden  v.  Stratton,  108  U.  S.  202,  49  L.  ed. 
1018,  25  Sup.  Ct.  Rep.  656,  14  Am.  Bankr. 
Rep.  94,  reversing,  51  C.  C.  A.  97,  113  Fed. 
141,  52  C.  C.  A.  346,  114  Fed.  650  (ninth 
circuit).  The  Supreme  Court  said:  "Con- 
sidering the  matter  originally,  it  is,  we 
think,  apparent  that  §  6  is  couched  in  un- 
limited terms,  and  is  accompanied  with  no 
qualification  whatever.  Even  a  superficial 
analysis  of  §  70a  demonstrates  that  tnat  sec- 
tion deals  not  with  exemptions,  but  solely 
with  the  nature  and  character  of  property 
title  to  which  passes  to  the  trustee  in  bank- 
ruptcy. The  opening  clause  of  the  section 
declares  that  the  trustee,  after  his  appoint- 
ment, shall  be  vested,  'by  operation  of  law, 
with  the  title  of  the  bankrupt,  ...  ex- 
cept in  so  far  as  it  is  to  property  which  is 
exempt,'  and  this  is  followed  by  an  enumer- 
ation, under  six  headings,  of  the  various 
classes  of  property  which  pass  to  the  trus- 
tee. Clearly,  the  words,  'except  in  so  far  as 
it  is  to  property  which  is  exempt,'  make 
manifest  that  it  was  the  intention  to  ex- 
clude from  the  enumeration  property  ex- 
empt by  the  act.  This  qualification  neces- 
sarily controls, all  the  enumerations,  and, 
therefore,  excludes  exempt  property  from 
all  the  provisions  contained  in  the  respec- 
tive enumerations.  The  meaning  now  sought 
to  be  given  to  the  proviso  cannot  in  reason 
be  afiixed  to  it  without  holding  that  the 
words,  'except  in  so  far  as  it  is  te  property 
which  is  exempt,'  do  not  control  and 
limit  the  proviso.  But  to  say  this  is  to 
read  out  of  the  section  the  dominant  limita- 
tion which  it  contains,  and,  therefore,  to 
segregate  the  proviso  from  its  context,  and 
cause  it  to  mean  exactly  the  reverse  of 
what,  when  read  in  connection  with  the  con- 
text, it  necessarily  implies.  It  is,  however, 
argued  that,  unless  the  proviso  be  given 
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Slingluff,  5  Am.  Bankr.  Rep.  76,  106  Fed. 
154;  Re  Welling,  51  0.  C.  A.  iSl,  7  Am. 
Bankr.  Rep.  340,  113  Fed.  189;  Re  Phelps, 
15  Am.  Bankr.  Rep.  170;  Re  Coleman,  69 
C.  C.  A.  496,  14  Am.  Bankr.  Rep.  461,  136 
Fed.  818. 

The  policy  issued  to  the  bankrupt  has  a 
cash  surrender  value. 

Hiscock  y.  Mertens,  17  Am.  Bankr.  Rep. 
483;  Holden  v.  Stratton,  198  U.  S.  214,  49 
L.  ed.  1022,  25  Sup.  Ct.  Rep.  656. 

The  cash  surrender  value  of  the  policy  is 
payable,  at  the  option  of  the  bankrupt,  to 
himself  at  any  time. 

Re  Boardman,  4  Am.  Bankr.  Rep.  620; 
Re  Steele,  3  Am.  Bankr.  Rep.  549;  Re 
Phelps,  supra. 

The  interest  of  the  bankrupt  (the  in* 
sured)  in  the  policy  of  insurance  is  entitled 
to  no  exemption. 

Duncan  v.  Ferguson-McKinney  Dry  Goods 


Co.  18  Am.  Bankr.  Rep.  165;  McCarthy  v. 
Coffin,  18  Am.  Bankr.  Rep.  148. 

Mr.  J.  M.  Grossman,  with  Mr.  li.  £. 
Warren,  for  respondent. 

Ward,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

This  is  a  petition  to  review  an  order  of 
the  district  court  denying  the  application  of 
the  trustee  for  authority  to  surrender  an 
ordinary  policy  of  insurance  on  the  bank- 
rupt's life,  and  collect  the  surrender  value 
thereof.  The  policy  is  dated  January  8, 
1889,  in  the  Penn  Mutual  Life  Insurance 
Company  of  Philadelphia,  described  as  a 
trust  certificate,  whereby  the  company 
agrees  to  pay  $5,000  to  the  wife  of  the  in- 
sured, if  she  survive  him,  in  ten  annual 
payments  of  $500  each.  If  she  predecease 
him,  the  policy  is  payable  to  his  estate,  or 
to  any  beneficiary  named  by  him.    If,  after 


the  import  attributed  to  it,  and  be  treated 
as  not  subject  to  the  limitation  implied  by 
the  words  creating  the  exception  as  to  ex- 
empt property,  that  it  becomes  meaningless, 
and  hence,  under  the  rule  of  construction 
which  commands  that  effect  must  be  given 
if  possible  to  all  parts  of  a  statute,  the 
proviso  must  be  construed  as  wholly  dis- 
connected from  the  clause  as  to  exempt 
property.  The  premise  upon  which  this 
proposition  rests  is  a  mistaken  one.  As 
§  70a  deals  only  with  property  which,  not 
being  exempt,  passes  to  the  trustee,  the  mis- 
.sion  of  the  proviso  was,  in  the  interest  of 
the  perpetuation  of  policies  of  life  insur- 
ance, to  provide  a  rule  by  which,  where 
such  policies  passed  to  the  trustee  because 
they  were  not  exempt,  if  they  had  a 
surrender  value,  their  future  operation 
could  be  preserved  by  vesting  the  bank- 
rupt with  the  privilege  of  paying  such 
surrender  value,  whereby  the  policy  would 
be  withdrawn  out  of  the  category  of  an  as- 
set of  the  estate.  That  is  to  say,  the  pur- 
pose of  the  proviso  was  to  confer  a  benefit 
upon  the  insured  bankrupt  by  limiting  the 
character  of  the  interest  in  a  nonexempt  life 
insurance  policy,  which  should  pass  to  the 
trustee,  and  not  to  cause  such  a  policy  when 
exempt  to  become  an  asset  of  the  estate. 
When  the  purpose  of  the  proviso  is  thus  as- 
certained, it  becomes  apparent  that  to  main- 
tain the  construction  which  the  argument 
seeks  to  affix  to  the  proviso  would  cause  it 
to  produce  a  result  diametrically  opposed 
to  its  spirit  and  to  the  purpose  it  was  in- 
tended to  subserve."  This  case  involved  two 
policies  payable  to  the  wife  of  the  insured 
in  the  event  of  her  surviving  her  husband, 
otherwise  to  his  estate  or  assigns,  and  for 
one  of  which  the  husband,  if  surviving  the 
designated  period,  might,  upon  surrender- 
ing it,  recover  its  full  cash  value.  The 
court  held  that  the  Washington  statute  ex- 
empting from  liability  for  debt  the  proceeds 
or  avails  of  all  life  insurance  included  both 
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of  these  policies.  It  should  also  be  noted 
that  both  the  insured  and  his  wife  were 
bankrupts,  and  that  the  case  involved  a 
consolidation  of  the  proceedings  against 
each  of  them. 

In  the  foregoing  case,  the  court  referred 
to  the  conflicting  views  with  respect  to  this 
question,  as  represented  on  the  one  hand 
by  Re  Scheld,  52  L.R.A.  188,  44  C.  C.  A. 
233,  104  Fed.  870,  5  Am.  Bankr.  Rep.  102 
(ninth  circuit),  holding  that  §  6  is  limited 
by  §  70a,  with  the  result  that  a  policy 
which  has  a  cash  surrender  value  passes  to 
the  trustee  as  assets,  unless  the  cash  value 
is  paid  or  secured  to  the  trustee,  although 
the  policy  is  exempt  under  the  state  laws; 
and  on  the  other  hand  by  Steele  v.  Buel,  44 
C.  C.  A.  287,  104  Fed.  968,  5  Am.  Bankr. 
Rep.  165  (eighth  circuit),  reversing  98  Fed. 
78  (cited  in  the  note  in  50  L.R.A.  33),  hold- 
ing that  instead  of  nullifying  the  basic  rule 
of  exemption  established  by  §  6,  and  cur- 
tailing the  exemption  under  the  state  law, 
the  proviso  to  clause  5  of  §  70a  was  intend- 
ed to,  and  does,  give  the  bankrupt  a  right 
which,  in  states  whose  laws  do  not  exempt 
policies,  he  would  not  have  without  it,  and 
that  the  proviso  is  operative  only  in  those 
states  whose  laws  do  not  exempt  policies  of 
insurance,  and  has  no  application  in  states 
whose  laws  do  exempt  them.  The  court  in 
the  Holden  Case  adopts  the  rule  of  the 
Steele  Case,  and  therefore  necessarily  repu- 
diates the  contrary  rule  of  the  Scheld  Case. 
It  is  tliought  that  benefit  may  be  derived 
from  reading,  in  addition  to  the  preceding 
quotation  from  the  Holden  Case,  the  follow- 
ing language  used  in  the  Steele  Case:  "The 
only  right  or  title  the  trustee  has  to  any  of 
the  bankrupt's  property  is  acquired  under 
this  section  [70].  It  vests  the  title  of  the 
property  in  the  trustee,  'except  in  so  far  as 
it  is  to  property  which  is  exempt.'  How 
is  it  to  be  known  what  *is  exempt?'  There 
is  but  one  source  of  information  on  that 
subject,  and  that  is  the  state  law  adopted 
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payment  of  two  annual  payments,  the  policy 
lapses  for  nonpa3^ment  of  premiums,  the 
company  will,  on  the  decease  of  the  insured, 
issue  a  policy  of  paid-up  insurance  for  a 
certain  amount,  to  the  beneficiary.  It  is 
provided,  however,  that  the  insured  himself 
may  at  any  time  surrender  the  policy  for 
**paid-up  insurance  or  other  value." 

The  district  judge  was  of  opinion  that  the 
wife  of  the  bankrupt  was  the  legal  owner  of 
the  policy;  that  it  was  her  property,  and, 
if  the  insured  had  the  option  of  terminating 
her  ownership,  he  had  not  exercised  it. 
But  we  think  the  policy  is  the  property  of 
the  husband,  that  the  contract  is  made  with 
him,  and  that  the  wife^s  interest  depends 
on  the  contingency  of  her  surviving  him.  If 
the  property  in  the  policy  were  absolutely 


the  wife's^  the  insurance  would  be  payable 
upon  her  death  to  her  estate.  Certainly  the 
bankrupt  has  an  interest  in  the  policy.  If 
he  survive  his  wife,  the  insurance  will  be 
payable,  not  to  her  estate,  but  to  him,  or  to 
his  estate,  or  to  a  beneficiary  designated  by 
him.  This  is  a  vested  future  interest.  Be- 
sides this,  though  not  obliged  by  the  con- 
tract to  do  so,  the  company  is  willing,  ap- 
parently, under  the  option  given  the  insured 
to  surrender  the  policy  for  paid-up  insur- 
ance or  other  value,  to  pay  the  sum  of 
$1,804.23  upon  its  surrender.  The  situation 
is  exactly  the  same  as  if  the  policy  contained 
a  stipulation  for  a  cash  surrender  value. 
Hiscock  V.  Mertens,  205  U.  S.  202,  51  L.  ed. 
771,  27  Sup.  Ct.  Rep.  488,  affirming  this 
court  in  Re  Mertens,  73  C.  C.  A.  561,  142 


hy  §  6,  and  the  legal  effect  of  this  exception 
18  precisely  the  same  as  if  it  read,  'except 
property  which  is  exempt  under  the  state 
law.'  This  exception  must  be  read  into 
every  other  clause  and  provision  of  the 
section.  The  fifth  clause  of  this  section 
shows  conclusively  that  the  construction 
of  the  proviso  contended  for  by  the  trustee 
is  wholly  inadmissible.  By  the  plain  lan- 
guage of  this  clause  of  this  section,  the 
trustee  is  invested  with  the  title  to  all  the 
bankrupt's  'property  which,  prior  to  the 
filing  of  the  petition,  he  could  by  any 
means  have  transferred.  .  .  .  '  Now, 
the  bankrupt  could  have  transferred  every 
particle  of  property  he  owned  prior  to  the 
filing  of  the  petition,  and  why  does  not  the 
trustee  set  up  a  claim  to  all  of  it  under 
this  clause?  Because  it  is  felt  that,  if  such 
a  claim  was  made,  it  must  fail,  for  the 
reason  that  it  would  be  perceived  at  once 
that  to  grant  it  would  completely  nullify 
§  6  and  all  exemptions  under  state  laws, 
leaving  the  bankrupt  without  any  exemption 
whatever.  But  there  is  just  as  much  reason 
for  the  trustee  claiming  under  this  clause  all 
the  property  exempt  under  the  state  law, 
as  there  is  for  claiming  a  part  of  it.  The 
difference  is  one  of  degree  only.  It  is  ob- 
vious that  §  6  must  be  read  into  this  clause, 
if  that  section  is  to  have  any  effect  at  all, 
and  the  bankrupt  to  be  allowed  any  exemp- 
tions. But  the  clause  of  the  fifth  para- 
graph immediately  preceding  the  proviso, 
and  to  which  the  proviso,  according  to 
the  accepted  rule  for  the  construction 
of  provisos,  must  be  referred,  removes 
all  doubt  as  to  what  is  meant  by  the 
proviso.  In  connection  it  reads:  *The  trus- 
tee .  .  .  shall  be  vested,  by  operation 
of  law,  with  the  title  of  the  bankrupt, 
.  .  .  to  all  property  which  might  have 
been  levied  upon  and  sold  under  judicial 
process:  Provided,  that,  when  any  bank- 
rupt shall  have  any  insurance  policy  which 
has  a  cash  surrender  value,'  etc.  What 
kind  of  an  insurance' policy  is  here  meant? 
Plainly  and  obviously  an  insurance  'which 
might  have  been  levied  upon  and  sold  under 
judicial  process/  and  as  to  such  policies 
the  proviso  makes  a  provision  by  which  the 
26  L.RwA..(N.S.) 


bankrupt  may  retain  his  policy  by  paying 
its  cash  surrender  value,  and  thus  retain 
the  benefit  of  the  low  rate  of  premium  ob- 
tained when  he  was  younger,  and  which 
could  not  be  obtained  on  a  new  policy. 
Moreover,  the  proviso  is  to  be  read  in  tiie 
light  of  §  6,  and  made  to  harmonize  with  it 
and  the  other  provisions  of  §  70,  and,  giv- 
ing due  effect  and  operation  to  this  rule  of 
construction,  the  proviso  means  precisely 
what  it  would  if  it  read,  'provided,  that, 
when  any  bankrupt  shall  have  any  insur- 
ance policy  not  exempt.' " 

Two  cases  in  addition  to  the  Holden  Case 
have  been  found,  where  the  beneficiary  was 
the  bankrupt. 

The  Tennessee  statute  providing  that  any 
insurance  effected  by  the  husband  on  his 
life  shall  inure  to  the  benefit  of  the  widow 
and  children,  free  from  the  claims  of  his 
creditors,  does  not  operate  to  render  a  wife 
who  is  the  beneficiary  in  a  policy  effected  by 
the  husband  on  his  life,  a  trustee  of  the 
fund  for  herself  and  children,  so  as  to  pre- 
vent the  policy  from  passing  to  her  trustee 
in  bankruptcy.  Re  Day,  176  Fed.  377  (D.  C. 
M.  D.  Tenn.). 

The  trustee  of  the  beneficiary  in  insur- 
ance policies  who  has  assigned  them  to  her 
daughters  cannot  recover  the  proceeds  from 
the  daughters  by  merely  alleging  that  the 
bankrupt  was  the  beneficiary,  but  he  must 
allege  that  she  had  property  in  them  which 
she  could  have  transferred,  etc.  Carr  v. 
Myers,  211  Pa.  349,  15  Am.  Bankr.  Rep.  116, 
GO  Atl.  913. 

In  the  greater  number  of  cases  the  in- 
sured was  the  bankrupt. 

Policies   exempt   under   state   lawa. 

As  has  been  seen,  if  the  policy  is  exempt 
under  state  laws,  the  trustee  has  no  claim 
thereto. 

Thus,  a  policy  in  endowment  form,  pay- 
able to  the  bankrupt  at  a  certain  date, 
and,  if  he  should  die  sooner,  to  his  wife  if 
living,  otherwise  to  his  executors,  is  within 
the  provisions  of  Pennsylvania  statutes  that 
all  policies  of  life  insurance  upon  the  life 
of  any  person,  taken  out  for  the  benefit  of 
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Fed.  445.  These  are  clearly  interests  of  the 
bankrupt  which  go  to  the  trustee  under 
§  70a  (5)  of  the  bankruptcy  act  (Act  July 
1,  1898,  chap.  541,  30  Stat,  at  L.  565,  U.  S. 
Comp.  Stat.  1901,  p.  3451),  subject,  of 
course,  to  the  privilege  therein  reserved  to 
the  bankrupt  to  keep  the  policy  free  from 
the  claims  of  his  creditors  participating  in 
the  distribution  of  his  estate,  by  paying  its 
value,  $1,804.23,  to  the  trustees.  Re  Cole- 
man, 69  C.  C.  A.  496,  136  Fed.  818. 

But  it  is  contended  that,  irrespective  of 
the  foregoing  considerations,  the  policy  is 
exempt  under  §  6  of  the  bankruptcy  act,  by 
virtue  of  §  52  of  the  domestic  relations  law 
of  the  state  of  New  York  (N.  Y.  Consol. 
Laws,  chap.  19),  where  the  bankrupt  resided 
for  six  months  before  the  adjudication.     It 


his  wife,  shall  be  vested  in  the  wife  free 
from  all  claims  of  his  creditors,  and  that 
a  policy  of  insurance  expresaed  to  be  for 
the  benefit  of  any  married  woman,  whether 
procured  by  herself,  her  husband,  or  any 
other  person,  shall  inure  to  her  separate 
use  and  benefit,  independently  of  her  hus- 
band OP  his  creditors,  or  the  person  effect- 
ing the  same  or  his  creditors;  and  such 
policy  is  therefore  within  §  6  of  the  bank- 
ruptcy act  which  gives  effect  to  the  state 
exemption  statutes.  Re  Booss,  154  Fed. 
494,  18  Am.  Bankr.  Rep.  658    (D.  C.  E.  D. 

Pa.). 

And  the  trustee  can  claim  no  right  to  a 
policy  on  the  life  of  the  bankrupt,  payable 
to  his  wife,  although  the  policy  gives  the 
bankrupt  the  right  to  change  the  benefi- 
ciary with  the  insurance  company's  consent, 
since  the  policy  is  exempt  under  the  Ken- 
tucky statute  providing  that,  when  a  policy 
is  effected  by  a  person  on  his  own  life, 
the  lawful  beneficiary  thereof,  other  than 
himself  or  his  legal  representatives,  shall  be 
entitled  to  its  proceeds  as  against  the 
creditors  and  representatives  of  the  person 
effecting  the  same.  Re  Pfaffinger,  164  Fed. 
526,  21  Am.  Bankr.  Rep.  255  (D.  C.  W.  D. 
Ky.). 

So,  the  trustee  is  not  entitled  to  the  cash 
surrender  value  of  a  policy  which  was  orig- 
inally payable  to  the  estate  of  the  bankrupt, 
but  which  he  has  assigned  to  his  wife,  since 
the  surrender  value  is  within  the  meaning 
of  the  Georgia  statute  exempting  from  the 
claims  of  creditors  the  sum  or  amount  of  in- 
surance effected  by  any  person  for  his  own 
benefit  or  estate,  and  becoming  due  and 
pavable  by  the  terms  of  the  application  and 
TH)'licy.  Chandler  v.  Traub,  159  Ala.  519, 
49  So.  240. 

And  the  trustee  has  no  claims,  except  for 
the  amoimt  of  premiums  paid  by  the  bank- 
rupt while  insolvent,  in  a  policy  which  was 
originally  payable  to  the  bankrupt  or  his 
executors  or  assigns,  and  which  he  subse- 
quently assigned  to  his  wife,  since  it  is  ex- 
empt under  the  Massachusetts  statute  pro- 
viding that  every  policy  assigned  to  a  mar- 
ried woman  shall  inure  to  her  separate  use 
and  benefit,  provided  that  the  amount  of 
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reads  as  follows:  "A  married  woman  may, 
in  her  own  name,  or  in  the  name  of  a  third 
person,  with  his  consent,  as  her  trustee, 
cause  the  life  of  her  husband  to  be  insured 
for  a  definite  period,  or  for  the  term  of  his 
natural  life.  Where  a  married  woman  sur- 
vives such  period  or  term,  she  is  entitled 
to  receive  the  insurance  money  payable  by 
the  terms  of  the  policy,  as  her  separate 
property,  and  free  from  any  claim  of  a 
creditor  or  representative  of  her  husband, 
except  that  where  the  premium  actually 
paid  annually  out  of  the  husband's  property 
exceeds  $500  that  portion  of  the  insurance 
money  which  is  purchased  by  excess  of  pre- 
mium above  $500  is  primarily  liable  for  the 
husband's  debts.  T^e  policy  may  provide 
that  the  insurance,  if  the  married  woman 


any  premiums  paid  in  fraud  of  creditors 
shall  inure  to  their  benefit.  Bailey  v.  Wood, 
202  Mass.  563,  89  N.  E.  149. 

And  the  husband's  trustee  in  bankruptcy 
takes  no  interest  in  a  policy  on  his  life 
payable  to  his  wife,  which  reserves  to  the 
insured  the  right  to  change  the  beneficiary, 
where,  such  right  not  having  been  exer- 
cised at  the  date  of  the  adjudication  of 
bankruptcy,  the  policy  is  exempt  under  the 
Minnesota  statute,  one  section  of  which  pro- 
vides that,  whenever  any  insurance  is  effect- 
ed in  favor  of  another,  the  beneficiary  shall 
be  entitled  to  its  proceeds  against  the  cred- 
itors of  the  insured,  and  another  section 
provides  that  every  policy  made  payable  to, 
or  for  the  benefit  of,  the  wife,  shall  inure  to 
her  benefit  and  that  of  her  children,  subject 
to  the  provisions  of  the  foregoing  section, 
and  also  provides  for  change  of  beneficiary. 
Re  Johnson,  176  Fed.  591  (D.  C.  D.  Minn. 
4th  Div. ) . 

It  was  held  in  Re  Whelpley,  169  Fed. 
1019  (D.  C.  D.  N.  H.),  that  a  partly  paid- 
up  policy  with  the  usual  contingencies  and 
provisions  as  to  changing  the  beneficiary, 
and  as  to  surrendering  the  policy  and  re- 
ceiving the  benefits  thereof,  while  constitut- 
ing assets  of  a  bankrupt's  estate  independ- 
ently of  state  statutes,  was  exempt  under 
the  New  Hampshire  statute,  and  did  not 
pass  to  the  trustee. 

In  Pulsifer  v.  Hussey,  97  Me.  434,  9  Am. 
Bankr.  Rep.  657,  54  Atl.  1076,  the  court 
stated  that  §  6  pervaded  the  whole  act,  and 
that  §  70a  including  the  proviso  applied 
only  to  policies  not  exempt  by  state  laws. 
And  it  was  intimated  therein  that  the 
policy  involved  was  exempt  under  the 
Maine  statute,  but,  without  expressly  say- 
ing so,  the  court  went  further  and  deter- 
mined that  the  policy  had  no  cash  surrender 
value,  and  that  it  did  not  pass  to  the  trus- 
tee since  it  was  payable  to  the  bankrupt's 
daughter.  Therefore  it  seems  difiicult  to 
determine  just  what  this  case  does   hold. 

\ 
Policies  not  exempt  under  state  laws. 

If  the  policy  is  not  exempt,  the  trustee's 
rights  then  depend  upon  the  nature  of  the 
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dies  before  it  becomes  due,  and  without  dis- 
posing of  it,  shall  be  paid  to  her  husband  or 
to  his,  her,  or  their  children,  or  to  or  for 
the  use  of  one  or  more  of  those  persons;  and 
it  may  designate  one  or  more  trustees  for  a 
child  or  children,  to  receive  and  manage 
such  money  until  such  child  or  children  at- 
tain full  age.  The  married  woman  may  dis- 
pose of  such  policy  by  will  or  written  ac- 
knowledged assignment  to  take  effect  on  her 
death,  if  she  dies  thereafter  leaving  no  de- 
scendants surviving.  After  the  will  or  the 
assignment  takes  effect,  the  legatee  or  as- 
signee takes  such  policy  absolutely.  A  pol- 
icy of  insurance  on  the  life  of  any  person 
for  the  benefit  of  a  married  woman  is  also 
assignable,  and  may  be  surrendered  to  the 
company  issuing  the  same,  by  her,  or  her 
legal  representative,  with  the  written  con- 
sent of  the  assured." 

It  is  quite  plain  that  the  policies  referred 
to  are  such  as  are  the  absolute  property  of 
a  married  woman  or  her  children;  that  is, 
which  are  payable  to  her  or  her  children  or 
her  estate.  They  may  be  taken  out  by  the 
husband,  and  the  premiums  up  to  $500  per 


annum  paid  by  him.  Still  the  policy  must 
be  one  which  the  married  woman  may  dis- 
pose of  by  will,  or  may,  with  the  written 
consent  of  her  husband,  assign  or  surrender 
to  the  company.  This  requirement  of  the 
husband's  assent  is  not  because  he  is  the 
owner  of  the  policy,  but  is  to  protect  widows 
and  orphans  in  respect  to  such  insurance. 
The  general  legislation  enlarging  the  powers 
of  married  women  does  not  affect  the  special 
legislation' restricting  their  powers  as  to  in- 
surance policies.  Brick  v.  C^unpbell,  122  N. 
Y.  337,  10  L.R.A.  269,  26  N.  E.  493.  It  is 
not  necessary  for  us  to  consider  what,  if 
^^7t  rights  the  wife  has  in  this  policy,  be- 
cause she  is  not  a  party  to  these  proceed- 
ings, and  our  order  will  not  prevent  her 
from  asserting  her  claim  in  any  way  she 
may  be  advised.  Whitehead  v.  New  York 
L.  Ins.  Co.  102  N.  Y.  143,  65  Am.  Rep.  787, 
6  N..  E.  267. 

The  order  of  the  District  Court  is  re- 
versed. 

Coze,  Circuit  Judge,  dissents. 


policy, — primarily  with  respect  to  whether 
it  has  a  cash  surrender  value. 

The  words  "cash  surrender  value"  as 
used  in  the  proviso  to  §  70a,  permitting  the 
bankrupt  to  redeem  the  policy  by  paying 
the  cash  value  to  the  trustee,  embrace  not 
only  policies  which  by  their  terms  have 
such  value,  but  also  those  having  it  by  the 
practice  or  concession  of  the  company  issu- 
ing them.  Hiscock  v.  Mertens,  205  U.  S. 
202,  51  L.  ed.  771,  27  Sup.  Ct.  Rep.  488. 
It  was  further  held  in  this  case  that  the 
Investment  feature  of  so-called  tontine  poli- 
cies did  not  exclude  them  from  the  proviso 
to  §  70a.  And  it  was  further  held  that 
policies  which  had  not  lapsed  -either  when 
the  petition  to  have  the  insured  declared  a 
bankrupt  was  filed,  or  when  the  bankruptcy 
was  adjudged,  have  a  cash  surrender  value 
within  the  meaning  of  the  proviso  to  §  70n, 
although  it  may  be  the  practice  of  the  com- 
pany not  to  accept  a  surrender  until  the 
policy  has  lapsed.  This  decision  affirms  73 
C.  C.  A.  561,  142  Fed.  445  (second  circuit), 
which  also  held  that,  having  a  cash  sur- 
render value,  the  policy  passed  to  the  trus- 
tee subject  to  the  right  of  the  bankrupt  to 
redeem  it  by  paying  such  value.  The  Su- 
preme Court  concerned  itself  only  with  the 
question  whether  there  was  a  cash  surren- 
der value,  without  going  into  the  question 
of  the  effect  of  the  fact  that  the  policy  had 
such  value. 

/      —not  having  cash  surrender  value. 

If  the  policy  is  not  exempt,  and  has  no 
cash  surrender  value,  the  trustee's  right 
thereto  would  seem  to  depend  upon  whether 
the  bankrupt's  interest  therein  was  such  as 
he  could  have  transferred,  etc.,  within  clause 
20  L.R.A.(N.S.) 


5  to  §  70a.  In  this  connection  policies  may 
be  divided  into  two  general  classes:  (1) 
Policies  payable  at  death  of  insured,  and 
(2)  policies  payable  at  certain  date  unless 
insured  dies  sooner.  This  division  is  not 
made  because  of  any  distinctive  principle 
governing  each  class,  but  solely  for  the  pur- 
pose of  keeping  similar  cases  together. 

Keeping  in  mind  that  just  now  considera- 
tion is  being  given  only  to  policies  which 
have  been  deemed  to  have  no  cash  surren- 
der value,  it  may  be  said  that,  notwith- 
standing the  policies  of  the  first  class  are 
not  payable  until  the  bankrupt's  death, 
they  have  usually  been  held  to  pass  to  the 
trustee.  This,  however,  is  due  to  the  pecul- 
iar provisions  of  the  policies,  as  reference 
to  the  following  cases  will  show.  It  will 
also  be  observed  that  the  courts  have  had 
difficulty  in  determining  what  the  words 
**cash  surrender  value"  mean,  and  that, 
since  this  question  has  been  determined  by 
the  United  States  Supreme  Court  in  His- 
cock V.  Mertens,  supra,  some  of  the  fol- 
lowing cases  are  affected  by  that  decision. 

In  Re  Mertens,  131  Fed.  972,  12  Am. 
Bankr.  Rep.  712  (D.  C.  N.  D.  N.  Y.),  it  was 
held  that  the  trustee  took  as  assets  of  the 
estate  a  "semitontine"  policy  payable  upon 
the  bankrupt's  death  to  his  legal  represen- 
tatives or  assigns,  and  providing  that,  upon 
the  completion  of  the  tontine  period,  which 
was  not  Qomplcted  at  the  time  of  the  adju- 
dication, the  bankrupt  should  have  several 
options,  one  of  which  was  to  surrender  the 
policy  and  receive  a  certain  amount  of  its 
earnings  in  addition  to  a  stated  sum  of 
money,  where  the  policy  also  provided  that, 
in  case  of  lapse,  the  company,  upon  sur* 
render  of  the  policy,  would  issue  a  paid-up 
policy  without  participation  in  profits.    But 
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it  was  held  that,  since  the  policy  contained 
no  provision  as  to  a  cash  surrender  value,  it 
would  be  deemed  not  to  have  such  value 
within  the  proviso  permitting  the  bankrupt 
to  redeem  it  by  paying  the  amount  of  such 
value.  Upon  appeal  the  circuit  court  of  ap- 
peals (second  circuit)  in  73  C.  G.  A.  561, 
142  Fed.  445,  recognized  the  correctness  of 
tbe  first  part  of  this  decision, — that  is,  that 
the  i>oIicy  ]iassed  to  the  trustee, — but  re- 
versed the  district  court,  upon  the  ground 
that  it  had  a  cosh  surrender  value  and  was 
redeemable  by  tlie  bankrupt,  and  this  re- 
versal was  -upheld  by  the  Supreme  Court. 
See  supra,  Hiscock  v.  Mertcns. 

It  was  lield  in  Van  Kirk  v.  Vermont 
Slate  Co.  140  Fed.  38,  15  Am.  Bankr.  Rep. 
239  ( D.  C.  N.  D.  N.  Y. ) ,  that  policies  pay- 
able to  the  executors  or  assigns  of  the  in- 
sured at  his  death,  and  having  no  cash  sur- 
render value,  but  having  a  cash  loan  value, 
passed  to  the  insurec's  trustee  in  bankrupt- 
cy. This  case  invokes  the  rule  that  .the 
words  "cash  surrenoer  value'*  as  used  in 
the  proviso  to  clause  5  refer  only  to  such 
surrender  value  as  is  given  by  the  terms  of 
the  policy.  This  rule,  however,  has  been 
subsequently  overturned,  as  has  been  seen, 
by  the  Supreme  Court  in  Hiscock  v.  Mertens. 
Under  the  Hiscock  Case  the  policies  involved 
in  the  Van  Kirk  Case  would  be  deemed  to 
have  a  cash  surrender  value,  with  the  result 
that  the  trustee's  rights  would  be  subject 
to  the  bankrupt's  right  to  redeem.  Xiikewise 
aflfected  by  the  decision  in  Hiscock  v.  Mertens 
is  Re  Coleman,  69  C.  C.  A.  490,  136  Fed. 
818,  14  Am.  Bankr.  Rep.  461  (second  cir- 
cuit), holding  that  the  bankrupt  has  a  sub- 
stantial property  rieht  which  he  could  have 
transferred,  etc.,  and  which  therefore  passes 
to  the  trustee  in  policies  having  no  cash 
surrender  value,  which  will  have,  two 
months  after  the  adjudication  and  without 
further  payment,  a  certain  surrender  value 
for  paid-up  insurance,  and  a  certain  value  as 
collateral  security.  Although  it  does  not 
appear  to  whom  these  policies  were  payable, 
probably  they  were  payable  to  the  bankrupt 
or  his  estate. 

It  was  also  held  in  the  foregoing  case  that, 
where  a  policy  on  the  bankrupt's  life  is  pay- 
able to  his  wife  if  living  at  his  death,  other- 
wise to  his  executors  or  assigns,  but  the  in- 
surance company  is  willing,  although  not 
bound,  to  pay  a  certain  sum  for  the  policy, 
provided  the  bankrupt  and  his  wife  will 
execute  a  release,  it  has  no  technical  cash 
surrender  value,  but  it  has  in  fact  a  sur- 
render value  in  which  the  bankrupt  has  an 
assignable,  although  contingent,  interest,  and 
the  trustee  can  sell  such  interest,  and  is 
entitled  to  have  the  bankrupt  execute  as- 
signment thereof. 

Wliere  a  policy  payable  upon  the  insured's 
death  to  his  legal  representatives  has  no 
cash  surrender  value,  and  his  trustee  in 
bankruptcy  abandons  it  to  the  bankrupt  with 
the  subsequent  sanction  of  the  court,  the 
trustee  can  claim  no  right  as  to  the  pro- 
ceeds of  the  policy,  upon  the  death  of  the 
bankrupt  pending  proceedings.  Mevers  v. 
Josephson,  69  C.  C.  A.  650,  124  Fed.  734,  10 
26  LJLA.(N.S.) 


Am.  Bankr.  Rep.  687  (fifth  circuit),  affirm- 
ing 121  Fed.  142,  9  Am.  Bankr.  Rep.  350 
(D.  C.  S.  D.  Ga.). 

In  Gould  V.  New  York  L.  Ins.  Co.  132  Fed. 
927,  13  Am.  Bankr.  Rep.  233   (D.  C.  E.  D. 
Ark. ) ,  it  appeared  that  the  bankrupt  held  a 
twenty   payment   policy    payable   upon   his 
death  to  his  administrators  or  assigns.    He 
had  given  his  note  for  the  first  premium. 
Three  months  before  the  second  premium  be- 
came due,  he  was  adjudicated  a  bankrupt  on 
his  own  petition.    The  policy  provided  that, 
upon  failure  to  pay  the  second  premium  on 
the  date  it  became  due,  the  policy  should  be 
automatically  extended  for  its  full  value  and 
for  two  months,  when  it  would  lapse;  but 
it  was  further  provided  that,  if  the  premium 
should  be  paid  during  the  first  month  of 
such  extension,  the  policy  would  revive  in 
full   force.     The   policy  had   no   surrender 
value,  and  would  have  none  until  the  pay- 
ment of  the  second  premium;   and  it  was 
scheduled  and  surrendered  to  the  trustee,  but 
the  latter  did  not  have  it  appraised,  and  he 
allowed  the  time  for  the  payment  of  the 
second  premium  to  expire  without  paying 
it.     The  bankrupt  committed  suicide  three 
days  after  the  lapse  of  the  first  month  of 
extended  insurance,  it  being  then  too  late 
to  revive  the  policy  by  the  payment  of  the 
premium,  although  the  policy  had  not  yet 
lapsed.      It   was    held   that   the   insurance 
went  to  the-  decedent's  administratrix,  and 
not  to  the  trustee  in  bankruptcy,  the  court 
saying:     ''As  the  policy  at  the  time  of  the 
bankrupt's  adjudication  was  practically  of 
no  value,  for  it  could  not  have  been  sur- 
rendered for  a  cash  consideration,  nor,  in 
the   opinion   of   the   court,   could   anything 
have  been  realized  if  offered  for  sale, — and 
that  the  trustee  was  of  that  opinion  is  evi- 
denced by  the  fact  that  he  made  no  efforts 
to  sell  the  same,  or  even  have  it  appraised 
as   property   of   the   bankrupt, — ^there   was 
nothing  to  pass  to  the  trustee  except  the 
right  to   speculate  on  the  bankrupt's   life 
for  a  short  time;  and  neither  the  bankrupt- 
cy act  nor  any  other  statute  authorizes  this. 
The  judgment  will  be  that  the  administra- 
trix is  entitled   to   the  fund,   and,  as  the 
probate  court,  in  which  the  estate  is  being 
administered,  is  vested  with  jurisdiction  to 
determine  the  widow's  right  to  dower,  her 
petition  to  'have  dower  assigned  to  her  in 
this  action  will  be  dismissed."     This  case 
was  cited  in  Re  Blount,  142  Fed.  263,  16 
Am.   Bankr.  Rep.  97    (D.  C.  E.  D.  Ark.), 
where  the  court  said  that  the  trustee  could 
not  take  a  policy  which  had  been  in  exist- 
ence only  a  little  over  two  years,  but  which 
by  its  terms  would  have  no  cash  surrender 
value  within  three  years  after  its  issuance, 
and  which  had,  with  respect  to  the  estate, 
only  a  speculative  value  depending  upon  the 
death  of  the  insured. 

Likewise,  the  bankrupt  has  been  held  to 
have  an  interest  which  passed  to  the  trustee, 
^  in  policies  of  the  second  class. 

Thus,  a  bankrupt  has  an  interest  which 
his  trustee  may  take  and  sell,  in  a  policy 
having  no  cash  surrender  value,  which  is 
payable  to  bankrupt's  wife  if  she  survive 
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him,  otherwise  to  his  estate  or  some  other 
beneficiary  designated  by  him,  and  which 
provides  that  the  bankrupt  can  change  the 
beneficiary  at  any  time,  and  that,  if  he  live 
beyond  the  term  of  twenty  years,  he  shall 
have  several  options,  some  of  which  are  to 
receive  the  accumulated  dividends  in  cash, 
or  the  entire  cash  value  of  the  policy,  or  to 
have  such  cash  value  converted  into  an  in- 
come for  life.  Re  Hettling  (C.  C.  A.) 
176  Fed.  65,  23  Am.  Bankr.  Rep.  101  (sec- 
ond circuit). 

And  the  trustee  of  a  bankrupt  in  middle 
life  takes,  under  §  70a,  a  tontine  investment 
policy  which  by  its  terms  is  assignable, 
but  can  have  no  cash  surrender  value  be- 
fore the  completion  of  the  tontine  period, 
where  the  policy  will  mature  after  the  pay- 
ment of  two  more  premiums  and  the  lapse 
of  less  than  three  years,  and  it  is  payable 
to  the  bankrupt  or  his  legal  representatives. 
Re  Slingluff,  106  Fed.  154,  5  Am.  Bankr. 
Rep.  76  (D.  C.  D.  Md.).  The  court  said: 
"It  is,  I  think,  apparent  that  such  a  policy 
may  have  no  surrender  value,  and  yet  have 
a  very  large  actual  value  which  can  be  se- 
cured to  the  bankrupt's  creditors,  without 
in  any  mannar  afi'ecting  the  contingent  in- 
terest which  it  was  contemplated  should  be 
secured  to  the  beneficiaries.  There  would 
seem  to  be  no  reason  why  the  deposits  in  a 
life  insurance  company  to  secure  a  sum  pay- 
able to  the  assured  at  a  given  date,  if  he 
should  be  then  alive,  should  be  treated  dif- 
ferently from  a  similar  contract  with  a  sav- 
ings bank  or  building  association.  .  .  . 
It  may  be  that,  if  the  whole  sum  secured 
by  the  policy  should  be  collected  by  the  trus- 
tee, only  the  proportion  thereof  ascertained 
to  have  been  equitably  to  the  credit  of  the 
policy  at  the  date  of  the  adjudication,  with 
the  outlay  for  premiums,  could  be  allowed 
to  be  retained  by  the  trustee.  But  the  ques- 
tion of  whether  the  trustee  would  be  entitled 
to  the  whole  proceeds  or  not  is  not  at  all 
necessary  to  be  considered  now  in  this  case; 
for,  if  necessary  to  be  ascertained,  there  are, 
I  think,  settled  principles  upon  which  an 
actuary  could  determine  the  amount  to 
which  the  policy  was  entitled  equitably  at 
any  stated  date.  It  would,  therefore,  seem 
that  the  test  by  which  to  determine  whether 
a  trustee  shall  retain  such  a  policy,  or  shall 
deliver  it  to  the  beneficiary,  is  not  whether 
the  policy  has  a  cash  surrender  value,  in  the 
sense  that  by  its  terms  or  by  practice  a  cash 
payment  can  be  obtained  from  the  company 
for  its  surrender,  but  whether  or  not  it  has 
an  actual  value  which  will  be  of  benefit  to 
the  bankrupt's  creditors.  If  the  policy  is  a 
'paid-up*  endowment  policy,  by  which  a 
sum  is  made  payable  to  the  bankrupt  at  a 
fixed  date,  all  that  the  trustee  would  need 
to  do  would  be  to  hold  the  policy  until  ma- 
turity, or,  if  the  bankrupt  died  before  ma- 
turity, then  to  hand  it  to  the  beneficiary. 
If  it  is  a  policy  requiring  further  payments 
of  premium,  then,  if  the  payments  are  guar- 
anteed by  the  creditors,  or  the  assets  are  suf- 
ficient to  pay  them,  it  is  for  the  trustee  to 
consider  whether  or  not  it  will  be  a  benefit 
to  the  estate  to  keep  the  policy  alive,  and  to 
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obtain  the  sanction  of  the  court  to  either 
tain  or  disclaim  it.  It  is  always  at  the  op- 
tion of  a  trustee  of  a  bankrupt  to  refuse 
to  accept  a  transfer  of  property  or  of  con- 
tracts which  would  be  a  burden  to  the  es- 
tate. It  seems,  therefore,  that,  where  the 
policy  passes,  by  operation  of  law,  to  the 
trustee,  and  the  privilege  given  by  the  pro- 
viso to  §  70  of  the  act  is  not  availed  of  by 
the  bankrupt,  the  duty  devolves  upon  the 
trustee,  having  regard  to  the  recommenda- 
tion of  the  creditors,  the  probable  value  of 
the  policy,  and  all  the  circumstances  of  the 
case,  to  apply  to  the  court  for  direction  as 
to  whether  he  shall  retain  the  policy  and 
keep  it  alive,  or  shall  surrender  it  to  the 
bankrupt  or  other  person  interested  in  it. 
This  practical  dealing  with  an  insurance 
policy,  as  with  any  other  asset  of  the  bank- 
rupt, has  the  merit  of  preventing,  the  sacri- 
fice of  a  policy  not  valuable  enough  to  be 
continued  by  the  creditors,  and  yet  of  some 
value  to  the  bankrupt  or  his  family;  and, 
on  the  other  hand,  it  prevents  the  creditors 
from  being  deprived  of  the  policy  in  case 
the  bankrupt's  interest  in  it  is  of  value  to 
the  creditors.  Cases  may  quite  possibly 
occur  in  which  it  would  be  grossly  inequita- 
ble that  endowment  policies  paid  for  out 
of  the  bankrupt's  assets  for  large  sums 
just  about  to  mature  should  pass  to  the 
bankrupt,  and  his  creditors  realize  nothing 
from  their  value." 

So,  the  bankrupt  has  such  an  interest  as 
passes  to  the  trustee,  in  an  endowment  poli- 
cy payable  to  him,  if  living  at  a  certain  date, 
otherwise  to  his  wife  if  she  survives  him, 
and  if  she  does  not,  to  his  executors;  but  if 
the  policy  has  a  cash  surrender  value,  the 
bankrupt  may  pay  the  amount  thereof  to 
the  trustee,  and  thus  become  entitled  to  the 
policy.  Re  Schofield,  147  Fed.  862  (D.  C. 
E.  D.  Pa.).  This  case  was  decided  a  little 
more  than  a  month  after  the  decision  of  the 
Supreme  Court  in  Holden  v.  Stratton,  198 
U.  S.  202,  49  L.  ed.  1018,  25  Sup.  Ct.  Rep. 
656,  14  Am.  Bankr.  Rep.  94,  reversing  51 
C.  C.  A.  97,  113  Fed.  141,  62  C.  C.  A.  340, 
114  Fed.  650,  supra,  and  was  probably  sub- 
mitted before  that  decision  was  rendered.  It 
will  be  observed  that  Re  Booss,  supra,  under 
"Exempt  policies,"  which  was  later  decided 
by  the  same  court  as  the  Schofield  Case,  and 
involved  a  similar  policy,  invoked  a  Penn- 
sylvania exemption  statute  which  was  in 
force  when  the  Schofield  Case  was  decided^ 
and  followed  Holden  v.  Stratton. 

And  the  trustee  takes  the  bankrupt's  in- 
terest subject  to  the  lien  of  the  latter's  wife 
for  premiums  paid  by  her,  in  policies  of  in- 
surance which  mature  in  one  and  two  years 
respectively,  and  are  payable  to  the  wife, 
where  they  provide  that,  if  the  beneficiary 
shall  die  before,  or  at  the  time  of  the  in- 
sured's death,  they  shall  be  payable  at  ma- 
turity to  his  executors  or  assigns,  and  that, 
if  the  insured  shall  not  die  within  twenty 
years,  the  whole  amount  shall  be  payable  at 
the  end  of  that  time.  Waldron  v.  Becker,  33 
Misc.  182,  68  N.  Y.  Supp.  402.  It  docs  not 
expressly  appear  in  this  case  whether  the 
policies  were  pa3^ablc,  if  both  survived  tha 
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"tontine"  period,  to  the  husband  or  wife, 
but  it  is  assumed  that  they  were  payable  to 
the  husband. 

Since  an  endowment  policy  originally  pay- 
able to  the  insured,  and  subsequently  as- 
signed to  his  daughter,  is  not  ivitliin  a  pro- 
vision of  the  Massacliusetts  statute  declar- 
ing that,  if  a  policy  is  effected  by  any  person 
on  his  own  life  in  favor  of  another  having 
an  insurable  interest,  the  beneficiary  shall 
be  entitled  to  the  proceeds  as  against  cred- 
itors and  representatives  of  the  person  ef- 
fecting the  same,  the  assignee  cannot,  upon 
maturity  of  the  policy,  hold  the  proceeds  as 
against  the  trustee  in  bankruptcy  of  the  in- 
sured, who  assigned  while  he  was  insolvent. 
Bailey  v.  Wood,  202  Mass.  662,  89  N.  E.  149. 
The  case  of  Re  Welling,  51  C.  C.  A.  151, 
113  Fed.  189,  7  Am.  Bankr.  Rep.  340 
(seventh  circuit),  involved  a  so-called  semi- 
tontine  policy  which,  the  court  stated,  was 
upon  its  face  an  ordinary  life  policy,  the 
premiums  payable  in  twenty  years,  and  the 
policy  payable  upon  the  bankrupt's  death 
to  his  wife  if  living,  otherwise  to  his  chil- 
dren if  any,  otherwise  to  his  legal  represent- 
atives or  assign.  It  also  provided  for  the 
rigat,  after  payment  of  premiums  for  three 
years,  and  upon  default  thereafter,  to  a 
paid-up  policy  in  favor  of  the  wife  or  sur- 

.  viving  children  if  any,  otherwise  to  his  rep- 
resentatives or  assigns.  Superimposed  upon 
this  contract  were  certain  conditions  declar- 
ing that,  upon  the  completion  of  the  tontine 
dividend  period,  the  policy  not  having  ter- 
minated by  lapse  or  death,  the  insured 
should  have  one  of  four  specified  options, 
—one  of  which  was  to  receive  in  cash  the 
policy's  accumulated  reserve  and  also  the 
surplus  apportioned  by  the  society  to  the 
policy.  In  determining  that  this  policy  did 
not  have  a  cash  surrender  value  within  the 
proviso  to  subdivision  5,  the  court  said:  "In 
the  present  case,  failing  provision  in  the 
policy  to  that  end,  surrender  could  only  be 
legally      accompli  siied     through     agreement 

.  with  the  company  by  tlie  joint  action  of 
Welling  and  his  wife.  There  exists  no  right 
in  the  wife  or  in  the  bankrupt,  or  in  both 
jointly,  to  surrender.  It  could  only  be 
done  by  the  joint  action  of  the  two  by  agree- 
ment with  the  assurance  society.  If  provi- 
sion for  surrender  were  incorporated  in  the 
contract,  it  wj)uld  not  be  within  the  power 
of  the  bankrupt  to  surrender  the  policy,  and 
thereby  cut  off  the  interest  of  his  wife  there- 
in. ..  .  Nor  could  the  bankruptcy  court 
rightfully  compel  such  surrender  and  can- 
celation of  the  policy  by  the  bankrupt,  he 
agreeing  thereto,  in  concurrence  with  the 
eompany;  for  that  might  be  to  deprive  the 
wife  of  her  interest.  And  likewise,  it  would 
not  be  within  the  power  of  the  wife  to  sur- 
render the  policy,  and  thereby  deprive  the 
husband  of  his  right,  at  the  end  of  the  ton- 
tine period,  to  receive  the  stipulated  amount. 
Surrender  can  only  be  accomplished  through 
agreement  with  the  company  by  the  joint 
action  of  husband  and  wife.  Besides,  if  we 
concede  that  this  policy  has  a  'cash  sur- 
render value'  within  the  meaning  of  the 
proviso,  that  value  was  not  'payable  to  him- 
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self,'  for  both  the  bankrupt  and  his  wife 
had  an  interest  therein.  We  are  not  ad- 
vised by  the  record,  nor  are  we  otherwise  in- 
formed, that  there  is  any  known  rule  by 
which  surrender  value — ^assuming  such  to  ex- 
ist— could  be  equitably  apportioned  between 
the  bankrupt  and  his  wife,  or  by  which  it 
could  be  ascertained  what  proportion  there- 
of was  'payable  to  himself,'  within  t^e  mean- 
ing of  the  proviso.  .  .  .  We  are  therefore 
clearly  of  opinion  that  the  policy  in  question 
does  not  fall  within  the  provisions  of  the 
proviso."  The  court  then  took  up  subdivi- 
sion 5  itself,  and  held  that,  since  the  con- 
tract gave  to  the  bankrupt  the  right  to  re- 
ceive at  a  certain  time  a  sum  of  money,  con- 
tingent upon  his  surviving  to  that  date, 
there  vested  in  him  a  property  right  which 
he  could  have  transferred,  and  which,  there- 
fore fell  within  the  comprehensive  language 
of  subdivision  5,  which  vests  title  in  the 
trustee.  It  was  further  held  in  this  case 
that  the  trustee  took  the  policy  as  of  the 
date  of  the  adjudication  in  bankruptcy,  and 
subject  to  the  duty  of  continuing  it  in  force 
by  the  payment  of  the  premiums  until  the 
completion  of  the  tontine  period,  and  also 
subject  to  the  possibility  of  the  death  of  the 
bankrupt  before  the  completion  of  such  peri- 
od, upon  the  happening  of  which  contingency 
the  trustee  would  realize  nothing  on  the 
policy. 

It  was  held  in  Haskell  v.  Equitable  Life 
Assur.  Soc.  181  Mass.  341,  9  Am.  Bankr. 
Rep.  657,  note,  63  N.  E.  899,  that  a  bank- 
rupt had  a  valuable  interest  which  passed 
to  his  trustee,  in  an  endowment  policy  pay- 
able to  him  if  he  should  live  twenty  years, 
otherwise  to  his  mother  if  she  survived  him, 
otnerwise  to  his  estate;  but  it  was  also  held 
that,  since  the  right  of  the  beneficiary  was 
a  valuable  right  of  which  she  could  not  be 
deprived  without  her  consent,  the  trustee 
could  not  recover  the  surrender  value  from 
the  company  without  the  consent  of  the 
beneficiary,  assuming  that  the  policy  had  a 
cash  surrender  value. 

— having  cash  surrender  value. 

See  also,  supra,  Re  Schofield. 

To  retain  a  policy  having  a  cash  surren- 
der value,  the  bankrupt  must  avail  himself 
of  the  privilege  afforded  by  the  proviso. 
Clark  V.  Equitable  Life  Assur.  Soc.  143  Fed. 
175,  16  Am.  Bankr.  Rep.  140  (C.  C.  E.  D. 
Pa.). 

An  endowment  policy  payable  to  the  in- 
3ured*s  executors,  administrators,  and  as- 
signs, which  has  a  cash  surrender  value  at 
the  time  he  is  adjudged  a  bankrupt,  passes 
to  his  trustee,  subject  to  his  right  to  redeem 
by  paying  the  cash  surrender  value.  Remley 
v.  Travelers'  Ins.  Co.  108  Minn.  31,  121  N. 
W.  230. 

The  trustee  is  entitled  to  possession  of  a 
policy  on  the  life  of  the  bankrupt,  as  as- 
sets of  the  estate,  subject  to  the  rights  of 
the  beneficiary,  and  subject  also  to  the  right 
of  the  bankrupt  to  redeem  it  by  paying  the 
cash  surrender  value  to  the  trustee,  where  it 
is   a   "frcc-tontine"   policy,  payable   to   the 
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bankrupt,  his  executor  or  assigns  at  a  cer- 
tain date,  or,  in  case  he  should  die  before 
that  date,  to  his  mother  if  living,  or,  if  she 
be  dead,  to  his  assigns  or  legal  representa- 
tives, the  policy  being  deemed  to  have  a  cash 
surrender  value,  not  by  virtue  of  any  provi- 
sion in  the  policy,  but  by  reason  of  the  fact 
that  the  insurance  company  is  willing  to  pay 
a  certain  sum  for  its  surrender.  Re  Board- 
man,  103  Fed.  783,  4  Am.  Bankr.  Rep.  620 
(D.  C.  Mass). 

A  policy  payable  to  the  insured  at  a  cer- 
tain date  if  he  be  then  alive,  otherwise  to 
his  executors  or  assigns,  and  having  a  cash 
surrender  value,  passes  to  the  insured's  trus- 
tee in  bankruptcy,  subject  to  the  former's 
right'  to  redeem  by  paying  the  cash  surren- 
der value.  The  fact  that  the  bankrupt  dies 
after  the  adjudication  does  not  alter  the 
trustee's  rights  as  the  privilege  of  re- 
deeming passes  to  the  decedent's  executors. 
Van  Kirk  v.  Vermont  Slate  Co.  140  Fed. 
38,  15  Am.  Bankr.  Rep.  239  (D.  C.  N.  D.  K. 

Y.). 

Where  a  semitontine  policy  is  payable  to 
the  insured's  wife  if  living,  otherwise  to 
his  executors  or  assigns,  and  provides  that 
the  insured  may  change  the  beneficiary,  but 
does  not  require  the  wife's  consent  thereto, 
and  provides  also  that,  upon  surrender  of 
the  policy  after  lapse  for  nonpayment  of 
premiums,  the  insured  shall  have  his  choice 
of  a  paid-up  policy  or  a  cash  payment,  and 
also  that,  after  payment  of  the  last  premium 
required  to  be  paid,  he  shall  have  certain 
options,  one  of  which  is  to  receive  a  cash 
dividend  and  draw  the  entire  cash  value  of 
the  policy;  and  where  the  later  premiums 
have  been  paid  by  the  wife  commencing  at 
A  4late  prior  to  the  adjudication  in  bankrupt- 
cy of  the  insured, — the  trustee  has  a  hen 
upon  the  policy  for  the  surrender  value 
tliercof  at  the  time  the  wife  commenced  to 
pay  the  premiums.  Re  Wolff,  165  Fed.  984, 
21  Am.  Bankr.  Rep.  452  (D.  C.  E.  D.  N.  Y.). 
This  case  involved  the  New  York  statii^^e 
providing  that  a  married  woman  or  any 
third  person  may  cause  the  life  of  the  bus- 
bnnd  to  be  insured  and  such  insurance  shall 
be  secured  to  her,  provided  she  survives  the 
term  of  insurance,  free  from  any  claims  of 
the  husband's  creditors,  except  that  where 
the  premium  has  been  actually  paid  out  of 
the  husband's  property,  such  portion-  of  the 
insurance  money  as  was  purchased  by  the 
excess  of  the  premium  over  $500  is  primari- 
ly liable  for  the  husband's  debts.  The  court 
held  that  the  wife's  interest  was  contingent, 
and  not  absolute,  and  that  therefore  the  poli- 
cy was  not  exempt  according  to  the  New 
York  decisions  construing  the  statute. 

A  policy  payable  to  the  bankrupt,  and 
having  a  certain  stipulated  cash  surrender 
value,  and  a  paid-up  policy  payable  to  his 
estate  at  his  death,  having  an  estimated 
cash  surrender  value,  pass  to  the  trustee 
subject  to  the  bankrupt's  right  to  redeem 
by  paying  their  surrender  value,  where, 
especially  since  it  does  not  appear  that  the 
bankrupt  is  a  married  man,  tne  policies  are 
not  exempt  under  the  Tennessee  statute  pro- 
viding that  any  life  insurance  effected  by 
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the  husband  on  his  life  shall  inure  to  the 
benefit  of  his  widow  and  children,  free  from 
the  claims  of  his  creditors.  Re  Moore,  173 
Fed.  679,  23  Am.  Bankr.  Rep.  109  (D.  C. 
E.  D.  Tenn.). 

Semitontine  policies  which  are  respective- 
ly payable  to  the  bankrupt  at  specified  dates, 
unless  he  shall  die  before,  in  which  case 
they  are  payable  to  his  wife,  and  which  give 
him  the  option  to  withdraw,  upon  the  com- 
pletion of  the  tontine  period,  the  entire 
equity  in  cash,  may  be  claimed  by  the  in- 
sured's trustee  in  bankruptcy,  where,  al- 
though the  policies  have  no  cash  surrender 
value  in  terms,  they  actually  have  such  value, 
and  the  wife's  interest  is  of  such  a  contin- 
gent nature  as  to  preclude  the  application 
of  the  New  York  statute  providing  that  a 
married  woman  may  cause  the  life  of  her  hus- 
band to  be  insured  for  a  definite  period,  or 
for  the  term  of  his  natural  life,  and  that, 
where  she  survives  such  period  or  term  she 
is  entitled  to  receive  the  insurance  money, 
free  from  the  claims  of  the  husband's  cred- 
itors. Re  Phelps,  15  Am.  Bankr.  Rep.  170 
(referee's  decision,  D.  C.  W.  D.  N.  Y.). 

But  the  trustee  is  not  entitled  to  a  policy 
on  the  bankrupt's  life,  payable  to  his  wife, 
simply  because  the  policy  gives  the  insured 
the  right  to  change  the  beneficiary  with  the 
company's  consent  and  the  bankrupt  unsuc-  . 
cessiuUy  applied  for  the  cash  surrender  val- 
ue about  a  year  after  the  adjudication. 
Such  application  cannot  be  regarded  as  the 
bankrupt's  designation  of  himself  as  bene- 
ficiaiy,  where  the  consent  of  the  insurance 
company  was  not  given  thereto.  Re  Pfaf- 
finger,  164  Fed.  526,  21  Am.  Bankr.  Rep. 
255  (D.  C.  W.  D.  Ky.) 

Assigned  policies. 

Where  a  policy  has  been  pledged  by  way 
of  assignment  to  the  insurance  company  as 
security  for  a  loan  of  an  amount  less  than 
the  cash  surrender  value  of  the  policy,  the 
trustee  in  bankruptcy  of  the  insured  may 
claim  so  much  of  the  cash  surrender  value 
as  exceeds  the  amount  of  the  loan.  Re 
Wolff,  supra;  Re  Phelps,  15  Am.  Bankr. 
Rep.  171  (referee's  decision,  D.  C.  W.  D.  N. 
Y.). 

And  where  it  has  been  assigned  to  a  third 
person  to  secure  notes,  the  trustee's  riffht  is 
subject  to  the  claim  or  lien  of  the  assignee. 
Van  Kirk  v.  Vermont  Slate  Co.  supra. 

The  trustee  has  no  right  to  a  policy  on  the 
life  of  the  bankrupt,  as  against  the  equita* 
ble  lien  thereon  of  the  latter's  wife,  arising 
from  his  promise,  while  he  was  solvent,  to 
assign  the  policy  to  her  in  consideration  of 
her  relinquishment  of  her  dower  right  in 
proper^  which  he  desired  to  transfer  as  se- 
curity for  a  loan,  although  he  did  not  make 
the  assignment  until  after  he  became  insol- 
vent and  just  before  filing  his  petition  in 
bankruptcy,  where  the  wife's  dower  right 
was  about  equal  to  the  cash  value  of  the 
policy.  Re  J.  F.  Grandy  &  Son,  146  Fed. 
318   (D.  C.  D.  S.  C). 

Where  policies  payable  to  the  insured  up- 
on his  death  within  twenty  years,  and,  if  be 
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fthall  mxrrive,  to  him  at  the  eod  of  such  pe- 
riod, are  assigned  by  him  to  his  wife,  one 
with  the  provision  that,  in  the  event  of  his 
death  before  the  policy  became  due,  the  pro- 
ceeds should  be  payable  to  the  insured's 
executors  or  assigns,  and  the  other  with  the 
additional  provision  that,  if  the  insured 
should  be  living  at  the  end  of  the  tontine  pe- 
riod, the  assignment  should  cease,  and  where 
both  policies  are  assigned  to  a  third  person 
as  collateral  security  for  a  debt,  the  assign- 
ments being  made  by  both  the  insured  and 
his  wife, — the  trustee  in  bankruptcy  of  the 
insured  takes  the  latter's  interest  in  the 
policies,  subject  to  the  lien  of  his  wife  and 
the  creditor,  for  premiums  which  they  may 
have  paid  and  for  the  amount  of  the  'debt 
secured.  Waldron  y.  Becker,  33  Misc.  182, 
68  N.  Y.  Supp.  402. 

See  also  supra,  Re  Mertens;  Van  Kirk 
▼.  Vermont  Slate  Co.  ;  Re  Coleman;  and 
Chandler  v.  Traub. 


SOUTH   CAROLINA   SUPR£3£E3 
COURT. 

STATE  OF  SOUTH  CAROLINA,  Respt., 

v. 
LOUIS  WEIL,  Appt. 

(83  S.  C.  478,  65  S.  E.  634.) 

Jadgment  —  evidence  —  criminal  pros- 
ecution. 

1.  A  judgment  enjoining  a  liquor  nui- 
sance, founded  on  ew  parte  affidavits  in  «i 
proceeding  in  which  defendant  did  not  ap- 
pear, is  not  admissible  in  evidence  in  a 
criminal  prosecution  against  him  for  sell- 
ing intoxicating  liquor  in  violation  of  law. 

Appeal  —  record  evidence  —  prejudice. 

2.  The  introduction  in  evidence  in  a 
criminal  prosecution  of  the  record  of  a  de- 
cree in  equity  against  accused,  founded  on 


ea  parte  affidavits,  of  which  such  affidavits 
form  a  part,  is  prejudicial  to  accused,  under 
the  constitutional  provision  giving  him  the 
right  to  be  confronted  by  the  witnesses 
against  him. 

(October  5,  1909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  General  Sessions  Circuit  Court 
for  Richland  County  convicting  him  of 
maintaining  a  liquor  nuisance.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  G.  Duncan  Bellinger,  for  appel- 
lant: 

Depositions  or  ex  parte  affidavits  taken  in 
a  civil  proceeding  are  not  admissible  in  evi- 
dence against  a  person  being  criminally 
prosecuted. 

Maftox  V.  United  States,  156  U.  S.  242, 
39  L.  ed.  410,  15  Sup.  Ct.  Rep.  337;  State 
V.  Campbell,  1  Rich.  L.  124;  State  v.  Hill, 
2  Hill,  L.  607,  27  Am.  Dec.  406;  State  ▼. 
Senn,  32  S.  C.  392,  11  S.  E.  292;  Motes  v. 
United  States,  178  U.  S.  458,  474,  44  L.  ed. 
1150,  1156,  20  Sup.  Ct.  Rep.  993;  Kirby  v. 
United  States,  174  U.  S.  61,  43  L.  ed.  896, 
19  Sup.  Ct.  Rep.  674;  West  v.  Louisiana, 
194  U.  S.  264,  48  L.  ed.  970,  24  Sup.  Ct. 
Rep.  650. 

Mr.  Prlngle  T.  Youmans,  also,  for  ap- 
pellant: 

Unless  the  accused  waives  his  constitu- 
tional right  to  confront  the  witness,  or  un- 
less he  has  had  a  prior  opportunity  to  con- 
front and  cross-examine  him,  it  is  not  per- 
missible for  the  prosecution  to  introduce 
depositions  of  an  absent  or  deceased  witness 
against  him  on  his  trial. 

12  CJyc.  Law  &  Proc.  p.  644. 

Mr.  W.  Hampton  Cobb,  for  respondent: 


Note,  —  Admissihility  in  a  criminal 
prosecution  of  a  judgment  rendered 
in  a  civil  action. 

As  to  whether  the  finding  of  a  coroner  or 
his  jury  in  a  homicide  case  is  admissible 
on  a  trial  for  homicide,  see  note  to  MinB. 
L.  Ins.  Co.  V.  Milward,  68  L.R.A.  285. 

The  admissibility  in  a  criminal  prosecu- 
tion of  the  various  pleadings  in  a  civil  ac- 
tion, the  testimony  of  the  accused,  or  judg- 
ment in  a  quasi  criminal  action  to  recov- 
er a  penalty  or  forfeiture,  is  not  considered 
in  this  note. 

Admissibility  in  general. 

A  judgment  for  or  against  an  accused 
person  is  not  admissible  in  a  criminal  prose- 
cution wherein  he  is  prosecuted  for  the 
transaction  involved  in  the  civil  proceeding, 
since  the  parties  in  the  two  actions  are  not 
identical,  and  the  judgment  in  the  civil  ac- 
tion is  rendered  on  a  mere  preponderance  of 
the  evidence,  which  would  not  be  sufficient  in 
a  criminal  cause  to  satisfy  the  jury  beyond  a 
reasonable  doubt.  Britton  y.  State,  77  Ala. 
26  L.ILA.(K.S.) 


202;  State  v.  Bradnack,  69  Conn.  212,  43 
L.R.A.  620,  37  Atl.  492;  Glenn  v.  State,  46 
Ind.  368;  State  v.  Hogard,  12  Minn.  293,  Gil. 
191;  People  V.  Leland,  73  Ilun,  162,  25  N.  Y. 
Supp.  943;  Dunagain  v.  State,  38  Tex.  Crim. 
Rep.  614,  44  S.  W.  148;  Busby  v.  State,  61 
Tex.  Crim.  Rep.  307,  103  S.  W.  647,  overrul- 
ing on  rehearing  opinion  in  51  Tex.  Crim. 
Rep.  289,  103  S.  W.  638.  But  the  contrary 
has  been  held  in  Dorrell  v.  State;  Noble 
V.  People;  and  Com.  v.  Ham, — infra. 

The  general  rule  above  stated  has  been  ap- 
plied by  holding  that  the  record  of  a  judg- 
ment in  a  civil  suit  against  a  county  treas- 
urer and  his  bondsmen  is  not  admissible  to 
establish  any  fact  upon  which  it  was  ren- 
dered on  his  subsequent  prosecution  for  em- 
bezzlement. Britton  v.  State,  supra. 
— that  a  judgment  in  favor  of  the  state 
in  a  civil  action  against  the  respondent  and 
his  superior  officer  and  bondsmen  is  not  ad- 
missible upon  the  prosecution  of  an  assist- 
ant financial  agent  of  a  state  institution  for 
embezzlement  of  its  funds.  Busby  v.  State, 
supra. 

— that  the  record  and  judgment  of  disrais- 
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Thd  records  of  judicial  proceedings  are 
admissible  where  the  parties  are  the  same, 
to  establish  a  controverted  fact  which  was 
in  issue  and  settled  by  the  action. 

9  Am.  «fc  Eng.  Enc.  Law  p.  882;  1  Whar- 
ton, Ev.  819,  836;  1  Greenl.  Ev.  527a; 
Wharton,  Grim.  Ev.  9th  ed.  §  570;  State  v. 
Fisher,  2  Nott  &  M'C.  264;  State  v.  Quar- 
rel, 2  Bay,  151,  1  Am.  Dec.  637. 

Jones,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  was  convicted  and  sen- 
tenced under  an  indictment  charging  him 
with  selling  whisky,  with  maintaining  a 
nuisance  by  keeping  a  place  where  alcoholic 
liquors  were  kept  for  sale,  were  sold,  and 
where  persons  were  permitted  to  resort  lor 


the  purpose  of  drinking  alcoholio  liquorSi 
and  for  unlawfully  storing  and  keeping  in 
possession  contraband  liquors.  Over  objec- 
tion, the  court  permitted  the  solicitor  to 
introduce  in  evidence  the  record  of  the  su- 
preme court  in  the  case  of  State  ex  rel.  At- 
torney Genera],  Petitioner,  v.  Louis  Weil 
and  L.  B.  Owens,  Respondents,  consisting  of 
the  petition  for  injunction  to  restrain  a  nui- 
sance in  violation  of  the  dispensary  law,  the 
affidavits  upon  which  it  w"as  based,  and  the 
order  of  the  court  perpetually  restraining 
the  said  defendant  from  using  the  building 
situated  at  No.  331  Gervais  street,  Colum- 
bia, South  Carolina,  as  a  place  where  al- 
coholic liquors  are  sold  or  dispensed,  and 
from  using  said  premises  as  a  place  where 
persons  are  permitted  to  resort  for  the  pur- 


sal  in  a  divorce  proceeding  brought  by  a 
husband  for  the  adultery  of  his  wife  is  not 
admissible  on  his  subsequent  prosecution  for 
nonsupport,  where  his  defense  is  the  same 
acts  of  adultery.    State  v.  Bradnack,  supra. 

— that  an  aggravated  assault  upon  a  mar- 
ried woman  may  not  be  proved  by  a  divorce 
decree  granted  the  wife  for  such  assault 
upon  her.    Dunagain  v.  State,  supra. 

— 'that  the  record  of  a  judgment  m  a  civil 
action  for  seduction,  in  favor  of  the  com- 
plaining witness  and  against  the  defendant, 
in  a  subsequent  bastardy  proceeding,  is  not 
admissible  for  the  purpose  of  establishing 
the  fact  that  sexual  intercourse  had  occurred 
between  them ;  and  an  instruction  is  errone- 
ous which  informs  the  jury  that  such  judg- 
ment conclusively  establishes  that  fact,  and 
is  to  be  regarded  by  the  jury  as  re8  judi- 
cata, and  not  open  to  dispute;  the  reason 
given  for  so  holding  being  that  the  parties 
in  the  two  proceedings  are  not  the  same,  the 
bastardy  action  being  prosecuted  on  behalf 
of  the  state  for  the  benefit  of  the  mother  and 
child,  thus  not  making  her  a  party  to  the 
proceeding.     Glenn  v.  State,  supra. 

— ^that,  in  a  prosecution  for  larceny  of 
property  which  the  defendant  claimed  to 
have  purchased  with  funds  of  a  partnership 
existing  between  him  and  the  complaining 
witness,  the  state  cannot  introduce  the  judg- 
ment roll  in  an  action  brought  by  the  for- 
mer against  the  latter  for  an  accounting  and 
a  dissolution  of  the  partnership,  in  which  it 
was  decided  that  no  partnership  ever  exist- 
ed.   People  v.  Leland,  supra. 

— that  a  verdict  and  judgment  in  a  civil 
action,  as  to  the  ownership  of  property,  is 
not  admissible  on  a  subsequent  trial  for  the 
larceny  thereof.     State  v.  Hogard,  supra. 

It  was  held  in  Com.  v.  Doyle,  132  Mass. 
244,  that,  upon  a  trial  for  keeping  intoxi- 
cating liquors  with  intent  unlawfully  to  sell 
the  same  upon  a  certain  day,  a  record  of 
proceedings  which  resulted  in  favor  of  the 
defendant  for  the  seizure  and  forfeiture  of 
certain  intoxicating  liquors  alleged  to  have 
been  kept  by  him  on  such  day  with  intent 
unlawfully  to  sell  the  same  is  inadmissible 
in  the  absence  of  evidence  that  the  time  re- 
lied on  by  the  government  was  the  same  in 
26  L.R.A.(N.S.) 


both  cases,  although  it  was  admitted  that  the 
liquors  involved  in  the  two  transactions  were 
the  same.  But,  said  the  court,  had  the 
time  relied  on  by  the  government  been  shown 
to  have  been  the  same  in  both  cases,  the 
record  of  the  former  proceeding  might  have 
been   admissible. 

But  it  was  held  in  Dorrell  v.  State,  83 
Ind.  357,  that,  in  a  prosecution  for  the  un- 
lawful removal  of  a  fence,  a  judgment  in  a 
civil  action  between  the  defendant  and  the 
prosecuting  witness  rendered  before  the  com- 
mission of  the  alleged  trespass,  whereby  the 
disputed  boundary  line  between  their  re- 
spective lands  was  defined  and  settled,  is 
admissible  in  evidence.  The  court  said  that 
such  judgment  settled  beyond  dispute  the 
position  of  the  dividing  line  at  the  date 
thereof,  and,  consequently,  at  the  date  of  the 
defendant's  alleged  trespass,  unless  there  had 
occurred  in  the  meantime  a  change  in  loca- 
tion; and  whatever  may  have  been  the  true 
location  thereof,  from  the  time  the  judg- 
ment was  rendered  the  line  thereby  defined 
became  the  true  one,  and  hence  it  was  ad- 
missible, not  only  as  evidence  of,  but  as 
constituting,  the  fact,  and  excluding  all  in- 
quiry on  the  subject  into  facts  antedating 
the  judgment. 

So,  in  Noble  v.  People,  Breese  (111.)  29, 
the  record  of  a  civil  suit  was  admitted  in 
a  prosecution  for  forgery,  to  show  the 
amount  that  the  respondent  intended  to  de- 
fraud the  injured  party  of. 

And  in  a  proceeding  against  a  husband 
for  unreasonably  neglecting  to  provide  for 
the  support  of  his  wife,  wherein  he  set  up 
that  his  neglect  was  not  unreasonable  in 
view  of  her  conduct,  and  charged  her  with 
breaches  of  her  marriage  duty,  and  with 
having  declared  that  she  would  not  live  with 
him,  the  record  of  a  decree  of  the  probate 
court  upon  a  petition  by  the  wife  for  sepa- 
rate maintenance,  declaring  that  she  was 
living  apart  from  defendant  for  justifiable 
cause,  and  ordering  him  to  pay  her  a  desig- 
nated sum  per  month,  together  with  a  rec- 
ord of  a  libel  by  the  husband  for  a  divorce 
on  the  ground  of  drunkenness  and  cruelty, 
and  a  decree  dismissing  the  same  upon  the 
hearing,  were  admissible  in  rebuttal  as  tend- 
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pose  of  drinking  alcoholic  liquors,  and  from 
selling  or  dispensing  alcoholic  liquors.  The 
order  for  judgment  was  dated  May  20,  1908, 
and  the  affidavits  in  support  covered  prac- 
tically the  same  period  embraced  in  the  in- 
(dictment.  The  defendant  did  not  appear  in 
the  said  proceedings,  and  the  order  of  the 
court  recites  that  no  answer  or  return  had 
been  filed,  and  no  cause  shown  why  the  in- 
junction should  not  issue. 

The  appeal  presents  the  question  whether 
it  was  error  to  admit  the  record  in  evidence. 
We  think  there  was  error.  The  general 
rule  is  that  a  judgment  in  a  civil  action 
cannot  be  given  in  evidence  in  a  criminal 
action  to  establish  the  facts  on  which  it 
was  rendered.  1  Greenl.  Ev.  7th  ed.  §  537; 
24  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  831; 


2  Black,  Judgm.  §  529;  Hiker  y.  Hooper, 
35  Vt.  457,  82  Am.  Dec.  647;  Stone  v. 
United  States,  167  U.  S.  178,  42  L.  ed.  127, 
17  Sup.  Ct.  Rep.  778;  Frier^pn  v.  Jenkins, 
72  S.  C.  342,  110  Am.  St.  Rep.  608,  51  S. 
E.  862,  5  A.  &  E.  Ann.  Cas.  77.  The  proceed- 
ings to  enjoin  the  nuisance  were  entertained 
by  the  supreme  court  in  its  original  equi- 
table jurisdiction.  State  ex  rel.  Lyon  v. 
Riddock,  78  S.  C.  286,  58  S.  E.  803.  The 
evidence  upon  which  the  judgment  was  ren- 
dered consisted  of  ex  parte  affidavits  and  the 
failure  of  the  respondent  in  that  proceeding 
to  appear  and  answer.  If  such  a  judgment 
should  be  held  as  the  basis  of  res  judicata, 
or  estoppel  in  a  subsequent  criminal  prose- 
cution, the  practical  effect  would  be  to  an- 
nul the  rule  that  in  criminal  prosecutions 


ing  to  explain  her  conduct,  where  the  de- 
fendant had  taken  the  position  that  less 
than  what  would  be  sufficient  to  entitle  him 
to  a  divorce  would  justify  him  in  refusing 
to  support  his  wife,  and  had  gone  into  evi- 
dence of  her  conduct  generally.  Com.  v. 
Ham,  156  Mass.  485,  31  N.  E.  639. 

So,  where  it  is  material  for  the  prosecu- 
tion to  show  that  an  assaulted  person  en- 
tered upon  the  defendant's  premises  as  a 
conservator  of  his  property,  the  record  of 
the  probate  court  showing  his  appointment 
is  admissible.  State  v.  Hyde,  29  Conn.  564. 
The  court  said  that  "the  record  was  not 
between  the  same  parties,  which  is  undoubt- 
edly true,  and  would  be  an  objection  if  it 
was  offered  to  prove  a  disputed  fact  sup- 
posed to  be  settled  by  it,  in  respect  to  the 
'parties  to  it  or  their  privies,  who  alone  are 
bound  by  it;  but  that  was  not  the  object 
here;  the  question  whether  [the  complain- 
ing witness]  was  the  defendant's  conserva- 
tor was  wholly  collateral  to  the  issue  on 
trial." 

In  Sims  v.  State,  54  Fla.  100,  44  So.  737, 
a  prosecution  against  the  respondent  for 
embezzlement  as  a  public  officer,  the  admis- 
sion in  evidence  of  a  certified  copy  of  the 
verdict  and  judgment  against  him  and  oth- 
ers, in  a  civil  action  at  the  suit  of  the  gov- 
ernor, in  which  a  judgment  for  the  plain- 
tiff was  rendered,  was  held  not  to  be  error, 
for  the  reason  that  no  specific  objection  to 
its  admission  was  made,  the  only  one  relied 
upon  being  that  the  judgment  was  inadmis- 
sible on  the  ground  that  there  was  no  proof 
that  the  respondent  was  ever  served  with 
process,  or  had  his  day  in  court. 

And  in  People  v.  Broughton,  49  Mich. 
339,  13  N.  W.  621,  it  was  held  proper  to 
prove  a  divorce  in  a  prosecution  for  adul- 
tery by  the  introduction  of  the  entire  chan- 
cery record,  provided  no  more  of  it  is  made 
known  to  the  jury  than  its  legal  result,  the 
question  of  the  granting  and  validity  of  the 
decree  being  determined  by  the  court  from 
the  record. 

So,  in  People  ▼.  Kenyon,  93  Mich.  19,  52 
N.  W.  1033,  it  was  held  that  a  judgment  in 
a  civil  suit  for  damages,  in  favor  of  the 
respondent  against  the  prosecutor,  was  not 
26  L.RJL.(K.8..) 


a  bar  to  a  criminal  prosecution  for  an  as- 
sault and  battery,  as  both  may  have  been 
guilty  of  the  assault  and  battery  in  the  same 
transaction,  and  liable  to  criminal  prosecu- 
tion; and  the  fact  of  such  judgment  being 
obtained,  and  that  the  prosecuting  witness 
paid  it,  had  some  bearing  upon  his  testi- 
mony in  the  criminal  case. 

As  proof  of  insanity. 

Cases  are  excluded  from  this  note  which 
pass  upon  the  question  whether  the  deter- 
mination of  a  court  or  commission  as  to  an 
accused  person's  sanity,  made  merely  to  ob- 
tain admission  to  an  asylum,  and  which 
does  not  fix  the  status  of  the  incompetent 
person,  is  admissible  upon  a  subsequent 
prosecution  for  crime  in  which  the  question 
of  the  accused's  insanity  is  involved.  But 
cases  are  included  where  there  has  been  an 
inquisition  of  lunacy  by  a  jury;  the  reason 
for  including  the  latter  being,  as  stated  in 
Naanes  v.  State,  143  Ind.  299,  42  N.  E.  609, 
that,  "in  such  a  proceeding,  the  status  of 
the  party  is  fixed  as  to  all  the  world;"  while 
the  former  proceeding  is  restricted  to  the 
specific  purpose  mentioned. 

Thus,  as  an  inquisition  of  lunacy  is  in 
the  nature  of  a  proceeding  in  renif  it  may  be 
received  upon  the  trial  of  an  insane  person 
for  a  crime,  for  the  purpose  of  showing  his 
insanity.  R.  v.  Bowler,  O.  B.  June,  1812; 
Starkie,  Ev.  10th  ed.  407,  2  Phillips,  Ev. 
266;  Wheeler  v.  State,  34  Ohio  St.  394,  32 
Am.  Rep.  372;  State  v.  McMurry,  61  Kan. 
87,  68  Pac.  961. 

In  Wheeler  v.  State,  supra,  where  this  doc- 
trine was  applied,  the  inquisition  was  held 
four  years  previous  to  the  commission  of 
the  crime  for  which  the  respondent  was  on 
trial,  and  the  court  said  that  it  was  an  ad- 
judication "concerning  the  status  of  a  per- 
son by  a  court  clothed  with  jurisdiction, 
and,  except  as  otherwise  provided  by  stat- 
ute, the  record  imported  absolute  verity  that 
he  was  then  a  proper  person  to  be  confined 
in  an  insane  asylum.  .  .  .  Inquests  of 
this  character  are  analogous  to  proceedings 
in  rem,  affecting  the  general  and  public  in- 
terest, and  no  one  can  strictly  be  regarded 
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the  state  must  establish  the  defendant's 
guilt  beyond  a  reasonable  doubt  before  a 
jury.  The  rule  that  a  record  of  judicial 
proceedings  is  admissible  to  prove  the  fact, 
time,  term,  and  effect  of  the  judgment, 
means  when  the  existence  of  the  judgment 
is  relevant,  as,  for  example,  when  the  law 
requires  conviction  of  the  principal  as  a  con- 
dition precedent  to  conviction  of  the  acces- 
sory, or  where  the  prior  judgment  consti- 
tutes legal  aggravation  of  the  subsequent 
charge,  or  in  some  instances  to  show  a  series 
of  crimes.  Other  illustrations  might  be 
given,  but  the  present  case  does  not  fall 
within  the  rule.  A  judgment  is  sometimes 
admitted  as  evidence  of  an  admission,  as 
when  the  defendant  pleads  guilty  or  makes 
a  solemn  admission  on  the  record,  in  which 
case  it  is  governed  by  the  law  applicable  to 
admissions  or  confessions,  and  affords  prima 
facie  evidence  of  the  fact  admitted,  in  a 
subsequent  trial  involving  such  fact.  "But, 
in  order  to  bring  such  admission  home  to 
him,  the  pleading  must  be  either  signed  by 
him,  or  it  must  appear  that  it  was  within 
the   scope   of   the   attorney's  authority   to 


admit  such  facts."  Wharton,  Crim.  Ev.  § 
615.  In  the  case  at  bar  there  was  no  such 
admission  on  the  record.  Under  article  1, 
§  18,  Const.,  the  accused  has  the  right  to  be 
confronted  with  the  witnesses  against  him. 
The  object  of  this  provision  was  to  prevent 
the  use  of  affidavits  or  ex  parte  depositions 
against  a  prisoner,  in  lieu  of  a  personal  ex- 
amination of  the  witness  in  the  presence  of 
the  prisoner  and  subject  to  his  right  of 
cross-examination.  Mattox  v.  United  States, 
156  U.  S.  242,  39  L.  ed.  410,  16  Sup.  Ct. 
Rep.  337.  While  this  provision  is  not  vio- 
lated by  the  introduction  of  proper  doc- 
umentary evidence,  it  is  violated  when  the 
effect  of  the  admission  of  improper  doc- 
uments or  records  may  be  to  furnish  testi- 
mony against  the  prisoner  by  means  of  ex 
parte  affidavits.  Since  the  affidavits  were 
admitted  as  a  part  of  the  record,  it  is 
reasonable  to  assume  that  the  contents 
thereof  were  laid  before  the  jury.  Hence, 
the  admission  of  the  record  was  prejudicial. 
The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  case  remanded  for  a  new 
trial. 


as  a  stranger  to  them.  And  such  condition 
of  things  as  the  insanity  of  a  party  being 
shown,  there  is  a  presumption  ot  more  or 
less  force,  according  to  circumstances,  that 
the  same  condition  continued.  Nor  does  the 
time  which  may  have  elapsed  since  the  in- 
quest was  held  affect  the  question  of  its 
admissibility,  .  .  .  though,  of  course,  it 
may  have  great  force  on  the  question  of  the 
weight  of  the  evidence.  Ordinarily,  such  in- 
quisitions are  not  conclusive,  but  only  pri- 
ma facie  evidence  of  incapacity;  .  .  . 
but,  on  a  question  like  that  in  issue  here, 
it  is  manifest  they  cannot  be  regarded  as 
even  prima  facie  evidence.  A  person  who 
is  a  fit  subject  for  confinement  in  an  insane 
asylum  does  not  necessarily  have  immunity 
from  punishment  for  crime;  and  the  length 
of  time  between  confinement  in  the  asylum 
and  the  commission  of  the  act  charged,  the 
nature  of  the  crime,  and  other  facts,  may 
render  such  inquisition  of  little  weight  as 
evidence;  but  its  weight  is  for  the  jury  in 
each  case." 

And  in  State  v.  McMurry,  supra,  the  rec- 
ord of  a  proceeding  in  lunacy  which  showed 
that  the  respondent  was  found  by  a  jury, 
and  adjudged  by  the  probate  court,  to  be  of 
insane  mind,  and  to  be  confined  in  an  asy- 
lum for  the  insane  from  which  he  was  sub- 
sequently discharged  as  "not  restored  to  his 
right  mind,"  was  held  receivable  in  evidence 
on  the  issue  of  his  insanity  raised  by  him 
in  defense  to  an  information  for  a  crime 
alleged  to  have  been  committed  seven  or 
eight  years  after  the  inquisition  of  lunacy. 

But  it  was  said  in  State  v.  Grendahl,  131 
Iowa,  602,  109  N.  W.  121,  that  no  matter 
how  conclusive  the  finding  by  a  Jury  in  a 
proceeding  adjudging  one  insane  may  have 
been  on  the  question  of  his  existing  mental 
condition,  it  is  not  conclusive  as  to  his  con- 
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dition  upon  the  subsequent  commission  of  a 
crime;  although,  no  doubt,  it  was  admissi- 
ble as  tending  to  show  his  mental  condition 
at  that  time,  it  was  not  even  prima  facie 
evidence  that  he  was  insane  when  the  crime 
was  committed,  but  it  might  be  considered 
by  the  jury  just  as  any  other  evidence  of  a 
subsequent  insane  condition  would  be,  on 
the  question  of  insanity  at  a  previous  time. 

As  proof  of  former  marriage  on  trial  for 

bigamy. 

In  a  prosecution  for  bigamy  upon  the 
identity  of  the  parties  being  shown,  a  certi- 
fied copy  of  a  decree  rendered  in  a  compe- 
tent court  of  another  state,  after  the  al- 
leged bigamous  marriage,  divorcing  the  ac- 
cused from  his  former  wife,  is  prima  facie 
evidence  that  she  was  living  when  it  was 
rendered,  and  is  admissible  on  behalf  of  the 
state  to  show  that  he  had  a  wife  living  at 
the  time  of  such  marriage.  State  v.  Ashley, 
37  Ark.  403;  Pontier  v.  State,  107  Md.  384, 
68  Atl.  1059.  But  the  contrary  was  held  in 
State  V.  Sharkey,  73  N.  J.  L.  491,  63  Atl. 
866;  and  see  also  People  v.  Beevers,  infra. 

In  Pontier  v.  State,  supra,  w^here  this  doc- 
trine was  applied  under  similar  circum- 
stances, such  evidence  was  held  admissible 
under  a  statute  providing  that  copies  of 
judgment  or  decrees  rendered  by  any  court 
of  record,  duly  certified,  shall  be  audmissi- 
ble  in  evidence  in  any  other  court,  to  prove 
the  recovery  thereof. 

But  in  State  v.  Sharkey,  supra,  in  hold- 
ing the  contrary,  the  decision  was  placed 
upon  the  ground  that  in  criminal  proceed- 
ings the  burden  rests  upon  the  state  to 
prove  the  criminal  act  beyond  reasonable 
doubt,  while  a  preponderance  of  the  evidence 
is  sufficient  in  a  civil  action. 
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And  it  was  held  in  People  v.  Beevers,  99 
Cal.  286,  33  Pac.  844,  a  prosecution  for  big- 
amy where  the  defense  was  that  the  first 
marriage  was  illegal,  that  ik,  judgment  roll 
in  a  civil  action  brought  by  the  alleged  first 
wife  against  the  respondent  for  divorce,  in 
which  a  default  was  taken  and  from  which 
an  appeal  was  then  pending,  was  inadmis- 
sible as  evidence  upon  any  question. 

To  prove  divorce  obtained  before  alleged  big- 
amous marriage. 

It  has  been  held  that,  upon  a  trial  of  a 
man  for  bigamy  in  marrying  G.  while  his 
wife  B.  was  living,  in  order  to  show  that  his 
marriage  to  C.  was  not  bigamous,  a  decree 
of  divorce  granted  to  A.  from  the  defend- 
ant, by  a  court  of  competent  jurisdiction  of 
another  state,  subsequent  to  the  alleged  mar- 
riage to  B.,  and  prior  to  his  marriage  to  C, 
is  admissible,  upon  the  identity  of  the  par- 
ties appearing,  for  the  purpose  of  showing 
the  invalidity  of  his  marriage  to  B.,  as  the 
decree,  having  been  rendered  in  a  proceed- 
ing in  rem,  is  binding  on  all  the  world  so 
far  as  it  fixes  the  status  of  the  parties 
thereto.  Halbrook  v.  State,  34  Ark.  511, 
36  Am.  Rep.  17;  State  v.  Goodrich^  14  W. 
Va.  834. 

And  this  doctrine  was  applied  in  Com.  v. 
Lucas,  158  Mass.  81,  32  N.  E.  1033,  and  the 
accused  was  permitted  to  give  in  evidence  a 
similar  copy  of  a  divorce  decree  rendered  in 
another  state  on  a  trial  for  bigamy,  in  or- 
der to  show  that  he  had  obtained  a  divorce 
from  his  first  wife  before  his  second  mar- 
riage, the  identity  of  tha  parties  being 
shown. 

^  On  trial  for  perjury. 

Cases  considering  whether  the  judgment 
and  record  in  a  criminal  case  in  which  the 
alleged  perjury  was  committed  is  admissi- 
ble in  a  subsequent  prosecution  therefor  are 
not  herein  included. 

It  is  generally  held  that,  on  a  prosecu- 
tion for  perjury,  the  record  and  judgment 
of  a  civil  suit  in  which  it  is  alleged  to  have 
been  committed  is  admissible  for  the  sole 
purpose  of  showing  the  jurisdiction  of  the 
court,  the  regular i^  of  the  proceedings,  and 
the  materiality  of  the  testimony;  and  it  is 
the  duty  of  the  court  so  to  limit  and  re- 
strict its  use  by  an  appropriate  instruction 
to  the  jury.  State  v.  Brown,  111  La.  170, 
35  So.  501;  State  v.  Justesen  (Utah)  99 
Pac.  456;  People  ▼.  Bradbury,  155  Cal.  808, 
103  Pac.  215;  Gabrielsky  v.  State,  13  Tex. 
App.  428;  Eighmy  v.  People,  79  N.  Y.  548. 

This  doctrine  was  applied  in  People  v. 
Rodley,  131  Cal.  240,  63  Pac.  351,  to  the 
introduction  of  the  record  of  a  probate  pro- 
ceeding in  which  the  perjury  was  alleged  to 
have  ^n  committed,  in  order  to  determine 
whether  the  court  had  jurisdiction  of  the 
proceeding. 

On  a  trial  for  perjury,  it  being  proved 
that  the  final  record  in  the  case  has  not 
been  made  up,  the  original  pleadings,  and 
rulings  of  the  court,  and  the  judgment  in 
the  civil  case  in  which  the  perjury  is  al 
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leged  to  have  occurred,  are  admissible  in 
evidence.  Smith  v.  State,  103  Ala.  57,  15 
So.  866. 

And  in  R.  ▼.  Browne,  3  Car.  &  P.  672, 
Lord  EUenborough  admitted,  on  a  trial  for 
perjury  committed  in  a  civil  suit,  the  rec- 
ord of  the  trial  at  nisi  prius,  with  a  minute 
of   verdict   indorsed   upon    it,   in   order   to 

Srove   such  trial,   although  no  postea  was 
rawn  up,  as  a  motion  for  a  new  trial  was 
pending. 

So,  it  was  said  in  Com.  v.  Davis,  94  Ky. 
612,  23  S.  W.  218,  that  as,  upon  a  prosecu- 
tion for  perjury,  it  is  essential  to  prove 
that  the  false  oath  was  taken  knowingly 
and  wilfully,  on  a  subject  concerning  which 
the  party  could  be  legally  sworn,  and  be- 
fore a  person  authorized  to  administer  the 
oath,  tnese  facts  might  be  shown  by  the 
record  and  judgment  of  the  civil  action  in 
which  the  perjury  is  charged  to  have  been 
committed. 

But  under  no  circumstances  can  the  rec- 
ord or  judgment  be  considered  by  the  jury 
as  proof  of  the  alleged  perjury.  State  v. 
Justesen;  State  v.  Brown;  People  v.  Brad- 
bury; and  Gabrielsky  v.  State, — supra; 
United  States  v.  Burkhardt,  31  Fed.  141. 

Thus,  in  Gabrielsky  v.  State,  supra,  where 
this  rule  was  applied,  the  statute  provided 
that  no  person  should  be  convicted  of  per- 
jury except  upon  testimony  of  two  credible 
witnesses,  or  of  one  credible  witness  cor- 
roborated strongly  by  other  evidence,  as  to 
the  falsity  of  the  defendant's  statement  un- 
der oath;  and,  upon  a  prosecution  therefor, 
where  but  one  witness  testified  as  to  the 
falsity  of  the  defendant's  statement  under 
oath,  the  record  in  the  civil  proceeding  in 
which  the  alleged  false  testimony  was  given 
is  inadmissible  in  corroboration  thereof. 

And  in  United  States  v.  Burkhardt,  su- 
pra, where,  in  a  prosecution  for  perjury,  the 
judgment  roll  in  the  civil  action  in  which 
the  perjury  was  alleged  to  have  been  com- 
mitted was  introduced  in  evidence,  a  convic- 
tion was  set  aside  for  the  reason  that,  after 
the  case  had  been  submitted  to  the  jury 
and  they  were  in  the  act  of  retiring,  one  of 
their  number  asked,  "What  effect  shall  be 
given  to  the  verdict  of  the  jury"  in  the 
civil  case,  and  the  court  replied,  without 
suggestion  or  objection  from  counsel,  "Give 
it  such  consideration  as  you  may  think  it 
entitled  to,"  the  appellate  court  saying, 
"While  I  feel  satisfied  that  the  verdict  of 
the  jury  is  fully  justified  by  the  evidence, 
without  this  instruction,  yet  I  cannot,  in 
the  nature  of  things,  be  assured  that  it  did 
not  have  some  appreciable  influence  on  the 
result.  The  verdict  in  the  [civil]  case,  in 
connection  with  the  evidence,  showed  that 
the  jury,  in  finding  for  the  plaintiff,  must 
have  disbelieved  the  evidence  of  the  defend- 
ant, and  that  fact  may  have  had  some  in- 
fluence with  the  jury  in  this  case,  in  finding 
that  the  defendant  was  guilty  of  perjury." 

So,  it  was  held  in  Hill  v.  State,  22  Tex. 
App.  679,  3  S.  W.  764,  that,  on  a  trial  for 
perjury  alleged  to  have  been  committed  by 
the  defendant  on  the  trial  of  the  complain- 
ing witness  for  illegally  branding  a  calf, 
30 
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wherein  the  fonner  testified  that  he  owned, 
and  had  never  sold,  the  calf  to  the  latter, 
the  record  and  judgment  in  a  civil  case  in- 
volving the  title  to  the  calf,  in  which  the 
defendant  recovered  a  judgment  for  costs, 
is  inadmissible,  as  the  parties  to  the  civil 
suit  were  not  the  same  as  in  the  prosecu- 
tion for  perjury,  and  it  was  not  a  cause  in 
rem,  nor  was  the  judgment  therein  of  a 
public  nature.  But  see  State  v.  Faulk,  in- 
fra. 

And,  upon  a  prosecution  for  perjury  com- 
mitted in  a  criminal  prosecution  for  con- 
spiracy to  extort  money  from  a  street  rail- 
way company  in  a  damage  suit  against  it, 
the  record  of  the  civil  suit  is  inadmissible, 
not  having  any  tendency,  directly  or  indi- 
rectly, to  prove  the  perjury  charged.  Wil- 
kinson V.  People,  226  111.  135,  80  K.  E.  699. 

But  it  was  held  in  State  v.  Faulk,  30  La. 
Ann.  831,  that,  upon  a  prosecution  for  per- 
jury for  having  testified  in  a  civil  action 
that  the  accused  saw  a  father  sell  his  son  a 
mule,  a  judgment  in  a  civil  action  between 
the  father  and  son,  adjudging  that  the  mule 
belonged  to  the  latter,  is  admissible  on  be- 
half of  the  accused,  such  evidence  not  only 
being  relevant,  but  of  the  greatest  conse- 
quence, to  him.  See  also  Hill  v.  iState,  su- 
pra. 


T£XAS    COURT    OF    CRIMIXAIj    AP- 

PfiAIiS. 

W.  M.  SKIDMORE,  Appt., 
?  V. 

STATE  OF  TEXAS. 

(—  Tex  Crim.  Rep.  — ,  123  S.  W.  1129.) 

Evidence  —  incest  —  other  offenses. 

1.  Upon  a  prosecution  for  incest,  evidence 
of  other  acts  of  intercourse  between  the  par- 
ties is  not  admissible. 

Same  —  birth    of    child  —  rebuttal  —  In- 
tercourse with  others. 

2.  To  rebut  the  effect  of  the  evidence  of 
birth  of  a  child  in  support  of  a  prosecution 
for  incest,  accused  may  show  intercourse  be- 
tween prosecutrix  and  another  at  about  the 
time  the  child  was  alleged  to  have  been  con- 
ceived. 

Same  —  supporting  prosecutrix  —  good 
behavior. 

3.  The  state  cannot,  on  a  trial  for  incest, 
introduce  evidence  of  good  behavior  of  prose- 
cutrix at  the  time  the  child  must  have  been 
conceived,  the  evidence  of  the  birth  of  whicli 
introduced  against  accused  he  is  attempt- 
ing to  overcome  by  showing  criminal  inti- 
macy between  prosecutrix  and  another  at 
such  time. 

Same  —  contents  of  document  —  con* 
cealment  by  accused. 

4.  Parol  evidence  of  conveyances  of  real 
estate  by  one  accused  of  incest  is  admissi- 
ble in  connection  with  evidence  that  ac- 
cused left  the  state,  where  the  deeds  were 
traced  to  his  possession  and  he  was  noti- 
fied to  produce  them,  which  he  failed  to  do. 
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Trial  —  acts  of  counsel  —  neglect  of 
cused  to  testify. 

5.  Counsel  should  refrain  from  all  alhl* 
sions,  at  the  trial,  tending  to  call  attention 
to  the  fact  that  accused  has  failed  to  tako 
the  stand. 

(Ramsey,  J.,  dissents  from  proposition  1.) 

(December  22,  1909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Lamar  Coun- 
ty convicting  him  of  incest.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Moore  A  Park,  U.  B.  Birming- 
ham, and  B.  B.  Sturgeon,  for  appellant: 

Evidence  of  other  acts  of  sexual  inter- 
course were  not  admissible. 

Ball  y.  State,  44  Tex.  Crim.  Rep.  489,  72 
S.  W.  386;  Clifton  v.  State,  46  Tex.  Crim. 
Rep.  18,  108  Am.  St.  Rep.  983,  79  S.  W. 
826;  Gillespie  v.  State,  49  Tex.  Crim.  Rep. 
630,  93  S.  W.  656. 

Mr.  F.  J.  McCord  for  appellee. 

Davidson,  P.  J.,  delivered  the  opinion 
of  the  court: 

1.  The  state  relied  upon  the  testimony  of 
prosecutrix.  Under  her  testimony  she  was 
an  accomplice,  having  consented  to  the  inter- 
course about  which  she  testified.  Appel- 
lant's testimony  is  that  he  was  not  guilty, 
and  was  not  intimate  with  prosecutrix,  but 
that  she  was  intimate  with  others,  and  in- 
troduced such  evidence  along  those  lines  as 
»^^^  ■  ■  111^ 

Note,   —  Adniisaibility   of   eviclence   of 

prior    or    subsequent    acts    of   inters 

course  between  the  parties  in  a  prose* 

cution  for  incest. 

The  exhaustive  note  to  People  v.  Molin- 
eux,  62  L.R.A.  193,  upon  the  question  of  evi- 
dence of  other  crimes  in  criminal  cases, 
deals  specifically,  on  pages  329-338,  with  the 
question  indicated  by  the  above  title. 

Aside  from  Skidmobe  v.  State,  and  the 
late  Texas  cases  therein  cited,  but  few  cases 
seem  to  have  been  reported  since  the  prep- 
aration of  that  note. 

In  State  v.  DeMasters,  15  S.  D.  580,  90 
N.  W.  852,  for  the  guidance  of  the  trial 
court  upon  the  new  trial  granted,  the  ap- 
pellate court  said  that  in  a  prosecution  for 
incest,  acts  of  undue  familiarity  or  conduct 
subsequent  to  the  time  of  the  commission  of 
the  alleged  ofi'ense  were  inadmissible. 

In  State  v.  Goodsell,  138  Iowa,  504,  116  N. 
W.  605,  it  was  held  proper  for  the  court  to 
instruct  the.  jury  that  other  acts  of  un- 
due familiarity  could  be  considered  as  tend* 
ing  to  prove  defendant's  guilt  of  the  ofi'ense 
charged.  Whether  this  had  reference  to 
prior  or  subsequent  acts,  or  both,  does  not 
appear. 

Prior  acts  of  undue  familiarity  which  did 
not  show  actual  intercourse  were  held  prop- 
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th«  court  would  permit.  Testifying  in  his 
own  behalf,  be  denied  any  act  of  intercourse, 
and  offered  testimony,  much  of  which  was 
rejected,  going  to  prove  bad  conduct  on  the 
part  of  prosecutrix  with  other  men.  Over 
appellant's  objection,  the  state  was  permit- 
ted to  introduce  evidence  of  acts  of  inter- 
course between  prosecutrix  and  appellant 
other  than  that  relied  upon  for  conviction. 
The  act  relied  upon  occurred  in  December. 
The  other  acts  under  her  statement  occurred 
during  the  previous  months  of  October  and 
November.  We  are  of  opinion  this  evidence 
was  improperly  admitted.  It  seems  from 
the  bill  of  exceptions  the  court  admitted 
this  testimony  under  the  authority  of  the 
recent  case  of  Barrett  v.  State,  55  Tex. 
Grim.  Rep.  182,  115  S.  W.  1187.  That  case 
was  decided  upon  the  authority  of  Burnett 
T.  State,  32  Tex.  Grim.  Rep.  86,  22  S.  W. 
47.  The  Burnett  Gase  had  been  overruled 
in  Glifton  v.  State,  46  Tex.  Grim.  Rep.  18, 
108  Am.  St  Rep.  983,  79  S.  W.  824,  and 
followed  in  Gillespie  v.  State,  49  Tex.  Grim. 
Rep.  530,  93  8.  W.  556;  Wiggins  v.  State, 
47  Tex.  Grun.  Rep.  538,  84  S.  W.  821,  and 
French  v.  State,  47  Tex.  Grim.  Rep.  671,  85 
8.  W.  4.  In  deciding  the  Barrett  Gase, 
supra,  this  court  overlooked  the  fact  that 
the  Burnett  Gase,  supra,  had  been  overruled 
in  Glifton  v.  State,  and  followed  in  subse- 
quent cases.  We  are  of  opinion  that  the 
case  of  Glifton  v.  State  and  subsequent  cases 
are  correct.  Incest  is  not  a  continuous  of- 
fense. One  act  of  intercourse  is  a  sufficient 
predicate  upon  which  to  base  a  conviction. 
This  has  been  held  in  all  of  the  cases,  and 
may  be  said,  to  be  without  exception.  And 
it  is  necessarily  so  under  the  definition  of 
the  offense  as  found  in  article  349  of  the 
Penal  Gode  of  1895.  The  same  rule  obtains 
in  rape  cases.  A  single  act  of  rape  or  incest, 
either,  if  proved,  is  sufficient  to  justify  a 
conviction.     Such  is  the  rule  in  Texas,  and 


such  seems  to  be  the  rule  in  all  the  states. 
This  rule  does  not  apply,  however,  to  adul- 
tery. Under  our  statute  adultery  may  be 
constituted  in  one  of  two  ways,  first,  by  liv- 
ing together,  and  having  intercourse,  or  by 
having  habitual  carnal  intercourse  without 
living  together.  This  makes  it  in  a  sense  | 
a  continuous  offense.  In  other  words,  the 
definition  of  "adultery"  has  such  charac- 
teristics that  one  act  is  not  sufficient  unless 
where  the  parties  are  living  together.  The 
rule  has  been  laid  down  and  followed  in 
many  of  the  states  that  prior  acts  of  illicit 
intercourse  between  the  parties  are  inad- 
missible as  corroborative  evidence.  The  of- 
fice of  this  corroborative  evidence  seems  to 
be,  under  the  authorities,  to  render  it  prob- 
able that  by  reason  of  the  prior  act  or  acts 
a  party  would  be  the  more  likely  guilty  of 
the  act  for  which  he  is  being  tried.  This 
rule  has  not  been  followed  in  all  of  the 
states,  and  the  reason  for  the  rule  is  not 
founded  upon  sound  principles.  Prior  acts, 
under  some  circumstances,  may  be  intro- 
ducible;  but  where  the  state  has  made  out 
its  case  the  rule  does  not  obtain.  These  ex- 
ceptions are  well  known  to  courts  and  the 
profession.  This  character  of  evidence  in- 
troduced through  the  mouth  of  prosecutrix 
certainly  could  not  corroborate  her  state- 
ment, for  she  is  an  accomplice,  and  cannot 
corroborate  herself.  If  the  other  acts  of 
intercourse  between  the  parties  in  rape  and 
incest  were  admissible,  then  it  is  a  self- 
evident  proposition  that  the  accused  has  a 
right  to  defend  against  each  act  introduced, 
and  meet  it  with  such  testimony  as  he  can 
to  show  that  it  did  not  occur.  Under  this 
state  of  case,  the  accused  would  be  author- 
ized to  defend  against  an  indefinite  number 
of  illicit  acts  introduced  by  the  state  which 
are  in  no  way  connected  with  the  one  for 
which  he  is  being  tried,  and  the  trial  would 
stretch  out  over  such  transactions  for  per- 


erly  admitted  in  evidence  in  Pridemore  v. 
State,  53  Tex.  Grim.  Rep.  620,  111  S.  W. 
155. 

In  a  prosecution  for  incest,  it  was  held 
competent  for  the  state  to  prove  acts  of 
sexual  intercourse  between  the  parties  pri- 
or to  the  specific  act  charged  in  the  indict- 
ment, in  State  v.  Judd,  132  Iowa,  296,  109 
N.  W.  892,  11  A.  &  E.  Ann.  Gas.  91 ;  State 
T.  De  Hart,  109  La.  670,  33  So.  605;  State 
V.  Pruitt,  202  Mo.  49,  100  S.  W.  431,  10 
A.  k  E.  Ann.  Gas.  654;  Smothers  v.  State, 
81  Neb.  426,  116  N.  W.  152;  and  State  v. 
Wood,  33  Wash.  290,  74  Pac.  380. 

In  People  v.  Block,  120  App.  Div.  364, 
105  N.  Y.  Supp.  275,  the  ffirl  testified  that, 
during  the  three  months  leading  up  to  the 
night  on  which  the  particular  act  was  al- 
ibied to  have  occurred,  they  slept  together 
and  indulged  their  passions  almost  nightly. 
No  objection  seems  to  have  been  raised  to 
this  evidence,  but  the  defendant  did  object 
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to  the  admission  of  his  confession  of  these 
facts.  The  court  said:  "It  is  competent 
in  cases  of  this  kind  to  show  the  relations 
of  the  parties." 

In  People  v.  Stratton,  141  Gal.  604,  75 
Pac.  166,  it  was  held  that  there  was  no 
error  in  permitting  the  girl  to  testify  to 
frequent  and  repeated  acts  of  sexual  inter- 
course with  the  defendant.  Whether  these 
acts  were  prior  or  subsequent  to  the  act 
charged  does  not  appear. 

Most  of  these  cases  content  themselves 
with  mere  citation  of  other  cases,  and  make 
no  argument  in  support  of  this  exception 
to  the  general  rule  as  applied  in  the  prosecu- 
tion of  other  crimes. 

But  in  State  v.  Pruitt  and  State  v.  Wood, 
supra,  the  reason  for  admitting  such  evi- 
dence was  said  to  be  that  it  tends  to  estab- 
lish an  antecedent  probability  that  the  de- 
fendant did  commit  the  specific  offense 
charged. 
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haps  years.  Under  these  circumstances  the 
trial  on  the  main  case  would  be  lost  sight  of 
in  introducing  evidence  pro  and  con  as  to 
the  prior  acts.  Under  such  state  of  case, 
appellant  would  be  called  upon  to  answer 
for  such  acts  of  illicit  intercourse  about 
which  he  had  no  notice  in  the  indictment, 
and  which  he  was  no  way  legally  apprised 
would  be  used  against  him;  and  it  would 
doubtless  further  result  in  a  conviction  on 
general  principles  instead  of  for  the  particu- 
lar offense  alleged  against  him.  This  court 
has  for  years  held,  in  incest  and  rape,  evi- 
dence of  prior  acts  inadmissible,  and  the 
decisions  place  the  two  offenses  in  this  re- 
spect upon  the  same  basis.  We  believe  the 
rule  ought  to  be,  in  this  character  of  case, 
and  all  others,  that  the  accused  should  be 
tried  for  the  offense  of  which  he  is  indicted, 
and  that  the  state  would  be  prohibited  from 
going  out  and  hunting  up  the  derelictions 
of  a  life,  or  for  years,  and  inject  them  into 
the  case  simply  to  show  the  probability  that^ 
because  he  had  heretofore  been  guilty  of 
something,  therefore  he  might  be  guilty  in 
the  case  on  trial.  We  think  that  on  sound 
reasoning  and  on  principle  the  decisions  in 
Clifton  V.  State,  supra,  and  those  cases  that 
follow  it,  are  correct  and  enunciate  the  cor- 
rect doctrine.  The  Barrett  Case,  supra, 
therefore  is  overruled.  We  hold,  therefore, 
upon  a  review  of  the  whole  question,  that 
the  rule  laid  down  in  the  Clifton  Case, 
supra,  and. those  cases  that  are  in  accord 
with  and  follow  it,  is  correct. 

2.  The  state  having  introduced  evidence 
of  the  fact  that  on  the  17th  of  September 
prosecutrix  gave  birth  to  a  child  following 
the  intercourse  testified  by  prosecutrix  as 
having  occurred  the  previous  month  of  De- 
cember, appellant  offered  evidence  to  show 
that  during  the  month  of  December  and 
during  the  months  of  October  and  November 
prosecutrix  had  carnal  intercourse  with 
another  man.  This  was  rejected  by  the 
court,  and  that  ruling  is  presented  for  re- 
vision. We  are  of  opinion  the  court  was  in 
error.  Having  introduced  the  fact  that  the 
girl  had  a  child  within  nine  months  after 
she  stated  appellant  had  intercourse  with 
her  the  previous  December,  appellant  had  the 
legal  right  to  show,  if  he  could,  that  he  was 
not  the  father  of  the  child.  This  question 
was  decided  in  the  case  of  Bader  v.  State 
(Tex.  Crim.  Rep.)  122  S.  W.  555,  at  the 
present  term  of  the  court.  The  usual  rule 
is,  where  the  evidence  is  clear  that  the  ac- 
cused had  sexual  intercourse  with  prosecu- 
trix, it  is  immaterial  how  often  other  par- 
ties may  have  had  intercourse  with  her,  or 
as  to  >vho  they  were.  The  fact  that  parties 
had  intercourse  with  each  other  who  are 
within  the  prohibited  degrees  mentioned  in 
the  statute  is  sufficient  to  prove  the  case, 
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and  it  would  make  no  difference  how  often 
the  female  relative  may  have  had  intercourse 
with  other  men;  but  that  rule  does  not  ap- 
ply in  this  particular  case,  for  the  reason 
the  state  introduced  the  fact  of  the  birth 
of  the  child  as  a  circumstance.  Appellant 
had  the  right  to  prove,  under  these  circum- 
stances, by  this  character  of  proof,  that 
another  party  may  have  been  the  father  of 
the  child,  as  a  means  of  meeting  this  phase 
of  the  state's  case.  Testimony  that  is  often 
not  admissible  as  original  testimony  in  be- 
half of  the  party  offering  it  may,  and  does, 
become  admissible  by  reason  of  the  fact  that 
facts  and  circumstances  are  introduced 
against  him  by  the  other  side.  The  state 
having  relied  upon  the  fact  that  the  birth 
of  the  child  was  the  result  of  the  inter- 
course between  appellant  and  his  niece  in 
December,  which  intercourse  was  denied  by 
him,  he  could  prove  by  the  same  character 
of  testimony  relied  upon  by  the  state  that 
another  party  was  the  father  of  the  child. 
This  has  been  the  rule  in  Texas  since  the 
case  of  Dubose  v.  State,  10  Tex.  App.  230. 
That  case  has  been  followed  with  an  un- 
broken line  of  decisions.  Hart  v.  State,  15 
Tex.  App.  234,  49  Am.  Rep.  188;  Kunde  v. 
State,  22  Tex.  App.  97,  3  S.  W.  326;  Mc- 
Inturf  V.  State,  20  Tex.  App.  335,  and  cases 
there  cited;  Johnson  v.  State,  49  Tex.  Crim. 
Rep.  314,  94  S.  W.  224;  Kirby  v.  State,  49 
Tex.  Crim.  Rep.  517,  93  S.  W.  1030;  Coffelt 
V.  State,  19  Tex.  App.  436;  Murphy  v.  State, 
36  Tex.  Crim.  Rep.  24,  35  S.  W.  174;  Har- 
rison V.  State,  47  Tex.  Crim.  Rep.  393,  83 
S.  W.  699. 

3.  Appellant  offered  to  prove  by  the  wit- 
ness Frank  Hill  that  during  the  months  of 
September,  October,  November,  and  Decem- 
ber, he  had  intercourse  with  prosecuting 
witness,  Effie  Skidmore.  On  objection  by 
the  state  the  court  excluded  this  testimony. 
This  was  admissible  for  the  purpose  of 
showing  the  acts  of  intercourse  hiid  with 
the  witness  during  the  month  of  December 
might  have  brought  about  the  pregnancy  of 
Effie  Skidmore,  and  that  he  was  the  father 
of  her  child  born  the  following  September. 
As  before  stated,  this  evidence  was  admis- 
sible for  the  purpose  mentioned. 

4.  John  C.  Hamilton,  after  stating  that 
he  knew  Miss  Effie  Skidmore,  and  that  he 
waited  on  her  for  about  seven  or  eight 
months  occasionally  while  she  was  living 
with  her  father,  was  asked  by  counsel  for 
the  state  to  state  to  the  jury  whether  or  not 
during  the  time  he  had  waited  on  her  he 
ever  saw  any  impropriety  or  misconduct  on 
her  part.  Appellant  urged  objections  to 
this  testimony  to  the  effect  that  the  state 
was  not  entitled  to  show  what  her  general 
reputation  was,  or  introduce  evidence  of  this 
character  to  meet  the  acts  of  impropriety 
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introduced  against  ber  by  appellant,  and 
tbat  tbe  state  would  not  be  authorized  to 
specify  acts  of  morality  or  good  conduct 
upon  ber  part.  As  a  rule,  evidence  in  re- 
.gard  to  the  character  or  reputation  of  prose- 
cutrix, in  a  case  of  incest,  is  not  admissible, 
for  it  would  make  no  difference  what  her 
reputation  was  i|  the  incestuous  intercourse 
occurred.  The  law  would  be  violated  if  the 
prohibited  relation  existed,  even  though  the 
prosecutrix  was  a  prostitute.  But  we  are 
of  opinion,  even  where  the  character  or 
reputation  of  prosecutrix'  for  some  reason 
occurring  during  the  trial  is  introducible, 
yet  not  the  character  of  testimony  men- 
tioned in  the  bill  of  exceptions.  The  fact 
that  Hamilton  associated  with  this  girl  and 
saw  no  evidence  of  impropriety  in  her  con- 
duct would  not  be  admissible. 

6.  We  are  of  opinion,  under  all  the  cir- 
cumstances, that  the  evidence  with  reference 
to  the  conveyance  of  land  by  appellant  to 
his  sister  was  admissible  as  shown  by  the 
bill  of  exceptions.  The  deed  of  conveyance 
from  himself  to  his  sister,  and  the  deed  from 
her  reconveying  the  land,  were  in  the  pos- 
session of  appellant,  or  at  least  had  been 
traced  to  his  possession.  The  state,  in  any 
event,  did  not  have  the  deeds  or  access  to 
them,  and  could  in  no  manner  produce  them. 
Notice  had  been  given  appellant  to  produce 
the  deeds,  else  the  state  would  introduce 
secondary  evidence.  The  deeds  were  not 
produced,  and  the  evidence  tendered  in  tlie 
bill  of  exceptions  as  well  as  in  statement 
of  facts  was  introduced  through  the  mouths 
of  witnesses  to  prove  the  conveyance,  dates, 
etc.  This  evidence  was  introduced  in  con- 
nection with  the  fact  that  appellant  left  the 
state  for  a  short  while  and  returned.  While 
he  gave  an  explanation  of  these  matters, 
still  this  was  evidence  on  the  part  of  the 
state  to  go  to  the  jury. 

6.  The  remark  of  counsel  for  the  state  to 
the  effect  that,  if  appellant  would  take  the 
stand,  he  could  prove  certain  facts  by  him, 
will  not  occur  upon  another  trial.  There- 
fore it  is  not  discussed.  It  may  be  well 
enough  to  remark  that  all  allusions  of  this 
sort  should  not  be  indulged  during  the  trial. 
Such  allusions  can  serve  no  good  purpose, 
and,  whether  strictly  erroneous  or  not,  or 
really  in  fact  referring  to  the  failure  of  the 
defendant  to  testify  or  not,  are  trenching 
on  dangerous  grounds,  and  are  wholly  un- 
necessary, and  may  involve  questions  of  re- 
versible nature  when  there  is  no  necessity 
for  it. 

For  the  errors  indicated,  the  judgment  is 
reversed,  and  the  cause  is  remanded. 

Ramsey,  J.,  dissenting: 

I  agree  that  the  conclusion  reached  in  the 
opinion  reversing  this  case  is  correct,  and  I 
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have  no  serious  disagreement  with  the  opin- 
ion except  in  the  first  paragraph  thereof. 

It  is  my  firm  belief  that  in  prosecutions 
for  incest  it  is  permissible,  in  corroboration 
of  the  testimony  of  the  state,  to  show  acts 
of  familiarity,  relationship,  fondness,  inti- 
mate association,  or  other  acts  of  criminal 
intercourse  both  before  and  after  the  act 
relied  upon  as  the  basis  of  conviction,  sub- 
ject only  to  the  rule  that  these  matters 
shall  be  so  related  in  point  of  time  that 
they  will  throw  some  light  on,  tend  to  ex- 
plain, and  corroborate  the  particular  act 
relied  on  for  a  conviction.  I  have  not  had, 
in  the  closing  hours  of  this  year,  the  oppor- 
tunity to  exhaust  the  subject  fully  or  to 
extend  my  investigations  as  far  as  I  would 
desire;  but  my  investigation  has  covered 
such  authorities  as  are  readily  accessible, 
and  these  authorities  are  so  numerous  and 
overwhelming,  and  the  reasoning  is  so  sound 
and  conclusive  in  favor  of  this  rule,  that  I 
must  go  on  record  upholding  the  decisions 
of  this  court  in  the  case  of  Burnett  v.  State, 
32  Tex.  Crim.  Rep.  86,  22  S.  W.  47,  and  the 
more  recent  case  of  Barrett  v.  State,  55  Tex. 
Crim.  Rep.  182,  115  S.  W.  1187.  I  feel  that 
the  court,  in  some  expressions  in  the  cases 
of  Clifton  V.  State,  46  Tex.  Crim.  Rep.  18, 
108  Am.  St.  Rep.  983,  79  S.  W.  824,  and 
French  v.  State,  47  Tex.  Crim.  Rep.  671, 
85  S.  W.  4,  has,  without  consideration,  fallen 
into  an  obvious  error,  which  was  justly 
righted  in  the  case  of  Barrett  v.  State, 
supra,  and  that  we  ought  not  to  depart 
from  the  rule  announced  in  the  Barrett 
Case,  but  ought  to  reaffirm  and  follow  it. 
Before  treating  the  later  cases  departing 
from  the  rule  in  Burnett  v.  State,  supra, 
I  desire  to  quote  from  that  case.  The 
opinion  in  that  case  was  rendered  on  the 
22d  day  of  April,  1893,  when  the  court  was 
composed  of  Judges  Hurt,  Davidson,  and 
Simkins.  The  opinion  was  written  by  Judge 
Simkins.  The  question  was  squarely  pre- 
sented, and  was  essential  to  a  decision  of 
the  case.  It  was  the  only  point  made  in  the 
case,  and  the  only  question  raised  or  de- 
cided. It  was  a  case  of  incest.  The  opinion 
is  short,  and  is  as  follows :  "Appellant  was 
convicted  of  incest,  and  his  punishment 
fixed  at  two  years  in  the  penitentiary,  from 
which  he  appeals.  The  sole  question  raised 
in  the  case  is  whether  the  state  can  prove 
the  crime  of  incest  by  evidence  of  more 
than  one  act.  This  is  not  an  open  question. 
It  is  well  settled  that  in  prosecutions  for 
adultery,  or  for  illicit  intercourse  of  any 
class,  evidence  is  admissible  of  sexual  acts 
between  the  same  parties  prior  to,  or,  when 
indicating  continuousness  of  illicit  relations, 
even  subsequent  to,  the  act  specifically  under 
trial.  Wharton.  Crim.  Ev.  §  35.  The  testi- 
*  mony  tends  strongly  to  establish  illicit  rela- 
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tionfl,  long  continued,  between  the  parties, 
and,  if  true,  there  can  be  no  question  of  ap- 

,  pellant's  guilt.  The  judgment  is  affirmed." 
This  decision  is  in  line  with  the  authorities 
the  world  over,  practically  without  a  dis- 
sent, and  the  later  rule,  as  I  shall  under- 
take to  show,  is  not  only  intrinsically  un- 
sound, but  opposed  to  enlightened  principles 
and  the  practically  uniform  holdings  of 
courts  of  the  highest  standing  and  respecta- 
bility throughout  the  land.  It  is  also  op- 
posed to  the  statement  of  the  law  as  found 
in  works  of  the  highest  authority. 

In  Cyclopedia  of  Law  &  Procedure,  vol. 
22,  p.  53,  the  jule  is  thus  stated:  "When 
incest  is  charged,  prior  acts  of. sexual  inter- 
course between  the  same  parties,  or  previous 
familiarities  not  amounting  to  actual  inter- 
course, are  admissible,  not  as  affording  proof 
of  a  substantial  offense  in  themselves,  but 
as  corroborating  other  evidence  of  the  act 
charged,  and  as  tending  to  show  the  re- 
lations existing  between  the  parties  as  bear- 
ing upon  the  probability  of  the  commission 
of  the  crime  charged.  And  this  rule  is  ap- 
plicable to  prior  acts  of  intercourse,  al- 
though a  prosecution  therefor  has  been 
barred  by  the  statute  of  limitations. .  But 
when  evidence  of  prior  acts  of  intercourse 
is  admitted  in  evidence  it  is  held  to  be  error 
not  to  instruct  the  jury  that  such  evidence 
is  to  be  considered  only  as  corroborating 
other  evidence  of  the  commission  of  the 
crime.  ...  In  some  jurisdictions  acts 
of  familiarity  or  intercourse  subsequent  to 
the  time  of  the  alleged  offense  are  inadmis- 
sible; but  in  other  jurisdictions  the  rule 
is  laid  down  that  acts  of  improper  famil- 
iarity or  illicit  intimacy  or  relations  be- 
tween the  parties,  subsequent  as  well  as 
prior  to  the  act  charged,  are  admissible  as 
corroborative  evidence,  when  they  tend  to 
show  a  continuous  illicit  relationship.  Such 
acts  are  never  admissible,  however,  as  in- 
dependent, subsequent  offenses,  or  until  the 
prosecution  has  selected  some  particular 
acts  of  a  certain  date,  and  has  elected  to 
rely  upon  proof  of  such  fact  for  a  con- 
viction." The  authorities  supporting  the 
proposition  are  as  follows :  People  v.  Strat- 
ton,  141  Cal.  604,  75  Pac.  166;  People  v. 
Patterson,  102  Cal.  239,  36  Pac.  436;  Taylor 
V.  State,  110  Ga.  150,  35  S.  E.  101;  Lefforgc 

■\  V.  State,  129  Ind.  551,  29  N.  E.  34;  State 
,  y.  Markins,  95  Ind.  464,  48  Am.  Rep.  733; 
State  V.  Hurd,  101  Iowa,  391,  70  N.  W. 
gi3;  Smith  v.  Com.  109  Ky.  685,  60  S.  W. 
531  i  Mathis  v.  Com.  11  Ky.  L.  Rep.  882,  13 
S.  W.  360;  State  v.  De  Hart,  109  La.  570, 
33  So.  605;  People  v.  Skutt,  96  Mich.  449, 
66  N.  W.  11;  People  v.  Cease,  80  Mich.  576, 
45  N.  W.  585;  People  v.  Jenness,  5  Mich. 
305;  State  v.  Pippin,  88  N.  C.  046;  State 
•v.  Kemp,  87  N.  C.  638;  Com.  v.  Bell,  100 
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Pa.  405,  31  Atl.  123 ;  State  v.  Reynolds,  48 
S.  C.  384,  26  S.  £.  679;  State  v.  De  Masters, 
15  S.  D.  581,  90  N.  W.  852;  Burnett  v. 
State,  supra.  The  authorities  holding  that 
this  rule  applies  to  acts  of  prior  intercourse, 
although  a  prosecution  therefor  has  been 
barred  by  the  statute  of  limitations,  are  aa 
follows:  Taylor  v.  State;  State  v.  Pippin; 
and  Com.  v.  Bell,  supra.  As  to  subsequent 
acts,  the  following  authorities  hold  such 
testimony  inadmissible:  Lovell  v.  State,  12 
Ind.  18;  Clifton  v.  State,  46  Tex.  Crim. 
Rep.  18,  108  Am.  St.  Rep.  983,  79  8.  \V. 
824;  State  v.  De  Masters,  supra. 

The  rule  established  in  Lovell  y.  State, 
supra,  was  overruled  in  the  later  case  of 
Lefforge  y.  State,  supra.  So,  the  cases 
supporting  the  contrary  of  my  position  are 
limited  to  the  case  of  Clifton  y.  State,  and 
the  case  of  State  v.  De  Masters,  supra,  and 
by  a  divided  court  in  State  y.  Hilberg,  22 
Utah,  42,  61  Pac.  219.  It  is  significant, 
too,  that  the  states  upholding  this  doctrine 
are  those  in  one  of  which  polygamy  was, 
within  the  memory  of  men  still  living, 
thought  to  be  a  virtue,  and  in  the  other  of 
which,  until  in  recent  times,  divorces  were 
ground  out  while  you  wait.  It  seems  to  me 
that  this  reasoning  is  utterly  unsound  and 
fallacious. 

The  doctrine  of  the  Burnett  and  Barrett 
Cases  is  thus  laid  down  in  16  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  139:  "Previous  acts 
01'  lascivious  familiarity  between  the  parties 
not  amounting  to  actual  intercourse  are 
competent  evidence  in  prosecutions  for  in- 
cest, since  the  evidence  is  of  such  character 
as  tends  to  make  it  probable  that  the  par- 
ties did  commit  the  specific  offense  charged; 
they  constitute  the  foundation  of  an  ante- 
cedent probability.  .  .  .  And  it  has  been 
asserted  that  while  it  is  a  general  rule  in 
criminal  cases  that  evidence  of  the  commis- 
sion of  other  though  similar  offenses,  by  the 
defendant,  is  not  admissible  for  the  purpose 
of  showing  that  he  was  more  likely  to  have 
committed  the  offense  for  which  he  was  on 
trial,  nor  ns  corroborating  the  testimony 
relating  to  the  commission  of  such  principal 
offense,  the  courts  have  shown  a  disposition 
to  relax  the  rule  in  eases  where  the  offense 
consists  of  illicit  intercourse  between  the 
sexes.  Accordingly,  evidence  of  previous 
acts  of  actual  intercourse  between  the  par- 
ties is  admissible,  if  offered  to  show  an 
antecedent  disposition  to  perpetrate  the 
crime,  and  not  to  prove  distinct  and  sub- 
stantive offenses;  such  evidence  being  of 
much  stronger  probative  force  than  mere 
acts  of  indecent  familiarity.  .  .  .  If  an 
act  is  so  remote  in  point  of  time  from  the 
act  laid  in  the  indictment  that  the  statute 
of  limitations  would  protect  the  partici- 
pants in  it  in  case  of  their  prosecution  ther^ 
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for,  evidence  thereof  is  still  admissible  if 
it  is  one  of  a  series  of  acts  indicating  con- 
tinuousness  of  sexual  intercourse.  .  •  . 
Evidence  of  acts  of  illicit  intercourse  be- 
tween the  parties  subsequent  to  the  act 
specifically  under  trial  is  admissible  when 
indicating  oontinuousness  of  illicit  rela- 
tions." 

In  the  Century  Difrest  (vol.  22,  p.  43)  the 
general  rule  is  stated  that,  on  a  trial  for 
incest,  evidence  of  sexual  acts  between  the 
parties,  subsequent  to  the  act  charged,  is 
admissible,  citing  Mathis  v.  Com.  11  Ky.  L. 
Rep.  882,  13  S.  W.  360,  and  Burnett  v. 
State,  supra.  And  the  only  case  cited  by 
the  compiler  of  that  valuable  work  to  the 
contrary  is  the  case  of  Lovell  v.  State,  supra, 
rendered  in  1850,  which  was  overruled  both 
in  the  case  of  Lefforge  v.  State,  supra,  and 
also  in  the  case  of  State  v.  Markins,  supra. 
So  that  the  rule  laid  down  in  the  majority 
opinions,  so  far  as  I  have  been  able  to 
ascertain,  has  not  received  the  sanction  of 
any  text  writer,  and  is  not  supported  by 
any  decision  in  America  except  in  the  South 
Dakota  and  Utah  cases  above  referred  to. 

The  Burnett  Case,  in  which  the  view  X 
entertained  was  first  affirmed,  was  overruled 
for  the  first  time  in  the  case  of  Clifton  v. 
State,  supra,  evidently  on  a  misapprehen- 
sion of  the  effect  of  former  decisions  of  this 
tribunal,  as  I  shall  undertake  to  demon- 
strate. The  first  time  the  Burnett  Case  was 
referred  to,  so  far  as  my  investigations  have 
disclosed,  was  in  the  case  of  Smith  v.  State, 
44  Tex.  Crim.  Rep.  137,  100  Am.  St.  Rep. 
849,  68  S.  W.  995.  That  opinion  was 
rendered  on  the  11th  day  of  June,  1902, 
when  this  court  was  composed  of  Judge 
Davidson,  presiding  judge,  with  Judges  Hen- 
derson and  Brooks  sitting.  That  was  a  rape 
case.  In  that  opinion  not  only  was  the 
case  of  Burnett  v.  State,  supra,  not  over- 
ruled, but  the  correctness  of  the  rule  there- 
in laid  down  was  recognized.  Judge  Hen- 
derson, who  wrote  the  opinion,  says: 
"Wharton,  Crim.  Ev.  §  36,  lays  down  the 
proposition  in  general  terms  that,  4n 
prosecutions  for  adultery  or  for  illicit  inter- 
course of  any  class,  evidence  is  admissible 
of  sexual  acts  between  the  same  parties 
prior  to,  or,  when  indicating  continuousness 
of  illicit  relations,  even  subsequent  to,  the 
act  specifically  under  trial.  Prior  sexual 
attempts  on  the  same  woman  are  admissible 
imder  the  same  limitations,  on  a  trial  of 
rape.'  We  have  examined  the  authorities, 
and,  so  far  as  we  are  aware,  there  is  no 
case  where  the  party  was  being  tried  for 
rape,  in  which  subsequent  acts  to  that 
charged  in  the  indictment  were  admitted  in 
evidence.  But  it  is  urged  by  the  state  that 
rape  of  a  girl  under  fifteen  years  of  age, 
with  her  consent,  is,  as  to  the  act  of  carnal 
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intercourse,  analogous  to  cases  of  adultery 
and  incest;  and  then  the  rule  with  reference 
to  the  admission  of  testimony  in  such  cases 
is  applicable  here.  That  is,  that  any  testi- 
mony which  would  tend  to  show  familiarity 
between  the  parties  involving  like  offense 
not  too  remote,  though  subsequei^t,  would 
be  admissible  in  evidence  as  a  circumstance 
tending  to  show  the  likelihood  that  appel- 
lant committed  the  offense  charged  against 
him.  We  confess  that  the  reasons  for  the 
admissibility  of  such  testimony  in  the  one 
case  seem  equally  cogent  in  the  other.  Bur- 
nett V.  State,  32  Tex.  Crim.  Rep.  87,  22  S. 
W.  47,  and  particularly  see  Bishop,  Statu- 
tory Crimes,  §  682.  However,  as  stated  be- 
fore, no  authority  can  be  found  extending 
this  doctrine  to  cases  of  rape;  and  we  ap- 
prehend it  will  be  found  that  even  in  incest 
and  adultery  cases,  being  continuous  offense, 
such  testimony  is  admissible  only  as  tend- 
ing to  solve  some  controverted  issue." 

The  next  case,  in  point  of  time,  referring 
to  this  matter,  is  the  case  of  Ball  v.  State, 
44  Tex.  Crim.  Rep.  489,  72  S.  W.  385.    That 
was  a  case  of  rape.    In  discussing  the  man- 
ner, Judge  Henderson,  who  wrote  the  opin- 
ion, says:     "This  question  was  reviewed  in 
Smith  V.  State,  supra,  and,  after  reviewing 
the  authorities,  we  held  that  the  acts  in 
said  case  were  not  admissible.     The  acts 
which  were  there  complained  of  were  sub- 
sequent, but  more  remote  in  point  of  time 
than  those  here  suggested.     It  was  pointed 
out  in  said  case  that  the  authorities  author- 
i2ed  the  introduction  of  evidence  of  subse- 
quent acts  in  cases  of  incest  and  adultery, 
which  were  continuous  offenses.    Burnett  v. 
State,   supra;    Wharton,   Crim.   Ev.   §   35; 
Bishop,  Statutory  Crimes,  §  682.     It  was 
further  remarked  in  said  case  that  we  could 
find  no  authority  extending  this  doctrine  to 
cases  of  rape;  but  it  was  suggested,  in  that 
connection,  that  it  was  difficult  to  discrim- 
inate in  principle  between  the  admission  of 
such  evidence  in  cases  of  rape  by  consent, 
where  prosecutrix  was  under  age,  and  cases 
of  incest  and  adultery.    The  only  object  of 
such  testimony  in  either  case  was  to  shed 
light  upon  the  main  question  at  issue,  which 
was  as  to  the  act  of  carnal  intercourse  be- 
tween the   parties.     But  inasmuch  as  the 
question  is  again  presented,  we  have  deemed 
it  proper  to  again  look  into  the  authorities. 
We  understand  the  state  relies  upon  Sharp 
V.  State,  15  Tex.  App.  171,  as  authorizing 
this  character  of  evidence.    We  have  exam- 
ined that  ease,  and,  while  we  find  appellant, 
in  his  brief,  raises  the  question  of  subse- 
quent acts,  we  do  not  find  the  court,  in  its 
opinion,  treated  that  phase  of  the  case,  but 
merely  decided  the  question  as  to  the  ad- 
mission of  prior  acts.    As  stated  heretofore, 
we  can  find  no  case  of  rape  where  subse- 
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quent  acts  have  been  held  to  be  admissible." 
Again  in  substance,  and  in  effect,  recogniz- 
ing the  distinction  between  the  cases  of 
rape  an^ incest,  and  again  affirming  the  cor- 
rectness of  the  doctrine  laid  down  in  Bur- 
nett V.  State,  supra,  and  declaring  the  rule 
in  harmony  with  that  recognized  by  Whar- 
ton and  Bishop,  both  of  whom  are  referred 
to  with  approval  in  the  opinion. 

This  question,  as  applied  to  a  case  of 
rape,  again  came  before  the  court  in  the 
second  appeal  of  Smith  v.  State  (Tex.  Crim. 
Rep.)  73  S.  W.  402,  rendered  on  the  26th 
day  of  March,  1903.  The  opinion  of  the 
court  on  that  appeal  was  written  by  Judge 
Brooks.  He  held,  in  substance,  that,,  in  a 
case  of  prosecution  for  rape,  evidence  of 
acts  of  intercourse  committed  with  the 
prosecutrix  subsequent  to  the  offense  alleged 
in  ,the  indictment  is  inadmissible  in  cor- 
roboration, or  to  convict  accused  on  general 
principles.  He  says:  '*It  is  not  permissible 
to  prove  independent  and  distinct  crimes  to 
the  one  on  trial,  unless  they  form  part  of  a 
system  or  part  of  the  rea  gestCB,  or  to  iden- 
tify the  accused.  Proof  of  such  other  crimes 
is  not  admissible,  except  as  stated,  under 
the  rules  of  evidence  in  this  state,  and  the 
court  was  in  error  in  so  holding.  And  in 
so  far  as  the  cases  of  Hamilton  v.  State, 
36  Tex.  Crim.  Rep.  372,  37  S.  W.  431 ;  Cal- 
lison  V.  State,  37  Tex.  Crim.  Rep.  216,  39 
S.  W.  300;  Hanks  v.  Stote  (Tex.  Crim. 
Rep.)  38  S.  W.  173;  Cooksey  v.  State  (Tex. 
Crim.  Rep.)  58  S.  W.  103, — announce  a  con- 
trary rule,  the  same  are  hereby  overruled." 
It  will  thus  be  noted  that  the  court,  in 
terms  and  by  name,  overrules  a  number  of 
cases  applying  this  doctrine  to  cases  of  rape, 
but  wisely  spared  the  rule  laid  down  in 
Burnett  v.  State,  supra,  and  which  had 
therefore  been  in  terms  recognized  by  the 
court  composed  of  these  same  judges.  In 
the  case  of  Barnett  v.  State,  44  Tex.  Crim. 
Rep.  592,  100  Am.  St.  Rep.  873,  73  S.  W. 
399,  on  the  same  day  or  day  before,  in  a 
rape  case,  the  court  laid  down  the  same 
rule;  and  again  left  the  Burnett  Case  un- 
molested and  undisturbed. 

In  the  case  of  Clifton  v.  State,  supra, 
the  Burnett  Case  was,  without  discussion, 
and  obviously  on  a  misapprehension  of  the 
authorities,  in  terms,  overruled.  That  was 
a  case  of  incest  in  which  other  acts  of  inter- 
course were  offered  and  admitted  in  evi- 
dence. Discussing  this  matter,  Judge  David- 
son, speaking  for  the  court,  says :  "All  this 
testimony  should  have  been  excluded.  Ball  v. 
State;  Smith  v.  State;  and  Barnett  v.  State, 
— supra.  While  the  above  were  rape  cases,  the 
question  involved  is  practically  the  same. 
There  are  no  reasons  which  exist  in  regard  to 
the  admission  of  other  acts  of  intercourse  in 
rape  that  would  not  reasonably  apply  to 
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the  crime  of  incest.  Incest  is  not  a  con- 
tinuous offense;  each  act  of  incestuous  in- 
tercourse constitutes  a  different  offense. 
The  state  relies  upon  Burnett's  Case,  32 
Tex.  Crim.  Rep.  86,  22  S  W.  47.  The  opin- 
ion in  that  case  is  authority  for  the  con- 
tention of  the  state.  The  cases  cited  supra 
are  in  conflict  with  Burnett's  Case,  and 
therefore  overrule  it.  Upon  another  trial 
this  testimony  should  be  rejected.  These 
acts  in  no  way  tend  to  develop  the  rea 
geatCB,  show  intent,  or  connect  defendant 
with  the  case  on  trial.  The  witness  testifies 
definitely  to  the  act  of  intercourse."  Now, 
it  will  be  noted  that  no  reason  is  given 
showing  any  infirmity,  weakness,  or  error 
in  the  Burnett  Case.  It  is  stated  that  the 
cases  cited  supra  are  in  conflict  with  the 
Burnett  Case,  and  therefore  overrule  it; 
whereas,  in  Ball  v.  State,  supra,  the  rule 
in  the  Burnett  Case  is,  in  terms,  recognized 
and  approved;  and,  whereas,  in  the  other 
cases  (Smith  v.  State  and  Barnett  v.  State, 
supra)  the  court  does  overrule  certain 
cases  in  which  this  rule  had  been  applied 
to  rape,  but  does  not  mention  the  Burnett 
Case,  and  apparently  had  acquiesced  in  the 
correctness  of  the  rule  in  the  Burnett  Case. 
It  will  be  noted  that  in  all  the  cases  cited 
above,  except  the  Burnett  Case,  the  court 
was  composed  of  Judges  Davidson,  Hender- 
son, and  Brooks,  and  that  Judge  Davidson 
was  a  member  of  the  court  when  the  Bur- 
nett Case  was  decided.  In  the  later  case 
of  Wiggins  V.  State,  47  Tex.  Crim.  Rep. 
538,  84  S.  W.  821,  rendered  .the  2dth  day  of 
January,  1905,  when  Judge  Davidson  was 
absent,  the  rule  was  again  announced  that 
where,  upon  trial  for  rape,  the  court  admits 
in  evidence  other  acts  of  sexual  intercourse 
than  the  one  for  which  defendant  is  on  trial, 
and  not  bearing  on  the  case,  the  judgment 
of  conviction  must  be  reversed  and  the 
cause  remanded.  In  that  case  the  indict- 
ment charged  both  rape  and  incest,  though, 
as  the  conviction  was  for  rape,  I  assume 
that  the  issue  of  incest  was  not  submitted. 
Judge  Henderson  seems  to  recognize,  to 
some  extent,  the  rule  that  acts  of  familiar- 
ity, stopping  short  of  actual  intercourse, 
would  be  admissible.  Referring  to  the  case 
of  Henard  v.  State,  47  Tex.  Crim.  Rep.  168, 
82  S.  W.  655,  11  A.  &  E.  Ann.  Cas.  670,  he 
savs :  "In  that  case  we  held  that  acts  tend- 
ing  to  show  a  degree  of  familiarity  between 
the  parties  not  extending  to  acts  of  carnal 
intercourse  were  admissible,  but  here  the 
state  did  not  stop  with  acts  of  mere  famil- 
iarity, but  proved  other  acts  of  intercourse." 
In  the  case  of  Thayer  v.  Thayer,  101 
Mass.  Ill,  100  Am.  Dec.  110,  it  is  stated: 
"There  is  in  each  case,"  said  the  learned 
judge  who  delivered  the  opinion  of  the 
whole  court,  "a  plain  misapplication  of  the 
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rules  of  evidence  to  the  facts  presented. 
.  .  .  The  intent  and  disposition  of  the 
parties  towards  each  other  must  give  char- 
acter to  their  relations,  and  can  only  be 
ascertained,  as  all  moral  qualities  are,  from 
the  acts  and  declarations  of  the  parties. 
It  is  true  that  the  fact  to  be  proved  is  the 
existence  of  a  criminal  disposition  at  the 
time  of  the  act  charged;  but  the  indications 
by  which  it  is  proved  may  extend,  and  or- 
dinarily do  extend,  over  a  period  of  time 
both  anterior  and  subsequent  to  it.  The 
rules  which  govern  human  conduct,  and 
which  are  known  to  common  observation 
and  experience,  are  to  be  applied  in  these 
cases,  as  in  all  other  investigations  of  fact. 
An  adulterous  disposition  existing  in  two 
persons  towards  each  other  is  commonly  of 
gradual  development;  it  must  have  some 
duration,  and  does  not  suddenly  subside. 
When  once  shown  to  exist,  a  strong  infer- 
ence arises  that  it  has  had  and  will  have 
continuance,  the  duration  and  extent  of 
which  may  be  usually  measured  by  the 
power  which  it  exercises  over  the  conduct 
of  the  parties.  It  is  this  character  of  per- 
manency which  justifies  the  inference  of 
its  existence,  at  any  particular  point  of 
time,  from  facts  illustrating  the  preceding 
or  subsequent  relations  of  the  parties.  The 
rule  is  that  a  condition  once  proved  is  pre- 
sumed to  have  been  produced  by  causes 
operating  in  the  usual  way,  and  to  have 
continuance  till  the  contrary  be  shown. 
The  limit,  practically,  to  the  evidence  under 
consideration,  is  that  it  must  be  sufficiently 
significant  in  character,  and  sufficiently 
near  in  point  of  time,  to  have  a  tendency 
'to  lead  the  guarded  discretion  of  a  reason- 
able and  just  man'  to  a  belief  in  the  exist- 
ence of  this  important  element  in  the  fact 
to  be  proved.  If  too  remote  or  insignifi- 
cant, it  will  be  rejected,  in  the  discretion  of 
the  judge  who  tries  the  case.  The  fact 
that  the  conduct  relied  on  has  occurred  since 
the  filing  of  the  libel  does  not  exclude  it; 
and  proof  of  the  continuance  of  the  same 
questionable  relations  during  the  interven- 
ing time,  as  in  the  case  at  bar,  will  add 
to  its  weight." 

The  reasoning  in  the  Wiggins  Case  is  also 
open  to  the  criticism  of  Mr.  Bishop.  In 
discussing  the  earlier  rule  laid  down  by  the 
supreme  court  of  Massachusetts,  he  says: 
"But,  .  .  .  strangely  enough,  the  Mass- 
achusetts court  further  held,  on  an  indict- 
ment for  adultery,  that,  if  the  anterior 
familiarities  extend  so  far  or  are  of  such 
character  as  to  show  adultery  actually  com- 
mitted on  this  previous  occasion,  the  evi- 
dence of  them — that  is,  of  the  previous 
adultery — is  not  admissible  ( Com.  v.  Thrash- 
er, 11  Gray,  450),  according  to  which  doc- 
trine, if  the  evidence  is  a  little  weak,  yet 
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tending  remotely  to  establish  the  crime,  it 
may  be  submitted  to  the  jury;  but,  if  it  is 
a  little  stronger,  and  tends  more  clearly 
to  the  same  result,  it  must  be  excluded." 
And  the  author  adds,  with  fine  irony:  ''But, 
as  is  customary  with  a  part  of  this  court, 
making  no  acknowledgement  or  allusion  to 
the  author  or  his  work,  that  had  enabled 
it  to  efface,  before  becoming  indelible,  a 
blot  from  the  jurisprudence  of  the  state." 
On  what  principle  acts  of  familiarity,  in  a 
case  of  incest,  not  extended  to  acts  of  crim- 
inal intercourse,  are  admissible,  and  yet 
the  act  of  the  parties  being  in  flagrante  de- 
licto is  to  be  rejected,  seems  to  me  to  be, 
on  any  rational  basis,  difficult  to  compre- 
hend. 

The  case  of  Burnett  v.  State,  supra,  is  not 
referred  to  in  Wiggins  v.  State,  supra,  and 
it  does  not  necessarily  contravene  the  rule 
therein  laid  down.  However,  in  the  case  of 
French  v.  State,  47  Tex.  Crim.  Rep.  671,  86 
S.  W.  4,  when  Judge  Davidson  was  again 
absent.  Judge  Henderson  uses  this  language : 
''The  rule  in  this  state  was  that  former 
acts  of  illicit  intercourse  could  be  proven, 
not  only  in  incest  and  adultery,  but  in  rape, 
in  order  to  shed  light  on  the  offense  charged. 
Burnett  v.  State,  32  Tex.  Crim.  Rep.  86,  22 
S.  W.  47 ;  Funderburg  v.  State,  23  Tex.  App. 
392,  5  S.  W.  244.  But  this  doctrine  as  to 
rape  has  been  overruled.  Smith  v.  State 
(Tex.  Crim.  Rep.)  73  S.  W.  401  (Tex.  Crim. 
Rep.)  74  S.  W.  556.  It  has  also  been  over- 
ruled as  to  incest.  Clifton  v.  State,  46  Tex. 
Crim.  Rep.  18,  108  Am.  St.  Rep.  983,  79 
S.  W.  824.  We  can  see  no  distinction  as  to 
this  matter  between  incest  and  adultery. 
However,  these  authorities  are  limited  as 
to  other  acts  of  carnal  intercourse.  In  Hen- 
ard  V.  State,  supra,  it  was  held  that  acts 
of  intimacy  falling  short  of  carnal  inter- 
course were  admissible  in  rape  cases.  And 
we  can  see  no  reason  why  the  same  principle 
should  not  be  extended  to  incest  and  adul- 
tery. We  therefore  hold  that  former  acts 
of  intimacy  short  of  carnal  intercourse  of 
recent  date  may  be  proven  in  such  cases. 
But  appellant  raises  the  question  of  remote- 
ness as  to  the  acts  of  familiarity  proven 
here,  antedating  the  offense  some  four  or 
^ve  years.  We  hold  that  said  acts  of  inti- 
macy are  too  remote.  There  was  ample  time 
for  the  parties  to  have  reformed  or  to  have 
become  estranged.  This  is  in  accord  with 
the  doctrine  announced  in  Bowers  v.  State 
(Tex.  Crim.  Rep.)  71  S.  W.  284."  It  will 
be  noted  that  ultimately  the  decision  of  the 
case  was  rested  on  the  fact  that,  the  acts 
of  familiarity  having  occurred  some  four 
or  five  years  before  the  one  charged,  they 
were  too  remote.  There  is  no  discussion 
here  of  the  doctrine,  but  Judge  Henderson 
seems   to  have   followed  the  Clifton   Case, 
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Bupra^  on  the  assumption  that  the  earlier 
authorities  had  overruled  it. 

In  Barrett  v.  State,  65  Tex.  Crim.  Rep. 
182,  116  S.  W.  1187,  we,  in  terms,  reaffirmed 
the  doctrine  laid  down  in  the  case  of  Bur- 
nett V.  State,  supra,  and  said:  ''Again, 
complaint  is  made  that  the  court  erred  in 
admitting  in  evidence  certain  testimony  to 
the  effect,  in  substance,  that  on  one  occasion 
appellant  accompanied  his  niece  on  a  jour-, 
ney  some  8  or  IQ  miles  from  their  home, 
and  that  they  returned  alone  that  night. 
It  is  insisted  that  this  testimony  was  im- 
material and  irrelevant,  and  that  it  was  an 
inquiry  into  other  and  additional  trans- 
actions, which  should  not  be  considered  or 
received  as  a  criminating  fact  against  him. 
It  was  decided  by  this  court  in  the  case  of 
Burnett  v.  State,  supra,  that  in  a  prosecu- 
tion for  incest,  or  for  cognate  offenses  of 
any  class,  evidence  is  admissible  of  sexual 
acts  between  the  same  parties  prior  to,  or, 
when  indicating  continuousness  of  illicit  re- 
lations, subsequent  to  the  act  specifically 
under  trial.  It  would  also  necessarily  fol- 
low that  acts  of  familiar  association  and 
opportunities  for  such  relations  might  be 
received."  I  then  thought  it  unnecessary 
to  write  out  the  reasons  or  cite  authorities 
sustaining  this  view. 

That  this  is  the  correct  rule  under  prac- 
tically the  unbroken  authorities  in  America, 
supported  by  the  most  distinguished  law 
writers,  is,  I  think,  demonstrable  by  the 
authorities  above  cited.  That  it  is  the  cor- 
rect rule  in  reason  I  have  not  the  slightest 
doubt.  My  own  judgment  is  that  this  rule 
ought  to  apply  in  rape  cases  under  the  age 
of  consent.  Such  had  been  the  uniform 
holding  of  this  court  from  the  day  of  its 
organization  for  almost  a  quarter  of  a 
century,  and  was  departed  from,  I  believe, 
without  good  reason.  I  have  heretofore  ac- 
cepted the  new  doctrine  in  cases  of  rape 
without  much  investigation,  but,  as  I  be- 
lieve, it  is  an  unsound  doctrine,  and  that  we 
ought  to  get  back  to  the  old  rule  so  long 
in  force  in  this  state.  However  this  may 
be,  there  is,  as  I  conceive,  a  distinction  as 
broad  as  the  King's  highway,  between  the 
rule  in  cases  of  rape  and  in  cases  of  incest. 
In  cases  of  rape,  if  the  victim  is  above  the 
age  of  consent,  the  intercoyrse  must  be  with- 
out the  consent  of  the  outraged  party  and 
by  force.  The  offense  therefore  is  primarily 
an  offense  against  the  victim,  and  an  out- 
rage upon  the  person  of  the  one  defloured. 
If  the  outraged  party  is  below  the  age  of 
consent,  the  law  presumes  a  lack  of  consent, 
and  makes  the  connection  rape  as  a  matter 
of  law.  Here  in  the  same  sense  and  for  the 
same  basic  reason  the  offense  is  one  pri- 
marily against  the  victim.  In  other  sexual 
crimes,  where  consent  does  not  enter  into 
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the  problem,  it  is  to  some  extent  an  offense 
against  society.  Ordinarily,  incest,  falling 
short  of  rape,  is  not  the  result  of  sudden 
impulse,  but  grows  out  of  a  relation  having 
its  foundation  in  fondness  and  intimacy, 
or  in  cases  where  a  father  had,  through  fear, 
obtained  such  ascendency  over  the  mind  of 
his  daughter  as  would,  in  a  sense,  compel 
acquiescence  without  violent  protest.  It 
does  not  develop  over  night.  It  is  the  slow 
work  of  days  and  weeks  and  months  and 
years,  between  cousins,  nieces,  or  nephews 
or  other  close  relatives  of  opposite  sex.  It 
grows  out  of  familiarity,  common  taste,  in- 
timate association,  fondness,  affection.  The 
improbability  of  such  an  offense  without 
some  precedent  or  subsequent  relationship 
of  a  similar  character  renders  necessary  for 
the  protection  of  society  the  rule,  so  well 
established,  that  as  throwing  light  on,  as 
corroborative  of  the  incident  and  act  relied 
upon,  it  is  permissible  to  show  other  acts 
of  a  similar  character.  If  in  a  given  case 
a  father  was  charged  with  incest,  with  his 
daughter  as  the  victim,  it  would,  in  most 
cases,  if  the  state  was  restricted  in  its  proof 
to  one  single  act  of  intercourse,  seem  al- 
most incredible  that  any  father  should  be 
guilty  of  an  offense  of  this  kind  upon  the 
child  of  his  loins.  Would  it  be  contended 
in  such  case  that  tne  state  should  not  be 
permitted  to  show  proof  of  opportunity^ 
proof  of  intimate  association,  proof  of  en- 
dearment, evidences  of  fondness,  evidence  of 
the  ascendency  of  the  father  over  the  mind 
of  his  daughter,  or  any  one  of  the  thousand 
circumstances  that  might  lend  strength  and 
probability  to  the  belief  that  the  father  had 
by  reason  of  any  or  all  of  these  things 
finally  gained  the  consent  of  his  child  to  in- 
tercourse? The  reasoning  of  the  courts 
is  based  on  the  proposition  that  the  offense 
does  not  consist  wholly  in  the  single  act  of 
intercourse,  but  it  is  the  incestuous  relation 
culminating  in  such  intercourse  that  the 
law  seeks  to  avoid.  This  to  some  extent 
is  based  upon  the  effort  of  the  state  to  pro- 
tect the  sacredness  of  the  family  relation, 
to  prevent  persons  within  the  prohibited 
degrees  from  flaunting  their  meretricious 
relations  before  the  public,  to  prevent  the 
outrage  of  and  flagrant  disregard  of  the 
amenities  and  proprieties  of  our  social  life» 
and  to  stamp  with  disapproval  such  re- 
lations and  conduct  as  would  corrupt  and 
destroy  the  sanctity  of  the  home  life  of  our 
people.  The  offense  ^s,  therefore,  in  a  large 
sense,  an  offense  against  society  and  the 
public;  and  the  evidence  of  this  offense  may 
be  found  to  occupy  a  large  portion  of  the 
daily  conduct  of  the  offending,  parties,  and, 
when  necessary  to  ascertain  the  truth,  any 
and  all  acts  throwing  light  on  such  relations 
should  be  admitted.    If  this  much  be  con? 
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ceded,  why  should  it  be  deemed  a  thing  in- 
credible that,  in  support  of  the  act  charged, 
eyidence  by  other  persons  of  a  criminat- 
ing character,  in  connection  with  the  testi- 
mony of  the  victim  of  the  intercourse, 
should  be  admitted.  Of  course,  as  many 
of  the  books  say,  on  request,  or  probably 
without  request,  the  jury  should  be  instruct- 
ed that  other  acts  of  intercourse  or  other 
acts  of  familiarity  should  be  received  and 
considered  by  them  only  as  bearing  upon  the 
particular  act  and  incident  made  the  basis 
of  the  charge. 

This  opinion  might  be  elaborated  and  con- 
tinued to  much  greater  length,  but  it  will 
be  sufiicient  to  indicate  at  least  the  purport 
of  my  views  and  to  serve  notice  that  the 
question  is  not  settled,  and  I  hope  will  not 
be  settled  until  it  is  settled  right.  I  have 
on  several  questions  agreed  with  the  settled 
policy  of  this  court  where  I  found  myself 
not  prepared  to  agree  to  the  correctness  of 
the  doctrine  and  rules  heretofore  laid  down 
by  the  court.  However,  the  rule  here,  as 
I  believe,  is  calculated  to  paralyze  and  rend- 
er limp  and  impotent  the  arm  of  the  law 
oftentimes  to  reach  the  lecherous  beast  who 
violates  the  chastity  of  his  own  flesh  and 
blood,  and  I  am  not  committed  or  influenced 
by  the  same  consideration  to  agree  to  the 
rule  here  sought  to  be  established.  Again, 
if  the  decisions  of  Barrett  v.  State,  and 
Burnett  v.  State,  supra,  are  to  be  again 
changed,  we  will  have,  in  the.  course  of  six- 
teen years,  the  rule  four  times  laid  down, 
and  four  times  laid  down  differently,  a 
change  occurring  as  often  as  our  presidential 
eleetion,  and  this  change  made  only  to  arrive 
at  a  conclusion  which  is,  as  I  believe,  vicious 
and  erroneous.  Unless  I  was  morally  cer- 
tain, beyond  the  shadow  of  a  doubt,  that  the 
rule  laid  down  in  the  Burnett  Case  was 
wrong,  I  could  never  get  my  consent  to 
change  it. 
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HALL  &  KAUL  COMPANY. 

(216  U.  S.  449,  64  L.  ed.  — ,  30  Sup.  Ct. 

Rep.   261.) 

Bankrnptcy  —  who  may  be  Involuntary 
bankrupt  *-  manufacturing  corpora- 
tion. 

A  corporation  whose  principal  business  is 
making  and  constructing  arches,  walls,  and 
abutments,  bridges,  buildings,  etc.,  out  of 
concrete,  in  carrying  on  which  business  it 
buys  and  eombines  together  raw  materials, 
and  supplies  the  necessary  labor,  machinery, 
and  appliances,  is  a  "corporation  engaged 
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principally  in  manufacturing,''  within  the 
meaning  of  the  bankrupt  act  of  July  1, 
1808  (30  Stat,  at  L.  544,  chap.  641,  U.  S. 
Comp.  Stat.  1901,  p.  3418),  §  4,  as  amended 
by  the  act  of  February  6,  1903  (32  Stat,  at 
L.  797,  chap.  487,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  1309),  defining  the  persons  or  cor- 
porations which  may  be  adjudged  involun- 
tary bankrupts,  although  such  company 
makes  its  product,  and  gives  it  form  and 
shape,  at  the  place  where  it  is  to  remain. 

(February  21,  1910.) 

CERTIORARI  to  the  United  States  Cir- 
cuit Court  of  Appeals,  Third  Circuit, 
to  review  a  decree  reversing  a  decree  of  the 
District  Court  for  the  Western  District  of 
Pennsylvania  adjudicating  a  construction 
company  to  be  an  involuntary  bankrupt. 
Reversed. 

Statement  by  Mr.  Justice  I/urton: 
The  Monongahela  Construction  Company, 
a  corporation  organized  under  the  law  of 
Pennsylvania,  was,  in  an  involuntary  pro- 
ceeding, adjudged  a  bankrupt  in  the  district 
coiurt  for  the  western  district  of  Pennsyl- 
vania. Upon  a  petition  for  review,  filed  by 
a  judgment  creditor,  the  adjudication  was 
set  aside  upon  the  ground  that  the  construe* 
tion  company  was  not  ''a  corporation  en- 
gaged   principally    in    manufacturing,"    a;i 

Note.  —  Bankruptcy  in  construction  on 
ground  as  manufacturing  within 
provision  defining  corporations  which 
may  he  adjudged  involuntary  bank- 
rupts. 

Before  the  decision  of  the  supreme  court 
in  Friday  v.  Hall  &  K.  Co.,  the  courts  of 
appeal  for  the  second,  fourth,  and  seventli 
circuits  had  arrived  at  what  may  fairly  be 
said  to  be  a  contrary  conclusion  in  cases 
that  are  scarcely  distinguishable.  Besides 
these  decisions  is  that  oi  the  court  for  the 
third  circuit,  which  is  reversed  in  the  Hall 
Cask. 

On  the  other  hand,  a  few  district  courts 
and  the  circuit  court  of  appeals  for  the 
eighth  circuit  had  reached  the  conclusion 
arrived  at  by  the  supreme  court. 

A  corporation  is  engaged  principally  in 
manufacturing,  within  the  bankruptcy  act, 
where  its  business  is  that  of  constructing 
concrete  arches  and  bridges,  dressing  stone, 
and  contracting  for  the  making  of  railroad 
ditches.  Re  First  Nat.  Bank,  81  C.  C.  A. 
260,  162  Fed.  64,  18  Am.  Bankr.  Rep.  265, 
11  A.  &  £.  Ann.  Cas.  355   (8th  circuit). 

And  a  corporation  engaged  in  supplying 
the  labor  for  buildings  and  bridges,  the  ma- 
terial for  which  is  furnished  by  others,  is 
engaged  principally  in  manufacturing  with- 
in the  meaning  of  §  4b  of  the  bankruptcy 
act.  Re  Niagara  Contracting  Co.  127  Fed. 
782,  11  Am.  Bankr.  Rep.  643  (D.  C.  W.  D. 
N.  Y.). 

And  a  corporation  Is  engaged  in  manufao- 
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found  by  the  bankrupt  court.  The  opinion 
of  the  circuit  court  of  appeals  is  reported 
in  87  C.  G.  A.  23,  158  Fed.  593. 

From  the  agreed  statement  of  facts  it 
appears: 

1st.  That  the  Monongahela  Construction 
Company's  charter  sets  out  that  it  was 
organized  "for  the  purpose  of  constructing, 
erecting,  and  repairing  railroads,  traction 
lines,  duly  incorporated,  and  streets,  roads, 
buildings,  structures,  works,  or  improve- 
ments of  public  or  private  use  or  utility." 

2d.  That  its  principal  business  had  been 
''making  and  constructing  arches,  walls,  and 
abutments,  bridges,  buildings,  etc.,  out  of 
concrete." 

3d.  That,  "in  carrying  on  its  business,  it 
buys  and  combines  together  raw  materials, 
such  as  cement,  gravel,  and  sand  in  the 
making  of  concrete,  and  supplies  labor,  ma- 
chinery, and  appliances  necessary  for  the 
proper  carrying  on  of  said  business,  of  con- 
structing and  erecting  concrete  arches,  piers, 
buildings,  and  structures,  and  excavating 
therefor  at  such  time  and  place  as  its  con- 
tracts call  for." 

4th.  It  has  no  permanent  shop  or  factory, 
but  has  a  warehouse. 

Messrs.  Alexander  J.  Barron  and  Rich- 
ard A.  Ford,  for  petitioners: 

A  corporation  engaged  in  the  erection  of 
concrete  walls,  piers,  abutments,  bridges, 
etc.,  is,  from  the  very  nature  of  its  work, 
of  necessity,  principally  engaged  in  manu- 
facturing. 

Re  First  Nat.  Bank,  81  C.  C.  A.  260,  152 
Fed.  64,  11  A.  &  E.  Ann.  Cas.  355;  Tide 
Water  Oil  Co.  v.  United  States,  171  U.  S. 
216,  43  L.  ed.  139,  18  Sup.  Ct.  Rep.  837; 
Kidd  v.  Pearson,  128  U.  S.  1,  20,  32  L.  ed. 


346,  350,  2  Inters.  Com.  Rep.  232,  9  Sup.  Ct. 
Rep.  6;  Carlin  v.  Western  Assur.  Co.  57  Md. 
526,  40  Am.  Rep.  440;  Taylor  &  T.  Treatise 
on  Cement,  chap.  1;  Rice,  Concrete,  chap.  1. 

The  bankruptcy  act  is  not  limited  to  those 
merely  engaged  in  manufacturing  commodi- 
ties. 

Re  Church  Constr.  Co.  157  Fed.  298;  Re 
Rutland  Realty  Co.  157  Fed.  296. 

Construction  companies  are  not  necessari- 
ly excluded  from  the  operation  of  the  bank- 
ruptcy act. 

Re  Garrison,  5  Ben.  430,  7  Nat.  Bankr. 
Reg.  287,  Fed.  Cas.  No.  5,254;  People  ex  rel. 
Eastern  Bermudey  Asphalt  Paving  Co.  t. 
Morgan,  61  App.  Div.  373,  70  N.  Y.  Supp. 
516;  Com.  v.  Keystone  Bridge  Co.  156  Pa. 
500,  27  Atl.  1;  Com.  v.  Pittsburgh  Bridge 
Co.  156  Pa.  507,  27  Atl.  4. 

The  act  of  1898,  §  4,  and  its  amendment, 
should  receive  a  liberal  construction. 

Re  Riggs,  214  U.  S.  9,  53  L.  ed.  887,  29 
Sup.  Ct.  Rep.  598. 

Where  Congress  enacts  legislation  con- 
taining words  or  phrases  which  have  been 
judicially  construed  under  other  acts  upon 
the  same  subject,  it  is  presumed  to  know 
of  such  construction  and  to  have  adopted 
the  construction  of  such  words  and  phrases 
previously  made. 

United  States  v.  Cerecedo  Hermanos  y 
Compaiiia,  209  U.  S.  337,  339,  52  L.  ed. 
821,  822,  28  Sup.  Ct.  Rep.  532;  United 
States  v.  G.  Falk  &  Bro.  204  U.  S.  143,  152. 
51  L.  ed.  411,  414,  27  Sup.  Ct.  Rep.  191; 
The  Devonshire,  8  Sawy.  209,  13  Fed.  39. 

Acts  of  Congress  should  be  construed  in 
view  of  the  history  and  circumstances  sur- 
rounding their  enactment. 

Piatt  V.  Union  P.  R.  Co.  99  U.  S.  48,  62, 
25  L.  ed.  424,  428;  United  States  v.  Laws, 


turing,  within  the  meaning  of  the  bank- 
ruptcy act,  where  its  business  is  that  of 
building  houses.  Re  Rutland  Realty  Co. 
357  Fed.  296,  19  Am.  Bankr.  Rep.  546  (D. 
C.  S.  D.  N.  Y.) ;  Re  Church  Constr.  Co.  157 
Fed.  298,  19  Am.  Bankr.  Rep.  549  (D.  C. 
S.  D.  N.  Y.). 

A  statement  to  the  same  eflfect  was  made 
in  Re  Kingston  Realty  Co.  157  Fed.  299  (D. 
C.  E.  D.  N.  Y.),  but,  upon  appeal,  the  cir- 
cuit court  of  appeals  (2d  circuit)  held  that 
the  construction  of  houses  was  not  manu- 
facturing. 87  C.  C.  A.  406,  160  Fed.  445, 
19  Am.  Bankr.  Rep.  845.  This  decision  was 
referred  to  with  approval  by  the  same  court 
in  Re  New  York  Tunnel  Co.  92  C.  C.  A. 
202,  166  Fed.  284,  21  Am.  Bankr.  Rep.  531, 
where  it  was  remarked  that  building  com- 
panies were  not  within  the  act.  The  conten- 
tion that  these  cases  are  not  affected  by  the 
decision  in  Fbidat  v.  Hall  &  K.  Co.  would 
indeed  entail  a  labored  distinction. 

So,  the  decision  in  Friday  v.  Hall  k  K. 
Co.  would  seem  impliedly  to  overrule  the 
similar  case  of  Re  T.  E.  Hill  Co.  78  C.  C. 
26  L.R.A.(N.S.) 


A.  522,  148  Fed.  832,  17  Am.  Bankr.  Rep.  517 
(7th  circuit),  in  which  a  contrary  conclu- 
sion was  reached.  The  same  may  be  said 
of  Butt  v.  C.  F.  MacNichol  Constr.  Co.  72 
C.  C.  A.  252,  140  Fed.  840,  16  Am.  Bankr. 
Rep.  515  (4th  circuit),  affirming  134  Fed. 
979  (  D.  C.  E.  D.  Va.),  where  it  was  held 
that  a  corporation  engaged  in  furnishing 
the  materials  and  constructing  bridges, 
wharves,  and  bulkheads  upon  the  premises 
of  those  employing  it,  and  driving  piles  for 
foundations  under  contract,  was  not  engaged 
in  manufacturing  within  the  bankruptcy 
act. 

And  perhaps  of  Walker  Roofing  &  Heat^ 
ing  Co.  v.  Merchant  &  E.  Co.  97  C.  C.  A. 
495,  173  Fed.  771,  23  Am.  Bankr.  Rep.  185, 
where  the  same  court  held  that  a  company 
was  not  embraced  by  the  act,  where  it  was 
incorporated  for  the  purpose  of  roofing 
buildings  and  other  structures,  installing 
heating  apparatus,  contracting  for  and 
building  houses  or  other  structures,  and  en- 
gaging in  a  general  roofing,  heating,  and 
construction  business. 
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163  U.  S.  258,  262,  264,  41  L.  ed.  151,  153, 
164,  16  Sup.  Ct.  Rep.  998;  Mobile  &  O.  R. 
Co.  ▼.  Tennessee,  153  U.  S.  486,  502,  88 
L.  ed.  793,  799, 14  Sup.  Ct.  Rep.  968;  Church 
of  the  Holy  Trinity  v.  United  States,  143 
U.  S.  457,  463,  36  L.  ed.  226,  229,  12  Sup. 
Ct.  Rep.  511;  Bend  v.  Hoyt,  13  Pet.  278,  10 
L.  ed.  159. 

In  order  to  determine  the  purpose  of  Gon- 
gress,  earlier  legislation  upon  the  same  sub- 
ject may  be  examined  to  arrive  at  a  proper 
interpretation  of  a  given  act. 

Lawrence  v.  Allen,  7  How.  785,  792,  793, 
12  L.  ed.  914,  916,  917;  Re  Morton  Boarding 
Stables,  108  Fed.  791. 

The  legislative  intent  prevails  over  the 
strict  wording  of  the  statute. 

Church  of  the  Holy  Trinity  v.  United 
States,  143  U.  S.  457,  36  L.  ed.  226,  12  Sup. 
Ct.  Rep.  511;  Gates  v.  First  Nat.  Bank,  100 
U.  S.  239,  244,  25  L.  ed.  580,  582;  Wheeler 
V.  McCormick,  8  Blatchf.  276,  Fed.  Cas.  No. 
17,498. 

The  history  of  bankruptcy  legislation 
prior  to  1898,  and  the  decisions  of  the 
courts,  show  that  it  had  been  the  settled 
policy  to  make  amenable  to  the  provisions 
of  the  bankruptcy  law  all  persons  who  were 
engaged  in  trading  or  purchasing  supplies 
on  credit. 

Re  Garrison,  supra;  Re  Gdell,  9  Ben.  209, 
17  Nat.  Bankr.  Reg.  73,  Fed.  Cas.  No. 
10,426;  Leidigh  Carriage  Co.  v.  Stengel,  37 
C.  C.  A.  210,  95  Fed.  647;  Re  Mathews 
Consol.  Slate  Co.  144  Fed.  724;  Collier, 
Bankr.  5th  ed.  p.  71. 

The  question  as  to  what  a  corporation 
is  "principally"  engaged  in  is  to  be  deter- 
mined upon  the  consideration  of  what  the 
corporation  actually  does,  rather  than  what 
it  is  authorized  to  do. 

Columbia  Ironworks  v.  National  Lead  Co. 
64  LJI.A.  645,  62  C.  C.  A.  99,  127  Fed.  101; 
Re  San  Gabriel  Sanitorium  Co.  95  Fed.  271; 
Re  Toledo  Portland  Cement  Co.  156  Fed.  83. 

Messrs.  George  L.  Roberts  and  Eugene 
H.  Baird,  for  respondent: 

"Manufacturing,"  in  the  ordinary  accepta- 
tion of  the  term,  means  the  making  of  arti- 
cles or  commodities  that  can  be  transported 
or  sold  at  some  other  place  than  that  where 
they  are  made. 

Loveland,  Bankr.  p.  147. 

The  accepted  and  popular  meaning  of  the 
term  "manufacture"  is  applied  to  goods  and 
wares  that  are  capable  of  being  made  and 
transported  and  sold  in  places  other  than 
those  of  their  manufacture.  The  term  can- 
not be  applied  to  one  engaged  in  the  pro- 
duction or  construction  of  an  article  which 
must  be  affixed  to  the  realty,  and  whose 
use  and  value  is  destroyed  the  moment  it 
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is  detached  from  the  real  estate  to  which 
it  is  affixed. 

Re  Keystone  Coal  Co.  109  Fed.  872; 
Columbia  Ironworks  v.  National  Lead  Co. 
64  L.RA..  645,  62  C.  C.  A.  99,  127  Fed.  99; 
Butt  V.  C.  F.  MacNichol  Gonstr.  Co.  72  G. 
G.  A.  252,  140  Fed.  840. 

Where  the  language  of  a  statute  is  trans- 
parent, and  its  meaning  clear,  there  is  no 
room  for  the  office  of  construction. 

United  States  v.  Wiltberger,  5  Wheat.  95, 
5  L.  ed.  42;  The  Cherokee  Tobacco  (Boudi- 
not  V.  United  States)  11  Wall.  621,  20  L. 
ed.  229;  United  States  v.  Temple,  105  U.  S. 
97,  26  L.  ed.  967. 

liurton,  Justice,  delivered  the  opinion  of 
the  court: 

Section  4  of  the  bankrupt  act,  as  amended 
by  §  3  of  the  act  of  February  5,  1903, 
chap.  487  [32  Stat,  at  L.  797,  U.  S.  Comp. 
Stat.  Supp.  1909,  p.  1309],  reads  thus: 

*'Any  natural  person,  except  a  wage 
earner,  or  a  person  engaged  chiefly  ih  farm- 
ing or  the  tillage  of  the  soil,  any  unincor- 
porated company,  and  any  corporation  en- 
gaged principally  in  manufacturing,  trading, 
printing,  publishing,  mining,  or  mercantile 
pursuits,  owing  debts  to  the  amount  of 
$1,000  or  over,  may  be  adjudged  an  involun- 
tary bankrupt  upon  default  or  an  impartial 
trial,  and  shall  be  subject  to  the  provisions 
and  entitled  to  the  benefits  of  this  act. 
Private  bankers,  but  not  national  banks  or 
banks  incorporated  under  state  or  territorial 
laws,  may  be  adjudged  involuntary  bank- 
rupts." 

The  single  question  is  whether  the  Monon- 
gahela  Construction  Company,  upon  the 
facts  stated  above,  was  a  corporation  prin- 
cipally engaged  in  the  business  of  "manufac- 
turing," within  the  meaning  of  the  act.  If 
it  was,  the  adjudication  should  stand. 

The  corporate  powers  of  the  company 
were  very  broad.  It  is  possible  that  it 
might  have  so  limited  its  functions  as  not 
to  have  come  under  any  reasonable  defini- 
tion of  manufacturing;  but  at  last  the  ques- 
tion of  whether  it  was  principally  engaged 
in  manufacturing  must  turn  more  upon 
what  it  was  actually  doing  than  upon  what 
it  was  authorized  to  do. 

It  must  be  conceded  that  the  word  "manu- 
facturing," as  used  in  the  bankrupt  act,  has 
no  definite  legislative  meaning  by  reason  of 
adoption  from  other  bankrupt  acts,  as  is 
the  case  with  the  words  "trader"  or  "trad- 
ing," and  perhaps  other  words  with  well- 
understood  common-law  meanings. 

Though  British  bankrupt  acts  were  in 
existence  from  the  time  of  Henry  VIII., 
they  applied  only  to  "trader^"  until  1860, 
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when  they  were  extended  to  other  persons. ' 
Our  own  original  act,  that  of  1800  [2  Stat, 
at  L.  9,  chap.  19],  applied  only  to  traders, 
bankers,  brokers,  and  underwriters.  The 
act  of  1841  [6  Stat,  at  L.  440,  chap.  9] 
added  "merchants."  The  act  of  1867  [14 
Stat,  at  L.  517,  chap.  176]  extended  prac- 
tically to  all  persons  and  corporations. 
That  of  1898  [30  Stat,  at  L.  544,  chap.  541, 
U.  S.  Comp.  Stat.  1901,  p.  3418]  limited  the 
wide  application  of  the  act  of  1867  to  the 
class  of  business  corporations  enumerated. 
Thus  it  is  that  the  words  "manufacture" 
and  "manufacturing"  have  no  meaning  de- 
rived from  adjudications  of  any  former  law. 

Undoubtedly  Congress  intended  that  that 
class  of  business  corporations  engaged  in 
any  class  of  manufacturing,  as  its  principal 
business,  and  not  as  a  mere  minor  incident 
to  some  larger  work,  should  be  subject  to 
the  law;  and  this  intention  should  be  re- 
garded by  giving  to  doubtful  words  and 
terms  a  liberal  rather  than  a  narrow  mean- 
ing. "Manufacturing"  has  no  technical 
meaning.  It  is  not  limited  by  the  means 
used  in  making,  nor  by  the  kind  of  product 
produced.  In  Kidd  v.  Pearson,  128  U.  S.  1, 
20,  32  L.  ed.  346,  350,  2  Inters.  Com.  Rep. 
232,  9  Sup.  Ct.  Rep.  6,  Mr.  Justice  Lamar 
said  that  "manufacture  is  transformation, — 
the  fashioning  of  raw  materials  into  a 
change  of  form  or  use." 

In  Tide  Water  Oil  Co.  v.  United  States, 
171  U.  S.  210,  216,  43  L.  ed.  139,  140,  18 
Sup.  Ct.  Rep.  837,  Mr.  Justice  Brown,  re- 
ferring to  the  expansion  of  the  meaning  of 
the  word  "manufacture,"  said  that  "the 
word  is  now  ordinarily  used  to  denote  an 
article  upon  the  material  of  which  labor  has 
been  expended  to  make  the  finished  product." 

Concrete  is  an  artificial  stone.  It  is  a 
product  resulting  from  a  combination  of 
sand  or  gravel  or  broken  bits  of  limestone, 
with  water  and  cement, — a  combination 
which  requires  ordinarily  the  use  of  both 
skill  and  machinery.  It  is  not  denied  that 
if  concrete  in  a  shape  adapted  to  use  and 
in  finished  form  is  supplied  to  others  for 
the  making  of  a  house,  bridge,  pier,  arch,  or 
abutment,  that  the  corporation  making  such 
blocks  or  shapes  would  be,  in  the  most 
narrow  sense,  one  engaged  in  manufacture. 
But  it  is  urged  that  this  corporation  made 
these  blocks  or  shapes  at  the  place  where 
used;  and  that,  as  finished,  they  became  a 
part  of  a  principal  structure  and  affixed  to 
the  realty;  and  that  therefore  they  were  not 
engaged  in  manufacturing,  which,  say  coun- 
sel, is  a  business  confined  to  those  who  make 
articles  which  may  be  "transported  and  sold 
at  some  other  place  than  that  where  made."  I 
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The  production  of  concrete  arches  or  piwrs 
or  abutments  is  the  result  of  successive 
steps.  The  combination  of  raw  material-^ 
the  sand,  the  limestone,  the  cement,  and  thd 
water — producd  a  product  which  undoubt- 
edly was  "manufactured."  This  concrete 
had  then  to  be  given  shape.  That  required 
the  manufacture  of  molds,  which  remain  in 
place  until  hardening  occurs.  If  the  con- 
crete is  reinforced,  as  is  the  case  where 
great  strength  is  required,  then  the  adjust- 
ment of  the  bars  of  steel  within  the  molds 
was  another  step.  Do  all  of  these  steps, 
each  a  step  in  "manufacturing,"  cease  to  be 
"manufacturing"  because  the  molds  into 
which  the  concrete  is  poured,  when  in  a 
fluid  state,  are  upon  the  spot  where  the 
finished  product  is  to  remain?  That  the 
operation  of  making  and  shaping  the  con- 
crete is  done  at  the  place  used  seems  rather 
a  matter  of  convenience,  due  to  the  quick 
hardening  in  molds  and  difficulties  of 
transportation.  But,  as  we  may  take  notice, 
the  operation  which,  in  the  end,  is  to  pro- 
duce an  arch  or  abutment  or  pier  or  house, 
is  not  necessarily  a  single  operation,  but  one 
of  successive  repetitions  of  the  process.  The 
business  is  not  identical  with  that  of  a  mere 
builder  or  constructor  who  puts  together 
the  brick  or  stone  or  wood  or  iron,  as 
finished  by  another.  If  the  builder  made  his 
brick,  shaped  his  timbers,  and  joined  them 
all  together,  he  would  plainly  be  a  manu- 
facturer as  well  as  a  builder;  and  if  the  for- 
mer was  the  principal  part  of  the  business, 
he  would  be  within  the  definition  of  the 
bankrupt  act.  To  aay  that  one  who  makes, 
and  then  gives  form  and  shape  to  the  prod- 
uct made,  is  not  engaged  in  manufactur- 
ing because  he  makes  his  product  and  gives 
it  form  and  shape  in  the  place  where  it  is 
to  remain,  is  too  narrow  a  construction. 

In  a  case  styled  Re  First  Nat.  Bank,  81 
C.  C.  A.  260,  152  Fed.  64,  11  A.  &  E.  Ann. 
Cas.  355,  the  circuit  court  of  appeals  for 
the  eighth  circuit,  in  an  opinion  by  San- 
born, Circuit  Judge,  sustained  an  adjudi- 
cation of  bankruptcy  against  a  precisely 
similar  corporation. 

In  Columbia  Ironworks  v.  National  Lead 
Co.  64  L.R.A.  645,  62  C.  C.  A.  99,  127  Fed. 
99,  the  sixth  circuit  court  of  appeals  ad- 
judged that  a  corporation  engaged  principal- 
ly in  the  business  of  building  and  repairing 
large  steel  ships  for  sale  and  upon  order, 
who  prepared  and  gave  shape  to  much  of 
the  raw  material,  was  engaged  in  manufac- 
turing. 

The  judgment  of  the  Circuit  Court  of 
Appeals  must  be  reversed  and  that  of  the 
District  Court  afiinned. 
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BB    ESTATE    OF    JANE    POWELL^    De- 
ceased. 


J.  0.  HENDERSON  et  aL,  Appts^ 

V. 

BERTHA  JACKSON  et  aL 

(1^8  Iowa,  326,  111  N.  W.  821.) 

Pleading  —  objection  to  will  ~  demur- 
rer. 

1.  A  demurrer  to  a  pleading  objecting  to 
the  probate  of  a  will  is  not  so  general  as  to 
require  it  to  be  overruled,  because  it  states 
merely  that  contestants  do  not  allege  un- 
soundness  of  mind  or  undue  influence  in 
such  a  way  or  degree  as  to  give  them  any 
rights  whatever,  and  that  the  objections 
show  on  their  face  that  they  are  bottomed 
on  undue  influence  of  a  person  who  died 
years  before  the  execution  of  the  will,  since 
the  objections  thereby  raised  are  sufficiently 
specific. 

Will  —  undue  Influence  —  fear   of  dis- 
pleasure of  decedent. 

2.  That  a  widow,  in  making  her  will  four 
years  after  her  husband's  death,  felt  her- 
self bound  by  a  promise  made  him  as  to 
the  disposition  of  her  property,  and  feared 
his  displeasure  in  the  future  world  if  she 
did  not  comply  with  it,  was  not  such  undue 
influence  as  would  invalidate  the  will. 

Same  —  change  of  mind  —  husband's  In* 
fluence. 

3.  That  a  woman  changed  her  mind  at  the 
solicitation  of  her  husband,  and  made  a  will 
which  she  would  not  have  made  but  for  his 
influence,  does  not  render  the  will  invalid 
for  undue  influence.  ^ 

(May  9,  1907.) 

APPEAL  by  contestants  from  a  judgment 
of  the  District  Court  for  Cedar  County 
admitting  to  probate  the  will  of  Jane  Pow- 
ell, deceased.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  C.  France  and  I.  J.  Hamiel, 
for  appellants: 

A  demurrer  in  a  proceeding  to  probate  a 
will,  on  the  ground  that  the  facts  alleged  do 
not  entitle  the  contestant  to  the  relief  de- 
manded, should  be  overruled  as  not  being 
sufficiently  specific. 

District  Twp.  v.  Independent  Twp.  72 
Iowa,  687,  34  N.  W.  472;  Fockler  v.  Martin, 
32  Iowa,  117;  Davenport  Gaslight  &  Coke 
Co.  V.  Davenport,  15  Iowa,  6;  First  M.  E. 
Church  V.  Donnell,  95  Iowa,  496,  64  N.  W. 
412. 

An  allegation  that  undue  influence  suffi- 

Xote.  —  The  cases  dealing  with  the  effect 
of  belief  in  spiritualism  upon  testamentary 
capacity  will  be  found  gathered  in  the  note 
to  Steinkuehler  v.  Wempner^  15  L.R.A. 
(N.S.)  673.  • 
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|cient  to  subject  the  will  of  the  testatrix  to 
that  of  the  person  exercising  such  influence, 
and  to  make  the  paper  express  the  purpose 
or  will  of  such  person,  rather  than  that  of 
the  testatrix  herself,  states  a  good  cause  of 
action. 

Perkins  ▼.  Perkins,  116  Iowa,  253,  90  N. 
W.  66. 

Where  testatrix  made  a  will  which  was 
the  result  of  undue  influence  exercised  by 
her  husband,  and  thereafter  she  made  an- 
other  will  containing  practically  the  same 
provisions,  such  undue  influence  exerted  in 
procuring  the  first  will  is  available  to  defeat 
the  second  will  though  exercised  at  a  period 
remote  from  the  date  of  its  execution. 

Powers  V.  Powers,  26  Ky.  L.  Rep.  1418,  78 
S.  W.  152;  Steadman  v.  Steadman,  10  Sad- 
ler (Pa.)  539,  14  Atl.  406. 

It  is  not  necessary  that  the  undue  influ- 
ence which  will  invalidate  a  will  be  ex- 
erted at  the  time  the  will  is  executed,  but 
it  is  enough  if  it  is  exerted  before  the  ac- 
tual making  of  the  will,  and  continues  to 
operate  on  the  mind  of  the  testatrix,  and 
thus  induces  her  to  nftike  an  instrument 
which  does  not  reflect  her  real  wishes. 

Steadman  v.  Steadman,  supra. 

Undue  influence  exerted  at  the  time  of  the 
execution  of  the  first  will,  and  four  years 
prior  to  the  execution  of  the  second  will,  is 
not  too  remote. 

Powers  V.  Powers,  supra;  Neel  v.  Potter, 
40  Pa.  483;  Rule  v.  Maupin,  84  Mo.  587; 
Stephenson  v.  Stephenson,  62  Iowa,  163,  17 
N.  W.  466;  Re  Lefevre,  102  Mich.  668,  61 
N.  W.  3;  Baker  v.  Baker,  202  111.  595,  67 
N.  E.  410. 

As  testatrix  was,  at  the  time  of  execut- 
ing the  will,  laboring  under  the  hallucina- 
tion and  belief  that  the  demands  and  di- 
rections of  her  husband  were  still  binding 
upon  her,  and  as  it  also  appears  that  such 
hallucination  did  influence  the  provisions  of 
her  will,  the  contestants  were  entitled  to 
show  the  conditipn  of  the  testatrix's  mind 
and  her  declarations  at  that  time,  and  prior, 
and  subsequent  thereto. 

Redf.  Wills,  §§  92,  93,  104;  Haines  v. 
Hayden,  95  Mich.  332,  35  Am.  St  Rep.  566, 
54  N.  W.  911. 

Hallucinations  or  a  belief  in  spiritualism, 
if  it  controls  or  dictates  the  will,  or  any 
part  of  it,  will  render  the  same  void. 

Robinson  v.  Adams,  62  Me.  30.0,  16  Am. 
Rep.  473. 

Messrs.  Wright,  Leach,  &  Wright  and 
G.  O.  Boling  for  appellees. 

Weaver,  Ch.  J.,  delivered  the  opinion  of 
th^  court: 

■   Jane  Powell,  a  resident  of  Cedar  county, 

Iowa,  died  on  June  20,  1905,  leaving  a  writ- 

*  ing  which  purported  to  be  her  last  will  and 
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testament.  This  instrument  being  offered 
for  probate,  the  plaintiffs,  who  are  heirs 
at  law  of  the  deceased,  appeared  and  filed 
objections  thereto.  This  pleading  is  too 
long  to  be  quoted  entire,  but  the  substance 
thereof  is  as  follows:  That  at  the  date  of 
the  will  offered  for  probate,  May  22,  1905, 
Jane  Powell  was  the  widow  of  one  Benjamin 
Powell,  who  died  on  March  21,  1901;  that 
prior  to  said  last-named  date  the  said  Jane 
Powell  at  the  instance  and  direction,  and 
under  the  influence  of  her  said  husband, 
made  and  executed  a  will,  by  terms  of 
which  she  devised  and  bequeathed  her  en- 
tire estate  to  the  heirs  and  relatives  of  the 
said  Benjamin  Powell,  ignoring  her  own 
lawful  heirs  and  blood  relatives;  that  after 
the  death  of  her  husband  the  said  Jane 
Powell  executed  the  will  now  in  controversy 
"for  the  purpose  only  of  compensating  those 
of  her  relatives  who  had  cared  for  and 
nursed  her  during  her  last  sickness  and  in 
consideration  thereof;  and  that  she  desired 
to  and  would  have  revoked  the  provisions 
of  the  first  will  entirely,  and  given  her  prop- 
erty to  members  of  her  own  family,  if  it 
had  not  been  for  the  promise  exacted  of  her 
by  her  husband  when  on  his  deathbed  to  give 
the  same  to  his  heirs  and  relatives;"  that 
under  the  "hallucination"  that  this  prom- 
ise was  binding  upon  her,  and  her  belief 
that  she  was  powerless  to  change  the  will 
which  he  had  dictated,  and  that  "she  would 
suffer  the  displeasure  of  her  husband  in  the 
future"  if  she  failed  to  carry  out  his  wishes, 
she  was  induced  to  make  the  will  offered  for 
probate,  and  thereby  dispose  of  her  prop- 
erty to  the  exclusion  of  her  own  heirs,  which 
she  would  not  have  done  but  for  the  undue 
influence  thus  exercised  over  her.  To  this 
pleading  the  proponents  demurred  on  the 
ground,  stated  in  substance,  that  the  mat- 
ters therein  stated,  even  if  true,  do  not 
constitute  undue  influence  over  the  testa- 
trix, or  tend  to  show  want  of  testamentary 
capacity  on  her  part  at  the  date  of  the  will. 
This  demurrer  was  sustained,  and  contest- 
ants refusing  to  amend  or  further  plead, 
the  will  was  admitted  to  probate,  and  con- 
testants appeal. 

1.  It  is  first  argued  that  the  demurrer  is 
too  general,  and  should  have  been  overruled 
as  defective  in  form.  It  may  be  conceded 
that  the  demurrer  is  not  as  specific  as  it 
might  have  been,  and  yet  we  think  it  is  not 
so  general  as  to  justify  the  court  in  over- 
ruling it  on  that  ground.  The  second  ground 
assigned  is  that  "the  contestants  there 
named  do  not  allege  unsoundness  of  mind  or 
undue  influence  in  such  a  way  or  in  such 
a  degree  as  to  give  them  any  rights  what- 
ever." The  third  ground  stated  is  that 
"the  objections  show  on  their  face  that  they 
are  bottomed  upon  undue  influence  of  a  hus- 
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band  who  died  some  four  years  prior  to  the 
execution  of  the  will."  These  propositions 
do,  in  our  judgment,  raise  the  specific  points 
on  which  the  proponents  rely.  The  first  and 
fourth  grounds  are  very  general,  and  if  they 
alone  were  made  the  basis  of  the  demurrer 
it  should  have  been  overruled. 

2.  Reduced  to  briefer  terms,  the  allega- 
tion of  undue  influence  on  which  the  con- 
testants rely  is  simply  this,  that  the  testa- 
trix, four  years  after  the  death  of  her  hus- 
band, felt  herself  bound  by  his  request  and 
by  her  promise  made  him  in  his  lifetime, 
and  made  a  will  disposing  of  her  property 
in  a  different  manner  than  she  would  have 
done  had  the  alleged  influence  not  existed. 
In  our  judgment,  this  falls  very  far  short 
of  the  undue  influence  which  in  law  is  held 
to  invalidate  a  will.  The  pleading  cannot 
be  fairly  construed  as  an  allegation  that  the 
testatrix  was  the  subject  Of  an  overpower- 
ing insane  delusion  which  possessed  her 
mind  and  dominated  her  action  in  making 
the  will.  It  depicts  her  rather  as  a  person 
of  supersensitive  conscience,  who  conceived 
that  she  was  bound  to  carry  out  so  far  as 
possible  the  desire  her  husband  had  ex- 
pressed and  the  promise  she  had  made  to 
him  in  his  lifetime.  That  she  realized  her 
right  and  her  power  to  dispose  of  her  estate 
as  she  might  wish  is  demonstrated  by  the 
statement  embodied  in  the  pleading  de- 
murred to,  that  she  did  in  fact  revoke  the 
old  will,  which,  it  is  claimed,  was  made  un- 
der the  undue  influence  of  her  husband,  and 
made  another,  which,  while  including  some 
of  the  principal  features  of  the  first  instru- 
ment, did  provide  for  legacies  in  considera- 
ble sums  to  her  own  immediate  relatives,  in- 
cluding some  of  the  contestants.  The  fact 
that  she  did  feel  bound  by  the  wishes  of 
the  deceased,  and  sought  to  carry  them  out 
so  far  as  she  could  consistently  with  her 
own  sense  of  justice  to  the  relatives  who 
had  cared  for  and  nursed  her  in  sickness, 
has  no  tendency  to  show  that  in  making 
the  will  she  acted  under  moral  or  physical 
coercion,  or  that  the  will  as  made  was  not 
her  voluntary  act  and  deed.  Just  what  is 
meant  by  the  allegation  of  her  fear  that 
she  might  "suffer  the  displeasure  of  her  hus- 
band in  the  future"  is  not  clear,  unless  we 
may  interpret  it  as  a  belief  on  her  part 
that  she  would  meet  her  husband  in  the 
world  to  come,  and  that  her  failure  to  show 
deference  to  his  wishes  here  would  tend  to 
mar  the  pleasure  of  their  communion  there. 
But  who  may  assume  to  say  that  such  an 
article  of  faith  is  the  product  of  a  diseased 
mind,  or  that  a  person  who  acts  upon  it  is 
the  subject  of  undue  influence?  If  a  devout 
person,  being  about  to  prepare  his  will, 
makes  it  the  subject  of  prayer,  and,  belieT- 
ing  that  he  ^as  received  Piviae  help  in  pUa- 
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niDg  the  distribution  of  his  estate,  proceeds 
to  act  accordingly,  ^'ould  any  court  sustain 
a  yerdict  which  finds  in  this  fact  alone  a 
ground  for  invalidating  such  will?  There 
are  many  persons  whose  soundness  of  mind 
and  business  sagacity  none  can  doubt,  who 
believe  in  the  possibility  of  communication 
with  disembodied  spirits,  and  habitually 
take  counsel  from  such  sources  with  refer- 
ence to  their  conduct  in  life.  Is  such  a 
person  incapable  of  making  a  valid  will,  and 
should  his  will  be  set  aside  as  the  product 
of  an  insane  delusion,  or  as  having  been  exe- 
cuted under  undue  influence,  simply  because 
he  believes  his  act  to  have  the  approval  of 
the  inhabitants  of  the  spirit  land?  We 
think  not.  Few  men  live  who  have  not  some 
desire,  hope,  or  belief  with  reference  to  a 
life  to  come  and  the  continuued  conscious 
existence  in  some  form  of  their  departed 
friends,  and  such  faith  has  always  been  and 
doubtless  will  always  remain  a  potent  fac- 
tor in  the  lives  and  conduct  of  nearly  every 
member  of  our  race.  The  particular  form 
of  faith  whicli  one  espouses  may  seem  to  an- 
other unreasonable,  or  unphilosophical,  or 
even  ridiculous,  but  it  is  not  for  the  legis- 
lature nor  for  the  courts  to  judge  between 
them,  or  brand  the  adherents  of  any  partic- 
ular belief  as  lunatics  or  incompetents. 

It  is  true  that  if  there  be  other  circum- 
stances fairly  tending  to  show  unsoundness 
of  mind,  or  the  exercise  of  undue  control  of 
one  mind  by  another,  all  these  peculiarities 
of  life  and  conduct,  religious  or  otherwise, 
will  properly  be  a  matter  of  inquiry,  and 
may  in  some  instances  furnish  legitimate 
support  to  a  verdict  or  judgment  against 
the  validity  of  a  will.  But  standing  alone, 
we  think  no  case  can  be  found  in  which  it 
has  been  held  that  such  peculiarities  of  the 
testator  are  sufficient  to  impeach  his  testa- 
mentary capacity  or  to  establish  a  charge  of 
undue  influence.  For  instance,  it  is  held 
that  a  belief  in  witchcraft  or  in  the  visits 
of  ghosts  does  not  invalidate  a  will.  Re 
Vedder,  6  Dem.  92;  Re  Forman,  54  Barb. 
274;  Van  Guysling  v.  Van  Kuren,  35  N.  Y. 
70;  Addington  v.  Wilson,  5  Ind.  137,  61 
Am.  Dec.  81;  Kelly  v.  Miller,  39  Miss.  19. 
Nor  is  it  sufficient  to  show  that  the  testa- 
tor's imagination  was  generally  controlled 
by  his  belief  in  witches,  devils,  and  evil 
spirits  which  tormented  him.  Lee  v.  Lee,  4 
M'Cord,  L.  183,  17  Am.  Dec.  722.  Or  that 
the  testator  was  a  firm  believer  in  the 
transmigration  of  the  souls  of  men  after 
death  into  inferior  animals,  and  that,  in- 
fluenced by  such  belief,  left  his  property 
for  a  society  for  the  prevention  of  cruelty 
to  animals.  Bonard's  Will,  16  Abb.  Pr.  N. 
8.  128.  Or  that  his  ordinary  conduct  was 
more  or  less  influenced  by  spiritual  beliefs 
and  manifestations.  Thompson  v.  Thomp- 
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son,  21  Barb.  107;  Chafln's  Will,  32  Wis. 
660;  Turner  v.  Hand,  3  Wall.  Jr.  88,  Fed. 
Gas.  No.  14,267;  Otto  v.  Doty,  61  Iowa,  23, 
16  N.  W.  578;  Lewis  v.  Arbuckle,  85  Iowa, 
336,  16  L.R.A.  677,  52  N.  W.  237;  Middle- 
ditch  V.  Williams,  46  N.  J.  Eq,  726,  4 
L.R.A.  738,  17  Atl.  826;  Robinson  v.  Adams, 
62  Me.  369,  16  Am.  Rep.  473;  Brown  v. 
Ward,  53  Md.  376,  36  Am.  Rep.  422.  In 
the  last-cited  case  the  testatrix  consulted 
the  spirit  of  her  deceased  brother,  and  in 
drawing  her  will  acted  in  accordance  \yith 
instructions  believed  by  her  to  have  been 
so  received,  and  it  was  held  not  sufficient  to 
defeat  the  will  so  made.  Belief  in  future 
rewards  and  punishments  is  not  a  test  of 
soundness  of  mind.  Gass  v.  Gass,  3  Humph. 
278.  The  belief  by  a  testatrix  that  the 
spirit  of  her  deceased  husband  is  present 
with  her  is  not  an  insane  delusion  which 
afTects  the  validity  of  her  will.  General 
Convention  v.  Crocker,  7  Ohio  O.  C.  327. 
See  also  Turner  v.  Rusk,  53  Md.  65. 

As  already  suggested,  all  these  circum- 
stances may  be  legitimate  evidence  to  go  to 
the  court  or  jury  in  connection  with  other 
material  facts,  and  the  case  thus  made  be 
one  in  which  a  conclusion  adverse  to  the  va- 
lidity of  the  will  can  be  sustained;  but  the 
pleading  before  us  is  barren  of  allegations 
other  than  those  which  go  to  the  single  fact 
that  this  testatrix  believed  herself  bound 
to  carry  out  the  wishes  of  her  deceased  hus- 
band, and  that  if  she  failed  to  do  so  it 
would  result  in  her  unhappiness  here  or 
hereafter.  This,  we  think,  is  not  undue  in- 
fluence within  the  meaning  of  the  law.  The 
pleading  nowhere  charges  undue  influence 
in  express  terms.  Such  allegations  would 
of  course  be  unnecessary  if  facts  were  stated 
amounting  to  suoh  influence,  but  they  are 
not.  To  be  "undue,"  the  influence  must 
have  been  such  as  to  destroy  the  free  agency 
of  the  testatrix,  and  make  her  the  imple- 
ment of  her  husband's  craft,  and  make  the 
instrument  executed  by  her  the  will  of  her 
husband  rather  than  her  own.  It  must  op- 
erate to  destroy  her  free  agency,  not  at  some 
time  in  the  past,  but  at  the  very  time  and 
in  the  veipy  act  of  executing  the  instrument. 
Solicitations,  however  importunate,  cannot 
of  themselves  constitute  undue  influence,  for 
though  those  may  have  a  restraining  efTect 
in  that  they  persuade  or  induce  the  mind 
of  the  testatrix  to  consent  to  the  thing 
asked  for,  they  do  not  destroy  her  power  to 
freely  dispose  of  her  estate.  Englert  v. 
Englert,  198  Pa.  326,  82  Am.  St.  Rep.  808, 
47  Atl.  940. 

The  mere  fact  that  the  testatrix  changed 
her  mind,  and  at  the  request  of  her  husband 
made  a  will  which  she  would  not  have  made 
but  for  his  influence,  is  perfectly  consistent 
with  and  may  be  regarded  as  an  exercise  of 
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ber  free  agency.  To  come  within  the  ban 
of  the  law,  the  request  and  importunity  of 
the  husband  must  have  gone  to  the  point 
where  argument  and  persuasion  end,  and 
coercion,  either  physical  or  moral,  begins, 
and  the  act  of  the  testatrix  must  not  have 
been  a  voluntary  yielding  to  the  request  or 
demand  of  her  husband,  but  a  submission 
of  ber  mind  and  will  to  his.  In  short,  to 
be  the  product  of  undue  influence,  the  will 
made  must  be  in  essence  and  effect  the  will 
of  the  party  exercising  it,  rather  than  the 
will*  of  the  person  executing  it.  See  Kauf- 
man's Estate,  117  Cal.  288,  69  Am.  St.  Rep. 
179,  49  Pac.  192;  Schmidt  v.  Schmidt,  47 
Minn.  451,  50  N.  W.  698;  Gilbert  v.  Gil- 
bert, 22  Ala.  629,  68  Am.  Dec.  2GS;  Thomp- 
son V.  Kyner,  66  Pa.  368 ;  Re  Shell,  28  Colo. 
167,  63  L.R.A.  387,  89  Am.  St.  Rep.  181,  63 
Pac.  413;  Eastis  v.  Montgomery,  93  Ala. 
293,  9  So.  311;  Mclntire  v.  McConn,  28 
Iowa,  480;  Perkins  v.  Perkins,  116  Iowa, 
253,  90  N.  W.  66.  Now  the  strongest  alle- 
gations made  by  the  contestant  concerning 
the  influence  under  which  the  will  in  con- 
troversy was  executed  are  as  follows:  That 
testatrix  desired  to  give  her  property  to 
her  own  relatives,  and  "would  have  revoked 
her  former  will  and  bequeathed  her  prop- 
erty to  her  own  heirs  if  it  had  not  been  for 
her  promise  exacted  of  her  by  her  husband 
on  his  deathbed;"  and  "that  the  said  Ben- 
jamin Powell  exercised  such  influence  over 
his  wife  as  to  wholly  destroy  her  wish  and 
desire  in  the  disposition  of  her  property." 
It  hardly  needs  argument  or  illustration  to 
make  clear  'that  an  act  prompted  or  con- 
trolled by  a  moral  conviction  of  the  bind- 
ing obligation  of  a  promise,  even  though  as 
an  abstract  proposition  others  may  be  sat- 
isfied that  no  such  obligation  exists,  is  not 
an  act  induced  by  undue  influence.  A  per- 
son who  feels  compelled  to  do  a  thing  be- 
cause it  is  right,  or  to  refuse  to  do  another 
thing  because  it  is  wrong,  may  be  altogether 
mistaken  as  to  the  moral  quality  of  the 
act,  but  the  freedom  of  such  persons's  will 
is  not,  in  a  legal  sense,  impaired  in  the 
slightest  degree. 

So,  too,  the  allegation  that  the  "wish  and 
desire"  of  the  testatrix  to  dispose  of  her  es- 
tate to  her  own  heirs  were  "wholly  de- 
stroyed" means  no  more  than  that  such  in- 
clination or  purpose  on  her  part  ceased  to 
exist.  Such  a  state  of  facts  is  entirely  con- 
sistent with  her  free  agency,  and  the  provi- 
sions of  a  written  instrument  by  which  tliose 
heirs  were  ignored  was  not  necessarily 
against  her  will,  but  may  have  been  in  ac- 
cordance with  it.  Her  former  desire  to  fa- 
vor her  relatives  may  have  been  removed, 
overcome,  or  destroyed  by  her  mistaken  no- 
tion as  to  her  oblif^ation  or  dutv  to  observe 
the  wishes  of  her  deceased  husband,  or  even 
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by  unfair  argument  or  persuaflioiiy  bat  po 
long  as  the  will  when  made  was  her  vol* 
untary  act  it  must  stand.  The  pleading 
demurred  to  states  no  fact  tending  to  over- 
come the  legal  presumption  of  the  volun- 
tary character  of  her  act,  and  the  ruling  of 
the  trial  court  sustaining  the  demurrer  was 
therefore  correct. 

Counsel  for  appellant  argue  the  question 
of  the  mental  capacity  of  the  testatrix,  but 
we  think  the  objections  do  not  fairly  raise 
that  issue.  While  contestants  do,  in  a  gen- 
eral way,  speak  of  her  "condition  of  mind" 
in  explanation  of  the  effect  of  the  alleged 
undue  influence  exercised  by  her  husband, 
they  nowhere  say  in  substance  or  effect  that 
she  was  of  unsound  mind.  The  nearest  they 
approach  such  allegation  is  a  statement 
that  she  was  laboring  under  the  hallucina- 
tion and  belief  "that  the  demand  of  her  hus- 
band was  binding  upon  her,  and  that  if  she 
failed  to  observe  she  would  suffer  his  dis- 
pleasure in  the  future."  Again,  we  have  to 
say  that,  notwithstanding  the  use  of  the 
word  "hallucination,"  the  allegation  as  a 
whole  amounts  to  no  more  than  a  statement 
that  she  believed  she  was  in  duty  bound  to 
do  as  she  did,  and  that  she  had  some  reli- 
gious or  superstitious  fear  that  a  failure  to 
perform  such  duty  would  be  unfavorable  to 
her  prospects  of  future  happiness.  This  is 
neither  unsoundness  of  mind  as  a  matter  of 
law,  nor  is  in  itself  any  evidence  of  such 
unsoundness. 

For  the  reasons  stated,  the  judgment  ap- 
pealed from  is  affirmed. 

Petition  for  rehearing  denied  December 
11,  1907, 


ARKANSAS  SUPREME  COURT. 

AL  WILLIAMS,  Appt., 

V. 

STATE  OF  ARICAKSAS. 

(85  Ark.  404,  108  S.  W.  838.) 

Business  regiilatfon  —  boarding  honse  — 

soliciting:  patronage. 

Tlie  fltate  may,  under  its  police  power, 
forbid  drumming  or  soliciting  business  or 
patronage  for  any  hotel,  boarding  or  bath 
house,  or  medical  practitioner,  on  the  trains 
or  at  the  depots  of  any  common  carrier  in 
the  state,  without  unconstitutionally  re- 
stricting the  liberty  of  citizens,  or  depriv- 
ing owners  of  such  places  of  the  equal  pro- 
tection of  the  laws. 

(Wood,  J^  dissents.)' 

(March  9,  1008.) 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Garland  County 
convicting  him  of  drumming  on  a  train  for 
his  boarding  house^  in  violation  of  a  statute. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rose,  Hemingway,  Cantrelly 
&  lioaghboroagh  for  appellant. 

Messrs.  W.  F.  KIrby,  Attorney  General, 
and  Wood  &  Henderson,  for  appellee: 

The  legislature  had  the  power  to  pass  a 
law  regulating  the  business  of  drumming  or 
soliciting  for  hotels,  lodging,  eating,  or  bath 
houses,  by  prohibiting  such  business  on  the 
trains  and  at  the  depots  of  common  carriers. 

Macon  v.  Patty,  57  Miss.  378,  34  Am.  Rep. 
451;  Slaughter-House  Cases,  16  Wall.  62, 
21  L.  ed.  404;  Stone  v.  Mississippi,  101  U. 
S.  814,  818,  25  L.  ed.  1079,  1080;  New  Or- 
leans Gaslight  Co.  v.  Louisiana  Light  &  H. 
P.  &  Mfg.  Co.  115  U.  S.  650,  29  L.  ed.  516, 
6  Sup.  Ct.  Rep.  252,  258;  Re  Marriage 
License  Docket,  4  Pa.  Dist.  R.  163;  Mathews 
v.  Kalamazoo  Bd.  of  Education,  127  Mich. 
530,  54  L.R.A.  736,  86  N.  W.  1036;  Meadow- 
croft  v.  People,  163  111.  56,  35  L.R.A.  176, 
54  Am.  St.  Rep.  447,  45  N.  E.  303;  Re 
Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636; 
Whiteley  v.  Terry,  83  App.  Div.  197,  82 
N.  Y.  Supp.  89;  People  v.  Gillson,  109  N.  Y. 
389,  4  Am.  St.  Rep.  465,  17  N.  E.  343; 
Meffert  v.  State  Bd.  of  Medical  Registration 
(Meffert  v.  Packer)  66  Kan.  710,  1  L.R.A. 
(N.S.)  811,  72  Pac.  247;  People  v.  King,  110 
N.  Y.  418,  1  L.R.A.  293,  6  Am.  St.  Rep.  389, 
18  N.  E.  245;  State  ex  rel.  Star  Pub.  Co.  v. 
Associated  Press,  159  Mo.  410,  51  L.R.A. 
151,  81  Am.  St.  Rep.  368,  60  S.  W.  91; 
ITiorpe  V.  Rutland  &  B.  R.  Co.  27  Vt.  140, 
62  Am.  Dec.  625;  8  Cyc.  Law  &  Proc. 
pp.  1114,  1115,  notes  71  &  89;  Munn  v. 
Illinois,  94  U.  S.  113,  154,  24  L.  ed.  77,  94, 
9  Rose's  Notes  (U.  S.)  21,  45;  Cooley,  Const. 
Lim.  5th  ed.  737,  739;  Lindsay  v.  Anniston, 
104  Ala.  261,  27  L.R.A.  436,  53  Am.  St. 
Rep.  45,  16  So.  545;  Bostick  v.  State,  47 
Ark.  126,  14  S.  W.  476;  Ft.  Smith  v.  Avers, 
43  Ark.  83;  Taylor  v.  Pine  Bluff,  34  Ark. 
603;  Fayetteville  v.  Carter,  52  Ark.  301,  6 
L.R.A.  509,  12  S.  W.  573;  Hot  Springs  v. 
Curry,  64  Ark.  152,  41  S.  W.  55;  Wills 
V.  Ft.  Smith,  70  Ark.  221,  66  S.  W.  922; 
Thompson  v.  Van  Lear,  77  Ark.  506,  5  L.R.A. 


(N.S.)  588,  92  S.  W.  773,  7  A.  &  E.  Ann. 
Cas.  154;  Burrow  v.  Hot  Springs,  85  Ark 
396,  108  S.  W.  823;  De  Portibus  Maris, 
Hargrave's  Law  Tracts,  78;  Mobile  v.  Yuille, 
3  Ala.  140,  36  Am.  Dec.  441;  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How. 
382,  12  L.  ed.  482;  Ex  parte  Plessy,  45  La. 
Ann.  80,  18  L.R.A.  639,  11  So.  948,  163  U. 
S.  537,  41  L.  ed.  256,  16  Sup.  Ct.  Rep.  1138; 
3  Thomp.  Neg.  §§  3104,  3120,  3121;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Osborn,  67  Ark. 
401,  65  S.  W.  142;  Landrigan  v.  State,  31 
Ark.  50,  25  Am.  Rep.  547. 

The  plaintiff's  business  was  one  clothed 
with  a  public  interest. 

Bostick  v.  State,  supra. 

Equal  protection  cannot  be  said  to  be 
denied  when  the  law  operates  alike  upon  all 
persons  and  property  similarly  situated. 

Booth  V.  People,  186  111.  43,  50  L.R.A. 
762,  78  Am.  St.  Rep.  229,  57  N.  E.  798; 
Little  Rock  &  Ft.  S.  R.  Co.  v.  Hanniford, 
49  Ark.  291,  1  Inters.  Com.  Rep.  580,  5  S. 
W.  294;  Dow  ▼.  Beidelman,  49  Ark.  325,  5 
S.  W.  297;  St.  Louis,  L  M.  &  S.  R.  Co.  v. 
Worthen,  52  Ark.  529,  7  L.R.A.  374,  13  S. 
W.  254;  Bannon  v.  State,  49  Ark.  167,  4 
S.  W.  655;  Leep  ▼.  St.  Louis,  I.  M.  &  S.  R. 
Co.  58  Ark.  407,  23  L.R.A.  264,  41  Am.  St. 
Rep.  109,  25  S.  W.  75. 

McGullocli,  J.,  delivered  the  opinion  of 
the  court: 

Appellant,  Williams,  is  the  keeper  of  a 
boarding  house  in  the  city  of  Hot  Springs, 
and  he  appeals  to  this  court  from  a  judg* 
ment  of  conviction  for  drumming  on  a  rail- 
road train  for  his  boarding  house,  in  viola- 
tion of  a  statute  enacted  by  the  general 
assembly,  April  30,  1907.  The  section  of 
this  statute  which  it  becomes  important  to 
consider  is  as  follows:  "Section  1.  That 
it  shall  be  unlawful  for  any  person  or  per- 
sons, except  as  hereinafter  provided  in  §  2 
of  this  act,  to  drum  or  solicit  business  or 
patronage  for  any  hotel,  lodging  house,  eat- 
ing house,  bath  house,  physician,  masseur, 
surgeon,  or  other  medical  practitioner,  on 
the  train,  cars,  or  depots  of  any  railroad  or 
common  carrier  operated  or  running  within 
the  state  of  Arkansas.  Any  person  or  per- 
sons plying,  or  attemj[>ting  to  ply,  said  voca- 
tion  of  drumming  or  soliciting,  except  as 


Note.  —  Right  of  state  or  tnuntci' 
pality  to  forhid  solicitation  of  tyatron^ 
age  at  railway  stations. 

This  subject  is  covered  4n  the  note  to 
Emerson  v.  McNeil,   15   L.R.A.(N.S.)    715. 

In  the  subsequent  ease  of  Seattle  v.  Hurst, 
50  Wash.  425,  18  L.R.A.(N.S.)  169,  97  Pac. 
454,  a  municipal  ordinance  forbidding  the 
solicitation  of  business  from  passengers  en- 
tering or  leaving  a  railroad  station  was  held 
a  valid  exercise  of  the  police  power,  and 
26  1  .R  .A.  (N.S.) 


not  therefore  unconstitutional  as  an  im- 
pairment of  an  existing  contract  between 
the  railroad  company  and  a  transfer  com- 
pany, by  which  the  latter  was  given  the 
right  to  solicit  business  within  the  depot 
grounds. 

Neither  is  such  an  ordinance  unreason- 
able, although  it  applies  to  a  station  in 
which  the  railroad  company  has  awarded 
the  right  to  solicit  patronage  to  one  con- 
cern.   Ibid. 
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provided  in  §  2  of  this  act,  upon  the  trains, 
cars,  or  depots  of  said  railroads  or  common 
carriers,  shall  be  deemed  .guilty  of  a  mis- 
demeanor, and,  upon  conviction  thereof, 
shall  be  punished  bj  a  fine  of  not  less  than 
fifty  ($50)  nor  more  than  one  hundred  dol- 
lars ($100)  for  each  offense."  Acts  1907, 
p.  553.  The  title  of  the  statute  is:  "An 
Act  for  the  Protection  of  Passengers,  and 
for  the  Suppression  of  Drumming  and  So- 
liciting upon  Railroad  Trains  and  upon 
Premises  of  Common  Carriers."  The  consti- 
tutionality of  the  statute  is  attacked  on 
the  grounds  (1)  that  it  is  an  unlawful 
restriction  upon  the  liberty  of  action  and 
inherent  rights  of  the  citizen  in  the  pursuit 
of  lawful  business;  and  (2)  that  it  deprives 
the  classes  of  citizens  therein  named  of  the 
equal  protection  of  the  law,  in  that  it  is 
an  unjust  discrimination  against  them. 

Both  points  of  attack  upon  the  statute 
involve  a  consideration  of  the  state's  exer- 
cise of  the  police  power,  its  scope  and  limi- 
tations,—a  fruitful  subject  of  discussion  in 
all  the  courts  of  the  country.  While  it  is 
admitted  by  all  that  this  power  is  incapable 
of  precise  definition,  and  that  its  lines  of 
delimitation  are  not  clearly  marked,  yet  the 
abundance  of  discussion  on  the  subject  found 
in  the  numerous  decisions  of  courts  of  last 
resort  leaves  us  not  without  chart  and  com- 
pass for  the  ascertainment  of  its  general 
scope.  Happily  we  are  not  without  prece- 
dents in  the  decisions  of  this  court.  The 
Supreme  Court  of  the  United  States  in  a 
recent  case  said:  "We  hold  that  the  police 
power  of  a  state  embraces  regulations  de- 
signed to  promote  the  public  convenience  or 
the  general  prosperity,  as  well  as  regula- 
tions designed  to  promote  the  public  health, 
the  public  morals,  or  the  public  safety. 
.  •  ,  And  the  validity  of  a  police  regula- 
tion, whether  established  directly  by  the 
state  or  by  some  public  body  acting  under 
its  sanction,  must  depend  upon  the  circum- 
stances of  each  case  and  the  character  of 
the  regulation,  whether  arbitrary  or  reason- 
able, and  whether  really  designed  to  accom- 
plish a  legitimate  public  purpose."  Chicago, 
B.  &  Q.  R.  Co.  v.  Illinois,  200  U.  S.  561, 
592,  50  L.  ed.  596,  609,  26  Sup.  Ct.  Rep. 
341,  4  A.  ft  £.  Ann.  Cas.  1175.  In  a  still 
later  case  that  court  announced  the  same 
doctrine,  and  upheld,  on  the  ground  that  it 
was  a  regulation  designed  to  promote  the 
general  prosperity,  a  statute  of  the  state 
of  Idaho  which  prohibited  the  herding  and 
grazing  of  sheep  within  2  miles  of  the 
dwelling  house  of  a  landowner.  Bacon  t. 
Walker,  204  U.  S.  311,  51  L.  ed.  499,  27 
Sup.  Ct.  Rep.  289.  The  court  said:  "We 
do  not  enter,  therefore,  into  the  discussion 
whether  the  sheep  industry  is  legitimate, 
and  not  offensive.  Nor  need  we  make  ex- 
26  L.RAi.(N.S.) 


tended  comment  on  the  2 -mile  limit.  Tha 
selection  of  some  limit  is  a  legislative  power, 
and  it  is  only  against  the  abuse  of  the 
power,  if  at  all,  that  the  courts  may  inter- 
pose. But  the  abuse  must  be  shown.  It  IB 
not  shown  by  quoting  the  provision  which 
expresses  the  limit.  The  mere  distance  ex- 
pressed shows  nothing.  It  does  not  display 
the  necessities  of  a  settler  upon  the  public 
lands.  It  does  not  display  what  protection 
is  needed,  not  from  one  sheep  or  a  few 
sheep,  but  from  large  flocks  of  sheep,  or 
the  delation  of  the  sheep  industry  to  other 
industries.  These  may  be  the  considera- 
tions that  induced  the  statutes,  and  we  can- 
not pronounce  them  insufficient  on  surmise 
or  on  the  barren  letter  of  the  statute." 
These  cases  are  cited  to  show  that  the  exer- 
cise of  the  police  power  is  not  limited  to 
regulations  to  promote  the  public  health, 
morals,  or  safety,  and  that  it  may  be  so 
extended  to  such  regulations  as  will  promote 
the  public  convenience  and  general  prosperi- 
ty. The  same  principle  controlled  this  court 
in  upholding  the  statute  known  as  the 
"screen  law,"  for  the  protection  of  miners. 
McLean  v.  State,  81  Ark.  304,  126  Am.  St. 
Rep.  1037,  98  S.  W.  729,  11  A.  &  E.  Ann. 
Cas.  72.  The  following  cases  may  be  ex- 
amined with  profit  in  determining  the  scope 
of  this  power:  Ohio  Oil  Co.  v.  Indiana,  177 
U.  S.  190,  44  L.  ed.  729,  20  Sup.  Ct.  Rep. 
576;  Clark  v.  Nash,  198  U.  S.  361,  49  L. 
ed.  1085,  25  Sup.  Ct.  Rep.  676,  4  A.  &  E. 
Ann.  Cas.  1171;  Plessy  v.  Ferguson,  163  U. 
S.  537,  41  L  ed.  256,  16  Sup.  Ct.  Rep.  1138. 
This  court  has  sustained  a  statute  pro- 
hibiting physicians  from  soliciting  patients 
through  drummers.  Thompson  v.  Van  Lear, 
77  Ark.  506,  5  L.R.A.(N.S.)  588,  92  S.  W. 
773,  7  A.  &  E.  Ann.  Cas.  154;  Burrow  v. 
Hot  Springs,  85  Ark.  396,  108  S.  W.  823. 
That  statute  was  sustainable  on  difTerent 
grounds,  however, — that  of  protection  of 
public  health  and  morals, — though  the  same 
arguments  were  made  against  its  validity  as 
against  the  statute  now  under  consideration. 
In  Emerson  v.  McNeil,  84  Ark.  552,  15 
L.R.A.(N.S.)  715,  106  S.  W.  479,  the  court 
sustained  a  town  ordinance  making  it  un- 
lawful for  any  person  to  solicit  customers 
for  any  hotel,  boarding  house,  restaurant,  or 
hack  line,  upon  the  depot  platform  of  a  rail- 
road company  while  passenger  trains  were 
stopped  there.  The  authority  of  an  incor- 
porated town  to  pass  such  an  ordinance  was 
found  only  in  the  statute  of  the  state  giving 
authority  to  "regulate  the  drumming  or  so- 
liciting of  persons  arriving  on  trains;"  but 
the  ordinance  was  prohibitory  in  its  terms, 
and  the  court  sustained  it.  The  court  said: 
"And  the  power  conferred  and  exercised  is 
not  obnoxious  to,  or  an  interference  with, 
any  common  right,  but  is  a  proper  ezerciao 
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of  the  police  power,  and  is  uniyersally  sub- 
Uined,"—  citing  McQuillin,  Mun.  Ord.  §§  28, 
184;  St.  Paul  v.  Smith,  27  Minn.  364,  38  Am. 
Rep.  296,  7  N.  W.  734;  Veneman  ▼.  Jones, 
118  Ind.  41,  10  Am.  St.  Rep.  100,  20  N.  B. 
644.  We  think  that  decision  is  conclusive 
of  the  case  at  bar,  and  that  it  is  correct 
in  principle.  It  is  not  doubted  that  there 
are  limitations  upon  the  legislative  exercise 
of  the  police  power,  or  that  it  is  a  judicial 
question  for  the  courts  to  determine  whether 
or  not  a  given  regulation  is  reasonable  and 
falls  fairly  within  the  power  of  the  legisla- 
ture. The  duty  of  the  courts  to  interfere 
when  the  police  power  is  unreasonably  exer- 
cised is  too  well  settled  to  be  now  ques- 
tioned. Louisiana  &  A.  R.  Co.  v.  State,  85 
Ark.  12,  106  S.  W.  960;  Helena  v.  Dwyer, 
64  Ark.  424,  39  L.R.A.  266,  62  Am.  St.  Rep. 
206,  42  S.  W.  1071;  2  Tiedeman,  State  & 
Federal  Control  of  Persons  &  Property, 
p.  987;  Lawton  v.  Steele,  152  U.  S.  137, 
38  L.  ed.  388,  14  Sup.  Ct.  Rep.  499;  Lochner 
v.  New  York,  198  U.  S.  57,  49  L.  ed.  941, 

25  Sup.  Ct.  Rep.  539,  3  A.  &  £.  Ann.  Cas. 
1133;  Ex  parte  Whitwell,  98  Cal.  73,  19 
L.R.A-  727,  35  Am.  St.  Rep.  152,  32  Pac. 
870.  It  is  the  duty  of  courts  in  testing 
the  validity  of  a  given  regulation,  to  resolve 
all  doubts  in  favor  of  the  legislative  action, 
and  to  sustain  it  unless  it  appear  to  be 
clearly  outside  the  scope  of  reasonable  and 
legitimate  regulation.  Louisiana  &  A.  R. 
Co.  V.  State,  supra;  Bacon  v.  Walker,  204 
U.  S.  311,  51  L.  ed.  499,  27  Sup.  Ct.  Rep. 
289.  Thus  testing  the  statute,  we  do  not 
find  it  either  unreasonable  or  beyond  the 
power  of  the  legislature.  The  previous  de- 
cision of  this  court  hereinbefore  referred  to 
is  conclusive  of  that  question. 

The  legislature  clearly  has  the  power  to 
make  regulation  for  the  convenience  and 
comfort  of  travelers  on  railroads,  and  this 
appears  to  be  a  reasonable  regulation  for 
their  benefit.  It  prevents  annoyance  from 
the  importimities  gf  drummers.  It  is  sug- 
gested in  argument  that  the  statute  was 
especially  aimed  at  the  protection  of  travel- 
ers to  the  city  of  Hot  Springs.  If  this  be 
so,  we  can  readily  see  additional  reason  why 
the  regulation  is  a  wholesome  one.  A  large 
percentage  of  those  travelers  are  persons 
from  distant  states  who  are  mostly  com- 
plete strangers  here,  and  many  are  sick. 
Drummers  who  swarm  through  the  trains 
soliciting  for  physicians,  bath  houses,  hotels, 
etc.,  make  existence  a  burden  to  those  who 
are  subjected  to  their  repeated  solicitations. 
It  is  true  that  the  traveler  may  turn  a  deaf 
ear  to  these  importunities,  but  this  does  not 
render  it  any  the  less  unpleasant  and  an- 
noying. The  drummer  may  keep  within  the 
law  against  disorderly  conduct,  and  still 
render   himself  a   source   of   annoyance   to 
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travelers  by  his  much  beseeching  to  be  al- 
lowed to  lead  the  way  to  a  doctor  or  a  hotel. 
It  is  also  argued  that  the  act,  literally  con- 
strued, would  prevent  any  person  of  the 
classes  named  from  carrying  on  a  private 
conversation  on  a  train  concerning  his  busi- 
ness. This  is  quite  an  extreme  construction 
to  place  upon  the  statute,  and  one  which 
the  legislature  manifestly  did  not  intend. 
We  have  no  such  question,  however,  before 
us  on  the  facts  presented  in  the  record. 
This  statute  is  not  an  unreasonable  restric- 
tion upon  the  privilege  one  should  enjoy  to 
solicit  for  his  lawful  business,  which,  it  is 
rightly  urged,  is  an  incident  to  any  business. 
It  does  not  prevent  anyone  from  advertising 
his  business  or  from  soliciting  patronage 
except  upon  trains,  etc.  This  privilege  is 
denied  him  for  the  public  good.  It  is  a 
principle  which  underlies  every  reasonable 
exercise  of  the  police  power,  that  private 
rights  must  yield  to  the  common  welfare. 

Neither  is  the  statute  an  unjust  discrimi- 
nation against  the  class  of  persons  named 
therein.  The  power  of  classification  is, 
within  reasonable  bounds,  with  the  legisla- 
ture, subject  to  judicial  review.  Bacon  v. 
Walker,  supra;  Farmers'  &  M.  Ins.  Co.  v. 
Dobncy,  189  U.  S.  301,  47  L.  ed.  821,  23 
Sup.  Ct.  Rep.  565;  Orient  Ins.  Co.  v.  Daggs, 
172  U.  S.  557,  43  L.  ed.  552,  19  Sup.  Ct. 
Rep.  281 ;  Ozan  Lumber  Co.  v.  Union  County 
Nat.  Bank,  207  U.  S.  256,  52  L.  ed.  197,  28 
Sup.  Ct.  Rep.  89.  The  legislature  in  framing 
this  statute  met  a  condition  which  existed, 
and  not  an  imaginary  or  improbable  one. 
The  class  of  drummers  or  solicitors  men- 
tioned in  the  act  are  doubtless  the  only  ones 
who  ply  their  vocation  to  any  extent  on 
railroad  trains.  It  is  rare  that  the  commer- 
cial drummer  finds  opportunity  to  meet  cus- 
tomers and  solicit  trade  on  trains.  There- 
fore the  lawmakers  deemed  it  unnecessary 
to  legislate  against  an  occasional  act  of  that 
kind. 

Affirmed. 

Wood,  J.,  dissents. 

Affirmed  by  Supreme  Court  of  the  United 
States,  April  i,  1910. 


CALIFORNIA  SUPREMS  COURT. 

PASS   SCHOOL   DISTRICT  OF  LOS  AN- 
GELES COUNTY,  Appt., 

V. 

HOLLYWOOD  CITY   SCHOOL  DISTRICT 
OF  LOS  ANGELES  COUNTY,  Respt. 

(166  Cal.  416,  106  Pac.  122.) 

School  —  division  of  district  —  property 
rights. 

1.  A    school    district    loses    title    to    its 
schoolhouse  and  lot  by  the  cutting  off  from 
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it,  and  placing  in  another  district^  the  ter- 
ritory in  which  they  are  located. 

Same  —  due  process  of  law. 

2.  A  school  district  is  not  deprived  of 
its  property  without  due  process  of  law  by 
a  statute  transferring  its  schoolhouse  and 
lot  to  another  district,  together  with  the 
territory  in  which  they  are  located,  since  it 
holds  such  property  merely  as  trustee  for 
the  state. 

(November  1,  1909.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Los  Angeles 
County  in  defendant's  favor,  and  from  an 
order  denying  a  new  trial,  in  an  action 
brought  to  quiet  title  to  certain  school  prop- 
erties.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  Cole  for  appellant. 

Messrs.  Robert  Young  and  Hanson  & 
Heath,  for  respondent: 

The  public  school  system  is  the  creature 
of  the  state. 

Kennedy  v.  Miller,  97  Cal.  431,  32  Pac. 
558. 


Each  school  district  is  a  public  and  quasi 
municipal  corporation. 

Hughes  V.  Ewing.  93  Cal.  414,  28  Pac. 
1067;  Kennedy  v.  Miller,  97  Cal.  432,  32 
Pac.  558 ;  Skelly  v.  Westminster  School  Dist. 
103  Cal.  652,  37  Pac.  643;  Mayrhofer  v. 
Board  of  Education,  89  Cal.  110,  23  Am. 
St.  Rep.  451,  26  Pac.  646;  Witter  v.  Mis- 
sion School  Dist.  121  Cal.  350,  66  Am.  St. 
Rep.  33,  53  Pac.  905. 

School  districts  are  public  corporations 
changeable  at  the  will  of  the  legislature. 

Hughes  V.  Ewing,  supra;  Bay  View  School 
Dist.  V.  Linscott,  99  Cal.  27,  33  Pac.  781; 
1  Dill.  Mun.  Corp.  pp.  54,  64. 

Upon  the  incorporation  of  the  city  of 
Hollywood,  and  the  coincident  creation  of 
the  Hollywood  city  school  district,  the  juris- 
diction of  the  former  Pass  school  district 
over  the  portion  of  its  territory  so  included 
within  the  former  district  ceased  and  deter- 
mined at  the  time  such  incorporation  and 
creation  took  place. 

Hughes  V.  Ewing,  93  Cal.  417,  28  Pac. 
1067;  Bay  View  School  Dist.  v.  Linscott, 
supra;  People  ex  rel.  Beckwith  v.  Board  of 


Note.  —  Effect  of  changing  hounda- 
riea  of  school  district  upon  rights  in 
real  property. 

When  new  school  districts  are  formed  by 
abolishing  old  ones,  the  legal  title  to  exist- 
ing schoolhouses  vests  in  the  territory  in 
which  they  happen  to  fall.  School  Dist.  No. 
1  V.  Richardson,  23  Pick.  62;  School  Dist. 
No.  6  V.  Tapley,  1  Allen,  49.  School  Dist 
No.  1  V.  Richardson,  supra,  was  followed  in 
Whitmore  v.  Hogan,  22  Me.  564,  which  was 
an  action  on  a  promissory  note  given  in  pay- 
ment for  a  schoolhouse,  and  the  authority 
of  the  district  selling  it  came  in  question. 

Where  a  town  is  incorporated  within  the 
territory  of  a  school  township,  the  former, 
as  a  school  corporation,  succeeds  to  the  con- 
trol of  educational  matters,  and  to  the  title 
to  real  property  held  by  the  township  for 
school  purposes.  Allen  School  Twp.  v. 
Macy  School  Town,  109  Ind.  559,  10  N.  E. 
578. 

In  Carson  ▼.  State,  27  Ind.  465,  it  ap- 
peared that  a  schoolhouse  stood  within  the 
boundaries  of  a  township,  upon  land  given 
in  trust  for  school  purposes,  and  it  was  held 
that,  upon  the  incorporation  of  a  town 
within  the  township,  which  took  in  the 
school  property,  the  control  of  tnat  prop- 
erty passed  to  the  town. 

Real  property  conveyed  to  the  trustee  of 
a  school  district  of  a  township,  and  his  suc- 
cessors in  office  forever,  for  school  purposes 
exclusively,  and  which  passed  to  the  pos- 
session of  the  township  upon  its  incorpora- 
tion, for  school  purposes,  likewise  passes  to 
a  town  upon  its  incorporation  within  the 
limits  of  the  township,  and  including  the 
school  property.  Leesburgh  v.  Plain  School 
Twp.  86  Ind.  682. 

It  was  held  in  Latonia  Graded  School 
M  L.R.A.(N.S.) 


Dist.  No.  12  V.  Board  of  Education,  29  Ky. 
L.  Rep.  391,  93  S.  W.  590,  that  school  build- 
ings within  a  city,  but  under  the  control  of 
a  school  district  part  of  which  was  with- 
out the  city  limits,  passed  to  the  control  of 
the  board  of  education  of  a  city,  upon  its 
becoming  fourth  class,  establishing  its  own 
school  system,  and  legally  creating  its  board 
of  education  which  was  empowered  to  hold 
the  title  to  all  property  in  use  for  school 
purposes. 

In  Board  of  Education  v.  Board  of  Edu- 
cation, 30  W.  Va.  424,  4  S.  E.  040,  it  was 
held  that,  upon  the  formation  of  a  new 
school  district  by  the  division  of  an  old 
one,  the  latter  held  all  the  corporate  prop- 
erty within  its  limits,  while  the  former,  c»r 
new  district,  was  entitled  to  such  property 
of  the  old  district  as  fell  within  its  bounds. 

And  in  VVilhite  v.  Mansfield  (Okla.)  99 
Pac.  1087,  upon  the  formation  of  a  new 
county  from  the  territory  of  an  existing 
county,  it  was  held  that  a  county  high  school 
located  within  the  territory  detached  from 
the  parent  county  became  the  property  of 
the  new  county. 

It  was  held  in  School  Comrs.  v.  Center 
Twp.  143  Ind.  391,  42  N.  E.  808,  that  a 
city,  upon  annexing  that  part  of  a  school 
township  containing  a  school  house  and  lot, 
takes  the  property  free  from  any  liability 
for  its  value,  or  for  unpaid  indebtedness  of 
such  township  incurred  in  securing  such 
school  property,  where  there  is  statutory 
provision  vesting  the  school  property  of  a 
school  township  in  a  town  or  city  upon  the 
annexation  of  that  part  of  the  township  in- 
cluding such  property. 

In  Connor  v.  Board  of  Education,  10 
Minn.-  439,  Gil.  352,  a  city,  upon  taking  into 
its  limits  a  lot  bargained  and  sold,  and  to 
be  deeded,  upon  payment  of  the  purchase 
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Education,  55  Cal.  336;  Wetmore  ▼.  Oak- 
land, 99  Cal.  151,  33  Pac.  769;  Earle  v. 
Board  of  Education,  55  Cal.  494;  Sinnott 
▼.  Colombet,  107  Cal.  190,  28  LJI.A.  594, 
40  Pac.  329;  Prescott  v.  Lennox,  100  Tenn. 
591,  47  S.  W.  181;  Leesburgh  ▼.  Plain  School 
Twp.  86  Ind.  582;  WeUington  v.  Welling- 
ton Twp.  46  Kan.  222,  26  Pac.  415;  Allen 
School  Twp.  V.  Macy  School  Town,  109  Ind. 
559,  10  N.  E.  578;  Newpoint  Lodge  v.  New- 
point,  138  Ind.  141,  37  N.  E.  650;  Whit- 
more  v.  Ilogan,  22  Me.  564;  School  Comrs. 
V.  Center  Twp.  143  Ind.  391,  42  N.  E.  808; 
McGurn  v.  Board  of  Education,  133  111.  122, 
24  N.  E.  529;  North  Hempstead  v.  Hemp- 
stead, 2  Wend.  109;  Hartford  Bridge  Co.  v. 
East  Hartford,  16  Conn.  171;  Washington 
County  V.  Weld  County,  12  Colo.  154,  20 
Pac.  273;  Board  of  Education  v.  Board  of 
Education,  30  W.  Va.  430,  4  S.  E.  640;  15 
Am.  &  Eng.  Enc.  Law,  pp.  1023,  1024;  School 
Dist.  No.  1  V.  Richardson,  23  Pick.  68;  Lynn 
y.  Nahant,  113  Mass.  433;  Chickasaw  Coun- 
ty ▼.  Sumner  County,  58  Miss.  619;  Vernon 
School  Dist.  V.  Board  of  Education,  125  Cal. 
596,  58  Pac.  175. 


Title  to,  and  right  to  possession  and  use 
of,  the  school  property,  passed,  as  the  Pass 
school  district  did  not  hold  it  aa  an  indi- 
vidual for  general  purposes,  but  simply  as 
trustee  for  the  state,  for  its  public  schools. 

Vernon  School  Dist,  v.  Board  of  Educa- 
tion, supra;  Johnson  v.  San  Diego,  109  Cal. 
477,  30  L.R.A.  178,  42  Pac.  249;  Allen  School 
Twp.  V.  Macy  School  Town,  supra;  Los 
Angeles  County  v.  Orange  County,  97  Cal. 
331,  32  Pac.  316;  Newpoint  Lodge  v.  New- 
point,  supra;  Carson  v.  State,  27  Ind.  465; 
Leesburgh  v.  Plain  School  Twp.  and  Bay 
View  School  Dist.  v.  Linscott,  supra;  Lara- 
mie County  V.  Albany  County,  92  U.  S.  307, 
23  L.  ed.  552;  Dill.  Mun.  Corp.  4th  ed.  §  188, 
p.  438, 1  Dili.  Mun.  Corp.  p.  64;  Mt.  Pleasant 
V.  Beckwitl:,  100  U.S.  525,  25  L.  ed.  701; 
School  Directors  v.  Ashland,  87  Wis.  533, 
58  N.  W.  377;  McGovem  v.  FairchiJd,  2 
Wash.  479,  27  Pac.  173;  Board  of  Education 
V.  Board  of  Education,  supra;  Bulmer's  Es-  «^ 
tate,  59  Cal.  131;  Kennedy  v.  Miller,  97 
Cal.  437,  32  Pac.  558;  Hughes  v.  Ewing,  93 
Cal.  414,  28  Pac.  1067. 

The  transfer  did  not  deprive  plaintiff  of 


price,  to  a  school  district  of  which  it  was 
then  a  part,  was  held  liable  for  the  com- 
pletion of  the  transaction. 

And,  as  between  the  heirs  of  a  grantor 
and  trustees  of  a  school  district  to  whom 
was  conveyed  a  piece  of  property  and  to 
their  successors  in  office,  for  the  erection  of 
8  Bchoolhouse,  it  was  held  in  Curtis  v.  Board 
of  Education,  43  Kan.  138,  23  Pac.  08,  that 
the  severance  of  that  part  of  the  school  dis- 
trict in  which  the  property  was  situated, 
and  its  addition  to  an  incorporated  city,  did 
not  warrant  a  forfeiture,  the  school  authori- 
ties of  the  city  being  in  fact  the  successors 
in  office  of  the  trustees  of  the  district. 

See  also  McGurn  v.  Board  of  Education, 
133  III.  122,  24  N.  E.  629,  and  Cravener  v. 
Board  of  Education,  133  111.  145,  24  N.  E. 
532,  where  the  provisions  of  a  statute  for 
the  annexation  of  adjacent  territory  to  the 
city  of  Chicago  were  apparently  conceded 
to  vest  the  legal  title  to  the  school  prop- 
erty in  that  territory  in  the  city,  the  point 
of  contention  being  the  control  and  man- 
agement of  the  school  alTected. 

But  it  has  been  held  that  the  extension 
of  a  city's  limits  so  as  to  take  in  part  of 
an  adjoining  school  district,  including  a 
schoolhouse,  does  not  devest  the  district  of 
its  property  in  such  schoolhouse.  Winona 
V.  School  Dist.  No.  82,  40  Minn.  13,  3  L.R.A. 
46,  12  Am.  St.  Rep.  687,  41  N.  W.  539; 
Reckert  v.  Peru,  60  Ind.  473. 

That  the  annexation  of  part  of  a  town- 
ship to  a  city  or  town  should  cause  the  ti- 
tle to  schoolhouses  and  lots  within  the  an- 
nexed territory  to  vest  in  the  city  or  town 
was  said,  in  Ileizer  v.  Yohn,  37  Ind.  415, 
to  be  unsupported  by  reason,  and  in  that 
case  at  least  destitute  of  equity,  the  court 
saying:  "The  money  with  which  the  prop- 
erty was  purcliased  and  the  houses  erected 
26  L.R.A.(N.S.) 


was  raised  by  a  tax  upon  the  people  of  the 
township,  and  more  than  half  of  those  for 
whose  use  the  property  was  acquired  are 
still  outside  of  the  city.  If  the  property 
shall  be  adjudged  to  belong  to  the  city, 
these  persons  must  lose  what  they  have 
thus  paid.  On  the  other  hand,  if  the  prop- 
erty shall  be  declared  to  belong  to  the  town- 
ship, it  is  only  adjudging  that  the  title  re- 
mains where  it  was  vested,  and  that  those 
who  have  become  an  integral  part  of  another 
and  distinct  corporation  have  ceased  there- 
by to  have  any  interest  in  it." 

Citing  School  Dist.  No.  1  v.  Richardson, 
supra,  it  was  held  in  Whittier  v.  Sanborn, 
38  Me.  32,  that  the  mere  alteration  of  the 
lines  of  a  school  district  does  not  devest  the 
district  of  its  property  in  its  schoolhouse  be- 
cause it  falls  without  the  newly  established 
lines  of  such  district. 

Statutory  provision  vesting  all  property, 
real  and  personal,  held  by  any  board  of  edu- 
cation or  the  council  of  any  municipal  cor- 
poration, for  the  use  of  public  or  common 
schools  in  any  district,  in  the  board  of  edu- 
cation having  jurisdiction  and  control  of  the 
schools  in  such  district,  cannot  be  so  con- 
strued as  to  vest  the  title  to  school  prop- 
erty owned  by  a  township,  and  located  in 
one  of  the  subdistricts,  in  such  district,  upon 
its  incorporation  as  a  village,  where  such 
school  property  was  used  as  a  public  school 
of  higher  grade  than  primary,  for  the  bene- 
fit of  the  whole  township.  Board  of  Educa- 
tion V.  Board  of  Education,  46  Ohio  St. 
596,  22  N.  E.  641. 

In  Board  of  Education  v.  School  Dist.  No. 

7,  45  Kan.  560,  26  Pac.  13,  part  of  a  school 

district  with  a  schoolhouse  was  taken  into 

!  a  city,  and,  in  an  action  by  the  board  of 

I  education  of  the  latter,  an  order  of  injune- 

1  tion  restraining  the  school  district  from  in- 
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its  property  without  due  process  of  law. 

Johnson  v.  San  Diego,  109  Cal.  468,  30 
L.R.A.  178,  42  Pac.  249;  Los  Angeles  County 
v.  Orange  County  and  Hughes  y.  Ewing, 
supra. 

Hensliaw,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  to  quiet  title  to 
a  piece  of  land,  and  the  schoolhouse  thereon, 
formerly  within  the  limits  of  plaintiff  school 
district,  and  used  by  the  district  for  public 
school  purposes.  Judgment  passed  for  de- 
fendant school  district,  and  from  that  judg- 
ment, and  from  the  order  denying  its  mo- 
tion for  a  new  trial^  plaintiff  appeals. 

The  facts  are  stipulated,  subject,  as  to 
some  of  them,  to  objections  touching  their 
admissibility.  From  these  facts  it  appears 
that  plaintiff  for  many  years  past  has  been, 
and  still  is,  a  school  district  of  Los  Angeles 
county.  In  1889  the  real  property  in  con- 
troversy was  deeded  to  the  trustees  of 
plaintiff  "to  be  used  as  a  schoolhouse,  lot, 
and  grounds."  For  such  purposes  plaintiff 
held  and  used  the  property  until  in  Novem- 
ber, 1903,  when  the  city  of  Hollywood  was 
incorporated,  with  which  incorporation  came 
into  existence  the  Hollywood  city  school 
district,  defendant  herein.  The  school  prop- 
erty in  question  was  included,  on  the  incor- 
poration of  the  city  of  Hollywood  and  the 
organization  of  the  Hollywood  city  school 
district,  within  the  corporate  limits  of  the 
latter,  and  is  still  included  therein.  The 
remaining  portion  of  the  Pass  school  dis- 
trict, not  within  the  corporate  limits  of  the 
city  of  Hollywood,  continued  as  a  school 
district,  under  the  name  of  the  Pass  school 
district.  No  petition  has  been  filed  on  be- 
half of  the  existing  Pass  school  district,  for 
annexation  to  the  Hollywood  city  school 
district,  as  provided  by  §  1576  of  the 
Political  Code.  The  question  presented  may 
be  thus  stated:  What,  under  the  indicated 
circumstances,  is  the  disposition  made  by 
the  law  of  the  real  property  of  such  cor- 
poration owned  and  used  for  the  corporate 
purposes,  when,  by  a  change  in  the  bounda- 
ries, that  property  falls  within  the  terri- 


torial limits  of  a  new  corporation  organized 
for  identical  purposes?  Or,  wording  it  dif- 
ferently, did  the  title,  dominion,  power,  and 
control  over  the  land  in  controversy,  pass  to 
the  Hollywood  city  school  district,  or  did 
they  remain  where  formerly  they  had  been, 
with  the  Pass  school  district?  So  far  as 
this  state  is  concerned,  this  question  would 
seem  to  have  been  conclusively  answered  in 
favor  of  respondent,  by  such  cases  as  Lo.s 
Angeles  County  v.  Orange  County,  97  Cal. 
329,  32  Pac.  316;  Johnson  v.  San  Diego, 
109  Cal.  468,  30  L.R.A.  178,  42  Pac.  249, 
and  Vernon  School  Dist.  v.  Board  of  Edu- 
cation, 125  Cal.  593,  58  Pac.  175.  The  last 
case  is  directly  in  point.  It  was  an  action 
brought  to  quiet  title  by  the  Vernon  school 
district  to  lands  used  for  public  school  pur- 
poses originally  within  the  territorial  limits 
of  the  district,  but  subsequently,  by  annexa- 
tion, falling  within  the  corporate  limits  of 
the  city  of  Los  Angeles.  It  is  there  said 
that,  "in  the  absence  of  statutory  provi- 
sions governing  the  ownership  of  municipal 
property,  upon  the  division  of  a  municipali- 
ty, municipal  property  consisting  of  real 
estate  belongs  to  the  municipality  within 
which  it  is  located  by  the  division."  The 
judgment  of  the  trial  court  so  decreeing  was 
upheld.  But  appellant  argues  that  this  de- 
cision should  be  reconsidered;  that  it  does 
violence  to  its  constitutional  rights,  in  de- 
priving it  of  property  without  due  process 
of  law;  that  it  works  great  injustice;  and 
that  it  is  contrary  to  the  law  as  laid  down 
in  the  best-considered  cases.  Because  of  the 
earnestness  with  which  these  pleas  are  ad- 
vanced, and  of  the  brevity  with  which  the 
subject  was  treated  in  the  Vernon  Case, 
more  amplified  discussion  of  the  question 
may  not  be  amiss. 

School  districts  of  this  state  are  public 
quasi  municipal  corporations.  Hughes  ▼. 
Ewing,  93  Cal.  414,  28  Pac.  1067;  Kennedy 
V.  Miller,  97  Cal.  429,  32  Pac.  558.  Subject 
to  such  constitutional  limitations  as  may 
exist,  the  power  of  the  legislature  over  these 
public  municipal  corporations  is  plenary.  It 
may  divide,  change,  or  abolish  them  at 
pleasure.     Hughes    v.    Ewing,   supra;    Bay 


terfering  with  the  school  property  was  ob- 
tained, and  vacated  on  motion.  On  affirm- 
ing the  trial  court  in  vacating  this  injunc- 
tion, it  was  said:  "As  we  have  said,  there 
is  no  provision  of  the  statute  that  provides 
for  an  adjustment  of  the  rights  of  the  board 
of  education  and  the  officers  of  the  school 
district  in  a  case  of  this  kind.  We  cannot 
say,  as  a  matter  of  law,  that  the  board  of 
education  or  the  city  became  the  owner  of 
the  schoolhouse  by  reason  of  its  being  taken 
into  the  city  by  an  extension  of  Its  limits. 
There  ought  to  have  been  some  adjustment 
of  property  rights  between  the  parties,  but, 
as  the  case  stands,  we  could  not  reverse  the 
20  L.R.A.(N.S.) 


judgment  of  the  court  below,  except  upon 
the  theory  that  school  district  No.  7  had 
been  devested  of  its  ownership  of  the  school- 
house,  by  reason  of  its  absorption  by  the 
citv  by  the  extension,  and  this  we  cannot 
do." 

There  are  numerous  decisions  closely  con- 
nected with  the  point  of  this  note,  involvinc; 
the  apportionment  of  school  property  and 
the  adjustment  of  compensation  for  the 
same,  upon  the  division  of  school  districts, 
but  these  cases,  governed  by  special  statu- 
tory direction  for  apportionment  and,  in 
many  instances,  by  mere  questions  of  inter- 
pretation,  have  not  been   included. 
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View  School  Dist.  v.  Linscott,  99  Cal.  27, 
33  Pac.  781;  1  Dill.  Mun.  Corp.  p.  54.  By 
the  legal  annexation  of  the  land  in  con- 
troversy to  the  city  of  Hollywood  and  the 
Hollywood  city  school  dis(trict  (which  latter, 
by  virtue  of  §  1576,  Pol.  Code,  sprang  at  the 
same  time  into  existence),  the  power  of  the 
Pass  scliool  district  to  use  this  property  for 
school  purposes  undoubtedly  came  to  an 
end;  for,  by  §  1617  of  the  Political  Code, 
the  management  and  c9ntrol  of  school  prop- 
erty within  their  district  is  vested  in  the 
trustees  of  the  district.  This  proposition, 
as  we  understand  it,  appellant  does  not  dis- 
pute. But  it  contends  that  title  to  this 
property  still  remained  in  the  plaintiff  dis- 
trict, with  the  correlative  rights  of  leasing 
or  selling  the  same. 

The  legislative  power  being  full  and  com- 
plete over  the  matter,  as  a  part  of  that 
power,  it  may  make  provision  for  the  divi- 
sion of  the  property  and  the  apportionment 
of  the  debts  of  the  old  corporation,  when  a 
portion  of  its  territory  and  public  property 
are  transferred  to  the  jurisdiction  of  another 
corporation.  But,  in  the  absence  of  such 
provision,  the  rule  of  the  common  law  ob- 
tains, anc  that  rule  le/\ves  the  property 
where  it  is  found,  and  the  debt  upon  the 
original  debtor.  Johnson  v.  San  Diego,  109 
Cal.  477,  30  L.R.A.  178,  42  Pac.  249;  School 
Directors  v.  Ashland,  58  N.  W.  377,  87  Wis. 
533.  Such  is  the  declaration  in  the  Vernon 
Case,  in  the  cases  of  Bay  View  School  Dist. 
V.  Linscott,  supra,  of  the  Supreme  Court  of 
the  United  States  in  Laramie  County  v. 
Albany  County,  92  U.  S.  307,  23  L.  ed.  552; 
Mt.  Pleasant  v.  Beckwith,  100  U.  S.  535, 
29  L.  ed.  704;  McGovern  v.  Fairchild,  2 
Wash.  47s»,  27  Pac.  173;  Board  of  Education 
▼.  Board  of  Education,  30  W.  Va.  424,  4 
S,  E.  640,  20  Am.  &  Eng.  Corp.  Cas.  11; 
Allen  School  Twp^  v.  Macy  School  Town, 
109  Ind.  559,  10  N.  E.  578;  Newpoint  Lodge 
V.  Newpoint,  138  Ind.  141,  37  N.  E.  650; 
Prescott  V.  Lennox,  100  Tenn.  591,  47  S.  W. 
181;  Bloomfield  Twp.  v.  Glen  Ridge,  54  N. 
J.  £q.  280,  33  Atl.  925,  928;  1  Dill.  Mun. 
Corp.  p.  64,  15  Am.  &  Eng.  Enc.  Law, 
p.  1023,  Wellington  v.  Wellington  Twp.  46 
Kan.  213,  26  Pac.  415,  and  of  cases  from 
many  other  jurisdictions. 

To  the  contention  that  a  transfer  of 
ownership  thus  accomplished  works  the  tak- 
ing of  property  without  due  process  of  law, 
it  should  be  sufficient  to  point  out  that,  in 
all  such  cases,  the  beneficial  owner  of  the 
fee  IS  the  state  itself,  and  that  its  agencies 
and  mandatories, — ^the  various  public  and 
municipal  corporations  in  whom  the  title 
rests, — are  essentially  nothing  but  trustees 
of  the  state,  holding  the  property  and  de- 
voting it  to  the  uses  which  the  state  itself 
directs.  The  transfer  of  title  without  due 
20  L.R.A.(N.S.) 


process  of  law,  of  which  appellant  so  bit- 
terly complains,  is  nothing  more,  in  effect, 
than  the  naming  by  the  state  of  other  trus- 
tees to  manage  property  which  it  owns,  and 
to  manage  the  property  for  the  same  iden- 
tical uses  and  purposes  to  which  it  was 
formerly  devoted.  In  point  of  law,  then, 
the  beneficial  title  to  the  estate  is  not 
affected  at  all.  All  that  is  done  is  to  trans- 
fer the  legal  title,  under  the  same  trust 
from  one  trustee  to  another.  In  this  sense 
the  trustees  of  the  Hollywood  city  school 
district  became,  by  operation  of  law,  suc- 
cessors to  the  trustees  of  the  Pass  school 
district,  as  is  directly  held  in  Allen  School 
Twp.  V.  Macy  School  Town,  supra,  where 
it  is  said:  ''It  is  also  now  a  well-recognized 
legal  inference  deducible  as  well  from  gen- 
eral principles  as  from  the  decided  cases, 
that,  under  the  Constitution  and  laws  of 
this  state,  public  school  property  is  held  in 
trust  for  school  purposes  by  the  persons  or 
corporations  authorized  for  the  time  bein;]^ 
to  control  such  property,  and  that  it  is  in 
the  power  of  the  legislature  to  provide  for 
a  change  in  the  trusteeship  of  such  property 
in  certain  contingencies  presumably  requir- 
ing such  a  change,  or,  indeed,  to  change  the 
trustee  of  that  class  of  property  whenever 
it  may  choose  to  do  so."  Even  if  such  well- 
established  principles  could  be  set  aside 
under  the  plea  that  they  work  injustice  in 
the  individual  case,  this  plea  here  presented 
is  without  merit.  The  state  is  profoundly 
interested  in  the  education  of  its  young,  but 
has  no  deep  concern  over  the  personality  of 
the  trustees  who  shall  administer  this  trust, 
so  long  as  the  administration  is  in  the 
orderly  form  of  law.  But  to  relieve  against 
the  possibility  of  injustice  being  worked  by 
the  operation  of  the  rule  which  might,  with- 
out recompense,  take  a  schoolhouse  away 
from  one  district  and  assign  it  to  another, 
this  state  has  made  explicit  provision  where- 
by the  use  of  the  school  under  the  changed 
conditions  may  still  be  open  to  the  children 
within  the  territory  to  which  it  originally 
belonged.  This  provision  is  found  in  §  1576 
of  the  Political  Code.  But  the  residents 
within  the  plaintiff  district  have  not  seen 
fit  to  avail  themselves  of  it.  We  are  unable 
to  perceive,  therefore,  that  the  rule  adopted 
in  this  state  either  works  injustice  to  plain- 
tiff, or  does  violence  to  any  of  its  constitu- 
tional rights.  Nor,  to  the  last  proposition 
which  appellant  urges,  namely,  that  the 
weight  of  authority  is  contrary  to  that  laid 
down  in  this  state,  can  assent  be  granted. 
The  authorities  which  he  cites  are  Winona 
V.  School  Dist.  No.  82,  40  Minn.  13,  3  L.R.A. 
46,  12  Am.  St.  Rep.  687,  41  N.  W.  539; 
Board  of  Education  v.  School  Dist.  No.  7, 
45  Kan.  560,  26  Pac.  13;  21  Am.  &  Eng. 
Enc.  Law,  1st  ed.,  Title  "Schools,"  p.  791. 
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The  Minnesota  case  unquestionably  holds 
with  appellant's  contention^  but  it  stands  in 
single  opposition  to  an  otherwise  unbroken 
current  of  authority.  In  this  connection  we 
have  heretofore  cited  the  decisions  of  the 
Supreme  Court  of  the  United  States  and  of 
many  sister  states,  with  the  text  writers 
thereon.  The  Minnesota  case  is  expressly 
disapproved  in  Bloomfield  Twp.  v.  Glen 
Ridge,  and  in  Prescott  v.  Lennox,  supra. 
The  language  of  the  supreme  court  of  Kan- 
sas in  Board  of  Education  y.  School  Dist. 
No.  7  is  obiter f  and  later  was  expressly  dis- 
approved in  Wellington  v.  Wellington  Twp. 
supra,  where  that  state  adopts  the  accepted 
rule.  The  declaration  in  the  first  edition  of 
the  Am.  &  Eng.  Enc.  of  Law,  under  the 
head  of  ^"Schools,"  is  modified  in  the  second 
edition,  where  the  rule  adopted  in  Minneso- 
ta is  set  forth  upon  the  authority  of  Winona 
y.  School  Dist.  No.  82,  supra,  and  other  Min- 
nesota cases,  but  where  also  it  is  declared: 
"On  the  other  hand,  it  has  been  held  that 
the  common  law  leaves  the  property  where 
it  is  found,  and  that,  in  the  absence  of 
special  legislation  to  the  contrary,  a  new 
school  district  which  is  organized  from  ter- 
ritory detached  from  an  old  school  district 
will  not  be  required  to  pay  anything  to  the 
old  district  on  account  of  schoolhouses  or 
schoolhouse  sites  or  any  real  estate  what- 
ever belonging  to  the  old  school  district  and 
situated  in  the  new  district."  [25  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  38].  Moreover, 
in  the  fifteenth  volume  of  the  same  learned 
work,  at  page  1023,  it  is  said:  "The  old 
corporation  will  hold  all  the  corporate  prop- 
erty within  her  new  limits,  .  .  .  and 
the  new  corporation  will  hold  all  the  prop- 
erty falling  within  her  boundaries,  to  which 
the  old  corporation  will  have  no  claim." 

The  judgment  and  order  appealed  from 
are  therefore  affirmed. 

We  concur:    Melvin,  J.;  Lorigan,  J. 

Petition  for  rehearing  denied  December  1, 
1909. . 
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V. 

FRED  J.  FRANKLIN,  Respt 
(40  Mont  348,   106  Pac.  353.) 

Divorce  —  laches  —  denial. 

The  court  must  enforce  of  its  own  mo- 
tion, although  defendant  makes  default,  a 
provision  in  a  statute  authorizing  divorces, 
that  a  divorce  must  be  denied  when  the 
cause  is  conviction  of  felony,  unless  the  ae- 
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tion   is   commenced  within  a  certain  time 
after  final  judgment  and  sentencOi 

.    (January  19,  1910.) 

APPEAL  by  plaintiff  from  ft  Judgment  of 
the  District  Court  for  CoBter  Oounty 
dismissing  an  action  for  divorce.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.   Milburn  St  Hunter  for  appel- 
lant. 

Brantly,  Ch.  J.,  delivered  the  opinion 
of  the  court; 

Action  for  a  decree  dissolving  the  bonds 
of  matrimony  between  plaintiff  and  defend- 
ant. The  complainant  was  filed  on  May  28, 
1909.  The  cause  of  action  stated  is  that 
defendant  was,  on  May  26,  1906,  by  a  judg- 
ment of  the  district  court  of  Dawson  county, 
duly  convicted  of  a  felony,  to  wit,  forgery, 
and  sentenced  to  a  term  of  years  in  the 
state  prison,  where  he  is  undergoing  his 
punishment.  The  defendant,  having  been 
duly  and  regularly  served  with  process,  suf- 
fered default.  When  the  plaintiff  offered 
evidence  to  establish  her  cause  of  iction, 
the  court,  upon  inspection  of  the  complaint, 
concluded  that  since  the  action  had  not  beeu 
brought  within  two  years  from  the  date  of 
the  judgment  of  conviction,  and  no  excuse 
was  alleged  as  a  reason  why  it  had  not  been 
brought  within  two  years,  the  plaintiff  was 
not  entitled  to  relief.  Judgment  was  there- 
upon rendered  and  entered  dismissing  the 
action.  Plaintiff  has  appealed,  and  submits 
the  question  whether  this  action  was  proper 
in  the  absence  of  an  answer  pleading  special- 
ly in  bar  the  provision  of  §  3670,  Rev.  Codes. 
This  provision  is:  *'A  divorce  must  be  de- 
nied: .  .  .  (2)  When  the  cause  is  con- 
viction of  felony,  and  the  action  is  not 
commenced  before  the  expiration  of  two 
years  after  final  judgment  and  sentence." 
The  argument  is  that  this  provision  is  a 


Note,  —  Duty  of  court,  in  absence  of 
objection  hy  defendant,  to  dismiss 
suit  for  divorce  because  not  brought 
within  the  time  allowed  by  st^itutc 
after  cause  g^'^cn. 

Only  cases  are  here  considered  in  which 
there  was  a  statute  regulating  the  time 
W4thin  which  actions  for  divorce  should  be 
brought,  and  docs  not  include  cases  in  which 
the  effect  of  laches  was  considered  in  the 
absence  of  statute. 

The  rule  laid  down  in  Franklin  v. 
Fbankun  that  the  court  may  dismiss  a  suit 
for  divorce  because  not  brought  within  the 
time  allowed  by  statute  after  cause  given, 
although  the  aefendant  did  not  raise  or 
plead  the  objection,  finds  support  in  Val- 
leau  ▼.  Valleau,  6  Paige,  207,  and  Dutcher 
v.  Dutcher,  39  Wis.  651. 

In  Valleau  y.  Valleau,  supra,  it  was  held 
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mere  limitation  as  to  the  time  within  which 
the  action  may  be  brought;  that  §  6475, 
Rev.  Codes,  provides  that  the  objection  that 
the  action  was  not  commenced  within  the 
time  limited  can  be  taken  only  by  answer; 
and  that,  since  the  defendant  interposed  no 
defense,  the  court  had  no  power  to  deny 
relief  sua  sponte.  We  are  not  aided  in  the 
determination  of  the  question  involved  by 
brief  or  argument  on  behalf  of  defendant; 
and  public  policy,  which  must  always  be 
taken  into  account  in  actions  of  this  char- 
acter, is  not  referred  to  in  the  brief  of  the 
plaintiff. 

Upon  the  theory  that  an  action  for  divorce 
is  an  action  to  adjust  private  rights  merely, 
the  position  of  counsel  would  be  correct;  for 
if  the  provision  quoted  above  is  to  be  re- 
garded as  a  limitation  upon  the  enforcement 
of  a  private  right  in  which  the  public  has  no 
concern,  it  is  left  to  the  option  of  the  de- 
fendant to  avail  himself  of  it  or  not,  as  he 
pleases.  But  the  state  makes  itself  a  party 
to  every  marriage,  in  that  it  requires  the 
contract  to  be  entered  into  before  officers 
designated  by  itself,  or  by  the  mutual  and 
public  assumption  by  the  parties  of  the 
marriage  relation.  Rev.  Codes,  §  3607.  The 
consent  of  the  parties  is  necessary,  and  to 
this  extent  the  assumption  of  the  relation 
may  be  said  to  depend  upon  private  con- 
tract; but,  when  the  status  of  the  parties 
has  once  been  established,  it  is  to  the  inter- 
est of  the  state  that  it  be  permanent.  Upon 
this  condition  depends  the  home,  upon  the 


preservation  of  which,  in  turn,  depends  good 
citizenship  and  the  permanency  of  a  repub- 
lican form  of  government.  The  state  there- 
fore favors  the  institution  of  marriage.  For 
the  same  reason  it  is  not  favorable  to  di- 
vorces, and  permits  them  only  when  the 
relations  of  the  parties  become  such  that 
the  interest  of  the  public,  as  well  as  of  their 
own,  requires  that  they  be  permitted  to 
reassume  their  independence.  It  rests  exclu- 
sively with  the  legislature  to  prescribe  the 
grounds  upon  which  divorces  may  be 
granted,  and  also  to  prescribe  such  condi- 
tions as  to  residence  of  the  parties  within 
the  jurisdiction,  and  such  limitations  as  to 
the  time  within  which  actions  may  be 
brought,  to  secure  them,  as  it  deems  public 
policy  requires.  Deyoe  v.  Superior  Ct.  140 
Cal.  476,  98  Am.  St.  Rep.  73,  74  Pac.  28; 
Dennis  v.  Dennis,  68  Conn.  186,  34  L.R.A. 
449,  57  Am.  St.  Rep.  95,  36  Atl.  34; 
Dutcher  v.  Dutcher,  39  Wis.  651;  14  Cyc. 
Law  &  Proc.  p.  577;  1  Nelson,  Div.  &  Sep. 
§  8.  And  the  doctrine  is  generally  recog- 
nized that  such  an  action  is  not  a  mere  con- 
troversy between  private  parties,  but  that 
the  state  is  interested  as  an  adverse  party 
so  far  as  to  oppose  the  granting  of  a  decree 
unless  a  case  is  made  which  comes  within 
the  rules  prescribed  by  the  statute. 

In  Bordeaux  v.  Bordeaux,  32  Mont.  159, 
80  Pac.  6,  this  court  said:  **An  action  for 
divorce  is  peculiar  in  its  nature,  in  that,  be- 
sides the  interests  of  the  parties  involved, 
the  public  is  also  interested,  and  for  this 


that  where  a  statute  provides  that  acquies- 
ence  by  a  husband,  for  a  certain  period,  in 
his  wife's  living  in  adultery  with  another, 
shall  be  a  bar  to  his' action  for  divorce,  and 
it  appears  from  the  evidence  presented  by 
the  husband  himself  that  the  period  has 
run,  a  divorce  will  be  denied  even  though 
the  action  is  undefended. 

And  in  Dutcher  v.  Dutcher,  supra,  it  was 
held  that  under  a  statute  providing  that  the 
court  may  deny  a  divorce  "when  there  shall 
have  been  no  express  forgiveness  and  volun- 
tary cohabitation  of  the  parties,  but  the  ac- 
tion shall  not  have  been  brought  within 
three  j^ears  after  the  discovery  by  the  plain- 
tiff of  the  offense  chared,"  a  failure  of 
the  defendant  to  set  up  the  bar  of  the  stat- 
ute is  a  waiver  of  his  rights  under  it;  but 
that,  nevertheless,  questions  of  policy  are 
also  involved  in  divorce,  and  the  court  of 
its  own  motion  may  deny  a  divorce  on  the 
ground  that  the  time  for  bringing  the  action 
has  elapsed,  notwithstanding  the  failure  of 
the  defendant  to  plead  such  statute. 

The  question  of  the  bar  of  the  statute  is 
not  raised  merely  by  a  general  denial.    Ibid. 

But  the  contrary  has  been  held  in  Bihin 
v.  Bihin,  17  Abb.  Pr.  19,  and  Kaiser  v. 
Kaiser,  16  Hun,  602,  mentioned  in  the  opin- 
ion. 

In  Bihin  v.  Bihin,  supra,  it  was  held  tlint 
a  provision  of  the  Code  of  Procedure,  that 
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the  objection  that  an  action  was  not  com- 
menced within  the  time  limited  can  only 
be  taken  by  answer,  is  applicable  to  actions 
for  limited  divorce. 

And  hence  where  the  statute  limiting  the 
time  for  bringing  action  was  not  set  up  as  a 
defense  to  a  complaint  averring  acts  of  cru- 
elty committed  more  than  ten  years  prior  to 
the  commencement  of  the  action,  with  par- 
ticulars of  time,  evidence  of  such  cruelty  is 
admissible.     Ibid. 

So,  also,  in  Kaiser  v.  Kaiser,  supra,  it  was 
held  that  a  statute  providing  that  a  suit 
to  annul  a  marriage  on  the  grounds  of 
physical  incompetency  "shall,  in  all  cases, 
be  brought  within  two  years  from  the 
solemnization  of  the  marriage,"  is  a  statute 
of  limitation,  and  that  if  the  objection  is 
not  set  up  in  the  answer,  it  is  waived. 

Since  the  right  to  a  divorce  is  derived 
from  statute,  it  would  seem  that  a  provision 
in  a  divorce  law,  that  no  divorce  shall  be 
granted  unless  action  therefor  shall  be 
brought  within  a  certain  time  after  the 
commission  of  the  alleged  offense,  should  be 
regarded  in  the  light  of  a  proviso  attached 
to  each  cause  for  divorce  allowed  by  stat- 
ute, and  acting  as  a  limitation  of  its  scope, 
and  hence  that  a  failure  to  raise  the  ob- 
jection is  not  a  subject  of  waiver  any  more 
j  than  is  a  cause  not  given  by  statute,  and 
•  not  objected  to. 
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reason  the  conscience  of  the  court  is  ap- 
pealed to  by  this  interest  not  to  permit  the 
divorce  unless  the  facts  presented  on  the 
whole  record  justify  it."  This  was  said  with 
reference  to  the  defense  of  condonation,  not 
specially  pleaded  but  appearing  from  the 
evidence  as  a  whole.  The  same  principle  is 
recognized  in  the  case  of  Rumping  v.  Rum- 
ping,  36  Mont.  39,  12  L.R.A.(N.S.)  1197,  91 
Pac.  1057,  wherein  the  court  had  under  con- 
sideration §  3674  of  the  Revised  Codes, 
which  prohibits  the  granting  of  a  divorce 
unless  the  plaintiff  has  been  a  resident  of 
the  state  for  one  year  next  preceding  the 
bringing  of  the  action.  There  the  allegation 
of  residence  was  held  to  be  not  a  matter  of 
defense,  but  a  fact  necessary  to  be  alleged 
by  the  plaintiff  to  confer  jurisdiction  upon 
the  court,  and  that  it  was  the  duty  of  the 
court  to  make  inquiry,  ew  officio,  and  deny 
the  decree  unless  the  fact  was  established. 
The  following  language  is  quoted  with  ap- 
proval from  Dutcher  v.  Dutcher,  supra:  "It 
concerns  the  public  welfare  that  the  state 
should  not  be  made  a  free  mart  of  divorce 
for  strangers,  and  that,  amongst  her  own 
people,  divorce  should  not  become  matter  of 
free  will  as  much  as  marriage, — ^a  personal 
right  independent  of  public  right  and  incon- 
sistent with  public  welfare.  Divorces  with- 
out the  letter  and  spirit  of  the  statute  in 
fact,  but  made  to  look  within  it  by  design 
or  mistake  or  accident,  are  frauds  upon  the 
statute  and  offenses  against  public  policy. 
And  it  is  the  duty  of  the  courts,  ea  officio, 
.  .  .  to  look  closely  into  actions  for  di- 
vorce, and  to  direct  inquiries  into  the  facts, 
when  necessary,  and  finally  to  deny  all 
divorces  which  would  be  abuses  of  the  stat- 
ute." See  also,  2  Bishop,  Marr.  &  Div.  231, 
253,  338;  Nelson,  Div.  &  Sep.  §  8.  If  this 
is  the  correct  theory,  the  argument  of  plain- 
tiff is  not  sound,  for  to  give  it  way  would 
be  to  eliminate  entirely  from  every  case  the 
feature  of  public  interest,  and  leave  it  to 
the  defendant  to  consent  to  the  decree, 
either  by  failing  to  make  a  defense  or  by 
omitting  to  invoke  the  statute.  The  lan- 
guage of  §  3670  is  no  more  imperative  than 
is  that  of  §  3674.  Both  declare  that  "a 
divorce  must  be  denied," — in  the  one  case, 
if  the  action  is  not  brought  within  two 
years  after  final  judgment  and  sentence; 
and  in  the  other,  if  the  plaintiff  has  not 
been  a  resident  of  the  state  for  the  required 
time.  It  would  seem  inconsistent  to  hold 
that  in  the  latter  case  on  grounds  of  public 
policy  the  fact  must  be  alleged  and  proved, 
and  that  in  the  former  it  is  a  matter  of  no 
concern,  except  to  the  parties,  when  the 
action  is  brought. 

Counsel  for  plaintiff  cite  and  rely  upon 
the  cases  of  Bihin  v.  Bihin,  17  Abb.  Pr.  19, 
and  Kaiser  v.  Kaiser,  16  Hun,  602.  They 
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are  both  in  point;  but  both  seem  to  adopt 
the  theory  that  the  action  is  a  mere  private 
controversy  about  which  the  public  has  no 
concern.  We  agree  with  the  rule  stated  in 
the  dissenting  opinion  of  Judge  Davis,  in 
Kaiser  v.  Kaiser:  "The  statute  on  which 
the  court  below  refused  the  decree  in  this 
case  is  not  a  mere  statute  of  limitations. 
It  enters  into  and  is  a  substantive  part  of 
the  right  or  cause  of  action,  and  the  party 
seeking  the  relief  for  which  it  provides  must 
affirmatively  establish,  before  the  decree  of 
divorce  can  be  granted,  that  the  action  was 
brought  within  the  two  years  specified  by 
the  statute.  The  action  is  the  creature  of 
the  statute.  No  such  action  existed  at  com- 
mon law,  and  it  is  made  a  condition  of  the 
right  to  maintain  the  action  that  it  should 
be  brought  within  a  prescribed  time.  When 
it  appears  affirmatively  that  the  suit  was 
not  commenced  within  the  prescribed  time, 
the  court  has  no  jurisdiction  to  pronounce 
a  decree  dissolving  the  marriage  relation. 
This  has  always  been  the  construction  given 
to  the  statute  by  the  rules  and  practice  of 
the  court  of  chancery  and  of  this  court, 
and  by  the  decisions.  A  similar  rule  pre- 
vails as  to  actions  for  divorce  for  adultery. 
The  statute  is  based  upon  grounds  and  rea- 
sons in  no  sense  analogous  to  those  on 
which  ordinary  limitations  rest."  See  also. 
Nelson,  Div.  &  Sep.  §  524.  While  this  au- 
thor says  that  the  statute  should  be  pleaded 
by  defendant  in  order  to  be  availed  of,  he 
nevertheless  recognizes  the  rule  that,  if  the 
plaintiff's  own  case  reveals  the  fact  that 
the  statutory  limitation  has  run,  the  court 
should,  if  the  public  interest  requires,  dis- 
miss the  action;  and  in  the  latter  part  of 
the  same  paragraph  he  says  that  Judge 
Davis  in  his  dissenting  opinion  states  the 
true  rule  of  the  law. 

.  The  judgment  of  the  District  Court  is 
affirmed.  * 
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FRED  B.  KREULHAUS,  Appt., 

V. 

CITY  OF  BIRMINGHAM. 

(—  Ala.  ~,  61  So.  297.) 

Municipal    oorporation  —  ordinance  — 
adopting  statute  —  yalidity. 

1.  An  ordinance  declaring  that  all  of- 
fenses that  are  misdemeanors  under  the 
laws  of  the  state,  as  defined  by  statute  or 
the  common  law,  are  misdemeanors  under 
the  municipal  ordinance,  is  void  for  uncer- 
tainty. 

Writ  »  judicial  power  —  delegation   to 
dork. 
2*  Power  to  issue  warrants  of  arrest  it 
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not  BO  exclusively  a  judicial  one  that  it 
cannot  be  conferred  upon  the  clerks  of  the 
court 

(December  21,  1909.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Criminal  Court  for  Jefferson 
County  affirming  a  judgment  of  the  Police 
Court  for  the  City  of  Birmingham  con- 
Ticting  him  of  selling  intoxicating  liquors 
in  violation  of  a  municipal  ordinance.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Allen  &.  Bell,  for  appellant: 

A  clerk  is  not  a  judicial  officer,  and  can- 
not be  authorized  to  exercise  judicial  func- 
tions. 

Re  Huron,  58  Kan.  152,  36  L.R.A.  822, 
62  Am.  St.  Rep.  614,  48  Pac.  574;  Re  Sims, 
54  Kan.  1,  25  L.R.A.  110,  45  Am.  St.  Rep. 
261,  37  Pac.  135;  Langenberg  v.  Decker, 
131  Ind.  471,  16  L.R.A.  108,  31  N.  E.  190. 

A  proceeding  against  a  defendant  for  a 
violation  of  a  municipal  ordinance,  where 
the  act  charged  is  also  a  violation  of  the 
state  law,  is  a  prosecution,  as  that  term  is 
used  in  a  prosecution. 
»  Ahlrichs  v.  Cullman,  130  Ala.  439,  30 
So.   415. 

The  ordinance  is  manifestly  void. 

Oakland  v.  Miller,  90  Miss.  275,  43  So. 
467. 

Messrs.  J.  Q.  Smith  and  H.  H.  Locke, 
for  appellee: 

The  ordinance  should  not  be  questioned 
upon  a  point  which  is  not  involved  in  the 
charge. 

Kettering  v.  Jacksonville,  50  III.  30. 

Sayre,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  raises  a  great  number  and 


variety  of  questions,  but  we  think  the  con- 
sideration of  one  will  suffice  to  dispose  of 
the  case.  Appellant  had  done  an  act — we 
will  assume  for  the  purposes  of  the  argu- 
ment— denounced  by  the  legislative  enact- 
ment of  March  12,  1907,  entitled  "An  Act 
to  Define  and  Punish  Aiding,  Abetting,  or 
Counseling  or  Procuring  an  Unlawful  Sale, 
Purchase,  Gift,  or  Other  Unlawful  Disposi- 
tion of  Spirituous,  Vinous,  or  Malt  Liquors, 
or  Liquors  Prohibited  by  Law  from  Being 
Sold,  Given  Away,  or  Otherwise  Disposed 
of."  Acts  1907,  p.  366.  He  was  prosecuted 
for  the  violation  of  an  ordinance  of  the  city 
of  Birmingham  which  is  as  follows:  "Sec. 
805  (as  amended).  All  offenses  that  are 
misdemeanors  under  the  laws  of  the  state 
of  Alabama,  as  defined  by  statutes  or  by  the 
common  law  in  force  in  the  state  of  Ala- 
bama, are  hereby  declared  to  be  offenses  and 
misdemeanors  under  the  laws  and  ordinances 
of  the  mayor  and  aldermen  of  the  city  of 
Birmingham,  except  the  violation  of  the 
state  revenue  laws,  and  punishable  upon 
conviction  in  the  police  court  of  Birming- 
ham as  provided  in  §  806  of  this  Code." 
The  record  affords  no  information  as  to  the 
date  of  the  adoption  of  the  quoted  ordi- 
nance. 

Municipal  quasi  criminal  ordinances,  as 
well  as  ordinances  of  a  different  character, 
must  be  clear,  certain,  and  definite,  and 
duly  promulgated.  In  determining  what  are 
offenses  against  a  municipality,  regard  can 
be  had  to  the  ordinances  of  the  municipali- 
ty only.  We  do  not  deny  the  power  to 
adopt  a  definite  code  of  laws  in  a  body,  but 
in  such  cases  the  code  of  laws  adopted 
must  be  adopted  as  a  whole,  or  some  defi- 
nite rule  provided  for  discriminating  be- 
tween those  parts  included  and  those  ex- 
cluded. Power  is  not  conferred  upon  munic- 
ipal corporations  to  punish  offenses  against 


Note.  —  Validity  of  nttinicipal  ordi" 
nance  declaring  that  all  or  certain 
classes  of  offenses  denounced  by  the 
law  of  the  state  shall  he  offenses  un' 
der  the  ordinance. 

On  the  general  question  of  the  power  of  a 
municipality  to  punish  what  is  also  an  of- 
fense under  the  state  law,  gee  the  note  to 
Seattle  v.  MacDonald,  17  L.R.A.(N.S.) 
49. 

That  note  has  to  do  with  the  power  of 
the  municipality,  while  the  present  one  in- 
volves not  the  question  of  municipal  power, 
bnt  question  as  to  the  validity  of  such  an 
ordinance  as  against  an  objection  to  its 
form.  Thus,  it  will  be  noticed  that  Kreul- 
HAUS  v.  BiBMiNOHAM  ultimately  turns  upon 
the  question  of  uncertainty,  rather  than 
that  of  want  of  municipal  power. 

Besides  Chrisman  v.  Jackson,  84  Miss. 
787,  37  So.  1015,  and  Oakland  v.  Miller,  90 
Miss.  275,  43  So.  467,  both  of  which  are 
26  L.R.A.(N.S.) 


sufficiently  set  out  in  the  Kbeulhaus  Case, 
two  other  cases  have  been  found,  and  they 
were  also  decided  in  Mississippi. 

Thus,  citing  the  Chrisman  Case  with  ap- 
proval, the  Mississippi  court  held  in  Win- 
field  V.  Jackson,  89  Miss.  272,  42  So.  183, 
that  an  ordinance  providing  that  all  of- 
fense«  made  misdemeanors  under  the  state 
laws  should  be  violations  of  the  municipal 
laws  did  not  contain  more  than  one  subject, 
within  the  meaning  of  a  statute  regulating 
the  enactment  of  ordinances.  It  will  be 
noticed  that  the  ordinance  )iere  involved  was 
that  of  the  city  of  Jackson,  whose  ordinance 
was  involved  in  the  Chrisman  Case,  and  that 
it  was  probably  enacted  in  pursuance  of  the 
same  charter  provision  by  virtue  of  which 
the  ordinance  was  upheld  in  such  case.  Later 
the  Mississippi  court  cited  the  Winfield  Case 
as  settling  the  validity  of  the  ordinance. 
Smothers  v.  Jackson,  92  Miss.  327,  45  So. 
982. 
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the  criminal  Justice  of  the  country,  nor  to 
provide  penalties  for  the  enforcement  of 
public  duties  and  the  protection  of  private 
rights  which  have  no  relation  to  the  pur- 
poses for  which  municipalities  are  chartered. 
There  are  scores  of  offenses  denounced  by 
the  laws  of  the  state  as  misdemeanors  which 
touch  upon  no  municipal  function  whatever. 
There  are  others  which  lie  more  vaguely 
upon  the  border  line, — for  example,  that 
section  of  the  Code  which  makes  it  a  misde- 
meanor for  ineligible  persons  to  assume  of- 
fice. The  ordinance  m  question,  with  an 
exception  which  seems  to  recognize  the 
necessity  for  discrimination,  so  far  as  its 
terms  indicate,  intended  to  punish  as  an 
offense  against  the  city  every  act  constitu- 
ting a  misdemeanor  under  the  laws  of  the 
state.  This  it  clearly  could  not  do,  and, 
failing  of  municipal  competency  in  part,  it 
must  fail  in  ioto.  It  is  not  the  business 
of  the  courts  to  amend  municipal  ordi- 
nances, on  their  own  idea  of  what  they  were 
intended  to  accomplish,  so  as  to  make  them 
conform  with  the  powers  conferred  by  muni- 
cipal charters. 

We  have  found  only  two  instances  in 
which  ordinances  adopting  a  code  of  foreign 
laws  en  bloc  have  been  considered.  In 
Chrisman  v.  Jackson,  84  Miss.  787,  37  So. 
1015,  an  ordinance  of  the  sort  was  sus- 
tained. But  legislative  enacement  had  pre- 
scribed that  "all  offenses  against  the  crim- 
inal laws  of  this  state,  occurring  within  the 
limits  of  said  corporation,  not  amounting 
to  a  felony,  shall  be  deemed  violations  of 
the  ordinances  of  the  city  of  Jackson,  and 
punishable  as  such."  There  is  no  occasion 
to  question  the  legislative  power  there  ex- 
ercised. In  the  later  case  of  Oakland  v. 
Miller,  90  Miss.  276,  43  So.  467,  the  supreme 
court  of  Mississippi  considered  an  ordinance 
in  these  words:  *'Be  it  ordained  by  the 
mayor  and  board  of  aldermen  of  the  town  of 
Oakland,  state  of  Mississippi,  that  all  acts 
punishable  under  the  laws  of  the  state  of 
Mississippi,  when  committed  within  the 
municipality  of  the  village  of  Oakland,  are 
hereby  declared  to  be  offenses  against  said 
town,  and  hereby  punishable,"  etc.  The  ordi- 
nance was  said  to  be  manifestly  void,  for  the 
reason  that  it  included  felonies  as  well  as 
misdemeanors;  the  statute  having  limited 
the  jurisdiction  of  municipalities  to  the  pun- 
ishment, of  misdemeanors.  The  line  of  dis- 
crimination which  might  have  been  applied 
to  that  case  to  save  the  ordinance  was  entire- 
ly plain — the  line  between  felonies  and  mis- 
demeanors. But  the  court  refused  to  draw 
it.  The  judgment  was  that  the  line  must 
be  drawn  in  the  ordinance  itself.  The  case 
in  hand  involves  an  identical  principle.  The 
ordinance  under  consideration  is  even  more 
clearly  bad,  for  the  reason  that  the  line  to 
26  L.R.A.(N.S.)- 


be  draNvn  is  itself  doubtful,  and  not  wtll  de- 
fined. That  it  goes  beyond  the  power  of  the 
municipality  seems  clear. 

It  is  supposed  that  the  case  of  Kettering 
V.  Jacksonville,  50  111.  39,  decided  by  the 
supreme  court  of  Illinois  in  1869,  holds  to 
the  contrary  of  what  has  been  said.  The 
following  language  of  the  decision  in  that 
case  furnishes  all  the  information  we  have 
of  the  question  there  presented  and  decided : 
**It  is  said,  however,  that  the  ordinance  in 
question  prohibits  not  only  the  sale  of  li- 
quor by  retail,  but  by  wholesale,  and  there- 
fore cannot  be  sustained  as  a  police  regula- 
tion. .  But  this  prosecution  was  for  the  sale 
of  beer  by  the  glass,  in  what  is  called  a 
'saloon,'  and  therefore  does  not  involve  the 
question  of  the  power  of  the  city  to  forbid 
its  sale  as  an  article  of  commerce  to  be 
carried  beyond  the  limits  of  the  city,  or 
used  for  mechanical  or  domestic  purposes. 
Such  a  case  is  not  before  us.  The  facts 
which  are  presented  by  the  record  not  only 
show  a  violation  of  the  terms  of  the  ordi- 
nance, but  »  violation  of  such  a  character 
as  to  be  clearly  within  the  constitutional 
reach  of  the  city  prohibition.  The  ordi- 
nance may  be  too  comprehensive  in  its  pro- 
visions, and  cover  cases  which  the  city  has 
no  power  to  control;  but  that  is  no  rea- 
son why  we  should  refuse  to  enforce  it  in 
cases  over  which  the  power  of  the  city  ia 
unquestionable."  This  language  affords 
every  indication  that  the  case  presented  was 
the  not  unusual  case  of  a  valid  statute  or 
ordinance  limited  in  some  applications  by 
paramount  law.  Such  was  also  the  case  in 
Harbaugh  v.  Monmouth,  74  111.  367.  The 
Kettering  Case  was  cited  by  this  court  with 
approval  in  Ex  parte  Cowert,  92  Ala,  94,  9 
So.  225.  We  have  other  cases  to  the  same 
effect.  Shelton  v.  Mobile,  30  Ala.  540,  68 
Am.  Dec.  143 ;  Ex  parte  Byrd,  84  Ala.  17,  6 
Am.  St.  Rep.  328,  4  So.  397. 

We  intend  to  cast  no  sort  of  discredit  up- 
on those  cases.  Their  doctrine  is  perfectly 
sound.  But  they  are  without  influence  in 
the  case  at  bar.  The  ordinance  considered 
in  those  cases  clearly  told  the  citizen  what 
he  must  not  do.  But  here  the  offense  is  de- 
fined neither  by  inclusion  nor  exclusion. 
The  offenses  to  be  included,  as  well  as  those 
to  be  excluded,  are  alike  undefined.  If  the 
ordinance  had  said  all  acts  injurious  to  the 
health,  morals,  or  peace  of  the  community, 
are  hereby  prohibited,  the  courts  are  com- 
petent to  determine  in  each  case,  as  it  might 
arise,  whether  the  act  charged  violates  bo 
general  an  ordinance.  But  would  such  an 
ordinance  meet  the  requirement  of  certain- 
ty? Would  its  promulgation  convey  infor- 
mation of  any  definite  legislative  purpose? 
If  so,  there  has  been  a  vast  expenditure  of 
useless  effort  in  this  country  in  the  framing 
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of  Municipal  Codes.  Trae,  the  ordinance 
prohibits  only  those  acts  now  prohibited  by 
statute  or  common  law;  but  this  does  not 
narrow  the  field  of  inquiry,  because  it  still 
remains  to  be  determined  whether  any  par- 
ticular statute  or  common-law  principle  has 
relation  to  any  purpose  which  may  be  en- 
forced by  municipal  ordinance.  The  judg- 
ment of  the  legislative  branch  of  the  gov- 
ernment is  not  expressed.  The  citizen  must 
judge  for  himself,  at  the  peril  of  becoming 
a  violator  of  law  if  he  makes  a  mistake,  in 
a  matter  about  which  the  courts  are  often 
not  in  accord.    Such  an  ordinance  is  void. 

The  considerations  already  adverted  to 
sufiice  for  the  disposition  of  this  appeal. 
We  are  advised,  however,  that  there  were 
a  number  of  cases  pending  in  the  inferior 
court  of  criminal  jurisdiction  in  the  city  of 
Birmingham,  and  others  in  the  criminal 
court  of  Jefferson  county,  to  which  last- 
named  court  they  were  removed  from  the 
police  court  under  the  statute,  at  the  time 
this  appeal  was  taken,  brought  under  other 
sections  of  the  Municipal  Code  of  that  city, 
which  await  the  disposition  of  this  case, 
and  which  depend  upon  questions  other  than 
those  we  have  already  considered.  One  of 
those  questions  is  involved  in  this  appeal, 
has  been  argued  by  counsel,  and  may  with 
propriety  have  consideration  at  this  time. 

The  act  creating  the  inferior  court  of 
criminal  jurisdiction  in  the  city  of  Birming- 
ham conferred  upon  the  clerk  the  power  to 
issue  warrants  of  arrest.  It  is  argued  that 
the  issue  of  warrants  of  arrest  is  a  judicial 
power,  which  can  be  conferred  only  upon 
a  judicial  officer.  It  implies  the  power  and 
the  duty  to  hear  and  determine  the  question 
of  probable  cause.  The  principle  of  this 
contention  was  long  ago  disposed  of  by  the 
decisions  of  this  court.  In  Ex  parte  Gist, 
26  Ala.  156,  it  was  argued  with  great  learn- 
ing that  the  section  of  the  judiciary  act  of 
the  United  States  conferring  power  upon 
justices  of  the  peace  to  arrest,  imprison,  or 
bail  persons  charged  with  a  violation  of  the 
criminal  law  of  the  United  States,  was  re- 
pugnant to  the  Constitution  of  the  United 
States,  for  the  reason  that  it  conferred  ju- 
dicial power  upon  one  not  an  officer  of  the 
United  States,  whereas  that  Constitution 
provides  that  the  judicial  power  of  the  Unit- 
ed States  shall  be  vested  in  one  supreme 
Court  and  such  other  inferior  courts  as 
Congress  may,  from  time  to  time,  ordain 
and  establish.  This  court,  conceding  that 
the  power  and  authority  conferred  was  judi- 
cial in  its  nature,  held  that  it  did  not  fall 
26  L.R.A.(N.S.) 


within  the  meaning  of  "judicial  power"  in 
the  sense  in  which  that  term  is  used  in  the 
Constitution  of  the  United  States.  And  the 
court  referred  to  the  case  of  Gaines  v.  Har- 
yin,  19  Ala.  491,  where  a  similar  provision 
in  our  Constitution  came  under  review,  and 
where  it  was  held  that  it  was  not  the  in- 
tention of  the  framers  of  the  Constitution 
to  deny  to  the  legislature  the  power  to  con- 
fide to  ministerial  officers,  who  do  not  con- 
stitute a  part  of  the  judiciary,  properly  so- 
called,  many  duties  involving  inquiries  in 
their  nature  judicial.  In  the  case  referred 
to  it  was  said:  "The  practice  of  this,  as  of 
all  other  governments  having  their  execu- 
tive, judicial,  and  legislative  departments 
separate  and  distinct,  very  clearly  shows 
that,  in  the  administration  of  the  laws,  in- 
quiries partaking  of  the  nature  of  judicial 
investigations  are  confided  to  persons  other 
than  judges,  whose  acts  have  never  been 
questioned  on  constitutional  questions,'' — 
and  more  in  the  same  line.  The  statute  in 
this  case  conferred  no  power  upon  the  clerk 
to  finally  hear  and  determine,  nor  even  to 
commit  to  bail,  but  only  to  issue  warrants, 
which  must  be  construed  to  authorize  him 
to  issue  warrants  on  probable  cause,  sup- 
ported by  oath  or  affirmation,  and  return- 
able, by  necessary  implication,  to  the  court 
from  which  they  are  issued.  We  are  not 
prepared  to  say  that  this  was  an  unconsti- 
tutional exercise  of  power.  Re  Siebert,  61 
Kan.  112,  58  Pac.  971;  State  v.  Krohme,  4 
Wyo.  347,  34  Pac.  3;  Re  Durant,  60  Vt.  176, 
12  Atl.  650. 

We  are  also  requested  to  consider  wheth- 
er the  act  approved  August  13,  1907,  and 
commonly  known  as  the  "Municipal  Code 
law,"  had  the  effect  to  abolish  the  inferior 
court  of  criminal  jurisdiction  in  the  city  of 
Birmingham,  or  the  police  court  of  Birming- 
ham, as  the  court  in  which  this  prosecu- 
tion was  commenced  is  known  in  the  act  of 
its  creation.  It  appears,  however,  that,  even 
if  the  argument  for  the  abolition  of  the 
police  court  be  tenable,  the  Municipal  Code 
law  had  not,  under  its  terms,  had  that  ef- 
fect at  the  date  when  this  prosecution  was 
begun;  its  operation  being  postponed  to  a 
later  date.  The  question  here  presented  is 
therefore  prematurely  presented,  is  moot, 
and  cannot  now  be  considered. 

An  order  will  be  entered,  here  discharging 
the  appellant. 

Reversed  and  rendered. 

Dowdell,  Ch.  J.,  and  Anderson,  Mc- 
Clellan,  andJQvans,  JJ.,  concur. 
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SAAI   FARKAS,    Impleaded,    etc.,    Plff.    in 

Err., 

V. 

THIRD  NATIONAL  BANK  OF  ALBANY. 

<  (133.  Ga.  755,  66  S.  E.  926.) 

Mort^a^e  —  renewal  —  effect  on  inter- 
vening lien. 

Where  a  mortgagor,  on  maturity  of  his 
debt,  pays  to  the  mortgagee  a  certain  sum 
of  money  on  the  debt,  and  executes  a  new 
note  for  the  balance,  which  he  secures  by 
hypothecating  warehouseman's  receipts  for 
nine  bales  of  cotton,  being  the  same  cotton 
covered  by  the  mortgage,  and  the  mortgagee 
enters  upon  the  note  and  mortgage  the  word 
"satisfied,"  and  surrenders  them  to  the 
mortgagor,  and  the  mortgage  is  duly  can- 
celed on  the  record,  this  amounts  to  an  ex- 
tinguishment of  the  mortgage,  and  the  new 
security  is  inferior  to  an  intervening  mort- 
gage on  the  same  property,  of  which  the 
first  mortgagee  had  notice  at  the  time  he 
canceled  his  mortgage  and  accepted  the  new 
security, 

(January  14,  1910.) 

J?  RROR  to  the  Superior  CJourt  for  Dough- 
j  erty  County  to  review  a  judgment  en- 
tered upon  a  directed  verdict  against  de- 
fendant, Farkas,  in  an  action  brought  to  re- 
cover the  proceeds  of  a  certain  sale.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jesse  W.  Walters  &  Sons  for 
plaintiff  in  error. 

Messrs.  Clayton  Jones  and  R.  J.  Bacon 
for  defendant  in  error. 

Evans,  P.  J.,  delivered  the  opinion  of  the 
court : 

On  May  2,  1904,  B.  F.  Manning,  trustee, 
borrowed  from  the  Third  National  Bank  of 
Albany. $500,  for  which  he  gave  his  note, 
due  November  1,  1904,  with  two  indorsers 
secured  by  a  mortgage  upon  his  crops  of  cot- 
ton.   This  mortgage  was  duly  recorded.    On 
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June  15,  1904,  B.  F.  Manning,  trustee,  ex- 
ecuted a  mortgage  upon  the  same  property 
to  Sam  Farkas  to  secure  a  note  of  $528, 
which  was  duly  recorded.  On  November  1, 
1904,  Manning  gave  to  the  bank  his  note  for 
$397.25,  due  four  months  after  date,  and 
deposited,  as  collateral  security  therefor, 
warehouseman's  certificates  for  nine  bales  of 
cotton  which  were  embraced  in  the  lien  of 
the  mortgage,  and  paid  in  money  the  differ- 
ence between  the  amount  named  in  the  new 
note  and  the  note  secured  by  mortgage, 
whereupon  the  officer  of  the  bank  indorsed 
upon  the  mollgage  the  words:  ^'Satisfied. 
Third  National  Bank  of  Albany.  November 
1,  1004.  N.  R.  Dehon,  Teller"— and  deliv- 
ered to  Manning  the  mortgage  and  note. 
Manning  then  caused  the  entry  of  satisfac- 
tion to  be  made  upon  the  records  of  the 
court.  Afterwards  Sam  Farkas  foreclosed 
his  mortgage,  and  levied  upon  the  cotton  in 
the  warehouse,  which  was  the  same  cotton 
represented  by  the  warehouseman's  certifi- 
cates hypothecated  to  secure  Manning's 
note  to  the  bank.  The  bank,  Farkas,  and 
Manning  entered  into  an  agreement  that  the 
cotton  might  be  sold  by  the  sheriff  at  pri- 
vate sale,  and  that  the  proceeds  thereof 
would  be  held  by  the  sheriff  in  lieu  of  the 
cotton.  The  cotton  was  sold  under  this 
agreement.  The  parties  failed  to  agree  as 
to  the  distribution  of  the  proceeds;  and 
upon  the  bank's  failure  to  file  its  claim  or 
demand  with  the  sheriff,  the  latter  turned 
over  the  proceeds  of  the  sale  of  the  cotton  to 
the  attorney  of  Sam  Farkas,  to  be  credited 
upon  his  mortgage  fi.  fa.  Thereupon  the 
bank  instituted  its  suit  against  Manning, 
Farkas,  and  the  sheriff  to  recover  the  pro- 
ceeds. The  case  came  on  to  be  tried;  and, 
after  hearing  the  evidence,  from  which  the 
foregoing  facts  appeared,  the  court  directed 
a  verdict  against  Sam  Farkas  for  $258.06 
principal  ( same  being  the  proceeds  of  the 
cotton),  with  interest  from  the  time  the 
proceeds  were  turned  over  to  him  by  the 
sheriff.     Farkas  excepted. 

If  the  new  security  which  the  bank  ac- 
cepted had  been  a  mortgage,  instead  6f  a 


Note.  —  Priority  cm  between  a  chat' 
tel  mortgagee  who  surrenders  mort- 
gage and  accepts  new  form  of  secur- 
ity on  same  property,  and  an  inter- 
vening lienor. 

Although  many  cases  may  be  found  not 
within  the  scope  of  this  note,  passing  upon 
the  question  whether  the  acceptance  by  a 
chattel  mortgagee  of  a  second  mortgage 
upon  the  same  chattels  will  destroy  the  lien 
01  the  first  mortgage,  the  point  determined 
in  Farkas  v.  Third  Nat.  Bank,  whether 
the  definite  surrender  of  a  chattel  mortgage 
lien,  and  the  acceptance  of  a  lien  of  a  differ- 
ent character  upon  the  same  propcrtj',  will 
26  L.R.A.(N.S.) 


extinguish  the  lien  of  the  mortgage,  seems 
to  have  been  determined  in  but  one  other 
case. 

Thus,  it  was  held  in  Irwin  v.  McDowell 
(Cal.)  34  Pac.  708,  that  an  instrument 
amounting  to  a  pledge  of  personal  property, 
which  is  expressly  given  in  lieu  of  a  chat- 
tel mortgage  thereon,  does  not  work  a  de- 
struction of  the  lien  of  the  mortgage  until 
the  property  has  been  delivered  to  the 
pledgee  (as  required  by  statute  in  order  to 
perfect  the  pledge),  and,  as  long  as  such 
agreement  remains  executory,  it  will  not 
amount  to  a  satisfaction  of  the  chattel  mort- 
gage so  as  to  give  priority  tx>  a  lien  inferior 
thereto. 
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pledge  of  the  warehouse  receipts,  the  case 
would  be  free  from  difficulty.  The  rule  in 
such  case  has  been  well  put  by  McClellaUj 
J.,  in  New  England  Mortg.  Secur.  Co.  v. 
Hirsch  Bros.  96  Ala.  232,  11  So.  63.  Said 
he:  "While  it  is  the  law  that  the  mere 
taking  of  a  new  note  and  mortgage,  the  debt 
evidenced  by  the  former  and  the  property 
embraced  in  the  latter  being  the  same,  will 
not  discharge  or  displace  the  lien  of  an  ex- 
isting mortgage,  it  is  equally  well-settled 
law  that,  where  the  new  transaction  in- 
volves the  payment  and  satisfaction  of  the 
first  mortgage,  the  mortgagee's  rights  are 
dominated  by  intervening  liens  of  third  per- 
sons, liens  acquired  subsequent  to  the  execu- 
tion of  the  first,  and  prior  to  the  execution 
of  the  second,  mortgage.*'  Jones,  Chat. 
Mortg.  §§  644,  645;  Walters  v.  Walters,  73 
Ind.  425.  The  authorities  uniformly  hold 
that  whether  the  taking  of  the  second  mort- 
gage amounts  to  an  extinguishment  of  the 
first  mortgage  is  one  of  intention  between 
the  parties.  It  appears  from  the  record  in 
the  present  case  that  the  cashier  of  the  bank 
demanded  of  the  mortgagor  that  he  pay  the 
difference  between  the  estimated  value  of 
the  nine  bales  of  cotton  and  the  amount  of 
the  mortgage,  before  the  bank  would  cancel 
and  surrender  its  mortgage.  The  mortgagor 
complied  with  these  terms,  paid  the  bank 
something  over  $100,  and  gave  his  note  for 
the  balance  of  the  debt,  hypothecating  the 
warehouse  receipts  as  security  for  the  new 
note,  which  was  to  mature  four  months 
after  date.  Thereupon  the  cashier  indorsed 
upon  the  bank's  mortgage  an  entry  of  sat- 
isfaction,- authorizing  its  cancelatioii  upon 
the  records,  delivering  the  mortgage  and  the 
note  (the  latter  having  two  indorsers)  to 
the  mortgagor,  who  caused  its  cancelation 
upon  the  record.  On  the  trial  the  cashier 
of  the  bank  testified :  "When  this  note  fell 
due,  we  agreed  to  cancel  this  mortgage  for 
him  [the  mortgagor]  by  his  delivering  this 
renewal  note  and  cotton  to  secure  the  bal- 
ance due," — and  the  mortgagor  testified  that 
he  paid  the  original  note,  which  was  in- 
dorsed by  Newsome  and  Fleetwood,  and  the 
mortgagee  handed  it  and  the  mortgage  over 
to  him,  and  he  caused  the  mortgage  to  be 
canceled  on  the  record,  and  that  it  was  his 
understanding  that  the  mortgage  was  paid 
by  the  renewal  note,  secured  by  the  pledge 
of  nine  bales  of  cotton,  and  a  little  more 
than  $100.  From  these  facts  there  can  be 
but  one  inference,  and  that  is  that  the  par- 
ties had  a  settlement  by  the  terms  of  which 
a  new  security,  of  a  higher  nature,  and  a 
certain  sum  of  money,  were  taken  in  settle- 
ment and  discharge  of  the  original  mort- 
gage, the  efi'ect  of  which  was  to  discharge 
the  prior  mortgage.  Woodside  v.  Lippold, 
113  Ga.  877,  84  Am.  St.  Rep.  267,  39  S.  E. 
26  LJl.A.(N.S.)  32 


400;  Smith  v.  Bynum,  92  N.  C.  108;  Hutch- 
inson V.  Swartsweller,  31  N.  J.  Eq.  205.  We 
do  not  think  that  the  fact  that  the  new 
security  accepted  by  the  bank  was  a  pledge 
of  a  part  of  the  mortgaged  property,  instead 
of  a  mortgage,  alters  the  case.  On  the  con- 
trary, it  would  seem  that  the  taking  of  a 
higher  security  would  emphasize  the  inten- 
tion of  the  parties  that  the  inferior  lien  was 
to  be  discharged.  Warehouse  receipts  are 
symbols  of  property,  and  the  transfer  and 
delivery  of  these  receipts  to  the  bank  gave 
the  latter  constructive  possession  of  the  cot- 
ton, and  also  title  thereto.  The  substitution 
of  the  warehouse  receipts  would  seem  to  be 
utterly  inconsistent  with  the  idea  of  con- 
tinuing the  lien  of  the  mortgage,  when,  by 
the  new  security,  the  mortgagee  invested 
himself  with  the  title  to  the  property. 

It  is  further  contended,  notwithstanding 
the  parties  canceled  the  mortgage,  that  still, 
under  the  facts  of  the  case,  the  bank  was 
equitably  entitled  to  so  much  of  the  proceeds 
of  the  cotton  as  might  be  sufficient  to  pay 
the  amount  of  the  new  note.  It  is  argued 
that,  if  the  bank  had  accepted  the  nine  bales 
of  cotton  in  settlement  of  the  mortgage, 
while  it  could  not  have  asserted  title  de- 
pendent on  the  private  sale,  yet  it  could 
have  foreclosed  its  mortgage,  and  sold  the 
cotton  thereunder,  and  applied  so  much  of 
the  proceeds  of  such  sale  as  was  neces- 
sary to  the  extinguishment  of  the  mortgage. 
Stallings  v.  Harrold,  60  Ga.  478;  Duncan  v. 
Clark,  96  Ga.  263,  22  S.  E.  927;  Lightner 
V.  Brannon,  99  Ga.  606,  27  S.  E.  703.  And 
the  deduction  from  this  principle  is  sought 
to  be  drawn  that,  if  the  bank,  in  the  case 
of  an  absolute  purchase  of  the  cotton  in 
satisfaction  of  its  mortgage,  would  be  equi- 
tably renritte4  to  its  rights  under  the  mort- 
gage, the  taking  of  the  cotton  in  pledge,  as 
security  for  a  renewal  by  note  of  a  part 
of  the  original  debt  secured  by  the  mort- 
gage, would  not  change  the  fundamental 
basis  of  the  bank's  claim  of  equity.  The 
two  transactions  are  entirely  dissimilar.  In 
the  case  of  a  private  sale  of  the  mortgaged 
property  by  the  mortgagor  to  the  mortgagee 
in  satisfaction  of  the  debt,  the  relation  of 
debtor  and  creditor  with  respect  to  the 
property  is  intended  to  cease,  and  the  con- 
sideration of  the  sale  is  the  cancelation  of 
both  debt  and  mortgage.  When  the  holder 
of  a  subordinate  lien  on  the  same  property, 
acquired  between  the  execution  of  the  mort- 
gage and  the  surrender  of  the  mortgaged 
property  to  the  mortgagee,  undertakes  to 
assert  that  lien  by  a  levy  of  his  process  up- 
on the  mortgaged  property  in  possession  of 
the  mortgagee,  he  is  attacking  the  mort- 
gagee's title;  that  is  to  say,  the  subordinate 
lienor  by  his  act  is  proceeding  to  nullify  the 
mortgagee's  title,  simply  because  that  title 
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was  not  obtained  by  judicial  sale,  and  this 
will  not  be  allowed  in  equity,  when  tlie 
transaction  is  free  from  fraud  and  there  is 
no  estoppel,  except  upon  a  restoration  of  the 
original  status.  But  where  the  mortgagee 
releases  the  mortgage,  and  surrenders  it  to 
the  mortgagor,  and  authorizes  its  cancela- 
tion on  the  record,  and  takes  a  new  note 
secured  by  a  pledge  of  some  of  the  mort- 
gaged property,  the  transaction  is  one  for 
the  continuance  of  the  relation  of  debtor 
and  creditor.  The  intermediate  lienor  does 
not  attempt  to  nullify  or  set  aside  the  trans- 
action between  the  mortgagor  and  mort- 
gagee; but,  on  the  contrary,  his  position  in 
claiming  superiority  over  the  first  mortgage 
is  to  hold  the-  mortgagor  aiii?  mortgagee 
strictly  to  their  legal  status.  He  says  to 
the  mortgagee:  "You  have  canceled  your 
mortgage,  which  was  superior  to  my  lien, 
with  a  full  knowledge  of  my  lien,  and  you 
must  abide  the  consequences."  If  the  first 
mortgagee  had  accepted  the  pledge  of  the 
cotton  and  surrendered  his  mortgage  for 
cancelation  in  ignorance  of  the  intervening 
lien,  equity,  in  the  absence  of  laches  or 
other  disqualifying  fact,  would  restore  him 
to  his  original  position.  Bruse  v.  Nelson,  35 
Iowa,  157.  But  when  the  first  mortgagee 
accepted  his  new  and  higher  security,  can- 
celing and  surrendering  his  mortgage  with 
knowledge  of  the  second  mortgage,  the  lien 
of  the  second  mortgagee  became  the  first 
lien,  and  superior  to  the  new  security  given 
by  the  mortgagor  on  the  mortgaged  prop- 
erty. 
Judgment  reversed. 

A.11  the  Justices  concur. 


GEORGIA  SUPREME  COURT. 

J.    J.    GOODRUM   TOBACCO   COMPANY, 

Plff.  in  Err., 
v. 

POTTS-THOMPSON   LIQUOR   COMPANY. 
(133  Ga.  776,  66  S.  E.  1081.) 

Lease  —  liquor    traffic  —  prohibition  — 
eifect. 

Though  a  lease  contract  provided  "that 
tlie  purpose  of  this  lease  is  for  the  operation 
by  a  second  party  of  a  general  retail  liquor 
business,"  the  lessee  is  not  absolved  from 
paying  the  rent  agreed  to  be  paid,  because, 
since  the  commencement  of  the  lease,  the 
legislature  enacted  a  law  prohibiting  the 
sale  of  alcoholic,  spirituous,  malt,  or  intoxi- 
cating liquors,  and  thus  the  demised  tene- 
ment cannot  be  thereafter  used  for  the  con- 
duct of  a  liquor  business,  in  the  absence  of 
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a  stipulation  in  the  lease  eontract  relieving 
the  tenant  from  payment  of  rent  accruing 
after  the  happening  of  such  contingency. 

(February  16,  1910.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  sustain- 
ing a  demurrer  to  the  petition  in  an  ac- 
tion brought  to  recover  certain  rents  al- 
leged to  be  due  and  damages  for  breach  of 
a  lease.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Moore  &  Pomeroy,  Dorsey, 
Brewster,  Howell,  A  Heyman,  and  W. 
W.  Hood,  for  plaintiiT  in  error: 

Even  If  the  language  in  the  lease  were 
restrictive,  the  lease   would  still  be  valid. 

Lawrence  v.  White,  131  Ga.  840,  19 
L.R.A.(N.S.)  966,  63  S.  E.  631,  15  A.  &  E. 
Ann.  Cas.  1097. 

The  landlord  is  not  a  warrantor  against 
the  law. 

Ibid;  Taylor  v.  Finnigan,  189  Mass.  568, 
2  L.R.A.(N.S.)  973,  76  N.  E.  203;  Abadie 
V.  Berges,  41  La.  Ann.  281,  6  So.  529;  Teller 
V.  Boyle,  132  Pa.  56,  18  Atl.  1069;  Bargh- 
man  v.  Portman,  12  Ky.  L.  Rep.  342,  14 
S.  W.  342;  Miller  v.  Maguire,  18  R.  I.  770, 

30  Atl.  966;  Kerley  v.  Mayer,  10  Misc.  718, 

31  N.  Y.  Supp.  818;  Kellogg  v.  Lowe,  38 
Wash.  293,  70  L.RA.  510,  80  Pac.  458; 
McLarren  v.  Spalding,  2  Cal.  510. 

The  tenant  was  not  evicted  by  act  of  the 
landlord,  having  been  merely  prevented 
from  carrying  on  a  certain  business. 

Lawrence  v.  White  and  Miller  v.  Maguire, 
supra;-  Fleming  v.  King,  100  Ga.  449,  28 
S.  E.  239;  Clark  v.  McCroskey,  41  Ga.  137; 
18  Am.  &  Eng.  Enc.  Law,  pp.  305,  315; 
Kellogg  V.  Lowe  and  McLarren  v.  Spaulding, 
supra;  International  Trust  Co.  v.  Schu- 
mann, 158  Mass.  287,  33  N.  E.  509;  Teller 
V.  Boyle,  supra. 

Interference  with  the  possession  of  the 
lessee  by  virtue  of  statutory  authority  is 
not  a  breach  of  the  lessor's  covenant  of 
quiet  enjoyment. 

Newby  v.  Sharpe,  L.  R.  8  Ch.  Div.  39; 
18  Am.  &  Eng.  Enc.  Law,  pp.  627,  628; 
Dewey  v.  Union  School  Dist.  43  Mich.  480, 
38  Am.  Rep.  206,  5  N.  W.  646;  Taylor  v. 
Finnigan,  supra;  Nicholls  v.  Byrne,  11  La. 
171;  Baker  v.  Johnson,  42  N.  Y.  126;  Chase 
▼.  Turner,  10  La.  19. 

Note.  —  The  above  case  seems  to  be  the 
only  one  decided  since  that  of  O'Bryne  v. 
Henley  (Ala.)  23  L.R.A.(N.S.)  496,  50  So. 
83,  which  passes  upon  the  elTect  of  the  adop- 
tion of  a  general  prohibitory  liquor  law 
upon  an  existing,  lease  for  saloon  purposes. 
For  other  cases  upon  this  question,  see  the 
notes  to  O'Bryne  v.  Henley,  23  L.R.A. 
(N.S.)  496,  and  Heart  v.  East  Tennessee 
Brewing  Co.  18  L.R.A.(N.S.)  964. 
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The  passage  of  the  prohibition  act  did 
not  affect  the  validity  of  the  lease. 

Kerloy  v.  Mayer;  Lawrence  v.  White; 
Teller  v.  Boyle;  International  Trust  Co.  v. 
Schumann;  and  Barghman  v.  Portman, — 
supra;  San  Antonio  Brewing  Asso.  t. 
Brents,  39  Tex.  Civ.  App.  44a,  88  S.  W.  368; 
Miller  v.  Maguire,  supra;  Houston  Ice  & 
Brewing  Co.  v.  Keenan,  99  Tex.  79,  88  S.  W. 
197;  Taylor  v.  Finnigan,  supra. 

Messrs.  Wlmbish,  Watkins,  A  Ellis, 
for  defendant  in  error: 

Where,,  subsequent  to  the  making  of  a 
contract,  performance  is  rendered  impossi- 
ble by  law,  the  promisor  is  released. 

Macon  &,  B.  R.  Co.  v.  Gibson,  85  Ga.  1, 
21  Am.  St.  Rep.  135,  11  S.  E.  442;  Alford 
v.  Irwin,  34  Ga.  25;  McCluskey  v.  Brock, 
34  Ga.  207;  1  McAdam,  Land.  &  T.  p.  295; 
7  Am.  &  Eng.  Enc.  Law,  p.  149;  2  Benja- 
min, Sales,  p.  750;  Jamieson  v.  Indiana 
Natural  Gas  &  Oil  Co.  128  Ind.  555,  12 
LJR^.  652,  3  Inters.  Com.  Rep.  613,  28  N. 
E.  76;  Taylor  v.  Taintor,  16  Wall.  366,  21 
L.  ed.  287;  Dermott  v.  Jones  (Ingle  v, 
Jones)  2  Wall.  1,  17  L.  ed.  762;  American 
Mercantile  Exchange  v.  Blunt,  102  Me.  128, 
10  L.R.A.(N.S.)  415,  120  Am.  St.  Rep.  463, 
66  Atl.  212;  10  A.  &  E.  Ann.  Cas.  1022; 
Rooks  v.  Seaton,  1  Phila.  106;  Jones  v.  Judd, 

4  N.  Y.  411;  Brown  v.  London,  30  L.  J,  C. 
P.  N.  S.  225;  School  Dist.  No.  16  v.  Howard, 

5  Neb.  (Unof.)  340,  98  N.  W.  666;  Brown 
T.  Dillahunty,  4  Smedes  &  M.  713,  43  Am. 
Dec.  499;  Brewster  v.  Kitchell,  1  Salk.  198; 
Gray  v.  Sims,  3  Wash.  C.  C.  276,  Fed.  Cas. 
No.  5,729;  Odlin  v.  Insurance  Co.  2  Wash. 
C.  C.  312,  Fed.  Cas.  No.  10,433;  2  Parsons, 
Contr.  p.  673;  Cordes  v.  Miller,  39  Mich. 
581,  33  Am.  Rep.  430;  Houston  Ice  &  Brew- 
ing Co.  V.  Keenan,  99  Tex.  79,  88  S.  W. 
197;  9  Cyc.  Law  &  Proc.  pp.  629,  630; 
Bennett  v.  Woolfolk,  15  Ga,  213;  Anson, 
Contr.  315;  Grabenhorst  v.  Nicodemus,  42 
Md.  236;  Tweedie  Trading  Co.  v.  James 
P.  McDonald  Co.  114  Fed.  985;  Melville 
V.  De  Wolf,  4  El.  &  Bl.  844;  People  v. 
Globe  Mut.  L.  Ins.  Co.  91  N.  Y.  174;  Mat- 
thews v.  McStea,  91  U.  S.  7,  23  L.  ed. 
189;  Hanger  v.  Abbott,  6  Wall.  532,  18  L. 
ed.  939;  Semmes  v.  Hartford  Ins.  Co. 
(Semmes  v.  City  F.  Ins.  Co.)  13  Wall.  158, 
20  L.  ed.  490;  Baily  v.  De  Crespigny,  L.  R. 
4  Q.  B.  180,  15  Eng.  Rul.  Cas.  799. 

Slrans,  P.  J.,  delivered  the  opinion  of  the 
court: 

J.  T.  Pendleton,  as  administrator  of  the 
estate  of  G.  W.  Collier,  leased  to  the  J.  J. 
Goodrum  Tobacco  Company,  a  corporation, 
a  certain  tenement  in  the  city  of  Atlan- 
ta, for  a  term  of  five  years,  commencing 
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on  the  1st  day  of  October,  1906,  for  the 
annual  sum  of  $75,050,  payable  in  advance 
by  equal  monthly  instalments.  The  I^ase 
contained  this  provision:  **The  said  party 
of  the  second  part  has  the  right  to  sublet 
the  whole  or  any  part  of  said  building;  first 
party  to  have  right  to  pass  upon  the  re- 
spect, ability,  and  standing  of  said  sub- 
lessees. The  party  of  the  second  part  shall 
have  the  right  to  sublet  to  anyone  for  the 
purpose  of  conducting  a  saloon  in  the  rear 
portion  of  the  first  floor,  where  the  same  is 
now  located,  but  in  no  other  part  of  the 
building,  and  said  party  of  the  first  part 
shall  have  the  right  to  pass  upon  the  per- 
son who  shall  conduct  said  business.*' 
Afterwards  the  J.  J.  Goodrum  Tobacco  Com- 
pany subleased  a  part  of  the  tenement  to 
the  Potts -Thompson  Liquor  Company,  for 
a  term  of  five  years,  commencing  on  Octo- 
ber 1,  1906,  for  the  sum  of  $37,500,  pay- 
able $625  per  month  in  advance.  The  lease 
contained  the  following  clause:  'The  pur- 
pose of  this  lease  is  for  the  operation  by 
second  party  of  a  general  retail  liquor  busi- 
ness." After  the  act  prohibiting  the  sale 
of  alcoholic,  spirituous,  malt,  or  int'«xicat- 
ing  liquors  went  into  effect,  the  sublessee 
refused  to  pay  any  rental  accruing  there- 
after, abandoned  the  premises,  and  an- 
nounced its  intention  that  it  would  no 
longer  occupy  the  building  or  pay  any 
future  rental,  as  provided  in  the  lease, 
whereupon  the  J.  J.  Goodrum  Tobacco  Com- 
pany brought  suit  against  the  Potts-Thomp- 
son Liquor  Company,  to  recover  the  rents 
alleged  to  be  due  at  the  time  of  the  filing 
of  the  suit,  and  for  damages  for  the  breach 
of  the  contract  of  lease.  The  petition  was 
dismissed  on  demurrer,  and  the  plaintiff 
excepts. 

We  do  not  deem  it  necessary  for  the  deci- 
sion of  this  case  to  decide  whether  the 
clause  that  "the  purpose  of  this  lease  is 
for  the  operation  by  second  party  of  a  gen- 
eral retail  liquor  business*'  denotes  only 
permission  to  conduct  that  particular  busi- 
ness, or  restricts  the  tenant  from  devoting 
the  premises  to  other  lawful  beneficial  use. 
In  either  event,  the  tenant  would  not  be 
relieved  from  the  payment  of  rent.  Dur- 
ing the  civil  wars  in  the  reign  of  Charles  1., 
in  an  action  of  debt  for  rent,  the  defendant 
pleaded,  by  way  of  excuse  for  the  nonpay- 
mejit  of  rent,  that  he  had  been  driven  from 
the  premises  by  the  public  enemies,  viz., 
Prince  Rupert  and  his  soldiers;  but  the 
court  held  that  neither  the  hostile  army 
nor  an  inundation  or  other  casualty  would 
abate  the  payment  of  rent  where  the  ten- 
ant expressly  covenants  to  pay  rent.  Para- 
dine  v.  Jane,  Aleyn,  26.     Chancellor  Kent 


600 


GEORGIA  SUPREME  CXDURT. 


Jum, 


savB  that  the  reason  of  this  rule,  which  has 
become   fixed   and   settled   in   the   common 
law/  is  that,  "if  a  party   will  voluntarily 
create  a  duty  or  charge  upon  himself,  he 
ought  to  abide  by  it  when  the  other  par- 
ty is  not  in  fault,  and  when  he  might  have 
provided,  if  he  had  chosen,  against  his  re- 
sponsibility in  case  of  such  accidents."     3 
Kent.  Com.  467.     The  rule  finds  expression 
in  Civil  Code  1895,  §  3135:  "The  destruction 
of  a  tenement  by  fire,  or  the  loss  of  posses- 
sion by  any  casualty   not  caused  by  the 
landlord  or  from  defect  of  his  title,  shall 
not  abate  the  rent  contracted  to  be  paid." 
It  was  applied  in  Guthman  v.  Castleberry, 
49  Ga.  272,  where  it  was  held  that  an  ex- 
traordinary fall  of  snow  which  caused  the 
roof  of  the  demised  tenement  to  leak,  to 
the   damage  of   the  tenant's  goods,  would 
not  have  the  effect  of  abating  the  rent  con- 
tracted to  be  paid.    In  Lawrence  v.  White, 
131   Ga.    840,   19    L.R.A.(N.S.)    966,    63    S. 
E.    631,   15   A.   &   E.  Ann.   Cas.    1097,   the 
demised    tenement    was    a    hotel    building 
described  in  the  lease  contract  as  consisting 
of  "the  corridor,  office,  bar,  barber  shop," 
etc.    The  tenant  claimed  partial  abatement 
of  the  rent  agreed  to  be  paid,  because,  after 
the  lease,  the  legislature  had  passed  an  act 
prohibiting  the  sale  of  alcoholic,  spirituous, 
malt,  or  intoxicating  liquor,  and  the  bar- 
room could  no  longer  be  used  for  the  pur- 
pose of  conducting  such  business;  and  this 
court  held  that,  in  the  absence  of  any  pro- 
vision in  the  contract  of  lease  for  that  pur- 
pose, the  tenant  was  not  entitled  to  a  re- 
duction of  the  agreed  rental.     While  the 
question   now  up   is   the   tenant's   liability 
for  refusal  to  pay  the  rent  because  he  rent- 
eel  the   entire   premises   for   barroom   pur- 
poses, and  in  Lawrence  v.  White  the  ten- 
ant rented  the  premises  for  the  purpose  of 
conducting  other  business  in  addition  to  a 
barroom,  and  only  claimed  a  proportionate 
reduction  in  the   rent,  yet  the  underlying 
principle   of   the   tenant's   liability    to   pay 
rent   is   the   same.     The   reasoning   of   the 
court   was    that,   from   the   nature    of   the 
business,    the    sale    of    intoxicating   liquors 
was  embraced  in  the  state,  police  power  of 
regulation   or   entire   prohibition;    that   the 
lessee    took    the    tenement    subject    to    the 
legislature's  prohibition  of  the  sale  of  in- 
toxicating   liquors,    and    that,    if    the    ten- 
ant desired  to  protect  himself  against  any 
possible  change  of  the  law,  it  was  his  duty 
to  so  stipulate  in  the  contract,  and  it  was 
his  fault  if  such  stipulation  was  omitted; 
that    the    landlord    neither    contracted    nor 
warranted  that  the  law  would  remain  un- 
changed;  and   that   the  tenant  is  not  ex- 
cused from  the  payment  of  the  rent,  either 
in  whole  or  in  part,  because,  since  the  pas- 
sage of  the  prohibition  act,  he  is  prevented 
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by  the  law  from  conducting  a  business  made 
illegal  by   that  act.     We  think  the  court 
erred  in  dismissing  the  petition  on  demurrer. 
Judgment  reversed. 

All  the  Justices  concur. 
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T. 

LOLITA    BOLLINA    DE    LA    PREDOSA 

RICARD. 

(—  Iowa,  — ,  121  N.  W.  525.) 

Alimony  —  suit  to  annul  marriafi^e. 

1.  Temporary  alimony  may  be  granted 
defendant  in  a  suit  to  annul  a  marriage  on 
the  ground  that  it  was  void  because  defend- 
ant was  at  the  time  married  to  another, 
which  is  denied,  where  the  statute  provides 
that  in  such  actions  all  provisions  of  the  law 
in  relation  to  the  granting  of  divorces  shall 
be  applicable. 

Motion  —  expiration  of  term  —  effect. 

2.  A  motion  to  reconsider  an  order  deny- 
ing alimony  may  be  made  after  the  expira- 
tion of  the  term  at  which  the  order  was  en- 
tered. 

(June  5,  1909.) 

Note,   —   Right   to    temporary   alimony 
on  annulment  of  marriage. 

From  the  late  cases  set  out  in  this  note 
and  the  earlier  cases  set  out  in  the  note  to 
Jones  V.  Brinsmade,  3  L.R.A.(N.S.)  192, 
it  may  be  stated  that,  in  the  absence  of  a 
controlling  statute,  the  following  general 
rules  are  fairly  deducible: 

1st.  Where  the  husband  sues  for  annul- 
ment, and  the  wife  seeks  to  sustain  the 
validity  of  the  marriage,  alimony  pendente 
lite  will  be  allowed. 

2d.  \Vhere  the  wife  sues  for  annulment, 
and  the  husband's  fraud  occasioned  the 
bringing  of  the  suit,  temporary  alimony  will 
be  allowed. 

3d.  Where  the  wife  sues  for  annulment 
l)ecause  of  an  incapacity  known  to  her  at 
the  time  of  the  marriage,  she  will  not  be 
allowed  temporary  alimony. 

As  to  power  upon  annulling  a  marriage  to 
require  man  to  provide  for  support  of 
woman  or  child,  see  note  to  Willits  v.  Wil- 
lits,  6  L.R.A.(N.S.)    767. 

In  Hunt  V.  Hunt  (Okla.)  22  L.R.A.(N.S.) 
1202,  100  Pac.  541,  where  the  husband  sued 
for  annulment  on  the  ground  that  he  was 
under  the  age  of  eighteen  years,  and  ex- 
pressly forbidden  by  statute  from  entering 
into  the  marriage  relation,  and  the  wife 
denied  the  invalidity  of  the  marriage,  it 
was  held,  following  Willits  v.  Willits,  76 
Neb.  228,  5  L.R.A.(N,S.)  767,  107  N.  W. 
379,  14  A.  &  E.  Ann.  Cas.  883,  that  the  trial 
court,  at  anj^  stage  of  the  proceeding,  upon 
its  being  made  to  appear  that  the  husband 
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APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Woodbury  County 
granting  defendant  temporary  suit  money 
and  alimony  in  an  action  brought  to  annul 
a  marriage.    Affirmed. 

Statement  by  Shcrwin,  J.: 

This  is  an  action  in  equity  to  annul  the 
marriage  of  the  plaintiff  with  the  defendant, 
on  the  groimd  that  at  the  time  thereof  the 
defendant  had  a  husband  living.  This  is 
an  appeal  from  an  order  granting  the  de- 
fendant temporary  suit  money  and  alimony. 

• 

Mr.  H.  A.  Evans,  f^r  appellant: 

The  court  cannot  allow  temporary  ali- 
mony to  the  guilty  party  in  a  case  where 
annulment  of  marriage  is  sought. 

Daniels  v.  Morris,  64  Iowa,  369,  6  N.  W. 
632. 

Messrs.  R.  H.  Mnnger  and  Sam  Page, 
for  appellee: 

The  court  rightly  granted  counsel  fees  and 
alimony  pendente  lite. 

Higgins  V.  Sharp,  164  N.  Y.  4,  68  N.  E. 
9;  Griffin  v.  Griffin,  47  N.  Y.  134;  Brinkley 
V.  Brinkley,  50  N.  Y.  184,  10  Am.  Rep.  460; 
O'Dea  V.  O'Dea,  101  N.  Y.  23,  4  N.  E.  110; 
Arey  v.  Arey,  22  Wash.  261,  60  Pac.  724; 
Lea  V.  Lea,  104  N.  C.  603,  17  Am.  St.  Rep. 
692,  10  S.  E.  488;  Kimble  v.  Kimble,  17 
Wash.  75,  49  Pac.  216;  Hite  v.  Hite,  124 
Cal.  389,  45  L.R.A.  793,  71  Am.  St.  Rep.  82, 
67  Pac.  227;  Allen  v.  Superior  Ct.  133  Cal. 
604,  65  Pac.  977;  Eliot  v.  Eliot,  77  Wis. 
634,  10  L.R.A.  608,  46  N.  W.  806;  Willits 
V.  Willits,  76  Neb.  228,  5  L.R.A.(N.S.)  767, 
107  N.  W.  379,  14  A.  &  E.  Ann.  Cas.  883. 

Sherwln,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  alleged  in  his  petition  that, 
at  the  time  of  his  marriage  to  the  defend- 
ant, she  had  a  husband  living,  known  as 
Count  Predosa,  and  that  the  plaintiff  was 


unaware  of  said  fact,  and  prayed  an  annul- 
ment of  his  marriage  to  the  defendant.  The 
defendant  filed  a  motion  for  temporary  ali- 
mony, in  which  she  denied  having  a  living 
husband  at  the  time  of  her  marriage  to  the 
plaintiff;  and,  upon  a  hearing  of  said  mo- 
tion at  the  September  term  of  the  district 
court,  the  application  for  alimony  was 
denied.  Thereafter,  and  at  a  subsequent 
term  of  the  court,  the  defendant  filed  a 
motion  asking  that  the  order  theretofore 
entered  denying  her  application  for  alimony 
be  reconsidered,  and  that  she  be  allowed  the 
same.  This  last  motion  was  supported  by 
an  affidavit  setting  up  a  specific  defense  to 
the  plaintiff's  action. 

It  is  the  appellant's  contention  that  the 
trial  court  was  without  authority  to  award 
the  defendant  temporary  alimony  in  a  pro- 
ceeding brought  to  annul  her  marriage  to 
the  plaintiff.  It  is  true  that  the  statute 
does  not  make  specific  provision  for  alimony 
in  cases  of  this  kind,  except  in  §  3187  of 
the  Code,  which  provides  that,  in  case  either 
party  enter  into  the  contract  of  marriage  in 
good  faith,  supposing  the  other  to  be  capable 
of  contracting,  and  the  marriage  is  declared 
a  nullity,  such  fact  shall  be  entered  in  the 
decree,  ''and  the  court  may  decree  such  in- 
nocent party  compensation  as  in  cases  of  di- 
vorce." The  section  from  which  we  have 
quoted  clearly  does  not  specifically  provide 
for  alimony,  except  to  the  innocent  party. 
But  there  is  another  section  of  the  statute 
(§  3183)  which  was  evidently  overlooked 
by  the  appellant,  and  which  relates  to  the 
annulment  of  illegal  marriage:  "A  peti- 
tion shall  be  filed  in  such  case  as  in  actions 
for  divorce,  and  all  the  provisions  of  this 
chapter  in  relation  thereto  shall  apply  to 
such  cases,  except  as  otherwise  provided." 
Under  this  section  of  the  statute  it  is  very 
clear  to  us  that  the  trial  court  had  the 
power  to  make  the  award  it  did.  The  stat- 
ute provides  for  the  allowance  of  alimony 


had  property  sufficient  and  the  wife  was 
without  means  or  credit,  could  make  and 
enforce  an  order  requiring  him  to  pay  tem- 
porary alimony  and  a  reasonable  allowance 
for  the  maintenance  and  support  of  his  child 
born  of  such  marriage. 

In  Webb  v.  Wayne  Circuit  Judge,  144 
Mich.  674,  108  N.  W.  358,  upon  the  hus- 
band's suit  for  annulment  on  the  ground 
that,  at  the  time  of  the  marriage,  the  wife 
had  a  living  husband,  and  her  answer  as- 
serting a  valid  and  legal  marriage,  it  was 
held  that  the  court  had  inherent  power  to 
order  the  husband  to  pay  to  the  wife  a  $15 
solicitor's  fee  before  proceeding  with  the 
case. 

In  Knott  V.  Knott  (N.  J.  Eq.)  51  Atl. 
15,  it  was  held  that,  where  the  woman,  in 
a  suit  to  declare  her  marria&^e  void,  applied 
for  temporary  alimony  and  the  man  op- 
posed such  application,  and  both  admitted 
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that  the  formal  marriage  which  they  under- 
took to  enter  into  with  each  other  was  void 
ah  initio,  and  that  fact  was  established  by 
the  proofs,  no  order  for  alimony  should  be 
made,  since  there  was  no  probability  that  a 
lawful  marriage  would  be  proved  at  the 
final  hearing.  In  this  case  the  proof 
showed  that  the  petitioner  had  full  knowl- 
edge that  the  defendant  had  a  living  wife. 

In  Sinclair  v.  Sinclair,  57  N.  J.  Eq.  222, 
40  Atl.  679,  it  was  held  that  a  final  decree 
of  nullity  made  in  behalf  of  complainant, 
on  the  ground  that,  at  the  time  of  the  mar- 
riage, defendant  had  concealed  the  fact  that 
she  was  pregnant  by  another  man,  estab- 
lished the  fact  that  there  never  was  that  re- 
lation which  created  the  obligation  of  the 
husband  to  support  his  wife,  and  therefore 
that  a  fee  to  the  defendant's  counsel  could 
not  properly  be  allowed  and  charged  against 
the  complainant. 
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in  the  case  of  divorce;  and,  if  the  section  of 
the  statute  which  we  have  set  out  above  is 
to  be  given  any  force  or  eflTect  at  all,  it  must 
be  held  that  alimony  may  be  awarded  in 
proper  cases  brought  to  annul  a  marriage 
alleged  to  be  illegal.  In  this  case  the  hus- 
band is  the  complaining  party,  and  makes 
an  allegation  against  the  wife  which  she  al- 
leges to  be  untrue,  and  which  she  is  called 
upon  to  defend.  Her  marriage  to  the  plain- 
tiff is  presumed  to  be  legal  until  the  con- 
trary is  shown,  and  we  know  of  no  sound 
reason  in  law  or  in  morals  why  a  wife  who 
had  had  so  serious  a  charge  made  against 
her  should  not  have  the  same  right  of  assist- 
ance from  her  husband  in  defending  against 
his  charge  that  she  would  have  were  he  ask- 
ing a  divorce. 

While  this  court  does  not  seem  to  have 
been  called  upon  to  determine  this  question 
heretofore,  there  is  still  language,  used  in 
Daniels  v.  Morris,  54  Iowa,  369,  6  N.  W. 
532,  which  lends  some  support,  at  least,  to 
the  conclusion  we  reach.  In  that  case  the 
wife  brought  an  action  against  her  husband, 
alleging  that,  at  the  time  of  her  marriage 
to  him,  he  had  a  living  wife,  and  that  their 
marriage  was  therefore  illegal,  and  should 
be  annulled.  She  asked  alimony,  and  sued 
out  a  writ  of  attachment  which  was  levied 
upon  her  husband's  property,  and  it  was 
held  that  it  was  properly  so  levied,  basing 
the  holding  upon  a  provision  of  the  statute 
substantially  the  same  as  §  3183.  In  other 
jurisdictions  it  seems  to  be  quite  generally 
held  that  alimony  may  be  awarded  for  the 
purpose  of  defending  an  action  brought  to 
annul  an  illegal  marriage,  even  in  the  ab- 
sence of  statute  providing  therefor.  In  Hig- 
gins  ▼.  Sharp,  164  N.  Y.  4,  68  N.  E.  9,  the 
court  of  appeals  of  New  York  held  that  the 
court  had  inherent  power,  in  the  absence  of 
a  statute,  to  award  temporary  alimony  or 
suit  money,  to  enable  the  party  charged 
with  having  knowingly  contracted  an  ille- 
gal marriage  to  make  defense  thereto;  and 
such  was  the  holding  in  Griffin  v.  GrilHn, 
47  N.  Y.  134;  and  in  Arey  v.  Arey,  22 
Wash.  261,  60  Pac.  724,  the  supreme  court 
of  Washington  held  that,  in  an  action 
brought  to  annul  an  illegal  marriage,  where 
the  statute  authorized  the  allowance  of  suit 
money  in  a  divorce  case,  plaintiff  was  en- 
titled to  suit  money.  See  also,  as  sustain- 
ing the  proposition.  Lea  v.  Lea.  104  N.  C. 
603,  17  Am.  St.  Rep.  692,  10  S.  E.  488; 
Kimble  v.  Kimble,  17  Wash.  75,  49  Pac. 
216;  Hite  V.  Hite,  124  Cal.  389,  45  L.R.A. 
793,  71  Am.  St.  Rep.  82,  57  Pac.  227 ;  Eliot 
r.  Eliot,  77  Wis.  634,  10  L.R.A.  568,  46  N. 
W.  806;  Willits  v.  Willits,  76  Neb.  228,  5 
L.R.A.(N.S.)  7C7,  107  N.  W.  379,  14  A.  &  E. 
Ann.  Cas.  883. 

The  appellant  complains  because  the  trial 
26  L.R.A.(N.S.) 


court  opened  up  the  question  of  awarding 
alimony  on  the  second  motion  filed  by  the 
defendant;  his  contention  being  that  the 
court  had  no  authority  to  do  so  after  the 
expiration  of  the  term  at  which  the  order 
was  entered.  There  is  nothing  in  his  conten- 
tion, however.  The  latter  motion  filed  by 
the  defendant  was,  in  effect,  a  motion  to 
reconsider  the  order  which  had  theretofore 
been  made,  upon  an  additional  showing 
made  by  the  defendant.  In  Townsend  v. 
Wisner,  62  Iowa,  672,  18  N.  W.  304,  it  was 
held  correct  practice  to  file  a  motion  to  set 
aside  ihe  order  already  made,  and  we  are 
unable  to  discover  any  substantial  difference 
between  the  motion  Approved  in  that  case 
and  the  one  filed  herein.  See  also,  as  bear- 
ing upon  the  case,  Barkdull  v.  Callanan,  33 
Iowa,  391,  and  Chicago,  I.  &  D.  R.  Co.  v. 
Bates,  71  Iowa,  603,  33  N.  W.  124. 

We  discover  no  reason  for  interfering 
with  the  order  of  the  trial  court,  and  it  is 
therefore  affirmed. 
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8.  H.  MAYO. 

(—  Me.  — ,  75  Atl.  296.) 

Highway  —  closing  against  automobiles 
^  constitutional  right. 

1.  The  legislature  may,  without  impair- 
ing the  constitutional  right  to  equal  pro- 
tection  of  the  laws,  or  the  right  of  pursuing 
happiness,  authorize  a  municipal  corpora- 
tion to  close  to  automobiles  dangerous 
streets  the  use  of  which  by  such  machines 
may  endanger  the  lives  of  their  occupants 
or  of  those  driving  horses  upon  the  streets. 

Statute  —  reasonableness  —  right      to 
question. 

2.  The  question  of  the  re'^sr>nnbleness  of  a 
constitutional  act  of  the  legislature  cannot 
be  passed  upon  by  the  courts. 

Highway  — closing    against   automobile 
—  unron^onableness. 

3.  Forbidding  the  use  of  automobiles  on 
highways  constructed  over  deep  ravines  and 
along  tile  edges  of  cliffs,  to  protect  the  lives 
of  their  occupants  and  of  those  attempting 
to  use  horses  along  such  roads,  is  reason- 
able. 

(October  1,  1909.) 

Note. '—Power  to  prohibit  use  of  autO' 
tnohiles  upon  public  thoroughfares. 

The  earlier  cases  upon  this  subject  will 
be  found  in  the  note  to  Christy  ▼.  Elliott^  1 
L.R.A.(N.S.)  221. 

The  question  whether  unlicensed  automo- 
biles may  be  excluded  from  the  public  thor- 
oughfares is  not  considered  in  this  note. 

It  was  held  in  Com.  y.  Kingsbury^  190 
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REPORT  by  the  Supreme  Judicial  Court 
for  Uancock  County  for  the  opinion  of 
the  full  bench  on  an  appeal  from  the  Bar 
Harbor  Municipal  Court,  of  a  prosecution 
for  violation  of  a  town  ordinance  prohibit- 
ing the  use  of  motor  vehicles  on  certain 
highways,  which  resul^d  in  a  verdioi  of 
guilty.     Judgment  for  the  stateu 

The  agreed  statement  of  facts  upon  wUch 
the  case  was  reported  is  as  follows: 

"This  is  a  criminal  prosecution  for  breach 
of  a  town  ordinance  passed  by  authority  of 
a  special  act  of  the  legislature  of  Maine^ 


A.  D.  1903,  approved  March  28th,  A.  D. 
1903,  entitled  'An  Act  in  Regard  to  Use  of 
the  Roads  in  Town  of  Eden,'  said  ordinance 
having  been  passed  at  a  special  town  meet- 
ing legally  called  and  held  in  Bar  Harbor, 
town  of  Eden,  Hancock  county,  Maine,  on 
the  1st  day  of  July,  a.  o.  1903. 

"The  respondent,  S.  H.  Mayo,  was  arrest- 
ed on  a  warrant  duly  issued  by  the  Bar 
Harbor  municipal  court  on  the  5th  day  of 
April,  A.  D.  1909,  entered  a  plea  of  not 
guilty,  was  found  guilty  by  said  court,  and 
sentenced  to  pay  a  fine  of  $5  and  costs  of 
prosecution,  from  which  sentence  he  appeal- 


Mass.  542,  127  Am.  St.  Rep.  513,  85  N.  E. 
848  (appeal  pending  in  the  United  States 
Supreme  Court),  that  the  legislature  might 
lawfully  delegate  to  a  municipal  corporation 
power  ''to  make  special  regulations  .  .  . 
as  to  the  use  of  [automobiles  and  motor- 
cycles] on  particular  roads,  including  their 
complete  exclusion  therefrom,"  it  being  a 
valid  exercise  of  the  police  power.  See  the 
quotation  from  this  case  in  the  opinion  to 
State  v.  Mayo. 

And  it  was  held  in  Re  Rogers,  7  East,  L. 
Rep.  (Can.)  212,  15  A.  &  E.  Ann.  Cas. 
1167,  that  it  was  within  the  legislative  pow- 
er to  prohibit  the  running  of  automobiles 
upon  the  highways  of  Prince  Edward's  is- 
land. 

So,  it  was  said  in  Walker  v.  Com.  infra, 
that  it  was  well  recognized,  both  upon  prin- 
ciple and  authority,  that  the  state  through 
the  legislature  might  prescribe  that  auto- 
mobiles shall  not  be  operated  upon  the  pub- 
lic highways  of  the  state,  and  that  it  is 
equally  well  settled  that,  having  such  pow- 
er, the  commonwealth  may,  in  its  discre- 
tion, delegate  its  authority,  either  in  whole 
or  in  any  part,  to  its  various  municipal 
divisions. 

And  an  ordinance  prohibiting  the  use  of 
advertising  wagons  on  the  streets  of  a  city, 
adopted  under  proper  charter  authority,  has 
been  held  not  to  be  so  arbitrary  or  unrea- 
sonable as  to  justify  the  court's  interference 
with  its  enforcement  by  excluding  from  the 
streets  a  line  of  motor  omnibuses  on  the 
exterior  of  which,  for  a  consideration,  were 
displayed  advertising  sign's.  Fifth  Ave. 
Coach  Co.  V.  New  York,  194  N.  Y.  19,  21 
L.R.A.(N.S.)  744,  86  N.  E.  824,  affirming 
126  App.  Div.  657,  110  N.  Y.  Supp.  1037, 
and  58  Misc.  401,  111  N.  Y.  Supp.  759. 

So,  an  ordinance  or  rei^ulation  adopted  by 
a  park  board,  under  authority  to  institute 
and  execute  all  measures  for  the  improve- 
ment of  parks  for  ornamental  purposes  and 
for  the  beneficial  use  of  the  people  of  the 
city,  excluding  vehicles  of  more  than  10  feet 
in  height  from  the  tread  of  the  wheels, 
whether  propelled  by  muscular  or  motor 
power,  from  the  driveway  of  any  park  or 
parkway,  is  reasonable  and  valid  as  applied 
to  double-decked  motor  omnibuses.  People 
V.  Shellenberg,  133  App.  Div.  79,  117  N.  Y. 
Supp.  820. 

But  it  was  held  in  Walker  v.  Com.  40 
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Pa.  Super.  Ct.  638,  that  charter  authority 
to  take  all  needful  means  for  securing  the 
safety  of  persons  and  property  within  the 
commonwealth,  by  establishing  police  and 
fire  protection,  is  not  sufficient  to  sustain 
an  ordinance  excluding  automobiles  from  a 
designated  portion  of  a  narrow  crooked 
highway  which  was  obscured  by  foliage  and 
underbrush,  uj^n  which  the  driving  of  au- 
tomobiles or  other  motor  vehicles  was 
deemed  dangerous,  alike  to  pedestrians  and 
persons  in  vehicles,  whether  motor  or  drawn 
by  horses,  and  to  constitute  a  menace  to  the 
life  and  property  of  citizens  using  the  road. 
A  further  reason  given  by  the  court  for  this 
decision  was  that  a  legislative  act  providing 
that  automobiles  should  not  be  driven  on 
public  streets  and  highways  unless  licensed 
impliedly  grants  permission  to  all  persons 
having  a  license  to  use  ana  operate  motor 
vehicles  upon  all  public  thoroughfares,  sub- 
ject only  to  the  conditions  of  such  act. 

And  it  was  held  in  Scranton  v.  Laurel 
Run  Tump.  Co.  225  Pa.  82,  73  Atl.  1063, 
that  a  writ  of  mandamus  would  be  granted 
to  permit  the  relator,  who  was  within  the 
provisions  of  the  state  automobile  law,  to 
run  his  automobile  upon  a  toll  road,  such  a 
vehicle  being  a  "carriage  of  burden  or  pleas- 
ure," which,  by  its  charter,  the  turnpike 
company  must  permit  to  use  its  road. 

But  in  Bertles  v.  Laurel  Run  Tump.  Co. 
15  Pa.  Dist.  R.  94,  where  a  petitioner  for 
mandamus  failed  to  bring  himself  within 
the  provisions  of  the  state  automobile  law 
by  showing  that  he  was  entitled  to  operate 
an  automobile  upon  the  public  street  and 
highways,  it  was  held  that  sucn  turnpike 
company  might  lawfully  exclude  his  auto- 
mobile from  its  toll  road,  it  appearing  that 
the  use  thereof  by  such  vehicle  was  fraught 
with  "extreme  danger  to  the  traveling  pub- 
lic," and  "with  great  danger  to  travelers 
who  drive  horses,"  and  that  "safety  to  the 
general  public  peremptorily  demands"  their 
exclusion;  it  further  appearing  that  no  toll 
for  such  vehicles  had  been  established,  and 
it  being  admitted  by  the  demurrer  to  the 
answer  that  "no  possible  toll  would  be  ade- 
quate by  reason  of  the  character  thereof." 
The  court  said  a  turnpike  company  pos- 
sesses a  sound  discretion  to  prevent  such  a 
use  of  its  road  as  would  make  it  dangerous 
to  the  general  public. 
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ed  to  the  supreme  judicial  court  for  Han- 
cock county. 

"All  the  requirements  of  the  special  act 
and  the  ordinance  passed  by  the  town  of 
Eden  have  been  complied  with  on  the  part 
of  the  town  by  its  municipal  officers,  the 
warrant  was  properly  drawn,  served,  and  re- 
turned. The  respondent  came  in  over  the 
Eagle  Lake  road,  from  Eagle  lake  to  the 
head  of  Mt.  Desert  street,  in  said  Eden,  be- 
ing one  of  the  roads  specified  in  said  special 
act  and  ordinance,  in  a  motor  vehicle  pro- 
pelled by  its  own  power,  with  full  knowl- 
edge of  the  existence  of  said  ordinance  pro- 
hibiting the  use  o|  automobiles  and  motor 
vehicles  on  said  road. 

"The  Ocean  drive.  Bay  View  drive,  from 
Duck  Brook  bridge  to  Hull's  Cove  bridge, 
the  Eagle  Lake  roads  as  far  as  Eagle  lake, 
and  the  Green  Mountain  drive,  are  the  only 
entrances  by  land  into  that  part  of  the 
town  of  Eden  known  as  the  village  of  Bar 
Harbor.  Closing  the  above  roads  makes  the 
entrance  into  Bar  Harbor  by  motor  vehicles 
over  existing  roads  impossible.  The  said 
Eagle  Lake  road  from  Eagle  lake  to  head  of 
Mt.  Desert  street  is  a  crooked  and  hilly 
road." 

Chapter  420,  Priv.  &  Sp.  Laws  1903,  pro- 
vides as  follows: 

"Section  1.  The  town  of  Eden,  in  the 
county  of  Hancock,  at  any  legal  meeting  of 
the  voters  thereof,  may  close  to  the  use  of 
automobiles  the  following  streets  within  its 
limits:  Ocean  drive.  Bay  View  drive,  from 
Duck  Brook  bridge  to  Hull's  Cove  bridge, 
the  Eagle  Lake  roads  as  far  as  Eagle  lake, 
and  the  Green  Mountain  drive.  Any  street 
so  closed  shall  be  marked  at  the  entrance 
thereof  by  signboards  in  large  letters,  *No 
automobiles  allowed  on  this  road.' 

"The  term  'automobile'  as  used  in  this 
section  applies  to  all  motor  vehicles  pro- 
pelled by  power.  For  the  violation  of  this 
act,  the  town  of  Eden  may  vote  at  said 
meeting  what  punishment  shall  be  inflicted 
for  the  violation  thereof,  but,  for  the  first 
offense,  not  over  $25  and  cost  of  prosecu- 
tion ;  for  the  second  offense,  not  over  $26  or 
thirty  days'  imprisonment,  or  both,  and  cost 
of  prosecution. 

"Sec.  2.  This  act  shall  take  effect  when 
approved." 

At  the  special  town  meeting  held  in  the 
town  of  Eden,  July  1,  1903,  the  following 
votes  were  passed: 

"Article  1.— B.  E.  Whitney  was  elected 
moderator,  and  was  sworn  by  the  clerk. 

"Article  2.— Voted— That  the  following 
streets  be  closed  to  the  use  of  automobiles 
in  the  town  of  Eden:  Ocean  drive,  Bay 
View  drive  from  Duck  Brook  bridge  to 
Hull's  Cove  bridge;  both  Eagle  lake  roads, 
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as  far  as  Eagle  lake,  and  the  Green  Moun- 
tain drive. 

"The  following  amendment  was  offered 
and  carried:  Any  street  So  closed  shall  be 
marked  at  the  entrance  thereof  by  sign- 
boards in  large  letters,  'No  automobiles  al- 
lowed on  this  road.'\ 

"Article  3. — For  the  violation  of  the  fore- 
going act,  the  person  so  offending,  for  the 
first  offense,  shall  be  punished  by  fine  not 
exceeding  $20,  and  costs  of  prosecution;  for 
the  second  offense,  by  a  fine  not  exceeding 
$25  or  thirty  days'  imprisonment,  or  both, 
and  costs  of  prosecution." 

Mr.  H.  li.  Graham,  for  defendant: 

Everyone  has  a  right  to  demand  that  he 
be  governed  by  general  rules,  and  a  special 
statute  which  seeks  to  regulate  by  a  differ- 
ent law  from  that  which  is  applied  in  all 
similar  cases  would  not  be  legitimate  legis- 
lation, but  would  be  such  an  arbitrary  man- 
date as  is  not  within  the  province  of  free 
government. 

Cooley,  Const.  Lim.  483;  Millett  v.  Peo- 
ple, 117  111.  294,  57  Am.  Rep.  869,  7  N.  E. 
631;  State  v.  Pennoyer,  65  N.  H.  113,  5 
L.R.A.  709,  18  Atl.  878;  State  ex  rel.  Mc- 
Cue  v.  Ramsey  County,  48  Minn.  236,  31 
Am.  St.  Rep.  650,  51  N.  W.  112;  Murray  v. 
Ramsey  County,  81  Minn.  359,  51  L.R.A. 
828,  83  Am.  St.  Rep.  379,  84  N.  W.  103; 
State  ex  rel.  Atty.  Gen.  v.  Beacon,  00  Ohio 
St.  491,  90  Am.  St.  Rep.  599,  64  N.  E.  427 ; 
State  ex  rel.  Knisely  v.  Jones,  66  Ohio 
St.  453,  90  Am.  St.  Rep.  592,  64  N.  £.  424. 

Differentiations  and  classifications  must 
be  reasonable,  and  based  upon  real  differ- 
ences in  the  situation,  conditions,  and  ten- 
dencies of  things. 

State  V.  Mitchell,  97  Me.  66,  94  Am.  St. 
Rep.  481,  53  Atl.  887;  Lewis  v.  Webb,  3 
Me.  326;  State  v.  Pennoyer,  supra;  Barbier 
V.  Connolly,  113  U.  S.  27,  28  L.  ed.  923,  5 
Sup.  Ct.  Rep.  357;  Leavitt  v.  Canadian  P.  R. 
Co.  90  Me.  158,  38  L.R.A.  152,  37  Atl.  880; 
Simonds  v.  Simonds,  103  Mass.  572,  4  Am. 
Rep.  576;  State  v.  Hinman,  65  N.  H.  103, 
23  Am.  St.  Rep.  22,  18  Atl.  194;  Janesville 
V.  Carpenter,  77  Wis.  288,  8  L.R.A.  808,  20 
Am.  St.  Rep.  123,  46  N.  W.  128. 

The  rights  of  every  individual  must  stand 
or  fall  by  the  same  rule  that  governs  every 
other  member  of  the  body  politic  of  the 
land,  under  similar  circumstances;  and 
every  partial  or  private  law  which  directly 
proposes  to  destroy  or  effect  individual 
rights  is  unconstitutional  and  void. 

Wally  V.  Kennedy,  2  Yerg.  654,  24  Am. 
Dec.  511;  Lewis  v.  Webb,  3  Me.  326;  Holden 
V.  James,  11  Mass.  396,  6  Am.  Dec.  174; 
Durham  v.  Lewiston,  4  Me.  140;  Opinion  of 
Justices,  16  Me.  479;  Adams  ▼.  Palmer,  61 
Mo.  480. 
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An  act  which  operates  on  the  rights  or 
property  of  only  a  few  individuals,  without 
their  consent,  Ib  a  violation  of  privileges 
guaranteed  to  every  subject. 

Merrill  v.  Sherburne,  1  N.  H.  212,  8  Am. 
Dec.  52;  Clark  v.  Clark,  10  N.  H.  380,  34 
Am.  Dec.  165. 

Legislation  requiring  or  empowering  some 
towns  to  perform  certain  acts,  and  not 
others,  is  void. 

Bowles  V.  LandaflT,  59  N.  H.  164. 

This  special  act  and  ordinance  limit  the 
use  of  the  public  highways  dedicated  for 
general  purposes,  to  one  kind  of  vehicle,  to 
the  exclusion  of  others,  placing  a  burden 
upon  the  defendant,  ana  thus  depriving  him 
of  the  use  of  his  property,  which  is  a  con- 
fiscation of  that  property  within  the  con- 
stitutional inhibition. 

Missouri  v.  Lewis  (Bowman  v.  Lewis), 
101  U.  S.  22-31,  25  L.  ed.  989-992;  Barbier 
V.  Connolly,  113  U.  S.  32-62,  28  L.  ed.  925, 
6  Sup.  Ct.  Rep.  357;  State  v.  Campbell,  64 
N.  H.  402,  10  Am.  St.  Rep.  419,  13  Atl. 
585;  Minneapolis  &  St.  L.  R.  Co.  v.  Beck- 
with,  129  U.  S.  26-30,  32  L.  ed.  585-587,  9 
Sup.  Ct.  Rep.  207;  Com.  ex  rel.  Fertig  v. 
Patton,  88  Pa.  258;  People  ex  rel.  Miller  v. 
Cooper,  83  111.  585;  Kelley  v.  State,  6  Ohio 
St.  269. 

A  public  highway  is  open  to  the  reason- 
able, common,  and  equal  use  of  the  people, 
on  foot  or  in  vehicles,  including  an  auto- 
mobile. 

Simeone  v.  Lindsay  (Del.)  65  Atl.  778. 

The  marks  of  distinction  on  which  the 
classification  is  founded  must  be  such,  in 
the  nature  of  things,  as  will,  in  some  rea- 
sonable degree  at  least,  account  for  or  jus- 
tify the  restriction  of  the  legislation. 

State  ex  rel.  Richards  v.  Hammer,  42  N. 
J.  L.  436 ;  State  ex  rel.  Warner  v.  Hoagland, 
61  N.  J.  L.  62,  16  Atl.  166. 

Any  legislation  which  is  abitrary,  which 
deals  with  particular  persons  or  things  of  a 
class,  or  which  confers  privileges  or  burdens 
on  towns  or  cities,  while  other  cities  or 
towns  in  like  situation  are  excepted  from 
its  operation,  is  special  and  void. 

State,  Closson,  Prosecutor  v.  Board  of  Li- 
cense &,  Excise,  48  N.  J.  L.  438,  5  Atl.  323 ; 
State  ex  rel.  Ross  v.  Winsor,  48  N.  J.  L.  95, 
2  Atl.  658;  Earle  v.  Board  of  Education,  55 
Cal.  489;  Desmond  v.  Dunn,  55  Cal.  242; 
Scranton  School  Dist's  Appeal,  113  Pa.  176, 
6  Atl.  158;  Darling  v.  Rodgers,  7  Kan.  592; 
State  ex  rel.  Atty.  Gen.  v.  Boyd,  ""O  Nev. 
43,  6  Pac.  735;  McGill  v.  State,  34  Ohio 
St.  228;  Devine  v.  Cook  County,  84  III.  590; 
McCarthy  v.  Com.  110  Pa.  243,  2  Atl.  423; 
State  ex  rel.  Reform  School  v.  County  Ct. 
89  Mo.  237,  1  S\  W.  307 ;  Knopf  v.  People, 
185  IlL  20,  76  Am.  St.  Rep.  17,  57  N.  E. 
22. 
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The  classification  is  not  a  proper  one  for 
distinct  legislation,  if  it  is  not  founded  upon 
some  natural,  intrinsic,  or  constitutional 
distinction,  a  distinction  which  bears  some 
relation  to,  or  furnishes  cause  for,  the  par- 
ticular legislation  embraced  in  the  act. 

Pasadena  v.  Stimson,  91  Cal.  251,  27  Pac. 
604;  Darcy  v.  San  Jose,  104  Cal.  645,  38 
Pac.  500;  Budd  ex  rel.  State  Commissioner 
V.  Hancock,  66  N.  J.  L.  135,  48  Atl.  1023; 
26  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  683; 
Lloyd  V.  Smith,  176  Pa.  213,  35  Atl.  199; 
Seabolt  v.  Northumberland  County,  187  Pa. 
318,  41  Atl.  22;  Cotting  v.  Kansas  City 
Stock  Yards  Co.  (Cotting  v.  Godard)  383 
U.  S.  79,  46  L.  ed.  92,  22  Sup.  Ct.  Rep.  30; 
Connolly  v.  Union  Sewer  Pipe  Co.  184  U.  S. 
540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep.  431 ;  Re 
Jilz,  3  Mo.  App.  243;  Re  Marshall,  102  Fed. 
323. 

The  act  and  ordinance  deny  the  right  of 
acquiring  and  using  property  of  a  certain 
kind  in  a  portion  of  the  state  of  Maine,  and 
are  a  denial  'of  the  right  of  the  citizens  of 
the  state  of  Maine  and  of  the  United  States 
to  the  use  of  the  public  highways  in  a  por- 
tion of  the  state,  in  a  mode  of  conveyance 
denominated  by  the  courts  in  almost  every 
jurisdiction  as  a  proper  carriage  or  vehicle. 

Wright  V.  Crane,  142  Mich.  508,  106  N. 
W.  71;  Densmore  v.  Erie,  20  Pa.  Co.  Ct. 
513;  Swift  V.  Topeka,  43  Kan.  671,  8  L.RJL 
772,  23  Pac.  1075. 

The  motor  vehicle  has  rights  on  the  high- 
way equal  to  the  right  of  all  other  vehicles, 
and  is  a  use  of  the  highway  compatible  with 
the  purposes  of  its  dedication. 

Indiana  Springs  Co.  v.  Brown,  165  Ind. 
465,  1  L.R.A.(N.S.)  238,  74  N.  E.  615,  6  A. 
&  E.  Ann.  Cas.  656;  Knight  v.  Lanier,  69 
App.  Div.  454,  74  N.  Y.  Supp.  999;  Mason 
V.  West,  61  App.  Div.  40,  70  N.  Y.  Supp. 
478;  Shinkle  v.  McCullough,  116  Ky.  960, 
105  Am.  St.  Rep.  249,  77  S.  W.  196;  Elliott, 
Roads  &  Streets,  §  851;  Bogue  v.  Bennett, 
166  Ind.  478,  83  Am.  -St.  Rep.  212,  60  N.  E. 
143;  Chicago  v.  Banker,  112  111.  App.  94; 
Moses  V.  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  21 
111.  516;  Chicago  v.  Collins,  175  111.  445,  49 
L.R.A.  408,  67  Am.  St.  Rep.  224,  51  N.  E. 
907;  State  v.  Aldrich,  70  N.  H.  391,  85  Am. 
St.  Rep.  631,  47  Atl.  602;  Hannigan  v. 
Wright,  5  Penn.  (Del.)  537,  63  Atl.  234; 
Gilford  V.  Jennings,  190  Mass.  54,  76  N.  E. 
233;  Gassenheimer  v.  District  of  Columbia, 
26  App.  D.  C.  657,  6  A.  &  E.  Ann.  Cas.  920; 
Baldie  v.  Tacoma  R.  &  P.  Co.  52  Wash.  75, 
100  Pac.  162;  Upton  v.  Windham,  75  Conn. 
293,  96  Am.  St.  Rep.  197,  63  Atl.  660 ;  Hall 
V.  Compton,  130  Mo.  App.  675,  108  S.  W. 
1122;  Simeone  v.  Lindsay,  supra;  Towle  v. 
Morse,  103  Me.  250,  68  Atl.  1044;  Macomber 
V.  Nichols,  34  Mich.  217,  22  Am.  Rep.  522; 
Ward  V.  Meredith,  220  111.  06,  77  N.  E.  118; 
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Mclntyre  v.  Orner,  166  Ind.  57,  4  L.R^. 
(N.S.)  1130,  117  Am.  St.  Rep.  359,  76  N. 
E.  750,  8  A.  &  E.  Ann.  Caa.  1087;  House  v. 
Cramer,  134  Iowa,  374,  10  L.R.A.(N.S.)  655, 
112  N.  W.  3,  13  A.  k  E.  Ann.  Cas.  461; 
Wright  V.  Crane,  supra;  State  v.  Swagerty, 
203  Mo.  517,  10  L.R.A.(N.S.)  601,  102  S. 
W.  483,  11  A.  k  £.  Ann.  Cas.  725;  Johnson 
V.  New  York,  186  N.  Y.  139,  116  Am.  St. 
Rep.  545,  78  N.  E.  715,  9  A.  &  E.  Ann.  Cas. 
824 ;  Radnor  Twp.  v.  Bell,  27  Pa.  Super.  Ct. 
1;  Silberman  v.  Huyette,  22  Montg.  Co.  L. 
Rep.  39 ;  28  Cyc.  Law  &  Proc.  p.  23 ;  Baker 
V.  Fall  River,  187  Mass.  53,  72  N.  E.  336; 
Lewis  V.  Amorous,  3  Ga.  App.  50,  59  S.  £. 
338;  Murphy  v.  Meacham,  1  Ga.  App.  155, 

57  S.  E.  1046;  Eichman  v.  Buchheit,  128 
Wis.  385,  107  N.  W.  326,  8  A.  &  E.  Ann. 
Cas.  435. 

The  legislature,  in  the  exercise  of  its 
police  power,  may  regulate  the  manner  in 
which  automobiles  shall  be  operated  on  the 
highways,  but  automobiles  are  lawful  vehi- 
cles, and,  as  such,  are  entitle(^to  the  privi- 
lege of  using  the  highways. 

Hall  V.  Compton,  supra. 

A  statute  which  prohibits  an  act  which 
is  innocent  in  character,  and  which  has  no 
tendency  to  effect,  injure,  or  endanger  the 
public  health,  morals,  or  safety,  is  not  a 
valid  exercise  of  the  police  power. 

Ex  parte  Quarg,  149  Cal.  79,  5  L.R.A. 
(N.S.)  183,  117  Am.  St.  Rep.  115,  84  Pac. 
766,  9  A.  &  E.  Ann.  Cas.  747;  Hume  y. 
Laurel  Hill  Cemetery,  142  Fed.  552;  State 
ex  rel.  Zillmer  v.  Kreutzberg,  314  Wis.  546, 

58  L.R.A.  748,  91  Am.  St.  Rep.  934,  90  N. 
W.  1098 ;  Wright  v.  Hart,  182  N.  Y.  330,  2 
L.R.A.(N.S.)  338,  75  N.  E.  404,  3  A.  &  E. 
Ann.  Cas.  263;  Chicago,  B.  &  Q.  R.  Co.  v. 
State,  47  Neb.  549,  41  L.R.A.  481,  53  Am. 
St.  Rep.  557,  66  N.  W.  624;  State  ex  rel. 
Wyatt  v.  Ashbrook,  154  Mo.  375,  48  L.R.A. 
265,  77  Am.  St.  Rep.  765,  55  S.  W.  627; 
Chicago  v.  Netcher,  183  111.  104,  48  L.R.A. 
261,  75  Am.  St.  Rep.  93,  56  N.  E.  707. 

Mr.  Wiley  C.  Conary,  for  the  State: 

The  legislature,  acting  under  the  police 
power,  may  prescribe  that  automobiles  shall 
not  pass  over  certain  streets  or  public  ways. 

Com.  v.  Kingsbury,  199  Mass.  542,  127 
Am.  St.  Rep.  513,  85  N.  E.  848;  Com.  v. 
Boyd,  188  Mass.  79,  108  Am.  St.  Rep.  464, 
74  N.  E.  255;  Com.  v.  Stodder,  2  Cush.  570, 
48  Am.  Dec.  679. 

All  that  can  be  required  of  laws  designed 
to  secure  the  safety  of  travelers  upon  the 
public  highway  is  that  they  be  general  in 
their  application  to  the  class  or  locality  to 
which  they  apply;  and  they  are  then  public 
in  character,  and  of  their  propriety  and 
policy  the  legislature  must  judge. 

Cooley,  Const.  Lim.  6th  ed.  pp.  479-481 ; 
Christy  v.  Elliott,  216  111.  31,  1  L.R.A. 
26  LJl.A.(N.S.) 


(N.S.)  216,  108  Am.  St.  Rep.  196,  74  N.  E. 
1035,  3  A.  &  E.  Ann.  Caa.  487;  Barbier  ▼. 
Connolly,  113  XL  S.  32,  28  L.  ed.  925,  5  Sup. 
Ct.  Rep.  360. 

King,  J.,  delivered  the  opinion  of  the 
court : 

The  question  presented  is  this:  Is  the 
ordinance  of  the  town  of  Eden,  passed  un- 
der express  legislative  authority,  closing  to 
the  use  of  automobiles  certain  public  streets 
in  said  town,  constitutional? 

The  contention  of  the  defendant  is  that 
it  violates  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States,  which  de- 
clares among  other  things,  that  no  state 
shall  "deny  to  any  person  within  its  juris- 
diction the  equal  protection  o^  the  laws," 
and  that  it  also  denies  him  that  equality 
of  right  guaranteed  under  §  1,  art.  1,  of  the 
Constitution  of  Maine,  "of  enjoying  and  de- 
fending life  and  liberty,  acquiring,  possess- 
ing, and  protecting  property,  and  of  pursu- 
ing and  obtaining  safety  and  happiness." 

It  is  an  equal  right  of  all  to  use  the  pub- 
lic streets  for  purposes  of  travel  by  proper 
means,  and  with  due  regard  for  the  corre- 
sponding rights  of  others ;  and  it  is  also  too 
well  recognized  in  judicial  decisions  to  be 
questioned  that  an  automobile  is  a  legiti- 
mate means  of  conveyance  on  the  public 
highways.  But  the  right  to  so  use  the  pub* 
lie  streets,  as  well  as  all  personal  and  prop- 
erty rights,  is  not  an  absolute  and  unquali- 
fied right.  It  is  subject  to  be  limited  and 
controlled  by  the  sovereign  authority — the 
state — whenever  necessary  to  provide  for 
and  promote  the  safety,  peace,  health,  mor- 
als, and  general  welfare  of  the  people.  To 
secure  these  and  kindred  benefits  is  the  pur- 
pose of  organized  government,  and  to  that 
end  may  the  power  of  the  state,  called  its 
police  power,  be  used.  By  the  exercise  of 
that  power  through  legislative  enactments, 
individuals  may  be  subjected  to  restraints, 
and  the  enjoyment  of  personal  and  property 
rights  may  be  limited,  or  even  prevented,  if 
manifestly  necessary  to  develop  the  re- 
sources of  the  state,  improve  its  industrial 
conditiQns  and  secure  and  advance  the 
safety,  comfort,  and  prosperity  of  its  people. 

And  it  is  fundamental  law  that  no  consti- 
tutional guaranty  is  violated  by  such  an 
exercise  of  the  police  power  of  the  states 
when  manifestly  necessary,  and  tending  to 
secure  such  general  and  public  benefits. 
Com.  V.  Alger,  7  Cush.  53;  Boston  Beer  Co. 
V.  Massachusetts,  97  U.  S.  25,  24  L.  ed.  989; 
Stone  V.  Mississippi,  101  U.  S.  814,  25  L.  edL 
1079;  Barbier  v.  Connolly,  113  U.  S.  27,  28 
L.  ed.  923, '5  Sup.  Ct.  Rep.  357;  Thorpe,  T. 
Rutland  &  B.  R.  Co.  27  Vt.  150,  62  Am.  Dec 
625;  Wadleigh  v.  Gilman,  12  Me.  403,  28 
Am.  Dec.  188;  Boston  &  M.  R.  Co.  v.  York 
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County,  79  Me.  S86,  10  Atl.  113;  State  ▼. 
Robb,  100  Me.  180,  60  Atl.  874,  4  A.  &  E. 
Ann.  Cas.  275;  Jacobson  v.  Massachusetts, 
197  U.  S.  11,  49  L.  ed.  643,  25  Sup.  Ct.  Rep. 
358,  3  A.  &  E.  Ann.  Cas.  765. 

That  reasonable  regulations  for  the  safety 
of  the  people  while  using  the  public  streets 
are  clearly  within  this  police  power' of  the 
state  is  too  plain  to  admit  of  discussion. 
Such  is  and  has  been  the  law  everywhere. 

Since  the  introduction  of  automobiles  as 
vehicles  of  conveyance,  many  cases  have 
arisen^  and  been  decided  by  the  courts  of 
last  resort,  in  different  states,  respecting  the 
validity  and  construction  of  statutes  and  or- 
dinances regulating  their  use  upon  the  pub- 
lic highways,  and  it  has  been  uniformly 
held  that  the  state,  in  the  exercise  of  its 
police  power,  may  regulate  their  speed,  and 
provide  other  reasonable  rules  and  restric- 
tions as  to  their  use.  Com.  v.  Boyd,  188 
Mass.  79,  108  Am.  St.  Rep.  404,  74  N.  E. 
255;  Com.  v.  Kingsbury,  199  Mass.  642, 
127  Am.  St.  Rep.  513,  85  N.  E.  848 ;  Christy 
V.  Elliott,  216  111.  31,  11  L.R.A.(N.S.)  216, 
108  Am  St.  Rep.  196,  74  N.  E.  1036,  3  A. 
&  E.  Ann.  Cas.  487;  People  v.  Schneider, 
139  Mich.  673,  69  L.R.A.  346,  103  N.  W. 
172,  5  A.  &  £.  Ann.  Cas.  790;  People  v. 
MacWilliams,  91  App.  Div.  176,  86  N.  Y. 
Supp.  357 ;  Fletcher  v.  Dixon,  107  Md.  420, 
68  Atl.  875;  State  v.  Swagerty,  203  Mo. 
617,  10  L.R.A.(N.S.)  601,  120  Am.  St.  Rep. 
671,  102  S.  W.  483,  11  A.  &  E.  Ann.  Cas. 
725.  See  note  and  cases  collected  therein 
volume  12,  A.  &  E.  Ann.  Cas.  p.  291. 

The  defendant,  however,  objects  against 
the  validity  of  the  ordinance  in  question 
here,  that  it  applies  to  automobiles  only, 
and  not  to  all  other  vehicles  that  use  those 
streets.  He  contends  that  it  "operates 
against  a  class  only,"  and  is  therefore  special 
legislation,  which  the  Constitution  inhibits. 
That  contention  cannot  prevail.  This  same 
objection  to  the  constitutionality  of  statutes 
and  ordinances  regulating  the  use  of  auto- 
mobiles, that  they  apply  only  to  one  partic- 
ular class  of  vehicles,  has  been  repeatedly 
raised  in  recent  cases  and  as  repeateldy  de- 
cided to  be  without  merit.  In  Barbier  v. 
Connolly,  supra,  Mr.  Justice  Field,  speaking 
for  the  Supreme  Court  of  the  United  States, 
said:  "Class  legislation,  discriminating 
against  some  and  favoring  others,  is  pro- 
hibited; but  legislation  which,  in  carrying 
out  a  public  purpose,  is  limited  in  its  ap- 
plication if,  within  the  sphere  of  its  opera- 
tion, it  affects  alike  all  persons  similarly 
situated,  is  not  within  the  amendment."  In 
Christy  v.  Elliott,  supra,  wherein  this  same 
objection  was  made  to  the  validity  of  leg- 
islation regulating  the  speed  of  automobiles, 
the  Illinois  supreme  court  said:  "Such 
laws  as  the  act  here  in  question  have  never 
«6  L.R.A.(N.S.) 


been  regarded  as  elass  legislation  simply  be* 
cause  they  affect  one  class  and  not  another, 
inasmuch  as  they  affect  all  members  of  the 
same  class  alike,  and  the  classification  in- 
volved in  the  law  is  founded  upon  a  reason- 
able basis.  'If  these  laws  be  otherwise  un- 
objectionable, all  that  can  be  required  in 
these  cases  is  that  they  be  general  in  their 
application  to  the  class  or  locality  to  which 
they  apply;  and  they  are  then  public  in 
character,  and  of  their  propriety  and  policy 
the  legislature  must  judge.'  Cooley,  Const. 
Lim.  6th  ed.  pp.  479-481."  In  State  v.  Swag- 
erty, supra,  it  is  said:  "The  principal  ob- 
jection urged  against  the  act  is  that  it  is  a 
special  law  because  it  legislates  only  upon 
automobiles,  and  not  does  not  attempt  to 
legislate  upon  all  vehicles  using  the  public 
highways.  We  are  unable  to  concur  with 
the  defendant  in  this  view.  The  act  applies 
to  and  affects  alike  all  members  of  the  same 
class.  ...  It  does  not  refer  to  partic- 
ular persons  or  things  of  a  class,  and  is 
therefore  a  general,  and  not  a  special  law." 

The  ordinance  in  question  is  general,  and 
not  special,  for  it  applies  equally  to  all  au« 
tomobiles  without  discrimination,  wherever 
or  by  whomsoever  owned.  The  streets  in 
question  are  closed  to  all  automobiles  with- 
out any  distinctions. 

The  defendant  further  contends  that  this 
ordihance  is  xmreasonable,  and  unnecessary 
for  the  public  safety  and  welfare. 

It  is  to  be  noted,  however,  that  the  ordi- 
nance in  question  was  not  made,  under  a 
general  law  authorizing  municipalities  to 
make  reasonable  regulations  for  the  safety 
and  welfare  of  the  people. 

Here  the  legislature  enacted  the  specific 
regulation  that  might  be  made.  It  deter- 
mined the  streets  that  could  be  closed  to  au- 
tomobiles, and  it  has  passed  upon  the  ques- 
tion whether  it  is  reasonable  and  for  the 
benefit  of  the  people  that  those  streets  should 
be  so  closed.  When  the  legislature  has 
constitutional  authority  to  enact  a  law,  and 
does  enact  it,  the  expediency  of  its  enact- 
ment is  not  to  be  passed  upon  by  the  court. 
The  legislature  determines  if  the  law  is 
reasonable,  and  will  promote  the  public  wel- 
fare, and  its  determination  is  conclusive. 
Such  is  the  well-settled  law. 

"In  all  cases  where  the  legislature  have 
a  constitutional  authority  to  pass  a  law,  the 
reasonableness  of  it  seems  to  be  a  subject 
for  their  decision."    Lunt's  Case,  6  Me.  414. 

"When  the  legislature  decides  that  an  act 
is  reasonable  and  for  the  benefit  of  the  peo- 
ple, as  it  does  by  making  the  enactment  un- 
der the  sanction  of  an  oath  to  support  the 
Constitution,  that  decision  must  be  conclu- 
sive, if  the  enactment  be  not  repugnant  to 
any  provision  of  the  Constitution,  and  be 
not  made  colorably  to  effect  one  purpose  un- 
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dcr  the  appearance  of  effecting  another." 
Moor  V.  Veazie,  32  Me.  360,  52  Am.  Dec. 
655. 

In  Jones  v.  Sanford,  66  Me.  589,  the  late 
Chief  Justice  Peters,  speaking  of  the  author- 
ity of  the  court  to  pass  upon  the  question 
of  the  reasonableness  of  a  by-law  or  local 
ordinance,  said:  "This  principle  does  not 
apply  where  that  is  done  by  a  municipal 
corporation  which  is  directly  authorized  to 
be  done  by  the  legislature.  But,  where  the 
power  granted  is  a  general  one,  the  ordi- 
nance passed  in  pursuance  of  it  must  be  a 
reasonable  exercise  of  the  power,  or  it  is  in- 
valid." 

Touching  the  question  as  to  what  extent, 
if  at  all,  the  court  could  review  the  reason- 
ableness of  legislation  to  promote  the  pub- 
lic welfare,  Mr.  Justice  Harlan,  speaking  for 
the  Supreme  Court  of  the  United  States  in 
Jacobson  v.  Massachusetts,  197  U.  S.  11,  49 
L.  ed.  643,  25  Sup.  Ct.  Rep.  358,  3  A.  &  E. 
Ann.  Cas.  765,  said:  "Upon  what  sound 
principles,  as  to  the  relations  existing  be- 
tween the  different  departments  of  govern- 
ment, can  the  court  review  this  action  of 
the  legislature?  If  there  is  any  such  pow- 
er in  the  judiciary  to  review  legislative  ac- 
tion in  respect  of  a  matter  affecting  the 
general  welfare,  it  can  only  be  when  that 
which  the  legislature  has  done  comes  with- 
in the  rule  that,  if  a  statute  purporting  to 
have  been  enacted  to  protect  the  public 
health,  the  public  morals,  or  the  public  safe- 
ty, has  no  real  or  Substantial  relation  to 
those  objects,  or  is  beyond  all  question  a 
plain,  palpable  invasion  of  rights  secured 
by  the  fundamental  law,  it  is  the  duty  of 
the  courts  to  so  adjudge,  and  thereby  give 
effect  to  the  Constitution." 

The  right  of  the  legislature,  acting  under 
its  police  power,  to  make  reasonable  regula- 
tions respecting  the  use  of  automobiles  on 
the  public  highways,  in  order  to  secure  the 
public  safety,  is  well  settled,  as  we  have 
seen.  This  enactment,  which  authorized  the 
closing  to  the  use  of  automobiles  of  the 
streets  in  question,  we  do  not  find  to  be  re- 
pugnant to  any  constitutional  provision.  In 
making  it  the  legislature  decided  that  the 
regulation  was  necessary  and  reasonable,  in 
order  to  secure  the  public  safety  and  wel- 
fare, and  it  cannot  be  affirmed  that  such 
will  not  be  its  effect.  The  regulation  is 
clearly  within  the  police  power  of  the  legis- 
lature to  enact,  its  manifest  tendency  and 
effect  is  to  accomplish  the  purpose  for  which 
it  was  intended,  and,  accordingly,  its  rea- 
sonableness and  expediency  cannot  be  re- 
viewed by  the  court.  The  judgment  of  the 
legislature  in  that  respect  is  conclusive. 

If,  however,  the  court  were  authorized  to 
review  that  judgment,  it  would  be  found 
26  L.R.A.(N.S.) 


supported  in  sound  and  convincing  prece- 
dents. 

In  1848  the  supreme  court  of  Massachu- 
setts, in  sustaining  the  validity  of  an  ordi- 
nance excluding  omnibuses  from  certain 
streets  in  Boston,  thus  spoke,  quite  prophet- 
ically: "To  take  a  strong  case:  Suppose 
the  proprietor  of  the  omnibuses  from  Rox- 
bury  should  deem  it  expedient  to  propel  his 
carriage  by  steam  power,  passing  through 
Washington  street  at  a  rapid  rate,  would 
it  not  be  a  lawful  and  proper  regulation  for 
the  mayor  and  aldermen  to  prohibit  the  us- 
ing of  Washington  street  by  vehicles  pro- 
pelled by  steam  power?  We  cannot  doubt 
that  it  would."  [Com.  v.  Stodder,  2  Cush. 
562,  48  Am.  Dec.  679.] 

Sixty  years  after,  in  1908,  the  same  court 
has  unhesitatingly  decided  that  the  legisla- 
ture has  the  right,  acting  under  the  police 
power,  to  prescribe  that  automobiles  shall 
not  pass  over  certain  streets  or  public  ways 
in  a  city  or  town.  Com.  v.  Kingsbury,  199 
Mass.  542,  127  Am.  St.  Rep.  513,  85 
N.  E.  848.  We  quote  with  approval 
from  that  case:  "Automobiles  are  vehi- 
cles of  great  speed  and  power,  whose 
appearance  is  frightful  to  most  horses 
that  are  unaccustomed  to  them.  The  use  of 
them  introduces  a  new  element  of  danger  to 
ordinary  travelers  on  the  highways,  as  well 
as  to  those  riding  in  the  automobiles.  In 
order  to  protect  the  public,  great  care 
should  be  exercised  in  the  use  of  them. 
.  .  .  It  seems  too  plain  for  discussion 
that,  with  a  view  to  the  safety  of  the  public, 
the  legislature  may  pass  laws  regulating  the 
speed  of  such  machines  when  running  upon 
highways.  The  same  principle  is  applicable 
to  a  determination  by  the  legislature  that 
there  are  some  streets  and  ways  on  which 
such  machines  should  not  be  allowed  at  all. 
In  some  parts  of  the  state  where  there  is  but 
little  travel,  public  necessity  and  con- 
venience have  required  the  construction  of 
ways  which  are  steep  and  narrow,  over 
which  it  might  be  difficult  to  run  an  auto- 
mobile, and  where  it  would  be  very  danger- 
ous  for  the  occupants  if  automobiles  were 
used  upon  them.  In  such  places  it  might 
be  much  more  dangerous  for  travelers  with 
horses  and  with  vehicles  of  other  kinds  if 
automobiles  were  allowed  there." 

In  certain  sections  of  our  state,  such,  for 
example,  as  Mt.  Desert  island  and  the  vicin- 
ity of  Bar  Harbor,  public  highways  have 
been  constructed  along  precipitous  mountain 
sides,  through  circuitous  defiles,  over  deep 
ravines,  and  on  the  very  edges  of  ocean 
cliffs.  They  have  been  so  made  to  afford  ac- 
cess to  some  of  Maine's  famous  and  pictur- 
esque scenery.  The  use  on  such  ways  of  the 
powerful,    swiftly   moving,    and    dangerous 
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automobile  must  necessarily  endanger  all 
who  travel  thereon,  and  especially  those  who 
ride  in  carriages  draWn  by  horses.  Pre- 
sumably to  safeguard  the  people  against 
such  dangerous  conditions,  the  legislature 
decided  that  the  ordinance  in  question  might 
be  made.  It  seems  reasonable  and  expe- 
dient; but  as  to  that  the  judgment  of  the 
l^islature  is  conclusive. 

It  is  the  opinion  of  the  court  that  the 
ordinance  which  the  defendant  admittedly 
violated  is  constitutional,  and  accordingly 
the  entry  must  be: 

Judgment  lor  the  state. 


BfARYLAin)  COURT  OF  APPEALS. 

CX)NSOLIDATED  GAS,  ELECTRIC  LIGHT, 
&  POWER  COMPANY  et  al..  Impleaded, 
etc.,  Appts., 

V. 

JOHN  N.  CHAMBERS. 

•(—  Md.  — ,  75  Atl.  241.) 

Master  —  telephone  company  —  safety 
of  poles  ^  inspection. 

1.  An  experienced  lineman  employed  by 
an  electric  company  which  maintains  wires 
on  another's  pole,  and  which  has  no  inde- 
pendent system  of  inspection,  is  bound  to 
make  his  own  inspection  as  to  the  safety 
for  his  use  of  the  pole  and  the  cross-arms 
thereon  belonging  to  others,  and  takes  the 
risk  of  injury  from  their  proving  unsafe 
unless  the  company  itself  had  knowledge 
that  they  were  unsafe  in  fact. 


Negligence  —  electric  poIe«  —  injury  to 
lineman. 

2.  An  electric  company  which  maintains 
cross-arms  and  wires  on  another's  pole  is 
not  liable  for  injury  to  an  employee  of  a 
third  company,  which  also  makes  use  of 
the  pole,  for  the  breaking  of  a  cross-arm 
under  his  weight,  if  it  was  not  aware  of 
its  defective  condition,  and  the  defect  could 
have  been  detected  by  the  injured  person  by 
proper  inspection  as  readily  as  by  the  com- 
pany. 

(January  11,  1910.) 

A'PPEAL  by  defendants.  Consolidated  Gas, 
.  Electric  Light,  &,  Power  Co.  et  al. 
from  a  judgment  of  the  Superior  Court  for 
Baltimore  City  in  piaintiiTs  favor  as  to 
them  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  defendants'  negligence.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gans  A  Haman  and  Vernon 
Cook,  for  appellant  Consolidated  Gas,  Elec- 
tric Light,  &  Power  Company : 

Where  several  companies  use  a  pole  in 
common,  no  one  of  such  companies  is  re- 
quired to  have  its  arms  strong  enough  for 
the  workmen  of  the  other  companies  to 
stand  upon. 

New  York  &  N.  J.  Teleph.  Co.  v.  Speicher, 
59  N.  J.  L.  23,  39  Atl.  661. 
'  Messrs.  William  L.  Marbury  and  Wal- 
ter L.  Clark,  for  appellant  Baltimore  Elec- 
tric Company : 

There  was  no  duty  upon  defendant  Bal- 


Note.  —  Injury  to  lineman  through  de^ 
feet  in  pole  or  its  appurtenances. 

Tliis  question  is  treated  in  the  note 
to  Lynch  v.  Saginaw  Valley  Traction  Co. 
21  L.R.A.(N.S.)  774,  referred  to  in  the 
above  case.  The  rule  enunciated  in  Con- 
solidated Gas,  E.  L.  &,  P.  Co.  v.  Chambers, 
and  established  by  the  great  majority  of 
the  cases  collected  in  that  note,  finds  sup- 

?art,  also,  in  De  Frates  v.  Central  Union 
eleph.  Co.  243  111.  356,  90  N.  E.  719; 
Eigenbrod  v.  Cumberland  Teleph.  &  Teleg. 
Co.  121  La.  228,  46  So.  219;  Goddard  v. 
Interstate  Teleph.  Co.  (Wash.)  106  Pac. 
188,  decided  since  the  preparation  of  such 
note. 

But  in  Jennison  v.  Waltham  Gaslight 
Co.  201  Mass.  352,  87  N.  E.  594,  it  was  held 
that  a  trimmer  of  electric  lights,  not  charged 
with  the  duty  of  seeing  that  the  poles  which 
he  was  called  upon  to  climb  in  his  employ- 
ment were  in  proper  repair,  did  not  assume 
the  risk  of  the  breaking  of  a  decayed  pin  in 
the  cross-arm  of  a  pole. 

And  in  Clark  v.  Johnson  County  Teleph. 
Co.  (Iowa)  123  N.  W.  327,  recovery  was 
allowed  to  a  servant  for  the  breaking  of  a 
pole  which  he  had  climbed  under  the  general 
direction  of  his  foreman,  for  the  purpose 
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of  cutting  wires,  where  it  appeared  that  he 
had  been  previously  employed  as  a  "trouble 
man,"  and  on  the  morning  of  the  accident 
was  directed,  in  an  emergency,  to  work  with 
the  linemen,  and  the  foreman  failed  to  warn 
him  sufficiently  of  the  dangers  of  the  work. 

In  Holden  v.  Gary  Teleph.  Co.  (Minn.) 
122  N.  W.  1018,  it  was  held  that  a  servant 
of  a  telephone  company  employed  to  locate 
defects  interfering  with  the  operation  of  the 
line  was  justified  in  assuming  that  the  poles 
which  he  was  called  upon  te  climb  in  the 
course  of  his  employment  were  fit  for  the 
uses  to  which  they  were  applied,  and  was 
therefore  required  to  use  no  more  than  or- 
dinary care  to  examine  a  pole  before  he  at- 
tempted to  ascend  it. 

In  La  Duke  v.  Hudson  River  Teleph.  Co. 
120  N.  Y.  Supp.  171,  it  was  held  that  it  was 
incumbent  upon  the  defendant  company,  in 
the  fulfilment  of  its  dutv  to  furnish  its  line- 
men  a  safe  place  in  which  to  work,  to  inspect 
its  poles  below  the  surface  of  the  ground, 
unless  it  had  devolved  such  duty  of  inspec- 
tion upon  its  lineman,  citing  McGuire  v. 
Bell  Teleph.  Co.  167  N.  Y.  208,  52  L.R.A. 
437,  60  N.  E.  433,  and  Riker  v.  New  York, 
0.  &  W.  R.  Co.  64  App.  Div.  357,  72  N.  Y. 
Supp.  168, 
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timora  Electric  Company  to  make  an  ad- 
vance inspection  of  the  cross-arm  which 
broke  with  the  plaintiff. 

West  Virginia  0.  &  P.  R.  Co.  v.  State, 
96  Md.  666,  61  L.R.A.  574,  54  Atl.  669; 
Fletcher  v.  Dixon,  107  Md.  420,  68  Atl.  875; 
Baltimore  City  Pass.  R.  Co.  v.  Nugent,  86 
Md.  360,  39  L.R.A.  161,  38  Atl.  779;  Mer- 
chants' &  M.  Transp.  Co.  v.  State,  108  Md. 
564,  70  Atl.  413;  Hall  v.  Poole,  94  Md.  171, 
50  Atl.  703;  Gans  Salvage  Co.  v.  Byrnes, 
102  Md.  230,  1  L.R.A.(N.S.)  272,  62  Atl. 
155;  1  Labbatt,  Mast.  &  S.  p.  7;  Wilson 
V.  Merry,  L.  R.  1  H.  h.  Sc.  App.  Cas.  326, 
19  Eng.  Rul.  Cas.  132;  McGorty  v.  Southern 
New  England  Teleph.  Co.  69  Conn.  635,  61 
Am.  St.  Rep.  62,  38  Atl.  359;  Channon  v. 
Sanford  Co.  70  Conn.  573,  41  L.R,A.  200,  66 
Am.  St.  Rep.  133,  40  Atl.  462;  1  Shearm.  & 
Redf.  Neg.  5th  ed.  §  195;  Hardy  v.  Shedden 
Co.  37  L.R.A.  33,  24  C.  C.  A.  261,  47  U.  S. 
App.  362,  78  Fed.  610;  Whallon  v.  Sprague 
Electric  Elevator  Co.  1  App.  Div.  264,  37 
N.  Y.  Supp.  174 ;  Sias  v.  Consolidated  Light- 
ing Co.  73  Vt.  35,  50  Atl.  554;  Flood  v. 
Western  U.  Teleg.  Co.  131  N.  Y.  603,  30 
N.  E.  196;  Johnston  v.  Syracuse  Lighting 
Co.  193  N.  Y.  592,  127  Am.  St.  Rep.  988,  86 
N.  E.  539;  Britton  v.  Central  Union  Teleph. 
Co.  65  C.  C.  A.  598,  131  Fed.  844;  Dixon 
V.  Western  U.  Teleg.  Co.  68  Fed.  630,  71 
Fed.  143;  Cumberland  Teleph.  Co.  v. 
Loomis,  87  Tenn.  504,  11  S.  W.  356;  Mcr 
Isaac  V.  Northampton  Electric  Lighting  Co. 
172  Mass.  89,  70  Am.  St.  Rep.  244,  51  N.  E. 
524;  Yearsley  v.  Sunset  Teleph.  &  Teleg. 
Co.  110  Cal.  236,  42  Pac.  638;  Dunlap  v. 
Richmond  &  D.  R.  Co.  81  Ga.  136,  7  S.  E. 
283;  Hughes  v.  Maiden  &  M.  Gaslight  Co. 
168  Mass.  395,  47  N.  E.  125;  Moynihan  v. 
King's  Windsor  Cement  Dry  Mortar  Co. 
168  Mass.  450,  47  N.  E.  425;  Nelson  v. 
Scott,  C.  &  SonSy  19  Sc.  Sess.  Cas.  4th 
series,  425;  Robinson  v.  St.  Johnsbury  &  L. 
C.  R.  Co.  80  Vt.  129,  9  L.R.A.(N.S.)  1249, 
66  Atl.  814,  12  A.  &  E.  Ann.  Cas.  1060; 
Haskell  &  B.  Car  Co.  v.  Przezdziankowski, 
170  Ind.  1,  14'L.R.A.(N.S.)  972,  127  Am. 
St.  Rep.  352,  83  N.  E.  626;  'Stewart  &  Co. 
V.  Harman,  108  Md.  451,  20  L.R.A.(N.S.) 
228,  70  Atl.  333. 

The  plaintiff  could  not  complain,  in  law, 
of  the  failure  of  the  Baltimore  Electric 
Company  to  make  an  advance  inspection  of 
the  consolidated  cross-arm,  whatever  might 
have  been  the  undertaking  and  duty  of  the 
Electric  Company'  with  regard  to  such  in- 
spection, as  he   himself  assumed  the  risk. 

State  use  of  Hamelin  v.  Malster,  57  Md. 
306;  State  use  of  Moret  v.  South  Baltimore 
Car  Works,  99  Md.  461,  58  Atl.  447;  Flood 
V.  Western  U.  Teleg.  Co.  131  N.  Y.  603, 
30  N.  E.  196;  Cumberland  Teleph.  Co.  v. 
Loomis,  87  Tenn.  504,  11  S.  W.  356;  Sias 
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V.  Consolidated  Lighting  Co.  73  Vt.  35,  50 
Atl.  554;  McGuire  v.  Bell  Teleph.  Co.  167 
N.  Y.  208,  52  L.R.A.  437,  60  N.  E.  433; 
Mclsaac  v.  Northampton  Electric  Lighting 
Co.  supra;  Western  U.  Teleg.  Co.  v.  Tracy, 
52  C.  C.  A.  168,  114  Fed.  282;  Britton  ▼. 
Central  Union  Teleph.  Co.  65  C.  C.  A.  598, 
131  Fed.  844;  Little  Rock  &  M.  R.  Co.  v. 
Barry,  43  L.R.A.  349,  28  C.  C.  A.  644,  56 
U.  S.  App.  37,  84  Fed.  944;  Lalce  Shore  & 
M.  S.  R.  Co.  V.  Fitzpatrick,  31  Ohio  St.  479. 
Messrs.  Robert  C  Ijee  and  Thomas  O. 
Hayes  for  appellee. 

Boyd,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

This  suit  was  instituted  by  the  appellee 
against  the  Consolidated  Gas,  Electric 
Light,  &  Power  Company,  Baltimore  Elec- 
tric Company  of  Baltimore  City,  and  the 
Maryland  Telephone  Company.  At  the  end 
of  the  plaintiff's  case,  a  verdict  was  ren- 
dered in  favor  of  the  telephone  company  and 
the  case  proceeded  against  the  other  two 
companies,  resulting  in  a  verdict  in  favor 
of  the  plaintiff  against  them.  We  will 
speak  of  the  first  named  as  the  '*Consoli- 
dated  Company,"  of  the  second  as  the 
^'Electric  Company,"  and  of  the  other  aa 
the  "Telephone  Company." 

There  was  a  pole  about  60  feet  high  on 
the  corner  of  Forest  avenue  and  Ware  alley, 
in  Baltimore  city,  which  was  owned  by  the 
Telephone  Company,  and  which  was  used  by 
the  three  companies,  although  the  record 
does  not  accurately  show  what  arrange- 
ment there  was  between  them.  There  were 
five  cross-arms  of  the  Telephone  Company 
at  the  top,  then  three  of  the  Electric  Com- 
pany, and  one  of  the  Consolidated  Com- 
pany. The  latter  was  about  35  feet  from 
the  ground.  On  May  21,  1907,  the  plaintiff 
and  Frank  B.  Ford,  who  were  linemen  of 
the  Electric  Company,  were  ordered  to  put 
three  cross-arms  on  this  pole,  which  we  un- 
derstand to  be  the  three  mentioned  above. 
The  plaintiff  said  that  his  duties  as  line- 
man were  to  climb  poles,  put  on  cross-arms, 
string  wires,  and  hang  transformers,  and 
Ford  spoke  also  of  putting  up  poles.  They 
had  put  two  of  the  cross-arms  on,  and  were 
about  to  put  the  third  on,  when  the  plain- 
tiff, to  quote  his  testimony,  "started  to  get 
in  position  to  do  the  work,  and  stepped  on 
this  cross-arm,  which  broke,  and  he  fell  to 
the  ground."  The  cross-arm  which  broke 
belonged  to  the  Consolidated  Company,  and 
was  the  lowest  one  on  the  pole.  The  plain- 
tiff testified  that  before  he  stepped  on  it 
he  looked  at  it  and  it  appeared  to  be  sound ; 
that  he  could  not  have  done  the  work  with- 
out standing  on  the  arm,  because  it  was 
in  the  way;  that  he  could  not  have  stood  on 
one  of  the  steps   (which  consisted  of  iron 
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spikes  placed  in  the  pole  about  18  inches 
apart),  because  they  did  not  come  up  that 
far,  and  were  not  close  enough  to  stand  on. 
Ford  testified  that  he  told  plaintiff  to  get 
around  the  pole,  so  he  (Ford)  could  set  the 
bolts  and  put  the  nuts  on,  and,  as  plaintiff 
got  down  from  the  position  he  was  in,  he 
put  his  foot  on  the  arm  about  18  inches 
from  the  pole,  and  over  the  top  of  the 
brace,  and  "almost  before  I  knew  anything, 
Mr.  Chambers  left  me  and  I  was  on  the 
pole  by  myself."  He  also  said  that  was 
the  proper  plare  for  the  plaintiff  to  go  to 
get  the  arm  the  way  he  wanted  it,  to  ad- 
just it  so  as  to  |:;et  the  bolts  in,  and  that 
there  was  no  other  position  the  plaintiff 
could  have  taken  to  do  that  work.  The 
testimony  tends  to  show  that  the  cross- 
arms  are  10  feet  long,  and  3i  by  4^  inches 
thick,  and  that  the  one  that  broke  had  the 
"dry  rot"  on  the  inside.  The  plaintiff  was 
very  badly  injured  by  the  fall. 

The  two  companies  offered  separate 
prayers.  The  Electric  Company  has  aban- 
doned its  exceptions,  excepting  those  to  the 
rejection  of  its  first,  second,  third,  and 
fourth  prayers,  and  to  overruling  its  special 
exception  to  the  plaintiff's  first  prayer, 
which  was  granted.  Those  prayers  of  that 
company  were  intended  to  take  the  case 
from  the  jury,  and  we  will  first  consider 
them.  It  will  be  borne  in  mind  that  the 
plaintiff  was  an  employee  of  the  Electric 
Company,  and  he  went  upon  the  pole  to  do 
certain  work  for  that  company.  The  ques- 
tion presented  by  those  prayers  is  whether 
the  plaintiff  is  entitled  to  recover  from  his 
employer,  the  Electric  Company,  for  inju- 
ries sustained  by  reason  of  the  cross-arm 
on  the  Consolidated  Company  being  defec- 
tive and  breaking  under  his  weight.  The 
ground  relied  on  in  the  declaration  for  a 
recovery  against  the  defendants  is  "that  the 
rottenness  of  said  cross-arm  was  unknown 
and  not  obvious  to  the  plaintiff,  because  the 
paint  on  said  cross-arm  concealed  from  the 
plaintiff  the  said  rottenness;  that  it  was 
the  duty  of  said  defendants  to  said  plain- 
tiff, when  performing  his  duties  as  lineman 
on  said  pole,  by  the  exercise  of  ordinary 
care,  to  have  discovered  the  rottenness  of 
said  cross-arm  and  removed  the  same,  or 
warned  the  said  plaintiff  of  the  rottenness 
of  said  cross-arm.  This  the  defendants  neg- 
ligently   and  carelessly   failed  to   do,"  etc. 

One  peculiarity  about  the  case  is  the 
fact  that  the  plaintiff  as  the  lineman  of 
the  Electric  Company  was  injured  by  a 
cross-arm  which  belonged  to  the  Consoli- 
dated Company,  over  which  the  Electric 
Company  had  no  control.  The  alleged  vio- 
lation of  duty  by  the  two  companies  is 
therefore  based  on  two  separate  grounds, — 
the  one  sending  its  employee  into  a  danger- 
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ous  place  without  warning  him,  or  previous- 
ly examining  it,  and  the  other  maintain- 
ing a  dangerous  place.  There  is  nothing  to 
show  that  the  Electric  Company  had  the 
right  to  remove  the  defective  cross-arm, 
and  therefore  its  responsibility,  if  any, 
must  rest  on  the  failure  to  discover  the 
defect  and  warn  the  plaintiff  of  it.  It  is 
not  contended  that  it  did  make  an  ex- 
amination or  test  of  the  cross-arm,  or  did 
warn  the  plaintiff  that  it  was  defective. 
The  precise  question,  therefore,  that  pre 
sents  itself  in  limine  is  whether  it  was  the 
duty  of  that  company  to  have  inspected  the 
cross-arm  of  the  other  company  before  send- 
ing the  plaintiff  upon  the  pole.  The  general 
use  of  electricity  for  various  purposes  has 
brought  before  the  courts  many  cases  in- 
volving the  duty  vel  non  of  inspecting  poles 
and  their  appurtenances.  The  plaintiff  tes- 
tified that  he  did  not  know  of  any  system 
of  inspecting  the  poles  this  defendant  had, 
and  there  is  no  proof  that  it  had  any  be- 
yond what  the  linemen  themselves  did.  He 
was  not,  therefore,  misled  by  any  knowledge 
of  inspection  by  the  company.  He  had 
been  engaged  in  the  work  of  lineman  for 
fourteen  years,  had  been  employed  by  ten 
other  companies,  doing  regular  lineman's 
work,  such  as  climbing  poles,  stringing 
wires,  working  on  cross-arms,  etc.  He  had 
worked  for  this  company  for  four  months 
before  ne  was  injured,  and  had  previously 
worked  for  it  probably  a  year  or  so  alto- 
gether, but  had  not  worked  for  the  Consoli- 
dated Company.  He  was  an  experienced 
lineman,  and,  of  course,  knew,  as  he  tes- 
tified, that  cross-arms  sometimes  broke, 
that  they  sometimes  became  rotten  from 
one  cause  or  another,  and  that  there  was  a 
certain  amount  of  danger  in  going  on  ore. 
He  had  a  safety  belt  with  him,  and  was 
told  by  his  companion  to  put  it  on.  It  is 
not  easy  to  see,  therefore,  why  under  such 
circumstances  his  employer  should  be  held 
responsible  for  what  he  manifestly  had  as 
good  an  opportunity  to  detect  as  any  other 
employee  of  his  employer  would  have  had. 
Of  course,  if  a  company  had  to  the  knowl- 
edge of  its  lineman  a  regular  system  of 
inspection  of  the  poles  and  cross-arms,  in- 
dependent of  what  the  linemen  themselves 
would  be  supposed  to  make,  another  ques- 
tion would  arise,  for  then  the  linemen 
would  have  the  right  to  assume  that  the 
independent  inspection  had  been  made. 

It  is  therefore  not  surprising  to  find  that, 
in  the  absence  of  such  independent  inspec- 
tion, the  general  weight  of  authority  is  that 
"an  experienced  lineman  assumes  the  risk 
of  the  breaking  of  any  pole  he  is  called  upon 
to  climb  in  the  course  of  his  employment, 
if  the  defect  which  caused  the  pole  to  break 
was  not  of  original  construction,  and  that. 
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therefore,  his  employer  owes  him  no  duty  to 
inspect  the  pole  before  sending  him  upon 
it."  Note  to  Lynch  v.  Saginaw  Valley 
Traction  Co.  reported  in  21  L.R.A.(N.S.) 
774,  where  a  great  many  cases  are  cited. 
There  ia  no  evidence  tending  to  show  that 
there  was  an  original  defect  in  this  cross- 
arm.  It  is  true  that  the  plaintiff  testified 
that  he  had  jiever  been  specially  instructed 
as  to  detecting  faults  in  cross-arms,  so  as 
to  see  whether  they  were  rotten  or  not,  but 
it  would  not  require  more  special  knowledge 
than  a  lineman  of  ordinary  intelligence  of 
fourteen  years'  experience  would  be  pre- 
sumed to  have  to  make  such  a  test  as  would 
be  necessary  to  make  himself  reasonably 
safe.  As  was  said  in  Mclsaac  v.  Northamp- 
ton Electric  Lighting  Co.  172  Mass.  89,  70 
Am.  St.  Rep.  244,  61  N.  E.  524,  in  speak- 
ing of  linemen:  "They  easily  could  make 
any  necessary  tests  to  ascertain  the  condi- 
tion of  the  poles  as  to  soundness  without 
the  aid  of  special  inspectors,  and,  from  their 
knowledge  of  common  aifairs,  could  judge 
whether  the  pole  was  safe  to  go  upon." 
And  again  iu  that  case  it  was  said  the 
plaintiff  "must  have  known  that  it  would 
be  inexpedient  and  impracticable  to  have 
a  man  or  company  of  men  to  go  and  ex- 
amine each  pole  upon  which  a  lineman  was 
about  to  work,  to  see  whether  it  would 
Bitbtain  the  strain  which  the  work  would 
put  upon  it."  In  Sias  v.  Consolidated 
Lighting  Co.  73  Vt.  35,  50  Atl.  554,  it  was 
said  in  speaking  of  a  lineman's  examina- 
tion of  a  pole  before  going  on  it:  "It  is 
auxiliary  to  the  lineman's  principal  work, 
can  be  conveniently  made  in  connection  with 
it,  and  requires  no  separate  training.  It 
is  difficult  to  conceive  of  any  preliminary 
work  that  would  be  more  clearly  in  the  line 
of  the  servant's  duty.  It  could  hardly  be 
required  that  a  company  sending  out  a 
gang  of  men  to  repair  its  line  should  send 
other  men  before  them  to  inspect  the  poles, 
and  determine  which  could  safely  be 
climbed  without  .the  taking  of  precautions." 
In  McGorty  v.  Southern  New  England 
Teleph.  Co.,  69  Conn.  635,  61  Am.  St.  Rep. 
62,  38  Atl.  359,  referred  to  in  Stewart  & 
Co.  V.  Harman,  108  Md.  451,  20  L.R.A. 
(N.S.)  228,  70  Atl.  333,  it  was  said:  "It 
cannot  be  laid  down  as  a  proposition  of  law, 
as  seems  to  be  claimed  by  plaintiff's  coun- 
sel, that  the  linemen  of  telegraph  and  tele- 
phone companies  have  a  right  to  rely  upon 
the  soundness  and  safety  of  the  poles  upon 
which  they  are  working,  and  that  it  is  tlie 
duty  of  such  companies  to  inspect  and  test 
poles,  and  support  such  as  are  insecure,  be- 
fore permitting  their  linemen  to  climb  them. 
Whether  it  is  incumbent  upon  the  master 
or  the  servant  to  perform  such  a  duty  is 
usually  a  question  of  fact,  depending  upon 
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the  terms  of  the  contract  of  employment, 
the  servant's  knowledge  of  the  hazards  of 
the  work  in  which  he  is  engaged,  his  abil- 
ity and  opportunity  to  discover  the  dangers 
to  which  he  is  exposed  and  to  avoid  them, 
and  upon  other  circumstances."  The  same 
rule  is  applicable  to  the  cross-arms  upon 
electric  poles.  In  Flood  v.  Western  U. 
Teleg.  Co.  131  N.  Y.  603,  30  N.  E.  196,  a 
lineman  was  killed  by  the  breaking  of  a 
cross-arm  on  which  he  sat  while  working  on 
one  of  the  defendant's  poles.  It  was  there 
said:  "The  defendant  had  a  system  of  in- 
spection which  appears  to  have  been  all  that 
was  practicable.  Its  inspectors  went  along 
the  line  of  telegraph  poles  and  wires,  and 
carefully  looked  at  them,  and  tried  the 
poles  to  see  if  they  were  still  strong  and 
adequate.  They  were  provided  with  arms, 
so  that,  if  they  discovered  any  that  were 
insu  flic  lent,  they  could  replace  them.  They 
were  not  expected  to  climb  up  every  pole 
and  examine  'the  arms  thereon.  Such  an 
inspection  would  be  manifestly  impractica- 
ble and  unnecessary.  The  linemen  all  dis- 
charge their  duties  in  the  daytime.  They 
have  frequent  occasion  to  climb  the  poles 
and  work  about  the  arms,  and  obviously 
they  are  the  persons  who  are  expected  to 
see  the  condition  of  the  arms,  and,  if  they 
find  them  Insufficient,  to  replace  them  or 
to  report  the  fact.  It  is  the  obvious  duty 
of  every  lineman  before  going  upon  one  of 
these  arms  many  feet  above  the  earth  to 
inspect  it  for  his  own  safety."  See  also 
Johnston  v.  Syracuse  Lighting  Co.  193  N. 
Y.  592,  127  Am.  St.  Rep.  988,  86  N.  E.  539 ; 
Britton  v.  Central  Union  Teleph.  Co.  65  C. 
C.  A.  598,  131  Fed.  844;  Roberts  v.  Mis- 
souri &  K.  Teleph.  Co.  166  Mo.  371,  66  S. 
W.  155;  Southern  Bell  Teleph.  &  Teleg.  Co. 
V.  Starnes,  122  Ga.  602,  50  S.  E.  343,  al- 
though the  latter  was  in  part  governed  by 
a  statute. 

Many  other  cases  might  be  cited,  but 
those  above  are  sufficient  to  show  the  trend 
of  the  decisions,  and  others  can  be  found 
referred  to  in  the  note  and  cases  we  have 
mentioned.  While  the  facts  necessarily  dif- 
fer in  them,  the  general  rule  to  be  deduced 
from  them  may  be  thus  stated:  When  the 
employer  has  no  independent  system  of  in- 
spection of  poles,  cross-arms,  steps,  etc., 
and  the  lineman  has  no  reason  to  believe 
that  such  inspection  is  made,  he  has  no 
right  to  rely  on  the  employer  for  such  in- 
spection, but  must  make  such  tests  himself 
as  may  be  necessary  to  ascertain  whether 
it  is  safe  to  go  upon  them,  and  cannot  hold 
the  employer  responsible  for  injuries  re- 
ceived by  him  by  such  poles,  cross-arms,  or 
steps  giving  way,  unless  there  wa^  some 
defect  in  them  when  they  were  originally 
placed   in   positioui   or    the   employer   had 
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some  knowledge  of  the  defect,  which  was 
not  communicated  to  the  lineman,  provided, 
of  eourse,  the  lineman  is  not  such  an  inex- 
perienced person  as  is  entitled  to  he  in- 
structed as  to  the  danger.  Of  course,  there 
may  he  some  exceptions  to  such  a  general 
rule,  hut  we  find  nothing  in  this  record  that 
would  take  the  case  out  of  it.  There  is 
more  reason  to  apply  such  a  rule  to  cross- 
arms  than  to  poles,  for  there  are  usually 
so  many  more  of  them,  and,  as  said  in 
Flood's  Case,  supra,  inspectors  "were  not 
expected  to  climh  up  every  pole  and  exam- 
ine the  arms  thereon.  Such  an  inspection 
would  he  manifestly  impracticable  and  un- 
necessary." Indeed,  it  is  far  safer  for  the 
linemen  themselves  to  make  the  inspection 
and  such  tests  as  may  be  necessary  for 
their  safety,  as  they  would  do  so  at  the 
very  time  they  went  upon  them,  while  in 
many  instances  that  would  be  impossible 
if  separate  inspectors  were  relied  on.  This 
doctrine  is  not  in  conflict  with  the  one  we 
have  so  often  announced,  that  the  master 
must  furnish  a  reasonably  safe  place  for 
his  servant  to  work  in,  as  that  is  always 
subject  to  the  qualification  that,  when  a 
servant  knowingly  engages  in  dangerous 
work,  he  must  not  rely  alone  on  such  rule, 
but  he  assumes  the  risk  incident  to  such 
dangerous  place.  The  plaintiff  was  told  by 
his  companion  ''to  get  his  safety  and  to 
get  around  here  (indicating)  so  I  could  set 
them  both,"  and  he  gave  as  a  reason  for 
not  using  the  safety  that  he  did  not  have 
time,  meaning  that  he  fell  before  he  put 
it  on.  But,  if  he  had  taken  time  to  use  the 
precautions  which  were  at  hand,  he  would 
have  escaped  this  unfortunate  accident.  In 
Stewart  &  Co.  v.  Harnian,  108  Md.  446, 
20  11R.A.(N.S.)  228,  70  Atl.  333,  we  quoted 
from  Bus  well  on  Personal  Injuries,  §  204. 
that:  "The  principle  is  that,  where  a  serv- 
ant has  as  good  opportunity  as  the  master 
to  ascertain  and  avoid  the  danger  himself, 
he  will  have  no  recourse  against  the  master 
in  case  he  is  injured  thereby,  and  he  accept?) 
the  employment  upon  this  implied  condi- 
tion." Then,  after  quoting  from  McGorty 
V.  Southern  New  England  Xeleph.  Co. 
supra.  Judge  Worthington  said :  "And  it  was 
determined  under  the  circumstances  of  that 
case  'that  each  lineman  should  look  out 
for  his  own  safety  in  climbing  poles,'  and 
that  the  master  was  not  guilty  of  negli- 
gence for  failure  to  provide  a  system  of 
independent  inspection." 

The  appellee  quotes  in  his  brief  an  ex- 
pression used  by  this  court  in  Maryland 
Teleph.  &  Teleg.  Co.  v.  Cloman,  97  Md.  620, 
55  Atl.  681,  that  "it  was  the  duty  of  the 
plaintiff,  if  he  relied  on  failure  to  inspect,  to 
have  offered  some  testimony  which  would 
have  justified  the  jury  in  finding  that  the 


defect  causing  the  injury  was  one  which 
could  have  been  discovered  by  the  usual  and 
ordinary  methods  of  inspection  commonly 
adopted  by  those  in  the  same  kind  of  busi- 
ness which  was  conducted  by  the  defend- 
ant,"— and  he  claims  there  was  such  tes- 
timony. That  statement  was  quoted  from 
South  Baltimore  Car  Works  v.  Schaefer,  96 
Md.  88,  94  Am.  St.  Rep.  560,  53  Atl.  665, 
but,  while  the  expression  was  applicable  in 
both  of  those  cases,  it  is  not  here.  In  the 
Cloman  Case  the  defeat  relied  on  was  a 
knot  in  a  cross-arm,  which,  of  course,  was 
there  before  the  cross-arm  was  put  in  posi- 
tion, and  the  question  was  whether  the 
company's  agents  could  have  discovered  it 
by  such  inspection  as  is  usual  in  such  cases, 
but  there  is  no  evidence  that  there  was  any 
defect  in  the  original  construction  of  this 
cross-arm  or  in  the  wood  of  which  it  was 
made.  If  there  had  been,  the  further  ques- 
tion would  have  arisen  as  to  how  fat  the 
Electric  Company  could  be  held  responsible 
for  it,  inasmuch  as  the  Consolidated  Com- 
pany, and  not  the  Electric  Company,  was 
the  owner  of  the  cross-arm.  In  Schaefer's 
Case  there  was  machinery  which  not  only 
required  care  in  the  original  purchase,  but 
it  is  the  duty  of  an  employer  to  have  such 
inspection  of  machinery  of  that  character 
after  it  is  put  in  use,  as  is  commonly 
adopted  by  those  engaged  in  the  same  kind 
of  business.  In  many  instances  the  em- 
ployee who  runs  a  machine  would  be  utter- 
ly incapable  of  detecting  defects  which  may 
prove  dangerous  and  disastrous;  but  surely 
no  man  is  a  competent  lineman,  who,  after 
fourteen  years  of  experience,  cannot  tell  by 
such  tests  as  independent  inspectors  would 
adopt,  as  well  as  they  could,  whether  a 
cross-arm  is  safe  to  place  his  weight  upon 
it  in  addition  to  the  weight  of  the  wires  it 
is  intended  to  carry.  A  careful  man,  or 
even  a  careful  boy,  will  generally  make 
some  test  of  a  limb  of  a  tree  before  he 
places  his  whole  weight  upon  it,  if  it  be  of 
such  size  or  appearance  as  to  suggest  it 
may  give  way. 

Nor  are  such  cases  as  Crawford  v.  United 
R.  &  Electric  Co.  101  Md.  402,  70  L.R.A. 
489,  61  Atl.  287,  and  Maryland,  D.  &  V.  R. 
Co.  V.  Brown,  109  Md.  304,  71  Atl.  1005, 
applicable  to  this.  It  was  said  in  Craw- 
ford's Case  that,  **when  the  business  of  the 
master  is  such  that  the  safety  of  one  serv- 
ant depends  upon  the  way  in  which  other 
servants  do  their  work,  it  is  the  duty  of 
the  master  to  adopt,  promulgate,  and  en- 
force reasonable  and  sufficient  rules  to  pro- 
tect and  promote  the  safety  of  its  em- 
ployees exposed  to  danger."  There  can  be  no 
doubt  about  that,  and,  when  it  is  the  duty  of 
the  master  to  inspect,  he  should  have  a  sys- 
tem of  rules  providing  for  proper  inspection, 
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whicb  would  be  rigidly  enforced.  Crawford 
was  a  conductor,  and  it  was  not  his  duly 
to  inspect  the  car  before  he  took  charge 
of  it  to  see  whether  the  hand-hold  which 
caused  his  injury  was  in  proper  condition. 
So  in  Brown's  Case  he  was  injured  by  a 
collision  between  his  train  and  a  runaway 
engine.  It  was  not  his  business  to  inspect 
the  engine  which  came  in  collision  with  the 
one  he  was  driving.  In  cases  of  that  char- 
acter, the  servant  has  the  right  to  expect 
and  require  the  master  to  make  such  in- 
spections as  are  customary  and  proper;  but, 
in  this  case,  where  the  plaintiff  had  no 
reason  to  suppose  that  independent  in- 
spectors were  employed  to  inspect  or  test 
the  cross-arms,  where  there  is  no  evidence 
that  the  company  had  ever  undertaken  to 
have  such  inspection,  and  where  there  is  no 
necessity  shown  for  it,  as  the  plaintiff 
could  have  tested  it  as  well,  and  perhaps 
better,  than  if  it  had  been  done  at  stated 
intervals  by  others,  there  was  no  such  duty 
resting  upon  the  company. 

So,  without  further  discussing  the  cases, 
or  inquiring  how  far  the  fact  that  the 
cross-arm  belonged  to  another  company 
would  relieve  the  Electric  Company,  if  oth- 
erwise responsible,  we  are  of  the  opinion 
that  the  plaintiff  cannot  recover  against  it. 

It  only  remains  to  briefly  consider  his 
right  to  recover  against  the  Consolidated 
Company.  Assuming  that  there  is  no  doubt 
about  the  right  of  the  plaintiff,  as  the  serv- 
ant of  the  Electric  Company,  to  go  on  this 
pole,  and  that,  if  that  company  could  have 
been  held  responsible,  the  Consolidated 
CcAnpany  could  likewise  have  been  so  held, 
as  the  owner  of  the  cross-arm,  and  hence 
owing  a  duty  to  the  servants  of  the  other 
companies  having  the  use  of  the  pole  to 
exercise  care,  what  is  the  standard  of  that 
care?  It  is  said  in  the  note  to  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Berry,  reported  in 
46  L.R.A.  on  page  62,  that  "the  standard 
of  that  care  is  virtually  identical  with  the 
standard  exacted  from  a  master  to  his 
own  servant;"  and  that  must  be  a  correct 
statement  of  the  rule.  There  is  no  con- 
tractual liability  to  the  servant  of  another 
person,  although  there  may  be  in  some  in- 
stances a  duty  which  the  owner  owes  him, 
if  he  authorized  him  to  go  upon  his  prop- 
erty, but,  as  we  have  determined  that  the 
Electric  Company  is  not  responsible  under 
tDe  circumstances,  it  would  seem  to  be 
clear  that  the  Consolidated  Company  cannot 
be  held  liable  merely  because  it  was  the 
owner  of'  the  cross-arm.  Much  of  what  we 
have  said  above  is  applicable  to  this  branch 
of  the  case.  If  it  was  the  duty  of  the 
plaintiff,  as  we  have  said  it  was,  to  rely 
on  his  own  inspection  and  tests  as  between 
him  and  his  employer,  it  was  equally  so  as 
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between  him  and  the  Consolidated  Com- 
pany, which  owned  the  cross-arm.  There 
is  no  evidence  to  show  that  it  was  aware 
of  its  defective  condition,  and,  if  it  could 
not  be  detected  by  the  plaintiff,  if  he  made 
a  proper  examination,  there  is  nothing  to 
show  it  could  have  been  by  ,the  Consol- 
idated Company's  agents,  and,  if  it  could 
have  been  detected  by  the  plaintiff  by  the 
use  of  ordinary  care,  then,  of  course,  he 
could  not  hold  this  defendant  responsible. 
So,  although  we  deeply  sympathize  with  the 
plaintiff  for  this  unfortunate  accident,  we 
feel  constrained  under  the  law  to  reverse 
the  judgment,  and,  as  there  can  be  no  re- 
covery, a  new  trial  will  not  be  awarded. 

Judgment  reversed,   without  awarding  a 
new  trial,  the  appellee  to  pay  the  costs. 


OHIO  SUPBEMS  COURT. 

STATE   OF   OHIO    EX   REL.    JAMES   0. 

MORRIS 

V. 

JOHN  SULLIVAN. 

(81  Ohio  St.  79,  90  N.  E.  146.) 

Officer  —  prospective  appointment  ^ 
power  of  Incumbent. 

1.  The  well-settled  rule  of  the  common 
law  forbids  that  an  officer  clothed  with  pow- 
er of  appointment  to  a  public  office  shall 
forestall  the  rights  and  prerogative  of  his 
successor  by  making  a  prospective  appoint- 
ment to  fill  an  anticipated  vacancy  in  an 
office  the  term  of  which  cannot  begin  until 
after  his  own  term  and  power  to  appoint 
have  expired. 

Same  —  railroad  commission  —  authori- 
ty of  governor. 

2.  This  established  rule  of  the  common 
law  is  neither  abrogated  nor  modified  by 
the  provisions  of  §  1  of  the  act  of  the  general 
assembly  of  the  state  of  Ohio  passed  April 

Headnotes  by  the  Coubt. 

Note.  '—May  officer  tnake  a  prospective 
appointment  the  term  of  tohich  oati' 
not  begin  until  after  his  oton  term 
has  expired. 

The  statement  in  the  foregoing  case  of  the 
common-law  rule  on  this  point  is  fully 
borne  out  by  the  authorities. 

An  appointment  to  office  in  anticipation 
of  a  vacancy  therein  is  good  only  in  case 
the  officer  making  the  appointment  is  still 
in  office  when  the  vacancy  occurs.  People  v. 
Fitzgerald,  180  N.  Y.  269,  73  N.  E.  55; 
Towne  v.  Porter,  128  App.  Div.  717,  113  N. 
Y.  Supp.  758. 

A  board  of  officers  has  no  power  to  make 
a  prospective  appointment  to  an  office  that 
will  not  become  vacant  during  the  term  of 
the  board's  official  life.  People  ex  rel. 
Sweet  V.  Ward,  107  Cal.  236,  40  Pac.  538; 
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2,  1906  (98  Ohio  Laws,  342),  creating  a 
railroad  commission,  and  requiring  the  gov- 
ernor to  appoint  thereto,  "in  January,  1909, 
and  biennially  thereafter,  one  commissioner 
for  the  term  of  six  years  from  the  first  Mon- 
day in  February  of  such  year." 

Statnte  —  construction  —  effect  of  com- 
mon law. 

3.  Statutes  are  to  be  read  and  construed 
in  the  light  of  and  with  reference  to  the 
rules  and  principles  of  the  common  law  in 
force  at  the  time  of  their  enactment,  and, 
in  giving  construction  to  a  statute,  the  leg- 
islature will  not  be  presumed  or  held  to 
have  intended  a  repeal  of  the  settled  rules 
of  the  common  law,  unless  the  language  em- 
ployed by  it  clearly  expresses  or  imports 
such  intention. 

(October   10,   1909.) 

PETITION  for  a  writ  of  quo  warranto 
to  oust  defendant  from  the  office  of 
member  of  the  Ohio  railroad  commission  to 
which  petitioner  alleged  he  had  been  legal- 
ly appointed.  Demurrer  to  answer  over- 
ruled, and  petition  dismissed. 

Statement  by  Crew,  Ch.  J.t 

This  action  is  one  in  quo  warranto  origi- 
nally commenced  in  this  court  by  the  re- 
lator James  C.  Morris,  to  recover  possession 
of  the  office  of  member  of  the  railroad  com- 
mission of  Ohio,  to  which  office  he  claims 
to  have  been  duly  and  legally  appointed  on 
January  4,  1909,  by  Andrew  L.  Harris,  then 
governor  of  the  state  of  Ohio.  The  essen- 
tial and  controlling  facts  are  sufficiently 
stated  in  the  pleadings  of  the  parties,  and 
are  not  in  dispute. 

The  petition  of  James  C.  Morris,  the  re- 
lator herein,  alleges  and  charges  as  follows: 

**Now  comes  James  0.  Morris,  the  relator 
herein,  and  gives  the  court  to  understand 
and  be  informed:  That,  on  the  4th  day  of 
January,  1909,  Andrew  L.  Harris,  the  then 
duly  qualified  and  acting  governor  of  the 
state  of  Ohio,  duly  appointed  the  relator  to 
the  office  of  member  of  the  railroad  commis- 
sion of  Ohio,  subject  to  the  advice  and  con- 
sent of  the  senate  of  the  state  of  Ohio,  for 
the  term  of  six  years,  to  commence  on  the 
first  Monday  in  February,  1909,  and  to  ter- 
minate on  the  first  Monday  in  February, 


1915;  and,  on  said  4th  day  of  January,  1909, 
by  written  message  addressed  to  said  senate 
and  signed  by  said  Andrew  L.  Harris,  gover- 
nor, as  aforesaid,  duly  submitted  said  ap- 
pointment to  said  senate  for  its  confirma- 
tion.    That,  on  said  4th  day  of  January, 
1909,  the  general  assembly  of  Ohio,  includ- 
ing said  senate,  was   in   session,  and  said 
message  of  said  Andrew  L.  Harris,  governor 
of  Ohio,  was  duly  received  by  said  senate 
on  said  4th  day  of  January,  1909,  and,  by 
appropriate  action  on  the  part  of  said  sen- 
ate, the  said  appointment  of  the  relator  to 
said  office  was  duly  assented  to  and  con- 
firmed by  said  senate.    That  thereupon,  on 
the  5th  day  of  January,  1909,  the  said  An- 
drew L.  Harris,  governor  of  Ohio,  duly  is- 
sued to  the  relator  a  commission  to  serve 
as  a  member  of  said  railroad  commission  of 
Ohio  for  said  term  beginning  on -the  first 
Monday  in  February,  1909,  and  ending  on 
the  first  Monday  in  February,  1915,  which 
commission  was  duly  signed  by  said  Andrew 
L.  Harris,  governor,  as  aforesaid,  and  was 
duly  countersigned  by  Carmi  A.  Thompson, 
who  then  was  the  duly  elected,  qualified, 
and  acting  secretary  of  state  of  the  state 
of  Ohio.     And  thereupon,  on  the  29th  day 
of  January,  1909,  the  relator  took  and  sub- 
scribed the  constitutional  oath,  as  an  officer 
of  the  state  of  Ohio,  to  support  the  Con- 
stitution of  the  United  States  and  the  Con- 
stitution of  the  state  of  Ohio,  and  that  he 
would  faithfully  discharge  the  duties  of  the 
office  as  a  member  of  the  railroad  commis- 
sion of  Ohio,  to  which  he  had  been  appointed 
according  to  law,  to  the  best  of  his  ability; 
and   further   took  and   subscribed  an  oath 
that  he  was  not  pecuniarily  interested  in 
any  railroad  in  the  state  of  Ohio  or  else- 
where, and  that  he  did  not  then  hold  any 
other  office  of  profit,  and  that  he  did  not 
then  hold  any  position  under  any  political 
committee   or  party,   which   oath   was,   on 
said  date  last  aforesaid,  duly  filed  in  the 
office  of  the  said  secretary  of  state.     That, 
then  and  thereby,  the  relator  was  duly  com- 
missioned a  member  of  the  railroad  com- 
mission   of   Ohio    under   said   appointment, 
and  lawfully  entitled  to  exercise  the  powers 
and    duties    and    to   receive    the    fees    and 
emoluments  of  said  office  during  said  term 


Ivy  V.  Lusk,  11  La.  Ann.  486;  State  ex  rel. 
Bownes  v.  Meehan,  45  N.  J.  L.  189;  Dickin- 
son V.  Jersey  City,  68  N.  J.  L.  99,  52  Atl. 
278;  State  ex  rel.  Atty.  Gen.  v.  Thompson, 
0  Ohio  C.  C.  161. 

State  ex  rel.  Lueders  v.  Ermston,  14  Ohio 
C.  C.  614,  affirmed  in  57  Ohio  St.  665,  60 
N.  E.  1129,  wherein  it  appeared  that,  by  ex- 
press statutory  provision,  a  prospective  ap- 
pointment was  authorized,  is  cited  and  set 
out  in  State  ex  bel.  Mobbis  v.  Sullivan. 

The  rule  that  an  officer  whose  term  will 
expire  before  the  vacancy  in  question  oc- 
26  LJUA.(N.S.) 


curs  cannot  make  a  valid  prospective  ap- 
pointment is  also  impliedly  recognized  in 
cases  like  State  ex  rel.  Whitney  v.  Van 
Buskirk,  40  N.  J.  L.  463;  State  ex  rel. 
Childs  V.  O'Leary,  64  Minn.  207,  66  N.  W. 
264,  nml  others  that  might  be  mentioned,  de- 
claring that  the  prospective  appointment  to 
fill  a  vacancy  sure  to  occur  in  a  public 
office,  made  by  an  officer  who,  or  a  body 
which,  as  then  constituted,  is  empowered  to 
fill  the  vacancy  when  it  arises,  is,  in  the 
absence  of  a  law  forbidding  it,  a  valid  ap- 
pointment. 
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beginning  on  the  first  Monday  in  February, ' 
1909,  and  ending  on  the  first  Monday  in 
February,  1915.  But  the  relator  avers  that 
the  defendant,  John  Sullivan,  has  usurped 
and  unlawfully  holds  and  exercises  said 
office,  and.,  as  such  officer,  assumes  to  do 
and  perform  all  and  singular  the  duties  per- 
taining to  said  office,  and  to  receive  the  fees 
and  emoluments  thereof,  to  the  exclusion 
and  against  the  rights  of  the  relator,  and 
under  a  claim  of  appointment  to  said  office 
by  Judson  Harmon,  governor  of  Ohio,  and 
a  confirmation  thereof  by  the  senate  of  the 
state  of  Ohio,  and  a  commission  issued  in 
pursuance  of  said  appointment  and  con- 
firmation thereof  by  said  Judson  Harmon, 
governor  of  Ohio.  But  the  relator  avers 
that  the  said  pretended  appointment  of  the 
defendant  by  the  said  Judson  Harmon,  gov- 
ernor of  Ohio,  was  made  long  subsequent  to 
the  appointment  and  qualification  of  the 
relator  to  said  office,  and  after  the  right 
and  title  of  the  relator  to  said  office  had 
become  fixed  and  absolute.  Wherefore  re- 
lator prays  that  defendant  be  required  to 
answer  by  what  warrant  he  claims  to  have, 
use,  exercise,  and  enjoy  said  office  of  mem- 
ber of  the  railroad  commission  of  Ohio,  and 
that  he  be  adjudged  not  entitled  thereto, 
and  that  judgment  of  ouster  therefrom  may 
be  pronounced  against  him,  and  that  the 
relator  may  be  adjudged  entitled  to  said 
office  and  its  franchises.'* 

To  this  petition  the  defendant,  John  Sul- 
livan, filed  the  following  answer: 

"Now  comes  John  Sullivan  the  defendant 
herein,  and,  for  answer  to  the  petition  of 
the  relator,  denies  that,  on  the  4th  day  of 
January,  1909,  or  at  any  other  time,  the 
relator  was  duly  appointed  to  the  office  of 
member  of  the  railroad  commission  of  Ohio, 
for  the  term  of  six  years,  to  commence  on 
the  first  Monday  in  February,  1909,  and  to 
terminate  on  the  first  Monday  in  February, 
1916.  He  denies  that,  on  the  4th  day  of 
January,  1909,  or  at  any  other  time,  the 
governor  of  Ohio  duly  submitted  said  al- 
leged appointment  to  the  senate  of  Ohio  for 
its  confirmation.  He  denies  that,  on  the 
4th  day  of  January,  1909  or  at  any  other 
time  the  senate  of  Ohio  duly  assented  to 
and  confirmed  said  alleged  appointment.  He 
denies  that  on  the  5th  day  of  January, 
1909,  or  at  any  other  time,  the  governor  of 
Ohio  duly  issued  to  the  relator  a  commis- 
sion to  serve  as  a  member  of  said  railroad 
commission,  for  the  term  beginning  on  the 
first  Monday  in  February,  1909,  and  ending 
on  the  first  Monday  in  February,  1915.  He 
denies  that  said  alleged  commission  was 
duly  signed  by  the  governor  of  Ohio  or  duly 
countersigned  by  the  secretary  of  state  of 
the  state  of  Ohio.  He  admits  that,  on  the 
29th  day  of  January,  1909,  the  relator  took 
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and  subscribed  the  oatha  mentioned  in  said 
petition.  He  admits  that  said  Andrew  L. 
Harris,  as  governor  of  Ohio,  at  the  time 
mentioned  in  said  petition,  attempted  to 
appoint  the  relator  to  said  office,  and,  on 
said  4th  day  of  January,  1909,  submitted 
said  pretended  appointment  to  the  senate 
of  Ohio  for  its  confirmation,  and  that  said 
senate  in  due  form  of  law  assented  to  said 
alleged  appointment.  That,  on  the  5th  day 
of  January,  1909,  said  governor,  in  due  form 
of  law,  issued  to  the  relator  a  paper  pur- 
porting to  be  a  commission  to  serve  as  a 
member  of  said  railroad  commission  for  the 
term  aforesaid,  and  that  the  same  was 
countersigned  by  said  secretary  of  state; 
but  the  defendant  denies  that  the  relator 
was  then  and  thereby  duly  appointed  to 
said  office,  denies  that  his  said  pretended 
appointment  was  duly  confirmed,  denies 
that  he  was  duly  commissioned  a  member 
of  said  railroad  commission  for  said  term, 
and  denies  that  he  was  or  is  lawfully  en- 
titled to  exercise  the  powers,  or  to  receive 
the  salary  and  emoluments,  of  said  office 
for  said  term,  for  that,  on  the  3d  day  of 
November,  1908,  Judson  Harmon  was  duly 
elected  governor  of  the  state  of  Ohio,  to 
serve  for  the  term  of  two  years  commencing 
on  the  second  Monday,  which  was  the  11th 
day  of  the  month  of  January,  1909,  and,  al- 
though said  Andrew  L.  Harris  was,  on  the 
5th  day  of  January,  1909,  the  duly  quali- 
fied and  acting  governor  of  the  state  of 
Ohio,  his  term  of  office,  aa  he  then  well  knew, 
would,  by  operation  of  law,  expire  on  the 
11th  day  of  January,  1909,  and  therefore 
said  Andrew  L.  Harris  had  no  lawful  right, 
power,  or  authority  to  make  said  alleged 
appointment,  and  the  senate  of  Ohio  had  no 
lawful  right,  power,  or  authority  to  confirm 
the  same. 

"Further  answering,  the  defendant  avers 
that  he  is,  and  at  the  times  stated  here- 
inafter was,  a  citizen,  resident,  inhabitant, 
and  elector  of  the  county  of  Butler,  in  the 
state  of  Ohio,  and  then  had  and  still  has  all 
the  qualifications  required  by  law  for  a 
member  of  the  railroad  commission  of  Ohio; 
that,  on  the  21st  day  of  January,  1909,  Jud- 
son Harmon,  who  then  was  the  duly  elected, 
qualified,  and  acting  governor  of  the  state 
of  Ohio,  as  such  governor,  duly  appointed 
the  defendant  a  member  of  said  commission, 
subject  to  the  advice  and  consent  of  the 
senate  of  the  state  of  Ohio,  for  the  term 
of  six  years,  to  commence  on  the  first  Mon- 
day in  the  month  of  February  in  the  year 
1909,  and  to  terminate  on  the  first  Monday 
in  the  month  of  February  in  the  ypar  1915, 
and,  on  said  21st  day  of  January,  1909,  by 
a  written  message  addressed  and  transmit- 
ted to  said  senate  and  signed  by  him  as  gov- 
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emor,  as  aforesaid,  duly  submitted  said  ap- 
pointment to  said  senate  for  its  confirma- 
tion; that,  on  the  3d  day  of  March,  1909, 
said  senate,  by  appropriate  action  on  its 
part>  duly  assented  to,  advised,  and  con- 
firmed said  appointment  of  the  defendant  as 
a  member  of  said  railroad  commission,  and, 
on  the  5th  day  of  said  month,  notified  said 
governor  of  its  said  action;  that,  thereupon, 
on  the  6th  day  of  March,  1909,  said  Judson 
Harmon,  governor  of  Ohio,  duly  issued  to 
the  defendant  a  commission  to  serve  as  a 
member  of  said  railroad  commission,  for 
said  term  ending  on  the  first  Monday  of 
February,  1915,  which  commission  was  duly 
signed  by  said  Judson  Harmon,  governor,  as 
aforesaid,  and  was  duly  countersigned  by 
the  secretary  of  state  of  the  state  of  Ohio; 
that  thereupon,  on  the  8th  day  of  March, 
1909,  the  defendant  took  and  subscribed  the 
constitutional  oath  of  an  ofiicer  of  the  state 
of  Ohio,  to  support  the  Constitution  of  the 
United  States  of  America,  and  the  Constitu- 
tion  of  the  state  of  Ohio,  and  that  he  would 
faithfully  discharge  the  duties  of  the  ofHce 
as  a  member  of  the  railroad  commission  of 
Ohio,  to  which  he  had  been  appointed  ac- 
cording to  law,  as  aforesaid,  to  the  best  of 
his  ability,  and  further  took  and  subscribed 
an  oath  that  he  was  not  pecuniarily  inter- 
ested in  any  railroad  in  the  state  of  Ohio 
or  elsewhere,  and  that  he  did  not  then  hold 
any  other  office  of  profit,  and  that  he  did 
not  then  hold  any  position  under  any  politi- 
cal committee  or  party,  which  oath  was,  on 
said  date  last  aforesaid,  duly  filed  in  the 
office  of  said  secretary  of  State;  that,  then 
and  thereby,  the  defendant  was  duly  com- 
missioned a  member  of  the  railroad  com- 
mission of  Ohio,  and  then  was,  and  still  is, 
lawfully  entitled  to  exercise  the  powers  and 
duties,  and  to  receive  the  salary  and  emolu- 
ments, of  said  office  during  said  term,  and, 
since  the  date  last  aforesaid,  has  dischai^ed 
the  duties  of  said  office  under  said  appoint- 
ment. 

**Wherefore  the  defendant  prays  that  the 
petition  of  the  relator  be  dismissed,  and 
that  the  defendant  be  adjudged  and  decreed 
to  be  entitled  to  said  office  as  member  of 
the  railroad  commission  of  Ohio,  for  said 
term  ending  on  the  first  Monday  in  Feb- 
ruary, 1915,  and  for  all  proper  relief." 

The  sufficiency  of  the  foregoing  answer  is 
ohailenged  by  relator  by  a  general  demurrer 
filed  thereto,  and  the  cause  is  submitted  to 
the  court  upon  this  demurrer. 

Me*ssrs.  Daugherty,  Todd,  &  Barey  for 

plaintiff. 

Messrs.  Booth,  Keating,  Peters,  & 
Pomerene,  for  defendant: 

The  governor  had  no  power  to  make  an 
appointment  to  the  office  of  railroad  com- 
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missioner,  which  could  not  take  effect  until 
several  weeks  after  his  own  term  of  office 
had  expired. 

Mechem,  Pub.  Off.  §  133;  State  ex  rel. 
Peters  v.  McColIister,  11  Ohio,  51;  State 
ex  rel.  Ives  v.  Choate,  11  Ohio,  511;  State 
ex  rel.  Atty.  Gen.  v.  Thompson,  9  Ohio  C.  C. 
161;  State  ex  rel.  Lueders  v.  Ermston,  14 
Ohio  C.  C.  614,  57  Ohio  St.  665,  50  N.  E. 
1129;  23  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  347;  Throop,  Pub.  Off.  §  92;  People  ex 
rel.  Sweet  v.  Ward,  107  Cal.  236,  40  Pac. 
538;  Ivy  v.  Lusk,  11  La.  Ann.  486;  State 
ex  rel.  Bownes  v.  Meehan,  45  N.  J.  L.  189; 
State  ex  rel.  Childs  v.  O'Leary,  64  Minn. 
207,  66  N.  W.  264;  State  ex  rel.  Whitney 
v.  Van  Buskirk,  40  N.  J.  L.  463;  State  ex 
rel.  Bovee  v.  Catlin,  84  Tex.  48,  19  S.  W. 
302. 

Courts  presume  that  legislators  are  fa- 
miliar with  the  common  law,  and  intend  to 
act  in  conformity  with  its  principles,  unless 
in  clear  and  express  terms  they  express  an 
intention  to  abrogate  or  modify  it. 

Allen  V.  Parish,  3  Ohio,  188;  Columbus  v. 
City  Bd.  of  Elections,  13  Ohio  S.  &  C.  P. 
Dec.  452;  Thomp.  Neg.  §  1005;  Carle  v. 
Bangor  &  P.  Canal  &  R.  Co.  43  Me.  269; 
Sullivan  v.  Mississippi  &  M;  R.  Co.  11  Iowa, 
421;  Krause  v.  Morgan,  53  Ohio  St.  26,  40 
N.  E.  886;  Felix  v.  Griffiths,  56  Ohio  St. 
39,  45  N.  E.  1092;  Grogan  v.  Garrison,  27 
Ohio  St.  50;  Andrews  v.  Lembeck,  46  Ohio 
St.  38,  15  Am.  St.  Rep.  547,  18  N.  E.  483; 
United  States  v.  Sanges,  144  U.  S.  310,  311, 
36  L.  ed.  445,  446,  12  Sup.  Ct.  Rep.  609; 
Heiskell  v.  Baltimore,  65  Md.  125,  57  Am. 
Rep.  308,  4  Atl.  116;  Howe  v.  Peckham,  6 
How  Pr.  229;  Johnson  v.  Fluetsch,  176  Mo. 
452,  75  S.  W.  1005;  Edwards  v.  Gaulding, 
38  Miss.  165;  Peterson  v.  Gittings,  107 
Iowa,  306,  77  N.  W.  1056;  Keech  v.  Balti- 
more &  W.  R.  Co.  17  Md.  32;  Osgood  v. 
Breed,  12  Mass.  525;  LewisV  Sutherland, 
Constr.  2d  ed.  §  453. 

Crew,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  January  4,  1909,  the  relator,  James 
C.  Morris,  was  appointed  by  Andrew  L. 
Harris,  then  governor  of  the  state  of  Ohio, 
to  be  a  member  of  the  railroad  commission 
of  this  state,  for  the  term  of  six  years; 
said  term  to  commence  on  the  first  Monday 
in  February,  1909,  and  to  terminate  on  the 
first  Monday  of  February,  1915.  On  the 
same  day  the  senate  of  Ohio,  being  then 
in  session,  assented  to  and  confirmed  said 
appointment.  On  the  following  day,  Janu- 
ary 5th,  Governor  Harris  issued  to  said 
James  C.  Morris  a  commission  to  serve  as 
a  member  of  said  railroad  commission,  for 
said  term  of  six  years  commencing  on  the 
first  Monday  in  February,  1909     By  opera- 
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tion  of  law  the  term  of  office  of  Andrew 
L.  Harris  as  governor  of  Ohio  expired  at 
noon  on  January  11,  1909,  and  Judson  Har- 
mon then  became  governor.  On  January 
21,  1909,  Governor  Harmon  appointed  the 
defendant,  John  Sullivan,  to  be  a  member 
of  said  railroad  commission  for  and  during 
tlie  same  term  for  which  Governor  Harris 
had  theretofore  named  and  appointed  the 
relator,  Morris.  Said  appointment  so  made 
by  Governor  Harmon  was,  on  the  3d  day 
of  March,  1909,  assented  to  and  confirmed 
by  the  senate,  and,  on  March  8,  1909,  the 
defendant  Sullivan  having  received  his  com- 
mission qualified  and  entered  upon  said 
office  of  railroad  commissioner  and  has  ever 
since  continued  to  hold  the  same  and  to 
discharge  the  duties  thereof  under  and  by 
virtue  of  said  appointment.  These  facts 
being  admitted  the  question  here  presented 
is:  Had  Andrew  L.  Harris  as  governor  of 
Ohio,  the  lawful  authority  and  right  to  ap- 
point the  relator,  Morris,  to  fill  an  antici- 
pated vacancy  in  a  public  office  the  term  of 
which  could  not  begin  until  after  his  own 
term  of  office  had  expired?  It  admittedly 
is  the  well-established  general  rule  of  law 
that  an  officer  clothed  with  authority  to 
appoint  to  a  public  office  cannot,  in  the 
absence  of  express  statutory  authority, 
make  a  valid  appointment  thereto  for  a 
term  which  is  not  to  begin  until  after  the 
expiration  of  the  term  of  such  appointing 
officer. 

Mechem,  in  his  work  on  Public  Offices  & 
Officers,  at  §  133,  states  the  general  rule 
as  follows:  "The  appointing  power  cannot 
forestall  the  rights  and  prerogatives  of  their 
own  successors  by  appointing  successors  to 
offices  expiring  after  their  power  to  appoint 
has  itself  expired."  The  author  then  quotes 
with  approval  the  language  of  Buchanan, 
J.,  in  Ivy  V.  Lusk,  11  La.  Ann.  486,  where 
he  says:  "That  an  appointment  thus  made 
by  anticipation  has  no  other  basis  than 
expediency  and  convenience,  and  can  only 
devise  its  binding  force  and  effect  from  the 
supposition  that  there  will  be  no  change 
of  person,  and  consequently  of  will,  on  the 
part  of  the  appointing  power,  between  the 
date  of  the  exercise  of  that  power  by  antici- 
pation, and  that  of  the  necessity  for  the  ex- 
ercise of  such  power  by  the  vacancy  of  the 
office.''  Throop,  in  his  treatise  on  Public 
Officers  (§92),  says:  "But  it  has  been  held 
that  where  an  office  is  to  be  filled  by  ap- 
pointment by  the  ^vemor,  with  the  advice 
and  consent  of  the  senate,  the  governor  and 
senate  cannot  forestall  their  successors,  by 
appointing  a  person  to  an  office  which  is 
then  filled  by  another,  whose  term  will  not 
expire  until  after  the  expiration  of  the 
terms  of  the  governor  and  senators,  and 
that  an  outgoing  board  of  freeholders  of  a 
26  L.R.A.(N.S.) 


county  cannot  lawfully  appoint  a  person  to 
an  office  which  will  not  become  vacant  dur- 
ing their  official  terms."  The  correctness 
and  soundness  of  the  rule  and  doctrine  as 
above  enunciated,  so  far  as  investigation 
has  disclosed  to  us,  is  not  opposed  by  any 
of  the  authorities,  but  is  supported  by 
many,  among  which  are:  State  ex  rel. 
Bownes  v.  Meehan,  45  N.  J.  L.  189;  People 
ex  rel.  Sweet  v.  Ward,  107  Gal.  236,  40  Pac. 
538;  Ivy  v.  Lusk,  supra. 

But  counsel  for  relator,  while  conceding 
the  general  rule  to  be  as  above  stated,  nev- 
ertheless contend  in  the  present  case  that 
the  appointment  of  the  relator  made  by 
Governor  Harris  on  January  4,  1909,  was  a 
valid  exercise  of  the  appointing  power,  be- 
cause expressly  authorized  by  statute. 
Whether,  as  claimed,  said  appointment  was 
so  authorized,  must  be  determined  accord- 
ing to  the  interpretation  and  effect  proper 
to  be  given  the  provisions  of  §  1  of  the  act 
of  the  general  assembly  of  the  state  of 
Ohio  passed  April  2,  1906  (98  Ohio  Laws, 
p.  342;  Rev.  Stat.  §  244-11).  Said  section, 
so  far  as  its  language  is  material  or  per- 
tinent to  the  present  inquiry,  reads  as  fol- 
lows: "A  railroad  commission  is  hereby 
created  to  be  composed  of  three  commis- 
sioners. Within  sixty  days  after  the  pas- 
sage of  this  act,  the  governor  shall,  by  and 
with  the  advice  and  consent  of  the  senate, 
appoint  such  commissioners;  but  no  com- 
missioner so  appointed  shall  be  qualified  to 
act  until  so  confirmed,  unless  appointed  dur- 
ing the  adjournment  of  said  senate.  The 
term  of  one  such  appointee  shall  terminate 
on  the  first  Monday  in  February,  1909;  the 
term  of  the  second  such  appointee  shall  ter- 
minate on  the  first  Monday  in  February, 
1911;  and  the  term  of  the  third  such  ap- 
pointee shall  terminate  on  the  first  Monday 
in  February,  1913.  In  January,  1909,  and 
biennially  thereafter,  there  shall  be  ap- 
pointed and  confirmed,  in  the  same  manner, 
one  commissioner  for  the  term  of  six  years 
from  the  first  Monday  in  February  of  such 
year.  Each  commissioner  so  appointed  shall 
hold  his  office  until  his  successor  is  appoint- 
ed and  qualified.  Any  vacancy  shall  be 
filled  by  appointment  by  the  governor  for 
the  unexpired  term,  subject  to  confirmation 
of  the  senate,  but  any  such  appointment 
shall  be  in  full  force  until  act^d  upon  by 
the  senate."  It  will  be  observed  that,  while 
the  above  section  provides  that  the  original 
appointments  to  be  made  by  the  governor 
thereunder  are  to  be  made  within  sixty 
days  after  the  passage  of  the  act,  the' only 
provision  or  requirement  as  to  subsequent 
appointments  is  that  in  January,  1909,  and 
biennially  thereafter,  the  governor  shall  ap- 
point one  commissioner  for  the  term  of  six 
years,  the  term  of  such  appointee  to  com- 
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mence  on  tbe  first  Monday  of  February 
following  said  appointment.  In  other  words, 
the  legislature,  by  way  of  fixing  the  time 
when  such  subsequent  appointments  should 
be  made,  enacted  and  required  only  that 
they  should  be  made  biennially  during  the 
month  of  January.  If  the  statute  had  been 
wholly  silent  as  to  the  time  such  future 
appointments  were  to  be  made,  then,  ad- 
mittedly. Governor  Harris,  because  of  the 
rule  above  stated,  would  have  been  without 
lawful  authority  or  right  to  appoint  relator 
to  an  ofRce  the  term  of  which  could  not 
begin  until  after  his  own  term  as  governor 
had  expired. 

Can  it  be  affirmed,  then,  upon  a  considera- 
tion of  this  statute,  that  the  necessary  ef- 
fect of  the  provision  requiring  appointments 
to  be  made  in  January  is  to  abrogate  the 
well-established  rule  of  the  common  law, 
which  forbids  a  prospective  appointment  to 
an  office  not  to  become  vacant  until  the 
expiration  of  the  term  of  the  appointing 
officer;  or  that  it  was  the  purpose  and  in- 
tent of  the  legislature,  in  thus  fixing  the 
time  when  appointments  should  be  made,  to 
thereby  so  modify  and  alter  the  rule  of  the 
common  law  as  to  authorize  and  empower 
an  outgoing  governor  "to  forestall  the  rights 
and  prerogatives  of  hi^  own  successor,  by 
appointing  a  successor  to  an  office  expiring 
after  his  power  to  appoint  had  itself  ex- 
pired?" The  established  canons  of  con- 
struction forbid  such  interpretation,  unless 
the  plain  language  of  the  statute  impera- 
tively requires  it.  The  statute  must  be 
read  and  construed  in  the  light  of  the  com- 
mon law  in  force  at  the  time  of  its  enact- 
ment, and  the  legislature  will  not  be  pre- 
sumed or  held  to  have  intended  the  re- 
peal or  modification  of  a  well-settled  rule 
of  the  common  law  then  in  force,  imless  the 
language  employed  by  it  clearly  imports 
such  intention.  No  such  language  is  found 
in  this  statute.  Hence  no  such  legislative 
intent  is  shown  or  can  be  presimied.  Peter- 
•on  V.  Gittings,  107  Iowa,  306,  77  N.  W. 
1056;  Johnson  v.  Fluetsch,  176  Mo.  452,  75 
6.  W.  1005;  Edwards  v.  Gaulding,  38  Miss. 
118;  Keech  v.  Baltimore  &  W.  R.  Co.  17 
Md.  32;  Lewis's  Sutherland  Stat.  Constr. 
§  454;  1  Kent,  Com.  bottom  paging  551; 
Maxwell,  Interpretation  of  Statutes,  pp.  121, 
122;  Dwarris,  Statutes,  185;  26  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  662.  The  record  in  this 
case  affirmatively  discloses  that,  at  the  time 
Governor  Harris  appointed  relator  to  be  a 
member  of  the  railroad  commission  of  Ohio, 
no  present  necessity  then  existed  for  the 
making  of  such  appointment.  The  appoint- 
ment so  made  by  him  on  January  4,  1909, 
was  not  made  to  fill  an  existing  vacancy, 
but  a  vacancy  to  arise  during  the  term  of 
his  successor,  and  after  his  own  power  to 

9A  J.Ti  A  (K.R.\ 


appoint  thereto  had,  by  operation  of  law, 
expired.  This  statute,  although  requiring 
such  executive  appointments  to  be  made  in 
January,  neither  in  express  terms,  nor  by 
necessary  implication  from  the  language 
therein  employed,  imposes  or  enjoins  upon 
the  outgoing  governor  the  duty  of  making 
such  appointment.  Hence  the  rule  of  the 
common  law  which  positively  forbids  his 
making  the  same  is  not  changed  or  affected 
by  the  statute,  but  continues  and  remains 
in  full  force  and  effect,  and  must  therefore 
control  and  govern.  The  case  of  State  ex 
rel.  Lueders  v.  Ermston,  14  Ohio  C.  C.  614, 
affirmed  by  this  court  in  Ermston  v.  State, 
57  Ohio  St.  665,  50  N.  E.  1129,  "on  the 
grounds  stated  by  the  circuit  court,"  is  cited 
by  counsel  for  relator  as  sustaining  their 
contention  in  the  present  case.  The  statute 
before  the  court  for  construction  in  that 
case  was,  in  its  terms  and  essential  require- 
ments, materially  different  from  the  statute 
here  under  review,  and  the  reasoning  and 
opinion  of  the  court  in  that  case,  so  far 
from  being  opposed  to  the  conclusion  reached 
by  us  in  the  present  case,  is,  we  think,  in 
entire  accord  and  harmony  therewith.  The 
syllabus  in  that  case  is  as  follows:  "When 
authority  is  given  to  an  officer  to  make  an 
appointment,  such  officer  cannot  make  an 
appointment  the  term  of  wl^ich  is  to  begin 
after  the  expiration  of  his  term;  but  when 
the  statute  expressly  provides  that  the  ap- 
pointment shall  be  made  on  a  certain  day, 
or  as  soon  thereafter  as  practicable,  the 
appointment  may  be  made,  notwithstanding 
that  the  term  of  such  appointee  would  com- 
mence after  the  expiration  of  the  term  of 
the  appointing  officer." 

In  the  present  case,  for  the  reasons  here- 
inbefore stated,  we  are  of  opinion  that  the 
facts  pleaded  in  defendant's  answer  suffi- 
ciently Show  that  the  appointment  of  re- 
lator to  be  a  member  of  the  railroad  com- 
mission of  Ohio  was  without  right  or  au- 
thority of  law,  and  the  demurrer  to  said 
answer  will  be  overruled,  and  the  petition 
of  relator  dismissed. 

Demurrer  to  answer  overruled,  and  peti- 
tion dismissed. 

Summers,  Spear,  Davis,  Shauck,  and 
Price,  JJ.,  concur. 
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Contract  —  consideration  —  moral  obli- 
gation. 

The  moral  obligation  to  pay  for  services 
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of  a  real  estate  broker  under  a  contract  un- 
enforceable, because  not  in  writing,  is  suf- 
ficient to  support  a  subsequent  written 
agreement  to  make  such  payment. 

(October  4,  1909.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  Superior  Court  for  King  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  on  a  written  instrument  for  the  pay- 
ment of  commissions  for  the  sale  of  real 
estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Rice  &  Frank  for  appellants. 
Mr.  F.  J.  Carver  for  respondent. 

Fnllerton,  J.,  delivered  the  opinion  of 
the  court: 

The  respondent  brought  this  action  to 
recover  of  the  appellants  the  sum  of  $200, 
alleged  to  be  due  pursuant  to  a  written 
agreement  executed  and  delivered  to  him 
by  the  appellants,  whereby  they  agreed  to 


pay  him  the  sum  of  $200  for  his  services  in 
selling  for  appellants  a  certain  tract  of  real 
property.  Issue  was  taken  on  the  com- 
plaint, and  a  trial  had  thereon  which  re- 
sulted in  a  judgment  in  his  favor  for  the 
amount  claimed  to  be  due.  The  case  was 
tried  by  the  court  sitting  without  a  jury. 
No  question  is  raised  as  to  the  correctness 
of  the  facts  found,  but  the  case  is  here  on 
the  question  whether  these  facts  justify  the 
judgment  of  the  court. 

The  court's  findings  of  fact  are  as  fol- 
lows: 

"(1)  That  now  and  at  all  times  herein 
referred  to,  the  plaintiff  is  and  was  doing 
a  general  real  estate  business  in  Seattle, 
Washington,  under  the  firm  name  and  style 
of  B.  L.  Muir  &  Company,  being  the  sole 
owner  thereof. 

"(2)  That  now  and  at  all  times  con- 
cerned herein,  the  defendants  are  and  were 
husband  and  wife. 

"(3)   That  on  or  about  the  21st  day  of 


Note,  -^  Moral  obligation  as  conMdera-' 
tion  for  an  express  promise. 

This  question  was  treated  in  the  note 
to  Trimble  v.  Rudy,  53  L.R.A.  353,  and  the 
cases  there  cited  will  not  be  repeated  in  this 
note,  except  incidentally,  in  connection 
with  the  discussion  of  the  later  cases. 

As  to  whether  a  moral  obligation  arising 
from  relationship  affords  a  sufficient  consid- 
eration to  support  a  promise  to  become  re- 
sponsible for  another's  debt,  see  note 
to  Widger  v.  Baxter,  3  L.R.A.(N.S.)  436; 
and  as  to  validity  of  husband's  promise  to 
pay  debt  contracted  bv  wife,  see  note  to 
Shuman  v.  Steinel,  7  L.R. A.  ( N.S. )   1048. 

As  to  validity  of  new  promise  by  woman, 
after  discover ture  to  pay  debt  incurred 
during  coverture,  see  note  to  Gilbert  v. 
Brown,  7  L.R.A.(N.S.)    1053. 

Upon  the  somewhat  allied  questions  as  to 
validity  of  a  promise  of  additional  compen- 
sation for  completing  an  executory  contract 
other  than  a  contract  for  the  payment  of 
money,  see  note  to  Linz  v.  Schuck,  11 
L.R.A.(N.S.)  789;  and  as  to  payment  of 
part  of  a  liquidated  and  imdisputed  debt  as 
a  consideration  for  the  discharge  of  the 
whole  debt,  see  notes  to  Melroy  v.  Kemmer- 
er,  11  L.R.A.(N.S.)  1018;  Ex  parte  Ziegler, 
21  L.R.A.(N.S.)    1005. 

As  shown  in  the  note  in  53  L.R.A.  353, 
the  doctrine  which  formerly  had  some  sup- 
port in  the  early  cases,  that  a  mere  moral 
obligation  is  a  sufficient  consideration  to 
support  a  promise,  was  in  its  broad  scope 
challenged  and  practically  overthrown  by 
the  note  to  the  case  of  Wennall  v.  Adney, 
3  Bos.  &  P.  249.  The  courts  have  very  gen- 
erally approved  and  adopted  the  doctrine 
laid  down  by  that  writer  in  the  following 
terms:  "An  express  promise,  therefore,  as 
it  should  seem,  can  only  revive  a  precedent 
good  consideration  which  might  have  been 
enforced  at  law  through  the  medium  of  an 
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implied  promise  had  it  not  been  suspended 
by  some  positive  rule  of  law;  but  can  give 
no  original  right  of  action,  if  the  obligation 
on  which  it  is  founded  never  could  have 
been  enforced  at  law,  though  not  barred  by 
any  legal  maxim  or  statute  provision." 

For  the  purposes '  of  discussion  of  this 
question,  the  cases  presenting  the  question 
whether  a  moral  obligation  will  sustain  an 
express  promise  may  be  divided  into  four 
classes:  (1)  Cases  in  which  the  moral  ob- 
ligation arose  wholly  from  ethical  consid- 
erations, unconnected  with  any  legal  obli- 
gation, perfect  or  imperfect,  and  without 
the  receipt  of  actual  pecuniary  or  material 
benefit  by  the  promisor,  though  there  may 
have  been  actual  pecuniary  detriment  to  the 
promisee;  (2)  cases  in  which  the  moral  ob- 
ligation arose  out  of  or  was  connected  with 
a  previous  request  or  promise  creating  or- 
iginally an  enforceable  legal  liability,  which, 
however,  at  the  time  of  the  subsequent  ex- 
press promise,  had  become  discharged  or 
barred  by  operation  of  a  positive  rule  of 
law,  so  that  at  that  time  there  was  no  en- 
forceable legal  liability;  (3)  cases  in  which 
the  moral  obligation  arose  from  or  was  con- 
nected with  a  previous  request  or  promise 
which,  however,  never  created  any  lep^al 
liability,  because  of  a  rule  of  law  which 
rendered  the  original  contract  void;  (4) 
cases  in  which  the  moral  obligation  arose 
out  of  or  was  connected  with  the  receipt 
of  actual  material  or  pecuniary  benefit  by 
the  promisor,  without,  however,  any  pre- 
vious request  or  promise  on  his  part,  ex- 
press or  implied,  and,  therefore,  of  course, 
without  any  original  legal  liability,  per- 
fect or  imperfect. 

Moral  obligation  unconnected  with  material 
or  pecuniary  benefit  to  promisor. 

It   is   clear   under   the   authorities   that 
moral  obligations  of  the  first  class,  however 
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November,  1906,  the  defendants  made,  ex- 
ecuted, and  delivered  to  the  plaintiff  their 
written  agreement,  agreeing  to  pay  said 
plaintiff  $200  for  his  services  in  selling  for 
them  a  certain  parcel  of  real  estate;  said 
agreement  being  in  words  and  figurea^  to 
wit: 

"  lA.  Francis  Kane  and  Ida  Kane,  his  wife, 
agree  to  sell,  and  Paul  Bush  agrees  to  buy, 
the  following  described  real  estate,  situated 
in  the  county  of  King,  state  of  Washington, 
to  wit :  South  40  feet  of  lot  1,  block  17,  J. 
H.  Nagle's  addition  to  the  city  of  Seattle, 
for  the  sum  of  nine  thousand  six  hundred 
dollars  ($9,600),  the  purchaser  having  paid 
the  sum  of  five  hundred  dollars  ($500),  the 
receipt  of  which  is  hereby  acknowledged,  as 
earnest  money  and  part  payment  for  said 
land,  the  same  to  be  held  in  trust  by  B. 
L.  Muir  &  Company,  until  the  sale  is  closed 
or  canceled,  and  the  balance  of  said  pur- 
chase price  shall  be  paid  as  follows,  or  as 


soon  after  said  dates  respectively  as  tho 
title  to  said  real  estate  is  shown  to  be  mar* 
ketable,  to  wit:  Three  thousand  dollars 
($3,000)  on  or  before  the  22d  day  of  Novem- 
ber, 1906,  at  1  P.  M.;  nineteen  hundred  dol- 
lars ($1,900)  on  or  before  the  22d  day  of 
November,  1907,  at  1  p.  m.;  four  thousand 
dollars  ($4,000),  according  to  certain  mort- 
gage to  be  executed,  due  in  three  years  from 
date.  The  purchaser  agrees  to  pay  interest 
at  the  rate  of  6  per  cent,  payable  semian- 
nually, on  all  deferred  payments.  The  vend- 
or agrees  to  furnish  an  abstract  of  title 
made  by  a  reliable  abstract  company  for 
said  real  estate,  showing  a  marketable  title 
of  record  in  the  vendor,  free  from  encum- 
brances to  date  of  conveyance,  except  the 
street  assessments  amount  to  about  two 
hundred  dollars  ($200),  and  if  over  $200, 
the  surplus  to  be  deducted  from  the  nineteen 
hundred  payment  which  the  purchaser  as- 
sumes and  agrees  to  pay  as  a  part  of  the 
above-named  purchase  price,  and  the  vendor 


strong,  ethically  considered,  create  no  con- 
sideration for  a  subsequent  premise.  A 
particularly  good  illustration  of  the  point 
is  furnished  by  the  case  of  Mills  v.  Wy- 
man,  3  Pick.  207  (cited  in  the  earlier 
note),  wherein  the  court,  while  recognizing 
the  strong  obligation  resting  upon  a  father 
to  pay  the  expense,  previously  incurred, 
without  his  request,  by  a  stranger  in  caring 
for  a  son  who  was  of  full  age  and  had  ceased 
to  be  a  member  of  the  father's  family,  he 
having  been  suddenly  taken  sick,  and  being 
poor  and  in  distress,  nevertheless  held  that 
it  was  insufficient  to  support  a  subsequent 
express  promise  by  the  father  to  do  so. 

In  addition  to  the  cases  cited  in  the  ear- 
lier notes,  the  following  cases  illustrate  the 
application  of  the  rule  to  this  class  of  cases : 

The  moral  obligation  resting  upon  a  son 
to  reimburse  a  town  for  past  expenses  in- 
curred for  the  relief  of  his  pauperized  moth- 
er is  not  a  sufficient  consideration  for  his 
promise  to  pay  the  same.  Freeman  v. 
Dodge,  98  Me.  536,  66  L.R.A.  395,  57  Atl. 
884.  The  court  says:  "A  mere  moral  ob- 
ligation, or,  as  it  is  sometimes  rather  loose- 
ly stated,  a  moral  obligation  not  founded 
upon  an  antecedent  legal  liability,  .  .  . 
is  not  sufficient  consideration  for  a  prom- 
ise." 

A  promise  by  the  father  of  an  illegiti- 
mate child,  to  the  mother,  to  pay  the  lat- 
ter for  the  support  of  the  child,  though 
made  before  the  support  was  furnished,  is 
without  consideration  and  unenforceable, 
since  the  mother  was  under  the  primary 
duty  of  supporting  the  child.  Easley  v. 
Gordon,  51  Mo.  App.  637.  The  court  said 
that  to  constitute  a  moral  obligation  a  con- 
sideration of  an  express  contract,  so  that 
it'  may  be  enforced  by  an  action  at  law, 
there  must  have  been  some  pre-existing  le- 
gal obligation.  It  was  conceded  that  the 
father's  promise  to  a  third  person,  not  un- 
der obligation  to  support  the  child,  would 
be  supported  by  a  sufficient  consideration. 
26  LJl.A.(N.S.) 


A  son  being  under  no  legal  obligation  to 
support  his  mother,  a  promi$>e  by  him  to 
pay  for  her  past  support,  furnished  without 
his  request,  is  without  consideration.  Davis 
V.  Anderson,  99  Va.  620,  39  S.  E.  588. 

In  Trayer  v.  Setzer,  72  Neb.  845,  101  N. 
W.  989,  however,  it  is  said  obiter  that  the 
father  of  illegitimate  children  is  under  a 
moral  obligation  to  support  them,  and  that 
duty  alone,  even  in  the  absence  of  the  bas- 
tardy statute,  would  doubtless  be  a  suf- 
ficient consideration  for  a  bond  conditioned 
for  its  performance. 

There  is  also  an  obiter  statement  in  Rob- 
bins  V.  Potter,  11  Allen,  588,  to  the  effect 
that  past  cohabitation  is  in  itself  a  legal 
consideration  for  a  promise  to  pay  money. 
The  court  evidently,  however,  had  in  mind 
the  question  as  to  the  legality  of  the  con- 
tract rather  than  the  existence  of  a  con- 
sideration, as  the  question  before  it  was  as 
to  the  legality  of  a  contemporaneous  or  pre- 
cedent promise  by  a  man  to  repay  advances 
by  a  woman  with  whom  he  cohabited. 

A  voluntary  promise,  out  of  motives  of 
gratitude  and  affection,  to  pay  an  annuity 
to  a  friend,  is  without  consideration,  and 
insufficient  to  support  an  action  to  recov- 
er thereunder.  Parsons  v.  Teller,  188  N.  Y. 
318,  80  N.  E.  930.  The  court  said :  "  'An 
equitable  consideration  founded  on  mere  love 
or  affection  or  gratuity,  which,  although  it 
will  support  a  contract  as  between  the  par* 
ties,  when  executed,  will  not  support  an  ac- 
tion to  enforce  an  executory  contract.' 
.  .  .  But  if  there  be  an  equitable  obli- 
gation which  would  also  be  a  legal  one 
were  it  not  for  the  legal  disability  of  the 
party,  such  as  infancy  or  coverture,  then  the 
obligation,  which  is  not  merely  moral,  but 
also  equitable,  is  sufficient  consideration  to 
support  a  new  promise  after  the  disability 
of  the  promisor  has  ceased." 

The  moral  obligation  of  a  husband  to  pay 
a  debt  discharged  in  insolvency  proceedings 
is  not  a  sufficient  consideration  to  support 
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further  agrees  to  transfer  said  property  to 
the  purchaser  by  a  good  and  sufficient  war- 
ranty deed  to  the  said  vendee  or  his  assigns, 
and  pay  two  hundred  dollars  ($200)  of  the 
purchase  price  to  B.  L.  Muir  &,  Company, 
for  services  rendered.  The  purchaser  shall 
have  one  day's  time  after  the  delivery  of 
said  abstract  for  examination  of  same,  and 
in  case  the  abstract  shall  show  a  marketable 
title  in  the  vendor,  this  sale  shall  be  com- 
pleted; and  if  the  said  title  is  not  market- 
able and  cannot  be  made  so,  then  B.  L. 
Muir  &  Company  shall  refund  to  the  said 
vendee  the  above-named  earnest  money,  and 
the  sale  shall  be  canceled;  the  deposit  of 
$500  to  be  paid  to  Mrs.  Ida  Kane  in  the 
event  of  the  purchaser   failing  to   comply 


with  this  agreement.    Witness  our  hands  this 

2l8t  day  of  November,  1906. 

"Signed  and  delivered  in  the  presence  of 

B.  L.  Muir." 

M.  Francis  Kane.  [Seal.] 

Ida  Kane.  [Seal.] 

Paul  Bush.  [Seal.]* 


Ml 


(4)  That  the  plaintiff  did  make  the  sale 
referred  to  in  said  written  contract,  and 
which  sale  was  accepted  by  the  defendants, 
but  they  have  since  failed,  neglected,  and 
refused  to  pay  the  aforesaid  two  hundred 
dollars  ($200)  commission  allowed,  al- 
though the  same  is  long  past  due  and  still 
the  property  of  the  plaintiff." 

The  statute  governing  contracts  for  com- 
missions for  buying  or  selling  real  estate 


a  promise  of  his  wife  to  pay  the  same. 
Widger  v.  Baxter,  190  Mass.  130,  3  L.R.A. 
(N.S.)    436,   76  N.   E.   609. 

The  moral  obligation  which  a  widow  con- 
ceives to  rest  upon  her  to  guarantee  the 
payment  of  a  note  given  by  her  husband, 
arising  from  the  circumstance  that  she  had 
promised  her  husband  before  his  death  to 
pay  it,  and  from  the  fact  that  the  payee 
was  her  aunt  and  in  feeble  health,  is  insuf- 
ficient to  constitute  a  consideration  for  her 
guaranty  of  the  note,  which  will  uphold,  as 
against  her  creditors,  and  assignment  of  a 
po]icy  of  insurance  to  secure  the  guaranty. 
Fidelity  &  C.  Co.  v.  Thompson,  128  Cal. 
506,  61  Pac.  94. 

Payment  of  money  by  a  daughter  to  se- 
cure the  release  of  her  parents  from  what 
she  mistakenly  supposed  to  be  an  enforce- 
able written  contract  for  the  sale  of  their 
land  will  not  be  upheld  because  of  the  moral 
obligation  of  the  parents  to  carry  out  their 
verbal  agreement  of  sale.  Tucker  v.  Den- 
ton, 32  Ky.  L.  Rep.  621,  15  L.R.A.(N.S.) 
289,  106  S.  W.  280. 

So,  money  advanced  by  plaintiff  to  defend- 
ant to  promote  an  irrigation  ditch  enter- 
prise (a  venture  which  proved  a  failure  and 
was  abandoned )  affords  no  consideration  for 
a  subsequent  apfreement  by  the  defendant  to 
give  the  plaintiff  an  interest  in  stock  of  a 
mining  corporation,  igsued  to  him  in  con- 
sideration of  certain  mining  claims  to  the 
development  of  which  the  plaintiff  made  no 
contribution,  even  though  the  original  agree- 
ment was  that,  if  the  plaintiff  would  ad- 
vance money  to  defendant  for  his  various 
business  undertakings,  mining  and  other- 
wise, the  plaintiff  should  have  a  one-half 
interest  in  such  ventures,  sucJi  agreement 
not  having  been  carried  out  on- the  part  of 
plaintiff,  except  to  the  extent  already  stated. 
Shoemaker  v.  Munn,  20  Colo.  App.  1,  76 
Pac.  924.  The  plaintiff  did  not  contend  that 
the  original  agreement  was  sudlciently  defi- 
nite to  sustain  the  action,  but  relied  up- 
on the  subsequent  promise  of  the  defend- 
ant. 

So,  where  a  soldier,  while  acting  under 
orders  of  his  superior  officer,  took  a  horse 
for  the  use  of  the  Confederate  Army,  and 
26  L.R.A.(N.S.) 


afterward  verbally  promised  the  owner  to 
pay  for  it,  it  was  held  that  there  was  no 
consideration.  McCord  v.  Dodson,  10  Heisk. 
440. 

The  Maryland  court  of  appeals  in  Linz 
V.  Schuck,  106  Md.  220,  11  L.R.A.(N.S.) 
789,  124  Am.  St.  Rep.  481,  67  Atl.  286,  14 
A.  &  £.  Ann.  Cas.  495,  declared  that  a 
mere  moral  obligation  is  not  a  sufficient 
consideration  for  a  contract,  and  reviewed 
the  subject  at  some  length  in  order  to  cor- 
rect what  is  characterized  as  an  erro- 
neous statement  in  Robinson  v.  Hurst  (Mu- 
tual Reserve  Fund  Life  Asso.  v.  Hurst)  78 
Md.  69,  20  L.R.A.  761,  44  Am.  St.  Rep. 
206,  26  Atl.  956  (cited  in  the  earlier 
note),  that  "this  court  has  never,  when 
called  upon,  hesitated  to  say  that  a  moral 
obligation  is  a  sufficient  consideration  to 
support  a  promise  to  pay."  The  statements 
to  similar  effect  in  State  use  of  Stevenson 
V.  Reigart,  1  Gill.  1,  39  Am.  Dec.  628,  and 
Drury  v.  Briscoe,  42  Md.  164,  are  also  dis- 
approved, and  attention  is  called  to  the 
fact  that,  in  the  former  case,  the  decision 
was  really  based  on  the  fact  th»t  the  tes- 
tator had  promised  to  pay  for  the  services 
before  they  were  rendered,  and  in  the  lat- 
ter there  was  a  valuable  consideration. 

In  Barthe  v.  Lacroix,  29  La.  Ann.  326, 
29  Am.  Rep.  330,  however,  a  note  payable 
at  the  maker's  death,  given  by  an  employer 
to  an  employee,  was  upheld,  although  ap- 
parently the  only  consideration  for  it  was 
the  natural  obligation  in  favor  of  the  em- 
ployee, arising  out  of  his  long  services  to 
the  maker  at  small  wages. 

And  in  Matthews  v.  Williams,  25  La. 
Ann.  685,  where  the  defense  to  promi8sor>' 
notes  was  that  they  were  given  for  old 
notes  of  the  maker's  father,  which,  on  their 
face,  appeared  to  be  prescribed,  the  court 
said  that  the  son  had  the  right  by  natural 
mandate  to  pay  his  father's  debt,  he  had 
the  right  to  promise  to  pay  it,  he  had  the  ' 
right  to  bind  himself  as  he  did.  uncondi- 
tionally, to  do  so,  and  as  he  saw  fit  to  bind 
liimself,  let  him  be  bound. 

Moral  oblifration  arising  from  a  former  legal 
liability  no  longer  enforceable. 

As  subsequently  shown,  some  of  the  cases 
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provides  that  any  agreement  authorizing  an 
employee,  an  agent,  or  broker,  to  sell  or 
purchase  real  estate  for  compensation  or  a 
commission,  shall  be  void  unless  the  agree- 
ment, contract,  or  promise,  or  some  note  or 
memorandum  thereof,  be  in  writing.  The 
appellants  contend  that  the  writing  relied 
upon  by  the  resp(Hident  is  insufficient  under 
the  statute;  that  it  is  not  an  agreement  au- 
thorizing the  respondent  to  sell  the  real 
property  described  for  compensation  or  com- 
mission, nor  does  it  authorize  or  employ  the 
respondent  to  sell  real  estate  at  all.  Mani- 
festly, if  the  writing  sued  upon  was  intended 
as  an  agreement  authorizing  the  respondent 
to  sell  real  estate  of  the  appellants,  it  is 
faulty  in  the  particulars  mentioned,  and  so 
far  deficient  as  not  to  warrant  a  recovery, 
even  if  a  sale  had  been  made  thereunder.  ' 


But  we  do  not  understand  that  this  is  the 
question  presented  by  the  record.  It  is 
clear  that  this  writing  was  not  intended  as 
an  agreement  authorizing  the  respondent  to 
sell  the  real  property  mentioned.  In  fact, 
it  was  executed  after  that  service  had  been 
performed,  and  is  an  agreement  in  writing 
to  pay  a  fixed  sum  for  a  past  service,  not 
a  service  to  be  performed  in  the  future.  The 
question  for  determination  is  its  validity 
as  a  promise  to  pay  for  a  past  service. 
Looking  to  the  instrument  itself,  there  is 
nothing  on  its  face  that  in  any  manner 
impugns  its  validity.  It  is  a  direct  promise 
to  pay  a  fixed  sum  of  money  for  services 
rendered.  Prima  facie,  therefore,  it  is  legal 
and  valid;  and,  if  it  is  illegal  at  all,  it  is 
because  the  actual  consideration  for  the 
promise,    which    was    alleged    and    proven. 


hold  that  it  is  only  where- there  was  at  one 
time  a  legal  liability  which,  by  operation  of 
law,  has  become  unenforceable,  that  a  moral 
obligation  is  sufficient  to  sustain  a  subse- 
quent express  promise.  However  that  may 
be,  it  is  clear  that  the  moral  obligation  in 
such  cases  is  sufficient  to  support  the  ex- 
press promise.  The  cases  applying  the  well- 
settled  rules  that  the  moral  obligation  to 
pay  an  indebtedness  after  bar  of  the  stat- 
ute of  limitations,  or  after  a  discharge  in 
bankruptcy,  is  sufficient  to  support  an  ex- 
press promise  to  do  so,  are  familiar  illus- 
trations of  the  point;  and  it  is  unnecessary 
to  cite  them  in  this  note. 

Other  applications  of  the  doctrine  in 
cases  where  there  was  at  one  time  a  legal 
liability  will  be  found  in  the  note  in  53 
L.R.A.  353,  and  a  number  of  additional 
cases  are  here  appended. 

The  moral  obligation  of  a  debtor  to  pay 
a  judgment  which  has  become  dormant  is 
a  sufficient  consideration  to  support  a  new 
promise,  it  being  a  moral  duty  based  upon 
an  antecedent  legal  obligation  which  has 
been  extinguished,  but  never  performed. 
Brown  v.  Akeson,  74  Kan.  301,  86  Pac.  299. 

The  moral  obligation  to  pay  a  pre-existing 
legal  debt  is  a  good  consideration  for  the 
execution  of  a  note  and  mortgage  in  its 
payment.  Fourth  Nat.  Bank  v.  Craig,  1 
Neb.  (Unof.)  849,  96  N.  W.  185.  The  rule 
was  applied  by  upholding  a  note  given  by 
a  principal  to  repay  the  surety  the  amount 
he  had  paid  on  the  principal  obligation,  even 
upon  the  assumption  that  the  surety  might, 
for  some  ulterior  reason,  have  lost  his 
right   of   action. 

In  this  connection  it  is  to  be  observed  that 
there  may  have  been,  theoretically  at  least, 
a  legal  liability  although  it  was  never,  pri- 
or to  the  subsequent  express  promise,enforce- 
able.  Thus,  notwithstanding  the  fact  that 
the  courts  of  Illinois,  as  shown  under  the 
next  heading,  have  declared  in  general  terms 
that  a  moral  obligation  does  not  form  a 
valid  consideration  unless  the  moral  duty 
was  once  a  legal  one,  it  was  held  in  Morse 
V.  Crate,  43  111.  App.  613,  that  labor  and 
material  furnished  to  the  owner  of  proper- 
ty is  a  sufficient  consideration  to  support  a 
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new  promise  by  him  to  pay  for  the  same, 
which  the  law  will  enforce,  even  though  an 
action  on  the  contract  under  which  the  work 
was  done  and  material  furnished  could  not 
be  maintained  because  of  noncompliance  by 
the  contractor  with  a  statutory  requirement 
as  to  giving  to  the  owner  a  statement  of 
the  number  and  names  of  subcontractors, 
etc. 

In  the  light  of  the  distinction  just  advert- 
ed to  it  may  become  important,  especially 
where  the  original  contract  was  within  the 
statute  of  frauds,  to  determine  whether  the 
particular  provision  of  the  statute  rendered 
that  contract  void  or  merely  unenforceable. 
Further  allusion  will  be  made  to  this  point 
under  the  next  heading. 

Promise  supplementary  to  one  legally  en- 
forceable. 

Whether  or  not  it  is  essential  that  the 
moral  obligation  shall  have  once  been  a  le- 
gal one  in  order  to  render  it  sufficient  con- 
sideration to  support  a  subsequent  express 
promise,  it  is  clear  that  a  past  benefit  which 
has  formed  the  consideration  of  a  prior  le- 
gal obligation  that  has  been  enforced,  or  is 
still  legally  enforceable,  will  not  constitute 
a  consideration  for  a  new  and  additional 
promise.  Illustrations  of  this,  point  are 
shown  at  page  358  of  the  note  in  53  L.R.A. 
and  other  illustrations  of  the  point  follow. 

A  promissory  note  given  in  consideration 
of  services  already  rendered,  and  for  which 
the  payee  had  already  received  the  amount 
originally  agreed  upon,  is  a  mere  gratuity 
and  without  consideration.  Holland  v. 
Barnes,  53  Ala.  83,  25  Am.  Rep.  595. 

A  written  warranty  gratuitously  deliv- 
ered by  the  vendor  to  the  vendee  after  the 
contract  of  sale  has  been  fully  executed  is 
a  mere  nudum  pactum  and  will  not  super- 
sede a  verbal  warranty.  Aultman  v.  Ken- 
nedy, 33  Minn.  339,  23  N.  W.  628. 

A  promise  by  the  vendor  of  a  stock  of 
goods  after  the  sale  was  completed,  not  to 
engage,  in  the  same  business,  is  not  bind* 
ing  in  the  absence  of  a  new  consideration. 
Carruthers  v.  McMurray,  75  Iowa,  173,  3D 
N.  W.  265.     To  the  same  effect  is  Zantur- 
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rendered  the  promise  illegal.  This  consid- 
eration was  the  sale  of  real  {Property  for  the 
appellants  by  the  respondent,  acting  as  a 
broker,  without  a  written  agreement  au- 
thorizing the  service ;  and  it  is  thought  that, 
because  the  statute  declares  an  agreement 
for  such  a  service  void  unless  in  writing,  the 
service  furnishes  no  consideration  for  the 
subsequent  promise,  since  the  service  must 
either  have  beea  founded  upon  an  invalid 
agreement  or  was  volimtary.  There  are 
cases  which  maintain  this  doctrine.  In  Bag- 
nole  V.  Madden,  76  N.  J.  L.  255,  69  Atl. 
967,  the  precise  question  was  presented. 
There  the  plaintiff  had  been  orally  author- 
ized by  the  defendant  to  sell  a  parcel  of  real 
estate  owned  by  the  defendant.  A  purchaser 
was  found  and  a  contract  of  sale  entered 


into.  The  defendant  thereupon  executed  a 
written  agreement,  and  delivered  the  same 
to  the  plaintiff,  wherein  she  promises  to 
pay  him  $50  for  his  services.  In  an  action 
brought  upon  the  writing,  the  court  held 
that  she  could  not  recover  because  of  the 
invalidity  of  the  original  oral  contract  au- 
thorizing the  services;  it  being  in  violation 
of  the  statute  declaring  such  agreement  void 
unless  in  writing. 

The  case  was  rested  on  a  decision  of  the 
court  of  errors  and  appeals  (Stout  v.  Hum- 
phrey, 69  N.  J.  L.  436,  65  Atl.  281),  which 
announced  the  same  doctrine,  but  upon  a 
state  of  facts  not  quite  the  same;  the  sub' 
sequent  promise  to  pay  being  oral  instead 
of  in  writing.  In  the  course  of  its  opinion 
in  the  latter  case  the  court  said:     *'It  is 


jian  T.  Boornazian,  25  R.  I.  151,  55  Atl. 
199. 

Promises  made  by  the  landlord,  after  the 
execution  of  the  lease,  to  do  certain  things 
that  the  tenant,  by  the  lease,  had  agreed  to 
do,  are  without  consideration.  Leeming  v. 
Duryea,  49  Misc.  240,  97  N.  Y.  Supp.  355. 

Cases  of  this  kind  are  clearly  distinguish- 
able from  those  where  the  material  or  pe- 
cuniary benefit  received  by  the  promisor  had 
never,  prior  to  the  express  promise  in  ques- 
tion, formed  the  consideration  of  a  legal 
obligation  already  enforced  or  still  legally 
enforceable. 

See  also  Hobbs  v.  Greifenhagen,  91  111. 
App.  400. 

Moral  obligation  arising  from  receipt  of 
m.aterial  or  financial  benefit,  without 
any  original  legal  liability. 

There  is  a  square  conflict  of  authority 
as  to  sufficiency  of  moral  obligations  of  the 
third  and  fourth  of  the  classes  enumerated 
at  the  beginning  of  this  note  to  support  an 
express  promise. 

The  statement  above  quoted  from  the  note 
to  Wennall  v.  Adney  has  generally  been  the 
starting  point  of  the  discussions  in  the  sub- 
sequent cases.  The  courts  have,  however, 
followed  somewhat  different  lines,  and  the 
divergence,  while  not  affecting  the  result 
so  far  as  cases  of  the  first  or  second  class 
are  concerned,  has  materially  affected  the 
rule  as  applied  to  obligations  of  the  third 
or  fourth  class.  It  should  be  observed  in 
this  connection,  however,  that  even  the 
courts  of  the  same  jurisdiction  do  not  ob- 
serve entire  consistency  in  the  discussion  of 
this  subject,  and  that  general  statements 
of  doctrine  and  criteria  are  to  be  accepted 
with  caution,  especially  when  they  tran- 
scend the  case  actually  before  the  court  at 
the  time. 

As  pointed  out  at  page  361  of  the  note  in 
53  L.R.A.,  many  of  the  courts  state  in  gen- 
eral terms  that,  to  impart  to  a  moral  obli- 
gation any  binding  character,  there  must 
have  been"  at  one  time  a  pre-existing  legal 
oblipation.  Doubtless  in  many  cases  in 
which  the  statement  is  made  in  this  form, 
the  iioc'i>s.<«kt;es  of  the  case  only  called  for  a 
£6  L.R.A.(N.S.) 


holding  that  a  moral  obligation  of  the  first 
class  (see  enumeration  in  first  part  of 
note)  is  insufficient  to  sustain  an  express 
promise,  and  the  value  of  the  statement  as 
embodying  a  general  rule  is  corresponding- 
ly weakened.  In  many  cases,  however,  the 
condition  that  there  shall  have  once  been 
a  legal  obligation  resting  upon  the  promisor 
has  been  actually  applied  by  holding  that 
a  moral  obligation  of  the  third  or  fourth 
class  is  insufficient  to  sustain  a  subsequent 
promise.  It  will  be  observed  that  if  this 
statement  of  the  doctrine  is  taken  literally 
and  in  its  full  scope,  it  does  in  fact  exclude 
moral  obligations  of  the  third  class  as  well 
as  those  of  the  fourth  class  from  the  cate- 
gory of  moral  obligations  which  are  suf- 
ficient to  constitute  a  consideration  for  an 
express  promise.  Many  cases  in  which  this 
condition  has  been  insisted  upon,  with  the 
result  of  holding  that  the  moral  obligation 
arising  from  or  connected  with  the  void  con- 
tract of  a  married  woman,  made  during 
coveture,  is  insuflicient  to  sustain  a  prom- 
ise made  by  her  after  disco verture,  are 
shown  in  the  case  note  to  Gilbert  v.  Brown, 
7  L.R.A.(N.S.)    1053. 

— ^when  original  contract  void  under  stat- 
ute of  frauds. 

It  is  apparent  that,  in  this  view,  the 
moral  obligation  resting  upon  one  who  has 
made  a  contract  which  was  void,  and  not 
merely  unenforceable,  because  not  in  writ- 
ing, as  required  by  the  statute  of  frauds, 
would  not  furnish  a  sufficient  consideration 
for  a  new  promise  if  the  consideration  mov- 
ing from  the  promisee  had  already  been  re- 
ceived. This  doctrine  was  in  fact  applied 
in  Stout  V.  Humphrey,  69  N.  J.  L.  436,  55 
Atl.  281,  to  a  case  upon  its  facts  substan- 
tially like  Mum  v.  Kane,  it  being  held  in 
the  Stout  Case  that  a  subsequent  promise  to 
pay  for  services  of  a  broker  in  procuring  a 
sale  or  exchange  of  real  estate  is  without 
consideration,  where  the  original  contract 
was  not  in  writing,  as  required  by  the  stat- 
ute declaring  that  no  broker  or  real  estate 
agent  selling  land  on  account  of  the  owner 
shall  be  entitled  to  receive  any  commission 
unless  the  authority  for  selling  is  in  writ- 
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clear  that  if  a  contract  between  two  parties 
be  void,  and  not  merely  voidable,  no  sub- 
sequent express  promise  will  operate  to 
charge  the  party  promising,  even  though  he 
has  derived  the  benefit  of  the  contract.  Yet, 
according  to  the  commonly  received  notion 
respecting  moral  obligations,  and  the  force 
attributed  to  a  subsequent  express  promise, 
such  a  person  ought  to  pay.  An  express 
promise,  therefore,  as  it  should  seem,  can 
only  revive  a  precedent  good  consideration 
which  might  have  been  enforced  at  law 
through  the  medium  of  an  implied  promise 
had  it  not  been  suspended  by  some  posi- 
tive rule  of  law,  but  can  give  no  original 
right  of  action  if  the  obligation  on  which  it 
is  founded  never  could  have  been  enforced 
at  law,   though  not  barred  by  any   l^al 


maxim  or  statute  provision."  The  court, 
it  will  be  observed,  makes  a  distinction  be- 
tween contracts  formerly  good,  but  on  which 
the  right  of  recovery  has  been  barred  by  the 
statute,  and  those  contracts  which  are 
barred  in  the  first  instance  because  of  some 
legal  defect  in  their  execution;  holding  that 
the  former  will  furnish  a  consideration  for 
a  subsequent  promise  to  perform,  while  the 
latter  will  not.  It  has  seemed  to  us  that 
this  distinction  is  not  sound.  The  moral 
obligation  to  pay  for  services  rendered  as 
a  broker  in  selling  real  estate  under  an  oral 
contract,  where  the  statute  requires  such 
contract  to  be  in  writing,  is  just  as  binding 
as  is  the  moral  obligation  to  pay  a  debt 
that  has  become  barred  by  the  statute  of 
limitations;  and  there  is  no  reason  for  hold- 


ing, signed  by  the  owner.  The  court  called 
attention  to  the  fact  that  the  statute  de- 
clares that  the  broker  shall  not  be  entitled 
to  any  commission,  and  not  merely  that  ''no 
action  shall  be  maintained."  And  again, 
it  said  that  the  contract  sued  upon,  having 
been  in  contravention  of  the  statute,  was 
not  voidable,  but  void,  and  no  subsequent 
promise  could  operate  to  charge  the  party 
promising  therewith.  The  decision  is  ex- 
pressly referred  to  the  doctrine  of  the  note 
to  Wennall  v.  Adney,  3  Bos.  &  P.  247.  As 
a  matter  of  fact,  the  subsequent  promise 
in  the  Stout  Case  was  also  oral,  but  the  de- 
cision is  not  on  that  ground,  but,  as  already 
indicated,  on  the  ground  that  there  was  no 
consideration ;  and  the  doctrine  of  that  case 
was  applied  in  the  subsequent  case  of  Bag- 
nole  V.  Madden,  76  N.  J.  L.  255,  69  Atl. 
967,  where  the  subsequent  promise  was  in 
writing. 

These  cases,  it  will  be  observed,  are  in  di- 
rect conflict  with  the  result  in  Muib  v. 
Kane,  and  they  are  also  in  conflict  with 
Mohr  V.  Kickgauer,  post,  533,  unless  the  lat- 
ter case  is  distinguished  by  the  statement 
in  the  opinion,  that  while  the  statute  de- 
clares that  the  contract  not  in  writing  shall 
be  void,  the  courts  construe  the  contract 
not  to  be  void,  but  merely  unenforceable. 

Other  cases  involving  the  validity  of  a 
new  promise  when  the  original  promise  is 
in  violation  of  the  statute  of  frauds  are 
•cited  at  page  370  of  the  note  in  53  L.R.A., 
•and  some  additional  cases  on  that  point  are 
here  added.  It  is  to  be  observed  that  under 
the  doctrine  that  a  moral  obligation  is  suf- 
ficient to  support  a  new  promise  only  where 
it  was  once  a  legal  obligation,  the  question 
whether  the  statute  declares  the  contract 
void  or  merely  prevents  its  enforcement  may 
be  material.  The  majority  of  the  cases  cit- 
•ed  in  the  earlier  note  sustained  the  validity 
of  a  new  promise  resting  upon  the  perform- 
ance by  the  other  party  of  the  consideration 
under  a  previous  contract  within  the  stat- 
ute of  frauds;  but  there  is  authority  to  the 
•contrax7. 

Thus,  in  Lloyd  v.  Fulton,  91  U.  S.  479, 
^23  L.  ed.  363,  the  court,  without  discussing 
the  point,  declared  that,  an  antenuptial 
-2«  T..R.A.m.S.^ 


promise  to  settle  the  wife's  property  upon 
her  being  void  because  not  in  writing,  the 
husband's  promise  after  marriage  was  with- 
out consideration  and  of  no  validity. 

So,  a  verbal  agreement  to  pay  the  debt 
of  another,  being  void  under  the  statute  of 
frauds,  is  not  a  valid  consideration  for  a 
subsequent  promise  in  writing.  Hall  v. 
Soule,  11  Mich.  494. 

An  oral  contract  for  the  sale  of  wheat, 
which  is  void  under  the  statute  of  frauds, 
affords  no  consideration  for  a  promissory 
note  by  the  vendor  to  the  vendee  for  part 
of  the  amount  claimed  by  the  latter  for 
nondelivery  of  the  wheat.  Hooker  v.  Knab, 
26  Wis.  511.  To  the  same  effect  is  Nichols 
v.  Mitchell,  30  Wis.  329. 

In  Richardson  v.  Richardson,  148  111. 
563,  26  L.R.A.  305,  36  N.  E.  608,  it  was 
said  in  effect  that  a  parol  antenuptial 
agreement  which  is  void  under  the  statute 
of  frauds  will  not  support  a  promissory  note 
given  by  the  husband  to  his  wife  after  mar- 
riage. The  point,  however,  was  oWer,  as  it 
was  held  that  there  was  no  competent  evi- 
dence of  the  existence  of  the  antenuptial 
agreement;  and  besides,  the  contention  of 
the  party  seeking  to  uphold  the  note  was 
that  it  was  given  in  pursuance  of,  and  in 
part  performance  of,  the  original  agree- 
ment; not  that  it  was  a  new  promise  based 
on  the  moral  obligation  arising  from  the 
original  agreement. 

Cases  like  Kraak  v.  Fries,  21  D.  C.  100, 
18  L.R.A.  142,  where  the  note  sought  to  be 
enforced  was  clearly  a  part  of  the  original 
void  agreement,  and  for  that  reason  could 
not  be  enforced,  are,  of  course,  not  in  point. 

Upon  the  other  hand,  in  Rankin  v.  Mat- 
thiesen,  10  S.  D.  628,  75  N.  W.  196,  a  per- 
son having  agreed  with  the  maker  and  pay- 
ee of  a  note  that  he  would  collect  money 
due  to  himself  and  maker,  an(f  pay  it  over 
to  the  payee,  and,  having  collected  it,  but 
failed  to  pay  it  over,  indorsed  the  note  aft- 
er maturity,  in  recognition  of  his  agree- 
ment, it  was  held  that,  although  his  agree- 
ment was  not  enforceable,  because  not  in 
writing,  yet  he  was  morally  bound  to  pay 
the  money  over,  and  that  was  a  sufficient 
consideration  for  a  subsequent  indorsement. 
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ing  that  the  latter  will  support  a  new  prom- 
ise to  pay  while  the  former  will  not.  There 
is  no  moral  delinquency  that  attaches  to  an 
oral  contract  to  sell  real  property  as  a 
broker.  This  service  cannot  be  recovered 
for  because  the  statute  says  the  promise 
must  be  in  writing,  not  because  it  is  illegal 
in  itself.  It  was  not  intended  by  the  stat- 
ute to  impute  moral  turpitude  to  such  con- 
tracts. The  statute  was  intended  to  prevent 
frauds  and  perjuries;  and,  to  accomplish 
that  purpose,  it  is  required  that  the  evi- 
dence of  the  contract  be  in  writing;  but  it 
is  not  conducive  to  either  fraud  or  perjury 
to  say  that  the  services  rendered  under  the 
void  contract  or  voluntarily  will  support 
a  subsequent  written  promise  to  pay  for 
such  service.    Nor  is  it  a  valid  objection  to 


say  there  was  no  antecedent  legal  considera- 
tion. The  validity  of  a  promise  to  pay  a 
debt  barred  by  the  statute  of  limitations  is 
not  founded  on  its  antecedent  legal  obliga- 
tion. There  is  no  legal  obligation  to  pay 
such  a  debt;  if  there  were,  there  would  be 
no  need  for  the  new  promise.  The  obliga- 
tion is  moral  solely;  and  since  there  can 
be  no  difference  in  character  between  one 
moral  obligation  and  another,  there  can  be 
no  reason  for  holding  that  one  moral  obli- 
gation will  support  a  promise  while  another 
will  not.  Our  attention  has  been  called  to 
no  case,  other  than  the  New  Jersey  case 
above  cited,  where  the  facts  of  the  case  at 
bar  are  presented.  A  case  in  point  on  the 
principle  involved,  however,  is  Ferguson  v. 
Harris,  39  S.  0.  323,  39  Am.  St.  Rep.  731, 


The  decision  in  this  case  was  controlled  by 
the  provision  of  Gomp.  Laws,  §  3531,  that 
"an  existing  legal  obligation  resting  upon 
the  promisor,  or  a  moral  obligation  origi- 
nating in  some  benefit  conferred  upon  the 
promisor,  or  prejudice  suffered  by  the  prom- 
isee, is  also  a  good  consideration  for  a  prom- 
ise to  an  extent  corresponding  with  the  ex- 
tent of  the  obligation,  but  no  further  or 
otherwise." 

A  contract  not  enforceable  under  the  stat- 
ute of  frauds,  because  not  to  be  performed 
within  one  year,  may  nevertheless  constitute 
a  valid  consideration  for  a  new  promise  to 
the  same  effect.  Stout  v.  Ennis,  28  Kan. 
706. 

It  is  not  necessary  that  an  agreement  or 
a  stipulation  shall  be  valid  and  binding  in 
all  respects  to  make  it  a  sufficient  consid- 
eration to  support  a  conveyance.  If  the 
circumstances  are  such  as  to  make  it  im- 
pose a  moral  obligation  only,  such  an  ob- 
ligation will  afford  a  good  consideration  for 
a  deed  of  conveyance  without  being  in  writ- 
ing.   Sedgwick  v.  Tucker,  90  Ind.  271. 

So,  an  agreement  to  give  a  child  40  acres 
of  land  if  his  parents  would  name  him  after 
the  promisor,  though  void  because  of  uncer- 
tainty of  the  subject-matter,  is  a  sufficient 
consideration  to  support  a  subsequent  ex- 
press promise  to  give  a  certain  and  definite 
40  acres.  Daily  v.  Minnick,  117  Iowa,  663, 
60  L.R.A.  841,  91  N.  W.  913. 

— ^where  promisor  received  material  or  pe- 
cuniary benefit  without  any  antecedent 
promise. 

It  is  clear,  of  course,  if,  as  held  in  the 
Stout  Case,  moral  obligations  of  the  third 
class  are  insufficient  to  sustain  a  subsequent 
express  proipise  to  pay,  that  moral  obliga- 
tions of  the  fourth  class  are  also  insufficient 
for  that  purpose;  and  as  a  matter  of  fact 
it  was  expressly  held  in  another  New  Jersey 
case  (Sharp  v.Hoopes,  74  N.  J.  L.  191,  64 
Atl.  989)  that  a  promise  by  the  owner  of 
property  to  pay  a  broker  for  services  pre- 
viously rendered,  without  any  request,  in 
obtaining  a  tenant,  is  without  consideration. 

The  Sharp  Case,  considered  independently 
26  L.R.A.(N.S.) 


of  the  Stout  Case,  might  perhaps  be  cecon- 
ciled  with  the  decision  in  MuiR  v.  Kane, 
though  not  with  Edson  v.  Poppe,  post,  534, 
upon  the  ground  that  in  the  MuiB  Case 
there  was  a  previous  request  and  promise, 
although  there  was  at  no  time  any  pre-exist- 
ing legal  obligation,  while  in  the  Sh&rp  Case 
there  was  not  only  no  pre-existing  legal  ob- 
ligation, perfect  or  imperfect,  but  no  prec- 
edent request  or  promise,  void  or  otherwise. 
In  view,  however,  of  the  decision  in  the 
Stout  Case,  it  is  clear  that,  in  New  Jersey 
at  least,  it  is  essential,  to  render  the  moral 
obligation  sufficient  to  sustain  a  subsequent 
express  promise,  that  there  shall  have  been 
at  some  time  a  legal  liability  resting  on  the 
promisor. 

The  Sharp  Case  is  directly  opposed  to  Ed- 
son  V.  Poppc,  post,  534,  and  the  cases  cited 
and  relied  on  in  the  opinion  in  the  latter 
case.  Some  considerations  favoring  the 
broader  and  more  liberal  doctrine  adopted 
by  the  last  case  and  by  MuiB  v.  Kane  and 
the  cases  on  which  they  depend  will  be  sub- 
sequently advanced.  In  the  meantime,  the 
cases  not  included  in  the  other  notes  previ- 
ously referred  to,  involving  the  sufficiency 
of  moral  obligations  of  the  fourth  class  to 
support  a  subsequent  express  promise,  will 
be  set  out. 

Wulff  V.  Lindsay,  8  Ariz.  168,  71  Pac. 
963,  is  to  the  same  effect  as  Sharp  v. 
Hoopes,  supra,  it  being  held,  as  in  that 
case,  that  services  alreadv  rendered  bv  a 
broker  without  previous  request  or  promise 
will  not  support  a  subsequent  express  prom- 
ise to  pay  for  them. 

Friedman  v.  Suttle,  10  Ariz.  57,  9  L.R.A. 
(N.S.)  933,  85  Pac.  726,  holding  that  the 
fact  that  a  promise  to  pay  for  services  in 
furnishing  information  to  a  prospective  pur- 
chaser of  property  for  sale  was  not  made 
until  after  the  information  was  furnished, 
in  accordance  with  a  previous  request  there- 
for will  not  defeat  a  recovery  on  the  prom- 
ise, is,  of  course,  distinguishable. 

The  doctrine  of  the  Sharp  Case  is  also 
supported  by  Conant  v.  Evans,  202  Mass. 
34,  88  N.  E.  438,  holding  that  services  al- 
ready rendered  do  not  support  an  express 
promise  to  pay  for  the  same.    In  this  case 
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17  S.  £.  782.  Certain  persons,  without  au- 
thority from  the  defendant,  had  ordered 
lumber  and  used  it  in  the  erection  of  a 
building  on  the  defendant's  separate  prop- 
erty, she  being  a  married  woman.  Subse- 
quently she  gaire  her  promissory  note,  there- 
for, and  when  ah  action  was  brought  upon 
the  note,  she  sought  to  defend  on  the  ground 
of  want  of  consideration.  It  was  conceded 
that  there  was  never  any  legal  obligation 
on  the  part  of  the  defendant  to  pay  for  the 
lumber,  but  that  her  obligation  was  wholly 
moral.  It  was  thereupon  ui^d  that  such 
an  obligation  was  insufficient  to  support  the 
promise.  Speaking  upon  this  question,  the 
court  said:  ''AH  of  the  authorities  admit 
that  where  an  action  to  recover  a  debt  is 
barred  by  the  statute  of  limitations,  or  by  a 


discharge  in  bankruptcy,  a  subsequent  prom- 
ise to  pay  the  same  can  be  supported  by  the 
moral  obligation  to  pay  the  same,  although 
the  legal  obligation  is  gone  forever;  and  I 
am  unable  to  perceive  any  just  distinction 
between  such  a  case  and  one  in  which  there 
never  was  a  legal,  but  only  a  moral,  obli- 
gation to  pay.  In  the  one  case  the  legal 
obligation  is  gone  as  effectually  as  if  it  had 
never  existed ;  and  I  am  at  a  loss  to  perceive 
any  sound  distinction  in  principle  between 
the  two  cases.  In  both  cases,  at  the  time 
the  promise  sought  to  be  enforced  is  made, 
there  is  nothing  whatever  to  support  it  ex- 
cept the  moral  obligation;  and  why  the  fact 
that,  because  in  the  one  case  there  was  once 
a  legal  obligation,  which,  having  utterly 
disappeared,  is  as  if  it  had  never  existed. 


the  services  were  rendered  in  performing  an 
operation  on  the  defendant's  son,  the  prom- 
ise having  been  made  after  the  operation 
was  performed. 

So,  in  Fulton  v,  Varney,  117  App.  Div. 
572,  102  N.  Y.  Supp.  608,  it  was  held  in 
effect  that  information  given  to  contractors 
that  certain  work  was  to  be  done,  and  a 
recommendation  that  they  were  proper  per- 
sons to  do  the  work,  would  not  sustain  a 
subsequent  promise  to  pay  therefor. 

In  Critcher  v.  Watson,  146  N.  C.  150,  18 
L.R.A.(N.S.)  250,  125  Am.  St.  Rep.  470,  59 
S.  E.  544,  the  court  held  that  a  promise  by 
a  landlord  to  pay  his  tenant  for  a  better- 
ment placed  upon  the  property  by  the  ten- 
ant, and  which  he  had  a  right  to  remove, 
but  which  the  landlord  accepted,  was  not 
without  consideration,  and  was  binding 
upon  him ;  but  said  that  the  defendant  could 
not  put  a  betterment  upon  the  house  with- 
out request^  and  by  such  officious  act  make 
the  landlord  his  debtor,  nor,  if  the  consid- 
eration was  past,  would  the  promise  of  the 
landlord  to  pay  therefor  be  binding,  being 
gratuitous  and  without  a  consideration 
moving  thereto.  The  consideration  in  this 
case  was  found  in  the  fact  that,  at  the  time 
the  promise  was  made,  the  tenant  still  had 
the  right  to  remove  the  betterment. 

So,  a  subsequent  promise  to  repay  one 
who  has  paid  an  indebtedness  of  the  prom- 
isor is  not  equivalent  to  an  original  request, 
and  is  without  consideration.  Massachu- 
t»etts  Mut.  L.  Ins.  Co.  v.  Green,  185  Mass. 
306,  70  N.  E.  202.  The  court  said  that 
Gleason  v.  Dyke,  22  Pick.  390,  cited  as  an 
authority  that  a  subsequent  promise  is 
equivalent  to  a  previous  request,  though  not 
referred  to  by  name,  was  overruled  in  Dear- 
bom  V.  Bowman,  3  Met.  155,  so  far  as  that 
point  was  concerned;  and  that  Dearborn  v. 
Bowman  had  been  since  affirmed  in  Shep- 
herd V.  Young,  8  Gray,  152,  69  Am.  Dec. 
242,  and  Chamberlin  v.  Whitford,  102  Mass. 
448.  The  cases  thus  referred  to  are  set  out 
at  pages  373  and  375  of  the  note  in  53 
L.R.A. 

So,  the  appellate  division  of  the  third  de- 
partment in  Thomson  v.  Thomson,  76  App. 
Div.  178,  78  N.  Y.  Supp.  389,  held  that  the 
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payment  of  one  person's  debt  without  pre- 
vious request  by  another  who  was  under  no 
obligation  to  pay  the  same  affords  no  con- 
sideration for  a  subsequent  promise  by  the 
former  to  repay  the  latter.  The  court  con- 
ceded that  this  position  was  opposed  to  the 
decision  in  Doty  v.  Wilson,  14  Johns.  378 
(cited  in  the  note  in  53  L.R.A.  372),  but 
was  of  the  opinion  that  the  doctrine  of  that 
case  had  been  modified  by  the  later  cases, 
quoting  in  this  connection  the  remark  of 
Bronson,  J.,  in  Ehle  v.  Judson,  24  Wend. 
98  (cited  in  note  in  53  L.R.A.  374,  refer- 
ring to  Doty  V.  Wilson)  :  "This  rule  must 
be  taken  with  some  qualifications.  The 
moral  obligation  to  pay  a  debt  barred  by 
the  statute  of  limitations  or  an  insolvent's 
discharge,  or  to  pay  a  debt  contracted  dur- 
ing infancy  or  coverture  and  the  like,  will 
be  a  good  consideration  for  an  express 
promise.  But  a  merely  moral  or  conscien- 
tious obligation,  unconnected  with  any  prior 
legal  or  equitable  claim,  is  not  enough." 
The  court  also  refers  to  the  fact  that  the 
rule  as  laid  down  in  the  Ehle  Case  was 
referred  to  with  approval  in  Goulding  v. 
Davidson,  26  N.  Y.  604  (discussed  in  note, 
53  L.R.A.,  pages  366  et  seq.,  and  in  7 
L.R.A.(N.S.),  page  1054),  and  that  the 
broad  rule  declared  in  Doty  v.  WMlson  is 
not.  the  rule  of  law  accepted  by  the  courts 
of  New  York,  but  rather  the  rule  laid  down 
in  Eastwood  v.  Kenyon,  11  Ad.  &  El.  438,  6 
Eng.'Rul.  Cas.  23,  is  the  adopted  rule.  In 
view  of  the  fact  that  Goulding  v.  David- 
son adopted  the  position  of  Lee  v.  Mugge- 
ridge,  5  Taunt.  37,  on  the  specific  point  that 
the  moral  obligation  springing  from  a  void 
contract  made  by  a  married  woman  during 
coverture  will  support  a  new  promise  after 
discover ture,  rather  than  the  contrary  posi- 
tion taken  in  Eastwood  v.  Kenyon,  it  is 
difficult  to  perceive  how  the  Goulding  Case 
may  properly  be  regarded  as  supporting  the 
doctrine  of  the  Eastwood  Case  as  against 
the  Lee  Case.  As  there  was  in  the  Gould- 
ing Case  a  previous  request  and  promise  on 
the  part  of  the  married  woman,  though  the 
original  contract  was  absolutely  void,  so 
that  there  was  at  no  time  previous  to  the 
express  promise  after  discoverture  any  le- 
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should  affect  the  question,  I  am  at  a  loss 
to  conceive.  If  in  the  one  case  the  moral 
obligation,  which  alone  remains,  is  sufficient 
to  afford  a  Yalid  consideration  for  the  prom- 
ise, I  cannot  see  why  the  same  obligation 
should  not  have  the  same  effect  in  the  other. 
The  remark  made  by  Lord  Denman  in  East- 
wood y.  Kenyon,  11  Ad.  &  £1.  438,  that 
the  doctrine  for  which  I  am  contending 
'woul^  annihilate  the  necessity  for  any  con- 
sideration at  all,  inasmuch  as  the  mere  fact 
of  giving  a  promise  creates  a  moral  obliga- 
tion to  perform  it,'  is  more  specious  than 
sound,  for  it  entirely  ignores  the  distinction 
between  a  promise  to  pay  money  which  the 
promisor  is  under  a  moral  obligation  to  pay, 
and  a  promise  to  pay  money  which  the 
promisor  is  under  no  obligation,  either  legal 
or  moral,  to  pay.  It  seems  to  me  that  the 
cases  relied  upon  to  establish  the  modem 
doctrine,  so  far  as  my  examination  of  them 
has  gone,  ignore  the  distinction  pointed  out 
in  the  note  to  Comstock  v.  Smith,  7  Johns. 
89,  above  cited,  between  an  express  and  an 


Implied  promise  resting  merely  on  a  moral 
obligation;  for  while  such  obligation  does 
not  seem  to  be  sufficient  to  support  an  im- 
plied promise,  yet  it  is  sufficient  to  support 
an  express  promise."  To  the  same  effect 
is  Anderson  y.  Best,  176  Pa.  498,  35  AtL 
194,  wherein  it  was  said:  ''The  distinctioh 
sought  to  be  made  between  considerations 
formerly  good,  but  now  barred  by  statute, 
and  those  barred  by  statute  in  the  first  in- 
stance, is  not  substantial,  and  is  not 
sustained  by  the  cases."  See  also  Bailey 
V.  Philadelphia,  167  Pa.  569,  46  Am.  St. 
Rep.  691,  31  Atl.  925;  Stout  v.  Ennis,  28 
Kan.  706. 

Believing,  as  we  do,  that  the  better  rule 
is  with  the  cases  holding  the  moral  obliga- 
tion alone  sufficient  to  sustain  the  promise, 
it  follows  that  the  judgment  appealed  from 
should  be  affirmed.    It  is  so  ordered. 

Rndkln,  Ch.  J.,  and  Gose,  Chadwick, 
and  Horris,  JJ.,  concur. 


gal  liability,  the  decision  in  that  case  up- 
holding the  subsequent  promise  does  not, 
perhaps,  necessarily  involve  approval  of  the 
result  in  Doty  v.  Wilson,  where  the  con- 
sideration from  the  promisee  moved  without 
previous  request  or  promise,  void  or  other- 
wise, from  the  person  who  was  benefited 
and  who  subsequently  pomised  to  pay.  (In 
other  words,  the  Goulding^  Case  belongs  to 
the  third  class  and  the  Doty  Case  to  the 
fourth  class.)  But  the  Goulding  Case  cer- 
tainly casts  no  doubt  on  the  correctness  of 
the  decision  in  the  Doty  Case.  On  the  con- 
trary, the  decision  in  the  latter  receives  ad- 
ditional support  from  the  general  course  of 
the  argument  in  the  former,  and  is  referred 
to  with  apparent  approval  in  one  of  the 
opinions  in  the  Croulding  Case,  and  is  not 
criticized  adversely  in  any  of  the  opinions 
in  that  case.  The  opinion  in  Ehle  v.  Jud- 
son,  supra,  does  not  indicate  any  intention 
on  the  part  of  the  court  to  overrule  the  de- 
cision m  the  Doty  Case,  but  merely  inti- 
mates that  the  statement  which  it  imputes 
to  the  Doty  Case,  viz.,  that  *'a  moral  obli- 
gation is  a  sufficient  consideration  to  sup- 
port an  express  promise,"  is  too  broad;  and 
that  criticism  in  any  event  was  well  found- 
ed, since  that  statement  admits  the  suf- 
ficiency of  moral  obligations  of  the  first 
class.  It  is  not  apparent  that  the  result 
in  the  Wilson  Case  is  opposed  to  the  rule 
above  quoted  from  the  Ehle  Case,  as  the 
duty  of  one  whose  debt  has  been  discharged 
by  another,  to  repay  the  latter,  may  be 
very  properly  described  as  an  obligation 
connected  with  an  equitable  claim,  as  dis- 
tinguished from  a  mere  moral  or  conscien- 
tious obligation.  Hence,  the  approval  in 
one  of  the  opinions  in  the  Goulding  Case 
of  this  statement  of  the  rule  carries  with 
it  no  disapproval  of  th6  result  in  the  Doty 
Case. 

Cases  holding  that  the  moral  obligation 
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to  repay  one  who  has  voluntarily  and  with- 
out necessity  paid  another's  indebtedness 
will  sustain  a  subsequent  express  promise 
by  the  latter  to  do  so  are  cited  in  the  note 
in  53  L.R.A.  372;  and  to  these  should  be 
added  Wright  v.  Farmers'  Nat.  Bank,  31 
Tex.  Civ.  App.  406,  72  S.  W.  103,  holding 
that  where  one  person  voluntarily  pays  the 
judgment  against  another,  the  resultant 
benefit  constitutes  a  sufficient  consideration 
for  a  subsequent  promise  to  repay  the 
amount  in  satisfaction. 

There  are  a  number  of  Illinois  cases  de- 
claring in  general  terms  that  a  moral  ob- 
ligation does  not  form  a  valid  considera- 
tion unless  the  moral  duty  was  once  a  le- 
gal one.  Hart  v.  Strong,  183  111.  349,  55 
N.  E.  629;  Strayer  v.  Dickerson,  205  111. 
257,  68  N.  E.  767;  Finch  v.  Green,  226 
111.  304,  80  N.  E.  318;  Hobbs  y.  Greifenha^ 
gen,  01  111.  App.  400. 

In  none  of  these  cases,  however,  except 
possibly  the  Hobbs  Case,  was  the  adoption 
of  so  broad  a  doctrine  necessary.  In  Hart 
V.  Strong,  supra,  the  moral  obligation  which 
was  held  insufficient  to  sustain  an  agree- 
ment by  the  payee  of  a  note  to  accept  less 
than  the  amount  due  thereon  was  the 
payee's  belief  that  he  had  exacted  too  large 
a  consideration  for  a  reconveyance  of  prop- 
erty, and  his  desire  to  rectify  the  hardship 
before  his  death.  In  Strayer  v.  Dickerson, 
supra,  the  actual  decision  was  merely  to  the 
effect  that  gifts  of  money  by  a  wife  to  her 
husband  prior  to  the  passage  of  the  acts 
giving  to  the  wife  a  right  to  her  separate 
property,  and  allowing  husband  and  wife  to 
contract  with  each  other,  did  not  constitute 
a  valuable  consideration  for  a  subsequent 
deed  from  the  husband  to  the  wife.  In 
Finch  V.  Green,  supra,  it  seems  to  have  been 
assumed  that  the  principle  would  apply  to 
a  promise  to  pay  for  past  services  in  rec- 
ognition of  a  moral  obligation  to  do  bo; 
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but  in  this  case  the  principle  was  not  ap- 
plied, as  some  at  least,  of  the  services,  were 
rendered  after  the  execution  of  the  deed. 

In  Hobbs  y.  Greifenhagen,  supra,  the  de- 
cision was  to  the  effect  that  the  promise 
of  the  grantee  of  property,  who  had  taken 
it  subject  to  a  tax  thereon,  to  pay  the 
amount  of  the  tax  to  his  grantor  upon 
learning  that  a  prior  grantor,  in  compli- 
ance with  his  agreement  with  the  interme- 
diate grantor,  had  paid  the  tax,  was  with- 
out consideration. 

It  should  be  noted  tliat  some  cases  that 
might  otherwise  fall  within  the  fourth  class 
are  excluded  therefrom,  either  because  the 
services  or  other  part  consideration  rendered 
by  the  promisee  were  in  fact  of  no  mate- 
rial or  pecuniary  benefit  to  the  promisor, 
or  were  intended  to  be  gratuitous,  or,  for 
other  reasons,  created  no  moral  obligation 
on  his  part.  It  is  apparent,  of  course,  that 
cases  of  this  kind,  holding  that  there  was 
no  consideration  for  the  subsequent  prom- 
ise, do  not  militate  against  tne  position 
that  moral  obligations  of  the  fourth  class 
will  sustain  a  subsequent  express  promise. 
The  following  cases  are  examples  of  the 
kind  referred  to: 

Services  rendered  out  of  kindness,  and 
with  no  idea  that  they  were  to  be  paid  for, 
furnish  no  consideration  for  a  subsequent 
promise  to  pay  for  the  same.  Blanshan  v. 
Russell,  32  App.  Div.  103,  62  N.  Y.  Supp. 
963,  affirmed  in  161  N.  Y.  629,  66  N.  E. 
1093. 

Services  rendered  by  a  daughter  to  her 
mother  in  caring  for  her  are  such  as  she 
was  morally  bound  to  render,  and  do  not 
constitute  a  valuable  consideration  for  a 
note  executed  by  the  father,  in  the  absence 
of  an  express  promise, — ^meaning  evidently 
an  express  antecedent  promise.  Shugart  v. 
Shugart,  111  Tenn.  179,  102  Am.  St.  Rep. 
777,  76  S.  W.  821. 

A  promise  by  the  owner  of  property  to 
brokers  that  he  would  accept  a  certain  price 
for  the  property,  and  would  pay  the  latter 
a  certain  percentage  on  that  price,  is  unen- 
forceable, where  everything  that  was  done 
in  regard  to  the  offer  was  done  before  the 
promise  was  made,  and  the  defendant  de- 
cided not  to  accept  the  offer.  It  will  be 
observed  that  in  this  case  there  was  no  ac- 
tual bene^t  to  the  defendant  from  the  serv- 
ices performed.  Perkins  v.  Smith,  83  App. 
Div.  630,  81  N.  Y.  Supp.  956. 

In  Majory  v.  Schubert,  82  App.  Div.  633. 
81  X.  Y.  Supp.  703,  it  was  held  that  a 
promise  by  contractors  to  pay  a  subcon- 
tractor for  certain  extra  work  that  had  al- 
ready been  done  by  the  latter  in  addition 
to  that  called  for  by  the  contract  was  not 
binding  upon  them.  The  court,  however, 
emphasizes  the  fact  that  the  defendants 
were  the  contractors,  and  not  the  owners  of 
the  building,  and  that  they  received  no  pos- 
sible benefit  from  the  work  in  question. 
There  is,  perhaps,  a  slight  implication  that 
a  subsequent  promise  by  the  owner,  if  bene- 
fited by  the  work,  might  be  binding. 

Services  previously  rendered  by  a  mother 
to  her  son,  with  no  expectation  that  they 
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were  to  be  paid  for,  furnish  no  considera- 
tion for  a  mortgage  from  the  son  to  the 
mother,  as  against  the  son's  creditors.  Up- 
dike V.  Titus,  13  N.  J.  Eq.  161.  To  the  same 
effect  is  Gardner  v.  Schooley,  25  N.  J.  Eq. 
160. 

In  Moore  v.  Elmer,  180  Mass.  16,  61  N.  E. 
259,  Holmes,  Ch.  J.,  said  that  modern  au- 
thorities which  speak  pf  services  rendered 
upon  request  as  supporting  a  promise  must 
be  confined  to  cases  where  the  request  im- 
plies an  undertaking  to  pay,  and  do  not 
mean  that  what  was  done  as  a  mere  favor 
can  be  turned  into  a  consideration  at  a 
later  time  by  the  fact  that  it  was  asked 
for.  It  was  accordingly  held  in  this  case 
that,  apart  from  the  objection  that  the  con- 
tract was  a  wager  contract,  there  was  no 
consideration  for  a  promise  to  pay  for  past 
sittings  given  to  the  promisor  by  a  clair- 
voyant in  the  absence  of  any  allegation  of 
an  understanding  at  the  time  that  they 
should  be  paid  for. 

In  addition  to  the  cases  cited  in  the 
notes  in  63  L.R.A.  353,  and  7  L.R.A.(N.S.) 
1053,  the  cases  next  cited  lend  more  or  less 
support  to  the  doctrine  that  an  actual  ma- 
terial or  pecuniary  benefit  conferred  upon 
the  promisor  under  such  circiunstances  as 
to  create  a  moral  obligation  on  his  part  to 
pay  for  the  same  will  support  his  express 
promise  to  do  so,  although  there  was  at  no 
time  any  legal  liability,  perfect  or  imper- 
fect, resting  upon  him  to  do  so. 

In  Montgomery  v.  Downey,  116  Iowa,  632, 
88  N.  W.  810,  the  court  said  that  in  some 
cases  a  subsequent  promise  is  equivalent  to 
a  previous  request  and  creates  a  liability, 
altnough  none  existed  before  for  want  of  a 
request,  as  where  the  consideration  moves 
directly  from  plaintiff  to  defendant,  and  is 
directly  for  his  benefit  (citing  Boothe  v. 
Fitzpatrick,  36  Vt.  681).  This,  however, 
was  obiter,  as  a  previous  request  was  proven 
in  this  case. 

A  moral  obligation  resting  upon  one  to 
pay  for  his  board,  although  he  was  under 
no  legal  obligation,  is  sufficient  to  sustain 
his  allowance  of  credit  therefor  upon  an 
indebtedness  due  from  the  other  party. 
Weihing  v.  Kurfes,  12  Ky.  L.  Rep.  893. 

The  moral  obligation  of  a  father  to  com- 
pensate his  children  for  services  rendered 
to  him  by  them  after  their  majority,  al- 
though they  had  no  claim  which  they  could 
have  enforced  at  law,  is  a  good  considera- 
tion for  promissory  notes  given  in  payment 
thereof.  Sutch's  Estate,  201  Pa.  305,  60 
Atl.  1)43.  It  is  expressly  stated  in  the 
opinion  that,  prior  to  the  giving  of  the 
notes,  the  children  had  no  claim  which  they 
could  enforce  at  law. 

Bailey  v.  Philadelphia,  167  Pa.  669,  46 
Am.  St.  Rep.  691,  31  Atl.  926,  holding  that 
it  was  competent  for  the  council  of  a  city 
to  recognize  its  moral  obligation  to  pay  a 
teacher  who  had  served  under  an  appoint- 
ment that  had  not  been  confirmed,  as  was 
subsequently  held  by  the  court  to  be  nec- 
essary, clearly  implied  that  a  promise  to 
pay  under  such  circumstances  would  be  en- 
forced against  an  individual. 
34 
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In  Anderson  y.  Best,  176  Pa.  498,  35  Atl. 
194,  the  court,  in  holding  that  promises  not 
enforceable  because  not  in  writing  consti- 
tute a  sufficient  consideration  for  a  new 
promise,  stated  that  it  is  definitely  settled 
in  Pennsylvania  that  a  moral  obligation  is 
a  sufficient  consideration  to  support  an  ex- 
press promise,  and  remarked  that  the  dis- 
tinction sought  to  be  made  between  consid- 
erations formerly  good,  but  now  barred  by 
statute,  and  those  barred  by  statute  in  the 
first  instance,  is  not  substantial,  and  is  not 
sustained  by  the  cases.  The  court,  however, 
somewhat  unnecessarily,  it  would  seem, 
called  attention  to  the  fact  that  the  statute 
does  not  declare  the  contracts  upon  which 
the  promises  were  made  either  illegal  or 
void,  but  simply  renders  them  unenforceable 
unless  proved  by  writing. 

In  Willoughby  v.  Willoughby,  70  S.  C. 
516,  50  S.  E.  208,  holding  that  the  mutual 
promises  of  two  brothers,  followed  by  per- 
formance by  one  of  them,  to  pay  their  sis- 
ters the  proceeds  of  a  certain  insurance 
policy,  constituted  a  sufficient  considera- 
tion— the  court  said  that  it  was  not  to  be 
regarded  as  indorsing  unqualifiedly,  in  its 
isolated  form,  the  charge  of  the  trial  court 
that  "the  moral  obligation,  when  coupled 
with  a  promise  to  pay,  raises  a  sufficient 
consideration  upon  which  to  base  an  ac- 
tion." The  court  added  that,  perhaps,  the 
preponderance  of  authority  would  sustain 
the  proposition  that  a  moral  obligation  is 
not  a  valuable  consideration,  and  that  to 
be  sufficient  to  support  an  enforceable  prom- 
ise the  moral  obligation  should  be  at  least 
a  perfect  moral  obligatioh, — an  obligation 
of  justice,  and  not  of  benevolence  or  piety. 

The  moral  obligation  assumed  by  a  firm 
of  stockbrokers  by  the  statement  in  a  cir- 
cular letter  requesting  their  creditors  to 
execute  a  release  of  their  claims  upon  re- 
ceiving in  payment  certain  securities  at  a 
fixed  valuation,  that  they  proposed  to  prof- 
fer their  moral  obligation  to  take  the  se- 
curities back  at  such  valuation  at  a  cer- 
tain date,  is  a  sufficient  consideration  for 
a  subsequent  promise  to  that  effect.  Tav- 
lor  V.  Hotchkiss,  81  App.  Div.  470,  80  N. 
Y.  Supp.  1042,  4th  Department,  affirmed 
without  opinion  in  179  N.  Y.  546,  71  N.  E. 
1140.  The  court  said  that  the  moral  ob- 
ligation assumed  by  the  debtors  may  be  re- 
garded as  being  so  connected  with  and  re- 
lated to  a  prior  legal  obligation  as  to  bring 
it  within  the  characteristics  of  moral  obli- 
gations which  are  held  sufficient  to  furnish 
a  legal  consideration  for  subsequent  prom- 
ises or  agreements.  This  case  was  decided 
upon  the  clear  assumption  that  the  state- 
ment in  the  circular  created  a  moral  obli- 
gation only,  and  no  legal  liability. 

In  Re  Simmons,  48  Misc.  484,  96  N.  Y. 
Supp.  1103,  the  surrogate  held  that  notes 
for  $1,000  each,  given  by  decedent  to  her 
nephews,  payable  upon  her  death,  were  val- 
id claims  against  her  estate,  it  appearing 
that  they  were  given  in  payment  for  slight 
services  rendered  by  them  in  showing  her 
about  and  making  her  occasional  visits  to 
them  pleasant,  notwithstanding  that  it  is 
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specifically  stated  that  they  did  not  make 
any  charge  for  such  services  nor  expect  any 
payment  therefor.  It  is  clear  from  the 
opinion  that  these  notes  were  upheld  on  the 
ground  of  the  past  services,  for  it  is  spe- 
cifically stated  that  had  the  notes  been  given 
solely  to  equalize  the  distribution  of  the 
maker's  estate,  or  if  they  had  been  given 
solely  in  consideration  of  love  and  affec- 
tion, or  to  make  a  gift  after  the  decedent's 
death,  or  had  the  consideration  been  wholly 
meritorious,  they  would  not  have  been  en- 
forceable. 

In  Yarwood  v.  Trusts  k  Guarantee  Co. 
94  App.  Div.  47,  87  N.  Y.  Supp.  947,  and 
Re  Todd,  47  Misc.  35,  95  N.  Y.  Supp.  211, 
subsequent  promises  to  pay  substantial 
sums  for  very  slight  services  previously 
rendered  were  also  upheld;  but  in  these 
cases  there  was,  theoretically  at  least,  a 
slight  legal  liability,  sufficient  to  consti- 
tute a  consideration  for  a  subsequent  prom- 
ise. 

Cases  like  Parke  &  L.  Co.  v.  San  Fran- 
cisco Bridge  Co.  145  Cal.  534,  78  Pac.  1065, 
79  Pac.  71,  and  Irwin  v.  Locke,  20  Colo. 
148,  36  Pac.  898,  and  Fiske  Min.  &  Mill. 
Co.  v.  Reed,  32  Colo.  507,  77  Pac.  240, 
holding  that  where  a  part  of  the  consid- 
eration is  past  and  part  is  not>  it  is  suf- 
ficient to  sustain  the  promise  as  to  both 
past  and  future,  are,  of  course,  not  in 
point. 

While,  as  above  shown,  the  view  that  a 
moral  obligation,  in  order  to  constitute  a 
sufficient  consideration  for  a  subsequent  ex- 
press promise,  must  at  one  time  have  been 
a  legal  obligation,  has  received  some  addi- 
tional support  from  the  cases  decided  since 
the  note  in  53  L.R.A.  353,  the  other  side 
of  that  question  has  also  received  addi- 
tional support  from  the  cases  just  cited,  aa 
well  as  from  Muib  v.  Kane  and  Edson  v. 
Poppe. 

The  doctrine  of  the  latter  cases,  which 
recognizes  the  sufficiency  of  the  moral  ob- 
ligation arising  from  the  receipt  of  actual 
material  or  pecuniary  benefit,  assuming 
that  it  has  not  previously  been  exhausted 
by  forming  the  consideration  for  a  legal 
obligation  already  enforced  or  still  enforce- 
able, to  support  a  subsequent  express  prom- 
ise to  pay  for  the  same,  without  insisting 
that  there  shall  have  been  at  some  time 
previous  a  legal  liability,  as  applied  to 
facts  like  those  involved  in  the  two  case.-) 
just  referred  to,  or  of  Drake  v.  Bell, 
26  Misc.  237,  55  N.  Y.  Supp.  945,  or 
Doty  V.  Wilson,  14  Johns.  378,  certainly 
approximates  more  closely  to  practical  jus- 
tice and  honesty  than  does  the  contrary 
doctrine,  which  would  deny  the  validity  of 
the  new  promise  in  those  cases  for  the  tech- 
nical reason  that,  though  there  was  mate- 
rial pecuniary  benefit  to  the  promisor,  there 
was  never  at  any  time  prior  to  the  express 
promise  any  legal  liability  resting  upon 
him. 

It  would  have  been  a  sufficient  hardship 
upon  the  plaintiff  in  the  Drake  Case  if, 
because  of  the  defendant's  refusal  to  make 
the  promise  to  pay  him,  he  had  been  un- 
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able  to  recover  compensation  for  his  serv- 
ices in  improving  defendant's  property. 
That  result  would,  of  course,  have  to  be 
admitted  in  the  absence  of  a  subsequent  ex- 

Sress  promise.  The  courts,  however,  should 
e  astute  to  find  some  means  of  enabling 
one  to  recover  under  such  circumstances, 
where  there  was  not  merely  the  detriment 
to  him,  but  a  positive  benefit  of  a  material 
and  pecuniary  nature  to  the  other  party; 
and  it  seems  like  flying  in  the  face  of  Prov- 
idence to  reject  the  opportunity  to  do  sub- 
stantial justice  between  the  parties,  af- 
forded by  the  subsequent  express  promise. 
As  it  appeared  in  the  Drake  Case  that  both 
the  house  owned  by  the  defendant  and  the 
house  next  door,  owned  by  a  third  person, 
needed  repairs  of  the  same  kind,  it  would 
not  be  altogether  fanciful  to  suppose  that 
the  defendant  had  in  fact  employed  another 
person  to  make  the  same  repairs,  and  that 
the  latter,  finding  the  plaintiff  already  at 
work  on  the  house  in  question,  had  sup- 
posed that  his  employer's  house  was  the 
next  one,  and  had  accordingly  made  the 
repairs  on  that  house.  It  must  be  admit- 
ted that  if  the  two  owners  saw  fit  to  stand 
on  their  strict  legal  rights  and  refuse  to 
pay  for  the  improvement  of  their  property, 
which,  under  the  present  assumption,  each 
had  intended  to  have  made,  there  could  be 
no  recovery;  but  ought  the  courts  in  such 
a  case  to  decline  to  avail  themselves  of  the 
opportunity  afi'orded  by  the  subsequent 
promises  of  the  owners  to  do  what  in  all 
honesty  they  ought  to  do,  even  though  they 
should  subsequently  repent  themselves  of 
their  promise  and  seek  to  confiscate  the 
fruits  of  the  workmen's  efforts? 

Judge  Gaynor  in  Drake  v.  Bell  succinctly 
stated  the  true  doctrine  when  he  said: 
'*The  rule  seems  to  be  that  a  subsequent 
promise  founded  on  a  former  and  enforce- 
able obligation  or  on  value  previously  had 
from  the  promisee  is  binding."  (Italics 
ours.)  It  is  the  addition  of  the  second 
alternative  which  distinguishes  his  position 
from  that  taken  by  the  courts  that  insist 
upon  the  existence  of  a  former  enforceable 
lejjal  obligation.  When  Drake  v.  Bell  came 
before  the  appellate  division  (46  App.  Div. 
276,  61  N.  Y.  Supp.  667),  the  latter  court 
found  it  unnecessary  to  inquire  whether, 
under  the  peculiar  circumstances  of  the 
case,  the  mpral  obligation  to  pay,  coupled 
with  the  value  bestowed  upon  the  property 
and  the  enjoyment  of  the  premises  by  the 
defendant,  was  sufficient  to  constitute  a  le- 
gal consideration  for  the  promise  to  pay, 
for  the  reason,  as  it  said,  that  the  court 
found  that  sonie  articles  were  not  attached 
to  the  freehold,  and  might  have  been  taken 
away,  and  tlie  plaintiff  was  induced  to  leave 
them  upon  the  owner's  promise  to  pay  for 
them,  which  would,  of  course,  constitute  a 
sufficient  consideration,  apart  from  any 
question  as  to  moral  obligation.  This  dis- 
position of  the  case,  however,  in  no  way 
detracts  from  the  value  of  Judge  Gay  nor 's 
decision  as  a  judicial  precedent,  since  that 
decision  was  rendered  upon  the  assumption 
expressly  stated  by  him  that  the  defendant, 
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prior  to  the  subsequent  promise,  was  un- 
der no  legal  obligation  to  pay  for  the  work, 
and  that  there  was  no  question  of  accept- 
ance as  of  a  chattel,  for  there  was  nothing 
capable  of  being  rejected  or  taken  away. 

The  impression  that,  to  render  a  moral 
obligation  a  sufficient  consideration  for  an 
express  promise,  there  must  have  been  at 
one  time  a  legal  liability,  seems  to  have 
arisen  from,  or  at  least  to  have  been  fos- 
tered by,  the  statement  in  the  note  to  Wen- 
nall  V.  Adney,  that  Lord  Mansfield  in 
Hawkes  v.  Saunders,  Cowp.  pt.  1,  p.  290, 
mentioned  as  instances  of  express  promises 
supported  by  a  moral  obligation,  a  promis« 
to  pay  a  debt  barred  by  the  statute  of  lim- 
itations, a  promise  by  a  bankrupt,  after  his 
certificate,  to  pay  an  antecedent  debt,  and 
a  promise  by  a  person  of  full  age  to  pay  a 
debt  contracted  during  his  infancy, — all 
instances  in  which  there  was  at  one  time  a 
legal  liability,  perfect  or  imperfect,  though 
it  was  not  enforceable  at  the  time  of  the 
subsequent  express  promise.  Undoubtedly, 
cases  of  the  kind  Lord  Mansfield  thus  in- 
stanced furnish  the  most  numerous  and  fa- 
miliar instances  of  moral  obligations  aris- 
ing from  the  receipt  of  actual  material  or 
pecuniary  benefit,  apart  from  any  legal  lia- 
bility existing  at  the  time  of  the  express 
promise;  but  that  Lord  Mansfield  did  not 
mean  to  intimate  that  they  were  the  only 
cases  of  that  kind,  or  that  it  was  only 
where  there  was  once  a  legal  liability  that 
a  moral  obligation  would  constitute  a  con- 
sideration, seems  to  be  indicated  by  his 
statement  that  "a  legal  or  equitable  duty 
is  a  sufficient  consideration  for  an  actual 
promise;  where  a  man  is  under  a  moral  ob- 
ligation which  no  court  of  law  or  equity 
can  enforce,  and  promises,  the  honesty  and 
rectitude  of  the  thing  is  a  consideration." 
The  comparative  frequency,  upon  the  one 
side,  of  moral  obligations  of  the  first  of  the 
classes  enumerated  at  the  beginning  of  the 
note  (that  is,  moral  obligations  resting  en- 
tirely on  ethical  considerations,  unconnect- 
ed with  the  receipt  of  any  actual  material 
or  pecuniary  benefit  by  the  promisor),  and 
upon  the  other  side,  of  moral  obligations  of 
the  second  class  (that  is,  moral  obligations 
arising  from  or  connected  with  a  pre-ex- 
isting legal  liability  which  has  been  dis- 
charged or  become  unenforceable  by  opera- 
tion of  law)  ;  and  the  comparative  infrequen- 
cy  of  cases  like  Drake  v.  Bell,  for  instance, 
where  it  was  clear  that  the  promisor  re- 
ceived actual  material  benefit,  as  •  distin- 
guished from  what  may  be  termed  a  mere 
moral  benefit,  under  such  circumstances  as 
to  create  originally  no  legal  liability,  per- 
fect or  imperfect, — was  calculated  to  con- 
firm the  tendency  to  recognize  only  two 
classes  of  moral  obligations,  the  first  and 
second,  and  to  state  the  general  rule  in 
terms  admitting  the  sufficiency  only  of  ob- 
ligations of  the  second  class,  with  the  re- 
salt  that  when  cases  occasionally  arose  that 
belonged  to  the  third  or  fourth  class,  they 
had  already  in  effect  been  excluded  from 
the  category  of  moral  obligations  that  will 
sustain  a  promise,  by  general  statements  in 
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previous  cases,  that  were  framed  without 
especial  reference  to  them. 

The  necessity,  if  the  general  doctrine  that 
a  mere  moral  obligation  will  not  sustain 
an  express  promise  is  to  be  maintained,  of 
admitting  tnat  the  moral  obligation,  in  or- 
der to  constitute  a  sufficient  consideration 
for  an  express  promise,  must  once  have 
been  a  legal  liability,  might  be  conceded,  if 
the  question  whether  or  not  there  was  ever 
any  legal  liability  were  the  only  basis  for 
distinguishing  between  a  moral  obligation 
resting  solely  on  ethical  considerations  and 
a  moral  obligation  arising  out  of  circum- 
stances of  which  the  courts  can  take  cog- 
nizance. There  is,  however,  an  essential 
and  vital  distinction  between  a  moral  ob- 
ligation of  the  first  class  and  one  of  the 
fourth  class,  arising  from  the  absence  in 
the  former  and  the  presence  in  the  latter  of 
an  actual  material  and  pecuniary  benefit 
to  the  promisor,  even  though  it  was  con- 
ferred without  previous  request  or  promise 
on  his  part.  The  point  of  the  distinction 
is,  that  the  benefit  received  by  the  prom- 
isor in  cases  of  the  fourth  class  would  in 
itself,  and  independently  of  any  element  of 
detriment  to  the  promisee,  sustain  an  ante- 
cedent or  contemporaneous  promise,  where- 
as in  cases  of  the  first  class,  if  an  antece- 
dent or  contemporaneous  promise  would  be 
sustained  at  all,  the  consideration  would 
consist  solely  of  the  detriment  to  the  prom- 
isee, and  not  at  all  of  benefits  to  the  prom- 
isor. To  illustrate:  If  the  promise  on  the 
part  of  the  father  in  Mills  v.  Wyman,  3 
Pick.  207,  supra  (which  belongs  to  the  first 
class),  had  preceded  the  services  rendered 
in  caring  for  the  son,  doubtless  that  prom- 
ise would  have  been  valid  and  binding;  but 
the  consideration  in  that  case  would  have 
consisted  solely  of  the  detriment  to  the 
promisee,  since  there  was  no  benefit  to  the 
promisor  of  which  the  court  could  take  cog- 
nizance. In  Drake  v.  Bell,  26  Misc.  237, 
55  N.  Y.  Supp.  945  (which  belongs  to  the 
fourth  class),  however,  the  repair  of  the 
defendant's  house  was  a  material  and  pe- 
cuniary benefit  to  him,  which,  of  itself,  and 
independently  of  any  element  of  detriment 
to  the  promisee,  would  have  sustained  an 
antecedent  promise  to  pay  for  the  same. 

The  distinction  based  on  the  question 
whether  or  not  the  promisor  received  any 
material  benefit,  as  contrasted  with  the 
mere  satisfaction  of  his  ethical  obligations, 
rather  than  the  question  whether  or  not 
there  was  ever  a  legal  liability,  seems  to 
be  the  real  justification  for  upholding  the 
subsequent  express  promise  in  one  case  and 
not  in  another.  Since  even  when  there  was 
formerly  a  legal  liability  which  had  be- 
come barred  or  discharged  by  operation  of 
law,  it  must  be  conceded  that,  prior  to  the 
subsequent  express  promise,  it  was  as  much 
beyond  the  power  of  the  law  to  enforce  that 
liability  without  the  promisor's  consent  or 
acquiescence  as  if  it  had  never  existed,  it 
is  difficult  to  perceive  how  the  fact  of  its 
former  existence  can  have  any  legitimate 
20  L.R.A.(N.S.) 


effect  upon  the  question  as  to  the  sufficien- 
cy of  the  moral  obligations  remaining  after 
the  bar  or  discharge  to  support  a  new 
promise,  except  as  it  may  enable  the  court 
to  distinguish  that  moral  obligation  from 
those  moral  obligations  which  rest  solely 
on  ethical  considerations,  of  which  the 
court  may  not  take  cognizance.  But,  as  al- 
ready shown,  a  sufficient  basis  for  this  dis- 
tinction may  be  found  in  the  answer  to  the 
question  whether  the  promisor  actually  re- 
ceived material,  pecuniary  benefit  which 
would  in  itself,  and  apart  from  any  ele- 
ment of  detriment  to  the  promisee,  consti- 
tute a  sufficient  consideration  for  an  an- 
tecedent or  contemporaneous  promise.  The 
application  of  this  test>  for  example,  to  the 
facts  involved  in  Drake  v.  Bell,  at  once  dis- 
closes a  moral  obligation  of  the  kind  that 
will  support  an  express  promise,  whereas 
its  application '  to  the  facts  involved  in 
Mills  V.  Wyman  discloses  at  once  a  moral 
obligation  resting  entirely  on  ethical  con- 
siderations, and  destitute  of  any  element  of 
material  or  pecuniary  benefit  to  the  prom- 
isor^  and  so  insufficient  to  support  a  sub- 
sequent express  promise,  though  there  was 
an  actual  pecuniary  detriment  to  the  prom- 
isee which  would  have  sustained  an  ante- 
cedent express  promise.  This  doctrine, 
therefore,  does  not  trench  at  all  upon  the 
rule  that  moral  obligations  arising  solely 
from  ethical  considerations  or  from  the  det- 
riment suffered  by  the  promisee,  and  un- 
connected with  the  receipt  of  actual  mate- 
rial or  pecuniary  benefit,  will  not  afford  a 
consideration  for  a  subsequent  express 
promise.  Nor,  even  assuming  that  there 
was  material  benefit  to  the  promisor  which 
would  have  sustained  an  antecedent  or  con- 
temporaneous express  promise,  does  it  sus- 
tain a  subsequent  express  promise  if  the 
benefit  was  conferred  without  any  expecta- 
tion on  the  part  of  the  promisee  of  remu- 
neration or  compensation,  or  was  otherwise 
rendered  under  such  circumstances  as  to 
create  no  moral  obligation  on  the  part  of 
the  promisor.  Nor,  again,  even  assuming 
the  existence  of  all  the  other  elements,  does 
the  doctrine  apply  so  as  to  uphold  the  sub- 
sequent promise  if  the  benefit  received  has 
already  formed  the  consideration  of  a  legal 
obligation  already  enforced  or  still  enforce- 
able. To  render  this  doctrine  applicable  it 
must  appear  (1)  that  the  service  or  other 
consideration  moving  from  the  promisee 
conferred  an  actual  material  or  pecuniary 
benefit  on  the  promisor,  and  not  merely 
that  it  resulted  in  detriment  to  the  prom- 
isee; (2)  that  the  promisee  expected  to  be 
compensated  therefor,  and  did  not  intend  it 
as  a  mere  gift  or  gratuity;  (3)  that  the 
circumstances  were  such  as  to  create  a  mor- 
al obligation  on  the  part  of  the  promisor; 
(4)  that  the  benefit  received  has  not 
constituted  the  consideration  for  another 
promise  already  enforced  or  still  legally 
enforceable.  It  is  not  necessary,  however, 
under  this  doctrine,  that  there  shall  ever 
have  been  any  legal  liability  resting  upon 
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the  promisor,  although,  of  course,  the  fact 
that  there  was  at  one  time  such  a  legal  lia- 
bility does  not  operate  to  take  the  case  out 
of  the  doctrine. 

While  it  is  clear  that  neither  the  fact  of 
detriment  to  the  promisee  nor  benefit  to 
the  promisor,  even  though  both  were  of  a 
material  or  pecuniary  nature,  so  that  an 
antecedent  or  contemporaneous  promise 
could  have  rested  for  its  consideration  on 
either,  will,  in  the  absence  of  a  subsequent 
promise,  create  any  legal  liability  on  the 
part  of  the  beneficiary  to  pay  for  services 
rendered  without  previous  promise  or  re- 
quest by  him,  express  or  implied,  even 
though  the  circumstances  were  such  as  to 
create  a  strong  moral  obligation  on  his 
part;  and  while  it  is  also  clear  that  if  the 
benefit  received  by  the  promisor  under  such 
circumstances  was  not  of  a  material  or  pe- 
cuniary nature  which  would  of  Itself  have 
sustained  an  antecedent  or  contemporane- 
ous promise,  the  detriment  suffered  by  the 
promisee,  even  though  of  such  a  material 
or  pecuniary  nature,  and  accompanied  by 
a  strong  moral  obligation  on  the  part  of 
the  promisor,  will  not  sustain  a  subsequent 
express  promise  to  pay  for  such  services, — 
yet  there  seems  to  be  no  substantial  reason 
why  the  subsequent  promise  should  not  be 
sustained  if  the  services  were  rendered  un- 
der such  circumstances  as  to  create  a  moral 
obligation  on  the  part  of  the  promisor,  and 
the  benefit  received  by  the  promisor  was  of 
a  material  or  pecuniary  nature,  sufficient 
of  itself,  and  independently  of  any  element 
of  detriment  to  the  promisee,  to  have  sus- 
tained an  antecedent  or  contemporaneous 
promise,  although  there  was  in  fact  no  such 
antecedent  or  contemporaneous  promise  or 
request,  and  no  legal  liability  at  any  time 
prior  tq  the  subsequent  express  promise. 

This  view,  it  will  be  observed,  does  not 
call  upon  the  courts  in  the  search  for  a 
consideration  to  go  outside  the  domain  of 
material  and  substantial  benefit  and  into 
the  realm  of  mere  moral  dutv,  since  the 
benefit  contemplated  by  this  view  is  of  the 
same  material  and  pecuniary  nature  as  that 
which  the  court  is  accustomed  to  recognize 
as  sufficient  to  constitute  a  consideration 
for  an  antecedent  or  contemporaneous  prom- 
ise, even  apart  from  any  element  of  detri- 
ment to  the  promisee.  This  view  also  af- 
fords full  and  complete  protection  against 
one's  (possibly  passing)  fancy  to  transmute 
his  moral  obligations  of  a  mere  conscien- 
tious or  ethical  nature  into  legal  liabili- 
ties, and  ample  protection  against  the  im- 
provement of  property  or  the  payment  of 
debts  by  a  third  person  at  the  expense  of 
the  owner  or  debtor,  but  without  his  knowl- 
edge or  consent,  so  long  as  the  latter  re- 
frains from  promising  to  pay  the  innocent 
or  officious  meddler;  but  if,  recognizing  his 
moral  obligation  and  the  pecuniary  and 
financial  benefit  that  has  been  conferred 
upon  him,  he  sees  fit  to  bind  himself,  "let 
him  be  bound." 
26  L1LA.(N.S.) 


XCBRASKA  SUPREME  COURT. 

WILLIAM  P.  MOHR,  Appt, 

▼. 

HENRY  RICKGAUER. 

(82  Neb.  398,  117  N.  W.  950.) 

Note  —  consideration  —  commission  — 
oral  promise. 

While  an  oral  promise  to  pay  a  commis- 
sion to  a  broker  for  the  sale  of  real  estate  is 
unenforceable  because  of  the  statute  of  1897 
(Laws  1897,  chap.  57,  p.  304),  so  long  as  it 
rests  in  parol,  it  constitutes  a  sufficient 
consideration  to  support  a  promissory  note 
given  in  payment  of  such  commission. 

(October  8,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Ck>urt  for  Boyd  County  in 
defendant's  favor  in  an  action  upon  a  prom- 
issory note.    Reversed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Messrs.  N.  D.  Borch  and  E.  J.  Clem- 
ents for  appellant. 
Mr.  W.  T.  Wills  for  appellee.  ' 

Calkins,  C,  filed  the  following  opinion: 
This  was  an  action  upon  a  promissory 
note.  The  evidence  tended  to  show  that  the 
defendant  employed  the  plaintiff  as  broker 
to  sell  480  acres  of  land,  and  orally  agreed 
to  pay  him  as  commission  for  such  services 
the  sum  of  $1  an  acre;  that,  after  plaintiff 
performed  such  contract  on  his  part,  a  dis- 
pute arose  as  to  the  amount  which  the  plain- 
tiff was  entitled  to  receive,  and  to  settle 
such  controversy  the  defendant  executed  the 
note  in  question  for  the  sum  of  $200.  The 
court  below  took  the  view  that  an  oral 
contract  to  pay  plaintiff  a  commission  being 
unenforceable  because  of  the  provisions  of 
the  act  of  1897  (Laws  1897,  chap.  67,  p.  304) 
Comp.  Stat.  1897,  chap.  73,  §  74)  such 
services  did  not  constitute  a  sufficient  con- 
sideration  to  support  the  note,  and  directed 
a  verdict  for  the  defendant.  From  a  judg- 
ment entered  upon  this  verdict,  the  plaintiff 
appeals. 

The  statute  in  question  has  been  sus" 
tained,  and  it  has  been  frequently  held  that, 
where  the  employment  is  oral,  there  ean 
be  no  recovery  upon  the  contract  (Allen  v. 
Hall,  64  Neb.  256,  89  N.  W.  803;  Baker  t. 
Gillan,  68  Neb.  368,  94  N.  W.  ^15;  Covey 

Headnote  by  Calkins,  C. 

Note.  —  See  note  to  Muir  v.  Kane,  as  to 
moral  obligation  as  consideration  for  an 
express  promise,  ante,  519. 
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V.  Henry,  71  Neb.  118,  98  N.  W.  434;  Daniel- 
son  V.  Goebel,  71  Neb.  300,  98  N.  W.  819)  ; 
nor  upon  a  quantum  meruit  for  services  per- 
formed   (Blair  v.  Austin,  71   Neb.  401,  98 
N.  W.  1040;  Rodenbrock  v.  Gress,  74  Neb. 
409,  104  N.  W.  758;  Barney  v.  Lasbury,  76 
Neb.  701,  107  N.  W.  989).     Now,  we  have 
presented  the  question  whether  such  services 
constitute  a   sufficient   consideration   for   a 
written  promise  to  pay.     Like  the  statute 
of  frauds,  of  which  it  is  a  virtual  extension 
and  enlargement,  it  was  designed  to  exclude 
oral   testimony  as  a  means  by   which  the 
rights  of  litigants  could  be  determined  in 
certain  cases  where  experience  has  shown 
that   it   was   particularly   liable   to   abuse. 
Baker  v.  Gillan,  supra.    To  make  a  concrete 
application  of  the  reason  for  the  law,  the 
legislature,  premising  that  a  liability  might 
be  wrongfully  imposed  upon  a  defendant  by 
false  testimony  if  it  were  permitted  to  be 
established  by  oral  evidence,  has  provided 
that  he  shall  not  be  charged  except  upon  a 
written    contract    subscribed    by    himself. 
When,  however,  the  defendant,  after  receiv- 
ing the  benefit  of  services,  executes  a  written 
promissory    note    in    payment    thereof,    it 
would  seem  that  the  reason  of  the  law  was 
fulfilled.     The  contract  is  then  established 
by  his  own  signature.     The  object  of  the 
statute    is,    as    we    have    seen,    to    prevent 
frauds    and    perjuries;    and,    while   certain 
contracts  are  by  the  terms  thereof  declared 
void,  the  uniform  construction  placed  upon 
the  statute  by  the  courts  renders  it  not  void, 
but  merely   unenforceable.      Riley   v.   Ban- 
croft, 61  Neb.   864,  71  N.  W.  745.     It  is 
within   the  principle  laid  down  by  Baron 
Parke  in  Earle  t.  Oliver,  2  Exch.  71,  that, 
"where    the    consideration    was    originally 
beneficial  to  the  party  promising,  yet,  if  he 
be  protected  from  liability  by  some  provision 
of  the  statute  or  common  law  meant  for  his 
advantage,  he  may  renounce  the  benefit  of 
that  law;   and  if  he  promises  to   pay  the 
debt,   which   is  only  what  an  honest  man 
ought  to  do,  he  is  then  bound  by  the  law  to 
perform   it."     This   doctrine   has  been   ap- 
plied to  cases  where  the  consideration  of  a 
contract  made  by  a  feme  sole  was  an  unen- 
forceable contract  made  by  her  while  covert, 
as  well  as  to  cases  where  the  consideration 
was  an  oral  promise  to  answer  for  the  debt 
of  a  third   person  unenforceable  by  reason 
of  the  statute  of  frauds.    Goulding  v.  David- 
son, 26  N.  Y.  604;  Rogers  v.  Stevenson,  16 
Minn.  68,  Gil.  56;   Wills  v.  Ross,  77  Ind. 
1,  40  Am.  Rep.  279. 

We  are  satisfied  that  the  principle  re- 
ferred to  applies  to  the  case  we  are  con- 
sidering, and  that  the  obligation  of  the 
defendant,  while  unenforceable  so  long  as  it 
remained  in  parol,  was  a  sufficient  consid- 
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eration  for  his  written  promise  to  paj  the 
same. 

We  therefore  recommend  that  the  judg^ 
ment  of  the  District  Court  be  reversed  and 
the  cause  remanded  for  further  proceedings 
in  oonformity  with  this  opinion. 

Fawcett  and  Root,  CC,  concur. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court 
is  reversed  and  the  cause  remanded  for  fur- 
ther proceedings  in  conformity  therewith. 


SOUTH  DAKOTA  SUPREBfE  COURT. 

GEORGE  F.  EDSON,  Respt, 

V. 

WILLIAM  POPPE,  Appt 

(—  S.  D.  — ,  124  N.  W.  441.) 

Contract  —  promise  to  pay  for  past  serv- 
ices —  irallclity. 

1.  The  promise  of  a  property  owner  to 
pay  the  cost  of  driving  and  casing  a  well 
which  his  tenant  has  constructed  on  the 
property  is  supported  by  a  sufficient  con- 
sideration if  the  services  were  beneficial  to 
him  and  were  not  intended  to  be  gratuitous. 

Appeal  —  motions  —  review. 

2.  The  act  of  the  trial  court  in  overrul- 
ing motions  for  a  directed  verdict  cannot  be 
considered  on  appeal,  if  the  evidence  on 
which  they  are  based  is  not  in  the  abstract. 

Same  — matters  not  in  abstract. 

3.  Assignments  of  error  cannot  be  con- 
sidered which  are  based  on  evidence  or  ob- 
jections  to  evidence  not  shown  by  the  ab- 
stract. 

(January   12,   1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Turner  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  for  the  driving  and  casing  of  a  well 
on  defendant's  land.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edwin  Liewls  Brown  and 
French  A  Orvls  for  appellant. 

Messrs.  Jones  Sk  Jones  and  L.  L.  Flee- 
ger,  for  respondent: 

When  one  person  has  voluntarily  received 
a  benefit  from  another,  not  gratuitously 
conferred,  there  rests  a  moral  obligatioii  to 
compensate  him  for  the  benefit  received,  and 
when  he  has  promised  to  make  compensa- 
tion, the  moral  obligation  arising  out  of 
su^h  benefit  received  will  be  a  sufficient 
consideration  for  it. 

Note.  —  As  to  moral  obligation  as  eon- 
si  deration  for  express  promise^  aea  note 
t«  Muir  V.  Kane,  ante,  519. 
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Holloway  ▼.  Rudy  (Trimble  ▼.  Rudy)  22 
Ky.  L.  Rep.  1406,  53  L.R.A.  353,  60  S.  W. 
€50;  Famham  v.  O'Brien,  22  Me.  475;  Drake 
▼.  Bell,  26  Misc.  237,  55  N.  Y.  Supp.  945; 
Hawkes  y.  Saunders,  1  Cowp.  289;  Rankin 
T.  Matthiesen,  10  S.  D.  628,  75  N.  W.  196; 
Kenan  v.  Holloway,  16  Ala.  53,  60  Am.  Dec. 
162;  Ferguson  v.  Harris,  39  S.  C.  323,  39 
Am.  St.  Rep.  731,  17  S.  E.  782;  McMorris 
T.  Herndon,  2  Bail.  L.  56,  21  Am.  Dec.  515; 
Parsons  v.  Robinson,  27  Jones  &  S.  546,  15 
N.  Y.  Supp.  138;  Boothe  v.  Fitzpatrick,  36 
Vt.  681;  Jilson  v.  Gilbert,  26  Wis.  637,  7 
Am.  Rep.  100. 

McCoy,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  recovered  judgment  upon  the 
verdict  of  a  jury  in  the  circuit  court.  The 
case  was  tried  upon  the  following  com- 
plaint: That  the  defendant  at  all  the  times 
hereinafter  named  was  the  owner  of  the 
following  described  premises  situated  in 
Turner  county.  South  Dakota,  to  wit  (de- 
scribing the  land);  that  at  all  the  times 
herein  named  George  Poppe  was  in  posses- 
sion of  said  premises  as  the  tenant  of  de- 
fendant; that  during  the  year  1904  this 
plaintiff,  at  the  instance  and  request  of  said 
George  Poppe,  drilled  and  dug  upon  said 
premises  a  well  250  feet  deep,  and  obtained 
water  in  said  well,  and  placed  casing  there- 
in; that  the  reasonable  value  of  the  digging 
and  casing  of  said  well  was  and  is  the  sum 
of  $250;  that  said  well  was  and  is  a  val- 
uable improvement  upon  the  said  premises, 
and  greatly  adds  to  the  value  thereof,  and 
has  been  used  by  the  occupants  of  said 
premises  since  the  said  digging  thereof,  with 
the  knowledge  and  consent  of  defendant; 
that  on  or  about  the  5th  day  of  August, 
1905,  the  defendant,  at  the  said  premises, 
after  having  examined  the  said  well,  and  in 
consideration  of  the  said  well  to  him,  and 
of  the  improvement  it  made  upon  said  prem- 
ises, expressly  ratified  the  acts  of  his  said 
tenant  in  having  said  well  drilled,  and  then 
and  there  promised  and  agreed  to  pay  plain- 
tiff the  reasonable  value  of  the  digging  and 
casing  of  the  said  well  as  aforesaid;  that 
defendant  has  since  refused,  and  still  re- 
fuses, to  pay  plaintiff  anything  for  said 
well.  Wherefore,  etc.  To  the  said  com- 
plaint defendant  made  the  following  an- 
swer: Denies  generally  and  specifically 
each  and  every  allegation  in  said  complaint, 
except  such  as  is  hereinafter  specifically 
admitted.  Defendant  admits  that  he  is  the 
owner  of  the  said  premises,  as  stated  in  the 
complaint.  At  the  opening  of  the  trial,  and 
upon  the  offer  of  testimony  on  the  part  of 
plaintiff,  defendant  objected  to  the  introduc- 
tion of  any  evidence,  for  the  reason  that 
the  complaint  did  not  state  a  cause  of  ac- 
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tion.  In  that  the  consideration  alleged  in 
the  contract  is  a  past  consideration,  and  no 
consideration  for  any  promise,  if  any  was 
made,  and  no  consideration  for  the  promise 
alleged.  The  objection  was  overruled,  and 
defendant  excepted.  This  ruling  of  the 
trial  court  is  assigned  and  now  urged  as 
error,  but  we  are  of  ^he  opinion  that  the 
ruling  of  the  learned  trial  court  was  correct. 
It  seems  to  be  the  general  rule  that  past 
services  are  not  a  sufficient  consideration  for 
a  promise  to  pay  therefor,  made  at  a  sub- 
sequent time,  and  after  such  services  have 
been  fully  rendered  and  completed;  but  in 
some  courts  a  modified  doctrine  of  moral 
obligation  is  adopted,  and  it  is  held  that  a 
moral  obligation,  founded  on  previous  bene- 
fits received  by  the  promisor  at  the  hands 
of  the  promisee,  will  support  a  promise  by 
him.  9  Cyc.  Law  &  Proc.  p.  361;  Doty  v. 
Wilson,  14  Johns.  378;  Oatfield  v.  Waring, 
14  Johns.  188;  Glenn  v.  Savage,  14  Or.  567, 
13  Pae.  442.  The  authorities  are  not  so 
clear  as  to  the  sufficiency  of  past  servicea, 
rendered  without  previous  request,  to  sup- 
port an  express  promise;  but,  when  proper 
distinctions  are  made,  the  cases  as  a  whole 
seem  to  warrant  the  statement  that  such  a 
promise  is  supported  by  a  sufficient  consid- 
eration if  the  services  were  beneficial,  and 
were  not  intended  to  be  gratuitous.  Trim- 
ble V.  Rudy,  53  L.R.A.,  note  p.  373,  and 
cases  cited.  In  Drake  v.  Bell,  26  Misc.  237, 
55  N.  Y.  Supp.  945,  a  mechanic,  under  con- 
tract to  repair  a  vacant  house,  by  mistake 
repaired  the  house  next  door,  which  be- 
longed to  the  defendant.  The  repairing  was 
a  benefit  to  the  latter,  and  he  agreed  to  pay 
a  certain  amount  therefor.  It  was  held  that 
the  promise  rested  upon  sufficient  considera- 
tion. Gaynor,  J.,  says:  "The  rule  seems  to 
be  that  a  subsequent  promise,  founded  on  a 
former  enforceable  obligation,  or  on  value 
previously  had  from  the  promisee,  is  bind- 
ing." In  Glenn  v.  Savage,  14  Or.  567,  13  * 
Pac.  442,  it  was  held  that  an  act  done  for 
the  benefit  of  another  without  his  request 
is  deemed  a  voluntary  act  of  courtesy,  for 
which  no  action  can  be  sustained,  unless, 
after  knowing  of  the  service,  the  person 
benefited  thereby  promises  to  pay  for  it. 
In  Boothe  v.  Fitzpatrick,  36  Vt.  681,  it  is 
held  that  if  the  consideration,  even  without 
request,  moves  directly  from  the  plaintiff 
to  the  defendant,  and  inures  directly  to  the 
defendant's  benefit,  the  promise  is  binding 
though  made  upon  a  past  consideration.  In 
this  case  the  court  held  that  a  promise  by 
defendant  to  pay  for  the  past  keeping  of 
a  bull,  which  had  escaped  from  defendant's 
premises  and  been  cared  for  by  plaintiff, 
was  valid,  although  there  was  no  previous 
request,  but  that  the  subsequent  promise 
obviated  that  objection;  it  being  equivalent 
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to  a  previous  request.  The  allegation  of  the 
complaint  here  is  that  the  digging  and  cas- 
ing of  the  well  in  question  inured  directly 
to  the  defendant's  benefit,  and  that,  after 
he  had  seen  and  examined  the  same,  he  ex- 
pressly promised  and  agreed  to  pay  plaintiff 
the  reasonable  value  thereof.  It  also  ap- 
peara  that  said  well  was  made  under  such 
circumstances  as  could  not  be  deemed  gra- 
tuitous on  the  part  of  plaintiff,  or  an  act  of 
voluntary  courtesy  to  defendant.  We  arc 
therefore  of  the  opinion  that,  under  the  cir- 
cumstances alleged,  the  subsequent  promise 
of  defendant  to  pay  plaintiff  the  reasonable 
value  for  digging  and  casing  said  well  was 
binding,  and  supported  by  sufficient  consid- 
eration. We  are  also  of  the  opinion  that 
the  instructions  based  on  this  complaint,  and 
in  particular  as  to  the  validity  of  the  subse- 
quent promise  of  defendant,  properly  sub- 
mitted the  issues  to  the  jury. 

At  the  cloee  of  plaintiff's  evidence,  and 
again  at  the  close  of  all  the  evidence  on 
both  sides,  defendant  moved  for  a  directed 
verdict.  Both  motions  were  overruled.  De- 
fendant excepted,  and  now  assigns  such  rul- 
ings as  error;  but,  as  the  evidence  is  not 
contained  in  the  abstract  on  which  these 
motions  were  based,  the  assignment  cannot 
be  considered.  Neither  can  we  consider  as- 
signments of  error  based  on  evidence  or 
objections  to  evidence  not  shown  by  the 
abstract. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  Circuit  Court  is  affirmed. 

Smith,  J.,  took  no  part  in  this  decision. 


GEORGIA    SUPREltfE    COURT. 

R.  U.  THOMASON,  Plff.  in  Err., 

V. 

HENRY  C.  THOMPSON  et  aL 
(129  Ga.   440,  59   S.  E.  236.) 

Jurisdiction  —  ancillary  proceed in/rs. 

1.  Where  an  execution  has  been  levied  on 
land,  and  a  claim  is  filed,  and  the  papers 
are  returned  to  the  superior  court  of  the 
county  where  the  land  lies,  for  trial,  that 
court  has  jurisdiction  of  an  ancillary  peti- 
tion in  aid  of  the  levy,  instituted  by  the 
plaintiff  in  execution  against  a  claimant, 
irrespective  of  the  claimant's  residence,  as 
to  matters  germane  to  the  issue  involved  in 
the  claim  case. 

Judgment  —  fraud  —  relief. 

2.  A  judgment  will  not  be  set  aside  on 
the  ground  that  the  prevailing  party  prac- 
tised a  fraud  on  the  court  and  on  the  ad- 
verse party  by  concealing  the  evidence  of 
his  fraud,  where  the  particular  fraud,  evi- 

Headnotes  by  Evans,  P.  J. 
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dence  to  establish  which  is  alleged  to  have 
been  concealed,  was  the  issue  on  trial  and 
there  adjudicated. 

Same'—  conclnslveness. 

3.  Where  the  proceeds  of  the  sale  of  land 
under  a  mortgage  fi.  fa.  are  claimed  by  a 
common-law  judgment  of  inferior  date*  to 
the  mortgage,  and  a  rule  against  the  sheriff 
is  brought  to  distribute  the  money,  to  which 
rule  both  lien  creditors  are  parties,  and  the 
validity  of  the  mortgage  lien  is  attacked 
by  appropriate  pleadings,  and  the  jury  ren- 
ders a  verdict  sustaining  the  validity  of  the 
lien,  upon  which  judgment  is  entered,  such 
judgment  will  estop  the  holder  of  the  com- 
mon-law fi.  fa.  from  attacking  the  deed  by 
the  sheriff  to  the  mortgage  creditor  as  pur- 
chaser, for  the  same  alleged  cause  of  invalidi- 
ty adjudicated  in  the  rule  to  distribute  the 
money  arising  from  the  sale  of  the  land. 

(November  13,  1907.) 

ERROR  to  the  Superior  Court  for  Greene 
County  to  review  a  judgment  in  favor 
of  defendants  in  an  action  brought  to  set 
aside  a  judgment  and  fix  a  lien  on  certain 
real  estate.    Affirmed. 

Statement  by  Gvans,  P.  J.: 

R.  U.  Thomason,  as  transferee  from  the 
executors  of  P.  R.  Thomason,  of  a  common- 
law  fi.  fa«  issued  upon  a  judgment  in  favor 
of  these  executors,  against  H.  E.  Thompson, 
rendered  at  the  September  term,  1886,  of 
Greene  superior  court,  brought  his  equitable 
petition  in  that  court  against  Swann,  sher- 
iff, successor  of  English,  former  sheriff,  and 
Noel  P.  Park,  as  administrator  of  H.  E. 
.Thompson,  residents  of  Greene  county,  and 

Note.  —  Concealment     of     evidence     as 
ground  for  relief  against  judgment. 

Concealment  of  material  facts  for  the 
purpose  of  securing  a  judgment  is  a  species 
of  fraud  which  courts  of  equity  have  quite 
uniformly  relieved  against.  The  fraud  in 
this  class  of  cases  being  more  susceptible  of 
certain  proof  than  in  the  case  of  judgments 
procured  by  perjury,  the  courts  have  more 
readily  come  to  the  aid  of  the  defrauded 
party.  The  only  difficulty  is  to  distinguish 
between  facts  which  a  party  is  bound  in 
good  faith  to  disclose  and  facts  which  be- 
long properly  to  the  other  side,  which  he  is 
under  no  obligation  to  present  to  the  court. 

For  perjury  as  ground  for  relief  against 
judgment,  see  subject  note  to  Graves  v. 
Graves,  10  L.R.A.(N.S.)  216,  and  supple- 
mentary notes  appended  to  South  Haven  & 
E.  R.  Co.  V.  Culver,  23  L.R.A.(N.8.)  664, 
and  Reeves  v.  Reeves,  25  L.R.A.(N.S.)   674. 

The  general  rule  concerning  the  interpo- 
sition of  a  court  of  chancery  after  judgment 
at  law  is  that,  where  the  party  had  a  valid 
legal  defense  on  the  merits,  and  was  pre- 
vented in  any  manner  from  maintaining  it 
by  fraud,  mistake,  or  accident,  and  there 
has  been  no  negligence,  laches,  or  other  fault 
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Heniy  C.  Thompson  uid  Us  wifo^  residents 
of  Fulton  county,  alleging  substantially  as 
follows:  On  December  8,  1886,  William  H. 
and  IL  E.  Thompson,  both  then  of  Qreene 
county,  but  now  deceased,  executed  and  de- 
livered to  Henry  C.  Thompson  a  mortgage 
to  secure  a  pretended  indebtedness  of  $5,500, 
covering  a  tract  of  land  in  Greene  county. 
William  H.  Thompson  died  testate,  be- 
queathing all  his  property  to  Henry  £. 
Thompson,  who  was  nominated  his  executor. 
At  the  September  term,  1886,  Henry  G. 
Thompson  foreclosed  this  mortgage,  the  pro- 
ceeding being  against  Henry  E.  Thompson 
individually  and  as  executor  of  William  H. 
Thompson.  In  November,  1886,  the  land 
was  sold  by  English,  sheriff,  under  the  mort- 
gage fi.  fa.  of  Thompson  and  the  common- 


law  fi.  fa.  of  Henderson  and  Campbell,  exec- 
utors of  P.  R.  Thomason,  and  bid  in  by  Hen- 
ry C.  Thompson  for  $2,019,  and  a  sheriff's 
deed  was  made  to  him  in  pursuance  of  that 
sale.  At  the  March  term,  1887,  Campbell 
and  Henderson,  as  executors,  obtained  a  rule 
against  the  sheriff  requiring  him  to  show 
cause  why  the  proceeds  of  this  sale  should 
not  be  paid  to  them  upon  their  fi.  fa. 
English  answered  setting  up  that  the  fund 
was  claimed  by  Thompson  upon  his  mort- 
gage fi.  fa.  Thompson  then  had  himself  made 
a  party  and  claimed  the  fund.  Henderson 
and  Campbell  tendered  an  issue  on  the  trial 
of  the  rule,  setting  up  that  the  mortgage 
on  which  Thompson's  fi.  fa.  was  based  was 
without  consideration,  and  was  executed  for 
the  purpose  of  defeating  their  common-law 


on  his  part,  or  on  the  part  of  his  agent, 
then  a  court  of  equity  will  interfere  and  re- 
strain proceedings  on  the  judgment,  which 
cannot  be  conscientiously  enforced.  Taylor 
▼.  Nashville  &  G.  R.  Co.  86  Tenn.  228,  6  6. 
W.  393. 

The  rule  as  to  suppression  of  evidence  is 
that,  where  a  judgment  has  been  procured 
by  intentional  concealment  of  a  material 
fact,  for  the  purpose  of  misleading  the  op- 
posite party  and  deceiving  the  court,  equity 
will  grant  relief.  There  must,  however,  nave 
been  no  laches  on  the  part  of  the  defrauded 
party. 

If  the  plaintiff  gets  a  judgment  by  artifice 
or  concealment,  a  court  of  equity  will  grant 
suitable  relief.  Phillips  v.  Kuhn,  35  Neb. 
187,  52  N.  W.  881. 

Concealment  of  material  facts  is  a  good 
ground  for  coming  into  a  court  of  equity 
after  a  trial  at  law.  Fish  y.  Lane,  3  N.  C. 
(2  Hayw.)  342. 

But  it  must  be  a  material  fact.  So,  con- 
ceding that,  if  the  concealed  fact  had  been 
disclosed  in  the  surrogate's  court  that  a  cer- 
tain person  was  the  leg^al  owner  of  a  judg- 
ment, tlie  plaintiff,  u^^.n  such  disclosure 
would  have  made  proof  of  a  release,  and 
would  have  claimed  that  thereby  the  judg- 
ment, when  it  came  into  the  hands  of  the 
legal  owner  as  legal  owner,  was  extinguiHhed, 
it  was  held  that  the  concealment  of  such  fact 
was  not  ground  for  setting  aside  a  decree, 
where  the  plaintiff  had  in  his  possession  the 
release  of  the  judnfment,  which  had  as  much 
effect  by  reason  of  the  equitable  ownership, 
which  was  known  to  the  plaintiff,  as  the 
legal  ownership,  and  failed  to  use  it.  Stil- 
well  V.  Carpenter,  2  Abb.  N.  C.  238,  62  N.  Y. 
639.  The  court  said  that  the  evil  had  come 
upon  the  plaintiff  in  the  action,  not  from 
ignorance  of  a  concealed  fact,  but  from  an 
omission  to  avail  himself  of  fads  which  were 
known,  and  which  were  all  that  were  essen- 
tial to  seek  and  obtain  the  appropriate  re- 
lief in  a  court  competent  to  grant  it. 

Where  the  only  use  sought  to  be  made  of 
a  concealed  fact" that  a  certain  person  wa? 
the  legal  owner  of  a  judofmcnt  against  au 
estate  was  to  base  upon  it  a  demand  for  a 
set-off  of  judgments,  the  surrogate  not  hav- 
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ing  jurisdiction  to  make  such  set-off,  it  was 
held  that  it  could  not  be  said  that  the  con- 
cealment of  the  fact  was  a  fraud  upon  the 
court  and  the  litigant  in  it.    Ibid. 

Where  a  judgment  is  obtained  through 
the  bad  faith  of  the  plaintiff,  who  at  the 
time  knows  that  it  is  contrary  to  the  facts 
and  the  truth,  and  defendant  is  ignorant  of 
the  existence  of  the  very  facts  which  make 
the  judgment  unconscionable,  and  there  is 
nothing  in  the  circumstances  of  the  litiga- 
tion or  the  trial  calculated  to  arouse  the 
suspicion  of  a  prudent  man  of  the  fact  of  a 
fraud  being  practised,  a  court  of  equity  will 
interpose  and  restrain  proceedings  upon  such 
a  fraudulent  judgment;  and  the  fact  that 
the  defense  could  have  been  made  at  law,  and 
that  the  evidence  was  accessible,  will  not  in 
such  a  case  be  such  negligence  as  to  restrain 
the  exercise  of  the  jurisdiction  of  the  equity 
court.  Taylor  v.  Nashville  k  C.  R.  Co. 
supra. 

If  a  judgment  has  been  procured  by  arti- 
fice or  concealment  on  the  part  of  the  plain- 
tiff, and  the  court  where  the  fraud  has  been 
perpetrated  is  not  able  to  afford  adequate 
relief,  a  court'  of  equity  will  take  hold  of 
the  property  of  the  party  who  has  committed 
the  fraud,  and  prevent  his  using  the  judg- 
n  ent  to  the  injury  of  his  adversary ;  or  if 
he  has  enforced  his  judgment,  the  court  will 
hold  him  as  a  trustee  and  compel  him  to  ac- 
count for  the  fruits  of  his  iniquity.  Tom- 
kins  V.  Tomkins,  11  N.  J.  Eq.  512. 

When  a  decree  or  a  judgment  of  a  court 
of  record  having  jurisdiction  of  the  parties 
or  subject-matter  is  soupfht  to  be  set  aside 
because  procured  by  fraud,  there  must  be 
the  averment  of  such  facts  as,  if  found, 
would  show  a  meditated  and  intentional  con- 
trivance by  one  or  more  of  the  parties  liti- 
gant, to  keep  the  complainant  and  the  court 
in  ignorance  of  the  real  facts  touching  the 
matters  of  litigation,  whereby  a  wrong  con- 
clusion has  been  reached  and  positive  injury 
done  to  the  rights  of  the  person  complain- 
ing.   Smith  V.  Miller  (Tenn.)  42  S.  W.  182. 

Likewise,  in  McDowell,  v.  Morrell,  5  Lea, 
278,  it  is  said  that,  to  sustain  an  original 
hill  to  set  aside  indicia!  proceedings  for 
fraud,  there  must  be  the  averment  of  such 
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fi.  fa.,  and  "that  the  said  Henry  C.  Thomp- 
son, and  Wm.  H.  Thompson  and  H.  E. 
Thompson,  in  the  giving  of  said  mortgage, 
colluded  and  confederated  against  movants* 
just  claim  and  right.''  The  common-law 
fi.  fa.  of  Henderson  and  Campbell,  executors, 
was  upon  an  indebtedness  of  Wm.  H.  and 
H.  E.  Thompson,  and,  the  former  having 
died  before  this  suit  was  brought,  it  pro- 
ceeded against  H.  E.  Thompson  alone.  On 
the  trial  of  the  rule  it  was  agreed  that  the 
sole  issue  to  be  submitted  to  the  jury  was 
the  validity  or  invalidity  of  the  mortgage, 
and  they  returned  a  verdict  in  favor  of  its 
validity.  It  is  further  alleged  that  this 
verdict  was  obtained  by  a  fraud  practised 
upon  the  court,  in  the  concealment  of  the 
material  fact  that  this  mortgage  was  with- 
out consideration,  and  g^ven  purely  to  de- 
feat and  defraud  creditors,  and  to  defraud 


petitioner,  and  prevent  the  collection  of  the 
common -law  fi.  fa.,  and  that  the  foreclosure, 
sale,  and  claim  of  the  proceeds  thereof,  were 
parts  of  this  fraudulent  scheme. 

It  is  charged  that,  when  the  mortgage 
was  made  and  delivered  to  Henry  C.  Thomp- 
son, he  executed  and  delivered  to  H.  E. 
Thompson,  one  of  the  mortgagors,  the  fol- 
lowing secret  writing: 

This  is  to  certify  that  the  mortgage  made 
to  me  by  W.  H.  Thompson  and  H.  E.  Thomp- 
son on  their  land  and  stock  was  given 
simply  to  keep  their  creditors  from  pressing 
them,  and  was  not  given  for  value  received. 

December  3,  1886. 

[Signed]  H.  C.  Thompson. 

This  paper,  at  the  time  of  the  trial  of 
the  rule,  was  in  the  hands  of  H.  E.  Thomp- 


facts  as,  if  found,  would  show  a  meditated 
and  intentional  contrivance  by  one  or  more 
of  the  parties  litigant,  to  keep  the  complain- 
ant and  the  court  in  ignorance  of  the  real 
facts  touching  the  matters  of  litigation, 
whereby  a  wrong  conclusion  has  been  reached 
and  positive  injury  done  to  the  rights  of 
the  person  complaining.  The  fraud  must 
have  occurred  in  procuring  the  judgment  and 
consists,  as  a  general  rule,  in  something  not 
known  to  the  opposite  party  at  the  time,  and 
for  not  knowing  which  he  is  not  chargeable 
with  neglect  or  inattention. 

In  Williams  v.  Lee,  3  Atk.  223,  it  is  said 
that  the  cases  as  to  relieving  against  ver- 
dicts for  being  contrary  to  equity  are  those 
in  which  the  plaintiff  knew  the  fact,  of  his 
own  knowledge,  to  be  otherwise  than  what 
the  jury  find  by  their  verdict,  and  the  de- 
fendant was  ignorant  of  it  at  the  trial, 
as  where  the  plaintiff's  action  might  be  for 
a  debt,  etc.,  and  the  defendant,  after  the 
verdict,  discovers  a  receipt  for  the  very  de- 
mand in  the  action.  Here  the  court  would 
relieve. 

Ignorance  of  the  concealed  fact  must  be 
shown.  So,  relief  cannot  be  had  from  a 
judgment  on  the  ground  that  the  claim  up- 
on which  it  was  based  had  been  released 
prior  to  the  judgment,  where  it  is  not  al- 
leged that  the  defendant  had  no  knowledge 
of  the  release  at  the  time  of  the  action  in 
which  the  judgment  was  obtained.  Gold  v. 
Bailey,  44  111.  491,  92  Am.  Dec.  190.  The 
court  says  that,  if  the  parties  have  a  defense 
available  at  law,  they  cannot  invoke  the 
aid  of  a  court  of  chancery  in  order  to  secure 
its  benefit. 

And  equity  will  not  relieve  upon  the 
ground  that  a  party  knowingly  suppressed 
the  fact  that  a  claim  was  barred  by  the 
statute  of  limitations,  and  released  by  dis- 
charge in  bankruptcy.  Durham  v.  Field,  30 
III.  App.  121,  affirmed  in  134  111.  195,  25 
N.  E.  745. 

A  judgment  against  a  person  in  a  repre- 
sentative capacity,  procured  by  collusion 
with  the  plaintiff  to  suppress  material  evi- 
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dence,  will  be  annulled.  First  Baptist 
Church  v.  Syms,  62  N.  J.  Eq.  645,  31  Atl. 
717. 

A  judgment  in  a  garnishee  proceeding,  ob- 
tained by  concealment  of  material  facts  and 
by  perjury,  may  be  impeached.  Johnston  v. 
Barkley,  10  Ont.  L.  Rep.  724. 

A  bill  to  set  aside  a  compromise  decree  in 
an  action  to  enjoin  a  sale  of  land  under  a 
judgment  is  not  demurrable,  where  it  is  al- 
leged that  the  judgment  was  obtained  on  a 
fraudulent  note,  and  the  fact  that  the  judg- 
ment had  been  released  before  the  suit  on 
the  note  was  brought  was  concealed  from  the 
complainant.    Guild  v.  Phillips,  44  Fed.  461. 

And  where,  at  the  time  of  an  action  for 
services,  the  defendant  had  no  knowledge, 
and  could  not  have  known,  that  the  services 
had  been  paid  for,  it  was  held  that  he  could 
enjoin  the  collection  of  a  judgment  ren- 
dered against  him.  Reed  v.  Harvey,  23  Ark. 
44. 

Where  one  partner  conspiring  with  a  cred- 
itor by  concealing  from  the  others  that  he 
had  made  a  payment  of  $10,000  on  a  claim 
against  the  firm,  induced  them  to  permit 
judgment  to  be  taken  against  them  for  the 
full  amount,  it  was  held  that  they  were  en- 
titled to  relief  against  the  judgment  on  dis- 
covery of  the  fraud.  Spencer  v.  Vigneaux, 
20  Cal.  442. 

In  Vennum  v.  Davis,  35  III.  668,  it  was 
held  that  an  individual  partner  might  obtain 
relief  from  a  sale  under  a  judgment  against 
the  partnership,  on  a  note  signed  by  one 
partner  for  the  debt  of  an  old  partnership 
for  which  the  individual  partner  was  not 
liable,  where  the  complainant  did  not  know 
of  any  defense  until  after  his  land  was  sold, 
and  then  for  the  first  time  received  knowl- 
edge that  the  debt  for  which  the  recovery 
was  had  was  not  his  debt,  and  that  he  was 
in  no  manner  responsible  for  its  payment. 

An  action  will  lie  to  recover  damages  sus- 
tained by  judgment  obtained  by  fictitious 
accounts,  by  concealment  of  the  true  state 
of  the  accounts.  Verplanck  v.  Van  Buren, 
76  N.  Y.  247. 
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■on,  and  its  existence  was  concealed  from 
plaintiffs  in  the  oommon-law  fi.  fa.,  and 
eould  not  have  been  discovered  by  them  by 
the  exercise  of  any  kind  of  diligence.  H. 
E.  Thompson  continued  in  possession  of  the 
land  without  paying  rent  till  his  death,  in 
1905,  receiving  all  the  rents,  issues,  and 
profits  therefrom.  This  secret  writing  was 
in  the  hands  of  Henry  Thompson,  a  reputed 
illegitimate  son  of  H.  £.  Thompson,  at  the 
time  of  the  latter's  death,  having  been  turned 
over  to  him  with  the  injunction  to  keep  it 
concealed.  Knowledge  of  this  writing  was 
obtained  from  Henry  Thompson  soon  after 
the  death  of  H.  £.  Thompson,  in  1905,  by  a 
promise  on  the  part  of  petitioner  that  he 
would  not  disturb  the  possession  of  Henry 
Thompson  of  a  part  of  this  land,  which  he 
claimed  his  father  had  given  him.  Certain 
letters  are  set  out  which  it  is  claimed  show 


admissions  on  the  part  of  Henry  C.  Thomp- 
son of  the  fraudulent  scheme  alleged.  Hen- 
ly  C.  Thompson  secured  a  loan  on  the  prop- 
erty, which  it  is  stated  was  only  made  after 
he  had  obtained  H.  £.  lliompson's  consent. 
It  is  further  alleged  that  Henry  C.  Thomp- 
son, in  furtherance  of  the  fraudulent  scheme, 
"has  colluded,  combined ,  and  confederated 
with  his  wife,"  who  is  setting  up  some  pre- 
tended claim  to  the  land,  but  that  her  pre- 
tended title,  if  any  she  has,  was  executed 
to  her  for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  petitioner,  with  knowl- 
edge on  her  part  of  this  purpose.  The 
prayers,  of  the  petition  are  that  the  judg- 
ment in  the  rule  case  be  set  aside;  that  a 
decree  be  rendered  fixing  a  special  lien  on 
the  land  in  favor  of  petitioner,  to  pay  his 
debt;  that  Thompson  and  his  wife  be  en- 
joined   from    encumbering    or    selling    the 


Equity  will  entertain  jurisdiction  to  set 
aside  orders  of  the  probate  court  and  admin- 
istrative proceeding,  upon  the  ground  that 
they  were  obtained  by  the  fraudulent  con- 
cealment of  the  will.  Ewing  v.  Lamphere, 
147  Mich.  659,  118  Am.  St.  Rep.  563,  111 
N.  W.  187. 

Where  a  plaintiff  knowingly  obtained-  a 
judgment  for  a  greater  sum  than  he  was 
entitled  to,  in  an  action  against  an  indem- 
nitor, by  concealing  the  fact  that  he  was  by 
a  secret  arrangement  to  pay  a  smaller  sum 
than  the  original  judgment  against  the  in- 
demnitee called  for,  it  was  held  that  collec- 
tion of  the  excess  would  be  enjoined.  Basye 
▼.  Beard,  12  B.  Mon.  581. 

Where  a  judgment  of  foreclosure  was  man- 
ifestly obtained  by  fraud  in  concealing  from 
the  court  the  fact  that  a  portion  of  the  lands 
covered  by  the  mortgage,  which  was  occu- 
pied and  claimed  by  the  defendant  as  his 
homestead,  had  been  released  by  the  mort- 
gagee, it  was  held  that  equity  would  grant 
relief.  Lumpkin  v.  Williams,  1  Tex.  Civ. 
App.  214,  21  S.  W.  967. 

Suppression  of  the  fact  that  part  of  a 
loan  on  a  wife's  trust  estate  was  for  the  ex- 
tinguishment of  a  prior  debt  of  her  husband, 
which  would  have  been  a  good  defense  to  an 
action  of  ejectment  against  the  wife  and  her 
trustee,  was  held  to  be  sufficient  fraud  to 
warrant  an  injunction  against  the  judg- 
ment. Capital  Bank  v.  Rutherford,  70  Ga. 
57.  The  court  says  that  suppression  of  a 
fact  material  to  be  known,  and  which  the 
party  is  under  an  obligation  to  communi- 
cate, constitutes  fraud.  The  obligation  to 
communicate  may  arise  from  the  confidential 
relations  of  the  parties,  or  from  the  par- 
ticular circumstances  of  the  case.  Code,  § 
3175. 

The  fact  that  bonds  upon  which  judgment 
was  obtained  had  already  been  reduced  to 
judgment  in  another  case,  in  favor  of  the 
true  owner  thereof,  and  that,  after  such 
judgment,  the  bonds,  being  a  part  of  the  file 
of  papers  in  the  other  case,  were  stolen  from 
the  archives  of  the  court  by  the  plaintiff,  of 
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which  fact  the  defendants  were  ignorant, 
was  held  to  be  a  sufficient  ground  for  relief 
against  a  second  judgment  on  the  same 
bonds.  Taylor  v.  Nashville  &  C.  R.  Co. 
supra. 

In  Moore  y.  Gamble,  9  N.  J.  Eq.  246,  it 
was  held  that,  if  a  pretended  consideration 
for  a  judgment  was  for  the  board  of  the 
complainant's  wife,  it  appearing  that,  short- 
ly after  the  marriage,  he  left  for  New  Or- 
leans, and  that,  during  his  absence  and  up 
to  the  time  of  his  wife's  death,  she  had 
lived  with  the  defendants,  and  that,  by  the 
will  of  the  testator,  the  executrix  was  re- 
quired to  educate  and  support  the  com- 
plainant's wife  during  her  mmority,  and  if, 
in  consideration  thereof,  the  defendants 
agreed  not  to  charge  the  complainant  any- 
thing for  his  wife's  board,  and  if,  at  the  time 
an  attachment  was  taken  out,  the  defend- 
ants had  in  their  hands  funds  to  an  amount 
more  than  large  enough  to  pay  the  board 
claim,  which  funds  belonged  to  the  com- 
plainant in  the  right  of  his  wife,  the  com- 
plainant would  be  entitled  to  relief  against 
the  judgment. 

Where  a  plaintiff  in  a  partition  suit 
against  the  widow  and  heirs  of  his  tenant 
in  common  conceals  the  fact  that  the  heirs 
were  entitled  to  have  set  off  to  them  lots 
equal  in  value  to  certain  lots  which  had  been 
conveyed  to  the  plaintiff  by  his  cotenant,  it 
was  held  that  this  was  such  a  fraudulent 
concealment  of  material  facts  as  would  im- 
peach the  partition  judgment  in  a  court  of 
equity.  Tucker  v.  Whittlesey,  74  Wis.  74, 
41  N.  W.  635,  42  N.  W.  101. 

In  an  action  to  annul  a  marriage  on  the 
ground  that  the  husband  at  the  time  had 
another  wife  living,  a  divorce  between  the 
husband  and  his  first  wife  was  pleaded,  be- 
cause it  was  deemed  improper  to  keep  the 
court  in  ignorance  of  that  circumstance,  and 
the  court  said:  "If  a  fact  of  such  magni- 
tude had  been  suppressed,  I  am  of  opinion 
that  any  sentence  pronounced  by  the  court 
would  have  very  little  availed  the  parties; 
that  it  would  not  have  been  finally  binding. 
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land;  that  a  receiver  be  appointed  to  take 
charge  of  the  land;  and  for  process. 

Henry  C.  Thompson  and  his  wife  demurred 
upon  numerous  grounds,  among  others, 
that  the  court  was  without  jurisdiction,  be- 
cause none  of  the  parties  against  whom  sub- 
stantial relief  is  prayed  reside  in  Greene 
county;  that  there  is  a  nonjoinder  of  parties 
plaintiff  and  defendant,  and  a  misjoinder  of 
parties  defendant;  that  the  petition  is  with- 
out equity,  and  sets  forth  no  cause  of  ac- 
tion upon  which  to  predicate  the  relief 
prayed;  that  the  matter  is  res  judicata; 
that  the  jud<]^nent  sought  to  be  set  aside 
has  been  rendered  for  more  than  three  years, 
and  this  action  is  barred  by  the  statute  of 
limitations;  and  that  the  petition  does  not 
sufficiently  show  that  the  judgment  sought 


to  be  enforced  is  in  life.  H.  C.  Thompson 
and  his  wife  filed  separate  answers,  deny- 
ing all  allegations  of  fraud,  and  H.  C. 
Thompson  specially  denied  that  he  signed 
the  paper  relied  on  by  the  plaintiffs  as 
ground  for  the  relief  prayed  against  him. 
At  the  hearing  the  plaintiff  offered  an 
amendment  setting  up  that  H.  C.  Thompson 
was  insolvent,  and  had  taken  charge  of  and 
appropriated  certain  crops  of  H.  E.  Thomp- 
son, raised  on  other  lands,  since  the  death 
of  H.  E.  Thompson,  and  refused  on  demand 
to  deliver  them  to  H.  E.  Thompson's  ad- 
ministrator; that  the  plaintiff's  fi.  fa.  had 
been  levied  on  the  land  in  dispute,  and  a 
claim  had  been  interposed  by  Mrs.  Thomp- 
son, which  claim  is  pending  in  Greene  su- 
perior court;   that  Park,  administrator  of 


but  would  have  been  open  to  re-examina- 
tion; that  such  suppression  would  in  short 
have  rendered  all  the  proceedings  liable  to 
impeachment.  An  endeavor  to  obtain  a 
sentence  when  any  such  material  informa- 
tion was  withheld  would  be  unfair  toward 
the  court,  and  prejudicial  to  the  due  admin- 
istration of  justice."  Conway  v.  Beazley, 
3  Hagg.  Eccl.  Rep.  639. 

The  prosecution  by  a  husband  of  a  second 
suit  to  annul  a  marriage  on  the  ground  of 
the  insanity  of  the  wife  at  the  time  the  mar- 
riage was  contracted,  without  disclosing  the 
dismissal  a  few  months  before  of  a  similar 
suit,  in  which  he  was  represented  by  a  dif- 
ferent attorney  and  she  by  a  different  guar- 
dian ad  lituniy  was  held  to  constitute  such  a 
fraud  upon  the  court  as  would  justify  it  in 
setting  aside  a  decree  in  the  second  suit  an- 
nulling the  marriage,  where  the  wife  at  the 
time  was  helpless  and  confined  in  an  insane 
asvlum.  Wood  v.  Wood,  136  Iowa,  128,  12 
L.R.A.(N.S.)  891,  125  Am.  St.  Rep.  223,  113 
N.  W.  492. 

In  Noyes  v.  Loeb,  23  La.  Ann.  13,  a  peti- 
tion to  annul  a  judgment  alleging  that  it 
was  obtained  by  fraudulently  concealing 
the  fact  that  it  had  been  partly  paid,  and 
that  it  had  also  been  satisfied  as  to  the  bal- 
ance, advantage  being  taken  of  the  absence 
of  the  defendant's  counsel  at  the  trial,  was 
held  to  state  a  cause  of  action  under  article 
607  of  the  Code  of  Practice,  declaring  that 
''a  definitive  judgment  may  be  annulled  in  all 
cases  where  it  appears  that  it  has  been  ob- 
tained through  fraud  or  other  ill  practices 
on  the  part  of  the  party  in  whose  favor  it 
was  rendered."  To  the  same  effect,  24  La. 
Ann.  48. 

Where  a  plaintiff  in  an  attachment  recov- 
ers judgment  against  the  defendant  by  con- 
cealing from  the  auditor  any  fact  which 
tends  to  show  that  the  claim  on  which  the  at- 
tachment is  founded  is  not  a  valid  one,  a 
court  of  equity  will,  in  case  no  relief  can  be 
had  at  law,  interpose  to  protect  the  de- 
fendant against  the  judgment,  provided  he 
shows  that  the  judgment  was  entered  with- 
out his  having  such  knowledge  of  the  suit 
as  afforded  him  an  opportunity  to  make  his 
defense.  Herbert  v.  Herbert,  49  N.  J.  Eq.  70, 
26  L.R.A.(N.S.) 


22  Atl.  789,  affirmed  in  49  K.  J.  Eq.  565, 
25  Atl.  366. 

The  mere  fact  that  a  release  of  a  judg- 
ment, operating  as  a  discharge,  was  on  file 
among  the  papers  of  the  case,  and  was  held 
not  to  estop  the  true  owner  of  property  af- 
fected tliereby,  who  was  in  fact  ignorant  of 
the  discharge,  from  obtaining  relief  from  a 
sale  under  the  judgm^ent,  where  the  sale  was 
prosecuted  by  the  owner  of  tho  judgment 
and  the  purchaser  under  it,  with  full  knowl- 
edge that  it  had  been  satisfied.  Shinkle  v. 
Letcher,  47  111.  216.  The  court  said  that, 
had  the  case  been  prosecuted  in  good  faith 
in  ignorance  of  the  satisfaction  of  the  judg- 
ment, a  very  different  question  of  diligence 
would  have  been  presented. 

Where  the  defendants,  through  no  negli- 
gence on  their  part,  were  unable  to  be 
present  at  the  trial  of  an  action  against 
them  for  services,  and  the  plaintiff  taking 
advantage  of  their  absence  fraudulently  ob- 
tained a  judgment  of  $9,185.18  on  a  quan- 
tum meruit,  whereas  there  was  a  special 
contract  by  which  he  was  entitled  only  to 
$2,296.25,  it  was  held  that  relief  would  be 
granted  in  equity  against  the  enforcement 
of  the  judgment.  Stanton  v.  Embry,  46 
Conn.  65. 

Where  a  judgment  was  obtained  without 
an  adversary  trial,  because  of  false  state- 
ments and  concealed  facts,  it  was  held  that 
a  court  of  equitv  would  set  it  aside.  Mosby 
V.  Gisborn,  17  Utah,  257,  54  Pac.  121. 

Relief  may  be  had  against  a  decree  dis- 
missing a  bill  in  equity  alleging  fraud 
where  the  defendants  in  tlieir  answer  deny 
the  fraud  and  suppress  evidence  of  it,  which 
the  complainant  is  unable  to  discover  until 
after  the  decree.  Graver  v.  Faurot,  22  C.  C. 
A.  166,  46  U.  S.  App.  268,  76  Fed.  257.  The 
court  said  that  the  attack  here  was  not  upon 
a  judgment  at  law,  but  upon  a  decree  in 
equity,  and  that  manifestly  it  was  not  true 
of  a  complainant  in  equity  that  when  he 
brought  his  bill  he  must  havd  come  pre- 
pared with  proof  to  maintain  it,  and  to  meet 
any  defense  which  might  be  interposed.  It 
was  his  privilege  to  search  the  conscience  of 
his  adversary  by  requiring  him  to  answer 
under  oath,  and,  if  possessed  of  no  other  eTi- 
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H.  E.  Thompson,  intends  to  file  a  suit  to  re- 
cover this  land  from  H.  G.  Thompson  and 
his  wife;  that,  while  H.  C.  Thompson  was 
the  apparent  owner  of  the  land,  he  bor- 
rowed certain  money  from  one  Korthrup; 
and  that  James  B.  Park,  as  attorney  for 
Northrup,  is  about  to  file  an  ejectment  suit 
for  the  land.  It  is  prayed  that  these  suits 
be  enjoined,  and  that  the  mortgage  and  the 
sherifiTs  deed  be  canceled.  Another  amend- 
ment seeks  to  add  a  prayer  that  the  mort- 
gage foreclosure  judgment  be  set  aside  as 
fraudulent  and  void.  A  third  amendment 
alleges  that  Thompson  and  his  wife  are  col- 
luding and  confederating  to  prevent  the 
plaintiff  from  collecting  his  debt,  and  that 
Mrs.  Thompson  paid  out  no  money  for  the 
land,  is  not.  an  innocent  purchaser,  and  has 


never  been  in  possession  thereof.  The  mort- 
gage and  the  note  are  fully  set  out.  After 
hearing  evidence  in  support  of  the  various 
contentions  of  the  parties,  the  court  reserved 
his  decision.  On  May  10th,  one  day  before 
the  court  rendered  its  judgment,  a  fourth 
amendment  was  offered,  setting  up  the  re- 
vival of  the  judgment  in  1898,  and  the 
transfer  of  the  fi.  fa.  at  that  time  to  the 
plaintiff.  It  is  further  alleged  the  filing  of 
a  petition  to  the  February  term,  1907,  to 
revive  the  judgment  a  second  time;  and 
"that,  in  order  to  avoid  a  multiplicity  of 
suits,  your  petitioner  hereby,  in  this  pro- 
ceeding, brings  suit  on  said  dormant  judg- 
ment, as  provided  by  law,  against  Noel  P. 
Park,  administrator  of  the  estate  of  Henry 
E.  Tliompson,  for  the  amount  due  on  the 


deuce  or  means  of  obtaining  it,  he  must  ac- 
cept, or  at  least  yield  to,  the  answ^er  as 
true. 

If  a  party  is  nonsuited  at  law  for  want  of 
evidence  which  the  defendant  has  in  his 
power  and  withholds  from  him,  it  was  said 
in  Wilmot  v.  Lennard,  3  Swanst.  682,  to  be 
clear  that  he  may  come  into  a  court  of 
equity,  and  have  not  only  discovery,  but 
relief. 

In  Tomkins  v.  Tomkins,  11  N.  J.  Eq.  612, 
it  was  said  that  the  usual  ground  upon 
which  a  court  of  equity  refuses  to  interfere 
with  a  judgment  is  because  the  defendant 
should  have  protected  himself  in  the  court 
where  the  judgment  was  obtained.  In  the 
case  of  a  foreign  attachment,  where  the 
proceeding  is  in  rem,  and  the  judgment  is 
obtained  without  the  knowledge  of  the  de- 
fendant, and  the  proceedings  are  all  neces: 
sarily  eaf  parte,  it  would  be  hard  indeed  if  a 
court  of  equity  could  not  interpose  to  pro- 
tect a  party  against  the  fraud  of  the  plain- 
tiff. The  propriety  of  the  court's  interfer- 
ing in  such  cases,  declared  the  court,  is 
too  obvious  to  require  its  being  vindicated. 

And  in  England  a  foreign  judgment  may 
be  impeached  on  the  ground  of  concealment 
of  material  facts,  although  that  very  de- 
fense was  litigated  in  the  foreign  court  and 
tried  on  the  merits.  Abouloff  v.  Oppenheim- 
er,  L.  R.  10  Q.  B.  Div.  296.  To  the  same 
effect,  Vadala  v.  Lawes,  L.  R.  25  Q.  B.  Div. 
310. 

The  party  seeking  relief  from  a  judgment 
procured  by  the  concealment  of  evidence 
must,  of  course,  not  have  been  a  participant 
in  the  fraud.  On  this  ground  it  was  held  in 
Karren  v.  Karren,  25  Utah,  87,  60  L.R.A. 
294,  95  Am.  St.  Rep.  815,  69  Pac.  405,  that, 
when  a  vacation  of  a  decree  of  divorce  ob- 
tained by  collusion  and  suppression  of  factn 
ia  sought  by  the  participant  in  the  fraud, 
the  court,  on  the  principle  of  the  maxim, 
e»  dole  malo  non  oritur  actio,  will  refuse  to 
disturb  the  decree,  especially  when  the  op- 
posing party  has  remarried  and  children 
have  sprung  from  the  second  union. 

But  the  rule  as  to  the  duty  of  a  party  to 
disclose  material  facts  does  not  fio  so  far 
as  to  require  him  to  uncover  every  weak- 
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ness  of  his  case.  In  Ward  v.  Southfield, 
102  N.  Y.  287,  6  N.  E.  660,  after  stating 
that,  where  a  fraudulent  concealment  of  a 
fact  is  relied  upon  for  the  purpose  of  im- 
peaching and  setting  aside  a  judgment  regu- 
larly obtained,  it  must  be  an  intentional 
concealment  of  a  material  and  controlling 
fact,  for  the  purpose  of  misleading  and  tak- 
ing an  imdue  advantage  of  the  opposite 
party,  the  court  said:  "It  would  not  be 
wise  or  politic  to  carry  the  rule  so  far  as  to 
make  it  incumbent  upon  every  plaintiff  to 
reveal  to  the  defendant  any  infirmity  in  his 
case,  and  to  require  every  defendant  to  re- 
veal to  the  plaintiff  every  infirmity  in  his 
defense.  Where  there  is  no  relation  of  con- 
fidence between  the  plaintiff  and  the  defend- 
ant, the  parties  stand  at  arm's  length.  They 
come  into  court  as  adversaries,  and  neither 
party  is  bound  to  make  any  revelation  of  his 
case  to  the  other.  The  plaintiff  must  be 
prepared  to  prove  all  the  facts  constituting 
his  cause  of  action,  and  to  meet  any  defense 
which  the  defendant  may  interpose;  and  the 
defendant  must  be  prepared  to  establish 
any  defense  which  he  may  have.  Neither 
party  can  mislead  the  other  by  any  positive 
or  actual  fraud.  Nor  can  he,  for  the  pur- 
pose of  perpetrating  a  fraud  upon  the  other 
party,  conceal  such  factsT  as  good  faith  and 
common  honesty  require  him  to  reveal." 

And  in  Talbott  v.  Todd,  5  Dana,  190,  it 
is  said  that  "the  bare  omission,  perversion, 
or  misrepresentation  of  facts  in  a  bill,  will 
not  constitute  fraud,  or  subject  the  decree 
to  impeachment  on  that  ground.  If  so, 
there  would  be  but  few  decrees  that  would 
not  be  subject  to  be  overhauled,  as  there  are, 
perhaps,  but  few  bills  that  do  not  contain 
some  omission  or  perversion  of  truth.  The 
service  of  process  upon  the  defendant  is  a 
warning  to  him  to  appear  and  contest  the 
matter  set  up  in  the  bill,  to  controvert  and 
correct  the  errors  and  false  statements,  and 
lead  the  court  to  a  just  conclusion  in  the 
case.  If  he  fail  to  do  so  when  the  matters 
of  defense  are  within  his  knowledge  and 
reach,  it  is  his  own  fault.  He  is  placed  in 
the  attitude  of  an  antagonist,  by  the  com- 
mencement of  a  suit  against  him,  and  must 
rely  upon  his  own  resources,  and  not  con- 
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same."  The  prayer  is  for  a  judgment 
against  this  administrator,  binding  the 
property  described  in  the  petition.  The  bill 
of  exceptions  assigns  error  upon  the  court's 
refusal  to  allow  any  of  these  amendments, 
and  upon  the  refusal  to  appoint  a  receiver, 
and  enjoin  the  several  defendants  as  prayed. 

Messrs.  Foster  &  Foster  and  James  B. 
Park,  for  plaintifT  in  error: 

Equity  will  set  aside  judgments  for  fraud. 

Pollock  V.  Gilbert,  16  Ga.  399,  60  Am. 
Dec.  73:i;  McArthur  v.  Matthewson,  67  Ga. 
134;   Williams  v.  Lancaster^  113  Ga.  1020, 


39  S.  E.  471;  Everett  v.  Tabor,  119  Ga.  128, 
46  S.  E.  72. 

Equity  will  prevent  the  bar  of  the  stat- 
ute when  it  would  be  inequitable  for  the  de- 
fendants to  shield  themselves  behind  this 
bulwark  alone. 

Jordan  v.  Brown,  72  Ga.  495;  Weaver  v. 
Davis,  2  Ga.  App.  465,  58  S.  E.  786. 

Messrs.  John  C.  Reed  and  Samnel  H. 
Sibley,  for  defendants  in  error: 

Fraud  for  which  equity  will  grant  relief 
is  one  collateral  to  and  extrinsic  of  the 
judgment,  and  not  a  matter  examined  and 
determined  in  the  former  trial. 


fide  in  his  opponent,  for  a  fair  and  correct 
representation  of  the  facts.  His  failure, 
therefore,  to  defend  the  suit  on  the  ground 
of  misplaced  confidence  in  the  complainant, 
or  of  a  reliance  upon  his  own  opinion  that 
the  suit  was  a  friendly  one,  and  that  there 
were  no  matters  of  hostile  litigation  between 
them,  will  not  constitute,  of  themselves, 
grounds  for  impeaching  the  decree  for  fraud, 
or  reviewing  and  uprooting  the  solemn  de- 
termination of  the  court.  Nor  will  a  charge 
that  the  decree  was  drawn  up  by  the  com- 
plainant and  obtained  by  imposing  on  the 
easy  credulity  of  the  court  avail.  It  can 
matter  not  by  whom  it  was  drawn  up  if 
sanctioned  by  the  court,  and  spread  upon 
the  record  as  his  decision.  But  if  the  de- 
fendant, without  his  fault  or  laches,  is  ig- 
norant of  a  material  matter  of  defense  which 
is  known  to  the  complainant  and  artfully 
concealed  by  him  from  the  defendant,  when 
it  was  his  moral  duty  to  communicate  it  to 
him,  by  reason  of  the  confidential  relation- 
ship between  them,  such  artful  device  is  a 
fraud  on  the  defendant,  and  though  it  should 
be  carried  out  and  consummated  by  the  de- 
cree of  the  court  ignorant  of  the  device,  it 
will  not  sanctify  the  fraud,  or  elevate  it  so 
high  as  to  place  it  beyond  the  reach  of  a 
chancellor."  In  this  case  certain  items  of 
credit  in  an  action  for  the  division  of  land 
were  concealed  from  the  defendant  and  the 
court,  and  it  was  held  that  this  constituted 
suflicient  fraud  to  justify  relief. 

That  the  plaintiff  does  not  volunteer  in- 
formation material  to  the  issues,  affecting 
the  credibility  of  a  witness,  does  not  show 
fraud  in  obtaining  the  judgment.  Long  v. 
Gilbert   (Tenn.)   59  S.  W.  414. 

The  fact  that  a  default  judgment  for 
conversion  of  chattels  was  obtained  by  the 
plaintiff  without  stating  to  the  justice  of 
the  peace  granting  it  that  there  was  a  chat- 
tel mortgage  and  a  seizure  of  the  proper- 
ty in  question  under  it,  for  the  nonpay- 
ment of  the  debt  secured  by  it,  was  held 
not  to  be  ground  for  relief,  the  court  say- 
ing that  these  facts  were  no  part  of  the 
plaintiff's  case,  and  that  he  was  under  no 
obligation  to  bring  forward  the  alleged 
justification  of  the  taking  and  conversion 
of  the  property;  that  the  plaintiffs  in  the 
equity  action  knew  the  facts  and  that  it 
w^as  solely  their  fault  that  they  were  not 
26  L.R.A.(N.S.) 


brought  forward.  Nye  v.  Sochor,  92  Wis. 
40,  53  Am.  St.  Rep.  896,  65  N.  W.  854. 

That  a  deed  showing  the  true  boundary 
line  in  dispute  in  a  suit  was  suppressed  by 
one  of  the  parties  will  not  authorize  an 
action  to  set  aside  the  judgment  and  grant 
a  new  trial.  Moore  v.  Gullev,  144  X.  C. 
81,  10  L.R.A.(N.S.)  242,  50  S.'E.  681. 

Relief  will  not  be  granted  against  a  judg- 
ment for  improvements  in  favor  of  one 
ejected  from  land,  on  the  ground  that  he 
concealed  evidence  that,  when  he  took  pos- 
session and  improved  the  land,  he  had  no 
title,  either  legal  or  equitable,  to  entitle 
him  to  pay  for  his  improvements  under  an 
act  concerning  occupants.  Taylor  v.  Brad- 
shaw,  6  T.  B.  Mon.  145,  17  Am.  Dec.  132. 
The  court  said:  "Fraud  may  no  doubt  be, 
and  frequently  is,  committed  by  the  suppres- 
sion of  truth,  as  well  as  by  the  sugge^^tion 
of  falsehood,  and  it  is  equally  competent 
for  the  court  to  relieve  against  the  fraud, 
whether  it  be  perpetrated  in  the  one  way 
or  the  other.  By  suppressing  the  truth, 
the  deception  may  often  be  as  base,  and  the 
injury  to  others  as  great,  as  by  the  sug- 
gestion of  falsehood.  But  the  failure  to  dis- 
close to  others  whatever  is  known  to  us 
cannot  with  any  propriety  be,  at  all  times, 
a  suppression  of  the  truth.  From  those 
who  have  reason  to  expect  information  from 
us,  the  truth  should  not  be  withheld;  but 
such  as  look  not  to  us  for  information,  and 
expect  no  disclosure  from  us,  have  no  cause 
to  complain  of  our  silence,  and  to  reproach 
us  for  not  speaking,  wuth  having  suppressed 
the  truth."  The  court  then  said  that,  by 
the  act  of  one  of  the  parties  in  asserting  a 
claim  for  improvements,  the  others  were  ad- 
monished not  to  expect  from  him  a  disclosure 
of  anything  that  would  prove  that  he  was 
not  entitled  to  the  benefits  of  the  occupying 
claimant  law,  and  that  it  would  be  prepos- 
terous to  suppose  that  they  were  deluded 
and  deceived  by  any  failure  of  his  in  not 
disclosing  to  them  the  evidence  which  might 
defeat  his  claim. 

A  decree  will  not  be  considered  void  for 
fraud,  when  collaterally  called  in  question, 
on  the  theory  that  the  bill  omitted  to  state 
a  fact  or  a  ground  of  defense  that  would 
have  formed  a  bar  to  the  relief  sought  by 
it.    Harrison  y.  Harrison,  19  Ala.  499. 
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United  States  t.  Throckmorton,  98  U.  S. 
61,  25  L.  ed.  93;  Pico  y.  Cohn,  91  Cal.  129, 
13  L.R.A.  336,  25  Am.  St.  Rep.  159,  25 
Pac.  970,  27  Pac.  537;  Camp  ▼.  Ward,  69 
Vt.  286,  60  Am.  St.  Rep.  029,  37  Atl.  747 ; 
Friese  v.  Hummel,  26  Or.  145,  46  Am.  St. 
Rep.  610,  37  Pac.  458 ;  23  Cyc.  Law  k  Proc. 
p.  ]024;  Parker  v.  King,  43  Ga.  299;  Brown 
V.  Wilson,  56  Ga.  534. 

• 

Evans,  P.  J.,  delivered  the  opinion  of 
the  court: 

The  first  ground  of  the  demurrer  disputes 
the  jurisdiction  of  the  court,  and,  in  dis- 
cussing   its   merits,    we   will    consider    the 
petition  as  if  all  the  amendments  had  been 
allowed.    Many  allegations  of  the  proffered 
amendments     referred     to     subject-matters 
which  bear  no  relation  to  the  main  relief 
prayed  by  the  plaintiff.     The  ultimate  pur- 
pose of  the  plaintiff  is  to  subject  the  land  in 
controversy   to   the    lien   of   his   judgment 
against  H.  E.  Thompson.    The  first  step  to 
enforce  the  lien  of  this  judgment  was  to 
cause   the   execution   issued  thereon  to   be 
levied  on  the  land,  to  which  levy  Mrs.  H. 
C.  Thompson  interposed  her  statutory  claim. 
The  apparent  legal  title  is  in  her,  and  is 
based  on  the  sheriff's  sale  which  devested 
the  lien  of  the  plaintiff's  judgment,  and  is 
fortified  by  the  judgment  distributing  the 
proceeds  arising  from  the  sale  of  the  land 
by  the  sheriff.     It  is  clear  that,  unless  the 
plaintiff  is  entitled  to  set  aside  the  sheriff's 
deed  and  the  judgment  in  the  money  rule 
case,  the  title  of  the  claimant  must  prevail. 
The  filing  by  the  plaintiff  of  an  equitable 
petition  in  aid  of  his  levy  is  a  recognition 
of  this  fact.    It  requires  but  a  glance  at  the 
allegations  and  prayers  of  the  petition  and 
amendments  to  see  that  the  Fulton  county 
defendants,  H.  C.  Thompson  and  his  wife, 
are  the  only  defendants  against  whom  sub- 
stantial relief  is  prayed.    These  defendants 
demurred  to  the  jurisdiction  of  the  superior 
court   of  Greene   county,  because   of   their 
residence  in  Fulton  county.     The  Constitu- 
tion of  this  state  requires  that  equity  cases 
shall  be  tried  in  the  county  where  a  defend- 
ant resides  against  whom  substantial  relief 
is  prayed.     Civil  Code  1895,  §  5871.     Even 
before  this  provision  was  incorporated  in  the 
fundamental  law,  it  waa  held  that,  in  anal- 
ogy to  the  rule  at  law,  equity  causes  must 
be  brought  in  the  county  where  a  defendant 
resides  against  whom  substantial  relief  is 
prayed,  but  that  the  rule  does  not  apply  to 
bills  ancillary  to  suits  at  law;  that,  in  so 
far  as  such  a  bill  seeks  no  relief  outside 
of  the  suit  pending,  the  county  where  the 
suit  is  pending  has  jurisdiction,  and  the  con- 
stitutional mandate   in   this   respect   is   to 
be  interpreted  in  the  light  of  the  history  of 
the  law  on  that  subject  in  this  state  prior 
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to  its  first  appearance  in  the  Constitutions 
of  this  state.  Cars  well  v.  Macon  Mfg.  Co. 
38  Ga.  403.  The  constitutional  guaranty 
that  a  person  may  not  be  sued  outside  of  the 
county  of  his  residence  is  a  personal  priv- 
ilege which  may  be  waived  by  him.  A  de- 
fendant may  waive  the  jurisdiction  of  the 
court  as  to  his  person  by  appearance  and 
pleading.  So  a  litigant,  by  instituting  a 
suit  in  another  county,  impliedly  and  neces- 
sarily consents  that  the  forum  to  which  he 
applies  for  relief  may  adjudicate  all  mat- 
ters between  him  and  his  ad-versary  which 
are  germane  to  the  litigation.  This  princi- 
ple "rests  on  the  idea  that  the  plaintiff,  by 
voluntarily  instituting  his  suit,  gives  the 
superior  court  of  the  county  where  it  is  so 
instituted  jurisdiction  of  his  person  suffi- 
cient to  answer  all  the  ends  of  justice  re- 
specting the  suit  originally  instituted."  Cas- 
well V.  Bunch,  77  Ga.  504.  The  inter- 
position of  a  claim  is  permissive,  and  not 
compulsory.  Walden  V.  Walden,  128  Ga. 
131,  57  S.  E.  323.  It  would  be  immaterial, 
so  far  as  venue  is  concerned,  whether  the 
relief  of  the  adversary  party  be  adminis- 
tered through  pleadings  in  the  original  case, 
or  by  ancillary  suit.  Moore  v.  Medlock,  101 
Ga.  94,  28  S.*E.  836.  The  waiver  of  juris- 
diction as  to  the  nonresident  person,  how- 
ever, is  limited  to  relief  germane  to,  and 
involved  in,  the  action  which  he  starts. 
In  the  case  of  Merchants'  Bank  v.  Davis,  3 
Ga.  112,  an  execution  owned  by  persons 
residing  in  one  county  was  levied  on  land 
in  another,  and  a  claim  was  interposed.  It 
was  there  held  that  the  superior  court  of 
the  county  where  the  land  lies  has  juris- 
diction over  plaintiff's  residing  out  of  that 
county,  in  equity,  in  consequence  of  the  pend- 
ency of  the  claim,  in  a  proper  case  made. 
So,  also,  when  a  claim  is  filed  to  the  levy  of 
a  fi.  fa.,  the  same  right  exists  in  the  plain- 
tiff in  fi.  fa.  to  file  equitable  proceedings  in 
support  of  his  levy,  and  enforce  all  equities 
pertaining  to  his  rights  as  such  judgment 
creditor  in  the  county  where  the  claim  is 
pending.  Dawson  v.  Equitable  Mortg.  Co. 
109  Ga.  389,  34  S.  E.  668. 

Therefore,  if  the  matters  alleged  against 
H.  C.  Thompson  and  wife,  and  the  relief 
prayed  against  them,  be  germane  to  the 
issue  involved  in  the  claim  case,  the  su- 
perior court  of  Greene  county  has  jurisdic- 
tion of  the  present  case.  The  paramount 
issue  in  a  claim  case  is  whether  or  not  the 
property  levied  on  is  subject  to  the  fi.  fa. 
McLendon  v.  Shumate,  128  Ga.  526,  57  S. 
E.  886.  The  claimant's  title  is  derived  from 
H.  C.  Thompson,  who  gets  his  title  from  the 
judgment  debtor  of  the  plaintiff.  The  plain- 
tiff wishes  to  set  aside  this  title  as  fraudu- 
lent. He  could  do  this  by  appropriate  plead- 
ings in  the  claim  case.    If  in  the  claim  case. 
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why  not  by  ancillary  suit?  In  either  pro- 
ceeding it  would  be  necessary  to  make  H. 
C.  Thompson  a  party.  But  he  cannot  object 
to  the  jurisdiction  of  the  court  if  he  is  a 
necessary  party  to  obtaining  the  relief 
against  his  wife,  and  the  court  has  juris 
diction  as  to  her  so  far  as  the  issues  in  the 
claim  case  are  involved.  We  therefore  hold 
that  the  filing  of  the  claim  was  such  a  pend- 
ing proceeding  as  conferred  jurisdiction  on 
the  superior  court  of  Greene  county  to  en- 
tertain the  petition  in  aid  of  the  levy  of  the 
plaintiff's  fl.  fa. 

2.  The  ground  upon  which  the  plaintiff 
relies  to  set  aside  the  sheriff's  deed  to  H. 
C.  Thompson  is  the  invalidity  of  the  proc- 
ess under  which  the  land  was  sold.  There 
is  no  pretense  that  any  irregularity  entered 
into  the  various  stages  of  the  proceedings 
which  eventuated  in  the  sale.  The  sale  is 
said  to  be  void  solely  because  the  mortgage 
on  which  the  judgment  of  foreclosure  is 
founded  is  without  consideration  and  fraud- 
ulent. The  plaintiff  is  held  off  from  an  im- 
mediate attack  on  the  sheriff^e  deed  by  a 
judgment  upon  the  very  issue  which  plain- 
tiffs in  fi  fa.  caused  to  have  made  in  the  rule 
case  to  distribute  the  money  arising  from 
the  sale  of  the  land  by  the  sheriff.  When 
the  land  was  sold  by  the  sheriff,  the  exec- 
utors of  Thomason  demanded  that  the  pro- 
ceeds be  applied  to  their  fi.  fa.  Upon  the 
sheriff's  refusal  to  pay  over  the  money  to 
them,  they  brought  a  rule  against  him.  The 
sheriff  answered,  and  H.  C.  Thompson  inter- 
vened, and  claimed  the  money  on  his  mort- 
gage fi.  fa.  The  pleadings  distinctly  and 
sharply  made  the  issue  that  the  apparent  su- 
periority of  the  mortgage  lien  must  yield 
to  the  junior  common-law  judgment,  because 
the  mortgage  was  without  consideration,  the 
parties  thereto  were  uncle  and  nephew,  it 
was  fraudulent,  and  made  for  the  sole  pur- 
pose of  defeating  the  lien  of  plaintiff's  judg- 
ment. This  was  the  only  issue  submitted 
to  the  jury,  and  they  found  in  favor  of  the 
validity  of  the  mortgage,  and  judgment  was 
accordingly  entered  up.  This  judgment 
estops  the  plaintiff  from  raising  for  the 
second  time  the  identical  matter  therein 
decided.  To  avoid  any  estoppel,  plaintiff 
seeks  to  set  aside  this  judgment  as  one  pro- 
cured by  perjury  and  fraud  practised  on 
the  court;  the  fraud  alleged  being  that  the 
mortgagee  falsely  and  fraudulently  repre- 
sented to  the  court  the  bona  fides  of  his 
mortgage,  and  with  the  aid  of  perjured 
testimony  procured  an  unconscionable  ad- 
vantage. 

Fraud  is  the  arch  enemy  of  equity,  and 
a  court  of  equity  will  relieve  against  a  judg- 
ment obtained  by  imposition.  Civil  Code 
1895,  §§  4032,  5370.  Thus,  when  a  litigant 
keeps  the  opposite  party  from  court,  equity 
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will  relieve  against  the  Judgment  obtain^ 
in  his  absence.  Dodge  v.  Williams,  !]07  Ga. 
410,  33  S.  E.  468;  Bighani  v.  Kistler,  114 
Ga.  457,  40  S.  E.  303.  Or  where  one  party 
fraudulently  induces  his  adversary  to  with- 
draw his  defense,  the  judgment  will  be  set 
aside.  Markham  v.  Angier,  57  Ga.  43.  The 
fraud  in  cases  of  this  kind  is  collateral  and 
extrinsic  of  the  judgment.  The  great  cur- 
rent of  authority  limits  the  frauds  for  which 
a  bill  to  set  aside  a  judgment  between  the 
same  parties,  rendered  by  a  court  of  com- 
petent jurisdiction,  will  be  sustained,  to 
those  matters  which  are  extrinsic  and  col- 
lateral to  the  matter  tried.  United  States 
V.  Throckmorton,  98  U.  S.  61,  25  L.  ed.  93; 
Pico  ▼.  Cohn,  91  Cal.   129,  13  L.R.A.  336, 

25  Am.  St.  Rep.  159,  25  Pac.  970,  27  Pac. 
537 ;  Camp  v.  Ward,  69  Vt.  286,  60  Am.  St. 
Rep.  929,  37  Atl.  747;   Friese  v.  Hummel, 

26  Or.  145,  46  Am.  St.  Rep.  610,  37  Pac. 
458;  23  Cyc.  Law  k  Proc.  p.  1026,  and  cita- 
tions. In  the  Throckmorton  Case,  it  was 
said  that  "the  mischief  of  retrying  every 
case  in  which  the  judgment  or  decree  rend- 
ered on  false  testimony,  .  •  .  or  on  con- 
tracts or  documents  whose  genuineness  or 
validity  was  in  issue,  and  which  are  after- 
wards ascertained  to  be  forged  or  fraud- 
ulent, would  be  greater,  by  reason  of  the 
endless  nature  of  the  strife,  than  any  com- 
pensation arising  from  doing  justice  in  in- 
dividual cases." 

The  argument  of  the  plaintiff  in  error 
would  seem  to  deny  that  the  principle  ob- 
tains in  Georgia,  which  is  so  generally  rec- 
ognized by  courts  elsewhere,  that  equity  will 
not  set  aside  a  judgment  because  it  was 
founded  on  a  fraudulent  instrument,  or  per- 
jured testimony,  or  for  any  matter  which 
was  actually  presented  and  considered  in  the 
judgment  assailed.  The  argument  is  rested 
solely  on  one  case.  Griffin  v.  Sketoe,  30  Ga. 
300.  It  appears  in  that  case  that  one  Wil- 
liams brought  complaint  for  land  against 
Sketoe,  which  resulted  in  a  verdict  for  the 
defendant.  Williams  renewed  his  ejectment 
suit,  and  while  it  was  pending  died.  Griffin 
was  appointed  his  administrator,  and  to 
avoid  the  estoppel  of  the  former  judgment, 
brought  an  equitable  petition  to  set  it  aside 
on  the  ground  of  fraud  and  perjury.  The 
fraud  consisted  in  predicating  his  defense  of 
seven  years'  possession  upon  a  deed  which 
had  been  fraudulently  antedated,  and  offer- 
ing the  subscribing  witness  thereto,  who 
falsely  testified  that  the  deed  was  executed 
on  the  date  stated  in  the  instrument.  The 
court  held  that  a  judgment  obtained  under 
•  hese  circumstances  was  fraudulent,  end 
would  be  annulled.  In  the  course  of  the 
discussion,  Lyon,  J.,  said,  in  substance,  timt 
the  issue  in  the  trial  was  title  to  the  whole 
lot;  the  defendant  was  in  actual  possession 
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of  a  small  part  of  the  lot,  and  relied  upon 
the  falsely  dated  deed  to  extend  that  pos- 
session to  the  whole  lot;  a  verdict  for  the 
defendant  could  not  have  been  rendered  with- 
out the  deed,  and  was  therefore  dependent 
on  it.  As  we  understand  it,  this  decision, 
at  furtherest,  decides  only  that  a  judgment 
will  be  set  aside  when  the  prevailing  party 
practises  a  fraud  on  the  court  in  proving 
his  case  by  means  of  a  forged  or  fraudulent 
document.  The  principle  enunciated  may 
not  be  in  exact  accord  with  the  rule  on  the 
subject,  which  prevails  in  other  jurisdic- 
tions. But  there  is  a  wide  distinction  be- 
tween the  case  at  bar  and  that  of  Griffin  v. 
Sketoe.  In  the  trial  which  resulted  in  the 
judgment  under  discussion  in  the  present 
case,  the  fraud  was  distinctly  in  issue;  in 
fact,  was  the  only  issue  squarely  made  in  the 
pleadings,  expressly  included  in  the  verdict, 
and  solemnly  adjudicated  in  the  judgment. 
In  Griffin  v.  Sketoe,  no  issue  was  made  as 
to  the  antedating  of  the  deed.  The  fraud 
of  the  prevailing  party  was  not  an  issue.. 
His  fraud  consisted  in  the  use  of  a.  paper, 
the  crookedness  of  which  he  successfully 
concealed  from  the  court  and  his  adversary. 
The  reason  for  setting  aside  the  verdict 
must  have  been  that  a  new  trial  should 
be  had  so  that  the  integrity  of  the  defend- 
ant's deed  could  be  made  an  issue.  We  dare 
say  that,  if  the  true  date  of  the  deed  had 
been  in  issue  in  the  former  trial,  the  judg- 
ment would  not  have  been  set  aside,  and  an- 
other trial  ordered  because  of  the  discovery 
of  new  evidence.  Even  in  the  case  of  timely 
and  prompt  motion  for  new  trial,  our  ad- 
judications are  numerous,  and  the  statute 
is  plain,  that  a  new  trial  will  not  be  granted 
because  of  newly  discovered  evidence  cimiu- 
latlve  and  impeaching  in  its  nature.  To  set 
aside  a  verdict  and  judgment  for  fraud, 
where  the  particular  fraud  was  in  issue, 
because  of  the  discovery  of  additional  evi-. 
dence  to  prove  it,  would  deprive  a  judicial 
finality — a  judgment— of  its  inherent  and 
distinguishing  characteristic.  The  same 
reason  for  annulling  a  judgment  because  of 
the  discovery  of  new  evidence  to  establish 
the  fraud  would  apply  to  the  unfortunate 
litigant  who  had  been  unjustly  charged  with 
fraud,  so  as  to  give  him  another  oppor- 
tunity to  raise  anew  the  issue  of  fraud  on 
newly  discovered  evidence  of  his  innocence. 
Of  course,  such  could  not  be  done.  Interest 
reipuhliccB  ut  sit  finis  litium. 

But  it  is  said  that  the  newly  discovered 
evidence  of  the  fr.aud  of  H.  C.  Thompson  is 
his  written  admission,  and  that  on  demurrer 
the  genuineness  of  the  paper  is  confessed. 
For  the  purpose  of  the  demurrer,  the  au- 
thenticity of  what  is  called  in  the  brief  "the 
certificate  of  rascality"  is  admitted.  Where- 
in does  this  circumstance  afTect  the  rule? 
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The  rationale  of  the  rule  against  reopening 
an  issue  rests  upon  the  maxim  just  quoted, 
and  upon  the  other  maxim  that  one  should 
not  be  twice  vexed  with  the  same  suit. 
There  may  be  a  complete  reply  to  the  writ- 
ing relied  on  to  establish  the  fraud.  It  may 
be  entirely  explained  away.  Its  genuineness 
may  be  denied.  It  is  but  an  admission,  and, 
so  far  as  its  legal  efTect  goes,  it  stands  in 
no  more  favored  position  than  if  it  was 
verbal.  Suppose  the  allegation  had  been 
that  H.  C.  Thompson  had  admitted  what  is 
contained  in  the  writing  in  the  presence  of 
four  or  five  reputable  witnesses.  Would  the 
rule  be  different?  We  will  not  therefore 
extend  the  case  of  Griffin  v.  Sketoe  to  a  case 
where  the  newly  discovered  evidence  of  the 
fraud  relied  on  to  annul  a  judgment  was  the 
same  fraud  which  was  made  an  issue  in  the 
trial  which  eventuated  in  the  judgment  as- 
sailed. 

We  have  not  adverted  to  the  alleged  per- 
jury, because  the  statute  provides  that  a 
judgment  obtained  by  perjury  shall  not  be 
set  aside  on  that  account,  unless  the  person 
charged  with  the  perjury  has  been  duly 
convicted.    Civil  Code  1895,  §  5366. 

We  have  thus  reached  the  conclusion  that 
the  plaintiff  is  estopped  by  the  judgment  in 
the  money  rule  case,  from  attacking  the  va- 
lidity of  the  mortgage.  His  case  was  de- 
pendent upon  evading  the  estoppel  of  this 
judgment.  It  is  therefore  unnecessary  to 
discuss  the  other  features  of  the  case  raised 
by  the  demurrer  or  the  answers. 

Judgment  affirmed. 

All  the  Justices  concur,  except  Holden, 
J.,  not  presiding. 


GEORGIA  SUPREME  COURT. 

ROBERT  W.  GRAVES  &  COMPANY,  Plff. 

in  Err., 

V. 

W.  N.   HORTON. 

(132  Ga.  786,  65  S.  E.  112.) 

Action  —  ex  contractu  —  frandnlent 
conveyance  —  liability  of  grantee. 

1.  If  a  debtor  fraudulently  conveyed  his 
property  to  avoid  the  payment  of  his  debts, 

Headnotes  by  Lumpkin,  J. 

■  I  ■!■■■■■■  ■        I         ■  II         M   ■■   ■■       ■  ■■■   ■   ■      II    ■  ■  ^^I^^^^^W^I^^^ 

Note,  —  May  creditor  of  fraudulent 
ventlor,  without  Ken,  maintain  an 
action  ex  delicto  or  ex  contractu 
against  a  fraudulent  vendee  who  has 
converted  to  his  own  use  or  disposed 
of  the  property  fraudulently  tranS' 
ferred. 

It  is  not  intended  to  discuss  herein  the 
equitable  remedies  of  creditors  by  way  of 
35 
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anil  the  grantee  conveyed  it  to  an  innocent 
purchaser  without  notice,  this  did  not  cre- 
ate any  such  relation  of  debtor  and  creditor 
between  the  fraudulent  grantee  and  a  cred- 
itor of  his  grantor  (if  it  should  be  assumed 
that  the  plaintiff  was  a  creditor  at  the  time 
of  the  transfer)  as  to  authorize  such  credit- 
or to  bring  an  action  of  contract  directly 
against  the  fraudulent  grantees  alone  to  re- 
cover the  amount  of  the  indebtedness  of  the 
grantor,  who  had  become  a  bankrupt. 

Same  — ex  delicto. 

2.  An  action  on  the  case  for  the  fraud  of 
the  defendant  in  purchasing  property  from 
a  person  who  afterwards  became  a  bank- 
rupt, withholding  the  title  from  record,  and 
thus  permitting  his  grantor  to  obtain  credit 
on  the  faith  of  it,  and  later  selling  the  prop- 
erty to  an  innocent  third  party,  cannot  be 
maintained  by  one  who  sold  personalty  to 
the  grantor  on  credit,  but  who  had  no  lien. 

(a)  The  allegations  touching  collusion  be- 
tween the  grantor  and  grantee  to  defraud 
creditors  of  the  former  were  not  such  as  to 
authorize  a  recovery  by  the  plaintiff,  who 
had  no  judgment  or  lien,  in  a  suit  against 
the  grantee  alone. 


Pleadlni:  —  deceit  —  suClclcncy. 

3.  The  allegations  were  not  sufficient  to 
support  an  action  of  deceit. 

Action  —  nature. 

4.  The  action  in  this  case  was  not  an 
equitable  proceeding  to  subject  assets  of  a 
debtor,  or  their  proceeds  or  value  in  the 
hands  of  a  fraudulent  grantee,  to  the  pay- 
ment of  the  debt  of  the  grantor,  nor  was 
any  recovery  sought  or  judgment  had 
against  the  grantor,  who  was  a  bankrupt. 

(June  23,   1900.) 

ERROR  to  the  Superior  Court  for  Floyd 
County  to  review  a  judgment  dismiss- 
ing the  petition  in  an  action  brought  to 
recover  the  purchase  price  of  certain  goods 
sold  and  delivered  to  one  Smith  and  alleged 
to  have  been  fraudulently  purchased  by 
defendant.    Aflirmcd.  « 

Statement  by  liumpkln,  J.; 
Robert    W.    Graves,    doing    business    as 
Robert   W.    Graves    A   Company,   filed    his 


creditors'  bills,  etc.,  and  cases  considering 
that  subject  are  excluded.  Neither  is  it 
intended  to  treat  of  the  rights  of  creditors 
of  a  fraudulent  vendor  against  his  vendee 
by  way  of  execution,  attachment,  garnish- 
ment, or  replevin,  and  cases  of  the  latter 
character  are  also  excluded. 

A  defrauded  creditor's  remedies  against 
a  third  person  fraudulently  converting  the 
property  of  a  debtor  for  the  purpose  of  aid- 
ing and  assisting  him  in  defrauding  his 
creditors  are  such  as  are  provided  by  law, 
and  are  to  be  resorted  to  after  the  creditor 
has  complied  with  certain  prescribed  condi- 
tions precedent;  it  being  a  generally  recog- 
nized rule  that  a  mere  general  creditor, 
without  a  lien,  has  no  such  right  or  inter- 
est in  his  debtor*s  property  as  will  enable 
him  to  maintain  an  action  at  law,  either 
ex  delicto  or  ex  contractu,  against  a  third 
person  converting  the  debtor's  property  with 
the  intention  of  aiding  and  assisting  him 
to  defraud  his  creditors. 

Actions  ex  contractu. 

The  courts  are  in  substantial  harmony  in 
applying  the  foregoing  doctrine  to  actions 
ex  contractu  by  a  creditor  of  a  fraudulent 
vendor,  who  has  no  lien  upon  the  property 
conveyed,  and  the  cases  considering  the 
subject  have  reached  a  conclusion  in  har- 
mony with  that  declared  in  Robert  W. 
Graves  &  Co.  v.  Horton,  to  the  effect  that 
no  relation  of  contract  arises  between  a 
creditor  and  the  fraudulent  vendee  of  his 
debtor,  from  the  fact  that  such  fraudulent 
vendee  has  converted  the  property  of  the 
debtor  for  the  purpose  of  aiding  and  assist- 
ing him  to  defraud  his  creditor,  and  that 
hence  an  action  ex  contjactu  cannot  be 
maintained  against  the  fraudulent  vendee. 
Tasker  v.  Mrss,  8?  Tnd.  62;  Chamberlin  v. 
Jones,  114  Ind.  458,  16  N.  E.  178;  Aspin- 
26  L.R.A.(N,S.) 


wall  V.  Jones,  17  Mo.  209;  Hopkins  v.  Beebe, 
26  Pa.  85;  William  J.  Lenip  Brewing  Co. 
V.  La  Rose,  20  Tex.  Civ.  App.  576,  60  S.  W. 
400;  LeGierse  v.  Kellum,  06  Tex.  242,  18 
S.  W.  509;  Blum  v.  Goldman,  66  Tex.  621, 
1  S.  W.  899;  Rothchild  Bros.  v.  Trewella, 
36  Wash.  679,  08  L.R.A.  281,  104  Am.  St. 
Rep.  973,  79  Pac.  480. 

In  Tasker  v.  Moss,  supra,  the  court  quoted 
approvingly  Bump  on  Fraudulent  Convey- 
ances, p.  515,  to  the  effiect  that  "if  a  fraudu- 
lent disposition  has  actually  been  made  by 
the  debtor  of  his  property,  a  creditor  can- 
not, in  the  absence  of  special  legislation, 
bring  an  action  in  assumpsit,  or  on  the  case, 
against  those  who  combined  and  colluded 
with  him.  Assumpsit  will  not  lie,  for  there  « 
is  neither  an  express  promise  nor  a  privity 
from  which  the  law  will  imply  a  promise 
to  pay  the  debt  of  the  creditor." 

And  in  W^illiam  J.  Lemp  Brewing  Co.  t. 
La  Rose,  supra,  the  court  said  that  a  cred- 
itor had  no  cause  of  action  to  recover  his 
debt  from  one  converting  property  conveyed 
to  him  by  the  debtor,  although  the  purpose 
was  to  defraud  the  plaintiff  and  other  cred- 
itors. 

And  in  Aspinwall  v.  Jones,  the  court 
said  the  fact  that  an  insolvent  had  made  a 
fraudulent  assignment  to  a  third  person  of 
his  property  did  not  authorize  an  action 
ex  contractu  against  such  thiid  person  by 
one  of  his  creditors,  to  recover  upon  his 
original  debt. 

Actions  ex  delicto, 

Willie  a  contrary  doctrine  prevails  in  a 
few  states,  the  weight  of  authority  denies  to 
a  creditor  of  a  fraudulent  vendor,  without 
a  lien,  the  right  to  maintain  an  action  ew 
delicto  against  a  fraudulent  vendee,  to  re- 
cover damages  occasioned  by  such  vendee 
fraudulently  converting  the  property  of  the 
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petition  against  W.  N.  Horton.    He  alleged, 

in  substance,  as  follows:     "On  the  

day  of  August,  1905,"  John  M.  Smith  bought 
of  the  plaintiff  one  car  load  of  coal,  which 
was  delivered  on  September  1st.  "A  few 
days  thereafter"  Smith  bought  another  car 
load  of  coal  of  the  petitioner,  which  was 
delivered  on  September  9th.  The  purchase 
price  of  the  two  cars  aggregated  $131.80. 
Smith  bought  the  coal  with  the  avowed  pur- 
pose of  using  it  "at  his  own  gin  in  the 
Fourth  ward  of  the  city  of  Rome,''  and 
stated  to  the  plaintiff  that  he  would  haul 
it  with  his  (Smith's)  own  teams.  The 
plaintiff  sold  the  coal  in  good  faith,  believ- 
ing that  Smith  owned  the  gin,  as  he  cl&imed, 
when  he  bought  the  coal.  On  or  about  Oc- 
tober 25,  1905,  proceedings  in  bankruptcy 
were  instituted  against  Smith,  and  the 
plaintiff  was  listed  among  his  creditors. 
After  these  proceedings  were  filed,  Horton 
produced  a  deed  to  the  gin  property  above 
referred  to,  and  it  covered  all  the  machin- 
ery and  personal  effects   on   the  property. 


The  deed  purported  to  have  been  made  on 
April  4,  1905,  with  an  ostensible  consider- 
ation of  $2,000,  and  purported  to  convey  the 
undivided  half  interest  of  Smith  in  the  gin 
property,  and  the  undivided  half  interest  of 
Smith  in  certain  other  real  estate  in  the 
city  of  Rome.  Smith  is  insolvent,  and  has 
b^en  so  since  the  date  of  this  deed,  being 
also  insolvent  at  the  time  he  purchased  the 
coal.  Horton  knew  all  these  facts.  Smith 
has  been  adjudicated  a  bankrupt,  owing 
debts  to  the  amount  of  approximately  $15,- 
000,  with  assets  of  about  $1,100,  which  he 
asks  to  be  set  aside  to  him  as  a  homestead. 
Plaintiff  is  unable  to  collect  of  Smith  for 
the  coal  sold  him.  He  charges  that  Smith 
and  Horton  entered  into  a  combination  for 
the  purpose  of  defrauding  the  creditors  of 
Smith;  that  the  sale  of  the  land  was  a 
sham;  that  the  consideration  in  the  deed 
was  fictitious;  and  that  it  was  not  executed 
on  the  4th  day  of  April  as  appears  on  its 
face,  but  was  executed  after  the  15th  day 
of    August,    1905.     Smith    returned    "said 


debtor.  Smith  v.  Blake,  1  Day,  258;  Austin 
V.  Barrows,  41  Conn.  287;  Green  v.  Kimble, 
6  Blackf.  552 ;  Tasker  v.  Moss,  supra,  Moody 
V.  Burton,  27  Me.  427,  4G  Am.  Dec.  612 
(later  changed  by  statute,  Spaulding  y. 
Fisher,  67  Me.  411);  Lamb  v.  Stone,  11 
Pick.  527;  Wellington  v.  Small,  3  Cush. 
145,  50  Am.  Dec.  719;  Bradley  v.  Fuller,  118 
Mass.  239;  Hurwitz  v.  Hurwitz,  10  Misc. 
353,  31  N.  Y.  Supp.  26 ;  Braem  v.  Merchants' 
Nat.  Bank,  127  N.  Y.  608,  28  N.  E.  697; 
Klous  V-  Hennessey,  13  R.  I.  332  (apparent- 
ly overruling  Whitman  v.  Spencer,  2  R.  I. 
124);  Hall  v.  Eaton,  25  Vt.  458;  Field  v. 
Siegel,  99  Wis.  605,  47  L.R.A.  433,  75  N. 
W.  397;  Adler  v.  Fenton,  24  How.  407,  16 
L.  ed.  696. 

The  reason  for  this  rule  was  stated  in 
Lamb  v.  Stone,  supra,  to  be  that  the  plain- 
tiff had  no  lien  on  the  property  of  his 
debtor,  no  interest  in  it,  claim  on  it,  or 
right  to  it,  when  the  defendant  convert  2d 
it  to  his  own  use;  that  such  conversion 
merely  lessened  the  plaintiff's  chances  of 
acquiring  a  right  -  to  the  property,  or  a 
hold  upon  it  by  way  of  security  for  his 
dues;  that  to  sustain  such  an  action  would 
render  the  defendant  liable  to  a  like  action 
by  every  other  creditor  as  well  as  the  plain- 
tiff, and  that  the  damage,  if  any,  was  too 
remote  and  contingent  to  be  the  ground  of 
an  action.  These  reasons  were  all  approved 
in  Wellington  v.  Small,  supra,  and,  after  ap- 
proving same^  the  court  said:  "It  might 
have  been  added  that  the  case  was  not  varied 
by  the  fraudulent  intent  of  the  defendant, 
which  was  alleged  in  the  declaration,  be- 
cause such  intent  could  not  make  the  plain- 
tiff's damage  any  greater,  or  any  less  re- 
mote or  contingent,  than  it  would  have 
been  if  no  such  intent  had  existed.  Be- 
sides, an  act  done  in  pursuance  of  an 
unlawful  intent  is  no  gcound  for  a  civit 
ac^on,  unless  some  actual  damage  ensues. 
26  L.R.A.(N.S.) 


.  .  .  The  uncertainty  of  the  plaintiff's 
damage  seems,  of  itself  alone,  to  be  a  suffi- 
cient reason  for  his  not  recovering.  In  an 
action  on  the  case  ea  delicto^  the  plaintiff 
must  show  injury  and  damage;  and  these 
must  be  shown  as  facts,  by  legal  proofs, 
except  in  a  few  cases  where,  by  the  rule  of 
law,  damage  is  presumed  from  the  act  com- 
plained of.  This  case  does  not  fall  within 
that  exception.  How  could  this  plaintiff 
prove  that  he  suffered  any  damage  from  the 
acts  of  the  defendant  which  are  averred  in 
the  declaration?  How  could  he  prove  that 
he  would  have  secured  his  debt  by  attach- 
ing the  property  of  his  debtor,  if  the  de- 
fendant had  not  intermeddled  with  it? 
Other  creditors  might  have  attached  it  be- 
fore him,  or  it  might  have  been  stolen  or 
destroyed  while  in  the  debtor's  possession. 
The  fact  that  the  plaintiff  has  suffered  ac- 
tual damage  from  the  defendant's  conduct 
is  not  capable  of  legal  proof,  because  it  is 
not  within  the  compass  of  human  knowledge, 
and  therefore  cannot  be  shown  by  human 
testimony.  It  depends  on  numberless  un- 
known contingencies,  and  can  be  nothing 
more  than   a  matter  of  conjecture." 

The  foregoing  doctrine  was  quoted  with 
approval  in  Hurwitz  v.  Hurwitz;  Klous  v. 
Hennessey;  Tasker  v.  Moss;  and  Adler  v. 
Fenton, — supra. 

And  in  Field  v.  Siegel,  supra,  the  Massa- 
chusetts cases  were  cited  with  approval 
as  sustaining  the  doctrine  therein  declared, 
that  "the  rule  is  elementary  that  an  action 
on  the  case  in  favor  of  a  general  creditor 
will  not  lie  against  a  fraudulent  vendee 
or  grantee  of  his  debtor." 

This  doctrine  was  also  recognized  in  Mur- 
tha  V.  Curley,  90  N.  Y.  372.  The  court, 
however,  construed  the  complaint  in  that 
case  to  be  sufficient  as  a  creditors'  bill,  and 
hence  held  it  error  for  the  trial  court  to 
have  dismissed  the  complaint  upon  the  the- 
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for  taxes  for  the  year  1905"  late  in 

the  summer,  and  made  the  usual  affidavit 
that  the  property  belonged  to  himself  and 
Horton  as  partners.  The  deed  was  withheld 
from  the  records  by  Horton  so  that  Smith 
might  obtain  credit  and  transmit  the  pro- 
ceeds to  Horton  for  their  joint  and  several 
benefit,  and  to  defraud  Smith's  creditors  by 
taking  away  from  them  any  chance  to  col- 
lect their  debts.  Throughout  the  year  1905, 
and  up  to  the  time  proceedings  in  bank- 
ruptcy were  instituted,  Smith  remained  in 
possession  of  the  property.  He  not  only 
bought  the  coal  to  run  the  gin  and  the  saw- 
mill connected  with  it,  but  during  the 
months  of  August,  September,  and  October, 
besides  other  months,  he  purchased  hun- 
dreds of  dollars  worth  of  other  merchandise 
of  various  kinds  on  credit,  having  it  charged 
to  himself,  and  applied  it  to  the  improve- 
ment of  this  gin  and  mill  property.  Horton 
knew  all  these  facts,  and  he  acquiesced  in 
and  encouraged  them.     Though  Horton  en- 


joys the  benefits  of  these  debts,  he  now  dis- 
claims all  liability  on  any  of  them.  Since 
bankruptcy  proceedings  have  been  instituted 
against  Smith,  Horton  has  filed  deeds  pur- 
porting to  have  been  made  in  the  early  part 
of  the  year  1905  to  all  of  Smith's  real 
estate  "of  any  considerable  value"  in  Floyd 
county;  this  being  the  first  act  on  the  part 
of  Horton  to  put  the  public  and  Smith's 
creditors  on  notice  of  his  ownership  of 
Smith's  assets.  One  of  the  deeds  referred 
to  from  Smith  to  Horton  purported  to  have 
been  executed  on  March  11,  1905,  for  a  con- 
sideration of  $1,521,  and  conveyed  an  undi- 
vided half  interest  in  certain  farm  property 
in  Texas  Valley  district  of  Floyd  county. 
This  deed  was  withheld  from  the  records  by 
Horton,  with  the  fraudulent  purpose  herein 
referred  to,  until  the  13th  day  of  November, 
1905,  some  time  after  Smith  was  adjudi- 
cated a  bankrupt.  Since  the  dates  on  which 
these  deeds  purport  to  have  been  made, 
Horton  has  advised  the  public  and  Smith's 


ory  that  the  action  therein  stated  was  by  a 
general  creditor  to  recover  damages  from  a 
fraudulent  vendee. 


Contra. 

In  a  few  jurisdictions  a  contrary  doctrine 
has  been  asserted,  and  it  has  been  held  that 
a  creditor  of  a  fraudulent  vendor,  although 
having  no  lien  upon  the  property  of  the 
vendor,  but  who  has  been  prevented  from 
collecting  his  claim  out  of  such  property  by 
the  fraudulent  conversion  thereof  by  a 
third  person  colluding  with  the  vendor  to 
dispose  of  his  property  to  defraud  his  cred- 
itors, is  entitled  to  recover  of  such  third 
person  the  damages  thus  sustained  in  an 
amount  not  to  exceed  the  value  of  the  prop- 
erty fraudulently  converted.  This  doctrine 
is  well  established  in  Pennsylvania.  Mott 
V.  Danforth,  6  Watts,  304,  31  Am.  Dec.  468 ; 
Penrod  v.  Mitchell,  8  Serg.  k  R.  522;  Kelsey 
V.  Murphy,  26  Pa.  78;  Hopkins  ▼.  Beebe, 
26  Pa.  85. 

In  Whitman  v.  Spencer,  2  R.  I.  124,  the 
court  sustained  an  action  in  tort,  by  the 
creditor  of  a  fraudulent  vendor,  against  a 
third  person  to  recover  damages  caused  him 
by  a  conspiracy  between  his  debtor  and  such 
third  person,  whereby  h6  had  taken  a  stock 
of  goods  belonging  to  the  debtor  to  a 
distant  place,  and  disposed  of  same,  thereby 
preventing  the  plaintiff  from  collecting  his 
claim  from  the  debtor;  the  court  holding 
that  the  right  of  plaintiff  to  maintain  the 
action  depended  upon  the  question  of  con- 
spiracy, and  said  that  if  the  purpose  of  the 
defendant  was  to  aid  the  debtor  to  defraud 
his  creditors,  or  to  compel  them  to  com- 
promise their  claims,  the  action  against 
him  by  such  creditors  to  recover  damages 
thereby  occasioned  them  was  maintainable. 
This  case,  however,  is  in  conflict  with  Klous 
V.  Hennessey,  supra,  and  is  apparently  over- 
26  L.R.A.(N.S.)    ' 


ruled  by  that  case,  although  no  reference  is 
made  to  it  in  the  opinion  filed  therein. 

And  in  Meredith  v.  Johns,  1  Hen.  &  M. 
585,  while  the  question  arose  in  a  collat- 
eral way  and  did  not  receive  serious  con- 
sideration, the  court  said  that  a  creditor 
who  was  prevented  from  collecting  his  debt 
from  his  debtor  by  reason  of  a  third  person 
collusively  and  fraudulently  converting  his 
property  was  entitled,  in  an  action  ex  de-' 
lido  against  such  third  person,  to  full  com- 

Sensation  for  all  inconvenience  and  expense 
e  had  been  put  to  by  the  malicious  con- 
duct of  such  third  person  in  maliciously 
aiding  the  debtor  to  remove  to  parts  un- 
known and  to  dispose  of  his  property. 

So,  in  Smith  v.  Tonstall,  Carth.  3,  the 
court  sustained  an  action  ex  delicto  by  a 
creditor  to  recover  of  a  third  person  dam- 
ages occasioned  him  by  reason  of  the 
conduct  of  such  third  person  in  conspiring 
to  defeat  the  claim  of  the  plaintiff,  by  pro- 
curing the  debtor  to  confess  judgment  upon 
a  fictitious  claim,  and  suing  out  an  execu- 
tion upon  the  judgment,  and  seizing  by 
virtue  thereof  all  the  goods  and  chattels  of 
the  debtor  and  converting  same  to  his  own 
use. 

And  in  Dunphy  ▼.  Kleinsmith,  11  Wall. 
610,  20  L.  ed.  223,  in  holding  that  a  decree 
for  damages  could  not  be  rendered  in  an 
equitable  proceeding  against  a  defendant  for 
having  taken  a  fraudulent  assignment  of 
the  property  of  complainant's  debtor,  there- 
by preventing  complainant  from  realizing 
on  his  claim,  the  court  said  that  if  the 
complainant  wished  to  make  the  defendant 
answerable  in  damages,  either  for  the  waste 
of  the  property  or  for  its  disposal  by  the 
original  proprietor  by  aid  of  the  wrongful 
complicity  of  the  defendant,  he  must  sue 
for  damages  in  an  action  at  law.  This  ease 
is  in  conflict  with  Adler  ▼.  Fenton,  supra, 
wherein  the  question  squarely  arose  and  a 
decision  to  the  contrary  reached. 
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creditors  to  extend  Smith  credit,  as  Smith  | 
had  plenty  of  real  estate  to  pay  all  his 
debts  and  have  money  besides,  and  that  he 
waa  worthy  of  the  highest  credit.  The 
plaintiff  has  made  demand  of  Horton  for 
the  indebtedness  due  to  him,  and  Horton 
refuses  to  pay  it.  By  amendment  the  plain- 
tiff alleged  substantially  as  follows :  In  the 
negotiations  for  the  purch&se  of  the  coal, 
Smith  represented  to  the  plaintiff  that  he 
was  the  proprietor  of  the  gin  property  for 
the  use  of  which  the  coal  was  bought,  and 
it  was  sold  on  the  faith  thereof.  Before 
Horton  made  it  known  that  he  had  taken 
over  from  Smith  the  gin  property,  a  petition 
in  involuntary  bankruptcy  was  filed  against 
Smith,  and  on  November  2,  1905,  he  was 
adjudicated  a  bankrupt.  Smith  and  Horton 
in  contemplation  of  the  bankruptcy  proceed- 
ings on  the  7th  day  of  October,  1905,  sold 
the  gin  property  to  the  Georgia  Cotton  Oil 
Company,  an  innocent  purchaser.  At  that 
time  the  deed  from  Smith  to  Horton  had 
not  been  made  public,  and  Smith  was  ac- 
tively engaged  in  the  consummation  of  the 
sale  to  the  Georgia  Cotton  Oil  Company, 
which  sale  to  an  innocent  purchaser  was 
made  in  order  to  place  the  property,  out 
of  which  he  expected  to  realize  his  debt, 
beyond  the  reach  of  the  plaintiff.  Plaintiff 
does  not  sue  Smith  in  this  case,  because  he 
is  a  bankrupt,  and  because  of  the  facts  set 
out  in  the  petition  and  amendment.  He 
charges  that  Smith  was  used  by  Horton  in 
the  purchase  of  the  coal,  keeping  back  in 
a  secret  manner  Horton's  interest  in  and 
relation  to  the  purchase.  Upon  motion,  the 
case  was  dismissed  on  the  ground  that  no 
sufficient  cause  of  action  was  alleged.  The 
plaintiff  excepted.  « 

Messrs.  liipscomb,  Wlllingham,  & 
Boyal,  for  plaintiff  in  error: 

The  allegations  in  the  petition  charge 
that  the  goods  were  obtained  by  a  con- 
spiracy between  the  defendant,  Horton,  and 
Smith,  in  which  both  participated,  and  that 
the  defendant  received  the  benefit  derived 
from  the  use  of  the  goods;  and  therefore 
defendant  is  liable  in  equity  to  plaintiff  for 
their  value. 

Bowden  v.  Achor,  95  Ga.  243,  22  S.  E. 
254;  Vaughn  v.  Georgia  Co-op.  Loan  Co.  98 
Ga.  288,  25  S.  E.  441;  De  Lacy  v.  Hurst, 
83  Ga.  229,  9  S.  E.  1052;  Conley  v.  Buck, 
100  Ga.  187,  28  S.  E.  97. 

Messrs.  F.  W.  Copeland  and  M.  B. 
Enbanks  for  defendant  in  error. 

liiimpkin,  J.,  delivered  the  opinion  of 
the  court: 

This  was  not  a  proceeding  to  subject 
property  to  the  payment  of  a  debt.  The 
plaintiff  had  no  judgment  against  his  debtor, 
20  L.R.A.(N.S.) 


and  did  not  sue  him,  and  could  not  do  so, 
because  the  debtor  had  been  adjudicated  a 
bankrupt.  He  could  not  subject  either 
property  or  its  proceeds  or  its  value  to  a 
judgment  against  his  debtor,  because  he  had 
no  judgment,  and  was  not  proceeding  to 
obtain  one  in  this  action.  Neither  did  he 
have  a  lien  of  any  kind  on  the  property. 
The  case  does  not  fall  within  the  ruling  in 
Bigby  V.  Warnock,  115  Ga.  385,  57  L.R.A. 
754,  41  S.  E.  622.  It  was  a  direct  suit  by 
one  claiming  to  be  a  creditor  of  a  bankrupt 
against  a  person  alleged  to  be  a  fraudulent 
grantee  from  the  debtor  of  the  plaintiff, 
who  had  sold  the  property  to  an  innocent 
third  party  for  value.  If  it  can  be  main- 
tained by  the  plaintiff  against  the  defend- 
ant, it  must  be  either  as  an  action  of  con- 
tract or  an  action  of  tort.  The  petition  did 
not  allege  that  the  defendant  was  the  con- 
cealed principal  of  the  person  who  created 
the  debt,  but  conceded  that  it  was  the  debt 
of  the  latter,  and  excused  failure  to  sue 
him  on  the  ground  that  he  was  a  bankrupt. 
A  mere  general  expression  that  the  defend- 
ant "used"  the  original  debtor  for  fraudu- 
lent purposes  does  not  amount  to  an  allega- 
tion of  agency.  Neither  did  the  petition 
allege  any  partnership,  suretyship,  guaran- 
ty, or  assumption  of  the  debt  by  the  de- 
fendant. No  contract,  express  or  implied, 
between  the  defendant  and  the  plaintiff  was 
set  out.  If  the  grantee  still  held  the  prop- 
erty, it  might  perhaps  be  subjected,  but  he 
could  not  be  sued  primarily  for  the  amount 
of  the  debt.  If  he  disposed  of  the  property, 
this  would  not  make  him  an  original  debtor 
to  the  plaintiff.  If  there  was  a  right  of 
action  on  behalf  of  creditors  generally  to 
recover  property  or  its  proceeds  or  value, 
apparently  it  would  be  in  the  trustee  in 
bankruptcy.  If  the  action  should  be  treated 
as  sounding  in  tort,  it  was  still  fatally 
defective.  There  was  no  allegation  of  any 
direct  representation  by  the  defendant  to 
the  plaintiff.  It  was  alleged  that  the  orig- 
inal debtor  executed  a  deed  to  his  mill  prop- 
erty to  the  present  defendant,  which  waa 
dated  April  4th,  but  was  actually  executed 
"after  the  15th  day  of  August,  1905."  The 
date  of  the  sale  of  one  car  load  of  coal  by 
the  plaintiff  to  his  debtor  was  alleged  to 

have  been  "on  the  day  of  August, 

1905,"  and  the  delivery  on  September  1st 
following.  The  other  car  load  was  alleged 
to  have  been  sold  "a  few  days  thereafter,*' 
and  the  delivery  made  on  September  9th. 
Thus  it  docs  not  appear  whether  the  plain- 
tiff was  a  creditor  when  the  deed  was  con^ 
ceded  to  have  been  executed  to  the  defend- 
ant. While  there  were  some  general  allega- 
tions of  collusion  and  concealment,  there 
was  none  such  as  to  show  a  right  of  action 
on  the  part  of  a  subsequent  creditor.     See, 
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on  this  subject,  First  Nat.  Bank  v.  Bayless, 
96  Ga.  684,  23  S.  E.  851. 

The  deed  to  "the  gin  property"  recited  a 
consideration  of  $2,000.  This  was  charged 
to  be  fictitious.  Another  deed  referred  to 
recited  a  consideration  of  $1,521.  There 
was  no  allegation  as  to  the  actual  value 
of  the  property  transferred.  Nor  was  there 
any  direct  statement  that  the  defendant 
received  the  coal  bought  from  the  plaint i IT, 
or  that  it  was  used  by  him.  The  general 
language  as  to  defrauding  creditors  and  en- 
joying benefits  therefrom  will  not  take  the 
place  of  a  specific  allegation  as  to  this 
plaintiff  in  an  action  of  tort.  The  debtor 
went  into  bankruptcy  in  October,  owing 
debts  approximating  in  amount  $15,000,  and 
cldriming  as  assets  about  $1,100,  which  he 
asked  to  be  set  apart  to  him  as  an  exemp- 
tion. If  this  rendered  the  grantee  of  the 
debtor  liable  to  the  plaintiff  for  the  amount 
of  the  debt  due  to  him  in  an  action  of  tort 
against  such  grantee,  and  similarly  rendered 
him  liable  to  each  of  the  other  creditors, 
he  might  be  held  liable  to  pay  the  amount 
of  all  the  debts  of  the  bankrupt,  regardless 
of  the  value  of  the  property  received  by 
him.  In  Matthews  v.  Pass,  19  Ga.  141,  it 
was  held  that,  where  a  person  aids  another 
to  remove  himself  and  his  property  out  of 
the  state,  an  action  on  the  case  does  not  lie 
against  that  person  at  the  suit  of  a  creditor. 
That  case  is  not  identical  with  this,  but 
much  of  the  reasoning  of  Benning,  J.,  is  in 
point.  Among  other  things  he  said :  ''Cases 
like  this  have  been  continually  occurring 
ever  since  the  birth  of  credit.  Has  there 
ever  been  a  time  when  men  were  not  aiding 
debtors  to  evade  the  payment  of  their 
debts?  Yet  there  is  not  to  be  found  an 
instance  of  an  action  on  the  case  against 
such  men  by  the  creditor."  In  Western  R. 
Co.  V.  Thomas  &  Prescott,  60  Ga.  313,  27 
Am.  Rep.  411,  it  was  held  (Jackson,  J., 
duhitante)  that  where  the  agent  of  a  rail- 
road company  obstructed  an  officer  in  levy- 
ing an  attachment  upon  goods  located  on 
one  of  the  company's  trains,  and  they  were 
removed  out  of  the  state  by  the  running  of 
the  train,  this  did  not  furnish  a  cause  of 
action  against  the  company  at  the  instance 
of  the  plaintiff  in  attachment.  In  Lamb  v. 
Stone,  11  Pick.  527,  it  was  held  that  an  ac- 
tion on  the  case  for  the  fraud  of  the  defend- 
ant in  purchasing  personal  property  of  the 
plaintiff's  debtor,  and  aiding  the  debtor  to 
abscond  in  order  to  prevent  the  plaintiff 
from  enforcing  payment  of  his  debt  by  at- 
taching the  property  or  arresting  the  body 
of  the  debtor,  cannot  be  sustained.  That 
case  was  not  an  action  of  conspiracy  or  case 
in  the  nature  of  conspiracy;  nor  is  there 
any  definite  allegation  of  a  conspiracy  to 
defraud  the  plaintiff  alleged  here.  After 
26  L.R.A.(N.S.) 


noting  that  there  was  no  aDegation  of  a 
conspiracy  in  the  Lamb  Case,  Morton,  J., 
added:  "It  will,  however,  be  perceived  that 
some  of  our  reasoning  would  apply  to  such 
an  action  as  well  as  the  one  before  us."  In 
the  well-considered  case  of  Moody  v.  Burton, 
27  Me.  427,  46  Am.  Dec.  612,  it  was  held 
that,  where  a  fraudulent  conveyance  of 
property  was  made  for  the  purpose  of  and 
with  the  intent  to  defraud  creditors,  an 
action  on  the  case  to  recover  damages  on 
account  of  such  fraud,  brought  by  one  of 
the  creditors  against  the  parties  to  the 
fraudulent  conveyance,  could  not  be  sus- 
tained. The  reasoning  is  so  clearly  ex- 
pressed that  we  will  quote  it  somewhat  at 
length.  In  the  opinion  Shepley,  J.,  said: 
"Creditors  may  consider  such  conveyances  to 
be  unlawful  and  void,  and  may  cause  the 
property  to  be  applied  to  the  payment  of 
their  debts  by  the  use  of  any  of  the  dif- 
ferent legal  and  equitable  processes  applica- 
ble to  their  case  and  afforded  by  the  law 
for  that  purpose.  ...  If  such  an  action 
as  this  may  be  maintained  against  a  fraud- 
ulent vendee,  it  may,  upon  like  principles, 
against  th^  fraudulent  vendor  or  against 
any  particeps  fraudia.  .  .  .  The  debt  of 
the  creditor  will  not  be  satisfied  pro  tanto 
by  a  recovery  and  collection  of  damages 
from  a  vendee  or  a  pariicepa  fraudis.  A 
debt  due  from  one  person  cannot  be  satisfied 
by  the  recovery  of  damages  from  another 
person,  unconnected  with  and  a  stranger  to 
it,  without  some  statute  provision.  The 
creditor  would  recover  damages  in  satisfac- 
tion for  an  injury  suffered,  not  on  account 
of  a  debt  due  and  in  satisfaction  of  it. 
How  arc  the  damages  which  a  creditor  may 
thus  recover  to  be  proved  and  estimated? 
The  plaintiff  had  obtained  no  lien  on  tho 
property  conveyed,  by  attachment,  judg- 
ment, or  in  any  other  manner.  Had  no 
special  property  in  or  claim  to  it.  The  only 
proof  of  loss  or  injury  which  he  could  nake 
would  be  that  his  debtor  had  fraudulently 
conveyed  his  property  without  having  re- 
ceived any  value  for  it,  and  with  the  intent 
to  avoid  the  payment  of  his  debt.  And  that 
he  had  no  other  means  of  obtaining  pay- 
ment. All  other  creditors  could  make  the 
same  proof.  Upon  such  proof  he  could  not 
be  entitled  to  recover  the  amount  of  his 
debt;  for  that  is  still  subsisting,  and  it  may 
yet  be  collected.  Nor  could  he  be  entitled 
to  recover  the  value  of  the  property  con- 
veyed; for  to  that  he  had  no  better  claim 
than  other  creditors.  He  has  not  therefore 
lost  it.  If  it  had  not  been  fraudulently  con- 
veyed, it  was  as  probable  that  it  might  have 
been  applied  to  the  payment  of  other  debts 
as  to  his  own.  The  debtor  might  have  dis- 
posed of  it  fairly  and  for  a  valuable  con- 
sideration, or  have  lost  it  by  accident  or 
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misfortune.  The  only  loss  or  injury  shown 
by  the  proof  would  be  that  he  had  been 
deprived  of  a  chance  or  possibility  of  ob- 
taining payment  from  that  property.  This 
would  be  stating  his  loss  or  injury  too 
strongly;  for  he  would  still  have  the  chance 
of  attaching  or  securing  it,  or  its  proceeds. 
in  the  hands  of  the  fraudulent  holder.  A 
jury  would  be  authorized  then  to  estimate 
the  value  only  of  his  chance  to  secure  it, 
and  have  it  applied  to  the  payment  of  his 
debt  while  in  the  hands  of  his  debtor;  for 
this  only  has  he  lost.  There  would  be  no 
data,  tables,  or  other  means  afforded  by 
which  such  a  chance  could  be  estimated. 
The  loss  or  injury  would  be  too  uncertain 
and  remote  for  legal  estimation.  An  action 
like  the  present  can  be  maintained  only  by 
proof  of  a  direct,  certain,  and  material  in- 
jury." See  also  Smith  v.  Blake,  1  Day,  258; 
Randall  v.  Hazelton,  12  Allen,  412;  Welling- 
ton V.  Small,  3  Cush.  145,  50  Am.  Dec.  719; 
Green  y.  Kimble,  6  Blackf.  552;  Bradley 
T.  Fuller,  118  Mass.  239. 

The  present  case  also  is  not  to  be  con- 
fused with  those  where,  by  means  of  fraud 
or  conspiracy,  a  specific  lien  on  property 
has  been  displaced  or  lost.  Nor  are  there 
such  allegations  as  would  support  an  action 
of  deceit.  The  petition  does  not  appear  to 
have  proceeded  on  the  theory  of  an  action 
of  that  character,  and  it  does  not  sufficient- 
ly allege  any  false  affirmation  to  the  plain- 
tiff, with  intent  to  defraud  him,  made  by 
the  defendant  or  with  his  authority,  and 
damages  therefrom.  It  does  not  come  with- 
in such  rulings  as  that  in  Pasley  v.  Free- 
man, 3  T.  R.  51,  2  Smith,  Lead.  Gas.  9th  ed. 
1301,  12  Eng.  Rul.  Gas.  235.  Whether, 
therefore,  the  suit  be  treated  as  one  sound- 
ing ew  contractu  or  ex  delicto,  it  was  prop- 
erly dismissed. 

Judgment  affirmed. 

All  the  Justices  concur. 
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Carrier  —  rebate  —  allowance  for  use 
of  private  track. 

An  allowance  to  a  packer  of  a  certain 
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sum  per  car  for  the  use  of  his  private  track 
in  hauling  freight  from  his  plant  out  to 
his  property  line,  where  the  track  joins  that 
of  a  carrier  forming  part  of  an  interstate 
system,  which  is  in  the  form  of  a  refund 
of  terminal  charges,  is  an  illegal  rebate  un- 
der the  Elk  ins   act. 

(April    16,    1907.) 

I^  RROR  to  the  District  Court  of  the  Unit- 
j  ed  States  for  the  Northern  District  of 
Illinois,  Eastern'  Division,  to  review  a  judg- 
ment jointly  convicting  defendants  of  giv- 
ing illegal  rebates  under  the  Elkins  acL 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Grosscup,  Baker,  and  Sea* 
man.  Circuit  Judges. 

Mr.  Ralph  31.  Shaw  for  plaintiffs  in  er« 
ror. 

Mr.  F.  G.  Ilanchett  for  the  United 
States. 

Baker,  Circuit  Judge,  delivered  the  opln* 
ion  of  the  court: 

Plaintiffs  in  error  were  jointly  convicted 
of  violating  that  part  of  §  1  of  the  Elkins 
act  (act  Feb.  19,  1903,  chap.  708,  32  Stat, 
at  L.  847)  which  inhibits  the  giving  of 
"any  rebate  ...  in  respect  of  the  trans- 
portation of  any  property  in  interstate  or 
foreign  commerce  .  .  .  whereby  any 
such  property  shall  by  any  device  whatever 
be  transported  at  a  less  rate  than  that 
.  .  .  published  and  filed."  U.  S.  Comp. 
Stat.  Supp.  1907,  p.  880.  The  government 
proved  that  the  Chicago  &  Alton  was  an 
interstate  common  carrier,  having  a  line 
extending  eastward  from  Kansas  City,  Mis- 
souri; that  the  Kansas  City  Railway  Com- 
pany was  an  interstate  common  carrier  be- 
tween  Kansas    City,    Kansas,   and    Kansas 

Note,  —  Right  of  carrier  to  grant  rebate 
or  aUoivance  to  shipper  for  %i8e  of  lat* 
ter*a  tracks. 

The  question  here  raised  involves  a  prin- 
ciple quite  similar  to  that  involved  in  cases 
gathered  in  a  note  appended  to  State  ex 
rel.  Ellis  v.  Atlantic  Coast  Line  R.  Co.  12 
L.R.A.(N.S.)  606,  on  the  fight  of  a  carrier 
to  discriminate  with  respect  to  special  or 
unusual  service.  Indeed,  one  of  the  cases 
cited  in  that  note,  Wight  v.  United  States, 
167  U.  S.  612,  42  L.  ed.  268,  17  Sup.  Ct. 
Rep.  822,  is  cited  in  Chicago  &  A.  R.  Co. 
V.  United  States,  as  in  principle  ruling  the 
latter  decision. 

That  a  carrier  may  not  lawfully  allow  a 
shipper  any  rebate  from  the  scheduled 
freight  rates  for  the  use  of  side  tracks 
owned  by  the  shipper,  and  used  for  the 
purpose  of  transferring  the  freight  of  the 
shipper  from  his  place  of  business  or  manu- 
facturing plant  to  the  tracks  of  the  carrier, 
may  be  said  to  be  well  established,  as  the 
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City,  Missouri,  having  ia  belt  line  over 
which  it  hauled  cars  of  freight  from  in- 
dustries along  its  tracks  to  various  rail- 
roads; that  the  Schwarzschild  &  Sulzberger 
Company,  a  corporation,  owned  and  operated 
a  meat  packing  plant  at  Kansas  City,  Kan- 
sas, adjoining  the  tracks  of  the  belt  line; 
that  the  S.  &  S.  Co.  was  not  a  common  car- 
rier; that  within  its  plant,  and  running 
around  and  between  various  buildings  there- 
of, the  S.  &  S.  Co.  at  a  cost  of  $75,000 
built  about  a  mile  and  a  half  of  tracks, 
switches,  and  sidings,  on  which  the  annual 
outlay  for  maintenance  and  taxes  was 
$1,200;  that  the  S.  &  S.  tracks  connected 
with  the  belt  line  tracks  at  the  property  line; 
that  the  Alton  had  arrangements  with  the 
belt  line  and  with  eastern  railroads,  where- 
by the  Alton  undertook  to  transport  prop- 
erty in  interstate  commerce  from  Kansas 
City,  Kansas,  to  seaboard  cities;  that  the 
Alton  published  and  filed  schedules  of  rates 
for  such  transportation;  that  the  belt  line 
published  and  filed  a  rate  of  $3  a  car  for 
hauling  cars  of  freight  over  its  line  from  the 
8.  &  S.  plant  to  the  Alton;  that  the  Alton 
transported  various  car  loads  of  freight  for 
the  S.  &  S.  Co.  from  Kansas  City,  Kansas, 
to  eastern  points,  collected  from  the  S.  &  S. 
Co.  the  full  amount  of  the  published  rates, 
and  paid  to  the  belt  line  $3  a  car,  which 
amount  was  included  in  the  Alton's  pub- 
lished rates;   and  that  the  Alton,  through 


plaintiffs  in  error  Faithorn  as  vice  presi- 
dent, and  Wann  as  general  freight  agent, 
paid  back  to  the  S.  &  S.  Co.,  under  book 
entries  of  "refund  of  terminal  charges,'*  $1 
on  each  car  for  the  use  made  of  the  S.  & 
S.  tracks  in  getting  the  S.  &  S.  Co.'s  cars 
of  freight  out  upon  the  belt  line's  tracks. 
At  the  conclusion  of  the  government's  evi- 
dence, plaintiffs  in  error  moved  that  the 
jury  be  directed  to  return  a  verdict  of  not 
guilty.  This  motion  was  overruled.  Tliere- 
upon  plaintiffs  in  error  offered  to  prove 
that  the  use  of  the  S.  &  S.  tracks  was  rea- 
sonably worth  $1  a  car.  The  court  excluded 
the  proffered  evidence. 

These  adverse  rulings  present  but  a  single 
question.  If  the  fact  that  the  S.  &  S.  Co.'s 
charge  for  the  use  of  its  tracks  was  reason- 
able would  take  the  case  out  from  under 
the  statute,  the  burden  would  lie  upon  the 
government,  in  order  to  bring  the  case  with- 
in the  statute,  to  prove  that  the  charge 
was  unreasonable;  and  this  the  govern- 
ment did  not  attempt  to  do.  So  the  as- 
signments of  error  center  on  the  challenge 
of  the  sufficiency  of  the  government's  evi- 
dence to  sustain  the  verdict  of  guilty. 

Some  discussion  in  briefs  and  in  oral 
argument  was  had  over  the  fact  that  the 
arrangement  between  the  Alton  and  the  S. 
&  S.  Co.  was  not  published  and  filed  with 
the  Interstate  Commerce  Commission.  The 
S.  &  S.  Co.  was  not  a  common  carrier,  and 


holding  of  the  court  in  Chicaqo  &  A.  R.  Co. 
V.  United  States  was  afiirmed  without 
opinion  by  the  Supreme  Court,  212  U.  S. 
563,  53  L.  ed.  653,  29  Sup.  Ct  Rep.  689. 

The  general  doctrine  under  the  Elkins  act 
is  that  allowances  to  shippers,  in  order  to 
be  justified,  must  be  for  transportation 
services  which  the  carrier  was  otherwise 
under  obligations  to  render,  and  an  allow- 
ance for  transporting  freight  from  the  rail- 
road terminal  to  or  from  the  plant  of  a 
shipper  is  not  an  allowance  for  services 
which  the  carrier  is  obliged  to  perform,  and 
hence  an  allowance  therefor  amounts  to  a 
rebate,  and  is  illegal.  Re  Allowances  for 
Transfer  of  Sugar,  14  Inters.  Com.  Rep.  619. 

So,  the  handling  of  cars  by  a  shipper 
within  its  plant  is  not  a  carrier's  service 
which  it  is»  required  to  perform  as  part 
of  its  contract  of  transportation,  and  hence 
the  shipper  is  entitled  to  no  allowance  or 
compensation  for  such  service,  and  an  al- 
lowance therefor  is  an  illegal  rebate.  General 
Electric  Co.  v.  New  York  C.  &  H.  R.  R.  Co. 
14  Inters.  Cora.  Rep.  237;  Solvay  Process 
Co.  V.  Delaware,  L.  &  W.  R.  Co.  14  Inters. 
Com.  Rep.  246. 

And  an  allowance  to  a  shipper  for  the  use 
of  its  private  tap  line  is  a  rebate  and  illegal. 
Central  Yellow  Pine  Asso.  v.  Illinois  C.  R. 
Co.  10  Inters.  Com.  Rep.  606;  Central  Yel- 
low Pine  Assn.  v.  Vicksburg,  S.  &  P.  R.  Co. 
10  Inters.  Com.  Rep.  ]93. 

In  Re  Allowances  to  Elevators,  10  Inters. 
26  L.R.A.(N.S.) 


Com.  Rep.  309,  an  allowance  to  a  shipper 
for  elevator  service  was  held  to  be  valid, 
and  not  a  device  to  give  an  illegal  prefer- 
ence. But  in  the  same  case,  upon  further 
investigation,  12  Inters.  Com.  Rep.  85,  such 
an  allowance,  where  more  than  equal  to  the 
actual  cost  of  the  service  rendered,  was  said 
as  to  the  excess  to  amount  to  a  rebate,  and 
to  be  illegal;  and  later,  on  a  rehearing  (13 
Inters.  Com.  Rep.  498),  the  allowance  as  a 
whole  was  held  to  amount  to  an  illegal  re- 
bate. 

Applying  the  same  doctrine,  aH  allowance 
by  a  carrier  to  a  shipper  for  the  construc- 
tion and  use  by  the  shipper  of  a  tie  hoist 
was  held  to  amount  to  an  illegal  rebate  in 
Chesapeake  &  0.  R.  Co.  v.  Standard  Lumber 
Co.  174  Fed.  107. 

The  foregoing  cases  are  based  upon  the 
Elkins  act  and  amendments  thereto.  Where 
that  act  is  not  applied,  it  is  not  clear  that 
an  allowance  by  a  carrier  to  a  shipper  tor 
transfer  or  terminal  service  would  amount 
to  a  rebate  if  the  allowance  was  reasonable. 
The  question  arose  in  Root  v.  Long  Island 
R.  Co.  114  N.  Y.  300,  4  L.R.A.  331,  2  Inters. 
Com.  Rep.  576,  11  Am.  St.  Rep.  643,  21  N. 
E.  403,  as  to  an  allowance  by  a  carrier  to 
a  shipper  for  a  dock  and  coal  pocket  to  be 
constructed  upon  the  shipper's  premises, 
and  in  part  for  the  use  and  convenience  of 
the  carrier,  and  it  was  held  that  such  an 
allowance  did  not  amount  to  an  illegal  re- 
bate, it  being  reasonable  in  amount. 


1907. 


CHICAGO  &  A.  ft.  CO.  V.  UNITED  STATES. 


553 


therefore  had  nothing  in  the  way  of  rates 
and  charges  to  publish  and  file  with  the 
Commission.  Shippers,  of  course,  were  in- 
terested to  learn  from  the  Alton's  published 
Bchedulee,  not  only  the  rates  between  diflfer- 
ent  points,  but  also  the  terminal  charges, 
if  any,  that  were  to  be  exacted  of  them  in 
addition  to  the  rates.  We  think  it  is 
clear  that  the  shipping  public  were  not 
concerned  in  what  part  of  an  Alton  through 
rate  was  paid  by  the  Alton  to  the  New  York 
Central,  or  to  any  owner  of  tracks  that  were 
used  in  making  the  through  shipment.  But 
if  divisions  of  rates  or  track  rentals  were 
required  to  be  published,  we  think  it  is 
equally  clear  that  a  failure  to  publish 
couH  not  make  a  rebate  of  what  is  not  a 
rebate,  and,  on  the  other  hand,  that  pub- 
lication could  not  save  what  is  a  rebate 
from  being  found  to  be  a  rebate.  So  the 
aforesaid  matter  of  publication  has  nothing 
to  do  with  the  case. 

Payment  by  the  Alton  to  the  S.  &  8.  Co. 
was  in  the  guise  of  a  "refund  of  terminal 
charges,"  as  though  the  Alton  through  over- 
sight had  collected  more  than  the  lawful 
charges  and  was  rectifying  the  mistake. 
But  as  courts  rightly  are  keen  to  penetrate 
an  innocent  appearing  device  to  reach  an 
illegal  transaction,  they  should  also  be 
alert  to  save  a  lawful  act  though  it  be  hid 
under  a  false  cover.  These  plaintiffs  in 
error  should  not  be  punished  for  methods 
of  bookkeeping,  if  the  false  entries  repre- 
sented in  fact  a  lawful  arrangement.  The 
real  transaction  was  the  payment  by  the  Al- 
ton for  the  use  of  the  S.  &  S.  tracks  in  get- 
ting S.  &  S.  freight  out  of  the  plant  to  the 
belt  line.  The  consideration  was  not  based 
on  a  fixed  monthly  or  yearly  rental,  or  on 
a  percentage  of  the  investment,  but  was 
determined  by  the  amount  of  use  measured 
by  wheelage.  But  rentals  on  the  basis  of 
wheelage  are  unobjectionable  if  the  parties 
have  entered  into  a  contract  which  in  all 
other  respects  is  lawful.  This  contract 'was 
made  on  the  Alton's  part  through  its  traf- 
fic department.  We  may  know  as  a  matter 
of  common  information  that  contracts  re- 
specting right  of  way,  roadbed,  and  track 
are  usually  made  through  the  engineering 
or  maintenance  of  ways  department,  and 
not  through  freight  agents.  But,  again, 
these  plaintiffs  in  error  should  not  be  pun- 
ished because  the  rental  was  measured  by 
wheelage  or  because  the  contract  wjls  made 
by  freight  agents. 

S.  &  S.  received  back  a  part  of  the  money 
they  paid  the  Alton  for  freight.  That  fact 
alone  does  not  prove  that  the  transaction 
constituted  a  rebate  within  the  definition  of 
the  statute.  A  railroad  may  pay  its  lawful 
indebtedness  to  a  shipper  out  of  the  money 
the  shipper  pays  it  for  freight;  or  a  ship- 
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per  may  pay  the  full  freight  partially  in 
money  and  partially  in  canceled  legal  de- 
mands against  the  railroad.  The  statute's 
definition  of  a  rebate  is  any  device  whereby 
any  property  in  interstate  or  foreign  com- 
merce is  transported  at  a  less  rate  than 
that  published  and  filed.  So,  if  the  full 
rate  be  paid  either  in  money  or  in  money's 
worth,  the  parties  cannot  be  guilty  of  re- 
bating. Of  course,  the  money's  worth  part 
of  the  payment  might  itself  be  used  as  a 
device  whereby  the  property  would  be  car- 
ried in  interstate  commerce  at  less  than 
the  published  rate;  but  in  this  case  the 
presumption  must  be  indulged  that  the 
wheelage  charge  of  $1  a  car  measured  the 
true  rental  value  of  the  S.  &  S.  tracks. 

The  foregoing  considerations  compel  us 
to  the  conclusion  that  the  judgment  'cannot 
be  sustained  except  by  holding  that  the  con- 
tract between  S.  &  S.  Co.  and  the  Alton  was 
illegal  and  void. 

The  use  that  the  contract  provided  for 
was  the  use  that  was  made  in  hauling  S. 
&  S.  freight  from  inside  of  the  S.  &  S. 
plant  out  to  the  S.  &  S.  property  line,  so 
that  there  it  might  be  put  on  the  belt  line's 
track,  which  in  these  through  routings  is 
to  be  taken  as  a  part  of  the  Alton  system. 
Plaintiffs  in  error  defend  the  arrangement 
on  the  ground  that  an  interstate  common 
carrier  has  the  right  to  pay  a  shipper  a 
just  allowance  for  the  use  of  any  instru- 
mentality furnished  to  the  carrier  by  the 
shipper  in  connection  with  the  transporta- 
tion of  the  shipper's  property.  And  atten- 
tion is  called  to  the  closing  paragraph  of 
§  4  of  the  recent  Hepburn  act  (act  June  29, 
1906,  34  Stat,  at  L.  590,  chap.  3591,  U. 
S.  Comp.  Stat.  Supp.  1907,  p.  901)  as  be- 
ing declaratory  of  the  law  as  it  stood  when 
the  contract  now  in  question  was  made: 
"If  the  owner  of  property  transported  un- 
der this  act  directly  or  indirectly  renders 
any  service  connected  with  such  transporta- 
tion or  furnishes  any  instrumentality  used 
therein,  the  charge  and  allowance  therefor 
shall  be  no  more  than  is  just  and  reason- 
able." 

.  It  never  has  been  unlawful  for  a  railroad 
to  lease  cars  from  a  shipper,  like  the  Ar- 
mour Company,  any  more  than  from  a  build- 
er of  cars,  like  the  Pullman  Company.  But 
if  cars  are  leased  from  a  shipper,  not  only 
the  Hepburn  act,  but  also  the  Cullom  and 
the  Elkins  acts,  as  we  regard  them,  pro- 
hibit the  extension  of  favors  to  the  shipper 
in  the  way  of  freight  rates  under  cover  of 
the  lease.  So,  if  a  railroad  in  discharging 
its  undertakings  as  an  interstate  common 
carrier  may  lease  tracks  from  another  rail- 
road, we  perceive  no  valid  reason  for  de- 
nying a  railroad  the  right  to  lease  tracks 
from  a  shipper  for  a  like  purpose,  provided 
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the  rental  is  fair,  and  does  not  include,  by  | 
being  excessive,  a  concession  from  the  es- 
tablished transportation  rates.  The  trouble 
in  this  case,  however,  comes  from  the  fact 
that  the  Alton  did  not  take  a  lease  of  the 
S.  &  S.  tracks  for  the  purpose  of  dischar- 
ging its  undertakings  as  an  interstate  com- 
mon carrier.  It  had  undertaken  to  carry 
for  all  the  shipping  public  a  car  load  of 
meats  from  Kansas  City,  Kansas,  to  New 
York  for  $20,  say.  For  that  purpose  it 
controlled,  by  means  of  its  connections,  a 
public  highway.  The  S.  &  S.  tracks  were 
not  a  part  of  that  highway.  They  were  not 
used  by  the  Alton  in  serving  the  shipping 
public  generally.  Their  only  use  was  is 
getting  a  particular  shipper's  freight  from 
his  own  property  out  to  the  public  highway. 
Suppose  that  the  S.  &  S.  Co.,  instead  of 
ties  and  rails,  had  put  down  a  paved  road- 
way on  its  land,  and  that  the  Alton,  in 
addition  to  the  $20  worth  of  transportation 
it  was  giving  to  other  shippers,  furnished 
horses  and  wagons  to  haul  the  meats  from 
the  packing  rooms  to  the  belt  line,  would  it 
be  contended  that  the  Alton  could  lawfully 
still  further  pay  the  S.  &  S.  Co.  for  the  use 
of  the  pavement  ?  Or  suppose  that  the  S.  & 
S.  plant  was  all  under  one  roof,  and  that 
the  trolleys  which  convey  carcasses  and  cuts 
of  naeat  from  one  department  to  another 
were  so  arranged  that  the  finished  produce 
arrived  at  the  property  line  adjoining  the 
belt  tracks,  could  the  Alton  properly  make 
an  allowance  for  the  use  of  the  trolleys  as 
instrumentalities  furnished  by  the  shipper 
in  the  transportation  of  property  in  inter- 
state commerce?  In  our  judgment,  the  jury 
were  warranted  in  finding  that  the  tracks 
in  question  were  plant  facilities,  as  clearly 
as  the  supposititious  pavement  and  trolleys 
would  be  plant  facilities,  and  not  instru- 
mentalities for  the  Alton's  use  in  dischar- 
ging its  duties  to  the  public.  Wherever  the 
Alton  needed  tracks  for  that  purpose,  it 
could  acquire  the  land  by  Zeroising  the 
sovereign  power  of  eminent  domain  which 
had  been  conferred  upon  it  by  the  people. 
But  manifestly  the  Alton  could  not  con- 
demn the  S.  &  S.  tracks  for  the  sole  purpose 
of  hauling  the  S.  k  S.  Co.'s  product  from  its 
warehouse  to  the  Alton's  public  highway, 
because  that  would  be  a  private  purpose. 
Whatever  property  the  Alton  could  con- 
demn it  could  acquire  by  deed  or  lease,  but 
by  taking  a  lease  it  could  not  change  a 
private  purpose  or  use  into  a  public  one. 
The  lease  of  these  plant  facilities  was  there- 
fore a  device  whereby  the  property  of  the 
S.  &  S.  Co.  was  transported  at  $19  a  car, 
while  other  shippers  were  paying  $20. 

This  case  is  ruled  in  principle,  we  believe, 
by  the  decision  in  Wiglit  v.  United  States, 
167  U.  S.  612,  42  L.  ed.  258,  17  Sup.  Ct. 
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Rep.  822,  that  an  arrangement  whereby  a 
particular  shipper  was  allowed  to  offset 
against  his  freight  bills  the  true  value  of 
I  he  use  of  his  teams  in  hauling  the  property 
from  the  railroad  to  his  warehouse  was  a 
discrimination  against  other  shippers  of  the 
same  class  of  property  in  the  same  city 
who  were  compelled  to  pay  the  freight  in 
full.  It  is  contended  that  the  citation  Is 
inapplicable  because  the  question  there  was 
of  discrimination  and  here  of  rebate.  Un- 
der the  Cullom  act  (act  Feb.  4,  1887,  chap. 
104,  24  Stat,  at  L.  379  [U.  S.  Comp.  Stat 
1901,  p.  3154]),  the  standard  of  comparison 
was  the  treatment  of  other  shippers.  It 
was  necessary  to  prove  not  only  that  the 
favored  shipper  really  paid  less  than  the 
published  rate,  but  also  that  other  shippers 
paid  the  full  rate  or  a  greater  rate  than 
that  of  the  favored  shipper.  Under  the  El- 
kins  act  the  standard  of  comparison  is  the 
published  rate.  It  is  only  necessary  to 
prove  that  the  favored  shipper  has  had  his 
property  transported  at  a  less  rate  than 
that  published  and  filed.  Both  acts  were 
aimed  to  kill  favoritism,  and  the  favoritism 
in  the  Wight  Case  was  of  the  same  kind 
and  effect  as  in  this.  The  big  manufactur- 
er or  dealer  has  all  the  advantage  over  his 
small  competitor  that  he  is  legally  or  mor- 
ally entitled  to  in  his  savings  of  labor  cost 
and  in  buying  his  materials  at  greater  dis- 
counts, llie  application  of  the  maxims  of 
merchandising  to  railroading  was  always 
counter  to  the  common-law  pact  between 
the  railroads  and  the  people.  But  it  was 
not  until  the  government  as  parens  patria 
was  authorized  to  represent  the  scattered 
and  unorganised  sufferers  from  favoritism 
that  any  hope  appeared  of  taking  the  rail- 
road business  out  of  the  realm  of  private 
barter. 

We  exclude  from  the  case,  as  not  being 
within  the  issues,  any  question  of  the  right 
of  a  railroad  to  render  greater  service  or 
to  furnish  more  facilities  for  one  shipper 
than  another  for  the  same  published  charge. 
The  issue  here  is  the  right  to  furnish  the 
same  or  more  at  a  less  price. 

Grosscnp,  Circuit  Judge,  concurring: 
I  cannot  bring  myself  to  the  conclusion 
that  until  the  cars  loaded  with  the  products 
of  the  S.  &  S.  Co.  actually  reached  the  rails 
of  the  terminal  railroad  company,  such 
products  were  not  already  in  course  of  in- 
terstate transportation, — that  until  the  rails 
of  the  terminal  company  were  reached, 
neither  the  shipper  nor  carrier  .were  sub- 
ject to  the  obligations,  or  entitled  to  the 
rights,  that  shippers  and  carriers  are  sub- 
ject to,  and  acquire,  only  when  the  things 
to  be  shipped  have  reached  the  stage  of 
being  actually  in  course  of  interstate  trans- 
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portation.  My  personal  view  is  that  the 
moment  the  products  of  the  S.  &  S.  Co. 
passed  out  of  its  hands  into  the  cars  of  the 
terminal  company  for  transportation, 
whether  the  cars  thus  receiving'  such  prod- 
ucts were  at  the  time  on  the  rails  belong- 
ing to  the  S.  &  S.  Co.,  or  on  the  rails  be- 
longing to  the  railroad  company,  the  in- 
terstate transportation  of  those  products 
has  already  commenced;  and  that  the  pub- 
lished rate  is  a  rate  for  the  whole  of  that 
transportation,  from  the  moment  it  thus  be- 
gins to  the  moment  the  goods  reach  their 
destination;  from  which  it  follows,  it  seems 
to  me,  that  as  against  the  S.  &  S.  Co.,  not- 
withstanding the  fact  that  the  railroad 
company  receives  the  goods  at  the  S.  &  S. 
Co.'s  warehouses,  and  on  its  rails  (no  addi- 
tional terminal  charges  having  been  fixed), 
the  railroad  company  could  not  lawfully 
exact  more  than  the  regular  published  rates ; 
while  in  the  performance  of  its  obligations 
to  other  shippers,  under  the  interstate  com- 
merce law,  it  could  not  lawfully  accept  less. 
In  other  words,  under  the  facts  presented, 
the  published  rate  is  not  affected  by  the 
fact  that  the  cars  were  loaded  at  the  S.  & 
8.  Co.'s  warehouses,  and  not  on  the  com- 
pany's rails;  such  place  of  loading  being, 
along  with  the  railroad  company's  freight 
stations,  ''Kansas  City"  within  the  meaning 
of  the  published  rates. 

Kow  I  am  inclined  strongly  to  the  judg- 
ment that,  through  contract  with  the  par- 
ties interested,  the  railroad  company  could, 
at  its  own  expense,  lawfully  have  laid  its 
own  rails  up  to  and  along  side  of  the  S.  & 
S.  Co.'s  warehouses,  notwithstanding  the 
fact  that  title  to  the  land  under  the  rails 
should  remain  in  the  S.  &  S.  Co.;  or  could 
have  leased  the  rails  laid  by  the  S.  &  S.  Co. 
of  that  company;  provided  always  that  the 
transaction  was  not  a  subterfuge  to  cover 
up  discriminations.  But  an  arrangement 
of  that  kind  between  the  two  companies 
cannot,  in  my  judgment,  for  reasons  .of 
public  policy  that  the  interstate  commerce 
act  was  intended  to  carry  out,  be  lawfully 
based  on  division  of  rates,  or  in  any  other 
way  be  connected  with,  or  affect,  the  rate- 
making  function  of  the  railroad  company; 
for  to  secure  equality  among  shippers,  the 
law  commands  not  only  that  the  rates  shall 
be  equal,  but  that  they  shall  be  fixed  and 
certain, — subject  to  no  addition  or  diminu- 
tion against,  or  in  favor  of,  anyone, — so 
fixed  and  certain  that  any  shipper  can,  with 
his  head  and  pencil,  figure  out  from  the 
tariff  sheets  just  wliat  the  rate  is,  both 
for  himself  and  for  his  competitors;  from 
which  it  follows  that,  while  the  railroad 
company,  through  its  appropriate  depart- 
ment, might  lawfully,  perhaps,  have  leased 
these  rails  of  the  S.  &  S.  Co.,  paying  there- 
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for  a  reasonable  rental,  it  could  not  law- 
fully for  the  reasons  of  public  policy  named, 
through  its  tariff  department,  and  on  the 
basis  of  a  division  of  rates  (the  whole 
arrangement  secret  so  far  as  the  published 
tariff  sheets  were  concerned),  have  made 
the  arrangement  that  was  offered  as  a  de- 
fense to  the  ofi'ense  prosecuted. 

A  petition  for  rehearing  having  been  filed, 
the  following  Per  Curiam  response  was 
handed  down  October  9,  1907: 

The  burden  of  the  argument  in  support  of 
the  petition  is  that  the  opinion  of  the  court 
promulgates  the,  doctrine  that  it  is  unlaw- 
ful "for  a  railroad  company  to  acquire,  by 
lease  or  purchase  or  other  contract,  the 
ownership  or  the  right  to  use  a  track  lead- 
ing from  its  right  of  way  to  an  industrial 
plant."  The  facts  of  the  case  do  not  re- 
quire the  affirmance  of  such  a  proposition; 
and  we  disclaim  the  inference  which  counsel 
draw  from  the  language  of  the  opinion.  We 
do  not  elaborate,  because  we  believe  that 
counsel,  on  reading  the  opinion  anew,  will 
have  no  difficulty  in  understanding  that 
our  judgment  of  the  character  of  the  Al- 
ton's dominion  over  the  S.  &  S.  tracks  was 
founded  on  our  view  that  the  evidence  war- 
ranted the  jury  in  finding  that  "the  tracks 
were  S.  &  S.  plant  facilities,  and  not  in- 
strumentalities for  the  Alton's  use  in  dis- 
charging its  duties  to  the  public." 

The  petition  is  overruled. 

Affirmed  by  Supreme  Court  of  the  United 
States,  by  a  divided  court,  January  4,  1909, 
212  U.  S.  563,  63  L.  ed.  653,  29  Sup.  Ct. 
Rep.  689. 
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KENTUCKY  COURT  OF  APPEALS. 

LOUISVILLE   &   ATLANTIC   RAILROAD 
COMPANY,  Appt., 

V. 

HIRAM  BLOW  &  COMPANY. 

(—  Ky.  — ,  124  S.  W.  391.) 

Carrier— nnlawful  delivery  —  payment 
by  receiver  —  credit  to  carrier. 

A  carrier  which  delivers  a  portion  of  a 
consignment  to  one  not  entitled  to  receive  it 
is  not,  in  an  action  against  it  for  damages 
resulting  from  its  conversion,  entitled  to 
credit  for  the  amount  which  had  been  col- 
lected from  the  bankrupt  estate  of  the  one 

Note.  —  A  search  discloses  no  other  cases 
passing  on  the  right  of  one  who  has  con- 
verted property  to  be  credited  with  the 
amount  which  the  owner  has  collected  on 
account  of  the  projierty  from  a  third  per- 
son who  was  not  in  fact  liable. 

The   case   of   Clarke-Lawrence   v.   Chesa- 
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receiving  the  property,  as  a  dividend,  upon 
the  value  of  the  portion  not  so  delivered, 
under  the  mistaken  belief  that  the  whole 
consignment  was  delivered  to  him,  although 
such  undelivered  portion  was  subsequently 
found  and  delivered  to  the  proper  consignee. 

(January  27,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Madison  Coun- 
ty in  plaintiffs'  favor  in  an  action  brought 
to  recover  the  value  of  certain  goods  al- 
leged wrongfully  to  have  been'  delivered  by 
defendant  in  whose  possession  they  were  for 
transportation.     Affirmed. . 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wallace  &  Harris,  Benjamin 
D.  Warfield,  and  J.  Tevis  Cobb  for  ap- 
pellant. 

Messrs.  A.  R.  Bnrnam  A  Son  and  Bod- 
ley  &  Baskin  for  appellees. 

Barker,  J.,  delivered  the  opinion  of  the 
court: 

The  appellees,  Hi  ram  Blow  &  Company, 
were  the  owners  of,  and  had  consigned  to 
them  at  Richmond,  Kentucky,  three  car 
loads  of  whisky  barrel  staves  of  the  value 
of  $1,406.63.  These  cars  were  hauled  to 
Kichmond  by  the  appellant,  the  Louisville 
&  Atlantic  Railroad  Company,  and  two  of 
them  were  wrongfully  delivered  to  the  Hume 
Cooperage  Company,  of  Richmond.  The 
third  car  was  held  by  appellant,  and,  for 
some  reason  unexplained  in  the  record,  was 
not  received  by  Hiram  Blow  &  Company  un- 
til some  time  after  the  conversion  of  the 
other  two  cars.  Shortly  after  receiving  the 
two  ears  of  staves  above  referred  to,  the 
Hume  Cooperage  Company  became  insolv- 
ent and  went  into  bankruptcy.  The  ap- 
pellees, Hiram  Blow  &  Company  thereupon 
proved  a  claim  against  the  bankrupt  for 
the  sum  of  $1,495.63,  being  the  full  value 
of  all  three  cars  of  staves,  although  only 
two  had  been  delivered  to  and  received  by 
the  bankrupt.  Presumably  this  was  done 
because  Hiram  Blow  k  Company  thought 
at  the  time  that  all  of  the  cars  had  been 
delivered  to  the  Hume  Cooperage  Company. 
The  estate  of  the  bankrupt  corporation  paid 
73|  per  cent  of  the  total  amount  of  claims 
proved,  and  Hiram  Blow  &  Company  there- 
fore received  73J  per  cent  on  the  total 
value  of  the  three  cars,  when,  as  a  matter 


of  fact,  they  were  entitled  to  only  73i  per 
cent  of  the  aggregate  value  of  two  cars. 

Afterwards  the  appellees  instituted  this 
action  against  the  Louisville  k  Atlantic 
Railroad  Company  for  the  value  of  the  two 
cars  of  staves  which  it  had  wrongfully  de- 
livered to  the  Hume  Cooperage  Company, 
crediting  the  account  by  the  amoimt  re* 
ceived  from  the  bankrupt  estate  as  their 
pro  rata  on  the  two  cars  wrongfully  deliv- 
ered as  aforesaid.  The  appellant  admits 
its  liability  for  the  wrongful  delivery  of 
the  two  cars  of  staves,  but  insists  that  the 
account  should  be  credited  by  the  full 
anvount  which  appellees  received  from  the 
bankrupt  estate;  and  this  is  the  real  ques- 
tion arising  upon  the  record.  For  appellees, 
it  is  insisted  that  the  dividend  paid  by  the 
assignee  in  bankruptcy  on  the  car  which  was 
not  delivered  to  the  bankrupt,  and  for  which 
the  bankrupt  was  not  at  all  liable,  was 
money  paid  to  them  by  mistake,  in  which 
the  railroad  corporation  has  no  interest; 
that  all  the  railroad  corporation  is  en- 
titled to  receive  credit  for  is  the  pro  rata 
paid  them  on  the  two  cars  which  it  wrong- 
fully delivered  to  the  Hume  Cooperage  Com- 
pany. The  circuit  judge  accepted  the  view 
of  appellees,  and  allowed  appellant  credit 
by  the  dividend  received  on  the  value  of  the 
two  cars  which  had  been  wrongfully  deliv- 
ered, and  gave  a  judgment  against  appel- 
lant for  the  difference  between  that  sum  and 
the  value  of  the  two  cars  wrongfully  de- 
livered. 

It  seems  to  us  that  this  judgment  is  cor- 
rect. The  matter  in  dispute  between  the 
railroad  and  Hiram  Blow  k  Company  was 
the  wrongful  delivery  of  the  two  cars  re- 
ceived by  the  bankrupt.  Whether  the  ap- 
pellees put  in  a  claim  for  a  third  car,  or 
for  five  other  cars,  which  the  bankrupt  had 
not  received,  was  entirely  immaterial  to  the 
railroad  company.  The  fact  that  Hiram 
Blow  k  Company,  either  by  mistake  or 
fraud,  received  from  the  bankrupt's  estate 
more  money  than  they  were  entitled  to, 
does  not  concern  the  appellant.  It  may  be 
that  by  proper  proceedings  Hiram  Blow  k 
Company  can  yet  be  made  to  pay  back  to 
the  bankrupt's  estate,  for  the  benefit  of  the 
other  creditors,  the  money  they  wrongfully 
obtained.  If  this  were  done,  where  would 
be  the  right  of  appellant  to  a  credit  for  this 
money?     Suppose,  for  example,  we  should 


pcake  k  0.  R.  Co.  03  VV.  Vn.  423,  61  S.  E. 
364,  bears  somewhat  upon  the  question  un- 
der consideration.  It  was  held  in  this  case 
that  the  consiprnee  of  goods  which  had  been 
wrongfully  delivered  by  a  carrier  to  a  third 
person  was  under  no  duty  to  accept  a  prof- 
itable compromise  ofTer  made  by  such  third 
person,  and  that  his  rejection  of  the  offer 
did  not  bar  an  action  against  the  carrier 
26  L.R.A.(N.S.) 


apparently  for  breach  of  contract,  nor  miti- 
gate the  damages. 

Other  analogous  cases  will  be  found  in 
the  note  to  Nashville,  C.  k  St.  L.  R.  Co,  ▼. 
Miller,  67  L.R.A.  87,  on  mitigation  of  dam- 
ages for  personal  injuries  by  fact  that  in* 
jured  person  has  received,  from  some  source 
other  than  the  wrongdoer,  money  because  of 
tne  injury. 


1910. 


LOUISVILLE  &  A.  R.   CO.   v.   BLOW. 


557 


accept  the  view  of  appellant,  and  credit  its 
claim  by  the  money  wrongfully  received 
by  Hiram  Blow  &  Company,  and  afterwards 
the  latter  were  required  to  pay  it  back  to 
the  bankrupt's  estate,  as  perhaps  might 
rightfully  be  done,  then,  clearly,  Hiram 
Blow  &  Company  would  lose,  on  an  ad- 
mittedly just  claim  against  the  railroad  cor- 
poration, the  sum  so  paid  back  by  them  to 
the  bankrupt's  estate.  It  seems  to  us  clear 
that  the  fact  that  Hiram  Blow  &  Company 
received  money  they  were  not  entitled  to 
does  not  concern  the  appellant.  The  latter 
wrongfully  delivered  two  car  loads  of  staves 
belonging  to  appellees  to  the  Hume  Cooper- 
age Company.  For  the  value  of  these  staves 
it  admits  it  is  liable.  Rightfully  Hiram 
Blow  &  Company  could  only  have  proved 
up  a  claim  against  the  bankrupt's  estate 
for  the  two  cars  which  were  actually  de- 
livered. The  dividend  they  received,  on  these 
two  cars  was  justly  credited  on  their  claim 
against  the  railroad  for  the  wrongful  de- 
livery, and,  when  the  railroad  received  this 
credit,  it  received  all  to  which  it  was  en- 
titled. In  any  other  sums  Hiram  Blow  & 
Company  may  have  wrongfully  received 
from  the  bankrupt's  estate,  the  railroad 
company  has  no  interest.  The  legal  rights 
of  the  parties  to  this  litigation  must  be 
settled  according  to  the  facts  involved  in 
the  actual  transaction  which  took  place; 
extraneous  facts  or  circumstances  cannot  be 
introduced  into  the  case  to  aid  either  party. 
The  wrongful  act  of  Hiram.  Blow  &  Com- 
pany in  proving  up  a  false  claim  for  a 
third  car  has  no  legitimate  connection  with 
this  case;  that  fact  is  no  more  connected 
with  the  real  issue  here  than  if  Hiram 
Blow«  &  Company  had  stolen  a  sum  of  money 
from  the  bankrupt's  estate,  pending  the  liti- 
gation; and  the  railroad  corporation  has  no 
more  right  to  have  the  amount  of  money 
which  Hiram  Blow  &  Company  wrongfully 
obtained  from  the  bankrupt's  estate,  either 
by  fraud  or  mistake,  credited  upon  the  right- 
ful claim  against  it,  than  it  would  have  had 
to  have  credited  money  stolen  by  that  com- 
pany from  the  bankrupt's  estate.  In  each 
case  Hiram  Blow  &  Company  would  be  liable 
to  the  bankrupt's  estate  for  the  amount  so 
wrongfully  obtained,  and,  this  being  true, 
the  railroad  corporation  cannot  have  a 
lawful  right  to  be  credited  by  the  sums  ob- 
tained. Two  different  persons  cannot  have 
a  separate  legal  right  to  the  same  thing  at 
the  same  time.  If  the  bankrupt's  estate  has 
had  a  right  all  the  time  since  the  wrong  of 
Hiram  Blow  &  Company,  to  recover  back 
this  money,  then  it  cannot  be  true  that  the 
railroad  corporation  was  also  entitled  to  it; 
in  other  words,  the  railroad  corporation  is 
entitled  only  to  be  credited  by  such  sums  as 
26  L.R.A.(N.S.) 


Hiram  Blow  &  Company  received,  and  had 
a  legitimate  title  to. 

The  two  cases  cited  by  appellant  to  sup- 
port its  contention  are  not  apposite  to  the 
question  we  have  here,  and,  when  properly 
analyzed  and  understood,  they  are  rather 
against  than  for  the  principle  insisted  up- 
on by  it.  In  Jellett  v.  St.  Paul,  M.  &  M.  R. 
Co.  30  Minn.  265,  15  N.  W.  237,  the  plaintiff 
sued  the  railroad  corporation  for  the  value 
of  a  car  load  of  corn  which  it  had  wrong- 
fully delivered  to  one  Webb.  The  defendant 
railroad  corporation,  in  its  answer,  alleged 
that,  after  the  wrongful  conversion  of  the 
car  load  of  corn  by  Webb,  he  (Webb)  had 
paid  the  owner,  Jellett,  the  full  value  of  the 
corn  wrongfully  converted  by  him.  This  al- 
legation was  stricken  out  of  the  answer  by 
the  trial  court.  The  judgment  was  reversed 
by  the  supreme  court  of  Minnesota  for  this 
error.  Clearly  that  case  does  not  support 
the  contention  of  appellant  here.  All  that 
it  holds  is  that  the  railroad  corporation, 
when  sued  for  the  wrongful  delivery  of  the 
corn,  was  entitled  to  show  that  the  person 
to  whom  the  corn  was  delivered  had  paid 
to  the  owner  its  full  value.  Of  course,  the 
owner  could  not  recover  the  full  value  of 
the  corn  first  from  the  party  to  whom  the 
railroad  wrongfully  delivered  it,  and  then 
from  the  railroad  in  addition.  The  case 
cited  is  authority  only  for  the  railroad's 
right  to  be  credited  by  the  amount  Hiram 
Blow  &  Company  received  from  the  bank- 
rupt's estate  for  the  two  cars  of  staves.  If 
the  bankrupt's  estate  had  paid  all  claims 
against  it  in  full,  then  where  would  have 
been  the  interest  of  the  railroad  corpora- 
tion •  in  the  amount  wrongfully  paid  to 
Hiram  Blow  &  Company  on  the  third  car? 
In  Steams  v.  Grand  Trunk  R.  Co.  148  Mich. 
271,  111  N.  W.  769,  a  railroad  corporation 
had  wrongfully  delivered  a  car  of  lumber 
to  Scranton  &  Company.  The  owners  of  the 
car  of  lumber,  Andrews  &  Stearns,  sued  the 
railroad  on  an  unpaid  balance  due  them  for 
the  lumber.  The  railroad  offered  to  show 
that  the  lumber  was  of  such  poor  quality 
that  it  was  not  worth  the  amount  sued  for. 
The  car  wrongfully  delivered  was  one  of 
four  cars,  and  the  railroad  offered  to  prove 
that  Andrews  &  Stearns  had  been  paid  by 
Scrantom  &  Company  in  full  for  the  lumber, 
and  there  was,  therefore,  no  balance  due 
them.  The  trial  court  excluded  this  testi- 
mony; but  the  supreme  court  of  Michigan 
reversed  the  judgment  and  held,  very  cor- 
rectly we  think,  that  Andrews  &  Stearns 
could  only  recover  the  value  of  their  inter- 
est in  the  car  wrongfully  converted,  and,  if 
they  had  been  paid  all  that  was.  coming  to 
them  before  the  conversion,  they  had  no 
cause  of  action  against  the  railroad.     This 
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case  in  principle  is  the  same  as  the  other 
case  cited.  In  both,  it  was  held  that^  where 
a  railroad  wrongfully  delivers  merchandise, 
the  owner  of  the  property  can  collect  its 
full  value  once.  If  he  collects  the  whole 
value  from  the  party  to  whom  the  railroad 
wrongfully  delivered  it,  then  he  cannot  al- 
so recover  the  whole  value  from  the  carrier. 
If  he  collects  only  a  part  from  the  person 
to  whom  the  property  was  wrongfully  de- 
livered, he  has  a  cause  of  action  against 
the  carrier  for  the  unpaid  balance,  but  no 
more. 
Judgment  affirmed. 


WEST   VIRGINIA   SUPREME   COURT 
OP  APPEALS. 

WILLIAM  G.  PLANT 

V. 

ENOCH  HUMPHRIES  et  al. 

(—  W.  Va.  — ,  66  S.  E.  94.) 

Judgment  —  conclusiveness  —  record  * 
jurisdiction. 

1.  If  the  record  of  a  cause  shows  that  the 
court  had  jurisdiction,  it  is  conclusively 
presumed  to  speak  the  truth  in  that  partic- 
ular, and  the  judgment,  unless  successfully 
assailed  for  fraud  or  collusion,  is  binding 
until  reversed  upon  appeal  or  such  direct 
rehearing  as  may  be  warranted  by  law. 

Infant  —  property  —  sale  —  guardian 
—  jurisdiction. 

2.  In  a  suit  to  sell  the  coal  of  an  infant, 

Headnotes  by  Robinson,  J. 


the  representation  of  the  infant  by  a 
guardian  ad  litem,  who,  it  is  afterwards 
disclosed,  was  interested  in  the  sale  and 
purchase  of  the  coal,  does  not  render  the  de- 
cree void  for  want  of  jurisdiction. 

Same  —  location  —  certainty  of  descrip- 
tion. 

3.  A  decree  for  the  sale  of  an  infant's 
coal,  which  sufficiently  locates  and  desig- 
nates the  tract  as  a  whole,  but  is  not 
specific  in  defining  the  location  of  reserva- 
tions of  small  parcels  of  coal  therein,  is  not 
void  for  uncertainty. 

Same  ^  fraud  —  vacation. 

4.  Fraud  in  the  procurement  of  a  decree 
may  be  attacked  at  any  time,  if  there  has 
been  diligence  in  discovering  it  and  prompt- 
ness in  proceeding  to  attack  it,  notwith- 
standing the  expiration  of  a  day  to  show 
cause  against  the  decree. 

Same  —  validity. 

5.  The  interest  of  a  guardian  ad  litem  in 
the  purchase  of  the  infantas  coal,  sold  in  the 
proceeding  or  suit  in  which  the  infant  was 
represented  by  that  guardian  ad  litem,  will 
render  the  sale  voidable. 

Same  —  equity  —  laches. 

6.  Where  one  has  means  of  knowing  or 
ascertaining  his  rights,  wher-e  he  is  put  on 
inquiry,  where  ordinary  prudence  should  im- 
pel him  to  inquire,  he  must  do  so,  or  else 
time  runs  against  him  in  the  assertion  of 
those  rights. 

Same  —ignorance  of  rights  —  effect.  . 

7.  One  who  would  repel  the  imputation  of 
laches  by  showing  ignorance  of  his  rights 
must  be  without  fault  in  remaining  in  ig- 
norance of  those  rights.  Indolent  ignorance 
and  indifference  will  no  more  avail  to  pre- 
vent the  bar  of  laches  than  will  voluntary 
ignorance.     Equity  aids  only  the  vigilant. 


Note,  —  Effect  of  fact  that  guardian  ad 
litem f  appointed  in  proceedings  for 
the  sale  of  infanVs  land,  was  inter- 
ested in  the  purchase. 

As  to  the  effect  of  a  purchase  by  the 
guardian  ad  litem  of  an  infant  of  the 
property  sold  in  a  proceeding  for  which  he 
was  appointed,  it  was  held  in  Mitchell  v. 
Berry,  1  Met.  (Ky.)  602,  that  such  a  pur- 
chase in  good  faith  under  a  decree  ren- 
dered after  the  infant  had  reached  his 
majority  was  valid. 

In  Marsh  v.  Marsh,  5  Ohio  Dec.  Reprint, 
290,  it  was  held  that  a  guardian  ad  litem, 
if  he  has  faithfully  presented  to  the  court 
all  of  the  facts  making  for  the  interest  of 
the  infant  and  been  diligent  in  ascertaining 
and  presenting  such  rights,  may  in  good 
faith,  for  a  full  consideration,  purchase  the 
property  of  the  infant. 

In  Spencer  v.  Millikcn,  4  Ky.  L.  Rep. 
856,  it  was  held  that  the  purchase  by  a 
guardian  ad  litem  was  valid,  there  being 
a  trustee  for  the  infant,  who  answered  and 
took  charge  of  the  infant's  defense. 

In  Lefevre  v.  Laraway,  22  Barb.  167,  a 
purchase  bv  the  guardian  ad  litem  of  in- 
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fant  parties  to  a  partition  suit,  which  was 
not  for  the  benefit  of  the  infants,  was  set 
aside  and  a  resale  ordered. 

In  O'Donoghue  v.  Boies,  159  N.  Y.  87, 
53  N.  E.  537,  affirming  92  Hun,  3,  37 
N.  Y.  Supp.  961,  under  a  statute  pro- 
viding that  no  guardian  of  an  infant  par- 
ty in  a  partition  suit  should  purchase  or 
be  interested  in  the  purchase  of  any  lands 
being  the  subject  of  such  suit,  except  for 
or  in  behalf  of  the  infant,  and  that  all 
sales  contrary  to  the  provisions  of  the 
statute  should  be  void,  it  was  held  that 
the  burden  of  proof  is  on  the  person  claim- 
ing under  a  purchase  by  a  guardian  ad 
litem  to  show  that  the  purchase  was  for 
the  benefit  of  the  infant. 

The  executor  or  administrator  of  an  es- 
tate should  not  be  appointed  as  guardian 
ad  litem  for  infant  devisees.  Thus,  in  El- 
rode  V.  Lancaster,  2  Head,  571,  75  Am.  Dec. 
749,  such  an  appointment  was  held  to  be 
improper. 

In  Sharp  ▼.  Findley,  59  Ga.  729,  in  over- 
ruling an  exception  to  an  order  by  the 
lower  court  in  granting  a  new  trial,  the 
court  said  that  the  appointment  ojf  an 
administrator  of  the  estate  as  guardian  ad 
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Mines  —  possession  of  surface  —  under- 
lying coal  —  severed  title  —  effect. 

8.  The  possession  of  the  surface  land  does 
not  carry  with  it  possession  of  the  coal 
under  that  surface,  where  the  estate  in  the 
coal  has  been  severed  as  to  title. 
Pleading  —  owner  of  surface  —  posses- 
sion of  unmlned  coal  —  severed  title 
—  requirements. 

9.  For  the  surface  owner,  to  aver  properly 
possession  of  coal  severed  in  title  from  the 
land,  he  must  state  that  he  has  had  actual 
physical  possession  of  the  coal,  apart  from 
his  possession  of  the  surface,  as  by  operating 
mines. 

lilmltatlon    of    action    —    inception    — 
fraud. 

10.  When  tlie  statute  of  limitations  is  ap- 
plicable to  a  cause  of  action  arising  out  of 
fraud,  it  runs  from  the  perpetration  of  the 
fraud,  unless  there  has  been  fraudulent  con- 
cealment of  the  cause  of  action. 


Equity  —  possession  of  realty  —  effect 
on  laches. 

11.  Laches  does  not  run  against  one  as- 
serting rights  to  real  estate  which  he  has 
had  in  possession  during  the  delay  in  as- 
serting those  rights. 

(November  2,  1909.) 

CROSS  APPEALS  from  a  decree  of  the 
Circuit  Court  for  Harrison  County  dis- 
missing a  bill  filed  to  annul  a  decree  of  sale 
and  the  confirmation  thereof  of  coal  under- 
lying complainant's  land  except  as  one  to 
reform  the  deed  wherein  it  was  variant 
from  such  decree;  the  complainant  appeal- 
ing from  so  much  of  the  decree  as  dismissed 
the  bill  in  part;  and  defendants  appealing 
from  so  much  as  decreed  reformation  of  the 
deed.    Affirmed. 

The  facts  axe  stated  in  the  opinion.  ' 


litem    of    minor    legatees    or    devisees    was  > 
doubtless    improper,    but    did    not    decide 
whether  or  not  it  was  void. 

In  Koch  V.  Le  Frois,  61  Hun,  205,  15  N. 
Y.  Supp.  928,  where  a  general  guardian  had 
been  appointed  as  guardian  ad  litem  in  pro- 
ceedings to  sell  the  infant's  interest  in  land, 
and  he  connived  with  another  to  prevent  a 
fair  sale,  and  they  corruptly  shared  the 
profits,  it  was  held  that  the  infant  might 
maintain  an  action  against  the  guardian 
personally. 

In  Hecker  v.  Sexton,  43  Hun,  693,  where, 
in  a  foreclosure  proceeding  by  the  execu- 
tors, one  of  the  executors  was,  on  his  own 
petition,  appointed  as  guardian  ad  litem 
for  an  infant  who  was  a  part  owner  of  the 
property,  it  was  held  that  this  being  in 
violation  of  a  rule  of  court  forbidding  the 
appointment  of  a  guardian  ad  litem  who  has 
an  interest  adverse  to  that  of  the  infant, 
is  more  than  a  mere  irregularity,  and,  if 
not  absolutely  void  so  as  to  render  the 
judgment  assailable  collaterally,  is  so  far 
voidable  as  to  enable  any  party  to  the 
action  or  any  person  interested  therein  to 
ask  that  the  error  be  undone,  and  the  pur- 
chaser at  the  foreclosure  sale  was  relieved 
from  the  purchase. 

And  in  Re  Tillotsons,  2  Edw.  Ch.  113, 
while,  because  of  his  character  and  re- 
sponsibility, one  who  was  a  part  owner  of 
the  property  and  a  creditor  against  the 
infant's  share  was  appointed  guardian  a4 
litemf  it  was  intimated  that  such  a  person 
should  not  apply  for  guardianship  to  sell, 
and  that  the  court  would  be  strict  in  scruti- 
nizing his  acts  and  accounts. 

As  to  the  efTect  of  the  appointment  as 
guardian  ad  litem  of  an  infant,  of  one  who 
was  attorney  for  plaintiff  or  connected  in 
business  with  such  an  attorney,  it  was  hold 
in  Sargeant  v.  Rowsey,  89  Mo.  617,  1  S. 
W.  823,  that  such  an  appointment  was  ir- 
regular. 

In  Walters  v.  Hermann,  99  Mo.  529,  2 
8.  W.  890,  it  was  held  that  the  appointment 
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as  guardian  ad  litem  of  an  infant  defend- 
ant in  a  tax  suit,  of  an  attorney  employed 
by  the  collector,  did  not  render  the  judg- 
ment invalid  where  he  was  not  employed 
by  the  collector  in  that  particular  case, 
and  had  no  interest  to  represent  which  was 
hostile  to  the  infant.  And  to  the  same  ef- 
fect is  Anderson  v.  McClellan  (Or.)  102 
Pac.  1015. 

In  Lake  v.  Kessel,  64  App.  Div.  640,  72 
N.  Y.  Supp.  311,  where  a  statute  forbids 
the  appointment  as  guardian  ad  litem  of 
one  who  is  connected  in  business  with  a 
counsel  or  attorney  of  the  adverse  party,  • 
one  who  was  at  the  time  of  his  appointment 
in  partition  proceedings  a  clerk  in  the 
office  of  the  plaintiff's  attorney  was  an 
improper  person  to  act  as  such  guardian  ad 
litem,  and  his  appointment  was  sufficient 
ground  for  relieving  the  purchaser  at  the 
sale  from  his  purchase. 

But  in  Parish  v.  Parish,  175  N.  Y.  181, 
C7  N.  E.  298,  reversing  77  App.  Div.  267, 
78  N.  Y.  Supp.  1089,  where  in  partition 
proceedings  the  court  improperly  appoint- 
ed as  guardian  ad  litem,  for  infants  a  per- 
son who  was  connected  in  business  with  the 
attorney  for  the  adverse  party,  it  was  held 
that  the  judgment  could  be  attacked  only 
directly  by  appeal  or  motion  to  set  the 
order  aside,  and  such  appointment  is  not 
ground,  where  the  proceeding  appears  reg- 
ular on  its  face,  for  relieving  the  pur- 
chaser from  his  purchase;  the  court  not 
being  deprived  of  its  jurisdiction  nor  its 
judgment  rendered  void  by  the  error  of 
judgment  in  making  the  appointment. 

In  Ralston  v.  Lahee,  8  Iowa,  17,  17  Am. 
Dec.  291,  it  was  held  that  the  mere  fact 
that  a  guardian  ad  litem  was  interested  in 
part  of  the  property  adversely  to  his  ward 
was  not  sucti  conclusive  evidence  of  fraud 
as  to  authorize  setting  aside  the  decree, 
in  the  absence  of  a  showing  that  he  made 
use  of  his  position  to  work  some  injury  to 
the  interest  of  the  infant,  » 
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Mr.  Edward  A.  Brannon,  with  Mr. 
Edward  G.  Smith,  for  appellant: 

Jurisdiction  over  the  person  of  an  infant 
is  not  obtained  by  service  of  process,  but 
only  by  the  appointment  of  a  proper  guard- 
ian ad  litem  and  his  acceptance  thereof. 

10  Enc.  PI.  &  Pr.  p.  698,  note  4;  Alexan- 
der V.  Davis,  42  W.  Va.  465,  26  S.  E.  291; 
Eakin  v.  Hawkins,  52  W.  Va.  126,  43  S.  E. 
211;  Hull  V.  Hull,  26  W.  Va.  1;  Whitney 
V.  Porter,  23  111.  445;  Bloom  v.  Burdick,  1 
Hill,  130.  37  Am.  Dec.  299^  Foot  v.  Stevens, 
17  Wend.  483;  Hart  v.  Seixas,  21  Wend. 
40 ;  Messinger  v.  Kinner,  4  Binn.  97 ;  Smith 
V.  Rice,  11  Mass.  507;  Proctor  v.  Newhall, 
17  Mass.  81;  Thatcher  v.  Powell,  6  Wheat. 
119,  5  L.  ed.  221;  Rea  v.  M'Eachron,  13 
Wend.  465,  28  Am.  Dec.  471;  Schneider  v. 
McFarland,  2  N.  Y.  459;  Roche  v.  Waters 
(Md.)  18  Atl.  866;  Eatman  v.  Eatman,  82 
Ala.  223,  2  So.  729. 

Service  upon  the  person  designated  by 
law,  if  his  interest  conflicts  with  the  inter- 
est of  the  defendant,  confers  no  jurisdiction. 

Eakin  v.  Hawkins,  52  W.  Va.  130,  43  S. 
E.  21t;  Collins  v.  Smith,  1  Head,  251; 
Lefevre  v.  Lara  way,  22  Barb.  167;  Damouth 
V.  Klock,  29  Mich.  290;  Hemmer  v.  Wolfer, 
124  111.  436,  16  N.  E.  652;  St.  Louis  &  S. 
Coal  &  Min.  Co.  v.  Edwards,  103  111.  472; 
St.  Louis  &  S.  Coal  &  Min.  Co.  v.  Sandoval 
Coal  &  Min.  Co.  Ill  111.  32;  George  v.  Amer- 
ican  Ginning  Co.  46  S.  C.  1,  32  L.RA.  764, 
57  Am.  St.  Rep.  671,  24  S.  E.  41;  Rehm 
V.  German  Ins.  &  Sav.  Inst.  125  Ind.  135, 

25  N.  E.  173;  Bray  v.  Church  of  St.  Brandon, 
39  Minn.  390,  40  N.  W.  518;  Buck  v.  Ash- 
uelot  Mfg.  Co.  4  Allen,  357;  White  House 
Mountain  Gold  Min.  Co.  v.  Powell,  30  Colo. 
397,  70  Pac.  679. 

Even  if  jurisdiction  had  been  acquired,  it 
was  destroyed  by  the  subsequent  appoint- 
ment as  guardian  ad  litem  to  the  infant, 
of  a  person  whose  interest  conflicts  with 
his  ward's. 

Windsor  v.  McVeigh,  93  U.  S.  274,  23  L. 
ed.  914. 

Want  of  jurisdiction  of  the  person  not 
appearing  on  the  face  of  the  record  may  be 
shown  by  evidence  dehors  the  record,  in 
either  a  direct  or  collateral  proceeding. 

1  Black,  Judgm.  §  170,  p.  195;  Thompson 
V.  Whitman,  18  Wall.  457,  21  L.  ed.  897; 
Fisher  v.  March,  26  Gratt.  765;  Bowler  v. 
Huston,  30  Gratt.  266,  32  Am.  Rep.  673; 
Peck  V.  Chambers,  44  W.  Va.  270,  28  S.  E. 
705;  Alderson,  Judicial  Writs  &  Process, 
§  197;  Pennoyer  v.  Neff,  95  U.  S.  714,  24 
L.  ed.  565;  Freeman,  Judgm.  §  133,  pp.  248, 
249;   Ferguson  v.  Crawford,  70  N.  Y.  253, 

26  Am.  Rep.  589;  Slingluflf  v.  Gainer,  49 
W.  Va.  10,  37  S.  E.  771. 

The  sale  of  an  undesignated  or  unlocated 
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part,  or  of  a  certain  number  of  acres,  out 
of  a  larger  parcel,  is  void  for  uncertainty. 

Mathews  v.  Jarrett,  20  W.  Va.  415 ;  West- 
fall  v.  Cottrill,  24  W.  Va.  763;  Chapman 
V.  Pittsburg  &  S.  R.  Co.  26  W.  Va.  299; 
Peck  V.  Mallams,  10  N.  Y.  509;  Deery  v. 
Cray,  10  Wall.  270,  19  L.  ed.  889;  Hill  v. 
Mowry,  6  Gray,  551;  Boardman  v.  Reed,  6 
Pet.  345,  8  L.  ed.  422;  Blankenship  v.  Spen- 
cer, 31  W.  Va.  510,  7  S.  E.  433;  Furbee  v. 
Furbee,  49  W.  Va.  191,  38  S.  E.  511;  Ens- 
minger  v.  Peterson,  53  W.  Va.  324,  44  S.  E. 
218;  Clemens  v.  Rannells,  34  Mo.  583. 

While  the  relation  continues,  the  fiduciary 
cannot  directly  or  through  another,  a  part- 
ner, purchase  the  trust  property,  either  of 
himself  or  the  beneficiary  or  at  a  public 
trust  or  judicial  sale  or  a  private  judicial 
sale,  and  a  fiduciary  who  violates  this  prin- 
ciple must  return  the  property  or  the  proiit. 

Underbill,  Tr.  &  Trustees,  4th  ed.  p.  447, 
Div.  5,  chap.  1,  art.  70;  Miller  v.  Holcombe, 
9  Gratt.  665;  Newcomb  v.  Brooks,  16  W. 
Va.  32;  Reilly  v.  Oglebay,  25  W.  Va.  36; 
Feamster  v.  Feamster,  35  W.  Va.  1,  13  S. 
E.  53;  Story,  Eq.  Jur.  §§  321,  322;  Adams, 
Eq.  160. 

The  relation  of  a  guardian  ad  litem  to 
his  ward  and  his  ward's  property  is  one  of 
trust  and  confidence. 

Andrews  v.  Hall,  15  Ala.  85;  Edsall  ▼. 
Vandemark,  39  Barb.  589 ;  Garman  v.  KauflT- 
man,  3  Lane.  L.  Rev.  321 ;  Sprague  v. 
Beamer,  45  111.  App.  17;  Colgate  v.  Colgate, 
23  N.  J.  Eq.  372;  Yourie  v.  Nelson,  1  Tenn. 
Ch.  614;  Pollock  v.  Buie,  43  Miss.  140; 
Hannum  v.  Wallace,  9  Humph.  129;  Le 
Bourgeoise  v.  McNamara,  10  Mo.  App.  116; 
Lemmon  v.  Herbert,  92  Va.  653,  24  S.  E. 
249;  Baltimore  &  O.  R.  Co.  v.  Fitzpatrick, 
36  Md.  619;  0*Donnell  v.  Broad,  2  Pa.  Dist. 
R.  84;  Haddock  v.  Planters'  Bank,  66  Ga. 
496;  Burrus  v.  Burrus,  56  Miss.  92;  Lefevre 
V.  Laraway,  22  Barb.  175;  Crotty  v.  Eagle, 
35  W.  Va.  143,  13  S.  E.  69;  Isaacs  v.  Boyd, 
5  Port.  (Ala.)  393;  Holker  v.  Parker,  7 
Cranch,  436,  3  L.  ed.  396;  Newcomb  ▼. 
Brooks,  supra;  Koch  v.  LeFrois,  61  Hun, 
205,  15  N.  Y.  Supp.  928;  Banta  v.  Calhoon, 
2  A.  K.  Marsh.  166;  Reed  v.  Reed,  46  Hun, 
212,  13  N.  Y.  Civ.  Proc.  Rep.  109;  Spelman 
V.  Terry,  74  N.  Y.  448;  Collins  v.  Smith, 
1  Head,  251. 

Complainant  is  not  barred  by  laches,  be- 
cause he  is  still  in  possession,  and  the  pur- 
chaser never  took  actual  possession. 

Gillespie  v.  Bailey,  12  W.  Va.  70,  29  Am. 
Rep.  445;  "Waldron  v.  Harvey,  54  W.  Va. 
608,  102  Am.  St.  Rep,  959,  46  S.  E.  603; 
State  V.  Sponaugle,  45  W.  Va.  415,  43 
LJR A..  727,  32  S.  E.  283 ;  Mullina  v.  Shrews- 
bury, 60  W.  Va.  694,  55  S.  E.  736;  Nutter 
V.  Brown,  51  W.  Va.  598,  42  S.  E.  661. 
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Mr.  W.  Scott,  for  appellee  Brown: 

The  court  bad  jurisdiction  over  the  sub- 
ject-matter, and  under  the  statute,  even  if 
Brown  was  not  a  proper  party  to  be  ap- 
pointed guardian  ad  litem, 

Stewart  v.  Tennant,  52  W.  Va.  568,  44 
S.  £.  223. 

The  irregular  appointment  of  a  guardian 
ad  litem  for  an  infant  defendant  does  not 
render  the  judgment  void. 

17  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1071; 
Hansford  v.  Tate,  CI  W.  Va.  207,  56  S.  E. 
372;  Ferrell  v.  Ferrell,  53  W.  Va.  519,  44 
S.  E.  187;  Freeman,  Void  Judicial  Sales, 
§§  19a,  20. 

Complainant  was  barred  by  laches. 

Clarke  v.  Hart,  6  H.  L.  Cas.  633;  Cranmer 
▼.  McSwords,  24  W.  Va.  594;  18  Am.  & 
Eng.  Enc.  Law,  2  ed.  p.  114;  Harper  v. 
Combs,  61  W.  Va.  504,  56  S.  E.  902;  Whit- 
taker  V.  Southwest  Virginia  Improv.  Co.  34 
W.  Va.  217,  12  S.  E.  507;  Heavener  v.  God- 
frey, 3  W.  Va.  426;  Bates  v.  Swiger,  40  W. 
Va.  420,  21  S.  E.  874;  Norfolk  &  W.  R.  Co. 
▼.  Perdue,  40  W.  Va.  442,  21  S.  E.  755; 
Williampon  v.  Jones,  39  W.  Va.  231,  25 
L.R.A.  222,  19  S.  E.  436;  Dunfee  v.  Childs, 
59  W.  Va.  252,  53  S.  E.  209;  Phillips  v. 
Piney  Coal  Co.  53  W.  Va.  547,  97  Am.  St. 
Rep.  1040,  44  S.  E.  774;  Bailey  v.  Calfee, 
49  W.  Va.  630,  39  S.  E.  642;  Hale  v.  Cole, 
31  W.  Va.  576,  8  S.  E.  516;  Trader  v.  Jar- 
vis,  23  W.  Va.  100;  Curlett  v.  Newman,  30 
W.  Va.  182,  3  S.  E.  578;  Williams  v.  Max- 
well, 45  W.  Va.  297,  31  S.  E.  909;  Shields 
▼.  Tarleton,  48  W.  Va.  343,  37  8.  E.  589. 

Messrs.  Davis  A  Davis  and  Osman  £. 
Swartx  for  other  appellees. 

Robinson,  J.,  delivered  the  opinion  of 
the  court: 

The  coal  under  the  land  of  William  6. 
Plant  was  sold  by  his  guardian.  Dexter  6. 
Fittro,  while  Plant  was  yet  an  infant.  This 
sale  of  his  coal  was  made  under  the  au- 
thority of  a  decree  in  a  suit  which  the 
^ardian  instituted  for  the  procurement  of 
that  authority.  Plant  was  sixteen  rears  of 
age  at  the  institution  of  the  proceedings 
leading  to  a  decree  to  sell.  A  guardian 
<id  litem  was  appointed  for  him,  in  the  per- 
son of  John  W.  Brown.  This  guardian  ad 
litem  answered  in  the  cause  on  behalf  of 
the  infant,  responding  that  it  would  be  to 
the  infant's  interest  to  make  sale  of  the 
coal  and  invest  the  proceeds.  Plant  also 
answered    in    person,    to    the    same    effect. 

Depositions  tending  to  establish  the  pro- 
priety of  the  sale  were  taken  and  read  in 
the  cause.  The  guardian,  Fittro,  more  than 
two  vears  after  the  date  of  the  decree 
authorizing  him  to  sell  the  coal  of  his  ward, 
reported  to  the  court  that  he  had  made  sale 
to  Beeson  H.  Brown  at  the  price  of  $19  per 
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acre.  Thereupon  the  court  confirmed  the 
sale  and  directed  a  deed  to  be  made  by  the 
guardian  to  the  purchaser.  This  purchaser 
was  the  brother  and  business  partner  of 
John  W.  Brown,  who  had  represented  the 
infant  as  guardian  ad  litem,  A  deed  was 
made  by  Fittro,  guardian,  in  pursuance  of 
the  decree  of  confirmation,  the  day  next 
ensuing  the  entry  of  that  decree.  Two  days 
previously,  however — that  is,  one  day  before 
the  confirmation  of  the  sale — ^Beeson  H. 
Brown,  the  purchaser,  John  W.  Brown,  the 
guardian  ad  litem,  and  one  Smith,  styling 
themselves  partners  as  "Smith,  Brown,  & 
Co.,"  included  the  Plant  coal  in  a  convey- 
ance of  a  large  territory  of  coal  in  the  same 
vicinity  made  to  Pennsylvania  parties.  This 
conveyance  was  made  for  a  gross  sum  by 
the  partners  we  have  mentioned  and  another 
person.  No  other  conveyance  by  Beeson  H. 
Brown  of  the  Plant  coal  to  anyone  appears. 
So  it  seems  that,  at  the  time  of  the  decree 
confirming  sale  to  Beeson  H.  Brown,  his 
brother,  John  W.  Brown,  the  guardian  ad 
litem,  had  an  interest  in  the  purchase  of 
the  infant's  coal.  Title  to  the  large  terri- 
tory of  coal,  in  which  Plant's  coal  was  in- 
cluded, conveyed  to  the  Pennsylvania  par- 
ties, has  since  passed  by  several  interme- 
diate conveyances  to  the  Chieftain  Coal 
Company.  This  company  took  title  in  1902. 
Plant  reached  his  majority  nearly  nine  years 
before  that  time,  married  soon  after  be- 
coming of  age,  settled  on  the  land  overlying 
the  coal  which  he  had  owned,  and  continued 
to  own  the  land  and  reside  upon  it  until 
the  date  we  have  stated.  Soon  after  the 
coal  company  became  interested  in  the  prop- 
erty, the  presence  of  surveyors  on  the  land 
caused  Plant  to  make  an  inspection  of  the 
public  records,  and  thereby  to  find  that 
John  W.  Brown,  his  guardian  ad  litem  in 
the  suit  which  devested  him  of  title  to  his 
coal,  was  interested  in  the  purchase  of  that 
coal  by  Brown's  brother.  The  deed  to  the 
Pennsylvania  parties  by  Smith,  Brown,  & 
Co.  and  another,  disclosing  this  fact,  made, 
indeed,  before  confirmation  of  the  sale  of 
Plant's  coal,  was  recorded  a  few  months 
after  its  date.  For  nine  years  it  had  been 
open  to  the  public 

Plant,  upon  ascertaining  in  1902  the  in- 
terest of  his  guardian  ad  litem  in  the  pur- 
chase of  his  coal,  very  soon  instituted  his 
suit  in  equity  £(eeking  to  annul  the  decrees 
of  sale  and  confirmation  in  relation  to  the 
coal  sold  on  his  behalf  and  the  deed  made 
by  his  guardian  in  pursuance  thereof,  and 
praying  that  his  title  to  the  coal  be  quieted, 
and  that  he  have  general  relief.  He  alleged, 
in  substance:  That  his  guardian  and  the 
guardian  ad  litem  appointed  for  him  col- 
luded in  depriving  him  of  his  coal  property; 
that  John  W.  Brown  and  his  partners  were 
3C 
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receiving  $30  per  acre  for  the  coal,  when  his 
guardian  ad  litem,  the  same  Brown,  permit- 
ted the  court  to  confirm  a  sale  to  Brown's 
brother  at  $19  per  acre;  that  this  fact  ap- 
pears by  the  deed  miade  to  the  Pennsylvania 
parties,  of  which  he  knew  nothing  until  a 
time  shortly  prior  to  the  institution  of  his 
suit;  that  he  knew  nothing  of  the  sale  of 
his  coal  by  the  court  proceedings .  and  the 
deed  of  Fittro,  his  guardian,  or  of  the  in- 
terest of  his  guardian  ad  litem  in  the  sale 
and  piurchase,  until  his  examination  of  the 
records  briefly  previous  to  the  institution  of 
his  suit;  and  that  he  had,  until  that  time, 
been  in  total  ignorance  of  the  fraud  and 
wrongs  in  the  premises.  Constructive  notice 
to  the  purchasers  subsequent  to  date,  of  Bee- 
son  H.  Brown's  deed  from  the  guardian  was 
alleged.  Many  documentary  exhibits  were 
filed  with  the  bill,  embracing  the  title  deeds 
in  question  and  the  record  of  the  suit  by 
which  Plant's  coal  had  been  sold.  Further 
particulars  of  allegations  in  the  bill  need 
not  now  be  stated.  We  may  hereinafter 
refer  to  some  of  them  if  necessary  to  un- 
derstanding and  decision.  The  court,  upon 
demurrers,  dismissed  Plant's  original  and 
amended  bills,  except  in  so  far  as  a  reforma- 
tion of  the  deed  of  the  guardian  to  Beeson 
H.  Brown  was  justified  because  of  that 
deed's  variance  from  the  decree  authorizing 
its  execution.  A  reformation  of  that  deed 
to  the  extent  that  it  departed  from  the 
decree  was  made.  From  the  decree  of  dis- 
missal. Plant  has  appealed. 

It  is  submitted  that  the  court  did  not 
have  jurisdiction  of  the  person  of  the  infant, 
because  of  the  interest  of  the  guardian  ad 
litem  who  represented  him;  but  there  was 
a  guardian  ad  litem  appointed.  He  accepted 
the  trust  and  filed  an  answer.  The  infant 
appeared  in  person  and  answered.  The  nec- 
essary parties  were  before  the  court.  The 
decrees  may  be  voidable  because  of  fraud 
practised  on  the  rights  of  the  infant  by 
collusion  of  the  guardian  and  guardian  ad 
litem  or  the  interest  of  the  latter  in  the 
purchase;  but  they  are  not  absolutely  void 
for  want  of  the  court's  jurisdiction  in  such 
a  case.  That  very  jurisdiction  thus  acquired 
may  have  been  the  avenue  of  fraud,  for 
which  the  decrees  may  be  avoided.  Avoid- 
ance of  the  decrees  for  fraud  is  quite  differ- 
ent from  avoidance  of  them  for  want  of 
jurisdiction.  There  was  that  character  of 
notice  to  the  infant  which  the  law  requires 
in  such  suits.  The  court  had  cognizance  of 
that  class  of  cases  of  which  the  suit  was 
one.  The  fact  that  the  infant's  rights  may 
not  have  been  well  repreaented  by  the 
guardian  ad  litem  does  not  argue  that  he 
had  no  guardian  ad  litem.  The  court  had 
power  to  hear  and  determine  the  cause. 
This  power  is  the  test  of  jurisdiction.  Sper- 
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ry  V.  Sanders,  50  W.  Va.  70,  40  S.  E.  327; 
Lemmon  v.  Herbert,  92  Va.  653,  24  S.  E. 
249.  There  was  due  process  of  law.  The 
record  shows  jurisdiction.  "The  record  is 
conclusively  presumed  to  speak  the  truth, 
and  can  be  tried  only  by  inspection.  This 
results  from  the  power  of  the  court  to  pass 
upon  every  question  which  arises  in  the 
cause,  including  the  facts  necessary  to  the 
exercise  of  its  jurisdiction,  and  as  to  which 
therefore  its  judgment,  unless  obtained  by 
fraud  or  collusion,  is  binding,  until  reversed, 
on  every  other  court."  Wilcher  v.  Robert- 
son, 78  Va.  602;  Black,  Judgm.  §  273. 

It  is  said  that  the  bill  submitted  to  the 
court  for  sale  only  a  7- foot  vein  of  bitumi- 
nous coal,  and  that  therefore  the  court  had 
not  jurisdiction  to  decree  a  sale  of  all  the 
coal  underlying  the  tract,  as  it  did.  It 
suffices,  however,  to  say  that  the  bill  plainly 
warrants  a  decree  for  the  sale  of  all  tho 
coal.  Reasonably,  no  other  interpretation 
can  be  given  to  the  complete  context  of  the 
bill. 

It  is  contended  that  the  judicial  sale  of 
the  coal  is  void  for  uncertainty  in  descrip- 
tion; that  an  undesignated  part  of  a  larger 
tract  was  sold.  This  contention  is  based, 
we  find,  upon  the  want  of  specific  designa- 
tion of  the  reservations  of  1  acre  under  the 
house  and  2  other  acres.  That  the  reserva- 
tions are  not  specifically  described  does  not 
make  it  impossible  to  locate  the  tract  sold. 
There  is  reasonably  specific  description  of 
the  outside  boundaries  of  the  coal  in  the 
papers  of  the  suit  by  which  it  was  sold.  It 
is  not  the  tract  of  coal  sold  that  is  wanting 
in  designation;  but  the  lack  in  this  par- 
ticular is  only  as  to  the  reservations  there- 
in. The  tract  sold  is  sufficiently  designated ; 
the  reservations  may  not  be.  The  conten- 
tion is  not  tenable. 

Were  the  decrees  not  absolute  against 
Plant  until,  after  becoming  of  age,  he  was 
summoned  to  show  cause  against  them? 
The  point  is  made  that  they  were  merely 
"unless"  decrees  until  made  absolute  by 
summons  to  show  cause  against  them,  and 
that  therefore,  never  having  been  made  ab- 
solute. Plant,  at  this  late  day,  is  not  bound 
by  them ;  that  he  can,  indeed,  still  show  any 
cause  whatsoever  against  them.  We  shall 
not  here  review  the  learning  upon  the  sub- 
ject of  the  necessity  of  giving  an  infant  a 
day  after  reaching  majority  to  show  cause 
against  a  decree,  decide  in  what  cases  such 
saving  applies,  and  in  that  connection  inter- 
pret and  construe  the  statute  which  gives 
an  infant  the  right  to  show  cause  against 
a  decree  within  six  months  after  he  becomes 
of  age,  in  proper  cases,  whether  a  day  Is 
reserved  in  the  decree  or  not.  Code  1899, 
chap.  132,  §  7  (Code  1906,  §  4002),  These 
•considerations  do  not  arise  for  our  decision. 
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Indeed,  it  may  be  that  an  infant  is  entitled 
to  no  day  to  show  cause  against  a  decree 
making  sale  of  his  lands  in  a  suit  or  pro- 
ceeding by  his  guardian  to  change  the  char- 
acter and  investment  of  his  estate.  Parker 
y.  McCoy,  10  Gratt.  594.  But  this  question 
is  precluded  from  answer  here.  Even  if,  in 
any  case,  such  day  is  necessary  to  be  given, 
after  the  expiration  of  that  day  fraud  or 
collusion  may  be  shown  to  avoid  the  decree. 
A  failure  to  take  advantage  of  such  day 
in  cases  to  which  it  applies  bars  only  the 
showing  of  error,  or  the  presenting  of  a 
rehearing.  If  thereafter  the  party  becomes 
cognizant  of  fraud  which  will  avoid  the 
decree,  it  may  be  shown  by  original  bill, 
as  in  the  case  before  us.  Fraud  may  be  at- 
tacked at  any  time,  if  there  has  been  dili- 
gence in  discovering  it  and  promptness  in 
proceeding  to  attack  it;  and  herein  arises 
directly  the  distinction  which  makes  the 
question  of  the  application  to  this  case  of 
a  day  to  show  cause  against  the  decree 
wholly  foreign  to  proper  consideration. 
Plant's  bill  is  based  on  fraud.  On  that 
alone  he  seeks  to  avoid  the  decrees.  It  is 
not  based  on  the  showing  of  error  or  on  the 
submitting  of  new  matter.  He  does  men- 
tion alleged  irregularities  in  the  suit  to 
sell  his  land;  but,  as  we  view  it,  he  does 
this  only  by  way  of  presenting  the  real 
ground  of  his  complaint, — that  is,  fraud. 
The  irregularities,  if  any,  are  the  result 
of  fraud,  it  is  shown.  The  gist  of  Plant's 
complaint  is  fraud,  nothing  else.  Really, 
the  points  of  want  of  jurisdiction,  which  we 
have  hereinbefore  considered,  grow  out  of 
and  are  interwoven  with  the  fraud  relied 
upon;  and,  since  fraud  may  be  shown 
against  the  standing  of  decrees,  without 
reference  to  the  giving  of  a  day  to  show 
cause,  the  consideration  of  the  effect  of 
saving  a  day  and  of  the  fact  that  the  de- 
crees have  never  been  made  absolute,  if 
they  were  not  originally  so,  has  nothing  to 
do  witi  this  case.  Plant,  if  he  excuses  his 
delay  in  proceeding,  may  attack  the  decrees 
for  fraud,  as  he  does.  Since  he  yet  has  his 
day  to  show  cause  upon  the  ground  of  that 
which  he  presents,  what  has  the  question 
of  "unless"  decrees  to  do  with  this  case? 
He  is  still  entertained  for  the  cause  upon 
which  he  relies. 

The  interest  of  the  guardian  ad  litem  in 
the  purchase  rendered  tne  sale  of  Plant's 
coal  voidable.  If  attacked  in  time,  the  ti- 
tles of  subsequent  purchasers  for  value  who 
bad  notice  of  this  fact  must  fall.  If  pur- 
chasers of  that  character  had  no  notice,  and 
therefore  their  rights  are  not  affected,  still 
the  guardian  ad  litem  must  account  for 
profits  that  went  into  his  hands  from  the 
infant's  estate  by  the  purchase  in  which 
he  was  interested.  He  must  account  as  a 
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trustee.  A  guardian  ad  litem  is  a  fiduciary. 
It  is  the  duty  of  a  guardian  ad  litems  in 
such  case  as  this  ohe,  to  see  that  the  infant 
is  protected  in  the  sale  of  his  property.  He 
cannot  speculate  on  the  property  as  to 
which  he  is  enjoined  to  protect  the  infant. 
Out  of  caution  to  the  rights  of  the  infant, 
the  law  does  not  allow  the  guardian  ad 
litem  to  purchase  the  property  sold,  even  at 
adequate  value.  Newcomb  v.  Brooks,  16  W. 
Va.  32.  The  sale  is  voidable  if  he  has  the 
least  interest  in  the  purchase.  That  inter- 
est is  inconsistent  with  his  duty  in  the 
premises.  He  cannot  buy  in  the  name  of 
another.  The  same  rule  applies  to  him  as 
to  any  other  fiduciary  or  person  holding 
trust  relation,  and  this  court  has  specifi- 
cally held :  "When  a  commissioner  appointed 
by  a  decree  in  a  suit  in  equity  to  sell 
land  becomes  himself  the  purchaser,  the 
purchase  is  voidable  at  the  election  of  any 
party  interested  in  the  land  sold.  And  the 
law  is  the  same  where  the  purchase  is  made 
nominally  by  a  third  person,  who  is  re- 
ported by  the  commissioner  to  the  court  as 
the  purchaser,  but  who  really  purchased  for 
the  commissioner  and  conveyed  the  land  to 
him  after  the  purchase  as  reported  had  been 
confirmed."  Winans  v.  Winans,  22  W.  Va. 
679. 

The  bill  presents  a  case  of  fraud  sufficient 
to  set  aside  the  decrees  if  the  rights  of  bona 
fide  purchasers  for  value,  without  notice, 
have  not  vested,  or,  if  such  rights  have  vest- 
ed, to  cause  an  accounting  by  the  guardian 
ad  litem.  But  does  the  bill  sufficiently 
negative  the  laches  of  Plant  in  not  earlier 
seeking  his  rights  in  the  premises?  If  no 
excuse  for  the  long  delay  of  nine  years 
appears,  he  cannot  now  be  heard.  Equity 
aids. only  the  vigilant.  Does  Plant  show  by 
the  averments  of  his  bill  that  this  maxim 
does  not  I^bt  him  ?  He  does  assert  his  total 
ignorance  of  the  fraud  until  shortly  prior 
to  his  beginning  suit.  No  means  of  conceal- 
ment is  averred  in  the  bill,  except  that 
which  is  plainly  refuted  by  the  exhibit 
therewith  of  the  record  of  the  suit  in  which 
the  coal  was  sold.  Plant  avers  that  he 
knew  nothing  of  the  sale  of  his  coal  at  any 
time  prior  to  1902,  or  of  the  proceedings  to 
sell ;  but  he  exhibits  the  record  of  those  pro- 
ceedings, showing  that  he  answered  there- 
in, under  oath,  when  sixteen  years  of  age. 
He  disclosed  in  that  answer  full  knowledge 
of  what  was  going  on  at  the  time.  His 
coming  of  age,  in  fact  or  in  law,  did  not 
make  him  dumb  as  to  this  fact.  Therefore 
his  bill  shows  that  he  did  know  when  he 
reached  his  majority  that  he  once  had  title 
to  the  coal  underlying  his  land,  and  that 
theretofore  his  guardian  had  filed  a  suit  to 
sell  same.  So,  notwithstanding  his  allega- 
tion of  total  ignorance  in  the  bill,  he  nega- 
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tives  that  statement  by  making  the  record 
of  the  suit  a  part  of  the  bill.  He  avers  no 
deception,  or  other  cause,  which  could 
change  or  divert  this  knowledge  which  he 
must  have  had  upon  reaching  full  age.  He 
ilearly  shows  that  he  must  have  known  at 
the  age  of  twenty-one  years  that  his  coal 
had  been  involved  in  a  suit  for  its  sale. 
Ivnowing  this,  why  did  he  not,  when  he  be- 
came his  own  man,  promptly  investigate  his 
rights  to  the  coal?  A  diligent  and  prudent 
man  then  would  have  reasoned:  "I  had 
coal  under  this  land.  There  was  a  proceed- 
ing by  my  guardian  to  sell  it  while  I  was 
yet  under  age.  I  know  this  because  I  per- 
sonally made  a  sworn  answer  therein.  Who 
got  my  coal  by  that  proceeding?  Who 
owns  it  now?  What  rights  to  it  has 
he?  Where  can  I  find  all  this?  On 
the  county  records.  I  shall  inspect  them 
at  once."  Yet  Plant  simply  says  he 
was  ignorant  all  along,  before  man- 
hood and  after.  Does  the  law  excuse  such 
ignorance?  It  would  seem  to  be  not  igno- 
rance, but  forgetfulness,  since  he  once 
knew.  Does  equity  excuse  such  lack  of 
diligence?  Then  Plant  shows  that  his 
guardian,  Fittro,  settled  with  him  and  paid 
to  him  a  large  sum  of  money  when  he  be- 
came twenty-one  years  of  age.  Did  he 
make  inquiry  then  as  to  the  source  of  this 
money?  Reason  and  prudence  would  de- 
mand that  he  do  so. 

From  the  averments  of  the  bill,  we  must 
assume  this  money  to  have  included  the 
proceeds  of  the  coal  sale.  He  does  not  say 
that  his  guardian  retained  or  secreted  from 
him  those  proceeds.  Plainly  he  shows  that 
upon  reaching  manhood  he  had  full  knowl- 
edge, or  at  least  should  have  had,  of  the 
fact  that  his  coal  had  been  sold  while  he 
was  a  minor.  Why  did  he  not  investigate? 
The  law  required  him  to  investigate.  His 
failure  so  to  do  he  does  not  explain.  He 
would  have  us  believe  that  it  was  years  after- 
wards that  he  first  obtained  knowledge  that 
his  guardian  had  sold  his  coal,  being  then 
put  on  inquiry  by  the  presence  of  surveyors. 
He  says  he  went  immediately  to  the  rec- 
ords. This  was  indeed  a  natural  thing  to 
do;  but,  because  it  was  so  natural  and  sensi- 
ble a  thing  to  do,  the  law  required  him  to 
do  it  years  before,  since  he  had  the  same 
knowledge  of  the  coal  when  he  became  of 
age  that  he  had  nine  years  afterwards,  when 
the  surveyors  came  on  his  land.  And  it 
must  be  in  good  sense  assumed  that  the 
result  of  such  earlier  investigation  of  the 
records  would  have  produced  the  same 
result  that  it  did  in  after  years;  that  is,  to 
disclose  that  his  guardian  ad  litem  had 
been  interested  in  the  purchase  of  his  coal. 
The  records  showed  that  fact  at  the  earlier 
period  the  same  as  they  did  at  the  later. 
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They  did  not  change  in  this  particular.  All 
the  time,  the  deed  to  the  Pennsylvania  par* 
ties,  disclosing  John  W.  Brown's  interest  in 
the  purchase  and  sale  of  the  coal,  was  a 
part  of  those  public  records  of  the  county. 
Instead  of  concealing  his  interest,  the  guard- 
ian ad  litem  had,  by  recitals  in  a  deed 
publicly  recorded,  published  it  to  all.  In- 
deed, Plant  shows  by  his  bill,  that  for  nine 
years  he  was  wilfully  negligent  of  his 
rights;  that  he  knew  or  could  have  known 
of  them;  that  he  was  not  aroused  to  activ- 
ity to  protect  his  rights  until  the  rigliis 
of  others  had  vested  by  reason  of  his  in- 
activity and  acquiescence.  Upon  such  show- 
ing, his  bill  cannot  stand.  His  excuses  for 
delay  are  not  such  as  take  hold  of  th<3 
conscience  of  the  chancellor  and  make  it 
inequitable  to  interpose  the  bar.  He  stood 
idly  by  and  allowed  rights  of  others  to  vest. 
He  is  bound  by  such  evident  acquiescence. 
It  must  be  so  in  the  interest  of  justice  and 
the  progress  of  human  affairs.  Where  one 
has  means  of  knowing  or  ascertaining, 
where  he  is  put  on  inquiry,  where  ordinary 
prudence  should  impel  him  to  inquire,  he 
must  do  so,  or  else  time  runs  against  him. 
Lafferty  v.  Latferty,  42  W,  Va.  783,  26  S.  E. 
262;  Thompson  v.  Whitaker  Iron  Co.  41 
W.  Va.  574,  23  S.  E.  795.  One  who  would 
repel  the  imputation  of  laches  by  showing 
ignorance  of  his  rights  must  be  without 
fault  in  remaining  in  ignorance  of  those 
rights.  Indolent  ignorance  and  indifference 
will  no  more  avail  to  prevent  the  bar  of 
laches  than  will  voluntary  ignorance.  Red- 
ford  V.  Clarke,  100  Va.  115,  40  S.  E.  630; 
Foster  v.  Mansfield,  C.  &  L.  M.  R.  Co. 
146  U.  S.  99,  36  L.  ed.  903,  13  Sup.  Ct. 
Rep.  28. 

It  is  submitted  that  laches  does  not  bar 
Plant  because  he  alleges  that  he  was  all 
along  in  possession  of  the  coal  underlying 
his  land.  He  does  say  that  he  has  had  pos- 
session of  the  coal.  Yet  he  does  not  describe 
the  character  of  that  possession.  It  would 
appear  that  he  is  simply  relying  on  such 
possession  of  the  coal  as  the  possession  of 
the  overlying  surface  gave  him.  The  pos- 
session of  the  surface  does  not  carry  with 
it  possession  of  the  coal  under  it,  where  the 
estate  in  the  coal  has  been  severed  as  to 
title.  Wallace  v.  Elm  Grove  Coal  Co.  58  W. 
Va.  449,  62  S.  E.  485,  6  A.  &  E.  Ann.  Cas. 
140;  Newman  v.  >iewman,  60  W.  Va.  371, 
7  L.R.A.(N.S.)  370,  55  S.  E.  377.  His  al- 
legation of  possession  of  the  coal  is  not 
Buflicient.  He  does  not  show  facts  distin- 
guishing his  possession  ot  the  coal  from 
his  possession  of  the  overlying  surface. 
This  coal  as  an  estate  is  severed  in  title 
from  the  land.  For  the  surface  owner  to 
aver  possession  of  coal  severed  in  title  from 
the  land,  he  must  state  that  he  has  had 
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actual  physical  poseession  of  the  coal,  apart 
from  his  possession  of  the  surface,  as  by 
operating  mines  in  the  coal.  True  it  is 
that  laches  does  not  run  against  one  assert- 
ing title  to  real  estate  which  he  has  had 
in  possession  during  the  delay  in  asserting 
his  rights  in  the  premises.  Mull  ins  v. 
Shrewsbury,  60  W.  Va.  694,  55  S.  E.  736. 
But  sufficient  averment  of  possession  of  the 
coal  by  Plant,  the  bill  does  not  contain. 

It  is,  however,  insisted  that  Brown,  the 
«^uardian  ad  litem,  must  be  charged  as  a 
trustee  for  Plant;  that  profits  came  to  his 
hands  from  his  dealings  with  the  coal, 
which  he  holds  only  in  trust  for  the  party 
he  represented.  A  case  of  that  character 
would  clearly  exist  were  it  not  for  the  lapse 
of  time  before  suit.  Such  a  trust  as  is 
disclosed  is  not  an  express  one,  but  arises 
by  implication  of  law, — a  constructive 
trust  in  fact.  This  being  true,  the  statute 
of  limitations  must  apply.  That  statute 
bars  Plant.  It  does  apply  in  cases  of  con- 
structive trusts,  but  not  as  to  express 
trusts.  Plant*s  cause  of  action  against 
Brown  for  the  money  is  one  of  concurrent 
jurisdiction.  It  is  not  purely  of  equitable 
cognizance,  as  in  the  case  of  an  express 
trust.  When  the  statute  of  limitations  is 
applicable  to  a  cause  of  action  arising  out 
of  fraud,  it  runs  from  the  perpetration  of 
the  fraud.  Thompson  v.  Whitaker  Iron  Co. 
supra.  If,  however,  there  has  been  fraud- 
ulent concealment  of  the  cause  of  action, 
it  is  otherwise.  Newberger  v.  Wells,  51  W. 
Va.  624,  42  S.  E.  625.  In  other  words,  the 
statute  begins  to  run  only  from  the  time 
when  the  wrong  was  discovered,  or  ought  to 
have  been  discovered.  19  Am.  &  Eng.  Enc. 
Law,  p.  242.  By  the  allegations  of  his  bill, 
Plant  fails  to  take  his  case  out  of  the 
statute.  He  sets  forth  a  cause  of  action 
that  by  prudence,  exercised  before  the  bar 
of  the  statute,  would  readily  have  been 
perceived   by   him. 

In  view  of  the  foregoing  conclusions,  the 
arguments  as  to  notice  alleged  to  have  been 
had  by  those  who  became  subsequent  pur- 
chasers of  the  coal  for  value  are  not  mate- 
rial. Plant's  claim  against  them  for  the 
land,  if  they  had  notice  by  the  record,  as 
is  contended,  is  stale  and  unenforceable. 
He  cannot  now  assert  himself  to  their  preju- 
dice. Plant  having  now  no  rights  against 
them,  and  his  right  to  an  accounting  by  the 
guardian  ad  litem  being  met  by  the  statute 
of  limitations,  the  dismissal  of  his  bill,  so 
fas  as  it  sought  relief  in  these  particulars, 
was  proper. 

It  is  assigned  as  cross  error  that  the 
court  should  not  have  reformed  the  deed 
to  the  extent  of  making  it  conform  to  the 
decree  by  which  it  was  directed  to  be  made. 
This  reformation  related  to  rights  in  the 
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land  which  Plant  still  owned.  By  reason 
of  his  continued  possession  of  this  land, 
laches  in  seeking  the  enforcements  of  rights 
as  to  it  cannot  be  imputed  to  him.  He  was 
entitled  to  have  the  deed  reformed  in  so 
far  as  it  pretended  to  give  rights  in  his 
land  which  the  decree  did  not  authorize. 
His  prayer  for  general  relief  entitled  him 
to  the  action  of  the  court  in  making  the 
deed  coniorm  to  the  decree.  His  bill, 
stripped  of  its  insufficiency,  made  a  case  of 
that  character.    It  made  none  other. 

The  decree,  dismissing  the  bill  except  as 
one  to  reform  the  deed,' and  retorming  the 
deed  wherein  it  was  variant  from  the  decree 
upon  which  it  was  based,  is  affirmed* 
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V. 

CHARLES  A.  SMITH  et  al. 
(—  Ky.  — ,  125  S.  W.  157.) 

New  trial  —  road  opening  —  time. 

1.  Although  failure  of  the  statute  pro- 
viding for  the  opening  of  roads,  to  author- 
ize the  countv  court  to  set  aside  a  verdict 
and  grant  a  new  trial,  does  not  prevent 
such  court  from  doing  so,  under  the  pro- 
vision of  the  statutes  governing  its  practice, 
yet  it  cannot  do  so  unless  application  is 
made  within  the  time  specified  by  the  prac- 
tice act. 

Appeal  —  efTcct  of  new  trial. 

2.  The  order  of  a  trial  court  in  setting 
aside  a  verdict  and  granting  a  new  trial 
may  be  ignored,  and  an  appeal  taken  from 
the  judgment  entered  thereon,  although  the 
new  trial  has  been  had  and  a  second  judg- 
ment reached,  if  the  appeal  is  perfected 
within  the  time  allowed  by  law  after  the 
first  judgment  is  entered. 

Damages  —  eminent  domain  —  set-off 
of  benefits. 

3.  Benefits  cannot  be  set  ofT  against  the 
consequential  injuries  to  property  a  por- 
tion of  which  is  taken  for  a  public  road, 
where  the  Constitution  requires  compensa- 
tion to  be  made  for  property  taken,  injured, 
or  destroyed. 

Same  —  method  of  fixing. 

4.  The  compensation  to  be  allowed  a  prop- 
erty owner  for  the  opening  of  a  road 
through  the  property  should,  under  a  Con- 
stitution requiring  compensation  for  prop- 
erty taken,  injured,  or  destroyed,  be  de- 
termined by  finding  the  difference  between 
the  actual  value  of  the  general  tract  im- 
mediately before,  and  the  actual  value  of 

Note. —As  to  right  to  set  off  benefits 
against  damages  in  eminent  domain  pro- 
ceedings, see  note  to  Peoria,  B.  &  C.  Trac- 
tion Co.  V.  Vance,  9  L.R.A.(N.S.)   781. 
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the  remainder  immediately  after,  the  tak- 
ing, excluding  from  consideration  any  en- 
hancement of  or  added  value  to  the  land 
not  taken,  by  reason  of  the  opening  or  use 
of  the  road. 

Costs   —   road    opening  —   liability    of 
landowner. 

5.  Where  the  statute  providing  for  the 
opening  of  roads  provides  that  the  road 
shall  be  opened  by  condemnation,  and  that 
the  sum  to  be  paid  the  owner,  and  the  cost 
of  the  procedure,  be  paid  by  applicant,  the 
landowner  cannot  be  charged  with  any  co3t 
in  the  trial  court,  although  he  may  file  ex- 
ceptions to  the  commissioner's  report,  and. 
demand  a  jury  trial. 

Appeal  —  right  to  costs. 

6.  A  landowner  who  upon  appeal  suc- 
ceeds in  increasing  the  amount  awarded  him 
in  a  road-opening  proceeding  is  entitled  to 
his  costs  in  the  appellate  court. 

(February  16,  1910.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Ohio  County 
reversing  a  judgment  of  the  County  Court 
in  their  favor  and  assessing  damages  in  a 
proceeding  to  establish  a  public  road  over 
their  land.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Glenn  &  Slnrnnerman  for  ap- 
pellants. 

Messrs.  Heavrin  &  Woodward,  for  ap- 
pellees: 

The  attempt  to  prosecute  another  remedy 
does  not  estop  a  litigant  from  exercising 
his  statutory  right  to  appeal. 

Case  V.  Ribelin,  1  J.  J.  Marsh.  29;  Breck- 
inridge V.  Coleman,  7  B.  Mon.  331;  Black- 
well"  v.  McBride,  14  Ky.  L.  Rep.  700;  Hen- 
derson &  N.  R.  Co.  V.  Dicker  son,  17  B.  Mon. 
173,  66  Am.  Dec.  148;  Morrison  v.  Beckham, 
96  Ky.  72,  27  S.  W.  868. 

Judgment  for  cost  was  properly  rendered 
against  appellant  to  the  extent  such  cost 
was  incurred  by  its  exceptions. 

Grimes  v.  March,  3  A.  K.  Marsh.  367; 
Smith  V.  Broyles,  15  B.  Mon.  461;  Pilcher 
V.  Higgins,  2  J.  J.  Marsh.  10;  Asbell  v.  Tip- 
ton, 1  B.  Mon.  300. 

Mr.  John  B.  Wilson  also  for  appellees. 

Carroll,  J.,  delivered  the  opinion  of  the 
court : 

This  appeal  is  prosecuted  from  a  judg- 
ment of  the  Ohio  circuit  court  ordering  a 
public  road  to  be  opened  over  the  lands  of 
appellants  and  others.  The  proceedings  to 
open  the  road  were  instituted  in  the  Ohio 
county  court,  and,  upon  exceptions  to  the 
commissioners*  report,  a  verdict  was  re- 
turned to  the  effect  that  the  rond  was  not 
necessary,  and  thereupon  the  court  entered 
a  judgment  dismissing  the  petition,  and 
awarding  the  landowners,  among  whom  were 
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the  appellants,  their  costs  against  the  pe- 
titioners, who  are  the  appellees  herein.  Aft- 
er this  the  petitioners  filed  grounifi^i  and 
moved  the  county  court  to  set  aside  the 
verdict  and  judgment,  and  grant  a  new 
trial,  and  this  the  county  court  did.  Upon 
a  retrial  in  the  county  court,  a  verdict  was 
returned  in  favor  of  the  establishment  of 
the  road,  and  the  court  entered  judgment  in 
accordance  with  it.  Thereafter,  the  peti- 
tioners reached  the  conclusion  that  the  court 
had  no  power  to  set  aside  the  first  verdict 
and  judgment  refusing  to  open  the  road, 
and  so  they  ignored  the  second  judgment  of 
the  county  court  ordering  the  road  to  be 
opened,  and  prosecuted  an  appeal  to  the 
circuit  court  from  the  judgment  of  the 
county  court  refusing  to  open  the  road. 
Upon  a  trial  in  the  circuit  court,  the  jury 
returned  a  verdict  assessing  damages  in 
favor  of  the  appellant  Broadway  Coal  Min- 
ing Company  at  $50  for  land  taken,  and 
$60  additional  for  fencing,  and  in  favor  of 
the  appellant  J.  L.  Southard  for  $50  for 
land  taken,  and  $50  for  additional  fenc- 
ing; thereupon  a  judgment  was  entered  di- 
recting the  payment  of  the  damages,  and 
ordering  the  road  to  be  opened  along  the 
line  reported  by  the  commissioners;  and  it 
was  further  adjudged  that  the  petitioners 
recover  of  the  Broadway  Coal  Mining  Com- 
pany and  Southard  their  costs  expended  in 
the  circuit  court  and  also  in  the  county 
court. 

The  appellants  ask  that  this  judgment  be 
reversed  and  set  aside,  first,  because  the 
petitioning  appellees  were  estopped  to  ap- 
peal from  a  judgment  of  the  county  court 
that  they  had  procured  to  be  set  aside; 
second,  because  the  court  erred  in  the  in- 
structions defining  the  damages  to  which 
the  landowners  were  entitled;  third,  because 
the  amount  awarded  for  damages  is  inade- 
quate; and,  fourth,  because  the  court  en- 
tered a  judgment  against  the  landowners  for 
the  costs  in  the  county  court  as  well  as  in 
the  circuit  court. 

The  first  question  to  be  determined  is 
whether  or  not  the  action  of  the  county 
court  in  granting  a  new  trial  setting  aside 
the  first  judgment,  again  hearing  the  case 
and  entering  a  new  judgment,  was  void. 
If  it  was,  these  various  orders  might  prop- 
erly have  been  ignored,  and  an  appeal  taken 
to  the  circuit  court  from  the  judgment  of 
the  county  court  dismissing  the  proceeding. 
On  the  other  hand,  if  the  county  court  had 
the  power  to  set  aside  the  first  judgment 
and  grant  a  new  trial,  it  follows,  as  a  mat- 
ter of  course,  that  the  second  judgment  in 
the  county  court  is  a  valid  judgment,  giving 
to  the  petitioners  all  the  relief  they  sough t^ 
and,  further,  that  no  appeal  could  be  prose- 
cuted to  the  circuit  court  from  a  judgment 
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of  the  county  court  that,  on  motion  of  the 
appellants  in  the  circuit  court,   had  been 
set  aside  in  the  county  court.    There  is  no 
provision   in   the  statute   authorizing  new 
trials  in  the  county  court  in  road  cases,  but 
§  4303  of  the  Kentucky  Statutes  (Russell's 
Stat.  §  6436)  provides  for  an  appeal  to  the 
circuit  court  from  the  decision  of  the  coun- 
ty court.     We  do  not  think,  however,  that 
the  failure  of  the  statute  to  authorize  a  new 
trial,  or  the  fact  that  it  does  make  provi- 
sion for  an  appeal,  takes  from  the  county 
court  the  right  to  grant  a  new  trial  in  a 
road   case,    if   the   application   therefor   is 
made  in  due  time.    Section  700  of  the  Civil 
Code   of  Practice   provides   that   "the   pro- 
visions   of    this    Code    shall    regulate    the 
proceedings    in   civil    actions   in   quarterly 
courts,    county   courts,    police   courts,   city 
courts,  mayor's  courts,  and  courts  of  jus- 
tices of  the  peace,  except  as  is  provided  in 
this  chapter."    In  §  714  of  the  Civil  Code 
of  Practice,  provision  is  made  for  the  grant- 
ing of  new  trials  in  quarterly  courts  and 
courts  of  justices  of  the  peace,  upon  motion 
made  within  ten  days  after  a  judgment  has 
been  rendered;  but  there  is  no  express  or 
distinct  provision  authorizing  the  granting 
of  new  trials  in  county  courts.    This  being 
so,  we  think  that  new  trials  in  the  county 
court  are  governed  by  §  340,  subd.  4,  Civ. 
Code  Prac.    Under  these  sections,  an  appli- 
cation for  new  trial  must  be  made  at  the 
term  at  which  the  decision  was  rendered, 
and,  except  for  certain  causes  not  necessary 
here  to  mention,  be  made  within  three  days 
after  the  decision  is  rendered.     And  so,  if 
the  application  for  a  new  trial  in  a  road 
case  is  not  made  within  this  time,  the  court 
loses  jurisdiction  of  the  case,  and  the  only 
remedy  of  the  complaining  party  is  by  ap- 
peal to  the  circuit  court  in  the  manner  pro- 
vided in  §  4303  of  the  Kentucky  Statutes. 
The  motion  for  a  new  trial  in  this  case  was 
not  made  within  three  days,  and  so  the  ac- 
tion of  the  court  in  setting  aside  its  judg- 
ment, as  well  as  its  subsequent  proceedings 
after  the  judgment  had  been  set  aside,  were 
void  and  properly  ignored.    It  follows  from 
this  that,  as  the  appeal  was  prosecuted  to 
the   circuit   court   in   proper   time,    it   had 
jurisdiction  to  try  the  case. 

The  court  instructed  the  jury  as  follows: 
"The  jury  will  find  from  the  evidence,  and 
state  in  their  verdict,  whether  or  not  the 
road  described  in  the  commissioners'  report 
herein,  and  shown  on  the  plat  produced  in 
evidence,  is  necessary,  and  will  be  for  the 
convenience  of  the  traveling  public,  to  en- 
able them  to  reach  either  an  established 
town,  postoffice,  or  house  of  worship;  and, 
if  they  find  from  the  evidence  that  said  road 
will  be  a  public  convenience  for  travel,  and 
is  necessary,  they  will  find  and  assess  the 
26  L.R.A.(N.S.) 


just  compensation  to  the  Broadway   Coal 
Company  and  Jack  Southard  for  their  land 
proposed  to  be  taken  for  said  public  road, 
and  any  additional  fencing  which  will  be 
thereby  rendered  necessary,  and  the  value 
of  such  fencing,  and  the  damages,  if  any. 
to  the  residue  of  their  respective  tracts  be- 
yond the  consequential  benefits  which  will 
be  derived  by  each  of  them  by  the  making  of 
the   public   road;    and   they   will   find   the 
damages,  if  any,  that  the  Broadway  Coal 
Company  and  Jack  Southard  will  sustain 
separately."     The  objection  urged  to  this 
instruction  is  that  it  allowed  the  jury  to 
set  off  against  the  damages  to  the  land  not 
actually  taken  for  the  road,  the  consequen- 
tial benefits  which  would  be  derived  by  the 
landowners  from  the  opening  and  use  of  the 
road.    To  put  it  in  another  way,  if  the  jury 
believed  from  the  evidence  that  the  land  of 
the  appellants,  other  than  that  actually  tak- 
en by  the  road,  would  be  damaged  by  its 
establishment,   they   could   set   off   against 
such    damage    the   benefits    that   the   road 
might  be  to  the  landowners.     It  is  insist- 
ed by  counsel  for  the  owners  that  they  were 
entitled  to  recover  the  full  amount  of  dam- 
ages they  suffered  by  the  opening  of  the 
road,   and  that  this  damage  included  not 
only  the  value  of  the  land  taken  and  the 
fencing  made  necessary  by  the  opening  of 
the  road,  but  the  injury  that  would  result 
to  the  remainder  of  their  land  by  the  open- 
ing of  the  road,  and  that  no  part  of  this 
damage  could  be  offset  by  any  benefits  they 
might  derive  from  its  opening.     This  con- 
tention presents  an  important  question,  and 
one  that,  so  far  as  we  are  advised,  has  not 
heretofore  been   adjudicated  in   a  case  in- 
volving the  opening  of  a  public  road.     Sec- 
tion 4292,  Ky.  Stat.,  makes  provision  for 
the  compensation  that  shall  be  allowed  to 
landowners  in  cases  like  this;   and  reads: 
".     •     .     Said   commissioners   shall   deter- 
mine and  assess  what  will  be  a  just  com- 
pensation to  each  owner  and  tenant,  if  any, 
for  the  land  proposed  to  be  taken,  and  the 
additional   fencing   which   will   be   thereby 
rendered  necessary,  and  the  value  thereof, 
and  the  damage,  if  any,  to  the  residue  of 
the   tracts   beyond   the   consequential   bene- 
fits which  will  be  derived  to  such  residue 
from  the  road.    .    .    ."    Under  this  section 
it  will  be  observed  that,  if  the  land  of  the 
owner  other  than  that  actually  taken  for 
the  road  is  damaged  by  the  taking  of  so 
much   as  may  be   necessary   for  the   road, 
he  can  only  recover  for  such  damage  the  ex- 
cess, if  any,  over  the  benefit  that  the  road 
will  be  to  the  remainder  of  his  land.     If 
the  landowner  should  be  able  to  show  that 
the  remainder  of  his  land  would  be  dam- 
aged say  $500  by  the  road,  and  the  persons 
desiring  to  open  the  road  should  be  able  to 
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establish  that  the  remainder  of  his  land 
would  be  benefited  to  the  amount  of  $500, 
he  would  not  be  entitled  to  recover  any 
damages  on  this  account.  It  will  further 
be  observed  that  the  damage,  as  well  as  the 
benefit,  is  a  question  of  fact,  to  be  deter- 
mined by  the  jury  to  whom  the  case  is  sub- 
mitted, if  exceptions  are  filed  to  the  re- 
port of  the  commissioners.  TIic  instruction 
supra  followed  the  statute,  and  so,  if  the 
statute  is  valid,  and  fixes  in  conformity  to 
the  Constitution  the  measure  of  damage  the 
lando^oier  is  entitled  to  recover,  the  instruc- 
tion is  correct.  It  will  thus  be  seen  that 
the  question  presented  is:  Does  the  statute 
fix  the  measure  of  damages  in  conformity  to 
the  Constitution? 

In  the  consideration  of  this  question,  a 
brief  review  of  the  condition  of  the  law 
prior  to  the  adoption  of  the  present  Con- 
stitution will  be  instructive  and  helpful. 
In  the  three  former  Constitutions  of  the 
state,  there  was  the  following  section:  "No 
person  shall,  for  the  same  offense,  be  twice 
put  in  jeopardy  of  his  life  or  limb,  nor  shall 
any  man's  property  be  taken  or  applied  to 
public  use  without  the  consent  of  his  rep- 
resentatives, and  without  just  compensa- 
tion being  previously  made  to  him."  Sec- 
tion 13  of  the  present  Constitution  is  in 
identically  the  same  language.  Previous  to 
the  adoption  of  the  present  Constitution, 
this  provision  had  been  often  and  uniformly 
construed,  and  we  may  assume  that  its 
meaning  was  well  understood.  In  the  early 
case  of  Sutton  v.  Louisville,  5  Dana,  28, 
the  statute  then  in  force  fixing  the  damages 
that  the  owner  might  recover  when  it  was 
proposed  to  take  his  land  for  public  use  pro- 
vided that  the  benefits  might  be  set  off 
against  the  damages.  In  holding  that  direct 
damages  could  not  be  diminished  by  prob- 
able benefits,  Chief  Justice  Robertson 
speaking  for  the  court,  said:  "The  object 
of  so  much  of  the  12th  section  of  the  10th 
article  of  the  Constitution  .  .  .  [same 
as  §  13  of  the  present  Constitution]  was 
to  secure  the  citizen  from  the  capricious 
abuse  of  the  sovereign  right  of  eminent  do- 
main. That  object  would  not  be  attained 
if  the  government,  or  persons  identified  with 
it,  and  representing  its  authority  and  in- 
terests, could  take  the  property  of  a  citizen, 
and  apply  it  to  public  use,  without  any 
other  compensation  than  an  ideal  advan- 
tage which,  in  the  opinion  of  the  party  act- 
ing, would  arise  to  the  owner  from  the  effec- 
tuation of  the  object  for  which  the  ap- 
propriation is  made.  The  public  ought  not 
to  decide  for  any  citizen  how  far,  or  wheth- 
er at  all,  he  will  be  peculiarly  benefited  by 
a  public  work  or  other  thing  for  which  his 
property  is  taken  without  his  consent.  If 
such  an  arbitrary  and  discretionary  power 
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can  be  exercised  in  such  a  case,  the  constitu- 
tional guaranty  would  be  of  little  or  no 
value,  for  it  would  be  easy  to  suppose  cases 
in  which  even  a  jury  would  decide  that  the 
construction  of  a  road,  or  the  opening  or 
improving  of  a  street  or  canal,  near  or 
through  the  land  of  another,  would  inci- 
dentally benefit  the  owner  by  its  resulting 
facilities  to  him,  or  by  a  consequential  en- 
hancement of  the  estimated  value  of  his 
property,  when,  in  his  own  opinion,  or  even 
in  fact,  considering  the  use  he  makes  and 
intends  to  make  of  it,  such  an  improvement, 
with  such  a  locality,  would  be  inconvenient 
to  him,  and  injurious  to  his  interest.  .  .  • 
Hence,  v/hen  the  property  of  one  citizen  is 
taken  without  his  consent,  for  the  use  of 
the  whole  community  of  which  he  is  a 
member,  the  Constitution  imperiously  re- 
quires, not  that  the  public  shall  decide 
whether  he  is  entitled  to  any  compensation, 
but  that  a  just  compensation  shall  be  paid 
or  secured,  and  that  compensation  implies 
the  value,  at  least,  of  the  thing  taken.  No 
citizen  can  be  compelled  to  give  his  land 
to  the  public  without  an  equivalent.  And 
what  is  that  equivalent  but  the  value  in 
money  of  the  land  surrendered  to  public 
use?  .  .  .  For  property  taken  for  public 
use  without  the  owner's  consent,  the  Con- 
stitution entitles  him  to  be  paid  in  money 
the  actual  value  of  the  property,  and  the 
actual  or  supposed  advantage  to  him  of  the 
appropriation  cannot  be  set  off  against  that 
value.'* 

In  Henderson  &  N.  R.  Co.  v.  Dickerson, 
17  B.  Mon.  173,  66  Am.  Dec.  148,  the  statute 
under  which  the  condemnation  proceedings 
were  instituted  reads:  "The  commission- 
ers, in  making  the  valuation,  shall  take  in- 
to consideration  the  loss  or  damage  which 
shall  accrue  to  the  owner  or  owners,  in  con- 
sequence of  the  land  or  right  of  way  being 
taken  or  surrendered,  and  also  the  benefit  or 
advantage  that  the  owner  or  owners  may 
receive  from  the  construction  or  establish- 
ment of  the  railroad,  or  any  branch  of  it, 
or  its  works;  and  shall  particularly  state 
the  nature  and  value  or  amount  of  each; 
and  the  excess  of  the  loss  or  damage  over 
and  above  the  benefit  and  advantage  to  the 
owner  or  owners  shall  form  the  measure  of 
valuation  of  the  said  land  or  right  of  way." 
In  the  course  of  the  opinion  the  court,  after 
approving  the  principle  laid  down  in  the 
case  of  Sutton's  heirs,  said:  "But  so  far 
as  the  foregoing  provision  tends  to  defeat 
or  render  nugatory  the  clause  in  the  Con- 
stitution which  secures  to  the  owner  a  just 
compensation  for  any  of  his  property  that 
may  be  taken  for  public  use,  which  compen- 
sation must  be  made  in  its  actual  value  in 
money,  and  not  in  benefits  and  advantages 
which  mav  be  derived  from  the  construction 
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or  establishment  of  the  railroad,  it  is  wholly 
inoperative,  and  must  be  disregarded."  In 
Elizabetbtown  &  P.  R.  Co.  y.  Helm,  8  Bush, 
681,  the  measure  of  damage  the  owner  was 
entitled  to,  and  against  which  no  benefits 
or  advantages  could  be  offset,  was  arrived 
at  "by  ascertaining  the  value  of  the  entire 
tract  of  land,  excluding  the  enhancement  re- 
sulting from  the  contemplated  improvement ; 
then  (still  excluding  this  enhancement), 
what  will  be  its  value  after  the  appropria- 
tion of  the  portion  .  .  ,  proposed  to  be 
taken.  The  difference  in  value  thus  found 
is  the  true  compensation  to  which  the  own- 
er is  entitled."  It  was  further  said  that,  if 
the  owner,  in  addition  to  the  actual  dam- 
age sustained,  seeks  indemnity  for  conse- 
quential inconvenience  or  injury,  these  pro- 
spective damages  are  to  be  considered  by  tak- 
ing a  survey  of  all  the  advantages  and  ben- 
efits which  may  be  reasonably  anticipated 
to  result  from  the  prudent  construction  and 
operation  of  the  proposed  railway,  and,  if 
the  balance  be  against  the  owner  of  the  land, 
then,  to  the  extent  that  such  balance  dimin- 
ishes its  market  value,  he  should  have  a 
judgment  on  account  of  his  incidental  dam- 
ages^ otherwise,  he  is  entitled  to  nothing. 
And  this  rule  was  followed  in  Asher  v. 
Louisville  &  N.  R.  Co.  87  Ky.  391,  8  S.  W. 
854;  Louisville  &  N.  R.  Co.  v.  Ingram,  12 
Ky.  L.  Rep.  456,  14  S.  W.  634;  West  Vir- 
ginia, P.  &  T.  R.  Co.  V.  Gibson,  94  Ky.  234, 
21  S.  W.  1055.  It  will  thus  be  seen  that  it 
was  the  well -settled  law  before  the  present 
Constitution  that  benefits  and  advantages 
could  not  be  offset  against  the  compensa- 
tion to  which  the  owner  was  entitled  for  the 
property  taken,  but  that  such  advantages 
might  be  set  off 'against  consequential  in- 
convenience or  injury;  and  that  the  word 
"taken"  was  construed  to  embrace  the  in- 
jury to  the  residue  of  the  tract  as  well  as 
that  actually  taken. 

But,  in  addition  to  §  13,  there  was  em- 
bodied in  the  present  Constitution  §  242, 
which  reads,  in  part,  that  "municipal  and 
other  corporations,  and  individuals  invest- 
ed with  the  privilege  of  taking  private  prop- 
erty for  public  use,  shall  make  just  com- 
pensation for  property  taken,  injured,  or  de- 
stroyed by  them;  which  compensation  shall 
be  paid  before  such  taking,  or  paid  or  se- 
cured, at  the  election  of  such  corporation  or 
individual,  before  such  injury  or  destruc- 
tion. .  .  ."  This  section  is  more  com- 
prehensive than  §  13,  as,  in  addition  to  pro- 
viding that  the  owner  shall  be  compensated 
for  property  taken,  it  also  declares  that  he 
shall  be  compensated  for  property  injured 
or  destroyed.  So  that,  under  the  present 
Constitution,  there  cannot  be  any  doubt  that 
the  owner  is  as  much  entitled  to  compensa- 
tion for  property  injured  or  destroyed  as  he 
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is  to  compensation  for  that  actually  taken. 
Nor  can  it  be  doubted  that  the  words  "in- 
jured or  destroyed**  were  used  advisedly, 
and  for  the  purpose  of  affording  the  owner 
full  indemnity  for  the  loss  suffered  by  him. 
While  this  constitutional  provision  does  not 
materially  depart  from  the  construction  giv- 
en by  this  court  to  the  like  provision  in 
former  Constitutions,  it  is  manifest  that  it 
was  placed  in  the  organic  law  for  the  pur- 
pose of  making  safe  and  plain  the  measure 
of  damage  the  owner  should  be  entitled  to. 
If  the  owner  could  only  recover  compensa- 
tion for  the  value  of  the  property  actually 
taken  and  proposed  to  be  occupied  by  the 
public  improvement,  in  many  instances  it 
would  fall  far  short  of  just  compensation. 
It  might  often  happen  that  the  value  of  the 
land  actually  taken  would  be  small  in  com- 
parison with  the  direct  injury  to  the  re- 
mainder of  his  property.  The  land  a  part 
of  which  it  was  proposed  to  take  might 
be  so  situated  or  surrounded  as  that  the 
taking  of  a  narrow  strip  or  small  parcel 
would  greatly  diminish  or  virtually  destroy 
the  value  of  the  remainder  of  the  tract. 
To  illustrate,  a  tract  of  land  might  be 
worth  $1,000,  and,  valued  in  proportion  to 
the  whole,  the  part  actually  taken  might 
not  be  worth  $50,  and  yet  the  taking  and 
occupancy  of  this  part  might  injure  the 
market  value  of  the  remainder  of  the  tract 
$500.  It  was  to  protect  the  owner  from 
conditions  like  this  that  provision  was  made 
to  compensate  him  for  the  injury  to  his 
property  as  well  as  the  taking  of  it.  If  it 
were  allowable  to  set  off  benefits,  the  result 
would  be  that  in  many  cases  the  landowner 
would  not  receive  adequate,  or  perhaps  any, 
compensation  for  his  property  injured  or 
destroyed.  The  jury  or  court  trying  the 
case  might  be  of  the  opinion  that  the  bene- 
fits equaled  the  damage  to  the  remainder 
of  the  tract  other  than  that  actually  tak- 
en, and  so  the  provision  of  the  Constitu- ' 
tion  intended  to  protect  the  property  of  the 
individual,  and  secure  to  him  just  com- 
pensation for  the  loss  sustained,  would  fall 
to  accomplish  its  purpose. 

The  language  of  §  242  embraces  the  tak- 
ing or  injury  of  private  property  for  pub- 
lic use  by  any  corporation  or  person.  In 
short,  whenever  a  person  or  corporation — 
municipal  or  otherwise — is  invested  with 
authority  to  take  the  property  of  the  in- 
dividual for  a  public  use,  the  compensation 
to  which  the  individual  is  entitled  must  be 
measured  by  the  same  standard,  and  in 
conformity  with  this  section.  It  makes  no 
provision  for  setting  off  the  benefits  or 
advantages  that  the  owner  may  derive  from 
the  contemplated  improvement,  against  the 
compensation  to  which  he  is  entitled  for 
the    property   taken,    injured,   or    destroyed 
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by  the  improvement.  The  owner  is  entitled, 
as  a  matter  of  right,  to  compensation  for 
the  direct  and  actual  damage  or  loss  sus- 
tained by  reason  of  the  taking  or  injury 
to  his  property,  and  this  compensation — 
which  must  be  paid  in  money — cannot  be 
diminished  by  evidence  of  benefits  that  may 
accrue  to  him  as  a  consequence  of  the  im- 
provement. If  the  prospective  benefits  or  ad- 
vantages could  be  set  off  against  the  prop- 
erty injured  or  destroyed  by  the  improve- 
ment, there  is  no  reason  why  such  benefits  or 
advantages  might  not  be  set  off  against  that 
actually  taken.  As  the  owner  is  entitled  to 
compensation  in  money  for  hi«  property  ac- 
tually taken,  so  is  he  entitled  to  compensa- 
tion in  money  for  that  injured  or  destroyed. 
As  the  owner  cannot  be  paid  in  benefits  or 
advantages  for  the  property  actually  taken, 
neither  can  he  be  so  paid  for  the  property 
injured  or  destroyed  by  the  taking.  That 
this  is  the  meaning  of  §  242  of  the  present 
Constitution,  and  the  proper  construction 
that  should  be  given  to  it,  has  in  effect  been 
announced  by  this  court  in  more  than  one 
case  decided  since  the  adoption  of  the  pres- 
ent Constitution.  Thus,  in  Henderson  v. 
McClain,  102  Ky.  402,  39  L.R.A.  349,  43 
6.  W.  700,  the  court,  after  citing  §§  13  and 
242,  said:  'The  adoption  of  this  section  [242] 
in  addition  to  the  provisions  of  §  13,  in  our 
view  undoubtedly  indicated  an  intention  to 
change  the  organic  law  of  the  state,  and  to 
abolish  the  requirement  of  direct  physical 
injury  to  the  property  in  order  to  establish 
a  claim  for  damages."  In  Paducah  v. 
Allen,  111  Ky.  361,  98  Am.  St.  Rep.  422, 
63  S.  W.  981,  the  court  said:  "A  recovery 
may  be  had  in  cases  where  private  property 
has  sustained  a  substantial  damage  by  mak- 
ing and  using  an  improvement  that  is  public 
in  its  character,  by  the  municipality,  al- 
though the  damage  shall  not  be  caused  by  a 
trespass,  or  an  actual  physical  invasion  of 
the  owner's  real  estate."  In  Richmond  & 
L.  Tump.  Co.  V.  Madison  County  Fiscal  Ct. 
114  Ky.  361,  70  S.  W.  1044,  it  is  said: 
"When  private  property  is  taken  for  public 
use,  the  owner  must  be  placed  in  as  good 
a  situation  financially  as  he  was  before  it 
was  taken.  Otherwise,  to  the  extent  that 
this  is  not  done,  his  property  has  simply 
been  confiscated  for  the  use  of  the  public." 
In  Big  Sandy  R.  Co.  v.  Dils,  120  Ky.  563^ 
87  S.  W.  310,  the  court  said:  "The  owner 
is  entitled  to  damages  by  reason  of  the  de- 
preciation in  value  of  the  land  on  account 
of  the  shape  in  which  it  may  be  left,  or  the 
situation  in  which  it  may  be  placed.  Noth- 
ing can  be  deducted  from  the  direct  dam- 
ages, which  include  the  value  of  the  strip 
taken,  the  depreciation  in  value  of  the 
residue  of  the  tract,  and  the  additional  fenc- 
ing rendered  necessary." 
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So  that  we  have  in  this  state  steadfastly 
adhered,  both  by  judicial  construction  and 
constitutional  enactment,  to  the  doctrine 
that  just  compensation  means  compensation 
in  money,  and  that  neither  against  damages 
that  may  be  assessed  for  the  land  actually 
taken  by  the  improvement,  nor  against  the 
direct  injury  to  the  residue  of  the  tract,  can 
any  prospective  benefits  or  advantages  be 
set  off.  In  so  holding,  this  court  has  laid 
down  a  rule  at  variance  with  that  prevailing 
in  many  jurisdictions,  but  in  our  opinion, 
after  a  f ull>  and  careful  consideration  of  the 
question,  it  is  sound  in  principle.  It  is 
everywhere  recognized  that  the  individual 
cannot  be  compelled,  by  the  exercise  of  the 
power  of  eminent  domain,  to  surrender  any 
part  of  his  land,  however  insignificant  or 
trifling  in  value  it  may  be,  or  however  much 
the  welfare  of  the  public  demands  the  ex- 
action, unless  he  receives  in  return  a  just 
compensation.  Nor  is  there  any  difference 
of  opinion  as  to  what  is  just  compensation 
when  the  entire  tract  or  body  of  land  is  tak- 
en, as  all  the  courts  agree  that,  in  such  a 
cas'e,  the  owner  is  entitled  to  the  market  or 
vendible  value  of  his  property,  and  no  ques- 
tion of  benefits  or  advantages  to  him  can 
enter  into  the  case.  But,  when  only  a  part 
of  his  land  is  taken,  there  is  great  diversity 
ojf  opinion  as  to  what  benefits  to  the  residue 
should  be  considered  in  estimating  the  dam- 
age he  has  sustained  by  the  taking  of  so 
much  as  is  necessary  for  the  improvement. 
Some  courts  hold  in  this  class  of  cases  that 
any  enhancement  in  value  of  the  residue  of 
the  tract,  by  reason  of  the  improvement, 
should  be  set  off  against  any  injury  to  the 
residue  by  it.  Others  hold  that  only  spe- 
cial and  distinct  benefits  -  that  the  residue 
will  receive  from  the  improvement  can  be 
treated  as  diminishing  the  damages  to  it. 
In  support  of  these  views  authorizing  bene- 
fits to  be  set  off  against  injury,  the  courts 
have  advanced  various  reasons,  which  may 
be  found  in  Lewis  on  Eminent  Domain, 
§§  671  et  scq.  But  it  seems  to  us  that  it  is  un- 
just to  the  landowner  to  attempt  to  pay  him 
in  probable  or  prospective  benefits  for  an  ac- 
tual injury  that  he  has  sustained,  and  that, 
when  his  land  is  taken  or  injured,  he  is  en- 
titled, without  reference  to  any  benefits  or 
advantages  the  proposed  improvement  may 
confer,  to  be  compensated  in  money  for  the 
loss  he  has  suffered.  We  are  unable  to  per- 
ceive any  sound  reason  why  a  person  who, 
under  authority  of  law,  takes  the  property 
of  another,  should  be  permitted  to  set  off 
against  the  value  of  the  property  taken,  or 
the  direct  damage  done  to  that  not  taken, 
supposed  advantages  that  the  owner  may  de- 
rive from  the  completion  of  the  improve- 
ment. In  cases  like  this  tho  owner  does 
not  voluntarily  surrender  his  property.    He 
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only  parts  with  it  because  the  mandate  of 
the  law  compels  him  to  do  so.  When  the 
law  thus  takes  from  him  against  his  will 
that  which  he  does  not  desire  to  part  with, 
reason  and  justice  demand  that  he  should 
be  compensated  for  the  loss  sustained,  and 
this  compensation  he  should  be  paid  in  mon- 
ey. The  person  for  whose  benefit  the  land 
is  taken  should  not  be  allowed  to  diminish 
this  compensation  by  evidence  of  prospective 
benefits  that  the  proposed  improvement  will 
confer  upon  the  owner.  The  improvement 
is  not  made  for  the  benefit  of  the  owner  of 
the  land.  He  may,  in  fact,  be  strongly  op- 
posed to  it.  In  his  opinion  it  may  be  of  no 
advantage  to  him,  and,  yet,  according  to  the 
view  of  many  courts,  he  must,  against  his 
consent,  not  only  part  with  his  land,  but  be 
paid  for  it  in  probable  benefits.  It  is,  too,  a 
curious  fact  that  many  courts,  although 
holding  to  the  view  that  benefits  may  be  set 
off  against  direct  injury  to  the  remainder  of 
the  tract,  refuse  to  permit  these  benefits  to 
be  set  off  against  the  damage  done  by  the 
loss  of  so  much  of  the  property  as  is  ac- 
tually taken  for  the  improvement.  Why  this 
distinction  should  be  made  is  not  apparent. 
When  it  is  conceded  that  the  owner  is  enti- 
tled to  compensation  for  the  injury  to  the 
residue  of  his  land, — and  upon  this  point 
there  is  entire  unanimity  of  opinion, — why 
should  this  injury  be  diminished  by  benefits, 
and  yet  benefits  not  be  allowed  to  reduce  the 
damage  caused  by  the  loss  of  the  property 
actually  taken?  The  injury  to  the  owner, 
except  in  degree,  is  the  same  in  both  in- 
stances. The  part  taken  is  lost  to  him,  and 
the  part  remaining  has  been  reduced  in  val- 
ue. We  therefore  submit  that  there  are 
only  two  positions  that  can  be  logically  tak- 
en,— one  is  that  benefits  may  be  set  off 
against  the  injury  whether  it  grow  out  of 
the  loss  of  the  land  actually  taken  or  the 
damage  to  the  residue  of  the  tract,  and  the 
other  is  that  benefits  should  not  be  permit- 
ted, in  any  state  of  case,  to  diminish  the  ac- 
tual loss  sustained. 

Holding  to  the  last  view,  we  are  of  the 
opinion  that  so  much  of  §  4292  as  per- 
mits benefits  to  the  residue  of  the  tract  to 
be  set  off  against  the  direct  damage  to  it  is 
in  conflict  with  the  Constitution  as  hereto- 
fore and  now  construed,  and  hence  the  in- 
struction fixing  the  measure  of  damage,  al- 
though it  followed  the  statute,  is  incorrect. 
Under  this  construction,  the  same  rule  will 
obtain  in  road  cases  as  has  been  applied  in 
cases  where  it  was  sought  to  condemn  land 
for  railroads  and  other  public  improvements. 
There  is  no  room  or  reason  for  any  distinc- 
tion in  this  particular.  The  measure  or  com- 
pensation should  be  the  same  without  ref- 
erence to  the  purpose  for  which  the  proper- 
ty is  taken.  On  another  trial,  the  court,  in 
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addition  to  the  instruction  as  to  the  neces- 
sity for  the  road,  should,  on  the  question  of 
damages,  instruct  the  jury  to  allow  such  a 
sum  as  will  be  just  compensation  to  the 
owners  for  the  land  proposed  to  be  taken, 
considering  it  in  relation  to  the  entire  tract, 
including  any  additional  fencing  which  will 
thereby  be  rendered  necessary,  and  also  just 
compensation  for  such  other  direct  damages, 
if  any,  as  result  to  the  remainder  of  the 
tract  by  reason  of  the  situation,  condition, 
or  shape  in  which  it  is  placed  by  the  taking 
of  the  strip  of  land  for  the  road;  but  the 
amount  of  damages  assessed  should  not  ex- 
ceed in  all  the  difference  between  the  actual 
value  of  the  entire  tract  immediately  before, 
and  the  actual  value  of  the  remainder  im- 
mediately after,  the  taking,  excluding  from 
consideration  any  enhancement  of  or  benefit 
to  the  land  not  taken  by  reason  of  the  open- 
ing or  use  of  the  road.  We  do  not  think  it 
necessary  in  this  case  that  there  should  be 
submitted  an  instruction  upon  the  question 
of  consequential  or  prospective  benefits  or 
damages  that  may  result  to  the  owner  from 
the  opening  of  the  road.  Such  benefits  or 
damages  would  be  too  remote  and  specula- 
tive to  be  estimated  with  anything  like  rea- 
sonable certainty,  and  the  submission  of  an 
issue  like  this  would  only  serve  to  confuse 
and  mislead  the  jury  in  arriving  at  a  cor- 
rect adjustment  of  the  real  questions  in  the 
case.  But  aside  from  this  consideration,  un- 
der the  rule  we  have  laid  down,  the  owner 
will  get  all  he  is  entitled  to, — ^just  compen- 
sation for  the  injury  and  loss  he  has  suf- 
fered. 

On  the  question  of  costs  this  may  be  said : 
The  commissioners  in  their  report  to  the 
county  court  assessed  the  damages  to  the 
Broadway  Coal  Company  at  $35,  and  the 
damages  in  favor  of  J.  L.  Southard  at  $75. 
In  the  circuit  court  each  of  these  parties 
succeeded  in  recovering  more  than  was  al- 
lowed by  the  commissioners.  Section  4299 
of  the  Kentucky  Statutes  reads:  "The  court 
may  6pen  or  alter  a  road  on  condition  that 
all  or  a  part  of  the  sum  required  to  be  paid 
to  the  owner  and  tenant,  and  the  cost  of 
procedure,  shall  be  paid  by  the  applicants, 
or  on  condition  that  the  applicants  wholly 
or  in  part  open  or  alter  the  road;  but  if  the 
court  be  of  the  opinion  that  such  sum  or 
sums  and  the  cost  of  the  proceedings  shall  be 
paid  by  the  county,  it  shall  order  the  same 
to  be  paid  to  the  person  or  persons  entitled 
thereto."  In  cases  like  this  the  landowner 
cannot  be  charged  with  any  cost  in  the 
county  court,  although  he  may  in  that  court 
file  exceptions  to  the  commissioners'  report, 
and  demand  a  jury  trial.  The  costs  in  that 
court  must  be  paid  as  provided  in  §  4299. 
But  if  the  owner  is  not  satisfied  with  the 
judgment  in  the  county  court,  and  prose- 
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cutes  an  appeal  to  the  circuit  court,  whether 
the  appeal  be  taken  from  a  judgment  ren- 
dered upon  the  verdict  of  a  jury  or  the  re- 
port of  the  commissioners,  he  must  pay  the 
costs  in  the  circuit  court,  unless  he  re- 
covers damages  in  that  court  in  a  larger 
sum  than  was  awarded  him  in  the  county 
court.  But,  if  he  succeeds  in  increasing  in 
the  circuit  court  the  damages  allowed  him 
in  the  county  court,  then  the  costs  in  both 
courts  must  be  paid  as  directed  in  the  stat- 
ute, supra.  Vice  v.  Eden,  113  Ky.  255,  68 
S.  W.  125;  Story  v.  Little  (Ky.)  121  S.  W. 
1023;  Barrall  v.  Quick,  111  Ky.  22,  63  S. 
W.  33. 

Wherefore  the  judgment  is  reversed,  r/ith 
directions  for  a  new  trial  in  conformity  with 
this  opinion. 


ARKANSAS  SUPREI^nS  COURT. 

ST.  LOUIS,  IRON  MOUNTAIN,  &  SOUTH- 
ERN RAILWAY  COMPANY,  Appt., 

V. 

J.  M.  TOWNES.' 
(—  Ark.  — ,  124  S.  W.  1Q36.) 

Carrier  —  notice  —  duty  of  shipper. 

1.  One  who  delivers  property  to  a  carrier 
to  be  transported  to  his  own  order  at  a 
town  where  he  does  not  reside  and  has  no 
representative  or  place  of  business,  under 
a  bill  of  lading  requiring  notice  to  be  given 
him  of  its  arrival,  is  bound  to  put  himself 
in  a  position  to  receive  the  notice. 

Appeal  —  transcript  —  omitted    matter 
—  effect. 

2.  A  reversal  for  error  in  the  allowance 
of  damages  cannot  be  prevented  by  the  fact 
that  evidence  was  omitted  from  the  tran- 
script, if  the  omitted  evidence  was  of  a 
character  which  could  have  no  bearing  upon 
the  question  of  the  damages  allowed. 

(January  24,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Clark  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  alleged  to  have  been  caused 
by  wrongful  failure  of  defendant  promptly 
to  notify  plaintiff  of  the  arrival  at  its 
destination  of  certain  grain  which  it  had 
transported.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  KInsworthy  &  Rhoton  and 
James  H.  Stevenson,  for  appellant: 

The  contract  being  that  defendant  should 
transport  the  grain  to  Texarkana,  and  there 
hold  the  same  subject  to  shippers*  order,  it 
became  the  duty  of  the  railroad  company 
to  hold  the  car  at  Texarkana,  until  the  pro- 
duction of  the  bill  of  lading,  properly  in- 
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dorsed  by  the  shipper;  and  tben  to  deliver 
it  to  the  holder  thereof. 

Arkansas  Southern  R.  Co.  v.  German  Nat. 
Bank,  77  Ark.  482,  113  Am.  St.  Rep.  160, 
92  S.  W.  522. 

If  the  consignee  or  person  designated  can- 
not be  found  at  the  place  directed,  it  is  the 
duty  of  the  carrier  to  retain  the  goods,  or 
store  them  for  the  owner. 

The  Thames,  14  Wall.  98,  20  L.  ed.  804. 

The  direction  to  notify  him  at  Texarkana 
did  not  require  notice  to  be  given  to  him  at 
Little  Rock,  since  when  the  address  of  the 
consgnee  is  unknown,  absent,  or  not  found, 
notice  is  not  required. 

Hutchinson,  Carr.  §§  709,  723. 

Messrs.  B.  S.  Johnson  and  J.  V.  John* 
son  for  appellee. 

McCulloch,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  instituted  by  the  plain- 
tiff, J.  M.  Townes,  against  the  St.  Ix)uiB, 
Iron  Mountain,  &  Southern  Rairway  Com- 
pany, to  recover  damages  for  alleged 
breaches  of  contracts  of  carriage  of  numer- 
ous car  loads  of  oats  and  a  car  load  of  bran. 
All  except  four  car  loads  were  shipments 
from  points  in  Nebraska  and  Missouri  to 
Texarkana,   Arkansas,   and   the   four  were 

Note.  —  Ahsence  of  consignee,  lack,  of 
address,  or  other  similar  circuni' 
stances,  as  excusing  performance  of 
carrier's  duty  to  give  notice. 

The  question  presupposes  that  under  ordi- 
nary circumstances  it  is  the  duty  of  the 
carrier  to  give  notice.  Upon  that  question, 
see  Poythress  v.  Durham  &  S.  R.  Co.  18 
L.R.A.  (N.S.)    427,  and  accompanying  note. 

A  carrier's  liability  as  such  ceases  when 
undelivered  freight  is  placed  in  a  ware- 
house, the  company  being  in  no  fault  for 
failure  to  notify  the  consignee  of  its  ar- 
rival where  he  had  no  fixed  residence  and 
the  company  had  no  knowledge  of  his  tem- 
porary stopping  place.  Butler  v.  East  Ten- 
nessee &  V.  R.  Co.  8  Lea,  32. 

A  carrier  cannot  be  put  in  default  for 
failure  to  give  a  consignee  notice,  where  thef 
shipment  in  question  was  addressed  to  a 
place  that  was  not  the  usual  shipping  point 
of  the  consignee.  American  Standard  Jew- 
elry Co.  V.  Witherington,  81  Ark.  134,  98 
S.  W.  095. 

The  duty  of  a  consignee  to  give  such  in- 
formation as  will  enable  a  carrier  to  give 
notice  of  the  arrival  of  goods  is  also  pointed 
out  in  Pelton  v.  Rensselaer  &  S.  R.  Co.  54 
N.  Y.  214,  13  Am.  Rep.  568,  where  the  de- 
fendant railroad,  having  no  information  as 
to  the  consignee's  residence  or  postoffice  ad- 
dress, stored  the  property  in  its  warehouse, 
and  was  held  to  no  further  liability  than 
that  of  warehouseman. 

A  carrier  was  held  discharged  of  liability 
under  the  facts  of  Northrop  y.  Syracuse,  B. 
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Bhipments  from  Texarkana  to  Arkadelphia, 
Arkansas.  The  consignments  to  Texarkana 
were  purchases  made  by  the  plaintiff,  and 
shipped  by  his  vendors  to  the  shipper's  own 
order,  the  bills  of  lading  containing  direc- 
tions to  "notify  J.  M.  Townes,  Texarkana, 
Arkansas."  Plaintiff  resided  at  Little  Rock, 
and  was  engaged  here  in  business.  He  had 
no  place  of  business  nor  agent  at  Texarkana. 
Tlie  bills  of  lading  were  sent  to  a  bank  in 
Little  Rock,  attached  to  drafts  of  the  sev- 
eral vendors  on  the  plaintiff  for  the  pur- 
chase price  of  the  products  sold.  These  pur- 
chases and  consignments  were  not  all  made 
at  the  same  time,  but  were  scattered  through 
the  months  of  September  and  October,  1907. 
As  soon  as  the  drafts  reached  Little  Rock, 
which  was  usually  a  day  or  two  after  he  re- 
ceived the  invoices  from  his  vendors,  and 
before  the  consignments  had  time  to  reach 
Texarkana,  plaintiff  resold  the  produce  to 
the  Josey  Grain  Company  of  Texarkana,  and 
at  his  request  the  bank  at  Little  Rock  for- 
warded to  a  bank  at  Texarkana  his  drafts 
on  the  Josey  Grain  Company  for  the  pur- 
chase price,  with  the  bills  of  lading  at- 
tached. In  the  ordinary  course  of  trans- 
portation, it  usually  required  ten  or  eleven 
days  for  the  cars  to  reach  Texarkana  after 


shipment,  and  there  is  no  evidence  that  the 
cars  were  not  promptly  transported  to  said 
destination.  When  they  reached  there,  the 
agent  of  the  railway  company  promptly 
notified  the  Josey  Grain  Company  of  their 
arrival.  Mr.  Josey,  of  the  Josey  Grain  Com- 
pany, testified  that  he,  in  turn,  notified 
plaintiff.  Plaintiff  denied  this,  however, 
and  the  testimony  on  this  point  is  con- 
flicting. No  notice  was  given  directly  by 
the  railroad  company  to  plaintiff.  The 
Josey  Grain  Company  declined  to  receive 
the  shipment  on  account  of  stringency  of 
money  matters  and  dullness  of  the  grain 
market  at  that  time.  The  cars  remained  in 
the  railroad  yards  at  Texarkana,  and  plain- 
tiff testified  that  the  first  intimation  he  had 
of  the  arrival  of  the  cars  was  on  November 
23d,  when  he  discovered  the  fact  by  accident 
from  the  company's  claim  agent  at  Little 
Rock.  He  made  no  inquiry  for  the  cars,  he 
says,  and  was  not  in  Texarkana  during  that 
period,  and  neither  gave  directions  to  the 
company  for  the  forwarding  of  notice  to 
him  of  the  arrival  of  the  cars,  nor  made 
any  arrangements  with  anyone  in  Texar- 
kana to  receive  notice  for  him,  further  than 
to  forward  the  bills  of  lading  to  the  bank, 
attached  to  the  drafts  on  the  Josey  Grain 


&  N.  Y.  R.  Co.  2  N.  Y.  Trans.  App.  183, 
where  it  was  said:  "The  goods  had  securely 
arrived  at  their  place  of  destination.  The 
consignee  was  absent,  residing  some  16 
miles  distant.  He  had  no  agent  to  whom 
delivery  could  be  made,  or  to  whom  notice 
could  be  given.  Can  the  consignee,  by  his 
neglect  of  duty  in  this  regard,  continue  the 
strict  liability  of  the  carrier  until  it  shall 
suit  his  convenience  or  pleasure  to  call  for 
the  goods?  I  think  not,  and  the  carrier  can 
properly  do  what  he  did  in  this  case,— de- 
posit the  same  in  a  freight  house, — and 
that  then  his  strict  liability  as  carrier 
ceased." 

In  pointing  out  that  notice  to  a  con- 
signee by  a  carrier  takes  the  place  of  a  per- 
sonal deliA'ery  to  him,  the  court  said  in 
Fisk  v.  Newton,  1  Denio,  45,  43  Am.  Dec. 
649:  "So,  when  goods  are  safely  conveyed 
to  the  place  of  destination  and  the  con- 
signee is  dead,  absent,  or  refuses  to  receive, 
or  is  not  known,  and  cannot,  after  due  ef- 
forts are  made,  be  found,  the  carrier  may 
discharge  himself  from  further  responsi- 
bility by  placing  the  goods  in  store  with 
some  responsible  third  person  in  that  busi- 
ness at  the  place  of  delivery  for  and  on  ac- 
count of  the  owner." 

Although  the  point  in  question  was  not 
presented  for  decision,  the  court  took  occa- 
sion to  formulate,  in  Fenner  v.  Buffalo  & 
State  Line  R.  Co.  44  N.  Y.  505,  4  Am.  Rep. 
709,  the  following  rules  as  to  the  delivery 
of  goods  at  their  place  of  destination  by  a 
railroad  carrier:  "If  the  consignee  is  pres- 
ent upon  the  arrival  of  the  goods,  he  must 
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take  them  without  unreasonable  delay.  If 
he  is  not  present,  but  lives  at  or  in  the  im- 
mediate vicinity  of  the  place  of  delivery, 
the  carrier  must  notify  him  of  the  arrival 
of  the  goods,  and  then  he  has  a  reasonable 
time  to  take  and  remove  them.  If  he  is  ab- 
sent, unknown,  or  cannot  be  found,  then  the 
carrier  can  place  the  goods  in  its  freight 
house,  and,  after  keeping  them  a  reason- 
able time,  if  the  consignee  does  not  call  for 
them,  its  liability  as  a  common  carrier 
ceases." 

In  Brounton  v.  Southern  P.  Co.  2  Cal. 
App.  173,  83  Pac.  266,  goods  were  received 
by  a  carrier  for  transportation  under  an 
agreement  that  they  should  be  removed  im- 
mediately, being  at  the  owner's  risk  after 
arrival.  It  happened  that  the  consigneee 
was  out  of  town  on  the  day  of  the  arrival  of 
the  shipment,  and,  within  two  or  three 
hours,  the  goods  were  destroyed  by  fire 
without  fault  on  the  part  of  the  defendant. 
The  plaintiff  was  nonsuited  and,  in  affirm- 
ing, the  appellate  court  said,  in  addition  to 
other  points  in  the  case,  on  the  question 
of  notice,  that  it  might  be  said  that  the 
company  should  have  notified  the  consignee 
immediately  of  the  arrival  of  the  goods,  but 
that  in  this  respect  all  that  would  be  re- 
quired would  be  that  notice  be  sent  through 
the  mail  where  the  consignee  was  not  pres- 
ent to  receive  any  verbal  notice,  and  that, 
under  the  circumstances  of  the  fire,  it  be- 
came immaterial  whether  there  was  any 
notice  attempted  to  be  given,  because  he 
could  not  have  been  notified  before  the  fire. 
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Company,  which  authorized  the  latter  to 
take  up  the  draft  and  bills  of  lading  and 
receive  the  cars. 

Plaintiff  claims  the  right  to  recover  dam- 
ages on  account  of  the  company's  failure  to 
notify  him  of  the  arrival  of  the  cars,  and  he 
attempted  to  prove  damages  by  reason  of 
loss  in  weights  and  depreciation  in  prices 
during  the  delay.  It  seems  clear  to  us  that 
on  this  state  of  facts  the  plaintiff  is  not 
entitled  to  recover.  As  the  company  was 
required  by  the  terms  of  the  contract  to  give 
him  notice  of  the  arrival  of  the  cars  at  Tex- 
arkana,  there  was  a  corresponding  duty  de- 
volving on  him  to  put  himself  in  position  to 
receive  the  notice,  so  that  the  same  would 
be  available.  Any  attempt  to  give  him  no- 
tice at  Texarkana  would  have  proved  fruit- 
less, for  he  was  not  there  to  receive  it;  and, 
before  he  can  complain  at  the  failure  of  the 
company  to  comply  with  the  contract  by 
giving  him  the  notice,  he  must  have  first 
performed  the  contract  impliedly  imposed 
on  him  to  put  himself  in  position  to  receive 
the  notice.  He  cannot  complain  when  he 
has  failed  to  perform  his  part  of  the  con- 
tract, for,  when  he  failed  to  make  arrange- 
ments for  the  carrier  to  give  him  notice,  he 
impliedly  agreed  for  the  latter  to  hold  the 
goods  until  the  bills  of  lading  were  pre- 
sented by  someone.  This  is  what  the  law 
required  the  carrier  to  do,  and  he  could  ex- 
pect nothing  more.  "It  is  the  duty  of  the 
consignee,"  says  Mr.  Hutchinson,  "to  be  on 
hand  and  ready  to  receive  the  goods.  He 
cannot  absent  himself,  and  thus  put  it  out 
of  the  power  of  the  carrier  to  make  a  de- 
livery to  him,  and  hold  him  during  his  ab- 
sence to  the  extraordinary  care  of  the  goods 
required  of  the  carrier.  If,  therefore,  he  be 
absent  when  the  carrier  is  ready  to  deliver 
the  goods,  and  has  left  no  agent  known  to 
the  carrier  to  whom  delivery  can  be  made 
for  him,  or  to  whom  notice  can  be  given  of 
their  arrival,  the  carrier  becomes  at  once 
a  mere  warehouseman  of  the  goods."  2 
Hutchinson,  Carr.  §  723.  The  supreme 
court  of  Indiana,  speaking  on  this  subject, 
said :  "The  doctrine  that  the  carrier's  duty 
to  deliver  and  the  consignee's  duty  to  re- 
ceive are  reciprocal,  and  that  each  must 
be  maintained,  is  approved  by  the  plainest 
considerations  of  justice,  and  is  necessary 
to  prevent  wrong  and  imposition."  Adams 
Exp.  Co.  V.  Darnell,  31  Ind.  20,  99  Am.  Dec. 
682.  The  above  quotations  are  taken  from 
discussions  of  the  general  question  as  to 
when  liability  as  a  carrier  ceases  and  that 
of  a  warehouseman  begins;  but  the  principle 
is  the  same  in  determining  the  question  of 
liability  of  the  carrier  for  failing  to  give 
notice,  where  damages  are  alleged  to  have 
resulted  from  such  delay.  The  four  car 
loads  of  oats  consigned  to  Arkadelphia  were 
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shipped  by  plaintiff  to  his  own  order  with 
directions  to  notify  Arkadelphia  Rolling 
Mills,  to  whom  plaintiff  had  sold  the  oats, 
and  that  company  was  duly  notified  of  the 
arrival  of  the  cars,  but  refused  to  receive 
the  oats  on  account  of  finding  them  to  be  in 
a  damaged  condition.  Plaintiff  was  not 
promptly  notified  of  the  refusal  of  the  Ar- 
kadelphia Rolling  Mills  to  accept  these  cars, 
and  he  sues  to  recover  demurrage  charges 
during  the  period  of  delay,  which  he  was 
required  to  pay)  and  also  alleged  damage 
to  the  oats.  The  evidence  on  this  branch  of 
the  case  is  not  sufficient  to  show  the  con- 
dition the  oats  were  in  when  they  were 
shipped,  so  it  was  impossible  for  the  jury 
to  determine  how  much  the  damage  was,  if 
any,  caused  by  the  delay.  We  cannot  deter- 
mine from  the  verdict  how  much  the  jury 
allowed  for  this. 

Counsel  for  plaintiff  insist  that  the  bill 
of  exceptions  does  not  contain  all  the  evi- 
dence, and  that  for  that  reason  we  should 
indulge  the  presumption  that  the  judgment 
is  correct  and  affirm  it.  The  trial  judge 
certifies  in  the  bill  of  exceptions  that  it 
contains  all  the  evidence,  but  the  clerk,  in 
making  up  the  transcript,  omits  some  of  the 
writings  which  were  read  in  evidence  and 
called  for  in  the  bill  of  exceptions.  These 
omitted  writings  consisted  of  orders  of  the 
railroad  commission,  and  matters  of  corre- 
spondence after  the  alleged  damage  occurred 
and  during  the  period  of  attempted  adjust- 
ment, and  none  of  them  affect  the  question 
of  appellant's  liability  so  far  as  concerns 
the  points  necessary  to  decide  in  disposing 
of  the  case  here.  The  contents  of  those 
writings  could  not  affect  those  questions,  so 
we  cannot  indulge  the  presumption  that 
they  contained  evidence  sufficient  to  estab- 
lish liability  of  appellant.  North  State  F. 
Ins.  Co.  v.  Dillard,  88  Ark.  473,  115  S.  W. 
154;  Wadly  v.  Leggitt,  82  Ark.  262,  118 
Am.  St.  Rep.  70,  101  S.  W.  720.  Other 
questions  raised  in  the  case  need  not  be  de- 
cided. 

Reversed  and  remanded  for  new  trial. 


ARKANSAS  SUPRE»rE  COURT. 

MRS.  Z.  F.  MASON  et  al.,  Appts., 

V. 

DIERKS   LUMBER  &   COAL   COMPANY. 
(—  Ark.  — ,  126  S.  W.  656.) 

Homestead  —  sale  —  estoppel  of  wife. 

1.  A  wife  is  not  estopped  to  claim  her 
rights  in  the  homestead  by  the  fact  that  at 
the  time  it  was  sold  by  her  husband  she 
was  living  apart  from  him  in  another  state 
and  he  represented  that  he  was  unmarried. 


1910. 
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Estoppel  —  heirs  of  homesteader  <—  mis- 
representations in  sale. 

2.  Fraudulent  representations  by  the 
owner  of  a  homestead  to  the  effect  tiiat  he 
is  unmarried,  by  which  he  effects  a  sale 
of  the  property,  estop  his  heirs  from  set- 
ting up  the  invalidity  of  the  conveyance  on 
the  ground  that  his  wife  did  not  join  in  it. 

(February  14,  1910.) 

APPEAL  by  plaintiffs  from  a  decree  of 
the  Howard  Chancery  court  in  defend- 
ant's favor  in  an  action  brought  to  set 
aside  an  alleged  fraudulent  conveyance  of 
a  certain  homestead.    Modified. 

Statement  by  Wood,  J.: 

This  is  an  action  by  Mrs.  Z.  F.  Mason, 
wife  of  the  late  George  E.  Mason,  and  the 
heirs  at  law  of  the  said  George  E.  Mason, 
to  set  aside  a  deed  which  George  E.  Mason 
executed  to  the  appellee,  the  Dierks  Lum- 
ber &  Coal  Company,  to  the  land  in  contro- 


versy, upon  the  ground  that  said  land  at  the 
time  of  the  execution  of  said  deed  was  the 
homestead  of  the  said  George  E.  Mason,  and 
his  wife  did  not  join  him  in  the  execution 
of  said  deed.  There  was  a  prayer  also  to 
have  appellee  enjoined  from  cutting  and  re- 
moving  the  timber  growing  on  the  land, 
until  said  action  could  be  heard.  The  an- 
swer sets  up  three  defenses  to  the  complaint, 
as  follows:  (1)  Mrs.  Mason  was  not  the 
wife  of  George  E.  Mason  at  the  time  of  the 
conveyance;  (2)  she  was  living  apart  from 
her  husband  at  the  execution  of  said  deed; 
(3)  that  George  E.  Mason  at  the  time  of 
the  execution  of  said  deed  represented  to  ap- 
pellee that  he  was  a  single  or  unmarried 
man,  and  for  that  reason  his  said  wife  and 
heirs  at  law  are  estopped  from  asserting 
anv  claim  or  title  to  said  land. 

The  evidence  shows  that  Mrs.  Z.  F.  Mason 
was  married  to  George  E.  Mason  "in  Cham- 
bers county,  Alabama,  November  5,  1803. 
She   testified   that   they   lived   together   as 


Note.  *-  Estoppel  of  wife  living  apart 
from  htishand  to.  claim  homestead  or 
dower  as  against  purchaser  ignorant 
of  the  relationship. 

Dower. 

The  mere  fact  that  a  wife  lives  apart  from 
her  husband  will  not  estop  her  to  claim 
dower  in  his  land  as  against  innocent  pur- 
chasers who  were  unaware  oi  her  relation- 
ship to  their  vendor,  even  though  the  hus- 
band may  have  represented  that  he  was 
single  or  that  another  was  his  wife,  if  that 
is  the  only  element  of  estoppel  in  the  case, 
and  she  did  nothing  to  deceive  purchasers. 
Hilton  V.  Sloan  (Utah)  108  Pac.  689; 
Stevens  v.  Wooderson,  38  Ind.  App.  617,  78 
N.  E.  681;  Cazier  v.  Hinchey,  143  Mo.  203, 
44  8.  W.  1062;  Smith  v.  Fuller,  138  Iowa, 
91,  16  L.R.A.(N.S.)  98,  116  N.  W.  912; 
Hall  V.  Marshall,  139  Mich.  123,  111  Am. 
St.  Rep.  404,  102  N.  W.  658. 

Failure  of  a  woman  to  search  for  her 
husband,  who  has  disappeared,  will  not  es- 
top her  from  asserting  her  dower  rights  in 
property  which  he  conveyed  during  his  ab- 
sence.   Smith  V.  Fuller,  supra. 

Though  a  woman  was  secretly  married 
and  never  lived  with  her  husband,  she  is  en- 
titled to  dower  as  against  a  mortgagee  who 
was  ignorant  of  her  marriage,  when  she 
had  no  fraudulent  purpose.  Hall  v.  Mar- 
shall, supra. 

But  not  to  a  homestead  when  she  never 
lived  on  the  premises.     Ibid. 

Where  a  wife  and  her  husband  obtained 
an  invalid  Mormon  Church  divorce,  and  the 
wife  married  another,  while  the  husband 
live<l  as  a  single  man,  and  sold  land  to  pur- 
chasers who  supposed  that  he  was  single, 
such  wife  after  his  death  is  estopped  as 
against  such  purchasers  to  claim  dower, 
although  she  in  good  faith  supposed  the  di- 
vorce to  b«  legal.  Hilton  v.  Sloan,  supra. 
26  L.R.A.(N.S.) 


And  where  a  wife  lived  apart  from  but 
near  her  husband,  and  by  agreement  with 
him  allowed  him  to  live  with  another 
woman  and  hold  her  out  as  his  wife,  and 
received  support  from  them,  she  is  estopped 
to  claim  dower  as  against  an  innocent  pur- 
chaser without  notice  of  the  real  relation- 
ship of  the  parties.  Hoig  v.  Gordon,  17 
Grant,  Ch.  (U.  C.)  699. 

Where  a  husband  deserts  his  wife  and 
then,  without  a  divorce,  lives  with  another 
woman  as  her  husband,  the  wife  is  not  es- 
topped to  claim  dower  as  against  one  claim- 
ing under  such  woman,  by  the  mere  fact 
that  after  learning  of  his  pretended  mar- 
riage with  such  woman  she  took  no  steps 
to  enforce  her  rights  during  his  life.  Dunn 
V.  Portsmouth  Sav.  Bank,  103  Iowa,  638, 
72  N.  W.  687. 

Homestead. 

Where  a  statute  gives  to  a  wife  a  home- 
stead right  unless  forfeited  for  misconduct, 
the  mere  fact  that  she  allowed  her  husband 
to  live  with  another  woman  as  his  assumed 
wife,  will  not  estop  her  to  claim  her  home- 
stead right  as  against  such  other  woman 
even  though  such  woman  should  be  ignorant 
of  the  prior  marriage.  De  France  v.  John- 
son, 26  Fed.  891. 

But  where  a  wife  knowingly  allows  her 
husband  to  live  with  another  woman  as  his 
assumed  wife,  she  is  estopped,  as  against 
innocent  third  parties  who  deal  with  the 
husband  in  ignorance  of  her  relationship  to 
him,  to  set  up  her  homestead  rights  in  real 
estate  of  the  husband  mortgaged  to  such 
third  parties.     Ibid. 

See  also  Hall  v.  Marshall,  supra. 

As  to  conveyance  of  homestead  by  hus- 
band after  abandonment  by  wife,  see  case 
note  to  Murphy  v.  Renuer,  8  L.R.A.  (N.S.) 
665. 
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man  and  wife  until  his  death;  she  gives  the  | 
names  of  six  children  born  to  them.  Her 
husband  left  her  to  go  to  Arkansas  about 
September  8,  1897,  and  he  lived  in  Arkansas 
about  five  years,  then  he  returned  and  lived 
with  her  in  Alabama  until  his  death.  There 
was  no  cause  of  separation,  and  he  never 
obtained  any  divorce.  He  went  to  Howard 
county,  Arkansas,  and  homesteaded  about 
160  acres  of  land.  He  wrote  her  from  Ar- 
kansas that  he  had  homesteaded  the  land. 
He  told  her  that  he  had  sold  the  land.  She 
never  signed  or  acknowledged  any  deed  to 
the  land."  The  witness  Mrs.  Sarah  Gam- 
mill,  daughter  of  George  E.  Mason,  testified 
as  follows:  ''He  homesteaded  that  land 
from  the  government.  He  resided  on  the 
land  at  the  time  he  homesteaded  it.  He 
lived  with  me  at  that  time.  The  tract  of 
land  was  his  homestead.  At  that  time  he 
was  living  on  the  land  as  his  homestead." 
**He  lived  on  it  five  years  after  he  home- 
steaded it.  During  that  time  he  would  come 
down  and  stay  with  me  two  or  three  months 
at  a  time  and  then  would  go  back.  He 
lived  on  the  land  by  himself  part  of  the 
time,  and  part  of  the  time  Mrs.  Chandler 
was  living  with  him.  She  lived  with  him 
maybe  a  year.  My  father  lived  in  the 
neighborhood  of  this  land  during  all  the 
time  he  was  in  Arkansas,  except  when  he 
was  staying  with  me."  Another  witness 
testified  that  he  ''knew  the  land  that  Mason 
homesteaded;  it  was  his  homestead."  The 
testimony  on  behalf  of  appellee  showed  that 
on  February  13,  1903,  it  purchased  the  land 
in  controversy  from  George  E.  Mason,  pay- 
ing him  therefor  the  sum  of  $320.  Mason 
was  living  at  the  time  at  the  home  of  his 
daughter,  Mrs.  Gammill.  Mason  represented 
at  the  time  of  the  purchase  that  he  was  a 
single  man.  Mrs.  Gammill  was  there  at  the 
time  of  the  trading,  and. heard  Mr.  Mason 
represent  himself  as  being  a  single  man. 
The  deed  was  exhibited,  and  was  a  warranty 
deed  from  Greorge  E.  Mason  to  appellee  to 
the  land  in  controversy.  The  consideration 
named  being  $320.  It  was  not  signed  by 
Mrs.  Mason.  In  rebuttal,  Mrs.  Gammill 
testified  that  she  did  not  hear  her  father 
represent  to  the  agent  of  appellee  before  the 
sale  of  the  land  that  he  was  an  unmarried 
man. 

Messrs.  W.  D.  "Lee  and  W.  P.  Feazel, 

for  appellants: 

If  the  wife  neither  joined  in  nor  acknowl- 
edged the  deed  it  is  absolutely  void. 

Pipkin  V.  Williams,  57  Ark.  242,  38  Am. 
St.  Rep.  241,  21  S.  W.  433;  Bluflf  City  Lum- 
ber Co.  V.  Bloom,  64  Ark.  492,  43  S.  W. 
503;  Park  v.  Park,  71  Ark.  283,  72  S.  W. 
993;  Weitzner  v.  Thingstad,  65  Minn.  244, 
56  N.  W.  817. 
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Where,  by  law,  all  conveyances  and  encum- 
brances of  the  homestead  by  one  only  of  the 
spouses  are  declared  to  be  invalid,  they  are 
absolutely  void,  and  may  be  taken  advantage 
of,  by  either  the  wife  or  the  husband,  or  a 
third  person,  as  if  no  deed  had  been  execut- 
ed. 

Goodwin  v.  Goodwin,  113  Iowa  319,  85 
N.  W.  31;  Morris  v.  Ward,  5  Kan.  239; 
Sherrid  v.  Southwick,  43  Mich.  515,  5  N. 
W.  1027;  Abell  v.  Lothrop,  47  Vt.  375; 
Martin  v.  Harrington,  73  Vt.  193,  87  Am. 
St.  Rep.  704,  50  Atl.  1074. 

The  fact  that  the  husband  and  wife  may 
be  living  apart  at  the  time  of  the  convey- 
ance, if  not  divorced,  will  not  in  any  wise 
obviate  the  necessity  of  complying  with  the 
statute  requiring  the  wife  to  join  in  the 
conveyance,  and  to  acknowledge  the  same. 

Duffy  v.  Harris,  65  Ark.  251,  40  L.R.A. 
750,  67  Am.  St.  Rep.  925,  45  S.  W.  545; 
Rodgers,  Dom.  Rel.  §  173;  Larson  v.  Butts, 
22  Neb.  370,  35  N.  W.  190;  Chambers  v. 
Cox,  23  Kan.  393;  Rogers  v.  Day,  115  Mich. 
664,  69  Am.  St.  Rep.  593,  74  N.  W.  190; 
Gardner  V.  Gardner,  123  Mich.  673,  82  N. 
W.  522;  France  v.  Bell,  52  Neb.  57,  71  N. 
W.  984;  Herron  v.  Knapp,  S.  &  Co.  Co. 
72  Wis.  553,  40  N.  W.  149;  Alt  v.  Ban- 
holzer,  39  Minn.  511,  12  Am.  St.  Rep.  681« 
40  N.  W.  830;  Johnston  v.  Turner,  29  Ark. 
280. 

Although  Mason  at  the  time  of  the  con- 
veyance represented  himself  as  a  single  or 
unmarried  man,  the  conveyance  is  void,  and 
does  not  operate  against  the  wife  as  an 
estoppel,  though  founded  on  a  valuable  con- 
sideration. 

Halso  v.  Sea  Wright,  65  Ala.  431;  Marks 
V.  Wilson,  115  Ala.  561,  22  So.  134;  Louis- 
ville, St.  L.  &  T.  R.  Co.  V.  Stephens,  96 
Ky.  401,  49  Am.  St.  Rep.  303,  29  S.  W.  14; 
Gober  v.  Smith  (Tex.  Civ.  App.)  36  S.  W. 
910;  Law  V.  Butler,  44  Minn.  482,  9  L.R.A. 
856,  47  N.  W.  53;  Cumps  v.  Kiyo,  104  Wis. 
656,  80  N.  W.  937;  Nelson  v.  McDonald,  80 
Wis.  605,  27  Am.  St.  Rep.  71,  50  N.  W. 
893;  Davis  v.  Thomas,  66  Neb.  26,  92  N.  W. 
187;  Bigelow,  Estoppel,  338,  340;  Thomp- 
son, Homestead  &  Exemption,  §  474. 

Mr.  John  S.  Kirkpatrlck  for  appellee. 

Wood,  J.,  delivered  the  opinion  of  the 
court: 

The  uncontro verted  evidence  establishes 
the  following  facts:  That  Mason  entered 
the  land  in  controversy  as  his  homestead, 
acquired  title  to  it  under  the  homestead 
laws;  that  he  impressed  it  with  the  char- 
acter of  a  homestead  by  residing  on  it  at 
his  home;  that  it  was  his  homestead  at  the 
time  it  was  sold,  and  that  his  wife,  Mrs. 
Z.  F.  Mason,  did  not  join  him  ii)  the  execu- 
tion of  the  deed;  that  before  the  deed  wa^^ 
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executed  Mason  represented  that  he  was  an 
unmarried  man  to  the  agent  who  negotiated 
the  sale  for  appellee,  and  who  asked  Mason 
before  the  deed  was  made  whether  or  not 
he  was  a  married  man,  with  the  view  of 
ascertaining  the  fact.    The  testimony  is  in 
conflict   as   to   whether   Mrs.   Gammill,   at 
the  time  of  the  sale  or  before,  heard  her 
father  represent  himself  as  a  single  man. 
The  finding  of  the  chancellor  as  to  this  fact 
against  Mrs.  Gammill  would  not  be  clearly 
against  the  weight  of  the  evidence.     Inas- 
much as  Mrs.  Mason  did  not  join  in  the 
execution  of  the  deed,  the  same  was  void, 
and  appellee  acquired  no  rights  by  that  con- 
veyance.    Act  March  18,  1887    (Acts  1887, 
p.  90) ;  Pipkin  v.  Williams,  57  Ark.  242,  38 
Am.  St.  Rep.  241,  21  S.  W.  433;  Blaflf  City 
Lumber  Co-,  v.  Bloom,  64  Ark.  492,  43  S.  W. 
603;  Park  v.  Park,  71  Ark.  283,  72  S.  W. 
993i    The  fact  that  at  the  time  of  the  sale 
Mason  was  living  in  Arkansas  and  his  wife 
in  Alabama  makes  no  difference.  See  Duffy  v. 
Harris,  65  Ark.  251,  40  L.RA.  760,  67  Am. 
St.  Rep.  925,  46  S.  W.  545.    So  far  as  Mrs. 
Mason    is    concerned    any    representations 
made  by  her  husband  could  not  estop  her, 
for  she  was  not  his  privy  in  estate  or  blood. 
Gober  v.  Smith   (Tex.  Civ.  App.)  36  S.-  W. 
910.    But  as  to  the  heirs  of  Mason  the  case 
is  different.     They  are  his  privies.     Mason 
could  have  abandoned  the  land  as  his  home- 
stead, although  he  could  not  have  alienated 
it  without  his  wife's  joining  in  the  deed. 
Farmers'  Bldg.  &  L.  Asso.  v.  Jones,  68  Ark. 
76,  82  Am.   St.  Rep.  280,  66  S.  W.   1002. 
Mason  did  something  more  than  merely  ac- 
cept the  purchase  money  and  sign  the  deed. 
He  made  a  positive  representation  as  to  his 
status  that  he  knew  was  untrue,  and  that 
was  intended  to  and  did  mislead  appellee  to 
its   damage   should   the   deed   be   canceled. 
Because    of    such    false    representation    he 
could   not  maintain   the   suit,   and  neither 
can  his  privies  in  blood  and  estate.    Schwarz 
V.   National   Bank,   67   Tex.   217,   2   S.   W. 
865.    See,  on  estoppel.  State  Bank  v.  Robin- 
son, 13  Ark.  214,  220;  Jowers  v.  Phelps,  33 
Ark.  465;  Conner  v.  Abbott,  35  Ark.  305; 
Rogers  v.  Galloway  Female  College,  64  Ark. 
628,  39  L.R.A.  636,  44  S.  W.  454,  and  other 
authorities  cited  in  appellee's  brief.    "With 
respect  to  the  persons  who  are  bound  by 
or  who  may  claim  the  benefit  of  the  estop- 
pel, it  operates  between  the  immediate  par- 
ties and  their  privies,  whether  by  blood,  by 
estate,  or  by  contract."  2   Pom.   Eq.   Jur. 
§  813.     "The  most  striking  instance  of  the 
estoppel  recognized  by  courts  of  equity  is 
that     .     .     .     wherein  by   intentional   mis- 
representation,     misleading      conduct,      or 
wrongful  concealment  a  party  may  preclude 
himself   from   asserting   his   legal    title   to 
land,  or  from  enforcing  an  encumbrance  on 
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or  maintaining  an  interest  in  real  estate. 
This  doctrine  was  established  in  equity  loilg 
before  the  modern  rules  concerning  equitable 
estoppel  by  conduct  had  been  developed; 
and  its  operation  is  somewhat  more  exten- 
sive than  the  effects  produced  by  the  ordi- 
nary forms  of  estoppel.  A  person  may  not 
only  be  prevented  from  asserting  his  title 
or  interest,  he  may  even  be  compelled,  at  the 
suit  of  an  innocent  purchaser,  to  make  good 
and  specifically  perform  his  representa- 
tions." 2  Pom.  Eq.  Jur.  §  821. 

The  decree  as  to  Mrs.  Mason  is  reversed 
and  the  cause  as  to  her  will  be  remanded, 
with  directions  to  enter  a  decree  in  her 
favor  for  possession  of  the  land  in  contro- 
versy. As  to  the  heirs,  the  decree  is  af- 
firmed. 


FLORIDA  SUPREME  COURT. 

JOHN  M.  PRALL 

V. 

EMMA  L.  PRALL,  Appt. 
(—  Fla.  — ,  50  So.  867.) 

Jadgment  —  res  Judicata. 

1.  Where  a  final  judgment  or  decree  has 
been  rendered  by  a  court  having  jurisdic- 
tion of  the  subject-matter  and  of  the  par- 
ties, it  is  binding  on  the  parties  and  their 
privies;  and  such  final  judgment  or  decree 
is  a  bar  to  another  suit  or  action  between 
the  same  parties  for  the  same  subject-mat- 
ter. This  principle  of  law  is  enforced  by 
the  courts,  so  that  parties  may  not  be  vexed 
more  than  once  for  the  same  cause,  and 
that  there  may  be  an  end  to  litigation. 

Same  — on  demurrer. 

2.  Where  a  final  judgment  or  decree  is 
rendered  for  the  defendant  on  demurrer,  the 
plaintiff   is   estopped   from   maintaining   a 

Headnotes  by  Whitfield,  Ch.  J. 

Note.  —  Decree  against  plaintiff  in  suit 
for  divorce  as  har  to  subsequent  di' 
vorce  action. 

Action  based  on  same  grounds. 

The  plea  of  res  judicata  in  a  divorce  ac- 
tion is  a  sulficient  answer  to  those  alleged 
grounds  for  divorce  which  were  the  subject 
of  a  former  action  by  the  same  plaintiff. 
Miller  v.  Miller,  92  Va.  196,  23  S.  E.  232; 
Dwyer  v.  Dwyer,  26  Mo.  App.  647;  Ford 
V.  Ford  (Okla.)  108  Pac.  366;  Stay  v.  Stay, 
53  Wash.  534,  102  Pac.  420 ;  Yeager  v.  Yea- 
ger,  43  Ind.  App.  313,  87  N.  E.  144. 

And  so  the  entry  of  a  judgment  in  a  di- 
vorce action  dismissing  the  libel,  without 
the  addition  of  the  words  "without  preju- 
dice," purports  to  be  a  final  judgment  upon 
the  merits,  and  is  a  bar  to  any  subsequent 
suit  upon  the  same  cause  of  action.  Brad- 
ley  v.   Bradley,   160  Mass.   258,   35   N.   E.' 
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similar  or  concurrent  action  or  suit  for 
the  same  cause  upon  the  same  grounds 
that  were  disclosed  in  the  first  suit  or  ac- 
tion, for  the  reason  that  the  judgment  de- 
termines the  merits  of  the  cause  as  pre- 
sented by  the  pleadings  affected  by  the  de- 
murrer. 
Same  —  partial  bar. 

3.  Where  a  demiirrer  to  a  pleading  is  sus- 
tained because  essential  allegations  of  fact 
were  omitted  from  the  pleading,  a  final 
judgment  on  the  demurrer  concludes  the 
parties  and  their  privies  only  as  to  the 
sufficiency  of  the  facts  as  alleged  to  state 
a  cause  of  action. 

Same  —  estoppel  In  pals. 

4.  In  general,  a  final  judgment  on  de- 
murrer is  not  a  bar  to  a  second  suit  or  ac- 
tion for  the  same  cause  between  the  same 
parties,  as  an  estoppel  by  judgment  because 


of  the  former  adjudication,  wheie  the  plead- 
ings in  the  second  suit  or  action  supply  the 
essential  allegations  omitted  from  the  first 
suit  or  action,  though  the  conduct  of  the 
parties  in  not  presenting  the  case  when  an 
opportunity  was  afforded  may,  under  spe- 
cial circumstances,  operate  as  an  estoppel 
in  pais.  Conclusions  of  law  are  not  ad- 
mitted by  demurrer. 

Same  *-  conclusiveness. 

6.  Where  the  second  suit  is  upon  the 
same  cause  of  action  and  between  the  same 
parties  as  the  first,  the  fiinal  judgment  In 
the  first  suit  upon  the  merits'  is  conclusive 
in  the  second  suit  as  to  every  question  that 
was  presented,  or  might  have  been  on  the 
pleadings  presented,  and  determined  in  the 
first  suit. 

Same  — matters  not  litigated. 

6.  When  the  second  sv't  is  upon  a  differ- 


482;  Brown  v.  Brown,  37  N.  H.  536,  76  Am. 
Dec.  154;  Kershaw  v.  Kershaw,  6  Pa.  Dist. 
R.  551;  Thurston  v.  Thurston,  99  Mass.  39. 

And  so  it  has  been  held  that  an  unsuc- 
cessful plaintiff  in  a  divorce  action  is 
barred,  as  defendant  in  a  subsequent  action, 
from  counterclalming  on  the  same  grounds. 
Patrick  v.  Patrick,  139  Wis.  463,  121  S.  W. 
130. 

But  when  a  judgment  dismissing  a  libel 
for  divorce  is  entered  "without  prejudice," 
such  judgment  is  not  a  bar  to  a  new  ac- 
tion on  the  same  grounds.  Burton  v.  Bur- 
ton, 58  Vt.  414,  6  Atl.  281. 

Action  based  upon  grounds  existing  at  the 
time  of,  but  not  the  subject  of,  a  prior 
action. 

A  decree  against  the  plaintiff  in  a  di- 
vorce suit  is  likewise  a  bar  to  a  second  ac- 
tion upon  grounds  which  might  have  been 
passed  upon  in  the  first  action.  Thurston 
V.  Thurston,  99  Mass.  39. 

And  so  a  judgment  upon  the  merits 
against  the  plaintiff  in  an  action  for  di- 
vorce bars  a  suit  subsequently  brought  for 
a  limited  divorce  upon  the  same  grounds 
which  constituted  her  cause  of  action  in 
the  first  suit,  where  in  the  first  she  might 
have  obtained  the  relief  sued  for  in  the 
second.  Wagner  v.  Wagner,  36  Minn.  239, 
30  N.  W.  766. 

A  husband  who  has  sued  for  a  divorce 
for  desertion,  and,  failing  to  prove  the  cause 
assigned,  has  had  his  libel  dismissed,  gen- 
erally cannot  afterwards  sue  for  and  ob- 
tain a  divorce  for  another  cause  existing 
and  known  to  him  before  the  filing  of  the 
first  libel,  when  he  shows  no  reason  for  not 
then  having  assigned  that  cause  as  a  ground 
for  divorce.  Bartlett  v.  Bartlett,  113  Mass. 
312,  18  Am.  Rep.  493. 

And  see  Fera  v.  Fera,  98  Mass.  155,  where 
this  point  was  commented  upon  as  follows, 
in  a  siiit  for  absolute  divorce  by  a  plaintiff 
who  had  previously  been  unsuccessful  in  an 
action  for  separation  from  bed  and  board: 

"Under  our  statutes,  when  a  party  has  ob- 
tained a  divorce  from  bed  and  board,  and 
afterward  lives  separate  from  the  other  par- 
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ty  for  five  years,  it  is  a  ground  of  divorce 
from  the  bonds  of  matrimony.  The  libel- 
lant  in  the  first  suit  asked  a  decision  of 
the  court  upon  the  question  whether  she 
had  been  so  cruelly  treated  as  to  justify  a 
judicial  sentence  of  separation  from  her 
husband;  and  the  judgment  given  was  that 
she  had  not.  This  judgment  was  plainly 
a  bar  to  any  new  application  for  a  divorce 
from  bed  and  board  upon  the  same  ground, 
up  to  that  time,  whether  upon  the  same  or 
different  evidence.  If  there  was  no  such 
cruelty  proved  as  would  sustain  that  libel, 
it  follows  a  fortiori  that  there  was  none 
which  would  constitute  the  extreme  cruelty 
constituting  a  cause  for  a  desertion  lead- 
ing to  the  dissolution  of  the  marriage  rela- 
tion." 

The  overruling  of  a  demurrer  in  an  action 
for  divorce  for  desertion,  and  the  sustain- 
ing of  a  special  plea  setting  forth  the  pre- 
vious entering  of  a  bond  by  the  plaintiff  for 
the  defendant's  support,  were  held  in 
Schotte  V.  Schotte,  8  W.  N.  C.  236,  to  bar 
a  second  action  for  divorce  on  the  same 
grounds.  It  appeared  in  this  case  that,  al- 
though the  desertion  complained  of  in  the 
second  action  was  later  in  point  of  time 
than  the  desertion  in  the  first  suit,  such  al- 
leged later  desertion  had  occurred  before 
the  date  of  the  first  complaint. 

In  Wagoner  v.  Wagoner,  76  Md.  311,  25 
Atl.  338,  the  plaintiff  seeking  divorce  al- 
leged that  her  husband  had  been  guilty  of 
acts  of  infidelity  prior  to  the  year  1878, 
and  in  other  specified  years  to  1882.  The 
defendant  pleaded  res  judicata,  and  it  ap- 
peared that  a  former  judgment  had  been 
rendered  dismissing  a  similar  action  against 
the  defendant  for  acts  occurring  in  1883, 
1884,  and  1885.  It  was  held  that  the  ear- 
lier decree  was  a  bar,  although  the  second 
suit  was  based  upon  occurrences  previous 
to  the  times  covered  by  the  first  action  and 
although  the  plaintiff  alleged  that  she 
learned  of  the  infidelity  complained  of  in 
the  second  action  only  a  short  time  before 
tiling  her  bill. 

It  should  be  noted  that,  in  making  this 
decision,  the  court  disavows  its  intention 
of  laying  down  any  general  rule  that  under 
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ent  cause  of  action,  but  between  the  same 
parties  as  the  first,  the  judgment  in  the 
first  suit  operates  as  an  estoppel  in  the 
second    suit    only    as    to   every    point    and 

Sucstion  that  was  actually  fitigated  and 
etermined  in  the  first  6uit»  and  the  first 
judgment  is  not  conclusive  as  to  other  mat- 
ters that  might  have  been,  but  were  not, 
litigated  or  decided. 

Same  —  Identity  of  causes  —  burden  of 
proof. 

7.  The  test  of  the  identity  of  causes  of 
action,  for  the  purpose  of  determining  tlie 
question  of  res  judicata,  is  the  identity  of 
tlie  facts  essential  to  the  maintenance  of 
the  actions.  It  is  of  the  essence  of  estoppel 
by  judgment  that  it  be  mad6  certain  that 
the  precise  facts  were  determined  by  the 
former  judgment.  If  there  is  any  uncer- 
tainty as  to  the  matter  formerly  adjudi- 


cated, the  burden  of  showing  it  with  sufn 
ficieut  certainty,  by  the  record  or  extrinsic- 
ally,  is  upon  the  party  who  claims  the 
benefit  of  the  former  judgment. 

Same  —  divorce  —  violent  temper  —  ex- 
treme cruelty  —  desertion. 

8.  Where  a  suit  for  divorce  is  upon  the 
ground  of  "habitual  indulgence  by  defend- 
ant in  violent  and  ungovernable  temper,"  it 
is  not  a  bar  as  an  estoppel  by  judgment 
to  a  second  suit  between  the  same  parties 
as  plaintiff  and  as  defendant  for  divorce  on 
the  grounds  of  "extreme  cruelty  by  defend- 
ant to  complainant,"  and  of  "wilful,  obsti- 
nate, and  continued  desertion  of  the  com- 
plainant by  defendant  for  one  year,"  where 
different  facts  are  alleged.  The  conduct  of 
the  plaintiff  in  prosecuting  the  divorce  pro- 
ceedings does  not  appear  to  operate  as  an 
estoppel  in  pais  as  to  the  second  suit. 


no  circumstances  would  a  second  bill  for 
divorce  be  sustained  when  based  upon  an 
act  of  infidelity  committed  prior  to  the  fil- 
ing of  the  first  bill. 

But  the  dismissal  of  a  libel  by  a  husband 
for  divorce,  because  of  his  connivance  at 
the  adultery  charged,  does  not  bar  another 
action  by  him,  for  an  adultery  committed 
by  his  wife  prior  to  the  act  connived  at, 
and  unknown  to  him  at  the  time  he  brought 
the  first  suit.  Morrison  v.  Morrison,  142 
Mass.  361,  56  Am.  Rep.  688,  8  N.  £.  59; 
Viertel  v.  Viertel,  99  Mo.  App.  710,  76  S. 
W.  187. 

The  plaintiff  against  whom  a  judgment 
has  been  rendered  in  a  divorce  action  can- 
not, however,  bring  another  suit  for  causes 
which  existed  when  the  first  suit  was  in- 
stituted, unless  he  proves  that,  at  the  time 
of  bringing  the  first  action,  he  had  no 
knowledge  of  those  causes.  Viertel  v.  Vier- 
tel, supra. 

Action  based   on   acts   subsequent  to   first 

judgment. 

A  judgment  in  a  divorce  action  is  not  a 
bar  to  a  subsequent  suit  based  on  acts  oc- 
curring after  the  judgment  pleaded  as  res 
judicata,  Claude  v.  Peat,  43  La.  Ann.  161, 
8  So.  884;  Farquar  v.  Farquar,  20  Or.  69, 
23  Am.  St.  Rep.  93,  25  Pac.  146;  Varney 
V.  Varney,  58  Wis.  19,  16  N.  W.  36. 

It  was  held  in  Vance  v.  Vance  17  Me. 
203  that  a  second  libel  for  divorce  could 
not  be  entertained  covering  other  acts  of 
infidelity  within  the  period  covered  by  a 
former  judgment  but  that  the  latter  was 
not  a  bar  as  to  acts  between  the  filing  of 
the  former  libel  and  the  filing  of  the  later. 

Under  the  Civil  Code  of  California,  which 
makes  the  wilful  neglect  of  a  husband  to 
provide  for  his  wife  the  common  necessa- 
ries of  life,  when  he  has  the  ability  to  do 
so,  a  ground  for  divorce,  if  such  neglect 
continues  for  one  year,  it  was  held  in  Wag- 
ner y.  Wagner,  104  Cal.  293,  37  Pac.  935, 
that  a  judgment  in  favor  of  the  husband 
in  an  action  by  the  wife  for  a  divorce  upon 
the  ground  of  neglect  could  not,  in  the  na- 
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ture  of  things,  be  a  bar  to  her  right  to  as- 
sert, as  a  ground  of  divorce  in  a  subsequent 
action,  his  continued  neglect  to  support  her 
for  a  year,  occurring  after  the  entry  of 
suQh  previous  judgment. 

But  in  an  action  for  divorce  on  the  ground 
of  desertion,  ho  part  of  the  time  during 
which  a  former  action  for  divorce  was  pend- 
ing and  undetermined  can  be  reckoned  a 
portion  of  the  statutory  two  years'  deser- 
tion necessary,  so  as  to  avoid  the  rule  which 
bars  the  second  action.  Haltenhof  v.  Hal- 
tenhof,  44  111.  App.  135. 

The  rendition  of  a  judgment  against  the 
plaintiff  in  a  divorce  action,  because  of 
connivance  at  the  act  of  adultery  charged, 
does  not  bar  a  second  action  by  the  same 
plaintiff  for  subsequent  infidelity  on  the 
part  of  the  defendant.  Viertel  v.  Viertel, 
supra. 

But  see  Baurens  v.  Girouz,  123  La.  879, 
49  So.  605,  where  it  appeared  that  a  for- 
mer suit  had  been  filed  by  plaintiff  for  a 
separation  from  his  wife  on  the  ground  of 
abandonment,  and  a  judgment  rendered 
against  him  on  the  ground  that  the  defend- 
ant had  good  cause  for  leaving  her  home. 
Although  for  abandonment  of  a  date  sub- 
sequent to  the  former  suit,  the  present  ac- 
tion was  dismissed  because  there  was  noth- 
ing to  show  that  conditions  had  changed 
since  the  rendering  of  the  former  decree. 

A  judgment  against  a  husband  seeking 
a  divorce  on  the  ground  of  his  wife's  de- 
sertion of  him  when  the  same  was  caused 
by  his  cruel  treatment  and  neglect  to  pro- 
vide suitable  maintenance  does  not  bar  a 
subsequent  action  by  the  wife  for  the  same 
desertion.  Lea  v.  Lea,  99  Mass.  493,  96 
Am.  Dec.  772. 

Nor  does  a  judgment  against  a  plaintiff 
seeking  divorce  because  of  extreme  cruelty 
bar  the  same  party  from  subsequently 
bringing  another  action  on  the  ground  of 
abandonment  based  on  the  plaintiff's  en- 
forced abandonment  of  defendant  because 
of  the  same  acts  of  cruelty.  Rand  v.  Rand, 
58  N.  H.  536. 

Torlotting  v.  Torlotting,  97  Mo.  App. 
183,  70  S.  W.  941,  was  a  divorce  action, 
and  the  defendant  husband  filed  a  cross  bill 
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Same  —  separate  causes  —  applicability. 

9.  While  the  welfare  of  society  demands 
exemption  from  unnecessary  and  vexatious 
divorce  litigation^  the  principles  of  res  judi- 
cata should  not  be  so  applied  as  to  prevent 
one  determination  of  every  distinct  cause 
of  action,  under  the  statutes  authorizing 
divorce  for  specitic  and  separate  species  of 
misconduct. 

Appeal  —  Interlocutory     order  —  scope 
of  review. 

30.  Where  the  appeal  is  not  from  a  final 
decree,  but  only  from  an  interlocutory  or- 
der or  decree,  errors  assigned  on  other  inter- 
locutory orders  not  specifically  appealed 
from  will  not  be  considered  by  the  appel- 
late court. 

Same  —  defective  pleadings  —  orders. 

11,  Where  it  appears  to  the  appellate 
court  that  a  bill  of  complaint  does  not  state 
a  cause  of  action,  the  court  may  make  ap- 
propriate orders  with  reference  to  such  de- 
fective pleading,  even  though  the  question 
of  the  sufficiency  of  the  pleading  is  not  in 
any  way  presented  to  the  court  for  its  ac- 
tion. 

Divorce  —  grounds  —  policy  of  law. 

12.  It  is  not  the  policy  of  the  law  to 
grant  divorces  for  postnuptial  causes  short 
of  marital  infidelity,  when  such  causes  do 
not  in  fact  render  one  of  the  parties  in- 
capable of  perfoi-ming  the  duties  incident  to 
the  marriage  status.  Tlie  law  authorizes 
the  severance  of  the  matrimonial  union  only 
when  the  conduct  of  one  of  the  parties  ren- 
ders it  impracticable  for  the  other  to  fur- 
ther perform  the  marital  duties. 

Pleading—  divorce  —  complaint  —  facts. 

33.  In  a  suit  for  divorce,  the  bill  of  com- 
plaint should  contain  allegations  of  all 
facts  essential  to  the  cause  of  action  and  to 
the  plaintiff's  right  to  maintain  the  suit. 

Same  —  residence. 

14.  In  divorce  proceedings  in  the  courts 
of  Florida  on  grounds  other  than  for  adul- 
tery committed  in  this  state,  the  bill  of 
complaint  must  contain  an  allegation,  and 


there  must  be  proof,  that  the  plaintiff  has 
"resided  two  years  in  the  state  of  Florida 
before  the  filing  of  the  bill;"  and  where  no 
such  allegation  appears  in  the  bill  of  com- 
plaint, the  plaintiff  is  not  entitled  to  main- 
tain the  suit. 

Divorce  —  extreme  cruelty  —  what  con- 
stitutes. 

15.  The  extreme  cruelty  that  constitutes 
the  statutory  ground  for  divorce  is  such 
conduct  by  the  husband  or  wife  towards  the 
other  consort  as  will  endanger  his  or  her 
life,  limb,  or  health,  or  as  will  cause  a  rea- 
sonable apprehension  of  bodily  hurt.  The 
injury  or  danger  of  injury  may  be  mental 
or  physical,  but  it  must  be  of  such  a  char- 
acter as  to  render  it  impracticable  for  the 
complainant  to  discharge  with  reasonable 
safety  his  or  her  marital  duties.  Mere  in- 
convenience, unhappiness,  or  inoompatibility 
of  temperament  or  disposition,  rendering 
the  marriage  relation  between  the  parties 
disagreeable  or  even  bjirdensome,  will  not 
authorize  a  decree  of  divorce  for  extreme 
cruelty. 

Same  —  desertion  —  discountenance  of 
marital  relation. 

16.  The  mere  refusal  of  a  wife  to  accord 
to  the  husband  the  marital  privileges  law- 
ful only  to  the  husband  is  not  of  itself  such 
a  desertioii  of  the  husband  as  to  authorize 
him  to  secure  a  divorce  on  the  statutory 
ground  of  wilful,  obstinate,  and  continued 
desertion  for  one  year. 

(November  30,  1909.) 

APPEAL  by  defendant  from  an  order  of 
the  Circuit  Court  for  Hillsborough 
County  overruling  a  plea  of  res  judicata  in- 
terposed in  a  suit  for  divorce  which  result- 
ed in  a  decree  for  plaintiff.  Affirmed  and 
remanded. 

Statement  by  Whitfield,  Ch.  J.: 

On  December  21,  1908,  John  M.  Prall 
brought  in   the  circuit  court  for  Hillsbor- 


alleging  causes  for  a  divorce  from  the  plain- 
tiff. It  appeared  that  the  husband  had 
been  the  unsuccessful  plaintiff  in  a  former 
action  for  divorce,  because  he  had  con- 
nived at  his  wife's  adultery,  but  this  was 
held  not  to  bar  his  cross  bill  in  the  second 
suit  based  on  acts  of  cruelty  occurring  since 
the  first  action. 

It  was  held  in  Haley  v.  Haley  (Cal.)  14 
Pac.  92,  that  a  judgment  against  the  plain- 
tiff in  a  divorce  suit  did  not  operate  to  bar 
her  from  bringing  another  action  for  di- 
vorce based  upon  cruel  treatment  by  the 
defendant  in  making  false  and  malicious 
charges  against  her  in  his  cross  bill  in  the 
first  action. 

Judgment  for  the  defendant  in  an  action 
for  divorce  on  the  ground  of  adultery  is  not 
a  bar  to  a  subsequent  suit  on  the  ground 
that  defendant  had  been  convicted  of  an  as< 
sault  with  intent  to  rape,  although  the 
same  act  was  the  ground  of  complaint  in 
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both  cases.  Vinsant  v.  Vinsant,  49  Iowa, 
039. 

A  judgment  on  the  merits  in  a  divorce 
action  rendered  by  the  court  of  another 
state  was  held  in  Masterman  v.  Master- 
man,  58  Kan.  748,  61  Pac.  277,  not  to  be 
a  bar  to  a  subsequent  action  brought  in 
Kansas  on  the  same  grounds,  where  in  the 
first  suit  the  court  had  no  jurisdiction  be- 
caiise  of  the  plaintiff's  nonresidence. 

In  Rivers  v.  Rivers,  65  Iowa,  568,  22  N. 
W.  679,  it  appeared  that  a  former  action 
for  divorce  on  grounds  which  included  a 
conviction  for  felony  was  decided  in  the 
defendant's  favor,  on  the  theory  that  a  con- 
viction was  not  a  valid  ground  for  divorce 
until  a  final  determination,  an  appeal  be- 
ing then  pending,  and  it  was  held  that  the 
former  judgment  was  not  an  adjudication 
upon  the  conviction  as  a  cause  for  divorce 
so  as  to  bar  plaintiffs  present  right  to  di- 
vorce on  that  ground. 
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ougb  county,  Florida,  a  suit  in  equity  for  a 
divorce  from  his  wife,  Emma  L.  Prall.  In 
the  amended  bill  of  complaint  it  is  alleged: 
That  the  couple  were  married  April  3,  1895, 
a*;  Ft.  Dodge,  Iowa.  That  they  lived  to- 
fl^ther  in  Iowa  and  two  children  were  born 
to  them.  That,  during  .their  married  life 
till  he  finally  separated  from  her,  the  com- 
plainant was  a  faithful  and  devoted  hus- 
band. That,  during  their  residence  in  Iowa, 
the  wife  "became  enamored  with  a  strange 
religious  sect  and  a  devotee  at  its  altar. 
.  .  .  That,  from  the  time  of  her  conver- 
sion to  the  belief  of  this  sect,  the  defendant 
begin  to  be  estranged  from  the  complain- 
ant oecause  of  his  inability  to  join  her  in 
the  adoption  of  the  tenets  of  this  religion." 
That,  to  please  her,  he  moved  to  Estero  in 
Lee  county,  Florida,  where  the  sect  was  es- 
tablished. That  the  wife,  "further  yielding 
to  the  doctrine  of  this  sect,  which  holds  as 
one  of  its  beliefs  that  the  members  of  the 
sect  or  union  are  married  in  Christ,  and  are 
not  properly  married  to  anyone,  withdrew 
herself  from  all  marital  relations  with  com- 
plainant, abjuring  him  in  every  way,  and 
telling  him  that  his  approaches  were  obnox- 
ious to  her.  That  she  refused  to  .  .  . 
allow  complainant  the  privileges  of  a  hus- 
band. That  during  this  time  the  respondent 
became  more  and  more  undutiful  in  her  re- 
lations towards  complainant,  being  enraged 
with  complainant  on  account  of  his  refusal 
to  submit  all  of  their  property  to  be  com- 
munity property  with  the  said  religious  so- 
ciety as  aforesaid.  That  she  constantly 
chided  him  upon  his  sinfulness,  and  sought 
to  estrange  his  children  from  him.  More- 
over, complainant  says  that  respondent 
ceased  in  every  way  to  render  services  to 
him  as  a  wife,  and,  instead  of  extending  to 
him  courtesy  and  respect  due  a  husband,  ma- 
ligned him  and  abused  him  in  the  presence 
of  their  children,  seeking  by  her  conduct  to 
compel  complainant  to  withdraw  himself 
from  her.  That  this  state  of  affairs  con- 
tinued for  a  period  of  more  than  one  year, 
and  up  to  about  October  10,  1907,  and  con- 
stituted extreme  cruelty  on  the  part  of  the 
defendant  towards  complainant,  and  con- 
stituted wilful,  obstinate,  and  continued  de- 
sertion of  complainant  by  defendant  for  a 
period  of  more  than  one  year,  and  that  the 
several  matters  herein  charged  so  preyed 
upon  complainant's  mind  that  he  became 
sick  and  discouraged  with  life,  and  was  un- 
able to  discharge  the  duties  of  citizenship, 
and  his  associations  with  the  said  respond- 
ent became  repulsive  to  him,  and  that,  upon 
the  said  day  aforesaid,  complainant  with- 
drew himaelf  from  respondent  and  from 
their  home,  and  that  he  has  not  since  that 
time  lived  or  cohabited  with  her.  That,  at 
the  time  of  their  said  separation,  your  ora- 
20  L.R.A.(N.S.) 


tor  delivered  to  said  respondent  all  of  the 
property  purchased  by  them  in  the  said  town 
of  Estero  and  all  the  fruit  of  their  labors 
during  the  year  he  had  lived  there,  and  that 
the  said  respondent  accepted  the  same  in 
full  discharge  of  all  his  liabilities  by  way 
of  dower  or  otherwise  to  her.  That  at  this 
time  she  claimed  she  never  would  live  with 
him  as  his  wife  again,  or  cohabit  with  him, 
and  that  he  had  full  power  and  privilege  to 
return  to  the  world  and  secure  a  divorce,  or 
any  other  proceeding  in  accordance  with 
the  ways  of  the  world,  as  will  more  fully 
appear  by  letters  written  to  your  orator  by 
the  said  respondent,  copies  of  which  are 
hereto  attached  and  marked  Exhibits  'A' 
and  'B,'  and  prayed  to  be  made  parts  of  this 
your  orator's  bill.  That,  in  reliance  upon 
the  terms  of  their  separation  in  believing 
himself  justified  in  seeking  a  divorce,  your 
orator  did,  on  the  10th  day  of  December, 
A.  D.  1907,  file,  in  the  circuit  court  of  the 
county  of  Hillsborough,  a  bill  for  divorce  up- 
on the  ground  of  violent  and  ungovernable 
temper,  to  which  said  bill  the  said  respond- 
ent signed  the  answer  and  swore  to  the 
same,  in  order  that  your  orator  might  not 
be  taxed  with  the  costs  of  making  service 
through  the  sheriff.  That,  thereafter,  the 
said  respondent  interposed  no  contest  in  the 
said  suit,  waiving  by  her  said  answer  all 
her  right  to  take  testimony  or  contest  the 
same,  and  that  thereupon,  on  the  2d  day  of 
December,  A.  d.  1908,  a  decree  of  divorce  was 
granted  your  orator.  Moreover,  your  orator 
says  that  subsequently  to  this  time,  but 
within  the  period  of  six  months  after  the 
rendition  of  the  court's  decree,  the  said  re- 
spondent made  demand  upon  your  orator  for 
additional  moneys  and  property,  and,  upon 
your  orator's  refusal  to  give  her  the  same, 
entered  an  appeal  in  your  orator's  suit  for 
divorce,  and  upon  which  appeal  the  decree 
of  the  circuit  court  was  reversed  for  want 
of  sufficient  proof,  and  no  opportunity  al- 
lowed your  orator  to  amend,  and  hence  your 
orator  has  been  compelled  to  file  his  original 
•bill  herein." 

Exhibit  A. 

Tampa,  Florida, 
November,  11-07. 
I  hereby  relinquish  all  my  rights  as  the 
wife  of  Mr.  J.  M.  Prall.    That  so  far  as  I 
am  concerned  he  is  at  perfect  liberty  from 
now  henceforth  to  do  whatsoever  his  judg- 
ment dictates  in  regard  to  signing  of  legal 
documents,  marriage,  etc.,  regardless  of  me. 
[Signed]  Emma  L.  Prall. 

Exhibit  B. 

November  30th,   1907. 
Dear  Brother  John: — 

I  beg  to  acknowledge  receipt  of  your  let- 
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ter  of  the  27th  inst.  I  will  say  that  I  agree 
to  the  terms  of  divorce  specified  therein. 
I  trust  that  you  will  have  the  matter  put 
through  with  expedition. 

Emma  L.  Prall. 

The  amen4ed  bill  of  complaint  was  de- 
murred to  on  the  grounds  that  it  does  not 
state  a  cause  of  action,  and  that  the  mat- 
ters alleged  had  been  formerly  adjudged. 
The  demurrer  was  overruled,  and  the  de- 
fendant filed  the  following  plea:  "That  on 
the  10th  day  of  December,  1907,  the  above- 
named  complainant,  John  M.  Prall,  filed 
in  the  circuit  court  of  the  sixth  judicial 
circuit  of  the  state  of  Florida  in  and  for 
Hillsborough  county,  on  the  chancery  side 
of  said  court,  his  bill  of  complaint  against 
the  defendant,  alleging  that  she  had  been 
guilty  of  an  indulgence  of  a  violent  and  un- 
governable temper  towards  the  complainant, 
and  praying  for  a  divorce  from  this  defend- 
ant ;  that  on  the  12th  day  of  December,  1907, 
the  judge-  of  said  court  entered  the  decree 
of  said  court  granting  the  said  complainant, 
John  M.  Prall,  a  divorce  from  the  defendant, 
Emma  L.  Prall,  the  said  court  being  a  court 
of  competent  jurisdiction;  that  on  the  9th 
day  of  June,  1908,  the  said  defendant,  Emma 
L.  Prall,  entered  her  appeal  from  said  decree 
to  the  supreme  court  of  the  state  of  Flor- 
ida; that  the  said  supreme  court  of  the 
state  of  Florida,  by  its  order  and  decree 
dated  the  11th  day  of  December,  1908,  re- 
versed said  decree,  and  by  its  decree  and 
mandate  dismissed  said  cause,  and  thereby 
finally  adjudicated  the  same;  that  subse- 
quent to  the  final  adjudication  of  said 
cause  and,  to  wit,  on  the  21st  day  of  Decem- 
ber, 1908,  the  said  complainant,  John  M. 
Prall,  instituted  this  suit  against  the  said 
defendant,  Emma  L.  Prall,  praying  that  he 
be  granted  a  decree  of  divorce  from  this  de- 
fendant ;  that  on  the  6th  day  of  April,  1909, 
he  filed  his  amended  bill  of  complaint  against 
this  defendant,  setting  forth  various  reasons 
why  he  should  be  granted  a  decree  of  divorce 
from  the  defendant;  that  the  said  amended 
bill  of  complaint  shows  that  all  of  the  mat- 
ters and  things  complained  of  by  the  said 
complainant  in  said  amended  bill  of  com- 
plaint, if  true,  happened,  took  place,  oc- 
curred, and  were  committed  and  done  by  this 
defendant  prior  to  the  said  10th  day  of  De- 
cember, 1907,  when  he  filed  his  bill  of  com- 
plaint in  this  court  against  this  defendant, 
and  on  which  bill  of  complaint  was  based 
the  decree  of  divorce  from  this  defendant, 
which  said  decree  was  reversed  by  the  su- 
preme court  of  the  state  of  Florida,  and  the 
said  bill  of  complaint  dismissed,  and  that 
the  said  amended  bill  of  complaint  shows 
that  the  matters  and  things  therein  com- 
plained of  were  within  the  knowledge  of  the 
26  L.R.A.(N.S.) 


said  complainant  at  the  time  he  filed  his  said 
bill  of  complaint  on  the  10th  day  of  Decem- 
ber, 1907,  which  was  dismissed  by  the  de- 
cree of  the  supreme  court  of  the  state  of 
Florida,  and  thereby  finally  adjudicated. 
Wherefore  this  defendant  says  that  the  mat- 
ters and  things  alleged  by  and  complained 
of  by  the  complainant  in  said  amended  bill 
of  complaint  are  res  judicata,  and  this  de- 
fendant prays  that  she  may  be  hence  dis- 
missed, with  her  costs  in  this  behalf  unjust- 
ly expended." 

This  plea  of  res  judicata  was  overruled, 
and  the  defendant  appealed  solely  from  the 
order  overruling  the  plea.  The  errors  as- 
signed are  the  overruling  of  the  demurrer 
to  the  bill  ot  complaint  and  the  overruling 
of  the  plea  of  res  judicata, 

Mr.  M.  G.  Gibbons  for  appellant. 
Mr.  E.  B.  Drumright  for  appellee. 

Wliltfleld,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Where  a  final  judgment  or  decree  has 
been  rendered  by  a  court  having  jurisdiction 
of  the  subject-matter  and  of  the  parties,  it 
is  binding  on  the  parties  and  their  privies, 
and  such  final  judgment  or  decree  is  a  bar 
to  another  suit  or  action  between  the  same 
parties  for  the  same  subject-matter.  This 
principle  of  law  is  enforced  by  the  courts, 
so  that  parties  may  iiot  be  vexed  more  than 
once  for  the  same  cause,  and  that  there  may 
be  an  end  to  litigation.  24  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  713;  Lake  v.  Hancock,  38  Fla. 
53,  66  Am.  St.  Rep.  169,  20  So.  811;  11 
Current  Law,  1537;  9  Current  Law,  1423; 
7  Current  Law,  1760;  2  Andrews,  Am.  Law, 
ir  764. 

Where  a  final  judgment  or  decree  is  ren- 
dered for  the  defendant  on  demurrer,  the 
plaintiff  is  estopped  from  maintaining  a  sim- 
ilar or  concurrent  action  or  suit  for  the  same 
cause  upon  the  same  grounds  that  were  dis- 
closed in  the  first  suit  or  action,  for  the  rea- 
son that  the  judgment  determines  the  merits 
of  the  cause  as  presented  by  the  pleadings 
affected  by  the  demurrer.  But,  where  a  de- 
murrer to  a  pleading  is  sustained  because  es- 
sential allegations  of  fact  were  omitted  from 
the  pleading,  a  final  judgment  on  the  demur- 
rer concludes  the  parties  and  their  privies 
only  as  to  the  sufficiency  of  the  facts  as  al- 
leged to  state  a  cause  of  action.  In  general, 
a  final  judgment  on  demurrer  is  not  a  bar  to 
a  second  suit  or  action  for  the  same  cause 
between  the  same  parties,  as  an  estoppel  by 
judgment  because  of  the  former  adjudication 
where  the  pleadings  in  the  second  suit  or  ac- 
tion supply  the  essential  allegations  omitted 
from  the  first  suit  or  action,  though  the  con- 
duct of  the  parties  in  not  presenting  the 
case  when  an  opportunity  was  afforded  ma^. 
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under  special  circumstances,  operate  as  an 
estoppel  in  pais.  Conclusions  of  law  are  not 
admitted  by  demurrer.  See  Gould  y.  Evans- 
ville  &  C.  R.  Co.  91  U.  S.  626,  23  L.  ed. 
416;  Rowell  V.  Smith,  123  Wis.  610,  102 
N.  W.  1,  3  A.  &  E.  Ann.  Cas.  773;  North 
Muskegon  v.  Clark,  10  C.  C.  A.  691,  22  U. 
S.  App.  522,  62  Fed.  694;  Harrington  T. 
Harrington,  189  Mass.  "281,  75  N.  £.  632. 

Where  the  second  suit  is  upon  the  same 
cause  of  action  and  between  the  same  parties 
as  the  first,  the  final  judgment  in  the  first 
suit  upon  the  merits  is  conclusive  in  the  sec- 
ond suit  as  to  every  question  that  was  pre- 
sented, or  might  have  been  presented,  and 
determined  in  the  first  suit.  When  the  sec- 
ond suit  is  upon  a  different  cause  of  action, 
but  between  the  same  parties  as  the  first, 
the  judgment  in  the  first  suit  operates  as  an 
estoppel  in  the  second  suit  only  as  to  every 
point  and  question  that  was  actually  liti- 
gated and  determined  In  the  first,  and  the 
first  judgment  is  not  conclusive  as  to  other 
matters  that  might  have  been,  but  were  not, 
litigated  or  decided.  The  test  of  the  identity 
of  causes  of  action,  for  the  purpose  of  deter- 
mining the  question  of  res  judicata,  is  the 
identity  of  the  facts  essential  to  the  main- 
tenance of  the  actions.  It  is  of  the  essence 
of  estoppel  by  judgment  that  it  be  made  cer- 
tain that  the  precise  facts  were  determined 
by  the  former  judgment.  If  there  is  any 
uncertainty  as  to  the  matter  formerly  adju- 
dicated, the  burden  of  showing  it  with  suffi- 
cient certainty,  by  the  record  or  extrinsical- 
ly,  is  upon  the  party  who  claims  the  benefit 
of  the  former  judgment.  Fulton  v.  Oester- 
ding,  47  Fla.  150,  36  So.  56;  Harrison  v. 
Remington  Paper  Co.  3  L.R.A.(N.S.)  954, 
72  C.  C.  A.  406,  140  Fed.  385,  6  A.  &  E. 
Ann.  Cas.  314;  Rowell  v.  Smith,  supra; 
Draper  v.  Medlock,  122  Ga.  234,  69  L.R.A. 
483,  60  S.  E.  113,  2  A.  &  E.  Ann.  Cas.  660; 
Russell  v.  Place,  94  U.  S.  606,  24  L.  ed.  214; 
Be  Sollar  v.  Hanscome,  158  U.  S.  216,  text 
221,  39  L.  ed.  956,  959,  15  Sup.  Ct.  Rep.  816; 
Thompson  v.  N.  T.  Bushnell  Co.  80  Fed. 
332 ;  Rogers  v.  Higgins,  57  111.  244. 

The  first  suit  between  the  parties  was  for 
A  divorce  upon  the  statutory  ground  of  "ha- 
bitual indulgence  by  defendant  in  violent 
and  ungovernable  temper.''  While  the  trial 
court  granted  the  divorce  upon  the  allega- 
tions and  proofs,  this  court,  on  appeal,  held 
the  allegations  of  facts  to  be  insufficient  to 
state  a  cause  of  action,  as  the  conclusions 
of  law  stated  in  the  bill  of  complaint  were 
not  sustained  by  the  facts  alleged,  and  also 
held  that  the  proofs  were  insufficient  to  war- 
rant a  decree  of  divorce.  The  bill  was  or- 
dered to  be  dismissed.  The  decree  in  the 
former  suit  is  therefore  conclusive  only  as 
26  L.RA.(N.a) 


to  the  material  facts  alleged  and  shown 
therein.  Prall  v.  Prall,  56  Fla.  521,  47  So. 
916.  See  also  McKinnon  v.  Johnson,  57 
Fla.  120,  48  So.  910,  and  authorities  there 
cited. 

This  second  suit  between  the  same  par- 
ties as  plaintiff  and  as  defendant  is  for  a 
divorce  upon  the  statutory  grounds  of  "ex- 
treme cruelty  by  the  defendant  to  complain- 
ant," and  of  "wilful,  obstinate,  and  contin- 
ued desertion  of  the  complainant  by  the  de- 
fendant for  one  year."  It  is  consequently 
not  for  the  same  cause  of  action.  The  mate- 
rial facts  alleged  in  the  first  suit,  in  so  far 
as  they  affect  this  suit,  are  that  for  some 
time  past  "the  defendant  seemed  to  grow 
tired  of  her  condition  in  life  and  surround- 
ings, having  become  very  irritable,  quarrel- 
some, and  otherwise  disaffectionate  to  com- 
plainant, continually  finding  fault  with" 
him.  "Matters  grew  worse,  the  defendant 
on  divers  occasions  indulging  in  outbursts 
of  temper,  abusing  complainant  unmerciful- 
ly, until,  on  or  about  October  10,  1907,  com- 
plainant's life  became  a  burden,  instead  of 
a  pleasure,  at  which  time  he  left  his  home, 
and  has  never  returned."  "Wherefore 
charges  the  defendant  with  having  been 
guilty  of  an  indulgence  of  a  violent  and 
ungovernable  temper  towards"  complainant. 
The  only  proof  was  the  complainant's  tes- 
timony that  "my  wife  continually  displayed 
a  violent  and  ungovernable  temper  towards 
me,  until,  on  or  about  the  15th  day  of  Oc- 
tober, without  any  provocation  whatever, 
my  wife  fiew  into  a  violent  rage  of  temper, 
abusing  me  for  everything  imaginable.  I 
then  turned  over  all  my  property  to  her. 
.  .  .  I  then  left.  My  home  had  become 
such  on  account  of  my  wife's  display  of 
temper  that  my  life  was  a  burden  to  me. 
I  lived  with  her  until  I  became  fully  con- 
vinced that  I  could  stand  it  no  longer.  I, 
at  all  times,  treated  her  with  kindness  and 
affection,  providing  for  her  the  best  my  cir- 
cumstances and  condition  in  life  would  per- 
mit." 

By  reference  to  the  bill  of  complaint  set 
out  in  the  statement,  it  will  be  seen  that 
the  facts  here  alleged  are  not  in  substance 
the  same  as  those  alleged  in  the  first  suit, 
as  above  stated,  and  also  that  the  decree 
here  sought  is  upon  grounds  different  from 
those  of  the  first  suit.  This  being  so,  under 
the  principles  above  stated,  the  plea  of  res 
judicata  was  properly  overruled.  It  does 
not  now  appear  that  the  conduct  of  the 
plaintiff  operates  as  an  estoppel  in  pais  to 
prevent  the  prosecution  of  this  suit  for 
divorce. 

While  the  welfare  of  society  demands  ex- 
emption from  unnecessary  and  vexations  di- 
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vorce  litigation,  tht  principles  of  res  judi- 
cata should  not  be  so  applied  as  to  prevent 
one  determination  of  every  distinct  cause  of 
action,  under  the  statutes  authorizing  di- 
vorces for  specific  and  separate  species  of 
misconduct.  See  Lea  v.  Lea,  99  Mass.  493, 
96  Am.  Dec.  772. 

The  appeal  herein  is  taken  solely  from  the 
interlocutory  order  overruling  the  plea  of 
res  judicata.  Therefore  the  assignment  of 
error  based  upon  the  order  overruling  a  de- 
murrer to  the  bill  of  complaint  cannot  be 
considered.  Where  the  appeal  is  not  from  a 
final  de<jree,  but  only  from  an  interlocutory 
order  or  decree,  errors  assigned  on  other  in- 
terlocutory orders  not  specifically  appealed 
from  will  not  be  considered  by  the  appellate 
court.  Miami  v.  Miami  Realty,  Loan  &  G. 
Co.  67  Fla.  366,  49  So.  55. 

When  it  appears  to  the  appellate  court 
^hlett  a  bill  of  complaint  does  not  state  a 
cause  of  action,  the  court  may  make  appro- 
priate orders  with  reference  to  such  defective 
pleading,  even  though  the  question  of  the 
sufliciency  of  the  pleading  is  not  in  any  way 
presented  to  the  court  for  its  action.  See 
Jacksonville  v.  Massey  Business  College,  47 
Fla.  339,  36  So.  432 ;  Florida  Packing  &  Ice 
Co.  v.  Carney,  49  Fla.  293,  111  Am.  St.  Rep. 
95,  38  So.  602. 

It  is  not  the  policy  of  the  law  to  grant 
divorces  for  postnuptial  causes  short  of  mar- 
ital infidelity,  when  such  causes  do  not  in 
fact  .render  one  of  the  parties  incapable  of 
performing  the  duties  incident  to  the  mar- 
riage status.  The  law  authorizes  the  sev- 
erence  of  the  matrimonial  union  only  when 
the  conduct  of  one  of  the  parties  renders  it 
impracticable  for  the  other  to  further  per- 
form the  marital  duties.  Hickson  v.  Hick- 
son,  54  Fla.  556,  45  So.  474. 

In  a  suit  for  divorce,  the  bill  of  complaint 
should  contain  allegations  of  all  facts  essen- 
tial to  the  cause  of  action  and  to  the  plain- 
tiff's right  to  maintain  the  suit.  Hancock 
V.  Hancock,  55  Fla.  680,  15  L.R.A.(N.S.) 
670,  45  So.  1020. 

The  statute  expressly  provides  that,  in  or- 
der to  obtain  a  divorce,  except  for  adultery 
committed  in  thia  state,  the  complainant 
must  have  resided  two  years  in  the  state  of 
Florida  before  filing  the  bill.  Gen.  Stat. 
1906,  §  1926.  There  is  no  allegation  in  the 
bill  of  complaint  of  the  prerequisite  two 
years'  residence  in  this  state  of  the  com- 
plainant, to  authorize  the  complainant  to 
maintain  this  suit.  Beekman  v.  Beekman, 
53  Fla.  858,  43  So.  923;  Donnelly  v.  Don- 
nelly, 39  Fla.  229,  22  So.  648;  Gredler  v. 
Gredler,  36  Fla.  372,  18  So.  762. 

The  extreme  cruelty  that  constitutes  the 
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statutory  ground  for  divorce  is  such  conduct 
by  the  husband  or  wife  towards  the  other 
consort  as  will  endanger  his  or  her  life,  limb, 
or  health,  or  as  will  cause  a  reasonable  ap- 
prehension of  bodily  hurt.  The  injury  or 
danger  of  injury  may  be  mental  or  physical, 
but  it  must  be  of  such  a  character  as  to  ren- 
der it  impracticable  for  the  complainant  to 
discharge  with  reasonable  safety  his  or  her 
marital  duties.  Mere  inconvenience,  un hap- 
piness, or  incompatibility  of  temperament 
or  disposition,  rendering  the  marriage  rela- 
tion between  the  parties  disagreeable  or  even 
burdensome,  will  not  authorize  a  decree  of 
divorce  for  extreme  cruelty.  Hancock  v. 
Hancock,  55  Fla.  680,  15  L.RJ^.(N.S.)  670, 
45  So.  1020,  and  authorities  cited ;  Williams 
V.  Williams,  23  Fla.  324,  2  So.  768;  Goff  v. 
Goff,  9  A.  &  E.  Ann.  Cas.  1083,  and  notes, 
60  W,  Va.  9,  53  S.  E.  769. 

The  facts  alleged  in  this  amended  bill 
are  not  sufficient  to  constitute  the  statutory 
grounds  of  "extreme  cruelty  by  defendant 
to  complainant,''  authorizing  a  divorce.  Nor 
do  the  allegations  warrant  a  decree  of  di- 
vorce on  the  statutory  ground  of  "wilful, 
obstinate,  and  continued  desertion  of  com- 
plainant by  defendant  for  one  year."  See 
Hancock  v.  Hancock,  supra,  and  authorities 
cited;  Crawford  v.  Crawford,  17  Fla.  380; 
Palmer  v.  Palmer,  36  Fla.  385,  18  So.  720; 
Phelan  v.  Phelan,  12  Fla.  449. 

The  mere  refusal  of  a  wife  to  accord  to 
the  husband  the  marital  privileges  lawful 
only  to  the  husband  is  not  of  itself  such  a 
desertion  of  the  husband  as  to  authorize  him 
to  secure  a  divorce  on  the  statutory  ground 
of  wilful,  obstinate,  and  continued  desertion 
for  one  year.  In  this  case  the  husband  al* 
leges  that  he  "withdrew  himself  from  re- 
spondent and  from  their  home,  and  that  he 
has  not  since  that  time  lived  or  cohabited 
with  her."  14  Cyc.  Law  &  Proc.  p.  612;  9 
Current  Law,  999 ;  9  Am.  &  Eng.  Enc.  Law, 
2d  ed.  pp.  765,  769 ;  Fritz  v.  Fritz,  32  Am. 
St.  Rep.  156,  and  notes  (138  111.  436,  14 
L.R.A.  685,  28  N.  E.  1058)  ;  Anonymous, 
52  N.  J.  Eq.  349,  28  Atl.  467 ;  Segelbaura  v. 
Segelbaum,  39  Minn.  258,  39  N.  W.  492; 
Padelford  v.  Padelford,  159  Mass.  281,  34 
N.  E.  336;  Southwick  v.  Southwick,  97 
Mass.  327,  93  Am.  Dec.  95. 

The  order  overruling  the  decree  of  res 
judicata,  from  which  the  appeal  was  taken, 
is  affirmed,  and  the  cause  is  remanded  for 
further  proceedings  consistent  with  this 
opinion. 

It  is  80  ordered. 

All  concur,  except  Tloclcer,  J.,  absent. 
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CLARKE  BROTHERS,  Plffs.   in  Err., 

V. 

JAMES  McNATT. 
(132  6a.  610,  64  S.  E.  796.) 

Contract  —  signature. 

1.  Where  a  vendor  of  personal  property 
delivers  possession  of  it  to  the  vendee,  but 
receives  from  the  latter  a  promise  to  pay 
a  stipulated  amount  therefor,  and  an  agree- 

Headnotes  by  Lumpkin,  J. 


ment  that  the  title  shall  remain  in  the  ven- 
dor until  payment  has  been  made,  it  is  not 
generaly  necessary  to  the  validity  of  such 
a  contract,  as  against  the  vendee  or  one 
purchasing  under  him,  that  it  should  be 
signed  by  the  vendor. 

(a)  Where  a  contract  on  its  face  pro- 
vides or  shows  that  the  parties  intended 
for  both  to  sign  before  it  takes  effect,  it  is 
not  complete  until  both  do  so. 

ConditioRal  sale  —  varying  terms  —  ef- 
fect on  remote  vendee. 

2.  Where  a  contract  of  sale  of  personal 
property,  with  the  title  retained  in  the 
vendor  till  payment  of  the  purchase  price. 


Vote,  —  Duty  'of  purchaser  of  property 
front  conditional  vendee  with  right 
to  sell,  to  see  that  latter* a  vendor  is 
paid. 

It  is  not  intended  to  include  in  this  note 
cases  involving  the  question  whether  a  ven- 
dor is  estopped  to  assert  title  to  property 
sold  conditionally,  as  against  a  third  per- 
son buying  for  his  vendee,  where  he  ex- 
pressly or  impliedly  authorizes  the  sale. 
Neither  is  it  intended  to  include  cases  con- 
sidering the  right  in  general  of  a  vendor 
as  against  a  third  person  purchasing  from 
his  vendee  with  knowledge  that  the  vendee 
held  the  property  under  a  contract  of  con- 
ditional sale  which  contained  authority  for 
him  to  sell.  The  cases  are  limited  to  such 
as  discuss  the  precise  question  raised  in 
the  title. 

In  general  the  legal  effect  of  a  conditional 
sale  and  delivery  of  property  to  a  vendee 
with  power  to  sell  and  turn  the  proceeds 
over  to  the  vendor  is  that  upon  such  sale 
the  property  ceases  to  be  security  to  the 
vendor,  and,  as  to  the  proceeds  of  the  sale, 
the  relation  of  debtor  and  creditor  is  there- 
by created,  and  the  only  security  the  ven- 
dor has  for  the  payment  of  the  same  to  him 
by  the  vendee  is  the  fidelity  of  the  vendee 
to  his  agreement  to  pay  the  proceeds  of  the 
sale  to  the  vendor.  The  vendor  having  con- 
sented to  the  sale  without  conditions  can- 
not impose  the  burden  upon  a  subsequent 
purchaser  from  the  irendee,  to  see  that  the 
purchase  price  is  paici  him.  Tucker  v. 
Mann,  124  Ga.  1003,  53  S.  E.  604;  Ufford 
▼.  Winchester,  69  Vt.  542,  38  Atl.  239; 
Peasley  v.  Noble   (Idaho)   107  Pac.  402. 

In  Uflford  v.  Winchester,  supra,  the  court 
said  that,  the  conditional  vendee  having 
unlimited  authority  to  sell  the  property 
purchased  conditionally,  and  receive  the  pay 
therefor,  one  bona  fide  purchasing  from  him 
-was  not  bound  to  show  that  the  purchase 
price  was  actually  paid  to  the  original 
vendor.  And  White  v.  Langdon,  30  Vt. 
509,  was  distinguished  by  the  court  upon 
the  ground  that  in  that  case  the  authority 
to  sell  was  conditioned  upon  the  payment 
to  the  vendor  of  the  proceeds  of  the  sale, 
the  court,  in  the  latter  case,  holding  that, 
under  such  circumstances,  the  authority  of 
the  vendee  was  only  a  limited  authority.. 
and  a  purchaser  from  bim  purchased  at 
the  risk  of  his  not  complying  with  the  con- 
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ditions  upon  which  his  authority  to  sell 
rested,  viz.,  the  payment  of  the  proceeds  of 
the  sale  to  the  vendor. 

In  Peasley  v.  Noble  the  contract  of  sale 
provided  that  the  vendees,  in  the  event  of 
the  sale  of  any  of  the  property  thereby 
conveyed,  were  "to  immediately  apply  all 
the  'amounts  realized  from  the  said  sale  upon 
the  purchase  price  herein  stipulated."  The 
court  said  that  this  latter  clause  was  not  a 
condition  precedent  to  vesting  the  title,  for 
the  reason  that  the  purchase  price  could 
not  be  realized  until  the  sale  was  made,  and 
added  that  a  purchaser  of  the  property 
would  not  be  expected  to  follow  the  price 
into  the  hands  of  the  original  vendor,  and 
see  that  it  was  applied  on  the  contract 
that  being  purely  a  matter  of  trust  and 
confidence  between  the  parties  to  the  con- 
tract, and  if  the  vendees  should  fail  to  turn 
over  the  proceeds  of  the  sale,  the  vendor 
"could  not,  by  any  reasonable  interpreta- 
tion, visit  the  penalty  for  such  failure  upon 
an  innocent  purchaser  of  the  property.  He 
must  rely  upon  his  rights  under  the  con- 
tract." 

Compare  with  Oliver  Chilled  Plow  Works 
V.  Dolan,  139  Mich.  668,  103  N.  W.  180, 
which  held  that  a  vendor  of  plows  to  a 
retailer,  to  be  sold  in  the  ordinary  course 
of  retail  trade,  could  assert  no  claim  against 
a  purchaser,  although  in  purchasing  he 
signed  a  written  order  upon  the  back  of 
which  appeared  a  clause  that  the  title  to 
the  property  therein  described  was  retained 
by  the  original  vendor  until  payment  by 
him  of  the  purchase  price,  where  such  order 
also  contained  a  further  provision  giving 
the  original  vendee  unlimited  power  of  sale. 
The  court  held  that  this  clause  did  not  ap- 
ply to  a  purchaser  from  the  vendee,  because 
the  form  of  the  order  used  was  one  used 
both  in  making  sales  at  wholesale  and  also 
at  retail,  and  was  meant  to  apply  to  sales 
to  the  original  vendee,  and  such  clause 
therefore  had  no  application  to  a  sale  by 
the  vendee  under  the  power  of  sale  given 
to  him.  The  question  here  discussed,  as  to 
whether,  under  such  circumstances  it  was 
the  duty  of  the  purchaser  from  the  original 
vendee  to  see  that  the  price  w^as  paid  to  the 
original  vendor,  was  apparently  not  raised 
or  considered,  although  the  purchaser  had 
notice  of  the  clause  retaining  title  in  origi- 
nal vendor. 
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provided  that  the  vendee  might  sell  it  to  a 
purchaser  or  purchasers  who  should  make 
the  check  or  checks  payable  to  the  vendor, 
and  that  the  latter  should  apply  one  half 
to  his  vendee  to  pay  for  the  expense  of  pre- 
paring and  marketing  the  product,  and  such 
contract  was  record^,  if  a  purchaser  from 
a  vendee  was  affected  with  notice  of  such 
terms,  as  against,  him,  they  could  not  be 
varied  by  a  subsequent  parol  agreement  be- 
tween the  original  vendor  and  vendee  un- 
der which  one  half  of  the  amounts  received 
from  sales  of  the  lumber  was  not  applied 
to  the  purchase  price,  but  to  another  in- 
debtedness of  the  vendee  to  a  firm  of  which 
the  vendor  was  a  member,  for  supplies  fui;- 
nished  to  the  vendee. 

Same  —  standing  timber  —  nature. 

3.  A  contract  of  sale  in  regard  to  tim- 
ber which  is  attached  to  the  soil,  but  which 
is  presently  to  be  severed  therefrom,  and 
converted  into  personalty,  before  the  title 
is  to  pass  to  the  purchaser,  is  an  executory 
sale  of  personalty,  and  not  of  an  interest 
in  land. 

Conditional    sale  —  conditions  —  effect 
on  remote  vendee. 

4.  If  a  vendor  of  personal  property  re- 
tains title  under  a  written  and  recorded 
contract  until  payment  of  the  purchase 
money,  but  it  is  also  provided  in  such  con- 
tract that  the  vendee  may  sell  the  prop- 
erty, consisting  of  lumber  to  be  cut  and  car- 
ried to  market,  the  vendor  cannot  impose 
on  a  bona  fide  purchaser  or  purchasers  from 
his  vendee,  without  notice  of  such  limita- 
tions other  than  the  mere  recording  of  the 
contract,  the  duty  of  seeing  that  he  re- 
ceives the  proceeds  of  the  sale  or  sales;  nor, 
as  against  such  a  bona  fide  purchaser  with- 
out notice,  can  he  accomplish  such  result  by 
stating  in  the  contract  that  the  sales  shall 
be  made  to  a  purchaser  who  will  make  the 
checks  payable  to  him. 

(May  13,  1909.) 

ERROR  to  the  Superior  Court  for  Mcin- 
tosh County  to  review  a  judgment  in 
plaintifTs  favor  in  an  action  of  bail  trover 
to  recover  certain  timber.    Reversed. 

Statement  by  liumpkin,  J.: 

James  McNatt  brought  an  action  of  bail 
trover  against  Clarke  Brothers,  seeking  to 
recover  two  rafts  of  timber.  The  defendants 
denied  the  plaintiff's  title  to  the  property, 
and  contended  that  it  belonged  to  them. 
McXatt  was  the  owner  of  certain  timbered 
lands.  T.  P.  McBride  and  W.  D.  Petersen 
executed  and  delivered  to  him  the  following 
written  contract,  which  was  recorded: 

State  of  Georgia,  Montgomery  County. 

This  indenture  and  contract  of  lease, 
made  and  entered  into  this  the  22d  day  of 
January,  1903,  between  James  McNatt,  of 
the  first  part,  and  T.  P.  McBride  and  W.  D. 
Petersen,  of  the  second  part,  all  the  parties 
of  the  county  and  state  aforesaid,  witness* 
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eth:  That,  for  and  in  consideration  of  the 
sum  of  two  thousand  and  thirty-six  and  **/im 
dollars,  to  be  paid  as  hereinafter  provided,  as 
the  purchase  price  of  all  the  sawmill  tim- 
ber on  the  following  tract  of  land  [describ- 
ing it].  The  aforesaid  condition  [considera- 
tion?] of  two  thousand  and  thirty-six  dol- 
lars and  ^/iM  is  to  bear  interest  at  the  rate 
of  8  per  cent  per  annum  from  the  above 
date,  and  is  to  be  paid  as  follows:  The  said 
parties  of  the  second  part  hereby  agree,  in 
order  to  pay  the  aforesaid  siun  of  two  thous- 
and and  thirty-six  and  ^Am  dollars  and  all 
interest  that  may  accrue  thereon  at  the  said 
rate  of  8  per  cent  per  annum,  to  cut,  haul, 
and  saw  square  all  the  sawmill  timber  on 
the  land  aforesaid,  and  when  the  same  is 
ready  for  the  Darien  market,  then  the  same 
is  to  be  sold  to  a  buyer  who  will  make  the 
check  payable  to  the  said  James  McNatt, 
who  hereby  agrees  to  return  to  the  said 
party  of  the  second  part  one  half  of  the 
proceeds  of  said  check,  in  order  that  the 
said  parties  may  defray  the  expenses  in- 
curred by  reason  of  preparing  the  said  tim- 
ber for  market.  It  is  further  agreed  by  the 
parties  to  this  contract  that  the  said  James 
McNatt  reserves  the  title  to  the  aforesaid 
sawmill  timber,  and  control  and  sale  there- 
of, until  the  purchase  price  aforesaid  is  paid. 
In  order  to  further  secure  the  aforesaid  sum 
of  two  thousand  and  thirty-six  and  ^Am  dol- 
lars, we  hereby  mortgage  and  create  a  lien 
on  the  following  personal  property  to  wit: 
[Describing  it.J  It  is  further  agreed  that 
the  above  sum  of  two  thousand  and  thirty- 
six  and  ^/loo  dollars,  to  become  due  and  col- 
lectable in  six  months  from  the  above  date) 
and  should  we  fail  to  pay  the  aforesaid  sum 
of  two  thousand  and  thirty-six  and  ^/m 
dollars,  we  hereby  constitute  the  said  James 
McNatt  our  lawful  authorized  agent  to  sell 
said  mules  heretofore  described,  and  to  exe- 
cute titles  thereto  in  our  names,  after  hav- 
ing advertised  the  same  for  ten  days  at  the 
courthouse  in  Montgomery  county,  Greorgia, 
said  Co.,  and  appropriate  the  proceeds  to  the 
payment  of  the  aforesaid  sum  and  all  inter- 
est and  costs  that  may  accrue  thereto.  And 
we  hereby  waive  and  renounce  for  ourselves 
and  families  all  the  rights  to  the  homestead 
or  exemption  laws  which  we  may  have 
under  or  by  virtue  of  the  Constitution  or 
laws  of  the  state  of  Georgia  or  of  the  United 
States,  as  against  this  note  or  any  renewal 
thereof.  In  witness  whereof  we  have  here- 
unto set  our  hands  and  seals  the  day  and 
year  first  above  written. 

T.  P.  McBride.     [L.  S.] 
W.  D.  Petersen.     [L.  S.] 

Signed,  sealed,  and  delivered  in  presence 
of  W.  L.  Wilson,  Com.  N.  P.  M.  Co.,  Ga. 

Recorded  January  28,  1003. 

D.  B.  Graham,  Clerk 
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On  this  were  entered  four  credits,  of 
$90.82,  $462.97,  $440.64,  and  $366.67,  re- 
spectively. McBride  and  Petersen  cut  tim- 
ber from  the  property  and  caused  it  to  be 
sold.  Some  of  the  drafts  or  checks  given  in 
payment  were  made  payable  to  McNatt,  and 
some  to  the  order  of  McBride  and  Petersen. 
In  order  to  carry  on  the  business,  McBride 
and  Petersen  purchased  supplies  from  mer- 
chants, a  large  part  of  them  from  E.  T.  Mc- 
Bride &  Company,  which  firm  was  composed 
of  E.  T.  McBride  and  the  plaintiff,  McNatt. 
The  plaintiff  testified  that  that  firm  would 
not  furnish  McBride  and  Petersen  with  sup- 
plies until  he  agreed  that  the  indebtedness 
due  them  should  first  be  paid  from  the  pro- 
ceeds of  the  timber  as  cut  and  sold,  and  then 
the  balance  should  be  paid  to  him  on  ac- 
count of  the  purchase  price,  he  saying:  "If 
anybody  loses,  let  it  be  me."  He  admitted 
that  $2,037.42  had  been  by  consent  delivered 
to  E.  T.  McBride  &  Company,  and  said  that, 
after  settling  the  account  of  that  firm,  he 
received  certain  payments  for  which  he  gave 
credit  on  the  contract  with  McBride  and 
Petersen.  He  testified  that  these  applica- 
tions of  payments  were  made  by  agreement 
between  himself,  E.  T.  McBride  &  Company, 
and  McBride  and  Petersen.  He  indorsed 
drafts  which  were  payable  to  him.  Finally 
Clarke  Brothers  bought  the  timber  now  in 
controversy  from  McBride  and  Petersen,  and 
gave  drafts  which  were  not  payable  to  Mc- 
Natt. These  drafts  did  not  come  into  the 
bands  of  the  plaintiff,  and  he  sought  to  re- 
cover the  timber.  There  was  also  testimony 
tending  to  show  notice  to  Clarke  Brothers  of 
a  claim  to  the  property  by  the  plaintiff. 
On  behalf  of  the  defendants,  there  was  testi- 
mony that  the  consideration  for  the  entire 
timber  had  been  paid  to  McNatt,  and  that 
nothing  was  due  him  on  account  of  it  when 
the  sale  was  made  to  Clarke  Brothers. 
There  was  also  evidence  confiicting  in  some 
respects  with  that  of  the  plaintiff  as  to 
any  agreed  application  of  the  proceeds  of 
the  timber  first  to  the  account  of  E.  T. 
McBride  &  Company.  There  was  much 
other  evidence  which  it  is  unnecessary  to 
set  out.  The  jury  found  for  the  plaintiff. 
The  defendants  moved  for  a  new  trial  which 
was  refused,  and  they  excepted. 

Mr.  William  li.  Clay,  for  plaintiffs  in 
error: 

The  sale  of  the  timber  was  a  sale  of  per- 
sonalty. 

.     Graham  v.  West,  126  Ga.  624,  65  S.  E. 
931, 

To   constitute   a  valid   sale   of   personal 
property,  a  bill  of  sale  to  the  property  must 
be  executed  by  the  vendor  to  the  vendee, 
and  recorded. 
26  LJtA.(N.S.) 


Henry  Vogt  Mach.  Co.  v.  Bailey,  2  Ga. 
App.  206,  68  S.  E.  314. 

The  plaintiff  is  estopped  from  question- 
ing the  title  of  Clarke  Brothers. 

25  Cyc.  Law  &  Proc.  p.  673 ;  Alexander  v. 
Ellison,  79  Ky.  148 ;  Markham  v.  O'Connor, 
52  Ga.  183,  21  Am.  Rep.  249;  Tucker  v. 
Mann,  124  Ga.  1003,  53  S.  E.  504. 

Messrs.  E.  J.  Giles  and  Hines  &  Jor- 
dan, for  defendant  in  error: 

The  owner  of  land  may  lawfully  contract 
for  the  cuttinu:  of  the  timber  thereon,  and 
may  provide  in  whom  the  ownership  of  the 
product  shall  rest. 

De  Vaughn  v.  Howell,  82  Ga.  336,  14  Am. 
St.  Rep.  162,  9  S.  E.  173;  Jordan  v.  Joaes, 

110  Ga.  47,  35  S.  E.  151. 

The  contract  was  not  unilateral,  as  there 
was  a  consideration  for  the  promise  of  Mc- 
Natt other  than  the  contemplated  mutual 
obligations  assumed  by  the  parties. 

Atlanta  Buggy  Co.  v.  Hess  Spring  &  Axle 
Co.  124  Ga.  338,  4  L.R.A.(N.S.)  431,  52  S. 
E.  613;  Perry  v.  Paschal,  103  Ga.  137,  29 
S.  E.  703. 

The  fact  that  Clarke  Brothers  got  posses- 
sion of  the  timber  in  the  usual  course  of 
business,  from  the  original  vendees,  who  had 
the  custody  of  the  same  under  an  apparent 
claim  of  right,  and  paid  such  vendees  for  it, 
will  not  protect  Clarke  Brothers  against  the 
original  vendor,  who  sold  the  timber  with  a 
reservation  of  title  until  it  was  paid  for. 

Flannery  v.  Harley,  117  Ga.  484,  43  S.  E. 
765;  Miller  v.  Wilson,  98  Ga.  567,  58  Am. 
St.  Rep.  319,  26  8.  E.  678  Evens  v.  Napier, 

111  Ga.  105,  36  S.  E.  426. 

Mr.  Charles  M.  Tyson  also  for  defend- 
ant in  error. 

liumpkln,  J.,  delivered  the  opinion  of 
the  court: 

1.  Objection  was  made  to  the  admission 
of  the  contract  in  evidence  on  the  ground 
that  it  was  not  signed  by  McNatt.  Section 
2776  of  the  Civil  Code,  on  the  subject  of 
conditional  sales,  declares  that  "every  such 
conditional  sale,  in  order  for  the  reservation 
of  title  to  be  valid  ois  against  third  parties, 
shall  be  evidenced  in  writing,  'and  not  other- 
wise. And  the  written  contract  of  every 
such  conditional  sale  shall  be  executed  and 
attested  in  the  same  manner  as  mortgages 
on  personal  property."  It  is  not  required 
that  the  vendor  as  well  as  the  vendee  shall 
sign  the  written  instrument.  Smith  v.  De 
Vaughn,  82  Ga.  574,  9  S.  E.  425.  If  the 
personal  property  is  delivered  into  the  pos- 
session of  the  vendee,  the  object  is  to  pro- 
vide a  method  of  putting  third  parties  on 
notice  that  the  apparent  title  thus  evidenced 
by  possession  is  not  in  fact  such,  but  that 
the  title  rests  in  the  vendor  until  the  coudi- 
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tion  of  the  sale  shall  be  fulfilled.  As 
against  creditors  or  persons  claiming  under 
the  vendee,  it  does  not  require  the  signature 
of  the  vendor.  The  contract  is  in  some  de- 
gree analogized  in  the  section  of  the  Code 
to  a  mortgage.  An  instrument  of  the  latter 
kind  i&  signed  by  the  mortgagor,  and  a  bill 
of  sale  to  secure  a  debt  is  signed  by  the 
debtor.  If  the  property  should  remain  in 
the  possession  of  the  vendor,  and  it  were 
sought  to  set  up  notice  as  against  his  cred- 
itors or  persons  holding  under  him,  a  differ- 
ent question  might  be  presented. 

The  instrument  in  the  present  case  con- 
tains some  indication  that  the  vendor  should 
have  signed  it,  as  agreements  by  him  are 
stated  in  it ;  but  in  the  latter  part  it  appar- 
ently contemplates  only  the  signature  of  the 
vendees.  If  a  contract  is  intended  to  be 
signed  by  both  parties,  and  so  appears  on  its 
face,  it  is  not  complete  until  thus  signed. 
Delaware  Ins.  Co.  v.  Pennsylvania  F.  Ins. 
Co.  120  Ga.  388,  65  S.  E.  330,  7  A.  &  *E. 
Ann.  Cas.  1134,  and  citations.  But  as  it  is 
not  clear  that  both  vendor  and  vendees  in- 
tended to  sign  the  contract  before  it  should 
become  effective,  and  as  both  have  acted  un- 
der the  instrument,  and  the  lumber  has  been 
cut  and  sold  by  the  latter,  a  failure  of  the 
vendor  to  sign  will  not  be  held  to  operate 
BO  as  to  convey  complete  title  to  the  vendees, 
who  did  sign  the  instrument,  which  was 
duly  attested  and  recorded. 

2.  The  court  charged  the  jury  as  fol- 
lows: "If,  however,  notwithstanding  the 
original  agreement  between  McNatt  and  Mc- 
Bride  and  Petersen,  [another  was  made]  by 
the  terms  of  which  the  original  agreement 
in  that  respect  was  varied,  and  that  McNatt 
should  take  the  money,  and  did  take  the 
money,  received  from  timber  sold  by  McBride 
and  Peterson,  and  by  their  direction  or  con- 
sent applied  it  first  to  the  extinguishment 
or  partial  payment  of  any  debt  due  to  Mc- 
Bride &  Company,  why  McNatt  would  have 
the  right  to  so  apply  it,  if  it  was  with  the 
consent  and  direction  of  McBride  and  Peter- 
sen, and  if  he  did  so  apply  it,  whatever  por- 
tion was  left  after  being  so  applied  to  the 
indebtedness  of  McBride  &  Company,  the  rest 
would  be  applied  to  the  payment  of  the  lien. 
You  will  ascertain  how  much  has  gone  to 
the  payment  of  the  original  price  of  the  tim- 
ber. If  sufficient  to  discharge  it,  why,  as  I 
say,  the  plaintiff  cannot  recover.  If  not 
sufficient  to  discharge  it,  provided  that  you 
find  that  the  subsequent  contract  has  been 
satisfactorily  proven,  why  then  the  plaintiff 
should  recover,  because  his  Hen  would  still 
be  in  existence.  He  would  have  a  right 
ahead  of  the  rights  of  Clarke  Brothers,  or 
any  other  purchaser  of  timber." 

This  charge  was  erroneous.  If  the  reser- 
vation of  title  was  good  as  against  pur- 
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chasers  of  the  timber  from  McBride  and 
Petersen,  and  if  they  were  charged  with 
notice  of  the  contents  of  the  contract,  and 
the  conditions  and  agreements  contained 
therein,  to  allow  those  conditions  and  agree- 
ments to  be  varied  as  against  them  by  a 
parol  agreement  between  McNatt  and  Mc- 
Bride and  Petersen  would  be  substantially 
to  allow  a  parol  reservation  of  title  instead 
of  a  written  one.  The  nature  of  this  con- 
tract of  conditional  sale  will  be  considered 
later;  but  for  the  present  it  is  enough  to 
say  that,  if  McNatt  could  rely  on  the  writ- 
ten contract  as  affecting  the  rights  of  pur- 
chasers from  McBride  and  Petersen,  he 
could  not  also  injuriously  affect  those  rights 
by  means  of  a  subsequent  parol  agreement 
or  understanding  with  his  immediate  ven- 
dees. Suppose  that  Clarke  Brothers  had 
bought  enough  of  the  timber  to  have  paid 
the*  entire  purchase  price  to  McNatt,  after 
deducting  what  should  go  to  the  payment  of 
expenses,  and  had  made  a  check  payable  to 
McNatt  in  strict  accordance  with  the  terms 
of  the  written  agreement  between  him  and 
McBride  and  Petersen.  McNatt  could  not, 
with  the  assent  or  agreement  of  McBride 
and  Petersen,  have  applied  such  a  payment 
to  other  indebtedness  than  the  purchase 
money  of  the  timber,  and  still  have  recov- 
ered the  timber  from  Clarke  Brothers.  Un- 
der the  charge  of  the  court  above  quoted, 
this  would  have  been  possible.  That  pay- 
ments by  purchasers  from  McBride  and  Pet- 
ersen were  made  at  different  times,  or  that 
McNatt  treated  checks  not  made  to  his  or- 
der as  sufficient  by  accepting  and  applying 
them,  would  not  authorize  him  to  insist  on 
the  terms  of  the  written  instrument  as 
against  purchasers  from  McBride  and  Peter- 
sen, even  though  bona  fide  and  without 
notice  other  than  such  as  the  record  of  the 
paper  might  carry,  and  at  the  same  time 
vary  the  terms  of  such  instrument  by  parol 
agreement  with  McBride  and  Petersen,  and 
set  up  the  variance  also  as  against  the  rights 
of  such  purchasers,  who  were  not  shown  to 
have  had  any  knowledge  thereof  or  to  have 
acquiesced  therein. 

The  error  contained  in  the  charge  above 
set  out  entered  into  several  other  portions 
of  the  charge  which  were  made  grounds  of 
the  motion  for  a  new  trial.  It  was  not  an 
ordinary  question  of  application  of  pay- 
ments between  debtor  and  creditor,  which 
could  be  controlled  by  agreement,  or  when, 
in  the  absence  of  agreement,  the  creditor 
could  make  the  application,  or,  in  the  ab- 
sence of  this  the  law  would  make  it  for  the 
parties.  Civil  Code  §  3722.  It  was  an  ef- 
fort to  set  up  the  strict  terms  of  a  written 
contract  between  the  vendor  and  vendee^ 
with  reservation  of  title  in  the  former^ 
against  third  persons,  but  to  bind  such  per> 
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sons  also  by  a  departure  from  the  contract. 
If  McNatt  received  enough  from  sales  of 
timber  by  McBride  and  Petersen  to  pay  the 
purchase  money  in  full,  in  accordance  with 
the  terms  of  the  written  agreement,  he  could 
not  set  up  as  against  third  parties  an 
agreed  diversion  of  such  purchase  money  to 
the  payment  of  other  indebtedness  of  Mc- 
Bride and  Petersen  to  him,  or  to  the  firm  of 
which  he  was  a  member. 

3,  4.  It  was  urged  that  the  verdict  was 
contrary  to  law  and  evidence,  because,  un- 
der the  undisputed  evidence  and  under  the 
written  instrument  which  was  introduced, 
McNatt  was  not  authorized  to  recover.  In 
Jordan  v.  Jones,  110  Ga.  47,  35  S.  £.  151, 
where  a  landowner  agreed  with  a  laborer  to 
allow  the  latter  to  cut  timber  from  the  land, 
and  transport  and  deliver  the  logs  to  a  sec- 
ond person,  who,  by  agreement,  was  to  re- 
serve from  their  sale  a  certain  amount  per 
thousand  feet  for  the  landowner,  the  con- 
tract was  sustained,  and  it  was  held  that 
the  title  to  the  logs  did  not  pass  to  the 
laborer;  and  that,  when  he  abandoned  the 
contract  and  left  on  the  land  certain  logs 
which  had  been  cut  by  him,  they  were  not 
subject  to  levy  as  his  property.  It  was  said 
that  the  contract  was  a  peculiar  one,  and 
that  the  relation  between  the  landowner  and 
the  laborer  had  some  of  the  elements  of  an 
executory  agreement,  some  of  a  partnership, 
some  of  a  conditonal  sale,  and  some  of  a 
bailment.  A  contract  of  sale  of  growing 
trees  concerns  an  interest  in  realty.  Corbin 
v.  Durden,  126  Ga.  429,  55  S.  E.  30.  An 
agreement  for  the  sale  of  property  attached 
to  the  soil,  but  which  is  to  be  severed  there- 
from and  converted  into  personalty,  before 
the  title  to  the  property  is  to  pass  to  the 
purchaser,  is  an  executory  sale  of  personal 
property,  and  not  of  an  interest  in  land. 
Graham  v.  West,  126  Ga.  624,  55  S.  E.  931. 
Under  these  rulings,  the  contract  now  be- 
fore us  should  be  treated  as  dealincf  with 
personal  property  rather  than  with  realty, 
at  least  as  to  the  timber  which  was  to  be 
cut  and  sold.  It  was  not  a  bailment,  but  a 
sale.  It  was  not  a  method  of  paying  per- 
sons who  should  cut  the  timber  and  prepare 
it  for  market,  for  their  services,  as  in  Jor- 
dan's Case,  supra. 

Aside  from  legislative  acts  regulating  con- 
ditional sales  and  their  record,  such  sales 
have  been  productive  of  much  litigation. 
Starting  with  the  maxim  that  no  one  can 
convey  a  title  which  he  does  not  own,  a 
varit^ty  of  modifications  and  limitations  of 
its  application  have  resulted  from  the  con- 
duct of  the  parties.  It  was  at  one  time  a 
subject  of  controversy  as  to  whether  an 
owner  of  personal  property  who  placed  it 
in  possession  of  another  under  a  contract  of 
conditional  sale,  and  thus  invested  the  pur- 
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chaser  with  prima  facie  evidence  of  owner- 
ship, could  assert  his  title  as  against  a  bona 
fide  purchaser  without  notice  from  such 
person,  or  against  a  creditor  of  the  person 
so  intrusted.  As  to  bailments,  it  was  clear 
that  the  bailor  could  not  be  held  to  have 
lost  his  property  by  merely  intrusting  it  to 
the  bailee  for  a  specific  purpose.  As  to  con- 
ditional sales,  the  view  generally  prevailed 
that,  while  possession  of  personalty  was 
prima  facie  evidence  of  ownership,  it  was 
only  prima  facie  so,  and  was  subject  to  be 
rebutted  by  proving  the  actual  title,  and 
that  therefore,  where  a  conditional  sale  was 
made  with  reservation  of  title  in  the  vendor 
until  the  condition  should  be  performed, 
such  as  the  payment  of  purchase  money, 
the  mere  delivery  of  possession  to  the  ven- 
dee, without  more,  did  not  destroy  the  right 
of  the  vendor  to  assert  his  title,  even  as 
against  bona  fide  purchaser  without  notice 
from  the  vendee.  But  if  the  vendor  went 
further,  and  conferred  upon  the  vendee  the 
actual  or  apparent  right  of  sale,  the  right  of 
a  bona  fide  purchaser  without  notice  would 
prevail.  Thus,  in  Leigh  Bros.  v.  Mobile  & 
O.  R.  Co.  58  Ala.  165,  Brickell,  Ch.  J.,  said: 
''Another  class  of  cases  forming  an  excep- 
tion to  the  general  rule  is  when  the  owner, 
by  his  own  act  or  consent,  has  given  an- 
other such  evidence  of  the  right  to  sell  or 
otherwise  dispose  of  his  goods  as,  according 
to  the  customs  of  trade  or  the  common  un- 
derstanding of  the  world,  usually  accom- 
panied the  authority  of  sole  or  of  disposi- 
tion. Then,  if  the  person  intrusted  with 
the  possession  of  the  goods,  and  with  the 
indicia  of  ownership,  or  of  authority  to 
sell  or  otherwise  dispose  of  them,  in  viola- 
tion of  his  duty  to  the  owner,  sells  to  an  in- 
nocent purchaser,  the  sale  will  prevail 
against  the  right  of  the  owner.  He  ought 
to  bear  the  loss  which  may  follow  from  his 
misplaced  confidence,  rather  than  the  bona 
fide  purchaser,  who  relied  on  the  evidence  of 
property  or  of  authority  with  which  he 
clothed  the  possessor." 

In  1  Mechem  on  Sales,  §  601,  it  is  said: 
''But  the  rule  permitting  the  conditional 
vendor  to  retake  his  goods  in  case  of  de- 
fault, even  from  a  bona  fide  purchaser  from 
his  conditional  vendee,  very  obviously 
should  not,  and  does  not,  apply  in  those 
cases  in  which  the  goods  have  been  delivered 
to  the  conditional  vendee  for  the  very  pur- 
pose of  being  resold  to  such  a  purchaser,  as 
where  a  retail  dealer  obtains  goods  from  a 
wholesale  dealer  upon  the  agreement  that 
the  title  to  the  goods  as  a  bulk  shall  re- 
main in  the  latter,  but  the  retail  dealer  is 
impliedly,  if  not  expressly,  permitted  to  sell 
from  the  bulk  in  the  usual  course  of  trade. 
A  sale  of  the  goods  in  bulk  might  be  deemed 
unauthorized  and  pass  no  title;  but  the  re- 
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tail  purchaser  in  the  usual  course  of  busi- 
ness would,  where  such  resales  were  express' 
\y  or  impliedly  authorized,  obtain  a  good 
title,  though  the  retail  deakr  might  fail  in 
paying  for  the  goods.''  See  also,  on  the 
general  subject.  Winchester  Wagon  Works 
&  Mfg.  Ck).  y.  Carman,  109  Ind.  31,  68  Am. 
Hep.  382,  9  N.  £.  707  (a  case  involving  a 
conditional  sale  of  a  car  load  of  twenty 
wagons  by  a  manufacturer  to  a  dealer ) ; 
Columbus  Buggy  Co.  v.  Turley,  73  Miss. 
529,  32  L.R.A.  260,  55  Am.  St.  Rep.  650,  19 
So.  232;  Fitzgerald  v.  Fuller,  19  Hun,  180; 
Ludden  v.  Hazen,  31  Barb.  650;  Wilder  v. 
Wilson,  16  Lea,  548;  Rogers  v.  Whitehouse, 
71  Me.  222;  Devlin  v.  O'Neill  (N.  Y.  C.  P.) 
6  Daly,  305;  Brinton  v.  Gerry,  7  111.  App. 
238;  McComs  v.  Guild,  C.  &  Co.  9  Lea,  81; 
Pickering  v.  Busk,  15  East,  38  (a  case 
which  has  been  thought  to  go  quite  far  as 
to  what  would  constitute  an  implied  au- 
thority to  sell) ;  Loving  Pub.  Co.  v.  John- 
son, 68  Tex.  273, 4  S.  W.  532.  Some  of  these 
authorities  apply  the  rule  in  favor  of  cred- 
itors as  well  as  bona  fide  purchasers. 

Under  our  present  law  in  regard  to  the 
execution  of  contracts  of  conditional  sale 
(codified  in  §  2776  of  the  Civil  Code),  it  is 
provided  as  follows:  "Whenever  personal 
property  is  sold  and  delivered  with  the  con- 
dition afiixed  to  the  sale  that  the  title  there- 
to is  to  remain  in  the  vendor  of  such  per- 
sonal property  until  the  purchase  price 
thereof  shall  have  been  paid,  every  such 
conditional  sale,  in  order  for  the  reservation 
of  title  to  be  valid  as  against  third  parties, 
shall  be  evidenced  in  writing,  and  not  other- 
wise. And  the  written  contract  of  every 
such  conditional  sale  shall  be  executed  and 
attested  in  the  same  manner  as  mortgages 
on  personal  property;  as  between'  the  par- 
ties themselves,  the  contract  as  made  by 
them  shall  be  valid,  and  may  be  enforced, 
whether  evidenced  in  writing  or  not."  By 
§  2777  conditional  bills  of  sale  are  required 
to  be  recorded  within  thirty  days  from  their 
date.  This  law  provides  for  the  making  of 
a  sale  with  reservation  of  title  in  the  vendor 
until  the  purchase  money  shall  have  been 
paid,  and  that  such  contracts  may  be  good, 
not  only  between  the  parties,  but  also  against 
third  parties,  even  innocent  purchasers 
without  actual  notice,  if  they  are  executed 
and  recorded  in  accordance  with  the  stat- 
ute. It  does  not  provide  generally  for  af- 
fecting the  world  with  notice  of  all  con- 
tracts of  bailment,  agency,  or  partnership. 
A  contract  for  the  retention  of  title  in  a 
vendor  until  payment,  though  the  possession 
of  the  chattel  is  delivered  to  the  vendee, 
normally  contemplates  a  lack  of  authority 
in  the  vendee  to  sell  until  payment,  at  least ' 
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to  sell  more  than  such  interest  as  he  has. 
Authority  to  sell  the  entire  title  to  a  third 
party  is  inconsistent  with  its  retention  by 
the  vendor.  Where,  therefore,  a  vendor  who 
reserves  title  until  payment  confers  upon 
his  vendee  the  power  to  sell  the  chattel,  he 
confers  a  power  to  destroy  his  retention  of 
title. 

Can  a  vendor  of  personalty  who  retains 
title  until  payment  of  the  purchase  money 
authorize  the  vendee  to  sell  all  or  a  part  of 
the  property,  and  impose  upon  the  pur- 
chaser the .  duty  of  seeing  that  he  is  paid 
the  proceeds  of  the  sale?  And  will  it  bind 
a  bona  fide  purchaser  without  notice,  from 
the  original  vendee,  if  such  a  provision  is 
inserted  in,  and  recorded  as  a  part  of  the 
contract  of  conditional  sale?  In^  Guill  v. 
Northern,  67  Ga.  345,  a  deed  conveyed  land 
to  the  wife  of  the  grantor  for  her  use  for 
life,  together  with  her  children,  and  provid- 
ed  that  at  her  death  it  should  be  divided 
among  the  children.  It  contained  a  power 
in  the  wife  "at  any  time  in  her  discretion 
to  sell  and  convey  the  said  property  by  deed, 
provided  the  proceeds  of  such  sale  were  in- 
vested in  other  real  estate  for  the  uses  ex- 
pressed." It  was  held  that  a  bona  fide  pur- 
chaser from  the  wife  acquired  a  good  title, 
and  was  not  bound  to  see  to  the  application 
of  the  proceeds.  In  Tucker  v.  Mann,  124 
Ga.  1003,  53  S.  E.  504,  one  person  executed 
to  another  a  promissory  note  which  contained 
a  clause  conveying  to  the  payee  the  title 
to  a  certain  mule  as  security.  The  payee 
had  the  note  duly  recorded.  Before  it  was 
fully  paid  he  authorized  the  debtor  to  sell 
the  mule  and  turn  the  proceeds  of  the  sale 
over  to  him.  The  debtor  sold  the  mule,  but 
failed  to  pay  the  proceeds  to  the  creditor, 
and  the  latter  brought  an  action  of  trover 
against  the  purchaser.  The  court  'charged 
that,  if  the  plaintiff  gave  the  maker  of  the 
note  permission  to  sell  the  mule,  coupled 
with  the  condition  that  the  maker  was  to 
pay  him  the  money  received  from  the  sale, 
and  the  defendant  bought  the  mule  in  good 
faith  without  knowledge  of  this  condition, 
then  the  plaintiff  could  not  recover,  and  that 
the  defendant  would  not  be  required  to  see 
that  the  condition  was  complied  with,  and 
would  get  a  good  title  to  the  mule  regard- 
less of  it.  This  court  held  that  the  charge 
was  not  erroneous,  and  that,  the  evidence 
showing  the  facts  as  stated,  a  verdict  for 
the  defendant  was  proper. 

It  will  be  seen  that  in  the  case  of  Guill 
V.  Northern,  supra,  the  recorded  deed  in- 
cluded the  power  of  sale  and  conveyance, 
provided  the  proceeds  should  be  reinvested. 
But  this  attempt  to  place  the  burden  of  see- 
ing to  the  reinvestment  upon  the  purchaser 
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was  held  not  to  accomplish  that  restiH.  f  n 
the  case  of  Tucker  y.  Mann,  supra^  the  re- 
corded contract,  in  the  nature  of  a  bill  of 
sale  to  secure  payment  of  a  debt,  contained 
no  power  of  sale  at  all.  The  debtor,  there- 
fore, had  no  authority  to  make  any  sale 
except  such  as  was  given  him  outside  of  the 
writing.  The  creditor  undertook  to  make 
the  authority  to  sell  oonditional  upon  his 
receiving  the  money.  But  this  court  held 
that,  as  against  a  bona  fide  purchaser  with- 
out notice,  he  could  not  do  so.  In  the  case 
before  us  the  effort  was  made  to  authorize 
the  vendee  in  a  conditional  sale  to  prepare 
the  lumber  and  carry  it  to  a  distant  market 
and  there  sell  it,  but  to  impose  on  the  pur- 
chaser substantially  the  duty  of  seeing  that 
the  original  vendor  received  the  proceeds. 
This  was  not  stated  in  So  many  words,  as 
in  the  two  case  above  cited;  but  the  effort 
was  made  to  accomplish  the  same  result 
by  saying  that  the  vendees  under  the  con- 
ditional sale  might  sell  to  a  buyer  who 
would  make  the  check  payable  to  the  orig- 
inal vendor.  The  law  does  not  eontemplate 
that  one  who  reserves  title  as  security  can 
authorize  his  vendee  to  sell  the  property, 
but  charge  a  bona  fide  purchaser  without 
notice  with  the  duty  of  seeing  that  he  re- 
ceives the  proceeds;  nor  does  the  record  of 
the  contract  of  conditional  sale  convey  no- 
ti^je  to  purchasers  under  the  original  vendee 
of  any  such  duty,  or  impose  it  upon  them. 
If  McNatt  could,  by  inserting  such  a  provi- 
sion in  his  contract,  make  the  validity  of 
the  title  acquired  by  purchasers  under  Mc- 
Bride  and  Petersen  depend  on  'their  making 
payment  in  the  form  of  a  check  to  him, 
there  would  seem  to  be  no  reason  why  he 
could  not  say  that  they  would  acquire  title 
if  they  made  payment  in  gold,  or  in  bills 
of  the  denominatioi^  of  $100,  or  in  any  other 
form  which  he  might  think  likely  to  reach 
him  through  the  hands  of  the  vendees  whom 
he  had  authorized  to  make  the  sale. 

It  also  appears  from  the  evidence  that 
McNatt  did  not  require  of  McBride  and 
Petersen  a  strict  compliance  with  this  por- 
tion of  the  agreement,  even  as  between 
themselves,  but  recognized  drafts  or  checks 
not  payable  to  him  as  sufficient  in  sales  of 
other  portions  of  the  lumber.  It  may  be  a 
question  as  to  whether  he  did  not  waive  a 
strict  compliance,  even  as  between  him  and 
his  vendees.  Whether  Clarke  Brothers  were 
bona  fide  purchasers  without  notice  aside 
from  the  mere  record  of  the  contract  is  a 
question  of  fact,  and  we  deem  it  best  to  re- 
turn the  case  for  a  trial  upon  the  issues, 
under  proper  instructions  from  the  court. 

Judgment  reversed. 

All  the  Justices  concur. 
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GEORGIA  SUPREME  COURT. 

CLEVELAND  WESTBROOK,  Plff.  in  Err., 

V. 

STATE  OF  GEORGIA. 

(133  Ga.  578,  66  S.  E.  788.) 

Criminal  law  —  convict  —  corporal  pun- 
ishment. 

1.  A  warden  in  charge  of  convicts  work- 
ing on  a  county  chain  gang  has  no  author- 
ity to  administer  corporal  punishment  to  a 
convict,  except  such  as  may  be  reasonably 
necessary  to  compel  the  convict  to  work  or 
labor  in  the  execution  of  his  sentence,  or 
to  maintain  proper  discipline. 

Same  —  assault  —  what  amounts  to. 

2.  Corporal  punishment  of  a  convict  by 
a  warden,  administered  where  the  circum- 
stances are  not  of  a  character  sufficient 
to  authorize  such  punishment,  is  an  assault. 
Same  —  abetters  —  question  for  Jury. 

3.  Where  a  warden  attempts  to  adminis- 
ter corporal  •  punishment  to  a  convict  under 
circumstances  where  the  attempt  amounts 
to  an  assault,  and  calls  upon  another  con- 
vict to  assist  in  administering  the  punish- 
ment, and  the  latter  (in  rendering  such  as- 
sistance) exercises  some  force  against  the 
convict  sought  to  be  punished,  tending  to 
overcome  him  and  put  him  in  the  power  of 
the  warden,  it  is  for  the  jury  to  say  with 
what  intent  the  force  was  exercised,  and 
whether  such  other  convict  is  an  abetter 
of  the  warden. 

Same  —  homicide  —  voluntary      man- 
slaughter —  Instructions. 

4.  If,  under  the  circumstances  enumer- 
ated in  the  preceding  headnote,  the  assault- 
ed convict,  while  engaged  in  a  fight  with 
tlie  warden  to  prevent  the  assault,  turned 
and  slew  the  fellow  convict,  who  was  an 
abetter  to  the  warden  in  committing  the 
assault,  the  homicide  might  be  reduced  to 
voluntary  manslaughter;  and  it  was  er- 
roneous for  the  judge  to  omit  to  charge 
the  law  relating  to  that  offense. 

(Evans,  P.  J.,  and  Lumpkin,  J.,  dissent.) 

(December  22,  1909.) 

ERROR  to  the  Superior   Court  for  Tift 
County  to  review  a  judgment  convict- 
ing defendant  of  murder.     Reversed. 

Statement  by  Atkinson,  J.: 

Cleveland  Westbrook  was  convicted  of 
murder,  without  recommendation.  His  mo- 
tion for  new  trial  was  overruled,  and  he 
excepted.  In  the  motion  it  was  contended 
that  the  evidence  was  of  such  character  as 

Headnotes  by  Atkinson,  J. 


Note.  —  The  above  case  appears  to  be 
one  of  first  impression  upon  the  question 
of  homicide  by  a  convict  in  resisting  cor- 
poral punishment. 
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to  reduce  the  homicide  to  voluntary  man- 
slaughter, and  complaint  was  made  that  the 
judge  failed  to  charge  the  jury  the  law 
applicable  to  that  ofTense.  The  defendant 
was  a  convict  working  on  the  chain  gang 
in  Tift  county.  It  does  not  appear  whether 
he  was  a  felony  or  a  misdemeanor  convict. 

J.  M.  Davis,  a  witness  for  the  state,  testi- 
fied that  he  was  warden  at  the  county 
convict  camp  on  January  22d,  when  the 
defendant  killed  another  convict  on  the 
*'squad  chain"  with  him.  There  were  ten 
or  twelve  convicts  on  the  same  chain.  The 
defendant  was  on  the  end  of  the  chain,  and 
the  deceased  was  next  to  him.  Witness 
and  a  guard  by  the  name  of  Walker  were 
the  only  white  men  there.'  He  also  testified: 
"Every  night,  in  order  to  keep  the  cars 
clean  and  give  them  more  room,  I  had  a 
shed  built  on  the  outside, — just  run  out 
with  tin;  and  I  would  let  them  build  a  fire 
oh  the  outside,  so  they  could  warm  out 
there.  We  had  no  heat  in  the  car.  It  was 
very  dark  and  foggy,  but  we  would  let  them 
sit  out  there  until  time  to  come  in  the 
car.  Then  we  would  lock  them  up.  I  was 
right  close  by.  1  let  them  sit  out  there, 
and  smoke,  and  talk.  A  few  minutes  before 
the  fight,  I  was  in  the  car  there,  and 
heard  a  disturbance.  I  suppose  I  was  20  steps 
from  them.  I  hallooed  to  them,  knd  asked 
them  what  the  trouble  was.  One  said, 
*Blindy  is  cutting  up.'  They  called  him 
*Blindy,' — blind  in  one  eye.  They  said,  *You 
will  have  to  come  out  here.'  I  got  up  and 
went  out  there,  and  one  of  the  boys  met  me 
and  said,  'You  had  better  watch  him;  he 
has  got  a  knife.'  I  went  out  there  and 
askei  him  what  the  trouble  was.  I  saw 
he  had  gotten  off  to  himself.  All  the  rest 
of  the  boys  were  standing  off  from  him. 
He  was  on  the  bench,  whittling  with  the 
knife.  I  said,  'What  are  you  doing  with 
that  knife?'  He  said,  *I  just  got  it.'  I 
said,  'What  is  the  trouble?'  He  said, 
'These  boys  are  trying  to  run  over  me.'  I 
said,  *I  think  you  are  mistaken;  I  heard 
it;  you  started  it.'  He  said,  *No,  sir;  these 
boys  are  running  over  me.'  I  said,  'You 
have  been  cutting  up  some  little  bit,  and 
I  will  have  to  correct  you;  I  told  you 
about  it  several  times.' " 

The  witness,  repeating  the  substance  of 
the  foregoing  colloquy,  testified  as  follows: 
"I  went  out.  there,  and  told  Cleveland  that 
I  would  have  to  punish  him  for  his  con- 
duct. He  says,  'No,  sir;  you  won't.'  I  says, 
*I  reckon  I  will;  you  are  not  running  this 
business.'  He  says,  *I  know  that,  but  you 
am't  going  to  whip  me.'  I  said,  *I  reckon 
I  will;  throw  that  knife  out  here.*  He  said, 
*No.  sir;  I  am  not  going  to  give  this  knife 
to  nobody.'"  The  witness  further  testified: 
"1  knew  it  would  not  do  to  leave  him 
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th^re  with  that  knife.  I  tried  to  get  the 
knife  away  from  Cleveland  with  every 
means  I  could.  I  called  one  of  the  trusties, 
Eugene  Wilson,  a  big  negro  I  had  there.  He 
started  up  to  him,  and  he  drew  the  knife 
on  him,  and  he  got  back.  The  boys  began 
to  get  scared  and  pulled  away,  and  this 
chain  tightened  up  on. Cleveland,  and  Cleve- 
land starts  to  stick  the  knife  in  this  boy 
next  to  him.  He  started,  and  I  raised  the 
strap.  I  said,  'Stop,  I  will  hit  you;  don't 
cut  that  boy.'  Then  he  held  the  knife 
back  in  shape  to  stab  at  me.  They  kept 
tightening  the  chain,  and  he  started  at  me 
again,  and  I  struck  him  in  the  face  to 
stop  him.  He  turned  at  me,  and  was  cut- 
ting at  me,  and  I  kept  striking  him  in  the 
face  to  stop  him.  He  couldn't  get  to  me; 
the  chain  stopped  him.  The  boys  got 
scared,  and  kept  tightening  the  chain.  He 
just  wheeled  and  took  into  the  crowd,  and 
the  first  boy  he  came  to  was  this  Jcmes 
Davis.  He  struck  him  in  the  breast  the  first 
lick,  and  he  was  still  trying  to  get  to  me. 
When  he  stabbed  him  the  first  time  he  fell, 
and  he  turned  back  to  give  two  or  three 
more  licks  at  me.     In  that  time  this  bov 

■r 

was  on  his  all  fours,  and  he  just  stabbed 
him  in  the  back.  If  they  hadn't  gone  back, 
the  chain  wouldn't  have  tightened  on  Cleve- 
land." 

On  cross-examination  the  witness  testi- 
fied: "It  was  about  half- past  8  at  night, 
good  dark.  I  was  in  my  car,  and  could  not 
see  the  boys  when  the  disturbance  arose 
between  them.  They  had  been  playing  a 
good  deal.  The  first  thing  that  attracted 
my  attention  was,  I  heard  one  of  the  boys 
say,  'You  can't  handle  Big  Boy*  (Eugene 
Wilson,  the  trusty ) .  Nobody  called  me;  but 
I  heard  the  angry  voices,  and  asked  what 
the  trouble  was.  I  don't  know  how  thev 
had  been  playing,  but  think  they  had  been 
rapjacking  one  another  with  leather  bets. 
Don't  know  whether  the  defendant  had  one 
or  not,  and  don't  know  whether  they  all 
had  been  rapjacking  him  or  not.  When  I 
got  there  the  defendant  was  not  fighting, 
was  sitting  down  quiet,  with  the  knife  be- 
tween his  legs.  The  others  were  standin,s^ 
around  quiet.  I  didn  t  know  what  he  had 
been  doing  before  I  went  out  there,  I  hadn't 
seen  them.  ...  I  knew  there  had 
been  a  fuss.  I  knew  he  had  been  quarrel- 
ing. I  didn't  know  what  caused  the  quar- 
reling, and  didn't  know  whether  Cleveland 
was  in  the  right  or  wrong  until  after  I  got 
out  there.  I  had  no  commission  from  the 
state.  The  camp  was  under  the  charge  of 
the  county  commissioners.  When  I  went 
out  there,  I  had  my  strap  in  my  hand. 
When  I  told  him  to  get  ready  for  the  whip- 
ping, he  had  the  knife  in  his  hand.  He 
stepped  out  and  pulled  ofT  his  coat  and  laid 
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it  on  the  bench,  and  stepped  back  a  step  or 
two  and  looked  at  the  chain  and  looked  at 
me,  and  said,  'I  don't  think  you  ought  to 
whip  me.'  I  said  to  him,  *Throw  the  knife 
out  here  and  get  down  on  the  bench/  He 
dropped  his  head  and  thought  a  minute  and 
said,  *No,  sir;  you  or  no  other  man  don't 
whip  me.'  The  boys  began  tightening  the 
chain.  They  saw  there  was  going  to  be 
trouble.  They  were  trying  to  get  away.  T 
called  on  Mr.  Davis,  the  trusty,  and  the 
boys  on  the  chain,  to  assist  in  getting  the 
knife  away  from  him.  He  just  made  a  spring 
at  the  boy,  the  first  one  on  the  chain  next 
to  him.  After  he  cut  at  him,  he  rushed  on 
over  at  me.  When  he  stabbed  "to  hit  the 
boy,  I  struck  him  in  the  face  with  my 
strap,  and  he  made  at  me.  He  hadn't  at- 
tempted to  strike  me  before  that.  He  told 
them  to  stand  back,  or  he  would  kill  the 
first  one  that  came  at  him.  The  boys  on 
the  chain  pulled  back  and  pulled  him  along. 
At  that  time  he  made  the  spring  at  the  boy 
nearest  to  him.  Then  I  struck  him  in  the 
face,  and  he  turned  on  me.  I  hit  him 
some  eight  or  ten  times.  Then  he  turned 
and  stabbed  the  boy,  and  then  turned  back 
on  me.  I  hit  him  over  the  head.  They 
kept  tightening  the  chain.  Then  he  turned 
and  stabbed  the  boy  again.  I  never  heard 
any  fuss  between  the  defendant  and  the 
deceased.  Don't  know  that  they  ever  had 
a  cross  word." 

George  Walker,  the  only  other  witness  for 
the  state,  testified:  "Ten  or  twelve  of  the 
boys  were  on  a  chain,  all  sitting  around  the 
fire,  having  a  good  time,  like  negroes  usually 
do,  singing  and  going  on,  cutting  up.  My 
cousin  Jack  had  been  there  that  night,  and 
I  went  40  or  50  steps  with  him  when  he 
started  home,  and  then  I  went  back  to  the 
camp.  Before  I  got  there  I  heard  some 
of  the  negroes  disputing.  I  walked  out 
there  and  said,  What  is  the  matter?'  Biof 
Boy  said  nothing,  and  I  turned  and  walked 
back  to  the  car,  and  got  in  the  car,  and 
about  that  time  Mr.  Davis  got  out  and 
went  out  there.  I  heard  them  talking,  heard 
Mr.  Davis  ask  them,  'What's  the  matter?' 
heard  the  fuss,  and  about  that  time  I 
started,  and  about  that  time  Mr.  Davis 
called  me.  When  I  got  there,  it  seemed 
that  Cleveland  was  fixing  to  fight  some  of 
them.  Mr.  Davis  was  telling  him  that  he 
had  let  him  off  time  and  time  again,  and 
he  would  have  to  whip  him.  He  says,  *Not 
to-night;  I  ain't  going  to  take  no  whipping 
to-night.'  He  says,  *I  guess  you  will.'  He 
said,  'I  will  die  before  I  will  take  a  whip- 
ping to-night.'  He  had  his  knife,  and  Mr. 
Davis  said,  *Boys  take  him  down.'  He  in- 
sisted on  the  boys  coming  and  helping  him 
take  it  away.  I  said,  'Don't  run  up  on 
him;  I  will  fix  him.'  I  sent  Gus,  a  negro, 
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to  get  a  rope  to  lasso  him.  Mr.  Davis  got 
up  pretty  close,  .and  he  stabbed  at  him, 
and  he  struck  him  in  the  face  with  the 
strap.  And  it  was  lick  for  lick  four  or 
five  times  there.  They  kept  all  the  slack 
out  of  the  chain.  I  picked  up  the  chain 
and  was  getting  the  slack  out  of  it,  and 
about  the  time  it  tightened  on  him  he 
turned  and  stabbed  James  Davis.  Then  he 
stabbed  him  again  in  the  back.  Then  I  run 
and  got  a  fence  rail  and  shoved  him  down, 
and  let  the  rail  fall  on  his  head,  and  the 
boys  covered  him,  and  one  of  the  convicts 
grabbed  his  hand  and  wrung  the  knife  blade 
out  of  the  handle  with  his  other  hand.  I 
got  out  there  before  any  licks  were  struck. 
I  wasn't  over  fifteen  seconds,  hardly,  from 
getting  there  when  Mr.  Davis  did.  The 
negro  was  cutting  at  Mr.  Davis  when  Mr. 
Davis  hit  him  the  first  lick  in  the  face, — lick 
for  lick.  If  Cleveland  cut  at  another  convict 
before  he  cut  at  Mr.  Davis,  or  before  Mr. 
Davis  hit  him  in  the  face,  I  did  not  see  him. 
I  saw  the  first  lick  struck.  The  fight  start- 
ed right  quick  after  I  got  there." 

Messrs.  Robley  D.  Smith  and  R.  E. 
Dinsmore  for  plaintiff  in  error. 

Messrs.  John  C.  Hart,  Attorney  Gen- 
eral, and  W.  E2.  Thomas  for  defendant  in 
error. 

Atkinson,  J.,  delivered  the  opinion  of 
the  court: 

The  Penal  Code  of  1895  contains  the  fol- 
lowing: "Sec.  1147.  No  whipping  shall  bo 
administered  to  a  convict  by  a  whipping- 
boss  or  other  officer  or  person,  except  in 
cases  where  it  is  reasonably  necessary  to 
enforce  discipline  or  compel  work  or  labor 
by  the  convict."  Other  statutes  relating  to 
the  government  and  treatment  of  convicts 
are:  Penal  Code,  §§  1146,  1148,  1149,  1170, 
1171;  Acts  1897,  p.  72,  §  6;  Acts  1903,  pp. 
67,  68,  §  2;  Acts  1908,  pp.  1124-1126,  §§  10- 
13.  There  are  no  statutes  which  tend  to 
change  any  provision  of  any  of  these,  as 
to  the  policy  of  the  state,  or  power  of  those 
in  charge  of  convicts  to  infiict  corporal 
punishment.  There  could  be  no  rule  of  the 
prison  commission,  or  other  administrative 
body  in  charge  of  convicts,  enlarging  the 
power  referred  to,  because  the  provisions  of 
the  Penal  Code  1895,  §  1147,  expressly  pro- 
hibit corporal  punishment-  unless  it  is 
reasonably  necessary  to  enforce  discipline 
or  compel  labor.  As  to  whether  an  officer 
charged  with  the  duty  of  enforcing  disci- 
pline or  compelling  work  has  authority  to 
administer  corporal  punishment  to  convicts 
is  a  question  which  depends  upon  the  facts 
of  each  case,  and  is  to  be  determined  by  the 
test  of  reasonableness.  It  is  the  duty  of 
the   convict   to   submit   to  every   command 


694 


GEORGIA  SUPREME  COURT. 


Dec, 


which  the  warden  or  other  officer  has  au- 
thority to  require,  but  not  to  any  which 
the  warden  or  other  officer  has  not  author- 
ity to  require.  If  the  warden  exceeds  his 
authority  by  inflicting  corporal  punishment 
without  cause,  his  act  done  ultra  vires 
would  amount  to  an  assault,  and  would  be 
indefensible  in  law.  In  this  connection,  see 
cases  cited  in  9  Cyc.  Law  &  Proc.  p.  877,  C. 
If  this  were  not  true,  it  would  be  in  the 
power  of  the  warden,  or  other  similar  officer, 
to  subject  a  convict  to  physical  torture, 
though  he  had  violated  no  duty  as  a  con- 
vict by  any  act  of  omission  or  commission. 
The  trend  of  the  statutes  above  cited  tends 
to  the  humane,  rather  than  the  cruel,  treat- 
ment of  convicts.  Upon  conviction  the  con- 
vict may  lose  his  liberty  for  the  time  being, 
and  may  be  required  to  perform  hard  labor, 
but  he  does  not  lose  security  of  his  person 
against  unlawful  invasion.  The  security  of 
person,  except  as  expressly  provided  by 
statute,-  remains  his  right;  and  if  it  be 
unlawfully  invaded,  he  may  resist  such 
unlawful  invasion  as  if  there  had  been  no 
conviction.  If  the  warden  or  other  officer 
inflicts  corporal  punishment  under  circum- 
stances which  the  law  does  not  recognize  as 
sufficient  to  justify,  he  invades  the  convict's 
right  of  personal  security,  and  does  so  at 
his  own  peril. 

As  the  officer  can  never  exceed  the  bounds 
of  reason  in  determining  what  circum- 
stances will  justify  corporal  punishment,  it 
is  generally  a  question  of  fact  for  deter- 
mination by  the  jury  whether  there  is  rea- 
son and  authority  for  administering  the 
punishment.  If,  under  the  facts  and  cir- 
cumstances, the  jury  should  conclude  that 
the  warden  had  acted  without  sufficient  rea- 
son and  exceedefl  his  authority  in  adminis- 
tering corporal  punishment,  it  would  be 
proper  to  say  that  the  punishment  inflicted 
in  excess  of  authority  amounted  to  a  bat- 
tery. If,  after  being  assaulted  by  the  war- 
den or  other  officer,  the  convict  should  slay 
the  person  so  assaulting,  it  would  be  for  the 
jury  to  say  whether  the  homicide  was  com- 
mitted with  malice,  and  therefore  was  mur- 
der, or  whether  it  was  the  result  of  a 
sudden  and  irresistible  impulse  of  passion 
caused  by  the  assault,  which  would  reduce 
the  crime  to  voluntary  manslaughter.  Con- 
sidering the  testimony  of  the  warden  and 
guard  together,  the  jury  could  have  found 
that  the  mortal  blow  was  given  during  a 
combat  between  the  warden  and  the  ac- 
cused, and  not  until  after  the  accused  had 
*  been  struck  by  the  warden  -several  times  in 
the  face  with  the  strap.  They  could  also 
have  found  that  the  deceased,  with  the  other 
convicts  on  the  chain,  had  been  called  upon 
by  the  warden  to  assist  in  disarming  the 
accused,  in  order  that  corporal  punishment 
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might  be  administered  to  him  by  the  war- 
den; also  that  they  manifested  a  willingness 
to  render  such  assistance,  and,  in  the  effort 
to  disarm  the  accused,  they  tightened  the 
chain  on  him  by  force,  and  continued  to  do 
so  during  the  combat  between  the  warden 
and  the  accused,  and  until  the  latter,  after 
having  been  struck  several  times  in  the  face 
with  the  strap,  turned  upon  the  deceased 
and  dealt  the  fatal  blow.  Under  such  cir- 
cumstances, if  voluntary  manslaughtez 
would  have  been  involved  had  the  warden 
been  slain  by  the  accused,  the  jury  could  also 
have  found  that  the  deceased  was  so  in- 
volved as  an  abetter  as  to  place  him  on  the 
same  footing  with  the  warden  and  reduce 
the  killing  to  voluntary  manslaughter.  Un- 
der the  circumstances  enumerated,  if  the 
act  of  violence  in  tightening  the  chain  did 
not  technically  amount  to  an  actual  assault, 
or  an  attempt  by  the  person  slain  to  commit 
a  serious  personal  injury  on  the  accused,  it 
could  have  been  found  to  be  an  equivalent 
circumstance  to  justify  the  excitement  of 
passion  and  to  exelude  all  idea  of  delibera- 
tion and  malice,  which,  under  the  provisions 
of  the  Penal  Code  1895,  §  65,  would  reduce 
the  homicide  to  voluntary  manslaughter,  if 
it  would  have  been  such  an  offense  to  have 
slain  the  warden.  Ordinarily  it  would  be  a 
reasonable  requirement  for  the  convict  to 
surrender  the  knife  when  called  upon  by 
the  warden;  but  the  controversy  about  the 
knife  was  collateral  to  the  principal  trouble. 
It  probably  arose  out  of  the  attempt  to  in- 
flict corporal  punishment.  Except  for  that 
attempt,  it  is  altogether  likely  that  the 
convict  would  have  surrendered  the  knife 
upon  command  of  the  warden;  but,  regard- 
ing the  attempt  as  unreasonable,  he  was 
provoked  to  refuse  the  command.  Whether 
that  was  the  cause  of  refusal  to  surrender 
the  knife  was  a  question  for  the  jury.  The 
warden  did  not  see  the  convicts,  and  could 
not  hear  all  that  was  said,  and  his  tes- 
timony does  not  disclose  that  he  learned 
so  much  concerning  the  disturbance  among 
the  convicts  as  would  have  required  the  jury 
to  conclude  that  he  was  acting  in  the 
bounds  of  reason  when  he  concluded  to  ad- 
minister corporal  punishment  to  this  par- 
ticular convict.  If  the  jury  had  found  that 
the  warden  was  attempting  unreasonably 
to  inflict  corporal  punishment  on  the  ac- 
cused, his  act  would  have  been  violative  of 
Penal  Code  1895,  §  1147,  and  would  have 
amounted  to  an  assault.  We  think  the 
court  erred  in  failing  to  give  in  charge  the 
law  of  voluntary  manslaughter. 

Our  attention  has  been  called  to  the  case 
of  Jim  V.  State,  15  Ga.  535,  where  it  was 
held:  "The  homicide  of  his  master,  over- 
seer, or  employer,  ...  by  a  slave,  in 
resistance   to  an  assault   made   upon  him. 
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.  .  .  must  in  all  caacs  be  either  justifi- 
able homicide  or  murder."  But  we  think  a 
convict  stands  upon  a  different  footing  from 
a  slave,  and  his  rights  are  not  so  restricted 
as  it  was  ruled  in  that  case  with  respect 
to  a  slave.  The  convict  occupies  a  different 
attitude  from  the  slave  toward  society. 
He  is  not  mere  property,  without  any  civil 
rights,  but  has  all  the  rights  of  an  ordinary 
citizen  which  are  not  expressly  or  by  neces- 
sary implication  taken  from  him  by  law. 
While  the  law  does  take  his  liberty,  and 
imposes  a  duty  of  servitude  and  observance 
of  discipline  for  the  regulation  of  convicts, 
it  does  not  deny  his  right  to  personal  se- 
curity against  unlawful  invasion.  The  con- 
vict is  human,  and  his  passions  are  subject 
to  influence  and>  as  liable  to  become  uncon- 
trollable as  if  he  were  not  a  convict.  The 
law  which  provides  for  reducing  a  homicide 
from  murder  to  voluntary  manslaughter 
makes  no  exception  of  a  convict,  but  con- 
templates that  no  homicide  by  any  person 
shall  be  classed  as  murder  where  there  is  an 
absence  of  malice,  and  that  there  may  be  an 
absence  of  malice  upon  the  part  of  the 
slayer  if  the  homicide  is  the  result  of  ii;- 
resistible  passion  produced  by  an  assault 
or  some  other  similar  act.  While  it  is  the 
duty  of  a  convict  to  faithfully  execute  his 
sentence  and  observe  the  rules  of  discipline 
lawfully  fixed  for  his  government,  he  is 
not  bound  to  submit  to  unauthorized  acts 
of  violence  perpetrated  or  attempted  against 
his  person. 

Judgment  reversed. 

All  the  Justices  concur,  except— 
Evans,  P.  J.,  and  liumpkin,  J.,  dissent- 
ing: 

We  agree  with  many  of  the  legal  prin- 
ciples announced  by  the  majority,  but  can- 
not concur  in  their  application  to  the  facts 
appearing  in  the  record.  We  do  not  think 
that  the  defendant  was  entitled  to  a  charge 
on  the  law  of  voluntary  manslaughter. 
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NICHOLAS  DITLINGER,  Plff.  in  Err., 

V. 

AGNES  MILLER  et  al. 

(81  Kan.  9,  105  Pac.  20.) 

^ndgrment  —  agrainst  tenant  —  concln- 
siveness  as  to  landlord. 

1.  A  landowner  who  is  not  a  party  to, 
has  no  notice  of,  and  does  not  defend,  an 
action  of  ejectment  prosecuted  against  his 
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tenant,  is  not  bound  by  a  judgment  in  the 
action  adverse  to  the  tenant. 

Same  —  purchaser  from  party  —  rights. 

2.  Purchasers  from  a  landowner  in  the 
situation  described,  acquiring  his  title  sub- 
sequent to  the  judgment  in  ejectment,  take 
such  title  unprejudiced  by  the  judgment, 
although  they  were  defeated  parties  to  the 
ejectment  suit. 

Tax  lien  —  sale  —  equitable  assignment 
—  reimbursement. 

3.  A  tenant  in  possession  took  out  a  tax 
deed  of  the  land  and  conveyed  to  another, 
maintaining,  however,  his  proper  relation 
to  the  landlord  owner.  In  an  action  of 
ejectment  to  which  the  landlord  was  not  a 
party,  the  tax  deed  was  set  aside,  and  the 
tax  title  purchaser  was  given  a  lien  for 
taxes,  which  the  claimant  was  required  to 
satisfy  before  being  let  into  possession. 
The  claimant  paid  the  amount  of  the  lien, 
but  (lid  not  gain  possession  of  the  land,  and 
deeded  it  to  another.  The  tax  title  pur- 
chaser then  procured  a  conveyance  from  the 
owner,  and  brought  an  action  to  quiet  title 
against  the  grantee  of  the  ejectment  claim- 
ant. Held,  that  the  defendant  should  be 
regarded  as  the  equitable  assignee  of  the 
lien  for  taxes,  and  that  equitable  relief  to 
the  plaintiff  should  be  conditioned  upon  its 
satisfaction. 

(November  6,  1909.) 


Wote.  ^Effect  of  judgment  in  ejectment 
against  the  tenant  upon  a  landlord 
not  a  party,  or  vice  versa. 

Cases  in  the  nature  of  ejectment,  such  as 
trespass  to  try  title  and  writ  of  entry, 
have  been  included  in  this  note.  In  some 
states  the  action  of  ejectment  is  only  a 
possessory  action, .  and,  of  course,  in  those 
cases  the  judgment  against  the  tenant  does 
not  affect  the  title  or  future  possession  of 
the  landlord,  and  whether  it  is  binding 
upon  him  as  to  his  present  right  of  pos- 
session depends  upon  the  same  rules  as  in 
other  cases. 

As  a  general  rule  the  landlord  will  not 
be  bound  by  a  judgment  in  ejectment 
against  the  tenant  in  an  action  to  which 
the  landlord  was  not  a  party,  at  least  if  he 
had  no  notice  of  the  suit.  The  reason  for 
the  rule  is  that  the  landlord  does  not  claim 
through  or  under  his  tenant,  and  therefore 
is  not  in  that  sense  his  privy.  Stanley  v. 
Johnson,  113  Ala.  344,  21  So.  823;  Eldred 
V.  Johnson,  75  Ark.  1,  112  Am.  St.  Rep. 
17,  86  S.  W.  670,  6  A.  &  E.  Ann.  Cas.  69; 
Sanford  v.  Tanner,  114  Ga.  1005,  41  S.  E. 
668;  Douglas  v.  Fulda,  45  Cal.  692;  Oet- 
gen  v.  Ross,  47  111.  1^2,  95  Am.  Dec.  468; 
Lowe  V.  Emerson,  48  111.  160;  Redden  v. 
TefTt,  48  Kan.  302,  29  Pac.  157;  Pleak  v. 
Chambers,  5  Dana,  60;  Huyghe  v.  Brink- 
man,  34  La.  Ann.  1179;  Powers  v.  Schol- 
tens,  79  Mich.  299,  44  N.  W.  613;  Wheeler 
v.  Ryorsa,  4  Hill,  466,  affirming  25  Wend. 
437,  37  Am.  Dec.  243;  Bradt  v.  Church, 
110  N.  Y.  537,  18  N.  E.  637,  affirming  39 
Hun,  262;  Davidson  v.  Barclay,  63  Pa.  400; 
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ERROR  to  the  District  Court  for  Norton 
County  to  review  a  judgment  quieting 
plaintiff's  title  to  certain  lands.    Modified. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  R.  Tlllotson  and  John  S. 
Dawson  for  plaintiff  in  error. 

Mr.  li.  H.  Wilder,  for  defendants  in  er- 
ror: 

To  make  a  judgment  a  bar  to  a  subse- 
quent proceeding,  it  must  appear  that  the 
matter  alleged  in  such  proceeding  was  in 
issue  in  the  former  action. 

Campbell  v.  Consalus,  26  N.  Y.  613; 
Washington,  A.  &  G.  Steam  Packet  Co.  v. 
Sickels,  6  Wall.  680,  692,  18  L.  ed.  660,  664 ; 
Foster  v.  The  Richard  Busteed,  100  Mass. 
409,  1  Am.  Rep.  126;  Dawley  v.  Brown,  79 
N.  Y.  390;  Stowell  v.  Chamberlain,  60  N. 
Y.  272. 


Where,  after  the  termination  of  an  action 
wherein  the  judgment  is  adverse  to  him,  a 
party  acquires  a  new  and  distinct  title  to 
the  property  in  controversy,  he  may  assert 
such  title  without  prejudice  from  the  former 
judgment. 

Barrows  v.  Kindred,  4  Wall.  399,  18  L.  ed. 
383;  Dawley  v.  Brown,  supra;  State  ex  rel. 
Coleman  v.  Leavenworth,  76  Kan.  787,  90 
Pac.  237;  Hudson  v.  Remington  Paper  Co. 
71  Kan.  300,  80  Pac.  568,  6  A.  &  E.  Ann. 
Cas.  103. 

Burcli,  J.,  delivered  the  opinion  of  the 
court : 

Agnes  and  Maggie  Miller  recovered  a 
judgment  quieting  their  title  to  a  tract  of 
land  against  the  claims  of  Nicholas  Dit- 
linger,  who  appeals. 


Lamar  v.  Raysor,  7  Rich.  L.  609;  Read  v. 
Allen,  66  Tex.  176;  Read  v.  Allen,  68  Tex. 
380;  Moser  v.  Hussey,  67  Tex.  456,  3  S.  W. 
688;  Knapp  v.  Marlboro,  31  Vt.  674;  Striddc 
V.  Saroni,  21  Wis.  176;  Hunter  v.  Britts,  3 
Campb.  456. 

Neither  the  landlord  nor  his  subsequent 
tenant,  who  entered  after  a  judgment  in 
ejectment  had  been  recovered  against  the 
former  tenant  in  possession,  and  before  exe- 
cution, could  be  considered  as  claiming 
throng]^  or  under  such  former  tenant,  who 
was  a  party  to  the  suit,  within  the  mean- 
ing of  a  statute  making  a  judgment  in 
ejectment  conclusive  as  to  the  title  and 
right  of  possession  established  in  such  ac- 
tion; and  the  landlord  was  therefore  not 
bound  by  the  judgment  as  an  estoppel. 
King  y.  Davis,  137  Fed.  198,  affirmed  in  86 
C.  C.  A.  348,  167  Fed.  676. 

The  landlord  was  not  affected  by  a  judg- 
ment in  ejectment  against  his  tenants  where 
he  was  not  a  party,  and  did  not  enter  into 
possession  of  the  land  under  or  in  collusion 
with  such  tenants,  so  that,  by  going  into 
possession  after  the  tenants  had  been  dis- 
possessed under  process  issued  on  the  judg- 
ment rendered  against  them,  the  landlord 
did  not  violate  the  statute  making  it  an  of- 
fense to  go  back  into  possession  of  land 
after  being  dispossessed  by  an  officer  under 
process.  Wilson  v.  State,  116  Ala.  129,  22 
So.  667. 

So,  where  the  tenant  of  a  married  woman 
was  made  a  defendant  in  an  ejectment  suit, 
and  notified  her  husband,  but  no  notice  was 
given  to  her,  and  one  of  her  grantors  assumed 
the  defense,  but  not  at  her  request  and  with- 
out her  knowledge,  it  was  held  that  she  was 
not  estopped  by  the  judgment  against  the 
tenant.    Powers  v.  Scholtens,  supra. 

Mere  knowledge  by  the  landlord  of  the 
pendency  of  an  action  of  ejectment  has  been 
held  to  be  insufficient  to  make  the  judgment 
against  the  tenant  binding  upon  the  land- 
lord. Cope  V.  Payne,  111  Tenn.  128,  102 
Am.  St.  Rep.  746,  76  S.  W.  820;  Stout  v. 
Taul,  71  Tex.  438,  9  S.  W.  329;  Hart  v. 
Meredith,  27  Tex.  Civ.  App.  271,  65  S.  W. 
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607;  Kent  v.  Lasley,  48  Wis.  267,  4  N.  W. 
23. 

So,  mere  knowledge  by  the  lessor  of  the 
ejectment  suit,  acquired  by  some  other 
source  than  by  notification  from  the  tenant, 
would  not  cause  the  lessor  to  be  bound  by 
the  results,  when  he  did  not  appear  or  par- 
ticipate in  the  defense.  Sheets  v.  Joyner, 
11  Ind.  App.  205,  38  N.  E.  830. 

And  in  Bennett  v.  Leach,  26  Hun,  178,  it 
was  held  that  the  landlord  was  not  bound  by 
the  judgment  in  ejectment  recovered  against 
the  tenant,  though  he  was  notified  of  the 
suit  and  refused  to  defend. 

But  in  Illinois  it  was  held  that  the  land- 
lord was  bound  by  a  judgment  against  the 
tenant,  under  a  statute  which  provided 
that,  when  the  premises  were  occupied,  eject- 
ment could  only  be  brought  against  the  per- 
son in  possession.  Hanson  v.  Armstrong, 
22  111.  442. 

So,  the  lessor  was  bound  by  a  judgment 
against  the  tenant  in  a  writ  of  entry,  whore 
he  agreed  that  his  title  should  be  tried  in 
the  action  the  same  as  though  the  suit  were 
against  him,  which  agreement  'was  reduced 
to  writing  and  filed  with  the  papers  in  the 
case.    Sevey  v.  Chick,  13  Me.  141. 

Where  the  landlord  receives  possession 
from  the  tenant  pending  an  action  of  eject- 
ment against  the  tenant,  he  is  in  privy 
bound  by  the  judgment,  and  subject  to  be 
dispossessed  under  the  judgment.  Smith  v. 
Gayle,  68  Ala.  600;  Sampson  v.  Ohleyer,  22 
Cal.  200;  Wallen  v.  Huff,  3  Sneed,  82,  65 
Am.  Dec.  49. 

And  though  the  title  and  the  right  of  pos- 
session may  reside  in  the  landlord,  he  must 
nevertheless  yield  to  the  judgment,  and, 
when  the  plaintiff  is  put  in  possession,  re- 
sort to  his  action  of  ejectment  or  other  ap- 
propriate remedy,  to  assert  and  enforce  his 
right.    Smith  v.  Gayle,  supra. 

But  in  Oetgen  v.  Ross,  47  111.  142,  95 
Am.  Dec.  468,  it  was  held  that  the  landlord 
was  not  bound  and  could  not  be  ousted  by  a 
writ  of  possession  issued  on  a  judgment  in 
ejectment  which  was  rendered  against  the 
tenant,  where  pending  the  action  the  tenant 
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In  1888,  James,  the  owner  at  that  time, 
mortgaged  the  land  to  the  United  States  In- 
vestment Company.  By  successive  sales,  as- 
signments in  blank,  and  deliveries,  this 
mortgage  became  the  property  of  Lendall 
Titcomb  some  time  prior  to  1890.  None  of 
the  assignments  were  recorded.  In  October, 
1890,  James  conveyed  the  land  to  his  mort- 
gagee, the  United  States  Investment  Com- 
pany, and  the  deed  was  duly  recorded. 
Some  time  in  1893,  the  investment  com- 
pany conveyed  to  Titcomb;  but  the  deed 
was  lost,  and  has  never  been  recorded.  Tit- 
comb, however,  placed  George  Miller  in  pos- 
session as  his  tenant,  aiid  through  Miller 
kept  possession  continuously  until  February 
7,  1905,  when  he  deeded  to  the  plaintiffs, 
Agnes  and  Maggie  Miller.  In  March,  1900, 
George  Miller  took  out  a  tax  deed  of  the 


land,  and  later  in  the  same  year  conveyed  it 
to  the  plaintiffs;  but  he  continued  to  occupy 
the  land  and  to  pay  rent  as  Titcomb's  ten- 
ant. In  August,  1903,  the  United  States  In- 
vestment Company  quitclaimed  to  William 
Wells.  Wells  then  brought  an  action  of 
ejectment  against  the  three  Millers,  and 
judgment  was  rendered  in  his  favor  on  May 
6,  1904.  Titcomb  was  not  a  party  to  the 
suit,  had  no  notice  of  it,  and  did  not  partici- 
pate in  the  defense.  The  judgment  specific- 
ally states  that  the  Millers  claimed  title  un- 
der a  tax  deed  which  was  declared  void 
and  canceled,  so  that,  so  far  as  the  record 
discloses,  no  right  of  Titcomb  was  litigat- 
ed or  adjudicated.  The  judgment  against 
the  Millers  was  not  executed,  and  they  con- 
tinued in  possession.  On  November  19, 1904, 
Wells   deeded   to   the   defendant,   Ditlinger. 


surrendered  possession  to  his  landlord,  who 
had  no  notice  of  the  action,  and  was  guilty 
of  no  fault  or  laches,  but  that  a  stay  of 
judgment  would  be  granted  and  a  trial  had 
on  the  merits. 

Effect  of  landlord's  participation  in  defense. 

Some  courts  hold  that,  where  the  landlord 
appears  and  assumes  the  defense  of  the  ac- 
tion, he  is  then  bound  by  the  judgment, 
even  though  not  made  a  formal  party. 
Chambers  v.  Lapsley,  7  Pa.  24;  Chant  v. 
Reynolds,  49  Cal.  213;  Hanson  v.  Arm- 
strong, supra;  Wheelock  v.  Warschauer,  34 
Cal.  265;  Valentine  v.  Mahoney,  37  Cal. 
389;  Russell  v.  Mallon,  38  Cal.  259;  Mc- 
Creery  v.  Everding,  54  Cal.  168;  Thomsen 
V.  McCormick,  136  111.  135,  26  N.  E.  373; 
Elizabethport  Cordage  Co.  v.  Whitlock,  37 
Fla.  190,  20  So.  255;  Hughes  v.  Carson,  90 
Mo.  399,  2  S.  W.  441;  Sampson  v.  Ohleyer 
and  Wallen  v.  Huff,  supra. 

In  Chirac  v.  Reinecker,  2  Pet.  613,  7  L. 
ed.  538,  judgment  in  ejectment  had  been 
rendered  against  the  tenant  and  was  offered 
in  evidence  in  an  action  against  the  land- 
lord, to  show  title  in  the  plaintiffs.  The 
court,  speaking  through  Justice  Story, 
said:  "We  retain  the  opinion  that  the  rec- 
ord in  the  ejectment  suit  was  not  conclusive 
evidence  upon  persons  not  parties  to  the 
record,  but  we  are  also  of  opinion  that  it 
was  prima  facie  evidence  of  the  plaintiffs' 
title  and  possession  against  Reinecker  [the 
landlord],  under  the  circumstances  adduced 
in  evidence.  He  had  full  notice  of  the  suit, 
and  had  the  fullest  means  to  defend  it.  The 
parties  upon  the  record  were  his  agents  or 
tenants,  and  he  in  effect,  though  not  in  form, 
took  upon  himself  the  defense  of  the  suit." 

And  a  judgment  in  ejectment  against  the 
tenant  in  possession  was  held  admissible  in 
evidence  in  an  action  for  mesne  profits 
against  the  landlord,  who  in  fact  contested 
the  case,  though  not  made  a  party  on  the 
record.  Chambers  v.  Lapsley,  supra;  Van 
Alstine  v.  McCarty,  51  Barb.  326. 

But  the  soundness  of  this  exception  is 
controverted  bv  other  cases  which  hold  that 
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there  must  be  record  evidence  of  his  appear- 
ance in  order  to  bind  the  landlord. 

Thus,  a  judgment  against  the  tenant  was 
held  not  conclusive  against  the  landlord 
where  he  was  not  made  a  party  to  the  ac- 
tion, though  he  employed  counsel  to  de- 
fend the  suit.  Magwire  v.  Labeaume,  7  Mo. 
App.  179;  Ryerss  v.  Rippey,  25  Wend.  432. 

And  the  landlord  was  not  bound  by  judg- 
ment against  the  tenant,  taken  by  default 
through  the  neglect  of  the  attorney  em- 
ployed by  the  landlord  to  appear  for  him 
and  defend  the  action.  Jackson  ex  dem. 
Klock  V.  Rightmyre,  16  Johns.  314. 

In  Loftis  V.  Marshall,  134  Cal.  394,  86 
Am.  St.  Rep.  286,  66  Pac.  571,  it  was  said 
that  the  fact  that  the  tenant  was  represent- 
ed by  an  attorney  employed  by  the  landlord 
was  not  sufficient  to  establish  an  estoppel  in 
favor  of  the  landlord,  and  against  the  plain- 
tiff in  the  ejectment,  where  the  juu^uieut 
had  been  rendered  in  favor  of  the  tenant. 

So,  a  recovery  in  trespass  to  try  title 
against  a  tenant  was  held  in  Samuel  v.  Din- 
kins,  12  Rich.  L.  172,  75  Am.  Dec.  729,  not 
to  conclude  the  landlord  in  an  action  by  him 
against  the  plaintiff  in  the  first  action,  for 
recovery  of  the  same  land,  although  it  ap- 
peared that  the  landlord's  title  was  set  up 
as  a  defense  to  th^  first  action,  and  that  the 
landlord  was  present  at  the  trial  and  aided 
in  the  defense,  and  could  have  been  made  a 
party  of  record  under  a  rule  of  court.  The 
court  said  that,  since  the  landlord  was  not 
a  party  on  the  record,  it  could  not  appear 
from  the  recovery  against  the  tenant  that 
the  landlord  had  the  full  opportunity  for 
defense,  which  as  a  party  he  would  have 
enjoyed;  that,  even  if  it  could  be  shown  by 
extrinsic  evidence  that  the  landlord's  efforts 
were  in  no  way  impeded,  and  that  all  rights 
of  offering  testimony,  cross-examining,  and 
fairly  presenting  his  title,  were  exercised  by 
him,  still  he  would  not  be  concluded,  as  his 
being  a  party  might  have  caused  change  in 
the  jury,  or  in  the  admissibility  of  evidence, 
or  in  the  conduct  of  the  parties  or  counsel, 
which  might  have  altered  the  result. 

And  a  landlord  who  was  the  plaintiff  in 
ejectment  was   held   in   Boles   v.   Smith,   5 
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On  February  6,  1905,  Dit linger  took  judg- 
ment quieting  his  title  against  the  United 
States  Investment  Company;  but  Titcomb 
and  the  Millers  were  not  parties  to  the  suit. 
As  stated  before,  Titcomb  deeded  to  the 
plaintiffs  on  February  7,  1905,  and  in  Au- 
gust of  the  same  year  they  brought  the  ac- 
tion which  terminated  in  the  judgment  un- 
der review.     Findings  of  these  facts  were 


made,  which  are  assailed  as  tmsupported  by 
the  evidence.  The  court  has  read  the  evi- 
dence, a  part  of  which  is  in  the  form  of  dep- 
ositions, and  not  only  are  the  findings  suffi- 
ciently supported  to  make  them  conclusive 
according  to  the  usual  rule,  but  they  seem 
to  be  compelled  by  the  evidence.  Certain 
authorities  are  cited  in  the  defendant's  brief 
relating  to  the  character  and  extent  of  proof 


Sneed,  105,  not  to  be  concluded  by  a  judg- 
ment in  a  former  action  against  his  tenant, 
whereby  the  defendant  recovered  the  same 
land  and  was  put  in  possession,  where  the 
landlord  was  not  a  party  of  record  in  such 
former  action,  although  he  voluntarily  ap- 
peared, produced  his  title  papers,  and  was 
permitted  to  conduct  the  defense  in  the 
name  of  his  tenant,  and  might  have,  under 
statutory  provision,  had  himself  made  de- 
fendant.' The  court  said  that  no  one  ought 
to  be  concluded  by  a  judgment  to  which  he 
was  not  a  party,  against  which  he  could  not 
avail  himself  of  the  means  provided  by  law 
for  the  assertion  and  protection  of  his  right, 
and  from  which  he  could  not  appeal  or  pros- 
ecute a  writ  of  error. 

And  in  Brush  v.  Cook,  Bray  ton  (Vt.)  89, 
the  landlord  was  held  not  to  be  a  party  to 
a  judgment  in  ejectment  against  his  ten- 
ant merely  by  filing  an  affidavit  and  moving 
for  a  continuance  in  the  cause.  The  court 
said  that  he  must  be  made  a  party  to  the 
record,  to  be  concluded  by  the  judgment. 

And  so,  the  landlord  was  not  estopped 
merely  because  he  testified  as  a  witness  in 
the  former  ejectment  suit  against  the  ten- 
ant, where  it  appeared  that  he  was  not 
aware  that  his  land  was  included  in  the 
proceedings  when  he  testified,  and  his  testi- 
mony referred  to  another  tract  of  land, 
and  also  that,  at  the  time  of  the  beginning 
of  the  ejectment  suit,  the  defendant  was  not 
his  tenant.  Lochner  v.  Garborina,  3  Ind. 
Terr.  664,  64  S.  W.  670. 

In  Lamar  County  v.  Talley  (Tex.  Civ. 
App.)  127  S.  W.  272,  it  was  held  that  a 
judgment  against  the  plaintiff  in  a  former 
action  in  trespass  to  try  title,  brought 
against  the  tenant  in  possession,  was  no  bar 
or  estoppel  to  an  action  .against  the  land- 
lord to  recover  the  same  land,  under  the 
rule  that  estoppels  must  be  mutual,  as  the 
landlord  would  not  be  bound  by  a  judg- 
ment against  the  tenant  unless  he  was  made 
a  party  to  the  action. 

Effect   of    statutory    provisions    permitting 
landlord  to  be  made  a  party. 

Tlie  mere  statutory  privilege  to  defend  an 
action  of  ejectment  brought  against  the 
tenant  does  not  make  the  judgment  ren- 
dered in  the  ejectment  operate  as  a  conclu- 
sive bar  upon  the  landlord,  where  he  was 
not  notified  to  defend  the  action.  Baxter 
V.  Carrol  (N.  J.  Eq.)   41  Atl.  407. 

And  where  the  statute  provided  that  the 
landlord  might  be  made  a  party  defendant, 
and  that  the  tenant  mighty  if  he  chose,  call 
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upon  the  landlord  to  defend  his  possession,  a 
judgment  in  ejectment  against  tlie  tenant 
does  not  affect  the  grantee  of  the  landlord, 
where  the, landlord  was  not  made  a  party  or 
requested  to  defend.  Powers  v.  Scholtens, 
79  Mich.  299,  44  N.  W.  613  and  to  same  ef- 
fect are  Boles  v.  Smith  and  Samuel  v.  Din- 
kins,  supra  (rule  of  court). 

But  in  Clark  v.  Perdue,  40  W,  Va.  300,  21 
S.  E.  735,  the  judgment  against  the  tenant  in 
an  action  of  ejectment,  under  which  plain- 
tiff's grantor  was  placed  in  possession,  was 
held  competent  evidence  on  behalf  of  plain- 
tiflf  in  an  action  of  ejectment  against  the 
landlord,  as  tending  to  show  that  defend- 
ant's possession  at  the  time  was  ended  and 
changed  by  the  execution  of  the  writ  of  pos- 
session, it  appearing  that  defendant  had  no- 
tice of  the  suit,  and  could  have  entered  him- 
self as  defendant  and  made  defense. 

EfTect  upon  the  tenant  of  judgment  against 

landlord. 

Judgment  in  ejectment  against  landlord 
cannot  afl*ect  a  tenant  who  was  in  possession 
of  the  premises  at  the  beginning  of  the  suit, 
unless  he  was  made  a  partv.  Ex  parte  Rey- 
nolds, 1  Caines,  500;  Howard  v.  Kennedy, 
4  Ala.  592,  39  Am.  Dec.  307;  Satterlee  v. 
Bliss,  36  Cal.  489;  Hessel  v.  Fritz,  124  Pa. 
229,  16  Atl.  853. 

But  it  was  held  binding  and  conclusive 
upon  the  tenant  in  an  action  of  trespass, 
where  he  relied  entirely  upon  his  landlord's 
right  to  the  property  as  his  defense.  Blew 
V.  Ritz,  82  Minn.  530,  85  N.  VV.  548. 

Of  course,  where  the  tenant  takes  posses- 
sion with  actual  notice  of  a  pending  action 
of  ejectment  against  his  landlord,  he  will  be 
estopped  by  the  judgment  as  if  he  were  a 
party.  Fogarty  v.  Sparks,  22  Cal.  142; 
Hickman  v.  Dale,  7  Yerc.  149. 

And  the  tenant  was  held  bound  by  a  judg- 
ment against  the  landlord  entered  prior  to 
the  making  or  renewal  of  his  lease.  Minne- 
sota Debenture  Co.  v.  Johnson,  90  Minn.  91, 
104  N.  W.  1149,  107  N.  W.  740. 

Tenants  who  enter  under  other  tenants  on 
whom  notice  of  the  pendency  of  the  action 
has  been  served  are  liable  to  be  dispossessed 
under  the  judgment  rendered  against  them. 
Smith  V.  Trabue,  1  McLean,  87,  Fed.  Caa. 
No.  13,110;  Long  v.  Neville,  29  Cal.  131; 
Walden  v.  Bodley,  9  How.  34,  13  L.  ed.  36. 

So,  one  coming  in  as  underlessee  to  the 
defendant  in  an  action  of  ejectment,  dur- 
ing the  pendency  of  the  action,  was  held 
bound  by  the  proceedings  therein.  Bradley 
V.  McDanicl,  48  N.  C.   (3  Jones,  L.)   128. 
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necessary  to  establish  a  lost  instrument;  but  { 
the  evidence  satisfies  them,   and  no  doubt 
the  trial  court  was  guided  by  them. 

It  is  said  that  certain  documentary  evi- 
dence was  wrongfully  admitted,  which  in- 
duced the  findings.  Some  of  this  proof  was 
relevant  and  material,  in  that  it  contained 
statements  by  the  president  of  the  United 
States  Investment  Company  denying  owner- 
ship when,  according  to  Ditlinger's  theory 
of  the  case,  title  must  have  rested  in  that 
company.  Kitchell  v.  Hodgen,  78  Kan.  551, 
07  Pac.  360.  It  will  be  assumed  that  the 
immaterial  and  irrelevant  portions  of  the 
proof  were  disregarded,  the  trial  being  by 
the  court,  and  not  by  jury.  But  if  all  the 
evidence  assailed  were  eliminated,  the  find- 
ings would  still  be  amply  supported. 

It  is  argued  that  because  George  Miller 
took  a  tax  deed  of  the  land,  and  then  con- 
veyed by  general  warranty  deed  to  the 
plaintiflTs  (his  daughters),  he  could  not  have 
been  a  tenant  under  Titcomb.  The  conclu- 
sion does  not  of  necessity  follow;  but,  ad- 
mitting that  an  inference  of  repudiation 
might  be  drawn,  it  is  fully  overcome  by  un- 
equivocal proof  that  Titcomb  was  always 
recognized  as  landlord,  and  that  Miller  paid 
rent  to  him,  or  to  his  agent  for  him,  up  to 
the  time  he  deeded  to  the  plaintiffs. 

It  is  said  that  Miller's  possefssion  must 
have  been  interrupted  by  Ditlinger,  else  the 
court  could  not  have  rendered  judgment 
quieting  title  against  the  investment  com- 
pany. Neither  the  Millers  nor  Titcomb  were 
parties  to  that  action,  and  no  conclusions 
against  their  interests  can  be  drawn  from 
the  judgment  in  that  case.  The  evidence  in 
this  case  is  that  Ditlinger  has  never  been  in 
possession. 

The  defendant  seems  to  claim  that  the 
action  of  Wells  against  the  Millers  was  one 
to  quiet  title,  and  not  one  in  ejectment,  and 
hence  it  is  concluded  that  Wells  must  have 
been  in  p9ssession.  The  evidence  is  to  the 
contrary  and  shows  that  Wells  was  not  in 
possession,  that  he  was  awarded  possession 
by  the  judgment,  and  that  the  issuance  of 
a  writ  of  assistance  to  obtain  possession 
was  made  conditional  upon  the  payment 
of  the  tax  lien  awarded  the  Millers  upon  the 
nullification  of  the  tax  deed  under  which 
they  claimed. 

The  defendant  insists  that  the  judgment 
In  favor  of  his  grantor,  Wells,  and  against 
the  Millers,  rendered  in  the  ejectment  suit, 
conclusively  established  title  and  right  of 
possession  in  Wells,  and  hence  that  the 
present  controversy  brought  on  by  the  plain- 
tiffs has  been  adjudicated.  The  plaintiffs 
claim  under  a  new  title  acquired  since  the 
rendition  of  the  judgment  in  favor  of  Wells, 
and  not  derived  from  or  in  succession  to  a 
party  to  his  suit.  They  nov/  hold,  and  claim 
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under,  Titcomb's  title,  and  Titcomb's  rights 
have  not  before  been  considered  or  deter- 
mined. The  situation  of  the  plaintiffs  is 
much  like  that  of  Kelson  in  the  case  of  Mc- 
Donald V.  Kelson,  70  Kan.  105,  —  L.R.A. 
(N.S.)  — ,  98  Pac.  772.  Kelson  held  a  tax 
deed  and  the  legal  possession  of  a  tract  of 
land.  McDonald  brought  ejectment,  and  a 
judgment  of  ouster  was  rendered  against 
Kelson,  which  was  not  executed.  Kelson 
then  purchased  the  land  at  tax  sale  and  ex- 
tended his  possession  to  full  occupancy. 
This  gave  him  a  new,  independent,  para- 
mount right,  not  adjudicated  in  the  action 
of  ejectment,  upon  which  he  could  stand.  In 
the  opinion  it  was  said :  "Of  course,  the  ad- 
verse judgment  in  the  ejectment  action  is 
binding  upon  the  plaintiff,  and  concludes 
him  in  respect  to  the  title  and  possession 
ineffectually  defended  in  that  action;  but 
under  many  circumstances  there  may  be  a 
title  and  possession  entirely  distinct  and 
wholly  disconnected  from  that  involved  in 
the  ejectment  action,  so  that  there  is  in  fact 
no  privity  between  the  holder  and  the  de- 
feated ejectment  defendant.  In  such  cases 
the  judgment  extends  no  further  than  the 
title  and  possession  waich  the  parties  were 
able  to  litigate,  and,  if  a  person  claiming 
separate,  paramount,  and  undetermined 
rights  enter  pending  the  ejectment  action, 
a  writ  of  poBs^^ssion  may  not  be  executed 
against  him." 

Wells  took  nothing  as  against  Titcomb  by 
the  quitclaim  deed  from  the  investment 
company.  The  investment  company  had 
already  deeded  to  Titcomb.  True,  Tit- 
comb's  deed  was  not  of  record,  but  he 
was  in  possession  by  his  tenant.  Miller, 
which  fact  afforded  notice  to  the  world 
of  his  rights.  Wells  was  charged  with  this 
notice  when  he  took  his  quitclaim  deed,  and 
he  could  not  strengthen  his  position  by  liti- 
gating with  the  tenant  alone.  None  of  Tit- 
comb's  rights  could  be  affected  by  legal 
proceedings  to  which  he  was  not  a  party, 
of  which  he  had  no  notice,  and  in  which  he 
did  not  participate.  All  of  his  rights,  undi- 
minished and  unimpaired,  were  acquired  by 
the  plaintiffs  after  .the  judgment  in  favor 
of  Wells  had  been  rendered.  In  23  Cyc. 
Law  &,  Proc.  p.  1261,  it  is  said,  citing  the 
American  cases:  "In  some  states  it  is  held 
that,  where  ejectment  is  brought  against 
a  tenant  in  possession,  and  he  gives  due  and 
legal  notice  to  his  landlord,  and  the  latter 
has  an  opportunity  to  come  in  and  defend, 
the  landlord  is  bound  by  the  judgment 
against  the  tenant;  but  in  others  it  is  held 
that  the  lessor  is  not  estopped  or  concluded 
by  the  judgment  in  a  former  action  against 
his  tenant,  although  he  may  have  been  noti- 
fied and  have  even  put  his  title  in  issue 
and  defended  it,  unless  he  was  made  a  party 
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of  record/'  In  this  state  there  is  no  statute 
providing  for  notice  to  the  landlord  of  suits 
against  his  tenant,  and  the  doctrine  that  one 
not  a  party  to  a  suit  may  be  made  a  privy 
to  it,  and  so  be  concluded  by  the  judgment 
rendered,  by  a  merely  private  notification 
and  an  opportunity  to  defend,  has  not  met 
with  favor.  Park  v.  Ensign,  66  Kan.  60,  54, 
97  Am.  St.  Rep.  362,  71  Pac.  230.  Under 
certain  conditions,  which  are  stated  in  the 
case  last  cited,  one  not  a  party  to  the  record 
may  be  held  to  have  submitted  his  interests 
for  adjudication,  and  hence  be  bound  by  the 
judgment;  but  neither  of  these  situations  is 
presented  in  this  case.  We  have  here  the 
naked  question  of  the  effect  upon  a  land- 
lord's title  of  a  judgment  in  ejectment 
against  his  tenant.  In  the  case  of  Redden 
V.  TeflFt,  48  Kan.  302,  306,  29  Pac.  157,  it  is 
said:  "Second.  Arthur  I.  Tefft  the  son  of 
Ely  A.  Tefft  was  only  holding  the  land  at 
the  commencement*  of  the  action  of  June  2, 
1885,  under  his  father,  as  a  tenant.  It  does 
not  appear  that  Ely  A.  Tefft  was  notified  of 
the  pendency  of  that  action,  or  defended  it. 
Not  being  a  party  thereto,  he  cannot  be  bound 
by  the  judgment,  or  any  proceeding  therein. 
A  landlord,  without  notice  lOr  knowledge, 
cannot  be  prejudiced  in  his  title  by  his  ten- 
ant's acts  or  defaults."  True,  the  action 
referred  to  in  that  opinion  was  one  of 
forcible  entry  and  detainer,  which  by  stat- 
ute does  not  bar  subsequent  actions  to  re- 
cover the  same  land;  but  the  language 
quoted  states  a  second  ground,  outside  of 
and  beyond  the  statute,  for  holding  that 
the  landlord's  rights  are  not  affected  by  a 
judgment  of  ouster  against  his  tenant.  The 
reasons  are  that  the  landlord  should  have 
his  own  day  in  court.  He  is  not  in  privity 
with  his  tenant  because  he  does  not  claim 
under  or  hold  in  succession  to  the  tenant, 
and  sound  titles  might  be  weakened  or 
utterly  destroyed  by  actions  undefended  or 
imperfectly  defended  by  tenants,  or  by  ac- 
tions brought  in  collusion  with  tenants, 
which  their  landlords  might  successfully  re- 
sist if  duly  impleaded  and  served  with 
process. 

Confining  the  decision  to  the  facts  of  the 
present  case,  it  may  be  said  that  a  landlord 
who  is  not  a  party  to,  has  no  notice  of,  and 
does  not  defend,  an  action  of  ejectment,  pros- 
ecuted against  his  tenant,  is  not  bound  by  a 
judgment  in  the  action  adverse  to  the  ten- 
ant. 24  Am.  &  Eng.  Enc.  Law,  p.  749; 
2  Underbill,  Land.  &  T.  976,  §  682.  For 
the  reasons  already  stated,  the  judgment 
quieting  Ditlinger's  title  against  the  invest- 
ment company  is  no  bar  to  the  plaintiffs' 
suit.  When  the  Miller  tax  deed  was  set 
aside  in  the  ejectment  suit  brought  by  Wells, 
the  Millers  were  given  a  lien  for  taxes,  and 
Wells  was  required  to  satisfy  this  lien  bo- 
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fore  he  could  obtain  possession.  Tlie  evi- 
dence is  uncontradicted  that  Wells  paid  the 
required  sum  to  the  clerk  of  the  district 
court,  who  in  turn  paid  it  to  the  plaintiffs. 
It  was  and  is  the  duty  of  the  landowner, 
whoever  he  may  be,  to  pay  these  taxes.  In 
equity  the  payment  by  Wells  should  operate 
as  an  assignment  of  the  lien  to  him  and  hiB 
deed  to  Ditlinger  should  operate  as  an  as- 
signment to  Ditlinger.  The  plaintiffs  seek 
equitable  relief  and  ought  to  do  equity. 
Wagner  v.  Underbill,  71  Kan.  637,  81  Pac. 
177.  It  seems  this  matter  was  not  well  pre- 
sented to  the  district  court;  but  upon  the 
whole  record  it  is  clearly  just  that  the  relief 
granted  the  plaintiffs  should  be  made  con- 
ditional upon  their  reimbursing  Ditlinger 
for  the  taxes  referred  to,  and  interest. 

The  cause  is  remanded  for  the  modifica- 
tion of  the  judgment  as  suggested. 

With  the  modification,  the  judgment  is 
affirmed.  The  costs  in  this  court  are  di- 
vided. 

All  the  Justices  concur. 
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THEODORE     DOLGE,     Admr.,     etc.,     of 
Charles  A.  Dolge,  Deceased,  Appt., 

V. 

NORTHERN    PACIFIC    RAILWAY    COM- 
PANY, Respt. 

(107  Minn.  242,  119  N.  W.  1066.) 

Railroad  switch  —  construction  —  ex- 
pert opinion  — jury  finding. 

1.  The  proper  throw  .necessary  for  a  split 
switch,  in  railway  construction,  is  an  en- 
gineering proposition  to  be  determined  by 

Headnotes  by  Lewis,  J. 

Note.  —  Bight  of  jury  to  pass  upon  qtieS" 
tion  of  negligence  in  use  of  a  switch 
of  a  particular  type  or  constructUnx, 

The  conclusion  reached  in  the  above  de- 
cision, that  it  is  not  for  a  jury  to  say  wheth- 
er  a  railroad  company  can  be  found  negli- 
gent because  of  its  method  of  constructing 
a  switch,  finds  support  in  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Riley,  76  C.  C.  A.  107,  U5  Fed. 
137,  7  A.  A  E.  Ann.  Cas.  327,  in  which  it 
was  held  that  the  location  of  a  switch  stand 
"was  part  of  an  engineering  scheme,  and 
therefore,  in  the  absence  of  those  manifest 
errors  in  construction  which  would  be  pat- 
ent to  an  ordinary  observer,  did  not  involve 
a  question  of  negligence  to  be  passed  upon 
by  a  jury." 

And  in  Chicago  &  E.  I.  R.  Co.  v.  Driscoll, 
176  111.  330,  62  N.  E.  921,  it  was  also  held 
that  the  manner  of  constructing  a  railro.id 
was  an  engineering  question,  and  that  a 
railroad  company  could  not  be  re(i^uired  to 
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properly  qualified  engineers,  and  the  ver- 
dict of  a  jury  or  the  opinion  of  judges  can- 
not be  substituted  therefor. 

Master  —  duty  —  railroad  switch  —  con- 
struction —  negrligence. 

2.  It  having  been  shown  that  a  throw  of 
5  inches  was  the  standard  adopted  and 
recommended  by  the  American  Railway, 
Engineering,  and  Maintenance  of  Way  As- 
sociation, and  that  for  all  railroad  pur- 
poses a  throw  of  from  4  to  5  inches  was 
safer  than  a  less  distance,  held,  respond- 
ent was  not  guilty  of  n^ligence  in  main- 
taining a  split  switch  with  a  throw  of  4} 
inches,  although  a  switchman's  foot  might 
be  more  readily  caught  therein  than  if  the 
distance  had  been  less. 

(February  26,  1909.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Hennepin  Coun- 
ty in  defendant's  favor  notwithstanding  a 
verdict   for  plaintiff  in  an  action   brought 


to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Larrabee  &  Davics  for  appel- 
lant. 

Messrs.  Charles  W.  Bunn  and  Emer- 
son Hadley,  for  respondent: 

The  railroad  has  a  right  to  exercise  a 
reasonable  discretion  in  determining  what 
kind  of  appliances  and  tracks  it  will  use, 
and  on  the  evidence  in  this  case  there  can 
be  no  question  that  it  has  exercised  that 
discretion  in  a  reasonable  manner. 

Morris  v.  Duluth,  S.  S.  &  A.  R.  Co.  47 
C.  C.  A.  661,  108  Fed.  747;  O'Neill  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  62  Neb.  358,  60  L.RA. 
443,  86  N.  W.  1098;  Wabash  R.  Co.  v. 
Kithcart,  79  C.  C.  A.  150,  149  Fed.  108,  9 
A.  &  E.  Ann.  Cas.  497;  Randall  v.  Balti- 
more, &  O.  R.  Co.  109  U.  S.  478,  27  L.  ed. 
1003,  3  Sup.  Ct.  Rep.  322;  Tuttle  v.  DcLroit. 


adopt  any  particular  method  of  construc- 
tion or  any  particular  contrivance  or  de- 
vice, in  order  to  be  in  the  exercise  of  ordi- 
nary care,  and  that,  therefore,  the  question 
whether  the  failure  to  put  a  butt  post  at 
the  end  of  a  stub  switch  in  a  switch  yard 
was  negligence  in  the  construction  of  the 
track  should  not  be  submitted  to  the  jury. 
The  court  said:  "One  jury  might  find  the 
construction  a  proper  one,  whilst  another 
jury  might  find  it  an  improper  one,  and  the 
important  engineering  question  of  the  man- 
ner of  constructing  a  railroad  would  thus  be 
left  to  the  varying  and  uncertain  opinions 
of  jurors.  The  only  question  proper  to  sub- 
mit to  a  jury  in  such  cases  is  whether  the 
premises  as  they  existed  at  the  time  of  the 
injury  were  reasonably  safe." 

And  in  Coppins  v.  New  York  C.  ft  H.  R. 
R.  Co.  43  Hun,  26,  it  was  held  that  it  was 
not  for  a  jury  to  say  what  switches  should 
be  used  by  a  railroad  company  in  order  to 
escape  liability  for  injury  to*  an  employee 
caused  by  the  negligence  of  a  coemployee. 

And  in  International  k  G.  N.  R.  Co.  v. 
Johnson,  23  Tex.  Civ.  App.  160,  55  S.  W. 
772,  it  was  held  that  a  railroad  company 
had  the  right  to  locate  a  switch  at  a  point 
where  there  was  a  grade  in  the  curve  of  its 
track,  and  that  it  was  not  guilty  of  negli- 
gence in  so  doing. 

So,  the  rule  enunciated  in  Dolge  v. 
Northern  P.  R.  Co.  finds  support  also  in 
the  following  cases,  which  are  not  strictly 
in  point  in  this  note,  since  the  structure  up- 
on which  the  negligence  of  the  company  was 
bapcd  was  not  a  switch:  Morris  v.  Duluth, 
S.  S.  A  A.  R.  Co.  47  C.  C.  A.  661,  108  Fed. 
747  (method  of  blocking  between  a  guard 
rail  and  a  main  rail)  ;  St.  Louis  Nat.  Stock 
Yards  v.  Burns,  97  111.  App.  175;  Mobile  & 
O.  R.  Co.  v.  Healy,  100  111.  App.  686,  subse- 
quent appeal  in  109  111.  App.  531  (in  all 
of  which  the  question  was  whether  the  rail- 
road company  was  guilty  of  negligence 
merely  because  of  the  distance  between  cer- 
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tain  tracks) ;  Boyd  v.  Harris,  176  Pa.  484, 
35  Atl.  222  (location  of  a  cattle  chute). 

But  in  Chicago,  W.  &  V.  Coal  Co.  v. 
Brooks,  138  111.  App.  34,  affirmed  in  234  III. 
372,  84  N.  E.  1028,  it  was  held  that  the 
rule  that  the  manner  of  constructing  a  rail- 
road was  an  engineering  question,  and  that 
a  railroad  company  was  not  required  to 
adopt  any  particular  method  of  construc- 
tion or  any  particular  contrivance  or  device, 
in  order  to  be  in  the  exercise  of  ordinary 
care  for  the  safety  of  employees,  was  not 
applicable  to  a  switch  used  by  a  coal  com- 
pany, which  was  altogether  different  in  con- 
struction and  in  the  manner  of  its  operation 
from  ordinary  railroad  switches. 

The  weight  of  authority,  however,  seems 
to  be  opposed  to  the  rule  laid  down  in  the 
foregoing  cases,  since,  in  a  more  numerous 
line  of  decisions,  the  question  of  the  defend- 
ant railroad  companies'  negligence  in  the 
original  construction  of  switches  and  in  the 
use  of  certain  types  was  left  to  the  jury. 
Thus,  in  Brooke  v.  Chicago,  R.  I.  &  P.  R.  Co, 
81  Iowa,  604,  47  N.  W.  74,  an  altogether 
different  conclusion  was  reached  than  in 
DoLGE  V.  Northern  P.  R.  Co.  as  to  a  simi- 
lar switch,  and  the  jury  were  permitted  to 
find  that  the  split  rail  of  the  switch  and  its 
stationary  rail  were  too  far  apart. 

The  language  of  another  Iowa  case  (Gor- 
don V.  Chicago,  R.  I.  k  P.  R.  Co.  129  Iowa, 
747,  106  N.  W.  177),  though  not  strictly  in 
point  on  this  note,  because  the  negligence 
complained  of  was  in  the  construction  of  the 
roadbed,  deserves  to  be  quoted  because  of 
the  clearness  with  which  it  states  the  pre- 
vailing rule:  "Railroad  companies  consti- 
tute no  exception  to  the  general  rule  which 
requires  the  employer  to  furnish  his  employ- 
ee a  reasonably  safe  place  to  work;  .  .  . 
the  application  of  such  rule  extends  to  the 
roadbed  and  safety  of  the  track  over  which 
train  men  are  required  to  operate  their 
trains.  If  inquiry  into  the  construction  of 
the  road  cannot  be  made  by  a  jury,  because 
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G.  H.  &  M.  R.  Co.  122  U.  S.  189,  30  L.  ed. 
1114,  7  Sup.  Ct.  Rep.  1166;  Southern  P.  Co. 
V.  Seley,  152  U.  S.  145,  38  L.  ed.  391,  14 
Sup.  Ct.  Rep.  530;  Grattis  v.  Kansas  City, 
P.  &  G.  R.  Co.  163  Mo.  380,  48  L.R.A.  399, 
77  Am.  St.  Rep.  721,  55  S.  W.  108. 

Lewis,  J.,  delivered  the  opinion  of  the 
court : 

Appellant's  son  was  a  switchman  in  the 
employ  of  respondent  railway  company  at 
its  yards  in  the  city  of  Minneapolis,  and 
was  killed  on  the  track  while  engaged  in 


the  performance  of  his  duties.  Negligence 
is  based  upon  the  ground  that  respondent 
maintained  a  defective  split  switch,  in  that 
the  movable  point  of  the  switch  when  open 
was  at  a  greater  distance  than  necessary, 
which  condition  permitted  the  foot  of  the 
switchman  to  become  caught  and  held.  Ap- 
pellant recovered  a  verdict,  and  the  trial 
court  ordered  judgment  for  respondent  not- 
withstanding the  verdict. 

It  was  shown  at  the  trial  that  the  dis-  . 
t'ance  between  the  point  of  the  switch  when  | 
open  and  the  main  rail  was  4}  inches,  and 


it  may  involve  questions  of  engineering  or 
mechanics  or  scientific  or  expert  discussion, 
then,  for  equally  good  reason,  can  inquiry 
into  the  reasonable  safety  of  the  place  of 
work  be  suppressed  in  substantially  every 
action  brought  by  servant  against  master." 
The  doctrine  enunciated  in  the  Dolge 
Cabb  is  also  opposed  by  the  following  de- 
cisions, in  which  the  questions  parenthetic- 
ally shown  were  submitted  to  the  jury: 
Birmingham  Traction  Co.  v.  Reville,  136 
Ala.  335,  34  So.  081  (whether  a  switch  in- 
corporated in  a  railroad  company's  way  at 
a  certain  point  for  the  use  to  which  it  was 
there  put  without  a  spring  or  other  appli- 
ance, or  without  proper  and  effective  appli- 
ance, to  hold  its  tongue  rail  out  of  the  way 
of  the  wheels  of  cars  not  intended  to  take  it, 
was  or  was  not  a  defect  in  the  condition  of 
its  track  at  that  point)  ;  Indiana,  I.  &  I. 
R.  Co.  v.  Bundy,  162  Ind.  590,  53  N.  E. 
175  (whether  it  was  negligence  in  a  rail- 
road company  to  maintain,  in  switch  yards 
and  places  where  a  large  amount  of  car 
handling  was  required,  uncovered  wires 
from  the  derail  in  an  interlocking  switch 
to  the  distant  signals)  ;  Austin  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  93  Iowa,  236,  61 
N.     \V.     849     (whether     a     railroad     com- 

f>any,  in  constructing  a  switch,  was  neg- 
igent  in  not  filling  in  between  the  ties 
or  under  the  switch  bars,  and  in  not  placing 
the  switch  bars  between  tlie  ties  at  equal 
distances)  ;  Rouse  v.  Downs,  5  Kan.  App. 
549,  47  Pac.  982  (whether  the  switch  con- 
nection was  properly  made  and  reasonable 
care  used  in  its  construction)  ;  Hannah  v. 
Connecticut  River  R.  Co.  154  Mass.  529, 
28  N.  E.  682  (whether  the  situation  in 
which  the  ground  was  left  under  and  around 
a  switch  rod  and  the  rails  constituted  a  de- 
fect in  the  roadbed)  ;  Dunphy  v.  St.  Joseph 
Stock  Yards  Co.  118  Mo.  App.  500,  95  S.  W. 
301  (whether  the  rails,  guard  rails,  and 
frog  of  a  switch  were  too  light)  ;  Boss  v. 
Northern  P.  R.  Co.  2  N.  D.  128,  33  Am.  St. 
Rep.  756,  49  N.  W.  655  (whether  a  certain 
switch  stand  required  to  be  erected  close  to 
the  track  was  of  the  proper  pattern  for 
such  location). 

Upon  the  same  principle,  the  question 
whether  a  railroad  company  was  negligent 
in  constructing  its  switch  stand  too  close 
to  the  track  was  submitted  to  the  jury,  in 
the  following  cases:  Boston  &  M.  R.  (jo.  v. 
Gokey,  79  C.  C.  A.  64,  149  Fed.  42,  9  A.  & 
26  L.R.A.rN.S.) 


E.  Ann.  Cas.  384;  Wright  v.  Chicajjo,  I.  & 
L.  R.  Co.  160  Ind.  583,  06  N.  E.  454;  Kin- 
ney V.  Rutland  R.  Co.  114  App.  Div.  280, 
99" N"".  Y.  Supp.  800;  Pidcock  v.  Union  P.  R. 
Co.  5  Utah,  612,  1  L.R.A.  131,  19  Pac.  191; 
Morrissette  v.  Canadian  P.  R.  Co.  76  Vt. 
267,  5(J  Atl.  1102. 

So,  in  the  following  cases,  the  jury  was 
permitted  to  say  whether  the  railroad  com- 
pany was  negligent  in  failing  to  equip  a 
switch  track  with  a  derailing  switch.:  Jones 
v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  178  Mo. 
528,  101  Am.  St.  Rep.  434,  77  S.  W.  890; 
Smith  V.  Fordyce,  190  Mo.  1,  88  S.  VV.  679; 
Cooper  V.  New  York,  0.  &  \V.  R.  Co.  84 
App.  Div.  42,  82  N.  Y.  Supp.  98,  reversed 
without  discussion  of  this  question,  in  180 
N.  Y.  12,  72  N.  E.  518. 

In  Smith  v.  New  York  &  H.  R.  Co.  19  N. 
Y.  127,  75  Am.  Dec.  305,  it  was  held  that  the 
trial  judge  was  fully  warranted  in  submit- 
ting to  the  jury  the  question  of  a  railroad 
company's  negligence  in  permitting  a  short 
switch  to  remain  in  use  upon  its  road  at  a 
place  where  there  was  a  somewhat  unusual 
complication  of  switches,  "even  if  he  would 
not  have  been  authorized  to  assume,  as  a 
matter  of  law,  that  the  company  had  neg- 
lected their  duty  in  this  respect." 

In  the  following  cases,  in  which  it  ap- 
peared that  the  trial  court  submitted  to  the 
jury  the  question  whether  the  defendant 
railroad  companies  were  negligent  by  reason 
of  their  method  of  constructing  switches  or 
by  reason  of  their  use  of  certain  types  there- 
of, it  was  not  considered  whether  it  waa 
rightfully  so  submitted,  it  being  held  either 
that  there  was  no  evidence,  or  that  there 
was  insuflicient  evidence,  to  establish  nesjli- 
gence  on  the  part  of  the  railroad  companies: 
Randall  v.  Baltimore  &  O.  R.  Co.  109  U.  S. 
478,  27  L.  ed.  1003,  3  Sup.  Ct.  Rep.  322; 
Riley  v.  Louisville  &  N.  R.  Co.  CO  C.  C.  A. 
598,  133  Fed.  004;  St.  Louis  Bridge  Co.  v. 
Fellows,  39  111.  Rep.  456;  Ladd  v.  New 
Bedford  R.  Co.  119  Mass.  412,  20  Am. 
Rep.,  331;  TwitchoU  v.  Minneapolis,  St. 
P.  &  S.  Ste.  M.  R.  Co.  107  Minn.  383. 
120  N.  W.  531;  Bennett  v.  Long  Island 
R.  Co.  163  N.  Y.  1,  57  N.  E.  79,  revers- 
ing 21  App.  Div.  25,  47  N.  Y.  Supp. 
258 ;  Peters  v.  Bessemer  &  L.  E.  R.  Co.  225. 
Pa.  307,  74  Atl.  61 ;  St.  Louis  Southwestern 
R.  (^o.  V.  Arnold,  39  Tex.  Civ.  App.  161,  87 
S.  VV.  173. 
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appellant  attempted  to  prove  that  3}  inches 
'Was  the  extreme  limit  necessary.    It  being 
shown  that  the  width  of  a  switchman's  shoe 
exceeds  3^  inches,  it  was  claimed  that  the 
deceased  could  not  have  had  his  foot  caught 
in  the  space,  had  the  switch   in  question 
been  maintained  at  a  distance  of  3^  inches. 
It  was  proven  by  respondent,  and  the  fact 
was  not  controverted,  that  several  years  ago 
the    American    Railway,    Engineering,    and 
Maintenance  of  Way  Association  adopted  5 
inches    as    the    standard    throw    of    split 
switches,  and  that  it  has  been  the  purpose 
of  respondent  and  other  railway  companies 
to  conform  to  this  standard  from  time  to 
time  as  new  switches  have  been  installed. 
The  evidence  established  beyond  controversy 
the  fact  that  no  uniform  standard  had  been 
installed  at  the  time  of  the  accident,  and 
that    the    intervening    space    between    the 
point  of  the  switch  and  the  main  rail  varied 
from  3§  to  5  inches.    It  was  also  shown  that 
the  space  of  3)  inches  at  least  was  neces- 
sary, even  when  the  rails  and  the  switch, 
the   car   wheel    and   axles,   and   the   entire 
equipment  is  new  and  in  perfect  condition. 
The  flange  of  the  ordinary  car  wheel  is  1^ 
inches   thick.     Conceding   that   the   flanges 
may  be  worn  for  the  space  of  an  inch  be- 
fore the  wheel  if  discarded,  an  additional 
space  of  1  inch  would  be  required  to  allow 
for  the  play  of  wheels  in  that  condition.    So 
3i  inches  at  least  would  be  required,  assum- 
ing that  the  axles  and  the  switch  bearings 
were   in  perfect  condition.     By  competent 
railroad    authority    it    is    deemed    wise    to 
increase   the   space  as   far  as   possible,   in 
order  to  guard   against   the   possibility   of 
striking  the  point  of  the  switch  when  loose 
or  worn  wheels  and  equipment  pass  over  it. 
Ample  space  is  the  more  necessary  from  the 
fact  that  in  railroad  operations  each  com- 
pany is  obliged  to  receive  and  transfer  cars 
from  all  parts   of  the  country. 

The  fact  that,  at  the  time  of  the  acci- 
dent, some  switches  with  a  3 i -inch  throw 
were  in  use  by  respondent  company,  and 
that  a  majority  of  the  switches  examined  by 
appellant's  witnesses  were  less  than  the  b- 
inch  standard,  does  not  of  itself  establish 
negligence  in  maintaining  the  particular 
.  switch  under  consideration  at  4}  inches. 
The  question  is  not  to  be  determined  from 
the  standpoint  alone  of  the  greatest  safety 
to  switchmen  or  others  who  have  occasion 
to  walk  on  the  tracks.  In  constructing  and 
operating  railroads,  every  question  which 
enters  into  the  problem  must  be  consid- 
ered, and  if  those  competent  to  judge  of 
such  matters  have  decided  that  safe  rail- 
roading requires  the  maintenance  of  a  space 
from  4  to  6  inches,  no  negligence  can  be 
predicated  upon  the  adoption  of  such  a 
standard.  It  cannot  be  assumcd  that  the 
2&  LJLA.(N.S.) 


association  mentioned  inconsiderately  adopt- 
ed the  5-inch  standard.  On  the  contrary, 
it  must  be  assumed  that  such  action  was 
based  upon  thorough  investigation  as  a  re- 
sult of  experience,  and  must  be  accepted,  so 
far  as  the  courts  are  concerned.  Suppose 
respondent  had  adopted  3^  inches  as  its 
standard,  and  an  accident  should  occur  upon 
such  a  switch  on  account  of  a  badly  worn 
wheel  or  imperfect  equipment;  would  not 
negligence  be  charged  for  maintaining  a 
switch  with  too  narrow  a  ppacc? 

It  is  the  general  rule  that  the  method 
of  constructing  a  railroad  is  an  engineering 
question.  Tuttle  v.  Detroit,  G.  H.  &  M.  R. 
Co.  122  U.  S.  189,  30  L.  ed.  1114,  7  Sup. 
Ct.  Rep,  1166;  Tllick  v.  Flint  *«k  P.  M.  R.  Co. 
67  Mich.  632,  35  N.  W.  708;  Boyd  v.  Har- 
ris,  176  Pa.  484,  35  Atl.  222;  Mobile  &  O. 
R.  Co.  V.  Healy,  100  111.  App.  586.  These 
cases  are  referred  to  and  distinguished  in 
Clay  V.  Chicago,  M.  &  St.  P.  R.  Co.  104 
Minn.  1,  115  N.  W.  949.  See  also  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Riley,  76  C.  C.  A.  107, 
145  Fed.  137,  7  A.  &  E.  Ann.  Cas.  327; 
St.  Louis  Nat.  Stock  Yards  v.  Burns,  97 
111.  App.  175.  This  is  the  controlling  ques- 
tion in  the  case,  and  the  conceded  facts 
bring  it  within  the  rule. 
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V. 

FLORENCE  FRAZIER  et  al. 

(81  Ohio  St.  227,  90  N.  E.  108.) 

Descent  —  brothers  and  sisters  —  half 
blood. 

The  half-brothers  and  half-sisters  of  the 
ancestor  are  included  in  the  words  "broth- 
ers and  sisters  of  such  ancestors,''  in  the 
fifth  subdivision  of  §  4158,  Revised  Stat- 
utes, prescribing  the  order  of  descent  of 
ancestral  real  estate. 

(November  30,  1900.) 

Headnote  by  the  Couht. 


Note,  '^Descent  and  distribution  among 
Iclndred  of  the  half  hlood. 

This  question  is  exhaustively  discussed  in 
the  note  to  Anderson  v.  Bell,  29  L.R.A.  541, 
in  which  it  isr  declared  that  the  question  is 
dependent  upon  the  terms  and  provisions  of 
the  statutes  of  the  dilTerent  states,  most  of 
which  make  a  distinction  in  the  case  of  real 
estate  when  the  same  is  ancestral  in  its 
character,  in  which  case  the  whole  blood 
cxcUulos  the  half  blood.  This  statement 
finds  support  not  only  in  the  cn?es  cited  in 
the  note  referred  to,  but  in  the  fol lowing* 
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17^  RROR  to  the  Circuit  Court  for  Clermont 
J  County  to  review  a  judgment  affirm- 
ing a  judgment  of  the  Court  of  Common 
Pleas  distributing  the  estate  of  Charles 
Stockton,  deceased,  equally  between  the  legal 
representatives  of  both  the  whole  and  the 
hald  blood  of  B.  N.  Stockton,  the  ancestor 
from  whom  the  estate  came.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  R.  Moore,  for  plaintiffs  in  error: 

The  statute  means  that  the  estate  shall 
pass  first  to  the  brothers  and  sisters  of  the 
whole  blood,  and,  if  there  are  none,  then  to 
those  of  the  half  blood. 

Stembcl  v.  Martin,  60  Ohio  St.  521,  36 
N.  E.  208;  Lyon  v.  Lyon,  24  Ohio  C.  C.  603, 
1  Ohio  C.  C.  N.  S.  252. 

When  dealing  at  different  times  with  the 
same  subject,  it  is  reasonable  to  suppose 
that  the  legislature  uses  the  same  words 
in  the  same  sense. 

Rhodes  v.  Weldy,  46  Ohio  St.  234,  15  Am. 
St.  Rep.  584,  20  N.  E.  461;  Raymond  v. 
Cleveland,  42  Ohio  St.  520;  Robbins  v.  Om- 
nibus K  Co.  32  Cal.  472. 


Messrs.  Nichols  8t  Xlchols,  Xichols  A 
Griffith,  and  W.  C.  Bishop  for  defend- 
ants in  error. 

Summers,  J.,  delivered  the  opinion  of 
the  court: 

The  contest  is  between  thd  legal  repre- 
sentatives of  brothers  of  the  whole  blood 
and  legal  representatives  of  brothers  of  the 
half  blood  of  the  ancestor  from  whom  the 
lands  descended  to  an  intestate  who  died 
unmarried,  without  issue,  and  leaving  no 
brothers  or  sisters  of  the  whole  or  half 
blood,  or  their  legal  representatives,  or 
mother  surviving  him,  over  the  partitioning 
of  a  town  lot  in  Clermont  county  and  182 
acres  of  land  in  Brown  county.  B.  N.  Stock- 
ton acquired  title  to  the  lands  by  purchase. 
He  died  seised  of  them,  and  they  passed  by 
descent  to  his  only  child,  Charles  Stockton, 
who  never  married,  and  died,  in  June,  1907, 
intestate  and  without  issue,  leaving  no 
brothers  or  sisters,  either  of  the  whole  or  the 
half  blood,  or  their  legal  representatives, 
surviving  him,  and  his  mother  died  before 


decisions,  in  which  the  statutes  under  which 
the  property  in  suit  was  distributed  exclud- 
ed the  half  blood  from  sharing  in  property 
descended  from  an  ancestor  not  of  their 
blood:  Johnson  v.  Phillips,  85  Ark.  86,  107 
S.  W.  170;  Rowley  v.  Stray,  32  Mich.  70;  Re 
Bell,  34  N.  Y.  Supp.  191;  Hilliard  v.  Moore, 
4  N.  C.  (2  Car.  Law  Repos.  590) ;  Henszey  v. 
Gross,  185  Pa.  353,  39  Atl.  949 ;  Caughey  v. 
Harrar,  21  Lane.  L.  Rev.  353;  Amy  v. 
Young,  12  Utah,  278,  42  Pac.  1121;  Shu- 
man  V.  Shuman,  80  Wis.  479,  50  N.  W.  670. 

Of  course,  if  the  half  blood  is  the  blood 
of  the  ancestor  through  whom  the  property 
in  question  came,  he  would  take  the  same, 
to  the  exclusion  of  such  ancestor's  brothers 
and  sisters.  Banes  v.  Finney,  209  Pa.  191, 
68  Atl.  136. 

In  the  following  cases,  the  statutes  under 
which  the  property  in  question  was  distrib- 
uted placed  the  half  blood  on  equality  with 
the  whole  blood  under  all  circumstances: 
Carter  v.  Carter,  234  111.  507,  85  N.  E.  292; 
Finley  v.  Abner,  4  Ind.  Terr.  386,  69  S.  W. 
911;  Tays  v.  Robinson,  68  Kan.  53,  74  Pac. 
623;  State  v.  Ellis,  72  Kan.  285,  83  Pac. 
1045;  Mclntyre  v.  Gelvin,  77  Kan.  779,  95 
Pac.  389;  Napier  v.  Davis,  7  J.  J.  Marsh. 
283;  Re  Adams,  6  Ont.  L.  Rep.  679,  2  Ont. 
Week.  Rep.  1156. 

In  Miller's  Estate,  2  Woodw.  Dec.  174, 
the  statute  involved  provided  that,  as  to  de- 
scent of  personal  property,  there  was  no  dis- 
tinction between  brothers  and  sisters  of  the 
whole  blood  and  brothers  and  sisters  of  the 
half  blood. 

And  in  McClerry  v.  Matson,  2  Ind.  79, 
the  half  blood  were  treated  on  an  equality 
with  the  whole  blood  in  the  distribution  of 
personaltv. 

In  Kelfar  v.  Harper,  64  Md.  74,  1  Atl.  65, 
it  was  held  that  there  was  no  distinction  be- 
tween the  whole  and  the  half  blood  in  the 
distribution  of  personalty,  but  that,  in  tho 
20  L.R.A.{N.S.). 


inheritance  of  real  estate,  the  whole  blood 
would  exclude  the  half  blood,  citing  a  sec- 
tion of  the  Code. 

In  Lyon  v.  Lyon,  24  Ohio  C.  C.  498,  it  was 
held  that  a  statutory  provision  that  an  es- 
tate ac(juired  by  purchase,  in  default  of  cer- 
tain heirs,  should  pass  to  the  next  of  kin, 
was  controlled  by  other  paragraphs  of  the 
same  section  of  the  statute,  which  provided 
that  the  brothers  and  sisters  of  the  half 
blood  should  inherit  only  when  there  were 
not  brother  and  sisters  of  the  whole  blood, 
and  that  therefore  the  kindred  of  the  whole 
blood  of  the  intestate  would  take  as  next  of 
kin  of  the  intestate,  to  the  exclusion  of  the 
half  blood. 

In  Colt-man  v.  Foster,  112  Ala.  506,  20  So. 
509,  it  was  held  upon  the  authority  of  Cox 
v.  Clark,  93  Ala.  400,  9  So.  457,  that  the 
statutory  provision  excluding  from  the  in- 
heritance of  an  ancestral  estate  those  who 
are  not  of  the  full  blood  of  such  ancestor, 
"as  against  those  of  the  same  degree,"  ob- 
tained only  as  to  kin  of  the  same  degree  as 
those  claiming  the  inheritance  by  kinship  of 
the  full  blood,  and  that  therefore  a  half- 
brother  of  the  intestate,  though  not  of  the 
blood  of  the  ancestor  through  whom  the  prop- 
erty descended,  inherited  to  tiie  exclusion  of 
a  cousin  of  the  full  blood  of  the  intestate. 

In  Re  Smith,  131  Cal.  433,  82  Am.  St. 
Rep.  358,  63  Pac.  728,  it  was  held  that  the 
statutory  provision  excluding  kindred  of  the 
half  blood  in  favor  of  kindred  of  the  full 
blood,  where  the  former  were  not  of  the 
blood  of  the  ancestor  from  whom  the  estate 
came,  applied  only  where  such  kindred  were 
in  the  same  degree,  and  had  no  application 
to  any  case  where  the  degrees  were  not  the 
same;  for  example,  where  the  surviving  hus- 
band and  half-sisters  of  the  decedent  were 
sole  heirs,  though  such  half-sisters  were  not 
of  the  blood  of  other  ancestor  from  whom 
the  property  came. 
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Mm.  At  the  time  of  the  death  of  Charles 
Stockton  there  were  living  legal  represent- 
atives of  two  brothers  of  B.  N.  Stockton, 
of  the  whole  blood,  and  legal  representatives 
of  two  brothers  and  of  two  sisters  of  B.  N. 
Stockton,  of  the  half  blood.  The  court  of 
common  pleas  partitioned  the  lands  between 
the  legal  representatives  of  both  the  whole 
and  the  half  blood,  and,  on  appeal,  the  cir- 
cuit court  did  the  same. 

The  judgments  below  were  based  upon 
Cliver  v.  Sanders,  8  Ohio  St.  501,  where  it 
is  held  that,  in  a  statute  relating  to  descents 
of  ancestral  estates,  the  half  brothers  and 
sisters  of  the  ancestor  are  included  in  the 
words  "brothers  and  sisters  of  such  ances- 
tor," and  are  preferred  to  the  brothers  and 
sisters  of  the  intestate,  of  the  half  blood, 
who  are  not  of  the  blood  of  the  ancestor 
from  whom  the  estate  came.  But  it  is  con- 
tended that  that  case  is  distinguishable  from 
this,  that  this  is  not  a  contest  between  the 
half   brothers   and  sisters   of  the  intestate 


who  are  not  of  the  blood  of  the  ancestor 
from  whom  the  estate  came,  and  the  half 
brothers  and  sisters  of  the  ancestor,  but  be- 
tween the  legal  representatives  of  the  broth- 
ers of  the  whole  blood  of  the  ancestor  and 
the  legal  representatives  of  the  brothers  and 
sisters  of  the  half  blood  of  the  ancestor,  and 
that  since  that  decision  the  statute  has  been 
supplemented,  and  that  in  Stembel  v.  Mar- 
tin, 50  Ohio  St.  495,  35  N.  E.  208,  where  the 
supplemental  act  is  construed,  it  is  held 
that  brothers  and  sisters  of  the  whole  blood 
are  preferred  to  brothers  and  sisters  of  the 
half  blood,  although  the  words  of  the  stat- 
ute are  "brothers  and  sisters"  without  limi- 
tation.   The  statutes  are  as  follows : 

Ancestral  Estates.  Section  4158,  Rev. 
Stat: 

"When  a  person  dies  intestate,  having  title 
or  right  to  any  real  estate  or  inheritance  in 
this  state,  which  title  came  to  such  intestate 
by  descent,  devise,  or  deed  of  gift  from  an 
ancestor,  such  estate  shall  descend  and  pass 


In  Estes  v.  Nicholson,  39  Fla.  759,  23  So. 
490,  and  in  Pinkard  v.  Smith,  Litt.  Sel. 
Gas.  (Ky.)  331,  it  was  held  that  a  statu- 
tory provision  that  collaterals  of  the  half 
blood  should  inherit  only  half  as  much  as 
collaterals  of  the  whole  blood  did  not  affect 
another  statutory  provision  which  divided 
the  inheritance  into  moieties,  and  cast  one 
upon  the  paternal  kindred  and  the  other 
upon  the  maternal  kindred;  and  should  not 
be  construed  to  invest  the  collateral  kin- 
dred of  the  whole  blood  of  either  ancestor 
with  any  portion  of  the  moiety  which  was 
to  pass  to  the  kindred  of  the  other. 

In  Holmes  v.  Lane  (Ky.)  123  S.  W.  318, 
it  was  held  that  the  statutory  provision  by 
which  collaterals  of  the  half  blood  were  to 
inherit  only  half  as  much  as  the  whole  blood 
was  applicable  only  when  it  came  to  appor- 
tioning tlie  estate  among  those  of  that  de- 
gree, and  that  where  there  were  no  brothers 
and  sisters  of  the  whole  blood,  those  of  the 
half  blood  took  the  whole  estate. 

So,  in  Bertram  ▼.  Witherspoon  (Ky.)  127 
8.  W.  533,  it  was  held  that  the  half-brothers 
of  an  intestate  on  his  father's  side  would  in- 
herit property  descended  to  him  from  his 
mother  in  preference  to  his  mother's  sister. 

In  Nunnally  v.  Nunnally,  5  Ky.  L.  Rep. 
318,  a  memorandum  decision,  it  was  held 
that,  upon  the  death  of  an  intestate  with- 
out children,  leaving  no  father  or  mother 
surviving,  his  estate  passed  to  his  brothers 
and  sisters,  though  they  were  only  of  the 
half  blood. 

In  Ector  v.  Grant,  112  Ga.  657,  53  L.R.A. 
723,  37  S.  E.  084,  a  statute  which  provided 
that  the  half  blood  on  the  paternal  side 
should  inherit  equally  with  the  whole  blood, 
and  that  the  maternal  half  blood  should  in- 
herit only  in  the  absence  of  a  brother  or  sis- 
ter of  the  whole  or  half  blood  on  the  pa- 
ternal side,  and  that  the  children  or  grand 
children  of  the  brothers  and  sisters  of  the 
deceased  should  represent  and  stand  in  the 
26  L.R.A.(N.S.) 


place  of  the  deceased  parents,  but  that  there 
should  be  no  representation  further  than  this 
among  collaterals, — ^was  held  not  to  exclude 
the  half  blood  on  the  maternal  side  as  long 
as  there  was  any  person  living  who  was  ei- 
ther of  the  whole  blood  or  the  half  blood  on 
the  paternal  side.  It  was  accordingly  fur- 
ther held  that,  if  relatives  of  the  whole 
blood  or  half  blood  on  the  paternal  side 
were  further  removed  from  the  intestate 
than  brother  or  sister,  then  the  half  blood 
on  the  maternal  side  was  allowed  to  come 
into  competition  wfth  them  for  the  inherit- 
ance, and  that  which  should  inherit  in  such 
case — the  remote  descendant  of  the  whole 
blood,  the  remote  descendant  of  the  half 
blood  on  the  paternal  side,  or  the  brother  or 
sister  of  the  half  blood  on  the  maternal 
side,  or  descendant  of  such — was  to  be  de- 
termined by  ascertaining  which  stood  near- 
est in  degree  to  the  intestate. 

Many  cases  were  cited  in  the  note  above 
referred  to  to  establish  the  proposition  that 
the  phrase  "brothers  and  sisters"  in 
statutes  of  descent  and  distribution  include 
half  brothers  and  sisters,  which  rule  is  sup- 
ported also  by  the  following  decisions:  Re 
Smith,  131  Cal.  435,  82  Am.  St.  Rep.  358, 

63  Pac.  728;  Lynch  v.  Lynch,  132  Cal.  214, 

64  Pac.  284;  Grigsby  v.  Breckinridge,  12  B. 
Mon.  629  (following  Clay  v.  Cousins,  1  T.  B. 
Mon.  76) ;  Re  Wagner,  6  Ont.  L.  Rep.  680. 

In  Price  v.  Grubbs,  1  Rob.  (La.)  01,  it 
was  held  that  before  the  promulgation  of 
the  Civil  Code,  brothers  and  sisters  of  the 
whole  blood  excluded  those  of  the  half  blood 
from  inheritance. 

In  Kirby  v.  Hayden  (Tex.  Civ.  App.)  125 
S.  W.  993,  it  was  held  that,  under  the  Span- 
ish law  in  force  in  the  Republic  of  Texas 
prior  to  1840,  if  an  intestate  died  leaving 
brothers  and  sisters  of  the  full  blood,  they 
would  inherit  all  of  his  estate  as  airainst 
brothers  and  sisters  of  the  half  blood. 
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in  parcenaiy  to  his  or  her  kindred  in  the 
following  course: 

"First.  To  the  children  of  such  intestate 
or  their  legal  representatives. 

"Second.  If  there  are  no  children  or  their 
legal  representatives  living,  the  estate  shall 
pass  to  and  vest  in  the  husband  or  wife, 
relict,  of  such  intestate,  during  his  or  her 
natural  life. 

"Third.  If  such  intestate  leave  no  husband 
or  wife,  relict  of  himself  or  herself,  or  at 
the  death  of  such  relict,  the  estate  shall  pass 
to  and  vest  in  the  brothers  and  sisters  of 
the  intestate  who  are  of  the  blood  of  the 
ancestor  from  whom  the  estate  came,  or 
their  legal  representatives,  whether  such 
brothers  and  sisters  be  of  the  whole  blood  or 
half  blood  of  the  intestate. 

"Fourth.  If  there  are  no  brothers  or  sis- 
ters of  the  intestate  of  the  blood  of  the  an- 
cestor from  whom  the  estate  came,  or  their 
legal  representatives,  and  the  estate  came 
by  deed  of  gift  from  an  ancestor  who  is 
living,  the  estate  shall  ascend  to  such  an- 
cestor. 

"Fifth.  If  the  ancestor  from  whom  the  es- 
tate came  is  deceased,  the  estate  shall  pass 
to  and  vest  in  the  children  of  tlie  ancestor 
from  whom  the  estate  came,  or  their  legal 
representatives;  if  there  are  no  children  of 
the  ancestor  from  whom  the  estate  came,  or 
their  legal  representatives,  the  estate  shall 
pass  to  and  vest  in  t]ie  husband  or  wife,  re- 
lict, of  such  ancestor,  if  a  parent  of  the 
decedent,  during  the  life  of  such  relict;  and 
on  the  death  of  such  husband  or  wife,  or  if 
there  is  no  such  husband  or  wife,  the  estate 
shall  pass  to  and  vest  in  the  brothers  and 
sisters  of  such  ancestors,  or  their  legal  rep- 
resentatives; and  for  want  of  such  brothers 
and  sisters,  or  their  legal  representatives, 
to  the  brothers  and  sisters  of  the  half  blood 
of  the  intestate,  or  their  legal  representa- 
tives, though  such  brothers  and  sisters  are 
not  of  the  blood  of  the  ancestor  from  whom 
the  estate  came. 

"Sixth.  If  there  are  no  such  half  brothers 
and  sisters  of  the  intestate,  or  their  legal 
representatives,  the  estate  shall  pass  to  the 
next  of  kin  to  the  intestate  of  the  blood  of 
the  ancestors  from  whom  the  estate  came, 
or   their   legal    representatives." 

Nonancestral  Estates.  Section  4159,  Rev. 
Stat: 

"If  the  estate  came  not  by  descent,  devise, 
or  deed  of  gift,  it  shall  descend  and  pass 
as  follows: 

"First.  To  the  children  of  the  intestate 
and  their  legal  representatives. 

"Second.  If  there  are  no  children,  or  their 
legal  representatives,  the  estr.te  shall  pass 
to  and  be  vested  in  the  husband  or  wife,  re- 
lict, of  such  intestate. 

"Third.  If  such  intestate  leaves  no  hus- 
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band  or  wife,  relict  to  himself  or  herself, 
the  estate  shall  pass  to  the  brothers  and  sis- 
ters  of  the  intestate  of  the  whole  blood,  and 
their  legal  representatives. 

"Fourth.  If  there  are  no  brothers  or  sis- 
ters of  the  intestate  of  the  whole  blood,  or 
their  legal  representatives,  the  estate  shall 
pass  to  the  brothers  and  sisters  of  the  half 
blood,  and  their  legal  representatives. 

"Fifth.  If  there  are  no  brothers  or  sisters 
of  the  intestate  of  the  half  blood,  or  their 
legal  representatives,  the  estate  shall  ascend 
to  the  father;  if  the  father  is  dead,  then  to 
the  mother. 

"Sixth.  If  the  father  and  mother  are  dead, 
the  estate  sliall  pass  to  the  next  of  kin,  and 
their  legal  representatives,  to  and  of  the 
blood  of  the  intestate." 

Section  4160,  Rev.  Stat.,  provides  when 
real  estate  shall  pass  to  husband  or  wife,  and 
when  to  next  of  kin  of  intestate.  Section 
4161  provides  when  real  estate  shall  pass  to 
the  children  of  the  former  husband  or  wife. 
Section  4162,  Rev.  Stat.,  provides  for  the  de- 
scent of  an  estate  which  came  by  a  former 
husband  or  wife,  and  §  4163,  Rev.  Stat.,  pro- 
vides for  the  distribution  of  personal  es- 
tates. 

Oliver  v.  Sanders,  supra,  does  not  decide 
merely  that  a  brother  of  the  half  blood  of 
the  ancestor  is  preferred  to  half  brothers 
and  sisters  of  the  intestate,  but  also  that 
when,  in  the  statute  relating  to  ancestral 
estates,  the  words  "brothers  and  sisters"  are 
used  without  qualification,  they  include  the 
half-brothers  and  half-sisters  of  the  ancestor. 
The  opinion  of  the  learned  chief  justice  is 
a  demonstration  of  the  correctness  of  that 
conclusion;  but  for  the  conclusion  that  the 
words  included  half  brothers  and  sisters, 
the  half-brother  would  not  have  inherited, 
and  tho  question  of  preference  would  have 
disappeared.  About  the  only  substantial 
difference  between  §  4168,  Rev.  Stat.,  and 
the  statute  then  under  consideration,  is  in 
the  addition  of  the  second  subdivision,  and 
in  the  addition  of  the  provision  for  the  hus- 
band or  wife  in  the  fifth  subdivision,  which 
was  the  fourth  subdivision  of  that  act.  In 
the  opinion,  Swan,  Ch.  J.,  says :  "Under  the 
decisions  above  referred  to,  half-brothers  of 
an  ancestor  are  included  in,  and  designat- 
ed by  'brothers,'  wherever  that  term  is  used 
without  limitation.  We  do  not  perceive  any- 
thing in  the  terms  or  context  of  the  stat- 
ute under  consideration,  to  control  or  lim- 
it this  general  meaning.  Half-brothers  of 
the  ancestor  of  the  intestate  are  of  the  blood 
of  such  ancestor,  but  not  of  the  whole  blood. 
Haif-brothers  of  the  intestate  may  not  have 
one  particle  of  blood  of  the  ancestor  of  the 
intestate  in  their  veins.  Now,  the  statute, 
in  causes  where  an  estate  came  by  gift,  de- 
vise,  or   descent,   from   an   ancestor   to   an 
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intestate,  undertook  to  provide  for  the  de- 
scent of  the  estate  to  the  relatives  of  the 
intestate,  and  to  the  relatives  of  his  ancestor 
from  whom  the  estate  came,  and,  in  so  do- 
ing, had  to  deal  with  half  brothers  and  sis- 
ters of  the  ancestor,  and  with  half  brothers 
and  sisters  of  the  intestate  who  were,  and 
who  were  not,  of  the  blood  of  such  ancestor. 
The  general  assembly  have  used  the  words 
'brothers  and  sisters  of  the  whole  and  the 
half  blood*  more  frequently  than  was  neces- 
sary to  give  meaning  to  their  words,  in  the 
second  subdivision  of  the  section  of  the  law 
under  consideration,  inasmuch  as  the  words 
'brothers  and  sisters  of  the  blood  of  the  an- 
cestor' in  that  subdivision  would  include 
brothers  and  sisters  of  the  half  blood.  But 
this  was,  no  doubt,  to  explain  what  they 
meant  by  the  words  'brothers  and  sisters 
who  may  be  of  the  blood  of  the  ancestor,' 
knowing  that,  under  the  English  law,  half- 
brothers  could  not  inherit  real  estate,  and, 
for  all  practical  purposes  of  descent,  were 
not  deemed  the  kindred  of  the  ancestor.  This 
probably  being  the  reason  why  half  brothers 
and  sisters  are  unnecessarily  mentioned  in 
the  second  subdivision  of  the  section,  it  af- 
fords no  ground  for  treating  the  words 
'brothers  and  sisters  of  the  ancestor,'  in  the 
fourth  subdivision,  as  being  limited  to  broth- 
ers and  sisters  of  the  whole  blood.  Indeed, 
in  the  third  and  fifth  subdivisions  of  the 
section,  the  words  'brothers  and  sisters'  are 
used  to  mean  brothers  and  sisters  of  the 
whole  and  half  blood." 

In  Browcr  v.  Hunt,  18  Ohio  St.  311,  it  is 
held,  under  §  2  of  the  act  of  1857  (54  Ohio 
Laws,  p.  104),  relating  to  nonancestral  prop- 
erty, that  property  which  had  come  from  a 
deceased  husband  to  his  widow  descended, 
upon  her  decease  without  issue  and  intes- 
tate, to  her  brothers  and  sisters,  and  not 
as  ancestral  property,  as  there  contended,*  to 
the  brothers  and  sisters  of  the  deceased 
husband,  under  §  1  of  that  act.  The  supple- 
mental act  of  1877  (74  Ohio  Laws,  p.  81  [§ 
41 C2,  Rev.  Stat.]),  under  consideration  in 
Stembel  v.  Martin,  supra,  was  enacted  to 
remove  the  apparent  or  supposed  hardsliip 
and  injustice  resulting  from  the  statute  as 
so  interpreted.  The  supplemental  act  pro- 
vides that  in  such  event  one  half  of  the  es- 
tate shall  descend  to  the  brothers  and  sisters 
of  the  intestate,  or  their  legal  representa- 
tives, and  one  half  to  the  brothers  and  sis- 
ters of  such  deceased  husband  or  wife,  or 
their  personal  representatives.  The  ques- 
tion then  arose  whether  the  words  "brothers 
and  sisters"  in  the  supplemental  act  in- 
.-luded  those  of  the  half  blood.  Williams, 
J.,  says  (page  619  of  50  Ohio  St.):  "All 
real  property,  under  our  statutes  of  descent, 
is  embraced  within  the  two  classes,  an- 
cestral and  nonancestral,  and  the  distribu- 
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tion  of  personal  estates  is  according  to  the 
course  prescribed  for  the  descent  of  nonan- 
cestral real  property.  Section  1  of  the  act 
of  1857  expressly  provides  that,  when  broth- 
ers and  sisters  succeed,  under  its  provisions, 
to  ancestral  property,  they  shall  so  take  it, 
whether  they  'be  of  the  whole  or  half  blood 
of  the  intestate.'  And  by  the  express  pro- 
visions of  §  2,  nonancestral  property  passes 
first  to  brothers  and  sisters  of  the  whole 
blood,  and,  only  when  there  are  none  of 
that  class,  to  those  of  the  half  blood.  The 
supplemental  act  has  not  in  express  terms 
provided  in  which  of  these  two  ways  broth- 
ers and  sisters  shall  take  the  property  de- 
scending  under  its  provisions."  The  conclu- 
sion was  that  the  supplemental  act  was  to 
be  construed  as  if  it  read  shall  descend  "as 
provided  in  said  2d  section;"  that  is,  to 
brothers  and  sisters  of  the  whole  blood,  and 
their  legal  representatives,  and,  if  none,  then 
to  those  of  the  half  blood.  There  is  nothing 
in  the  decision,  or  in  the  opinion,  in  that 
case,  that  in  any  manner  affects  the  decision 
in  Cliver  v.  Sanders,  supra.  In  addition  to 
the  cases  cited,  as  holding  that  half-brothers 
of  an  ancestor  are  included  in  the  word 
"brothers"  wherever  used  without  limitation, 
see  the  cases  cited  by  counsel  for  plaintiffs 
in  error  in  Stembel  v.  Martin,  50  Ohio  St. 
495,  496,  35  N.  E.  208,  and  in  27  Am.  & 
Eng.  Enc.  Law,  p.  312,  and  in  Wcerner,  Am. 
Law  of  Administration,  *145. 

It  is  also  said  that  if  Charles  Stockton 
never  had  been  born,  the  estate*  would  have 
descended  to  the  brothers  and  sisters,  or 
their  legal  representatives,  of  B.  N.  Stock- 
ton, of  the  whole  blood,  in  preference  to 
those  of  the  lialf  blood.  That  is  true,  but  in 
that  event  it  would  have  been  nonancestral 
property,  and  would  have  passed  under 
§  4159,  Rev.  Stat.  It  would  have  descended  as 
the  estate  of  B.  N.  Stockton.  It  did  descend 
as  his  estate  to  Charles  Stockton,  who  might 
have  disposed  of  it,  but  he  dying  seised  of  it 
intestate,  it  now  descends  as  his  estate,  and 
not  as  that  of  his  fatlier.  Freeman  v.  Allen, 
17  Ohio  St.  527,  was  a  contest  between  chil- 
dren of  the  first,  second,  and  third  wife 
of  the  father  over  the  division  of  the  lands 
that  descended  from  the  f other  •  to  two  of 
the  children  who  died  intestate,  and  it 
was  held:  "That,  under  the  'act  regulating 
descents,'  so  much  of  the  estate  as  came  to 
the  intestate  by  descent  passed  to  his  broth- 
ers and  sisters  of  the  blood  of  the  ancestor 
from  whom  the  estate  came,  whether  they 
were  of  the  whole  or  half  blood  of  the  in- 
testate; but  the  remaining  part  thereof, 
which  came  to  him  by  purchase,  passed  to 
his  brothers  and  sisters  of  the  whole  blood 
only." 

The  ordinance  of  1787  provided,  subject  to 
alteration  by  the  legislature  of  the  district, 
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for  the  descent  of  property,  and  that  there 
should  in  no  case  be  a  distinction  between 
kindred  of  the  whole  and  half  blood,  and  yet 
the  first  act  passed  in  this  state — the  act  of 
1805,  1  Chase's  Stat.  chap.  109,  p.  615,— 
made  the  distinction  substantially  in  the 
form  it  now  exists.  Speculation  as  to  the 
reasons  for  the  distinction  might  be  very  in- 
teresting, but  could  not  change  the  settled 
construction  of  the  statute  in  the  present 
case.  Bl.  com.  bk.  2,  chap.  14,  p.  229,  while 
attempting  to  justify  the  distinction,  says: 
*'It  is  certainly  a  very  fine  spun  and  subtle 
nicety;  but,  considering  the  principles  upon 
which  our  law  is  founded,  it  is  not  an  in- 
justice, nor  always  a  hardship,  since  even 
the  succession  of  the  whole  blood  was  origi- 
nally a  beneficial  indulgence,  rather  than  the 
strict  right  of  collaterals,  and,  though  that 
indulgence  is  not  extended  to  the  demi -kin- 
dred, yet  they  are  rarely  abridged  of  any 
right  which  they  could  possibly  have  en- 
joyed before."  Of  Blackstone's  effort  Sir 
Henry  Maine  in  his  Ancient  Law,  chap.  5, 
p.  146,  says:  ''In  all  the  literature  which 
enshrines  the  pretended  philosophy  of  law, 
there  is  nothing  more  curious  than  the  pages 
of  elaborate  sophistry  in  which  Blackstone 
attempts  to  explain  and  justify  the  exclu- 
sion of  the  half  blood."  Maine  suggests  the 
following  explanation:  ''In  tgnation,  too, 
is  to  be  sought  the  explanation  of  that  ex- 
traordinary rule  of  English  laW|  only  recent- 
ly repealed,  «which  prohibited  brothers  of  the 
half  blood  from  succeeding  tO  one  another's 
lands.  In  the  customs  of  Noripandy  the  rule 
applies  to  uterine  brothers  only— 'that  is,  to 
brothers  by  the  same  mother  but  not  by  the 
same  father — and,  limited  in  tjiis  way,  it  is 
a  strict  deduction  from  the  lystem  of  agna- 
tion, imder  which  uterine  brothers  are  no 
relations  at  all  to  one  another.  When  it  was 
transplanted  to  England,  the  English  judges, 
who  had  no  clue  to  its  principle,  interpreted 
it  as  a  general  prohibition  against  the  suc- 
cession of  the  half  blood,  and  extended  it  to 
consanguineous  brothers;  that  is  to  sons  of 
the  same  father  by  different  'wives."  In  a 
note  to  4  Kent's  Commentaries,  §  406,  is  an 
interesting  note  suggesting  the  source  of  the 
distinction  between  agnation  and  cognation. 
Pollock  &  Maitland  in  their  History  of  Eng- 
lish Law  do  not  agree  with  Sir  Henry  Maine. 
They  say  (vol.  2,  p.  306) :  ''Our  persuasion 
IS  that  the  absolute  exclusion  of  the  half 
blood,  to  which  our  law  was  in  course  of 
time  committed,  is  neither  a  very  ancient  nor 
a  very  deep'Seated  phenomenon ;  that  it  tells 
us  nothing  of  the  original  constitution  of 
feuds  nor  of  the  agnatic  family.  In  truth 
the  problem  that  is  put  before  us  when  there 
is  talk  of  admitting  the  half  blood  is  difTi- 
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cult,  and  our  solution  of  it  is  likely  to  be 
capricious.  We  cannot  say  nowadays  that 
there  is  any  obviously  proper  place  for  the 
half  blood  in  a  scheme  of  inheritance,  espe- 
cially in  our  'parentelic'  scheme.  The  law- 
yers of  the  thirteenth  and  fourteenth  centu- 
ries had  no  ready  solution,  and  we  strongly 
suspect  that  the  rule  that  was  ultimately  es- 
tablished had  its  origin  in  a  few  precedents. 
About  such  a  matter  it  is  desirable  that 
there  shall  be  a  clear  rule;  the  import  of  the 
rule  is  of  no  great  moment.  Our  rule  was 
one  eminently  favorable  to  the  King;  it  gave 
him  escheats  we  are  not  sure  that  any  pro- 
founder  explanation  of  it  would  be  true." 

The  laws  of  descent  among  the  New  Eng- 
land settlers  were  not  those  of  the  mother 
country,  and  there  is  an  interesting  discus- 
sion of  the  matter  by  Mr.  Andrews  in  his 
essay  on  The  Influence  of  Colonial  Condi- 
tions as  Illustrated  in  the  Connecticut  In- 
testacy Law,  in  Selected  Essays  in  Anglo- 
American  Legal  History,  vol.  1,  p.  431. 

It  may  be  the  reason  our  statute  does  not 
distinguish  betw^een  the  brothers  and  sisters 
of  the  whole  and  half  blood  of  the- ancestor 
is  the  one  already  suggested  that,  although 
in  the  case  of  ancestral  property  the  blood 
is  looked  to,  yet  the  property  descends  as 
the  estate  of  the  intestate,  and  not  as  the 
estate  of  the  ancestor.  But  whatever  the 
reason,  we  conclude  with  the  observation 
of  Chancellor  Kent,  4  Kent,  Com.  •400: 
"The  laws  of  all  countries,  and  of  our  own 
in  particular,  are  so  different  from  each 
other  on  the  subject  that  they  seem  to  have 
been  the  result  of  accident  or  caprice,  rather 
than  the  dictate  of  principle.  There  seems 
to  be  no  very  strong  general  principle 
(though,-  no  doubt,  the  feelings  of  nature 
might  interpose  some  powerful  appeals  in 
particular  cases)  why  the  half  blood  should 
be  admitted  equally  to  the  inheritance  of 
the  ancestor  which  he  acquired  by  purchase, 
and  excluded  from  that  which  he  acquired 
by  descent,  devise,  or  gift  from  some  re- 
moter ancestor  in  whose  blood  they  do  not 
equally  partake.  If  the  ancestor  was  law- 
fully seised  in  fee,  why  should  the  course 
of  descent  be  varied  according  to  the  source 
from  which  his  title  proceeded,  or  the  man- 
ner of  his  procuring  it?  If  the  rule  of  in- 
heritance had  required  no  examination  be- 
yond the  title  of  the  intestate,  and  the  prox- 
imity of  the  blood  to  him,  there  would  have 
been  more  certainty  and  simplicity  intro- 
duced into  our  law  of  descents." 

The  judgment  is  affirmed. 

Crew,  Ch.  J.,  and  Spcar»  DavtSy  and 
Price,  JJ.,  concur. 
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STAR  MILLING  COMPANY. 

(—  Ind.  — ,  90  N.  JL  474.) 

Appeal  —  eminent  domain  ^  orenmllng 
objections  —  appointment  of  apprais- 
ers* 

1.  Appeal  from  an  order  overruling  ob- 
jections to  the  appointment  of  appraisers  in 
an  eminent  domain  proceeding  need  not  be 
taken  in  addition  to  that  from  the  order 
appointing  appraisers,  under  a  statute  pro- 
viding that,  if  the  objections  are  overruled, 
the  court  shall  appoint  appraisers,  and  al- 
low an  appeal  "from  such  interlocutory  or- 
der overruling  objections  and  appointing 
appraisers;"  but  the  appeal  from  the  ap- 
pointment of  the  appraisers  may  present  all 
prior  adverse  rulings  to  which  exceptions 
have  been  saved. 

Same  —  transcript  —  index  —  conrt   rule. 

2.  A  court  rule  requiring  an  index  to 
form  the  first  page  of  the  transcript  is  not 
violated  by  running  it  over  to  the  suc- 
ceeding pages. 

dminent  domain  —  gristmill. 

3.  The  operation  of  a  gristmill  under  the 
toll  system  is  a  public  use  in  aid  of  which 
the  legislature  may  authorize  an  exercise 
of  the  power  of  eminent  domain. 

donstltntion  —  readoptlon  —  prior  con- 
struction. 

4.  The  readoption  of  a  constitutional  pro- 
vision includes  a  judicial  construction 
^which  has  been  given  to  it. 

(January  14,  1910.) 

APPEAL  by  defendants  from  an  order  of 
the  Circuit  Court  for  La  Grange  Coun- 
ty appointing  appraisers  in  an  eminent  do- 
main proceeding  to  assess  damages  for  in- 
juries to  defendants'  lands  from  the  rais- 
ing of  a  milldam.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Miller,  Drake,  &  Hnbbell, 
with  Messrs.  Otis  li.  Ballon,  William 
H.  Bnff,  and  Francis  D.  Merritt,  for  ap- 
pellants: 

The  exercise  of  the  right  of  eminent  do- 
main is  limited  to  cases  in  which  the  public 
have   an   interest. 

Cody  T.  Rider,  8  Ky.  L.  Rep.  52,  1  S.  W. 
2;  2  Ballard,  Real  Prop.  §  197;  Paul  v.  De- 
troit, 32  Mich.  108. 

Note. —As  to  right  to  exercise  power  of 
eminent  domain  for  purposes  of  gristmill, 
see  note  to  Howard  Mills  Co.  v. 
Schwartz  Lumber  &  Coal  Co.  18  L.R.A. 
<K.S.)  350.  As  to  the  judicial  power  in 
general  over  the  right  of  eminent  domain, 
including  the  question  with  relation  to  mill- 
dam,  see  note  to  Grafton  v.  St.  Paul,  M. 
A  M.  R.  Co.  22  L.R.A.(N.S.)  40,  140. 
26  L.BJi.(N.S.) 


The  state  has  no  right  to  take  the  prop- 
erty of  one  citizen,  and  g^ve  it  to  another, 
whether  with  or  without  compensation. 

3  Washb.  Real  Prop.  539;  Tiedeman,  Pol. 
Power,  §  121b,  p.  390;  2  Ballard,  Real 
Prop.  §  197;  Taylor  v.  Porter,  4  Hill,  147, 
40  Am.  Dec.  274;  Wilkinson  v.  Leland,  2 
Pet.  658,  7  L.  ed.  553;  Hey  ward  v.  New 
York,  7  N.  Y.  324;  People  ex  rel.  Detroit 
&  H.  R.  Co.  V.  Salem,  20  Mich.  452,  4  Am. 
Rep.  400;  Cooley,  Const.  Lim.  6th  ed.  654. 

The  use  must  be  by  the  general  public 
of  the  locality,  and  not  by  particular  in- 
dividuals. 

McQuillen  v.  Hatton,  42  Ohio  St.  202; 
Ross  V.  Davis,  97  Ind.  79;  2  Ballard,  Real 
Prop.  §  197. 

Where  the  instrument  of  appropriation  to 
condemn  land  for  mill  purposes,  or  to  over- 
flow lands,  shows  on  its  face  that  the  peti- 
tioner has  no  right  to  maintain  the  pro- 
ceedings, it  is  error  for  the  court  to  appoint 
appraisers  to  assess  the  damages  to  be 
caused  by  such  appropriation. 

Great  Western  Natural  Gas  &  Oil  Co.  v. 
Hawkins,  30  Ind.  App.  557,  66  N.  E.  765. 

The  power  of  eminent  domain  cannot  be 
exercised  by  a  milling  company  to  take  the 
lands  of  others  for  overflowage  purposes, 
unless  the  petition  shows  the  company  is 
engaged  in  furnishing  flour  and  feed  for 
public  use. 

Ibid. 

Mr.  Ix>uls  B.  Ewbank,  with  Messrs. 
Thomas  R.  Marshall,  Hanan  &  Gan- 
iard,  and  Hlle  &  Baker,  for  appellee; 

The  only  issues  allowable  upon  the  pre- 
liminary hearing,  or  reviewable  in  an  ap- 
peal therefrom,  are  such  as  go  to  defeat  or 
abate  the  asserted  right  to  exercise  the 
power  of  eminent  domain. 

Smith  V.  Cleveland,  C.  C.  &  St.  L.  R,  Go. 
170  Ind.  382,  81  N.  E.  501;  Vandalia  Coal 
Co.  V.  Indianapolis  &  L.  R.  Co.  168  Ind. 
144,  79  N.  E.  1082;  Morrison  v.  Indianapolis 
&  W.  R.  Co.  166  Ind.  611,  76  N.  E.  961,  9 
A.  &  £.  Ann.  Cas.  587;  Westport  Stone  Co. 
V.  Thomas,  170  Ind.  91,  83  N.  E.  617. 

Where  the  use  is  public  in  its  nature,  the 
question  as  to  the  necessity  for  taking  par- 
ticular tracts  or  items  of  private  property 
in  a  particular  instance,  by  virtue  of  the 
power  of  eminent  domain,  is  for  the  legis- 
lature. 

Vandalia  Coal  Co.  v.  Indianapolis  &  L. 
R.  Co.  supra;  Speck  v.  Kenoyer,  164  Ind. 
431,  73  N.  E.  896;  Waterworks  Co.  v.  Burk- 
hart,  41  Ind.  364. 

The  courts  must  determine  whether  a 
particular  use  is  a  public  use,  but  they  will 
not  decline  to  acknowledge  an  evident  pub- 
lic use  to  be  such  merely  because  of  an 
incidental  private  advantage. 

Mull  V.  Indianapolis  &  C.  Traction  Co.. 
39 
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169  Ind.  214,  81  N.  E.  657;  Richland  School 
Twp.  V.  Overmyer,  164  Ind.  382,  73  N.  E. 
811. 

It  is  not  necessary,  in  order  that  the  use 
may  be  regarded  as  public,  that  the  whole 
community,  or  any  large  portion  of  it,  may 
participate  in  it.  If  the  use  be  of  public 
benefit,  the  fact  that  some  individuals  may 
be  specially  benefited  above  others  afifected 
by  it  will  not  deprive  it  of  its  public  char- 
acter. 

Ross  v.  Davis,  97  Ind.  79;  Poundstone  v. 
Baldwin,  145  Ind.  142,  44  N.  E.  191;  Mull 
Y.   Indianapolis    &   0.   Traction   Co.   supra. 

There  is  a  strong  presumption  in  favor  of 
the  public  character  of  a  use  which  has  been 
declared  to  te  public  by  the  legislature. 

Rensselaer  y.  Leopold,  106  Ind.  29,  5  N. 
E.  761;  Heick  v.  Voight,  110  Ind.  279,.  11 
N.  E.  306;  Mull  v.  Indianapolis  &  C.  Trac- 
tion Co.  supra;  Mills,  Em.  Dom.  §  10;  1 
Lewis,  Em.  Dom.  §§  158,  163,  170,  172. 

Taking  property  for  a  dam  or  pond  for  a 
water-power  mill  is  taking  for  a  public  use. 

Kepley  v.  Taylor,  1  Blackf.  492;  Hankins 
V.  Lawrence,  8  Blackf.  268;  Chapman  y. 
Groves,  8  Blackf.  308;  Peck  v.  Van  Rensse- 
laer, 8  Blackf.  312;  Summy  v.  Mulford,  5 
Blackf.  202;  Smith  y.  Olmstead,  5  Blackf. 
37;  Honenstine  v.  Vaughan,  7  Blackf.  520; 
Wood  y.  Wilson,  12  Ind.  057 ;  Stoy  v.  Indi- 
ana Hydraulic  Power  Co.  166  Ind.  316,  76 
N.  E.  1057 ;  Gillespie  v.  State,  168  Ind.  298, 
80  N.  E.  829;  Anderson  v.  Kerns  Draining 
Co.  14  Ind.  199,  77  Am.  Dec.  63;  Wright  v. 
Pugh,  16  Ind.  106;  Lane  v.  Miller,  17  Ind. 
58;  Snowden  v.  Wilas,  19  Ind.  10,  81  Am. 
Dec.  370;  Lane  v.  Miller,  22  Ind.  104;  Miller 
y.  Stowman,  26  Ind.  143;  Larsh  v.  Test,  48 
Ind.  130,  76  Ind.  452,  98  Ind.  301;  Ogle  v. 
Dill,  65  Ind.  130,  61  Ind.  438;  Bristol  Hy- 
draulic Co.  V.  Boyer,  67  Ind.  236;  Great 
Western  Natural  Gas  &  Oil  Co.  v.  Hawkins, 
30  Ind.  App.  557,  66  N.  E.  765;  Indiana 
Power  Co.  v.  St.  Joseph  &  E.  Power  Co.  159 
Ind.  42,  63  N.  E.  304,  64  N.  E.  468;  Lewis, 
Em.  Dom.  §  181;  Head  v.  Amoskeag  Mfg. 
Co.  113  U.  S.  9,  28  L.  ed.  889,  5  Sup.  Ct. 
Rep.  441. 

Montgomery,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  an  interlocutory 
order  appointing  appraisers  to  assess  the 
damages  resulting  to  appellants'  lands  from 
the  raising  of  a  milldam.  The  complaint 
alleged  substantially  the  following  facts: 
That  appellee  is  a  corporation  organized 
and  doing  business  under  and  by  virtue  of 
the  laws  of  Indiana,  and  the  owner  of  a 
22-acre  tract  of  land  in  La  (>range  county, 
particularly  described,  with  the  privilege  of 
erecting  a  dam  3  feet  high,  and  the  right 
to  use  and  overflow  water  on  certain  lands 
80  L.R.A.(N.S.) 


as  a  tailrace,  all  of  which  is  known  as  the 
Star  Mill  property,  and  is  -situate  on  the 
banks  of  a  permanent  water  course  known 
as  "Fawn  river."  That  appellee  was  or- 
ganized as  a  corporation,  among  other  pur- 
poses named,  to  grind  and  manufacture  all 
kinds  of  flour,  meal,  and  feed  from  grain, 
''upon  and  by  what  is  commonly  known  as 
the  *toll  system;*"  and  is  the  owner  of  a 
flour  and  feed  mill  situate  upon  the  prem- 
ises described  and  on  the  bank  of  said 
stream.  That  this  mill  is  equipped  with 
water  turbines  and  appliances  for  operating 
the  same  by  water  power  to  be  derived 
from  said  water  course,  and  is  not  equipped 
for  operation  by  any  other  power.  That 
the  tailrace  described  has  for  a  number  of 
years  been  dug  and  dredged  out,  so  that 
with  a  dam  so  erected  as  to  furnish  a  head 
of  water  at  its  turbines,  7  feet  and  6 
inches  in  depth,  the  mill  could  be  contin- 
uously operated,  and  without  such  a  head 
of  water  the  mill  cannot  be  continuously 
operated.  That,  in  order  to  operate  said 
mill,  it  is  necessary  to  construct  a  dam  at 
the  place  where  the  present  dam  now  is  on 
appellee's  premises,  and  across  said  river, 
to  furnish  a  head  of  water  at  the  present 
turbines  of  said  mill,  7  feet  and  6  inches  in 
depth.  That,  to  secure  such  depth  of  water 
at  the  turbines,  it  is  necessary  to  construct 
a  dam  across  Fawn  river  of  the  height  par- 
ticularly described,  whereby,  and  in  no  other 
way,  appellee  can  continuously  operate  said 
mill.  That  appellee  is  one  of  the  corpora- 
tions which,  under  the  laws  of  this  state, 
has  the  right  to  exercise  the  power  of  emi- 
nent domain,  and  has  entered  upon  appel- 
lants' lands  for  the  purpose  of  examining 
and  surveying  the  property  and  rights 
sought  to  be  appropriated,  and  has  made  an 
eff'ort  to  purchase,  for  the  use  described, 
such  lands,  easements,  and  other  interests, 
but  has  not  agreed,  and  has  been  unable  to 
agree,  with  appellants  as  to  the  damages 
that  would  result  to  their  lands  and  to 
them  from  the  construction  of  said  dam. 
That  the  use  which  appellee  intends  to 
make  of  the  property  and  rights  to  be  ap- 
propriated is  to  overflow  said  lands  by 
means  of  the  dam,  so  as  to  furnish  a  depth 
of  7  feet  and  6  inches  of  water  at  the 
existing  turbines  of  said  mill,  which  are 
now  set  in  concrete.  That  appellee  seeks  to 
take  the  following  real  estate,  situate  in 
La  Grange  county,  Indiana,  owned  by  ap- 
pellants, particularly  described.  That  ap- 
pellee intends  and  proposes  to  use  the  lands 
described  as  sought  to  be  taken,  for  the 
purpose  of  overflowage;  and  that  appellee 
has  been  unable  to  agree  with  any  of  ap- 
pellants for  the  purchase  of  such  lands  and 
the  right  of  overflow  the  same.  .The  sev- 
eral appellants  ^ed  numerous  objections  to 
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the  complaint,   which  were   overruled   and 
exceptions  thereto  properly  saved. 

The  principal  controversy  is  presented  by 
the  assignment  that  the  court  erred  in  over- 
ruling appellants'  fourth  objection,  which 
alleges  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion for  the  appropriation  of  the  lands 
described.  Appellees  have  on  file  a  motion 
to  dismiss  this  appeal  for  the  reason  (1) 
that  no  appeal  was  taken  from  the  order 
overruling  appellants'  objections,  but  only 
from  the  order  appointing  appraisers;  and 
(2)  that  appellants  have  not  complied  with 
rule  3  of  this  court,  relating  to  an  index  to 
the  transcript.  The  statute,  after  providing 
for  the  filing  of  objections  by  defendants 
in  condemnation  proceedings,  prescribes  that, 
"if  such  objections  are  overruled,  the  court 
or  judge  shall  appoint  appraisers  as  provided 
for  in  this  act;  and,  from  such  interlocutory 
order  overruling  such  objections  and  ap- 
pointing appraisers,  such  defendants,  or 
any  of  them,  may  appeal."  Burns^s  Anno. 
Stat.  1908,  §  933.  The  statute  commands 
the  court,  upon  the  overruling  of  objections, 
to  appoint  appraisers,  as  provided  for  in  the 
act;  that  is,  provided  he  is  "satisfied  of  the 
regularity  of  the  proceedings,  and  the  right 
of  the  plaintiff  to  exercise  the  power  of 
eminent  domain  for  the  use  sought." 
Burns's  Anno.  Stat.  1908,  §  932.  No  ap- 
peal is  authorized  from  the  mere  overruling 
of  objections  to  the  complaint,  since  such 
ruling  might  become  harmless,  if,  for  any 
reason,  the  court  should  refuse  the  appoint- 
ment of  appraisers.  The  appointment  of 
appraisers  is  the  efficient  act  which  adjudi- 
cates finally  the  regularity  of  the  prior 
proceedings,  and  the  power  and  right  of  the 
plaintiff  to  make  the  proposed  appropria- 
tion of  property.  It  is  not  necessary  that 
an  appeal  be  formally  prayed  both  from 
the  overruling  of  objections  and  the  appoint- 
ment of  appraisers,  but  an  interlocutory 
appeal  taken  from  the  order  appointing 
appraisers  may  include,  and  present  for  de- 
cision, all  prior  adverse  rulings  to  which  ex- 
ceptions have  been  duly  saved  by  the  ap- 
pellants. 

Appellants  have  prepared  a  full  index  to 
the  record,  which  constitutes  the  first  four 
pages  of  the  transcript,  and  appellee  insists 
that  this  is  not  in  compliance  with  rule  3 
of  this  court  (65  N.  E.  iv.),  which  requires 
the  preparation  of  an  index  "to  form  the 
first  page  of  the  transcript."  The  plain  pur- 
pose of  this  rule  is  to  require  the  prepara- 
tion of  an  adequate  index,  and  to  fix  its 
position  with  reference  to  the  other  parts  of 
the  record,  to  facilitate  the  work  of  the 
court.  The  objection  to  the  index  in  this  | 
caae  is  excessively  critical  and  without  mer- 
it. The  designation  of  a  place  for  the 
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index  is  in  its  nature  directory,  and  non- 
compliance therewith  would  vest  no  sub- 
stantive right  in  the  adverse  party.  Other 
objections  to  the  record  have  been  removed 
by  the  return  to  a  writ  of  certiorari,  and 
the  motion  to  dismiss  the  appeal  is  over- 
ruled. The  complaint  contains  all  the  for- 
mal averments  required  by  the  statute 
prescribing  the  practice  in  condemnation 
proceedings,  and  must  be  held  sufficient  in 
this  respect.  Acts  1905,  chap.  48,  §  2,  p.  60 
(Burns's  Anno.  Stat.  1908,  ^  930)  Vandalia 
Coal  Go.  V.  Indianapolis  &  L.  R.  Co.  168 
Ind.  144,  79  N.  £.  1082;  Southern  Indiana 
R.  Co.  V.  Indianapolis  &  L.  R.  Co.  168  Ind. 
360,  13  L.R.A.(N.S.)  197,  81  N.  E.  65. 

Appellants'  paramount  contention  is  that 
appellee  is  not  vested  with  the  power  of 
eminent  domain,  and  cannot  appropriate  the 
rights  described  for  the  purpose  declared, 
because  the  same  is  not  a  public  use.  The 
statutory  authority  for  the  proceeding  upon 
which  appellee  relies  reads  as  follows:  "A 
writ  of  assessment  of  damages  may  be  had 
by  application  to  the  circuit  or  other  proper 
court  of  the  county  where  the  damages  to 
be  assessed  may  be  occasioned,  imder  the 
regulations  and  in  the  cases  following: 
First.  By  any  person  owning  the  land  on 
one  side  of  a  water  course  upon  which  he 
desires  to  erect  a  mill  or  other  machinery 
to  be  propelled  by  water.  .  .  .  Third. 
To  assess  the  probable  amount  of  damages 
to  the  lands,  creek,  or  spring  of  another,  or 
the  improvements  thereon,  by  the  overflow 
of  water  or  otherwise,  which  may  be  occa- 
sioned by  any  milldam  already  erected  or 
proposed  to  be  erected."  Burns's  Anno. 
Stat.  1908,  §  927.  This  statute  is  found  in 
the  Revision  of  1852  (2  Rev.  Stat.  1852, 
§  684,  p.  188),  and  has  been  held  to  apply  to 
mills  already  constructed  as  well  as  to  those 
to  be  erected,  and  to  authorize  the  writ  of 
assessmeiit  of  damages  in  every  case,  with- 
out exception,  where  the  mill  has  been 
erected  prior  to  an  assessment.  Burns's 
Anno.  Stat.  1901,  §  911;  Wright  v.  Pugh, 
16  Ind.  106.  The  allegations  of  the  com- 
plaint bring  appellee  within  the  provisions 
of  the  statute  conferring  the  power  of  emi- 
nent domain  to  acquire  such  easements  as 
are  sought  to  be  taken  by  this  proceeding. 
The  remaining  question,  then,  is  whether 
the  proposed  use  for  which  the  rights  de- 
scribed are  to  be  taken  is  a  public  one. 

The  question  whether  a  particular  use  is 
public  or  private  is  a  judicial  question,  and 
must  be  determined  by  the  courts.  A  pre- 
sumption exists  in  favor  of  the  public  char- 
acter of  a  use  declared  by  the  legislaturo 
to  be  public,  but  it  is  not  conclusive  upon 
the  courts.  Rensselaer  v.  Leopold,  106  Ind. 
29,  32,  5  N.  E.  761;  Heick  v.  Voight,  110 
Ind.  279,  285,  11  N,  E.  306;  Mull  v,  Ju- 
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dianapolis  &  C.  Traction  Co.  169  Ind.  214, 
220,  81  N.  E.  657;  Mills,  Em.  Dom.  §  10; 
1  Lewis,  Em.  Dom.  §§  158,  163,  170,  172. 
It  is  not  necessary,  to  make  a  use  public 
in  the  sense  in  which  that  term  is  used  in 
this  connection,  that  the  whole  community, 
or  any  large  portion  thereof,  may  actually 
participate  in  it,  but  only  that  a  right  to 
its  enjoyments  exists  in  the  general  public. 
If  a  use  is  public  in  this  sense,  the  courts 
will  not  be  justified  in  refusing  to  acknowl- 
edge and  sanction  such  public  use  merely 
because  of  an  incidental  private  advantage. 
Mull  V.  Indianapolis  &  C.  Traction  Co.  su- 
pra; Richland  School  Twp.  v.  Overmyer,  164 
Ind.  382,  387,  73  N.  E.  811;  Ross  v.  Davis, 
97  Ind.  79,  83.  An  early  territorial  law 
prescribed  the  toll  to  be  taken  by  water, 
wind,  and  horse  power  gristmills;  made  the 
owners  of  mills  accountable  for  the  safe- 
keeping of  all  grain  received  to  be  ground, 
and  for  the  bags  duly  marked  containing 
the  same;  required  sealed  measures  to  be 
kept,  and  the  grinding  to  be  done  in  turn; 
and  authorized  the  owners  of  water  mills  to 
obtain  a  writ  of  ad  quod  damnum  to  deter- 
mine the  damages  to  others  occasioned  by 
overflowing  waters  from  the  dam,  among 
other  things.  Laws  of  Indiana  Territory 
1807,  pp.  182-199.  A  subsequent  general  as- 
sembly passed  an  act  supplementary  to  the 
statute  mentioned  above,  respecting  grist- 
mills and  millers,  in  which  it  was  formally 
declared:  "That  every  water  gristmill  al- 
ready built,  or  which  shall  hereafter  be  built, 
that  hath  or  shall  at  any  time  grind  for  toll, 
shall  be  held  and  deemed,  and  is  hereby  de- 
clared, to  be  a  public  mill."  Acts  1810, 
pp.  71,  72.  The  Constitution  of  1816  fol- 
lowed, in  which  it  was  provided:  "That  no 
man's  particular  services  shall  be  demanded, 
or  property  taken  or  applied  to  public  use, 
without  the  consent  of  his  representatives, 
or  without  a  just  compensation  made  there- 
for." Const.  1816,  art.  1,  §  7;  Acts  1817, 
p.  4.  The  first  general  assembly  after  the 
organization  of  the  state  passed  another 
supplementary  act  authorizing  the  writ  of 
ad  quod  damnum  to  acquire  ground  for  a 
mill  race  or  canal.  Acts  1817,  p.  169L.  The 
next  session  of  the  general  assembly  passed 
an  act  regulating  gristmills  and  millers,  and 
repealing  all  former  laws  except  so  much 
thereof  as  allowed  and  regulated  writs  of 
ad  quod  damnum.     Acts  1818,  p.  317. 

In  the  case  of  Kepley  v.  Taylor,  1  Blackf. 
492,  494,  decided  at  the  November  term, 
1819,  in  discussing  the  purpose  and  intention 
of  the  legislature  and  reasons  for  allow- 
ing the  writ  of  ad  quod  damnum,  under  the 
act  of  1807,  Justice  Blackford  said:  "The 
important  advantage  of  mills  to  the  inhabi- 
tants of  the  country  in  general  is  too  ob- 
vious to  require  any  elucidation.  •  •  • 
26  L.R.A.(N.S.) 


Few  sites  are  to  be  found  where  a  mill  can 
be  erected  without  so  raising  the  water  as 
more  or  less  to  affect  the  property  of  other 
persons  besides  the  owner  of  the  mill.  If 
no  remedy  was  provided  for  this  incon- 
venience, the  consequence  would  be  that 
every  person  whose  land  was  in  any  degree 
injured  would  be  entitled  to  an  action  for 
the  damage  sustained,  and,  being  once  en- 
titled to  recover,  he  would  be  entitled  to 
recover  again  and  again  for  every  continu- 
ance of  the  injury,  as  long  as  the  dam  would 
remain.  In  this  situation  of  things,  no  man 
would  build  a  mill,  unless  he  was  able  to 
first  purchase  all  the  lands  contiguous  to, 
or  that  would  be  in  any  degree  injured  by, 
the  dam.  ...  It  has  been  deemed  good 
policy  in  most  of  the  states,  for  public  bene- 
fit, to  grant  certain  privileges  to  such  per- 
sons as  wish  to  build  mills,  and  at  the  same 
time  to  impose  upon  them  certain  restraints 
consistent  with  the  general  good." 

The  general  assembly  of  1823-24  re-enact- 
ed the  statute  of  1807  granting  the  writ  of 
ad  quod  damnum  (Rev.  Stat.  1824,  p.  426) ; 
and  also  passed  a  new  act  regulating  grist- 
mills and  millers  (Rev.  Stat.  1824,  p.  267). 
The  ad  quod  damnum  statute  was  carried 
forward  into  the  Revisions  of  1831  and  1838 
(Rev.  Stat.  1831,  p.  65;  Rev.  Stat.  1838, 
p.  59).  A  new  regulative  act  with  some 
additions  was  passed  in  1831  (Rev.  Stat. 
1831,  p.  373),  and  carried  forward  into  the 
Revision  of  1838  (Rev.  Stat.  1838,  p.  415). 
These  statutes  were  again  revised  and  elab- 
orated in  1843  (Rev.  Stat.  1843,  pp.  408, 
944). 

In  1846  the  constitutional  validity  of 
these  statutes  was  under  consideration  by 
this  court,  and  in  that  connection  the  court, 
by  Justice  Blackford,  said:  "The  Constitu- 
tion says  that  no  man's  property  shall  be 
taken  or  applied  to  public  use,  without  a 
just  compensation  being  made  therefor. 
Art.  1,  §  7.  Since  the  commencement  of  our 
state  government,  we  have  always  had  stat- 
utes authorizing  writs  of  ad  quod  damnum. 
By  virtue  of  such  writs,  persons  are  enabled 
to  procure  the  land  of  others  necessary  for 
the  abutment  of  dams  for  gristmills,  with- 
out the  owners'  consent,  by  making  compen- 
sation. These  statutes  are  supported  on  the 
ground  of  the  benefit  of  such  mills  to  the 
public.  This  court  has  repeatedly,  and  we 
have  no  doubt  correctly,  recognized  these 
statutes  as  valid."  Hankins  t.  Lawrence,  8 
Blackf.  266,  268. 

The  constitutional  convention  of  1851  re- 
adopted  in  substance  §  7,  art.  1,  of  the  Con- 
stitution of  1816.  Const,  art.  1,  §  21 
(Burns's  Anno.  Stat.  1908,  §  66).  This 
provision  of  the  former  Constitution  having 
been  considered  and  construed  by  the  court, 
and  adjudged  to  authorize  lands  to  be  con- 
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demned  for  the  construction   of  mills  and 
milldams,  §  21  of  article  1  of  the  present 
Constitution  became,  upon  its  adoption,  and 
is,  indelibly  impressed  with  that  construe 
tion.    Stoy  v.  Indiana  Hydraulic  Power  Co. 
166  Ind.  316,  320,  76  N.  E.  1057;  Gillespie 
▼.  State,  168  Ind.  298,  310,  311,  80  N.  E. 
829.    The  first  general  assembly  convened 
under  the  new  Constitution  passed  an  act 
by  which  the  name  of  the  writ  was  changed 
from  ad  quod  damnum  to  a  writ  of  assess- 
ment of  damages,  and  its  issuance  was  au- 
thorized   for   the   same   purposes   as   those 
named    in    former   statutes.     2   Rev.    Stat. 
1852,  p.  188.     The  statute  of  1852  author- 
izing the  issuance  of  writs  for  the  assess- 
ment  of  damages   for  certain   purposes   in 
connection   with   the   erection   of   milldams 
has   remained   in   force   without  alteration 
until  the  present  time.    Burns^s  Anno.  Stat. 
1908,  §  927.    Since  the  adoption  of  the  pres- 
ent Constitution,  the  validity  of  this  grant 
of  power  has  been  either  expressly  affirmed 
or  tacitly  recognized  in  many  decisions  of 
this  court.    Anderson  v.  Kerns  Draining  Co. 
14  Ind.  199,  202,  77  Am.  Dec.  63 ;  Wright  v. 
Pugh,  16  Ind.  106;  Lane  v.  Miller,  17  Ind. 
58,  61;   Snowden  v.  Wilas,  19  Ind.  10,  15, 
81  Am.  Dec.  370;   Lane  v.  Miller,  22  Ind. 
104;  Miller  v.  Stowman,  26  Ind.  143;  Larsh 
V.  Test,  48  Ind.  130;  Ogle  v.  Dill,  61  Ind. 
438;  Bristol  Hydraulic  Co.  v.  Boyer,  67  Ind. 
236;  Test  v.  Larsh,  76  Ind.  452. 

The  statute  of  1861  (1  Rev.  Stat.  1852, 
chap.  71,  p.  372)  regulating  the  toll  which 
may  be  charged  by  water  gristmills,  making 
the  owner  of  every  mill  liable  for  the  value 
of  all  grain  deposited  at  his  mill  and  for 
the  bag  or  cask  containing  such  grain,  re- 
quiring grinding  to  be  done  in  turn,  com- 
pelling the  miller  to  carry  into  and  out  of 
his  mill,  load  and  unload,  on  demand,  grain 
brought  to  be  ground,  and  to  post  rates  of 
toll,  has  also  remained  in  force  continuously 
up  to  the  present  time.  Burns's  Anno.  Stat. 
1908,  §§  8565-8568. 

The  act  of  1905  (Acts  1905,  chap.  48, 
§§  929  et  seq.  p.  59;  Bums's  Anno.  Stat. 
1908)  provides  that  any  person,  corporation, 
or  other  body  having  the  right  to  exercise 
the  power  of  eminent  domain  for  any  public 
use,  under  any  statute  existing  or  hereafter 
passed,  may  do  so  by  conforming  to  the  uni- 
form procedure  prescribed  by  that  act.  It 
is  thus  made  plain  that  the  proprietors  of 
water  gristmills  within  the  territory  com- 
prising this  state,  for  more  than  100  years 
have  had,  and  still  have,  express  statutory 
authority  to  exercise  the  power  of  eminent 
domain  for  the  purposes  declared  in  appel- 
lee's complaint.  The  public  character  of 
such  use  haa  been  declared  by  legislative 
enactment,  adjudged  by  this  court,  and 
tacitly  acknowledged^  in  the  Constitution, 
26  LJLA.(N.S.) 


and  at  no  time  authoritatively  denied  or 
cjuestioned.    It  is  within  the  common  knowl- 
edge of  the  members  of  this  court,  as  well 
as  of  other  men,  that  the  public  is  not  now 
so  vitally  dependent  upon  the  operation  of 
water  gristmills  as  it  was  in  earlier  times; 
but  such  of  these  mills  as  continue  in  exist' 
once   are   quasi   public   institutions,   are   in 
the  enjoyment  and  exercise  of  a  public  fran- 
chise, and  remain  subject  to  the  regulating 
police  power  of  the  state.     The  complaint 
in  this  case  avers  that  appellee  was  incor- 
porated to  conduct  a  milling  business  on  the 
toll  system,  that  it  is  the  owner  of  a  water 
gristmill  with  a  right  to  maintain  a  3-foot 
dam,  and  it  is  therefore  required  to  perform 
its  duties  to  the  public  in  accordance  with 
the  statutory  provisions  regulating  its  busi- 
ness   operations.     It   is   not   necessary,   to 
make   a   use   public,   that   the    whole   com- 
munity,  or  any  great  portion  of   it,  may 
actually  participate  in  or  enjoy  such   use, 
but  only  that  the  general  public  or  a  con- 
siderable portion  thereof  have  the  right  to 
avail  themselves  of  the  use.     It  is  within 
the  province  of  the  legislature  to  revoke  or 
repeal  the  authority  granted  to  the  owners 
of   water  mills,   to   exercise   the   power   of 
eminent  domain,  whenever,  in  the  judgment 
of  that  department,  the  public  convenience 
no  longer  requires  or  justifies  the  continu- 
ance of  such  power;  but,  until  such  legisla- 
tive action  shall  be  taken,  we  cannot,  in 
view  of  the  long  and  well-settled  policy  of 
this  state,  declare  that  such  use  is  not  of  a 
public  character  within  the  meaning  of  our 
Constitution.    This  holding  is  in  accord  with 
the    decisions    in    other    states    less   firmly 
bound  by  the  past  than  are  we  on  this  ques- 
tion.    In  the  case  of  Harding  v.  Funk,  8 
Kan.  315,  324,  Valentine,  J.,  said:     "It  is 
not  necessary  for  us  to  say  what  would  be 
our  decision  upon  this  question  if  the  same 
was  a  new  question  in  this  country.    But  it 
is  not  a  new  question.    It  has  been  long  and 
well  settled  by  legislative,  executive,  and  ju- 
dicial construction,  practice,  and  usage;  and 
we  are  not  now  at  liberty  to  depart  from 
such  construction,  practice,  and  usage."    Ve- 
nard    v.    Cross,    8    Kan.    248;    Bumham   v. 
Thompson,  35  Iowa,  421;  Jordan  v.  Wood- 
ward, 40  Me.  317;  Ingram  v.  Maine  Water 
Co.  98  Me.  566,  57  Atl.  893;  Miller  v.  Troost, 
14  Minn.  365,  Gil.  282;   Traver  v.  Merrick 
County,  14  Neb.  327,  45  Am.  Rep.  Ill,  15 
N.  W.  690.     See  note  to  Henderson  v.  Lex- 
ington,   22    L.R.A.(N.S.)     140.     It    follows 
that  the  court  did  not  err  in  overruling  ap- 
pellants' fourth  objection  to  the  complaint. 
It  is  further  contended  that  the  evidence 
was  insufficient  to  justify  the  appointment 
of  appraisers.    The  material  facts  alleged  in 
the  complaint  were  fairly  established,  and 
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no  error  was  committed  by  this  action  of 
the  court. 

No   error   appearing   in   the   record^   the 
judgment  is  affirmed. 


PENNSYLVANIA    SUPRE»iB    COURT. 

WILLIAM  BARNSDALL,  JR.,  Appt., 

V. 

BRADFORD  GAS  COMPANY. 
(225  Pa.  338,  74  Atl.  207.) 

Oil  lease  —  transfer  of  title. 

1.  The  title  to  the  minerals  is  conferred 
by  an  instrument  by  which  one  grants,  de- 
mises, leases,  and  lets  to  another  for  a 
term  of  years  a  certain  tract  of  land  for 
the  sole  and  only  purpose  of  mining  and 
operating  for  oil,  gas,  and  other  minerals. 

Ejectment  —  right  of  lessee. 

2.  An  instrument  by  which  one  grants, 
demises,  leases,  and  lets  to  another  a  cer- 
tain tract  of  land  for  a  term  of  years  for 
the  sole  and  only  purpose  of  mining  and 
operating  for  oil,  gas,  and  other  minerals, 
confers  an  estate  in  the  land  which  may  be 
protected  against  one  claiming  a  title  para- 
mount to  that  of  the  lessor  by  ejectment, 
although  the  lessee  has  never  been  in  pos- 
session. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Pot- 
ter County  in  defendant's  favor  non  o6- 
stante  veredicto  in  an  action  brought  to  re- 
cover possession  of  certain  land  to  which 
plaintiff  alleges  title  by  virtue  of  a  mining 
lease.     Reversed. 

The  facts  are  stated  in  the.  opinion. 

Messrs.  W.  I.  liewls,  W.  F.  DuBols, 
Archibald  F.  Jones,  and  R.  R.  Ijewis 
for  appellant. 

Messrs.  W.  E.  Burdick,  W.  K.  Swet- 
land,  and  A,  S.  Heck,  for  appellee: 

An  instrument  which  grants,  demises, 
leases,  and  lets  to  the  grantee  named  there- 
in  land,  for  the  sole  and  only  purpose  of 
mining  and  operating  for  oil  and  gas  for  a 
period  of  ten  years  or  as  much  longer  as 
the  premises  are  operated  for  oil  or  gas,  or 
rent  paid  for  failure  so  to  do,  creates  a 
license,  and  not  a  lease  for  a  term  of  years, 
and  an  action  of  ejectment  for  the  recovery 
of  the  premises  cannot  be  maintained  before 
entry. 

Funk  V.  Haldeman,  53  Pa.  229;  Dark  v. 
Johnston,  55  Pa.  164,  93  Am.  Dec.  732 ; 
Union  Petroleum  Co.  v.  B liven  Petroleum 
Co.  72  Pa.  173;  Thompson's  Appeal,  101  Pa. 
225;  Hancock  v.  McAvoy,  151  Pa.  465,  18 
L.R.A.  781,  31  Am.  St.Rep.  774,  25  AtL 
47;  Hicks  v.  American  Natural  Gas  Co. 
207   Pa.    577,   65   L.R.A.   209,   57   Atl.   55; 


Note.  —  When  Instrument  {treating  right 
in  minerals  in  land  is  to  he  regarded 
as  a  lease  as  distinguished  from  a  li- 
cense. 

The  earlier  cases  on  this  question  are 
gathered  in  a  note  to  Hey  wood  v.  Fulmer,  18 
L.R.A.  492.  Aside  from  that  note  there  are 
also  a  number  of  cases  sufficiently  set  out  in 
Babnsdall  v.  Bbadfobd  Gas  Co.  This  note 
therefore  includes  only  those  cases  decided 
since  the  date  of  the  earlier  note  and  which 
are  not  set  out  in  the  Babnsdall  Casic  It 
is  only  due  to  say,  however,  that  owing  to 
the  variety  of  ways  in  which  the  question 
here  annotated  may  arise,  and  to  the  often 
loose  use  by  the  courts  of  the  words  "li- 
cense" and  "lease,"  it  is  practically  impos- 
sible to  make  this  note  exhaustive.  The  dif- 
ficulty is  further  accentuated  by  the  fact 
that  often  an  instrument  with  respect  to 
mineral  rights  has  been  termed  a  "license" 
or  "lease"  or  "incorporeal  hereditament'* 
without  distinguishing  it  from  the  other  in- 
struments. And  it  should  be  noted  that  no 
effort  has  been  made  to  include  all  the  cases 
of  this  latter  class. 

While  the  definitions  of  a  "lease"  and  a 
"license"  as  given  in  the  text-books  and  re- 
ports show  a  clear  and  indubitable  distinc- 
tion between  the  two,  it  is  safe  to  say  that 
a  license  often  simulates  a  lease  so  closely 
that  it  is  difiicult  to  determine  when  the 
border  line  has  been  transcended,  and  wheth- 
er a  particular  instrument  is  in  reality  a 
26  L.R.A.{N.S.) 


lease  or  a  license.  This  difficulty  is  not 
lessened  by  the  fact  that  there  seems  to  be 
no  common  test  applicable  to  all  cases,  the 
courts  seemingly  being  content  in  the  ma- 
jority of  instances  to  determine  the  nature 
of  the  particular  instrument  under  consid- 
eration. 

Thus,  in  Malcomson  v.  Wappoo  Mills, 
85  Fed.  907,  a  case  arising  in  South  Caro- 
lina, following  Massot  v.  Moses,  3  S.  C. 
181,  16  Am.  Rep.  697,  an  instrument  which 
conveyed  to  the  grantee  the  "exclusive  right 
to  enter  upon  lands,"  and  "to  dig  and  mine 
phosphate  rock  and  other  minerals  to  any 
extent  he  may  require,  and  carry  away  and 
sell  for  his  own  use,"  for  a  term  of  years, 
on  a  certain  royalty,  was  held  to  be  a 
lease,  and  not  a  license  to  mine.  The  court 
said:  "If  tliis  deed  is  examined,  it  will  be 
seen  that  it  pives  to  Pinckney  the  exclusive 
right  to  mine  pliosphate  rock,  as  well  as  the 
possession.  It  gives  him  the  exclusive  right 
to  enter  upon  all  the  lands  of  the  grantor, 
and  dig  and  mine  upon  the  same  for  phos- 
phate rock  and  other  minerals,  to  any  extent 
he  may  require,  and  carry  away  and  sell 
the  same  for  his  own  use.  It,  "in  express 
terms,  deprives  Lewis,  the  owner,  of  mining 
the  lands,  so  long  as  Pinckney  is  mining 
there,  although  he  could  use  them  for  pur- 
poses other  than  mining.  The  lessee  must 
mine  a  minimum  of  20,000  tons  p«r  year. 
He  must  pay  all  taxes  on  the  'demised  prem- 
ises.* He  covenants  to  pay  the  rent  or  roy- 
alty and  taxes.     Under  certain  circumstan* 
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Kelly  V.  Keys,  213  Pa.  295,  110  Am.  St. 
Rep.  547,  62  Atl.  911;  Sennett  v.  Bucher,  3 
Penr.  &  W.  392;  WilliamB  v.  Downing,  18 
Pa.  63;  Carnegie  Natural  Gas  Co.  v.  Phila- 
delphia Co.  168  Pa.  327,  27  Atl.  051 ;  Wat- 
son Y.  Hue,  9  Pa.  Dist.  R.  519. 

Mestrezat,  J.,  delivered  the  opinion  of 
the  court: 

.  We  think  the  learned  court  below  was  in 
error  in  setting  aside  the  verdict  and  enter- 
ing judgment  non  obstante  veredicto  for  th'3 
defendant.  The  prtecipe  and  writ  show  this 
case  to  be  ejectment  for  the  recovery  of 
100  acres  of  land  in  Hebron  township.  Pot- 
ter county.  The  parties  claim  through  a 
common  source  of  title.  The  plaintiff's  title 
rests  upon  what  is  known  as  a  gas  and  oil 


lease,  dated  November  8,  1906,  the  material 
portions  of  which  are  as  follows:  "The  said 
party  of  the  first  part,  for  and  in  considera- 
tion of  the  sum  of  one  dollar,  .  .  .  and 
with  the  covenants  and  agreements  herein- 
after given  on  the  part  of  the  party  of  the  . 
second  part,  .  .  .  has  granted,  demised, 
leased,  and  let,  and  by  these  presents  do 
grant,  demise,  lease,  and  let  unto  the  said 
party  of  the  second  part,  .  .  .  for  the 
sole  and  only  purpose  of  mining  and  operat- 
ing for  oil,  gas,  and  other  minerals  and  of 
laying  pipe  lines  and  of  building  tanks,  star 
tions,  and  structures  thereon  to  take  care 
of  the  said  products,  all  that  certain  tract 
of  land  .  .  .  containing  100  acres,  more 
or  less.  .  .  ."  The  lease  was  to  remain 
in  force  for  a  term  of  ten  years,  and  as 


ces, — a  very  low  price  of  rock, — ^he  can  cease 
mining,  and  can  either  remain  in  possession 
until  prices  shall  arise,  or  he  may  surren- 
der the  possession  to  his  lessor,  who  also 
has  the  right,  on  failure  of  the  lessee,  to  per- 
form the  covenants  of  the  lease,  'without 
further  notice  or  demand,  enter  into  and  up- 
on the  said  premises,  or  any  part  thereof, 
in  the  name  of  the  whole,  and  repossess  the 
same  as  his  former  estate,  and  expel  the  said 
lessee  and  those  claiming  under  him,  and  re- 
move his  and  their  effects  forcibly,  if  neces- 
sary, without  being  taken  or  deemed  guilty 
of  any  manner  of  trespass,  and  without  prej- 
udice to  any  remedies  which  might  other- 
wise be  used  for  arrears  of  rent,  or  proceed- 
ings for  breach  of  covenant.* " 

In  this  case,  the  court  also  took  occasion 
to  say  that  it  was  difficult  to  reconcile  the 
Massot  Case  with  the  Pennsylvania  casen 
therein  commented  upon  and  with  Doe  ex 
dem.  Han  ley  v.  Wood,  2  Barn.  &  Aid.  724, 
or  with  the  case  in  Wallace,  Jr.  (all  set 
out  in  the  earlier  note),  but  that  the  Mas- 
sot  Case  was  authority  in  this  particular 
court,  while  the  others  were  not.  A  provi- 
sion in  the  deed  which  seemed  to  militate 
against  the  holding  that  the  instrument  was 
intended  to  operate  as  a  lease  was  to  the  ef- 
fect that  the  lessee  agreed  not  to  use  the 
rights  granted,  so  as  to  exclude  the  lessor 
or  his  assigns  from  entry  on  the  lands  by 
means  of  any  roads  constructed  by  the  les- 
see, or  from  prosecuting  any  other  business 
so  long  as  it  did  not  interfere  with  the 
lessee's  mining  operations.  The  court,  how- 
ever, continued:  "But  it  would  seem  that  a 
similar  provision  existed  in  the  Massot  deed. 
Moses  could  only  dig  and  mine  one  third  of 
the  land  at  one  time.  Masse t's  counsel  con- 
tended, and  the  other  side  admitted,  that 
Massot  had  a  concurrent  right  with  Moses  to 
dig  and  mine  in  the  other  two  thirds,  and 
perhaps  in  the  third  mined  by  Moses.  This 
then  being,  not  the  creation  of  an  incorpo- 
real hereditament,  but  a  demise  for  a  term 
of  years,  it  is  what  the  parties  thought  and 
intended  it  to  be,  a  lease,  and  the  lessor  had 
all  the  rights  a  landlord  has." 

A  well-considered  case  on  this  subject  is 
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Stinson  v.  Hardy,  27  Or.  684,  41  Pac.  116, 
where  it  was  held  that  an  instrument  recit- 
ing a  certain  sum  as  consideration,  giving 
possession  of  a  mining  claim,  and  which, 
among  other  provisions,  gave  the  grantee 
the  exclusive  and  irrevocable  right  for  a 
definite  term  to  work  the  mine,  was  a  lease 
within  the  meaning  of  a  statute  relieving 
the  owners  of  a  mine  of  the  attachment  of 
a  mechanics'  lien  when  such  mine  was 
worked  by  a  lessee.  The  court  took  occasion 
to  say:  "It  is  doubtful  whether  these  stip- 
ulations contain  any  provisions  for  the  pay- 
ment of  a  rental,  redditua,  or  for  any  in- 
crease to  the  mine  owners,  which  is  essen- 
tial to  a  lease.  At  least  there  are  no  posi- 
tive undertakings  on  the  part  of  Hardy  to 
do  anything  that  could  be  said  to  be  bene- 
ficial to  the  mine  owners,  the  doing  or  not 
doing  of  such  acts  being  left  optional  with 
him.  Again,  the  absence  of  words  of  grant 
or  demise  from  the  agreement  would  indi- 
cate that  it  was  the  intention  of  the  parties 
that  the  instrument  should  not  operate  as  a 
lease.  But,  whether  technically  construed 
as  a  lease  or  license,  the  mine  owners  part- 
ed with  their  entire  supervision  and  control 
of  the  mines  for  the  stipulated  time.  Hardy 
was  accorded  the  absolute  control  and  man- 
agement thereof,  together  with  the  posses- 
sion and  profits,  under  stipulation  that  they 
should  be  operated  by  him  independently  of 
the  mine  owners,  and  not  as  their  agent. 
The  mine  owners  were  not  to  be  responsible 
for  any  liabilities  incurred;  on  the  contrary. 
Hardy,  by  express  agreement,  was  to  bear 
all  expenses,  and  to  operate  the  mines  en- 
tirely upon  his  own  responsibility.  They 
were  to  have  no  interest  in  the  profits  aris- 
ing from  working  the  mines,  nor  were  they 
in  any  way  to  be  benefited  thereby,  except  as 
Hardy  might  have  seen  fit  to  have  added  to 
the  value  thereof  by  annexing  thereto  per- 
manent improvements,  which,  by  the  terms 
of  the  agreement,  were  to  remain  and  become 
the  property  of  the  mine  owners  in  the  event 
of  Hardy's  failure  to  fulfil  his  contract  of 
purchase." 

In  the  course  of  its  opinion  the  court  in 
this  case  also  reviewed  a  number  of  cases 
and  used  them  as  examples  to  show  that 
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much  longer  as  the  premises  were  operated 
for  oil  or  gas,  or  as  the  rent  for  failure  to 
commence  operations  was  paid.  The  con- 
sideration was  the  delivery  in  pipe  lines  to 
the  credit  of  the  first  party  the  equal  one- 
eighth  part  of  all  the  oil  produced  and  saved 
from  the  premises.  The  lessee  never  went 
into  possession  of  the  premises,  and  brings 
this  action  to  recover  possession  from  a 
third  party  who  does  not  claim  under  the 
lessor.  The  defendant  resists  a  recovery  on 
the  ground  that  the  agreement  above  re- 
cited, and  upon  which  the  plaintiff  relies, 
conveyed  no  interest  in  the  land,  but  was 
simply  a  license  to  enter  for  the  purpose  of 
operating  for  oil  and  gas,  and  therefore  did 
not  convey  a  title  sufficient  to  sustain  an  ac- 
tion of  ejectment,  the  plaintiff  never  having 


been  in  possession^  ^he  plaintiff  concedes 
that,  if  the  interest  conveyed  by  the  agree- 
ment was  simply  a  license  to  <^rate  for 
oil,  the  action  cannot  be  sustained.  On  the 
other  hand,  the  plaintiff  contends  that  the 
agreement  between  him  and  his  lessor  con- 
veyed a  corporeal  interest  or  an  estate  in 
land,  and  was  not  a  mere  license  to  drill 
and  operate  for  oil  oi^  the  premises  leased, 
that  being  an  interest  in  land,  and  he,  hav- 
ing a  right  of  possession  by  virtue  of  his 
lease,  can  recover  the  possession  of  the  de- 
mised premises  in  an  action  of  ejectment. 

Whether  an  agreement,  commonly  known 
as  an  "oil  and  gas  lease,"  creates  an  estate 
or  interest  in  land,  or  is  a  mere  license  to 
enter  and  operate  for  those  minerals,  has 
frequently  been  before  this  court,  as  the  nu- 


whether  the  instrument  be  called  a  license 
or  a  lease  often  depended  upon  the  nature  ot 
the  consideration  by  which  it  was  upheld 
and  supported,  and  whether  by  its  terms  the 
grant  was  of  an  exclusive  right  or  privilege. 

In  Young  v.  Ellis,  91  Va.  297,  21  S.  E. 
480,  the  agreement  was  held  a  mining  lease, 
and  not  merely  a  revocable  license,  where 
the  owner  of  land  granted  to  another  the 
right  to  enter  thereon  to  test  and  search  for 
various  kinds  of  minerals,  to  erect  and 
maintain  necessary  machinery  and  build- 
ings, and  the  latter  promised  to  pay  a  speci- 
fied sum  annually  until  actual  mining  op- 
erations commenced,  and  thereafter  so  much 
per  ton  for  all  ores  mined  and  shipped. 

In  Woodland  Oil  Co.  v.  Crawford,  55  Ohio 
St.  161,  34  L.R.A.  62,  44  N.  E.  1093,  it  was 
said  that  a  lease  of  land,  oil,  and  gas  for 
limited  time  and  purpose,  and  not  merely  a 
license,  is  made  by  an  instrument  which 
granted,  demised,  and  let  the  oil,  gas,  and 
tract  of  land  for  the  purpose  and  with  the 
right  of  drilling  and  operating  for  oil  and 
gas  for  a  certain  number  of  years,  or  as 
much  longer  as  oil  or  gas  should  be  found 
in  paying  quantities.  A  similar  case  hold- 
ing to  the  same  effect  is  Brown  v.  Fowler, 
66  Ohio  St.  607,  63  N.  E.  76. 

In  Paul  V.  Cragnaz,  25  Nev.  293,  47  L.R.A. 
540,  59  Pac.  857,  60  Pac.  983,  it  was  held 
that  "a  lease  of  an  undivided  one-third  in- 
terest in  a  mining  claim,  and  not  a  mere 
license,  is  made  by  an  instrument  by  which 
the  party  of  the  first  part  'hereby  leases' 
such  interest  from  date  for  a  period  of  one 
year,  while  the  party  of  the  second  part 
'agrees  to  work  said  mine  in  a  workman- 
like manner,  and  leave  the  same  in  as  good 
condition  as  it  is  at  this  time,'  and  to  pay 
royalty  for  all  ores  taken  therefrom." 

In  Kirk  v.  Mattier,  140  Mo.  23,  41  S.  W. 
252,  an  instrument  that  "demised  and 
leased"  a  tract  of  land  for  mining  purposes 
only,  for  a  period  of  a  certain  number  of 
years,  and  which  gave  the  second  party  the 
right  to  erect  all  necessary  buildings,  and 
obliged  him  to  erect  and  keep  closed  gates 
through  which  to  enter  upon  and  pass  off 
the  land,  was  held  to  be  a  lease,  and  not  a 
mere  mining  license.  And  therefore  the  les- 
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sor,  upon  breach  of  condition,  could  main- 
tain an  action  of  ejectment. 

In  Consolidated  Coal  Co.  v.  Peers,  150 
111.  344,  37  N.  E.  937,  it  was  held  that  an  in- 
strument under  seal  which  invested  a  person 
with  the  "sole  and  exclusive  right**  to  mine 
and  operate  in  coal  on  certain  lands  for  a 
definite  term,  the  right  granted  not  being 
limited  to  any  particular  vein  or  stratum, 
was  not  a  mere  license,  but  was  a  lease,  and 
as  such  assignable. 

In  Cary  Hardware  Co.  v.  McCarty,  10 
Colo.  App.  200,  50  Pac.  744,  a  lessor  execut- 
ed to  a  lessee  a  lease  for  a  slag  dump,  to- 
gether with  a  right  of  egress  upon  an  ad- 
jacent mineral  survey,  and  a  certain  space 
upon  which  to  erect  structures  necessary  for 
working  the  dump.  Thereafter  the  lessee 
made  a  contract  with  a  sublessee,  whereby 
the  latter  agreed  to  take  the  slag  from  the 
dump  and  treat  it,  and  for  this  purpose  was 
given  the  exclusive  right  to  erect  upon  the 
leased  premises  such  buildings  and  machin- 
ery as  might  be  necessary,  and  to  use  the 
hame  during  the  entire  term  of  the  lease.  The 
court,  after  holding  there  was  no  question 
about  the  lessee  holding  under  a  lease,  al- 
though he  was  given  the  right  to  occupy  the 
space  of  surface  ground  for  a  specific  pur- 
pose only, — its  use  being  restricted  to  the 
erection  of  "such  buildings  and  machinery 
thereon  as  may  be  necessary  for  treating 
said  slag  dump," — ^in  coming  to  the  conclu- 
sion that  the  assignee  of  the  sublessee  also 
held  under  a  lease,  and  thus  that  he  had 
such  an  interest  in  the  land  as  was  tub- 
jest  to  a  mechanics'  lien,  said :  "The  prem- 
ises were  part  of  a  mineral  survey  and  the 
principal  object,  both  of  the  lease  to  Norton 
(lessee)  and  of  his  contract  with  Holden  • 
(sublessee),  was  to  secure  the  treatment  of 
the  slag  dump  thereon  and  the  extraction  of 
the  precious  metals  therefrom.  The  right  to 
occupy  the  surface  ground  not  exceeding  6 
acres  in  extent  was  a  mere  incident  thereto. 
It  was  given  solely  for  the  purpose  of  allow- 
ing free  access  to  the  dump,  and  for  the 
erection  of  the  buildings  and  machinery  nec- 
essary to  treat  the  ores  when  taken  from 
the  dump.  By  the  contract  between  Nor- 
ton and  Holden  the  latter  was  given  the  ex* 
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merous  reported  decisions  attest.  An  ex- 
amination of  the  cases  will  disclose  that 
they  have  drawn  a  clearly  defined  distinc- 
tion between  agreements  which  create  a 
lease  of  the  land  for  mineral  purposes  and 
those  which  are  simply  a  license  giving  to 
the  licensee  authority  to  enter  and  operate 
for  minerals.  While  this  distinction  has 
not  been  strictly  adhered  to  in  all  the  cases, 
yet  it  is  recognized  and  has  been  established 
in  the  leading  cases  on  the  subject  in 
this  state,  and  is  sustained  by  text  writers. 
It  is  well  stated  in  27  Cyc.  Law  &  Proc.  p, 
690,  where  it  is  said:  "There  is  a  broad 
distinction  between  a  lease  of  a  mine,  un- 
der which  the  lessee  enters  into  possession 
and  takes  an  estate  in  the  property,  and  a 
license  to  work  the  same  mine.    In  the  lat- 


ter case  the  licensee  has  no  permanent  in- 
terest, property,  or  estate  in  the  land  itself, 
but  only  in  the  proceeds,  and  in  such  pro- 
ceeds, not  as  realty,  but  as  personal  prop- 
erty, and  his  possession  is  the  possession 
of  the  owner.  A  contract  simply  giving  a 
right  to  take  ore  from  a  mine,  no  interest 
or  estate  being  granted,  confers  a  mere  li- 
cense, and  the  licensee  acquires  no  right  to 
the  ore  until  he  separates  it  from  the  free- 
hold. But  an  instrument  that  demises  and 
leases  certain  lands  for  mining  purposes 
only,  for  a  designated  term  of  years,  at  a 
fixed  rent,  and  giving  the  right  to  erect  all 
necessary  buildings,  etc.,  is  a  lease,  and  not 
merely  a  mining  license." 

The   language   of   the   agreement   in   the 
case  at  bar  shows  it  to  be  a  lease,  conveying 


elusive  right,  during  the  specific  term  fixed 
in  the  lease,  to  erect  upon  the  leased  prem- 
ises the  necessary  works  and  machinery,  and 
to  use  the  same  during  'the  entire  term  of 
said  lease  and  the  extension  thereof.'  He 
was  also  empowered  to  go  upon  the  dump 
and  remove  the  material  therein  for  treat- 
ment. This  comprised  in  substance  all  of  the 
rights  and  privileges  which  Norton  had  un- 
der his  lease.  The  right  of  occupancy  by 
Holden  was  for  a  fixed  term  and  for  a 
valuable  consideration  to  be  paid, — a  con- 
sideration of  the  same  kind  and  character 
as  that  prescribed  in  the  lease,  to  be  paid  by 
Norton.  The  contract,  therefore,  lacked 
the  most  essential  elements  of  a  bare 
license,  and  possessed  every  requisite  of 
a  lease.  The  grant  to  Holden,  so  long 
as  he  complied  with  the  conditions  of 
his  agreement,  was  so  far  as  Norton  was 
concerned  irrevocable.  His  right  of  posses- 
sion could  at  no  time  have  been  defeated 
save  by  a  declaration  of  forfeiture  by  Nor-' 
ton's  lessors  on  the  ground  of  his  noncom- 
pliance with  the  conditions  of  his  lease.  It 
is  true  that  the  technical  words  generally 
used  in  a  lease  are  not  contained  in  the  con- 
tract, but  these  are  not  necessary." 

In  National  Light  &  Thorium  Co.  v.  Alex- 
ander, 80  S.  C.  10,  61  S.  E.  214,  where  it 
was  held  that  an  agreement  on  the  part  of 
an  owner  of  land  to  sell  by  good  and  suffi- 
cient deed,  with  the  usual  covenants  of  war- 
ranty, free  of  all  encumbrances,  the  mineral 
and  mining  rights  of  land,  and  by  the  terms 
of  which  the  second  party  agreed  to  buy  and 
pay  for  those  rights  upon  the  delivery  ol 
the  deed,  conferred  upon  the  latter  not  mere- 
ly a  revocable  license,  but  an  interest  in  the 
land  itself,  which  could  be  assigned.  In  this 
case  the  agreement,  among  other  things,  also 
spoke  of  the  second  party  as  purchaser,  and 
the  owner  of  the  land  agreed  to  lease  the 
mineral  and  mining  rights. 

In  Hartford  Iron  Min.  Co.  v.  Cambria 
Min.  Co.  93  Mich.  90,  32  Am.  St.  Rep.  488, 
63  N.  W.  4,  it  was  held  that  one  who  has 
taken  possession  of  land  under  a  mining 
lease,  by  the  terms  of  which  he  is  given  the 
exclusive  right,  during  a  certain  number  of 
years,  to  mine  ore,  and  which  requires  him 
to  mine  not  less  than  a  certain  number  of 
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tons  per  year,  and  to  pay  for  so  much 
whether  mined  or  not,  is  not  a  mere  li- 
censee, but  has  such  a  title  in  the  unmined 
ore  as  will  enable  him  to  maintain  trover 
for  its  wrongful  conversion. 

However,  in  L\insford  v.  La  Motte  Lead 
Co.  54  Mo.  426,  where  proprietors  of  mining 
property  had  first  promulgated  rules  and 
regulations  for  miners,  who,  by  signing  the 
same,  had  a  right  to  nyne  and  extract  min- 
erals under  their  provisions  for  a  certain 
number  of  years,  it  was  held  that  an  agree- 
ment thereafter  by  which  miners  might  con- 
tinue operations  upon  condition,  among  oth- 
ers, that  the  agreement  was  to  be  revocable 
by  the  future  action  of  the  proprietors,  was 
not  a  lease,  but  a  revocable  license.  This 
was  reaffirmed  in  Lockwood  v.  Lunsford,  66 
Mo.  68. 

In  Chynowitch  v.  Granby  Min.  &  Smelt- 
ing Co.  74  Mo.  173,  a  mining  notice  or  state- 
ment posted  as  required  by  statute  was  held 
to  grant  only  a  mere  license  to  mine,  where 
it  appeared  that  by  such  notice  no  miner 
should  acquire  any  right,  title,  or  interest  in 
the  land  or  the  mineral  taken  therefrom,  but 
that  the  mineral  should  always  remain  the 
property  of  the  proprietor,  and  all  payments 
made  by  him,  whether  in  money  or  mineral, 
should  be  regarded  as  compensation  only  for 
the  miner's  labor,  and  that  no  miner  should 
remove  any  mineral  from  the  ground,  except 
for  delivery  to  the  proprietor,  under  penalty 
of  forfeiting  his  rights  to  continue  work, 
and  that  the  proprietor  should  ha>^  the 
right,  in  case  of  forfeiture,  to  enter  upon 
and  take  possession  of  the  lot  without  giv- 
ing any  notice  to  quit  or  bringing  any  ac- 
tion. 

In  Boone  v.  Stover,  66  Mo.  430,  an  instru- 
ment in  writing,  under  seal,  granting  per- 
mission to  mine  on  a  certain  lot  "so  long 
as  they  do  regular  mining  work  on  said 
lot,"  was  held  to  be  a  license,  and  not  a 
lease. 

To  the  same  effect  is  Springfield  Foun- 
dry &  Mach.  Co.  V.  Cole,  130  Mo.  1,  31  S. 
W.  922,  overruling  Buchannan  v.  Cole,  57 
Mo.  App.  11,  where  the  miner  simply  had  a 
privilege  to  mine  (not  by  deed  or  grant)  so 
long  as  he  complied  with  the  printed  rules. 
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an  interest  in  land,  a  corporeal,  and  not  an 
incorporeal,  hereditament.  The  lessor  does, 
in  the  language  of  the  lease,  "grant,  demise, 
lease,  and  let  unto  the  said  party  of  the 
second  part  •  .  •  all  that  certain  tract 
of  land  .  .  .  containing  100  acres, 
.  •  .  for  the  sole  and  only  purpose  of 
mining  and  operating  for  oil,  gas,  and  other 
minerals  and  of  laying  pipe  lines  and  of 
building  tanks,  stations,  and  structures 
thereon  to  take  care  of  the  said  products." 
It  will  thus  be  seen,  by  this  transposition 
of  the  language  of  the  lease,  that  the  land 
itself  is  granted  and  demised,  and  not  sim- 
ply the  right  to  enter  upon  and  prospect 
and  operate  for  oil  or  gas.  It  is  not  sim- 
ply a  privilege  given  to  the  lessee  to  use 
the  premises  for  mining  purposes,  but  the 
land  itself  is  demised  with  the  right  to  ob- 
tain the  minerals  therein.  By .  the  agree- 
ment the  exclusive  right  to  take  and  ap- 
propriate all  the  minerals  is  conveyed,  and 
during  the  term  of  the  lease  the  lessor  hss 
no  right  to  enter  and  operate  for  oil  or  gas. 
The  title  to  the  oil,  except  the  one  eighth 
thereof,  is  vested  in  the  lessee,  as  is  also 
the  title  to  the  gas  and  other  minerals  in 
the  land.  Under  the  rule  of  construction 
established,  not  only  in  other  jurisdictions, 
•  but  by  our  own  cases,  therefore,  the  agree- 
ment creates  a  corporeal  interest  in  the  les- 


see in  the  demised  premises,  and  is  not 
merely  a  license  to  enter  and  operate  for 
oil  and  gas.  In  Chicago  &  A.  Oil  &  Min. 
Co.  v.  United  States  Petroleum  Co.  67  Pa. 
83,  the  lease  contained  this  language:  "The 
party  of  the  first  part  hereby  covenants  and 
agrees  to  lease  to  the  party  of  the  second 
part,  his  heirs,  and  assigns,  all  his  right, 
title,  interest,  and  claim  in  and  to  all  that 
certain  piece  or  parcel  of  land,  .  .  .  the 
said  party  of  the  second  part  to  have  the 
sole  and  exclusive  right  to  bore  or  dig  for 
oil  on  said  lands  and  gather  and  collect  the 
same  therefrom,  for  the  term  of  twenty 
years  from  the  date  hereof."  Mr.  Justice 
Agnew,  in. the  opinion  of  the  court,  speaking 
of  the  character  of  the  agreement^  says 
(page  90)  :  "The  agreement  ...  is 
manifestly  a  lease  for  years  of  the  cor- 
poreal tenement,  with  an  added  exclusive 
right  to  bore  for,  obtain,  and  take  the  oil 
found,  returning  as  rent  one  fourth  of  the 
product  to  the  lessor."  In  Titus ville  Novel- 
ty Iron  Works'  Appeal,  77  Pa.  103,  Mr. 
Justice  Gordon,  delivering  the  opinion  and 
speaking  of  a  leasehold  on  which  were  a 
house  and  an  oil  well,  said  (page  107): 
"A  lease  of  land  during  the  term  is  as  fixed 
as  the  land  itself,  for  it  can  only  be  used 
upon  the  land  out  of  which  it  arises.  It 
is  nothing  more  or  less  than  a  right  to  use 


In  Arnold  v.  Bennett,  92  Mo.  App.  156, 
it  was  held  that  the  relation  exisiting  be- 
tween a  mining  company  and  certain  per- 
sons, was  that  of  licensor  and  licensee, 
where,  among  other  rules  under  which  the 
latter  were  permitted  to  mine  on  property,  it 
was  provided  that  "no  property  right  shall 
be  acquired  by  anyone  on  or  in  said  land,  ex- 
cept the  value  of  the  privilege  of  digging 
and  mining  the  same,''  and  the  right  was 
also  limited  to  a  definite  term  unless  soon- 
er forfeited. 

In  Rockpo^t  V.  Rockport  Granite  Co.  177 
Mass.  246,  61  L.R.A.  779,  68  N.  E.  1017, 
the  question  arising  as  to  whether  a  land- 
owner was  liable  for  injuries  because  of  a 
guy  stretched  across  a  highway,  it  was  held 
that  "a  person  who  has  the  privilege  of  en- 
tering upon  land  merely  for  the  purpose  of 
quarrying  rock  and  working  it  up  into  mar- 
ketable shape,  and  whose  payments  for  the 
use  of  the  land  are  in  the  nature  of  'stump- 
age,*  being  determined  by  the  quantity  of 
paving  blocks  obtained,  is  a  licensee,  and 
not  a  tenant." 

An  agreement  whereby  a  person  was  giv- 
en, for  a  certain  period,  the  privilege  in  I 
prospect  on  two  adjoining  tracts  for  oil, 
gas,  petroleum,  and  other  minerals,  for  a 
consideration  of  $1  and  the  payment  of  a 
certain  royalty  to  be  divided  between  the 
owners  of  the  tracts,  but  which  did  not  bind 
such  person  to  do  any  prospecting,  was  held 
in  Martel  v.  Jennings-Heywood  Oil  Svndi- 
cate,  114  La.  351,  38  So.  253,  to  be  termi- 
nable at  the  will  of  the  owners,  the  couit 
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saying  that  the  agreement  was  a  mere  per- 
mit or  license  which  bound  neither  party. 

To  the  same  efi'ect  is  Clark  v.  Wall,  32 
Mont.  219,  79  Pac.  1052,  where  the  owner  of 
a  mining  claim,  by  verbal  agreement,  au- 
thorized certain  persons  to  extract  ore  from 
the  claim  during  the  fomer's  will  and  pleas- 
ure, and  with  the  understanding  that  the 
privilege  should  terminate  whenever  the 
owner  might  desire. 

In  Eastern  Ohio  Oil  Co.  v.  McEvoy,  76 
Kan.  515,  80  Pac.  1048,  the  court,  after  re- 
cognizing that  mechanics'  liens  attach  to 
leasehold  estates,  held  that  the  owner  of  an 
ordinary  oil  and  gas  lease  which  granted  to 
the  lessee  the  right  to  drill  on  the  land  for 
oil  and  gas,  had  no  interest  in  the  land  ex- 
cept that  of  a  mere  licensee.  To  the  same 
efi'ect  is  Phillips  v.  Springfield  Crude  Oil  Co. 
76  Kan.  783,  92  Pac.  1119. 

In  Re  Benfield  &  Stevens,  17  Ont.  Pr.  Rep. 
339,  an  agreement  was  held  to  be  a  license, 
and  not  a  lease,  which  gave  to  the  second 
party  the  right  to  mine  so  long  as  the  par- 
ties of  the  first  j^art  should  continue  in  pos- 
session of  the  mining  lands,  and  which,  alt- 
er making  provisions  for  the  sale  of  the 
ore,  gave  the  former  the  right  to  use  any 
buildings  or  other  structures  possessed  by 
the  latter,  and  also  provided  that  not  less 
than  a  certain  number  of  tons  per  year 
should  be  mined,  the  court  apparently  giv- 
ing as  the  reason  for  its  holding  that  the 
instrument  did  not  confer  exclusive  posses- 


sion. 


In  Lynch  v.  Seymour,  16  Can.  S.  C.  S41, 
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a  freehold  for  the  term  mentioned  in  the 
lease.  It  is  therefore  an  estate  in  land."' 
In  Kitchen  v.  Smith,  101  Pa.  452,  the  land 
was  leased  for  fifteen  years  *^for  all  pur- 
poses necessary  to  develop  the  same  by  pro- 
curing oil  and  taking  it  therefrom,  togeth- 
er with  a  right  to  put  up  and  keep  tanks 
thereon  for  the  storage."  As  to  the  estate 
created  by  the  lease,  Mr.  Justice  Trunkey, 
delivering  the  opinion,  says  (page  457)  : 
"'i  he  lease  vested  in  the  lessees  and  their 
assigns  the  exclusive  possession  of  the  land 
for  the  purpose  of  searching  for,  producing, 
storing,  and  transporting  oil.  They  had 
the  right  to  possession  of  so  much  of  the 
land  as  necessary  for  said  purpose,  and 
were  in  the  actual  possession  of  a  consider- 
able part,  if  not  the  whole.  Their  right  was 
not  a  mere  license."  In  Duke  v.  Hague, 
107  Pa.  57,  the  contract  granted  and  leased 
**the  exclusive  right  for  the  sole  and  only 
purpose  of  mining  and  excavating  for  petro- 
leum, rock,  or  carbon  oil  [all  that  certain 
tract  of  land],  to  have  and  to  hold  the  said 
premises  exclusively  for  the  said  purpose 
only,  unto  the  said  party  of  the  second  part, 
•  .  .  for  and  during  the  full  term  of 
twenty  years."  The  trial  court  held  that 
the  lease  created  an  interest  in  the  land. 
Mr.  Justice  Trunkey  in  affirming  the  judg- 
ment said  (page  60) :     "The  purpose  of  the 


lease  is  first  named;  but  that  the  land  is 
leased  for  that  purpose  is  as  plain  as  if 
the  description  of  the  land  preceded  the 
clause  restricting  its  use.  ...  A  por- 
tion of  the  oil  that  may  be  produced  is 
reserved  as  rent  or  royalty.  Failure  of  the 
lessee  to  perform  his  covenants  will  void  the 
lease.  Notwithstanding  these  stipulations, 
the  lessee  is  vested  with  an  interest  in  the 
land.  .  .  .  His  interest  is  that  of  a  ten- 
ant for  years  for  the  purpose  of  mining.  He 
has  an  absolute  right  of  possession  of  all 
the  surface  necessary,  and  no  one  else  can 
rightfully  take  out  oil  during  the  term,  save 
under  him.  The  whole  of  the  oil,  or  only 
a  part,  may  be  taken  under  the  lease;  but 
whatever  shall  be  taken  is  of  the  substance 
of  the  realty.  He  is  not  an  absolute  owner 
of  the  whole  of  the  oil,  as  he  would  be  were 
all  the  oil  in  place  conveyed  to  him  in  fee." 
In  Brown  v.  Beecher,  120  Pa.  690,  603,  16 
Atl.  608,  609,  the  land  itself  was  demised 
"with  the  sole  and  exclusive  right  and  priv- 
ilege, during  said  period,  of  digging  and  bor- 
ing for  oil  and  other  minerals  and  of  gather- 
ing and  collecting  the  same  therefrom."  Mr. 
Justice  Clark  in  delivering  the  opinion  said: 
"As  to  the  legal  force  and  effect  of  thiii 
writing  there  can,  we  think,  be  no  doubt. 
It  conveyed  an  interest  in  the  land.  In  this 
respect  it  is  distinguished  from  a  license." 


an  instrument  describing  the  parties  as  les- 
sor and  lessees  and  giving  the  latter  the  ex- 
clusive right,  liberty,  anf  privilege  of  enter- 
ing for  a  term  of  years  upon  certain  proper- 
ty to  search  for  and  dig  away  the  iron  ores, 
and  to  make  roads  for  ingress  and  egress, 
and  also  the  right  and  liberty  to  erect  build- 
ings and  machinery  thereon,  was  held  to  be 
a  mere  license,  and  not  a  lease. 

As  already  stated,  this  note  does  not  in- 
clude cases  where  the  particular  instrument 
was  termed  a  "lease"  or  "license,"  unless 
the  court  meant  to  distinguish  one  from  the 
other.  The  cases  in  mind  are  such  as  Kan- 
sas Natural  Gas  CJo.  v.  Neosho  County,  76 
Kan.  336,  89  Pae.  760,  where  the  question 
arose  whether  a  person  who  had  been  con- 
ferred the  right  to  "enter  upon,  operate  for, 
and  procure  oil  and  gas"  upon  land  de- 
scribed had  such  an  interest  as  was  tax- 
able, and  it  was  said :  "The  lease  grants  no 
estate  in  the  land,  or  in  the  oil  or  gas 
which  it  may  contain.  It  creates  an  incor- 
poreal hereditament  only,  a  license  to  enter 
and  explore  for  oil  and  gas,  and,  if  they  are 
discovered,  to  produce  and  sever  them."  It 
will  be  noted  that  in  this  case  the  court 
possibly  had  not  in  mind  the  distinction  be- 
tween a  "license"  and  a  "lease,"  for  it 
might  very  readily  be  held,  also,  that  even 
a  leasehold  interest  was  not  taxable. 

In  McCullagh  v.  Rains,  75  Kan.  458,  89 
Pac.  1041,  a  parol  grant  of  the  privilege  of 
mining  on  lands  was  held  to  be  a  mere  li- 
cense revocable  at  will,  it  appearing  that  the 
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grantee  was  not  bound  to  work  the  lands  un- 
less he  saw  fit  to  do  so,  that  no  time  was 
fixed  when  the  right,  was  to  begin,  and 
nothing  was  said  as  to  its  duration,  or  the 
royalty  to  be  paid,  how  much  work  he  was 
to  perform,  or  the  manner  in  which  he  was 
to  conduct  his  operations. 

In  Dickey  v.  Coffeyville  Vitrified  Brick  & 
Tile  Co.  69  Kan.  106,  76  Pac.  398,  it  was 
said:  "Gas  and  oil  leases  are  in  a  class  by 
themselves;  they  are  not  strictly  'leases/  as 
defined  and  treated  in  the  law  of  landlord 
and  tenant;  they  are  in  the  nature  of  a 
written  license,  with  a  grant  conveying  the 
grantor's  interest  in  the  gas  or  oil  well,  con- 
ditioned that  gas  or  oil  be  found  in  paying 
quantities." 

To  the  same  efi'ect  is  Beardsley  v.  Kansas 
Natural  Gas  Co.  78  Kan.  671,  96  Pac.  859. 

In  Herrington  v.  Wood,  3  Ohio  C.  D.  475, 
it  was  said  that  a  contract  containing  a 
clause  conveying  premises  for  a  term  of 
years  and  so  long  as  gas  or  oil  are  produced 
in  paying  quantities,  is  not  strictly  a  lease, 
but  a  license,  coupled  with  a  conditional 
grant  conveying  the  grantor's  interest  in  the 
gas  well,  conditioned  that  gas  or  oil  is  found 
in  paying  quantities. 

The  question  when  agreement  or  instru- 
ment conferring  right  to  mine  and  remove 
coal  is  to  be  regarded  as  an  absolute  sale  or 
conveyance  of  coal  in  place,  as  distinguished 
from  a  lease  or  conditional  sale,  is  discussed 
in  a  case  note  to  Coolbaugh  v.  Lehigh  &  W. 
B.  Coal  Co.  4  L.R.A.(N.S.)  207. 


020 


PENNSYLVANIA  SUPREME  COURT. 


JUXBy 


Many  other  cases  to  the  same  effect  might 
be  cited;  but  these  are  sufficient  to  show 
that  the  agreement  between  the  plaintiff  and 
his  lessor  was  a  lease,  conveying  an  interest 
in  the  land,  and  was  not  a  license  to  enter 
upon  the  land  and  operate  for  mining  pur- 
poses. In  the  last  case  cited,  the  decisions 
referred  to  above  are  distinguished  from 
Funk  V.  HaUleman,  53  Pa.  229,  and  kindred 
cases,  by  Mr.  Justice  Clark  in  the  following 
language  (page  603  of  120  Pa.)  :  "The  con- 
tract of  February  3,  1882,  between  Cornen 
and  Marsh,  is  not  a  mere  license,  as  in  Funk 
y.  Haldeman,  supra,  for  in  that  case  the 
words  of  the  grant  amounted  neither  to  a 
lease  nor  a  sale  of  the  land,  nor  of  any  of 
the  minerals  in  the  land.  Funk's  right  was 
therefore  declared  to  be  a  license  to  work 
the  land  for  minerals,  a  license  coupled  with 
an  interest  which  the  licensor  could  not 
revoke." 

The  defendant  contends  that,  conceding 
the  contract  in  question  to  be  a  lease,  and 
and  not  a  license,  the  plaintiff  cannot  main- 
tain ejectment,  as  he  had  not  entered  into 
possession  of  the  premises.  We  are  aware 
of  the  rule  at  common  law  which,  in  the 
case  of  an  ordinary  lease,  requires  the  lessee 
to  have  been  in  possession  of  the  premises 
before  he  can  maintain  ejectment  against 
anyone  who  had  ousted  him.  That  is  the 
rule  recognized  and  followed  in  this  state 
where  real  property  is  demised  for  the  pur- 
pose of  occupancy  and  use  by  the  tenant; 
but  we  are  not  disposed  to  enforce  it  in 
cases  like  the  present,  where,  by  the  con- 
tract, the  lessee  is  granted  the  possession 
of  the  land,  with  the  sole  and  exclusive 
right  to  mine  and  remove  the  minerals  there- 
in. In  such  case,  while  the  tenant  is  re- 
garded as  a  lessee,  yet  by  the  agreement  he 
obtains  title  to  the  minerals  and  the  right 
to  the  possession  of  the  premises  for  remov- 
ing them.  As  said  in  Duke  v.  Hague^  supra, 
the  tenant  has  an  absolute  right  of  posses- 
sion of  all  the  surface  necessary  to  enable 
him  to  drill  and  remove  the  oil,  and  no  one 
else  can  rightly  take  out  oil  during  the  term, 
save  under  him.  The  contract  gives  him  the 
right  to  the  oil,  and  to  the  possession  of  the 
land  to  enable  him  to  remove  it.  As  also 
said  in  the  Duke  Case,  the  whole  of  the  oil, 
or  only  a  part,  may  be  taken  under  the 
lease;  but  whatever  shall  be  taken  is  of  the 
substance  of  the  realty.  Having  acquired 
by  the  contract  a  right  to  a  part  of  the 
realty,  the  law  should  give  the  lessee  an 
adequate  remedy  to  enforce  that  right. 
Ejectment  is  the  proper  action  for  the  re- 
covery of  possession  of  land  in  this  state. 
It  is  a  possessory  action,  and,  if  a  party 
has  a  right  to  possession  and  the  immediate 
right  to  enter,  he  may  maintain  ejectment. 
Here  the  lessee  has  the  right  to  the  posses- 
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sion  of  the  premises,  the  immediate  right  to 
enter,  and  the  right  to  take  the  oil  there- 
from, which  is  a  part  of  the  realty.  It  will 
be  observed  that  the  lessee  has  not  simply 
the  right  to  the  possession  of  the  premises, 
but  also  the  title  to  the  oil,  or  such  part 
thereof  as  he  may  be  able  to  remove  during 
his  tenancy. 

It  is  apparent  that  the  only  effective  rem- 
edy for  the  lessee  is  ejectment,  by  which  he 
may  recover  possession  of  the  premises.  An 
action  on  the  contract,  the  ordinary  remedy 
by  the  lessee  for  a  breach  thereof  in  refusing 
to  give  possession  of  the  premises,  would 
be  entirely  inadequate.  The  value  of  the 
oil  to  the  lessee  would  depend  upon  the 
quantity  produced  and  the  fluctuations  of 
the  market  during  the  ten  years  of  the 
lease.  It  is  apparent,  therefore,  that  there 
is  no  standard  for  computing  damages  which 
would  g^ve  the  lessee  a  certain  and  an  ad- 
equate remedy  by  an  action  on  the  contract. 
Such  difficulty  can  be  overcome,  and  the 
rights  of  the  parties  contesting  for  the  pos- 
session of  the  premises  can  be  adequately 
enforced  by  an  action  of  ejectment  in  which 
the  party  legally  entitled  can  be  placed  in 
possession  of  the  oil.  This  is  not  a  contest 
between  the  lessor  and  the  lessee  for  the 
possession  of  the  premises.  The  lessor  con- 
cedes to  the  lessee  the  right  to  the  oil,  and 
to  the  possession  of  the  premises  far  the 
purpose  of  removing  it.  This  action  is  by 
the  lessee  against  a  third  party  who  claims 
adversely  to  the  lessor,  and  we  think  he 
can  maintain  ejectment,  which  is  the  only 
action  that  will  afford  him  an  adequate 
remedy  for  his  alleged  injuries.  The  right 
to  maintain  the  action  is  not  decided  but 
is  recognized  in  Messimer's  Appeal,  92  Pa. 
168;  Long's  Appeal,  92  Pa.  ITl;  Williams 
V.  Fowler,  201  Pa.  336,  50  Atl.  969. 

The  right  of  the  lessee  in  a  mining  lease 
to  maintain  ejectment  was  sustained  by  the 
common  pleas  of  Luzerne  county  and  by  the 
circuit  court  of  the  United  States  for  the 
western  district  of  Pennsylvania.  In  Grotz 
V.  Lehigh  &  W.  B.  Coal  Co.  1  Kulp,  53, 
Judge  Woodward  held  that  ejectment  may 
be  maintained  by  the  lessee  of  coal  under  a 
coal  lease,  against  the  owner  of  the  fee  in 
possession.  In  charging  the  jury  he  said 
(page  57) :  ''Supposing  the  parties  have 
a  right  to  a  suit,  is  ejectment  a  proper 
remedy?  We  hold  that  ejectment  may  be 
maintained;  that  a  lease  of  coal,  the  title 
to  the  surface,  and  the  title  to  the  coal  re- 
maining in  the  lessor,  lubject  only  to  the 
lease,  can  be  the  basil  of  an  action  of 
ejectment  without  there  having  been  any 
actual  entry  upon  the  coal,  or  any  actual 
mining  and  taking  away  of  the  coal."  Bar- 
ker v.  Dale,  3  Pittsb.  190,  Fed.  Caa.  Nou 
988,  was  an  action  of  ejectment  in  the  eir- 
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cuit  court  of  the  United  States  for  the 
western  district  of  Pennsylvania,  and  was 
tried  before  McKennan,  Cir.  J.  The  action 
was  by  a  lessee,  who  had  never  taken  pos- 
session, against  a  subsequent  lessee  under 
the  same  lessor,  and  was  brought  on  a  writ- 
ten lease  by  which  certain  land  was  let  to 
the  plaintiff  ''for  the  sole  and  only  purpose 
of  mining  and  excavating  for  petroleum, 
coal,  rock,  or  carbon  oil,  or  other  valuable 
mineral  or  volatile  substances."  The  court 
'held  that  ejectment  would  lie,  and,  in  an* 
Bwer  to  the  defendant's  first  point,  said: 
"We  are  of  the  opinion  that  by  the  lease, 
dated  December  8,  1865,  a  corporeal  interest 
in  the  business  therein  described  was  vested 
in  the  plaintiff,,  which  is  the  proper  subject 
of  an  action  of  ejectment."  And  in  answer 
to  the  fourth  point  the  court  replied: 
''The  lease  grants  to  the  plaintiff  for  a  de- 
terminate term  the  premises  in  dispute,  for 
the  purposes  therein  stated,  subject  to  les- 
sor's 'use  of  the  same  for  the  purpose  of 
tillage;'  and  this  is  exclusive  of  any  right 
of  the  lessor  to  mine  or  excavate  within 
their  defined  limits,  for  petroleum,  coal, 
rock  oil,  carbon  oil,  or  other  mineral  or 
volatile  substances." 

The  judgment  is  reversed,  and  the  court 
below  is  directed  to  enter  judgment  on  the 
▼erdict. 
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V. 

STATE  OF  TEXAS. 
( —  Tex.  Crim.  Rep.  — ,  123  S.  W.  696.) 

Assanlt  *  self-defense  ^  trespasser. 

One  who  enters  another's  house  for  a 
wrongful  purpose  has  a  perfect  right  of 
self-defense,  if,  when  discovered,  he  aban- 
dons his  purpose,  flees  from  the  building, 
and  is  pursued  and  assaulted  by  the  owner 
of  the  property. 

(December  15,  1909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Cherokee 
County  convicting  him  of  assault.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Norman  &  Shook,  for  appel- 
lant: 

Ab  defendant,  on  being  discovered  in  the 
prosecutor's  house,  sought  to  fiee  and  escape, 
he  had  the  complete  right  of  self-defense 
when  pursued  and  assaulted,  notwithstand- 
ing any  moral  obliquity  of  his  act  in  going 
into  the  house. 

Vamell  ▼.  State,  26  Tex.  App.  68,  9  8. 
Z6  L.R.A.(N.S.) 


W.  65;  Roach  v.  State,  21  Tex.  App.  254, 
17  S.  W.  464;  Brazzil  v.  State,  28  Tex.  App. 
587,  13  S.  W.  1006;  Roberts  v.  State,  30 
Tex.  App.  306,  17  S.  W.  450;  McSpatton  v. 
State,  30  Tex.  App.  618,  18  S.  W.  298;  Lind- 
sey  V.  State,  35  Tex.  Crim.  Rep.  167,  32  S. 
W.  768;  Meuly  v.  State,  26  Tex.  App.  274, 
8  Am.  St.  Rep.  477,  9  S.  W.  563;  Carter  v. 
State,  37  Tex.  Crim.  Rep.  403,  35  S.  W. 
378;  Burris  v. .  State,  34  Tex.  Crim.  Rep. 
387,  30  S.  W.  785;  Johnson  v.  SUte,  26  Tex. 
App.  631,  10  S.  W.  235;  Jackson  v.  State, 
28  Tex.  App.  108,  3.2  S.  W.  501;  Peter  v. 
State,  23  Tex.  App.  684,  5  S.  W.  228;  Carter 
V.  State,  30  Tex.  App.  551,  28  Am.  St.  Rep. 
944,  17  S.  W.  1102;  Arto  v.  State,  19  Tex. 
App.  126;  King  v.  State,  13  Tex.  App.  277; 
Jones  V.  State,  17  Tex.  App.  602;  Franklin 
v.  State,  34  Tex.  Crim.  Rep.  286,  30  S.  W. 
231;  Reed  v.  State,  11  Tex.  App.  509,  40 
Am.  Rep.  795. 
Mr.  F.'  J.  McCord  for  appellee. 

Ramsey,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  was  indicted  in  the  court  below 
for  an  assault  with  intent  to  murder.  His 
trial  resulted  in  a  conviction  of  aggravated 
assault,  and  his  punishment  assessed  at  a 
fine  of  $100.  From  this  judgment,  appel- 
lant has  appealed  to  this  coUrt  for  a  re- 
versal on  sundry  errors  assigned. 

An  inspection  of  the  statement  of  facts 
discloses  that  appellant,  on  the  night  of  the 
3d  of  December,  1908,  went  to  the  home  of 
the  prosecuting  witness  and  injured  party. 
Fuller,  in  his  absence.    On  the  night  in  ques- 


Note.  —  Bight  of  self-defense  hy  one 
who  is  pursued  and  assaulted  after 
leaving  premises  tchich  he  had  en' 
tered  for  an  unlawftU  purpose. 

But  few  cases  are  to  be  found  which  so 
present  the  facts  as  to  fall  within  the  scope 
of  this  question. 

The  case  of  McSpatton  v.  State,  30  Tex. 
App.  616,  18  S.  W.  298,  closely  resembles 
the  case  under  annotation.  It  appeared 
that  defendant  was  paying  too  much  atten- 
tion to  the  wife  of  another  man  who  or- 
dered him  not  to  come  about  his  home  and 
premises;  thereafter,  while  climbing  over 
the  back  fence,  the  defendant  saw  the  hus- 
band approaching  with  an  iron  rod  in  his 
hand,  and  fled,  pursued  by  him  for  two  or 
three  blocks,  when  defendant  pulled  out  his 
pistol  and  snapped  it  at  the  husband.  On 
trial  for  an  assault  with  intent  to  murder, 
it  was  held  that  the  court  should  have 
given  defendant's  requested  Instruction 
that,  "if  the  defendant  went  to  Sam  Mil- 
ler's house  to  commit  any  offense  against 
the  law,  but  abandoned  such  intention,  and 
attempted  to  avoid  a  difficulty  with  his  ad- 
versary, and  was  then  pursued,  his  right 
of  self-defense  revived,  and  he  had  the 
right  to  kill  his  adversary  to  prevent  being 
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tion  Fuller,  the  prosecutor,  had  gone  to  a 
neighbor's  house  some  2  miles  away,  ac- 
companied by  his  wife,  to  some  kind  of 
social  gathering.  After  he  had  been  at  his 
neighbor's  house  some  while,  he  received  in- 
formation that  induced  him  to  return  home, 
leaving  his  wife  at  the  festival.  In  this  con- 
nection prosecuting  witness  testified  as  fol- 
lows: ''When  I  got  the  information  I  bor- 
rowed a  mule  and  went  back  home,  which 
was  about  a  mile  from  there.  And  when  I 
gets  to  the  yard  gate,  I  gets  down  and 
hitches  the  mule  at  the  gate,  and  I  goes 
all  the  way  around  the  house  and  comes 
back  to  the  gallery,  and  goes  in  on  the  gal- 
lery, and  there  was  a  chair  against  the 
front  door,  and  I  pushed  the  door  open 
with  my  left  hand,  and  I  goes  in  my  pocket 
with  my  right  hand  and  gets  a  match  and 
strikes  it,  and  when  I  struck  the  match  I 
saw  a  man  person  coming  from  the  direc- 
tion of  the  bed  where  my  little  girl  was 
sleeping,  and  when  he  run  out  he  run  to  the 
middle  door  and  jerked  it  open  with  one 
hand,  and  jerked  it  to  behind  him,  and  I 
run  on  after  him  right  behind  him,  and 
jerked  the  door  open,  and  by  that  time  he 
was  at  the  back  door  and  jerked  the  back 
door  open,  and  run  out  and  jerked  it  to 
behind  him,  and  by  that  time  I  jerked  the 
back  door  open,  and  when  I  opened  the  door 
he  was  standing  on  the  outside  right  down 
on  the  ground.  I  didn't  know  who  he  was 
at  that  time,  and  when  I  opened  the  door 
he  just  reached  up  and  caught  me  on  the 
right  side  is  my  recollection.  He  caught 
hold  of  my  coat,  and  I  walked  backward 
and  stepped  back  up  in  the  room,  and  when 


he  stepped  back  in  the  room  he  struck  me 
in  the  side  with  some  sharp  instrument— 
knife  or  something — in  my  right  side;  he 
cut  me  in  the  side  with  something  or  other, 
and  by  that  time  I  grabbed  him,  and  we 
gets  in  a  tussle  there,  and  I  managed  to 
throw  him  down,  and  I  jumped  straddle  of 
him  and  choked  him  until  he  was  about  out 
of  breath,  and  I  gets  up  and  goes  back  in 
the  house  on  the  mantle  board  and  gets  a 
match,  and  come  back  and  struck  the  match, 
and  when  I  come  back  and  struck  the  match 
I  found  out  who  it  was.  It  was  W.  M.  Cox. 
He  was  laying  down  there  by  the  stove  when 
I  struck  the  match."  This  is  a  sufficient 
statement  of  the  prosecuting  witness's  testi- 
mony. Appellant  took  the  stand  in  his  own 
behalf,  and,  in*  substance,  testified  that  he 
had  been  in  the  habit  of  meeting  the  prose- 
cuting witness's  wife  at  various  places  and 
having  intercourse  with  her,  and  that  he 
had  an  appointment  with  her  to  meet  her 
that  night  at  the  prosecuting  witness's  home, 
she  informing  him  that  the  prosecuting  wit- 
ness would  be  away  from  home,  and  that 
he  went  to  the  house  for  that  purpose;  that 
he  had  just  gotten  in  the  house  when  the 
prosecuting  witness  broke  in  on  him;  that 
he  discovered  the  prosecuting  witness's  wife 
was  not  at  home;  and  that  he  immediately 
attempted  to  beat  a  retreat,  and  was  hur- 
riedly leaving  the  place  and  abandoning  the 
premises  of  the  prosecuting  witness,  when 
he  was  pursued  by  the  prosecutor,  knocked 
down,  and  in  the  scuffle  he  cut  prosecuting 
witness. 

1.  Now,  upon  this  state  of  facts,  the  court 
charged  the  jury  as  follows:     "If  the  occa- 


killed,  or  any  serious  bodily  injury  to  him- 
self; and  if  the  jury  so  find,  they  will  ac- 
quit the  defendant." 

In  State  v.  Partlow,  90  Mo.  608,  59  Am. 
Rep.  31,  4  S.  W.  14,  it  was  held  that,  al- 
though defendant  may  have  gone  to  de- 
ceased's house  after  having  made  threats 
against  the  life  of  the  man  who  was  then 
being  married  to  deceased's  daughter,  with- 
out any  overt  act  tending  to  bring  on  a  dif- 
ficulty, and  if  at  the  door  he  was  ordered 
away  and  started  away,  really  intending  to 
abandon  the  conflict,  but,  while  retreating 
toward  the  gate,  was  pursued  and  attacked 
by  deceased  and  others,  then,  if  taking  life 
became  necessary  to  save  his  own,  he  was 
justified. 

In  People  v.  Gulick,  Hill  &  D.  Supp.  229, 
it  was  held  that,  though  one  may  be  a  tres- 
passer in  entering  the  house  of  another, 
he  is  not  bound  to  submit  quietly  to  un- 
reasonable or  unnecessary  violence,  but  he 
may,  within  acknowledged  principles,  pro- 
tect himself  by  force  from  unreasonable  or 
wanton  violence  committed,  or  sought  to 
be  committed,  by  the  party  trespassed  upon. 

In  Crawford  v.  State.  112  Ala.  1,  21  So. 
214,  it  was  held  that  a  plea  of  aelf-defense 
26  L,B.A.(N,S,) 


was  not  available  to  a  defendant  who  en- 
tered a  room  in  the  nighttime,  having  a 
deadly  weapon  in  his  hand,  his  presence  and 
purposes  unexplained,  and,  being  ordered 
out  by  the  occupant,  retreated,  but  at  or 
near  the  door  of  the  room  shot  the  occu- 
pant, who  had  ordered  him  out  and  followed 
him  to  the  door  with  the  gun. 

In  Scott  V.  Com.  16  Ky.  L.  Rep.  702,  29 
S.  W.  977,  it  appeared  that  deceased  had 
ordered  off  his  premises  a  ruffian  who  had 
come  with  a  pistol  for  the  purpose  of 
breaking  up  *  a  dance,  and  deceased  ad- 
vanced, defendant  backing,  until  about  16 
feet  had  thus  been  covered,  when  defend- 
ant shot  and  killed  deceased.  It  waa  held 
that  defendant  commenced  the  difficulty  by 
unlawfully  refusing  to  leave  the  premises 
when  requested  to  do  so,  and  in  resisting 
when  deceased  attempted  forcibly  to  re- 
move him,  and  that  the  homicide  could  not 
be  excused  upon  the  ground  of  self-defense. 
In  this  and  the  preceding  case,  it  should  be 
observed  that,  although  both  defendants 
backed  away,  it  does  not  appear  that  there 
was  any  withdrawal  in  the  interest  of 
))eacc,  any  abandonment  in  good  faith  and 
in  fact. 
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sion  of  the  difficulty  was  the  entry  of  de- 
fendant into  J.  H.  Fuller's  home  at  night, 
"with  intent  to  procure  or  solicit  sexual 
intercourse  with  Fuller's  wife,  and,  being 
found  there,  fled,  and  was  pursued  by  Ful- 
ler, then,  in  such  case,  if  defendant  volun- 
tarily stopped,  and  intentionally  cut  Fuller 
with  a  knife  or  other  sharp  instrument  be- 
fore Fuller  had  committed  any  assault  or 
violence  upon  him  further  than  pursuit, 
then  defendant  could  not  claim  or  be  allowed 
any  right  of  self-defense,  and  the  grade  of 
the  assault  thus  committed  would  be  deter- 
mined by  you  from  the  evidence,  under  other 
instructions  herein  given  you  as  to  the  con- 
stituents of  the  different  grades  of  assault, 
submitted  to  you  for  a  finding;  but  if,  while 
fleeing,  defendant  was  overtaken  and  as- 
saulted by  Fuller,  and,  by  choking  or  other 
violence  at  the  hands  of  Fuller,  was  in  dan- 
ger of  death  or  bodily  injury,  and  he  cut 
Fuller  to  protect  himself  from  injury  from 
such  assault,  then,  in  such  latter  case,  al- 
though defendant  could  not,  on  account  of 
his  unlawful  invasion  of  Fuller's  home,  claim 
perfect  or  complete  self-defense,  yet  the  of- 
fense, if  it  would  otherwise  have  been  an 
assault  with  intent  to  murder,  would  be  re- 
duced in  degree  by  reason  of  such  first  as- 
sault by  Fuller,  and  would  be  an  aggravated 
assault."  This  charge  was  complained  of 
by  appellant  because  it  did  not  submit  a 
correct  rule  of  law,  and  that  it  deprived  the 
defendant  of  the  right,  though  his  intention 
at  the  beginning  was  unlawful,  to  aban- 
don any  evil  intention;  and  that  the  same 
was  a  charge  upon  the  weight  of  the  testi- 
mony, and  deprived  the  defendant  of  the 
right  to  defend  himself  against  an  assault 
upon  him,  when  he  had  abandoned  any  evil 
intention  he  may  have  had.  We  think  that 
the  charge  of  the  court  was  error,  and  that 
this  error  was  prejudicial  to  the  rights  of 
appellant,  for  which  the  case  will  have  to 
be  reversed.  A  question  similar  to  this 
came  before  the  court  in  the  case  of  Roach 
v.  State,  21  Tex.  App.  249,  17  S.  W.  464.  In 
the  Roach  Case  it  seems  that  Roach  went  to 
the  house  of  Hefner  at  night,  some  5  miles 
north  of  Greenville,  in  Hunt  county.  One 
Poindexter  was  living  at  said  house.  The 
witness  !Poindexter  started  to  leave  the  room 
about  9  o'clock  at  night,  and  as  he  opened 
the  door  he  saw  a  man  standing  on  the  edge 
of  the  gallery  in  front  of  the  door.  The  wit- 
ness did  not  at  that  time  recognize  the  par- 
ty, but  afterwards  the  party  was  recognized. 
Poindexter  immediately  closed  the  door,  ran 
back  in  the  house,  and  got  his  pistol.  Re- 
turning, the  witness  threw  the  door  wide 
open,  and,  by  means  of  the  light  thrown 
from  the  sitting  room,  saw  and  recognized 
the  defendant.  Defendant  turned  and  fled 
toward  the  gate.  Witness  followed  into  the 
26  LJUA.(N.S.) 


yard.  When  the  defendant  reached  a  point 
fifteen  or  twenty  steps  from  the  gallery,  he 
turned  and  opened  fire  on  the  witness.  The 
witness  then  fired  on  the  defendant,  and  ad- 
vanced oh  him  until  both  of  them  had  gone 
some  distance  beyond  the  gate.  Several 
shots  were  fired  between  the  parties.  It 
seems  there  had  been  a  difficulty  previous 
to  this  between  witness  and  the  defendant, 
in  which  the  witness  had  been  shot.  The 
witness  further  testified  upon  cross-examina- 
tion that  the  defendant  made  no  demonstra- 
tion as  if  to  shoot  when  witness  first  went 
to  the  door.  He  made  no  effort  to  shoot 
when  witness  went  outside  with  his  pistol, 
but  fled  towards  the  gate.  Hefner  testified, 
substantially,  to  the  same  facts.  This  court, 
speaking  through  Presiding  Judge  White, 
lays  down  the  doctrine  that  we  think  should 
control  in  this  case,  and  that  is  that,  though 
the  defendant  may  have  been  in  the  wrong 
in  going  to  the  house  of  the  prosecuting  wit- 
ness. Fuller,  and  though  in  law  he  may  have 
been  a  trespasser,  and  that  his  conduct  in 
going  there  was  wrongful,  and  he  must  have 
known  that  it  was  likely  to  provoke  a  diffi- 
culty should  he  be  discovered  by  the  hus- 
band on  the  night  in  question,  and  if,  when 
caught  in  the  house,  under  these  circum- 
stances, he,  in  extremity,  should  kill,  or  de- 
fend himself  from  an  assault  by,  the  hus- 
band, he  could  not  plead  perfect  self-defense, 
yet,  if  he  abandoned  the  premises,  and  he 
should  be  pursued  and  assaulted,  then  his 
perfect  right  of  self-defense  would  be  re- 
stored. This,  we  think,  is  the  proposition 
as  laid  down  in  the  Roach  Case,  supra. 
Says  the  court  in  that  case :  "If  the  defend- 
ant, intending  to  kill  Poindexter,  went,  to 
the  house  where  he  resided  with  a  purpose 
to  waylay  and  murder  him,  and  thus  pro- 
voked the  occasion  which  resulted  in  his 
having  to  shoot  at  Poindexter,  then  he  could 
not  claim  that  his  act  was  in  self-defense. 
If,  however,  he  was  a  mere  trespasser  upon 
the  premises,  and  thus  provoked  the  occasion 
which  resulted  in  his  shooting  at  Poindexter, 
without  any  intent  on  defendant's  part  to 
kill  Poindexter,  or  do  him  serious  bodily  in- 
jury, and  without  intent  to  commit  any 
felony,  in  such  case  he  would  not  be  deprived 
wholly  of  the  right  of  self-defense,  but  such 
right  would  only  be  partial  and  imperfect, 
and  such  as  would  operate  to  reduce  a  homi- 
cide, had  he  committed  a  homicide,  from 
murder  to  manslaughter;  and  when  a  homi- 
cide had  not  been  committed,  then  the  of- 
fense would  be  reduced  from  assault  with 
intent  to  murder  to  aggravated  assault. 
.  .  .  If  defendant  went  upon  the  premises 
with  intent  to  kill  Poindexter,  yet,  if  he 
abandoned  such  intention  in  good  faith,  and 
tried  to  escape  from  or  avoid  his  adversary, 
theUj  if  he  was  pursued,  his  right  of  self- 
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defense  revives.  Of  course,  there  must  be 
a  real  and  bona  fide  abandonment  and  with- 
drawal on  his  part;  for,  if  there  be  not, 
then  he  will  still  continue  to  be  regarded  as 
the  aggressor/'  See  also  the  cases  of  Arto 
V.  State,  19  Tex.  App.  126;  King  v.  State, 
13  Tex.  App.  277;  Jones  v.  State,  17  Tex. 
App.  602;  Franklin  v.  State,  34  Tex.  Grim. 
Rep.  286,  30  S.  W.  231;  Reed  v.  State,  11 
Tex.  App.  509,  40  Am.  Rep.  795.  So,  it 
seems  that  in  this  case  the  court  neglected 
to  charge  the  jury  that,  if  appellant  had 
abandoned  the  purpose  for  which  he  went 
to  the  house,  and  while  being  pursued  and 
assaulted,  he  would  then  have  the  perfect 
right  of  self-defense.  This  we  understand 
to  be  the  law,  and  that  the  charge  given 
by  the  court  was  not  the  law,  and  takes 
away  from  appellant  the  right  to  defend 
himself  in  all  cases  where  his  intention  and 
purpose  were  unlawful,  yet,  if  he  had  aban- 
doned the  same  in  good  faith,  and  was  then 
being  pursued,  he  would  have  the  perfect 
right  of  self-defense. 

For  the  error  of  the  court  in  its  charge 
to  the  jury  in  limiting  appellant's  right  of 
self-defense,  where  he  inflicted  the  injury 
when  being  pursued  and  assaulted,  after  he 
had  abandoned  the  purpose  for  which  he 
had  gone  to  the  house,  the  case  must  be  re- 
versed and  remanded,  and  it  is  accordingly 
80  ordered. 


MINNESOTA    SUPREME    COURT. 

GUST  ANDERSON,  Respt., 
v. 

PITTSBURG   COAL  COMPANY,   Implead- 
ed, etc.,  Appt. 

(108  Minn.  455,  122  N.  W.  794.) 

Master  *  Injury  to  servant  ^  proximate 

cause  —  Jury  —  fellow     servants  — 

test —*  delegation   of   duty   to   warn  — 

custom  -^  excessive  damages. 

Plaintiff,    engaged    as   a   coal    heaver   in 

unloading  the  hold  of  defendant's  boat,  was 

knocked  down  by  a  coal  bucket  operated  by 

a   crane,    which    had    acquired    "too    much 

swing."      The    hatch    tender    signaled    the 

bolster  to  stop  it  and  drop  it  down.     H^ 

did   not   warn   plaintiff,   as   his   duty    and 

custom  required.     The  hoister  dropped  the 

bucket.     It  struck  plaintiff,  and*  produced 

the  injuries  for  which  recovery  is  sought. 

It  is  held: 

(1)  Whether  the  proximate  cause  of  the 
injury  was  the  dropping  of  the  clam  shell 
upon  plaintiff,  or  the  previous  swinging  of 
the  bucket,  was  a  question  of  fact  for  the 
jury. 

(2)  The  failure  of  the  hatch  tender  to 
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^ive  plaintiff  the  customary  warning  be- 
fore the  bucket  was  lowered  was  the  negli- 
gence of  a  vice  principal,  and  not  of  a  fel- 
low servant. 

(a)  The  value  of  a  particular  decision 
as  a  precedent  is  to  be  determined  by  refer- 
ence, not  only  to  identity  of  its  facts  with 
the  facts  in  issue,  but  also  to  identity  of 
the  principle  upon  which  that  decision  is 
based  with  the  pertinent  rules  established 
in  the  jurisdiction  in  which  the  controversy 
is  pending.  Decisions  of  other  courts  that 
under  given  circumstances  a  servant  is  a 
fellow  servant  of  another  are  not  persua- 
sive in  this  court,  unless  the  criterion  by 
which  the  relationship  is  determined  is  the 
same  as  in  this  jurisdiction;  namely,  that  a 
fellow  servant  is  one  to  whom  the  master 
has  not  intrusted  the  performance  of  some 
absolute  nonassignable  duty. 

(b)  Subject  to  restrictions  arising  under 
particular  circumstances,  the  general  rule 
IS  "that  the  delegation  to  an  employee  of 
the  duty  of  taking  such  measures  as  are 
within  the  power  of  the  master  to  protect 
employees  against  danger  while  at  work 
cannot  relieve  the  master  from  liability  if 
the  employee  to  whom  such  duty  is  deputed 
does  not  exercise  reasonable  care  in  its  dis- 
charge." 

(c)  While  the  duty  of  the  master  to 
warn  the  servant  of  impending  danger,  as 
distinguished  from  the  duty  to  instruct  a 
youthful  or  inexperienced  servant,  may  not, 
under   all   circumstances,   be   absolute   and 

Note.  ^  la  the  duty  of  the  master  to  iti' 
struct  or  tvam  servants  delegable. 

I.  Introduction,  624. 
II.  Impending  dangers. 

a.  General    statements    of    the    rule, 

626. 

b.  Of    machinery,    tools,    and    appli- 

ances,   629. 

c.  Of   the   working  place   and   peril- 

ous operations,  633. 

d.  Of    new    and    extraordinary    per- 

ils,   637. 

III.  Transitory  and  recurring  dangers. 

a.  In  general,    639. 

b.  Of  blasting  and  attendant  perils, 

640. 
a  Of  hoisting  and  loading,  642. 

d.  Of  falling   things,   645. 

e.  Of  the  starting  of  machinery,  647. 

f.  Of  external  dangers,  648. 

IV.  Transitory  and  nonrecurring  dangers, 

649. 

J.  Introduction, 

This  note  does  not  include  cases  wMeh 
turn  upon  the  question  whether  the  master 
owes  a  primary  duty  to  the  servant  to  in- 
struct or  warn.  Assuming  that  the  master 
owes  a  duty  to  provide  for  instruction  or 
warning,  th«  question  herein  is  whether  he 
has  done  everything  necessary  when  he  has 
assigned  this  duty  to  a  competent  servant. 
The  note,  of  course,  does  not  include  cases 
in  which  it  is  held  that  it  is  tb^  master's 
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nonassignable,  the  general  .  rule  is  that, 
when  an  employee  is  at  work  in  a  place 
safe  in  itself,  but  which,  by  virtue  of  some 
independent  work  done  for  the  master's 
purposes,  becomes  dangerous  unless  prior 
warning  of  impending  danger  be  given,  and 
when  the  master  has  required  such  warn- 
ing to  be  given,  or  has  customarily  *  as- 
sumed to  give  such  warning  by  an  em- 
ployee, the  person  charged  with  that  duty 
is  a  vice  principal. 

(3)  A  verdict  of  $8,000  for  plaintiff's  in- 
juries, whereby  his  leg  was  shortened  about 
3  inches,  a  curvature  of  the  spine  was  pro- 
duced, and  a  permanent  inability  to  do 
hard  work  resulted,  in  addition  to  other  in- 
juries, is  held  not  to  have  been  so  excessive 
as  to  justify  a  new  trial. 

I 

(July  23,  1909.) 

APPEAL  by  defendant  Pittsburg  Coal 
Company,  from  an  order  of  the  Dis- 
trict Court  for  St.  Louis  County,  denying 
its  motion  for  judgment  notwithstanding 
a  verdict  for  plaintiff,  or  for  a  new  trial, 


in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  C.  Kennedy,  for  appellant: 

The  hatch  tender  was  a  fellow  servant 
with  the  plaintiff,  as  both  were  engaged  in 
the  common  undertaking  of  unloading  the 
coal. 

Portance  v.  Leigh  Valley  Coal  Co.  101 
Wis.  574,  70  Am.  St.  Rep.  932,  77  N.  W. 
875;  LindvalV  v.  Woods,  41  Minn.  212,  4 
L.R.A.  793,  42  N.  W.  1020;  2  Labatt,  Mast. 
&  S.  p.  007 ;  Berneche  v.  Hilliard,  101  Minn. 
3CG,  112  N.  W.  392;  O'Niel  v.  Great  North- 
ern R.  Co.  80  Minn.  27,  51  L.R.A.  532,  82 
N.  W.  108G;  Doerr  v.  Daily  News  Pub.  Co. 
97  Minn.  248,  106  N.  W.  1044;  Jemming 
V.  Great  Northern  R.  Co.  90  Minn.  302.  1 
L.R.A.(N.S.)  690,  104  N.  W.  1079;  Pasco 
V.  Minneapolis  Steel  &  Machinery  Co.  105 
Minn.  132,  18  L.R.A.  (N.S.)  153,  117  N. 
W.  479. 

Tha  damages,  as  fixed  by  the  jury,  are 


duty  to  provide  for  signals,  and  that  he  is 
liable  because  he  has  not  set  a  competent 
person  at  giving  such  signals,  as  where  he 
has  assigned  a  servant  to  warn,  who  is  so 
engrossed  and  busied  with  his  other  duties 
that  he  cannot  properly  and  efficiently  give 
the  necessary  signals.  The  Pioneer,  78  Fed. 
COO. 

Cases  dealing  with  the  question  of  the 
delegability  of  the  duty  to  liglit  dangerous 
places  have  also  been  excluded.  For  au- 
thorities on  this  point  see:  Enjilish  v.  Ami- 
don,  72  N.  H.  301,  56  Atl.  548;  Miller  v. 
Centralia  Pulp  &  Water  Power  Co.  134  Wis. 
316,  13  L.R.A. (N.S.)  742,  113  N.  W.  954; 
Devaney  v.  Degnon -McLean  Constr.  Co.  79 
App.  Div.  62,  79  N.  Y.  Supp.  1050,  affirmed 
in  178  N.  Y.  620,  70  N.  E.  1098;  Simmons 
V.  Peters,  20  App.  Div.  251,  46  N.  Y.  Supp. 
800;  Sunney  v.  Holt,  15  Fed.  880;  Living- 
stone V.  Saginaw  Plate  Glass  Co.  146  Mich. 
236,   109  N.  W.  431. 

The  main  difficulty  in  making  a  complete 
collection  of  cases  on  this  subject  arises 
from  the  varying  tests  for  determining 
whether  the  negligent  servant  is  a  vice  prin- 
cipal or  a  fellow  servant  of  the  injured  em- 
ployee. If  the  master  is  held  liable  on  the 
ground  that  the  servant  failing  to  warn 
was  a  vice  principal  because  of  his  rank, 
manifestly  such  a  case  is  of  no  value  as  an 
authority  on  the  delegability  of  the  duty 
to  warn.  On  the  other  hand,  in  jurisdic- 
tions where  the  superior-servant  doctrine 
or  the  different-department  doctrine  does 
not  prevail,  where  the  question  as  to  vice 
principalship  turns  solely  upon  the  nature 
of  the  act,  that  is,  whether,  in  doing  the 
particular  act,  tlie  negligent  servant  is  per- 
forming a  personal  duty  of  tlie  master,  or 
not,  a  decision  that  the  servant  failing  to 
warn  is  a  vice  principal  or  a  fellow  serv- 
ant, is  essentially  a  decision  on  the  delega- 
bility of  the  duty  to  warn. 
26  L.R.A.(N.S.) 


In  jurisdictions  in  which  the  superior- 
servant  doctrine  is  maintained,  it  has  often 
been  decided  that  the  servant  failing  to 
warn  is  a  fellow  servant,  where  the  ques- 
tion raised  was  whether  he  was  a  vice  prin- 
cipal by  virtue  of  his  rank.  In  such  a  case, 
the  negligent  servant  having  been  held  to 
iiave  been  a  fellow  servant,  it  might  be  in- 
ferred that  this  was  a  holding  that  the 
duty  to  warn  is  delegable.  Tliese  cases  are 
of  no  value,  however,  as  authorities  on  the 
delegability  to  warn,  because  they  turn 
wholly  on  the  question  whether  the  negli- 
gent servant  was  of  superior  rank  or  not, 
the  question  whether  the  master's  duty  to 
warn  is  absolute  not  having  been  presented 
to  the  court,  which,  had  that  question  been 
argued,  might  have  held  the  master  liable 
on  the  theory  that  the  duty  to  warn  is  per- 
sonal, although  deciding  that  the  master 
could  not  be  held  responsible  on  the  theory 
that  the  negligent  servant  was  a  vice  prin- 
cipal by  virtue  of  his  rank. 

Likewise,  where  tlie  master  is  sought  to  be 
held  bound  on  the  theory  that  the  negligent 
servant  is  a  vice  principal  within  the  mean- 
ing of  statutes  making  control  the  test, 
and  it  is  held  that  the  negligent  servant  is 
not  the  superior  of  the  injured  servant  in 
this  respect,  but  is  only  a  fellow  servant, 
the  cases  are  excluded,  the  question  wheth- 
er the  duty  to  warn  is  personal  not  being 
presented.  In  such  cases,  that  the  duty  to 
warn  is  delegable  is  either  conceded,  or  the 
question  is  overlooked  by  both  court  and 
counsel. 

Some  difficulty  is  also  presented  by  an- 
other class  of  cases  in  which  the  con- 
tention is  that  the  master  is  not  liable 
because  the  neii^lect  to  warn  is  a  mere  de- 
tail of  the  work.  A  derision  that  the  mas- 
ter is  not  liable  because  the  neglect  to  warn 
is  a  detail  of  tlie  work  might  very  properly 
be  taken  to  mean  that  the  master  owed  no 
40 
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excessive,  and  appear  to  have  been  given 
under  the  influence  of  passion  or  prejudice. 

Mag3au  V.  Great  Northern  R.  Co.  lOG 
Minn.  375,  119  N.  W.  200. 

Mr.  John  Jens  wold,  Jr.,  for  respond- 
ent: 

The  negligent  act  of  the  hatch  tender  was 
the  act  of  a  vice  principal. 

Gray  v.  Commutator  Co.  85  Minn.  463, 
89  N.  W.  322;  Peterson  v.  American  Grass 
Twine  Co.  90  Minn.  343,  96  N.  W.  913; 
Fitzgerald  v.  International  Flax  Twine  Co. 
104  Minn.  148,  116  N.  W.  475;  Carlson  v. 
Northwestern  Teleph.  Exch.  Co.  63  Minn. 
433,  66  N.  W.  914;  Dell  v.  McGrath,  92 
Minn.  187,  99  N.  W.  629;  Reberk  v.  Hornc 
&  D.  Co.  85  Minn.  320,  88  N.  W.  1003; 
Perras  v.  A.  Booth  &  Co.  82  Minn.  191, 
84  N.  W.  739,  85  N.  W.  179;  Borgerson  v. 
Cook  Stone  Co.  91  Minn.  91,  97  N.  VV.  734; 
Barrett  v.  Reardon,  95  Minn.  429,  104  N. 
W.  309;  Comers  v.  Washburn-Crosby  Co. 
91  Minn.  105,  97  N.  W.  733;  Sims  v.  Ameri- 
can Steel  Barge  Co.  50  Minn.  73,  45  Am.  St. 
Rep.  451,  57  N.  W.  322. 

It  is  the  master's  duty  to  advise  the 
servant  of  any  change  which  renders  his 
place  of  work  unsafe. 

Kohout  V.  Newman,  96  Minn.  61,  104  N. 
W.  764;  Barrett  v.  Reardon,  95  Minn.  425, 
i04  N.  W.  309;    Abel  v.   Butler-Ryan  Co. 


66  Minn.  16,  68  N.  W.  205;  Hess  v.  Adam- 
ant Mfg.  Co.  66  Minn.  79,  68  N.  W.  774; 
Ready  v.  Peavy  Elevator  Co.  89  Minn.  154, 
94  N.  W.  442 ;  Borgerson  v.  Cook  Stone  Co. 
supra;  Lohman  v.  Swift  &  Co.  105  Minn. 
148,  117  N.  W.  418. 

It  is  the  master's  duty  to  keep  the  place 
of  work  in  a  safe  condition. 

Perras  v.  A.  Booth  &  Co.  supra;  Renlund 
V.  Cpmmodore  Min.  Co.  89  Minn.  41,  99 
Am.  St.  Rep.  534,  93  N.  W.  1057;  Borger- 
son V,  Cook  Stone  Co.  supra;  Owens  v. 
Savage,  93  Minn.  468,  101  N.  W.  790;  Jen- 
sen v.  Commodore  Min.  Co.  94  Minn.  63, 
101  N.  W.  944. 

When  an  employee  is  engaged  in  a  danger- 
ous place  of  work  which  has  a  tendency,  in 
the  ordinary  course,  to  result  In  harm  uiT* 
less  prior  warning  of  the  impending  danger 
be  given,  and  the  master  has  either  personal- 
ly or  through  an  employee  assumed  cus- 
tomarily to  give  such  warning,  the  person 
charged  with  that  duty  is  a  vice  principal, 
and  for  his  negligence  therein  the  master 
is  liable. 

Hjelm  V.  Western  Granite  Contracting 
Co.  94  Minn..  160,  102  N.  W.  384;  Fitz- 
gerald v.  International  Flax  Twine  Co.  104 
Minn.  147,  116  N.  W.  476;  Lohman  v. 
Swift  &  Co.  supra. 

The  award  of  damages  is  not  so  excessive 


primary  duty  to  warn;  and,  of  course,  if 
that  were  so,  no  room  would  be  left  for  the 
question  of  delegability  of  the  duty.  It  is 
evident,  however,  that  where  the  courts  use 
the  words  "detail  of  the  work,"  in  connec- 
tion with  the  duty  to  warn,  they  often 
mean  thereby  that  the  duty  is  delegable. 
Such  cases  are  included  in  this  note. 

For  cases  on  the  question  wliether  the 
duty  of  a  railroad  or  a  street  railway  com- 
pany with  respect  to  signals  or  warnings  is 
delegable,  which  are  excluded  from  this  note, 
see  note  to  Carter  v.  McDermott,  10  L.R.A. 
(N.S.)  1103.  See  also  notes  to  Stevens  v. 
Chamberlain,  51  L.R.A.  513,  on  "Vice  prin- 
cipalship  considered  with  reference  to  the 
superior  rank  of  a  negligent  servant;"  and 
Lafayette  Bridge  Co.  v.  Olsen,  54  L.R.A. 
33,  on  "Vice  principalship  as  determined 
with  reference  to  the  character  of  the  act 
which  caused  the  injury." 

As  to  the  primary  duty  of  the  master  to 
warn,  see  notes  to  James  v.  Rapides  Lum- 
ber Co.  44  L.R.A.  33,  on  "The  duty  of  a 
master  to  instruct  and  warn  his  servants 
as  to  the  perils  of  the  employment;"  to  An- 
derson V,  Columbia  Improv.  Co.  2  L.R.A. 
(N.S.)  840;  on  "Duty  to  instruct  servant 
as  to  danger  in  felling  trees;"  to  Cooper  v. 
Cashman,  3  L.R.A. (N.S.)  209,  on  "Duty  to 
warn  servant  against  vicious  horse;"  to 
Bare  v.  Crane  Creek  Coal  &  Coke  Co.  8 
L.R.A.  (N.S. )  284,  on  "Instructing  minor 
who  is  of  insulTicient  age  or  capacity  to 
comprehend  dangers  of  emnloyment  ns  af- 
fecting master's  responsibility;"  to  Hardy 
26  L.R.A.(N.S.) 


V.  Chicaf,D,  R.  I.  &  P.  R.  Co.  19  L.R.A. 
(N.S.)  99"^,  on  "Duty  to  warn  servant  en- 
gaged in  blasting  of  the  dangers  therefrom ;" 
to  Aliern  v.  Amoskeag  Mfg.  Co.  21  L.R.A. 
(N.S.)  89,  on  "Duty  of  master  to  adopt 
rules  to  protect  servant  or  warn  him  against 
dangers  not  reasonably  to  be  apprehended;** 
and  to  Rallies  v.  J.  Thompson  &  Sons  Mfg. 
Co.  23  L.R.A.(N.S.)  296,  on  "Duty  of  mas- 
ter  as  to  instructing  and  wa.rning  servant 
unable  to  understand  English." 

//.  Impending  dangers, 

a.  General  statements  of  the  rule. 

It  has  been  deemed  an  advantage,  in  con- 
sidering the  conflicting  cases  on  this  sub- 
ject, to  arrange  and  compare  them  with 
reference  to  three  general  classes  of  dan- 
gers to  which  servants  are  subjected.  The 
first  of  these  comprises  those  dangers  which 
are  nontransitory,  which  generally  exist 
when  the  servant  goes  to  work,  but  which 
may  arise  afterwards, — dangers  which,  in 
this  note,  will  be  termed  "impending  dan- 
gers." The  second  class  of  dangers  com- 
prises those  perils  which  arise  necessarily 
during  the  progress  of  the  work,  which  are 
therefore  to  be  expected,  and  which  may  be 
guarded  ngainst, — dangers  which  are  here- 
in ternic<l  "transitory  and  recurring  dan- 
gers." The  third  class  of  dangers  comprises 
those  which  arise  during  the  progress  of  the 
work,  which  are  momentary  and  unneces- 
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as  to  justify  the  oonclusion  that  they  were 
given  under  the  influence  of  passion  or 
prejudice. 

Viou  V.  Brooks-Scanlon  Lumber  Co.  99 
Minn.  102,  108  N.  W.  891,  9  A.  &  E.  Ann. 
Cas.  318;  North  Chicago  Street  R.  Co.  v. 
Fitzgibbons,  79  111.  App.  632;  Devoy  v.  St. 
liouis  Transit  Co.  192  Mo.  197,  91  S.  W. 
140;  Chicago  v.  Merwin,  105  111.  App.  168; 
Gteorge  T.  Stagg  Co.  v.  Brightwell,  28  Ky. 
Li.  Rep.  1220,  92  S.  W.  8;  Funston  v. 
Chicago,  R.  I.  &  P.  R.  Co.  61  Iowa,  452, 
16  N.  W.  518;  Southern  R.  Co.  v.  Crowder, 
130  Ala.  256,  30  So.  592. 

Jaggard,  J.,  delivered  the  opinion  of  the 
court: 

'Plaintiff  and  respondent,  a  coal  heaver, 
was  engaged  in  unloading  defendant's  boat, 
loaded  with  coal.  Clam  shells,  or  buckets,' 
4  feet  wide  and  7  feet  long  when  closed, 
were  lowered  into  and  raised  out  of  hatch- 
ways by  means  of  wire  cables  running  over 
sheaves  at  the  end  of  booms  which  were' 
projected  over  the  vessel.  The  boat  being 
unloaded  was  provided  with  an  upper  and 
a  middle  deck.  At  the  time  of  the  accident 
here  involved,  the  coal  was  being  taken 
from  the  hold.  The  machinery  was  operated 
by  a  man  known  as  a  "bolster,"  who  re- 
ceived, from  a  man  on  deck,  known  as  a 


"hatch  tender,"  signals  by  which  his  ac- 
tions were  governed  in  controlling  the  move- 
ments of  the  clam  shell.  Immediately  be- 
fore the  accident  the  clam  shell  had  been 
lowered  and  was  swung  by  plaintiff  to  a 
place  in  the  hold  of  the  boat.  The  clam 
shell  was  closed  under  the  coal.  Plaintiff 
was  steadying  it.  The  clam  shell  caught  a 
part  of  the  floor  of  the  boat.  Additional 
power  was  put  on  the  hoisting  apparatus. 
When  the  bucket  was  raised  it  carried  along 
a  part  of  a  board.  It  swung  against  plain- 
tiff, and  knocked  him  down  on  the  coal  in 
the  hold,  but  did  not  injure  him.  The 
bucket  was  "swinging  too  far  away."  It  had 
acquired  too  much  swing,  so  the  hatch  tend- 
er signaled  the  bolster  to  stop  it,  and  shout- 
ed, "Down  the  bucket!"  The  bolster  drop- 
ped it  on  plaintiff's  right  hip  while  he  was 
lying  on  the  coal  and  before  he  could  get 
away.  The  hatch  tender  did  not  give  the 
signal  or  warning  required  by  his  prescribed 
duty  and  the  custom  then  current.  The 
bucket  was  raised,  when  someone  "hollered," 
and  was  swung  over  to  the  other  side.  It 
then  swung  back  to  the  place  where  plain- 
tiff was,  and  hit  him  again  on  his  left  leg 
above  the  knee.  The  clam  shell  lay  on  the 
top  of  him  a  minute  or  so,  and  then  was 
moved  to  the  center  of  the  hatch  and  was 
lowered  down.    According  to  the  plaintiff's 


sary, — dangers  which  are  herein  termed 
"transitory  and  nonrecurring  dangers."      ' 

The  general  statements  as  to  the  non- 
delegability of  the  master's  duty  to  instruct 
and  warn  servants,  appearing  in  the  follow- 
ing paragraphs  in  this  subdivision  of  the 
note,  are  in  harmony,  but  must  not  be  un- 
derstood to  apply  necessarily  to  transitory 
recurring  or  nonrecurring  dangers.  The 
courts  seem  to  be  in  accord  on  the  rule  that 
the  master's  duty  to  instruct  or  warn  as 
to  impending  dangers  cannot  be  delegated. 

The  duty  to  instruct  and  warn  an  em- 
ployee in  cases  where  such  warning  is  re- 
quired is  the  duty  of  the  master,  which 
cannot  be  delegated.  Gussart  v.  Greenleaf 
Stone  Co.  134  Wis.  418,  114  N.  W.  799. 

Among  the  nonassignable  duties  of  the 
master  is  that  of  instruction  of  servants. 
Moore  v.  Dublin  Cotton  Mills,  127  Ga.  609, 
10  L.R.A.(N.S.)  772,  66  S.  E.  839. 

Among  the  duties  for  the  nonperform- 
ance of  which  the  master  cannot  escape  lia- 
bility by  delegating  their  performance  to 
another  is  the  duty  to  give  his  servants 
timely  warning  of  dangers  which  are  known, 
or  ought  to  be  known,  to  the  master,  but 
which  are  neither  known  nor  patent  to  the 
servant.  Beresford  v.  American  Coal  Co. 
124  Iowa,  34,  70  L.R.A.  256,  98  N.  W.  902. 

Where  the  master  delegated  a  servant  to 
instruct  a  green  hand,  the  master's  liabil- 
ity is  not  affected  because  the  servant  to 
whom  he  delegated  this  duty  was  a  fellow 
servant  of  the  uninstructed  employee.  Alal- 
len  V.  Waldowski,  101  111.  App.  307,  re- 
26  L.R.A.(N.S.) 


versed  on  another  point  in  203  111.  88,  67 
N.  E.  409. 

The  duty  to  warn  and  instruct  a  youth  of 
inexperience  rests  upon  the  master,  and  can- 
not be  delegated  to  another,  so  as  to  re- 
lieve the  master  of  the  primary  duty  and  re- 
sponsibility. Owensboro  Wagon  Co.  v.  Bol- 
ing,  32  Ky.  L.  Rep.  816,  107  S.  W.  264. 

The  duty  of  the  master  to  inform  the 
servant  of  the  special  danger  of  his  situa- 
tion, and  of  the  machinery  and  appliances 
with  and  about  which  he  is  employed,  is 
nonassignable.  Norton  v.  Volzke,  158  111. 
402,  49  Am.  St.  Rep.  167,  41  N.  E.  1085. 

Among  the  duties  of  the  master  which 
cannot  be  lawfully  delegated  to  a  foreman 
or  other  employee  is  that  of  warning  an  in- 
experienced servant,  set  to  work  in  a  place 
of  danger,  of  the  perils  of  the  employment 
in  which  he  is  engaged.  Vitto  v.  Farley, 
15  Misc.  153,  36  N.  Y.  Supp.  1105,  affirmed 
in  15  App.  Div.  329,  44  N.  Y.  Supp.  1. 

The  master  must  give  warning  of  latent 
dangers,  not  discoverable  by  reasonable  and 
ordinary  exercise  of  diligence  on  the  part 
of  his  emplovees.  Fones  v.  Phillips,  39  Ark. 
]7,  43  Am.  Rep.  264. 

In  Schminkey  v.  T.  M.  Sinclair  &  Co.  137 
Ind.  130,  114  N.  W.  612,  it  is  said  that  it 
is  plainly  the  duty  of  the  master  to  warn 
his  employee  of  new  and  latent  dangers, 
and  that  this  duty  cannot  be  delegated  to 
another  in  such  a  manner  as  to  relieve  the 
master  from  the  results  of  nonperformance. 

Among  the  nonassignable  duties  of  a  mas- 
ter to  a  servant  is  that  of  using  ordinary 
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testimony  the  hatch  tender  could  have  seen 
plaintiff  while  he  was  lying  on  the  coal 
after  having  been  struck  by  the  clam.  The 
hatch  tender  testified  that  he  looked  at  the 
hoister  when  he  gave  the  signal  to  lower 
the  bucket.  He  did  not  look  down  where  the 
plaintiff  was.  He  had,  however,  seen  the 
plaintiff  take  hold  of  the  clam  when  it  de- 
scended through  the  hatchway  and  push  it 
to  one  side.  The  testimony  as  to  whether 
he  saw  plaintiff  when  the  clam  shell  was 
swinging  is  not  clear.  The  jury  returned 
a  verdict  of  $8,000.  This  appeal  was  taken 
from  the  order  of  the  trial  court  denying 
defendant's  alternative   motion. 

1.  Whether  the  proximate  cause  of  the 
injury  was  the  dropping  of  the  clam  shell 
upon  plaintiff,  or  the  previous  swinging  of 
the  bucket,  was  a  question  of  pure  fact. 
The  jury  was  entitled  to  believe  the  plain- 
tiff's version.  Its  finding  for  him  should 
not  be  disturbed  because  of  this  question. 

2.  The  principal  contention  of  defendant 
is  that,  under  the  rules  laid  down  by  the 
authorities,  it  had  performed  its  absolute 
duty  to  plaintiff,  that  the  failure  of  the 
hatcliman  to  give  warning  was  a  mere  detail 
of  the  work,  and  that  therefore  he  and 
plaintiff  were  fellow  servants. 

A,  The  rules  of  law  as  to  how  far  the 
master  may  delegate  his  duty  to  his  serv- 


ant appear  in  a  measure  to  have  been  rather 
rendered  uncertain  than  to  have  been  defi- 
nitely determined  by  the  mass  of  decision 
on  this  subject.  The  opinioii  has  been 
frequently  expressed  as  in  Brabbits  ▼. 
Chicago  &  N.  W.  R.  Co.  (1875)  38  Wis. 
289-299:     "It  would  be  monstrous  to  allow 

[the  master]  to  relieve 
[himself]  from  all  liability  for  a  breach  of 
that  duty  [to  the  servant]  by  simply  char- 
ging one  of  .  .  .  [his]  inferior  oflicers  or 
servants  with  its  performance."  This  prin- 
ciple has  been  reiterated  times  without 
number  by  the  Wisconsin  court  and  by  al- 
most every  court  in  the  country.  An  espe- 
cially clear  statement  of  the  master's  duty 
to  protect  in  fact — to  actually  do  what  cir- 
cumstances require,  and  not  merely  to  em- 
ploy another  to  do  for  him — will  be  found 
in  Toledo  Brewing  &  Malting  Co.  v.  Bosch, 
41  C.  C.  A.  482,  101  Fed.  630.  And  see  2 
Labatt,  Mast.  &  S.  §§  552,  553,  550.  To 
universally  apply  this  principle  to  the  mas- 
ter's duty  concerning  a  safe  place  would 
necessarily  impose  liability  on  the  master 
in  the  great  majority  of  cases,  and,  it  has 
been  thought,  would  practically  eliminate 
the  doctrine  of  fellow  servant.  Courts  have 
properly  refused  to  go  to. this  extent.  In 
consequence,  such  application  has  been  re- 
stricted,   usually   with    reason,    but    some- 


care  to  instruct  him  as  to  both  latent  and 
patent  dangers,  so  that  he  will  be  enabled 
to  perform  his  duties  in  safety  to  himself. 
St.  Louis  Stave  &  Lumber  Co.  v.  Sawver, 
90  Ark.  473,  119  S.  W.  830. 

The  duty  to  warn  an  employee  of  latent 
dangers  in  the  work  which  he  cannot,  in  the 
exercise  of  ordinary  care,  be  expected  to 
ascertain,  is  one  that  the  master  cannot 
delegate.  Williams  v.  North  W^i  scon  sin 
Lumber  Co.  124  Wis.  328,  102  N.  W.  589. 

Among  the  personal  duties  which  the  mas- 
ter owes  to  his  servant  is  that  of  warning 
him  of  latent  defects  and  dangers  which  are, 
or  ought  to  be,  known  to  the  master,  and  of 
which  the  servant,  without  fault,  is  igno- 
rant; and  this  duty,  therefore,  cannot  be 
delegated.  Donk  Bros.  Coal  &  Coke  Co.  v. 
Thil,  228  111.  233,  81  N.  E.  857. 

The  duty  to  give  proper  warning  of  dan- 
gers known  to  the  master,  and  not  known  to 
the  servant,  is  within  the  personal  duties 
of  the  master;  and  hence,  a  servant  commis- 
sioned with  that  authoritv  acts  in  that  re- 
spect as  a  vice  principal.  Borgerson  v.  Cook 
Stone  Co.  91  Minn.  91,  97  N.  W.  734. 

In  Atlas  Engine  Works  v.  Randall,  100 
Ind.  297,  50  Am.  Rep.  798,  it  is  said  that 
one  of  the  well-recognized  duties  of  the  mas- 
ter is  not  to  expose  an  inexperienced  servant 
at  whose  hands  he  requires  a  dangerous  serv- 
ice to  such  danger  witliout  giving  him  warn- 
ing; that  he  must  also  give  him  such  in- 
structions as  will  enable  him  to  avoid  in- 
jury, unless  both  the  danger  and  the  means 
of  avoiding  it  while  he  is  performing  the 
26  L.R.A.(N.S.) 


service  required  are  apparent;  that  these 
are  obligations  of  the  master,  and  that  he 
cannot  exempt  himself  from  liability  by 
delegating  his  power  to  another,  upon  whom 
the  obligation  to  instruct  and  caution  is  al- 
so imposed. 

In  Smith  v.  Hillside  Coal  &  L  Co.  186  Pa. 
28,  40  Atl.  287,  it  was  said  that  a  master's 
duty  to  give  adequate  instructions  to  sucli 
of  his  employees  as,  from  age,  inexperience, 
or  other  sudicicnt  cause,  are  ignorant  of  the 
dangers  of  their  employment,  is  similar  in 
its  nature  to  that  required  in  the  employ- 
ment of  competent  fellow  workmen,  and  fur- 
nishing safe  machinery,  etc.;  that  these  are 
tlie  duties  which  the  master  owes  to  hia 
servants,  and  from  which  he  can  relieve  him- 
self only  by  performance. 

It  is  the  duty  of  the  master  who  knowing- 
ly employs  youthful  or  inexperienced  serv- 
ants, and  subjects  them  to  the  control  of 
others,  to  give  them  such  warnings  of  their 
danger  as  their  youth  and  inexperience  de- 
mand; and  these  are  duties  which  the  mas- 
ter cannot  relieve  himself  of  by  showing 
that  he  delegated  their  performance  to  an- 
other servant,  who  was  negligent  in  respect 
thereto.  Newbury  v.  Getchel  &  M.  Lumber 
&  Mfg.  Co.  TOO  Iowa,  441,  62  Am.  St.  Rep. 
582,  09  N.  W.  743. 

A  master's  duty  of  giving  notice  to  his 
servant  of  risks  and  perils  to  which  the  lat- 
ter will  be  exposed  in  the  course  of  his  em- 
ployment, when  such  duty  exists,  is  an  af- 
firmative, positive  duty,  for  the  nonper- 
formance of  which  the  master  will  be  liable. 
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times  to  an  unjustifiable  extreme.  Thus 
it  has  even  been  held  that  ''the  positive, 
personal,  and  non-delegable  duty  of  a  mas- 
ter to  provide  a  reasonably  safe  place  in 
which,  and  reasonably  safe  appliances  with 
which,  to  work,  or  a  reasonably  safe  method 
of  doing  the  work,  is  a  duty  of  construction 
and  provision,  and  not  of  operation."  Kin- 
near  Mfg.  Co.  V.  Carlisle,  82  C.  C.  A.  81, 
152  Fed.  933.  And  see  Pennsylvania  Co. 
V.  Fishack,  59  C.  C.  A.  269,  123  Fed.  4G5. 
The  authorities  as  to  when  and  how  far 
the  master  may,  by  selection  of  proper  serv- 
ants and  by  adequate  directions  to  them  to 
warn,  as  distinguished  from  instructing 
other  servants  of  dan^ijcr,  secure  exoneration 
from  harm  inllicted  on  sucli  other  servants 
by  such  other  failure  in  fact  to  warn,  are 
certainly  not  in  harmony.  20  Cyc.  Law  & 
Proc.  p.  1337.  In  Western  Electric  Co.  v. 
Hanselmann,  70  L.R.A.  765,  69  C.  C.  A. 
346,  136  Fed.  564-500,  Townsend,  J.,  ex- 
presses the  opinion  that  they  are  in  "irrecon- 
cilable conflict."  The  decisions  which  have 
refused  to  hold  that  the  giving  of  signals 
is  a  duty  which  cannot  be  delegated  will 
be  found  collected  in  2  Labatt,  Mast.  &,  S. 
607.  Many  other  cases  in  which  failure  to 
warn  servants  as  to  danger  arising  from  the 
execution  of  the  details  of  the  work  was 
held  to  be  the  wrong  of  a  fellow  servant 


will  be  found  collected  in  a  note  by  Mr. 
Labatt.     54  L.R.A.   120. 

Defendant's  contention  is  that  this  case 
is  supported,  moreover,  not  only  by  a  con- 
siderable group  of  these  more  general  au- 
thorities, but  also  by  a  number  of  cases 
which  involved  facts  substantially  identical 
with  those  in  the  case  at  bar.  Thus  it  was 
held  in  Portance  v.  Lehigh  Valley  Coal  Co. 
101  Wis.  574,  70  Am.  St,  Rep.  032,  77  N. 
W.  875,  that  the  workman  and  the  hatch- 
man  were  fellow  servants,  because  the  mas- 
ter who  properly  selects  and  instructs  a 
man  to  give  notice  to  the  other  employees 
of  the  movements  of  the  apparatus  in  un- 
loading coal  from  a  vessel  is  not  responsible 
for  his  failure  to  give  warning.  To  the 
same  effect,  see  Ocean  S.  S.  Co.  v.  Cheeney, 
86  Ga.  278,  12  S.  E.  351;  Cheeney  v.  Ocean 
S.  S.  Co.  92  Ga.  726,  44  Am.  St.  Rep.  113, 
19  S.  E.  33;  Hermann  v.  Port  Blakely  Mill 
Co.  (D.  C.)  71  Fed.  853.  Defendant  refers 
us  also  to  cases  decided  by  this  court,  in- 
volving traveling  cranes,  which  will  subse- 
quently be  considered.  There  are,  moreover, 
other  decisions  of  this  court  tending  directly 
to  sustain  defendant's  contention. 

B.  Notwithstanding  this  formidable  array 
of  general,  specific,  and  local  authorities, 
we  are  none  the  less  of  opinion  that  the 
proper  conclusion  is  that  the  workman  in 


Wheeler  v.  Wason  Mfg.  Co.  135  Mass.  294. 
The  court  says:  **We  are  of  opinion  that  the 
duty  resting  upon  the  master  is  not  merely 
one  of  reasonable  care  and  diligence  to  give 
a  proper  notice,  but  that  he  is  responsible  in 
case  the  servant  suffers  through  a  want  of 
receiving  a  proper  notice  of  the  risks  to 
which  he  is  exposed.  The  servant  does  not 
assume,  and  is  not  to  bear  the  risk  of,  un- 
known and  undisclosed  perils;  but  he  is  held 
to  take  those  risks  which  he  knows,  or 
which,  by  the  exercise  of  ordinary  care,  he 
ought  to  know,  to  be  incident  to  the  nature 
of  the  business  in  the  place  where  and  the 
manner  in  which  it  is  carried  on.  The  mas- 
ter's duty  is  to  provide  machinery  which  is 
reasonably  safe  and  proper;  and  if  the  use 
of  it  is  attended  with  special  peril,  such  as 
his  servants  ought  to  know,  and  if  there  is 
accordingly,  under  the  circumstances  of  the 
particular  case,  a  duty  resting  upon  him  in 
respect  to  giving  notice  to  the  servants  of 
such  special  peril,  that  duty  is  not  dis- 
charged by  delegating  the  performance  of  it 
to  a  third  person." 

In  Morena  v.  Winston,  194  Mass.  378,  80 
N.  E.  473,  it  is  said  that  instructions  which 
had  been  received  by  an  injured  servant 
from  one  to  whom  the  duty  of  instructing 
him  had  b<*cn  delegated  by  the  master's  bu- 
porintendent  were  to  be  treated  as  though 
they  had  been  given  by  the  master  himself. 

If  the  servant,  bv  reason  of  his  vouth  and 
inexperience,  is  not  aware  of,  or  does  not  ap- 
preciate, the  danger  incident  to  the  work  he 
18  employed  to  do,  or  the  place  he  is  en- 
26  L.B.A.(NJS.) 


gaged  to  occupy,  it  is  a  breach 'of  duty  on 
the  part  of  the  master  not  to  give  him  such 
instruction  and  caution  as  would,  in  the 
judgment  of  men  of  ordinary  minds,  under- 
standing, and  prudence,  be  sufficient  to  en- 
able him  to  appreciate  the  dangers;  and  the 
master  cannot  escape  liability  by  delegating 
this  duty  to  another  person.  Emma  Cotton 
Seed  Oil  Co.  v.  Hale,  56  Ark.  238,  19  S.  W. 
600. 

A  master  owes  an  inexperienced  minor 
servant  the  duty,  in  assigning  him  to  work, 
of  giving  him  such  instruction  and  warning 
as  to  the  best  and  safest  way  of  doing  it  as 
an  ordinarily  prudent  person  would  have 
given  a  servant  of  like  discretion  and  ca- 
pacity; and  the  person  to  whom  this  duty 
is  delegated  acts  as  the  representative  of  the 
master,  for  whose  negligence  in  this  respect 
the  master  is  liable.  Waxahachie  Cotton  Oil 
Co.  V.  McLain,  27  Tex.  Civ.  App.  334,  66  S. 
W.  226. 

b.  Of  machinery,  tools,  and  appliances. 

It  is  well  settled  that  if  a  servant  is  hired 
to  operate  machinery  or  appliances,  or  to 
use  certain  tools,  it  is  the  master's  duty  to 
instruct  him  as  to  the  dangers  arising  there- 
from; and  that  this  is  a  duty  which  cannot 
be  delegated. 

Whatever  duty  there  is  to  warn  a  green 
servant  as  to  the  operation  of  a  dangerous 
machine  at  which  he  is  put  to  work  rests 
upon  the  master.  Bjbjian  v.  Woonsocket 
Rubber  Co.  104  Mass.  214,  41  N.  E.  205. 
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the  hold  and  the  hatchman  were  not  fellow 
servants. 

(a)  The  specific  decisions  are  not  control- 
ling as  authority  nor  convincing  on  princi- 
ple. The  Wisconsin  case  is  not  cogent  for  a 
number  of  reasons.  The  specific  authorities 
which  it  cites  fail  to  support  the  conclusion 
it  reaches,  with  the  exception  of  Ocean  S. 
S.  Co.  V.  Cheeney,  which  it  quotes  as  re- 
ported in  86  Ga.  278,  12  S.  E.  351.  That 
report  contained  the  statement  of  the  con- 
clusion that  the  laborer  and  the  hatchman 
were  fellow  servants,  but  without  explain- 
ing why.  The  Wisconsin  court's  attention 
was  evidently  not  called  to  the  fact  that, 
about  six  years  before  the  decision  of  the 
Portance  Case,  Cheeney  v.  Ocean  S.  S.  Co. 
came  up  again  for  decision.    See  92  Ga.  726. 

In  this  report  the  court  reasoned  at  length 
and  reached  a  conclusion  much  more  liberal 
to  the  servant,  although,  as  will  subsequent- 
ly herein  appear,  it  did  not  in  so  many 
words  overrule  the  earlier  case.  In  the 
Portance  Case,  moreover,  the  machinery  was 
started  without  signal;  in  the  case  at  bar, 
upon  the  signal  of  the  hatchman.  The  court 
said:  "No  matter  what  duties  the  hatch- 
man  may  have  had  to  give  warning  of 
danger,  they  could  have  no  application  to 
a  danger  like  this.  The  effect  of  which 
.    .    .    was  as  instantaneous  as  his  earliest 


possible  discovery  of  it."  In  the  case  at  bar 
the  hatchman  could  have  given  the  signal 
before  the  machinery  was  started.  More 
general  reasons  for  regarding  the  opinion 
in  this  case,  or  in  Hermann  v.  Port  Blakely 
Mill  Co.  or  in  Cheeney  v.  Ocean  S.  S.  Go.  as 
of  little  weight,  will  immediately  follow, 
(b)  In  point  of  fact,  the  view  these  and 
allied  authorities  have  taken  is  in  large 
measure  a  necessary  product  of  the  transi- 
tion in  judicial  opinion  as  to  what  is  the 
'criterion  by  which  it  shall  be  determined 
who  is  and  who  is  not  a  fellow  servant.  The 
decisions  of  courts  of  other  states,  that, 
under  given  circumstances,  one  servant  is 
a  fellow  servant  of  another,  are  not  con- 
trolling on  this  court,  unless  the  criterion 
by  which  the  relationship  is  determined  is 
the  same  as  in  this  jurisdiction,  namely, 
that  a  fellow  servant  is  one  to  whom  the 
master  has  not  intrusted  the  performance 
of  some  absolute  nonassignable  duty  of  the 
master.  The  Federal  courts,  having  original- 
ly announced  the  test  of  superior  servant, 
or  the  doctrine  of  control,  then  rejected  it, 
and  adopted  the  separate  department  theory. 
It  has  been  quite  generally  thought  that 
this  theory  has  been  in  turn  largely  aban- 
doned and  the  current  test  of  a  vice  princi- 
pal adopted.  But  in  Peters  v.  George,  83 
C.   C.   A.   408,   154   Fed.   634,   Judge  Gray 


In  Flickner  v.  Lambert,  36  Ind.  App.  524, 
74  N.  E.  263,  it  is  said  that  it  is  the  duty 
of  the  master  properly  to  instruct  a  youn^» 
and  inexperienced  servant  when  put  to  work 
with  dangerous  machinery ;  that  there  is  no 
escape  from  this  duty  but  by  its  discharge, 
and  that  the  name  or  rank  of  the  one  to 
whom  this  duty  is  assigned  is  not  material; 
that  his  negligence  is  the  negligence  of  the 
master. 

The  duty  of  the  master  to  instruct  an  in- 
experienced servant  as  to  the  use  and  opera- 
tion of  machinery  about  which  he  is  em- 
ployed cannot  be  assigned  to  another.  Pull- 
man's Palace-Car  Co.  v.  Harkins,  5  C.  C.  A. 
326,  17  IJ.  S.  App.  22,  65  Fed.  932.  To  the 
same  eflfect  Verdelli  v.  Gray's  Harbor  Com- 
mercial Co.  115  Cal.  517,  47  Pac.  364. 

The  duty  to  instruct  an  inexperienced 
minor  servant  as  to  the  dangers  attending 
the  wiping  of  a  machine  cannot  be  delegat- 
ed so  as  to  relieve  the  master  from  liability 
therefor,  on  the  theory  that  the  servant  neg- 
lecting to  give  the  proper  instruction  or 
warning  is  the  fellow  servant  of  the  injured 
employee.  Atlas  Engine  Works  v.  Randall, 
100  Ind.  297,  60  Am.  Rep.  798. 

It  is  the  positive  duty  of  the  employer  to 
instruct  and  properly  qualify  an  inexperi- 
enced employee  before  putting  him  in  charge 
of  dangerous  machinery  with  the  use  of 
which  he  is  unacquainted.  Lebbering  v. 
Struthers,  157  Pa.  312,  27  Atl.  720.  In  this 
case,  however,  it  was  not  the  uninstructed 
servant  who  was  injured,  but  another  serv- 
ant, who  was  injured  by  the  unskilfulness  of 
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the  former  in  operating  a  dangerous  ma- 
chine. 

The  negligence  of  one  directed  by  the  mas- 
ter to  instruct  a  servant  so  as  to  fit  him  to 
operate  dangerous  machinery  is  not  that  of 
a  fellow  servant  of  the  inexperienced  em- 
ployee. Shaw  V.  Arkwright  Mills,  80  S.  C. 
567,  61  S.  E.  1018. 

The  duty  to  instruct  inexperienced  minor 
seivants  as  to  the  perils  of  dangerous  ma- 
chinery about  which  they  are  set  at  work 
is  one  for  the  neglect  of  which  the  master 
is  answerable,  although  it  is  delegated  to  his 
foreman,  since  this  is  a  master's  work.  Mc- 
Donald V.  Champion  Iron  &  Steel  Co.  140 
Mich.  401,  103  N.  W.  829. 

The  duty  of  warning  and  instructing  a 
green  employee  as  to  the  use  of  a  detective 
tool  belongs  to  the  master,  and  cannot  be 
delegated.  Pelow  v.  Oil  Well  Supply  Co. 
194  N.  Y.  64,  86  N.  E  812. 

The  master  owes  an  inexperienced  servant 
the  duty  of  instructing  him  in  the  operation 
of  a  machine;  and  one  whom  he  selects  to  act 
in  his  behalf  in  this  respect  is  his  alter  ego, 
for  whose  negligence  he  is  liable.  Greco  v. 
Pratt  Chuck  Co.  127  App.  Div.  798,  111  N. 
Y.  Supp.  1000.  The  court  said  that  the  prin- 
ciple 01  liability  where  the  negligent  act  was 
a  mere  detail  of  the  work,  which  often  ex- 
onerated the  employers,  did  not  enter  into 
this  case.  It  was. elementary  that  a  master 
who  hired  an  inexperienced  servant  to  work 
on  a  dangerous  machine  must  instruct  him 
in  its  operation,  and  that  if  he  delegated 
someone  to  perform  this  obligation,  and  the 
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said  that  "under  the  modern  rule  of  the 
Federal  courts,  the  theory  of  vice  principal 
as  determining  the  liability  of  a  master 
.  .  .  has  been  largely  discarded,  and  the 
distinction  ...  to  be  considered  as 
merely  and  solely  the  negligence  of  a  fellow 
servant  turns  rather  on  the  character  of  the 
act  than  on  the  relation  of  the  employees 
to  each  other."  See  2  Labatt,  Mast.  &  S. 
1676;  Texas  &  P.  R.  Co.  v.  Bourman,  212 
U.  8.  536,  63  L.  ed.  641,  29  Sup.  Ct.  Rep.. 
319.  Ihis  evolution  in  opinion  has  been 
reflected'  in  various  degrees  in  courts  of 
many  states,  including  Wisconsin  and  Geor- 
gia. As  to  the  earlier  rule  in  Wisconsin, 
see  B rabbits  v.  Chicago  &  N.  W.  R.  Co. 
supra.  As  to  the  test  of  coassociation  or 
distinct  department  of  83rvice  see,  for  ex- 
ample, Cadden  v.  American  Steel  Barge  Co. 
88  Wis.  409-418,  60  N.  W.  800;  Rankel  v. 
Buckstaff- Edwards  Co.  138  Wis.  442,  20 
L.R.A.(N.S.)  1180,  120  N.  W.  269;  2  La- 
batt, Mast.  &  S.  1609.  As  to  Georgia,  see  1 
White,  Ry.  1470;  2  Labatt,  Mast.  &  S. 
1583.  None  the  less,  the  doctrine  of  vice 
principal,  or,  more  accurately,  the  test 
whether  the  negligent  servant  failed  in  the 
performance  of  some  absolute  duty  of  the 
master,  has  been  almost  universally  accept- 
ed. The  doctrine  has  been  uniformly  ap- 
plied in  this  state.     2  Labatt,  Mast.  &  S. 


1596.  Different  conclusions  from  the  same 
state  of  facts  must,  in  general,  be  reached 
under  different  tests.  In  consequence,  many 
decisions  permitting  the  master  to  delegate 
the  duty  to  warn,  rendered  in  jurisdictions 
in  which,  at  the  time,  the  test  of  vice  prin- 
cipal, as  thus  defined,  did  not  control,  are 
not  persuasive  in  this  court.  Therefore  the 
Portance,  Hermann,  and  Cheeney  Cases, 
supra,  while  involving  identity  of  facts,  did 
not  also  involve  identity  of  principle,  and 
are  therefore  not  necessarily  negligible,  but 
not  at  all  controlling,  in  this  state. 

(c)  Another  unsound  consideration  which 
has  been  an  obscure  but  effective  occasion 
for  the  rule  for  which  defendant  contends 
is  the  more  or  less  frankly  avowed  hostility 
to  imposing  a  considerable  liability  on  a 
master  who  has  tried  to  be  careful  and  is 
without  personal  fault.  Thus,  in  The  Pio- 
neer (D.  C-)  78  Fed.  600-609,  Morrow,  J., 
points  out  that  in  Hermann  v.  Port  Blakely 
Mill  Co.  supra,  he  "held  that  the  employer 
had  fully  discharged  his  duty  to  his  servant, 
so  far  as  a  safe  place  to  work  in  was  con- 
cerned, when  he  had  furnished  a  competent 
person,  unhandicapped  by  other  duties,  to 
give  the  warning  signal."  It  was  therefore 
consistent  for  him  to  bold,  as  he  did  in  The 
Pioneer,  that  "the  employer  does  not  dis- 
charge  his   full   duty   in   keeping   a  place 


injury  resulted  to  the  servant  because  of 
the  negligence  of  this  representative,  the 
master  was  liable  the  same  as  if  he  personal- 
ly had  carelessly  caused  the  injury. 

One  who  undertakes  to  instruct  an  inex- 
perienced youth  of  tender  years  as  to  the 
dangers  connected  with  the  operation  of  ma- 
chinerv  at  which  he  is  sot  to  work  is  the 
representative  of  the  master  as  to  a  duty 
which  is  nondelegable.  Leopard  v.  Laurens 
Cotton  Mills,  81  S.  C.  15,  01  S.  E.  1029. 

It  is  the  personal  duty  of  the  master  to 
instruct  his  servants  as  to  the  proper  use  of 
an  automatic  switch.  Thomas  v.  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  97  Fed.  245. 

The  duty  of  qualifying  a  green  or  inexpe- 
rienced switchman  for  the  safe  performance 
of  a  new  and  dangerous  duty  is  a  personal 
duty  of  the  master  and  if  it  be  delegated, 
the  delegate  must  be  qualified,  and  should 
not  discontinue  the  instruction  until  it  is 
completed;  and  his  negligence  in  this  re- 
spect is  the  negligence  of  the  master.  Louis- 
ville &  N.  R.  Co.  V.  Miller,  43  C.  C.  A.  436, 
104  Fed.  124. 

One  whose  duty  it  is  to  warn  a  green 
servant  as  to  the  danger  of  operating  a 
straw-cutting  machine  is  not  the  fellow  serv- 
ant of  the  latter,  but  a  vice  principal,  rep- 
resenting the  master  in  this  respect.  Wy- 
man  v.  Berry  (Me.)   75  Atl.  123. 

Ordering  an  inexperienced  servant  to 
start  a  gas  engine  without  instructions  is 
the  act  of  the  master,  although  performed 
by  a  coemployee.  Tivnan  v.  Keahon,  117 
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App.  Div.  50,  101  N.  Y.  Supp.  1076,  af- 
firmed in  191  N.  Y.  643,  85  N.  E.  1116. 

That  failure  to  warn  an  inexperienced 
servant  that  a  hydraulic  punching  press  at 
which  he  was  working  was  liable  to  start 
up  without  the  intervention  of  the  person  in 
charge  of  it  was  the  negligence  of  a  coem- 
ployee of  the  injured  servant  was  held  not 
to  relieve  the  master  from  liability  therefor. 
Klaffke  v.  Bettendorf  Axle  Co.  125  Iowa,  224, 
100  N.  W.  1116. 

The  duty  of  the  master  to  warn  an  inex- 
perienced minor  servant  as  to  the  dangers 
attending  the  operation  of  a  steam  clay 
press  is  one  that  cannot  be  delegated  to  a 
foreman,  so  as  to  relieve  the  master,  on  the 
theory  that  the  foreman  is  a  fellow  servant 
of  the  uninstructed  employee.  Addicks  v. 
Christoph,  62  N.  J.  L.  786,  72  Am.  St.  Rep. 
687,  43  Atl.  196. 

The  neglect  of  a  servant  in  charge  of  a 
chocolate  grinder  to  instruct  a  girl  not  to 
put  her  hand  into  the  machine  \vhile  it  was 
going  was  held  to  be  the  fault  of  the  master, 
since,  as  to  this  duty,  the  servant  was  the 
master's  alter  ego.  O'Connor  v.  J.  H.  Bark- 
er &  Co.  25  App.  Div.  121,  49  N.  Y.  Supp. 
211. 

A  master's  son  who  directed  an  inexpe- 
rienced helper  to  fire  up  a  boiler  without 
warning  him  of  the  latent  danger  of  an  ex- 
plosion if  too  many  shavings  were  put  into 
the  fire  pot  at  once  was  declared  to  repre- 
sent the  master,  who  was  held  liable  for  neg- 
lect of  his  duty  which  resulted  in  injury  to 
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reasonably  safe  by  giving  warnings  of  threat- 
ened or  impending  danger,  when  the  em- 
ployee charged  with  the  duty  of  giving  the 
warnings  is  so  engrossed  and  busied  with 
his  other  duties  that  he  cannot  properly 
and  efficiently  give  the  necessary  warnings. 
It  is  evident  that,  so  far  as  the  person  in- 
jured is  concerned,  it  is  quite  immaterial 
to  what  the  failure  to  warn  him  is  due. 
Looked  at  from  his  point  of  view,  the  dis- 
tinction is  meaningless.  Bat,  if  the  situa- 
tion be  regarded  from  the  point  of  view  of 
the  master,  the  distinction  is  clear.  In  the 
one  case,  the  master  is  not  personally  at 
fault.  Therefore  Judge  Morrow  concluded 
he  was  not  reliable  in  tort.  In  the  other 
case,  the  master  was  personally  at  fault. 
Therefore  Judge  Morrow  concluded  he  was 
liable  in  damages.  The  same  reasoning  and 
conclusion  appear  in  the  two  decisions  of 
the  Cheeney  Case.  These  are  but  two  of  the 
many  illustrations  of  the  current  confusion 
of  the  master's  negligence  with  the  master's 
responsibility  for  his  servant's  negligence. 


Moreover,  so  far  as  the  Wisconsin  court  iB 
concerned,  the  fluctuations  of  opinion  in 
that  court  as  to  the  responsibility  of  the 
master  render  it  difficult  to  accurately  esti- 
mate the  weight  to  which  the  Portance  Case 
is  properly  entitled.  It  is  true  the  change 
in  opinion  is  less  marked  in  this  group  of 
cases  than  in  most  other  controversies  as 
to  negligence.  None  the  less  it  is  difficult 
to  see  how  the  conclusion  in  the  Portance 
Case  is  to  be  r^'conciled  with  the  doctrine 
of  that  court  which  we  have  previously 
quoted,  or  with  later  decisions  like  Gussart 
V.  Greenleaf  Stone  Co.  134  Wis.  418,  114 
N.  W.  799,  and  Promer  v.  Milwaukee,  L.  S. 
&  W.  R.  Co.  90  Wis.  215,  48  Am.  St.  Rep. 
905,  63  N.  W.  90,  which  will  be  subsequently 
herein  referred  to. 

(d)  The  true  fundamental  principle  was 
announced  in  Farwell  v.  Boston  &  W.  R. 
Corp.  4  Met.  49,  38  Am.  Dec.  339,  namely: 
"The  rule  is  obviously  founded  on  the  great 
principle  of  social  duty  that  every  man,  in 
the  management  of  his  own  affairs,  whether 


the  servant.  La  Fortune  v.  Jolly,  167  Mass. 
170,  45  N.  E.  83. 

The  sending  of  a  boy,  without  instruc- 
tions, up  a  stepladder,  to  hold  a  belt,  to  keep 
it  from  crawling  over  a  revolving  shaft 
while  the  belt  was  being  mended, — a  new 
and  more  difficult  work  than  he  was  fitted 
for, — was  held  to  be  the  neglect  of  a  duty 
of  the  master  which  could  not  be  delegated. 
Hayes  v.  Colchester  Mills,  69  Vt.  1,  60  Am. 
St. 'Rep.  915,  37  Atl.  269.  The  court  says 
that  the  employer  could  not  excuse  himself 
for  the  employee's  failure  to  receive  instruc- 
tion by  saying  it  was  the  negligence  of  a  fel- 
low servant. 

So,  the  failure  of  a  foremen  to  instruct 
an  inexperienced  servant  ordered  to  put  a 
belt  over  a  pulley  was  held  not  to  be  the  neg- 
ligence of  a- follow  servant  since  tlie  foreman, 
in  this  respect,  was  intrusted  with  the  dis- 
charge of  a  duty  owed  by  the  master  to  the 
injured  servant.  Chesson  v.  Walker,  146  N. 
C.  611,  60  S.  E.  422. 

In  Force  v.  Standard  Silk  Co.  160  Fed. 
992,  it  was  likewise  held  to  be  the  duty  of 
the  master  to  instruct  an  inexperienced  four- 
teen-year-old boy  as  to  the  dangers  attend- 
ing the  slipping  of  belts  upon  pulleys  on  re- 
volving shafts,  and  that  the  master  could 
not  escape  liability  for  failure  properly  to 
perform  this  duty  by  one  to  whom  it  was 
delegated,  even  if  the  negligent  servant  and 
the  injured  servant  were  cocmployees. 

Although  a  superintendent  or  vice  princi- 
pal, in  taking  a  hand  on  the  log  deck  in  a 
sawmill  in  place  of  a  disabled  servant,  acts 
as  a  fellow  servant  of  a  laborer  on  the  log 
deck,  since  he  is  to  be  considered  as  a  vice 
principal  or  coemployee  and  fellow  servant, 
not  because  of  his  grade  or  rank,  but  be- 
cause of  the  work  being  performed  by  him 
and  the  other  servants  at  the  time,  neverthe- 
less, if,  as  superintendent  and  vice  princi- 
pal, he  negligently  and  improperly  directs 
the  injured  servant  to  work  on  the  log  deck 
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with  him,  without  giving  him  necssary  or 
proper  warning  or  instructions  as  to  the 
dangers  of  working  there,  this  must  be  re- 
garded as  the  negligent  act  of  the  master. 
Klochinski  v.  Shores  Lumber  Co.  93  Wis. 
417,  67  N.  W.  934. 

The  duty  of  the  master  to  warn  an  inex- 
perienced servant  that  there  was  danger  of  a 
piece  of  wood  bounding  back  when  pushed 
against  a  circular  saw  was  held  to  be  one 
tliat  could  not  be  delegated.  Jarvis  v.  Coes 
Wrench  Co.  177  Mass.  170,  68  N.  E.  587. 

Failure  to  instruct  an  inexperienced  serv- 
ant ordered  to  help  at  a  planing  machine 
was  held  to  be  the  neglect  of  a  duty  which 
the  master  could  not  free  himself  from  by 
delegation  to  anyone  else.  Grace  v.  United 
Soc.  203  Mass.  355,  89  N.  E.  552. 

A  master  does  not  perform  his  full  duty 
to  an  inexperienced  servant  employed  to  run 
an  elevator  when  he  provides  a  competent 
instructor.  Brennan  v.  Gordon,  118  N.  Y. 
489,  8  L.R.A.  818,  16  Am.  St.  Rep.  775,  23 
N.  E.  810.  The  court  said:  "If  the  master 
selects  a  coservant  in  his  employment  to  in- 
struct and  qualify  the  servant  for  the  new 
and  more  dangerous  service,  the  master 
must  select  a  competent  instructor  or  be  lia- 
ble for  his  incompetency  or  his  negligence 
while  performing  the  duty  of  instructor,  or 
for  discontinuance  of  his  instruction  until 
it  is  completed,  by  which  the  promoted  serv- 
ant is  injured ;  and  if  such  is  the  case,  the 
master  will  be  liable  for  the  injury,  and  it 
will  be  no  defense  that  the  injury  was 
caused  by  one  servant  to  his  coservant,  for 
the  servant  whose  negligence  caused  the  in- 
jury stands  for  the  master,  and  the  latter 
is  liable  in  such  case  the  same  as  if  the  in- 
jury was  caused  by  the  personal  negligence 
of  the  master." 

The  duty  to  notify  the  operator  at  a  dy- 
namo not  to  turn  on  the  electricity  bo  as  to 
endanger  the  lives  of  the  master's  employ- 
ees is  one  personal  to  the  master,  and  is  not 
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by  himself,  or  by  his  agents,  or  servants, 
shall  so  conduct  them  as  not  to  injure 
another;  and  if  he  does  not,  and  another 
thereby  sustains  damage,  he  shall  answer 
for  it."  The  latest  utterance  of  the  Federal 
Supreme  Court  has  fully  approved  this 
reasoning  "from  general  considerations  of 
policy  and  security."  Mr.  Justice  Moody, 
ia  Standard  Oil  Co.  v.  Anderson,  212  U.  S. 
216-221,  53  L.  ed.  480-483,  29  Sup.  Ct.  Rep. 
252.  So,  in  Bartonsliill  Coal  Co.  v.  Reid,  3 
Macq.  H.  L.  Cas.  2G6,  283,  I^rd  Cranworth 
said:  The  master  is  *'bound  to  guarantee 
third  persons  against  all  hurt  arising  from 
the  carelessness  of  himself  or  of  those  acting 
under  his  orders  in  the  course  of  his  bus- 
iness." More  specifically,  "no  duty  required 
of  .  .  .  [the  master]  for  the  safety  and 
protection  of  his  servants  can  be  transferred, 
so  as  to  exonerate  him  from  such  lia- 
bility." Field,  J.,  in  Northern  P.  R.  Co. 
V.  Herbert,  116  U.  S.  642,  29  L.  ed.  755, 
6  Sup.  Ct.  Rep.  590-593.     And  see  Hough 


v.  Texas  &  P.  R.  Co.  100  U.  S.  213,  25  L.  ed. 
612.  The  delegation  to  an  employee  or  serv- 
ant of  the  duty  of  taking  such  measures  as 
are  within  the  power  of  the  master  to  pro- 
tect other  employees  against  dangers  while 
at  work  cannot  relieve  the  masier  from  lia- 
bility, if  the  employee  to  whom  such  duty 
is  deputed  does  not  exercise  reasonable  care 
in  its  discharge.  Promer  v.  Milwaukee,  L. 
S.  &  W.  R.  Co.  supra.  The  last-cited  au- 
thorities may  state  the  rule  too  broadly. 
The  courts  of  neither  the  Federal  nor  the 
Wisconsin  •  jurisdictions  have  followed  it 
literally.  But  the  general  principle  thus 
announced  is  obviously  correct,  and,  subject 
to  modification  justified  by  particular  cir- 
cumstances, is  generally  accepted. 

(e)  Conformity  to  this  principle  and  rea- 
soning consistent  with  allied  rules  of  law 
accepted  without  controversy  require  the 
holding  that  usually  a  servant  whose  duty 
it  is  to  warn  another  of  danger  created  by 
changes  in  operation  of  machinery  of  the 


discharged  by  the  mere  selection  of  an  agent, 
with  directions  to  give  such  notice.  Hough 
V.  Grants  Pass  New  Water,  Light  &  P.  Co. 
41  Or.  531,  69  Pac.  655. 

In  Strauss  v.  Haberman  Mfg.  Co.  23  App. 
Div.  1,  48  N.  Y.  Supp.  425,  it  was  held  tliat  a 
master  whose  foreman  had  made  a  change  in 
a  steam  stamping  machine,  rendering  its  op- 
eration more  dangerous,  and  who  had  failed 
to  warn  the  operator  of  this  new  and  un- 
usual danger,  could  not  escape  liability  on 
the  theory  that  the  resulting  accident  was 
due  to  a  sudden  derangement  of  the  ma- 
chine, which  was  a  detail  of  the  operation, 
for  which  he  was  not  responsible;  and  that 
the  foreman,  in  respect  to  the  warning,  rep- 
resented the  majster. 

But  where  a  servant  hired  for  one  thing 
is  set  to  work  bv  a  foreman  on  another, 
without  instructions,  the  negligence  has 
been  held  to  be  that  of  a  fellow  servant.  Jn 
O'Brien  v.  Rideout,  161  Mass.  170,  30  N.  E. 
792,  it  was  held  that  it  was  negligence  for 
the  master's  foreman  to  set  a  servant,  hired 
as  a  common  laborer,  to  work  on  a  machine 
which  required  an  amount  of  skill  which  he 
knew  the  servant  did  not  possess,  without 
notifying  him  of  the  dangers  and  perils  in- 
cident to  its  use,  it  was  the  negligence  of  a 
fellow  workman. 

And  in  Crown  v.  Orr,  140  N.  Y.  450, 
35  N.  E.  648,  it  was  held  that  if  a  servant  is 
ordered  to  a  dangerous  machine  by  a  fore- 
man, to  perform,  without  sufficient  instruc- 
tions, a  service  for  which  he  was  not  hired, 
the  master  will  not  be  responsible,  since  the 
.  foreman  in  such  a  case  acts  in  the  capacity 
of  a  fellow  servant. 

See  also  on  this  point,  Vitto  v.  Farley,  in- 
fra, II.  c. 

c.  Of  the  toorMng  place  and  perilotis 

operations. 

In  the  United  States  the  authorities  al- 
26  L.R.A.(NJ3.) 


most  unanimously  uphold  the  rule  that  it  is 
the  absolute  duty  of  the  master  to  instruct 
and  warn  inexperienced  servants  as  to  im- 
pending dangers  of  the  working  place,  or  of 
perilous  operations.  In  England  the  rule 
seems  to  be  otherwise. 

It  is  the  non-delegable  duty  of  a  master 
to  warn  an  inexperienced  servant  as  to  his 
danger  if  the  place  at  which  he  is  set  to 
work  is  unsafe.  Low  Moor  Iron  Co.  v.  La 
Bianca,  106  Va.  83,  55  S.  E.  532,  9  A.  &  E. 
Ann.  Cas.  1177;  Ilamm  v.  Bcttendorf  Axle 
Co.  (Iowa)  125  N.  W.  180. 

This  duty  cannot  be  delegated,  even  to  a 
competent  forenijin.  Simone  v.  Kirk,  173  N. 
Y.  7,  65  N.  E.  739. 

The  discharge  of  the  master's  duty  to  fur- 
nish a  reasonably  safe  working  place  re- 
quires him  to  notify  his  servant  of  any  and 
all  special  risks  and  dangers  of  the  em- 
ployment, and  of  all  dangerous  conditions 
attendant  upon  the  place  of  the  exercise  of 
the  employment  of  which  the  master  has 
knowledge,  or,  by  the  exercise  of  reasonable 
care,  would  have  knowledge,  and  which  are 
unknown  to  the  servant,  and  would  not  be 
known  or  appreciated  by  him  in  the  exercise 
of  reasonable  care  on  his  part;  and  this 
duty  is  personal;  and  if  the  master  employs 
some  other  person  to  do  it  for  him,  the  lat- 
ter stands  in  his  place  and  becomes  a  sub- 
stitute  for  him, — a  vice  principal  in  respect 
to  the  discharge  of  that  dutv.  Hume  v.  Ft. 
Halifax  Power  Co.   (Me.)   75  Atl.  300. 

Failure  of  a  foreman  to  notify  a  boiler 
maker  and  repairer  of  ironwork  on  locomo- 
tives of  the  defective  condition  of  a  running 
board  on  the  engine  upon  which  the  latter 
was  set  to  work  was  held  to  be  the  negli- 
gence* of  the  master  in  furnishing  a  safe 
place,  which  could  not  be  delegated  to  a  sub- 
ordinate. Ellis  V.  Northern  P.  R.  Co.  103 
Fed.  416. 

The  duty  to  warn  a  servant  set  to  work 
at  loading  stone  into  a  railroad  car  at  the 
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plant  18  a  vice  principal.  It  is  to  be  noted 
that  defendant's  authorities  and  others  in- 
consistent with  the  conclusion  here  reached 
exhibit  a  curious  reluctance,  or,  at  least, 
a  silence,  as  to  the  ultimate  principle  on 
which  they  rest.  Their  basis  is  generally 
a  dogmatic  assertion  of  the  rule  as  sustained 
by  the  authorities  which  announce  it.  The 
statement  of  Mr.  Labatt,  in  54  L.R.A.  120, 
is  an  approximation  to  the  rationale:  "The 
general  principle  that  the  master's  duty  to 
provide  a  safe  place  to  work  is  not  deemed 
to  have  been  violated,  where  the  unsafety 
is  caused  solely  by  the  acts  of  coservants  in 
carrying  out  the  details  of  the  work,  clearly 
involves  the  corollary  that  the  mastor  is 
not  chargeable  with  the  failure  of  those 
servants  to  warn  each  other  as  to  the  exist- 


ence of  dangerous  conditions  which  have 
already  supervened.''  This  determines  that 
failure  to  warn  as  directed  is  a  detail,  but 
fails  to  assign  any  reason  for  that  con- 
clusion. In  the  nature  of  things,  usually 
that  duty  is  nonassignable,  and  its  per- 
formance is  not  a  detail.  If,  for  example, 
the  master  provides  guards  for  dangerous 
machinery,  and  directs  their  proper  use,  he 
is  none  the  less  liable  if,  through  neglect, 
they  are  not  used,  whereby  another  servant 
is  hurt.  Davidson  v.  Flour  City  Ornamental 
Iron  Works,  107  Minn.  17,  119  N.  W.  483; 
Baird  v.  Reilly,  35  C.  C.  A.  78,  63  U.  S. 
App.  157,  92  Fed.  884.  And  see,  for  exam- 
ple, Shanny  v.  Androscoggin  Mills,  66  Me. 
420,  approved  in  Northern  P.  R.  Co.  v. 
Herbert,   116  U.   S.   642,  29   L.  ed.  755,  6 


foot  of  a  bank  or  cliff  that  the  place  is  dan- 
gerous is  one  of  the  duties  the  master  can- 
not avoid  responsibility  for  by  delegating  to 
another.  Ellc(l;?e  v.  National  CMty  &  O.  R. 
Co.  100  Cal.  282,  38  Am.  St.  Rep.  290,  34 
Pac.  720. 

The  piaster  cannot  escape  liability  for 
failure  to  warn  a  green  servant  on  a  steam 
shovel  of  the  danger  of  the  falling  of  a  por- 
tion of  the  bank  in  the  course  of  excavation, 
on  the  theory  that  the  servant  who  shouhl 
have  given  the  warning  is  a  fellow  servant 
of  the  injured  employee,  since  the  negligent 
servant,  in  this  respect,  is  a  vice  principal. 
Alton  Paving,  Bldg.  &  Fire  Brick  Co.  v. 
Hudson,  176  111.  270,  52  N.  E.  258,  affirming 
74  111.  App.  612. 

But  in  Brown  v.  People's  Gaslight  Co.  81 
Vt.  477,  22  L.R.A.  (N.S.)  738,  71  Atl.  204, 
the  failure  of  a  foreman  to  warn  the  work- 
men of  the  danger  indicated  by  a  crack  in 
the  walls  of  a  trench  was  held  to  be  the 
neglect  of  a  fellow  servant,  the  danger  not 
being  latent,  although  unknown  to  the  work- 
man who  was  injured  by  a  cavein. 

Neglect  to  warn  a  servant  of  the  unsafe 
condition  of  a  platform  over  a  pit  of  hot 
water  and  grease  is  the  neglect  to  perform 
a  positive  duty  of  the  master  which  cannot 
be  delegated,  and  it  makes  no  dilTerence  how 
low  down  in  the  scale  of  employment  a 
master  may  go  to  find  a  servant  to  deputize 
to  perform  such  a  duty  for  him.  Zellars  v. 
^Tissouri  Water  &  Light  Co.  92  Mo.  App. 
107. 

A  foreman  over  a  coal  shoveler  was  held 
in  Baunian  v.  C.  Reiss  Coal  Co.  118  Wis. 
330,  95  N.  W.  139,  to  be  acting  in  the  ca- 
pacity of  vice  principal  as  to  the  duty  of 
warning  the  latter  that  his  working  place 
was  unsafe. 

In  Eastland  v.  Clarke,  165  N.  Y.  420,  70 
L.R.A.  751,  59  N.  E.  202,  a  butler  was  held 
to  be  the  alter  ego  of  the  master  as  to  the 
duty  of  warning  a  new  servant  whom  he  or- 
dered to  carry  wood  into  a  cellar,  of  the  ex- 
istence of  a  well  into  which  the  latter  fell, 
and  that  the  master  could  not  relieve  him- 
self from  the  performance  of  this  duty  on 
the  theory  that  the  butler  and  the  wood  car- 
rier were  coomployees. 
26  L.R.A.(N.S.) 


In  Avilla  v.  Nash,  117  Mass.  318,  an  in- 
struction that  if  it  was  a  rule  of  the  mas- 
ter's house  that  his  servant  should  not  ride 
upon  a  certain  elevator,  and  that  if  the  mas- 
ter's superintendent  instructed  a  foreman  to 
give  notice  of  this  rule  to  the  men  employed, 
and  the  foreman  neglected  to  do  so,  it  was 
the  fault  of  a  fellow  servant,  was  declared 
erroneous,  and  it  was  held,  among  other 
things,  that  whether  the  master  was  guilty 
of  neglect  either  in  not  talcing  precautions, 
or  in  respect  to  the  sufficiency  of  precau- 
tions, was  a  question  for  the  jury. 

A  railroad  company  cannot  delegate  the 
duty  of  notifying  locomotive  engineers  on 
its  road  of  the  removal  of  a  rail,  so  as  to 
absolve  itself  from  liability  for  failure  to 
communicate  such  information  to  them. 
Chicago  &  A.  R.  Co.  v.  Eaton,  194  111.  445, 
88  Am.  St.  Rep.  161,  62  N.  E.  784. 

The  duty  of  the  master  to  warn  servants 
of  a  change  in  gas  burner  attachments  used 
in  firing  a  brick  kiln,  thereby  increasing  tho 
risk  of  danger  to  servants  employed  about 
the  kiln,  is  one  that  cannot  be  delegated. 
Pullman  Palace  Car  Co.  v.  Laack,  143  111. 
242,  18  L.R.A.  215,  32  N.  E.  285. 

Where  the  hazards  of  an  employment  are 
increased  by  change  in  appliances  not  known 
to  the  servants,  or  open  and  visible,  the  le- 
gal duty  rests  upon  the  master  to  notify 
them  of  the  increased  danger,  and  this  duty 
cannot  be  delegated.    Ibid. 

In  Grace  &  H.  Co.  v.  Kennedy,  40  C.  C.  A. 
69,  99  Fed.  679,  affirming  92  Fed.  116,  the 
master  was  engaged  at  night  in  building  a 
barricade  over  a  sidewalk  in  a  public  street. 
One  of  the  derrick  guy  ropes  was  stretched 
across  the  street,  and  a  mail  van,  striking 
this  rope,  caused  the  derrick  to  sway,  and 
one  of  the  ropes  to  throw  a  workman  from 
the  top  of  a  post  on  which  he  was  standing, 
to  the  sidewalk.  Failure  to  provide  proper 
warnings  or  signals  was  the  negligence 
urged.  The  contention  of  the  master  was 
that  the  danger  was  created  by  the  workmen 
themselves,  and  that  occasion  for  warning 
or  signals  arose  only  in  consequence  of  ex- 
tending the  rope;  but  the  court  held  that 
the  absolute  duty  of  the  master  to  provide 
a  safe  place  was  not  avoided  by  the  neigli- 
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Sup.  Ct.  Rep.  690-595.  Why,  then,  should 
the  master  be  excused  by  giving  empty 
orders  to  one  servant  to  warn  another,  en- 
grossed in  his  work,  of  a  danger  arising  by 
the  master's  act  in  the  place  the  master  has 
provided,  which,  but  for  that  act,  would  be 
safe?  Again,  it  is  generally  held  in  and  by 
the  Federal  and  Wisconsin  courts  in  par- 
ticular that  "the  duty  to  warn  and  instruct 
an  employee  who  is  set  to  perform  a  danger- 
ous work  with  which  he  is  unacquainted  is 
a  primary  and  absolute  duty  of  the  master 
to  the  servant,  and  he  cannot  relieve  him- 
self of  liability  for  its  nonperformance  by  del- 
egating or  entrusting  it  to  a  subordinate  or 
to  a  fellow  servant  of  such  workman.  Noth- 
ing short  of  actual  notice  of  the  danger  to 
the  workman  who  is  to  encounter  it,  with 


such  cautionary  explanation  as  may  enable 
him  to  avoid  it,  will  satisfy  the  requirement 
of  the  law,  and  the  default  of  an  inter- 
mediary, whether  he  be  the  highest  officer 
in  control  or  merely  a  fellow  workman  of 
the  one  exposed  to  the  danger,  is  the  de- 
fault of  the  master."  Gray,  J.,  in  Peters  v. 
George,  83  C.  C.  A.  408,  154  Fed.  634.  To 
the  same  effect,  see  Timlin,  J.,  in  Gussart  v. 
Greenleaf  Stone  Co.  (1908)  134  Wis.  425,114 
N.  W.  802,  referring  to  the  other  Wisconsin 
cases.  And  see  Marshall,  J.,  in  Fleming 
V.  Northern  Tissue  Paper  Mill,  135  Wis. 
157,  15  L.R.A.(N.S.)  701,  IH  N.  W.  841. 
And  see  Allen,  Ch.  J.,  in  Wheeler  v.  Wason 
Mfg.  Co.  335  Mass.  294.  This  is  certainly 
the  rule  in  this  state.  Why  is  the  duty  to 
warn  or  instruct  an  inexperienced  servant 


gence  of  his  representatives  or  servants  to 
do  the  things  wliich  would  obviously  prevent 
the  known  original  danger,  and  that  the 
plaintiff  did  not  assume  the  risk  of  his  em- 
ployer's neglect  to  furnish  a  reasonably  safe 
system  of  protection  against  the  danger 
from  injury  by  passing  vehicles. 

Among  the  personal  duties  which  the  law 
imposes  upon  the  master,  which  cannot  be 
delegated,  is  that  of  instructing  the  inexpe- 
rienced and  uninformed  servant  of  the  dan- 
gers of  his  situation,  and  of  advising  him 
of  the  proper  means  of  escaping  injury.  Al- 
ton Paving,  Bldg.  &,  Fire  Brick  Co.  v.  Hud- 
son, supra. 

The  duty  to  instruct  a  young  and  inexpe- 
rienced boy  as  to  a  danger  arising  from  the 
saturation  of  his  clothes  with  dangerous  and 
inflammable  oils  and  gases  in  the  course  of 
his  employment,  and  in  failing  to  instruct 
him  in  regard  to  the  hazards  arising  there- 
from on  coming  close  to  fire,  was  held  to  be 
the  master's,  and  that  the  agent  employed. 
or  servant  who  might  be  delegated  to  per- 
form it,  stood  in  the  master's  place,  and 
that  his  negligence  was  the  master's  negli- 
gence. Wallace  v.  Standard  Oil  Co.  60  Fed. 
262. 

Fnihire  of  the  master  to  instruct  a  green 
servant  employed  in  moving  heavy  presses 
that  they  were  of  such  construction  that 
they  were  liable  to  tip  over  is  the  neglect 
to  perform  an  absolute  duty;  and  he  can- 
not escape  liability  on  the  theory  that  the 
foreman  in  charge  of  the  work,  who  should 
have  given  the  instruction,  was  a  fallow  serv- 
ant of  the  injured  employee,  since  the  fore- 
man was  the  vice  principal  within  the  rule 
that  an  employee  or  servant  to  whom  is 
delegated  the  performance  of  the  master's 
absolute  duty  to  other  servants  is,  as  to 
such  other  servants  and  employees,  a  viqe 
principal.  Peterson  y.  American  Grass 
Twine  Co.  90  Minn.  343,  96  N.  W.  913. 

But  in  Hamann  v.  Milwaukee  Bridge  Co. 
127  Wis.  550,  106  N.  W  1081,  7  A.  &  E. 
Ann.  Cas.  458,  a  foreman,  in  removing  a 
heavy  machine  from  a  freight  car  to  the 
floor  of  the  master's  factory,  was  held  to  be 
a  fellow  servant  with  the  other  employees 
engaged  in  that  work,  and  the  master  was 
26  LJLA.(N.6.) 


held  not  liable  for  his  failure  to  exercise  due 
care  to  acquaint  his  assistants  of  the  dan- 
gers of  the  operation. 

The  work  of  taking  down  a  drainage  pipe 
in  a  mine,  without  warning  the  workmen 
below  that  it  was  liable  to  fall,  was  held 
not  to  be  one  of  the  details  or  incidents  of 
the  work  of  operating  a  mine,  within  the 
rule  that  where  the  master  has  provided 
competent  servants  and  exercised  due  care 
in  providing  a  reasonably  safe  place  to 
work,  and  safe  appliances,  and,  where  the 
work  is  complicated,  has  provided  suitable 
rules  and  regulations  for  tne  general  opera- 
tion of  the  plant  or  machines,  the  duty  of 
warning  against  perils  incident  to  the  opera- 
tion or  the  conduct  or  character  of  the  work 
being  carried  on  is  not  one  of  those  person- 
al duties  of  the  master  which  may  not  be 
delegated.  Kentucky  Block  Cannel  Coal  Co. 
V.  Nance,  91  C.  C.  A.  82,  165  Fed.  44. 

It  is  negligence  on  the  part  of  a  foreman 
in  a  sawmill  to  set  an  inexperienced  serv- 
ant at  work  near  revolving  cog  wheels 
without  pointing  out  the  danger;  and,  said 
the  court  in  Nadau  v.  White  River  Lumber 
Co.  76  Wis.  120,  20  Am.  St.  Rep.  29,  43  N. 
W.  1135,  it  is  hardly  necessary  to  cite  au- 
thorities to  show  that  the  master  is  bound 
by  the  acts  of  his  foreman  in  setting  the 
plaintiff  at  work  in  the  manner  he  did. 

It  is  the  personal  duty  of  the  master  to 
warn  an  inexperienced  servant  of  the  dan- 
gers attending  the  drilling  out  of  unexploded 
charges  of  powder  and  dynamite  in  a  quarry. 
Peters  v.  George,  83  C.  C.  A.  408,  154  Fed. 
634.  The  court  says  that  nothing  short  of 
actual  notice  of  the  danger  to  the  workman 
who  is  to  encounter  it,  with  such  cautionary 
explanation  as  may  enable  him  to  avoid  it, 
will  satisfy  the  requirements  of  the  law,  and 
the  default  of  the  intermediary,  whether  he 
be  the  highest  officer  in  control,  or  merely  a 
fellow  workman  of  the  one  exposed  to  the 
danger,  is  the  default  of  the  master. 

The  duty  of  a  corporation  to  instruct  a 
miner  as  to  the  use  of  a  new  and  highly 
explosive  substance  provided  for  blasting 
was  said,  in  Smith  v.  Oxford  Iron  Co.  42 
N.  J.  L.  407,  36  Am.  Rep.  535,  to  be  one  rest- 
ing on  the  company  itself,  which  the  presi- 
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incapable  of  delei^ation,  and  the  duty  to 
warn  of  danger  impending  because  of  some 
independent  act  performed  for  the  niaster^s 
purposes  capable  of  delegation?  In  the 
former  class  of  cases  the  servant  is  usually 
in  a  position  to  readily  discover  the  danger 
to  which  his  master's  negligence  may  have 
exposed  him,  even  in  cases  in  which  deleg- 
able duty  to  warn  may  exist.  See  O'Niel 
V.  Great  Northern  R.  Co.  80  Minn.  27,  51 
L.R.A.  532,  82  N.  W.  1086.  It  seems  almost 
whimsical  to  hold  that  the  master  may  not 
delegate  the  duty  to  instruct  servants  of 
a  dangerous,  peculiarity  of  a  place  or  in- 
strumentality of  which  the  servant  him- 
self might  learn,  and  yet  to  hold  that  the 
master  would  not  be  responsible  for  the 
failure   of   another   servant   to   give   warn- 


ing that  he  was  about  to  start  a  machine 
into  motion.  Of  his  intention,  the  injured 
servant  could  not  have  learned;  of  the  ex- 
ecution of  his  intention,  the  injured  serv- 
ant, engrossed  in  his  work,  is  perilously 
likely  to  be  ignorant.  Moreover,  the  dan- 
ger which  comes  from  starting  the  ma- 
chinery into  motion  without  warning,  usual 
or  unusual,  is  peculiarly  like  to  result  in 
harm. 

Finally,  the  duty  to  warn  even  third  per- 
sons of  a  danger  created  by  the  act  of  the 
person  sought  to  bs  charged  is  one  which 
cannot  be  delegated.  Thus,  in  Boucher  v. 
New  York,  N.  H.  &  H.  R.  Co.  196  Mass. 
355,  13  L.R.A.(N.S.)  1177,  82  N.  E.  15, 
Knowlton,  Ch.  J.,  said:  "When  one  is  con- 
ducting a  business,  the  necessary  effect  of 


dent  could  not  shift  by  referring  to  one  of 
his  subordinates. 

While,  in  the  ordinary  work  of  making 
excavations,  the  foreman  is  a  fellow  servant 
of  a  member  of  a  ditch  crew,  still,  if  the 
duty  to  inform  the  laborers  of  unusual  and 
peculiar  hazards  arising  from  the  use  of 
dynamite  is  delegated  to  him,  and  he  fails 
to  give  such  information  and  instruction  as 
are  necessary,  the  employer  is  liable,  since 
the  duty  of  giving  notice  to  the  servant  of 
such  perils  is  one  that  cannot  be  delegated 
by  the  master.  Welch  v.  Bath  Iron  Works, 
08  Me.  361,  57  Atl.  88. 

In  Polo  v.  Palisade  Constr.  Co.  75  N.  J. 
L.  873,  70  Atl.  161,  a  servant,  in  examining 
an  unexploded  blast  hole  without  warning 
other  workmen  of  the  danger  of  its  explod- 
ing, so  that  they  could  withdraw  to  a  place 
of  safety,  was  held  to  be  the  representative 
of  the  master. 

In  Archer-Foster  Constr.  Co.  v.  Vaughn, 
79  Ark.  20,  94  S.  W.  717,  one  who  was  a  fel- 
low servant  of  an  injured  driller  in  handling 
the  drill  and  loading  dynamite  was  hold  to 
be  the  vice  principal  as  to  the  duty  of  warn- 
ing the  driller  of  latent  dangers  and  pro- 
viding a  safe  place. 

The  duty  ot  the  master  to  instruct  an  ig- 
norant servant  as  to  the  danger  of  explosion 
arising  from  heating  a  hollow  piston  head 
without  venting  it  cannot  be  delegated. 
Gagnon  v.  Klauder-Wcldon  Dyeing  Slach. 
Co.  174  Fed.  477.  The  court  said:  "It  is 
undoubtedly  true  that  a  master  who  em- 
ploys competent  superintendents  and  fore- 
men may  leave  the  execution  of  the  details 
of  the  work  to  them,  and  is  not  required  to 
oversee  the  details,  and  that,  where  there 
are  different  methods  of  doing  certain  work, 
it  may  leave  it  to  them  to  select  the  method 
but,  if  some  methods  or  procosses  are  danger- 
ous, and  other  not  dangerous,  and  this  is 
known  to  the  master,  and  the  selection  of 
method  is  left  to  the  foreman  in  charge,  and 
he  is  at  liberty,  as  was  the  case  here,  to 
adopt  either  method,  and  he  adopts  tlie 
dangerous  one,  and  directs  the  work  to  be 
done  in  that  way,  he  represents  the  master 
.  .  .  as  much  as  if  he  were  personally 
present  and  made  the  selection;  and,  as  it 
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would  be  negligence  for  the  master  to  set  tlie 
ignorant  workman  to  the  execution  of  the 
work  in  that  manner  without  warning  or 
instructions,  so  it  would  be  his  negligence 
should  the  vice  principal  or  foreman  set  the 
ignorant  employee  to  do  the  work  according 
to  the  dangerous  method,  without  warning 
or  instruction  as  to  the  danger." 

A  master  is  liable  for  the  negligence  of 
one  in  charge  of  a  soda  water  fountain  while 
engaged  in  instructing  an  inexperienced 
servant.  McDonnell  v.  Central  Drug  Co. 
(Mich.)   125  N.  W.  546. 

But  in  Cribb  v.  Kynoch  [1907]  2  K.  B. 
548,  11  A.  &  E.  Ann.  Cas.  100,  it  was  held 
that  the  duty  of  the  master  to  warn  an  in- 
experienced minor  servant  as  to  the  proper 
method  of  handling  a  loaded  cartridge  was 
one  that  could  be  delegated. 

And  in  Vitto  v.  Farley,  15  Misc.  153,  30 
N.  Y.  Supp.  1105,  afhrmed  in  15  App.  Div. 
329,  44  N.  Y.  Supp.  1,  it  was  held  that  a 
servant  employed  as  a  common  laborer  to 
drill  holes,  who  was  told  by  a  foreman  to 
draw  an  unexploded  charge,  without  warn- 
ing as  to  the  kind  of  explosives  used,  or  in- 
struction in  the  way  of  handling  them,  and 
who  was  hurt,  could  not  hold  the  master 
responsible,  since,  if  a  workman  is  employed 
for  one  purpose,  and  the  foreman  directs 
him  to  perform  another  and  specially  dan- 
gerous service,  without  sufficient  knowledge 
or  instruction,  the  fault  is  not  that  of  the 
master,  but  that  of  a  coservant. 

And  failure  of  an  inspector  to  mark  a  car 
"shop,'*  so  as  to  notify  a  switchman  that  it 
was  defective,  was  held  not  to  be  a  default 
in  duty  which  the  master  personally  owed 
to  the  switchman,  but  that  the  negligence  in 
this  respect,  assuming  that  it  was  a  duty  of 
the  master  so  to  notify  its  servants  that 
particular  cars  were  defective,  was  the  neg- 
ligence of  a  fellow  servant.  Chesapeake  ^ 
O.  R.  Co.  V.  Hennessey,  38  C.  C.  A.  307,  96 
Fed.  713. 

In  Slavens  v.  Northern  P.  R.  Co.  38  C.  C. 
A.  151,  97  Fed.  255,  a  section  hand  engaged 
in  removing  from  a  railroad  track  an  ob- 
struction caused  by  a  landslide  was  carried 
into  a  river  at  the  side  of  the  track  bv  a 
second  slide  and  drowned.     It  was  contend- 
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which  is  to  expose  others  to  great  danger,  | 
BO  that  he  ought  to  take  precautions  for 
their  safety,  he  is  responsible  for  the  negli- 
gence of  an  independent  contractor,  to  whom 
he  intrusts  the  performance  of  this  duty." 
This  wafl  applied  to  the  negligence  of  a  gate 
tender  at  a  ^treet  crossing  of  a  railroad. 

(f)  The  weight  of  authority  is  that,  as  a 
general  rule,  the  duty  of  the  master  to 
warn  the  servant  of  impending  danger 
caused  by  an  independent  act  performed  for 
the  master's  business,  and  of  perils  result- 
ing from  the  fact  that  a  safe  place  became 
dangerous  through  the  work  there  carried 
on,  is  an  absolute  duty  w^hich  the  master 
cannot  delegate.  See  authorities  collected 
in  10  Cyc,  Law  &  Proc.  p.  742;  26  Cyc.  Law 
&  Proc.  p.  1337;  Gerrish  v.  New  Haven  Ice 


Co.  03  Conn.  9,  27  Atl.  235,  (employee 
failed  to  notify  engineer  of  the  dangerous 
position  of  plaintiff,  injured  by  the  start- 
ing of  machinery);  Hardacre  v.  Sayles, 
28  R.  L  235,  66  Atl.  298  (failure  to  notify 
of  slipping  of  steam  joint) ;  Cerrillos  Coal 
R.  Co.  v.  Deserant,  9  N.  M.  49,  49  Pac.  807 
(failure  of  employee  to  advise  miners  of 
presence  of  dangerous  gases).  And  see  2 
Labatt,  Mast.  &  S.  578,  579.  Even  under 
the  test  for  determination  of  who  is  a  fel- 
low servant,  in  vogue  in  the  Federal  courts, 
the  tendency  is  to  extend  the  cases  in  which 
the  duty  of  warning  cannot  be  delegated. 
See  Western  Electric  Co.  v.  Hanselmann, 
70  L.R.A.  765,  69  C.  C.  A.  346,  136  Fed. 
504,  supra;  Kentucky  Block  Cannel  Coal  Co. 
V.  Niince,  91  C.  C.  A.  82,  105  Fed.  44-47  (in 


ed  that  the  company,  through  a  conductor  of 
a  train  stopped  by  the  slide,  under  whose  or- 
ders the  deceased  was  working  at  the  time 
of  the  accident,  failed  to  notify  or  warn 
the  deceased  of  the  dangers  incident  to,  or 
attendant  upon,  the  removal  of  the  obstruc- 
tions, and  that,  as  it  would  have  been  the 
duty  of  the  master  to  warn  the  deceased  of 
the  danger,  if  personally  present,  directing 
the  work,  it  was  equally  the  duty  of  the 
conductor,  for  the  failure  of  which  the  mas- 
ter was  liable.  But  the  court  held  that,  at 
most,  the  conductor  was  a  mere  temporary 
boss,  and  that,  conceding  it  was  his  duty  to 
notify  the  deceased  of  danger,  his  failure  to 
do  so  was  the  negligence  of  a  fellow  servant, 
for  which  the  common  employer  was  not  re- 
sponsible. The  court  cited  Alaska  Treadwell 
Gold  Min.  Co.  v.  Whelan,  168  U.  S.  86,  42  L. 
ed.  390,  18  Sup.  Ct.  Rep.  40,  and  Martin  v. 
Atchison,  T.  &  S.  F.  R.  Co.  166  U.  S.  399,  41 
L.  ed.  1051,  17  Sup.  Ct.  Rep.  603,  in  support 
of  its  ruling.  In  the  first  case,  the  defend 
ant  wtis  held  not  liable  for  an  injury  to  a 
servant,  due  to  the  failure  to  warn,  because 
the  injured  servant  was  considered  to  be  a 
fellow  servant  with  the  negligent  servant, 
because  employed  in  the  same  department  of 
business,  under  a  common  head.  In  the  sec- 
ond case,  the  master  was  held  not  liable  be- 
cause the  negligent  servant  was  deemed  to 
be  a  fellow  servant  of  the  plaintiff,  tlie  duty 
to  warn  being  held  not  the  nei^'lcct  of  any 
duty  which  the  master  owed  the  plaintiff. 
The  case  is  therefore  of  little  value  as  a 
ruling  as  to  the  delegability  of  the  duty  to 
warn  in  such  a  case.  If  it  is  the  duty  of 
the  master  to  warn  at  all  in  such  a  case,  it 
would  seem  as  if  the  duty  were  nondelega- 
ble, under  the  American  authorities. 

d.  Of  new  and  extraordinary  perils. 

Among  the  duties  required  of  the  master 
is  that  of  instructing  and  warning  inex- 
perienced servants  against  special  dangers 
attending  hazardous  duties,  and  this  duty 
18  of  a  personal  nature,  and  if  it  is  delegated 
to  a  servant,  no  matter  what  his  title  may 
be,  or  what  his  grade  or  rank  in  the  maa- 
ter'a  service,  the  master  will  be  responsible 
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for  its  nonperformance.     Camp  v.  Hall,  39 
Fla.  535,  22  So.  792. 

The  fellow-servant  rule  does  not  apply  to 
a  case  in  which  the  employer  places  an  em- 
ployee under  the  control  and  direction  of 
another,  and  the  latter  orders  the  servant 
into  a  place  of  unusual  dangers  and  exposes 
him  to  extraordinary  peril,  of  the  existence 
of  which  the  servant  is  not  advised.  Mis- 
souri P.  R.  Co.  V.  Peregoy,  36  Kan.  424,  14 
Pac.  7. 

It  is  one  of  the  personal  duties  of  the 
master  to  give  careful  instructions,  direc- 
tions, and  warnings  to  a  youthful  or  inex- 
perienced servant,  of  unusual  and  hidden 
dangers  of  which  the  employer  is  aware,  and 
of  which  the  servant,  to  the  employer's 
knowledge,  is  ignorant.  Tedford  v.  Los 
Angeles  Electric  Co.  134  Cal.  76,  54  L.R.A. 
85,  66  Pac.   76. 

The  duty  of  the  master  to  instruct  a  serv- 
ant as  to  extraordinary  risks  of  such  kind 
that  the  servant  cannot  be  held  charge- 
able with  an  adequate  comprehension  of 
their  nature  and  extent,  and  as  to  the  prop- 
er means  to  safeguard  himself,  is  nondelega- 
ble. Industrial  Lumber  Co.  v.  Bivens,  47 
Tex.  Civ.  App.  396,  105  S.  W.  831. 

A  foreman,  in  ordering  a  workman  to  go 
into  a  dangerous  place  without  warning  him 
of  its  dangers,  is  not  a  fellow  servant  of 
such  workman  in  giving  such  order,  but  the 
representative  of  the  master.  Oolitic  Stone 
Co.  V.  Ridge  (Tnd.)  91  N.  E.  944. 

In  Felice  v.  New  York  C.  &  H.  R.  R.  Co. 
14  App.  Div.  345,  43  N.  Y.  Supp.  922,  the 
court  says  that  it  is  the  duty  of  the  master 
to  use  reasonable  care  to  provide  for  the 
servant,  so  far  as  the  work  at  which  he  is 
engaged  will  permit,  a  reasonably  safe  and 
proper  place  in  which  to  do  his  work,  and 
to  give  him  such  warning  of  additional  dan- 
gers as  will  enable  him,  in  the  exercise  of 
reasonable  care,  to  avoid  them,  or  to  guard 
himself  against  them;  that  just  how  that 
duty  should  be  performed  in  any  given  case 
cannot  be  determined  as  a  matter  of  law, 
and  that  whatever  means  are  employed,  it  is 
the  duty  of  the  master  to  employ  them;  and 
that  the  duty  cannot  be  delegated  to  any 
other  person;  and  that  a  person  appointed 


638 


MINNESOTA  SUPREME  COURT. 


JULT, 


which  the  master  adopted  a  dangerous 
method,  which  made  it  incumbent  to  warn 
plaintiff,  a  servant  at  work  in  a  place  safe 
in  itself,  but  made  dangerous  by  the  work 
of  removal,  and  it  was  held  that  the  mas- 
ter could  not  delegate  the  duty  to  warn). 
And  see  The  Boveric,  93  C.  C.  A.  156,  167 
Fed.  520;  International  Paper  Co.  v.  Robin, 
93  C.  C.  A.  322,  167  Fed.  922;  Toledo 
Brewing  &  Malting  Co.  v.  Bosch,  41  C.  C. 
A.  482,  101  Fed.  530;  The  Magdaline  (D. 
C.)  91  Fed.  798. 

It  is  not,  however,  necessary  here  to  de- 
cide, nor  is  it  here  decided,  that,  under  all 
circumstances,  the  duty  of  the  master  to 
warn  his  servant  of  impending  danger  is 
absolute  or  nonassignable.  The  principle 
which  determines  this  case  is:      When  an 


employee  is  at  work  in  a  place  safe  in  it- 
self, but  which,  by  virtue  of  some  independ- 
ent work  done  for  the  master's  purposes,  be* 
comes  dangerous,  unless  prior  warning  of 
the  impending  danger  be  given,  and  when 
the  master  has  required  such  notice  to  be 
given,  or  has  assumed  to  customarily  give 
such  warning  through  an  employee,  the  per- 
son charged  with  that  duty  is  a  vice  prin- 
cipal. For  his  negligence  therein  the  mas- 
ter is  liable.  This  rule  is  generally  ac- 
cepted. Comrade  v.  Atlas  Lumber  &  Shin- 
gle Co.  44  Wash.  470,  87  Pac.  617  (failure 
to  blow  whistle  before  starting  machinery 
in  motion)  :  Nelson  v.  S.  Willey  S.  S.  & 
Nav.  Co.  26  Wash.  648,  67  Pac.  237  (where 
a  steamboat  mate  untied  a  gang  plank,  but 
negligently  failed  to  give  customary  warn- 


to  perform  it  is  the  alter  ego  of  the  master, 
for  whose  negligence  the  master  is  liable. 

A  foreman,  in  ordering  a  servant  engaged 
in  excavating  a  ditch,  into  a  place  of  un- 
usual danger,  by  reason  of  a  crack  in  the 
earth,  without  warning  of  the  risks  incurred 
in  obeying  the  order,  represents  the  master. 
Carlson  v.  Northwestern  Teleph.  Exch.  Co. 
63  Minn.  428,  65  N.  W.  914. 

In  McMahon  v.  Ida  Min.  Co.  95  Wis.  308, 
60  Am.  St.  Rep.  117,  70  N.  W.  478,  it  was 
held  that  a  shift  boss,  in  sending  a  miner  lo 
work  without  warning  in  a  new  part  of  the 
mine,  where  there  was  a  concealed  danger 
of  which  the  shift  boss  knew,  but  of  which 
the  miner  did  not,  was  performing  a  duty 
of  the  master,  and  not  that  of  a  coemployce. 

Tlie  duty  of  informing  a  servant  of  a  spe- 
cial or  extraordinary  risk  connected  with  his 
service,  such  as  the  dangerous  condition  of 
railroad  tracks,  is  a  primary  duty  of  the 
master,  and  the  delegation  thereof  to  any 
inferior  servant  cannot  relieve  him  of  the 
responsibility  imposed  by  law,  no  matter 
whether  the  servant  to  whom  it  is  delegat- 
ed is  higher  or  lower  in  the  scale  of  em- 
ployment. Mercantile  Trust  Co.  v.  Pitts- 
burgh, &  W.  R.  Co.  63  C.  C.  A.  207,  115 
Fed.  475. 

In  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Gray,  50  L.R.A.  47,  41  C.  C.  A.  535,  101  Fed. 
623,  it  was  held  that  it  was  the  duty  of  a 
railroad  company  to  instruct  employees  as 
to  the  operation  of  a  new  automatic  switch 
with  which  they  were  unfamiliar.  But  the 
court,  in  its  opinion,  approved  of  the  fol- 
lowing statement  from  1  Shearm.  &  Redf. 
Neg.  5th  ed.  §  203:  "It  is  also  the  personal 
duty  of  the  master,  so  far  as  he  can,  by  the 
use  of  ordinary  care,  to  avoid  exposing  his 
servants  to  extraordinary  risks  which  they 
could  not  reasonably  anticipate,  although  he 
is  not  bound  to  guarantee  them  against  such 
risks,  nor  to  guard  against  an  accident 
which  is  not  at  all  likely  to  happen.  The 
master  must  therefore  give  warning  to  his 
servants  of  all  perils  to  which  they  will  be 
exposed,  of  which  he  is  or  ought  to  be  aware, 
other  than  such  as  they  should,  in  the  exer- 
cise of  ordinary  care,  have  foreseen  as  neces- 
sarily incidental  to  the  business  in  the  natu- 
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ral  and  ordinary  course  of  affairs,  though 
more  than  this  is  not  required  of  him.  It 
makes  no  difference  what  is  the  nature  of 
the  peculiar  peril,  or  whether  it  is  or  is  not 
beyond  the  master's  control.  And  it  is  not 
enough  for  the  master  to  use  care  and  pains 
to  give  such  notice.  He  must  see  that  it  is 
actually  given.  If,  therefore,  he  fails  to 
give  such  warning,  in  terms  sufiiciently  clear 
to  call  the  attention  of  his  servants  to  a 
peril  of  which  he  is  or  ought  to  be  aware, 
he  is  liable  to  them  for  any  injury  which 
they  suffer  thereby  without  contributory 
negligence.  Such  notice  must  be  timely, — 
that  is,  given  in  sufficient  time  to  enable 
the  servant  to  profit  by  it.  It  is  therefore 
the  duty  of  the  master  to  give  adequate  and 
timely  warnings  of  changes  in  the  situation 
involving  new  dangers." 

•Where  a  foreman  ordered  a  boy  less  than 
fourteen  years  old,  employed  for  the  harm- 
less work  of  putting  together  freight  and 
vegetable  crates,  to  engage  in  the  dangerous 
employment  of  pushing  lumber  cars  on  the 
side  track  'of  the  master's  sawmill,  without 
instructing  him  as  to  the  special  dangers  at- 
tending it,  this  was  held  to  be  the  negligence 
of  the  master.     Camp  v.  Hall,  supra. 

It  is  the  personal  duty  of  the  master  to 
avoid  exposing  his  servants  to  unusual  risks 
by  giving  them  warning  of  the  perils  to 
which  they  may  be  exposed  in  the  use  of  ma- 
chinery, where  the  servant  has  not  the  same 
opportunity  to  know  the  dangers  that  the 
master  has.  Thomas  v.  Cincinnati,  N.  O. 
&  T.  P.  R.  Co.  97  Fed.  245. 

In  John  Lang  Paper  Co.  v.  Zacheyfia,  178 
Fed.  253,  it  was  held  that  the  question 
whether  or  not  it  was  the  master's  nondel- 
egable duty  to  warn  an  inexperienced  serv- 
ant of  the  extraordinary  danger  of  a  nar- 
row and  cramped  space  between  two  paper 
machines,  where  he  was  ordered  by  a  fore- 
man to  repair  or  tighten  a  belt,  and  where 
he  was  injured  by  having  his  hand  caught 
and  crushed  between  the  rollers  of  one  of 
the  machines,  which  had  not  been  stopped, 
was  properly  submitted  to  the  jury. 

Conceding  that  foremen  under  whose  di- 
rection a  trestlework  was  torn  down  were 
fellow  servants  of  a  laborer  in  the  general 
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ing  before  letting  it  slide  to  the  deck,  to  the 
injury  of  a  deckhand;  O'Brien  v.  Page  Lum- 
ber Co.  39  Wash.  637,  82  Pac.  114r-110  (ap- 
plying a  "nigger"  to  a  log  in  a  sawmill 
without  warning  to  plaintiff  "dogger") ; 
Hough  V.  Grants  Pass  New  Water,  Light  &, 
P.  Co.  41  Or.  531,  69  Pac.  665  (failure  to 
warn  lineman  of  turning  on.  electric  pow- 
er) ;  Postal  Teleg.  Cable  Co.  v.  Likes,  225 
IlL  249,  80  N.  E.  136;  Pantzar  v.  Tilly 
Foster  Iron  Min.  Co.  99  N.  Y.  368,  2  N.  E. 
24-27  (failure  of  master  to  warn  servant  at 
work  in  mine  of  danger  from  rock  liable  to 
fall) ;  Burlington  &  M.  River  R.  Co.  v. 
Crockett,  19  Neb.  139,  26  N.  W.  921;  An- 
dreson  v.  Ogden  Union  R.  &  Pepot  Co.  8 
Utah,  128,  30  Pac.  306.  And  see  Dizoniio 
V.   Great  Northern  R.  Co.   103  Minn.   120, 


114  N.  W.  736  (servant  directed  to  pass 
over  a  pile  of  plate  by  foreman,  who  moved 
a  plate  to  plaintifT's  injury). 

Counsel  for  defendant  has  called  our  at- 
tention to  two  traveling-crane  cases  in  this 
state  which  he  urges  are  inconsistent  with 
the  view  here  taken, — Jemming  v.  Great 
Northern  R.  Co.  96  Minn.  302,  1  L.R.A. 
(N.S.)  696,  104  N.  W.  1079  (which  did  not 
involve  a  customary  warning),  and  Berneche 
V.  Billiard,  101  Minn.  366,  112  N.  W.  392. 
The  rule  in  the  latter  case  is  conclusively 
in  favor  of  plaintiff  here.  There  the  fore- 
man, Hood,  who  put  the  derrick  in  motion, 
to  plaintiff*s  injury,  "was  in  no  position  to 
observe  or  know  ...  of  the  condition 
of  things"  where  plaintiff  was.  "To  charge 
defendant  with  liability  for  this  act  of  Hood, 


work  of  clearing  the  dock  upon  which  the 
latter  was  employed,  it  was  held  that  the 
master  should  be  charged  with  their  negli- 
gence in  tearing  down  the  trestlework  with- 
out warning  resulting  in  injury  to  the 
plaintiff,  since  the  danger  from  the  negli- 
gence of  these  foremen  in  this  work  was  a 
new  and  extraordinary  risk,  known  to  and 
created  by  the  master  after  having  em- 
ployed the  plaintiff,  and  a  danger  of  which 
the  plaintiff  was  ignorant;  and  therefore  it 
was  the  master's  duty  to  notify  him. 
Northwestern  .Fuel  Co.  v.  Danielson,  6  C. 
C.  A.  636,  12  U.  S.  App.  688,  57  Fed.  916. 

But  as  to  the  effect  of  the  act  of  a  fore- 
man in  ordering  a  servant  to  work  for  which 
he  was  not  hired,  see  O'Brien  v.  Rideout  and 
Crown  v.  Orr,  supra,  II.  b;  and  Vitto  v. 
Farley,  II.  c.  See  also  on  this  point  Burke 
▼.  Anderson,  infra.  III.  b. 

Ill,  Transitory  and  recurring  dangers. 

a.  In  general. 

When  the  question  is  as  to  the  delegabil- 
ity of  the  duty  of  the  master  to  warn  serv- 
ants of  dangers  necessarily  recurring  dur- 
ing the  progress  of  the  work,  the  conflict 
in  the  cases  becomes  more  marked.  In  this 
class  of  cases  the  dangers  are  unavoidable 
and  are  incident  to  the  work  in  which  the 
servant  himself  is  engaged,  or  to  other  work 
in  the  same  place  which  other  servants  are 
carrying  on.  Tliey  are  dangers  which  the 
master  can  and  should  provide  against. 
When  he  has  employed  a  competent  person 
for  his  purpose,  some  courts  say  he  has 
done  enough,  while  others  declare  that  the 
duty  to  warn  is  absolute.  It  is  merely  a 
question  of  arbitrarily  drawing  the  line 
marking  the  point  at  which  the  master's 
duty  ends  and  the  servant's  assumption  of 
risk  begins. 

In  The  Queen,  40  Fed.  694,  the  owners  of 
a  ship  were  held  not  liable  to  seamen  for 
injuries  due  to  failure  to  give  proper  fopr 
signals,  on  the  ground  that  this  is  a  detail 
of  navigation,  and  therefore  does  not  belong 
to  a  master  as  alter  ego,  or  special  repre- 
sentative of  the  owner.  The  court  says 
26  L.R.A.(N.S.) 


that  though  there  are  many  acts  in  the 
care  and  management  of  a  ship  and  of  the 
voyage,  in  which  the  master  acts  as  the 
representative  of  the  owners,  and  performs 
the  duties  and  functions  of  the  owners,  such 
as  the  maintenance  of  the  ship  and  her  ap- 
parel in  a  safe  and  seaworthy  condition, 
procuring  repairs  and  supplies,  freighting 
the  ship,  arranging  her  voyages,  her  times 
and  places  of  sailing  and  stopping,  and  the 
discharge  of  all  the  general  duties  and  le- 
gal  obligations  of  the  ship  to  the  seaman, 
for  which  acts,  if  negligently  performed, 
the  owners  are  responsible  to  the  seamen 
injured,  they  are  not  responsible  for  negli- 
gence in  the  mere  details  of  navigation  on 
board  the  ship,  because  these  acts  are  not 
at  all  the  duties  of  the  master  as  the  alter 
ego  or  representative  of  the  owners,  nor  are 
they  acts  as  to  which  the  owners  owe  any 
duty  to  the  seamen. 

Failure  of  miners  or  a  shift  boss  to  no- 
tify the  timber  men  that  a  newly  opened 
space  in  a  mine  was  ready  to  be  timbered 
was  held  to  be  the  negligence  of  fellow 
servants  of  a  trammer,  who  was  injured  by 
the  fall  of  ore  from  the  roof  because  of  ab- 
sence of  the  timber.  Petaja  v.  Aurora  Iron 
Min.  Co.  106  Mich.  463,  32  L.R.A.  436,  58 
Am.  St.  Rep.  505,  64  N.  W.  335,  66  N.  W. 
951.  To  the  same  effect,  Karppinen  v.  Tam- 
arack Min.  Co.   (Mich.)    122  N.  W.  433. 

Where  a  servant,  while  at  work  in  the 
partial  dismantling  of  a  railroad  trestle, 
was  not  given  the  particular  warning  that 
a  belt  had  not  been  withdrawn  from  a 
stringer,  which  resulted  in  injury  to  the 
servant,  it  was  held  that  this  neglect  was 
that  of  a  fellow  servant.  O'Neil  v.  Great 
Northern  R.  Co.  80  Minn.  27,  61  L.R.A. 
534,  82  N.  W.  1086.  The  court  said  that 
the  logical  result  of  the  claim  on  behalf  of 
the  plaintiff  that  the  negligent  servant  was 
a  vice  principal  would  require  from  the 
vice  principal  not  only  a  general  warning 
of  danger  in  such  a  case,  but  notice  of 
every  hazard  that  might  occur  in  the  con- 
duct of  the  work,  extending  through  all  its 
details;  and  would  lead  to  the  absurd  and- 
illogical  result  that  there  must  be  present 
at  all  times  the  master  or  his  represcnta- 
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knowledge  i,'\  fact  on  his  part  that  plaintiff 
would  thereby  be  put  in  danger  of  injury 
should  have  been  shown.  .  .  .  With  that 
fact  affirmatively  appearing,  plaintiff  could, 
within  the  rule  of  some  of  our  decisions, 
recover."  See  Lohman  v.  Swift  &  Co.  105 
Minn.  148,  117  N.  W.  418,  distinguishing  the 
Berneche  Case  and  Doerr  v.  Daily  News 
Pub.  Co.  97  Minn.  248,  lOG  N.  W.  1044. 
So  within  Inland  Steel  Co.  v.  Smith,  39 
Ind.  App.  636,  75  N.  E.  852,  affirmed  in 
168  Ind.  245,  80  N.  E.  538,  involving  dam- 
age by  a  traveling  crane,  the  hatchman  here 
must  be  held  to  be  a  vice  principal. 

The  strongest  case  in  this  state  for  de- 
fendant seems  to  be  Lundquist  v.  Duliith 
Street  R.  Co.  65  Minn.  387,  67  N.  W.  1006. 
It  was  there  held  that  a  servant  of  a  st/eet 


car  company,  who  failed  to  give  timely 
warning  of  the  approach  of  a  car  to  other 
employees  engaged  in  track  repairing  was  a 
fellow  servant  of  repairers.  And  see  Mar- 
tin V.  Atchison,  T.  &  S.  F.  R.  Co.  166  U.  S. 
399,  41  L.  ed.  1051,  17  Sup.  Ct.  Rep.  603  (as 
to  which  the  aberrations  in  the  Federal 
tests  of  who  is  a  fellow  servant  are  to  be 
borne  in  mind),  and  2  Labatt,  Mast.  &  S. 
p.  1741,  §  601.  Mitchell,  J.,  was,  however, 
of  the  opposite  opinion.  See  Erickson  v. 
St.  Paul  &  D.  R.  Co.  41  Minn.  500,  5 
L.R.A.  786,  43  N.  W.  332.  And  see  Ander- 
son v.  Northern  Mill  Co.  42  Minn.  424,  44 
N.  W.  315.  In  Wisconsin  such  negligence 
of  the  servant  has  been  held  not  to  be  that 
of  a  fellow  servant.  Promer  v.  Milwaukee, 
L.  S.  &  W.  R.  Co.  90  Wis.  215,  48  Am.  St. 


tive  for  every  servant.     Such  a  claim  de- 
feated itself. 

But  in  Illinois  Steel  Co.  v.  Zeimkowski, 
220  111.  324,  4  L.R.A.(N.S.)  1161,  77  N.  E. 
190,  affirming  123  111.  App.  285,  where 
a  servant  was 'injured  by  particles  of  mol- 
ten iron  thrown  off  from  a  vessel  at  a  cer- 
tain stage  of  the  heating  process,  warning 
of  which  was  not  given  him,  as  was  cus- 
tomary, the  master  was  held  liable,  the 
court  saying  that  if  tlie  master  chose  to 
have  the  servant  work  in  a  place  which  be- 
came dangerous  at  irregular  periods,  and 
gave  him  no  warning  of  the  approach  of 
danger,  he  must  he  held  liable  for  the  breach 
of  that  duty,  which  he  could  not  delegate 
so  as  to  relieve  himself  of  responsibility. 

h.  Of  blasting  and  attendant  perils. 

The  courts  are  also  divided  as  to  the 
delegability  of  the  duty  of  the  master  to 
warn  servants  as  to  the  dangers  of  blast- 
ing, direct  and  incidental. 

The  duty  of  notifying  mining  servants 
passing  through  an  entry  that  a  charge  of 
dynamite  is  about  to  be  fired,  intrusted  to 
timber  men,  is  a  personal  duty  of  the  mas- 
ter, which  cannot  be  delegated.  Donk  Bros. 
Coal  &  Coke  Co.  v.  Thil,  228  111.  233,  81  N. 
E.  857. 

The  master's  duty  to  give  warning  to  em- 
ployees in  a  mine  when  blasts  of  highly 
dangerous  explosives  are  to  be  fired  cannot 
be  delegated  so  as  to  relieve  him  from  lia- 
bility for  neglect  to  perform  it.  Hendrick- 
son  V.  United  States  Gvpsum  Co.  133  Iowa, 
89,  9  L.R.A.(N.S.)  555,  110  N.  W.  322,  12 
A.  &  E.  Ann.  Cas.  246.  The  court  says: 
"This  warning  was  for  the  benefit  of  em- 
ployees, in  order  to  make  the  place  in  which 
they  were  working  a  safe  one.  It  was  not 
an  incident  to  the  blasting,  but  the  per- 
formance of  an  entirely  different  duty;  to 
wit,  a  duty  which  the  master  owed  his  em- 
ployees; and  he  could  not  so  delegate  this 
work  as  to  relieve  himself  of  the  negligent 
conduct  of  the  person  to  whom  that  dele- 
gation was  made.  Had  defendant  set  men 
to  work  in  this  mine  without  establishing 
some  svstcm  of  warning,  and  they  or  some 
26  L.R^A.iN.S.) 


of  them,  without  knowledge  of  that  fact, 
were  injured  by  the  firing  of  a  blast,  we 
apprehend  no  one  would  contend  that  de- 
fendant was  not  liable." 

In  Streicher  v.  Davenport  Brick  &  Tile 
Co.  (Iowa)  124  N.  W.  327,  it  is  said  that 
it  could  not  be  doubted  that  one  whose  duty 
it  was  to  fire  a  blast  in  a  gravel  bank,  in 
giving  timely  warning  of  the  bhist,  was 
performing   a   ministerial   duty. 

In  Harper  v.  lola  Portland  Cement  Co. 
76  Kan.  612,  93  Pac.  179,  343,  a  driller  in  a 
quarry  was  held  not  a  fellow  servant  of  an 
employee  who  was  charged  with  the  duty 
of  discovering  unexploded  charges  of  dj^na- 
mite,  and  marking  them,  and  warning  oth- 
er workmen.  Tlie  court  savs  that  no  matter 
to  whom  the  task  miglit  be  assigned,  or 
what  the  rank  or  grade  of  his  service,  the 
duty  was  one  the  master  was  bound  to  ful- 
fil, and  failure  to  do  so  constituted  aotion- 
able  negligence. 

Directing  a  servant  to  pick  and  remove 
loose  rock  at  and  around  a  hole  in  which 
there  w.as  an  unexploded  charge  of  dyna- 
mite, without  making  a  reasonable  examina- 
tion to  cacertain  the  existence  of  such  unex- 
ploded charge,  and  without  warning  him 
of  the  latent  danger,  was  held  to  be  the 
neglect  of  a  personal  duty  of  the  master. 
Stahl  V.  Duluth,  71  Minn.  341,  74  N.  W. 
143. 

Although  the  duty  to  give  warning  of 
blasting  in  a  stone  quarry  is  intrusted  to 
a  fellow  servant  of  an  employee  injured  by 
a  premature  explosion  set  off  without  the 
customary  warning,  the  master  is  never- 
theless liable,  since  it  is  one  of  his  absolute 
duties  to  see  that  the  proper  warning  is 
given.  Hjelm  v.  Western  Granite  Contract- 
ing Co.  94  Minn.  169,  102  N.  W.  384. 

The  duty  of  a  master  to  warn  servants 
when  a  blast  in  a  mine  is  to  be  set  off  is 
one  that  cannot  be  delegated.  Jacobson  v. 
Hobart  Iron  Co.  103  Minn.  319,  114  N.  W. 
051. 

So,  a  vice  principal,  in  undertaking  to 
warn  a  servant  in  a  mine  when  he  would 
be  in  danger  from  the  work  of  blasting, 
does  not  act  simply  as  a  fellow  servant,  and 
the  master  is  liable  if  he  neglects  to  do  so. 
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Kep.  905,  63  N.  W.  90.  This  is  the  gener- 
ally accepted  view.  See  Chicago  k  A.  R. 
Co.  y.  Eaton,  194  111.  441,  88  Am.  St.  Rep. 
161,  62  N.  B.  784;  Metropolitan  West  Side 
Elev.  R.  Co.  V.  Skola,  183  111.  454,  76  Am. 
St.  Rep.  120,  56  N.  E.  171;  Chicago  &  A. 
R.  Co.  V.  Wise,  106  111.  App.  174,  affirmed 
in  206  111.  453,  69  N.  E.  500 ;  D'Agostino  v. 
Pennsylvania  R.  Co.  72  N.  J.  L.  358,  60 
Atl.  1113.  On  the  same  principle  the  duty 
to  warn  of  an  expected  explosion  is  ^'mas- 
terial."  Carlson  v.  James  Forrestal  Co. 
101  Minn.  446,  112  N.  W.  626;  Borgerson 
v.  Cook  Stone  Co.  91  Minn.  91,  97  N.  W. 
734;  Hjelm  v.  Western  Granite  Contracting 
Co.  94  Minn.  169,  102  N.  W  384.  To  the 
same  effect,  see  Hendrickson  v.  United 
States  (iypsum  Co.  133  Iowa,  89,  9  LJI.A. 


(N.S.)  555,  110  N.  W.  322,  12  A.  &  E.  Ann. 
Cas.  247;  Belleville  Stone  Co.  v.  Mooney, 
60  N.  J.  L.  323,  38  Atl.  835;  Donk  Bros. 
Coal  &  Coke  Co.  v.  Thil,  228  111.  233,  81 
N.  E.  857;  Burrows  v.  Ozark  White  Lime 
Co.  82  Ark.  343,  101  S.  W,  744.  But  see 
Donovan  v.  Ferris,  128  Cal.  48,  79  Am.  St. 
Rep.  25,  60  Pac.  519;  Gallagher  v.  McMul- 
lin,  25  App.  Div.  571,  49  N.  Y.  Supp.  734; 
Hare  v.  Mclntire,  82  Me.  240,  8  L.R.A.  450, 
17  Am.  St.  Rep.  470,  19  Atl.  453.  Cf.  Ran- 
kel  V.  Buckstaff-Ed wards  Co.  138  Wis.  442, 
20  L.R.A.(N.S.)   1180,  120  N.  W.  269. 

Finally,  this  view  of  the  law  is  clearly 
and  certainly  sustained  by  a  group  of  cases 
in  which  it  has  been  consistently  applied. 
Fitzgerald  v.  International  Flax  Twine  Co. 
104  Minn.  138,  116  N.  W.  475    (plaintiff. 


and   the  servant  is  injured  thereby.     Hill 
v.  Nelson  Goal  Co.  (Mont.)  104  Pac.  876. 

Where  the  injured  servant  was  hired  to 
work  in  a  quarry,  and  it  was  part  of  the 
system  under  which  it  was  operated  for  the 
foreman  to  supervise  the  preparation  of 
each  blast  and  light  the  fuse  to  lire  it,  giv- 
ing warning  by  a  cry  of  "fire,"  and  the 
plaintiff  was  hurt  by  a  piece  of  rock  thrown 
from  a  blast  through  the  negligence  of  the 
foreman  in  not  giving  timely  warning,  it  was 
held  that  the  duty  to  give  warning  was  a 
part  of  the  duty  owed  by  the  employer  to 
his  employees  to  keep  the  place  of  work 
safe,  and  that  the  negligence  of  the  fore- 
man was  therefore  not  that  of  a  fellow  serv- 
ant of  the  injured  employee.  Belleville 
Stone  Co.  v.  Mooney,  61  N.  J.  L.  253,  39 
L.R.A.  834,  39  Atl.  764,  affirming  60  N. 
J.  L.  323,  38  Atl.  836. 

Where  the  men  engaged  in  sinking  a  shaft 
in  a  mine  were  divided  into  three  shifts, 
working  at  different  times,  each  shift  tak- 
ing its  turn,  and  the  master  delegated  to 
the  pusher  of  each  outgoing  shift  the  duty 
of  notifying  the  oncoming  shift  of  missed 
holes  of  undischarged  dynamite,  it  was  held 
that,  this  being  a  positive  duty  of  the  mas- 
ter, the  neglect  of  the  pusher  to  notify  the 
oncoming  shift  was  the  negligence  of  the 
master,  and  not  of  a  fellow  servant.  Shan 
non  V.  Consolidated  Tiger  &  P.  Min.  Co.  24 
Wash.  119,  64  Pac.  169. 

But  in  Donovan  v.  Ferris,  128  Cal.  48. 
79  Am.  St.  Rep.  26,  60  Pac.  519,  it  is  held 
not  to  be  the  personal  duty  of  the  master 
to  warn  servants  at  work  in  a  tunnel  in  a 
quarry  when  blasts  are  to  be  fired.  The 
courts  says  that  when  the  master  employs 
a  competent  person  whose  duty  it  is  to 
give  the  warning,  his  liability  ceases;  that 
in  most  cases  it  would  be  impracticable  for 
the  employer  to  perform  such  duty  person- 
ally; that  in  the  case  of  a  corporation  it 
would  be  impossible.  The  plaintiff  in  the 
case  testified  that  the  place  in  which  he 
was  working  was  safe  when  no  blasts  were 
being  fired;  that  he  expected  to  be  noti- 
fied in  time  to  get  out  before  any  firing 
of  the  blasts.  The  court  said  that  he  knew 
26  L.ILA.(N.S.) 


•the  means  employed  for  the  purpose  of  no- 
tifying him,  and  assumed  the  risks. 

And  in  McLean  v.  Blue  Point  Gravel  Min. 
Co.  51  Cal.  255,  a  master  was  held  not  liable 
iot  injury  to  a  servant  engaged  in  blasting 
rock  in  a  mine  by  reason  of  the  foreman's 
negligence  in  not  notifying  him  that  a 
blast  was  about  to  be  fired,  since  the  fore- 
man was  a  fellow  servant  of  the  injured 
employee. 

The  rule  is  the  same  in  Ohio.  It  is  not 
the  duty  of  a  master,  in  respect  to  furnish- 
ing a  safe  place  for  his  workmen  in  a  quar- 
ry, to  give  notice  and  warning  to  such  work- 
men whenever  a  blast  is  about  to  be  dis- 
charged, since  this  duty  is  not  absolute,  but 
may  be  delegated  so  as  to  absolve  the  mas- 
ter from  liability  in  case  of  failure  to  per- 
form it.  Kelly  Island  Lime  &  Transport 
Co.  V.  Pachuta,  69  Ohio  St.  462,  100  Am. 
St.  Rep.  706,  69  N.  E.  988.  The  court  said 
that  the  quarry  itself  was  not  an  unsafe 
place,  and  that  if  it  became  so  it  was  only 
by  reason  of  the  negligence  of  a  fellow  serv- 
ant engaged  in  a  common  employment  with 
the  injured  servant,  and  during  the  prog- 
ress of  the  work,  and  while  performing  a 
part  of  the  work  incident  to  the  common 
employment. 

It  IS  the  same  in  New  York.  In  Vitto 
V.  Keogan,  15  App.  Div.  329,  44  N.  Y.  Supp. 
1,  the  master  was  held  not  liable  for  failure 
of  the  foreman  to  inform  a  servant  igno- 
rant of  the  use  of  dynamite,  whom  he  had 
ordered  to  clean  out  a  hole,  that  there  was 
unexploded  dynamite  in  it. 

Failure  of  one  in  charge  of  blasting  in  a 
?aisson  to  warn  a  laborer  that  he  was  go- 
ing to  fire,  in  time  to  allow  him  to  reach 
a  place  of  safety,  was  held  to  be  the  negli- 
?pnce  of  a  fellow  servant.  Onllnqfher  v. 
McMullin,  26  App.  Div.  571,  49  N.  Y.  Supp. 
734. 

In  Ward  v.  Naughton,  74  App.  Div.  71, 
77  N.  Y.  Supp.  344,  where  two  tunnels  ap- 
proached each  other  so  that  they  were  sep- 
arated by  a  wall  of  rock  about  2  feet  in 
thickness,  it  was  held  that  blasting  in  one 
tunnel,  without  notice  to  the  workmen  in 
the  other,  as  a  result  of  which  a  servant^ 
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engaged  in  splicing  a  strand  of  flax  on  a 
machine  at  rest,  was  injured  by  the  start- 
ing of  the  madiinery  without  the  usual 
signal) ;  Hjelm  v.  Western  Granite  Con- 
tracting Co.  supra,  (injury  by  a  rock 
thrown  by  a  blast,  through  the  negligence  of 
the  servant  to  give  customary  notice)  ;  Loji- 
man  v.  Swift  &  Co.  supra  (plaintiff  was  in- 
jured by  the  sudden  starting  of  machinery 
which  he  was  engaged  in  repairing)  ;  Cody 
V.  Longyear,  103  Minn.  116,  114  N.  W.  735 
(injury  caused  by  the  starting  of  a  dia- 
mond drill  without  warning).  And  see 
Dizonno  v.  Great  Northern  R.  Co.  supra; 
Hess  V.  Adamant  Mfg.  Co.  66  Minn.  79, 68  N. 
W.  774;  Perras  v.  A.  Booth  &  Co.  82  Minn. 
191,  84  N.  W.  739,  86  N.  W.  179;  Renlund 


V.  Commodore  Min.  Co.  89  Mina.  41,  99  Am. 
St.  Rep:  534,  93  N.  W.  1067;  Ready  v. 
Peavy  Elevator  Co.  89  Minn.  164,  94  N.  W. 
442;  Barrett  v.  Reardon,  95  Minn.  425,  104 
N.  W.  309;  Kohout  v.  Newman,  96  Minn.  61, 
104  N.  W.  764;  Raitila  v.  Consumers'  Ore 
Co.  107  Minn.  91,  119  N.  W.  490;  Johnson 
V.  Netherlands  American  Steam  Nav.  Co. 
132  N.  Y.  576,  30  N.  E.  505. 

3.  It  is  further  insisted  that  the  damages 
as  fixed  by  the  jury  ($8,000)  are  excessive, 
and  appear  to  have  been  given  under  the  in- 
fluence of  passion  or  prejudice.  Plaintiff 
was  found  by  the  examining  physician,  in 
substantially  his  own  words,  to  have  trouble 
in  his  right  hip  joint.  The  inflammatory 
condition  caused  the  ligaments  to  tighten. 


was  injured,  was  not  the  negligence  of  the 
roaster,  the  giving  of  notice  being  a  mere* 
detail  of  the  work.  The  court  said  that 
the  effort  to  divide  up  the  duties  of  the 
defendant's  foreman,  and  to  hold  that,  in 
superintending  the  drilling  of  the  holes,  in 
filling  them  with  powder  or  dynamite,  and 
in  preparing  the  blast '  and  discharging 
same,  he  was  to  be  regarded  as  a  fellow 
servant,  while  in  the  matter  of  giving  warn- 
ing he  was  to  be  regarded  as  the  alter  ego 
of  the  defendant,  was  a  refinement  of  the 
rules  of  negligence  which  had  never  yet 
been  sanctioned  by  the  appellate  courts  of 
the  state,  and  the  court  declared  it  was 
not  willing  to  be  the  pioneer  in  extending 
the  doctrine  of  liability  on  the  part  of  em- 
ployers beyond  the  well-established  limits 
fixed  by  the  law. 

Neglect  of  a  foreman  to  speak  of  the 
danger  of  a  loosened  fragment  of  rock  in 
the  wall  of  an  excavation,  which  fell  upon 
and  injured  a  laborer,  was  held  to  be  the 
negligence  of  a  fellow  servant,  and  one  of 
the  details  of  the  work,  for  which  the  mas- 
ter was  not  liable.  Perry  v.  Rogers,  157 
N.  Y.  251,  51  N.  E.  1021.  To  the  same 
effect  Di  Vito  v.  Crage,  105  N.  Y.  378,  59 
N.  E.  141. 

In  Coleman  v.  Keenan,  223  Pa.  29,  72 
Atl.  267,  neglect  of  a  fellow  workman  of  an 
injured  servant  to  give  notice  that  a  blast 
was  about  to  be  fired  was  held  not  charge- 
able to  the  master.  The  court  said  that  the 
extent  of  his  duty  was  to  provide  by  proper 
regulations  for  the  reasonable  safety  of  his 
workmen,  but  not  to  stand  by  and  give 
personal  attention  to  all  the  details  of  the 
business  in  order  to  secure  their  safety. 

In  Minneapolis  v.  Lundin,  7  C.  C.  A.  344, 

19  U.  S.  App.  245,  58  Fed.  525,  a  master 
was  held  not  responsible  for  the  negligence 
of  a  foreman  in  sending  a  servant  to  reload 
blasting  holes  with  dynamite  without  no- 
tifying him  that  there  was  dynamite  in  one 
of  them.  This  was  considered  not  to  be  a 
violation  of  the  safe-place  rule,  in  that  the 
master  could  not  be  req^uired  to  keep  the 
place  safe  during  the  constantly  changing 
conditions  of  the  work.  Tlie  court  savs 
that  these  were  personal  duties,  imposed 
upon   the   workmen   and   foreman   by   their 

20  L.R.A.(N.S.) 


employment  in  a  common  service,  and  not 
by  the  delegation  to  them  of  any  absolute 
duty  of  the  master. 

In  Burke  v.  Anderson,  16  C.  C.  A.  442, 
34  U.  S.  App.  132,  69  Fed.  814,  a  common 
laborer  was  sent  by  the  master's  supervisor 
and  manager  to  pick  and  dig  in  ground 
where  blasting  had  been  done  the  day  be- 
fore, and  the  former  was  injured  by  strik- 
ing an  unexploded  piece  of  dynamite.  The 
negligence  alleged  was  the  sending  of  the 
plaintiff  into  a  dangerous  place  without 
warning,  and  without  sufficient  precautions 
to  guard  against  the  injury.  It  was  con- 
tended on  the  part  of  the  defendant  that 
this  was  not  a  personal  duty  of  the  master, 
but  only  the  work  of  an  operative,  and  that 
consequently  any  negligence  of  the  super- 
visor was  in  the  character  of  a  fellow  serv- 
ant, and  a  risk  assumed  by  the  plaintiff. 
The  court,  however,  refused  to  pass  upon 
the  question  wiiether  this  was  a  duty  which 
could  be  delegated,  and  held  the  master 
liable  on  the  theory  that  it  was  an  extraor- 
dinary risk,  and  therefore  the  fellow-serv- 
ant rule  did  not  apply. 

o.  Of  hoisting  and  loading. 

When  hoisting  and  loading  machinery  is 
in  operation,  it  is  necessary  for  the  master 
to  provide  for  warnings  and  signals,  to  ren- 
der the  working  place  safe  for  those  em- 
ployed, where  they  are  liable  to  be  struck 
by  the  buckets  or  cables,  or  other  falling 
or  moving  things.  There  is  a  conflict,  how- 
ever, on  the  question  whether  this  duty  may 
be  delegated,  the  weight  of  authority  being 
in  favor  of  the  delegability  of  the  duty. 

In  Galvin  v.  Pierce,  72  N.  H.  79,  64  Atl. 
1014,  a  master  was  held  not  liable  for  the 
negligence  of  one  in  charge  of  a  crane  in 
giving  an  order  for  the  engineer  to  hoist 
while  a  laborer  was  in  a  position  of  danger. 
The  court  says  that  it  is  obvious  that  the 
operation  of  a  steam  crane  or  derrick  will 
often,  if  not  generally,  require  that  some 
person  in  a  position  to  observe  the  work 
should  direct  by  signals,  or  verbal  orders, 
the  engineer  in  control  of  the  engine.  Such 
person  operates  the  machine  as  truly  as  the 
workman  operates  the  ax  or  shovel  in  his 
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Deformity  resulted.  The  muscles  around 
the  joint  were  drawn  together.  The  appar- 
ent deformity  appeared  on  account  of  the 
tilting  of  the  pelvis.  The  leg  was  shortened 
li  inches.  Five  or  six  months  afterwards 
he  made  another  examination.  The  shorten- 
ing had  increased  y^  inch.  When  plaintiff 
stands  straight,  there  is  a  curving  of  the 
spine.  His  spine  is  not  straight,  the  way 
a  person's  natural  spine  is.  A  continued 
curvature  of  the  spine  is  likely  to  produce 
disease.  "We  call  this  trouble,  as  nearly 
as  it  can  be  diagnosed,  tubercular  hip  joint." 
Plaintiff  was  a  young  man,  earning  f^-om 
$50  to  $80  per  month.  Prior  to  his  injury 
he  was  in  good  health.  Six  months  or  more 
after  the  injury  he  was  sick,  and  without 


the  aid  of  a  cane  was  not  able  to  walk  more 
than  three  to  six  blocks  without  resting. 
The  physician  testified  that  his  present  con- 
dition was  permanent;  that,  in  spite  of  any 
treatment  he  may  get,  his  former  condition 
could  not  be  restored;  that  he  w'ould  never 
be  able  again  to  do  hard  work.  The  trial 
court,  as  well  as  the  jury,  saw  the  plaintiff 
and  heard  this  testimony.  Under  the  au- 
thorities we  are  unwilling  to  interfere  with 
that  verdict,  approved  as  it  was  by  the 
trial  court. 

Other  assignments  of  error  which  do  not 
warrant  discussion  have  been  examined,  con- 
sidered, and  found  not  to  justify  reversal. 

Affirmed. 


hand.  There  is  no  logical  ground  which 
would  require  the  master  personally  to  op- 
erate the  machine,  which  would  not  impose 
the  same  duty  as  to  the  tool.  The  legal 
principle  by  which  the  master's  liability  is 
determined  in  this  case  is  the  same  as  if 
the  parties  were  loading  stone  upon  a  drag 
with  crowbars. 

Where,  in  the  loading  of  a  boat,  it  be- 
comes necessary  for  the  safety  of  those 
working  in  the  hold  to  give  notice  when  a 
heavy  piece  of  lumber  is  sent  down  a  chute 
into  the  vessel,  the  master  discharges  his 
full  duty  to  a  servant  working  in  the  hold 
when  he  provides  a  competent  person  to 
give  the  warning  signals;  and  therefore  the 
n^ligence  of  a  person  on  the  wharf,  whose 
duty  it  was  to  give  such  signals,  and  who 
failed  to  do  so,  is  not  a  breach  of  the  mas- 
ter's duty  to  furnish  the  injured  servant  a 
reasonably  safe  place  to  work  in,  but  the 
negligence  is  that  of  a  fellow  servant  not 
engaged  in  the  performance  of  a  positive 
duty  required  of  the  master.  Hermann  v. 
Port  Blakely  Mill  Co.  71  Fed.  853. 

In  Portance  v.  Lehigh  Valley  Coal  Co. 
101  Wis.  674,  70  Am.  St.  Rep.  932,  77  N.  W. 
875,  it  was  held  not  to  be  a  violation  of 
the  master's  duty  to  make  safe  the  place  of 
labor  of  a  gan^  of  servants  unloading  coal 
from  a  vessel,  in  that  notice  or  warning  of 
the  starting  of  machinery  was  not  given  to 
the  plaintiff  by  the  hatchman  whose  duty 
it  was  to  give  warning,  since  the  fellow- 
servant  rule  applies.  The  court  says  that 
if  reasonable  care  would  require  that  a  co- 
employee  be  provided  to  give  warning,  it 
would  be  necessary  for  the  master  to  pro- 
vide one;  but  if  he  properly  selected  and 
instructed  a  competent  man  for  that  pur- 
pose, he  would  no  more  be  responsible  for  a 
failure  of  the  warning  through  negligvjnce 
of  such  servant  than  he  would  for  the  re- 
sults of  the  negligence  in  performance  of 
any  other  duty  by  the  coemployee.  That 
is  one  of  the  risks  assumed  by  the  other 
servants.  But  the  court  called  attention 
to  the  fact  that  under  the  facts  in  this  case, 
that  a  scraperman  started  the  machinery 
without  signal,  no  hatchman,  however  vigi- 
lant, could  have  given  an  effective  warning. 

In  Ocean  S.  S.  Co.  v.  Cheeney,  86  Ga.  278, 
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12  S.  E.  351,  it  was  held  that  where  a  serv- 
ant was  struck  by  a  bale  of  cotton  which 
was  thrown  from  the  hatchway  into  the 
hold  of  a  vessel,  and  injured  a  servant  en- 
gaged in  stowing  cotton  in  the  hold,  a  serv- 
ant placed  at  the  hatchway  to  give  notice 
to  the  hands  below  whenever  a  bale  of  cot- 
ton was  thrown  into  the  hold,  so  that  the 
persons  below  might  get  out  of  the  way, 
and  the  injured  servant,  were  fellow  serv- 
ants, and  that  the  master  was  not  therefore 
liable  for  neglect  to  give  the  proper  warn- 
ing. In  Anderson  v.  Pittsbubq  Coal  Co. 
it  is  said  that  on  the  second  appeal  of  this 
case,  92  Ga.  726,  44  Am.  St.  Rep.  113,  19 
S.  E.  33,  the  court  reached  a  conclusion 
much  more  liberal  to  the  servant,  although 
it  did  not,  in  so  many  words,  overrule  the 
earlier  case.  But  the  court  in  Anderson 
v.  Pittsburg  Coal  Co.  apparently  misap- 
prehended the  force  of  the  later  Georgia  de- 
cision, which  is  not  at  all  in  conflict  with 
the  earlier  case.  On  the  second  trial,  the 
evidence  did  not  show  that  any  person  had 
been  stationed  at  the  hatchway  to  give  warn- 
ing. This  was  therefore  a  breach  of  the 
master's  primary  duty  to  provide  for  warn- 
ing, and  he  was  held  liable  on  that  theory, 
and  also  on  the  theory  that  the  foreman 
had  specially  promised  to  warn  the  injured 
servant  and  that  his  neglect  in  this  respect 
was  the  neglect  of  the  master.  Therefore 
the  question  whether  the  duty  to  warn  was 
a  delegable  one,  that  is,  whether,  if  some 
competent  servant  had  been  stationed  at 
the  hatchway  to  give  warning,  the  master's 
duty  would  have  been  performed,  was  not 
passed  upon  on  the  second  appeal,  and  the 
case  was  therefore  not  in  point  on  the  sub- 
ject of  this  note. 

Failure  to  give  warning,  as  customary, 
of  a  fall  of  a  steel  cable  into  the  hold  of  a 
vessel,  resulting  in  injury  to  a  servant  at 
work  there,  was  held  not  to  be  the  negligence 
of  a  fellow  servant,  where  the  master  had 
made  no  provision  for  warning.  The  court 
said,  however,  that  had  the  master  provided 
for  a  competent  employee  to  give  warning 
to  other  employees  of  this  dangerous  move- 
ment of  the  cable,  he  would  doubtless  not 
be  liable  for  the  negligent  failure  of  such 
employee   to   give    tlie   notice   or   warning., 
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ADELLBURTUS  KONESKI 

V. 

DELAWARE,  LACKAWANNA,  &  WEST- 
ERN RAILROAD  COMPANY,  Plff.  in 
Err. 

(77  N.  J.  L.  645,  74  Atl.  616.) 

Master  —  signals  —  Incidental  duty. 

The  negligence  of  the  engineer  and  host- 
ler in  failing  to  give  the  proper  signals 
when  taking  an  engine  into  an  ash  pit. 
which  results  in  injury  to  one  at  work 
there,  is  that  of  a  fellow  servant,  and  not 
that  of  the 'master,  since  the  duty  to  give 
such  signals  is  incident  to  the  work  to 
which  the  engineer  and  hostler  are  engaged. 

(June  14,  1909.) 


ERROR  to  the  Supreme  Court  to  review 
a  judgment  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  H.  McCarter  for  plaintiff  in 
error. 

Messrs.  Frederick  A.  IJehlbach,  Fred- 
eric Li.  Johnson,  and  Thomas  Li.  Hughes 
for  defendant  in  error. 

Gummero,  Ch,  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  brought  to  recover  for 
personal  injuries  received  by  the  plaintiff 
while  in  the  employ  of,  and  engaged  in 
the  work  of,  the  defendant  company,  at  its 
railroad  yard  at  Secaucus.     A  part  of  the 


Gierczak  v.  Northwestern  Fuel  Co.  (Wis.) 
125  N.  W.  436. 

A  quarryman  at  the  bottom  of  a  quarry, 
and  a  quarryman  whose  sole  duty  it  was  to 
observe  when  a  box  was  filled  by  his  fellow 
workman  at  the  bottom  of  the  quarry,  and 
to  give  notice  to  the  engineer  to  hoist  it, 
were  held  to  be  fellow  servants,  and  the 
master  was  therefore  held  not  responsible 
for  the  negligence  of  the  signalman  in  sig- 
naling to  hoist.  Shaw  v.  Bambrick-Bates 
Constr.  Co.  102  Mo.  App.  666,  77  S.  W.  96. 

Failure  of  a  boss  derrickman  to  give  warn- 
ing of  the  movement  of  a  derrick  and  of 
the  dropping  of  stone  was  held  to  be  the 
negligent  performance  of  the  duties  of  a 
feliow^  servant  of  one  of  the  workmen  at  the 
foot  of  a  slanting  grout  pile,  who  was  in- 
jured by  the  falling  of  a  stone  dumped 
upon  the  pile,  since,  in  the  giving  of  these 
warnings,  the  derrickman  was  not  perform- 
ing a  personal  duty  of  the  master.  Maine 
&  N.  H.  Granite  Corp.  v.  Hachey,  97  C.  C. 
A.  608,  173  Fed.  784.  Tlie  court  said: 
"The  general  proposition  that  it  is  the  duty 
of  the  master  to  give  warning  is  not  to 
be  so  extended  as  to  require  him  to  give 
in  person,  or  to  insure  the  giving  by  others, 
of  all  those  special  signals  or  shouts  which 
are  so  associated  with  the  work  of  opera- 
tion as  to  become  part  of  it.  The  employ- 
ment of  different  men  in  different  parts  of 
the  general  work  requires,  under  many  cir- 
cumstances, the  giving  of  signals  as  an  ac- 
companiment of  the  work  itself,  in  order 
that  there  may  be  co-operation  in  the  move- 
ment of  the  men.  The  giving  of  such  sig- 
nals is  a  part  of  the  work  of  operation. 
Such  signals  are  rather  the  giving  of  in- 
formation of  what  one  workman  is  about 
to  do,  in  order  that  his  fellow  workmen 
may  have  knowledge  of  it  and  conduct  them- 
selves accordingly,  than  the  giving  of  or- 
ders which  are  to  be  considered  as  the 
orders  of  a  master.  .  .  .  The  master 
may  intrust  to  a  competent  servant  the 
work  of  shouting  or  otherwise  signaling 
when  he  is  about  to  hoist  or  to  lower  away, 
^6  J..R.A.(N.S.) 


and  it  is  not  the  master's  fault  if  such  a 
servant  fails  to  inform  his  fellow  servants 
of  the  movement  of  the  machine  under  his 
charge.'* 

In  Bigger s  v.  Catawba  Power  Co.  72  S. 
C.  264,  51  S.  £.  882,  a  laborer  who  had  been 
sent  into  a  ditch  was  hurt  by  a  heavy 
bucket  which  was  let  down  upon  him  with- 
out warning.  The  master  was  held  liable. 
The  court  said,  however,  that  if  it  was  nec- 
essary, in  order  to  conduct  the  work  in  a 
safe  manner,  for  the  master  to  employ 
servants  to  give  notice  of  the  danger,  dur- 
ing the  progress  thereof,  to  other  servants, 
and  injury  resulted  from  failure  to  give 
such  notice,  the  master  was  liable;  but  that 
when  the  master  employed  competent  serv- 
ants to  give  notice  of  danger  to  other  serv- 
ants, they  were  fellow  servants,  and  he  was 
not  responsible  for  their  negligence  in  fail- 
ing to  give  notice  of  danger  arising  from 
the  operation  of  appliances,  as  that  was  one 
of  the  risks  assumed  by  the  servant. 

In  Stearns  &  C.  Lumber  Co.  v.  Fowler 
(Fla.)  50  So.  680,  it  is  said  that  whatever 
may  be  the  true  rule  as  to  the  status  of 
a  conductor  on  a  train  of  a  railroad  sys- 
tem, the  conductor  or  boss  or  foreman  of 
a  log  train  belonging  to  and  used  solely 
by  a  sawmill  company  only  for  its  own 
mill  purposes,  who  has  no  authority  to  em- 
ploy or  discharge  an  employee,  and  who  is 
in  authority  subordinate  to  others  engaged 
in  the  same  business,  is  not  in  law  neces- 
sarily the  representative  of  the  master,  dis- 
charging a  duty  peculiarly  devolving  upon 
the  master,  while  signaling  the  movements 
of  a  machine  used  in  loading  the  log  train, 
so  as  to  give  a  right  of  action  against  the 
master  by  an  employee  who  is  injured  by 
the  moving  of  a  loading  machine,  because 
of  the  alleged  negligence  of  the  conductor 
or  boss  in  signaling,  where  no  negligence  is 
shown  in  the  performance  of  duties  cast 
properly  upon  the  master. 

But  in  Westerlund  v.  Rothschild,  53 
Wash.  626,  102  Pac.  765,  failure  to  control 
the  movements  of  a  hoisting  cable  by  proper 
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equipment  of  this  yard  was  an  ash  pit, 
which  may  be  briefly  described  as  a  stretch 
of  railroad  track  about  200  feet  long,  con- 
structed upon  iron  brackets,  or  pedestals. 
at  a  height  of  about  2  feet  above  a  con- 
crete floor,  or  bench.  The  ash  pit  was  con- 
nected by  switches  with  the  main  tracks, 
and  was  used  for  the  purpose  of  dumping 
ashes  from  the  company's  engines  when 
they  came  into  the  company's  yard  at  the 
end  of  their  runs.  Along  the  sides  of  the 
ash  pit,  and  upon  the  same  level  as  the 
concrete  floor,  or  bench,  underneath  the 
track,  was  a  concrete  working  platform, 
which  ran  alongside  the  track  for  its  whole 
length.  The  plaintiff  was  employed  to  wet 
down  the  ashes  which  were  dumped  into  the 
pit  from  time  to  time  by  the  company's  en- 
gines, and,  after  they  had  suflici'ently  cooled 
oflT,  to  shovel  them  into  empty  cars  standing 


on  a  siding  which  ran  along  the  edge  of  the 
working  platform.  On  the  night  of  the  8th 
of  March,  1905,  while  the  plaintiff  was  en- 
gaged in  this  work,  one  of  the  defendant 
company's  engines  was  run  upon  the  pit  track 
to  get  rid  of  its  accumulation  of  ashes,  and 
struck  the  plaintiff,  who  was  standing  upon 
the  working  platform,  wetting  down  ashes 
which  had  already  been  deposited  in  the 
pit.  The  force  of  the  blow  threw  him  for- 
ward; his  right  arm  falling  across  the 
nearest  rail  of  the  track,  with  the  result 
that  the  moving  engine  crushed  it  so  badly 
as  to  make  amputation  at  the  shoulder  nec- 
essary. 

^e  proofs  in  the  plaintiff's  case  show, 
and  the  fact  is  undisputed,  that,  in  the  or- 
dinary conduct  of  the  business  in  the  yard, 
when  the  ashes  were  to  be  removed  from 
an  engme  at  night,  the  engineer  and  fireman 


sisals,  resulting  in  injury  to  a  servant  in 
the  hold  of  a  vessel,  was  held  to  be  the  neg- 
lect of  the  master's  nondelegable  duty. 

And  in  Sroufe  v.  Moran  Bros.  Co.  28 
Wash.  381,  58  L.R.A.  313,  92  Am.  St.  Rep. 
847,  68  Pac.  896,  where  it  was  the  duty  of  a 
foreman  in  a  shipbuilding  yard  to  give  sig- 
nals to  an  operative  of  a  winch  who  con- 
trolled the  raising  and  lowering  of  a  ship 
timber,  it  was  held  that  when  he  saw  fit  to 
confide  that  duty  to  someone  else  in  con- 
nection with  himself,  the  intermediary,  in 
performing  the  duty,  was  a  foreman,  becuuae 
he  was  the  foreman's  mouthpiece  or  voice. 
The  court  said  that  persons  working  to- 
gether as  fellow  servants  may  be  fellow  serv- 
ants with  regard  to  some  part  of  the  em- 
ployment, and  principal  or  master  with  re- 
gard to  some  particular  part  of  the  employ- 
ment. 

And  in  O'Neal  v.  Clvdesdale  Stone  Co, 
207  Pa.  378,  56  Atl.  929,  it  was  held  that 
injury  resulting  from  lack  of  warning  usu- 
ally given  by  a  tagman  in  a  quarry  when 
a  heavy  stone  was  to  be  moved  must  be  at- 
tributed to  the  master. 

d.  Of  falling  things. 

The  same  conflict  exists  as  to  the  delega- 
bility of  the  master's  duty  to  warn  serv- 
ants of  the  recurring  dangers  arising  from 
the  dumping  or  dislodging  of  earth,  stones, 
or  other  heavy  material,  these  dangers  be- 
ing similar  to  those  attending  the  loading 
or  unloading  of  heavy  materials. 

In  Martin  v.  Mason-Hogc  Co.  28  Ky.  L. 
Rep.  1333,  91  S.  W.  1146,  a  master  was 
held  not  liable  for  injury  due  to  failure  of 
a  laborer  unloading  stone  from  a  wagon 
to  give  proper  notice  that  he  was  about  to 
roll  the  fttone  down  an  embankment,  which 
resulted  in  injury  to  a  servant  employed 
in  carrying  the  rock  away  and  placing  it  in 
a  crib,  on  the  ground  that  they  were  fellow 
employees. 

And  in  Hartvig  v.  N.  P.  Lumber  Co. 
19  Or.  522,  25  Pac.  358,  in  which  the  mas- 
ter was  held  liable  in  not  providing  for 
26  L.RA.(N.S.) 


warning  to  be  given  servants  at  the  foot  of 
a  lumber  chute  when  heavy  timbers  were  to 
be  sent  down,  the  court  said,  obiter,  that 
if  the  defendant  had  provided  some  rule 
requiring  the  men  at  the  head  of  the  chute 
to  give  warning  before  the  timber  was  start- 
ed down  the  chute,  and  they  should  neglect 
to  do  it,  and  an  injury  should  occur  to 
those  below,  the  defendant,  having  per- 
formed its  duty,  would  not  be  liable  any 
more  than  when  a  master  furnishes  a  safe 
instrument  and  a  competent  servant,  and 
in  using  it  such  servant  negligently  injures 
a  coservant. 

Failure  of  a  fellow  servant  of  the  in- 
jured employee  to  give  notice  of  the  fall- 
ing of  a  tree  as  soon  as  he  should  have  done 
is  not  negligence  for  which  the  master  is 
responsible.  Melton  v.  E.  E.  Jackson  Lum- 
ber Co.  133  Ala.  580,  31  So.  848. 

The  duty  to  give  warning  that  a  quan- 
tity of  salt  being  broken  down  is  about  to 
fall  is  not  one  which  the  master  absolutely 
owes  to  a  servant  assisting  in  that  work. 
Mikolojczak  v.  North  American  Chemical 
Co.  129  Mich.  80,  88  N.  W.  76. 

But  in  Brice-Nash  v.  Barton  Salt  Co.  79 
Kan.  110,  19  L.R.A.(N.S.)  749,  98  Pac. 
768,  it  was  held  that  where  the  only  ade- 
quate way  to  protect  servants  engaged  in 
removing  salt  from  the  floor  of  a  room  from 
the  falling  of  dislodged  masses  of  the  salt 
is  to  warn  them  just  before  such  dislodg- 
ment,  the  duty  to  warn  is  a  nondelegable 
duty  of  the  master. 

Prying  off  a  broken  rock  without  warn- 
ing, so  that  it  fell  and  caused  the  injury 
of  a  servant,  was  held  to  be  the  act  of  a 
fellow  servant,  for  which  the  master  could 
not  be  held  responsible.  Salem  Stone  & 
Lime  Co.  v.  Chastain,  9  Ind.  App.  453,  36 
N.  E,  910. 

In  Alaska  Treadwell  Gold  Min.  Co.  v. 
Whelan,  12  C.  C.  A.  225,  29  U.  S.  App.  1, 
64  Fed.  462,  an  instruction  that  if  a  min- 
ing company  directed  any  one  of  its  em- 
ployees to  notify  men  working  about  chutes 
in  a  pit  whenever  rock  was  to  be  drawn 
therefrom    into    a   train,    and    this   was   a 
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having  it  in  charge  would  bring  Ut  to  the 
ash  pit,  put  out  its  headlight  and  other 
lights,  and  turn  it  over  to  one  Irvin,  a 
hostler,  who  then  ran  the  engine  into  the 
pit,  and  moved  it  from  place  to  place,  when 
it  was  necessary  to  do  so  in  order  to  find 
vacant  places  in  which  to  dump  the  ashes. 
It  was  also  shown  in  the  plaintiff's  case, 
and  is  not  disputed  by  the  defendant  com- 
pany, that  the  customary  method  employed 
to  warn  workmen  in  the  ash  pit  of  the  ap- 
proach of  an  engine  to  the  pit,  or  of  its 
movements  on  the  pit,  was  the  ringing  of 
its  bell,  or  the  blowing  of  its  whistle.  The 
case  of  the  plaintiff  was  that  no  bell  was 
rung,  or  whistle  blown,  upon  the  engine 
which  struck  him,  and  that  he  was  entirely 
ignorant   of   its   proximity  until   it  struck 


him.  The  verdict  of  the  jury  has  deter- 
mined that  the  accident  occurred  through 
the  failure  of  the  engineer  to  give  the  cus- 
tomary warning  of  the  approach  of  his  en- 
gine to  the  pit,  and  the  neglect  of  the 
hostler  to  give  warning  of  its  movement  in 
the  pit.  It  further  has  settled  the  fact  that 
no  negligence  on  the  part  of  the  plaintiff 
contributed  to  the  accident.  The  principal 
question,  therefore,  which  the  case  now  pre- 
sents for  decision,  is  whether  the  negligence 
of  the  engineer  and  that  of  the  hostler,  in 
the  respect  indicated,  is  to  be  imputed  to 
the  defendant. 

The  rule  to  be  adduced  from  our  earlier 
decisions  upon  this  question  is  that,  where 
the  giving  of  the  warning  is  not  incidental 
to  the  work  upon  which  the  employee  whose 


standing  rule  of  the  company,  and  a  work- 
man was  injured  on  failure  to  give  such 
warning,  the  verdict  should  be  for  the  de- 
fendant, was  held  erroneous,  among  other 
reasons,  because  it  entirely  ignored  any  ref- 
erence to  the  duty  which  the  company  owed 
to  an  injured  servant,  and  released  it  from 
all  liability  in  the  premises,  provided  there 
had  been  a  standing  rule  of  the  company 
requiring  any  of  the  servants  to  notify  men 
working  about  the  chutes  when  it  would  be 
drawn. 

Failure  of  a  foreman  in  a  stone  quarry 
to  notify  a  quarryman  working  on  the  bot- 
tom level  of  the  quarry  that  another  serv- 
ant had  been  ordered  to  break  off  a  piece 
of  a  detached  rock  of  considerable  size  on 
the  level  above,  by  reason  of  which  the 
servant  on  the  lower  level  was  injured  by 
the  fall  of  the  stone,  is  the  negligence  of 
the  master,  since,  as  to  those  duties  to 
warn,  the  foreman  was  performing  a  per- 
sonal duty  of  the  master,  and  was  there- 
fore acting  in  that  respect  as  vice  principal. 
Borgerson  v.  Cook  Stone  Co.  91  Minn.  91, 
97  N.  W.  734. 

In  Consolidated  Stone  Co.  v.  Ellis  (Ind. 
App.)  91  N.  E.  1095,  it  was  held  that  the 
duty  of  the  master  to  warn  a  workman  di- 
rected by  his  foreman  to  give  his  atten- 
tion exclusively  to  the  work  he  was  per- 
forming, that  a  wheelbarrow  load  of  broken 
stone  was  about  to  be  dumped  by -one  of 
his  fellow  servants  from  the  top  of  a  ledge 
or  cliff  beneath  which  he  was  working,  was 
nonde1cf;ablc. 

But  in  McLaine  v.  Head  &  D.  Co.  71  N. 
H.  294,  58  L.R.A.  462,  93  Am.  St.  Rep.  522, 
52  Atl.  545,  a  master  was  held  not  liable 
for  failure  of  a  foreman  to  warn  a  laborer 
at  the  bottom  of  a  trench  that  a  load  of 
earth  and  stones  was  about  to  be  dumped 
into  it,  by  reason  of  which  a  servant  was 
injured.  The  court  said:  "The  individual 
who  employs  two  laborers  to  dig  a  ditch  is 
not  required  to  stand  over  them  to  give 
warning,  or  to  prevent  one  from  throwing 
earth  upon  another.  Neither  is  he  required 
to  employ  a  watchman  to  give  warning  to 
the  one  when  the  other  is  about  to  tlirow  a 
shovelful  of  earth  into  or  out  of  the  trench. 
26  L.R.A.(N.S.) 


I  There  is  no  occasion  for  such  a  precaution, 
'  not  because  the  rule  of  law  is  different,  but 
because  ordinary  care  does  not  demand  it 
in  such  a  case.  As  the  number  of  serv- 
ants is  enlarged  and  the  work  extended, 
the  probability  of  injury  of  one  by  the  other 
is  increased.  When  the  nature  of  the  work 
reasonably  demands  rules  or  precautions, 
the  master's  duty  arises.  The  master's 
duty  is  performed  by  the  adoption  of  a 
reasonably  suitable  method.  If  ordinary* 
I  care  requires  that  a  warning  of  dangers 
arising  from  the  work  should,  from  time 
to  time,  be  given  to  his  servants  as  the 
work  progresses,  it  is  the  master's  duty  to 
provide  for  such  a  warning.  Having  made 
provision  for  the  warning  by  intrusting  the 
duty  to  a  competent  person,  he  is  not  lia- 
ble for  the  negligence  of  the  person  in- 
trusted with  the  duty."  The  contention  in 
this  case  was  that  the  failure  to  warn  was 
a  breach  of  the  master's  duty  to  furnish  a 
safe  place;  but  the  court  said  that  this 
involved  a  confusion  of  ideas;  that  it  was 
not  the  duty  as  to  the  place  itself,  that  was 
tlie  question,  but  the  question  was  as  to  the 
extent  of  the  duty  of  the  master  to  guard 
the  servant  from  dangers  arising  in  the 
course  of  the  work  from  the  work  itself. 
In  this  case,  Remick,  J.,  dissenting,  said: 
"The  majority  would  appear  to  have  given 
too  little  weight  to  the  process  of  change 
to  which  reference  has  been  made.  Be  this 
as  it  may,  the  fact  remains  that  the  change 
has  come.  True,  the  line  separating  the 
duties  which  may  be  delegated  so  as  to  ab- 
solve the  master,  from  those  which  may  not, 
is  not  yet  clearly  defined,  and  in  the  process 
of  development  much  conflict  of  authority 
has  arisen.  Yet,  through  all  the  confusion, 
a  tendency  is  clearly  manifest  to  enlarge 
the  latter  class.  In  view  of  this  confusion 
and  tendency,  the  concrete  question  here 
presented,  whether  the  duty  to  warn  (which 
was  omitted  to  the  plaintiff's  injury)  was 
of  the  former  or  the  latter  class,  should  be 
determined  with  reference  to  its  own  pe- 
culiar circumstances,  and  in  accordance 
with  what  seems  the  better  reason  and  the 
sounder  authorities,  whatever  may  have 
been    tlie    canelusions    of    other    courts,   at 
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duty  it  18  to  give  the  warning  is  engaged, 
he  is  to  be  considered  as  the  representative 
of  the  master,  and  not  as  a  fellow  servant, 
in  the  performance  of  that  duty;  but  that, 
where  the  duty  of  giving  the  signal  is  in- 
cidental to  his  general  employment,  his 
failure  to  perform  that  duty  is  not  imput- 
able to  the  master.  In  the  case  of  Belleville 
Stone  Co.  v.  Mooney,  61  N.  J.  L.  253,  39 
L.R.A.  834,  39  Atl.  764,  we  held  that  the 
duty  imposed  upon  a  foreman  in  charge  of 
the  blasting  in  a  stone  quarry,  to  give  time- 
ly warning  to  those  that  worked  under  him 
when  a  blast  was  to  be  fired,  bore  no  direct 
relation  to  the  other  work  upon  which  he 
was  engaged,  and  that  therefore,  in  the 
giving  of  the  warning,  he  stood  in  the 
place  of  the  master.     In  the  later  case  of 


Germanus  ▼.  Lehigh  Valley  R.  Co.  74  N.  J. 
L.  662,  67  Atl.  79,  we  held,  for  the  same 
reason,  that  a  foreman  in  charge  of  a  gang 
of  track  repairers  was  the  representative 
of  the  master  in  giving  warnmg  of  the  ap- 
proach of  trains.  On  the  other  hand,  in  the 
case  of  Miller  v.  Central  R.  Co.  69  N.  J.  L. 
413,  55  Atl.  245,  we  held  that  the  duty  of  a 
brakeman  upon  a  coal  train,  which  had 
practically  become  stalled  on  account  of 
wet  and  slippery  rails,  to  go  back  with  a 
flag  as  a  signal  of  warning  to  the  engineer 
of  a  following  train,  was  one  which  was 
incident  to  his  employment  as  brakeman, 
and  that  his  failure  to  perform  that  duty — 
resulting,  as  it  did,  in  a  collision  in  which 
the  engineer  of  the  following  train  was 
killed — was   not   a   neglect   for   which   the 


other  times,  and  under  other  circumstances. 
Answering  the  question  in  this  spirit,  there 
Is,  to  my  mind,  no  room  for  doubt  that 
the  duty  to  warn,  under  the  circumstances 
of  the  present, case,  was  a  personal  duty, 
incumbent  upon  the  defendants  by  their 
contract  of  employment,  for  the  negligent 
performance  of  which  by  their  foreman  in 
charge  they  are  responsible." 

In  McLaine  v.  Head  &  D.  Co.'  supra,  the 
plaintiiT  was  injured  because  a  foreman  neg- 
ligently permitted  earth  and  stone  to  be 
thrown  upon  him.  The  court  said  that  if 
the  duty  of  warning  was  personal  to  the 
master,  the  duty  to  take  care  that  the 
earth  should  not  be  thrown  upon  the  serv- 
ant was  equally  so.  The  difTerence  was 
merely  one  of  statement.  If  the  master 
was  liable  here  for  the  negligence  of  the 
foreman  in  omitting  the  warning,  he  would 
be  liable  for  the  negligence  of  the  teamster 
who  dumped  his  load  without  warning,  if 
the  duty  rested  upon  him  to  give  warning, 
or  for  the  negligence  of  the  single  shoveler 
who,  in  like  manner,  emptied  his  shovel 
upon  his  companion.  In  the  latter  case  it 
would  be  entirely  immaterial  whether  the 
one  in  the  ditch  or  the  one  upon  the  ground 
above  was  foreman.  The  cause  of  the  in- 
jury was  the  negligent  throwing  of  the 
earth  by  the  one  upon  the  other.  The  ab- 
sence of  the  warning  by  which  the  injury 
would  have  been  escaped  was  merely  evi- 
dence of  negligence  in  the  person  perform- 
ing the  act.  As  the  act  was  that  of  a  fel- 
low servant,  the  negligence  was  also. 

Where,  in  taking  shale  from  a  shale  pit, 
the  character  of  the  work  required  shovel- 
ers  to  be  busy  at  the  bottom  of  the  pit  while 
drillers  were  at  work  higher  up,  throwing 
off  masses  of  the  shale,  which  fell  into  the 
pit,  it  was  held  to  be  an  imperative  duty 
of  the  master  to  provide  efficient  warning 
signals  so  that  the  servants  below  could 
get  out  of  the  way;  and  that  therefore  the 
adoption  of  a  rule  on  the  subject,  and  the 
designation  of  a  person,  however  capable 
he  might  be  of  the  execution  of  that  func- 
tion, did  not  measure  up  to  the  full  height 
of  the  master's  responsibility,  and  that  un- 
less the  pit  boss  to  whom  this  duty  was  as* 
'^.{}  L.K.-fi.(ls.fc>.) 


signed  gave  the  necessary  warning,  the  mas 
ter  was  liable.    Coflfeyville  Vitrified  Brick  & 
Tile  Co.  V.  Shanks,  69  Kan.  306,  76  Pac. 
856. 

In  Schott  V.  Onondaga  Countv  Sav.  Bank* 
49  App.  Div.  603,  63  N.  Y.  Supp'.  631,  it  was 
held  that  one  who  directed  a  servant  to  en- 
ter a  trench,  on  the  promise  that  he  would 
watch  out  for  danger,  was  but  a  fellow 
servant,  the  assurance  relating  to  a  mere 
detail  of  the  work. 

e.  Of  the  starting  of  machinery. 

The  courts  also  disagree  on  the  question 
whether  the  duty  to  warn  against  the  re- 
curring dangers  arising  from  the  starting 
of  machinery  is  delegable. 

Failure  of  an  engineer  to  give  the  cus- 
tomary signal  by  blowing  a  whistle  before 
moving  a  steam  shovel  by  which  a  fireman 
was  injured  was  held  to  be  the  negligent 
act  of  a  fellow  servant,  for  which  the  mas- 
ter was  not  liable,  in  Freeman  v.  Slosa 
Sheffield  Steel  &  L  Co.  137  Ala.  481,  34  So. 
612.  In  this  case  an  effort  was  made  to 
hold  the  master  liable  on  the  theory  that 
the  engineer  exercised  such  superintendence 
over  the  injured  servant  as  to  render  the 
master  responsible  under  a  statute  making 
persons  exercising  control  vice  principals. 

In  Bergstrom  v.  Staples,  82  Mich.  664, 
46  N.  W.  1035,  it  was  held  not  to  be  the 
absolute  duty  of  the  master  to  give  suffi- 
cient warning  of  the  starting  of  sawmill 
machinery,  although  the  place  was  rendered 
unsafe  for  other  employees  when  the  ma- 
chinery was  in  motion.  The  court  said  that 
the  engineer  who  started  the  machinery  and 
the  servant  who  was  killed  thereby  were 
in  the  same  common  employment.  That 
the  engineer,  in  his  duty  to  the  deceased, 
was  no  more  the  alter  ego  of  the  master 
than  was  the  deceased  the  master's  alter 
ego  in  his  duty  toward  the  engineer.  Both 
were  competent  workmen;  the  mill  was 
properly  constructed;  the  means  of  signal- 
ing was  sufficient,  and  the  dangers  appar- 
ent. In  providing  these  things,  the  master 
had  done  his  whole  duty.  Each  of  these 
men  assumed  the  risk  of  negligence  on.tl^e 
part  of  the  other. 
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common  employer  wa«  responsible.  The 
reason  we  gave  for  this  conclusion  was  that, 
"while  it  is  the  duty  of  a  railroad  company 
to  exercise  reasonable  care  in  providing  a 
system  of  signals,  the  duty  to  carry  out 
the  system  by  giving  the  signals  is  the  duty 
of  the  employee,  incident  to  his  employment, 
and  for  the  failure  of  the  employee  to  per- 
form that  duty  the  employer  cannot  be 
held  responsible  by  another  employee  en- 
gaged in  the  common  employment." 

In  our  opinion  the  present  case  comes 
within  the  principle  of  the  Miller  Case, 
rather  than  within  that  of  the  Belleville 
Stone  Company  and  Germanus  Cases.  If 
an  employee  of  the  defendant  had  been  dele- 
gated by  it  to  attend  at  the  ash  pit  and 
warn  those  at  work  there  of  the  approach 
of  engines,  and  his  failure  to  give  warning 
had  been  the  producing  cause  of  the  acci- 
dent to  the  plaintiiT,  the  case  would  then, 
in  its  legal  aspect,  have  been  parallel  with 
those  last  mentioned;  but  the  duty  of  blow- 
ing a  whistle,  or  ringing  a  bell,  which  rests 


upon  the  engineer  or  hostler  in  charge  of  an 
engine,  is  an  incident  in  the  operation  of 
the  engine,  and  failure  to  perform  that 
duty,  therefore,  does  not  impose  respons- 
ibility upon  the  master  for  injuries  re- 
ceived by  another  employee  engaged  in  the 
common  work.  That  the  plaintiff,  the  en- 
gineer, and  the  hostler  who  had  charge  of 
the  operation  of  the  engine  which  produced 
the  plaintiff's  injury,  were  engaged  in  an 
employment  having  a  common  object,  not- 
withstanding the  dissimilarity  of  the  work 
to  which  they  were  put,  is  entirely  settled 
by  our  cases.  Mc Andrews  v.  Burns,  39 
N.  J.  L.  117;  Ewan  v.  Lippincott,  47  N.  J. 
L.  192,  54  Am.  Rep.  148,  and  cases  cited. 

The  judgment  under  review  will  be  re* 
versed,  and  a  venire  de  novo  awarded. 

For   affirmance— None. 

For  reversal — The  Chancellor,  Chief  Jus- 
tice, Garrison,  Swayze,  Reed,  Trenchard, 
Parker,  Bergen,  Voorhees,  Minturn,  Bogert, 
Vredenburgh,  Vroom,  Gray,*  Dill,  Congdon^ 
JJ.— 16. 


But  in  Comrade  v.  Atlas  Lumber  &  Shin- 
gle Co.  44  Wash.  470,  87  Pac.  617,  where 
it  was  the  duty  and  it  was  customary  for 
the  master,  by  his  engineer,  to  give  two 
blasts  of  a  steam  whistle  shortly  before 
starting  a  mill,  in  order  that  his  employees 
might  remove  themselves  from  positions  of 
danger  in  which  they  might  happen  to  be 
placed,  it  was  held  that,  in  the  giving  of 
this  warning,  the  engineer  was  performing 
a  nondelegable  duty  of  the  master  in  thus 
discharging  the  duties  of  his  vice  principal. 

And  where  workmen  on  a  swing  bridge 
were  exposed  to  certain  death  or  injury  by 
the  movement  of  the  bridge  without  warn- 
ing sufficient  to  give  them  time  to  escape, 
it  was  held  that  it  was  the  master's  absolute 
duty  to  give  such  warning.  Haun  v.  Cin- 
cinnati, C.  C.  &  St.  L.  R.  Co.  28  Ohio  C.  C. 
422.  The  court  says  that  the  duty  that  an 
employer  owes  to  his  servant  in  such  a 
case  is  one  that  he  must  perform,  or  cause 
to  be  performed,  with  reasonable  care  and 
diligence;  and  though  the  master  may  pro- 
cure someone  to  perform  this  duty  for  him, 
the  person  so  procured  is  not  a  fellow  serv- 
ant within  the  meaning  of  that  term  as  un- 
derstood in  negligence  cases,  but  he  is,  on 
the  contrary,  a  vice  principal. 

For  cases  on  the  starting  of  machinery 
in  a  sudden,  unusual,  and  nonrecurring  man- 
ner, see  infra,  IV.  . 

f.  Of  external  dangers. 

In  Jordan  v.  New  England  Structural  Co. 
197  Mass.  43,  83  N.  E.  332,  it  was  said  that 
a  servant  who  had  the  ends  of  two  of  his 
fingers  cut  off  by  being  run  over  by  a  crane, 
the  accident  being  due  to  the  negligence  of 
a  foreman  in  failing  to  warn  him  of  the 
approach  of  the  crane,  could  not  recover  at 
common  law,  since  the  negligence  was  that 
of  a  fellow  servant. 
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A  workman  engaged  in  digging  a  trench 
at  night,  and  the  foreman  in  charge  of  the 
work,  are  fellow  servants,  relieving  the  mas- 
ter from  liability  for  failure  of  the  fore- 
man to  inform  the  servant  of  the  approach 
t>f  a  car  in  the  street,  which  strikes  him. 
Gereg  v.  Milwaukee  Gaslight  Co.  128  Wis. 
36,  7  L.R.A.(N.S.)   367,  107  N.  W.  289. 

A  promise  by  one  in  charge  of  repairing 
car  stables  that  he  would  stand  guard  at 
the  foot  of  a  ladder  on  which  a  carpenter 
was  at  work,  so  as  to  give  the  latter  notice 
whenever  it  was  necessary  for  cars  or  the 
cart  at  work  in  the  place  to  pass  in  and  out 
of  the  stables,  so  that  the  carpenter  would 
not  be  in  danger  of  having  the  ladder 
knocked  out  from  under  him,  was  held  not 
to  be  that  of  a  representative  of  the  mas- 
ter. Byrnes  v.  Brooklyn  Heights  R.  Co.  36 
App.  Div.  365,  55  N.  Y.  Supp.  269. 

Where  the  master  had  provided  for  warn- 
ing to  be  given  employees  of  a  car  manu- 
factory when  cars  were  about  to  be  moved, 
it  was  held  that  the  neglect  to  perform  this 
duty,  whereby  a  servant  was  injured,  was 
the  negligence  of  a  fellow  servant.  Jur- 
kiewicz  v.  American  Car  &  Foundrv  Co.  147 
Mich.  622,  111  N.  W.  183.  The  court  says 
that  the  duty  of  providing  a  safe  place, 
machinery,  and  appliances  is  recognized, 
but  that  the  duty  of  the  master  does  not 
extend  so  far  as  to  require  that  he  shall 
see,  at  his  peril,  that  such  machinery  and 
appliances  are  properly  used.  Reasonable 
regulations  must  be  made  for  their  use; 
but  when  this  is  done,  and  the  fault  of  one 
servant  makes  the  place  unsafe,  which,  but 
for  such  fault,  would  be  safe,  the  rule  of 
nonliability  for  the  fault  of  a  fellow  serv- 
ant applies. 

Negligence  in  moving  an  elevator  with- 
out notice  to  a  servant  injured  thereby  is 
not  imputable  to  the  master.  Whatley  v. 
Block,  So  Ga.  ]5,  21  S.  E.  985. 
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A  carpenter  at  work  inclosing  an  ele- 
vator shaft  cannot  recover  damages  from 
the  owner  of  the  building  for  injuries  re- 
ceived by  the  negligence  of  the  operator  of 
the  elevator  in  moving  the  car  without 
warning,  since  the  injured  servant  and  the 
Diligent  servant  were  fellow  servants. 
Mann  v.  (ySullivan,  126  Cal.  61,  77  Am.  St. 
Rep.  149,  58  Pac.  375. 

But  where  a  servant  was  sent  to  repair 
the  door  switches  of  certain  elevators  in 
the  front  of  a  building,  and  was  hurt  by 
one  of  the  descending  elevators,  it  was  held 
that  the  master  could  not  escape  liability 
on  the  theory  that  he  had  provided  a  com- 
petent person  to  give  a  warning  of  the  ap- 
proach of  the  car,  which  was  satisfactory 
to  the  plaintiff,  the  case  falling  within  the 
rule  that  when  the  perils  to  be  apprehended 
arise  from  outside  and  independent  condi- 
tions, or  from  the  doing  of  other  extraneous 
work  by  the  master's  servants,  distinct  and 
separate  from  the  work  in  which  the  partic- 
ular servant  is  engaged,  the  master  is  bound 
to  employ  the  necessary  means  to  give  time- 
ly warning  of  such  danger,  and  that  he 
cannot  dele^i^ate  this  duty  to  any  other  per- 
sons. Western  Electric  Co.  v.  Hanselmnnn, 
70  L.R.A.  765,  69  C.  C.  A.  346,  136  Fed. 
564. 

And  nrhere  the  servant's  place  was  unsafe 
unless  ne  was  warned  of  the  approach  of  a 
moving  crane,  it  was  held  to  be  the  mas- 
ter's duty  to  provide  the  proper  means  of 
warning  him  of  the  approach  of  the  crane; 
that  the  absence  of  warning  made  the  place 
become  unsafe,  and  that  the  duty  of  keep- 
ing it  safe  was  one  which  the  master  could 
not  escape  by  delegating  it  to  an  employee 
who  failed  to  give  notice  of  the  danger. 
Inland  Steel  Co.  v.  Smith,  39  Ind.  App.  636, 
75  N.  E.  852,  affirmed  in  168  Ind.  245,  80 
N.  E.  538. 

And  in  Koerner  v.  St.  Louis  Car  Co.  209 
Mo.  141,  17  L.R.A.(N.S.)  292,  107  S.  W. 
481,  it  was  held  that  a  car  manufacturer 
who  sets  a  painter  to  work  on  a  car  owes 
him  the  duty  of  seeing  that  other  cars  are 
not  run  against  him,  and  that  cars  pulled 
out  are  not  attached  to  it  without  warn- 
ing, and  is  responsible  for  the  negligence 
of  any  servant  to  whom  he  delegates  the 
performance  of  this  duty. 

IV,  Transitory  and  nonrecurring  dan- 
gers. 

As  to  the  question  whether  the  master's 
duty  to  warn  may  be  delegated  when  applied 
to  impending  and  transitory  recurring  dan- 
gers, there  seems  to  be  no  confusion  in  the 
cases,  although  they  cannot  be  reconciled; 
but  when  it  comes  to  the  question  of  ex- 
tending the  master's  personal  responsibility 
for  failure  to  warn  to  those  sudden,  unex- 
pected, and  unnecessary  dangers  created  by 
the  negligence  of  coservants,  it  is  possible 
that  some  of  the  courts  have  been  misled 
as  to  the  nature  of  the  negligent  act  in 
Buch  cases,  and  have  thereby  fallen  into 
confusion.  In  accidents  of  this  character, 
the  negligent  act  and  the  failure  to  warn  are 
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hardly  separable.  If  a  carpenter  negligent- 
ly drops  a  hammer,  and  thereby  injures  an- 
other carpenter;  if  a  heavy  dipper  is  sud- 
denly turned  in  an  unusual  way,  to  the  in- 
jury of  a  servant;  if  a  mill  wheel  under- 
going repairs  is  unexpectedly  started;  or  if 
an  electric  light  current  is  suddenly  turned 
on  while  men  are  at  work  in  places  of  dan- 
ger, and  an  employee  is  hurt, — does  it  add 
anything  to  the  negligence  .to  charge  that 
these  acts  were  done  without  warning?  In 
this  sense  every  negligent  act  of  a  coserv- 
ant  may  be  said  to  have  been  done  without 
warning.  In  the  cases  that  are  collected 
in  this  subdivision,  the  point  was  made  that 
the  master  was  liable  on  the  theory  that 
there  was  a  breach  of  the  master's  nonas- 
signable duty  to  warn.  There  are,  however, 
many  similar  cases  in  which  the  negligent 
act  is  charged  without  the  additional  alle- 
gations that  it  was  without  warning,  the 
master's  liability  depending  upon  the  ques- 
tion whether  the  negligent  servant  was  a 
fellow  servant  of  the  injured  employee. 
Such  cases  are,  of  course,  not  included,  al- 
though essentially  similar  to  those  here  cit- 
ed. The  addition  of  the  words  ''without 
warning"  in  such  cases  being  a  mere  mat- 
ter of  statement,  and  adding  nothing  to  the 
negligent  act  itself,  it  would  seem  as  if  the 
attempt  to  apply  the  rules  relating  to  the 
master's  duty  to  warn  were  out  of  place. 
In  Andebson  v.  Ptttsbubg  Coal  Co.,  how- 
ever, the  court  says  it  seems  almost  whim- 
sical to  hold  that  the  master  may  npt  dele- 
gate the  duty  to  instruct  servants  of  a 
dangerous  peculiarity  of  a  place  or  instru- 
mentality, of  which  the  servant  himself 
might  learn,  and  yet  to  hold  that  the  mas- 
ter would  not  be  responsible  for  the  fail- 
ure of  another  servant  to  give  w^arning  that 
he  was  about  to  start  a  machine  in  motion. 
Of  his  intention  the  injured  servant  could 
not  have  learned;  of  the  execution  of  his 
intention  the  injured  servant,  engrossed  in 
his  work,  is  perilously  likely  to  be  ignorant. 

But  the  reason  for  making  a  distinction 
in  the  two  cases  is  a  good  one.  In  the  first 
case,  the  danger  is  not  transient,  is  one 
known  to  the  master,  of  which  the  servant 
is  ignorant,  and  is  a  danger  which  can  be 
provided  against:  in  the  second  case,  the 
danger  is  transient  and  unexpected.  As  the 
court  in  Andebson  v.  Pittsbubg  Coal  Co. 
says,  the  servant  could  not  have  learned  of 
the  intention  of  the  negligent  servant;  but 
the  court  might  have  added,  neither  could 
the  master.  This  is,  therefore,  a  danger 
which  could  not  possibly  be  provided  against. 
It  is,  as  already  stated,  a  mere  negligent 
act  of  a  servant.  To  add  to  every  negligent 
act  of  a  servant  the  statement  that  it  was 
done  without  warning,  and  then  to  hold  the 
master  responsible,  on  the  theory  that  the 
duty  to  warn  is  nondelegable,  would  elim- 
inate the  fellow-servant  doctrine  without  the 
necessity  of  resort  to  statutes. 

Some  of  the  earlier  Minnesota  authori- 
ties are  more  liberal  to  the  master  than  the 
later  cases,  which  carry  the  doctrine  of  the 
nondelegability  of  the  master's  duty  to 
warn   so   far   as  to   cover   even   transitory 
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nonrecurring  dangers  produced  unnecessari- 
ly by  the  servants  themselves,  during  the 
progress  of  the  work. 

In  Perras  v.  A.  Booth  &  Co.  82  Minn. 
191,  84  N.  W.  739,  85  N.  W.  179,  it  was 
held  that  the  question  whether  a  foreman, 
in  ordering  the  removal  of  an  elevator  with- 
out warning  to  servants  at  work  on  the 
floor  from  which  it  was  removed,  was  a  fel- 
low servant  of  one  who  backed  into  the 
shaft  and  was  killed,  or  whether  he  was  a 
vice  principal,  performing  one  of  the  abso- 
lute duties  of  the  master,  was  for  the  jury. 

And  in  Doerr  v.  Daily  News  Pub.  Co.  97 
Minn.  248,  100  N.  W.  1044,  it  was  held  that 
starting  a  printing  press  by  a  pressman 
without  warning  to  a  helper  who  was  in- 
jured thereby  was  the  act  of  a  fellow  serv- 
ant. 

In  Berneche  v.  Hilliard,  101  Minn.  366, 
112  N.  W.  392,  it  was  held  that,  in  sig- 
naling an  engineer  to  start  a  derrick  en- 
gine without  warning  to  a  laborer  who  was 
injured  thereby,  a  foreman  was  a  fellow 
servant  of  the  injured  employee.  The  court 
says  that  it  is  not  one  of  the  master's  ab- 
solute or  personal  duties  to  be  present  con- 
stantly to  protect  his  servants  from  dan- 
gers incident  to  the  ordinary  conduct  of  the 
work.  That  he  is  required  to  keep  the  placo 
where  they  are  obliged  to  work  free  from 
hidden  or  concealed  dangers,  and  to  give 
timely  warning  of  those  not  obvious  and 
apparent. 

But  i^  Cody  v.  Longyear,  103  Minn.  116, 
114  N.  W.  735,  a  vice  principal,  in  ordering 
a  servant  into  a  dangerous  place,  and  then 
starting  machinery  without  warning,  result- 
ing in  the  latter 's  injury,  was  held  not  to 
act  as  a  fellow  servant  of  the  injured  em- 
ployee. 

And  in  Fitzgerald  t.  International  Flax 
Twine  Co.  104  Minn.  138,  116  N.  W.  476, 
the  act  of  a  foreman  in  starting  a  machine 
without  warning  was  held  not  to  be  a  mere 
incident  of  the  work  and  the  negligence  of  a 
fellow  servant,  since  the  duty  of  giving 
warning  is  an  absolute  duty  of  the  master, 
which  he  cannot  delegate. 

The  act  of  a  foreman,  after  ordering  a 
servant  to  repair  a  machine,  in  starting  the 
machine  without  warning,  is  not  a  mere  de- 
tail of  the  work,  or  an  act  of  a  fellow  serv- 
ant, for  which  the  master  is  not  liable. 
The  court  said  that  the  case  was  controlled 
by  the  general  principle  that  the  master  is 
under  legal  obligation  to  exercise  reason- 
able care  to  provide  his  servant  a  safe  place 
in  which  to  work,  and  not  to  subject  or  ex- 
pose him  to  unnecessary  risks  or  dangers. 
Lohman  v.  Swift  &  Co.  105  Minn.  148,  117 
N.  W.  418. 

In  Hughlett  v.  Ozark  Lumber  Co.  63  Mo. 
87,  the  act  of  a  foreman  in  starting  a 
planing  machine  without  warning,  so  that  a 
servant  who  had  been  oiling  it  had  his 
hand  cut  off,  was  held  not  to  be  that  of  a 
fellow  servant.  The  court  said  that  among 
the  personal  duties  that  the  master  owed 
to  the  plaintiff  was  to  furnish  machinery 
that  was  reasonably  safe  and  keep  it  in  re- 
pair; and  that  the  responsibility  for  the 
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careful  discharge  of  these  personal  duties 
could  not  be  shifted  from  his  shoulders. 

But  in  Richardson  v.  Mesker,  171  Mo. 
666,  72  S.  W.  506,  it  was  held  that  an  adult 
and  a  minor  engaged  in  work  at  the  same 
machine  were  fellow  servaiitS)  80  that  the 
latter  could  not  recover  from  the  master 
for  the  negligent  act  of  the  former  in  start- 
ing the  machine  without  warning. 

In  Cook  V.  Chehalis  River  Lumber  Co.  48 
Wash.  619,  94  Pac.  189,  it  was  held  that  a 
foreman,  by  ordering  a  hoisting  rope  to-  be 
tightened  without  warning,  thereby  causing 
planks  to  be  thrown  from  the  projecting 
timbers  of  a  railroad  trestle,  to  the  injury 
of  a  servant  working  below,  was  clearly  a 
vice  principal. 

Where  a  log  was  placed  by  accident  in  an 
extraordinary  position  upon  the  head  block 
of  a  saw  carriage,  the  neglect  of  the  saw- 
yer in  failing  to  warn  a  servant  known  as 
a  "dogger,"  whom  he  had  ordered  to  re- 
move tlie  log  from  the  head  block,  that  he 
was  about  to  apply  mechanical  force  to  the 
log  for  the  purpose  of  moving  it,  thereby 
placing  the  dogger  in  a  position  of  peril, 
was  held  to  be  the  act  of  his  principal,  al- 
though the  direction  of  the  mechanical  force 
was  a  mere  detail  of  the  work,  and  in  that 
respect  the  sawyer  was  acting  as  a  fellow 
servant  of  the  dogger.  O'Brien  v.  Page 
Lumber  Co.  39  Wash.  537,  82  Pac.  114. 

The  duty  of  a  sawyer  to  warn  a  log  deck- 
man  that  he  is  about  to  put  a  mechanical 
force  into  operation  to  push  a  heavy  log 
into  position  on  the  deck  in  a  sawmill,  im- 
periling the  safety  of  such  deckman,  is  that 
of  the  master,  who  cannot  escape  liability 
on  the  theory  that  there  is  no  duty  of  the 
master  to  warn  one  servant  against  the 
conduct  of  a  fellow  servant.  Dossett  v.  St. 
Paul  &  T.  Lumber.  Co.  40  Wash.  276,  82 
Pac.  273.  The  court  says  that  when  the 
servant  does  not  know,  or  has  no  means 
of  knowing,  the  danger  of  the  place,  it  is 
the  imperative  duty  of  the  master  to  warn 
him  thereof.  This  duty  cannot  be  delegated 
so  as  to  relieve  the  master  of  liability.  To 
hold  otherwise  would  relieve  the  master  of 
his  duty  to  furnish  a  reasonably  safe  place 
for  the  servant,  and  would  permit  a  supe- 
rior servant  in  control  to  take  the  life  or 
limb  of  an  inferior  servant  without  an  op- 
portunity of  self -protection  or  escape.  Nei- 
ther the  law  nor  the  dictates  of  humanity 
permit  such  results. 

Neglect  of  the  head  sawyer  to  warn  serv- 
ants in  danger  that  he  had  left  the  lever 
of  the  saw  carriage  without  locking  the 
safety  device  so  as  to  prevent  the  carriage 
from  suddenly  starting  up  was  held  to  be 
the  negligence  of  the  master  in  failing  to 
keep  the  working  place  safe.  Eidner  v. 
Three  Lakes  Lumber  Co.  46  Wash.  323,  88 
Pac.  326. 

The  duty  of  a  sawyer  to  notify  a  hook- 
man  or  deckman  in  a  sawmill  in  a  position 
of  danger,  if  he  was  about  to  move  the  ma- 
chinery, was  held  to  be  a  duty  of  the  mas- 
ter, and  not  one  arising  as  a  mere  detail  of 
the  work.  Maloney  v.  Stetson  &  P.  Mill 
Co.  46  Wash.  645,  90  Pac.  1040. 
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But  in  Williams  v.  North  Wisconsin  Lum- 
ber Co.  124  Wis.  328,  102  N.  W.  589,  the 
negligence  of  a  superintendent  of  the  mas- 
ter in  directing  that  a  current  of  electricity 
be  turned  on  to  test  a  dynamo,  without 
warning  a  servant  splicing  wires,  was  held 
not  to  be  the  negligence  of  the  master,  but 
of  a  fellow  servant. 

And  the  master  was  held  not  liable  for 
the  negligence  of  an  engineer  in  turning  on 
without  signal  an  electric  current,  resulting 
in  the  death  of  a  lineman,  since  the  en- 
gineer and  the  lineman,  being  subject  to  di- 
rection and  control  by  the  same  general 
master,  in  the  same  common  enterprise, 
were  fellow  servants.  Brush  Electric  Light 
&  P.  Co.  V.  Wells,  110  Ga.  202,  35  S.  E.  305. 

And  in  The  Harold,  21  Fed.  428,  a  winch- 
man  who  started  up  his  winch  without  warn- 
i°o>  which  caused  a  plank  to  be  displaced 
and  to  fall  into  the  hold  of  a  vessel,  injur- 
ing a  workman  there,  was  held  to  be  a  fel- 
low servant  of  the  injured  employee. 

The  careless  starting  of  a  steam  roller 
without  warning  is  the  act  of  a  fellow  serv- 
ant. Hanna  v.  Granger,  18  R.  I.  607,  28 
Atl.   659. 

Starting  a  spinning  frame  in  a  cotton 
mill  without  notice,  while  a  servant  was 
cleaning  the  gears,  was  held  to  be  the  neg- 
ligence of  a  fellow  servant.  Fournier  v. 
Columbian  llfg.  Co.  70  N.  H.  629,  44  Atl. 
104. 

Failure  of  servants  at  the  guy  rope  to 
give  the  workmen  engaged  in  sawing  through 
the  base  of  a  pile  for  the  purpose  of  having 
it  pulled  over  when  nearly  sawed  through, 
notice  that  the  pile  was  to  be  pulled  over, 
is  not  the  negligence  of  the  master,  the  na- 
ture of  the  case  not  making  it  the  duty  of 
the  master  to  see  that  warning  was  given. 
Geesen  v.  Saguin,  126  Iowa,  7,  87  N.  W. 
745. 

In  Maltbie  t.  Belden,  167  N.  Y,  307,  64 
L.R.A.  52,  60  N.  E.  645,  it  was  held  that 
failure  of  a  foreman  to  warn  a  servant  as- 
sisting in  the  work  of  extinguishing  a  fire 
on  the  master's  property,  that  a  burning 
tree  was  dangerous  and  about  to  fall,  was 
not  an  act  for  which  the  master  was  re- 
eponsible;  but  this  ruling  was  put  on  the 

ground  that  it  was  no  part  of  the  master's 
uty  to  protect  the  servant  by  notice  of  a 
peril  that  had  developed  during  the  prog- 
ress of  the  conflagration,  and  which  was 
equally  obvious  to  all. 

Failure  of  the  captain  of  a  tugboat  ap- 
proaching a  dredge  to  give  due  warning 
thereof,  so  as  to  prevent  injury  to  another 
servant  of  the  same  master,  engaged  at  the 
time  in  placing  a  fender  between  a  pile 
driver  and  the  dredge,  was  held  not  to  be 
neglif^nce  as  to  the  master's  duty.  Belt 
V.  Henry  Du  Bois's  Sons  Co.  97  App.  Div. 
392,  89  N.  Y.  Supp.  1072.  The  court  said 
that  it  could  not  be  successfully  asserted 
that  it  was  any  part  of  the  master's  duty 
to  blow  a  whistle,  or  give  any  other  warn- 
ing of  the  approach  of  the  tug.  Its  duty 
was  discharged  when  it  had  employed  a 
competent  captain,  and  had  furnished  him 
with  the  means  and  appliances  of  safe  nav- 
26  L.R.A.(N.S.) 


igation;  and  when  the  specific  act  or  Omis- 
sion which  had  caused  the  injury  was  not 
the  personal  act  or  omission  of  the  master 
himself,  the  question  whether  it  could  be 
imputed  to  him,  as  occurring  in  the  dis- 
charge of  his  duty  as  a  master,  was  always 
dependent  upon  a  determination  of  its  na- 
ture and  character. 

But  in  Nelson  v.  S.  Willey  S.  S.  A  Nav. 
Co.  26  Wash.  548,  67  Pac.  237,  the  act  of 
the  first  mate  of  a  steamer  in  failing  to 
warn  a  deck  hand  that  the  former  was 
about  to  untie  a  heavy  gang  plank  and  to 
let  it  drop  on  the  deck,  by  reason  of  which 
the  deck  hand  was  injured  by  the  falling 
gang  plank,  could  not,  it  was  held,  be  the 
performance  of  an  act  in  the  capacity  of  a 
fellow  servant,  since  the  negligence  of  the 
mate  in  failing  to  give  the  proper  warning 
was  the  act  of  the  master. 

And  the  duty  of  giving  a  warning  to  a 
servant,  of  the  danger  arising  from  the 
detachment  of  guy  ropes,  is  held  to  be  that 
of  the  master,  and  the  foreman,  in  the  per- 
formance of  this  duty,  stands  in  the  place 
of  the  master,  if  he  in  fact  occupies  the  re- 
lation of  vice  principal.  Roberts  &  S.  Co.  v. 
Jones,  82  Ark.  188,  101  S.  W.  165. 

And  negligence  in  failing  to  advise  a  serv- 
ant that  a  beam  was  about  to  be  dropped, 
exposing  him  to  an  extraordinary  risk,  was 
held  to  be  the  negligence  of  the  master,  and 
not  that  of  a  fellow  servant,  since  the  serv- 
ant assumes  only  the  ordinary  hazards  of 
his  employment.  Grace  &  H.  Co.  v.  Probst, 
208  111.  147,  70  N.  E.  12.  H.  C.  S. 
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CITY  OF  ALTOONA 

V. 

RICHARDSON  GAS  &  OIL  COMPANY  et 

al.,   Appts. 

(81   Kan.  717,  106  Pac.   1025.) 

Corporations  —  consolidation  —  indebt- 
edness. 

Where  one  corporation  becomes  practi- 
cally extinct,  transferring  all  its  assets  to 
another  and  receiving  in  return  stock  in  the 
other  corporation,  which  succeeds  to  its 
business,  the  new  corporation  is  liable  to 
the  extent  of  the  value  of  the  property  ac- 
quired, for  the  debts  of  the  old  one. 

(February  12,  1910.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Wilson  County 

Headnote  by  Mason,  J. 


Note.  —  As  to  the  effect  of  consolidation, 
merger,  or  absorption  of  corporation,  on  its 
unsecured  liability,  in  the  absence  of  stat- 
utory or  contract  provision  relative  thereto, 
see  case  note  to  Atlantic  &  B.  R.  Co.  ▼. 
Johnson,  11  L.RA.(N.S.)  1119,  referred  to 
in  the  foregoing  opinion. 
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in  plaintiff's  favor  in  an  action  brought  to 
recover  a  sum  alleged  to  be  due  under  a 
certain  contract.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  P.  C.  Young  for  appellants. 

Mr.  E.  D.  Mlkesell,  for  appellee: 

The  Altoona  Portland  Cement  Company, 
by  the  purchase  of  the  gas  plant  from  the 
Richardson  Gas  &  Oil  Company,  assumed 
the  obligation  of  the  contract  with  plaintiff. 

Morrison  v.  American  Snuff  Co.  79  Miss. 
330,  89  Am.  St.  Rep.  598,  30  So.  723. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

Prior  to  January  26,  1907,  the  Richardson 
Gas  &  Oil  Company,  a  corporation,  was  en- 
gaged in  furnishing  natural  gas  to  the  city 
of  Altoona  and  its  inhabitants,  under  an 
ordinance  granting  it  the  use  of  the  public 
streets  for  that  purpose,  and  providing, 
among  other  matters,  that,  so  long  as  the 
company  operated  without  competition,  it 
shoiild  pay  the  city  $300  a  year  in  quarter- 
ly instalments.  At  that  time  the  company 
transferred  all  its  property,  including  its 
rights  under  the  ordinance,  to  another  cor- 
poration, the  Altoona  Portland  Cement  Com- 
pany, in  consideration  of  $600,000  of  the 
common  stock  of  the  lattef  company,  which 
continued  the  business.  Thereafter  the  city 
sued  both  companies  for  several  quarterly 
instalments  due  under  the  ordinance,  some 
of  which  matured  before  the  transfer  and 
some  after.  The  plaintiff  obtained  judgment 
against  both  companies,  and  they  appeal. 

The  liability  of  the  first-named  company 
is  determined  by  Richardson  Gas  &  Oil  Co. 
V.  Altoona,  79  Kan.  466,  21  L.R.A.(N.S.) 
214,  100  Pac.  50.  The  other  company  is 
clearly  liable  for  all  payments  that  matured 
after  it  engaged  in  business  under  the  ordi- 
nance, the  privileges  of  which  it  must  be 
deemed  to  have  taken  burdened  with  the 
corresponding  obligations.  The  serious  ques- 
tion in  the  case  is  whether  the  second  com- 
pany is  chargeable  with  the  instalments 
which  were  due  to  the  city  from  the  first 
company  when  it  quit  business.  The  com- 
pany maintains  that  it  occupies  the  attitude 
of  the  ordinary  purchaser  of  property ;  that, 
not  having  contracted  to  pay  the  indebted- 
ness of  the  former  owner,  it  is  under  no 
obligation  to  do  so.  The  city  insists  that 
the  transaction  between  the  two  corpora- 
tions was  a  virtual,  if  not  a  technical,  con- 
solidation,— that  the  new  company  is  the 
successor  of  the  old,  and  is  liable  for  its 
debts.  This  would  be  true  if  there  had  been 
an  actual,  legal  consolidation  (Berry  v.  Kan- 
sas City,  Ft.  S.  &  M.  R.  Co.  52  Kan.  759, 
39  Am.  St.  Rep.  373,  34  Pac.  805),  but  that 
was  not  the  case,  since  the  old  company 
retained  its  corporate  entity.  A  note  in  11 
26  L.R.A.(N.S.) 


L.R.A.(N.S.)  1119,  fully  digests  the  eases 
bearing  upon  the  "effect  of  consolidation, 
merger,  or  absorption  ef  corporation,  on  its 
unsecured  liabilities,  in  absence  of  statutory 
or  contract  provision  relative  thereto."  The 
general  rule  derivable  from  the  authorities 
is  there  thus  stated:  "Where  the  corpora- 
tion incurring  the  liability  ceases  to  have 
an  independent  existence  de  jure,  the  con- 
solidated or  absorbing  corporation  is  liable 
at  law,  as  well  as  in  equity;  the  ground  for 
such  liability  being  sometimes  stated  to  be 
the  continuance  of  the  original  corporation 
under  a  new  guise,  .  .  .  and  sometimes 
to  be  an  assumption  of  liabilities  arising  by 
implication.  .  .  .  Where,  however,  there 
is  an  absorption  of  the  busineds  and  assets 
— in  other  words,  a  merger  de  facto — by 
either  a  corporation  formed  for  the  purpose, 
or  one  already  in  business,  the  liability  of 
the  corporation  receiving  the  assets  is  rested 
upon  the  familiar  trust  fund  doctrine,  since 
such  receiving  corporation  does  not  stand 
as  a  bona  fide  purchaser  for  value.  In  such 
case  the  extent  of  the  liability  is  necessarily 
determined  by  the  value  of  the  property 
received."  Page  1120  of  11  L.R. A.  ( N.S. ) . 
Anderson  ▼.  War  Eagle  Consol.  Min.  Co.  8 
Idaho,  789,  72  Pac.  671,  seems  somewhat 
out  of  harmony  with  the  other  cases  col- 
lected in  the  note,  but  was  decided  upon  a 
question  of  pleading  and  procedure. 

In  Grenell  v.  Detroit  Gas  Co.  112  Mich. 
70,  70  N.  W.  413,  it  is  said:  "A  corporation 
cannot  sell  all  of  its  property,  and  take  in 
payment  stock  in  a  new  corporation,  under 
an  arrangement  that  has  the  effect  of  dis- 
tributing the  assets  of  the  vendor  among  its 
stockholders,  to  the  exclusion  and  prejudice 
of  its  creditors;  and  a  company  making  such 
a  purchase  in  consideration  of  an  issue  of 
its  own  stock  to  such  stockholders  takes  the 
property  subject  to  the  rights  of  creditors. 
Such  an  arrangement  is  a  diversion  of  the 
trust  fund.  It  is  said  that  there  is  nothing 
to  show  an  intention  to  defeat  the  creditors 
of  the  Michigan  Gas  Company,  as  this  was 
not  a  liquidated  claim  at  the  time  this 
transfer  was  made.  .  .  .  Under  the  ar- 
rangement, the  promoters  and  stockholders 
of  the  Detroit  Qas  Company  knew  that  it 
was  getting  all  of  the  property  of  the  Michi- 
gan Gas  Company,  without  provision  for  its 
debts,  if  there  were  any.  It  was  bound  to 
know  that  this  property  was  charged  with 
such  debts,  and  ought  not  to  be  distributed 
among  the  stockholders,  to  the  exclusion  of 
creditors.  It  was  a  party,  then,  to  a  diver- 
sion of  the  trust  fund,  and,  having  in  its 
possession  such  fund,  holds  it  subject  to  the 
payment  of  debts.  It  cannot  be  called  a 
bona  fide  purchaser  of  the  property  as 
a^ifainst  existin.'t  croditors."  Pages  72,  73, 
of   112  Mich.     Of   the  creditor  under  such 
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circumstanceB  it  is  said  in  Hurd  v.  New  * 
York  &  C.  Steam  Laundry  Co.  167  N.  Y. 
89,  95,  60  N.  E.  327:  '*When  he  demands 
payment  of  his  claim,  he  is  referred  to  the 
empty  shell  which  is  all  that  is  left  of  the 
live  corporation  whose  tangible  assets  con- 
stituted a  trust  fund  for  the  payment  of  hid 
debt  at  the  time  of  its  creation.  When  he 
seeks  to  follow  this  fund,  he  is  told  that  the 
capital  stock  of  the  defendant,  in  the  hands 
of  those  who  may  be  bona  fide  holders,  is 
his  only  resort.  This  is  not  the  law."  See 
also  Jones,  Insolvent  &  Failing  Corp.  §§  194- 
200. 

In  the  present  case  it  was  not  positively 
and  directly  proved  that  the  old  company 
distributed  among  its  stockholders  the  stock 
in  the  new  company  which  it  received  in 
consideration  of  the  transfer  of  its  property, 
but  that  is  inferable  from  the  evidence.  A 
witness  testified  that  he  was  secretary  of 
the  old  company — if  there  was  any— and 
that  there  was  no  longer  any  stock  in  that 
company.  It  is  clear  that  no  provision  was 
made  for  the  payment  of  the  debt  due  the 
city  out  of  the  stock  issued  to  the  old  com- 
pany. Of  an  entirely  similar  situation  the 
court  says  in  Hibernia  Ins.  Co.  v.  St.  Louis 
&  N.  O.  Transp.  Co.  (C.  C.)  4  McCrary,  432, 
13  Fed.  516,  518:  "It  [the  old  company] 
has  received,  it  is  true,  paid-up  stock  in  the 
new  company,  but  that  has  doubtless  been 
disposed  of,  or,  if  it  has  not  been,  it  may 
at  any  moment  be  transferred.  Equity  will 
not  compel  the  creditor  of  a  corporation  to 
waive  his  right  to  enforce  his  claim  against 
the  visible  and  tangible  property  of  the  cor- 
poration, and  to  run  the  chances  of  follow- 
ing and  recovering  the  value  of  shares  of 
stock  after  they  are  placed  upon  the  mar- 
ket." Essentially  the  same  doctrine  is  de- 
clared in  Mclver  v.  Young  Hardware  Co. 
144  N.  C.  478,  119  Am.  St.  Rep.  970,  57 
S.  E.  169,  and  Luedecke  v.  Des  Moines  Cabi- 
net Co.  140  Iowa,  223,  —  L.R.A.(N.S.)  — -, 
118  N.  W.  456,  in  each  of  which  cases,  how- 
ever, attention  is  called  to  the  fact  that, 
as  a  creditor  has  no  lien  on  the  property  of 
a  corporation,  its  assets  can  properly  be 
called  a  trust  fund  only,  as  suggested  by 
Mr.  Pomeroy  (Eq.  Jur.  §  1046),  "by  way  of 
analogy  or  metaphor."  In  the  latter  caso 
it  was  said:  "We  do  not  recognize  the 
trust  fund  doctrine  to  the  extent  that  it 
has  obtained  in  some  of  the  courts;  but  are 
of  opinion  that  corporate  creditors  are  enti- 
tled in  equity  to  the  payment  of  their  debts 
before  any  distribution  of  corporate  prop- 
erty is  made  among  the  stockholders,  and 
recognize  the  right  of  a  creditor  of  a  cor- 
poration to  follow  its  assets  or  property  into 
the  hands  of  anyone  who  is  not  a  good-faith 
holder  in  the  ordinary  course  of  business. 
...  In  Thompson  on  Corporations,  §  G547« 
80  L.RA.(N.S.) 


it  is  said:  'Where  one  corporation  trans- 
fers all  its  assets  to  another  corporation, 
and  thus  practically  ceases  to  exist,  without 
having  paid  its  debts,  the  purchasing  cor- 
poration takes  the  property  subject  to  an 
equitable  lien  or  charge  in  favor  of  the  cred- 
itors of  the  selling  corporation.  .  .  . 
And,  while  the  right  to  follow  a  trust  fund 
into  the  hands  of  a  third  party  depends  upon 
the  answer  to  the  inquiry  whether  such 
third  party  took  it  with  knowledge  of  the 
trust,  the  case  being  one  where  the  trustee 
who  transferred  it  to  him  had  a  power  of 
disposition,  yet  in  such  a  case  as  we  are 
sup'posing,  where  one  corporation  transfers 
all  its  assets  to  another,  not  in  the  ordinary 
course  of  business,  the  very  circumstances 
of  the  case  imply  full  knowledge  on  the  part 
of  the  transferee  of  all  the  facts  necessary 
to  charge  the  property  in  his  hands  with  the 
debts  of  the  transferrer.' "  Page  229  of  140 
Iowa. 

In  many  of  the  cases  where  this  principle 
has  been  applied  special  circumstances,  not 
here  present,  have  existed  that  tended  to 
prevent  the  buying  corporation  from  being 
regarded  as  a  purchaser  in  good  faith  in  the 
ordinary  course  of  business.  In  several  of 
them  the  stock  issued  by  the  buying  com- 
pany passed  directly  to  stockholders  of  the 
selling  company,  or  to  its  officers  for  their 
own  benefit,  and,  inasmuch  as  this  circum- 
stance proved  knowledge  by  the  purchaser 
that  the  price  paid  was  not  to  be  used  to 
pay  corporate  debts,  it  was  relied  upon  as 
conclusive  of  the  inquiry.  But  such  abso- 
lute proof  is  not  necessary  to  charge  a  cor- 
poration which  absorbs  another  with  notice 
of  the  necessary  or  probable  effect  upon 
creditors.  It  is  well  said  (subject  to  the 
criticism  noted  as  to  the  accuracy  of  the 
term  "trust  fund'*)  that  "equity  will  scru- 
tinize with  jealousy  any  arrangement  among 
corporations,  whereby  the  assets  of  an  in- 
solvent corporation,  which  are  a  trust  fund 
for  its  creditors,  are  turned  over  to  another 
corporation,  frittered  away,  or  otherwise  di- 
verted from  the  creditors  who  have  the  equi- 
table charge  upon  it."  3  Purdy's  Beach. 
Priv.  Corp.  §  1287,  p.  1886.  We  think  it 
consistent  with  the  weight  of  authority,  and 
in  accordance  with  sound  reason,  to  hold 
that  the  equitable  right  of  the  creditor  to 
look  for  payment  to  the  property  of  a  debt- 
or corporation  is  superior  to  any  title  that 
can  be  acquired  through  such  a  transaction 
as  that  here  disclosed.  We  affirm  the  judg- 
ment upon  the  ground  that  where  a  corpora- 
tion becomes  practically  extinct,  transfer- 
ring all  its  assets  to  another  and  receiving 
in  return  stock  in  the  other  corporation, 
which  succeeds  to  its  business,  the  new  cor- 
poration is  liable  to  the  extent  of  the  value 
of  the  property  ac(]uired,  for  the  debts  of 
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the  old  one.    Such  an  arrangement  is  essen- 
tially a  merger,  and  should  be  attended  with 
the  same  consequences  as  a  consolidation. 
The  judgment  is  affirmed. 


CALIFORNIA  SUPREME  COURT. 

RE  ESTATE  OF  CATHERINE  PATTER- 
SON,  Deceased. 


FANNIE  SMITH,  Appt., 

V. 

ELLA  QUIGLEY,  Admrx.,  etc.,  of  Cather- 
ine Patterson,  Deceased,  et  ah,  Respts. 

I  (155  Cal.  626,  10«  Pac.  941.) 

Will  —  lost  or  destroyed  —  probate. 

1.  Provisions  of  a  destroyed  will  which 
aje  clearly  and  distinctly  proven  by  the 
requisite  number  of  witnesses  cannot  be 
denied  probate  merely  because  other  pro- 
visions of  the  will  cannot  be  established,  if 
they  would  be  entirely  unaffected  by  the 
latter  provisions,  where  the  statute  provides 
that  no  will  shall  be  proven  as  a  lost  or 
destroyed  will  unless  its  provisions  are 
clearly  and  distinctly  proved  by  at  least 
two  credible  witnesses. 

Same  —  subsequent  statute. 

2.  A  statute  providing  that  no  will  shall 
be  proved  as  a  lost  or  destroyed  will  unless 
it  was  in  existence  at  the  death  of  the 
testator,  or  was  fraudulently  destroyed  in 
his  lifetime,  does  not  make  invalid,  so  as  to 
vest  the  estate  in  the  heir,  a  will  properly 


executed  which  was  destroyed  by  public 
calamity  during  the  testator's  lifetime,  with- 
out his  knowledge,  which,  under  the  stat- 
ute, was  not  suMcient  to  revoke  it,  and, 
therefore  a  legislative  provision  passed  alt- 
er testator's  death,  permitting  proof  of 
wills  so  destroyed,  may  be  made  applicable 
to  it  without  affecting  the  property  rights 
of  the  heirs. 

(June  15,  1909.) 

A  PPEAL  by  petitioner  from  an  order  of 
J\  the  Superior  Court  for  the  City  and 
County  of  San  Francisco  refusing  to  pro- 
bate the  will  of  Catherine  Patterson,  de- 
ceased.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bourdette  &  Bacon  and  An- 
drew Thorne,  for  appellant: 

The  provisions  of  the  will  were  sufficient* 
ly  proven. 

Re  Camp,  134  Cal.  233,  66  Pac.  227; 
Thornton,  Lost  Wills,  §  108;  1  Jarman, 
Wills,  p.  290;  Clarkson  v.  Clarkson,  2 
Swabey  &  T.  497,  31  L.  J.  Prob.  N.  S. 
143;  Podmore  v.  Whatton,  3  Swabey  &  T. 
449,  33  L.  J.  Prob.  N.  S.  143;  Burls  v. 
Burls,  L.  R.  1  Prob.  &  Div.  472;  James  ▼. 
Shrimpton,  L.  R.  1  Prob.  Div.  431;  Sug- 
den  v.  St.  Leonards,  L.  R.  1  Prob.  Div.  164; 
Quick  V.  Quick,  3  Swabey  &  T.  442,  33  L. 
J.  Prob.  N.  S.  146. 

A  will  once  made  continues  as  the  will 
of  the  testator  until  it  can  be  shown,  even 
in  the  case  of  its  destruction,  that  the  tea- 


Note.  '^May  the  part  of  a  lost  or  deS' 
troyed  will  which  can  he  established 
he  admitted  to  prohate  where  there 
are  other  portiotis  that  cannot  he  es- 
tahlished. 

The  cases  are  not  harmonious  upon  the 
questions  whether  part  of  a  lost  or  des- 
troyed will  can  be  admitted  to  probate,  or 
whether  there  must  be  complete  proof  of  all 
its  contents.  In  some  states  there  are  statutes 
permitting  and  regulating  the  proof  of  lost 
wills  which  require  the  whole  will  to  be  es- 
tablished before  it  can  be  admitted  to  pro- 
bate; of  course,  in  those  states,  proof  of  a 
portion  only  would  be  insufficient. 

The  majority  of  the  cases  sustain  the 
doctrine  announced  in  the  principal  case, 
that  that  portion  of  a  lost  or  destroyed  will 
which  can  be  established  may  be  admitted 
to  probate  though  there  are  other  portions 
that  cannot  be  established.  Siidgen  v.  St. 
Leonards,  L.  R.  1  Prob.  Div.  154;  Skeggs  v. 
Horton,  82  Ala.  352,  2  So.  110;  Jones  v. 
easier,  139  Ind.  382,  47  Am.  St.  Rep.  274, 
38  N.  E.  812;  Steele  v.  Price,  5  B.  Mon.  68; 
Jackson  v.  Jackson,  4  Mo.  210;  Dickey  v. 
Malechi,  6  Mo.  177,  34  Am.  Dec.  130;  Cahill 
V.  Owens,  3  Ohio  Dec.  Reprint,  8;  Dower  v. 
Seeds,  28  W.  Va.  113,  57  Am.  Rep.  646. 
And  see  Woodward  v,  Goulstone,  L.  R.  11 
App.  Cas.  469. 
26  l..R.A,(N.SO 


In  Dickinson  v.  Stidolph,  11  C.  B.  N.  S. 
341,  where  the  will  referred  to  two  prior 
testamentary  memoranda,  and  declared  that 
both  should  remain  in  force,  and  one  of 
them  could  not  be  found,  it  was  held  that 
effect  must  be  given  to  that  which  was 
found;  the  court  saying  that  the  testa- 
mentarv  intentions  of  the  testator  are  not 
to  be  disappointed  merely  because  he  made 
other  dispositions  of  his  property,  which  are 
unknown  by  reason  of  the  testamentary 
paper  which  contained  them  not  being 
forthcoming. 

And  in  Burge  v.  Hamilton,  72  Ga.  569, 
it  was  held  that  the  identified  parts  of  the 
will  would  not  fail  of  probate  on  account  of 
a  missing  part  the  contents  of  which  was 
unknown. 

In  Tarbell  ▼.  Forbes,  177  Mass.  238,  58 
N.  E.  873,  it  was  said  that  any  provision  of 
a  lost  will  which  is  complete  in  itself,  and 
independent  of  any  other  provisions  of  the 
will,  may  be  admitted  to  probate,  although 
the  other  proyisions  cannot  be  proved;  but 
it  must  be  apparent  that  the  unproved  pro- 
visions cannot  affect  the  provisions  which 
are  proved. 

In  Early  v.  Early,  5  Redf.  376,  it  was 
held  that  the  Code  provision  relating  to  the 
proof  of  lost  wills  applied  only  to  the  pro- 
visions which  affected  the  disposition  of  the 
property  and  werQ  of  the  substance  of  tho 
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tator  knew  of  its  destruction  and  intended 
it  to  be  destroyed. 

1  Jarman,  Wills,  pp.  284,  290;  Dickey 
▼.  Malechi,  6  Mo.  177,  34  Am.  Dec.  130; 
Johnson's  Will,  40  Conn.  687;  Idley  v. 
Bowen,  11  Wend.  227;  Smock  v.  Smock, 
11  N.  J.  Eq.  156;  Burns  v.  Burns,  4  Serg. 
&  R.  295;  1  Powell,  Devises,  595,  note  9. 

Section  1339  as  amended  merely  provides 
a  remedy  or  method  of  procedure,  and  was 
and  is  only  a  remedial  statute;  and  as 
litigants  have  no  vested  interest  in  a  rem- 
edial statute,  they  had  no  vested  interest 
in  §  1339  before  it  was  amended,  afid  con- 
sequently its  amendment  did  not  assail  any 
vested  rights  of  opponents. 

Steers  v.  Kinsey,  68  Ark.  360,  58  S.  W. 
1050;  Re  Packer, 'l25  Cal.  399,  73  Am.  St. 
Rep.  58,  58  Pac.  59;  Cullerton  v.  Mead,  22 
Cal.  96;  Buck  v.  Eurekn,  97  Cal.  135,  31 
Pac.  845;  People  ex  rel.  Van  Tine  v.  Senter, 
28  Cal.  503 ;  Dentzel  v.  Waldie,  30  Cal.  139 ; 
Grannis  v.  Superior  Ct.  146  Cal.  245,  106 
Am.  St.  Rep.  23,  75  Pac.  891;  Chapman 
V.  State,  104  Cal.  690,  43  Am.  St.  Rep. 
168,  38  Pac.  457;  Bowen  v.  Phillips,  55 
Ind.  226;  Berry  v.  Kansas  City,  Ft.  S.  & 
M.  R.  Co.  52  Kan.  759,  39  Am.  St.  Rep.  371, 
34  Pac.  805;  Erskine  v.  Glidden  (Me.)  3 
Atl. '651;  Dent  v.  Holbrook,  54  Cal.  145; 
Beard  v.  Dansby,  48  Ark.  183,  2  S.  W.  701  •, 
Rockford  Ins.  Co.  v.  Nelson,  65  111.  415; 
Laughlin  v.  Com.  13  Bush,  261 ;  Excelsior 
Mfg.  Co.  V.  Keyaer,  62  Miss.  155;  Marks  v. 
Crow,    14   Or.  382,    13   Pac.   55;    Mayne   v. 


Huntington  County,  123  Ind.  132,  24  N.  E. 
80;  Sidway  v.  Lawson,  58  Ark.  117,  23  S. 
W.  648. 

Messrs.  Heller,  Powers,  &  Ehrman 
and  Percy  £.  Towne,  for  respondents: 

The  proof  was  not  sufficient  to  bring  it 
within  the  terms  of  the  statute  that  the 
provisions  of  a  will  must  be  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  wit- 
nesses. 

Davis  V.  Sigourney,  8  Met.  487;  Newell 
V.  Homer,  120  Mass.  277;  Kitchens  v. 
Kitchens,  39  Ga.  108,  99  Am.  Dec.  453; 
Nunn  v.  Lynch,  73  Ark.  20,  83  S.  W.  316; 
Coddington  v.  Jenner,  57  N.  J.  Eq.  528,  41 
Atl.  874;  Morris  v.  Swaney,  7  Heisk.  591; 
Clark  V.  Turner,  50  Neb.  290,  38  L.R.A.  433, 
69  N.  W.  843;  Re  Camp,  134  Cal.  233,  66 
Pac.  227. 

Section  1339  of  the  Code  of  Civil  Proced- 
ure as  amended  cannot  be  given  a  retro- 
spective operation. 

Grimes  v.  Norris,  6  Cal.  623,  65  Am.  Dec. 
546;  Giddings  y.  Turgeon,  58  Vt.  106,  4 
Atl.  714;  Hoffman  v.  Hoffman,  26  Ala.  535; 
American  Baptist  Missionary  Union  v.  Peck, 
10  Mich.  341;  McCarty  v.  Hoffman,  23  Pa. 
507;  Alter's  Appeal,  67  Pa.  341,  5  Am. 
Rep.  433;  6  Am.  &  Eng.  Enc.  Law,  p.  693; 
Higgins  V.  Bear  River  &,  A.  Water  k  Min. 
Co.  27  Cal.  159;  Bensley  v.  Ellis,  39  Cal. 
309;  Central  P.  R.  Co.  v.  Shackelford,  63 
Cal.  268;  Huffman  v.  Hall,  102  Cal.  26,  36 
Pac.  417. 

Mr.  R.  H.  liloyd  also  for  respondents. 


will,  80  that  the  failure  of  the  witnesses  to 
agree  as  to  whether  a  certain  person  or  any 
person  was  named  in  the  will  as  executor 
was  not  such  a  failure  of  proof  of  a  part  as 
affected  the  disposition  of  the  property,  and 
proof  of  the  other  provisions,  by  two  wit- 
nesses, were  sufficient  to  admit  those  parts 
to  probate. 

But  other  courts  have  taken  the  position 
that  the  entire  contents  of  the  will  must  be 
proved  before  it  can  be  admitted  to  probate. 
Davis  V.  Sigourney,  8  Met.  487;  Durfee  v. 
Durfec,  8  Met.  490,  note;  Newell  v.  Homer, 
120  Mass.  277;  McNally  v.  Brown,  5  Redf. 
372;  Rhodes  v.  Vinson,  9  Gill,  169,  52  Am. 
Dec.  085;  Todd  v.  Rennick,  13  Colo.  546, 
22  Pac.  898;  Re  Ruser,  6  Dem.  31;  Sheri- 
dan v.  Houghton,  6  Abb.  N.  C.  234.  And  see 
Vining  v.  Hall,  40  Miss.  83. 

In  Butler  v.  Butler,  6  Harr.  (Del.)  178, 
it  was  said  that  proving  part  only  of  the 
contents  of  the  will  which  had  been  lost 
or  destroyed  would  be  insufficient  to  es- 
tablish it,  even  as  to  the  part  so  prov- 
en, unless  it  satisfactorily  appeared  that 
there  was  nothing  in  the  preceding  or 
subsequent  parts  of  the  will  which  would 
qualify,  change,  or  in  any  way  alter 
the  particular  devise  proved;  for,  without 
knowing  the  certainty  of  the  will  and  the 
langua^  used  by  the  testator,  it  would  be 
impossible  to  determine  what  estate  would 
26  L.RA.(N.S.) 


pass  under  it;  that  the  words  of  the  partic- 
ular devise  which  may  be  attempted  to  be 
established  might  convey  a  fee  simple,  and 
yet  something  might  precede  or  follow, 
which  would  reduce  it  to  a  life  estate,  or 
subject  it  to  some  other  restriction  or  limi- 
tation; or  that  the  preceding  and  a  sub- 
sequent part  of  the  will  might  enlarge  and 
extend  a  lesser  estate,  and  either  might  de- 
pend entirely  upon  some  contingencies,  con- 
ditions, limitations,  or  restrictions  imposed 
by  some  Subsequent  part  of  the  will. 

Numerous  expressions  may  be  found  in 
the  books,  where  the  courts  have  said  that 
proof  only  of  a  part  of  a  will  is  sufficient 
or  vice  versa  to  establish  such  part,  where 
the  other  portions  are  unknown. 

Such  as  in  Tucker  v.  Phipps,  3  Atk.  359, 
which  was  a  proceeding  in  chancery  to  recov- 
er a  legacy,  it  was  said  that  the  plaintiff 
must  prove  the  contents  of  the  will  in  the 
very  words,  and  must  also  prove  the  whole 
will,  though  the  remainder  of  it  does  not  at 
all  belong  to  or  regard  the  legacy. 

As  pointed  out  in  the  principal  case,  ef- 
fect has  been  given  in  numerous  cases  to 
lost  or  destroyed  wills,  where  the  only  part 
that  could  be  proved  was  a  clause  revok- 
ing a  former  will,  allowing  such  part  to  be 
set  up  in  opposition  to  the  probate  of  the 
earlier  will.  In  addition  to  the  cases  cited^ 
see  also  Vining  v.  Hall,  supra. 
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Shaw,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  an  order  refusing 
to  admit  a  will  to  probate  as  a  destroyed 
will.  Catherine  Patterson  executed  a  will 
in  December,  1904.  It  was  prepared  for 
her  by  her  attorney,  George  A.  Connolly, 
and  was  duly  attested  by  him  and  by  one 
Mary  McFaul.  It  was  then  given  by  the 
testatrix  into  the  custody  of  Connolly  for 
safe-keeping,  and  was  by  him  kept  in  his 
office  in  the  Parrott  Building,  in  San  Fran- 
cisco, until  April  18,  1906,  when  it  was 
destroyed  by  fire  in  the  great  conflagration 
in  that  city  following  the  earthquake  of 
that  date.  The  testatrix  died  on  December 
27,  1906.  She  had  not  been  informed  that 
the  will  was  destroyed,  and,  so  far  as  ap- 
pears, she  died  in  ignorance  of  that  fact. 
Letters  of  administration  upon  her  estate 
were  issued  to  Ella  Quigley,  a  respondent 
herein,  on  January  24,  1907.  On  February 
5,  1907,  Fannie  Smith,  the  appellant,  filed 
a  petition  for  the  probate  of  the  alleged 
will.  Opposition  was  made  thereto  by  said 
administratrix  and  also  by  J.  C.  0*Hare,  a 
brother  of  the  deceased.  Upon  the  trial  the 
court  denied  probate  upon  the  ground  that 
its  provisions  were  not  proven  by  two  cred- 
ible witnesses,  and  that  it  was  not  in  exist- 
ence at  the  time  of  the  death  of  the  testa- 
trix, and  had  not  been  fraudulently  de- 
stroyed in  her  lifetime.  The  questions  pre- 
sented are  whether  or  not  these  two  groimds 
are  sustained  by  the  evidence  and  by  the 
law  applicable  to  the  case. 

The  estate  of  the  testatrix  consisted  of 
three  parcels  of  real  estate,  some  $1,500  in 
money,  deposited  in  bank,  and  some  wearing 
apparel  and  household  goods  of  the  probable 
value  of  $300.  The  evidence  shows  that  the 
entire  estate  was  worth  only  $6,000.  The 
deceased  was  the  widow  of  James  Patter- 
son, and  the  property  was  derived  from  him 
as  the  widow's  share  of  his  community  prop- 
erty. The  testatrix  had  no  children  and 
left  no  family.  Patterson,  her  deceased  hus- 
band, had  three  children,  who  had  been 
brought  up  by  the  testatrix,  and  whom  she 
usually  spoke  of  as  her  children;  namely, 
Frank  Patterson,  George  Patterson,  and  the 
appellant,  Catherine  Frances  Smith,  former- 
ly Patterson,  usually  known  as  Fannie 
Smith. 

1.  The  attorney  who  drew  and  attested 
the  will  testified  that  it  devised  the  real 
estate  in  equal  parts,  one  third  to  Fanny 
Smith,  one  third  to  Frank  Patterson,  and. 
one  third  to'  the  children  of  George  Patter- 
son; that  it  gave  a  legacy  of  $250  to  Joseph 
P.  McQuaid;  that  it  gave  all  the  residue, 
without  describing  it,  to  Bridget  Quigley, 
sister  of  the  testatrix;  and  that  it  con- 
tained a  general  provision  that  all  her  debts 
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should  be  paid.  Mary  McFaul,  the  other 
attesting  witness,  testified  that  she  was 
present  while  the  will  was  being  written  in 
the  presence  of  the  testatrix,  and  that  she 
heard  it  read  by  the  attorney  to  the  testa- 
trix before  its  execution.  Her  account  of 
the  disposition  of  the  real  property  is  the 
same  as  that  of  Connolly.  As  to  the  per- 
sonal property,  she  testified  that  the  will 
declared  that  the  testatrix  possessed  $1,500 
on  deposit  in  bank;  that  it  gave  a  legacy  of 
$250  to  McQuaid,  and  provided  that  after 
the  payment  of  debts  and  expenses  the  resi- 
due of  the  $1,500  should  go  to  Bridget 
Quigley,  and  that  nothing  was  said  in  the 
will  about  any  other  personal  property.  The 
respondents  contend  that  Mary  McFaul  tes- 
tified, in  effect,  that  the  entire  $1,500  con- 
stituted a  specific  bequest  to  Bridget  Quig- 
ley, subject  to  reduction  only  for  its  pro- 
portion of  the  debts  and  expenses  of  ad- 
ministration. We  do  not  think  it  can  be 
fairly  construed  as  having  that  effect.  Mak- 
ing due  allowance  for  •her  ignorance  of  tech- 
nical terms  and  forms,  her  testimony  on 
this  point,  in  effect,  was  that  the  McQuaid 
legacy  and  also  the  debts  and  expenses  were 
to  be  paid  out  of  the  money  in  bank,  the 
legacy  to  have  preference  therein. 

When  the  provisions  of  law  and  the  char- 
acter of  the  estate  are  considered,  the  dif- 
ferences in  the  two  accounts  are  substan- 
tial and  important  only  with  regard  to  the 
respective  rights  and  interests  of  Bridget 
Quigley  as  legatee  or  heir,  and  her  brother, 
J.  C.  O'Hare,  as  an  heir.  For  the  payment 
of  debts  and  general  money  legacies  resort 
must  be  had,  first,  to  property  expressly 
appropriated  by  the  will  for  that  purpose; 
second,  to  property  not  disposed  of  by  the 
will;  and,  third,  to  property  devised  or  be- 
queathed as  a  residue.  Civil  Code,  §§  1359, 
1360.  Substantially  the  same  rule  applies 
to  expenses  of  administration.  If  not  other- 
wise provided  for,  specific  devises  and  leg- 
acies are  ordinarily  exempt  therefrom,  if 
there  is  a  sufficient  residue,  or  sufficient 
property  undisposed  of.  Code  Civ.  Proc. 
§  1563.  According  to  Connolly's  account 
the  burden  of  paying  the  legacy  to  Mc- 
Quaid, together  with  the  debts  and  expenses 
of  administration,  would,  by  the  provisions 
of  the  law,  fall  upon  the  property  given  to 
Bridget  Quigley,  being  the  entire  residue, 
including  the  clothing  and  household  goods. 
According  to  McFaul,  the  specific  legacy  of 
the  $1,500  to  Bridget  Quigley  was  charged 
with  the  payment  of  the  debts,  the  expenses, 
and  the  McQuaid  legacy  and  the  clothing 
and  household  goods  were  not  disposed  of  by 
the  will.  If  her  statement  was  correct,  the 
legacy  to  Bridget  Quigley  would  have  to 
bear  all  these  charges,  and  she,  ns  an  heir, 
would  divide  the  household  goods  and  cloth- 
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ing  equally  with  O'Hare.  If  Connolly  was 
right,  her  residuary  bequest  would  have  to 
bear  the  charges  as  in  the  other  altematiYey 
but  she  would  get  all  the  household  goods 
and  clothing.  The  only  difference  the  re- 
spective alternatives  would  make  to  her  and 
O'Hare  would  be  that  in  the  former  case 
O'Hare  would  get  nothing,  while  in  the  lat- 
ter he  would  get  one  half  of  the  property 
not  disposed  of.  The  devises  of  the  land 
to  the  descendants  of  James  Patterson  would 
remain  unaffected  in  either  case.  If  Mary 
McFaul  was  right,  and  the  $1,500  proved 
insufficient  to  pay  the  charges  upon  it,  the 
property  undisposed  of  would  be  next  re- 
sorted to,  and  the  land  devised  to  the  Pat- 
tersons would  be  taken  only  as  a  last  re- 
sort. If  Connolly  gave  the  true  version, 
the  entire  residue  would  be  first  taken  for 
the  debts,  expenses,  and  specific  legacies, 
leaving  the  land  to  the  devisees. 

The  contention  of  the  respondent  is  that 
the  lost  or  destroyed  will  cannot  be  admit- 
ted to  probate  at  all,  unless  the  whole  of 
its  provisions  are  clearly  and  distinctly 
proven  by  two  credible  witnesses;  that  if 
the  two  witnesses  differ  as  to  any  provision 
of  the  will,  the  probate  thereof  must  be  re- 
fused, although  the  other  dispositions  would 
be  entirely  unaffected  by  the  portion  of  the 
will  concerning  which  the  witnesses  do  not 
agree.  The  great  weight  of  authority  is 
contrary  to  this  proposition.  The  prevail- 
ing rule,  and  clearly  the  most  reasonable 
one,  is  that  stated  by  Lord  Chief  Justice 
Cockburn  in  Sugden  v.  St.  Leonards,  L.  R. 
1  Prob.  Div.  154,  230.  In  that  case  the 
estate  was  very  large.  There  were  some 
small  legacies,  the  particulars  of  which 
could  not  be  ascertained,  and  some  limita- 
tions, "remote,  indeed,  and  unlikely  to  come 
into  effect,  but  which  still  are  undoubtedly 
omitted  from  the  document  for  which  pro- 
bate" was  granted.  Justice  Cockburn  says: 
"We  have  the  substantial  testamentary  dis- 
positions brought  to  our  minds,  and  it 
would  not  be  right  to  enable  any  wrongdoer, 
or  any  accident  .  .  .  which  might  hap- 
l>en  to  a  will,  and  which  would  prevent  the 
court  which  had  to  deal  with  it  from  being 
perfect  master  of  its  contents,  to  prevent 
the  will  from  being  carried  into  effect  so 
far  as  the  dispositions  of  the  testator  had 
become  known.  I  think  there  could  not  be 
a  more  mischievous  consequence;  and,  al- 
though it  may  be  unfortunate  that  the  will 
cannot  be  carried  into  execution  to  the  full 
extent  of  the  testamentary  dispositions  of 
the  testator,  I  think  that  of  two  evils  or 
two  inconveniences  it  is  far  better,  where 
the  court  can  see  its  way  to  the  essentially 
substantia]  dispositions  made  in  a  will,  that 
it  should  ffive  effect  to  them,  although  pos- 
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sibly  some  of  the  intentions  of  the  testator 
may  not  be  carried  into  effect." 

In  Dickinson  v.  Stidolph,  11  C.  B.  N.  S. 
357,  the  court  says:  "The  apparent  testa- 
mentary intentions  of  a  testator  are  not 
to  be  disappointed  merely  because  she  made 
other  dispositions  of  her  property  which  are 
unknown  by  reason  of  the  testamentary  pa- 
per which  contained  them  not  being  forth* 
coming."  The  will  referred  to  two  prior 
testamentary  memoranda,  declaring  that 
both  should  remain  in  force,  and  one  of 
them  could  not  be  found.  In  Steele  v.  Price, 
5  B.  Mon.  72,  several  money  legacies  were 
not  proven,  and  as  to  that  money  there  was 
intestacy.  The  court  said:  "As  the  prin- 
cipal devises,  those  in  which  the  testator 
took  deepest  interest,  and  about  which  he 
showed  most  solicitude,  are  sufficiently 
proved,  the  failure  of  proof  as  to  the  minor 
provisions  of  the  will  should  not  defeat  the 
whole  by  preventing  the  admission  to  rec- 
ord of  that  which  is  proved,  and  especially 
as  it  does  not  appear  that  the  establishment 
of  the  devises  as  proved,  though  it  would 
greatly  reduce  the  fund  to  be  distributed, 
will  affect  the  relative  proportions  which  the 
heirs  will  receive."  To  the  same  effect  see 
Offutt  v.  Offutt,  3  B.  Mon.  163,  38  Am.  Dec. 
183;  Skeggs  v.  Horton,  82  Ala.  355,  2  So. 
110;  Woodward  v.  Goulstone,  L.  R.  11 
App.  Cas.  476;  Jackson  v.  Jackson,  4  Mo. 
211;  Dickey  v.  Malechi,  6  Mo.  184,  34  Am. 
Dec.  130;  Burge  v.  Hamilton,  72  Ga.  508. 
It  is  also  held  that  where  the  only  part  of 
a  lost  will  that  can  be  proven  is  a  clause 
revoking  a  former  will,  such  clause  may  be 
given  effect  for  the  purpose  of  showing  a 
revocation.  Wallis  v.  Wallis,  114  Mass. 
510;  Nelson  t.  McGiffert,  3  Barb.  Ch.  164, 
49  Am.  Dec.  170;  Stevens  v.  Hope,  52  Mich. 
65,  17  N.  W.  698;  Re  Cunningham,  38  Minn. 
171,  8  Am.  St.  Rep.  650,  36  N.  W.  269; 
Barksdale  v.  Hopkins,  23  Ga.  332;  Laugh- 
ton  V.  Atkins,  1  Pick.  548.  Underbill  sums 
up  the  authorities  thus:  ''Any  substantial 
provision  of  a  lost  will,  which  is  complete 
in  itself  and  independent  of  the  others, 
may,  when  proved,  be  admitted  to  probate, 
though  other  provisions  cannot  be  proved,  if 
the  validity  and  operation  of  the  part  which 
is  proved  are  not  affected  by  those  parts 
which  cannot  be  proved.  This  view  seems  to 
be  consistent  with  reason  and  common 
sense."  1  Underbill,  Wills,  §  278.  See  also 
Thornton,  Lost  Wills,  §  111. 

This  rule  is,  of  course,  subject  to  the  stat- 
utory provisions  of  the  several  states.  Our 
statute  on  the  subject  declares  that  no  will 
shall  be  proven  as  a  lost  or  destroyed  will 
unless  "its  provisions  are  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  wit- 
nesses."   Codes  Civ.  Proc.  §  1339.    Th»s  does 
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not  say  that  a  part  which  is  distinctly  prov- 
en cannot  be  given  effect  if  some  other  part 
not  affecting  it  in  any  particular  cannot 
be  satisfactorily  established.  It  would  be 
a  rare  case  in  which  two  witnesses,  testi- 
fying from  memory  to  the  contents  of  a  will, 
would  agree  about  every  detail  as  to  the 
testamentary  dispositions.  If  it  were  re- 
quired that  their  testimony  should  coincide 
in  every  particular,  however  minute  and 
unimportant,  in  order  to  establish  a  lost 
will,  the  possibility  of  proving  such  will 
would  be  extremely  remote,  except  where  a 
copy  in  writing  had  been  preserved  and 
could  be  produced.  If  that  were  the  case, 
the  practical  effect  of  our  statute  would  be 
the  same  as  in  those  states  where  the  pro- 
duction of  a  written  copy  or  draft  of  the 
lost  will  is  required.  We  cannot  agree  to 
the  proposition  that  the  legislature  could 
have  intended  such  inconsequential  results 
from  this  statute  as  would  ensue  if  it  were 
given  the  construction  contended  for.  We 
think  it  was  not  intended  to  change  the 
rule  above  stated. 

In  the  present  case,  upon  the  proof  made, 
the  bulk  of  the  estate  is  composed  of  the 
land  given  to  the  Patterson  children  as  dev- 
isees. As  to  this  disposition  of  the  real 
property  there  is  no  discrepancy,  and  the 
provisions  of  the  will  are  clearly  and  dis- 
tinctly proven.  With  regard  to  the  personal 
property,  the  question  whether  the  money 
was  given  as  part  of  the  residue,  and  as 
such  charged  by  statute  with  the  debts  and 
specific  legacies,  or  whether  it  was  given  as 
a  specific  legacy,  charged  by  the  will  with 
those  burdens,  while  more  a  matter  of  form 
than  substance,  is  nevertheless  a  question 
which  materially  affects  the  disposition  of 
the  personal  estate.  It  is  obvious  that,  in 
view  of  the  decision  of  the  court  below,  we 
must  hold  that  the  part  of  the  will  disposing 
of  the  personal  estate  was  not  clearly  or 
distinctly  proven  by  two  witnesses,  and  it 
must  be  declared  ineffective  as  to  that  prop- 
erty, except  with  respect  to  the  legacy  to 
Joseph  P.  McQuaid.  Proof  of  that  legacy 
was  clear  and  distinct,  and  the  testimony  of 
the  two  witnesses  regarding  it  was  the  same. 
Under  the  rule  we  have  stated,  the  proof  was 
sufficient  to  authorize  the  admission  to  pro- 
bate of  that  part  of  the  will  devising  the 
real  estate  and  bequeathing  the  $250  to 
McQuaid.  The  consequence  is  that  as  to 
the  other  personal  property  Catherine  Pat- 
terson would  be  declared  to  have  died  in- 
testate. The  property  undisposed  of  would 
be  first  liable  for  the  debts,  expenses  of  ad- 
ministration, and  the  McQuaid  Icgncy,  the 
residue,  if  any,  going  to  the  brother  and 
sister  as  the  heirs  at  law,  while  the  real 
estate  will  go  intact  to  the  devisees,  except 
in  the  event  that  some  part  of  it  is  required 
26  L.R.A.(N.S.) 


for  the  payment  of  debts  .and  expenses  of 
administration. 

2.  The  second  question  arising  and  pre- 
sented is  whether  or  not  the  amended  §  133& 
of  the  Code  of  Civil  Procedure  applies  to 
this  will.  At  the  time  of  the  death  of  the 
testatrix  that  section  read  as  follows:  "No 
will  shall  be  proved  as  a  lost  or  destroyed 
will,  unless  the  same  is  proved  to  have  been 
in  existence  at  the  time  of  the  death  of  the 
testator,  or  is  shown  to  have  been  fraudu- 
lently destroyed  in  the  lifetime  of  the  tes- 
tator, nor  unless  its  provisions  are  clearly 
and  distinctly  proved  by  at  least  two  cred- 
ible witnesses."  On  March  6,  1907,  after 
the  filing  of  the  written  grounds  of  opposi- 
tion to  the  probate  of  the  will,  and  more 
than  a  year  prior  to  the  conclusion  of  the 
trial  of  the  matter,  the  section  was  amend- 
ed so  as  to  read  as  follows:  "No  will  shall 
be  proved  as  a  lost  or  destroyed  will,  un- 
less the  same  is  proved  to  have  been  in  ex- 
istence at  the  time  of  the  death  of  the  tes- 
tator, or  is  shown  to  have  been  fraudulently 
or  by  public  calamity  destroyed  in  the  life- 
time of  the  testator,  without  his  knowledge, 
nor  unless  its  provisions  are  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  wit- 
nesses." Stat.  1907,  chap.  100,  p.  122.  The 
will  was  not  in  existence  when  the  testa- 
trix died,  and  it  was  not  fraudulently  de- 
stroyed in  her  lifetime.  Consequently  it 
could  not  be  proven  as  a  destroyed  will, 
except  by  virtue  of  the  amendment  of  1907, 
aforesaid.  If  that  amendment  applies  to 
wills  of  persons  who  died  before  it  was  en- 
acted, it  would  permit  the  probate  of  the 
will  in  question.  The  evidence  shows  that 
the  will  was  df*Btroyed  by  public  calamity  in 
her  lifetime,  without  her  .  knowledge,  but 
the  court  below  deemed  the  fact  immaterial, 
and  made  no  finding  to  that  effect;  it  being 
of  the  opinion  that  the  amendment  of  1907 
did  not  apply. 

The  contention  of  the  contestants  is  that, 
under  the  law  as  it  existed  at  her  death, 
the  will  was  not  merely  incapable  of  proof 
because  of  lack  of  evidence,  but  that  it  waa 
absolutely  void  and  constructively  nonex- 
istent; that- consequently  the  deceased  died 
intestate ;  that  the  estate  immediately  there- 
upon vested  in  the  heirs;  and  that  the  legis- 
lature could  not,  by  a  subsequent  law  en- 
larging the  classes  of  destroyed  wills  admis- 
sible to  probate,  take  that  estate  from 
them.  There  can  be  no  doubt  bf  the  rule 
that,  if  the  estate  once  vested  in  the  heirs, 
the  legislature  had  no  power  thereafter,  by 
a  subsequent  law,  to  devest  it.  And  it  is  a. 
well-settled  proposition  that,  where  some  es- 
sential ceremony  in  the  manner  of  execut- 
ing a  will  has  been  neglected,  so  that  the 
will  is  not  lawfully  executed,  and  such  es- 
sential requisite  has  been  dispensed  with  by 
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a  law  enacted  after  the  death  of  the  per- 
son attempting  to  make  such  will,  the  law 
cannot  be  applied  thereto,  and  the  person 
must  be  held  to  have  died  intestate.  Mc- 
Carty  v.  Hoffman,  23  Pa.  607;  Alter's  Ap- 
peal, 67  Pa.  344,  5  Am.  Rep.  433;  Giddings 
V.  Turgeon,  68  Vt.  106,  4  Atl.  711.  These 
eases  rest  upon  the  general  rule  that  a  will 
not  executed  in  the  prescribed  manner  is  no 
will,  and  has  no  potential  existence.  One 
who  dies  leaving  such  a  testamentary  pa- 
per only  dies  intestate,  and  his  property 
at  once  vests  in  his  heirs.  Re  McCabe,  68 
Cal.  519,  9  Pac.  654;  Civil  Code,  §  1384. 
The  opinions  in  the  cases  above  cited  do  not 
especially  emphasize  this  proposition,  but 
they  are  all  manifestly  based  upon  it  as  a 
postulate. 

This  rule  does  not  apply  to  the  present 
case.  The  will  of  Catherine  Patterson  was 
executed  with  all  the  formalities  which  the 
Code  requires.  From  the  time  of  its  execu- 
tion in  December,  1904,  until  its  destruc- 
tion in  April,  1906,  it  was  in  all  respects  a 
valid  will,  having  a  potential  existence  as 
Buch,  and  subject  to  be  defeated  only  by  the 
act  of  the  testatrix  wholly  or  partially 
revoking  or  altering  it.  After  its  destruc- 
tion without  her  knowledge,  and  until  she 
became  aware  thereof,  we  must  assume  that 
she  still  believed  it  had  such  existence,  and 
that  it  would  become  effectual  upon  her 
death.  She  died  in  that  belief.  The  essen- 
tial  question  involved  is:  Had  this  will, 
after  its  destruction,  a  potential  existence, 
subject  to  defeat  only  by  reason  of  the  im- 
possibility of  proof  under  the  law  then  ex- 
isting, or  did  such  destruction  make  it  ab- 
solutely void  in  the  sense  that  it  was  there- 
after no  will  at  all?  Our  statute  nowhere 
declares  that  such  destruction  during  the 
lifetime  of  the  testator  destroys  the  status 
of  a  will  as  an  executed  instrument.  The 
Civil  Code  provides  that  any  person  over 
the  age  of  eighteen  years  and  of  sound  mind 
may  dispose  of  all  his  estate  by  will,  and 
directs  the  manner  in  which  wills  may  be 
executed  and  revoked.  Civil  Code,  §§  1270, 
1276,  1277,  1289,  1292,  1304.  The  sections 
concerning  the  revocation  of  wills  are  elab- 
orate and  specific.  It  is  expressly  declared 
that  a  revocation  can  be  made  only  in  the 
manner  and  by  the  means  prescribed  in 
that  chapter.  Civil  Code,  §  1292.  Destruc- 
tion, without  intention  to  revoke  or  by  acci- 
dent, is  not  a  prescribed  method  of  revoca- 
tion. Under  the  Code,  therefore,  such  de- 
struction does  not  operate  to  revoke  a  will. 
These  provisions  plainly  imply  that  a  will, 
once  duly  executed,  has  a  recognized  legal 
existence  during  the  lifetime  of  the  testa- 
tor, if  not  revoked;  that  it  merely  remains 
in  abeyance  until  his  death,  and  then  be- 
comes an  effective  instrument. 
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This  is  in  accordance  with  the  rule  at 
common  law.  "A  will  is  regarded  by  the 
cotirts  of  England  and  the  United  States  as 
a  conveyance,  and  takes  effect  as  a  deed,  on 
proof  of  its  execi\tion,  unless  there  be  some 
express  statute  requiring  it  to  be  probated." 
Castro  V,  Castro,  6  Cal.  161;  Grimes  v. 
Norris,  6  Cal.  625,  65  Am.  Dec.  645;  Tevis 
V.  Pitcher,  10  Cal.  477 ;  Emeric  v.  Alvarado, 
64  Cal.  666,  2  Pac.  418;  Adams  v.  Norris, 
23  How.  363,  16  L.  ed.  643.  In  the  cases 
above  cited  it  was  held  that  wills  made  by 
persons  who  died  prior  to  the  passage  of  the 
first  probate  act  of  this  state  were  not  re- 
quired to  be  probated,  and  that  they  could 
be  proven  in  the  same  manner  as  a  deed  or 
other  instrument  in  writing,  either  by  the 
production  of  the  original,  or,  after  proof  of 
loss,  by  secondary  evidence  of  its  contents. 

It  has  been  held  by  this  court  that  a  will 
cannot  be  given  in  evidence  as  the  founda- 
tion of  a  right  or  title,  unless  it  has  been 
duly  probated.  McDaniel  v.  Pattison,  98 
Cal.  86,  32  Pac.  806;  Castro  y.  Richardson, 
18  Cal.  480.  The  amendment  of  1896  (Stat. 
1895,  chap.  77,  p.  72)  to  §  738,  Code  Civ. 
Proc,  makes  an  exception  to  this  rule  in 
suits  brought  under  that  section.  Under 
our  system  the  probate  of  the  will  is  made 
a  condition  precedent  to  the  introduction  of 
evidence  of  its  contents,  in  the  subsequent 
settlement  and  distribution  of  the  estate, 
and  in  any  collateral  matter,  except  in  the 
cases  provided  in  the  amendment  aforesaid 
to  §  738.  But  although  the  probate  of  a 
will  is  generally  necessary  to  its  introduc- 
tion in  evidence,  such  will  is  not  brought 
into  legal  existence  by  the  judgment  admit- 
ting it  to  probate.  Such  probate  merely  de- 
clares in  a  formal  way  the  existence  of  facts 
which  have  previously  occurred,  and  fur- 
nishes official  evidence  of  those  facts.  In 
speaking  of  the  title  of  the  executor,  under 
the  common  law,  to  the  personal  estate  of 
the  testator  Mr.  Williams  says:  "The  pro- 
bate is,  however,  merely  operative  as  the 
authenticated  evidence,  and  not  at  all  as 
the  foundation,  of  the  executor's  title;  for 
he  derives  all  his  interest  from  the  will  it- 
self, and  the  property  of  the  deceased  vests 
in  him  from  the  moment  of  the  testator's 
death."  1  Williams,  Exrs.  7th  Am.  ed.  354, 
*243.  A  devise  of  lands  at  common  law 
was  considered,  "not  so  much  in  the  nature 
of  a  testament,  as  a  conveyance  by  way  of 
appointment  of  particular  lands  to  a  par- 
ticular devisee."  1  Williams  Exrs.  7th  Am. 
ed.  4.  Under  our  Code  the  devisees  and 
legatees  take  at  the  moment  of  the  testa- 
tor's death,  and  their  title  comes  from  the 
will  itself,  and  not  from  the  probate  there- 
of. The  probate  procedure  was  established 
to  furnish  an  exclusive  mode  for  the  set- 
tlement of  all  disputes  concerning  the  ex- 
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ecutions  of  wills,  and  to  provide  conclusive 
evidence  of  their  contents.  It  is  remedial 
in  its  nature.  It  relates  to  the  remedy,  and 
is  not  the  foundation  of  the  rights  of  those 
claiming  under  the  will.  "Whatever  belongs 
to  the  remedy  may  be  altered  according  to 
the  will  of  the  state."  Cooley,  Const.  Lim. 
pp.  406,  409,  515. 

The  testatrix,  Mrs.  Patterson,  had  exer- 
cised her  testamentary  power  by  a  duly  exe- 
cuted will,  which  would  take  effect  upon  her 
death,  but  which  could  not  be  admitted  in 
evidence  against  the  heirs  until  after  it  was 
probated.     In  her  lifetime,  but  without  her 
knowledge,  it  was  destroyed  in  a  public  ca- 
lamity.    Because  of  its  destruction  in  her 
lifetime  the  probate  court,  under  the  law  as 
it  existed  at  her  death,  could  not  allow  it 
to  be  probated,  because  there  could  be  no 
legal  proof  of  it.     After  her  death  the  leg- 
islature removed  this  impediment  by  mak- 
ing wills   destroyed   in   a   public   calamity 
provable.     The  heirs  had  no  vested  right  to 
have  this  law  forbidding  the  probate  of  such 
wills  continued  in  force.    Their  right  to  the 
estate  of  the  ancestor  was  given  by  statute, 
and  it  was  contingent  upon  the  fact  of  there 
being  no  will  in  existence  which  could  be 
proved.     If  a  will  had  been  duly  executed, 
and  had  not  been  destroyed,  but  was  filed 
for  probate,  and  could  not  be  probated  be- 
cause of  lack  of  proof  of  its  execution,  the 
heirs  would  take  the  estate,  and  it  would  be 
deemed  to  vest  in  them  at  the  death  of  the 
testatrix,  although  the  right  thereto  could 
not  be  positively  known  until  it  was  demon- 
strated by  the  failure  of  proof  upon  the  trial 
of  the  petition  for  probate.    The  statute  pro- 
vides what  evidence  may  be  taken  in  proof 
of  a  will  upon  such  a  proceeding.    Can  there 
be  a  doubt  that  if  a  law  were  passed  after 
the  death  of  a  testator,  allowing  evidence  of 
execution   previously  forbidden  as  hearsay, 
such  proof  could  not  be  accepted,  and  the 
will  established,  although  but  for  that  evi- 
dence the  will  would  be  defeated  and  the  es- 
tate would  go  to  the  heirs?    Or,  in  the  case 
of  a  lost  will,  would  it  be  questioned  that  a 
law  making  one  witness  sufficient  would  not 
apply  to  wills  of  persons  who  had  died  prior 
to  the  passage  of  such  law?    The  legislature 
has  full  power  to  alter  the  rules  of  evidence 
and  the  degree  of  proof,  and  make  such  rules 
applicable  to  pending  cases.     Cooley,  Const. 
Lim.  p.  409.     It  was  competent,  therefore, 
for  the  legislature  to  dispense  with  the  re- 
quirement that  proof  should  be  made  that 
the  will  was  in  existence  at  the  death  of  the 
testatrix. 

It  is  a  mistake  to  characterize  the  amend- 
ment of  §  1339  as  a  retrospective  law.  It 
relates  wholly  to  what  shall  be  done  upon 
the  trial  of  the  application  for  probate,  the 
proof  that  must  be  furnished,  and  the  facts 
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which  must  be  established.  It  applies  only 
to  trials  which  take  place  after  its  enact- 
ment. It  can  have  no  effect  whatever  upon 
previous  trials  or  judgments.  It  is  prospec- 
tive only  in  its  nature.  It  is  remedial  in  its 
nature,  and  is  designed  to  preserve  the  tes- 
tamentary right.  The  public  calamity  re- 
ferred to  in  the  amendment  is  doubtless  the 
great  fire  of  San  Francisco,  in  which  this 
will  was  burned,  a  calamity  which  has 
caused  much  legislation  intended  to  alleviate 
its  effect  and  preserve  rights  that  would 
otherwise  be  lost  for  want  of  evidence. 
Such  laws  should  be  given  a  liberal  con- 
struction to  promote  the  purposes  for  which 
they  are  designed.  We  are  of  the  opinion 
that  §  1339  should  apply  to  all  cases  subse- 
quently tried,  regardless  of  the  time  of  the 
testator's  death. 

The  order  denying  probate  of  the  will  is 
reversed. 

We  concur:    Angellotti,  J.;   Sloss,  J. 

Petition    for    rehearing    denied    July    14, 
1909. 
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G.  STAGE 

V. 

ROBERT  MACKIE,   Appt. 
[(82  Conn.  398,  74  Atl.  759.) 

Quo  warranto  —  invalid  office. 

1.  Quo  warranto  will  not  lie  to  test  the 
right  of  a  claimant  to  an  office  which  has  no 
legal  existence. 

Af  iinicipal  corporation  — >  power  —  build- 
ing: inspector  —  deputy. 

2.  Charter  authority  to  a  municipality  to 
provide  for  the  appointment  of  a  building  in- 

~  .     I  .. , 

Note,  —  Int plied  power  of  municipal 
corporation  to  create  the  office  of  dep^ 
uty  or  assistant  to  an  incumbent  of  an 
office  which  is  expressly  autliorized. 

The  general  rule  derived  from  the  cases 
is  that  a  municipality  cannot,  in  the  ab- 
sence of  legislative  authority,  create  a  new 
office  as  distinguished  from  a  mere  employ- 
ment. This  distinction  is  well  brought  out 
in  the  case  of  Lowry  v.  Lexington,  113  Kv. 
763,  68  S.  W.  1109,  where  part  of  the  char- 
ter of  the  city  abolished  all  city  offices 
theretofore  created  not  expressly  provided 
for  in  the  charter,  but  provided  that  *'the 
general  council  shall  have  power  by  ordi- 
nance to  recreate  such  of  said  offices,  and 
prescribe  the  terms  and  duties  thereof,  as 
may  be  needed  to  effect  the  corporate  pur- 
poses," it  was  held  that  the  city  waa  limit- 
ed in  the  creation  of  offices  to  such  as  had 
theretofore  been  in  existence,  but  that  it 
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spector  does  not  empower  it  to  provide  for  a 
deputy  inspector. 

Same —>  implied  authority. 

3.  The  office  of  deputy  building  inspector 
to  which  is  attached  important  powers  and 
functions  of  government  belonging  to  the 
sovereignty  cannot  be  created  by  a  munici- 
pal corporation  without  special  legislative 
authority. 

Same  —  anthority  to  appoint  employees 
—  officers. 

4.  Charter  authority  to  a  municipality  to 
provide  for  the  appointment  or  election  of 
employees  does  not  confer  authority  to  cre- 
ate public  officers  and  provide  for  the  choice 
of  incumbents. 

(December  17,  1909.) 

APPEAL  by  respondent  from  a  judgment 
of  the  Superior  Court  for  New  Haven 
County  ousting  him  from  the  office  of  depu- 
ty building  inspector  for  the  city  of  Water- 
bury  and  affirming  the  right  of  relator 
thereto.    Reversed. 


Statement  by  Prentice,  J.: 

The  charter  of  the  city  of  Waterbury  pro- 
vided that  its  board  of  aldermen  might,  in  a 
manner  prescribed,  make  ordinances  "to  pro- 
vide for  the  appointment  of  a  building  in- 
spector and  to  prescribe  his  duties."  It  al- 
so conferred  upon  the  board  the  power  "to 
provide  for  the  appointment  or  election  of 
such  employees  as  are  not  otherwise  pro- 
vided for,  and  as  may  be  required  for  the 
proper  transaction  of  the  business  of  the 
city,  and  to  prescribe  their  duties  and  com- 
pensation." Having  this  authority,  the 
board  adopted  an  ordinance  creating  the 
office  of  building  inspector,  and  defining  the 
powers  and  duties  of  its  incumbent.  It  was 
also  provided  that  there  should  be  a  deputy 
building  inspector,  that  he  should  act  in 
place  of  the  building  inspector  and  exercise 
all  of  his  powers  during  the  latter's  absence 
or  disability,  and  in  the  event  of  the  latter's 
death  perform  all  of  his  duties  until  an 
appointment    should   be    made    to    fill    the 


was  not  thus  limited  in  the  selection  of 
mere  clerks  and  employees  who  had  no  gov- 
ernmental or  official  functions  to  perform; 
and  under  this  rule  the  court  found  that 
the  assistant  treasurer,  assistant  jailer,  as- 
sistant engineer,  and  license  inspector  are 
municipal  officers,  while  the  ambulance  driv- 
er, patrol-wagon  driver,  assistant  clerk, 
mayor's  clerk,  and  stenographer  to  the 
clerk's  office,  are  not  such  officers.  It  was 
further  held,  however,  that  the  power  to 
create  the  office  of  deputy  clerk  was  con- 
ferred by  a  provision  in  the  charter  that 
it  should  be  the  duty  of  the  city  clerk, 
in  person  or  by  deputy,  to  attend  all  meet- 
ings of  the  general  council. 

In  O'Connor  v.  Walsh,  83  App.  Div.  179, 
82  N.  Y.  Supp.  499,  it  was  held  that  a 
common  council  had  no  power,  in  the  ab- 
sence of  charter  provision  permitting  them 
to  do  so,  to  authorize  the  mayor  to  employ 
and  discharge  at  his  pleasure  a  person  to 
act  as  page  of  the  common  council  and  as- 
sistant in  the  office  of  the  mayor  and  city 
clerk,  his  duties  being  to  attend  the  meet- 
ings of  the  Common  Council  and  of  various 
committees,  and  to  receive  and  deliver  the 
resolutions  of  the  members  of  the  council, 
write  up  the  minutes,  and  get  and  hand 
papers  out,  and  get  papers  ready  to  be  act- 
ed upon,  and  arrange  them  as  general  or- 
ders. The  court  said  that  the  common  coun- 
cil of  the  municipality  is  without  power  to 
create  offices  and  pay  out  the  city's  money 
to  their  incumbents  without  express  char- 
ter authorization. 

In  Huron  v.  Campbell,  3  S.  D.  309,  53  N. 
W.  182,  where  the  city  charter  provided 
that  the  city  attorney  should  receive  sucli 
compensation  as  the  city  council  by  ordi- 
nance or  the  order  of  appointment  should 
allow,  it  was  held  not  to  be  a  valid  dis- 
charge of  its  duty  for  the  council  to  au- 
thorize the  citv  attorney  to  appoint  ns  many 
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assistants   as  the  mayor  might  deem  nec- 
essary. 

In  Atty.  Gen.  v.  Tillinghast,  203  Mas& 
539,  89  N.  E.  3058,  the  court,  after  find- 
ing that  the  position  in  question  of  assist- 
ant auditor  is  an  office  as  distinguished 
from  a  mere  employment,  held  that  its  cre- 
ation was  authorized  by  a  charter  provi- 
sion that  the  council  should  appoint  or 
elect  all  subordinate  officers  not  herein 
otherwise  directed,  and  define  their  duties 
and  compensations,  where  these  are  not  de- 
fined and  fixed  by  law.  The  court  said: 
"No  doubt  every  office  must  be  created  by 
the  authority  of  the  commonwealth,  either 
directly  expressed  in  its  Constitution  or  leg- 
islation or  delegated  to  some  subordinate 
body  like  a  city  council ;  but  we  are  of  opin- 
ion that  here  there  has  been  such  a  dele- 
gation. Nor  can  we  infer  the  absence  of 
this  delegation  from  the  fact  that  the  leg- 
islature deemed  it  wise  to  give  express  au- 
thority to  cities  to  appoint  assistant  city 
clerks." 

In  the  recent  case  of  State  ex  rel.  Skrain- 
ka  Constr.  Co.  v.  Reber  (Mo.)  126  S.  W. 
397,  it  was  held  that  an  ordinance  author- 
izing the  president  of  the  board  of  public 
improvements  to  designate  an  assistant, 
clerk,  or  other  subordinate  to  execute  vouch- 
ers, requisiticyis,  and  special  tax  bills  for 
such  presicjent,  and  providing  for  the  deposit 
of  such  designation  and  a  copy  of  the  signa- 
ture of'such  assistant,  clerk,  or  subordinate 
wiBh  the  register,  was  valid,  and  the  ap- 
pointee thereunder  was  not  a  city  officer, 
but  a  mere  clerk  or  assistant  to  the  officer 
appointing  him. 

In  Henniper  v.  Memphis,  120  Tenn.  555, 
111  S.  W.  1115,  where  the  office  of  register 
was  authorized  by  charter,  it  was  held  that 
the  creation  by  ordinance  of  the  office  of  pay- 
master was  valid  because  such  officer  was 
really  merely  an  assistant  register. 
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vacancy,  that  he  should  be  biennially  ap- 
pointed by  the  board  in  the  month  of  Jan- 
uary of  the  even -numbered  years,  and  that 
he  should  hold  ofRce  for  two  years  from  the 
first  Monday  of  February  next  following  his 
appointment,  and  until  his  successor  was 
duly  appointed  and  qualified. 

Under  this  ordinance  one  Smith  was  ap- 
pointed for  the  term  of  two  years  from  the 
first  Monday  of  February,  1904.  In  April, 
1905,  the  general  assembly  passed  a  special 
act  (14  Sp.  Laws,  p.  619),  which  provided 
that  the  building  inspector  and  assistant 
building  inspector  of  the  city  of  Waterbury 
then  in  office  should  hold  their  respective 
offices  during  good  behavior  subject  to  u 
power  of  removal  in  a  manner  prescribed. 
Smith  died  March  5,  1906,  and  the  board  in 
June  elected  the  relator  deputy  building 
inspector  to  fill  Smith's  unocpired  term. 
The  relator  thereupon  qualified  and  entered 
upon  the  duties  of  the  position.  January 
20,  1908,  the  board  proceeded  to  the  election 
of  a  deputy  building  inspector  for  the  term 
of  two  years  from  the  first  Monday  of  Feb- 
ruary next  following.  The  votes  of  the 
entire  board  were  cast  for  the  respondent, 
who  was  a  member  of  the  board,  present, 
and  voting  for  himself,  and  he  was  declared 
appointed.  The  respondent  thereupon  quali- 
fied, and  entered  upon  the  duties  assigned 
to  said  position,  which  he  has  since  con- 
tinued to  perform  to  the  exclusion  of  the 
relator.  The  board  of  aldermen  took  no 
action  declaring  said  position  vacant,  or 
creating  a  vacancy  therein,  except  said  ap- 
pointment of  the  respondent.  The  relator 
made  ineffectual  demand  of  the  respondent 
for  the  office,  which  is  one  of  profit.  The 
relator  claims  the  office,  contending  that  his 
appointment  thereto  was  one  at  the  will  of 
the  board  of  aldermen,  and  that  the  board 
has  taken  no  lawful  action  terminating  his 
term.  He  contends  that  the  attempted  ap- 
pointment of  the  respondent  as  his  successor 
cannot  have  the  effect  of  either  terminating 
his  term  or  of  entitling  the  respondent  to 
succeed  him,  since  the  respondent  was  a 
member  of  the  board  of  aldermen  and  voted 
for  himself,  and  for  the  further  reason  that 
his  duties  as  inspector  of  buildings  would 
be  incompatible  with  his  duties  as  an  alder- 
man. 

Mr.  Francis  P.  Guilfoile,  for  appellant: 
The  powers  expressly  granted  to  a  mu- 
nicipal corporation  carry  with  them  such 
other  powers  as  are  necessarily  implied  in, 
or  incident  to,  such  grants,  and  it  also  pos- 
sesses all  powers  which  are  indispensable 
to  the  attainment  and  maintenance  of  its 
declared  objects  and  purposes. 

Crofut  V.  Danbury,  65  Conn.  300,  32  Atl. 
365;  Pratt  v.  Litchfield,  62  Conn.  118,  25 
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Atl.  461;  Central  R.  &  Electric  Co's.  Appeal, 
67  Conn.  214,  35  Atl.  32;  Goodwin  v.  East 
Hartford,  70  Conn.  40,  38  Atl.  876. 

An  information  in  the  nature  of  quo  war- 
ranto will  not  lie  to  try  the  right  to  an 
office  that  is  not  a  legally  authorized  public 
office. 

32  Cyc.  Law  &  Proc.  p.  1422;  State  ex 
rel.  Woodford  v.  North,  42  Conn.  87. 

Quo  warranto  is  a  means  to  oust  an  ille- 
gal incumbent  from  an  office,  not  to  induct 
a  legal  one  into  it. 

State  ex  rel.  Oakey  v.  Fowler,  66  Conn. 
294,  32  Atl.  162,  33  Atl.  1005. 

Mr.  James  M.  Lynch  for  appellee. 

Prentice,  J.,  delivered  the  opinion  of  the 
court : 

Quo  warranto  proceedings  lie  to  prevent 
the  usurpation  of  a  public  office  or  franchise. 
These  were  begun  to  try  the  title  to  a  posi- 
tion attempted  to  be  created  by  an  ordi- 
nance of  the  city  of  Waterbury,  and  at- 
tempted to  be  filled  by  the  board  of  alder- 
men of  the  city.  They  must  fail  for  the 
reason  that  there  is  no  such  office.  To  jus- 
tify a  resort  to  the  extraordinary  remedy 
here  invoked,  there  must  be  an  office  legally 
authorized  and  constituted.  State  ex  rel. 
Woodford  v.  North,  42  Conn.  79,  86;  Com. 
V.  Dearborn,  15  Mass.  125;  High,  Extr. 
I^gal  Rem.  §  625.  The  position  in  question 
is  one  to  which  the  ordinance  creating  it 
attempted  to  attach  important  powers  and 
functions  of  government  belonging  to  the 
sovereignty,  and  therefore  was  a  "public  of- 
fice," as  distinguished  from  a  mere  employ- 
ment or  agency  resting  on  contract,  and  to 
which  such  powers  and  functions  are  not 
attached.  Perkins  v.  New  Haven,  53  Cbnn. 
214,  215,  1  Atl.  825;  Seymour  v.  Over -River 
School  Dist.  53  Conn.  502,  509,  3  Atl.  552; 
State  ex  rel.  Ry lands  v.  Pinkerman,  63  Conn. 
176,  182,  22  L.R.A.  653,  28  Atl.  110.  "A 
public  office  is  the  right,  authority,  and  duty 
created  and  conferred  by  law,  by  which 
.  .  .  an  individual  is  invested  with  some 
portion  of  the  sovereign  functions  of  the 
government  to  be  exercised  by  him  for  the 
benefit  of  the  public."  Mechem,  Pub.  Offi, 
§  1.  It  "implies  a  delegation  of  a  portion 
of  the  sovereign  power  to  and  possession  of 
it  by  the  person  filling  the  office."  Opinion 
of  Justices,  3  Me.  481,  482;  Patton  v.  Board 
of  Health,  127  Cal.  388,  394,  78  Am.  St.  Rep. 
66,  59  Pac.  702 ;  United  States  ▼.  Hartwell, 
6  Wall.  385,  393,  18  L.  ed.  830,  832.  It  is 
a  trust  conferred  by  public  authority  for 
a  public  purpose,  and  involving  the  exercise 
of  the  powers  and  duties  of  some  portion  of 
the  sovereign  power.  Clark  v.  Easton,  146 
Mass.  43,  45,  14  N.  E.  795;  Atty.  Gen.  v. 
Drohan,  169  Mass.  534,  535,  61  Am.  St.  Rep. 
301,  48  'N.  E.  279;  People  ex  rel.  Akin  v. 
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Kipley,  171  III.  44,  71,  41  L.R.A.  775,  49 
N.  £.  229.  Such  being  the  nature  of  a  pub- 
lic office,  it  is  apparent  that  its  source  must 
in  this  country  be  found  in  the  sovereign 
authority  speaking  through  Constitution  or 
statute.  The  creations  of  the  sovereign 
power  cannot,  in  the  absence  of  a  delegated 
authority,  create  one.  High,  Extr.  Legal 
Rem.  §  626;  State  v.  Spaulding,  102  Iowa, 
639,  G47,  72  N.  W.  288;  Patton  ▼.  Board  of 
Health,  127  Cal.  388,  393,  78  Am.  St.  Rep. 
66,  59  Pac.  702;  Miller  v.  Warner,  42  App. 
Div.  208,  209,  59  N.  Y.  Supp.  956;  Com.  v. 
8wasey,  133  Mass.  538,  539. 

The  bource  of  the  alleged  office  here  in 
controversy  is  a  city  ordinance.  The  state 
had  delegated  to  the  city  in  its  charter  the 
power  to  provide  for  the  appointment  of  a 
building  inspector,  and  to  prescribe  his  du- 
ties. 12  Sp.  Laws  1895,  p.  438,  §  21.  It 
had  not  delegated  the  power  to  provide  for 
the  appointment  of  a  deputy  building  in- 
spector, and  to  prescribe  his  duties.  The 
city  was  without  inherent  power  to  create 
such  a  public  position  and  to  endow  it  with 
the  jurisdiction  and  authority  attempted  to 
be  conferred.  No  such  power  was  impliedly 
granted  by  the  charter  provision  referred  to. 
The  right  to  create  one  office  does  not  imply 
the  right  to  create  two.  The  right  to  pro- 
vide for  the  appointment  of  an  officer  does 
not  involve  or  imply  the  right  to  provide 
for  substitutes  and  alternates  ad  libitum. 
The  right  to  prescribe  the  power  and  duties 
of  a  designated  official,  and  to  endow  him 
with  tliat  power,  does  not  carry  with  it  the 
right  to  endow  several  persons  in  the  alter- 
native with  that  power. 

The  charter  provision  giving  the  board 
power  to  provide  for  the  appointment  or 
election  of  employees,  and  to  prescribe  their 
duties  and  compensation,  was  also  inade- 
quate as  a  conferment  of  authority  to  create 
public  offices,  to  provide  for  tlie  choice  of 
incumbents,  and  to  endow  those  incumbents 
with  portions  of  the  sovereign  power  at 
pleasure.  This  provision  was  limited  in  its 
application  to  employees,  and  its  language 
was  chosen  to  clearly  indicate  that  fact. 
It  is  scarcely  conceivable  that  the  state 
■should  have  delegated  to  one  of  its  crea- 
tions its  sovereign  power  in  any  such  whole- 
sale way  as  to  enable  the  latter  to  create 
such  offices  as  it  pleased,  and  attach  to  them 
the  exercise  of  such  portions  of  the  sover- 
eign power  as  it  pleased,  and  thus  surrender 
to  its  creature  its  power  of  direction  and 
dictation,  and  the  charter  provision  referred 
to  was  too  carefully  guarded  in  its  language 
to  give  countenance  to  such  a  contention. 

It  might  possibly  be  a  wise  precaution  to 
provide  for  the  contingency  of  the  death,  ab- 
sence, or  disability  of  the  single  official  for 
which  the  sovereign  authority  has  provided; 
26  L.R.A.(N.S.) 


but  that  is  a  matter  for  which  that  author- 
ity is  alone  qualified  to  deal.  It  has  not 
done  so  save  as  the  special  act  of  1905  con- 
cerned the  matter.  Whatever  may  have 
been  the  effect  of  that  act  during  the  life- 
time of  the  then  incumbent,  it  could  not 
have  amounted  to  a  ratification  of  the  city 
ordinance,  as  permanent  legislation,  creating 
the  office  of  deputy  or  assistant  building 
inspector,  and  defining  the  powers  and  du- 
ties attached  to  it. 

There  is  error,  the  judgment  is  set  aside, 
and  the  cause  remanded  for  the  rendition  of 
a  judgment  dismissing  the  information. 

The  other  Judges  concur. 


NEW  YORK  COURT  OP  APPEAIiS. 

JAMES  S.  SIMMONS,  Respt., 

V. 

FRANCIS   I.   CRISFIELD,   Appt. 
(197  N.  y.  365,  90  N.  E.  956.) 

Executor  —  sale  of  realty  —  restrictive 
covenants  —  validity. 

An  executor  having  a  naked  power  to  sell 
city  lots  has  implied  authority  to  insert 
restrictive  covenants  in  the  deeds  with  re- 
spect to  the  building  line  of  the  houses  to  be 
erected  thereon,  which  will  bind  the  estate 
in  favor  of  purchasers  of  the  first  lots,  and 
may  be  enforced  by  them  against  later  pur- 
chasers. 

(January  25,  1910.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  reversing 
a  judgment  of  a  Special  Term  for  Monroe 
County  sustaining  a  demurrer  to  the  com- 
plaint in  an  action  brought  to  restrain  the 
erection  of  a  building  on  a  certain  lot  in 
alleged  violation  of  the  owner's  deed  there- 
of.   Affirmed. 

The  appellate  division  of  the  supreme 
court  certified  the  following  question:  ''Does 
the  complaint  of  the  plaintiff  herein  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion ?" 

Further  facts  appear  in  the  opinion. 

Messrs.  McGuire  &  Wood,  for  appellant: 

The  executor  had  no  power  to  encumber 
the   estate   by  restrictive   agreement. 

Craig  V.  Wells,  11  N.  Y.  315;  Columbia 
College  V.  Thacher,  87  N.  Y.  311,  41  Am. 

Note.  —  A  search  reveals  no  other  report- 
ed cases  which  have  passed  upon  the  right 
of  an  executor  with  a  naked  power  of  sale 
to  bind  the  remaining  part  of  a  tract  of 
land  belonging  to  the  estate  by  a  restrictive 
covenant  in  his  deed  to  a  part  thereof. 
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Rep.  365;  Gerard,  Titles  to  Real  Estate,  3d 
ed.  chap.  20,  title  VI.;  Jackson  ex  dem. 
Clowes  V.  Vanderheyden,  17  Johns.  167,  8 
Am.  Dec.  378;  Martin  v.  Dwelly,  6  Wend. 
9,  21  Am.  Dec.  245;  Hetzel  v.  Barber,  69 
N.  Y.  13;  Ramsey  v.  Wandell,  32  Hun,  482; 
Benjamin,  Sales,  §  962;  Austin  v.  Munro, 
47  N.  Y.  360;  O'Brien  v.  Jackson,  167  N.  Y. 
31,  60  N.  E.  238;  Ferrin  v.  Myrick,  41  N.  Y. 
315;  Wetmore  v.  Porter,  92  N.  Y.  76;  Peo- 
ple ex  rel.  Nash  v.  Faulkner,  107  N.  Y. 
477,  14  N.  E.  415;  Re  Hosford,  27  App.  Div. 
427,  50  N.  Y.  Supp.  550. 

Mr.  DeWitt  V.  D.  Reiley  also  for  appel- 
lant. 

Mr.  William  O.  Campbell,  for  respond- 
ent: 

An  executor  under  a  naked  power  of  sale 
has  the  right  to  create  incidental  rights  or 
easements  in  the  lands  conveyed  by  him 
imder  such  power. 

Re  Sixty-seventh  Street,  60  How.  Pr.  265 ; 
Earle  v.  New  Brunswick,  38  N.  J.  L.  47; 
Rosenkrans  v.  Snover,  19  N.  J.  Eq.  420,  97 
Am.  Dec.  668;  Valentine  v.  Schreiber,  3  App. 
Div.  235,  38  N.  Y.  Supp.  417;  Schultz  v. 
Griffin,  121  N.  Y.  294,  18  Am.  St.  Rep.  825, 
24  N.  E.  480;  Le  Roy  v.  Beard,  8  How.  451, 
12  L.  ed.  1151;  Peters  v.  Famsworth,  15  Vt. 
155,  40  Am.  Dec.  671;  Vanada  v.  Hopkins,  1 
J.  J.  Marsh.  293,  19  Am.  Dec.  92;  Taggart 
V.  Stanbery,  2  McLean,  543,  Fed.  Cas.  No. 
13,724;  Rawle,  Covenants,  20,  note. 

Gullen,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  1897  Julia  Hurd  died  seised  of  two 
lots  of  land  in  the  city  of  Rochester,  and  by 
her  will  she  authorized  her  executor  to  sell 
and  convey  her  real  estate.  Her  executor 
sold  and  conveyed  one  of  these  lots  to  the 
plaintiff  by  a  deed  which  contained  a  cove- 
nant on  the  part  of  the  grantee,  his  heirs 
and  assigns,  that  the  front  wall  of  any 
building  erected  on  the  premises  conveyed 
should  stand  back  at  least  20  feet  from 
the  line  of  the  street  on  which  the  lot 
fronted,  and  also  a  similar  covenant  on  the 
part  of  the  grantor  that  the  front  wall 
of  any  building  erected  on  the  adjoining  lot 
should  also  stand  back  that  distance  from 
the  street.  Subsequently  the  executor  sold 
to  the  defendant  the  adjoining  lot  by  a  deed 
which  contained  no  covenants.  Thereafter 
the  defendant  sought  to  erect  a  building 
on  the  line  of  the  street,  and  this  action 
was  brought  to  restrain  such  erection. 

The  question  in  the  case  is  the  validity  of 
the  covenant  on  the  part  of  the  executor 
restricting  the  use  of  the  lot  last  sold.  The 
executor  had  merely  a  naked  power  of  sale, 
and  it  is  contended  by  the  appellant  that 
he  had  no  power  to  create  any  obligation 
binding  upon  the  estate  which  he  repre- 
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sented.  It  is  undoubtedly  true  that  an 
executor  or  administrator  cannot,  by  execu- 
tory contract,  impose  a  new  liability  on  the 
estate  which  he  represents.  Ferrin  v.  My- 
rick, 41  N.  Y.  315;  Austin  v.  Munro,  47 
N.  Y.  360;  O'Brien  v.  Jackson,  167  N.  Y. 
31,  60  N.  E.  238.  Therefore  no  action  for 
damages  could  be  maintained  against  the 
estate  for  a  violation  of  this  covenant.  The 
covenant,  however,  was  something  more 
than  a  mere  executory  contract.  If  valid, 
it  operated  as  a  conveyance  of  an  easement, 
for  an  easement  may  be  created  by  cove- 
nant as  well  as  by  express  grant.  Washb. 
Easements  &  Servitudes,  27*;  Van  Rensse- 
laer V.  Albany  &  W.  S.  R.  Co.  62  N.  Y.  65; 
Gibert  v.  Peteler,  38  Barb.  488,  514.  While 
there  is  no  decision  of  this  court  on  the 
question,  it  has  been  held  by  the  supreme 
court  and  in  other  jurisdictions  that  execu- 
tors with  a  naked  power  of  sale,  or  com- 
missioners of  partition,  may,  in  the  sale  of 
lands,  create  easements  of  way.  Valentine 
V.  Schreiber,  3  App.  Div.  235,  38  N.  Y.  Supp. 
417;  Re  Sixty-seventh  Street,  60  How.  264, 
272;  Earle  v.  New  Brunswick,  38  N.  J.  L. 
47.  It  is  the  common  practice  on  partition 
sales  or  sales  by  executors  of  large  tracts 
of  land  in  the  outskirts  of  a  city  where 
streets,  although  laid  out  <mi  a  map,  have 
not  been  formally  opened  or  any  rights 
acquired  therein  by  the  public,  to  sell  lots 
bounded  by  such  streets,  thus  granting  an 
easement  of  way  over  the  streets  to  the 
purchasers  of  the  lots.  In  no  other  way 
could  advantageous  sales  be  made.  Indeed, 
the  right  of  an  executor  to  grant  such 
easements  is  not  seriously  controverted  by 
the  learned  counsel  for  the  appellant.  As 
said  by  Judge  Daniels  in  Re  Sixty-seventh 
Street,  supra,  they  are  incidental  to  the 
power  conferred  on  the  executor  to  sell  the 
land.  The  power  to  grant  an  easement  in 
connection  with  the  sale  of  part  of  the  land 
is  not  to  be  confined  to  easements  of  way. 
If  the  property  consisted  of  a  row  of  build- 
ings, the  side  \yalls  of  which  were  party 
walls,  it  would  be  impracticable  to  sell  a 
single  lot  with  the  building  thereon  for  any 
reasonable  price,  unless  on  the  sale  was  con- 
veyed the  easement  of  support  of  such 
parts  of  the  party  walls  as  stood  on  the 
other  lots.  That  would  be  true  also  in  a 
case  where  several  houses  had  but  a  single 
means  of  drainage.  Examples  might  be 
multiplied.  We  think  in  all  these  cases 
the  question  is  whether,  under  the  circum- 
stances, the  easement  is  such  as  might  nat- 
urally be  presumed  to  have  been  requisite 
or  beneficial  for  an  advantageous  sale.  The 
easement  granted  in  this  case,  while  it 
cannot  be  said  to  be  common,  is  by  no 
means  exceptional  in  the  case  of  urban 
property,  especially  in  the  residential  por- 
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tions.  Many  large  tracts  in  the  city  of  New 
York  are  subject  to  restrictions  of  a  charac- 
ter similar  to  that  found  in  this  case.  So 
the  restriction  cannot  on  its  face  be  said  to 
De  unreasonable.  In  Rosenkrans  v.  Snover, 
19  N.  J.  £q.  420,  97  Am.  Dec.  668,  an  ease- 
ment similar  in  character  to  that  found  in 
this  case,  though  entirely  different  in  its  de- 
tails,— to  wit,  an  easement  of  light,  air,  and 
prospect,  conveyed  by  commissioners  on  a 
partition  sale, — was  upheld.  The  chan- 
cellor said:  "There  can  be  no  doubt  but 
that  commissioners  like  these  have  the  pow- 
er, if  it  will,  in  their  judgment,  be  a  bene- 
fit to  the  sale  of  property,  to  annex  to  one 
part  an  easement  in  another  part  of  the 
property  to  be  sold,  and  to  sell  and  convey 
such  other  pnrt  subject  to  the  servitude  of 
such  easement."  We  think,  therefore,  it 
was  presumptively  within  the  power  of  the 
executor  to  convey,  as  appurtenant  to  the 
lot  first  sold,  an  easement  of  light,  air,  and 
prospect  over  the  remaining  lot. 

The  order  appealed  from  should  be  af- 
firmed, with  costs,  and  the  question  certified 
answered  in  the  affirmative. 

Edward  T.  Bartlett,  Vann,  Werner, 
'Willard  Bartlett,  Hlscock,  and  Chase, 
J  J.,  concur. 
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MAX  STERN,  Appt., 

V. 

CITY  OF  FARGO  et  al.,  Respts. 
t(—  N.  D.  — ,  122  N.  W.  403.) 

Blanicipal  corporation  ~  powers. 

1.  Cities  have  only  the  following  powers: 

(a)  Those  granted  in  express  words. 

(b)  Those  necessarily  implied  or  incident 
to  the  powers  expressly  granted. 

(c)  Those  essential  to  the  declared  ob- 
jects and  purposes  of  the  corporation, — ^not 
eimply  convenient,  but  indispensable. 

Same  —  construction. 

2.  Doubtful  claims  of  power,  or  doubt  or 
ambiguity  in  the  terms  used  by  the  legisla- 
ture, are  resolved  against  the  corporation. 

Same  —  Issuance  of  bonds. 

3.  The  Constitution  and  statutes  provid- 
ing for  the  issuance  of  municipal  bonds  are 
more  strictly  construed  in  actions  to  prevent 
their  issuance  than  in  actions  to  prevent 
their  payment  after  they  have  been  issued 
and  negotiated. 

Municipal  election  —  Issuance  of  bonds 
—  notice. 

4.  Section  2678,  Rev.  Codes  1905,  in  enu- 
merating the  powers  of  cities,  among  other 

Headnotes  by  Spaldino,  J. 
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things  provides  how  and  for  what  purpose 
bonds  may  be  issued,  and  requires  that  the 
question  of  issuing  bonds  for  the  construc- 
tion or  purchase  of  waterworks  shall  be  sub- 
mitted to  a  vote  of  the  electors  of  the  city,  at 
an  election,  after  twenty  days'  notice  stat- 
ing, among  other  things,  the  purpose  for 
which  the  bonds  are  to  be  issued,  and  the 
amount  thereof. 

Held,  that  a  resolution  of  a  city  council, 
providing  for  the  issuance  of  $100,000  iu 
bonds,  or  such  pait  thereof  as  may  be  re- 
quired, and  a  notice  of  an  election  to  sub- 
mit such  issuance  to  the  voters,  in  the  same 
language  as  the  resolution,  did  not  state  the 
amount  of  bonds  to  be  voted  upon,  and  that 
without  such  statement  the  question  of  the 
issuance  of  bonds  is  not  fairly  presented  to 
the  electors,  who  are  entitled  to  know 
definitely  what  is  proposed  in  the  way  of 
increasing  the  indebtedness  of  the  city. 

Same  —  city  auditor  —  duties.  ' 

5.  The  duties  of  the  auditor  in  issuing  the 
notice  of  such  an  election  are  purely  min- 
isterial, and  such  notice  must  follow  the 
terms  and  conditions  of  the  resolution  au- 
thorizing the  election. 

Municipal  corporation  —  Issuance  of 
bonds  — powers  of  voters  —  delega- 
tion. 

6.  The  power  to  authorize  the  issuance  of 
bonds'  is  vested  in  the  voters,  and  they 
cannot  delegate  such  power  to  the  city  coun- 
cil. 

Municipal  election  —  issuance  of  bonds 
—  object  of  notice. 

7.  The  object  of  the  notice  of  election, 
and  the  requirement  that  the  amount  of  the 
bonds  be  stated,  is  to  give  the  voters  and 
taxpayers  such  information  as  will  enable 

Note.  —  What  objects  or  purposes  may 
he  conihiueil  in  a  shtgle  question  sub' 
niitted  to  the  voters  of  a  fnunicipali' 

Validity  of  statute  or  ordinance  authoriz- 
ing a  levving  of  taxes,  incurring  of  indebted* 
nesB,  or  the  appropriation  of  money,  for  two 
or  more  purposes,  see  note  to  Knox- 
ville  v.  Gass,  14  L.R.A.(N.S.)  610. 

This  note  is  limited  strictly  to  those  cases 
discussing  the  question  whether,  and  under 
what  circumstances,  several  purposes  or  ob- 
jects may  be  submitted  to  the  votes  of  a 
municipal  corporation  as  a  single  question, 
so  as  to  have  one  expression  of  the  voters 
answer  for  all.  The  question,  therefore, 
whether  two  or  more  propositions  for  taxa- 
tion or  for  the  issuing  of  bonds  may  be 
voted  upon  at  one  election,  or  may  be  stated 
upon  one  ballot,  but  which  gives  the  voter 
the  privilege  of  answering  each  and  every 
proposition  separately,  is  not  included. 
Those  cases  are  also  excluded  passing  on  the 
question  when  and  under  what  circum- 
stances more  than  one  ballot  box  must  be 
used. 

An  examination  of  the  cases  will  warrant 
the  statement  that  the  real  question  in  is- 
sue in  this  note  is  not  so  much  whether  two 
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them  to  consider,  weigh,  and  discuss  the 
merits  of  the  proposition,  and  to  avail  them- 
selves of  the  opportunity  so  given  to  acquire 
information  as  to  the  necessity  of  the  pro- 
posed expenditure  and  the  amount  of  tlie 
indebtedness  necessary  to  incur  to  enable  the 
city  council  to  carry  out  its  plans.  When 
the  notice  fails  to  state  the  amount  of  in- 
debtedness proposed  to  be  incurred  by  the 
issuance  of  bonds,  opportunity  is  not  af- 
forded the  voters  to  inform  themselves  so  as 
to  be  able  to  vote  intelligently. 

3Iuiilclpal    corporation  —  iasnance    of 
bonds  —  validity  of  election. 

8.  An  election  for  the  issuance  of  bonds, 
under  the  provisions  of  §  183  of  the  Consti- 
tution and  §  2678,  Rev.  Codes  1905,  for  the 
construction  of  part  of  a  waterworks  system, 
on  a  notice  which  did  not  state  the  amount 
of  the  bonds  to  be  issued,  is  invalid,  and 
the  council  is  not  authorised  thereby  to  is- 
sue bonds  voted. 

Municipal  election  —  issuance  of  bonds 
—  essentials  of  notice. 

9.  A  resolution  of  a  city  council,  provid- 
ing for  an  election,  and  a  notice  of  such  an 
election,   under    §    2678,   Rev.   Codes    1906, 


must  state  the  purpose  for  which  St  is  pro- 
posed to  issue  bonds. 

Same  —  double  qnestlon  —  rights  of 
Totcrs. 

10.  The  legislature,  by  the  provisions 
which  it  has  made  for  the  issuance  of  bonds 
by  cities,  has  not  provided  for  submitting 
the  question  of  their  issuance  to  the  voters 
in  such  a  manner  as  to  permit  only  a  vote 
for  or  against  the  issuance  of  bonds  for  two 
or  more  purposes  on  a  single  vote. 

Same  o  separate  propositions. 

11.  Under  our  system  of  elections,  every 
voter  is  entitled  to  the  opportunity  to  vote 
for  or  against  any  question  submitted,  sep- 
arately and  independently  from  his  vote 
for  or  against  any  other  proposition  sub- 
mitted. 

• 

Same  —  test. 

12.  The  test  whether  questions  submitted 
include  one  purpose  or  more  is  whether  the 
objects  for  which  bonds  are  to  be  issued 
have  a  natural  or  necessary  connection  with 
each  other;  and,  if  they  have  not,  two  pur- 
poses cannot  be  made  one  by  verbal  con- 
nection. 


or  more  separate  and  distinct  propositions 
may  be  combined  into  one,  and  submitted 
to  the  votes  of  the  electors  of  a  municipal 
corporation  as  a  single  question,  so^  as  to 
have  one  expression  of  the  voter  answer  all 
of  them,  but  rather  whether  or  not  the 
question  submitted  was  a  combination  of 
two  or  more  separate  and  distinct  proposi- 
tions; the  rule  being  seemingly  well  estab- 
lished that  two  or  more  propositions  if  sepa- 
rate and  distinct  cannot  be  combined  into 
one  and  submitted  as  a  single  question.  The 
reason  for  this  rule  is  set  out  sufficiently  in 
those  cases  from  which  Stkbn  v.  Fauqo  has 
so  freely  quoted. 

It  should  be  noted  In  connection  with  this 
note  that  many  cases  are  governed,  to  some 
extent  at  least,  by  the  intention  of  the  stat- 
ute authorizing  the  taxation  or  issuing  of 
bonds,  though  it  can  scarcely  be  said  that 
the  result  would  have  been  otherwise  inde- 
pendent of  the  aid  secured  from  such  stat- 
ute. 

Municipal  improvements. 

In  the  following  cases,  where  it  was  pro- 
posed to  devote  the  proceeds  of  bonds  or 
taxes  to  the  construction  of  two  or  more 
municipal  improvements  not  naturally  re- 
lated or  connected,  they  have  been  consid- 
ered separate  and  distinct  within  the  rule 
forbidding  the  submission  of  two  or  more 
propositions  to  the  voters  of  a  municipality 
as  a  single  question:  Denver  v.  Hayes,  28 
Colo.  110,  63  Pac.  311  (several  separate 
municipal  improvements  grouped  in  one 
proposition);  Rea  v.  LaFayette,  130  Ga. 
773,  61  S.  £.  707  (issuing  of  bonds  for  the 
purpose  of  establishing  and  maintaining  a 
system  of  waterworks,  a  system  of  electric 
lights,  and  for  public  school  purposes)  ; 
Gray  v.  Mount,  45  Iowa,  591  (submission  of 
question  whether  certain  funds  should  be 
de;'oted  to  erection  of  a  courthouse  and  a 
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county  high  school) ;  State  ex  rel.  Joplin  ▼. 
Wilder,  217  Mo.  261,  116  S.  W.  1087  (sub- 
mission of  the  proposition  for  the  construc- 
tion of  two  distinct  sewers) ;  North  Tona- 
wanda  v.  Western  Transp.  Co.  16  Abb.  Pr. 
N.  S.  297  (tax  for  building  engine  house 
and  for  building  a  council  cuamber  and  po- 
lice station ) ;  Ross  v.  Lipscomb,  83  S.  C. 
136,  65  S.  £.  451  (issuing  of  bonds  for  elec- 
tric lights  and  waterworks,  and  to  establish 
a  sewerage  system) ;  Johnson  v.  Roddey,  83 
S.  C.  402,  65  S.  £.  626  (waterworks  and 
sewerage  system)  ;  Chase  v.  Gilbert,  83  S.  C. 
546,  65  S.  £.  735  (enlarging  waterworks 
system  and  adding  a  system  of  sewerage). 

In  State  ex  rel  Bethany  v.  Allen,  186  Mo. 
673,  85  8.  W.  531,  it  was  held  that  the  sub- 
mission to  the  vote  of  the  people  of  the 
issuance  of  bonds  for  the  expenditure  of  a 
certain  amount  to  be  used  for  the  purpose 
of  purchasing  a  site  and  the  erection  and 
construction  of  a  public  building  thereon, 
or  the  purchase  of  a  site  and  building  to  be 
used  for  a  city  hall,  city  prison,  and  hose 
house,  and  for  furnishing  the  same,  and  the 
expenditure  of  a  certain  amount  to  be  used 
in  making  repairs  and  improvements  in 
waterworks  and  electric  light  plant  and  ex- 
tension of  water  mains  and  electric  lines, 
contained  at  least  two  separate  and  distinct 
propositions. 

In  Johnson  ▼.  Roddey,  supra,  the  statute 
controlling  empowered  the  municipality  to 
contract  for  waterworks  or  sewerage,  or 
lighting,  one  or  both,  and  to  issue  bonds  to 
pay  therefor. 

A  case  closely  related  to  the  above  is  Mc- 
Bryde  ▼.  Montesano,  7  Wash.  69,  34  Pac. 
559,  where  it  was  held  that  a  proposition  to 
borrow  money  to  fund  old  debts,  could  not  be 
united  in  one  with  other  propositions  to 
borrow  money  for  future  municipal  indebted- 
ness; in  this  cpse  for  the  purchase  of  fire  ap- 
paratus, and  for  the  purchase  of  *  lot  of 
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fitntnte  —  doubtful  meanlnsr  —  coiistruc- 

13.  When  the  meaning  of  *  statute  is 
<loubtful,  HO  that  neitli«r  of  two  conntruc- 
tions  may,  wit%  propriety,  be  adopted  by  the 
•court,  it  is  the  duty  of  the  court  to  adopt 
that  construction  best  calculated  to  protect 
the  public  against  fraud  and  imposition, 
«ven  though  in  individual  instances  such 
construction  may  work  slight  hardship. 

Miinfclpal  election  *  doable  question  — 
ri gilts  of  voters. 

14.  The  fact  that  one  construction  of  a 
statute  of  doubtful  import,  if  it  be  conceded 
that  the  meaning  of  a  statute  in  question  is 
•doubtful,  would  admit  of  the  submission  of 
«  question  devoid  of  merit  in  connection  with 
another  of  unquestioned  merit,  and  the  adop- 
tion of  a  weak  proposition  by  reason  of  its 
submission  in  connection  with  a  meritorious 
one,  furnishes  a  strong  refls<>n  for  the  rule 
of  construction  stated  in  jf  11,  and  this  rea- 
son applies  notwithstanding  no  question  is 
made  in  this  case  as  to  the  good  faith  or 
merits  of  either  proposition  submitted  by 
the  city  council. 


Same  —  waterworks  —  electric  light 
plant. 

15.  A  resolution  adopted  by  the  city  coun- 
cil, providing  for  an  election  to  vote  on  the 
issuance  of  bonds,  and  a  notice  by  the  city 
auditor  of  such  election,  which  state  the 
purposes  of  the  proposed  bond  issue  to  be 
"to  defray  the  cost  of  building  and  con- 
structing a  new  waterworks  pumping  sta- 
tion and  installing  therein  a  new  high  duty 
pump  and  necessary  steam  boilers,  .  .  . 
and  for  the  purpose  of  installing  an  electric 
light  plant  in  connection  with  said  pumping 
sUition  for  furnishing  street  and  other  lights 
and  power,"  state  two  purposes,  and  an 
election  held  pursuant  to  such  resolution 
and  notice  is  illegal,  and  a  majority  vote 
in  favor  of  issuing  bonds  for  the  purposes 
stated  does  not  authorize  or  empower  the 
city  council  to  issue  them. 

Mnnicipal  corporation  -*  Indebtedness 
"Stiitutory  limitations  —  construc- 
tion. 

16.  Section  183  of  the  Constitution,  and 
the  statute,  provide  a  debt  limit,  for  gen- 
eral purposes  of  cities,  of  5  per  cent,  with 


land,  and  the  erection  of  a  city  hall  and  jail 
thereon. 

To  the  same  effect  is  Woodlawn  ▼.  Cain, 
135  Ala.  371,  33  So.  151  (proposed  taxation 
for  purposes  of  paying  interest  on  certain 
lionds  and  to  make  and  maintain  public  im- 
provements ) . 

In  Cain  v.  Smith,  117  Ga.  002,  44  S.  E. 
6,  it  was  held  that  although  the  general  as- 
sembly had  authority  to  submit,  at  the  same 
time,  to  the  qualified  voters  of  a  town,  the 
<mestion  of  the  establishment  of  schools  and 
the  question  as  to  whether  the  facilities  for 
the  schools  should  be  secured  by  an  issue 
of  bonds,  citing  therefor  Brand  v.  Lawrence- 
▼ille,  104  Ga.  486,  30  S.  £.  954,  infra,  it  did 
not  have  authority  to  submit,  at  the  time 
these  two  questions  were  voted  on,  the  fur- 
ther proposition  as  to  whether  the  particu- 
lar town  should  come  into  existence  as  a 
municipal  corporation. 

A  case  often  cited  in  this  connection  is 
Truelsen  v.  Duluth,  61  Minn.  48,  63  N.  W 
714,  where  it  was  held  that  the  submission 
of  the  proposition  of  erecting  or  purchas- 
ing a  water  and  light  plant  combined,  and 
certain  propositions  relative  to  the  erection 
or  purchase  of  water  and  light  plants  sepa- 
rately, in  such  a  manner  as  to  prevent  a 
full  and  fair  expression  of  the  will  of  the 
voters,  rendered  the  election  invalid. 

However,  in  Oakland  v.  Thompson,  151 
•Cal.  672,  91  Pac.  387,  where  a  city  hAd  in 
contemplation  the  acquisition  of  several  dis- 
tinct parcels  of  land,  widely  separated,  to 
t>e  converted  into  separate  parks  for  the  en- 
joyment of  all  the  inhabitants,  it  was  held 
that  the  scheme  being  a  single  scheme,  it 
was  unnecessary  that  each  piece  and  par- 
eel  of  land  proposed  to  be  purchased  should 
he  submitted  to  the  voters  to  be  voted  upon 
as  a  separate  and  distinct  proposition. 

In  Linn  v.  Omaha.  76  Nob.  552,  107  N. 
W.  983,  there  was  submitted  to  the  electors 
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of  the  city  the  question  whether  bonds  in  a 
certain  amount  should  be  issued  for  the  pur- 
pose of  paying  the  cost  of  constructing  fire 
engine  houses;  one  of  them  to  be  con- 
structed in  a  certain  part  of  the  city,  and 
the  other  for  which  the  site  was  to  be  pur- 
chased in  another  part  of  the  city.  It  was 
contended  that  the  construction  of  the  two 
engine  houses  constituted  two  subjects,  and 
that  the  proposed  purchase  of  the  tract  of 
land  was  a  third.  The  court,  however,  said: 
"The  proposition  in  the  case  at  bar  was  not 
dual,  neither  was  it  stated  in  the  alterna- 
tive. It  was  but  a  single  proposition  defi- 
nitely fixed  by  the  ordinance  and  by  the 
mayor's  proclamation.  It  is  true  that  the 
proposition  contemplated  the  construction 
of  two  engine  houses  and  the  purchase  of  a 
site  for  one,  but  such  were  but  detailed 
statements  of  the  general  proposition, — ^to 
procure  engine  houses." 

So,  in  People  ex  rel.  Mariposa  County  v. 
Counts,  89  Cal.  15,  26  Pac.  612,  the  submis- 
sion to  the  vote  of  the  people  of  a  proposi- 
tion for  the  construction  of  two  wagon  roads 
was  held  not  objectionable  as  being  ex- 
pressive of  more  than  one  object  or  pur- 
pose. 

In  Louisville  v.  Park  Comrs.  112  Ky.  409, 
65  S.  W.  860,  a  proposition  submitted  to 
the  voters  of  a  city  for  the  issuance  of 
bonds  to  a  certain  amount  was  held  valid 
although  it  was  therein  Stated  that  the  pur- 
poses for  which  the  proceeds  were  to  be  ex- 
pended were  city  parks  and  sewers. 

In  Potter  v.  Lainhart,  44  Fla.  647,  33  So. 
251,  a  proposition  for  the  issuance  of  bonds 
to  a  certain  amount  for  the  erection  of  a 
courthouse  and  jail,  and  a  certain  amount 
for  building  roads,  was  held  valid.  In  this 
case,  the  court  said  that  whether  the  com- 
missioners had  the  authority  to  make  the 
submission  as  they  did  depended  upon  the 
statute   under   which   they   acted.     One   of 
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power  to  incur  additional  indebtedness 
equaling  3  per  cent  of  the  assessed  valuation 
on  a  two-thirds  vote,  making  a  possible  in- 
debtedness for  general  purposes  of  8  per 
cent.  It  is  also  provided  that  a  city,  when 
authorized  by  a  majority  vote,  may  increase 
its  indebtedness,  not  exceeding  4  per  cent, 
without  regard  to  existing  Indebtedness,  for 
the  construction  or  purchase  of  waterworks 
or  constructing  sewers,  and  for  no  other 
purpose  whatever. 

Quaere, — Can  a  city  issue  bonds  for  the 
construction  of  waterworks  or  sewers  in 
such  a  manner  as  to  necessarily  include  the 
amount  of  such  bonds  in  the  5  per  cent  or 
8  per  cent  debt  limit  provided  for  ordinary 
purposes,  or  must  they  be  issued  in  such  a 
manner  as  to  be  included  within  the  4  per 
cent. provision  for  the  construction  of  water- 
works and  sewers?     If  they  must  be  so  is- 


sued as  to  admit  of  their  being  included 
within  the  4  per  cent  special  waterworks, 
provision,  the  connection  of  an  electric  light 
plant,  or  of  any  other  subject  except  sewers,, 
with  waterworks,  in  the  issuance  of  bonds^ 
furnishes  an  additional  reason  for  holding 
the  proposed  issue  under  consideration  il- 
legal. 

(June  19,  1909.) 

APPEAL  by  complainant  from  an  order  of 
the  District  Court  for  Cass  County  sus- 
taining a  demurrer  to  a  complaint  filed  to 
enjoin  the  issuing  of  bonds  voted  for  the 
construction  of  a  municipal  waterworks* 
pumping  station  and  electric  light  plant* 
Reversed. 

The  facts  are  stated  in  the  opinion. 


these  statutes  referred  to  provided  in  effect 
that  whenever  the  board  of  county  commis- 
sioners should  deem  it  expedient  to  issue 
county  bonds  for  the  purpose  of  construct- 
ing paved,  macadamized,  or  other  hard-sur- 
faced highways,  or  erecting  a  courthouse  or 
jail,  they  should  determine  by  resolution, 
among  other  things,  what  amount  of  bonds 
was  required  for  such  purpose;  the  other 
statute  provided  tor  the  submission  of  such 
questions  to  the  legal  voters  of  the  county, 
and  the  form  of  the  ballots. 

In  Coleman  v.  Eutaw,  157  Ala.  327,  47  So. 
703,  the  submission  to  electors  of  a  proposed 
issue  of  bonds  for  the  purpose  of  "purchas- 
ing waterworks  and  electric  light  plant*' 
was  held  not  objectionable  as  Involving  the 
submission  of  a  double  purpose.  The  court 
said:  "If  it  is  assumed  that  the  act,  under 
fair  construction,  intends  that  the  question 
submitted  to  the  voters  shall  not  be  the  re- 
sult of  a  blending  of  any  two  or  more  in- 
congruous purposes  authorized  by  the  act 
to  warrant  the  issue  of  bonds,  we  do  not 
think  the  proposition  submitted,  as  stated, 
offensive  to  the  provisions  of  the  act  in  any 
particular.  Doubless,  thouf^h  it  is  unneces- 
sary to  now  afiirm  it,  the  blending  into  one 
proposition,  looking  to  a  ballot,  of  the  au- 
thorized purposes  of  building  bridges  ami 
schoolhouses,  suggesting  an  unseparated  sum 
for  both  objects,  would  involve  an  incon- 
gruous association  of  purposes.  But  where 
the  purpose  evolved  in  the  blending  is  the 
product  of  two  of  the  purposes  enumerated 
in  the  act  for  which  bonds  may  be  issued, 
and  they  might  naturally  and  reasonably  be 
deemed  or  made  a  part  of  one  of  a  more 
general  scheme,  we  are  of  the  opinion  that 
the  act  does  not  inhibit  the  exercise,  by  the 
governing  body,  of  a  discretion  to  blend 
into  one  proposition  for  submission  to  the 
voters  such  enumerated  purposes;  for  in- 
stance, we  merely  suggest,  the  building  of 
bridges  and  constructing  streets.  They, 
very  naturally  and  reasonably,  might  com- 
pose one  scheme  or  purpose  for  municipal 
improvement.  It  is  likewise,  we  think,  with 
respect  to  a  water  and  light  plant.  We 
cannot  be  ignorant  of  the  fact  that  both 
these  public  utilities  are  usually  given  ef- 
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fective  existence  by  the  use  of  steam  en- 
gines, nor  can  we  ignore  the  further  fact 
that  one  steam  plant  can  and  does  often  af- 
ford the  requisite  power  to  operate  each  of 
these  utilities.  If  so,  the  fact  that  entirely 
different  means  for  the  transmission  of 
water  and  of  electricity  are  employed  can- 
not avail  to  remove  from  practical  consid- 
eraticm  the  vital  agency — power — common 
to  their  efficiency.  Of  course,  if  appellant's- 
contention  were  sanctioned  here,  there  could 
be  no  initiative  of  a  combined  water  and 
light  plant  in  a  municipality  without 
either;  and  the  result  would  be  that  the  vot- 
er would  be  denied  the  opportunity  to  vote 
upon,  and  the  governing  body  to  submit,  a. 
proposition  the  practical  and  economical  ac- 
complishment of  which  might,  naturally  and 
reasonably,  depend  upon  the  conjoint  in- 
stallation and  operation  of  a  plant  deriving^ 
motive  power  from  a  common  mechanism. 
True,  a  voter  might  desire  to  approve  by 
his  ballot  the  construction  or  purchase  of 
a  water  plant,  but  be  opposed  "to  the  con- 
struction of  a  light  plant.  His  remedy  must 
be  to  vote  against  the  whole  proposition,, 
rather  than  that  the  law  shoiild  be  rendered 
practically  abortive  by  an  effort  to  conform 
it  to  his  particular  views."  But  see  the 
review  of  this  case  in  Stern  v.  Fargo. 

So,  in  Kemp  v.  Hazelhurst,  80  Miss.  443, 
31  So.  008,  it  seems  to  have  been  recognized 
that  the  issuance  of  bonds  for  the  erection 
of  waterworks  and  an  electric  light  plant 
was  not  invalid  because  of  involving  two* 
purposes. 

So,  those  cases  wherein  it  expressly  ap- 
peared that  bonds  were  to  be  issued  for  the 
construction  of  a  plant  which  was  to  be 
used  for  two  or  more  purposes  have  gen- 
erally held,  contrary  to  the  result  attained 
in  Stern  v.  Fargo,  that  the  proposition  sub- 
mitted to  the  voters  therefor  was  not  in- 
valid as  containing  two  propositions. 

In  State  ex  rel.  Chillicothe  v.  Wilder^ 
200  Mo.  97,  98  S.  W.  465,  it  was  held  that 
the  submission  to  the  voters  of  a  proposi- 
tion to  erect  a  "waterworks  and  electric 
liglit  plant"  was  not  invalid  as  containins^ 
two  propositions,  since,  as  the  court  said; 
it  was  the  clearly  expressed  purpose  in  this 
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Mr.  Edward  H.  Wrig^ht,  for  appellant: 

The  notice  of  election  does  not  specify 
the  specific  purpose,  nor  the  amount  for 
which  the  honds  are  to  be  issued,  as  re- 
quired by  statute. 

People  ex  rel.  Kern  County  y.  Baker,  83 
Cal.  149,  23  Fac.  364,  1112;  Denver  v. 
Hayes,  28  Colo.  110,  68  Fac.  811. 

The  voters  could  not  delegate  their  pow- 
ers. 

State  ex  rel.  Rusk  T.  Budge,  14  N.  D. 
632,  105  N.  W.  724. 

The  notice  of  election  was  invalid,  as  it 
submitted  a  double  question  to  be  voted  up- 
on on  a  single  vote,  in  violation  of  the  vot- 
er's rights. 

Wilkins  v.  Waynesboro,  136  Ga.  359,  42 
S.  E.  767;  McBryde  v.  Montesano,  7  Wash. 


69,  34  Fac.  559;  Truelsen  v.  Duluth,  61 
Minn.  48,  63  N.  W.  714;  Heilbron  v.  Cuth- 
bert,  96  Ga.  312,  23  S.  E.  206;  Cain  v. 
Smith,  117  Ga.  902,  44  S.  E.  5;  State  ex  rel. 
Bethany  v.  Allen,  186  Mo.  673,  85  S.  W.  531 ; 
Fulton  County  v.  Mississippi  &  W.  R.  Co. 
21  111.  338;  Gray  v.  Mount,  45  Iowa,  591; 
Hempstead  v.  Seymour,  34  Misc.  92,  69  N. 
Y.  Supp.  462;  Hensly  v.  Hamilton,  3  Ohio 
C.  C.  201. 

Messrs.  W.  O.  Resser,  and  Engcrud, 
Holt  &  Frame,  for  respondents : 

The  purpose  of  the  bond  issue  is  not  the 
less  a  single  purpose  because  the  enterprise 
in  which  the  proceeds  of  the  bonds  are  to 
be  invested  is  designed  to  produce  two  or 
more  things  or  results,  or  serve  two  or  more 
municipal  purposes,  if  the  plant  or  enter- 


case  to  erect  one  plant,  on  one  site,  to  be 
conducted  by  one  management,  and  in  this 
manner  save  the  expense  of  another  plant. 
The  court,  however,  took  occasion  to  say  fur- 
ther that  upon  a  new  submission  of  the 
proposition  it  should  be  for  ''a  combined 
waterworks  and  electric  light  plant." 

So,  in  Gary  v.  Blodgett,  10  Cal.  App.  463, 
102  Fac.  668,  it  was  held  that  a  proposi- 
tion for  the  issuance  of  bonds  for  the  con- 
struction of  a  combined  plant  to  supply 
water  and  light  to  the  inhabitants  of  a  city 
oiay  be  submitted  as  a  single  proposition. 

Another  case  in  which  it  was  held  not  in- 
valid or  unlawful  to  submit  in  one  proposi- 
tion the  question  of  enlargement  of  water- 
works and  the  constructioij  therewith  of  an 
electric  light  plant  is  Ryan  v.  Orbison,  7 
Ohio  C.  C.  30. 

In  Hughes  v.  Horsky  (N.  D.)  122  N.  W. 
799,  it  was  held  that  under  a  statute  pro- 
viding for  the  submission  of  the  question 
of  the  issuance  of  bonds  for  a  courthouse  or 
jail  or  both,  when  the  erection  of  a  court- 
house and  jail  in  one  building  is  contem- 
plated, and  the  notice  so  indicates,  the  ques- 
tion of  issuing  bonds  may  be  submitted  and 
voted  upon  as  one  question;  but  that  when 
t-wo  separate  buildings  are  planned,  two 
questions  are  presented,  and  although  they 
may  be  submitted  in  the  same  notice,  it 
must  be  so  done  that  each  voter  may  vote 
for  or  against  each  proposition  independ- 
ently of  the  other.  The  court,  in  distin- 
liTuishing  Stern  v.  Fabgo,  said:  "In  the 
Fabgo  Case  we  held,  under  the  facts  and 
lave  applicable  to  that  proceeding,  that  the 
submission  of  the  question  of  issuing  bonds 
for  part  of  a  waterworks  system  and  an  elec- 
tric light  plant  were  two  purposes,  not  nat- 
urally or  necessarily  connected,  and  that 
therefore  they  could  not  be  submitted  in 
such  manner  that  the  voter  must  vote  for 
or  against  both  propositions.  After  careful 
consideration  we  are  satisfied  that  the  ques- 
tions are  not  identical.  The  statute  ap- 
plicable to  the  issuance  of  bonds  for  county 
buildings  is  materially  different,  and  we 
think  contemplates  the  submission  of  the 
vote  for  or  against  bonds  for  a  courthouse 
or  jail  together,  provided  the  notice  states 
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that  they  are  included  in  the  same  building. 
.  .  .  The  county  of  Fierce  is  destitute  of 
both  courthouse  and  jail.  They  are  neces- 
sary means  for  the  administration  of  jus- 
tice and  the  enforcement  of  criminal  laws 
of  the  state,  and  in  many  ways  serve  a 
common  purpose.  It  is  the  duty  of  the  couii- 
ty  to  provide  a  suitable  jail  and  a  suitable 
place  for  holding  court  and  for  offices  for 
the  county  officials.  A  jail  without  a  place 
for  the  trial  of  criminals  would  be  of  slight 
use,  and  vice  versa.  Furthermore  the  legis- 
lature, in  enacting  the  provisions  of  the  Code 
quoted,  must  have  been  aware  of  and  must 
have  taken  into  consideration  the  custom 
which  has  long  prevailed  in  this  state, 
though  less  frequently  followed  now  than  in 
earlier  times.  We  think  that  not  less  tlinn 
one  half  the  counties  in  the  state  have  pro- 
vided a  jail  within  the  county  courthouse. 
We  are  therefore  of  the  opinion  that  the 
question  of  issuing  bonds  for  the  erection 
of  a  combined  courthouse  and  jail  may  be 
properly  submitted  to  be  voted  upon  as  one 
proposition.  However,  where  the  plan  is 
to  construct  separate  buildings  for  each  pur- 
pose, although  the  statutory  provisions 
might  possibly  bear  the  same  construction, 
we  think,  for  the  reasons  given  in  the  Farqo 
Case,  that  the  questions  of  bonds  for  a 
courthouse  and  bonds  for  a  jail  should  be 
separately  submitted.  They  may  be  in- 
cluded in  the  same  notice,  but  should  be 
separately  stated,  and  so  arranged  on  tlie 
ballot  that  each  may  be  voted  on  indopend- 
ently  of  the  other.  This  construction  will 
protect  each  voter,  in  all  his  rights,  and 
harmonizes  with  the  reasons  applied  in  the 
best -considered  cases,  and  will  not  be  an 
attempted  delegation  of  power  by  the  voters 
to  the  countv  commissioners." 

Aid  to  railroads. 

For  the  same  reason  that  it  has  been  held 
improper  to  submit  to  the  election  of  a  mu- 
nicipality as  a  single  question  a  proposition 
for  the  issuance  of  bonds  for  the  construc- 
tion of  two  or  more  improvements  when  not 
naturally  related,  it  has  been  held  improper 
to  submit  as  one  proposition  a  proposition 
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prise  in  which  the  money  is  to  be  invested 
is  a  unit. 

Truelsen  y.  Duluth,  61  Minn.  48,  G3  N. 
W.  714;  Woodbridge  v.  Duluth,  67  Minn. 
25G,  69  N.  W.  296;  State  ex  rel.  Ferguson 
V.  CalTery,  49  Ia.  Ann.  1152,  22  So.  756; 
ITeilbron  v.  Cuthbert,  96  Ga.  312,  23  S.  E. 
206;  Ryan  v.  Orbison,  7  Ohio  C.  C.  30; 
Coleman  v.  Eutaw,  167  Ala.  327,  47  So. 
703;  Kemp  v.  Hazlehurst,  80  Miss.  443, 
31  So.  908;  People  ex  rel.  Mariposa  Coimty 
V.  Counts,  89  Cal.  15,  26  Pac.  612;  Linn  v. 
Omaha,  76  Neb.  552,  107  N.  W.  983. 

The  resolution  and  notice  properly  stat- 
ed the  amount  of  the  bond  issue. 

Chicago,  B.  &  Q.  R.  Co.  v.  Wilber,  63  Neb. 
624,   88   N.   W.   661. 

Mr.  Andrew  Miller,  Attorney  General, 
for  board  of  university  and  school  lands. 


Spaldin£r»  J',  delivered  the  opinion  of  the 
court: 

Section  130  of  the  Constitution  of  this 
state  requires  the  legislative  assembly  to 
restrict  the  powers  of  municipal  corpora- 
tions as  to  levying  taxes  and  assessments, 
borrowing  money  and  contracting  debts,  and 
prohibits  the  diversion  of  money  raised  by 
taxation,  loan,  or  assessment  for  any  pur- 
pose, to  any  other  purpose,  except  by  au- 
thority of  law.  Section  183  provides  that 
the  debt  of  any  municipality  shall  never 
exceed  five  per  cent  upon  the  value  of  the 
taxable  property  therein,  but  permits  any 
incorporated  city,  by  a  two-thirds  vote,  to 
increase  such  indebtedness  three  per  cent 
on  such  assessed  valuation  beyond  said  5 
per  cent  limit,  and  provides  that  any  in- 
corporated   city    may    become    indebted    in 


to  issue  railroad  aid  bonds  for  or  subscribe 
to  the  stock  of  two  railroad  companies. 
Fulton  County  v.  Mississippi  &  W.  R.  Co. 
21  111.  373;  People  ex  rel.  Peoria  &  0.  R. 
Co.  v.  Tazewell  County,  22  111.  147;  Clarke 
v.  Hancock  County,  27  111.  305;  Williams  v. 
People,  132  111.  574,  24  N.  E.  647;  Garrigus 
V.  Parke  County,  39  Ind.  66;  Bronenberg  v. 
Madison  County,  41  Ind.  502;  Finney  v. 
Lamb  County,  54  Ind.  1;  Lewis  v.  Bourbon 
County,  12  K«n.  186;  Gofovth  v.  Ruther- 
ford IL  Constr.  Co.  96  N.  C.  535,  2  S.  E. 
361. 

A  case  closely  related,  but  possibly  not 
strictly  in  point,  is  McMillan  v.  Lee  County, 
3  Iowa,  311,  where  the  vote  was  rendered 
illegal  by  the  fact  that,  in  submitting  three 
propositions  to  a  vote  by  the  people,  to  aid 
three  several  railroads  by  subscribing  stock 
and  issuing  bonds,  it  was  stipulated  that  a 
majority  of  the  votes  given  for  each  propo- 
sition should  be  considered  as  an  adoption 
of  the  same,  but  that  the  subscriptions 
should  not  be  made  to  any  of  them,  unless 
there  should  be  a  majority  of  the  votes  cast 
in  favor  of  each  and  all  of  them. 

So,  a  proposition  in  the  alternative  to 
aid  one  railroad  or  to  aid  another  is  ordi- 
narily ineffectual  to  authorize  the  issuinj* 
of  bonds.  Jones  v.  Hurlburt,  13  Neb.  125, 13 
N.  \V.  5 ;  State  ex  rel.  Gardner  v.  Roggcn,  22 
Neb.  118,  34  N.  W.  108;  North  v.  Platte 
County,  29  Neb.  447,  26  Am.  St.  Rep.  395, 
45  N.  VV.  692. 

It  should  be  remembered  in  connection 
with  these  cases,  however,  that  railroad  aid 
bonds  may  be  valid  in  the  hands  of  inno- 
cent purchasers.  This  is  well  illustrated  by 
North  v.  Platte  County  and  Clarke  v.  Han- 
cock County,  supra.  However,  that  question 
is  not  considered  in  this  note  and  no  at- 
tempt has  been  made  to  gather  the  cases. 

However,  in  Louisville  &.  N.  R.  Co.  v. 
County  Ct.  1  Sneed,  637,  62  Am.  Dec.  424, 
an  order  of  the  court  upon  which  the  peo- 
ple voted,  proposing  that  a  certain  sum  be 
subscribed  in  a  certain  railroad  provided  it 
be  located  at  a  certain  place,  and  if  not, 
then  to  be  subscribed  in  another  railroad, 
was  held  valid;  the  court  saying  that  the 
26  L.R.A.(N.S.) 


^reat  object  was  to  have  a  railroad  travers- 
ing the  county,  and  there  was  nothing  im- 
proper in  presenting  to  the  voters  two 
chances  for  it, — a  first  and  a  second  choice. 

In  Lynch  v.  Eastern  LaFayette  &  M.  R. 
Co.  57  Wis.  430,  46  Am.  Rep.  41,  16  N.  W. 
743,  826,  it  was  held  that  where  the  only 
object  of  the  electors  of  a  town  in  granting 
aid  to  a  railway  company  is  to  procure  the 
construction  of  a  railway  from  a  certain 
point  to  such  town,  the  question  may  be  sub- 
mitted to  them  in  such  form  as  to  provide 
that  the  aid  shall  be  given  to  that  one  of 
two  companies  which  shall  first  complete 
the  road. 

In  Ex  part^  Selma  &  G.  R.  Co.  46  Ala. 
230,  it  was  held  that  the  proposition  of  a 
railroad  company  to  build  a  passenger  and 
wagon  bridge  free  of  toll  to  all  the  people  of 
the  state  could  not  be  submitted  in  con- 
nection with  the  question  of  voting  a  sub- 
scription to  the  capital  stock  of  the  rail- 
road company  to  build  a  railway. 

So,  in  Tolson  v.  St.  Tammany  Parish,  119 
La.  215,  43  So.  1011,  12  A.  &  E.  Ann.  Cas. 
847,  it  was  held  that  under  a  constitutional 
provision  granting  the  general  assembly  the 
power  to  authorize  municipal  corporations 
to  levy  a  special  tax  in  aid  of,  among  others, 
railway  enterprises,  the  submission  of  the 
proposition  to  aid  a  railroad  company 
which  had  agreed  to  donate  a  certain  per 
cent  to  the  school  fund  was  held  invalid  as 
contrary  to  the  rule  that  a  proposition  can- 
not be  so  coupled  with  some  other  proposi- 
tion that  the  voters  cannot  vote  upon 
either  proposition  singly. 

But  in  Union  P.  R.  Co.  ▼.  Merrick  Coun- 
ty, 3  Dill.  359,  Fed.  Cas.  No.  14,383,  the 
proposed  aid  to  a  railroad  company  was 
held  not  invalid  as  submitting  three  dis- 
tinct subjects,  merely  because  the  issuance 
of  the  bonds  was  conditioned  upon  the  dona- 
tion of  a  depot  within  a  specified  distance 
of  the  county  seat  and  that  a  certain  bridge 
should  be  so  constructed  that  it  might  be 
used  as  a    wagon  bridge. 

In  Sprin field  ft  I.  S.  E.  R.  Co.  t.  Wayne 
County,  74  111.  27,  a  proposition  submitted 
to  the  voters  of  a  township  to  donate  to  a 
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any  amount  not  exceeding^  4  per  cent  of 
Buch  assessed  valuation  without  regard  to 
the  existing  indebtedness  of  BUch  eity^  for 
the  purpose  of  constructing  or  purchasing 
waterworks  for  furnishing  a  Bupply  of  water 
to  the  inhabitants  of  such  eity,  or  for  the 
purpose  of  constructing  sewers,  and  for  no 
other  purpose  whatever. 

The  legislative  assembly,  in  chapter  30 
of  the  Political  Code,  commencing  with  § 
2632,  Rev.  Codes  1905,  has  provided  for 
the  organization  and  incorporation  of  cities. 
Article  4  of  said  chapter,  commencing  with 
§  2678,  enumerates  the  general  powers  of 
city  councils  in  78  paragraphs  or  articles. 
Paragraph  5  gives  it  power  to  borrow 
money  on  the  credit  of  the  corporation,  for 
corporation  purposes,  and  to  issue  bonds 
therefor  in  such  amounts  and  forms,  and  on 


such  conditions,  as  it  shall  prescribe,  and 
provides  that  no  such  city  shall  become  in- 
debted in  any  manner,  or  for  any  purpose, 
to  an  amount,  including  existing  indebted- 
ness, exceeding  5  per  cent  of  the  taxable 
property  therein.  Then  follows  the  proviso, 
contained  in  the  section  of  the  Constitution 
quoted,  relating  to  an  increase  of  such  in- 
debtedness, on  a  two-thirds  vote,  of  3  per 
cent,  and  the  further  proviso  quoted  relat* 
ing  to  indebtedness  in  any  amount,  not  ex- 
ceeding 4  per  cent,  for  the  purpose  of  con- 
structing or  purchasing  waterworks,  with 
the  aditional  power  to  issue  bonds  therefor, 
and  the  further  proviso  that  the  city,  before 
or  at  the  time  of  issuing  any  of  the  bonds 
mentioned,  or  incurring  the  indebtedness  for 
which  the  same  are  to  be  issued,  shall  pro- 
vide for  a  direct  annual  tax  sufficient  to  pay 


railroad  a  certain  sum  of  money  to  be  paid 
by  taxes  to  be  levied  and  collected,  and,  sec- 
ond, to  pay  the  amount  of  the  donation  by 
the  issuing  of  township  bonds,  and  in  that 
event  the  tax  not  to  be  levied,  was  held 
dual,  and  thus  to  prevent  the  awarding  of 
mandamus  to  compel  the  county  clerk  to 
extend  the  tax. 

Refunding  different  issues  of  bonds. 

In  Manly  v.  Pueblo  County,  46  Colo.  491, 
104  Pac.  1045,  it  was  recognized  that  a 
proposition  to  voters  to  refund  two  previ- 
ous county-bond  issues  was  not  double;  the 
court  saying  that  by  the  same  line  of  rea- 
soning it  could  be  said  that  each  of  the 
1)onds  making  up  the  old  and  the  proposed 
issue  is  a  separate  item  or  a  separate  debt, 
and  that  as  many  separate  propositions 
should  be  submitted  as  there  are,  or  will  be, 
separate  bonds. 

Combining  issuance   of  bonds   with   public 

improvements. 

In  Hamilton  v.  Detroit,  83  Minn.  119,  85 
N.  W.  933,  a  proposition  submitted  to  the 
voters  of  a  village  for  the  establishing 
of  an  electric  light  plant  and  the  payment 
therefor  by  bonds  was  held  not  invalid  as 
embodying  two  distinct  propositions.  Hold- 
ing to  the  same  effect  are  Thompson  Hous- 
ton Electric  Co.  v.  Newton,  42  Fed.  723 
(erecting  of  electric  plant  and  issuing  bonds 
in  payment  thereof) ;  People  ex  ret.  Atty. 
Gen.  V.  Caruthers  School  Dist.  102  Cal.  18*4, 
36  Pac.  396  (buying  of  lot  and  building  of 
schoolhouse,  connected  with  issuance  of 
bonds  or  voting  of  tax). 

This  seems  also  to  have  been  recocrnized 
in  Brand  v.  Lawrenceville,  104  Ga.  486,  30 
S.  E.  954,  although  the  court  speaks  of  the 
submission  of  the  two  propositions  at  one 
and  the  same  election. 

In  Seymour  v.  Tacoma,  6  Wash.  138,  32 
Pac.  1077,  it  was  recognized  that-  the  adop- 
tion of  a  system  of  waterworks  and  lighting 
and  the  incurring  of  indebtedness  therefor 
need  not  be  submitted  as  separate  auestions. 

In  Hubbard  ▼•  Woodsum,  87  Me.  88,  32 
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Atl.  802,  it  was  held  that  but  one  proposi- 
tion was  contained  in  the  phrase  "to  build 
new  county  buildings  at  a  cost  not  exceed- 
ing $30,000."  The  court  said  that  the  most 
that  could  be  claimed  was  that  there  were 
two  parts  in  the  proposition,  such  two  parts 
being  but  one  whole. 

"Purchase"  and  "erection.** 

In  several  cases  the  question  has  been 
raised  whether  the  submission  of  a  proposi- 
tion for  the  issuing  of  bonds  for  the  "pur- 
chase" or  "erection"  of  some  municipal  im- 
provement was  the  submission  of  two  or 
more  propositions  as  a  single  question. 
There  seems  also  to  be  some  conflict  among 
the  cases  on  this  phase  of  the  question. 

Thus  in  Leavenworth  v.  Wilson,  69  Kan. 
74,  76  Pao.  400,  2  A.  &  E.  Ann.  Cas.  367,  a 
proposition  submitted  to  the  voters  of  a 
city  to  issue  bonds  "to  purchase,  procure, 
provide,  or  contract  for  the  construction  of 
waterworks,"  was  held  dual  and  the  elec- 
tion in  consequence  thereof  void. 

So,  in  Eylria  Gas  &  Water  Co,  v.  Elyria,  67 
Ohio  St.  374,  49  N.  E.  335,  where  a  proposi- 
tion to  "purchase"  and  "erect"  waterworks 
was  held  void  as  submittinsr  two  proposi- 
tions in  one,  it  was  said:  "The  power  con- 
ferred by  the  statute  on  the  council  is  to 
issue  and  sell  the  bonds  of  the  municipality 
'for  the  erection  or  purchase  of  waterworks.' 
The  two  purposes  are  entirely  distinct.  The 
purchase  of  waterworks  necessarily  implies 
that  thev  have  alreadv  been  erected,  and  are  a 
present  existing  property,  the  subject  of  sale 
and  purchase;  while  the  erection  of  water- 
works can  only  have  reference  to  their  fu- 
ture construction.  That  a  municipal  corpo- 
ration may  own  two  plants,  one  acquired  by 
purchase,  and  another  erected  by  it,  or,  after 
having  acquired  one  in  the  former  mode,  may, 
proceed  to  erect  a  new  plant,  is  not  ques-| 
tioncd.  But  their  acquisition  by  these  two 
different  methods  require  different  pro(?eed-' 
ings.  And,  it  is  the  policy  of  the  statute 
that  the  proposition  for  each  separate  im- 
provement shall  stand  on  its  own  merits, 
unaided  by  combination  with  any  other 
measure,  and  be  so  acted  upon  by  the  coun- 
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the  interest  on  such  debt  or  bonds  when  it 
falls  due,  and  to  pay  and  discharge  the  prin- 
cipal when  the  same  becomes  due,  and  that 
such  provisions  shall  be  irrepealable  until 
such  debt  is  paid.  The  final  paragraph  of 
the  section  provides:  "Further,  that  none 
of  the  hereinbefore  mentioned  bonds  shall  be 
issued,  either  for  special  or  general  pur- 
poses, except  as  by  law  otherwise  provided, 
unless  kt  an  election,  after  twenty  days'  no- 
tice in  a  newspaper  published  in  the  city 
stating  the  purpose  for  which  such  bonds  are 
to  be  issued,  and  the  amount  thereof,  the 
legal  voters  of  said  city  shall,  by  a  majority 
vote,  determine  in  favor  of  issuing  such 
bonds."  Paragraph  11  of  §  2078  gives  the 
council  power  to  provide  for  the  lighting  of 
streets,  and  to  provide  for  the  furnishing  of 


lights  to  the  inhabitants  of  the  city,  and 
!i  75,  to  purchase  and  erect,  lease,  rent,  man- 
age, and  maintain  any  system,  or  part  of 
system,  of  waterworks,  hydrants,  and  sup- 
ply of  water,  telegraphing,  fire  signals,  or 
fire  apparatus  that  may  be  of  use  in  the  pre- 
vention and  extinguishment  of  fires,  and  to 
pass  all  ordinances,  penal  or  otherwise,  that 
shall  be  necessary  for  the  full  protection, 
maintenance,  management,  and  control  of 
the  property  so  leased,  purchased,  or  erected. 

The  city  council  of  Fargo  passed,  and  the 
mayor  approved,  on  the  1st  day  of  March, 
1909,  a  resolution  as  follows: 

"Be  it  resolved,  by  the  city  council  of  the 
city  of  Fargo: 

"That,  at  the  annual  election,  for  elective 
officers  for  the  city  of  Fargo,  to  be  held  on 


cil  in  the  first  instance,  and  then,  if  adopted, 
be  so  submitted  for  approval  by  the  electors, 
that  each  may  be  voted  upon  as  a  separate 
measure,  uninfluenced  by  combination  with 
others." 

In  Hensly  v.  Hamilton,  3  Ohio  C.  C.  201, 
a  proposition  for  the  issuance  of  bonds  for 
the  "erection"  or  "purchase"  of  gas  works 
was  held  dual. 

To  the  same  effect  holds  Farmers*  Loan  & 
T.  Co.  V.  Sioux  Falls,  131  Fed.  890.  How- 
ever, upon  this  case  coming  before  the  cir- 
cuit court  of  appeals  in  69  C.  C.  A.  373,  136 
Fed.  721,  it  was  said:  "The  city  council  had 
the  power,  under  the  general  incorporation 
act,  to  construct  or  purchase  waterworks  in 
its  discretion,  without  submitting  the  ques- 
tion to  the  electors,  provided  it  could  do  so 
within  the  5  per  cent  limit  of  indebtedness 
fixed  by  the  Constitution  and  general  incor- 
poration act.  Because  the  city  was  indebted 
in  excess  of  the  6  per  cent  limit  would  not. 
in  our  judgment,  destroy  the  power  of  the 
council  to  purchase  or  construct  water- 
works. Its  only  effect  would  be  to  render 
the  power  inooerative  for  want  of  means. 
The  an^endnient  to  the  Constitution  of  1896 
provided  a  method  of  securing  the  amount 
necessary  by  permitting  additional  indebt- 
edness to  be  incurred  for  the  special  pur- 
pose of  'providing  water  for  domestic  use.* 
It  does  not  in  any  way  limit  the  discretion 
or  power  of  the  city  council  as  to  the 
choice  of  means  by  which  the  water  sup- 
ply should  be  provided.  By  the  statute 
of  1899  cities  of  the  first  class  are  given 
power  to  incur  such  additional  indebtedness 
in  the  form  of  negotiable  bonds  for  the  pur- 
pose of  providing  water  for  domestic  use. 
either  by  the  construction  or  purchase  of  a 
system  of  waterworks.  Tlie  question  was 
snbmittea  in  the  exact  languaore  of  the  stat- 
ute, and  the  sole  proposition  submitted  to  be 
voted  upon  was  whether  or  not  the  city 
should  is^^ue  bonds  to  the  amount  of  $210.- 
000  for  the  purpose  of  providing  water  fo^ 
domestic  use.  Nothing  is  said  in  the  stat 
ute  about  submittini;  to  the  electors  thr 
proposition  whether  the  city  shall  construct 
or  purchase  a  sysem  of  waterworks.  Tha< 
was  a  matter  to  be  determined  bv  the  cit} 
26  L.R.A.(N.S.) 


council,  under  the  powers  conferred  upon  it, 
and  with  which  the  electors  had  nothing  to 
do."  It  was  also  said  in  this  case  that  the 
question  was  necessarily  involved  in  the 
case  of  Wells  v.  Sioux  Falls,  16  S.  D.  547, 
94  N.  W.  425,  and  that,  like  other  proposi- 
tions noticed,  falls  within  the  rule,  that  the 
decision  of  the  highest  court  of  the  state  up- 
on questions  of  local  law  is  binding  upon  the 
Federal  court. 

In  C.  B.  Nash  Co.  v.  Council  Bluffs,  174 
Fed.  182,  it  was  held  that  under  a  statute 
conferring  power  on  cities  to  purchase,  es- 
tablish, erect,  maintain,  and  operate  a  sys- 
tem of  waterworks,  the  submission  to  the 
voters  of  a  city  of  a  proposition  to  issue 
bonds  to  "purchase  or  build"  a  system  of 
waterworks  is  a  valid  submission;  the  court 
saying  that  the  practical  question  sub- 
mitted was  as  to  whether  there  should  or 
should  not  be  a  system  owned  by  the  city. 

In  Ryan  v.  Tuscaloosa,  165  Ala.  479,  46 
So.  638,  the  submission  of  the  question 
whether  bonds  should  be  issued  "for  the  pur- 
po.se  of  purchasing  or  constructing  (one  or 
both)  an  adequate  system  of  waten^'orks** 
was  held  not  invalid  as  a  double  proposition. 
The  court  said:  "The  Constitution  and  re- 
lated enactment  cited  before  require  the  is- 
sue of  the  bonds  to  bear  the  approval  of  the 
majority  concerned.  What  course  will  be 
pursued  in  the  application  of  the  proceeds  of 
the  bonds  to  the  ownership  of  a  water  sys- 
tem by  the  city  is  a  matter  designed  by  the 
Constitution  and  the  act  in  question  to  be 
in  the  control  and  discretion  of  the  govern- 
ing body.  Tlie  provisions  pertinent  merely 
require  that  the  governing  body  shall  deter- 
mine the  necessity,  in  its  judgment,  for  the 
construction  or  purchase  of  a  water  system, 
and,  this  being  done,  the  electorate  must  be 
consulted  in  order  that  the  obligations  of 
the  city  may  be  issued.  Whether  an  elector 
will,  by  his  ballot,  approve  the  issue  of  the 
bonds,  the  proceeds  of  which  must  go  to  the 
providing  of  a  -water  system,  may  be  con- 
trolled bv  the  discretion,  between  two  meth- 
ods,  reserved  by  the  council ;  and  if  such  vo- 
ter is  unwilling:  to  sanction  the  application 
of  the  proceeds  of  the  proposed  bonds  to 
either   the   construction   or   purchase   of   a 
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Monday,  the  5th  day  of  April,  1909,  there 
ahall  be  submitted  to  the  legal  voters  of  said 
city,  the  question,  whether  or  not  one  hun- 
dred thousand  dollars  ($100,000),  or  such 
part  thereof  as  may  be  required,  in  bonds  of 
the  said  city,  in  denominations  of  one  thou- 
sand dollars  ($1,000),  each,  to  mature  as 
follows,  to  wit:  Thirty  thousand  dollars 
($30,000)  thereof  in  ten  years  from  date  of 
issue;  thirty-five  thousand  dollars  ($35,000) 
thereof  in  fifteen  years  from  date  of  issue 
and  thirty-five  thousand  dollars  ($35,000) 
residue  thereof  in  twenty  years  from  date  of 
issue,  and  to  bear  interest  at  the  rate  of  4 
per  cent  per  annum,  payable  semi-annual- 
ly, shall  be  issued  by  the  said  city  of  Fargo 
for  the  sole  purpose  of  defraying  the  cost  of 
building  and  constructing  a  new  waterworks 


pumping  station,  and  installing  therein  a 
new  high  duty  pump  and  necessary  steam 
boilers  and  other  needed  machinery  and  ap- 
pliances, and  for  building,  constructing, 
and  equipping  of  a  filtration  plant  in  con- 
nection with  said  pumping  station,  and  for 
paying  such  portion  of  the  cost  of  construct- 
ing a  water  main  of  sufficient  capacity,  ex- 
tending from  the  present  location  of  the 
waterworks  pumping  station  in  Island  park 
to  the  selected  location  for  the  new  pump- 
ing station  in  block  two  (2)  of  South  park 
addition  to  the  city  of  Fargo,  over  and  above 
such  part  of  the  cost  thereof  as  can  be  as- 
sessed against  the  property  along  the  route 
of  the  said  water  main,  for  furnishing  to  the 
inhabitants  of  the  said  city  of  Fargo  an  ade- 
quate and  pure  supply  of  water;  and  for  the 


system  of  waterworks  his  course  is  to  vote 
against  the  issue.  It  is  readily  conceivable 
that  such  a  discretion  as  we  find  indicated 
in  the  course  pursued  by  this  council,  where 
a  system  of  waterworks  already  exists  in  a 
city,  would  be  wisely  and  in  the  public  in- 
terest provided,  to  the  end  that  equitable 
arrangements  might  be  made  in  the  pur- 
chase of  the  existing  system.  Reasons  might 
be  multiplied  to  refute  the  unsoundness  of 
the  objection  treated." 

And  BO  in  State  ex  rel.  Columbia  v.  Allen, 
183  Mo.  283,  82  S.  W.  103,  it  was  held  that 
a  constitutional  provision  authorizing  cer- 
tain cities  to  purchase  or  contract  water- 
works and  electric  or  other  light  plants, 
with  the  assent  of  the  voters  thereof,  did  not 
restrict  such  cities  to  one  of  two  alterna- 
tives, requiring  them  to  submit  to  the  voters 
either  a  proposition  to  incur  indebtedness 
to  build  and  construct  a  new  system,  or  a 
proposition  simply  to  buy  an  existing  sys- 
tem, and  therefore  a  proposition  submitted 
to  the  voters  to  issue  bonds  for  the  purpose 
of  acquiring  by  purchase  and  construction  a 
waterworks  and  electric  light  plant  was  not 
invalid;  since,  as  the  court  said,  the  propo- 
sition was  one  only,  that  is  to  buy  the  old 
waterworks  and  electric  plant  and  improve 
them,  and  this  is  especially  so  in  view  of  a 
statute  providing  that  the  city  council  of 
any  city  shall  have  power  to  erect  or  to  ac- 
quire by  "purchase  or  otherwise"  water- 
works, etc. 

In  State  ex  rel.  Canton  v.  Allen,  178  Mo. 
555,  77  S.  W.  868,  the  proposition  pubmitted 
was  in  effect  the  issuing  of  bonds  "for  the 
purpose  of  constructing,  maintaining,  and 
operating  or  purchasing  an  electric  light 
plant."  It  was  contended  that  there  were 
submitted  to  the  vote  of  the  people  two 
propositions,  one  to  increase  the  debt  for  the 
purpose  of  constructing,  maintaining,  and 
operating  an  electric  light  plant  already  in 
the  town.  The  court,  however,  in  distin- 
guishing McBryde  v.  Montesano.  7  Wash. 
69,  34  Pac.  559,  supra,  said:  "There  is  a 
marked  distinction  between  that  case  and 
the  one  at  bar.  in  this; — in  that  case  there 
were  clearly  two  distinct  propositions,  hav- 
ing differe^it  objects  in  view  while  in  the 
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case  in  hand,  the  proposition  submitted  to 
the  voter,  was  to  increase  the  bonded  indebt- 
edness of  the  town  to  purchase  or  erect  an 
electric  light  plant.  The  same  end  was  in- 
tended to  be  accomplished,  but  in  two  differ- 
ent ways,  to  be  determined  upon  by  the 
board  of  trustees  in  the  exercise  of  their 
discretion.  The  proposition  submitted  to 
the  voters  was  the  exact  proposition  that 
they  were. called  upon  to  decide,  and  In  a 
way  that  could  not  mislead  any  one,  and, 
while  it  is  in  all  probability  true  that  some 
of  the  voters  might  have  wished  to  vote  for 
the  erection  of  the  plant,  and  others  to  pur- 
chase a  plant  already  erected,  and  they  did 
not  have  the  chance  to  express  their  views 
in  this  regard,  we  do  not  think  that  such 
fact  invalidates  the  election  that  was  held, 
or  the  bonds  that  were  issued  by  the  town 
in  pursuance  thereof." 

Charter  amendments. 

In  State  ex  rel.  Lowman  &  H.  Stationery 
&  Printing  Co.  v.  Riplinger,  30  Wash.  281, 
70  Pac.  748,  it  was  held  that  the  fact  that  a 
charter  amendment  consisting  of  seven  sec- 
tions was  submitted  to  a  vote  of  the  people 
as  one  proposition  instead  of  as  seven  would 
not  invalidate  the  submission,  under  a  char- 
ter regulation  providing  "that  if  more  than 
one  amendment  be  submitted  at  the  same 
general  election  the  same  shall  be  submitted 
at  such  election  in  such  manner  that  each 
proposed  amendment  may  be  voted  on  sepa- 
rately  without  prejudice  to  the  others," 
where  it  was  plainly  the  intention  that  the 
new  provisions  should  be  substituted  as  a 
whole  for  the  old  provisions. 

In  Eugene  v.  Willamette  Valley  Co.  52 
Or.  490,  97  Pac.  817,  a  certain  section  of  the 
city  charter  authorized  the  issuance  to  cer- 
tain amounts  of  sewer  -bonds,  waterworks 
bonds,  electric  light  bonds,  and  gaslight 
bonds.  A  proposed  amendment  eliminated 
the  electric  light  bonds  and  gaslight  bonds, 
and  increased  the  amount  of  water  bonds. 
Another  section  of  the  charter  as  originally 
enacted  empowered  the  council  to  levy  and 
collect  a  special  tax  on  all  taxable  property 
to  pay   the   interest   on   the   securities   au- 
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purpose  of  installing  an  electric  light  plant 
in  connection  with  the  said  pumping  station 
for  furnishing  street  and  other  lights  and 
power. 

"That  the  city  auditor  be,  and  is  hereby, 
directed  to  have  printed  on  the  regular  bal- 
lots for  such  annual  election  the  following: 
'For  issuing  bonds  for  waterworks,  filtra- 
tion, and  electric  light  plants  and  exten- 
sions,' and  '^against  issuing  bonds  for  water- 
works, filtration,  and  electric  light  plants 
and  extensions.' 

"That  the  city  auditor  be  and  he  is  hereby 
directed  to  give  legal  notice  that  such  ques- 
tion will  be  submitted  to  the  legal  voters  of 
the  said  city  of  Fargo  at  such  annual  elec- 
tion, by  publication  of  this  resolution  in  the 
official  newspaper  of  the  city  of  Fargo  and 
in  the  other  daily  newspapers  of  the  said 
city,  for  twenty  days  next  preceding  the  said 
election,  as  required  by  law." 

And  the  city  auditor,  in  the  notice  for  the 
annual  election  of  the 'city  of  Fargo,  includ- 
ed the  following  notice: 

"Notice  is  hereby  given  that  the  annual 
election  in  and  for  the  city  of  Fargo,  Cass 
county.  North  Dakota,  will  be  held  on  Mon- 
day, the  fifth  day  of  April,  1909,  at  the  fol- 
lowing polling  places  in  the  several  wards  of 
the  city,  to  wit:     .     .     . 

"Said  election  will  be  held  for  the  election 
of  one  alderman  in  each  of  the  seven  wards 
of  the  city,  and  there  will  also  be  presented 
to  the  electors  of  the  city  for  their  votes  the 
proposition  of  the  issue  by  the  city,  of  $100,- 
000  4  per  cent  bonds,  or  such  part  thereof 
as  may  be  required,  for  the  construction 
of  a  new  waterworks  pumping  station  and 
filtration  plant,  etc.,  and  for  the  purpose  of 
installing  an  electric  lighting  plant  in  con- 
nection with  said  pumping  station,  which 
proposition  is  more  fully  set  forth  in  a  cer- 
tified copy  of  the  resolution  adopted  by  the 


city  council,  which  is  published  elsewhere 
in  this  issue  of  this  newspaper.'' 

The  question  so  submitted  received  more 
than  a  majority  of  tlie  votes  cast  on  the  sub- 
ject of  bonds  at  such  election,  and  thereafter 
the  city  council  passed,  and  the  mayor  ap- 
proved, an  ordinance  providing  for  the  is- 
suance of  such  bonds.  The  ballot  contained 
the  question,  ''Shall  the  city  of  Fargo  issue 
$100,000  or  such  part  thereof  as  may  be  re- 
quired, in  bonds  of  said  city?" — reciting  the 
denominations,  dates  of  payment,  rate  of 
interest,  and  the  purposes  stated  in  the  reso- 
lution. The  appellant  brought  this  action, 
setting  out  these  facts,  and  asking  that  all 
the  proceedings  relating  to  such  bond  issue, 
including  the  tax  levy  which  was  provided 
for  in  the  ordinance  mentioned,  be  adjudged 
null  and  void,  and  for  an  order  enjoining 
and  restraining  the  mayor  and  auditor  from 
executing  or  delivering  any  of  the  proposed 
bonds,  and  the  auditor  from  certifying  the 
proposed  tax  levy  to  the  county  auditor. 
The  respondents,  the  city  of  Fargo,  the 
mayor,  and  auditor,  interposed  a  general 
demurrer  to  the  appellant's  complaint.  The 
trial  court  sustained  such  demurrer,  and 
plaintiff  appeals  from  the  order  sustain- 
ing it. 

Three  questions  are  presented  for  our  con- 
sideration by  this  appeal:-  (1)  That  the  no- 
tice of  election  does  not  specify  the  pur- 
pose for  which  the  bonds  are  to  be  issued; 

(2)  that  the  notice  of  election  does  not  state 
the  amount  of  bonds  that  are  to  be  issued; 

( 3 )  that,  by  reason  of  the  constitutional  and 
statutory  provisions  heretofore  quoted,  pro- 
viding for  the  issuance  of  bonds  to  an 
amount  not  exceeding  4  per  cent  of  the  as- 
sessed valuation,  for  the  purpose  of  con- 
structing or  purchasing  waterworks  or  con- 
structing sewers,  and  for  no  other  purpose 
whatever,  and  to  issue  bonds  therefor,  the 


thorized,  and  to  provide  at  the  same  time 
a  sinking  fund  with  which  to  pay  the  princi- 
pal of  such  bonds  at  maturity.  A  proposed 
amendment  made  no  substantial  change  in 
the  manner  prescribed  for  the  payment  of 
the  interest  and  principal  of  the  sewer  bonds, 
and  provided  generally  for  the  disburse- 
ment of  the  income  derived  from  the  water 
plant.  The  court,  in  holding  that  the  sub- 
mission of  the  amendments  to  the  voters  of 
the  city  did  not  involve  the  writing  of  two 
distinct  propositions,  said:  "An  examina- 
tion of  that  part  of  the  amended  section  re- 
lating to  the  sewer  bonds,  as  hereinbefore 
quoted,  will  show  that  no  substantial  change 
is  made  in  the  manner  prescribed  for  the 
payment  of  the  interest  accruing  thereon 
and  of  the  principal  thereof;  and  hence  the 
later  law  is  a  re-enactment,  and  not  an 
amendment  in  this  particular.  All  reference 
to  the  sewer  bonds  being  thus  excluded,  it 
26  L.R.A.(N.S.) 


will  be  remembered  that  the  remaining  part 
of  §  112  of  the  charter,  as  amended,  provides 
generally  that,  from  the  income  derived 
from  the  water  plant,  disbursement  is  to  be 
made  of  the  reasonable  expense  incurred  in 
operation  and  repairs,  payment  of  the  in- 
terest accruing,  and  of  the  costs  of  making 
extensions  to  and  improvements  of  the  sys- 
tem, and  annually  to  set  aside  2}  per  cent 
of  such  revenue  for  forty  years  as  a  sinkiag 
fund  for  the  payment  of  the  securities  at 
their  maturity.  The  clauses  thus  remain- 
ing are  germane  to,  and  might  properly  have 
been  incorporated  in,  §  108  of  the  charter  as 
amended,  which  change  having  authorized 
the  purchase  of  a  waterworks  system,  if  no 
provision  had  been  made  for  the  payment 
thereof,  would  have  caused  the  act  to  be  in- 
operative. An  affirmative  vote  for  §  108 
necessitated  a  ballot  in  favor  of  the  adop- 
tion of  §  112  as  amended." 
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proposition  to  issue  bonds  for  the  construc- 
tion of  waterworks  may  not  properly  be 
coupled  with  a  proposition  to  install  an 
electric  light  plant. 

We  shall  consider  the  first  and  third  of 
these  propositions  together.  Preliminary  to 
the  consideration  of  these  objections,  we  may 
say  that  it  is  well  settled  that  incorporated 
cities  have  only  the  following  powers:  (1) 
Those  granted  in  express  words;  (2)  those 
necessarily  implied  or  incident  to  the  powers 
expressly  granted;  (3)  those  essential  to 
the  declared  objects  and  purposes  of  the 
corporation, — not  simply  convenient,  but 
indispensable;  (4)  that  doubtful  claims  of 
power,  or  doubt  or  ambiguity  in  the  terms 
used  by  the  legislature,  are  resolved  against 
the  corporation.  Voss  v.  Waterloo  Water 
Co.  163  Ind.  69,  66  L.R.A.  96,  106  Am.  St. 
Rep.  201,  71  N.  E.  208,  2  A.  &  E.  Ann.  Cas. 
978,  and  cases  cited.  Champaign  v.  Har- 
mon, 98  111.  491;  Thomson  v.  Lee  County,  3 
Wall.  327,  18  L.  ed.  177;  Mintum  v.  Larue, 
23  How.  435,  16  L.  ed.  674.  It  may  also  be 
stated  as  a  rule  that,  in  considering  the 
legality  of  a  proposed  bond  issue  by  a  city, 
courts  construe  the  Constitution  and  stat- 
utes more  strictly  than  they  are  construed 
in  determining  the  validity  of  bonds  already 
issued  and  disposed  of.  21  Am.  &  Eng.  Enc. 
Law,  pp.  33,  45. 

1.  Neither  the  resolution  authorizing  the 
election,  nor  the  notice  published  by  the 
auditor,  states  the  amount  of  the  proposed 
bond  issue.  The  language  is  "$100,000  or 
such  part  thereof  as  may  be  required."  The 
members  of  this  court  are  agreed  that  this 
failure  to  state  the  amount  of  bonds  which 
it  was  proposed  to  issue  invalidates  the  pro- 
ceedings. The  statute  requires  the  notice  to 
state  the  amount  of  the  proposed  issue  of 
bonds.  The  issuance  of  this  notice  by  the 
auditor  is  a  ministerial  act,  and  he  derives 
his  authority  in  the  premises  from  the  ac- 
tion of  the  city  council,  and  we  conclude  that 
it  is  essential  to  the  legality  of  the  proceed- 
ings that  both  the  resolution  of  the  council 
and  the  notice  of  election  state  definitely  the 
amount  of  bonds  for  and  against  which  the 
vote  is  to  be  taken.  Without  such  statement 
the  question  is  not  fairly  presented  to  the 
electors.  They  are  entitled  to  know  definite- 
ly what  is  proposed  in  the  way  of  increasing 
the  indebtedness  of  the  city.  Under  the  no- 
tice published,  based  on  the  resolution  of  the 
council,  that  body  may  decide  to  issue  any 
part  of  the  $100,000  in  bonds.  The  elector 
may  desire  to  oppose  the  proposition  if  the 
amount  so  stated  definitely  were  larger  or 
smaller.  The  proceedings  are  admitted  to  be 
taken  under  a  statute  vesting  an  express 
power  in  the  council.  Its  only  power  to  is- 
sue bonds  is  derived  from  the  statute,  and 
any  condition  which  the  statute  imposes 
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precedent  must  be  complied  with  fairly  and 
substantially,  and  the  voters  are  not  empow- 
ered to  delegate  the  power  to  fix  the 
amount  of  the  issue,  which  belongs  to  them, 
to  the  city  council.  In  State  ex  rel.  Schultze 
V.  Manchester  Twp.  61  N.  J.  L.  613,  40 
Atl.  689,  an  election  having  been  held  at 
which  it  was  voted  to  authorize  the  town- 
ship committee  to  issue  bonds  to  an  amount 
not  exceeding  $6,000,  under  a  statute,  in 
effect,  like  ours,  the  court  held  that  the 
failure  to  specify  the  amount  to  be  issued 
was  a  fatal  defect,  and  that  no  such  reso- 
lution, with  discretionary  power  to  the 
township  committee  as  to  the  amount  to  be 
issued,  could  be  legally  submitted,  or  be  of 
any  effectiveness  if  submitted  and  adopted; 
and  the  court,  among  other  things,  says: 
"The  resolution  clearly  is  not  one  provided 
by  the  statute  to  be  submitted  to  the  legal 
voters.  The  voters  were  to  determine  the 
amount  by  voting  for  a  resolution  definitely 
fixing  the  amount,  or  defeat  any  issue  of 
bonds  by  voting  against  it.  They  were  not 
to  be  called  to  delegate  the  power  to  the 
township  committee  to  issue,  in  their  discre- 
tion, bonds  to  the  amount  of  $500  or  $6,000. 
Under  this  statute  no  such  discretionary 
power  could  be  vested  in  the  township  com- 
mittee. The  authorities  fully  bear  out  this 
proposition  that,  when  such  power  exists, 
under  the  statute,  in  the  legal  voters  to  or- 
der any  issue  of  bonds  to  a  certain  fixed 
amount,  that  power  cannot  be  delegated  to 
another  body.  The  power  was  vested  here 
solely  in  the  voters,  and  they  could  not,  as 
they  did,  by  voting  upon  this  resolution 
submitted  to  them,  under  the  statute,  for 
their  determination,  delegate  the  power  to 
the  township  committee  of  exercising  a  dis- 
cretion as  to  the  amount.  After  the  elec- 
tion, upon  a  proper  resolution,  the  action  of 
the  township  committee  could  only  be  min- 
isterial as  far  as  the  amount  to  be  issued 
was  involved," — and  cites  many  authori- 
ties in  support  of  its  conclusion. 

In  State  ex  rel.  Lexington  &  St.  L.  R. 
Co.  v.  Saline  County  Ct.  46  Mo.  242,  the 
supreme  court  of  Missouri  passed  upon  this 
question.  A  law  authorized  the  court  to 
subscribe  stock  in  a  railway  company,  but 
provided  that  the  subscription  should  Bot 
be  made  unless  a  majority  of  the  taxpayers 
should  vote  for  it,  specifying  the  amount. 
The  court,  in  submitting  the  question,  called 
on  the  electors  to  vote  for  or  against  an 
amount  not  exceeding  $70,000.  The  court 
held  that  no  amount  was  specified  by  the 
vote;  that  the  question  submitted  left  the 
precise  amount  undetermined.  To  the  same 
effect,  see  Dawson  v.  Dawson  Waterworks 
Co.  100  Ga.  696,  32  S.  E.  907,  and  Hills- 
borough County  v.  Henderson,  45  Fla.  366, 
33  So.  997.    In  the  latter  case  the  law  pro- 
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▼ided  that  the  resolution  submitting  the 
question  of  issuing  bonds  to  a  vote  should 
determine  the  rate  of  interest  to  be  paid 
on  the  bonds.  The  resolution  submitted 
provided  for  a  rate  of  interest  of  not 
more  than  4  per  cent  per  annum.  The 
court  held  that  this  was  not  a  substantial 
compliance  with  the  statute,  and  that  the 
fact  that  the  proposition  was  carried  by  pop- 
ular vote  did  not  cure  the  defect,  and  that 
the  statute  had  vested  the  board  with  no 
authority  to  ask  a  waiver  by  the  voters.  The 
court  says:  "If  the  board  can  lawfully  re- 
serve for  future  determination  by  itself  the 
interest  which  the  bonds  shall  bear,  so  can  it 
reserve  any  or  all  of  the  other  matters  re- 
quired to  be  fixed  in  the  resolution  which  it 
submits  for  ratification."  See  authorities 
cited  in  opinion.  It  may  be  added  that  the 
Florida  court  meets  some  of  the  arguments 
in  favor  of  the  validity  of  the  bonds  by 
statements  which  are  appropos  in  the  case 
at  bar.  It  held  that  while  the  maximum  rate 
of  interest  permitted  by  the  resolution  pro- 
viding for  the  bonds  was  so  low  that  it  was 
possible  that  the  form  of  the  resolution  iti 
stating  4  per  cent  as  the  limit,  rather  than 
as  a  fixed  rate  of  interest,  did  not  materially 
affect  the  election;  that  this,  however,  was 
mere  matter  of  conjecture,  and  did  not  af- 
fect the  law  of  the  case;  that  the  fixing  of 
a  maximum  rate  implies  the  possibility  of 
issuing  the  bonds  at  a  lesser  rate;  and  that, 
in  principle,  there  was  no  difference  between 
that  resolution  and  one  fixing  a  greater  max- 
imum rate,  with  a  correspondingly  greater 
range  of  discretion  in  determining  that  to  be 
adopted.  The  bonds  have  not  been  issued. 
The  rights  of  no  purchaser  for  value  are 
involved,  and  none  of  those  considerations 
exist  which  compel  courts  to  overlook  irregu- 
larities in  the  endeavor  to  protect  such  pur- 
chasers. 

In  Smith  v.  Dublin,  113  Ga.  833,  39  S.  E. 
327,  an  election,  at  which  was  submitted 
the  question  of  issuing  bonds  in  the  aggre- 
gate amount  of  $25,000,  not  more  than  $20,- 
000  of  the  amount  realized  therefrom  to  be 
used  for  building  a  schoolhouse,  and  not 
more  than  $5,000  for  enlarging  the  light  and 
water  plant  of  the  city,  and  the  surplus,  if 
any,  to  be  used  in  such  manner  as  the  mayor 
and  council  might  see  fit,  was  held  invalid 
because  not  meeting  the  legal  requirement 
that  a  notice  of  this  character  should  specify 
the  amount  of  bonds  about  to  be  issued,  and 
for  what  purpose.  The  court  held  that  the 
notice  neither  stated  the  amount  nor  the 
purpose. 

Among  the  reasons  for  requiring  the 
amount  and  other  particulars  to  be  stated  in 
the  resolution  and  notice,  and  particularly 
in  the  notice,  may  be  mentioned  that  it  is 
from  such  notice  and  resolution  that  both 
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the  taxpayers  and  voters  derive  their  knowl- 
edge that  the  election  is  to  be  held  on  the 
question  of  issuing  bonds,  and  they  are  en- 
titled to  such  information  on  the  subject,  in- 
cluding a  statement  of  the  amount  of  the 
proposed  issue,  as  will  enable  them  to  consid- 
er, weigh,  and  discuss  the  merits  of  the  prop- 
osition, and  to  avail  themselves  of  the  op- 
portunity so  given  to  acquire  information, 
not  only  as  to  the  necessity  of  the  proposed 
expenditure,  but  as  to  the  amount  necessary 
to  carry  out  the  plans  of  the  council  and  to 
accomplish  the  purpose  sought.  It  is  per- 
fectly clear  that,  in  the  absence  of  at. least 
as  specific  information  as  is  required  by  the 
statute,  complete  opportunity  is  not  afforded 
those  interested  to  so  investigate  the  various 
questions  as  to  enable  them  to  vote  intelli- 
gently. Other  authorities  might  be  cited  in 
support  of  our  conclusion,  but  we  deem  it 
unnecessary  to  cite  them.  Our  attention  is 
called  to  only  one  authority  apparently 
holding  to  the  contrary.  In  Chicago,  B.  i, 
Q.  R.  Co.  V.  Wilber,  63  Neb.  624,  88  N.  W. 
661,  the  supreme  court  of  Nebraska  held 
that  a  similar  submission  of  the  statement 
of  the  amount  was  sufficient.  Respondent 
seems  to  rest  its  case,  as  relates  to  this 
point,  on  that  authority,  but  the  court  of 
Nebraska  expressly  states  in  the  opinion 
that  it  has  been  unable  to  find  any  law  of 
that  state  requiring  a  specific  amount  to  be 
stated.  We  find  some  other  authorities  to 
the  same  effect,  but  on  examination  it  ap- 
pears that  they  are,  like  the  Nebraska  case, 
based  upon  statutes  which  do  not  require 
the  amount  to  be  stated. 

2.  Our  decision  might  rest  upon  our  con- 
clusion on  the  preceding  point,  but  other 
questions  have  been  raised;  and,  inasmuch 
as  the  city  of  Fargo  will  likely  hold  another 
election  on  the  subject,  and  will  not  wish  to 
proceed  in  the  dark  as  to  such  questions,  we 
will  consider  and  pass  upon  them.  We  do 
so  for  the  further  reason  that  the  state  is 
interested  in  having  these  questions  set  at 
rest.  The  board  of  university  and  school 
lands  desires  to  purchase  any  bonds  is«iued 
by  the  city  of  Fargo,  and  is  in  the  market 
for  bonds  issued  by  other  municipalities  in 
this  state;  and,  at  its  request,  through  the 
governor,  the  attorney  general  appeared  in 
the  case,  made  an  argument,  and  submitted 
a  brief. 

With  respect  to  the  resolution  and  notice 
calling  for  the  issuance  of  bonds  for  the 
double  purpose,  namely,  waterworks  and 
electric  light  plant,  and  requiring  a  vote  on 
the  two  subjects  in  one,  and  that  this  is  not 
submitting  it  in  such  a  manner  as  to  permit 
the  voter  to  vote  for  or  against  either  propo- 
sition  independently  of  the  other,  the  author- 
ities are  in  apparent  conflict.  In  view  of 
this  fact,  and  of  the  further  fact  that  the 
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bonds  have  not  been  issued,  and  that  it  is 
more  important  that  a  safe  rule  should  be 
announced  by  this  court  for  the  guidance  of 
municipalities  in  submitting  such  questions 
than  that  either  line  of  authorities  should  be 
followed,  we  feel  at  liberty  to  adopt  that 
rale,  based  upon  those  principles  which,  to 
US,  appear  most  nearly  in  consonance  with 
the  statute,  the  spirit  of  our  institutions, 
and  which  will  best  protect  the  voter  in  the 
exercise  of  his  franchise  and  the  municipal- 
ity against  possible  fraud.  The  authorities 
are  nearly  unanimous  to  the  effect  that  a 
proceeding  by  which  two  questions  are  sub- 
mitted, when  such  questions  or  their  sub- 
jects and  purposes  are  not  naturally  related 
or  connected,  is  invalid,  and  renders  any 
election  at  which  such  questions  have  been 
so  submitted  invalid.  21  Am.  &  £ng.  Enc. 
Law,  p.  47;  State  ex  rel.  Bethany  v.  Allen, 
186  Mo.  673,  85  S.  W.  631;  People  ex  rel. 
Peoria  &  O.  R.  Co.  v.  Tazewell  County,  22 
111.  147;  Williams  v.  People,  132  111.  674, 
24  N.  E.  647;  Fulton  County  v.  Mississippi  & 
W  R.  Co.  21  111.  338;  Hempstead  v.  Sey- 
mour, 34  Misc.  92,  69  N.  Y.  Supp.  462; 
North  Tonawanda  v.  Western  Transp.  Co. 
16  Abb.  Pr.  N.  S.  297;  Denver  v.  Hayes,  28 
Colo.  110,  63  Pac.  311;  People  ex  rel.  Kern 
County  V.  Baker,  83  Cal.  149,  23  Pac.  364, 
1112;  McBryde  v.  Montesano,  7  Wash.  69, 
34  Pac.  559;  Cain  v.  Smith,  117  Ga.  902,  44 
S.  E.  6;  Leavenworth  v.  Wilson,  69  Kan.  74, 
76  Pac.  400,  2  A.  &  E.  Ann.  Cas.  367;  Truel- 
sen  V.  Duluth,  61  Minn.  48,  63  N.  W.  714; 
Gray  v.  Mount,  46  Iowa,  591 ;  Elyria  Gas  & 
Water  Co.  v.  Elyria,  57  Ohio  St.  ^374,  49  N. 
E.  335;  Farmers'  Loan  &  T.  Co.  v.  Sioux 
Falls,  (C.  C.)  131  Fed.  890,— are  all  square- 
ly to  the  effect  that  the  submission  of  double 
questions  in  such  a  manner  as  to  require 
a  vote  for  or  against  both  is  illegal.  We 
shall  not  take  the  space  to  review  these  au- 
thorities at  length,  or  the  reasons  which  the 
several  courts  advance  in  support  of  their 
conclusions.  All  the  reasons  given  by  them 
are  applicable  in  the  case  at  bar. 

The  contention  in  the  case  at  bar  is  that, 
because  the  resolution  and  notice  read,  "and 
for  the  purpose  of  installing  of  an  electric 
light  plant  in  connection  with  the  said 
pumping  station  for  furnishing  street  and 
other  lights  and  power,"  they  present  only 
a  single  question  or  purpose,  and  do  not 
come  within  the  rule  laid  down  in  most  of 
the  authorities  referred  to  above.  It  is  con- 
tended that  the  two  purposes  or  objects, 
namely,  a  pumping  station  and  electric  light 
plant,  are  made  one  by  the  use  of  the  phrase 
*'in  connection."  No  serious  contention  is 
made  that  without  the  use  of  such  words 
an  electric  light  plant  and  waterworks  or 
pumping  station  would  be  separate  and  dis- 
tinct from  each  other.  It  appears  to  us  that 
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subjects  which  are  so  different,  and  whica 
have  no  natural  or  necessary  connection, 
cannot  be  made  one,  and  the  law  and  the 
reasoning  of  the  courts  evaded  by  a  play 
upon  words.  A  verbal  joining  does  not  con- 
nect them  in  fact,  when  they  are  connected 
neither  naturally  nor  by  statute.  It  is  con- 
tended that  the  city  will  be  enabled  to  econo- 
mize in  its  proposed  enterprise  by  connect- 
ing the  two;  that  they  may  be  placed  under 
the  same  roof;  that  the  same  boilers  may  be 
used  for  pumping  and  furnishing  light;  or 
that,  if  electricity  is  procured  from  private 
parties  and  transmitted  to  the  plants,  it 
may  be  used  for  power  for  the  pumping  sta- 
tion. Courts  are  frequently  required  to  an- 
nounce general  principles  and  rules  in  con- 
struing statutes,  and  for  the  guidance  of 
municipalities  as  well  as  private  parties. 
When  the  meaning  of  the  statute  is  doubt- 
ful, so  either  of  two  constructions  may 
be  adopted,  it  is  the  duty  of  courts  to  fol- 
low those  which  to  them  seem  to  be  the  best 
reasons,  and  those  best  calculated  to  protect ' 
the  public  against  fraud  and  imposition,  and 
which  will  best  promote  the  general  welfare. 
Any  such  general  rule  .may,  in  individual 
cases,  work  hardship,  but  even  so,  this  fact 
does  not  militate  against  the  wisdom  of  well- 
established  rules  of  construction.  We  have 
no  doubt  that  in  the  present  instance  it 
might  be  a  little  more  convenient  for  the  au- 
thorities of  the  city  of  Fargo  to  lump  the  ex- 
penditures necessary  for  the  construction  of 
the  two  plants,  and  in  some  measure  com- 
bine them,  without  separating  their  esti- 
mates or  determining  in  advance  the  approx- 
imate amount  necessary  to  invest  in  each 
project,  in  other  words,  if  not  proceeding  by 
guess  itself,  permitting  the  voters  to  do  so; 
but,  even  if  they  are  built  in  connection,  even 
if  the  words  "in  connection"  are  considered 
to  mean  something  more  than  a  mere  nomi- 
nal connection,  we  see  no  serious  obstacle  in 
the  way  of  determining  beforehand,  at  least 
approximately,  how  much  it  is  necessary  to 
provide  for  investing  in  each  separate  en- 
terprise. After  that  is  done,  and  the  ques- 
tions are  submitted  to  the  voters  and  ap- 
proved, there  is  ample  time  for  the  council 
to  determine  whether  the  projects  shall  be 
united  or  separated,  and  without  any  materi- 
al prejudice  to  the  city  or  its  inhabitants. 
Among  the  reasons  why  both  propositions 
should  not  be  submitted  to  a  single  vote  are 
that  our  whole  election  system,  whether  it 
relates  to  candidates  or  public  improvements 
or  works,  is  built  up  and  founded  on  the 
fundamental  principle  that  every  elector 
shall  be  given  the  opportunity  to  vote  for  or 
against  any  candidate,  or  any  proposition, 
independent  of  and  separate  from  his  vote 
for  or  against  any  other  candidate  or  propo- 
sition.   No  one  would  seriously  argue  that 
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an  election  was  fair  which  only  admitted  of 
the  voter  voting  for  or  against  all  the  candi- 
dates on  any  one  party  ticket,  and  inclosing 
all  the  names  on  one  party  ticket  in  a 
bracket  would  not  make  such  a  proceeding 
valid.  It  is  equally  important  that  the 
voter  be  given  the  same  opportunity  in  vot- 
ing on  question  not  relating  to  candidates. 
If  two  propositions  can  be  joined  in  such  a 
manner  that  the  voter  must  vote  for  or 
against  both,  it  admits  of  the  submission  of 
a  question  devoid  of  merit  in  connection 
with  one  for  which  there  is  a  pressing  de- 
mand, and  of  a  weak  proposition  being  car- 
ried on  the  strength  of  a  worthy  one. 

In  the  case  at  bar  no  quesion  is  made  as 
to  good  faith  or  the  merits  of  either  proposi- 
tion. It  is  no  part  of  the  province  of  this 
court  to  determine  the  merits,  but  it  can 
readily  be  seen  that  some  voters  may  feel 
that  an  urgent  necessity  exists  for  an  im- 
proved water  system,  and  little  or  none  for 
an  electric  light  plant,  or  vice  versa.  Some 
•voters  may  think  and  feel  that  increasing 
the  indebtedness  for  the  construction  of  a 
pumping  plant  and  filtration  system,  which 
are  naturally  connected,  is  the  only  burden 
which  should  be,  at  the  present,  added  to 
those  already  being  carried  by  the  taxpayer. 
We  have  no  doubt  that  most  of  the  residents 
of  Fargo  feel  that  some  method  of  filtration 
and  improvements  in  the  water  system  are 
almost  questions  of  life  and  death,  but,  if  so, 
this  only  emphasizes  the  wisdom  and  neces- 
sity of  submitting  the  questions  separately. 
The  statute  requires  the  notice  to  state  the 
purpose  for  which  the  bonds  are  to  be  is^ 
sued.  We  have  no  doubt  that  a  pumping 
station  and  a  filter  each  constitute  part  of 
one  purpose,  and  an  "electric  light  plant" 
another  purpose;  but,  even  if  they  are  not 
teclinically  two  purposes,  the  same  reasons 
are  still  applicable,  and  their  force  is  not 
diminished.  The  question  is,  not  one  of 
connecting  by  words,  but  identity  of  pur- 
pose, or  can  one  naturally  be  operated  with- 
out the  other  T  We  are  satisfied  that  the 
legislative  intent  was  to  separate  those  en- 
terprises or  purposes.  This  is  partially  ap- 
parent from  the  fact  that  they  are,  as  we 
have  before  indicated,  authorized  by  sepa- 
rate and  distinct  paragraphs  of  the  section 
of  the  Code  defining  the  powers  of  city  coun- 
cils, and  were  enacted  at  difierent  sessions  of 
the  legislature,  and  that  the  power  of  the 
council  relating  to  waterworks  is  far  broad- 
er than  its  power  relating  to  lighting.  See 
Rev.  Codes,  1905,  H  11  &  75,  §  2678.  Most 
of  the  authorities  cited  by  respondent  sup- 
porting the  order  of  the  trial  court  are 
based  upon  statutes  which  in  terms  connect 
the  two  subjects,  or  the  courts,  as  shown  by 
their  opinions,  gave  it  little  or  no  consider- 
ation. 
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In  Woodbridge  v.  Duluth,  97  Minn.  256, 
69  N.  W.  296,  the  city  charter  provided  for 
water  and  light  bonds,  and  the  question  does 
not  appear  to  have  been  raised  as  to  wheth- 
er they  could  be  combined.    The  same  ii  true 
of   State   ex   rel.   Ferguson   ▼,   Caffery,   49 
La.   Ann.    1162,    22    So.   766.     Coleman   v. 
Eutaw,   157  Ala.  327,  47  So.   703,  appears 
to   be   in   point,   but   an   examination   dis- 
closes  that   the  subjects  are   connected  by 
statute.     This   is   conceded   by  respondent. 
It  is  therefore  not  an  authority.    In  Ellin- 
wood  V.  Reedsburg,  91  Wis.  131,  64  N.  W. 
886,   it   was    held    that   the   city    had    the 
right  to  issue  bonds  for  water ,  and  light 
plants,  but  the  question  of  combining  was 
not  raised,  and  the  court  was  passing  upon 
a  far  more  comprehensive  statute  than  our 
own.     In  Heilbron  v.  Cuthbert,  96  Ga.  312, 
23  S.  E.  206,  we  find  no  discussion  of  the 
point.     People  ex  rel.  Mariposa  County  v. 
Counts,  89  Cal.  16,  26  Pac.  612,  is  not  an 
authority.    The  bonds  were  for  the  construc- 
tion of  two  highways,  but  they  both  united 
with   another,    and   therefore   the   question 
presented  related  to  a  single  purpose,  that 
of  making  a  continuous  highway.     Linn  v. 
Omaha,  76  Neb.  662,  107  N.  W.  983,  holds 
an  issue  of  bonds  legal  for  building  separate 
engine   houses   and   buying  sites,   but   this 
only  presents  one  purpose.    The  North  Tona- 
wanda  and  Hempstead  Cases,  supra,  are  di- 
rectly in  point.    In  the  former  the  principle 
is  announced  that  there  must  be  a  necessary 
connection  between  the  different  objects  to 
make  their  submission  to  a  single  vote  legal. 
In  the  latter  case  the  court  lays  much  em- 
phasis upon  the  fact  that  the  subjects  of 
waterworks  and  lighting  system  were  dealt 
with  in  the  statute  separately,  and  the  court 
says:      "To  join  in  the  resolution  two  or 
more  objects  interwoven  by  words,  so  that 
they  cannot  be  acted  upon  separately,  com- 
pels  the  taxpayer  to  vote   for   or   against 
both,  although  he  might  be  in  favor  of  one 
and  opposed  to  the  other.     He  is  thus  de- 
prived of  his  freedom  of  choice," — ^and  holds 
that  waterworks  and  a  lighting  system  are 
not  related  of  necessity,  and  that,  without 
a  separate   specification  of  the  amount  to 
be  applied  to  each,  the  resolution  submit-^ 
ting  the  question  of  issuing  bonds  for  water- 
works and  a  lighting  system  was  indefinite 
as  to  purpose,  and  at  variance  with  both 
the  letter  and  spirit  of  the  statute,  which 
required  the  ordinance,  or  the  resolution  un- 
der which  it  wai  proposed,  to  contract  a 
debt  for  village   improvements,  to  specify 
the  particular  improvement  to  be  made  and 
the  amount  to  be  raised  therefor. 

In  the  Leavenworth  Case,  supra,  the  Kan- 
sas court  says:  "The  statute  reserves  a 
large  and  clearly  defined  discretion  in  the 
matter  to  the  people  themselves.     No  plan 
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involving  the  issuing  of  bonds  can  be  car- 
ried out  without  their  sanction.  Even 
though  the  mayor  and  council  may  contract, 
they  cannot  pay  by  means  of  bonds  unless 
the  people  approve.  Every  arrangement  for 
indebtedness  which  the  mayor  and  council 
may  make  involving  city  bonds  must  in- 
clude an  appeal  to  the  ballot  box,  and  must 
fail  if  the  ballot  box  be  found  to  contain  a 
majority  of  adverse  votes.  This  discretion 
of  the  taxpayer  the  mayor  and  council  can- 
not exercise  and  cannot  control.  Since, 
therefore,  no  bonds  may  be  issued  for  any 
purpose,  or  for  any  set  of  purposes,  unless 
the  people  be  consulted  and  give  their  con- 
sent, every  voter  must  have  a  fair  oppor- 
tunity to  register  an  intelligent  expression 
of  his  will.  This  the  official  ballot  failed  to 
provide."  In  Cain  v.  Smith,  117  Ga.  902, 
44  S.  E.  5,  the  court  says:  "If  the  general 
assembly  were  allowed  to  submit  two,  three, 
or  more  propositions  at  one  time  in  connec- 
tion with  the  question  of  incurring  a  debt, 
and  were  to  require  the  citizen  to  vote  for  or 
against  all,  the  question  of  incurring  the 
debt  would  no  longer  be  left  to  the  will  of 
the  qualified  voters,  .  .  .  but  would  be 
remitted  to  the  subtlety  and  ingenuity  of 
those  interested  and  usually  influential  in 
passing  local  legislation,  in  combining  to- 
gether* various  matters,  which  might  have 
the  effect  to  bring  about  a  vote  in  favor  of 
bonds  when  it  might  not  have  been  brought 
about  if  the  single  issue  had  been  submitted 
to  a  vote."  It  might  well  be  inquired  wheth- 
er, in  the  case  at  bar,  the  city  authorities 
have  not  exercised  considerable  of  the  in- 
genuity referred  to  in  so  wording  the  resolu- 
tion and  notice  as  to  appear  to  submit  only 
one  question  or  proposition,  when  in  fact 
submitting  two,  in  such  a  manner  that  the 
voter  has  no  opportunity  to  exercise  his 
judgment  on  them  independently. 

In  Denver  v.  Hayes,  28  Colo.  110,  63  Pac. 
311,  the  officers  of  the  city  of  Denver  were 
acting  under  a  law  almost  identical  with 
ours,  and  submitted  the  question  of  issuing 
bonds  for  different  purposes  to  a  vote  in  the 
same  manner.  It  says:  "That  the  action 
of  the  city  council  was  fundamentally  wrong 
we  have  not  the  slightest  doubt.  The  pur- 
pose of  the  framers  of  the  Constitution, 
which  they  expressed  in  the  section  under 
consideration,  and  the  object  of  the  general 
assembly  which  is  embodied  in  the  city 
charter,  were  to  prohibit  municipal  authori- 
ties from  creating  a  debt  for  municipal  pur- 
poses, and  from  issuing  bonds,  unless  a  ma- 
jority of  the  legal  electors  of  the  city  gave 
their  consent  thereto.  By  the  proceedings 
under  review  no  opportunity  was  given  by 
the  city  council  to  the  electors  to  express 
their  will  as  to  incurring  a  debt  for  any 
particular  purpose,  and  the  voice  of  the 
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electors  has  never  been  heard.  Neither  the 
constitutional  limitation  nor  the  statutory 
provisions  expressly  declare  that  only  one 
purpose  may  be  submitted  at  the  same  elec- 
tion, nor  that,  if  more  than  one  purpose 
may  be  thus  submitted,  each  shall  be  sepa- 
rately stated.  But  the  object  of  neither 
can  be  attained,  and  effect  to  the  language 
in  which  they  are  expressed  cannot  be  giv- 
en, unless  such  purposes  be  separately  stat- 
ed, and  the  amount  proposed  to  be  applied 
to  each  particular  purpose  designated.  This 
must  be  done,  not  only  in  the  ordinance 
which  provides  for  the  submission,  but  in 
the  election  notice;  and  the  ballots  must  be 
so  prepared  that  every  elector  may  declare 
his  choice  as  to  each  purpose,  and  the 
amount  proposed  to  be  applied  thereto  must 
also  be  stated.  To  combine  several  distinct 
and  independent  purposes  into  one  proposi- 
tion, without  specifying  the  amount  which 
is  to  be  devoted  to  each,  is  a  clear  evasion 
of  the  law,  and,  if  permitted,  would  fritter 
away  the  safeguards  thrown  around  such 
transactions." 

In  Gray  v.  Mount,  45  Iowa,  591,  is  found 
a  very  lucid  explanation  of  this  doctrine, 
and  the  court,  among  its  observations  on  the 
subject,  remarks:  "The  next  matter  urged 
against  the  validity  of  the  proceedings  is  the 
union  of  two  objects,  and  two  separate  ap- 
propriations for  distinct  objects,  in  one  prop- 
osition, so. that  the  elector  could  not  vote 
for  one  and  against  the  other.  We  think 
this  presents  a  fatal  objection  to  the  legality 
of  the  proceedings.  The  question  to  be  sub- 
mitted to  the  voters  was  not  simply  whether 
it  was  their  will  to  appropriate  the  fund,  but 
there  must  be  an  object  for  the  appropria- 
tion in  order  to  constitute  the  proposition 
to  be  voted  upon.  The  object  is  of  the  es- 
sence of  the  proposition.  This  cannot  be  de- 
nied. The  appropriation  for  a  given  object 
is  the  proposition  submitted.  If  there  be 
two  objects,  and  a  specified  amount  of  funds 
to  be  devoted  to  each,  it  is  very  plain  that 
there  are  two  propositions  submitted  at  the 
same  election.  If  they  are  submitted  to- 
gether, it  is  very  clear  that  the  voter  cannot 
vote  for  one  and  against  the  other.  He  miist 
vote  against  both,  whereby  he  may  defeat 
one,  the  success  of  which  he  desires,  or  he 
must  vote  for  both,  whereby  he  may  cause 
the  success  of  one  which  he  desires  to  be 
defeated.  If  he  fails  to  vote,  he  may  thus 
aid  in  causing  the  defeat  of  his  favorite 
measure,  and  the  adoption  of  the  one  he 
opposes.  He  has  thus  no  liberty  of  choice. 
The  plan  of  submitting  the  questions,  for 
there  are  two,  resembles  more  the  common 
device  of  an  auctioneer  in  disposing  of 
worthless  goods,  whereby  a  good  article  is 
mingled  with  them  and  made  to  draw  bids, 
or  the  cunning  tricks  of  gamesters  to  induce 
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wagers  of  the  unwary,  rather  than  the  open, 
direct,  and  fair  manner  that  always  should 
prevail  in  elections  by  the  people.  The  very 
letter,  as  well  as  the  spirit,  of  our  election 
laws  condemns  this  plan.  It  has  never  been 
heard  of  that  electors  were,  by  any  plan, 
denied  th&  right  of  choosing  one,  and  reject- 
ing another,  candidate  for  office,  to  be  voted 
for  at  the  same  election.'' 

An  examination  of  the  authorities  satisfies 
us  that  the  conflict  is  more  apparent  than 
real.  We  are,  in  addition  to  the  reasons  al- 
ready referred  to,  impressed  with  some  oth- 
ers which  we  think  serve  to  reinforce  the 
contention  that  they  arc  separate  purposes. 
These  reasons  may  not  be  controlling,  but 
are  nevertheless  of  considerable  force.  Sec- 
tion 130  of  the  Constitution,  supra,  requires 
the  legislative  assembly  to  prohibit  the  di- 
version of  money  raised  by  taxation,  loan,  or 
assessment  for  any  purpose,  to  any  other 
purpose,  except  by  authority  of  law.  The 
submission  of  the  question  in  the  manner  in 
which  it  was  submitted  necessarily  com- 
mingles the  funds  obtained  by  the  loan  con- 
templated, and  in  spirit  violates  this  con- 
stitutional provision,  without  authority  of 
law.  As  seen,  the  Constitution  and  statute 
provide  for  a  debt  limit  for  general  purposes 
of  6  per  cent,  and  an  additional  amount 
equaling  3  per  cent  of  the  assessed  valuation 
on  a  two-thirds  vote,  making  a  possible  in- 
debtedness for  general  purposes  of  8  per 
cent.  It  is  also  provided  that  any  city, 
when  authorized  by  a  majority  vote,  may  in- 
crease the  indebtedness,  not  exceeding  4  per 
cent,  without  regard  to  existing  indebted- 
ness, for  the  construction  or  purchase  of 
waterworks,  or  constructing  sewers,  but  for 
no  other  purpose  whatever.  It  may  well  be 
questioned  whether  this  provision  does  not 
contemplate '  that  indebtedness  for  water- 
works or  sewers  must  be  incurred  in  such  a 
manner,  at  least  until  the  4  per  cent  limit 
is  reached,  as  to  leave  the  city  free  to  ex- 
ercise its  right  to  incur  the  prescribed  in- 
debtedness for  general  purposes  to  the  full 
limit,  independent  of  waterworks  or  sewer 
indebtedness.  It  is  clear  that  the  combina- 
tion of  indebtedness  for  electric  lights  with 
that  for  waterworks  precludes  its  inclusion 
in  the  4  per  cent  allowed  for  waterworks 
indebtedness,  and  reduces  to  that  extent  the 
power  of  the  city  given  by  the  Constitution 
to  incur  indebtedness  for  carrj'ing  on  its 
other  affairs,  and  that  a  state  of  facts  may 
readily  arise  whereby,  by  reason  of  doing 
this,  a  city  might  be  seriously  crippled  in 
the  conduct  of  its  affairs  as  a  municipality 
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and  agency  of  the  state.  Lei  us  suppose  a 
city  with  an  assessed  valuation  of  $1,000,000. 
It  has  the  right  to  issue  bonds  for  water- 
works and  sewers  in  the  sum  of  $40,000.  It 
has  the  power  to  issue  bonds  on  the  vote  of  a 
majority  of  the  voters,  for  general  city  pur- 
poses, in  the  amount  of  $50,000.  It  issues 
bonds  in  the  amount  of  $40,000  or  water- 
works and  electric  lights.  It  thereby  ex- 
hausts its  constitutional  credit  for  general 
purposes,  without  a  two-thirds  vote,  within 
$10,000.  The  assessed  valuation  of  the  city 
decreases  $200,000.  It  is  clear  that  the  city 
would  then  be  left  with  no  power,  except  on 
a  two-thirds  vote,  to  make  use  of  any  of  the 
credit  with  which  the  constitution  has 
clothed  it,  for  general  purposes,  and  the 
$40,000  created  for  waterworks  purposes 
would  still  be  unused,  and  the  city  might 
be  rendered  powerless  to  provide  for  its  nec- 
essary running  expenses.  Such  a  condition 
is  entirely  within  the  possibilities.  It  might 
issue  waterworks  bonds  to  the  full  amount 
of  5  or  8  per  cent  in  the  first  instance,  and 
leave  nothing  for  general  purposes  or  emer* 
gencies. 

In  People  ex  rel.  O'Meara  v.  Salt  Lake 
City,  23  Utah,  13,  64  Pac.  461,  the  supreme 
court  of  that  state  held  that,  under  similar 
constitutional  provisions,  the  power  iq  in- 
cur an  indebtedness  for  water,  light,  and 
sewer  purposes  was  absolutely  within  its^ 
own  limits,  and  that  the  debt  created  by 
virtue  of  a  4  per  cent  provision  similar  ta 
ours  for  the  three  purposes  named  was  ad- 
ditional to  that  permitted  for  general  pur- 
poses, and  that  the  purpose  of  the  framers. 
of  the  Constitution,  among  others,  was  to- 
separate  the  general  debt  power  from  the- 
special  debt  power. 

We  think  it  at  least  questionable  and 
worthy  of  consideration  whether  the  city 
can  issue  bonds  intended  for  waterworks, 
that  they  will  necessarily  fall  within,  or  be- 
included  in,  the  ordinary  6  or  8  per  cent  debt 
limit  of  the  Constitution,  and  in  any  event, 
until  it  has  exercised  its  right  and  power  to 
issue  them  to  the  limit  provided  of  4  per 
cent  for  the  special  purpose.  This  is  sug- 
gested, but  as  it  is  not  necessary  to  deter- 
mine it  in  this  case,  and  as  counsel  saw  fit 
to  leave  the  court  without  enlightenment,, 
we  leave  it  undecided.  The  order  sustaining: 
the  demurrer  is  reversed,  and  the  District 
Court  directed  to  enter  a  decree  in  accord- 
ance with  the  prayer  of  the  complaint. 

All  concur. 

Morgan,  Ch.  J.,  not  participating. 
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(81  Kan.  790,  106  Pao.  1048.) 

I>eed  —  quitclaim  —  oonslderation  — 
record. 

In  order  for  the  grantee  in  a  quitclaim 
deed  to  take  advantage  of  the  statute  requir- 
ing conveyances  of  real  estate  to  be  recorded, 
and  thereby  to  defeat  the  title  held  under 
an  earlier  unrecorded  deed  executed  by  the 
same  grantor,  he  must  have  paid  a  valuable 
consideration  therefor,  and  the  payment  of  a 
merely  nominal  amount  will  not  meet  this 
requirement. 

(February  12,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  CJourt  for  Wilson  County 
in  defendants'  favor  in  an  action  brought  to 
recover  possession  of  certain  real  estate. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bennett  R.  Wheeler  and  John 
F.  Switzer,  for  appellant: 

One  who  accepts  a  quitclaim  deed,  and 
pays  only  the  nominal  sum  of  $1  therefor, 
is  not  a  purchaser  for  value,  and  therefore 
is  not  entitled  to  the  protection  of  the  re- 
cording act  against  unrecorded  deeds  out- 
standing. 

Eger  V.  Brown,  77  Kan.  510,  15  L.R.A. 
(N.S.)  459,  94  Pac.  803;  Ennis  v.  Tucker,  78 
Kan.  55,  130  Am.  St.  Rep.  352,  96  Pac.  140; 

24  Am.  &  Eng.  Enc.  Law,  pp.  138,  488; 
Turner  v.  Howard,  10  App.  Div.  555,  42  N. 
Y.  Supp.  335;  TenEyck  v.  Witbeck,  135  N. 
Y.  40,  31  Am.  St.  Rep.  809,  31  N.  E.  994; 
Mason  v.  Mullahy,  145  III.  383,  34  N.  E.  36. 

Messrs.  Atwood  Oady  and  E.  D.  Alike- 
sell,  for  appellees: 

The  recorded  quitclaim  deed  will  prevail 
over  the  prior  unrecorded  deed. 

Johnson  v.  Williams,  37  Kan.  179,  1  Am. 
St.  Rep.  243,  14  Pac.  537;  Merrill  v.  Hut- 
chinson, 45  Kan.  59,  23  Am.  St.  Rep.  713,  25 
Pac.  215;  Fountain  v.  Kenney,  71  Kan.  642, 
81  Pac.  179;  Eger  v.  Brown,  77  Kan.  510, 
15  L.R.A.(N.S.)  459,  94  Pac.  803;  Ennis  v. 
Tucker,  78  Kan.  55,  130  Am.  St.  Rep.  352, 
96  Pac.  140;  Tucker  v.  Gibson,  80  Kan.  90, 
101    Pac.  633;   Downs  v.  Rich,  81  Kan.  1, 

25  L.R.A.  1035,  105  Pac.  9. 

Ileadnote  by  Mason,  J. 

Note.  ^  The  cases  bearing  on  the  question 
of  precedence  as  between  conveyance  of  land 
for  a  nominal  or  inadequate  consideration 
and  a  senior  unrecorded  conveyance  are  col- 
lected Ht  a  note  to  Wisconsin  River 
Land  Co.  v.  Selover,  16  L.R.A.(N.S.)   1073. 
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Mason,  J.,  delivered  the  opinion  of  the 
court : 

In  1891  Alvin  Dunnakin  conveyed  a  house 
and  lot  of  which  he  was  the  owner,  to  Eli 
Stringer,  by  a  deed  which  was  not  recorded 
until  1905.  In  April,  1899,  the  property 
being  then  unoccupied,  C.  S.  Wicks  obtained 
a  quitclaim  deed  from  Dunnakin,  and  took 
possession.  This  deed  recited  that  it  was 
executed  in  consideration  of  the  payment 
of  $1.  Unpaid  taxes  had  accrued  amounting 
to  about  $105.  On  October  11,  1899,  Wicks 
obtained  a  compromise  tax  sale  certificate 
for  $40,  and  on  April  11,  1900,  he  received  a 
tax  deed  based  thereon.  In  1905  Stringer 
conveyed  to  Fred  L.  Morris,  who  brought 
ejectment  against  Wicks.  Wicks  answered 
claiming  title  under  his  quitclaim  and  also 
under  his  tax  deed.  The  court  found  gener- 
ally for  the  defendant,  and  the  plaintiff  ap- 
peals. 

The  tax  deed  was  void  upon  its  face  be- 
cause issued  one  day  too  soon  before  the 
right  to  redeem  had  expired.  James  v.  Man- 
ning, 79  Kan.  830,  101  Pac.  628.  The  ques- 
tion to  be  determined  is  whether  Wicks,  who 
testified  that  he  paid  Dunnakin  $1  for  the 
quitclaim  deed,  is  entitled  to  protection 
against  the  unrecorded  warranty  deed  which 
his  grantor  had  already  executed.  In  order 
to  derive  a  benefit  from  the  recording  act, 
he  must  have  been  a  purchaser  for  a  .valu- 
able consideration.  'Western  Grocer  Co.  v. 
Alleman,  81  Kan.  543,  —  L.R.A.(N.S.)  — , 
106  Pac.  460.  "The  recording  acts  were 
intended  for  the  protection  of  those  who 
should  part  with  something  of  value,  or  suf- 
fer some  loss,  by  reason  of  having  acted 
upon  the  faith  of  a  conveyance,  and  in 
ignorance  of  some  prior  transaction  which, 
in  the  absence  of  the  operation  of  these  pro- 
visions, would  defeat  the  intended  acquisi- 
tion of  some  new  interest.  It  is  necessary 
that  the  subsequent  purchaser,  in  order  to 
be  entitled  to  the  protection  of  the  record- 
ing acts,  obtain  his  conveyance  for  a  valua- 
ble consideration."  24  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  138.  According  to  the  great 
weight  of  authority  the  payment  of  a  mere- 
ly nominal  amount  is  not  sufficient  to  satis- 
fy this  condition.  The  cases  bearing  on  this 
precise  question  are  collected  in  a  note  in 

10  L.R.A.(N.S.)  1073,  to  which  may  l>o 
added  Lumpkin  v.  Adams,  74  Tex.  96,  102, 

11  S.  W.  1070;  Nichols-Steuart  v.  Crosby, 
87  Tex.  443,  29  S.  W.  380,  and  Abernathy 
V.  South  &  W.  R.  Co.  150  N.  C.  97,  63  S.  E. 
180.  Many  courts  hold  that,  regardless  of 
the  consideration  paid,  one  who  accepts  a 
quitclaim  deed  cannot  invoke  the  benefit  of 
the  registration  act  against  the  holder  of 
an  unrecorded  warranty  deed.  In  a  note 
in  105  Am.  St.  Rep.  859,  it  is  said:  ''The 
argument  has  generally  prevailed  that,  as 
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a  quitclaim  deed  purpoits  to  convey  only 
the  interest  of  the  grantor,  it  cannot  have 
any  operation  when  he  has  already  parted 
with  his  interest,  and  that  it  is  not  mate- 
rial that  his  grantee  had  no  actual  notice  of 
that  fact;  that  the  restricted  language  of 
the  conveyance  is  equivalent  to  notice,  and, 
as  a  final  result,  that  he  who  accepts  such 
a  conveyance  cannot,  within  the  meaning  of 
the  registry  acts,  be  a  bona  fide  purchaser, 
and,  as  such,  entitled  to  protection  against 
prior  conveyances  or  encumbrances  made  by 
his  grantor,  or  equities  existing  against 
him."  This  rule  at  one  time  obtained  in 
the  Federal  Supreme  Court,  but  has  been 
changed  by  later  decisions.  See  Boy n ton  v. 
Haggart,  57  C.  C.  A.  301,  120  Fed.  819. 
It  has  never  prevailed  in  Kansas.  In  this 
state  the  grantee  in  a  quitclaim  deed  may, 
under  some  circumstances,  claim  the  bene- 
fit of  the  record,  even  although  he  has  not 
paid  a  full  or  adequate  consideration.  Ennis 
V.  Tucker,  78  Kan.  55,  62,  130  Am.  St.  Rep. 
352,  96  Pac.  140.  There  is  a  manifest  dif- 
ference, however,  between  a  consideration 
which  is  merely  inadequate  and  one  which 
is  absolutely  nominal.  The  statute  relat- 
ing to  the  recording  of  conveyances  is  in- 
tended to  promote  justice,  and  is  to  be  ad- 
ministered according  to  equitable  principles. 
No  one  is  entitled  to  take  advantage  of 
it  unless  he  is  a  purchaser  in  good  faith,  and 
this  implies  that  he  has  made  some  pay- 
ment, or  surrendered  some  right,  or  done 
some  act,  so  that,  if  his  claim  of  title  fails, 
he  is  left  in  a  worse  position  that  he  was 
before.  This  situation  may  arise  from  his 
payment  of  a  small  amount,  provided  it  is 
substantial.  The  courts  do  not  undertake  to 
measure  his  loss,  and  limit  the  effect  of  the 
statute  by  denying  his  title  upon  compen- 
sation being  made.  But  imless  he  has 
actually  suffered  some  loss,  he  is  regarded 
as  not  being  in  a  position  to  invoke  the 
benefit  of  the  statute.  And  the  payment  of 
a,  merely  nominal  consideration  is  properly 
treated  as  no  payment  at  all,  and  disregard- 
•ed  altogether.  Under  some  circumstances 
the  amount  paid  may  be  so  insignificant  in 
comparison  with  the  value  of  the  property 
fis  fairly  to  be  deemed  unsubstantial  on  that 
account.  Or  the  amount  may  be  so  small 
In  itself  as  to  disclose  that  the  payment 
was  a  mere  form, — that  it  really  played  no 
material  part  in  the  transaction. 

In  Ten  Eyck  v.  Witbeck,  135  N.  Y.  40, 
46,  31  Am.  St.  Rep.  809,  31  N.  E.  994,  995, 
a.  leading  case  on  the  question,  overruling 
•earlier  decisions,  it  was  said:  "A  small  sum 
inserted  and  paid  perhaps  because  of  a  pop- 
ular belief  that  some  slight  money  consider- 
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ation  is  necessary  to  render  the  deed  valid 
will  not  of  itself  satisfy  the  terms  of  the 
statute,  where  it  appears  upon  the  face  of 
the  conveyance,  or  by  other  competent  evi- 
dence, that  it  was  not  the  actual  consider- 
tion."  And  in  Wisconsin  River  Land  Co.  v. 
Selover,  135  Wis.  594,  597,  16  L.R.A.(N.S.) 
1073,  116  N.  W.  265,  267:  "The  statute  was 
not  enacted  to  protect  one  whose  ignorance 
of  the  title  is  deliberate  and  intentional,  nor 
does  a  mere  nominal  consideration  satisfy 
the  requirement  that  a  valuable  considera- 
tion must  be  paid.  Its  purpose  is  to  protect 
the  man  who  honestly  believes  he  is  ac- 
quiring a  good  title,  and  who  invests  some 
substantial  sum  in  reliance  on  that  be- 
lief." 

In  Strong  v.  Whybark,  the  supreme  court 
of  Missouri  upheld  a  quitclaim  to  a  quarter 
section  of  land,  reciting  a  consideration  of 
$5  against  an  outstanding,  unrecorded  deed. 
In  the  opinion  as  published  in  the  South- 
western Reporter,  it  was  said:  "It  seems 
to.  us  that  it  would  be  a  useless  waste  of 
time  and  energy  to  cite  authorities  in  sup- 
port of  the  proposition  that  $5  or  any  other 
stated  sum  of  money  is  a  valuable  consid- 
eration within  the  meaning  of  the  law  of 
conveyancing."  102  S.  W.  968,  969  (12 
L.R,A.(N.S.)  240,  120  Am.  St.  Rep.  710). 
In  the  official  report  this  language  is  modi- 
fied by  the  insertion,  "after  $5  or  any  other 
stated  sum  of  money,"  of  the  limitation, 
"in  excess  of  1  cent,  1  dime,  or  1  dollar, 
which  are  the  technical  words  used  to  ex- 
press nominal  considerations."  204  Mo.  341, 
347  (12  L.R.A.(N.S.)  240,  120  Am.  St.  Rep. 
710). 

In  the  present  case  it  is  clear  that  the 
quitclaim  was  made  gratuitously;  that  the 
consideration  was  purely  nominal;  that  the 
sum  of  $1  was  paid,  and  a  recital  to  that 
effect  inserted  in  the  deed,  because  of  a  be- 
lief that  these  matters  were  essential  to 
its  valdity.  That  the  conveyance  was  not 
made  because  of  the  payment  of  the  dollar 
conclusively  appears  from  the  testimony  of 
Wicks,  who  thus  described  the  negotiations 
leading  up  to  its  execution:  "I  says:  'Mr. 
Dunnakin,  I  see  by  the  records  that  the 
Ben  Way  property  is  still  in  your  name.' 
He  says:  *Yes.'  I  says:  *There  is  a  big  lot 
of  taxes  piled  up  against  it,  and,  if  you 
will  give  me  a  quitclaim  deed,  I  will  pay 
the  taxes.'  He  says,  unhesitatingly:  *I  will 
do  it.'" 

The  judgment  is  reversed,  and  the  cau«e 
remanded  for  further  proceedings  in  accord- 
ance herewith. 

Petition  for  rehearing  denied. 
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UNITED  STATES  CIRCUIT  COURT  OP 
APPEALS,   FOURTH   CIRCUIT. 

W.  H.  RENEGAR,  Plff.  in  Err., 

V. 

UNITED  STATES  OF  AMERIGA. 

(97  C.  C.  A.  172, 172  Fed.  646.) 

Indictment  —  presentation  lyj  foreman 

—  snfflctency. 

1.  A  paper  indorsed  "A  True  Bill,"  and 
handed  by  the  foreman  of  the  grand  jury  to 
the  clerk  of  court  when  the  court  is  not  in 
session,  and  when  none  of  the  grand  jurors 
except  the  foreman  is  present,  is  not  suffi- 
cient to  place  an  accused  on  trial  for  an  in- 
famous crime,  under  the  provisions  of  the 
Federal  Constitution  that  no  person  shall  be 
held  to  answer  for  such  a  crime  unless  by  an 
indictment  of  the  grand  jury,  since  to  con 


stitute  a  valid  indictment  the  paper  must  be 
brought  publicly  into  court  by  all  the  mem- 
bers of  the  jury. 

Same  — defects  in  form. 

2.  The  presentment  of  an  alleged  indict- 
ment by  the  foreman  of  the  grand  jury  to 
the  clerk  of  court,  at  a  time  when  the  court 
is  not  in  session,  is  not  a  mere  irregularity, 
which  is  cured  by  a  statute  curing  defects 
or  imperfections  in  matters  of  form  only, 
not  tending  to  prejudice  accused. 

Courts  —  Jurisdiction  —  indictment  — 
necessity. 

3.  The  absence  of  a  valid  indictment  de- 
stroys the  jurisdiction  of  a  Federal  court  to 
try  one  accused  of  an  infamous  crime,  and 
proceedings  taken  without  such  indictment 
are  absolutely  void. 

(June  3,  1909.) 


Note.  —  Necessity^  mode,  and  record  o/ 
'bringing  indictment  into  open  court. 

This  note  is  confined  to  cases  involving 
the  necessity  and  sufficiency  of  a  return 
into  open  court  of  an  indictment  and  due 
proof  of  such  return,  and  does  not  include 
cases  involving  merely  the  sufficiency  of  the 
indictment  itself,  or  of  the  filing  or  indorse- 
ment thereof,  except  so  far  as  such  filing  or 
indorsements  are  considered  as  affecting  the 
proof  of  the  due  return  of  the  indictment. 

Necessity  that  indictment  be  brought  into 

open  court. 

The  cases  are  practically  unanimous  in 
holding,  or  at  least  recognizing,  that  an 
indictment,  in  order  to  be  a  legal  accusa- 
tion, must  be  brought  into  open  court;  and 
the  more  important  and  more  frequent  ques- 
tions are,  What  is  a  sufficient  presentment 
of  an  indictment  in  open  court  to  satisfy 
this  rule,  and  what  is  a  sufficient  record 
of  that  act?  In  a  few  cases,  however,  the 
courts  have  expressly  held  that  the  indict- 
ment must  be  brought  into  open  court. 

Thus,  in  Sampson  v.  State,  124  Ga.  776. 
S3  S.  E.  332,  4  A.  &  E.  Ann.  Gas.  525,  it 
was  held  that  an  indictment  cannot  be  re- 
turned by  being  delivered  to  the  clerk  after 
a  recess  of  the  court  for  the  day  had  been 
taken,  and  the  judge  had  left  the  court- 
house. 

So,  in  Angle  v.  United  States,  97  G.  C.  A. 
184,  172  Fed.  658,  it  was  held  on  the  au- 
thority of  Renegar  v.  United  States  that 
an  indictment  must  be  brought  into  open 
court. 

It  is  the  imperative  duty  of  the  grand 
jury  to  present  the  indictment  in  open  court. 
Rainey  v.  People,  8  111.  71. 

The' presentation  of  an  indictment  in  open 
court  in  the  presence  of  the  jury  is  as  indis- 
pensable as  the  finding  or  filing.  State  v. 
Glover,  3  G.  Greene,  240. 

It  is  the  returning  of  the  indictment  in- 
to court  as  true,  and  the  recording  or  filinq 
of  it  among  the  records,  that  make  it  ef- 
fectuaL  State  ▼.  Cox,  28  N.  C.  (0  Ired.  L.) 
440. 
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In  Virginia  the  early  ca^je  of  Com.  v.  Ca- 
wood,  2  Va.  Gas.  527,  laid  down  the  rule 
that  an  indictment  must  be  brought  into 
open  court  and  recorded.  And  this  rule  is 
followed  or  recognized  in  several  Virginia 
and  West  Virginia  cases.  Simmons  v.  Com. 
89  Va.  156,  15  S.  E.  386;  Hodges  v.  Com. 
89  Va.  265,  15  S.  E.  513 ;  Watts  v.  Com.  99 
Va.  872,  39  S.  E.  706;  State  v.  Heaton,  23 
W.  Va.  773. 

And  in  State  ▼.  Quarles,  13  Idaho,  252, 
89  Pac.  636,  it  was  held  that  the  statute  re- 
quired that,  when  an  indictment  is  found  by 
the  grand  jury,  it  must  be  presented  by  the 
foreman  to  the  court  in  the  presence  of  the 
grand  jury,  and  must  be  filed  by  the  clerk. 

Indorsement  by  clerk  as   "filed"   as  proof 
that  it  was  returned. 

The  presentment  in  open  court  is  the  only 
recognized  manner  in  which  the  finding  of  a 
grand  jury  can  be  authoritatively  presented, 
and  a  recital  on  the  indictment  signed  by 
the  clerk  that  the  indictment  was  "filed" 
does  not  show  that  it  was  so  presented. 
Goodson  v.  State,  29  Fla.  511,  30  Am.  St. 
Rep.  135,  10  So.  738. 

So,  an  indorsement  upon  the  indictment 
made  by  the  clerk,  "Filed  in  open  court," 
was  held  in  McKenzie  v.  State,  24  Ark.  636, 
not  to  be  sufficient  to  show  that  it  was 
brought  into  open  court  by  the  grand  jury; 
and  to  the  same  effect  were  the  decisions  in 
Chancellor  v.  State,  33  Ark.  815;  Shinn  v. 
State  (Ark.)  124  S.  W.  263. 

But  in  State  v.  Grate,  68  Mo.  22,  it  was 
held  that  an  indorsement  "A  True  Bill" 
signed  by  the  foreman,  and  an  indorsement 
"Filed,"  followed  by  the  date  and  signed  by 
the  clerk,  is  sufficient  evidence  that  the  in< 
dictment  was  duly  found  and  returned. 

And  in  Cooper  v.  State,  59  Miss.  267,  it 
was  held  that,  where  the  indictment  was 
marked  "Filed"  by  the  clerk,  it  was  suffi- 
cient proof  that  the  indictment  had  been  le- 
gally and  properly  returned. 

So,  the  record  is  sufficient  if  it  shows  that 
the  indictment  was  indorsed  by  the  clerk, 
with  a  statement  that  it  was  "filed  in  open 
court,"  and  the  dates  and  other  formal  mat- 
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ERROR  to  the  District  Court  of  the 
United  States  for  the  Western  District 
of  Virginia  to  review  a  judgment  convicting 
defendant  of  having  formed  a  conspiracy  to 
engage  in  the  business  of  distilling  liquor 
with  intent  to  defraua  the  United  States. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Pritchard,  Circuit  Judge, 
Morris  and  Brawley,  District  Judges. 

Mr.  Waller  R.  Staples,  for  plaintiff  in 
error : 

The  finding  by  a  grand  jury  of  a  true  bill 
and  an  indorsement  thereon  to  such  effect 
are  not  alone  sufficient  to  render  it  valid 
as  an  indictment;  but  it  is  necessary  that 
the  bill  should  be  presented  or  returned 
by  the  whole  grand  jury  in  open  court. 


22  Cyc.  Law  &  Proc.  p.  210;  Goodson  v. 
State,  29  Fla.  511,  30  Am.  St.  Rep.  135,  10 
.So.  738;  State  v.  Heaton,  23  W.  Va.  778; 
Com.  V.  Cawood,  2  Va.  Cas.  541;  10  Am.  & 
Eng.  Enc.  Law,  p.  524;  White  v.  Com.  2D 
Gratt.  824;  Simmons  v.  Com.  89  Va.  158,  15 
S.  E.  386;  Price  v.  Com.  21  Gratt.  846; 
Com.  V.  Johnson,  Thacher,  Crim.  Cas.  284; 
Pond  V.  State,  47  Miss.  42 ;  State  v.  Cox,  28 
N.  C.  (6  Ired.  L.)  440;  State  v.  Bordeaux, 
93  N.  C.  560;  Rainey  v.  People,  8  111.  71; 
Nomaque  v.  People,  Breese  (III.)  109,  12 
Am.  Dec.  157;  McKinney  v.  People,  7  111. 
540,  43  Am.  Dec.  65;  Jackson  v.  State,  21 
Ind.  79;  State  v.  Pitts,  39  La.  Ann.  914,  3 
So.  118;  Hite  v.  State,  9  Yerg.  198;  Chappel 
V.  State,  8  Yerg.  166;  Gardner  v.  People,  20 
111.  433;  Kelly  v.  People,  39  111.  157;  Satt- 


ters  properly  set  out.    Westcott  v.  State,  31 
Fla.  458,  12  So.  846. 

Presence  of  the  g^and  jury. 

A  number  of  cases  hold  that  the  return  of 
the  indictment  must  be  made  in  the  pres- 
ence of  the  grand  jury.  Robinson  v.  State, 
33  Ark.  180;  People  v.  Blackwell,  27  Cal. 
Q5;  State  v.  Gainus,  86  N.  C.  632;  State  v. 
Bordeaux,  93  N.  C.  660. 

And  in  Cachute  v.  State,  50  Miss.  169, 
the  rule  in  Mississippi  is  said  to  be  that  the 
indictment  must  be  brought  into  court  by 
the  grand  jury  as  a  body,  or  through  the 
foreman  accompanied  by  the  other  jurors, 
and  the  record  must  show  this  affirmative- 

But  where  the  indictment  was  otherwise 
properly  brought  into  open  court  by  the 
foreman,  and  delivered  to  the  judge,  who  in 
turn  handed  it  to  the  clerk,  and  it  was  prop- 
erly indorsed  and  filed,  it  was  held  in  Unit- 
ed States  V.  Breese,  172  Fed.  765,  that  the 
fact  that  the  other  jurors  were  not  present 
when  it  was  delivered  to  the  court  would 
not  invalidate  it. 

It  is  not  essential  that  all  of  the  grand 
jurors  present  ah  indictment  where  it  is  pre- 
sented by  a  larger  number  than  the  Consti- 
tution requires  to  concur  in  an  indictment. 
State  V.  Griggsby,  117  La.  1046,  42  So.  497. 

Necessity  that  return  be  made  by  foreman. 

Although  the  return  of  the  indictment  is 
usually  made  by  the  foreman  of  the  grand 
jury,  a  few  cases  have  held  that  this  is  not 
necessary. 

Thus,  in  Laurent  v.  State,  1  Kan.  313,  it 
was  held  that  an  indictment  may  be  handed 
in  by  a  member  of  the  grand  jury  other  than 
the  foreman. 

And  if  the  record  shows  that  the  grand 
jury  presented  an  indictment  in  open  court, 
and  that  it  was  returned  by  the  whole  grand 
jury,  it  is  immaterial  that  the  record  does 
not  show  that  a  foreman  was  appointed,  or 
that  the  bill  was  indorsed  by  him.  Friar  v. 
State,  3  How.  (Miss.)  422. 

So,  a  record  otherwise  sufficient  need  not 
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show  that  the  presentment  was  made  by  the 
iOreman.    State  v.  Freeze,  30  Mo.  App.  347. 

Presumptions  as  to  regularity  of  proceed- 
ings. 

Where  an  indictment  recites  that  it  is 
presented  by  the  grand  jury,  and  it  is  prop- 
erly signed  by  the  prosecuting  attorney,  in- 
dorsed "A  True  Bill"  by  the  foreman,  and 
filed  by  the  clerk,  it  will  be  presumed,  in  the 
absence  of  a  showing  to  the  contrary,  that  it 
was  duly  returned  in  open  court,  notwith- 
standing no  entr^  of  the  fact  was  made  upon 
the  minutes  or  journal  of  the  court.  State 
V.  Crilly,  69  Kan.  802,  77  Pac.  701. 

So,  where  the  record  shows  nothing  to  the 
contrary,  it  will  be  presumed  that  the  in- 
dictment was  properly  presented  to  the 
court    People  v.  Lee,  2  Utah,  441. 

And  in  Miller  v.  State,  40  Ark.  488,  it  was 
held  that  there  was  a  legal  presumption 
arising  from  the  fact  that  the  clerk  record- 
ed the  indictment,  that  it  had  been  found  by 
a  grand  jury  and  returned  into  court. 

So,  in  State  v.  Mason,  32  La.  Ann.  1018, 
it  was  held,  reaffirming  State  v.  Onnmacht, 
10  La.  Ann.  198,  that,  in  the  absence  of  any 
suggestion  that,  as  a  matter  of  fact,  the 
grand  jury  did  not  present  the  indictment 
in  open  court,  it  would  be  presumed  that 
the  proceedings  were  entirely  regular,  not- 
withstanding the  clerk  failed  to  state  in  his 
minutes  that  it  did  so  bring  in  the  indict- 
ment. And  the  court  in  the  Mason  Case 
said  that  the  statement  in  State  v.  Morri- 
son, 30  La.  Ann.  817,  that  the  defendant  is 
not  legally  charged  with  any  crime  unless 
the  indictment  is  brought  into  open  court, 
and  that  it  is  the  clerlrB  duty  to  state  this 
fact  in  his  minutes,  was  obiter.  But  where 
the  record  contains  no  entry  whatever  go- 
ing to  show  the  finding  of  the  indictment, 
or  even  that  there  was  any  grand  jury 
impaneled  and  sworn,  a  verdict  of  guilty 
and  the  judgment  thereon  will  be  set  aside. 
State  V.  Shields,  33  La.  Ann.  991 ;  State  v. 
Sandoz,  37  La.  Ann.  376;  State  v.  Pitts,  39 
La.  Ann.  914,  3  So.  118. 

And   in   Nichols   v.   State,   46  Miss.  284, 
the  court  said:     "While  an  absolute  defect 
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ler  V.  People,  59  111.  68 ;  Yundt  v.  People,  63 
111.  372;  Aylesworth  v.  People,  65  111.  301. 

If  there  is  no  jurisdiction  as  where  there 
18  no  valid  indictment  all  the  proceedings, 
including  the  sentence,  are  void  as  such  a 
defect  cannot  be  waived. 

1  Bishop,  New  Grim.  Proc.  §  115;  United 
SUtes  V.  Gale,  109  U.  S.  65,  27  L.  ed.  857, 
3  Sup.  Ct.  Rep.  1;  Grain  v.  United  States, 
162  U.  S.  644,  40  L.  ed.  1102,  16  Sup.  Ct. 
Rep.  952;  Hopt  v.  Utah,  110  U.  S.  579,  28 
L.  ed.  265,  4  Sup.  Ct.  Rep.  202;  Pond  v. 
State,  47  Miss.  39;  Gachute  v.  State,  50 
Miss.  165;  Territory  v.  Woolsey,  3  Utah, 
470,  24  Pac.  765;  Gornwell  v.  State,  53  Miss. 
385;  Danforth  ▼.  State,  75  Ga.  614,  58  Am. 
Rep.  480;  Com.  v.  Smith,  9  Mass.  107; 
Milan  v.  State,  24  Ark.  346;  Rainey  v.  Peo- 


ple; Nomaque  v.  People;  Jackson  v.  State; 
and  State  v.  Cox, — supra;  State  v.  Shields, 
33  La.  Ann.  993;  State  v.  Pitts;  Cora.  v. 
Johnson;  and  Ghappel  v.  Statfe, — supra; 
Brown  v.  State,  5  Yerg.  367;  Com.  v.  Ca- 
wood,  2  Va.  Gas.  527;  Burgess  v.  Com.  2 
Va.  Gas.  483;  State  v.  Bordeaux,  supra; 
Westcott  V.  State,  31  Fla.  458,  12  So.  840. 

Messrs.  Thomas  1j.  Moore  and  Samuel 
H.  Hose,  for  defendant  in  error: 

An  indictment  should  not  be  set  aside  on 
grounds  of  technical  errors,  informalities,  or 
irregularities. 

Laurent  v.  State,  1  Kan.  313;  Frisbie  v. 
United  States,  157  U.  S.  160,  39  L.  ed.  657, 
15  Sup.  Ct.  Rep.  586;  United  States  v.  But- 
ler, 1  Hughes,  457,  Fed.  Gas.  No.  14,700; 
United  States  v.  Terry,  39  Fed.  355. 


will  not  be  cured  or  a  positive  fact  supplied 
by  the  presumption,  yet,  when  a  difficulty 
arises  from  the  inartificial  use  of  language, 
and  it  is  evident  the  statute  has  been  com- 
plied with, 'liberality  will  be  indulged  in  sup- 
port of  the  record." 

And  where  the  record  did  not  show  that 
the  indictment  was  presented  to  the  court, 
it  was  held  in  State  v.  Beebe,  17  Minn.  241, 
Gil.  218,  that  it  would  be  presumed  that  the 
law  in  that  respect  was  complied  with,  if 
it  appears  that  the  indictment  was  found 
and  properly  filed. 

The  presumption  is  that  an  indictment 
was  properly  presented  when  it  is  indorsed 
as  a  true  bill  and  signed  by  the  foreman, 
and  proof  to  the  contrary  can  be  heard  only 
on  plea  in  abatement  filed  in  apt  time. 
State  V.  Weaver,  104  N.  G.  768,  10  S.  E. 
486. 

When  an  indictment  is  authenticated  by 
genuine  signatures  and  indorsements  of  the 
prosecuting  attorney,  foreman,  and  clerk 
of  the  court,  the  presumption  is  that  it  was 
duly  lodged  in  the  court.  State  v.  Lord,  118 
Mo.  1,  23  S.  W.  764. 

A  conviction  will  not  be  reversed  because 
the  record  fails  to  state  that  the  indictment 
was  returned  "in  the  presence  of  the  grand 
jury,"  as  the  court  will  not  presume  that 
the  trial  court  would  have  permitted  it  to 
be  returned  in  the  absence  of  the  jury.  Rob- 
inson V.  State,  supra. 

So,  where  the  indorsement  "presented  and 
filed  in  open  court"  was  made  by  the  clerk, 
it  was  held  in  People  v.  Blackwell,  supra, 
that  it  would  be  presumed  that  it  was  pre- 
sented by  the  foreman  in  the  presence  of  the 
other  grand  jurors. 

But,  where  the  record  merely  showed  that 
the  grand  jury  returned  certain  "numbers," 
without  anything  to  show  that  they  were  in- 
dictments, it  was  held  in  Speed  v.  State,  52 
Miss.  176,  that  the  presumption  that  they 
«'ere  indictments  could  not  be  indulged. 

And  the  presumption  that  the  proceedings 
of  the  court  were  regular  will  not  be  in- 
dulged, where  the  record  does  not  show  that 
the  indictment  was  brought  into  open  court. 
Laura  v.  State,  26  Miss.  174. 
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Necessity  that  record  show  the  return  into 

open  court. 

It  is  a  general  rule  that  the  record  niust 
show  affirmatively  that  the  indictment  was 
brought  into  open  court.  This  rule  is  fol- 
lowed, or  is  at  least  recognized,  by  a  large 
number  of  cases:  Green  v.  State,  19  Ark. 
178;  Milan  v.  State,  24  Ark.  346;  State  v. 
Cheek,  25  Ark.  206;  Holcomb  v.  State,  31 
Ark.  427;  Ford  v.  State,  34  Ark.  649;  Col- 
lins V.  State,  13  Fla.  651 ;  McKinney  v.  Peo- 
ple, 7  111.  540,  43  Am.  Dec.  65;  Rainey  v. 
People,  8  111,  71;  Gardner  v.  People,  20  111. 
430;  Aylesworth  v.  People,  65  III.  301; 
Yundt  v.  People,  65  111.  372;  Conner  v. 
State,  18  Ind.  428;  Conner  v.  State,  19  Ind. 
98;  Springer  v.  State,  19  Ind.  180;  Jackson 
V.  State,  21  Ind.  79;  Jackson  v.  State,  21 
Ind.  171;  Hall  v.  State,  21  Ind.  268;  Stew- 
art V.  State,  24  Ind.  142;  Beavers  v.  State, 
58  Ind.  530;  Williams  v.  State,  1G8  Ind. 
87,  79  N.  E.  1079;  Harriman  v.  State.  2  G. 
Greene,  278;  Dixon  v.  State,  4  G.  Greene, 
381;  Wrocklege  v.  State,  1  Iowa,  107;  Mil- 
lar V.  State,  2  Kan.  174;  Pearce  v.  Com.  10 
Ky.  L.  Rep.  178,  8  S.  W.  893;  State  v.  San- 
doz,  37  La.  Ann.  376 ;  State  v.  Pitts,  39  La. 
Ann.  914,  3  So.  118;  Com.  v.  Johnson, 
Thacher,  Grim.  Gas.  284;  Jenkins  v.  State, 
30  Miss.  408;  Hague  v.  State,  34  Miss.  GIG; 
Josephine  v.  State,  39  Miss.  613;  Pond  ^\ 
State,  47  Miss.  39;  State  v.  Bell,  159  Mo. 
479,  60  S.  W.  1102;  State  v.  Lee,  80  N.  C. 
483;  State  v.  Davidson,  2  Coldw.  184;  Chap- 
pel  V.  State,  8  Yerg.  166;  Hite  v.  State,  9 
Yerg.  198;  Blevins  v.  State,  Meigs,  82;  Cal- 
houn V.  State,  4  Humph.  477;  Henry  v. 
State,  4  Humph.  270;  Brown  v.  State,  7 
Humph.  166;  Bennett  v.  S^^ate,  8  Humph. 
118;  Canupp  v.  State,  97  Tenn.  635,  37  S. 
W.  547 ;  Hardy  v.  Stete,  1  Tex.  App.  550 ; 
Lvnn  V.  State,  28  Tex.  App.  615,  13  S.  W. 
8G7. 

The  indictment  must  be  returned  into 
open  court,  and  the  record  is  the  only  evi- 
dence of  such  a  return.  Gardner  v.  People, 
4  HI.  83. 

And  the  record  showing  the  presentment 
must  be  made  up  in  open  court,  and  not 
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The  alleged  irregularity,  consisting  in  the 
handing  in  of  the  indictment  to  the  clerk 
by  the  foreman,  relates  to  a  defect  or  im- 
perfection in  matter  of  form  only,  not  tend- 
ing to  the  prejudice  of  the  defendant,  and 
is  cured  by  §  1025  U.  S.  Rev.  Stat.  U.  S. 
Comp.  Stat.  1901,  p.  720. 

Bram  v.  United  States,  168  U.  S.  533,  567, 
42  L.  ed.  568,  581,  18  Sup.  Ct.  Rep.  183; 
Price  ▼.  United  States,  165  U.  S.  311,  315, 
41  L.  ed.  727,  729,  17  Sup.  Ct.  Rep.  366; 
Rosen  v.  United  States,  161  U.  S.  29,  32, 
40  L.  ed.  606,  607,  16  Sup.  Ct.  Rep.  434, 
480;  Caha  v.  United  States,  152  U.  S.  211, 
221,  38  L.  ed.  415,  419,  14  Sup.  Ct.  Rep, 
513;  Saylor  v.  Taylor,  23  C.  C.  A.  343,  42 
U.   S.   App.   206,   77   Fed.   476;    Frisbie   v. 


United  States,  157  U.  S.  165,  39  L.  ed.  658^ 
15  Sup,  Ct.  Rep.  586. 

Brawley,   District  Judge,   delivered   the 
opinion  of  the  court: 

The  case  is  before  us  upon  a  writ  of  er- 
ror  to  review  a  judgment  of  the  United 
States  district  court  for  the  western  district 
of  Virginia,  whereby  plaintiff  in  error  wa» 
sentenced  to  serve  two  years  in  the  peniten- 
tiary at  Atlanta,  Georgia,  and  to  pay  a  fine- 
of  $5,000,  for  the  violation  of  §  5440  of  the- 
Revised  Statutes,  U.  S.  Comp.  Stat.  1901, 
p.  3676.  There  are  numerous  assign  men  ts^ 
of  error,  but  we  have  deemed  it  unnecessary 
to  consider  any  except  that  presented  in 
defendant*'s  bill  of  exceptions  No.  15,  where- 
in the  facts  relating  to  the  return  of  the 


after  adjournment.    Moore  v.  State,  46  Tex. 
Crim.  Rep.  520,  81  S.  W.  48. 

It  is  error  to  put  a  defendant  on  trial  on 
an  indictment  unless  it  has  been  returned  in 
open  court,  and  the  only  evidence  of  that 
fact  must  be  found  in  the  record  of  the  case. 
Thornell  v.  People,  11  Colo.  305,  17  Pac. 
904. 

Unless  the  record  shows  affirmatively  an 
entry  to  the  effect  that  the  indictment  was 
brought  into  court,  it  is  error  to  overrule  a 
motion  to  quash.  Cox  v.  State,  7  Tex.  App. 
405. 

So,  in  Chappel  ▼.  State,  supra,  it  was  held 
that  the  record  must  show  more  than  the 
mere  fact  that  the  bill  was  indorsed  as  a 
true  bill  by  the  foreman. 
-  And  in  Cachute  v.  State,  50  Miss.  169, 
the  rule  in  Mississippi  is  said  to  be  that  the 
indictment  must  be  brought  into  court  by 
the  grand  jury  as  a  body  or  through  the 
foreman  accompanied  by  the  other  jurors, 
and  the  record  must  show  this  affirmatively. 

If  the  record  fails  to  show  that  the  in- 
dictment was  brought  into  open  court,  a  mo- 
tion in  arrest  of  judgment  must  be  sus- 
tained. Kelly  v.  People,  39  111.  157;  Sattler 
V.  People,  69  111.  68;  Clark  v.  State,  1  Ind. 
253;  Adams  v.  State,  11  Ind.  304;  Heacock 
V.  State,  42  Ind.  393;  State  v.  Dixon,  97 
Ind.  125. 

So,  while  the  objection  that  the  indict- 
ment did  not  show  that  it  was  presented  in 
court  is  not  one  of  substance,  and  does  not 
^0  to  the  foundation  of  the  prosecution,  yet, 
if  it  be  taken  advantage  of  in  time  for  the 
omission  to  be  supplied  by  amendment,  the 
motion  to  quash  should  be  sustained.  Walk- 
er V.  State,  7  Tex.  App.  52. 

An  order  of  the  court  filing  an  indictment 
is  the  only  legitimate  evidence  of  its  being 
presented  to  the  court.  Com.  v.  English,  G 
Bush,  431.  And  the  order  of  the  court  filing 
the  indictment  is  sufficient  evidence  that  it 
was  filed  in  open  court,  even  if  the  clerk  has 
failed  to  indorse  it  to  that  effect.  Com.  v. 
Stegala,  8  Ky.  L.  Rep.  142. 

But  in  State  v.  Axt,  6  Iowa,  511,  it  was 
held  that  under  the  statue  no  indictment 
should  be  quashed  if  it  could  be  understood 
26  L.R.A.(N.S.) 


from  the  record,  among  other  things,  that 
it  had  been  presented  in  open  court;  and  to- 
the  same  effect  were  the  decisions  in  State- 
v.  Jolly,  7  Iowa,  15;  State  v.  Shepard,  lO* 
Iowa,  126. 

So,  a  plea  of  abatement  is  properly  over- 
ruled if  it  appears  that  the  indictment  was- 
actually  returned  into  open  court,  although* 
no  entry  was  made  on  the  minutes  at  that, 
time.  Chelsey  v.  State,  121  Ga.  340,  49  S^ 
E.  258. 

— illustrations  of  a  sufficient  record. 

An  entry  as  follows,  "The  grand  jury  then 
came  into  court  and  rendered  the  following 
indictment,"  followed  by  a  proper  indict- 
ment, affords  sufficient  record  evidence  of 
the  finding  and  returning  into  open  court  of 
the  indictment.  Oliver  v.  Stete,  38  Fla.  46^ 
20  So.  803. 

A  recital  in  the  record,  "This  day  comes- 
again  the  grand  jury  and  presents  to  the 
court  indictments  in  the  following  cases," 
among  which  was  one  against  the  defendant, 
sufficiently  shows  that  the  indictment 
against  the  defendant  was  publicly  present- 
ed to  the  court.  Fitzpatrick  v.  People,  98^ 
111.  269. 

A  record  showing  an  entry  to  the  effect 
that  the  grand  jury  came  to  the  bar  of  the- 
court  and  made  certain  presentments,  fol- 
lowing which  was  a  copy  of  the  indictment 
against  the  defendant,  is  sufficient.  Kelly  ▼.. 
People,  132  111.  363,  24  N.  E.  56. 

Where  the  record  shows  that  the  grand' 
jury  came  "into  open  court  and  returned 
the  following  indictment,"  followed  by  the- 
indictment,  it  sufficiently  shows  that  it  was- 
returned  into  open  court.  Willey  v.  State, 
46  Ind.  363;  and  to  the  same  general  effect 
was  the  decision  in  Clare  v.  State,  68  Ind. 
17. 

In  Wall  V.  State,  23  Ind.  150,  the  record* 
showed  that  a  grand  jury  had  been  sworn 
and  impaneled,  and  that  afterwards  the 
same  grand  jury  returned  into  court  sundry 
bills  signed  by  the  foreman  as  "True  Bills;"* 
then  followed  a  statement  by  the  clerk  thab 
the  indictment  which  followed  was  one  of 
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alleged  indictment  as  certified  by  the  court 
are  as  follows: 

Defendant's  Bill  of  Exceptions  No.  15. 

Be  it  known  that,  on  the  21st  day  of 
March,  1908,  after  the  above  W.  H.  Renegar 
had  been  put  upon  trial,  and  several  of  the 
witnesses  for  the  government  had  been  ex- 
amined, the  clerk  of  this  court  entered  an 
order  herein,  dated  March  18,  1008,  which 
said  order  reads  as  follows: 

Order  as  to  Finding  Indictment  by  Grand 

Jury. 

Entered  March  18,  1908. 

The  grand  jury  again  appeared  and  re* 
ported  (among  others)  the  following  indict- 
ment,  to  wit: 


Indictment  vs.  Pinkney  Ayers,  W.  H. 
Renegar,  W.  H.  Phillips,  and  James  N.  Bord- 
wine;  for  vio.  §  5440,  U.  S.  Rev.  Stat. 

A  True  Bill. 

Which  order  was  spread  upon  the  order 
book,  and,  for  the  first  time  known  to  coun- 
sel for  the  defendant,  on  this  the  21st  day 
of  March,  1908. 

Whereupon  counsel  for  the  defendant 
moved  the  court  to  correct  said  order,  and 
to  have  the  same  to  conform  to  the  facts 
in  reference  to  the  alleged  return  of  the 
alleged  indictment,  which  said  facts  the 
court  here  certifies  were  as  follows: 

On  the  17th  day  of  March,  1908,  in  the 
trial  of  the  case  of  The  United  States  v. 
Pinkney  Ayers,  the  evidence  was  concluded 


these,  and  it  was  held  that  the  record  suf- 
ficiently showed  that  the  indictment  had 
been  brought  into  court. 

A  record  reciting  "Come  now  the  grand 
jury  for  the  term  aforesaid,  and  present  in 
open  court  the  following  indictments,"  fair- 
ly and  sufficiently  shows  that  the  indictment 
was  returned  into  open  court,  as  the  word 
"present"  is  the  equivalent  of  "return." 
Reeves  v.  State,  84  Ind.  116. 

A  recital  in  the  record  that  the  grand 
lurv  came  into  open  court  and  presented  an 
indictment^  followed  by  the  indictment  it- 
sell,  18  sufficient  to  show  a  due  return  there- 
of. Mathis  V.  State,  94  Ind.  662;  Heath  v. 
State,  101  Ind.  612;  Padgett  v.  State,  103 
Ind.  650,  3  N.  E.  377. 

The  statement  in  the  record  that  on  a  cer- 
tain day  the  grand  jury  filed  an  indictment, 
the  indictment  being  then  set  out  in  full, 
was  held  in  Lee  v.  State,  45  Miss.  114,  suf- 
ficiently to  show  that  it  was  duly  presented, 
as  required  by  law. 

The  record  is  sufficient  which  recites  the 
title  of  the  bill,  together  with  the  number 
and  term  and  the  crime  charged,  and  then 
proceeds  with  the  phrase  "True  Bill."  Hop- 
kins ▼.  Com.  50  Pa.  0,  88  Am.  Dec.  518. 

The  record  statement,  "Indictment  for 
murder  presented  by  the  grand  jury  and 
filed  and  recorded,"  is  sufficient  to  show  that 
the  indictment  was  brought  into  court.  Ho- 
gan  V.  State,  30  Wis.  428,  11  Am.  Rep.  575. 

That  the  indictment  was  duly  presented  to 
the  court  is  shown  by  a  statement  in  the 
record  as  follows:  "On  this  day  the  grand 
jury  return  to  the  bar,  and  through  their 
foreman  deliver  the  following  indictment  as 
a  true  bill,  to  wit.  .  .  ."  State  v.  Vin- 
cent, 91  Mo.  662,  4  S.  W.  430. 

Where  the  record  shows  that  the  indict- 
ment was  signed  by  the  county  attorney, 
and  indorsed  "A  True  Bill"  by  the  foreman 
of  the  grand  jury,  and  filed  by  the  clerk,  it 
is  sufficient  to  show  that  the  indictment 
was  duly  returned  in  open  court.  State  v. 
Jones,  2  Kan.  App.  1,  42  Pac.  302. 

—Alabama  cases. 

In  Alabama ,  the  rule  is  that,  while  it  is 
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necessary  that  the  indictment  be  brought 
into  court,  yet  it  is  not  necessary  that  this 
fact  be  expressly  set  out  in  the  record. 

Thus,  an  entry  upon  the  minutes  of  the 
bringing  of  the  indictment  into  court  by  the 
grand  jury  is  not  necessary  to  constitute  it 
a  legal  accusation.  State  v.  Clarkson,  3  Ala. 
378.    Mose  v.  State,  35  Ala.  421. 

And  the  record  needs  to  show  only  that 
the  filing  of  the  indictment  is  certified  to  by 
the  clerk.  Cross  v.  State,  117  Ala.  73,  23 
So.  784. 

The  fact  that  it  does  not  sufficiently  ap- 
pear that  the  indictment  was  presented  to 
the  court  by  the  foreman  of  the  grand  jury, 
in  the  presence  of  eleven  other  jurymen,  is 
not  a  sufficient  ground  for  quashing  an  in- 
dictment. Williams  v.  State,  160  Ala.  84, 
43  So.  182. 

The  only  evidence  that  an  indictment  has 
been  regularly  and  legally  returned  into 
court  required  by  statu^  is  that  it  shall  be 
indorsed  "A  True  Bill,"  and  signed  by  the 
foreman  of  the  grand  jury.  Wesley  v.  State, 
52  Ala.  182;  Stanley  v.  State,  88  Ala.  154, 
7  So.  273. 

Any  irregularity  in  the  indorsement  of 
the  indictment  as  to  the  time  when  it  was 
brought  into  court  may  be  corrected  during 
the  same  term,  by  order  of  the  court. 
Franklin  v.  State,  29  Ala.  14. 

It  is  not  necessary  for  the  indictment  it- 
self to  show  that  it  was  brought  into  court. 
Harrington  v.  State,  36  Ala.  236. 

A  recital  in  the  transcript  that,  "among 
other  presentments,  the  grand  jury  returned 
the  following,"  followed  by  the  indictment 
in  question,  was  held  in  McCuUer  v.  State, 
49  Ala.  39,  to  be  a  proper  expression  of  the 
presentation  of  the  indictment  to  the  court. 

An  indorsement  "A  True  Bill"  signed  by 
the  foreman  of  the  grand  jury,  and  an  in- 
dorsement by  the  clerk  of  the  court,  "filed  in 
open  court  by  the  foreman  of  the  grand 
jury,  in  the  presence  of  fourteen  other  mem- 
bers of  a  grand  jury,"  followed  by  the  date, 
was  held  sufficient  in  Wesley  v.  State,  supra, 
to  show  that  the  statute  requiring  the  in- 
dictment to  be  brought  into  court  had  been 
sufficiently  complied  with.  Similar  entries 
were  held  sufficient  in  McKee  v.  State,  82 
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on  the  afternoon  of  said  March  17th,  and 
court  was  adjourned  until  10  o'clock  a.  m. 
March  18,  1908.  On  March  18th  the  judge 
of  this  court,  in  his  office,  beneath  the  court 
room  in  the  Federal  Building,  in  the  city 
of  Lynchburg,  by  appointment,  met  counsel 
for  government  and  for  the  said  Pinkney 
Ayers,  at  or  about  9  o'clock  a.  m.,  and  the 
said  judge  and  counsel  were  engaged  in  the 
consideration  of  the  instructions  in  the  case 
of  The  United  States  v.  Pinkney  Ayers,  un- 
til about  2:30  o'clock  P.  M.,  with  the  ex- 
ception of  about  one  hour  during  which 
they  were  separated  and  were  at  lunch. 
While  the  judge  and  counsel  were  so  en- 
gaged in  the  office  of  the  judge,  beneath 
the  court  room,  the  paper  herein,  purporting 
to  be  an  indictment,  was,  by  the  foreman 
of  the  grand  jury,  who  came  alone  into  the 
court  room,  handed  to  the  clerk  at  his  desk 
in  said  court  room,  and  by  him  marked 
**Filed,"  about  12  o'clock  noon,  while  the 
judge  and  counsel  for  Pinkney  Ayers,  who 
were  also  of  the  counsel  for  the  defendant 
in  this  case,  were  engaged  in  the  judge's 
chambers;    the   judge   of   this   court   never 


having  at  that  time  been  in  the  court  room 
at  any  time  during  that  day,  and  did  not 
make  his  appearance  in  the  court  room 
until  about  2:30  o'clock  P.  M.,  an  hour  or 
more  after  the  said  filing  of  the  said  alleged 
indictment,  since  which  appearance  of  the 
judge  in  the  court  room  no  proceedings  have 
been  had  upon  the  said  indictment,  except 
such  as  appear  of  record  herein. 

Counsel  for  defendant  moved  the  court  to 
correct  its  order  above  set  forth,  and  to 
make  the  same  conform  to  the  state  of  facts 
herein  set  out,  and  at  the  same  time  stated 
to  the  court  the  fact  that  the  indictment 
had  been  handed  to  the  clerk,  and  marked 
"Filed,"  in  the  absence  of  the  judge  from  the 
court  room,  was  known  to  counsel  for  de- 
fendant, on  tlie  18th  day  of  March,  1908,  at 
1.30  o'clock  p.  M.,  and  before  pleading  in 
abatement  or  in  bar  of  the  said  alleged  in- 
dictment; the  court  stating  that  the  jury, 
clerk,  marshal,  and  other  officers  of  the 
court  did  meet  in  the  court  room  at  10 
o'clock  A.  M.  on  the  18th  day  of  March,  and 
were  simply  awaiting  the  return  of  the 
judge  until  he  could  flninsh  the  considera- 


Ala.  32,  2  So.  451;   Parnell  v.  State,  129 
Ala.  0,  29  So.  860. 

Where  the  record  recites  that  the  indict- 
ment was  returned  into  court  by  the  fore- 
man in  the  presence  of  all  the  other  jurors, 
it  is  a  sufficient  compliance  with  the  statute 
requiring  that  the  indictment  be  returned  in 
the  presence  of  eleven  other  jurors,  where 
the  record  further  showed  that  there  were 
more  than  eleven  other  jurors.  Letcher 
V.  State,  169  Ala.  59,  48  So.  805. 

Amendment  to  the  record. 

The  record  may  be  amended  nunc  pro 
lunCy  to  show  that  an  indictment  had  in 
fact  been  presented  in  open  court.  Johnson 
V.  State,  24  Fla.  162,  4  So.  535. 

And  though  the  record  does  not  show  that 
the  indictment  had  been  brought  into  court, 
if  it  in  fact  had  been,  the  trial  court,  on  a 
new  trial  being  granted,  may,  by  nunc  pro 
tunc  entry,  make  the  record  show  that  fact ; 
but  this  can  only  be  done  in  the  presence  of 
the  defendant.  Green  v.  State,  19  Ark.  178; 
Halbrook  v.  State,  34  Ark.  520,  36  Am.  Rep. 
17;  Felker  v.  State,  54  Ark.  489,  16  S.  W. 
663. 

Upon  its  appearing  that  the  indictment 
had  been  duly  returned  into  court  by  a  prop- 
er ffrand  jury,  and  the  clerk  of  the  court  had 
failed  to  make  the  proper  entry  of  such  re- 
turn, and  the  indictment  had  since  its  re- 
turn been  on  file  in  the  court,  but  the  clerk 
had  failed  to  mark  it  as  filed,  the  court  not 
only  had  the  right  and  power,  but  it  was 
clearly  its  duty,  in  the  administration  of 
justice,  to  direct  the  making  of  a  proper 
nunc  pro  tunc  entry,  to  show  the  return  and 
filing  of  the  indictment  according  to  the 
facts  of  the  case.  Long  v.  State,  56  Ind. 
133. 
26  L.R.A.{N.S.) 


If  the  record  fails,  at  the  time  of  the  trial, 
to  show  that  the  indictment  had  been  duly 
brought  into  court,  it  is  competent,  during 
the  term  at  which  the  trial  was  had,  for  the 
court  to  make  such  entry  on  the  record  as 
will  properly  show  such  facts.  Bodkin  v. 
State,  20  Ind.  281;  Waterman  v.  State,  110 
Ind.  51,  18  N.  E.  63. 

* 

Waiver. 

Although  the  indictment  may  not  have 
been  properly  brought  into  court,  or  the 
record  may  not  sufficiently  set  out  that  fact, 
yet  the  defendant  may  waive  the  objection 
by  not  seasonably  raising  it. 

Thus,  in  Russell  v.  State,  33  Ala.  366,  it 
was  held  that,  where  the  defendant,  without 
objecting  to  the  legality  or  sufficiency  of  the 
return  of  the  indictment,  pleaded  not  guilty, 
he  could  not  move  in  arrest  of  judgment  be- 
cause of  any  informality  in  the  return. 

And  in  Douglass  v.  State,  8  Tex.  App.  520. 
it  was  held  that  defects  in  the  minutes  of 
the  court  as  to  the  formal  presentment  of 
the  indictment  cannot  be  taken  advantar;e  of 
after  the  verdict.  And  to  the  same  general 
effect  were  the  decisions  in  Jinks  v.  State,  5 
Tex.  App.  68,  and  Alderson  v.  State,  2  Tex. 
App.  10. 

So,  an  objection  that  the  bill  was  not 
properly  presented  to  the  court  is  waived  by 
a  plea  of  not  guilty,  where  there  is  no  mo- 
tion to  quash.  Kerr  v.  State,  36  Oliio  St. 
614. 

And  in  State  v.  Ledford,  133  N.  C.  714, 
45  S.  E.  044,  it  was  held  that  a  defendant 
who  asks  to  be  allowed  to  plead,  and  for  a, 
severance,  without  moving  to  quash  or  mak- 
ing any  other  preliminary  motion,  waives 
any  irre*?nhirity  in  the  presentment  of  tie 
indictment. 


1900. 


ren]:gar  v.  united  states. 


CS!I 


tion  of  the  instructions,  which  for  conven- 
ience was  being  done  in  the  judge's  cham- 
bers, on  the  floor  below;  also  that  the  court 
has,  at  a  previous  term,  given  instructions 
to  the  clerk  and  to  the  assistant  district 
attorney,  that  no  further  announcement 
should  be  made  of  an  indictment  found  by 
the  grand  jury,  and  that  the  same,  after 
indorsement,  should  be  brought  by  the  fore- 
man and  handed  to  the  clerk,  who  would 
thereupon  mark  the  same  ''Filed,"  and  pro- 
ceed to  make  the  regular  order  of  entry; 
the  reason  for  such  instruction  being  that 
frequently  parties  who  were  indicted  learned 
of  the  facts  through  the  public  announce- 
ment thereof  in  the  court  room  before 
capiases  for  their  arrest  could  be  served, 
thus  leading  to  difficulties  in  making  arrests 
and  to  fli«;hts.  But  the  court  certifies  that 
the  defendant,  W.  H.  Renegar,  was  in  at- 
tendance upon  this  court  on  a  bond  not  to 
depart  without  leave  of  court,  and  that 
nothing  contained  in  the  direction  hereinbe- 
fore referred  to  in  any  manner  applied  to 
this  particular  case. 

It  being  conceived,  therefore,  by  the  judge 


of  the  court  that  the  indictment  was  in 
legal  effect  returned  into  court  and  entered, 
and  that  the  order  as  written  by  the  clerk 
is  in  proper  form,  and  as  the  court  docs 
not  conceive  that  the  defendant  would  bo 
prejudiced  by  its  refusal  to  now  change  the 
said  order,  did  overrule  the  motion  of  coun- 
sel for  defendant. 

The  5th  Amendment  to  the  Constitution 
provides  that  no  person  shall  be  held  to 
answer  for  a  capital  or  otherwise  infamou4 
crime  unless  on  a  presentment  or  indict- 
ment of  a  grand  jury.  As  the  statute  au- 
thorized, and  the  court  imposed,  a  sentence 
of  two  years  in  the  penitentiary,  there  can 
be  no  question  that  the  defendant  was 
charged  with  an  infamous  crime  (Ex  parte 
Wilson,  114  U.  S.  426,  29  L.  ed.  92,  5  Sup. 
Sup.  Ct.  Rep.  935;  Mackin  v.  United 
States,  117  U.  S.  352,  29  L.  ed.  911,  6  Sup. 
Ct.  Rep.  777;  and  a  fundamental  prerequi- 
site to  the  defendant's  trial  w^as  an  in- 
dictment by  the  grand  jury.  Does  a  paper 
purporting  to  be  an  indictment,  upon  which 
the  foreman  has  indorsed  "A  True  Bill," 
handed  to  the  clerk  when  the  court  is  not 


Where  the  record  shows  that  the  prisoner 
was  arraigned,  pleaded,  tried,  and  was  found 
guilty,  and  then  made  a  motion  in  arrest 
of  judgment,  it  was  held  in  Gallaher  v. 
State,  17  Fla.  370,  that  it  was  then  too  late 
to  make,  for  the  first  time,  the  objection 
that  the  record  did  not  show  that  the  grand 
jury  presented  the  indictment  in  open  court. 

The  sufTiciency  of  the  return  of  an  indict- 
ment cannot  be  questioned  for  the  first  time 
on  appeal.  Westcott  v.  State,  .31  Fla.  458, 
12  So.  840;  State  v.  Sharpe,  119  Mo.  App. 
386,  95  S.  W.  298. 

By  a  failure  in  the  trial  court  to  demur 
to  an  indictment,  or  move  to  set  it  aside,  it 
was  held  in  Patterson  v.  Com.  80  Ky.  313, 
5  S.  W.  387,  that  the  accused  waives  the 
right  on  appeal  to  make  the  objection  that 
the  indictment  was  not  properly  brought  in- 
to open  court. 

But,  notwithstanding  the  defendant  had 
pleaded  not  guilty,  and  had  been  convicted, 
he  may,  after  a  reversal  of  the  judgment, 
take  advantage  of  the  fact  that  the  record 
does  not  show  that  the  indictment  had  been 
returned,  as  upon  the  granting  of  a  new 
trial  the  cause  stands  as  though  it  never  had 
been  tried.    Cox  v.  State,  7  Tex.  App.  495. 

Miscellaneous  cases. 

An  objection  that  the  record  states  that 
the  indictment  was  "reported,"  instead  of 
"presented,"  is  immaterial.  Patterson  v. 
Com.  supra. 

A  record  statement  that  the  indictment 
was  returned  "into  court"  necessarily  means 
that  it  was  returned  into  open  court.  Ma- 
ples y.  State,  3  Heisk.  408. 

A  statement  in  the  record  that  the  indict- 
ment was  returned  "in  open  cDuvt"  means 
that  the  court  was  in  session  at  the  time  of 
26  L.R.A.(N.S.) 


the  return.     State  v.  CuuningUam^  1'60  luo. 
607,  32  S.  W.  970. 

Where  a  presentment  is  signed  by  all  the 
members  of  the  jury,  and  is  a  part  of  the 
record,  it  is  not  necessary  for  the  record  to 
state  that  the  grand  jury  returned  the  pre- 
sentment.    State  v.  Muzingo,  Meigs,  112. 

In  Georgia  it  has  been  held  that  the  sworn 
bailiff  of  the  grand  jury  is  competent  to 
make  return  of  bills  found  by  the  grand 
jury  (Davis  v.  State,  74  Ga.  870;  Danforth 
V.  State,  75  Ga.  614,  58  Am.  Rep.  480),  but 
not  the  solicitor  general  (Bowen  v.  State,  81 
Ga.  482,  8  S.  E.  730). 

The  finding  of  the  court  below  that  an  in- 
dictment had  been  regularly  presented  can- 
not be  overthrown  by  aflidavits  that  it  was 
presented  and  filed  after  tlie  court  had  ad- 
journed. State  V.  Gibbs,  39  Iowa,  318;  and 
to  the  same  general  effect  is  State  v.  Mcln- 
tire,  59  Iowa,  207,  13  N.  W.  287. 

The  handing  of  an  indictment  to  the 
clerk  in  open  court,  and  the  entry  of  it  on 
the  record,  is  a  sufficient  publication.  Unit- 
ed States  V.  Butler,  1  Hughes,  457,  Fed. 
Cas.  No.  14,700. 

The  statute  does  not  require  that  the  in- 
dictment shall  be  indorsed  to  the  effect  that 
it  was  presented  in  open  court.  Fitzcox  v. 
State,  52  Miss.  923. 

Where  the  Code  makes  the  "marking"  of 
the  indictment  as  filed,  dating  it,  etc.,  the 
exclusive  evidence  of  the  finding  and  presen- 
tation of  an  indictment,  a  demurrer  to  an 
indictment  founded  upon  the  clerk's  failure 
so  to  indorse  it  should  be  sustained.  Stan- 
ford v.  State,  76  Miss.  257,  24  So.  536. 

By  the  Mississippi  statute  of  February  6, 
1878,  the  filing  of  an  indictment  was  made 
evidence  of  the  proper  and  legal  return  of 
the  indictment.  Cook  v.  State,  57  Miss. 
654;  Smith  v.  State,  68  Miss.  867. 
44 
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in  session,  and  when  none  of  the  grand  jury 
except  the  foreman  are  present,  conform  to 
those  settled  usages  and  modes  of  proceed- 
ing which,  from  the  earliest  days,  have  gov- 
erned the  finding  of  indictments?  1  Chitty, 
Crim.  Law,  324,  describes  the  mode  in  which 
the  grand  jury  returns  the  results  of  their 
inquiries  to  the  court,  by  indorsing  "A  True 
Biir  if  found,  and  "Not  a  True  Bill"  if  re- 
jected; and  says:  "When  the  jury  have 
made  these  indorsements  on  the  bills,  they 
bring  them  publicly  into  court,  and  the 
clerk  of  the  peace  at  sessions,  or  clerk  of 
assize  on  the  circuit,  calls  all  the  jurymen 
by  name,  who  severally  answer  to  signify 
that  they  are  present,  and  then  the  clerk  of 
the  pea<!c  or  assize  asks  the  jury  whether 
they  agreed  upon  any  bills,  and  bids  them 
present  them  to  the  court,  and  then  the 
foreman  of  the  jury  hands  the  indictments 
to  the  clerk  of  the  peace  or  clerk  of  assize." 

4  Bl.  Com.  306,  also  describes  the  func- 
tions of  the  grand  jury  and  the  methods  of 
its  proceedings,  the  necessity  of  twelve  at 
least  aasenting  to  the  accusation,  and  adds: 
"And  the  indictment  when  so  found  is  pub- 
licly delivered  into  court." 

A  later  text  writer  (1  Bishop,  Crim.  Proc. 
§  869)  says:  "When  the  grand  jury  has 
found  its  indictments,  it  returns  them  into 
open  court,  going  personally  in  a  body." 

The  Compilation,  22  Cyc.  Law  &  Proc.  p. 
210,  cites  cases  from  fifteen  states  to  sup- 
port the  proposition  in  the  text  that  the 
"finding  by  the  grand  jury  of  a  true  bill 
and  an  indorsement  thereon  to  such  effect 
are  not  alone  sufficient  to  render  it  valid 
as  an  indictment,  but  it  is  further  necessary 
that  the  bill  shall  be  presented  or  returned 
by  the  grand  jury  in  open  court."  It  would 
imduly  extend  this  opinion  to  cite  all  of 
these  cases,  and  we  limit  ourselves  to  an 
examination  of  cases  in  this,  the  fourth  cir- 
cuit, and,  first,  as  to  the  practice  in  the 
state  of  Virginia,  where  this  case  arose. 

In  Com.  V.  Cawood,  2  Va.  Cas.  541,  de- 
cided in  1826,  Judge  Brockenbrough,  de- 
livering the  opinion  of  the  court,  says:  "The 
accusation  in  due  and  solemn  form  is  as 
indispensable  as  the  conviction.  What, 
then,  is  the  solemnity  required  by  law  in 
making  the  accusation?  The  bill  of  indict- 
ment is  sent  or  delivered  to  the  grand  jury, 
who,  after  hearing  all  the  evidence  adduced 
by  the  commonwealth,  decide  whether  it  be 
a  true  bill  or  not.  If  they  find  it  so,  the 
foreman  of  the  grand  jury  indorses  on  it 
'A  True  Bill,'  and  signs  his  name  as  fore- 
man, and  then  the  bill  is  brought  into  court 
by  the  whole  grand  jury,  and  in  open  court 
it  is  publicly  delivered  to  *he  clerk,  who 
records  the  fact.  It  is  necessary  that  it 
should  be  presented  publicly  by  the  grand 
jury;  that  is  the  evidence  required  by  law 
26  'l.R.A.(N.S.) 


to  pr<)ve  that  it  is  sanctioned  by  the  ac- 
cusing body,  and,  until  it  is  so  presented  by 
the  grand  jury,  with  the  indorsement  afore- 
said, the  party  charged  by  it  is  not  indicted, 
nor  is  he  required  or  bound  to  answer  to 
any  charge  against  him  which  is  not  so 
presented.  .  .  .  The  circumstance  that 
this  bill  is  indorsed  'A  True  Bill,'  and  signed 
by  David  Campbell,  foreman,  affords  no 
record  proof  that  the  bill  was  found  by  any 
grand  jury,  nor  particularly  by  this  grand 
jury.  That  gentleman  may  have  been  fre- 
quently the  foreman  of  other  grand  juries 
in  the  same  court,  and,  though  we  all  know 
as  men  that  he  would  not  sign  any  paper 
as  foreman  without  being  really  so,  yet  as 
judges  we  must  require  record  proof  tliat  he 
was  authorized  by  the  grand  jury  of  which  he 
was  foreman  to  make  the  indorsement  now 
before  us,  and  that  he  presented  it  in  their 
presence  in  open  court  as  the  accusation 
against  this  individual." 

The  judgment  of  the  court  was  that  "as 
it  does  not  appear  from  the  records  .  .  . 
that  the  grand  jury  had  presented  any  bill 
of  indictment  against  Benjamin  Cawood  for 
murder,  in  open  court,  as  a  true  bill, 
.  .  .  that  the  subsequent  plea  of  not 
guilty     .     .     .     does  not  cure  the  defect." 

In  the  case  of  Price  v.  Com.  (1872)  21 
Gratt.  859,  the  court,  through  Moncure,  its 
president,  referring  to  the  Cawood  Case, 
says:  "That  is  a  case  of  the  highest  author- 
ity. It  was  argued  with  great  ability  by 
very  able  counsel,  both  for  the  common- 
wealth and  the  accused,  and  was  decided  by 
very  able  judges." 

In  Simmons  v.  Com.  89  Va.  157,  1&  S. 
E.  387,  decided  in  1892,  the  court  says:  "It 
still  does  not  appear  that  the  indictment 
was  delivered  in  court  by  the  grand  jury, 
and  its  finding  recorded.  This  omission  is 
a  fatal  defect.  No  man  can  be  tried  for 
a  felony  in  the  courts  of  this  commonwealth 
except  upon  an  indictment  of  a  grand  jury, 
and  the  indictment  to  be  valid  must  be 
presented  in  open  court  and  the  fact  record- 
ed. Until  this  is  done,  the  accused  is  not 
indicted.  This  was  decided  in  Cawood's 
Case,  nearly  three  quarters  of  a  century 
ago.  ...  It  was  held  to  be  essential 
to  the  validity  of  an  indictment  that  it  be 
publicly  delivered  in  open  court,  and  that 
the  fact  be  recorded;  that  this  is  the  evi- 
dence required  by  law  to  prove  that  it  is 
sanctioned  by  the  accusing  body;  and  that, 
until  it  is  so  presented,  the  party  charged 
by  it  is  not  indicted.  .  .  ,  That  case  has 
always  been  regarded  as  settling  the  rule 
in  this  state." 

In  the  state  of  West  Virginia,  the  su- 
preme court  in  State  v.  Heaton,  23  W.  Va. 
778,  decided  in  1883,  says:  "The  solemnity 
required  by  law  in  making  a  criminal  ac- 
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cusation  is  thus  stated  by  the  court  in  Com. 
to  Cawood,  supra." 

There  follows  a  quotation  from  the  opin- 
ion in  that  case  which  is  cited  above. 
"There  is  no  question  but  that  this  correct- 
ly describes  the  regular  and  proper  mode  of 
proceeding  in  the  institution  and  presenta- 
tion of  criminal  charges,  both  in  England 
and  in  this  state." 

In  North  Carolina,  the  supreme  oourt  in 
State  V.  Cox,  28  N.  C.  (6  Ired.  L.)  445, 
decided  in  184 C,  refers  to  the  proper  prac- 
tice. There  was  contention  there  that  the 
•presentment  (which  was  a  case  of  misde- 
meanor) had  not  been  signed  by  twelve  of 
the  body,  and  it  was  held  that  that  was  not 
necessary,  and  the  court  says:  "The  bill, 
however,  being  the  act  of  the  jury,  tliey 
ought  in  every  instance  to  be  in  court  when 
one  is  returned,  and  so  in  making  a  present- 
ment; and  to  ascertain  that  they  are  pres- 
ent, they  ought  always  to  be  called  by  the 
clerk." 

And  in  State  v.  Bordeaux,  93  N.  C.  563, 
the  court  says:  **We  believe  a  loose  practice 
prevails  in  many  of  our  courts  with  re- 
spect to  the  return  of  bills  of  indictment 
into  court  by  the  grand  jury.  It  is  often  the 
case  that  the  bills  are  carried  into  court  by 
the  foreman  alone,  but  this  is  a  practice 
to  be  condemned,  because  it  is  not  the  legal 
mode  of  proceeding.  The  law  requires  that 
the  grand  jury  should  make  their  returns 
in  a  body,  that  the  court  may  see  that  they 
as  a  body  assent  to  the  returns  made." 

No  case  has  been  cited  from  South  Caro- 
lina, but  the  writer  of  this  opinion,  who 
had  many  years'  experience  as. a  prosecuting 
officer  in  that  state,  can  say  that  the  invari- 
able rule  in  that  state,  both  in  the  state  and 
in  the  Federal  courts,  has  been  that  a  grand 
jury,  when  it  has  any  presentments  to 
make,  comes  into  court,  and  the  clerk  calls 
the  names  of  all  of  the  grand  jury.  The 
clerk  then  asks  the  foreman  if  he  has  any 
presentments,  and  the  bills  are  handed  to 
the  clerk,  and  the  result  of  the  finding  as  to 
each  bill  is  announced  by  the  clerk  in  open 
court.  It  has  not  infrequently  happened 
that  a  mistake  in  such  announcement  has 
been  corrected  by  some  grand  juror  present. 
That  the  practice  has  been  as  stated  is  re- 
ferred to  in  State  v.  Creighton,  1  Nott  &. 
M'C.  256,  where  objection  was  made  to  the 
finding  of  the  grand  jury  in  writing,  which 
had  been  publicly  announced  by  the  clerk  in 
their  presence,  but  not  signed  by  the  fore- 
man, and  the  court  says:  ''It  has  long  been 
a  custom  in  this  state  for  the  foreman  of 
a  grand  jury  to  sign  their  finding,  and  per- 
haps it  would  still  be  advisable  to  adhere 
to  it,  but  I  concur  in  the  opinion  that  its 
being  in  writing,  and  having  been  publicly 
announced  by  the  clerk,  as  is  invariably  the 
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case,  in  the  presence  of  the  grand  jury,  is  a 
sufficient  guard  against  misconstruction  or 
perversion;  and,  as  there  is  no  positive  law 
requiring  it,  it  is  not  essentially  necessary 
to  its  validity  that  it  should  be  signed  by 
the  foreman." 

The  overwhelming  weight  of  opinion  and 
authority  is  that  it  is  essential  to  the  va- 
lidity of  an  indictment  that  it  be  presented 
in  open  court  and  in  the  presence  of  the 
grand  jury. 

One  of  the  cases  cited  by  the  attorney  for 
the  government  as  establishing  a  different 
rule  is  Dan  forth  v.  State,  75  Ga.  614,  58 
Am.  Rep.  480,  where  it  was  held  that  the 
sworn  bailiff  is  competent  to  make  return 
in  court  of  bills  found  by  the  grand  jury. 
This  is  under  a  statute  of  Georgia,  where 
a  part  of  the  oath  of  the  bailiff  of  the 
grand  jury  is  as  follows:  "You  do  solemnly 
swear  that  you  will  .  .  .  carefully  de- 
liver to  that  body  all  such  bills  of  indict- 
ment or  other  things  as  shall  be  sent  to 
them  by  the  court,  without  alteration,  and 
as  carefully  return  all  such  as  shall  be  sent 
by  that  body  to  the  court." 

In  Sampson  v.  State,  124  Ga.  776,  53  S.  E. 
332,  4  A.  &  E.  Ann.  Cas.  525,  the  supreme 
court  of  that  state,  February  15,  1906,  held 
as  follows:  "An  indictment  must  be  re- 
turned into  open  court.  Accordingly,  when 
the  judge  of  a^  superior  court,  at  10  o'clock 
A.  M.  of  a  given  day,  ordered  that  a  recess 
of  the  session  of  the  court  for  that  day  be 
taken  from  that  hour  until  8:30  o'clock  the 
next  morning,  and  then  left  the  court- 
house, and  did  not  return  during  the  re- 
mainder of  that  day,  an  indictment  re- 
turned during  the  afternoon  of  the  same 
day  by  the  bailiff  of  the  grand  jury  to  the 
clerk  of  the  court  while  he  was  in  the  court 
room  was  not  properly  returned." 

In  its  opinion  the  court  refers  to  the 
practice  which  had  always  prevailed  of 
grand  juries  returning  indictments  into  open 
court  until  the  adoption  of  the  Code  of  1882, 
after  which  it  was  held,  as  in  Danforth's 
Case,  that  the  bailiff  might  make  such  re- 
turn, and  says:  "As  under  the  old  practice 
the  grand  jury  was  required  to  return  in- 
dictments and  presentments  into  open  court, 
it  follows  that  the  bailiff  must  do  likewise," 
citing  Gardner  v.  People,  20  III.  430,  where 
the  court,  after  holding,  before  a  party  can 
be  tried  on  an  indictment,  it  must  appear 
from  the  record  that  it  was  returned  into 
open  court,  said:  "This  requirement  is  prop- 
er for  the  protection  Of  the  citizen  against 
being  forced  to  defend  himself  against 
charges  never  acted  upon  or  presented  by  a 
grand  jury.  If  it  were  otherwise,  by  either 
accident  or  design,  he  might  be  compelled  to 
make  such  defense." 

And   Goodson   v.   State,   29   Fla.   511,   30 
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Am.  St.  Rep.  135,  10  So.  738:  **The  only 
recognized  manner  in  which  the  findings  of 
a  grand  jury  can  be  authoritatively  pre- 
sented is  in  open  court.  .  .  .  Were  the 
rule  otherwise,  it  would  render  it  possible 
for  a  designing  or  revengeful  foreman  of  a 
grand  jury  to  ruin  any  citizen  by  surrepti- 
tiously filing  with  the  clerk  in  his  office  an 
indictment  manufactured  by  himself  alone, 
upon  which  his  fellow  jurors  had  taken  no 
action." 

Very  few  cases  are  found  which  show  the 
practice  in  the  courts  of  the  United  States 
relating  to  the  presentments  of  grand  juries. 
In  United  States  v.  Butler,  1  Hughes,  457, 
Fed.  Cas.  No.  14,700,  heard  before  Chief 
Justice  Waite  and  Circuit  Judge  Bond,  a 
motion  was  made  by  the  defendants  that 
they  be  not  compelled  to  answer  the  indict- 
ment, on  the  ground  that  it  was  not  a  legal 
instrument,  as  there  had  been  no  formal 
publication  of  the  finding  of  the  grand  jury 
in  court.  Bond,  Circuit  Judge,  stated  that 
he  remembered  the  circumstances  of  the 
finding  of  this  indictment.  "It  had  been 
brought  in  by  the  grand  jury.  The  fore- 
man had  handed  it  to  the  clerk,  by  whom 
it  was  handed  to  the  court  for  inspection, 
and  afterwards  it  was  handed  back  to  the 
clerk  for  entry.  The  names  of  the  grand 
jurors  had  been  called  out,  and  they  had 
been  asked  if  this  was  their  finding,  and 
they  had  answered  that  it  was;  that  the 
handing  of  the  indictment  to  the  clerk  and 
the  entry  of  it  on  the  record  was  all  the 
publication  ever  intended.  It  was  not 
meant  that  the  whole  world  should  know 
who  were  indicted  and  for  what  offenses, 
because  the  accused  could  then  escape.*' 
Chief  Justice  Waite  stated  that  he  had 
never  known  any  other  practice.  From  this 
it  clearly  appears  that  the  indictment  had 
been  brought  into  open  court  by  the  grand 
jury,  and  that  their  names  had  been  called; 
the  Chief  Justice  statipg  that  he  had  never 
known  any  other  practice. 

In  Crain  v.  United  States,  162  U.  S.  625, 
40  L.  ed.  ]097,  10  Sup.  Ct.  Rep.  952,  the 
record  showed  an  indictment,  the  appear* 
ance  of  the  accused  in  person  and  by  his 
attorneys,  an  order  by  the  court  that  a  jurj' 
come  to  "try  the  issue  joined,'*  the  selection 
of  a  jury  who  was  sworn  to  try  the  issue 
joined  and  a  true  verdict  render,  the  trial 
and  verdict,  finding  the  prisoner  guilty;  but 
did  not  show  that  the  accused  was  ever 
formally  arraigned.  The  verdict  was  set 
aside  on  that  ground,  and  §  1025  of  the 
Revised  Statutes,  U.  S.  Comp.  Stat.  1901, 
p.  720,  was  considered.  Justice  Harlan, 
delivering  the  opinion  of  the  court,  says: 
"Neither  sound  reason  nor  public  policy  jus- 
tifies any  departure  from  settled  principles  I 
applicable  in  criminal  prosecutions  for  in- 
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famous  crimes.  Even  if  there  were  a  wide 
divergence  among  the  authorities  upon  this 
subject,  safety  lies  in  adhering  to  estab- 
lished modes  of  procedure  devised  for  the 
security  of  life  and  liberty;  nor  ought  the 
courts  in  their  abhorrence  of  crime,  nor 
because  of  their  anxiety  to  enforce  the  law 
against  criminals,  to  countenance  the  care- 
less manner  in  which  the  records  of  cases 
involving  the  life  or  liberty  of  an  accused 
are  often  prepared.  .  .  .  We  may  have 
a  belief  that  the  accused  in  the  present  case 
did  in  fact  plead  not  guilty  of  the  charges 
against  him  in  the  indictment,  but  this 
belief  ia  not  founded  upon  any  clear,  dis- 
tinct, affirmative  statement  of  record,  but 
upon  inference  merely.  That  will  not  suf- 
fice. We  are  of  opinion  that  the  rule  re- 
quiring the  record  of  a  trial  for  an  infamous 
crime  to  show  affirmatively  that  it  was 
demanded  of  the  accused  to  plead  to  the 
indictment,  or  that  he  did  so  plead,  is  not  a 
matter  of  form  only,  but  of  substance,  in 
the  administration  of  the  criminal  law; 
consequently  such  a  defect  in  the  record 
of  a  criminal  trial  is  not  cured  by  §  1025  of 
the  Revised  Statutes,  but  involves  the  sub- 
stantial rights  of  the  accused.  .  .  .  The 
suggestion  that  the  trial  court  would  not 
have  stated  in  its  order  that  the  jury  was 
sworn  to  try  and  tried  *the  issue  joined' 
unless  the  defendant  pleaded,  or  was  ordered 
to  plead,  to  the  indictment,  cannot  be  made 
the  basis  of  judicial  action,  w^ithout  en- 
dangering the  just  and  orderly  administra- 
tion of  the  criminal  law.  The  present  de- 
fendant may  be  guilty,  and  may  deserve  the 
full  punishment  imposed  upon  him  by  the 
sentence  of  the  trial  court,  but  it  were 
better  that  he  should  escape  altogether  than 
that  the  court  should  sustain  a  judgment  of 
conviction  of  an  infamous  crime  where  the 
record  does  not  clearly  show  that  there  was 
a  valid  trial.*' 

Bishop,  in  his  work  on  Criminal  Proce- 
dure, §  131,  defines  an  indictment  as  a 
"written  accusation  against  a  specified  per- 
son or  persons  of  some  crime,  the  elements 
whereof  it  states,  made  on  oath,  by  not  less 
than  twelve  of  a  grand  jury,  to  be  carried 
into  court,  and  there  become  of  record."  4 
Bl.  Com.  309,  says:  "The  founders  of  the 
English  law  have,  with  excellent  forecast, 
contrived  that  no  man  should  be  called  to 
answer  to  the  King  for  any  capital  crime 
unless  upon  the  preparatory  accusation  of 
twelve  or  more  of  his  fellow  subjects,  the 
grand  jury,  and  that  the  truth  of  every  ac- 
cusation .  .  .  should  afterwards  be  con- 
firmed by  the  unanimous  suffrage  of  twelve 
of  his  equals  and  neighbors,  indifferently 
chosen  and  superior  to  all  suspicion,  so  that 
the  liberties  of  England  cannot  but  subsist, 
so   long  as   this  palladium  remains   cacreJ 
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and  in  viola  to,  not  only  from  all  open  at- 
tacks (which  none  will  be  bo  hardy  as  to 
make),  but  also  from  all  secret  machina- 
tions which  may  sap  and  undermine  it  by 
introducing  new  and  arbitrary  methods  of 
trial.  .  .  .  And,  however  convenient 
these  may  appear  at  first  (as  doubtless  all 
Arbitrary  powers  well  executed  are  the  most 
convenient),  yet  let  it  be  again  remembered 
that  delays  and  little  inconveniences  in  the 
forms  of  justice  are  the  price  that  all  free 
nations  must  pay  for  their  liberty  in  more 
substantial  matters.  That  these  inroads 
upon  the  sacred  bulwark  of  the  nation  are 
fundamentally  opposite  to  the  spirit  of  our 
Constitution,  and  that,  though  begim  in 
trifles,  the  precedent  will  gradually  in- 
crease and  spread,  to  the  utter  disuse  of 
jurors  in  questions  of  the  most  momentous 
concern."     Pages  349,  350. 

Mr.  Justice  Wilson  (Works,  vol.  3,  p.  303) 
says:  ''Among  all  the  plans  and  establish- 
ments, however,  which  have  been  devised  for 
securing  the  wisfe  and  uniform  execution  of 
the  criminal  laws,  the  institution  of  grand 
juries  holds  the  most  distinguished  place. 
This  institution  is,  at  least  in  the  present 
times,  the  peculiar  boast  of  the  common 
law.  The  era  of  its  commencement  and  the 
particulars  attending  its  gradual  progress 
and  improvement  are  concealed  behind  the 
thick  veil  of  a  very  remote  antiquity,  but 
one  thing  concerning  it  is  certain.  In  the 
annals  of  the  world  there  is  not  found  any 
institution  so  well  adapted  for  avoiding  all 
the  inconveniences  and  abuses  which  would 
otherwise  arise  from  malice,  from  rigor, 
from  negligence,  or  from  partiality,  in  the 
prosecution  of  crimes." 

Judge  King  in  Com.  ex  rel.  Jack  v.  Crans, 
2  Clark  (Pa.)  172,  says:  "Let  any  reflecting 
man,  be  he  layman  or  lawyer,  consider  of 
the  consequences  which  would  follow  if 
every  individual  could,  at  his  pleasure, 
throw  his  malice  or  his  prejudices  into  the 
grand  jury  room."  "Into  every  quarter  of 
the  globe  in  which  the  Anglo-Saxon  race 
have  formed  settlements,  they  have  carried 
with  them  this  time-honoured  institution, 
ever  regarding  it  with  the  deepest  venera- 
tion, and  connecting  its  perpetuity  with  that 
of  civil  liberty."  In  their  independent  ac- 
tion the  persecuted  have  found  the  most 
fearless  protectors,  and  in  the  records  of 
their  doings  are  to  be  discovered  the  noblest 
stands  against  the  oppressions  of  power,  the 
virulence  of  malice,  and  the  intemperance 
of  prejudice. 

Mr.  Justice  Field,  in  his  charge  to  the 
Grand  Jury  (2  Sawy,  667,  Fed.  Cas.  No. 
18,255),  says:  "In  this  country,  from  the 
popular  character  of  our  institutions  there 
has  seldom  been  any  contest  between  the 
government  and  the  citizen  which  required 
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the  existence  of  the  grand  jury  as  a  protec- 
tion against  oppressive  action  of  the  govern- 
ment. Yet  the  institution  was  adopted  in 
this  country,  and  is  continued  from  con- 
siderations similar  to  those  which  give  to 
it  its  chief  value  in  England,  and  is  designed 
as  a  means  not  only  of  bringing  to  trial 
persons  accused  of  public  offenses  upon  just 
grounds,  but  also  as  a  means  of  protecting 
the  citizen  against  unfounded  accusation, 
whether  it  comes  from  government,  or  be 
prompted  by  partisan  passion  or  private 
enmity.  No  person  shall  be  required,  ac- 
cording to  the  fundamental  law  of  the  coun- 
try, except  in  the  cases  mentioned,  to  an- 
swer for  anv  of  the  hiorher  crimes,  unless 
this  body,  consisting  of  not  less  than  six* 
teen,  or  more  than  twenty- three,  good  and 
lawful  men  selected  from  the  body  of  the 
district,  shall  declare,  upon  careful  delibera- 
tion,  under  the  solemnity  of  an  oath,  that 
there  is  good  reason  for  his  accusation  and 
trial.  From  these  observations  it  will  be 
seen,  gentlemen,  that  there  is  a  double  duty 
cast  upon  you  as  grand  jurors  of  this  dis- 
trict,— one,  a  duty  to  the  government,  or, 
more  properly  speaking,  to  society,  to  see 
that  parties  against  whom  there  is  just 
ground  to  charge  the  commission  of  crime 
shall  be  held  to  answer  the  charge;  and,  on 
the  other  hand,  a  duty  to  the  citizen,  to 
see  that  he  is  not  subjected  to  prosecution 
upon  accusations  having  no  better  founda- 
tion than  public  clamour  or  private  malice." 

He  refers  to  the  impression  which  widely 
prevails  that  the  institution  of  the  grand 
jury  has  outlived  its  usefulness,  an  impres- 
sion which  had  been  created  from  a  disre- 
gard of  those  qualities,  and  the  facility  with 
which  it  has  unfortunately  often  been  used 
as  an  instrument  for  the  gratification  of 
private  malice,  saying:  "There  has  hardly 
been  a  session  of  the  grand  jury  of  this 
court  for  years  at  which  instances  have  not 
occurred  of  personal  solicitation  to  some  of 
its  members  to  obtain  or  prevent  the  pre- 
sentment or  indictment  of  parties." 

And,  quoting  from  the  charge  of  Judge 
King  above  referred  to:  "Let  any  reflecting 
man,  be  he  layman  or  lawyer,  consider  the 
consequences  which  would  follow  if  every 
individual  could,  at  his  pleasure,  throw  h'm 
malice  or  his  prejudice  into  the  grand  jury 
room,  and  he  will  of  necessity  conclude  that 
the  rule  of  law  which  forbids  all  communica- 
tion with  grand  juries  engaged  in  criminal 
investigation,  except  through  the  public  in- 
structions of  courts  and  the  testimonv  of 
sworn  witnesses,  is  a  rule  of  safety  to  the 
community." 

When  the  Constitution  enumerated  those 
guaranties  intended  for  the  security  of  per- 
sonal rights,  and  among  them  that  no  per- 
son shall  be  held  to  answer  for  a  capital  or 
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infamous  crime  unless  on  the  presentment 
or  indictment  of  the  grand  jury,  it  mani- 
festly intended  a  valid  indictment,  found 
and  presented  according  to  those  ancient 
rules  and  safeguards  which  the  law  and 
immemorial  custom  have  provided  for  the 
conduct  of  grand  juries.  It  did  not  mean 
a  mere  form  of  indictment,  but  it  meant  a 
formal  accusation  of  the  offense  charged,  of 
which  at  least  twelve  of  the  grand  jury 
were  satisfied  of  the  truth,  and  publicly  re- 
turned into  court,,  indorsed  as  a  true  bill. 
Until  and  unless  it  is  so  presented,  it  is  no 
indictment.  The  fundamental  prerequisite 
to  the  trial  of  the  defendant  for  the  offense 
charged  against  him  was  an  indictment  by 
the  grand  jury.  Every  text  writer,  from 
Chitty  and  Blackstone  down  to  Bishop  and 
Joyce,  is  in  agreement  as  to  the  manner  in 
which  indictments  should  be  found.  They 
all  agree  that,  when  the  grand  jury  has 
acted  upon  the  bills  submitted  to  them,  they 
come  publicly  into  court,  their  names  are 
called,  and  the  foreman  hands  the  indict- 
ment to  the  clerk.  It  is  not  without  reason 
that  this  formality  is  required,  and  that  the  - 
grand  jury  should  be  present  when  the  in- 
dictment is  presented  to  the  court;  for, 
before  a  man  can  be  held  to  answer  for  a 
capital  or  infamous  offense,  at  least  twelve 
of  the  grand  jurors  must  agree  to  the  find- 
ing of  a  true  bill.  If  the  grand  jury  is 
present  when  the  presentment  is  made,  their 
assent  is  conclusively  presumed,  unless  some- 
thing to  the  contrary  appears.  If  they  are 
not  present,  there  can  be  no  such  presump- 
tion. 

As  was  said  in  Ca wood's  Case:  "It  is 
necessary  that  it  should  be  presented  pub- 
licly by  the  grand  jury;  that  is  the  evidence 
required  by  law  to  prove  that  it  is  sanc- 
tioned by  the  accusing  body;  and,  until  it 
is  so  presented  by  the  grand  jury,  with  the 
indorsement  aforesaid,  the  party  charged  by 
it  is  not  indicted;  nor  is  he  required  or 
bound  to  answer  to  any  charge  against  him 
which  is  not  so  presented." 

The  foreman  is  not  the  representative  of 
the  grand  jury.  He  is  authorized  to  speak 
for  it  in  its  presence,  when  called  on  by  the 
court  to  say  whether  the  grand  jury  has 
any  presentments  to  make.  Any  other  rule 
would  put  it  in  the  power  of  an  individual 
who  happened  to  be  foreman  of  the  grand 
jury,  to  gratify  personal  or  other  malice  by 
presenting  in  the  form  of  an  indictment  for 
an  infamous  offense  a  person  innocent  of  all 
crime,  and  subject  him  to  the  annoyance, 
expense,  and  infamy  attendant  upon  such 
accusation.  It  is  not  enough  to  say  that 
such  a  thing  is  improbable;  that  it  is  pos- 
sible is  sufficient  reason  for  adhering  to 
those  rules  which  have  the  sanction  of  time 
and  immemorial  usage. 
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That  the  court  was  not  in  session  when 
this  paper  was  handed  to  the  clerk  is  ad- 
mitted. The  opening  of  a  court  is  a  solemn 
judicial  act,  and  must  be  performed  by  the 
judge  in  person.  The  clerk  is  a  mere  minis- 
terial officer,  and  without  statutory  author- 
ity can  exercise  no  judicial  function.  As 
the  court  was  not  in  session,  it  would  be 
the  same  as  if  this  paper  had  been  handed 
to  him  on  the  street.  As  is  well  said  by 
Mr.  Justice  Bradley:  "Illegitimate  and  un 
constitutional  practices  get  their  first  foot- 
ing in  that  way,  namely,  by  silent  ap- 
proaches and  slight  deviations  from  legal 
modes  of  procedure.  This  can  only  be  ob- 
viated by  adhering  to  the  rule  that  constitu- 
tional provisions  for  the  security  of  person 
and  property  should  be  liberally  construed. 
A  close  and  literal  construction  deprives 
them  of  half  their  efficacy,  and  leads  to 
gradual  depreciation  of  the  right,  as  if  it 
consisted  more  in  sound  than  in  substance. 
It  is  the  duty  of  all  the  courts  to  be  .vatch- 
ful  for  the  constitutional  rights  of  the  citi- 
zen, and  against  any  stealthy  encroachments. 
Their  motto  should  be,  Ohata  prtnoipm." 

It  is  contended  by  the  learned  counsel  for 
the  government  that  this  is  a  mere  irregu- 
larity, and  "relates  to  a  defect  or  imper- 
fection in  matter  of  form  only,  not  tending 
to  the  prejudice  of  the  defendant,  and  is 
cured  by  §  1025  oj  the  Revised  Statutes." 
Bram  v.  United  States,  168  U.  S.  533,  42 
L.  ed.  568,  18  Sup.  Ct.  Rep.  183;  Price  v. 
United  States,  165  U.  S.  311,  41  L.  ed.  727, 
17  Sup.  Ct.  Rep.  366;  Rosen  v.  United  States, 
161  U.  S.  29,  40  L.  ed.  606,  16  Sup.  Ct.  Rep. 
434,  480 ;  Caha  v.  United  States,  152  U.  S. 
211,  38  L.  ed.  415,  14  Sup.  Ct.  Rep.  513,  are 
cited  in  support  of  this  contention.  Ex- 
amination of  those  cases  shows  that  they 
fall  far  short  of  supporting  the  view  that 
the  case  under  consideration  falls  within 
the  curative  provisions  of  §  -1025.  That 
section  provides  that  "no  indictment  found 
and  presented  by  a  grand  jury  .  .  . 
shall  be  deemed  insufficient  ...  by  rea- 
son of  any  defect  or  imperfection  in  the 
matter  of  form  only,  which  shall  not  tend 
to  prejudice  the  defendant."  The  defect 
here  is  not  a  matter  of  form,  but  of  sub- 
stance,— ^not  that  the  indictment  was  imper- 
fect in  matter  of  form,  but  that,  in  fact,  no 
indictment  wfUB  foimd  or  presented  by  a  grand 
jury,  which  is  a  jurisdictional  prerequisite. 
If  a  valid  indictment  can  be  dispensed 
with,  so  may  that  providing  for  a  trial  by 
a  petit  jury,  and,  to  use  a  phrase  of  Mr. 
Justice  Harlan,  a  person  charged  with  a 
crime  involving  life  might  be  tried  before 
a  judge  ''upon  a  rule  to  show  cause  why  he 
should  not  be  hanged."  In  Frisbie  v.  United 
States,  157  U.  S.  160,  39  L.  ed.  657,  15  Sup. 
Ct.  Rep.  586,  a  case  much  relied  on  by  the 
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government,  the  objection  to  the  indictment 
was  that  it  lacked  the  indorsement  **A  True 
Bill/'  and  the  signature  of  the  foreman. 
The  court  held  that,  as  there  was  no  man- 
datory provisioQ  in  the  Federal  statutes 
requiring  such  indorsement,  and  that  the  in- 
dorsement waa  no  part  of  the  charge  against 
the  defendant,  and  as  the  common  practice 
in  this  country  was  that  the  grand  jury 
''return  into  court  only  those  accusations 
which  they  have  approved,  and  the  fact  that 
they  thus  return  them  into  court  is  evi- 
dence of  such  approval,  the  formal  indorse 
ment  loses  its  essential  character,"  and  the 
defect  was  held  to  be  upon  matter  of  form 
only,  and  was  waived  if  the  party  went  to 
trial  without  objections. 

Joyce  on  Indictments,  §  31,  in  considering 
the  5th  Amendment,  savs  it  "was  manifest- 
ly  designed  and  intended  for  the  security  of 
personal  rights.  It  is  an  essential  to  the 
jurisdiction  of  the  court,  and,  being  a  con- 
stitutional right  of  a  party,  cannot  be 
waived  by  him  so  as  to  preclude  him  from 
subsequently  setting  up  want  of  jurisdiction 
in  the  court  to  try  him.  'A  party  cannot 
waive  a  constitutional  right  when  its  effect 
is  to  give  the  court  jurisdiction.* " 

And  in  §  32:  ''So,  where  there  has  been 
no  presentment  of  a  grand  jury,  or  bill  of 
indictment,  the  fact  that  a  person  confesses 
in  court  to  being  guilty  of  a  crime  which 
requires  an  indictment  or  presentment  con- 
fers no  power  upon  the  court  to  sentence 
him  to  imprisonment,  and  he  can  only  be 
lawfully  sentenced  after  he  has  been  pro- 
ceeded against  in  the  manner  provided  in 
the  Constitution." 

The  case  before  us  falls  within  the  rea- 
soning of  the  opinion  in  Ex  parte  Bain,  121 
U.  S.  1,  30  L.  ed.  849,  7  Sup.  Ct.  Rep.  781. 
In  that  case  the  grand  jury  found  a  true 
bill  against  Bain,  November  13,  1886,  and 
.the  court,  after  argument  upon  a  demurrer, 
ordered  the  indictment  to  be  amended  by 
striking  out  the  words,  "the  Comptroller  of 
the  Currency  and,"  the  court  holding  those 
words  to  be  surplusage.  More  than  a  year 
afterwards  Bain  was  arraigned,  pleaded  not 
guilty,  was  tried,  and  convicted.  The  case 
came  before  the  Supreme  Court  upon  a  peti- 
tion for  a  writ  of  habeas  corpus,  and  the 
prisoner  was  discharged  on  the  ground  that 
the  indictment  upon  which  he  was  tried  had 
not  been  found  by  the  grand  jury.  Mr. 
Justice  Miller  in  his  luminous  opinion  re- 
views the  5th  Amendment  to  the  Constitu- 
tion, and  considers  the  nature  and  value  of 
the  institution  of  the  grand  jury,  citing 
with  approval  the  remarks  of  Qiief  Justice 
Shaw  of  Massachusetts  in  Com.  v.  Child,  13 
Pick.  198:  "It  is  a  well-settled  rule  of  law 
that  the  statute  respecting  amendments  does 
not  extend  to  indictments;  that  a  defective 
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indictment  cannot  be  aided  by  a  verdict; 
and  that  an  indictment  bad  on  demurrer 
must  be  held  insufficient  upon  a  motion  in 
arrest  of  judgment."  And  saying,  among 
other  things:  "It  has  been  said  that,  since 
there  is  no  danger  to  the  citizen  from  the 
oppressions  of  a  monarch  or  of  any  form  of 
executive  power,  there  is  no  longer  need  of 
a  grand  jury.*' 

But,  whatever  force  may  be  given  to  this 
argument,  it  remains  true  that  the  grand 
jury  is  as  valuable  as  ever,  in  securing,  in 
the  language  of  Chief  Justice  Shaw  in  the 
case  of  Jones  v.  Robbins,  8  Gray,  329,  "indi- 
vidual citizens  to  be  secure  from  an  open 
and  public  accusation  of  crime,  and  from 
the  trouble,  expense,  and  anxiety  of  a  public 
trial  before  a  probable  cause  is  established 
by  the  presentment  and  indictment  of  a 
grand  jury,  in  case  of  high  offenses,  is  justly 
regarded  as  one  of  the  securities  to  the 
innocent  against  hasty,  malicious,  and  op- 
pressive public  prosecutions;**  and,  conclud- 
ing: "We  are  of  the  opinion  that  an 
indictment  found  by  a  grand  jury  was 
indispensable  to  the  power  of  the  court  to 
try  the  petitioner  for  the  crime  with  which 
he  was  charged.  .  .  .  It  is  of  no  avail 
under  such  circumstances  to  say  that  the 
court  still  has  jurisdiction  of  the  person 
and  of  the  crime;  for,  though  it  has  posses- 
sion of  the  person,  and  would  have  jurisdic- 
tion of  the  crime  if  it  were  properly  pre- 
sented by  indictment,  the  jurisdiction  of  the 
offense  is  gone,  and  the  court  has  no  right 
to  proceed  any  further  in  the  progress  of 
the  case,  for  want  of  an  indictment.  If 
there  is  nothing  before  the  court  which  the 
prisoner,  in  the  language  of  the  Constitu- 
tion, can  be  'held  to  answer,*  he  waa  then 
entitled  to  be  discharged  so  far  as  the  of- 
fense originally  presented  to  the  court  by 
the  indictment  is  concerned.  The  power  of 
the  court  to  proceed  to  try  the  prisoner  is 
as  much  arrested  as  if  the  indictment  had 
been  dismissed,  or  a  nolle  prosequi  had  been 
entered.  There  was  nothing  before  the  court 
on  which  it  could  hear  evidence  or  pronounce 
sentence." 

In  United  States  v.  Gale,  109  U.  S.  05, 
71,  27  L.  ed.  857,  859,  3  Sup.  Ct.  Rep.  1,  5, 
the  court  held  that,  where  a  defendant 
pleads  not  guilty  to  an  indictment  and  goes 
to  trial  without  making  objection  to  the 
mode  of  selecting  the  grand  jury,  the  objec- 
tion is  waived.  Mr.  Justice  Bradley,  who 
delivered  the  opinion  of  the  court,  says: 
"There  are  cases  undoubtedly  which  admit 
of  a  different  consideration,  and  in  which 
the  objection  to  the  grand  jury  may  be 
taken  at  any  time.  These  are  where  the 
whole  proceeding  of  forming  the  panel  is 
void,  as  where  the  jury  is  not  a  jury  of  the 
court  or  term  in  which  the  indictment   is 
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found,  or  has  been  selected  by  persons  hav- 
ing 1^0  authority  whatever  to  select  them, 
or  where  they  have  not  been  sworn,  or 
where  some  other  fundamental  requisite  has 
not  been  complied  with." 

And  on  page  72  of  109  U.  S.:  "We  think 
that  the  doctrine  of  waiver  applies  as  well 
to  cases  where  the  objection  appears  of 
record  as  where  it  appears  by  averment,  and 
that  it  applies  to  all  cases  of  objection  to 
the  qualifications  of  jurors  and  to  the  mode 
of  impaneling  the  jury,  but  does  not  apply 
to  cases  where  the  proceeding  is  wholly  void 
by  reason  of  some  fundamental  defect  or 
vice  therein." 

In  Hopt  V.  Utah,  110  U.  S.  579,  28  L.  ed. 
265,  4  Sup.  Ct.  Rep.  204,  the  court,  after 
holding  that  it  was  not  within  the  power 
of  the  accused  to  dispense  with  certain  stat- 
utory requirements,  says:  "The  public  has 
an  interest  in  his  life  and  liberty.  Neither 
can  be  lawfully  taken  except  in  the  mode 
prescribed  by  law.  That  which  the  law 
makes  essential  in  proceedings  involving 
deprivation  of  life  or  liberty  cannot  be  dis- 
pensed with  or  affected  by  the  consent  of 
the  accused,  much  less  by  his  mere  failure, 
when  on  trial  and  in  custody,  to  object  to 
unauthorized  methods." 

Thompson  &  M.  Juries,  §  657,  says:  "It 
is  the  general,  and  probably  the  universal, 
practice  to  deliver  all  indictments  to  the 
court  in  the  presence  of  the  grand  jury." 

And  in  §  696:  "In  his  Treatise  upon 
Criminal  Law,  Mr.  Cliitty  states  that,  when 
the  indorsement  'A  True  Biir  is  made  upon 
the  bill,  it  becomes  part  of  the  indictment, 
and  renders  it  a  complete  accusation  against 
the  prisoner.  This  must  be  understood  with 
the  qualification  that  the  record  further 
shows  the  indictment  to  have  been  publicly 
returned  into  court,  as  required  by  law. 
This  recital  is  positively  essential  to  estab- 
lish the  identity  of  the  indictment  found 
b}'  the  grand  jury  with  that  which  appears 
in  the  record,  and  upon  which  the  defendant 
is  arraigned.  The  omission  to  make  the 
proper  entry  of  the  return  of  the  indictment 
cannot  be  cured  by  the  production  of  a  paper 
purporting  to  be  the  indictment  duly  in- 
.dorscd  and  signed  by  the  foreman  of  the 
grand  jury,  nor  will  this  defect  be  cured  by 
the  defendant  pleading  to  the  merits  or  by 
a  verdict  of  guilty." 

In  R.  V.  Heane,  9  Cox,  C.  C.  433,  CSiief 
Justice  Cockburn,  says:  "As  regards  the 
objection  that  the  motion  to  quash  cannot 
be  made  after  plea  pleaded,  I  think,  if  it 
is  made  to  appear  clearly  that  there  was  no 
jurisdiction,  we  have  power  to  quash  the 
indictment  at  any  stage,  and  even  for  mat- 
ter not  apparent  on  the  face  of  the  indict- 
ment, brought  to  our  notice  by  extraneous 
evidence  upon  affidavit." 
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We  have  been  extremely  reluctant  to  set 
aside  the  judgment  in  this  case  upon  grounds 
which  may  "appear  technical,  and  for  that 
reason  have  given  unusual  time  to  itff  con- 
sideration and  to  an  investigation  of  the 
practice  in  every  state  where  the  institu- 
tion of  the  grand  jury  is  preserved.  Noth- 
ing is  more  clear  than  that  the  "established 
mode  of  procedure"  is  for  the  grand  jury 
to  make  its  presentments  publicly  in  open 
court,  all  of  the  grand  jurors  being  present 
and  answering  to  their  names.  It  follows 
that  a  paper  purporting  to  be  an  indictment 
handed  by  the  foreman  to  the  clerk  when 
the  court  is  not  in  session,  and,  in  the  ab- 
sence of  the  grand  jury,  is  no  indictment. 
This  is  not  a  question  of  irregularity,  but 
of  substantive  law,  based  upon  the  direct 
terms  of  the  constitutional  guaranty  that 
no  man  shall  be  "held  to  answer"  for  an 
infamous  offense  except  on  an  indictment  by 
a  grand  jury.  The  indictment — and  that 
means  of  course  a  valid  indictment  found 
and  presented  according  to  the  settled  usage 
and  established  mode  of  procedure — is  a  pre- 
requisite to  the  jurisdiction  of  the  court  to> 
try  the  person  accused,  an  indispensable 
condition  and  requirement,  the  absence  of 
which  renders  the  proceedings  not  simply^ 
voidable,  but  absolutely  void. 

The  .  judgent   of   the   court   below   must 
therefore  be  reversed. 


IOWA  SUPREMC  COURT. 

RE  ESTATE  OF  JAMES  E.  WILSON,  De- 

ceased. 


W.  W.  MORROW,  State  Treasurer,  Appt, 

V. 

CHARLES  ALEXANDER  SMITH,  Exr.,. 
etc.,  of  James  E.  W^ilson,  Deceased,  et 
al. 

(—  Iowa,  —,  124  N.  W.  316.) 

Tax  — devise  to  Masonic  lodge  — cbarN 

ty. 

A  devise  for  charitable  purposes  to  a. 
Masonic  lodge  which  is  not  organized  for 
pecuniary  profit,  but  which  devotes  its 
funds,  after  paying  the  lodge  expenses,  to- 
the  relief  of  its  needy  jnembers  and  their 
families,  is  not  subject  to  an  inheritance 
tax,  where,  by  statute,  property  devised  to- 
charitable  institutions  is  exempt. 

(January  18,  1910.) 

Note. -^  Effect  of  fact  that  property 
othenvise  exempt  from  taxation  is 
devoted  to  purposes  of  a  particular- 
society. 

The  earlier  cases  discussing  this  question 
are    collected    in    a    exhaustive    note    to 
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APPEAL  by  plaintiir  from  an  order  of 
the  District  Court  for  Wapello  County 
refusing  to  subject  certain  property  devised 
to  Ottumwa  Lodge,  No.  16,  A.  F.  &  A.  M.  of 
Ottumwa,  loway  to  a  collateral  inheritance 
tax.    Alfirnied. 

Statement  by  Eyans,  J.s 

Tlic  plaintiff,  as  treasurer  of  state,  brought 
this  action  against  the  defendant  as  execu- 
tor of  the  estate  of  James  E.  Wilson, 
deceased,  and  against  certain  devisees  named 
in  his  will,  to  recover  a  collateral  inherit- 
ance  tax  upon  the  property  devised  to  such 
devisees.  Relief  was  granted  as  prayed  as 
to  all  defendants  save  one,  viz.,  the  local 
Masonic  lodge  of  Ottumwa.  As  to  such  de- 
fendant devisee,  the  trial  court  dismissed 
the  petition.  From  such  order  of  refusal, 
plaintiff  appeals. 

Messrs.    H.    W.    Dyers,    Attorney    Gen- 
eral, and  George  Cosson,  for  appellant: 
A  society  which  confines  its  activities  and 


benefits  chiefly  to  its  own  members  is  not  a 
charitable  institution. 

Ould  V.  Washington  Hospital,  95  U.  S. 
303-311,  24  L.  ed.  450,  451;  Bangor  v.  Ris- 
ing Virtue  Lodge,  No.  10,  F.  &  A.  M.  73  Me. 
428,  40  Am.  Rep.  360;  Donohugh's  Appeal, 
86  Pa.  306;  St.  Clement  v.  Llnstitut 
Jacques  Carticr,  95  Me.  403,  50  Atl.  370; 
Newport  v.  Masonic  Temple  Asso.  108  Ky. 
333,  49  L.R.A.  252,  50  S.  W.  405;  Morning 
Star  Lodge  No.  26,  I.  O.  0.  F.  v.  Hayslip, 
23  Ohio  St.  144;  Coe  v.  Washington  Mills, 
149  Mass.  543,  21  N.  E.  966;  Young  Men's 
Protestant  Temperance  &  Benev.  Soc.  v.  Fall 
River,  160  Mass.  409,  36  N.  E.  57;  1  Desty, 
Taxn.  113;  Re  Linen  &  Woolen  Drapers'lnst. 
58  L.  T.  N.  S.  955;  Babb  v.  Reed,  5  Rawle, 
151,  28  Am.  Dec.  050;  Thomas  v.  Ellmaker, 
1  Pars.  Sel.  Eq.  Cas.  109;  Sisters  of  Third- 
Order  of  St.  Francis  v.  Board  of  Review,  231 
111.  317,  83  N.  E.  272;  12  Am.  &  Eng.  Ei^c. 
Law,  2d  ed.  p.  343. 

The  Masonic  lodge  is  not  organized  prim- 


Widows'    &    Orphans'    Home    v.    Com.    10 
!L.R.A.(N.S.)    829,    and    this    note    is    sup 
plementary  thereto. 

This  subject  in  reality  embraces  two  sub- 
jects: First,  whether  organizations  of  this 
character,  such  as  Masonic  lodges,  etc., 
can,  under  any  circiunstances,  be  consid- 
ered charitable  organizations;  and,  second, 
'whether  the  fact  that  their  benevolence  and 
charity  is  confined  to  the  members  of  the 
lodge  and  their  relatives  takes  them  out  of 
the  exemption.  Both  phases  of  the  ques- 
tion were  discussed  in  the  earlier  note,  as 
it  is  impracticable,  if  not  impossible  in 
all  cases  to  distinguish  between  them. 

A  few  cases  have  been  decided  since  the 
preparation  of  the  earlier  note. 

The  provision  of  the  Kansas  Constitu- 
tion, that  all  property  used  exclusively  for 
benevolent  and  charitable  purposes  shall 
be  exempt  from  taxation,  was  construed  in 
Mason  t.  Zimmerman  (Kan.)  106  Pac. 
1005,  to  exempt  only  such  property  as  is 
used  exclusively,  directly,  and  immediately 
in  dispensing  charity;  therefore  a  building 
used  as  an  ofiice  building  for  the  principal 
officers  of  the  Grand  Lodge  of  Masons  of 
Kansas,  ''which  has  general  supervision 
and  control  of  the  affairs  of  the  subordi- 
nate or  local  Masonic  lodges  of  the  state," 
is  used  only  indirectly  in  furthering  the 
charities  dispensed  by  the  grand  lodge,  and 
does  not  come  within  the  exemption.  And 
to  the  same  effect  is  Snmmunduwot  Lodge 
Ko.  3,  I.  0.  O.  F.  V.  Spaeth  (Kan.)  106 
Pac.  1077. 

But  if  the  property  be  exclusively  used 
for  charitable  purposes,  the  exemption  is 
not  defeated,  although  only  the  members  of 
certain  societies  and  their  relatives  are 
eligible  to  become  recipients  thereof.  Ibid.; 
Kansas  Masonic  Home  v.  Sedgwick  Coun- 
ty (Kan.)  106  Pac.  1082. 
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In  an  action  to  recover  a  tax  paid  upon 
a  bequest  for  the  establishment  and  main- 
tenance of  a  Masonic  home,  the  court,  in 
Masonic  Education  &  Charity  l>ust  v. 
Boston,  201  Mass.  320,  87  N.  £.  002,  in 
holding  that  the  bequest  was  exempt  from 
taxation,  said:  ''This  bequest  is  made  ex- 
pressly for  the  benefit  of  indigent  and 
needy  Masons  within  a  designated  terri- 
tory, by  making  provision  for  their  relief 
and  comfortable  support  at  a  home  to  be 
erected  when  the  fund,  with  accumula- 
tions, should  be  sufficient,  and  wliich 
should  bear  the  testator's  name.  The  ob- 
ject to  be  accomplished  being  purely  char- 
itable, and  the  number  to  be  benefited  in- 
definite, even  if  the  gift  is  limited  to  a 
class,  these  featurea  are  sufficient  in  law  to  • 
constitute  the  gift  a  public  charity." 

And  in  Plattsmouth  Lodge  No.  0,  A.  F. 
&  A.  M.  v.  Cass  County,  79  Neb.  403,  113 
N.  W.  167,  it  was  held  that  the  second 
story  of  a  building  owned  and  used  by  a 
Masonic  lodge  was  exempt  from  taxation, 
under  a  statute  exempting  property  used 
exclusively  for  "charitable"  purposes,  al- 
though the  first  story  was  owned  by  other 
parties  and  used  for  other  purposes.  The 
court  distinguished  Philadelphia  v.  Ma- 
sonic Home,  160  Pa.  572,  23  L.R.A.  545, 
40  Am.  St.  Rep.  736,  28  Atl.  054  (which  is 
cited  in  the  earlier  note),  upon  the  ground 
that  in  the  latter  case  the  statute  exempt- 
ed only  property  used  for  "public  charity," 
while  the  Masonic  institution  in  question 
was   a   restricted   charitv. 

Upon  the  question,  "Gift  for  the  benefit 
of  members  of  a  particular  organization, 
as  a  charity."  see  exhaustive  note  to  Minns 
v.  Billings,  6  L.R.A.(N.S.)    686. 
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arily  for  the  purpose  of  dispensing  charity 
or  distributing  alms,  but  it  is  a  secret  fra- 
ternal society  existing  primarily  for  the  pur- 
pose of  maintaining  inviolate  its  sacred 
traditions  and  securing  to  its  members  the 
blessings  of  Masonic  privileges. 

7  Universal  Cyc.  p.  658;  Bangor  v.  Rising 
Virtue  Lodge,  No.  10,  F.  &  A.  M.  supra. 

Messrs.  A.  W.  Enoch  and  McNett  A 
McXett,  for  appellees: 

A  society  whose  objects  and  purposes  are 
to  nurse,  care  for,  and  provide  for  its  sick, 
its  afflicted,  and  needy  members  and  their 
families,  bury  the  dead,  care  for  the  widows 
of  its  deceased  members,  and  inculcate  iu  its 
members  the  principles  of  morality,  tem- 
perance, and  charity,  and  to  teach  them 
their  duty  to  mankind,  is  a  charitable  in- 
stitution within  the  meaning  of  the  statute, 
its  such  statute  does  not  require  as  a  condi- 
tion of  exemption  that  it  be  an  institution 
for  public  charity. 

Ft.  Des  Moines  Lodge  No.  26,  I.  O.  0.  F. 
V.  Polk  County,  60  Iowa,  34,  8  N.  W.  687 ; 
Fitterer  v.  Crawford,  167  Mo.  51,  50  L.R.A. 
191,  57  S.  W.  632;  Adelphia  Lodge  No.  38, 
K.  P.  V.  Crawford,  167  Mo.  366,  67  S.  W. 
1020;  Philadelphia  v.  Masonic  Home,  160 
Pa.  672,  23  L.R.A.  546,  40  Am.  St.  Rep.  736, 
28  Atl.  964;  Indianapolis  v.  Grand  Master 
G.  L.  26  Ind.  618;  Lacy  v.  Davis,  112  Iowa, 
106,  83  N.  W.  784;  Bangor  v.  Rising  Virtue 
Lodge  No.  10,  F.  &  A.  M.  73  Me.  428,  40  Am. 
Rep.  369;  Plattsmouth  Lodge  No.  6,  A.  F. 
&  A.  M.  V.  Cass  County,  79  Neb.  403,  113 
N.  W.  167;  Savannah  v.  Solomon's  Lodge 
No.  1,  F.  &  A.  M.  63  Ga.  93;  State  ex  rel. 
Bertel  ▼.  Board  of  Assessors,  34  La.  Ann. 
574;  Petersburg  v.  Petersburg  Benev.  Me- 
cbanics*  Asso.  78  Va.  431;  Book  Agents  of 
M.  E.  Church,  South  v.  Ilinton,  92  Tenn. 
188,  10  L.R.A.  289,  21  S.  W.  321;  Sisters  of 
Third  Order  of  St.  Francis  v.  Board  of 
Review,  231  111.  317,  83  N.  E.  272;  Phila- 
delphia V.  Pennsylvania  Hospital,  164  Pa.  9, 

25  Atl.  1076;  Pennsylvania  Hospital  v.  Del- 
aware County,  169  Pa.  306,  32  Atl.  456; 
McDonald  v.  Massachusetts  General  Hospi- 
tal, 120  Mass.  432,  21  Am.  Rep.  629. 

The  test  which  determines  whether  such 
an  enterprise  is  charitable  or  otherwise  is 
its  purpose.  If  its  purpose  is  to  make  profit 
it  is  not  a  charitable  enterprise.  If  it  is  to 
heal  the  sick  and  relieve  the  suffering,  with- 
out hope  or  purpose  of  getting  gain  from  its 
operation,  it  is  charitable. 

Ould  v.  Washington  Hospital,  96  U.  S. 
311,  24  L.  ed.  451 ;  Union  P.  R.  Co.  v.  Artist, 
23  L.R.A.  583,  9  C.  C.  A.  14,  19  U.  S.  App. 
012,  60  Fed.  308. 

A  charity  is  a  gift  to  be  applied  consist- 
ently with  existing  laws  for  the  benefit  of 
an  indefinite  number,  either  by  bringing 
their  minds  or  hearts  under  the  influence  of 
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religion,  by.  relieving  their  body  'from  dis- 
ease, suffering,  or  constraint,  by  assisting 
them  to  establish  themselves  in  life,  or  by 
erecting  or  maintaining  public  buildings  or 
works,  or  otherwise  lessening  the  burden  of 
government;  and  it  is  immaterial  whether 
the  purpose  is  called  charitable  in  the  gift 
itself,  if  it  is  so  described  as  to  show  that  it 
is  charitable  in  its  nature. 

Jackson  v.  Phillips,  14  Allen,  566;  Dono- 
hugh  V.  Library  Co.  86  Pa.  306;  Fire  Ins. 
Patrol  V.  Boyd,  120  Pa.  624,  1  L.R.A.  417, 
6  Am.  St.  Rep.  745,  16  Atl.  653;  Philadel- 
phia V.  Women's  Christian  Asso.  126  Pa. 
581,  17  Atl.  475;  Episcopal  Academy  v. 
Philadelphia,  150  Pa.  505,  26  Atl.  65;  Trout- 
man  V.  De  Boissiere  Odd  Fellows*  Orplians' 
Home  (Kan.)  5  L.R.A.(N.S.)  692,  64  Pac. 
33. 

Evans,  J.,  delivered  the  opinion  of  the 
court : 

The  deceased  died  testate  on  June  6,  1905. 
By  his  will  he  devised  certain  prop- 
erty to  the  local  Masonic  lodge,  of  which  he 
was  a  member,  the  same  being  known  as 
"Ottumwa  Lodge,  No.  16,  A.  F.  &  A.  M." 
The  property  devised  was  real  estate,  and 
the  purpose  of  such  devise  was  declared  to 
be  that  the  devisee  "use  the  income  of  the 
same  for  charity."  Such  will  contains  two 
other  bequests  to  the  same  lodge,  with  a  pro- 
viso that  all  the  proceeds  should  be  used  for 
charitable  purposes.  These  bequests,  how- 
ever, must  both  fail  for  want  of  funds,  and 
the  lodge  will  only  be  able  to  take  under  the 
devise  of  real  estate  first  noted.  The  real 
estate  covered  by  such  devise  was  duly  ap- 
praised at  the  sum  of  $10,000,  and  the  plain- 
tiff claims  that  it  is  subject  to  the  collateral 
inheritance  tax.  This  claim  is  resisted  by 
the  defendant.  It  claims  tliat  such  propt!rty 
is  not  subject  to  a  collateral  inheritance  tax, 
because  it  is.  a  devise  to  a  charitable  institu- 
tion. The  only  question  in  the  case  is  wheth- 
er this  Masonic  lodge  is  a  charitable  insti- 
tution. The  question  thus  presented  is  one 
of  mixed  law  and  fact. 

So  far  as  material  to  this  case,  §  1467 
of  the  Code  is  as  follows:  "All  property 
within  the  jurisdiction  of  this  state  .  .  . 
which  shall  pass  by  will  or  by  the  statutes 
of  inheritance  ...  to  any  person  in 
trust  or  otherwise,  other  than  to  or  for 
.  .  .  charitable,  'educational,  or  religious 
societies  or  institutions  within  this  state, 
shall  be  subject  to  a  tax  of  6  per  cent  of 
its  value."  ...  It  is  manifest,  there- 
fore, that  the  plaintiff  is  entitled  to  recover 
5  per  cent  of  the  value  of  this  property  un- 
less the  devisee  is  a  charitable  institution 
within  the  meaning  of  this  section.  Evidence 
was  taken  upon  that  question  on  behalf  of 
the  defendant.    Some  further  information  is 
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vouchsafed  to  us  in  the  briofs  of  counsel. 
In  our  consideration  of  facts,  however,  we 
are  necessarily  confined  to  those  appearing 
in  the  abstract.  The  subject  is  one  which 
furnishes  only  a  very  limited  range  for  ju- 
dicial notice.  The  facts  which  were  testified 
to  by  witnesses  in  this  case  were  in  no  man- 
ner disputed  upon  the  trial.  The  real  con- 
troversy of  the  parties  is  over  the  conclusion 
to  be  drawn  from  the  facts  so  testified  to. 
The  defendant  executor  was  one  of  the  wit- 
nesses in  the  case.  He  had  been  a  member 
of  the  devisee  lodge  for  many  years,  and  was 
named  as  executor  by  the  testator. 

The  following  summary  of  his  evidence  as 
abstracted  by  the  appellant  is  a  substantial 
presentation  of  the  facts  as  they  appear  in 
the  record:     "They  take  care  of  any  needy 
members  of  the  organization  or  institution 
and  the  sick,  anyone  that  was  needy.    That 
is  the  principle  that  we  are  taught.    When 
a  member  is  sick,  the  lodge  furnishes  nurses, 
and  provides  everything  that  is  absolutely 
necessary  for  his  keeping,  and,  if  the  wife  is 
sick,  poor,  in  distress,  or  needs  charity,  die 
is  taken  care  of,  and  nurses,  supplies,  and 
assistance   furnished   just  the  same.     If   a 
member  of  the  lodge,  or  the  wife  of  some 
member,  should  die,  unable  to  have  proper 
burial,  the  lodge  would  bury  them  at  its 
own  expense,  and  would  provide  for  a  widow 
of  a  member  if  she  was  not  otherwise  pro- 
vided for.     It  is  th3  regular  practice  and 
business  of  the  lodge  to  look  after  her,  and, 
if  a  widow  should  be  left  by  a  member  of  the 
lodge  without  sufficient  means  to  dress  and 
clothe  and  send  her  children  to  school,  the 
lodge  takes  notice  of  the  situation,  and  helps 
out.     The  lodge  maintains  a  charity  com- 
mittee regularly  as  a  part  of  its  business 
and  practice.     It  is  composed  of  worshipful 
master,  senior  warden,  and  junior  warden. 
The   committee   goes   around   and   sees   the 
members   and   furnishes   needed    assistance. 
They  have  the  power  to  do  it  and  the  fund 
from  which  these  funds  are  supplied,  as  well 
as   the   general   expenses   of   the    lodge,    is 
raised   by   membership   fees   and   dues.     A 
member  coming  into  the  lodge  pays  a  cer- 
tain sum  for  initiation.    The  members  must 
pay  assessment  every  year  to  maintain  the 
lodge  and  extend  its  duties.     Two  dollars 
and    seventy-five   cents   per    year    for   each 
member.     Emergencies  sometimes  arise  for 
more  money,  and  assessments  are  sometimes 
made  or  money  collected  from  the  members. 
They  pay  the  tiler.      The  lodge  does  not  go 
to  work  and  declare  money  and  pay  it  hack 
to  its  members.     A  member  has  no  pecun- 
iary   beneHt    from    the    lodge    unless    he   is 
an  object  of  charity.     This   lodge   contrib- 
utes to  the  grand  lodge  of  the  state  every 
year.    The  grand  lodge  carries  on  charities, 
in   addition   to   subordinate   lodges.     I   do 
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not  know  whether  there  is  what  is  called  a 
'Masonic  Home'  for  infirm  and  poor  members 
that  cannot  support  themselves,  maintained 
in  this  state,  or  not.    I  couldn't  say  whether 
there  is  an   orphans'   home  at   Davenport, 
maintained   by    the  Masonic   lodge  of   tliis 
state.    No  member  paying  his  dues  or  yearly 
contribution   or   membership   fee   ever   gets 
any  part  of  the  funds  of  the  lodge  back  un- 
less he  becomes  a  charity  member.     What- 
ever he  does  by  way  of  services  on  the  com- 
mittee  he   does    gratuitously    and    without 
reward.     The   lodge,  out  of   its   funds  col- 
lected from  the  sources  stated,  pays,  first, 
its  expenses  of  carrying  on  its  lodge  duties, 
its  rent  of  the  hall  if  it  has  one,  and  the 
like  of  that,  and  the  balance  of  it  goes  to 
charity,  or  the  fund  that  charity  can  draw 
on  at  any  time.     No  member  of  the  lodge 
receives  for  what  he  pays  in  any  pecuniary 
benefit  unless  he  is  a  charity  member.    The 
lodge  issues  no  stock  to  any  member  such 
as  a  corporation  issues.    It  simply  receives 
the  2.cney  as  initiation  fees,  and  gives  a  re- 
ceipt for  it.       It  is  used  for  the  necessary 
expenses  of  the  lodge  and  for  charity.    That 
has  been  the  practice  of  this  lodge  during 
all  the  time  that  I  have  known  it,  and  it 
still  does  it.     The  lodge  has  never  carried 
on   any   kind   of   business   to   make   money 
whatever  to  further  its  lodge  alTairs.     J  do 
not  know  that  it  has  a  store  or  anything  of 
that  kind.     What  I  have  stated  aboiit  dis- 
tributing  charity    to    needy    members    and 
their  families  is  the  practice  carried  on  con- 
stantly by  the   lodge.     There  has  been  no 
time  since  I  have  been  connected  with  the 
lodge  when  any  members  or  their  families 
were  not  receiving  benefit  from  the  charities 
of  the  lodge.     We  always  have  this  class 
of  persons  that  are  receiving  benefits.     As 
a  rule,  the  lodge  has  given  attention  con- 
stantly to  some  sick  persons  and  their  fami- 
lies belonging  to  the  lodge,  and  rendered  aid 
and  assistance  to  widows  of  deceased  mem- 
bers that  are  unable  to  take  care  of  them- 
selves.   The  lodge  isn't  engaged  in  any  way 
in  the  business  of  making  money.    It  hasn't 
been  since  I  know  it.     The  deceased,  James 
£.  Wilson,  was  an  active  and  zealous  mem- 
ber of  tills  Iodide  and  a  liberal  giver  to  the 
charities  thereof.     He  held  all  the  principal 
offices  in  the  lodge — worshipful  master  gen- 
erally.    He  was  very  much  charitably   in- 
clined in  his  giving  and  in  his  connection 
with  the  lodge.     He  gave  that  much  atten- 
tion.    He  was  at  one  time  a  member  of  the 
charity  committee  of  the  grand  lodge  of  the 
state,  and  was  much  devoted  to  the  order 
of  the  Masons.    He  left  no  wife  nor  children, 
and  was  single  at  the   time  of  his   death. 
The  lodge  has  accepted  the  bequest  in  the 
will  of  the  deceased  of  a  piece  of  property 
located  on  Second  street  here,  being  lot  No. 
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237  in  the  city  of  Ottumwa,  which  was 
appraised  at  $10,000  and  has  taken  pos- 
session thereof.  I  know  that  the  will  pro- 
vided that  this  is  to  be  devoted  to  char- 
ity." 

This  testimony  was  supplemented  to  some 
extent  by  that  of  other  witnesses,  which  we 
will  not  now  set  forth. 

Section  1  of  chapter  6  of  the  by-laws  and 
rules  of  the  order,  is  as  follows:  "Chap- 
ter 6 — Section  1 — Standing  Committees. 
There  shall  be  two  standing  committees  of 
the  lodge,  viz.j  a  committee  of  charity  and 
a  committee  of  finance.  Committee  of  char- 
ity— The  committee  of  charity  shall  consist 
of  the  worshipful  master  and  the  wardens. 
The  duties  of  the  committee  of  charity  shall 
be  to  dispense  the  benevolence  of  the  lodge 
so  as  to  relieve  human  distress  in  the  most 
speedy  and  practicable  manner.  The  com- 
mittee of  charity  shall  have  power,  at  any 
time,  to  draw  upon  the  treasurer,  through 
its  chairman,  the  worshipful  master,  for  a 
sum  not  exceeding  $5  at  a  draft,  to  be 
bestowed  upon  a  distressed  worthy  master 
Mason,  his  wife,  widow,  or  orphan  child, 
or  upon  any  other  distressed  worthy  ap- 
plicant for  aid.  The  committee  of  charity 
may  take  such  measures,  in  employing 
nurses  to  wait  upon  the  sick,  engaging  the 
burial  of  the  dead,  etc.,  as  any  sudden  con- 
tingency may  demand,  and  present  the  bill, 
through  the  finance  committee,  for  settle- 
ment." The  duties  of  the  finance  committee 
as  defined  therein  are  substantially  those  of 
an  auditing  committee. 

Taking  the  testimony  as  a  whole,  it  is 
quite  manifest  that  one  of  the  purposes  of 
the  devisee  lodge  is  to  extend  relief  to  human 
need  and  distress.  This,  however,  is  not  its 
onlv  function.  Nor  can  it  be  said  that 
the  relief  which  it  extends  is  public  relief, 
nor  that  its  charity  is  public  charity.  As 
to  the  comparative  importance  of  its  char- 
itable functions,  it  is  to  be  noted  from  the 
evidence  that,  awde  from  the  expenses  inci- 
dent to  Its  maintenance  as  a  society,  all  of 
its  expenditures  and  distribution  of  its  funds 
is  devoted  to  the  help  of  the  poor.  With 
very  rare  exceptions,  such  relief  is  extended 
exclusively  to  the  membership  of  the  order, 
and  to  relatives  of  members,  and  to  surviv- 
ing relatives  of  deceased  members. 

The  sub?;tance  of  the  argument  on  behalf 
of  plaintiff  is  that  an  institution  is  not  a 
"charitable"  institution  within  the  mean- 
ing of  the  law,  unless  the  purpose  of  its 
existence  is  "purely"  or  "solely"  or  **pri- 
marily"  charitable.  If  it  has  other  import- 
ant purposes  or  functions,  and  especially  if 
such  other  functions  are  predominant,  then, 
it  is  claimed,  it  cannot  be  regarded  as  a 
charitable  institution  simply  because  it  does 
dispense  charity.  The  general  theory  urged 
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is,  in  substance,  that  the  charity  contem- 
plated by  law  is  a  "public"  charity,  cath- 
olic and  universal,  reaching  out  to  all  per- 
sons, rather  than  those  limited  charities 
which  expend  all  their  resources  sympa- 
thetically to  relieve  the  distress  which  is 
hard  by  and  whose  cry  is  more  readily 
heard  because  it  is  within  a  fraternal  circle. 
If  this  is  the  proper  construction  to  be  put 
upon  the  language  of  our  statute,  then  the 
plaintiff  is  entitled  to  recover. 

This  subject  is  one  which  has  been  dealt 
with  by  many  statutes  in  many  states. 
Many  states  have  extended  exemption  from 
taxation  to  various  institutions  of  an  edu- 
cational, religious,  or  charitable  character. 
So  far  as  charitable  institutions  are  con- 
cerned, some  statutes  have  in  terms  confined 
the  exemptions  to  those  institutions  which 
are  "purely"  charitable  or  "soleh^"  char- 
itable. Other  statutes  have  in  Express  terms- 
confined  the  exemption  to  "public  charity." 
A  partial  illustration  may  be  found  in  our 
own  §  1304  of  the  Code.  This  section  ex- 
empts from  taxation  all  grounds  and  build- 
ings of  charitable  institutions  "devoted  sole- 
ly to  the  appropriate  objects  of  these  insti- 
tutions." Section  1467  extends  exemption 
for  collateral  inheritance  tax  to  "charitable 
institutions,"  without  restriction  or  qualifi- 
cation, except  such  as  the  term  itself  im- 
ports. Unless  the  qualifications  contended 
for  by  the  plaintiff  inheres  in  the  term  itself,, 
we  would  not  be  justified  in  grafting  a  quali- 
fication upon  it.  This  is  especially  true 
where  the  qualification  contended  for  is- 
one  which  is  made  by  express  terms  in  many 
statutes,  and  one  which  could  have  been 
readily  and  naturally  made  by  our  own  leg- 
islature if  such  had  been  its  purpose.  Our 
reluctance  to  add  these  qualifying  terms  by 
construction  to  this  section  of  the  statute  is 
emphasized  by  a  consideration  of  the  au- 
thorities cited  in  plaintiff's  brief.  Practi- 
cally all  of  the  cases  cited  in  this  brief  deal 
with  statutes  which  contain  these  qualifica- 
tions in  express  terms.  This  remark  is  net- 
applicable  to  the  English  cases  cited,  nor 
is  it  applicable  to  the  case  of  Bangor  v. 
Rising  Virtue  Lodge,  No.  10,  F.  &  A.  JM.  73- 
Me.  428,  40  Am.  Rep.  369.  In  the  latter 
case  a  statute  not  unlike  our  own  was  under 
consideration.  The  course  of  the  argument, 
however,  in  the  opinion  assumed  that  a  char- 
itable institution  was  one  which  dispensed 
"public"  charity,  and  one  whose  public* 
charity  was  its  "primary  and  exclusive  ob- 
ject." The  real  argument  of  the  opinion 
was  devoted  to  the  question  whether  the 
charity  dispensed  by  the  Masonic  lodge  was. 
"public"  or  not,  and  whether  such  charity 
was  its  primary  and  exclusive  object.  The- 
following  excerpts  are  indicative  of  the  gen- 
eral  argument:      "The   inquiry   is   whether- 
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it  ifl  a  public  charity  or  a  private  charity 
for  the  exclusive  aid  of  its  members."    The 
£nal  conclusion  reached  upon  the  evidence 
was  that  the  facts  "negative  the  idea  that 
charity  is  the  primary  and  exclusive  object 
of   the   institution."     Granting   this   argu- 
ment as  far  as  it  goes,   the  question  still 
remains    whether    an    institution    may    be 
-deemed  charitable   for   the  purpose  of  the 
statute  under  our  consideration,  though  it 
l)e  not  exclusively  so,  and  though  its  char- 
ity be  something  less  than  public.    Let  it  be 
noted  that  we  are  dealing  now,  not  with  the 
^neral    subject    of    taxation,    but    with    a 
specific  statute  which  imposes  a  specific  tax 
upon  the  succession  to   property,   and  con- 
fines such  tax  to  such  succession  to  prop- 
erty as  operates  in  favor  of  a  limited  class 
of  beneficiaries.     The   manifest  purpose  of 
the  statute  is  to  impose  a  special  burden 
upon  benefits  arising  by  succession  to  per- 
sons whose  claims  upon  the  bounty  of  the 
testator  are  somewhat  distant  and  outside 
of  the  ordinary  rangQ  of  inheritance.     No 
tax  is  imposed  upon  a  bequest  to  a  parent 
or  wife  or  child.     The  same  exemption   is 
extended  in  general  terms  to  institutions  de- 
nominated  as   charitable,    educational,    and 
religious.    The  particular  form  and  identity 
of   these   various    institutions   is   manifold 
Indeed,  but  they  are  all  regarded  as  benefi- 
cent in  their  purposes,  and  as  uplifting  and 
upbuilding  in  their  activities.     They  are  es- 
sentially altniistic  in  motive.     Their  essen- 
tial purpose  is  to  dispense  rather  than  to 
acquire.     They  are  not  found  in  the  marts. 
They  do  not  exist  for  profit.    What  they  do 
acquire  must  come  by  voluntary  gift;   and 
what  they  receive  they  receive  as  trustees, 
to  be  dispensed  again  in  pursuance  of  the 
purposes  of  the  institution.     Because  these 
institutions  pursue  and  perform  these  and 
Itumane  purposes,  many  humane  and  benev- 
olent people  commit  gifts  into  their  hands 
^    to   be    dispensed    through    the    channels    of 
their    activity.      By   common    consent    they 
make  for  the  public  good.    They  are  a  part 
of  the  life  of  the  people.    If  we  were  to  take 
these  institutions  one  by  one,  we  would  find 
each  one  limited  in  the  scope  of  its  activ- 
ities.    Perhaps  not  one  is  wholly  catholic 
and  universal  except  such  as  are  maintained 
Ly  public  taxation  and  appropriation.    Gifts 
and  bequests  by  individuals  to  such  insti- 
tutions are  popularly  regarded  as  benevolent 
and  charitable,  and  the  donor  of  such  gifts 
is  deemed  to  be  public  spirited.     It  is  not 
at    all    unreasonable    that    the    legislature 
should  deem  it  proper  to  impose  no  succes- 
sion tax  upon  a  gift  to  such  an  institution. 
On  the  contrary,  the   public  good  may  be 
quite  as  well  served  by  offering  an  exemp- 
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tion  from  such  tax.  Such  exemption  car- 
ries with  it  some  measure  of  inducement 
to  testators  to  confer  their  bounty  through 
these  instrumentalities  upon  a  large,  and 
always  varied,  part  of  the  public,  and  usu- 
ally  that  part'  of  it  which  "hath  no  helper." 
If  such  was  the  purpose  of  the  legislature, 
it  was  commendable.  And,  if  such  is  the 
natural  import  of  the  language  used,  we 
are  not  driven  to  a  forced  or  qualified  con- 
struction of  it  in  order  to  save  the  act  from 
being  vicious  legislation. 

Turning  now  to  the  facts  under  considera- 
tion in  this  case,  they  leave  no  room  for 
doubt  but  that  a  very  substantial  part  of 
the  activity  of  this  order  is  devoted  to  the 
help  of  those  who  are  needy  and  in  distress. 
Granted  that  its  benevolence  is  principally 
confined  to  those  within  its  immediate  cir- 
cle, it  is  nevertheless  commendable  as  far  a« 
it  goes,  and  in  the  interest  of  the  public 
good.  It  could  not,  if  it  would,  take  care 
of  all  destitution.  If  it  does  all  that  it 
can,  it  does  well;  and,  if  it  expends  what 
it  has  upon  those  whose  need  it  knows  best, 
so  be  it.  In  some  such  wise  must  all  min- 
istry be  done.  The  testator  was  a  member 
of  this  particular  lodge  for  many  years. 
He  was  said  to  be  charitable  in  his  own  na- 
ture, and  was  greatly  interested  in  the 
charities  of  his  order.  Through  the  instru- 
mentalities of  his  lodge  he  desired  to  con- 
tinue his  benevolences  for  the  future.  That 
he  regarded  the  order  as  a  charitable  in- 
stitution in  its  relation  to  his  bequest  is 
manifest.  But  that  is  not  binding  upon  tho 
plaintiff.  That  a  Masonic  lodge  is  a  "char- 
ity*'  has  been  often  held  even  in  those  cases 
where  exemption  has  been  denied  it.  In 
such  cases  it  has  usually  been  held  that  the 
charity  is  a  restricted  one  as  distinguished 
from  a  purely  public  one,  and  the  denial 
of  exemption  has  usually  been  based  upon 
the  language  of  the  particular  statute,  as 
hereinbefore  indicated.  In  Philadelphia  v. 
Masonic  Home,  100  Pa.  572,  23  L.R.A.  545, 
40  Am.  St.  Rep.  730,  28  Atl.  954,  wherein 
there  was  a  denial  of  exemption,  the  follow- 
ing language  is  used:  "The  appellee  clearly 
is  a  charity." 

.  The  final  question  presented  for  our  de- 
termination has  not  been  heretofore  parsed 
upon  by  us.  Lacy  v.  Davis,  112  Iowa,  100, 
83  N.  W.  784,  has  little  application  to  the 
case.  That  involved  a  construction  of 
§  1304,  which  provides  for  the  exemption 
from  taxation  of  grounds  and  buildings  "de- 
voted solely"  to  the  appropriate  objects  of 
such  institution.  The  authorities  on  this 
identical  question  are  not  numerous.  But 
the  weight  of  authority,  such  as  it  is,  is 
with  the  proposition  that  a  lodge,  such  aa 
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the  devisee  in  this  case,  is  a  charitable  in- 
stitution, but  is  not  purely  or  exclusively 
such,  and  is  not  a  public  charity.  As  such 
charitable  institution  in  the  broader  sense, 
exemption  has  been  granted  to  it  in  other 
jurisdictions  where  the  statute  did  not  con- 
fine the  exemption  to  purely  public  chari- 
ties. Plattsmouth  Lodge  No.  6,  A.  F.  &  A. 
M.  V.  Cass  County,  79  Neb.  463,  113  N.  W. 
167;   Savannah  v.  Solomon's  Lodge  No.  1, 

F.  &  A.  M.  53  Ga.  93 ;  Massenburg  v.  Grand 
Lodge  F.  &  A.  M.  81  Ga.  212,  7  S.  E.  636; 
Baltimore  v.  Grand  Lodge,  A.  F.  &  A.  M. 
60  Md.  282;  Indianapolis  v.  Grand  Master, 

G.  L.  25  Ind.  518;  Stale  ex  rel.  Bertel  v. 
Board  of  Assessors,  34  La.  Ann.  674.  What 
we  have  here  said  as  to  the  character  of  the 
lodge  in  question  is  based  wholly  on  the 
evidence  in  this  record.  The  writer  of  this 
opinion  is  unhampered  by  independent 
knowledge  on  the  question,  and  is  happily 
dependent  on  the  record  for  all  facts  relat- 
ing to  the  subject. 

The  sum  and  substance  of  the  evidence  is 
that  the  money  benefits  dispensed  by  this  de- 
fendant lodge  are  in  no  sense  insurance 
benefits.  They  are  not  benefits  which  have 
been  previously  paid  for  by  the  beneficiary 
and  which  may  be  demanded  by  him  as  a 
matter  of  right.  His  only  cause  of  action 
is  a  plea  of  'distress.  His  right  is  not 
weighed  by  previous  payment,  service,  or 
desert.  The  only  measure  of  his  right  is 
the  pressure  of  his  need.  This  is  the  do- 
main and  the  function  of  charity  as  com- 
monly understood.  Inasmuch  as  the  legis- 
lature did  not  see  fit  to  restrict  the  term 
"charitable  institutions,"  we  would  not  be 
justified  in  placing  such  restriction  upon 
it  unless  such  restriction  inheres  in  the 
legal  meaning  of  the  term,  or  unless  such 
construction  be  necessary  to  harmonize  this 
provision  with  other  provisions  of  the  stat- 
ute, or  to  save  its  validity  for  constitu- 
tional or  other  reasons.  This  provision  as 
it  is  conflicts  with  no  other.  It  is  neither 
inconsistent  nor  unreasonable.  We  are  con- 
strained, therefore,  to  hold  that  the  defend- 
ant in  its  relation  to  this  devise  is  a  "chari- 
table institution"  within  the  meaning  of 
this  section.  If  this  interpretation  is  not  in 
accord  with  the  legislative  intent,  it  is  bet- 
ter that  such  legislative  intent  be  hereafter 
expressed  by  appropriate  amendment,  than 
that  we  should  assume  to  amend  the  stat- 
ute by  a  strained  construction. 

It  is  needless  to  say  that  our  holding  here- 
in does  not  have  the  efifect  of  exempting  the 
devised  property  from  ordinary  taxation. 
That  question  is  controlled  by  §  1304  of 
the  Code.  Our  consideration  here  is  con- 
fined to  the  construction  of  §  1467. 

The  order  of  the  trial  court  is  afilrmed. 
26  L.R.A.(N.S.) 
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KANSAS  MASONIC  HOME,  Appt, 

V. 

BOARD  OF  COMMISSIONERS  OF  SEDG- 
WICK COUNTY  et  al. 

(81  Kan.  859,  106  Pac.  1082.) 

Tax  —  exemption  —  use. 

1.  The  exemption  from  taxation  declared 
by  §  1,  art.  11,  of  our  State  Constitution,  is  a 
property  exemption  based  solely  upon  the 
exclusive  use  made  of  the  property.  It  is 
not  an  exemption  to  the  ownership,  and 
the  character  of  the  owner  as  to  being  benev- 
olent or  otherwise  is  not  a  test* 

Same  —  Masonic  home. 

2.  If  property  is  used  exclusively  for 
benevolent  or  charitable  purposes,  it  is  ex- 
empt, regardless  of  the  value  or  area  of 
the  property,  and  it  is  not  requisite  that 
the  charity  dispensed  be  purely  public  or 
even  public.  If  the  property  be  exclusively 
used  for  charitable  purposes,  the  exemption 
is  not  defeated,  although  only  the  members 
of  certain  societies  and  their  relatives  ure 
eligible  to  become  recipients  of  the  charities 
dispensed. 

(Johnston,  Ch.  J.,  dissents.) 

(February  12,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Sedgwick  County 
refusing  to  enjoin  defendants  from  taxing 
certain  property  alleged  to  be  exempt.  Re- 
versed. 

Statement  by  Smith,  Xr 

The  appellant  filed  its  petition  in  the  dis- 
trict court  of  Sedgwick  county  against  the 
board  of  county  commissioners,  county  clerk, 
and  county  treasurer  of  that  county.  In  its 
petition  appellant  alleges  that  it  is  a  corpo- 
ration duly  organized  and  existing  under  the 
laws  of  the  state  of  Kansas.  It  also  alleges 
the  official  character  of  the  appellees,  that 
the  appellant  is  the  owner  of  a  tract  of  land 
of  about  15  acres  duly  described,  upon  which 
it  has  valuable  and  lasting  improvements, 
consisting  of  buildings  used  for  the  purpose 
of  maintaining  a  home  in  the  state  of  Kan- 
sas for  Master  Masons,  their  wives,  widows, 
and  children,  and  children  of  the  members  of 
the  Eastern  Star;  also  a  chapel  used  exclu- 
sively for  religious  purposes  in  connection 
with  the  home;  also,  that  it  is  pos- 
sessed of  personal  property  such  as  house- 
hold furniture  and  supplies;  that  all  of 
said  real  estate,  buildings,  and'  personal 
property  are  kept  and  used  solely  for  the 

Headnotes  by  Sicith,  J. 

Note.  —  See  note  to  Re  Wilson,  ante,  090. 


1910. 


KANSAS  MASONIC  HOME  v.  BOARD  OF  COMMISSIONERS. 


703 


maintenance,  comfort,  moral  and  religious 
training,  and  education  of  the  members  of 
the  home;  that,  unless  provided  for  and 
taken  care  of  by  the  appellant,  all  of  the 
members  received  in  the  home  would  be 
objects  of  charity  to  be.  cared  for  by  and  at 
the  expense  of  the  several  counties  of  the 
state  from  which  they  were  sent  to  the 
home;  that  the  members  of  the  home  are 
employed,  according  to  their  age  and  ca- 
pacity, in  some  household,  mechanical,  or 
agricultural  work,  bo  as  to  teach  them  to 
honor  labor  and  industry  and  gradually  to 
prepare  them  for  practical  trades  and  em- 
ployments; that  the  sole  object  and  purpose 
of  the  plaintiff  is  to  care  for  and  maintain 
indigent  aged  persons  and  helpless  children, 
and  that  all  of  said  property  was  and  is 
used  exclusively  for  such  religious,  benevo- 
lent, and  charitable  purposes;  that  no  in- 
come whatever  is  derived  from  the  use  of 
said  property,  and  no  charge  is  made  to  the 
members  of  said  home  for  care  or  mainte- 
nance, and  that  the  children  are  provided 
with  all  proper  educational  facilities  and 
with  religious  and  moral  training  without 
any  charge  therefor;  that,  upon  the  death 
of  any  member  of  the  home,  the  plaintiff, 
at  its  own  expense,  gives  the  deceased  mem- 
ber a  proper  burial  in  a  lot  provided  and 
paid  for  by  the  plaintiff.  The  petition  then 
alleges  the  assessment  of  the  property  at 
the  total  valuation  of  $41,620^,  that  the 
county  clerk  threatens  to  and  is  about  to 
spread  upon  the  tax  roll  of  Sedgwick  county 
said  assessment,  and  that  taxes  will  be 
levied  upon  said  property  and  it  will  be 
sold,  unless  restrained  by  the  order  of  the 
court;  that  the  assessment  of  said  property 
and  the  threatened  spreading  of  the  same 
upon  the  tax  roll  of  the  county  will  be 
illegal  and  void,  as  will  also  the  collection 
of  such  tax.  The  plaintiff  prayed  a  tem- 
porary injimction  and,  upon  the  hearing  of 
the  case,  a  permanent  injunction. 

Summons  was  served  upon  the  defendants, 
and  a  temporary  injunction  was  granted. 
Thereupon  the  defendants  filed  the  following 
answer:  "Come  now  defendants,  deny  each 
and  every  allegation  contained  in  plaintiff's 
petition,  except  as  hereinafter  admitted. 
Defendants  admit  that  C.  N.  Cartwright  is 
county  clerk  of  Sedgwick  county,  Kansas, 
as  alleged  in  said  petition;  that  E.  Webb 
is  county  treasurer  of  Sedgwick  county, 
I^nsas,  as  alleged  in  said  petition;  that 
said  plaintiff  is  a  corporation  duly  created, 
organized,  and  existing  under  and  by  laws 
of  the  state  of  Kansas;  that  said  plaintiff 
owns  the  real  estate  and  personal  property 
described  in  said  petition;  that  said  plain- 
tiff's sole  object  is  to  maintain  a  home  in 
the  state  of  Kansas  for  Master  Masons, 
their  wives,  widows,  and  children,  and  chil- 
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dren  of  the  Eastern  Star;  that  no  income 
whatever  is  derived  from  said  property,  or 
charge  made  to  the  members  of  said  home; 
that  members  of  tender  years  are  educated, 
and  that  plaintiff  provides  proper  educa- 
tional facilities  for  said  minors  without 
expense  to  said  minors  therefor;  that  the 
county  assessor,  George  W.  Bristow,  has  cer- 
tified to  the  county  clerk  the  proper  assess- 
ment for  taxes  for  the  year  1908,  as  alleged 
in  said  petition;  that  said  county  clerk 
aforesaid  threatens  and  intends  to  spread 
upon  the  tax  rolls  of  Sedgwick  county  said 
assessment;  that  said  taxes  will  be  collected 
by  the  county  treasurer." 

Thereafter  the  case  came  on  duly  for 
trial,  and  the  plaintiff  offered  its  evidence. 
The  defendants  offered  no  evidence^  and  both 
parties  submitted  the  case  to  the  considera- 
tion of  the  court,  which  rendered  judgment 
refusing  a  permanent  injunction,  and  ad- 
judged that  the  plaintiff  pay  the  costs  of 
the  action.  Thereupon  the  plaintiff  filed  a 
motion  for  a  new  trial,  on  the  grounds  that 
the  judgment  was  not  supported  by,  but  was 
contrary  to,  the  evidence,  and  was  contrary 
to  law.  The  motion  was  denied,  and  the 
plaintiff  appeals. 

Mr.  T.  F.  Garrer,  with  Messrs.  D.  M. 
Dale  and  S.  B.  Amidon,  for  appellant: 

Being  a  property  tax,  the  constitutional 
limitations  upon  the  taxation  of  all  prop- 
erty in  the  state  are  applicable  and  con- 
trolling. 

Re  Page,  60  Kan.  845,  47  L.R.A.  68,  58 
Pac.  478. 

It  is  the  use,  and  not  the  ownership, 
which  determines  the  question  of  exemption. 

Vail  V.  Beach,  10  Kan.  214;  Hibernian 
Benev.  Soc.  v.  Kelly,  28  Or.  173,  30  L.R.A. 
167,  62  Am.  St.  Rep.  769,  42  Pac.  3. 

Plaintiff's  property  was  devoted  to  a 
charitable  use  within  the  meaning  of  the 
exemption  provision  of  the  Constitution. 

Fitterer  v.  Crawford,  157  Mo.  51,  50 
L.R.A.  191,  57  S.  W.  532;  Book  Agents  of 
M.  E.  Church,  South  v.  Hinton,  92  Tenn. 
188,  19  L.R.A.  289,  21  S.  W.  321;  State, 
Sisters  of  Charity,  Prosecutor,  v,  Chatham 
Twp.  52  N.  J.  L.  373,  9  L.R.A.  198,  20  Atl. 
292;  People  ex  rel.  Swiss  Benev.  Soc.  v.  Tax 
&  A.  Comrs.  36  Hun,  311;  Association  for 
Benefit  of  Colored  Orphans  v.  New  YoFk, 
104  N.  Y.  581,  12  N.  E.  279,  affirming  3S 
Hun,  593;  Western  Dispensary  v.  New  York, 
24  Jones  &  S.  361,  4  N.  Y.  Supp.  547;  St. 
Joseph's  Hospital  Asso.  v.  Ashland  County, 
96  Wis.  636,  72  N.  W.  43;  Appeal  Tax  Ct. 
V.  General  Workingmen's  Sick  Relief  Union, 
50  Md.  321;  Hebrew  Benev.  &  Orphan  Asy- 
lum V.  New  York,  11  Hun,  116;  New  York 
Infant  Asylum  v.  Westchester  County,  31 
Hun,  116;  Indianapolis  y.  Grand  Master,  G. 
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L.  25  Ind.  518;  Philadelphia  v.  Masonic 
Home,  160  Pa.  572,  23  L.R.A.  545,  40  Am. 
St.  Rep.  736,  28  Atl.  954;  Petersburg  v. 
Petersburg  Benev.  Mechanics'  Asso.  78  Va. 
431;  Hibernian  Benev.  Soc.  v.  Kelly,  supra. 
Separate  and  apart  from  the  use  of  the 
property,  fraternal  and  beneficiary  societies 
are  charitable  or  benevolent  societies  within 
the  meaning  of  constitutional  and  statutory 
provisions  exempting  such  institutions  from 
taxation;  the  ground  of  the  decisions  being 
that  it  is  not  essential  to  charity  that  it 
shall  be  universal. 

Savannah  v.  Solomon's  Lodge  No.  1,  F.  & 
A.    M.    53    Gla.    93;    Indianapolis    v.    Grand 
Master,  G.  L.  supra;  Henderson  v.  Strangers' 
Rest  Lodge  No.  13,  I.  O.  O.  F.  17  Ky.  L. 
Rep.  104 ;,  17  S.  W.  215;  State  ex  rel.  Ber- 
tel  v.  Board  of  Assessors,  34  La.  Ann.  574; 
Hibernian    Benev.    Soc.    v.    Kelly,    supra; 
Petersburg  v.  Petersburg  Benev.  Mechanics' 
Asso.    and    Fitterer    v.    Crawford,    supra; 
Zable  V.  Louisville  Baptist  Orphans'  Home, 
92  Ky.  89,  13  L.R.A.   668,  17   S.  W.  212; 
Massachusetts  General  Hospital  v.  Somer- 
ville,  101  Mass.  319;   Widows'  &  Orphans' 
Home  V.  Com.  126  Ky.  386,  16  L.R.A.(N.S.) 
829,  103  S.  W.  354;  Cathedral  of  St.  John 
V.    Denver,    37    Colo.    378,    86    Pac.    1021; 
Brewer  v.  American  Missionary  Asso.  124 
Ga.    490,    52    S.    E.    804;    Franklin    Square 
House  V.  Boston,  188  Mass.  409,  74  N.  E. 
675;   Curtis  v.  Androscoggin  Lodge  No.  24, 
L  O.  0.  F.  99  Me.  356,  59  Atl.  518;  Com. 
V.  Young  Men's  Christian  Asso.  116  Ky.  711, 
105  Am.  St.  Rep.  234,  76  S.  W.  522;  Ken- 
tucky Female  Orphan  School  v.  Louisville, 
100  Ky.  470,  40  L,R.A.  119,  36  S.  W.  921; 
Episcopal  Academy  v.  Philadelphia,  150  Pa. 
565,   25   Atl.   55;    Burd  Orphan  Asylum  v. 
School  Dist.  90  Pa.  21 ;  Gerke  v.  Purcell,  25 
Ohio  St.  229;  Plattsmouth  Lodge  No.  6,  A. 
F.  &  A.  M.  V.  Cass  County,  79  Neb.  463,  113 
N.  W.  167;  Allen  v.  Duffie,  43  Mich.  1,  38 
Am.   Rep.    159,   4   N.   W.   427;    Donohugh's 
Appeal,  86  Pa.  312;  Saltonstall  v.  Sanders, 
11  Allen,  470;  Chamberlain  v.  Stearns,  111 
Mass.  267;  Adye  v.  Smith,  44  Conn.  60,  26 
Am.  Rep.  424;  Norris  v.  Thomson,  19  N.  J. 
Eq.  307;   Suter  v.  Hilliard,  132  Mass.  413, 
42    Am.    Rep.    444;    St.    Joseph's    Hospital 
Asso.  V.  Ashland  County,  supra;  Hinckley's 
Estate,   58   Cal.   457;    State   ex   rel.  Grand 
Lodge,  A.  F.  M.  v.  Addison,  2  S.  C.  499; 
Young    Men's    Christian    Asso.    v.    Douglas 
County,  60  Neb.  642,  52  L.R.A.  123,  83  N. 
W.   924;   Hennepin  County  v.  Brotherhood 
of  Gethsemane,  27  Minn.  460,  38  Am.  Rep. 
298,  8  N.  VV.  595. 

Masonic    and    Odd    Fellow    societies    are 
charitable  institutions. 

Savannah  v.  Solomon's  Lod<je  No.  1,  F.  & 
A.  M.;  Indianapolis  v.  Grand  Master,  G.  L.;  [ 
State  ex  rel.  Hertel  v.  Board  of  Assessors; 
jJ6  L.R.A.(N.S.) 


Widows'  &  Orphans'  Home  v.  Com.;  Curtis 
V.  Androscoggin  Lodge  No.  24,  I.  O.  0.  F.; 
and  Plattsmouth  Lodge  No.  6,  A.  F.  &  A.  M. 
V.  Cass  County, — supra;  Philadelphia  v. 
Masonic  Home,  160  Pa.  572,  23  L.R.A.  545, 
40  Am.  St.  Rep.  736,  28  Atl.  954;  Baltimore 
V.  Grand  Lodge,  A.  F.  &  A.  M.  60  Md.  232. 
Messrs.  W.  A.  Ayres  and  George  Mc- 
Gill,  with  Mr.  W.  S.  Glass,  for  appellees. 

Smithy  J.,  delivered  the  opinion  of  the 
court  : 

The  appellant's  claim  for  the  exemption 
of  its  property  from  taxation  must  be  jus- 
tilled,  if  at  all,  by  §  1,  art.  11,  of  the  Con- 
j  stitution   of   Kansas.     The   statutory   pro- 
vision relating  to  such  exemptions  is  found 
in  subhead  3,  §  2,  chap.  408,  Laws  1907.    In 
the  statute  the  area  of  land  exempt  from 
taxation  to  any  scientific,  literary,  or  benev- 
olent association,  used  for  the  specified  pur- 
poses, is  limited  to  5  acres.     The  constitu- 
tional provision,  however,  is  not  so  limited. 
It  provides:     "The  legislature  shall  provide 
for  a  uniform  and  equal  rate  of  assessment 
and  taxation;  but  all  property  used  exclu- 
sively for  state,  county,  municipal,  literary, 
educational,  scientific,  religious,  benevolent, 
and  charitable  purposes,  and  personal  prop- 
erty to  the  amount  of  at  least  $200   for 
each  family,  shall  be  exempted  from  taxa- 
tion."    Also,  it  will  be  observed  that  the 
constitutional  exemption  depends  solely  upon 
the  exclusive  use  of  the  property,  and  not 
upon  the  ownership  nor  the  character,  chari- 
table or  otherwise,  of  the  owner.     It  is  a 
property  exemption.    If  it  be  conceded  that 
the  property  of  the  appellant  is  used  exclu- 
sively   for   benevolent   and   charitable    pur- 
poses, which  fact  or  conclusion  of  fact  seems 
to  be  admitted  in  the  answer  of  the  appel- 
lees, then  it  must  be  said  that   there  hns 
been  no  decision  of  this  court  which  deter- 
mines the  controversy.    The  decisions  of  the 
courts   of   last   resort  of   other   states   are 
advisory,  but  there  is  such  contrariety  of 
opinion  therein  that  such  decisions  should 
have    little    weight,    except    for    the    rea- 
soning advanced.     In  general,   the   line    )f 
division  in  these  decisions  is  upon  the  ques- 
tion   whether   the   use   of   the  property   in 
question  constitutes  a  public  or  a  private 
charity.    Those  courts  which  hold  that  prop- 
erty used  principally  for  the  benefit  only  of 
persons  in  some  way  related  to  the  mem- 
bers of  a  society,  an  artificial  class  as   it 
is  called,  is  not  exempt,  do  so  generally  for 
the  reason  that  their  Constitution  or  stat* 
ute  law  governing  the  case  provides  that  the 
charity   shall    be   a   purely   public   charity. 
This  is  true  of  Pennsylvania,  Ohio,  Minne- 
sota, Maine,  and  perhaps  other  states.     It 
seems  to  be  contended  by  the  appellees  that, 
to  be  exempt,  property  in  this  state  used 
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for  benevolent  and  charitable  purposes 
should  not  only  be  for  the  purpoi;es  of  public 
charity,  but  that  the  provisions  of  article 
7,  §  1,  of  the  Constitution,  excludes  all 
institutions  used  for  charitable  purposes  ex- 
cept such  as  are  under  the  supervision  of 
the  state.  That  section  reads:  "Institu- 
tions for  the  benefit  of  the  insane,  blind, 
.  and  deaf  and  dumb,  and  such  other  benevo- 
lent institutions  as  the  public  good  may 
require,  shall  be  fostered  and  supported  by 
the  state,  subject  to  such  regulations  as  may 
be  prescribed  hir  law.  Trustees  of  such  be- 
nevolent institutions  as  may  be  hereafter 
created  shall  be  appointed  by  the  governor, 
by  and  with  the  advice  and  consent  of  the 
senate.  .  .  ."  This  contention  ia  clearly 
untenable,  as  it  would  debar  from  exemp- 
tion any  institution,  founded  and  supported 
entirely  by  private  subscription  or  donation, 
although  its  beneficence  might  be  purely 
public  as  to  its  recipients,  unless  the  insti- 
tution was  turned  over  to  the  state.  In 
the  reported  decisions,  we  have  found  no 
support  for  this  contention,  except  perhaps 
an  intimation  in  one  decision. 

The  reasons  assigned  by  the  several  courts 
for  their  diverse  views  are   practically   as 
follows:     Those  courts  which  do  not  place 
their  decision  squarely  upon  the  provisions 
of  their  constitutions  have  adopted  the  prin- 
ciple that,  where  the  Constitution  provides 
that  taxation  shall  be  uniform  and  equal, 
no  property  should  be  exempt  by  act  of  the 
legislature  from  taxation,  unless  especially 
provided  for  by  the  Constitution;  that  the 
exemption  of  any  property  from  taxation, 
except  for  the  public  benefit,  is  an  injustice 
to  all  other  taxpayers;   that  property  can- 
not 1)e  exempt  from  taxation  for  the  public 
benefit,  unless  all  of  the  public  is,  or  may 
possibly  be,  benefited  thereby,  and  that  any 
arbitrary  division  of  the  beneficiaries  of  a 
charity,   by    reason   of  their   relation   to   a 
society  which  may  or  may  not  be  joined,  is 
not  for  the  benefit  of  such  portion  of  the 
public  as  does  not  see  fit  to  join  such  so- 
-ciety.     On  the  other  hand,  it  is  contended 
that  the  various  charities  which  provide  for 
jany  portion  of  the  public,  however  arbitrary 
the  rule  of  participation  therein  may  be,  re- 
lieve the  public  and  all  taxpayers  of  so  much 
of  the  public  burden,  and  are  thus  a  benefit 
to  all ;  that  the  numerous  so-called  private 
-charities   in    the   aggregate   provide   for   as 
great  or  a  greater  portion  of  t)ie  poor  and 
dependent  which  the  state  is.  under  obligit- 
tion  to  support  than  do  the  so-called  public 
charities. 

Perhaps  the  best  considered  case  upon  the 
subject  is  Philadelphia  v.  Masonic  Home. 
160  Pa.  572,  23  L.R.A.  545,  40  Am.  St.  Rep. 
736,  28  Atl.  954.  The  Constitution  of  the 
«tate  of  Pennsylvania  adopted  in  1874  ex- 
^6  L.R.A.(N.S.)  45 


emnted  "institutions  of  purely  public  chari- 
ty** from  all  taxation.    The  Masonic  Homo 
was  granted  a  special  charter  by  the  legis- 
lature of  that  state,  and  was  thereby  grant- 
ed the  ''right  to  take  and  hold,  by  purchase, 
gift,  or  devise,  real  and  personal  estate,  free 
from  all  taxation,  for  the  purposes'  herein- 
after named,   and   to   sell,   convey,   or   ex- 
change the  same  at  pleasure."     The  action 
was  brought  by  the  city  of  Philadelphia  to 
recover  taxes  on  the  Masonic  Home  corpo- 
ration.    Dean,  J.,  delivered  the  opinion  of 
the  majority  of  the  court,  and  Williams,  J., 
the  dissenting  opinion,  in  which  Mr.  Justice 
Green  concurred.     The  syllabus  tersely  and 
clearly  defines  terms  which  are  controverted 
in  this   case.     It   reads:      "A  charity   is  a 
gift  to  promote  the  welfare  of  others.     A 
charity  may  restrict  its  admissions  to  a  class 
of  humanity,  and  yet  be  public  in  its  nature, 
and  so  long  as  the  classification  is  deter- 
mined by  some  distinction  which   involun- 
tarily  affects,   or   may   affect,   any    of   the 
whole  people,  although  only  a  small  number 
may    be   directly   benefited,   the   charity    is 
public.      When    the   right   to   share   in   the 
benefits  of  a  charity  depends  on  the  fact  of 
voluntary  association  with  some  particular 
society,    while    all    not    members    of    such 
society    are    excluded,    the    charity    is    not 
purely  public  in  its  nature.    A  home  for  the 
relief   of  aged   and   indigent   Masons   only, 
though    supported    by    voluntary    contribu- 
tions,   without    charge   to  the    beneficiaries 
and  without  profit  to  the  institution  or  its 
oflRcers,  is  not  a  'purely  public  charity,'  and 
is  not  exempt  from  taxation  under  a  con- 
stitutional provision  exempting  'institutions 
of  purely  public  charity'  from  all  taxation.*' 
40  Am.  St.  Rep.  736.    In  the  majority  opin- 
ion we  find  the  following  language:     "The 
legal   definition   of   the   word   'charity*   has 
been  the  subject  of  much  discussion  in  the 
courts,  especially  in  those  of  England,  but 
its    meaning   here,   discarding  all  technical 
sense,  is,  'a  gift  to  promote  the  welfare  of 
others.'     The  appellee  clearly  is  a  charity. 
It  provides  for  and  maintains  in  the  'Ma- 
sonic   Home'    indigent,    aflHicted,    and    aged 
Fi-eemasons.    This,  too,  from  voluntary  con- 
tributions, without  charge  to  the  benefici- 
aries, and  with  no  profit  either  to  the  cor- 
poration or  to  its  officers.     .     .     .     'No  one 
is  benefited  except  the  inmates.     They  are 
fed,  clothed,  and  lodged  during  life,  and  bur- 
ied at  death,  at  the  expense  of  the  home.' 
Of   course,   if   this   be   not   purely   charity, 
nothing  is."    160  Pa.  577.    The  opinion  then 
proceeds  to  hold  that  it  is  not  a  purely  pub- 
lic charity.     The  contention  is  further  illu- 
minated by  this  excerpt  from  the  dissenting 
opinion:      "It  is  conceded  by  ray  brethren 
that  this  is  a  charitable  object,  and  that  the 
home*  is  a  charity.    The  point  taken  is  that 
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it  is  a  private,  and  not  a  public,  charity. 
It  was  founded  and  endowed,  as  the  evi- 
dence clearly  shows,  and  it  is  maintained, 
by  voluntary  gifts.  Out  of  the  contribu- 
tions made  to  it,  the  grounds  and  buildings 
have  been  paid  for,  and  the  maintenance 
of  its  inmates  provided.  It  is  supporting, 
nursing,  and  caring  for  thirty  or  more  aged 
men  who  would  otherwise  be  dependent  upon 
the  almshouse,  or  other  forms  of  charity 
supparted  by  taxation.  No  profit  is  possi- 
ble to  any  person,  corporation,  or  society. 
The  entire  plant,  and  the  stream  of  volun- 
tary gifts  on  which  it  is  dependent,  are 
devoted  wholly  to  the  charitable  work  de- 
scribed in  the  constitution  and  by-laws  of 
the  home.  The  contributors  get  nothing  for 
their  money  but  the  approval  of  their  con- 
sciences, and  the  knowledge  that  they  are 
increasing  the  happiness  of  the  aged,  indi- 
gent, and  afflicted.  I  see  nothing  private 
about  such,  a  charity.  It  is  not  limited  in 
its  work  to  the  donors  or  their  children.  It 
brings  no  pecuniary  benefit  or  return.  It 
is  done  in  relief  of  public  taxation,  and  in 
the  intertot  of  humanity,  and  that  brotherly 
love  that  becomes  the  children  of  a  common 
Father."  160  Pa.  585.  It  is  evident  that, 
had  the  Constitution  of  Pennsylvania  read 
like  the  Constitution  of  Kansas,  or  if  that 
court  had  held  as  does  this  court,  that  the 
legislature  has  power  to  extend  the  consti- 
tutional exemption,  the  unanimous  opinion 
of  the  court  would  have  been  that  the  prop- 
erty in  question  was  exempt  from  taxation. 
Several  cases  from  the  same  court  are  in- 
deed cited  in  the  dissenting  opinion,  in 
which  it  was  daimed  that  similar  property 
had  been  held  exempt  from  taxation. 

It  is  interesting  also  to  note  that  the  su- 
preme court  of  Kentucky  in  Widows*  & 
Orphans'  Home  v.  Com.  126  Kv.  386,  16 
L.R.A.(N.S.)  829,  103  S.  W.  354,  under  a 
Constitution  substantially  like  the  Pennsyl- 
vania Constitution,  holds  as  stated  in 
the  syllabus:  ''that  the  benefits  of  a 
home  for  the  support  of  widows  and 
orphans  are  confined  to  those  of  members 
of  a  particular  secret  society  does  not  de- 
prive it  of  the  character  of  a  purely  public 
charity  within  the  meaning  of  a  constitu- 
tional tax  exemption."  An  erudite  and  very 
lengthy  footnote  is  appended  to  this  case 
in  16  L.R.A.(X.S.)  supra,  which  it  is  believed 
cites  practically  all  of  the  authorities  on 
the  subject  to  date,  and  a  reference  to  which 
will  excuse  the  citation  of  numerous  au- 
thorities here.  In  conclusion  the  commenta- 
tor says:  "The  fundamental  principle, 
which  makes  taxation  the  rule,  exemption 
the  exception,  and  requires  that  immunity 
from  sharing  the  common  burdens  shall  be 
granted  only  to  those  who  assume  .duties 
which  the  government  itself  should  discharge, 
20  L.R.A..(N.S.) 


affords  the  first  test  to  determine  whether  a 
particular  claimant  of  exemption  from  tax- 
ation is  entitled  to  be  freed  from  the  bur- 
den   resting    upon    the   entire    community. 
The    duties    of   government   ordinarily    as- 
sumed by  private  persons  embrace  the  care 
and  support  of  the  aged,  the  sick,  the  infirm, 
the  needy,  the  helpless,   the  suffering,   the 
distressed;  the  promoting  of  the  moral  and 
physical   health   and   the   education  of  the 
citizen;   and  the  burial  of  the  dead.     And 
statutes  which  exempt  from  taxation  any 
part  of  the  community  usually  grant  im- 
munity to  such  persons  as  have  undertaken 
the  performance  of  one  or  more  of  these  du- 
ties.   It  is  a  general  principle  that  all  such 
statute^  are  to  be  strictly  construed.    It  is 
therefore  of  primary  necessity  for  the  claim- 
ant of  exemption  from  taxation  to  bring  it- 
self within  the  exact  terms  of  the  relieving 
law.     If,  then,   the   statute  exempts  alone 
institutions   of   purely   public   charity,   the 
claimant  must  not  only  be  a  charitable  in- 
stitution, but  its  charities  must  be  purely 
public  charities.     If  property,  rather  than 
its   owner,    is   exempted   from   taxation   if 
used    for    a   charitable    purpose,   then    the 
property  must  be  devoted  to  a  charitable 
use.     If  exemption   from   taxation   is  con- 
ferred upon  property  rather  than  upon  its 
owners,  because  its  use  and  product  is  given 
over  to  charity,  it  is  manifest  that  the  char- 
acter of  the  owner  as  a  charitable  society 
is  immaterial;  and  equally  is  it  plain  that 
it  is  an  unimportant  consideration  that  only 
a  special  class  of  persons  receives  its  boun- 
ties.   Charity  is  equally  charity,  when  given 
exclusively   to   Freemasons   and   their   kin, 
superannuated  Methodist  clergymen,  Protes- 
tant Episcopal  orphans,  or  Roman  Catholic 
nuns.    It  follows  from  this  that,  when  prop- 
erty   otherwise    exempt    from    taxation    is 
devoted    to   the    purposes    of    a    particular 
society,  it  will  still  be  exempt  in  two  classes 
of    cases:      First,    when   the   exemption    is 
accorded  the  property,  instead  of  the  owner, 
when    devoted   to  purposes    named   in   the 
exempting  statute;   and,  nsecond,  when  the 
particular  society  is  one  of  the  class  men« 
tioned  in  the  exemption  statute  as  entitle! 
to  immunity.    It  will,  of  course,  often  hap- 
pen in  the  first  class  of  cases  that  the  fact 
that  the  property  is  held  and  used  for  pur- 
poses which  exempt  it  from  taxation  will  be 
disputed;   and,  in  the  second  class,  it  will 
be  denied  that  the  claimant  is  one  of  the 
favored  class.    And  it  will  sometimes  occur 
that  the  same  facts  will  be  oppositely  con- 
strued in  different  jurisdictions.     The  gov- 
erning  principle   will   not  thereby   be   im- 
pugned."   Page  851. 

Before  the  adoption  of  our  Constitution, 
other  states  had  constitutional  provisions 
upon   this    subject    which    had    theretofore 
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been  the  subjects  of  litigation,  and  it  is  to 
be  presumed  that  the  framers  of  our  Con- 
stitution had  given  attention  to  this  sub- 
ject, and  that  the  people  of  the  state,  in 
adopting  it,  adopted  it  with  its  plain  and 
ordinary  meaning.  The  language  employed 
in  §  1,  art.  11,  supra,  is  plain  and  unam- 
biguous, and  there  is  no  reason  for  reading 
into  it,  or  reading  out  of  it,  a  single  word. 
Neither  the  words  "purely  public"  nor  the 
word  ''public"  is  found  therein  as  a  limita- 
tion of  ''benevolent  and  charitable  pur- 
poses.'' We  hold  no  license  to  amend  its 
terms,  and  take  it  to  mean  what  it  plainly 
says, — ^that  property  that  is  used  exclusively 
for  benevolent  or  charitable  purposes  is  ex- 
empt from  taxation. 

The  controlling  question,  then,  in  this 
case,  is  whether  the  property  of  the  Masonic 
Home  is  used  exclusively  for  benevolent  and 
charitable  purposes.  The  words  'Hiienevo- 
lent"  and  "charitable"  are  nearly  synony- 
mous in  meaning,  and  as  frequently  used  are 
entirely  so,  especially  when  applied  to  pur- 
poses or  institutions.  Webster's  Universal 
Dictionary  thus  defines  "charitable:"  "Per- 
taining to  charity,  springing  from  charity, 
or  intended  for  charity,  benevolent;  as  a 
charitable  institution,  a  charitable  purpose." 
Consideral)Ie  evidence  was  introduced  in  this 
case  to  show  that  the  entire  property  of 
the  home  is  used  for  the  support,  care,  and 
nursing  of  poor  and  dependent  aged  per- 
sons, and  for  maintaining,  nurturing,  and 
educating  young  persons  unable  to  care  for 
themselves;  that  all  this  is  done  without 
any  charge  to  the  inmates,  and  without  any 
profit  or  expectation  of  profit  to  the  owner 
of  the  home,  the  appellant  corporation.  As 
before  said,  there  is  no  conflict  in  the  evi- 
dence. It  shows  that  the  home  is  supported 
as  follows:  The  members  of  the  subordi- 
nate Masonic  lodges  in  the  state  pay  certain 
prescribed  dues  to  their  respective  lodges. 
From  this  fund  so  raised  each  subordinate 
lodge  contributes  $1  for  each  of  its  mem- 
bers, to  the  Grand  Liodge  of  the  state.  Of 
the  fund  thus  created  the  Grand  Lodge  do- 
nates 50  per  cent  to  the  support  of  this 
home,  and  this,  with  such  private  donations 
as  are  made  to  the  home,  constitutes  its 
entire  support.  It  appears  that  the  bene- 
ficiaries in  the  home  are  principally  aged 
and  indigent  members  of  the  order  and  of 
the  Eastern  Star,  and  their  dependent 
widows  and  children.  All  of  the  evidence 
indicates  that  the  benefits  extended  to  the 
inmates  of  the  home  are  not  extended  in 
consideration  of  any  payments  made  by  the 
inmates  or  by  their  relatives,  and  that  no 
person  in  any  way  connected  with  or  re- 
lated to  any  member  of  the  Masonic  frater- 
nity in  the  state  has  any  legal  right  to 
enter  the  home,  or  to  receive  the  charities 
26  L.R.A.(N.S.) 


therein  extended.  In  other  words,  the  evi- 
dence without  conflict  proves  that  the  homo 
is  conducted  as  a  pure  charity,  adding  there- 
to educational  and  religious  opportunities 
and  advantages.  There  is  nothing  to  indi- 
cate that  the  court  below  decided  the  case 
in  favor  of  the  appellees  on  any  question 
of  fact  as  to  the  character  of  the  use  of  the 
property,  but  it  is  evident  that  the  court 
took  a  different  view  of  the  law  than  is 
herein  set  forth.  Applying  the  law  herein 
indicated  to  the  facts  as  shown  by  the  un- 
controverted  evidence,  the  judgment  ren- 
dered by  the  court  below  is  not  supported 
by  the  evidence.  The  judgment  is  therefore 
reversed  for  further  proceedings  in  accord- 
ance with  the  views  herein  expressed. 

Burch,   Porter,   Graves,   and  Benson, 

JJ.,  concur. 

Johnston,  Ch.  J.,  dissents.     Mason,  J., 
not  sitting. 


MASSACHUSETTS     SUPRE»IE    JUDI- 
CIAL COURT. 

MOLLY  VARNUM  CHAPTER,  DAUGH- 
TERS OF  THE  AMERICAN  REVOLU- 
TION 

V. 

CITY  OF  LOWELL,  Appt 
(204  Mass.  487,  90  N.  E.  893.) 

Tax  —  exemption  —  property  of  D.  A.  R. 

Real  estate  owned  and  occupied  by  a 
chapter  of  the  Daughters  of  the  American 
Revolution  chartered  "for  the  purpose  of 
perpetuating  the  memory  of  the  men  and 
women  who  achieved  American  independ- 
ence, of  acquiring  and  protecting  historic 
spots,  encouraging  historical  research  and 
the  publication  of  its  results,  preserv* 
ing  aocuments  and  relics  and  individual 
records  of  Revolutionary  soldiers  and  pa-, 
triots,  and  promoting  the  celebration  of 
patriotic  anniversaries,  or  cherishing,  main- 
taining, and  extending  the  institutions 
of  American  freedom,  and  fostering  true 
patriotism  and  love  of  country,'^  and 
which  has,  in  addition  to  its  chartered 
purposes,  aided  in  the  relief  of  the  destitute, 
made  gifts  to  public  schools,  assisted  in  the 
establishment  of  a  public  library  and  in  the 
maintenance  of  a  boys'  club  for  industrial 
work,  and  a  sewing  class  for  girls, — is 
within  a  statute  exempting  from  taxation 
the  property  of  literary,  benevolent,  charit- 
able, and  scientific  institutions. 

(January  26,  1910.) 

Note.  —  Exemption   of  property   of  pa- 
triotio  societies. 

There  appears  to  be  no  other  case  involv- 
ing the  taxation  of  property  belonging  to 
a  patriotic  society,  such  as  the  Dauii^hters 
of  the  American  Revolution,  but  a  few  cases 
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APPEAL  by  defendant  from  a  judgment 
of  the  Supreme  Judicial  Court  for  Mid- 
dlesex County  in  plaintiffs  favor  in  an  ac- 
tion brought  to  recover  back  certain  taxes 
paid  under  protest,  the  assessment  of  which 
was  alleged  to  have  been  unlawful.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  W.  Duncan  for  appellant. 

Mr.  Albert  S.  Howard,  for  appellee: 

The  plaintiff  corporation  is  a  literary  and 
benevolent  institution  within  the  meaning 
of  the  exemption  statute. 

Massachusetts  Soc.  v.  Boston,  142  Mass. 
24,  6  N.  E.  840;  Chamberlain  v.  Stearns,  111 
Mass.  267 ;  New  England  Theosophical  Corp. 
V.  Boston,  172  Mass.  60,  42  L.R.A.  281,  51 
N.  E.  456;  Wesleyan  Academy  v.  Wilbra- 
ham,  99  Mass.  599;  Mt.  Hermon  Boys' 
School  V.  Gill,  145  Mass.  139,  13  N.  E.  354. 

I 

Braley,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  city  having  levied  and  col- 
lected a  tax  upon  the  real  estate  owned  by 
the  plaintiff,  this  action  is  brought  to  re- 
cover it  back.  It  having  been  agreed  that 
the  omission  to  make  the  return  required 
by  Rev.  Laws,  chap.  12,  §  41,  was  not  wil- 
ful, the  only  question  for  decision  is  whether 
the  plaintiff  is  within  the  class  of  corpora- 
tions described  in  Rev.  Laws,  chap.  12,  §  5, 
cl.  3,  as  "literary,  benevolent,  charitable, 
and  scientific  institutions"  whose  real  prop- 
erty, when  used  and  occupied  for  the  pur- 
pose for  which  they  are  incorporated,  is 
exempted -from  taxation. 

The  plaintiff  is  a  corporation  chartered 
under  Rev.  Laws,  chap.  125,  "for  the  pur- 
pose of  perpetuating  the  memory  of  the  men 
and  women  who  achieved  American  inde- 
pendence, of  acquiring  and  protecting  his- 
toric spots,  encouraging  historical  research 
and  the  publication  of  its  results,  preserving 
documents  and  relics  and  individual  records 
of  Revolutionary  soldiers  and  patriots,  and 
promoting  the  celebration  of  patriotic  anni- 
versaries, or  cherishing,  maintaining,  and 
extending  the  institutions  of  American  free- 


dom, and  fostering  true  patriotism  and  love 
of  country;  also  for  the  purpose  of  holding 
real  estate  so  far  as  may  be  necessary  for 
its  lawful  ends."  In  furtherance  of  these 
purposes  it  has  purchased,  with  funds  raised 
from  dues  assessed  on  its  members  and 
voluntary  contributions  by  citizens,  the  es- 
tate known  as  the  "Spalding  House,"  for- 
merly owned  and  occupied  by  soldiers  who 
served  in  the  War  of  the  Revolution.  It 
may  be  assumed,  in  the  absence  of  any  af- 
firmative statement  in  the  agreed  facts  to 
the  contrary,  that  the  house  is  not  only 
owned  but  occupied  by  the  plaintiff,  even 
if  the  occasional  hiring  of  the  premises  by 
others  provides  an  income  which  is  exclu- 
sively devoted  to  the  work  of  the  corpora- 
tion. Wesleyan  Academy  v.  Wilbraham,  99 
Mass.  599.  The  right  to  an  exemption  from 
taxation  is  claimed  by  the  plaintiff  because 
it  is  either  a  literary  or  a  benevolent  insti- 
tution. The  objects  which  the  plaintiff  was 
organized  to  promote  having  been  defined 
by  its  charter,  they  cannot  be  enlarged  by 
extraneous  reference  to  the  terms  of  incor- 
poration of  the  national  organization  of 
which  the  plaintiff  is  a  chapter  or  branch. 
Masonic  Education  &  Charity  Trust  v.  Bos- 
ton, 201  Mass.  320,  87  N.  E.  602.  In  New 
England  Theosophical  Corp.  y.  Boston,  172 
Mass.  60,  42  L.R.A.  281,  51  N.  £.  456,  it 
was  held  by  the  whole  court  that  the  plain- 
tiff, though  instituted  for  the  dissemination 
of  theosophical  ideas  and  the  procurement 
of  converts  through  the  collection  of  books 
on  the  subject,  with  instructions  and  other 
literary  work  explanatory  of  the  tenets  of 
the  society,  was  not  a  literary  institution 
within  the  meaning  of  the  statute.  It  was 
organized  to  procure  converts  to  that  belief, 
all  other  purposes  of  organization  being 
made  subordinate,  and  the  element  of  gen- 
eral benefit  to  the  public  which  is  con- 
ferred where  an  institution  of  learning  is 
founded  for  the  promotion  of  education  in 
the  liberal  arts,  or  in  the  sciences,  or  where 
a  library  is  established  for  the  general 
diffusion  of  knowledge,  was  wanting.  A 
private  corporation,  conducted  for  the  sole 


have  held  that  armories  used  by  military 
organizations  or  branches  of  the  national 
guard  are  exempt. 

Thus,  a  military  organization  main- 
tained by  state  appropriation  and  private 
subscriptions,  whose  only  object  was  gratui- 
tous public  service,  without  profit  or  ex- 
pectation of  gain,  was  held  in  Philadelphia 
V.  Keystone  Battery  A,  169  Pa.  526,  32  Atl. 
428,  to  be  a  purely  public  charity,  and  un- 
used property  owned  by  it  which  was  beinpj 
held,  not  as  an  investment,  but  merely  until 
a  purchaser  could  be  secured,  was  exempt 
from  taxation. 

So,  also,  in  Scranton  City  Guard  Asso.  v. 
Scranton,  1  Pa.  Co.  Ct.  550,  an  armory  ol 
26  L.R.A.CN.S.) 


a  battalion  of  the  state  militia  was  held  ex- 
empt from  taxation  as  a  purely  public 
charity,  although  the  armory  was  occa- 
sionally rented  to  private  parties  for  hire, 
where  the  rents  received  were  never  suffi- 
cient to  pay  the  cost  of  the  heat,  light,  and 
water  for  the  building  and  the  wages  of  the 
janitor.  And  to  the  same  general  effect 
was  the  decision  in  National  Guard  v. 
Tener,  13  W.  N.  C.  310. 

As  to  effect  of  fact  that  property  other- 
wise exempt  from  taxation  is  devoted  to 
purposes  of  a  particular  society,  see  ex- 
haustive note  to  Widows'  &,  Orphans*  Home, 
O.  F.  V.  Com.  16  L.R.A.(N.S.)  829,  and  the 
note  to  Re  Wilson,  ante,  696. 
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benefit  of  its  members,  although  the  gen- 
eral purpose  in  a  popular  sense  may  be  of 
limited  educational  value,  does  not  confer 
upon  the  public  that  advantage  and  aid 
which  it  is  the  purpose  of  the  statute  not 
only  to  recognize  but  to  encourage.  This 
distinction  appears  and  was  applied  in  favor 
of  the  exemption  in  Wesleyan  Academy  v. 
Wilbrahara,  99  Mass.  599,  and  in  Emerson 
V.  Milton  Academy,  185  Mass.  414,  70  N.  E. 
442.  See  Minns  v.  Billings,  183  Mass.  126, 
130,  5  L.R.A.(N.S.)  686,  97  Am.  St.  Rep. 
420,  60  N.  E.  593. 

If  the  sole  object  of  the  plaintiff  had  been 
the  gratuitous  collection  and  publication  of 
facts  connected  with  our  Revolutionary  his- 
tory, this  work  would  have  been  education- 
al and  of  great  value  to  the  community. 
It  would  disseminate  useful  knowledge  sim- 
ilar to  that  afforded  by  a  free  lectureship 
on  such  topics,  or  by  a  library  of  historical 
works  treating  of  the  subject  and  opened 
free  of  charge  for  all  those  who  wished  to 
read  or  consult  them,  under  such  reason- 
able rules  as  might  be  prescribed.  The 
foundation  upon  which  such  an  institution 
rests  would  be  in  aid  of  letters  and  char- 
itable by  intendment  of  law.  Yates  v.  Uni- 
versity College,  L.  R.  7  H.  L.  438.  To  en- 
courage and  promote  historical  research  and 
the  publication  of  the  results  in  the  form 
of  books,  pamphlets,  or  periodicals  without 
pecuniary  profit  or  charge,  which  vas  one 
of  the  chartered  purposes  of  the  corpora- 
tion, while  not  so  extensive  an  aid  in  the 
diffusion  of  historical  information  as  a  li- 
Li-ary  open  to  the  public  and  composed  of 
such  works  would  be,  nevertheless  is  with- 
in the  statutory  category,  and  property  held 
and  occupied  for  this  purpose  is  exempt. 
Minns  v.  Billings,  183  Mass.  126,  5  L.R.A. 
(N.S.)  686,  97  Am.  St.  Rep.  420,  66  N.  E. 
593;  Drury  v.  Natick,  10  Allen,  169;  Cary 
Library  v.  Bliss,  151  Mass.  364,  7  L.R.A. 
765,  25  N.  E.  92;  Dexter  v.  Harvard  College, 
176  Mass.  192,  57  N.  E.  371;  Jones  v.  Haber- 
sham, 107  U.  S.  174,  27  L.  ed.  401,  2  Sup. 
Ct.  Rep.  336.  If  the  word  "benevolent," 
without  qualifying  words,  may  include  acts 
springing  from  mere  good  will  or  a  sense  of 
moral  duty,  yet  when  used  in  connection 
with  "charitable"  it  is  synonymous  with  it 
if  such  appears  to  have  been  the  intention  of 
the  testator  or  settlor  in  making  the  gift. 
Saltonstall  v.  Sanders,  11  Allen,  446,  465, 
470;  Chamberlain  v.  Stearns,  111  Mass.  267, 
268 ;  Massachusetts  Soc.  v.  Boston,  142  Mass. 
24,  27,  6  N.  E.  840;  Minot  v.  Atty.  Gen. 
189  Mass.  176,  179,  75  N.  E.  149;  Fox  v. 
Gibbs,  86  Me.  87,  29  Atl.  940.  In  Young 
Men's  Protestant  Temperance  &  Benev.  Soc. 
V.  Fall  River,  160  Mass.  409,  412,  36  X.  E. 
57,  where  an  exemption  was  claimed  under 
Stat.  1889,  chap.  465,  re-enacted  in  Rev. 
26  L.R.A.(N.S.) 


Laws,  chap.  12,  §  5,  cl.  3,  it  was  said  "that 
they  must  be  construed  as  intending  to  de- 
scribe institutions  of  a  similar  kind."  But 
if  in  Franklin  Square  House  v.  IJoston,  188 
Mass.  409,  410,  74  N.  E.  675,  although  re- 
ferred to,  the  question  was  left  undecided, 
the  statute  plainly  exempts  institutions 
which  a  court  of  equity  would  hold  to  be 
within  the  provisions  of  Stat.  43  Eliz.  chap. 
4,  and  charitable  institutions  organized  to 
administer  trusts  in  aid  of  the  general  wel- 
fare, which  are  the  outgrowth  of  the  con- 
ditions of  modem  society,  and  although  not 
named  in  the  trusts  found  in  this  statute, 
are  held  to  be  within  its  spirit  and  intent. 
Odell  v.  Odell,  10  Allen,  1;  Jackson  v.  Phil- 
lips, 14  Allen,  539,  551;  Saltonstall  v.  San- 
ders, 11  Allen,  469;  Rotch  v.  Emerson,  105 
Mass.  431;  Re  Bartlett,  163  Mass.  509,  40 
N.  E.  899;  Sherman  v.  Congiegational 
Home  Miss.  Soc.  176  Mass.  349,  57  N.  E. 
702;  Minns  v.  Billings,  183  Mass.  126,  5 
L.R.A.(N.S.)  686,  97  Am.  St.  Rep.  420,  66 
N.  E.  593;  Frflinklin  Square  House  v.  Boston, 
188  Mass.  409,  74  N.  E.  675;  Farrigan  v. 
Pevear,  193  Mass.  147,  7  L.R.A.(N.S.)  481, 
118  Am.  St.  Rep.  484,  78  N.  E.  855,  8  A. 
&  E.  Ann.  Cas.  1109;  Masonic  Education  & 
Charity  Trust  v.  Boston,  201  Mass.  320,  87 
N.  E.  602.  In  the  application  of  this  prin- 
ciple, among  other  instances,  gifts  of  either 
real  or  personal  property  for  the  improve- 
ment of  agriculture,  the  protection  of  ani- 
mals, the  prevention  of  cruelty  to  children, 
the  promotion  of  horticulture,  or  of  temper- 
ance or  morality,  the  establishment  of  life 
boats,  the  preservation  of  the  lives  of  thosti 
exposed  to  the  perils  of  the  sea,  and  the 
encouragement  of  good  servants,  have  been 
recognized  and  sustained  as  charities.  Lack- 
land V.  Walker,  151  Mo.  210,  52  S.  W.  414; 
Massachusetts  Soc.  v.  Boston,  142  Ma.es.  24, 
6  N.  E.  840;  People  ex  rel.  State  Bd.  of 
Charities  v.  New  York  Soc.  42  App.  Div.  83, 
58  N.,  Y.  Supp.  954;  Commissioners  of  In- 
come Tax  V.  Pemsel  [1891]  A.  C.  531,  572; 
Rotch  V.  Emerson,  105  Mass.  431;  Salton- 
stall V.  Sanders,  11  Allen,  446;  Johnston  v. 
Swann,  3  Madd.  Ch.  457;  Richardson  v. 
Mullery,  200  Mass.  247,  86  N.  E.  319;  Los- 
combe  V.  Wintringham,  13  Beav.  87.  The 
purposes  described  in  the  plaintilTs  charter 
are  neither  contrary  to  law  nor  opposed  to 
morality.  It  has  aided  in  the  relief  of  the 
destitute,  made  gifts  to  the  public  schools, 
assisted  in  the  establishment  of  a  public 
librarv,  and  in  the  maintenance  of  a  bovs' 
club  for  industrial  work  and  a  sewinj^  class 
for  girls.  The  plaintiff  also  has  contributed 
money  for  the  promotion  of  historical  re- 
search, the  preservation  of  historical  sites, 
and  has  inculcated  patriotism  by  perpetuat- 
ing the  memory  of  the  men  and  women  who 
were    instrumental    in    achieving   our    inde- 
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pendence.  If  the  means  employed  are  some- 
what diversified  and  elaborate,  the  ends 
served  are  wlioUy  beneficial  to  the  communi- 
ty. The  diffusion  of  knowledge,  the  relief 
of  the  poor,  the  fostering  of  love  of  country 
and  of  respect  for  our  civil  institutions, — 
all  tend  to  raise  the  standard  and  improve 
the  quality  of  citizenship,  and  not  only  re- 
lieve the  burdens  of  government  but  advance 
the  public  good.  Donohugh's  Appeal,  86  Pa. 
306;  Ould  v.  Washington  Hospital,  95  U.  S. 
303,  311,  24  L.  ed.  450,  451.  The  gratuitous 
benefit  thus  conferred  serves  only  charita- 
ble purposes  and  entitles  the  plaintiff  to  the 
statutoi*y  exemption. 
Judgment  afiirmed. 


NOKTH  CAROLINA  SUPREME 

COURT. 

STATE  OF  NORTH  CAROLINA 

V. 

NORFOLK     &     SOUTHERN     RAILROAD 
COMPANY  et  al.,  Appts. 

'(—  N.  C.  — ,  67  S.  E.  42.) 

Highway  obstruction  —  railroad  under 
receivership. 

1.  A  railroad  company  for  which  a  re- 
ceiver has  >  been  appointed  is  not  liable  to 
indictment  for  obstructing  a  public  road 
crossing. 

Receiver  —  obstructing  highway  —  lia- 
bility. 

2.  Receivers  in  possession  of  a  railroad 
are  indictable  individually  for  obstructing 
a  highway  crossing  with  its  trains  in  such 
a  manner  as  to  constitute  a  nuisance. 

(February  25,  1910.) 


I 


APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Washington 
County  convicting  the  Norfolk  &  Southern 
Railroad  Company  of  unlawfully  obstruct- 
ing a  public  highway.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gay  lord  A  Gay  lord  for  appel- 
lants. 

Mr.  G.  li.  Jones,  with  Mr.  T.  W.  Dick- 
ett,  Attorney  General,  for  the  State. 

Walker,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  indictment  against  the  Norfolk 
&  Southern  Railway  Company  and  H.  M. 
Kerr  and  Harry  Woolcott,  receivers  thereof, 
appointed  by  the  Federal  court,  for  obstruct- 
ing a  public  highway  in  Washington  county. 
The  obstruction  consisted  in  leaving  cars 
in  the  public  road,  contrary  to  the  statute 
of  this  state.  A  summons  was  issued  to 
the  defendants,  requiring  them  to  appear  at 
the  October  term,  1909,  of  the  superior  court 
of  said  county  and  plead  to  the  bill.  This 
summons  was  returned  by  the  sheriff  as 
having  been  served  upon  W.  J.  Nicholson, 
local  agent  for  the  receivers,  but  there  was 
no  service  of  the  notice  upon  the  agents  of 
the  defendant  corporation,  and  upon  this 
ground  a  motion  was  made  at  the  October 
term  to  quash  the  bill.  The  solicitor  sent 
another  indictment  against  the  railroad 
company,  which  was  returned  a  true  bill  by 
the  grand  jury,  and  the  trial  of  the  case 
proceeded  upon  both  bills;  the  second  bill 
being  treated  as  an  additional  count,  or  the 
two  indictments  as  separate  counts  of  the 
same  bill.  State  v.  Perry,  122  N.  C.  1018, 
29  S.  E.  384;  and  State  v.  Southern  R.  Co. 
125  N.  C.  666,  34  S.  E.  527.    See  also  State 


Note,  —  Criminal  prosecution  of  cor- 
poration for  acta  or  omiaaiona  while 
in  the  hands  of  a  receiver. 

The  question  whether  a  receiver  may  be 
indicted  or  prosecuted  for  the  acts  of  his 
agents  or  servants  committed  during  re- 
ceivership is  not  included  in  this  note. 

Where  a  corporation  is  in  the  hands  of  a 
receiver'  it  cannot  be  indicted  or  prosecuted 
for  acts  or  omissions  of  the  latter,  or  of  his 
Rgents  or  servants;  his  possession  not  being 
that  of  the  corporation,  but  antagonistic 
thereto,  and  the  latter  has  no  right  to  the 
possession,  control,  or  management  of  its 
propertv.  Arkansas  C.  R.  Co.  v.  State,  72 
Ark.  250,  79  S.  W.  773  (failure  to  give 
statutory  crossing  signals) ;  State  v.  Wa- 
bash R.*Co.  115  Ind.  468,  1  L.R.A.  179,  17 
N.  E.  909  (obstruction  of  highway  by  plat- 
form) ;  State  v.  Minneapolis  &  St.  L.  R. 
Co.  88  Iowa,  689,  56  N.  W.  400  (obstruc- 
tion of  highway)  ;  Paducah,  T.  &  A.  R.  Co. 
V.  Com.  17  Ky.  L.  Rep.  1161,  33  S.  W.  822, 
34  S.  W.  1068  (violation  of  statute  requir- 
ing maintenance  of  water  closets  at  sta- 
26  L.R.A.(N.S.) 


tions)  ;  State  v.  Vermont  C.  R.  Co.  30  Vt. 
108  (obstruction  of  highway  with  trains 
so  as  to  constitute  public  nuisance). 

It  is  said  in  State  v.  Wabash  R.  Co.  supra, 
that  it  seems  so  clear  as  not  to.  require  dis- 
cussion that  as  a  corporation  can  do  no  act 
while  a  receiver  is  in  full  control,  it  can 
therefore  commit  no  offense. 

It  was  said  in  Metropolitan  Bank  ▼. 
Pooley,  L.  R.  10  App.  Cas.  218,  that  a  cor- 
poration in  liquidation  would  not  be  liable 
for  a  criminal  act  of  maintenance  commit- 
ted by  the  liquidating  agent,  as  the  corpo- 
ration was  distinct  from  the  individual 
liquidator  and  was  therefore  incapable  of 
committing  an  offense. 

As  the  receiver  of  a  railway  company  is 
not  an  officer,  agent,  or  employee  of  the 
company,  within  a  statute  imposing  upon  it 
a  penalty  for  a  violation  by  such  persons, 
it  was  held  in  Missouri,  K.  &  T.  R.  Co.  v. 
Stoner,  5  Tex.  Civ.  App.  50,  23  S.  W.  1020, 
that  the  company  would  not  be  liable  for 
its  violation  while  the  road  was  being  op- 
erated by  the  receiver. 
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▼.  Johnson,  50  N.  C.  (5  Jones  L.)  221;  State 
T.  McNeill,  93  N.  C.  552;  State  v.. Lee,  114 
K.  C.  844,  19  S.  £.  375.  The  defendant  en- 
tered a  special  appearance,  and  objected  to 
being  tried  on  the  new  bill,  on  the  alleged 
ground  that  no  notice  had  been  issued  and 
served  upon  it,  and  for  that  reason  it  was 
not  properly  before  the  court;  but  it  ap- 
pears from  the  record  that  a  notice  was 
issued,  both  against  the  corporation  and  the 
receivers.  This  was  the  proper  way  to 
bring  the  corporation  into  court  to  answer 
the  indictment.  State  v.  Western  North 
Carolina  R.  Co.  89  N.  C.  584.  It  does  not 
appear  clearly  in  the  record  that  this 
notice  was  served  upon  any  agent  of  the 
corporation,  as  such,  but  only  upon  the 
agent  of  the  receivers;  but  it  is  not  neces- 
sary for  us  to  discuss  whether  the  corpora- 
tion was  properly  brought  into  court,  as  it 
is  our  opinion  that  it  was  not,  under  the 
factp  and  circumstances  of  this  case,  liable 
to  be  indicted  for  the  alleged  nuisance. 
This  court  has  held  that  service  on  the  re- 
ceivers of  a  corporation  in  a  civil  suit  is 
service  against  the  corporation  itself. 
Farris  v.  Richmond  &  D.  R.  Co.  115  N.  C. 
600,  20  S.  E.  107.  Whether,  if  the  corpora- 
tion had  been  liable  to  an  indictment  for 
the  nuisance,  this  was  a  sufficient  service 
to  bring  them  into  court  for  the  purpose  of 
answering  or  pleading  to  the  indictment  is 
a  question  not  necessarily  before  us.  The 
court  overruled  the  motion  of  the  railway 
company  to  quash  the  bill,  for  the  reason 
just  assigned,  and  the  defendant  excepted. 
The  state  introduced  evidence  tending  to 
establish  the  nuisance.  The  defendants  of- 
fer*>d  no  tc"=»timony.  The  receivers,  Kerr  and 
Woolcott,  moved  the  court  to  quash  the  in- 
dictment as  to  them,  which  motion  was  al- 
lowed. The  attorney  general  admitted  in 
this  court,  orally  and  also  in  his  able  and 
learned  brief,  that  the  court  erred  in  dis- 
charging the  receivers,  and  wittily  remarked 
that  "the  court  had  the  sow  by  both  ears, 
and  needlessly  turned  loose  one.  Had  the 
court  turned  loose  the  wrong  one?"  This, 
he  says  is  the  point  raised  by  the  several 
motions  and  exceptions  of  the  railway  com- 
pany. The  attorney  general  then  admits 
that  the-  authorities  are  against  the  state 
upon  this  question.  In  Bishop's  New  Crim- 
inal Law  (a  work  of  great  merit)  vol.  1,  at 
page  257,  §§  421,  422,  it  is  said:  "If  the 
affairs  of  a  railway  corporation  are  under 
the  sole  management  of  a  receiver,  over 
whose  acts  it  has  no  control,  it  is  not  lia- 
ble to  a  criminal  prosecution  for  the  nui- 
sance of  obstructing  a  highway,  by  stop- 
ing  thereon  its  trains,  because,  said  Bennett, 
J.,  'no  man  or  corpnDration  should  be  made 
criminally  responsible  for  acts  which  he 
has  no  power  to  prevent.' "  [State  v.  Ver- 
20  L.R.A.(N.S.) 


mont  C.  R.  Co.  30  Vt.  110.]  It  is  stated  in 
24  Am.  &  Eng.  Enc.  Law,  at  page  }2,  that 
where  a  corporation  is  in  the  hands  of  a 
receiver,  who  has  full  possession  of  its 
property  and  entire  charge  of  its  affairs,  the 
corporation  cannot  be  prosecuted  for  crimes 
and  misdemeanors  committed  by  the  agents 
or  servants  of  the  receiver.  See  also  Pa- 
ducah,  T.  &  A.  R.  Co.  v.  Com.  17  Ky.  L. 
Rep.  1161,  33  S.  W.  822,  34  S.  W.  10C8; 
State  V.  Minneapolis  &  St.  L.  R.  Co.  88 
Iowa,  689,  56  N.  W.  400;  State  v^  Wabash 
R.  Co.  115  Ind.  466,  1  L.R.A.  179,  17  N.  E. 
909;  State  v.  Vermont  C.  R.  Co.  30  Vt.  108. 
In  all  of  the  cases  just  cited  it  is  held 
that  a  corporation  cannot  be  convicted  for 
crimes  committed  by  the  agents  and  em- 
ployees of  its  receivers;  and  the  decisions 
are  based  upon  the  ground  that,  as  a  cor- 
poration can  do  no  act  which  will  be  an 
interference  with  the  operation  of  the  road, 
or  the  proper  discharge  of  the  duties  com- 
mitted to  the  receivers,  while  they  are  in 
full  control,  it  consequently  can  commit  no 
criminal  offense  through  those  who  act  only 
for  the  receivers.  We  think  it  would  be 
manifestly  unjust,  and  contrary  to  every 
elementary  and  settled  principle  of  the 
criminal  law,  to  hold  a  natural  person  or  a 
corporation  liable  for  an  act  which,  accord- 
ing to  the  laws  of  the  state  wliere  it  is 
committed,  is  criminal,  when  the  corpora- 
tion or  individual  did  not  have,  the  power 
to  commit  the  act,  and  which  act  was  com- 
mitted by  receivers  who,  by  the  appoint- 
ment and  authority  of  the  court,  had  tem- 
porary charge  of  the  assets  of  the  individual 
or  corporation  when  the  act  was  committed. 
It  would  shock  every  man's  sense  of  justice 
to  lay  down  such  a  principle,  and  it  would 
make  the  innocent  suffer  for  the  wrongdoing 
of  others  over  whom  they  had  no  power  or 
control.  The  alleged  nuisance  was  com- 
mitted, if  at  all,  in  the  operation  of  the  rail- 
way company  by  the  receivers,  who  were 
appointed  by  the  Federal  court,  and  the 
corporation  had  no  right,  through  its  offi- 
cers or  agents,  to  interfere  with  the  re- 
ceivers in  the  discharge  of  their  duties. 
Any  such  interference  would  have  been  a 
contempt  of  the  court  which  appointed  the 
receivers,  and  subjected  the  corporation  to 
a  fine.    Clark,  Priv.  Corp.  1897,  ed.  p.  200. 

It  is  very  true  that  a  corporation  may  be 
liable  criminally  for  unlawful  acts  commit- 
ted by  its  agents.  Mr.  Clark,  at  pages  199 
and  200  of  his  learned  treatise,  which  we 
have  just  cited,  says:  "We  have  seen  that 
a  corporation  may  be  held  liable  in  tort 
for  malicious  wrongs,  such  as  libel  and  ma- 
licious prosecution,  and  for  fraud,  the 
malice  or  evil  intent  of  its  agent  being  im- 
puted to  it,  and  that  it  may  also  be  held 
liable  in  a  civil  action  for  assault  and  bat- 
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tery,  and  that  exemplary  or  punitive  dam- 
ages may  be  recovered  in  proper  cases. 
There  is  a  strong  tendency  in  some  juris- 
dictions to  extend  tliis  doctrine  so  as  to 
include  criminal  prosecutions.  Dr.  Wharton 
says  that  there  is  no  good  reason  why  the 
same  acts  for  which  corporations  are  sub- 
ject to  civil  suit  may  not  equally  be  the 
basis  of  criminal  proceedings,  when  they 
result  in  injury  to  the  public  at  large.  And 
it  has  been  said  in  a  late  New  Jersey  case, 
after  adverting  to  the  fact  that  a  corpora- 
tion is  civilly  liable  for  malicious  wrongs: 
*lt  is  diflicult,  therefore,  to  see  how  a  cor- 
poration may  be  amenable  to  civil  suit  for 
libel  and  malicious  prosecution  and  private 
nuisance,  and  be  mulcted  in  exemplary  dam- 
ages, and  at  the  same  time  not  be  indictable 
for  like  offenses  where  the  injury  falls  upon 
the  public.  That  malice  and  evil  intent 
may  be  imputed  to  corporations  has  been 
repeatedly  adjudged.*  There  are  no  cases 
thus  far  in  which  a  corporation  has  been 
held  liable  criminally  for  malicious  wrongs, 
or  for  wrongs  involving  a  specific  evil  in- 
tent, or  for  wrongs  involving  the  element  of 
personal  violence.  On  the  contrary,  actual 
authority,  as  far  as  it  goes,  is  against  any 
such  doctrine.  A  corporation  may  be  guilty 
of  a  contempt  of  court  by  reason  of  acts  or 
omissions  of  its  oflicers,  as  where  they  vio- 
late an  injunction.  And  in  such  a  case  it 
is  well  settled  that  the  court  has  the  same 
power  to  punish  it  by  a  fine  as  it  would 
have  in  the  case  of  a  natural  person."  See 
also  1  Wharton,  Crim.  Jaw  §  87;  State  v. 
Passaic  County  Agri.  Soc.  54  N.  J.  L.  200,  23 
Atl.  680;  Clark,  Crim.  Law,  p.  79;  Orr  v. 
Bank  of  United  States,  1  Ohio,  36,  13  Am. 
Dec.  588;  Com.  v.  New  Bedford  Bridge,  2 
Cray,  339;  New  York  v.  New  York  &  S.  L 
Ferry  Co.  64  N.  Y.  024;  United  States  ex 
rel.  Southern  Exp.  Co.  v.  Memphis  &  L.  R. 
R.  Co.  (C.  C.)  6  Fed.  237.  Other  authorities 
will  be  found  cited  in  Clark  on  Corporations 
at  pages  199  and  200. 

However  this  may  be,  the  law  will  not 
punish  a  man,  or  hold  him  to  answer  an  in- 
dictment, for  an  act  which  he  did  not  and 
could  not  himself  commit,  or  in  the  commis- 
sion of  which  he  did  not  participate.  When- 
ever property  has  been  seized  by  an  ofiicer 
of  the  court  by  virtue  of  its  process,  it  is 
to  be  considered  as  in  the  custody  of  the 
court,  and  under  its  control  for  the  time 
being,  and  this  principle  applies  to  property 
which  has  been  taken  into  possession  by  re- 
ceivers who  are  considered  as  acting  for 
the  court,  and  also,  in  a  certain  sense  and 
in  civil  cases,  in  behalf  of  the  corporation. 
A  receiver  is  a  ministerial  officer  of  a  court 
of  chancery,  appointed  as  an  indifferent  per- 
son between  the  parties  to  a  suit  merely  to 
take  possession  of  and  preserve,  pendente 
26  L.R.A.(N.S.) 


lite,  the  fund  or  property  in  litigation,  when 
it  does  not  seem  equitable  to  the  court  that 
either  of  the  litigants  should  have  posses- 
sion of  it.  He  holds  the  property  for  the 
benefit  of  all  the  parties  interested.  His 
title  and  possession  is  that  of  the  court, 
and  any  attempt  to  disturb  his  possession 
or  to  interfere  with  him  when  he  is  acting 
under  the  authority  and  orders  of  the  court 
is  contempt,  and  punishable  acc/^dingly.  3 
Purdy's  Beach,  Priv.  Corp.  (1905)  §  1196. 

Our  opinion  is  that  the  receivers  were  in- 
dictable, at  least  individually,  for  having 
committed  the  nuisance,  but  that  the  de- 
fendant railway  company  was  not  so  in- 
dictable. The  judge  charged  the  jviry  that 
if  they  were  satisfied,  beyond  a  reasonable 
doubt,  from  the  evidence,  that  since  the 
defendant  railway  company  had  been  placed 
in  the  hands  of  receivers  by  the  Federal 
court,  the  receivers  had,  by  their  servants 
or  agents,  operated  the  same  and  wilfully 
allowed  their  cars  to  remain  in  the  public 
road  for  one  or  two  hours  at  a  time,  and 
thereby  obstructed  it,  and  that  said  ob- 
struction was  not  necessary  to  the  proper 
management  of  the  road,  they  should  return 
a  verdict  of  guilty  against  the  railway  com- 
pany, to  which  charge  the  defendant  rail- 
way company  excepted,  and  assigned  the 
said  instruction  as  error.  It  is  our  opinion 
that  in  the  charge  as  g^ven  to  the  jury  the 
law  was  not  properly  explained  to  them,  and 
the  court  committed  error  in  holding  that 
the  railway  company,  in  any  view  of  the  evi- 
dence, was  criminally  liable  under  the  in- 
dictment returned  by  the  grand  jury.  This 
error  entitles  the  said  defendant  to  another 
jury;  but,  in  view  of  what  we  have  said, 
we  presume  that  the  solicitor  will  not  pro- 
ceed further  in  the  case  as  against  the 
railway  company. 

New  trial. 

Brown,  J.,  did  not  sit  in  hearing  of  this 
case,  not  being  present. 


MARYIiAND  COURT  OF  APPEALS. 

BALTIMORE  ft  OHIO  RAILROAD   COM- 
PANY, Appt., 

V. 

BENJAMIN  M.  DEVER. 

(—  Md.  — ,  75  Atl.  352.) 

Carrier  —  cattle  —  contagious  disease  ^ 
liability. 

1.  A  carrier  is  not  liable  for  injury  to 

Note.  —  Liahilltff  of  cnrrter  for  damage 
to  or  loss  of  Ih'e  stocTc  hy  contagions 
disease  contracted  during  transit. 

The  cases  upon  this  question  seem  to  be 
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cattle  by  contagious  disease  which  makes 
its  appearance  after  the  lapse  of  the  re- 
quired number  of  days  after  their  delivery 
at  destination,  in  the  absence  of  negligence 
on  its  part. 

Trial  —  Jury  —  negligence  in  handling 
infected  cattle. 

2.  The  question  of  the  negligence  of  a 
carrier  in  separating  the  pens  for  suscepti- 
ble cattle  from  those  infected  with  Tevaa 
fever  ticks,  by  a  dead  alley  10  feet  wide, 
•without  maintaining:  a  tight  partition  be- 
tween theni»  is'  for  the  jury,  where  there  is 
evidence  tending  to  show  that  the  tick 
might  travel  across  this  space. 

Evidence  —  deposition    -*    cross-exami- 
nation. 

3.  'J  he  cross-examination  in  depositions 
on  subjects  excluded  in  chief  is  not  admis- 
sible in  evidence. 

Same  —  hypotliet'cnl    question  —  form. 

4.  A  hypothetical  question  to  an  expert 
witness  is  erroneous  which  assumes  facts 
contrary  to  the  evidence,  or  which  omits 
material  facts  in  evidence. 

Same  —  mistakes  —  liability  for  infect- 
ing cattle. 

5.  Evidence  of  mistakes  of  government  in- 
spectors as  to  the  presence  of  fever  ticks 


on  cattle  a  j'ear  after  injury  occurred  to  a 
particular  lot  by  that  means  is  not  admis- 
sible in  evidence  upon  the  question  as  to 
whether  or  not  such  cattle  were  infected 
by  the  negligence  of  the  carrier  having 
them  in  custody  for  transportation. 

(January  13,   1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Hartford  Coun- 
ty in  plaintifTs  favor  in  an  action  brought 
to  recover  damages  for  injuries  to  plaintiif's 
cattle  alleged  to  have  been  caused  by  de- 
fendant's negligence  while  in  its  possession 
for  transportation.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stevenson  A.  Williams  and 
Fred  R.  Williams,  for  appellant: 

The  plaintiff  was  bound  to  prove  either 
that  his  cattle  were  placed  in  the  pens,  or 
that  infected  cattle  had  been  placed  in 
Dever'a  pens,  or  that  Dever's  cattle  and  in- 
fected cattle  were  commingled  or  came  in 
contact  with  one  another  in  the  pens,  alleys, 
or  chutes,  or  that  Texas  ticks  were,  in  fact, 
carried  through  the  fence  and  across  the 
dead  alley  into  Dever's  pens. 


in  harmony  in  holding  that  a  carrier  is  lia- 
ble for  damages  where  stock  transported  by 
it  becomes  infected  with  a  contagious  dis- 
ease due  to  its  fault. 

Thus,  it  has  been  held  that  the  communi- 
cation by  infected  cars  of  what  is  known  as 
Texa?  fcA'er,  to  cattle  transported  in  them, 
renders  a  railroad  company  liable  for  the 
resulting  damages.  Illinois  C.  R.  Co.  v. 
Harris,  184  HI.  67,  48  L.R.A.  175,  56  N.  E. 
31 C. 

The  liability  of  a  railroad  company  in 
negligently  furnishing,  for  the  transporta- 
tion of  live  stock,  an  infected  car,  is  recog- 
nized also  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Henderson,  57  Ark.  402,  21  S.  W.  878,  al- 
though a  verdict  for  the  plaintiff  in  that  ac- 
tion was  reversed  because  of  insufficient  evi- 
dence. 

A  caiTier  is  liable  for  damages  resulting 
from  the  exposure  of  cattle  to  contagious 
disease,  because  of  its  failure  to  exercise  or- 
dinary and  reasonable  care  in  selecting  a 
place  for  keeping  such  cattle  upon  arrival 
at  their  destination,  where  the  carrier  knew, 
or  by  the  exercise  of  reasonable  care  should 
have  known,  that  the  place  selected  was  in- 
fected with  a  cattle  disease.  Dorr  Cattle  Co. 
V.  Chicafiro  G.  W.  R.  Co.  128  Iowa,  359,  103 
N.  W.  1003. 

In  Larimore  v.  Chicago  &  A.  R.  Co.  65 
Mo.  App.  167,  a  common  carrier  which  had 
received  hogs  for  transportation  to  a  point 
beyond  its  own  lines,  and,  at  the  end  of  its 
liiie,  had  placed  the  animals  in  pens  upon 
the  refusal  of  the  connecting  carrier  to  re- 
ceive them,  was  held  liable  as  warehouseman 
or  forwarding  agent,  for  failure  to  exercise 
ordinary  or  reasonable  care  in  placing  the 
hogs  in  pens  infected  with  a  disease  which 
they  contracted. 
26  L.RA.(N.S.) 


And  so  in  International  &  G.  N.  R.  Co.  v. 
McCullough  (Tex.  Civ.  App.)  118  S.  W.  558, 
a  carrier  was  held  liable  for  the  loss  of 
cattle  which  had  contracted  Texas  fever  by 
being  placed  in  infected  pens  upon  its  fail- 
ure to  deliver  them  in  time  to  a  connecting 
carrier. 

The  liability  of  a  carrier  for  negligence  in 
furnishing  infected  pens  for  the  reception  of 
cattle  previous  to  shipment  is  impliedly  rec- 
ognized also  in  Texas  &  P.  R.  Co.  v.  Seal, 
43  Tex.  Civ.  App.  588,  97  S.  W.  329,  but  no 
such  ground  of  recovery  was  alleged. 

In  Council  v.  St.  Louis  &  S.  F.  R.  Co.  123 
Mo.  App.  432,  100  S.  W.  57,  a  carrier  was 
held  liable  for  its  wrongful  act  in  knowing- 
ly, and  against  the  protest  of  the  shipper  of 
certain  hogs,  exposing  them  to  a  virulent 
disease  during  transportation,  from  which  a 
number  of  them  died.  It  appeared  in  this 
case  that  the  hogs  were  intended  for  exhibi- 
tion purposes  in  a  certain  part  of  the  Kan- 
sas City  stock  yards,  and  that,  in  the  course 
of  transportation,  the  car  containing  the 
animals  was  unnecessarily  taken  into  a  sec- 
tion of  the  yards  where,  to  the  knowledge  of 
the  defendant,  hog  cholera  had  been  preva- 
lent; that  the  shipper  knew  of  the  presence 
of  the  disease  in  this  part  of  the  yards,  and 
objected  to  the  exposure  of  his  stock,  but 
that  his  protest  was  not  heeded,  and  that, 
both  in  delivering  the  hogs  to  the  show  pa- 
vilion and  in  beginning  the  return  jour- 
ney, they  were,  for  convenience  in  switch- 
ing, taken  into  the  infected  district.  The 
point  was  also  made  by  the  defendant  car- 
rier that  the  plaintiff,  knowing  of  the  pres- 
ence of  the  cholera,  assumed  the  risk  of  hav- 
ing his  hogs  exposed  to  the  disease,  but  on 
this  point  the  court  said:  "PlaintilT  did 
not  ship  his  hogs  to  the  commercial  depart- 
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Eshleman  y.  Union  Stock  Yards  Co.  222 
Pa.  28,  70  Ail.  899,  15  A.  &  E.  Ann.  Cas. 
998;  Strasburger  y.  Vogel,  103  Md.  93,  63 
Atl.  202;  Baltimore  Belt  R.  Co.  v.  Sattler, 
100  Md.  332,  59  Atl.  654,  3  A.  ^.  E.  Ann. 
Cas.  660;  State  use  of  Egner  y.  United  R. 
&  Electric  Co.  98  Md.  400,  56  Atl.  789. 

The  fact  that  Bubsequently  the  board 
fence  between  the  quarantine  pens  and  the 
dead  alley  at  Belpre  was  made  tight  cannot 
be  construed  as  an  admissicm  of  prior  neg- 
ligence. 

Columbia  &  P.  S.  R.  Co.  y.  Hawthorne, 
144  U.  S.  205,  36  L.  ed.  405,  12  Sup.  Ct.  Rep. 
691;  Ziehm  y.  United  Electric  Light  &  P. 
Co.  104  Md.  61,  64  Atl.  61. 

It  was  error  to  permit  the  plaintiff  to 
read  the  cross  deposition  of  Day,  which 
referred  to  evidence  in  chief  of  Day,  which 
bad  been  excluded,  after  the  defendant  de- 
clined to  read  such  cross  deposition. 

3  Wigmore,  Ey.  §  1893;  Callison  y.  Smith, 
20  Kan.  28;  Wise  y.  Ackerman,  76  Md.  390, 
25  Atl.  424. 

Messrs.  John  S.  Toung  and  Harry  S. 
Carver,  for  appellee: 

In  an  action  at  law,  one  party  has  a 
right  to  use  the  testimony  taken  under  a 
foreign  commission  by  the  other  party. 

Little  y.  Edwards,  69  Md.  499,  16  Atl. 
134;  Poe,  Pr.  3d  ed.  §  219. 

Independently  of  statutory  provisions,  a 
carrier  is  liable  for  loss  or  damage  to  cattle 
intrusted  to  it  for  transportation,  where  the 
loss  or  damage  is  caused  by  their  being  ex- 
posed to  infection  through  the  carrier's  neg- 
ligent conduct  in  placing  them  with  dis- 
eased cattle,  or  in  pens  or  cars  where  such 
cattle  have  been  staying. 

Larimore  v.  Chicago  &  A.  R.  Co.  65  Mo. 
App.  167;  5  Am.  &  Eng.  Enc.  Law,  p.  158, 
note  2,  pp.  443,  466,  467 ;  6  Cyc.  Law  &  Proc. 
p.  371;  Grimes  v.  Eddy,  126  Mo.  168,  20 
L.R.A.  638,  47  Am.  St.  Rep.  653,  28  S.  W. 
756. 


Boyd,   Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  appellee  recovered  a  judgment  against 
the  appellant  for  damages  sustained  by  him 
by  reason  of  the  alleged  negligence  of  the 
appellant  in  the  transportation  of  cattle, 
which  resulted  in  the  cattle  contracting  a 
disease  known  as  the  "Texas"  fever.  There 
are  four  counts  in  the  declaration,  which 
are  before  us;  demurrers  to  two  others  hav- 
ing been  sustained.  The  first  alleges  that 
the  plaintiff,  on  August  23,  1906,  placed  in 
charge  of  the  defendant  seventy- five  head 
of  western  steers,  in  good  health  and  con- 
dition and  free  from  disease,  at  Kansas 
City,  Missouri,  for  shipment  to  Hartford 
county,  Maryland,  which  the  defendant  un- 
dertook to  carry  safely  and  carefully;  that 
said  steers  reached  Parkersburg,  West  Vir- 
ginia^ on  or  about  the  27th  of  August,  when 
they  were  unloaded  and  fed  by  the  defend- 
ant in  its  yards  and  pens,  and  were  then 
reloaded  on  the  cars  of  the  defendant  at 
Parkersburg;  that  when  they  were  unload- 
ed at  Parkersburg  to  be  fed  by  the  defend- 
ant, as  it  was  its  duty  to  do,  the  defendant 
carelessly  and  negligently  failed  to  take 
the  proper  care  and  precaution  in  the  pens 
and  yards  aforesaid,  in  feeding  and  caring 
for  said  steers,  in  order  to  protect  them 
from  disease  and  sickness,  as  it  was  re- 
quired to  do,  and,  in  consequence  thereof, 
they  contracted  a  fever  known  as  the  '*tick" 
or  "Texas"  fever,  while  in  the  Parkersburjf 
yards  or  pens  of  the  defendant.  It  is  then 
alleged  that,  by  reason  of  the  fever  so  con- 
tracted by  and  through  the  carelessness  and 
negligence  of  the  defendant,  a  large  numl>er 
of  the  steers  died  after  they  reached  their 
destination,  in  Hartford  county,  the  plaintiff 
was  put  to  great  expense  and  labor  in  car- 
ing for  others  affected  with  the  disease,  and 
was  injured  in  his  business  as  a  cattle 
dealer;  that  the  injury  complained  of  was 
not  due  to  any  fault  or  want  of  care  on 


ment  of  the  stock  yards,  but  to  the  show 
pavilion.  Under  his  evidence,  there  was  no 
necessity  for  diverting  the  car  into  the  in- 
fected zone,  and  therefore  he  was  not  re- 
quired to  anticipate  that  defendant,  know- 
ingly and  in  face  of  his  protest,  would  de- 
li l^rately  take  the  car  into  the  sphere  of 
danger.  On  the  contrary,  he  had  the  right 
to  e.Ypect  that  defendant  would  exercise  the 
degree  of  care  exacted  by  law  of  common 
carriers  in  the  transportation  of  property, 
to  employ  all  reasonable  means  to  protect 
it  against  injury  from  known  dangers." 

In  Tattersall  v.  National  S.  S.  Co.  L.  R. 
12  Q.  B.  Div.  297,  the  defendant  was  held 
liable  for  the  loss  of  certain  cattle  due  to 
their  contracting  the  foot  and  mouth  dis- 
ease on  the  defendant's  steamer,  it  appear- 
ing that  on  the  previous  voyage  the  steamer 
had  carried  cattle  affected  with  that  disease, 
and  that  it  had  not  been  properly  cleansed 
26  L.R.A.(N.S.) 


and  disinfected  before  receiving  plaintiff's 
cattle.  The  terms  of  a  bill  of  lading  pro- 
viding that,  "these  animals  being  in  sole 
charge  of  shipper's  servants,  it  is  hereby 
expressly  agreed  that  the  National  Steam- 
ship Company  Limited  or  its  agents  or 
servants  are,  as  respects  these  animals,  in 
no  way  responsible  for  either  their  escape 
from  the  steamer  or  for  accidents,  disease, 
or  mortality,  and  that  under  no  circumstan- 
ces shall  they  be  held  liable  for  more  than 
£5  for  each  of  the  animals,  .  .  ."  were 
held  not  to  affect  the  liability  of  the  de- 
fendant fgr  the  loss  in  question,  due  to 
failure  to  provide  a  ship  originally  fit  for 
their  reception. 

For  scienter  as  a  condition  of  liability  for 
spreading  contagious  disease  among  ani- 
mals, see  case  note  to  North  v.  Woodland,  6 
L.R.A.(N.S.)  922. 
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the  part  of  the  plaintiff,  but  was  due  and 
owing  to  the  carelessness  and  negligence  of 
the  defendant  by  and  through  its  wrongful 
and  negligent  acts  aforesaid.  The  second 
count  alleges  that  it  was  the  duty  of  the 
defendant  to  provide  clean  cars  for  trans- 
portation of  said  steers,  and  clean  pens  and 
yards  in  which  to  feed  them  en  route  from 
Kansas  City  to  their  destination,  in  Hartford 
county,  but  the  defendant  negligently  and 
carelessly  permitted  its  cars  in  which  the 
steers  were  shipped,  and  its  yard  and  pens 
in  which  they  were  fed,  to  become  dirty,  and 
charged  and  infected  with  germs  of  disease. 
This  count  differs  from  the  first  mainly  in 
including  the  cars  aa  well  as  yards  and  pens, 
and  in  not  naming  any  particular  yard  and 
pens  and  in  not  naming  the  disease.  The 
third  and  fourth  counts  were  for  thirty 
head  of  western  steers  shipped  from  East 
St.  Louis  to  Hartford  county ;  the  third  being 
in  other  respects  substantially  as  the  first, 
and  the  fourtli  substantially  as  the  second. 
Demurrers  to  these  counts  were  overruled, 
but  we  do  not  find  any  reversible  error  in 
those  rulings,  as  in  our  judgment  the  alle- 
gations are  sufficiently  definite.  The  only 
^ound  for  complaint  we  observe  is  the 
claim  for  damages  to  the  plaintiff's  busi- 
ness; but,  as  that  was  eliminated  by  the 
thirteenth  prayer  as  modified,  no  injury  was 
done  the  appellant  by  overruling  the  demur- 
rers. The  defendant  filed  a  general  issue 
plea  and  three  special  pleas.  The  second 
alleges  that  the  claims  of  the  pHintiff  set 
up  in  the  declaration  are  based  on  an  act 
of  Congress  approved  February  2,  1903 
(Act  Feb.  2,  1903,  chap.  349,  32  Stat. 
at  L.  791  [U.  S.  Comp.  Stat.  Supp. 
1909,  p.  1183]),  and  upon  certain  reg- 
ulations adopted  and  promulgated  by  the 
Secretary  of  Agriculture  on  March  13, 
1903,  pursuant  to  the  authority  conferred 
upon  him  by  said  act  of  Congress.  It 
is  then  alleged  that  the  act  of  Congress  and 
regulations  adopted  by  the  Secretary  of 
Agriculture  are  repugnant  to  the  Con- 
stitution of  the  United  States,  and  in 
excess  of  the  powers  of  Congress  and 
of  the  Secretary  under  the  Constitu- 
tion. The  third  refers  to  an  act  of  Con- 
gress approved  March  3,  1905  (Act  March 
3,  1905,  chap.  1496,  33  SUt.  at  L.  1264  [U. 
S.  Comp.  Stat.  Supp.  1909,  p.  1185]),  and 
regulations  made  and  promulgated  by  the 
Secretary  of  Agriculture  under  that  act,  and 
alleges  that  they  were  unconstitutional.  The 
fourth  avers  that  the  plaintiff  relies  on  those 
two  acts  of  Congress  and  the  rules  and  reg- 
ulations made  and  promulgated  by  the  Sec- 
retary of  Agriculture,  and  alleges  that  the 
acts  of  Congress  do  not  authorize,  permit, 
or  sanction  a  right  of  action  for  damages, 
but.  on  the  contrary,  provide  that  the  par- 
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ties  yiolating  them  shall  be  guilty  of  a  mis- 
demeanor, and  od  conviction  be  punished  as 
set  forth  in  the  plea.  .  The  plaintiff  de- 
murred to  the  second,  third,  and  fourth 
pleas,  and  the  demurrers  were  sustained. 
We  think  they  were  properly  sustained,  in- 
asmuch as  the  declaration  shows  that  the 
action  was  based  on  the  common-law  rights 
and  liabilities  of  the  parties,  and  not  upon 
the  acts  of  Congress,  or  upon  the  rules  and 
regulations  made  by  the  Secretary  of  Agri- 
culture. Seven  bills  of  exception  in  refer- 
ence to  rulings  on  evidence  are  in  the  record, 
and  the  eighth  embraces  the  rulings  on  the 
prayers.  The  plaintiff  offered  eleven  prayers, 
but  all  were  refused  excepting  the  tenth, 
which  refers  to  the  measure  of  damages. 
The  defendant  offered  thirteen.  The  first, 
second,  third,  fourth,  and  twelfth  were  re- 
jected, and  the  fifth,  sixth,  seventh,  eighth, 
ninth,  tenth,  and  eleventh  were  granted  as 
offered,  and  the  thirteenth  was  granted  as 
modified.  The.  defendant  excepted  to  the' 
granting  of  the  plaintiff's  tenth  prayer  and 
to  the  refusal  of  its  first,  second,  third, 
fourth,  and  thirteenth  prayers;  the  twelfth 
not  being  included  in  the  bill  of  exceptions. 
It  will  be  well  to  first  consider  the  extent 
of  the  common-law  liability  of  a  carrier,  if 
any,  for  such  injuries  as  are  complained  of 
in  this  case.  In  this  state  it  is  settled  that 
*'in  the  absence  of  an  express  contract,  the 
common-law  duty  and  liability  of  a  com- 
mon carrier  for  the  safe  carriage  and  due 
delivery  of  live  animals  are  the  same  as 
that  for  the  carriage  and  delivery  of  other 
property;  the  liability  in  all  cases  being 
qualified  by  the  nature  and  inherent  ten- 
dencies of  the  thing  carried.  In  undertaking 
the  carriagiB  of  live  stock,  therefore,  the 
carrier  assumes  the  obligation  to  deliver 
safely  and  within  a  reasonable  time,  having 
due  respect  to  the  circumstances  of  the 
case."  Philadelphia,  W.  &  B.  R.  Co.  v. 
Lehman,  56  Md.  231,  40  Am.  Rep.  415;  Bal- 
timore &  0.  R.  Co.  V.  Whitehill,  104  Md. 
304,  64  Atl.  1033.  In  Merchants'  &  Miners' 
Transp.  Co.  v.  Eichberg,  109  Md.  227,  130 
Am.  St.  Rep.  524,  71  Atl.  994,  it  was  said, 
in  considering  the  validity  of  a  contract 
with  reference  to  the  burden  of  proof  of 
negligence,  that  "in  the  absence  of  contract, 
the  law  makes  the  carrier  an  insurer,  and, 
as  the  goods  it  carries  may  be  injured  or 
destroyed  by  many  causes  not  due  to  its  own 
negligence  or  want  of  care,  the  carrier  is 
as  much  entitled  to  be  paid  a  premium  for 
its  insurance  of  their  safe  delivery  at  the 
place  of  destination  as  for  the  labor  and 
expense  of  conveying  them  there."  In  Bal- 
timore &  O.  R.  Co.  V.  Green,  25  Md.  89,  and 
United  Fruit  Co.  v.  New  York  &  B.  Transp. 
Co.  104  Md.  567,  8  L.R.A.(N.S.)  240,  65  Atl. 
415,  10  A.  &  £.  Ann.  Cas.  437,  common  car- 
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riers  are  also  spoken  of  as  insurers.  Some 
of  the  cases  the  appellant*  cites  we  do  not 
deem  applicable  to  this  case,  such  as  West- 
em  Mar>'land  R.  Co.  v.  State,  95  Md.  649, 
53  Atl.  969,  and  Western  ^laryland  R.  Co. 
V.  Landis,  95  Md.  750,  53  Atl.  97(i,  and  it  is 
not  necessary  to  enter  into  a  discussion  of 
them.  They  involved  wholly  different  ques- 
tions, the  former  being  for  the  death  of  a 
passenf^er,  and  in  the  latter  the  liability  de- 
pended upon  whether  the  injury  occurred 
upon  the  defendant's  road  or  upon  a  con- 
necting? line.  In  6  Cyc.  Law  &  Proc.  p.  381, 
it  is  said:  'Where  the  destruction  of  or  in- 
jury to  tlie  goods  is  due  to  their  inherent 
nature  and  qualities,  or  defects  therein,  the 
carrier  is  not  liable  if  his  own  negligence  did 
not  occasion  or  contribute  to  the  injury. 
And  perhaps  it  may  be  stated  as  a  general 
proposition  that  the  carrier  is  not  liable  for 
loss  happening  from  the  operation  of  nat- 
ural causes.  Tn  gereral,  as  already  stated, 
a  common  carrier  of  live  stock  is  subject  to 
the  same  rule  of  liability  as  a  common  car- 
rier of  other  goods  or  property,  but,  if  there 
is  loss  or  injury  due  to  the  peculiar  nature 
and  propensities  of  the  animals,  then,  under 
the  principle  stated  in  the  preceding  para- 
graph, the  carrier  is  excused,  unless  the 
loss  or  injury  .could  have  been  prevented  by 
the  exercise  of  reasonable  foresight,  vigi- 
lance, and  care  on  the  part  of  the  carrier." 
Is,  then,  the  liability  of  a  carrier  of  live 
stock  to  be  carried  to  the  extent  of  holdinsr 
the  carrier  responsible  as  an  insurer  from 
death  or  injury  to  cattle  as  the  result  of  a 
disease  such  as  this,  or  shall  the  shipper  be 
required  to  prove  negligence  on  vae  part  of 
the  carrier?  We  have  found  no  such  case 
which  has  gone  so  far  as  to  hold  the  carrier 
liable  without  evidence  of  negligence,  and 
it  would  seem  to  be  an  unwarranted  applica- 
tion of  the  general  common-law  rule  to  hold 
a  carrier  responsible  for  injuries  resulting 
from  Texas  fever,  merely  because  the  cat- 
tle had  been  carried  by  it.  In  5  Am.  &  Eng. 
Knc.  Law,  2d  ed.  p.  466,  we  find  this  state- 
ment: "Independently  of  statutory  provi- 
sions, a  carrier  is  liable  for  the  loss  of  or 
damage  to  cattle  intrusted  to  it  for  trans- 
portation, where  the  loss  or  damage  is 
caused  by  their  being  exposed  to  infection 
through  the  carrier's  negligent  conduct  in 
placing  them  with  diseased  cattle,  or  in 
pens  or  cars  where  such  cattle  have  been 
staying."  Another  rule  is  thus  stated  on 
page  446  of  that  volume:  "The  liability  of 
the  carrier  is  not  confined  to  losses  occurring 
during  the  time  the  stock  are  actually  in  its 
possession.  If  the  cause  of  a  loss  occurring 
after  their  deliverv  to  the  owner  is  a  cause 
which  began  to  operate  while  they  were 
in  the  carrier's  possession,  and  is  a  cause 
for  which  it  is  responsible,  it  will  be  liable 
26  L.R.A.(N.S.) 


without  regard  to  the  time  when  the  effects 
aeveloped.  But  in  such  cases  the  burden  is 
on  the  owner  to  show  clearly  that  the  loss 
was  due  to  a  cause  for  which  the  carrier  is 
responsible."  A  carrier  cannot  be  held  liable 
merely  because  some  cattle  carried  by  it 
die  or  are  sick  fourteen  or  fifteen  days  after 
they  are  delivered,  as  a  result  of  Texas 
fever  or  any  other  disease,  without  showing 
that  the  carrier  was  responsible  for  their 
contracting  the  disease,  and  responsibility 
could  not  properly  attach  to  it  in  a  ca^e 
of  this  kind  unless  it  was  negligent,  or  had 
failed  in  some  duty  it  owed  the  shipper. 
Any  other  principle  would  make  the  carrier 
an  insurer  of  the  lives  and  health  of  the 
cattle,  as  well  as  having  its  ordinary  duty 
to  safely  deliver  them  at  the  point  of  desti- 
nation. 

In  this  case  the  plaintiff  relied  in  his  narr. 
on  the  negligence  and  carelessness  of  the  de- 
fendant, and  the  court  below  adopted  the 
view  we  have  indicated  as  the  proper  one 
on  that  subject.  As  it  rejected  the  prayers 
of  the  defendant  which  sought  to  take  the 
case  from  the  jury  on  the  ground  that  there 
was  no  legally  suflicient  evidence  of  negli- 
gence, we  must  inquire  into  that  question. 
In  the  testimony  there  is  much  very  inter- 
esting: information  about  the  life  of  the 
"tick,"  which  produces  the  Texas  fever,  but 
wc  can  only  refer  to  such  as  may  reflect  on 
this  case.  As  we  understand  the  testimony, 
the  infection  is  generally  introduced  into  a 
section  of  the  country  north  of  the  quaran- 
tine line  established  by  the  general  govern- 
ment, by  the  ticks  being  on  southern  cattle 
when  they  are  brought  into  a  noninfected 
region.  The  "seed  ticks,"  as  they  are  called, 
are  minute  six-legged  parasites,  about  one 
thirty-second  part  of  an  inch  in  size.  At 
that  stage  they  crawl  quite  actively  on  the 
ground  and  among  the  leaves,  bunching  in 
large  numbers  on  grass  blades,  shrubs, 
weeds,  and  fence  posts  to  await  an  oppor- 
tunity to  attach  themselves  to  their  passing 
"host,"  as  the  animal  to  which  they  attach 
themselves  is  called.  Dr.  John  R.  Mohler, 
Chief  of  Pathological  Division,  Bureau  of 
Animal  Industry,  in  the  United  States  D2- 
partment  of  Agriculture,  is  said  by  the  wit- 
nesses to  be  recognized  as  good  authority. 
In  a  bulletin  prepared  by  him,  and  agreed 
by  counsel  to  be  used,  he  says:  "The  great 
length  of  time  required  for  the  appearance 
of  the  disease  in  northern  cattle  after  the 
passage  of  tick-bearing  cattle  through  the 
country  (thirty  to  ninety  days)  can  easily 
be  accounted  for  by  the  life  history  of  the 
tick.  It  is  necessary,  before  the  disease  ap- 
pears, for  the  fully  developed  fertilized  fe- 
male to  drop  off  the  southern  cattle  and  de- 
posit the  eggs,  and  for  them  to  hatch  into 
the    six-legged    larvce.      These    must    then 
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crawl  upon  the  northern  cattle,  and  insert 
the  microparasites  they  carry  through  the 
bites  made  in  the  skin  in  procuring  their 
nourishment.  Texas  fever  follows.  It 
w^ill  thus  be  seen  that  these  females  trans- 
mit the  infection  through  their  eggs  to  their 
progeny,  and  the  latter  have  the  power  to 
infect  any  susceptible  animal  to  which  they 
attach.  The  disease,  therefore,  is  not  con- 
veyed by  the  same  ticks  which  take  up  the 
infected  blood,  but  only  through  the  gener- 
ation descending  from  them."  He  said  that 
the  time  elapsing  between  the  exposure  of 
susceptible  cattle  to  the  tick  and  the  ap- 
pearance of  Texas  fever  depends  upon  the 
elimate  and  the  development  of  the  ticks  to 
which  they  are  exposed.  "Thus,  if  any 
northern  animals  are  placed  upon  pastures, 
highways,  or  in  pens,  cars,  etc.,  in  summer 
immediately  after  the  premises  have  been 
infested  with  the  ticks  from  southern  cat- 
tle, Texas  fever  may  occur  in  from  thirty 
to  sixty  days.  .  .  .  Where  northern  ani- 
mals are  not  exposed  in  an  infested  pasture 
until  the  ticks  which  fell  from  the  southern 
cattle  have  laid  eggs  and  the  larvae  or  seed 
ticks  are  already  present,  the  former  cattle 
will  develope  symptoms  in  thirteen  to  fif- 
teen days  in  hot  weather.  Thus,  under  nat- 
ural conditions  the  disease  appears  in  thir- 
teen to  ninety  days  aftJ?r  exposure.  After 
the  seed  ticks  become  attached  to  the  ani- 
mal, the  disease  will  appear  in  about  ten 
days  in  summer,  and  after  a  somewhat  long- 
er period  in  cooler  weather." 

The  thirty  head  of  cattle  were  shipped 
from  the  East  St.  Louis  stock  yards  on 
August  24, 1906.  They  were  inspected  there 
by  a  government  inspector,  and  a  certificate 
given  that  they  were  "found  free  from  any 
symptoms  of  scabies  (mange)  or  Texas 
fever,  and  may  be  shipped  for  stockers." 
That  certificate  was  delivered  by  the  appel- 
lant to  the  appellee  with  the  freight  bill. 
They  were  unloaded  at  the  Parkersburg,  or 
Belpre,  yards,  which  belong  to  the  appellant, 
on  August  26th.  The  yards  are  at  Belpre, 
across  the  Ohio  river  from  Parkersburg. 
After  being  fed  and  rested,  they  were  re- 
loaded and  shipped  in  the  same  car,  arriving 
at  Stepney,  Hartford  county,  on  August  27tli. 
The  seventy-five  head  were  shipped  in  three 
cars  from  Kansas  Gity  stock  yards  on 
August  23d,  and  arrived  at  East  St.  Louis 
stock  yards  August  24th,  where  they  were 
unloaded.  On  August  25th  they  were  re- 
loaded in  the  same  cars  and  shipped  over 
the  appellant's  road.  On  August  27th  the}' 
were  unloaded  at  the  Belpre  yards,  fed  and 
rested,  and  reshipped  in  the  same  cars  ar- 
riving at  Stepney  on  August  28th.  A  simi- 
lar certificate  to  that  above  mentioned  was 
given  at  East  St.  Louis  by  the  government 
inspector,  and  was  delivered  to  the  appellee 
26  L.R.A.(N.S.) 


by  the  appellant.  At  the  Belpre  yards,  in 
both  instances,  the  cattle  were  unloaded  and 
placed  in  what  are  called  the  "native  pens," 
which  are  those  used  for  animals  not  from 
infected  territory.  The  native  pens  are  on 
the  east  side  of  the  yards,  and  are  separated 
from  the  quarantine  pens,  which  are  on  the 
westerly  side  of  the  yards,  and  in  which 
infected  cattle  are  placed,  by  an  alley  20 
feet  wide  and  a  dead  alley  10  feet  wide. 
In  August,  1906,  there  was  a  board  fence  on 
the  west  side  of  the  20-foot  alley  (between 
it  and  the  dead  alley),  with  an  inch  space 
between  the  planks.  On  the  west  side  of 
the  dead  alley  was  a  wire  fence,  but  in 
October  of  that  year  both  of  those  fences 
were  made  tight  board  fences,  and  are  about 
6  feet  high. 

Dr.  Mohler  says  in  his  bulletin  referred 
to:  "Although  young  ticks  are  very  active, 
neither  they  nor  the  adult  ticks  are  capable 
of  crawling  very  far,  but  they  may  be  trans- 
ported long  distances  by  animals,  by  rains, 
by  winds,  cattle  cars,  hides,  and  on  the 
clothing  of  man.  Hence  the  constant  dan- 
ger that  tick-free  pastures  below  the  quar- 
antine line  may  become  infested  with  ticks 
at  any  time."  Dr.  Drake,  an  expert  called 
by  the  plaintiff,  said  that,  at  stock  yards 
where  they  feed  cattle  which  are  not  in- 
fected and  also  those  which  are  infected 
with  Texas  fever  ticks,  the  main  precaution 
should  be  quarantine  or  separation,  and, 
"to  make  it  effectual,  it  is  necessary  to  have 
a  tight  board  fence  or  a  stone  wall,  esti- 
mated by  the  average  person,  as  I  think, 
about  6  feet;"  that  the  fences  should  be 
"absolutely  tight  with  the  base  boards  or 
the  stones  underneath  the  ground,  and  with 
no  intervening  spaces  left,  that  is,  no  knot 
hole;  or  the  allowance  of  any  other  animals 
to  communicate  over  the  ground  on  which 
these  animals  pass.  No  attendants  should 
be  allowed  unless  they  take  the  precaution 
to  change  their  clothing  or  wearing  apparel." 
He  said:  "This  small  parasite  w^ill  pass 
through  any  of  those  crevices  the  same  as 
if  there  was  no  fence  there," — referring  to 
open  spaces  and  holes  in  the  fences.  In 
answer  to  a  hypothetical  question  as  to 
when  he  thought  the  ticks  got  on  these 
cattle  in  controversy,  he  said  it  would  be 
safe  to  deduct  a  period  somewhere  about 
fourteen  days  before  the  11th  of  September, 
1900;  that  being  the  day  the  fever  was 
discovered,  and  when  one  of  the  cattle  died. 
Then,  in  answer  to  another  hypothetical 
question,  he  said  there  were  only  two  points 
where  the  cattle  could  have  become  in- 
fected, either  in  transit  or  at  the  Belpre 
yards,  and  he  thought  it  was  at  the  Belpre 
vards. 

As  the  court  granted  the  ninth  prayer,  in- 
structing the  jury  that  there  was  no  legally 
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sufficient  evidence  that  the  steers  were  in- 
fected by  reason  of  negligence  of  the  de- 
fendant in  respect  to  the  cars  in  which 
they  were  transported,  and  that  they  must 
exclude  that  from  consideration,  we  are  not 
concerned  about  that  question.  Without 
referring  to  further  evidence,  we  do  not  feel 
justified  in  saying  there  was  no  evidence 
legally  sufficient  to  be  submitted  to  the  jury 
on  the  question  of  negligence  at  the  Belpre 
yards.  Although  it  may  seem  singular  that 
the  disease  can  be  communicated  by  such 
small  parasites  moving  the  distance  that 
these  were  required  to  go,  there  was  some 
evidence  tending  to  show  that  it  could  be 
done.  It  is  not  for  the  court  to  determine 
which  of  the  witnesses  were  correct,  or 
which  the  jury  should  have  accepted  as  the 
best  informed  on  the  subject.  We  think 
there  was  no  error  in  rejecting  the  defend- 
ant's first,  second,  and  third  prayers,  es- 
pecially with  the  answers  to  the  hypotheti- 
cal questions  which  we  have  already  re- 
ferred to  in  evidence.  We  will  consider 
those  questions  later,  but,  as  they  were 
allowed  to  be  answered,  the  answers  must 
be  .considered  in  passing  on  these  prayers. 
The  fifth  prayer,  which  was  granted,  was 
the  same  as  the  fourth,  which  was  rejected, 
excepting  the  addition  at  the  end,  of  which 
the  defendant  has  no  reason  to  complain. 
As  the  court  granted  the  ninth,  there  was 
certainly  no  injury  done  the  defendant  by 
rejecting  its  fourth  and  granting  its  fifth, 
as  the  addition  was  made  to  the  part  of  the 
prayer  that  referred  to  ticks  on  the  cars. 
The  twelfth  is  not  included  in  the  bill  of 
exceptions,  as  we  have  seen.  Nor  do  we 
see  any  error  in  modifying  the  thirteenth 
prayer  as  was  done,  as  we  understand  the 
plaintiff  admits  his  liability  for  the  Baker 
cattle.  Of  course,  unless  he  is  so  liable,  he 
cannot  recover  for  them,  if  Baker  has  paid 
him.  We  do  not  understand  the  objection 
to  the  plaintifTs  tenth  prayer  to  be  pressed. 
It  is  perhaps  rather  broad  in  the  concluding 
part.  It  might  be  made  more  definite,  so 
as  not  to  mislead  the  jury. 

The  first  exception  was  abandoned.  The 
second  and  third  may  be  considered  to- 
gether. It  is  true  that  it  was  held  in  Little 
V.  Edwards,  69  Md.  499,  16  Atl.  134,  that 
one  party  can  use  the  testimony  taken  by 
the  other  party  under  a  foreign  commission, 
but  we  know  of  no  case  in  which  testimonv 

ft* 

in  chief  on  a  particular  subject  was  reject- 
ed, and  then  the  cross-examination  on  that 
subject  admitted  at  the  instance  of  either 
party.  It  would  put  counsel  in  a  peculiar 
position  in  taking  depositions.  Counsel  on 
one  side  may  ask  questions  which  the  oppo- 
site counsel  think  improper,  and,  if  the  lat- 
ter is  to  be  bound  by  the  rule  contended  for 
by  the  appellee,  he  could  not  safely  cross- 
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examine  a  witness,  because,  if  he  succeeded 
at  the  trial  in  excluding  the  testimony  in 
chief,  his  cross-examination  might  supply 
what  his  opponent  was  unable  to  prove  in 
chief.  On  the  other  hand,  if  he  does  not 
cross-examine,  the  court  may  not  adopt  his- 
vicw  as  to  the  admissibility  of  the  evidence, 
and  he  would  not  have  the  benefit  of  cross- 
examination.  "Where  a  party  uses  a  dep- 
osition taken  by  his  opponent,  he  makes  it 
his  own,  and  the  adverse  party  has  the 
same  right  of  objection  to  the  questiona 
and  answers  which  he  would  have  had  if 
the  deposition  had  been  taken  by  the  party 
offering  it,  and  is  not  estopped  by  the  fact 
that  the  interrogatories  he  objects  to  were- 
propounded  by  himself."  Note  in  6  Enc.  PL 
&  Pr.  p.  603,  citing  Hatch  v.  Brown,  63  Me* 
410.  *lf  a  deposition  is  offered,  but  the 
answers  to  the  direct  interrogatories  are  for 
some  reason  held  inadmissible  for  the  offer- 
ing party,  the  answers  to  the  cross-inter- 
rogatories are  equally  inadmissible,  because 
otherwise  a  cross-examination  would  be  al- 
lowed with  no  direct  examination  preced- 
ing." 3  Wigmore,  Ev.  §  1893.  Of  course, 
we  understand  that  to  refer  to  cross-in- 
terrogatories on  the  subject  concerning 
which  those  in  chief  were  excluded. 

It  seems  clear,  therefore,  that  a  cross-ex- 
amination in  depositions  on  subjects  exclud- 
ed in  chief  ought  not  to  be  admitted  if  ob- 
jected to.  It  is  stated  in  the  exception 
that  "plaintifTs  counsel  stated  he  did  not 
intend  to  read  any  portion  of  the  testimony 
ruled  out  by  the  court,"  but  the  next  ques- 
tion which  was  read  inquired  about  Mr. 
Titus,  and  the  third  exception  was  to  the 
question,  "At  what  time  did  you  investigate 
to  find  out  when  the  first  symptoms  ap- 
peared among  the  Titus  cattle?''  The  wit- 
ness then  goes  on  to  speak  of  the  Titus 
cattle  which  had  the  disease,  that  the  wit- 
ness saw  some  of  them  which  had  died,  that 
he  discovered  the  tick,  etc.  That  cross-ex- 
amination was  not  only  improper,  as  the 
testimony  in  chief  on  that  subject  had  been 
excluded,  but  it  is  manifest  that  it  was  well 
calculated  to  injure  the  defendant,  and^ 
therefore,  was  not  harmless  error.  The  evi- 
dence of  the  plaintiff  was  by  no  means  con- 
clusive to  show  that  the  disease  which  re- 
sulted in  injury  to  the  plaintiff  was  con- 
tracted at  Belpre,  but,  when  testimony  in 
reference  to  the  Titus  cattle  was  admitted, 
it  in  all  probability  had  a  decidedly  im- 
proper effect  on  the  jury,  although  those 
cattle  were  at  Belpre  after  the  plaintiff's 
were  shipped.  We  think,  therefore,  there 
was  error  in  admitting  the  cross-examina- 
tion on  that  subject. 

The  fourth  and  fifth  bills  of  exception 
embrace  the  hypothetical  questions  asked 
Dr.  Drake.     The  one  in  the  fourth  is  not 
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so  objectionable,  although  it  is  defective  be- 
cause it  erroneously  assumes  that  the  sev- 
enty-live cattle  were  reloaded  at  East  St. 
Louis  in  other  cars;  but  the  fifth  is  decided- 
ly and  materially  defective.  Dr.  Drake  an- 
swered that  question  by  saying  that  the 
cattle  became  infected  at  the  Belpre  yards. 
There  are  several  material  omissions  in  the 
question  which  we  will  mention.  In  the 
first  place,  it  assumes  that  the  cattle  were 
"reloaded  in  other  cars/'  while  the  proof  is 
that  they  were  reloaded  on  the  cars  in  which 
they  were  brought  from  Kansas  City.  They 
were  Chicago  and  Alton  cars  No.  29290, 
2Sn7,  and  28238,  and  the  papers  offered  in 
evidence  by  the  plaintiff  show  that  the  cat- 
tle went  through  on  the  same  cars.  The 
freight  bills  given  to  the  plaintiff,  and  of- 
fered by  him,  also  show  that  they  were  so 
shipped.  Dr.  Drake  on  cross-examination 
showed  that  he  understood  that  the  cars 
were  changed.  He,  as  well  as  other  wit- 
nesses, admitted  that  cattle  may  become  in- 
fected on  cars  as  well  as  in  the  yards,  and 
hence  it  was  a  question  of  some  considera- 
ble importance,  as  these  cars  had  come  from 
Kansaa  City,  belonged  to,  and  were  brought 
to  East  St.  Louis  by  another  company.  But 
there  is  a  still  more  serious  objection  to  the 
question.  Part  of  it  assumes  'Hhat  the 
fences  which  divided  the  alleys  that  south- 
ern cattle  passed  up  and  down,  from  the 
alleys  that  native  cattle  passed  up  and 
down,  at  the  yards  at  Belpre,  Ohio,  were 
open,  were  not  tight,  from  the  ground  to 
their  height  5  or  6  feet  from  the  ground." 
There,  is  not  one  word  in  the  question  sug- 
gesting that  there  was  a  dead  alley  10 
feet  wide  between  the  two  alleys;  on  the 
contrary,  the  inference  which  might  be 
drawn  is  that  the  alleys  were  contiguous. 
It  is  a  very  important  fact,  as  the  ticks 
could  get  through  the  fences  more  readily 
than  they  could  get  over  the  alley,  and 
through  the  two  fences.  The  fences  are  de- 
scribed in  the  question  as  just  what  Dr. 
Drake  said  they  ought  not  to  be,  and,  al- 
though that  was  a  most  material  part  of 
the  hypothetical  question,  no  allusion  is 
made  to  the  dead  alley  10  feet  wide.  Some 
other  objections  to  the  questions  were  made 
by  the  appellant,  but  we  do  not  deem  it 
necessary  to  discuss  them.  The  evidence  is 
very  indefinite  as  to  which  alley  in  the 
stockvards  these  cattle  were  taken  in  when 
they  were  unloaded  at  Belpre.  If  they  were 
not  driven  through  alley  No.  5,  they  were, 
so  far  as  the  evidence  shows,  not  closer  to 
the  quarantine  pens  than  30  feet,  as  that 
alley  is  20  feet  wide,  but  we  have  assumed 
in  passing  on  the  exception  that'  they  were 
driven   through  alley  No.  5. 

We  do  not  see  the  relevancy  of  the  testi- 
mony in  the  sixth  and  seventh  bills  of  ex- 
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ception.  If  it  be  tnie  that  a  government 
inspector  made  a  mistake  in  June,  1907,  it 
cannot  reflect  on  this  question.  It  is  alto- 
gether probable  that  inspectors  may  make 
mistakes  at  times,  indeed,  it  would  be  re- 
markable if  they  did  not,  when  dealing  with 
such  small  parasites  as  these,  and  if  the 
cattle  show  no  signs  of  being  infected  by 
the  disease,  or  are  not  known  to  have  been 
in  infected  territory,  the  inspectors  would 
not  probably  be  as  rigid  in  some  cases,  as 
might  be  necessary  in  order  to  detect  unsus- 
pected ticks.  But  specific  instances  occur- 
ring nearly  a  year  after  the  time  the  jury 
was  considering  could  furnish  no  reliable 
evidence  to  guide  them. 

For  errors  in  the  rulings  presented  by  the 
second,  third,  fourth,  and  fifth  bills  of  ex- 
ception, and  referred  to  above,  the  judgment 
will  be  reversed,  and  a  new  trial  awarded. 

Judgment  reversed,  and  a  new  trial 
awarded,  the  appellee  to  pay  the  costs. 
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OF  APPEALS,  FIRST  CIRCUIT. 

ARTHUR  J.  WELLINGTON,  Plff.  in  Err., 
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EMMA   M.   PELLETIER,  Admrx.,   etc.,   of 
George   Pelletier,   Deceased. 

(97  C.  C.  A.  458,  173  Fed.  908.) 

Appeal  —  exceptions  to  evidence  —  in- 
jury. 

1.  One  relying  upon  a  general  exception 
to  evidence  in  a  Federal  court  must  show 
that  the  defects  in  the  evidence  admitted 
could  not  have  been  cured  by  the  party  offer- 
ing it  if  his  attention  had  been  called  to 
those  relied  upon. 

Neglisence  —  working*  on  track  —  look- 
out. 

2.  One  set  to  work  excavating  a  trench  on 
a  spur  track  at  one  end  of  which  cars  are 

Note.  —  Proximate  cau-ae  of  injury 
caused  hy  car  or  engine  set  in  motion 
hy  third  person. 

Cases  involving  the  negligence  of  shippers 
or  other  persons  in  moving  cars  under  a  li- 
cense express  or  implied  have  not  been  in- 
cluded. 

For  the  most  part,  the  decisions  hold 
that  a  railroad  company  is  not  liable  for  in- 
juries caused  by  cars  or  engines  which  have 
been  set  in  motion  by  third  persons,  as  the 
act  of  the  third  person  is  deemed  to  be 
an  active,  efficient,  intervening  cause  which 
breaks  the  causal  connection  between  the 
company's  negligence  and  the  injury.  So, 
too,  the  majority  of  the  cases  hold  that 
cars  are  not,  in  and  of  themselves,  danger- 
ous things  which  the  company  is  under  obli- 
gation to  guard  or  watch. 

Thus,  in  Central  Branch  Union  P.  R.  Co. 
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8tandin<r  on  a  grade  is  not  bound  to  keep 
a  lookout  to  see  that  they  do  not  get  loose 
and  run  down  upon  him. 

Proximate    cause    —   standing    cars    — 
loosening  bralces  —  act  of  stranger. 

3.  The  loosening  by  boys  of  brakes  on 
cars  standing  at  the  top  of  a  grade  on  a 
spur  track,  without  other  fastening  than  the 
set  brakes,  is  not  the  proximate  cause  of 
an  injury  to  an  employee  at  work  on  the 
track,  by  being  struck  by  the  cars  running 
down  upon  him. 

Master  —  working  place  —  spur  track 
—  grade. 

4.  One  who  sets  his  servant  at  work  in 
an  excavation  on  a  spur  track  at  the  top 
of  a  grade,  upon  which  he  stores  empty  cars, 
is  bound  to  secure  the  cars  so  that  they  will 
not  run  down  upon  him  and  render  the 
working  place  unsafe. 

(November  16.  1909.) 

I?  RROR  to  the  Circuit  Court  of  the  United 
J   States  for  the  District  of  Massachusetts 
to  review  a  judgment  in  plaintiff's  favor  in 
an  action  brought  to  recover  damages  for 


the  alleged  negligent  killing  of  her  intestate. 
Affirmed. 

The  faq^ts  are  stated  in  the  opinion. 

Argued  before  Colt  and  Putnam,  Cir- 
cuit Judges,  and  Aldrich,  District  Judge. 

Messrs.  H.  Eugene  Bolles,  Olcott  O. 
Partridge,  and  Henry  M.  Channing,  for 
plaintiff  in  error: 

The  master  is  not  liable,  as  the  injury  was 
directly  due  to  the  acts  of  trespassers,  which 
acts  constituted  a  new  and  independent 
cause. 

Cole  v.  German  Sav.  &  L.  Soc.  63  L.R.A. 
416,  59  C.  C.'A.  593,  124  Fed.  113;  McCabe 
V.  American  Woolen  Co.  124  Fed.  283;  af- 
firmed in  65  C.  C.  A.  69,  132  Fed.  1006; 
Daniels  v.  New  York  &  N.  E.  R.  Co.  154 
Mass.  349,  13  L.R.A.  248,  26  Am.  St.  Rep. 
253,  28  N.  E.  283;  New  York  C.  &  H.  R. 
R,  Co.  V.Price,  16  L.R.A.(N.S.)  1003,  86  C. 
C.  A.  502,  159  Fed.  334;  Mella  v.  Northern 
S.  S.  Co.  162  Fed.  513;  McEachern  v.  Boston 
&  M.  R,  Co.  350  Mass.  615,  23  N.  E.  231; 
Holbrook  v.  Aldrich,  168  Mass.  15,  36  L.R.A. 


V.  Henigh,  23  Kan.  347,  33  Am.  Rep.  167, 
it  was  held  that  a  railroad  company  was  not 
liable  in  damages  for  the  death  of  a  boy  be- 
tween four  and  five  years  of  age  who  climbed 
upon  a  flat  car  left  standing  upon  a  side 
track,  and  released  the  brake,  and  was  in- 
jured by  the  car  as  it  ran  down  the  grade 
upon  which  it  had  been  standing.  The 
court  said  that  the  accident  was  one  which 
could  not  have  been  reasonably  anticipated 
by  the  company.  However,  other  cars  stand- 
ing upon  the  same  branch  had  been  released 
by  other  boyb  and  set  in  motion  in  a  simi- 
lar way,  and  it  would  seem  that  this  was  a 
sufficient  warning  to  the  railroad  company; 
but  the  court  apparently  considered  this 
fact  immaterial,  as  it  is  not  discuo«»ed  in 
connection  with  the  decision.  The  conclu- 
sion reached  by  the  court  in  this  case  seems 
to  be  directly  contrary  to  that  reached  in 
Wellington  v.  Pelletieb. 

So,  in  Mars  v.  Delaware  &  H.  Canal  Co. 
64  Hun,  025,  8  N.  Y.  Supp.  107,  it  was  held 
that  a  railroad  company  was  not  liable  for 
injuries  to  a  passenger  caused  by  a  collision 
between  his  train  and  a  wild-cat  engine 
which  had  been  left  upon  a  switch,  with  the 
fires  banked  and  no  lights  burning,  and 
which  in  some  unknown  way  was  started, 
and,  gaining  headway,  crashed  at  full  sj^eed 
into  the  plaintiff's  train.  The  court  said: 
"Between  the  alleged  negligence  of  defend- 
ant and  the  accident  intervened  a  wilful, 
malicious,  and  criminal  act  of  a  third  per- 
son, which  caused  the  injury,  and  broke  the 
connection  between  defendant's  negligence 
and  the  accident.  In  fact,  some  person  stole 
defendant's  engine  and  sent  it  flying  up  the 
track,  and  this  wicked  criminal  act  was  the 
caui^e  of  the  injury  to  the  plaintiff,  and  de- 
fendant's act  in  leaving  the  engine  wliere 
the  criminal  could  start  it  was  in  no  sense 
the  nrnxim.ite  cause  of  tlic  injuiy,  or  an  act 
20  L.R.A.(X.S.) 


which  ordinarily  or  naturally  could  have 
produced  it."  It  did  not  appear  by  whom 
the  engine  was  started,  but  the  court  said 
that,  even  if  it  had  been  started  by  some  em- 
ployee, he  was  not,  in  so  doing,  acting  with- 
in the  scope  of  his  employment.  The  court 
further  said  that,  if  the  engine  had  been  so 
left  that  it  started  of  itself,  then  the  ques- 
tion would  be  one  for  the  jury;  but  if  some 
wrongdoer  had  criminally  started  it,  the  de- 
fendant could  not  be  held  liable. 

And  in  Norfolk  &  W.  R.  Co.  v.  Cromer, 
101  Va.  667,  44  S.  E.  898,  it  was  held  that 
a  railroad  company  is  not  liable  for  inju- 
ries due  to  freight  cars  drifting  onto  the 
main  track,  from  a  siding  where  they  had 
been  left  with  the  brakes  properly  fastened 
and  in  a  safe  condition.  The  court  said  it 
was  immaterial  whether  the  brakes  had  been 
tampered  with  by  a  third  person,  or  wheth- 
er the  cars  had  been  started  by  the  negli- 
gence of  a  fellow  servant  of  the  plaintiff. 

So,  in  Cleveland,  C.  C.  &  I.  R.  Co.  v.  Wy- 
nant,  114  Ind.  525,  5  Am.  St.  Rep.  644,  17 
N.  E.  118,  it  was  held  that  a  railroad  com- 
pany which  had  left  its  cars  on  a  branch 
road  at  a  point  not  in  or  on  the  highway 
would  not  be  liable  for  injuries  resultingr 
from  horses  taking  fright  at  the  cars,  whicli 
had  been  moved  into  the  highway  by  third 
persons,  unless  the  company  had  negligently 
permitted  them  to  remain  upon  the  liighway 
for  an  unreasonable  length  of  time. 

And  in  Haesley  v.  Winona  &  St.  P.  R. 
Co.  46  Minn.  233,  24  Am.  St.  Rep.  220,  48 
N.  W.  1023,  it  was  held  that  a  railway  com- 
pany which  maintains  a  **gravity"  side 
track  has  performed  its  full  duty  to  tres- 
passing children  non  aui  juris  when  it  se- 
curely fastens,  by  means  of  the  ordinary 
brake,  such  cars  as  it  may  have  occasion  to 
place  upon  the  grade  of  its  track. 

Leaving  trailer  cars  on  a  street,  held  bj 
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493,  60  Am.  St.  Rep.  304,  46  N.  E.  115; 
Glassey  v.  Worcester  Consol.  Street  R.  Co. 
185  Mass.  315,  70  N.  E.  199;  Anternoitz  v. 
New  York,  N.  H.  &  H.  R.  Co.  193  Mass. 
542,  79  N.  E.  789;  Clifford  v.  Atlantic  Cot- 
ton Mills,  146  Mass.  47,  4  Am.  St.  Rep.  279, 
15  N.  E.  84;  Stone  v.  Boston  &  A.  R.  Co. 
171  Mass.  536,  41  L.R.A.  794,  51  N.  E.  1; 
Murray  v.  Boston  Ice  Co.  180  Mass.  165,  61 
N.  E.  1001. 

If  deceased  did  not  look  out  for  possible 
runaway  cars;  either  he  was  negligent,  or 
he  chose  to  assume  that  risk,  as  he  had  no 
right  to  abandon  the  use  of  his  own  eyes. 

Shepard  v.  Boston  &  M.  R.  Go.  158  Mass. 
174,  33  N.  E.  508;  Morris  v.  Boston  &  M. 
R.  Co.  184  Mass.  368,  68  N.  E.  680;  Vec- 
chioni  v.  New  York  U.  &  H.  R.  R.  Co.  191 
Mass.  11,  77  N.  E.  306;  Sullivan  v.  Fitch- 
burg  R.  Co.  161  Mass.  125,  36  N.  E.  751; 
St.  Jean  v.  Boston  &  M.  R.  Co.  170  Mass. 
213,  48  N.  E.  1088;  Lynch  v.  Boston  &  A. 
R.  Co.  159  Mass.  636,  34  N.  E.  1072;  Loth- 
rop  V.  Fitchburg  R.  Co.  150  Mass.  423,  23 


N.  E.  227;  Whitmore  v.  Boston  &  M.  R.  Co. 
150  Mass.  477,  23  N.  E.  220;  Boyle  v.  New 
York  &  N.  E.  R.  Co.  151  Mass.  102,  23  N. 
E.  827;  Shea  v.  Boston  &  M.  R.  Co.  154 
Mass.  31,  27  N.  E.  672;  Galvin  v.  Old  Colony 
R.  Co.  162  Mass.  533,  39  N.  E.  186;  Dyer 
V.  Fitchburg  R.  Co.  170  Mass.  148,  48  N.  E. 
1087;  Tumalty  v.  New  York,  N.  H.  &  II. 
R.  Co.  170  Mass.  164,  49  N.  E.  85;  Martyn 
V.  New  York  &  B.  Despatch  Exp.  Co.  176 
Mass.  401,  57  N.  E.  671;  Tirrell  v.  New 
York,  N.  H.  &  H.  R.  Co.  180  Mass.  490,  62 
N.  E.  745;  Dolphin  v.  New  York,  N.  H.  & 
H.  R.  Co.  182  Mass.  509,  65  N.  E.  820; 
Lanoue  v.  Nelson,  202  Mass.  554,  89  N.  E. 
95. 

Mr.  William  A.  Pew,  Jr.»  for  defendant 
in  error. 

Putnam,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  suit  was  brought  by  the  administra- 
trix of  the  estate  of  George  Pelletier  against 
Wellington,  who  was   operating  a  quarry. 


brakes  properly  set,  in  a  manner  sufficient 
to  hold  the  cars  unless  someone  loosened 
them,  was  held  in  George  v.  Los  Angeles  R. 
Co.  126  Cal.  357,  46  L.R,A.  829,  77  Am.  St. 
Rep.  184,  58  Pac.  819,  not  to  render  the 
ri^ilway  company  liable  for  injuries  to  one 
of  a  party  of  boys  playing  with  the  car  aft- 
er loosening  the  brake,  if  the  danger  con- 
nected with  the  car  was  not  hidden  or  con- 
cealed, but  was  open  to  observation,  and 
could  be  apprehended  by  boys  of  that  age 
with  average  intelligence. 

Leaving  a  platform  car  with  no  machinery 
about  it,  or  any  brake,  on  a  side  track  of  a 
street  railway,  in  such  a  condition  that  it 
may  be  moved  by  the  united  strength  of  sev- 
eral children,  was  held  in  Kaumeier  v.  Citv 
Electric  R.  Co.  116  Mich.  306,  40  L.R.A.  385, 
72  Am.  St.  Rep.  625,  74  N.  W.  481,  not  to  be 
negligence  which  would  render  the  railroad 
company  liable  for  an  injury  to  a  child  play- 
ing with  it. 

The  act  of  two  small  boys  in  pulling  the 
starting  lever  of  a  large  electric  truck,  and 
not  the  negligence  of  the  owner  in  leaving 
the  truck  unattended,  was  held  in  Berman 
V.  Schultz,  40  Misc.  212,  81  N.  Y.  Supp. 
647,  to  be  the  proximate  cause  of  injuries 
to  other  vehicles  by  a  collision  with  the 
truck.  The  same  view  was  taken  by  the 
court  upon  the  second  appeal  (84  N.  Y. 
Supp.  292). 

The  same  rule  has  been  applied  in  cases 
where  hand  cars  have  been  moved  by  third 
persons. 

Thus,  in  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Slattery,  67  Kan.  499,  46  Pac.  941,  it  was 
held  that  it  was  not  negligence  in  a  rail- 
road company  to  leave  a  push  car  blocked 
in  the  ordinary  way,  but  without  other  locks 
or  guards;  and  the  railroad  company  was 
not  liable  for  injuries  caused  to  one  of  the 
employees  by  collision  between  a  train  and 
the  car,  which  had  been  carried  from  where 


it  was  left  by  some  boys,  and  .placed  near 
the  track. 

And  in  Robinson  v.  Oregon  Short  Line  & 
U.  N.  R.  Co.  7  Utah,  493,  13  L.R.A.  766, 
27  Pac.  689,  it  was  held  that  it  was  not 
negligence  to  leave  a  conimon  hand  car 
weighing  from  600  to  700  pounds  6  feet 
from  a  railroad  track  and  4  or  6  feet  below 
it,  a  mile  from  the  thickly  settled  part  of  a 
city  and  a  quarter  of  a  mile  from  the  near- 
est house,  and  let  it  remain  there  over  Sun- 
day unlocked  and  unguarded,  so  as  to  ren- 
der its  owner  liable  in  damages  for  the 
death  of  a  boy  eleven  years  old  who,  while 
riding  on  it  with  other  boys  who  had  re- 
placed it  on  the  track,  fell  off,  and  was  run 
over  and  killed.  The  court  further  held 
that  a  common  hand  car  standing  on  the 
ground  beside  a  railroad  track  is  not  a  thing 
dangerous  in  and  of  itself,  which  a  railroad 
company  is  required  to  guard  or  lock. 

As  was  indicated  above,  a  few  cases  have 
taken  views  in  conflict  with  those  expressed 
in  the  above  cases. 

Thus,  in  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Johnson,  24  Tex.  Civ.  App.  180,  58  S.  W. 
622,  it  was  held  that  a  railroad  company 
was  liable  for  the  death  of  an  engineer, 
caused  by  a  collision  between  his  engine  and 
a  car  which  had  been  negligently  left  on  a 
rwitch  without  being  blocked  or  having  its 
brakes  set,  which  was  moved  onto  the  main 
track  by  third  persons.  Although  in  this 
case  the  car  had  been  left  without  the 
brakes  being  fastened,  and  without  blocking, 
the  court  held  that  it  would  have  been  neg- 
ligence to  have  left  the  car  on  the  side 
track,  for  which  the  defendant  would  have 
been  responsible,  even  if  the  brakes  had  been 
set,  and  the  act  of  some  third  person  in  re- 
moving the  brake  had  contributed  to  the 
occurrence. 

So,  in  Smith  v.  New  York.  R.  &  W.  Tf. 
Co.  46  N.  J.  L.  7,  it  was  held  that  a  rail- 
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with  a  verdict  for  the  plaintiff.  Wellington 
owned  a  spur  track  which  led  from  a  side 
track  of  the  Boston  &  Maine  Railroad.  This 
side  track  and  the  spur  track  were  on  a 
grade.  The  side  track  was  used  for  storing 
empty  cars  to  he  loaded  in  connection  with 
Wellington's  business.  These  cars  were  left 
by  the  Boston  &  Maine  Railroad  near  the 
head  of  the  grade  on  its  own  siding;  and 
when  Wellington  or  his  employees  desired 
cars  thev  were  accustomed  to  select  them 
as  needed,  and  run  them  down  to  his  spiir 
track.  They  were  ordinarily  left  near  the 
head  of  the  grade  by  the  railroad  corpora- 
tion with  the  brakes  set,  and  with  a  tie 
across  the  track  blocking  the  wheels.  If 
the  cars  were  left  by  the  Boston  &  Maine 
Railroad  on  its  siding  in  an  unsafe  condition 
with  reference  to  starting  down  the  grade, 
the  fault  was  with  it.  So  long  as  the  cars 
remained  at  that  point  without  any  dis- 
turbance of  the  status  in  which  they  were 
left  there  by  the  Boston  &,  Maine  Railroad, 
Wellington  was,  of  course,  not  at  fault.  It 
is  claimed  that,  in  connection  with  the  in- 
jury to  the  deceased,  Wellington's  employees 
ran  one  or  more  cars  down  the  grade,  and 
left  the  remaining  cars  with  their  brakes 
set,  without  any  blocking  of  the  wheels, 
and  that,  thereupon,  the  boys  playing  about 
the  cars,  and  who  were  accustomed  to  play 
about  them,  in  some  way  started  them,  and 
caused  them  to  run  down  the  grade  and  kill 
Pelletier.  Pelletier  was  in  the  employ  of 
Wellington,  and  at  the  time  was  working 
between  the  rails  of  Wellington's  spur  track, 
excavating  a  trench.  He  appears  to  have 
had  no  connection  with  the  handling  of  the 
cars,  at  least  none  at  the  essential  time  in- 


volved here.  There  was  no  evidence  that 
he  was  looking  at  the  cars,  or  otherwise 
watching  for  a  possibility  of  their  running 
down  the  grade.  The  verdict  was  for  the 
plaintiff,  and  thereupon  Wellington  brought 
this  writ  of  error. 

There  were  a  number  of  minor  exceptions 
taken  at  the  trial,  only  one  of  which  has 
been  urged  upon  our  attention.  This  suit 
being  for  the  negligence  of  defendant  s  su- 
perintendent, or  rather  of  one  who  was 
temporarily  acting  as  superintendent,  the 
statute  requires  a  notice;  and  it  is  now 
urged  on  us  that  the  notice  was  not  sufli- 
cient  under  the  law.  The  objection  to  the 
admission  of  this  notice  was  only  general, 
which  is  insufficient  to  base  an  exception 
on  under  the  circumstances  of  the  case,  be- 
cause non  constat f  if  the  objection  had  been 
specific,  it  might  not  have  been  met  by  the' 
plaintiff  on  the  spot.  Under  the  Federal 
practice,  whoever  relies  on  a  general  excep- 
tion must  point  out  that  the  defects  in  the 
evidence  admitted  could  not  have  been  cured 
by  the  party  offering  it,  if  his  attention  had 
been  called  to  those  relied  on. 

Passing  by  these  propositions,  the  alleged 
errors  are  based  very  largely,  if  not  entirely, 
on  questions  of  fact  which  we  will  deal  with 
quite  summarily,  because  no  prejudice  can 
come  in  any  future  case  from  thus  dealing 
with  them. 

It  appears  in  the  record  that,  when  the 
cars  were  left  by  the  Boston  &  Maine  Rail- 
road, they  were  chained  to  the  track.  There 
is  no  claim  that,  when  any  of  the  cars  were 
taken  away  as  we  have  described,  We  11  in g^- 
ton's  employees  replaced  the  chain  with  ref- 
erence to  the  cars  remaining.     We  pass  by 


road  company  was  liable  for  injuries  to  a 
passenger  upon  one  of  its  trains,  caused 
by  a  collision  resulting  from  the  movements 
of  certain  cars  which  had  been  negligently 
left  standing  upon  a  siding  inclined  toward 
the  main  tracks,  in  such  a  situation  that 
a  wrongdoer  could  readily  throw  them  upon 
the  main  track. 

So,  also,  in  Southern  P.  Co.  v.  Laflfertv, 
6  C.  C.  A.  474,  16  U.  S.  App.  193,  57  Fed. 
536,  it  was  lield  that  the  leaving  of  live  en- 
gines on  a  side  track  connected  with  the 
main  track  by  switches,  upon  a  dark  night, 
without  any  watchmen  to  look  after  them, 
was  negligence;  and  the  risk  of  injury  from 
a  collision  due  to  the  engine's  being  started 
from  some  unknown  cause,  and  running 
onto  the  main  track,  was  not  one  assumed 
by  the  plaintiff,  who  was  a  brakeman  on  the 
train  with  which  the  engines  collided. 

And  in  Cahill  v.  E.  B.  &  A.  L.  Stone  &  Co. 
153  Cal.  571,  19  L.R.A.(N.S.)  1094,  96  Pac. 
84,  it  was  held  that  one  who,  in  construct- 
ing a  railroad  in  a  public  street,  rightfully 
leaves  a  loaded  push  car  standing  unfast- 
ened and  unattended  upon  a  track,  may  be 
liable  for  injury  therebv  caused  to  a  child 
26  L.R.A.(N.S.) 


not  guilty  of  contributory  negligence,  who 
had  been  permitted  to  play  upon  it,  where 
the  car  is  on  a  grade  down  which,  if  it 
starts,  it  cannot  be  readily  stopped,  and  the 
injury  is  caused  by  the  child's  being  caught 
and  crushed  while  attempting  to  stop  the 
car  after  it  has  been  set  in  motion  down  tlie 
grade.  The  court  said  that  a  loaded  push 
car  standing  upon  rails,  upon  which  it  may 
be  easilv  moved  bv  children,  and  of  siif- 
ficient  weight  to  crush  a  person  over  whos<» 
body  it  might  pass,  as  a  dangerous  thing  for 
children  to  be  allowed  to  play  with. 

Upon  the  general  subject,  attractive  nui- 
sance, see  exhaustive  note  to  Cahill  v.  E.  B. 
&  A.  L.  Stone  &  Co.  19  L.R.A.(X.S.)    1004. 

As  to  leaving  a  switch  unlocked  as  proxi- 
mate cause  of  derailment  of  train  resulting; 
from  the  throwing  of  the  switch  bv  a  stran- 
ger,  see  note  to  Edgar  v.  Rio  Grande  West- 
ern R.  Co.  .11  L.R.A.(N.S.)  738. 

Upon  the  question.  May  the  intervening 
act  of  a  child  break  the  causal  connection 
between  the  defendant's  negligence  and  the 
injurv,  see  note  to  United  States  Natural 
Gas  Co.  V.  Hicks,  23  L.R.A.(N.S.)   249. 
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tbia  because,  under  tbe  circumstances,  it  is 
clear  that  the  jury  could  not  have  been 
properly  instructed  to  the  effect  that  a  mere 
omission  to  replace  the  ties  was  not  a  neg- 
ligent act,  as  the  appellant  claims  they 
sbould  have  been.  This  is  one  of  the  class 
of  facts  within  the  province  of  the  jury, 
supported  in  this  case  by  the  almost  uni- 
versal custom  to  protect  railroad  cars  left 
near  the  head  of  a  grade,  as  these  cars  were, 
by  something  more  than  merely  setting  up 
the  brakes. 

It  is  claimed  that  there  was  no  evidence 
that  the  tie  was  not  replaced;  but  on  thi<» 
point  the  record  stands  as  follows:  Three 
men  went. up  to  bring  down  the  cars.  One 
of  them  came  down  with  the  last  car,  leav- 
ing the  two  to  secure  those  that  remained. 
One  of  these  men  testified  that  he  did  not 
put  the  tie  back,  and  he  added  that  he  had 
no  business  to  put  it  back.  No  one  told 
him  to  do  so.  The  other  one,  who  was 
called  by  the  defendant,  testified  generally, 
with  reference  to  all  the  cars,  that  the  tie 
was  put  back.  He  testified  that  he  and  the 
first  witness,  to  whom  we  have  referred, 
went  to  the  last  car  which  went  down  the 
grade,  and  that  one  of  them  handled  the 
tie;  but  he  admitted  he  did  not  know  wheth- 
er lie  did  it  himself,  or  the  other  person  we 
have  named.  Under  the  circumstances;  we 
are  not  only  of  the  opinion  that  we  would 
not  be  justified  in  reversing  the  finding  of 
the  jury  on  that  point,  but  that,  on  the 
other  hand,  its  conclusion  was  correct. 

It  is  maintained  that  the  deceased  was 
not  in  the  exercise  of  due  care,  and  there 
is  some  discussion  with  reference  to  the 
question  of  the  burden  of  proof  under  the 
Massachusetts  statute  on  which  this  suit  is 
based.  The  ground  of  this  objection  is  that 
the  deceased  was  an  able-bodied,  exper- 
ienced workman,  in  full  possession  of  his 
faculties,  familiar  with  his  surroundings, 
and  knew  that  the  cars  were  stored  on 
the  side  track  above  described,  that  his 
view  was  not  obstructed,  and  that  he 
could  easily  see  in  each  direction.  But 
this  is  not  the  case  of  either  a  main  track 
or  a  siding  on  which  trains  were  regularly 
or  frequently  run,  or  even  run  at  all,  so  far 
as  the  record  shows.  It  shows  only  t}ie 
circumstances  which  we  have  stated,  circum- 
stances to  which  the  duty  of  listening"  and 
looking,  so  frequently  concerned  in  accidents 
resulting  from  the  movement  of  railroad 
trains  proper,  has  never  been  applied.  This 
duty  relates  to  circumstances  where  persons 
may  be  in  known  danger,  although  every 
other  person  does  his  full  part  according  to 
law  or  custom.  It  does  not  necessarily 
apply  to  the  ordinary  conditions  of  work 
where  no  danger  is  customarily  expected, 
provided  others'  than  the  one  injured  have 
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used  due  care.  In  otlier  words,  there  is  no 
rule  which  requires  a  universal  duty  of 
looking  and  listening  under  the  ordinary 
circumstances  of  performing  labor,  and  thus 
at  all  times  encumbering  and  delaying  its 
performance.  This  case  is  rather  of  the 
class  where  the  person  held  in  fault  is  re- 
quired to  secure  the  person  injured  a  safe 
place  for  working,  as  a  consignee  unloading 
a  car.  Wright  v.  London  &  N.  W.  R.  Co. 
L.  R.  10  Q.  B.  298,  affirmed  in  (1876)  L.  R. 
1  Q.  B.  Div.  252;  Mullins  v.  New  York,  N. 
H.  A  H.  R.  Co.  201  Mass.  38,  87  N.  E.  476. 

It  is  claimed  that  the  interposition  of  the 
boys  in  this  case  was  the  interposition  of  a 
new  efficient  cause,  which,  if  interposed,  the 
law  says  eliminates  the  original  cause.  On 
the  other  hand,  it  has  been  thoroughly 
understood,  since  the  leading  case  of  Scott 
V.  Shepherd,  2  W.  Bl.  892,  well  known  as 
the  "squib  case,"  that  the  interposition  even 
of  human  beings  acting  under  circumstances 
which  deprive  them  of  periods  for  reflection, 
or  known  to  be  of  classes  which  are  ordi- 
narily governed  by  unreasoning  impulses, 
does  not  come  within  the  class  of  respon- 
sible interventions  referred  to.  This  is  il- 
lustrated in  one  direction  by  the  squib  case, 
and  in  the  other  direction  by  the  well- 
known  cases  where  young  children,  either 
through  carelessness  or  inattention,  have 
been  intrusted  with  dangerous  weapons. 
The  general  principle  is  sufiiciently  discussed 
in  Pollock's  Law  of  Torts,  8th  Eng.  ed.  45 
et  seq.  The  rule  on  which  the  plaintiff 
relies  in  this  respect  was  authoritatively 
stated  and  applied  by  the  court  of  appeal 
in  1896,  in  Engelhart  v.  Farrant  [1897]  1 
Q.  B.  240.  Oddly  enough,  in  McDowall  v. 
Great  Western  R.  Co.  ^(in  the  court  of  ap- 
peal in  1903)  [1903]  2  K.  B.  331,  the  circiun- 
stances  with  reference  to  cars  and  boys  were 
strictly  like  those  at  bar,  and  the  case  was 
distinguished  solely  on  the  point  that  the 
jury  expressly  found  that  the  defendant 
was  not  at  fault.  Therefore,  of  course, 
there  was  no  operative  negligence  which 
could  be  either  an  immediate  or  a  remote 
cause  of  the  accident. 

After  all,  the  only  close  point  in  the  case 
is  on  the  question  of  superintendence.  The 
intestate  and  the  man  through  whose  neg- 
ligence the  tie  was  not  replaced  were  coem- 
ployees.  The  usual  superintendent  was  ab- 
sent. Of  course,  evidence  of  a  much  less 
striking  character  may  be  required  to  prove 
the  characteristics  of  one  exercising  super- 
intendence temporarily,  under  the  Massa- 
chusetts statutes,  than  those  of  the  usual 
superintendent.  We  went  into  the  law  re- 
garding this  question  of  superintendence 
sufficiently  in  Canney  v.  Walkeine,  58  L.R.A. 
33,  51  C.  C.  A.  53,  113  Fed.  66,  decided  Juno 
14,  1901,  and  in  Munroe  v.  Ley,  84  C  C  A. 
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278,  156  Fed.  468,  decided  October  22,  1907. 
We  need  in  this  case  to  add  nothing  to  wliat 
is  there  stated  by  us.  It  is  not  at  all  im- 
probable that,  if  we  had  been  the  jury,  in- 
stead of  the  appellate  court,  we  might  have 
found  on  the  facts  otherwise  than  wa^ 
found.  Nevertheless,  the  charge  of  the  pre- 
siding judge  waa  very  full  and  clear,  and 
called  the  attention  of  the  jury  carefully 
and  correctly  to  all  phases  of  the  facts, 
which  were  multifarious;  and,  taken  alto- 
gether, the  condition  is  such  that  we  cannot 
lawfully  interfere  with  the  result. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed, with  interest,  and  the  defendant  in 
error  recovers  her  costs  of  appeal. 


NORTH  DAKOTA  SUPRIDME  COURT. 

RE   ESTATE   OF  JOHN   SACRISON,   De- 
ceased. 


HALVOR  J.  HAGEN,  Exr.,  etc.,  of  John 
Sacrison,   Deceased,   Respt., 

V. 

SEVERN  SACRISON,  Appt 

(—  N.  D.  — ,  123  N.  W.  518.) 

Conversion  —  will  —  perpetuities  » 
power  of  alienation  —  suspension  *- 
trust  —  nonaction  of  trustee  —  discre- 
tion to  delay  sale  —  effect. 

1.  By  his  will,  the  testator,  after  provid- 
ing a  competency  for  his  son  and  sole  heir 
at  law,  directed  that  the  remainder  of  his 
estate  (specifically  describing  same)  shall 
be  devoted  to  a  worthy  perpetual  charity  by 

Headnotes  by  FiSK,  J. 


the  establishment  in  his  native  country,  the 
Kingdom  of  Sweden,  of  a  children's  home 
•for  the  reception,  care,  nurture,  succor, 
and  support  of  the  destitute  children,"  and 
directing  that  such  home,  when  established, 
shall  be  under  the  charge  and  custody  of  the 
proper  ofiicers  in  Torrskog  socken  having 
the  proper  supervision  of  the  poor.  To  such 
end  he  directed  his  executor  to  sell  the  real 
property  described  "at  such  time  or  times 
after  my  death  as  in  his  best  judgment  will 
bring  the  most  money  into  his  hands,  but, 
in  any  event,  not  later  than  five  years  after 
my  death,  unless  such  period  be  extended 
by  order  of  the  county  court."  Then  follow 
certain  recommendations  to  his  executor 
that  )ie  arrange  with  proper  authorities  of 
Torrskog  socken  for  the  contribution  by  such 
socken  of  a  sum  of  money  equal  to  one  half 
the  cost  of  establishing  and  maintaining 
such  home,  if  possible,  and  that  the  serv- 
ices of  such  autliorities  and  ofiicers  in  and 
about  the  control  and  management  of  the 
liome  shall  forever  be  free  of  charge  as  far 
as  the  fund-  therein  created  is  concerned. 
Then  follows  the  following: 

"I  desire  that,  in  case  any  of  the  matters 
of  detail  herein  set  forth  cannot,  either  by 
reason  of  lack  of  legal  authority  or  because 
of  conflict  with  any  law  or  for  any  cause, 
be  carried  out  as  herein  expressed,  it  shall 
be  understood  that  rav  directions  herein 
are  merely  recommendations,  and  that  the 
same  shall  not  stand  in  the  wav  of  the  ac- 
complishment  of  the  main  object  of  this 
bequest,  to  wit,  the  amelioration  of  the  con- 
dition of  the  poor  children  in  Taskog  Sogn 
aforesaid. 

"Inasmuch  as  it  is  impossible  for  me  to, 
even  generally,  direct  the  carrying  out  of  the 
intent  of  this  bequest,  it  is  necessary  that 
a  great  latitude  oe  left  to  my  executor  in 
the  accomplishment  of  my  main  object;  and 
having  full  confidence  in  him,  both  as  to  his 
ability    and    integrity,    I    willingly    leave 


\ote.  —  Allowing  period  for  conversion 
of  property  as  violation  of  rtile 
againyt  perpetuities  or  auRpension  of 
power  of  alienation. 

Upon  the  question,  allowing  specified  pe- 
riod for  election  to  take  under  devise  or  be- 
quest as  a  violation  of  the  rule  against  per- 
petuities or  suspension  of  the  power  of 
alienation,  see  note  to  Re  Rong,  post,  826. 

As  to  limitation  of  estate  upon  probate  of 
will  as  a  violation  of  the  rule  against  per- 
petuities, see  note  to  Johnson  v  Preston,  10 
L.R.A.(N.S.)    564. 

The  cases  generally  hold  that  the  rule 
against  perpetuities  is  not  violated  by  the 
power  given  to  a  trustee  to  use  his  discre- 
tion as  to  the  time  witliin  which  he  may 
make  a  sale  of  the  real  estate. 

Tims,  in  Hart  v.  Seymour,  147  111.  598, 
35  N.  E.  246,  where  tlie  time  of  sale  of 
land  was  left  whollv  in  the  discretion  of 
trustees,  the  court  said :  "Where  there  are 
persons  in  being  at  the  creation  of  an  es- 
tate, capable  of  conveying  an  immediate  and  j 
absolute  estate  in  fee  in  possession,  there  is 
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no  suspension  of  the  power  of  alienation, 
and  no  question  as  to  perpetuities  can 
arise." 

So,  in  Hope  v.  Brewer,  136  N.  Y.  126,  18 
L.R.A.  468,  32  N.  E.  668,  it  was  held  that 
an  unlawful  perpetuity  is  not  created  by  a 
provision  that  executors  shall  sell  all  the 
real  estate  as  soon  as  may  be  conveniently 
done  after  the  testator's  death.  The  court 
said:  "It  was  within  the  legal  power  of 
the  executors  to  convert  the  whole  estate 
into  money  the  day  after  their  appointment 
and  qualification,  and  to  pay  over  the  re- 
siduary fund  to  the  foreign  trustees,  and 
this  fact  would  seem  to  constitute  a  suf- 
ficient answer  to  the  contention  that  the 
absolute  ownership  was  suspended  by  rea- 
son of  any  power  or  duty  conferred  upon  the 
executors." 

And  where  the  executor  can  sell  and  con- 
vey the  land  at  any  time,  the  power  of  sale 
is  not  suspended  by  any  discretion,  as  to 
the  time  of  such  sale,  which  may  be  given. 
•Fitz  Gerald  v.  Big  Rapids,  123  Mich.  281, 
82  N.  W.  56. 

So,  a  devise  of  real  estate  to  executors  in 
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every  matter  of  judgment  and  discretion  en- 
tirely to  him,  and,  in  all  matters  pertain- 
ing to  this  bequest,  I  grant  to  him  the 
fullest  powers  conformable  to  law,  the  same 
as  if  such  matter  were  specifically  men- 
tioned and  he  thereunto  especially  empow- 
ered." 

Held:  (1)  That  the  direction  to  sell  the 
real  property  described  operated  to  convert 
tho  same  into  personalty.  (2)  That  the 
mere  creation  of  the  trust  therein  mentioned  ' 
does  not,  ipso  facto,  suspend  the  power  of 
Alienation.  That  such  power  of  alienation 
is  only  suspended  by  such  a  trust,  where 
a  trust  term  is  created,  either  expressly  or 
by  implication,  during  the  existence  "of 
which  a  sale  by  the  trustee  would  be  in 
contravention  of  the  trust.  Where  the  trus- 
tee is  empowered  to  sell  the  land,  without 
restriction  as  to  time,  the  power  of  aliena- 
tion is  not  suspended,  although  trie  alieim- 
tion  in  fact  may  be  postponed  by  the  non- 
action of  the  trustee,  or  in  consrquence  of  a 
discretion  reposed  in  him  by  the  creator  of 
the   trust. 

The  statute  of  perpetuities  is  pointed  on- 
ly to  the  suspension  of  the  power  of  aliena- 
tion, and  not  at  all  to  the  time  of  its  actual 
exercise. 

The  statute  against  perpetuities  is  not 
violated  by  directions  in  the  will  which  may 
involve  some  delay  in  the  actual  conver- 
sion- of  the  property,  arising  from  any 
cause;  nor  does  the  fact  that  the  trustee 
is  vested  with  a  discretion  to  delay  the 
sale  of  the  real  estate,  not  exceeding  a  cer- 
tain period  mentioned,  involve  an  unlawful 
suspension  of  the  power  of  alienation. 

Charitable  trust  —  constrnction. 

2.  Charitable  trusts,  which  is  the  charac- 
ter of  the  trust  in  the  case  at  bar,  are  high- 
ly favored,  and  a  liberal  construction  will 
be  adopted  in  order  to  render  them  effectual. 


Same  —  conditions  precedent  —  recom- 
mendations. 

3.  The  provisions  of  the  bequest  directing 
the  executor  to  make  certain  arrangements, 
if  possible,  with  the  authorities  in  Torrskog 
socken  regarding  the  establishment  and 
maintenance  of  such  home,  are  construed  as 
mere  recommendations  of  the  testator,  and 
not  as  conditions  precedent  to  the  carrying 
out  of  such  bequest. 

Same  —  deflnlteness  —  power  of  testator 
—  discretion  of  trustee. 

4.  The  provisions  of  the  will  relating  to 
such  charitable  bequests  are  not  too  vague, 
indefinite,  and  uncertain  to  be  legally  en- 
forceable. The  owner  of  property  may  do 
as  he  pleases  with  it,  provided  the  dis- 
position be  not  to  unlawful  purposes,  and 
what  he  may  do  himself  he  may  do  by  agent 
while  living,  or  by  his  executor  after  death. 
It  is,  accordingly,  held  that  the  testator 
had  a  legal  right  to  vest  in  his  executor  the 
widest  possible  latitude  for  the  exercise  ol 
his  judgment  in  carrying  out  such  bequest. 
The  provisions  of  the  will,  which  it  is  con- 
tended render  the  same  indefinite  and  uncer- 
tain, are,  as  above  stated,  merely  recom- 
mendations, and  not  conditions  precedent. 
Furthermore,  the  record  discloses  that  the 
municipality  known  as  "Torrskog  socken" 
is  ready  and  willing  to  accept  and  carry  out 
the  terms  of  the  trust,  and,  in  any  event, 
these  are  questions  which  do  not  affect  tho 
validity  of  the  bequest. 

Same  —  trustee  —  designation  of  —  cer- 
tainty. 

5.  The  fact  that  the  will  fails  to  express- 
ly designate  a  trustee  by  name  to  hold  such 
fund  and  to  administer  the  trust  does  not 
operate  to  defeat  the  trust,  when,  by  the 
language  of  the  will,  aided  by  extrinsic  evi- 
dence for  the  purpose  of  identification,  it 
can  be  determined  whom  the  testator  intend- 


trust  to  sell  as  soon  as  in  their  judgment 
the  same  can  be  sold  for  a  reasonable  price 
does  not  suspend  the  power  of  alienation. 
Atwater  v.  Russell,  49  Minn.  22,  51  N.  W. 
624. 

Attention  is  also  called  to  the  several 
cases  cited  and  set  forth  in  Re  Sacrison. 

The  leading  New  York  case  of  Robert  v. 
Coming,  89  N.  Y.  226,  which  is  sufficiently 
set  out  in  Re  Sacrison,  is  cited  with  ap- 
proval and  followed  in  Deegan  v.  Wade,  144 
N.  Y.  573,  39  N.  E.  002;  Chanler  v.  J^evf 
York  Elev.  R.  Co.  34  App.  Div.  305,  54  N. 
y.  Supp.  341,  and  Keyser  v.  Mead,  53  Misc. 
114,  103  N,  Y.  Supp.  1091. 

The  same  general  rule  is  followed,  or  at 
least  recognized,  in  a  number  of  other  cases. 
Cresson  v.  Ferree,  70  Pa.  440;  Myer's  Es- 
tate, 11  Pa.  Co.  Ct.  194. 

A  few  other  cases  may  be  cited  which  pre- 
Bcnt  somewhat  the  same  question. 

Thus,  a  direction  to  trustees  to  invest  for 
a  term  of  ten  years  "or  more,  at  the  discre- 
tion of  my  said  executors"  was  held  in 
Duggan  V.  Slocum,  83  Fed.  244,  not  to  vio- 
late the  rule  against  perpetuities,  as  the 
trustees  might  apply  the  fund  to  the  dcsig- 
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nated  use  at  any  time  after  the  ten  years, 
and,  if  they  refused  to  do  so  after  a  reason- 
able time,  could  be  compelled  to  so  apply  it. 

And  a  direction  to  trustees  to  pay  and 
transfer  a  fund  at  the  expiration  of  three 
years  after  the  death  of  the  testator's  wid- 
ow, or  at  such  time  earlier  or  later,  as  they 
might  find  it  expedient  and  practical  for  the 
settlement  and  distribution  of  the  estate, 
was  held  in  Brandenburg  v.  Thorndike,  139 
Mass.  102,  28  N.  E.  575,  not  to  be  void  for 
remoteness. 

So,  a  direction  by  the  testator  that  his 
trustee,  "after  the  death"  of  certain  life 
beneficiaries,  should  apply  for  the  appoint- 
ment of  certain  other  trustees  who,  in  con- 
junction with  himself,  should  receive  all  the 
residue  of  the  estate,  was  held  in  Wentworth 
v.  Fernald,  92  Me.  282,  46  Atl.  550,  not  to 
violate  the  rule  against  perpetuities. 

In  Holmes  v.  Walter,  118  Wis.  409,  62 
L.R.A.  980,  95  N.  W.  380,  it  was  held  that 
the  law  prohibiting  the  suspension  of  the 
absolute  power  of  alienation  does  not  apply 
to  realty  where  the  trustee  has  absolute 
power  to  sell  the  same. 
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ed.  The  fundamental  maxim  applies  that, 
**That  is  certain,  which  is  capable  of  being 
made  certain." 

Held,  construing  the  will  in  the  light  of 
the  foregoing  rule,  that  the  testator  mani- 
festly intended  to  designate  as  trustees  of 
his  fund  such  officers  and  their  successors  in 
office  as  have,  under  the  laws  of  Sweden, 
supervision  of  the  poor  in  Torrskog  socken. 
Whether  such  designation  operates  in  law 
as  a  designation  of  the  municipality  of 
Torrskog  socken  as  such  trustee,  not  de- 
termined. 

Same  —  in  foreign  country  —  refusal  to 

act  —  presumptions. 

6.  Where  a  charitable  bequest  is  made  to 
trustees  in  a  foreign  country,  the  court 
will  not  assume  that,  should  such  trustees 
refuse  to  act,  a  foreign  court  will  permit 
the  trust  to  fail,  and  will  assume  that  it 
will  appoint  a  trustee.  The  general  rule  is 
that  a  trust  shall  never  fail  for  the  want  of 
a  trustee. 

Same— title  before  conversion. 

7.  Until  the  real  property  is  actually  con- 
verted into  money  by  the  exercise  of  the 
power  in  trust  conferred  upon  the  executor, 
the  legal  title  thereto  rests  in  the  executor 
as  trustee  by  necessary  implication,  or  in 
the  heir  at  law  for  want  of  the  designation 
of  a  trustee  in  the  will.  If  in  the  latter,  it 
is  not  by  virtue  of  the  will,  but  by  operation 
of  law  on  account  of  the  failure  of  the 
testator  to  designate  such  trustee  in  his 
will. 

Same  —  execution   —  participation   of 
heir  —  necessity  for. 

8.  Such  will  confers  upon  the  executor  a 
power  in  trust  to  sell  and  convert  such  real 
property  into  money,  and  such  power  may 
be  executed  without  any  act  on  the  part  of 
the  heir,  even  though  he  be  held,  by  opera- 
tion of  law,  to  be  the  trustee  of  the  legal 
title  to  these  lands. 

Same  -^  beneficiaries  —  certainty  as  to 
—  designation  by  trustee. 

9.  Construing  the  language  of  the  will, 
held,  that  such  will  is  not  void  for  uncer- 
tainty as  to  the  beneficiaries.  The  intention 
of  the  testator  apparently  was  to  restrict 
such  charity  to  the  poor  and  destitute  chil- 
dren in  Torrskog  socken,  and  the  class  of 
persons  intended  as  the  objects  of  his  boun- 
ty is  sufficiently  designated.  The  general 
class  designated  may  or  may  not  include  the 
pauper  poor.  This  was  a  matter  which  he 
had  a  legal  right  to  and  did  impliedly  dele- 
gate to  the  trustees  of  the  fund  to  be  ad- 
ministered; such  trustees  being  impliedly 
clothed  with  the  incidental  power  to  select 
the  individuals,  within  the  general  class, 
who  are  to  partake  of  his  bounty. 

(November  10,  1909.) 

APPEAL  by  defendant  fr^m  a  judement 
of  the  District  Court  foi  Richland  Coun- 
ty affirming  a  judgment  of  the  county  court 
t  admitting  to  probate  the  will  of  John  Sacri- 
son,  deceased.     Affirmed. 
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Statement  by  Fisk,  J.: 

Action  by  Halvor  J.  Hagen  against  Severin 
Sacrison  involving  the  construction  of  item 
7  of  the  last  will  and  testament  of  one  John 
Sacrison,  deceased.  By  this  appeal  the  con- 
clusions of  law  of  the  district  court  are 
alone  challenged,  there  being  no  dispute  as 
to  the  facts.  The  findings  of  fact  of  that 
court,  so  far  as  here  material,  together  with 
its  conclusions  of  law,  are  as  follows: 

"(1)  That  John  Sacrison  died  on  or  about 
the  25th  day  of  November,  1905,  in  Richland 
county,  North  Dakota,  and  was,  at  the  time 
of* his  death,  a  resident  of  said  Richland 
county.  That  he  left  a  last  will  and  testa- 
ment, which  was,  with  the  petition  men- 
tioned in  findings  of  fact  No.  2,  presented  to 
and  filed  in  the  county  court  of  Richland 
county  and  is  a  record  therein.  That  at  the 
time  of  his  death  said  testator  owned  estate, 
both  real  and  personal,  within  the  state  of 
North  Dakota  and  in  the  said  county  of 
Richland.  That  in  said  will  the  petitioner, 
Halvor  J.  Hagen,  was  named  as  sole  ex- 
ecutor. That  said  testator  left  no  wife  and 
only  one  child,  to  wit,  the  respondent, 
Severin  Sacrison,  his  son. 

"(2)  On  December  1,  1905,  the  petitioner, 
Halvor  J.  Hagen,  duly  presented  and  filed  in 
the  county  court  of  Richland  county  a  peti- 
tion for  the  probate  of  the  will  of  said  John 
Sacrison,  deceased,  which  will  (omitting  the 
first  four  items  thereof,  which  provide  for 
the  payment  of  his  debts  and  funeral  ex- 
penses and  a  liberal  allowance  to  his  only 
son  and  sole  heir,  Severin  Sacrison),  is  as 
follows: 

"  *Item  5.  I  nominate  and  appoint  my 
friend  and  business  adviser  of  many  years* 
standing,  Halvor  J.  Hagen,  .  .  .  sole 
executor  of  this  will,  granting  unto  him  full 
power  to  do  any  and  all  lawful  acts  herein 
enjoined  upon  or  recommended  to  him,  and 
especially  to  make  any  and  all  conveyances 
of  lands  or  transfers  of  property  which 
may  be  necessary  or  advisable  to  enable 
him  to  fully  and  effectually  carry  out  the 
intent  of  this  will,  and  particularly  the 
provisions  which  are  to  follow.  That  there 
may  be  no  misunderstanding  or  misinterpre- 
tation of  the  provisions  which  follow  and 
of  the  confidence  reposed  by  me  in  my  said 
executor,  I  desire  to  state  that  my  said  ex- 
ecutor has,  for  many  years,  been  and  now 
is,  my  chosen  business  adviser  and  manager, 
who  has  had  a  very  large  share  in  the  care 
and  management  of  my  property  and  inter- 
ests and  to  whose  business  judgment  I  am 
greatly  indebted;  and  as  I  have  confided  in 
him  fully  during  my  lifetime  and  have  found 
mv  confidence  well  founded  and  merited  1 
have  no  hesitation  whatever  about  repoainj^ 
like  confidence  in  his  integrity  and  ability 
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with    reference    to    ray    property   after    my 
death.     .     .     . 

"  *Item  6.  Having  provided  my  son  and  on- 
ly heir  ja  competency  herein;  having  all  my 
life  lon^  lived  frugally  and  labored  hard  in 
the  acquirement  of  my  property,  and  feeling 
certain  that  the  mantle  of  true  charity  cov- 
ereth  a  multitude  of  shortcomings,  it  is  my 
will  and  earnest  desire  that  the  remainder 
of  my  estate  hereinafter  specifically  de- 
scribed shall  be  devoted  to  a  worthy  charity 
as  hereinafter  specified.  To  that  end,  there- 
fore, I  will  and  direct  that  all  my  remain- 
ing lands  [describing  the  same]  shall  be, 
by  my  executor,  sold  at  such  lime  or  times 
after  my  death  as  in  his  best  judgment  will 
bring  the  most  money  into  his  hands,  but 
in  any  event  not  later  than  five  years  after 
my  death,  unless  such  period  be  extended 
by  order  of  the  county  court  of  said  Rich- 
land county,  and  the  fund  arising  from  such 
sale  of  such  lands,  together  with  its  earn- 
ings, if  any,  during  said  time,  shall  by  my 
said  executor  be  devoted  to  charity  as  near- 
ly as  may  be  in  the  following  manner,  to 
wit:  I  desire  that  there  shall  be  founded, 
-established,  and  maintained  in  my  native 
county  or  district,  known  as  Taskog  Sogn 
Darsland,  in  the  Kingdom  of  Sweden,  a  chil- 
dren's home  for  the  reception,  care,  nurture, 
succor,  and  support  of  the  destitute  children 
of  that  vicinity,  and  that  such  children's 
home,  when  so  established,  shall  be  under 
the  charge  and  custody  of  the  proper  officers 
of  such  district  of  Sogn  Iiaving  the  proper 
supervision  of  the  poor,  but  whose  oiSclal 
designation  is  not  known  to  me  at  this  time, 
the  selection  of  such  officers  being  left  to 
my  executor  to  be  selected  and  designated 
in  accordance  with  the  laws  of  the  Kingdom 
of  Sweden.  That  this  object  may  be  accom- 
plished I  will  and  direct  that  my  said  ex- 
ecutor shall  use  such  part  or  portion  of  the 
funds  arising  as  aforesaid  as  he  may  deem 
reasonably  necessary  for  the  establishment 
of  such  children's  home,  and  that  the  re- 
mainder of  such  fund  shall  be  by  him  turned 
over  to  the  proper  officers  aforesaid  to  be  by 
them  safely  invested  in  accordance  with  the 
law^s  of  the  Kingdom  of  Sweden,  the  inter- 
est and  income  therefrom  to  be  used  by 
such  officers  for  the  support  and  mainte- 
nance of  such  children's  home.  It  is  my 
desire  that*  my  executor  arrange  with  the 
proper  authorities  of  said  Taskog  Sogn  that, 
in  the  establishment  of  said  children's  home, 
said  Taskog  Sogn  shall  contribute  a  sum  of 
money  equal  to  one  half  the  necessary  cost 
of  such  establishment;  that  my  said  execu- 
tor contribute  from  said  fund  the  other  half 
of  such  cost,  and  that,  if  possible,  my  said 
executor  arrange  with  such  authorities  that 
for  the  maintenance  of  such  children's  home 
they  will  provide  a  permanent  fund  or  in- 
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come  sufficient  to  properly  maintain  the 
same  with  the  income  from  the  balance  of 
the  fund  hereby  created  and  to  be  devoted 
to  such  purpose.  It  is  also  my  desire  that 
my  said  executor  so  arrange  with  such  au- 
thorities and  officers  that  their  services  in 
and  about  the  control  and  management  of 
such  children's  home  shall  forever  be  free 
of  charge  as  far  as  the  fund  hereby  created 
may  be  concerned.  I  desire  that,  in  case 
any  of  the  matters  of  detail  herein  set  forth 
cannot,  either  by  reason  of  lack  of  legal 
authority  or  because  of  conflict  with  any 
law,  or  for  any  cause,  be  carried  out  as 
herein  expressed,  it  shall  be  understood  that 
ray  directions  herein  are  merely  recommen- 
dations, and  that  the  same  shall  not  stand 
in  the  way  of  the  accomplishment  of  the 
main  object  of  this  bequest,  to  wit,  the 
amelioration  of  the  condition  of  the  poor 
children  .in  Taskog  Sogn  aforesaid.  Inas- 
much as  it  is  impossible  for  me  to  even 
generally  direct  the  carrying  out  of  the  in- 
tent of  this  bequest,  it  is  necessary  that  a 
great  latitude  be  left  to  my  executor  in  the 
accomplishments  of  my  main  object;  and 
having  full  confidence  in  him,  both  as  to  his 
ability  and  integrity,  I  willingly  leave  every 
matter  of  judgment  and  discretion  entirely 
to  him,  and  in  all  matters  pertaining  to 
this  bequest  I  grant  to  him  the  fullest  pow- 
ers conformable  to  law  the  same  as  if  such 
matter  were  specifically  mentioned  and  he 
thereunder  especially  empowered. 

"  'Item  7.  In  case  of  the  failure  of  the 
bequest  herein  made  to  my  son  Severin,  by 
*  «'eason  of  his  death,  without  issue,  prior  to 
my  death,  then  the  property  devised  to 
him,  both  real  and  personal,  shall  be  also 
included  in  the  bequest  made  in  item  6  here- 
in and  be  administered  according  to  such 
bequest. 

"  'Dated  this  9th  day  of  October,  1905, 

John  Sacrison.' 

"(Duly  attested.) 

"After  due  notice  according  to  law,  and 
upon  a  hearing  duly  held  in  said  county 
court  on  January  9,  1906,  ...  an  or- 
der "^nd  decree  of  the  county  court  was  duly 
made  and  entered,  establishing  said  will  as 
the  last  will  and  testament  of  said  John 
Sacrison,  admitting  the  same  to  probate, 
and  appointing  the  petitioner,  Halvor  J. 
Hagen,  sole  executor  of  said  will.  That 
thereupon  letters  testamentary  were  duly 
issued  out  of  said  county  court  to  the  said 
Halvor  J.  Hagen  as  executor  of  said  will, 
and  the  said  executor  thereupon  qualified 
and  entered  upon  the  discharge  of  his  duties 
as  such  executor,  and  has  not  been  suspend- 
ed or  removed,  but  is  in  full  execution  of 
his  said  trust. 

"(3)  That  within  the  statutory  period 
after  the  entry  of  said  decree,     •    •     •    the 
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respondent,  Severin  Sacrison,  appealed  to 
this  court  from  the  whole  of  said  decree. 
That  thereafter  said  appeal  from  said  de- 
cree was  dismissed  by  this  court  upon  the 
stipulation  of  the  parties  thereto,  and  judg- 
ment of  dismissal  was  entered  in  this  court, 
and  the  record  on  said  appeal  was  thereup- 
on returned  to  the  county  court  of  said 
Richland  county.  Thereafter,  and  on  May 
12,  1906,  the  parties  entered  into  and  filed 
in  the  county  court  a  stipulation  in  the  fol- 
lowing words:  'It  is  stipulated  and  agreed 
by  and  between  the  parties  to  the  above- 
entitled  cause:  That,  whereas,  a  motion 
has  been  made  in  the  above- entitled  court 
for  an  order  vacating  and  setting  aside  the 
decree  heretofore  entered  herein  on  January 
9,  1906,  admitting  to  probate  a  document 
purporting  to  be  the  last  will  and  testament 
of  one  John  Sacrison,  deceased;  and,  where- 
as, it  is  the  desire  of  all  parties  interested 
in  the  estate  of  said  John  Sacrison,  deceased, 
both  as  heirs  at  law  and  beneficiaries  of 
said  will,  that  a  judicial  construction  shall 
be  had  determining  the  sufBciency,  validity, 
legal  effect,  and  binding  force  of  the  provi- 
sions contained  in  paragraphs  numbered 
items  6  and  7  of  said  will;  and,  whereas, 
the  proceeding  by  said  motion  and  upon  peti- 
tion as  provided  by  law  to  vacate  said  decree 
and  order,  and  to  test  the  validity  of  said 
portion  of  said  will,  would  involve  a  large 
expense:  Now  therefore  it  is  stipulated 
that  the  portion  of  said  last  will  and  testa- 
ment in  paragraphs  numbered  items  6  and 
7  shall  be  submitted  to  said  county  court 
for  construction  as  to  the  sufficiency,  valid- 
ity, legal  effect,  and  binding  force  thereof, 
and  that  such  submission  shall  be  made  at  a 
time  agreed  upon  between  the  parties,  or 
upon  five  days'  notice  by  either  party,  or  at 
a  time  to  be  fixed  by  order  of  said  court, 
and  that  either  party  interested  may  take 
such  testimony  as  may  be  necessary  with 
reference  to  the  issues  so  to  be  submitted, 
and  that  such  submission  shall  have  the 
same  force  and  effect  as  if  the  same  had 
been  done  upon  the  offering  of  said  will  for 
probate,  and  that  all  objections  on  the  part 
of  the  petitioner  in  the  proceeding  for  the 
probate  of  said  will,  and  on  the  part  of  the 
executor  of  said  will,  to  such  submission 
and  construction  by  the  court,  which  go  to 
the  fact  that  such  submission  and  construc- 
tion are  made  after  the  entry  of  the  decree 
and  order  admitting  said  will  to  probate,  be, 
and  the  same  are  hereby,  expressly  waived; 
and  if  it  be  found,  as  matter  of  law,  that 
such  submission  and  construction  cannot  be 
had  without  opening  and  vacating  the  de- 
cree of  said  court  in  so  far  as  the  same  re- 
fers and  relates  to  said  items  6  and  7  of 
said  will,  then  the  same  shall  be  deemed 
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vacated  and  opened  to  that  extent  and  to 
that  extent  only,* 

"(4)  It  was  stipulated  between  the  par- 
ties, and  I  find  it  to  be  a  fact,  that-  Torrs- 
kog  socken,  in  Darsland,  in  the  ICingdom  of 
Sweden,  was  the  birthplace  of  the  testator, 
John  Sacrison,  and  that  he  was  a  native 
thereof. 

"(5)  That  under  the  Constitution  of  the 
laws  of  the  Kingdom  of  Sweden  a  socken 
is  a  territorial  municipality  of  the  King- 
dom of  Sweden,  and  that  Torrskog  socken 
aforesaid  is  such  a  territorial  municipality 
of  said  Kingdom  of  Sweden,  corresponding 
on  a  small  scale  to  a  county  in  the  state  of 
North  Dakota,  and  that  all  sockens  of  the 
Kingdom  of  Sweden,  including  Torrskog 
socken,  have  constantly  in  ofiice  competent 
persons  whose  official  duty  it  is  to  have  su- 
pervision, charge,  custody,  and  control  of  the 
poor  of  such  sockens  and  of  the  poor  funds 
of  such  sockens;  such  officers  being  com- 
monly known  and  designated  as  'poor  war- 
dens,* or  'wardens  of  the  poor.*  That  in 
the  municipality  of  Torrskog  socken  the 
municipal  officers  who  are  known  and  des- 
ignated as  the  'kommunalnamd*  of  such 
wardens  of  the  poor,  have  supervision, 
charge,  custody,  and  control  of  the  poor  of 
such  sockens,  and  the  poor  funds  thereof. 
That  there  were  at  the  time  of  making  said 
will  and  at  the  date  of  the  death  of  said 
testator,  and  are  at  this  time,  such  poor 
wardens  in  office  in  Torrskog  socken  afore- 
said. 

"(6)  That  under  the  Constitution  and 
laws  of  the  Kingdom  of  Sweden  the  munic- 
ipality of  Torrskog  socken  has  legal  power 
and  authority  to  take,  receive,  and  adminis- 
ter personal  property  upon  trust  to  the  use, 
benefit,  and  behoof  of  the  poor  children 
within  said  socken.  That  there  were  at  the 
date  of  said  will  and  at  the  date  of  the 
death  of  said  testator,  and  that  there  are 
now,  in  said  Torrskog  socken,  poor  and 
destitute  children. 

"(7)  That  the  word  'Taskog,*  as  used  in 
the  testator's  will,  is  commonly  pronounced 
by  Swedes  and  those  familiar  with  the  Swe 
dish  language,  'Tawskog.*  That  the  word 
'Sogn,'  as  used  by  the  testator  in  said  will, 
is  the  Norwegian  form  of  the  word  'socken.' 
and  is  ordinarily,  by  Norwegians  and  those 
familiar  with  the  Norwegian  language,  pro- 
nounced 'soggon.*  That  the  name  'DaUland,* 
in  the  spoken  language  of  the  common  peo- 
ple of  Sweden  and  Norway  and  persons 
familiar  with  the  language  spoken  by  such 
common  people,  is  commonly  pronounced 
'Darsland.* 

"(8)  That  there  is  no  place,  community, 
or  municipality  in  the  Kingdom  of  Sweden 
known  officially  by  the  title  'Taskog  Sogn 
Darsland.' 
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"(9)  That  under  the  laws  of  the  Kingdom 
of  Sweden  a  citizen  of  that  Kingdom  who 
has  a  wife  or  child  living  at  the  time  of  his 
death  can  only  devise  by  will  to  charity  an 
amount  equal  to  one  half  of  the  estate  of 
which  he  died  seised.  That  the  fund  de- 
vised by  the  testator  in  this  case  under  item 
6  of  said  will  is  of  a  greater  value  than  the 
one  half  of  the  estate  of  which  he  died 
seised. 

"(10)  That  the  respondent  Gunhild  Gun- 
dersou,  who  has  not  appealed  from  the  de- 
cree of  said  county  court  herein,  neither  has 
nor  claims  any  rights  or  benefits  under  the 
will  of  the  testator  at  this  time. 

"From  the  foregoing  findings  of  fact,  the 
court  now  makes  and  files  the  following  con- 
clusions of  law: 

**(1)  That  by  the  making  of  the  will  and 
the  death  of  the  testator,  John  Sacrison,  the 
lands  mentioned  in  item  6  and  said  will  be- 
came in  equity  converted  into  money,  and 
that  therefore  the  bequest  mentioned  in 
said  item  6  of  said  will  is  a  bequest  of  per- 
sonal property  and  to  be  administered  as 
such. 

"(2)  That  the  power  of  alienation  of  said 
lands  is  not  by  said  will  suspended  for  any 
period  whatever. 

"(3)  That  the  beneficiaries  of  the  charity 
sought  to  be  established  by  said  will  are 
definite  and  certain,  to  wit,  the  poor  and 
destitute  children  of  Torrskog  socken  in  the 
Kingdom  of  Sweden,  for  whose  support, 
care,  and  maintenance  the  municipality  of 
Torrskog  socken  aforesaid  may  be  legally 
lialSle  and  chargeable  under  the  laws  of  the 
Kingdom  of  Sweden. 

"(4)  That  the  title  to  the  funds  arising 
and  to  arise  from  the  sale  of  the  lands  men- 
tioned in  item  6  of  said  will,  in  accordance 
with  the  terms  thereof,  vests  as  matter  of 
law  in  the  municipality  of  Torrskog  socken, 
in  the  Kingdom  of  Sweden,  subject,  however, 
to  the  trust  created  by  said  will,  to  wit, 
that  the  income  thereof  shall  be  devoted  by 
said  municipality,  through  its  proper  officers, 
to  the  providing  of  a  home,  care,  nurture, 
succor,  and  support  of  the  destitute  children 
of  said  municipality. 

"(5)  I  find  as  matter  of  law  that  the 
recommendation  of  the  testator  contained 
in  said  item  6  of  said  will  with  reference  to 
the  establishment  of  the  children's  home, 
as  provided  in  said  will,  is  reasonably  ca- 
pable of  being  carried  out  and  fulfilled  in 
accordance  with  the  true  meaning  and  in- 
tent of  said  will,  without  the  executor  of 
said  will  being  necessarily  compelled  to  in- 
vest any  portion  of  said  fund  in  the  real 
estate  in  f  he  said  Kingdom  of  Sweden ;  and, 
further,  th.it  whether  the  said  municipality 
of  Torrskog  socken  shall  or  shall  not  see  fit 
to  comply  with  the  recommendation  of  the 
?6  L.R.A.(N.S.) 


testator  with  reference  to  the  matters 
recommended  to  be  done  by  said  municipal- 
ity has  no  effect  on  the  validity  of  the  be- 
quest contained  in  said  item  6,  because,  as 
matter  of  law,  the  conditions  of  said  be- 
quest, according  to  the  true  intent  and 
meaning  thereof,  will  be  fulfilled  without 
any  such  compliance  on  the  part  of  said 
municipality,  by  the  payment  over  by  the 
executor  of  said  will  of  the  said  fund  to 
the  proper  officers  of  said  Torrskog  socken, 
authorized  under  the  Kingdom  of  Sweden  to 
receive  the  same  on  behalf  of  said  socken  in 
trust  as  provided  in  said  will,  that  the 
same  be  invested  by  said  socken,  acting 
through  its  proper  ofiicers,  and  the  income 
arising  therefrom  be  devoted  solely  to  the 
purpose  of  the  trust  mentioned  in  said  item 
6  of  said  will." 

"(7)  I  find  further  as  matter  of  law  that 
the  bequest  set  forth  in  said  item  6  of  said 
will  is  a  valid  bequest  for  the  founding  of 
a  perpetual  charity,  which  bequest  is  in  all 
things  capable  of  enforcement  in  accord- 
ance with  the  true  intent  and  meaning  of 
said  will  and  in  conformity  with  the  laws  of 
the  state  of  North  Dakota  and  the  laws  of 
the  Kingdom  of  Sweden. 

"{IV2)  Not  more  than  one  half  of  the 
total  value  of  the  testator's  estate  can  be 
distributed  under  the  provisions  of  item  6 
of  said  will,  and  in  case  the  funds  in  the 
hands  of  said  executor,  when  ready  for  dis* 
tribution,  amount  to  more  than  one  half  of 
such  total  value  of  such  estate,  then  the 
excess  over  and  above  such  one  half  of  such 
total  value  will  not  pass  by  said  item  6  of 
said  will,  but  will  be  and  remain  a  part  of 
the  general  estate  of  the  decedent  to  de- 
scend according  to  the  laws  of  this  state. 

''(8)  That  the  petitioner  is  entitled  to  a 
judgment  and  decree  of  this  court  affirming 
in  all  things  the  judgment  of  the  county 
court  of  Rioliland  county,  entered  herein 
upon  the  22d  day  of  September,  1906,  es- 
tablishing said  will  of  John  Sacrison  as  the 
last  will  and  testament  of  said  John  Sacri- 
son and  as  valid  and  enforceable  in  all  its 
parts. 

''Let  judgment  be  entered  accordingly. 

'Dated  at  Lisbon,  the  2d  day  of  Decem- 
ber, 1907. 

"By  the  court:         Frank  P.  Allen, 

"Judge  of  the  District  Court " 

Thereafter,  and  on  January  17,  1908,  the 
appellant  caused  a  judgment  to  be  entered 
by  the  clerk  pursuant  to  the  findings,  con- 
clusions, and  order  above  mentioned;  the 
petitioner,  Halvor  J.  Hagen,  having  refused 
to  enter  any  formal  judgment  herein,  his 
counsel  taking  the  position  that  such  formal 
judgment  was  neither  necessary  nor  permis- 
sible. Tt  is  from  such  judgment,  and  not 
from  the  order  of  date  December  2,  1907, 
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that  this  appeal  was  taken.  Respondent 
made  a  motion  in  this  court  to  dismiss  such 
appeal;  the  basis  of  his  motion  being  that 
there  is  no  warrant  in  law  for  the  entry 
of  such  judgment,  and  that  the  same  is 
void  upon  its  face,  and  his  position  being 
that  the  appellate  jurisdiction  of  the  dis- 
trict court,  as  defined  by  statute,  does  not 
confer  on  that  court  power  to  enter  a  formal 
judgment,  and  that  the  findings  and  conclu- 
sions constitute  the  decision  of  that  tribu- 
nal from  which  an  appeal  must  be  taken, 
if  taken  at  all. 

Messrs.  W.  S.  liaader  and  Ink  A  Wal- 
lace, for  appellant: 

The  power  of  sale  was  given  only  for.  the 
purpose  of  the  trust,  and,  the  trust  being 
void,  the  power  of  sale  falls  with  it,  and  the 
pro])crty  descends  to  the  heirs  at  law  as 
realty. 

Jones  V.  Kelly,  63  App.  Div.  614,  72  N. 
Y.  Supp.  24;  Harrington  v.  Pier,  105  Wis. 
485,  60  L.R.A.  307,  76  Am.  St.  Rep.  922,  82 
N.  W.  345;  McHugh  v.  McCole,  97  Wis.  166, 
40  L.R.A.  724,  72  N.  W.  631;  Ha  ward  v. 
Peavey,  128  111.  430,  15  Am.  St.  Rep.  120, 
21  N.  E.  503;  1  Williams,  Exrs.  A  Admrs. 
663,  et  seq.;  Read  v.  Williams,  125  N.  Y. 
560,  21  Am.  St.  Rep.  748,  26  N.  E.  730; 
Parker  v.  Linden,  113  N.  Y.  28,  20  N.  E.  858, 
861;  Penfield  v.  Tower,  1  N.  D.  216,  46  N. 
W.  413. 

Item  6  of  the  will  is  void,  because  it  sus- 
pends the  power  of  alienation  of  the  prop- 
erty therein  described  for  a  period  which  is 
prohibited  by  the  laws  of  North  Dakota. 

State  V.  Holmes,  115  Mich.  456,  73  N.  W. 
548;  Penfield  v.  Tower,  supra;  Moore  v. 
Moore,  47  Barb.  260;  Williams  v.  Lande,  74 
Hun,  425,  26  N.  Y.  Supp.  703;  Sawyer  v. 
Cubby,  73  Hun,  298,  26  N.  Y.  Supp.  426; 
Henderson  v.  Henderson,  46  Hun,  509;  Haw- 
ley  V.  James,  16  Wend.  61;  Hone  v.  Van 
Schaick,  20  Wend.  564;  Garvey  v.  McDevitt, 
72  N.  Y.  556;  De  Wolf  v.  I^wson,  61  Wis. 
469,  50  Am.  Rep.  148,  21  N.  W.  615;  Booth 
V.  Baptist  Church,  126  N.  Y.  237,  28  N.  E. 
238;  Trowbridge  v.  Metcalf,  5  App.  Div. 
323,  39  N.  Y.  Supp.  241;  People  v.  Simon- 
son,  126  N,  Y.  299,  27  N.  E.  380;  Brandt 
V.  Brandt,  13  Misc.  433,  34  N.  Y.  Supp.  684; 
Haynes  v.  Sherman,  117  N.  Y.  433,  22  N.  E. 
938;  Staples  v.  Hawes,  39  App.  Div.  551, 
57  N.  Y.  Supp.  452;  Re  Rounds,  25  Misc. 
107,  54  N.  Y.  Supp.  710;  Rice  v.  Barrett, 
102  N.  Y.  161,  6  N.  E.  898;  Hagemeyer  v. 
Saulpaugh,  97  App.  Div.  535,  90  N.  Y.  Supp. 
228;  Phillips  v.  Heldt,  33  Ind.  App.  388,  71 
N.  E.  520;  Mcllvain  v.  Hockaday,  36  Tex. 
Civ.  App.  1,  81  S.  W.  54;  Gray,  Rule  against 
Perpetuities,  §  629;  Grahame  v.  .Whitridge, 
99  Md.  290,  66  L.R.A.  413,  57  Atl.  609,  58 
Atl.  36;  Cruikshank  v.  Home  for  the 
iiO  L.R.A.(N.S.) 


Friendless,  113  N.  Y.  337,  4  L.R.A.  140,  21 
N.  E.  64;  Casgrain  v.  Hammond,  134  Mich. 
419,  104  Am.  St.  Rep.  610,  96  N.  W.  510; 
22  Am.  &  Eng.  Enc.  Law,  p.  707;  Andrews 
V.  Lincoln,  95  Me.  541,  56  L.R.A.  103,  50 
Atl.  898;  Pulitzer  v.  Livingston,  89  Me.  359, 
36  Atl.  635;  Herzog  v.  Title  Guarantee  & 
T.  Co.  177  N.  Y.  86,  67  L.R.A.  146,  69  N. 
E.  283;  28  Am.  &  Eng.  Enc.  Law,  p.  934; 
Thompson  v.  Peake,  38  S.  C.  440,  17  S.  E. 
45;  Parker  v.  Converse,  5  Gray,  336;  E1-: 
dredge  v.  Greene,  17  R.  I.  17,  19  Atl.  1085; 
Baldwin  v.  Baldwin,  76  Va.  345. 

A  perpetuity  cannot  be  created  by  the 
intervention  of  a  trust. 

Booth  V.  Baptist  Church,  126  N.  Y.  215, 
28  N.  E.  238;  Carroll  v.  East  St.  Louis,  67 
HI.  568,  16  Am.  Rep.  632. 

Item  6  of  the  will  is  too  vague,  indefinite, 
and  uncertain  to  be  legally  enforceable. 

Tilden  v.  Green,  130  N.  Y.  29,  14  L.R.A. 
33,  27  Am.  St.  Rep.  487,  28  N.  E,  880; 
Perry,  Tr.  5th  ed.  §§  723-728. 

The  trust  sought  to  be  created  is  void 
for  uncertainty  in  the  trustee. 

Kirk  V.  King,  3  Pa.  St.  436;  W^hite  T. 
Howard,  46  N.  Y.  144;  M'Cord  v.  Ochiltree, 

8  Blackf.  15. 

The  will  is  void  for  uncertainty  in  the 
beneficiaries. 

Tilden  V.  Green,  130  N.  Y.  29,  14  L.R.A. 
33,  27  Am.  St.  Rep.  487,  28  N.  E.  880;  Bow- 
man V.  Domestic  &  F.  Missionary  Soc.  42 
Misc.'  574,  87  X.  Y.  vSupp.  621;  Colbert  v. 
Spcer,  24  App.  D.  C.  187;  Timberlake  v. 
Harris,  42  N.  C.  (7  Ired.  Eq.  188;  State 
use  of  Wiltbank  v.  Bates,  2  Harr.  (Del.) 
18;  Dashiell  v.  Atty.  Gen.  5  Harr.  &  J.  392, 

9  Am.  Dec.  572;  Hester  v.  Hester,  37  N.  C. 
(2  Ired.  Eq.)  330;  White  v.  Fisk,  22  Conn. 
31;  Literary  Fund  v.  Dawson,  10  Leigh,  153; 
Moran  v.  Moran,  104  Iowa,  216,  39  L.R.A. 
204,  65  Am.  St.  Rep.  443,  73  N.  W.  617; 
Rood,  Wills,  §  438;  Heiss  v.  Murphey,  40 
Wis.  276;  Troutman  v.  DeBoissicre  Odd 
Fellows'  Orphans'  Home,  66  Kan.  1,  5  L.R.A. 
(N.S.)  704,  71  Pac.  287;  Shanahan  v.  Kelly, 
88  Minn.  202,  92  N.  W.  948;  Greene  v. 
Dennis,  6  Conn.  293,  16  Am.  Dec.  58;  Phila- 
delphia Baptist  Asso.  v.  Hart,  4  Wheat.  1, 
4  L.  ed.  499;  Gnllego  v.  Atty.  Gen.  3  Leigh, 
450,  24  Am.  Dec.  650;  Brooke  v.  Shacklett, 
13  Gratt.  301 ;  Seaburn  v.  Seaburn,  15  Gratt. 
423;  Bible  Soc.  v.  Pendleton,  7  W.  Va.  79; 
Lane  v.  Eaton,  69  Minn.  141,  38  L.R.A.  669, 
65  Am.  St.  Rep.  559,  71  N.  W.  1031;  Mc- 
Hugh V.  McCole,  97  Wis.  166,  40  L.R.A.  724, 
72  N.  W.  631;  Conkling  v.  Roman  Catholic 
Orphan  Asylum,  1G6  N.  Y.  593,  59  N.  E. 
1120;  Hughes  v.  Daly,  49  Conn.  34;  Edwards 
v.  Woods,  131  N.  Y.'350,  30  N.  E.  237;  Tim- 
merman  V.  Dever,  52  Mich.  36,  50  Am.  Rep. 
240.  17  X.  W.  230;  29  Am.  &  Eng.  Enc. 
Law,  p.  105G;  Langley  v.  Barnstead,  63  N. 
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H.  247;  Mock  ▼.  Muticie,  9  Ind.  App.  536, 
37  N.  E.  281;  Re  Hancock  Street,  18  Pa. 
31;  Fosdick  v.  Hempstead,  125  N.  Y.  581, 
11  L.R.A.  715,  26  N.  E.  801;  Fiske  v.  Paine, 
18  R.  I.  632,  28  Atl.  1026,  29  Atl.  498;  Atty. 
Gen.  T.  Clarke,  1  Ambl.  422;  Tyssen,  Chari- 
table Bequests,  p.  141;  Hoffen's  Estate,  70 
Wis.  522,  36  N.  W.  407;  Howard  v.  Ameri- 
can Peace  Soc.  49  Me.  288;  Perry,  Tr.  5th 
ed.  §  698. 

The  absence  of  a  defined  beneficiary,  enti- 
tled to  enforce  its  execution,  is,  as  a  general 
rule,  a  fatal  objection  to  the  validity  of  a 
testamentary  trust. 

Dodge  V.  Pond,  23  N.  Y.  69;  Beekman  v. 
Bonsor,  23  N.  Y.  577  Appx.;  Owens  v.  Mis- 
sionary Soc.  14  N.  Y.  380,  67  Am.  Dec.  160; 
Holland  v.  Alcock,  108  N.  Y.  312,  2  Am.  St. 
Rep.  420,  16  N.  E.  305;  Gilman  v.  McArdle, 
99  N.  Y.  451,  52  Ann  Rep.  41,  2  N.  E.  464; 
Downing  v.  Marshall,  23  N.  Y.  366,  80  Am. 
Dec.  290;  Moran  v.  Moran,  104  Iowa,  216, 
39  L.R.A.  204,  65  Am.  St.  Rep.  443,  73  N. 
W.  6-17;  Levy  v.  Levy,  33  N.  Y.  97;  4  Kent, 
Com.  2d  ed.  305,  note  2. 

A  power  given  the  executor  to  select  the 
beneficiary  or  beneficiaries  does  not  obviate 
the  objection,  unless  the  persons  or  cor- 
poration from  whom  the  selection  is  to  be 
made  are  so  defined  and  limited  that  a  court 
of  equity  would  have  power  to  enforce  the 
execution  of  the  trust,  or,  in  default  of  a 
selection,  to  decree  an  equal  distribution 
among  all  the  beneficiaries. 

Downing  v.  Marshall,  23  N.  Y.  382,  80 
Am.  Dec.  290;  Holland  v.  Alcock,  supra; 
Tilden  v.  Green,  supra;  Read  v.  Williams, 
125  N.  Y.  560,  21  Am.  St.  Rep.  748,  26 
N.  E.  730;  People  v.  Powers,  147  N.  Y.  104, 
35  L.R.A.  502,  41  N.  E.  432;  Grimes  v.  Har- 
mon, 35  Ind.  200,  9  Am.  Rep.  690;  Hope  v. 
Brewer,  136  N.  Y.  126,  18  L.R.A.  458,  32 
N.  E.  558;  Erskine  v.  Whitehead,  84  Ind. 
357;  Adye  v.  Smith,  44  Conn.  60,  26  Am. 
Rep.  424;  Treat's  Appeal,  30  Conn.  116; 
White  V.  Fisk,  22  Conn.  31;  Fifield  v.  Van 
Wyck,  94  Va.  557,  64  Am.  St.  Rep.  746,  27 
S.  E.  446;  Chamberlain  v.  Stearns,  111  Mass. 
267;  Gambell  v,  Trippe,  75  Md.  252,  15 
L.R.A.  235,  32  Am.  St.  Rep.  388,  23  Atl. 
461;  Butler  v.  Greene,  16  N.  Y.  Supp.  888; 
Prichard  v.  Thompson,  95  N.  Y.  76,  47  Am. 
Rep.  9;  Goddard  v.  Pomeroy,  36  Barb.  547; 
I.ane  v.  Eaton,  supra;  Pack  v.  Shanklin,  43 
W.  Va.  304,  27  S.  E.  389 ;  Heiss  v.  Murphey 
and  HofTen's  Estate,  supra;  Scott  v.  West, 
63  Wis.  565,  24  N.  W.  161,  25  N.  W.  18; 
Schell  V.  Merklee,  75  Hun,  74,  26  N.  Y. 
Supp.  1021 ;  People  v.  Powers,  U7  N.  Y.  104, 
35  L.R.A.  502,  41  N.  E.  432;  Fuller's  Will, 
75  Wis.  431,  44  N.  W.  304;  Lepage  v.'Mc- 
Namara,  5  Iowa,  124. 

The  testator  must  devise  his  own  scheme, 
nnd  not  impose  upon  the  judicial  tribunals 
26  L.R.A.(N.S.) 


the  burden  of  consummating  it  for  him, 
otherwise  than  by  decreeing  the  execution 
of  what  he  has  definitely  and  lawfully  or- 
dained. 

Bascom  v.  Albertson,  34  N.  Y.  594;  Beek- 
man v.  Bonsor,  23  N.  Y.  306,  80  Am.  Dec. 
269. 

A  convej'anoe  to  an  unincorporated  asso- 
ciation is  void  at  law,  for  want  of  a  grantee 
capable  of  taking. 

Kirk  V.  King,  and  White  y.  Howard,  su- 
pra; Brewster  v.  McCall,  15  Conn.  274; 
Greene  v.  Dennis,  supra;  State  use  of 
Methodist  £]piscopal  Church  v.  Warren,  28 
Md.  338;  Lane  v.  Eaton,  supra. 

The  doctrine  of  cy  pria  does  not  obtain. 

Fontain  v.  Ravenel,  17  How.  369,  15  L. 
ed.  80;  Philadelphia  Baptist  Asso.  v.. Hart, 
4  Wheat.  1,  4  L.  ed.  499;  M'Cord  v.  Ochil- 
tree, 8  Blackf.  15;  Beekman  v.  Bonsor,  23 
N.  Y.  298,  80  Am.  Dec.  269;  Thomson  v. 
Norris,  20  N.  J.  Eq.  489;  Lepage  v.  Mc- 
Namara,  supra;  Atty.  Gen.  v.  Utica  Ins.  Co. 
2  Johns.  Ch.  386;  Tilden  v.  Green  and  Hof- 
fen's  Estate,  supra. 

Mr.  James  A.  Jackson,  with  Mr. 
Charles  E.  Wolfe,  for  respondent: 

If  the  trust  be  valid  and  enforceable, 
there  can  be  no  question  about  the  equitable 
conversion  of  the  land  into  money. 

Penfield  v.  Tower,  1  N.  D.  216,  46  N.  W. 
413;  Rankin  v.  Rankin,  36  111.  293,  87  Am. 
Dec.  205;  Baker  v.  Copenbarger,  *15  111.  103, 
58  Am.  Dec.  600;  Downing  v.  Marshall,  23 
N.  Y.  3C6,  80  Am.  Dec.  290 ;  Fletcher  v.  Ash- 
burner,  1  White  &  T.  Lead.  Cas.  in  Eq.  6th 
ed.  p.  968;  Snell,  Eq.  169. 

Charities  are  favored,  even  the  stern  rule 
against  perpetuities  being  relaxed  in  their 
favor. 

Ould  y.  Washington  Hospital,  95  U.  S. 
303,  24  L.  ed.  450. 

The  statute  against  perpetuities  has  no 
application,  for  the  reason  that  the  legal 
title  to  the  lands  themselves  is  vested  as 
matter  of  law  in  the  heir  at  law,  subject 
to  the  execution  of  the  trust,  and  the  power 
of  sale,  by  which  the  trust  is  to  be  executed 
and  the  legal  title  to  the  lands  conveyed  to 
some  one  else,  is  expressly  given  by  the  tes- 
tator, in  the  will,  to  the  executor. 

Baker  v.  Copenbarger  and  Downing  v. 
Marshall,  supra;  Duggan  v.  Slocum,  34  C. 
C.  A.  676,  63  U.  S.  App.  149,  92  Fed.  806. 

In  the  construction  of  a  will  the  primary 
object  is  to  discover  and  give  effect  to  the 
ultimate  intention  and  purpose  of  the  tes- 
tator; and  although  the  testator's  purpose 
must  be  expressed  in  a  manner  comformable 
to  the  rules  by  which  rights  of  property  are 
secured  and  established,  the  law  will  not 
suffer  his  intention  to  be  defeated  merely 
because  it  may  not  be  declared  with  com- 
pleteness or  technical  accuracy. 
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Skinner  v.  Harrison  Twp.  116  Ind.  139, 
Z  L.R.A.  137,  18  N.  E.  529;  Van  Gorder  v. 
Smith,  99  Ind.  404;  Bell  County  v.  Alexan- 
der, 22  Tex.  350,  73  Am.  Dec.  268. 

A  bequest  of  the  income  of  personalty, 
without  limit  as  to  time,  or  gift  over  that 
can  operate,  is  a  gift  of  the  principal, 
whether  the  gift  is  direct,  or  in  trust 
through  trustees,  or  by  way  of  annuity. 

Rood,  Wills,  No.  541,  p.  372;  Defreese  v. 
Lake,  32  L.R.A.  755,  notes;  Wellford  v. 
Snyder,  137  U.  S.  521,  34  L.  ed.  780,  11  Sup. 
Ct.  Rep.  183;  Durfee  v.  Pomeroy,  154  N.  Y. 
583,  49  N.  £.  132. 

A  bequest  to  "the  poor  of  a  county"  is 
a  gift  to  such  poor  of  the  county  as  are 
maintained  at  public  expense,  and  the  coun- 
ty cooirt,  having  the  legal  custody  of  such 
poor  and  being  their  legal  guardian,  is  a 
competent  trustee  to  administer  the  gift. 

Heuser  v.  Harris,  42  111.  425;  Prickett  v. 
People,  88  111.  115;  Preachers'  Aid  Soc.  v. 
England,  106  111.  125;  Mary's  Succession,  2 
Rob.  (La.)  438. 

Where  the  object  of  the  trust  is  the 
amelioration  of  the  conditions  of  its  poor, 
the  trustee  can  be  compelled  to  act. 

Perin  v.  Carey,  24  How.  465,  16  L.  ed. 
701;  McDonogh  v.  Murdoch,  15  How.  367, 
14  L.  ed.  732;  Daiiey  v.  New  Haven,  60 
Conn.  314,  14  L.R.A.  69,  22  Atl.  945;  Craig 
V.  Secrist,  54  Ind.  419;  Pond  v.  Bergh,  10 
Paige,  140;  Masterson  v.  Townsend,  123  N. 
Y.  458,  10  L.R.A.  816,  25  N.  E.  928;  Holmes 
V.  Walter,  118  Wis.  409,  62  L.R.A.  986,  95 
N.  W.  380;  Moran  y.  Moran,  104  Iowa,  216, 
39  L.R.A.  204,  65  Am.  St.  Rep.  443,  73  N. 
W.  617;  Crerar  v.  Williams,  145  111.  625,  21 
L.R.A.  454,  34  N.  E.  467;  Pom.  Eq.  Jur. 
§§  1002,  1011;  Chambers  ▼.  Baptist  Edu. 
Soc.  1  B.  Mon.  215;  Strong  v.  Doty,  32  Wis. 
381;  People  ex  rel.  Ellert  v.  Cogswell,  113 
Cal.  129,  35  L.R.A.  269,  45  Pac.  270;  Baptist 
Church  V.  Presbyterian  Church,  18  B.  Mon. 
635;  Atty.  Gen.  v.  Soule,  28  Mich.  153; 
Tyree  v.  Bingham,  100  Mo.  451,  13  S.  W. 
962;  Emory  &  H.  College  v.  Shoemaker  Col- 
lege, 92  Va.  320,  23  S.  E.  765;  Vidal  v. 
Philadelphia,  2  How.  127,  11  L.  ed.  205; 
Grimes  y.  Harmon,  35  Ind.  198,  9  Am.  Rep. 
090;  Tunstall  v.  Wormley,  54  Tex.  476; 
Girard  v.  Philadelphia,  7  Wall.  1,  19  L.  ed. 
53;  Sickles  v.  New  Orleans,  26  C.  C.  A.  214, 
52  U.  S.  App.  147,  80  Fed.  868. 

It  is  not  necessary  that  there  be  more 
than  a  **pointing  out"  of  the  trustee. 

2  Pom.  Eq.  Jur.  §§  1002,  1009,  1013;  Mas- 
terson V.  Townshend,  supra.     . 

A  bequest  of  money  to  the  poor  of  a  cer- 
tain county  is  one  to  the  poor  of  the  county 
in  a  technical  sense;  that  is,  those  whom 
the  county  is  under  legal  liability  to  sup- 
port. 

Prickett  v.  People,  88  111.  115;  Hciircr  v. 
20  L.R.A.  (N.S.) 


Harris,  42  111.  425;  Sickles  y.  New  Orleans, 

29  C.  C.  A.  204,  52  U.  S.  App.  147,  80  Fed. 
868;  State  ex  rel.  Griffith  v.  Osawkee  Twp. 
14  Kan.  418,  19  Am.  Rep.  99;  State  ex  rel. 
Beaufort  County  v.  Gerard,  37  N.  C.  (2 
Ired.  Eq.)  210;  Juneau  County  v.  Wood 
County,  109  Wis.  330,  85  N.  W.  387 ;  Trim's 
Estate,  168  Pa.  395,  31  Atl.  1071 ;  Beardsley 
V.  Bridgeport,  53  Conn.  489,  55  Am.  Rep. 
152,  3  Atl.  657. 

Where  a  trust  sought  to  be  created  is  not 
among  those  permitted  by  thq  statute  of 
uses,  but  otherwise  would  be  valid  as  an 
express  trust,  if  it  is  intended  to  authorize 
the  performance  of  any  act  which  may  law- 
fully be  performed  under  a  power,  it  will 
be  valid  as  a  power  in  trust,  though  the 
instrument  is  not,  in  form,  such  power  in 
trust. 

Randall  v.  Constans,*  33  Minn.  329,  23  N. 
W.  530;  Heermans  v.  Robertson,  04  N.  Y. 
332;  Murphey  v.  Cook,  11  S.  D.  47,  75  N. 
W.  387;  Townshend  v.  Frommer,  125  N.  Y. 
446,  26  N.  E.  805;  Smith  v.  Security  "Loan 
&  T.  Co.  8  N.  D.  451,  79  N.  W.  981;  Skinner 
V.  Quin,  43  N.  Y.  106;  Smith  v.  Bowen,  35 
N.  Y.  83;  Hawley  v.  James,  5  Paige,  318; 
Selden  v.  Vermilya,  3  N.  Y.  525;  Sterricker 
v.  Dickinson,  9  Barb.  516;  Hotchkiss  w 
Elting,  36  Barb.  38;  Downing  v.  Marshall, 
23  N.  Y.  366,  80  Am.  Dec.  290;  New  York 
Dry  Dock  Co.  v.  Stillman,  30  N.  Y.  174. 

Fisky  J.,  delivered  the  opinion  of  the 
court: 

The  motion  for  a  dismissal  of  the  appeal 
should,  we  think,  be  denied;  but,  in  view  of 
our  decision  upon  the  merits,  we  deem  it 
useless  to  state  our  reasons  for  denying 
such  motion  or  to  further  notice  the  same. 

The  assignments  of  error  are  nine  in 
number  but  they  all  relate  to  the  correct- 
ness  of  the  conclusions  of  law  numbered  1, 
2,  3,  4,  5,  and  7,  and  such  conclusions  mere^ 
ly  involve  the  question  of  the  validity  of 
item  6  of  such  will.  Generally  speaking, 
the  facts  in  this  case  call  for  the  applica- 
tion of  certain  well-recognized  rules  of  con- 
struction and  interpretation  of  charitable 
trusts,  as  follows:  "Charitable  trusts  are 
highly  favored,  and  a  liberal  construction 
will  be  adopted  in  order  to  render  them 
effectual."  5  Am.  &  Eng.  Enc.  Law,  p. 
897,  and  cases  cited.  See  also  Duggan  v. 
Slocum,  34  C.  O.  A.  676,  63  U.  S.  App.  149, 
92  Fed.  806;  Re  Upham,  127  Cal.  90,  59 
Pac.  315;  Re  Willey,  128  Cal.  1,  56  Pac. 
550,  60  Pac.  471;  Fay  v.  Howe,  136  Cal.  599, 
69  Pac.  423;  Strong's  Appeal,  68  Conn.  627, 
37  Atl.  395;  Ingrabam  v.  Ingraham,  169  111. 
432,*  48  N.  E.  561,  49  N.  E.  320;  St.  James 
Orphan  Asylum  v.  Shelby,  60  Neb.  796,  83 
Am.  St.  Rep.  553,  84  N.*W.  273;  Re  John, 

30  Or.  494,  36  L.R.A.  242,  47  Pac.  341,  50 
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Pac.  220;  Harrington  v.  Pier,  105  Wia.  485, 
50  L.R.A.  307,  76  Am.  St.  Rep.  924,  82  N. 
W.  345;  7  Current  Law  629.  Such  trusts 
are  not  within  the  rule  against  perpetuities, 
nor  are  they  affected  by,  or  within  the  scope 
of,  statHtory  or  constitutional  provisions 
against  perpetuities  in  general.  5  Am.  & 
Eng.  £nc.  Law,  p.  902.  See  also  recent 
cases  cited  in  1  Supp.  to  Am.  &  Eng.  Enc. 
Law,  p.  955.  Such  trusts  are  distinguished 
from  an  ordinary  trust  by  the  uncertainty 
of  their  beneficiaries.  Such  uncertainty 
does  not  cause  a  charitable  trust  to  fail. 
In  addition  to  the  authorities  above  cited, 
see:  Grant  v.  Saunders,  121  Iowa,  80,  100 
Am.  St.  Rep.  310,  95  N.  W.  411;  Gidley  v. 
Lovenberg,  35  Tex.  Civ.  App.  203,  79  S. 
W.  831.  The  names  of  the  beneficiaries 
need  not  be  mentioned  in  the  will  creating 
the  trust.  If  the  language  used  indicates 
with  reasonable  certainty  the  objects  of  the 
testator's  bounty,  it  is  sufficient.  Watkins 
V.  Bigelow,  93  Minn.  210,  100  N.  W.  1104;  5 
Am.  &  Eng.  Enc.  Law,  p.  917.  Charitable 
trusts  do  not  fail  for  want  of  trustees. 
The  legal  estate,  in  such  a  case,  is  regarded 
in  abeyance,  or  as  vested  in  the  heirs  or 
executors  of  the  donor  for  the  use  of  the 
beneficiaries,  or  the  court  will  appoint  a 
trustee  to  carry  out  the  charitable  purposes 
of  the  testator.  5  Am.  &  Eng.  Enc.  Law,  p. 
920,  and  volume  1,  Supplement  thereto,  959, 
and  cases  cited.  See  generally  upon  the 
subject  of  charitable  trusts,  the  exhaustive 
note  in  14  L.R.A.(N.S.)  49-155. 

It  is  appellant's  contention  in  the  ease  at 
bar  that  the  charitable  trust  sought  to  be 
established  is  void  because  it  suspends  the 
power  of  alienation  of  the  property  therein 
described  for  a  period  prohibited  by  the 
laws  of  this  state;  that  it  is  too  indefinite 
and  uncertain;  that  there  is  no  trustee 
named  in  the  will  to  take  and  hold  the 
property  and  administer  the  trust;  that 
item  6  of  the  will  is  too  indefinite  and  un- 
certain as  to  the  ultimate  beneficiaries;  and 
that  there  is  no  method  pointed  out  by 
which  such  beneficiaries  can  be  definitely 
ascertained.  If  the  trust  attempted  to  be 
established  is  valid  and  enforceable,  it  is 
conceded  that  the  directions  to  the  executor 
to  sell  the  real  property  operated  to  effect 
an  equitable  conversion  of  such  land  into 
money.  That  such  equitable  conversion  of 
the  real  estate  into  personalty  would  be 
effected  as  of  the  date  of  the  testator's 
death  is  well  established.  Penfield  v.  Tower, 
1  N.  D.  216,  46  N.  W.  413,  and  cases  cited. 

But  it  is  contended  by  appellant's  counsel 
that  item  6  of  the  will  is  void  because,  as 
claimed,  it  suspends  the  power  of  alienation 
of  the  property  therein  described  for  a 
period  which  is  prohibited  by  the  laws  of 
this  state,  and  we  are  referred  by  counsel, 
Z9  I..R.A,(N.S.) 


in  support  of  their  contention,  to  §§  4744 
and  4745,  Rev.  Code  1905.  By  these  sec- 
tions the  absolute  power  of  alienation  can- 
not be  suspended  for  a  longer  period  than 
during  the  continuance  of  the  lives  of  per- 
sons in  being,  with  a  certain  exception  not 
here  material.  If  counsel's  premise  be  true, 
their  conclusion,  no  doubt,  would  be  sound; 
but,  as  we  construe  item  6  of  the  will,  the 
power  of  alienation  of  the  lands  described 
therein  is  not  suspended  at  all;  nor  was 
such  result  contemplated  by  the  testator. 
The  executor  is  vested  with  an  absolute 
and  unconditional  power  to  sell  and  convert 
the  real  estate  into  money,  and  to  devote 
such  fund  to  the  charitable  use  therein  men- 
tioned. When  thus  applied  in  accordance 
with  the  instructions  of  the  testator,  the 
rules  of  law  against  perpetuities  have  no 
application.  In  addition  to  the  foregoing 
authorities,  see  Re  John,  30  Ore.  494,  36 
L.R.A.  242.  47  Pac.  341,  60  Pac.  226,  and 
Ould  V.  Washington  Hospital,  95  U.  S.  303, 
24  L.  ed.  450.  Appellant  bases  his  conten- 
tion that  the  rule  against  perpetuities  is 
violated,  upon  the  ground  that  the  limit  of 
time  in  which  the  executor  may  sell  and 
convert  the  lands  into  money  is  fixed  at  five 
years,  but  that  such  period  may  be  indefin- 
itely extended  by  order  of  the  county  court. 
Counsel  are  clearly  in  error  in  such  conten- 
tion. The  above  langua(;'e  of  the  will  in  no 
manner  suspends  the  power  of  alienation. 
Such  power  of  alienation  was  not  suspended 
for  an  instant,  as  the  executor  had  the 
right  to  exercise  such  power  immediately 
after  the  death  of  the  testator.  As.  stated 
in  22  Am.  &  Eng.  Enc.  Law  2d  ed.  p.  720: 
''Statute  applies  to  power  of  alienation,  and 
not  to  its  exercise.  The  statute  is  directed 
against  the  suspension  of  the  power  of 
alienation,  and  does  not  concern  itself  with 
the  actual  exercise  of  the  power.  Hence  a 
direction  in  a  will  giving  the  executor  dis- 
cretion as  to  when  he  shall  sell  the  land  and 
distribute  the  proceeds  is  valid,  since  the 
power  of  alienation  is  not  suspended,  though 
it  may  not  be  exercised  during  the  period; 
and  the  fact  that  the  testator  limited  the 
time  within  which  the  sale  should  take 
place,  or  desired  the  postponement  of  the 
sale  for  a  certain  time,  or  suggested  a  time 
when  it  should  be  made,  will  not  work  a 
suspension  of  the  power  if  the  direction  is 
advisory  and  does  not  create  a  trust  for  a 
time  certain," — citing  Robert  v.  Corning, 
89  N.  Y.  226;  Fitzgerald  v.  Big  Rapids,  123 
Mich.  281,  82  N.  W^  56;  Hope  v.  Brewer, 
.136  N.  Y.  126,  18  L.R.A.  458,  32  N.  E.  558; 
Atwater  v.  Russell,  49  Minn.  59,  51  N.  W 
629,  52  N.  W.  26;  Deegan  v.  Wade,  144  N. 
Y.  573,  39  N.  E.  692;  Chanler  v.  New  York 
Elev.  R,  Co.  34  App.  Div.  305,  64  N.  Y. 
Supp.  341;  Deegan  v.  Von  Clahn,  75  Hun, 
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,  26  N.  Y.  Supp.  989;  Kirk  v.  Kirk  (Sup.)  I 
N.  Y.  Supp.  326;  Rausch  v.  Rausch,  64 
N.  Y.  S.  R.  490,  31  N.  Y.  Supp.  786. 

In  Robert  v.  Coming,  supra,  Andrews,  Ch. 
J.,  among  other  things,  said:  "But  the  mere 
creation  of  a  trust  does  not,  ipso  facto,  sus- 
pend the  power  of  alienation.  It  is  only 
suspended  by  such  a  trust,  where  a  trust 
term  is  created,  either  expressly  or  by  im- 
plication, during  the  existence  of  which  a 
sale  by  the  trustee  would  be  in  contraven- 
tion of  the  trust,  \^^lere  the  trustee  is  em- 
powered to  sell  the  land,  without  restric- 
tion as  to  time,  the  power  of  alienation  is 
not  suspended,  although  the  alienation  in 
fact  may  be  postponed  by  the  nonaction  of 
the  trustee,  or  in  consequence  of  a  discre- 
tion reposed  in  him  by  the  creator  of  the 
trust.  The  statute  of  perpetuities  is  point- 
ed only  to  the  suspension  of  the  power  of 
alienation,  and  not  at  all  to  the  time  of  its 
actual  exercise."  In  that  case  it  was  stren- 
uously insisted  by  respondent's  counsel  that 
the  testator  intended  the  will  to  vest  the 
legal  title  to  his  real  estate  in  the  execu- 
tors, and  that  this  is  the  legal  effect  of  the 
power  of  sale.  The  court  does  not  deter- 
mine the  correctness  of  such  contention;  the 
court  saying:  "But  it  is  unnecessary  to  de- 
termine whether  the  executors  took,  under 
the  will  in  question,  the  legal  title  to  the 
real  estate,  for,  in  the  view  we  take  of  the 
will,  there  was  no  suspension  of  the  power 
of  alienation,  whether  the  executors  took  a 
trust  estate,  or  were  simply  donees  of  a 
trust  power.  In  either  character,  whether 
as  trustees  or  as  executors  only,  they  could 
at  any  time,  from  the  moment  of  the  tes- 
tator's death,  have  conveyed  an  absolute 
fee  in  possession.  The  suspension  of  the 
power  of  alienation  of  the  real  estate  is 
supposed  to  result  from  the  direction  of  the 
4th  section  of  the  will,  that  the  sale  of  the 
testator's  real  estate,  situate  in  the  state 
of  New  York,  should  be  made  by  the  execu- 
tors at  public  sale  in  the  city  of  New  York, 
after  three  weeks*  notice  by  publication  in 
four  daily  newspapers  of  the  city,  and  also 
from  the  provision  of  the  8th  section  that, 
*in  view  of  the  present  great  depression  in 
real  estate,'  the  executors  might  exercise  a 
discretion  as  to  the  time  of  sale  not  longer 
than  three  years  after  the  testator's  death. 
.  .  .  The  statute  of  perpetuities  is  not 
violated  by  directions  which  might  involve 
some  delay  in  the  actual  conversion  or  divi- 
sion of  property,  arising  from  the  necessity 
of  giving  notice,  or  doing  other  preliminary 
acts.  .  .  .  Such  delavs  are  not  within  the 
reason  or  policy  of  the  statute.  The  statute 
was  aimed  against  the  creation  of  inalien- 
able trust  estates  or  contingent  limitations, 
postponing  the  vesting  of  titles  beyond  the 
prescribed  period.  .  •  .  We  are  also  of 
26  L.R.A.(N.S.) 


the  opinion  that  the  discretion  vested  in  the 
executors  to  delay  the  sale  of  the  real  estate 
not  exceeding  three  years  did  not  create 
a  trust  term  for  any  period  of  time,  and 
involved  no  suspension  of  the  power  of 
alienation.  .  .  .  The  power  of  sale  was 
not  fettered  by  the  discretion  given  by  the 
will.  The  executors  could  sell  and  convey 
the  land  at  any  time  by  a  perfect  title.^' 

By  the  power  of  sale  the  executor  was  ex- 
pressly empowered  to  sell  and  convey  such 
legal  title  for  the  purpose  of  carrying  out 
the  trust,  which  he  was  required  to  do  with- 
in five  years  after  the  testator's  death.  By 
operation  of  the  will,  at  the  death  of  the 
testator  the  property  at  once  became  dedi- 
cated to  a  perpetual  charity.  Such  gift  to 
charity  took  effect  m  prtxscnti,  and,  as 
stated  in  Re  John,  supra,  "the  only  thing 
which  is  postponed  or  made  dependent  for 
its  execution  upon  future  and  uncertain 
events  is  the  particular  form  or  mode  which 
the  donor  would  have  applied  to  the  execu- 
tion of  the  charitv."  As  stated  elsewhere 
in  said  opinion:  "The  property  is  taken 
out  of  commerce  and  goes  instantly  into 
perpetual  servitude  to  charity.  While  the 
form  of  charity  may  vary,  and  a  succeeding 
form  become  effective,  contrary  to  the  rule, 
the  primary  object,  that  of  charity,  con- 
tinues and  is  allowable,  through  the  law's 
regard  for  charitable  uses,  and  in  consider- 
ation of  the  beneficial  results  flowing  there- 
from. Storrs  Agri.  School  v.  Whitney,  54 
Conn.  342,  8  Atl.  141.  ...  A  gift  may 
be  made  in  trust  for  a  charity  not  in  esse, 
but  to  come  into  being  at  a  time  uncertain 
in  the  future,  or  which  is  to  take  effect 
upon  some  contingency  that  may  possibly 
not  happen  within  a  life  or  lives  in  being 
and  twenty-one  years  and  nine  months 
afterwards,  and  it  does  not  contravene  the 
rule,  provided  there  is  no  gift,  in  the  mean- 
while, to  or  for  the  benefit  of  any  private 
corporation  or  person.  The  doctrine  finds 
support  upon  the  ground  that  the  intention 
in  favor  of  charity  is  absolute;  the  gift  and 
the  constitution  of  the  trust  is  immediate, 
— t^kes  eflect  in  prccsenti." 

Appellant's  contention  that,  conceding 
there  is  a  trustee  in  whom  the  title  rests  in 
trust,  still  the  rule  against  perpetuities  ob- 
tains because  the  duration  of  such  trust  is 
not  limited  and  might  exceed  the  legal  limit 
of  time,  and  the  title  could  not  be  alien- 
ated by  the  trustee  except  pursuant  to  the 
terms  of  such  trust,  is  without  merit.  As 
before  stated,  the  power  of  alienation  is  not 
suspended  for  an  instant,  and  it  is  imma- 
terial whether  it  be  held  that  the  title  to 
the  real  estate  descended  to  the  heir  by 
operation  of  law,  for  the  want  of  a  testa- 
mentary trustee,  or  whether  it  was  left  by 
the  will  to  a  trustee.    In  any  event,  and  by 
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whomsoever  held,  the  title  is  thus  held  in 
trust  for  this  charitable  purpose,  and  the 
executor  is  clothed  with  the  undoubted 
power  to  at  once  sell  and  convey  such  title, 
for  the  purpose  of  carrying  into  effect  such 
charitable  gift.  The  contention  of  appel- 
lant is,  we  think,  fully  answered  by  the 
court  of  appeals  of  New  York  in  Hope  v. 
Brewer,  136  N.  Y.  126,  18  L.R.A.  458,  32 
N.  E.  558,  and  cases  cited;  also,  by  the 
Minnesota  court  in  Atwater  v.  Russell,  49 
Minn.  57,  51  N.  W.  629,  52  N.  W.  26,  and 
Watkins  v.  Bigclow,  93  Minn.  210,  100  N. 
W.  1104. 

Item  6  of  the  will  contains,  among  other 
things,  the  following  provisions:  "It  is  my 
desire  that  my  executor  arrange  with  the 
proper  authorities  of  said  Taskog  Sogn  that, 
in  the  establishment  of  said  children's  home, 
said  Taskog  Sogn  shall  contribute  a  sum  of 
money  equal  to  one  half  the  necessary  cost 
of  such  establishment,  and  that  my  executor 
contribute  from  ssid  fund  the  other  half  of 
such  cost,  and  that,  if  possible,  my  said  ex- 
ecutor arrange  with  such  authorities  that, 
for  the  maintenance  of  such  children's  home, 
they  will  provide  a  permanent  fund  or  in- 
come suflficient  to  properly  maintain  the 
same,  with  the  income  from  the  balance  of 
the  fund  hereby  created  and  *o  Hp  devoted 
to  such  purpose.  It  is  also  my  desirv  ^hat 
my  said  executor  so  arrange  with  such  au- 
thorities and  officers  that  their  services 
in  and  about  the  control  and  management 
of  such  children's  home  shall  forever  be  free 
of  charge,  as  far  as  the  fund  hereby  created 
may  be  concerned."  It  is  urged  by  appel- 
lant's counsel  that  the  foregoing  provisions 
are  conditions  precedent,  and,  being  uncer- 
tain of  fulfilment,  the  attempted  gift  to 
charity  must  fail,  as  the  time  when  the  title 
would  vest  in  the  bcneHciaries  is  left  in- 
definite and  uncertain.  Such  contention  is 
devoid  of  merit.  The  provisions  above 
quoted  are  not  conditions  precedent,  but 
are  mere  recommendations  or  expressions  of 
a  desire  on  the  part  of  the  testator.  The 
language  of  the  will  clearly  shows  this  to 
be  true,  as  the  following  sentence  demon- 
strates: "I  desire  that,  in  case  any  of  the 
matters  of  detail  herein  set  forth  cannot 
.  .  .  be  carried  out  as  nerein  expressed, 
it  shall  be  understood  that  my  directions 
herein  are  merely  recommendations,  and 
'^hat  the  same  shall  not  stand  in  the  way  of 
the  accomplishment  of  the  main  object  of 
this  bequest,  to  wit,  the  amelioration  of 
the  condition  of  the  poor  children  in  Tas- 
kog Sogn  aforesaid."  Such  provisions  being 
merely  recommendations,  the  validity  of 
the  bequest  is  not  dependent  upon  whether 
or  not  the  officers  of  the  municipality  of 
Torrskog  socken  may  be  compelled  or  per- 
mitted to  administer  the  trust,  or  whether, 
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if  they  do  so,  it  shall  be  done  in  their  ofTicial 
capacities,  or  under  the  jurisdiction  and  su- 
pervision of  the  proper  court.  Skinner  v. 
Harrison  Twp.  116  Ind.  139,  2  L.R.A.  137,  18 
N.  E.  529.  • 

It  is  next  contended  that  item  6  of  the 
will  is  too  vague,  indefinite,  and  uncertain 
to  be  legally  enforceable;  the  particular 
grounds  of  objection  being:  First,  that  the 
testator  has  left  to  the  executor  too  wide  a 
latitude  in  carrying  out  the  charitable  ba- 
quest;  and,  second,  that  the  provisions 
wherein  the  executor  is  requested  to  arrange 
with  the  authorities  of  Torrskog  socken  for 
the  contribution  by  the  socken  of  one  half 
the  cost  of  establishing  the  children's  home, 
and  directing  him,  if  possible,  to  arrange 
with  such  authorities  for  the  maintenance 
of  the  home,  is  too  uncertain  of  accomplish- 
ment. It  is  a  noticeable  fact  that  counsel 
fail  to  cite  any  authority  in  support  of  the 
first  ground  mentioned,  and  we  believe  none 
exists.  On  the  contrary,  ample  authority 
exists  in  support  of  the  right  of  the  testa- 
tor to  vest  in  his  executor  the  widest  pos- 
sible latitude  to  exercise  his  own  best  judg- 
ment in  carrying  out  such  a  bequest,  and 
we  entertain  no  doubt  that  the  will  is  valid 
in  so  far  as  this  feature  of  the  same  is  con- 
cerned. In  many  of  the  cases  above  cited, 
the  executor  or  trustees  were  vested  with  a 
discretion  fully  as  broad,  if  not  broader, 
than  was  done  by  the  testator  in  the  case 
at  bar.  In  addition  to  the  foregoing  au- 
thorities, see:  Haynes  v.  Carr,  70  N.  H. 
463,  49  Atl.  638;  Tower  v.  Cassidy,  79  N.  Y. 
602,  35  Am.  Rep.  550;  Dulles's  Estate,  218 
Vol.  162,  12  L.R.A.(N.S.)  1177,  67  Atl.  49, 
and  numerous  cases  cited  in  note.  In  the 
latter  case,  among  other  things,  it  was 
said:  **The  fundamental  law  of  Pennsyl- 
vania in  regard  to  property,  which  ought 
not  \o  require  restatement  as  often  as  it 
does,  is  that  the  owner  may  do  as  he  pleases 
with  it,  provided  the  disposition  be  not  to 
unlawful  purposes;  and  what  he  may  do 
himself  he  may  do  by  agent  while  living, 
or  by  executor  after  death.  This  principle 
disposes  of  this  case.  Miss  Dulles,  living, 
could  have  taken  her  securities  out  of  her 
strong  box,  and  handed  them  to  the  appel- 
lants, with  directions,  even  verbal,  to  dis- 
tribute them,  in  their  discretion,  among  re- 
ligious, charitable,  and  benevolent  objects  or 
institutions.  That  disposition  would  have 
been  valid  and  unassailable.  There  is  no 
good  reason  why  Miss  Dulles,  dead,  should 
not  make  the  same  disposition  of  her  prop- 
erty by  testament.  .  .  .  The  discretion 
which  was  hers  to  exercise  she  chose  to  del- 
egate to  her  executors.  It  was  her  right  to 
do  so,  and,  so  long  as  their  discretion  is  not 
legally  abused,  its  exercise  is  as  valid  as 
if  it  was  expressly  her  own.' 
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Regarding  the  second  ground  of  objection, 
the  same  has,  we  think,  been  suflficicntly  dis- 
posed of  by  what  we  have  heretofore  said, 
to  the  effect  that  the  provisions  which  it  is 
claimed  render  item  6  uncertain  are  not  con- 
ditions precedent  at  all,  but  are  merely  rec- 
ommendations of  the  testator;  and,  further- 
more, it  appears  that  the  municipality 
known  as  Torrskog  socken  is  ready  and  wil- 
ling to  accept  and  carry  out  the  terms  of 
the  trust,  and,  in  any  event,  as  held  by  the 
Indiana  court  in  Skinner  v.  Harrison  Town- 
ship, supra,  there  are  questions  which  do 
not  affect  the  validity  of  the  bequest.  See 
also  Kurzman  v.  Lowy,  23  Misc.  380,  62  N. 
Y.  Supp.  83. 

It  is  next  contended  that  no  trustee  is 
designated  in  the  will  who  is  to  hold  the 
fund  in  trust;  that  from  the  will  itself  no 
one  can  tell  in  whom  the  title  to  the  prop- 
erty is  to  rest.  It  is,  of  course,  true  that 
the  title  to  this  fund  must  rest  some  place. 
It  is  equally  true .  that  the  will  fails  to 
expressly  designate  a  trustee  by  name  to 
hold  such  fund  and  to  administer  the  trust; 
but  it  by  no  means  follows  from  this  that 
such  trust  must  necessarily  fail,  if  by  the 
most  liberal  construction  of  the  language 
of  the  will,  aided  by  extrinsic  evidence  for 
the  purposes  of  identification,  it  can  be  de- 
termined that  the  testator  intended  that  a 
certain  entity,  competent  to  take  and  ad- 
minister the  trust,  should  thus  act.  Such 
rule  of  construction  should  be  invoked  in 
the  light  of  the  well-recognized  presumption 
in  favor  of  the  validity  of  such  bequests, 
and  the  fundamental  maxim:  "That  is  cer- 
tain, which  is  capable  of  being  made  cer- 
tain." Also:  "A  will  is  to  be  construed 
according  to  the  intention  of  the  testator. 
When  his  intention  cannot  have  effect  to 
its  full  extent  it  must  have  effect  as  far  as 
possible."    Rev.  Code,  §  5140. 

The  testator  clearly  intended  that  the 
fund  arising  from  the  sale  of  these  lands 
should  be  devoted  to  a  worthy  and  per- 
petual charity,  to  wit,  "the  amelioration  of 
the  condition  of  the  poor  children  in  Torrs- 
kog socken  aforesaid."  In  '  order  to  give 
effect  to  such  intention,  there  must  be  a 
trustee  capable  of  taking  and  administering 
a  trust  of  this  character.  As  the  bequest  is 
one  creating  a  perpetual  charity,  no  individ- 
ual could  act  as  such  trustee.  Is  it  possi- 
ble, from  the  provisions  of  the  will,  aided 
by  extrinsic  evidence  as  to  identification, 
to  determine  with  reasonable  certainty 
whom  the  testator  intended  to  designate  as 
such  trustee  T  If  so,  whom  did  he  intend 
should  take  title  to  this  fund  and  adminis- 
ter such  perpetual  charity?  From  the  rec- 
ord in  this  case  the  answers  to  these  ques- 
tions are  not  difficult.  By  item  6  of  the 
will  the  testator  directs  that  such  children's 
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home,  when  established,  "shall  be  under  the 
charge  and  custody  of  the  proper  officers  of 
such  district  or  aogn  having  the  proper  su- 
pervision of  the  poor,  but  whose  official 
designation  is  not  known  to  me  at  this  time, 
the  selection  of  such  officers  being  left  to 
my  executor  to  be  selected  and  designated 
in  accordance  with  the  laws  of  the  Kingdom 
of  Sweden."  This  language  furnishes  un- 
mistakable proof  that  the  testator  intended 
to  vest  title  to  such  fund  in  such  officers 
and  their  successors  in  office  as  have,  un- 
der the  laws  of  Sweden,  supervision  of  the 
poor  in  such  socken,  in  trust  for  the  purpose 
aforesaid.  The  fact  that  the  testator  could 
not  designate  them  by  their  proper  official 
title  is  not  at  all  material,  as  they  were 
designated  with  sufficient  particularity  to 
enable  the  executor,  or  anyone  else,  by  the 
aid  of  extrinsic  facts,  to  determine  to  an 
absolute  certainty  the  trustees  intended. 
Whether,  as  intimated  by  respondent's 
counsel,  the  effect  of  designating  such  offi- 
cials, and  by  necessary  implication  their 
successors  in  office,  necessarily  operated  as  a 
designation  of  the  municipality  of  Torrskog 
socken  as  such  trustee,  we  need  not  deter- 
mine; nor  is  it  material,  for  appellant's  con- 
tention that  1^0  trustee  was  sufficiently 
designated  is  fully  answered  by  holding  that 
either  such  officers  and  their  successors  in 
office,  or  such  municipality,  were  designated 
and  are  capable  of  acting.  Where  a  char- 
itable bequest  is  made  to  a  trustee  in  a  for- 
eign country,  the  court  will  not  assume 
that,  should  the  trustee  refuse  to  act,  a 
foreign  court  will  permit  the  trust  to  fail, 
but  will  assume  that  it  will  appoint  a 
trustee.  Kurzman  v.  Lowy,  supra.  See, 
generally,  upon  the  question  of  certainty  as 
to  trustees,  the  many  authorities  cited  in 
the  exhaustive  note  in  14  L.R.A.(N.S.)  104- 
116.  See  also  the  very  recent  case  of  Grant 
V.  Saunders,  121  Iowa,  80,  100  Am.  St.  Rep. 
310,  95  N.  W,  411,  involving  a  charitable  be- 
quest in  which  many  of  the  questions  in- 
volved in  the  case  at  bar,  including  the 
question  here  under  consideration,  were 
disposed  of  adversely  to  appellant's  conten- 
tion. In  that  case  the  testator  designated 
one  Barbary  R.  Fouche  as  trustee  to  admin- 
ister such  perpetual  charity,  without  pro- 
viding a  successor  to  such  trustee  at  her 
death.  The  court  said:  "The  contention 
that  the  trust  must  fail  because  the  court 
cannot  appoint  trustees  to  act  in  the  place 
of  the  one  named  in  the  will  is  not  sound, 
in  our  judgment.  Such  a  contingency  has 
not  yet  arisen,  nor  may  it  ever  arise;  and 
why  should  we  anticipate  imaginary  difficult 
ties  for  the  purpose  of  defeating  that  sweet 
charity,  which  'in  thought,  speech,  and  deed 
challenges  the  admiration  and  affection  of 
mankind.'      Christianity    teaches'  it   as   its 
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crowBing  grace  and  glory.  Chief  Justice 
Rvan  in  Dodge  v.  Williams,  46  Wis.  91,  1  N. 
W.  92,  50  N.  W.  1104.  The  will  provides 
that  the  entire  fund  shall  be  used  as  direct- 
ed, without  limit  as  to  time,  and  we  may 
presume  that  it  will  be  so  expended  during 
the  life  of  the  present  trustee.  Quinn  v. 
Shields,  62  Iowa,  129,  49  Am.  Rep.  141,  17 
N.  W.  437.  Moreover,  the  general  rule  is 
that  a  trust  shall  never  fail  for  the  want 
of  a  trustee.  1  Perry,  Tr.  §  38 ;  Seda  v.  Huble, 
75  Iowa,  429,  9  Am.  St.  Rep.  495,  39  N.  W. 
685.  And  if  it  should  ever  become  neces- 
sary for  the  court  to  appoint  another 
trustee,  we  see  no  insurmountable  obstacle 
in  the  way  of  its  so  doing.  True,  whatever 
remained  of  the  fund  would  necessarily 
have  to  be  distributed  as  the  judgment  of 
the  appointed  trustee  might  dictate;  but 
the  worthy  poor  *we  have  always  with  us,' 
and  they,  as  a  class,  were  the  objects  of  the 
testator's  charity.  The  selection  of  the  in- 
dividuals from  among  their  number  must 
necessarily  be  left  to  the  judgment  of  some 
one.  To  Miss  Fouche  is  given  the  right  to 
first  execute  the  charitable  purpose,  and, 
although  the  testator  does  not  expressly 
provide  for  the  appointment  of  others  by 
whom  the  objects  shall  be  selected  and  the 
fund  distributed  when  she  shall  decease,  or 
for  any  other  reason  be  incapable  of  acting, 
it  cannot  be  that  he  intended  his  gift  to 
fail.  He  created  it  for  a  specific  charitable 
purpose,  and  he  might  well  suppose,  if  his 
attention  were  called  to  the  matter,  that 
proper  means  of  executing  his  purpose  could 
be  provided  through  the  medium  of  the 
courts,  if  in  any  matter  of  detail  his  pro- 
vision therefor  was  insufHcient." 

Another  very  recent  case  is  that  of  Kem- 
merer  v.  Kemmerer,  233  111.  327,  122  Am. 
St.  Rep.  169,  84  N.  E.  256.  In  that  case  no 
trustee  was  designated;  but  the  testator's 
widow  was  named  as  executrix,  ''with  full 
power  to  execute"  the  will,  and  duties  were 
imposed  upon  her  by  the  will  which  belong 
only  to  a  trustee,  and  it  was  held  that  the 
trust  does  not  fail  for  want  of  a  trustee, 
since  the  widow,  though  named  only  as  ex- 
ecutrix, may  carry  into  effect  the  provisions 
of  the  trust,  and  if  she  fails  to  act  a  court 
of  equity  will  appoint  a  trustee.  The  court 
said:  ''In  creating  a  trust  the  testator  need 
not  employ  the  word^  'trust*  or  'trustee.' 
If  he  has  named  a  person  in  his  will,  and  has 
directed  him  to  carry  out  all  or  a  portion 
of  the  provisions  which  have  been  made  for 
the  benefit  of  others  therein,  the  person  thus 
named  will  be  held  to  be  a  trustee,  and,  if 
he  cannot  carry  out  the  provisions  of  the 
will  except  the  legal  title  to  the  property  be 
held  to  be  in  him  as  trustee,  then  he  will  be 
held,  by  implication,  to  hold  the  legal  title 
to  the  property  which  he  is  directed  to  con- 
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vey.  2  Underbill,  Wills,  §  781 ;  1  Perry,  Tr. 
§  262;  2  Pom.  Eq.  Jur.  2d  ed.  §  1011;  Hale 
V.  Hale,  125  111.  399,  17  N.  E.  470;  Olcott 
V.  Tope,  213  111.  124,  72  N.  E.  761." 

Such  also  seems  to  be  the  statutory  rule 
in  this  state.  Section  5750,  Rev.  Code  1905, 
provides:  "When  a  trust  exists  without 
any  appointed  trustee,  or  when  all  the 
trustees  announced  die  or  are  discharged, 
the  district  court  of  the  county  or  judicial 
subdivision  where  the  trust  property,  or 
some  portion  thereof,  is  situated,  must  ap- 
point another  trustee  and  direct  the  execu- 
tion of  the  trust." 

But  appellant's  counsel  ask:  "In  whom 
does  the  title  to  the  property  in  question 
now  vest?"  Under  the  doctrine  announced 
by  the  supreme  court  of  Illinois  in  Kem- 
merer ▼.  Kemmerer,  supra,  it  vests  in  the 
executor  as  trustee;  but  whether  such  is 
the  fact  or  whether  it  vests  in  the  heir  by 
operation  of  law  for  want  of  the  designa- 
tion of  a  trustee  thereof  in  the  will,  we  are 
not  required  to  determine.  It  certainly 
vests  in  the  one  or  the  other.  If  in  the 
latter,  it  is  not  by  virtue  of  the  will,  but 
by  operation  of  law  on  account  of  the  fail- 
ure of  the  testator  to  designate  by  will  such 
trustee,  and  the  heir  may  be  required,  if 
necessary,  to  execute  the  trust.  In  any 
events  the  will  confers  upon  the  executor  a 
power  in  trust  to  sell  and  convert  such 
real  property  into  money,  and  such  power 
may  be  executed  without  any  act  on  the 
part  of  the  heir,  even  though  he  be  held  to 
be,  by  operation  of  law,  the  holder  in  trust 
of  the  legal  title  to  these  lands.  This  suffi- 
ciently disposes  of  appellant's  fourth  con- 
tention. 

It  is  next  contended  that  the  will  is  void 
for  uncertainties  in  the  beneficiaries.  In 
this  we  are  also  unable  to  agree  with  appel- 
lant's counsel.  Much  of  appellant's  argu- 
ment on  this  phase  of  the  case  is  predicated 
upon  an  erroneous  construction  of  the  lan- 
guage of  the  will.  We  quote  from  counsel's 
brief:  "Under  the  terms  of  the  will  it  is 
the  testator's  intention  that  the  property 
involved  is  to  be  used  for  the  care,  nurture, 
succor,  and  support  of  the  destitute  children 
of  the  vicinity  of  Torrskog  socken,  and 
therefore  it  was  not  contemplated  by  the 
testator  that  the  beneficiaries  of  the  will 
should  be  confined  exclusively  to  that  sock- 
en,  but  rather  those  residing  in  that  socken 
and  the  vicinity  thereof."  We  do  not  thus 
construe  the  will.  When  item  6  is  consid- 
ered as  a  whole,  the  intention  of  the  testa- 
tor is  manifest  to  restrict  such  charity  to 
the  poor  and  destitute  children  in  Torrskog 
socken.  The  words  "of  that  vicinity"  must 
be  held  to  relate  to  the  territory  included 
within  such  socken.  Such  construction  is 
made  necessary  by  the  subsequent  language 
47 
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in  item  6,  wherein  the  testator  directs  that 
such  children's  home  "shall  be  under  the 
charge  and  custody  of  the  proper  officers  of 
such  district  or  Sogn  having  the  proper  su- 
pervision of  the  poor.  .  .  ."  By  his 
expression  of  a  desire  that  the  executor  ar- 
range with  such  authorities  to  contribute 
one  half  the  cost  of  establishing  such  home, 
and,  if  possible,  arrange  with  such  author- 
ities to  provide  a  permanent  fund  or  in- 
come sufficient  to  properly  maintain  the 
same.  But  what  places  such  construction 
beyond  the  realm  of  debate  is  the  language 
in  the  latter  portion  of  the  item,  wherein 
the  testator  declares  that  the  main  object 
of  the  bequest  is  "the  amelioration  of  the 
condition  of  the  poor  children  in  Taskog 
Sogn  aforesaid."  But,  even  under  the  con- 
struction contended  for  by  appellant's  coun- 
sel, authorities  are  nimierous  sustaining  be- 
quests of  this  character  as  against  similar 
assaults.  See:  Kemmerer  v.  Kemmerer, 
supra;  St.  James  Orphan  Asylum  v.  Shelby, 
60  Neb.  796,  83  Am.  St.  Rep.  553,  84  N.  W. 
273;  Re  Nilson,  81  Neb.  809,  116  N.  W. 
971;  Hope  v.  Brewer,  136  N.  Y.  126,  18 
L.R.A.  458,  32  N.  E.  558;  Watkins  v.  Bige- 
low,  93  Minn.  210,  100  N.  W.  1104;  Re 
John,  30  Or.  494,  36  L.R.A.  242,  47  Pac.  341, 
50  Pac.  226;  Thompson  v.  Brown,  116  Ky. 
102,  62  L.R.A.  398,  105  Am.  St.  Rep.  194,  75 
S.  W.  210;  Sherman  v.  Congregational 
Home  Missionary  Soc.  176  Mass.  349,  57 
N.  E.  702. 

But  it  is  strenuously  contended  that  the 
bequest  is  void  for  uncertainty,  because  the 
testator  has  not  designated  with  sufficient 
particularity  the  children  whom  he  intend- 
ed as  the  objects  of  his  bounty.  The  desig- 
nation is  "the  destitute  children,"  and,  in 
another  place,  "the  poor  children  in  Tas- 
kog Sogn  aforesaid."  Whether  the  testator 
had  in  mind  any  particular  class  of  the  poor 
and  destitute  children  in  such  socken  we 
cannot  determine.  He  designated  a  general 
class,  which  may  or  may  not  include  the 
pauper  poor,  and  he  directed  that  such  chil- 
dren's home,  when  thus  established,  shall  be 
under  the  charge  and  custody  of  certain  of- 
ficials of  the  socken.  We  think  it  may  be 
fairly  implied  therefrom,  in  the  absence  of* 
anything  to  the  contrary,  that  he  intended 
to  vest  in  such  officials  the  incidental  pow- 
er to  select  the  individuals  within  the  gen- 
eral class  thus  designated  who  are  to  par- 
take of  his  bounty.  In  this  we  find  ample 
support  in  the  authorities,  a  few  of  which 
we  cite:  Hunt  v.  Fowler,  121  111.  269,  12 
N.  E.  331,  17  N.  E.  491;  Woodruflf  v.  Marsh, 
63  Conn.  125,  38  Am.  St.  Rep.  346,  26  Atl. 
846.  And  see,  generally,  cases  cited  in  not 2 
14  L.R.A.(N.S.)  133-139. 

In  Woodruff  v.  Marsh,  supra,  the  bequest 
was  "for  the  purpose  of  maintaining  and 
26  L.R.A.(N.S.) 


supporting  a  home  for  destitute  and  friend- 
less children,  permanently,  ...  to  be 
known  as  the  'William  L.  Gilbert  Home;'  the 
same  to  be  under  the  care  and  control  of 
the  above-named  persons  as  trustees." 
It  was  contended  that  this  bequest  was  void 
for  indefiniteness,  uncertainty,  and  the  ab- 
sence of  any  grant  of  power  to  select  the 
beneficiaries.  In  overruling  such  conten- 
tion, the  court  said:  "In  devises  and  be- 
quests of  this  nature,  our  law  requires 
either  certainty  in  the  particular  persons  to 
be  benefited,  or  certainty  as  to  the  class  of 
persons  to  be  benefited,  with  an  ascertained 
mode  of  selecting  them  out  of  such  class. 
The  testator,  in  the  present  case,  describes 
the  persons  whom  he  intends  to  benefit  as 
'destitute  and  friendless  children;'  the  mode 
of  benefit  to  be  'maiii-taining  and  supporting 
a  home'  for  them,  'permanently,'  at  a  place 
particularly  specified,  to  be  known  as  the 
'William  L.  Gilbert  Home,'  the  same  to  be 
under  the  care  and  control  of  the  trustees 
whom  he  has  selected,  and  their  successors 
in  the  trust.  .  .  .  We  think  that  the 
trustees  who  are  to  maintain  and  support 
this  home,  and  under  whose  eare  and  control 
it  is  expressly  placed,  are  thereby  invested 
with  ample  power  to  select  for  its  inmates 
from  time  to  time,  subject  only  to  the  lim- 
itations imposed  in  the  concluding  portion 
of  the  will,  such  individuals  of  the  class  of 
destitute  and  friendless  children  as  they,  or 
a  majority  of  them,  may  think  proper,  or 
to  commit  the  power  of  selection  to  suitable 
officers  or  agents  under  their  supervision. 
This  power  to  admit  includes  power  to  ex- 
clude, and  to  remove  after  admission.  AH 
such  acts  are  naturally  incident  to  the  con- 
trol of  the  institution."  The  foregoing  rea- 
soning impresses  us  as  sound,  and  is  strik- 
ingly applicable  to  the  case  at  bar,  and  fur- 
nishes a  sufficient  answer  to  appellant's 
contention. 

In  arriving  at  this  conclusion,  we  are  not 
unmindful  or  the  express  concession  in  re- 
spondent's brief,  to  the  efl'ect  that  such  be- 
quest is  not  sufficiently  definite  as  to  the 
beneficiaries  if  the  will  is  construed  to  apply 
solely  to  children  other  than  those  main- 
tained at  public  expense.  While  there  are 
authorities  in  support  of  the  construction 
contended  for  by  respondent's  counsel,  we 
are  convinced  that  the  adoption  .of  such  con- 
struction would  operate  to  thwart,  in  some 
degree  at  least,  the  apparent  intention  of 
the  testator.  The  length  of  this  opinion 
forbids  a  review  of  the  many  cases  cited  by 
counsel  upon  this  interesting  question.  Suf- 
fice it  to  say  that  an  examination  of  them, 
and  many  others,  has  served  to  satisfy  ua 
that  the  rule  above  announced  will  more 
nearly  effectuate  the  evident  purpose  sought 
to  be  accomplished  by  the  testator,  and  this 
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is  and  should  be  the  constant  aim  in  yiew 
by  the  court.  • 

The  lower  court,  bj  its  conclusion  of  law 
numbered  7^,  held,  in  effect,  that  under  the 
laws  of  Sweden  but  one  half  of  the  estate 
can  be  devoted  to  such  charity,  and  henoe 
that,  to  the  extent  that  the  will  attempts  to 
leave  more  than  this  for  such  purpose,  it 
cannot  be  carried  out.  In  view  of  the  lan- 
guage of  such  foreign  law,  as  disclosed  by 
the  findings,  it  is  doubtful  if  such  conclusion 
is  correct.  Such  law  purports  to  operate 
upon  the  testamentary  powers  of  citizens  of 
Sweden  only;  but,  in  any  event,  it  is  at 
least  a  debatable  question  whether  the  va- 
lidity of  such  bequest,  in  so  far  as  this 
feature  thereof  is  concerned,  should  not  be 
determined  by  the  courts  of  Sweden,  where 
the  charity  is,  by  the  will,  to  be  adminis- 
tered. But  we  do  not  understand  that  this 
question  is  before  us,  as  the  correctness  of 
sych  conclusion  is  not  challenged  by  re- 
spondent, either  by  appeal  or  otherwise. 

It  follows  that  the  portions  of  the  judg- 
ment appealed  from  are  correct,  and  the 
judgment  must  be,  accordingly,  affirmed. 

AU  concur. 
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ROBERT  IRVIN 

V. 

MISSOURI     PACIFIC    RAILWAY     COM- 
PANY, Appt., 

(81  Kan.  640,  106  Pac.  1063.) 

Carrier  —   boarding    moving    train  — 
negligence  —  question  for  Jury. 

1.  Tt  is  not  negligence  per  se  to  get  on  or 
oil  of  a  moving  train;  but  whether  it  is 
negligent  or  not  is  a  question  of  fact  and 
proper  for  the  determination  of  a  jury. 

Same  —  depot  platform  —  duty  as  to. 

2.  It  is  the  duty  of  a  railroad  company 
to  keep  its  depot  platforms  reasonably  safe 
and  free  from  obstacles  by  which  passen- 
gers are  liable  to  be  injured. 

Same—  injury  to  passenger    by  express 
truck  —  liability. 

3.  It  is  negligence  to  leave  an  express 
truck  upon  an  unli^hted  depot  platform  af- 
ter night  and  within  5  inches  of  a  passing 
passenger  train. 

Same  —  defense  —  act  of  express  com- 
pany. 

4.  A  railroad  company  cannot  avoid  its 

Headnotes  by  Graves,  J. 

Note.  —  As  to  negligence  of  passcn^ircr  in 

getting  on  or  off  moving  train,  see  notes  to 
arr  v.  Eel  River  &  E.  R.  Co.  21  L.R.A.  354, 
and  Hovlman  v.  Kanawha  &  M.  R.  Co.  22 
L..Il.A.(N.S.)    741. 
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liability  to  passengers  on  account  of  danger* 
ous  obstacles  upon  its  depot  platform,  on 
the  ground  that  such  obstacles  were  placed 
thereon  by  an  express  company  whicn  was 
permitted  to  occupy  and  use  such  platform 
for  its  own  purposes. 

Trial  —  misleading  instructions. 

5.  An  instruction  which  was  requested  by 
the  defendant  and  refused  by  the  court  ex- 
amined, and  held  to  have  been  properly  re- 
jected. 

Appeal  —  immaterial  instructions  —  ef- 
fect. 

6.  An  instruction  given  by  the  court  ex- 
amined, and  held  not  error. 


(February  12,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Morton  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Affirmed. 

Statement  by  Graves,  J.: 

This  is  an  action  commenced  in  the  dis- 
trict court  of  Rush  county  by  Albert  Irvin 
as  plaintiff  to  recover  from  the  Missouri 
Pacific  Railway  Company,  as  defendant, 
damages  for  a  personal  injury  received  by 
him  at  the  station  of  McCracken  on  said 
railway  in  said  county,  on  account  of  the 
negligence  of  said  defendant.  The  plaintiff 
lived  at  McCracken  and  went  to  the  station 
about  the  time  the  train  arrived.  When 
the  train  stopped,  a  friend  of  the  plaintiff, 
Albert  Smith,  got  off  onto  the  platform. 
They  met,  and  plaintiff  invited  Smith  to 
stay  all  night,  saying  he  would  drive  him  into 
the  country,  where  he  wanted  to  go  early 
in  the  morning.  Smith  declined,  and  asked 
the  plaintiff  to  get  on  the  train  and  go  with 
him.  While  they  were  talking,  the  call  "All 
aboard"  was  given.  The  train  started  and 
they  both  jumped  on  the  step  at  the  rear 
end  of  the  smoker;  Smith  first,  and  the 
plaintiff  after  him.  Smith  stopped  on  the 
second  step,  and  the  plaintiff  was  for  that 
reason  compelled  to  stand  on  the  first  or 
lower  step.  One  of  his  feet  hung  over  about 
5  inches,  and  as  the  train  was  passing,  struck 
an  express  truck  and  was  injured.  The  plat- 
form at  the  station  was  not  lighted. 

The  facts  in  detail  as  found  by  the  jury 
read: 

(1)  Question.  What  time  did  the  de- 
fendant's train  arrive  at  the  station  of  Mc- 
Cracken on  the  evening  of  April  14,  1900? 

Answer.  10:15  P.  M. 

(2)  Q.  How  long  did  said  train  remain 
at  said  station  of  McCracken? 

A.  5  to  10  minutes. 


740 


KANSAS  SUPREME  CXDURT. 


(3)  Q.  How  piany  oars  were  there  in 
said  train  T 

A.  Five. 

( 4)  Q.  Was  said  train  a  passenger  train  ? 
A.  Yes. 

(5)  Q.  About  how  many  passengers,  if 
Any>  got  off  said  train  at  McCrackenT 

A.  Two. 

(6)  Q.  About  how  many  persons  other 
than  the  plaintiff  got  onto  said  train  at 
McCracken  ? 

A.  One  or  two. 

(7)  Q.  Did  plaintiff  attempt  to  get  onto 
said  train  after  it  started  to  leave  said  sta- 
tion? 

^y*    jL  es.      .      •     • 

(0)  Q.  What  car  did  plaintiff  attempt  to 
get  onto? 

A.  Smoking  car. 

(10)  Q.  If  the  plaintiff  had  boarded  train 
immediately  after  all  passengers  who  were 
destined  for  McCracken  had  alighted,  would 
he  have  had  ample  time  to.  have  gotten  into 
the  car  before  said  train  started? 

A.  Yes.    ... 

(12)  Q.  When  plaintiff  stepped  onto  the 
first  step  of  said  passenger  coach,  how  far 
was  the  express  truck  from  him? 

A.  About  60  feet. 

(13)  Q.  As  said  train  passed  by  said  ex- 
press truck,  what  was  the  distance  between 
the  said  train  and  the  express  truck? 

A.  Five  inches. 

(14)  Q.  Do  you  find  that  plaintiff  stood 
with  one  foot  on  the  lower  step  of  said  pas- 
senger coach,  and  permitted  the  other  foot 
and  leg  to  swing  or  protrude  beyond  the 
surface  of  side  of  said  car? 

^x.   X  es.     ... 

(16)  Q.  Was  there  anything  to  have  pre- 
vented the  plaintiff  from  placing  both  of 
his  feet  upon  the  lower  step  of  said  passen- 
ger car  upon  which  he  was  riding  at  the 
time  of  the  injury  complained  of? 

A.  No.      ... 

(18)  Q.  If  plaintiff  had  placed  both  his 
feet  upon  the  lower  step  of  said  car,  would 
he  have  beeh  struck  by  said  express  truck? 

A.  Yes. 

(10)  Q.  What  was  there,  if  anything,  to 
have  prevented  plaintiff  from  placing  both 
of  his  feet  upon  the  lower  step  of  said 
car,  standing  erect,  and  thus  preventing  any 
part  of  his  body  from  protruding  beyond 
the  surface  or  side  of  said  car? 

A.  A  passenger. 

(20)  Q.  After  said  train  stopped  and  dis- 
charged the  passengers  destined  to  McCrack- 
en, how  long  did  plaintiff  remain  upon  the 
station  platform  before  he  attempted  to 
board  said  train? 

A.  About   five  minutes. 

(21)  Q.  When  plaintiff  went  to  said  sta- 
26  L.R.A.(N.S.) 


tion  did  he  have  any  intention  of  becoming 
a  passenger  upon  sai^  train? 
A.  No. 

(22)  Q.  Do  you  find  that  plaintiff,  at  any 
time,  intended  to  become  a  passenger  upon 
said  train? 

A.  Yes. 

(23)  Q.  If  you  answer  the  next  preceding 
question  "Yes,"  then  state  when,  with  ref- 
erence to  the  time  he  got  upon  the  step  of 
said  coach,  he  made  up  his  mind  to  become 
a  passenger  upon  said  train. 

A.  When  he  boarded  the  train. 

(24)  Q.  When  plaintiff  stepped  upon  the 
first  step  of  said  passenger  coach,  was  there 
any  person  preceding  him? 

A.  Yes. 

(25)  Q.  If  you  answer  the  next  preceding 
question  "Yes,"  then  state  who  said  person 
was. 

A.  Albert  Smith. 

(26)  Q.  If  you  answer  question  No.  24 
"Yes,"  then  state  where  said  person  was 
who  was  entering  said  coach  ahead  of  plain- 
tiff. 

A.  Standing  on  second  step  of  car. 

(27)  Q.  If  you  find  that  one  Albert 
Smith  was  entering  said  coach  ahead  of 
plaintiff,  then  state  if  he  is  the  party  with 
whom  plaintiff  was  talking  while  said  train 
remained  at  said  station. 

A.  Yes. 

(28)  Q.  Did  plaintiff  get  onto  the  rear  of 
said  coach,  or  the  front  end  thereof? 

A.  Rear. 

( 29 )  Q.  What  was  the  length  of  said  pas- 
senger coach  which  plaintiff  claims  he  at- 
tempted to  board? 

A.  About  50  feet. 

(30)  Q.  Was  baggage  and  express  car 
the  next  car  in  front  of  said  car  upon  which 
plaintiff  was  riding? 

A.  Yes. 

( 31 )  Q.  What  was  the  length  of  said  bag- 
gage and  express  car? 

A.  About  50  feet. 

(32)  Q.  Was  there  a  door  in  the  center 
of  the  side  of  the  said  car  used  for  the  pur- 
pose of  receiving  and  discharging  baggage 
and  express? 

A.  There  were  two  doors. 

(33)  Q.  Had  said  express  truck  by  which 
plaintiff  claims  to  have  been  struck  been 
used  to  load  express  only  into  said  bagga^ire 
car  before  said  train  started  from  said  sta- 
tion? 

A.  Yes. 

(35)  Q.  Did  said  plaintiff  know  that  said 
express  truck  was  near  the  train  at  the  time 
he  stepped  onto  the  lower  step  of  said 
coach  ? 

A.  No. 

(30)   Q.  Did    one    Albert    Smith    alighi 
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from  said  pabaenger  train  at  the  station  of 
McCracken   and  engage  in  a  conversation 
with  plaintiff? 
A.  Yes. 

(37)  Q.  Did  said  Albert  Smith  alight 
from  said  train  at  the  station  of  McCracken 
for  the  purpose  of  terminating  his  journey 
or  for  the  purpose  of  talking  with  plaintiff? 

A.  For  the  purpose  of  seeing  if  any  of 
his  family  was  there. 

(38)  Q.  Did  plaintiff  know  that  Albert 
Smith  would  be  a  passenger  upon  said  pas- 
senger train  when  he  went  to  said  station 
that  night? 

A.  No. 

(39)  Q.  How  long  had  plaintiff  been  at 
said  station  before  the  arrival  of  the  pas- 
senger train? 

A.  About  five  minutes. 

(40)  Q.  As  said  train  stood  at  the  sta- 
tion of  McCracken,  what  was  the  distance 
between  the  end  of  the  car  that  plaintiff 
got  on  and  said  baggage  trucks? 

A.  Between  75  and  80  feet.  •  «"- 

Messrs.  B.  P.  'Waggener,  W.  P.  Wag- 
gener,  and  S.  I.  Hnle,  for  appellant: 

Tlie  plaintiff  was  guilty  of  such  negli- 
gence in  attempting  to  board  a  moving  train 
as  to  preclude  recovery. 

Chicago  &  N.  W.  R.  Co.  v.  Scates,  90  111. 
580;  Sachrowitz  v.  Atchison,  T.  &  S.  F.  R. 
Co.  37  Kan.  212,  15  Pac.  242;  Merrill  v. 
Eastern  R.  Co.  139  Mass.  238,  52  Am.  Rep. 
705,  1  N.  E.  648;  Ohio  &  M.  R.  Co.  v.  Al- 
lender,  47  111.  App.  485;  3  Thomp.  Neg. 
§  3001;  Lauterer  v.  Manhattan  R.  Co.  63 
C.  C.  A.  38,  128  Fed.  540;  Phillips  v.  Rens- 
selaer &  S.  R.  Co,  49  N.  Y.  177;  Weeks  v. 
New  Orleans,  S.  F.  &  L.  R.  Co.  40  La.  Ann. 
800,  8  Am.  St.  Rep.  560,  5  So.  72;  Jones 
V.  Boston  &  M.  R.  Co.  163  Mass.  245,  39 
N.  E.  1019;  Scbaefer  v.  St.  Louis  &  Suburban 
R.  Co.  128  Mo.  64,  30  S.  W.  331;  Randall 
V.  Frankford,  S.  &  P.  City  Pass.  R.  Co.  139 
Pa.  464,  22  Atl.  639;  Felton  v.  Chicago, 
R,  I.  &  P.  R.  Co.  69  Iowa,  577,  29  N.  W. 
618;  Reynolds  v.  Richmond  &  M.  R.  Co.  92 
Va.  400,  23  S.  E.  770;  Green  v.  Young 
Men's  Christian  Asso.  65  111.  App.  459; 
Gallagher  v.  West  End  Street  R.  Co.  156 
Mass.  157,  30  N.  E.  480;  Schmidt  v.  North 
Jersey  Street  R.  Co.  66  N.  J.  L.  424,  49 
Atl.  438;  Foster  v.  Seattle  Electric  Co.  35 
Wash.  177,  76  Pac.  995;  Sellers  v.  Union 
Traction  Co.  21  Pa.  Super.  Ct.  5;  Murphy 
V.  North  Jersey  Street  R.  Co.  71  N.  J.  L. 
5,  58  Atl.  1018;  Pence  v.  Wabash  R.  Co. 
116  Iowa,  279,  90  N.  W.  59. 

The  position  of  the  express  truck  near  the 
side  door  of  the  express  car,  while  the  train 
waited  at  the  station  for  passengers  to  en- 
ter its  coaches,  was  not  the  proximate  cause 
of  the  injury  complained  of. 
26  L.R.A.(N.S.) 


Chicago,  K.  &  W.  R.  Co.  f.  Bell,  1  Kan. 
App.  71,  41  Pac.  209;  Merrill  v.  Eastern 
R.  Co.  supra;  Atchison,  T.  &  S.  P.  R.  Co. 
V.  Aderhold,  68  Kan.  293,  49  Pac.  83;  Mis- 
souri P.  R.  Co.  V.  Columbia,  65  Kan.  390, 
58  L.RA.  399,  69  Pac.  338;  Chicago  k  N. 
W.  R  Co.  V.  Scates,  supra;  Chicago,  St.  P. 
M.  &  0.  R.  Co.  V.  Elliott,  20  L.R.A.  582,  6 
C.  C.  A.  347,  12  U.  S.  App.  381,  55  Fed. 
949;  Cumberland  &  W.  Electric  R.  Co.  v. 
Thompson,  102  Md.  193,  62  Atl.  243;  3 
Thomp.  Neg.  §  3001. 

The  railroad  company  was  not  negligent 
as  regards  the  express  truck. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Calhoun, 
213  U.  S.  1-9,  63  L.  ed.  671-676,  29  Sup. 
Ct.  Rep.  321. 

Mr.  George  G.  Orr  also  for  appellant. 

Mr.  G.  R.  McKee  for  appellee. 

Graves,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  contends  that  the  plaintiff 
was  guilty  of  contributory  negligence  for 
the  reason  that  he  boarded  a  moving  train. 
It  is  not  necessarily  negligent  to  get  upon  a 
moving  passenger  train,  and  generally 
whether  it  is  negligent  or  not  is  a  ques- 
tion for  the  jury.  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Holloway,  71  Kan.  1,  114  Am. 
St.  Rep.  462,  80  Pac.  31;  3  Thomp.  Neg. 
§§  2995,  2996;  Distler  v.  Long  Island 
R.  Co.  151  N.  Y.  424,  35  L.R.A.  762,  45 
N.  E.  937;  Chicago  &  A.  R.  Co.  v.  Gore, 
202  111.  188,  95  Am.  St.  Rep.  224,  66 
N.  E.  1063;  Chicago  &  A.  R.  Co.  v.  Winters, 
175  111.  293,  51  N.  E.  901.  In  this  case  the 
question  of  contributory  negligence  was 
specially  pleaded  and  relied  upon  as  a  de- 
fense. The  general  verdict  finds  in  favor  of 
the  plaintiff  upon  all  the  issues  presented. 
It  seems  too  late,  therefore,  to  raise  this 
question  now.  The  parties  are  concluded 
by  the  verdict. 

The  plaintiff  did  not  intend  to  take  the 
train  until  it  began  to  move,  when  he  de- 
termined to  go.  There  was  no  time  then  to 
buy  a  ticket.  The  necessity  was  presented 
to  get  on  the  train  immediately  or  forego 
the  contemplated  trip.  He  had  the  money 
with  which  to  pay  his  fare,  and  he,  in  good 
faith,  attempted  to  get  upon  the  train  as 
a  passenger.  He  would  have  been  inside  the 
car  in  a  moment  had  he  not  been  stopped 
by  Smith,  who  stood  upon  the  step  next 
above  where  he  stood.  He  was  in  no  way 
responsible  for  the  obstacle  presented  by 
this  other  passenger.  It  hjas  been  the  gen- 
eral practice  of  passengers  in  this  state 
when  not  prevented  by  the  rules  of  the 
company,  to  board  trains  in  this  manner 
or  any  other  manner  which  best  suited  their 
convenience,  and  this  practice  has  been  gen- 
erally acquiesced  in  by  railroad  companifSL 
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No  rules  or  regulations  upon  this  subject 
were  in  force  upon  the  defendant's  road  at 
the  time  the  plaintiff  was  injured.  Under 
the  circumstances  here  shown  we  see  no 
good  reason  for  holding  that  the  plaintiff 
was  not  a  passenger. 

It  has  been  suggested  that  the  truck  up- 
on which  the  plaintiff  was  injured  belonged 
to  the  Pacific  Express  Company,  and  tlie 
court  was  requested  to  submit  special  ques- 
tions of  fact  to  the  jury,  which  apparently 
were  intended  to  establish  that  this  express 
company  not  only  owned  the  truck,  but  also 
that  it  was  used  by  that  company  upon 
that  evening,  delivering  express  matter  to 
the  train  upon  which  plaintiff  was  injured. 
We  are  unable  to  see  the  importance  of 
this  evidence  or  of  the  fact,  if  established. 
The  railway  company  owned  the  station,  the 
platform,  and  the  track,  and  was  operating 
a  passenger  train  as  a  common  carrier.  It 
thereby  became  charged  with  all  the  re- 
sponsibilities and  liabililies  imposed  by  law 
upon  a  common  carrier  of  passengers,  and 
could  not  avoid  the  duties  thus  imposed  by 
permitting  a  third  person  to  transact  busi- 
ness upon  its  platform,  and  negligently 
place  dangerous  obstacles  where  they  would 
be  liable  to  injure  passengers,  whom  it  was 
the  duty  of  the  railway  company  to  protect 
from  danger.  This  train  passed  in  the  night 
time;  the  platform  was  dark;  plaintiff  was 
not  aware  of  the  presence  of  this  truck.  It 
is  the  duty  of  a  railway  company  to  keep 
its  platform  reasonably  clear  and  free  from 
obstacles  by  which  passengers  are  liable 
to  be  injured.  This  truck  was  left  in  the 
darkness,  within  5  inches  of  the  passenger 
car,  and  within  a  few  feet  from  where  it 
had  just  been  used  in  loading  express  mat- 
ter upon  the  train.  This  was  negligence, 
and  it  must  be  treated  as  the  negligence  of 
the  railway  company,  regardless  of  who 
owned  the  truck  or  whose  employee  placed 
it  in  a  position  dangerous  to  people  on  the 
passenger  train. 

The  district  court  refused  to  give  an  in- 
struction to  the  jury  requested  by  the  de- 
fendant, which  reads:  "The  jury  is  instruct- 
ed that  the  plaintiff  contends  that,  by  reason 
of  the  fact  that  Albert  Smith  stopped  on 
the  second  step  of  said  passenger  car,  he 
was  prevented  from  getting  upon  said  plat- 
form, and  was  consequently  injured.  There 
is  no  claim  that  there  was  any  connection 
between  the  act  of  said  Smith  in  remain- 
ing upon  said  step  and  the  position  of  said 
express  truck,  and  as  one  person  is  not 
liable  for  the  injury  done  by  another  unless 
they  act  in  concert,  the  defendant  would 
not  be  liable  in  this  case  if  the  accident 
was  the  result  of  Smith's  obstructing  the 
plaintiff  from  getting  upon  said  car."  It  is 
diflieult  to  say  what  specific  legal  proposi- 
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I  tion  was  intended  to  be  presented  by  this 
instruction.  The  court  might  well  have  re- 
fused to  give  it,  because  calculated  to  con- 
fuse and  mislead  the  jury.  It  is  not  clear 
and  specific  as  all  instructions  should  be. 
With  doubt  and  hesitation  we  assume  that 
the  intention  of  the  instruction  was  to  have 
the  jury  advised  as  matter  of  law  that  the 
proximate  cause  of  the  injury  was  Smith, 
and  not  the  express  truck.  The  cases  cited, 
however,  in  support  of  the  instruction, 
would  justify  the  inference  that  the  inten- 
tion may  have  been  to  have  the  court  say 
to  the  jury  in  efi'ect  that  the  case  ought  to 
have  been  brought  against  Smith  instead  of 
the  company.  But  whatever  may  have  been 
the  intention,  we  are  unable  to  say  that 
the  court  erred  in  refusing  to  give  the  in- 
struction to  the  jury. 

Objection  has  been  made  to  an  instruc- 
tion given  by  the  court  upon  its  own  mo- 
tion, which  reads:  "It  is  the  duty  of  the 
persons  in  charge  of  a  passenger  train,  in 
starting  and  stopping  such  train  at  a 
station,  to  look  to  the  safety  of  passengers, 
and  not  to  start  or  stop  such  train  in  such 
manner  as  to  result  in  the  injury  of  a 
person  in  getting  on  or  off  thereof  and  using 
proper  care  for  his  own  safety."  Under  the 
evidence  this  instruction  was  not  material. 
The  Injury  of  which  the  plaintiff  complains 
was  not  caused  by  the  mere  manner  in 
which  the  train  was  started,  and  the  in- 
struction might  well  have  been  omitted; 
but  we  are  unable  to  perceive  how  the  jury 
could  have  been  misled  or  confused  by  it, 
or  how  the  rights  of  the*  defendant  could 
have  been  materially  prejudiced  thereby, 
and  we  cannot  say  that  error  sufficient  to 
justify  a  reversal  was  committed  by  the 
court  in  giving  it. 

We  do  not  find  any  material  error  in 
the  case,  and  the  judgment  of  the  District 
Court  is  affirmed. 


MINNESOTA   SUFJIEME   COURT. 

HARRY  H.  GAY  et  al. 

V. 

SAMUEL   UREN  et   aL 
(—  Minn.  — ,  123  N.  W.  295.) 

Appeal  —  memorandnin  —  reference  to. 

1.  When  a  motion  for  a  new  trial  is  made 

Headnotes  by  Lewis,  J. 


Note,  —  Right  to  join  agent  and  undis^ 
closed  principal  as  defendants  in  the 
same  action. 

The  general   rule   as  established  by  the 
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upon  the  ground  that  the  Terdict  is  not 
supported  by  the  evidence,  and  for  errors 
of  law  occurring  at  the  trial,  and  the  order 
of  the  court  granting  a  new  trial  does  not 
specify  upon  what  ground  the  motion  is 
granted,  the  memorandum  of  the  trial  court 
may  be  referred  to  for  the  purpose  of  as- 
certaining upon  what  ground  the  order  was 
granted,  notwithstanding  the  omission  of 
the  word  ''memorandum"  in  subdivision  7, 
§  4198,  Rev.  Laws  1905, 

Held,  on  the  facts  before  the  trial  court 
at  the  beginning  of  the  trial,  the  court  did 
not  err  in  not  requiring  plaintifTs  to  elect 
as  between  the  parties  defendant. 

Undisclosed  principal  —  agent  —  action 
—  rig:lits  —  liabilities. 

2.  Where  one  party  to  a  contract  deals 
with  another  as  principal,  and  afterwards 
discovers  that  such  party  was  in  fact  an 
agent  for  an  undisclosed  principal,  he  may 
enforce  tue  contract  against  such  agent  or 
against  the  principal;  but  where  the  undis- 
closed principal  denies  that  he  is  the  prin- 
cipal, the  party  who  seeks  to  enforce  the 
contract  may  commence  an  action  against 
both,  in  order  to  ascertain  the  facts. 

Principal    and    agent  —  action    against 
both  —  dismissal  as  to  one  —  cITcct. 

3.  In  such  case  the  dismissal  of  the  ac- 
tion at  the  close  of  plaintiffs'  case  as  to  one 
of  the  defendants,  in  response  to  their,  mo- 
tion to  elect,  was  equivalent  to  an  election 
to  hold  the  other  defendant.  Held,  defend- 
ant Kelley  was  not  prejudiced  by  the  order 
of  the  court  permitting  plaintiffs  to  reopen 
their  case  after  resting  and  dismissing  the 
same  as  to  defendant  Uren. 

Trial  —  action   against  principal   and 
agent  —  election  —  question  for  Jury. 

4.  Under  the  evidence,  it  did  not  conclu- 
sively appear  that  plaintiffs  had  elected  to 
hold    defendant   Uren,    and   that    they    had 


abandoned  their  action  as  against  defendant 
Kelley.  Under  all  of  the  evidence,  it  was  a 
question  of  fact  properly  submitted  to  the 
jury, 

(November  12,  1909.) 

(^ROSS  appeals  from  an  order  of  the  Dis- 
J  trict  Court  for  St.  Louis  County  deny- 
ing judgment  notwithstanding  a  verdict  for 
plaintiffs,  but  granting  a  new  trial,  in  an 
action  brought  to  recover  damages  for  fail- 
ure to  pay  for  certain  stock  alleged  to  have 
been  purchased  by  defendants  from  plain- 
tiffs; the  defendants  appealing  from  so 
much  of  the  order  as  denied  their  motion 
for  judgment;  and  the  plaintiffs  appealing 
from  so  much  as  gpranted  a  new  trial. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Baldwin,  Baldwin,  &  Pancer, 
for  plaintiffs: 

The  court  did  not  err  in  denying  the  de- 
fendants' joint  motion  that  plaintiffs  be 
required  to  elect,  at  the  beginning  of  the 
trial  and  before  the  testimony  of  defendant 
Uren  was  received,  as  to  which  of  the  de- 
fendants they  would  seek  to  hold. 

Mechem,  Agency,  §  699 ;  Tew  v.  Wolfsohn, 
77  App.  Div.  454,  79  N.  Y.  Supp.  286;  Mc- 
Lean  v.  Sexton,  44  App.  Div.  520,  60  N.  Y. 
Supp.  871;  Wagner  v.  Nagel,  33  Minn.  348. 
23  N.  W.  308;  Hawley  v.  Wilkinson,  18 
Minn.  525,  Gil.  468;  Plummer  v.  Mold,  22 
Minn.  17;  Dunnell,  PI.  §  275. 

Where  a  party  has  a  right  to  choose  one 
of  two  or  more  appropriate,  but  inconsist- 
ent, remedies,  and,  with  full  knowledge  of 
all  the  facts  of  the  case,  and  of  his  rights, 
makes  deliberate  choice  of  one,  then  he  is 


weight  of  authority  is  that  one  dealing  with 
an  agent  of  an  undisclosed  principal  has, 
upon  disclosure,  an  election  to  hold  either 
of  them,  but  he  cannot  hold  both.  See  this 
question  discussed  in  note  to  Murphy  v. 
Hutchinson,  21  L.R.A.(N.S.)  785. 

He  may,  however,  join  in  an  action  .such 
agent  and  the  principal,  after  disclosure, 
and  such  joinder  does  not  amount  to  a  mis- 
joinder of  parties.  Tew  v.  Wolfsohn,  38 
Misc.  54,  7«  N.  Y.  Supp.  919,  affirmed  in 
77  App.  Div.  454,  79  N.  Y.  Supp.  280,  which 
was  also  affirmed  on  other  grounds  in  174 
N.  Y.  272.  60  N.  E.  934. 

Au<\  it  is  error  for  the  trial  court  to  com- 
pel the  plaintiff  to  discontinue  or  dismiss 
the  action  as  to  the  agent,  on  the  theory 
that  the  joinder  of  the  agent  and  princi- 
pal was  improper,  and  amounted  to  an  elec- 
tion to  hold  the  principal.  Mattlage  v. 
Poole,  15  Hun,  556.  The  court  said  that 
the  commencement  of  an  action  against  the 
principal,  no  judgment  having  been  entered 
against  her,  did  not  bar  an  action  against 
the  agent;  and  added  that  plaintiff  may  dis- 
continue against  the  principal,  strike  the 
name  from  the  complaint,  and  there  remains 
26  L.R.A.(N.S.) 


an  undoubted  right  of  action  against  the 
agent. 

And  in  Belt  v.  Washington  Water  Power 
Co.  24  Wash.  387,  64  Pac.  525,  it  is  said 
that  the  misjoinder  of  parties  by  joining  an 
agent  and  his  undisclosed  principal,  if  it  is  a 
misjoinder,  is  cured  by  discontinuing  as  to 
the  agent,  upon  the  question  being  raised 
by  demurrer. 

But  see  Williams  v.  Uncompahgre  Canal 
Co.  13  Colo.  409,  22  Pac.  806,  and  Marriott 
V.  Clise,  12  Colo.  501,  21  Pac.  909,  to  the 
point  that  the  objection  that  an  agent  and 
his  undisclosed  principal  were  improperly 
joined  in  an  action  upon  a  contract  with  the 
agent  may  be  waived  by  the  parties  answer- 
ing over. 

The  authorities  are  in  substantial  har- 
mony in  sustaining  the  right  to  join  an 
agent  and  his  undisclosed  principal  in  an 
action  upon  a  simple  contract  with  the 
agent.  Mussenden  v.  Raiffe,  131  111.  App. 
466;  Pittsburg  Plate  Glass  Co.  v.  Roque- 
more  (Tex.  Civ.  App.)  88  S.  W.  449;  Ses- 
sions v.  Block,  40  Mo.  App.  569;  Young  v. 
Garlington,  31  S.  C.  290,  9  S.  E.  960;  Tew 
V.  Wolfsohn  and  Mattlage  ▼.  Poole,  supra. 
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bound  by  his  election,  and  is  estopped  from 
again  electing  and  resorting  to  the  other 
remedy. 

Pederson  v.  Christoflferson,  97  Minn.  491, 
106  N.  W.  958;  Lindquist  v.  Dickson,  98 
Minn.  369,  6  L.R.A.(N.S.)  729,  107  N.  W. 
958,  8  A.  &  E.  Ann.  Cas.  1024;  Steele  Smith 
Grocery  Co.  v.  Potthast,  109  Iowa,  413,  80 
N.  W.  517;  Clark  &  S.  Agency,  §  462. 

The  plaintiffs  had  a  right  to  bring  suit 
against  both  defendants. 

Tew  V.  Wolfsohn  and  McLean  v.  Sexton, 
supra;  31  Cyc.  Law  &  Proc.  p.  1624. 

The  question  of  election  is  a  question  for 
the  jury. 

Mechem,  Agency,  §  699;  Clark  &  S. 
Agency,  §  462;  Hoffman  v.  Anderson,  112 
Ky.  893,  67  S.  W.  49;  Atlas  S.  S.  Co.  v. 
Colombian  Land  Co.  42  C.  C.  A.  398,  102 
Fed.  368;  Steele  Smith  Grocery  Co.  v.  Pott- 
hast, supra. 

Messrs.  McMahon  A  Rock  for  defend- 
ants. 

Ijewls,  J.,  delivered  the  opinion  of  the 
court: 

Respondents  were  stockbrokers,  and 
brought  this  action  to  reco.ver  the  amount 
claimed  to  be  due  for  the  failure  to  pay  for 
certain  stock  alleged  to  have  been  purchased 
by  appellant  Uren  for  and  on  behalf  of 
appellant  Eelley.  Appellants  moved  for 
judgment  notwithstanding  the  verdict  in 
favor  of  plaintiffs,  and,  .if  that  be  denied, 
for  an  order  setting  aside  the  verdict  and 
granting  a  new  trial.  The  court  denied  the 
motion  for  judgment  notwithstanding  the 
verdict,  but  granted  the  motion  for  a  new 
trial,  without  stating  in  the  order  upon 
what   ground;    whereupon  Kelley   appealed 


from  that  portion  of  the  order  denying  his 
motion  for  judgment,  and  respondents  ap- 
pealed from  that  part  of  the  order  granting 
the  motion  of  appellant  Kelley  for  a  new 
trial.  Counsel  for  Kelley  conceded  at  the 
argument  that  the  appeal  from  the  order 
denying  the  motion  for  judgment  notwith- 
standing the  verdict  would  have  to  be  aban- 
doned, under  the  authority  of  St.  Anthony 
Falls  Bank  v.  Graham,  67  Minn.  318,  69  N. 
W.  1077;  Oelschlegel  v.  Chicago  G.  W.  R. 
Co.  71  Minn.  60,  73  N.  W.  631,  and  Savings 
Bank  v.  St.  Paul  Plow  Co.  76  Minn.  7,  78 
N.  W.  873;  and  the  only  question  remaining 
was  whether  the  court  erred  in  granting  a 
niew  trial. 

A  memorandum  of  the  trial  court  was  at- 
tached to,  but  not  made  a  part  of,  the  order 
granting  the  motion  for  a  new  trial.  In 
that  memorandum^  the  trial  judge  states 
that  he  had  some  doubt  as  to  the  rules  of 
law  applicable  to  the  case,  "but,  aside  from 
that,  it  is  best  that  there  be  a  new  trial." 
At  the  argument  before  this  court  it  is 
assumed  by  the  court  and  counsel  that  chap- 
ter 46,  p.  51,  Laws  1901,  was  still  in  force, 
and  that  the  memorandum,  although  not 
attached  to  the  order,  might  be  considered 
for  the  purpose  of  determining  upon  what 
ground  the  order  was  granted.  Since  the 
argument  our  attention  has  been  called  to 
the  fact  that  chapter  46  was  amended  by 
the  Revised  Laws  of  1905,  by  striking  out 
the  word  "memorandum."  Subdivision  7, 
§  4198,  Rev.  Laws  1905,  with  reference  to 
new  trials,  reads:  "That  the  verdict,  de- 
cision, or  report  is  not  justified  by  the  evi- 
dence, or  is  contrary  to  law,  but,  unless  it 
be  so  expressly  stated  in  the  order  granting 
a  new  trial,  it  shall  not  be  presumed  on 


But  in  such  case  the  plaintiff,  before  tak- 
ing judgment,  will  be  required  to  elect  which 
party  the  judgment  shall  be  against.  He 
cannot  have  judgment  against  both.  Mus- 
senden  v.  Raiffe;  Sessions  v.  Block;  Pitts- 
burg Plate  Glass  Co.  v.  Roquemore;  Tew 
V.  Wolfsohn ;  and  Mattlage  v.  Poole, — supra. 

A  conclusion  to  the  contrary  was  reached 
in  Weil  v.  Raymond,  142  Mass.  200,  7  N.  E. 
860,  wherein  a  creditor  was  denied  the  right 
to  maintain  a  bill  in  equity  against  an  agent 
and  his  alleged  undisclosed  principal,  on  the 
ground  that  he  could  not  join  such  parties 
in  an  action  either  at  law  or  in  equity.  The 
court  said  he  could  not  make  both  the  assent 
and  the  principal  the  principal  defendants 
in  one  suit,  wliether  he  charged  them  con- 
junctively or  alternatively.  It  was,  how- 
ever, said  that,  while  he  could  not  sue  them 
both  jointly,  he  could  proceed  against  each 
separately,  but  not  to  judgment  against 
both,  as  a  judgment  against  one,  although 
unsatisfied,  is  a  bar  to  an  action  against 
the  other. 

And  see  Cross  v.  Matthews,  91  L.  T.  N.  S. 
500.  which  holds  that  entering  judgment 
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against  the  agent  upon  his  default  in  an 
action  against  both  him  and  his  undisclosed 
principal  precluded  further  action  against 
the  principal,  even  though  the  judgment 
against  the  agent  was  afterwards  set  aside. 

In  Young  v.  Garlington,  supra,  a  creditor 
was  permitted  to  join  an  undisclosed  prin- 
cipal with  the  agent  after  having  first  8ue<l 
the  agent,  the  facts  subsequently  disclosing 
the  agency,  and  judgment  was  taken 
against  the  undisclosed  principal,  but  not 
against  the  agent.  It  does  not,  however, 
appear  that  the  plaintiff  was  required  to 
make  an  election  other  than  the  mere  fact 
that  he  had  judgment  only  against  the 
principal. 

And  it  has  been  held  that  an  agent  of  an 
undisclosed  principal,  upon  being  sued  for 
breach  of  warranty  by  a  purchaser  with 
whom  he  dealt  on  behalf  of  the  principal, 
may  have  such  principal  made  a  party  to 
the  suit,  in  order  that  he  may  have  judg- 
ment rendered  in  his  favor  against  his  prin- 
cipal, in  the  event  of  plaintiff  recovering 
judgment  against  him.  Ash  v.  Beck  (Tex. 
Civ.  App.)  68  8.  W  53. 
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appeal  to  have  been  made  on  the  ground 
that  the  verdict,  decision,  or  report  was  not 
justified  by  the  evidence."  Prior  to  the  en- 
actment of  chapter  46,  Laws  1901,  the  rule 
was  that,  when  a  new  trial  was  granted  in 
general  terms,  the  memorandum  could  not 
be  referred  to  for  the  purpose  of  determin- 
ing upon  what  ground  the  order  was  grant- 
ed. Morrow  v.  St.  Paul  City  R.  Co.  65 
Minn.  382,  67  X.  W.  1002.  And  presumably 
chapter  46  was  enacted  to  change  the  effect 
of  the  decision.  In  Halvorsen  v.  Moon  & 
K.  Lumber  Co.  87  Minn.  18,  94  Am.  St.  Rep. 
669,  91  N.  W.  28,  decided  June  27,  1902, 
the  motion  for  a  new  trial  was  based  upon 
several  grounds,  and  there  was  no  memoran- 
dum. The  court  held  that  the  order  grant- 
ing the  motion  for  a  new  trial  could  be 
sustained  only  for  errors  of  law  occurring 
at  the  trial,  and  reference  was  made  to 
chapter  46,  Laws  1901.  This  decision  was 
followed  in  Berg  v.  Olson,  88  Minn.  392,  93 
N.  W.  309;  Fitger  v.  Guthrie,  89  Minn.  330, 
94  N.  W.  888;  Hillestad  v.  Lee,  91  Minn. 
336,  97  N.  W.  1055;  Owens  v.  Savage,  93 
Minn.  468,  101  N.  W.  790;  Briggs  v.  Ruther- 
ford, 94  Minn.  23,  101  N.  W.  954;  Merrill 
V.  Pike,  94  ^linn.  186,  102  X.  W.  393;  Sather 
V.  Sexton,  101  Minn.  544,  112  N.  W.  1142. 

The  above  cases  have  reference  solely  to 
those  orders  granting  a  new  trial  in  general 
terms,  when  the  motion  for  a  new  trial  was 
based  upon  two  or  more  grounds;  but  there 
is  another  line  of  decisions  having  reference 
to  the  use  of  the  memorandum,  when  not 
made  a  part  of  orders  other  than  those 
granting  a  new  trial.  In  the  case  of  Myers 
V.  Chicago,  St.  P.  M.  &  0.  R.  Co.  69  Minn. 
476,  65  Am.  St.  Rep.  579,  72  N.  W.  694,  the 
order  appealed  from  was  one  overruling  a 
demurrer,  and  the  court  held  that  the  order 
should  be  taken  with  all  the  force  and  effect 
which  its  language  implied,  uncontrolled  by 
the  memorandum  of  the  trial  court.  So,  in 
Boen  V.  Evans,  72  Minn.  169,  75  N.  W.  116, 
where  the  motion  before  the  trial  court  was 
for  leave  to  amend  the  complaint,  the  mo- 
tion was  denied  in  general  terms,  and  it  was 
held  that  the  memorandum  could  not  be 
considered  to  determine  upon  what  ground 
the  motion  was  granted;  it  appearing  from 
the  order  itself  that  it  was  one  addressed 
to  the  discretion  of  the  court.  A  similar 
case  is  Kertson  v.  Great  Northern  Exp.  Co. 
72  Minn.  378,  75  N.  W.  600.  This  rule  was 
modified  in  Johnson  v.  Johnson,  92  Minn. 
167,  99  N.  W.  803,  to  the  extent  that  the 
memorandum,  although  not  made  a  part  of 
the  order,  might  "be  resorted  to  for  the 
purpose  of  interpreting  the  meaning  of  the 
findings;"  but,  as  limited  by  later  decisions, 
the  memorandum  cannot  be  referred  to  for 
the  purpose  of  impeaching  the  order,  where 
its  terms  are  clear  and  explicit.  Holland 
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V.  Great  Northern  R.  Co.  93  Minn.  373,  101 
N.  W.  608;  Kipp  v.  Clingcr,  97  Minn.  135, 
106  X.  W.  108 ;  Alton  v.  Chicago  M.  &  St. 
P.  R.  Co.  107  Minn.  457,  120  N.  W.  749. 

We  have  not  heretofore  had  occasion  to 
consider  the  peculiar  language  of  chapter 
46;  but  it  would  seem  that  the  law  was 
passed  for  the  express  purpose  of  changing 
the  rule  adopted  by  the  court.  The  use  of 
the  trial  court's  notes  for  the  purpose  of 
clearing  up  an  indefinite  order,  where  by 
inadvertence  the  court  had  granted  a  new 
trial  without  stating  the  grounds,  was  cer* 
tainly  desirable.  The  legislation  was  in- 
tended to  apply  to  a  special  class  of  orders, 
however,  and  did  not  affect  the  decisions 
with  respect  to  orders  of  a  different  char- 
acter. Prior  to  1905  it  had  become  the  set- 
tled rule  that  the  memorandum  could  be 
referred  to  for  the  purpose  of  elucidating, 
but  not  impeaching,  the  order,  and  when 
the  language  of  chapter  46,  Laws  1901,  with 
the  word  "memorandum"  omitted,  was 
adopted  in  the  Revised  Laws  of  1905,  could 
it  have  been  for  the  purpose  of  restoring 
the  former  rule,  and  to  provide  that  the 
memorandum  should  not  be  referred  to  for 
any  purpose?  This  construction  should  not 
be  adopted,  if  there  is  any  other  reasonable 
explanation  for  the  omission.  The  codifiers 
and  the  legislature  may  have  proceeded  on 
the  theory  that  it  was  no  longer  necessary 
to  retain  the  word  "memorandum."  This 
view  seems  reasonable,  and  we  hold  that 
the  purpose  of  the  amendment  was  to  ren- 
der the  statute  in  harmony  with  the  more 
recent  decisions  of  the  court,  which  con- 
sidered the  memorandum,  within  certain 
limits,  to  be  a  part  of  the  order. 

In  this  case  the  trial  court  did  not  spe- 
cifically state  that  the  evidence  was  insuf- 
ficient, but  did  state,  after  referring  with 
some  doubt,  as  to  the  propositions  of  law 
applicable  to  the  case,  that  it  was  best  that 
a  new  trial  be  granted.  This  could  only 
mean  that  the  court  was  not  satisfied  that 
the  evidence  was  sufficient  to  sustain  the 
verdict.  The  evidence  is  not  so  manifestly 
in  favor  of  the  verdict  as  to  require  reversal 
of  the  order,  and  it  is  accordingly  afidrmed. 
In  view,  however,  of  the  request  of  counsel, 
and  the  statement  that  there  are  other  ac- 
tions dependent  upon  the  legal  propositions 
involved  in  this  case,  we  have  deemed  it 
proper  to  consider  the  questions  of  law  in- 
volved and  ruled  upon  by  the  trial  court. 

The  contract  was  made  with  Uren  as 
principal;  but  on  the  next  day  respondents 
were  informed  by  him  that  he  represented 
Kelley,  and  this  action  was  commenced 
against  both,  and  they  answered  jointly  and 
denied  the  contract  and  the  agency.  At  the 
opening  of  the  case  the  trial  court  was 
called  upon  to  compel  the  plaintiff  to  elect; 
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but  there  were  no  facts  before  the  court 
except  what  appeared  in  the  pleadings. 
Where  a  person  contracts  with  another  who 
is  in  fact  an  agent  of  an  undisclosed  prin- 
cipal, and,  after  learning  all  of  the  facts, 
brings  an  action  on  the  contract  and  re- 
covers judgment  against  the  agent,  such 
judgment  is  a  bar  to  an  action  against  the 
principal.  Lindquist  v.  Dickson,  98  Minn. 
369,  6  L.R.A.(N.S.)  729,  107  N.  W.  958,  8 
A.  &  E.  Ann.  Gas.  1024.  The  general  rule, 
as  stated  in  Wm.  Lindeke  Land  Co.  v.  Levy, 
76  Minn.  364,  79  N.  W.  314,  seems  to  be 
that  where  a  contract  by  parol  or  in  writing 
is  made  by  a  duly  authorized  agent,  without 
disclosing  his  principal,  and  the  other  con- 
tracting party  subsequently  discovers  the 
real  party,  he  may.  abandon  his  right  to 
look  to  the  agent  personally,  and  may  resort 
to  the  principal.  But  the  only  question  in- 
volved in  that  case  was  whether  or  not 
parol  evidence  was  admissible  to  vary  the 
terms  of  the  contract,  by  showing  that  there 
was  an  undisclosed  principal,  and  the  case 
does  not  warrant  the  inference  that  the 
plaintiff  must  abandon  his  action  against 
the  agent  as  soon  as  he  discovers  that  there 
may  be  an  undisclosed  principal.  There  is 
no  conflict  between  these  two  cases.  It  does 
not  follow  that,  because  the  plaintiffs  can- 
not hold  both  the  agent  and  the  principal 
to  a  complete  performance  of  the  contract, 
they  were  compelled  to  elect  which  one  to 
pursue  immediately  upon  being  informed  by 
the  agent  that  he  represented  another. 

At  the  time  the  motion  was  made  to 
elect,  at  the  beginning  of  the  trial,  the 
court  was  informed  by  the  complaint  that 
Kelley  was  claimed  by  the  plaintiffs  to  be 
the  principal;  but  this  was  denied  by  the 
answer.  The  two  principal  questions  at 
issue  under  the  pleadings  were:  Was  there 
a  sale  of  the  stock  to  Uren?  And  did  the 
relation  of  principal  and  agent  exist  be- 
tween Uren  and  Kelley?  Until  the  evidence 
disclosed  the  facts,  the  court  could  not  re- 
quire the  plaintiffs  to  elect.  Decisions  di- 
rectly in  point  are  rare;  but  it  was  held 
in  McLean  v.  Sexton,  44  App.  Div.  520, 
60  N.  Y.  Supp.  871,  that  the  vendor  might 
sue  both  the  principal  and  agent  in  the  same 
action,  and  that  there  was  no  objection  in 
proceeding  to  judgment  against  both  parties, 
the  limitation  being  that  the  creditor  could 
not  finally  enforce  payment  of  his  claim 
from  both.  In  Tew  v.  Wolfsohn,  77  App. 
Div.  454,  79  N.  Y.  Supp.  286,  an  action  was 
brought  against  both  the  agent  and  his  prin- 
cipal on  a  contract  made  by  the  agent  with- 
out disclosing  his  agency,  and  it  was  held 
that  there  need  be  no  election  by  the  plain- 
tiff as  to  which  party  he  was  to  hold  until 
the  close  of  the  case.  It  is  there  stated 
that  it  would  be  manifestly  unjust  to  re- 
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quire  the  plaintiff  to  elect  in  such  case,  at 
least  before  all  of  the  evidence  was  in. 

The  motion  on  behalf  of  the  defendants 
to  compel  plaintiffs  to  elect  having  been  de- 
nied, the  cause  proceeded  to  trial,  and  de- 
fendant Uren  was  called  by  plaintiffs  for 
cross-examination  under  the  statute.  After 
his  testimony  and  that  of  other  witnesses 
was  received,  plaintiffs  rested,  and  defend- 
ants renewed  the  motion  to  compel  plain- 
tiff's to  elect.  Plaintiffs  objected;  but  the 
court  granted  the  motion,  and  thereupon, 
with  the  permission  of  the  court,  plaintiffs 
reopened  their  case,  and  dismis-sed  the  ac- 
tion as  to  defendant  Uren.  The  effect  of 
dismissing  as  to  defendant  Uren  was  an 
election  to  hold  defendant  Kelley.  The 
cause  having  been  dismissed,  Kelley 's  coun- 
sel made  a  motion  to  strike  out  all  of  the 
testimony  given  by  Uren,  upon  the  ground 
that  it  was  received  while  he  was  under 
cross-examination,  but  at  the  same  time  re- 
quested the  court  to  consider  Uren  to  have 
been  called  as  a  witness  on  the  part  of 
plaintiffs.  Plaintiffs  made  no  objection  to 
Uren  being  considered  their  witness,  the 
evidence  was  so  treated,  and  Kelley's  coun- 
sel declined  to  cross -examine  Uren.  For 
this  reason,  defendant  is  not  in  position 
to  claim  that  he  was  prejudiced  by  the  pro- 
ceedings. 

It  is  further  urged  that  the  court  erred  in 
submitting  the  question  of  election  to  the 
jury,  and  in  instructing  the  jury  that,  un- 
der all  the  evidence,  they  might  determine 
whether  or  not  plaintiffs  had  elected  to  hold 
the  agent.  The  principal  facts  elucidated  at 
the  trial  with  respect  to  this  matter  were 
that,  the  next  day  after  the  contract  was 
made  and  the  stock  was  purchased,  plain- 
tiffs were  informed  that  Kelley  was  the  real 
party  in  interest,  and  that,  after  being  in- 
formed of  such  fact,  they  received  100  shares 
of  capital  stock  of  another  company  from 
Uren  to  be  sold  on  his  account,  which  they 
did  sell  and  apply,  and  the  further  fact  that 
soon  thereafter  they  filed  a  complaint  in  the 
district  court  against  the  agent,  and  also 
that  the  plaintiffs  did  not  make  any  de- 
mands upon  or  commerce  any  action  against 
Kelley  until  twelve  months  after  being  in- 
formed that  he  was  the  real  principal. 

The  court  correctly  submitted  the  question 
to  the  jury  to  determine  as  a  question  of 
fact.  It  does  not  conclusively  appear  from 
the  evidence  that  plaintiffs  had  elected  to 
pursue  the  agent.  At  the  time  plaintiffs 
received  the  100  shares  of  stock  from  Uren 
to  sell  on  his  account,  they  had  been  told  by 
Uren  that  he  represented  Kelley;  but  Kelley 
denied  it.  Under  such  circumstances,  the 
fact  that  plaintiffs  did  not  proceed  against 
K  el  lev  until  about  a  vear  after  Uren's  state- 
mcnt  did  not  ncccsr^arilv  amount  to  an  elcc- 
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tion  to  hold  Ureii,  or  a  waiver  or  abandon- 
ment of  their  right  to  pursue  Kelley,  con- 
ceding that  it  was  not  necessary  to  plead 
waiver    or    abandonment    in    defense.      Of 
course^  if  an  agent,  at  the  time  of  the  mak- 
ing of  a  contract,  discloses  the  name  of  his 
principal,  and  the  contract  is  then  made 
with  the  agent  alone,  the  person  making 
the    contract    cannot    maintain    an    action 
upon  it  against  the  principal.     So  held  in 
Silver  v.  Jordan,  136  Mass.  319.     But  this 
rule  simply  illustrates  the  reason  why  the 
plaintitf   should   not   be   required    to   elect 
until  he  is  put  in  possession  of  the  facts. 
In  Smethurst  v.  Mitchell,  1  El.  &  El.  622, 
it  was  found  that  tiie  plaintiff  had  waited 
an  unreasonable  time  after  discovering  the 
undisclosed  principal  before  commencing  an 
action  against  him,  and  that  the  principal 
had  in  the  meantime  changed  his  condition, 
having    acted    upon    the    supposition    that 
plaintiff  had  elected  to  hold  the  agent.    But 
the  principle  controlling  in  that  case  has  no 
application  here,  because  there  was  no  evi- 
dence  that   appellant  Kelley   had  assumed 
any  new  responsibility  because  of  his  belief 
that  respondents  had  elected  to  pursue  his 
agent. 
Affirmed. 


NEBRASICA  SUPIlE!tO]  COURT. 

IDA  L.  HAAS,  Appt., 

V. 

MUTUAL  LIFE  INSURANCE  COMPANY 
OF  NEW  YORK. 

(84  Neb.  682,  121  N.  W.  996.) 

Insurance  —  forfeiture  —  construction. 

1.  Forfeitures  are  looked  upon  by  the 
courts  with  ill  favor,  and  will  be  enforced 
only  when  the  strict  letter  of  the  contract 
requires  it;  and  this  rule  applies  with  full 
force  to  policies  of  insurance. 

Contract  —  forfeiture  —  construction. 

2.  A  clause  stipulating  for  a  forfeiture  of 
a  contract  should  not  be  aided  or  given  ef- 
fect by  construction  in  a  case  where  the 
plain  meaning  of  the  language  used  docs  not 
require  it. 

Insurance  —  forfeiture  —  construction. 

3.  It  has  become  a  settled  rule  in  the  con- 
struction of  contracts  of  insurance  that 
policies  of  insurance  will  be  liberally  con- 
strued to  uphold  tlie  contract,  and  condi- 
tions contained  in  them  which  create  for- 
feitures will  be  construed  most  strongly 
against  the  insurer,  and  will  never  be  ex- 
tended beyond  the  strict  words  of  the  poli- 
cy. 

lilfe  Insurance  —  term  of  policy. 

4.  A  policy  of  life  insurance  is  not  a  con- 
tract of  assurance  for  a  single  year,  with  a 
priyilege  of  renewal  from  year  to  year  by 
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paying  the  annual  premiums.  It  is  an  en- 
tire contract  of  insurance  for  life,  subject, 
when  so  stipulate. I,  to  discontinuance  and 
forfeiture  for  nonpayment  of  any  instal- 
ments of  premium.  Such  instalments  of 
premimn  are  not  intended  as  the  considera- 
tion for  the  respective  years  in  which  they 
are  paid,  but  each  instalment  is,  in  fact, 
part  consideration  of  the  entire  insurance 
for  life. 

Same  —  forfeiture  —  premiums. 

5.  A  life  insurance  policy,  when  once  it 
takes  effect  by  payment  of  the  first  year's 
premium  and  delivery  of  the  policy,  does 
not  terminate  at  the  end  of  the  year,  but  it 
is  a  contract  for  the  life  of  the  'assured.  If 
the  policy  contains  no  provision  for  a  for- 
feiture thereof  by  reason  of  a  failure  of  the 
assured  to  pay  subsequent  premiums  annual- 
ly, a  failure  to  pay  such  premiums  on  the 
day  named  will  not  constitute  a  forfeiture 
of  such  policy.  All  that  the  company  can- 
demand  in  such  case  is  the  right  to  set  off 
against  the  amount  of  indemnity  it  has 
bound  itself  to  pay  the  amount  of  the  pre- 
miums remaining  unpaid,  with  interest 
thereon.  > 

(June  11,  1909.) 

Note,  —  Effect  of  failure  to  pay  periodic 
cal  premium  on  policy  of  life  insur-' 
ance  to  terminate  the  same,  in  the 
absence  of  a  provision  for  forfeiture. 

The  conclusion  reached  in  the  above  case, 
that  a  failure  to  pay  the  premium  on  a 
life  insurance  policy  will  not  of  itself  avoid 
the  policy,  unless  the  policy  so  provides, 
finds  support  in  almost  all  the  authorities*. 
Equitable  Life  Assur.  Sec.  v.  Golson,  159 
Ala.  508,  48  So.  1034;  Gruwell  v.  National 
Council  K.  &  L.  S.  126  Mo.  App.  496,  101 
S.  W.  884;  Perry  v.  Bankers'  L.  Ins.  Co. 
47  App.  Div.  567,  62  N.  Y.  Supp.  553,  af- 
firmed without  opinion  in  167  N.  Y.  607,  60 
N.  E.  1118;  Woodfin  v.  Asheville  Mut  Ins. 
Co.  51  N.  C.  (6  Jones,  L.)  558;  Swander  v. 
Northern  Cent.  L.  Ins.  Co.  25  Ohio  C.  C. 
3;  Union  Cent.  L.  Ins.  Co.  v.  Morrow,  7 
Ohio  S.  &  C.  P.  Dec.  118. 

In  Mandego  v.  Centennial  Mut.  Life  A«so. 
64  Iowa,  134,  17  N.  W.  656,  19  N.  W.  877, 
while  the  policy  itself  did  not  contain  a 
provision  for  forfeiture  for  nonpayment  of 
premiums,  it  stated  that  it  was  issued  and 
accepted  in  consideration  of  the  agreements 
made  in  the  assured's  application,  and  in 
that  instrument  it  was  provided  that  a  fail- 
ure to  pay  the  annual  dues  should  avoid  the 
policy,  and  it  was  accordingly  held  that  the 
policy  and  application  should  be  read  to- 
gether, and  that  a  failure  to  pay  annual 
dues  as  provided  in  the  application  rendered 
the  policy  void. 

The  only  case  to  throw  any  doubt  upon 
the  rule  as  declared  in  the  cases  first  cited 
herein  is  Provident  Sav.  Life  Assur.  Soc.  v. 
Taylor,  74  C.  C.  A.  41,  142  Fed.  709  (affirm- 
ing 134  Fed.  932),  in  which  there  is  a 
(Jictvm  that  a  policy  which  contained  no 
express  provision  for'  forfeiture  for  nonpay- 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Douglas  County 
dismissing  the  petition  in  an  action  brought 
to  recover  the  amounts  alleged  to  be  due 
on  certain  life  insurance  policies.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joel  W.  West  and  Charles  S. 
ISlgutter  for  appellant. 

Messrs.  James  McKeen  and  Montgom- 
ery &  Hall,  for  appellee: 

A  contract  of  life  insurance  is  an  as- 
surance for  a  single  year,  with  a  privilege 
of  renewal  from  year  to  year  by  paying 
the  annual  premium,  and  is  not  an  entire 
contract  of  assurance  for  life  not  subject 
to  discontinuance  and  forfeiture  for  non- 
payment of  any  of  the  stipulated  premiums. 

Worthington  v.  Charter  Oak  L.  Ins.  Co. 
41  Conn.  399,  19  Am.  Rep.  495;  St.  Louis 
Mut.  L.  Ins.  Co.  v.  Grigsby,  10  Bush,  310; 
Montgomery  v.  Phoenix  Mut.  L.  Ins.  Co.  14 
Bush,  51;  Richardson  t.  Mutual  L.  Ins. 
Co.  14  Ky.  L.  Rep.  187,  18  S.  W.  165; 
Dungan  v.  Mutual  Ben.  L.  Ins.  Co.  40  Md. 
492;  Rose  v.  Mutual  L.  Ins.  Co.  240  111. 
45,  88  N.  E.  204;  Keyser  v.  Mutual  L.  Ins. 
Co.  104  111.  App.  72;  Bonner  v.  Mutual  L. 
Ins.  Co.  (Miss.)  36  So.  538;  Mutual  L. 
Ins.  Co.  V.  Stegall,  1  Ga.  App.  611,  58  S.  E. 
79. 

Fawcett,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  declared  on  two  policies  of  life 


insurance  for  $5,500  each,  issued  by  de- 
fendant to  her  husband,  Andrew  HaaB,  the 
first  on  July  9,  1896,  and  the  second  on 
November  28,  1896;  each  of  said  policies 
being  issued  upon  what  was  known  as  the 
twenty-year  distribution  life  plan.  The  de- 
ceased paid  four  full  years'  premiums  upon 
the  first  of  said  policies  and  three  full 
years'  premiums  upon  the  second.  The  an- 
nual premium  was  $190.85  on  each  of  said 
policies.  The  four  annual  payments  upon 
the  first  policy  continued  it,  according  to 
its  terms,  until  July  9,  1900,  and  the  three 
payments  upon  the  second  continued  that 
policy,  according  to  its  terms,  until  No- 
vember 28,  1899.  The  assured  died  May  1, 
1902.  Plaintiff  further  alleges  "that  after 
payment  of  said  four  premiums,  and  on 
the  18th  day  of  July,  3900,  the  time  for 
payment  of  the  fifth  annual  premium  under 
the  terms  of  said  policy,  there  was  accrued 
and  on  deposit  to  the  credit  of  said  in- 
sured, Andrew  Haas,  in  the  possession  and 
under  the  control  of  said  defendant  com- 
pany, the  sum  of  $434.50,  the  property  of 
said  Andrew  Haas;  said  sum  being  the  ac- 
cumulated surplus  of  the  annual  premiums 
paid  by  said  Haas  during  said  four  years 
under  the  terms  of  the  policy.  No  part 
of  said  sum  has  been  returned  or  tendered 
by  said  company  to  said  insured  at  any 
time  during  his  lifetime,  or  to  this  plain- 
tiff after  his  death,  and  said  sum  has  re- 
mained  in    the    possession    and    under   the 


ment  of  premium,  but  which  provided  that 
the  insurance  was  granted  in  consideration, 
among  other  things,  of  the  payment  in  ad- 
vance of  a  certain  sum,  and  of  payment 
thereafter  of  a  like  sum  in  every  year  dur- 
ing the  continuance  of  the  policy,  was  "im- 
pliedly subject  to  forfeiture  upon  failure  to 
perform  the  condition  subsequent  of  pay- 
ment of  premium  as  provided  in  the  con- 
tract taken  as  a  whole." 

Upon  the  principle  of  the  prevailing  rule, 
it  was  held  in  Mutual  L.  Ins.  Co.  v.  Allen, 
212  111.  134,  72  N.  E.  200,  affirming  113  111. 
App.  89,  that,  in  the  absence  of  a  provision 
in  the  policy  avoiding  the  same  in  the  event 
of  the  premium  not  being  paid  at  the  ma- 
turity of  a  note  taken  for  the  premium,  de- 
fault in  the  payment  of  such  note  would  not 
work  a  forfeiture  of  the  policy. 

And  in  Shaw  v.  Republic  L.  Ins.  Co.  67 
Barb.  586,  affirmed  in  69  N.  Y.  286,  it  was 
held  that,  in  the  absence  of  an  agreement 
in  the  policy  that  the  nonpayment  of  a  note 
given  for  the  premium  thereon  should  avoid 
the  same,  the  nonpayment  of  the  note  at 
maturity  did  not  affect  the  validity  of  the 
insurance. 

And  in  Greenwood  v.  Home  L.  Ins.  Co.  21 
Canadian  Law  Times  Occ.  N.  90,  under  a 
statute  providing  that  no  condition  modify- 
ing or  impairing  the  effect  of  any  policy  of 
insurance  should  be  valid,  unless  such  con- 
dition was  set  out  in  full  on  the  face  or  back 
26  L.R.A.(N.S.) 


of  the  policy,  a  failure  to  pay  a  note  given 
for  the  premium  was  held  not  to  avoid  the 
policy,  in  the  absence  of  a  stipulation  to 
that  effect  in  the  policy  or  indorsed  thereon, 
though  it  was  so  agreed  in  the  assured's  ap- 
plication, made  part  of  the  contract  of  in- 
surance. 

On  the  other  hand,  it  was  held  in  Ressler 
v.  Fidelity  Mut.  L.  Ins.  Co.  110  Tenn.  411, 
75  S.  W.  735,  that  the  failure  to  pay  a  note 
given  for  a  premium  would  avoid  the  policy, 
where  the  note  and  the  receipt  therefor  so 
stipulated,  though  it  was  not  so  provided  in 
the  policy  itself. 

And  in  Frank  v.  Sun  Life  Assur.  Co.  20 
Ont.  App.  Rep.  564,  affirmed  by  the  supreme 
court  in  23  Can.  S.  C.  152,  note,  it  was  held 
that  the  failure  to  pay  a  note  at  maturity, 
given  for  a  premium,  avoided  the  policy, 
though  the  latter  contained  no  condition  as 
to  forfeiture  for  nonpayment  of  premiums. 

Attention  may  here  be  called  to  Nixon  v. 
Travellers'  Ins.  Co.  25  Wash.  264,  65  Pac 
195,  in  which  it  was  held  that  a  conten- 
tion that  there  was  no  provision  in  the  con- 
tract of  insurance  declaring  a  forfeiture  for 
the  nonpayment  of  an  instalment  of  a  pre- 
mium was  without  merit,  where  the  policy 
provided  that  it  should  be  void  upon  non- 
payment of  the  annual  premium,  and  the 
assured  exercised  an  option  given  by  the 
contract  to  pay  the  premium  quarterly. 
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control   of   said    insurance   company    avail- 
able as   a   premium  to  extend   said   policy 
in  the  sum  of  $5,500,  as  aforesaid,  as  ex- 
tended insurance  for  more  than  four  years 
after  the  38th  day  of  July,   1900,  accord- 
ing to  the  tables  and  computations  in  use 
by  said  company  at  said  time  for  said  pur- 
pose," and  under  a  like  allegation   alleges 
that  the  defendant  company  had  tlie  sum 
of  $280.50   under   the   second  policy   avail- 
able as  a  premium  to  extend   said   policy 
for  three  years  and  ten  months  after  the 
time  for  which  the  three  annual  payments 
had   paid  the   premium.     Plaintiff  further 
alleges   as    to    each    of    said    policies    that 
"on  the  7th  day  of  May,  1902,  the  plaintiff 
notified  said  defendant  of  the  death  of  the 
said  Andrew  Haas,  and  demanded  payment 
of  the  amount  due  on  said  policy,  and  de- 
fendant,  waiving  proof   of  such   death,   re- 
fused   to    pay    said    policy    upon    the    sole 
and  only  ground  that  the  said  policy  had 
become   forfeited   and   lapsed   for  the   non- 
payment  of    premiums."     Plaintiff   further 
alleges  that  said  contracts  of  insurance  con- 
tained no  provision  authorizing  a  forfeiture 
thereof  for   nonpayment  of  premium,   that 
the  failure  to  pay  the  premiums  when  due 
was  a  delay  of  performance  of  such   pay- 
ment, and  that  defendant  by  reason  there- 
of has  a  lien  on  the  amount  of  the  insur- 
ance  due   plaintiff   under   said   policies   to 
the  extent  of  said  unpaid  premiums  and  in- 
terest; and  that  on  September  24,  1006,  she 
tendered  to  defendant  all  premiums  subse- 
quent to  those  which  had  been  paid  by  the 
assured  up  to  the  time  of  his  decease,  to- 
gether with   legal  interest  thereon,  "which 
tender,   although  being  refused  by  the  de- 
fendant,   the    plaintiff    has,    at    all    times 
and   ever   since,   kept   good,   and   has   been 
and  is  now  ready,  willing,  and  able  to  pay, 
and  all  the  conditions  of  said  policy  to  be 
performed  and  fulfilled  on  the  part  of  the 
said  Andrew  Haas  or  by  this  plaintiff  have 
been    duly   performed   and   complied  with." 
Both   policies  of  insurance   are   set   out  in 
hcec  verba  in  the  petition.    To  this  petition 
defendant  filed  a  general  demurrer,   which 
the  district  court  sustained,   and,  plaintiff 
electing  to   stand  upon  her   petition,  judg- 
ment was  entered  dismissing  the  fiame  and 
for  costs,  from  which  judgment  this  appeal 
is  prosecuted. 

Plaintiff's  claim  for  a  reversal  of  the 
judgment  and  recovery  upon  the  policies  is 
based  upon  two  grounds: 

"(1)  There  is  no  express  provision  in  the 
policies  which  provides  for  a  forfeiture  be- 
cause of  the  failure  to  pay  the  annual 
premium  on  the  date  fixed  for  tlie  pay- 
ment thereof,  nor  any  provision  of  like  im- 
port or  from  which  even  an  inference  might 
be  drawn  that  a  failure  to  pay  the  premium 
26  L.R.A.(N.S.) 


ad  diem  would  render  the  policies  void  or 
work  a  forfeiture  thereof." 

(2)  That  nonpayment  of  premiums,  in 
view  of  the  incontestability  clause  in  the 
policies,  is  not  a  valid  ground  of  defense 
by  the  company,  because  nonpayment  of 
premium  is  not  named  as  an  exception  in 
the  general  provision  of  "incontestability." 

Defendant  contends:  "First.  That,  upon 
failure  of  Andrew  Haas  to  pay  the  pre- 
miums when  they  became  due,  the  policies 
in  controversy  terminated,  and  ceased  to 
be  contracts  for  life  insurance,  though  they 
remained  in  force  for  the  period  of  six 
months  from  default,  as  contracts  for  th^ 
issuance  of  other  policies  for  life,  term,  or 
endowment  insurance,  at  the  election  of  the 
insured,  if  requested  by  him,  and  as  pro- 
vided in  the  policies.  Upon  his  failure  to 
exercise  his  option  in  this  respect,  the  pol- 
icies became  absolutely  void.  Second.  Re- 
gardless of  other  consideration,  upon  the 
death  of  Andrew  Haas,  while  in  default  of 
payment  of  premiums,  and  not  having  ex- 
ercised his  options  for  other  contracts,  the 
policies,  by  their  express  terms,  were  with- 
out force  in  favor  of  the  plaintiff,  because 
the  contract  in  each  policy  was  to  pay  'up- 
on the  following  condition,  and  subject  to 
the  provisions,  requirements,  and  benefits 
stated  on  the  back  of  this  policy,  which 
are  hereby  referred  to  and  made  a  part 
hereof.'  The  following  condition,'  as  stat- 
ed in  the  policies,  is  that  'the  annual  pre- 
mium shall  be  paid  in  advance  on  delivery 
of  this  policy,  and  thereafter  to  the  com- 
pany at  its  home  office  in  the  city  of  New 
York,  on  the  18th  day  of  July  in  every 
year  during  the  continuance  of  this  con- 
tract.* Third.  In  view  of  the  facts  and 
circumstances  disclosed  by,  and  properly  in- 
ferable from,  the  petition,  it  appears  that 
Andrew  Haas,  the  insured,  declined  to  con- 
tinue the  policies  of  insurance,  and  aban- 
doned the  contracts  evidenced  thereby ;  hence 
no  recovery  can  be  had  thereon  by  the  ap- 
pellant." The  result  of  our  consideration 
of  plaintiff's  first  contention  above  set  out 
renders  it  unnecessary  to  consider  her  sec- 
ond contention,  viz.,  the  incontestability 
clause  of  the  policy.  Defendant  seeks  to 
avoid  the  consequences  of  the  absence  from 
their  policies  of  any  forfeiture  clause,  on 
the  ground  that  "an  express  provision  that 
such  a  policy  of  life  insurance  shall  cease, 
terminate,  become  void,  or  be  forfeited  (the 
preferred  term  of  counsel  for  appellee),  is 
not  necessary.  Considering  all  of  the  pro- 
visions of  an  insurance  contract,  both  singly 
and  in  relation  to  each  other,  whether  def- 
initely expressed  or  properly  to  be  inferred, 
and  having  in  view  t)ie  particular  char- 
acter of  a  life  insurance  policy  as  excep- 
tional, especially  touching  prompt  payment 
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of  premiums  and  the  necessity  of  certainty 
on  the  part  of  an  insurance  company  as  to 
the  status  of  its  contract  obligations,  it  is 
Builicient  if  it  appears  from  the  whole  con- 
tract that  it  was  intended  and  understood 
by  the  parties  that  nonpayment  of  premium 
would  terminate  the  policy,  except  as  to 
the  provisions  therein  for  other  insurance 
contracts  if  duly  applied  for."  In  order  to 
sustain  this  contention  of  defendant,  we 
would  be  compelled  to  hold  that  a  forfeiture 
of  an  insurance  contract  may  be  created 
by  construction,  and  need  not  be  provided 
for  by  the  strict  terms  of  the  contract. 
Such  is  not  the  law. 

In  Perry  v.  Bankers*  L.  Ins.  Co.  47  App. 
Div.  567,  670,  62  N.  Y.  Supp.  653,  654,  the 
court  say:  "It  is  alleged  that  a  premium 
which  was  due  on  the  21st  of  March,  1898, 
was  not  paid;  and  for  that  reason  it  is  said 
that  the  policy  had  become  forfeited.  The 
rule  is  well  settled  that  no  strained  or  forced 
construction  of  a  contract  will  be  resorted 
to  for  the  purpose  of  establishing  a  for- 
feiture; but  that,  to  warrant  a  party  in 
insisting  that  his  adversary  has  forfeited 
any  rights  which  he  would  be  entitled  to 
by  a  contract  between  them,  he  must  put 
his  finger  upon  the  specific  provision  of  the 
contract  which  requires  the  party  against 
whom  the  forfeiture  is  alleged  to  do  the 
thing  the  failure  to  do  which  is  relied  upon 
to  work  a  forfeiture."  In  Carson  v.  Jersey 
City  Ins.  Co.  43  N.  J.  L.  300,  39  Am.  Rep. 
584,  586,  it  is  said:  ''A  warranty  in  a  pol- 
icy of  insurance  excludes  all  argument  in 
regard  to  its  reasonableness  or  the  prob- 
able intent  of  the  parties.  If  the  policy 
contains  a  condition  which  in  law  amounts 
to  a  warranty  on  the  part  of  the  assured, 
he  can  derive  no  benefit  from  the  policy 
unless  the  condition  has  been  literally  per- 
formed. And  it  is  immaterial  to  what 
cause  noncompliance  is  attributable;  for,  if 
it  be  not  in  fact  complied  with,  the  as- 
sured will  forfeit  all  his  rights  under  the 
policy,  unless  the  forfeiture  has  been  waived 
by  the  insurer  [citing  cases].  Hence  it  has 
become  a  settled  rule  in  the  construction  of 
contracts  of  insurance  that  policies  of  in- 
surance will  be  liberally  construed  to  uphold 
the  contract,  and  conditions  contained  in 
them  which  create  forfeitures  will  be  con- 
strued most  strongly  against  the  insurer, 
and  will  never  be  extended  beyond  the  strict 
words  of  the  policy."  In  Burleigh  v.  Geb- 
hard  F.  Ins.  Co.  90  N.  Y.  220,  it  is  said: 
"Each  policy,  after  a  description  of  the 
property,  contained  this  statement:  'All 
contained  in  their  frame  storehouse  with 
slate  roof,  situate,  detached  at  least  100 
feet,  on  the  east  side  of  Lake  Cham  plain.' " 
It  appeared  that  there  was,  at  the  time  the 
policies  were  issued,  a  small  building  about 
i'6  L.R.A.(N.S.) 


75  feet  distant  from  the  storehouse,  occupied 
sometimes  as  an  office,  and  so  called.  It 
was  not  usually  used  for  storage  purposes, 
but  at  the  time  of  the  fire  it  contained 
eighty-three  kegs  of  powder  which  had  been 
temporarily  stored  therein.  The  company 
contended  that  this  building  being  less  than 
100  feet  distant  from  the  building  contain- 
ing the  insured  property  rendered  the  pol- 
icy void.  Considering  that  question,  the 
court,  on  page  226,  say:  "But  the  fur- 
ther contention  that  the  language  must  be 
held  to  mean  detached  100  feet  from  any 
other  building  of  such  character  as  to  con- 
stitute an  exposure  and  increase  the  risk 
seems  to  us  a  sensible  and  just  construc- 
tion. The  brevity  of  the  language  requires 
that  something  be  added  to  complete  and 
elucidate  the  meaning.  The  phrase  may 
mean  detached  100  feet  from  any  other 
building  whatever  its  size  or  character.  This 
would  be  a  rigorous  and  severe  interpreta- 
tion most  favorable  to  the  insurer  and  oper- 
ating harshly  upon  the  insured.  So  con- 
strued, it  would  make  anything  which  could 
be  deemed  a  building,  however  small  or 
insignificant,  as  an  ice  house,  or  privy,  or 
open  shed,  within  the  prescribed  distance, 
operate  as  a  breach  of  the  warranty.  If  a 
construction  so  literal  or  severe  is  intended 
by  the  insurer,  he  should  at  least  say  so 
by  apt  and  appropriate  language,  and  not 
ask  the  courts  to  supply  it  by  intendment." 
In  State  Ins.  Co.  v.  Maackens,  38  N.  J.  L. 
564,  the  seventh  paragraph  of  the  syllabus 
reads:  "The  conditions  in  a  policy  of  in- 
surance with  respect  to  the  remedy  of  the 
insured  on  the  policy  derive  their  efficacy 
entirely  from  the  contract.  They  create  re- 
strictions on  his  right  to  redress,  for  the 
benefit  of  the  insurer,  which  do  not  exist 
by  the  general  law,  and  are  to  be  construed 
strictly."  In  the  opinion  on  page  572  it  is 
said:  "To  give  effect  to  such  a  stipula- 
tion in  cases  not  within  its  terms  would  be 
to  aid  in  a  forfeiture,  which  the  law  never 
permits,  except  in  cases  where  the  forfei- 
ture arises  under  the  exact  words  of  the 
instrument."  In  Franklin  L.  Ins.  Co.  v, 
Wallace,  93  Ind.  7,  the  first  paragraph  of 
the  syllabus  reads:  "Forfeiture.'^  are  not 
favored,  and,  where  the  language  of  the 
policy  is  doubtful,  courts  will  adopt  that 
construction  which  will  avert  a  forfeiture." 
In  Northwestern  Mut.  L.  Ins.  Co.  v.  Haze- 
lett,  106  Ind.  212,  216,  65  Am.  Rep.  192, 
4  N.  E.-582,  584,  the  court  say:  "Courts 
will  construe  a  contract  of  insurance  lib- 
erally, so  as  to  give  it  effect  rather  than  to 
make  it  void.  Conditions  which  create  for- 
feitures will  be  construed  most  strongly 
against  the  insurer.  Only  a  stern  legal 
necessity  will  induce  such  a  construction  as 
will  nullify  Vac  policy."    In  2  Bacon  on  Ben- 
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efit  Societies  &,  Life  Insurance,  3d  ed.  §  352, 
it  is  said:  'The  parties  to  a  contract  of 
insurance  are  free  to  insert  in  it  what- 
ever conditions  they  please,  provided  there 
be  nothing  in  them  contrary  to  the  common 
or  statute  law  or  public  policy,  and  conse- 
quently they  may  agree  that  the  policy  shall 
be  forfeited  for  nonpayment  of  premium  at 
the  appointed  day.  But,  in  the  absence  of 
any  stipulation  so  providing,  the  nonpay- 
ment of  a  premium  will  not  effect  a  forfei- 
ture." In  May  on  Insurance,  vol.  2,  §  343, 
we  read:  "If,  however,  the  policy  contains 
no  such  proviso  [that  is  a  proviso  for  for- 
feiture], though  the  charter  and  by-laws 
require  the  payment  of  annual  premiums, 
the  nonpayment  of  the  annual  premium 
when  due  does  not  work  a  forfeiture.  Such 
a  policy  insures  for  the  number  of  years 
stipulated  absolutely,  leaving  the  annual 
payment  of  the  premium  to  be  enforced,  not 
as  a  condition,  but  as  a  part  of  the  con- 
sideration agreed  to  be  paid."  In  Neder- 
land  L.  Ins.  Co.  v.  Meinert,  62  C.  C.  A. 
377,  380,  127  Fed.  651,  664,  the  circuit 
court  of  appeals  for  the  seventh  circuit,  in 
considering  a  policy  issued  by  a  New  York 
company  to  a  resident  of  Indiana,  where 
the  defense  was  nonpayment  of  premium, 
and  the  reply  was  that  the  contract  was  to 
be  construed  as  a  New  York  contract,  and 
that  the  company  had  not  given  notice  of 
forfeiture  required  by  the  statutes  oi  New 
York,  held  in  favor  of  the  plaintiff  on  that 
point.  In  discussing  the  law  of  forfeiture 
they  say:  "It  [the  policy]  has  not  been 
forfeited,  unless  it  is  by  virtue  of  the  ex- 
press provision  in  the  policy  providing  for 
forfeiture.  Without  a  clause  providing  for 
a  forfeiture,  the  policy  is  not  forfeited  for 
nonpayment  of  the  premium  any  more  than 
a  land  contract  is  forfeited  by 'nonpayment 
of  principal  or  interest  when  due.  The 
rule  is  laid  down  in  10  Am.  k  Eng.  Enc. 
Law,  2d  ed.  p.  44,  as  follows:  'Since  for- 
feitures are  odious  in  the  eyes  of  the  law,  a 
default  in  the  payment  of  a  premium  on 
life  insurance  does  not  forfeit  the  policy 
where  there  is  no  stipulation  to  that  effect 
in  the  policy.'  This  is  the  well-settled  rule. 
The  reason  why  forfeitures  are  odious  in 
the  eyes  of  the  law,  and  are  said  to  be  ab- 
horred, is  that  they  are  not  equitable.  Nev- 
ertheless, if  a  policy  of  insurance  provides  in 
express  terms  for  a  forfeiture  for  nonpay- 
ment of  the  premium  when  due,  the  law 
will  enforce  it.  But,  before  the  court  will 
declare  a  forfeiture,  the  conditions  of  the 
policy  upon  which  the  forfeiture  is  founded 
must  be  strictly  complied  with.  And  this 
brings  us  to  the  only  remaining  question 
in  the  case:  Whether  the  provisions  of  the 
policy  in  regard  to  notice  of  forfeiture  have 
been  complied  with  by  the  company.  This 
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provision  is  inserted  for  the  benefit  of  the 
company.  It  is  the  company's  language, 
and  it  cannot  complain  if  the  court,  as  it 
will,  place  a  strict  construction  upon  it 
to  save  a  forfeiture  if  possible."  While  it 
is  true  that  this  case  was  reversed  by  the 
supreme  court,  the  reversal  was  upon  the 
ground  that  the  company  had  duly  forfeited 
the  policy  by  a  proper  notice  In  compliance 
with  the  laws  of  the  state  of  New  York, 
but  the  holding  of  the  circuit  court  of  ap- 
peals on  the  question  of  forfeiture  without 
a  forfeiture  clause  is  not  disturbed. 

Cases  exactly  in  point  are  very  few  in 
number.  In  Swander  v.  Northern  Cent.  L. 
Ins.  Co.  26  Ohio  C.  C.  in  considering  a  case 
of  this  kind,  on  page  11,  it  is  said:  "This 
is  the  only  case  we  have  found  where  there 
was  no  clause  of  forfeiture  in  the  policy." 
Again,  on  page  12,  he  says:  "There  are 
very  few  cases  upon  such  policies,  because 
it  is  very  unusual  that  a  forfeiture  clause 
is  omitted,  and  the  question  seems  to  have 
seldom  arisen."  In  the  opinion  ou  pages 
10  and  11  it  is  said:  "In  a  North  Carolina 
case  (Woo^fln  v.  Asheville  Mut.  Ins.  Co. 
51  N.  C.  [6  Jones,  L.]  558)  it  was  held 
that,  where  there  was  no  clause  of  forfei* 
ture,  the  policy  could  not  be  forfeited  for 
nonpayment,  but  that  it  was  an  absolute 
contract  and  the  company  could  not  claim 
a  forfeiture,  but  could  only  look  to  the 
personal  responsibility  of  the  party  liable 
for  the  premium.  This  is  the  only  case 
we  have  found  where  there  was  no  clause 
of  forfeiture  in  the  policy.  It  was  decided 
a  great  many  years  ago  by  Chief  Justice 
Pearson,  when  Judge  Kuffin  was  upon  the 
bench  of  that  state  and  was  one  of  the 
court."  Quoting  further  from  the  North 
Carolina  case,  the  court  say:  "In  the  opin- 
ion Chief  Justice  Pearson  says:  'Upon  the 
point  that  the  policy  was  forfeited  by  rea- 
son of  a  failure  on  the  part  of  the  plain- 
tiff to  pay  the  annual  instalment,  this 
court  is  of  opinion  with  the  plaintiff,  irre- 
spective of  the  question  of  notice.  The 
policy  contains  no  condition  by  which  it  is 
to  be  void  if  such  payment  is  not  made, 
but  insures  the  life  of  the  slave  for  five 
years  absolutely  in  this  respect, — leaving 
the  annual  payment  of  $12.24  to  be  enforced, 
not  as  a  condition,  but  as  a  part  of  the 
consideration.'"  Then,  discussing  the  case 
which  the  court  itself  was  considering,  it 
is  said:  "Nor  does  this  policy  that  is  be- 
fore us  contain  any  condition  that,  if  the 
payment  of  premium  is  not  made  when  due, 
that  the  policy  is  to  become  *void  and  cease 
and  determine.  There  are  some  expressions 
in  this  policy  which,  as  has  been  urged, 
indicate  that  nonpayment  of  dues  might  be 
regarded  as  a  forfeiture  of  the  policy,  and 
that   the   policy   might,   under   certain   eir- 
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cumstances,  lapse;  but  there  is  no  express 
provision  of  forfeiture,  and  in  view  of  the 
authorities  holding  that,  where  there  is  a 
provision  of  absolute  forfeiture,  it  is  to  be 
construed  strictly  in  favor  of  the  insured, 
and  may  be  waived  by  the  insurance  com- 
pany by  its  conduct,  it  would  seem  as  though 
a  court  ought  not  to  import  into  an  insur- 
ance   policy   a   clause   of    forfeiture   which 
does  not  in  fact  there  exist."     In  San  ford 
v.  California  Farmers'  Mut.  F.  Ins.  Asso. 
63  Cal.  547,  the  syllabus  reads:     ''A  policy 
of  insurance  issued  to  one  of  its  members 
by    a    mutual    insurance    company    having 
authority    to    levy    assessments    upon    the 
members  for  their  proportion  of  the  losses 
and  expenses  of  the  company  is  not  forfeit- 
ed or  suspended  by  the  failure  of  the  in- 
sured  to   pay   an   assessment   thus   levied, 
unless  such  forfeiture  or  suspension  is  pro- 
vided for  as  a  part  of  the  contract  of  in- 
surance."    A  very  interesting  case  on  this 
subject   is   the   case   of  McMaster  v.   New 
York  L.  Ins.  Co.  78  Fed.  33,  which  originated 
in  the  United  States  circuit  court,  northern 
district  of  Iowa,  and  twice  ran  its  course 
through  the   circuit  court  of  appeals   and 
the_  Supreme  Court  of  the  United  States. 
The  policy  in  that  case  allowed  thirty  days' 
extension  of  time  in  which  to  pay  the  pre- 
mium.    The   real   controversy   in  the   case 
was  whether  the  thirty  days*  grace  expired 
on  January  12th  or  January  18th.    The  ap- 
plication was  dated  December  12,  1893,  the 
policies    (five  in  number  for  $1,000  each) 
were  dated  December  18,  1893,  but  were  not 
delivered  until  December  26th  of  that  year. 
The  policies  contained  a  provision  inserted 
without  the  knowledge  or  consent  of  the  in- 
sured, that  subsequent  premiums  should  be 
paid  on  December  12th  of  each  year.     The 
first   year's   premium    was   paid.     The   as- 
sured  died  on  January   18,   1895.     If  the 
premium  was  due  on  December  12th,  then 
even   with   the   thirty   days'  grace   the   as- 
sured was  in  default.    But,  if  the  premiums 
were    not    due    until    December    18th,    the 
thirty  days*  grace  entitled  the  beneficiary 
to   recover.     An   action   at   law  was   com- 
menced   upon    the    policies.      Pending    the 
hearing  of   that  action,   plaintiff   filed   his 
bill  to  reform  the  policies  so  that  by  their 
terms  the  premium  would  be  due  on  De- 
cember 18th,  instead  of  December  12th,  as 
stated  in  the  policies.     On  the  hearing  of 
that  case  (78  Fed.  33)  Judge  Shiras  grant- 
ed the  prayer  of  the  appellee,  and  entered 
a  decree  reforming  the  policies  in  accord- 
ance therewith.     On  appeal  to  the  circuit 
court  of  appeals  that  decree  was  reversed 
(New  York  L.  Ins.  Co.  v.  McMaster,  30  C. 
C.  A.  532,  57  U.  S.  App.  638,  87  Fed.  63), 
the  court  concluding  its  opinion   in   these 
words;     "Under  the  evidence  presented  in 
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this  record,  the  appellee  cannot  recover  upon 
these  policies,  either  at  law  or  in  equity; 
and  the  decree  below  must  be  reversed,  and 
the  case  must  be  remanded  to  the  court  be- 
low,  with   directions   to   dismiss   the   bill. ' 
Application  was  made  in  the  Supreme  Court 
for  a  writ  of  certiorari,   but  was   denied. 
Thereupon  the  action  at  law  came  on  for 
trial   before   Judge   Shiras;    a   jury   being 
waived.    The  judge,  in  quite  a  lengthy  opin- 
ion reported   in   90  Fed.   40,  reviewed   the 
case   in   detail,   concluding  on   page  57   as 
follows :     "If  free  to  give  judgment  according 
to  my  own  view  of  the  questions  involved, 
I  should  find  for  the  plaintiff;  but,  as  al- 
ready stated,  the  circuit  court  of  appeals 
held  in  the  equity  case  that  there  could  be 
no  recovery  on  the  policies  at  law  or  in 
equity,  and  I  deem  it  my  duty  to  follow  this 
ruling,  leaving  it  to  the  plaintiff  to  carry 
this  action  at  law  before  that  court  for  its 
further  consideration;  and  therefore,  while 
my  opinion  is  with  the  plaintiff,  the  judg- 
ment must  be  for  the  defendant."    In  con- 
sidering   the    case    Judge    Shiras    made    a 
numbei-  of  findings;  the  eighteenth  finding 
being  "that  the  defendant  company  has  not 
paid    said    policies,    or    any    part    thereof, 
and,  assuming  the  same  to  be  valid,  there 
is  due  thereon  November  1,  1898,  the  sum  of 
$5,965,  after  deducting  from  the  face  of  the 
policies  the  amount  of  the  second  premiums, 
with  interest  thereon  to  March  14,  1895." 
In  the  course  of  his  opinion  Judge  Shiras 
on  page  52  says:     "If  policies  of  life  insur- 
ance   were    like    fire    insurance    contracts, 
where  the   risk   assumed   by   the   company 
terminates  at  a  date  fixed  in  the  contract, 
there  might  be  some  force  in  the  argument; 
but  such  is  not  the  case,  and  the  analogy 
suggested  is  misleading.     In  fire  insurance 
contracts  the  risk  is  assumed  for  a  fixed 
period,    and   the    premiums   demanded   and 
paid  only  keep  the  contract  in  force  for  a 
named  and  known  period.     When  that  pe- 
riod elapses,  the  contract  is  at  an  end,  un- 
less new  life  is  given  it  by  a  renewal  for 
another  fixed  period,  and  in  such  cases  the 
payment  of  a  year's  premiums  only  entitles 
the  insured  to  protection  against  loss  fur 
that    period.     In    cases    of    life    insurance 
under  policies  such  as  are  sued  on  in  this 
case,  the  contract  of  insurance,  when  once 
it  takes  effect  by  payment  of  the  first  year's 
premium  and  delivery  of  tne  policies,  does 
not  terminate  at  the  end  of  the  year,  but  it 
is  a  contract  for  the  life  of  the  assured.    In 
other  words,  when  the  company  in  this  case 
issued  these  policies  under  date  of  December 
18,  1893,  received  payment  of  the  first  pre- 
miums thereon,  and  delivered  the  policies 
to   McMaster,   the  company  agreed   on   its 
part  to  pay  the  amounts  called  for  in  the 
poliqie^  to   the   estate   of   McMaster   upoD 
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his  death,  whenever  that  event  might  occur. 
If  the  policies  contained  no  provision  for  the 
forfeiture  thereof,  no  further  payment  on 
part  of  McMaster  would  have  been  needed 
to  keep  the  policies  in  full  force.  All  the 
company  could  demand  in  such  case  would 
be  the  right  to  set  off  against  the  amount 
of  indemnity  it  had  bound  itself  to  pay 
the  amount  of  the  premiums  remaining 
unpaid,  with  interest  thereon."  Plaintiff 
prosecuted  error  to  ihi  circuit  court  of  ap- 
peals, where  the  judgiuent  was  affirmed.  40 
C.  C.  A.  119,  99  Fed.  856,  Caldwell,  Cir- 
cuit  Judge,  dissenting,  p.  134.  On  writ  of 
certiorari  to  the  United  States  circuit  court 
of  appeals  for  the  eighth  circuit,  the  case 
was  reviewed  by  the  Supreme  Court.  183 
U.  S.  25,  46  L.  ed.  64,  22  Sup.  Ct.  Rep.  10. 
After  a  full  review  of  the  case,  the  Supreme 
Court  in  an  opinion  by  Mr.  Chief  Justice 
Fuller  ordered:  "The  judgment  of  the  cir- 
cuit court  of  appeals  is  reversed,  the  judg- 
ment of  the  circuit  court  is  also  reversed, 
and  the  cause  is  remanded  to  the  latter  court, 
with  a  direction  to  enter  judgment  for  plain- 
tiff in  accordance  with  the  eighteenth  find- 
ing with  interests  and  costs."  It  is  argued  by 
counsel  for  defendant  that  the  language  of 
Judge  Shiras  above  quoted  is  dictum.  Even 
so,  it  was  the  opinion  of  an  able  judge, 
and  is  in  harmony  with  the  whole  current 
of  authority  on  that  subject.  Moreover, 
it  is  worthy  of  note  that  the  circuit  court 
of  appeals,  which  held  views  radically  at 
variance  from  the  views  of  Judge  Shiras, 
in  no  manner  condemned  or  criticized  the 
language  above  quoted;  nor  does  it  meet 
with  any  condemnation  or  criticism  in  the 
Supreme  Court. 

In  New  York  L.  Ins.  Co.  v.  Statham,  93 
U.  S.  24,  23  L.  ed.  789,  it  is  said:  "We 
agree  with  the  court  below  that  the  contract 
is  not  an  assurance  for  a  single  year,  with 
a  privilege  of  renewal  from  year  to  year  by 
paying  the  annual  premium,  but  that  it  is 
an  entire  contract  of  assurance  for  life,  sub- 
ject to  discontinuance  and  forfeiture  for 
nonpayment  of  any  of  the  stipulated  pre- 
miums. Such  is  the  form  of  the  contract, 
and  such  is  its  character.  It  has  been 
contended  that  the  payment  of  each  premium 
is  the  consideration  for  insurance  during 
the  next  following  year,  as  in  fire  policies. 
But  the  position  is  untenable.  It  often  hap- 
pens that  the  assured  pays  the  entire  pre- 
mium in  advance,  or  in  five,  ten,  or  twenty 
annual  instalments.  Such  instalments  are 
clearly  not  intended  as  the  consideration 
for  the  respective  years  in  which  they  are 
paid;  for,  after  they  are  all  paid,  the  policy 
stands  good  for  the  balance  of  the  life  In- 
sured without  any  further  payment.  Each 
instalment  is,  in  fact,  part  consideration 
cf  the  entire  insurance  for  life.  It  is  the 
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same  thing  where  the  annual  premiums  are 
spread  over  the  whole  life.  The  value  of 
assurance  for  one  year  of  a  man's  life  when 
he  is  young,  strong,  and  healthy  is  mani- 
festly not  the  same  as  when  he  is  old  and 
decrepit.  There  is  no  proper  relation  be* 
tween  the  annual  premium  and  the  risk  of 
assurance  for  the  year  in  which  it  is  paid. 
This  idea  of  assurance  from  year  to  year  is 
the  suggestion  of  ingenious  counsel.  The 
annual  premiums  are  an  annuity,  the  pres- 
ent value  of  which  is  calculated  to  corres- 
pond with  the  present  value  of  the  amount 
assured;  a  reasonable  perceiitage  being  add- 
ed to  the  premiums  to  cover  expenses  and 
contingencies.  The  whole  premiums  are  bal- 
anced against  the  whole  insurance.  But, 
whilst  this  is  true,  it  must  be  conceded  that 
promptness  of  payment  is  essential  in  the 
business  of  life  insurance.  All  the  calcula- 
tions of  the  insurance  company  are  based 
on  the  hypothesis  of  prompt  payments. 
They  not  only  calculate  on  the  receipt  of 
the  premiums  when  due,  but  on  compound- 
ing interest  upon  them.  It  is  on  this  basis 
that  they  are  enabled  to  offer  assurance  at 
the  favorable  rates  they  do.  Forfeiture  for 
nonpayment  is  a  necessary  means  of  protect- 
ing themselves  from  embarrassment.  Un- 
less it  were  enforceable,  the  business  would 
be  thrown  into  utter  confusion.  It  is  like 
the  forfeiture  of  shares  in  mining  enter- 
prises and  all  other  hazardous  undertakings. 
There  must  be  power  to  cut  off  unprofitable 
members,  or  the  success  of  the  whole  scheme 
is  endangered."  After  some  further  discus- 
sion of  like  character,  the  opinion  continues : 
"The  case,  therefore,  is  one  in  which  time 
is  material,  and  of  the  essence  of  the  con- 
tract. Nonpayment  at  the  day  involves  ab- 
solute forfeiture,  if  such  be  the  terms  of  the 
contract,  as  is  the  case  here."  This  case  is 
cited,  not  only  in  the  McMaster  Case,  78 
Fed.  33,  and  183  U.  S.  25,  46  L.  ed.  64,  22 
Sup.  Ct.  Rep.  10«  supra,  but  also  in  numer- 
ous other  cases  which  we  have  examined. 

This  court  is  thoroughly  committed  to  the 
rule  announced  in  the  above  cases.  In  Con- 
necticut F.  Ins.  Co.  V.  Jeary,  60  Neb.  338, 
51  L.^t.A.  698,  83  N.  W.  78,  we  held:  "For- 
feitures are  looked  upon  by  the  courts  with 
ill  favor,  and  will  be  enforced  only  when 
the  strict  letter  of  the  contract  requires 
it;  and  this  rule  applies  with  full  force  to 
policies  of  insurance."  This  syllabus  is  quot- 
ed and  reaffirmed  in  the  late  case  of  Hamann 
V.  Nebraska  Underwriters'  Ins.  Co.  82  Neb. 
429,  118  N.  W.  65.  In  Jensen  v.  Palatine 
Ins.  Co.  81  Neb.  523, 116  N.  W.  286,  we  held: 
"A  clause  stipulating  for  the  forfeiture  of 
a  contract  should  not  be  aided  or  given  ef- 
fect by  construction  in  a  case  where  the 
plain  meaning  of  the  language  used  does 
not   require   it."    To    ^he   same   effect   ar^ 
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Springfield  F.  &  M.  Ins.  Co.  v.  McLimans, 
28  Neb.  846,  45  N.  W.  171;  Phenix  Ins. 
Co.  V.  Omaha  Loan  &  T.  Co.  41  Neb.  834, 
25  L.R.A.  679,  60  N.  W.  133;  Farmers'  & 
M.  Ins.  Co.  V.  Newman,  58  Neb.  504,  78 
N.  W.  933;  Connecticut  F.  Ins.  Co.  v. 
Waugh,  60  Neb.  353,  83  N.  W.  1118.  In 
Phenix  Ins.  Co.  v.  Omaha  Loan  &  T.  Co.  su- 
pra, the  policy  was  issued  to  one  Nathaniel 
S.  Crew  upon  his  bam  and  other  buildings 
situate  on  his  farm  in  Buffalo  county.  The 
trust  company  held  a  mortgage  upon  the 
farm.  To  the  policy  was  attached  what  is 
known  as  a  "mortgage  slip,"  which  read  as 
follows:  "Loss,  if  any,  payable  to  Omaha 
Loan  &  Trust  Company,  of  Omaha,  Nebras- 
ka, mortgagee,  or  its  assigns,  as  its  inter- 
ests may  appear.  It  is  hereby  agreed  that 
this  insurance,  as  to  the  interest  of  the 
mortgagee  only  therein,  shall  not  be  in- 
validated by  any  act  or  neglect  of  the  mort- 
gagor or  owner  of  the  property  insured,  nor 
by  the  occupation  of  the  premises  for  pur- 
poses more  hazardous  than  are  permitted  by 
this  policy.  It  is  further  agreed  that  the 
mortgagee  shall  notify  said  company  of  any 
change  of  ownership  or  increase  of  hazard 
which  shall  come  to  the  knowledge  of  the 
said  mortgagee,  and  that  every  increase  of 
hazard  not  permitted  by  this  policy  to  the 
mortgagor  or  owner  shall  be  paid  for  by  the 
mortgagee  on  reasonable  demand,  according 
to  the  established  scale  of  rates,  for  the 
whole  term  of  use  of  such  increased  hazard.'' 
Subsequent  to  the  issuance  of  the  policy. 
Crew  sold  and  conveyed  the  property  to  one 
Platter,  and  immediately  notified  the  trust 
company  of  such  sale.  Thereafter,  for  a 
period  of  about  three  years,  the  company 
sent  its  notices  of  maturing  interest  to  Plat- 
ter, and  received  payments  of  the  same  from 
him.  Neither  Crew,  Platter,  nor  the  trust 
company  ever  notified  the  insurance  com- 
pany of  the  sale,  so  that  the  terms  of  the 
"mortgage  slip"  were  clearly  violated.  The 
company  defended  upon  that  ground.  We 
held  the  insurance  company  liable;  one  of 
the  main  grounds  for  such  holding  being: 
"The  policy  does  not  provide  when  the  mort- 
gagee shall  give  this  notice,  nor  is  there  any 
provision  in  the  policy  or  'mortgage  slip' 
to  the  effect  that,  in  case  the  mortgagee 
comes  into  possession  of  knowledge  that 
the  hazard  of  the  risk  has  been  increased 
or  that  the  property  has  been  conveyed,  and 
neglects  to  notify  the  insurance  company 
thereof  that  the  policy  shall  therefore  be 
void."  It  will  be  seen  that  in  that  case  the 
trust  company  had  clearly  and  unequivocal- 
ly violated  the  terms  of  its  agreement  with 
the  insurer,  and  yet,  because  the  contract 
contained  no  clause  rendering  the  policy 
void  by  reason  thereof,  the  policy  was  sus- 
26  L.R.A.(N.S.) 


tained,  and  the  trust  company  permitted  to 
recover. 

Counsel  for  plaintiff  in  his  brief  says: 
"With  a  good  deal  of  confidence  we  assert 
the  negative  proposition  that  no  case  can  ba 
found  where  a  policy  of  life  insurance  which 
contains  no  express  provision  providing  for 
a  forfeiture  has  been  held  to  be  void  or 
nonenforceable  because  of  the  nonpayment 
of  a  premium."  The  writer  accepted  this 
challenge,  but,  after  three  days  of  indus- 
trious, independent  investigation,  he  has 
failed  to  find  such  a  case.  Counsel  for 
defendant  have  also  been  unable  to  meet  the 
challenge  thus  given.  In  answer  thereto, 
they  say  that  counsel  for  plaintiff  "appoar 
to  have  overlooked  the  recent  important  de- 
cision of  the  supreme  court  of  Illinois  in 
W^eston  v.  State  Mut.  Life  Assur.  Co.  234 
111.  492,  498,  84  N.  E.  1073."  Let  us  ex- 
amine that  case  and  see  if  it  so  holds.  In 
that  case  the  assured,  Curtis,  had  never 
paid  a  single  dollar  of  premium.  It  seems 
that  he  was  an  old  friend  of  Clardy,  the 
general  agent  of  the  company  at  St.  Louis. 
It  was  agreed  that  the  agent  would  give 
Curtis  credit  for  part  of  his  commission  on 
the  first  year's  premium.  Two  policies  were 
issued,  of  $3,500  each.  Premiums  were  to 
be  paid  quarterly.  The  first  quarterly  pay- 
ment on  the  two  policies  was  $58.80.  Clardy 
gave  Curtis  credit  for  $17.04,  and  sent  him 
the  policies  with  a  request  to  remit  $41.10. 
Curtis  did  not  send  the  check.  The  policies 
were  sent  to  Curtis  July  5,  1889.  On  July 
26th  Clardy  wrote  Curtis,  advising  him  that 
he,  Clardy,  had  advanced  the  premium  to  the 
company,  and  asking  for  a  remittance  by 
the  23d  of  August  at  the  latest.  On  August 
16th  Clardy  again  wrote,  asking  Curtis  to 
forward  his  check  so  as  to  reach  St.  Louis 
on  the  morning  of  the  24th.  On  August 
23d  Curtis  wrote  a  letler  to  Clardy,  stating 
that  he  was  very  much  embarrassed  at  not 
being  able  .to  meet  his  obligation ;  that  he 
was  disappointed  in  getting  certain  moneys 
which  he  had  expected,  and  inclosed  Clardy 
a  thirty-day  note  for  the  $41.10.  On  Octo- 
ber 25th  Clardy  wrote  Curtis,  reminding  him 
that  his  note  had  been  over  due  for  more 
than  a  month,  stating  that  lie  had  written 
several  letters  which  had  been  unnoticed, 
and  asking  him  to  remit.  On  November  3d 
Curtis  wrote  Clardy,  stating  that  he  had  had 
trouble  and  sickness,  several  meniliers  of 
his  family  having  been  ill,  and  wound  up 
his  letter  as  follows:  "I  am  in  close  quar- 
ters all  around,  and  just  at  present  I  dont 
know  which  way  to  turn.  Will  be  obliged 
to  give  up  insurance,  for  I  cannot  pay  for 
same  as  I  am  now  situated.  When  I  ap- 
plied all  looked  rosy.  It  is  quite  different 
now.  What  shall  I  do?  Suggest  something. 
What  I  owe  you  I  will  pay."    On  November 
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6th  Clardy  wrote  liira,  expressing  regret  at 
his  misfortunes,  and  stating  that,  while  he 
was  anxious  to  get  his  own  "good  money," 
he  would  like  to  keep  the  amount  which  had 
been  written  in  force,  and  stating:  "If  you 
can  send  me  $25  in  cash  and  your  note  for 
$17,  I  will  send  you  receipts  keeping  this 
insurance  in  force  until  December  30,  and 
will  wait  a  reasonable  time  for  you  to  pay 
the  notes.  Now  let  me  know  what  you  can 
do.  You  should  bv  no  means  let  this  chance 
go  by  to  keep  insured.  Your  family  needs 
the  protection."  On  December  Ist  Clardy 
again  wrote  Curtis  as  follows:  "You  never 
said  what  you  would  do  with  my  last  propo- 
sition regarding  your  own  insurance.  Can't 
you  look  up  that  letter  and  give  me  an 
answer?  I  think  you  ought  to  accept  it  if 
it  is  possible  for  you  to  do  so."  Curtis  did 
not  reply  to  either  of  these  last  two  letters. 
January  11th  Clardy  wrote  Curtis:  "Can- 
not you  do  something  for  me  on  your  note 
for  $41.16?"  On  January  13th  Curtis  wrote 
from  Glen  wood,  Iowa,  this  reply,  on  the  bot- 
tom of  the  Clardy  letter.  "The  above 
reached  me  here.  I  will  be  home  on  the 
23d.  I  hope  at  that  time  to  have  some' 
money  so  that  I  can  pay  whole  or  part." 
The  renewal  receipts  were  returned  by  Clar- 
dy to  the  company  the  first  part  of  January, 
1900.  They  were  received  by  the  company 
January  16,  1900,  and  the  policies  marked 
on  their  books  "Lapsed."  Curtis  died  Jan- 
uary 31st.  From  this  statement  of  the 
facts  it  is  clear  that  Curtis  had  deliberately 
and  unequivocally  abandoned  his  insurance. 
His  notation  of  January  13th  on  the  bottom 
of  Clardy's  letter  clearly  had  reference  only 
to  the  payment  of  the  note  which  he  had 
given  Clardy  for  the  money  which  the  lat- 
ter had  advanced  for  him.  In  the  syllabus 
of  the  case  there  is  ^ot  even  a  hint  at  a 
holding  that  the  nonpayment  of  premium 
when  due  constitutes  a  forfeiture  of  a  policy 
which  does  not  contain  a  forfeiture  clause. 
Counsel  evidently  base  their  suggestion  that 
the  case  so  holds  upon  what  is  stated  in 
the  opinion  on  pages  498  and  499  of  234 
111.,  but  we  do  not  think  the  language  will 
bear  such  a  construction.  It  is  as  follows: 
"The  most  serious  contention  of  appellant 
is  that  the  trial  court  erred  in  instructing 
the  jury  to  find  a  verdict  for  appellee;  that, 
regardless  of  the  letters  as  to  the  payment 
of  premium  passing  between  Clardy  and 
Curtis,  to  render  these  policies  invalid  or 
unenforceable,  there  must  have  been,  during 
the  lifetime  of  Curtis,  an  affirmative  act  of 
forfeiture  or  of  disavowal  on  the  part  of 
the  company,  followed  by  notice  to  the  as- 
sured. The  policies  in  question  contain  no 
specific  provision  as  to  their  being  lapsed  or 
forfeited  for  the  nonpayment  of  premium. 
Appellee  contends  that  these  policies  lapsed 
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on  September  30,  3899,  by  the  nonpayment 
of  the  quarterly  premiums.  The  testimony 
in  the  record  tends  to  show  that  if  Curtis 
had  paid  the  quarterly  premium  after  Sep- 
tember 30,  and  before  December  30,  1899, 
it  would  have  been  necessary  for  him  to 
furnish  at  his  own  expense  a  health  certifi- 
cate, before  the  premium  would  have  been 
received  and  the  policies  continued  in  force. 
While  the  evidence  is  not  entirely  clear  on 
thi&  last  point,  we  think  it  shows  conclu- 
sively that  after  December  30th  Curtis  would 
not  only  have  had  to  furnish  a  certificate 
showing  he  was  in  good  health,  but  that  ac- 
tion would  also  have  been  required  on  the 
part  of  the  company,  before  the  policies 
would  have  been  considered  in  force,  accord- 
ing to  the  rules  of  the  company.  This  court 
has  never  decided  the  question  of  forfeiture 
raised  on  this  record.  In  several  cases  pol- 
icies have  been  construed  which  provided 
for  forfeiture  on  failure  to  pay  the  premium. 
Appellant  contends  that  the  payment  of  the 
quarterly  premium  was  a  condition  subse- 
quent, while  appellee  insists  it  was  a  condi- 
tion precedent.  There  is  also  a  dispute  be- 
tween appellant  and  appellee  as  to  whether 
this  policy,  under  the*  ruling  of  the  court, 
lapsed  or  should  be  held  to  have  been  for- 
feited. We  do  not  think  it  is  necessary 
to  discuss  either  of  these  questions,  or  dis- 
tinguish as  to  the  meaning  of  these  words 
and  phrases,  in  order  to  reach  a  decision  in 
this  case.  Manifestly,  from  the  correspond- 
ence between  Curtis  and  Clardy,  especially 
in  the  light  of  Curtis's  letter  of  November 
3,  it  must  be  held  that  Curtis  understood 
that  he  was  giving  up  the  insurance.  He 
was  distinctly  told  in  Clardy's  letter  that 
the  insurance  could  be  kept  in  force  in  a 
certain  way,  and  from  that  date  until  the 
renewal  receipts  were  returned  by  Clardy  to 
the  company,  and  these  policies  in  question 
were  marked  on  the  books  of  the  company 
as  lapsed,  Curtis  never  communicated  with 
the  company  or  its  agent  or  did  anything 
to  indicate  that  he  wanted  to  keep  the  poli- 
cies in  force  or  thought  they  were  in  force." 
The  decision  of  the  court  in  that  case  was 
clearly  right,  but  the  court  does  not  decide 
that  nonpayment  of  premium  at  the  time 
specified  will,  in  the  absence  of  an  express 
agreement  to  that  efTect,  work  a  forfeiture 
of  the  policy.  On  the  contrary,  it  declined 
to  decide  that  point,  and  denied  plaintiff 
a  recovery  on  the  ground  that  by  his  letter 
of  November  3d  Curtis  had  given  up  the  in- 
surance. The  rule  running  through  all  the 
cases  is  clearly  expressed  in  Holly  v.  Met- 
ropolitan L.  Ins.  Co.  105  N.  Y.  *437,  444, 
11  N.  E.  507,  510,  as  follows:  "Punctuality 
in  the  payment  of  premiums  in  the  case  of 
a  life  insurance  policy  is  of  the  very  essence 
of  the  contract,  and,  when  payment  is  not 
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made  at  the  time,  the  company  has  the 
right  to  forfeit  if  such  is  the  contract."  The 
converse  of  this  is  equally  true,  viz.,  the 
company  has  not  the  right  to  forfeit  if  such 
is  not  the  contract. 

Counsel  for  defendant  cite  McLaughlin 
V.  Equitable  Life  Assur.  Soc.  38  Neb.  725, 
57  N.  W.  567,  as  sustaining  "unequivocally 
a  provision  requiring  the  surrender  of  the 
policy  within  six  months  after  default  as  a 
condition  precedent  to  the  right  to  paid-up 
insurance."  We  do  not  think  the  McLaugh- 
lin Case  in  any  manner  aids  defendant  in 
this  action.  The  -policy  in  that  case  pro- 
vided: "If  premiums  upon  this  policy  for 
not  less  than  three  complete  years  of  assur- 
ance shall  have  been  duly  received  by  said 
society,  and  this  policy  should  thereafter 
become  void  in  consequence  of  default  in 
payment  of  a  subsequent  premium,  said  so- 
ciety will  issue,  in  lieu  of  such  policy,  a 
new  paid-up  policy,  without  participation 
in  profits,  in  favor  of  said  Elma  R.  Mc- 
Laughlin .  .  .  for  as  many  fifteenth 
parts  of  the  original  amount  hereby  assured 
as  there  shall  have  been  complete  annual 
premiums  received  in  cash  by  said  society 
upon  this  policy  at  the  date  when  such  de- 
fault shall  first  be  made,  provided,  how- 
ever, that  this  policy  shall  be  surrendered 
duly  receipted  within  six  months  of  the 
date  of  default  in  payment  of  premium  as 
mentioned  above."  The  policy  further  pro- 
vided: "And,  if  any  premium  or  instalment 
of  a  premium  on  this  policy  shall  not  be 
paid  when  due,  this  policy  shall  be  void, 
and  no  credit  for  surplus  accumulated  on 
this  policy  shall  be  deemed  applicable  to  the 
payment  of  any  premium."  It  will  be  seen 
from  the  above  that  the  policy  itself  ex- 
pressly provided  that  a  failure  to  pay  any 
premium  when  due  would  render  the  policy 
void;  but,  in  a  spirit  of  fairness  to  the 
assured,  it  gave  him  the  privilege,  at  any 
time  within  six  months  after  such  avoidance, 
of  obtaining  a  new  and  different  policy  "for 
as  many  fifteenth  parts  of  the  original 
amount  hereby  assured  as  there  shall  have 
been  complete  annual  premiums  received 
in  cash  by  said  society  upon  this  policy  at 
the  date  when  such  default  shall  first  be 
made."  In  other  words,  the  policy  express- 
ly provided  that  it  should  become  void  if 
the  assured  failed  to  pay  any  premium  when 
due,  with  the  single  exception  that,  at  any 
time  within  six  months  thereafter,  if  the 
assured  would  surrender  up  his  old  policy, 
they  would  issue  to  him  a  new  contract 
for  a  different  amount  and  upon  different 
terms.  The  clause  providing  for  this  in 
the  policy  is  quite  similar  to  the  clause  in 
the  policies  in  the  case  at  bar;  but  the 
difference  and  the  controlling  difference  be- 
tween the  policv  in  that  case  and  the  poli- 
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cies  in  this  is  that  in  that  policy  there 
was  an  express  provision  for  forfeiture  for 
nonpayment  of  premiums  when  due,  while 
in  the  policies  now  before  us  there  is  no 
such  provision.  The  six  months'  time  al- 
lowed for  surrendering  the  old  policy  and 
obtaining  the  new  one,  followed,  was  con- 
tingent upon  and  controlled  by  the  forfei- 
ture clause.  In  other  words,  the  express 
terms  of  the  contract  rendered  the  policy 
void  if  the  premiums  were  not  paid  when 
due,  but  gave  the  assured  the  right  to  par- 
tially escape  the  consequences  of  the  for- 
feiture by  doing  a  certain  and  definite  act 
within  a  certain  and  fixed  time.  In  con- 
clusion, counsel  for  defendant  cite  in  sup- 
port of  their  contention  that  the  policies 
in  this  case  had  been  abandoned:  Mutual 
L.  Ins.  Co.  V.  Phinney,  178  U.  S.  327,  44 
L.  ed.  1088,  20  Sup.  Ct.  Rep.  906;  Mutual 
L.  Ins.  Co.  V.  Sears,  178  U.  S.  345,  44  L.  ed- 
1096,  20  Sup.  Ct.  Rep.  912;  Mutual  L.  Ins. 
Co.  V,  Hill,  178  U  S.  347,  44  L.  ed.  1097,  20 
Sup.  Ct.  Rep.  914;  Mutual  L.  Ins.  Co.  v. 
Allen,  178  U.  S.  351,  44  L.  ed.  1098,  20 
Sup.  Ct.  Rep.  913.  We  do  not  think  the 
doctrine  of  abandonment  can  be  applied  to 
this  case.  The  failure  to  pay  the  premiums 
by  the  assured  was  of  short  duration,  about 
two  years.  Immediately  upon  his  death, 
the  beneficiary  as!::!rted  her  claim  under  the 
policies  by  serving  notice  of  such  claim  up- 
on the '  defendant,  and  within  the  time  al- 
lowed by  law  commenced  the  present  ac- 
tion. 

An  examination  of  the  first  of  the  above 
cases  shows  that,  after  payment  of  the  first 
year's  premium,  the  agent  waited  upon  the 
assured,  Phinney,  and  requested  payment  of 
the  second  year's  premium,  and  was  in- 
formed by  Phinney  that  he  did  not  intend 
to  continue  the  insurance,  and  that  Phinney 
gave  his  policy  to  the  agent  to  be  used  by 
the  agent  as  a  sample  policy  in  canvassing 
for  other  business.  In  the  other  three  cases 
the  company  answered,  alleging  in  each  case 
a  demand  for  the  premium,  a  refusal  to 
pay,  and  an  agreement  with  the  assured 
that  the  policies  were  to  be  considered  as  at 
an  end.  Demurrers  were  filed  to  each  of 
the  answers  in  those  three  cases,  and  sus- 
tained. Defendant  electing  to  stand  upon 
its  answers,  judgment  was  rendered  in  each 
case  for  the  plaintiff.  These  judgments 
were  all  very  properly  reversed,  and  the  ac- 
tions remanded.  On  the  second  trial  of  the 
Hill  Case  to  the  court  and  a  jury,  it  was 
shown  that,  when  the  second  annual  pre- 
mium became  due,  the  agent  of  the  com- 
pany called  upon  Hill  for  payment  of  the 
same,  presenting  a  renewal  receipt,  duly  ex* 
ecuted  by  the  proper  officers  of  the  company. 
Hill  did  not  pay.  After  repeated  requests 
for  payment,  the  agent  returned  the  renewal 
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receipt  to  the  general  office  of  the  company 
at  San  Francisco.  The  office  returned  the 
renewal  receipt  to  the  agent  at  Seattle,  and 
it  was  again  presented  to  Hill,  and  pay- 
ment requested.  Hill  declined  to  make  pay- 
ment, and  the  renewal  receipt  was  returned 
to  San  Francisco,  and  thence  to  the  home 
office  in  New  York,  where  the  policy  was 
noted  as  lapsed  and  terminated.  In  the 
face  of  these  facts,  the  jury  returned  a 
verdict  in  favor  of  the  plaintiff,  which  the 
trial  court  sustained  by  entering  judgment 
thereon.  This  judgment  was  affirmed  in  the 
circuit  court  of  appeals  (Mutual  L.  Ins. 
Co.  V.  Hill,  65  C.  C.  A.  636,  118  Fed.  708), 
but  was  reversed  by  the  Supreme  Court 
(193  U.  S.  668,  48  L.  ed.  793,  24  Sup.  Ct. 
Rep.  638),  and  it  was  from  the  opinion  by 
Mr.  Justice  Brewer  in  that  case  that  defend- 
ant makes  the  lengthy  quotation  with  which 
it  closes  its  brief.  We  do  not  see  how  that 
case  can  be  claimed  as  an  authority  in  this. 
The  facts  above  recited  (fully  set  out  in 
the  opinion  of  the  circuit  court  of  appeals 
in  65  C.  C.  A.  636,  118  Fed.  708,  supra, 
but  not  set  out  in  the  statement  of  facts 
by  Mr.  Justice  Brewer)  clearly  show  that  the 
lengthy  discussion  of  the  learned  justice 
relied  upon  by  defendant  is  largely  mere 
dictum,  and  at  variance  with  the  over- 
whelming weight  of  authority.  Nor  do  we 
think  that  Lone  v.  Mutual  L.  Ins.  Co.  33 
Wash.  677,  74  Pac.  689,  cited  by  Mr.  Jus- 
tice Brewer,  gives  any  just  rule  for  meas- 
uring the  case  at  bar.  In  that  case  Lone 
had  only  made  one  semi-annual  payment. 
He  never  paid  anything  more  for  twelve 
years,  a  length  of  time  which  might  justly 
be  held  as  presenting  an  exception  to  the 
rule  announced  in  the  many  cases  above 
cited.  In  none  of  the  cases  cited  by  defend- 
ant did  the  beneficiary  offer  to  place  the 
company  in  statu  quo  by  tendering  all  un- 
paid premiums  with  interest  from  the  ma- 
turity of  each,  as  was  done  in  the  present 
case.  Here,  plaintiff  tendered,  and  still  ten- 
ders, all  of  the  unpaid  premiums  from  their 
maturity  respectively,  with  interest  at  7 
per  cent  per  annum;  thus  offering  to  do 
more  than  place  the  defendant  in  statu  quo, 
for  it  is  a  matter  of  common  knowledge 
that,  during  the  short  time  of  the  assured's 
default,  defendant  could  not  have  used  the 
premiums  so  advantageously.  We  adhere 
to  the  rule  this  co'^rt  has  heretofore  an- 
nounced that  "forfeitures  will  be  enforced 
only  when  the  strict  letter  of  the  contract 
requires  it,"  and  that  "a  clause  stipulating 
for  a  forfeiture  of  a  contract  should  not  be 
aided  or  given  effect  by  construction."  It 
can  be  permitted  only  when  expressed  in 
the  policy  in  clear  and  unmistakable  terms. 
The  argument  made  by  defendant  as  to 
abandonment  is  not  applicable,  since  the 
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facts  pleaded  do  not  warrant  a  holding  that, 
as  a  matter  of  law,  the  contract  was  aban- 
doned. In  our  opinion  the  petition  states 
a  cause  of  action,  and  the  district  court 
erred  in  sustaining  defendant's  demurrer. 

The  judgment  of  the  District  Court  is  re- 
versed, and  the  case  remanded  for  further 
proceedings  in  harmony  with  this  opinion. 

Petition  for  rehearing  denied. 


NEBRASKA  SUPREMB  COURT. 

RE  ESTATE  OF  FRANK  HENTGES,  De- 
ceased. 


KATHERINE  McDANIEL  et  al.,  Appts., 

V. 

PETER  HANSEN,  Exr.,  etc.,  of  Frank 
Hentges,  Deceased. 

(—  Neb.  — ,  124  N.  W.  929.) 

Executor  ~  accounting  —  attorney*! 
fees  for  probating  will. 

An  executor  should  ordinarily  be  credited 
in  his  final  account  with  the  estate  for  rea- 
sonable  attorney  fees  paid  by  him  in  pro- 
ceedings to  probate  the  will  of  his  testator. 

(February  10,  1910.) 

Headnote  by  Root,  J. 

Note.  —  Right  of  executor  to  allotvanoe 
for  attomey*s  fees  for  services  ren» 
dered  in  attempt  to  estabUsh,  or  re^ 
sist  attack  upon,  will. 

This  note  does  not  cover  the  Question  of 
the  executor's  duty  to  probate  tne  will,  or 
the  general  question  of  his  right  to  allow- 
ance for  costs,  but  is  confined  to  the  ques- 
tion whether  he  may  be  allowed  expenses 
for  attorney's  fees  incurred  in  relation  to 
the  probate  of  the  will. 

There  is  a  difference  of  opinion  as  to 
whether  an  executor  is  entitled  to  credit 
for  payments  to  counsel  employed  by  him 
for  the  purpose  of  litigation  arising  over 
the  probate  of  the  will.  11  Am.  &  Eng.  Enc. 
Law,  p.  1243. 

It  is  held  by  some  courts  that  the  duty 
of  an  executor  to  procure  the  admission  of 
the  will  to  probate  implies  authority  to  em- 
ploy counsel  where  the  probate  is  contested, 
and  to  charge  the  estate  therefor.  In  other 
jurisdictions  it  is  held  not  to  be  the  execu- 
tor's duty  to  defend  the  will,  and  that 
therefore  he  is  not  entitled  to  allowance  for 
counsel  fees  incurred  in  upholding  its  validi- 
ty. Some  cases  refuse  to  allow  attorney's 
fees  incurred  in  upholding  the  will,  unless 
it  has  been  admitted  to  probate.  And  still 
other  cases  hold  the  allowance  discretionary 
in  each  instance;  and  by  other  decisions 
such  fees  are  held  allowable  where  the  es- 
tate, or  those  who  are  entitled  to  it,  are 
benefited  by  the  services,  but  not  otherwise. 
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APPEAL  by  oDjectors  from  an  order  of 
the  District  Court  for  Platte  County  al- 
lowing Peter  Hansen,  executor  of  Frank 
HentgeB,  credit  for  attorneys'  fees  for  pro- 
bating testator's  will.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  H.  Barry  for  appellants. 

Messrs.  A.  H.  Briggs  and  J.  J.  Sulli- 
van,  for  appellee: 

When  an  executor  named  in  a  will  after- 
wards fully  adopts  and  approves  the  acts  of 
a  legatee  in  probating  a  Will,  it  is  exactly 
the  same  as  if  he  had  offered  it  in  the  first 
place,  and  the  estate  is  liable. 

Baker  v.  Cauthorn,  23  Ind.  App.  611,  77 
Am.  St.  Rep.  443,  55  N.  E.  963;  Marx  v. 
McMorran,  136  Mich.  406,  99  N.  W.  396; 
Mclntire  v.   Mclntire,   192   U.    S.    116,   48 


L.  ed.  369,  24  Sup.  Ct.  Kep.  190;  Boggs  v. 
Boggs,  62  Neb.  274,  87  N.  W.  39;  Smullin 
V.  Wharton,  73  Neb.  667,  103  N.  W.  288, 
106  N.  W.  577,  112  N.  W.  622,  113  N.  W. 
267;  82  Neb.  328,  119  N.  W.  773,  121  N. 
W.  441. 

It  is  immaterial  that  one  or  more  heirs 
at  law  may  have  had  a  common  interest 
with  the  estate  or  the  executor  represent- 
ing it. 

Re  Bender,  154  Mich.  44,  117  N.  W.  658. 

Root,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  prosecuted  by  certain 
legatees  of  Frank  Hentges,  deceased,  from 
an  order  of  tke  district  court  allowing  the 
executor  credit  for  attorney  fees. 


The  weight  of  authority,  however,  holds 
that  where  the  executor  has  acted  in  good 
faith  in  attempting  to  establish  the  will,  he 
is  entitled  to  a  reasonable  allowance  for  at- 
torney's fees  necessarily  incurred. 

Rules  in  the  different  jurisdictions. 

The  United  States  courts  hold  it  to  be  the 
executor's  duty  to  uphold  and  defend  the 
will,  and  allow  him  counsel  fees  incurred  in 
so  doing.  Bradford  v.  Boudinot,  3  Wash. 
C.  C.  122,  Fed.  Cas.  No.  1,765;  Mclntire  v. 
Mclntire,  192  U.  S.  116,  48  L.  ed.  371,  24 
Sup.  Ct.  Rep.  196. 

And  an  executor  who  acted  in  good  faith 
in  resisting  a  caveat  interposed  before  the 
will  was  allowed  probate  has  been  held  en- 
titled to  counsel  fees  incurred,  whether  or 
not  he  was  successful  in  his  defense.  Tuohy 
V.  Haiilon,  18  App.  D.  C.  225. 

But  no  such  allowance  can  be  made  pend- 
ing the  trial  of  issues  on  a  caveat  charging 
that  the  will  was  procured  by  the  undue 
influence  and  fraud  of  the  executor.  Kcngla 
V.  Randall,  22  App.  D.  C.  463. 

But  if  it  appears  on  the  trial  that  he 
acted  in  good  faith  throughout,  the  court 
may,  in  its  discretion,  make  an  allowance 
for  counsel  fees,  whether  the  will  was  sus- 
tained or  not.    Ibid. 

In  Alabama  an  executor  may  charge  the 
estate  for  counsel  fees  incurred  in  good  faith 
to  establish  the  will.  Alexander  v.  Bates, 
127  Ala.  328,  28  So.  415;  Henderson  v.  Sim- 
pions,  33  Ala.  291,  70  Am.  Dec.  690.  The 
court  in  the  last  case  said:  "It  is  the  privi- 
lege, if  not  the  duty,  of  one  named  as  execu- 
tor of  a  paper  purporting  to  be  a  last  will 
and  testament  to  propound  it  for  probate. 
If  we  have  no  knowledge  or  reasonable 
grounds  on  which  to  predicate  a  well- 
grounded  suspicion  against  the  legality  of 
the  will,  and  propound  the  paper  in  good 
faith,  he  but  carried  out  the  intention  with 
which  he  waa  appointed.  Any  reasonable 
costs  and  expenses  incurred  by  him  in  the 
honest  endeavor  to  give  effect  to  the  will 
is  a  proper  charge  on  the  estate  in  his 
hands." 

And  where  the  legatees  were  slaves,  and 
'  in  danger  of  losing  the  probate  of  the  will 
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and  their  freedom,  a  reasoifable  attorney's 
fee  was  allowed  in  Raines  v.  Raines,  51  Ala. 
237. 

It  is  held  in  California  that,  until  the  will 
has  been  admitted  to  probate,  the  court  has 
no  power  to  allow  an  executor  expenses  for 
attorney's  fees  incurred  in  establishing  the 
will.  Re  McKinney,  112  Cal.  447,  44  Pac. 
743;  Henry  v.  Superior  Ct.  93  Cal.  669,  29 
Pac.  230. 

So,  where  the  will  is  refused  probate,  the 
one  named  as  executor  cannot  be  allowed 
counsel  fees  expended  in  endeavoring  to  up- 
hold it.  Re  Olmstead,  120  Cal.  447,  52 
Pac.  804. 

And  this  is  true  although  the  opposition 
was  made  in  good  faith.  Re  Hite,  155  Cal. 
448,  101  Pac.  448. 

If,  however,  the  will  Js  established,  ^he 
executor  may  charge  such  counsel  fees 
against  the  estate,  if  the  estate  goes  to  those 
benefited  by  the  litigation,  otherwise  not. 
Ibid. 

Such  fees  are  held  not  allowable  as 
"costs,"  under  a  statute  making  the  allow- 
ance of  "coats"  in  contests  of  probate  dis- 
cretionary with  the  court.  Re  Olmstead,  su- 
pra. 

In  Leavenworth  v.  Marshall,  19  Conn.  408, 
where  the  apportionment  of  the  expenses  of 
establishing  the  will  was  in  controversy,  the 
court  said  that  it  was  the  business  of  the 
devisees  and  legatees  to  assume  the  etablish- 
ment  of  the  will  on  an  appeal  from  a  decree 
approving  it,  and  that  the  controversy  was 
not  against  the  executor, — impliedly  hold- 
ing him  not  entitled  to  allowance  for  ex- 
penses incurred  on  such  appeal. 

In  Georgia  it  is  held  the  duty  of  the 
executor  to  probate  the  will,  and  he  is  en- 
titled to  attorney's  fees  incurred  in  so  doing. 
Gairdner  v.  Tate,  110  Ga.  456,  35  S.  E.  697. 

And  this  was  held  to  be  the  rule  in  Shaw 
V.  Camp,  66  111.  App.  23,  and  Missionary 
Soc.  V.  Gohcen,  84  111.  App.  474. 

But  in  Graham  v.  Deuterman,  206  111. 
378,  69  N.  E.  237,  the  allowance  of  such 
fees  was  held  discretionary  with  the  court. 

In  Indiana  it  is  held  that  one  nominated 
as  executor  may  bind  the  estate  before  the 
will  is  admitted  to  probate,  for  attorney's 
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There  is  but  little  substantial  conflict  in 
the  evidence,  and,  in  so  far  as  the  witnesses 
disagree,  we  should  solve  the  doubts  in  fa- 
vor of  the  judgment.  It  appears  that  the 
testator  departed  this  life  possessed  of  prop- 
erty worth  about  $4,000,  and  survived  by 
eight  children  and  one  grandchild.  In 
April,  1906,  an  instrument  purporting  to  be 
his  last  will  and  testament  was  presented 
for  probate  to  the  county  judge  of  Platte 
county  by  Mrs.  Gorgen,  his  daughter  and  a 
legatee.  In  that  document  the  testator  be- 
queathed to  Mrs.  Gorgen  two  ninths  of  his 
estate,  and  the  remainder  was  divided  in 
equal  shares  between  the  grandchild  and 
six  children.  Five  of  these  children  contest- 
ed the  probate  of  said  will  because  of  the 
alleged  mental   incapacity  of   their   father. 


and  prevailed  in  the  county  court,  but  on 
appeal  to  the  district  cour^  a  jury  found  in 
favor  of  the  proponent.  The  executors 
named  in  the  will,  five  days  subsequent  to 
the  day  Mrs.  Gorgen  petitioned  for  the  pro- 
bate thereof,  filed  a  written  declination  to 
accept  said  office,  but  thereafter  Mr.  Han- 
sen, one  of  the  executors,  withdrew  his  dec- 
lination, subsequently  qualified,  and  acted 
as  executor  In  his  final  report  the  executor 
charged  the  estate  for  money  paid  by  him 
to  attorneys  for  services  rendered  in  pro- 
bating the  will.  The  contestants  objected 
to  the  charges  as  unlawful.  In  argument 
they  insist  that  the  executor  had  no  inter- 
est in  probating  the  will,  and  that  Mrs. 
Gorgen,  the  proponent,  should  pay  these 
fees.    Judge  Briggs  appeared  in  the  county 


fees  incurred  in  a  proceeding  instituted  by 
an  heir  at  law  to  resist  the  probate  of  the 
will.  Fillinger  v.  Conley,  163  Ind.  684,  72 
N.  E.  597. 

And  the  estate  is  chargeable  with  the 
"reasonable  expenses,"  probably  including 
attorney's  fees,  incurred  by  the  executor  in 
an  unsuccessful  effort,  in  good  faith,  to  re- 
sist contest  of  the  will.  Bratney  v.  Curry, 
33  Ind.  399. 

But  it  is  held  that  where  an  executor 
beneficially  interested  under  a  will  employs 
counsel  to  sustain  the  will,  the  expense 
should  be  apportioned  between  the  executor 
personally  and  officially.  Roll  v.  Mason,  9 
Ind.  App.  651,  37  N.  E.  298. 

The  rule  in  Kentucky  allows  executors 
for  attorney's  fees  incurred  where  they  in 
good  faith  and  upon  reasonable  grounds  en- 
deavor to  probate  the  will.  Taylor  v.  Minor, 
90  Ky.  544,  14  S.  VV.  644;  Carter  v.  Carter, 
11  Ky.  L.  Rep.  618,  12  S.  W.  385. 

And  an  executor  of  a  will  making  a  de- 
vise to  him  for  trust  purposes  is  entitled  to 
costs  incurred  in  good  faith  in  attempting 
to  probate  it,  although  he  was  unsuccessful. 
Gilbert  v.  Bartlett,  9  Bush,  49. 

And  where  an  executor  has  reasonable 
grounds  to  appeal  from  a  decree  denying 
probate  to  the  will,  he  is  entitled  to  reason- 
able attorney's  fees  in  the  upper  court. 
Gardner  v.  Moss,  123  Ky.  334,  96  S.  W. 
461. 

And  it  being  the  executor's  duty  to  see 
that,  the  will  was  probated,  he  is  entitled  to 
allowance  for  attorney's  fees,  although  the 
devisees  notified  him  that  they  would  em- 
ploy their  own  counsel  in  the  contest  of  the 
win,  and  would  pay  no  part  of  the  fee  of 
his  counsel.  Reed  v.  Reed,  24  Ky.  L.  Rep. 
2438,  74  S.  W.  207. 

In  Louisiana  an  executor  is  entitled  to  an 
allowance  for  counsel  fees  incurred  in  de- 
fending an  attack  upon  the  will.  Heffner's 
Succession,  49  La.  Ann.  407,  21  So.  905. 

And  this  is  true  although  he  is  unsuccess- 
ful in  his  attempted  defense.  Sterlin  v. 
Gros,  5  La.  100. 

In  Maryland  no  allowance  will  be  made 
to  one  named  as  executor,  for  counsel  fees 
incurred  in  resisting  an  attack  upon  the 
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will,  where  the  will  had  not  at  the  time 
been  admitted  to  probate.  Tilghman  v. 
France,  99  Md.  611,  69  Atl.  277. 

And  the  orphans'  court  has  no  jurisdic- 
tion before  the  probate  of  the  will,  to  make 
such  an  allowance.  Townshend  v.  Brooke, 
9  Gill,  90. 

But  after  the  will  is  admitted  to  probate,, 
it  has  authority  by  statute,  and  such  allow- 
ance will  be  made.  Ibid.;  Glass  v.  RamBay, 
9  Gill.  456. 

And  the  admission  to  probate,  although 
no  letters  were  granted,  was  held  sufficient 
to  warrant  the  allowance  of  attorney's  fees 
incurred  by  the  executor  in  defending  the 
will.  Decker  v.  Fahrenholtz,  107  Md.  615, 
68  Atl.  1048. 

After  probate  of  the  will  it  is  the  duty 
of  the  executors  to  defend  a  caveat  to  va- 
cate the  will,  and  they  are  entitled  to  an  al- 
lowance for  attorney's  '  fees.  Compton  v. 
Barnes,  4  Gill,  55,  45  Am.  Dec.  116;  dicta, 
Gorton  v.  Perkins,  63  Md.  689. 

It  was  held  in  Harrison  v.  Clark,  05  Md. 
308,  52  Atl.  614,  that  one  named  as  executor 
had  no  right  to  be  appointed  administrator 
penfiiente  lite  in  order  to  enable  him  to  use 
the  assets  of  the  estate  in  the  employment  of 
counsel  to  defend  the  will. 

In  Massachusetts  attorney's  fees  incurred 
by  an  executor  in  proving  a  will  and  resist- 
ing attacks  upon  it  are  chargeable  to  the 
estate.  Hampden  Trust  Co.  v.  Leary,  186 
Mass.  677,  72  N.  E.  88. 

In  Mississippi  an  executor  may  recover 
counsel  fees  paid  in  litigation  to  establish 
the  will  where  he  is  successful,  but  not  where 
he  fails  to  sustain  its  validity.  Kelly  v. 
Davis,  37  Miss.  76.  The  court  said:  "The 
next  question  is  whether  an  executor  or  ad- 
ministrator with  the  will  annexed  has  the 
right  to  charge  upon  the  estate,  or  against 
the  interest  in  it  of  the  parties  contesting  the 
will,  fees  paid  to  counsel  and  other  expenses 
incurred  in  the  litigation  to  establish  the 
will,  if  the  result  of  the  litigation  be  that 
the  will  is  set  aside.  If  the  will  should  be 
established  by  the  litigation,  it  appears  to 
be  just  that  such  expenses  should  be  borne 
by  the  estate,  because  they  would  be  bene- 
ficial to  the  parties  interested,  and  to  charge 
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court  and  in  the  district  court  for  the  pro- 
ponent, and  testified  that  he  did  so  at  the 
request  of  the  executor  and  the  proponent. 
Judge  Sullivan  first  appeared  in  the  dis- 
trict court,  and  testified  that  he  was  em- 
ployed by  the  executor.  The  executor  was 
called  by  the  contestants,  and  testified  that 
he  had  nothing  to  do  with  employing  coun- 
sel until  after  he  was  appointed  executor. 
If  he  used  the  word  "appointed"  to  desig- 
nate the  date  he  qualified  as  executor,  he 
fiatly  contradicts  his  counsel.  If  he  re- 
ferred to  the  execution  of  the  will,  the  date 
he  was  nominated  or  appointed  by  the  tes- 
tator, there  is  no  contradiction.  In  the  ab- 
sence of  explanation  and  in  view  of  the 
finding  of  the  district  court,  we  shall  adopt 
the  latter  construction.    Both  attorneys  ren- 


dered the  ordinary  professional  services  in- 
cident to  the  administration  of  an  estate 
subsequent  to  the  probate  of  the  will.  The 
county  judge  disallowed  part  of  the  execu- 
tor's charge  for  attorney  fees,  but  the  dis- 
trict court  on  appeal  found  the  fees  were 
reasonable  and  a  proper  expense  of  admin- 
istrating the  estate. 

1.  Counsel  for  appellants  in  a  persuasive 
brief  and  forcible  argument  at  the  bar  as- 
serts that  the  executor  should  only  be  al- 
lowed credit  for  money  necessarily  expended 
by  him  in  payment  of  attorney  fees  for 
services  rendered  subsequent  to  his  qualifi- 
cation as  executor.  The  precise  point  in- 
volved herein  has  not  been  determined  by 
this  court.  Sections  5002,  5003,  5004,  5005, 
Cobbey's  Anno.  Stat.  1903,  are  as  follows: 


them  upon  the  assests  in  the  executor's 
hands  would  be  but  to  charge  them 
upon  the  parties  for  whose  benefit  the 
litigation  was  conducted,  and  whose  inter- 
est would  be  promoted  by  the  establishment 
of  the  will.  But  quite  a  difTerent  reason 
is  applicable  to  the  case  of  a  litigation  con- 
ducted bv  the  executor,  which  results  in  set- 
ting aside  the  wilh  In  such  a  case,  the  liti- 
gation is  against  the  interests  of  the  par- 
ties rightfully  entitled,  and  the  question  is 
whether  such  parties  should  pa^  the  expen- 
ses of  a  litigation  against  their  interest,  and 
in  which  they  have  been  successful?  We 
can  perceive  no  principle  of  justice  or  rule 
of  judicial  proceeding  upon  which  such  par- 
ties should  be  so  charged.  The  parties  con- 
testant are  •the  executor  and  legatees,  seek- 
ing to  establish  the  will,  on  the  one  side, 
and  the  heirs  at  law  and  distributees,  on  the 
other;  the  affirmation  of  the  issue  being 
upon  the  former.  To  allow  the  party  fail- 
ing to  maintain  his  suit,  his  costs  and  ex- 
penses against  the  adverse  party,  who  was 
without  fault,  and  had  merely  defended  his 
just  right  against  an  unjust  and  unlawful 
claim  asserted  against  it,  would  be  un- 
known to  judicial  procedure.  The  result  of 
the  litigation  establishes  that  he  has  but 
defended  his  lawful  right  against  an  im- 
just  claim  asserted  against  it;  and  yet,  un- 
der the  rule  contended  for,  he  is  compelled 
to  pay  not  only  his  own  expenses  for  coun- 
sel fees  and  otherwise,  but  those  of  his  ad- 
versary incurred  in  an  effort  to  deprive  him 
of  his  rights.  Such  a  rule  would  be  most 
unjust  and  oppressive,  and  the  effect  of  it 
would  be  that  frequently,  though  the  heir 
or  distributee  succeeds  in  establishing  his 
right,  he  would  receive  little  or  no  benefit 
from  the  estate  which  belongs  to  him,  be- 
cause it  would  be  heavily  charged,  if  not  en- 
entirely  absorbed,  by  charges  incurred  by 
the  executor  in  endeavoring  to  deprive  him 
of  it  entirely.  Such  a  rule  would  tend  to 
jdeter  heirs  and  distributees  from  contesting 
illegal  and  unjust  wills;  for  their  own  ex- 
penses in  the  litigation,  which  are  generally 
onerous  in  such  cases,  they  would  have  to 
pay  at  all  events;  and  if  successful, 
their  property  would  be  charged  with  all 
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the  expenses  of  the  adverse  party.  Thus, 
they  would  certainly  be  compelled  to  bear  a 
considerable  expense  on  their  own  account, 
with  a  strong  probability,  if  the  estate  was 
not  very  large,  that  they  would  ultimately 
receive  nothing  from  the  property  to  which 
they  had  established  their  right  in  the  liti- 
gation. Such  a  controversy  would  not  be 
worth  pursuing." 

In  Missouri  it  is  the  executor's  duty  to 
probate  the  will,  and  he  will  be  allowed  at- 
torney's fees  incurred  in  its  formal  probate. 
Re  Soulard,  141  Mo.  642,  43  S.  W.  617 ;  Ro 
Fry,  96  Mo.  App.  208,  70  S.  W.  172. 

But  after  the  will  is  formally  proved,  the 
fees  incurred  in  contests  thereover  should 
be  paid  by  those  interested,  and  not  by  the 
estate.     Ibid. 

It  is  likewise  the  executor's  duty  in  New 
Jersey  to  defend  the  validity  of  the  will, 
and  he  will  be  allowed  reasonable  counsel 
fees.  Re  Flaacke  (N.  J.)  64  Atl.  1021,  af- 
firmed in  72  N.  J.  Eq.  944,  73  Atl.  1117; 
Re  Wiley  (N.  J.)  65  Atl.  212. 

The  decisions  in  New  York  upon  the  right 
of  an  executor  to  an  allowance  for  attorneys* 
fees  incurred  in  an  attempt  to  establish  a 
will  are  not  entirely  in  harmony. 

In  Dodd  V.  Anderson,  197  N.  Y.  466,  27 
L.R.A.(N.S.)  — ,  90  N.  E.  1137,  one  named 
as  an  executor  was  held  not  entitled  to 
charge  the  estate  for  attorneys'  fees  in- 
curred in  an  attempt  to  establish  a  will 
which  was  denied  probate  because  of  the 
maker's  want  of  testamentary  capacity. 

But  in  Re  Blair,  28  Misc.  611,  59  N.  Y. 
Supp.  1090,  modified  on  other  points  in  49 
App.  Div.  417,  63  N.  Y.  Supp.  678,  one 
named  as  executor  was  held  entitled  to  an 
allowance  in  all.  courts  for  attorneys'  fees 
incurred  in  an  attempt  to  secure  the  pro- 
bate of  the  will,  the  point  as  to  its  execu- 
tion being  a  novel  one,  although  he  was 
finally  defeated  in  his  undertaking. 

And  in  Frith  v.  Campbell,  53  Barb.  325, 
executors  were  held  entitled  to  an  allowance 
for  attorneys'  fees  incurred  in  an  action  in- 
stituted to  prove  a  will. 

In  ShafTer  v.  Bacon,  35  App.  Div.  248,  54 
N.  Y.  Supp.  796,  affirmed  without  opinion 
in  161   N.  Y.  635,   67  N.  E.   1124,  it  waa 
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"Sec.  5002.  Every  person  named  as  ex- 
ecutor in  any  will  shall,  within  thirty  days 
after  the  death  of  the  testator,  or  within 
thirty  days  after  he  has  a  knowledge  that 
he  is  named  executor,  if  he  obtains  such 
knowledge  after  the  death  of  the  testator, 
present  such  will  to  the  probate  court  which 
has  jurisdiction  of  the  case,  unless  the  will 
shall  have  been  otherwise  deposited  with 
the  judge  of  probate,  and  shall,  within  the 
period  above  mentioned,  signify  to  the  court 
his  acceptance  of  the  trust,  or  make  known 
in  writing  to  such  court  his  refusal  to  ac- 
cept it. 

"Sec.  6003.  Every  person  who  shall  neg- 
lect to  perform  any  of  the  duties  required 
in  the  last  two  preceding  sections,  without 
reasonable  cause,  shall  be  guilty  of  a  mis- 


demeanor, and  shall  be  liable  to  each  and 
every  person  interested  in  such  will,  for  the 
damages  which  each  person  may  sustain 
thereby. 

"Sec.  5004.  If  any  person  having  the  cus- 
tody of  any  will  after  the  death  of  the  tes- 
tator shall,  without  reasonable  cause,  neg- 
lect to  deliver  the  same  to  the  probate  court 
having  jurisdiction  of  it,  after  he  shall  have 
been  duly  notified  by  such  court  for  that 
purpose,  he  may  be  committed  to  the 
jail  of  the  county  by  warrant  issued  by 
such  court,  and  there  be  kept  in  close  con- 
finement until  he  shall  deliver  the  will  as 
above  directed. 

"Sec- 6005.  When  any  will  shall  have 
been  delivered  into  or  deposited  in  any  pro- 
bate court  having  jurisdiction  of  the  same, 


held  that  an  administrator  de  hmiia  non 
could  not  recover  from  attorneys  the  amount 
received  by  them  from  an  executor  named 
in  a  will  for  services  rendered  in  securing 
the  probate  of  the  will,  although  on  appeal 
a  new  trial  was  ordered,  and  the  will  was 
subsequently  found  invalid  because  of  the 
maker's  want  of  testamentary  capacity. 

And  an  executor  has  been  held  entitled  to 
reimbursement  from  the  estate  for  expendi- 
tures for  attorneys'  fees  incurred  in  unsuc- 
cessfully resisting  an  attack  by  a  beneficiary 
upon  a  provision  in  the  will.  Re  Title  Guar- 
anty &  T.  Co.  114  App.  Div.  778,  100  N. 
Y.  Supp.  243,  affirmed  on  other  grounds  in 
188  N.  Y.  542,  80  N.  E.  1121. 

So  in  Wolfe  v.  Wolfe,  2  Dem.  305,  where 
an  express  provision  was  made  in  the  will, 
which  was  held  to  cover  attorneys'  fees,  the 
court  said  that  an  allowance  for  attorneys' 
fees  incurred  by  an  executor  in  a  proceed- 
ing for  the  revocation  of  the  probate  of 
the  will  should  properly  be  made  even  in 
the  event  of  no  express  provision  being  made 
therefor. 

And  counsel  fees  incurred  in  the  contest 
of  a  will  were  allowed  to  the  executrix  in 
Re  Ogden,  41  Misc.  168,  83  N.  Y.  Supp.  977, 
reaffirmed  without  opinion  in  67  App.  Div. 
629,  68  N.  Y.  Supp.  1144.  The  question 
there  under  consideration,  however,  was  as 
to  the  amount  of  the  fees. 

A  provision  with  reference  to  the  settle- 
ment of  executors'  accounts  that  "in  all 
cases  such  allowance  shall  be  made  for  their 
actual  and  necessary  expenses  as  shall  ap- 
pear just  and  reasonable"  includes  the  ex- 
pense incurred  in  the  employment  of  coun- 
sel to  procure  the  probate  oi  the  will. 
Douglas  V.  Yost,  64  Hun,  165,  18  N.  Y. 
Supp.  830. 

But  where  the  executor  is  an  attorney 
and  prepares  all  of  the  papers  and  proves 
the  will,  he  will  not  be  allowed  attorney's 
fees  for  his  brother-in-law  for  simply  stay- 
ing in  court  "until  it  was  over."  Re  Wick, 
63  Misc.  211,  104  N.  Y.  Supp.  717. 

The  expenses  allowed  an  executor  in  Mari- 
ner V.  Bateman,  4  N.  C.  (2  Car.  Law 
Repos.  464),  where  he  in  good  faith  con- 
tested a  second  will  put  forward  after  the 
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probate  of  one  in  which  he  was  named  as 
executor,  evidently  included  counsel  fees. 

In  Ohio  it  has  been  held  that  an  executor 
is  entitled  to  an  allowance  for  reasonable 
counsel  fees  incurred  in  successfully  defend- 
ing a  contest  of  the  will.  Union  Sav.  &  T. 
Co.  V.  Smith,  26  Ohio  C.  C.  317. 

But  it  is  held  that  he  is  not  bound  to 
assume  the  burden  of  maintaining  the  will, 
and  that  he  is  not  entitled  to  such  allow- 
ance where  the  will  proves  invalid.  An- 
drews V.  His  Administrators,  7  Ohio  St. 
143. 

In  Weir  v.  Weir,  28  Ohio  C.  C.  199,  the 
allowance  was  held  to  be  dependent  upon 
the  circumstances  of  each  case,  and  it  was 
held  that  a  disinterested  executor  who  suc- 
cessfully defended  the  will  might  be  allowed 
counsel  fees,  but  that  such  expenses  could 
not  be  allowed  where  the  executor  was  the 
legatee  of  the  bequest  provoking  the  at- 
tack. 

In  Pennsylvania,  where  the  attempt  to 
sustain  the  will  has  increased  the  value  of 
the  estate  by  having  the  outlawed  indebted- 
ness of  children  treated  as  advancements, 
the  executor  may  be  allowed  counsel  fees. 
Alexander's  Estate,  211  Pa.  124,  60  Atl. 
611. 

And  it  has  been  held  that  an  executor  is 
entitled  as  against  legatees  to  an  allowance 
for  counsel  fees  paid  in  establishing  the  va- 
lidity of  the  will  and  bequests.  Scott's  Es- 
tate, 9  Watts  &  S.  98.  « 

So,  an  executor  has  been  held  entitled  to 
an  allowance  for  counsel  fees  incurred  in 
upholding  a  will  against  an  attack,  where 
the  reason  for  contest  was  removed  by  the 
legatees'  withdrawal  of  their  claims.  Ged- 
dis's  Appeal,  9  Watts,  284. 

But  it  is  held  that  they  cannot  be  al- 
lowed where  the  effect  is  to  throw  the  ex- 
pense on  creditors  and  others  not  inter- 
ested in  the  validity  of  the  will.  Mumper's 
Appeal,  3  Watts  &  S.  441;  Royer's  Appeal, 
13  Pa.  669. 

And  a  widow  who  has  elected  to  take  un- 
der the  intestate  law  cannot  be  charged 
with  a  part  of  the  expense  incurred  for 
counsel  fees  by  one  named  as  executor  in 
attempting    to    uphold    a    pretended    will 
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such  court  shall  appoint  a  time  and  place 
for  proving  it,  when  all  concerned  may  ap- 
pear and  contest  the  probate  of  the  will; 
and  shall  cause  public  notice  thereof  to  be 
given  by  personal  service  on  all  persons  in- 
terested, or  by  publication  under  an  order 
of  such  court,  in  suoh  newspaper  printed  in 
this  state  as  the  judge  shall  direct,  three 
weeks  successively,  previous  to  the  time  ap- 
pointed, and  no  will  shall  be  proved  until 
notice  shall  be  given  as  herein  provided." 

By  §  5017,  supra,  all  of  the  estate  of  a  tes- 
tator is  made  liable  for  the  expense  of  ad- 
ministration as  well  as  for  the  satisfaction 
of  his  debts  and  the  support  of  his  family. 
Section  5148,  sUpra,  provides  that,  an  ex- 
ecutor or  administrator  shall  be  allowed  all 
necessary  expenses  in  the  care,  settlement, 
and  management  of  the  estate. 

In  Clark  v.  Turner,  50  Neb.  290,  38 
L.R.A.  433,  69  N.  W.  843,  Mr.  Commission- 
er Irvine  argues  that  the  statute  commands 
an  executor,  after  knowledge  that  he  has 
been  nominated  as  executor  of  a  will  and 
that  the  testator  had  departed  this  life,  to 
present  the  will  for  probate,  or  renounce  the 
trust.  Whether  the  executor,  if  he  does  not 
resign,  is  charged  with  an  imperative  duty 
of  propounding  his  testator's  will,  is  not 
involved  in  this  case,  and  was  not  neces- 
sarily presented  in  Clark  v.  Turner,  supra. 
Independently  of  such  a  construction  of  the 
statute,  we  are  of  opinion  that  the  executor 
has  the  power  to  request  probate  of  his  tes- 


tator*s  will,  and  in  some  instances  it  may 
be  his  duty  to  do  so.  3  Redf.  Wills,  3d  ed. 
p.  8;  Henderson  v.  Simmons,  33  Ala.  291, 
70  Am.  Dec.  690;  Phillips  v.  Phillips,  81 
Ky.  328,  334;  Meeker  v.  Meeker,  74  Iowa, 
352,  7  Am.  St.  Rep.  489,  37  N.  W.  773; 
Lassiter  v.  Travis,  98  Tenn.  330,  39  S.  W. 
226.  If  a  legatee  petitions  for  the  probate 
of  his  testator's  will,  the  executor  may  or- 
dinarily discharge  his  duty  by  awaiting  the 
outcome  of  that  application,  provided  he 
has  complied  with  the  statute,  supra;  but 
he  may  lawfully  combine  with  the  legatee 
for  the  purpose  of  advancing  the  expressed 
will  of  the  deceased.  In  the  last-named 
event  his  reasonable  counsel  fees  incurred 
in  establishing  the  will  are  expenses  of  ad- 
ministration, to  be  paid  from  the  assets  of 
the  estate,  unless  he  acted  in  bad  faith. 
Phillips  V.  Phillips,  Meeker  v.  Meeker,  and 
Lassiter  v.  Travis, — supra,  Heffner's  Succes- 
sion, 49  La.  Ann.  407,  21  So.  905,  Hazard 
V.  Engs,  14  R.  I.  5.  Appellants*  counsel 
contends  that  we  are  committed  to  a  con- 
trary doctrine,  but  we  do  not  agree  with 
him.  In  Mathis  v.  Pitman,  32  Neb.  191,  49 
N.  W.  182,  a  defeated  contestant  of  a  will 
recovered  his  costs  and  attorney  fees.  In 
Seebrock  v.  Fedawa,  33  Neb.  413,  29  Am. 
St.  Rep.  488,  60  N.  W.  270,  an  heir  of  the 
deceased  was  reimbursed  from  the  assets  of 
the  estate  for  counsel  fees  and  costs  in* 
cur  red  in  an  unsuccessful  contest  of  her 
father's   w^ll.     The   equities  seemed   strong 


which  proved  to  be  a  forgery.    Yerkes's  Ap- 
peal, 99  Pa.  401. 

And  one  named  as  executor  in  a  pretend- 
ed will  which  proved  to  be  a  forgery  is,  as 
against  the  widow  and  heirs,  not  entitled 
to  an  allowance  for  counsel  fees  incurred  in 
endeavoring  to  uphold  such  instrument. 
Sheetz's  Appeal,  100  Pa.  197;  Whitaker's 
Estate,  38  Phi  la.  Leg.  Int.  402. 

And  where  the  contest  as  to  the  validity 
of  a  will  is  substantially  between  legatees 
or  devisees,  the  executor  cannot  charge  the 
estate  for  counsel  fees  incurred  in  success- 
fully establishing  the  will.  Rankin's  Ap- 
peal, 10  W.  N.  C.  235. 

In  Bergdoll's  Estate,  11  Pa.  Dist.  R.  699, 
it  was  held  that  such  allowances  to  executors 
could  not  be  made,  unless  perhaps  when  the 
will  was  sustained. 

In  South  Carolina  it  has  been  held  that 
an  executor  who  had  been  in  possession  of 
the  estate  under  the  will  could  not  be  al- 
lowed for  counsel  fees  incurred  in  defend- 
ing it,  where  its  probate  was  subsequently 
set  aside,  since  the  litigation  was  for  the 
benefit  of  the  legatees.  Brown  v.  Vinyard, 
Bail.  Eq.  460. 

But  in  Butler  v.  Jennings,  8  Rich.  Eq.  87, 
expenses,  apparently  including  attorney's 
fees,  incurred  by  an  executor  in  defending 
the  probate  of  the  will,  were  held  allowable, 
although  the  will  was  set  aside  because  of 
the  testator's  insanity. 
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And  in  Turrtipseed  v.  Sirrine,  60  S.  C. 
272,  38  S.  E.  423,  attorney's  fees  were  al- 
lowed «n  executor  for  defending  a  suit 
brought  by  one  claiming  the  property  which 
would  pass  under  the  will,  under  an  agree- 
ment to  make  mutual  wills,  although  he 
had  not  previously  obtained  the  sanction  of 
the  court. 

In  Tennessee,  it  is  held  to  be  the  execut- 
or's duty  to  uphold  the  will,  and  he  is  en- 
tilled  to' allowance  for  counsel  fees  incurred 
for  that  purpose.  Bennet  v.  Bradford,  1 
Coldw.  471 ;  Bowden  v.  Higg^,  9  Lea,  343. 

And  the  executor  is  entitled  to  an  al- 
lowance for  counsel  fees  incurred  in  an 
unsuccessful  attempt  to  have  the  will  pro- 
bated, although  he  is  a  legatee,  and  the 
only  one  interested  in  sustaining  it.  I>as- 
siter  V.  Travis,  98  Tenn.  330,  39  S.  W.  226. 

In  Re  Bowman,  133  Wis.  494,  113  N.  W. 
956,  the  executor's  disbursements  incurred 
in  defending  the  will,  apparently  including 
counsel  fees,  were  allowed. 

In  Page  v.  Williamson,  87  L.  T.  N.  S. 
146,  it  was  held  that  executors  who  had  had 
ample  time  to  examine  into  the  testamen- 
tary capacity  of  the  testator  were  not  en- 
titled to  recover  even  costs,  where  the  will 
was  refused  probate  on  account  of  testator's 
want  of  a  sound  and  disposing  mind.  To 
the  same  effect  is  Twist  v.  Tye  [1902]  P.  ©2. 
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in  favor  of  the  contestants  in  the  cited  cases, 
and  their  good  faith  in  waging  the  -contest 
was  undoubted.  In  McClary  v.  StuU,  44 
Neb.  175,  62  N.  W.  601,  attorneys  for  dis- 
oomfited  contestants  of  a  will  requested 
that  their  fees  should  be  paid  from  the  as- 
sets of  the  estate.  It  appeared  from  the 
record  that  their  fees  were  contingent,  and 
we  held  they  had  no  just  claim  against  the 
estate  for  compensation.  In  Clark  v.  Tur- 
ner, supra,  counsel  for  a  vanquished  propo- 
nent of  an  alleged  lost  will  moved  the  dis- 
trict court,  in  proceedings  there  pending  on 
appeal  for  the  probate  of  said  will,  for 
counsel  fees.  The  prayer  was  denied  be- 
cause the  district  court  had  no  authority 
in  that  proceeding  to  direct  payment  of  the 
assets  of  the  estate  for  a  purpose  which,  if 
legitimate,  constituted  an  expense  of  admin- 
istration. 

In  Wallace  v.  Sheldon,  56  Neb.  55,  76  N. 
W.  418,  costs  and  attorney  fees  had  been 
taxed  in  favor  of  defeated  contestants  of  a 
will,  and  we  held  the  order  erroneous.  Ma- 
this  V.  Pitman  and  Seebrock  v.  Fedawa,  su- 
pra, w^ere  disapproved.  It  will  be  noticed 
that  the  learned  commissioner  writing  the 
opinion  of  the  court  in  Wallace  v.  Sheldon 
expressly  disclaims  committing  us  to  a  rule 
that,  under  no  circumstances,  may  costs  or 
attorney  fees  be  allowed  an  unsuccessful 
contestant  in  proceedings  to  probate  a  pro- 
posed will.  In  Atkinson  v.  May,  57  Neb. 
137,  77  N.  W.  343,  attorneys  employed  by  a 
legatee  to  secure  the  probate  of  an  alleged 
will  failed  in  their  mission.  Subsequently 
they  filed  a  claim  for  fees  against  the  es- 
tate, and  were  defeated  in  the  lower  courts. 
We  affirmed  the  judgment.  In  St.  James' 
Orphan  Asylum  v.  McDonald,  76  Neb.  630, 
107  N.  W.  979,  110  N.  W.  626,  following  At- 
kinson V.  May,  supra,  we  held  that  ordina- 
rily the  estate  of  a  decedent  would  not  be 
held  liable  for  attorney  fees  for  services 
rendered  at  the  request  of  a  legatee.  The 
facts  in  that  case  disclosed  that  the  equi- 
ties were  in  favor  of  the  defeated  contest- 
ant. Re  Donges,  103  Wis.  497,  74  Am.  St. 
Rep.  885,  79  N.  W.  786,  is  cited  with  ap- 
proval by  Judge  Barnes  in  his  opinion  in 
St.  James'  Orphan  Asylum  v.  McDonald. 
In  the  Wisconsin  case  Mr.  Justice  Dodge 
correctly  reasons  that  taxable  costs  must  be 
taxed  according  to  statute,  and  that  con- 
tending legatees  ought  not  to  be  reimbursed 
from  the  assets  of  the  estate  for  counsel 
fees  paid  by  them;  but  the  learned  jurist 
states  that  what  he  has  said  does  not  refer 
to  the  allowance  of  counsel  fees  reasonably 
incurred  by  an  executor  in  the  good  faith 
performance  of  his  duties.  Judge  Barnes 
carefully  discriminates  between  counsel  fees 
paid  by  an  executor  and  like  fees  expended 
by  a  legatee.  In  Ro  Wilson,  83  Neb.  252, 
26  L.RA.(N.S.) 


119  N.  W.  522,  an  attorney  had  been  ap- 
pointed administrator  of  an  estate.  Sub- 
sequently interested  parties  sought  to  pro- 
bate an  alleged  lost  will  wherein  he  was 
named  as  executor.  The  heirs  contested  this 
application.  The  administrator  was  a  wit- 
ness in  the  suit  and  attended  court  during 
the  trial.  The  will  was  not  established,  and 
he  was  not  permitted  to  collect  an  attorney 
fee  for  the  time  he  devoted  to  that  case. 
He  had  not  been  employed  by  either  side  to 
the  controversy,  and  while  it  was  pending 
was  acting  as  an  otlicer  of  the  court.  In 
Smullin  v.  Wharton,  83  Neb.  346,  119  N.  W. 
773,  121  N.  W.  441,  counsel  fees  were  al- 
lowed by  agreement  of  parties. 

In  the  instant  case  attorneys  are  not  pur- 
suing the  estate  for  compensation,  nor  is  a 
legatee  under  the  will  demanding  reim- 
bursement for  money  paid  counsel,  but  the 
executor  has  paid  for  legal  services  ren- 
dered, as  he  asserts,  in  the  administration 
of  the  estate.  No  charge  of  bad  faith  is 
made,  but  his  power  to  create  the  liability 
is  challenged.  In  giving  the  executor  credit 
for  counsel  fees,  the  county  court  must  have 
found  that  the  employment  was  necessary, 
although  he  concluded  too  much  had  been 
paid  for  the  services  rendered.  The  effect 
of  the  judgment  of  the  district  court  on 
appeal  is  that  the  necessity  existed  and  the 
charges  were  reasonable.  It  may  be  that 
the  executor  would  have  exercised  better 
judgment  had  he  permitted  the  contending 
heirs  to  litigate  the  validity  of  the  will, 
but  he  was  not  compelled  to  do  so,  nor  does 
the  record  suggest  bad  faith  on  his  part  in 
casting  the  weight  of  his  influence  and  au- 
thority into  the  balance  in  favor  of  the  pro- 
ponent. The  estate  is  not  great,  and  the 
fees,  while  not  excessive,  form  no  inconsider- 
able part  of  the  cost  of  administration,  but 
the  contestants,  by  attempting  to  defeat  the 
will  of  their  father,  are  responsible  for  that 
expense. 

A  consideration  of  the  record  and  the  ar- 
guments of  counsel  impel  us  to  affirm  the 
judgment  of  the  District  Court. 

Affirmed. 
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MILTON  MAYER 

V. 

KATHARINE  G.  ROCHE,  Impleaded,  etc., 

Plff.   in  Err. 

(77  N.  J.  L.  681,  75  Atl.  235.) 

Conflict  of  laws  —  contract  —  Intent  of 
parties  ^  effect. 

1.  The  proper  law  of  the  contract  is  the 
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law  by  which  the  parties  thereto  intended, 
or  may  fairly  be  presumed  to  have  intended, 
the  contract  to  be  governed. 

Same  ^  note. 

2.  A  note  dated  in  New  York  and  payable 
in  New  York  is,  in  the  absence  of  facts  evin- 
cing another  intention,  governed  by  New 
York  law,  although  the  maker  resided  in 
New  Jersey  and  signed  the  note  in  this  state. 

Same  —  accommodation  maker  —  liabil- 
ity. 

3.  A  married  woman,  resident  in  New  Jer- 
sey, signed  a  note  in  this  state  as  accommo- 
dation guarantor  or  surety;  the  note  was 
dated  and  payable  in  New  York,  but  it  did 
not  appear  where  it  was  delivered  to  the 
payee.  Held,  that  it  was  a  New  York  con- 
tract, and  that  the  married  woman  was  li- 
able upon  the  note  under  the  law  of  that 
state. 

(November  15,  1909.) 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  in   plaintiff's   favor  in  an 
action  brought  to  recover  the  amount  al- 


leged to  be  due  on  a  promissory  note.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  li.  Lawrence  for  plaintiff  in  er- 
ror. 

Messrs.  Tennant  &  Haight,  for  defend- 
ant in  error: 

On  the  face  of  the  note  it  is  clearly  a 
New  York  contract,  and  governed  solely  by 
the  laws  of  that  state. 

Thompson  v.  Taylor,  66  N.  J.  L.  256,  54 
L.R.A.  585,  88  Am.  St.  Rep.  485,  49  Atl. 
544;  Ball  v.  Consolidated  Franklinite  Co. 
32  N.  J.  L.  102;  Law  v.  Smith,  68  N.  J. 
Eq.  81,  59  Atl.  327. 

Swayze,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  on  a  promissory  note. 
The  plaintiff  in  error  appears  to  be  a  joint 
maker.  The  facts  were  agreed  on,  and  the 
case  tried  before  the  court  without  a  jury. 
It  was  admitted  that  the  note  was  signed 
by  Mrs.  Roche  in  this  state,  where  she  re- 


Note, ^Conflict  of  laws  as  to  capacity 
of  married  wotnen  to  contract. 

This  subject  was  covered  in  the  note  to 
Union  Nat.  Bank  v.  Chapman,  67  L.R.A.  613, 
8o  far  as  concerned  the  conflict  between 
lex  loci  contractus  and  lex  domicilii,  lex 
loci  contractus  and  lex  fori,  and  lex  loci  con- 
tractus and  lex  rei  sitw;  and  the  cases  cov- 
ering those  aspects  of  the  subject  will  not 
be  repeated  in  this  note.  The  earlier  note, 
however,  expressly  excluded  consideration  of 
the  conflict  between  lex  loci  contractus  and 
le^  loci  solutionis,  and  it  is  now  proposed  to 
consider  that  aspect  of  the  subject,  and  the 
) bearing  thereon  of  the  intention  of  the  par- 
ties as  to  the  governing  law. 
'  In  this  note,  ultless  otherwise  stated,  the 
term  lex  loci  contractus  is  used  in  the  sense 
of  the  law  of  the  place  where  the  contract  is 
made,  and  the  term  lex  loci  solutionis  in  the 
sense  of  the  law  of  the  place  of  performance, 
although  the  former  term  is  sometimes  used 
by  the  courts  in  the  sense  of  the  law  of  the 
f  place  of  performance.  (See  Robinson  v. 
Queen,  87  Tenn.  445,  3  L.R.A.  214,  10  Am. 
St.  Rep.  690,  11  S.  W.  38,  infra.) 

Even  if  it  had  affirmatively  appeared  in 
Mayer  v.  Roche  that  the  note  in  question 
was  delivered  in  New  Jersey,  and  had  its 
inception  there  as  a  binding  contract,  the 
law  of  New  York  as  to  the  capacity  of  mar- 
ried women  might,  perhaps,  have  been  prop- 
erly applied,  upon  the  ground  that  defendant 
would  be  estopi:ed  to  deny  that  the  note  was 
a  New  York  contract,  it  being  dated  and 
payable  in  New  York  (see  on  this  point 
Chemical  Nat.  Bank  v.  Kellogg,  2  L.R.A. 
(N.S.)  299).  It  may  be,  however,  that  the 
other  facts  essential  to  the  doctrine  of  es- 
toppel did  not  appear.  At  all  events  the  de- 
cision applying  the  law  of  New  York  (it 
not  appearing  whether  in  fact  the  note  was 
delivered  in  New  York  or  New  Jersey)  is' 
26  L.R.A.(N.S.) 


expressly  put  upon  the  ground  that  the  in- 
tention of  the  parties  as  to  the  governing 
law  controls,  and  that  the  presumption  in 
this  case  was  that  the  parties  intended  to 
contract  with  reference  to  the  law  of  New 
York,  by  which  a  married  woman  is  capa- 
ble  of  making  such  a  contract,  rather  than 
by  the  law  of  New  Jersey,  by  which  she 
would  be  incapable.  This  presumption  was 
undoubtedly  properly  indulged,  if  it  be  as- 
sumed that  the  intention  of  the  parties  ex- 
pressed or  presumed  is  the  criterion  of  the 
governing  Jaw  with  respect  of  the  capacity  to 
contract.  The  correctness  of  that  assump- 
tion, however,  is  open  to  grave  doubt.  Tliero 
are  but  few  cases  which  have  directly  in- 
volved and  adjudicated  the  specific  question. 
As  shown  in  the  note  to  Union  Nat.  Bank 
v.  Chapman,  67  L.R.A.  613,  it  is  now,  with  a 
few  exceptions,  established  in  this  country, 
though  the  rule  is  otherwise  in  England, 
that  the  capacity  to  make  a  personal  con- 
tract, including,  of  course,  the  capacity  in 
that  respect  as  affected  by  coverture,  does 
not  depend  upon  the  lex  domicilii,  but  upon 
the  lex  loci  contractus,  at  least  if  there  is 
no  conflict  between  the  lex  loci  contractus 
and  lex  loci  solutionis,  and  that  the  capacity 
to  contract  with  respect  to  real  property  is 
in  general  governed  by  the  lex  rei  sitce. 
As  already  stated,  that  note  did  not  deal  with 
the  question  whether,  in  case  of  a  conflict  be- 
tween the  lex  loci  contractus  and  lex  loci  »o- 
lutionis,  with  respect  to  the  capacity  of  a 
married  woman  to  enter  into  a  personal  con- 
tract, the  former  or  latter  governs.  As  a 
matter  of  fact,  in  most  of  the  cases  considered 
in  that  note,  the  conflict  on  the  point  was 
between  the*  lex  loci  contractus  on  the  one 
side  and  the  lex  domicilii  or  lex  fori  uiK)n 
the  other,  and  generally  it  appeared  that 
the  contract  was  made  and  performable  in 
the  same  state,  or  at  least  that  there  was 
no  conflict  upon  the  point  between  the  law 
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Bided,  that  she  received  nothing  thereon, 
and  was  either  an  accommodation  guarantor 
or  surety  for  the  other  makers.  The  note  is 
dated  and  payable  in  New  York,  but  it  does 
not  appear  whether  it  was  delivered  in  that 
state  or  in  New  Jersey.  The  case  therefore 
differs  from  Thompson  v.  Taylor,  66  N.  J. 
L.  253,  54  L.R.A.  585,  88  Am.  St.  Rep.  485, 
49  Atl.  544,  where  it  appeared  that  the  wife 
delivered  the  note  to  the  husband  without 
limitation  of  the  use  he  might  make  of  it, 
and  that  he  transferred  it  to  the  payee  in 
New  York  city.  It  differs  also  from  Me- 
chanics' Bank  v.  Chardavoyne,  69  N.  J.  L. 
256,  101  Am.  St.  Rep.  701,  55  Atl.  1080, 
where  the  wife  had  clothed  her  husband 
with  apparent  authority  to  use  the  note  as 
he  chose,  and  he  had  negotiated  it  in  Brook- 
lyn. 

We  held  in  Thompson  v.  Taylor  that  the 
law  of  the  place  of  contract  was  decisive  on 
the  question  of  incapacity  to  contract  inci- 
dent to  coverture.  The  question  in  this 
case  is  whether,  upon  the  bare  facts  above 


stated,  the  place  of  contract  was  New  York 
or  New  Jersey. 

The  expression  "place  of  contract"  is  in 
itself  ambiguous,  since  it  may  mean  either 
the  place  where  the  contract  is  entered  into, 
or  the  place  where  it  is  to  be  performed. 
Dicey,  Confl.  L.  726;  Pritchard  v.  Norton, 
106  U.  S.  124,  27  L.  ed.  104,  1  Sup.  Ct.  Rep. 
102.  In  the  English  and  American  cases, 
however,  it  has  come  to  be  used  generally 
as  signifying  the  place  where  the  contract  is 
entered  into,  and,  since  the  law  of  that  place 
does  not  always  control,  the  cases  seem 
sometimes  to  be  more  at  variance  than  they 
really  are.  In  the  English  courts  it  has 
fin.ally  been  held  that  the  proper  law  of  the 
contract  is  the  law  or  laws  by  which  the 
parties  to  a  contract  intended,  or  may  fairly 
be  presumed  to  have  intended,  the  contract 
to  be  governed.  Hamlyn  v.  Talisker  Dis- 
tillery [1894]  A.  C.  202,  a  careful  and 
learned  review  of  which  by  Judge  Schofield 
is  to  be  found  in  9  Harvard  L.  Rev.  371. 
This  rule  is  substantially  that  expressed  by 


of  the  place  where  it  was  made  and  the  law 
of  the  place  where  it  was  performable.  In 
a  few  cases,  however,  there  was  such  a 
conflict;  and  from  the  express  decisions  in 
these  cases,  and  the  implication  of  the 
language  used  in  designating  the  governing 
law  in  cases  which  did  not  involve  such  a 
conflict,  and  the  position  taken  by  the  text 
writers,  the  rules  on  this  subject  must  be 
deduced. 

The  general  proposition  stated  in  the 
above  opinion,  that  a  contract  is  governed 
by  the  law  with  a  view  to  which  it  was 
made,  is  declared  and  applied  in  many  cases. 
An  examination  of  tliese  cases,  however,  will 
disclose  that  in  most  of  them -the  question 
involved  did  not  relate  to  the  capacity  of  the 
parties,  or  to  any  other  matter  touching  the 
preliminary  question  of  the  existence  of  a 
contract,!  but  involved  either  the  obligation 
or  interpretation  of  the  contract,  or  the  es- 
sential validity  of  particular  provisions 
measuring  the  rights  and  duties  of  the  par- 
ties, as  distinguished  from  matters  affect- 
ing the  question  whether  the  parties  had 
been  brought  into  contractual  relations  at 
all.  One  of  the  most  prolific  sources  of  con- 
fusion in  the  subject  of  the  conflict  of  law«? 
is  the  tendency  of  the  courts,  as  well  as  text 
writers,  to  state  too  broadly  principles 
which  they  properly  apply  to  a  particular 
state  of  facts  before  them,  and  their 
failure  to  distinguish  between  the  different 
elements  or  incidents  of  the  contract.  This 
is  well  illustrated  by  a  comparison  of  the 
case  of  Scudder  v.  'Union  Nat.  Bank,  91 
U.  S.  406,  23  L.  ed.  245,  with  the  case  of 
Liverpool  &  G.  W.  Steam  Co.  v.  Phenix  Ins. 
Co.  (The  Montana)  129  U.  S.  397,  32  L.  ed. 
788,  9  Sup.  Ct.  Rep.  469.  In  the  Scudder 
Case  the  question  related  to  the  formal  va- 
lidity of  the  contract,  and  the  court  lays 
down,  without  any  reference  whatever  to  the 
26  LJIJL(N.8.) 


intention  of  the  parties,  expressed  or  im- 
plied, the  general  rule  that  matters  bearing 
upon  the  execution,  the  interpretation,  and 
the  validity  of  a  contract,  are  determined 
by  the  law  of  the  place  where  the  contract 
was  made,  and  that  matters  connected  with 
its  performance  are  regulateJ^by  the  law 
prevailing  at  the  place  of  performance.  In 
the  "Montana"  Case  the  question  related  to 
the  validity  of  a  stipulation  limiting  the  lia- 
bility of  a  carrier,  and  the  court  declared  gen- 
erally, without  expressly  recognizing  any  dis- 
tinction between  the  different  elements  of 
the  contract,  the  general  proposition  that 
the  nature,  the  obligation,  and  interpreta- 
tion of  a  contract,  are  to  be  governed  by  the 
law  of  the  place  where  it  is  made,  unless  the 
parties  at  the  time  of  making  it  have  some 
other  law  in  view,  thus  apparently  making 
the  intention  of  the  parties  the  criterion  of 
the  governing  law  as  to  all  matters  af^ 
fecting  its  validity.  A  similar  inconsisten- 
cy, or  at  least  ambiguity,  is  to  be  observed 
in  Judge  Story's  treatment  of  the  subject. 

At  §  280  (8ih  ed.  p.  376)  of  Story  on  Con- 
flict of  Laws,  he  remarked  that  the  rules  al- 
ready considered  by  him  (referring  ap- 
parently to  chapter  VIII.,  of  which  that 
section  is  a  part)  presuppose  that  the  per- 
formance of  the  contract  is  to  be  in  the 
place  where  it  is  made,  either  expressly  or 
by  tacit  implication,  and  that  where  the 
contract  is  either  expressly  or  tacitly  to  be 
performed  in  any  other  place,  there  the  gen- 
eral rule  is  in  conformity  to  the  presumed 
intention  of  the  parties  that  the  contract, 
as  to  its  validity,  nature,  obligation,  and 
interpretation,  is  to  be  governed  by  the  law 
of  the  place  of  performance.  At  §  302,  page 
170,  an  earlier  chapter),  however,  he  de- 
clares, without  making  any  reference  to  the 
general  proposition  just  stated,  that  the  law 
of  the  place  where  a  contract  is  made  will 
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I-.ord  Mansfield  in  Robinson  v.  Bland,  2  Burr. 
1077,  and  more  exactly  by  Cliief  Justice 
Marshall  in  Wayman  v.  Southard,  10  Wheat. 
48,  6  L.  ed.  264,  where  he  said  that  in  every 
forum  a  contract  is  governed  by  the  law 
with  a  view  to  which  it  was  made.  The 
same  rule  seems  to  have  been  in  the  mind 
of  Lord  Denman  in  Rothschild  v.  Currie,  1 
Q.  B.  43,  and  was  distinctly  stated  by  Mr. 
Justice  Willes  in  Lloyd  v.  Guibert,  L.  R. 
1  Q.  B.  115,  5  Eng.  Rul.  Cas.  870,  and  by 
Lord  Bo  wen  in  Jacobs  v.  Credit  Lyonnais, 
L.  R.  12  Q.  B.  Div.  589,  53  L.  J.  Q.  B.  N.  S. 
156,  1  Eng.  Rul.  Cas.  338.  The  same  rule 
has  been  adopted  by  the  United  States  Su- 
preme Court.  Pritchard  v.  Norton,  supra; 
Coghlan  v.  South  Carolina  R.  Co,  142  U.  S. 
101,  35  L.  ed.  951,   12   Sup.  Ct.  Rep.  950. 


Mr.  Justice  Gray,  in  Liverpool  &,  Q.  W. 
Steam  Co.  v.  Phenix  Ins.  Co.  (The  Montana) 
129  U.  S.  397,  32  L.  ed.  788,  9  Sup.  Ct.  Rep. 
469,  used  a  form  of  statement  which  treated 
the  place  where  the  contract  was  made  as 
the  general  rule,  but  allowed  an  exception 
where  the  parties  had  a  different  jurisdic- 
tion in  view.  The  later  form  of  statement, 
which  treats  the  proper  law  of  the  con- 
tract as  that  which  the  parties  intended,  or 
may  fairly  be  presumed  to  have  intended,  is 
the  more  accurate.  It  harmonizes  with  the 
general  rule,  which  leads  the  courts  to  give 
effect  to  the  intentions  of  the  parties  as  far 
as  they  are  embodied  in  words;  and  it  does 
away  with  the  apparent  discrepancy  be- 
tween cases  like  the  one  last  cited,  which 
adopts  the  law  of  the  place  where  the  con- 


generally  govern  in  respect  to  the  capacity, 
state,  and  condition  of  persons.  It  is  true, 
however,  that  in  this  connection  he  was  dis- 
cussing the  question  whether  the  lex  domi- 
cilii  or  lex  loci  contractus  governed,  and, 
perhaps,  did  not  have  in  mind  any  question 
as  to  conflict  between  lex  loci  contractus 
and  lex  loci  solutionis,  and  it  may  be  that 
his  reference  in  §  280  to  the  rules  already 
considered  by  him  was  intended  to  embrace 
the  rule  declared  by  him  in  §  102  so 
as  to  bring  the  question  of  capacity  to 
contract,  as  well  as  matters  relating  to 
the  nature  and  extent  of  the  obliga- 
tion or  the  essential  validity  of  particu- 
lar provisions,  within  the  exception  de- 
clared by  him,  whei^  the  contract  is  to  be 
performed  at  some  place  other  than  that 
at  which  it  was  made.  It  may  be  noticed 
in  this  connection,  however,  that  the  only 
case  (Andrews  v.  Pond,  13  Pet.  65,  10  L.  ed. 
61 )  which  Judge  St.ory  cited  in  support  of 
the  proposition  laid  down  by  him  in  §  280 
involved  a  question  of  csf»^fltial  validity, 
namely,  the  question  of  usury.  The  editor 
of  the  8th  edition  cites  a  long  list  of  cases 
in  support  of  that  general  proposition,  but 
in  nearly,  if  not  quite  all,  of  them  the  ques- 
tion before  the  court  related  either  to  the 
nature  and  extent  of  the  obligation,  or  the 
essential  validity  of  some  particular  stipu- 
lation. 

The  principle  that  accepts  the  intention 
of  the  parties,  expressed  or  presumed,  as 
the  criterion  of  the  governing  law  of  a  per- 
sonal contract,  in  some  of  its  aspects  at 
least,  was  originally  incorporated  into  the 
common  law  by  Lord  Mansfield  (opinion  in 
Robinson  v.  Bland,  1  W.  Bl.  234,  2  Burr. 
1077),  and  he  apparently  borrowed  it  from 
the  civil  law.  The  entire  principle,  at  least 
in  its  relation  to  the  question  of  validity, 
formal  or  essential,  has  bo<»n  frequently  at- 
tached by  writers  upon  this  subject.  A 
notable  recent  instance  is  the  series  of  arti- 
cles by  Professor  Beale  in  23  Harvard  L. 
Rev.  1,  79,  194,  260.  The  principle,  how- 
ever, is  so  well  established,  both  in  England 
and  in  this  country, — as  applied  at  least 
to  the  nature  and  extent  of  the  obligation  of 
tlie  parties,  assuming  the  existence  and  for- 
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mal  validity  of  the  contract,  and  also  as 
to  the  essential  validity  of  particular  stipu- 
lations or  provisions  of  the  contract,  measur- 
ing the  extent  of  the  reciprocal  rights  and 
duties  of  the  parties,  e.  g,,  stipulations  lim- 
iting the  common-law  liability  of  carriers 
and  usury, — that,  to  this  extent  at  least,  it 
will  probably  survive  the  assaults  upon  it. 
Indeed,  it  may  be  doubted  whether  the  criti- 
cisms of  the  principle  are  not  in  a  large 
part  based  upon  the  assumption  that  the 
principle  is  applicable  to  the  question  of 
capacity  of  parties,  formal  validity,  and 
other  matters  going  to  the  very  existenci? 
of  a  contract.  At  all  events,  those  criti- 
cisms lose  much  of  their  force  when  the 
principle  is  confined  within  the  limits  just 
suggested,  and  matters  like  formal  validity 
and  capacity  to  contract,  which  relate  to 
the  existence  of  the  contract  in  a  legal  sense, 
are  excluded  from  its  operation. 

Dicey,  who  lends  his  full  approval  to  the 
general  principle  that  accepts  the  intenlion 
of  the  parties,  expressed  or  presun^ed,  as 
the  criterion  of  the  governing  law  with  re- 
spect to  the  essential  validity  and  the  in- 
terpretation and  obligation  of  the  contract, 
declares  generally  that  the  formal  validity 
of  a  contract  is  governed  by  the  law  of  the 
place  where  it  is  made  (lex  loci  contractus) 
(Dicey,  Confl.  L.  p.  549),  though  he  sug- 
gests interrogatively  the  possibility  that  a 
contract  made  in  one  country,  but  intended 
to  operate  wholly  in,  and  to  be  subject  to 
the  laws  of,  another,  may  be  valid  even 
though  not  made  in  accordance  with  the  lo- 
cal form,  if  it  be  made  in  accordance  with 
the  form  required  or  allowed  by  the  laws  of 
the  country  where  the  contract  is  to  operate, 
and  subject  to  the  law  whereof  it  is  made. 
In  accordance  with  the  English  cases,  but 
contrary  to  the  established  principle  in  this 
country  he  refers  capacity  to  make  per- 
sonal contracts  to  the  lex  domicilii.  He 
states  this,  however,  as  a  positive  rule, 
not  at  all  dependent  upon  the  intention 
of  the  parties. 

Minor  (Conflict  of  Laws,  §  171)  de- 
clares that  it  is  apparent  that  the  capac- 
ity of  the  parties  to  contract  relates  to 
the  making  of  the  contract,  and  that  hence 
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tract  is  made,  and  cases  like  London  Assur. 
Go.  V.  Companhia  de  Moagens,  167  U.  S. 
149,  42  L.  ed.  113,  17  Sup.  Ct.  Rep.  785, 
where  the  court  said:  "Generally  speaking, 
the  law  of  the  place  where  the  contract  is 
to  be  performed  is  the  law  which  governs 
as  to  its  validity  and  interpretation."  The 
place  where  the  contract  is  made  and  the 
place  where  the  contract  is  to  be  performed 
are  both  important  indicia  of  the  law  by 
which  the  parties,  may  fairly  be  presumed 
to  have  intended  that  the  contract  should 
be  governed,  but  neither  is  necessarily  con- 
clusive, as  appears  by  the  decision  in  Lloyd 
V.  Guibert,  already  cited,  where  the  law 
which  governed  was  the  law  pf  the  flag  un- 
der which  the  ship  sailed,  and  not  the  law 
of  the  place  where  the  contract  was  made, 


nor  the  law  of  the  place  where  it  was  to  be 
performed.  The  rule  of  following  the  inten- 
tion of  the  parties  has  also  the  merit  of 
flexibility  and  will  cover  all  cases  which  can 
arise.  No  less  general  rule  can  do  so.  As 
Lord  Bowen  said  in  Jacobs  v.  Credit  Lyon- 
nais:  "Stereotyped  rules  laid  down  by 
juridical  writers  cannot  therefore  be  ac- 
cepted as  infallible  canons  of  interpretation 
in  these  days  when  commercial  transactions 
have  altered  in  character  and  increased  in 
complexity;  and  there  can  be  no  hard  and 
fast  rule  by  which  to  construe  the  multi- 
form commercial  agreements  with  which  in 
modem  times  we  have  to  deal." 

What  then  must  be  presumed  to  have 
been  the  intention  of  the  parties  to  the  note 
in  suit,  as  to  the  law  by  which  their  con- 


the  lex  celebrationis y  which  he  here  em- 
ploys as  a  substitute  for  lex  loci  con- 
tractus, as  meaning  the  law  of  the  place 
where  the  contract  is  made,  necessarily 
governs.  He  says:  "The  only  law  that 
can  operate  to  create  a  contract  is  the  law 
of  the '  place  where  the  contract  is  entered 
into  {lex  celebrationis).  If  the  parties 
enter  into  an  agreement  in  a  particular 
state,  the  law  of  that  state  alone  can  deter- 
mine whether  a  contract  has  been  made. 
If,  by  the  law  of  that  state,  no  contract  has 
been  made,  there  is  no  contract.  Hence, 
if,  by  the  lex  celebrationis ^  the  parties  are 
incapable  of  making  a  binding  contract, 
there  is  no  contract  upon  which  the  law 
of  any  other  state  can  operate.  It  is  void 
ah   initio.** 

Wharton  (Wharton,  Confl.  §  401)  ap- 
parently assumed  that  the  principle  that 
a  contract  made  in  one  place,  to  be  per- 
formed in  another,  is  to  be  governed  by 
the  law  of  the  place  of  performance,  applies 
only  to  matters  of  performance,  or  at  leasT. » 
not  to  the  formal  making  of  the  contract. 
The  writer  of  the  present  note,  in  the  new 
section  added  bv  him  in  the  third  edition 
of  the  last-mentioned  work  (Wharton,  Confl. 
L.  §  427e),  suggests  that  when  the  cases 
are  scrutinized  with  reference  to  the  par- 
ticular matter  or  element  of  the  contract 
involved,  they  seem  to  warrant  the  con- 
clusion that  matters  that  relate  to  the 
preliminary  question  whether  a  contract 
has  been  made,  including  the  capacity  of  the 
party  to  contract  and  the  formal  validity 
of  the  contract,  are  governed  by  a  fixed 
Jaw  which  is  independent  of,  and  cannot 
be  varied  by,  the  intention  of  the  parties; 
and  that  the  intention,  expressed  or  pre- 
sumed, can  be  accepted  as  the  criterion  of 
the  governing  law  only  with  respect  to  the 
reciprocal  rights  and  duties  of  the  parties 
thereunder,  and  as  to  the  essential  validity 
of  particular  provisions  or  stipulations 
measuring  the  rights  and  duties  of  the 
parties  thereunder,  assuming  the  existence 
and  formal  validity  of  the  contract.  At 
§§  427h  and  427i  he  cites  authority  to  sup- 
port the  conclusion  that  the  general  ques- 
tion as  to  capacity,  and  the  specific  question 
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as  to  the  capacity,  of  the  married  woman, 
depend  upon  the  law  of  the  place  where 
the  contract  is  made,  rather  than  the  law 
of  the  place  of  performance.  In  this  con- 
nection, however,  he  calls  attention  to  the 
distinction  between  the  capacity  of  a  mar- 
ried woman  to  make  a  contract  and  her 
capacity  to  perform,  and  suggests  that  the 
law  of  the  place  of  performance  ought  to 
prevail  if  it  renders  her  incapable  of  doing 
the  acts  essential  to  the  performance  of  a 
contract  which  she  was  capable  of  making 
according   to  the   lex  loci  contractus. 

It  will  be  observed  that  the  conclusions 
of  these  text  writers  are  opposed  to  the 
assumption  of  Mayer  v.  Roche,  that  the 
principle  which  accepts  the  intention  of 
the  parties  as  the  criterion  of  the  govern- 
ing law  applies  to  the  capacity  of  the  parties 
to  contract.  That  assumption  is  also 
opposed  in  an  able  opinion  of  Wallace,  J., 
in  Campbell  v.  Crampton,  18  Blatchf.  150, 
2  Fed.  417,  which  is  especially  valuable  on 
^is  point  not  only  because  the  question 
was  discussed  upon  the  assumption,  for 
the  purposes  of  the  point  at  least,  of  a  con- 
fiict  between  the  lex  loci  contractus  and 
lex  loci  solutionis^  but  also  because  of  the 
clear  distinction  which  the  opinion  makes 
with  respect  to  the  difl'erent  elements  or 
incidents  of  the  contract  as  affecting  the 
governing  law.  After  alluding  to  the  con- 
flicting rules  on  the  subject,  mentioning 
specifically  the  rule  that,  in  conformity 
with  the  presumed  intention  of  the  parties, 
the  contract,  as  to  its  validity,  nature, 
obligation,  and  interpretation,  is  to  be 
governed  by  the  law  -of  the  place  of  per- 
formance, if  that  differs  from  the  law  of 
the  place  where  the  contract  is  made,  and 
the  rules  of  the  Scudder  Case  (already 
alluded  to)  the  opinion  declares  that,  as 
to  the  capacity  of  parties  to  enter  into  a 
contract,  it  must  be  accepted  as  the  general 
rule  that  the  law  of  the  place  where  the 
contract  is  made  must  be  the  test.  He  says: 
"Upon  principle  no  reason  can  be  alleged 
why  a  contract  void  for  want  of  capacity 
of  the  party  at  the  place  where  it  is  made 
should  be  held  good  because  it  provides 
that  it  shall  be   performed  elsewhere,  and 
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tract  was  to  be  governed?  We  think  the 
fact  that  it  was  dated  in  New  York  indi- 
cates that  the  parties  meant  to  be  bound 
by  New  York  law.  It  has  been  so  held  in 
our  supreme  court  in  Hoppins  v.  Miller,  17 
N.  J.  L.  185.  In  addition,  the  fact  that  the 
note  was  payable  in  New  York  is  sufficient 
of  itself  to  justify  the  conclusion  that  New 
York  law  was  the  law  contemplated.  It 
has  been  so  held  in  this  state  in  cases  in- 
volving the  question  of  usury.  Ball  v.  Con- 
solidated Franklinite  Co.  32  N.  J.  L.  102; 
Freese  v.  Brownell,  35  N.  J.  L.  285,  10  Am. 
Rep.  239.  Authority  in  other  jurisdictions 
is  ample.  Andrews  v.  Pond,  13  Pet.  65,  10 
L.  ed.  61;  Pritchard  v.  Norton,  and  London 
Assur.  Co.  V.  Companhia  de  Moagens,  supra; 
Shoe  &  Leather  Nat.  Bank  v.  Wood,  142 
Mass.  563,  8  N.  E.  753.  This  view  of  the 
presumed  intention  of  the  parties  based 
upon  the  well-settled  rules  as  to  the  effect 
of  the  place  where  the  contract  is  made  and 
the  place  where  it  is  to  be  performed  is  in 
accord,  also,  with  the  general  principle  which 
would   lead    us    to    hold   that   the   parties 


meant  to  make  a  binding  contract,  and  that 
neither  meant  to  mislead  the  other. 

For  these  reasons  we  think  the  note  in 
question  is  governed  by  the  New  York  law, 
^nd,  as  it  is  admitted  that  by  that  law  a 
married  woman  is  liable  upon  a  promissory 
note,  although  she  is  only  an  accommodation 
guarantor  or  surety,  the  learned  trial  judge 
rightly  found  in  favor  of  the  plaintiff,  and 
the  judgment  is  affirmed,  with  costs. 

It  may  be  well  to  repeat  the  caution  of 
our  opinion  in  Thompson  v.  Taylor  that  we 
do  not  decide  that  the  same  rule  would 
apply  if  the  parties  resorted  to  another 
jurisdiction,  or  agreed  to  be  bound  by  for- 
eign law  as  a  mere  device  to  escape  the 
provision  of  the  New  Jersey  statute. 

For  affirmance — ^The  Chancellor,  Chief 
Justice,  Garrison,  Swayze,  Reed,  Trench- 
ard,  Parker,  Bergen,  Voorhees,  Minturn, 
Bogert,  Vredenburgh,  Vroom,  Gray,  Dill, 
JJ.— 16. 

For  reversal — None. 


nothing  can  be  found  in  any  adjudication 
or  text-book  to  support  such  a  conclusion. 
It  is  a  solecism  to  speak  of  that  transaction 
as  a  contract  which  cannot  be  a  contract 
because  of  the  inability  of  the  persons  to 
make  it  such.  When  the  authorities  which 
declare  that  the  obligation,  interpretation, 
nature,  and  validity  of  a  contract  made 
in  one  place,  which  is  to  be  performed 
in  another,  are  to  be  determined  by  the 
law  of  the  place  of  performance,  are  ex- 
amined, it  will  be  found  that  the  term 
'validity*  refers  to  the  conditions  of  the 
contract,  and  the  extent  and  nature  of 
its  obligation,  as  to  which  the  agreement 
will  be  upheld  or  defeated  according  to 
the  sanctions  or  the  prohibitions  of  the 
law  of  the  place  where  the  parties  have 
located  the  transaction."  It  was  accord- 
ingly held  in  this  case  that  the  capacity 
of  a  nephew  and  niece  of  the  half  blood 
to  enter  into  an  engagement  to  marry  was 
to  be  determined  by  the  law  of  Alabama, 
where  the  contract  was  made,  by  which 
such  a  marriage  would  be  incestuous  and 
absolutely  void,  and  by  which,  therefore, 
the  parties  had  no  capacity  to  enter  into 
an  agreement  to  contract  such  a  marriage, 
even  assuming  that  the  contract  to  marry 
was  to  be  performed  in  New  York  and 
that  by  the  law  of  New  York  such  a 
marriage  would  not  be  void  or  voidable. 
The  court  was  also  of  the  opinion  that 
Alabama  was  the  place  of  performance  as 
well  as  the  making  of  the  contract,  since, 
though  they  contemplated  that  the  marriajre 
should  be  performed  in  New  York,  tliey 
intended  to  live  in  Alabama;  and  further, 
that,  apart  from  any  other  consideration, 
it  would  be  contrary  to  the  public  policy 
of  the  forum  to  enforce  such  an  agreement. 
Notwithstanding  these  alternative  grounds 
for  the  decision,  however,  the  case  is  val- 
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uable  on  the  subject  under  annotation,  be- 
cause the  court  recognizes  the  vital  point 
that  the  principle  which  refers  contracts 
to  the  law  of  the  place  of  performance,  in 
conformity  to  the  presumed  intention  of 
the  parties,  does  not  appiv  to  all  of  the  ele- 
ments of  the  contract,  and,  specifically,  does 
not  apply  to  the  formal  validity  of  the 
contract  or  to  the  capacity  of  the  par- 
ties thereto.  It  will  be  observed  that 
the  court  in  this  case  holds  that  the 
law  of  the  place  where  the  contract  is 
made  governs  as  to  the  capacity,  even  if, 
according  to  that  law,  the  parties  are  in- 
capable, and  according  to  the  law  of  the 
place  where  the  contract  is  to  be  per- 
formed, they  would  be  capable.  It  is  clear, 
therefore,  that  the  court  rejects  altogether 
the  intention  of  the  parties  as  the  cri- 
terion of  the  governing  law  in  respect  of 
capacity  to  contract. 

The  doctrine  of  the  last  case  is  sup- 
ported, and  the  doctrine  of  Mayeb  v.  Roche 
opposed,  upon  the  question  of  governing 
law  as  to  capacity  to  contract,  by  Voigt  v. 
Brown,  42  Hun,  394,  holding  that  the  law 
of  New  York  governed  as  to  the  capacity 
of  a  married  woman  to  become  a  party  to 
an  accommodation  note  for  her  husband,  it 
being  found  that  the  note  was  first  delivered 
in  New  York,  although  signed  in  Connec* 
ticut,  notwithstanding  that  the  note  by  its 
terms  was  payable  in  Connecticut  to  the 
order  of  a  firm  of  which  her  husband  was 
a  partner,  and  that  by  the  law  of  Connec- 
ticut she  would  not  be  authorized  to  make 
such  a  contract.  The  court  said:  "We  do 
not  see  how  the  place  of  performance  in 
any  way  affects  the  capacity  to  contract. 
The  law  of  the  place  of  performance  does 
not  forbid  her  to  perform  and,  even  if  it 
did,  that  might  not  affect  her  capacity. 
Certainly  when  the  law  of  this  state  says 


1909. 


JdAYER  V.  ROCHK 


769 


tluit  a  married  woman  may  make  a  con- 
tract, neither  her  privilese  to  contract  nor 
the  rights  of  those  with  whom  she  con- 
tracts are  to  be  taken  away  by  the  law  of 
another  state."  The  decision  upon  the  facts 
in  this  case  might  be  reconciled  with  the 
theory  that  the  intention  of  the  parties 
is  the  criterion  even  with  respect  to  capac- 
ity, and  therefore  with  Mateb  v.  Rochk, 
since  in  this  case  the  law  of  the  place  where 
the  contract  was  made,  which  was  applied, 
rendered  the  married  woman  capable  of 
making  the  contract,  and  therefore,  if  the 
court  had  accepted  the  intention  as  the 
criterion,  it  might  have  indulged  the  pre- 
sumption that  she  intended  to  contract  with 
reference  to  that  law  rather  than  to  the 
law  of  the  place  of  performance,  by  which 
she  would  be  incapable.  As  shown,  how- 
eyer,  the  opinion  clearly  refers  the  result 
to  the  lern  looi  oontrdctus  as  such,  and  by 
clear  implication  altogether  exclades  the 
intention  of  the  parties  as  the  criterion. 

In  United  States  v.  Garlinghouse,  4  Ben. 
194,  Fed.  Cas.  No.  15,189,  the  married  wo- 
man's contract  was  both  made  and  perform- 
able  in  New  York,  but  the  doctrine  that  the 
lex  loci  caniraotua  governs  was  laid  down, 
and  the  court  expressly  said  that  the  ques- 
tion of  capacity  depended  upon  the  law  of 
the  place  where  tne  contract  was  made 
rather  than  upon  the  law  of  the  place  where 
it  is  by  its  terms  to  be  performed,  and  fur- 
ther remarked  that,  in  most  of  the  cases 
that  favor  the  lex  loot  solutionis,  the  obli- 
gation or  legal  effect  of  the  engagement 
rather  than  the  capacity  of  the  parties  was 
in  controversy. 

Again,  in  Pickering  v.  Fisk,  6  Vt.  102, 
the  court  said  that  "the  capacity  or  legal 
competency  of  the  parties  to  contract  is 
governed  by  the  law  of  the  place  where  the 
•contract  is  made.  To  this  there  may  be  an 
exception  in  the  case  of  two  citizens  of  the 
same  commimity  who  may  be  transiently  in 
a  foreign  country,  contracting  there  with 
each  other,  and  seeking  to  enforce  the  con- 
tract in  their  domestic  courts."  The 
court  refers  to  Thompson  v.  Ketcham, 
4  Johns.  285,  and  states  that  the  de- 
cision was  afterwards  overruled  in  8  Johns. 
189,  5  Am.  Dec.  332,  and  adds  again: 
"It  is  difficult  to  perceive  how  the  competen- 
cy of  a  party  to  enter  into  a  contract  can 
be  made  to  depend  upon  the  particular  place 
where  it  is  to  be  performed."  Although  the 
question  of  contractual  capacity  was  not  in- 
volved in  this  case,  the  opinion  is  especially 
valuable  for  the  reason  that  it  recognizes 
the  distinctions  between  the  various  parts 
and  elements  of  the  contract,  and  refers  the 
capacity  and  formal  validity  to  the  lex  loci 
contractus,  and  interpretation,  require 
ments,  and  effect  of  the  contract,  as  well 
as  the  time,  mode,  and  manner  of  perform- 
ance, and  its  validity  so  far  as  the  validity 
depends  upon  the  legality  of  performance. 
to  the  lew  loci  solutionis.  It  may  be  noted 
in  this  connection,  however,  that  the  rever- 
sal in  8  Johns.  189,  5  Am.  Dec.  332,  of  the 
decision  in  Thompson  v.  Ketcham,  4  Johns. 
285  (referred  to  in  the  last  case),  can 
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hardly  be  said  to  detract  from  the  effect  of 
the  first  decision  as  authority  for  referring 
the  question  of  capacity  to  the  law  of  the 
place  of  performance,  since  the  reversal  was 
for  error  in  the  admission  of  parol  testimony 
to  show  that  the  note  which  was  made  in 
Jamaica  was  payable  in  New  York;  and 
Kent,  Ch.  J.,  who  wrote  the  opinion  upon 
the  second  appeal,  seems  to  have  assumed 
that  the  law  of  New  York  would  have  gov- 
erned if  the  note  had  been  made  expressly 
payable  there,  for  he  said:  "The  lew  loci  is 
to  govern  unless  the  parties  had  in  view  a 
different  place  by  the  terms  of  the  contract." 
In  that  case,  however,  the  defense  was  in- 
fancy, and  it  would  seem  that  there  might 
very  well  be  a  distinction  between  the  de- 
fense of  coverture  and  the  defense  of  infancy, 
as  bearing  on  the  governing  law,  since  cover- 
ture, if  it  affects  the  contract  at  all,  ordi- 
narily renders  it  void,  so  that  in  effect  no 
contractual  relation  at  all  is  created,  where- 
as an  infant's  contract  is  at  most  only  void- 
able, and  not  void.  The  defense  of  infancy, 
tiierefore,  seems  to  relate  to  the  question  of 
the  obligation  or  essential  validity  of  a  con- 
tract assumed  to  have  a  legal  existence,  rath- 
er than  to  the  preliminary  question  whether 
any  contract  has  in  a  legal  sense  been  brought 
into  existence.  This,  however,  is  only  re- 
ferred to  incidentally,  and  for  the  purpose 
of  calling  attention  to  the  possibility  of  a 
distinction,  and  the  question  as  to  the  gov- 
erning law  as  to  infancy  is  not  intended  to 
be  covered  herein. 

The  doctrine  of  Mayes  y.  Roche  is  also 
directly  opposed  by  Hager  v.  National  Ger- 
man American  Bank,  105  Ga.  116,  31  S.  E. 
141,  holding  that  a  married  woman  who  exe- 
cuted a  note  at  her  place  of  residence,,  in 
Tennessee,  by  the  law  of  which  she  was  in- 
capable of  contracting,  could  not  be  held  lia- 
ble thereon,  even  if  it  were  to  be  assumed 
that  by  the  law  of  Minnesota,  where  the  note 
was  expressly  made  payable,  she  would  be 
capable.  As  a  matter  of  fact,  there  being  no 
proof  of  the  law  of  Minnesota,  it  was  pre- 
sumed that  the  common  law,  by  which  she 
would  be  incapable,  also  prevailed  in  that 
state.  It  is  clear,  however,  that  the  decision 
would  have  been  the  same  even  if  it  had 
been  proved  that  the  disability  of  coverture 
had  been  removed  by  statute  in  that  state. 
The  court  said :  "If  a  person  having  capaci- 
ty to  contract  under  the  laws  of  the  state 
of  his  domicil  there  executes  a  contract  to 
be  performed  elsewhere,  its  validity  and  ef- 
fect would  generally  be  governed  by  the 
laws  of  the  place  where  the  contract  was  to 
be  performed.  We  Qo  not  think,  however, 
that  the  laws  of  the  place  of  performance  of 
a  contract  can  be  called  to  the  aid  of  a  per- 
son who  is  seeking  to  enforce  as  a  contract 
something  which  is  absolutely  void  at  the 
place  where  it  was  executed.  If  the  instru- 
ment was  void  as  a  contract  in  Tennessee, 
it  is  void  everywhere." 

In  Union  Nat.  Bank  t.  Chapman,  169  N. 
Y.  538,  67  L.R.A.  513,  88  Am.  St.  Rep.  614, 
62  N.  £.  672,  the  law  of  Alabama,  by  which 
a  married  woman  is  incapable  of  becoming  a 
surety  for  her  husband,  was  applied  to  a 
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note  which  she  signed  as  such  surety  and 
delivered  to  the  payee  in  that  state,  al- 
though, as  against  the  other  makers,  the 
note  had  no  inception  until  its  negotiation 
in  Illinois,  where  by  its  terms  it  was  pay- 
able and  by  the  law  of  which  she  would  have 
been  bound.  The  decision  is  upon  the 
ground  that  the  contract  of  the  surety  was 
completed  as  soon  as  her  signature  was  af- 
fixed and  the  instrument  delivered  to  the 
payee,  she  not  having  authorized  it  to  be 
discounted  in  Illinois,  or  known  that  it 
was  the  intention  to  negotiate  it  there,  and 
it  not  appearing  that  she  clearly  understood 
and  intended  that  her  contract  should  be 
governed  by  the  law  of  Illinois.  The  correct- 
ness of  this  decision,  so  far  as  it  holds  that 
her  contract  was  to  be  deemed  to  have  been 
made  in  Alabama,  where  the  instrument 
was  signed  by  her  and  delivered  to  the  pay- 
ee, rather  than  by  the  law  of  Illinois,  where 
it  had  its  inception  as  a  binding  obligation, 
may,  perhaps,  be  doubted,  but  that  question 
is,  of  course,  not  within  the  scope  of  this 
note.  It  will  be  observed,  however,  that  the 
court  applied  the  law. of  the  state  in  which 
it  held  that  her  contract  was  made,  as 
against  the  law  of  the  place  where  the  con- 
tract was  by  its  terms  performable,  notwith- 
standing that  the  former  law  rendered  the 
contract  void,  whereas  by  the  latter  it  would 
have  been  valid.  The  opinion,  however,  as 
already  indicated,  does  apparently  recognize 
that  the  result  might  have  been  otherwise  if 
it  could  be  fairly  said  that  she  intended  her 
contract  te  be  governed  by  the  laws  of  Il- 
linois; but  apparently  the  real  significance 
of  the  intention,  in  the  mind  of  the  court, 
was  in  its  bearing  on  the  question  as  to  the 
place  where  her  contract  was  to  be  deemed  to 
have  been  made,  the  idea  apparently  being 
that  her  contract  would  be  regarded  as 
made  in  Illinois  if  she  had  known  that  the 
paper  was  to  be  discounted  there.  The  opin- 
ion expressly  refers  the  decision  to  the 
first  rule  of  the  Scudder  Case,  namely,  that 
"all  matters  bearing  upon  the  execution,  the 
interpretetion,  and  the  validity  of  contracts, 
including  the  capacity  of  the  parties  to  con- 
tract, are  determined  by  the  law  of  the 
place  where  the  contract  is  made/' 

In  Taylor  v.  Sharp,  108  N.  C.  377,  13  S. 
E.  138,  the  court  applied  the  law  of  New 
York,  by  which  the  married  woman  was  ca- 
pable of  contracting,  to  a  note  made  in  that 
state,  without  making  any  reference  to  the 
law  of  Maryland  on  the  point,  although  the 
note  was  payable  in  that  state.  It  does  not 
appear  from  the  opinion,  however,  whether 
she  would  have  been  capable  by  the  law  of 
Maryland  or  not,  so  that  it  is  not  clear  that 
the  court  had  in  mind  the  case  of  a  conflict 
between  the  lew  loci  contractus  and  lex  loci 
solutionis. 

In  First  Nat.  Bank  v.  Shaw,  109  Tenn. 
237,  69  L.R.A.  498,  97  Am.  St.  Rep.  840, 
70  S.  W.  807,  where  a  note  was  signed  by 
a  married  woman  in  Tennessee,  payable  in 
Ohio,  the  court  said  the  first  question  te  be 
determined  was  whether,  upon  the  facts 
found,  it  was  a  Tennessee  or  an  Ohio  con- 
26  L.RA.(N.S.) 


tract,  and  held  that  it  was  an  Ohio  contract, 
apparently  because,  though  signed  in  Ten- 
nessee, it  was  delivered  in  Ohio  and  had  its 
inception  in  that  state  aa  a  contract.  If 
the  fact  that  the  note  was  made  payable 
in  Ohio,  by  the  law  of  which  the  married 
woman  was  capable,  would  control  as  to  the 
substantive  rights  of  the  parties,  it  would 
obviously  have  been  unnecessary  to  deter* 
mine  whether  the  contract  was  to  be  deemed 
to  have  been  made  in  Tennessee  or  in  Ohio.  As 
a  matter  of  fact,  the  court  in  this  instance 
held  that,  notwithstanding  that  the  contract 
was  properly  governed  by  the  law  of  Ohio, 
by  which  it  was  valid,  it  would  be  contrary 
to  the  public  policy  of  Tennessee  to  enforce 
the  same  in  its  courte,  the  defendant  being 
domiciled  in  Tennessee.  (The  question 
whether  it  is  contrary  to  the  public  policy  of 
the  forum  te  enforce  a  contract  of  a  mar- 
ried woman,  valid  by  the  law  properly  gov- 
erning it,  if  it  would  be  contrary  to  the 
law  of  the  forum,  as  well  as  the  question  of 
the  governing  law  as  te  the  remedy  in  re- 
spect to  such  contracts,  is  treated  in  the 
note  te  67  L.R.A.  617,  et  seq.,  and  some  ad- 
ditional cases  are  collected  in  the  note  te 
International  Harvester  Co.  v.  McAdam,, 
post,  774.) 

In  F.  B.  Hauck  Clothing  Co.  v.  Sharpe, 
83  Mo.  App.  386,  the  law  of  Missouri,  by 
which  a  married  woman  was  capable  of  con- 
tracting, was  applied  to  a  note  made  in  that 
state  notwithstanding  that  it  was  payable 
in  Indiana,  by  the  law  of  which  she  was  in- 
capable. The  opinion,  however,  seems  te  ad- 
mit the  possibility  that  the  intention  of  the 
parties  as  to  the  governing  law  may  con- 
trol even  with  respect  to  capacity,  for  it 
says:  'The  law  of  the  place  of  perform- 
ance does  not  in  any  way  afi'ect  the  capaci- 
ty of  a  married  woman  to  contract  in  a 
state  which  authorized  her  to  make  the  con- 
tract, unless  made  with  reference  to  real 
estate  situated  in  the  state  of  performance, 
or  it  is  apparent  from  the  terms  of  the  con- 
tract that  the  parties  intended  to  incorpo- 
rate the  laws  of  the  state  of  performance 
in  the  contract."  Tlie  result  also  can  be 
reconciled  with  the  doctrine  that  accepts 
the  intention  of  the  parties  as  a  criterion, 
since  the  contract  was  valid  bv  the  lexi  loci 
contractus,  but  invalid  bv  the  lex  loci  solu- 
tioniSy  and  the  court  remarked  that  the  law 
presumed  that,  when  the  defendant  signed 
the  note,  she  did  so  in  good  faith  intend- 
ing to  be  bound  by  it. 

In  Phoenix  Mut.  L.  Ins.  Co.  v.  Simons,  62 
Mo.  App.  367,  the  decision  applying  the  law 
of  Kansas,  by  which  the  married  woman 
was  capable,  rather  than  the  law  of  Mis- 
souri, by  which  at  the  time  of  the  contract 
she  would  have  been  incapable,  was  express- 
ly put  upon  tiie  ground  that  the  contract 
was  in  a  legal  sense  made  in  Kansas,  it  hav- 
ing been  delivered  there  though  signed  in 
Missouri,  notwithstending  there  was  an  ex- 
press stipulation  in  the  contract  that  it 
should  be  governed  and  construed  by  the 
law  of  Kansas.  If  intention  be  the  crite- 
rion, the  inquiry  in  this  case  as  to  where 
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the  contract  was  made  was  entirely  unneces- 
sary, in  view  of  the  express  stipulation 
referring  the  contract  to  the  law  of  Kansas. 

It  is  difficult  to  determine  the  exact  bear- 
ing on  the  question  under  discussion  of  the 
case  of  Garrigue  v.  Kellar,  164  Ind.  676,  69 
L.R.A.  870,  108  Am.  St.  Rep.  324,  74  N. 
E.  523.  In  that  case  the  law  of  Illinois,  up- 
holding the  capacity  of  a  married  woman 
to  contract  as  surety,  was  applied  to  a  note 
made  in  that  state  by  a  woman  domiciled 
there,  notwithstanding  that  by  the  law  of 
Indiana,  where  the  note  was  payable,  she 
was  not  capable  of  making  such  a  contract. 
There  are  some  indications  that  the  result 
is  to  be  referred  to  the  rule  that  the  ques- 
tion of  capacity  in  any  event  would  be  gov- 
erned by  the  law  of  the  place  where  it  was 
made,  and  others  that  the  intention  of  the 
parties  is  the  ultimate  criterion.  The  opin- 
ion, without  apparently  recognizing  any 
inconsistency  between  the  two  forms  of 
statement  or  any  necessity  of  reconciling 
them,  states  the  first  rule  of  the  Scudder 
Case  already  referred  to,  and  also  declares 
generally  that  a  contract  must  be  construed 
and  its  validity  determined  under  the  laws 
of  the  state  where  it  was  executed,  unless  it 
can  be  fairly  said  that  the  parties,  at  the 
time  of  its  execution,  clearly  manifested  an 
intention  that  it  should  be  governed  by  the 
laws  of  another  state.  It  is  obvious  that 
both  principles  lead  to  the  same  result  un- 
der the  circumstances  of  this  case,  and  it 
is  difficult  to  say  what  the  result  would  have 
been  if  the  circumstances  had  been  reversed, 
and  the  contract  had  been  invalid  by  the  law 
of  Illinois,  where  it  was  made,  and  valid  by 
the  law  of  the  place  where  it  was  payable. 

That  ordinarily  the  capacity  of  a  married 
woman  is  to  be  determined  by  the  law  of 
the  place  where  her  contract  was  deemed  to 
have  been  made,  rather  than  by  the  law  of 
the  place  of  performance,  seems  to  be  as- 
sumed both  in  Freeman's  Appeal,  68  Conn. 
633,  37  L.R.A.  452,  57  Am.  St.  Rep.  112,  37 
Atl.  420,  and  in  First  Nat.  Bank  v.  Mitchell, 
34  C.  C.  A.  542,  92  Fed.  665,  though  they 
reached  contrary  results  on  the  same  state 
of  facts.  In  those  cases  it  appeared  that 
a  guaranty  signed  by  a  married  woman  in 
Connecticut,  by  the  law  of  which  she  was  in- 
capable of  executing  it,  was  delivered  in 
Connecticut  to  her  husband,  and  through 
his  agency  was  delivered  to  the  other  party 
in  Illinois.  It  was  assumed  or  found  in 
both  cases  that  the  contract  was  made  in 
Illinois,  where  it  was  delivered  to  the  other 
party;  but  the  state  court  was  of  the  opin- 
ion that  the  contract  was  invalid,  because 
the  agency  of  the  husband  to  deliver  it  was 
attempted  to  be  created  in  Connecticut  and 
that,  by  the  law  of  that  state,  the  wife  had 
no  capacity  to  create  such  an  agency.  The 
Federal  circuit  court  took  a  contrary  posi- 
tion, holding  that  the  law  of  Illinois,  where 
the  contract  was  made,  t.  6.  was  delivered, 
governed  the  same  as  if  it  had  been  person- 
ally delivered  by  her  in  that  state.  (Though 
not  material  for  the  purposes  of  this  dis- 
cussion, it  may  be  remarked  that  the  deci- 
sion of  the  Federal  court  was  reversed  in 
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180  U.  S.  471,  45  L.  ed.  627,  21  Sup.  Ct. 
Rep.  418,  on  the  ground  that  the  decision 
of  the  state  court  was  res  judicata.  The 
Supreme  Court,  however,  was  not  called  up- 
on to  pass  upon  the  question  as  to  the  gov- 
erning law,  as  an  independent  question.) 
The  bearing  of  these  cases  on  the  question 
of  the  conflict  between  the,  lex  domicilii  and 
lex  loci  contractus  iS  shown  in  the  note  in 
57  L.R.A.  513,  and  they  are  cited  here  mere- 
ly because  of  the  apparent  assumption  by 
both  courts  that,  apart  from  the  question  of 
the  creation  of  the  agency,  the  capacity 
would  depend  upon  the  law  of  the  place 
where  the  contract  was  made,  and  not  on  the 
place  where  it  was  performable. 

When  the  case  of  Wood  v.  Wheeler  was 
first  before  the  North  Carolina  supreme 
court  (106  N.  C.  612,  11  S.  E.  590),  a  note 
executed  by  a  married  woman  was  held 
void,  in  accordance  with  the  law  of  North 
Carolina,  upon  the  assumption  that  the 
note  was  executed  in  that  state;  but  when 
the  case  again  came  before  the  court  (111 
N.  C.  231,  16  S.  E.  418)  it  appeared  that 
the  note  was  executed  in  South  Carolina, 
and  it -was  held  valid,  in  accordance  with 
the  law  of  that  state.  It  will  thus  be  ob- 
served that  the  result  varied  with  the  find- 
ing as  to  the  place  where  the  contract  was 
made,  and  there  is  no  mention  of  the  law  of 
the  place  of  performance.  Still,  as  no  place 
of  payment  was  expressly  named,  the  place 
of  payment  would  be  presumably  determined 
by  the  place  where  the  contract  was  made, 
so  that,  upon  either  assumption  as  to  the 
place  where  the  contract  was  made,  there 
would  perhaps  be  no  conflict  between  the 
lexi  loci  contractus  and  lex  loci  solutionis, 
(Although  the  point  is  not  within  the  scope 
of  this  note,  it  may  be  observed,  by  way  of 
explanation  of  the  result  in  this  case,  that 
the  married  woman  was  domiciled  in  South 
Carolina,  and  therefore  did  not  come  with- 
in the  doctrine  of  the  other  North  Caro- 
lina cases,  referred  to  in  the  note  in  57 
L.R.A.  518,  refusing,  on  the  ground  of  pub- 
lic policy,  to  enforce  such  a  contract  against 
a  married  woman  domiciled  in  North  Caro- 
lina, even  though  valid  by  the  law  of  the 
place  where  it  was  made.) 

In  Huey*s  Appeal,  1  Grant,  Cas.  51,  in- 
volving the  law  governing  defense  of  infan- 
cy the  court  said  that  the  general  rule 
is  that,  in  regard  to  questions  of  mi- 
nority or  majority,  or  incapacities  inci- 
dent to  coverture  and  other  personal 
qualities  and  disabilities,  the  law  of  the 
place  where  the  contract  is  made  or  the  act 
done  furnishes  the  rule.  The  contract  in- 
volved in  this  case  was  in  the  form  of  a  deed 
of  land  by  one  who  had  nothing  but  a  right 
as  to  a  portion  of  the  proceeds  of  the  sale, 
and  the  deed  was  held  to  amount  to  an  equi- 
table assignment  of  her  interest  in  the  pro- 
ceeds. The  contract  being  made  in  Ohio, 
the  law  of  Ohio  making  females  of  full 
age  when  they  arrive  at  eighteen  was  ap- 
plied, not  withstanding  that  the  contract 
related  to  personal  property  in  Pennsyl- 
vania, and  so  must  be  regarded  as  perform- 
able there. 


772 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


Nov. 


The  question  considered  in  the  well-known 
case  of  Poison  v.  Stewart,  167  Mass.  211, 
36  L.R.A.  771,  67  Am.  St.  Rep.  462,  46  N. 
E.  737 — a  question  not  within  the  scope  of 
this  note, — was  as  to  the  respective  limits  of 
the  principles  in  relation  to  the  governing 
law  of  personal  contracts  and  the  principle 
that  the  lex  rei  fiitcB  governs  with  respect 
to  real  property,  it  there  appearing  that  a 
man  and  wife  domiciled  in  North  Carolina 
had  entered  into  a  covenant  in  that  state, 
whereby  the  husband  was  to  surrender  all 
his  marital  rights  in  certain  lands  in  Massa- 
chusetts to  his  wife.  The  court,  having 
held  that  the  law  of  Massachusetts,  as  the 
lew  rei  sitce,  did  not  govern  the  covenant  as 
an  executory  contract,  held  that  the  compe- 
tency of  the  wife  to  receive  the  covenant 
was  governed  by  the  law  of  North  Carolina, 
where  she  was  domiciled  and  where  the  con- 
tract was  executed,  and  not  by  the  law  of 
Massachusetts  while  there  was  no  ex- 
press discussion  of  the  question  whether  the 
lew  loci  contractus  or  l^  loci  aoluiionia  gov- 
erns as  to  capacity,  it  will  be  observed  that 
the  covenant,  even  treating  it  as  a  personal 
covenant  subject  to  the  principles  applicable 
to  personal  contracts,  was  performable  in 
Massachusetts,  and  yet,  as  has  already  been 
seen,  the  question  of  capacity  was  referred  to 
the  law  of  the  place  where  the  contract 
was  made.  It  is  conceded  in  this  case,  as  al- 
ready suggested,  that  the  question  of  capaci- 
ty to  do  the  act  essential  to  perform  the 
covenant  would  be  governed  by  the  law  of 
Massachusetts. 

So,  Baer  Bros.  v.  Terry,  105  La.  479,  29 
So.  886,  declared  that  capacity  of  a  mar- 
ried woman  to  become  obligated  on  promis- 
sory notes  is  tested  by  the  law  of  the  domi- 
cil,  and  not  by  the  law  of  the  place  where 
the  notes  are  payable.  While  this  declara- 
tion is  opposed  to  the  trend  of  authority  in 
this  country,  outside  of  Louisiana,  so  far  as 
it  implies  that  the  lex  domicilii  would  pre- 
vail over  the  lew  led  contractus, — in  this 
case,  however,  they  were  the  same, — ^it  will 
be  observed  that  it  excludes  the  lew  loci  so- 
lutionis.  The  application  of  the  lew  domi- 
oilii,  however,  operated  to  uphold  the  note 
in  this  instance,  so  that  the  result  on  its 
facts  is  not  necessarily  inconsistent  with  the 
■  principle  which  admits  the  intention  of  the 
parties  as  the  criterion.  This  position  was 
adhered  to  in  a  subsequent  case  growing  out 
of  the  same  transaction  between  the  same 
parties.  (108  La.  697,  92  Am.  St.  Rep.  394, 
32  So.  363.) 

The  question  of  the  governing  law  in  re- 
lation to  the  capacity  to  marry  is  treated 
in  notes  in  67  L.R.A.  161,  and  11  L.R.A. 
(N.S.)  1082,  and  17  L.R.A.(N.S.)  800,  and 
that  question  is  not  within  the  scope  of  the 
present  note.  It  will  be  observed,  however, 
that,  with  certain  exceptions  based  on  the 
public  policy  of  the  forum,  the  capacity  to 
marry  is  referred  either  to  the  lew  domiciliit 
as  in  England,  or  to  the  lew  loci  contractus, 
as  in  the  majority  of  cases  in  this  country, 
and  the  presumed  intention  of  the  par- 
ties is  not  accepted  as  the  criterion  of  the 
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governing  law.  As  marriage  is  in  law  a  eon- 
tract,  these  cases  seem  to  lend  their  support 
to  the  position  that  the  governing  law  as  to 
capacity  to  contract  is  to  be  determined  by 
a  fixed  rule  (which  calls  either  for  the  l^ 
domicilii  or  lew  loci  contractus) ,  not  depend- 
ent upon  the  intention  of  the  parties. 

In  the  following  cases,  involvine  the  ca- 
pacity of  a  married  woman  to  make  a  per- 
sonal contract,  the  oontraet  was  either  made 
and  performable  in  the  same  place,  or  at 
least  it  did  not  appear  that  there  was  any 
conflict  between  the  lew  loci  contractus  and 
lew  loci  solutionis,  the  conflict  being  between 
the  lew  loci  contractus  on  one  side  and  the 
lew  domicilii  or  lew  fori  on  the  other.  As 
these  cases,  however,  describe  the  governing 
law  so  far  as  the  substantive  rights  of  the 
parties  are  concerned  (aside  from  any  ques- 
tion of  public  policy  of  the  forum)  in  terms 
of  the  law  of  the  place  where  the  contract  is 
made,  without  referring  to  the  intention  of 
the  parties,  they  carry,  perhaps,  by  their 
cumulative  effect,  some  implication  in  favor 
of  the  lew  loci  contractus  as  against  the  lew 
loci  solutionis,  in  case  of  a  conflict  between 
the  two,  although  they  cannot,  of  course,  be 
regarded  as  full  authority  on  the  point. 
Bowles  V.  Field,  78  Fed.  742,  83  Fed.  886; 
Connecticut  Mut.  L.  Ins.  Co.  ▼.  Westervelt, 
62  Conn.  692;  Nixon  v.  Halley,  78  111.  611; 
Burchard  v.  Dunbar,  82  111.  460,  26  Am. 
Rep.  334;  Nichols  &  S.  Co.  v.  Marshall,  108 
Iowa,  618,  79  N.  W.  282;  Robinson  v.  Pease, 
28  Ind.  App.  610,  63  N.  E.  479;  Gibson  v. 
Sublett,  82  Ky.  696;  Bell  v.  Packard,  69  Me. 
106,  31  Am.  Rep.  261;  Bond  v.  Cummings, 
70  Me.  126;  Milliken  v.  Pratt,  126  Mass. 
374,  28  Am.  Rep.  241;  Hill  v.  Chase,  143 
Mass.  129,  9  N.  E.  30;  Ruhe  v.  Buck,  124 
Mo.  178,  26  L.R.A.  178,  46  Am.  St.  Rep.  439, 
27  S.  W..412;  Bradley  v.  Johnson,  46  N.  J. 
L.  271 ;  Thompson  v.  Taylor,  66  N.  J.  L.  253, 
64  L.R.A.  686,  88  Am.  St.  Rep.  486,  49 
Atl.  644;  Armstrong  v.  Best,  112  N.  C.  60, 
26  L.ILA.  188,  34  Am.  St.  Rep.  473,  17  S.  E. 
14;  Evans  v.  Cleary,  126  Pa.  204,  11  Am. 
St.  Rep.  886,  17  Atl.  440;  Case  y.  Dodge,  18 
R.  I.  661,  29  Atl.  786;  Pearl  v.  Hansbor- 
ough,  9  Humph.  433;  Merrielles  v.  State 
Bank,  6  Tex.  Civ.  App.  483,  24  S.  W.  564; 
Holmes  v.  Reynolds,  66  Vt.  39;  Wick  v. 
Dawson,  42  W,  Va.  43,  24  S.  E-  687.  The 
statement  in  the  headnote  of  the  last  case, 
intimating  that  the  lew  loci  solutionis  might 
govern,  does  not  appear  in  the  opinion  it- 
self. 

In  some  instances  even  such  an  intima- 
tion as  may  be  gathered  from  the  terms  in 
which  the  governing  law  is  described  is  lack- 
ing, and  the  decision  is  simply  referred,  as 
in  Young  v.  Hart»  101  Va.  480,  44  S.  E. 
703,  to  the  general  proposition  that  the 
contract  of  a  married  woman  valid  where 
made  and  to  be  performed  is  valid  every- 
where, subject  to  the  public  policy  of  the 
forum;  or  the  governing  law  is  described  by 
the  name  of  tne  state  which  was  in  fact 
both  the  locus  contractus  and  locus  solu- 
tionis. See  Young  v.  Bullen,  19  Ky.  L.  Rep. 
1661,  43  S.  E.  687 ;  Law  v.  Smith,  68  N.  J. 
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£q.  81,  59  Atl.  327;  Benton  v.  Oerman- 
American  Nat.  Bank,  45  Neb.  850,  64  N.  W. 
227 ;  Adams  y.  Honneaa,  62  Barb.  326. 

Upon  the  other  hand,  there  are  some 
cases  inyolying  the  capacity  of  a  married 
woman  to  contract,  but  not  inyolving  any 
actual  conflict  between  the  lex  lod  contract- 
ua  and  lea  loci  solutionis,  which  contain 
general  statements  implying  that  the  inten- 
tion of  the  parties  is  the  criterion,  or  that 
the  lem  {ooi  solutionis  is  the  goyerning  law. 
See  Griswold  v.  Golding,  8  Ky.  L.  Rep.  777, 
3  S.  W.  535 ;  Bank  of  Louisiana  y.  Williams, 
46  Miss.  618,  12  Am.  Rep.  319;  Partee  y. 
Silliman,  44  Miss.  272 ;  Shacklett  y.  Polk,  51 
Miss.  378;  and  International  Harvester  Co. 
y.  MoAdam,  post,  774. 

And  in  Dalton  y.  Murphy,  30  Miss.  59, 
a  deed  of  trust  executed  by  a  married  wo- 
man in  Alabama,  of  slayes  who  at  the  time 
were  in  Mississippi,  was  held  inyalid,  be- 
cause not  executed  in  the  manner  pre- 
scribed by  the  law  of  the  latter  state  with 
reference  to  the  execution  of  contracts  by 
married  women,  the  decision  apparently  be- 
ing on  the  ground  that  Mississippi  was  the 
place  of  performance,  or  the  situs  of  the 
property. 

Ilie  annotator,  however,  has  been  unable 
to  find  any  case,  other  than  Mates  y. 
RoGHE,  in  which  the  law  of  the  place  of 
performance  as  such  has  been  held,  in  con- 
formity with  the  presumed  intention  of  the 
parties,  to  govern  as  to  the  capacity  of  a 
married  woman  to  enter  into  a  personal 
contract,  where  that  law  differed  from  that 
of  the  place  where  the  contract  was  made. 

In  Baum  y.  Birchall,  150  Pa.  164,  30 
Am.  St.  Rep.  797,  24  Atl.  620,  involving  the 
capacity  of  a  married  woman  to  execute  a 
bond  secured  by  a  mortgage  on  land  in 
Delaware,  the  court  said  that,  if  it  were 
to  be  conceded  that  the  bond  and  mortgage 
were  executed  in  Pennsylvania,  yet  it  ap- 
pears on  their  face  that  they  were  to  be  per- 
formed in  Delaware,  where  the  land  was 
located,  and  the  general  rule  in  such  cases 
is  that  the  instrument  is  governed,  as  to  its 
nature,  obligation,  and  interpretation,  by 
the  laws  of  the  place  where  it  is  to  be  per- 
formed. In  this  case,  however,  it  was 
found  that  the  bond  was  delivered  in  Dela- 
ware, so  that  there  was  no  conflict  between 
the  lew  loci  contractus  and  lex  loci  solu- 
tionis, and  besides  the  court  was  of  the  opin- 
ion that  in  any  event  the  law  of  Delaware 
as  the  lex  rei  sites  would  govern. 
•  In  Robinson  y.  Queen,  87  Tenn.  445,  3 
L.R.A.  214,  10  Am.  St.  Rep.  690,  11  S.  W. 
38,  involving  the  capacity  of  a  married  wo- 
man, the  court  said  that  it  is  well  settled 
that  the  validity  of  a  contract,  the  obliga- 
tion thereof,  and  the  capacity  of  the  par- 
ties thereto,  is  to  be  determined  by  the  lex 
loci  contractus  (in  the  sense  of  the  place  of 
performance),  with  the  exception  as  to  the 
public  policy  of  the  forum;  but  in  this  cfise 
also  the  contract  was  made  and  perform- 
able  in  the  same  state,  so  that  there  was  no 
conflict  between  the  law  of  the  place  where 
it  was  made  and  that  of  the  place  where  it 
was  perform  able. 
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In  Dulin  y.  McCaw,  39  W.  Va.  721,  20  S. 
£.  681,  the  court  states  that,  where  there 
are  conflicting  laws  more  5r  less  favorable 
respecting  capacity,  that  law  may  be  pre- 
ferred by  which  the  capacity  is  enlarged. 
Here  again,  however,  there  was  no  conflict 
between  the  lex  loci  contractus  and  lexi  lod 
solutionis. 

While  there  are  almost  numberless  cases 
which  state,  with  slight  variations.  Story's 
general  proposition  that,  where  the  con- 
tract is  either  expressly  or  tacitly  to  be 
performed  in  some  place  other  than  that 
where  it  is  made,  the  general  rule  is,  in  con- 
formity to  the  presumed  intention  of  the 
parties,  that  the  contract,  as  to  its  validity, 
nature,  obligation,  and  interpretation,  is  to 
be  governed  by  the  law  of  the  place  of  per- 
formance, none  of  them  can  be  regarded  as 
express  authority  for  the  application  of  that 
rule  to  the  question  of  the  capacity  of  a 
married  woman  to  contract.  B'ew  of  them 
can  be  relied  upon  for  the  application  of 
that  rule  to  any  question  relating  to  the 
existence  of  a  contract  as  distinguished 
from  its  interpretation  or  obligation  or  es- 
sential validity. 

Such  an  application,  however,  was  made 
of  the  rule  in  Brown  y.  Gates,  120  Wis.  349, 
97  N.  W.  221,  98  N.  W.  205,  1  A.  &  E.  Ann. 
Cas.  85,  holding  that  the  validity  of  a  note, 
as  affected  by  the  fact  that  it  was  made  on 
Sunday,  was  to  be  determined  not  by  the 
law  of  the  place  where  the  note  was  made 
and  delivered,  but  by  the  law  of  the  place 
where  it  was  payable,  notwithstanding  that 
by  that  law  the  note  was  rendered  void, 
whereas,  so  far  as  the  contrary  appears,  it 
would  not  have  been  void  by  the  law  of  the 
place  where  it  was  made.  The  court  al- 
luded to  the  fact  that  the  note  was  made 
payable  at  the  place  of  the  domicil  of  the 
payee  as  very  persuasive  evidence  of  the  in- 
tention of  the  parties  that  it  was  to  be  a 
contract  of  the  place  of  payment.  But  if 
the  intention  was  to  control,  it  would  seem 
more  in  accordance  with  the  course  ordi- 
narily pursued  to  presume  that  the  parties 
intendea  to  contract  with  reference  to  the 
law  of  the  place  which  would  uphold  the 
contract,  rather  than  one  which  would  ren- 
der it  invalid.  It  would  seem,  however,  that 
the  question  as  to  intention  ought  not  to 
have  affected  the  question  at  all,  and  that 
the  law  of  the  place  where  the  note  was 
nfade  and  delivered  ought  to  be  applied, 
without  any  reference  to  the  intention  of 
the  parties  of  the  governing  law  to  the  ques- 
tion whether  by  those  acts  they  created  a 
contract.  If  the  circumstances  had  been 
reversed,  and  the  contract  had  been  void 
by  the  law  of  the  place  where  it  was 
made,  but  valid  by  the  law  of  the  place 
where  it  was  payable,  there  would  be  an 
additional  reason  for  applying  the  law 
of  the  place  of  payment,  ii  the  intention  of 
the  parties  is  to  be  cgnsulted,  since  the  in- 
ference of  an  intention  to  be  governed  by  the 
law  of  the  place  of  payment,  would 
be  aided  in  such  case  by  the  presumption 
that  the  parties  intended  to  contract  with 
reference  to  a  law  that  would  uphold,  rath- 
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er  than  with  reference  to  one  that  would 
invalidate,  the  contract.  Yet  to  apply  the 
doctrine  of  this*  case  to  such  &  situation 
would  be  to  invoke  the  law  of  the  place  of 
performance  to  create  a  contract  out  of  a 
transaction  that  by  the  law  of  the  place 
where  it  took  place  had  no  effect  whatever 
to  create  any  contractual  relation  between 
the  parties  any  more  than  if  they  had  not 
taken  place  at  all.  There  is  no  intention 
to  cover  In  this  note  the  question  as  to  the 
governing  law  with  respect  to  any  matters 
other  than  the  capacity  of  a  married  woman 
to  cor. tract;  but  this  case  has  been  referred 
to  as  illustrating  what  seems  to  the  anno- 
tator  to  be  the  illogical  results  of  applying 
the  general  principle  that  makes  the  inten- 
tion of  the  parties  the  criterion  of  the  gov- 
erning law  to  matters  that  go  to  the  very 
existence  of  the  contract  in  a  legal  sense. 

Conclusion. 

When  the  decisions  are  properly  limited, 
and  general  statements  are  considered  with 
reference  to  the  facts  actually  before  the 
courts,  the  weight  of  authority  seems  fairly 
to  establish  the  following  principles  as  to 
the  governing  law  in  respect  of  the  capacity 
of  married  women  to  contract: 

( 1 }  The  lea  loci  contractus  prevails  over 
the  lex  domicilii  as  to  personal  contracts, 
or  contracts  in  relation  to  personal  property, 
though  the  contrary  is  neld  in  England. 
(See  note  in  57  L.R.A.  613  et  seq.) 

(2)  The  lex  loci  contractus  prevails  over 
the  law  of  the  plac^  where  the  property  hap- 
pens to  be  located,  as  to  contracts  in  rela- 
tion to  personal  property.  (See  note  in  57 
L.R.A.  523.) 

(3)  The  lex  ret  sites  prevails  over  the  lex 
loci  contractus  as  to  contracts  in  relation 
to  real  property,  though  this  rule  is  subject 
to  some  exceptions,  especially  in  relation  to 
executory  contracts.  (See  note  in  57  L.R.A. 
524.) 

(4)  The  lex  loci  contractus  prevails  over 
the  lex  loci  solutionis  as  to  personal  con- 
tracts, or  contracts  in  relation  to  personal 
property,  irrespective  of  the  intention  of  the 
parties,  expressed  or  presumed.  As  above 
shown,  however,  there  is  a  conflict  on  this 
point,  and  the  contrary  is  supported  by 
Mayer  v.  Roche.  If  the  premise  of  the 
argument  in  that  case  that  the  intention  of 
the  parties,  express  or  presumed,  is  the  cri- 
terion of  the  governing  law,  were  to  be  ac- 
cepted, its  conclusion  that  the  lex  loci  solu- 
tionis, in  accordance  with  the  presumed  in- 
tention of  the  parties,  should  be  held  to  be 
the  governing  law,  would  doubtless  be  sound, 
at  least  where,  as  in  that  case,  the  married 
woman  is  capable  by  the  lex  loci  solutionis j 
but  incapable  by  the  lex  loci  contractus. 
But  admitting  that  premise,  if  the  situation 
were  reversed,  she  being  capable  by  the  lex 
loci  contractus  and  incapable  by  the  lex  loci 
solutionis f  it  would  at  least  be  doubtful 
whether  the  lex  loci  contractus  ought  not 
to  be  held  the  governing  law,  upon  the  the- 
ory that  the  parties  are  presumed  to  con- 
tract with  reference  to  a  law  that  will  up- 
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hold  the  contract,  rather  than  one  that 
would  invalidate  it.  Again,  admitting  the 
premise,  4f,  as  is  occasionally  the  case,  the 
parties  undertake  by  the  express  terms  of 
their  contract  to  designate  the  governing 
law,  the  law  so  designated  would  govern  (in 
the  absence  of  any  objection  bamd  on  the 
public  policy  of  the  forum  to  its  applica- 
tion), whether  it  would  render  the  contract 
valid  or  invalid. 

(5)  All  of  the  foregoing  rules,  exaept  pos- 
sibly the  third,  are,  of  course,  subject  to  a 
practical  exception,  if  the  courts  of  the 
forum  are  of  the  opinion  that  it  would  be 
contrary  to  the  distinctive  policy  of  the 
forum  to  enforce  the  contract,  or  give  effect 
to  the  law  of  another  jurisdiction,  which, 
according  to  those  rules,  would  otherwise 
be  the  governing  law.  So,  the  rule  that  the 
law  of  the  forum  governs  as  to  the  remedy 
iftay  in  some  instances  prove  a  practical  ob- 
stacle to  the  effective  application  of  the  law 
of  another  jurisdiction  which  these  rules 
call  for.  (As  to  the  application  of  these  ex- 
ceptions to  the  question  of  the  capacity  of 
a  married  woman  to  contract,  see  note  in 
57  L.R.A.  520,  and  supplementary  note  to 
International  Harvester  Co.  v.  .McAdam, 
infra). 


WISCONSIN  SUPREME  COURT. 

INTERNATIONAL     HARVESTER     COM- 
PANY OF  AMERICA,  Appt., 

V. 

GERTRUDE    McADAM,    Impleaded,    etc., 

Respt. 

(—  Wis.  — ,  124  N.  W.  1042.) 

Conflict  of  law9  —  contract  ^  place. 

1.  As  to  mere  personal  contracts,  their 
validity  and  interpretation  ia  referable  to 
the  lex  loci  contractus,  unless  the  parties  in- 
tended they  should  be  governed  by  the  lex 
loci  solutionis,  or  that  of  some  other  place, 
the  real  place  of  the  contract  being  a  matter 
of  mutual  intention,  except  in  exceptional 

Headnotes  by  Mabshaix,  J. 

Note.  ^  EnforcemetU  of  personal  con- 
tract of  tnarried  woman  capable  of 
contracting  according  to  the  law  of 
another  state  or  country  where  the' 
contract  'was  made. 

The  question  whether  the  capacity  of  a 
married  woman  to  enter  into  a  personal  con- 
tract !■  governed  by  the  law  of  the  place 
where  the  contract  was  made  or  where  it  is 
performable  is  discussed  in  the  note  to  May- 
er V.  Roche,  ante,  763.  That  note,  however, 
did  not  deal  with  the  conflict  between  the 
lex  loci  contractus  or  lex  loci  solutionis  and 
the  lex  fori.  Assuming  that  a  married 
woman  is  capable  of  contracting  according 
to  the  law  of  the  place  where  the  contract  is 
made, — or,  if  the  lex  loci  solutionis  is  fav- 
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eircumstaneei  eyincing  a  purpose  in  making 
the  contract,  to  commit  a  fraud  on  the  law. 

Same  ^  intent  ^  determination. 

2.  What  the  intent  was,  mentioned  in  No. 
1,  as  to  the  place  of  the  contract,  in  any 
case,  is  generally*  determinable  by  presump- 
tion of  fact  that  the  place  of  the  contract 
was  intended  to  be  that  where  it  was  actual- 
ly made,  unless  the  place  of  performance 
was  elsewhere,  then  the  presumption  is  that 
the  latter  was  intended,  but  such  presump- 
tions are  rebuttable.  In  this  the  term, 
"place  of  the  contract,"  means  the  place 
mutually  intended  for  reference  as  to  valid- 
ity and  interpretation. 

Same  —  enforcing  performance  —  reme- 
dy for  nonperformance. 

3.  The  law,  as  to  matter  of  performance, 
is  referable  to  the  place  of  performance, 
while  remedies  for  nonperformance  are  re- 
ferable to  the  law  of  the  forum  where  per- 
formance is  sought  to  be  enforced. 

Same  —  valid  at  place  —  yalidity  else* 
where. 

4.  A  contract  valid  by  the  law  of  the 
place  thereof  is  valid  everywhere. 

Same  —  forelgrn  contract  illegal  under 
law  of  fornm  —  enforcement »  com- 
ity. 

5.  The  affording  of  remedies  in  one  coun- 
try for  enforcing  a  contract  which  would 
not  be  valid  if  made  in  such  country,  but  is 
valid  by  the  law  of  the  place  where  it  was 


made,  depends  upon  judicial  comity  of  na- 
tions. 

Same  —  comity  —  scope. 

6.  The  comity  mentioned  is  uniformly 
extended,  imless  such  contracts  as  the  one 
sought  to  be  enforced  are  contrary  to  the 
public  policy  of  the  eountry  of  the  forum, 
as  declared  by  its  courts  or  its  lawmaking 
power,  on  ground  of  good  morals,  or  the 
state  or  its  citizens  would  be  injured. 

Same  —  determination. 

7.  Tne  scope  of  the  comity  spoken  of, 
within  reasonable  limitations,  is  determin- 
able, as  a  matter  of  judicial  policy,  by  each 
state  for  itself. 

Same  —  contract  of  married  woman. 

8.  The  rule  that  the  law  of  a  place  of  a 
contract  governs  as  to  its  validity  and  in- 
terpretation applies  to  the  capacity,  includ- 
ing that  of  married  women,  to  contract.     . 

Same  — valid   at    place  ^  validity   else- 
where. 

0.  The  rule  that  a  contract  valid  by  the 
law  of  the  place  thereof  is  valid  everywhere 
is  without  exception,  notwithstanding  in 
some  cases  a  foreign  contract  is  not  enforce- 
able. 

Same  —  foreign  contract  Illegal  nnder 
law  of  forum  —  enforceability. 

10.  A  foreign  contract  of  a  class  which,  if 
it  were  made  in  the  country  of  the  forum, 
would  be  contrary  to  the  law  thereof,  is  not 
necessarily  unenforceable  in  such  forum  be- 


ored  over  the  lew  lod  contractus,  according 
to  the  law  of  the  place  where  the  contract  is 
performable, — there  are  two  possible  reasons 
which  may  prevent  its  enforcement  in  an- 
other state  or  country  in  which  the  action 
is  brought:  (1)  The  courts  of  that  state 
or  country  may  deem  it  contrary  to  its  pub- 
lic policy  to  enforce  such  a  contract,  even 
assuming  that  it  was  valid  by  the  law  of  the 
place  where  it  was  made  or  performable, 
especially  if  the  married  woman  in  question 
was  domiciled  at  the  forum,  though  her 
contract  was  made  and  performable  else- 
where; or  (2)  even  though  there  is  no  ob- 
jection based  on  public  policy  to  the  en- 
forcement of  such  a  contract,  there  may  be 
no  remedy  available  nt  the  forum  for  the 
enforcement  of  such  a  contract,  and  it  is, 
of  course,  a  well-settled  principle  that  the 
lean  fori  governs  as  to  the  remedy.  Both 
points  are  treated  in  a  note  in  57  L.R.A. 
517  et  seq. ;  and  a  few  additional  cases  will 
be  referred  to  in  this  note. 

• 
Public  policy  of  forum. 

The  decision  in  Thompson  v.  Taylor,  65 
N.  J.  L.  107,  46  Atl.  567,  referred  to  in  that 
note  and  also  in  the  opinion  in  Intebna- 
TIONAL  Habvesteb  Co.  V.  MgAdam,  holding 
that  it  was  contrary  to  public  policy  of  New 
Jersey  to  enforce  a  contract  of  suretyship 
by  a  married  woman  domiciled  in  New  Jer- 
sey, although  the  contract  was  made  in  an- 
other state  by  the  law  of  which  it  was  val- 
id, was  rendered  by  the  supreme  court.  The 
26  L.R.A.(N.S.) 


same  case  afterwards  came  before  the  court 
of  errors  and  appeals  (66  N.  J.  L.  253,  54 
L.R.A.  585,  88  Am.  St.  Rep.  485,  49  Atl. 
544)  and  the  latter  court  took  the  contrary 
position,  and  declared  that  the  New  Jersey 
statute  regulating  the  right  of  married 
women  to  make  contracts  oi  suretyship  was 
not  the  declaration  of  public  policy  that 
closes  the  courts  of  New  Jersey  to  rights  of 
action  arising  in  other  jurisdictions  where 
the  law  is  different.  This  is  doubtless  in  ac- 
cordance with  the  trend  of  the  cases,  al- 
though the  question  as  to  when,  upon  prin- 
ciples of  comity,  a  court  of  one  jurisdic- 
tion will  enforce  a  contract  which,  so  far  as 
the  substantive  rights  of  the  parties  are 
concerned,  is  properly  governed  by  the  law 
of  another  jurisdiction,  is  peculiarly  one 
for  the  courts  of  the  forum,  and  the  de- 
cisions of  the  courts  of  other  jurisdictions 
on  this  point  have  rather  less  than  the  or- 
dinary value  of  foreign  decisions  as  prec- 
edents. 

In  Law  V.  Smith,  68  N.  J.  Eq.  81,  59  Atl. 
327,  the  court  on  the  authority  of  Thomp- 
son V.  Tavlor,  66  N.  J.  L.  253,  64  L.R-A.  585, 
88  Am.  St.  Rep.  485,  49  Atl.  544,  held  that 
a  contract  made  in  New  York  by  a  married 
woman  domiciled  in  New  Jersey  was  en- 
forceable in  a  court  of  the  latter  state,  not- 
withstanding that,  by  the  law  of  that  state, 
she  would  be  incapable  of  making  the  con- 
tract. 

In  the  earlier  case  of  Wright  v.  Reming- 
ton, 41  N.  J.  L.  48,  32  Am.  Rep.  180,  it  was 
also  held  that  the  enforcement  of  a  contract 
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cause  such  a  contract  is  contrary  to  public 
policy.  To  be  so,  the  contract  must  be,  by 
moral  standards  in  the  judgment  of  the 
court,  pernicious  and  injurious  to  tha  pub- 
lic welfare. 

Same  —  note  —  married  woman. 

11.  The  contract  of  a  married  woman  as 
accommodation  maker  of  commercial  paper, 
havinc  not  been  judicially  declared  unen- 
forceable in  this  state  on  grounds  of  public 
policy,  nor  prohibited  by  legislation  as  per- 
nicious, is  enforceable  in  our  courts,  in  case 
of  its  having  been  made  in  another  state 
where  such  contracts  are  valid,  unless  such 
contracts  are,  in  fact,  inherently  bad,  in  the 
sense  indicated  in  the  foregoing  rules. 

Same  —  legislative  policy. 

12.  The  general  legislative  policy  of  this 
state  as  to  relieving  married  women  from 
pommon-law  disabilities  to  contract,  and 
other  considerations,  negative  the  idea  that 
full  rieht  in  that  regard  would  involve  any- 
thing inherently  bad  and  warrant  our  courts 
in  refusing  to  enforce  the  foreign  contract  of 
a  married  woman  as  accommodation  maker 


of  a  promissory  note  on  grounds  ol  pubUo 
policy. 

(February  22,  1910.)' 

APPEAL  by  plaintiff  from  a  judgment  off 
the  Circuit  Court  for  Jefferson  County 
dismissing  as  to  defendant  Gertrude  Mc- 
Adam  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  promissjry 
note.    Reversed. 

Statement  by  Marshall,  J.; 

Action  to  recover  on  a  promissory  note 
against  Gertrude  McAdam,  a  married  wom- 
an, who  signed  as  accommodation  maker, 
with  her  husband  and  another.  At  the  time 
of  such  execution,  all  the  makers  were  resi- 
dents of  South  Dakota,  and  that  was  also 
the  place  of  performance.  When  the  action 
was  commenced  respondent  and  her  husband 
were  residents  of  Wisconsin.  She  pleaded, 
separately,  incompetency  to  bind  herself  as 


of  a  married  woman  valid  by  the  lea  loci 
contractus  was  not  contrary  to  the  public 
policy  of  New  Jersey,  but  in  that  case  the 
married  woman  was  apparently  not  domi- 
ciled in  New  Jersey. 

Cases  holding  that  it  is  contrary  to  the 
public  policy  of  the  forum  to  enforce  such  a 
contract,  at  least  where  the  married  woman 
was  domiciled  at  the  forum  and  would  be  in- 
capable by  the  local  law,  are  cited  in  the 
note  already  referred  to.  And  see  also  on 
that  point  the  case  of  Brown  v.  Dalton,  105 
Ky.  669,  88  Am.  St.  Rep.  326,  49  S.  W. 
443,  cited  at  page  526  of  the  note  in  57 
L1.1V.A. 

So,  in  the  later  case  of  First  Nat.  Bank  v. 
Shaw,  109  Tenn.  237,  59  L.R.A.  498,  97  Am. 
St.  Rep.  840,  70  S.  W.  807,  it  was  held  that 
a  married  woman  domiciled  in  Tennessee 
may  avail  herself  of  the  protection  of  its 
statute  allowing  her  to  plead  coverture  as 
a  defense  to  her  contracts,  when  sued  there 
on  a  note  delivered  and  payable  in  another 
state  where  such  defense  is  not  recognized. 

In  Louisiana  the  local  laws  regulating  the 
privileges  and  prescribing  the  disabilities  of 
married  women  are  regarded  as  personal 
statutes  purely  domiciliary  in  character,  and 
not  operating  to  the  benefit  of  married 
women  domiciled  elsewhere  than  in  Louisi- 
ana, and,  accordingly,  the  contracts  of  mar- 
ried women  domiciled  elsewhere,  and  valid 
by  the  law  of  the  domicil  and  of  the  place 
where  they  were  made,  have  been  enforced  in 
that  state,  notwithstanding  that  such  a  con- 
tract by  a  married  woman  domiciled  in 
Louisiana  would  not  be  enforceable  in  that 
state.  Marks  v.  Gf^rmania  Sav.  Bank,  110 
La.  659,  34  So.  725;  Freret  v.  Taylor,  119 
La.  307,  121  Am.  St.  Rep.  522,  44  So.  26; 
First  Nat.  Bank  v.  Hinton,  123  La.  1018,  49 
So.  692. 

And  in  Baer  Bros.  ▼.  Terry,  108  La.  697, 
92  Am.  St.  Rep.  394,  32  So.  353,  the  doc- 
trine was  nnplied,  notwithstanding  that 
26  L.R.A.(N.S.) 


after  the  contract  the  married  woman  re- 
moved to  Louisiana. 

Remedy. 

The  authorities  on  the  respective  limits  of 
the  lexi  loci  contractus  as  the  governing  law 
with  respect  to  the  substantive  rights  of  the 
parties,  and  the  lewi  fori  as  the  governing 
law  with  respect  to  the  remedy,  are  for  the 
most  part  shown  in  the  note  in  57  L.R.A. 
520. 

In  further  illustration  of  the  point  that 
the  lexi  fori  may  provide  a  remedy  for 
the  enforcement  of  a  contract  of  a  mar- 
ried woman  valid  by  the  lexi  loci  con- 
tractuSf  although  such  a  contract  made  at 
the  forum  would  not  be  valid  or  enforce- 
able, see  State  Bank  v.  Maxson,  123  Mich. 
250,  81  Am.  St.  Rep.  196,  82  N.  W.  31, 
sustaining  a  writ  of  attachpient  on  land 
owned  by  a  married  woman  in  Michigan, 
in  an  action  to  enforoe  her  note  for 
her  husband's  debt  given  and  payable  in 
Kansas,  by  the  law  of  whieh  a  wife's  prop- 
erty is  subject  to  seizure  for  her  debts, 
although  not  specifically  bound,  notwith- 
standing that,  if  the  contract  had  been  made 
in  Michigan,  it  could  not  have  been  en- 
forced acrainst  her  property  there,  because 
the  property  was  not  specifically  bound 
thereby. 

In  Evans  v.  Clearv,  125  Pa.  204,  11  Am. 
St.  Rep.  886,  17  Atl.  440,  in  reply  to  the 
objection  of  the  nonjoinder  of  a  husband 
as  the  defendant  in  an  action  on  a  contract 
made  and  performable  in  Illinois  at  a  time 
when,  by  the  law  of  Pennsylvania,  such 
joinder  was  necessary,  the  court  said  that, 
by  the  law  of  Illinois,  the  married  woman 
was  competent  to  contract  and  liable  to  sue 
without  regard  to  her  husband,  and  that, 
while  it  is  true  that  in  all  matters  relating 
to  remedy  merely  the  lexi  fori  prevails,  the 
liability  of  a  party  to  contract  depends 
upon  the  lexi  loci  contractus. 
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an  aee<Himiodation  maker  because  of  her  be- 
ing a  married  woman.  By  the  law  of  South 
Dakota  she  had  such  competency,  while  by 
the  law  of  this  state  she  had  not. 

The  court  held  that  the  note  could  not  be 
enforced  against  respondent  in  this  state, 
because  of  incapacity  of  a  married  woman 
to  BO  bind  herself  here,  and,  therefore,  she 
was  entitled  to  judgment  dismissing  the  ac- 
tion as  to  her  with  costs,  without  prejudice 
to  plaintiff  seeking  a  remedy  elsewhere. 
Judgment  was  so  rendered.  a 

Mr.  J.  G.  McMath,  with  Mr.  Herbert  J. 
Piper,  for  appellant: 

No  public  policy  is  invaded  by  the  devo- 
tion of  her  separate  estate  by  a  married 
woman  to  the  payment  of  her  husband's 
debts. 

Sutton  V.  Aiken,  62  Ga.  741;  Brodnax  v. 
Mina,  Ins.  Co.  128  U.  S.  236,  242,  32  L.  ed. 
445,  447,  9  Sup.  Ct.  Rep.  61. 

.  When  a  contract  is  valid  under  the  pub- 
lic policy  of  the  state  where  made,  it  will 
be  enforced  in  another  state,  although  the 
same  would,  by  the  statute  laws  of  the  lat- 
ter state,  be  void,  unless  its  enforcement 
would  exhibit  to  the  citizens  of  the  state  an 
example  pernicious  and  detestable. 

Greenhood,  Pub.  Pol.  Rule  64,  p.  46; 
Wright  V.  Remington,  41  N.  J.  L.  48,  32 
Am.  Rep.  180;  Wharton,  Confl.  L.  3d  ed. 
§§  4?Sa,  490;  22  Am.  ft  Eng.  Enc  Law,  2d 
ed.  pp.  1319,  1334;  Gilman  v.  Ketcham 
(Gilman  v.  Hudson  River  Boot  &  Shoe  Co.) 
84  Wis.  60,  23  L.R.A.  52,  36  Am.  St.  Rep. 
899,  54  N.  W.  395;  Lamb  v.  Powder  River 
Live  Stock  Co.  67  L.R.A.  558,  65  C.  C.  A. 
670,  132  Fed.  434;  Garrigue  v.  Kellar,  164 
Ind.  676,  69  L.R.A.  870,  108  Am.  St.  Rep. 
324,  74  N.  £.  523;  First  Nat.  Bank  v. 
Mitchell,  34  C.  C.  A.  542,  92  Fed.  565;  Mil- 
liken  V.  Pratt,  125  Mass.  374,  28  Am.  Rep. 
241;  Bell  V.  Packard,  69  Me.  105,  31  Am. 
Rep.  261 ;  Baer  Bros.  v.  Terry,  108  La.  597, 
92  Am.  St.  Rep.  394,  32  So.  353 ;  Young  v. 
Bullen,  19  Ky.  L.  Rep.  1561,  43  S.  W.  687 ; 
Thompson  v.  Taylor,  65  N.  J.  L.  107,  46 
Atl.  567,  51  Cent.  L.  J.  Ill;  Young  v.  Hart, 
101  Va.  480,  44  S.  E.  703;  First  Nat.  Bank 
V.  Shaw,  109  Tenn.  237,  59  L.R.A.  498,  97 
Am.  St.  Rep.  840,  70  S.  W.  807;  Bank  of 
Columbia  v.  Walker,  ■  14  Lea,  299 ;  Story, 
Confl.  L.  §  244;  Westlake,  International 
Law,  S  196;  Wharton,  Confl.  L.  §  490; 
Ruhe  V.  Buck,  25  L.R.A.  178,  note,  46  Am. 
St.  Rep.  454;  note;  Union  Nat.  Bank  v. 
Chapman,  57  L.R JL.  513,  note ;  Locke  v.  Mc- 
Pherson,  85  Am.  St.  Rep.  562,  note;  54 
Cent.  L.  J.  223;  3  Page,  Contr.  §  173;  9 
Cye.  Law  ft  Proc  p.  676;  Brodnax  v.  iEtna 
Ins.  Co.  128  U.  S.  236,  32  L.  ed.  445,  9  Sup. 
Ct.  Rep.  61;  Sutton  v.  Aiken,  supra;  Mat- 
thews V.  Dickinson,  36  Misc.  187,  73  N.  Y. 
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Supp.  190;  Marks  v.  Germania  Sav.  Bank,« 
110  La.  659,  34  So.  725;  Law  v.  Smith,  68 
N.  J.  Eq.  81,  59  Atl.  327;  Robinson  v. 
Queen,  87  Tenn.  445,  3  L.R.A.  214,  10  Am. 
St.  Rep.  690,  11  S.  W.  38;  Bowles  v.  Field, 
78  Fed.  742;  Robison  v.  Pease,  28  Ind.  App. 
610,  63  N.  £.  479;  Union  Nat  Bank  v. 
Chapman,  169  N.  Y.  538,  57  L.R,A.  513,  88 
Am.  St  Rep.  614,  62  N.  E.  672 ;  F.  B.  Hauck 
Clothing  Co.  v.  Sharpe,  83  Mo.  App.  385; 
Clark  V.  Eltinge,  38  Waah.  376,  107  Am.  St. 
Rep.  858,  80  Pac.  556. 

Messrs.  Tnllar  A  Lockney,  with  Mr. 
Charles  B.  'Williams,  for  respondent. 

Murshall,  J.,  delivered  the  opinion  of  the 
court:  , 

The  appeal  raises  for  decision  this  propo- 
sition: Is  a  married  woman's  contract  as 
accommodation  maker  of  a  promissory  note 
which  is  valid  in  the  place,  where  made  en- 
forceable in  the  courts  of  this  state,  such  a 
contract  not  being  valid  if  made  here?  The 
proposition,  in  the  main,  is  governed  by  a 
few  quite  elementary  principles. 

The  first  principle  is  this:  As  to  mere 
personal  c<Mitraets,  the  law  thereof  as  to 
their  validity  and  interpretation,  is  that  of 
the  place  where  they  were  made, — the  l€9 
loci  contractus, — ^unless  the  parties  thereto 
intended  that  they  should  be  governed  by 
the  law  of  the  place  of  performance, — tlie 
lea  loci  solutionis,— or  of  some  other  place. 
That  is,  the  place  of  the  contract  is,  gener- 
ally speaking,  a  matter  of  mutual  intention, 
but  the  intended  place,  as  determined  by  le- 
gal presumption  in  some  cases  and  eviden- 
tiary circumstances  in  others,  settles  all 
questions  as  to  the  legal  test  of  validity  and 
interpretation.  Such  presumption,  in  the 
absence  of  evidence  to  the  contrary,  is  that 
the  place  of  making  and  performance  in  a 
physical  sense  is  the  place  in  a  legal  sense; 
but  the  place  of  performance  when  different 
from  that  aC  the  actual  making,  is  the  place 
in  such  legal  sense,  subject  to  the  presump- 
tion being  rebutted  by  clear  evidence  of  in- 
tention, this  being  again  subject  to  some  ex- 
ceptions in  case  of  intention  to  commit  a 
fraud  on  the  law,  such  exceptions  being  pos- 
sible but  rare,  and  not  concerned  in  the 
case  in  hand.  Davis  v.  Chicago,  M.  ft  St.  P. 
R.  Co.  93  Wis.  470,  33  L.R.A.  654,  57  Am. 
St  Rep.  935,  67  N.  W.  16,  1132;  Shores 
Lumber  Co.  v.  Stitt,  102  Wis.  450,  78  N. 
W.  562;  Bartlett  v.  Collins,  109  Wis.  477, 
83  Am.  St  Rep.  928,  85  N.  W.  703;  Brown 
V.  Gates,  120  Wis.  349,  97  N.  W.  221,  98 
N.  W.  205,  1  A.  &  E.  Ann.  Cas.  85. 

Another  rule  is  this:  The  law  of  the 
place  of  performance  regulates  the  matter 
in  that  regard,  while  matters  respecting 
remedies  depend  upon  the  law  of  the  forum. 
Brown  v.  Gates,  supra. 
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A  third  rule  results,  logically,  from  those 
mentioned,  viz.:  A  contract  which  is  valid 
in  the  place  thereof  is  valid  everywhere. 

A  fourth  rule  is  this:  The  law  of  one 
state  having,  ex  propria  vigore,  no  validity 
in  another  state,  the  enforcement  of  a  for- 
eign contract  which  would  not  be  valid  by 
the  law  of  the  forum  where  its  enforcement 
is  judicially  attempted  depends  upon  comity 
which  is  extended  for  that  purpose,  unless 
the  agreement  is  contrary  to  the  public  pol- 
icy of  the  state  of  the  forum,  in  that  it  is 
contrary  to  good  morals,  or  the  state  or  its 
citizens  would  be  injured  by  the  enforce- 
ment, or  it  perniciously  violates  positive 
written  or  unwritten  prohibitory  law-;  the 
extent  to  whioh  comity  will  be  extended  be- 
ing very  much  a  matter  of  judicial  policy 
to  be  determined  within  reasonable  limita- 
tions, by  each  state  for  itself.  Finney  v. 
Guy,  106  Wis.  266,  276,  49  L.R.A.  486,  82 
N.  W.  696;  Hunt  v.  Whewell,  122  Wis.  33, 
42,  99  N.  W.  699;  Fox  v.  Postal  Teleg.  Ca- 
ble Co.  138  Wis.  648,  —  L.R.A.(N.S.)  — , 
120  N.  W.  399.  In  the  last  case  cited,  re- 
ferring to  The  Kensington,  183  U.  S.  263, 
46  L.  ed.  190,  22  Sup.  Ct.  Rep.  102,  the 
court  said:  "Every  state,  within  certain 
limitations  not  necessary  here  to  indicate, 
has  a  constitutional  right  to  establish  its 
own  peculiar  policy.  That  may  be  done  by 
legislative  enactment,  or  by  judicial  con- 
ception and  interpretation  of  the  conunon 
law,"  and  we  may  add  here  of  what  is  in- 
jurious to  the  welfare  of  the  state  or  its 
citizens.  "'The  general  principle  that  the 
lem  loci  governs  as  to  the  validity  of  con- 
tracts is  subordinate  to,  and  qualified  by,' 
.  .  .  the  supreme  principle  which  in- 
heres in  the  very  nature  of  sovereignty,  that 
comity  cannot  set  at  naught  the  public 
policy  of  a  country." 

A  further  rule  is  this:  The  doctrine  that 
the  law  of  the  place  of  a  contract  governs 
as  to  its  interpretation  and  validity  ap- 
plies to  the  capacity  of  parties,  including 
that  of  married  women,  to  bind  themselves 
in  the  manner  attempted.  Story,  Confl.  L. 
§§  103,  241;  Milliken  v.  Pratt,  125  Mass. 
374,  28  Am.  Rep.  241. 

We  may  well  say,  in  passing,  that,  while 
contracts  which,  though  valid  in  the  place 
thereof,  are  not  enforceable  in  the  country 
where  enforcement  is  attempted,  for  reasons 
above  suggested,  are  often  spoken  of,  in 
text-books  and  other  authorities,  as  excep- 
tions to  the  rule  that  the  validity  of  a  con- 
tract is  referable  to  the  place  which  the  par- 
ties thereto,  at  the  time  of  making,  intended 
should  be  incorporated  into  it,  they  are  not 
exceptions  strictly  so-called.  The  rule  in 
a  technical  sense  is  without  exception.  In 
practical  effect,  the  rule  of  the  forum  super- 
sedes it,  leaving  the  contract  without  rem- 
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edy  there  to  enforce  it  and,  in  that  sense, 
void. 

The  last  rule  that  need  be  stated  is  this: 
A  contract  under  the  foregoing  is  not,  nec- 
essarily, contrary  to  the  public  policy  of  a 
state  merely  because  it  could  not  validly 
have  been  made  there ;  nor  is  it  one  to  which 
comity  will  not  be  extended  merely  because 
the  making  of  such  contracts  in  the  place  of 
the  forum  is  prohibited,  general  statements 
to  the  contrary  notwithstanding.  In  Milli- 
ken v.  Pratt,  supra,  the  court  remarked  sub- 
stantially, even  a  contract  expressly  pro- 
hibited by  the  statutes  of  the  state  in  which 
the  suit  is  brought,  if  not  in  itself  immoral 
(the  term  "immoral"  being  used  in  the 
broadest  sense),  is  not,  necessarily,  nor  usu- 
ally, deemed  so  invalid  that  the  comity  of 
the  state,  as  administered  by  its  court,  will 
refuse  to  entertain  an  action  under  all  cir- 
cumstances to  enforce  it.  There  must  be 
something  inherently  bad  about  it,  some- 
thing shocking  to  one's  sense  of  what  is 
right  as  measured  by  moral  standards  in  the 
judgment  of  the  courts,  something  perni- 
cious and  injurious  to  the  pubic  welfare^ 
In  Greenhood  on  Public  Policy  at  page  46, 
cited  by  counsel,  the  following  rule  is  de- 
duced from  the  authority  cited:  "When  a 
contract  is  valid  under  the  publie  policy  of 
the  state  where  made,  it  will  be  enforced  in 
another  state,  although  the  same  would,  by 
the  statute  laws  of  the  latter  state,  be  void, 
unless  its  enforcement  would  exhibit  to  the 
citizens  of  the  state  an  example  pernicious 
and  detestable." 

It  will  occur  to  one,  on  a  moment's  re- 
flection, that  the  last  foregoing  rule  could 
not  be  otherwise,  else  the  doctrine  that  a 
contract  valid  at  the  place  where  made  is 
valid  and,  generally  speaking,  enforceable 
everywhere,  would  be  wholly  nullified  as  to 
foreign  contracts  which  would. not  be  valid 
if  made  in  the  place  where  enforcement  is 
sought.  The  rule  would  be  useless  since,  in 
every  case^f  such  a  contract,  it  would 
never  be  enforceable  accept  in  the  place 
where  made.  The  correctness  of  the  rule 
and  the  absurdity  of  the  idea  that  every 
contract  which,  if  made  in  the  jurisdiction 
of  the  forum,  would  not  be  valid,  cannot  be 
enforced  there,  are  so  clear  that  we  would 
hardly  be  justified  in  dealing  with  the  nu- 
merous elementary  principles,  as  above, 
leading  up  to  the  final  solution  of  the  prop- 
osition upon  which  this  appeal  must  be 
grounded,  were  it  not  for  the  obvious  fact 
that  the  case  was  decided  below,  and  the 
judgment  is  sought  to  be  sustained  here, 
upon  the  theory,  merely,  that  because  such 
a  contract  as  that  in*question  would  not  be 
valid  if  made  here,  it  necessarily  cannot  be 
enforced  in  our  courts,  though  it  is  perfect- 
ly valid  where  it  was  in  fact  made,  the  court 
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below  and  counsel  supposing  that  the  gen- 
eral principle  stated  in  Fox  v.  Postal  Teleg. 
Cable  Co.  supra,  necessarily  applies  to  such 
a  contract  as  the  one  in  hand.  There  the 
contract  was  of  the  class  regarded  as  per- 
nicious in  character,  and  was  one  which,  by 
the  settled  judicial  policy  of  this  state,  is 
not  enforceable  in  its  courts. 

Many  illustrations  might  be  given  of  in- 
stances of  contracts  made  elsewhere,  which 
would  not  have  been  valid  if  made  in  the 
state  where  judicial  enforcement  was  at- 
tempted, including  instances  where  the  in- 
validity was  referable  to  statutory  prohibi- 
tions, being  enforced  by  judicial  remedies  in 
the  latter  jurisdiction.  Such  as  contracts 
providing  for  a  rate  of  interest  which  would 
be  usurious  with  penalizing  consequences, 
even  to  the  extent  of  forfeiture  of  princi- 
pal and  interest  as  to  such  a  contract,  if 
made  in  the  law  of  the  forum.  Fisher  v. 
Otis,  3  Pinney  (Wis.)  78;  Richards  v.  Globe 
Bank,  12  Wis.  692;  Newman  v.  Kershaw, 
10  Wis.  333;  Vliet  v.  Camp,  13  Wis.  198; 
Lyon  v.  Ewings,  17  Wis.  62;  Maynard  v. 
Hall,  92  Wis.  566,  66  N.  W.  735;  Miller  v. 
Tiffany,  1  Wall.  298,  310,  17  L.  ed.  640,  643. 
Also  a  contract  allowable  by  the  statute  of 
frauds  where  made,  held  enforceable  in  an- 
other country  where  such  a  contract  would 
be  void  by  the  written  law.  Scudder  v. 
Union  Nat.  Bank,  91  U.  S.  406,  23  L.  ed. 
245.  The  same  is  true  of  Sunday  contracts. 
Brown  v.  Gates,  120  Wis.  349,  97  N.  W.  221, 
98  N.  W.  205,  1  A.  &  E.  Ann.  Cas.  85 ;  Ham- 
mon,  Contr.  §  260,  and  cases  cited.  The 
illustrations  could  be  extended  to  many  sub- 
jects, and  contracts  which  would,  if  made 
here,  not  be  enforceable  because  extin- 
guished by  the  statute  of  limitations  of  our 
state.  The  situations  indicated  in  the  fore- 
going are  entirely  different  from  that  in 
Fox  V.  Postal  Teleg.  Cable  Co.  supra ;  Wight 
V.  Rindskopf,  43  Wis.  344,  and  Bartlett 
V.  Collins,  109  Wis.  477,  83  Am.  St.  Rep. 
928,  86  N.  W.  703.  The  dividing  line,  it  will 
be  seen,  is  at  the  point  where  inherent 
harmfulness  commences.  The  latter  cas*'^ 
are  on  the  fatal  side,  while  the  former  are 
on  the  other. 

From  the  foregoing  it  will  be  readily  ap- 
preciated how  a  conflict  between  the  judicial 
holdings  of  different  countries  might,  as  it 
has,  create  confusion  respecting  the  proposi- 
tion under  consideration.  There  is  oppor- 
timity  for  courts  to  be,  as  they  seemingly 
have  been  in  some  instances,  misled  by  look- 
ing only  to  the  rule  that  a  contract  valid 
where  made,  which  if  made  in  the  place  of 
the  forum  would  be  contrary  to  law  and  so 
not  enforceable,  is  likewise  remediless,  not 
regarding  that  the  rule  is  a  mere  exception, 
and  quite  a  narrow  one  at  that,  to  the  broad- 
er rule  covering  contracts  in  general;  but 
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still  greater  opportunity  for  courts  to  take 
conflicting  position  by  reason  of  each  be- 
ing, to  a  very  large  extent,  supreme  in  its 
own  jurisdiction  as  to  what  elements  ren- 
der a  contract  inherently  harmful,  and  so 
to  what  extent,  by  rules  of  comity,  the  for- 
eign law  should  be  given  effect. 

The  opportunities  for  conflict  referred  to 
have  operated  efiGlciently  as  to  the  proposi- 
tion under  discussion,  as  illustrated  by 
cases  holding  that,  in  the  circumstances 
here,  the  married  woman's  contract  cannot 
be  enforced  (Armstrong  v.  Best,  112  N.  C.  69, 
26  L.R.A.  188,  34  Am.  St  Rep.  473,  17  S. 
E.  14;  Thompson  v.  Taylor,  66  N.  J.  L. 
107,  46  Atl.  667;  Hayden  v.  Stone,  13  R. 
I.  106),  while  the  great  weight  of  authority 
is  to  the  contrary,  upon  the  ground  that 
such  a  contract  is  not  against  the  policy  of 
the  law,  in  the  sense  that  the  term  is  used 
in  testing  whether  the  foreign  law  of  a  con- 
tract as  to  its  validity  can  be  enforced.  On 
this  very  many  citations  might  be  given. 

The  following  are  but  a  very  few  of  them : 
Milliken  v.  Pratt,  126  Mass.  374,  28  Am. 
Rep.  241;  Ross.  v.  Ross,  129  Mass.  243,  246, 
37  Am.  Rep.  321;  Garrigue  v.  Kellar,  164 
Ind.  676,  69  L.R.A.  870,  108  Am.  St,  Rep. 
324,  74  N.  B.  623;  Baer  Bros.  v.  Terry,  108 
La  697,  92  Am.  St.  Rep.  394,  32  So.  363; 
Young  V.  Hart,  101  Va.  480,  44  S.  E. 
703;  Baum  v.  Birchall,  150  Pa.  164,  30 
Am.  St.  Rep.  797,  24  Atl.  620;  Young 
v:  Bullen,  19  Ky.  L.  Rep.  1561,  43  S. 
W.  687;  Gibson  v.  Sublett,  82  Ky.  596; 
Robinson  v.  Queen,  87  Tenn.  445,  3  L.R.A. 
214,  10  Am.  St.  Rep.  690,  11  S,  W.  38; 
Bell  V.  Packard,  69  Me.  105,  31  Am.  Rep. 
251;  Bowles  v.  Field  (C.  C.)  78  Fed.  742; 
First  Nat.  Bank  v.  Mitchell,  34  C.  C.  A. 
542,  92  Fed.  666. 

The  industry  of  counsel  resulted  in  bring- 
ing to  our  attention  three  judicial  authori- 
ties to  support  the  negative  of  the  proposi- 
tion under  consideration,  which  seem  to  be 
sufficiently  in  point  to  warrant  noticing 
them.  Counsel  cite  other  cases :  First  Nat. 
Bank  ▼.  Shaw,  109  Tenn.  237,  69  L.R.A. 
498,  97  Am.  St.  Rep.  8^0,  70  S.  W.  807; 
Ruhe  v.  Buck,  124  Mo.  178,  25  L.R.A.  178, 
46  Am.  St.  Rep.  439,  27  S.  W.  412;  Dulin 
V.  McCaw,  39  W.  Va.  721,  20  S.  E.  681; 
Bank  of  Louisiana  v.  Williams,  46  Miss. 
618,  12  Am.  Rep.  319;  Studebaker  Bros, 
Co.  V.  Mau,  13  Wyo.  358,  110  Am.  St.  Rep. 
1001,  80  Pac.  161,  and  the  like.  They 
either  in  principle  support  Milliken  v. 
Pratt,  supra,  and  the  numerous  cases  we 
have  cited,  or  go  upon  the  ground  that  in 
the  particular  instance  merely  the  maimer 
of  enforcement  of  the  contract  was  involved, 
which  is  governed  by  the  law  of  the  forum; 
or  the  contract,  though  made  in  the  foreign 
fltate,  related  to  real  property  in  the  state 
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of  the  forum ;  waa  not  a  mere  personal  con- 
tract enforceable  in  personam,  but  one  en- 
forceable in  rem  and  by  an  action  in  the 
nature  of  one  in  rem.  All  these  distinc- 
tions must  be  kept  in  mind.  Failure  to  do 
so  has  led  some  courts  sometimes  into  awk- 
ward positions,  and  at  others  worked  great 
prejudice  to  parties. 

The  three  cases  cited  by  counsel  to  which 
we  accord  some  significance,  after  careful 
research  we  are  unable  to  add  to,  from 
other  jurisdictions,  though  there  may  be 
some.  Such  few  are  entitled  to  very  little 
weight. 

Armstrong  t.  Best,  supra,  went  upon  the 
obviously  errcmeous  theory  that  the  law  of 
the  forum,  as  to  ^e  capacity  of  parties  to 
contract,  governs.  That  was  stated  without 
citation  of  authbrity,  and  it  seems  none  of 
moment  could  have  been  cited.  In  a  later 
ease,  Hanover  Nat.  Bank  v.  Howell,  118  N. 
C.  271,  23  S.  E.  1005,  the  court  made  an 
effort  to  place  its  doctrine  on  a  more  log- 
ical ground.  After  all,  the  court  seems  to 
have  doubted  the  soundness  of  its  position, 
and  rather  invited  legislative  assistance  for 
the  purpose  of  avoiding  it. 

In  Hayden  v.  Stone,  13  R.  I.  106,  the 
court  approved  the  general  principle  that 
the  validity  of  a  contract  is  referable  to  the 
law  of  the  place  where  made,  but  leaned  to 
the  idea  that  it  does  not  extend  to  the  ca- 
pacity to  contract,  and  concluded  in  any 
event  that  the  question  in  the  particular 
instance  really  considered  the  remedy,  and, 
as  there  was  none  afforded  in  that  state  to 
its  own  citizens  to  enforce  a  married  worn- 
an's  mere  prcmiissory  note,  none  could  be 
afforded  to  a  citizen  of  another  state.  The 
infirmity  of  the  logic,  when  tested  by  ele- 
mentary principles,  is  apparent  at  once,  ex- 
cept so  far  as  it  was  competent  for  the 
Rhode  Island  court,  in  the  absence  of  any 
restraint  in  the  written  law,  to  establish  the 
doctrine  announced  as  the  public  policy  of 
that  state,  if  it  saw  fit. 

In  Brown  v.  Browing,  15  R.  I.  422,  2  Am. 
St  Rep.  908,  7  Atl.  403,  the  court  seems  to 
have  endeavored  to  very  much  limit  its  for- 
mer decision,  suggesting,  in  effect,  that  it 
did  not  go  upon  the  validity  of  the  contract, 
which  was  governed  by  the  Massachusetts 
law,  where  it  was  made,  but  to  the  particu- 
lar remedy  by  attachment  sought  to  be  used. 

Thompson  v.  Taylor,  65  N.  J.  L.  107,  46 
Atl.  567,  dealt  with  a  married  woman's 
agreement  to  be  bound  as  an  accommodation 
maker,  as  in  this  case,  in  face  of  an  express 
prohibitory  statute  forbidding  such  agree- 
ments. The  court  recognized  the  general 
rule  declared  in  the  leading  case  of  Milliken 
V.  Pratt,  supra,  but  concluded  that,  the 
legislature  having  condemned  such  contracts 
as  harmful,  that  established  a  public  policy 
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for  the  state  precluding  Ui  courts  from  be- 
ing used,  on.  grounds  of  eomity,  to  enforce 
such  a  contract,  regardless  of  its  being  valid 
by  the  foreign  law. 

Little  more  need  be  said  to  reach  a  logical 
conclusion  respecting  the  proposition  before 
us.  The  contract,  as  to  respondent,  is  valid, 
as  conceded,  by  the  law  of  the  place  where 
it  was  made.  Therefore,  it  is  valid  here. 
Being  so  valid,  appellant  is  entitled,  as  mat- 
ter of  righty  by  the  universal  comity  by 
which  the  law  of  one  country  as  to  contracts 
in  general  is  recognized  and  enforced  in  the 
jurisdiction  of  the  forum  of  another,  if  they 
are  valid  in  the  foreign  jurisdiction,  unless 
they  fall  within  some  exception  in  that  re- 
gard. They  do  not,  as  has  been  seen,  in  that 
such  contracts  are  condemned  as  pernicious 
and-  forbidden  by  our  written  law,  as  in 
New  Jersey.  They  are  not  contrary  to  any 
public  policy  of  this  state  heretofore,  in  tho 
code  of  unwritten  law,  established  by  our 
court.  If  there  is  any  ground  for  saying 
they  are  inherently  harmful,  it  is  referable 
solely  to  the  ancient  common-law  rule  of 
disability,  the  reason  whereof,  reaching  to 
the  present,  is  but  little  more  than  a  shadow, 
— a  rule  which,  in  great  part,  was  changed 
by  legislation  long  ago.  That  such  con- 
tracts are  not  to  be  r^;arded  as  inherently 
harmful,  is  evidenced  by  the  fact  that  they 
are  permitted  by  the  written  law  of  a  large 
portion  of  the  states,  and  in  most  others 
legislation  in  that  direction  is  progressive. 
It  is  further  evidenced  by  the  fact  that  they 
are  recognized  as  not  inherently  bad  by  sub- 
stantially all  the  courts  of  this  country'. 
The  exceptions  are  not  significant.  This 
court,  except  as  restrained  by  principle  and 
the  great  weight  of  authority,  is  free  to  take 
its  own  stand,  to  declare  for  the  state  what 
shall  be,  in  the  particular  situation,  its  pub- 
lic policy,  till  the  source  for  written  law 
shall  have  acted  in  the  matter.  The  court 
cannot  say  that  such  contracts  are  against 
public  policy  merely  because  they  have  not 
the  sanction  of  the  common  law,  as  we  have 
seen.  The  position  of  the  court  in  Fox  y. 
Postal  Teleg.  Cable  Co.  138  Wis.  648,  — 
L.RA.(N.S.)  — ,  120  N.  W.  399,  or  any  oth- 
er court  in  a  similar  situation,  has  nothing 
to  do  with  the  case,  unless  the  contract 
can  be  classified  with  contracts  dealt  with 
in  such  situations.  How  can  the  court  say 
that  it  should  be  so  classed,  that  it  should  l)e 
located  within  the  broadest  possible  bound- 
aries of  the  immoral,  the  inherently  bad? 
Nearly  all  the  common-law  disabilities  of 
women  to  contract  have  been  removed.  They 
can  acquire  and  enjoy  property  and  make 
all  contracts  necessary  or  convenient  in 
that  regard.  They  can,  in  equity,  charge 
their  property  substantially  at  will.  There 
is  little  left  of  a  business  nature  whieh  meo 
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can  do  that  they  cannot  do.  They  have 
nearly  all  the  rights  of  men,  and  some  be- 
sides, and  <Hi  all  sides  are  making  pressing 
claims  with  distinguished  support  for  what 
IB  yet  withheld  not  very  firmly  nor  perhaps 
▼ery  logically.  How  can  the  ordinary  busi- 
ness contract  in  question,  ao  tommoa  among 
men  of  ordinary  preoeptions,  be  said  to  be 
contrary  to  any  policy  of  this  state  hereto- 
fore, or  which  should  now  be,  adjudged  bad 
in  the  interest  of  good  morale  T  We  can  give 
no  answer  to  that  eonaistent  with  respond- 
«nt'8  position.  It  Is  considered  there  is 
none,  and  that  the  proposition  under  con- 
sideration must  be  answered  in  the  affirma- 
tive. The  decision  appealed  from  is  erro- 
neous. The  contract  of  respondent  must  be 
held  as  valid  and  enforceable  here  as  in 
the  place  where  it  was  made. 

The  judgment  in  respondent's  favor  is  re- 
versed, SAd  the  cause  remanded,  with  direc- 
tions to  amend  the  judgment  against  the  co- 
defendant  so  as  to  be  against  him  and  re- 
spondent as  welL 


SOUTH  OAROIilNA   SUPRBMB 
COURT. 

LUCY  DUGAS  TILOklAN,  Petitioner, 

V. 

B.  R.  TILLMAN,  SR.,  and  Wife. 

(—  S.  C.  — ,  66  S.  E.  1049.) 

Parent  —  disposal    of   child  —  statutory 
construction. 

1.  A  statute  permitting  a  father  to  dis- 
pose of  the  custody  of  his  child  during  mi- 
nority cannot  be  construed  to  permit  such  dis- 
posal to  take  effect  only  after  his  death, — 
at  least  where  the  statute  is  a  substitute  for 
a  prior  one,  and  omitted  the  provision  of  the 
latter  which  so  limited  his  power. 

Statute  ^  compilation  ^  construction. 

2.  The  place  assigned  to  a  statute  in  a 
compilation  cannot  control  the  plain  mean- 
ing expressed  by  its  terms. 

Parent  ^  separation  —  custody  of  chil- 
dren —  agreement  ^  reconciliation. 

3.  An  agreement  between  husband  and 
wife  made  in  view  of  an  existing  separation, 

Note.  —  A  search  has  disclosed  no  other 
case  passing  upon  the  question  of  the  con- 
stitutionality of  statutes  empowering  a 
father  to  dispose  of  the  custody  of  his  child 
to  the  exclusion  of  the  mother's  rights. 
Statutes  of  this  kind  are  based  upon  12 
Chas.  II. 

The  question  of  the  effect  of  the  father's 
appointment  of  guardians  under  these  stat- 
utes, as  against  the  surviving  mother,  is 
4M)vered  by  the  note  to  Kellogg  v.  Burdick, 
13  L.R.A.(N.S.)  288,  where  the  cases  give 
effect  to  such  statutes  and  apparently  as- 
sume them  to  be  valid. 
26  LJUL(N.6.) 


as  to  the  custody  of  their  minor  children, 
is  abrogated  by  their  reconciliation. 

Same  —  custody  of  children  —  constitu- 
tional right. 

4.  The  statutory  attempt  to  confer  upon  a 
father  the  right  to  grant  the  custody  of  his 
minor  children,  to  the  exclusion  of  the  su- 
pervision of  the  mother  over  them,  violates 
the  constitutional  right  of  mother  and  child 
to  liberty. 

Constitutional  law  —  departments  of 
government  —  interference  with  judi- 
ciary. 

5.  The  legislative  attempt  to  confer  upon 
a  father  the  right  to  grant  the  custody  of 
his  children  to  the  exclusion  of  their  mother 
is  an  unconstitutional  exercise  of  judicial 
power. 

Parent  —  disposal  of  child  —  statutory 
construction. 

6.  A  statute  permitting  a  father  to  dis- 
pose by  deed  of  the  custody  of  his  children 
will  be  construed  to  make  the  deed  binding 
on  him  only,  and  not  to  affect  the  rights  of 
the  mother. 

Same  —  deficiencies  of  mother  —  effect. 

7.  A  father  cannot  wrest  '-^is  children 
from  their  mother  because  »«  her  lack  of 
education  or  her  faults  of  disposition. 

Same  —  right  of  mother. 

8.  In  determining  the  right  to  the  custody 
of  children  which  a  father  separated  from 
his  wife  has  deeded  to  his  parents,  to  the 
exclusion  of  their  mother,  his  act  will  be 
regarded  as  invalid  against  her,  if  the  fam- 
ily relation  was  broken  by  him  without  just 
reason,  and  they  will  be  restored  to  her 
custody  if  she  is  a  fit  person  to  be  intrusted 
with  them. 

(February  16,  1910.) 

PETITION  for  a  writ  of  habeas  corpus  to 
secure  the  release  of  petitioner's  chil- 
dren from  the  custody  of  the  respondents 
in  which  they  were  alleged  unlawfully  to 
be  held  under  a  deed  from  their  father,  B. 
R.  Tillman,  Jr.    Granted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  DePass  St  DePass,  for  petition- 
er: 

The  court  in  considering  who  is  entitled 
to  the  custody  of  infants  will  be  controlled 
by  what  is  for  the  best  interest  and  welfare 
of  the  children. 

Brown  v.  Robertson,  76  S.  C.  153,  9  L.R.A. 
(N.S.)  1173,  56  S.  E.  786;  R.  v.  Delaval,  3 
Burr,  1438;  Anderson  v.  Young,  64  S.  C. 
392,  44  L.R.A.  277,  32  S.  E.  448;  Browne, 
Dom.  Rel.  p.  77;  Ex  parte  Schumpert,  6 
Rich.  L.  344;  Ex  parte  Williams,  11  Rich. 
L.  459;  Ex  parte  Davidge,  72  S.  C.  23,  51 
S.  E.  269;  Re  Kottman,  2  Hill,  L.  363,  27 
Am.  Dec  390;  Stringfellow  v.  Somerville, 
96  Va.  701,  40  L.R.A.  623,  29  S.  E.  686; 
Ex  parte  Reynolds,  73  S.  C.  302,  114  Am. 
St.  Rep.  86,  53  S.  E.  490,  6  A.  &  £.  Ann. 
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Cas.  936;  Lally  v.  FitzHenry,  85  Iowa,  49, 
16  L.R.A.  681,  51  N.  W.  1155;  Ex  parte 
Bembert,  82  S.  C.  339,  64  S.  E.  150;  4  Bacon, 
Abr.  p.  538;  21  Cyc.  Law  &  Proc.  pp.  13, 
15;  Swift  V.  Swift,  34  Beav.  266,  34  L.  J. 
Ch.  N.  S.  209,  11  Jur.  N.  S.  148,  11  L.  T. 
N.  S.  697,  13  Week.  Rep.  378;  Enders  v. 
Enders,  164  Pa.  266,  27  L.R.A.  56,  44  Am. 
St.  Rep.  598,  30  Atl.  129;  Weir  v.  Marley, 
99  Mo.  484,  6  L.R,A.  672,  14  S.  W.  798; 
Hibbette  v.  Baines,  78  Miss.  695,  51  L.R.A. 
843,  29  So.  80;  15  Am.  &  Eng.  Enc.  Law, 
p.  188. 

By  necessary  implication,  the  conveyance 
of  custody,  under  the  statute,  by  deed,  does 
not  take  effect  until  the  death  of  the  father, 
and  any  attempt  to  detain  the  children 
under  the  tenns  of  such  a  deed,  during  the 
life  of  the  father,  from  their  parent,  is  ille- 
gal restraint  of  their  liberties  from  their 
rightful  and  legal  custodian. 

Anderson  v.  Young,  54  S.  C.  391,  44 
LJI.A.  277,  32  S.  E.  448;  Thomas  v.  Wil- 
liams, 9  Fla.  295;  Macpherson,  Infants,  84; 
Reeve,  Dom.  Rel.  390. 

The  law  does  not  recognize  the  right  so- 
called  of  a  parent  to  his  offspring,  as  a 
right  of  property. 

Com.  V.  AddiQks,  5  Binn.  520;  Com.  ex 
rel.  Gilkeson  v.  Gilkeson,  5  Clark  (Pa.)  30; 
Com.  v.  Nutt,  1  Browne  (Pa.)  143;  Dumain 
V.  Gwynne,  10  Allen,  270;  Anderson  v. 
Young,  54  S.  C.  392,  44  L.R.A.  2f7,  32  S. 
E.  448. 

At  common  law  the  contract,  so  far  as 
petitioner  is  concerned,  is  a  nullity,  and  she, 
as  parent,  having  done  nothing  to  estop 
herself,  and  being  a  proper  person  to  have 
the  custody  of  her  children,  is  entitled  to 
them. 

Ex  parte  Schumpert,  supra;  Ex  parte 
Williams,  11  Rich.  L.  452;  Ex  parte  Davidge, 

72  S.  C.  16,  51  S.  E.  269;  Ex  parte  Reynolds, 

73  S.  C.  296,  114  Am.  St.  Rep.  86,  53  S.  E. 
490,  6  A.  &  E.  Ann.  Cas.  936;  Ex  parte 
Rembert,  82  S.  C.  336,  64  S.  E.  150;  Ex 
parte  Canova  (S.  C.)  65  S.  E.  625. 

In  determining  the  question  of  the  proper 
custody  of  an  infant,  that  disposal  should 
be  made,  if  possible,  which  will  keep  the 
family  together. 

Jones  v.  Bowman,  13  Wyo.  79,  67  L.R.A. 
860,  77  Pac.  439. 

The  custody  of  a  child  will  be  taken  from 
its  grandparents,  and  given  to  its  parent, 
when  the  latter  is  of  moral  habits,  free  from 
contagious  or  infectious  diseases,  and  suffi- 
ciently industrious  reasonably  to  insure  the 
child  from  want  and  positive  distress,  al- 
though the  grandparents  possess  fortune, 
character,  kindness  and  affection  for  the 
child,  and  the  child  prefers  to  remain  with 
the  grandparents. 

Stapleton  v.  Poynter,  111  Ky.  264,  63 
26  L.R.A.(N.S.) 


LJLA.  784,  98  Am.  St.  Rep.  411,  62  S.  W. 
730. 

The  question  of  the  validity  of  the  con- 
tract does  not  depend  upon  the  circumstance 
whether  it  can  be  shown  that  the  public  has 
in  fact  suffered  any  detriment,  but  whether 
the  contract  is,  in  its  nature,  such  as  might 
have  been  injurious  to  the  public. 

Holladay  V.  Patterson,  5  Or.  177;  Richard- 
son V.  Crandall,  48  N.  Y.  348;  Webb  v. 
Dietrich,  7  Watts  &  S.  401;  Chorpenning's 
Appeal,  32  Pa.  315,  72  Am.  Dec.  769. 

A  contract  of  a  parent  by  which  he  bar- 
gains away,  for  a  consideration,  the  custody 
of  his  child  to  a  stranger,  is  void  as  against 
public  policy,  as  such  a  contract  would  be 
the  mere  sale  of  the  child  for  money. 

Enders  v.  Enders,  supra;  Greenhood,  Pub. 
Pol.  306;  Chapsky  v.  Wood,  26  Kan.  650, 
40  Am.  Rep.  321;  State  ex  rel.  Mayne  v. 
Baldwin,  5  N.  J.  Eq.  456,  45  Am.  Dec.  399; 
State  V.  Clover,  16  N.  J.  L.  419;  People 
ex  rel.  Barry  v.  Mercein,  3  Hill,  408,  38  Am. 
Dec.  644;  Westmeath's  Case,  cited  in  Lyons 
V.  Blenkin,  Jacob,  251;  Hamilton  v.  Hector, 
L.  R.  6  Ch.  705;  Re  Lewis,  88  N.  C.  31; 
Vansittart  v.  Vansittart,  2  DeG.  &  J.  249; 
Re  Scarrit,  76  Mo.  665,  43  Am.  Rep.  768; 
Roberts  v.  Hall,  1  Ont.  Rep.  388;  Chamber^*, 
Infants,  59;  Schouler,  Dom.  Rel.  343;  1  Ad- 
dison, Contr.  253,  17  Am.  &  Eng.  Enc.  Law, 
p.  373;  Pollock,  Contr.  304;  Johnson  v.  Ter- 
ry, 34  Conn.  259;  Torrington  v.  Norwich,  21 
Conn.  543. 

Mr.  S.  McG.  Slmkins,  also  for  petition- 
er: 

A  covenant  by  a  father  that  he  will  ab- 
stain from  taking  and  exercising  any  control 
over  his  children  is  bad,  because  it  is  against 
the  policy  of  the  law  which  holds  that  it 
is  desirable  that  a  father  should  exercise 
superintendence  over  his  children,  and  that 
he  cannot  by  contract  deprive  himself  of 
the  inherent  right  and  duty  imposed  on  him 
by  nature. 

Swift  V.  Swift,  34  Beav.  266,  34  L.  J.  Ch. 
N.  S.  209,  11  Jur.  N.  S.  148,  11  L.  T.  N.  S. 
697,  13  Week.  Rep.  378,  affirmed  in  34  L.  J. 
Ch.  N.  S.  394,  11  Jur.  N.  S.  458,  12  L.  T. 
N.  S.  435,  13  Week.  Rep.  731;  Vansittart 
V.  Vansittart,  4  Kay  &  J.  62,  27  L.  J.  Ch. 
N.  S.  222,  4  Jur.  N.  S.  270,  affirmed  in  2 
DeG.  &  J.  249,  27  L.  J.  Ch.  N.  S.  290,  4 
Jur.  N.  S.  519;  Walrond  v.  Walrond,  1 
Johns.  V.  C.  (Eng.)  27,  28  L.  J.  Ch.  N.  S. 
97,  4  Jur.  N.  S.  1099;  Hamilton  v.  Hector, 
L.  R.  6  Ch.  705,  40  L.  J.  Ch.  N.  S.  692,  19 
Week.  Rep.  900,  reversing  L.  R.  13  Eq.  511; 
Westmeath's  Case,  cited  in  Lyons  v.  Blen- 
kin, Jacob,  251,  and  notes;  Re  Agar-Ellis,. 
L.  R.  10  Ch.  Div.  49,  48  L.  J.  Ch.  N.  S.  1, 
39  L.  T.  N.  S.  380,  27  Week.  Rep.  117; 
People  ex  rel.  Barry  v.  Mercein,  3  Hill,  410» 
38  Am.  Dec.  644;   State  ex  rel.  Mayne  v. 
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Baldwin,  5  N.  J.  Eq.  454,  45  Am.  Dec.  399; 
Weir  V.  Marley,  99  Mo.  484,  6  L.RA.  672, 
14  S.  W.  798;  Hibbette  v.  Baines,  78  Miss. 
695,  51  L.R.A.  843,  29  So.  80;  15  Am.  & 
Eng.  Enc.  Law,  p.  188;  Enders  v.  Enders, 
164  Pa.  266,  27  L.R.A.  62,  44  Am.  St.  Rep. 
598,  30  Atl.  129;  Greenhood,  Pub.  Pol.  306; 
Ghapsky  v.  Wood,  26  Kan.  650,  40  Am.  Rep. 
321;  State  v.  Glover,  16  N.  J.  L.  419;  Re 
Lewis,  88  N.  G.  31;  Re  Scarritt,  76  Mo.  565, 
43  Am.  Rep.  768;  Roberts  v.  Hall,  1  Ont. 
Rep.  388;  Chambers,  Infants,  59;  Schouler, 
Dom.  Rel.  343;  1  Addison,  Gontr.  253;  17 
Am.  &  Eng.  Enc.  Law,  p.  373;  Pollock, 
Gontr.  304;  Johnson  v.  Terry,  34  Gonn.  259; 
Torrington  v.  Norwich,  21  Gonn.  543. 

A  child  is  not  in  any  sense  subject-matter 
for  an  irrevocable  gift. 

Ghapsky  v.  Wood,  supra;  Foulke  ▼.  Peo- 
ple, 4  Colo.  App.  519,  36  Pac.  640;  Washaw 
V.  Gimble,  50  Ark.  351,  7  S.  W.  389;  Re 
Andrews,  L.  R.  8  Q.  B.  153,  28  L.  T.  N.  S. 
353,  21  Week.  Rep.  480,  4  Moak,  Eng.  Rep. 
261;  Re  Edwards,  42  L.  J.  Q.  B.  N.  S.  99. 

The  custody  cannot  be  irrevocably  trans- 
ferred. 

Albert  v.  Perry,  14  N.  J.  Eq.'540;  People 
ex  rel.  Neidlinger  v.  Lohman,  17  Abb.  Pr. 
395,  note;  Kennedy  v.  May,  7  L.  T.  N.  S. 
819,  11  Week.  Rep.  358;  Johnson  v.  Terry, 
supra;  Rust  v.  Vanvacter,  9  W.  Va.  600. 

The  mother's  right  of  guardianship  can- 
not be  assigned. 

Gook  V.  Bybee,  24  Tex.  278. 

The  father  cannot  assign  his  guardian- 
ship. 

Byrne  v.  Love,  14  Tex.  81. 

An  agreement  as  to  the  custody  may  be 
revoked  at  any  time. 

R.  V.  Bamardo,  L.  R.  24  Q.  B.  Div.  283; 
R  V.  Smith,  16  Eng.  L.  &  Eq.  221,  17  Jur. 
24,  22  L.  J.  Q.  B.  N.  S.  116;  State  ex  rel. 
Sharpe  ▼.  Banks,  25  Ind.  495;  Ghild  v.  Dodd, 
51  Ind.  484;  McGlennan  v.  Margowski,  90 
Tnd.  150;  Hunt  v.  Hunt,  4  G.  Greene,  216; 
Dalton  V.  State,  6  Blackf.  357;  Wishard  v. 
Medaris,  34  Ind.  168;  State  ex  rel.  Neider 
'v.  Reuff,  29  W.  Va.  751,  6  Am.  St.  Rep. 
676,  2  S.  E.  801;  DeJarnett  v.  Harper,  45 
Mo.  App.  415;  Barlow  v.  Kennedy,  17  Lower 
Can.  Jur.  253;  Bustamento  v.  Analla,  1  N. 
M.  255;  Shaw  v.  Nachtwey,  43  Iowa,  653. 

The  welfare  of  the  child  should  govern 
the  court. 

15  Am.  &  Eng.  Enc.  Law,  p.  187;  Hib- 
bette V.  Baines,  supra;  State  ex  rel.  I^as- 
serre  v.  Michel,  105  La.  741,  54  L.R.A.  929, 
30  So.  122;  Anderson  v.  Young,  54  S.  G. 
392,  44  L.R.A.  277,  32  S.  E.  448;  Brown  v. 
Robertson,  76  S.  G.  151,  9  L.R.A.(N.S.) 
1173,  56  S.  E.  786;  Ex  parte  Schumpert,  6 
Rich.  L.  346;  Ex  parte  Williams.  11  Rich. 
L.  459;  Re  Kottman,  2  Hill,  L.  363,  27  Am. 
Dec.  390;  Ex  parte  Davidge,  72  S.  G.  23, 
26  L.R.A.(N.S.) 


51  S.  E.  269;  Ex  parte  Reynolds,  73  S.  G. 
302,  114  Am.  St.  Rep.  86,  53  S.  E.  490; 
Stingfellow  v.  Somerville,  95  Va.  701,  40 
L.R.A.  623,  29  S.  E.  685;  Jones  v.  Bowman, 
13  Wyo.  79,  67  LJt.A.  860,  77  Pac.  439; 
Lally  V.  FitzHenry,  85  Iowa,  49,  16  L.R.A. 
681,  51  N.  W.  1155. 

A  father  has  no  absolute  right  to  a  minor 
child,  which  he  can  transmit  to  another  to 
the  detriment  of  the  child. 

Kelsey  v.  Green,  69  Gonn.  291,  38  L.R.A. 
471,  37  Atl.  679;  State  ex  rel.  Lasserre  v. 
Michel,  supra;  Nugent  v.  Powell,  4  Wyo. 
173,  20  LJI.A.  199,  62  Am.  St.  Rep.  17,  33 
Pac.  23. 

The  contract  is  not  aided  by  the  fact  that 
the  policy  of  the  law  of  South  Carolina  is 
favorable  to  the  transfer  of  the  custody  of 
infants  to  strangers  in  certain  cases,  as 
evidenced  by  the  statutes  respecting  adop- 
tions and  apprenticeship,  as  such  statutes 
are  in  derogation  of  the  common  law,  and 
must  be  strictly  complied  with. 

Com.  ex  rel.  Murray  v.  Moore,  1  Ashm. 
(Pa.)  123;  Respublica  v.  Keppele,  2  DaU. 
197,  1  L.  ed.  347;  Brown  v.  Barry,  3  Dall. 
365,  1  L.  ed.  638. 

Whatever  right  the  father  has  to  the  cus- 
tody of  his  infant  child  depends  upon,  and 
grows  out  of,  the  duties  which  he  owes  that 
child,  and  the  law  only  recognizes  such  right 
as  a  means  of  enforcing  such  obligations. 

Com.  ex  rel.  Gilkeson  v.  Gilkeson,  5  Clark 
(Pa.)  30;  Dumain  v.  Gwynne,  10  Allen,  270; 
Heinmann's  Appeal,  96  Pa.  112,  42  Am.  Rep. 
532. 

The  deed  is  a  nullity,  and  takes  effect 
in  future  and  at  the  death  of  the  grantor. 

Anderson  v.  Young,  54  S.  G.  388,  44 
L.R.A.  277,  32  S.  E.  448;  Reeve,  Dom.  Rel. 
4th  ed.  p.  390;  Balch  v.  Smith,  12  N.  H. 
437;  Thomas  v.  Williams,  9  Fla.  295;  Weir 
V.  Marley,  supra. 

The  mother  has  a  superior  right  over  the 
father  to  the  custody  of  the  child. 

Com.  V.  Addicks,  5  Binn.  520. 

Conceding  that  the  primary  object  is  the 
interest  of  the  children,  the  presumption  of 
law  is  that  their  interest  is  to  be  in  the 
custody  of  the  mother. 

Brown  v.  Robinson,  76  S.  C.  153,  9  L.RJl. 
(N.S.)  1173,  56  S.  E.  786;  Anderson  v. 
Young,  54  S.  G.  392,  44  L.R.A.  277,  32  S. 
E.  448;  Ex  parte  Schumpert;  Ex  parte 
Williams;  Re  Kottman;  Ex  parte  Davidge; 
and  Ex  parte  Reynolds, — supra. 

Mr.  J.  William  Thurmond,  for  respond- 
ents: 

For  construction  of  similar  statutes  see— 

Re  Kellogg,  187  N.  Y.  355, 13  L.RJ^.(N.S.) 
289,  80  N.  E.  207;  Ingalls  v.  Campbell,  18 
Or.  461,  24  Pac.  904;  Teynham  v.  Lennard, 
4  Bro.  P.  C.  302;  Davis  v.  McCaffrey,  21 
Grant,  Ch.    (U.  C.)    554;   Mauro  v.  Ritchie.« 
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3  Cranch,  C.  C.  147,  Fed.  Cas.  No.  9,312; 
Balch  V.  Smith,  12  N.  H.  437;  Copp  y.  Copp, 
20  N.  H.  284;  Re  Van  Houten,  8  N.  J.  Eq. 
220,  29  Am.  Dec.  707;  Com.  ex  rel.  Hamil- 
ton v.  Hamilton.  1  Pittsb.  412:  Bentlv  v.  Ter- 
ry, 59  Ga.  565,  27  Am.  Rep.  400;  Re  Murphy, 
12  How.  Pr.  515 ;  State  v.  Barney,  14  R.  I.  63 ; 
Fitzgerald  v.  Fitzgerald,  24  Hun,  370;  Lord 
V.  Hough,  37  Cal.  662;  Quigley  v.  Murphy,  4 
Ohio  N.  P.  1;  Ramsay  ▼.  Thompson,  71  Md. 
318,  6  L.R.A.  705,  18  Atl,  592;  Carter  v. 
Brett,  116  Ga.  114,  42  S.  E.  348;  Austin  v. 
M'Cluney,  5  Strobh.  L.  107;  State  ex  rel. 
Neider  v.  Reuff,  29  W.  Va.  751,  6  Am.  St. 
Rep.  682,  2  S.  £.  801;  Moore  v.  Christian, 
56  Miss.  408,  31  Am.  Rep.  375;  Hutson  y. 
Townsend,  6  Rich.  Eq.  251. 

Woods,  J.)  delivered  the  opinion  of  the 
court: 

Mrs.  Lucy  Dugas  Tillman,  the  mother  of 
the  infants,  Douschka  Pickens  Tillman  and 
Sara  Stark  Tillman,  filed  her  petition  in 
this  court,   on  the  24th  day  of  January, 
1910,  praying  that  a  writ  of  habeas  corpus 
be  issued,  to  the  end  that  her  children  be 
released  from  the  alleged  unlawful  restraint 
of  the  respondents,  Hon.  Benjamin  R.  Till- 
man and  his  wife,  Mrs.  Sarah  S.  Tillman, 
and  that  they  be  turned  oyer  to  her  custody, 
care,  and  training.     The  petitioner  alleges 
her  marriage  with  B.  R.  Tillman,  Jr.,  the 
son  of  respondents,  the  birth  of  the  two 
children,  one  being  now  fiye  and  the  other 
two  years  of  age;   the  intemperate  habits 
of  her  husband,  and  such  unjust  and  cruel 
attacks  on  her  character  Dy  him  that  she 
was  forced  to  leaye  him  on  November  23, 
1908;    her   subsequent    reconciliation    with 
him  in  February,  1909,  on  the  faith  of  his 
retraction  of  the  charge  against  her,  and  of 
his  contrition  and  promise  of  reform;  her 
husband's  taking  the  children  with  her  con- 
sent from  the  family  residence  in  Washing- 
ton for  the  purpose,  as  expressed  to  her,  of 
haying  them  visit  their  grandmother,  ^irs. 
Sarah  S.  Tillman,  who  was  then  in  Wash- 
ington;  the  return  of  her  husband  in  the 
afternoon   of   the   same   day,   without  the 
•children,  his  explanation  being  that  he  had 
rgiven  them  to  his  father  and  mother,  who 
had  taken  them  to  South  Carolina;  her  hus- 
band's departure   from  their  residence  im- 
mediately after  making  this  statement,  his 
taking  with  him  his  valise,  and  his  declara- 
tion of  his  intention  to  desert  her;  the  ex- 
ecution of  a  deed  by  the  father,  B.  R.  Till- 
man, Jr.,  without  her  consent,  and  without 
consultation  with  her,  by  which  he  under- 
took to  transfer  the  custody  and  care  of  the 
-children,  during  their  minority,  to  his  par- 
ents, the   respondents,  B.  R.   Tillman,   Sr., 
and  Mrs.  Sarah  S.  Tillman.    The  petitioner 
further  alleges  that  she  is  fully  qualified  to 
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have  the  custody  and  training  of  her  chil- 
dren, and  is  possessed  of  ample  means  for 
their  maintenance  and  education,  and  insists 
that,  under  the  facts  stated,  she  is  entitled 
to  their  custody  and  care.  On  this  petition, 
to  which  were  attached  numerous  affidavits 
in  support  of  its  allegations,  a  writ  of 
habeas  corpus  was  issued  requiring  the  re- 
spondents to  bring  the  infants  before  the 
court,  and  show  cause  why  they  should  not 
be  released  from  their  custody,  and  com- 
mitted to  the  custody  of  the  petitioner. 
Thereafter,  on  the  31st  day  of  January,  the 
respondents  brought  the  children  before  the 
court,  and  submitted  their  written  return 
to  the  writ,  by  which  they  claimed  the  right 
to  retain  the  custody  of  the  children  on 
these  grounds:  First,  that  B.  R.  Tillman, 
Jr.,  the  father  of  the  children,  executed  to 
them,  on  the  1st  day  of  December,  1909,  a 
deed  disposing  of  the  custody  and  tuition 
of  the  children,  in  accordance  with  the  stat- 
ute law  of  the  state,  and  that  they  are 
suitable  and  proper  persons  to  have  the  cus- 
tody and  tuition;  seoond,  that  '*at  the  com- 
mon law  the  deed  disposing  of  the  custody 
and  tuition  of  said  children,  being  without 
prejudice  to  the  children,  would  be  good  and 
valid  during  the  lifetime  of  the  said  B.  R. 
Tillman,  Jr.,  and,  being  alive,  this  proceed- 
ing is  premature;"  third,  that  the  disposi- 
tion of  the  custody  of  the  children  by  the 
father  is  for  their  best  interests,  and  the 
court,  for  that  reason,  should  not  deliver 
them  to  their  mother. 

The  deed  from  the  father,  B.  R.  Tillman, 
Jr.,  to  the  respondents,  purports  to  dispose 
absolutely  of  the  custody  of  the  children 
during  their  minority;  and  the  first  inquiry 
is:  Does  the  statute  law  of  the  state  au- 
thorize such  disposition,  in  the  sense  that 
it  confers  on  the  father  the  arbitrary  power 
to  dispose  of  his  child,  thus  taking  away 
the  right  of  the  mother  and  the  child  to 
judicial  inquiry  and  adjudication  aa  to  their 
proper  custody,  and  destroying  the  long- 
recognized  jurisdiction  of  the  courts  to  ad- 
judge the  custody  of  minors,  according  to 
established  family  rights!  If  the  general 
assembly  has  passed  a  constitutional  act 
bestowing  such  absolute  power  on  the 
father,  the  deed  introduced  is  conclusive  of 
the  controversy.  The  statute  under  which 
the  deed  was  made  is  contained  in  the  fol* 
lowing  sections  of  the  dvil  Code  of  1902: 

'*Sec  2689.  The  father  of  any  child  or 
children  under  the  age  of  twenty-one  years 
and  not  married,  whether  bom  before  or 
after  the  death  of  such  father,  or  the  mother 
of  any  such  child  or  children,  the  father  be- 
ing dead,  whether  such  father  or  mother  be 
under  the  age  of  twenty-one  years  or  of  full 
a^Bj  may,  by  his  or  her  deed  executed  and 
recorded  according  to  law,  or  by  his  or  her 
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last  will  and  testament  made  and  probated 
according  to  law,  dispose  of  the  ciutody  and 
tuition  of  such  child  or  children  for  and 
during  such  time  as  he,  she,  or  they  re- 
spectively remain  under  the  age  of  twenty- 
one  years,  to  any  person  or  peraons  in  pos- 
session or  remainder. 

"Sec  2690.  Such  disposition  of  the  CTXsto- 
dy  of  such  child  or  children  shall  be  good 
and  effectual  against  all  and  every  person 
or  persons  claiming  the  custody  of  such 
child  or  children,  as  guardian  in  socage  or 
otherwise." 

On  behalf  of  the  petitioner,  it  is  contended 
that  the  statute  should  be  construed  to  con- 
fer on  the  father  the  right  to  dispose  of  the 
custody  of  his  children  only  after  his  own 
death.  This  position  is  untenable.  It  is 
true  that  Stat.  12,  Car.  II.  chap.  24,  adopted 
in  this  state  without  change  in  1748  (3 
Stat,  at  L.  p.  707),  clearly  limited  such 
power  to  the  disposal  of  the  custody  of  his 
minor  children  to  take  effect  only  at  the 
time  of  his  death.  But  this  first  statute 
was  entirely  repealed  by  Rev.  Stat.  1873, 
chap.  101,  §  12,  and  a  statute  containing 
the  sections  above  quoted  (except  the 
amendment  of  1887  [Laws  1887,  p.  791] 
providing  for  disposition  by  deed  or  will  by 
the  mother,  the  father  being  dead)  was 
enacted  at  the  same  time,  not  aa  an  amend- 
ment, but  as  a  separate  statute.  When  so 
enacted,  it  was  placed  under  the  general 
head  ''Guardian  and  Ward"  and  under  the 
subhead  "Minors."  The  words  limiting  the 
application  of  the  law  to  the  custody  of 
the  children  after  the  death  of  the  father 
were  omitted  from  the  new  statute,  and  the 
omission  clearly  signifies  the  intention  not 
to  limit  the  power  of  disposition  which  it 
conferred  on  the  father,  to  custody  after 
his  death.  The  fact  that  the  statute  was 
placed  in  the  Revised  Code  of  1882,  1802, 
and  1902,  under  the  head  "Testamentary 
Guardians,"  might  be  regarded  as  significant 
of  the  intention,  if  the  case  were  one  of  doubt- 
ful construction;  but  the  place  assigned  to  a 
statute  in  the  Civil  Code  cannot  control  the 
plain  meaning  expressed  in  the  statute  it- 
self. It  is  therefore  manifest  that  whatever 
power  of  disposition  was  conferred  by  the 
act  on  the  father  extended  to  the  custody 
of  his  children  during  his  life. 

The  next  position  taken  on  behalf  of  the 
petitioner  is  that  the  deed  to  the  respond- 
ents could  have  no  effect,  because  there  was 
a  prior  outstanding  agreement  between  B.  R. 
Tillman,  Jr.,  and  his  wife,  acquiesced  in  by 
the  respondents,  which  provided  that,  during 
the  year  1909,  the  husband  and  wife  should 
alternately  have  the  custody  of  the  children. 
The  argument  is  that  the  first  agreement 
was  binding  on  the  husband  and  the  re- 
spondents until  it  had  been  revoked  by  con- 
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sent  of  the  wife,  or  had  expired  by  reason 
of  its  own  limitation.  The  argument  fails, 
because  the  first  agreement  was  made  in 
view  of  the  then  existing  separation  of  the 
husband  and  wife,  and  there  was  afterward 
a  reconciliation.  Any  agreement  made  in 
contemplation  of  broken  family  ties,  and 
providing  for  the  continuation  of  the  breach, 
was  annulled  by  the  reconciliation  and  the 
renewal  of  the  united  family  life. 

This  brings  us  to  the  inquiry:  What  is 
the  extent  of  the  power  of  disposition  con- 
ferred on  the  father?  Did  the  general  as- 
sembly intend  to  confer  arbitrary  power, 
regardless  of  the  rights  and  welfare  of  the 
children,  and  of  the  family  rights  of  the 
mother?  Or,  did  it  intend  to  confer  upon 
him  the  power  to  transfer  only  such  rights 
as  he  himself  had  at  the  date  of  the  deed, 
without  infringing  upon  the  rights  of  the 
children  to  be  placed  in  the  custody  of  their 
mother,  and  the  right  of  the  mother  to  have 
their  custody,  in  case  the  father  had  by  his 
conduct  forfeited  his  right? 

We  think  the  proposition  capable  of  dem- 
onstration that,  if  the  act  is  to  be  construed 
as  conferring  arbitrary  power  on  the  father, 
it  is  violative  of  constitutional  rights.  The 
Constitution  of  this  state  provides:  "The 
privileges  and  immunities  of  citizens  of  this 
state  and  of  the  United  States  under  this 
Constitution  shall  not  b^  abridged,  nor  shall 
any  person  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,  nor 
shall  any  person  be  denied  the  equal  pro- 
tection of  the  laws."  Article  1,  §  5.  The 
liberty  guaranteed  in  this  section,  and  in 
the  like  provision  of  the  14th  Amendment 
of  the  Constitution  of  the  United  States,  is 
thus  defined  by  the  Supreme  Court  of  the 
United  States  in  Allgeyer  v.  Louisiana,  165 
U.  S.  578,  41  L.  ed.  832,  17  Sup.  Ct  Rep. 
427:  ."The  liberty  mentioned  in  that 
Amendment  means  not  only  the  right  of 
the  citizen  to  be  free  from  the  mere  physi- 
cal restraint  of  his  person,  as  by  incarcera- 
tion, but  the  term  is  deemed  to  embrace  the 
right  of  the  citizen  to  be  free  in  the  enjoy- 
ment of  all  his  faculties;  to  be  free  to  use 
them  in  all  lawful  ways;  to  live  and  work 
where  he  will;  to  earn  his  livelihood  by 
any  lawful  calling;  to  pursue  any  livelihood 
or  avocation,  and  for  that  purpose  to  enter 
into  all  contracts  which  may  be  proper." 

In  the  right  of  freedom  from  unlawful  re- 
straint is  embraced  the  right  to  the  enjoy- 
ment of  all  those  privileges  and  immunities 
which  belong  to  the  citizen  of  a  free  coun- 
try. These  privileges  and  immunities  are 
from  their  nature  incapable  of  limitation  by 
exact  definition.  For  the  purposes  of  this 
discussion  it  is  sufficient  to  say  that  they 
clearly  embrace  family  rights;  that  is,  the 
right  of  parents  to  the  care  and  custody  of 
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their  children,  and  the  right  of  children  to 
receive  from  their  parents  maintenance  and 
care.  But  beyond  this  there  is  a  liberty  of 
children  above  the  control  of  their  parents, 
which  the  courts  of  England  and  this  coun- 
try have  always  enforced.  When  the  par- 
ent, in  asserting  his  claim  to  the  custody 
of  his  child,  disregards  the  correlative  right 
of  the  child  to  care  and  maintenance  at  his 
hands,  it  is  universally  held  that  the  right 
of  the  parent  is  at  an  end,  and  the  child 
for  itself,  or  another  on  its  behalf,  may 
assert  the  custody  and  control  of  the  parent 
to  be  an  illegal  restraint  upon  its  liberty. 
This  liberty  of  the  child — the  right  to  be 
free  from  such  illegal  restraint  of  the  par- 
ent— the  Constitution  forbids  to  be  taken 
away,  except  by  due  process  of  law.  With- 
in the  protection  of  this  provision  of  the 
Constitution  falls  also  certain  rights  of  the 
parents  against  each  other,  with  respect  to 
the  custody  of  their  children.  The  father, 
being  charged  with  the  support  of  his  chil- 
dren, ordinarily  his  right  to  their  custody 
is  superior  to  that  of  the  mother,  but  when 
the  father  relinquishes  his  right  to  the  cus- 
tody, or  forfeits  it  by  his  conduct,  there  can 
be  no  doubt  that  the  mother,  under  her 
family  right,  is  entitled  to  the  care  and 
custody  of  her  children.  In  other  words,  as 
soon  as  the  father's  right  falls  away,  the 
mother's  right  immediately  takes  its  place, 
and  must  be  recognized  by  the  courts,  unless 
it  be  relinquished  or  forfeited.  The  rights 
of  the  father  and  mother  are  both  subject 
to  the  still  higher  right  of  the  child  to  have 
its  welfare  safeguarded.  It  seems  perfectly 
clear  that  the  general  assembly  cannot  em- 
power the  father,  at  his  own  will,  to  deprive 
the  mother  and  child  of  these  legal  rights 
so  long  established  as  elements  of  personal 
liberty. 

If  these  family  rights  of  the  mother  and 
children  were  not  held  to  be  within  the  pro- 
tection of  the  Constitution,  under  statutes 
like  this  the  father  could  exercise  a  tyranny 
revolting  to  all  sense  of  justice  and  concep- 
tions of  personal  liberty.  He  could  at  any 
moment  capriciously  break  up  his  family, 
take  all  his  infant  children  from  their 
mother  without  her  consent,  and  bestow 
them  upon  strangers,  and  the  courts  would 
be  powerless  to  give  any  relief,  though 
manifestly  such  a  course  of  conduct  would 
itself  be  plenary  proof  of  relinquishment  of 
the  duties  of  the  parental  office .  The  argu- 
ment comes  to  this:  The  guaranty  of  per- 
sonal liberty  expressed  in  the  Constitution 
means,  above  all  else,  that  no  human  being 
under  the  protection  of  the  Constitution  can 
be  placed  under  subjection  to  the  arbitrary 
power  of  disposition  and  control  of  any 
other  human  being.  True,  it  has  been  often 
held  that  the  legislature  may  by  statute 
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empower  a  guardian  to  sell  the  property  of 
his  ward  without  legal  process,  but  this  can 
be  done  only  for  a  purpose  connected  with 
the  convenience  or  necessity  of  the  child  as 
the  owner.  It  is  too  obvious  for  discussion 
that  a  valid  legislative  enactment  could  not 
be  made  that  a  guardian  or  a  parent  should 
determine  the  right  of  property  when  he 
had  set  up  a  claim  adverse  to  the  minor. 
So,  likewise,  the  legislature  cannot  provide 
that  the  father  shall  make  final  disposition 
of  the  child-s  custody,  and  thus  settle  an 
issue  contested  with  him  in  his  own  favor. 

When  such  arbitrary  power  is  asserted 
under  a  legislative  act,  or  otherwise,  the 
person  aggrieved  is  entitled  to  judicial  in- 
quiry into  the  cause  of  the  detention.  After 
setting  out  the  rights  of  parents  aa  to  the 
custody  and  restraint  of  children,  and  tho 
restraints  incident  to  some  other  legal  rela- 
tions. Judge  Cooley  says:  "These,  then,  are 
the  legal  restraints  upon  personal  liberty. 
For  any  other  restraint,  or  for  any  abuse 
of  the  legal  rights  which  have  been  specified,, 
the  party  restrained  is  entitled  to  imme- 
diate process  from  the  courts  and  to  speedy 
relief."  Cooley,  Const.  Lim.  422.  Without 
pausing  to  apply  the  comprehensive  defini- 
tion of  due  process  of  law  laid  down  in 
Turpin  v.  Lemon,  187  U.  S.  51,  47  L.  ed. 
70,  23  Sup.  Ct.  Rep.  20,  it  is  sufficient  to 
say  here  that  it  is  universally  understood 
that  on  the  issue  of  custody — deprivation 
of  liberty  or  illegal  restraint  of  children — 
due  process  of  law  requires  judicial  investi- 
gation and  determination  of  the  rights  of 
parents  and  children  under  a  writ  of  habeas 
corpus,  or  by  an  appropriate  proceeding  in 
the  court  of  equity.  Prather  v.  Prather,  4 
Desauss.  Eq.  33;  Ex  parte  Schumpert,  6 
Rich.  L.  346;  Ex  parte  Hewitt,  11  Rich.  L. 
326;  Ex  parte  Williams,  11  Rich.  L.  452; 
Ex  parte  Reed,  19  S.  C.  604;  Anderson  v. 
Young,  54  S.  C.  388,  44  L.R.A.  277,  32  S. 
E.  448;  Ex  parte  Davidge,  72  S.  C.  16,  51 
S.  E.  269;  Ex  parte  Reynolds,  73  S.  C.  296, 
114  Am.  St.  Rep.  86,  53  S.  E.  490,  6  A. 
&  E.  Ann.  Cas.  936;  Brown  v.  Robertson, 
76  S.  C.  151',  9  L.R.A.(N.S.)  1173,  56  S.  E. 
786;  Ex  parte  Rembert,  82  S.  C.  336,  64 
S.  E.  150. 

There  is  another  provision  of  the  Consti- 
tution fatal  to  the  statute,  regarded  as  an 
attempt  to  confer  upon  the  father  arbitrary 
power  to  grant  the  custody  of  his  children 
to  any  person  he  may  select.  The  Constitu- 
tion requires  that  the  legislative,  executive, 
and  judicial  departments  of  the  government 
shall  be  forever  separate  and  distinct  from 
each  other.  Article  1,  §  14.  The  same  pro- 
vision was  in  the  Constitution  in  force  when 
the  statute  under  consideration  was  passed. 
The  question  of  the  custody  of  minors  and 
their  illegal  restraint  has  always  been  rec- 
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ognized  as  a  judicial  question  to  be  deter- 
mined by  the  courts.  Pom.  Eq.  §  1304. 
That  it  is  the  function  of  the  courts  to 
decide. issues  of  this  kind  has  been  held  in 
this  state  by  imbroken  authority  from  Re 
Kottroan,  2  Hill,  L.  363,  27  Am.  Dec.  390, 
and  Prather  v.  Prather,  supra,  to  Ex  parte 
Rembert,  supra.  The  legislative  branch  of 
the  government  is.  denied  the  power  to  ex- 
ercise this  judicial  function,  or  to  confer  on 
a  father,  or  any  other  person,  the  right  to 
exercise  it.  In  accordance  with  this  view 
it  was  held  in  Ware  Shoals  Mfg.  Co.  v. 
Jones,  78  S.  C.  211,  58  S.  E.  811,  that  the 
general  assembly  could  not  take  away  the 
power  of  the  court  to  enjoin  a  threatened 
irreparable  injury  to  private  property,  un- 
less it  provided  some  other  adequate  judicial 
remedy. 

From  these  considerations  it  follows  that, 
if  the  act  under  consideration  be  construed 
as  an  attempt  to  give  the  father  the  abso- 
lute right  to  dispose  of  the  custody  of  his 
children  by  deed  or  will,  it  must  be  held 
unconstitutional.  But  if  there  is  a  differ- 
ent construction  of  the  statute  which  can 
be  reasonably  given  not  inconsistent  with 
the  Constitution,  it  is  the  duty  of  the  court 
to  adopt  it,  although  it  may  be  the  less 
natural  construction;  for  it  is  always  pre- 
sumed that  the  legislature  intends  a  stat- 
ute to  have  meaning  and  effect  consistent 
with  the  Constitution.  Ex  parte  Graham, 
13  Rich.  L.  .277;  Hayes  v.  Clinkscales,  9  S. 
C.  441;  Cooley,  Const.  Lim.  223;  26  Am.  & 
Eng.  Enc.  Law,  p.  694.  We  think  such  a 
construction  may  be  given  in  this  instance. 
While  the  father  cannot  be  empowered  to 
convey  away  the  rights  of  the  children  or  of 
the  mother  with  respect  to  their  custody, 
there  is  no  reason  why  the  general  assembly 
may  not  provide  that  his  deed  should  be 
binding  on  him.  The  result  of  this  con- 
struction of  the  act  would  be  to  give  effect, 
as  against  the  father  himself,  to  any  deed 
made  by  him  in  accordance  with  the  statute, 
so  that,  after  he  had  made  such  a  deed,  he 
could  not,  as  against  the  grantee,  demand 
back  the  custody  which  he  had  voluntarily 
relinquished.  Accordingly  the  validity  of 
the  statute,  to  this  extent,  was  recognized 
in  Ex  parte  Bavidge,  72  S.  C.  23,  51  S.  E. 
269,  and  Ex  parte  Reynolds,  supra.  From 
these  considerations,  it  follows  that  the 
rights  of  the  children  and  their  mother,  the 
petitioner,  are  unaffected  by  the  deed  from 
6.  R.  Tillman,  Jr.,  to  the  respondents;  and 
hence  the  duty  devolves  on  the  court  to 
determine  whether  the  custody  of  the  chil- 
dren should  be  awarded  to  the  petitioner, 
their  mother,  or  to  the  respondents,  their 
grandparents. 

No  claim  is  made  by  the  father  to  the 
custody  of  his  children.  On  the  contrary,  in 
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his  deed  to  the  respondents,  he  expressly 
states,  as  one  of  the  reasons  for  making  it, 
that  he  does  not  wish  to  undertake  the 
responsibilities  of  rearing  them.  The  issue 
then  is  between  the  petitioner,  in  the  mater- 
nal right,  and  the  paternal  grandfather  and 
grandmother,  claiming  under  a  deed  from 
the  father,  and  alleging  the  mother  to  be 
unfit  to  be  intrusted  with  the  rearing  of 
the  children.  In  the  decision  of  this  issue 
the  court  should  give  great,  if  not  conclu- 
sive, force  to  the  wishes  of  the  father  ex- 
pressed in  the  deed  intrusting  the  custody 
of  his  children  to  another  fitted  to  rear 
them,  if  the  family  relation  was  broken,  not 
by  his  own  fault,  but  by  the  fault  or  incom- 
petence of  the  mother.  On  the  oiHer  hand, 
if  the  family  relation  was  broken  by  the 
act  of  the  father  in  taking  the  children 
from  the  mother,  and  bestowing  them  on 
the  respondents  against  her  protest,  when 
there'  was  not  on  her  part  such  improper 
conduct  or  incompetency  as  to  constitute 
a  just  reason  for  such  extreme  action,  then 
the  taking  away  of  the  children  and  the 
execution  of  a  deed  could  not  be  regarded 
other  than  acts  in  themselves  so  violative 
of  the  father's  obligation  to  both  mother 
and  children  as  to  call  for  the  interference 
of  the  court  on  their  behalf. 

This,  we  think,  presents  the  idtimate  is- 
sue in  the  controversy.  The  version  of  the 
petitioner  has  been  already  set  out.  The  re- 
spondents in  their  return  make  the  general 
charges  that  the  petitioner  has  always  been 
disrespectful  towards  her  husband,  and  im- 
placable in  her  dislike  of  his  family,  and 
they  show  that  this  dislike  extended  to  un- 
becoming expressions  of  her  antipathy  in  a 
letter  to  her  husband.  They  express  the 
opinion  that  the  former  intemperate  habits 
of  the  husband  were  due  to  his  unhappy 
marriage.  In  support  of  their  claim  that 
the  deed  was  justified,  and  that  they  should 
retain  the  custody  of  the  children,  they  in- 
troduce an  affidavit  of  B.  R.  Tillman,  Jr., 
intended  to  show  the  petitioner's  unfitness 
to  have  charge  of  her  children.  In  this 
affidavit  B.  R.  Tillman,  Jr.,  admits  the 
faults  attributed  to  him  by  his  wife,  their 
separation,  his  own  contrition,  and  their 
subsequent  reconciliation,  averring,  however, 
that  he  has  entirely  given  up  the  use  of 
intoxicants.  He  says  that  he  was  con- 
strained to  give  the  custody  of  his  children 
to  his  father  and  mother,  because  of  the  un- 
fitness of  his  wife  to  rear  them,  in  that  she 
was  selfish,  had  taught  his  children  to  hate 
his  family,  was  arrogant  towards  him,  show- 
ing a  disposition  to  consider  him  and  his 
family  beneath  her,  and  in  that  she  had  very 
little  education,  and  "she  had  expressed 
ideas  upon  the  most  sacred  relations  of  life 
which  were  absolutely  contrary  to  the  best 
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interests  of  any  home,  and  under  which  no 
child  could  be  properly  raised."  He  further 
avers  that  he  sent  the  children  away  with 
his  mother,  after  his  wife  had  angrily  re- 
fused permission  that  they  should  go  and 
remain  until  she  had  recovered  her  strength 
after  the  illness  from  which  she  was  then 
suffering.  His  account  of  the  separation 
conflicts  with  that  of  the  petitioner  in  that 
he  avers  that,  after  he  had  sent  the  chil- 
dren away  without  her  consent,  she  left 
their  apartments  and  refused  to  communi- 
cate with  him  until  the  children  should  be 
returned.  He  admits  that  he  made  the 
deed  attempting  to  permanently  deprive 
her  of  them  against  her  bitter  opposition. 

Most  of  the  matters  alleged  against  the 
petitioner  rest  on  opinion.  A  mothers  lack 
of  education  and  her  faults  of  disposition, 
even  though  they  be  somewhat  trying  and 
unusual,  do  not  warrant  the  father  in 
wresting  her  children  from  her.  Little  can 
be  inferred  from  the  antagonism  between 
the  wife  and  the  relatives  of  the  husband. 
Such  antipathy  often  results  from  lack  of 
congeniality  and  difference  in  aspirations 
and  ideals,  when  on  both  sides  there  is  real 
goodness  and  worth.  The  petitioner  has  not 
shown  herself  to  be  faultless;  but  it  is  cer- 
tainly no  favor  to  her  and  no  wrong  to  her 
husband  or  the  respondents,  to  judge  of  her 
fitness  to  have  the  custody  of  her  children 
by  the  letters  of  her  husband  written  a  few 
days  before  the  children  were  carried  away. 
In  these  letters,  nmning  from  November  2, 
1909,  to  November  9,  1909,  he  expresses  the 
deepest  affection  for  her,  uttering  no  com- 
plaint against  her,  but  blaming  himself  for 
their  past  differences,  and  telling  her  that 
his  love  for  her  is  redeeming  him.  He 
writes  of  attending  to  her  business  affairs 
in  Edgefield,  and  sending  silver  and  furni- 
ture for  family  use  in  Washington,  thus  in- 
dicating his  intention  to  maintain  his  home 
with  her  and  the  children.  We  are  imable 
to  find  evidence  of  anything  done  by  the 
petitioner  after  these  letters  were  written, 
warranting  a  change  in  her  husband's  es- 
timate of  her.  In  consonance  with  these 
letters  of  her  husband,  scores  of  the  peti- 
tioner's neighbors  and  associates,  who  were 
qualified  to  judge,  submit  affidavits  to  the 
effect  that  she  is  a  woman  of  high  char- 
acter, and  eminently  qualified  in  all  respects 
to  rear  and  maintain  her  children. 

We  shall  not  undertake  to  pass  on  the 
differences  between  the  statements  of  the 
husband  and  wife  of  the  trouble  which  led 
to  the  separation.  We  think  there  can  be 
no  doubt  that  the  husband  brought  it  on 
by  sending  the  children  away,  and  that 
there  was  nothing  in  the  conduct  of  the 
wife  justifying  the  inference  that  she  had 
forfeited  her  right  to  be  with  and  care  for 
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her  children,  or  showing  her  to  be  incompe- 
tent or  unfit  for  maternal  duties.  Her  right 
to  the  privilege  of  having  her  children  is 
greatly  strengthened  by  the  fact  that  the 
children  are  girls  of  very  tender  years. 
Even  in  an  issue  between  the  father  and 
mother,  the  court  will  usually  grant  such 
children  to  the  custody  of  the  mother,  un- 
less there  are  strong  reasons  against  doing 
so.  Ex  parte  Hewitt,  supra.  It  is  also  an 
important  consideration  that,  while  the  re- 
spondents would,  no  doubt,  care  for  these 
children  with  intelligence  and  tender  solici- 
tude, they  are  somewhat  advanced  in  years, 
and  probably  will  not  live  to  see  the  chil- 
dren reach  maturity.  More  important  still 
is  the  consideration  that  the  children,  in 
the  care  of  the  mother,  may  touch  and  soft- 
en the  hearts  of  both  husband  and  wife, 
quicken  in  both  the  sense  of  love  and  duty, 
and  bring  about  a  reconciliation  and  a  re- 
newal of  family  life.  With  respect  to  the 
apprehension  expressed  that  by  divorce  or 
marriage,  or  otherwise,  the  welfare  of  the 
children  may  be  imperiled  in  the  future, 
it  is  to  be  observed  that  the  judgment  now 
rendered  does  not  prevent  this,  or  any  other 
court  of  competent  jurisdiction  in  this 
state  or  elsewhere,  from  changing  the  cus- 
tody of  the  children,  upon  proof  of  such 
material  change  of  conditions  as  to  make 
such  a  step  proper. 

The  conclusion  oi'  this  court  is  that  the 
children,  Douschka  Pickens  Tillman  and  Sa- 
ra Stark  Tillman,  are  in  the  unlawful  cus- 
tody of  the  respondents,  B.  R.  Tillman,  Sr., 
and  his  wife,  Mrs.  Sarah  S.  Tillman,  and 
that  the  petitioner,  Mrs.  Lucy  Dugas  Till- 
man, is  entitled  to  their  custody. 

It  is  therefore  ordered  and  adjudged  that 
the  respondents,  B.  R.  Tillman,  Sr.,  and  his 
wife,  Mrs.  S.  S.  Tillman,  deliver  up  the  chil- 
dren to  the  petitioner,  Mrs.  Lucy  Dugas 
Tillman,  and  that  she  have  and  retain  the 
custody  of  them  during  their  minority,  or 
until  it  be  otherwise  adjudged. 
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ILA  B.  MITCHELL  et  al.,  Plffs.  in  Err., 

V. 

MALINDA  PENNY. 

i—  W.  ▼•.  — ,  66  S.  E.  1003.) 

Guardianship  »  settlement  —  assump- 
sit—right  of  ward. 

I.  On  the  termination  of  a  guardianship 
without  a  settlement  of  the  guardian's  ac- 
counts, and  ascertainment  of  the  amount 
due  from  him,  in  some  appropriate  manner, 
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an  action  of  assumpsit  cannot  be  invoked 
by  the  ward  to  enforce  settlement  of  the 
accounts  and  payment  of  the  amount  re 
maining  in  the  guardian's  hands. 

Guardian  and  Ward  —  existence  of  re- 
lation. 

2.  For  the  purposes  of  settlement,  the 
guardianship  is  deemed  to  oontinue  after  it 
has  in  law  oeased. 

(January  25,  1910.) 

ERROR  to  the  Circuit  Court  for  Hancock 
County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  of  assumpsit 
brought  to  recover  certain  moneys  alleged  to 
be  due  plaintiff  Ha  B.  Mitchell  as  ward  of 
Malinda  Penny.     Affirmed. 

The  facts  are  stated  in  the  opinion. 


Messrs.  O.  S.  Marshall  and  John  Mav> 
shall  for  plaintiffs  in  error. 
Mr.  E.  A.  Hart  for  defendant  in  error. 

Poffenbarger,  J.,  delivered  the  opinion 
of  the  court: 

In  an  action  of  assumpsit  brought  by  Ha 
B.  Mitchell  and  George  Mitchell,  her  hus- 
band, against  Malinda  Penny,  for  the  re- 
covery of  money  due  from  the  defendant  to 
the  female  plaintiff,  the  circuit  court  of 
Hancock  county,  deeming  the  evidence  of- 
fered and  adduced  variant  from  the  declara- 
tion, and  the  remedy  inappropriate,  refused 
to  admit  the  evidence  offered,  and  directed 
a  verdict,  and  gave  judgment,  for  the  de- 
fendant. 

The  declaration  contains  only  the  common 


Note,  —  Right  of  ward  to  maintain  ac- 
tion at  law  against  giuirdian  for  guar' 
dianship  funds,  after  termination  of 
guardianship,  hut  before  settlement 
of  account. 

It  is  not  intended  to.  include  in  this  note 
cases  involving  the  right  of  a  ward  to  main- 
tain an  action  at  law  upon  a  guardian's 
bond,  either  against  the  guardian  or  his 
sureties. 

Common-law  action  of  account. 

As  pointed  out  in  Mitchell  v.  Penny, 
at  conimon  law  a  ward,  upon  attaining  his 
majority,  had  a  right  of  action  for  an  ac- 
count against  his  guardian  to  recover  guard- 
ianship funds,  ^is  action  was.  however, 
not  to  determine  the  amount  due  the  ward, 
but  merely  to  secure  an  order  of  account, 
and,  if  such  order  was  made,  the  cause  was 
then  referred  for  the  purpose  of  taking  the 
account.  2  Kent,  Com.  239;  Heilman  v. 
Martin,  2  Ark.  158;  Davenport  v.  Olmstead, 
43  Conn.  67 ;  Pickering  v.  De  Rochemont,  45 
N.  H.  67.  And  while  in  most  jurisdictions 
this  oommon-law  action  of  account  is  no 
longer  in  use,  in  other  jurisdictions  it  may 
still  be  resorted  to  by  a  ward,  after  attain- 
ing majority,  to  recover  from  the  guardian 
guardianship  funds. 

Thus,  in  Davenport  v.  Olmstead,  supra, 
the  court  said  that  at  common  law  a  court 
of  chancery  may  retain  jurisdiction  to  settle 
a  guardian's  account,  but  that»  in  that  state, 
an  action  of  account  would  lie,  and  the  ac- 
count must  be  settled  in  the  court  in  which 
the  action  was  brought. 

And  in  Green  v.  Johnson,  3  Gill,  dk  J.  300, 
approved  in  State  use  of  Henderson  v.  Hen- 
derson, 54  Md.  343,  the  court  said  that  the 
moment  a  ward  was  emancipated  from  the 
authority  of  his  guardian,  by  reaching  the 
age  prescribed  by  law,  his  cause  of  action 
was  complete;  that  the  relation  which  sub- 
sisted between  them  ceased  to  be  a  subsist- 
ing trust,  and  an  action  of  account  could  be 
immediately  instituted  in  a  court  of  law  in 
favor  of  the  ward. 

A  ward  cannot,  after  reaching  his  ma- 
jority, maintain  a  bill  in  equity  against  his 
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guardan  for  property  received  during  the 
guardianship,  as  he  has  a  full  and  com- 
plete remedy  by  the  common-law  action  of 
account.  Stannard  v.  Whittlesey,  9  Conn. 
556 

Assumpsit. 

There  is  considerable  conflict  among  the 
decisions  as  to  whether  or  not  assumpsit  will 
lie  to  recover  guardianship  funds,  after  a 
ward  has  readied  his  majority  and  before 
an  accounting  has  been  had.  In  the  follow- 
ing cases  the  right  of  a  ward,  after  having 
reached  his  majority,  to  maintain  such  an 
action  to  recover  guardianship  funds,  was 
sustained:  Pickering  v.  De  Rochemont,  su- 
pra; Carpenter  v.  Soloman,  4  Tex.  App.  Civ. 
Cas.  (Willson)  52,  14  S.  W.  1074;  SUn- 
nard  v.  Whittlesey,  supra;  Lawson  v.  Davis, 
7  Gill,  345;  Ryan  v.  Gallman,  12  Rich.  L. 
332;  Green  v.  Johnson,  supra;  Zeideman 
V.  Molasky,  118  Mo.  App.  106.  94  S.  W.  754; 
Johnson  v.  Smith,  27  Mo.  591. 

Compare  with  Garton  v.  Botts,  73  Mo. 
274,  which  does  not  cite  the  foregoing  Mis- 
souri cases,  but  reaches  a  conclusion  in 
conflict  with  the  doctrine  declared  therein, 
holding  that,  until  there  has  been  a  final 
accounting,  a  guardian  is  not  liable  to  an 
ordinary  action  for  money  had  and  received 
by  a  ward  emancipated  by  marriage  but 
that  resort  must  be  had  to  a  suit  on  his 
bond,  which  constituted  the  measure  and 
limit  of  his  liability. 

In  many  of  the  foregoing  cases  the  court 
sustained  the  right  of  a  ward  to  maintaia 
assumpsit  under  such  circumstances,  on  the 
theory  that  the  action  of  assumpsit  had 
supplanted  the  old  common-law  action  of 
account. 

Thus,  in  Pickering  v.  De  Rochemont,  the 
court  said  that  in  all  matters  of  account  the 
jurisdiction  of  equity  was  not  exclusive,  but 
was  concurrent  with  that  of  courts  of  com- 
mon law,  and  added:  "During  the  contin- 
uance of  a  guardianship,  that  is,  while  the 
relation  of  guardian  and  ward  continues,  no 
suit  at  law  could  be  maintained  by  the  ward 
against  the  guardian  in  relation  to  the  trust 
property,  but  his  remedy  must  ordinarily  be 
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counts,  and  the  plaintiffs  attempted  to  re- 
cover upon  it,  a  debt,  arising  out  ol  a  fidu- 
ciary relation,  formerly,  if  not  at  present, 
subsisting  between  the  defendant  and  the 
said  Ila  B.  Mitchell.  The  former  was  the 
widow,  and  the  latter  a  daughter  of  William 
G.  H.  BlackwplI,  who  died  many  years  ago. 
After  his  death,  the  widow,  having  quali- 
fied as  guardian  for  her  children,  received 
government  pensions  for  them.  After  hav- 
ing so  qualified,  she  married  and  removed 
from  the  state.  What  disposition  she  made 
of  the  pension  money  is  not  very  clearly  in- 
dicated by  the  evidence,  but  it  seems  she 
expended  a  portion  thereof  in  the  main- 
tenance of  the  family,  and  invested  some  of 
it  in  a  parcel  of  real  estate  for  some  of 
the  children.     A  small  farm  owned  by  her 


and  heavily  encumbered,  was  recently  sold 
by  E.  D.  Marshall,  trustee,  and  produced  a 
sum  considerably  more  than  the  lien  debt 
for  which  it  was  sold.  Claiming  $800 
due  her  from  her  mother  on  account  of  the 
pension  money  so  received,  Mrs.  Mitchell 
and  her  husband  brought  this  action,  and 
attached  the  surplus  proceeds  of  sale  of  the 
land  in  the  hands  of  the  trustee.  For  proof 
of  the  receipt  of  the  money  and  the  amount 
thereof,  the  plaintiffs  offered  a  statement 
sworn  to  before  a  notary,  and  filed  in  some 
other  proceeding,  showing  the  condition  of 
the  guardian's  account,  disclosing  the  receipt 
of  $853.40  for  the  female  plaintiff  in  this 
action,  and  a  claim  of  credit  for  all  of  it 
but  $33.90.  As  indicated  by  the  court's 
observations  in  ruling  upon  this  evidence. 


in  equity.  The  same  is  generally  true  be- 
tween trustee  and  cestui  que  trust,  while 
that  relation  continues.  So  that,  unless 
some  legal  debt  has  been  created  between  the 
parties,  or  some  engagement  the  nonper- 
formance of  which  may  be  the  subject  of 
damages  at  law,  a  court  of  equity  is  the 
only  tribunal  to  which  the  cestui  que  trust 
can  have  recourse  for  redress.  An  action 
at  law  for  money  had  and  received  will  not 
lie  against  a  trustee  while  the  trust  is 
still  open,  but  when  a  final  account  has 
been  stated  between  the  parties,  and  the 
trust  is  closed,  such  an  action  may  be  main- 
tained. .  .  .  So,  when  the  trust  is  exe- 
cuted, so  that  it  becomes  cognizable  at  law 
and  nothing  more  remains  to  be  done  by  the 
trustee,  the  parties  have  their  remedy  at 
law."  And  on  the  same  subject,  later  in 
the  opinion,  the  court  said  that  the  guard- 
ian was  liable  to  an  action  of  account  at 
common  law  by  the  infant  after  he  came  of 
age,  and  that  this  action  was  never  in  use 
IP  New  Hampshire,  but  assumpsit  upon  an 
account  stated  or  annexed  to  tne  writ  or 
upon  the  common  money  counts  was  used 
in  its  place. 

On  the  same  subject,  in  Zeideman  v.  Mo- 
lasky,  the  court  said:  "The  ward,  upon  at- 
taining majority,  may  maintain  an  action 
for  money  had  and  received  against  such 
guardian  for  the  moneys  of  the  ward  re- 
ceived by  the  guardian  during  the  period 
of  his  assuming  to  act  in  that  capacity. 
This  doctrine,  that  the  cestui  que  trust  can 
maintain  an  action  for  money  had  and  re- 
ceived against  the  trustee,  after  the  termi- 
nation of  the  trust  relation,  is  said  to  re- 
sult from  the  fact  that  the  action  for  money 
had  and  received  is  based  upon  principles 
of  equity.  .  .  .  The  rule  that  an  action 
for  money  had  and  received  can  be  main- 
tained by  the  cestui  que  trust  against  such 
guardian,  who  stands  as  trustee  to  him,  on 
an  unsettled  or  unascertained  account,  is 
somewhat  peculiar,  and  not  exactly  conso- 
nant with  the  general  doctrine  pertaining  to 
the  trust  relation,  yet,  in  a  case  involving 
a  guardianship  de  son  tort,  and  on  this  ques- 
tion in  point  here,  it  was  decided  by  our 
supreme  court  that  action  for  money  had 
26  L.R.A.(N.S.) 


and  received  was  a  proper  remedy,  and,  un- 
der the  Constitution,  this  authority  is  con- 
trolling on  this  court." 

And  in  Ryan  v.  Gallman,  the  court  re- 
marked that  it  was  very  true  that  a  guar- 
dian was  generally  only  accountable  in 
equity,  and  could  not  be  made  answerable 
at  law  until  an  accounting  was  had  and 
the  sum  fixed  with  which  he  was  chargeable, 
and  added:  "But  although  this  is  the  gen- 
eral rule  on  the  accounts  of  a  guardian,  it 
by  no  means  follows  that  this  exempts  him 
from  every  action  at  law.  If  he  had  specific 
property  belonging  to  his  ward,  and  sold 
the  same  without  authority,  it  is  then  en- 
tirely optional  with  the  ward,  on  attaining 
to  full  age,  whether  he  will  charge  him,  on 
an  account  in  equity,  with  the  proceeds; 
or  pursue  him  at  law  with  an  action  of 
trover  for  the  value  of  the  property;  or,  if 
he  be  dead,  charge  his  executors  with  the 
proceeds  of  the  sale,  in  an  action  of  assump- 
sit." 

But  in  Linton  v.  Walker,  8  Fla.  144,  71 
Am.  Dec.  105,  the  right  of  a  ward  to  main- 
tain assumpsit  against  his  guardian  to  re- 
cover guardianship  funds,  after  he  had  at- 
tained his  majority,  was  denied.  The  court 
reasoned,  as  did  the  court  in  Mitchell  v. 
Penny,  that  an  action  of  assumpsit  was  not 
a  substitute  for  the  old  common-law  action 
of  account,  to  which  a  ward  might  resort, 
and  declared  that  the  general  doctrine  that, 
where  a  man  receives  several  sums  of  money 
on  the  account  of  another,  he  may  bring  as- 
sumpsit or  debt,  or  he  may  have  an  action 
of  account,  did  not  authorize  an  action  of 
assumpsit  by  a  ward  as  a  substitute  for  the 
old  common- law  action  of  account.  On  this 
point, 'and  in  holding  that  the  action  of  as- 
sumpsit was  not  a  substitute  for  the  action 
of  account,  the  court  said:  "The  action  of 
assumpsit  is  so  unsuited  to  cases  of  this 
nature,  as  to  require  a  very  strong  authority 
to  induce  the  belief  that  it  is  applicable  to 
them.  In  the  trial  by  the  action  of  account, 
the  judgment  is  that  defendant  makes  an 
account  as  guardian.  There  is  none  such 
in  assumpsit ;  and  the  matters  depending  be- 
tween the  parties  are  obviously  of  a  nature 
to   require   an   account,   being   such   as    is 
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it  was  rejected,  under  the  impression  that, 
as  it  showed  the  money  had  been  received 
in  the  capacity  of  guardian,  the  enforcement 
of  payment  thereof  to  the  ward  is  within 
the  exclusive  jurisdiction  of  the  equity 
•courts,  or,  at  least,  not  cognizable  in  as- 
sumpsit. To  sustaiH  the  action  of  the  court, 
the  attorney  for  the  defendant  in  error  sets 
up  in  his  brief  misjoiner  of  parties  plaintiff, 
insisting  that,  if  the  evidence  proves  any 
right  of  recovery,  it  is  a  sole  right  in  the 
wife,  and  not  a  joint  right  of  action  in  her 
and  her  husband. 

First  disposing  of  the  last  objection,  we 
hold  it  untenable,  under  the  rulings  in 
Normile  v.  Wheeling  Traction  Co.  67  W.  Va. 
132,  68  L.R.A.  901,  49  S.  E.  1030,  and  Clay 
▼.  St.  Albans,  43  W.  Va.  539,  64  Am.  St. 


Rep.  883,  27  S.  E.  368,  declaring  the  hus- 
band may  join  the  wife  as  plaintiff  in  ac- 
tions concerning  her  separate  estate.  The 
declaration  sets  forth  no  joint  right  of  ac- 
tion, nor  any  at  all  in  the  husband.  His 
joinder  is  a  mere  formal  matter. 

The  authorities  relied  upon  for  appropri- 
ateness of  the  remedy  do  not  sustain  it.  In 
a  sense,  assumpsit  is  an  equitable  remedy, 
but  it  always  sounds  in  damages,  and  no 
authority  goes  so  far  as  to  make  it  a  sub- 
stitute for  remedies  in  equity.  We  do  not 
say  whether,  after  t)ie  termination  of  the 
guardianship  and  settlement  of  the  account 
in  some  proper  way,  the  ward  could  invoke 
this  remedy  against  his  former  guardian. 
There  may  be  authority  for  this,  but  we 
have  been  unable  to  find  any  justifying  its 


usually  settled  by  a  judge  of  probate  for 
sums  paid  for  boarding,  schooling,  clothing, 
physician's  bills,  hire  of  negroes,  paying 
taxes,  etc.,  all  requiring  nice  and  careful  cal- 
culation and  the  patience  of  days  to  compre- 
hend and  adjust  with  reasonable  certainty. 
In  this  case,  the  account  of  Linton  may  be 
of  this  very  character,  ranging  over  a  period 
of  five  years.  If  he  is  entitled  to  such  pay- 
ments and  credits  as  are  usually  allowed, 
then  there  should  be  such  an  account.  To 
submit  a  case  of  such  character,  with  its  nu- 
merous items,  to  a  jur}%  with  a  reasonable 
hope  of  attaining  a  certain  and  just  result, 
would  scarcely  be  wise  or  proper.  Hence  it 
IS  we  see  the  provision  for  the  action  of 
account  with  auditors,  and  a  court  of  chan- 
cery with  its  master.  We  perceive,  also, 
that  the  action  of  assumpsit  does  not  lie. 
&nd  may  not  be  maintained  by  a  ward 
against   a  guardian." 

Money  received  by  a  defendant  as  guard- 
ian for  a  minor  for  real  estate  of  the  minor, 
sold  under  a  license  of  the  probate  court 
authorizing  the  guardian  to  sell  the  same, 
and  invest  the  proceeds  for  the '  use  and 
benefit  of  the  minor,  cannot  be  recovered 
by  him  in  an  action  of  assumpsit  against 
the  guardian,  on  the  ward's  coming  of  age. 
Brooks  V.  Brooks,  11  Gush.  18. 

A  ward  cannot  maintain  indebitatus  as- 
sumpsit for  work  and  labor  performed  by 
him  during  his  minority  for  his  guardian, 
his  guardian  not  having  settled  his  account 
in  the  orphans'  court,  as  that  court  is  the 
appropriate  tribunal  to  settle  the  account 
of  guardians  and  wards,  including  such  an 
account  as  that  in  question.  Denison  v. 
Cornwall,   17  Serg.  &  R.  374. 

For  other  cases  denying  the  right  of  a 
ward  to  maintain  any  action  at  law  against 
his  guardian,  even  though  the  guardianship 
has  been  terminated,  see  infra,  "Actions  at 
law  in  general." 

Trover. 

Where  a  guardian  had  specific  property 
of  the  ward  in  his  possession,  and  has  sold 
the  same  without  authority,  the  ward,  on 
reaching  his  majority,  may  maintain  trover  1 
26  LJl.A.(N.S.) 


against  the  guardian  to  recover  the  value  of 
the  property  so  disposed  of.  Ryan  v.  Gall- 
man,  supra. 

Actions  at  law  in  general. 

In  some  cases  in  which  the  right  of  a 
ward  to  maintain  an  action  at  law  against 
his  guardian,  after  the  termination  of  the 
guardianship,  has  been  sustained,  the  court 
does  not  specify  the  nature  of  the  action 
available,  leaving  it  to  inference  that  the 
usual  remedies  are  open  to  the  ward. 

Thus,  it  has  been  held  that  a  female  ward 
upon  her  marriage  is  no  longer  a  ward, 
and  may  sue  her  former  guardian  in  any 
court  having  jurisdiction  of  the  amount  for 
the  recovery  of  which  the  action  is  brought. 
In  such  action  she  may  recover  from  her 
guardian  all  funds  belonging  to  her  which 
the  guardian  received  by  virtue  of  his 
guardianship,  without  regard  to  whether  or 
not  he  had  been  formally  discharged  by, 
or  had  formally  accounted  to,  the  court  hav- 
ing jurisdiction  of  the  guardianship  of 
the  estate.  Carpenter  v.  Soloman,  4  Tex. 
App.  Civ.  Cas.  (Willson)  62,  14  S.  W. 
1074. 

And  see  Lawson  v.  Davis,  7  Gill.  345, 
wherein  a  bill  in  equity  by  a  ward,  after 
attaining  his  majority,  against  his  guard- 
ian and  his  sureties  for  an  a^'oount,  was  dis- 
missed on  the  ground  that,  if  one  of  the 
sureties  was  solvent,  the  ward  had  a  reme- 
dy at  law. 

And  in  Davis  v.  Davis,  1  Del.  Ch.  256,  in 
holding  that  a  ward,  after  becoming  of  age. 
may  bring  a  bill  of  account  against  his 
guardian,  Ridgely,  Chancellor,  remarked :  "I 
will  not  say  that  the  complainant  cannot 
sue  at  law  for  rents  and  profits,  but  hi^ 
remedy  cannot  be  as  certain  or  effectual  as 
in  equity." 

The  mere  fact  that  the  account  of  a  de- 
ceased guardian  had  not  been  settled  will 
not  defeat  the  ward's  right  to  recover  prop- 
erty belonging  to  him  which  had  been  wrong- 
fully transferred  by  the  guai'dian  during 
his  lifetime  to  a  third  person.  Sluslier  v. 
Hammond,  94  Iowa,  612,  63  N.  W.  185. 

The  right  of  a  ward  to  an  accounting  up- 
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employment  in  the  absence  of  a  settlement 
of  the  account.  Between  the  guardian  and 
ward,  there  exists  a  fiduciary  relation.  It 
is  not  one  of  debtor  and  creditor.  The 
guardian  is  the  legal  custodian  of  the  es- 
tate. He  has  right  of  possession,  though  in 
equity  the  ward  is  the  real  owner  of  the 
property.  This  relationship  denies  applica- 
tion of  the  ordinary  legal  remedies,  such  as 
assumpsit  and  debt,  based  upon  the  theory 
of  a  contract  between  the  parties,  express  or 
implied,  and  sounding  in  damages.  The  an- 
cient and  practically  obsolete  common-law 
action  of  account  is  the  only  appropriate 
legal  remedy.  Field  v.  Torrey,  7  Vt.  373; 
1  Bacon,  Abr.  44.  In  that,  the  only  issue 
was  liability,  not  for  money,  but  to  account. 
The  defendant  could  plead  his  willingness 
to  account  and  confess  his  liability,  or  deny 
that  he  was  ever  under  any  duty  to  ac- 
count)  or  plead  that  he  had  rendered  a  full 
account,  and  thereby  prevent  trial,  or  set 
up  a  release,  a  bond  given  in  satisfaction,  or 
the  statute  of  limitations,  when  available. 
If  he  failed  on  an  issue  so  made,  judg- 
ment in  the  first  instance  was  not  rendered 
for  any  sum  of  money.  It  was  not  that 
the  plaintiff  recover,  but  that  he  render  an 
account.  The  judgment  was  technically 
known  as,  that  of  quod  computet.  After 
the  entry  thereof  the  case  went  to  auditors 
for  a  settlement  of  the  account,  and  on  the 


return  of  their  finding  judgment  was  ren- 
dered for  the  amount  ascertained  by  them. 
1  Bacon,  Abr.  43  to  54,  inc.;  1  Chitty,  PI. 
11th  Am.  ed.  488;  Andrews's  Stephen's  PI. 
78,  note.  The  action  lay  against  guardians 
in  socage,  bailiffs,  receivers,  one  merchant 
in  favor  of  another,  partner  against  part- 
ner, and  perhaps  others.  It  was  not  in  any 
sense  like  assumpsit,  because  it  did  not 
sound  in  damages.  Chitty  says  either  it  or 
a  suit  in  equity  must  be  resorted  to  for 
settlement  of  partnership  accounts,  on  ac- 
count of  the  nature  of  the  situation  of  the 
parties,  and  the  same  reasoning  clearly  ap- 
plies in  transactions  between  guardian  and 
ward.  'Hence,  its  use  between  guardian  and 
ward  is  no  precedent  for  a  resort  to  assump- 
sit or  debt  by  a  ward  in  seeking  relief 
against  his  guardian.  Its  counterpart  was 
a  bill  in  equity  for  an  accounting,  in  which 
proceeding  practically  the  same  course  is 
pursued.  Neal  v.  Keel,  4  T.  B.  Mon.  163; 
1  Chitty,  PI.  11th  Am.  ed.  39.  That  this  is 
the  remedy  usually  pursued  in  such  cases 
in  this  jurisdiction  is  so  well  known  as  to 
require  no  citation  of  authority  to  sust-ain 
it.  In  confirmation  of  our  conclusion  that 
assumpsit  does  not  lie,  we  cite  9  Enc.  PI.  & 
Pr.  p.  949,  saying  the  transactions  of  guard- 
ians are  examinable  only  in  a  court  of 
equity,  or  in  some  other  court  specially 
authorized    to    examine    and    adjust    their 


on  reaching  majority  or  upon  emancipation 
by  marriage  does  not  cut  off  her  right  to 
bring  at  once  a  direct  action  against  per- 
sons in  possession  of  the  property  claimed 
by  her,  and  to  have  her  ownership  therein 
recognized  and  decreed  together  with  the 
fruito  and  revenues  thereof.  And  neither 
those  in  possession  of  the  property  nor  her 
tutor  can  limit  the  remedy  of  the  minor 
to  a  proceeding  against  the  tutor  by  way 
of  an  account.  Eby  v.  McLain,  123  La.  138, 
48  So.  772. 

In  many  jurisdictions  a  conclusion  is 
reached  in  harmony  with  that  reached  in 
MiTOHELL  V.  Penny,  to  the  effect  that  a 
ward,  either  before  or  after  termination  of 
the  guardianship,  cannot  maintain  an  ac- 
tion at  law  to  recover  guardianship  funds 
unless  there  has  first  ^n  an  accounting 
with  the  guardian.  This  was  the  holding 
in  the  following  cases:  Sebastian  v.  Bry- 
an, 21  Ark.  447;  Chapman  v.  Chapman,  32 
Ala.  106;  Allen  v.  Tiffany,  53  Cal.  16; 
Brooks  V.  Brooks,  11  Cush.  18;  Murray  v. 
Wood,  144  Mass.  195,  10  N.  E.  822;  Camp- 
bell V.  Scott,  3  Ind.  Terr.  462,  58  S.  W.  719; 
Edwards's  Succession,  32  La.  Ann.  457; 
Gibbs  V.  Lum,  29  La.  Ann.  526;  Denison  v. 
Comwell,  supra;  Com.  use  of  Raser  v.  Ras- 
er,  62  Pa.  436;  Nutz  v.  Reutter,  1  Watts, 
229;  Garton  v.  Botts,  73  Mo.  274  (com- 
pare with  Zeideman  v.  Molasky,  118  Mo. 
App.  106,  94  S.  W.  754,  and  Johnson  v. 
Smith,  27  Mo.  591);  Kugler  v.  Prien,  62 
Wis.  248,  22  N.  W.  396. 
26  L.R.A.(N.S.) 


In  Chapman  v.  Chapman,  the  court  said 
that  an  action  at  law  could  not  be  main- 
tained by  a  ward  against  his  guardian  to 
recover  for  the  use,  income,  or  profits  of 
the  proijerty  of  the  ward,  which  went  into 
the  possession  of  the  guardian  by  virtue 
of  his  appointment  as  such,  unless  there 
had  been  a  settlement  of  accounts  and  a 
balance  struck. 

In  Allen  v.  Tiffany,  it  was  said  that  a 
settlement  in  the  probate  court  was  neces- 
sary before  a  ward  could  bring  a  suit 
against  his  guardian  for  a  supposed  balance 
due,  even  though  the  ward  had  reached  his 
majority. 

A  ward,  although  emancipated  by  mar- 
riage, cannot  maintain  an  action  at  law 
against  her  guardian  until  there  has  been  a 
final  settlement  of  his  account  in  the.  pro- 
bate court,  and  an  order  of  that  court  for 
him  to  pay  over  the  balance  found  due  the 
ward  upon  such  settlement.  Campbell  v. 
Scott. 

The  conclusion  of  the  court  in  Kugler  v. 
Prien  was  based  on  the  theory  that  the 
statutes  of  that  state  had  vested  in  the 
county  court  the  jurisdiction  of  matters  con- 
nected with  estates  of  minors,  including  ac- 
counts of  their  guardians,  and  that  such 
court  had  full  power  to  compel  the  guard- 
ian to  settle  his  accounts,  and  could  possess 
itself  of  all  the  facts  necessary  for  an  in- 
telligent settlement  of  such  accounts  more 
readily  than  could  a  jury  and  with  less  ex- 
pense to  tlie  parties.    After  so  reasoning  the 
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accounts ;  21  Cyc.  Law  &  Proc.  pp.  196,  197, 
saying:  ''The  jurisdiction  of  courts  of 
law  over  suits  by  or  against  guardian  or 
ward  depends  upon  the  nature  of  the  suit, 
and  upon  the  special  statutory  provisions 
of  the  various  states  relating  to  jurisdic- 
tion. .  .  .  The  relation  of  guardian  and 
ward,  and  the  rights  and  liabilities  growing 
out  of  it,  are  peculiarly  within  the  jurisdic- 
tion of  a  court  of  equity;"  and  Woerner, 
Guardianship,  §  46,  saying:  "The  neces- 
sity of  a  previous  accounting,  before  there 
can  be  an  action  at  law  for  a  recovery  on 
the  bond,  is  held  to  extend  to  suits  against 
the  principal  himself,  as  well  as  the  sure- 
ties; the  ward  can  bring  no  action  at  law 
against  his  guardian  so  long  as  the  rela- 
tion of  guardian  and  ward  subsists."  This 
seems  to  imply  that  the  ward  may  maintain 
an  action  at  law  after  the  termination  of 
the  guardianship,  but  it  only  means  that, 
until  the  guardianship  ceases,  the  ward  can 
have  nothing  more  than  a  settlement.  The 
same  author  says,  in  §  94:  "That  an  action 
at  law  cannot  be  brought  for  a  guardian's 
liability,  either  against  the  guardian  or  his 
sureties  until  there  has  been  an  account- 
ing in  the  court  having  original  jurisdic- 
tion over  guardians'  accounts,  has  been  stat- 
ed in  a  former  chapter." 

It  is  fair  to  counsel  to  say  he  tacitly  ad- 
mits inappropriateness  of  this  remedy  with- 


in the  duration  of  the  guardianship.  His 
contention  is  that  it  has  terminated  by 
reason  of  the  marriage  of  the  guardian,  and 
her  removal  from  the  state,  and  the  attain- 
ment of  her  majority  by  the  ward.  We  are 
unable  to  perceive  how  this  can  make  any 
difference.  The  manner  of  the  termination 
of  the  guardianship  cannot,  in  reason,  af- 
fect the  basis  of  settlement  or  the  method 
of  obtaining  it.  Therefore,  neither  marriage 
nor  removal  from  the  state  is  important 
upon  this  inquiry.  Nor  can  the  termina- 
tion of  the  guardianship,  however  effected, 
do  away  with  rights  accrued,  or  certain 
relations  established,  while  the  guardianship 
endured.  That  relationship  made  the  guar- 
dian liable  to  a  settlement,  upon  certain 
principles  and  in  a  certain  manner,  to  be 
enforced  by  certain  kinds  of  procedure. 
These  rights  vested  during  the  guardian- 
ship, and  have  not  been  changed  by  the 
cessation  thereof.  The  termination  of  the 
guardianship  has  given  the  ward  but  one 
single  additional  right,  namely,  to  have 
the  money  paid  over  to  her,  after  ascer- 
tainment of  the  amount  due 'in  the  manner 
prescribed  or  established  for  the  settle- 
ment of  the  accounts  of  guardians.  For 
the  purposes  of  settlement  therefore,  but 
for  nothing  else,  the  guardianship  is  deemed 
to  continue  just  as  a  partnership  or  a 
corporation  continues,  after  dissolution,  for 


court  said:  "In  view  of  these  considera- 
tions, and  of  what  seems  to  be  the  policy  of 
the  lE^tute,  we  think  no  action  at  law  for 
money  in  the  hands  of  the  guardian  should 
be  brought  by  the  ward  until  the  guardian's 
accoimts  have  been  settled  in  the  county 
court.  That  tribunal  is  invested  with  ample 
power  to  compel  the  settlement  of  guard- 
ian's accounts,  and  can  do  so  more  conveni- 
ently than  the  circuit  courts." 

And  in  Com.  use  of  Raser  v.  Baser,  it  was 
said  that  the  legislature  intended  the  or- 
phans' court  alone  to  have  jurisdiction  to 
settle  accounts  of  suardians  as  between 
them  and  their  wards,  whether  the  object 
was  with  a  view  of  bringing  a  suit  against 
the  sureties  on  their  bond  or  proceeding 
against  the  guardian  himself. 

Right  to  file  claim  against  estate  of  guard- 
ian. 

It  has  also  been  held  that  a  ward  may 
present  and  have  allowed  his  claim  against 
the  estate  of  his  deceased  guardian,  for  the 
proceeds  of  property  received  by  the  guardian 
during  the  guardianship.  Scheel  v.  Eidman, 
68  111.  103;  Kidd's  Succession,  51  La.  Ann. 
1157,  26  So.  74.  In  the  latter  case  the 
ward  was  permitted  to  file  his  claim  in  a 
proceeding  in  his  deceased  guardian's  estate 
to  which  he  had  been  ms^e  a  party,  but 
which  involved  a  partition  of  real  estate  of 
26  L.R.A.(N.S.) 


the  decedent  rather  than  any  claim  of  the 
ward  against  him  for  guardianship  funds. 

But  in  Murray  v.  Wood,  144  Mass.  195, 
10  N.  E.  822,  it  was  held  that  a  guardian's 
liability  on  account  of  property  coming  in- 
to his  possession  while  acting  as  guardian 
could  not  be  determined  by  a  court  of  in- 
solvency which  had  taken  jurisdiction  over 
such  guardian's  estate,  and  that  the  ward, 
although  of  age,  was  not  entitled  to  prove  in 
that  court  his  claim  against  the  estate  of 
his  insolvent  guardian. 

Prbperiy    received    after    termination     of 

guardianship. 

The  right  and  power  of  a  feme  sole  as 
guardian  ceases  upon  her  marriage  and,  for 
the  use  and  income  of  the  ward's  property 
received  by  her  after  that  time,  the  probate 
court  cannot  require  an  account,  and  hence 
the  county  court  has  jurisdiction  of  an  ac- 
tion by  the  ward  for  an  account  for  such 
property,  charging  the  guardian  as  bailiff. 
Field  V.  Torrey,  7  Vt.  372. 

After  a  ward  comes  of  age,  or  is  emanci- 
pated by  marriage  if  a  female,  a  guardian 
cannot  rightfully  receive  any  money  for  her, 
and  therefore  money  received  after  the  ter- 
mination of  the  guardianship  is  not  held  as 
guardianship  funds,  but  as  money  received 
as  an  ac:ent,  and  a  suit  at  law  may  be  main- 
tained bv  the  ward  for  the  recoverv  thereof, 
Evans's  Estate,  11  Pa,  Co.  Ct.  324.' 
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purposes  of  settlement.  This  subsequent 
duration  is  a  mere  fiction,  of  course,  but 
it  is  necessary  for  the  effectuation  of  jus- 
tice and  vindication  of  substantial  rights. 
Of  course,  the  termination  of  the  guardian- 
ship puts  an  end  to  the  power  of  the  guar- 
dian to  act  any  further  on  behalf  of  the 
ward.  Thereafter  he  cannot  rightfully  re- 
ceive payment  of  money  due  the  ward,  and 
must  relinquish  control  of  the  latter's  prop- 
erty. 

For  the  reasons  stated,  we  are  of  the 
opinion  that  the  judgment  complained  of 
should  be  affirmed. 


FliORIDA  SUPREME  COURT. 

NOAH  HARPER,  Plff.  in  Err., 

V. 

JOHN  P.  GALLOWAY,  Sheriff. 
(— Fla.  — ,  61  So.  226.) 

Habeas  corpus  —  validity  of  statute. 

1.  Where  a  person  is  held  in  custody  un- 
der a  judgment  of  conviction,  and  the  judg- 
ment is  assailed  on  the  ground  that  it  is  not 
merely  erroneous,  but  void,  because  it  is 
based  on  a  charge  made  under  an  invalid 
provision  of  a  statute,  and  the  charge  con- 
stitutes no  offense  under  the  laws  of  the 
state,  the  validity  of  the  statutory  provi- 
sion defining  the  offense  may  be  determine<l 
in  habeas  corpus  proceedings,  and  if  the 
statute  is  invalid,  and  the  charge  consti- 
tutes no  offense  under  the  laws  of  the  state, 
the  petitioner  may  be  discharged  from  cus- 
tody under  the  charge. 

Statute  —  partial  invalidity  —  effect. 

2.  If  a  duly  enacted  statute  contains  pro- 
visions that  are  invalid  because  in  conflict 
with  organic  law,  and  such  invalid  portions 
may  be  severed,  and  the  remainder  of  the 
statute  may  then  be  made  effective  for  the 
purpose  designed,  and  will  not  cause  re- 
sults not  intended  by  the  legislature,  and 
it  does  not  appear  that  the  statute  would 
not  have  been  enacted  without  the  invalid 
portions,  the  invalid  portions  of  the  act 
should  be  disregarded,  and  the  valid  por- 
tions enforced,  if  it  can  be  done  to  effectu- 
ate the  legislative  intent. 

Game  —  regulation. 

3.  Under  the  common  law  of  England  the 
title  to  animals  ferw  natures ^  or  game,  is 
in  the  sovereign,  for  the  use  and  benefit  of 
the  people,  the  killing  or  taking  and  use 
of  the  game  being  subject  to  governmental 
<iontrol  and  regulation  for  the  general  good. 

Same  —  by  states. 

4.  The  power  to  control  and  regulate  the 
killing  and  use  of  game  was  vested  in  the 
•colonial  governments  of  America,  and 
passed  with  the  title  to  game  in  its  natural 
•condition  to  the  several  states  as  they  be- 
came sovereigns,  for  the  use  and  benefit  of 
all   the  people   of   the   states,   respectively, 
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subject  to  any  provision  of  the  Federal  Con- 
stitution that  may  be  applicable  to  such 
control  and  regulation. 

Same  —  scope. 

6.  The  Constitution  of  the  state  does  not 
forbid  the  passage  of  special  or  local  laws 
upon  the  subject  of  game,  and  it  contains 
no  express  provision  relative  to  game. 
Therefore  the  legislature  may,  by  a  duly 
enacted  law,  make  any  provision  within  it3 
discretion  for  the  preservation  and  con- 
servation of  the  game  in  the  state,  for  the 
use  and  benefit  of  the  people  of  the  state, 
by  regulating  the  taking  or  killing  and  use 
of  certain  or  all  kinds  of  game  in  any  part 
of  the  state  and  during  any  periods,  where 
such  laws  do  not  deny  to  anyone  having 
rights  in  the  premises  the  due  process  of 
law  or  the  equal  protection  of  the  laws, 
that  are  guaranteed  to  all  persons  by  the 
state  and  Federal  Constitutions. 

Same  —  equal  protection. 

6.  In  exercising  its  power  and  discretion 
to  control  and  regulate  the  subject  of  hunt- 
ing game,  the  legislature  may  enact  any 
law  it  may  deem  advisable;  but  regulations 
should    affect   alike    all    persons    similarly 

Note.  ^  What  discrimination  as  to  per* 
stms  is  permissible  in  fish  and  gam^ 
laws. 

The  earlier  cases  upon  the  power  to  dis- 
criminate between  persons  as  to  the  right  to 
fish  will  be  found  in  the  note  to  State  ▼. 
Shaw,  60  L.R.A.  481,  and  People  v.  Truckee 
Lumber  Co.  39  L.R.A.  581. 

As  the  ownership  of  fish  and  game  rests 
in  the  state,  and  not  in  the  people,  it  may 
confer  an  exclusive  right  of  fishing  or  hunt- 
ing upon  its  own  citizens,  and  expressly  ex- 
clude nonresidents  without  infringing  the 
guaranty  of  the  Federal  Constitution  of 
equal  privileges  and  immunities  to  the  citi- 
zens of  the  several  states.  State  v.  Gallop, 
126  N.  C.  979,  36  S.  E.  180;  Brooks  v.  Tripp, 
136  N.  C.  159,  47  S.  E.  401. 

So,  a  statute  prohibiting  the  taking  of 
oysters  by  nonresidents  of  a  state  does  not 
constitute  an  unlawful  interference  with  in- 
terstate commerce.  State  v.  Harrub,  95 
Ala.  176,  15  L.R.A.  761,  4  Inters.  Com.  Rep. 
99,  36  Am.  St  Rep.  195,  10  So.  762. 

And  in  Hess  v.  Muir,  65  Md.  586,  6  Atl. 
540,  6  Atl.  673,  the  power  to  refuse  permis- 
sion to  nonresidents  of  a  state  to  plant 
oyster  beds  in  the  waters  thereof  was  recog- 
nized and  upheld,  although  the  court  doubt- 
ed that  such  discrimination  could  be  made 
as  to  a  nonresident  landowner  as  to  pro- 
hibit him  using  his  own  land  bordering  on 
or  extending  into  the  water,  for  such  pur- 
pose. 

It  was  held  in  State  T.  Mallory,  73  Ark. 
236,  67  L.R.A.  773,  83  S.  W.  956,  3  A.  A 
E.  Ann.  Cas.  852,  that  a  state  cannot  for- 
bid a  nonresident  landowner  taking  fish 
and  game  on  his  own  property  within  the 
state,  while  according  such  privilege  to  res- 
ident landowners,  in  view  of  the  provisions 
of  the  Federal  Constitution  forbidding  de- 
nial of  equal  protection  of  the  laws  and  the 
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fiituated  and  conditioned  with  reference  to 
the  subject  regulated. 

Same  —  classification  of  persons. 

7.  Classifications  of  persons  may  be  made 
«n  connection  with  regulations  for  the  pro- 
tection of  game;  but  such  classifications 
should  have  some  just  relation  to  real  dif- 
ferences with  reference  to  the  subject  regu- 
lated, and  should  not  be  unjustly  discrimi- 
natory or  merely  arbitrary.  If  this  rule  is 
not  observed,  classifications  of  persons  in 
connection  with  the  regulation  of  the  hunt- 
ing of  game  may  deny  to  some  residents  of 
the  state  the  equal  protection  of  the  laws. 

Same  —  discretion  of  legislature  —  rea- 
sonableness —  review. 

8.  The  discretion  of  the  legislature  in 
classifying  those  who  are  to  be  aiTected  by 
a  regulation  for  the  protection  of  game  will 
not  be  disturbed  by  the  courts,  where  the 
classification  has  some  just,  fair,  and  prac- 
tical basis  in  real  differences  with  reference 
to  the  subject  regulated,  and  all  doubte  will 
be  resolved  in  favor  of  the  validity  of  a 
statute. 

Same  —  nnjnst  discrimination. 

9.  When  a  statute  designed  for  the  pro- 
tection of  game,  by  its  plain  terms,  excludes 


from  ite  benefite  a  portion  of  the  residents 
of  the  state,  or  imposes  upon  some  of  the 
residente  of  the  state  burdens  not  put  upon 
other  residents  of  the  state  with  reference 
to  the  subject  regulated,  and  there  appear 
to  be  no  real  differences  in  conditions  with 
reference  te  the  regulation,  to  fairly  justify 
the  classification  as  made,  the  statute  may 
in  effect  deny  to  residents  of  the  state  the 
equal  protection  of  the  laws,  in  violation  of 
the  14th  Amendment  of  the  Federal  Con- 
stitution. 

Same  —  between  residents  of  counties. 

10.  The  provisions  of  §  8  of  chapter  6005, 
Acte  of  1909,  that  require  of  residents  of 
the  state  cf  Florida  who  are  not  residents 
of  Marion  county  a  previous  notice  of  inten- 
tion to  hunt,  and  the  payment  of  a  special 
license  tax  for  the  privilege  of  hunting 
game  in  Marion  county,  while  no  notice  or 
license  tex  is  required  of  residents  of 
Marion  county,  are  in  effect  a  denial  to 
the  residents  of  the  stete  who  are  not  resi- 
dents of  Marion  county  of  the  equal  pro- 
tection of  the  laws  of  the  land,  in  violation 
of  the  14th  Amendment  te  the  Constitution 
of  the  United  Stetes,  and  are  inoperative  as 
to  residents  of  this  state. 


deprivation  of  property  without  due  proc- 
ess of  law. 

But  such  constitutional  provisions  are 
not  infringed  by  a  statute  imposing  greater 
restrictions  and  severer  penalties  upon  non- 
residente  than  upon  residents  of  a  state, 
lor  the  hunting  of  game.  Allen  v.  Wyckoff, 
48  N.  J.  L.  90,  57  Am.  Rep.  548,  2  Atl. 
«59. 

Nor  does  the  exemption  of  Indians  re- 
siding in  a  state,  who  are  permitted  te 
take  fish  at  any  time  for  the  use  of  self 
and  family,  from  an  act  prohibiting  the  tak- 
ing thereof  at  certain  times  from  the  wa- 
ters of  the  state,  violate  a  constitutional 
guaranty  of  equal  privileges  to  all  citizens, 
on  the  ground  that  some  Indians  are  citi- 
zens, as  it  may  be  reasonably  held  that  the 
legislature  intended  to  exempt  from  the 
provisions  of  the  law  only  such  Indians  as 
have  not  assumed  the  duties  and  obliga- 
tions of  citizenship.  State  v.  Lewis,  45 
Wash.  475,  122  Am.  St.  Rep.  934,  88  Pqx:. 
940. 

Nor  does  the  imposition  of  a  license  fee 
upon  nonresidente,  while  none  is  required 
from  residents,  for  the  privilege  of  hunting 
game  in  the  state,  render  a  statute  obnox- 
ious to  such  constitutional  requiremente. 
Re  Eberle,  98  Fed.  295;  Cummings  v.  Peo- 
ple, 211  111.  392,  71  N.  E.  1031. 

And  it  was  held  in  State  v.  Leavitt,  post, 
799,  that  the  limitation  by  the  state,  dur- 
ing certain  months  of  the  year,  of  the  right 
to  take  shell  fish  from  tide  waters  within 
the  limits  of  a  tewn,  to  its  residente  and 
hotel  proprietors  who  are  permitted  to  take 
them  for  use  on  their  tables,  is  not  void  as 
denying  other  citizens  of  the  state  the 
equal  protection  of  the  law. 

Nor  are  residents  of  a  state,  who  are  per- 
mitted to  hunt  deer  without  a  license,  un- 
^6  L.R.A.(N.S.) 


lawfully  discriminated  against  by  a  statute 
which,  while  permitting  nonresidents  to 
hunt  such  animals  upon  obtaining  a  license, 
imposes  a  fine  of  $100  upon  residents,  and 
not  less  than  $25  nor  more  than  $100  on 
nonresidente,  for  a  violation  thereof,  and 
which  permits  the  latter  to  transport  the 
carcass  of  one  deer  killed  by  him,  in  a  dif- 
ferent manner  than  is  accorded  a  resident. 
SUte  V.  Niles,  78  Vt.  266,  112  Am.  St.  Rep. 
917,  62  Atl.  795. 

But,  under  power  to  fix  the  time  in  which 
clams  may  be  taken  and  the  amount  of  a 
license  fee  therefor,  a  town  cannot  adopt  a 
by-law  refusing  a  license  to  a  nonresident 
thereof.  State  v.  Peabody,  103  Me.  327,  69 
Atl.  273. 

And  it  was  held  in  State  v.  Bunker,  98  Me. 
387,  57  Atl.  95,  that  a  town  could  not,  in 
the  absence  of  legislative  authority,  adopt 
a  by-law  or  regulation  prohibiting  a  non- 
resident taking  clams  within  its  limite,  or 
require  him  to  obtain  a  license  to  do  so. 

So,  it  was  held  in  Hume  v.  Rogue  River 
Packing  Co.  51  Or.  241,  —  L.R.A.(N.S.) 
— ,  83  Pac.  391,  92  Pac.  1065,  96  Pac.  866, 
that  a  stetute  granting  owners  of  tide  lands 
and  riparian  owners  above  tide  waters  of  a 
certain  river  an  exclusive  right  of  fishing 
for  salmon  with  nete  and  seines  therein  vio- 
lated a  constitutional  prohibition  against 
the  passage  of  laws  granting  to  any  citizen 
privileges  or  immunities  which  shall  not  le- 
gally belong  to  all  citizens  upon  the  same 
terms,  as  such  stetute  tends  to  create  a  mo- 
nopoly. 

And  it  was  said  in  Ex  parte  Elnapp,  127 
Cal.  101,  59  Pac.  315,  that  a  law  or  ordi- 
nance discriminating  in  favor  of  sportsmen 
and  against  other  persons  in  respect  of  the 
disposition  of  game  would  not  be  a  proper 
exercise  of  the  police  power. 
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Constitutional  law  —  tax  on  licenses  — 
power  of  lesrislature. 

11.  The  Constitution  contains  no  express 
limitation  upon  the  power  of  the  legisla- 
ture to  provide  for  taxes  on  licenses;  but 
such  power  should  not  be  so  exercised  as  to 
deprive  any  person  of  property  without  due 
process  of  law,  or  so  as  to  deny  to  any  per- 
son the  equal  protection  of  the  laws. 

Game  —  protection  —  local  laws  —  dis- 
cretion of  legislature. 

12.  The  legislature  may  enact  special  or 
local  laws  within  its  discretion  for  the  pro- 
tection of  game  in  the  state,  and  by  valid 
general  laws  may  prescribe  punishments  for 
violations  of  the  special  or  local  laws,  so 
as  to  avoid  any  real  or  apparent  conflict 
with  the  constitutional  provision  that  all 
laws  ''for  the  punishment  of  crime  or  mis- 
demeanor" "shall  be  general  and  of  uniform 
operation  throughout  the  state." 

Fines  —  disposition. 

13.  The  provisions  of  §  11,  chap.  6005, 
Acts  1909,  relating  to  the  disposition  of 
fines'  collected,  are  controlled  by  §  9  of  ar- 
ticle 16  of  the  Constitution,  as  amended, 
which  requires  fines  collected  to  be  paid 
into  the  fine  and  forfeiture  fund  of  the 
county. 

(January  KJ,  1910.) 

I  TERROR  to  the  Circuit  Court  for  Marion 
J  County  to  review  a  judgment  refusing 
to  release  petitioner  under  a  writ  of  habeas 
corpus  from  the  custody  of  John  P.  Gallo- 
way, Sheriff  of  Marion  County,  to  which  he 
had  been  committed  for  violating  an  alleged 
unconstitutional  statute  regulating  the 
hunting  of  game.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  'William  Hocker  for  plaintiff  in  er- 
ror. 

Mr.  Park  Trammel!,  Attorney  General, 
for  defendant  in  error. 

Whitfield,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error,  a  resident  of  Lake 
county,  Florida,  was  convi(5ted  in  the  county 
judge's  court  of  Marion  county  for  a  viola- 
tion of  §  8,  and  was  sentenced  to  imprison- 
ment under  §  10  of  chapter  6005,  Acts  of 
1909,  being  a  local  game  law  for  Marion 
county.  On  writ  of  habeas  corpus  be- 
fore the  judge  of  the  fifth  judicial  circuit 
the  petitioner  was  remanded  to  the  custody 
of  the  sheriff,  under  the  sentence  and  com- 
mitment of  the  county  judge's  court.  The 
circuit  judge  allowed  a  writ  of  error,  and  it 
is  contended  here  that  the  act  under  which 
the  conviction  was  had  is  invalid,  because 
(1)  it  denies  to  citizens  of  Florida  the  equal 
protection  of  the  laws,  contrary  to  the 
guaranty  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States;  and  (2) 
it  violates  the  provisions  of  the  state  Con- 
26  L.R.A.(N.S.) 


stitution,  that  "the  legislature  shall  not 
pass  special  or  local  laws  ...  for  the 
punishment  of  crime  or  misdemeanor,"  that 
such  ''laws  shall  be  general  and.  of  uniform 
operation  throughout  the  state,"  and  that 
"the  legislature  shall  provide  for  a  uniform 
and  equal  rate  of  taxation." 

Where  a  person  is  held  in  custody  under 
a  judgment  of  conviction,  and  the  judgment 
is  assailed  on  the  ground  that  it  is  not 
merely  erroneous,  but  void,  because  it  is 
based  on  a  charge  made  under  an  invalid 
provision  of  a  statute,  and  the  charge  con- 
stitutes no  offense  under  the  laws  of  the 
state,  the  validity  of  the  statutory  provi- 
sion defining  the  offense  may  be  determined 
in  habeas  corpus  proceedings;  and  if  the 
statute  is  invalid,  and  the  charge  consti- 
tutes no  offense  under  the  laws  of  the 
state,  the  petitioner  may  be  discharged 
from  custody  under  the  charge.  Ex  parte 
Knight,  52  Fla.  144,  120  Am.  St.  Rep.  191, 
41  So.  786;  Hayes  v.  Walker,  54  Fla.  163, 
44  So.  747;  Ex  parte  Bailey,  39  Fla.  734, 
23  So.  552;  Hardee  ▼.  Brown,  56  Fla.  377, 
47  So.  834. 

It  is  the  duty  of  the  courts  to  enforce 
valid  provisions  of  a  statute;  but  a  statute 
that  is  clearly  in  conflict  with  organic  law 
should  not  be  enforced.  If  a  duly  enacted 
statute  contains  provisions  that  are  invalid 
because  in  conflict  with  organic  law,  and 
such  invalid  portions  may  be  severed,  and 
the  remainder  of  the  statute  may  then  be 
made  effective  for  the  purpose  designed,  and 
will  not  cause  results  not  intended  by  the 
legislature,  and  it  does  not  appear  that  the 
statute  would  not  have  been  enacted  with- 
out the  invalid  portions,  the  invalid  por- 
tions of  the  act  should  be  disregarded  and 
the  valid  portions  enforced,  if  it  can  be 
done  to  effectuate  the  legislative  intent. 
State  V.  Atlantic  Coast  Line  R.  Co.  56  Fla. 
617,  —  L.RA.(N.S.)  — ,  47  So.  969;  State 
ex  rel.  Ellis  v.  Tampa  Waterworks  Co.,  56 
Fla.  858,  19  L.RA.(N.S.)  183,  47  So.  358; 
El  Paso  &  N.  E.  R.  Co.  v.  Gutierrez,  215  U. 
S.  87,  54  L.  ed.  — ,  30  Sup.  Ct.  Rep.  21.  It 
is  presumed  that  the  lawmaking  power  in- 
tended a  valid,  constitutional  enactments 
Only  the  valid  legislative  intent  becomes  the 
law  to  be  enforced  by  the  courts.  The  leg" 
islature  is  presumed  to  act  within  its  pow- 
ers, and  its  lawmaking  discretion  within  its 
powers  is  not  subject  to  review  by  the 
courts. 

Under  the  common  law  of  England  the 
title  to  animals  /ercs  naturor,  or  game,  is  in 
the  sovereign,  for  the  use  and  benefit  of  the 
people;  the  killing  or  taking  and  use  of 
the  game  being  subject  to  governmental  con- 
trol and  regulation  for  the  general  good. 
The  power  to  control  and  regulate  the  kill- 
ing and  use  of  game  was  vested  in  the  cola* 
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nial  govenunents  of  America,  and  passed 
with  the  title  to  game  in  its  natural  condi- 
tion to  the  several  states  as  they  became 
sovereigns,  for  the  use  and  benefit  of  all 
the  people  of  the  states,  respectively,  sub- 
ject to  any  provision  of  the  Federal  Consti- 
tution that  may  be  applicable  to  such  con- 
trol and  regulation. 

The  Constitution  of  the  state  does  not  for- 
bid the  passage  of  special  or  local  laws  upon 
the  subject  of  game,  and  it  contains  no  ex- 
press provision  relative  to  game;  therefore 
the  legislature  may,  by  a  duly  enacted  law, 
make  any  provision  within  its  discretion 
for  the  preservation  and  conservation  of 
the  game  in  the  state  for  the  use  and  bene- 
fit of  the  people  of  the  state,  by  regulating 
the  taking  or  killing  and  use  of  certain  or' 
all  kinds  of  game  in  any  part  of  the  state 
and  during  any  periods,  where  such  laws  do 
not  deny  to  anyone  having  rights  in  the 
premises  the  due  process  of  law  or  the  equal 
protection  of  the  laws  that  are  guaranteed 
to  all  persons  by  the  state  and  Federal  Con- 
stitutions. See  2  Bl.Com.  394,410;  Freund, 
Pol.  Power,  chap.  419;  Geer  ▼.  Connecti- 
cut, 161  U.  S.  519,  40  L.  ed.  793,  16  Sup. 
Ct.  Rep.  600;  3  Cyc.  Law  &  Proc.  p.  306;  19 
Cyc.  Law  &  Proc.  p.  1006;  Bittenhaus  v. 
Johnston,  92  Wis.  588,  32  L.R.A.  380,  66 
N.  W.  805;  State  v.  Nergaard,  124  Wis. 
414,  102  N.  W.  899;  State  v.  Rodman,  58 
Minn.  393,  text  400,  59  N.  W.  1098;  Magner 
v.  People,  97  111.  320;  State  v.  Niles,  78  Vt. 
266,  112  Am.  St.  Rep.  917,  62  Atl.  795;  Ex 
parte  Kenneke,  136  Cal.  527,  89  Am.  St. 
Rep.  177,  69  Pac.  261;  State  ▼.  Snowman, 
94  Me..  99,  50  L.R.A.  544,  80  Am.  St.  Rep. 
380,  46  Atl.  815;  Ex  parte  Maier,  103  Cal. 
476,  42  Am.  St.  Rep.  129,  text  138,  37  Pac. 
402;  Sherwood  v.  Stephens,  13  Idaho,  399, 
90  Pac.  345;  Hayes  v.  Territory,  2  Wash. 
Terr.  286,  5  Pac.  927;  Allen  v.  Wyckoflf,  48 
N.  J.  L.  90,  57  Am.  Rep.  548,  2  Atl.  659; 
Stevens  v.  State,  89  Md.  669,  43  Atl.  929; 
11  Current  Law,  1471;  9  Current  Law,  1364; 
State  V.  Koock,  202  Mo.  223,  100  S.  W.  630; 
Hyde  v.  State,  155  Ala.  133,  46  So.  489; 
State  V.  Buckingham,  93  Miss.  846,  47  So. 
501;  Daniels  v.  Homer,  139  N.  C.  219,  3 
L.R.A.(N.S.)  997,  51  S.  E.  992;  State  v. 
Hanlon,  77  Ohio  St.  19,  13  L.R.A.(N.S.)  539, 
122  Am.  St.  Rep.  472,  82  N.  E.  662;  Peo- 
ple V.  Truckee  Lumber  Co.  39  L.RA..  581, 
and  notes  116  Cal.  397,  58  Am.  St.  Rep. 
183,  48  Pac.  374),  People  v.  Bridges,  142 
ni.  30,  16  L.R.A.  684,  31  N.  E.  115;  James 
V.  Wood,  82  Me.  173,  8  L.R.A.  448,  19  Atl. 
160;  21  Cent.  L.  J.  486. 

Any  special  or  qualified  rights  or  privi- 
leges that,  in  the  absence  of  legislation  on 
the  subject,  landowners  may  have  as  to 
game  while  it  is  on  their  lands,  are  pro- 
tected by  the  laws  of  trespass.  As  to  the  * 
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rights  of  landowners  who  are  nonresidents 
of  the  state  to  be  accorded  the  equal  pro- 
tection of  the  laws  under  the  statutes  for 
the  protection  of  game,  see  State  v.  Mal- 
lory,  73  Ark.  236,  67  L.R.A.  773,  83  S.  W. 
955,  3  A.  &  E.  Ann.  Cas.  852.  See  also 
State  V.  Repp,  40  L.RA..  687,  and  notes 
(104  Iowa,  305,  65  Am.  St.  Rep.  463,  73  N. 
W.  829);  Rexroth  v.  Coon,  16  R.  I.  35,  2 
Am.  St.  Rep.  863,  23  Atl.  37;  3  Cyc.  Law 
&  Proc.  p.  307;  5  Current  Law,  1429. 

The  power  and  discretion  of  the  legisla- 
ture to  control  and  regulate  the  subject  of 
hunting  game  is  not  limited  by  the  organic 
law,  and  the  subject  regulated  may  be  as  re- 
stricted in  manner  and  extent  as  the  legis- 
latiure  deems  advisable;  but  the  regulations 
should  affect  alike  aU  persons  similarly  sit- 
uated and  conditioned  with  reference  to  the 
particular  regulations.  Classifications  of 
persons  may  be  made  in  connection  with  the 
regulations;  but  such  classifications  shotild 
have  some  just  relation  to  real  differences 
with  reference  to  the  subject  regulated,  and 
should  not  be  unjustly  discriminatory  or 
merely  arbitrary.  If  this  rule  is  not  ob- 
served, classifications  of  persons  in  connec- 
tion with  the  regulation  of  the  hunting  of 
game  may  deny  to  some  residents  of  the 
state  the  equal  protection  of  the  laws.  See 
Seaboard  Air  Line  R.  Co.  v.  Simon,  56  Fla. 
545,  20  L.R.A.(N.S.)  126,  47  So.  1001;  King 
Lumber  &  Mfg.  Co.  v.  Atlantic  Coast  Line 
R.  Co.  58  Fla.  — ,  50  So.  509;  Hayes  v. 
Walker,  supra;  Connolly  v.  Union  Sewer 
Pipe  Co.  184  U.  S.  540,  46  L.  ed.  679,  22 
Sup.  Ct.  Rep.  431;  State  v.  Patterson,  50 
Fla.  127,  39  So.  398,  7  A.  &  E.  Ann.  Cas. 
272. 

Chapter  6005,  Acts  of  1909,  regulates  the 
killing  or  taking  the  use  of  game  in  Marion 
county,  by  providing  between  what  dates 
and  in  what  numbers  certain  game  may  be 
killed  or  taken  in  that  county.  By  §  8  of 
the  act  residents  of  the  state,  but  not  of 
Marion  county,  are  required  to  give  three 
days'  notice  to  the  game  warden  and  to  pay 
a  special  license  tax  to  hunt  in  the  county, 
which  notice  and  special  license  tax  are  not 
required  of  residents  of  Marion  county. 
Section  10  of  the  act  authorizes  the  imposi- 
tion of  a  fine  and  imprisonment  upon  any 
nonresident  of  the  county  who  hunts  game 
in  the  county  without  first  giving  the  re- 
quired notice  and  paying  the  special  license 
tax.  Section  11  requires  all  fines  collected 
to  ''be  paid  to  the  game  warden  of  said 
county,  who  shall  make  monthly  report  to 
the  board  of  county  commissioners  therein." 

While  there  may  be  no  absolute  private 
property  right  in  game  in  its  natural  condi- 
tion, and  while  the  state  may  by  statute 
regulate  the  use  of  game  in  any  manner  and 
to  any  extent   desired  by  the  lawmaking 
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power,  yet  the  beneficial  use  of  the  game  in 
the  state  belongs  to  all  the  people  of  the 
state,  and  a  regulation  that  unjustly  dis- 
criminates against  any  of  the  people  of  the 
state  may,  in  effect,  be  a  denial  of  the  equal 
protection  of  the  laws  to  those  so  unjustly 
discriminated  against.  The  legislature,  in 
protecting  game  may,  in  its  discretion,  limit 
a  statute  in  the  extent  and  purpose  of  its 
operation,  but  the  regulation  must  operate 
upon  all  persons  alike  under  practically  sim- 
ilar conditions  and  circumstances.  The  dis- 
cretion of  the  legislature  in  classifying  those 
who  are  to  be  affected  by  a  regulation  for 
the  protection  of  game  will  not  be  dis- 
turbed by  the  courts,  where  the  classifica- 
tion has  some  just,  fair,  and  practical  basis 
in  real  differences  with  reference  to  the 
subject  regulated,  and  all  doubts  will  be  re- 
solved in  favor  of  the  validity  of  a  statute. 
See  State  v.  Sherman  (Wyo.)  —  L.R.A.(N. 
S.)  — -,  105  Pac.  299;  Hayes  v.  Walker,  54 
Fla.  163,  44  So.  747;  King  Lumber  &  Mfg. 
Co.  V.  Atlantic  Coast  Line  R.  Co.  supra. 
But  when  a  statute  designed  for  the  pro- 
tection of  game,  by  its  plain  terms,  ex- 
cludes from  its  benefits  a  portion  of  the 
residents  of  the  state,  or  imposes  upon  some 
of  the  residents  of  the  state  burdens  not 
put  upon  other  residents  of  the  state  with 
reference  to  the  subject  regulated,  and  there 
appear  to  be  no  real  differences  in  condi- 
tions with  reference  to  the  regulation,  to 
fairly  justify  the  classification  as  made,  the 
statute  may  in  effect  deny  to  residents  of 
the  state  the  equal  protection  of  the  laws 
in  violation  of  the  14th  Amendment  of  the 
Federal  Constitution.  See  Ex  parte  Sohn- 
eke,  148  Cal.  262,  2  L.R.A.(N.S.)  813,  113 
Am.  St.  Rep.  236,  82  Pac.  956,  7  A.  &  E. 
Ann.  Cas.  475;  Seaboard  Air  Line  R.  Co.  v. 
Simon,  supra.  This  appears  to  be  the 
policy  of  the  general  fish  and  game  laws  of 
the  state.    Gen.  Stat.  1906,  §§  651,  3753. 

Section  8,  chap.  6005,  Acts  1909,  requires 
of  residents  of  the  state  who  are  not  resi- 
dents of  Marion  county  a  previous  notice 
of  intention  to  hunt,  and  the  payment  of  a 
special  license  tax  for  the  privilege  of  hunt- 
ing game  in  Marion  county,  while  no  notice 
or  license  tax  is  required  of  residents  of 
Marion  county.  As  the  residents  of  all  the 
counties  of  the  state  have  a  qualified,  but 
beneficial,  interest  in  the  game  in  the  state, 
it  does  not  appear  that  the  classification 
made  has  any  just  basis  in  real  differences 
of  conditions.  The  classification  is  not 
made  upon  the  basis  of  taxpayers  of  the 
county  who  may  bear  the  burden  of  local 
regulation,  even  if  that  would  be  sufiicient 
in  a  regulation  of  this  character;  but  the 
classification  is  based  upon  mere  residence 
in  the  county,  and  imposes  a  burden  upon 
residents  of  other  counties  of  the  state  not 
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put  upon  residents  of  Marion  county,  while 
all  the  residents  of  the  state  have  some  in- 
terest in  the  subject  regulated. 

This  classification  clearly  is  unjust,  if  not 
arbitrary.  Residents  of  Marion  county  may 
hunt  in  other  counties  of  the  state  without 
giving  notice  or  paying  a  license  tax;  but 
residents  of  other  counties  of  the  state  may 
not  hunt  in  Marion  county  without  first 
giving  three  days'  notice  and  paying  the 
license  tax.  The  burden  put  upon  residents 
of  the  state  who  do  not  reside  in  Marion 
county  is  more  onerous  than  that  put  upon 
nonresidents  of  the  state. 

The  unjust  discrimination  against  resi- 
dents of  other  counties  of  the  state  wha 
have  rights  as  to  the  game  in  the  state,  as 
imposed  by  §  8  of  the  act,  is  in  effect  a  de- 
nial to  the  residents  of  the  state  who  aro 
not  residents  of  Marion  county  the  equal 
protection  of  the  laws  of  the  land,  and  such 
§  8  is  inoperative  as  to  residents  of  this 
state.  State  v.  Higgins,  51  S.  E.  51,  38 
L.R.A.  561,  28  S.  E.  15.  See  also  Re  Ah 
Chong  (C.  C.)  6  Sawy.  451,  2  Fed.  733;  Ex 
parte  Knapp,  127  Cal.  101,  59  Pac.  315.  In 
the  case  of  Com.  v.  Hilton,  174  Mass.  29,  45 
L.R.A.  475,  54  N.  E.  362,  the  discrimination 
held  legal  was  as  to  taking  fish  for  sale,  and 
not  for  family  use. 

Section  1  of  article  9  of  the  state  Con- 
stitution requires  a  uniform  and  equal  rate 
of  taxation,  and  is  clearly  not  applicable  to 
the  license  fees  required  of  nonresidents. 
The  Constitution  contains  no  express  lim- 
itation upon  the  power  of  the  legislature  to 
provide  for  taxes  on  licenses;  but  such  pow- 
er should  not  be  so  exercised  as  to  deprive 
any  person  of  property  without  due  "process 
of  law,  or  so  as  to  deny  to  any  person  the 
equal  protection  of  the  laws.  Hardee  v. 
Brown,  56  Fla.  377,  47  So.  834;  Howland  v. 
State,  56  Fla.  422,  21  L.R.A.(N.S.)  192,  47 
So.  963.  See  also  State  v.  Poole,  3  A.  &  E 
Ann.  Cas.  12,  and  notes  as  to  punishments 
for  violation  of  game  laws  (93  Minn.  148, 
100  N.  W.  647). 

The  legislature  may  enact  special  or  local 
laws  within  its  discretion-  for  the  protec- 
tion of  game  in  the  state,  and  by  valid  gen- 
eral laws  may  prescribe  punishments  for 
violations  of  the  special  or  local  laws,  so  as 
to  avoid  any  real  or  apparent  conflict  with 
the  constitutional  provision  that  all  laws 
"for  the  punishment  of  crime  or  misde- 
meanor" "shall  be  general  and  of  uniform 
operation  throughout  the  state."  Under 
this  organic  mandate  such  provisions  as  are 
contained  in  §  10,  chap.  6005,  Acts  1909, 
should  be  omitted  from  local  laws.  See 
Wolf  V.  Humboldt  County  (Nev.).  105  Pac. 
286. 

The  provisions  of  §  11  of  the  act,  relat- 
ing to  the  disposition  of  fines  collected,  are 
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controlled  by  §  9  of  article  16  of  the  Ck)ii- 
ittitution,  as  amended,  which  requires  fines 
collected  to  be  paid  into  the  fine  and  for- 
feiture fund  of  the  county. 

Sections  8,  10,  and  11,  chap.  6005,  Acts 
1909,  or  such  portions  of  said  sections  as 
may  conflict  with  organic  law,  may  be  elim- 
inated or  disregarded  without  vitally  af- 
fecting the  regulations  contained  in  other 
sections  of  the  act  and  without  causing  re- 
sults, as  to  the  main  purpose  of  the  stat- 
ute, contrary  to  the  intention  of  the  law- 
makers. As  it  cannot  be  said  the  act  would 
not  have  been  passed  without  §§  8,  10,  and 
11,  the  remaining  sections  may  stand  as 
against  the  attack  here  made  on  the  stat- 
ute. See  State  v.  Atlantic  Coast  Line  R. 
Co.  56  Fla.  617,  —  L.R.A.(N.S.)  — ,  47  So. 
969;  Tampa  v.  SaJomonson,  35  Fla.  446,  17 
So.  581. 

The  subject  regulated  by  the  statute  is 
within  the  authority  and  discretion  of  the 
lawmaking  power,  but  the  classification  of 
persons  affected  by  the  regulation  is  such 
that  residents  of  the  state  who  do  not  re- 
side in  Marion  county  are  discriminated 
against  in  the  regulation  of  a  subject  as 
to  which  all  the  residents  of  the  state  have 
some  interest;  and  the  discrimination  is  ap- 
parently not  founded  upon  any  real  differ- 
ences in  conditions  with  reference  to  the 
subject  regulated.  Such  discrimination  is 
therefore  unjust,  and  in  effect  denies  to  the 
residents  of  the  state  who  do  not  reside  in 
Marion  county,  among  them  being  the  peti- 
tioner, the  equal  protection  of  the  laws  of 
the  land. 

The  section  of  the  statute  for  the  viola- 
tion of  which  the  imprisonment  of  the.  pe- 
titioner was  adjudged  is  therefore  invalid 
and  inoperative  as  to  residents  of  this 
state;  and  as  the  charge  upon  which  the 
conviction  was  had  constitutes  no  offense 
under  the  laws  of  the  state,  the  sentence 
and  commitment  of  the  County  Judge's 
Court  are  void.  The  judgment  of  the  Cir- 
cuit Court  remanding  the  petitioner  to  the 
custody  of  the  sheriff,  under  the  sentence 
and  commitment  of  the  County  Judge's 
Court,  is  reversed,  and  the  cause  is  re- 
manded, with  directions  that  the  petitioner 
be  discharged  from  custody  under  such  sen- 
tence and   commitment. 

Sbackleford,  Cockrell,  Hocker,  and 
ParkhiU,  JJ.,  concur. 

Taylor,  J.,  absent  on  account  of  illness, 
concurred  in  the  opinion  as  prepared. 

Parkhlll,  J.,  concurring: 

The  qualified  property  which  may  exist 
in  animals  1er(B  natures  belongs  to  all  the 
people  of  the  state  in  their  collective  sov- 
ereign capacity.     Ex  parte  Maier,  103  Cal. ' 
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476,  42  Am.  St.  Rep.  129,  37  Pac.  402;  State 
V.  Niles,  78  Vt.  266,  112  Am.  St.  Rep.  917, 
62  Atl.  795;  State  v.  Rodman,  58  Minn.  393, 
59  N.  W.  1098.  This  being  so,  the  provi- 
sions of  the  act  in  question  that  forbid 
people  of  the  state  who  do  not  reside  in 
Marion  county,  to  hunt  game  in  the  county 
without  first  giving  three  days'  notice  and 
paying  a  special  license  tax,  deny  to  them 
the  equal  protection  of  the  laws,  because 
they  place  burdens  upon  a  portion  of  the 
people  who  have  a  qualified  property  in  the 
wild  game  that  is  not  borne  by  other  peo- 
ple of  the  state  similarly  situated.  State 
V.  Higgins,  51  S.  C.  51,  38  L.R.A.  561,  28 
S.  E.  15. 

The  petitioner  should  be  discharged. 
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STATE  OF  MAINE 

V. 

ALMON  B.  LEAVITT. 

(105  Me.  76,  72  Atl.  875.) 

Shellfish  —  limitation    of   use  —  equal 
protection  of  the  law. 

The  limitation  by  the  state  during  cer- 
tain months  of  the  year,  of  the  right  to 
take  shellfish  from  tide  water  within  the 
limits  of  a  town,  to  its  residents  and  hotel 
proprietors,  who  are  permitted  to  take  them 
for  use  on  their  tables,  is  not  void  as  deny- 
ing other  citizens  of  the  state  the  equal  pro- 
tection of  the  laws. 

(January  2,  1909.) 

EXCEPTIONS  by  defendant  to  a  ruling 
of  the  Superior  Court  for  Cumberland 
County  overruling  a  demurrer  to  a  com- 
plaint and  warrant  charging  him  with  dig- 
ging clams  in  violation  of  statute.  Over- 
ruled. 

It  was  stipulated  between  the  parties  and 
entered  of  record  by  the  consent  of  the 
trial  court  that,  if  final  judgment  on  the 
demurrer  was  for  the  state,  the  defendant 
should  have  a  trial  by  jury. 

Further  facts  sufiSciently  appear  in  the 
opinion. 

Messrs.  Charles  P.  Mattocks  and  John 
A.  Snow  for  defendant. 

Mr.  Joseph  E.  F.  Connolly  for  the 
state. 

Savage,  J.,  delivered  the  opinion  of  the 
court : 
Complaint  for  digging  clams  in  violation 

Note.  —  As  to  the  right  of  a  state  to  dis- 
criminate between  persons  in  its  game  and 
fish  laws,  see  the  note  to  Harper  v.  Gallo- 
way, ante,  794. 
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of  the  provisions  of  chapter  317,  p.  489, 
Priv.  &  Sp.  Laws  1903.  The  case  comes  up 
on  exceptions  to  the  overruling  of  the  de- 
fendant's demurrer. 

The  statute  in  question  is  as  follows: 

"Section  1.  No  person  shall  take  or  dig  or 
destroy  in  any  manner  clams  in  any  of  the 
shores  or  flats  within  the  town  of  Scarboro 
from  the  first  day  of  April  until  the  first 
day  of  October  in  each  year  under  a  pen- 
alty of  not  less  than  10  or  more  than  $100 
for  each  and  every  violation  of  this  statute. 

''Sec.  2.  The  aforesaid  section  shall  not 
apply  to  inhabitants  or  residents '  of  said 
town  taking  clams  for  the  use  of  himself 
and  family,  nor  to  hotel  keepers  within  the 
town  taking  clams  for  the  use  of  their  ho- 
tels." 

The  complaint  alleges  that  the  defendant 
was  not  a  hotel  keeper  within  the  town, 
taking  clams  for  the  use  of  his  hotel,  and 
that  he  was  not  an  inhabitant  or  resident  of 
the  town  taking  clams  for  the  consumption 
of  himself  and  family. 

The  only  point  raised  by  the  defendant 
is  that  this  statute  is  obnoxious  to  that 
portion  of  the  14th  Amendment  of' the  Con- 
stitution of  the  United  States,  which  de- 
clares that  "no  state  jBhall  deny  to  any  per- 
son within  its  jurisdiction  the  equal  pro- 
tection of  the  laws;"  and  hence  that  it  is 
unconstitutional  and  void. 

We  may  first  inquire  into  the  nature  of 
the  right  or  privilege  the  equal  protection 
of  which  is  said  to  be  denied  by  the  stat- 
ute in  question.  The  shores  of  the  sea  and 
navigable  rivers  within  the  flux  and  reflux 
of  the  tide,  by  the  common  law,  belonged 
prima  facie  to  the  King.  Holding  the  soil 
thus,  the  King  held  the  appurtenant  right 
of  fishery,  in  trust  for  the  benefit  of  his 
subjects.  Moulton  v.  Libbey,  37  Me.  472,  59 
Am.  Dec.  57;  Com.  v.  Hilton,  174  Mass.  29, 
45  L.R.A.  475,  54  N.  E.  362.  And,  after 
Magna  Charter,  he  could  not  by  an  exercise 
of  his  prerogative  exclude  the  public  from 
the  right  of  fishery,  or  grant  an  exclusive 
right  to  a  private  individual,  either  together 
with  or  distinct  from  the  soil.  Hale,  De 
Jure  Maris,  chap.  5.  The  grantee  of  the 
King  took  the  soil  subject  to  the  trust. 
Hence  the  right  of  taking  fish  where  the 
tide  ebbs  and  flows  was  common  to  all  the 
people.  Warren  v.  Matthews,  1  Salk.  357; 
Ward  V.  Creswell,  Willea,  Rep.  265;  Carter 
V.  Muroot,  4  Burr.  2162,  12  Eng.  Rul.  Cas. 
166. 

This  common  right  of  flshery  included 
shellfish  as  well  as  swimming  fish.  Bagott 
V.  Orr,  2  Bos.  &  P.  472;  Parker  v.  Cutler 
Milldam  Co.  20  Me.  353,  37  Am.  Dec.  56; 
Moulton  V.  Libbey,  supra;  Martin  v.  Wad- 
dell,  16  Pet.  367,  10  L.  ed.  997;  Weston  v. 
Sampson,  8  Cush.  347,  54  Am.  Dec.  7G4. 
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But  the  restriction  placed  by  Magna 
Charter  upon  the  exercise  of  the  King's  pre- 
rogative did  not  operate  to  abridge  the  pow- 
er of  Parliament  over  public  and  common 
rights.  Gough  v.  Bell,  22  N.  J.  L.  459.  "Of 
necessity  the  jurisdiction  to  regulate  and 
dispose  of  those  rights  which  are  public  and 
common  must  reside  in  the  legislative  body, 
which  is  the  representative  of  the  people." 
Wooley  v.  Campbell,  37  N.  J.  L.  163.  "The 
power  of  the  commonwealth  by  the  legisla- 
ture over  the  sea,  its  shores,  bays,  and 
covee,  and  all  tide  waters,  is  not  limited, 
like  that  of  the  crown  at  common  law." 
Shaw,  Ch.  J.,  in  Com.  v.  Alger,  7  Cush.  82. 

These  public  fishery  rights  were  granted 
in  the  colonial  charters  to  be  held  for  the 
benefit  of  the  inhabitants.  Moulton  v.  Lib- 
bey, supra;  Dill  v.  Wareham,  ,7  Met.  438. 
The  public  rights  were  granted,  accompa- 
nied, as  in  England,  with  the  powers  of  leg- 
islative regulation  and  control.  When  the 
colonies  became  independent,  the  riglits  of 
common  fishery  remained  in  the  states  for 
the  public  benefit.  Martin  v.  Waddell,  su 
pra.  The  states  hold  them  in  trust  for  the 
public,  and,  as  to  them,  they  exercise,  not 
only  the  rights  of  sovereignty,  but  also  the 
right  of  property.  Com.  v.  Hilton,  174 
Mass.  29,  45  L.RA.  475,  54  N.  E.  362;  Mc- 
Cready  v.  Virginia,  94  U.  S.  391,  24  L.  ed. 
248;  Stevens  v.  Paterson  &  N.  R.  Co.  34  N. 
J.  L.  532,  3  Am.  Rep.  269. 

By  the  colonial  ordinance  of  1641  of  the 
Massachusetts  Bay  Colony,  which  by  usage 
and  judicial  adoption  is  taken  to  be  a  part 
of  the  common  law  of  this  state  (Lapish  v. 
Bangor  Bank,  8  Me.  85),  the  title  to  the  sea- 
shore between  high  and  low  water  mark, 
not  exceeding  100  rods,  was  vested  in  the 
owner  of  the  upland.  But  it  has  always 
been  held  that  the  title  is  held,  subject  to 
the  public  rights  of  fishery,  for  the  right  of 
each  householder  to  have  free  fishing  so  far 
as  the  sea  ebbs  and  flows,  was  declared  in 
the  same  ordinance.  Parker  v.  Cutler  Mill- 
dam  Co.;  Moulton  v.  Libbey;  and  Weston  v. 
Sampson, — supra. 

It  is  therefore  settled  law  that  each  state, 
unless  it  has  parted  with  title,  as  by  the 
colonial  ordinances  referred  to,  owns  the 
bed  of  all  tidal  waters  within  its  jurisdic- 
tion, and  as  well  the  tide  waters  themselves 
and  the  fish  in  or  under  them,  so  far  as 
they  are  capable  of  ownership.  For  this 
purpose  the  state  represents  the  people  in 
their  united  sovereignty.  The  right  which 
the  people  thus  acquire  comes  not  from 
their  citizenship  alone,  but  from  their  cit- 
izenship and  property  combined.  It  is,  in 
fact,  a  property  right,  and  not  a  mere  priv- 
ilege or  immunity  of  citizenship.  Mc- 
Cready  v.  Virginia,  supra;  State'  v.  Pea- 
body,  ^103  Me.  327,  69  Atl.  273.    It  is  a  right 
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which  belongs  to  the  people  of  the  state 
alone,  and  which  they  are  not  obliged  to 
share  with  the  people  of  other  states.  Mc- 
Cready  v.  Virginia,  supra;  State  v.  Tower, 
84  Me.  444,  24  Atl.  898;  Com.  v.  Hilton, 
supra;  Corfield  v.  Coryell,  4  Wash.  C.  C. 
371,  Fed.  Cas.  No.  3,230;  8  Cyc.  Law  & 
Proc.  p.  1050. 

Likewise,  it  is  true  that  the  legislature 
of  eeu;h  state  representing  the  people  has 
full  power  to  regulate  and  control  such  fish- 
eries by  legislation  designed  to  secure  the 
benefits  of  this  public  right  in  property  to 
all  its  inhabitants.  State  ▼.  Peabody  and 
Moulton  V.  Libbey,  supra.  And  it  is  not  to 
be  assumed  that  a  legislature  would  under- 
take to  control  such  fishery  even  by  grant- 
ing exclusive  rights,  except  on  the  ground 
that  the  interest  of  the  public  would  be 
thereby  promoted.    Com.  v.  Hilton,  supra. 

Although  there  are  a  few  authorities 
which  seem  to  hold. that  a  public  right  of 
fishery  is  inalienable  by  the  state,  the  great 
weight  of  authority  and  judicial  expressionr 
is  to  the  effect  that  the  state,  in  the  exer- 
cise of  its  power  of  regulation  and  control, 
may  grant  exclusive  rights  of  fishery  to  in- 
dividuals. Ibid.  Com.  v.  Vincent,  108  Mass. 
441 ;  Bumham  v.  Webster,  5  Mass.  266 
(which  was  a  Scarboro  case);  Cloaveland 
V.  Norton,  6  Cush.  380;  Wooley  v.  Camp- 
bell, 37  N.  J.  L.  163;  Gou<vh  v.  Bell,  22  N.  J. 
L.  441;  Lakeman  v.  Bumham,  7  Gray,  437; 
Hathaway  v.  Thomas,  16  Cray,  290;  Com. 
V.  Bailey,  13  Allen,  541;  Chalker  v.  Dickin- 
son, 1  Conn.  382,  6  Am.  Dec.  250;  Hcckman 
V.  Swett,  107  Cal.  276,  40  Pac.  420;  Ex 
parte  Maier,  103  Cal.  476,  42  Am.  St.  Rep. 
129,  37  Pac.  402;  Geer  v.  Connecticut,  161 
U.  S.  519,  40  L.  ed.  793,  16  Sup.  Ct.  Rep. 
600.  See  Moor  v.  Veazie,  32  Me.  343,  52 
Am.  Dec.  655;  Mullen  v.  Penobscot  Log 
Driving  Co.  90  Me.  555,  38  Atl.  557.  In 
the  case  of  Com.  v.  Hilton,  174  Mass.  29,  45 
L.R,A.  475,  54  N.  E.  362,  which  we  have 
cited  several  times  in  this  opinion,  the  right 
of  the  state  to  prohibit  by  authorized  mu- 
nicipal regulation  the  taking  of  clams  for 
sale  by  any  except  the  inhabitants  of  the 
town  in  which  the  clam  beds  are  situated 
was  upheld,  though  in  that  case  it  appears 
that  by  general  statutes  the  right  of  every 
citizen  of  the  state  to  take  clams  "for  his 
family  use"  was  saved. 

From  the  time  of  the  adoption  of  the  or- 
dinance of  1G41  until  the  present  time  it 
has  been  the  policy  of  Massachusetts  and 
Maine  to  regard  the  inhabitants  of  the  sev- 
eral towns  as  entitled  to  superior  or  pref- 
erential privileges  in  the  clam  beds  within 
their  respective  limits,  and  this  policy  has 
been  repeatedly  ciystallized  in  the  statu- 
tory law.  In  the  colonial  ordinance  of  1641 
it  was  declared  that  "every  inhabitant  that 
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is  a  householder  shall  have  free  fishing  and 
fowling  in  any  great  ponds,  bays,  coves, 
and  rivers;  so  far  as  the  sea  ebbs  and  flows 
within  the  precincts  of  the  town  where  they 
dwell,  unless  the  freemen  of  the  same  town 
or  the  general  court  have  otherwise  appro- 
priated them."  It  should  be  said  that  the 
phrase  "free  fishing*'  has  been  held  not  to 
mean  exclusive  fishing.  Melvin  v.  Whiting, 
7  Pick.  79;  Collidge  v.  Williams,  4  Mass. 
140;  Com.  v.  Bailey,  13  Allen,  541.  These 
cases,  however,  recognize  the  power  of  the 
state  to  appropriate  or  grant  the  fisheries. 

In  Com.  v.  Hilton,  the  supreme  judicial 
court  of  Massachusetts,  citing  the  ordi- 
nance referred  to,  and  many  Massachu- 
setts statutes,  said:  "From  the  earliest 
times,  in  regulating  common  rights  in  fish- 
eries, statutes  have  been  passed  which  au- 
thorize a  preference  of  inhabitants  of  the 
town  in  which  the  fishing  place  is  situated." 
In  Dill  v.  Wareham,  7  Met.  438,  after  de- 
claring that  towns  have  no  property  in  fish- 
eries, the  court  said:  "Still  the  laws  recog- 
nized some  rights  of  the  inhabitants  of 
towns,  as  the  celebrated  colony  ordinance  of 
1641,  .  .  .  which  secured  free  fishing 
and  fowling,  but  limited  the  privileges 
thereby  secured  to  householders,  and  to  such 
free  fishing  and  fowling  within  the  limits  of 
their  respective  townships.  Such  regula- 
tions obviously  gave  the  privilege  rather 
to  the  inhabitants  of  townships  personally 
and  respectively  than  to  the  town  in  its 
corporate  capacity;  and  rather  as  a  com- 
mon privilege  than  as  a  right  of  property." 

In  this  state  the  principle  of  preference 
was  recognized  at  the  start,  and  in  some 
form  or  other  has  continued  to  be  recog- 
nized. In  Stat.  1821,  chap.  179,  p.  774,  §  3, 
the  taking  of  the  shellfish  without  permits 
from  the  selectmen  was  forbidden,  with  the 
exception  that,  "every  inhabitant  of  each 
town  might  take  without  permit  shellfish 
for  the  use  of  his  or  her  family."  The  priv- 
ilege of  taking  a  limited  amount  for  bait 
was  also  excepted.  The  same  provisions  ap- 
pear in  Rev.  Stat.  1841,  chap.  61,  and  were 
held  in  Moulton  v.  Libbey,  37  Me.  472,  59 
Am.  Dec.  57,  to  be  a  valid  regulation  of  the 
common  fisheries.  In  Rev.  Stat.  1857,  chap. 
40,  §  19,  the  provisions  were  modified  by 
limiting  permits  to  inhal)itants  of  the  state 
to  their  respective  towns.  These  regula- 
tions were  continued  unchanged  in  Rev. 
Stat.  1871,  chap.  40,  §§  19,  20,  and  Rev. 
Stat.  1883,  chap.  40,  §§  23,  24.  By  Rev. 
Stat.  1903,  chap.  41,  the  power  of  regula- 
ting clam  digging  within  their  respective 
limits  was  remitted  to  the  towns.  The 
towns  were  to  vote,  and  the  municipal  offi- 
cers were  to  grant  permits.  But  a  prefer- 
ence for  "the  use  of  the  inhabitants  of  the 
town"  is  still  shown,  except  when  the  town 
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fails  to  take  action,  in  which  case  there  is 
free  fishing  for  everyone.  State  v.  Wal- 
lace, 102  Me.  229,  66  Atl.  476. 

Up  to  this  point  we  have  discussed  the 
power  of  the  state  without  reference  to  the 
14th  Amendment  to  the  Federal  Constitu- 
tion. This  somewhat  lengthy  recapitulation 
of  timewom  principles  has  seemed  neces- 
sary in  order  that  we  may  view  precisely 
the  legal  situation  with  respect  to  com- 
mon fisheries  to  which  it  is  claimed  that 
the  14th  Amendment  has  now  attached,  and 
concerning  which  all  the  inhabitants  of  the 
state  are  entitled  to  the  equal  protection 
of  the  laws. 

''What  satisfies  the  equality  protected  by 
the  Constitution  has  not  been  and  probably 
never  can  be  precisely  defined."  Magoun  v. 
Illinois  Trust  &  Sav.  Bank,  170  U.  S.  293, 
42  L.  ed.  1042,  18  Sup.  Ct.  Rep.  594;  Straud- 
er  V.  West  Virginia,  100  U.  S.  303,  25  L.  ed. 
664.  Perhaps  the  most  comprehensive  def- 
inition is  that  found  in  Barbier  v.  Connolly, 
113  U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep. 
357:  ''The  14th  Amendment,  in  declaring 
that  no  state  'shall  .  .  .  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws,'  undoubtedly  intended 
.  .  .  that  equal  protection  and  security 
should  be  given  to  all  under  like  circum- 
stances in  the  enjoyment  of  their  personal 
and  civil  rights;  that  all  persons  should  be 
equally  entitled  to  pursue  their  happiness 
and  acquire  and  enjoy  property;  .  .  . 
that  no  impediment  should  be  interposed  to 
the  pursuits  of  any  one  except  as  applied 
to  the  same  pursuits  by  others  under  like 
circumstances.  .  .  .  Class  legislation  dis- 
criminating  against  some,  and  favoring 
others  is  prohibited;  but  legislation  which 
in  carrying  out  a  public  purpose  is  limited 
in  its  application,  if  within  the  sphere  of 
its  operation  it  affects  alike  all.  persons  sim- 
ilarly situated,  is  not  within  the  Amend- 
ment." In  State  v.  Minor,  6  L.R.A.  621, 
note,  it  was  well  said  that  "to  forbid  an 
individual  or  a  class  the  right  to  the  ac- 
quisition or  use  or  enjoyment  of  property 
in  such  a  manner  as  should  be  permitted  to 
the  community  at  large  would  be  to  de- 
prive them  of  liberty  in  particulars  of  pri- 
mary importance  to  their  pursuit  of  happi- 
ness .  .  .  [and]  invalid  as  subversive 
of  rights  .  .  .  guaranteed  by  the  14th 
Amendment."  In  our  own  case  of  State  v. 
Montgomery,  94  Me.  192,  80  Am.  St.  Rep. 
386,  47  Atl.  165,  we  said  that  the  inhibi- 
tion of  the  14th  Amendment  "was  designed 
to  prevent  any  person  or  class  of  persons 
from  being  singled  out  as  a  special  subject 
for  discriminating  and  hostile  legislation." 
Pembina  Consol.  Silver  Min.  Co.  v.  Penn- 
sylvania, 125  U.  S.  181,  31  L.  ed.  650,  2 
Inters.  Com.  Rep.  24,  8  Sup.  Ct.  Rep.  737. 
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And  it  is  important  to  note  in  this  oon* 
nection  that  the  equality  clause  in  the  14tli 
Amendment  did  not  create  any  new  or  sub- 
stantive legal  rights,  nor  enlarge  the  gen- 
eral classification  o-f  rights  of  persons  or 
things  existing  in  any  state  under  the  laws 
thereof.  It  operated  upon  them  aa  it  found 
them  established,  and  it  declared,  in  sub- 
stance, that  such  as  they  were  in  each  state 
they  should  be  held  and  enjoyed  alike  by  all 
persons  within  its  jurisdiction.  Minor  v. 
Happersett,  21  Wall.  162,  22  L.  ed.  627; 
United  States  v.  Cruikshank,  92  U.  S.  542, 
23  L.  ed.  588;  Ward  v.  Flood,  48  Cil.  36,  17 
Am.  Rep.  405. 

But  the  equality  clause  is  not  necessarily 
infringed  by  special  legislation,  or  by  a  leg- 
islative classification  of  persons  or  things. 
"It  'only  requires  the  same  means  and  meth- 
ods to  be  applied  impartially  to  all  the  con- 
stituents of  a  class,  so  that  the  law  shall 
operate  equally  and  uniformly  upon  all  per- 
sons in  similar  circumstances.'  ...  It 
•does  not  prohibit  legislation  which  is  limit- 
ed either  in  the  objects  to  which  it  is  di- 
rected or  by  the  territory  within  which  it  is 
to  operate.  It  merely  requires  that  all  per- 
sons subjected  to  such  legislation  shall  be 
treated  alike  under  like  circumstances  and 
conditions.  .  .  .  The  rule,  therefore^  is 
not  a  substitute  for  municipal  law.  It  only 
prescribes  that  that  law  have  the  attribute 
of  equality  of  operation,  and  equality  of 
operation  does  not  mean  indiscriminate 
operation  on  persons  merely  as  such,  but  on 
persons  according  to  their  relations."  Ma- 
goun V.  Illinois  Trust  &  Sav.  Bank,  supra; 
Kentucky  R.  Tax  Cases,  115  U.  S.  321,  29 
L.  ed.  414,  6  Sup.  Ct.  Rep.  57.  We  have  al- 
ready seen  that  the  14th  Amendment  is  not 
infringed  upon  by  a  state  law  confining  the 
right  of  fishing  within  the  navigable  waters 
of  the  state  to  citizens  of  the  state.  Mc- 
Cready  y.  Virginia,  94  U.  S.  391,  24  L.  ed. 
248. 

Special  legislation  is  not  obnoxious  to  the 
equality  clause  of  the  14th  Amendment,  if 
all  persons  subject  to  it  are  treated  alike 
under  similar  circumstances  and  conditions. 
Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S.  205, 
32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161;  Hayes 
v.  Missouri,  120  U.  S.  68,  30  L.  ed.  578,  7 
Sup.  Ct.  Rep.  350.  Wherever  the  law  oper- 
ates alike  upon  all  persons  and  property 
similarly  situated,  equal  protection  cannot 
be  said  to  be  denied.  Walston  v.  Kevin, 
128  U.  S.  578,  32  L.  ed.  544,  9  Sup.  Ct.  Rep. 
192.  The  equality  clause  means  that  no 
person  or  class  of  persons  shall  be  denied 
the  same  protection  of  the  law  which  is 
enjoyed  by  other  persons  or,  other  classes 
in  the  same  place  and  under  like  circum- 
stances. Missouri  v.  Lewis  (Bowman  y. 
Lewis)  101  U.  6.  22,  26  L.  ed.  989  i  Dow  T. 
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Beidelman,  125  U.  S.  680,  31  L.  ed.  841,  2 
Inters.  Com.  Rep.  56,  8  Sup.  Ct.  Rep.  1028; 
Wurts  V.  Hoagland,  114  U.  S.  COG,  29  L. 
ed.  229,  5  Sup.  Ct.  Rep.  1080;  Missouri  P. 
R.  Co.  V.  Humes,  115  U.  S.  512,  29  L.  ed. 
463,  6  Sup.  Ct.  Rep.  110;  Lowe  v.  Kansas, 
163  U.  S.  81,  41  L.  ed.  78,  16  Sup-  Ct.  Rep. 
1031;  Leavitt  v.  Canadian  P.  R.  Co.  90  Me. 
153,  38  L.R.A.  152,  37  Atl.  886. 

It  was  said  by  this  court  in  State  ▼. 
Mitchell,  97  Me.  66,  94  Am.  St.  Rep.  481,  53 
Atl.  887,  that  "these  constitutional  provi- 
sions do  not  prevent  a  state  diversifying 
its  legislation  or  other  action  to  meet  diver- 
sities in  situations  and  conditions  within 
its  borders.  There  is  no  inhibition  against 
a  state  making  different  regulations  for  dif- 
ferent localities  for  different  kinds  of  busi- 
ness and  occupations.  .  .  .  And  gener- 
ally for  different  matters  affecting  differ- 
ently the  welfare  of  the  people.  Such  dif- 
ferent regulations  of  different  matters  are 
not  discriminations  between  persons,  but 
only  between  things  or  situations.  They 
make  no  discriminations  for  or  against  any; 
one  as  an  individual  or  as  one  of  a  class  of 
individuals,  but  only  for  or  against  his  lo- 
cality, his  business  or  occupation,  the  na- 
ture of  his  property,"  etc. 

But  discrimination,  to  be  constitutional, 
must  be  based  upon  some  reasonable 
ground, — some  difference  which  bears  a  just 
and  proper  relation  to  the  attempted  class- 
ification, and  is  not  a  mere  arbitrary  selec- 
tion. Gulf,  C.  &  S.  P.  R.  Co.  V.  Ellis,  105  U. 
S.  150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255; 
State  v.  Montgomery,  94  Me.  192,  80  Am. 
St.  Rep.  386,  47  Atl.  165.  It  must  be  rea- 
sonable and  based  upon  real  differences  in 
the  situation,  condition,  or  tendencies  of 
things.  State  v.  Mitchell,  supra;  Coving- 
ton &  L.  Turnp.  Road  Co.  v.  Sandford,  164 
U.  S.  578,  41  L.  ed.  560,  17  Sup.  Ct.  Rep. 
198;  New  York,  N.  II.  &  H.  R.  Co.  v.  New 
York,  165  U.  S.  628,  41  L.  ed.  853,  17  Sup. 
Ct.  Rep.   418. 

In  the  light  of  these  interpretations  of 
the  equality  clause  of  the  14th  Amendment, 
is  the  statute  in  question  so  manifestly  un- 
reasonable and  arbitrary  in  its  discrimina- 
tion as  to  fall  before  the  constitutional  in- 
hibition?   We  are  led  to  think  not. 

The  statute  forbids  all  classes  of  persons, 
with  two  exceptions,  from  taking  clams  in 
Scarboro  for  any  purpose.  The  exceptions 
are  inhabitants  or  residents  of  the  town, 
who  may  take  clams  for  the  use  of  them- 
selves and  families,  and  hotel  keepers  with- 
in the  town,  who  may  take  for  the  use  of 
their  hotels.  It  is  evident  that  all  of  the 
inhabitants  of  the  state  cannot  take  clams 
in  Scarboro  without  limit.  Such  indiscrim- 
26  L.ILA.(N.S.) 


inate  taking  might  be  destructive  of  the 
fishing  itself,  a  point  which  is  noticed  in 
some  of  the  cases.  Nickerson  v.  Brackett, 
10  Mass.  212;  Corfield  v.  Coryell,  4  Wash. 
C.  C.  371,  Fed.  Cas.  No.  3,230.  That  the 
state  may,  by  regulation,  prevent  such  de- 
struction we  think  must  be  conceded.  To 
do  this  the  state  must  necessarily  limit  the 
times  within  which  or  the  number  of  per- 
sons by  whom  they  may  be  taken.  The 
state  can  undoubtedly  limit  the  times.  It 
can  fix  "close  times."  But  would  it  be  a 
practicable  regulation  of  clams  for  all  to 
have  clams  one  year  and  none  to  have  any 
another?  We  do  not  know  the  clam -digging 
situation  in  Scarboro  as  the  legislature  is 
presumed  to  have  known.  But  we  are  con- 
cluded by  the  legislative  determination,  that 
the  interest  of  the  public  would  be  promoted 
by  this  legislation.  Com.  v.  Hilton,  174 
Mass.  29,  45  L.R.A.  475,  54  N.  E.  362.  It 
must  be  assumed  that  there  was  good  rea- 
son in  the  public  interest  for  the  classifi- 
cation, saving  only  the  question  of  equal 
protection  of  individuals  or  classes. 

Since  it  must  be  assumed  that  the  public 
interest  required  some  limitation  upon  the 
right  of  clam  fishing,  it  does  not  seem  to 
us  that  it  is  unreasonable  or  arbitrary  for 
the  state,  having  a  proprietary  interest  as 
well  as  a  governmental  power,  all  for  the 
public  benefit,  to  give  the  preference  to 
those  whom  the  law  for  more  than  two  hun- 
dred and  fifty  years  has  given  a  preference, 
and  who  were  enjoying  a  preference  when 
the  14th  Amendment  was  adopted,  namely, 
the  inhabitants  of  the  town  within  which 
the  fisheries  are  located.  The  discrimination 
between  them  and  the  inhabitants  of  other 
towns  seems  to  us  to  "bear  a  just  and  prop- 
er relation"  to  the  difference  in  situation, 
in  locality,  and  in  the  actual  enjoyment  of 
prior  legal  rights  or  privileges.  It  is  not 
unreasonable  that  they  to  whose  doors  na- 
ture has  brought  these  "succulent  bivalves" 
shall  be  entitled  to  them  before  those  who 
are  less  favorably  situated,  whenever  there 
must  be  restriction.  And  we  do  not  think 
that  the  legislative  recognition  of  this 
existing  superiority  in  situation  and  priv- 
ilege denies  to  others  the  equal  protection 
of  the  law. 

And  it  may  be  said,  further,  that  if  the 
state  may,  under  the  circumstances,  prefer 
some,  it  may,  so  far  as  the  14th  Amend- 
ment is  concerned,  entirely  exclude  others. 
A  preference  violates  equality  as  certainly 
as  exclusion  does.  * 

The  reasons  suggested  by  us  for  holding 
that  this  discriminating  legislation  is  not 
inimical  to  the  equal  protection  clause  of 
the  14th  Amendment  apply  alike  to  the 
inhabitant  of  the  town  who  takes  clams  for 
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his  own  use  and  to  the  hotel  keeper  in  the 
town  who  takes  them  for  use  in  his  hotel. 

Exceptions  overruled. 

Case  to  stand  for  trial,  as  per  stipulation. 
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C.  E.  WETTLAUFER,  Appt., 

V. 

NEWTON  J.  BAXTER  et  al. 

(—  Ky  — ,  126  S.  W.  741.) 

Negotiable  Instruments  law  —  interpre- 
tation —  coninion-law  rules. 

1.  Any  doubt  as  to  the  meaning  of  provi- 
sions of  the  negotiable  instruments  law 
must  be  solved  bv  a  reference  to  the  law 
merchant  as  it  was  theretofore  adminis- 
tered. 

Note  —  ncg^otiability. 

2.  A  note  not  containing  the  %vords  "to 
order"  or  "bearer,"  or  their  equivalent,  is 
not  negotiable  under  the  provisions  of  the 
negutiai3.1e  instruments  law. 

Same  — cfTect  of  indorsement. 

3.  The  provision  of  the  negotiable  in- 
etruments  law  that  an  instrument  is  pay- 
able to  bearer  when  the  last  indorsement  is 
in  blank  does'  not  convert  into  a  negotiable 


instrument  a  note  which  does  not  contain 
w^ords  of  negotiability  on  its  face. 

Non-negotiable  note  —  transfer  —  rigrbts. 

4.  Title  to  a  non-negotiable  note  may  be 
transferred  by  indorsement  and  delivery, 
but  the  assignee  acquires  the  instrument 
subject  to  the  law  applicable  to  non-nego- 
tiable paper. 

Pleading  —  foreign  statute. 

5.  To  apply  the  law  of  a  foreign  state  in 
which  a  note  was  made  and  to  be  jiaid,  in 
an  action  upon  the  note,  the  provisions  of 
the  foreign  law  must  be  pleaded. 

Non-negotiable  paper  —  liability  of  in- 
dorser. 

6.  The  assignor  of  a  non-negotiable  note 
is  not  liable  thereon,  unless  the  maker  has 
been  prosecuted  with  due  diligence  to  in- 
solvency. 

(Ma^ch  2,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Daviess   County 
dismissing  an  action  brought  to  recover  the 
ajnount  alleged  to  be  due  on  a  certain  note. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  R.  Skillman,  for  appellant: 
If   the   note   is   not  negotiable,   Baxter's 


Note.  —  Effect  of  hlanh  indorsement  to 
impart  neyotiahility  to  non-negotia^ 
able  instrttmfmt. 

While  the  term  "indorsement"  is  very 
commonly  applied  indifferently  to  both  nego- 
tiable and  non-negotiable  instrument,  in 
the  technical  sense  of  the  term  there  can 
be  no  indorsement  of  non-negotiable  paper. 
Such  paper  may  be  assigned  by  delivery,  and 
the  assignee  acquires  only  the  title  that  his 
indorser  had,  and  takes  tlie  paper  subject  to 
all  equities  and  defences  existing  against  it 
in  the  hands  of  his  assignor.  4  Am.  &  Eny. 
Enc.  Law,  2d  ed.  p.  256. 

In  Leidy  v.  Tammany,  9  Watts,  353,  the 
lower  court  instructed  the  jury  that  the 
blank  indorsement,  after  maturity,  of  a 
note  non-negotiable  on  its  face,  did  not  give 
it  a  negotiable  character,  so  as  to  enable 
the  holder  to  sue  as  indorsee;  but  the  ap- 
pellate court  held  that,  as  between  the  in- 
dorser and  the  holder,  such  indorsement 
could  be  regarded  as  a  new  note,  or  in  the 
light  of  a  bill  of  exchange  drawn  by  the 
indorser  upon  the  maker  of  the  note  in 
favor  of  the  indorsee,  who  could  recover 
from  the  indorser  upon  a  count  for  money 
lent. 

So,  in  Seymour  v.  Van  Slyck,  8  Wend. 
404,  it  was  held  that  such  blank  indorse- 
ment of  a  non-negotiable  note  was  equiva- 
lent to  the  making  of  a  new  note;  that  it 
was  an  absolute  guaranty  that  the  note 
would  be  paid,  and  not  a  conditional  one 
to  pay  if  the  maker  did  not,  upon  demand 
after  due  notice;  and  such  indorser  had  no 
right  to  insist  upon  a  previous  demand  of 
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the  original  maker  and  notice  of  nonpay- 
ment. This  case  was  affirmed  in  15  Wend. 
10,  without  passing  upon  this  question. 

But  in  Aldis  v.  Johnson,  1  Vt.  13G,  where 
it  appeared  that  the  payee  of  a  non-negoti?,- 
ble  note  sold  and  delivered  the  same,  and 
signed  his  name  on  the  back  thereof,  the 
court,  speaking  of  this  as  an  indorsement, 
and  holding  that  the  same  became  subject 
to  the  rules  of  the  law  merchant  with 
respect  to  demand  of  payment  and  notice  of 
nonpayment,  said:  "We  deem  it  most  ex- 
pedient to  treat  the  indorser  of  such  note 
with  blank  indorsement,  as  the  drawer  of  a 
bill  of  exchange,  the  indorsee  as  payee,  and 
the  maker  as  drawee.  .  .  .  And  those 
who  wish  to  be  governed  by  a  different  rule 
can  make  their  own  rule  by  the  terms  of  a 
special  indorsement  on  each  note  at  the 
time  of  the  transfer." 

In  Brenzer  v.  Wightman,  7  Watts  &  S. 
264;  Bay  v.  Freazer,  1  Bav,  66;  and  Car- 
ruth  V.  Walker,  8  Wis.  252,  76  Am.  Dec. 
235,  it  was  held  that,  although  a  note  as 
originally  made  was  not  a  negotiable  note, 
yet  the  payee  by  writing  on  the  back  there- 
of, "pay  to  the  order  of  A,"  and  signing 
his  name  thereto,  made  it,  as  between  him 
and  A,  or  any  subsequent  holder,  a  negotia- 
ble instrument,  subject  to  the  principles 
and  usages  which  govern  instruments  of 
that  character. 

No  cases  other  than  Wettlaufer  v.  Bax- 
ter have  been  discovered  as  to  the  effect 
of  the  provision  of  the  negotiable  instru- 
ment law  considered  in  that  case  upon  this 
question. 
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indorsement  is  equivalent  to  making  a  new 
note,  and  he  may  be  held  as  maker. 

Cromwell  v.  Hewitt,  40  N.  Y.  491,  100 
Am.  Dec.  527;  Richards  v.  Warring,  4  Abb. 
App.  Dec.  47,  1  Eeyes,  676,  39  Barb.  42; 
Seymour  v.  Van  Slyck,  6  Wend.  403,  af- 
firmed in  15  Wend.  19. 

Mr.  J.  D.  Atchison  for  appellees. 

Carroll,  J.,  delivered  the  opinion  of  the 
court : 

In  the  state  of  New  York  on  July  3, 
1905,  the  Buffalo  Carriage  Top  Company  ex- 
ecuted to  Newton  J.  Baxter  the  following 
note:  "January  15,  1906,  after  date  we 
promise  to  pay  to  Newton  J.  Baxter  two 
hundred  and  fifty  dollars  at  58  Carroll  St . 
Buffalo,  N.  Y."  On  the  back  of  the  note 
Newton  J.  Baxter  wrote  his  name,  and  be- 
fore its  maturity  it  was  discounted  by  ap- 
pellant, Wettlaufer,  and  delivered  to  hira 
by  Baxter.  When  the  note  fell  due,  it  was 
presented  to  the  Buffalo  Carriage  Top  Com- 
pany for  payment,  and  payment  refused. 
Thereupon  the  note  was  protested  by  a 
ndtarv,  and  notice  of  its  dishonor  mailed  to 
Baxter  at  his  residence,  in  Owensboro,  Ken- 
tucky. Baxter  declining  to  pay  the  note, 
Huit  was  brought  on  it  against  him  in  the 
Daviess  circuit  court.  A  general  demurrer 
was  sustained  to  the  petition,  and,  declining 
to  plead  further,  the  petition  was  dismissed. 

The  petition  as  amended,  after  setting 
out  substantially  the  facts  before  stated, 
averred  that  the  note  was  executed  and  de- 
livered by  the  payer  to  Baxter  in  the  state 
of  New  York,  and  was  indorsed  and  deliv- 
ered by  Baxter  to  Wettlaufer  in  that  state; 
that,  before  the  execution  of  the  note,  the 
legislature  of  the  state  of  New  York  had 
enacted  what  is  known  as  the  "negotiable 
instrument  law,'*  which  was  in  force  when 
it  was  executed  and  transferred;  and  that 
its  provisions  applied  to  the  note.  It  is 
conceded  that  the  negotiable  instrument  law 
of  the  state  of  New  York  is  identical  with 
the  negotiable  instrument  law  enacted  by 
the  legislature  of  Kentucky  in  March,  1904, 
and  which  is  now  chapter  90B,  §  3720B,  Ky. 
Stat.  (Russell's  Stat.  §§  1820-2014).  The 
questions  involved  in  the  case  are:  Was 
the  note  before  its  indorsement  by  Baxter 
a  negotiable  instrument  within  the  meaning 
of  the  negotiable  instrument  act?  Or,  if 
not,  did  Baxter,  by  signing  his  name  on  the 
back  of  the  note,  and  selling  and  delivering 
it  before  maturity  to  Wettlaufer,  convert  it 
into  a  negotiable  note,  and  make  all  the 
parties  to  it  subject  to  the  negotiable  in- 
strument act  the  same  as  if  it  had  b€>cn  a 
negotiable  note  in  the  first  instance? 

The  contention  of  counsel  for  Baxter  is 
that  the  note  was  not  a  nci^otiablo  instru- 
ment, and  that  Baxter,  by  signing  his  name 
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on  the  back  of  the  note,  became  merely  an 
assignor,  and  not  liable,  unless  suit  was 
brought  on  it  at  the  first  term  of  the  court, 
against  the  maker,  the  Buffalo  Carriage  Top 
Company,  and  it  prosecuted  to  insolvency. 
In  other  words,  the  effort  is  to  apply  to 
this  case  the  rule  of  law  announced  by  this 
court  in  Francis  v.  Gant,  80  Ky.  190,  and 
many  other  cases,  holding  that,  before  an 
assignee  (as  it  is  said  Wettlaufer  is)  can 
recover  of  an  assignor  (as  it  is  contended 
Baxter  is),  he  must  institute  his  action 
against  the  payer  of  the  note  at  the  first 
term  of  the  court  after  the  note  falls  due, 
obtain  judgment,  have  execution  issue,  and 
a  return  of  no  property  found,  without  un- 
reasonable delay.  If  the  law  as  declared  in 
this  line  of  cases  applies  to  this  note,  it  is 
manifest  that  the  ruling  of  the  lower  court 
was  correct,  as  there  is  no  averment  that 
the  Buffalo  Carriage  Top  Company  was 
prosecuted  to  insolvency,  or  that  any  action 
was  brought  against  it  before  proceeding 
against  Baxter.  On  the  other  hand,  the 
contention  for  Wettlaufer  is  that  the  lia- 
bility of  Baxter  upon  this  note  is  to  be 
determined  by  the  negotiable  instrument 
act,  which  repealed  all  former  laws  upon 
the  subject  of  bills  and  notes,  and  the  rights 
and  duties  of  assignees  and  assignors  under 
them,  and  that,  by  the  provisions  of  this 
act,  Baxter  occupies  the  position  of  an  in- 
dorser,  and  not  as  assignor  of  the  note.  Or, 
in  other  words,  that,  although  the  note  may 
not  have  been  negotiable  when  first  executed 
and  delivered,  Baxter  by  his  indorsement 
converted  it  into  a  negotiable  note,  and 
that,  treating  it  as  such,  the  liability  of 
Baxter  and  the  other  parties  must  be  con- 
trolled by  the  negotiable  instrument  act. 

In  considering  the  questions  involved,  we 
will  for  convenience  refer  to  the  negotiable 
instrument  act  adopted  in  this  state.  The 
sections  of  the  act  pertinent  are: 

"§  3720B.  Section  1.  An  instrument  to 
be  negotiated  must  conform  to  the  follow- 
ing requirements:  (1)  It  must  be  in  wri- 
ting and  signed  by.  the  maker  or  drawer. 

(2)  Must  contain  an  unconditional  promise 
or  order  to  pay  a  sum  certain  in  money. 

(3)  Must  be  payable  on  demand  or  at  a 
fixed  or  determinable  future  time.  (4) 
Must  be  payable  to  the  order  of  a  specified 
person  or  to  bearer;  and  (5)  where  the  in- 
strument is  addressed  to  a  drawee,  he  must 
be  named,  or  otherwise  indicated  therein 
within  reasonable  certainty." 

"Sec.  8.  The  instrument  is  payable  to 
order  where  it  is  drawn  payable  to  the 
order  of  a  specified  person  or  to  him  or  his 
order.  It  may  be  drawn  payable  to  the 
order  of:  (1)  A  payee  who  is  not  maker, 
drawer,  or  drawee;  or  (2)  the  drawer  or 
maker;  or   (3)   the  drawee;  or   (4)   two  or 
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more  payees  jointly;  or  (5)  one  or  some  of 
severai  payees;  or  (6)  the  holder  of  an 
office  for  the  time  being.  Where  the  instru- 
ment is  payable  to  order,  the  payee  must 
be  named,  or  otherwise  indicated  therein 
with  reasonable  certainty. 

"Sec.  9.  The  instrument  is  payable  to 
bearer:  (1)  When  it  is  expressed  to  be  so 
payable;  or  (2)  when  it  is  payable  to  a 
person  named  thereon  or  bearer;  or  (3) 
when  it  is  payable  to  the  order  of  a  fic- 
titious or  nonexisting  person,  and  such  fact 
was  known  to  the  person  making  it  so  pay- 
able; or  (4)  when  the  name  of  the  payee 
does  not  purport  to  be  the  name  of  any 
person;  or  (5)  when  the  only  or  last  in- 
dorsement is  an  indorsement  in  blank." 

"Sec.  30.  An  instrument  is  negotiated 
when  it  is  transferred  from  one  person  to 
another  in  such  manner  as  to  constitute  the 
transferee  the  holder  thereof;  if  payable  to 
bearer,  it  is  negotiated  by  delivery;  if  pay- 
able to  order,  it  is  negotiated  by  the  in- 
dorsement of  the  holder,  completed  by  de- 
livery." 

"Sec.  34.  A  special  indorsement  specifies 
the  person  to  whom  or  to  whose  order  the 
instrument  is  to  be  payable;  and  the  in- 
dorsement of  such  indorsee  is  necessary  to 
the  further  negotiation  of  the  instrument. 
An  indorsement  in  blank  specifies  no  in- 
dorsee, and  an  instrument  so  indorsed  is 
payable  to  bearer,  and  may  be  negotiated 
by  delivery." 

"Sec.  184.  A  negotiable  promissory  note 
within  the  meaning  of  tliis  act  is  an  uncon- 
ditional promise  in  writing  made  by  one 
person  to  another,  signed  by  the  maker, 
engaging  to  pay  on  demand  or  at  a  fixed 
or  determinable  future  time,  a  sum  certain 
in  money  to  order  or  to  bearer.  Where  a 
note  is  drawn  to  the  maker's  own  order,  it 
is  not  complete  until  indorsed  by  him." 

The  negotiable  instrument  act  is  not  a 
new  law.  It  is,  with  few  exceptions,  merely 
the  codification  of  old  laws  that  were  in 
force  and  eflTect  by  virtue  of  judicial  pro- 
nouncement or  legislative  enactment,  and 
generally  uniform.  In  many  of  the  states, 
including  our  own,  there  was  very  little 
statutory  law  on  the  subject  of  bills  and 
notes  previous  to  the  passage  of  this  act. 
Some  of  these  statutes  were  not  uniform, 
nor  indeed  wore  the  opinions  of  the  courts 
altogether  in  harmony.  And  so,  to  remove 
the  confusion  and  uncertaintv  that  was 
caused  in  commercial  affairs  by  the  lack  of 
uniformity  in  legislative  enactments  and 
harmony  in  judicial  opinions,  a  committee 
of  gentlemen  learned  in  the  commercial  law 
prepared  the  negotiable  instrument  act,  not 
with  a  view  of  making  any  radical  changes 
in  the  law  as  generally  understood  and  ad- 
ministered, but  to  remove  the  doubt,  as  well 
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as  conflict,  that  had  in  some  inBtaaceB  come 
into  existence  from  difference  in  statutory 
laws  as  well  as  court  opinions.     The  result 
of  their  labors  was  the  present  act,  which 
has  become  the  law  in  a  large  majority  of 
the   states.     And  looking  to  the  intention 
of  the  law  and  the  purpose  of  its  prepara- 
tion and  enactment,  if  there  is  doubt  about 
the  meaning  of  any  of  its  provisions,  and 
that  doubt  can  be  solved  by  a  reference  to 
the  law  merchant  as  it  was  theretofore  ad- 
ministered,   this   law   should  be  looked   to, 
and   the   act,   if   practicable,   given   such   a 
construction  as  will  make  it  harmonize  with 
the  general  principles  of  commercial  law  in 
force  before  its  enactment.    For  the  purpose 
then  of  ascertaining  what  bills  and  notes  it 
was   intended   should  be  negotiable  within 
the  meaning  of  this  act,  .we  may  with  pro- 
priety  inquire  what  words  were  generally 
considered  necessary  to  make  a  note  or  bill 
negotiable  before  this  act  went  into  effect^ 
with  a  view  of  noting  what  change,  if  any, 
was  made  in  this  particular.     In  an  article 
in  7  Cyc.  Law  &  Proc.  p.  606,  by  a  well- 
known    writer   on   commercial   paper,   it  is 
said :    "The  usual  form  of  negotiable  paper  is 
a  provision  for  payment  to  'order*  or  'bearer.' 
These  or  similar  words  are  in  general  neces- 
sary to  its  negotiability,  and  are  often  re- 
quired by  statute,  but  a  note  which  is  non- 
negotiable  for  want  of  such  words  is  still  a 
valid  note,  and  may  be  declared  on  as  such. 
Bills  payable  to  bearer  were  formerly  held 
to  be  non-negotiable,  as  being  without  words 
of  transfer;  but  they  are  now  recognized  as 
negotiable    and    transferable    by    delivery. 
Making  the  instrument  payable  'to  the  or- 
der of  a  person  named  is  the  same  as  to 
such  person  'or  order;'  and  iii  like  manner 
to  a  person  named  'or  bearer*  is  the  same  in 
effect  .as  'to  bearer.'    Without  words  of  ne- 
gotiability purchasers  take  the  bill  or  note 
subject  to  all  defenses  which  were  available 
between  the  original  parties;  and  if  it  was 
originally    non-negotiable,    as    against    the 
original    parties,    it   will    not    be    rendered 
negotiable  by  subsequent  transfer  in  nego- 
tiable form."     The  same  rule  is  announced 
in  4  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  133; 
Story,  Bills  of  Exchange,  §  GO;  Dan.  Keg. 
Inst.  §  105;  Unaka  Nat.  Bank  v.  Butler,  113 
Tenn.  574,  83  S.  W.  655;  Westberg  v.  Chi- 
cago* Lumber  &  Coal  Co.  117  Wis.  589,  94 
N.  W.  572. 

It  will  thus  be  seen  that  it  was  uniformly 
held  that,  in  order  to  make  a  note  or  a  bill 
negotiable,  the  words  "to  order"  or  "to 
bearer,"  or  equivalent  words,  must  be  used 
in  the  body  of  the  note.  It  will  be  kept  in 
mind,  however,  that  the  absence  of  these 
words  do  not  affect  the  validity  of  a  note 
or  render  it  nontransferable  or  nonassigna- 
ble.    Their  only  effect  is  to  make  the  in- 
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stniment  negotiable,  and  thereby  cat  off 
defenses  that  the  maker  or  either  of  the 
parties  to  the  paper  might  have  and  make 
against  a  holder  in  due  course  if  the  note 
was  not  negotiable.  The  negotiable  instru-. 
raent  act  does  not  apply  to,  or  affect  the 
rights  or  liabilities  of  persons  on,  paper 
that  is  not  within  its  meaning  negotiable. 
But  if  a  note  is  made  payable  to  a  specified 
person  "or  order,"  or  to  a  specified  person 
"or  bearer,"  and  such  a  paper  comes  into 
the  hands  of  a  holder  in  due  course — that 
is,  a  holder  who  has  taken  the  instrument 
under  the  following  conditions,  mentioned 
in  §  52:  "(1)  that  the  instrument  is  com- 
plete and  regular  upon  its  face,  (2)  that  he 
became  the  holder  of  it  before  it  was  over- 
due, and  without  notice  that  it  had  been 
previously  dishonored,  if  such  was  the  fact, 
(3)  that  he  took  it  in  good  faith  and  for 
value,  (4)  that,  at  the  time  it  was  nego- 
tiated to  him,  he  had  no  notice  of  any  in- 
firmity in  the  instrument,  or  defect  in  the 
title  of  the  person  negotiating  it," — then 
neither  the  maker  of  the  note  nor  any  other 
person  on  it  can  make  as  against  him  de- 
fenses such  as  fraud,  or  want  of  considera- 
tion, or  the  like,  that  they  or  either  of  them 
might  have  made  if  the  note  was  not  a 
negotiable  instrument.  In  short,  if  a  note 
is  not  a  negotiable  instrument  within  the 
meaning  of  this  act,  then  the  rights  and 
liabilities  of  the  parties  on  it  are  to  be 
determined  by  the  law  as  administered  with 
reference  to  non-negotiable  instruments.  If 
it  is  a  negotiable  instrument  in  the  mean- 
ing of  the  act,  then  the  rights  and  liabili- 
ties of  the  parties  to  it  are  fixed  and  deter- 
mined by  the  provisions  of  the  act  alone. 
This  note  in  our  opinion,  which  waa  pay- 
able to  Baxter  alone,  and  did  not  contain 
the  words  "to  order"  or  **bearer,"  was  not 
a  negotiable  instrument.  These  words  by 
§§  1  and  184  are  indispensable  to  make  the 
paper  a  negotiable  instrument  within  the 
meaning  of  the  act. 

But  the  argument  is  further  made  that, 
as  Baxter  indorsed  the  note  in  blank, — ^that 
is,  signed  his  name  on  the  back  of  it  with- 
out any  other  words, — ^he  thereby  converted 
the  note  into  a  negotiable  instrument.  It 
is  true  that  §  9  of  the  act  provides  that 
'*the  instrument  is  payable  to  bearer  .  .  . 
when  the  only  or  last  indorsement  is  an  in- 
dorsement in  blank ;"  but  this  does  not  mean 
that  an  indorsement  in  blank  converts  a 
note  non-negotiable  on  its  face  and  by  its 
t«rms  into  a  negotiable  note.  This  con- 
struction would  enable  the  person  who  last 
signed  his  name  on  the  back  of  the  note  to 
change  entirely  the  contract  as  entered  into 
between  the  parties,  and  have  the  effect  of 
making  the  maker,  payee,  and  all  prior  in- 
dorsers,  liable  upon  a  negotiable  instrument, 
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when  they  intended  to  and  only  became  lia- 
ble upon  a  note  that  was  not  negotiable, 
and  this,  as  can  readily  be  seen,  would  be 
a  mxwt  important  and  material  change  in 
the  obligation  assumed  by  them  when  they 
signed  the  paper.  To  give  the  act  this  con- 
striction would  place  it  in  the  power  of 
any  indorser  who  choee  to  sign  his  name  in 
blank,  to  change  by  this  act  the  entire  char- 
acter of  the  paper  as  well  as  the  rights  and 
liabilities  of  the  parties  to  it.  It  would 
make  the  character  of  the  paper  depend 
upon  the  manner  of  the  indorsement,  and 
not  upon  the  terms  expressed  in  the  paper. 
Thus,  if  A  indiH^ed  it  in  blank  to  B,  it 
would  be  negotiable;  but,  if  B  indorsed  it 
specially  to  0,  it  would  be  non-negotiable. 
Manifestly  it  was  not  intended  that  the 
mere  indorsement  of  the  note  by  a  remote 
or  other  indorser  should  have  this  effect. 
When  a  paper  is  started  on  its  journey  into 
the  commercial  world,  it  should  retain  to 
the  end  the  character  given  to  it  in  the 
beginning,  and  written  into  its  face.  If  it 
was  intended  to  be  a  negotiable  instrument, 
and  was  so  written,  it  should  continue  to 
be  one.  If  it  was  intended  to  be  a  non- 
negotiable  instrument,  and  was  so  written, 
it  should  so  remain.  Then  everyone  who 
puts  his  name  on  it,  as  well  as  everyone 
who  discounts  or  purchases  it,  will  need 
only  to  read  it  to  know  what  it  is  and  what 
his  rights  and  liabilities  are. 

In  our  opinion  §  9  was  merely  intended 
to  describe  or  designate  the  conditions  under 
which  a  note  negotiable  on  ita  face  might 
become  payable  to  bearer,  and  was  not  in- 
tended to  apply  to  a  note  not  on  its  face  or 
by  its  terms  negotiable.  To  illustrate, — if 
this  note  was  payable  to  "Newton  J.  Bax- 
ter or  order,"  then  the  paper  upon  its  face 
would  be  a  negotiable  instrument,  although 
payable  only  to  Baxter  or  order,  and  the 
only  effect' of  the  indorsement  on  the  note 
by  Baxter  in  blank  would  be  to  convert  the 
note  from  a  note  payable  to  order  into  an 
instrument  payable  to  bearer.  But  this  in- 
dorsement would  not  in  any  manner  change 
the  negotiability  of  the  note,  nor  change  the 
attitude  of  any  of  the  prior  parties  on  the 
note,  or  increase  their  liability,  or  cut  off 
any  defenses  that  they  might  have  made, 
as  it  was  at  all  times  a  negotiable  instru- 
ment. Then,  too,  "when  the  only  or  last 
indorsement  is  an  indorsement  in  blank," 
the  maker,  without  notice  of  any  defect  in 
the  title  of  the  holder,  may  pay  the  same 
to  him,  as  it  will  be  presumed  it  came  into 
his  hands  in  due  course,  no  indorsement 
being  necessary.  Although  the  note,  under 
our  construction  of  the  negotiable  instru- 
ment act,  was  not  a  negotiable  instrument, 
yet  Baxter  had  the  right  to  indorse  it  and 
transfer  it  by  delivery,  and  pass  whatever 
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title  he  had  to  the  transferee  or  assignee. 
But  the  assignee  would  then  take  the  note, 
not  subject  to  the  provisions  of  the  negotia- 
ble instrument  act,  but  under  the  law  ap- 
plicable to  non-negotiable  paper. 

Having  this  view  of  the  matter,  Baxter 
should  be  treated  under  our  statute  as  mere- 
ly the  assignor  of  a  non -negotiable  note,. un- 
less the  further  point  presented  by  counsel 
for  appellant  is  sound.  Upon  this  proposi- 
tion the  argument  is  made  that)  as  the  note 
was  made  in  the  state  of  New  York,  and 
was  there  payable,  and  there  indorsed  and 
transferred  by  Baxter,  the  liability  of  Bax- 
ter is  to  he  determined  by  the  laws  of  that 
state.  And  it  is  said,  in  brief,  that,  under 
the  law  of  that  state,  the  efTect  of  the  in- 
dorsement by  Baxter  was  to  make  him  lia- 
ble to  the  holder  as  a  guarantor  or  maker 
without  proof  of  demand  or  notice  of  non- 
payment; that  the  indorsement  of  the  note, 
although  it  is  not  negotiable,  was  equiva- 
lent to  making  a  new  note;  that  it  was  a 
direct  and  positive  undertaking  on  the  part 
of  the  indorser  to  pay  the  note  to  the  in- 
dorsee^ and  not  a  conditional  one  to  pay, 
if  the  maker  did  not,  upon  demand  after 
notice;  that  the  indorser  in  such  a  case 
stands  in  the  relation  of  principal,  and  not 
as  surety,  to  his  indorsee. 

But  the  case  was  evidently  presented  by 
counsel  fo^  appellant  upon  the  theory  that 
the  note  was  a  negotiable  instrument,  as 
the  petition  as  amended  does  not  set  out 
the  law  of  New  York,  under  which  Baxter 
would  be  liable  as  indorser,  although  the 
note  was  not  negotiable.  If  it  had  been 
intended  to  hold  Baxter  upon  the  note  under 
the  law  of  New  York,  independent  of  the 
negotiable  instrument  act,  then  the  law  of 
that  state  should  have  been  pleaded,  so  that 
we  might  determine  from  its  provisions  the 
liability,  if  any,  undertaken  by  Baxter  when 
he  indorsed  the  paper.  It  is  ivell  settled 
that  when,  in  an  action  brought  in  this 
state,  it  is  attempted  to  hold  a  person  liable 
upon  a  contract  made  in  another  state,  un- 
der a  statute  of  that  state,  the  particular 
statute  under  which  it  is  sought  to  make 
the  party  liable  must  be  pleaded  as  any 
other  fact,  so  that  the  court  may  judge 
from  the  law  as  set  out  in  the  pleading 
what  is  its  meaning  and  effect.  Roots  v. 
Merriwether,  8  Bush,  397.  But,  in  the  ab- 
sence of  a  pleading  setting  out  what  the 
law  of  New  York  was  at  the  time  the  note 
was  indorsed  by  Baxter,  we  cannot  assume 
that  it  was  as  stated  by  counsel  in  argu- 
ment, and  so  his  liability  must  be  measured 
by  our  law  independent  of  the  negotiable 
instrument  act.  And  as  under  this  law 
Baxter  would  be  treated  merely  as  an 
assignor  of  the  note,  and  would  not  be 
liable  unless  and  until  the  maker  had  been 
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first  prosecuted  with  due  diligence  to  in- 
solvency, the  petition  did  not  state  a  cause 
of  action,  Ky.  Stat.  §  481  (Russell's  Stat. 
§  1797);  Campbell  v.  Farmers'  Bank,  10 
Bush,  152;  Edgewood  Distilling  Co.  v.  Now- 
land,  19  Ky.  L.  Rep.  1740,  44  S.  W.  364. 
We  may  add,  however,  that,  as  the  petition 
did  not  state  a  cause  of  action,  the  judg- 
ment below  will  not  bar  a  new  action  under 
the  New  York  statute  properly  pleaded. 
The  judgment  is  affirmed. 
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LAWRENCE  HUGHES,  Appt., 

y. 
MARY  S.  HAlViMOND. 

(—  Ky.  — ,  125  S.  W.  144.) 

Deed  —  provision    for    reverter  —  con- 
flict of  grant. 

1.  A  clause  providing  for  the  reverter  of 
land  in  case  the  grantee  dies  without  bodily 
heirs,  in  the  habendum  of  a  deed  conveying 
property  to  the  separate  use  of  a  married 
woman  to  have  and  to  hold  to  her,  her  heirs 
and  assigns,  forever,  is  void,  and  the  fee 
passes  to  the  grantee. 

Same  —  conveyance  by  grantee  —  eflfcct. 

2.  A  conveyance  .by  one  to  whom  property 
is  deeded  to  have  and  to  hold  to  him  and 
his  heirs  and  assigns  forever  will  defeat  a 
clause  in  the  habendum  providing  for  a 
reverter  in  case  the  grantee  dies  without 
bodily  heirs. 

(February  16,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Henry  County 
in  complainant's  favor  in  an  action  brought 
to  enforce  specific  performance  of  a  con- 
tract for  the  sale  of  certain  land.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  W.  O.  Jackson  for  appellant. 
Messrs.  Turner  &  Turner  for  appellee. 

Nunn,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Appellant  purchased  from  appellee  42  and 
a  fraction  acres  of  land  at  the  price  of  $100 
an  acre,  and  agreed  to  make  the  first  pay- 
ment upon  a  day  named,  upon  the  tender  of 
a  deed  by  appellee  conveying  to  him  a  good 
title  of  general  warranty.  Appellee  tendered 
him  a  deed  upon  the  day  agreed  upon,  and 
demanded  the  first  payment,  which  appel- 
lant declined  to  make  upon  the  ground  that 

Note.  —  As  to  effect  of  other  language  in 
deed  to  cut  down  estate  conveyed  by  grant- 
ing clause,  see  note  to  Carl-Lee  v.  Ellsberry, 
32  L.R.A.(N.S.)   056. 
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the  deed  did  not  convey  to  him  a  good  title; 
and  appellee  then  instituted  this  action  to 
compel  him  to  perform  his  part  of  the  con- 
tract, which  was  in  writing.  Appellant  an- 
swered the  petition,  and  set  forth  the  con- 
veyance from  appellee's  father  and  mother 
to  her  for  the  land,  which  he  claimed  con- 
veyed to  her  the  fee  subject  to  be  defeated 
by  her  dying  without  children.  He  also  al- 
leged that  appellee's  husband  died  after  the 
conveyance  from  her  mother  and  father  to 
her,  and  that  she  now  has  two  children, 
who  reside  with  her.  A  demurrer  waa  sus- 
tained to  this  answer,  and  it  was  adjudged 
by  the  lower  court  that  appellant  accept 
the  deed  and  make  the  payments  as  per 
the  contract. 

The  conveyance  executed  by  appellee's  fa- 
ther and  mother  to  her  is  as  follows :  *'Thia 
indenture,  made  this  14th  day  of  April,  1891, 
between  I.  M.  Johnston  and  Annie  John- 
ston, his  wife,  of  the  first  part,  Mary  S. 
Hammond,  his  daughter,  of  the  second  part, 
both  of  the  county  of  Henry  and  state  of 
Kentucky,  witnesseth  that  for  the  consider- 
ation of  $1  in  hand  paid,  the  receipt  of 
which  is  hereby  acknowledged,  and  for  the 
further  consideration  of  love  and  affection, 
and  for  the  still  further  consideration  of 
$2,000,  to  be  taken  from  the  interest  that 
the  party  of  the  second  part  in  the  estate 
of  the  party  of  the  first  part  at  his  death, 
the  party  of  the  first  part  hereby  conveys  to 
the  party  of  the  second  part,  for  own  use, 
free  from  all  marital  rights  of  her  present 
or  any  future  husband  she  may  have,  a  cer- 
tain tract  of  land  lying  in  Henry  county, 
Kentucky,  described  as  follows:  [Here  fol- 
lows description.]  To  have  and  to  hold  said 
land  to  the  party  of  the  second  part,  her 
heirs  and  assigns,  forever,  with  covenant  of 
general  warranty.  If  the  party  of  the  sec- 
ond part  dies  without  bodily  heirs,  said 
land  is  to  go  back  to  the  heirs  of  the  first 
party." 

The  question  to  be  determined  is:  What 
kind  of  a  title  did  appellee  receive  under 
this  conveyance?  Appellee  contends,  and 
the  lower  court  so  adjudged,  that  it  gave 
her  a  fee-simple  title,  but  appellant  insists 
that  it  does  not.  It  is  and  should  be  the  ob- 
ject of  the  court,  in  all  cases  where  a  deed 
or  will  is  to  be  construed,  to  arrive  at  the 
intention  of  the  parties  to  the  conveyance 
and  the  testator.  It  will  be  observed  that 
the  only  person  named  aa  the  second  party 
in  the  caption,  granting,  and  habendum 
clauses  in  the  deed,  is  appellee,  except  the 
habendum  clause  closes  as  follows:  "If  the 
party  of  the  second  part  dies  without  bodily 
heirs,  said  land  is  to  go  back  to  the  heirs 
of  the  first  party."  And  it  was  these  words 
that  produced  the  doubt  in  appellant's  mind 
as  to  the  ability  of  appellee  to  convey  him 
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a  good  title.  It  haa  been  established  as  a 
general  rule  that  the  granting  clause  in  a 
deed  controls,  and,  if  there  is  anythng  in 
the  habendum  clause  that  conflicts  with  it, 
that  part  of  the  habendum  clause  must  give 
way.  As  stated,  appellee  is  the  only  person 
named  as  grantee  in  the  caption  of  the 
deed;  and  the  granting  clause  conveyed  it 
to  her  without  any  restrictions,  and  by  the 
habendum  clause  the  land  is  conveyed  to 
''her  and  her  heirs  and  assignp,  forever,  with 
covenant  of  general  warranty."  This,  un- 
doubtedly, gave  her  the  fee-simple  title  to 
the  land,  and  the  last  words  of  the  haben- 
dum clause,  above  quoted,  are  simply  an  at* 
tempt  to  limit  her  estate. 

In  the  case  of  Ray  v.  Spears,  23  Ky.  L. 
Rep.  814,  64  S.  W.,413,  this  court,  in  con- 
struing a  conveyance  very  similar  to  the  one 
at  bar,  said:  ''It  is  well  settled  that  the 
granting  clause  in  a  deed  must  prevail  over 
the  habendum,  unless  a  contrary  intention 
is  shown  by  the  deed.  In  this  case  both  the 
granting  and  habendum  clauses  of  the  deed 
convey  the  fee  forever,  in  as  strong  language 
as  could  be  used,  and  after  certain  other 
property  is  conveyed,  the  addition  to  or  con- 
dition is  added,  which,  it  is  claimed,  is  a 
limitation,  or  which  converts  the  title  into 
a  defeasible  fee.  *  It  seems  to  us  that  the 
attempt  to  so  limit  the  absolute  grant  is 
null  and  void,  because  utterly  irconsistent 
A>ith  both  the  granting  and  habendum 
clauses  of  the  conveyance." 

Under  the  deed  from  appellee's  father  and 
mother,  she  was  clearly  given  the  right  and 
powder  to  convey  this  land,  for  it  was  re- 
cited in  the  conveyance  that  she  was  "to 
have  and  to  hold  said  land  to  the  party  of 
the  second  part,  her  heirs  and  assigns,  for- 
ever," which  delegated  to  her  the  power  to 
convey.  Therefore,  if  we  are  mistaken  witli 
reference  to  the  last  clause  of  the  habendum 
being  rendered  nugatory  by  the  granting 
clause,  her  conveyance  to  appellant  would 
pass  the  title  by  reason  of  this  expressed 
power  authorizing  her  to  convey  embodied 
in  the  conveyance.  This  court  also  said,  in 
the  case  before  cited,  that  "even  if  this  con- 
clusion is  not  tenable,  and  if  any  effect  musi; 
be  given  at  all  to  the  conditions  in  ques- 
tion, it  is  clear  that  the  grantor  intended  to 
invest  the  grantee  with  the  power  to  sell 
and  convey  the  land,  and,  if  he  did  so,  its 
proceeds,  in  the  contingency  provided  for, 
should  vest  in  the  grantor  or  his  heirs,  and, 
this  being  true,  the  grantee  thereby  became 
invested  with  fee,  and  with  full  power  to 
convey  a  fee-simple  title." 

If  the  clause  referred  to  is  not  invalid  by 
reason  of  its  conflict  with  the  granting 
clause,  still  appellee,  in  our  opinion,  under 
the  conveyance,  has  the  right  and  power  to 
convey   a  good   and   perfect  title,   and  tho 
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heirs  of  appellee's  father  and  mother  must 
look  to  the  proceeds  derived  from  the  sale 
of  the  laiid  by  appellee^  and  see  that  it  re- 
verts to  them,  instead  of  the  42  and  a  frac- 
tion acres  of  land,  in  case  appellee  dies  with- 
out leaving  children.  This  construction  is 
clearly  authorized  by  the  terms  of  the  con- 
veyance. See  also  the  case  of  Clay  v.  Che- 
nault,  108  Ky.  77,  56  S.  W.  729,  and  the 
many  authorities  therein  cited. 

For  these  reasons,  the  judgment  of  the 
lower  court  is  affirmed. 


MASSACHUSETTS     SUPREME    JUDI- 
CIAIi   COURT. 

EDWARD  J.  yiCKERY 

V. 

JOHN  RITCHIE,  JR. 
(202  Mass.  247,  88  N.  E.  835.) 

Building  contract  —  fair  valne. 

1.  The  law  implies  a  contract  to  pay  the 
fair  value  for  work  and  materials  used  in 
the  erection  of  a  building  on  one's  land, 
under  a  contract  the  clause  in  reference  to 
the  price  in  which  fails  because  of  tho 
fraud  of  the  architect  in  inserting  different 
amounts  in  the  copies  delivered  to  the  owner 
and  the  contractor,  so  that  the  minds  of 
the  parties  never  met  on  the  price. 

Same  —  value. 

2.  That  the  erection  of  a  building  on  a 
lot  does  not  increase  the  value  of  the  prop- 
erty to  the  extent  of  the  cost  of  the  build- 
ing will  not  prevent  the  contractor  from 
holding  the  owner  responsible  for  such  cost, 
in  case  the  parties  do  not  agree  as  to  the 
contract  price,  so  that  the  amount  to  be 
paid  is  left  to  implication  of  law. 

(May  22,  1909.) 


EXCEPTIONS  by  plaintiflf  to  the  direction 
by  the  Superior  Court  for  Suffolk  Coun- 
ty of  a  verdict  in  defendant's  favor  in  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  building  contract. 
Sustained. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  W.  liight,  for  plaintiff: 

The  plaintiff  should  recover  in  quantum 
meruit  though  there  was  a  misunderstand- 
ing between  the  parties  as  to  the  terms  of 
the  contract,  as  the  plaintiff  in  good  faith 
performed  the  contract  as  he  understood  it. 

Hayward  v.  Leonard,  7  Pick.  181,  19  Am. 
Dec.  268;  Blood  v.  Wilson,  141  Mass.  25, 
6  N.  E.  362;  Snow  v.  Ware,  13  Met.  42; 
Hennessey  v.  Deland,  110  Mass.  145;  Cady 
V.  Clark,  16  Gray,  73;  Hartford  &  N.  H. 
R.  Co.  V.  Jackson,  24  Conn.  514,  63  Am. 
Dec.  177;  Rowland  v.  New  York,  N.  H.  & 
H.  R.  Co.  61  Conn.  103,  29  Am.  St  Rep. 
175,  23  Atl.  765;  Turner  v.  Webster,  24 
Kan.  38;  36  Am.  Rep.  251;  Lanins  v.  Woods, 
4  Ky.  L.  Rep.  365;  Greene  v.  Bateman,  2 
Woodb.  &  M.  359,  Fed.  Cas.  No.  5,762; 
Hume  V.  United  States,  132  U.  S.  406,  33 
L.  ed.  393,  10  Sup.  Ct.  Rep.  134;  Clark  y. 
Manchester,  51  N.  H.  594. 

Messrs.  Brandeis,  Dunbar,  &  Natter 
and  Edward  F.  McGlennen,  for  defend- 
ant: 

There  was  no  contract  implied  in  fact. 

Guild  V.  Guild,  15  Pick.  129;  Houck  T. 
Houck,  99  Pa.  552;  Osborn  v.  Guy's  Hos- 
pital, 2  Strange,  728;  Cooper  v.  Cooper,  147 
Mass.  370,  9  Am.  St.  Rep.  721,  17  N.  E. 
892;  Graham  v.  Stanton,  177  Mass.  321,  58 
N.  E.  1023;  Boston  Ice  Co.  v.  Potter,  123 
Mass.  28,  25  Am.  Rep.  9. 

The  use  of  the  property  does  not  impose 


Jfote.  —  Bight  to  recover  on  quantum 
tnertiit  for  services  performed  or  m,a- 
terial  furnished  under  express  con- 
tract invalid  because  the  minds  of 
the  parties  did  not  meet  as  to  terms 
thereof. 

It  is  a  general  rule  of  law  that  "he  who 
gains  the  labor  or  acquires  property  of  an- 
other must  make  reasonable  compensation 
for  the  same."  Van  Deusen  v.  Blum,  38 
Pick.  229,  29  Am.  Dec.  582. 

Hence,  one  furnishing  labor  or  material 
to  another  under  a  contract  which,  for  rea- 
sons not  prejudicial  to  the  person  furnish- 
ing the  same,  is  void  and  of  no  effect,  may 
recover  upon  a  qvantum  meruit  the  value 
thereof  as  a  benefit  to  the  person  receiving 
same  Eastern  Expanded  Metal  Co.  v.  Webb 
Granite  &.  Constr.  Co.  195  Mass.  356,  81 
N.  E.  261,  11  A.  &  E.  Ann.  Cas.  631  (con- 
tract to  erect  building  invalid  under  city 
ordinance). 

And  the  generally  recognized  doctrine  is 
that  it  does  not  follow  from  the  fact  that  a 
contract  is  invalid  because  the  minds  of  the 
26  L.R.A.(N.S.) 


parties  did  not  meet  as  to  some  of  the  es- 
sential terms  thereof,  either  because  of  a 
mutual  mistake  or  uncertainty  therein,  that 
a  party  thereto  who  furnishes  material  or 
renders  services  to  the  other  party,  relying 
upon  the  terms  as  he  understood  them,  is 
without  a  remedy.  Generally  he  is  entitled 
to  recover  what  his  labor  rendered  or  ma- 
terials furnished  were  reasonably  worth. 
Russell  V.  Clough,  71  N.  H.  177,  93  Am.  St. 
Rep.  507,  51  Atl.  632  (contract  to  cut  and 
make  lumber  of  quantity  of  timber)  ;  Hall 
V.  Luckman,  133  Iowa,  518,  110  K  W.  916 
(contract  by  stenographer  to  take  certain 
testimony  and  furnish  transcript  thereof) ; 
Hawkins  v,  Lange,  22  Minn.  557  (contract 
to  cut  and  haul  timber) ;  Beers  v.  Kuchn, 
84  Wis.  33,  54  N.  W.  109  (contract  to 
grade  lot) ;  The  Stanley  H.  Miner,  172  Fed. 
486  (contract  to  raise  and  deliver  a  sunken 
schooner) ;  Cobb  v.  Stevens,  14  Me.  472 
(contract  to  perform  certain  labor) ;  Bluem- 
ner  v.  Garvin,  120  App.  Div.  29,  104  N. 
Y.  Supp.  1009  (contract  by  architect  to 
furnish  plans  for  a  building) ;  Voss  ▼.  Sche- 
'  beck,  25  Ky.  L.  Rep.  481,  76  S.  W.  21  (con- 
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any  .new  obligation,  because  defendant  can- 
not use  his  own  real  estate  without  using 
also  what  the  plaintiff  has  furnished. 

Boston  Electric  Co.  ▼•  Cambridge  163 
Mass.  64,  as  N.  E.  787. 

A  man  without  fault  should  not  be  made 
a  debtor  a^inst  his  will. 

Massachusetts  Mut.  L.  Ins.  Co.  v.  Green, 
185  Mass.  306,  70  N.  E.  202;  Kelley  v. 
Lindsey,  7  Gray,  287;  South  Scituate  v. 
Hanover,  9  Gray,  420;  Andrews  v.  Callen- 
der,  13  Pick.  484;  Keith  v.  dcBussigney,  179 
Mass.  255,  60  N.  E.  614;  Whiting  v.  Sulli- 
van, 7  Mass.  107;  Earle  v.  Coburn,  130  Mass. 
596;  Saunders  v.  Bennett,  160  Mass.  48,  39 
Am.  St.  Rep.  456,  35  N.  E.  Ill;  Courtc- 
manche  v.  Blackstone  Valley  IStreet  R.  Co. 
170  Mass.  50,  64  Am.  St.  Rep.  275,  48  N. 
E.  937. 

Even  if  the  defendant  had  derived  a  bene- 
fit in  excess  of  what  he  paid,  this  would  not 
render  him  liable. 

O'Connor  v.  Hurley,  147  Mass.  145,  16  N. 
E.  764;  Boston  Ice  Co.  v.  Potter,  supra; 
Cook  V.  Doggett,  2  Allen,  439;  Massachu- 
setts Mut.  L.  Ins.  Co.  V.  Green;  Kelley  v. 
Lindsey;  and  South  Scituate  v.  Hanover, — 
supra. 

Knowlton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  to  recover  a  balance  of 
$10,467.16,  alleged  to  be  due  the  plaintiff 
as  a  contractor,  for  the  construction  of  a 
Turkish  bath  house  on  land  of  the  defend- 
ant. The  parties  signed  duplicate  contracts 
in  writing,  covering  the  work.  At  the  time 
when  the  plaintiff  signed  both  copies  of  the 
contract,  the  defendant's  signature  was  at- 
tached, and  the  contract  price  therein  named 


was  $33,721.  When  the  defendant  signed 
them  the  contract  price  stated  in  each  was 
$23,200.  Until  the  building  was  completed, 
the  plaintiff  held  a  contract  under  which  he 
was  to  receive  the  larger  sum,  while  the 
defendant  held  a  contract  for  the  same 
work,  under  which  he  was  to  pay  only  the 
smaller  sum.  This  resulted  from  the  fraud 
of  the  architect  who  drew  the  contracts, 
and  did  all  the  business  and  made  all  the 
payments  for  the  defendant.  The  contracts 
were  on  typewritten  sheets,  and  it  is  sup- 
posed that  the  architect  accomplished  the 
fraud  by  changing  the  sheets  on  which  the 
price  was  written,  before  the  signing  by 
the  plaintiff,  and  before  the  delivery  to  the 
defendant.  The  parties  did  not  discover 
the  discrepancy  between  the  two  writings 
until  after  the  building  was  substantially 
completed.  Each  of  them  acted  honestly 
and  in  good  faith,  trusting  the  statements 
of  the  architect.  The  architect  was  in- 
dicted, but  he  left  the  commonwealth  and 
escaped  punishment. 

The  auditor  found  that  the  market  value 
of  the  labor  and  materials  furnished  by  the 
plaintiff,  not  including  the  customary  charge 
for  the  supervision  of  the  work,  was  $33,- 
499.30,  and  that  their  total  cost  to  the 
plaintiff  was  $32,950.96.  He  found  that  the 
land  and  building  have  cost  the* defendant 
much  more  than  their  market  value.  The 
fmdings  indicate  that  it  was  bad  judgment 
on  the  part  of  the  defendant  to  build  such 
a  structure  upon  the  lot,  and  that  the  in- 
crease in  the  market  value  of  the  real  es 
tate,  by  reason  of  that  which  the  plaintiff 
put  Upon  it,  is  only  $22,000.  The  failure] 
of  the  parties  to  discover  the  difference  be- 
tween   their   copies    of    the    contract    was 


tract  to  r^air  building) ;  Rowland  v.  New 
York,  N.  H.  &  H.  R.  Co.  61  Conn.  103,  29 
Am.  St.  Rep.  175,  23  Atl.  755  (contract 
with  common  carrier  for  carriage  of 
freight) ;  Buck  v.  Pond,  120  Wis.  382,  105 
N.  W.  909  (labor  and  material  expended 
upon  land  under  invalid  contract  of  pur- 
chase). 

The  reason  for  this  doctrine  was  thus 
stated  in  Turner  v.  Webster,  24  Kan.  38, 
36  Am.  Rep.  251:  'The  minds  of  the  par- 
ties met  upon  everything  but  the  compen- 
sation. As  to  that  there  was  no  aggregatio 
meniium.  What  then  should  result?  Should 
he  receive  nothing  because  there  was  no 
mutual  assent  to  the  compensation?  That 
were  manifest  injustice.  Should  his  under- 
standing bind  both  parties?  That  were  a 
wrong  to  them.  Should  theirs  control? 
That  were  an  equal  wrong  to  him.  The 
law,  discarding  both,  says  a  reasonable  com- 
pensation must  be  paid." 

In  Beers  v.  Kuehn,  supra,  the  doctrine 
was  applied  where  there  was  a  dinpute  be- 
tween the  parties  to  a  contract  to  grade  a 
20  L.R.A.(N.S.) 


city  lot,  as  to  the  compensation  to  be  paid 
therefor,  and  it  was  held  that  the  evidence 
as  to  compensation  was  so  utterly  con- 
tradictory that  the  jury  might  well  find 
that  there  never  had  been  a  meeting  of  the 
minds  of  the  parties  with  reference  thereto, 
and  that  as  to  this  matter  there  was  an 
honest  and  mutual  mistake,  both  of  them 
never  having  assented  to  the  same  compen- 
sation, and  hence  it  was  error  for  the  court 
to  refuse  to  submit  the  case  to  the  jury 
upon  this  theory.  Compare  with  Shaw  v. 
Armstrong,  88  Mich.  311,  50  N.  W.  248, 
where  under  very  similar  circumstances  it 
was  held  that  where  the  parties  differed  as 
to  the  compensation  agreed  to  be  paid  for 
certain  services  rendered  under  an  express 
contract,  there  was  no  room  f.or  the  theory 
that  the  minds  of  the  parties  di^d  not  meet 
with  reference  to  this  essential  element  of 
the  contract,  and  that  it  was  merely  a  ques- 
tion for  the  jury  to  determine  which  of 
the  parties  were  right  as  to  the  amount  of 
compensation  to  be  paid. 
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caused  by  the  frequently  repeated  fraudu- 
lent representations  of  the  architect  to  each 
of  them. 

The  plaintiff  and  the  defendant  were 
mistaken  in  supposing  that  they  had 
made  a  binding  contract  for  the  construc- 
tion of  this  building.  Their  minds  never 
met  in  any  agreement  about  the  price.  The 
labor  and  materials  were  furnished  at  the 
defendant's  request  and  for  the  defendant's 
benefit.  From  this  alone  the  law  would 
imply  a  contract  on  the  part  of  the  defend- 
ant to  pay  for  them^  The  fact  that  the 
parties  supposed  the  price  was  fixed  by  a 
contract,  when  in  fact  there  was  no  con- 
tracty  does  not  prevent  this  implication,  but 
leaves  it  as  a  natural  result  of  their  rela- 
tions. Both  parties  understood  and  agreed 
that  the  work  should  be  paid  for,  and  both 
parties  thought  that  they  had  agreed  upon 
the  price.  Their  mutual  mistake  in  this 
particular  left  them  with  no  express  con- 
tract by  which  their  rights  and  liabilities 
could  be  determined.  The  law  implies  an 
obligation  to  pay  for  what  has  been  done 
and  furnished  under  such  circumstances,  and 
the  defendant,  upon  whose  property  the 
^tork  was  done,  has  no  right  to  say  that  it 
is  not  to  be  paid  for.  The  doctrine  is  not 
applicable  to  work  upon  real  estate  alone. 
The  rule  would  be  the  same  if  the  work  and 
materials  were  used  in  the  repair  of  a  car- 
riage, or  of  any  other  article  of  personal 
property,  under  a  supposed  contract  with 
the  owner,  if,  through  a  mutual  mistake  as 
to  the  supposed  agreement  upon  the  price, 
the  contract  became  unenforceable. 

This  rule,  that  labor  and  materials  fur- 
nished for  a  person  at  his  request  are  to  be 
paid  for,  prevails  unless  there  is  something 
in  the  circumstances  or  in  the  relations  of 
the  parties  to  rebut  the  ordinary  presump- 
tion, as  when  the  parties  are  husband  and 
wife,  or  parent  and  child,  living  together  in 
the  same  family,  or  when  there  is  some- 
thing else  to  indicate  that  the  service  is 
gratuitous.  In  a  case  like  the  present,  when 
the  understanding  and  agreement  is  that 
payment  shall  lie  made,  it  would  be  absurd 
to  say  that  nothing  should  be  paid  because 
of  a  failure,  through  a  misunderstanding, 
fully  to  agree. 

The  principle  has  often  been  applied  when 
the  ground  for  an  implication  of  an  agree- 
ment to  pay  was  much  less  strong  than  in 
the  present  case.  In  Butterfield  v.  Byron. 
153  Mass.  517,  12  L.R.A.  571,  25  Am.  St. 
Rep.  654,  27  N.  E.  667,  where  the  owner  was 
to  do  a  part  of  the  work  in  the  erection  of 
a  building,  and  a  contractor  was  to  do  the 
rest,  under  an  express  contract  for  an  agreed 
price,  it  was  held  that,  when  the  building 
was  destroyed  by  lightning,  so  that  the 
contract  became  impossible  of  performance, 
26  L.R.A.(N.S.) 


the  contractor  might  recover,  on  a  quantum 
meruit,  the  fair  value  of  the  labor  and  ma- 
terials that  he  had  furnished.    This  was  on 
the  ground  that,  when  the  contract   came 
to  an  end  without  the  fault  of  either  party, 
there  waa  an  implication  that  what  was  fur- 
nished was  to  be  paid  for,  and  if  it  could 
not  be  paid  for  under  the  contract  it  should 
be  paid  for  on  a  quantum  meruit.    The  same 
thing  had  been  held  previously  in  Clcary  v. 
Sohier,  120  Mass.  210.    As  was  pointed  out 
in  Butterfield  v.  Byron,  page  524,  the  rule 
is   analogous   in   principle   to  the   right   to 
recover  on  a  quantum  meruit  for  that  which 
has  been  paid  or  furnished  under  an  express 
contract,  when  there  is  a  failure  of  the  con- 
sideration.    In  the  present  case   the   labor 
and   materials    were    furnished    for   a   con- 
sideration supposed  by  both  parties  to  exist 
in  the  form  of  an  agreement  by  the  defend- 
ant to  pay  a  stipulated  sum.    Through  the 
mistake  of  both  parties  there  was  no  agree- 
ment, and  that  which  was  thought  to  be  a 
valuable   consideration    failed.      What    was 
furnished   to  the   defendant,   in   accordance 
with  an  agreement  of  both  parties  on  the 
faith  of  this  supposed  consideration,  must 
be  paid   for  when   the   supposed  considera- 
tion fails.     The  principle  was  applied  and 
restated  in  Angus  v.  Scully,  176  Mass.  357, 
49  L.R.A.  562,  79  Am.  St.  Rep.  318,  57  N. 
E.    674.      The   rule   was   said   to   be    ^hat 
where  one   is   to  make   repairs   or  do  any 
other  work  on  the  house  of  another,  under 
a  special  contract,  and  his  contract  becomes 
impossible  of  performance  on  account  of  the 
destruction  of  the  house,  without  any  fault 
on  his  part,  then  he  may  recover  for  what 
he  has   done."     In  Butterfield  v.  Byron   it 
was    said    that    under    such    circumstances 
^'there  is  an  implied  assumpsit  for  what  has 
properly  been  done  by  either  of  them,  the 
law  dealing  with  it  as  done  at  the  request 
of  the  other,  and  creating  a  liability  to  pay 
for  it  its  value,  to  be  determined  by  the 
price  stipulated  in  the  contract,  or  in  some 
other  way  if  the  contract  price  cannot  be 
made   applicable."     To   the   same   effect   is 
the  decision  in  Young  v.  Chicopee,  186  Mass. 
518,  72  N.  E.  63.     The  fundamental  prin- 
ciple was  stated  in  Hebert  v.  Dewey,   191 
Mass.  403-411,  77  N.  E.  822,  in   this  lan- 
guage:     ^'It   is   a  general   rule   that  if  an 
implied  condition  that  fails  is  of  the  essence 
of  the  contract,  and  enters  largely  into  the 
consideration,  in  such  a  way  that  there  can 
be    no    substantial    performance   under    the 
conditions,  the  whole  contract  will  fail,  and 
the  parties  may  have  reasonable  compensa- 
tion  for  what   tJiev   have  done  in  reliance 

■ 

upon  it."  In  the  present  case  the  supposed 
agreement  to  pay  for  the  plaintiff's  work 
and  materials  was  of  the  essence  of  the 
contract,  and  its  only  consideration.     This 
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failed,  and  with  it  the  whole  contract  fell 
to  the  ground,  and  the  parties  may  have 
reasonable  compensation  for  what  they  have 
done  in  reliance  upon  it.  See  Hawkes  v. 
Kehoe,  193  Maas.  419,  423,  424,  10  L.R.A. 
(N.S.)  125,  79  N.  E.  766,  9  A.  &  E.  Ann. 
Gas.  1053.  In  Eastern  Expanded  Metal  Co. 
V.  Webb  Granite  &.  Constr.  Co.  195  Mass. 
356,  362-363,  81  N.  E.  251,  11  A.  &  E.  Ann. 
Cas.  631,^  the  principle  was  applied  to  a 
different  state  of  facts,  and  the  plaintiff 
was  allowed  to  recover  the  price  of  labor 
and  materials  which  had  been  furnished  and 
used,  vpon  a  contract  which  was  void  for 
illegality  and  which  was  disaffirmed  by  the 
plaintiff  for  the  illegality,  when  it  was  en- 
tirely unexecuted  in  that  part  which  the 
law  forbade.  The  court  said:  "In  this  com- 
monwealth, when  labor  and  materials  are 
furnished  and  used  upon  real  estate  under 
a  special  contract,  and,  for  reasons  which 
are  not  prejudicial  to  the  plaintiff,  the  con- 
tract becomes  of  no  effect,  it  is  held  that  the 
party  furnishing  them  may  recover  upon  a 
quantum  meruit  for  their  value  as  a  benefit 
to  the  real  estate."  This  case  definitely  de- 
cides that  when  labor  and  materials  are  fur- 
nished by  a  plaintiff  under  a  special  con- 
tract, and  the  contract  is  not  binding  upon 
either  party^  he  may  recover  upon  a  quantum 
meruit.  See  also  Pullman's  Palace  Car  Co. 
V.  Central  Transp.  Co.  171  U.  S.  138,  150, 
43  L.  ed.  108,  113,  18  Sup.  Ct.  Rep.  808;. 
Congress  &  E.  Spring  Co.  v.  Knowlton,  103 
U.  S.  49,  26  L.  ed.  347;  Logan  County  Nat. 
Bank  v.  Townsend,  139  U.  S.  67,  35  L.  ed. 
107,  11  Sup.  Ct.  Rep.  496.  The  general  prin- 
ciple is  the  same  as  is  always  applied  by  the 
courts  for  the  protection  of  parties  who  have 
acted  under  a  mutual  mistake  of  fact. 

We  think  it  plain  that,  under  such  circum- 
stances as  were  shown  in  the  present  case, 
the  law  implies  a  contract  on  the  part  of 
the   defendant  to  pay   for   that  which   the 
plaintiff  furnished. 
p^If  the  law  implies  an  agreement  to  pay, 
/  how  much  is  to  be  paid?     There  is  but  one 
I    answer.     The  fair  value  of  that  which  was 
I    furnished.     No  other   rule  can   be   applied. 
/    Under  certain  conditions  the  price  fixed  by 
/     the  contract  might  control  in  such  cases.    In 
^stskthis  case  there  was  no  price  fixed. 

The  defendant  contends  that,  because  the 
erection^  of  a  Turkish  bath  house  on  Carver 
street  was  not  a  profitable  investment,  and 
therefore,  through  a  seeming  error  of  judg- 
ment on  the  part  of  the  defendant,  the 
building  did  not  add  to  the  value  of  the 
land  so  much  by  a  large  sum  as  it  cost,  the 
plaintiff  must  suffer  the  consequences  of  the 
defendant's  mistake  and  be  precluded  from 
recovery. 

It  is  suggested  that  Gillis  v.  Cobe,  177 
Mass.  590,  59  N.  E.  455,  allows  recovery 
26  L.R.A.(N.S.) 


only  in  reference  to  the  pecuniary  benefit 
derived  by  the  owner  from  the  change  in  the 
character  of  his  real  estate  produced  by  the 
contractor,  so  that  if,  through  his  own  bad 
judgment,  the  increase  in  the  value  of  the 
property  from  the  construction  of  the  build- 
ing is,  as  in  this  case,  $10,000  to  $15,000  less 
than  the  cost  of  the  building  to  the  con- 
tractor, the  loss  must  fall  upon  the  con- 
tractor if  he  seeks  to  recover  under  the  rule 
stated  in  Hayward  v.  Leonard,  7  Pick.  181, 
19  Am.  Dec.  268.  The  decision  in  Gillis  ▼. 
Cobe  was  by  four  justices  of  the  court,  while 
three  others  of  the  justices  thought  that  a 
part  of  the  statement  of  law  in  the  opinion 
resulted  from  a  misunderstanding  of  the 
meaning  and  effect  of  previous  decisions  of 
this  court.  If,  in  a  suit  founded  on  the  law 
laid  down  in  Hayward  v.  Leonard,  the  de- 
cision in  Gillis  v.  Cobe  can  be  construed  as 
largely  diminishing  the  amount  which  the 
contractor  would  otherwise  be  entitled  to  re- 
cover for  the  erection  of  a  building  like  that 
in  the  present  case,  it  is  to  be  noticed  that 
this  is  the  only  decision  in  this  common- 
wealth in  which  there  has  seemed  to  be  any 
practical  difference  between  the  views  stated 
in  the  opinions  in  the  case,  in  their  applica- 
tion to  the  facts  before  the  court,  and  the 
only  one  in  which  the  court  has  had  occa- 
sion to  consider  the  subject.  The  evidence 
did  not  present  for  consideration  the  effect 
of  unwise  management  by  the  owner  ui)on 
a  contractor's  right  to  recover.  It  is  also 
to  be  noticed  that  nowhere,  so  far  as  we 
have  been  able  to  discover,  does  the  law,  as 
applied  to  such  cases  in  other  jurisdictions, 
make  the  right  of  the  contractor  depend  in 
any  degree  upon  the  profit  or  loss  to  the 
owner,  arising  from  his  wisdom  or  folly, 
or  good  fortune  or  bad  fortune,  in  erecting 
the  building  upon  his  land. 

Whatever  view  may  be  taken  of  the  law 
stated  in  that  decision,  it  has  no  applica- 
tion to  the  case  at  bar.  In  cases  of  that 
class  the  work  is  done  under  an  express  con- 
tract, which  is  binding  upon  both  parties 
to  the  day  of  the  trial.  If  the  contractor 
has  tried  in  good  faith  to  perform  his  con- 
tract, and  has  performed  it  substantially, 
the  courts  hold  that  it  would  be  unjust  for 
the  owner  to  stand  upon  the  contract  and 
refuse  to  pay  anything,  because  of  the  con- 
tractor's failure  to  perform  it  fully.  It  is 
therefore  held  that,  on  equitable  grounds,  he 
must  pay  under  a  rule  which  will  give  him 
all  equitable  rights  secured  by  the  contract,, 
whether  in  regard  to  damages  for  nonper- 
formance, or  the  rate  of  payment  prescribed. 
If  the  plaintiff's  work  and  materials  had 
been  furnished  under  a  binding  contract 
which  had  been  substantially  but  not  per- 
fectly performed,  we  should  be  obliged  to 
determine  whether,  under  the  law  so  often 
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stated  in  Massachusetts,  he  could  be  pre- 
cluded from  recovei^  by  reason  of  the  mis- 
take or  misfortune  of  this  defendant  in  the 
management  of  his  property.  No  such  ques- 
tion arises  on  the  facts  now  before  us.  In 
this  case  there  was  no  express  contract. 
The  plaintiff's  right  is  to  recover  upon  an 
implied  contract  of  an  owner  to  pay  for 
labor  and  materials  used  upon  his  property 
at  his  request.  Whatever  may  be  the  reason 
or  the  measure  of  the  right  of  recovery  in 
cases  like  Hayward  v.  Leonard,  in  cases  of 
the  class  to  which  the  present  one  belongs 
the  right  does  not  depend  upon  the  ultimate 
benefit  received  by  the  owner. 

In  Butterfield  v.  Byron,  ubi  supra,  the  de- 
struction of  the  defendant's  property  by 
lightning  was  what  terminated  the  contract 
and  gave  the  plaintiff  his  right  to  recover. 
In  each  of  the  cases  of  Cleary  v.  Sohier; 
Angus  v,  Scully;  an^  Young  v.  Chicopee, — 
ubi  supra,  the  same  is  true  of  the  destruc- 
tion of  the  owner's  property  by  fire.  In  all 
cases  to  which  this  general  principle  has 
been  applied,  the  recoveiy  has  been  upon  a 
quantum  meruit  for  that  which  was  fur- 
nished, subject  to  diminution  of  the  amount 
by  the  price  named  in  the  contract,  if  that 
was  very  low.  The  right  of  recovery  de- 
pends upon  the  plaintiff's  having  furnished 
property  or  labor,  under  circumstances 
which  entitle  him  to  be  paid  for  it,  not  up- 
on the  ultimate  benefit  to  the  property  of 
the  owner  at  whose  request  it  was  furnished. 

It  follows  that  the  plaintiff  is  ^titled  to 
recover  the  fair  value  of  his  labor  and  ma- 
terials. 

Exceptions  sustained. 


MASSACHUSETTS    SUPREME    JUDI- 
CIAL COURT. 

GEORGE  A.  ABBOTT 

V. 

FRED  S.  WALKER  et  al. 

(204  Mass.  71,  00  N.  E.  405.) 

Evidence  —  declarations  against  title  — 
declarant  still  living. 

1.  Declarations,  against  title,  of  an  own- 
er in  possession,  are  admissible  in  evidence 
against  those  claiming  under  him,  nithough 
he  rs  alive  at  the  time  they  are  cAered  in 
evidence. 

Appeal  — *  refusing     new     trial  —  wrong 
reason. 

2.  The  exercise  by  the  trial  judge  of  his 
discretion  in  refusing  to  grant  a  new  trial 
will  not  be  revised,  although  he  advances 
an  untenable  reason  for  his  ruling,  if  his 
opinion  is  not  part  of  the  record,  so  that  it 
is  not  shown  that  such  reason  is  the  only 
one  for  his  action. 

(.January   6,    191 0.) 
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EXCEPTIONS  by  petitioner  to  rulings  of 
the  Superior   Court  for  Essex  County 
made  during  the  trial  de  novo  of  an  action 
brought  to  register  a  title  to  certain  lands 
which  resulted  in  a  verdict  for  defendants 
on   appeal   from    a   judgment   of   the   land 
court  in  petitioner's  favor.     Overruled. 
The  facts  are  stated  in  the  opinion. 
Mr.  Franklin  N.  Newell,  for  petitioner : 
The  declarations  of  a  former  owner  aa  to 
the  location  of  the  front  and  rear  boundary 
lines  to  her  land  are  not  admissible  in  evi- 

Note.  —  Admissibility  of  declarations 
against  title  hy  former  owntr  as 
against  those  claiming  under  Kinif 
as  affected  hy  fact  that  declarant  is 
living  and  available  as  witness. 

This  note  includes  cases  dealing  with  ad- 
missibility of  declaration  against  title  by 
former  owner  only  when  sought  to  be  used 
against  declarant  or  those  claiming  under 
him,  and  not  when  question  arose  as  be- 
tween third  parties.  It  includes  only  cases 
in  which  the  effect  of  the  declarant  being 
alive  and  available  as  a  witness  was  passed 
upon,  and  excludes  cases  in  which,  though 
it  may  have  appeared  as  a  matter  of  fact 
that  declarant  was  alive  and  capable  of 
being  called,  the  effect  of  the  aspect  of  the 
case  was  not  considered;  though  doubtless 
such  cases  would  be  entitled  to  some  weight. 

It  is  a  well-settled  general  rule  of  law 
that  the  declarations  against  his  own  title 
of  a  former  owner  of  property,  either  real 
or  personal,  made  while  in  the  possession 
thereof,  are  admissible  not  only  against 
himself,  but  also  against  those  claiming  un- 
der him.  And  though  there  was  formerly 
some  doubt  and  confusion  on  the  subject, 
such  declarations  are  now  held  to  be  ad- 
missible, though  the  declarant  is  not  dead, 
but  is  alive,  capable  of  attending  court  and 
within  reach  of  its  process,  llorton  ▼. 
Smith,  8  Ala.  73,  42  Am.  Dec.  628  (realty) ; 
Deming  v.  Carrington,  12  Conn.  1,  30  Am. 
Dec.  591  (realty)  ;  Sandifer  v.  Hoard,  59 
111.  246  (note) ;  Merrick  v.  Parkman,  18 
Me.  407  (note);  Holt  v.  Walker,  20  Me. 
107,  45  Am.  Dec.  98  (personalty) ;  Bridp^ 
V.  Eggleston,  14  Mass,  245,  7  Am.  Dec.  209 
( realty ) ;  Austin  v.  Sawyer,  9  Cow,  39 
(realty)  ;  Guy  v.  Hall,  7  N.  C.  (3  Murph.) 
150  (personalty)  ;  Gribblehouse  v.  Stong, 
3  Rawlc,  437  (realty)  ;  Snelgrove  v.  Mar 
tin,  2  M'Cord  L.  241  (note)  ;  Miilliolland 
v.  Ellitson,  1  Coldw.  307,  78  Am.  Dec.  495 
(personalty);  Davis  v.  Jones,  3  Head,  603 
(realty-disputed  boundary)  ;  Montjyomery 
V.  Lipscomb,  105  Tenn.  144,  68  S.  W.  306 
(realty-disputed  boundarv) ;  Woolway  v. 
Rowe  (1834)  1  Ad.  &  fel.  114  (realty). 
Contra,  Coit  v.  Howd,  1  Gray,  547;  Stephen 
V.  Gwenap  (1S31)  1  Moody  &  R.  120  (but 
see  later  case  of  Woolway  v.  Rowe,  supra). 

But  if  the  maker  of  a  note  elects  to  call 
the  indorser  as  a  witness,  he  thereby  waives 
his  right  to  give  in  evidence  his  declarations 
against  interest.  Merrick  ▼•  Parkman, 
pra. 
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dence,  tmlesi  accompanied  with  affirmative 
proof  that  the  declarant  was  deceased  at  the 
time  of  trial. 

Daggett  V.  ShaWy  6  Met.  223;  Fla^  ▼. 
Mason,  8  Gray,  556;  2  Wigmore,  Ev.  S 1565; 
Greenl.  Ey.  16th  ed.  p.  228. 

Messrs.  Charles  Howard  Poor  and  Es- 
sex S.  Abbott,  for  respondents: 

A  former  owner  of  land  is  so  identified 
in  interest  with  a  subsequent  owner,  hold- 
ing under  the  same  title,  that  his  admission 
respecting  the  title,  made  while  in  posses- 
sion and  vested  with  title,  are  receivable  in 
evidence. 

McKclvey,  Ev.  p.  96;  2  Wigmore,  Ev.  p. 
1216,  §§  1048,  1049,  as  to  admissions  gen- 
erally, p.  1283,  §  1080;  Noyes  v.  Morrill, 
108  Mass.  399;  Pickering  v.  Reynolds,  119 
Mass.  Ill;  Chapman  v.  Edmands,  3  Allen, 
514;  Daggett  v.  Shaw,  5  Met.  226;  Osgood 
V.  Coates,  1  Allen,  77;  Tyler  v.  Mather,  9 
Gray,  178;  Flagg  v.  Mason,  141  Mass.  64,  6 
N.  E.  702;  Woolway  v.  Rowe,  1  Ad.  &  El. 
114;  Deming  v.  Carrington,  12  Conn.  6,  30 
Am.  Dec.  691;  Beecher  v.  Parmele,  9  Vt. 
352,  31  Am.  Dec.  633;  Smith  v.  Powers,  15 
N.  H.  503 ;  Treat  v.  Strickland,  23  Me.  238 ; 
Plimpton  V.  Chamberlain,  4  Gray,  320;  Com. 
V.  Ilenchey,  196  Mass.  300,  82  N.  E.  4;  Dar- 
by V.  Ouseley,  1  Hurlst.  &  N.  1;  Richstein 
V.  Welch,  197  Mass.  224,  83  N.  E.  417; 
Foye  V.  Patch,  132  Mass.  105;  Niles  v. 
Patch,  13  Gray,  254. 

The  refusal  of  the  court  to  grant  a  mo- 
tion for  a  new  trial  is  addressed  to  the  dis- 
cretion of  the  trial  court,  and  cannot  be  re- 
vised on  exceptions. 

Re  Rouse,  195  Mass.  216,  80  N.  E.  822; 
Reeve  v.  Dennett,  137  Mass.  315;  Re  Boyd, 
199  Mass.  262,  85  N.  E.  464;  O'Keeffe  v. 
John  P.. Squire  Co.  188  Mass.  210,  74  N.  E 
340. 

Sheldon,  J.,  delivered  the  opinion  of  the 
court : 

1.  The  declarations  of  Mrs.  Witham  which 
were  admitted  in  evidence  were  made  by  her 
upon  the  petitioner's  land  while  she  was 
its  owner.  They  were  competent  against 
lier  and  against  those  who,  like  the  peti- 
tioner, claim  under  her.  Daggett  v.  Shaw, 
5  Met.  223;  Plimpton  v.  Chamberlain,  4 
Gray,  .320;  Tyler  v.  Mather,  9  Gray,  177, 
182;  Chapman  v.  Edmands,  3  Allen,  512. 
614;  Pickering  v.  Reynolds,  119  Mass.  Ill; 
Simpson  v.  Dix,  131  Mass.  180,  185;  Flagg 
V.  Mason,  141  Mass.  64,  67,  6  N.  E.  702; 
Rowell  V.  Doggett,  143  Mass.  483,  488,  10 
N.  E.  182;  Holmes  v.  Turner's  Falls  Co.  150 
Mass.  535,  544,  6  L.R.A.  283,  23  N.  E.  305; 
Com.  V.  Henchey,  196  Mass.  300,  301,  82  N. 
E.  4.  In  many  of  these  cases  the  person  who 
26  L.R^.(N.S.).    .^ 


made  the  declarations  were  shown  to  be  dead, 
and  that  fact  was  sometimes  adverted  to  by 
the  court;  but  in  others  his  death  was  not 
shown;  and  we  are  not  aware  of  any  case 
in  which  proof  of  death  was  decided  to  be 
necessary  before  admitting  evidence  of  such 
declarations  against  the  declarant  and  those 
claiming  under  him  in  disparagement  or 
limitation  of  their  title.  Such  declarations 
were  held  to  be  competent  in  England,  al- 
though the  person  who  made  them  was  not 
only  alive,  but  was  actually  present  in  court 
when  the  testimony  was  admitted.  Wool- 
way  V.  Rowe,  1  Ad.  &  El.  114.  The  same 
principle  is  maintained  in  Deming  v.  Car- 
rinton,  12  Conn.  1,  30  Am.  Dec.  591 ;  Beech- 
er V.  Parmele,  9  Vt.  352,  31  Am.  Dec.  633; 
Smith  V.  Powers,  15  N.  H.  546,  563,  and 
Treat  v.  Strickland,  23  Me.  234,  238. 

It  may  be  granted  that  such  declarations, 
unaccompanied  by  any  act  which  they  char- 
acterized or  explained,  would  be  incompe- 
tent at  common  law  in  favor  of  their  maker 
or  his  grantees.  Flagg  v.  Mason.  8  Gray, 
556;  Osgood  V.  Coates,  1  Allen,  77;  Morrill 
V.  Titcomb,  8  Allen,  100;  Hay  den  v.  Stone, 
121  Mass.  413.  But  that  is  not  the  ques- 
tion here.  See  Gray  v.  Kelley,  190  Mass. 
184,  188,  70  N.  E.  724.  We  cannot  doubt 
that  the  evidence  of  Mrs.  Witham's  declara- 
tions was  rightly  admitted. 

2.  The  respondents  had  a  verdict,  and  the 
petitioner  moved  for  a  new  trial.  After  ar 
gument  thereon,  the  justice  denied  this  mo- 
tion, and  filed  a  memorandum  to  the  effect 
that  he  did  not  think  that  the  amount  at 
stake  justified  an  order  for  a  new  trial. 
The  petitioner  contends  that  a  new  trial 
could  not  be  refused  for  this  reason. 

We  need  not  consider  whether  the  excep- 
tiond  are  properly  before  us  upon  the  cer- 
tificate of  the  judge;  for  we  are  of  opinion 
that  they  could  not  in  any  event  be  sus* 
tained.  The  motion  was  addressed  wholly 
to  the  discretion  of  the  judge.  Re  Rowse, 
195  Mass.  216,  80  N.  E.  822;  Reeve  v.  Den- 
nett, 137  Mass.  315,  318.  His  memorandum 
is  not  a  part  of  the  record,  and  we  cannot 
assume  that  he  acted  solely  upon  the  ground 
therein  stated.  Re  Boyd,  199  Mass.  262,  85 
N.  E.  464.  We  have  no  right  to  revise  the 
exercise  of  his  discretion  in  refusing  to 
grant  a  new  trial. 

We  do  not  at  all  intimate  that  the  fact 
that  only  a  very  small  amount  is  in  dispute 
may  not  often  be  an  adequate  reason  for 
refusing  a  new  trial  that  otherwise  might 
be  granted.  Boyden  v.  Moore,  5  Mass.  365, 
371.  And  see  the  cases  collected  in  29  Cyc. 
Law  &  Proc.  p.  838. 

Exceptions  overruled. 
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RUSH  B.  WHEELER  and  Wife,  Appts. 

(—  Minn.  — ,  123  N.  W.  414.) 

Deed  —  record  —  subsequent  bona  fide 
purchaser. 

L  An  unrecorded  deed  of  real  property 
is  void  as  to  a  subsequent  bona  fide  pur- 
chaser. 

Evidence  —  burden    of     proof  »  bona 
fides  of  purcliase. 

2.  The  burden,  however,  rests  upon  the 
holder  of  the  second  conveyance  to  estab- 
lish by  competent  evidence  the  good  faith 
of  his  purchase,  and  it  does  not  shift  to  the 
holder  of  the  unrecorded  deed  upon  the  in- 
troduction of  evidence  making  a  prima  facie 
case  of  bona  fides  of  the  second  conveyance. 

Same  —  sufficiency. 

3.  Evidence  held  to  sustain  the  finding 
of  the  trial  court  to  the  efTcct  that  defend- 
ant had  notice  of  plaintilT's  unrecorded 
deed,  and  was  not  a  bona  fide  purchaser. 

Satisfied  mortgage  ^  reinstatement  for 
mistalce. 

4.  The  holder  and  owner  of  a  mortgage 
upon   real  estate,  who,  with  knowledge  of 

Headnotes  by  Bbown,  J. 


an  outstanding  adverse  title,  voluntarily, 
and  without  fraud  or  mistake  of  fact,  or  to 
protect  any  rights  jeopardized  by  the  mort- 
gage, satisfied  the  same  of  record,  held,  on 
the  facts  stated  in  the  opinion,  not  entitled 
to  a  reinstatement  of  the  mortgage  lien. 

Equity  —  relief  —  mistalce  of  law. 

5.  Only  in  exceptional  cases  will  a  court 
of  equity  relieve  a  party  from  the  conse- 
quences of  his  mistakes  of  law. 

(November  26,  1909.) 

APPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Ramsey  County 
denying  a  new  trial  after  judgment  for 
plaintiff  in  an  action  brought  to  determine 
adverse  claims  to  certain  real  property. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  G.  White,  for  appellants: 

W^hen  defendant  has  proved  that  he  was  a 
purchaser  for  value  in  good  faith,  the  bur- 
den thereupon  shifts  to  the  plaintiff  to  es- 
tablish the  affirmative  fact  that  defendant 
had  "notice"  of  the  existence  of  plaintiff's 
deed. 

Wright  V.  Larson,  61  Minn.  321,  38  Am. 
St.  Rep.  504,  63  N.  W.  712;  Bank  of  Far- 
mington  v.  Ellis,  30  Minn.  270,  15  N.  W. 
243;  McNeil  v.  Finnegan,  33  Minn.  375,  23 
N.  W.  640;  Tolbert  v.  Horton,  31  Minn.  518, 


Note.  ^  Right  to  reinstatement  of  tnort' 
gage  released  or  discharged  hy  mis- 
take. 

For  earlier  cases  on  this  question,  see  the 
note  appended  to  Attkisson  v.  Plumb,  58 
L.U.A.  788.  The  later  cases  sustain  the  con- 
clusion stated  in  the  preceding  note,  to  the 
effect  that  a  mortgage  released  by  mistake 
will  be  reinstated,  especially  when  the  rights 
of  third  parties  have  not  intervened. 

As  to  revival  of,  or  subrogation  to,  dis- 
charged mortgage  in  favor  of  assignee  of 
equity  of  redemption,  who  pays  it,  as  against 
junior  lien,  see  note  to  Capitol  Nat.  Bank  v. 
Jlnlmes,  16  L.R.A.(N.S.)   470. 

In  Lawrence  County  Bank  v.  Lambert, 
no  Mo.  App.  620,  92  S.  W.  756,  the  release 
of  a  mort.sjage  given  upon  the  execution  of  a 
new  one  for  the  balance  due,  made  in  ignor- 
ance of  a  judgment  which  would  become  a 
lien  prior  to  the  second  mortgage,  was  set 
aside  in  the  lower  court;  but  the  case  was 
decided  in  the  court  of  appeals  on  other 
grounds. 

In  Hutchison  v.  Fuller,  67  S.  C.  280,  45 
S.  E.  1G4,  where  a  settlement  was  made  with 
a  widow  by  taking  land  in  full  satisfaction 
of  all  claims  secured  by  a  mortgage  and  by 
paying  to  her  a  sum  in  cash,  all  of  tlie  par- 
ties overlooking  the  fact  that  the  children 
bad  an  interest  in  the  land,  it  was  held  to 
he  a  mistake  of  law  from  which  equity 
would  relieve  the  creditor  and  his  grantee 
by  subrogating  his  grantee  to  the  rights 
of  the  creditor  under  the  mortgage,  and 
26  L.R.A.(N.S.) 


granting  foreclosure  against  the  minor  chil- 
dren. 

In  Perry  v.  Fries,  90  App.  Div.  484.  85  N. 
Y.  Supp.  1064,  where  plaintiff  sought  to 
have  a  canceled  first  mortgage  reinstated 
as  against  a  subsequent  purchaser  of  a  sec- 
ond mortgage,  it  was  held  that  the  burden 
of  proof  was  on  the  plaintiff  to  show  that 
the  owner  of  the  second  mortgage  had  no- 
tice of  her  rights  and  that  she  must  meet 
that  burden  by  clear  and  convincing  evi- 
dence. It  was  further  hcid  that  as  the 
plaintiff's  cause  of  action  was  based  en- 
tirely on  her  own  mistake,  there  being  no 
charge  of  fraud,  the  action  was  within  the 
ten-year  statute  of  limitations  and  was 
barred,  it  not  having  been  brought  until 
fourteen  years  after  the  mistake  was  mack*. 
In  answer  to  a  contention  that  such  a  defense 
was  a  "personal  one,"  and  therefore  not 
available  to  defendant,  the  court  said  that 
the  discharge  when  recorded  was,  in  effect, 
a  contract  with  all  parties  who  had  an  in- 
terest in  the  premises  that  the  mortgage  was 
paid,  and  therefore  defendant  was  entitled 
to  plead  the  statute. 

In  Linn  v.  Ziegler,  68  Kan.  528,  75  Pac. 
480,  where  a  satisfaction  of  a  mortgage  was 
entered  under  the  mistaken  belief  that  the 
property  was  exempt  homestead  at  the  time 
of  its  execution,  it  was  held  to  be  of  no  ef- 
fect, no  riglits  of  third  parties  having  in- 
tervened. 

In  White  v.  Stevenson,  144  Cal.  104.  77 
Pac.  828,  where  a  mortgage  was  released  and 
satisfied  a  new  note  and  mortgage,  given. 
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18  N.  W.  047;  Paine  v.  Mason,  7  Ohio  St. 
198;  Nolan  v.  Grant,  53  Iowa,  302,  5  N.  W. 
513;  Hogan  v.  Atlantic  Elevator  Co.  GO 
Minn.  344,  09  N.  W.  1 ;  Mead  v.  Randall, 
08  Minn.  233,  71  N.  W.  31;  Roussain  ▼. 
Patten,  40  Minn.  308,  48  N.  W.  1122;  New- 
ton V.  Newton,  40  Minn.  33,  48  N.  W.  450; 
Plymouth  Cordage  Co.  v,  Seymour,  07  Minn. 
311,  09  N.  W.  1079. 

As  it  is  equitable  and  just  under  all  the 
circumstances  of  this  case  that  the  defend- 
ant should  retain  the  mortgage  as  a  lien 
upon  the  land,  equity  will  revive  and  rein- 
state it. 

Elliott  V.  Tainter,  88  Minn.  377,  03  N. 
W.  124;  Emmert  v.  Thompson,  49  Minn. 
380,  32  Am.  St  Rep.  500,  52  N.  W.  31; 
Sheldon,  Subrogation,  §§  1,  3,  13,  14,  10; 
1  Jones,  Mortg.  §  874;  Arlington  State  Bank 
V.  Paulsen,  67  Neb.  717,  78  N.  W.  303; 
Blodgett  V.  Hitt,  29  Wis.  109;  Arnold  v. 
Green,  110  N.  Y.  500,  23  N.  E.  1 ;  3  Pom.  Eq. 
Jur.  1211 ;  Harris,  Subrogation,  1 ;  Barnes 
V.  Mott,  04  N.  Y.  397, 1  Am.  Rep.  025;  Stev- 
ens v.  Goodenough,  20  Vt.  070;  Harnsber- 
ger  v.  Yancey,  33  Gratt.  527;  Smith  v.  Fo- 
ran,  43  Conn.  244,  21  Am.  Rep.  047;  John- 
son v.  Zink,  51  N.  Y.  333;  Cole  v.  Malcolm, 
00  N.  Y.  303;  Twombly  v.  Cassidy,  82  N. 
Y.  155;  Gans  v.  Thieme,  93  N.  Y.226;  Aver- 
ill  V.  Taylor,  8  N.  Y.  44. 


Mr.  Frederick  N.  Dldcson,  for  respond- 
ent: 

The  burden  was  on  the  defendant  to  show 
by  a  preponderance  of  the  evidence  his  good 
faith;  that  is,  that  he  took  his  subsequent 
deed  for  a  valuable  consideration  and  with- 
out any  knowledge  or  notice  whatever  of  the 
previous  outstanding  deed. 

Roussain  v.  Patten,  40  Minn.  308,  48  N. 
W.  1122;  Mead  v.  Randall,  08  Minn.  230, 
71  N.  W.  31;  Barber  v.  Robinson,  78  Minn. 
190,  80  N.  W.  908;  Fifield  v.  Norton,  79 
Minn.  208,  82  N.  W.  581 ;  Lloyd  v.  jSimons, 
90  Minn.  241,  95  N.  W.  903. 

Tliis  burden  did  not  "shift,"  but  remained 
upon  the  defendant  throughout  the  trial. 

5  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  30-32 ; 
Powers  v.  Russell,  13  Pick.  09;  Dcmeules  v. 
Jewel-  Tea  Co.  103  Minn.  150,  14  L.R.A. 
(N.S.)  954,  123  Am.  St.  Rep.  316,  114  N. 
W.  733;  Rapp  v.  Sarpy  County,  71  Neb. 
382,  98  N.  W.  1042,  102  N.  W.  242. 

To  authorize  equity  to  cancel  a  writing 
on  the  groimd  of  mistake,  based  on  a  mis- 
taken belief  of  a  party,  that  belief  must  be 
a  fair  and  reasonable  one,  and  justified  by 
facts  adequate  to  inspire  it. 

Atkinson  ▼.  Plum,  60  W.  Va.  104,  68 
L.R.A.  788,  40  S.  E.  687. 

The  doctine  of  subrogation  will  not  be 
exercised  in  favor  of  a  volunteer  or  an  in- 


under  a  mistake  as  to  the  authority  of  an 
attorney  in  fact,  who  was  only  authorized 
to  act  concerning  the  first  mortgage  and 
note,  it  was  held  to  be  a  mistake  of  fact, 
from  which  equity  would  relieve,  and  that 
it  is  not  neccssarv  to  obtain  a  decree  cancel- 
mg  the  discharge  before  foreclosing  the 
original  mortgage. 

In  Bowen  v.  Gilbert,  122  Iowa,  448,  98  N. 
W.  273,  where  a  junior  mortgagee  paid  a 
prior  mortgage  to  protect  his  lien,  and,  mis- 
taking his  legal  rights,  procured  its  cancela- 
tion, and  no  rights  of  third  parties  had  in- 
tervened, reinstatement  and  subrogation 
were  granted. 

In  Swedesboro  Loan  &  Bldg.  Asso.  v. 
Gans,  05  N.  J.  Eq.  132,  65  Atl.  82,  a  mort- 
gage canceled  under  a  mistaken  belief  that 
the  mortgagee  had  acquired  title  to  the  land 
was  reinstated. 

In  Taylor  v.  Godfrey,  02  W.  Va.  077,  59 
S.  E.  031,  a  release  of  a  deed  of  trust,  exe- 
cuted by  mistake,  under  the  belief  that  it 
was  a  different  instrument,  was  canceled, 
and  a  sale  of  the  property  to  satisfy  the 
mortgage    deed    decreed. 

In  Mueller  v.  Renkes,  31  Mont.  100,  77  Pac. 
512,  where  defendant  had  relea^sed  a  mortgage 
through  mistake,  the  court  said  that  he  had 
his  option  to  institute  an  action  in  equity, 
nr^ainst  all  interested  parties,  to  set  aside 
the  release  and  foreclose  the  mortgage,  or  to 
sue  in  an  action  at  law  on  the  note,  and 
that,  having  chosen  the  latter,  tlie  trial  court 
did  not  err  in  holding  that  the  mortgage 
was  not  a  lien  on  the  property. 

In  Saint.  ▼.  Cornwall,  207  Pa.  270,  60 
26  L.R.A.(N.S.)  62 


Atl.  440,  the  court  says:  "A  satisfaction 
is  prima  facie  evidence  of  payment,  but  is 
not  conclusive.  It  may  be  shown  upon  the 
trial  of  a  case  that  the  satisfaction  was 
made* by  mistake  or  through  misrepresenta- 
tion or  fraud,  and  the  mortgagee  or  assignee 
satisfying  a  mortgage  under  such  circum- 
stances would  not  be  be  bound  by  the  satis- 
faction.** 

In  Grinin  ▼.  International  Trust  Co.  88  C. 
C.  A.  212,  101  Fed.  48,  there  is  a  dictum 
to  the  effect  that  equity  may  grant  relief 
by  way  of  subrogation  when  the  prior  lien 
has  been  surrendered  in  ignorance  of  the  ex- 
istence of  an  intervening  lien. 

It  was  held  in  Barco  v.  Doyle,  60  Fla. 
488,  39  So.  103,  that  a  bill  to  set  aside  a 
satisfaction  of  a  mortgage,  on  the  ground  of 
ignorance  of  judgments  affecting  property 
conveyed  in  part  consideration  of  the  dis- 
charge, will  not  lie  against  a  purchaser  un- 
der execution,  sale  against  the  mortgagor, 
when  the  purchaser  is  not  shown  to  be  con- 
nected with  the  satisfaction  agieement,  or 
to  have  had  other  than  record  knowledge 
thereof. 

In  Steele  v.  Walter,  204  Pa.  257,  53  Atl. 
1097,  where  one  purcliased  land  subject  to 
a  mortgage  and  subsequently  paid  the 
amount  due  on  the  mortgage,  which  was 
thereupon  satisfied,  it  was  held  that  she  was 
not  entitled  to  have  the  satisfaction  strick- 
en ofT  and  to  be  subrogated  to  the  rights  of 
the  mortgagee,  as  against  a  testamentary 
charge  upon  the  la.nd  inferior  to  the  mort- 
gage, she  having  actual  and  constructive  no-, 
tice  of  such  charge. 
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termeddler,  who  had  no  interest  the  pro- 
tection of  which  required  the  satisfaction  of 
tlie  lien;  it  is  only  invoked  in  favor  of  jun- 
ior lien  holders  who,  in  ignorance  of  prior 
intervening  liens,  satisfy  a  paramount  lien. 
Emraert  v.  Thompson,  49  Minn.  386,  32 
Am.  St  Rep.  506,  62  N.  W.  31 ;  Wadsworth 
V.  Blake,  43  Minn.  509,  46  N.  VV.  1131; 
Mosier's  Appeal,  66  Pa.  70,  93  Am.  Dec. 
783;  27  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
255;  iEtna  L.  Ins.  Co.  v.  Middleport,  124 
U.  S.  534,  31  L.  ed.  537,  8  Sup.  Ct.  Rep. 
625;  3  Pom.  £q.  Jur.  K  1212. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

Action  to  determine  adverse  claims  to  cer- 
tain real  property,  in  which  plaiiitift'  had 
judgment,  and  defendant  appealed  from  an 
order  denying  a  new  trial. 

One  McKeIvy  was  formerly  the  owner  of 
the  property,  lot  22,  block  2,  Wann's  addi- 
tion to  St.  Paul,  and  in  1895  mortgaged  the 
same  to  Bessie  M.  Kern  to  secure  a  loan  of 
$500.  The  mortgage  was  recorded  at  about 
the  date  of  its  execution,  but  has  never  been 
paid.  On  November  12,  1903,  McKelvy  by 
quitclaim  deed  conveyed  the  lot  to  plaintiff 
for  the  consideration  of  $5.  The  deed  was 
not  recorded  until  after  the  commencement 
of  this  action.  On  November  8,  1906,  Mc- 
Kelvy by  warranty  deed  in  due  form  con- 
veyed the  lot  to  defendant  Rush  B.  Wheeler ; 
the  consideration  paid  being  the  sum  of  $15. 
On  November  3,  1906,  prior  to  the  convey- 
ance just  mentioned,  defendant  Wheeler  pur- 
chased and  became  the  owner  of  the  Kern 
mortgage,  paying  therefor  the  sum  of  $25. 
The  transfer  of  the  mortgage  was  by  writ- 
ten assignment  in  due  and  proper  form. 
Thereafter  Wheeler  paid  all  the  taxes  due 
upon  the  property  by  a  purchase  of  the  same 
at  a  forfeited  tax  sale  held  on  November  12, 
1900.  On  November  16,  1906,  he  caused  to 
be  recorded  in  the  office  of  the  register  of 
deeds '  his  deed  from  McKelvy,  the  assign- 
ment of  the  Kern  mortgage,  and  at  the  same 
time  formally  satisfied  the  mortgage  of  rec- 
ord. 

From  this  statement  it  will  be  seen  that 
both  parties  claim  title  through  McKelvy. 
Plaintiff's  deed  was  first  in  time,  but  de- 
fendant's, second  in  time,  was  first  recorded. 
Plaintiff's  deed  was  therefore  void  as  to  de- 
fendant's, provided  defendant  was  a  bona 
fide  purchaser.  Defendant  claimed  on  the 
trial  that  he  purchased  the  property  in  the 
ordinary  course  of  business,  for  a  valuable 
consideration,  and  without  notice  of  the 
prior  deed  to  plaintiff;  while  plaintiff  con- 
tended that  defendant  had  knowledge  of  the 
deed  on  the  date  of  its  execution,  and  was 
again  expressly  informed  of  its  existence  at 
about  the  time  and  before  he  recorded  his 
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deed  and  the  satisfaction  of  the  Kern  mort- 
gage. 

Two  questions  are  presented:  (1)  Wheth- 
er the  finding  of  the  trial  court,  to  the  ef- 
fect that  the  defendant  at  the  time  he  ob- 
tained his  title  had  notice  of  the  prior  deed 
to  plaintiff  is  sustained  by  the  evidence; 
and  (2)  whether,  even  if  he  had  such  notice, 
and  was  not  therefore  a  bona  fide  purchas- 
er, defendant  is  entitled  to  judgment  rein- 
stating the  satisfied  mortgage. 

1.  Upon  the  first  question  little  need  be 
said.  A  careful  examination  of  the  record 
leads  to  the  conclusion  that  the  findings  of 
the  trial  court  are  sustained  by  sufficient 
competent  evidence.  The  testimony  shows 
that  defendant  was  familiar  with  the  prop- 
erty, that  some  years  prior  to  the  time 
plaintiff  purchased  the  same  defendant  sold 
it  to  McKelvy  and  negotiated  for  his  client, 
Mrs.  Kern,  the  mortgage  here  involved.  He 
was  well  acquainted  with  McKelvy  and 
transacted  business  for  him.  He  also  knew 
and  had  had  previous  business  relations  with 
plaintiff's  husband.  The  testimony  of  plain- 
tiff's husband  is  clear  that  at  the  time  he 
procured  for  her  the  deed  from  McKelvy  he 
expressly  informed  defendant  of  the  fact. 
The  evidence  is  also  clear  that,  two  days 
prior  to  the  date  on  which  defendant  re- 
corded his  deed  and  satisfied  the  mortgage, 
he  was  again  informed  of  the  existence  of 
plaintiff's  deed.  Defendant  testified  that  he 
had  no  recollection  of  any  conversation  with 
plaintiff's  husband,  in  which  he  was  in- 
formed of  plaintiff's  deed.  He  did  not  ex- 
pressly deny  the  fact,  but  said  he  did  not 
remember  any  such  conversation  or  informa- 
tion. He  was  positive,  however,  that  plain- 
tiff's husband  did  not  inform  him  of  the  deed 
a  day  or  two  before  he  recorded  his  own  and 
entered  of  record  the  satisfaction  of  the 
mortgage.  Witness  Thompson  testified  that 
prior  to  the  recording  of  defendant's  deed 
be  personally  informed  him  of  plaintiiPs 
deed  and  of  her  claim  to  the  land,  and  at 
plaintifTs  request  urged  defendant  not  to 
bid  against  her  at  the  tax  sale  then  about  to 
take  place.  Defendant  did  not  deny  this 
conversation,  but  fixed  the  date  thereof  aft- 
er the  record  of  his  deed.  This  evidence 
clearly  tends  to  support  plaintiff's  conten- 
tion that  defendant  was  not  a  bona  fide  pur- 
chaser of  the  property,  and,  within  the  rule 
guiding  this  court,  is  sufficient  to  sustain 
the  findings  of  the  trial  court.  Maxfield  v. 
Seabury,  81  Minn.  327,  84  N.  W.  42.  It 
does  not  matter  whether  the  conclusions  of 
the  trial  court  were  reached  with  little  or 
must  hesitation  or  reluctance.  The  rule 
guiding  this  court  remains  the  same.  Mor- 
rissey  v.  Guaranty  Sav.  &  Loan  Asso.  81 
Minn.  426,  84  N.  W.  219. 

Counsel  for   defendant,  with  much  ear- 
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nestness,  urge  upon  our  attention  a  question 
of  burden  of  proof,  insisting  that  in  cases 
of  this  kind,  where  the  holder  of  the  subse- 
quent deed  offers  evidence  that  he  acquired 
the  same  in  the  usual  course  of  business  for 
a  valuable  consideration,  and  the  transac- 
tion is  free  from  suspicious  circumstanceSy  a 
prima  facie  case  of  bona  fide  is  made  out, 
and  the  burden  of  proof  shifts  to  the  shoul- 
ders of  the  «nrecorded-deed  holder  to  over- 
come it  by  a  fair  preponderance  of  the  evi- 
dence; and  he  insist^  that  in  this  case  plain- 
tiff in  her  evidence  failed  to  meet  the  re- 
quirements of  the  rule  as  invoked.  The 
learned  trial  court  correctly  disposed  of  this 
point.  There  is  no  "shifting"  of  the  bur- 
den of  proof  in  cases  of  this  kind.  When 
McKelvy  deeded  the  property  to  plaintiff,  he 
parted  with  all  his  interest  therein,  and  he 
had  nothing  to  convey  at  the  time  of  the 
execution  of  his  deed  to  defendant.  All  his 
title  and  beneficial  interest  had  previously 
passed  to  plain tiiT.  Defendant's  deed,  there- 
fore, was  of  no  force  or  effect  as  a  transfer 
of  the  property  to  him,  except  by  virtue  and 
force  of  the  recording  statutes,  and  then 
only  upon  an  affirmative  showing  of  the 
bona  fides  of  his  purchase.  The  statutes  de- 
clare that  an  unrecorded  deed  is  void  as 
against  a  subsequent  purchaser  in  good 
faith,  and  to  give  effect  to  a  subsequent  deed 
the  burden  is  upon  the  holder  thereof  to  es- 
tablish the  fact  that  he  was  a  bona  fide  pur- 
chaser. This  he  must  prove  by  competent 
evidence,  and  the  burden  rests  upon  him 
throughout  the  trial.  The  mere  fact  that 
certain  evidence  may  make  a  prima  facie 
case  in  his  favor  in  no  proper  view  shifts  the 
laboring  oar  upon  the  holder  of  the  prior 
deed.  Demeules  v.  Jewel  Tea  Co.  103  Minn. 
150,  14  L.R.A.(N.S.)  964,  123  Am.  St.  Rep. 
315,  114  N.  W.  733. 

2.  The  second  question,  namely,  whether 
defendant  is  entitled  to  a  reinstatement  of 
his  mortgage,  must  be  answered  adversely 
to  his  contention.  This  branch  of  the  case 
was  presented  by  defendant's  counsel  mainly 
on  the  theory  of  the  law  of  subrogation; 
and  he  insists  that,  to  entitle  defendant  to 
the  relief  prayed  for,  it  is  not  necessary  that 
either  fraud  or  mistake  be  shown.  We  are 
unable  to  sustain  this  position.  There 
can  be  no  doubt  of  the  authority  of  a  court 
of  equity,  in  a  proper  case,  to  reinstate  a 
satisfied  mortgage  or  other  lien  upon  real 
estate,  when  it  appears  to  have  been  given 
under  mistake,  inadvertence,  or  procured  by 
fraud.  27  Cyc.  Law  &  Proc.  p.  1431,  and 
authorities  there  cited;  Banta  v.  Vreeland, 
15  N.  J.  Eq.  103,  82  Am.  Dec.  269.  When 
voluntarily  given  by  the  mortgagee,  or  other 
lawful  owner  of  the  mortgage,  without  pay- 
ment being  made,  or  when  necessary  to  pro- 
tect some  other  interest,  the  equitable  doc* 
f^  L.R,A.(I^.S.) 


trine  of  subrogation  can  have  no  particular 
application  in  proceedings  to  set  it  aside,  ex- 
cept perhaps  by  analogy.  The  right  of  sub- 
rogation, or  as  otherwise  expressed,  the 
right  to  be  substituted  in  the  place  of  an- 
other, as  applied  to  the  law  of  mortgages 
and  the  payment  thereof,  arises  when  a  per- 
son, not  primarily  liable  for  the  payment 
of  the  iportgage  debt,  nevertheless  pays  it 
for  the  purpose  of  protecting  his  own  rights 
or  interests,  or  under  some  agreement  or  ar- 
rangement with  the  debtor.  In  such  cases, 
equity,  speaking  from  the  standpoint  of 
good  conscience,  substitutes  the  person  so 
discharging  the  debt  to  the  place  of  the 
original  creditor,  so  far  as  to  enable  him  to 
enforce  the  security  for  the  purpose  of  re- 
imbursement. 27  Cyc.  Law  &  Proc.  p.  1426. 
But  where  the  mortgagee,  or  other  holder 
of  the  mortgage,  voluntarily  discharges  the 
same,  he  pays  no  money  to  a  third  person 
to  whose  rights  he  ought  in  equity  to  be 
substituted,  and  the  principles  of  the  law  of 
subrogation  do  not  apply.  The  grounds  us- 
ually made  the  basis  of  relief  from  satisfied 
mortgages,  judgments,  or  other  liens  upon 
real  property  are  fraud  or  mistake, — ^mis- 
take of  fact,  or  perhaps  mistake  of  both 
law  and  fact,  and  in  exceptional  cases  mis- 
take of  law.  The  authorities  are  collected 
and  commented  upon  in  a  note  to  Attkisson 
v.  Plumb,  58  L.R.A.  788.  And  although  a 
case  might  arise  where  a  mortgagee  would 
be  compelled  before  payment  to  satisfy  a 
mortgage  still  owned  and  controlled  by  him, 
in  order  to  protect  other  rights  in  the  prop- 
erty, and  thus  give  rise  to  the  right  of  can- 
celation in  equity  under  the  analogous  doc- 
trine of  subrogation,  it  is  clear  that  such  is 
not  this  case.  There  can  be  no  claim  here 
that  the  mortgage  in  question,  which  had 
been  assigned  to  defendant  and  was  then 
wholly  under  his  control,  wa%  satisfied  by 
him  to  protect  any  right  or  interest  in  the 
property  which  was  jeopardized  by  its  pres- 
ence on  the  record. 

We  therefore  pass  to  the  question  wheth- 
er any  other  recognized  ground  for  the  re- 
lief sought — fraud  or  mistake — is  shown  by 
the  record.  No  fraud  is  claimed,  and  it  is 
clear  that  relief  cannot  be  granted  on  that 
ground.  The  satisfaction  was  the  voluntary 
act  of  defendant,  without  inducement  or  sug- 
gestion from  plaintiff.  Nor  do  we  find  any 
substantial  reason  for  disturbing  the  conclu- 
sion of  the  trial  court  that  there  was  no  mis- 
take of  fact.  Defendant  was  the  owner  of 
the  mortgage,  and,  under  the  findings,  satis- 
fied it  of  record  with  knowledge  of  plaintiff's 
deed.  He  was  informed  of  that  deed  at 
the  time  of  its  execution,  three  years  before 
the  transaction  in  question,  and  again  two 
days  before  he  satisfied  the  mortgage.  He 
waS|  with  respect  to  this  property,  an  ad- 
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versary  of  plaintifT,  who  waa  under  no  ob- 
ligation to  pay  the  mortgage,  and,  in  the 
face  of  her  claim  of  title  to  the  property, 
discharged  it,  not  to  protect  any  interest  of 
his  likely  otherwise  to  be  prejudiced,  or  be- 
caute  of  any  fraud  or  unfair  dealings  on  the 
part  of  plaintiff,  but  to  perfect  a  title 
claimed  by  him  to  be  adverse  and  superior 
to  that  held  by  plaintiff.  Clearly,  under 
such  circumstances,  he  is  not  entitled  to  re- 
lief. Wadsworth  v.  Blake,  43  Minn.  509, 45 
N.  W.  1131;  Emmert  v.  Thompson,  49  Minn. 
380,  32  Am.  St.  Rep.  500,  62  N.  W.  31; 
Faurot  v.  NelT,  32  Oliio  St.  44;  Atkinson  v. 
rium,  60  W.  Va.  104,  68  L.R.A.  788,  40  S. 
E.  587,  and  cases  there  cited. 

Nor  is  defendant  entitled  to  relief  on  the 
theory  that  he  mistook  his  legal  rights,  or 
did  not  understand  the  legal  effect  of  the 
cancelation  of  his  mortgage.  Mistake  of 
law,  unattended  by  any  misunderstanding  of 
the  facts,  presents,  as  a  general  rule,  no 
ground  for  the  interposition  of  equity.  As 
remarked  by  Chief  Justice  Start  in  Trucs- 
dale  V.  Sidle,  65  Minn.  315,  67  N.  W.  1004: 
''It  is  settled  in  this  state  that  in  special 
cases  the  court  will  relieve  a  party  frpm  the 
consequences  of  his  mistakes  of  law;"  but, 
"if  nothing  more  than  a  bare  mistake  of  law 
be  shown,  the  relief  will  rarely,  if  ever,  be 
granted."  Though  there  is  some  conflict  in 
the  authorities  upon  the  question,  the  Trues- 
dale  Case  correctly  lays  down  the  prevailing 
rule  in  this  country.  See  authorities  col- 
lected and  commented  upon  in  notes  to 
Storrs  V.  Barker,  10  Am.  Dec.  316,  Page  v. 
Higgins,  5  L.R.A.  152,  and  German  Ins.  Co. 
V.  Gueck,  0  L.R.A.  835.  Reference  to  a  few 
pertinent  decisions  will  not  be  out  of  place. 

Ignorance  of  the  law  was  held,  in  Garwood 
V.  Eldridge,  2  N.  J.  Eq.  145,  34  Am.  Dec. 
195,  no  ground  for  equitable  relief.  It  ap- 
peared in  th^t  case  that  plaintiff  purchased 
certain  land  which  was  encumbered  by  two 
mortgages.  With  the  consent  of  the  vendors 
he  applied  the  purchase  price  of  the  land 
in  pajTnent  of  the  mortgages  and  procured 
their  discharge  of  record.  Subsequent  to  the 
execution  of  the  mortgages,  but  before  plain- 
tiff obtained  his  deed  for  the  property,  a 
third  person  obtained  a  judgment  against 
the  mortgagor,  which  was  a  lien  upon  the 
land.  After  the  satisfaction  of  the  mort- 
gages, the  judgment  creditor  proceeded  to 
enforce  his  judgment,  and  plaintiff  brought 
the  action  for  a  reinstatement  of  the  mort- 
gages on  the  ground  of  mistake  of  both  law 
and  fact.  The  court  held  that  relief  could 
not  be  granted  on  the  ground  of  mistake 
of  law,  and  that  there  was  no  mistake  of 
fact;  for  plaintiff  could  have  ascertained  the 
existence  of  the  intervening  judgment  by 
consulting  the  record.  Tlie  case  at  bar  is 
much  stronger;  for  here  defendant  hoA  HO* 
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tual  notice  of  plaintifTs  deed.  In  the  ease 
of  Talbot  V.  Garretson,  31  Or.  256,  49  Pac. 
978,  it  waa  held  that,  before  a  court  of 
equity  can  interfere  and  restore  the  lien  of 
a  mortgage  canceled  by  mistake,  it  must 
appear  that  at  the  time  of  such  cancelation 
the  mortgagee  did  not  know  of  the  interven- 
ing lien  over  which  he  desired  to  obtain 
priority  by  the  decree  prayed  for.  In  the 
course  of  the  opinion  in  that  case  the  court 
said:  "This  is  so  elementary  that  its  mere 
statement  is  sufficient.  Manifestly  a  mort- 
gagee who,  with  complete  knowledge  of  the 
existence  of  another  lien  on  the  mortgage 
premises,  deliberately  cancels  and  releases 
his  security,  cannot  subsequently  ask  a  court 
of  equity  to  restore  him  to  his  original  priori- 
ty." Mistake  of  the  legal  effect  of  a  cancela- 
tion of  a  mortgage  was  held  no  ground  for 
restoring  the  mortgage  in  Kyes  v.  Merrill 
Furniture  Co.  92  Wis.  32,  05  N.  W.  735. 
There  an  assignee  in  insolvency  proceedings, 
with  knowledge  of  all  the  facts,  discharged 
mortgages  owned  by  the  insolvent,  and 
sought,  on  the  theory  of  mistake,  to  have 
them  reinstated.  In  Norman  v.  Norman, 
26  S.  C.  41,  11  S.  E.  1096,  it  was  held  that 
a  purchaser,  mistakenly  believing  that  a 
judgment  under  which  he  purchased  at 
sheriffs  sale  was  older  than  a  mortgage  lien, 
cannot  be  relieved  of  his  bid  on  the  ground 
of  mistake  of  fact,  the  mortgage  being  of 
record,  nor  on  the  ground  of  mistake  of  law. 
A  situation  like  that  at  bar  was  present- 
ed in  Bentley  v.  Whitteraore,  18  N.  J.  Eq. 
366,  where  the  court  held  that  if  "a  mort- 
gage on  lands  is  paid  off  by  the  purchaser 
of  the  equity  of  redemption,  and  canceled  in 
fact  and  on  the  record  by  the  purchaser, 
while  under  the  misapprehension  that  his 
title  is  good,  he  cannot,  upon  discovery  that 
his  title  is  not  good,  have  the  canceling  set 
aside  and  the  mortgage  declared  in  force, 
on  the  ground  that,  had  he  then  known  of 
the  defect  in  his  title,  he  would  have  taken 
an  assignment  of  the  mortgage  to  protect  his 
title.  Tlie  mistake  must  be  a  mistake  as 
to  matter  of  fact,  and  not  as  to  a  question 
of  law."  That  case  was  substantially  like 
titat  at  bar,  and  follows  and  applies  the  gen- 
eral rule  that  mistakes  in  matters  of  legal 
rights  furnish  no  basis  for  equitable  relief. 
In  disposing  of  that  caae  the  court  said: 
"Courts  of  equity  have  power  to  correct  mis- 
takes and  protect  from  the  consequences  of 
them.  It  is  one  of  the  well-established  heads 
of  equity  jurisdiction.  .  .  .  But  it  is 
only  mistakes  as  to  fact  that  entitle  to  this 
relief.  It  is  well  settled  that  this  court 
will  not  relieve  for  a  mistake  as  to  the  law. 
Few  transactions  would  be  safe,  if  they 
could  be  set  aside  for  a  misapprehension  of 
the  legal  rights  of  the  parties  to  them.  The 
do^trin^  is  top  well  settled  by  authority. 
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and  too  well  supported  by  the  reason,  .  •  . 
to  be  disregarded."  See  also  to  the  same 
effect,  Hurd  ▼.  Hall,  12  Wis.  113. 

There  is  nothing  exceptional  in  the  facts 
of  the  case  at  bar.  The  amount  involved 
certainly  presents  no  sufficient  reason  for 
extending  relief  or  declaring  the  case  an  ex- 
ception; for  defendant's  pecuniary  invest- 
ment in  the  property  does  not  exceed  $100, 
and  no  other  facts  disclosed  by  the  record 
remove  the  case  from  the  general  rule.  De- 
fendant erroneously  assumed  that  his  title 
was  superior  to  plaintiff's,  because  his  deed 
was  first  recorded;  and  from  this  error,  one 
solely  of  law,  no  equitable  relief  can  be 
granted  on  the  facts  disclosed.  The  au- 
thorities cited  by  defendant's  counsel 
have  reference  more  particularly  to  the 
rule  of  subrogation,  and  have  no  applica- 
tion to  facts  like  those  here  before  the 
court.  If,  as  suggested  in  his  brief,  the 
facts  were  such  as  to  constitute  "legal 
notice"  of  plaintiff's  rights,  "without  in 
any  sense  impugning  the  good  faith 
of  defendant,"  a  different  case  would  prob- 
ably be  presented.  But,  as  we  understand 
the  law,  actual  notice  of  plaintiff's  rights 
completely  negatives  good  faith  on  the  part 
of  defendant.  The  case  is  wholly  unlike  Ben- 
son V.  Markoe,  37  Minn.  30,  5  Am.  St.  Rep. 
81G,  33  N.  W.  38,  where  the  basis  of  the  de- 
cision was  in  the  main  the  unfair  and  in- 
equitable conduct  of  the  plaintiff.  Such 
does  not  appear  in  this  case. 

There  was  no  error  in  the  refusal  of  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence. 

Order  affirmed. 


liOUISIANA  SUPREME  COURT. 

STATE  OF  LOUISIANA 

V. 

LEW  ROSE,  Appt. 

(125  La.  402,  51  So.  496.) 

Cliild   labor  ^  forbidding  ^  constitu- 
tionality. 

1.  Section  1  of  act  No.  301  of  1908,  p. 
453,  entitled,  "An  Act  to  Regulate  the  Em- 
ployment of  Children,  Younj?  Persons,  and 
Women,"  etc.,  is  a  valid  and  constitutional 
exercise  of  legislative  power. 

Headnotes  by  Land,  J. 

Note. —  As  to  whether  child-labor  stat- 
utes apply  to  theatrical  performances,  see 
note  to  Com.  v.  Griffith,  25  L.R.A.(N.S.) 
957. 

As  to  constitutionality  of  cliild-lnbor  laws, 
see    note    to    Starnes   v.    Albion    Mfg.    Co. 
17  L.R.A.(N.8.)  602. 
26  L.RJL(N.S.) 


Same  *-  construction—  theatrical  per- 
formance. 

2.  Said  section  makes  it  unlawful  for  any 
person  to  employ  any  child  under  the  age 
of  fourteen  years  "to  labor  or  work"  in  any 
mill,  factory,  mine,  mercantile  establish- 
ment, etc.,  or  in  any  theater,  concert  hall, 
etc.  Held,  that  the  term  "work"  is  compre- 
hensive enough  to  cover  any  performance 
on  the  stage  of  a  theater  by  a  girl  ten 
years  of  age. 

(Provosty,  J.,  dissents.) 

(January  17,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Juvenile  Court  for  the  Parish  of 
Orleans  convicting  him  of  violating  the 
child- labor  law.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Arthur  B.  Leopold,  for  appellant: 

The  statute  is  unconstitutional,  arbitrary, 
and  oppressive. 

Collett  V.  Scott,  30  Pa.  Super.  Ct.  430. 

A  theatrical  performer  is  not  a  worker  or 
laborer. 

Re  Ho  King,  8  Sawy.  438,  14  Fed.  724; 
Church  of  the  Holy  Trinity  v.  United  States, 
143  U.  S.  464,  36  L.'  ed.  229,  12  Sup.  Ct. 
Rep.  511;  State  ex  rel.  I.  X.  L.  Grocery  Co. 
V.  Land,  108  La.  512,  58  L.R.A.  407,  92  Am. 
St.  Rep.  392,  32  So.  433 ;  Wirth  v.  Calhoun, 
64  Neb.  320,  89  N.  W.  785;  Moore  v.  Amer- 
ican Industrial  Co.  138  N.  C.  304,  50  S.  E. 
687;  Winder  v.  Caldwell,  14  How.  434,  14 
L.  ed.  487;  Parker  v.  Bell,  7  Gray,  429; 
Brockway  v.  Innes,  39  Mich.  47,  33  Am.  Rep. 
348;  Wildner  v.  Ferguson,  42  Minn.  112,  6 
L.R.A.  338,  18  Am.  St.  Rep.  495,  43  N.  W. 
794;  Farinholt  v.  Luckhard,  90  Va.  938, 
44  Am.  St.  Rep.  963,  21  S.  E.  817;  Kline  v. 
Russell,  113  Ga.  1085,  39  S.  E.  477;  Stuart 
V.  Poole,  112  Ga.  818,  81  Am.  St.  Rep.  81, 
38  S.  E.  41 ;  Meands  v.  Park,  95  Me.  527,  50 
Atl.  706. 

Mr.  B.  C.  Shields  also  for  appellant. 

Mr.  Solomon  Wolff,  with  Mr.  St.  Clair 
Adams,  for  appellee: 

The  act  is  not  unconstitutional. 

Farmers'  &  M.  Ins.  Co.  v.  Dobney,  189 
U.  S.  301,  47  L.  ed'.  821,  23  Sup.  Ct.  Rep. 
565;  Kane  v.  Erie  R.  Co.  68  L.R.A.  788,  67 
C.  C.  A.  653,  133  Fed.  681;  Re  Weber,  140 
Cal.  392,  86  Pac.  809;  Re  Spencer,  149  Cal. 
396,  117  Am.  St.  Rep.  137,  86  Pac.  896,  9 
A.  &  E.  Ann.  Cas.  1105;  Bryant  v.  Skill- 
man  Hardware  Co.  76  N.  J.  L.  45,  69  Atl. 
23;  State  v.  Shorey,  48  Or.  390,  24  L.R.A. 
(N.S.)  1121,  86  Pac.  881;  People  v.  Tay- 
lor, 124  App.  Div.  434,  108  N.  Y.  Supp.  796; 
Com.  V.  Hamilton  Mfg.  Co.  120  Mass.  383; 
Com.  V.  Beatty,  15  Pa.  Super.  Ct.  5;  Loch- 
ner  v.  New  York,  198  U.  S.  45,  49  L.  ed. 
937,  25  Sup.  Ct.  Rep.  539,  3  A.  &  E.  Ann. 
Cas.  1133,  affirming  177  N.  Y.  145,  101  Am. 
St.  Rep.  773,  09  N.  E.  373;  Muller  v.  Ore- 
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gon,  208  U.  S.  412,  52  L.  ed.  551,  28  Sup. 
Ot.  Rep.  324,  13  A.  &  E.  Ann.  Gas.  957; 
People  V.  Ewer,  141  N.  Y.  129,  25  L.R.A. 
794,  38  Am.  St.  Rep.  788,  36  N.  E.  4; 
Starnes  v.  Albion  Mfg.  Co.  147  N.  C.  556, 
17  L.R.A.(N.S.)  602,  61  S.  E.  525,  15  A.  & 
E.  Ann.  Cas.  470;  Lenahan  v.  Pittston  Coal 
Min.  Co.  218  Pa.  311,  12  L.R.A.(N.S.)  461, 
120  Am.  St.  Rep.  885,  67  Atl.  642 ;  Collett  v. 
Scott,  30  Pa.  Super.  Ct.  430;  People  v. 
Williams,  189  N.  Y.  131,  12  L.R.A.(N.S.) 
1130,  121  Am.  St.  Rep.  854,  81  N.  E.  778, 
12  A.  &  E.  Ann.  Cas.  798;  People  v.  Orange 
County  Road  Constr.  Co.  175  N.  Y.  84,  65 
L.R.A.'  33,  67  N.  E.  129. 

The  statute  prohibits  acting  in  theaters. 

15  Cyc.  Law  &  Proc.  p.  1042;  24  Cyc.  Law 
&  Proc.  p.  809;  United  States  v.  Church  of 
the  Holy  Trinity,  30  Fed.  303;  Phoenix  Fur- 
niture Co.  V.  Put-In-Bay  Hotel  Co.  66  Fed. 
683;  Re  Sayles,  92  Mich.  354,  52  N.  W.  637; 
Paddock  v.  Balgord,  2  S.  D.  100,  48  N.  W. 
840;  Bishop,  Statutory  Crimes,  §§  82,  101; 
Camp  V.  Baldwin-Melville  Co.  123  La.  258, 
48  So.  927;  Fischer  v.  Hanna,  8  Colo.  App. 
471,  47  Pac.  303;  Hughes  v.  Torgerson,  96 
Ala.  346,  16  L.R.A.  60O,  38  Am.  St.  Rep. 
105,  11  So.  209;  Bank  of  Pennsylvania  v. 
Gries,  35  Pa.  423;  Capron  v.  Strout,  11  Nev. 
304;  Rara  Avis  Gold  &  S.  Min.  Co.  v.  Bous- 
cher,  9  Colo.  385,  12  Pac.  433;  Campbell  v. 
International  Life  Assur.  Soc.  4  Bosw.  298; 
Dixon  V.  People,  168  111.  179,  39  L.R.A. 
116,  48  N.  E.  108;  Cook  v.  North  Metropoli- 
tan Tramways  Co.  L.  R.  18  Q.  B.  Div.  684; 
Couper  v.  Gaboury,  16  C.  C.  A.  112,  30  U.  S. 
App.  325,  69  Fed.  8;  Quarles  v.  State,  55 
Ark.  10,  14  L.R.A.  192,  17  S.  W.  269;  Cor- 
tesy  V.  Territory,  6  N.  M.  682,  19  L.R.A. 
349,  30  Pac.  947;  State  v.  Nesbit,  8  Kan. 
App.  104«  54  Pac.  326. 

Land,  J.,  delivered  the  opinion  of  the 
court : 

Defendant  was  charged  on  affidavit  with 
knowingly  and  unlawfully  permitting  one 
Rosie  Mary  Shields,  a  minor  aged  ten  years, 
to  appear  and  perform  on  the  stage  of  the 
Green  wall  Theater  in  the  city  of  New  Or- 
leans. 

Defendant  filed  a  demurrer  to  the  charge, 
on  the  grounds  that  act  No.  301  of  1908,  p. 
453,  under  which  he  is  prosecuted,  is  un- 
constitutional, in  that  its  provisions  make 
an  arbitrary  and  unreasonable  classification, 
and  are  not  uniform  in  operation,  in  direct 
conflict  with  both  Federal  and  state  Con- 
stitutions; that  said  statute  makes  a  dis- 
crimination in  favor  of  minors  who  work 
or  labor  at  agricultural  or  domestic  indus- 
tries and  against  minors  who  work  or  labor 
at  other  pursuits;  that  said  statute- is  un- 
reasonable and  its  classiflcation  not  uniform 
in  operation,  in  that  minors  are  permitted 
26  L.R.A.  (N.S.) 


to  work  and  labor  in  the  pursuits  specified 
in  the  statute,  where  less  than  five  persona 
are  employed,  and  are  forbidden  to  labor  or 
work  where  more  than  five  persons  are  em- 
ployed. 

This  demurrer  was  overruled,  and  the  de- 
fendant excepted.  The  defendant  then  en- 
tered a  plea  of  not  guilty,  and  on  trial  was 
found  guilty.  The  defendant  filed  a  motion 
for  a  new  trial  on  the  ground  that  the  find- 
ing was  contrary  to  the  law  and  the  evi- 
dence. This  motion  was  overruled.  The 
accused  thereupon  filed  a  motion  in  arrest 
of  judgment  on  a  number  of  grounds,  among 
others,  that  the  affidavit  does  not  disclose 
any  crime,  or  offense  against  the  statute 
and  laws  of  the  state  of  Louisiana,  and  that 
the  statute  in  question  is  unconstitutional 
for  the  reasons  assigned  in  the  demurrer. 

The  motion  in  arrest  was  overruled,  and 
the  defendant  was  sentenced  to  pay  a  fine 
of  $25,  or,  in  default  thereof,  to  serve  thirty 
days  in  the  parish  prison.  The  defendant 
has  appealed. 

Act  No.  83  of  1908,  p.  96,  creating  the  ju- 
venile court  in  the  parish  of  Orleans,  waa 
submitted  as  a  constitutional  amendment  by 
act  No.  245  of  1908,  p.  364,  and  this  amend- 
ment was  adopted  by  the  people. 

Section  2  of  act  No.  83  of  1908  provides 
as  follows:  "Appeals  from  said  court  shall 
be  allowed  on  matters  of  law  only,  and  shall 
be  direct  to  the  supreme  court  of  the  state." 

Til  is  prosecution  is  under  the  provisions 
of  §  1  of  act  No.  301  of  1908,  p.  463,  enti- 
tled, "An  Act  to  Regulate  the  Employment 
of  Children,  Young  Persons,  and  Women  in 
this  State.     .     .     ." 

Section  1  reads  as  follows:  "That  from 
and  after  the  passage  of  this  act  it  shall  be 
unlawful  for  any  person,  agent,  firm,  com- 
pany, copartnership,  or  corporation  to  re- 
quire or  permit  or  suffer  or  employ  any 
child  under  the  age  of  fourteen  years  to  la- 
bor or  work  in  any  mill,  factory,  mine,  pack- 
ing house,  manufacturing  establishment, 
workshop,  laundry,  millinery  or  dressmak- 
ing store  or  mercantile  establishment  in 
which  more  than  five  persons  are  employed, 
or  in  any  theater,  concert  hall,  or  in  or 
about  any  place  of  amusement  where  intoxi- 
cating liquors  are  made  or  sold,  or  in  any 
bowling  alley,  boot  blacking  establishment, 
freight  or  passenger  elevator,  or  in  the  trans- 
mission or  distribution  of  messages,  either 
telegraph  or  telephone,  or  any  other  mes- 
sages, or  merchandise,  or  in  any  other  occu- 
pation not  herein  enumerated  which  may  be 
deemed  unhealthful  or  dangerous. 

"The  provisions  of  this  section  shall  in  no 
way  be  construed  as  applying  to  agricultural 
or  domestic  industries.  Anv  violation  of 
this  provision  shall  be  punishable  by  a  fine 
of  not  less  than  $25  or  more  than  $50,  or  by 
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imprisonment  in  the  parish  jail  (parish 
prison  in  New  Orleans)  for  not  less  than 
ten  days  or  more  than  six  months,  or  both, 
in  the  discretion  of  the  court." 

Section  4  of  the  same  act  reads,  in  part, 
as  follows :  ''That  no  child  or  person  under 
the  age  of  eighteen  years,  and  no  woman, 
sliall  be  employed  in  any  of  the  places  and 
industries  enumerated  in  §  1  of  this  act  for 
a  longer  period  than  ten  hours  per  day  or 
sixty  hours  per  week." 

Section  5  reads,  in  part:  "That  no  boy 
under  the  age  of  sixteen  years  and  no  girl 
under  the  age  of  eighteen  shall  be  employed 
at  any  work  before  the  hour  of  G  in  the 
morning  or  after  the  hour  of  7  at  night. 
Provided  that  this  shall  not  apply  to  per- 
sons working  in  stores  and  mercantile  es- 
tablishments on  Saturday  nights  or  during 
twenty  days  before  Christmas/' 

Section  6  reads,  in  part:  "That  every 
person,  firm,  or  corporation,  agent  or  man- 
ager of  a  corporation  employing  or  permit- 
ting or  suffering  to  work  children  under  the 
age  of  eighteen  years  and  over  the  age  of 
fourteen  in  all  places  of  business  or  estab- 
lishments or  occupations  enumerated  in  §  1 
shall  post  and  keep  posted  in  a  conspicuous 
place  in  every  room  in  which  such  help  is 
employed  or  permitted  or  suffered  to  work 
a  lilt  containing  the  names,  age,  and  place 
of  residence  of  every  person  under  the  age 
of  eighteen  years  employed,  permitted,  or 
suffered  to  work  in  such  room." 

Defendant  contends  that  acting,  dancing, 
or  singing  on  the  stage  of  a  theater  is  not 
**labor  or  work"  in  the  sense  of  the  statute. 
The  word  "work"  has  a  much  more  compre- 
hensive meaning  than  the  term  "labor,"  and 
has  been  thus  defined:  "To  exert  one's  HeM 
for  a  purpose;  to  put  forth  effort  for  the  at- 
tainment of  an  object;  to  be  engaged  in  the 
performance  of  a  task,  duly  or  the  like." 
See  Webster's  International  Diet,  verho. 

The  term  as  thus  defined  covers  all  forms 
of  physical  or  mental  exertions,  or  both  com- 
bined, for  the  attainment  oi  some  object 
other  than  recreation  or  amusement.  The 
object  of  the  statute  was  to  prohibit  the  em- 
plo3rment  of  children  of  tender  years  in  any 
kind  of  labor  or  work  in  the  places,  occupa- 
tions, and  establishments  specified  in  §  ], 
and  in  all  others  that  may  be  deemed  dan- 
gerous or  unhealthful.  Section  5  goes  fur- 
ther, and  in  cases  of  boys  under  sixteen 
years  and  of  girls  under  the  age  of  eighteen 
years  prohibits  their  employment  at  any 
work  before  0  a.  m.  or  after  7  p.  m.  It  goes 
without  saying  that  acting  or  performing 
on  the  stage  necessitates  both  physical  and 
mental  toil;  and  in  our  opinion  the  law- 
maker intended  to  prohibit  the  employment 
of  children  in  theaters  for  labor  or  work  of 
any  kind,  in  the  interest  of  their  heallh  and 
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proper  physical,  moral,  and  mental  develop- 
ment. Whether  such  children  be  employed 
in  one  or  another  kind  of  "labor  or  work" 
is  immaterial.  It  may  be  stated,  in  this 
connection,  that  the  Civil  Code  uses  the 
terms  "servant"  and  "laborer"  as  synony- 
mous. Articles  274G-2750.  Article  2749, 
prescribing  a  penalty  for  sending  away*  a 
"laborer"  before  the  contract  term  has  ex- 
pired, without  any  serious  ground  for  com- 
plaint, has  been  applied  to  a  dancing  girl. 
Baron  v.  Placide,  7  La.  Ann.  229.  And  this 
court  has  applied  the  same  article  to  an 
actor.  Camp  v.  Baldwin-Melville  Co.  123  La. 
267,  48  So.  927. 

The  wisdom  and  policy  of  the  statute  does 
not  concern  the  courts,  whose  function  is 
confined  to  the  interpretation  and  enforce- 
ment of  the  law  as  written. 

The  next  inquiry  is  as  to  the  alleged  un- 
constitutionality of  the  statute.  The  law  is 
presumed  to  be  constitutional,  and  the  bur- 
den is  on  the  defendant  to  show  clearly  and 
beyond  reasonable  dispute  that  its  provi- 
sions are  repugnant  to  the  organic  laws  of 
the  United  States  or  of  the  state  of  Louisi- 
ana. 

We  assume  that  the  demurrer  was  in- 
tended to  charge  that  the  statute  in  question 
is  violative  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  prohibit- 
ing the  abridgment  of  the  privileges  or  im- 
munities of  citizens  of  the  United  States 
or  the  denial  to  any  person  of  the  equal  pro- 
tection of  the  laws. 

In  Starnes  v,  Albion  Mfg.  Co.  147  N.  C. 
556,  17  L.R.A.(N.S.)  602,  61  S.  E.  526,  15 
A.  &  E.  Ann.  Cas.  470,  the  court  said: 
"Child-labor  laws  have  been  adopted  in  near- 
ly all  the  states  of  this  Union  and  Canada, 
and  are  in  force  in  nearly  all  the  govern- 
ments of  Europe  and  of  the  Australian  Con- 
tinent. They  are  founded  upon  the  princi- 
ple that  the  supreme  right  of  the  state  to 
the  guardianship  of  children  controls  the 
natural  rights  of  the  parent,  when  the  wel- 
fare of  society  or  of  the  children  themselves 
conflicts  with  parental  rights.  In  this  coun- 
try their  constitutionality,  so  far  as  we  can 
ascertain,  has  never  been  successfully  as- 
sailed. The  supervision  and  control  of  mi- 
nors is  a  subject  which  has  always  been  re- 
garded as  within  the  province  of  the  legis- 
lative authority.  How  far  it  shall  be  exer- 
cised is  a  question  of  expediency,  which  it 
is  the  province  of  the  legislature  to  deter- 
mine. The  constitutional  guarajity  of  the 
liberty  of  contract  does  not  apply  to  chil- 
dren of  tender  years  nor  prevent  legislation 
for  their  protection.  *So  far  as  such  regu- 
lations control  and  limit  the  powers  of  mi- 
nors to  contract  for  labor,  there  has  never 
been,*  says  Mr.  Tiedeman,  *and  never  can 
be,  any  question  as  to  their  constitutional- 
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ity.  Minors  are  the  wards  of  the  nation, 
and  even  the  control  of  them  by  parents  is 
subject  to  the  unlimited  supervisory  control 
of  the  state.'  1  Tiedeman,  State  &  Federal 
Control  of  Persons  &  Property,  p.  325.  An- 
other eminent  writer  savs:  The  constitu- 
tionality  of  legislation  for  the  protection  of 
chtldren  or  minors  is  rarely  questioned,  and 
the  legislature  is  conceded  a  wide  discre- 
tion in  creating  restraints.  Even  the  courts 
wliich  take  a  very  liberal  view  of  individual 
liberty  .  .  .  would  concede  that  such 
paternal  control  may  be  exercised  over  chil- 
dren, especially  in  the  choice  of  occupa- 
tions, hours  of  labor,  payment  of  wages, 
and  everything  pertaining  to  edueation ;  and 
in  these  matters  a  wide  and  constantly  ex- 
panding legislative  activity  is  exercised.' 
Freund,  Pol.  Power,  §  259." 

The  text  is  supported  by  the  citation  of 
cases  from  other  states,  and  the  esse  note 
states:  "The  courts  have  with  great  uni- 
formity upheld  laws  looking  toward  the  pro- 
tection and  well-being  of  children,  and  pro- 
hibiting their  employment  in  dangerous  or 
immoral  occupations  and  places.  Such  laws 
are  held  to  be  within  the  police  power  of 
the  state,  and  tlie  courts  generally  hold  that 
the  legislature  has  full  power  to  fix  the  ago 
at  which  a  child  may  be  employed,  and 
that  it  is  to  be' the  sole  judge  as  to  the  ne- 
cessity of  the  law."  17  L.R.A.(N.S.)  C02, 
note. 

In  the  some  case  note.  Re  Weber,  149  Cal. 
392,  86  Pac.  809,  is  referred  to  as  holding 
as  constitutional  a  statute  which  "prohib- 
ited {he  employment  of  children  under  six- 
teen in  any  dangerous  or  immoral  occupa- 
tion or  business  or  for  public  entertainment 
.  .  .  except  singing  ^n  churches,  schools, 
and  academies"  (Stat.  1905,  chap.  568, 
§  272),  and  that  the  law  did  not  make  an 
arbitrary  or  unfair  discrimination  by  allow- 
ing the  employment  of  children  as  singers 
or  musicians  in  churches,  schools,  and  acade- 
mies. The  same  case  note  also  cites  People 
V.  Ewer,  141  N.  Y.  129,  25  L.R.A.  794,  38 
Am.  St.  Rep.  788,  36  N.  E.  4,  as  holding 
valid  and  constitutional  a  statute  prohibit- 
ing the  employment  of  girls  under  fourteen 
years  of  age  aa  dancers  or  in  theatrical  ex- 
hibitions. 

The  supreme  court  of  California  in  1906 
held  that  a  statute  prohibiting  the  employ- 
ment of  children  under  fourteen  years  of 
age  in  certain  specified  occupations  waa  not 
invalid,  either  as  making  an  unfair  dis- 
crimination against  the  occupations  men- 
tioned, or  as  unduly  restricting  the  rights 
of  minors  to  work  at  any  and  every  occupa- 
tion in  which  they  may  wish  to  engage. 
See  Re  Spencer,  149  Cal.  396,  117  Am.  St 
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Rep.  137,  86  Pac.  806,  9  A.  &  E.  Aiin.  Cajs. 
1105. 

In  the  enactment  of  the  statute  now  in 
question,  the  legislature  had  the  power  to 
discriminate  between  occupations,  by  classi- 
fying some  of  them  as  unsuited  to  the  prop- 
er mental,  moral,  or  physical  development 
of  children  of  tender  years.  In  such  a  mat- 
ter the  judgment  of  the  court  cannot  be 
substituted  for  the  discretion  of  the  law- 
maker. The  act  might  have  been  deemed 
arbitrary  and  unreasonable  if  it  had  pro- 
hibited the  employment  of  children  in  all 
kinds  of  occupation. 

The  contention  that  the  words  "where  in- 
toxicating liquors  are  made  or  sold"  qual- 
ify the  word  "theater"  is  without  plausi- 
bility. If  the  words  quoted  apply  to  thea- 
ters and  concert  halls,  they  qualify  every 
other  occupation  and  business  mentioned  in 
the  statute.  A  construction  which  necessi- 
tates the  substitution  of  "and"  for  "or"  and 
eliminates  all  punctuation  marks  is  wholly 
inadmissible. 

The  contention  that  the  statute  makes  an 
unlawful  discrimination  between  manufac- 
turing, mining,  and  business  occupations 
employing  more  than  five  persons,  and  those 
employing  five  persons  or  less,  is  without 
force.  The  Constitution  of  1898  adopted  a 
similar  basis  of  classification  in  the  matter 
of  exemption  from  taxation.  Article  230. 
The  lawmaker  had  to  draw  the  line  some- 
where so  as  to  exclude  from  the  purview  of 
the  general  terms  of  the  statute  occupations 
pursued  by  families  or  in  which  but  a  few 
persons  were  employed.  But  this  limitation 
of  number  of  employees  does  not  apply  to 
theaters,  concert  halls,  etc.,  and  the  de- 
fendant is  in  no  manner  affected  by  the  al- 
leged discrimination  between  mills,  factories, 
mines,  etc. 

We  have  no  jurisdiction  over  the  facts, 
and  find  no  reversible  errors  of  law  in  the 
proceedings. 

It  is  therefore  ordered  that  the  judgment 
be  affirmed. 

Provosty,  J.,  dissents,  holding  that,  con- 
strued strictly,  as  a  statute  in  derogation 
of  common  right,  and  criminal  at  that,  must 
be,  the  child-labor  law  of  this  state  has  ref- 
erence only  to  manual  labor  in  factories, 
etc.,  and  does  not  apply  to  acting  on  the 
stage  of  a  theater.  Words  in  criminal  stat- 
utes are  not  construed  according  to  their 
etymological  or  scientific  meaning,  but  ac- 
cording to  their  popular  meaning.  Popular- 
ly, to  act  upon  the  stage  of  a  theater  is  not 
to  labor  or  work. 

Petition  for  rehearing  denied. 
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ceased. 


SOFFI  RONG,  Appt., 

V. 

AXEL  HALLER,  Exr.,  ete.,   of  Severt  K. 
RONG,  Deceased,  Respt. 

(—  Minn.  — ,  123  N.  W.  471.) 

Will  ^  construction  — *  Intent  of  testa- 
tor. 

1.  In  construing  a  will,  the  intention  of 
the  testator  expressed  therein  must  prevail, 
if  consistent  with  law*  If  its  language  be 
reasonably  susceptible  of  two  constructions, 
one  of  which  would  invalidate  the  will,  and 
the  other  sustain  it,  the  latter  must  be 
adopted. 

Same  —  validity  —  determination  as  of 
time  of  testator's  death. 

2.  An  action  or  proceeding  involving  the 
validity  of  a  will  must  be  determined  from 
the  same  view  point  as  if  it  had  been 
brought  at  the  time  of  the  death  of  the  tes- 
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tator,  for  its  validity  depends,  not  on  what 
has  happened  since  the  testator's  death,  but 
on  what  might  have  happened. 

Perpetuity  —  power    of    alienation  — 
suspension  ~  lives  in  being. 

3.  A  devise  of  land  which  suspends  the 
absolute  power  of  alienation  for  a  fixed  pe- 
riod, however  short,  without  reference  to 
lives  in  being,  is  void,  for  no  suspension  of 
the  power  of  alienation  is  valid  unless  it 
must  in  every  contingency  terminate  within 
the  period  of  two  specified  lives. 

Trust  —  construction  —  partial    invalid- 
ity —  effect. 

4.  Where  a  legal  and  illegal  trust  are 
created  by  will,  and  so  connected  as  to 
constitute  one  general  scheme,  so  that  it 
must  fail  if  the  one  be  retained  and  the 
other  rejected,  the  legal  trust'  must  fall 
with  the  illegal  one. 

Perpetuity   —   power   of   alienation    ^ 
suspension. 

5.  The  will  set  out  in  the  opinion  con- 
strued, and  held  void,  because  it  illegally  at- 
tempted to  suspend  the  power  of  alienation 
of  the  testator's  land. 

(December  3,  1909.) 


Note.  —  Allowing  specified  period  for 
election  to  take  under  devise  or  be- 
quest as  a  violation  of  the  rule 
against  perpetuities,  or  the  suspen- 
sion  of  the  power  of  alienation. 

This  note  does  not  include  cases  in  which 
the  validity  of  devises  and  bequests  to 
charitable  institutions  turns  upon  the  mere 
fact  that  the  devisee  or  legatee  is  such  an 
institution,  or  that  the  institution  or  organ- 
ization has  not  as  yet  been  established  or  in- 
corporated. Upon  the  general  subject.  En- 
forcement of  general  bequest  for  charity  or 
religion,  see  exhaustive  note  to  Hadley  v. 
Forsee,  14  L.R.A.(N.S.)  49. 

As  to  limitation  of  estate  upon  probate  of 
will  as  a  violation  of  rule  against  perpetui- 
ties, see  note  to  Johnson  v.  Preston,  10 
L.R.A.(N.S.)  564. 

As  to  allowing  period  for  conversion  of 
property  as  a  violation  of  the  rule  against 
perpetuities  or  against  suspension  of  the 
power  of  alienation,  see  note  to  Hagen  v. 
Sacrison,  ante,  724. 

The  courts  do  not  always  carefully  dis- 
tinguish between  the  rule  against  perpetui- 
ties and  the  rule  against  the  suspension  of 
the  power  of  alienation,  and  much  confusion 
has  resulted  from  the  attempt  to  combine 
the  rules  and  to  treat  them  as  one.  But  in 
the  present  note,  the  question  outlined  by 
the  title  will  be  treated  as  a  practical  one, 
and  the  validity  or  invalidity  of  the  devise 
or  bequest  will  be  shown,  whether  the  court 
treats  the  rule  involved  as  that  against  per- 
petuities or  as  that  against  the  suspension 
of  the  power  of  alienation. 

Although  the  rule  asserted  in  Re  Rono, 
that  a  devise  of  land  which  suspends  tlie  ab- 
solute power  of  alienation  for  a  fixed  period, 
26  L.R.A.(N.S.) 


however  short,  without  reference  to  lives  in 
being,  is  void,  is  almost,  if  not  quite,  univer- 
sally recognized,  yet  the  copses  are  not  har- 
monious as  to  whether  a  will  which  allows  a 
specified  period  for  election  to  take  under  a 
devise  or  bequest  is  within  the  rule  or  not. 
The  majority  of  the  cases  are  in  harmony 
with  Re  Rono  in  holding  that  such  a  devise 
or  bequest  is  void. 

Thus,  in  State  v.  Holmes,  115  Mich.  458,  73 
N.  VV.  648,  a  testator  gave  his  wife  a  life 
use  of  the  residue  of  his  estate,  and  upon 
her  death  it  was  given  to  the  state  upon 
the  condition  that  it  should  within  five  years 
erect  some  charitable  institution  upon  the 
real  estate,  but,  if  tlie  state  refused  to  ac- 
cept the  property  on  the  condition,  it  was  to 
go  to  a  grandson.  It  was  held  that  the  de- 
vise must  fail,  as  the  period  of  suspension 
of  alienation  must  be  measured  by  lives,  and 
not  by  time  alone.  The  court  applied  the 
test  given  in  Re  Rong,  and  said:  "Tliere 
are  no  persons  in  being  who  can  convey  an 
absolute  fee  in  this  land.  If  all  the  parties 
mentioned  should  now  unite  in  a  conveyance, 
the  grantee  would  take  only  a  life  estate. 
The  widow  has  only  that  interest  to  convey. 
The  state  has  nothing  to  convey,  for  it  has 
no  interest  until  the  conditions  are  accepted. 
The  grandson  has  nothing  to  convey,  and 
cannot  have  until  the  statie  refuses  or  neg- 
lects to  accept  the  condition." 

So,  a  provision  in  a  will  that  certain  prop- 
erty willed  to  a  son  should  be  held  in  trust 
for  him  for  a  period  not  over  three  years, 
which,  in  case  the  son  did  not  reform  and 
continue  to  be  a  sober  man  for  two  years, 
was  to  be  divided  among  other  heirs,  was 
held  void  in  Moore  v.  Moore,  47  Barb.  257. 
The  court  said :  "It  may,  if  it  commence 
at   the    testator's   death,    continue    for   the 
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APPEAL  by  contestants  from  an  order 
of  the  District  Court  '  for  Goodhue 
County  denying  a  new  trial  after  affirming 
a  decree  of  the  Probate  Court  for  distribu- 
tion according  to  the  will  of  Severt  K. 
Rong,  deceased.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  J.  Rockne,  J.  A.  Balzell, 
and  W.  A.  McDowell,  for  appellant: 

To  render  future  estates  created  by  will 
valid,  they  must  be  so  limited  that  in  every 
possible  contingency  they  will  absolutely 
terminate  in  two  lives  and  twenty -one  years. 

Herzog  v.  Title  Guarantee  &  T.  Co.  177 
N.  Y.  86,  67  L.R.A.  146,  69  N.  E.  283; 
Stewart  v.  Woolley,  121  App.  Div.  531,  106 
N.  Y.  Supp.  99;  Earnest  v.  Little  River 
Land  &  Lumber  Co.  109  Tenn.  427,  75  S. 
W.  1122;  Gray,  Rule  against  Perpetuities, 
§§  214,  268;  Ford  v.  Ford,  70  Wis.  19,  5 
A*m.  St.  Rep.  117,  33  N.  W.  188;  Perry, 
Tr.  §§  258,  387;  Moore  v.  Moore,  47  Barb. 
257. 

The  trust  is  void,  as  it  exceeds  the  limits 
of  time  that  a  trust  can  continue,  and  does 
not  permit  alienation  by  the  trustee.  Gar- 
vey  v.  McDevitt,  72  N.  Y.  556;  Tiedeman, 
Real  Prop.  §  575. 


An  act  which  is  prohibited  under  a  trust 
cannot  be  performed  under  a  power. 

Page,  Wills,  p.  827;  Petit  v.  Flint  &  P. 
M.  R.  Co.  114  Mich.  362,  72  N.  W.  238; 
Wood  V.  Wood,  5  Paige,  696,  28  Am.  Dec 
461;  Bailey  v.  Bailey,  28  Hun,  603;  Tilden 
V.  Green,  130  N.  Y.  29,  14  L.R.A.  33,  27 
Am.  St.  Rep.  487,  28  N.  E.  880;  Smith  v. 
Bowen,  35  N.  Y.  83;  Holmes  v.  Walter,  118 
Wis.  409,  62  L.R.A.  986,  95  N.  W.  380; 
Re  Fair,  132  Cal.  523,  84  Am.  St.  Rep.  70, 
60  Pac.  442,  64  Pac.  1000;  Adams  v.  First 
Baptist  Church,  148  Mich.  140,  11  L.R.A. 
(N.S.)  509,  111  N.  W.  757,  12  A.  &  E.  Aun. 
Cas.  224. 

If  the  right  of  free  alienation  does  not 
exist  for  a  period  not  measured  by  lives, 
there  is  a  suspension  of  the  power  of  aliena- 
tion. 

Simpson  v.  Cook,  24  Minn.  180;  Tucker 
V.  Tucker,  5  N.  Y.  408;  Moore  v.  Moore, 
supra;  Bean  v.  Bowen,  47  How.  Pr.  327; 
Dana  v.  Murray,  122  N.  Y.  613,  26  N.  E. 
21;  Re  Christie,  133  N.  Y.  473,  31  N.  K 
515;  Adams  v.  Perry,  43  N.  Y.  497. 

If  the  limit  within  which  an  estate  may 
not  be  alienated  is  not  measured  in  some 
form  by  life,  it  offends  the  statute  relating 
to  perpetuities,  and  is  void. 


period  of  three  years,  by  tlie  express  terms 
of  this  provision  and  as  all  that  time  is  giv- 
en to  effect  a  reformation  of  at  least  two 
years  in  duration,  it  must  necessarily  exist 
for  that  time.  During  that  period  there  is 
no  power  of  alienation  conferred  by  the  lan- 
guage of  this  provision.  The  time  of  sus- 
pension 6{  alienation  is,  therefore,  in  this 
provision,  measured  by  years,  by  a  fixed 
time,  instead  of  a  period  measured  by 
lives  in  being,  (is  expressly  required  by 
the  provisions  of  the  Revised  Statutes. 
(1  Rev.  Stat.  723,  §  15.)  The  trust  es- 
tate that  might  commence  at  the  end 
of  the  three  years,  by  one  of  the  contingen- 
cies of  this  provision,  is  of  indefinite  length 
in  duration,  and  is  equally  void.  In  all  the 
adjudicated  cases  upon  this  statute,  the 
courts  have  uniformly  held  that  the  period 
of  suspension  of  alienation  could  not  be 
measured  by  time  alone;  that  life  must  in 
some  form  be  the  measure  of  the  period  of 
suspension.  .  .  .  The  period  of  three 
years  may,  by  possibility,  exceed  the  length 
of  two  lives  in  being.  A  trust  for  that  pe- 
riod is  therefore  void."  But  see  Re  Trotter, 
cited  infra. 

And  a  devise  of  certain  lands  to  trustees 
directing  them,  if  any  church  or  society  of  a 
designated  order  and  faith  should  desire  to 
erect  a  church  upon  the  lands,  and  should, 
in  the  judgment  of  the  trustees,  be  able  to 
erect  and  maintain  such  a  church  without 
getting  into  debt,  to  convey  the  same  to 
them,  was  held  void  in  Jocelyn  v.  Nott,  44 
Conn.  55.  The  court  said:  "The  devise  in 
the  present  case  is  vested  only  in  the  trus- 
tees, and  no  interest  whatever  has  as  yet 
26  L.R.A.(N.S.) 


vested  in  the  party  intended  to  be  benefited; 
and,  as  such  an  interest  may  never  vest,  the 
devise  tends  to  create  a  perpetuity  in  the 
trustees,  and  vest  in  them  property  which 
is,  and  for  all  time  to  come  may  remain, 
inalienable.'' 

So,  a  legacy  directed  to  be  paid  to  a 
charitable  society  whenever  within  five 
years  an  additional  sum  should  be  raised  for 
its  purposes  ^-as  held  in  Rose  v.  Rose,  4 
Abb.  App.  Dec.  108,  to  be  under  the  ban  of 
the  statute  against  perpetuities. 

And  a  bequest  to  a  church  on  the  condition 
that  it  should  raise  a  sufficient  sum  in  addi- 
tion, to  pay  off  certain  debts,  in  two  years, 
was  held  void  in  Booth  v.  Baptist  Church, 
126  N.  Y.  215,  28  N.  E.  238.  The  court 
said:  *'Tlie  gift  to  the  church,  therefore, 
was  upon  a  condition  precedent,  did  not 
vest  at  the  date  of  the  testator's  death,  but 
the  ownership  was  left  in  abeyance,  await- 
ing the  result  of  a  contingency,  and  effect- 
ed a  suspension  not  measured  by  lives.  We 
must,  therefore,  declare  it  invalid."  The 
court  also  said:  "The  will  did  postpone  the 
vesting  for  some  indefinite  period  of  time, 
and  that  is  the  exact  difficulty  which  we  en- 
counter. During  that  period  the  ownership 
of  the  fund  bequeathed  is  in  abeyance." 

A  gift  by  will  to  an  institution  which  tes- 
tator directs  to  be  established,  and  a  special 
charter  obtained  therefor  as  soon  as  possible, 
and  before  the  expiration  of  ten  years  from 
his  death,  is  void  as  involving  an  illegal 
suspension  of  ownership,  because  the  delay 
is  contingent  upon  the  uncertain  action  of 
the  state,  which  might  not  take  place  at  all, 
or  might  leave  a  period  of  ten  years  during 
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Moore  y.  Moore,  47  Barb.  200;  Rose  ▼. 
Rose,  4  Abb.  App.  Dec.  108 ;  State  v.  Holmes, 
115  Mich.  456,  73  N.  W.  548;  Gray,  Rule 
against  Perpetuities,  483;  2  Washb.  Real 
Prop.  4th  ed.  p.  703 ;  4  Kent,  Com.  13th  ed. 
p.  208;  Schettler  v.  Smith,  41  N.  Y.  328; 
Uawley  v.  James,  16  Wend.  62;  Bascom 
V.  Albertson,  34  N.  Y.  584;  Simpson  v. 
Cook,  supra;  Yates  v.  Yates,  9  Barb.  324; 
Gott  V.  Cook,  7  Paige,  621;  Boynton  v. 
Hoyt,  1  Denio,  53;  Hone  v.  Van  Schaick, 
20  Wend.  564. 

The  synod  had  no  title  to  convey  until 
the  conditions  were  accepted. 

13  Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  688; 
Jocelyn  v.  Nott,  44  Conn.  55;  Re  Williams, 
1  Misc.  440,  23  N.  Y.  Supp.  150;  Crew  v. 
Pratt,  119  Cal.  139,  51  Pac.  38. 

The  property  was  left  in  trust,  as  the 
legatees  were  vested  with  no  discretion  as  to 
the  use. 

Shanahan  v.  Kelly,  88  Minn.  202,  92  N. 
W.  948;  Watkins  v.  Bigelow,  93  Minn.  210, 
100  N.  W.    1104. 

All  parties  by  uniting  in  a  conveyance 
could  not  convey  a  perfect  title  in  posses- 
sion. 

Johnson  v.  Preston,  226  111.  447,  10  L.R.A. 
(N.8.)    564,  80  N.  E.   1001;   First  Soc.  v. 


Clark,  41  Mich.  730,  3  N.  W.  207 ;  Hopkins 
v.  Crossley,  132  Mich.  612,  96  N.  W.  499. 

A  possibility  or  contingency  is  not  an 
estate. 

Richards  v.  Bellington  Bay  Land  Co.  4 
C.  C.  A.  290,  7  U.  S.  App.  494,  54  Fed.  209. 

The  probate  court  has  no  jurisdiction  to 
determine  whether  there  has  been  such  ac- 
ceptance of  the  conveyance  by  the  synod  as 
the  will  contemplates,  as  the  decree  must 
be  made  and  based  upon  the  facts  existing 
at  testator's  death. 

Farnham  v.  Thompson,  34  Minn.  336,  57 
Am.  Rep.  59,  26  N.  W.  9 ;  Baker  v.  Wyman, 
47  Minn.  177,  49  N.  W.  649. 

Messrs.  litnd,  Uelaiid,  A  Jerome,  for 
respondent : 

The  property  is  given  to  the  synod  for 
one  of  its  purposes,  or,  in  other  words,  for 
its  own  use,  and  no  trust  is  created  within 
the  meaning  of  statutes  relating  to  uses 
and  trusts. 

Atwater  v.  Russell,  40  Minn.  82,  51  N. 
W.  629,  52  N.  W.  26;  Lane  v.  Eaton,  69 
Minn.  141,  38  L.R.A.  669,  65  Am.  St.  Rep. 
559,  71  N.  W.  1031;  Kahle  v.  Evangelical 
Lutheran  Joint  Synod,  81  Minn.  7,  83  N. 
W.  460;  Cone  v.  Wold,  85  Minn.  302,  88 
N.  W.  977;   Shanahan  v.  Kelly,  88  Minn. 


which  tlie  power  of  alienation  would  be  sus- 
pended. Cruikshank  v.  Home  for  the  Friend- 
less, 13  N.  Y.  337,  4  L.R.A.  140,  21  N.  E.  64. 

A  few  cases,  however,  juld  that  a  beauest 
or  devise  of  this  character  is  not  void,  either 
under  the  rule  against  perpetuities  or  that 
aj:;ain8t  the  suspension  of  the  power  of 
ahenation. 

Thus,  a  provision  in  a  will  that  the  execu- 
tor should,  after  the  payment  of  certain  leg- 
acies, give  the  residue  to  a  city  for  the 
erection  of  a  public  library  building,  if 
the  latter  should  agree  to  accept  the  same 
and  make  provisions  for  the  proper  main- 
tenance thereof,  and  if  not,  that  the  exec- 
utor should  pay  the  residue  to  certain 
designated  legatees,  was  held  in  Fitz  Ger- 
ald v.  Big  Rnpids,  123  Mich.  281,  82 
N.  W.  56,  not  to  illegally  restrain  the 
power  of  alienation.  And  the  court  said: 
**lt  has  been  frequently  held  that,  if 
there  are  in  existence  persons  who,  by 
joining  in  a  conveyance  or  by  successive 
releases,  are  able  to  pass  the  whole  estate, 
the  requirements  of  the  statute  are  met.  Un- 
der the  terms  of  the  clause  quoted,  all  that 
stands  in  the  way  of  a  conveyance  by  the 
executor  is  the  contingency  that  the  city  of 
Big  Rapids  might  elect  to  take  under  the 
will;  but  if,  on  the  other  hand,  the  city 
should  decline  to  take,  or  should  grant  its 
right  to  take,  can  there  be  any  doubt  that 
a  conveyance  by  the  executor  would  pass 
a  complete  title,  or  that  these  two  acts  (i. 
*.  the  conveyance  by  the  trustee  and  the  re- 
base  by  the  city)  might  take  place  at  any 
lime?  ...  In  the  present  case  the  city 
might  at  once  release  its  right  under  the 
will,  or  it  might  decline  to  take,  and  in 
tt6  LJl.A.(N.S.) 


either  case  a  complete  conveyance  could  be 
made  by  the  trustee."  This  case  seems  in 
conflict  with  the  Holmes  Case,  supra,  and 
certainly  it  is  in  conflict  with  those  cases 
which  hold  that  the  estate  must  vest  within 
the  period,  and  it  is  not  enough  that  it  may 
vest. 

So,  where  a  testator  bequeathed  and  de- 
vised certain  property  to  a  religious  organ- 
ization, and  expressly  required,  ''as  a  con- 
dition of  the  vesting  of  this  legacy,"  that  the 
organization  should  execute  releases  of  cer- 
tain debts  owing  to  it,  it  was  held  in  Re 
Sticknev  ( Congregational  Church  Bldg.  Soc. 
V.  Everitt)  85  Md.  79,  35  L.R.A.  693,36Atl. 
654,  that  the  condition  required  by  the  will 
did  not  necessarily  precede  the  vesting  of 
the  estate  given,  but  was  to  be  deemed  a 
condition  subsequent,  and  did  not  violate 
the  rule  against  perpetuities. 

A  devise  of  a  life  estate  in  a  certain 
house,  a  fixed  time  being  given  to  the  de- 
visee within  which  to  elect  whether  he  would 
occupv  the  premises  or  not,  was  held  in  Re 
Trotter,  104  App.  Div.  188,  93  N.  Y.  Supp. 
404,  affirmed  in  182  N.  Y.  465,  75  N.  E.  305, 
not  to  be  an  illegal  suspension  of  the  power 
of  alienation,  since  it  must  necessarily  be 
exercised  within  the  devisee's  lifetime.  This 
case,  however,  is  distinguishable  from  the 
foregoing  case  in  that  the  l)eneficiary  is  a 
natural  person,  and  therefore  the  period 
within  which  he  might  elect  to  accept  the  be- 
quest is  necessarily  less  than  that  of  his 
life,  while  in  the  other  cases  the  beneficiary 
was  that  of  some  permanent  institution. 
But  in  M<x>re  v.  Moore,  supra,  the  fact  that 
the  beneflciary  was  a  natural  person  did 
not  apparently   alTect  the  decision. 
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202,  92  N.  W.  »48;  Owatonna  v.  Rose- 
brock,  88  Minn.  318,  92  N.  W.  1122;  Wat- 
kins  V.  Bigelow,  93  Minn.  210,  100  N.  \V. 
1104;  Doan  v.  Ascension  Parish,  103  Md. 
062,  7  L.R.A.(N.S.)  1119,  115  Am.  St.  Rep. 
379,  64  Atl.  314;  Williams  v.  Williams,  8 
N.  Y.  526;  Wetmore  v.  Parker,  62  N.  Y. 
450;  Bird  v.  Merklee,  144  N.  Y.  544,  27 
L.R.A.  423,  39  N.  E.  645;  Re  Daniels,  41 
Misc.  299,  84  N.  Y.  Supp.  684;  Re  Williams, 
1  Misc.  440,  23  N.  Y.  Supp.  150;  Woman's 
Foreign  Missionary  Soc.  v.  Mitchell,  93  Md. 

203,  63  L.R.A.  711,  48  Atl.  737;  Erhardt 
V.  Baltimore  Monthly  Meeting,  93  Md.  669, 
49  Atl.  561 ;  Bennett  v.  Baltimore  Humane 
Impartial  Soc.  91  Md.  10,  45  Atl.  888; 
Green  v.  McCord,  30  Ind.  App.  470,  66  N. 
K.  494;  Ck)ngregational  Unitarian  Soc.  v. 
Hale,  29  App.  Div.  390,  51  N.  Y.  Supp. 
704;  Danforth  v.  Oshkosli,  119  Wis.  262, 
97  N.  W.  258. 

The  test  is  not  whether  the  power  may  be 
exercised,  but  whether  it  can  be  exercised 
within  the  prescribed  period. 

Atwater  v.  Russell,  49  Minn.  52,  51  N. 
W.  624;  Atwater  v.  Russell,  49  Minn.  78, 
51  N.  W.  629,  52  N.  W.  26. 

A  trust,  or  trust  term,  destructible  at 
the  will  of  some  person  in  being,  does  not 
suspend  the  power  of  alienation. 

Cooper's  Estate,  150  Pa.  576,  30  Am.  St. 
Rep.  829,  24  Atl.  1057;  Pulitzer  v.  Living- 
ston, 89  Me.  359,  36  Atl.  635;  Stoiber  v. 
Stoiber,  40  App.  Div.  156,  67  N.  Y.  Supp. 
916;  Chaplin,  Suspension  of  Power  of 
Alienation,  §  64;  Gray,  Rule  against  Per- 
petuities, §§  478,  672;  Holmes  v.  Walter, 
118  Wis.  409,  62  L.R.A.  986,  95  N.  W.  380. 

In  ascertaining  how  long  the  vesting  is 
postponed,  no  time  at  all  connected  with  the 
administration  of  the  estate  should  be 
counted,  for  the  rule  against  perpetuities 
is  a  practical  rule,  aimed  at  the  creation  of 
future  estates,  and  not  at  delays  incident 
to  preliminary  acts. 

Gray,  Rule  against  Perpetuities,  §§  203 
230;  Watkins  v.  Bigelow,  93  Minn.  210, 
100  N.  W.  1104;  People  v.  Simonson,  126 
N.  Y.  299,  27  N.  E.  380;  Russell  v.  Allen, 
]07  U.  S.  163,  27  L.  ed.  397,  2  Sup.  Ct. 
Rep.  327 ;  Kahle  v.  Evangelical  Lutheran 
Joint  Synod  and  Lane  v.  Eaton,  supra; 
Brandenbcrg  v.  Thorndike,  139  Mass.  102, 
28  N.  E.  575;  Belfield  v.  Booth,  63  Conn. 
209,  z7  Atl.  585. 

Start,  Ch.  J.,  delivered  the  opinion  of  the 
eourt: 

Severt  K.  Rong  for  thirty  years  next 
before  his  death  was  a  resident  of  the  coun- 
ty of  Goodhue,  this  state,  and  owned  and 
farmed  land  therein.  He  never  married. 
On  October  22,  1904,  he  made  his  last  will, 
26  L.R.A.(N.S.) 


the  here  material  provisions  of  which  are 
in  the  words  following: 

"I  give,  devise,  and  bequeath  all  of  inj 
estate,  both  real  and  personal,  to  Prof.  M. 
G.  Hanson,  to  be  held  by  him  nevertheless 
in  trust  and  for  the  purpose  following,  viz. : 
Such    trustee    shall    convey,    deliver,    and 
transfer  the  same  and  all  increase,  issue, 
and  profit  derived  from  said  property  and 
estate,  less  a  reasonable  compensation  for 
his  expenses  and  work  performed  in  carry- 
ing out  this  trust,  to  the  Hauges  Norwegian 
Evangelical  Lutheran  Synod  of  America  (a 
corporation),  provided  that  it  shall,  within 
five  years  after  the  settlement  of  my  estate, 
accept  such  conveyance  and  transfer  by  a 
resolution  duly  adopted  by  it;  and  in  that 
event   the   synod  shall  have  and  hold   the 
property  and  estate  forever,  and  in  trust 
for  the  purpose  of  erecting  and  maintaining 
thereon  an  orphans'  home  under  such  rules 
and  regulations  as  the  synod  may  from  time 
to   time   prescribe.     But   in   the  event  the 
synod  shall  fail  to  accept  such  gift  within 
the  time  limited,  then  my  trustee,  Prof.  M. 
G.  Hanson,  shall  use  and  hold  such  prop- 
erty and  estate  for  the  purpose  of  erecting 
and  maintaining,  and  shall  erect  and  main- 
tain,  upon   said   premises   and   real   estate 
an   orphans'    home,   as   aforesaid.     In   the 
event  of  his  failure  or  neglect  so  to  erect 
and  maintain   such   orphans'   home   within 
five    years    next    succeeding    the    said    five 
years  allowed  for  the  synod  to  accept  such 
gift,  or  in  the  event  of  his  death,  the  dis- 
trict court  of  Goodhue  county,  Minnesota, 
shall,  upon  the  application  of  any  resident 
voter  therein,  select  and  appoint  some  suit- 
able  person   as  trustee   therefor,   and  such 
trustee  and  his  successors   shall  take  pos- 
session of  such  property  and  use  it  for  the 
same    purpose    as    hereinbefore    prescribed. 
In   the   event   that   Prof.    Hanson   as   such 
trustee,    or    any   person    appointed   by    the 
district  court,  takes  possession  of  my  estate 
and  property  for   such  uses  and  purposes, 
such  orphans'  home  shall  be  maintained  and 
conducted  under  such  riiles  and  regulations 
as  the  trustee  shall  prescribe.    I  make  and 
appoint  Axel  Haller  to  be  executor  of  this, 
my  will." 

The  testator  died  March  4,  1905,  leaving 
no  widow,  issue,  father,  mother,  brother,  or 
sister.  His  heirs  at  law  are  uncles  and 
aunts,  of  whom  Soffi  Rong,  the  appellant 
herein,  is  one.  The  Hauges  Norwegian 
Evangelical  Lutheran  Synod  of  America, 
named  in  the  will,  and  herein  referred  to 
as  the  synod,  is  a  religious  corporation  or- 
ganized under  the  laws  of  this  state  (Gen. 
Laws  1885,  chap.  151,  p.  194),  which  au- 
thorizes such  corporation  to  take  by  devise 
or  bequest  real  and  personal  property,  and 
hold  the  same  for  religious,  charitable,  or 
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educational  purposes.  The  synod  adopted, 
on  June  7,  1906,  a  resolution  purporting  to 
be  an  acceptance  of  the  provisions  of  the 
will  as  to  it.  The  probate  court  of  the 
county  of  Goodhue  duly  admitted  the  will 
to  probate,  and  appointed  the  respondent 
herein,  Axel  Haller,  as  executor,  who  ac- 
cepted the  appointment,  and  duly  qualified. 
The  residue  of  the  estate,  after  the  payment 
of  debts  and  expenses  of  administration, 
was  258  acres  of  land  in  the  county  of 
Goodhue,  of  the  value  of  $15,480,  and  per- 
sonal property  of  the  value  of  $10,821.23, 
and,  on  October  2,  1007,  the  probate  court 
made  its  iinal  decree  of  distribution  of 
such  residue,  which  was,  so  far  as  here  ma- 
terial, to  the  efTcct  following:  "It  is  ad- 
judged that  such  residue  be,  and  the  same 
is  hereby,  assigned  to  and  vested  in  the 
synod,  sole  devisee  and  legatee  of  the  testa- 
tor, t-o  have  and  hold  the  same  forever,  for 
the  purpose  of  erecting  and  maintaining  an 
orphans'  home,  as  provided  by  the  will,  sub- 
ject to  the  execution  of  the  trust  created 
and  reposed  in  Prof.  M.  G.  Hanson  by  the 
will,  who  is  hereby  authorized  to  carry  out 
such  trust,  and  the  executor  is  hereby  or- 
dered to  deliver  the  residue  of  the  estate  to 
him  as  such  trustee.  The  appellant  ap- 
pealed from  this  decree  to  the  district  court 
of  the  county  of  Goodhue,  which  afTinncd 
the  decree.  The  appeal  to  this  court  is 
from  an  order  of  the  district  court  denying 
the  appellant's  motion  for  a  new  trial. 

The  contention  of  the  appellant,  reduced 
to  its  lowest  terms,  is  that  the  will  is  void, 
because  it  attempted  to  create  a  trust  which 
is  invalid,  and  also  attempted  illegally  to 
suspend  the  power  of  alienation.  It  will  be 
helpful,  before  construing  this  will,  to  state 
the  law  applicable  to  the  construction  of 
wills,  the  creation  of  trusts,  and  the  sus- 
pension of  the  power  of  alienation  of  land. 

In  construing  a  will,  the  intention  of  the 
testator  expressed  therein  must  prevail,  if 
it  be  consistent  with  law.  If  the  language 
of  the  will  be  reasonably  susceptible  of  two 
constructions,  one  of  which  would  invalidate 
the  will,  and  the  other  sustain  it,  the  lat- 
ter construction  must  be  adopted.  Simp- 
son V.  Cook,  24  Minn.  180;  Re  Swenson, 
65  Minn.  300,  56  N.  W.  1115;  Yates  v. 
Shem,  84  Minn.  161,  86  N.  W.  1004. 

An  action  or  proceeding  involving  the  va- 
lidity of  a  will  must  be  determined  from  the 
same  view  point  as  if  it  had  been  brought  at 
the  time  of  the  death  of  the  testator;  for 
its  validity  depends,  not  on  what  has  hap- 
pened since  the  testator's  death,  but  on  what 
might  have  happened.  Re  Wilcox,  194  N. 
Y.  288,  87  N.  E.  497;  Gray,  Rule  against 
Perpetuities,  §  231. 

There  can  be  no  valid  suspension  of  the 
power  of  alienation  of  laad«  except  where 
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the  period  during  which  it  may  continue  is 
defined  with  reference  to  the  continuance  of 
not  more  than  two  specified  lives  in  being 
at  the  time  the  suspension  commences,  or, 
in  other  words,  a  devise  of  land  which  sus- 
pends the  absolute  power  of  alienation  for 
a  fixed  period,  however  short,  without  refer- 
ence to  lives  in  being,  is  void;  for  no  sus- 
pension of  the  power  of  alienation  is  valid, 
unless  it  must  in  every  contingency  termi- 
nate within  the  period  of  two  lives.  Gen. 
Stat.  1894,  §  4376;  Rev.  Laws  1905,  §  3204; 
Simpson  v.  Cook,  supra;  Greenwood  v.  Mur- 
ray, 26  Minn.  259,  2  N.  W.  945 ;  Herzog  v. 
Title  Guarantee  &  T.  Co.  177  N.  Y.  86-99, 
67  L.R.A.  146,  69  N.  E.  283.  In  the  second 
case  cited  land  was  devised  in  trust  to  sell 
the  same  five  years  after  the  death  of  the 
testatrix,  and  pay  the  proceeds  to  the  per- 
sons named  in  the  will.  The  devise  was 
held  void,  because  it  illegally  attempted  to 
suspend  the  power  of  alienation. 

Where  a  legal  and  an  illegal  trust  are 
created  by  will,  .and  so  connected  as  to 
constitute  one  general  scheme,  so  that  the 
scheme  must  fail  if  the  one  be  retained  and 
the  other  rejected,  the  legal  trust  must  full 
with  the  illegal  one.  28  Am.  &  £ng.  Enc. 
Law,  p.  806;  Tilden  v.  Green,  130  N.  Y. 
29,  14  L.R.A.  ^3,  27  Am.  St.  Rep.  487,  28 
N.  £.  880;  Johnston's  Estate,  185  Pa.  18.1, 
64  Am.  St.  Rep.  621,  39  Atl.  879.  The  ob- 
vious reason  for  the  rule  is  that  the  reten- 
tion of  the  legal  trust  in  such  a  case  would 
lead  to  a  result  contrary  to  the  purpose  of 
the  will.  It  follows  that  where  a  trust  is 
single,  and  its  subject-matter  consists  of 
personal  property  and  also  of  real  estate 
which  is  essential  to  the  execution  of  the 
purpose  of  the  testator,  if  the  trust  as  to 
the  real  estate  is  void,  it  must  fail  as  to  the 
personal  property. 

If  the  will  be  read  in  connection  with  the 
rules  of  law  we  have  stated,  its  meaning  and 
legal  effect  are  quite  clear.  It  is  manifest 
from  the  language  of  the  will  that  the  pur- 
pose or  scheme  of  the  testator  was  to  se- 
cure tne  erection  and  maintenance*  of  an 
orphans'  home  upon  such  part  of  his  real 
estate  as  might  be  necessary  for  a  site  for 
the  buildings  of  the  home,  to  be  selected 
by  the  party  to  whom  the  trustee  named  in 
the  will  might  eventually  transfer  tlie  resi- 
due of  the  estate.  This  is  the  only  permissi- 
ble construction  of  the  language  of  the  will, 
which  is  to  the  effect  that,  in  the  event  tlint 
the  testator's  property  shall  vest  in  the 
synod,  it  shall  hold  the  same  for  the  purpose 
of  erecting  and  maintaining  thereon  an  or- 
phans' home.  It  is  obvious  that  the  word 
"thereon,"  as  used  in  the  will,  does  not  refer 
to  the  personal  property  of  the  testator,  but 
only  to  his  real  estate;  for  the  buildings 
Qould  not  bo  erected  on  personal  property. 
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If  there  could  be  any  fair  doubt  as  to  the 
correctness  of  this  construction  of  the  word 
"thereon,"  it  is  conclusively  set  at  rest  in 
the  next  clause  of  the  will,  which  provides 
that,  in  the  event  the  synod  fails  to  accept 
the  proffered  gift,  the  trustee  shall  hold  the 
property  for  the  purpose  of  erecting,  and 
shall  erect,  upon  the  real  estate  an  orphans' 
home.  It  appears  upon  the  face  of  tlic  will 
that  the  scheme  of  the  testator,  a  childless 
old  man,  was  not  to  make  a  gift  of  his  prop- 
erty to  tlie  synod,  but  to  secure  the  erection 
and  maintenance  of  a  home  for  orphans  on 
his  land.  It  may  be  fairly  inferred  from 
the  will  that  he  was  uncertain  whetiier  the 
synod  would  be  willing  to  assume  the  obli- 
gation of  erecting  and  forever  maintaining 
such  a  home  upon  his  land  in  consideration 
of  the  transfer  to  it  of  the  residue  of  his 
property,  for  otherwise  he  would  have 
given  the  residue  directly  to  the  synod  for 
such  purposes,  as  he  might  lawfully  have 
done.  Therefore  he  gave  such  residue  to 
Prof.  Hanson,  in  trust  to  be  held  by  him, 
and  thereafter  conveyed  and  transferred  to 
the  synod,  if  within  five  years  it  should 
elect  by  resolution  to  accept  such  convey- 
ance and  transfer,  burdened  with  the  obli- 
gation of  erecting  and  maintaining  the  pro- 
posed home.  He  also  provided  that,  if  the 
synod  during  the  time  limited  failed  so  to 
accept  the  residue,  his  trustee.  Prof.  Han- 
son, should,  if  he  should  so  elect,  hold  and 
use  the  residue  for  the  purpose  of  erect- 
ing and  maintaining  upon  the  real  estate 
an  orphans'  home;  but,  in  the  event  of  his 
failure  or  neglect  so  to  erect  and  maintain 
such  home  within  the  five  years  next  suc- 
ceeding the  five  years  allowed  for  the  synod 
to  accept  the  proffered  gift,  or  in  the  event 
of  hia  death,  the  district  court,  on  the  ap- 
plication of  a  resident  voter,  was  authorized 
to  appoint  a  trustee  to  hold  and  use  the 
residue  for  the  erection  and  maintenance  of 
such  orphans*  home.  The  time  within  which 
such  resident  voter  must  make  the  applica- 
tion to  the  court  for  the  appointment  of  a 
trustee,  and  within  which  such  trustee  must 
accept  the  residue  and  erect  the  home,  is 
left  uncertain  and  unlimited. 

It  is  urged  by  respondent  that  the  synod 
had  legal  capacity  to  receive  the  property 
for  an  orphans'  home  by  virtue  of  the  pro- 
visions of  the  statute  under  which  it  was 
incorporated.  This  may  be  conceded,  if  the 
devise  had  been  made  to  it,  so  as  to  vest 
upon  the  death  of  the  testator,  without  any 
attempt  illegally  to  suspend  the  power  of 
alienation.  Watkins  v.  Bigelow,  93  Minn. 
210,  300  N.  W.  1104.  The  will  cannot  be 
so  construed  without  making  a  new  will 
for  the  testator.  The  will,  as  we  construe 
it,  attempted  to  vest  the  legal  title  to  the 
residue  of  the  testator's  estate  in  Prof.  Han- 
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son,  to  be  held  in  trust  for  the  time  and  for 
the  purpose  we  have  indicated. 

Chapter  80,  p.  87,  Laws  1897,  which  was 
in  force  at  the  time  of  the  testator's  death, 
authorized  the  creation  of  express  trusts  aa 
follows:  "Seventh.  For  the  beneficial  inter- 
est of  any  person  or  persons  when  such 
trust  is  fully  expressed  and  clearly  defined 
upon  the  face  of  the  instrument  creating  it, 
provided  such  trust  shall  not  endure  for  a 
period  longer  than  the  life  or  lives  of 
specified  persons  in  being  at  the  time  of  ita 
creation,  and  for  twenty-one  years  after 
the  death  of  the  survivor  of  such  persons: 
Provided,  further,  that  any  and  all  trusts 
which  do  not  permit  the  free  alienation  of 
the  legal  estate  by  the  trustee,  so  that  when 
so  alienated  it  shall  be  discharged  from  all 
trusts,  shall  be  deemed  and  construed  aa 
heretofore,  and  shall  not  be  authorized  by 
the  provisions  of  this  subdivision."  The  ef- 
fect of  the  proviso  is  to  leave  the  then 
existing  law  with  reference  to  the  suspen- 
sion of  the  power  of  alienation  of  land  in 
force.  If,  then,  the  will  suspends  the  power 
of  alienatioh  of  the  testator's  estate,  it  is 
void,  at  least  as  to  his  real  estate;  for  the 
period  of  such  suspension  is  not  limited  to 
two  specified  lives  in  being. 

The  statute  (Rev.  Laws  1905,  §  3203) 
provides  that  "such  power  of  alienation  is 
suspended  when  there  are  no  persons  in  be- 
ing by  whom  an  absolute  fee  in  possession 
can  be  conveyed."  The  concrete  question  is, 
then,  whether,  upon  the  death  of  the  testa- 
tor, there  were  persons  in  being  who  could 
have  conveyed  an  absolute  fee  in  possession 
to  the  land.  It  is  clear  from  the  provisions 
of  the  will  that  there  was  not  then  in  being 
any  person  who  could  so  convey  the  testa- 
tor's land.  No  interest  vested  in  the  synod 
upon  the  death  of  the  testator,  for  the  land 
was  not  to  be  conveyed  to  it  unless  it  first 
accepted  the  proffered  gift  with  the  obliga- 
tion to  erect  and  maintain  the  home.  The 
acceptance  of  the  gift  cannot  be  presumed, 
for  the  reason  that  its  acceptance  involves 
the  assumption  of  weighty  obligations. 
Again,  the  will  expressly  provides  the  time 
and  manner  of  acceptance  as  a  condition 
precedent  to  the  conveyance  and  transfer 
of  the  residue  of  the  estate  by  the  trustee  to 
the  synod.  The  will  purports  to  give  the 
residue  of  the  testator's  estate  to  his  trus- 
tee, to  hold  in  trust,  in  order  to  secure  the 
execution  of  the  testator's  purpose  and 
scheme  by  conveying  it  to  the  synod  if  it 
complies  with  the  condition  within  the  time 
limited;  if  it  does  not,  then  the  trustee 
may  hold  and  use  the  property  for  the  pur- 
pose of  erecting  and  maintaining  the  home, 
provided  he  elects  so  to  do  within  the  time 
limited ;  but,  if  he  does  not,  then  the  trustee 
to  be  appointed  by  the  court  shall  take  pot- 
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session  of  the  property  and  use  it  for  such 
purpose. 

We  are  of  the  opinion  that  the  will,  at 
least  so  far  as  it  purports  to  devise  the  land 
to  the  trustee  named  therein,  is  void,  be- 
cause it  illegally  attempts  to  suspend  the 
power  of  alienation  of  the  legal  estate,  for 
the  period  of  the  suspension  is  not  to  be 
determined  with  reference  to  lives  in  being, 
but  by  years.  The  trust  as  to  the  real  es- 
tate being  invalid  for  the  reasons  stated,  it 
cannot  be  sustained  as  a  power  in  trust 
under  §  3252,  Rev.  Laws  1905,  for  the  stat- 
ute forbidding  the  suspension  of  the  power 
of  alienation,  except  as  therein  provided, 
can  no  more  be  avoided  by  a  power  than  by 
a  trust.    Garvey  v.  McDevitt,  72  N.  Y.  556. 

The  appellant  further  contends  that  the 
trust  is  also  void  as  to  the  personal  prop- 
erty, although  the  statute  forbidding  the 
suspension  of  the  power  of  alienation  ap- 
plies only  to  real  estate,  for  the  reason 
that  the  trust  term  is  not  limited  as  re- 
quired by  law. .  The  statute  (chap.  80,  Laws 
1897)  limits  the  duration  of  such  trusts  to 
a  period  measured  by  the  life  or  lives  of 
specified  persons  in  being  at  the  time  of  its 
creation  and  twenty-one  years  after  the 
death  of  the  survivor  of  such  persons.  No 
lives  having  been  specified  in  this  will,  the 
duration  of  the  trust  could  not  exceed 
twenty-one  years.  We  assume,  for  the  pur- 
pose of  the  argument  only,  that  this  limita- 
tion would  not  commence  to  run  until  the 
residue  of  the  property  was  ascertained  by 
a  settlement  of  the  estate.  Notwithstanding 
this  concession,  it  would  seem  that  the  trust 
is  not  one  which  can,  without  smy  contin- 
gency, be  fully  executed  within  twenty -one 
years,  and  that  it  is  void.  The  synod  is, 
by  the  will,  given  five  years  in  which  to 
accept  the  proposed  gift  with  its  burden; 
the  trustee  is  allowed  five  vears  after  the 
expiration  of  the  first  limitation  of  five 
vears,  in  which  to  elect  whether  he  will  re- 
tain  and  use  the  property  for  the  accom- 
plishment of  the  testator's  scheme;  and,  if 
he  fails  so  to  retain  and  use  the  property, 
a  resident  voter,  after  the  expiration  of  the 
second  limitation,  may  apply  within  an  un- 
certain and  unlimited  time  to  the  court  for 
the  appointment  of  a  suitable  trustee  will- 
ing to  accept  and  execute  the  trust.  The 
time  it  would  take  the  court  to  find  such  a 
trustee,  if  at  all,  is  also  uncertain.  In  any 
event,  we  are  clearly  of  the  opinion,  and  so 
hold,  that  the  trust  as  to  the  personal 
property,  whether  legal  'or  not,  must  fall 
with  t]ie  void  trust  as  to  the  real  estate, 
which  was  absolutely  essential  to  the  ex- 
ecution of  the  declared  purpose  and  scheme 
of  the  testator  to  secure  the  erection  and 
maintenance  of  the  orphans'  home  on  his 
farm.  The  trust  as  to  the  real  estate 
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being  void,  its  execution  as  to  the  personal 
property  is  impossible.  It  follows  that  the 
will  in  question  is  void,  and  that  the  resi- 
due of  testator's  estate  must  be  assigned  to 
his  heirs  at  law. 

We  regret  that  the  beneficent  and  cher- 
ished purpose  of  the  testator  to  devote  his 
property  to  the  care  of  orphan  children  can- 
not be  realized;  but  the  law  limiting  the 
suspension  of  the  power  of  alienation  of 
land  is  a  wise  one,  and  must  be  enforced. 

The  order  appealed  from  is  reversed,  and 
cause  remanded  to  the  District  Court  for 
further  proceedings  in  accordance  with  this 
opinion. 

Petition  for  rehearing  denied. 


PENNSYLVANIA    SUPREME    COURT. 

HARRY  M.  WIRSING 

V. 

PENNSYLVANIA     HOTEL     &     SANITA- 
RIUM COMPANY. 


SOUTH  SIDE  TRUST  COMPANY,  Trustee, 
etc.,  of  Pulaski  Springs  Hotel  Company, 
Bankrupt,  Successor  in  Title,  Appt. 

(226  Pa.  234,  76  Atl.  259.) 

Mechanics*  lien  —  disconnected  lot. 

A  mechanics'  lien  on  a  hotel  and  sanitari- 
um will  extend  to  a  lot  separated  from  that 
containing  the  building  by  other  property, 
but  containing  a  mineral  spring  which  is 
intended  as  part  of  the  sanitarium  proper- 
ty, where  the  statute  permits  the  lien  to 
attach  to  such  curtilage  as  is  reasonably 
needed  for  the  general  purpose  for  which  the 
structure  is  erected,  belonging  to  the  same 
owner. 

(January  3,   1910.) 

Note.  —  Extent   of   land    to   which   mC' 
chanics*  lien  will  attach. 

It  is  proposed  to  consider  in  this  note 
only  the  cases  determining  the  question  as 
to  how  great  an  area  of  land  is  subject  to 
a  mechanics'  lien  for  the  construction  of 
buildings  or  other  improvements  thereon. 
Cases  turning  on  the  question  of  the  nature 
of  the  interest  in  land  that  is  subject  to 
such  a  lien  are,  of  course,  not  in  point.  Nor 
is  it  intended  to  cover  cases  dealing  with 
the  enforcement  of  liens  for  buildings  erect- 
ed for  the  same  person,  and  under  the  same 
or  separate  contracts,  upon  separate  or  con- 
tiguous lots,  or  upon  an  undivided  tract. 
Those  cases  determine  whether  the  liens  may 
be  enforced  as  an  entirety,  or  must  be  as- 
serted severally.  Obviously  this  question  in- 
volves considerations  which  have  no  bearing 
on  the  question  indicated  by  the  foregoing 
title.  So,  too,  the  cases  involving  liens  up- 
on railroads,  canalB|  ditcheS|  and  drains  de* 
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APPEAL  by  the  South  Side  Trust  Com- 
pany, trustee  in  bankruptcy  of  the  Pu- 
laski Springs  Hotel  Company,  successor  in 
title,  afl  to  certain  property,  to  the  Penn- 
sylvania Hotel  &  Sanitarium  Company,  from 
an  order  of  tiie  Court  of  Common  Pleas  for 
Lawrence  County  dismissing  a  petition  to 
limit  and  define  the  curtilage  bound  by  a 
certain  mechanics*  lien.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  D.  Wallace,  William  McEl- 
wee.  Jr.,  and  Williams  &  Edwards,  for 
appellant: 

Separate  properties,  distinct  from  each 
other  and  separated  by  a  railroad,  cannot 
be  charged  with  a  lien  for  work  done  upon 
one  of  said  properties,  upon  the  theory  or 
allegation  that  they  constitute  a  single 
plant. 


Worth ington  v.  Cambridge  Springs  Co.  24 
Pa.  Co.  Ct.  281. 

Mr.  Robert  K.  Aiken  for  appellee. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

On  June  12,  1906,  Harry  M.  Wirsing,  the 
appellee,  filed  a  mechanics'  lien  against  a 
building  and  two  lots  of  ground,  naming  the 
Pennsylvania  Hotel  &  Sanitarium  Company 
a«  owner  or  reputed  owner.  He  obtained  a 
judgment  on  this  lien  on  June  3,  1908,  and 
on  March  3,  1909,  the  South  Side  Trust 
Company,  trustee  in  bankruptcy  of  the  Pu- 
laski Springs  Hotel  Company,  successor  in 
title  to  the  Pennsylvania  Hotel  &  Sanita- 
rium Company,  presented  a  petition  to  the 
court  below,  praying  for  an  order  limiting 
and  defining  the  curtilage  bound  by  the  ap- 


pend upon  distinctive  considerations,  and 
they  are  therefore  excluded.  Cases  in  which 
the  lienor's  rights  have  been  confined  to  the 
land  described  in  his  petition  or  notice  of 
Hen  are  also  excluded  for  obvious  reasons.  ' 

While  it  is  true  that  mechanics*  liens  are 
of  purely  legislative  creation,  and  that  or- 
dinarily the  extent  of  the  land  to  which  they 
attach  depends  upon  the  language  of  the 
statutes,  some  cases  have  been  decided  in 
which  no  reference  to  the  statute  is  made. 
Such  cases  will  be  first  considered. 

So  much  land,  and  only  so  much,  will  be 
included  in  and  subjected  to  the  lien  as  will 
be  held  proper  and  necessary  to  the  use  and 
enjoyment  of  the  building.  White  v.  Stan- 
ton, 111  Ind.  540,  13  N.  E.  48. 

Somewhat  unique  is  the  decision  in  Roby 
v.  University  of  Vermont,  36  Vt.  664,  hold- 
ing that  a  mechanics'  lien  rests  only  upon 
the  building,  but  carries  with  it  such  right 
to  the  land  on  which  it  stands,  and  which 
is  appurtenant  to  it,  as  is  necessary  to  en- 
able the  lienors  to  hold,  appropriate,  and 
use  the  building  for  all  the  legitimate  pur- 
poses to  which  it  may  be  put. 

Generally,  however,  a  mechanics'  lien  is 
enforceable  against  the  land  upon  which  the 
buildings  stand  and  also  the  land  about  the 
buildings,  used  witli  them,  and  necessarily 
or  reasonably  convenient  to  their  use.  Bank 
of  Charleston  v.  Curtiss,  18  Conn.  342,  46 
Am.  Dec.  325. 

One  who,  under  contract  with  the  proprie- 
t<ir  of  a  hotel,  installs  in  a  building  in  the 
roar  thereof,  but  on  the  hotel  property,  a 
plant  designed  to  furnish  electric  lights  to 
the  hotel,  has  a  lien  upon  so  much  of  the 
lots  upon  which  the  buildings  are  situated 
as  are  necessary  to  the  enjoyment  of  the 
property.  Mountain  Electric  Co.  v.  Miles, 
9  N.  M.  512,  56  Pac.  284. 

And  a  mechanics'  lien  for  the  erection  of 
a  stack  at  a  pork  house  extends  to  such 
pork  house  and  a  distillery  connected  there- 
with, which  is  operated  by  steam  developed 
by  the  use  of  the  stack,  and  which  can  be 
used  as  a  distillery  only  in  connection  with 
the  pork  house,  although  the  latter  may  be 
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used  independently  of  the  distillery.  Bod- 
ley  v.  Denmead,  1  W.  Va.  249. 

Testimony  that  land  and  reduction  works 
situated  thereon  have  been  leased  together 
and  sold  together  tends  to  prove  that  they 
have  been  treated  as  a  unit  and  used  for  a 
common  purpose,  and  where  there  is  no  sug- 
gestion to  the  contrary  in  an  action  to  en- 
force a  mechanics'  lien  for  labor  and  ma- 
terials furnished  in  repairing  the  reduc- 
tion works,  it  niav  be  inferred  that  such 
land  was  used  and  treated  as  reasonably 
convenient  for  the  use  of  the  reduction 
works.  Gould  v.  W^ise,  18  Nev.  253,  3  Pac. 
30. 

Where  there  is  evidence  tending  to  show 
that  three  distinct  contiguous  lots  in  a  city 
block,  upon  one  of  which  a  house  has  been 
erected,  are  used  as  one,  the  mere  fact  that 
they  are  set  out  on  the  plat  as  distinct  does 
not  make  them  separate,  so  as  to  prevent 
the  filing  of  a  lien  against  the  whole  tract 
for  materials  furnished  in  erecting  the 
house.    Meinholz  v.  Grodt,  4  Mo.  App.  568. 

A  lien  for  the  construction  of  a  house 
upon  a  tract  of  80  acres  in  the  country  at- 
taches to  the  whole  tract,  especially  where 
the  house  alone  is  of  comparatively  little 
value;  and  there  is  no  segregation  of  the 
house  from  such  tract  by  reason  of  the 
fact  that  it  is  inclosed  by  a  fence  includ- 
ing about  3  acres.  Broyhill  v.  Gaither.  llfl 
N.  C.  443,  26  S.  E.  31.  The  court  added 
that  the  tract  should  be  sold  '  in  parts  so 
as  to  discharge  the  lien  without  exhausting 
the  tract,  if  possible. 

The  whole  farm  was  held  in  Lindsay  v. 
Gunning,  59  Conn.  296.  11  L.R.A.  553,  22 
Atl.  310,  to  be  "the  land  on  which"  the 
buildings  stand,  so  as  to  be  subject  to  a  me- 
chanics' lien  for  farm  buildings  such  as  a 
creamery,  silo  barn,  and  cow  stable  erected 
on  a  tract  of  350  acres  made  up  of  several 
farms  owned  originally  by  different  owners, 
where  it  was  the  intention  to  use  the  whole 
of  the  land  with  such  buildings. 

In  Lambert  v.  Williams,  2  Tex.  Civ.  App. 
413,  21  S.  W.  108,  involving  a  lien  for  paint- 
ing a  fence  on  dbrtain  premises,  sought  to 
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pelleo'B  mechanics*  lien  and  the  judgment 
thereon.  The  two  lots  of  ground  against 
which  the  lien  was  filed  as  curtilage  to  tlie 
building  are  separated  by  a  railroad  and 
private  properties,  and  are  distant  from 
each  other  about  225  feet.  The  contention 
of  the  appellant  is  that  the  curtilage  should 
be  confined  to  land  embraced  in  the  lot  on 
which  the  building  was  to  be  erected.  Un- 
der the  existing  conditions  the  court  below 
held  otheru'ise,  and  this  appeal  comes  from 
the  dismissal  of  the  petition. 

The  answer  to  the  petition,  to  which  no 
replication  was  filed,  avers  that,  at  the  time 
the  appellee  entered  into  the  contract  with 
the  Pennsylvania  Hotel  &  Sanitarium  Com- 
pany on  which  his  claim  is  founded,  it  was 
the  owner  of  the  two  lots  described  in  the 
lien,  on   one  of  which   there   is   located   a 


spring  or  well  of  water;  that  on  this  lot 
there  were  buildings,  a  boiler,  etc.,  and  in 
connection  therewith  the  said  company  pro- 
posed to  erect  and  construct  a  large  sani- 
tarium or  hotel;  that  the  said  sanitarium 
or  hotel  was  to  be  used  in  connection  with 
the  said  spring  or  well  of  water;  that  it 
was  the  purpose  and  design  of  the  company 
to  heat  and  light  the  hotel  from  a  heating 
and  power  system  on  the  lot  on  which  the 
spring  was  located,  and  to  supply  the  hotel 
or  sanitariiun  with  water  fron%  said  well  or 
spring,  which  possessed  medicinal  proper- 
ties; that  it  was  planned,  arranged,  and  in- 
tended by  the  company  that  the  two  jots 
should  constitute  the  curtilage  appurtenant 
to  the  hotel  and  sanitarium,  and  they  were 
such  as  were  reasonably  needed  for  the  gen- 
eral  purpose   for  which  the   said  hotel   or 


be  enforced  against  an  entirely  distinct 
house  and  lot  located  on  another  street,  the 
court  remarked  that  the  rule  that  mechanics' 
liens  do  not  attach  to  premises  separate  and 
distinct  from  those  upon  which  the  improve- 
ments are  made  is  too  well  settled  to  re- 
quire any  citation  of  authorities  to  support 
it. 

Where  the  lot  of  a  mansion  house  is  sur- 
rounded on  three  sides  by  streets  and  bound- 
ed on  the  fourth  side  by  the  lands  of  an  ad- 
joining owner,  and  is  separated  from  a  wa- 
ter lot  belonging  to  the  owner  of  the  mansion 
house,  which  he  uses  as  a  landing  place  for 
his  yacht,  a  mechanics'  lien  for  the  construc- 
tion of  the  house  does  not  extend  to  the 
water  lot.  Federal  Trust  Co.  v.  Guigues  (N. 
J.  £q.)   74  Atl.  652. 

Where  a  plate  glass  company  owning  a 
manufactory  worth  $850,000,  located  upon  a 
tract  of  land  of  28  acres,  causes  to  be  erect- 
ed a  separate  building  for  a  gas  producer, 
at  a  cost  of  a  little  more  than  $7,000,  the 
lien  for  the  erection  of  the  latter  building 
should  be  confined  thereto.  Cowan  v. 
Pennsylvania  Plate  Glass  Co.  184  Pa.  16, 
38   Atl.    1081. 

And  where  two  tracts  of  land  are  fenced 
together  and  owned  in  common  by  two  per- 
sons, the  husband  of  one  of  whom,  without 
the  assent  of  the  other,  contracts  for  the 
construction  of  a  building  on  the  smaller  of 
the  two  tracts,  the  builder's  lien  may  be 
enforced  by  the  sale  of  the  interest  of  the 
husband  and  wife  only,  and  in  the  tract  on 
which  the  building  was  erected.  Woodburn 
V.  Gifford,  66  111.  285. 

The  following  cases  have  construed  and 
given  eilect  to  the  various  statutes: 

Some  statutes  prescribe  the  maximum 
area  subject  to  the  lien,  as  in  White  v. 
Chafiin,  32  Ark.  59,  which  was  governed  by 
a  statute  limiting  the  lien  to  2  acres. 

Other  cases  are  governed  by  statutes,  fre- 
quently limited  in  their  operation  to  cities 
and  villages,  which  confine  the  lien  to  1 
acre;  Montgomery  Iron  Works  v.  Donnan,  78 
Ala,  218;  Bedsole  v.  Peters,  79  Ala.  133  (ap- 
parently);  Tuttle  V.  Howe,  14  Minn.  145, 
Gil.  113,  100  Am.  Dec.  205;  North  Star 
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Iron  Works  Co.  v.  Strong,  33  Minn.  1,  21 
N.  W.  740;  Boyd  v.  Bloke,  42  Minn.  1,  43  N. 
W.  485;  Oster  v.  Rabeneau,  40  Mo.  595; 
Bradish  v.  James,  83  Mo.  313;  Rail  Bros.  v. 
McCrary,  45  Mo.  App.  385;  Mayes  v. 
Murphy,  93  Mo.  App.  37;  Hill  v.  La  Crosse 
&  M.  R.  Co.  11  Wis.  216;  McCoy  v.  Quick, 
30  Wis.  521;  McAuliffe  v.  Jorgenson,  107 
Wis.  132,  82  N.  W.  T06;  Halsey  v.  Wau- 
kesha Springs  Sanitarium  Co.  125  Wis.  311, 
110  Am.  St.  Rep.  838,  104  N.  W.  94. 

If  it  appears  that  the  lot  of  land  upon 
which  the  lien  is  claimed  is  in  a  town,  it 
is  immaterial  that  the  lot  contains  more 
than  1  acre.  Christian  &  C.  Grocery  Co. 
V.  Kling,  121  Ala.  292,  25  So.  629.  In  this 
case  the  court  cites  "Acts  1894-95,  p.  1238," 
but  does  not  disclose  the  nature  of  the  en- 
actment. 

Although  the  statute  limits  the  area  af- 
fected to  1  acre,  the  parties  may  contract 
to  extend  the  area  beyond  this.  Shefiield 
Furnace  Co.  v.  Witherow,  149  U.  S.  574,  37 
L.  ed.  853,  13  Sup.  Ct.  Rep.  936. 

Other  statutes  allow  a  wider  operation  as 
against  country  lands.  Thus,  the  case  of 
Swope  V.  Stantzenberger,  59  Tex.  389,  was 
governed  by  a  statute  providing  that  the 
lien,  if  against  land  in  the  country,  should 
extend  to  and  include  50  acres  upon  which 
the  labor  was  performed. 

This  statute,  it  seems,  was  superseded  by 
an  act  providing  that  the  lien  should  ex- 
tend to  the  lot  or  lots  necessarily  connected 
with  the  improvements  made.  The  existence 
of  a  lien  depends  upon  the  provision  of  the 
Texas  Constitution,  which  gives  the  legisla- 
ture the  power  to  regulate  its  extent  and 
the  method  of  its  enforcement.  Claes  v. 
Dallas  Homestead  &  Loan  Asso.  83  Tex.  50, 
18  S.  W.  421. 

Such  constitutional  provision  is  that  me- 
chanics, artisans,  and  materialmen  shall 
have  a  lien  upon  the  buildings  and  articles 
made  or  required  by  them,  and  the  legisla- 
ture shall  provide  for  the  speedy  and  ef- 
ficient enforcement  of  such  liens.  Strang  v. 
Pray,  89  Tex.  525,  35  S.  W.  1054.  Since 
this  case  was  decided,  it  is  less  clear  that 
the  legislature  has  defined  the  extent  of  the 
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sanitarium  was  being  constructed ;  that  each 
of  said  lots  formed  a  part  of  the  single 
business  plant  of  the  company,  and  consti- 
tuted the  curtilage  appurtenant  to  the  hotel 
or  sanitarium;  that  it  was  planned,  ar- 
ranged, and  intended  by  the  company  to 
connect  the  lot  on  which  said  well  or  spring 
was  located  and  the  buildings  thereon  with 
the  lot  on  which  the  said  hotel  or  sanita- 
rium was  to  be  erected;  that,  in  pursuance 
of  instructions  given  him  by  the  company, 
the  appellee  made  his  plans  to  connect  said 
lots;  that  the  entire  property  became  and 
was  a  single  business  plant;  that  the  two 
lots  had  been  purchased  by  the  company  for 
the  purpose  of  a  single  business  plant;  and 
that  the  said  hotel  or  sanitarium,  as 
planned,  arranged,  and  intended  by  the  com- 


pany, would  have  no  value  except  in  con- 
nection with  the  spring,  which  was  located 
but  a  short  distance  from  it.  The  only  wit- 
ness called  by  the  appellant  in  support  of 
its  petition  admitted  that  the  two  lots  were 
deeded  at  the  same  time  to  the  Pennsvlva- 
nia  Hotel  &  Sanitarium  Company,  which 
had  been  organized  for  the  purpose  of  con- 
ducting a  hotel  with  the  spring  in  connec- 
tion with  it,  and  that  the  running  of  the 
hotel  in  connection  with  the  spring  consti- 
tuted one  single  undertaking  on  the  part  of 
the  company.  From  the  testimony  of  this 
witness  and  that  of  the  appellee,  considered 
in  connection  with  the  averments  in  the  an- 
swer, the  court  below  found  the  following 
facts,  to  which  no  exceptions  were  filed: 
"The  hotel  was  to  be  connected  with  a  boiler 


lien,  for  the  court  says  that  the  proper 
construction  of  the  constitutional  provision 
would  be  to  regard  it  as  authorizing  a  lien 
on  the  land  upon  which  the  improvement 
is  situated,  to  the  extent  that  it  is  neces- 
sary for  the  enjoyment  thereof,  or  may  bo 
designated  or  set  apart  as  intended  to  be 
used  and  enjoyed  in  connection  with  the 
building  or  improvement. 

The  ifol lowing  cases  were  decided  under  a 
statute  limiting  the  operation  of  the  lien  to 
40  acres:  Kerrick  t.  Ruggles,  78  Wis.  274, 
47  N.  W.  437;  Darling  v.  Neumeister,  99 
Wis.  426,  75  N.  W.  175;  Dusick  v.  Green, 
118  Wis.  240,  95  N.  W.  144.      . 

Ordinarily,  however,  the  statutes  do  not 
make  express  provision  as  to  the  area  Hen- 
able. 

Under  a  statute  providing  for  a  lien  upon 
the  entire  land  upon  which  the  building  is 
stuated,  including  that  portion  of  the  same 
not  covered  tliercwith,  one  furnishing  ma- 
terials for  the  construction  of  a  house  up- 
on an  undivided  lot  containing  another 
house  is  not  entitled  to  a  lien  upon  such  oth- 
er house,  but  only  upon  the  one  for  which 
he  furnished  materials  and  so  much  of  the 
lot  as  is  necessary  to  the  enjoyment  of  the 
house.  Ewing  v.  Allen,  99  Iowa,  379,  68 
N.   W.   702. 

Where  the  statute  provides  for  a  lien 
upon  the  building,  but  makes  no  mention  of 
the  land  on  which  it  stands,  it  should  be 
given  a  reasonable  construction,  and  the 
lien  should  be  extended,  not  only  to  the 
land  covered  by  the  structure,  but  also  to 
so  much  more  as  may  be  necessary  for  the 
convenient  use  thereof,  according  to  the  in- 
tention and  design  of  the  owner.  Pennock 
V.  Hoover,  5  Rawle,  291.  To  the  same  effect 
is  Dean  v.  Pyncheon,  3  Pinney  (Wis.)  17. 

Whore,  from  the  construction  of  roads  and 
fences,  and  the  existence  of  barns  and  green- 
houses, it  seems  certain  that  the  owner  in- 
tended to  use  the  whole  lot  as  grounds  for 
his  mansion,  a  mechanics'  lien  will  attach 
thereto,  since  the  provision  of  the  statute 
limiting  the  curtilajje  to  i  acre  applies  only 
to  the  case  where  there  has  been  no  such 
designation  of  the  curtilage  by  the  owner, 
and  where  the  means  of  designation  by  map 
26  L.R.A.(N.S.) 


do  not  exist.  Gerard  y  Birch,  28  N.  J.  £o. 
317. 

Under  »  statute  providing  for  a  lien  on 
the  building  and  the  land  upon  which  it  is 
erected,  it  has  been  held  that  one  erecting  a 
house  is  not  confined  to  the  land  which  it 
covers,  but  may  assert  his  lien  against  so 
much  land  as,  together  with  the  structure, 
is  necessary  to  pay  it.  Van  dyne  v.  Vanness, 
6  N.  J.  Eq.  486. 

In  respect  of  the  right  to  a  mechanics' 
lien  upon  mill  property  for  the  repair  of 
the  mill,  where  the  statute  apparently  ex- 
tends the  lien  to  the  curtilage,  the  follow- 
ing language  was  used  in  Edwards  v.  Der- 
rickson,  28  N.  J.  L.  39,  affirmed  in  29  N. 
J.  L.  468:  "The  lands  claimed  as  subject 
to  the  lieu  are  minutely  described  by  metes 
and  bounds,  and,  although  the  quantity  is 
not  given,  yet  they  are  so  described  by 
courses  and  distances  as  that  the  amount 
can  easily  be  ascertained,  and  by  a  compu- 
tation the  tract  or  parcel  described  is  found 
to  contain  a  fraction  over  53  acres.  It  has 
remained  in  substantially  the  same  condi- 
tion for  a  large  number  of  years.  It  has 
been  several  times  transferred,  and  alwavs 
by  the  same  description.  It  has,  time  out 
of  mind  almost,  been  recognized  by  the 
neighbors  and  other  as  the  piece  or  parcel 
of  land  connected  with  the  Phoenix  mill, 
and  as  being  the  lot  and  parcel  of  land 
of  which  the  Phoenix  mill  property  was  com- 
posed. Now,  who  can  say  judicially  that,  in 
describing  the  whole  well-known  and  clear- 
ly defined  53  acres,  and  claiming  a  lien  up- 
on it,  the  plaintiffs  have  committed  an  er- 
ror fatal  to  their  security?  W^ho  can  say 
how  much  of  that  lot  or  tract  the  plain- 
tiffs, in  filing  their  lien  claim,  ought  to 
have  excluded  from  it?  .  .  .  How  do  we 
know  that  the  whole  of  this  land  was  not 
necessary  to  the  proper  and  advantageous 
use  of  the  mill?  Who  can  tell  how  much 
of  it  is  made  up  of  public  road  and  grounds 
for  the  public  to  use?  Who  can  tell  how 
much  of  it  is  made  up  of  the  pond  and  its 
appendages  and  appurtenances,  its  inlets 
and  outlets  and  right  of  overflow,  its  room 
for  head  and  tail  race,  and  the  like?  The 
witness   who   has   known  the   property   for 
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louae  to  be  located  on  the  spring  property, 
>y  an  8-inch  and  other  pipes  through  which 
;h6  heating  plant  in  the  hotel  was  to  be 
mpplied  with  hot  water.  It  seems  the  ho- 
:el  building  was  to  be  constructed  for  the 
lae  chiefly  of  those  who  came  to  receive 
benefit  from  the  use  of  the  medicinal  water 
)f  the  spring,  and  the  spring  property  and 
the  hotel  property  were  to  be  operated  and 
managed  by  the  same  person.  Without  the 
spring  the  hotel  property  would  be  of  com- 
paratively little  value,  but,  operated  to- 
gether, the  patronage  was  expected  to  be 
quite  large.  ...  It  was  clearly  the 
purpose  of  the  owner  of  these  parcels  of 
laud  to  use  them  in  connection  with  each 
other.  The  hotel  was  for  the  accommoda- 
tion of  those  who  desired  treatment  and  to 


enjoy  the  beneficial  results  derived  from  the  ' 
use  of  the  medicinal  waters  of  the  spring 
located  on  the  spring  property.  Pipes  were 
to  be  extended  underground  from  one  to  the 
other,  and  both  properties  were  to  be  oper- 
ated, managed,  and  controlled  by  one  per- 
son, the  defendant.  No  doubt  the  successful 
operation  of  the  spring  was  greatly  handi- 
capped because  of  the  lack  of  good  hotel  ac- 
commodations  for  those  who  desired  treat- 
ment and  to  make  use  of  the  water,  while 
a  hotel  of  the  proportions  shown  and  de- 
scribed in  the  plans  and  specifications,  lo- 
cated in  a  small  village  like  Pulaski,  would 
hardly  be  considered  for  a  moment,  unless 
it  was  to  be  operated  in  conjunction  with 
the  mineral  springs  which  were  located  on 
the  other  property  described  in  the  lien  filed. 


thirty  years  says  that  he  never  knew  *that 
any  part  of  the  tract  was  used  separately 
from  the  mill.'  The  inference,  then,  fairly 
is  sustained  by  evidence,  and  contradicted 
by  none,  that  the  exclusion  of  a  single 
acre  from  the  tract  would  impair  the  com- 
plete use  of  the  mill,  and  that  it  has  no 
land  attached  to  it  that  is  not  necessary 
for  that  purpose.  If  these  things  be  so, 
then  the  land  described  is,  in  truth  and  in 
fact,  the  very  curtilage  or  lot  belonging  to 
the  mill,  and  on  which  the  same  was  erect- 
ed, in  the  very  language,  meaning,  and  in- 
tent of  our  statute." 

It  was  held  in  Crawfordsville  v.  Barr,  65 
Ind.  367,  that  a  mechanics'  lien  attached  to 
the  lot  or  subdivision  of  land  upon  which 
the  building  was  situated,  and  not  necessari- 
ly only  to  the  ground  covered  by  the  build- 
ing, the  court  citing  2  Rev.  Stat.  1876,  p. 
236,  §  647,  but  not  disclosing  the  nature  of 
its  provisions. 

The  extension  of  a  statute  giving  persons 
employed  on  steamboats  a  lien  on  the  steam- 
boat for  their  wages,  by  an  amendatory  act 
declaring  that  it  shall  apply  to  sawmills  in 
behalf  of  millwrights,  does  not  operate  to 
make  a  lien  upon  a  sawmill  extend  to  the 
tract  of  land  upon  which  the  mill  stands, 
but  only  to  so  much  land  as  may  be  deemed 
to  be  included  in  the  word  "sawmill," — that 
is,  so  much  as  may  be  necessary  for  its 
operation.    Findlay  v.  Roberts,  19  Ga,  163. 

One  who  constructs  a  kiln  for  drying  lum- 
ber, for  a  company  which  also  owns,  across 
the  street  therefrom  property  consisting  of 
a  sawmill,  a  boiler  house,  and  a  plan- 
ing mill,  together  with  the  three  lots  up- 
on which  they  are  situated,  the  only  physi- 
cal connection  between  the  kiln  and  the  op- 
posite property  being  a  pipe  through  which 
steam  is  conducted  from  the  boilers  to  tlie 
kiln,  obtains,  by  a  judgment  extending  his 
lien  to  the  boiler  house  and  the  lot  upon 
which  it  stands,  at  least  all  that  he  is  en- 
titled to  claim  with  respect  to  the  milling 
property,  under  a  statute  giving  a  lien  upon 
the  mill,  manufactory,  or  other  building  or 
appurtenances  constructed.  McDonald  v. 
26  LJi.A.(N.S.) 


Minneapolis  Lumber  Co.  28  Minn.  262,  9  N. 
W.  765.  In  this  case  the  court  said:  "The 
sense  of  the  matter  is  that  the  mills  and  the 
kiln,  and  the  branches  of  business  carried 
on  therein,  are  too  separate  and  distinct  to 
be  regarded  as  appendages  or  appurtenances 
of  each  other,  within  the  meaning  of  the 
law.  With  the  present  facilities  of  trans- 
mitting steam  and  steam  power,  it  would  be 
dangerous,  and  might  lead  to  strange  and 
unfortunate  results,  to  hold  that  properties 
are  to  be  regarded  as  appurtenant  to  each 
other  from  the  fact  that  they  are  used  in 
different  branches  of  the  same  business, 
which  may  be  carried  on  separately,  and 
derive  the  steam  or  power  necessary  to  carry 
tliem  on  from  a  common  source.  We  think 
the  extension  of  the  plaintlfl''s  lien  to  lot  2 
of  block  30,  on  which  the  boilers  are  situat- 
ed, was  going  at  least  far  enough,  and  that, 
if  there  is  any  error  in  the  judgment,  it  is 
not  to  the  prejudice  of  the  appellant." 

A  statute  giving  a  lien  upon  mining 
claims  operates  to  create  a  lien  upon  the  * 
whole  claim.  Helm  v.  Chapman,  66  Cal. 
291,  6  Pac.  .352;  Silvester  v.  Coe  Quartz 
Mine  Co.  80  Cal.  610,  22  Pac.  217;  Williams 
V.  Mountaineer  Gold  Min.  Co.  102  Cal.  134, 
34  Pac.  702,  36  Pac.  388. 

And  a  tract  of  land  in  the  process  of  de- 
velopment for.  the  production  of  oil  is  a  min- 
ing claim,  and  conies  within  the  operation 
of  this  rule.  Berentz  v.  Belmont  Oil  Min. 
Co.  148  Cal.  577,  113  Am.  St.  Rep.  308,  84 
Pac.  47. 

In  Sly  v.  Palo  Alto  Gold  Min.  Co.  28  Wash. 
485,  68  Pac.  871,  the  court  upheld  a  de- 
fault judgment  giving  a  mechanics'  lien  up- 
on property  mentioned  in  a  complaint  al- 
leging that  the  plaintiff  furnished  materials 
that  were  used  in  the  construction,  repair, 
and  improvement  of  a  lode  mining  claim, 
that  another  claim  was  contiguous  there- 
to, that  such  claims  were  held  and  operated 
as  a  group,  and  that  the  materials  so  fur- 
nished were  used  for  the  development  of  said 
lodes,  which  were  held  as  constituting  one 
mine. 

Laud  adjacent  to  the  mining  claim  is  not 
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This  was  the  general  purpose  for  which  the 
two  parcels  of  land  were  to  be  used,  and 
they  formed  the  parts  of  the  single  business 
plant" 

By  the  act  of  June  4,  1901  tP.  L.  431), 
curtilage,  to  be  regarded  as  appurtenant  to 
a  building  and  bound  by  a  mechanics'  lien 
filed  against  it,  is  "such  as  is  reasonably 
needed  for  the  general  purpose"  for  which 
the  structure  is  erected,  and  belongs  to  the 
same  owner.  As  a  rule,  curtilage  does  not 
extend  beyond  the  lot  on  which  the  build- 
ing is  erected,  but  when  more  land  is  reason- 
ably needed  for  the  general  purpose  of  the 
structure,  and,  at  the  time  the  same  is  be- 
ing erected,  the  owner  of  it  intends  that  an- 
other lot  in  addition  to  the  one  on  which  it 
is  being  built  shall  be  included  in  the  curti- 
lage, and  constitute  a  part  of  the  same,  it 
is  reasonable  that  a  mechanics'  lien  should 
extend  to  both.  The  value  of  a  building  aft- 
er its  erection  depends  upon  the  ability  of 
the  owner,  or  those  claiming  under  him,  to 
put  it  to  its  intended  use,  and,  if  it  cannot 
be  put  to  such  use  without  having  the  cur- 


tilage manifestly  intended  for  it  by  the 
own^r  at  the  time  he  induced  the  labor  and 
material  to  go  into  it,  such  curtilage  ought 
to  be  regarded  as  appurtenant  to  it,  even 
if  it  does  include  land  not  physically  con- 
nected with  the  lot  on  which  the  building 
is  erected.  The  legislature  might  have  pro- 
vided otherwise,  but  it  has  not  by  the  act 
of  1901.  Under  the  old  mechanics'  lien  act 
of  June  16,  1836  (P.  L.  696),  the  lien  of  a 
mechanic  extended  to  the  ground  covered  by 
the  building,  "and  to  so  much  other  ground 
immediately  adjacent  thereto"  as  might 
have  been  necessary  for  the  ordinary  and 
useful  purposes  of  the  building.  But  there 
is  no  such  limitation  in  our  present  act, 
and  it  is  therefore  a  question  under  condi- 
tions existing  in  any  particular  case  what 
other  land  of  the  owner  of  the  building,  in 
addition  to  the  lot  upon  which  it  is  being 
erected,  shall  be  bound  by  a  mechanics'  lien, 
as  being  "reasonably  needed  for  the  general 
purpose"  of  the  structure. 

Appeal  dismissed  at  appellant's  costs. 


subject  to  the  lien  unless  it  is  mineral  land 
or  appurtenant  thereto.  Bewick  v.  Muir,  83 
Cal.   368,   23  Pac.   389. 

Statutes   giving   lien   on  •'lot"  or   "tract." 

The  Missouri  statute  provides  for  a  lien 
on  the  lot  of  ground  upon  which  the  build- 
ing is  erected.  Darlington  Lumber  Co.  v. 
Harris,  107  Mo.  App.  148,  80  S.  W.  688. 

The  word  "lot"  as  here  used  means  the 
fractional  part  of  a  block,  commonly  known 
as  a  lot,  limited  by  fixed  boundaries  on  the 
recorded  plat;  and,  where  the  structure  is 
erected  upon  one,  the  builder's  lien  will  not 
extend  to  a  contiguous  lot,  although  both 
are  within  one  inclosure.  Miller  v.  Hoff- 
man, 26  Mo.  App.  109. 

The  court  in  Smith  v.  Headlev,  33  Minn. 
384,  23  N.  W.  650,  said:  "When  erected 
within  the  limits  of  any  city,  town,  or  vil- 
lage plat,  the  words,  'the  lot  of  ground  on 
which  said  house,'  etc.,  'is  erected,'  are  not 
to  be  construed  so  as  necessarily  to  extend 
the  lien  to  the  whole  of  a  city,  town,  or 
village  lot,  nor  to  limit  it  to  one  of  such 
lots  alone;  for  a  building  may  be  erected 
on  only  a  part  of  a  lot,  the  remainder  of 
the  lot  being  already  covered  by  independ- 
ent buildings  with  which  the  new  one  erect- 
ed is  not  to  have  any  sort  of  connection,  in 
which  case  it  is  not  to  be  supposed  that  the 
legislature  intended  by  the  words,  'the  lot 
^  of  ground,'  to  extend  the  lien  over  the  part 
of  the  lot  already  covered  by  buildings.  And 
so  the  building  for  erecting  which  the  lien 
is  claimed  may  cover  the  whole  or  a  part  of 
several  lots.  In  cities  such  buildings  are 
not  uncommon.  In  such  case  it  is  not  to  be 
supposed  that  the  lien  is  to  be  limited  to 
one  of  such  lots.  It  follows  that  the  'lot  of 
ground,' to  which  the  lien  extends  is  not  nec- 
essarily bounded  by  the  lines  of  a  city,  town, 
26  L.R.A.(N.S.) 


or  village  lot;  it  may  be  less  or  it  may  be 
more  than  such  lot,  according  to  the  char- 
acter of  the  building,  and  the  necessity  of 
more  land  than  that  on  which  it  stands  for 
its  proper  and  convenient  use,  and  the  sit- 
uation of  such  other  land." 

A  lien  for  work  and  materials  on  one  lot 
gives  no  lien  on  an  adjacent  lot,  even  if  in 
the  same  inclosure,  unless  both  lots  are  to 
be  considered  as  one.  Seller  ▼  Schaefer,  40 
111.  App.  74. 

A  lien  for  materials  furnished  in  the  con- 
struction of  a  house  on  a  tract  of  land  will 
not  extend  to  a  contiguous  tract  owned  by 
the  same  person,  but  separated  from  the 
former  by  a  township  line.  Van  Lone  v. 
Whittemore,  19  111.  App.  447. 

Where  the  owner  of  a  lot  which  was  not 
sufficiently  spacious  to  accommodate  a  pro- 
posed building  purchased  a  contiguous  lot, 
and  constructed  a  so-called  division  fence 
upon  the  latter,  cutting  off  therefrom  a 
strip  which,  when  added  to  the  other  lot, 
afforded  a  sufficient  space  for  the  building, 
the  lien  in  favor  of  the  builder  of  a  struc- 
ture upon  the  remaining  portion  of  such 
purchased  lot  extended  only  to  the  division 
fence,  provided  it  was  intended  as  a  perma- 
nent separation  of  the  lots.  Pollock  v.  Mor- 
rison, 176  Mass.  83,  57  N.  £.  326. 

In  Adams  v.  Central  City  Granite,  Brick 
&  Block  Co.  154  Mich.  448,  129  Am.  St.  Rep. 
484,  117  N.  W.  932,  the  statute  involved 
provided  for  a  lien  upon  the  building  and 
also  upon  "the  lot  or  piece  of  land"  not  ex- 
ceeding one  quarter  section,  or,  if  in  an  in- 
corporated city,  not  exceeding  "the  lot  or 
lots"  upon  or  around  or  in  front  of  which 
such  improvement  is  made.  A  company  pur- 
chased several  blocks  of  land  in  a  city, 
and  caused  to  be  erected  in  block  14  upon 
lots  7,  8,  and  9,  and  possibly  upon  a  tew 
feet  of  lot  6,  a  building  for  the  manufac- 
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ture  of  brick,  blocks,  tile,  and  the  like.  Up- 
on several  of  the  lots  in  the  various  blocks 
were  sand  and  gravel  which  were  to  be  used 
for  the  manufacture  of  the  products  pro- 
posed to  be  turned  out  at  the  factory.  The 
action  was  brought  to  enforce  a  mechanics' 
lien  for  the  construction  of  the  factory. 
The  court  held  the  words,  "lot  or  lots,"  used 
in  the  statute,  when  considered  in  juxta- 
position to  the  words,  "lot  or  piece  of  land," 
should  be  regarded  as  meaning  surveyed 
lots  in  conformity  with  which  the  plat  was 
made,  but  that  the  lien  was  not  thereby 
necessarily  limited  to  the  particular  lots 
upon  which  the  improvement  stood,  but 
might  extend  to  the  entire  property,  as  a 
city  block,  selected  as  a  proper  site  for,  and 
devoted  to  the  use  of,  the  factory  and  its 
material  and  products.  But  it  was  held 
that  in  this  particular  case  the  lien  did  not 
attach  to  lots  other  than  those  upon  some 
portion  of  which  the  building  stood,  the 
court  saying:  "It  is  clear  that  a  lien  ex- 
tending to  the  building  and  to  lots  6,  7,  8, 
and  0,  block  14,  may  ^  sustained.  No  rea- 
son appears  for  limiting  the  quantity  of 
land  to  less  than  the  area  of  these  surveyed, 
contiguous  lots,  upon  some  portions  of  each 
of  which  the  structure  rests.  Such  a  lien 
is  supported  by  the  facts  and  by  the  express 
language  of  the  statute.  No  facts  support- 
ing a  decree  enlarging  this  area  axe  set  out 
in  the  bill.  The  decree  recites  that  the  court 
finds  'that  the  premises  upon  which  such 
building  was  constructed,  and  upon  which  it 
constituted  an  improvement,  is  described,' 
etc  The  building  is  not,  in  fact,  an  im- 
provement of  all  of  the  land  containing  the 
deposit  of  material  supposed  to  be  valuable 
for  manufacturing  purposes.  It  would  be 
quite  as  much  an  improvement,  except  to 
the  land  on  which  it  rests,  if  it  were  erected 
outside  of  the  addition.  No  criticism  being 
made  of  the  bill,  and  no  objections,  based 
upon  the  lack  of  averments,  to  the  introduc- 
tion of  testimony,  appearing,  we  have  exam- 
ined the  testimony.  We  find  no  testimony 
supporting  the  conclusion  that  the  building 
is  'constructed'  upon  the  land  described  in  the 
decree.  The  learned  trial  court  correctly 
stated  that  the  building  was  erected  for  the 
purpose  of  utilizing  the  deposit  found  upon 
some  of  the  land.  At  the  best,  this  would 
devote  the  deposit,  separate  from  the  land, 
to  manufacturing  purposes.  There  is  no 
testimony  tending  to  prove  that  the  lots,  as 
distinguished  from  the  deposit  of  material, 
were  ever  treated  as  any  part  of  the  manu- 
facturing plant.  Indeed,  the  contrary  ap- 
pears. It  was  intended,  so  far  as  intention 
appears,  to  sell  the  lots  after  removing  the 
deposit  to  a  desired  level." 

A  mechanics'  lien  for  work  and  material 
foi  a  mill  upon  a  lot  will  not  attach  to  lots 
across  the  street,  upon  the  theory  that  they 
are  appurtenant  to  the  mill  property,  merely 
because  a  com  crib  has  been  built  upon  the 
lots  for  storing  corn  to  be  ground  in  the 
mill,  and  a  shed  is  located  on  them  where 
delivery  horses  and  wagons  of  the  mill  some- 
times stand  Paddock  v.  Stout,  121  III.  671, 
13  N.  E.  182. 
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In  Choteau  v.  Thompson,  2  Ohio  St.  114, 
the  court's  position  is  indicated  by  the  fol- 
lowing language:  "By  the  words,  *lot  of 
land  upon  which  the  same  shall  stand,'  in 
the  same  section,  is  not  meant  merely  the 
ground  covered  by  the  building;  nor  do  they 
necessarily  confine  the  lien  to  the  particu- 
lar lot,  as  shown  on  i^e  town  plat,  on  which 
the  building  stands.  On  the  contrary, 
where,  as  in  the  present  instance,  two  adja- 
cent town  lots  are  used,  without  any  actual 
division  between  them,  as  one  mill  lot,  a 
part  of  the  buildings  and  machinery  being 
upon  one,  and  a  part  upon  the  other,  the 
lien  extends  to  both  lots,  though  the  precise 
spot  where  the  work  was  done  may  be  with- 
in the  limits  of  one  of  them.  And  the  case 
is  the  same  whenever  two  or  more  adjacent 
lots  are  thrown  into  one  lot,  the  ideal  lines 
of  division  being  disregarded,  and  used  for 
a  common  purpose,  whatever  that  purpose 
may  be." 

Where  the  statute  gives  a  lien  upon  the 
lot  or  tract  updh  which  the  building  is 
erected,  and  the  building  is  erected  upon 
one  corner  of  a  section  of  land,  the  lien  will 
extend  to  the  whole  section  if  necessary  to 
pay  the  debt.  Montandon  v.  Dcas,  14  AIa« 
33,  48  Am.  Dec.  84. 

The  prima  facie  right  to  a  lien  on  the 
whole  lot  upon  which  the  building  is  erected 
is  not  affected  by  proof  that  there  is  an- 
other building  on  the  lot.  Bergsma  v. 
Dewey,  46  Minn.  357,  49  N.  W.  67. 

A  mechanics'  lien  which  by  statute  ex- 
tends to  the  '*lot  of  land"  on  which  the 
building  is  situated  is  not  confined  to  that 
portion  only  of  a  large  lot  which  is  immedi- 
ately connected  with  the  building,  when  oth- 
er separate  buildings  have  been  erected  upon 
the  lot  and  leased  to  different  tenants,  but 
the  lot  has  not  been  subdivided  by  the  own- 
er, and  an  intention  to  keep  it  as  one  large 
lot  is  apparent.  Quimby  v.  Durgin,  148 
Mass.  104,  1  L.R.A.  614,  19  N.  E.  14.  It 
was  held  in  Whalen  v.  Collins,  164  Mass. 
146,  41  N.  E.  124,  that  under  this  statute 
the  lienor  could  not  at  his  option  enforce 
his  lien  against  a  part  only 'of  the  land,  but 
must  assert  it  against  the  entire  lot. 

The  conveyance  of  a  portion  of  the  lot 
after  the  contract  was  made  with  tlie  claim- 
ant does  not  affect  his  lien.  Collins  v. 
Patch,  156  Mass.  317,  31  N.  E.  295. 

A  single  building  constructed  upon  two 
lots  owned  by  different  persons,  by  the  own- 
er of  one  lot,  with  the  knowledge  and  con- 
sent of  the  owner  of  the  other,  so  connects 
them  that  a  lien  on  the  building  will  cover 
both  lots.  Menzel  v.  Tubbs,  61  Minn.  364, 
17  L.R.A.  815,  53  N.  W.  653,  1017. 

Where  the  statute  declares  that  the  lien 
shall  attach  to  the  lot  or  tract  of  land  on 
which  the  erections  are  made,  the  decree 
of  a  lien  for  the  erection  of  two  buildings 
upon  a  United  States  survey  of  400  acres 
may  make  it  extend  to  the  whole  tract.  St. 
Louis  Nat.  Stock  Yards  v.  O'Reilly,  86  111. 
546. 

Giving  a  very  liberal  construction  to  an 
act  providing  that  there  shall  be  a  lien  upon 
a  lot  of  ground  or  tract  of  land  upon  which 
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the  house  is  constructed,  the  court  in  Steger 
V.  Arctic  Refrigerating  Co.  89  Tenn.  453, 
11  L.R.A.  580,  14  S.  W.  1087,  holds  that  a 
meclianics'  lien  for  labor  and  material  fur- 
nished in  laying  pipes  for  a  refrigerating 
company  which  supplies  vapor  for  cold  stor- 
age to  customers  at  a  distance,  through 
pipes  in  the  ground,, extends  to  the  whole 
plant,  and  may  be  enforced  against  the 
ground  upon  which  the  factory  is  located, 
although  the  pipea  are  laid  upon  land  not 
belonging  to  the  company. 

Where  the  owner  of  four  adjoining  tracts 
of  land  uses  one  for  a  fair  ground,  and  in- 
closes the  others  in  a  common  fence,  and 
uses  them  for  a  race  track  which  is  also 
marked  by  a  common  fence,  and  causes  to 
be  constructed  a  gi'and  stand  upon  the  fair 
ground  and  abutting  on  the  race  track,  and 
a  judges'  stand  upon  one  of  the  tracts  form- 
ing a  part  of  the  race  track,  the  mechanics' 
lion  for  building  such  structures  extends  to 
the  entire  property  used  as  a  race  track, 
imder  a  statute  giving  allien  on  tlie  lot  of 
land  upon  which  the  structure  is  situated, 
since  these  tracts  are  so  united  and  used 
for  a  common  purpose  as  properly  to  be 
regarded  as  the  lot  of  land  on  wli'oh  the 
buildings  stand.  Ex  parte  Davis,  9  S.  C. 
204. 

Statute  expressly  giving  lien  on  Innd  neces- 
sary for  use  of  improvement. 

See  also  supra,  Claes  v.  Dallas  Homestead 
&  Loan  Arso.  83  Tex.  60,  18  S.  W,  421. 

From  the  foregoing  cases  it  seems  that 
the  courts  are  inclined  to  extend  the  lien 
to  so  much  land  as  may  be  necessary  for 
the  use  of  the  buildng.  In  some  jurisdic- 
tions the  legislatures  have  made  express  pro- 
vision to  that  eflfect. 

Under  a  statute  giving  a  lien  upon  a  mine 
to  any  person  performing  labor  for  furnish- 
ing materials  for  the  erection  of  any  build- 
ing thereon,  and  extending  the  lien  to  the 
building  together  with  a  convenient  space 
about  the  same,  or  so  much  as  may  be  re- 
quired for  the  convenient  use  and  occupa- 
tion thereof, — a  contractor  who  furnislied 
and  installed  machinery  in  a  mill  at  a  mine 
is  not  entitled  to  a  lien  on  an  electric  power 
plant  situated  some  miles  from  the  mine  on 
land  not  connected  therewith,  although  pow- 
er therefrom  operates  the  mill,  but  he  is 
entitled  to  a  lien  upon  a  group  of  mines 
constituting  the  mining  property  on  which 
the  mill  is  situated,  and  the  ores  from  which 
are  to  be  worked  at  the  mill.  Salt  Lake 
Hardware  Co.  v.  Chainman  Min.  &  Electric 
Co.  137  Fed.  632. 

And  he  is  entitled  to  a  lien  upon  the 
group  of  contiguous  mines  which  are  oper- 
ated together,  for  materials  and  labor  used 
in  the  construction  of  the  mill,  where  the 
statute  further  provides  that,  when  two  or 
more  lodes  or  deposits  are  owned  by  the 
same  persons  or  by  difTerent  persons,  and 
the  same,  with  the  consent  of  all,  shall  bo 
worked  through  a  common  shaft,  etc.,  then 
all  the  mine,  lode,  or  deposit  so  worked 
shall  be  deemed  one  mine.  Park  City  Meat 
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Co.  V.  Comstock  Silver  Min.  Co.  (Utah)  103 
Pac.  254. 

Where,  however,  the  mineB  or  lode  claims 
are  separate  and  distinct  from  the  mill  site, 
the  lien  for  the  erection  and  equipment  of 
the  mill  will  not  extend  to  them,  notwith- 
standing it  was  constructed  for  the  purpose 
of  working  the  ores  therefrom.  In  such  cir- 
cumstances the  lien  attaches  only  to  the  mill 
site.  Colorado  Iron  Works  v.  Taylor,  12 
Colo.  A  pp.  451,  55  Pac.  942. 

Under  a  statute  extending  a  meclianics' 
lien  to  so  much  land  as  may  be  required  for 
convenient  use  and  occupation  of  the  build- 
ing, a  mechanics'  lien  for  materials  fur- 
nished for  a  stamp  mill  and  tramway  ex- 
tends to  the  mill  site,  and  also  to  a  mine 
belonging  to  tlie  same  owner,  which  is  con- 
nected with  the  mill  by  the  tramway,  where 
it  appears  that  the  mill  is  used  solely  for 
extracting  and  treating  ores  taken  from  the 
mine,  and  that  the  mine  and  the  mill  are  of 
little  practical  value  separate  and  apart 
from  each  other.  Stearns- Roger  Mfg.  Co. 
V.  Aztec  Gold  Min.  &  Mill.  Co.  (N.  M.)  93 
Pac.  706. 

Where  the  statute  extends  the  lien  to  such 
land  as  may  be  necessary  for  the  convenient 
use  and  occupation  of  the  building,  the  land 
actually  occupied  is  necessarily  subject  to 
the  lion.  Saches  v.  Auburn,  75  Cal.  650,  30 
Pac.  800. 

A  small  lot  in  a  town  is  prima  facie  nec- 
essary to  the  convenient  use  and  enjoyment 
of  a  two-story  dwelling  and  outhouse,  with- 
in the  meaning  of  a  statute  giving  a  lien 
for  the  construction  of  the  buildings.  Pairo 
V.  Bethel  I,  75  Va.  825. 

A  finding  in  the  words  of  the  complaint 
upon  which  no  issue  was  raised,  that  all  of 
the  lot  upon  which  the  house  was  erected 
was  necessary  to  the  ^'convenient  use  and 
enjoyment"  thereof,  will  be  construed  to 
mean  "convenient  use  and  occupation."  Be- 
sides, in  the  absence  of  evidence  as  to  the 
size  of  the  lot,  it  will  be  presumed,  in  sup- 
port of  the  judgment,  that  the  whole  of  it 
is  necessary  for  the  convenient  use  and  oc- 
cupation of  the  house.  Ward  v.  Crane,  118 
Cal.  676,  50  Pac.  839. 

Such  presumption  will  arise  in  the  ab- 
sence of  pleading  and  proof  of  the  contrary, 
when  the  complaint  describes  the  land  by 
legal  subdivisions,  and  avers  that  the  bnihi- 
ings  were  erected  thereon.  Seely  v.  Neill,  37 
Colo.  198,  86  Pac.  334. 

Where  the  statute  gives  a  lien  upon  the 
land  covered  by  the  building  and  so  much 
other  ground  immediately  adjacent  thereto 
as  may  be  necessary  for  the  ordinary  and 
useful  purposes  of  the  building,  a  lien  for 
the  construction  of  a  steam  mill  will  extend 
to  the  lot  on  which  it  stands,  and  also  an 
adjacent  half  lot  if  it  is  necessary  for  the 
convenient  use  of  the  building.  Keppel  v. 
Jackson,  3  Watts  &  S.  320. 

A  lien  for  the  construction  of  buildings 
for  an  oil  refinery  located,  together  with 
structures  used  as  parafiine  works,  on  a 
tract  of  land  containing  55  acres,  may  prop- 
erly be  extended  to  the  whole  tract,  where 
all  the  structures  constitute  a  manufuctur- 
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ing  plant  owned  and  managed  a«  a  whole, 
and  the  inclosed  tract  is  exclusively  and 
necessarily  used  for  its  operation,  the  owner 
being  incorporated  for  the  purpose  of  re- 
fining and  manufacturing  petroleum  and 
other  oils  into  their  various  products,  and 
of  compounding  petroleum  and  other  oils 
and  their  products  with  other  necessary  and 
desirable  substances.  Sicardi  v.  Keystone 
Oil  Co.  149  Pa.  139,  24  Atl.  161,  163.  In 
this  case  the  liens  described  the  whole  tract, 
and  the  court  further  held  that  prima  facie 
mechanics'  liens  are  coextensive  with  the 
boundaries  described  in  them;  and  that,  if 
they  include  land  not  necessary  for  the  use 
of  the  structure,  the  remedy  is  provided  by 
statute. 

Where  a  house,  about  the  time  it  was 
completed,  was  without  the  knowledge  or 
consent  of  the  owner,  removed  by  a  third 
person  to  a  lot  belonging  to  him,  it  was 
decreed  that,  if  the  materialman's  lien 
should  not  be  satisfied  by  the  sale  of  the 
lot  upon  which  the  house  was  constructed, 
then  the  house  should  be  sold;  or,  if  the 
structure  could  not  be  removed  from  the  lot 
to  which  it  was  taken,  without  injury  there- 
to, then  such  lot  should  be  sold  together 
with  the  house,  the  court  referring  to  a  stat- 
ute which,  although  providing  that  the  lien 
sliould  attach  only  to  such  interest  as  the 
owner  should  have  in  t^ie  real  estate,  also 
provided  that  the  lien  should  extend  to  so 
much  land  as  might  be  necessary  for  the 
convenient  use  and  occupation  of  the  build- 
ing. Sanford  v.  Kunkel,  30  Utah,  379,  85 
Pac  363.  On  rehearing,  this  decision  was 
modified  to  exclude  the  lot  to  which  the 
building  was  removed,  upon  the  ground  that 
there  was  no  finding  to  the  efl^ect  that  the 
removal  of  the  building  therefrom  would 
injure  the  freehold.  30  Utah,  389,  85  Pae. 
1012. 

Although  the  house  is  never  built,  one 
who  furnishes  the  materials  and  constructs 
the  foundations  of  the  proposed  house  may 
have  a  lien  upon  so  much  of  the  land  as 
might  have  been  necessary  for  its  use. 
Tliompson  v.  Porter,  14  Pa,  Co.  Ct.  232. 

Wherever  a  barn  is  necessary  for  the  en- 
joyment of  a  farm,  the  farm  is  equally  nec- 
essary for  the  useful  purposes  of  the  barn, 
and  a  lien  for  the  construction  of  a  commo- 
dious barn  capable  of  housing  sixteen  head 
of  horned  cattle  and  six  horses,  upon  a  farm 
of  58  acres,  extends  to  the  whole  farm. 
Wismer's  Estate,  2  Pa,  Co.  Ct.  387. 

Where  hotel  premises  consisting  of  the 
hotel  proper  on  one  corner  of  the  lot,  and 
a  barn  or  stable  on  the  diagonally  opposite 
corner,  are  improved  by  the  erection  of  ad- 
ditions to  the  hotel,  the  mechanics'  lien  for 
such  additions  would  probably  extend  to  the 
whole  premises  as  necessary  for  the  conven- 
ient use  of  the  building;  and  the  owner  of 
the  premises  has  no  complaint  where  the 
lien  is  claimed  only  upon  the  additions 
erecte<l.     Nelson  v.  Campbell,  28  Pa,  156. 

Where  the  commissioners  appointed  by 
the  court,  as  authorized  by  statute,  to  de- 
termine the  curtilage  necessary  to  the  en- 
joyment of  a  hotel,  report  that  the  whole 
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tract  of  over  23  acres  is  necessary,  and  the 
report  is  confirmed  by  the  trial  court,  such 
determination  will  not  be  reviewed  on  cer- 
tiorari. Menner  v.  Nichols,  5  Sadler  (Pa.) 
366,  8  Atl.  647. 

But  it  is  proper  not  to  extend  a  lien  for 
buildings  erected  uix>n  a  lot,  to  another  lot 
of  the  owner  which,  although  contiguous,  is 
wholly  distinct,  and  not  necessary  for  the 
ordinary  and  useful  purposes  of  the  build- 
ings. Fulton  V.  Parlett,  104  Md.  62,  64  Atl. 
58. 

Where  there  is  nothing  to  show  that  the 
rear  portion  of  a  lot  covered  with  old  build- 
ings is  necessary  to  the  convenient  use  and 
occupation  of  a  flat  building  erected  upon 
the  front  portion,  it  is  not  subject  to  the 
lien  in  favor  of  the  builder  of  the  latter 
structure.  Macomber  v.  Bigelow,  126  Cal. 
9,  58  Pac.  312. 

A  race  track  probably  covering  60  acres 
of  ground,  with  its  training  stables,  grand 
stand,  corrals,  and  other  improvements,  is 
not  so  necessary  to  the  convenient  use  and 
occupation  of  a  building  used  as  a  hotel, 
clubhouse,  and  saloon,  as  to  be  entirely  sub- 
ject to  a  mechanics'  lien  for  the  erection 
thereof.  Tunis  v.  Lakeport  Agri.  Park 
Asso.  98  Cal.  285,  33  Pac.  03.  The  court 
here  said:  "The  uses  to  which  a  building  is 
to  be  put  must  manifestly,  many  times,  de- 
termine the  quantity  of  land  necessary  to 
the  convenient  use  and  occupation  thereof. 
If  erected  as  a  mill  for  sawing  lumber,  the 
space  required  for  a  log  and  lumber  yard 
would  be  regarded  as  necessary  to  its  use, 
while  like  space  around  a  similar  building 
for  a  watch  factory  might  not  be  at  all  nec- 
essary. This  thing  should  be  borne  in  mind; 
it  is  for  the  convenient  use  and  occupation 
of  the  building  that  the  land  about  the 
same  is  given  by  our  statute;  a  flouring 
mill  erected  upon  a  large  grain  ranch  would 
require  a  given  space  around  it  for  the  pur- 
poses incidental  to  its  operations;  it  might 
require  the  whole  ranch  to  create  business 
for  it,  but  it  would  not  follow,  under  our 
statute,  that  the  entire  ranch  would  be  sub- 
ject to  a  lien  for  its  erection." 

Under  the  statute,  the  lien  of  persons  wlio 
furnish  materials  for  the  construction  of  a 
dwelling  upon  part  of  the  lots  into  which 
a  tract  occupied  by  a  homestead  has  been 
divided  does  not  extend  beyond  the  lots  upon 
which  the  building  is  placed,  if  they  are 
the  only  ones  that  are  necessary  for  the 
convenient  use  and  occupation  of  it.  Vol- 
ker-Scowcroft  Lumber  Co.  v.  Vance  (Utah) 
24  L.R.A.(N.S.)  321,  103  Pac.  970. 

And  the  statute  does  not  contemplate  that 
sufficient  land  around  a  dwelling  house  to 
support  the  owner  while  living  there  shall 
be  subject  to  the  lien,  so  it  is  error  to  de- 
cree the  sale  of  40  acres  of  land  to  satisfy 
a  mechanics'  lien  for  the  construction  of  a 
dwelling  house.  Cowan  v.  Griffith,  108  Cal. 
224,  49  Am.  St.  Rep.  82,  41  Pac.  42. 

A  graveyard  adjoining  the  lot  upon  whibh 
a  church  edifice  is  erected  is  not  necessary 
for  the  convenient  use  of  the  church,  and 
a  lien  for  the  construction  of  the  church 
will  not  extend  thereto,  especially  where  it 
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was  used  as  a  place  of  sepulture  long  be- 
fore the  church  was  erected.  Beam  v.  First 
M.  £.  Church,  3  Clark  (Pa.)  343. 

Where  the  statute  provides  that  the  lien 
shall  extend  to  the  ground  covered  by  the 
building  and  to  such  other  ground  immedi- 
ately adjacent  thereto  as  may  be  necessary 
for  the  ordinary  and  useful  purposes  of  the 
building,  a  lien  for  buildings  to  be  used  as  a 
school  of  agriculture  and  domestic  science, 
erected  on  a  tract  of  200  acres  comprising 
one  of  three  distinct  farms  united  under 
one  ownership  and  embracing  1,700  acres, 
should  be  confined  to  the  200-acre  tract. 
Filston  Farm  Co.  v.  Henderson,  lOG  Aid. 
335,  67  Atl.  228. 

A  lien  cannot  be  enforced  against  a  hotel 
and  a  lot  upon  which  it  stands,  for  equip- 
ment for  a  power  house  located  3,700  feet 
away  on  an  entirely  separate  lot,  where  it 
was  built  not  solely  as  a  part  of  the  hotel, 
but  also  with  a  view  to  furnishing  water, 
heat,  light,  and  power  te  outsiders,  although 
such  service  has  not  yet  been  rendered. 
Worthington  v.  Cambridge  Springs  Co.  24 
Pa.  Co.  Ct.  281. 

In  Tibbetts  v.  Moore,  23  Cal.  213,  where 
the  description  in  the  complaint  and  notice 
of  lien  was  in  the  terms  of  the  statute,  and 
the  decvee  did  not  specify  the  amount  of 
land  covered  by  the  lien,  the  court  doubted 
whether  a  purchaser  under  the  decree  would 
acquire  any  land  beyond  that  covered  by  tliti 
.  building  erected.  To  the  snme  eWect  is  Sid- 
linger  V.  Kerkow,  82  Cal.  42,  22  Pac.  932. 


PENNSYLVANIA    SUPREME    COURT. 

MAX  GUNZBURGER, 

V. 

Mn.ES  ROSENTHAL,   Appt 
(226  Pa.  300,  75  Atl.  418.) 

Trover  —  right  to  maintnln  —  agent. 

1.  A  sales  agent  who  delivers  property  to 
a  vendee  subject  to  tlie  approval  of  the  sale 
by  his  principal,  with  the  understanding 
that  it  is  to  be  returned  to  him  in  case  the 
contract  is  disproved,  has  such  an  interest 
in  it  that  he  may  maintain  an  action  for 
conversion  in  case  the  purchaser  refuses  to 
return  it  to  Uim  upon  disapproval  of  the 
sale. 

Evidence  —  explanation  of  writing  — 
8alc. 

2.  A  memoradum  of  sale  of  personal  prop- 
erty delivered  by  an  agent  to  a  purchaser 
may  be  shown  by  parol  evidence  to  have 
been  delivered  subject  to  approval  by  the 
principal. 

(January  3,  3910.) 

APPEAL  by  defendant  from  a  judjrment 
of  the  Court  of  Common  PIoiih  No.  4» 
for  Allegheny  County  in  plaint ifT's  favor  in 
an  action  brought  to  rccuvcr  the  value  of 
26  L.R.A.(N.S.) 


certain  goods  alleged  to  have  been  converted 
by  defendant.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  W.  Stoner  and  A.  C.  Stein, 
for  appellant: 

A  traveling  salesman  who  carries  a  line 
of  goods  belonging  to  the  house  he  repre- 
sents, and  who  delivers  the  goods  to  a  cus- 
tomer, pursuant  to  an  agreement  of  sale, 
hajs  not  such  aii  interest  in  the  goods  as  en- 
titles him  to  maintain  an  action  in  his  own 
name  for  their  recovery. 

Wells  V.  Stewart,  6  Binn.  325;  Root  v. 
Muhr,  10  W.  N.  C.  403;  Green  v.  Clark, 
5  Denio,  497;  White  v.  Choteau,  10  Barb. 
202;  Buckbee  v.  Brown,  21  Wend.  110; 
Baltimore  &  P.  S.  B.  Co.  v.  Atkins,  22  Pa. 
527;  Com.  ex  rel.  Laning  v.  Wilkes-Barre 
Gas  Co.  6  Luzerne  Leg.  Reg.  328;  Fox  v. 
Pray,  2  Miles  (Pa.)  333;  Brownell  v. 
Manchester,  18  Mass.  232;  Luddcn  v. 
Leavitt,  9  Mass.  104,  6  Am.  Dec  45. 

Mr.  Josepli  Stadtfeld,  for  appellee: 

The  delivery  of  personal  property  may  be 
under  some  contract  which  creates  a  bail- 
ment for  the  time  being,  although  permit- 
ting the  bailee,  at  his  option,  to  .turn  the 
transaction  afterwards  into  a  sale. 

Schouler,  Bailments,  §  3. 

No  title  passes  on  delivery  pending  a  final 
settlement  of  terms. 

Landry  v.  Thomas,  3  Phila.  300;  Hender- 
son v.  Lauck,  21  Pa.  359;  Miller  v.  Mun- 
hall,  34  Phila.  Leg.  Int.  321. 

A  bailee  of  property  may  maintain  an  ae- 


Note,  —  Right  of  agent  tcho  toas  in  poa- 
seaaion  of  personal  property  to  main' 
tain  action  for  eonveraitm. 

This  note  is  restricted  to  a  discussion  of 
the  right  of  an  agent  to  sue  for  conversion 
of  his  principal's  property,  and  does  not 
treat  of  the  right  of  bailees,  servants,  etc., 
to  sue;  nor  of  the  rights  of  sheriffs  when 
property  seised  has  been  wrongfully  taken 
from  them.  Neither  does  it  treat  of  the 
right  of  agents  to  sue  in  some  other  form  •f 
action,  such  as  replevin  or  trespass. 

One  having  the  goods  of  another  in  his 
possession  t«  sell  on  commission  may  main- 
tain  an  action  for  damage  done  to  them  or 
for  their  destruction  while  in  his  posses- 
sion. Robinson  v.  Webb,  11  Bush,  464:  Bos- 
ton &  M.  R.  Co.  V.  Warrior  Mower  Co.  7C 
Me.  251;  Porter  v.  Schendel,  25  Misc.  779, 
55  N.  Y.  Supp.  C02. 

Or  while  in  the  custody  of  a  third  person, 
subject  to  his  centrol.  Gorum  v.  Carey,  1 
Abb.   Pr.  285. 

Where  an  agent  for  several  wholesale  mer- 
chants receives  from  a  retailer  to  whom 
they  had  sold  goods  a  portion  of  his  stock 
in  payment  of  their  claims*  an  action  for 
the  conversion  of  such  goods  while  in  thf 
possession  of  the  agent  may  be  prosecuted 
in  the  naime  of  the  agent  alone,  or  with  his 
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tion  against  any  stranger  or  third  party 
for  loss,  injury,  or  conversion  of  the  same. 

Edvrards,  Bailments,  Sec.  103;  Hale,  Bail- 
ments, p.   150. 

The  gist  of  the  action  of  trover  is  th«  in- 
jury to  the  right  of  possession. 

28  Am.  &  Eng.  Enc.  Law,  p.  650. 

Though  a  mere  servant  has  not  such  a 
special  property  as  will  enable  him  to  main- 
tain trover,  yet  a  bailee  or  trustee,  or  any 
other  person  who  is  responsible  to  his  prin- 
cipal, may  maintain  the  action,  and  the 
lawful  possession  of  the  goods  is  prima  facie 
evidence  of  property. 

Cooley,  Torts,  841;  Faulkner  v.  Brown, 
13  Wend.  63;  Wilbraham  v.  Snow,  2  Wms* 
Saund.  47;  Armory  v.  Delamire,  1  Strange, 
605. 

The  bailee  may  recover  full  value. 

Lyle  v  Barker,  5  Binn.  457;  Heydon  & 
Smith's  Case,  13  Coke,  69;  Harris  v.  Smith, 
3  Serg.  &  R.  20. 

Potter  J.,  delivered  the  opinion  of  the 
court : 

This  was  an  action  of  trespass  brought 
to  recover  the  value  of  certain  jewelry 
which  plaintiff  alleged  had  been  unlawfully 
converted  by  the  defendant  to  his  use,  and 
to  which  plaintiff  claimed  the  right  of  pos- 
session as  bailee  of  the  owner.  The  cause 
of  action  being  the  alleged  wrongful  conver- 
sion of  the  jewelry  which  had  come  lawful- 
ly into  the  hands  of  the  defendant,  the  rules 
governing  the  common-law  action  of  trover 
and  conversion  apply.  Counsel  for  both 
parties  conceded  this  in  their  agreement.  The 
testimony  of  the  plaintiff  was  to  the  effeci 
that  the  goods  which  are  the  subject  of  the 
suit  were  left  with  the  defendant  upon  the 
express  agreement  that  they  were  to  be  held 


until  plaintiff  could  communicate  with  his 
employers,  and  if  they  did  not  approve  of  a 
sale  upon  the  terms  offered  the  goods  were 
te  be  returned;  .that  tlie  terms  of  sale  were 
not  approved,  and  that  defendant,  after  be- 
ing so  notified,  refused  to  return  the  goods 
when  demand  was  made  for  them.  That  this 
testimony,  if  believed  by  the  jury,  was  suf- 
ficient to  maintain  an  action  of  trover,  was 
not  denied.  The  contention  of  appellant  is 
that  the  plaintiff  had  no  such  interest  in 
the  goods  as  would  enable  him  to  maintain 
an  action  to  recover  them,  or  damages  for 
their  conversion.  We  do  not  agree  with 
this  contention;  for,  under  the  evidence,  the 
plaintiff  had  actual  possession  of  the  chat- 
tels, and  he  also  had  such  special  property 
in  them  as  entitled  him  to  hold  them 
against  everyone  except  his  principals.  As 
against  a  stranger,  possession  alone  is 
good,  and,  in  such  case,  the  plaintiff  need 
prove  no  more  than  possession.  The  au- 
thorities abundantly  sustain  this  principle. 
Tlius,  in  3  Elliott  on  Evidence,  1905,  § 
2664,  it  is  said:  "A  sufficient  right  of 
property  may  appear  when  the  plaintiff 
shows  that  he  has  gained  an  apparently 
rightful  possession.  Such  a  possession  is 
evidence  of  property,  and  whoever,  by  force 
or  fraud,  intercepts  it  without  being  able 
to  show  any  right  in  himself,  is  liable  to 
this  action  [trover];"  and  in  2  Cooley  on 
Torts,  3d  ed.  1906,  851,  §  520,  appears  this 
statement:  "When,  therefore,  it  is  said  that 
the  plaintiff  in  trover  must  have  had,  at  the 
time  of  the  conversion,  the  right  to  the 
property,  and  also  a  right  of  possession, 
nothing  more  can  be  intended  than  this, — 
that  the  right  of  which  he  complains  he  hns 
been  deprived  must  have  been  either  a  right 
actually  in  possession  or  a  right  immediate- 


principals  joined.  Triplett  v.  Morris,  18 
Tex.  Civ.  App.  50,  44  S.  W.  684. 

Where  by  statute  a  cotton  factor  is  given 
a  lien  for  the  unpaid  purchase  money  of 
cotton  sold  by  him,  and  is  authorized  to 
take  possession  of  the  cotton  and  sell  it 
and  apply  the  proceeds  to  the  payment  of 
the  purchase  money  due  him  therefor,  he 
may  maintain  trover  for  its  conversion  by  a 
purchaser  from  his  vendee,  when  the  pur- 
chase price  has  not  been  paid.  Beyer  v. 
Bush,  50  Ala.  19. 

One  to  whom  the  owner  of  goods  intrusts 
them  to  be  forwarded  to  him  by  vessel  has 
such  special  property  in  tlie  goods  as  will 
enable  him  to  maintain  trover  against  one 
converting  them  before  they  have  been  de- 
livered to  the  vessel  man.  Sanford  v. 
Bowlea,  9  N.  S.  304. 

But  in  Mitchell  v.  Georgia  &  A.  R.  Co. 
Ill  Ga.  760,  51  L.R.A.  622,  36  S.  E.  971,  it 
was  held  by  a  divided  court  that  one  who 
had  possession  of  property  as  agent  for  his 
wife,  with  power  of  sale,  could  not  maintain 
trover  against  a  railroad  company  which 
26  L.RJ^.(N.S.) 


had  converted  it,  notwithstanding  a  statu- 
tory provision  that  "mere  possession  of 
a  chattel,  if  without  title,  or  wrongfully, 
will  give  a  right  of  action  for  any  interfer- 
ence therewith,  except  as  against  the  true 
owner,"  for  a  conversion  committed  in  re- 
spect to  it,  since  such  possession  must  be 
in  the  plaintiff's  own  right  and  not  as  agent 
of  another;  and  notwithstanding  another 
provision  that  "an  agent  having  possession, 
actual  or  constructive,  of  the  property  of 
his  principal,  has  a  right  of  action  for  any 
interference  with  that  possession  by  third 
persons,"  since  the  word  "agent"  is  to  bs 
oosstrued  as  meaning  an  agent  who  has  a 
property,  either  general  or  special,  in  the 
personalty  in  his  possession,  which  the  hus- 
band was  held  in  this  case  not  to  have. 

As  to  right  of  agent,  factor,  etc.,  to  whom 
goods  are  conveyed  for  sale,  to  maintain 
action  against  common  carrier  for  damage 
or  loss  of  goods  during  transit,  see  note  to 
(jrinnpll-CoUins  Co.  v.  Chicago,  M.  &  St.  P. 
R.  Co.  ante,  437. 
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ly  to  take  possession;  it  is  not  enough  that 
it  be  merely  a  right  in  action  or  a  right  to 
take  possession  at  some  future  day.  If,  then, 
the  plaintiff  shows  that  property  in  his  pos- 
session has  been  taken  and  converted,  he 
shows  prima  facie  his  right  to  maintain  the 
suit."  In  the  present  case  the  plaintiff  as 
agent  was  intrusted  with  the  possession  of 
the  goods  by  his  principals,  for  the  purpose 
of  sale,  and  this  gave  him  a  special  interest 
in  them,  which  entitles  him  to  maintain 
this  action  for  their  conversion. 

In  the  light  of  the  evidence  explaining 
the  conditions  under  which  it  was  issued, 
there  is  no  merit  in  the  suggestion  that  the 
memorandum  given  by  plaintiff  to  defend- 
ant was  conclusive  evidence  of  a  sale  and 
delivery  of  the  goods  described  in  it.  Plain- 
tiff testified  that  this  memorandum  was  giv- 
en to  defendant  upon  condition  that  his  em- 
ployers would  agree  to  the  terms  offered.  If 
the  jury  believed  his  statement  in  this  re- 
spect, there  was  no  basis  upon  which  they 
could  find  that  the  memorandum  was  evi- 
dence of  a  sale.  Plainiff  further  testified 
that  he  had  no  authority  to  sell  upon  the 
terms  proposed  by  the  defendant,  and  that 
he  so  informed  him  at  the  time.  Under  the 
evidence  of  the  plaintiff  the  memorandum 
was  nothing  more  than  the  statement  of  an 
offer  by  the  defendant,  to  be  submitted  by 
the  plaintiff  to  his  principals  for  approval. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed. 


WISCONSIN  SUPREME  COURT. 

WILLIAM  BENZ  et  al.,  Appts., 

V.  ^ 

C.   J.   KREMER,    State   Bakery   Inspector, 

et  al.,  Respts. 

(—  Wis.  — ,  125  N.  W.  99.) 

Injunction —  enforcement  of  statnte. 

1.  Equity  will  not  take  jurisdiction  to 
enjoin  the  enforcement  of  an  unconstitu- 
tional law  at  the  suit  of  one  who  does  not 
show  himself  to  be  injured  by  it. 

Health  —  bakery  —  location  —  regula- 
tion. 

2.  The  state  may,  under  its  police  power, 
forbid  the  establishment  or  operation  of 
bakeries  in  a  room  the  floor  of  which  is 
more  than  5  feet  below  the  level  of  the 
surface  of  the  adjacent  ground. 

Same  —  exception  —  enforcement. 

3.  That  tlie  conditions  in  an  isolated  case 
are  such  as  to  make  unnecessarv  tlie  en 
forcement  of  a  health  ordinance  will  not 
prevent  its  enforcement,  if  it  is  within  a 
general  clause  to  which  the  ordinance  is  ap- 
plicable. 

(Marshall,  J.,  dissents.) 

(February  22,  1910.) 
26  L.R.A.(N.S.) 


A  PPEAL  by  plaintiffs  from  an  order  of  the 
1\.  Circuit  Court  for  Dane  County  sustain- 
ing a  demurrer  to  the  complaint  in  an  ac- 
tion brought  to  restrain  enforcement  of  the 
Wisconsin  bakery  and  confectionery  law  and 
to  determine  the  constitutionality  thereof. 
Affirmed. 

Statement  by  Kerwin,  J.: 

This  action  waa  brought  by  one  Nakielski, 
owner,  and  one  Benz,  tenant,  of  a  certain 
bakery  building  in  the  city  of  Milwaukee, 
against  the  defendant  Kremer,  as  state  bak- 
ery inspector,  and  Beck,  commissioner  of 
labor  and  industrial  statistics,  to  restrain 
them  from  in  any  manner  interfering  with 
the  plaintiffs  in  the  use  and  enjoyment  of 
the  property  in  question,  and  described  in 
the  complaint,  and  from  interfering  with  the 
plaintiff  Benz  in  conducting  and  carrying 
on  a  bakery  business  on  the  premises  de- 
scribed, under  a  lease  with  the  plaintiff 
Nokielski,  and  enjoining  them  from  making 
complaint  or  arresting  the  plaintiff  Benz, 
his  agents  or  servants,  for  alleged  violation 
of  chapter  230,  Laws  J903,  as  amended  by 
chapters  486,  530,  Laws  1907,  and  from 
prosecuting  the  action  already  commenced 
against  said  Benz,  except  to  adjourn  such 
prosecution  from  time  to  time  until  tlie  ter- 
mination of  this  action.  The  complaint  is 
very  voluminous,  and  sets  out  in  great  de- 
tail many  grounds  upon  which  it  is  claimed 
that  the  Taw  in  question,  above  referreJ  ti 
and  commonly  known  as  the  "bakery  and 
confectionery     law,"     is     unconstitutional, 

Note. '^  Power  to  regulate  the  location 
or  condHion  of  halceries. 

This  note  does  not  cover  the  power  of  the 
state  or  municipality  to  require  the  pro- 
prietors of  bakeries  to  obtain  license,  or 
their  right  to  regulate  tlie  hours  of  labor 
of  those  employed  in  such  establishments. 
As  to  the  latter  question,  see  note  to  People 
v.  Williams,  12  L.R.A.(N.S.)  1130,  and  Ex 
parte  Martin,  ante,  242. 

A  search  has  disclosed  but  one  additional 
case  dealing  with  the  power  of  the  state  or 
municipality  to  regulate  the  location  or 
condition  of  bakeries. 

In  State  v.  Miksicek  (Mo.)  125  S.  W. 
507,  a  statute  providing  that  "all  rooms  or 
buildings  occupied  as  biscuit,  bread,  or  cake 
bakeries  shall  be  drained  and  plumbed  in 
a  manner  to  conduce  to  the  proper  and 
healthful  sanitary  condition  thereof,  and 
constructed  with  air  shafts,  windows,  or 
ventilating  pipes,  sufficient  to  insure  ven- 
tilation," was  held  invalid  as  class  legisla- 
tion, since  it  was  not  made  to  apply  equally 
to  bakeries  engaged  in  making  pie,  pastry, 
crackers,  etc.  The  court  said :  "So,  it  may 
be  said  in  the  case  at  bar  as  to  the  provi- 
sions of  §  10,089,  those  persons  engaged  in 
the  bakery  business  who  confine  their  busi- 
ness to  the  baking  of  biscuit,  bread,  or  cake 
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therefore  cannot  be  enforced.  The  complaint 
alleges  that  license  was  refused  after  due  ap- 
plication made  therefore,  on  the  ground  that 
the  bakery  in  question  was  established  in  a 
room,  the  floor  of  which  was  more  than  5 
feet  below  the  level  of  the  street  and  side- 
walk, and  that  this  was  the  only  objection 
to  granting  the  license;  that  the  bakery  in 
question  was  constructed  after  the  passage 
of  the  law  prohibiting  the  floors  in  bakeries 
from  being  more  than  5  feet  below  the  level 
of  the  street;  that  arrests  had  been  made  on 
two  occasions  before  the  commencement  of 
this  action,  for  the  sole  reason  that  the  floor 
in  the  plaintifTs  bakery  was  nfore  than  5 
feet  below  the  level  of  the  street,  and  dailv 
arrests  were  threatened  thereafter  if  a 
change  were  not  made  so  as  to  bring  the 
floor  within  the  compliance  of  the  law.  The 
defendants  demurred  to  the  complaint:  (1) 
For  want  of  facts  suflBcient  to  constitute  a 
cause  of  action;  (2)  for  defect  of  parties 
plaintiff,  in  that  the  plaintiff  Nakielski  is 
improperly  joined  as  plaintiff;  and  (3)  that 
two  separate  and  distinct  causes  of  action 
have  been  improperly  united.  From  an 
order  sustaining  the  demurrer^  this  appeal 
was  taken. 

Mr.  Moritz  Wittig:  for  appellants. 

Mr.  Henry  E.  Foelske,  as  amicus  curicB: 

The  legislature  may  not,  under  the  guise 
of  protecting  the  public  interests,  arbitrarily 
interfere  with  private  business  or  impose 
unusual  and  unnecessary  restrictions  upon 
lawful  occupations. 

Lawton  v.  Steele,  152  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  499;  Calder  v.  Bull, 
3  Dall.  386,  1  L.  ed.  648. 

It  is  beyond  the  power  of  the  legislature 


by  its  simple  fiat  to  make  that  a  nuisance 
which  is  not  so  in  fact. 

Yates  V.  Milwaukee,  10  Wall.  505,  19  L. 
ed.  986. 

The  attempted  discrimination  between  old 
and  new  shops  is  fatal. 

Bonnett  v.  Vallier,  136  Wis.  193,  17 
L.R.A.(N.S.)  486,  128  Am.  St.  Rep.  1061, 
116  X.  W.  885;  Health  Dept.  v.  Trinity 
Church,  145  N.  Y.  32,  27  L.R.A.  710,  46  Am\ 
St.   Rep.   579,   39  N.   E.   833. 

Messrs.  F.  L.  Gilbert,  Attorney  General, 
and  A.  C.  Titus,  for  respondents: 

Plaintiffs  should  not  be  permitted  to  at- 
tack the  constitutionality  of  the  act  by  an 
equitable  action  and  injunction. 

Wadhams  Oil  Co.  v.  Tracy  (Wis.)  123  N. 
W.  785. 

The  act  contains  no  provision  which  un- 
reasonably interferes  with  property  or  the 
right  of  citizens. 

Health  Dept.  v.  Trinity  Church,  145  N.  Y. 
32,  27  L.R.A.  710,  45  Am.  St.  Rep,  579,  39 
N.  E.  833;  Tenement  House  Dept.  v.  Moes- 
chen,  179  N.  Y.  325,  70  L.R.A.  704,  103  Am. 
St.  Rep.  910,  72  N.  E.  231,  1  A.  &  E  Ann. 
Cas.  439;  Durkee  v.  Janesville,  28  Wis.  464, 
9  Am.  Rep.  500;  State  v.  Heinemann,  80 
Wis.  253,  27  Am.  St.  Rep.  34,  49  K  W.  818; 
State  ex  rel.  Adams  v.  Burdge,  95  Wis.  390, 
37  L.R.A.  167,  60  Am.  St.  Rep.  123,  70  N. 
W.  347 ;  State  ex  rel.  WMnkler  v.  Benzenberg, 
101  Wis.  172,  76  N.  W.  345;  State  ex  rel. 
Kellogg  v.  Currens,  111  Wis.  431,  50  I>.R.A. 
252,  87  N.  W.  501;  State  ex  rel.  Zillmer  v, 
Kreutzberg,  114  Wis.  530,  58  L.R.A.  748,  91 
Am.  St.  Rep.  934,  90  N.  W.  1098;  State  ex 
rel.  Milwaukee  Medical  College  v.  Chitten- 
den, 127  Wis.  468,  107  N.  W.  500;, State  v. 
W'isconsin  C.  R.  Co.  128  Wis.  79,  107  N.  W. 


must  comply  with  the  provisions  of  the  sec- 
tion of  the  statute  concerning  the  sanitary 
conditions  of  the  rooms  or  buildings  occu 
pied  by  them  in  the  pursuit  of  their  busi- 
ness, and  a  failure  upon  their  part  to  have 
the  buildings  or  rooms  properly  drained  and 
plumbed  and  constructed  with  air  shafts, 
windows,  or  ventilating  pipes  renders  them 
subject  to  prosecution  and  conviction,  while 
other  members  of  the  same  class — that  is, 
such  bakeries  as  make  pies,  pastry,  and 
crackers,  and  confectioneries — are  immune 
from  any  punishment  by  reason  of  their 
failure  to  comply  with  the  provisions  of 
§  10,089.  The  discrimination  is  so  appar- 
ent in  the  provisions  of  this  section  that,  if 
the  uniform  rules  of  this  court  are  longer 
to  be  regarded  as  precedents,  we  see  no  es- 
cape from  the  conclusion  that  this  section 
of  the  statute  must  be  condemned  for  the 
reason  that  it  discriminates  between  per- 
sons belonging  to  the  same  class.  This 
court  has  imiformly  upheld  all  legislation 
along  the  line  of  police  regulations,  and  the 
regulation  of  certain  business  pursuits, 
which  sought  to  protect  the  health,  the 
26  L.R.A.(N.S.) 


morals,  and  the  interests  of  the  public, 
where  such  laws  were  directed  to  and  era- 
braced  all  persons,  associations,  or  corpora- 
tions belonging  to  a  certain  class  to  whom 
such  laws  could  reasonably  be  made  ap- 
plicable; but,  on  the  other  hand,  where  a 
statute,  as  in  the  case  at  bar,  so  manifestly 
discriminates  between  persons  or  associa- 
tions belonging  to  the  same  class,  we  have 
always  felt  that  if  the  organic  law  of  the 
state  was  to  be  regarded  as  having  any 
force  or  vitality,  and  is  longer  to  furnish 
any  guide  to  the  lawmaking  power  in  the 
enactment  of  legislation,  such  statutes 
should  be  unhesitatingly  condemned.  If  the 
bakery  business  is  recognized  as  an  un- 
healthy pursuit  for  tliose  who  actually  en- 
gage in  the  operation  of  the  work,  it  is  not 
a  difficult  matter  to  enact  a  law  for  the  pro- 
tection of  the  health  of  those  engaged  in 
such  work  by  making  it  applicable  to  all 
Ijersons.  assntiations,  or  corporations  en- 
gaged in  the  bakery  business.  'In  other 
words,  let  the  law  embrace  all  bakers  in  a 
class,  covering  every  feature  and  character 
of  the  output  or  products  of  their  bakeries." 
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296;  State  v.  Redmon,  134  Wis.  89,  14 
L.R.A.  (N.S.)  229,  126  Am.  St.  Rep.  1003, 
114  N.  W.  137,  16  A.  &  E.  Ann.  Cas  408; 
Bonnett  v.  Vallier,  136  Wis.  193,  17  L.R.A. 
(N.S.)  486,  128  Am.  St.  Rep.  1061,  116  N. 
W.    885. 

Classification  may  be  arbitrary,  and  is  for 
the   legislature   to   determine. 

Kiley  v.  Chicago,  M.  &  St  P.  R.  Co.  138 
Wis.  216,  119  N.  W.  309,  120  N.  W.  756; 
State  V.  Evans,  130  Wis.  381,  110  N.  W.  241. 

That  police  regulations  conflict  with  prop- 1 
erty  rights  and  even  with  contracts  does  not[ 
necessarily  render  them  unconstitutional. 

Boston  Beer  Co.  v.  Massachusetts,  97  U. 
S.  26,  32,  24  L.  ed.  989,  991. 

Kenvin,  J.,  delivered  the  opinion  of  the 
court : 

While  the  complaint  avers  in  great  dotail 
numerous  grounds  upon  which  it  is  claimed 
the  law  attacked  is  unconstitutional  and 
void,  the  scope  of  investigation  here  is 
greatly  navrovved  by  particular  allegations. 
The  only  ground  for  refusal  of  license  in 
this  case,  hence  prosecution  for  carrying  on 
the  bakery  business  on  the  premises  in 
question,  as  appears  from  the  complaint,  is 
tliat  the  plaintifTs  bakery  was  constructed 
after  passage  of  the  law  requiring  the  floor 
to  be  not  more  than  6  feet  below  the  level 
of  the  street,  and  that  the  plaintiffs  vio- 
lated the  law  by  constructing  the  bakery 
with  the  floor  more  than  6  feet  below.  No 
claim  is  made  that  the  plaintiffs  have  in  any 
other  way  violated  the  law,  or  that  any 
prosecution  is  threatened  or  has  been  or 
will  be  maintained  to  enjoin  such  prosecu- 
tions. 

It  is  a  general  rule  that  a  court  of  equity 
will  not  take  juri.sdiction  to  enjoin  enforce- 
ment of  the  criminal  law;  but  there  are 
some  exceptions  to  this  general  rule,  and  it 
has  been  hold  that,  where  property  rights 
are  being  destroyed  or  threatened  with  de- 
struction by  action  under  a  void  ordinance 
or  law,  courts  of  equity  will  take  jurisdic- 
tion to  prevent  the  injury  or  destruction  in 
a  proper  case.  Joseph  Schlitz  Brewing  Co. 
V.  Superior,  117  Wis.  297,  93  N.  W.  1120; 
Milwaukee  Electric  R.  &  Light  Co.  v.  Brad- 
ley, 108  Wis.  467,  84  N.  W.  870;  Ex  parte 
Young,  209  U.  S.  123,  62  L.  ed.  714,  13 
L.R.A.  (N.S.)  932,  28  Sup.  Ct.  Rep.  441,  14 
A.  &  E.  Ann.  Cas.  764;  Bonnett  v.  Vallier, 
136  Wis.  193,  17  L.R.A. (N.S.)  486,  128  Am. 
St.  Rep.  1001,  116  N.  W.  885.  And  in  a 
proper  case  courts  of  equity  will  enjoin  en- 
forcement of  an  unconstitutional  law.  Bon- 
nett V.  VaUier  and  Ex  parte  Young,  supra. 
Courts  of  equity,  however,  will  not  take  ju- 
risdiction to  enjoin  the  enforcement  of  an 
unconstitutional  law  at  the  suit  of  one  who 
does  not  show  himself  injured  by  it.  Stade 
26  L.R.A.(N.S.) 


ex  rel.  Kellogg  v.  Currens,  111  Wis.  442,  56 
L.R.A.  262,  87  N.  W.  661 ;  Strange  v.  Occmi- 
to  Laud  Co.  136  Wis.  624,  117  N.  W.  1023; 
Wadhams  Oil  Co.  v.  Tracy  (Wis.)  123  N. 
W.  786;  State  ex  rel.  Rosenhein  v.  Frear, 
138  Wis.  173,  119  N.  W.  894;  Jones  v.  Black, 
48  Ala.  642;  Kansas  City  v.  Union  P.  R. 
Co.  (Kansas  City  v.  Clark)  69  Kan.  427, 
52  L.R.A.  321,  63  Pac.  468;  Franklin  Coun- 
ty V.  State,  24  Fla.  58,  12  Am.  St.  Rep.  183, 
3  So.  471 ;  McGinness  v.  Davis,  7  Idaho,  665, 
65  Pac.  364;  Gibbs  v.  Green,  64  Miss.  608. 
The  foregoing  cases  very  clearly  illustrate 
the  principle.  In  Wadhams  Oil  Co.  v. 
Tracy,  supra,  the  action  was  brought  to  en- 
join execution  of  chapter  363,  Laws  1909, 
upon  the  ground  that  it  was  unconstitution- 
al. At  page  787  of  123  N.  W.  this  court 
said:  "Doubtless,  when  an  enactment  is 
wholly  or  in  greater  part  unconstitutional 
or  in  such  part  void  that  it  is  clear  the  per- 
son invoking  equitable  interference  against 
persons  assuming  to  have  authority,  as  pub- 
lic olliccrs,  to  enforce  it,  has  no  other  way  of 
adequately  remedying  the  wrong,  the  doors 
of  that  ultimate  resort  should  swing  open 
freely.  But  it  will  not  do  to  make  of  the 
courts  by  equitable  interference  a  sort  of 
superior  upper  house  to  consider  and  pass, 
in  general  and  particular  as  well,  upon  legis 
lative  enactments,  as  the  court  is  request- 
ed to  do  in  this  case.  If  an  enactment  in 
its  general  scope  and  dominant  particulars 
is  legitimate,  as  a  general  rule,  equity  juris- 
diction for  an  attack  upon  the  law  should 
not  be  invokable  to  test  mere  minor  fea- 
tures, but  they  should  be  left  to  their  fate 
as  cases  arise  specially  involving  them." 

In  State  ex  rel.  Rosenhein  v.  Frear,  138 
Wis.  173,  176,  119  N.  W.  894,  896,  it  is  said: 
"Sound  judicial  policy  precludes  the  court 
from  considering  the  question  of  the  consti- 
tutionality of  a  legislative  act,  unless  a  de- 
cision respecting  its  validity  is  essential  to 
the  determination  of  some  controversy  call- 
ing for  judicial  solution."  And  in  State  ex 
rel.  Kellogg  v.  Currens  and  Strange  v.  Ocon- 
to Land  (Do.,  supra,  it  is  held  that  one  can- 
not be  heard  to  assail  as  unconstitutional 
a  law  which  does  not  affect  him  injuriously. 
To  the  same  effect  are  authorities  in  other 
states.  In  Kansas  City  v.  Union  P.  R.  O). 
supra,  it  is  held  that  one  cannot  be  heard 
to  complain  against  a  statute  which  dis- 
criminates between  classes  of  persons  in  the 
imposition  of  burdens  as  being  a  denial  of 
the  equal  protection  of  the  laws,  unless  he 
belongs  to  one  of  the  classes  discriminated 
against.  In  Gibbs  v.  Green,  64  Miss.  608, 
612,  the  doctrine  is  thus  stated:  "Neither 
an  executive  nor  a  ministerial  officer  can  be 
enjoined  generally  from  putting  a  law  in 
force.  Mississippi  v.  Johnson,  4  Wall.  475, 
18  L.  ed.  437.     The  complainant  who  seeks 
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an  injunction  must  be  able  to  specify  some 
particular  act,  the  performance  of  which 
will  damnify  him,  and  it  is  such  act  alone 
that  he  can  restrain.  This  court  has  no 
power  to  examine  an  act  of  the  legislature 
generally  and  declare  it  unconstitutional. 
The.  limit  of  our  authority  in  this  respect 
is  to  disregard,  as  in  violation  of  the  Con- 
stitution, any  act  or  part  of  an  act  which 
stands  in  the  way  of  the  legal  rights  of  a 
suitor  before  us;  but  a  suitor  who  calls  up- 
on a  court  of  chancery  to  arrest  the  perform- 
ance of  a  duty  imposed  by  the  legislature 
upon  a  public  officer  must  show  conclusive- 
ly not  only  that  the  act  about  to  be  per- 
formed is  unconstitutional,  but  also  that  it 
will  inflict  a  direct  injury  upon  him." 

As  appears  from  the  allegations  of  the 
complaint,  the  only  provision  of  the  law  at- 
tacked as  unconstitutional  which  affects  the 
plaintiffs  injuriously  is  the  following:  "Sec. 
1(536 — 63.  After  the  passage  of  this  act  no 
new  bakery  or  confectionery  establishment 
shall  be  established  or  operated  in  a  room 
the  floor  of  which  is  more  than  5  feet  below 
the  level  of  the  street,  sidewalk,  or  adjacent 
ground."  If  this  provision  can  stand  as  a 
valid  constitutional  enactment  independent 
of  the  others,  then  the  others  become  whol- 
ly immaterial  in  this  action,  whether  consti- 
tutional or  not  imder  the  authorities  here- 
tofore cited.  That  bakeries  are  within  the 
field  of  regulation  under  the  police  power  is 
unquestionable.  This  is  not  denied  by  coun- 
sel for  appellants,  as  we  understand  their 
contention.  But  it  is  claimed  that  the  law 
under  consideration  is  an  unreasonable  in- 
vasion of  property  rights,  and  falls  within 
the  condemnation  of  the  rules  of  law  as  laid 
down  in  Bonnett  v.  Vallier,  supra,  and  other 
cases  in  this  and  other  courts.  After  all 
that  has  been  said  by  this  court  in  the  nu- 
merous cases  which  have  come  before  it,  in 
defining  the  police  power,  and  what  is  and 
what  is  not  a  reasonable  exercise  of  it,  it 
would  seem  unnecessary,  if  not  useless,  to 
attempt  further  discussion  on  the  subject 
with  a  view  of  laying  down  general  rules. 
Each  case  as  it  arises  must  turn  upon  its 
own  particular  facts  under  the  rules  of  law 
laid  down  by  the  courts,  to  the  effect  that 
when  the  legislation  comes  within  the  field 
of  police  regulation  it  will  be  sustained  if 
within  the  bounds  of  reason,  although  to 
some  extent  property  rights  be  affected.  It 
would  perhaps  be  difficult  to  imagine  a  po- 
lice regulation  which  would  not  in  some  de- 
gree affect  the  prox)erty  rights  of  persons 
coming  within  the  field  of  the  regulation. 
And  the  property  of  every  person  is  held 
subject  to  the  burden  imposed  by  such 
reasonable  regulation.  State  v.  Heine- 
mann,  80  Wis.  253,  27  Am.  St.  Rep. 
34,  49  N.  W.  818;  State  ex  rcl. 
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Adams  v.  Burdge,  95  Wis.  398,  37  L.R.A. 
167,  60  Am.  St.  Rep.  123,  70  N.  W.  347.  All 
laws  for  the  protection  of  health,  as  well 
as  for  the  quiet  of  the  person  and  the  se- 
curity of  property,  fall  within  the  general 
police  power.  State  eK  rel.  Adams  v. 
Burdge,  supra;  State  ex  rel.  Zillmer  v. 
Kreutzberg,  114  WMs.  630,  58  L.R.A.  748,  91 
Am.  St.  Rep.  934,  90  N.  W.  1098 ;  State  ex 
rel.  Milwaukee  Medical  College  v.  Chitten- 
den, 127  Wis.  468,  107  N.  W.  500;  State  v. 
Redmon,  134  Wis.  89,  14  L.R.A.(N.S.)  229, 
126  Am.  St.  Rep.  1003,  114  N.  W.  137,  16 
A.  4k  E.  Ann.  Cas.  408.  The  manifest  pur- 
pose of  the  legislature  in  passing  the  5- 
foot-limit  provision  heretofore  quoted  waa  in 
the  interest  of  health, — a  health  regulation, 
— and  as  such  we  think  it  a  valid  exercise  of 
the  police  power.  In  State  ex  rel.  Adams  v. 
Burdge,  95  Wis.  398,  399,  37  L.R.A.  167,  60 
Am.  St.  Rep.  123,  70  N.  W.  349,  this  court 
said:  ''As  the  police  power  imposes  restric- 
tions and  burdens  upon  the  natural  and 
private  rights  of  individuals,  it  necessarily 
depends  upon  the  law  for  its  support;  and, 
although  of  comprehensive  and  far-reaching 
character,  it  is  subject  to  constitutional  re- 
strictions, and,  in  general,  it  is  the  province 
of  the  lawmaking  power  to  determine  in 
what  cases  or  upon  what  conditions  this 
power  may  be  exercised."  And  in  State  v. 
Redmon,  134  Wis.  89,  112,  14  L.R.A.  (N.S.) 
229,  126  Am.  St.  Rep.  1003,  114  N.  W.  137, 
142,  16  A.  &  E.  Ann.  Cas.  408,  the  court 
said:  "The  judgment  of  the  legislature,  of 
course,  as  to  all  of  them,  is  to  be  taken  as 
correct,  unless  it  appear  to  be  clearly  wrong, 
and  also  it  is  to  be  taken  as  true  that  its 
ostensible  is  its  actual  purpose,  unless  the 
contrary  clearly  appears."  That  places 
where  bread  stuff  for  public  consumption  is 
prepared  should  be  sanitary  would  not  be 
questioned,  nor  that  such  places  where  sun 
and  air  are  admitted  would  be  much  more 
so  than  in  basements  so  far  below  the  sur- 
face of  the  ground  as  to  practically,  or  in 
a  large  degree,  exclude  sunlight  and  an 
abundance  of  pure  air,  and  thereby  render 
the  bakery  less  sanitary  than  if  constructed^ 
not  more  than  6  feet  below  the  level  of  the 
street.  Obviously  such  a  regulation  could 
not  be  held  unreasonable  when  its  purpose 
and  the  effect  of  its  observance  would  be  to 
promote  the  production  of  wholesome'  food. 
But  it  is  said  that  the  plaintiffs  bak- 
ery, though  more  than  5  feet  below  the 
surface  of  the  ground,  is  still  as  sanitary 
as  any  other,  because  of  the  physical  condi- 
tion of  the  location,  hence  that  there  is  no 
necessity  for  enforcing  the  law  in  the  in- 
Btant  case.  But  individual  cases  cannot  de- 
termine the  necessity  of  a  general  law  on  the 
subject,  nor  indeed  rule  the  question  of  clas- 
sification.    The  question  is  whether  in  gen- 
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eral  the  public  health  will  be  promoted  by 
the  rule,  and  not  whether  isolated  ca«es  do 
not  need  such  a  rule.  If  the  rule  be  in  the 
interest  of  the  public  health,  it  must  be  gen- 
eral and  all  within  the  class  controlled  by 
it.  State  ex  rel.  Kellogg  v.  Currens,  111  Wis. 
442,  56  L.R.A.  252,  87  N.  W.  661;  State 
V.  Evans,  130  Wis.  381,  ]10  N.  W.  241;  Ki- 
ley  V.  Chicago,  M.  &  St.  P.  R.  Co.  138  Wis. 
215,  119  N.  W.  309,  120  N.  W.  756;  Tene- 
ment House  Dept.  v.  Moescheri,  179  N.  Y. 
325,  70  L.R.A.  704,  103  Am.  St.  Rep.  910, 
72  N.  E.  231,  1  A.  &  E,  Ann.  Cas.  439.  In 
dealing  with  the  subject  under  considera- 
tion, this  court  in  State  ex  rel.  Kellogg  v. 
Currens,  111  Wis.  438,  439,  56  L.R.A.  252, 
87  N.  W.  564,  said :  "The  reasons  for  a  giv- 
en statute  are  for  the  legislature,  if  there 
are  any  which  can  fairly  have  weight.  They 
are  not  for  the  courts.  The  latter  have  no 
control  over  the  validity  of  a  law,  unless 
they  can  say  with  substantial  certainty  that 
no  argument  or  consideration  of  public  poli- 
cy exists  which  could  have  weight  with  any 
reasonable  and  honest  man.  If  any  such 
argument  or  reason  can  be  suggested,  its 
weight  or  sufficiency  is  not  debatable  in  the 
courts.  The  existence  of  legitimate  and  ade- 
quate reasons  for  any  law  should  not  light- 
ly be  denied.  Human  minds  differ,  and  what 
may  seem  inadequate  or  irrelevant  to  one 
may  seem  cogent  to  another.  One  is  not  jus- 
tified, therefore,  in  assuming  that  all  who 
differ  from  him  are  unreasonable  or  are 
not  acting  in  good  faith.  It  is  from  such 
considerations  as  these  that  the  courts  have 
laid  down  for  themselves  the  rule  that  onlv 
in  a  clear  case — clear  bevond  reasonable 
doubt — will  they  venture  to  assert  that  a 
law  is  without  reason  to  support  either  its 
purpose  or  the  classifications  it  may  make." 
The  5-foot  clause  of  the  law  was  con- 
sidered by  this  court  in  the  late  case  of 
State  ex  rel.  Ohlenforst  v.  Beck,  139  Wjs.  37, 
119  N.  \W.  300,  and,  while  the  opinion  is 
not  direct  authority  upon  the  point  involved 
here,  it  at  least  recognizes  the  right  of  the 
legislature  to  impose  such  regulation.  The 
5-foot  provision  must,  of  course,  be  a  reason- 
able regulation  in  the  light  of  the  authori- 
ties cited.  The  appellants  rely  largely  upon 
State  V.  Redmon,  134  Wis.  89,  14  L.R.A. 
(N.S.)  229,  126  Am.  St.  Rep.  1003,  114  N. 
W'.  137,  15  A.  &  E.  Ann.  Cas.  408;  Bonnett 
V.  Vallier,  136  WMs.  193,  17  L.R.A. (N.S.) 
486,  128  Am.  St.  Rep.  1061,  116  N.  W.  885, 
and  Lochner  v.  New  York,  198  U.  S.  45,  49 
L.  ed.  937,  25  Sup.  Ct.  Rep.  539,  3  A.  &  E. 
Ann.  Cas.  1133.  But  these  cases  are  not 
controlling  here.  In  Bonnett  v.  Vallier,  su- 
pra, the  regulations  imposed,  as  well  as  the 
penalty,  were  unreasonable,  drastic,  and  de- 
structive of  property  rights,  as  will  be  seen 
by  an  examination  of  the  opinion.  In  Statt' 
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V.  Redmon,  supra,  the  act  waa  an  unreason- 
able invasion  of  property  rights  by  attempt- 
ing to  give  the  occupant  of  a  lower  berth 
in  a  sleeping  car  control  of  the  upper  berth, 
thereby  depriving  the  owner  of  the  use  and 
enjoyment  of  his  property  without  compen- 
sation, not  in  the  interest  of  the  publi:!^but 
of  the  occupant  of  the  lower  berth;  and  in 
Lochner  v.  New  York,  supra,  the  main  ques- 
tion upon  which  the  case  turned  was  the 
right  of  liberty  to  contract  respecting  the 
hours  of  labor,  that  a  law  limiting  the 
hours  of  labor  could  not  be  justified  as  a 
health  law  to  safeguard  the  public  health, 
or  the  health  of  the  individual  following  the 
occupation  of  a  baker. 

Other  provisions  of  the  law  are  exhaust- 
ively discussed  and  claimed  to  be  unwMi- 
stitutional  by  counsel  for  appellants;  but 
we  need  not  consider  them  and  do  not  de- 
cide whether  valid  or  not,  because  thev  do 
not  injuriously  affect  the  appellants  here. 
We  are  convinced  that  the  provision  for  the 
violation  of  which  prosecutions  have  been 
commenced  and  are  threatened  is  a  reason- 
able and  valid  exercise  of  the  police  power, 
and  therefore  the  complaint  states  no  cause 
of  action. 

The  order  appealed  from  is  affirmed. 

Marshall,  J.,  dissenting: 

With  general  principles  as  I  understand 
them  to  be  stated  in  the  opinion  of  the 
court,  I  do  not  dissent.  Such  principles 
have  been  so  many  times  definitely  pro- 
claimed, that  they  need  not  be  rediscussed. 
Probably  when  stated  concisely,  omitting  dis- 
cussion, where  necessary  to  be  invoked,  dan- 
ger of  that  confusion  in  which  constitution- 
al law  has  sometimes  been  involved  again 
being  created,  would  be  minimized  or  avoid- 
ed altogether,  leaving  only  opportunity  for 
divergence  of  views  as  to  whether  a  given 
situation  falls  within  or  without  them. 

I  understand  the  first  principle  at  the 
threshold  of  this  litigation  is  one  of  juris< 
diction,  and  is  this:  W^here  there  is  an  at- 
tempt by  an  administrative  officer  to  en- 
force an  unconstitutional  law,  it  is  within 
the  competency  of  a  court  of  equity,  at  the 
suit  of  one  who  would,  if  the  enforcement 
were  permitted,  be  permanently  injured  and 
be  without  any  other  adequate  remedy 
therefor,  to  enjoin  such  enforcement. 

The  next  rule  also  appertains  to  jurisdic- 
tion in  the  broad  sense  of  whether  a  court 
of  equity  ought  to  act  in  the  particular  class 
of  situations  represented,  though  having 
the  power  to  act.  In  that  respect  it  has 
been  declared  as  a  rule  of  judicial  policy, 
that  where  a  legislative  police  regulation  is 
legitimate  as  regards  its  dominant  features, 
and  the  infirmity  appertains  to  a  minor  or 
inconsequential   detail,   the   party   claiming 
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to  be  injured  should,  as  a  rule,  be  left  to 
such  remedy  aa  he  may  have  at  law,  that, 
of  course,  admitting  of  exceptions  to  fit  ex- 
traordinary situations. 

The  next  principle  is  this :  If  a  law  con- 
taining several  features  which  are  separable, 
one  or  more  being  constitutional  and  one  or 
more  not,  and  he  who  invokes  equity  ju- 
risdiction to  enjoin  its  enforcement  only 
complains  of  threatened  injury  under  the 
former,  he  cannot  have  relief,  notwithstand- 
ing existence  of  the  latter  void  provisions; 
but  if  the  provision  of  which  he  complains 
would  be  valid  by  itself,  but  is  merely  com- 
pensatory to  or  is  so  united  with'  the  other 
provisions  which  are  void  that  all  consti- 
tute one  inseparable  enactment,  then  he  may 
have  the  use  of  equity  power,  as  sought 
here,  to  condemn  the  entirety. 

The  next  principle  is  this:  Every  legisla- 
tive regulation,  ostensibly  within  the  police 
power,  which  goes  beyond  a  reasonable  reg- 
ulation of  any  inherent  right,  is  unconstitu- 
tional not  merely  because  it  is  unreasonable, 
but  because  being  so  it  violates  some  ex- 
press provision  of  the  fundamental  law  or 
its  general  purpose  and  spirit  as  to  the  se- 
curity of  life,  liberty,  and  the  pursuit  of 
happiness.    . 

Under  those  principles,  if  the  law  in  ques- 
tion as  to  prohibiting  bake-shops  in  base- 
ment stories  of  buildings  where  the  floor  is 
more  than  5  feet  below  the  level  of  the 
street,  that  being  the  only  feature  which  af- 
fects appellant,  is  an  unreasonable  regula- 
tion of  property  rights  and  is  a  mere  minor 
feature  of  the  entirety,  and  is  inseparable 
from  the  others,  then  one  or  more  of  such 
other  features  may  be  unconstitutional  and 
yet  equity  should  not  give  appellants  relief. 
But  if  the  particular  feature  is  not  minor 
in  character,  or  is  a  part  of  an  inseparable 
entirety,  then  equitable  interference  may 
properly  be  invoked. 

My  brethern  expressly,  or  inferentially, 
resolve  the  jurisdictional  proposition  as  to 
matters  of  fact  in  favor  of  the  respondent, 
and  so,  necessarily,  came  to  the  conclusion 
from  which  I  dissent. 

To  my  mind,  the  proposition  as  to  wheth- 
er the  prohibition  of  the  use  of  basement 
stories  of  buildings  is  destructive  instead  of 
merely  regulative  of  property  rights  should 
be  decided  in  favor  of  appellants.  I  cannot 
see  any  distinction  between  the  situation 
here  and  the  one  in  Bonnett  v.  Vallier,  136 
Wis.  193,  17  L.R.A.(X.S.)  486,  128  Am.  St. 
Rep.  1061,  116  N.  W.  885. 

My  brethern  concede  that  if  the  case  in 
hand  falls  within  the  principles  of  the  Bon- 
nett Case,  appellants  should  prevail,  but 
fail  to  point  out  where  it  does  not.  It  is 
said:  "Each  case  as  it  arises  must  turn 
upon  its  own  particular  facts  under  the 
26  L.R.A.(N.S.) 


rules  of  law  laid  down  by  the  courts,**  etc. 
Certainly  it  was  not  intended  there  to  hold 
that  principles  change  according  to  the  shift- 
ing nature  of  facts,  but  only  that  whether 
any  particular  situation  falls  within  or 
without  the  scope  of  certain  principles 
depends  upon  its  particular  facts.  Not  that 
there  can  be  any  arbitrary  location  of  a 
particular  situation  within  or  without  the 
scope  of  the  principles  held  to  rule  as  to 
some  other,  but  that  its  status  in  that  re- 
gard must  be  determined  logically.  The 
court  cannot  properly  say  that  one  police 
regulation,  ma^e  ostensibly  in  the  interest 
of  public  health,  unreasonably  interferes 
with  property  rights,  and  that  another 
of  the  same  general  character,  which  inter- 
feres with  property  rights  to  the  same  ex- 
tent, is  reasonable,  and  so  regulative  instead 
of  destructive. 

In  this  case  the  court  suggests  that  the 
law  in  question  is  a  health  regulation,  and 
makes  such  suggestion  in  a  way  to  leave  it 
inferable  that  Bonnett  v.  Vallier,  supra,  was 
not,  and  for  that  reason  that  the  decision  in 
that  case  is  not  a  precedent  bearing  on  this 
one.  The  fact  is  the  regulation  in  the  Bon- 
nett Case  was  a  health  regulation  pure  and 
simple.  There  is  no  way  to  distinguish  the 
cases  on  that  score.  The  one  deprived  the 
plaintiff  of  the  use  of  a  valuable  part  of  his 
lot  for  building  purposes,  thereby  taking 
away  a  part  of  his  property,  and  likewise 
affected  all  other  persons  throughout  the 
state  similarly  situated;  the  other  deprives 
appellants  from  using  a  valuable  part  of 
their  building  for  a  legitimate  business, 
thereby  taking  away  a  part  of  their  proper- 
ty rights.  In  the  one  case  it  was  not  doubt- 
ed but  that  the  regulation,  so  called,  was 
made  in  the  interest  of  public  health,  and 
that,  probably,  public  health  would  thereby 
be  promoted,  while  here  no  greater  claims 
are  made.  In  the  former  it  was  not  doubt- 
ed but  that  public  health  of  residents  of 
tenement  houses  could  be  reasonably  con* 
served  without  any  such  deprivation  of 
property  rights  as  was  attempted,  and  here 
the  situation  is  the  same.  So  the  court  now 
in  suggesting  that  the-Kbt  in  question  is  a 
health  regulation  states,  in  my  judgment, 
no  distinction  whatever  between  the  two  sit- 
uations, but  leaves  it  to  be  inferred,  it 
seems,  by  one  not  familiar  with  the  Bonnett 
Case,  that  the  mere  suggestion  of  the  pur- 
pose of  the  law  here  is  sufficient  to  differen- 
tiate tjie  two  cases. 

The  foregoing  leaves  nothing  further  that 
need  be  said  to  indicate  a  sufficient  reason 
for  holding  that  the  feature  of  the  law  in 
question  of  which  appellants  complain  is 
void,  and  that  the  doors  of  equity  should 
swing  open  to  afford  appellant  protection 
against     violation     of     his     constitutional 
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rights,  since  it  must  be  obvious  that  suoh 
feature  is  a  domiiMint,  or  at  least  a  major, 
one  as  distinguished  from  a  minor  one. 

I  observe  the  court  quotes  at  length,  with 
distinct  affirmance,  the  rule  recently  pro- 
claimed in  Wadhams  Oil  Co.  v.  Tracy 
(Wis.)  123  N.  W.  785,  as  regards  equity  ju- 
risdiction not  being  invokable  to  prevent  a 
party  from  being  injured  by  a  mere  void 
detail  of  a  legislative  police  regulation,  the 
enactment  as  to  its  general  scope  and  domi- 
nant features  being  legitimate;  but  I  do 
not  find  it  decided  expressly,  if  at  all, 
whether  the  act  before  us  is  in  those  respects 
legitimate,  or  whether  the  particular  provi- 
sion is  of  a  major  or  minor  character,  or 
whether  the  law  is  or  is  not  in  such  greater 
part  as  to  denominate  the  whole,  unconsti- 
tutional. Many  citations  of  authorities 
from  cases  are  given,  but  no  express  appli- 
cation thereof  seems  to  be  made  to  the  case 
in  hand. 

True,  following  the  rule  that  if  a  law  in 
its  general  scope  and  dominant  particulars 
is  good  it  will  be  upheld,  it  is  suggested 
that  the  regulation  of  bake  shops  is  a  prop- 
er subject  of  pt)lice  authority,  which  is 
readily  conceded.  But  certainly,  the  mean- 
ing of  Mie  rule  quoted  from  Wadhams  Oil 
Co.  V.  Tracy,  supra,  is  not  that  if  the  sub- 
ject of  a  legislative  police  regulation  is  le- 
gitimate, that  will  satisfy  the  call  for  le- 
gitimacy of  general  scope  and  dominating 
particulars.  Not  only  the  "end  must  be  le- 
gitimate*' but  "the  means  must  be  appro- 
priate to  that  end."  The  term  "general 
scope"  seems  to  have  been  used  by  the  court 
as  if  it  appertained  to  the  subject  of  regula- 
tion, instead  of  that,  in  connection  with  the 
manner  and  extent  of  interference.  If  that 
were  the  rule,  in  no  case  where  the  subject 
is  a  proper  one  for  police  interference  would 
equity  take  hold,  though  the  manner  and 
extent  of  the  regulation  might  be  such  as  to 
violate  every  fundamental  principle  of  con- 
stitutional freedom. 

Perhaps  it  may  be  inferred,  where  these 
is  silence,  from  the  citations  and  quotations 
that  the  court  holds  that  the  manner  and 
extent  of  the  regulation  here,  in  the  sense 
of  the  general  scope  of  the  enactment  and 
its  dominant  features,  are  legitimate,  and 
that  the  particular  feature  is  constitutional, 
or,  if  not,  that  it  is  minor  in  character  and 
separable  from  the  balance  of  the  act,  and 
so  that  the  court  should  not,  in  any  event, 
afford  a  remedy  in  the  manner  of  approach 
adopted,  with  which,  as  indicated,  I  should 
dissent. 

The  only  thing  I  read  as  definitely  decided 
is  covered  by  the  closing  lines  of  the  deci- 
sion, to  the  effect  that  the  particular  regu- 
lation is  a  reasonable  exercise  of  police  au- 
thority, and  so  equity  should  not  interfere 
26  L.R.A.(N.S.) 


even  if  all  the  baLuice  of  the  enactment  is 
n&coBsti-tutional.  It  seems  that  could  not 
well  b«  unless  such  particular  feature  is  sep- 
arable from  the  entirety,  so,  logically,  the 
court  must  be  considered  as  holding  that 
such  particular  feature  is  not  inseparably 
connected  with  other  major  or  dominant  fear 
tures  which  may  possibly  be  void,  and  w^ith 
that,   as  indicated,  I   dissent. 

My  bretliren  have  no  disposition  to  over- 
rule anything  decided  in  Bennett  v.  Vallier, 
supra,  or  cast  any  doubt  upon  it,  but  it 
seems  that  in  the  absence  of  any  distinct 
decision,  applying  the  authorities  cited,  as 
to  whether  the  particular  provision  com- 
plained of  is  a  dominant  one,  or  a  mere  de- 
tail feature,  and  as  to  whether,  if  it  be  the 
latter,  the  law,  otherwise,  in  the  dominant 
or  greater  part  thereof,  as  said  in  Wadhams 
Oil  Co.  V.  Tracy,  is  unconstitutional,  there 
is  opportunity  for  bench  and  bar  to  get 
the  idea  that  merely  if  the  particular  fea- 
ture is  a  detail  and  does  not  by  itself  work 
unconstitutional  injury  to  appellants,  they 
are  remediless  for  the  injury  in  fact. 

It  is  probably  not  advisable  for  me  at  this 
time  to  go  much  further  and  demonstrate 
the,  to  my  mind,  obnoxious  and  controlling 
features  of  the  law  which  would  carry  the 
particular  one  down  as  a  part  of  an  entire- 
ty, in  any  event.  Generally  speaking,  it 
seems  that  the  broad  claim  of  appellants, 
which  has  not  received  consideration,  has 
much,  if  not  controlling,  merit.  The  basic 
idea  of  the  enactment,  the  one  around  which 
all  others  are  clustered,  is  to  declare,  as  a 
principle,  that  all  bake-shops  and  employees 
therein  and  methods  of  manufacture,  stor- 
age, and  exposure  of  products  for  sale  to  con- 
sumers, shall  be  of  the  highest  attainable 
standard  having  regard  to  the  public  health, 
and  to  delegate  to  a  legislative  agent  the 
duty  of  determining  than  status,  making 
regulations  to  that  end,  and  passing  upon 
each  individual  case  as  to  whether  falling 
below  or  not,  with  drastic  penalties  for  in- 
fractions ;  a  power  that  could  be  easily  used 
in  such  a  way  as  to  drive  many  worthy 
manufacturers  out  of  business  unless  they 
saw  fit  to  secure  immunity  in  some  improp- 
er way.  In  other  words,  instead  of  the  leg- 
islation making  regulations  to  carry  out  a 
legislative  policy,  leaving  it  to  the  legisla- 
tive agent  to  make  such  minor  rules  as  are 
classible  as  administrative  merely,  and  to 
perform  wholly  within  the  field  of  adminis- 
trative duties,  the  policy  is  declared,  and 
the  legislative,  judicial,  as  well  as  adminis- 
trative, duties  are  vested  in  the  legislative 
agent.  It  seems  to  be  very  much  like  a  law, 
so-called,  declaring  in  efi'ect  the  constitu- 
tional policy  that  the  "property  of  no  per- 
son shall  be  taken"  for  public  use  without 
just  compensation  therefor,  and  delegating 
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to  a  Ic^slative  agent  the  duty  of  making 
regulations  to  effectuate  such  policy  and  to 
administer  the  same,  passing  upon  viola- 
tions so  as  to  leave  to  courts  the  duty,  only, 
of  determining  whether  his  commands  have 
been  obeyed  or  not,  as  a  condition  precedent 
of  visiting  upon  the  heads  of  alleged  offen- 
ders prescribed  severe  punishments.  The 
whole  law  seems  to  be  as  indicated.  If  that 
be  the  real  character  of  the  act,  it  would 
not  be  claimed  that  the  framework  could 
stand  the  constitutional  test,  or  that  the 
framework  falling,  the  mere  details  would 
not  fall  with  it.  That  would  condemn  the 
particular  feature,  even  if,  by  itself,  it 
could  be  held  legitimate  to  prohibit  though- 
out  the  state,  regardless  of  situations  or  con- 
ditions, the  use  of  the  basement  story  of  any 
building  for  the  ordinary  business  of  run- 
ning a  bake-shop,  as  the  learned  attorney 
i;eneral  very  frankly  confessed  is  the  effect 
of  such  feature, — notwithstanding  it  is, 
probably  as  a  rule,  entirely  practicable  to 
render  sueh  places  reasonably  suitable  for 
buch  business. 


MINNESOTA   SUPREME   COURT. 

PENNINGTON  COUNTY  BANK,  Appt., 

V. 

FIRST    STATE    BANK   OF   MOORHEAD, 

Respt. 

(—  Minn.  — ,  125  N.  W.  119.) 

Bank  —  payment  of  forged  check  —  re- 
covery. 

1.  A  bank  which  pays  to  a  bona  fide 
holder  a  forged  check  purporting  to  be 
drawn  upon  it  by  one  of  its  depositors  can- 
not recover  the  amount  paid  from  the  in- 
nocent holder. 

Negotiable  Instrument  — bona  fide  liold- 
er  —definition. 

2.  A  "bona  fide  holder**  is  one  who  re- 
ceives the  instrument  in  the  ordinary  course 
of  business,  in  good  faith,  and  for  a  valua- 
ble consideration. 

Same  — {food  faith. 

3.  The  term  "good  faith"  means,  not  only 
honestv  of  intention,  but  the  absence  of  sus- 
picious  circumstances,  or,  if  such  circum- 
stances exist,  then  such  inquiry  as  will 
satisfy  a  prudent  man  of  the  validity  of  the 
transaction. 

Headnotes  by  O'Brien,  J. 

Note.  —  The  general  question  as  to  the 
right  of  the  drawee  of  a  forged  check  or 
draft  to  recover  money  paid  thereon  is 
treated  in  the  note  to  First  Nat.  Bank  v. 
Bank  of  Wyndmere,  10  L.R.A.(N.S.)  49. 
and  the  effect  on  that  general  question  of 
the  fault  or  negligence  of  the  holder  who 
receives  payment  is  discussed  at  pages  56 
et  seq.,  of  that  note. 
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Trial  —  directed    verdict  —  evidence  — 
sufficiency. 

4.  Evidence  considered,  and  held  to  jus- 
tify a  directed  verdict  for  defendant. 

(O'Brien,  J.,  dissents  in  part.) 


(March  4,  1910.) 

A  PPEAL  by  plaintiff  from  an  order  of  the 
J\  District  Court  for  Clay  County  denying 
a  motion  for  judgment  notwithstanding  a 
verdict  for  defendant  or  for  a  new  trial  in 
an  action  brought  to  recover  the  amount 
which  plaintiff  alleged  he  had  paid  to  de- 
fendant by  mistake  on  a  forged  check* 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sharp  &  Cliapin,  for  appellant: 

The  form  of  indorsement  and  collection 
letter  did  not  indicate  that  the  check  was 
held  merely  for  collection. 

Garrison  v.  Union  Trust  Co.  139  Mich. 
392,  70  L.R.A.  615,  111  Am.  St.  Rep.  407, 
102  N.  W.  978,  5  A.  &  E.  Ann.  Cas.  813. 

The  check  was  the  property  of  the  for- 
warding bank. 

Cody  V.  City  Nat.  Bank,  55  Mich.  379,  21 
N.  W.  373;  5  Cyc.  Law  &  Proc.  p.  496; 
Re  State  Bank,  56  Minn.  119,  45  Am.  St 
Rep.   454,   57   N.   W.   336. 

A  bank  paying  a  check  drawn  upon  it, 
which  proves  to  be  a  forgery,  can  recover  the 
amount  so  paid,  where  the  bank  or  party  to 
whom  payment  is  made  is  negligent,  or  is 
not  a  bone  fide  holder. 

5  Cj'C.  Law  &  Proc.  p.  546;  Gloucester 
Bank  v.  Salem  Bank,  17  Mass.  41;  National 
Bank  v.  Bangs,  106  Mass.  441,  8  Am.  Rep. 
349;  First  Nat.  Bank  v.  First  Nat.  Bank, 
151  Mass.  280,  21  Am.  St.  Rep.  460,  24  N. 
E.  44;  First  Nat.  Bank  v.  Bank  of  Wynd- 
mere, 15  N.  D.  299,  10  L.R.A.(N.S.)  49, 
126  Am.  St.  Rep.  588,  108  N.  W.  546;  Bank 
of  United  States  v.  Bank  of  Georgia,  10 
Wheat.  333,  6  L.  ed.  334;  First  Nat.  Bank 
V.  Ricker,  71  111.  439,  22  Am.  Rep.  104; 
Rouvant  v.  San  Antonio  Nat.  Bank,  63  Tex. 
610;  Commercial  &  F.  Nat.  Bank  v.  First 
Nat.  Bank,"  30  Md.  11,  96  Am.  Dec.  554; 
People*s  Bank  v.  Franklin  Bank,  88  Tenn. 
299,  6  L.R.A.  724,  17  Am.  St.  Rep.  884, 
12  S.  W.  716;  Ellis  V.  Ohio  Life  Ins.  &  T. 
Co.  4  Ohio  St.  628,  64  Am.  Dec.  610:  First 
Nat.  Bank  v.  First  Nat.  Bank,  58  Ohio  St. 
207,  41  L.R.A.  584,  05  Am.  St.  Rep.  748, 
50  N.  E.  723;  First  Nat.  Bank  v.  State 
Bank,  22  Neb.  769,  3  Am.  St.  Rep.  294,  36 
N.  W.  289;  Canadian  Bank  v.  Bingham, 
30  Wash.  484,  60  L.R.A.  955,  71  Pac.  43; 
Canal  Bank  v.  Bank  of  Albany,  1  Hill,  287. 

Messrs.  Nye  &  Dosland,  for  respondent: 

Money  paid  by  the  drawee  of  a  check 
which  has  been  forged  cannot  be  recovered 
64 
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back,  for  the  reason  that  the  drawee  is  sup- 
posed to  know  the  signature  of  its  deposi- 
tors. 

Bernheinaer  v.  Marshall,  2  Minn.  78,  Gil. 
01,  72  Am.  Dec.  79;  Price  v.  Neal,  3  Burr. 
1364;  Jenys  v.  Fawler,  2  Strange,  949;  Ger- 
mania  Bank  v.  Boutell,  60  Minn.  189,  27 
L.R.A.  635,  61  Am*  St.  Rep.  619,  62  N.  W. 
327. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court: 

In  October,  1908,  a  stranger  calling  him- 
self E.  W.  Davis  presented  to  the  defendant 
bank  at  Moorhead,  Minnesota,  a  check 
•drawn  upon  the  plaintiff  bank  at  Rapid 
City,  South  Dakota,  for  $1,200,  payable  to 
the  order  of  James  B.  Calhoun,  and  pur- 
porting to  be  a  check  of  Joseph  Jolly,  a  de- 
positor of  the  plaintiff.  The  check  was  in- 
dorsed: "James  B.  Calhoun."  "E.  W. 
Davis."  Without  any  information  as  to  tlie 
check,  except  the  statements  made  by  Davis, 
the  defendant  took  it  for  collection,  stamped 
it:  "For  collection.  Pay  to  the  order  of 
yourselves.  First  State  Bank,  Moorhead, 
Minnesota.  O.  J.  Kittelsrud,  Cashier," — 
and  forwarded  it  to  the  plaintiff  in  a  letter 
on  a  printed  form,  to  which  was  added  the 
following:  "If  honored,  please  wire  payment 
under  signature  of  cashier."  The  Penning- 
ton bank,  after  an  examination  of  the  check, 
concluded  it  was  genuine,  accepted  it,  and 
remitted  the  amount  to  the  Moorhead  bank, 
which  in  turn  paid  it  over  to  the  man 
claiming  to  be  Davis,  the  second  indorser. 
The  check  was  repudiated  by  Jolly  as  a 
forgery,  but  by  this  time  Davis  had  dis- 
appeared, and  has  not  since  been  found. 
There  was  no  evidence  as  to  the  existence  of 
Calhoun.  The  plaintiff  brought  this  action 
to  recover  back  the  amount  so  paid  by  it  to 
the  defendant.  The  court  directed  a  verdict 
for  defendant,  and  plaintiff  now  appeals 
from  an  order  denying  an  alternative  mo- 
tion for  a  judgment  or  a  new  trial. 

It  is  the  contention  of  plaintiff  that  the 
defendant  was  negligent  in  accepting  the 
check  from  a  stranger  without  inquiry  or 
investigation;  that  plaintiff  was  justified  in 
accepting  the  check  from  defendant,  a  rep- 
utable bank,  in  reliance  that  it  had  acted 
prudently  and  upon  sufficient  investigation 
when  receiving  the  check;  that  such  an  in- 
vestigation would  have  revealed  the  fraud, 
and  protected  the  plaintiff  as  well  as  the 
defendant;  that  -the  defendant  was  negli- 
gent, and  by  its  negligence  misled  the  plain- 
tiff, who  may,  therefore,  recover;  also  that 
the  words  "For  collection,"  indorsed  upon 
the  check,  together  with  the  request  for 
telegraphic  advice  if  it  was  honored,  con- 
veyed no  information  to  the  plaintiff,  and  I 
26  L.R.A.  (N.S.) 


it  might  have  properly  assumed   that  the 
defendant  was  the  owner. 

The  defendant  contends  that  it  received 
the  check  in  good  faith  in  the  ordinary 
course  of  business,  and  occupied  the  position 
of  a  bona  fide  holder  of  negotiable  paper; 
that  the  plaintiff  is  presumed  to  know  the 
signature  of  its  customers;  and  that  the 
words  "For  collection,"  stamped  upon  the 
check,  together  with  the  request  that  it  be 
advised  by  wire  if  the  check  was  honored, 
were  sufficient  notice  to  plaintiff  that  it  as- 
sumed no  responsibility  with  reference  to 
the  genuinenness  of  any  of  the  signatures. 

We  find  but  one  (question  involved  in  this 
appeal.  If  the  defendant,  under  the  evi- 
dence, must,  as  a  matter  of  law,  be  held  t^} 
have  been  a  bona  fide  holder  of  the  chock 
in  question,  the  trial  court  correctly  in- 
structed a  verdict  in  its  favor.  Upon  the 
other  hand,  if  the  evidence  warranted  a  dif- 
ferent conclusion,  the  case  should  have  been 
submitted  to  the  jury. 

It  is  the  settled  rule  of  law  in  this  state 
that,  where  a  bank  by  mistake  pays  to  a 
bona  fide  holder  a  forged  check  purporting 
to  be  drawn  by  one  of  its  depositors,  it  can- 
not recover  back  from  the  innocent  holder. 
It  is  equally  well  settled  that  the  bunk 
may  recover  such  payment  when  made  to 
one  who  is  not  a  bona  fide  holder  of  the 
forged  check.  Germania  Bank  v.  Boutell, 
60  Minn.  189,  27  L.R.A.  635,  51  Am.  St. 
Rep.  619,  62  N.  W.  327.  For  the  determi- 
nation of  this  question  it  is  immaterial « 
whether  the  Moorhead  bank  accepted  the 
check  for  collection  or  as  owner,  and  there 
remains  for  consideration  only  the  inquiry: 
Was  it  a  bona  fide  holder  under  the  meaning 
of  that  term?  Brown  v.  Ames,  59  Minn. 
476,  61  N.  W.  448. 

There  is  no  evidence  that  the  defendant 
had  any  actual  knowledge  of  the  forgery. 
That  it  acted  honestly  in  the  transaction  is, 
of  course,  conceded  by  all ;  but  honest  in- 
tention alone  in  the  taking  or  putting  off 
of  negotiable  instruments  is  not  enough  to 
prove  conclusively  that  one  is  a  bona  fide 
holder.  Such  a  holder  is  one  who,  in  the 
ordinary  course  of  business,  takes  the  in- 
strument in  good  faith  and  for  a  valuable 
consideration.  To  establish  good  faith, 
there  must  not  only  be  an  absence  of  knowl- 
edge of  any  invalidity,  but  an  absence  of 
circumstances  which  would  put  an  ordi- 
narily prudent  man  upon  inquiry^  If  there 
are  such  circumstances,  and  he  makes  no 
attempt  to  ascertain  the  truth,  he  cannot 
claim  good  faith  in  accepting  the  instru- 
ment. Merchants'  Nat.  Bank  v.  Hanson, 
33  Minn.  40,  53  Am.  Rep.  6,  21  N.  W.  849; 
Stein  V.  Rheinstrom,  47  Minn.  476,  60  N.  W. 
827 ;  Limerick  Nat.  Bank  v.  Adams,  70  Vt 
132,  40  Atl.  166;  Haggard  v.  Petterson,  107 
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Iowa,  417,  78  N.  W.  63;  Pinkerton  Broa.  Co. 
Y.  Bromley,  110  Mich.  8,  77  N.  W.  307; 
Pringle  v.  Phillips,  5  Sandf.  157;  First  Nat. 
Bank  v.  First  Nat.  Bank,  151  Mass.  280, 
21  Am.  St.  Rep.  460,  24  N.  E.  44. 

The  case  of  Germania  Bank  v.  Boutell, 
supra,  was  as  follows:  Seymour,  an  em- 
ployee of  Osborne  &  Clark,  forged  their 
name  to  a  check  to  his  order,  drawn  upon 
plaintiff  for  $457.90.  He  was  indebted  to 
Boutell  Brothers  for  goods  purchased  upon 
the  instalment  plan.  Boutell  Brothers,  who 
knew  Seymour  was  a  man  of  no  finan- 
cial responsibility  and  in  receipt  of  a  very 
small  salary,  introduced  him  to  another 
bank  and  indorsed  the  check.  The  check 
was  paid  by  the  drawee,  which,  after  dis- 
covering the  forgery,  brought  suit  against 
both  Boutell  Brothers  and  the  bank  to 
which  it  had  paid  the  amount  of  the  check. 
A  recovery  was  denied ;  it  being  said  ( page 
194  of  60  Minn.)  that  the  defendant  bank 
"took  all  the  precautions  which  any  prudent 
bank  would  have  taken,"  and  that  Boutell 
Brothers'  indorsement  of  the  check  went 
only  to  Seymour's  signature.  The  one  cir- 
cumstance here  which  can  be  claimed  to 
have  put  the  defendant  upon  inquiry  was 
that  Davis  was  an  entire  stranger.  Such 
fact  has  been  held  not  enough  to  show  bad 
faith.  Commercial  &  F.  Nat.  Bank  v.  First 
Nat.  Bank,  30  Md.  11,  96  Am.  Dec.  554; 
Murray  v.  Lardner,  2  Wall.  110,  17  L.  ed. 
857. 

Notwithsjtanding  those  authorities,  I  am 
personally  of  the  opinion  that,  before  a  bank 
takes  negotiable  paper  from  a  stranger  and 
puts  it  off,  either  as  owner  or  for  collection, 
it  is  necessary  for  it,  in  order  that  it  be  con- 
sidered a  bona  fide  holder,  to  satisfy  itself 
by  reasonable  inquiry  as  to  the  validity  of 
the  paper,  and  that  whether  this  defendant 
did  take  such  reasonable  precaution  was  a 
question  for  the  jury.  But  a  majority  of  the 
court  hold  that  the  evidence  was  insufTicient 
to  justify  a  finding  that  the  defendant  was 
not  a  bona  fide  holder  of  the  check,  and 
therefore  the  learned  trial  judge  properly 
instructed  a  verdict  for  the  defendant. 

Order  aOirmed. 


GEORGIA  SUPREMS  COURT. 

SOUTHERN   RAILWAY  COMPANY,   Plff. 

in  Err., 

Y. 

S.  H.  MOORE. 
(133  Ga.  806,  67  S.  E.  85.) 

Carrier  —  failure     to     furnish  cars  — 
statutory  remedy —exclusivonesH. 
1.  A    shipper   who    may   have    sustained 

Headnotes  by  Lumpkin,  J, 
U  LJLA.(N.S.) 


damages  by  reason  of  a  breach  of  the  com- 
mon-law duty  of  a  railroad  companv,  as  a 
common  carrier,  to  furnish  cars  for  the 
trahsportation  of  freight  within  a  reason- 
able time,  was  not  prevented  by  the  act  of 
1905  (Acts  1905,  p.  120)  from  instituting 
a  common-law  action  for  damages,  instead 
of  pursuing  the  remedy  provided  by  that 
act,  touching  the  fixing,  by  reasonable  rules 
of  the  railroad  commission,  of  a  time  with- 
in which  cars  should  be  furnished  after 
written  application,  and  "the  penalty  per 
day  per  car"  to  be  paid  by  the  company  for 
failure  to  supply  them  accordingly. 

Petition  -^  suillelcncy. 

2.  The  suit  in  the  present  case  being  one 
to  recover  damages  against  a  common  car- 
rier for  a  breach  of  its  common-law  duty  as 
to  the  furnishing  of  cars  and  transporting 
freight  without  unreasonable  delay,  the 
petition  was  not  subject  to  general  demur- 
rer. 

(February  17,  1910.) 

ERROR  to  the  Superior  Court  for  Pike 
County  to  review  a  judgment  in  plain- 
tifTs  favor  in  an  action  brought  to  recover 
damages  for  deterioration  in  value  of  cer- 
tain lumber  alleged  to  have  been'  caused  by 
defendant's  negligent  failure  promptly  upon 
demand  to  furnish  cars  for  the  transporta- 
tion thereof.    Affirmed. 

Statement  by  liumpkln.  J.: 

Moore  brought  suit  against  the  Southern 
Railway  Company,  alleging  in  his  petition 
and  the  amendment  thereto,  in  brief,  as 
follows:  The  defendant  is  a  common  carrier. 

Note.  —  Carriers :  exclusiveness  of  stat' 
utory  remedy  for  failure  to  fw*nish 
cars. 

As  to  duty  of  a  railroad  company  to  fur- 
nish cars  to  shippers,  see  note  to  Houston, 
E.  &  W.  T.  R.  Co.  V.  Campbell,  43  L.R.A. 
225;  and  as  to  validity  of  penalty  for  fail- 
ure to  furnish  freight  cars,  see  note  to 
Patterson  v.  Missouri  P.  Coal  Co.  15  L.R.A. 
(N.S.)  733. 

Notwithstanding  the  passage  of  a  statute 
vesting  a  railroad  commission  with  "power 
to  regulate  the  rates  and  service  of,  and  to 
exercise  the  general  control  over,  all  rail- 
roads," etc.,  the  remedy  there  provided  is 
not  exclusive  of  the  jurisdiction  of  the 
courts,  independently  of  such  statute,  to 
compel  a  railroad  company  to  furnish  cars 
to  a  shipper,  since  the  statute  does  not  pur- 
port to  vest  the  commission  with  exclusive 
jurisdiction,  and  especially  when  the  rem- 
edy given  by  the  statute  is  not  full  and 
adequate.  State  ex  rel.  Luben  v.  Chicago 
&  N.  W.  R.  Co.  83  Neb.  524,  120  N.  W.  163. 

An  action  may  be  maintained  against  a 
railroad  company  for  breach  of  a  parol 
agreement  to  furnish  cars  at  a  time  speci- 
fied, notwithstanding  the  existence  of  a 
statute  giving  a  shipper  an  action  for  a 
penalty   for   a  failure   to   supply   car»   Qft 
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and  has  an  office,  agent,  and  place  of  busi- 
ness at  Molena,  Pike  county,  on  its  line  of 
road,  which  is  a  regular  station  for  receiv- 
ing and  delivering  freight.  He  sold  certain 
lumber,  amounting  to  10,819  feet,  to  the 
King  Lumber  Company,  at  $15  per  thousand 
feet,  to  be  shipped  to  Atlanta,  and  delivered 
"f.  o.  b.  cars  at  Molena."  The  price  named 
was  the  fair  market  value  of  the  lumber  at 
that  time  and  place.  He  began  delivering 
the  lumber  to  the  railway  company  for  ship- 
ment on  November  8,  and  continued  the 
delivery  up  to  November  20,  1906,  when  it 
was  completed.  When  he  carried  the  lum- 
ber to  Molena  to  be  shipped,  the  company, 
by  its  agent  at  that  point,  showed  and  di- 
rected him  where  to  place  it  on  the  com- 
pany's right  of  way;  and  he  delivered  it  as 
so  directed,  and  instructed  the  defendant 
how  and  to  whom  to  ship  it,  stating  to  the 
agent  that  he  had  sold  it  ''f.  o.  b.  the  cars 
at  Molena,''  and  could  not  collect  for  it 
until  it  was  loaded  on  the  cars,  and  the 
company  promised  to  furnish  the  cars  as 
soon  as  possible.  "Said  railway  company 
received  and  took  possession  and  control  of 
said  lumber  so  delivered  and  received  by  it 
for  shipment."  Though  called  on  at  the 
time  of  delivery,  and  repeatedly  since  then, 
to  furnish  cars  upon  which  to  load  the 
lumber,  "the  said  Southern  Railway  Com- 
pany utterly  neglectly  [negligently]  failed 
and  refused"  to  do  so,  and  "said  company 
never  has  furnished  him  any  cars,  and  said 
lumber  is  yet  in  possession  of  said  Southern 
Railway  Company,  lying  on  its  right  of  way 
at  Molena,  where  petitioner  delivered  the 
same.  .  .  .  Since  the  date  it  was  so 
delivcFed  and  lying  on  said  company's  right 
of  way,  since  20th  November,  1908,"  lumber 
of  that  class  has  depreciated  in  market 
value  50  per  cent  and  this  lumber  not  being 
stacked,  and  being  without  care  or  protec- 
tion, at  the  time  of  the  commencement  of 
the  suit  it  has  no  market  value,  and  is  a 
total  loss  to  plaintiff,  as  a  result  of  the 
refusal  and  failure  of  the  defendant  to  fur- 
nish cars  on  which  to  load   it,  as   it  was 


the  company's  duty  to  do.  (The  suit  was 
brought  on  March  6,  1908.)  He  did  not 
make  any  written  request  for  ears  before 
delivering  the  lumber,  because  he  was  not 
aware  of  any  law  or  rule  of  the  railroad 
commission  requiring  it,  and  it  was  not  the 
custom  of  the  company  to  so  require;  but 
he  delivered  this  lumber  and  gave  shipping 
directions,  just  as  he  had  been  doing  at 
that  station  regularly  for  four  or  live 
months  immediately  before  that  time.  De- 
fendant had  never  demanded  or  notified  him 
of  any  necessity  to  make  application  in 
writing  for  cars,  or  give  written  instruc- 
tions as  to  shipping;  nor  did  the  defendant 
give  as  a  reason  for  not  furnishing  cars 
that  the  application  or  instructions  were 
not  in  writing,  but  told  him  it  would  fur- 
nish the  cars  as  soon  as  possible.  He  did 
not  pay  the  freight  in  advance,  or  tender 
it.  This  was  not  demanded,  nor  was  it  the 
I  reason  for  said  company's  refusal  to  furnish 
cars.  Damages  were  laid  at  $168.28.  The 
I  defendant  demurred  to  the  petition.  The 
.  demurrer  was  overruled,  and  defendant  ex- 
cepted. 

Messrs.  Charlton  E.  Battle  and  Howell 
Hollis  for  plaintiff  in  error. 

Mr.  J.  Y.  Allen  for  defendant  in  error. 

Lumpkin,  J.,  delivered  the  opinion  of  the 
court: 

The  principal  question  in  this  case  is 
whether  the  remedy  provided  by  the  act  of 
August  23,  1905  (Acts  1905,  p.  120),  and 
the  rule  of  the  railroad  commission  in  pur- 
suance thereof,  operate  to  repeal  or  abrogate 
the  common-law  right  of  a  shipper  to  bring 
an  action  against  a  railroad  company  a^  a 
common  carrier  for  a  negligent  failure  or 
refusal  to  furnish  cars  for  the  transporta- 
tion of  freight  within  a  reasonable  time 
after  notice,  or  whether  they  furnish  a  cum- 
ulative remedy,  so  that  a  shipper  may  pur- 
sue the  one  remedy  or  the  otlier.  The  2d 
section  of  the  act  reads  a»  follows:  "That 
whenever  a  shipper  or  consignor  shall  re- 


written application.  Cross  v.  Graves,  4 
Tex.  App.  Civ.  Cas.  (Willson)  149,  16  S. 
\V.  102;  Missouri  P.  R.  Co.  v.  Harmonson. 
4  Tex.  App.  Civ.  Cas.  (Willson)  133,  16 
S.  W.  539. 

As  stated  in  Southern  R.  Co.  v.  Moore, 
it  was  tacitly  recognized  in  Chattanooga 
Southern  R.  Co.  v.  Thompson,  133  Ga.  127, 

65  S.  E.  285,  and  Elberta  Peach  Co.  v. 
Georgia  Southern  &  F.  R.  Co.  133  Ga.  685, 

66  S.  E.  779,  that  a  recovery  of  damages 
might  be  had  against  a  carrier  for  breach 
of  a  contract  to  furnish  cars  to  any  shipper, 
notwithstanding  the  fact  that  there  was  a 
statute  governing  the  furnishing  of  cars. 
The  point,  however,  was  not  discussed. 

But  in  Pennington  y.  Douglas,  A.  ^  Q. 
S6  L.R.A.(N.SO 


R.  Co.  3  Ga.  App.  665,  60  S.  E.  485,  it  was 
said  the  remedy  provided  by  a  statute  giv- 
ing a  commission  quite  extensive  powers  in 
regulating  railroads  is  exclusive  of  any 
other  mode  of  procedure  for  the  collection 
of  damages  arising  from  a  breach  of  the 
carrier's  public  duty  to  furnish  cars  for  the 
transportation  of  freight.  These  remarks, 
however,  were  criticized  as  dictum  in 
Southern  R.  Co.  v.  Moobe. 

See  also  Parker  v.  Atlantic  Coast  Line 
R.  Co.  133  N.  C.  335,  63  L.R.A.  827,  45  S. 
E.  658,  holding  that  statutes  imposing  a 
penalty  on  carriers  for  refusal  to  accept 
freight  offered  for  transportation  do  not 
limit  the  commop-law  liability  of  the  far- 
rier, 
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quire  of  a  railroad  company  the  placing  of 
a  car  or  cars  to  be  used  in  car  load  ship- 
ments, then,  in  order  for  the  consignor  or 
shipper  to  avail  himself  of  the  forfeitures 
or  penalties  prescribed  by  the  rules  and  reg- 
ulations of  said  railroad  commission,  it  must 
first  appear  that  such  shipper  or  consignor 
made  written  application  for  said  car  or 
cars  to  said  railroad :  Provided  further  that 
such  railroad  commission  shall,  by  reason- 
able rules  and  regulations,  provide  the  time 
within  which  said  car  or  cars  shall  be  fur- 
nished after  being  ordered  as  aforesaid,  and 
the  penalty  per  day  per  car  to  be  paid  by 
said  railroad  company  in  the  event  such 
car  or  cars  are  not  furnished  as  ordered, 
and  provided  further  that,  in  order  for  any 
shipper  or  consignor  to  avail  himself  of 
the  penalties  provided  by  the  rules  and  regu- 
lations of  said  railroad  commission,  such 
shipper  or  consignor  shall  likewise  be  sub- 
ject, under  proper  rules  to  be  fixed  by  said 
commission,  to  the  orders,  rules,  and  regula- 
tions of  said  railroad  commission." 

1.  In  26  Am.  k  Eng.  Enc.  Law,  2d  ed.  p. 
671,  it  is  said:  ''A  statute  instituting  a  new 
remedy  for  an  existing  right  does  not  take 
away  a  pre-existing  remedy,  without  express 
words  or  necessary  implication;  the  new 
remedy  is  cumulative,  and  either  may  be 
pursued.  But  when  a  statute  gives  a  right 
or  remedy  which  did  not  exist  at  common 
law,  and  provides  a  specific  method  of  en- 
forcing it,  the  mode  of  procedure  provided 
by   the   statute   is   exclusive,   and   must  be 

pursued  strictly Where  a  statute 

which  creates  a  duty  or  liability  provides  no 
form  of  action  or  mode  by  which  it  may  be 
enforced,  the  right  to  an  appropriate  action 
is  implied  in  favor  of  the  party  in  whose 
behalf  the  duty  or  liability  arises."  Nu- 
merous authorities  are  cited  in  the  notes 
in  support  of  the  text.  In  Farmers*  Tump. 
Road  Co.  v.  Coventry,  10  Johns.  389,  it  was 
held  that,  though  a  penalty  was  provided  by 
a  turnpike  act  for  injuring  or  destroying 
toll  gates,  yet  the  company  could  bring  an 
action  of  trespass  at  common  law  for  such 
injury  to  their  property.  In  Maine,  by  the 
act  of  1821,  it  was  declared  that,  if  any  per- 
son or  persons  should  wilfully,  maliciously, 
or  contrary  to  law,  take  up,  remove,  break 
down,  dig  under,  or  otherwise  injure  any 
part  of  a  certain  canal  ( previously  named ) , 
or  any  work  connected  with  or  appertaining 
thereto,  such  person  for  such  offense  should 
forfeit  and  pay  to  such  corporatir.n  a  sum 
not  less  than  $50,  nor  more  than  $5,000,  and 
should  further  be  liable  to  indictment  for 
the  trespass.  It  was  held  that  this  act  did 
not  take  away  from  the  corporation  the 
common-law  remedy  of  trespass  qua  re  clau- 
sum  f regit.  Cumberland  &  O.  Canal  Corp. 
V.  Hitchings,  59  Me.  206.  In  Hill  v.  Mis- 
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souri  P.  R.  Co.  49  Mo.  App.  520,  it  was  held 
that  a  statute  providing  for  the  recovery 
of  "single  damage"  against  railroad  com- 
panies for  the  killing  of  stock  did  not  pro- 
vide an  exclusive  remedy,  but  was  cumula- 
tive, and  did  not  displace  the  common  law 
in  the  situation  to  which  it  applied.  In 
Dygert  v.  Schenck,  23  Wend.  445,  35  Am. 
Dec.  676,  it  was  held  that  a  statute  pro- 
viding for  treble  damages  under  certain 
circumstances  did  not  prevent  an  ordinary 
action  for  damages  to  redress  the  injury. 
In  Richardson  v.  People's  Life  &  Acci.  Ins. 
Co.  28  Ky.  L.  Rep.  919,  92  S.  W.  284,  the 
court  of  appeals  of  Kentucky  held  that, 
when  a  statute  gives  a  new  right,  and  pre- 
scribes an  adequate  remedy  for  its  enforce- 
ment, the  prescribed  remedy  is  exclusive; 
but,  where  a  right  exists  at  law  or  in 
equity,  a  statute  giving  a  new  remedy  gives 
a  cumulative  remedy  merely.  See  also  Peo- 
ple V.  Craycroft,  2  Cal.  243,  56  Am.  Dec. 
331;  Troy  v.  Cheshire  R.  Co.  23  N.  H.  83, 
55  Am.  Dec.  177;  Swarthout  v.  New  Jersey 
S.  B.  Co.  48  N.  Y.  209,  8  Am.  Rep.  541; 
Lang  v.  Scott,  1  Blackf.  405,  12  Am.  Dec. 
267;  Crittenden  v.  Wilson,  5  Cow.  165,  15 
Am.  Dec.  462;  Jordan  &  S.  PI.  Road  Co.  v. 
Morley,  23  N.  Y.  552;  Donnell  v.  Jones,  13 
Ala.  490,  48  Am.  Dec.  59;  Narramore  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  48  L.R.A. 
68,  37  C.  C.  A.  499,  96  Fed.  298. 

There  is  nothing  in  the  decisions  of  Jones 
V.  Stewart,  117  Ga.  977,  44  S.  E.  879,  and 
Brewer  v.  Nutt,  118  Ga.  257,  45  S.  E.  269, 
in  conflict  with  the  current  of  authority 
above  indicated.  The  former  case  arose  im- 
der  an  act  of  the  legislature  which  required 
dealers  in  "futures"  to  register  and  pay  a 
license  tax  or  occupation  tax,  making  it  a 
misdemeanor  to  engage  in  that  business 
without  having  done  so,  and  providing  that 
one  half  of  the  fine  imposed  should  be  ap- 
plied to  the  payment  of  the  tax.  Three  of 
the  justices  held  that,  as  it  was  made  crim- 
inal to  begin  business  at  all  before  register- 
ing and  paying  the  tax,  this  and  other 
terms  of  the  act  negatived  the  idea  that  the 
tax  collector  could  issue  an  execution 
against  one  who  did  business  in  violation  of 
the  law,  and  that  the  remedy  provided  by 
the  statute  was  exclusive.  Two  of  the  jus- 
tices dissented,  and  the  sixth  was  absent. 
The  second  case  mentioned  was  similar  in 
kind,  except  that  the  specific  tax  involved 
was  that  imposed  on  dealers  in  malt  liquors. 
The  justices  were  divided  in  opinion,  as  in 
the  former  case.  Neither  one  of  these  cases 
involved  the  repeal  of  any  right  of  action 
existing  at  common  law  in  favor  of  one 
person  against  another.  The  whole  system 
of  imposing  specific  taxes,  and  requiring 
registration  of  occupations,  and  the  mode 
of  enforcing  such  requirements  by  summary 
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execution  or  by  prosecution,  is  legislative 
and  statutory  in  character,  both  as  to  the 
right  and  the  remedy.  The  case  of  Gorman 
V.  Hammond,  28  Ga.  86,  was  also  in  relation 
to  the  enforcement  of  returning  property 
for  taxation. 

In  North  Carolina,  the  general  assembly 
enacted  a  statute  which  prescribed  a  for- 
feiture of  $26  per  day  for  delay  of  local 
shipments  beyond  five  days  after  the  receipt 
of  goods  by  a  railroad  company.  It  was 
held  by  the  supreme  court  of  that  state  that 
this  did  not  exclude  the  right  to  bring  an 
action  for  damages  for  a  breach  of  the  com- 
mon-law duty  of  tlie  carrier.  Branch  v. 
Wilmington,  &  W.  R.  Co.  77  N.  C.  347. 
In  Florida,  the  legislature  conferred  upon 
the  railroad  commission  the  authority  to 
make  a  rule  on  the  subject  of  what  is  called 
"reciprocal  demurrage,"  in  terms  less  ex- 
plicit than  those  employed  in  our  statute. 
The  commission  adopted  a  rule,  which, 
among  other  things,  declared  that  when  cars 
were  promptly  loaded  and  shipping  instruc- 
tions given,  if  the  cars  were  not  carried 
forward  within  forty-eight  hours,  or  within 
twenty-four  hours  in  case  of  perishable  arti- 
cles, "said  railroad  company  shall  be  liable 
to  said  shipper  for  the  payment  of  $1  per 
car  per  day,  or  fraction  of  a  day,  that  said 
car  or  cars  are  thus  detained  or  held."  The 
supreme  court  held  that  "the  particular 
powers  and  duties  prescribed  in  other  acts 
were  not  intended  to  aflfect,  and  do  not 
affect,  the  powers  and  duties  of  the  commis- 
sion, as  defined  in  the  railroad  commission 
statute  and  the  amendments  thereto.  The 
Constitution  and  the  statutes  contemplate 
cumulative  remedies  to  make  effective  the 
general  purpose  of  regulating  intrastate 
transportation  by  common  carriers."  State 
V.  Atlantic  Coast  Line  R.  Co.  56  Fla,  617, 
621,  —  L.R.A.(N.S.)    — ,  47   So.  969,  985. 

This  court  has  not  directly  passed  upon 
the  question  here  involved;  but  there  are 
analogies  pointing  in  the  direction  taken 
by  the  general  line  of  authorities.  A  stat- 
ute provides  that,  when  any  sheriff  or  other 
officer  shall  levy  an  execution  or  other 
process  on  property  claimed  by  a  third  per- 
son not  a  party  to  such  execution,  such 
person  may  interpose  a  claim  on  oath,  and 
have  it  returned  to  the  court  for  trial. 
Civil  Code  1895,  §§  4611  et  seq.  It  has 
been  held  that  the  claim  laws,  as  a  remedy 
for  the  true  owner,  are  cumulative,  not 
exclusive.  Whittington  v.  Wright,  9  Ga. 
23;  Bodega  v.  Perkerson,  60  Ga.  516.  Civ- 
il Code  1895,  §  2298,  declares  that,  where 
goods  are  transported  over  several  connect- 
ing railroads,  tjie  last  which  has  received 
the  goods  as  "in  good  order"  shall  be  re- 
sponsible to  the  consignee  for  any  dam- 
age, open  or  concealed,  done  to  the  goods, 
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and    such    companies    shall    settle    among 
themselves  the  question  of  ultimate  liabil- 
ity.    It  has   been   held  that  this   did  not 
prevent  a  shipper  from  suing  another  than 
the  last  company,  but  furnished  a  cumula- 
tive  remedy   to   the   consignee.      Falvey  v. 
Georgia  R.  Co.  76  Ga.  597,  2  Am.  St  Rep. 
68.    By  §§  2317  and  2318  provision  is  made 
where  freight  is  conveyed  by  two  or  more 
carriers,  the  responsibility  of  each  of  which 
ceases  upon  delivery  to  the  next,  for  requir- 
ing one  of  them,  upon  application,  to  trace 
the  freight  and  inform  the  applicant  when, 
where,   how,  and  by  which  carrier  it  was 
lost,  damaged,  or  destroyed,  and  for  a  fail- 
ure to  do  so  the  carrier  is  declared  to  be  lia- 
ble as  if  the  loss  or  damage  occurred  on 
its  line.     But  certainly  this  would  not  ex- 
clude any  of  the  ordinary  remedies  against 
any  of  the  carriers  who  might  be  liable  to 
the  shipper.    Prior  to  the  act  of  1898  (Acts 
1898,  p.  50),  there  stood  upon  the  statute 
book  a  provision  for  a  summary  method  of 
procedure   against    railroad   companies    for 
injuring  stock  or  destroying  or  damaging 
property.     Civil  Code  1895,  §§  2252,  2253, 
et  seq.     But  it  has  never  been  claimed  that 
this   statutory   remedy   was   destructive   of 
the  common-law   right  of  action   for  dam- 
ages.    Indeed,   it  was   rarely  invoked,  and 
suits  have  most  generally  been  brought  in 
the  ordinary  form.     A  general  principle  of 
law  has  been  codified  in  §  3906  of  the  Civil 
Code  of   1895,   as  follows:    "In   every  tort 
there    may    be    aggravating   circumstances, 
either  in  the  act  or  the  intention,  and  in 
that    event   the   ju^y    may   give   additional 
damages,  either  to  deter  the  wrongdoer  from 
repeating  the  trespass,  or  as  compensation 
for  the  wounded  feelings  of  the  plaintiff." 
It  has  neither  been  considered  as  unlawful 
to  authorize  the  injured  person,  in  a  prop- 
er case,  to   recover   punitive  damages,   noi 
has    it   been   thought   that   he    was   bound 
to  do  so,  and  could  not  proceed  to  recover 
his    actual    damages    only.      By   Civ.    Code 
1895,  §  1766  (§  1445  of  the  Code  of  1882), 
it  is  declared  that,  if  any  trespass  or  dam- 
age shall  be  committed  in  any  inclosure  not 
protected  in  accordance  with  the  fence  laws, 
by  the  breaking  in  of  any  animal,  and  if 
the  owner  of  the  inclosure  shall  kill  or  in- 
jure  it,  he   shall  be  liable  in   three  times 
the  damage.     In  Lee  y.  Nelras,  57  Ga.  253, 
it  was  held  that,  if  a  plaintiff  desires  to  re- 
cover on  the  basis  of  treble  damag?s  under 
this  statutory  provision,  he  must  bring  him- 
self within  its  terms;  but  it  was  recognized 
that  the  statute  did  not  supersede  the  com- 
mon-law right  of  action  for  a  tort,  in  winch 
compensatory  damages  could  be  claimed. 

Other  illustrations  might  be  given.  In 
Southern  R.  Co.  v.  Melton,  133  Ga.  277, 
65  S.  £.  666,  it  was  said  in  the  opinion: 
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••Whether  the  remedy  provided  in  the  act  of 
1906  is  exclusive  of  any  other  mode  of  pro- 
cedure for  the  collection  of  damages  arising 
from  a  breach  of  the  carrier's  general  duty 
to  furnish  cars  for  the  transportation  of 
freight,  or  whether  it  is  cumulative  of  the 
common- law  remedy,  or  whether  there  may 
be  an  election,  is  not  a  matter  which  now 
requires  consideration."  In  Chattanooga 
Southern  R.Co.  v.  Thompson,  133  Ga.  127, 
65  S.  E.  285,  it  was  held  that  a  recovery 
of  damages  might  be  had  against  a  carrier 
for  breach  of  a  contract  to  furnish  cars  to 
a  peach  grower;  and  it  was  tacitly  recog- 
nized that  the  act  of  1906  in  no  way  affected 
the  right  to  recover  damages  for  delay  in 
furnishing  cars  under  a  contract.  The  same 
is  true  of  the  case  of  Elberta  Peach  Co.  v. 
Georgia  Southern  &  F.  R.  Co.  133  Ga.  086, 
60  S.  £.  779. 

It  has  been  said  that  it  is  the  duty  of  a 
railroad  company  to  provide  facilities  for 
the  transportation  of  goods,  but  that  this 
duty  is  not  an  absolute  one,  and  that  the 
company  must  furnish  cars  sufficient  to 
•transport  goods  offered  in  the  usual  and  or- 
dinary course  of  business,  but  that  it  is  not 
bound  to  anticipate  and  prepare  for  an  un- 
expected press  of  business,  and  that  a  plain- 
tiff who  seeks  to  recover  from  a  railroad 
company  for  a  failure  to  furnish  cars  must 
aver  and  prove  that  the  goods  were  properly 
offered  for  transportation.  4  Elliott,  Rail- 
roads, §  1470  Also,  tHat  the  plaintiff  who 
demands  damages  of  a  railroad  company 
for  a  failure  to  furnish  cars  must  show  an 
offer  to  bring  himself  into  contractual  re- 
lations with  the  carrier,  and  that  where 
cars  are  required  there  must  be  a  reason- 
able demand  and  an  offer  of  goods  for  trans- 
portation. Id.  §  1470;  Hutchinson,  Carr.  3d 
ed.  §  496.  In  Illinois  C.  R,  Co.  v.  Bundy, 
97  III.  App.  202,  it  was  said  that,  where  a 
shipper  requires  a  car  at  a  certain  station 
for  his  exclusive  use,  he  must  give  notice 
to  the  railroad  company,  and  that,  after 
this  has  been  given,  the  company  has  a  rea- 
sonable time  in  which  to  furnish  the  car. 
In  codifying  the  law  in  relation  to  common 
carriers,  Civil  Code  1896,  §  2278,  declares: 
"A  common  carrier,  holding  himself  out  to 
the  public  as  such,  is  bound  to  receive  all 
goods  and  passengers  offered  that  he  is  able 
and  accustomed  to  carry,  upon  compliance 
with  such  reasonable  regulations  as  he  may 
adopt  for  his  own  safety  and  the  benefit  of 
the  public."  Section  2282  provides  that 
"the  common  carrier  is  bound  not  only  for 
the  safe  transportation  and  delivery  of 
goods,  but  also  that  the  same  be  done  with- 
out unreasonable  delay."  It  has  long  since 
been  declared  to  be  the  law,  and  is  now  em- 
bodied in  our  Code,  that  "for  every  right 
there  shall  be  a  remedy,  and  every  court 
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having  jurisdiction  of  the  one  may,  if  neces- 
sary, frame  the  other."    Section  4929. 

Here,  then,  was  a  right  of  action  arising 
from  the  application  of  common-law  princi- 
ples, and  recognized  by  our  Code.  Was  it 
repealed  or  abrogated  by  the  act  of  1905? 
A  repeal  of  an  existing  law  must  be  either 
express  or  by  implication.  It  has  some- 
times been  said  that  a  repeal  may  result 
from  a  revision  designed  to  create  a  new 
and  independent  system,  and  to  dispose  of 
the  whole  subject  of  legislation,  and  which 
is  evidently  intended  as  a  substitute  for  the 
former  law.  The  theory  of  repeal  by  revi- 
sion has  its  legitimate  application;  but  the 
intention  to  repeal  one  law  giving  a  right  of 
action,  merely  because  of  the  passage  of 
another,  is  not  to  be  too  freely  presumed, 
else  the  whole  doctrine  of  concurrent  reme- 
dies might  be  upset.  It  was  once  questioned 
whether,  under  the  Constitution  of  3877, 
tliere  could  be  a  repeal  of  a  statute  by  im- 
plication. It  is  now  settled  that  there  may 
be  such  repeals,  but  they  are  not  favored, 
and  the  legislative  intent  to  accomplish  that 
result  must  be  clear.  Edalgo  v.  Southern 
R.  Co.  129  Ga.  264,  68  S.  E.  840,  and  cita- 
tions. There  is  no  express  repeal  or  exclu- 
sion, in  the  act  of  1905,  of  the  right  to  sue 
for  damages. 

Is  there  a  clear  legislative  intent  that  it 
should  repeal  the  pre-existing  right  of  a 
shipper  to  bring  an  action  for  damages 
against  a  carrier  for  a  breach  of  duty  in 
respect  to  furnishing  cars  or  transporting 
his  freight  with  due  diligence?  The  act  pro- 
vided for  a  liability  to  pay  an  amount  per 
day  per  par,  to  be  prescribed  by  the  commis- 
sion, for  the  failure  to  furnish  cars  if  or- 
dered in  the  manner  required.  It  did  not 
undertake  to  provide  any  method  for  ascer- 
taining tlie  extent  of  damages  which  might 
be  inflicted  upon  a  shipper;  nor  did  it  say 
in  terms  that  the  remedy  so  given  should 
be  exclusive.  The  amount  specified  by  the 
commission  might  be  a  reasonable,  fixed 
amount,  say  $1  per  day  per  car.  If  a  ship- 
per desired  to  proceed  by  virtue  of  that  act, 
it  was  incumbent  on  him  to  comply  with 
its  terms.  It  stated  that,  if  a  shipper  or 
consignor  should  require  the  placing  of  a 
car  or  cars  to  l>e  used  in  car  load  shipments, 
"then,  in  order  for  the  consignor  or  shipper 
to  avail  himself  of  the  forfeitures  or  penal- 
ties prescribed  by  the  rules  and  regulations 
of  said  railroad  commission,  it  must  first 
appear  that  such  shipper  or  consignor  made 
written  application  for  said  car  or  cars  to 
said  railroad."  It  was  declared  that  the 
railroad  commission  should,  by  reasonable 
rules  and  regulations,  provide  a  time  within 
which  cars  should  be  furnished  after  being 
thus  ordered,  "and  the  penalty  per  day  per 
car  to  be  paid  by  said  raifroad  company  in 
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the  event  such  car  or  cars  are  not  furnished 
as  ordered."  It  then  continued:  "And  pro- 
vided further  that,  in  order  for  any  shipper 
or  consignor  to  avail  himself  of  the  penal- 
ties provided  by  the  rules  and  regulations 
of  said  railroad  commission,  such  shipper  or' 
consignor  shall  likewise  be  subject,  under 
proper  rules  to  be  fixed  by  said  commission, 
to  the  orders,  rules,  and  regulations  of  said 
railroad  commission."  Thus,  twice  in  the 
2d  section  of  the  act,  occurs  a  statement 
that,  in  order  for  the  consignor  or  shipper 
to  avail  himself  of  the  forfeitures  or  penal- 
ties provided  for  in  it,  and  in  the  rules  of 
the  railroad  commission  to  be  adopted  in 
pursuance  of  it,  he  must  do  certain  things. 
This  indicates  much  more  strongly  an  inten- 
tion to  provide  a  cumulative  remedy,  and 
to  permit  the  shipper  to  avail  himself  of  it 
upon  certain  terms,  than  a  repeal  of  a 
pre-existing  remedy.   . 

Again,  the  3d  section  of  the  act  (which 
has  since  been  repealed  by  the  act  of  1907), 
provided  that,  "before  any  railroad  company 
is  subjected  to  the  penalties  provided  by 
this  act,  said  railroad  commission  shall  re- 
quire said  railroad  company  to  show  cause 
therefor;  and  if  sufficient  cause  is  shown, 
then  said  company  shall  be  relieved  from 
any  further  liability  under  this  act."  As- 
suming that  the  hearing  thus  provided  for 
applied  to  the  "reciprocal  demurrage,"  or 
amount  subject  under  the  act  to  be  re- 
covered by  the  shipper,  as  well  as  to  the 
public  penalty  recoverable  by  the  railroad 
commission,  which  was  provided  for  in  the 
4th  section,  shall  it  be  held  that  the  gener- 
al assembly  meant  in  all  events  to  exclude 
a  shipper  from  suing  a  carrier  for  damages 
arising  from  the  breach  of  the  common-law 
duty  to  him  in  regard  to  furnishing  cars 
or  not  delaying  transportation,  to  limit 
him  absolutely  to  the  recovery  of  the 
amount  fixed  by  the  rule  of  the  railroad 
commission,  and,  as  to  that,  to  submit  the 
question  of  liability  to  the  commission,  and 
relieve  the  company  from  paying  even  the 
limited  amount,  if  the  commission  should 
so  decide?  It  would  require  a  very  strong 
implication  to  show  that  the  legislature,  in 
endeavoring  to  confer  upon  shippers  an  ad- 
ditional means  of  enforcing  prompt  furnish- 
ing of  cars,  absolutely  excluded  them  from 
a  resort  to  the  courts  for  a  recovery  of 
damages,  and  in  lieu  thereof,  witliout  any 
right  of  choice  of  remedies,  placed  upon 
them  the  restrictions  above  indicated.  We 
think  that  the  act  was  intended  to  give  an 
additional  safeguard  and  remedy  which  a 
shipper  might  adopt  if  he  so  desired,  and 
not  to  destroy  his  right  of  action  for  dam- 
ages for  failure  of  duty  by  the  carrier  as 
to  furnishing  cars  or  transporting  freight 
without  unreasonable  delay. 
26  L.R.A.(N.S.) 


Counsel  for  plaintiff  in  error  cited  and  re- 
lied on  the  decision  of  the  court  of  appeals 
in  Pennington  v.  Douglas,  A.  &  G.  R.  Co.  3 
Ga.  App.  665,  60  S.  £.  485.  The  judgment 
was  doubtless  correct.  But  we  regret  that 
we  cannot  concur  with  our  learned  brethren 
in  all  that  was  said  in  discussing  the  ease. 
The  action  there  was  clearly  brought  under 
the  act  of  1905.  Tlie  allegations,  as  report- 
ed, showed  beyond  controversy  that  it  was 
an  effort  to  enforce  the  liability  provided  by 
that  act.  The  court  of  appeals  so  construed 
it,  and  we  concur  in  that  construction.  So 
considered,  it  was  held  to  be  fatally  de- 
fective. Mere  statements  of  counsel,  oral 
or  written,  in  argument,  as  to  what  they 
intended  to  claim,  could  not  alter  the  patent 
fact  that  the  suit  was  of  that  nature,  and 
was  not  a  suit  to  recover  damages  for  a 
breach  of  the  common- law  duty.  The  court 
of  appeals  also  held  that,  if  the  action 
should  be  treated  as  one  seeking  to  recover 
damages  for  a  breach  of  the  duty  of  the 
carrier  aside  from  the  act,  it  was  insuffi- 
cient in  its  allegations.  These  rulings  were 
enough  to  terminate  the  case;  and  that- 
court  evidently  entertained  the  view  that 
the  judgment  could  be  rested  on  the  first 
ground  alone,  as  it  was  said  in  the  opinion: 
"The  judgment  of  the  lower  court  sustain- 
ing  the  demurrer  generally  might  well  have 
been  sustained  upon  the  principle  that,  be- 
ing plainly  an  action  for  the  penalty  or 
damages  provided  by  the  Steed  act,  it  waa 
incapable  of  being  transformed  into  a  com- 
mon-law action  for  damages  against  the  car- 


rier." 

Reliance  is  also  placed  by  counsel  for 
plaintiff  in  error  on  the  decision  in  Texas 
&  P.  R.  Co.  v.  Abilene  Cotton  Oil  Co.  204 
U.  S.  426,  51  L.  ed.  553,  27  Sup.  Ct.  Rep. 
350,  9  A.  &  £.  Ann.  Cas.  1075.  But  a  careful 
comparison  of  that  decision,  and  the  act  of 
Congress  on  which  it  rested,  with  the  present 
case,  and  the  act  of  the  legislature  now 
under  consideration,  will  show  that  the  two 
subjects  considered  were  quite  different,  and 
that  there  is  no  conflict  between  the  two 
decisions.  If  there  be  any  apparent  differ- 
ence at  first  view,  it  will  disappear  when 
the  act  then  under  consideration  and  that 
now  involved  are  compared.  In  the  opinion 
in  the  case  cited,  Mr.  Justice  White  gave 
a  brief  synopsis  of  what  was  called  "The 
Act  to  Regulate  Commerce,"  or  what  is 
more  commonly  called  "The  Act  to  Regulate 
Interstate  Commerce,"  as  it  existed  at  the 
time  when  the  shipments  under  considera- 
tion were  made.  From  that  statement  the 
following  extracts  are  taken:  **The  act 
made  it  the  duty  of  carriers  subject  to  its 
provisions  to  charge  only  just  and  reason- 
able rates.  To  that  end,  the  duty  was  im- 
posed of  establishing  and  publishing  ached- 
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ules  of  such  rates.  It  forbade  all  unjust 
preferences  and  discriminations,  made  it  un- 
lawful to  depart  from  the  rates  in  the  es- 
tablished schedules  until  the  same  were 
changed  as  authorized  by  the  act,  and  such 
departure  was  made  an  offense  punishable 
by  fine  or  imprisonment,  or  both,  and  the 
prohibitions  of  the  act  and  the  punishments 
which  it  imposed  were  directed,  not  only 
against  carriers,  but  against  shippers,  or 
any  person  who,  directly  or  indirectly,  by 
any  machination  or  device,  in  any  manner 
whatsoever,  accomplished  the  result  of  pro- 
ducing the  wrongful  discriminations  or  pref- 
erences which  the  act  forbade.  It  was  made 
the  duty  of  carriers  subject  to  the  act  to  file 
with  the  Interstate  Commerce  Commission 
created  by  that  act,  copies  of  established 
schedules,  and  power  was  conferred  upon 
that  body  to  provide  as  to  the  form  of  the 
schedules,  and  penalties  were  imposed  for 
not  establishing  and  filing  the  required 
schedules.  The  Commission  was  endowed 
with  plenary  administrative  power  to  super- 
vise the  conduct  of  carriers,  to  investigate 
their  affairs,  their  accounts,  and  their  meth- 
ods of  dealing,  and  generally  to  enforce  the 
provisions  of  the  act,  ...  to  hear  com- 
plaints concerning  violations  of  the  act,  to 
investigate  the  same,  and,  if  the  complaints 
were  well  founded,  to  direct  not  only  the 
making  of  reparation  to '  the  injured  per- 
sons, but  to  order  the  carrier  to  desist  from 
such  violation  in  the  future." 

Provision  was  made  for  the  enforcement 
of  the  orders  of  the  commission  by  invoking 
the  authority  of  the  courts  of  the  United 
States,  and  prima  facie  effect  in  such  courts 
was  given  to  the  findings  of  fact  made  by 
the  Commission.  The  suit  then  before  the 
court  was  brought  by  an  oil  company 
against  a  railroad  company,  alleging  that 
the  latter  had  exacted  from  the  former  the 
pa^rment  of  an  unjust  and  unreasonable  rate 
on  the  shipment  of  certain  car  loads  of  cot- 
ton seed  from  points  in  Louisiana  to  Abi- 
lene, Texas,  and  that  the  rate  exacted  was 
also  discriminatory,  and  amounted  to  char- 
ging more  for  a  shorter  than  for  a  longer 
haul.  One  point  involved  was  whether  the 
act  referred  to  above  prevented  the  shipper 
from  maintaining  an  action  at  common  law 
in  a  state  court  to  recover  for  what  was 
alleged  to  be  excessive  and  unreasonable 
freight  rates  exacted  on  interstate  ship- 
ments, where  the  rates  charged  were  those 
which  had  been  duly  fixed  by  the  carrier  ac- 
cording to  the  act,  and  had  not  been  found 
to  be  unreasonable  by  the  Interstate  Com- 
merce Commission.  The  Supreme  Court  of 
the  United  States  held  that  such  an  action 
in  the  state  court  could  not  be  maintained. 

The  act  of  Congress  prohibited  a  depart- 
ure from  the  established  rates,  while  the 
26  L.R.A.(N.S.) 


plaintiff  sought  to  recover  because  the  rail- 
road company  adhered  to  them.  The  act 
provided  how  such  established  rates  could 
be  changed.  The  plaintiff  sought  in  effect 
to  have  them  changed,  by  being  declared  im- 
reasonable,  and  by  recovering  a  portion  of 
the  charge,  upon  proof  offered  in  a  state 
court.  The  act,  dealing  with  the  subject  of 
interstate  commerce,  under  the  clause  of  the 
Constitution  of  the  United  States  on  that 
subject,  provided  a  mode  of  redress,  and  the 
tribunals  in  w^hich  it  should  he  had.  The 
plaintiff  sought  to  disregard  this  provision 
altogether,  and  to  recover  under  a  common- 
law  action  in  a  different  tribunal.  It  would 
seem  plain  that  it  would  be  inconsistent  for 
Congress  to  assume  exclusive  jurisdiction 
over  the  subject  of  establishing  interstate 
freight  rates,  and  at  the  same  time  to  al- 
low the  rates  after  being  so  established,  to 
be  entirely  disregarded,  and^to  have  it  left 
to  juries  in  many  jurisdictions  to  determine 
what  rates  were  reasonable,  and  therefore 
what  rates  should  be  established.  The  two 
things  cannot  be  reconciled.  So,  in  our 
own  state,  where  freight  rates  have  been 
fixed  by  the  railroad  commission  in  accord- 
ance with  the  law,  it  could  hardly  be  held 
that  they  could  be  merely  ignored,  and  suits 
be  brought  in  various  courts,  so  as  to  leave 
it  to  the  determination  of  different  juries 
to  declare  ah  origine  whether  a  given  rate 
charged  by  the  carrier  was  reasonable.  And 
the  same  may  be  said  of  some  other  things 
primarily  intrusted  exclusively  to  the  com- 
missioners. But,  from  what  has  already 
been  said,  the  difference  between  the  two 
cases  will  appear. 

The  case  of  Texas  &  P.  R.  Co.  v.  Cisco  Oil 
Mill,  204  U.  S.  449,  51  L.  ed.  562,  27  Sup. 
Ct.  Rep.  358,  is  similar  to  the  one  above  re- 
ferred to;  and  the  decisions  cited  in  tho 
opinion  in  the  case  of  the  Texas  &  Pacific 
Railway  Company  do  not  confiict  with  the 
ruling  here  made.  Reliance  was  also  placed- 
upon  Endlich  on  the  Interpretation  of  Stat- 
utes §  470;  but  a  reading  of  the  entire  sec- 
tion will  show  that  it  recognizes  the  rule 
above   discussed. 

2.  This  being  an  action  based  on  the  com- 
mon-law liability  of  the  carrier,  and  not  on 
the  act  of  1905,  it  does  not  appear  that  it 
was  subject  to  general  demurrer.  It  was 
alleged,  among  other  things,  that  the  de- 
fendant was  a  common  carrier  for  hire; 
that  it  had  been  receiving  lumber  for  ship- 
ment from  this  plaintiff  in  the  past;  that 
it  held  itself  out  as  willing  to  receive  the 
shipment  now  involved,  and  promised  from 
time  to  time  to  furnish  cars;  that,  under 
direction  of  its  agent,  he  placed  the  lumber 
at  a  certain  point  on  its  right  of  way  (Geor- 
gia Southern  &  F.  R.  Co.  v.  Marchman,  121 
Ga.  235,  48  S.  E.  961;  Atlantic  &  B.  R.  Co.. 
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V.  Howard  Supply  Co.  126  Ga.  478,  54  S.  E. 
530) ;  that  he  urged  them  repeatedly  to  fur- 
nish the  necessary  oars,  informing  them  of 
the  necessity  for  prompt  shipment  and  of  the 
damages  which  would  accrue  to  him  from 
delay;  and  that  they  negligently  failed  and 
refused  to  furnish  such  cars,  and  allowed 
the  lumber  to  remain  lying  on  their  right  of 
way  from  November  20,  1906,  until  the  suit 
was  brought,  March  6,  1908,  thereby  causing 
it  to  be  injured  and  damage  to  accrue  to  the 
plaintiff.  The  allegations  of  the  petition 
were  sufficient  to  withstand  a  general  de- 
murrer, and  the  grounds  of  special  demurrer 
were  not  urged. 
Judgment  affirmed. 

All  the  Justices  concur. 

Fish,  Ch.  J.,  concurring: 

I  concur  in  the  judgment.  If  the  railroad 
commission  has  the  power,  under  the  act  of 
3905,  to  make  a  rule  requiring  railroad 
companies  to  furnish  cars  to  shippers  within 
a  given  time  and  to  prescribe  a  penalty  for 
failure  to  comply  with  such  rule,  then,  for 
the  reasons  given  in  the  opinion  of  the  court, 
a  shipper  is  not  restricted  to  a  recovery  of 
the  penalty  for  a  violation  of  the  rule.  If 
the  railroad  commission  has  no  power  to 
prescribe  such  a  rule  and  penalty,  which  I 
think  is  true  ( see  dissent  in  Southern  R.  Co. 
V.  Melton,  133  Ga.  277,  66  S.  E.  666),  then, 
of  course,  it  follows  that  the  only  remedy 
a  shipper  has,  who  may  have  sustained  dam- 
ages for  a  breach  of  the  common-law  duty 
of  a  railroad  company  to  furnish  him  cars, 
is  a  common- law  action  for  damages. 
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AUGUST  BECKER  et  al.,  Appts., 

•  v. 
WALTER  BECKER  et  al. 

(241  111.  423,  89  N.  E.  737.) 

Husband  and  wife  —  antenuptial  agree- 
ment —  performance  —  insurance. 

Failure  of  a  man  to  keep  alive  the  in- 
surance on  his  life  will  defeat  his  right  to 
his  wife's  property  at  her  death,  under  an 
antenuptial  agreement  to  the  effect  that 
each  shall  have  the  control  of  his  or  her 
own  property  during  life,  and  that  he  shall 
keep  alive  a  life  insurance  policy  the  pro- 
ceeds of  which,  together  with  her  separate 
property,  shall  be  hers  if  she  survive  him, 
and  that  her  property  shall  go  to  him  at 
her  death  him  surviving. 

(Vickers,  J.,  dissents.) 

(October  26,  1909.) 

APPEAL  by  complainants  from  a  decree  of 
the  Circuit  Coui:t  for  Whiteside  Coun- 
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ty  dismissing  a  bill  filed  to  partition  cer- 
tain lands  to  which  they  claimed '  title  as 
heirs  at  law  of  Augusta  Mishler,  deceased. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Skinner  &  Coe,  Charles  A. 
Biernatzlci,  and  Jarvis  Dinsmoor,  for  ap- 
pellants : 

An  agreement  that  upon  the  death  of  a 
certain  party  another  shall  have  certain 
property,  certain  conditions  having  been  ful- 
filled, is  an  executory  contract. 

McKinnon  v.  McKinnon,  6  C.  C.  A.  630, 
56  Fed.  409. 

Performance  of  conditions  precedent  are 
necessary  to  enforcement  of  conditions  sub- 
sequent. 

Merrill  v.  Wisconsin  Female  College,  74 
Wis.  415,  43  N.  W.  104;  McCormick  Har- 
vesting Mach.  Co.  V.  Haug,  88  111.  App.  674; 
2  Parsons,  Contr.  5th  ed.  p.  677 ;  Page,  Contr. 
§§  1454,  1478;  Lake  Shore  &  M.  S.  R.  Co. 
V.  Richards,  152  111.  59,  30  L.R.A.  33,  38  N. 
E.  773;  Van  Sicklen  v.  Ballard,  97  111.  App. 
640;  National  Surety  Co.  v.  Long,  69  C. 
C.  A.  623,  125  Fed.  887. 

A  condition  precedent  must  be  strictly 
and  literally  performed. 

Nevius  V.  Gourley,  95  111.  200;  Brannnn 
V.  Mesick,  10  Cal.  108;  Doe  ex  dem.  Shockley 
V.  Parvis,  4  Hous.t.  (Del.)  569;  Martin  v. 
Ballou,  13  Barb.  132;  Vanhorne  v.  Dor- 
rance,  2  Dall.  317,  1  L.  ed.  391,  Fed  Cas. 
No.  16,857;  1  Jarman,  Wills,  2d  ed.  p.  672; 
Reynish  v.  Martin,  3  Atk.  330. 

Conditions  precedent  must  be  punctually 

Sole,  —  Right  of  party  to  antenuptial 
marriage  settlement  who  is  in  de^ 
fault  to  enforce  covenants  to  he  per" 
formed  hy  the  other  party. 

Marriage  is  a,  sufficient  consideration  to 
support  an  antenuptial  agreement,  either 
between  the  immediate  contracting  parties 
or  third  persons.  Indeed  it  is  ranked  as 
among  the  most  valuable  of  considerations, 
although  distinguishable  from  other  valua- 
ble considerations  in  that  it  is  not  capable 
of  being  reduced  to  a  value  which  can  be 
expressed  in  dollars  and  cents,  and  also  in 
that,  after  the  marriage,  the  status  cannot 
be  changed  by  setting  it  aside,  rescinding,  or 
canceling  it,  and  hence  the  parties  cannot  be 
placed  in  statu  quo.  Therefore  sound  pol- 
icy requires  the  enforcement  of  contracts  en- 
tered into  prior  thereto  and  which  induced 
the  marriage.  Lloyd  v.  Lloyd,  2  Mvl.  &  C. 
192;  North  v.  Ansell,  2  P.  Wms.  018;  Mit- 
ford  V.  Mitford,  9  Ves.  Jr.  87;  Corsbie  v. 
Free,  Craig  &  Ph.  64;  Burridge  v.  Row,  1 
Younge  &  C.  Ch.  Cas.  583;  Turner  v.  War- 
ren, 160  Pa,  336,  28  Atl.  781 ;  Metz  v.  Black- 
burn, 9  Wyo.  481,  66  Pac.  857;  Barnes  v, 
Barnes,  110  Cal.  418,  42  Pac.  904. 

It  is  a  rule  of  law  established  at  an  early 
time   that,   in  the   interpretation   of   cove- 
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performed,  and  until  they  are  performed  no 
estate  vests. 

Johnson  v.  Warren,  74  Mich.  491,  42  N. 
W.  74;  Page  v.  Frazer,  14  Bush,  208;  Rogan 
V.  Walker,  1  Wis.  631;  Re  Smith,  50  Iowa, 
270,  9  N.  W.  197. 

If  a  condition  precedent  is,  or  becomes, 
impossible  of  performance,  no  estate  vests. 

Stockton  V.  Weber,  98  Cal.  433,  33  Pac. 
332;  Cassem  v.  Kennedy,  147  111.  664,  35 
N.  E.  738. 

One  who  seeks  to  have'  title  vest  by  vir- 
tue of  a  contract  must  have  performed  all 
the  conditions  required  of  him  in  the  con- 
tract. 

Brenner  v.  Gauch,  85  111.  368;  McMahill 
V.  McMahill,  113  111.  405;  Dunlop  v.  Lamb, 
182    111.   319,    65   N.   £.    354;    Kreeland   v. 


Freeland,  128  Mass.  509;  Sullings  v.  Sul- 
lings,  9  Allen,  234;  Butman  v.  Porter,  100 
Mass.  337;  Graham  v.  Graham,  67  Hun, 
329,  22  N.  Y.  Supp.  299;  Gibson  v.  Gibson, 
15  Mass.  100,  8  Am.  Dec.  94;  Camden  Mut 
Ins.  Asso.  V.  Jones,  23  N.  J.  £q.  171 ;  Neves 
V.  Scott,  9  How.  196,  13  L.  cd.  102;  Jack- 
son ex  dcm.  Reeves  v.  Topping,  1  Wend.  388, 
19  Am.  Dec.  515. 

Messrs.  A.  A.  Wolfersperger  and  C.  C. 
McMahon,  for  appellees: 

The  agreement  in  question  is  an  executed 
contract. 

Buffington  v.  Buffington,  151  Ind.  200,  51 
N.  E.  328. 

W^here  the  covenant  broken  does  not  go  to 
the  whole  consideration  it  will  not  be  held 
to  be   a   condition    precedent,   but  only   a 


nants,  they  will  be  construed  to  be  either 
dependent  or  independent  of  each  other,  ac- 
cording to  the  intention  and  meaning  of 
the  parties  and  the  good  sense  of  the  cuse, 
and  technical  words  will  be  construed  ac- 
cording to  such  intention.  So,  where  a  cove- 
nant goes  only  to  part  of  the  consideration 
on  both  sides,  and  a  breach  of  such  covenant 
may  be  paid  for  in  damages,  it  is  an  inde- 
pendent covenant,  and  an  action  can  be 
maintained  for  the  breach  of  the  covenant 
on  the  part  of  the  defendant  without  aver- 
ring performance  in  the  declaration.  This 
rule  IS  enforced  with  great  liberality  as  to 
covenants  contained  in  marriage  settlements, 
and  such  covenants  will  be  held  to  be  inde- 
pendent rather  than  dependent,  unless  the 
clear  language  of  the  contract  requires  a 
contrary  holding,  at  least  where,  to  hold 
that  the  covenant  was  dependent  would  be 
to  defeat  the  right  to  the  performance  of  an 
antenuptial  marriage  settlement,  the  pri- 
mary consideration  of  which  was  marriage. 
Lloyd  V.  Lloyd;  North  v.  Ansell;  Turner  v. 
Warren;  and  Metz  v.  Blackburn, — supra. 

On  this  point  in  Lloyd  v.  Lloyd,  the  court 
said  that  where  the  marriage  liad  taken 
place,  the  contract  had  been  so  far  per- 
formed that  the  court  must  put  some  con- 
struction upon  it,  to  the  extent  it  remained 
to  be  performed,  and  although  in  the  case 
of  an  ordinary  contract  the  party  who  had 
not  performed  his  part  might  not  be  enti- 
tled to  claim  any  benefits  thereunder  against 
the  other  party,  it  was  different  in  mar- 
riage articles.  It  was,  however,  conceded 
that  even  as  to  such  agreements  covenants 
might  be  so  framed  as  to  be  mutually  de- 
pendent, and,  if  it  was  clear  on  the  face  of 
the  settlement  that  such  wns  the  intention, 
that  intention  must  control.  In  this  case 
the  covenants  sought  to  be  enforced  were 
to  be  performed  by  the  parents  of  one  of 
the  parties  to  the  marriage,  and  it  was  held 
that  they  were  enforceable  in  behalf  of  the 
parties  to  tlie  marriage,  although  they  were 
made  to  depend  upon  the  performance  of 
certain  covenants  by  the  parents  of  the  oth- 
er party  to  the  marriage,  and,  while  thoy 
were  mutually  dependent  covenants  in  tlint 
sense,  yet.  as  their  performance  was  clearly 
^6  L.R.A.(N.S.) 


not  to  be  simultaneous,  it  was  held  that  the 
intention  of  the  parties  should  control  and 
the  covenants  construed  to  be  independent 
rather  than  dependent. 

This  doctrine  was  also  applied  in  North 
V.  Ansell,  as  to  covenants  by  the  immediate 
parties  to  the  marriage,  and  it  was  held 
that,  where  the  intended  husband  agreed 
that  his  intended  wife  should  have  the  free 
disposal  by  will  of  £200,  conditioned  upon 
bringing  £500  to  him  as  her  marriage  por- 
tion, after  the  parties  liad  lived  together  fif- 
teen years  he  could  not  defeat  her  right  un- 
der this  covenant  to  make  a  free  disposal  by 
will  of  £200  by  showing  that  she  had  never 
brought  to  him  as  her  marriage  portion 
£500,  but  that  the  amount  she  brought  was 
£300. 

And  in  Turner  v.  Warren,  where  ne- 
gotiations preceding  marriage  culminated  in 
an  agreement  on  the  part  of  the  intended 
husband  that  he  would  immediately  convey 
certain  land  to  his  intended  wife,  and  after 
marriage  she  would  devise  it  to  him,  wliicli 
she  did  not  do,  the  court  said:  "ifer  failure 
or  neglect  to  make  r  will  could  not  devest 
her  legal  title  to  the  land,  unless  there  were 
proof  of  fraud,  and  there  is  no  such  proof 
in  the  case.  At  the  time  the  deed  was  made 
by  his  direction  it  was  termed  a  marriage 
portion  for  his  intended  wife.  The  mar- 
riage was  consummated,  and  to  that  extent 
the  purpose  of  the  erantor  was  not  disap- 
pointed. He  knew  his  wife  might  not  make 
a  will,  or,  if  she  made  one,  might  revoke  or 
destroy  it.  He  therefore  assumed  the  risk 
that  every  expectant  of  benefits  under  a  will 
runs, — a  change  of  mind  in  the  donor.  He- 
sides  the  relation  of  this  man  and  woman 
was  wholly  different  after  marriage  from 
wliat  it  was  at  the  time  of  the  agreement. 
It  was  of  a  more  confidential  nature.  Who 
can  say^that  her  neglect  to  make  a  will  was 
not  the  result  of  an  agreement  between  them 
after  marriage;  that  an  antenuptial  ar- 
rangement was  not  abandoned  by  mutual 
consent?''  In  this  case  the  deed  was  deliv- 
ered to  the  wife  by  placing  it  in  the  hands 
of  a  third  person  for  safe-keeping  after  its 
due  execution;  but  when  it  was  sought  to 
claim    the    property    thereunder,    after   the 
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breach  of  a  covenant  or  stipulation,  for 
which  the  remedy  is  an  action  for  damages 
at  law. 

Prairie  Farmer  Co.  v.  Taylor,  69  111.  440, 
18  Am.  Rep.  621;  Nelson  v.  Oren,  41  111. 
18;  Turner  v.  Warren,  160  Pa.  336,  28  Atl. 
781;  White  v.  Gillman,  43  111.  502;  Palmer 
V.  Meriden  Britannia  Co.  188  111.  608,  69  N. 
E.  247;  Rubens  v.  Hill,  213  111.  523,  72  N.  E. 
1127;  White  v.  Young  Men's  Christian  Asso. 
233  111.  526,  84  N.  E.  658;  2  Parsons,  Contr. 
6th  ed.  526;  North  &  S.  Rolling  Stock  Co.  v. 
0*Hara,  73  111.  App.  691;  Boone  v.  Clark, 
129  111.  501,  6  L.R.A.  276,  21  N.  E.  850; 
Board  of  Education  v.  First  Baptist  Church, 
63  111.  204;  Gallaher  v.  Herbert,  117  111. 
169,  7  N.  E.  511;  19  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  1244;  Voris  v.  Renshaw,  49  111. 
425;  Metz  v.  Blackburn.  9  Wyo.  481,  65 
Pac.  857. 

Handy  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  bill  in  chancery  filed  by  the 
complainants  against  the  defendants,  as 
heirs  at  law  of  Augusta  Mishler,  deceased, 
in  the  circuit  court  of  Whiteside  county,  to 
partition  certain  lands  situated  in  said 
eounty  of  which  it  was  alleged  said  Au- 
gusta Mishler  died  seised.  Jesse  Mishler, 
the  surviving  husband  of  Augusta  Mishler, 
was  made  a  party  defendant  to  the  bill. 
Mishler  interposed  a  demurrer  to  the  bill, 
which  was  sustained,  and  a  decree  was  en- 


tered dismissing  the  bill  for  want  of  equity, 
and  the  complainants  in  the  bill  have  prose- 
cuted this  appeal  to  reverse  said  decree. 

The  bill  alleged  that  in  the  year  1889  Au- 
gusta Scheer  (at  the  time  of  her  death  Au- 
gusta Mishler)  and  Jesse  Mishler  contem- 
plated marriage;  that  on  the  16th  day  of 
March  of  that  year  they  entered  into  an  an- 
tenuptial contract  in  writing,  which  was  in 
words  and  figures  as  follows: 

"This  agreement,  made  this  16th  day  of 
March,  1880,  between  Augusta  Scheer,  of  the 
city  of  Sterling,  in  Whiteside  county,  in  the 
state  of  Illinois,  of  the  first  part,  and  Jesse 
Mishler,  of  said  county  and  state,  of  the 
second  part: 

"Witnesseth:  That  whereas  marriage  is 
about  to  be  had  and  solemnized  between  said 
parties;  and  whereas  the  said  Augusta 
Scheer  is  possessed  of  real  and  personal  es- 
tate situated  in  said  county,  consisting  of 
lands,  chattels,  and  negotiable  securities, 
and  the  said  Jesse  Mishler  is  also  possessed 
of  real  and  personal  estate,  consisting  of 
farm  lands  and  stock,  etc.,  situated  in  the 
county  aforesaid;  and  whereas  it  is  mutual- 
ly desired  by  the  parties  that  the  real  and 
personal  estate  of  each  shall  remain  sepa- 
rate and  be  subject  only  to  the  sole  control 
of  its  respective  owners,  as  well  after  mar- 
riage as  previous  thereto,  during  their  joint 
lives,  they  mutually  agree  and  covenant  that 
all  the  estate  now  owned  or  possessed  by 
said  Augusta  Scheer,  or  which  she  may  here- 


death  of  both  the  husband  and  wife,  the 
name  of  the  husband  as  grantor  was  found 
erased.  The  foregoing  conclusion  was  reached 
in  sustaining  the  right  of  the  representatives 
of  the  wife  to  maintain  ejectment  for  the 
land  conveyed  by  such  deed,  against  a  devi- 
see under  a  later  will  of  the  husband,  made 
after  the  death  of  his  wife. 

So,  where  the  promise  of  marriage  is 
the  principal  and  primary  consideration  for 
an  antenuptial  conveyance  of  real  estate,  it 
cannot  thereafter  be  set  aside  by  the  hus- 
band and  grantor  on  the  ground  of  the 
wife's  failure  to  perform  other  agreements 
to  be  performed  by  her,  such  as  paying  his 
outstanding  debts  and  providing  a  home  for 
himself  and  a  daughter  by  a  former  mar- 
riage.   Metz  v.  Blackburn,  supra. 

And  where  the  consideration  for  the  trans- 
fer of  real  estate  was  a  promise  by  the  in- 
tended wife  and  grantee  to  marry  and  live 
with  the  grantor  during  their  joint  lives, 
and  such  agreement  was  performed  to  the 
extent  that  the  parties  were  married  and 
lived  together  for  a  number  of  years,  the 
conveyance  will  not  thereafter  be  set  aside 
in  behalf  of  the  husband,  although  the  wife 
and  grantee  finally  left  him  and  ceased  to 
cohabit  with  him  without  cause.  Barnes  v. 
Barnes,  110  Cal.  420,  42  Pac.  904. 

Compare  with  York  v.  Ferner,  59  Iowa, 
487,  13  N.  W.  630,  which  holds  that  an  ante- 
nuptial contract  based  upon  a  contemplateu 
26  L.R.A.(N.S.) 


marriage  cannot  be  enforced  by  a  party 
thereto  who  shortly  after  the  consummation 
of  the  marriage  abandoned  her  husband 
without  cause.  The  court  said  that  the 
consideration  of  the  instrument  was  a  mar- 
riage contract,  and,  if  it  was  broken  and 
violated,  the  antenuptial  contract  could  not 
be  enforced. 

In  comparing  these  two  cases  it  will  be 
noted  that  in  the  latter  case  the  parties 
lived  together  but  a  brief  period  of  time  be- 
fore the  wife  abandoned  the  husband,  whUe 
in  the  Barnes  Case  the  parties  lived  togeth- 
er for  a  considerable  period  of  time.  In- the 
Barnes  Case  the  court  said  that  "the  case 
put  in  the  argument,  of  a  woman  merely 
going  through  the  marriage  ceremony  and 
then  refusing  to  act  further  as  a  wife,  has 
no  pertinency  to  the  case  at  bar.  In  such 
a  case  it  might  be  held,  perhaps,  that  the 
contract  to  marry  was  not  actually  per- 
formed, but  here  the  marriage  was  fully 
consummated  and  the  relation  of  husband 
and  wife  maintained  for  years."  It  is  also 
worthy  to  note  that  in  the  Barnes  Case,  the 
action  was  to  set  aside  an  executed  convey- 
ance, while  in  York  v.  Ferner,  the  enforce- 
ment of  the  contract  was  sought. 

As  to  misconduct  of  wife  as  affecting  deed 
or  gift  to  her  before  and  in  consideration 
of  marriage,  s€e  Jackson  v.  Jackson;  6 
L.R,A.  (N.S.)  785,  and  note  appended. 

It  18  well  settled  that  the  party  to  such  a 


1909. 


BECKER  V.  BECKER. 


861 


after  acquire  or  become  entitled  to  in  any 
way  or  manner,  shall  remain  her  separate 
property,  subject  entirely  to  her  individual 
control  and  management,  the  same  as  if  she 
were  unmarried,  the  said  Jesse  Mishler  not 
acquiring  by  force  of  such  marriage,  for 
himself  or  his  creditors.,  any  interest  there- 
in, or  in  the  use  or  control  thereof,  or  in  the 
rents  and  profits  arising  therefrom,  during 
the  lifetime  of  the  said  Augusta  Scheer; 
and  that  all  the  said  estate,  real  and  per- 
sonal, now  owned  or  possessed  by  Jesse 
Mishler,  or  which  he  may  hereafter  acquire 
or  become  entitled  to  in  any  way  or  manner, 
except  as  hereinafter  provided,  shall  remain 
his  separate  property,  subject  entirely  to  his 
individual  control  and  disposition,  and  dis- 
charged, at  his  death,  of  the  dower  and 
homestead  rights  of  said  Augusta  Scheer, 
and  also  discharged  of  all  and  every  claim, 
right,  and  demand  in  the  personal  estate  of 
Jesse  Mishler  which  a  widow  is  entitled  to 
under  and  by  virtue  of  the  laws  of  the  state 
of  Illinois  in  the  personal  estate  of  her  hus- 
band, the  said  Augusta  Scheer  >iot  acquir- 
ing, by  the  force  of  her  marriage,  for  her- 
self, her  heirs,  assigns,  or  creditors,  any  in- 
terest therein  or  control  thereof,  or  in  the 
rents  and  profits  thereof,  during  the  life  of 
the  said  Jesse  Mishler  or  after  his  death: 
Provided,  however,  that  at  the  death  of  the 
said  Jesse  Mishler,  if  the  said  Augusta 
Scheer  shall  survive  him,  she  shall  be  enti- 
tled to  the  money  arising  from  a  policy  of 


insurance  of  $2,000  in  the  Whiteman's  Life 
Insurance  Company  issued  upon  the  life  of 
said  Jesse  Mishler  and  now  in  full  force  and 
e/rect,  which  said  policy,  or  its  equivalent 
in  some  reputable  company,  shall  be  kept  in 
full  force  and  effect  during  the  life  of  said 
Jesse  Mishler  as  part  of  the  consideration  of 
these  presents.  Now,  therefore,  in  consider- 
ation of  such  marriage,  and  of  the  further 
consideration  mentioned  hereafter,  it  is 
agreed  by  Jesse  Mishler  that  he  will  waive 
and  release  and  relinquish  unto  Augusta 
Scheer  all  dower  interest  in  the  real  estate 
now  possessed  by  her  or  which  she  may  here- 
after acquire  or  become  entitled  to  in  any 
manner,  of  which  she  may  become  vested  by 
force  of  the  contemplated- marriage,  and  ut 
all  times  permit  said  Augusta  Scheer  to  con- 
trol said  estate,  and  all  her  personal  e>t:ttc 
that  she  may  now  be  possessed  of  or  which 
may  hereafter  come  to  her,  and  to  receive, 
expend,  and  re-invest  the  income,  rents,  and 
profits  therefrom  at  her  discretion  and  to 
her  own  separate  use,  the  same  as  though 
unmarried;  and  therefore  it  is  agreed  by 
said  Augusta  Scheer,'  in  consideration  of  said 
marriage  and  of  the  foregoing  covenants  on 
the  part  of  Jesse  Mishler,  that  she  express- 
ly waives  and  relinquishes  unto  Jesse  Mish- 
ler all  dower  and  homestead  right  and  in- 
terests in  the  real  estate  of  which  he  is  now 
possessed  or  which  he  may  hereafter  acquire 
or  in  any  manner  become  entitled  to,  of 
which  she  may  become  vested  by  the  con- 


contract  or  settlement  who  is  in  default 
cannot  require  the  performance  of  covenants 
to  be  performed  by  the  other  party,  without 
making  good  the  default.  Thus  an  assignee 
or  trustee  in  bankruptcy  of  the  estate  of  a 
deceased  husband,  who  has  not  fully  per- 
formed covenants  to  be  performed  by  him 
as  a  party  to  a  marriage  settlement,  is  not 
entitled  to  the  possession  of  that  portion  of 
the  wife*8  property  assigned  t6  the  husband 
in  the  articles  of  settlement,  but  not  reduced 
to  his  possession  during  his  lifetime,  with- 
out first  making  good  the  husband's  default. 
Mitford  V.  Mitford;  Corsbie  v.  Free;  and 
Burridge  v.  Row, — supra.  And  see  Houston 
v.  Barry,  6  Ir.  Eq.  Rep.  294,  to  the  effect 
,  that  a  party  to  a  marriage  settlement  who 
is  in  default  must  make  good  his  default  in 
order  to  obtain  thereunder. 

So,  where  a  man  in  contemplation  of  mar- 
riage agrees  to  make  a  settlement  upon  his 
wife,  in  consideration  of  which  she  agrees 
to  relinquish  her  marital  rights  in  his  prop- 
erty at  his  death,  and  he  fails  to  make  the 
settlement,  she  is  not  barred  of  any  right 
which  she  might  have  asserted  had  no  such 
agreement  been  executed.  Mann  v.  Mann, 
53  Vt.  66;  Pierce  v.  Pierce,  9  Hun,  50,  af- 
firmed on  other  grounds  in  71  N.  Y.  154,  27 
Am.  Rep.  22;  Sheldon  v.  Bliss,  8  N.  Y.  31; 
Wpdward  v.  Woodward,  5  Sneed,  49;  Vane© 
2^  LJl.A.(N.S.) 


V.  Vance,  21  Me.  364;  Sullings  v.  Sullings, 
9  Allen,  234;  Hastings  v.  Dickinson,  7  Mass. 
153,  6  Am.  Dec.  34;  Gibson  v.  Gibson,  15 
Mass.  106,  8  Am.  Dec.  94. 

In  Mann  v.  Mann,  the  court  said  that  in 
such  a  case  the  purpose  and  object  of  the 
covenant  was  to  make  provision  for  the  wife., 
"and  to  place  it  beyond  the  contingency  of 
hazard,  or  inability  of  the  estate  to  respond 
in  full.  With  that  hazard  added,  it  docs 
not  follow  that  she  would  have  accepted  the 
provisions  of  the  contract,  and  entered  into 
the  covenant  to  waive  the  right  which  the 
law  gives  her  to  the  estate  of  the  deceased 
husband.  .  .  .  It  is  of  the  essence  of  the 
contract  that  the  husband  perform  agree- 
ably to  his  covenants,  in  order  to  hold  the 
widow  to  the  performance  of  her  covenants 
after  his  decease." 

So,  where  a  woman  released,  by  an  ante- 
nuptial contract,  all  her  rights  to  the  prop- 
erty of  her  intended  husband  as  his  heir, 
in  consideration  of  ccrain  material  prom- 
ises upon  his  part  to  be  performed,  such 
as  educating  her  daughter  by  a  former  mar- 
riage, and  he  failed  to  carry  out  such  cove- 
nants, she  may  show  this  fact  in  order  to 
furnish  the  basis  for  claiming  her  rights  in 
his  estate  as  an  heir.  Re  Warner,  6  Cal. 
App.  361,  92  Pac.  191. 
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templated  marriage,  and  she  hereby  express- 
ly relinquishes  all  claim  in  and  to  the 
personal  estate  of  which  Jesse  Mishler  is 
now  possessed  or  hereafter  may  acquire  or 
in  any  manner  may  become  entitled  to,  in 
case  the  said  Augusta  Scheer  shall  survive 
the  said  Jesse  Mishler,  save  and  except  the 
$2,000  life  insurance  policy  aforesaid.  And 
she  hereby  covenants  and  agrees,  in  con- 
sideration of  said  marriage  and  the  afore- 
said covenants  and  acquirements  entered 
into  on  the  part  of  Jesse  Mishler,  that  the 
said  Jesse  Mishler  shall  at  her,  the  said 
Augusta  Scheer's,  death  have  as  his  own  an 
absolute  fee-simple  title  in  and  to  all  the 
real  estate  of  which  she  may  die  seised,  and 
shall  have,  possess,  control,  and  own  abso- 
lute all  the  personal  estate,  of  every  de- 
scription, of  which  she  may  die  possessed  or 
which  she  may  be  entitled  to,  free  from  let 
or  hindrance  upon  the  part  of  the  heirs  of 
the  said  Augusta  Scheer.  The  purpose  and 
meaning  hereof  being,  that,  in  case  Augusta 
Scheer  shall  survive  the  said  Jesse  Mishler, 
she  have  her  own  separate  estate  and  the 
money  arising  from  the  lifjs  insurance  pol- 
icy aforesaid,  discharged  of  any  right  or 
interest,  claim  or  demands,  of  the  heirs  of 
the  said  Jesse  Mishler,  but  in  case  she  shall 
not  survive  the  said  Jesse  Mishler,  the  latter 
shall  at  ber  death  become  immediately  vest- 
ed with  all  the  absolute  right,  title,  and 
ownership  in  and  to  all  the  real  and  per- 
sonal estate  of  which  the  said  Augusta 
Scheer  may  die  seised  or  possessed,  to  the 
exclusion  of  the  heirs  of  the  said  Augusta 
Scheer." 

The  bill  further  alleges  that  subsequent  to 
the  date  of  said  contract  said  Jesse  Mish- 
ler and  said  Augusta  Scheer  were  married 
and  lived  together  as  husband  and  wife  un^ 
til  the  death  of  said  Augusta  Mishler,  in 
the  year  1905;  that  Jesse  Mishler  did  not 
keep  the  insurance  policy  mentioned  in  said 
contract  in  force,  but  permitted  the  same  to 
lapse  many  years  prior  to  the  death  of  his 
wife,  and  never  took  out  any  policy  of  in- 
surance upon  his  life  in  lieu  thereof  in  any 
other  insurance  company,  and  vhereby  the 
said  Jesse  Mishler  failed  to  comply  with  said 
contract  on  his  part,  by  means  whereof  said 
contract  became  null  and  void.  The  bill 
prayed  that  the  rights  of  the  parties  in  the 
lands  of  which  Augusta  Mishler  died  seised 
might  be  settled  and  determined,  and,  in 
case  the  lands  could  not  be  divided,  that 
they  be  sold  and  the  proceeds  divided. 

The  main  question  to  be  determined  upon 
this  appeal  is:  Jesse  Mishler  having  failed 
to  keep  the  life  insurance  policy  mentioned 
in  said  contract  in  force,  what  rights,  if  any, 
under  said  contract,  did  he  take  in  the  real 
estate  of  his  wife  upon  her  death?  The 
contract  provided  that  the  wife  should  take 
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no  interest  in  the  estate  of  her  husband  npon 
his  death  if  she  survived  him,  and  that  the 
husband  should  take  no  interest  in  the  es- 
tate of  his  wife  upon  her  death  if  he  sur- 
vived her,  which  might  grow  out  of  the  mari- 
tal relations  under  the  law,  and  that  each 
should  control  their  respective  estates  dur- 
ing their  married  life,  freed  from  the  control 
of  the  other, — that  is,  the  rights  and  inter- 
ests which  the  survivor  was  to  have  in  the 
estate  of  the  one  who  should  first  die  were 
sought  to  be  regulated  and  controlled  by  the 
contract  which  they  entered  into  prior  to 
their  marriage,  and  not  by  the  statute  gov- 
erning the  disposition  of  the  estatQ  of  a  de- 
ceased wife  or  deceased  husband.  Contracts 
of  the  character  of  the  one  entered  into  be- 
tween the  said  parties  are  generally  recog- 
nized as  valid  by  the  courts.  Especially  is 
this  true  in  courts  of  equity.  An  examina- 
tion of  the  terms  of  the  contract  here  in- 
volved will  disclose,  in  addition  to  the  pro- 
visions above  referred  to,  that  if  the  wife 
should  survive  the  husband,  in  lieu  of  the 
rights  conferred  upon  her  by  statute,  she 
should  take  the  proceeds  of  the  $2,000  life  in- 
surance policy  then  in  force  upon  the  life  of 
her  husband,  which  he  agfreed  to  keep  in 
force,  and  the  wife  covenanted  and  agreed 
with  the  husband,  in  case  he  survived  her, 
in  lieu  of  his  statutory  rights  in  her  estate 
and  "in  consideration  of  said  marriage  and 
the  aforesaid  covenants  and  acquirements 
entered  into  on  the  part  of  Jesse  Mishler, 
that  the  said  Jesse  Mishler  shall  at  her,  the 
said  Augusta  Scheer's,  death  have  as  his 
own  an  absolute  fee-simple  title  in  and  to 
all  the  real  estate  of  which  she  may  die 
seised,  and  shall  have,  possess,  control,  and 
own  absolute  all  the  personal  estate,  of 
every  description,  of  which  she  may  die  pos- 
sessed or  which  she  may  be  entitled  to,  free 
from  let  or  hindrance  upon  the  part  of  the 
heirs  of  the  said  Augusta  Scheer." 

It  is  apparent  that  the  wife,  by  virtue  of 
the  contract,  took  no  interest  1*%  the  estate 
of  the  husband  during  his  life,  and  that  the 
husband  took  no  interest  in  the  estate  of 
the  wife  during  her  life.  If,  however,  the 
husband  survived  the  wife,  it  was  agreed, 
**in  consideration  of  said  marriage  %nd  the 
aforesaid  covenants  and  acquaintances  en- 
tered into  on  the  part  of  Jesse  Mishler,''  he 
was  to  have  her  entire  estate.  One  of  the 
covenants  and  agreements  which  Jesse  Mish- 
ler had  entered  into  by  the  contract  was  that 
he  would  keep  in  force,  for  the  benefit  of  his 
wife,  the  $2,000  life  insurance  policy  on  his 
life.  This  he  failed  to  do,  and  the  question 
to  be  determined  in  this  case  is  narrowed 
to  the  question.  Did  his  failure  to  keep  and 
perform  that  covenant  defeat  his  right  to  re- 
C9iv9  th^  wife's  entire  estate  upon  her  death, 
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in  case  he  survived  hor,  by  virtue  of  the 
terms  of  said  contract  T 

It  is  clear  that  the  husband  took  no  in- 
terest in  his  wife's  estate  during  her  life, 
and,  if  he  ever  took  an  interest  therein  un- 
der said  contract,  he  took  such  interest  at 
her  death.  The  contract  was  not  in  the  na- 
ture of  a  deed,  and  does  not  purport  to  in^ 
vest  him  with  the  title  to  said  estate. 
The  legal  title  to  the  lands  of  Au- 
gusta Mishler,  did  not,  therefore,  pass  to 
Jesse  Mi  shier,  under  said  contract,  at  the 
time  of  her  death,  but  under  tl^g  law  vested 
in  her  heirs,  and  Jesse  MishTer  at  most, 
upon  her  death,  took  an  equitable  interest 
in  her  estate.  The  legal  title  having  vested 
in  the  heirs  of  Augusta  Mishler,  if  under 
the  terms  of  the  contract  Jesse  Mishler  up  an 
her  deati  booame  the  equitable  owner  of 
her  lands,  a  court  of  equity,  on  a  bill  tiled 
for  that  pv'^pose,  might  specifically  enforce 
the  terms  of  said  contract  against  her  heirs, 
and  by  decree  invest  Jesse  Mishler  with  the 
le^l,  as  well  as  the  equitable — that  is,  the 
absolute — title  to  said  estate.  Johnston  v. 
Spicer,  107  N.  Y.  185,  13  N.  E.  763.  Had, 
however,  the  husbnnc  died  a  bill  against  the 
heirs  of  his  deceased  wife  for  a  specific  per- 
formance of  the  contract  entered  into  be- 
tween himself  and  wife  prior  to  their  mar- 
riage, and  to  have  invested  in  himself  the 
legal  title  to  said  lands  of  his  wife,  it  would 
have  devolved  upon  him,  in  order  to  entitle 
him  to  relief,  to  establish  that  he  had  pef- 
formed  the  "covenants  and  acquirements 
entered  into"  on  his  part,  which  would  have 
required  proof  on  his  part  that  he  had  kept 
in  force,  for  the  benefit  of  the  wife,  said 
$2,000  insurance  policy.  While  the  bill  in 
this  case,  was  filed  by  the  heirs  of  Augusta 
Mishler,  and  not  by  the  husband,  and  was 
for  the  partition  of  the  lands  of  the  deceased 
wife,  to  hold  that  the  heirs  were  not  entitled 
to  partition  of  the  lands  of  which  the  wife 
died  seised  was  to  hold  that  the  husband 
had  p(.>rfunned  the  covenants  and  require- 
ments to  be  performed  by  him  as  provided 
by  said  contract,  and  to  give  eflfect  to  the 
contract  against  the  heirs,  which  was,  in 
legal  effect,  to  specifically  enforce,  in  favor 
of  the  husband  and  against  the  heirs  of  the 
wife,  said  contract. 

The  general  rule  is  that,  where  an  estate 
is  to  vest  upon  the  happening  of  an  event, 
it  must  be  shown  that  the  event  has  taken 
place,  and,  if  the  event  consists  of  several 
particulars,  it  must  be  shown  that  every 
particular  has  been  performed.  In  Nevius 
V.  Gourley,  05  111.  200,  the  testator  provided 
for  the  payment  of  three  money  bequests, 
and  then  directed,  if  a  devisee  named  in  the 
will  should  pay  said  bequests  "out  of  his 
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own  private  funds"  within  one  year,  certain 
lands  should  go  to  said  devisee.  The  devisee 
paid  two  bequests,  but  neglected  to  pay  the 
third,  and  it  was  held  that  the  title  to  the 
land  did  not  vest  in  the  devisee.  The  court, 
on  page  213,  said:  "We  understand  the 
rule  to  be  that  a  precedent  condition  must 
be  strictly  performed,  and,  where  there  ii  a 
substantial  deviation  from  the  intent  of  the 
testator  as  expressed  in  the  will,  the  title 
will  not  vest.  Kent,  in  vol.  4,  §  125,  in  dip- 
cussing  this  subject,  says:  'Precedent  con- 
ditions must  be  literally  performed,  and 
even  a  court  of  chancery  will  never  vest  an 
estate  when,  by  reason  of  a  condition  prece- 
dent, it  will  not  vest  in  law.  It  cannot  re- 
lieve from  the  consequences  of  a  condition 
precedent  unperformed.' "  And  the  court 
then  quotes  as  follows  from  Vanhorne  v. 
Dorrance,  2  Dall.  317,  1  L.  ed.  391,  Fed.  Cns. 
No.  10,867;  1  Jarman,  Wills,  2d  ed.  p.  072, 
and  Reynish  v.  Martin,  3  Atk.  330:  "in 
Vanhorne  v.  Dorrance,  supra,  it  is  said, 
where  an  act  is  previous  to  an  estate  and 
that  act  consists  of  several  particulars, 
every  particular  must  be  performed  before 
the  estate  can  vest  or  take  effect.  See  also 
I  Jarman  on  Wills,  2d  ed.  p.  672,  and  notes, 
and  Reynish  v.  Martin,  supra.  In  the  laht 
case  cited  it  is  said:  'But  in  our  law, 
where  the  condition  is  precedent,  the  leg- 
atory takes  nothing  till  the  condition  is  per- 
formed, and  consequently  has  no  right  to 
come  and  demand  the  legacy,  but  it  is  other- 
wise where  the  condition  is  subsequent.' " 

The  marriage  of  Augusta  8cheer  and 
Jesse  Mishler  was  not  the  sole  consideration 
for  the  vesting  of  the  estate  of  the  wife, 
upon  her  death,  in  her  proposed  husband. 
The  marriage  had  been  consummated  long 
prior  to  the  time  when  the  estate  was  to 
vest.  The  covenants  that  the  wife,  in  case 
she  survived  her  husband,  was  to  have  as 
her  portion  the  proceeds  of  said  insurance 
policy,  and  in  case  the  husband  survived  the 
wife  he  was  to  have  her  entire  estate,  were 
mutual  covenants  and  were  dependent  U])on 
each  other,  and,  the  husband  having  violated 
his  covenant  to  keep  in  force  the  life  insur- 
ance, it  would  be,  we  think,  clearly  inequita- 
ble to  enforce  the  covenant  of  the  wife  in 
his  favor,  to  the  exclusion  of  the  right  of 
her  heirs  to  participate  in  the  division  of 
her  estate. 

In  Sullings  v.  Sullings,  0  Allen,  234,  by 
an  antenuptial  agreement  Sullings  agreed  to 
procure  and  convey  certain  bank  shares  to 
a  trustee  for  the  benefit  of  his  proposed  wife, 
and,  in  the  event  of  the  marriage  and  the 
continuance  in  life  of  the  parties  for  five 
years  thereafter,  to  pay  $200  a  year,  to  be 
held  in  trust  for  the  benefit  of  tliQ  intend- 
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e<3  wife,  provided  he  should  die  in  her  life- 
time, and  she  agreed  to  accept  the  provisions 
BO  made  for  her  comfort  and  support  in  lieu 
of  dower  and  as  a  bar  to  every  other  claim 
by  her  upon  tlie  estate  of  her  husband  after 
his  death*  The  parties  married  and  lived 
together  over  fifteen  years,  when  the  hus- 
band died.  The  bank  stock  was  not  trans- 
ferred to  the  trustee  until  nearly  four  years 
after  the  marriage,  and  none  of  the  pay- 
ments of  money  were  made  during  his  life. 
Under  these  circumstances,  the  court  refused 
to  compel  the  widow  specifically  to  perform 
hor  agreement.  See  also  Butman  v.  Porter, 
100  Mass.  337;  also  Freeland  v.  Freeland, 
12S  Mass.  509,  where,  on  page  510,  it  is 
said:  "It  is  true  that  when,  by  reason  of 
the  default  or  neglect  of  the  husband,  the 
wife  has  lost  the  benefit  intended  to  be  se- 
cured to  her  by  a  contract  of  this  nature, 
her  right  to  dower  in  his  estate  is  not  barred 
by  virtue  of  the  stipulations  in  the  contract, 
for  though  the  covenant  not  to  claim  dower 
is  valid  independently,  of  the  statute,  when 
made  for  an  adequate  consideration  and 
with  a  full  understanding  of  its  force  and 
effect,  nevertheless,  when  it  is  contained  in 
the  same  instrument  with  covenants  and 
agreements  of  the  husband  which  form  a 
part,  with  it,  of  one  mutual  arrangement, 
the  failure  of  the  part  of  the  arrangement 
which  is  designed  for  the  benefit  of  the  wife, 
through  the  fault  or  negligence  of  the  hus- 
band, is  enough  to  destroy  the  binding  effect 
of  her  covenant."  While  in  that  case  the 
widow  was  held  to  be  bound  by  the  contract, 
the  husband  in  no  event  was  to  receive  any 
interest  in  her  estate,  which  was  conveyed 
to  a  trustee  for  her  benefit,  and  she  was  to 
have  the  entire  control  of  the  estate  during 
her  life  and  the  power  to  dispose  of  it  at 
her  death,  and,  if  she  failed  to  dispose  of  it 
at  her  death,  it  was  to  go.  to  her  heirs,  to 
the  exclusion  of  her  husband.  The  contract 
expressly  provided  that  the  $1,500  to  be 
paid  her  was  to  be  a  debt  against  her  hus- 
band's estate.  The  court  held  she  took  her 
chances  of  there  being  sufficient  assets  of 
her  husband's  estate,  in  case  he  died  first, 
to  pay  her  that  amount,  while  in  the  case 
at  bar  the  maintenance  of  the  insurance 
policy  for  the  wife's  benefit  was  a  condition 
precedent  to  the  vesting  of  her  entire  estate 
in  the  husband,  should  he  survive  her.  And 
in  York  v.  Ferner,  59  Iowa,  487,  13  N.  W. 
630,  the  widow  brought  an  action  against 
the  administrator  of  her  deceased  husband 
to  recover  an  annuity  provided  for  in  an 
antenuptial  contract.  It  appeared  that 
subsequent  to  the  marriage  she  abandoned 
her  husband  without  legal  causo,  and  the 
court  refused  to  specifically  enforce  the 
antenuptial  contract. 
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Had  Jesse  Mishler  performed  the  cove- 
nants and  agreements  in  the  contract  which 
he  made  with  his  wife,  tlie  contract  would 
have  been  binding  upon  the  wife,  and  would 
have  furnished  a  basis  wherebv  he  could 
have  acquired  the  absolute  title  to  her  real 
estate  as  against  her  heirs.  Upon  her  death 
.the  legal  title  to  her  real  estate  vested  in 
her  heirs,  and,  when  the  husband  asserted 
title  to  her  real  estate  under  said  contract, 
it  devolved  upon  him  to  make  it  appear  that 
he  had  performed  the  covenants  and  agree- 
ments agreed  to  be  performed  by  him.  This 
he  failed  to  do. 

Counsel  for  Jesse  Mishler  have  cited  nu- 
merous cases  to  the  effect  that,  where 
numerous  covenants  are  contained  in  a  con- 
tract, and  some  one  or  more  of  them  have 
been  broken,  and  the  broken  covenants  are 
not  conditions  precedent,  the  remedy  upon 
a  broken  covenant  is  by  action  for  damages. 
While  this  is  the  general  rule,  we  fail  to 
see  the  application  of  the  principle  an- 
nounced in  those  cases  to  the  case  at  bar. 
Had  the  title  vested  in  Jesse  Mishler  to  his 
wife's  lands  by  deed  made  by  her  in  her 
lifetime,  then  the  remedy  of  the  wife,  in 
case  she  had  survived  him,  for  a  failure  to 
keep  in  force  said  life  insurance  policy,  may 
be  conceded  to  have  been  an  action  against 
his  estate  upon  the  broken  covenant  That, 
however,  is  not  this  case.  The  case  here  pre- 
sented is  one  where  a  man  agrees  with  a 
woman  with  whom  he  contemplates  mar- 
riage that  he  will  keep  in  force  an  insurance 
policy  upon  his  life  for  her  benefit,  in  case 
she  shall  survive  him,  if  she  will  agree  that 
in  case  he  survive  her  he  shall  receive  all 
her  property  at  her  death,  and  the  intended 
husband,  after  marriage,  fails  to  perform 
his  part  of  the  agreement  by  neglecting  or 
refusing  to  keep  the  insurance  policy  for 
the  benefit  of  his  wife  in  force;  and  a  court 
of  equity  is  asked  to  enforce,  after  her 
death,  against  her  heirs.,  in  favor  of  the  hus- 
band, the  covenant  that  upon  the  death  of 
his  wife  he  shall  receive  the  entire  estate, 
by,  in  effect,  decreeing  a  specific  perform- 
ance of  the  contract  in  his  favor,  although 
it  clearly  appears  from  the  bill  that  the 
condition,  expressed  in  the  form  of  a  cove- 
nant, upon  which  the  husband  was  to  have 
the  right  to  inherit  the  entire  estate  of  his 
wife  had  been  broken  by  the  husband. 

We  are  of  the  opinion  the  Circuit  Court 
improperly  sustained  the  demurrer  to  the 
bill  of  complaint.  The  decree  will  there- 
fore be  reversed  and  the  cause  will  be  re- 
manded to  the  Circuit  Court,  with  directions 
to  that  court  to  overrule  the  demurrer. 

Vickers,  J.,  dissents. 
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UNITED    STATES    FIDELITy   &  GUAR- 
ANTY COMPANY,  Appt., 

V. 

STATE  OF  KANSAS. 

(81  Kan.  660,  106  Pac.  1040.). 

Appeal  —  bonding:  company  —  effect   of 
forfeiture  of  charter. 

1.  Under  §  535  of  the  General  Statutes 
of  1001,  the  failure  of  a  bonding  company 
to  pay  a  judgment  rendered  against  it, 
from  which  no  appeal  is  taken  within  sixty 
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days,  operates  as  a  forfeiture  of  the  right 
of  the  company  to  do  business  under  the 
act»  but  does  not  preclude  the  taking  of  an 
appeal  after  the  prescribed  time. 

Depository  —  estoppel    of    surety  —  re- 
citals In  bond. 

2.  In  pursuance  of  chapter  41,  Laws  1891, 
a  bank  was  designated  by  the  state  treas- 
urer as  a  depository  for  the  collection  of 
drafts,  checks,  and  certificates  of  deposit 
that  might  come  into  the  state  treasurer's 
hands  on  account  of  any  claims  due  the 
state;  and  it  gave  a  bond  signed  by  the  ap- 
pellant as  surety,  reciting  its  designation 
as  a  depository  for  the  foregoing  purposes, 
and  also  contained  the  condition  that  it 
would  "promptly  collect  all  drafts,  checks, 


Note,  —  Liability  of  sureties  on  hond  of 
batik  as  depository  of  public  funds 
as  affected  by  acquiescence  or  con^ 
nivancc  of  jmblio  officials  in  the  m.to- 
tise  of  the  funds. 

The  cases  upon  the  question  here  consid- 
ered are  in  accord  with  United  States 
FiDELiTT  &  G.  Co.  V.  State,  in  holding  that 
such  acquiescence  or  connivance  will  not 
discharge  the  sureties. 

Thus  the  sureties  on  the  bpnd  of  a  bank 
selected  as  a  state  depository  are  liable  for 
the  amount  deposited  in  the  bank  by  the 
state  treasurer,  which  did  not  exceed  the 
amount  of  the  bond,  although  he  deposited 
a  larger  amount  in  the  bank  than  was  pre- 
scribed by  the  board  of  deposits.  State  v. 
Pederson,  135  Wis.  31,  114  N.  W.  828.  The 
court  said:  "The  state  is  not  ordinarily 
estopped  by  acts  of  misfeasance  on  the 
part  of  its  officers,  nor  does  it  contract  with 
the  sureties  on  an  official  bond  given  to  it 
that  other  public  officers  shall  perform  their 
public  duties  faithfully.  Sureties  upon 
such  bonds  are  presumed  to  know  this  prin- 
ciple, and  to  consent  to  be  bound  by  it. 
The  principles  governing  the  liabilities  of 
sureties  upon  private  bonds  and  contracts 
have  no  application  so  far  as  they  conflict 
with  this.  .  .  .  The  gross  amount  de- 
posited was  within  the  penalties  and  terms 
of  the  bond,  and  the  sureties  must  perform 
their  contract.** 

So,  in  Re  State  Treasurer's  Settlement 
(Bartley  v.  Meserve)  51  Neb.  116,  36 
L.R.A.  746,  70  N.  W.  532,  a  deposit  in  ex- 
cess of  the  amount  prescribed  was  held  not 
to  release  the  bank  or  its  sureties  from  re- 
paying the  sum  deposited,  in  conformity 
with  the  depository  law,  with  the  accre- 
tions thereof.  This  case  seems  to  imply, 
however,  that  the  parties  would  not  be  lia- 
ble for  the  full  penalty  of  the  bond. 

Where  the  predecessor  of  a  county  de- 
pository was  insolTent,  and  did  not  turn 
over  to  the  new  depository  in  cash  the  bal- 
ance due  the  county,  and  the  new  deposi- 
tory for  some  time  paid  the  drafts  of  the 
county  but  sabsequently  suspended,  the 
sureties  of  the  latter  were  held  liable  re- 
gardless of  whether  the  loss  was  due  to  the 
act  of  the  first  depository,  and  without 
reference  to  the  nonaction  of  the  county 
treasurers  prior  to  the  execution  of  the 
26  L.R.A.(N.S.)  .     65 


bond.  Henry  County  v.  Salmon,  201  Mo. 
136,  100  S.  W.  20.  The  court  said:  "No 
reason  is  perceived  why  they  should  not 
have  sought  out  the  facts  before  they  put 
their  names  to  the  bond;  for  sureties  are 
bound  to  be  diligent  in  their  own  protection. 
They  should,  no  more  than  other  people, 
take  a  leap  in  the  dark,  but  look  before  they 
leap.  If  we  were  to  admit  (which  we  by 
no  means  do)  that  the  county  should  be 
bound  by  negligent  omissions  of  its  treas- 
urer, yet  we  should  be  bound  to  hold  that 
the  negligent  omissions  should  be  the  proxi- 
mate cause  of  the  injury  to  the  sureties  in 
order  that  a  release  might  be  predicated  of 
them.  Now,  this  is  not  a  case  of  the  blind 
leading  the  blind  and  both  falling  into  the 
ditch.  Here  there  was  no  leading  whatever. 
Here  the  sureties  acted  on  their  own  initia- 
tive; that  is  (to  speak  figuratively,  and  in 
no  sense  personally)  the  blind  fell  into  the 
ditch,  imled,  and  unenticed.*' 

So,  an  independent  transaction  between 
a  receiver  and  a  bank  designated  as  a  de- 
pository, by  which  a  demand  deposit  was 
changed  to  a  time  deposit,  was  held  not  to 
affect  the  liability  of  the  bank's  sureties, 
and  where  the  bank  failed  before  the  certif- 
icate matured,  and  the  bond  provided  that 
the  deposit  should  be  forthcoming  whenever 
demanded,  they  were  held  liable.  Scott  v. 
Whipple,  119'Ga.  486,  46  S.  E.  663. 

And  the  state's  cause  of  action  against 
a  bank  and  its  sureties  has  been  held  not  to 
be  effected  by  the  fact  that  the  state  treas- 
urer had  contracted  with  such  bank  as  a 
state  depository  while  he  was  president  of 
the  bank.  People  v.  Bankers'  Surety  Co. 
168  Mich.  30,  122  N.  W.  353. 

In  St.  Louis  County  v.  Security  Bank, 
76  Minn.  174,  77  N.  W.  815,  where  the  bond 
of  a  bank  designated  as  a  depository  for 
county  funds  was  conditioned  pursuant  to 
statute,  on  the  payment  of  interest  on 
monthly  balances  at  the  rate  of  2  per  cent 
and  the  holding  of  the  money  and  interest 
subject  to  draft  at  all  times,  the  sureties 
were  held  liable  for  money  deposited  by  the 
county  treasurer  for  which  he  took  a  cer- 
tificate of  deposit  payable  in  six  months, 
with  interest  at  3  per  cent.  The  point  ex- 
pressly decided  in  this  case,  however,  was 
that  the  amount  constituted  a  deposit  with- 
in the  condition  of  the  bond. 
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and  certificates  of  deposit  that  may  be  de- 
livered to  it  by  the  state  treasurer  for  col- 
lection, and  shall  safely  keep  the  proceeds 
of  all  such  collections  and  promptly  pay 
the  same  on  the  state  treasurer's  order," 
and  afterward  the  bank  made  default,  and 
failed  to  pay  upon  the  orders  of  the  state 
treasurer.  Held,  that  the  surety  of  the 
defaulting  bank  is  estopped  to  deny  the 
facts  recited  in  the  bond,  including  the  re- 
cital that  the  bank  was  duly  designated^ 
that  the  drafts,  checks,  and  certificates  men- 
tioned in  the  bond  were  delivered  to  it  for 
collection,  and  that  it  undertook  to  collect 
all  drafts,  checks,  and  certificates  delivered 
to  it  arising  from  any  claims  due  the'  state, 
and  is  also  estopped  to  deny  that  the  de- 
pository act  is  valid. 

b«inic  —  liability   of  surety  —  misuse   of 
funds  —  illegal   agreement  —  effect. 

3.  The  surety  on  the  bond  of  the  de- 
pository bank  will  not  be  heard  to  say  that 
tlicre  was  an  illegal  agreement  between  the 
bsink  and  the  treasurer  that  state  funds 
should  remain  in  and  be  used  by  the  bank 
for  long  periods  of  time  after  collections 
were  made,  nor  will  any  improper  action 
of  the  bank  in  keeping  the  accounts  of  the 
stnte  or  in  handling  the  deposits  lessen  the 
liability  of  the  surety. 

Same  —  bond  —  validity. 

4.  The  bond  in  Question,  if  not  in  strict 
compliance  with  tlie  statute,  has  all  the 
elements  and  binding  force  of  a  common- 
law  obligation,  and  the  bank  having  by 
means  of  the  bond  secured  possession  of 
the  state  funds,  neither  it  nor  the  surety 
can  escape  liability  for  nonperformance  of 
the  conditions  of  the  bond. 

Payments  —  running  account  —  appli- 
cation. 

5.  In  running  accounts,  where  there  are 
items  of  debit  and  credit,  and  there  has  been 
no  appropriation  of  payments  by  the  par- 
ties, the  ordinary  rule  is  that  the  first  debit 
items  are  extinguished  by  the  first  credit 
items,  but  that  is  subject  to  the  other  rule 
that  where  a  debtor  owes  debts,  some  se- 
cured and  others  unsecured,  and  neither 
debtor  nor  creditor  has  directed  the  ap- 
plication, the  law  will  apply  the  payments 
on  the  unsecured  debts. 

Appeal  —  erroneous  beneficial  ruling  — 
harmless  error. 

6.  The  fact  that  the  court  gave  the  jury 
an  incorrect  rule  for  the  computation  of  in- 
terest is  no  ground  for  reversal,  where  such 
rule  operated  to  the  benefit  of  appellant, 
and  necessarily  made  the  award  of  the  jury 
less  than  it  would  have  been  under  the  cor- 
rect rule. 

(February  12,  1910.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Shawnee  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  upon  a  state  depository's  bond. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 
20  L.R.A.{N.S.) 


Mr.  X.  H.  lioomls,  with  Messrs.  R.  W. 
Blair,  H.  A.  Scandrett,  and  B.  W.  Scan- 
drett,  for  appellant: 

The  bond  is  void  if  it  is  conditioned  to  do 
an  unlawful  act. 

1  Brandt,  Suretyship  &  Guaranty,  §  20; 
McCanna  &  F.  Co.  v.  Citizens'  Trust  & 
Surety  Co.  36  L.R.A.  236,  24  C.  C.  A.  11,  39 
U.  S.  App.  332,  76  Fed.  420;  Daniels  v. 
Barney,  22  Ind.  207 ;  Board  of  Education  v. 
Thompson,  33  Ohio  St.  321. 

In  the  case  of  running  accounts  the  rule 
of  first  in  first  out  is  applied  without  ex- 
ception, and  the  fact  that  some  of  the  items 
of  the  running  account  may  be  secured  and 
some  unsecured  is  entirely  immaterial. 

2  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  462, 
464;  1  Am.  &  Eng.  Enc.  Law,  2d  ed.  Supp. 
p.  304;  30  Cyc.  Law  &  Proc.  p.  1247;  Pond 
&  H.  Co.  v.  O'Connor,  70  Minn.  266,  73  N. 
W.  169,  248;  Tapper  v.  New  Home  Sewing 
Mach.  Co.  22  Ind.  App.  313,  63  N.  E.  202; 
Phipps  v.  Willis,  11  Tex.  Civ.  App.  186,  32 
S.  W.  801;  Moses  Bros.  v.  Noble,  86  Ala. 
407,  6  So.  181;  Conduitt  v.  Ryan,  3  Ind. 
App.  1,  29  N.  E.  160;  Moore  v.  Gray,  22 
La.  Ann.  289;  Gushing  v.  Wyman,  44  Me. 
121;  Worthley  v.  Emerson,  116  Mass.  374; 
Harrison  v.  Johnston,  27  Ala.  446;  Truscott 
v.  King,  6  N.  Y.  147. 

The  surety  is  not  estopped  to  urge  the 
illegality  of  the  transaction. 

State  V.  Buttles,  3  Ohio  St.  309;  First 
Nat  Bank  v.  Hawkins,  174  U.  S.  364,  43 
L.  ed.  1007,  19  Sup.  Ct.  Rep.  739;  Cali- 
fornia Nat.  Bank  v.  Kennedy,  167  U.  S.  362, 
42  L.  ed.  198,  17  Sup.  Ct.  Rep.  831;  Daniels 
y.  Barney  and  Board  of  Education  v.  Thomp- 
son, supra. 

If  the  bond  was  executed  in  volation  of 
the  national  banking  act)  it  is  absolutely 
void. 

Central  Transp.  Co.  v.  Pullman's  Palaee 
Car  Co.  139  U.  S.  24,  59,  36  L.  ed.  56,  68, 
11  Sup.  Ct.  Rep.  478;  Denison  v.  Gibson,  24 
Mich.  187;  Levy  v.  Wise,  16  La.  Ann.  38; 
Swift  V.  Beers,  3  Denio,  70. 

Messrs.  F.  S.  Jackson,  Attorney  General, 
J.  W.  Glced,  F.  L.  Williams,  and  J.  L. 
Hunt,  for  appellee: 

The  surety  on  the  bond,  which  makes  the 
bank  a  depository  and  under  which  alone 
any  deposits  would  be  lawful,  cannot  be 
heard  to  claim  that  the  deposits  were  not 
for  collection. 

St.  Louis  County  v.  Security  Bank,  76 
Minn.  174,  77  N.  W.  816;  St.  Louis  County 
V.  American  Loan  &  T.  Co.  75  Minn.  489,  78 
X.  W.  113;  Manley  v.  Atchison,  9  Kan.  359; 
Loper  V.  State,  48  Kan.  653,  29  Pac.  687; 
Rose  V.  Douglass  Twp.  52  Kan.  463,  39  Am. 
St.  Rep.  354,  34  Pac.  1046. 

Even  if  the  state  treasurer,  before  or  after 
depositing  checks,  drafts,  anil  certificates  of 
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deposit  in  the  bank  for  collection,  made  an 
agreement  with  the  bank  whereby  the  pro- 
ceeds of  collections  should  remain  with  the 
bank  as  a  general  deposit  or  as  a  loan,  with 
or  without  interest  or  other  consideration 
to  the  state  treasurer,  such  wrongful  act 
of  the  state  treasurer  would  not  excuse  the 
surety  from  liability  upon  the  bond  of  the 
depository  bank. 

Manley  v.  Atchison;  Loper  v.  State;  Rose 
V.  Douglass  T>vp.;  St.  Louis  County  v.  Se- 
curity Bank;  and  St.  Louis  County  v. 
American  Loan  &  T.  Co., — supra;  Hart  v. 
United  States,  96  U.  S.  316,  24  L.  ed.  479; 
Ramsay  v.  People,  197  111.  672,  90  Am.  St. 
Rep.  177,  64  N.  E.  649;  27  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  544;  Anderson  v.  Blair,  121 
Ga.  120,  48  S.  E.  951,  2  A.  &  E.  Ann.  Cas. 
165;  Waseca  County  v.  Sheehan,  42  Minn. 
57,  6  L.R.A.  785,  43  N.  W.  090;  State  v. 
Pederson,  135  Wis.  31,  114  N.  W.  828; 
Stoeckle  v.  Armstrong,  8  Del.  Ch.  150,  38 
xUl.  1059;  Com.  v.  Tate,  89  Ky.  587,  13  S. 
W.  113. 

The  bank  and  its  surety  are  estopped  by 
the  recitals  in  the  bond  to  deny  that  the 
bank  was  a  depository  for  the  collection  of 
all  checks  and  drafts  that  should  be  de- 
livered to  it  by  the  state  treasurer,  and 
which  came  to  the  hands  of  the  state  treas- 
urer on  account  of  claims  due  to  the  state, 
and  are  estopped  to  deny  the  constitution- 
ality of  the  statute  in  pursuance  of  which 
the  bond  was  given. 

Snattinger  v.  Topeka,  80  Kan.  341,  102 
Pac.  508,  32  Cyc.  Law  &  Proc.  p.  69;  1 
Brandt,  Suretyship  &  Guaranty,  §§  52,  54; 
Red  Wing  Sewer  Pipe  Co.  v.  Donnelly,  102 
Minn.  192,  120  Am.  St.  Rep.  619,  113  N. 
W.  1;  Jefferson  v.  McCarthy,  44  Minn.  26, 
46  N.  W.  140;  Meeker  County  v.  Butler,  25 
Minn.  363;  Greengard  v.  Fretz,  64  Minn.  10, 
65  N.  W.  949;  Kennepin  County  v.  State 
Bank,  64  Minn.  180,  60  N.  W.  143;  Hayden 
V.  Cook,  34  Neb.  670,  52  N.  W.  165;  16  Cyc. 
Law  &  Proc.  pp.  699,  702;  St.  Louis  County 
V.  American  Loan  &  T.  Co.  supra;  5  Cur- 
rent Law,  1285;  24  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  67;  27  Am.  &  Eng.  Enc.  Law,  2d 
ed.  pp.  447,  467;  2  Brandt,  Suretyship  & 
Guaranty,  §  816;  Pingrey,  Suretyship  & 
Guaranty,  §  59;  1  Brandt,  Suretyship  & 
Guaranty,  §  62;  Brown  &,  H.  Co.  v.  Ligon, 
02  Fed.  861;  Bradford  v.  Skillman,  6  Mart. 
(N.  S.)  123;  Blaco  v.  State,  58  Neb.  657, 
78  N.  W.  1056;  Gray  v.  State,  78  Ind.  68, 
41  Am.  Rep.  645;  Thompson  v.  Rush,  66 
Neb.  758,  92  N.  W.  1030;  Daniels  v. 
Teamey,  102  U.  S.  415,  26  L.  ed.  187. 

The  bank  and  its  surety  are  both  estopped 
to  question  the  character  of  the  checks  and 
drafts  deposited. 

Snattinger  v.  Topeka  and  Ramsay  v. 
People,  supra;  State  ▼.  Moore,  56  Neb.  82, 
26  L.R.A.(N.S.) 


.76  N.  W.  474;  Clean  v.  King,  110  N.  Y. 
355,  22  N.  E.  559;  Purcell  v.  Bear  Creek, 
138  111.  624,  28  N.  E.  1085;  Middleton  v. 
State,  120  Ind.  166,  22  N.  E.  123;  State  v. 
Patterson,  66  Kan.  447,  71  Pac.  860. 

Even  in  the  case  of  a  running  account  the 
payments  will,  in  the  absence  of  express 
application  by  the  parties,  be  applied,  first, 
to  the  unsecured  or  least  secured  items. 

Schuelenburg  v.  Martin,  1  McCrary,  348, 

2  Fed.  747;  Field  v.  Holland,  6  Crane!i,  8, 

3  L.  ed.  136;  Alexandria  v.  Patten,  4 
Cranch,  317,  2  L.  ed.  633;  United  States  v. 
January,  7  Cranch,  572,  3  L.  ed.  443; 
Shellabarger  v.  Binns,  18  Kan.  345;  Black 
Diamond  Coal  Co.  v.  O'Neil,  65  Fed.  Ill; 
First  Nat.  Bank  v.  Hollingsworth,  78  Iowa, 
575,  6  L.R.A.  92,  43  N.  W.  636;  Smith  v. 
Lewiston  Steam  Mill,  66  N.  H.  613,  34  Atl. 
153;  Johnson's  Appeal,  37  Pa.  268;  Creasy 
V.  Emanuel  Reformed  Church,  1  Pa.  Sujer. 
Ct.  327;  Monsou  v.  Meyer,  93  111.  App.  94; 
Bell  &  C.  Co.  v.  Kentucky  Glass  Works  Co. 
106  Ky.  7,  50  S.  W.  2,  1092,  51  S.  W.  180; 
Hutches  V.  J.  I.  Case  Threshing  Mach.  Co. 
(Tex.  Civ.  App.)  35  S.  W.  60;  Coxe  Bros. 
&  Co.  V.  Milbrath,  110  Wis.  499,  86  N.  W. 
174. 

Johnston,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  by  the  state 
against  the  United  States  Fidelity  & 
Guaranty  Company  on  a  bond  given  by  the 
First  National  Bank  of  Topeka  as  a  de- 
pository of  state  funds,  and  eigned  by  the 
defendant  company  as  surety.  At  the 
general  election  in  1902,  T.  T.  Kelly  was 
chosen  as  state  treasurer,  and  he  took  pos- 
session of  the  office  on  January  12,  1903. 
Among  his  first  official  acts  he  designated 
the  First  National  Bank  as  a  state  de- 
pository, and  on  January  20,  1903,  the  bank 
gave  to  the  state  a  bond  in  the  sum  of  $260,- 
000,  signed  by  the  defendant  company  as 
surety,  which  was  approved  by  the  executive 
council  on  January  28,  1903.  This  bond 
recited  that  the  bank  had  been  designate! 
"as  a  depository  for  the  collection  of  drafts, 
checks,  and  certificates  of  deposit  that  may 
come  into  his  [state  treasurer's]  hands  on 
account  of  any  claims  due  the  said  state  of 
Kansas,"  and  it  provided  that  if  the  bank 
"shall  promptly  collect  all  drafts,  checks, 
and  certificates  of  deposit  that  may  be  de- 
livered to  it  by  the  state  treasurer  for  col- 
lection, and  shall  safely  keep  the  proceeds 
of  all  such  collections  and  promptly  pay  the 
same  on  the  state  treasurer's  order,  and  if 
all  drafts  that  may  be  issued  to  said  state 
treasurer  by  it  shall  be  paid,  then  this  obli- 
gation to  be  void,  otherwise  to  remain  in 
full  force  and  virtue."  On  January  13, 
1903,  Kelly  deposited  with  the  bank  a  check 
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for  $155,385.87,  representing  money  of  the 
state  turned  over  to  him  by  his  predecessor, 
and  on  that  date  he  opened  an  account  with 
the  bank  in  his  own  name  as  state  treasurer, 
by  depositing  other  paper,  which  with  the 
check  mentioned  aggregated  $235,256.79.  He 
continued  to  deposit  paper  belonging  to 
the  state  from  day  to  day  until  April  14, 
1905,  when  the  last  deposit  was  made.  This 
paper  included  checks,  drafts,  certificates  of 
deposit,  and  warrants  representing  money 
due  the  state  as  taxes,  some  due  from  the 
municipalities  of  the  state,  and  some  de- 
rived from  fees  collected  by  the  insurance 
and  other  departments  of  the  state. 
The  bank  failed,  and  on  July  3,  1905,  a  re- 
ceiver was  appointed,  and  at  that  time  the 
state  had  on  deposit  in  the  bank  $547,575.00. 
Of  this  amount  the  receiver  has  paid  to  the 
state  $448,859.11,  leaving  a  balance  of  $98,- 
715.95,  which,  with  interest  as  computed, 
amounts*  to  $139,003.06.  Verdict  was  re- 
turned, and  judgment  given  for  this  amount, 
and  from  the  judgment  the  company  ap- 
peals. 

The  state  made  a  motion  to  dismiss  the 
proceeding  on  the  ground  that  the  company 
had  not  taken  an  appeal,  writ  of  error,  or 
supersedeas  within  sixty  days  after  the 
rendition  of  the  judgment  against  it.  The 
motion  was  denied  some  time  ago,  but  the 
writing  of  an  opinion  disposing  of  it  was 
deferred  until  the  final  decision  on  the 
merits  of  the  case.  The  motion  was  based 
on  §  535  of  the  General  Statutes  of  1901, 
which  provides  that  the  neglect  or  refusal  of 
a  bonding  company  to  pay  a  judgment  ren- 
dered against  it  on  its  bond,  from  which  no 
appeal  is  taken  within  sixty  days,  shall 
operate  to  forfeit  its  right  to  do  business 
under  the  act.  The  appeal  in  the  present 
case  was  not  taken  within  the  prescribed 
time.  While  the  act  does  not^  in  express 
terms,  deny  the  right  of  appeal  to  a  com- 
pany which  fails  to  pay  a  judgment  in  time, 
it  is  contended  that  under  the  decisions  of 
Modern  Woodmen  v.  Heath,  71  Kan.  148,  79 
Pac.  1091,  and  Sons  &  Daughters  of  Justice 
V.  Swift,  73  Kan.  255,  84  Pac.  984,  it  must 
be  held  to  hai^e  that  effect.  These  de- 
cisions were  based  upon  an  insurance  stat- 
ute which  in  most  respects  is  like  the  one 
governing  bonding  companies.  However, 
there  is  a  difTercnce  between  the  provisions. 
The  insurance  statute  provides  that  a  fra- 
ternal benefit  society  which  fails  to  pay  any 
judgment  rendered  against  it  "in  any  court 
in  this  state  unappealed  from,  within  sixty 
days  from  the  rendition  of  such  judgment 
.  .  .  shall  be  excluded  from  doing  busi- 
ness within  this  state."  Gen.  Stat.  1901,  § 
3580.  The  act  in  question  is  that,  if  a 
bonding  company  shall  fail  to  pay  any  final 
judgment  against  it,  from  which  no  appeal, 
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writ  of  error,  or  supersedeas  has  been  taken 
within  sixty  days  after  the  rendition  of  the 
judgment,  it  shall  forfeit  its  right  to  do 
business.  The  decision  in  Modern  Wood- 
men v.  Heath,  supra,  pushed  interpretation 
to  the  limit;  and,  while  that  decision  and 
the  one  which  followed  it  are  adhered  to, 
the  court  does  not  feel  justified  in  extending 
them  farther  under  a  different  and  more 
limited  statute.  The  language  in  the  in- 
surance statute  "any  court  in  this  state,'' 
clearly  means  "any  court  of  this  state"  be- 
cause jUst  preceding  it  in  the  same  section 
there  is  a  provision  relating  to  the  removal 
to  the  Federal  court  of  a  suit  commenced  "in 
any  of  the  courts  in  this  state,"  The  same 
language  is  used  in  §  534  in  the  same  con- 
nection. The  insurance  statute  was  enacted 
in  1898,  and  the  bunding  company  act  in 
1895.  The  difference  in  the  language  is 
significant.  In  one  case  it  refers  to  a  final 
judgment  of  a  state  court,  in  the  other  to  a 
final  judgment  .in  any  court.  The  legis- 
lature can  restrict  the  period  within  which 
steps  may  be  taken  to  review  a  judgment  in 
a  state  court,  but  cannot  regulate  appellate 
procedure  in  the  Federal  courts.  It  can 
reasonably  be  supposed  that  the  legislature 
intended  a  limit  when  it  was  referring  to 
state  courts,  but  it  cannot  be  thought  to 
have  intended  that  when  it  was  referring  to 
judgments  generally.  The  context  clearly 
shows  that  the  words  "in  this  state"  were 
inserted  in  the  insurance  statute  to  show 
that  the  provision  was  not  intended  to  apply 
to  Federal  courts.  If  anyone  desired  to  sue 
an  insurance  company  in  the  Federal  court, 
he  thereby  waived  the  benefit  of  the  sixty 
day  provision.  If  he  chose  the  state  court, 
the  statute  preserved  the  right  to  him  by 
forbidding  a  removal  to  the  Federal  court. 
It  is  equally  clear  that  in  the  bonding  com- 
pany act  the  sixty  day  provision  refers  to 
both  state  and  Federal  courts.  In  view  of 
the  differences  between  the  two  statutes  the 
decisions  referred  to  are  not  controlling, 
and  it  cannot  be  held  that  the  neglect  or 
refusal  of  a  bonding  company  to  pay  within 
the  prescribed  time  shall  be  visited  with  any 
any  other  penalty  than  a  forfeiture  of  its 
right  to  do  business  under  the  act.  The 
motion  was  therefore  denied. 

In  behalf  of  the  appellant  it  is  contended 
that  its  demurrer  to  the  evidence  should 
have  been  sustained,  and  that  its  motion, 
made  at  the  close  of  the  testimony,  to  direct 
a  verdict  in  its  favor,  should  have  been  al- 
lowed. Several  reasons  are  ilrged  why  these 
rulings  are  erroneous.  One  is  that  under 
the  national  banking  laws  the  bank  was 
without  corporate  power  to  assume  the 
obligations  written  in  the  bond  to  pay  the 
state  the  full  amount  of  all  collections  it 
should  make.     Another  is  that  under  the 
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depository  act,  which  it  contend!  must  be 
read  into  the  contract  of  the  surety,  pro- 
vision was  only  made  for  the  collection  of 
paper  due  the  state  for  taxes,  and  that  as 
other  deposits  were  made  and  mingled  with 
the  money  derived  from  taxes,  and  no  show- 
ing was  made  as  to  the  particular  amount 
due  for  taxes,  there  was  no  basis  for  a 
verdict.  Another  reason  urged  for  reversal 
is  that  the  deposits  were  not  for  collection, 
but  were  allowed  to  remain  in  the  bank  in- 
definitely, to  be  checked  out  by  the  treas- 
urer the  same  as  any  ordinary  commercial 
deposit,  when  the  law  contemplates  that  the 
paper  shall  be  promptly  collected,  and  the 
money  promptly  withdrawn  and  placed  in 
the  vaults  of  the  state  treasury,  and  that  in 
this  case  the  money  was  allowed  to  remain 
in  the  bank  for  long  periods  under  some 
unlawful  arrangement  between  the  bank  and 
the  treasurer,  the  extent  of  which  the  ap- 
pellant was  not  permitted  fully  to  inquire 
into  on  cross-examination  of  the  state  treas- 
urer. It  appears  that  when  checks,  drafts, 
and  other  paper  were  received  by  the  treas- 
urer they  were  deposited  in  the  bank,  with 
the  understanding  that  the  bank  should 
have  about  ten  days  to  make  the  collection, 
and  if  not  then  notified  to  the  contrary,  the 
treasurer  could  assume  that  the  collection 
had  been  made,  and  the  amount  was  then 
charged  against  the  bank,  and  a  receipt  sent 
to  the  party  from  whom  the  paper  was  ob- 
tained. The  money  collected  remained  in 
the  bank  until  the  treasurer  drew  orders 
for  such  sums  as  were  necessary  to  meet  the 
expenses  and  demands  of  the  state.  The 
contention  is  that  the  arrangements  and 
practices  in  respect  to  these  state  funds,  as 
between  the  treasurer  and  the  bank,  were 
illegal,  and  therefore  not  binding  on  the 
surety.  If,  instead  of  depositing  the  money 
for  collection,  as  the  law  contemplates,  it 
was  in  fact  allowed  by  the  treasurer  to  re- 
main in  the  bank  for  long  periods,  and  a 
consideration  was  paid  for  its  use,  as  ap- 
pellants sought  to  show,  may  the  bank  set 
that  up  as  a  defense,  when  the  state  de- 
mands payment  of  the  money  which  the 
bank  has  collected  and  holds,  or  is  it  any 
reason  why  the  appellant  should  escape  lia- 
bility on  the  obligations  written  in  the  bond 
which  it  signed?  The  depository  bank  was 
an  oflScial  agent  of  the  state,  an  agent  which 
has  been  designated  as  a  quasi  public  of- 
ficial. Snattinger  v.  Tupeka,  80  Kan.  341, 
102  Pac.  600.  The  bond  was  given  to  pro- 
tect the  state  as  against  official  delinquency. 
The  extent  of  the  obligation  of  the  surety 
is  written  in  the  bond.  There  is  no  pro- 
vision in  it  by  which  the  state  binds  itself 
that  the  treasurer  or  the  bank  shall  faith- 
fully follow  the  law.  The  main  reason  for 
requiring  a  bond  ii  to  guard  against  pos- 
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sible  defaults  and  the  neglect  or  misconduct 
of  ofllcers.  Under  the  law  deposits  of  drafts, 
checks,  and  certificates  of  deposit  belong- 
ing to  the  state  might  be  made  by  the 
treasurer  in  the  bank  for  collection,  and  not 
as  a  general  deposit  or  as  a  loan.  Laws 
1801,  chap.  41,  §§  2,  3.  The  bank  undertook 
to  make  collections  for  the  'state,  and  not 
to  hold  and  use  state  funds  as  a  borrower. 
If  the  bank  made  an  improper  use  of  the 
funds,  with  or  without  the  consent  of  the 
treasurer,  it  will  not  avail  the  surety.  Its 
liability  is  not  contingent  upon  the  neglect 
of  the  treasurer  or  the  legality  of  his  action. 
Mr.  Justice  Story,  in  speaking  of  the  rule 
that  the  neglect  of  an  officer  is  not  im- 
putable to  the  government,  said :  "The  gov- 
ernment can  transact  its  business  only 
through  its  agents;  and  its  fiscal  operations 
are  so  various,  and  its  agencies  so  numer- 
ous and  scattered,  that  the  utmost  vigrilance 
would  not  save  the  public  from  the  most 
serious  losses  if  the  doctrine  of  laches  can 
be  applied  to  its  transactions.  It  would, 
in  effect,  work  a  repeal  of  all  its  securities." 
United  States  v.  Kirkpatrick,  0  Wheat  720, 
6  L.  ed.  100.  The  case  of  Manley  v.  Atchi- 
son, 0  Kan.  358,  was  an  action  against  a  de- 
faulting city  treasurer.  He  had  been  ap- 
pointed under  an  agreement  with  the  city 
council  that  he  should  serve  without  com- 
pensation, and  pay  7  per  cent  interest  on 
the  current  funds  of  the  city  in  his  hands. 
On  the  trial  the  sureties  on  his  bond  set  up 
the  excuse,  and  tried  to  show  that  the  city 
was  in  complicity  with  the  treasurer  in  an 
unlawful  arrangement,  and  that,  the  council 
having  authorized  the  treasurer  to  use  funds 
in  his  private  business  with  their  knowl- 
edge, they  were  not  held  for  any  loss.  The 
court  ruled  that  the  illegal  acts  of  the 
council  did  not  excuse  the  illegal  acts  of 
the  treasurer;  that  the  law  prescribed  the 
duties  of  each;  when  either  went  outside  of 
the  law,  the  act  as  to  the  city  was  in- 
operative and  void;  that  the  law  and  the 
bond  required  the  treasurer  to  safely  keep 
the  funds  for  public  purposes,  and  that  the 
council  could  give  him  no  right  to  use  them 
for  any  other  purpose.  In  the  opinion  it 
was  said:  "He  got  his  power  by  his  ap- 
pointment; but  his  duties  were  defined  by 
law,  and  were  not  a  subject  of  bargain  and 
trade  between  himself  and  the  mayor  and 
council.  Their  consent  or  agreement  that 
he  should  use  the  funds  in  his  business  gave 
him  no  right  so  to  do.  An  illegal  contract 
could  not  enlarge  the  power  of  the  city 
treasurer;  neither  could  it  limit  his  re- 
sponsibility. That  the  illegal  contract  was 
made  with  the  other  agents  of  the  city 
does  not  change  the  principle,  nor  alter  the 
duties  and  obligations  of  the  treasurer. 
They  remained  the  same,  and  were  defined 
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by  law.  Any  other  conclusion  would  lead 
to  endless  confusion,  and  often  end  in  ruin 
to  cities.  The  whole  fallacy  of  the  argu- 
ment of  the  plaintiffs  in  error  lies  in  con- 
founding the  mayor  and  council  of  a  city 
with  the  city  itself.  Although  their  powers 
are  greater,  they  are  no  more  the  city  than 
is  the  city  marshal  or  the  city  attorney; 
and  either  of  these  officers  would  have  had 
as  much  right  to  make  a  contract  with  the 
treasurer,  such  as  was  attempted  to  be 
proven  in  this  case,  as  had  the  mayor  and 
council,  and  a  contract  with  either  would 
have  been  as  valid  and  binding.  The  con- 
tract or  agreement  sought  to  be  proven  in 
no  wise  lessened  the  obligation  of  the 
treasurer;  neither  did  it  affect  the  liability 
of  his  sureties."  The  same  question  was 
involved  to  some  extent  in  Loper  v.  State, 
48  Kan.  540,  29  Pac.  687,  where  an  illegal 
arrangement  was  made  as  to  the  deposit 
of  county  funds,  and  the  county  commis- 
sioners had  contributed  to  it  by  failing  to 
designate  a  depository.  The  sureties  on  the 
bond  of  the  defaulting  treasurer,  who  under 
the  arrangement  had  the  use  of  the  public 
funds,  set  up  as  a  defense  the  neglect  of 
the  commissioners.  In  response  to  this  the 
court  said:  "Parties  cannot  make  an  ar- 
rangement favoring  the  violation  of  a  stat- 
ute  regulating  the  duties  of  a  public  officer, 
and,  having  obtained  an  advantage  or  profit 
thereby,  ask  that  their  liability  upon  the 
official  bond  of  such  officer  be  lessened  or 
discharged  because  the  statute  w^as  not 
complied  with."  See  also  Rose  v.  Douglass 
Twp.  52  Kan.  451,  39  Am.  St.  Rep.  354,  34 
Pac.  1046;  Hart  v.  United  States,  95  U.  S. 
316,  24  L.  ed.  479;  St.  Louis  County  v.  Se- 
curity Bank,  75  Minn.  174,  77  N.  W.  816; 
Ramsay  v.  People,  197  111.  572,  90  Am.  St. 
Rep.  177,  64  N.  E.  549;  Stoeckle  v.  Arm- 
strong, 8  Del.  Ch.  150,  38  Atl.  1059 ;  Ander- 
son V.  Blair,  121  Ga.  120,  48  S.  E.  951,  2  A. 
&  E.  Ann.  Cas.  165;  State  v.  Pederson,  135 
Wis.  31,  114  N.  W.  828;  Com.  v.  Tate,  89 
Ky.  587,  13  S.  W.  113;  27  Am.  &  Eng.  Enc. 
Law,  p.   544. 

The  bank  knew  the  scope  of  the  duties 
and  powers  of  the  state  treasurer,  knew 
that  he  had  power  to  deposit  drafts,  checks, 
and  other  paper  for  collection  only,  and  it 
could  not  by  its  methods  of  bookkeeping  or 
of  handling  the  deposits,  or  by  any  arrange- 
ment it  might  make  with  the  treasurer, 
limit  its  responsibility  to  the  state,  and  the 
surety  is  in  no  better  position.  It  is  argued 
that  only  drafts,  checks,  and  certificates  of 
deposit  for  taxes  were  in  the  contemplation 
of  the  parties,  that  the  provision  for  the  ap- 
pointment of  a  depository  is  part  of  an  act 
relating  to  taxation,  and  that  because  of 
the  restricted  title  of  the  act  its  provisions 
can  only  apply  to  drafts,  checks,  and  certifi- 
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cates  of  deposit  derived  from  taxes,  and  if 
any  of  the  provisions  are  broad  enough  to 
cover  more  than  these,  it  is  necessarily  un- 
constitutional. These  contentions,  however, 
are  hardly  open  to  appellant.  The  recitals 
in  the  bond,  as  we  have  seen,  do  not  limit 
the  deposits  to  be  made  with  the  bank  to 
drafts  and  other  paper  of  the  state  arising 
from  taxes.  These  recitals  are  binding  on 
those  who  signed  the  bond,  and  the  appel- 
lant is  therefore  estopped  to  deny  that  the 
bank  had  been  designated  "as  a  depository 
for  the  collection  of  drafts,  checks,  and 
certificates  of  deposit  that  may  come  into 
his  [the  state  treasurer's]  hands  on  ac- 
count of  any  claims  due  the  said  state  of 
Kansas."  After  reciting  that  the  bank  had 
been  so  designated  for  the  collection  of  paper 
delivered  to  it  "on  account  of  any  claims 
due  the  said  state  of  Kansas,''  the  bond 
recited  the  condition  that  the  "bank  shall 
promptly  collect  all  drafts,  checks,  and 
certificates  of  deposit  that  may  be  delivered 
to  it  by  the  state  treasurer  for  collection, 
and  shall  safely  keep  the  proceeds  of  all 
such  collections  and  promptly  pay  the  same 
on  the  state  treasurer's  order."  Having 
solemnly  alleged  these  facts  in  the  bond 
which  it  signed,  and  having  thereby  enabled 
the  bank  to  obtain  possession  of  the  funds 
of  the  state  arising  from  other  sources  than 
taxes,  the  appellant  is  estopped  to  deny  the 
existence  of  any  of  the  relevant  facts  re- 
cited. It  will  not  be  permitted  to  deny  that 
the  paper  wajs  delivered  to  it  for  collection, 
nor  that  the  bank  undertook  to  collect  paper 
derived  from  sources  other  than  taxes,  nor 
yet  that  the  depository  act  is  valid.  Snat- 
tinger  v.  Topeka,  80  Kan.  341,  102  Pac. 
509. 

The  effect  of  a  recital  in  a  bond  was  be- 
fore the  supreme  court  of  Minnesota  in 
Jefferson  v.  McCarthy,  44  Minn.  20,  46  N. 
W.  140,  where  it  was  said:  "It  is  well 
settled  that  an  allegation  or  recital  in  a 
bond,  which  is  certain  in  its  terms  and 
relevant  to  the  matter  in  hand,  is  conclusive 
between  the  parties  to  a  controversy  grow- 
ing out  of  the  instrument  itself,  or  the 
transaction  in  which  it  was  executed."  In 
St.  Louis  County  v.  American  Loan  &  T.  Co. 
75  Minn.  489,  78  N.  W.  113,  the  bond  re- 
cited that  a  trust  company  had  been  duly 
designated  as  a  depository  of  county  funds. 
A  question  arose  as  to  whether  there  lied 
been  a  legal  designation.  The  bond,  how- 
ever, was  approved,  and  the  treasurer  de- 
posited the  funds  of  the  county  with  the 
trUst  company.  It  was  held  that  the  recital 
in  the  bond  was  an  admission  that  the  com- 
pany had  been  designated  as  a  depository, 
and  it  was  further  said  that  "if  the  bond 
was  approved,  and  thereupon  the  money  of 
the  county  was  deposited    .     .     .     under  tho 
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bond,  the  sureties,  as  against  the  county, 
would  be  estopped  to  deny  that  .  .  . 
[it]  had  been  designated  a  depository,  and 
received  the  money  as  a  de  facto  depository 
at  least."  In  1  Brandt  on  Suretyship  & 
Guaranty,  3d  ed.  §  52,  it  was  said:  "The 
general  rule  is  that  sureties  are  estopped  to 
deny  the  facts  recited  in  the  obligations 
signed  by  them,  and  this  whether  the  re- 
citals are  true  or  false  in  fact.  Having  once 
solemnly  alleged  the  existence  of  the  facts, 
they  cannot  afterwards  be  heard  to  deny 
it"  In  Blanco  v.  State,  68  Neb.  657,  78 
N.  W.  1056,  sureties  who  signed  an  official 
bond  Attempted  to  shew  that  the  office  to 
which  their  principal  had  been  appointed 
was  unconstitutional,  and  that  court  held 
that,  "having  by  their  voluntary  act  se- 
cured to  Hilton  the  fruits  of  the  law,  which 
was  constructively  incorporated  into  the 
bond,  they  are  now,  by  a  plain  principle  of 
justice,  forbidden  to  deny  that  the  law  was 
constitutionally  enacted.'  The  8ame  ques- 
tion was  raised  in  Thompson  v.  Rush,  66 
Neb.  758,  92  N.  W.  1060,  where  it  was  stat- 
ed that  "the  rule  seems  to  be  settled  upon 
authority  that  sureties  upon  a  bond  will  not 
be  permitted  to  deny  facts  recited  in  the 
instrument  which  the}  have  signed."  See 
also  Simpson  v.  Greeley,  8  Kan.  686; 
Sponenbarger  v.  Lemert,  23  Kan.  55;  Hax- 
tun  V.  Sizer,  23  Kan.  310;  Red  Wing  Sewer 
Pipe  Co.  V.  Donnelly,  102  Minn.  192,  120 
Am.  St.  Rep.  619,  113  N.  W.  1;  Meeker 
County  V.  Butler,  25  Minn.  363;  Greengard 
V.  Fretz,  64  Minn.  10,  65  N.  W.  949; 
Hennepin  County  v.  State  Bank,  0<  Minn. 
180,  66  N.  W.  143;  Gray  v.  State,  78  Ind. 
68,  41  Am.  Rep.  545;  Buhrer  v.  Baldwin, 
137  Mich.  263,  100  N.  W.  468;  32  Cyc.  Law 
&  Proc.  p.  69. 

Under  the  rule  of  the  authorities  appel- 
lant is  precluded  from  denying  the  authority 
of  the  bank  to  execute  the  bond,  or  that  it 
is  binding  according  to  its  terms.  It  is  con- 
tended, however,  that  estoppel  was  not  suf- 
ficiently pleaded  to  make  the  principle 
available  to  the  state  as  against  appellant. 
While  the  state  did  not  explicitly  aver  that 
the  facts  stated  operated  to  estop  appel- 
lant from  denying  liability  on  the  bond, 
all  of  the  facts  necessary  to  sustain  an 
estoppel  were  set  forth  in  its  pleadings.  The 
facts  out  of  which  estoppel  arose  having 
been  pleaded,  it  was  not  essential  to  state 
the  legal  conclusions  which  followed,  or 
the  consequences  to  be  drawn  from  them. 
Anderson  v.  Walker,  78  Kan.  784,  99  Pac. 
270.  Under  the  pleadings  testimony  to 
establish  estoppel  was  received,  and  this 
claim  was  not  inconsistent  w^ith  the  other 
positions  taken  by  the  state.  The  point  in- 
sisted on,  that  the  bank  was  only  a  collector, 
and  that  moneys  when  collected  should  be 
26  L.R.A.(N.S.) 


withdrawn  at  once  and  held  in  the  state 
treasury,  is  hardly  supported  by  either  the 
provisions  of  the  statute  or  the  recitals  in 
the  bond.  In  addition  to  the  requirement 
that  the  depository  shall  promptly  collect 
the  paper  delivered  to  it  by  the  state  treas- 
urer, the  statute  provides  for  the  "safe- 
keeping" (Laws  1891,  chap.  41,  §  2)  of  the 
funds  which  it  collects.  It  also  provides  for 
the  prompt  payment  of  the  same  on  the 
state  treasurer's  order,  but  it  does  not 
specify  when  such  order  shall  be  drawn. 
The  bond  in  terms  stipulated  that  the  bank 
should  safely  keep  the  collections  made,  and 
this  condition  is  as  important  as  the  one 
providing  for  prompt  collections.  It  con- 
tained no  limitations  upon  the  time  the 
funds  collected  by  the  bank  should  be  safely 
kept,  and  the  ordinary  interpretation  of 
such  language  would  be  that  the  bank 
should  safely  keep  the  moneys  until  they 
were  withdrawn  under  the  state  treasurer's 
order.  If  that  officer  transgressed  the  law 
by  failing  to  withdraw  such  moneys  when 
collected,  that  fact,  as  we  have  seen,  does 
not  avail  the  suretjr.  It  may  also  be  said 
that  if  the  bond  does  not  strictly  follow  the 
requirements  of  the  statute,  it  has  the  ele- 
ments and  binding  force  of  a  common-law 
obligation.  It  was  voluntarily  given  upon 
sufficient  consideration,  and  is  not  pro- 
hibited by  statute  or  against  public  policy; 
and,  when  the  bank  by  means  of  the  bond 
secured  possession  of  the  state  funds, 
neither  it  nor  the  surety  can  well  escape  lia- 
bility for  nonperformance  of  the  conditions 
of  the  bond. 

There  is  a  contention  that  the  appellant 
was  held  for  deposits  made  when  the  bond 
was  not  in  force,  both  before  the  bond  be- 
came effective,  at  the  beginning  of  the  ac- 
count, as  well  as  after  it  was  nullified  by 
the  repeal  of  the  statute  under  which  the 
bond  was  given.  Considerable  sums  were 
de])osited  in  the  bank  between  the  time  of 
designation  and  the  execution  and  approval 
of  the  bond.  As  to  these  it  is  argued  that 
under  the  decisions  upon  bonds  given  by 
county  depositories  the  bond  in  question 
must  be  held  to  be  retrospective  in  char- 
acter, and  to  cover  all  deposits  and  col- 
lections due  the  state  when  the  bond  was 
executed  and  approved.  Brown  v.  Wyan- 
dotte County,  58  Kan.  672,  50  Pac.  888; 
Myers  v.  Kiowa  Coimty,  60  Kan.  189,  66 
Pac.  11.  It  is  unnecessary  to  place  the  lia- 
bility of  the  surety  on  this  ground.  If  these 
deposits  are  outside  of  the  bond,  and  un- 
secured, the  doctrine  of  the  application  of 
payments  when  applied  will  bring  the  same 
result.  It  is  contended,  however,  that  the 
court  erred  in  charging  the  jury  in  respect 
to  this  rule.  First,  it  may  be  said  that  the 
legislature  of   1905   changed  the  policy  of 


872 


KANSAS  SUPREME  COURT. 


Jav. 


the  state  in  regard  to  the  deposit  of  public 
funds^  and  the  act  providing  the  new  plan 
contained  an  express  repeal  of  the  former 
statute.  Laws  1905,  chap.  47 1«  §  19.  On 
one  side  it  is  contended  that  the  repeal  of 
the  statute  on  March  18,  1906,  ended  the 
right  of  the  treasurer  to  make  deposits, 
and  there  could  be  no  liability  on  the  bond 
for  those  made  after  that  time.  On  the 
other  side,  it  is  contended  that  the  legis- 
lative intention  must  have  been  to  continue 
the  old  law  in  force,  as  it  furnishes  the  only 
machinery  for  obtaining  funds  from  county 
treasurers,  until  the  machinery  of  the  new 
law  could  be  put  into  operation,  and  that 
was  sometime  after  August^  1905,  and  they 
cite  State  ex  rel.  Jackson  v.  Harsha,  80 
Kan.  72,  101  Pac.  454.  Granting  that  the 
act  was  repealed,  as  contended,  and  that  the 
deposits  made  after  March  18,  1905,  are 
not  secured  by  the  bond,  they  are  not  in- 
cluded in  the  verdict  under  the  rule  of  the 
application  of  payments.  .  The  court  in- 
structed the  jury  in  substance  that  when  a 
debtor  owes  debts,  some  secured  and  some 
unsecured,  and  makes  payments  without 
specifying  what  debts  he  intends  to  pay, 
the  law  will  apply  the  payments  on  the  un- 
secured debts.  When  the  account  of  de- 
posits and  payments  made  after  March  18, 
1905,  is  cast  up,  and  the  rule  mentioned  ap- 
plied, the  amount  awarded  is  found  to  be 
covered  by  the  bond. 

It  is  argued,  however,  that  the  court  gave 
contradictory  and  confusing  instructions 
by  stating  the  rule  of  "first  in  first  out," 
or  that  the  first  credit  items  are  applied  to 
the  earliest  debit  items,  and  then  giving  the 
other  rule  respecting  the  application  of  pay- 
ments to  secured  and  unsecured  debts.  The 
court  told  the  jury  that  the  ordinary  rule 
in  running  accounts  was  that  the  first  credit 
items  extinguished  the  first  debit  items,  but, 
after  stating  the  ordinary  rule,  gave  the  ad- 
ditional one,  based  on  equitable  grounds,  that 
jmyments  in  certain  cases  should  be  applied 
on  the  unsecured  rather  than  on  the  secured 
debts.  In  effect  the  jury  were  instructed 
that  if  the  account  was  found  not  to  em- 
brace secured  and  unsecured  debts,  and  the 
equitable  grounds  did  not  exist,  the  first  or 
ordinary  rule  should  be  applied,  but  if  there 
were  secured  and  unsecured  debts  in  the 
account,  and  no  appropriation  of  payments 
by  the  parties,  then  the  second  rule  should 
be  applied.  There  was  practically  no  dis- 
pute in  the  facts  in  this  respect,  and  no 
danger  of  misleading  the  jury.  The  rule 
was  adopted  afid  applied  in  an  early  case 
in  this  state,  and  it  seems  to  be  the  one 
applied  by  all  courts,  except  in  a  few  states 
where  the  civil-law  rule  has  been  adopted. 
Shellabarger  v.  Binns,  18  Kan.  345;  30 
Cyc.  Law  &  Proc.  p.  1246. 
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.There  is  complaint,  too,  that  the  court 
advised  the  jury  that,  as  there  were  partial 
payments,  they  should  compute  interest  un- 
der  the  mercantile  method  rather  than 
under  the  United  States  rule,  w^hich  has  re- 
ceived the  sanction  of  this  court.  Christie 
V.  Scott,  77  Kan.  257,  94  Pac.  214.  The 
rule  applied  by  the  court,  however,  operated 
to  reduce  the  amount  of  the  d^t,  and,  hav- 
ing resulted  in  benefit  rather  than  injury 
to  appellant,  there  is  no  reason  to  complain. 

A  number  of  objections  to  rulings  upon 
the  admission  of  evidence  have  been  argued, 
but  the  view  which  has  been  taken  of  the 
case  renders  them  immaterial,  and  the  same 
may  be  said  of  other  objections  to  the  in- 
structions. All  have  been  examined,  and 
none  found  to  be  prejudicial,  nor  do  we 
discover  any  grounds  for  a  reversal  of  the 
judgment.     It  is  therefore  affirmed. 

All  the  Justices  concur. 


Petition  for  rehearing  denied. 


NORTH  DAKOTA  SUPRE»IE  COURT. 

STATE  OF  NORTH  DAKOTA,  Respt., 

V. 

FARGO   BOTTLING  WORKS   COMPANY, 

Appt. 

(—  N.  D.  — ,  124  N.  W.  387.) 

Penal  statute  —  construction. 

1.  Chapter  187,  p.  277,  Laws  1909, 
amending,  as  it  does,  §  9366,  Rev,  Codes 
1905,  is  part  of  the  Penal  Code  of  this 
state,  and  its  construction  comes  within 
the  provision  of  §  8538,  Rev.  Codes  1905, 
that  "the  rule  of  the  common  law  that 
penal  statutes  are  to  be  strictly  construed 
has  no  application  to  this  Code.  All  its 
provisions  are  to  be  construed  according  to 

Headnotes  by  Ellswobth,  J. 


2Vofc.  —  Constitutional  power  to'  prohih" 
it  or  regulate  sale  of  nonintoxicating 
alcoholic  liquor. 

This  note  is  confined  to  cases  involving 
the  validity  of  statutes  which  expressly  pur- 
port to  control  the  sale  and  traffic  in  non- 
intoxicating  liquors  used  as  a  beverage,  and 
containing  &  certain  amount  of  alcohol; 
consequently  where  the  statute  involved  is 
expressly  directed  toward  intoxicating  li- 
quors, the  cases  are  not  in  point  and  have 
been  excluded;  so,  also,  cases  turning  mere- 
ly upon  the  question  whether  the  liquor  in- 
volved was  or  was  not  intoxicating,  or 
whether  it  could  be  used  as  a  beverage,  have 
been  excluded. 

Attention  is  especially  called  to  the  eases 
cited  in  the  notes  to  Luther  v.  State,  20 
L.R.A.(N.S.)  1146,  and  Bowlinsf  Green  v. 
McMullen,  post,  895,  which  hold  that  stat- 
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the  fair  purport  of  their  terms,  with  a  view 
to  effect  its  objects  and  to  promote  jus- 
tice." 

Same  —  legislatlTe  intent. 

2.  If  a  penal  statute  of  this  state  con- 
tains a  patent  ambiguity,  and  admits  of  two 
equally  reasonable  and  contradictory  con- 
structions, that  which  operates  in  favor  of 
a  party  accused  under  its  provisions  is  to 
be  preferred.  Nothing  will  be  regarded  as 
included  within  the  provisions  of  such  a 
statute  that  is  not  within  its  letter  as  well 
as  its  spirit.  If  the  meaning  of  such  a 
statute  is  simply  obscure,  the  legislative 
intent  in  the  passage  of  the  act  will  be  con- 
sidered as  a  light  to  assist  the  court  in  ar- 
riving with  more  accuracy  at  its  meaning. 
It  is  the  duty  of  a  court,  in  construing 
such  a  statute,  to  adopt  that  sense  of  the 
words  which  harmonizes  best  with  the  con- 
text, and  promotes  in  the  fullest  manner 
the  apparent  policy  and  objects  of  the  legis- 
lature. 

Same  —  Intoxicating  liquors. 

3.  Chapter  187,  p.  277,  Laws  1909,  con- 
strued in  the  light  of  these  principles,  is 
not  contradictory  in  its  terms,  and  is  not 
ambiguous  in  the  sense  that  it  is  suscepti- 
ble of  two  or  more  meanings,  equally  clear 
and  reasonable. 

Same  —  near  intoxicants. 

4.  Considered  with  its  context,  under  a 
fair,  reasonable,  and  ordinary  interpreta- 
tion of  the  wording,  the  clause  contained  in 
chapter  187,  p.  277,  Laws  1909,  in  the 
words,  "any  kind  of  beverage  whatsoever 
which,  retaining  the  alcoholic  principle  or 
other  intoxicating  qualities  as  a  distinctive 
force,  may  be  used  as  a  beverage  and  be- 


come a  substitute  for  the  ordinary  intoxi- 
cating drinks,"  is  intended  to  describe  a 
beverage  which  contains  alcohol  or  other 
drug  having  an  intoxicating  quality,  in  a 
quantity  reasonably  appreciable,  and  in 
which  such  drug  has  not,  by  chemical  com- 
bination with  other  drugs  also  contained  in 
the  liquor,  lost  its  intx)xicating  principle, 
which  liquor,  according  to  common  experi- 
ence and  observation,  will  be  resorted  to 
by  those  accustomed  to  use  intoxicating 
liquors  as  a  beverage  upon  a  failure  to 
procure  the  ordinary  intoxicating  drinks  in 
the  usual  way.  In  such  a  liquor,  alcohol 
or  other  drug  of  kindred  quality,  preserv- 
ing its  native  characteristics,  must  be  pres- 
ent, but  not  necessarily  in  such  quantity 
as  to  produce  intoxication. 

Statute  —  amendment  —  validity  —  title. 

6.  Chapter  187,  p.  277,  Laws  1909,  is  not 
in  any  of  its  parts  repugnant  to  §  61  of 
the  state  Constitution,  for  the  reason  that 
the  subject  of  the  act  is  not  expressed  in 
the  title.  Being  an  amendment  to  chapter 
110,  p.  309,  Laws  1890,  it  is  a  sufficient 
compliance  with  the  constitutional  require- 
ment if  the  subject-matter  of  such  amend- 
ment is  germane  to  the  subject  of  the 
original  act  of  which  this  amended  section 
is  a  part,  and  is  within  the  title  of  that 
act. 

Same  —  intoxicating    liquor  ^  legisla- 
tive definition. 

6.  Any  liquor  containing  alcohol  or  the 
alcoholic  principle  or  other  intoxicating 
quality,  when  declared  by  the  legislature  to 
be  an  intoxicating  liquor,  will  be  so  re- 
garded by  the  courts,  whether  or  not  its 
ordinary  use  will   produce  intoxication  in 


utes  forbidding  the  sale  of  certain  classes  of 
liquor  apply  to  nonintoxicating  liquors  be- 
longing to  the  designated  classes.  While 
the  most  of  these  cases  do  not  pass  upon 
the  validity  of  the  statute,  the  cases  pro- 
ceed upon  the  apparent  assumption  that  the 
statutes  are  valid  even  when  construed  to 
embrace  nonintoxicating  liquors. 

See  also  note  to  State  v.  Dannenburg, 
post,  890,  upon  the  subject,  "Power  of  munic- 
ipality to  regulate  the  sale  of  nonintoxicat- 
ing beverages." 

Upon  the  question  of  the  constitutional 
right  of  the  state  to  declare  certain  liquor 
intoxicating  irrespective  of  its  intoxicating 
character  as  a  matter  of  fact,  see  note 
to  State  v.  Frederickson,  6  L.R.A.  (N.S.) 
186. 

In  the  majority  of  cases  involving  the 
sale  of  "near  beer**  and  other  similar  bev- 
erages, the  statute  or  ordinance  governing 
the  case  regulates  or  prohibits  the  sale  of 
"intoxicating"  liquor,  and  the  primary  ques- 
tion is  whether  the  beverage  is  or  is  not  in- 
toxicating, so  as  to  be  within  the  meaning 
of  the  statute.  Such  cases  are,  of  course, 
not  within  the  scope  of  this  note. 

There  are  but  few  cases  which  directly 
pass  upon  this  question,  and  these  cases  sup- 
port the  decision  in  State  v.  Fargo  Bot- 
tling WoBKS  Company,  that  a  state  has 
power  to  regulate  or  prohibit  the  traffic  in 
26  L.R.A.(N.S.) 


beverages  which  contain  alcohol,  although 
they  are  not,  in  fact,  intoxicating. 

Thus,  in  Pennell  v.  State  (Wis.)  123  N. 
W.  116,  it  was  held  that  a  statute  forbid- 
ding the  sale  of  malt  liquors,  even  if  non- 
intoxicating, was  valid.  The  court  said :  "In 
enacting  a  police  regulation,  it  may  be 
found  necessary  to  include  within  the  pur- 
view of  the  statute  certain  acts  innocent, 
and  not  in  themselves  the  subject  of  police 
regulation,  where  the  inclusion  of  such  acte 
is  necessary  in  the  opinion  of  the  legislature 
to  make  the  police  regulation  effective." 

So,  in  Sawyer  v.  Botti  (Iowa)  —  L.R.A. 
(N.S.)  — ,  124  N.  W.  787,  the  court  said 
that  while  the  legislature  could  not  by  stat- 
ute make  an  intoxicating  liquor  out  of  a 
beverage  which  was  in  fact  not  intoxicat- 
ing, yet  it  could  extend  the  prohibition  of 
the  statiite  to  beverages  which  were  not  in 
fact  intoxicating. 

And  in  Com.  v.  Henry,  post,  883,  it  was 
held  that  the  legislature  had  power  to  regu- 
late and  control  the  sale  of  nonintoxicating 
alcoholic  liquor,  and  the  constitutional 
grant  to  tlie  legislature  of  power  to  regu- 
late or  control  the  manufacture  and  sale  of 
intoxicating  liquors  does  not  destroy  its 
power  to  regulate  the  sale  of  such  nonin- 
toxicating alcoholic  liquors,  where  such  reg- 
ulation is  necessary  to  control  tl\e  traffic  in 
intoxicating  liquors. 
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the  average  man.  A  definition  of  intoxi- 
cating liquor  including  within  its  provi- 
sions a  liquor  containing  the  alcoholic  prin- 
ciple, but  which  it  is  admitted  will  not  pro- 
duce intoxication  in  any  degree,  is  germane 
to  the  general  subject  of  chapter  110,  p. 
300,  Laws  1890,  and  within  the  title,  ''An 
Act  to  Prescribe  Penalties  for  the  Un- 
lawful Manufacture,  Sale,  and  Keeping  for 
Sale  of  Intoxicating  Liquors,  and  to  Regu- 
late the  Sale,  Barter,  and  Giving  Away  of 
Such  Liquors  for  Medical,  Scientific,  and 
Mechanical  Purposes." 

Same  —  amendment  ^  incorporation  of 
amended  act. 

7.  Chapter  187,  p.  277,  Laws  1909,  is 
complete  in  itself,  and  does  not  purport  to 
amend  §  9353,  Rev.  Codes  1905,  providing  a 
penalty  for  violations  of  the  prohibitory 
law,  and  while  it  by  implication  affects  and 
modifies  somewhat  the  meaning  of  said 
§  9353,  as  well  as  many  other  sections  of 
the  general  statute,  it  is  not  for  that  rea- 
son repugnant  to  §  64  of  the  state  Constitu- 
tion, requiring  that  all  portions  of  the 
amended  statute  that  are  retained  in  the 
new  enactment  be  incorporated  and  pub- 
lished in  the  amended  act. 

Intoxicating   liquor  —  near    intoxicant 
—  regulation  —  police  power. 

8.  A  malt  liquor  retaining  the  alcoholic 
principle  as  a  distinctive  force,  which  it  is 
admitted  is  "used  throughout  the  state  of 
North  Dakota  as  a  substitute  for  beer," 
cannot  be  regarded  as  an  innocent,  harm- 
less, and  healthful  beverage.  It  is  a  mat- 
ter of  common  knowledge  that  a  liquor  of 
this  description  may  be  harmful  in  the 
sense  that  its  use  cultivates  and  stimulates 
an  appetite  for  intoxicants  which  may  be- 
come seriously  detrimental  to  the  general 
welfare.  A  liquor  with  tiiese  characteris- 
tics and  used  in  this  manner  is  a  con- 
venient vehicle  of  subterfuge  and  fraud, 
and  a  means  of  evading  the  penalties  of  the 
prohibitory  law.  For  this  reason,  a  statute 
prohibiting  the  sale  of  such  liquo^  within 
the  state  is  a  legitimate  exercise  of  tlie 
police  power  of  the  state,  and  is  not  re- 
pugnant to  the  provisions  of  §§  1  and  13 
of  the  state  Constitution. 

Same  —  sale  —  validity. 

9.  Defendant  having  pleaded  guilty  to  an 
information  charging  that  it  sold  within 
the  state  a  liquor  labeled  "Purity  Malt," 
and  commonly  called  and  known  as  "Malt," 
which  is  a  malt  liquor  retaining  the  alco- 
holic principle  as  a  distinctive  force,  which 
was  and  is  sold  and  used  throughout  the 
state  of  North  Dakota  as  a  substitute  for 
beer,  and  that  said  beverage  contained  1.75 
per  cent  of  alcohol  by  volume  and  1.40  per 
cent  of  alcohol  by  weight,  is  guilty  of  a 
public  offense  and  liable  to  an  imposition 
of  the  penalties  provided  for  violation  of 
the  prohibitory  law  of  the  state. 

(Fisk,  J.,  dissents  from  propositions  4  and 

9.) 

(  January  7,  1910.) 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Cass  County, 
convicting  it  of  selling  intoxicating  liquors 
iit  violation  of  the  prohibitory  law.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  A.  Bangrs,  for  appellant: 

The  1909  amendment  does  not  embrace 
liquors  which,  in  fact,  are  nonintoxicating. 

Luther  v.  State,  83  Neb.  455,  20  L.R.A. 
(N.S.)  1146,  120  N.  W.  125. 

If  the  body  of  the  act  is  broad  enough  to 
embrace  a  liquor  in  fact  nonintoxicating, 
§  61  of  the  Constitution  is  offended,  because 
the  title  does  not  include  that  subject. 

Cooley,  Const.  Lim.  6th  ed.  p.  171,  note 
1;  People  ex  rel.  McConvill  v.  Hills,  35  N. 
Y.  449;  Watertown  v.  Fairbanks,  65  N.  Y. 
588;  Tingue  v.  Port  Chester,  101  N.  Y. 
294,  4  N.  E.  625;  Parfitt  v.  Furguson,  159 
N.  Y.  Ill,  53  N.  E.  707;  New  York  &  L.  L 
Bridge  Co.  v.  Smith,  148  N.  Y.  540,  42  N.  E. 
1088;  People  ex  rel.  Corscadden  v.  Howe, 
177  N.  Y.  499,  66  L.R.A.  664,  69  N.  E.  1114; 
Cahill  V.  Hogan,  180  N.  Y.  304,  73  N.  E. 
39;  State  ex  rel.  Goodsill  v.  Woodniansee, 
1  N.  D..246,  11  L.R.A.  420,  46  N.  W.  970; 
State  ex  rel.  Standish  v.  Nomland,  3  N.  D. 
427,  4  Am.  St.  Rep.  572,  57  N.  W.  85; 
Divet  V.  Richland  County,  8  N.  D.  65,  76 
N.  W.  993;  Richard  v.  Stark  County,  8  N.  D. 
392,  79  N.  W.  863;  Power  v.  Kitching,  30 
N.  D.  254,  88  Am.  St.  Rep.  691,  86  N.  W. 
737;  State  ex  rel.  Kol  v.  North  Dakota 
Children's  Home  Soc.  10  N.  D.  493,  88  N.  W. 
273;  Powers  Elevator  Co.  v.  Pottner,  16  N. 
D.  359,  113  N.  W.  703;  Eaton  v.  Guarantee 
Co.  11  N.  D.  79,  88  N.  W.  1029;  Erickson 
V.  Cass  County,  11  N.  D.  494,  92  N.  W. 
841;  State  ex  rel.  Erickson  v.  Burr,  16 
N.  D.  581,  113  N.  W.  706;  26  Am.  &,  Eng. 
Enc.  Law,  2d  ed.  pp.  589,  591,  594;  1  Lewis, 
Sutherland  Stat.  Constr.  2d  ed.  p.  236. 

An  act  to  prescribe  penalties  for  the 
unlawful  sale  of  intoxicating  liquors  is  not 
sufficiently  broad  to  support  penalties  im- 
posed upon  the  sale  of  nonintoxicating 
liquors. 

State  V.  Rumberg,  86  Minn.  399,  90  N.  W. 
1055;  Grosvenor  v.  Duffy,  121  Mich.  220,  86 
N.  W.  19;  Smith  v.  Annapolis,  97  Md.  730, 
57  Atl.  976;. Re  School  Dists.  23  Colo.  499, 
48  Pac.  647;  Philadelphia  use  of  Nestor 
V.  Spring  Garden  Farmers*  Market  Co.  161 
Pa.  522,  29  Atl.  286;  Ridge  Ave.  Pass.  R. 
Co.  V.  Philadelphia,  124  Pa.  219,  16  Atl. 
741;  Rogers  v.  Manufacturers*  Improv.  Co. 
109  Pa.  Ill,  1  Atl.  344;  People  v.  Gad- 
way,  61  Mich.  285,  1  Am.  St.  Rep.  578,  28 
N.  W.  301;  Harland  v.  Territory,  3  Wash. 
Terr.  131,  13  Pac.  453;  Percival  v.  Cowy- 
chee  &  W.   H.  Irrig.  Dist.   15   Wash.  480, 
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46  Pac.   1035;    State  y.   Porter,  53   Minn. 
279,  55  N.  W.  134. 

Mr.  V.  R.  Lovcll  also  for  appellant. 

Mr.  Arthur  W.  Fowler  for  respondent. 

Ellsworth,  J.,  delivered  the  opinion  of 
the  court: 

At  its  session  in  1909,  the  legislative  as- 
sembly of  North  Dakota  passed  an  act,  the 
wording  of  which,  including  the  title,  is  as 
follows : 

An  Act  to  Amend  §  9366  of  the  Revised 
Codes  of  North  Dakota,  as  Amended  by 
Chapter  191  of  the  Laws  of  1907,  Defin- 
ing Intoxicating  Liquors. 

Be  it  enacted  by  the  legislative  assembly 
of  the  state  of  North  Dakota: 

Sec.  9366.  Intoxicating  liquor  defined. — 
The  following  liquors  are  hereby  declared  to 
be  intoxicating,  and  their  intoxicating  qual- 
ity shall,  by  all  courts,  be  presumed,  i?iz.: 
Alcohol,  whisky,  rum,  brandy,  beer,  ale, 
porter,  wine,  and  hard  cider,  also  all  spirit- 
uous, malt,  vinous^  fennented,  or  other  in- 
toxicating liquors  or  mixtures  thereof,  by 
whatsoever  name  called,  whether  mentioned 
in  §  1  of  this  act  or  not,  that  will  produce 
intoxication  of  any  degree;  or  any  mixtures 
of  such,  or  any  kind  of  beverage  whatsoever, 
which,  retaining  the  alcoholic  principle  or 
other  intoxicating  qualities  as  a  distinc- 
tive force,  may  be  used  as  a  beverage  and 
become  a  substitute  for  the  ordinary  in- 
toxicating drinks,  or  any  liquors  or  liquids 
which  are  made,  sold,  or  offered  for  sale 
as  a  beverage,  and  which  shall  contain  co- 
eulus  indicus,  copperas,  opium,  cayenne 
pepper,,  picric  acid,  Indian  hemp,  strychnine, 
tobacco,  darnel  seed,  extract  of  logwood, 
salts  of  zinc,  copper,  or  lead,  alum  or  any 
of  its  compounds,  methyl  alcohol  or  its'  de- 
rivatives, amyl  alcohol,  or  any  extract  or 
compound  of  any  of  the  above  ingredients, 
shall  be  considered  and  held  to  be  intoxicat- 
ing liquors  within  the  meaning  of  this  chap- 
ter. 

Sec.  2.  Emergency. — Owing  to  the  inade- 
quate definition  of  intoxicating  liquors  now 
existing,  there  is  an  emergency  existing,. 
and  this  act  shall  take  effect  immediately 
upon  its  passage  and  approval. 

Laws  1909,  chap.  187,  p.  277. 

This  act  was  approved  by  the  governor  of 
North  Dakota  on  March  11,  1909,  and  under 
the  emergency  clause  attached  took  effect 
immediately.  On  June  30,  1909,  the  state's 
attorney  of  Cass  county  filed  in  the  district 
court  of  the  third  judicial  district  for  that 
eounty  an  information  against  the  Fargo 
Bottling  Works  Company,  the  defendant 
and  appellant  here,  the  charging  part  of 
26  L.R.A.(N.8.) 


which  is  to  the  effect  that  the  said  defend- 
ant, "a  corporation,  late  of  the  county  of 
Cass  and  state  aforesaid,  did  commit  the 
crime  of  selling  intoxicating  liquor,  com- 
mitted in  the  manner  following,  to  wit: 
That  at  said  time  and  place  the  said  de- 
fendant was  and  is  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  North  Dakota;  that 
at  said  time  and  place  the  said  defendant 
did  wilfully  and  unlawfully  sell  to  one 
Arthur  W.  Fowler  a  quart  bottle  full  of  a 
certain  beverage,  which  said  beverage  was 
then  and  there  labeled  'Purity  Malt,'  and  is 
commonly  called  and  known  throughout 
the  state  of  North  Dakota  as  'Malt,'  and 
was  and  is  a  malt  liquor,  and  that  in 
the  manufacture  and*  production  of  which 
said  beverage  no  alcohol  was  or  is  used 
as  an  ingredient,  but  in  which,  during  such 
manufacture,  the  alcohol  hereinafter  re- 
ferred to  was  and  is  produced  by  chemical 
action  in  the  beverage  itself,  and  which 
said  beverage  therefore  then  and  there  had 
and  retained,  by  reason  of  the  facts  afore- 
said, the  alcoholic  principle  as  a  distinctive 
force,  and  was  then  and  there  and  is  sold 
and  used  throughout  the  state  of  North 
Dakota  as  a  substitute  for  beer;  that  said 
beverage  aforesaid  contained  one  and  sev- 
enty-five one-hundredths  (1.75)  per  cent 
of  alcohol  by  volume,  and  one  and  forty 
one-hundredths  (1.40)  per  cent  of  alcohol 
by  weight.  Tliis  against  the  peace  and  dig- 
nity of  the  state  of  North  Dakota;  and  con- 
trary to  the  form  of  the  statutes  in  such 
cases  made  and  provided." 

To  this  information  the  defendant  corpo- 
ration, v/lien  summoned  to  appear  and  an- 
swer, pursuant  to  article  4,  chap.  15,  Code 
Crim.  Proc.  (Rev.  Codea  1905,  §§  10,222- 
10,230),  interposed  a  demurrer  on  the 
ground  ''that  the  said  information  did  not 
state  facts  sufiicient  to  constitute  a  public 
offense."  This  demurrer  was  argued  before 
the  district  court  and  overruled  by  the 
court  on  July  23,  1909.  Thereafter,  on 
August  18,  1909,  the  defendant  filed  a  writ- 
ten plea  by  the  terms  of  which  it  "pleads 
guilty  to  the  specific  facts  charged  in  the 
information  herein,  without  conceding,  how- 
ever, that  such  facts,  if  true,  constitute  a 
public  offense."  This  plea  being  received 
and  the  state's  attorney  having  moved  for 
judgment  against  defendant  upon  its  plea, 
the  defendant  interposed  a  motion  in  ar- 
rest of  judgment  upon  the  ground  "that 
the  information  herein  does  not  state  facts 
sufficient  to  constitute  a  public  offense." 
The  court  on  the  same  day  denied  the  mo- 
tion in  arrest  of  judgment,  and  holding 
that  the  defendant,  by  committing  the  acts 
charged  in  the  information,  was  guilty  of 
a    public    offense,    to    wit,    that    of    selling 
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intoxicating  liquor,  contrary  to  the  provi- 
sions of  chapter  65  of  the  Penal  Code,  as 
amended  (Rev.  Codes  1005,  §§  9353-9395), 
as  penalty  imposed  a  fine  of  $400,  and  made 
an  order  that  plaintiff  have  judgment 
against  the  defendant  corporation  for  that 
sum  together  with  its  costs  and  disburse- 
ments of  the  action.  A  judgment  in  accord- 
ance with  the  mandate  of  this  order  was  en- 
tered on  the  same  day,  from  which  judg- 
ment this  appeal  is  taken. 

In  this  court,  defendant  submits  for  con- 
sideration four  points,  any  of  which,  if  sus- 
tained, require  a  reversal  of  the  judgment 
of  the  district  court:  (1)  That  a  true  in- 
terpretation of  the  terms  of  chapter  187, 
Laws  1909,  does  not  include  within  the  defi- 
nition of  intoxicating  liquors  or  the  pro-  f 
hibition  of  the  statute  liquors  which,  in 
fact,  are  nonintoxicating;  (2)  that  if  the 
interpretation  contended  for  by  the  state  in 
this  case  is  the  true  interpretation  of  chap- 
ter 187,  Laws  1909,  then  the  provisions 
of  said  chapter  offend  §  61  of  the  state  Con- 
stitution, in  that  the  subject  of  the  act  is 
not  expressed  in  its  title;  (3)  that  if  the 
interpretation  contended  for  by  the  state  in 
this  case  is  the  true  interpretation  of  chap- 
ter 187,  Laws  1909,  then  the  statutory 
amendment  embraced  in  said  chapter  of- 
fends §  64  of  the  state  Constitution  so  far 
as  applied  to  the  facts  of  this  case,  because 
§  9353,  Rev.  Codes  1905,  upon  the  penal 
provisions  of  which  this  prosecution  is 
based,  is  not  "re-enacted  and  published  at 
length''  in  the  amendatory  act;  and  (4) 
that  chapter  187,  Laws  1909,  even  though 
not  vulnerable  to  the  constitutional  objec- 
tions heretofore  urged,  so  far  as  it  attempts 
to  include  within  the  penal  provisions  of 
our  statutes  one  prohibiting  the  manufac- 
ture and  sale  of  a  liquor  not  intoxicating, 
is  a  violation  of  an  essential  part  of  the 
rights  of  liberty  and  property  as  guaran- 
teed to  the  defendant  by  §  1  of  our  Consti- 
tution, in  that  it  seeks  to  interfere  with  de- 
fendant's enjoyment  upon  terms  of  equality 
with  all  others  in  similar  circumstances  of 
the  privilege  of  pursuing  an  ordinary  calling 
or  trade,  and  of  acquiring,  possessing,  and 
protecting  property,  to  an  extent  not  war- 
ranted by  a  legitimate  exercise  of  the  police 
powers  of  the  state. 

Considering  these  points  in  the  order  in 
which  they  are  enumerated,  we  v;ill  now  de- 
termine whether  or  not  chapter  187,  Laws 
1909,  as  fairly  and  reasonably  construed, 
embraces  within  its  terms  any  liquors  not 
generally  recognized  as  intoxicating.  In 
our  construction  of  this  statute  in  all  its 
parts,  we  bear  in  mind  that  it  is  a  penal 
statute;  that  nothing  is  to  be  regarded  as 
included  within  its  provisions  that  is  not 
within  its  letter  as  well  as  its  spirit;  and 
26  L.R.A.(N.S.) 


that,  if  it  contains  a  patent  ambiguity,  and 
admits  of  two  reasonable  and  contradictory 
constructions  that  which  operates  in  favor 
of  a  party  accused  under  its  provisions  is  to 
be  preferred.  Further  than  this,  however, 
rules  of  strict  construction,  especially  those  . 
of  the  common  law,  have  no  application  to 
the  statutes  of  our  state.  Section  187, 
Laws  1909,  amending,  as  it  does,  §  9366, 
Rev.  Codes,  1906,  is  part  of  our  Penal  Code, 
and  clearly  within  the  provision  that  "the 
rule  of  the  common  law  that  penal  statutes 
are  to  be  strictly  construed  has  no  applica- 
tion to  this  Code.  All  its  provisions  are  to 
be  construed  according  to  the  fair  purport 
of  their  terms,  with  a  view  to  effect  its  ob- 
jects and  promote  .justice."  Rev.  Codes 
1905,  §  8538.  Penal  statutes,  therefore, 
"like  all  others,  are  to  be  fairly  construed 
according  to  the  legislative  intent  as  ex- 
pressed in  the  enactment,  the  court  refusing, 
on  the  one  hand,  to  extend  the  punishment 
to  cases  which  are  not  clearly  embraced  in 
them,  and,  on  the  other,  equally  refusing  by 
any  mere  verbal  nicety  or  forced  considera- 
tion or  equitable  interpretation,  to  exonerate 
parties  plainly  within  their  scope."  2  Lew- 
is's Sutherland  Stat.  Constr.  2d  ed.  §  519. 
If  the  meaning  of  the  statute  or  of  some 
ot  its  parts  is  simply  obscure,  the  legisla- 
tive intent  in  the  passage  of  the  act  will  be 
considered  as  a  light  to  assist  the  court  in 
arriving  with  more  accuracy  at  its  meaning, 
and  a  construction  which  gives  some  mean- 
ing to  the  statute  or  an  obscure  part  or 
clause  thereof  will  be  preferred  to  one  which 
renders  it  entirely  nugatory  and  meaning- 
less. "In  short,"  as  well  stated  by  Judge 
Story,  "it  appears  to  me  that  the  proper 
course  in  all  these  cases  is  to  search  out  and 
follow  the  true  intent  of  the  legislature,  and 
to  adopt  that  sense  of  the  words  which  har- 
monizes best  with  the  context,  and  promotes 
in  the  fullest  manner  the  apparent  policy 
and  objects  of  the  legislature."  United 
States  V.  Winn,  3  Sumn.  209,  Fed.  Cas.  No. 
16,740.  It  is  apparent  at  a  glance  that  the 
purpose  of  this  chapter  is  to  define  the 
liquors  that  are  to  be  presumed  by  the 
courts  to  be  intoxicating  within  the  meaning 
of  the  statute  prohibiting  the  sale  and  man- 
ufacture of  intoxicating  liquors.  Pursuant 
to  this  purpose,  a  number  of  liquors  or  bev- 
erages are  enumerated,  divided  into  three 
or  four  classes,  the  first  class  including  only 
such  as  are  generally  recognized  as  intoxi- 
cating, viz.,  "alcohol,  whisky,  rum,  brandy, 
beer,  ale,  porter,  wine,  and  hard  cider."  The 
second  class  includes  not  by  name,  but  by 
general  designation,  "all  spirituous,  malt, 
vinous,  fermented,  or  other  intoxicating 
liquors  or  mixtures  thereof,  by  whatsoever 
name  called    •    •    •    that  will  produce  in- 
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toxication  of  any  degree,  or  any  mixtures 
of  such."  The  third  class,  by  a  description 
more  sweeping  and  general  than  any  in  the 
act  embraces  "any  kind  of  beverage  whatso- 
ever, which,  retaining  the  alcoholic  principle 
or  other  intoxicating  qualities  as  a  distinc- 
tive force,  may  be  used  as  a  beverage  and 
become  a  substitute  for  the  ordinary  intox- 
icating drinks;"  and  the  fourth  class,  any 
liquors  or  liquids  which  are  made,  sold,  or 
offered  for  sale  as  a  beverage,  and  which 
shall  contain  ''coculus  indicus,  copperas," 
and  other  poisonous  drugs  specifically  men- 
tioned. All  liquors  and  beverages  or  mix- 
tures of  the  same,  fairly  included  in  any 
of  these  classes,  by  express  legislative  declar- 
ation are  intoxicating;  and  this  court,  as  all 
other  courts  dealing  with  the  subject,  is  re- 
quired to  so  presume  and  hold.  On  the 
other  hand,  it  may  be  said  that  any  liquor 
which  does  not  come  fairly  and  reasonably 
within  the  letter  and  spirit  of  the  definition 
announced  in  chapter  187  is  not  to  be  re- 
garded as  an  intoxicating  liquor  in  prosecu- 
tions under  the .  penal  prohibitions  of  our 
statute. 

Accepting  the  foregoing  classification  for 
convenience  in  reference  throughout  this 
opinion,  it  is  conceded  that  a  liquor  with  the 
characteristics  of  "Purity  Malt"  is  not  in 
eluded  in  the  first,  seoond,  or  fourth  class, 
and  that  defendant  is  liable,  if  at  all,  for  a 
violation  of  the  statute  prohibiting  the  sale 
of  intoxicating  liquors,  only  in  case  this  bev- 
erage is  embraced  in  the  third  class.  De- 
fendant, by  its  demurrer  and  plea,  admits 
that  "Purity  Malt"  is  a  malt  liquor,  retain- 
ing the  alcoholic  principle  as  a  distinctive 
force,  which  is  sold  and  used  throughout  the 
state  of  North  Dakota  as  a  substitute  for 
beer.  Counsel  for  the  state  upon  this  ap- 
peal call  attention  to  the  fact  that  the 
information  does  not  allege  that  this  liquor 
is  in  fact  intoxicating,  and  that  "for  the 
purpose  of  this  case  it  may  and  should  be 
assumed  that  this  beverage  will  not  pro- 
duce intoxication  of  any  degree."  By  thes* 
admissions  on  the  part  of  the  defendant  and 
the  state  the  issue  is  narrowed  to  the  single 
question  of  whether  or  not  the  sale  of  a  malt 
liquor  retaining  the  alcoholic  principle  as  a 
distinctive  force,  and  used  throughout  the 
state  of  North  Dakota  as  a  substitute  for 
beer,  but  that  will  not  produce  intoxication 
in  any  degree,  is,  under  an  ordinary  and 
reasonable  construction  of  the  language  used 
in  chapter  187,  Laws  1909,  within  the  pro- 
hibition of  the  statute. 

It  does  not  appear  to  us  thai  the  language 
used  in  describing  the  third  class  of  liquors 
or  beverages  referred  to  in  the  act  is  amhifi^u- 
ons  in  the  sense  that  it  is  susceptible  of  two 
or  more  meanings  equally  clear  and  reason- 
able ;  neither  is  it  contradictory  in  its  terms. 
26  L.R.A.(N.S.) 


It  lacks  somewhat  the  transparent  clearness 
which  proceeds  from  directness  and  brevity 
of  expression,  and  is  an  illustration  of  the 
principle  that  ornate  effect  obtained  by 
means  of  much  superfluous  wording  usually 
serves  to  obscure  the  meaning.  Overworded 
as  it  is,  however,  the  clause  will  admit  of 
but  one  meaning  that  appeals  alike  to  sound 
judgment  and  common  sense. 

It  is  urged  by  defendant  that  the  phrase, 
"retaining  the  alcoholic  principle."  can  mean 
only  that  the  beverage  must  contain  alcohol 
in  sufficient  quantity  to  produce  intoxica- 
tion; otherwise  it  would  not  be  connected 
with  the  words,  "or  other  intoxicating  qual- 
ity," which  immediately  follow.  It  further 
urges  that  the  expression,  "as  a  distinctive 
force,"  means  to  an  intoxicating  degree,  and 
that  the  words,  "become  a  substitute  for  the 
ordinary  intoxicating  drinks,"  can  refer  only 
to  beverages  that  will  produce  intoxication. 
Examining  carefully  the  expressions  used, 
however,  and  giving  to  the  words  included 
in  each  its  ordinary  signification,  we  do  not 
think  the  clause  can  be  reasonably  said  to 
have  such  meaning.  The  term  "alcholic 
principle"  has  no  reference  whatever  to 
quantity,  but  only  to  some  characteristic  or 
quality.  .  As  said  by  Judge  Brewer  in  the 
Intoxicating  Liquor  Cases,  26  Kan.  761,  37 
Am.  Rep«  284:  "Alcohol  is  the  intoxicating 
principle — the  basis — of  all  intoxicating 
drinks.  Whatever  contains  alcohol  will,  if 
a  sufficient  quantity  be  taken,  produce  in- 
toxication." This  principle  or  quality  tends 
always  to  intoxication  in  a  degree,  depend- 
ent entirely  upon  the  quantity  used;  but 
whether  or  not  intoxication  is  produced,  the 
"principle"  remains  the  same. 

In  its  use,  therefore,  of  the  expression, 
"retaining  the  alcoholic  principle  or  other 
intoxicating  quality,"  the  legislature  evi- 
dently meant  to  connect,  without  reference 
to  quantity,  two  qualities,  viz.,  the  intoxi- 
cating quality  present  in  alcohol  with  that 
found  in  other  poisonous  drugs,  possibly 
those,  or  some  of  those,  mentioned  in  the 
latter  part  of  the  act.  The  phrase,  "as  a 
distinctive  force,"  as  we  understand  it,  im- 
plies not  only  that  alcohol  be  present  in 
appreciable  quantity,  but  that,. being  so  pres- 
ent, it  retain  its  characteristic  intoxicating 
principle.  It  is  a  well-known  scientific  fact 
that  alcohol,  when  used  in  solution  with 
other  drugs,  may,  by  chemical  combination, 
lose  many,  if  not  all,  of  its  characteristics, 
and  become  neutralized  to  such  degree  as  no 
longer  to  retain  the  intoxicating  principle. 
If  it  is  so  used,  it  is  apparent  that,  though 
present  in  recognizable  quantity,  it  is  not 
present  as  a  distinctive  force.  The  word 
"substitute"  means  "one  who  or  that  which 
stands  in  the  place  of  another;  that  which 
stands  in  lieu  of  something  else."    Webster's 
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Diet.  Defendant  argues  that  the  meaning  is 
limited  to  ''one  thing  serving  the  purpose 
of  another/'  and  that  under  this  definition 
the  only  "substitute"  for  an  intoxicating 
drink  is  one  that  will  serve  the  same  pur- 
pose; or,  in  other  words,  produce  intoxica- 
tion. Such,  however,  is  not  the  only  or  the 
usual  meaning  of  the  word.  As  held  by 
Judge  Brewer  in  the  opinion  heretofore  re- 
ferred tO)  the  intoxicating  liquor  acts  were 
not  intended  as  an  "attack  upon  bay  rum, 
camphor,  or  tincture  of  lemon.  It  was  in- 
tended to  strike  at  such  liquors  and  mix- 
tures only  as  were  in  ordinary  and  known 
use  as  intoxicating  beverages,  or  which,  in 
the  failure  to  obtain  such  beverages,  it 
could  reasonably  and  fairly  be  believed 
would  be  used  as  substitutes."  The  expres- 
sion, "become  a  substitute  for  the  ordinary 
intoxicating  drinks,"  can  only  refer  to  such 
beverages  as  common  experience  teaches  will 
be  used  in  place  of  well-known  intoxicating 
liquors  when,  by  reason  of  a  prohibitory 
statute  OP  other  extraordinary  case,  they 
cannot  be  obtained  by  the  usual  means  of 
sale  and  purchase. 

In  our  view,  therefore,  under  a  true,  fair, 
and  reasonable  interpretation,  that  clause  of 
chapter  187,  Laws  1909,  defining  the  third 
class  of  liquors  that  are  to  be  deemed  intoxi- 
cating, is  intended  to  describe  a  beverage 
which  contains  alcohol  or  other  drug  hav- 
ing an  intoxicating  quality  in  a  quantity 
reasonably  appreciable,  in  which  it  has  not, 
by  chemical  combination  with  other  drugs, 
lost  its  intoxicating  principle,  and  which 
liquor,  according  to  common  experience  and 
observation,  will  be  resorted  to  upon  a  fail- 
ure to  procure  the  ordinary  intoxicating 
drinks  in  the  usual  way.  In  such  a  liquor, 
alcohol  or  other  drug  of  kindred  quality, 
preserving  its  native  characteristics,  must 
be  present,  but  not  necessarily  in  such  quan- 
tity as  to  produce  intoxication.  Whether 
it  is  present  in  a  quantity  reasonably  recog- 
nizable and  as  a  distinctive  force  is  a  ques- 
tion of  fact,  to  be  determined  by  the  ordi- 
nary tests,  among  which  is  the  consideration 
that  it  "may  be  used  as  a  beverage  and  be- 
come a  substitute  for  the  ordinary  intoxicat- 
ing drinks."     . 

In  thus  interpreting  the  meaning  of  a 
clause  of  this  statute,  we  are  not  unmindful 
of  the  fact  that  a  cardinal  principle  of  con- 
struction requires  that  the  act  be  considered 
in  its  entirety.  So  considering  it,  we. first 
observe  that  all  liquors  and  beverages  con- 
taining alcohol  that  are  either  well  recog- 
nized as  intoxicating,  or  which,  as  a  matter 
of  fact,  may  produce  intoxication  to  any  de- 
gree, are  included  in  the  first  and  second 
classes  described.  All  liquors  in  any  quan- 
tity containing  drugs  of  intoxicating  quality 
other  than  alcohol  are  included  in  tlie  fourth 
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claas.  Therefore,  if  that  part  of  the  stat- 
ute describing  the  third  class  refers  only  to 
liquors  that  will  produce  intoxication,  it 
is  entirely  superfluous.  It  addq  no  sensible 
meaning  to  the  amended  statute,  and  might 
be  stricken  out  without  narrowing  the  scope 
of  the  definition  in  the  slightest  degree.  On 
the  other  hand,  if  this  clause  is  intended  to 
describe  liquors  that  contain  alcohol  or  other 
intoxicating  drugs  in  a  quantity  so  small 
that  they  will  not  ordinarily  produce  in- 
toxication, it  defines  a  class  not  covered 
by  the  other  parts  of  the  statute,  and  ac- 
complishes a  definite  purpose  by  its  pres- 
ence. Under  this  interpretation,  it  fits 
into  and  harmonizes  with  the  other  parts 
of  the  statute  in  a  way  that  is  very  per- 
suasive of  the  conclusion  that  no  other 
meaning  could  have  been  intended. 

It  is  urged  by  the  defendant  that  the  ob- 
scurity or  doubtful  import  of  the  wording 
of  this  part  of  the  statute  warrants  in  its 
interpretation  a  consideration  of  extrane- 
ous facts,  such  as  "the  conditions  existing 
at  the  time  of  the  passage-  of  the  law,  the 
object  to  be  gained  by  its  enactment,  the 
record  of  its  passage,  as  shown  by  the  leg- 
islative journals,  and  any  other  matters 
contemporaneous  with  its  enactment  that 
will  throw  light  upon  the  question."  As 
heretofore  stated,  the  statute  is  not,  in 
our  view,  ambiguous  or  contradictory,  or 
of  such  doubtful  Import  as  to  require  a 
resort  to  these  means  of  interpretation; 
and,  were  it  done,  the  result  would  be  only 
to  enforce  with  additional  strength  the 
construction  we  put  upon  this  statute.  A 
glance  at  the  history  of  the  law  amended 
by  this  act  shows  that  it  was  passed  in 
the  year  1890,  pursuant  to  a  constitutional 
provision  requiring  the  legislative  assem- 
bly to  prescribe  regulations  and  penalties 
prohibiting  the  manufacture  or  sale  within 
this  state  of  any  intoxicating  liquors;  that 
in  the  years  1895,  1897,  and  1907,  amend- 
ments to  the  section  of  the  law  defining  in- 
toxicating liquors  were  passed,  and  that 
the  evident  purpose  of  these  amendments 
was  to  broaden  the  definitioxi,  and  embrace 
within  its  scope  certain  liquors  and  bever- 
ages not  before  included.  All  these  con- 
siderations speak  in  favor  of  an  intent  of 
the  legislature  in  these  successive  years  to 
amplify  the  definition  of  intoxicating  li- 
quors, and  extend  its  terms  to  beverages 
not  already  included  in  the  first,  second, 
and  fourth  classes.  It  is,  however,  urged 
by  the  defendant  and  admitted  by  the  state 
that  the  legislative  bill  which  was  after- 
wards enacted  as  chapter  187,  Laws  1909, 
when  first  introduced,  contained  in  its  first 
clause  the  word  "malt,"  immediately  after 
the  word  "wine,**  and  that  at  some  time 
in  the  course  of  its  passage  this  word  w«a 
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stricken  out,  and  does  not  appear  in  the 
law  as  enacted.  Defendant  urges  that  the 
elision  of  this  word  by  the  legislature  is 
evidence  of  an  intent  to  exclude  the  drink 
known  as  "malt"  from  the  operation  of  the 
statute.  It  is  apparent,  however,  that 
there  may  have  been  several  other  rea- 
sons for  striking  out  the  word  which  ope- 
rate in  a  view  contrary  to  such  conten- 
tion. The  legislature  may  have  noted  that 
malt,  not  being  generally  recognized  as  in- 
toxicating, was  not  properly  included  in 
a  list  of  liquors  that  are  so  recognized;  or 
it  may  have  reasoned  that  liquors  of  the 
malt  class  were  covered  by  the  general 
description  in  the  definition  of  the  third 
class,  and  that  specific  mention  in  the  first 
class  was  superfluous;  or  it  may  have 
considered  that  such  mention  in  the  first 
class  of  a  liquor  bearing  the  specific  name 
of  "malt"  would  be  merely  confusing,  as 
the  word,  as  generally  understood,  de- 
scribes not  a  specific  liquor,  but  a  class. 
An  attempt  to  include  it  by  name  in  the 
first  class  might  thus  have  the  effect  of 
excluding  it  from  the  general  description  in 
the  third  class,  while  those  disposed  to  sell 
it  could  readily  evade  the  effect  of  the  law, 
as  thus  worded,  by  the  simple  device  of 
changing  the  name  of  the  liquor  from 
"malt"  to  "hop  tea,"  "sea  foam,"  "near 
beer,"  or  any  of  the  many  names  under 
which  sales  of  liquors  of  this  class  are 
made.  Any  of  those  reasons  would  as 
logically  apply  to  the  aot  of  the  legislature 
as  the  one  that  it  intended,  by  striking  out 
the  word  "malt,"  to  include  that  entire 
class  of  liquors  from  the  operation  of  the 
statute. 

All  facts  necessary  to  bring  "Purity 
Malt,"  the  liquor  sold  by  defendant,  with- 
in the  definition  of  chapter  187,  Laws  1009, 
as  we  construe  it,  are  supplied  by  the 
admission  of  the  defendant.  A  liquor  con- 
taining 1.75  per  cent  of  alcohol  by  volume 
and  1.40  per  cent  by  weight  may  certainly 
be  said  to  contain  alcohol  in  appreciable 
quantity.  It  is  admitted  that  the  alcoholic 
principle  was  present  as  a  distinctive  force, 
and  that  the  liquor  was  sold  and  used 
throughout  the  state  of  North  Dakota  as 
a  substitute  for  beer,  an  ordinary  intoxi- 
cating drink.  Such  liquor,  therefore,  in 
law  and  in  fact,  coming  within  the  pro- 
hibition of  the  statute,  the  courts,  in  a 
case  where  a  sale  is  admitted  by  defendant, 
can  only  apply  the  penalty. 

It  is  contended,  however,  that  chapter 
187,  Laws  1909,  if  by  its  terms  it  includes 
a  description  of  a  liquor  not  intoxicating, 
is  unconstitutional,  for  the  reason  that  the 
subject  of  the  act  is  not  expressed  in  the 
title,  as  required  by  §  61  of  the  state  Con- 
stitution. The  title  of  the  act  is  quoted  at 
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the  beginning  of  this  opinion,  and  it  will 
be  noted  that  this  chapter  contains  an 
amendment  to  an  existing  statute,  and  is 
not  a  new  enactment.  This  court  has 
adopted  rules  of  construction  governing 
titles  of  amended  and  original  acts  where 
such  objection  is  made,  and  these  principles 
have  been  announced  in  several  of  its  opin- 
ions. Erickson  v.  Cass  County,  11  N.  D. 
404,  92  N.  W.  841 ;  Powers  Elevator  Co,  v. 
Pottner,  ]6  N.  D.  359,  113  N.  W.  703; 
State  ex  rel.  Erickson  v.  Burr,  16  N.  D. 
681,  113  N.  W.  705;  State  ex  rel.  Poole  v. 
Peake,  18  N.  D.  — ,  120  N.  W.  47.  The 
rules  announced  by  these  cases,  most  clear- 
ly applicable  to  the  points  presented  by 
this  case,  are  "the  law  will  not  be  declared 
unconstitutional  on  account  of  the  defect 
pointed  out  in  the  title  unless  it  is  clearly 
so  .  .  .  and  ...  if  the  provisions 
of  the  act  are  germane  to  the  expressions 
of  the  title,  the  law  will  be  upheld."  Also, 
"it  is  not  necessary  that  the  subject  of  the 
particular  section  amended  shall  be  stated 
in  the  title  of  an  amendatory  act."  "It  is 
sufficient  if  the  subject-matter  of  the 
amendment  is  germane  to  the  subject  of 
the  act  of  which  the  amended  section  is  a 
part,  and  is  within  the  title  of  the  original 
act."  The  original  act  of  which  chapter 
187  is  an  amendment  was  passed  by  the 
legislative  assembly  of  1890  under  the  title, 
"An  Act  to  Prescribe  Penalties  for  the  Un- 
lawful Manufacture,  Sale,  and  Keeping  for 
Sale  Intoxicating  Liquors,  and  to  Regulate 
the  Sale,  Barter,  and  Giving  Away  of  Such 
Liquors  for  Medical,  Scientific,  and  Me- 
chanical Purposes."  Laws  1800,  chap.  110, 
p.  309.  If  the  subject-matter  of  chapter 
187  is  germane  to  the  subject  of  the  law 
of  1890,  and  is  fairly  within  the  title  of 
that  act,  its  title  is  sufficient,  whether  or 
not  it  would  be  so  standing  alonp.  It  is 
apparent  without  argument,  we  think,  tliat 
a  definition  of  the  meaning  of  the  term 
"intoxicating  liquors"  is  not  only  closely 
related  to,  but  may  be  said  tb  be  a  neces- 
sary element  of,  a  legislative  act  which 
purports  to  regulate  the  manufacture  and 
sale  of  such  liquors.  Defendant  contends, 
however,  that,  while  a  definition  embracing 
liquors  generally  recognized  as  intoxicating 
is  germane  to  this  general  subject,  it  ceases 
to  be  so  when  an  attempt  is  made  to  in- 
clude within  its  terms  liquors  that  are  not 
in  fact  intoxicating.  This  argument,  how- 
ever, entirely  disregards  the  well-settled 
principle  that  a  beverage  declared  by  stat- 
ute to  be  intoxicating  liquor  in  the  eyes  of 
the  law  and  the  consideration  of  the  courts 
at  once  becomes  so.  Tlie  effect  that  such 
liquor  may  have  upon  the  human  system 
becomes  a  wholly  immaterial  incident.  In 
the  administration  of  the  law  it  is  an  in- 
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toxicating  liquor,  if  for  no  other  reason 
than  because  the  statute  so  declares.  State 
V.  Certain  Intoxicating  Liquors,  70  Iowa, 
243,  2  L.R.A.  408,  41  N.  W.  6;  State  v. 
Colvin,  127  Iowa,  632,  103  N.  W.  908;  Com. 
V.  Brelsford,  101  Mass.  61,  36  N.  E.  677; 
Black,  Intoxicating  Liquors,  §  2;  State  v. 
Frederickson,  101  Me.  37,  0  L.R.A.(N.S.) 
186,  115  Am.  St.  Rep.  295,  63  Atl.  535, 
8  A.  &  £.  Ann.  Cas.  48.  We  are  not  here 
presented  with  a  case  where,  as  a  text-writ- 
er suggests  may  sometime  happen,  the  leg- 
islature has  undertaken  to  declare  a  bev- 
erage absolutely  innocent  of  any  intoxicat- 
ing quality  to  be  an  intoxicating  liquor. 
Black,  Intoxicating  Liquors,  §  4.  The  defi- 
nition applies  only  to  liquors  containing 
the  alcoholic  principle  or  other  intoxicating 
quality,  or,  in  other  words,  alcohol  or  some 
other  intoxicating  drug;  and  "alcohol  is 
therefore  an  intoxicating  liquor,  regardless 
of  the  fact  that  the  quantity  drank  at  any 
one  time  would  not  have  that  effect.  .  .  . 
However  much  it  may  be  diluted,  it  must 
remain  an  intoxicant  when  used  as  a  bever- 
age." The  language  of  Judge  Brewer,  here- 
tofore quoted,  in  which  he  speaks  of  alco- 
hol as  the  intoxicating  principle,  is  per- 
tinent on  this  point.  That  such  a  liquor 
may  be  declared  to  be  intoxicating  by  the 
legislature  and  so  regarded  by  the  courts, 
whether  or  not  its  ordinary  use  will  pro- 
duce intoxication  in  the  average  man,  is 
settled  by  a  concurrence  of  all  authority. 
This  being  true,  such  liquor  is  appropriate- 
ly included  in  a  general  statutory  definition 
of  intoxicating  liquors;  and  such  defini- 
tion is  germane  to  the  general  subject  of  a 
regulation  of  the  manufacture  and  sale  of 
intoxicating  liquors. 

We  pass  now  to  a  consideration  of  the 
third  point  raised  by  defendant, — ^that 
chapter  187,  Laws  1909,  if  it  includes  in 
its  definition  a  liquor  not  intoxicating,  is 
unconstitutional  as  violating  §  64  of  the 
Constitution.  This  section  provides  that  "no 
bill  shall  be  revised  or  amended  or  the  pro- 
visions thereof  extended  or  incorporated 
in  any  other  bill  by  reference  to  its  title 
only,  but  so  much  thereof  as  is  revised, 
amended,  or  extended,  or  so  incorporated, 
shall  be  re-enacted  and  published  at 
length."  The  purpose  of  this  provision  is 
clearly  enough  that  of  preventing  an 
amendment  to  an  existing  statute  by  means 
of  a  legislative  bill  which  contains  merely 
the  amendatory  words  or  a  reference  only 
to  the  title  of  the  act  sought  to  be  amended, 
and  does  not  give  in  full  the  text  of  the 
act  as  it  will  appear  when  amended.  De- 
fendant argues  that  chapter  187,  Laws 
1909,  so  far  as  it  is  amendatory  of  the  gen- 
eral statute,  can  be  operative  only  when  it 
is  combined  with  or  included  in  the  penal 
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provisions  of  §  9353,  Rev.  Codes  1905,  and, 
as  this  latter  section  is  not  included  and 
published  at  length  in  the  amended  act,  the 
amendment  is  unconstitutional. 

It  is  diflicult  to  understand  Low  this  con- 
stitutional objection  can  be  said  to  apply 
to  chapter  187,  Laws  1909.     It  is  complete 
in  itself,  contains  no  reference  to  §  9353, 
and  does  not  purport  to  amend  it.     It  is 
true  that,  in  practical  operation,  the  amend- 
ed feature  of  chapter  187  will,  by  implica- 
tion, affect  and  modify  somewhat  the  mean- 
ing of  §  9353,  as  well  as  of  many  other  sec- 
tions of  the  general  statute.    But,  if  §  64  of 
the  Constitution  is  taken  to  mean  that  all 
sections  of  the  general  law  in  any  manner 
affected  or  modified  by  an  amendatory  act 
shall    be    incorporated    and    published    at 
length  in  the  legislative  bill  containing  the 
amendment,  it  may  require  the  publication 
of  large  excerpts  from  the  Code  in  every 
amendatory  act  of  considerable  scope,  and 
at  each  session  of  the  legislature  the  amend- 
ments intended  to  be  enacted  will  be  hidden 
in  the  obscurity  produced  by  publication  and 
republication    of   volumes    of   matter    from 
the  existing  general  law.    It  is  not  conceiv- 
able that  this  constitutional  provision  was 
intended  to  require  acts  so  useless  and  bur- 
densome.     "The    mischief    designed    to    be 
remedied  was  the  enactment  of  amendatory 
statutes  in  terms  so  blind  that  legislators 
themselves  were  sometimes  deceived  in  re- 
gard to  their  effect,  and  the  public,  from 
the  difficulty  in  making  the  necessary  ex- 
amination and  comparison,  failed  to  become 
apprised  of  the  changes  made  in  the  laws. 
An   amendatory  act  which  purported  only 
to  insert  certain  words  or  to  substitute  one 
phrase   for   another   in   an   act  or    section 
which  was  referred  to,  but  not  republished, 
was  well  calculated  to  mislead  the  careless 
as  to  its  effect,  and  was  perhaps  sometimes 
drawn  in  that  form  for  that  express  pur- 
pose.    Endless   confusion   was   thus   intro- 
duced into   the   law,   and   the  Constitution 
wisely  prohibited  such  legislation.     But  an 
act  complete  in  itself  is  not  within  the  mis- 
chief designed  to  be  remedied  by  this  provi- 
sion, and  cannot  be  held  to  'be  prohibited 
by  it  without  violating   its  plain   intent." 
People  ex  rel.  Drake  v.  Mahaney,  13  Mich. 
481.     The  objection  that  the  defendant  de- 
sires to  direct  against  this  phase  of  the  law 
cannot  therefore  proceed  on  constitutional 
grounds.     Its  essence  seems  to  be  that  a 
definition  contained  in  an  amended  act  by 
the  terms  of  which  a  non intoxicating  bever- 
age is  declared  to  be  an  intoxicating  liquor 
cannot  be  fairly  held  to  come  within  the 
provisions  of  another  section  that  prescribes 
a  penalty  for  the  manufacture  and  sale  of 
intoxicating  liquors.    This  objection  is,  how- 
ever, fully  disposed  of  by  reference  to  the 


3910. 


STATE  V.  FARGO  BOriLING  WORKS  CO. 


881 


principle  heretofore  announced,  that  any 
liquor  containing  the  alcoholic  principle  or 
other  intoxicating  quality  may  be  declared 
by  the  legislature  to  be  intoxicating,  and, 
when  8o  declared,  must  be  by  the  courts 
regarded  as  such  without  further  test  or 
question. 

We  come,  finally,  to  a  consideration  of  the 
point  that  a  law  under  which  penal  provi- 
sions prohibit  the  sale  of  a  liquor  that  is 
not  intoxicating  or  otherwise  harmful  or 
detrimental  to  life  and  health  is  a  viola- 
tion of  defendant's  constitutional  rights  of 
liberty  and  property,  and  not  a  legitimate 
exercise  of  the  police  powers  of  the  state. 
Section  1  of  our  Constitution  provides  that 
"all  men  .  .  .  have  certain  inalienable 
Tights,  among  which  are  those  of  enjoying 
and  defending  life  and  liberty,  acquiring, 
possessing,  and  protecting  property  and 
reputation;  and  pursuing  and  obtaining 
safety  and  happiness."  Section  13  provides, 
''no  person  shall  be  .  .  .  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law."  These  guaranties  are  in  tubstance 
the  same  as  those  contained  in  the  14th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States,  and  are  generally  regarded  by  the 
courts  as  securing  to  the  individual  the 
right  to  enjoy  upon  terms  of  equality  with 
others  in  similar  circumstances  the  privilege 
of  pursuing  any  ordinary  calling  or  trade, 
and  of  acquiring,  holding,  and  selling  what- 
ever may  be  legitimately  regarded  as  prop- 
erty. It  is  a  universally  accepted  principle, 
however,  that  the  rights  of  the  individual 
in  these  particulars  are  not  absolute,  and 
may  be  modified  to  a  degree  more  or  less 
considerable  by  measures  providing  for  the 
general  welfare,  the  protection  of  the  health 
of  the  people,  the  prevention  of  crime  and 
fraud,  and  the  preservation  of  the  public 
peace.  The  power  of  the  state  to  enact  and 
enforce  measures  of  this  character  is  gen- 
erally referred  to  as  its  police  power;  and 
laws  passed  by  a  legislature  in  furtherance 
of  a  legitimate  exercise  of  the  police  power 
of  the  state  are  valid  and  enforceable,  even 
though  they  interfere  somewhat  with  the 
rights  of  liberty  and  property  of  the  individ- 
ual. All  this  is  conceded  by  defendant,  but 
he  contends,  notwithstanding,  "that  the  bev- 
erages referred  to  in  the  information  are 
the  product  of  painstaking,  scientific  re- 
search. They  are  more  palatable  than  tea 
or  coffee  and  less  injurious  than  either. 
They  have  been  subjected  to  repeated  an- 
alyses by  the  pure  food  commissioner  of 
this  state,  and  always  without  criticism." 
That  a  law  prohibiting  their  sale  has  not 
"for  its  object  the  prevention  of  a  manifest 
evil,  or  the  preservation  of  the  public 
health,  safety,  morals,  peace,  and  order,  or 
the  general  welfare,"  and  is  therefore  not 
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a  legitimate  exercise  of  the  police  power 
of  the  state,  but  an  unauthorized  interfer- 
ence with  the  liberty  and  property  of  a 
citizen. 

Many  of  the  characteristics  claimed  by 
defendant  for  the  liquor  in  question  are  not 
admitted,  and  this  court  cannot  take  ju- 
dicial notice  of  these  innocent  and  harmless 
qualities.  The  liquor  is  admitted  to  contain 
i^lcohol,  and,  in  the  absence  of  an  admis- 
sion on  the  part  of  the  state  that  it  is  not 
intoxicating,  would  be  presumed  to  be  so. 
Even  though  not  actually  intoxicating  in 
ordinary  use,  a  liquor  containing  the  alco- 
holic principle  unneutralized  and  in  full 
vigor  to  any  degree  whatever  cannot  be  said 
to  be  less  injurious  than  either  tea  or  cof- 
fee. It  is  a  matter  of  common  knowledge 
that  liquor  of  this  description,  while  not 
actually  intoxicating,  may  be  harmful  in 
the  sense  that  its  use  cultivates  and  stimu- 
lates an  appetite  for  intoxicants  that  may 
become  seriously  detrimental  to  the  general 
welfare.  Further  than  this,  an  alcoholic 
liquor  that  is  used  throughout  the  state  as 
a  substitute  for  the  ordinary  intoxicating 
drinks  presents  a  constant  opportunity  and 
temptation  to  the  criminal  classes  to  make 
it  a  vehicle  of  subterfuge,  fraud,  and  a 
means  of  evading  the  penalties  of  the  pro- 
hibitory law.  Such  liquors  cannot  be  re- 
garded as  innocent  and  harmless,  and  must 
be  put  in  a  different  ^  class  from  the  whole- 
some foods  in  common  use,  or  from  bever- 
ages that  do  not  contain  the  alcoholic  prin- 
ciple. "Alcoholic  beveragns  are  under  the 
ban  of  the  law  in  some  form  or  other  in 
most  civilized  countries.  They  are  known 
to  be  the  cause  of  crime,  destitution,  and 
pauperism.  Malt  liquors  used  as  beverages 
are  known  to  contain  that  destructive  in- 
gredient. It  was  proven  upon  the  trial  of 
this  case  that  the  beverage  kept  and  sold  by 
plaintiff  in  error  contained  it.  The  liquor 
sold  by  him  was  simply  an  effort  to  evade 
the  law."  Luther  v.  State,  83  Neb.  455,  20 
L.R.A.(N.S.)   1146,  120  N.  W.  125. 

The  state,  in  the  exercise  of  its  police 
power,  has  an  undoubted  right  to  take  into 
consideration,  not  only  the  effect  of  the 
article  sold  upon  the  life  and  health  of  the 
individual,  but  also  the  fact  that  it  may  be 
used  readily  and  conveniently  as  a  cover  to 
violations  of  the  law.  Elder  v.  State  ( Ala. ) 
50  So.  370.  As  said  by  the  supreme  court 
of  Kansas,  in  passing  upon  a  statute  regu- 
lating the  sale  of  cider  which  it  was  claimed, 
as  of  the  liquor  in  this  case,  is  a  harmless 
and  wholesome  drink:  "It  may  have  been 
thought  that  the  drinking  of  cider  might 
foster  a  taste  for  strong  liquors,  and  that, 
if  the  unrestricted  sale  of  cider  by  the  glass 
was  permitted,  the  officers  might  be  easily 
deceived  as  to  the  character  of  the  drinks 
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sold,  and  that  a  tippling  shop  might  be 
carried  on  under  the  guise  of  a  place  to  sell 
cider.  In  the  interest  of  the  health  of 
the  people,  and  the  peace  and  good  order  of 
the  community,  it  was  deemed  wise  to  regu- 
late the  traffic.  To  sell  it  by  the  glass  and 
allow  it  to  be  drank  on  the  premises  where 
sold  was  deemed  to  be  subversive  of  good 
order,  and  dangerous  to  the,  health  and 
morals  of  the  people,  and  hence  the  city  im- 
posed a  regulation  that  it  should  not  be 
sold  in  less  quantities  than  one  gallon,  and 
should  not  be  drank  at  the  place  of  sale. 
Such  a  regulation  violates  no  private  right, 
and  does  not  unreasonably  or  improperly  re- 
strain trade."  Monroe  v.  Lawrence,  44  Kan. 
607,  10  L.R.A.  620,  24  Pac.  1113.  Under  sim- 
ilar principles,  the  Supreme  Court  of  the 
United  States  has  held  valid  a  statute  pro- 
hibiting the  sale  of  oleomargarine,  and  the 
supreme  court  of  Wisconsin  has  applied  the 
same  rule  in  its  construction  of  a  law  pro- 
liibiting  the  sale  of  a  malt  liquor.  ,  Powell 
V.  Pennsylvania,  127  U.  S.  678,  32  L.  ed. 
253,  8  Sup.  Ct.  Rep.  992,  1257;  Pennell  v. 
State  (Wis.)  123  N.  W.  115.  See  also 
Feibelman  v.  State,  130  Ala.  123,  30  So. 
384;  United  States  v.  Cobn,  2  Ind.  Terr. 
474,  62  S.  W.  38;  State  v.  Durein,  70  Kan. 
1,  16  L.R.A.(N.S.)  908,  78  Pac.  152,  80  Pac. 
987;  State  v.  Guinness,  16  R.  I.  401,  16 
Atl.  910;  State  v.  Frederickson,  101  Me.  37, 
6  L.R.A.(N.S.)  186,  116  Am.  St.  Rep.  295, 
63  Atl.  635,  8  A.  &  £.  Ann.  Cas.  48. 

We  hold,  therefore,  that  chapter  187, 
Laws  1909,  was  constitutionally  enacted, 
and  so  far  as  it  interferes  with  individual 
rights  and  property  is  a  legitimate  exercise 
of  the  police  powers  of  the  state.  We  fur- 
ther hold  that  it  fairly  and  reasonably  in- 
cludes within  its  terms  the  description  of  a 
liquor  such  as  the  defendant  admits  he  sold 
after  the  law  was  in  full  operation. 

Pursuant  to  these  holdings,  the  judgment 
of  the  District  Court  is  affirmed. 

Spalding,  J.,  concurring: 

I  concur  with  my  associates  in  their  opin- 
ion expressed  through  Judge  Ellsworth,  but 
think  the  legislative  assembly,  in  framing 
the  act  in  question,  only  attempted  to  di- 
vide the  liquors  enumerated  or  described  in- 
to two  classes.  It  is  reasonably  clear  to 
me  that  an  attempt  was  made  to  place 
those  named  or  described  in  that  part  of  the 
act  which  precedes  the  semicolon  in  one 
class,  having  reference  to  their  quality  and 
the  proof  necessary  regarding  them  in  prose- 
cutions. Those  described  or  named  in  that 
part  of  the  act  following  the  semicolon  com- 
prise the  second  class,  and  are  enumerated 
together  with  reference  to  the  same  things. 
In  the  first  class  are  those  which  are  recog- 
nized as  intoxicating  in  fact.  Those  in  the 
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second  class,  containing  the  alcoholic  prin- 
ciple or  intoxicating  qualities  as  a  distinc- 
tive force  so  they  may  be  used  as  or  become 
a  substitute  for  the  ordinary  intoxicating 
drinks,  and  other  compounds  containing 
coculus  indicus,  etc.,  may  not  be  intoxicat- 
ing in  fact.  The  use  of  those  enumerated 
or  described  in  the  second  class  may  create 
an  appetite  for  intoxicants,  and  their  pos- 
session or  sale  may  serve  as  a  cover  for 
evading  the  law  relating  to  intoxicants,  and 
thus  render  its  enforcement  difficult  or  im- 
possible. For  these  reasons,  the  act  provides 
that  those  of  the  latter  class  "shall  be  con- 
sidered and  held  to  be  intoxicating  liquors 
within  the  meaning  of  this  chapter."  That 
is  to  say,  in  prosecutions  under  the  prohibi- 
tory law,  liquors  coming  under  the  second 
classification  shall  be  held  to  be  within  the 
purview  of  the  law  on  the  subject  of  pro- 
hibition. That  the  prohibition  of  the  sale  of 
the  latter  class  of  drinks  is  constitutional 
is  established  by  a  large  number  of  authori- 
ties, several  of  which  are  cited  in  the  opin- 
ion of  Judge  Ellsworth.  Divided  into  these 
two  classes,  as  I  think  the  legislative  as- 
sembly intended,  no  conflict  exists  between 
the  two  divisions  of  the  law. 

Flsk,  J.,  dissenting  in  part: 

I  regret  my  inability  to  concur  m  toto 
in  the  foregoing  opinion.  Everything  there- 
in contained  meets  with  my  unqualified  ap- 
proval witl)  but  one  exception.  I  feel  com- 
pelled to  diflTer  with  the  majority  opinion 
upon  the  first  proposition  considered.  It 
is  well  stated  by  my  Brother  Ellsworth 
that  nothing  is  to  be  regarded  as  included 
within  the  provisions  of  the  statute  **that 
is  not  within  its  letter  as  well  as  its  spirit." 
I  freely  admit  that  the  prohibition  of  the 
sale  of  malt  liquor,  whether  intoxicating  or 
not,  was  probably  the  intent  aimed  at  by 
the  author  of  the  bill,  but  that  the  letter 
of  the  statute,  under  any  known  rule  of 
statutory  construction,  warrants  the  court 
in  giving  effect  to  such  probable  intent,  I 
deny:  I  believe  such  interpretation  is  at 
war  with  the  plain  language  employed.  In 
the  light  of  the  record  admission  of  the 
state's  attorney  that  the  malt  in  question  is 
not  intoxicating  in  the  least  degree,  there  is 
no  room  for  the  contention  that,  by  the  plea 
whereby  defendant  admits  the  truth  of  the 
facts  alleged,  it  admits  its  violation  of  the 
statute  in  question.  As  I  view  it,  the  vital, 
controlling,  and  sole  question  is  as  to  wheth- 
er a  malt  liquor  concededly  nonintoxicating 
in  the  least  degree  is  included  within  the 
ban  of  the  statute  when  such  statute  is  con- 
strued according  to  its  letter  as  well  as  its 
spirit.  In  dealing  with  the  statute,  I  shall 
accept  the  classification  adopted  in  the  ma- 
jority opinion.    Under  the  second  class  is  in- 
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eluded,  as  stated  in  such  opinion,  "all 
spirituous,  malt,  vinous,  fermented,  or  other 
intoxicating  liquors,  or  mixtures  thereof,  by 
whatsoever  name  called  .  .  .  that  will 
produce  intoxication  of  any  degree,  or  any 
mixtures  of  such."  By  the  use  of  this  lan- 
guage it  is  perfectly  apparent  to  my  mind 
that,  at  least  in  so  far  as  the  letter  of  the 
statute  is  concerned,  it  was  evidently  the 
purpose  to  define  "malt^"  as  well  as  the 
other  liquors  mentioned  in  such  class,  to  be 
intoxicating,  and  therefore  the  sale  thereof 
prohibited,  only  on  condition  that  they 
"will  produce  intoxication  of  any  degree." 
Such  is  the  plain  language  employed. 

But  it  is  said  that  class  3  is  broader  than 
class  2,  and  includes  everything  covered 
therein,  and  that  malt  and  the  other  liquors, 
although  not  intoxicating  in  the  least  de- 
gree, are  nevertheless  prohibited,  provided 
they  retain  "the  alcoholic  principle  or  other 
intoxicating  qualities  as  a  distinctive  force," 
and  "may  be  used  as  a  beverage,  and  be- 
come a  substitute  for  the  ordinary  intoxicat- 
ing drinks."  I  contend  that  the  general  lan- 
guage employed  in  class  3  cannot  reasonably 
be  construed  to  cover  the  liquors  specifical- 
ly mentioned  in  class  2,  and  which  are  pro- 
hibited only  when  they  "will  produce  intoxi- 
cation of  any  degree."  To  say  that  the  leg- 
islature in  the  same  section  placed  the  ban 
on  malt  and  certain  other  specially  enu- 
merated liquids  only  when  they  "will  pro- 
duce intoxication  of  any  degree,"  and  also 
immediately  thereafter  prohibited  their  sale 
regardless  of  whether  they  would  produce 
intoxication  of  any  degree,  is  contrary  to 
all  recognized  rules  of  statutory  construc- 
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The  language  employed  in  dealing  witli 
the  third  class  is,  in  substance,  the  same 
language  employed  by  Judge  Brewer  while 
on  the  Kansas  supreme  bench  in  dealing 
with  &  class  of  liquid  mixtures  and  com- 
pounds which  were  used  as  a  beverage,  and 
contained  the  alcoholic  principle  as  a  dis- 
tinctive force  in  such  mixture  or  compound. 
Intoxicating  Liquor  Cases,  25  Kan.  751,  37 
Am.  Rep.  284.  The  language  thus  borrowed 
from  the  opinion  of  this  eminent  jurist  is, 
I  think,  wholly  misapplied  when  given  the 
meaning  and  effect  which  the  majority  opin- 
ion gives  to  it.  Not  only  this,  but  such  a 
construction  of  the  language  used  in  class  3 
renders  not  only  wholly  unnecessary,  but 
useless  and  meaningless,  the  specific  statu- 
tory provisions  of  class  2.  I  am  of  the  opin- 
ion that  the  only  proper  intention  to  at- 
tribute to  the  legislature  in  the  use  of  the 
language  employed  was  the  intent  witli 
which  similar  language  was  made  use  of 
by  the  Kansas  court,  which  was  to  cover  a 
class  of  liquorf  or  mixtures  not  previously 
enumerated,  but  which,  "retaining  the  al- 
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coholic  principle  or  other  intoxicating  quali- 
ties as  a  distinctive  force,  may  be  used  as  a 
beverage,  and  become  a  substitute  for  the 
ordinary  intoxicating  drinks."  I  think  the 
language  "retaining  the  alcoholic  principle 
as  a  distinctive  force,"  as  used  by  Judge 
Brewer  with  reference  to  mixtures  and 
compounds,  was  intended  by  him  to  apply  to 
the  intoxicating  quality  thereof  as  a  dis- 
tinctive force;  t.  e.,  a  force  which  would,  if 
such  liquor  were  taken  in  sufficient  quantity, 
manifest  its  intoxicating  quality. 

A  forced  construction  of  this  statute  is 
neither  demanded  nor  justified  by  a  sound 
public  policy.  The  manufacture  and  sale  of 
malt  of  the  character  here  in  question  has 
at  all  times  up  to  the  passage  of  the  statute 
in  question,  at  least,  been  perfectly  legiti« 
mate,  and  quite  an  extensive  industry  has 
been  established  in  its  manufacture  and  sale, 
which  is  struck  down  by  the  majority  deci- 
sion. That  the  legislature  has  the  full  right, 
within  the  police  power  of  the  state,  to  pro- 
hibit its  manufacture  and  sale,  I  entertain 
no  doubt;  but  it  is  an  easy  matter  to  do 
so  in  unmistakable  language,  and  I  do  not 
believe  it  to  be  the  duty  nor  within  the 
legitimate  functions  of  the  courts  to  con- 
strue  as  within  a  criminal  statute  acts  not 
fairly  within  the  letter  thereof. 
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Intoxicating     liquor  —  nonintoxicnting 
beverages  —  regulation. 

L  The  legislature,  when  making  a  gen- 
eral restraint  upon  the  traffic  in  intoxicat- 
ing liquors,  may,  under  its  constitutionnl 
power  to  regulate  the  manufacture  and  salo 
of  such  liquor,  and  its  police  power,  pro- 
vide for  the  manufacture  of  nonintoxicating 
malt  beverages  containing  alcohol,  and  re- 
quire them  to  be  sold  by  the  manufacturer 
in  specified  receptacles  and  quantities  di- 
rectly to  the  consumer,  who  shall  not  be 
allowed  to  drink  them  on  the  prcnises 
where  sold,  without  infringing  the  rij^hts 
of  liberty  or  property  of  persons  desiring 
to  deal  in  such  beverages. 

Same  —  express  grant  ^  Implied  limi- 
tation. 

2.  The  constitutional  grant  to  the  legis- 

Note.  —  See  note  to  State  v.  Fargo  Bot- 
tling Works  Co.  ante,  872. 
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lature  of  power  to  regulate  or  control  the 
manufacture  and  sale  of  intoxicating  liquor 
does  not  destroy  its  power  to  regulate  the 
Bale  of  malt  beverages  containing  alcoliol 
in  such  small  quantities  as  not  to  be  in- 
toxicating, where  such  regulation  is  neces- 
sary to  the  control  of  traffic  in  intoxicating 
beverages. 

Same  —  discrimination  —  intent. 

3.  That  the  sale  of  intoxicating  malt 
beverages  is  restricted  to  manufacturers 
does  not  show  an  intention  to  discriminate 
in  their  favor,  so  as  to  render  void  a  stat- 
ute regulating  the  sale  of  intoxicating  li- 
quors. 

(September  21,  1909.) 

17RR0R  to  the  Circuit  Court  for  Frederick 
J  County  to  review  an  order  discharging 
under  a  writ  of  habeas  corpus  R.  M.  Henry, 
who  had  been  convicted  for  illegally  selling 
malt  beverage.    Reversed. 

17^RR0R  to  the  Circuit  Court  for  Giles 
]i  County  to  review  an  order  discharging 
under  a  writ  of  habeas  corpus  Charlie  8hau< 
non,  who  had  been  convicted  for  illegally 
selling  malt  beverage.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Robert  M.  Ward,  for  plaintiff  in  er- 
ror: 

The  statutory  regulation  of  traffic  in  non- 
intoxicating  "near-beer"  drinks  is  constitu- 
tional. 

Campbell  v.  Thomasville,  6  Ga.  App.  212, 
64  S.  E.  815;  23  Cyc.  Law  &  Proc.  p.  63; 
Farmville  v.  Walker,  101  Va.  323,  61  L.R.A. 
126,  99  Am.  St.  Rep.  870,  43  S.  E.  658; 
Danville  v.  Hatcher,  101  Va.  623,  44  S.  E. 
723. 

Mr.  William  A.  Anderson,  Attorney 
General,  also,  for  plaintiff  in  error: 

It  is  competent  for  the  state  to  regulate 
the  sale  of  beverages  containing  an  appre- 
ciable, though  very  small,  quantity  of  al- 
cohol. « 

Cora.  V.  Dean,  14  Gray,  99;  State  v. 
Roach,  75  Me.  123;  State  v.  Guinness,  16 
R.  I.  401,  16  Atl.  910;  State  ex  rel.  Guil- 
bert  V.  Kauffman,  68  Ohio  St.  635,  67  N.  E. 
3062;  Eaves  v.  State,  113  Ga.  749,  39  S.  E. 
318;  State  v.  O'Connell,  99  Me.  61,  58  Atl. 
69;  Com.  v.  Goodwin,  109  Va.  828,  64  S.  E. 
64,  23  C>'c.  Law  &  Proc.  p.  60,  note  8; 
Freund,  Pol.  Power,  §  32. 

Mr.  R.  T.  Barton,  for  defendant  in  error 
Henry: 

The  legislation  is  contrary  to  the  inalien- 
able and  indefeasible  rights  of  man,  and 
abridges  the  privileges  and  immunities  of 
citizens  of  the  United  States. 

Mugler  V.  Kansas,  123  U.  S.  623,  31  L. 
ed.  205,  8  Sup.  Ct.  Rep.  273;  Allgeyer  v. 
Louisiana,  105  U.  S.  678,  41  L.  ed.  832,  17 
Sup.  Ct.  Rep.  427;  Young  v.  Com.  101  Va. 
863,  45  S.  E.  327. 
26  L.R.A.  (N.S.) 


Messrs.  McCormlck,  Henson,  &  Bronn, 

for  defendant  in  error  Shannon: 

The  attempted  regulations  are  unconstitu- 
tional, as  the  regulation  of  the  sale  of  un- 
intoxicating  malt  beverages  does  not  fall 
within  the  police  poT^'er. 

Ritchie  v.  People,  155  111.  98,  29  L.R.A. 
79,  46  Am.  St.  Rep.  324,  40  N.  E.  454 ;  Lake 
View  v.  Rose  Hill  Cemetery  Co.  70  111.  191, 
22  Am.  Rep.  71;  Re  Jacobs,  98  N.  Y.  98,  50 
Am.  Rep.  636;  People  v.  Gillson,  109  N.  Y. 
389,  4  Am.  St.  Rep.  466,  17  N.  E.  343. 

Card  well,  J.,  delivered  the  opinion  of  the 
court: 

These  two  cases  will  be  considered  togeth- 
er because  they  both  involve  the  same  gen- 
eral question. 

In  the  first-named  case  the  defendant  in 
error,  R.  M.  Henry,  was  arrested  on  the 
9th  day  of  September,  1908,  upon  a*  war- 
rant of  the  police  justice  of  the  city  of  Win- 
chester, charging  him  with  the  sale  of  "malt 
beverage,"  in  violation  of  the  provisions  of 
§  23i,  chap.  189,  p.  285,  Act  Assem.  March 
12,  1908,  now  commonly  known  as  the 
"Byrd  liquor  law." 

Upon  the  hearing  of  the  warrant,  Henry 
was  convicted  and  fined;  the  judgment  of 
the  justice  being  as  follows:  "Judgment  on 
the  9th  day  of  September,  1908.  The  de- 
fendant, Robert  M.  Henry,  is  found  guilty 
upon  the  testimony  and  oath  of  S.  A.  Sea- 
bright,  and  the  said  R.  M.  Henry  pleadin*; 
guilty;  and  it  is  adjudged  that  he  pay  a 
fine  of  $500." 

From  this  judgment  Henry  immediately 
appealed  to  the  corporation  court  of  the 
city  of  Winchester,  and  was  recognized  in 
the  sum  of  $000,  with  surety,  to  appear  on 
the  first  day  of  the  next  term  of  that  court, 
which  was  to  convene  on  September  21,  1908. 
His  appeal  was  docketed  in  the  corporation 
court,  and  afterwards  Henry  appeared  with 
his  surety,  and  the  latter  asked  that  he  be 
discharged  from  his  suretyship  on  the  said 
recognizance  executed  by  Henry  before  the 
justice,  which  was  accordingly  done,  and 
thereupon  Henry  was  placed  in  the  custody 
of  the  sergeant  of  the  city  of  Winchester. 

Immediately  upon  the  entry  of  the  order 
committing  him  to  the  custody  of  the  ser- 
geant, the  sergeant  was  served  with  a  writ 
of  habeas  corpus  issiied  by  the  Honorable  T. 
W.  Harrison,  judge  of  the  circuit  court  of 
Frederick  county,  upon  the  petition  of  Hen- 
ry himself. 

In  the  petition  Henry  sets  out,  amon^ 
other  things,  that  he  had  never  sold,  thougli 
he  was  charged  with  selling,  something 
called  "Malt  Beverage,"  but  that  he  had 
sold  by  the  bottle,  and  to  be  drank  at  the 
place  where  sold,  a  product  called  "small 
brew,"   and  that   this   is  substantially  the 
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same  product  tinder  a  difTerent  name;  that 
he  had  not  a  manufacturer's  license,  and 
'was  not  a  hrewer;  and  that  the  bottles  in 
which  he  sold  small  brew  had  not  blown 
upon  them  the  words  "Malt  Beverage/'  or 
the  name  or  address  of  the  manufacturer, 
in  letters  at  least  1^  inches  in  height.  Hav- 
ing admitted  the  violation  of  §  23 ^  of  the 
Byrd  liquor  law,  Henry  based  his  applica- 
tion for  a  writ  of  habeas  corpus  upon  the 
claim  that  said  section  is  unconstitutional. 

Upon  this  petition  the  judge  of  the  cir- 
cuit court  issued  his  writ,  and  immediately 
Henry  was  brought  before  him,  and  the 
hearing  adjourned  until  September  26,  1908. 
In  the  meanwhile  the  prisoner  was  released 
on  his  own  recognizance,  formal  return  of 
the  writ  having  been  made  by  the  city 
sergeant,  showing  that  Henry  was  legally 
and  by  due  process  of  law  in  the  custody  of 
that  officer.  Whereupon  the  commonwealth, 
by  its  attorney,  excepted  to  the  petition  up- 
on which  the  writ  of  habeas  corpus  was  is- 
sued, upon  the  ground  that  it  did  not  show 
probable  cause  to  believe  that  Henry  was 
detained  without  lawful  authority,  and 
moved  the  court  to  dismiss  the  writ  and  re- 
mand Henry  to  the  corporation  court  of 
Winchester,  to  be  there  dealt  with  according 
to  law.  Determination  of  this  motion  was 
deferred  by  the  court  until  it  should  be 
ready  to  pass  upon  the  motion  which  was 
then  made  by  the  prisoner  to  be  discharged 
from  custody,  whereupon  the  commonwealth, 
by  its  attorney,  moved  to  postpone  the  hear- 
ing upon  said  motion  for  such  reasonable 
time,  to  be  fixed  by  the  judge,  as  to  allow 
the  commonwealth  time  in  which  to  give  no- 
tice and  secure  and  file  affidavits  in  rebut- 
tal of  certain  averments  of  fact  alleged  in 
the  petition,  and  especially  to  prove  that  the 
beverage  alleged  in  the  warrant  of  arrest, 
and  admitted  in  the  petition,  to  have  been 
sold  by  Henry  in  violation  of  §  23^,  was 
in  some  cases  intoxicating,  even  if  it  did 
not  contain  in  excess  of  2^  per  cent  of  alco- 
hol; but  upon  the  objection  of  the  prisoner, 
Henry,  the  court  overruled  both  motions,  be- 
ing of  opinion  that  the  testimony  desired  to 
be  secured  was  not  competent,  and  refused  to 
allow  any  postponement  of  the  hearing  up- 
on the  petition  and  his  motion  to  be  dis- 
charged from  custody. 

The  motion  of  the  commonwealth  to  re- 
mand the  prisoner  to  the  corporation  court, 
to  be  there  dealt  with  according  to  law,  as 
prayed  in  the  return  of  the  city  sergeant, 
and  the  countermotion  of  the  prisoner  to  be 
discharged  from  custody,  as  prayed  in  his 
petition  for  a  writ  of  habeas  corpus,  were, 
on  September  26, 1908,  fully  argued  by  coun- 
sel, and  the  order  to  which  this  writ  of  er- 
ror was  awarded,  discharging  the  prisoner 
from  the  custody  of  the  sergeant  of  the  cor- 
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poration  court,  was  entered,  on  the  ground 
(as  set  out  in  the  written  opinion  of  the 
judge  of  the  circuit  court  filed  as  a  part  of 
the  order)  that  §  23i  of  the  Byrd  liq  or  law 
is  oppressive  and  unreasonable,  and  there- 
fore unconstitutional. 

The  sole  question,  therefore,  for  our  de- 
termination is  whether  or  not  §  23^  of  the 
Byrd  liquor  law  is  valid  and  constitutional. 

The  reasoning  of  the  learned  judge 
for  holding  §  23^  unconstitutional  is 
succinctly  stated  in  the  conclusion  of 
his  opinion,  as  follows:  "I  regard  the 
legislation  as  bearing  upon  a  particular, 
defined  type  of  harmless  malt  product, 
which  must  be  construed  in  relation  to  the 
legislative  treatment  accorded  other  forms 
of  malt  liquor.  So  viewed,  I  regard  the 
prohibition  and  regulation  imposed  upon 
this  particular  type  and  brand  to  the  last 
degree  oppressive  and  unreasonable,  and 
that,  therefore,  the  law  is  unconstitutional.*' 

The  purpose  of  the  act  of  the  legislature 
commonly  known  as  the  "Byrd  liquor  law'' 
is,  in  the  title  of  the  act,  declared  to  be  "to 
Define  and  Regulate  the  Sale,  Distribution, 
Rectifying,  Manufacture,  and  Distilling  of 
Intoxicating  Liquors  and  Malt  Beverages, 
and  to  Impose  a  License  Tax  Thereon,"  etc. 
The  act  first  defines  what  shall  be  deemed 
ardent  spirits,  and  specifically  names  whis- 
ky, brandy,  beer,  etc.,  as  included  therein, 
because  of  the  fact  that  these  liquors  con- 
tain a  percentage  of  alcohol  sufficient  to  pro- 
duce intoxication,  if  a  sufficient  quantity  is 
taken.  Section  23|  was  designed  to  regu- 
late and  control  the  sale  and  distribution  of 
the  by-products  of  the  brewery  commonly 
known  as  malt  beverage,  by  whom  it  may 
be  manufactured  and  sold ;  it  being  provided 
that  malt  beverage  shall  be  sold  by  the 
manufacturer  only  to  the  customer,  not  to 
be  drank  where  sold,  and  in  quantities  of 
not  less  than  one-half  dozen  bottles  nor 
more  than  four  dozen  bottles  at  any  one 
time,  and  that  it  shall  not  be  sold  or  of- 
fered for  sale  by  any  other  person,  firm,  or 
corporation ;  that  malt  beverage  shall  be  sold 
only  in  bottles  in  which  shall  be  blown  in 
letters  at  least  one-half  an  inch  in  height, 
the  name  and  address  of  the  manufacturer, 
and  the  words  "Malt  Beverage;"  and  that 
no  person,  firm,  or  corporation  shall  place  in 
such  bottles,  and  sell,  or  otherwise  transfer, 
any  liquid  containing  alcohol  in  excess  of 
2i  per  cent  in  volume.  The  penalty  fixed 
for  violating  any  of  the  provisions  of  the 
section  is  a  fine  of  not  less  than  $500  nor 
more  than  $1,000,  or,  in  the  discretion  of 
the  jury,  confinement  in  jail  for  not  less 
than  three  nor  more  than  twelve  months  for 
each  offense. 

"Malt  Beverage,"  "Small  Brew,"  and 
"Near  Beer,"  are,  as  it  would  seem,  synony* 
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mous  termSj  and  are  used  to  designate  a 
class  of  beer,  the  sale  and  distribution  of 
which  is  sought  to  be  regulated  and  con- 
trolled by  §  231  of  the  Byrd  liquor  law;  and 
in  that  act  are  put  among  the  class  of 
"mixtures,  preparations,  and  liquids"  in 
which  alcohol  appears  in  varying  propor- 
tions with  other  ingredients,  and  which  may 
or  may  not  be  used  as  beverage,  or  may  or 
may  not  contain  alcohol  in  such  proportion 
with  the  other  ingredients  that  the  stomach 
can  bear  enough  of  the  mixture  to  produce 
intoxication;  malt  liquors  being  classified 
as  within  or  without  the  ardent  spirits 
class,  according  as  they  will  or  will  not 
produce  intoxication.  Doubtless  the  legis- 
lature took  cognizance  of  the  well-known 
fact  that  the  minimum  per  cent  of  alcohol 
in  what  is  commonly  known  as  beer  is  2i, 
and  that  even  this,  the  weakest  form  of  beer, 
had  been  found  to  be  intoxicating,  and  on 
this  account  arbitrarily  fixed  upon  this  per- 
centage as  the  differential  between  beer  and 
the  class  of  "Near  Beer,"  and  gave  to  the 
latter  class  the  name  of  "malt  beverage." 
Why  it  sliould  have  been  so  denominated  is 
immaterial. 

It  is  very  clear  that  §  23f  was  intended  to 
prescribe  regulations  for,  and  permit  to  be 
manufactured  and  sold  subject  to  said  regu- 
lations, all  of  that  class  of  malt  liquors  not 
included  in  the  words  "malt  liquors"  con- 
taining 2i  per  cent  of  alcohol,  and  which 
produce  intoxication,  and,  at  the  same  time, 
prescribe  a  specific  and  separate  penalty  for 
the  manufacture  of  a  malt  beverage  that 
would  intoxicate,  to  remove  this  class  of 
malt  liquors  from  the  operation  of  the 
words,  "and  all  other  intoxicating  liquors," 
in  §•!.  There  is  nothing  "unintelligible" 
in  §  23^.  Its  scope  and  meaning  are  clear 
and  obvious,  and  its  provisions  are  well 
adapted  to  accomplish  the  purpose  for  which 
it  was  incorporated  into  the  Byrd  liquor 
law. 

The  simple  question  for  bur  determina- 
tion is  whether  or  not  the  legislature  in  en- 
acting §  23^  exceeded  the  police  power  of 
the  state. 

There  can  be  no  question  that  among  the 
police  powers  of  the  state,  and  especially 
under  the  provisions  of  §  62  of  the  Consti- 
tution (Code  1904,  p.  ccxxiii),  the  legisla- 
ture has  the  power  to  regulate  the  traffic 
in  intoxicating  liquors,  not  only  because  it 
is*  inherently  harmful,  but  by  way  of  pre- 
venting an  abuse  if  the  privilege  is  granted. 

The  learned  judge  below  seems  to  have 
based,  in  a  large  degree  at  least,  his  conclu- 
sion that  §  23^  of  the  act  is  unconstitution- 
al, upon  the  assumed  harmlessness  of  the 
traffic  in  "malt  beverages;"  but  this  assump- 
tion ignores  the  obvious  fact  that  malt  bev- 
erage is  not  the  name  of  a  particular  brand 
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of  non intoxicating  and  unadulterated  malt 
liquor,  but  the  generic  name  of  a  large  va- 
riety of  malt  liquors,  all  of  which  are  per- 
mitted to  contain  a  percentage  of  alcohol, 
and  some  of  which  may  be  intoxicating 
and  unwholesome,  and  that  the  object  of  the 
section  is  to  allow  the  manufacture  of  the 
pure  and  nonintoxicating  malt  beverages, 
and  to  punish  the  sale  of  the  unwholesome 
and  intoxicating  kinds  of  malt  beverages, 
and  further  ignores  the  well-settled  doctrine 
that  the  traffic  in  alcoholic  drinks,  being 
peculiarly  liable  to  abuse,  is  peculiarly  a 
subject  for  the  exercise  of  the  general  police 
powers  of  the  state. 

Section  62  of  the  Constitution  is:  "The 
general  assembly  shall  have  full  power  to 
enact  local  option  or  dispensary  laws,  or 
any  other  laws  controlling,  regulating,  or 
prohibiting  the  manufacture  or  sale  of  in- 
toxicating liquors." 

Section  23 1  of  the  Byrd  liquor  law  seems 
to  us  to  be  clearly  within  the  comprehensive 
provisions  of  this  section  of  the  Constitu- 
tion, as  well  as  within  the  general  police 
powers  of  the  state.  With  whether  the  pro- 
visions of  that  section  are  wise  and  proper 
or  not,  the  courts  have  nothing  to  do  as  it 
is  a  question  for  the  legislature.  Prison 
Asso.  V.  Ashby,  93  Va.  670,  25  S.  E.  893; 
Hucless  V.  Childrey,  135  U.  S.  662,  34  L.  ed. 
304,  10  Sup.  Ct.  Rep.  972. 

When  we  read  §  23i  together  with  every 
section  of  the  Byrd  liquor  law,  it  cannot 
be  questioned  that  it  was  the  object  of  the 
legislature  to  restrict  the  use  of  intoxicants 
as  a  beverage.  In  no  section  of  the  act  is 
it  sought  to  prohibit  or  regulate  the  manu- 
facture or  sale  of  any  article  of  food  or 
commerce  which  is  not  commonly  used  as  a 
beverage,  and  which  does  not  contain  alco- 
hol as  a  distinguishing  feature. 

We  shall  not  attempt  to  go  into  any  re- 
finement of  distinction  between  malt  bev- 
erages which  will  produce  intoxication  and 
malt  beverages  which  will  not  produce  that 
result.  Suffice  it  to  say  that,  if  the  legisla- 
ture saw  fit  to  regulate  and  control  the 
manufacture  and  sale  of  malt  beverages  con- 
taining alcohol,  but  less  than  2^  per  cent, 
so  long  as  the  right  to  so  do  remains  with- 
in the  police  powers  of  the  state,  whether 
the  regulation  is  satisfactory  or  not,  the 
reasons  therefor  address  themselves  exclu- 
sively to  the  legislative  wisdom. 

It  can  be  readily  seen  that,  imless  some 
provision  was  made  in  the  Byrd  liquor  law 
regulating  and  controlling  the  manufacture 
and  sale  of  malt  beverages,  at  least  some  of 
those  engaged  in  the  saloon  business  would 
close  their  doors  as  a  saloon,  and  open  them 
as  malt  liquor  places,  and,  under  the  guise 
of  doing  a  lawful  business,  would  engage  in 
the  illicit  sale  of  ardent  spirits.    This  has 
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been  the  experience  elsewhere,  as  clearly 
appears  from  the  reported  decisions  of  the 
eourts  of  other  states,  and  it  is  a  matter  of 
common  knowledge  that  it  has  recently  been 
the  experience  in  Virginia. 

To  place  the  traffic  in  malt  beverages 
within  the  police  power  of  the  state,  it  is 
not  essential,  we  think,  that  its  harmfulness 
should  be  inherent  in  the  article  dealt  in, 
as  traffic  in  a  harmless  article  may  be  regu- 
lated, if  regulation  be  expedient,  so  as  to 
prevent  it  from  becoming  harmful  to  the 
public  health  and  morals.  The  object  of  this 
legislation  (§  23^), as  already  remarked,  is  to 
limit  the  use  of  intoxicants,  and  there  is  no 
indication  anywhere  in  the  "Byrd  liquor 
law,"  from  its  title  to  its  conclusion,  that 
the  legislature  deemed  harmless  the  traffic 
in  any  kind  of  alcoholic  beverages;  on  the 
contrary,  there  are  the  strongest  indications 
that  the  legislature  deemed  the  traffic  in 
beer,  by  whatever  name  called,  as  especial- 
ly likely  to  be  harmful  to  the  public,  if 
not  regulated,  and  the  whole  range  of  al- 
cohplic  drinks  has  been  by  the  act  regulated 
under  one  provision  or  another. 

In  Farmville  v.  Walker,  101  Va.  323, 
61  L.R.A.  126,  99  Am.  St  Rep.  870,  43  S.  E. 
558,  and  in  Danville  v.  Hatcher,  101  Va. 
523,  44  S.  E.  723,  the  police  powers  of  the 
legislature,  independent  of  the  constitutional 
provisions,  are  defined;  and  in  the  last- 
named  case  the  court  held  as  follows:  "The 
regulation  of  the  sale  of  intoxicating  liquors 
is  completely  within  the  police  power  of  the 
state,  and  may  be  exercised  in  such  man- 
ner as  the  legislature  deems  proper.  It  may 
be  entirely  prohibited,  or  such  restraints 
may  be  placed  upon  it  as  the  legislature 
thinks  wise,  without  supervision  or  control 
by  the  courts.  The  traffic  is 'not  one  of  the 
privileges  or  immunities  of  citizenship  guar- 
anteed by  the  Constitution  of  the  United 
States,  or  the  14th  Amendment  thereof." 
"It  may  be  entirely  prohibited;  and  its  reg- 
ulation, when  permitted,  is  absolutely  with- 
in the  discretion  of  the  several  states.  These 
principles  are  sustained  by  the  Supreme 
Court  of  the  United  States  in  a  long  line  of 
decisions  rendered  both  before  and  after  the 
adoption   of   the   14th  Amendment." 

The  police  power  of  the  state  with  refer- 
ence to  the  control  of  intoxicating  liquors 
is  to  be  distinguished  from  its  powers  to 
regulate  traffic  in  other  things.  "  'It  would 
be  different  if  the  business  sought  to  be  fol- 
lowed was  one  of  the  ordinary  pursuits  of 
life  in  which  all  persons  are  entitled  to  en- 
gage.' .  .  .  There  are  also  numerous  de- 
cisions of  courts  of  last  resort  of  the  states, 
which  uphold  the  authority  of  the  several 
states,  in  the  exercise  of  their  police  power, 
to  absolutely  control  the  liquor  traffic."  See 
also  Cooley,  Const.  Lim.  120. 
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As  remarked,  the  restrictions  imposed  by 
§  23^  of  the  Byrd  liquor  law  were  to  pre- 
vent the  abuse  which  the  legislature  felt 
would  almost  certainlv  follow  if  the  sale  of 
malt  beverages  was  allowed  without  impos- 
ing restrictions  of  a  stringent  character; 
and  this  particular  form  of  police  regula- 
tion has  been  the  subject  of  numerous  de- 
cisions in  the  several  states,  and  the  right 
to  impose  such  restrictions  seems  not  to 
have  been  seriously  questioned. 

Any  such  legislation  by  the  state  is  en- 
acted under  the  police  power,  the  limits  of 
which  embrace  a  very  broad  field  in  which 
the  lawmaking  power  is  clothed  with  a  very 
broad  discretion,  the  exercise  of  which  the 
courts,  will  not  undertake  to  control,  except 
in  cases  where  the  legislature  has  plainly 
transcended  its  power.  Particularly  is  the 
police  power  of  the  state  government  far 
reaching  when  it  comes  to  deal  with  the  sub- 
ject of  the  regulation  and  control  of  the 
liquor  traffic. 

A  strong  illustration  of  this  power  is 
found  in  the  decision  of  the  Supreme  Court 
of  the  United  States  in  Mugler  v.  Kansas, 
123  U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273. 

It  is  not  claimed  that  it  would  be  com- 
petent for  the  state  government  to  prohibit 
the  sale  of  an  absolutely  harmless  and  nu- 
tritious article  of  food  which  contains  no 
alcohol  or  other  dangerous  property;  but 
the  courts  have  gone  very  far  in  sustaining 
restrictive  legislation  in  reference  to  cider, 
wines,  malt  liquors,  and  other  beverages 
which  usually  contain  considerable  quanti- 
ties of  alcohol,  but  which  may,  and  often 
do,  contain  such  a  small  percentage  of 
alcohol  as  to  be  absolutely  nonintoxicating. 

The  supreme  court  of  Massachusetts  in 
Com.  V.  IXean,  14  Gray,  99,  held  that,  under 
a  statute  which  made  no  distinction  between 
fermented  and  unfermented  cider,  but  pro- 
vided that  "cider  and  all  wines  shall  be  con- 
sidered intoxicating  liquors  within  the 
meaning  of  this  act,"  an  averment  "of  the 
sale  of  intoxicating  liquor"  was  sustained 
by  proof  of  the  sale  of  unfermented  cider. 

The  supreme  court  of  Rhode  Island  in 
State  V.  Guinness,  16  R.  I.  401,  16  Atl.  010, 
sustained  a  prosecution  under  a  statute  of 
that  state  which  prescribed  an  artificial 
definition,  and  provided  that  any  liquor 
which  contained  more  than  2  per  cent  by 
weight  of  alcohol  should  be  included  in  the 
term  "intoxicating  liquors,"  without  proof 
that  the  liquors  sold  were  actually  intoxi- 
cating. The  opinion  says :  "These  words  do 
not  purport  to  change  the  nature  of  things, 
and  miJce  liquors  intoxicating  which  are 
not  intoxicating,  but  simply  enact  that  the 
words  'intoxicating  liquors  where  used  in 
the  act  shall  be  deemed  to  include  any  li- 
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quor  or  mixture  of  liquors  which  shall  con- 
tain more  than  2  per  cent  by  weight  of  al- 
cohol/ whether  intoxicating  or  not.  It 
may  be  that  the  legislature  thought  that 
the  sale  of  such  liquors  would  foster  an  ap- 
petite for  stronger  liquors,  and  should  be 
stopped  for  that  reason;  or  it  may  be  that 
they  thought  that  the  establishment  of  such 
a  percentage  would  make  it  easier  to  en- 
force the  law,  as  a  law  to  suppress  the  traf- 
fic in  intoxicants,  by  making  evasion  more 
difllcult.  We  think  that  in  either  view  the 
enactment  is  constitutional  as  an  exercise  of 
police  power."  See  also  Com.  v.  Goodwin, 
109  Va.  828,  64  S.  E.  64,  and  cases  there 
cited. 

The  law  on  the  subject  is  strongly  and 
fairly  stated  in  Freund  on  Police  Power, 
§  32,  as  follows:  "Some  courts  have  said  that 
the  legislative  determination  that  some  sub- 
stance or  mixture  is  intoxicating  or  un- 
w^holesome  is  conclusive.  But  such  a  state- 
ment cannot  be  accepteed  without  qualifica- 
tion. Alcohol  is,  as  a  matter  of  fact,  in- 
toxicating if  taken  in  sufficient  quantity.  To 
cut  off  controversies  as  to  the  intoxicating 
quality  of  different  kinds  of  drinks,  the 
legislature  may  define  as  intoxicating  all 
liquors  containing  a  certain  percentage  of 
alcohol.  If  such  liquors  when  consumed  to 
excess  produce  in  normal  cases  intoxication, 
they  arc  very  properly  described  as  intoxi- 
cating, although  they  may  not  have  that  ef- 
fect in  each  particular  case.  Where  the  al- 
cohol is  so  much  diluted  as  to  be  harmless, 
a  legislative  flat  will  not  make  it  intoxicat- 
ing. But  if  the  legislature,  for  the  purpose 
of  preventing  evasion  or  in  order  that  an 
appetite  for  stronger  liquors  may  not  be 
fostered,  deems  it  wise  or  necessary  to  for- 
bid any  alcoholic  admixture,  it  may  do  so, 
since  it  thereby  interferes  at  most  with  the 
gratification  of  a  pleasure." 

In  the  recent  case  of  Campbell  v.  Thomas- 
ville,  6  Ga.  App.  212,  64  S.  E.  815,  there  was 
under  review  an  ordinance  adopted  by  the 
city  of  Thomasville  under  the  general  wel- 
fare clause  of  its  charter,  designed  to  reg- 
ulate the  sale  of  "Near  Beer,"  and  it  was 
held  that  "the  selling  of  'Near  Beer'  is  a 
business  which,  from  its  very  nature,  admits 
of  strict  regulation  under  the  police  power. 
It  stands  legitimately  in  a  different  class 
from  the  business  of  selling  drugs,  soda 
water,  and  similar  liquids.  Regulations  may 
be  upheld  as  applied  to  this  occupation 
which  would  be  arbitrary  and  unreasonable 
if  there  were  an  attempt  to  apply  them  to 
other  businesses."  In  the  course  of  the  opin- 
ion it  is  said:  "The  very  possibility  which 
'Near  Beer'  and  imitations  and  substitutes 
for  beer  and  other  intoxicating  liquors  af- 
ford, toward  the  palming  off  of  real  beer 
and  actual  intoxicating  liquors  under  that 
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guise,  as  well  as  of  selling  beverages  danger- 
ous to  the  public  health,  places  the  busi* 
ness  of  dealing  in  them  under  the  guard- 
ianship and  control  of  the  police  power. 
Therefore,  while  the  municipalities  in  this 
state,  under  their  general  welfare  clauses, 
and  in  the  absence  of  broader  and  express 
delegation  of  authority,  may,  as  to  the  busi- 
ness of  dealing  in  the  class  of  beverages  here 
under  discussion,  regulate  only,  and  not  pro- 
hibit, and  while  the  regulation  must  be  rea- 
sonable, and  not  arbitrary,  yet  regulations 
may  be  sustained  as  being  reasonable  as  ap- 
plied to  such  occupations,  which  would  be 
void  for  unreasonableness  if  they  were  made 
to  relate  to  callings  of  a  different  nature," 
—citing  a  long  list  of  decided  cases  as  be- 
ing in  point. 

Further  on  it  is  said:  "Fundamentally, 
however,  the  right  to  regulate  the  sale  of 
intoxicating  liquors  differs  only  in  de- 
gree from  the  right  to  regulate  imitations 
and  substitutes  for  such  beverages,  and  es- 
pecially those  which  approach  closely  to  the 
border  line  of  being  intoxicating.  In  gener- 
al terms  it  may  be  said  that  municipal  cor- 
porations, in  dealing  with  the  sale  of  'Near 
Beer'  and  like  beverages,  may,  under  the 
general  welfare  clause,  adopt  all  fair  and 
appropriate  regulations  which  would  tend 
to  prevent  the  business  from  becoming  a  nui- 
sance by  attracting  together  idle  or  disor- 
derly persons,  or  by  otherwise  tending  to 
disturb  the  public  peace  and  tranquility, 
or  from  becoming  a  menace  to  health  by 
reason  of  the  sale  of  impure  or  unwhole- 
some liquors,  or  from  becoming  a  means  of 
violating  the  law  as  to  the  sale  or  keeping 
of  intoxicating  liquors." 

Again,  it  is  said  in  the  opinion:  "The  ar- 
gument that,  since  'Near  Beer'  is  not  an  in- 
toxicating liquor,  dealers  in  it  should  stand 
on  the  same  footing  as  dealers  in  soda  wa- 
ter and  other  similar  beverages,  well  com- 
ports with  the  zeal  and  partisanship  which 
is  to  be  expected  of  counsel  in  the  case;  but 
we  would  stultify  ourselves,  if  we  did  not 
recognize  an  essential  distinction  and  a  well- 
marked  di£ference  between  the  two  classes. 
Both  businesses  are  in  a  certain  sense  alike 
legitimate  but  there  are  many  varieties  of 
legitimate  businesses.  An  occupation  may 
be  lawful,  and  yet  may  be  neither  useful  nor 
necessary, — in  fact,  may  have  a  harmful 
tendency." 

In  the  light  of  the  authorities  cited,  it 
seems  clear  to  us  that  the  legislation  here 
in  question  comes  within  the  legitimate  do- 
main of  the  police  power  of  the  state,  and 
therefore  there  is  nothing  in  the  contention 
of  defendant  in  error  that  said  §  23^  is  in 
conflict  with  §  8  of  the  Constitution  of  Vir- 
ginia, which  provides  that  "no  man  shall 
be  deprived  of  his  life  or  liberty  except  by 
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the  la\ir  of  ^e  land  or  the  judgment  of  his 
peers." 

We  are  further  of  opinion  that  there  is 
still  less  force  in  the  contention  that  the 
legislation  in  question  is  in  conflict  with  the 
14th  Amendment  to  the  Constitution  of 
the  United  States,  since  §  23^  of  the  Byrd 
liquor  law  was  passed  in  the  legitimate  ex- 
ercise of  the  police  power  of  the  state,  and, 
therefore,  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States  has  no  appli- 
cation whatever. 

A  great  number  of  cases  might  be  cited 
in  support  of  this  view,  but  we  shall  be  con- 
tent with  the  citation  of  the  following, 
which  are  to  the  effect  that  "the  power  of  the 
state  over  police  regulations  is  supreme.  The 
legislature  determines  the  necessity  for,  and 
the  courts  the  proper  subjects  of,  its  exer- 
cise." Slaughter  House  Cases,  16  Wall,.  36, 
21  L.  ed.  394;  Com.  v.  Alger,  7  Cush.  84  j 
Taunton  v.  Taylor,  116  Mass.  264;  Boston 
Beer  Co.  v.  Massachusetts,  97  U.  S.  26,  24 
L.  ed.  989;  Barbier  v.  Connolly,  113  U.  S. 
27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep.  357. 

In  the  last-named  case  the  opinion  says: 
"But  neither  the  Amendment  [14th],  broad 
and  comprehensive  as  it  is,  nor  any  other 
Amendment,  was  designed  to  interfere  with 
the  power  of  the  state,  sometimes  termed  its 
'police  power,'  to  prescribe  regulations  to 
promote  the  health,  peace,  morals,  educa- 
tion, and  good  order  of  the  people,  and  to 
legislate  so  as  to  increase  the  industries 
of  the  state,  develop  its  resources,  and  add 
to  its  wealth  and  prosperity." 

In  Re  Rahrer  (Wilkerson  v.  Rahrer)  140 
U.  S.  654,  35  L.  ed.  572,  11  Sup.  Ct 
Rep.  866,  the  opinion  by  Chief  Justice 
Fuller  says:  "The  power  of  the  state 
to  impose  restraints  and  burdens  upon 
persons  and  property,  in  conservation 
and  promotion  of  the  public  health, 
good  order,  and  prosperity,  is  a  power  orig- 
inally and  always  belonging  to  the  states, 
not  surrendered  by  them  to  the  general  gov- 
ernment, nor  directly  restrained  by  the  Con- 
stitution of  the  United  States,  and  essential- 
ly exclusive.  And  this  court  has  uniformly 
recognized  state  legislation,  legitimately  for 
police  purposes,  as  not,  in  the  sense  of  the 
Constitution,  necessarily  infringing  upon 
any  right  which  has  been  confided  expressly 
or  by  implication  to  the  national  govern- 
ment. The  14th  Amendment,  in  forbidding 
a  state  to  make  or  enforce  any  law  abridg- 
ing the  privileges  or  immunities  of  citizens 
of  the  United  States,  or  to  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law,  or  to  deny  to  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  laws,  did  not  invest,  and  did  not  at- 
tempt to  invest.  Congress  with  power  to 
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legislate  upon  subjects  which  are  within  the 
domain  of  state  legislation." 

Nor  is  there  anything  in  the  contention 
that  §  23J  of  the  Byrd  liquor  law  should 
be  held  to  be  in  excess  of  the  powers  con- 
ferred by  §  62  of  the  Constitution  of  Vir- 
ginia. That  section  of  the  Constitution  was 
not  designed  to  limit  the  police  power  of  the 
state,  but  to  enlarge  it,  so  as  to  give  to 
the  legislature  the  widest  discretion  in  the 
selection  of  the  means,  mode,  and  method  of 
controlling,  regulating,  or  prohibiting  the 
manufacture  or  sale  of  intoxicating  liquors. 

There  are,  perhaps,  seeming  inconsisten- 
cies in  some  of  the  provisions  of  the  statute 
under  consideration,  but  such  inconsisten- 
cies, if  such  there  be,  are  more  properly  to 
be  dealt  with  by  the  legislature  than  by  the 
courts.  The  power  of  the  general  assembly 
is  supreme,  unless  restricted  by  the  state  or 
Federal  Constitution,  and,  even  if  there  be 
doubt  as  to  the  power,  that  doubt  is  to  be 
solved  in  favor  of  the  right  to  the  exercise 
of  the  power;  in  other  words:  "We  can  de- 
clare an  act  of  the  general  assembly  void 
only  when  such  act  clearly  and  plainly  vio- 
lates the  Constitution,  and  in  such  manner 
as  to  leave  no  doubt 'or  hesitation  on  our 
minds."  Com.  v.  Moore,  25  Gratt.  961;  But- 
ton y.  State  Corp.  Commission,  105  Va.  634, 
54  S.  E.  769,  and  the  authorities  there  cited. 

The  argument  of  counsel  that  the  legis- 
lature, in  enacting  §  23^  of  the  statute  un- 
der the  guise  of  regulating  the  liquor  traf- 
fic in  this  state,  sought  to  do  by  indirection 
that  which  it  could  not  do  directly,  namely, 
discriminate  in  favor  of  a  few  persons  as 
against  the  other  members  of  the  communi- 
ty, has  nothing  in  the  record  upon  which  to 
rest.  That  section  of  the  statute  is  entire- 
ly consonant  with  the  manifest  intention  of 
the  entire  enactment,  and  aimed  at  the  regu- 
lation and  control  of  the  sale  of  intoxicat- 
ing liquors  in  this  state,  and  the  purpose 
to  discriminate  in  favor  of  a  few  persons 
as  against  other  members  of  the  community 
is  nowhere  apparent. 

For  the  foregoing  reasons,  and  in  view  of 
the  authorities  cited,  we  are  of  opinion  that 
the  judgment  of  the  Circuit  Court  of  Fred- 
erick county  holding  §  231  of  the  act  of  the 
general  assembly  above  mentioned  to  be  un- 
constitutional and  void  is  erroneous;  and 
the  said  judgment  will  be  reversed  and  an- 
nulled, and  this  court  will  proceed  to  enter 
such  judgment  as  the  Circuit  Court  should 
have  entered. 

In  the  second  of  the  above-named  cases, 
the  defendant  in  error,  Charlie  Shannon,  was 
arrested,  tried,  convicted,  and  fined  $500  by 
a  justice  of  the  peace  of  the  county  of  Giles, 
upon  a  warrant  charging  him  with  unlaw- 
fully selling  and  delivering  to  one  Joe  Hi^ht 
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a  certain  mixture,  preparation,  and  liquid 
called  "Pocahontas  Malt,"  which  was  the 
product  of  a  brewing  plant  or  brewery,  and 
which,  in  fact,  was  malt  beverage  as  de- 
fined by  the  law  of  the  state  of  Virginia,  the 
said  Shannon  not  being  the  manufacturer  of 
said  malt  beverage;  in  other  words,  that  the 
said  Shannon  had  been  guilty  of  the  viola- 
tion of  §  23^  of  the  Byrd  liquor  law. 

From  the  judgment  of  the  justice  Shan- 
non took  an  appeal  to  the  circuit  court  of 
Giles  county,  which  court,  a  jury  being 
waived,  heard  and  tried  the  case  on  May 
10,  1909,  and  thereupon  found  the  defendant 
not  guilty,  upon  the  ground  "that  §  23 ^  of 
the  Byrd  law,  w^hich  prohibits  the  sale  of 
such  a  beverage  as  the  beverage  in  this 
case  has  proven  to  be,  violates  both  the  state 
and  the  Federal  Constitution,  as  contended 
for  by  the  defendant." 

It  appears  from  the  transcript  of  the  rec- 
ord before  us  that  every  fact  necessary  to 
a  conviction  of  Shannon  of  the  violation  of 
the  provisions  of  §  23i  of  the  Byrd  liquor 
law  was  proven;  in  fact.  Shannon  admitted 
the  violation  of  the  statute,  and  relied  upon 
the  defense  that  the  said  statute  was  uncon- 
stitutional and  void,  as  was  held  by  the 
learned  judge  of  the  circuit  court. 

For  the  reasons  stated,  and  in  view  of  the 
authorities  cited  in  the  above  discussion  of 
the  case  of  Com.  v.  Henry,  we  are  of  opinion 
that  the  Circuit  Court  of  Giles  County  erred 
in  its  judgment  that  §  23^  of  the  act  of  the 
general  assembly  above  mentioned  is  uncon- 
stitutional and  void,  and  the  said  judgment 
will  be  reversed  and  annulled,  and  this  court 
will  proceed  to  enter  such  judgment  as  the 
Circuit  Court  should  have  entered. 


NORTH  CAROIilNA  SUPREME 
COURT. 

STATE   OF   NORTH  CAROLINA 

V. 

J.  DANNENBURG,  Appt. 

(151  N.  C.  718,  06  S.  E.  301.) 

Intoxicating   liquor   —  license  ~  near 
beer. 

1.  Charter  authority  to  levy  license  taxes 
empowers  a  municipality  to  levy  such  tax 
on  the  business  of  selling  near  beer. 

Same  —  classification  —  nonlntoxicat- 
Ing  beverages. 

2.  A  tax  upon  all  engaged  in  the  busine^^s 
of  selling  nonintoxicating  malt  beverages 
containing  as  much  as  ^  of  1  per  cent  of 
alcohol  is  not  invalid  as  forming  an  arbi- 
trary classification. 

Same  ~  prohibitive  tax. 

3.  A  license  tax  of  $1,000  per  year  im- 
posed by  a  municipal  corporation  on  the 
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business  of  selling  near  beer,  which  is  a 
business  recognized  by  the  state,  so  that  the 
municipality  has  no  power  to  destroy  it, 
will  not  be  declared  to  be  prohibitive  and 
unreasonable,  where  business  is  being  con- 
ducted under  it,  and  such  business  requires 
extensive  police  surveillance. 

Property  rights  ^  constitutional  pro- 
tection ^  excessive  license  tax. 

4.  The  provision  of  the  Constitution  pro- 
tecting property  rights  is  not  violated  by 
a  municipal  ordinance  imposing  a  license 
tax  of  $1,000  per  year  upon  the  business 
of  selling  near  beer. 

(December  1,  1909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Mecklenburg 

Note,  ^  Power  of  municipality  to  regu' 
late  the  sale  of  nonintoxicating  alco^ 
holio  beverages. 

Upon  the  general  question  of  the  consti- 
tutional power  to  prohibit  or  regulate  the 
sale  of  nonintoxicating  alcoholic  liquors, 
see  note  to  State  v.  Fargo  Bottling  Works 
Co.  ante,  872;  and  also  see  that  note 
for  the  general  scope  and  limitations  of  the 
present  note  and  for  cross  references  to 
other  notes  upon  allied  subjects. 

The  cases  generally  hold  that  a  munic- 
ipality with  power  to  levy  license  taxes  has 
the  power  to  impose  a  license  tax  upon  the 
business  of  selling  nonintoxicating  alcoholic 
liquors. 

Thus,  in  Monroe  v.  Lawrence,  44  Kan. 
607,  10  L.R.A.  520,  24  Pac.  1113,  it  was  held 
that  a  city  ordinance  regulating  the  sale  of 
cider  which  is  not  intoxicating,  by  prohibit- 
ing its  sale  in  less  quantities  than  a  gallon, 
and  prohibiting  the  drinking  of  the  same  at 
the  place  of  sale,  violates  no  private  right, 
and  does  not  unreasonably  restrain  trade: 
and  the  legislative  power  given  to  city 
councils  "to  enact  and  make  all  such  ordi- 
nances, by-laws,  rules,  and  regulations,  not 
inconsistent  with  the  laws  of  the  state  as 
may  be  expedient  for  maintaining  the  peace, 
good  government,  and  welfare  of  the  city 
and  its  trade  and  commerce,"  is  sufficient 
authority  for  the  enactment  of  such  an  ordi- 
nance. 

And  the  Monroe  Case  was  cited  as  au- 
thority in  Re  Jahn,  55  Kan.  694,  41  Pac. 
956,  for  the  ruling  that  a  city  ordinance 
regulating  the  sale  of  "malt,  hop-tea  tonic, 
ginger  ale,  cidet*,  or  other  drink  of  light 
nature/'  was  valid.  The  validity  of  similar 
ordinances  was  sustained  upon  the  author- 
ity of  the  Jahn  and  Monroe  Cases  in  Lin- 
coln Center  y.  Linker,  5  Kan.  App.  242,  47 
Pac.  174;  Lincoln  Center  v.  Linker,  6  Kan. 
App.  369,  61  Pac.  807;  Lincoln  Center  v. 
Linker,  7  Kan.  App.  282,  53  Pac.  787. 

So,  in  Eureka  v.  Jackson,  8  Kan.  App. 
49,  54  Pac.  6,  it  was  held  on  the  authority 
of  the  Monroe  Case,  that  a  municipal  cor- 
poration had  the  power  to  regulate  by  ordi- 
nance the  sale  of  all  liquids  sold  or  drunk 
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County  convicting  him  of  Belling  near  beer 
without  a  license.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  J.  Parker  and  Stem  & 
Stern,  for  appellant: 

The  ordinance  is  ultra  vires, 

Laramie  County  v.  Albany  County,  92  U. 
a  307,  23  L.  ed.  552;  Whiting  v.  West 
Point,  88  Va.  905,  15  L.R.A.  860,  29  Am. 
St.  Rep.  750,  14  S.  E.  C98. 

Tlie  ordinance  is  unreasonable. 

1  Dill.  Mun.  Corp.  329;  Paul  v.  Wash- 
ington, 134  N.  C.  363,  65  L.R.A.  902,  47  S. 
E.  793;  Wright  v.  Macon,  5  Ga.  App.  750, 
04  S.  E.  807 ;  Kenaston  v.  Riker,  146  Mich. 
163,  109  N.  W.  278;  Morton  v.  Macon,  111 
Oa.  162,  50  L.R.A.  485,  36  S.  E.  627;  Ex 
parte  Burnett,  30  Ala.  461;  Craig  v.  Bur- 
nett, 32  Ala.  728;  13  Am.  &  Eng.  Enc.  Law, 
pp.  532-634;  Fretwell  v.  Troy,  18  Kan.  271; 
Lyons  v.  Cooper,  39  Kan.  324,  18  Pac.  296; 
Cooley,  Taxn.  2d  ed.  697,  598. 

The  ordinance  is  discriminative. 

Connolly  v.  Union  Sewer  Pipe  Co.  184  U. 
8.  640,  46  L.  ed.  679,  22  Sup.  Ct.  Rep.  431 ; 
21  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  784; 
Standard  Oil  Co.  v.  Fredericksburg,  106  Va. 
82,  62  S.  E.  817;  Standard  Oil  Co.  v. 
Spartanburg,  66  S.  C.  37,  44  S.  E.  377; 
Beckett  v.  Savannali,  118  Ga.  68,  44  S.  E. 
819;  Atlanta  v.  Jacobs,  125  Ga.  623,  64  S. 
E.  634;  Voese  v.  Memphis,  9  Lea,  294;  2 
Dill.  Mun.  Corp.  4th  ed.  971;  Mutual  Re- 
serve Fund  Life  Asso.  v.  Augusta,  109  Go. 
73,  35  S.  E.  71 ;  Read  v.  Graham,  31  Ky.  L. 
Rep.  660,  102  S.  W.  860;  State  v.  Endom,  23 
La.  Ann.  663;  Com.  use  of  Titusville  v. 
Clark,  195  Pa.  634,  57  L.R.A.  348,  86  Am. 
St.  Rep.  694,  46  Atl.  286;  Luman  y.  Hitch- 
ens  Bros.  Co.  90  Md.  14,  46  L.R.A.  393,  44 
Atl.  1051 ;  Eden  v.  People,  161  111.  296,  32 
L.R.A.  669,  62  Am.  St.  Rep.  365,  43  N.  E. 
1108;  State  v.  Mitchell,  97  Me.  66,  94  Am. 
St.  Rep.  48],  53  Atl.  887;  State  v.  Loomis, 
116  Mo.  307,  21  L.R.A.  789,  22  S.  W.  350; 
Stratton  Claimants  v.  Morris  Claimants 
iDibrell  v.  Laraier),  89  Tenn.  497,  12  L.R.A. 


•  70,  15  S.  W.  87 ;  Bell's  Gap  R.  Co.  v. 
Pennsylvania,  134  U.  S.  232,  33  L.  ed.  892, 
10  Sup.  Ct.  Rep.  533;  Gulf,  C.  &  S.  F.  R. 
Co.  v.  Ellis,  1U5  U.  S.  150,  41  L.  ed.  666,  17 
Sup.  Ct.  Rep.  255;  Billings  v.  Illinois,  188 
U.  S.  97,  47  L.  ed.  400,  23  Sup.  Ct.  Rep. 
272,  8  Cyc.  Law  &  Proc.  p.  1069;  Com.  v. 
Snyder,  182  Pa.  630,  38  Atl.  356;  State  v. 
Hoyt,  71  Vt.  59,  42  Atl.  973;  Yick  Wo  v. 
H6pkin8,  118  U.  S.  356,  30  L.  ed.  220,  6 
Sup.  Ct.  Rep.  1064;  Ho  Ah  Kow  v.  Nunan,  5 
Sawy.  552,  Fed.  Cas.  No.  6,546;  State  v. 
Haun,  61  Kan.  146,  47  L.R.A.  369,  59  Pac. 
340;  Wright  v.  Southern  Bell  Teleph.  & 
Teleg.  Co.  127  Ga.  227,  66  S.  E.  116. 

The  ordinance  is  prohibitive  of  a  legiti- 
mate business. 

Dobbins  v.  Los  Angeles,  196  U.  S.  223,  49 
L.  ed.  169,  25  Sup.  Ct.  Rep.  18;  Cooley, 
Taxn.  598;  Ea«ton  v.  Covey,  74  Md.  262,  22 
Atl.  266;  Asheville  Street  R.  Co.  v.  Ashe- 
ville,  109  N.  C.  689,  14  S.  E.  316;  Considine 
V.  Metropolitan  L.  Ins.  Co.  165  Mass.  463,  43 
N.  E.  201;  Morton  v.  Macon,  supra;  Ex 
parte  Burnett,  30  Ala.  462;  Craig  v.  Bur- 
nett, supra;  Burlington  v.  Putnam  Ins.  Co. 
31  Iowa,  102;  Kitson  v.  Ann  Arbor,  26  Mich. 
326;  People  v.  Beattie,  96  App.  Div.  383, 
89  N.  Y.  Supp.  193;  Allgeyer  v.  Louisiana, 
165  U.  S.  578,  41  L.  ed.  832,  17  Sup.  Ct.  Rep. 
427;  Butchers'  Union  S.  H.  &  L.  S.  L.  Co. 
v.  Crescent  City  L.  S.  L.  &  S.  H.  Co.  Ill  U. 
S.  746,  28  L.  ed.  685,  4  Sup.  Ct.  Rep.  662; 
Cooley,  Const.  Lim.  7th  ed.  678,  695;  State 
V.  Cederaski,  80  Conn.  478,  69  Atl.  19;  1 
Dill.  Mun.  Corp.  4th  ed.  §  89 ;  State  v.  Ray, 
131  N.  C.  816,  60  L.R.A.  634,  92  Am.  St. 
Rep.  795,  42  S.  E.  960. 

A  municipal  ordinance  which  is  arbitrary, 
unreasonable,  or  in  derogation  of  common 
right,  will  not  be  upheld  under  a  general 
grant  of  police  power. 

1  Dill.  Mun.  Corp.  4th  ed.  §§  319-321, 
and  notes;  State  v.  Webber,  107  N.  C.  962, 
22  Am.  St.  Rep.  920,  12  S.  E.  598;  State  v. 
Tenant,  110  N.  C.  609,  16  L.R.A.  423,  28 
Am.  St.  Rep.  715,  14  S.  E.  387;   State  v. 


as  a  beverage  which  contain  alcohol  in 
quantities  not  sufficient  to  intoxicate. 

But,  in  Fontana  v.  Grant,  6  Kan.  App. 
462,  50  Pac.  104,  it  was  held  that  an  ordi- 
nance which  absolutely  prohibited  the  sale 
of  liouors  of  the  character  named,  which 
contain  alcohol  in  "insufficient  quantities 
to  intoxicate,"  was  invalid  as  being  an  un- 
reasonable restraint  on  trade.  The  Jahn 
and  Monroe  Cases  were  distinguished  upon 
the  ground  that  the  ordinances  passed  upon 
in  those  cases  merely  regulated  the  sale  of 
such  liquors,  and  were  consequently  valid 
expressions  of  the  police  power. 

The  courts  will  not  declare  void  an  ordi- 
nance of  a  municipality  empowered  to  de- 
clare what  shall  be  nuisances,  which  de- 
clares places  to  be  such  where  hop  ale,  hop 
26  L.R.A.(N.S.) 


and  malt  mead,  and  cider  are  sold.  Laugel 
V.  Bushnell,  197  111.  20,  58  L.R.A.  266,  63 
N.  E.   1086. 

A  municipality  has  power  to  enact  an 
ordinance  prohibiting  the  sale  of  "malt  li- 
quor," under  a  charter  giving  in  one  sub- 
division the  power  to  license  and  regulate 
the  sale  of  "spirituous,  vinous,  fermented, 
or  malt  liquors,"  and  in  another  subdivision 
the  power  to  restrain  persons  from  vending 
or  dealing  in  "spirituous,  fermented,  or 
vinous  liquors,"  unless  duly  licensed.  State 
V.  Gill,  89  Minn.  502,  95  N.  W.  449. 

See  also  Campbell  v.  Thomasville,  6  Ga. 
App.  212,  64  S.  E.  815,  which  is  sufficiently 
set  out  in  State  v.  Dannenbubo,  and  is  also 
quoted  at  length  in  Com.  v.  Henry,  ante, 
883. 
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Home,  115  N.  C.  739,  20  S.  E.  443;  State  v. 
Taft,  118  N.  C.  1190,  32  L.R.A.  122,  64  Am. 
St.  Rep.  768,  23  S.  E.  970;  Rosenbaum  v. 
Newbern,  118  N.  C.  84,  32  L.R.A.  123,  24 
S.  E.  1;  State  v.  Clay,  118  N.  C.  1234,  24 
S.  E.  492;  State  v.  Thomas,  118  N.  C.  1221, 
24  S.  E.  535;  State  v.  Hill,  126  N.  C.  1139, 
50  L.R.A.  473,  36  S.  E.  326;  Plymouth  v. 
Cooper,  135  N.  C.  1,  47  S.  E.  129. 

The  reasonableness  or  unreasonableness  of 
an  ordinance  is  to  be  determined  largely  by 
the  legislative  policy  of  the  state. 

1  Dill.  Mun.  Corp.  4th  ed.  §  329 ;  Paul  v, 
Washington,  134  N.  C.  363,  65  L.R.A.  902, 
47  S.  E.  793;  Wright  v.  Macon,  supra;  State 
V.  Dannenberg,  150  N.  C.  799,  63  S.  E.  946. 

Messrs.  T.  W.  Blckett,  Attorney  General, 
and  G.  Ij.  Jones,  for  appellee : 

The  city  has  a  right  to  levy  a  license  tax 
on  the  business  of  selling  near  beer. 

State  V.  Irvin,  126  N.  C.  992,  35  S.  E. 
430;  Holland  v.  Isler,  77  N.  C.  1;  Humphrey 
V.  Front  Street  M.  E.  Church,  South,  109 
N.  C.  132,  13  S.  E.  793;  Smith,  Modern  Law 
of  Mun.  Corp.  §  1322. 

The  ordinance  does  not  discriminate,  as 
all  dealers  in  near  beer  are  treated  alike. 

Gatlin  v.  Tarboro,  78  N.  C.  119;  State  v. 
Worth,  116  N.  C.  1007,  21  S.  E.  204;  Rosen- 
baum V.  Newbern,  118  N.  C.  83,  32  L.R.A. 
123,  24  S.  E.  1;  State  v.  Powell,  100  N.  C. 
625,  6  S.  E.  424. 

The  reasonableness  or  unreasonableness  of 
the  tax  is  a  matter  for  the  legislature,  not 
for  the  courts. 

State  V.  Hunt,  129  N.  C.  688,  86  Am.  St. 
Rep.  758,  40  S.  E.  216;  Tiedeman,  Pol. 
Power,  p.  277;  Winston  v.  Beeson,  135  N.  C. 
277,  65  L.R.A.  167,  47  S.  E.  457;  Smith, 
Modern  Law  of  Mun.  Corp.  §  1455. 

Such  ordinances  are  presumed  to  be  rea- 
sonable. 

21  Am.  &  Eng.  Enc.  Law,  p.  783,  and 
cases  cited  in  note  1. 

The  reasonableness  and  legality  of  the 
ordinance  do  not  depend  upon  the  testimony 
of  witnesses  as  to  its  possible  or  probable 
effect. 

Launder  v.  Chicago,  111  111.  291,  63  Am. 
Rep.  626. 

The  reasonableness  or  unreasonableness 
of  a  license  tax  cannot  be  determined  by 
the  extent  of  the  business  of  a  single  in- 
dividual. 

Nashville,  C.  &  St.  L.  R.  Co.  v.  Attalla, 
118  Ala.  362,  24  So.  460. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

Defendant  was  charged  with  engaging  in 
the  business  of  selling  near  beer  without 
paying  the  license  tax  imposed  thereon  by 
the  city  of  Charlotte.  The  ordinance  in 
question  taxes  every  person  engaged  in  the 
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sale  of  near  beer  $1,000.  The  defendant 
admitted  that  ho  was  engaged  in  the  busi- 
ness, and  had  not  paid  the  license  tax,  but 
contended  that  the  ordinance  is  ultra  vires, 
as  well  as  discriminative  and  prohibitive, 
and  that  it  violates  the  14th  Amendment  of 
the  Constitution  of  the  United  States. 

1.  Is  the  city  of  Charlotte  without  au- 
thority to  pass  the  ordinance?  The  ordi- 
nance in  question  reads  as  follow^s:  "Bev- 
erages.— On  every  retail  or  wholesale  jJealer 
in  cider  (except  sweet,  unadulterated  cider 
made  from  apples),  beering,  near  beer, 
tidal  wave,  twenty-three,  hop  beverage,  nox- 
all,  or  any  drink,  under  any  name  or  de- 
scription whatsoever  containing  as  much  as 
^  of  1  per  cent  of  alcohol,  per  annum" 
$1,000.  We  think  the  author i^'  to  levy  a 
license  tax  upon  the  business  of  selling  near 
beer,  as  upon  any  other  business,  is  plainly 
conferred  by  §§  80  and  82  of  the  city  char- 
ter. The  first-named  section  provides  for 
raising  revenue  for  the  city  by  taxation,  not 
only  upon  real  and  personal  property,  and 
also,  in  connection  with  §  81,  gives  express 
authority  to  levy  license  taxes.  Section  82 
makes  it  a  misdemeanor  to  carry  on  any 
business,  profession,  trade,  or  avocation  of 
any  kind  in  said  city,  upon  which  a  license 
tax  has  been  levied,  without  first  obtaining 
a  license  therefor.  Near  beer  is  now  a 
recognized  article  of  commerce,  and  the 
sale  of  it  appears  to  be  an  established  busi- 
ness in  those  states  which  have  adopted  gen- 
eral prohibition  laws.  It  has  been  judicial- 
ly defined  by  the  supreme  court  of  Georgia 
to  be  a  term  in  general  currency  "used  to 
designate  any  and  all  of  that  class  of  malt 
liquors  which  contain  so  little  alcohol  that 
they  will  not  produce  intoxication  even 
though  drunk  to  excess.  It  includes  all  malt 
liquors  which  are  not  within  the  purview 
of  the  general  prohibition  law."  Campbell 
V.  Thomasville,  6  Ga.  App.  225,  64  S.  £.  82L 
It  is  a  distinct  business,  which  from  its 
very  nature  admits  of  strict  regulation, 
under  the  general  police  power  of  the  state, 
by  its  municipalities  upon  which  that  power 
may  have  been  conferred.  It  stands  legiti- 
mately in  a  difTerent  class  from  the  busi- 
ness of  selling  soda,  mineral  waters,  lem- 
onade, and  the  like.  As  was  wittily  said  by 
the  attorney  general  upon  the  argument: 
"Near  beer  has  made  for  itself  a  name  and 
a  place.  It  belongs  in  its  own  class,  and  it 
should  not  complain  when  the  law  shows 
respect  for  its  position."  We  are  therefore 
of  opinion  that,  being  a  recognized  business, 
it  is  a  legitimate  subject  of  license  taxa- 
tion, and  that  the  city  of  Charlotte  under 
its  charter  has  power  to  impose  a  license 
tax  upon  those  who  engage  in  it.  State  ▼. 
Irvin,  126  N.  C.  992,  36  S.  E.  430;  Holland 
V.  Isler,  77  N.  C.  1. 
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2.  Is  the  ordinance  diBcriminative  ?  It  is 
contended  that  the  ordinance  in  question 
discriminates  between  persons  of  the  same 
class,  and  makes  an  arbitrary  classification 
without  real  ground  of  difference,  and  thus 
violates  article  5,  §  3,  of  the  Constitution  of 
this  state.  It  has  long  been  held  in  this 
state  and  elsewhere  that  a  tax  is  uniform, 
and  does  not  discriminate,  when  it  is  equal 
upon  all  persons  belonging  to  the  described 
class  upon  which  it  is  imposed.  Gatlin  v. 
Tarboro,  78  N.  C.  121;  Burroughs,  Taxn. 
§  77;  State  v.  Worth,  116  N.  C.  1007, 
21  S.  E.  204;  State  v.  Powell,  100  N.  C. 
525,  C  S.  E.  424.  The  ordinance  in  question 
levies  the  same  tax  upon  all  engaged  in  the 
business  of  selling  near  beer  and  other  sim- 
ilar drinks  as  beverages  containing  as  much 
as  i  of  1  per  cent  of  alcohol,  and  it  is  ad- 
mitted tliat  near  beer  contains  li  per  cent 
of  alcohol  and  comes  within  the  terms  of 
the  ordinance.  We  think  the  law  is  there- 
fore uniform,  in  that  it  bears  equally  upon 
all  who  come  within  its  terms  and  are 
engaged  in  the  character  of  business  taxed 
by  it. 

3.  The  next  question  presented  by  the  ap- 
peal is  whether  or  not  the  tax  of  $1,000 
upon  the  business  of  selling  near  beer  is 
unreasonable  and  prohibitory.  The  general 
assembly  of  1909  has  recognized  and  legal- 
ized the  sale  of  "near  beer"  by  requiring 
from  those  who  deal  in  it  an  annual  license 
tax  for  the  state  of  $20  and  at  least  an 
equal  sum  for  the  counties.  Chap.  438,  §  63, 
p.  676,  Pub.  Laws  1909.  It  therefore  fol- 
lows, as  is  said  by  the  supreme  court  of 
Georgia  in  a  similar  case,  that  *'since  the 
general  assembly  by  the  'near  beer'  tax  act 
.  .  .  has  by  implication  expressed  the 
general  policy  of  permitting  the  sale  of  'near 
beer'  by  those  who  pay  the  tax,  ^he  munici- 
palities may  not,  in  the  absence  of  express 
charter  authority,  prohibit  its  sale  entirely. 
They  may,  however,  under  the  usual  general 
welfare  clause,  enact  reasonable  regulations 
governing  its  sale."  Campbell  v.  Thomas- 
yille,  supra.  As  municipal  corporations 
have  no  inherent  police  powers  and  can  ex- 
ercise only  those  conferred  by  the  state,  it 
of  necessity  follows  that,  in  the  absence  of 
express  charter  authority,  they  cannot  di- 
rectly by  taxation  prohibit  or  destroy  a 
business  legalized  by  the  state.  State  v. 
Dannenberg,  150  N.  C.  800,  63  S.  E.  946, 
and  authorities  cited;  1  Dill.  Mun.  Corp. 
§  89;  Cooley,  Taxn.  698;  Dobbins  v.  Los 
Angeles,  195  U.  S.  223,  49  L.  ed.  169,  25 
Sup,  Ct.  Rep.  18.  The  contention  here  is 
that  the  tax  destroys  it.  It  appears  to  be 
well  settled  that,  unless  the  power  to  tax  is 
transcended,  the  reasonableness  or  unrea- 
sonableness of  a  tax  levied  exclusively  for 
revenue  is  a  matter  generally  within  the  ex- 
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elusive  province  of  the  legislative  depart* 
ment  of  the  state,  and  is  not  a  matter  for 
the  courts,  but  that^  when  the  license  fee  is 
demanded  also  as  a  police  regulation,  the 
courts  will  consider  whether  it  is  so  unrea- 
sonable as  to  amount  to  a  prohibition  upon 
lawful  vocations  which  cannot  be  prohibited. 
Tiedeman,  Pol.  Power,  p,  277;  State  v. 
Hunt,  129  N.  C.  688,  85  Am.  St.  Rep.  758, 
40  S.  E.  216;  Winston  v.  Beeson,  136  N.  C. 
277,  65  L.R.A.  107,  47  S.  E.  457.  The  con- 
sensus of  judicial  decision  is  stated  by 
Smith  in  his  work  on  Modern  Law  of  Mun. 
Corp.  §  1455 :  "The  authority  to  license  and 
regulate  particular  branches  of  business  is 
usually  regarded  as  a  police  power,  but  when 
license  fees  are  imposed  for  purposes  of 
revenue  they  are  taxes.  Such  license  fees 
can  only  be  considered  as  taxes  when  clearly 
authorized  as  such  by  the  legislature  and 
when  a  revenue  authority  seems  to  be  con- 
ferred, the  amount  of  the  tax,  unless  limited 
by  the  grant,  is  left  to  the  discretion  of  the 
municipality.  But  such  a  grant  of  author- 
ity would  not  warrant  taxes  sufficiently 
heavy  to  be  prohibitory."  This  is  a  fair 
statement  of  the  law,  with  the  added  quali- 
fication that,  in  the  absence  of  positive  evi- 
dence to  the  contrary,  such  ordinances  are 
presumed  to  be  reasonable.  21  Am.  &  Eng. 
Enc.  Law,  p.  783,  and  eases  cited  in  note  1. 
In  determining  whether  an  ordinance  is 
unreasonable,  the  courts  cannot  consider 
solely  the  probable  effect  of  complying  with 
the  ordinance  on  the  business  of  the  party 
complaining.  In  Illinois  it  is  held  that 
such  evidence  is  properly  excluded.  Laun- 
der V.  Chicago,  111  111.  291,  63  Am.  Rep. 
625.  In  Alabama  it  is  held  that  "the  rea- 
sonableness or  unreasonableness  of  a  license 
tax  cannot  be  determined  by  the  extent  of 
the  business  of  a  single  individual.  There 
may  be  competition,  or  negligence  on  his 
part  or  other  considerations  afi'ecting  the 
extent  of  the  business."  Nashville,  C.  & 
St.  L.  R.  Co.  V.  Attalla,  118  Ala.  362,  24  So. 
450.  In  fixing  the  proper  license  tax  upon 
dealers  in  near  beer  and  kindred  drinks  we 
conclude,  upon  reason  and  precedent,  that 
the  municipal  authorities  may  consider  the 
question  both  from  the  standpoint  of  rev- 
enue and  police  regulation  and  the  cost 
thereof,  provided  they  do  not  thereby  pro- 
hibit and  annihilate  the  business  entirely. 
Leavenworth  v.  Booth,  15  Kan.  627,  is  an  in- 
structive case  upon  this  point.  The  terri- 
tory and  population  to  be  supplied  is  an  im- 
portant consideration  in  estimating  the  val- 
ue of  the  right  conf.rred.  It  is  worth  a 
great  deal  more  to  be  permitted  to  conduct 
a  business  of  this  kind  in  a  large  city  than 
in  a  small  town,  and  a  license  tax  that 
would  be  within  the  bounds  of  reason  when 
imposed   in   Charlotte   might  be   unreason- 
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able  and  prohibitive  if  imposed  in  a  small 
place.  Other  considerations  that  may 
properlv  enter  into  the  matter  are  the  coat 
of  police  surveillance  and  the  propriety  of 
reducing  the  number  of  saloons  in  order  that 
such  surveillance  and  supervision  may  be 
more  effective  and  less  costly. 

It  appears  from  the  evidence  in  this  rec- 
ord that,  although  near  beer  properly  made 
is  a  nonintoxicating  beverage,  the  sale  of  it 
furnishes  extraordinary  opportunities  for 
the  violation  of  the  state  prohibition  law; 
that  it  is  made  bv  those  who  make  beer,  sold 
by  those  who  sell  beer,  and  drunk  by  those 
who  drink  beer;  and  that  **it  looks  like 
beer,  smells  like  beer,  and  tastes  like  beer.'' 
While  these  facts  confer  no  'power  on  mu- 
nicipalities to  destroy  or  prohibit  the  busi- 
ness, they  make  it  their  undoubted  duty  to 
regulate  and  supervise  it.  The  very  possi- 
bilities which  the  business  gives  for  palming 
off  real  beer  and  other  intoxicating  and 
prohibited  drinks  places  it  properly  under 
the  guardianship  and  control  of  the  police 
power.  Upon  this  idea  it  has  been  held  that 
the  state,  and,  under  its  authority,  the  mu- 
nicipalities, have  the  right  to  enact  rules 
for  the  conduct  of  the  most  necessary 
and  common  occupations  when,  from 
their  nature,  they  afford  peculiar  op- 
portunities for  imposition  and  fraud. 
Bazemore  v.  State,  121  Ga.  620,  49 
S.  E.  701 ;  Cooley,  Conpt.  Lim.  7th  ed.  887 ; 
Turner  v.  Maryland,  107  U.  S.  41,  27  L.  ed. 
372,  2  Sup.  Ct.  Rep.  44;  Powell  v.  Pennsyl- 
vania, 127  U.  S.  684,  32  L.  ed.  266,  8  Sup. 
Ct.  Rep.  992,  1257.  In  this  last  case  the  su- 
preme court  held  that  the  possibility  that 
the  manufacture  of  oleomargarine  or  imi- 
tation butter  is  or  may  be  conducted  in  such 
a  way  as  to  baffle  ordinary  inspection  is 
a  ground  for  strict  regulation  under  the 
police  power  of  the  state,  although  the  oleo- 
margarine may  be  properly  manufactured 
and  no  menace  to  health.  See  also  Capital 
City  Dairy  Co.  v.  Ohio,  183  U.  S.  245,  46  L. 
ed.  175,  22  Sup.  Ct.  Rep.  120,  and  Plumley 
V.  Massachusetts,  155  U.  S.  461,  39  L.  ed. 
223,  5  Inters.  Com.  Rep.  590,  15  Sup.  Ct. 
Rep.  154.  One  of  the  recognized  methods  of 
regulation  is  by  license  taxation,  which  will 
reduce  the  area  and  extent  of  the  business 
without  annihilating  it,  and  thus  bring  it 
more  easily  within  municipal  control,  as 
well  as  provide  funds  for  the  expense  the 
municipality  incurs. 

Tiedeman,  in  his  Police  Power,  p.  275, 
says:  "The  evils  growing  out  of  some  occu- 
pations may  be  such  that  their  suppression 
can  only  be  attained  to  any  appreciable  de- 
gree by  the  imposition  of  a  restraint  upon 
the  pursuit  of  such  callinjrs.  .  .  .  For 
example,  the  keeping  of  saloons  produces 
20  L.R.A.(N.S.) 


public  evil  in  proportion  to  the  number  of 
low  groggeries  which  are  allowed  to  be 
opened,  and,  in  any  event,  the  evil  ia 
lessened  by  reducing  the  number  of  saloons 
of  all  grades  of  respectability.  One  of  the 
most  effective  modes  of  restraining  and 
limiting  the  number  of  saloons  in  any  par- 
ticular town  or  city  is  to  require  a  heavy 
license  of  the  keepers  of  them."  In  North- 
western Mut.  L.  Ins.  Co.  V.  Lewis  k,  Clarke 
County,  28  Mont.  490,  98  Am.  St.  Rep. 
572,  72  Pac.  083,  the  court  says:  "No  limi- 
tation is  placed  upon  the  purposes  for  which 
the  license  system  may  be  employed,  and  it 
may  be  resorted  to  for  the  purposes  of 
revenue  or  for  the  purposes  of  regulation 
or  for  both  of  such  purposes  in  the  discre- 
tion and  wisdom  of  the  legislative  will." 
See  also  State  v.  Camp  Sing,  18  Mont.  128, 
32  L.R.A.  635,  56  Am.  St.  Rep.  551,  44  Pac. 
516.  It  appears  from  this  record  that,  in 
the  city  of  Charlotte,  regulation  of  this 
traffic  by  such  means  as  well  as  others  had 
become  imperative. 

At  the  time  of  the  passage  of  the  ordi- 
nance, there  were  three  exclusive  near  beer 
saloons  and  seventy  other  places  where  the 
drink  was  extensively  sold,  and  it  appears 
that  these  places  were  general  headquarters 
for  the  vagrant  element;  that  a  great  ma- 
jority of  the  people  who  frequent  them  were 
idle  and  immoral;  that  they  require  police 
supervision  to  keep  order,  and  the  chief  of 
police  of  the  city  estimates  that  it  will 
take  two  policeman  for  each  saloon,  and  it 
further  appears  from  the  testimony  of  the 
defendant  himself  that  some  of  those  places 
were  in  fact  engaged  in  selling  real  beer. 
Giving  the  ordinance  the  benefit  of  a  pre- 
sumption of  reasonableness,  we.  conclude 
that  there  are  no  facts  contained  in  the 
record  sufficient  to  overcome  this  presump- 
tion. We  are  confirmed  in  this  conclusion 
by  a  statement  made  on  the  argument,  and 
not  denied,  that  there  are  now  two  near 
beer  saloons  in  Charlotte  doing  business  in 
conformity  to  the  ordinance. 

4.  As  to  the  contention  that  the  ordinance 
violates  the  14th  Amendment  of  the  Federal 
Constitution,  we  need  say  but  little.  It  has 
been  long  since  settled  that  the  14th  Amend- 
ment, broad  and  comprehensive  as  it  is,  was 
not  designed  to  interfere  with  the  power  of 
the  state,  sometimes  termed  its  police  power, 
to  prescribe  regulations,  to  promote  the 
health,  peace,  and  morals,  education,  and 
good  order  of  the  people.  Barbier  v.  Con- 
nolly, 113  U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct. 
Rep!  357;  Re  Rahrer  (Wilkerson  v.  Rahrer) 
140  U.  S.  554,  35  L.  ed.  574,  11  Sup.  Ct.  Rep. 
805. 

l^pon  a  review  of  the  record,  we  are  ol 
I  opinion  that  there  is  no  error. 


IQOO. 


tOWLING  GREEN  v.  McMULLEN. 


896 


TJSNTVCEY  COURT  OF  APPEALS. 

CITY  OF  BOWLING  GREEN>  Appt, 

y. 

W.  H.  McMULLEN. 

(134  Ky.  742,  122  Q.  W.  823.) 

Intoxtcattng     liquor   «   prohibition    ^ 
near  beer. 

A  prohibition  of  the  sale  of  spirituous, 
vinous,  and  malt  liquors  does  not  include 
malt  beverages  containing  so  small  a  per- 
centage of  alcohol  that  the  largest  quanti- 
ty tlmt  can  be  drunk  will  not  intoxicate. 

(O'Rear,  J.,  dissents.) 

(November  11,  1909.) 

APPEAL  by  City  of  Bowling  Green  from 
a  judgment  of  the  Circuit  Court  for 
Warren  County  reversing  a  judgment  of  the 
City  Court  of  Bowling  Green  convicting  de- 
fendant of  a  violation  of  the  prohibition  law. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 


Note,  —  Do  statutes  forbidding  the  sale 
of  a  certain  olasM  or  classes  of  liquor 
include  nonintoxicating  liquor. 

The  earlier  cases  upon  this  subject  are 
collected  and  discussed  in  the  note  to 
Luther  v.  State,  20  L.R.A.(N.S.)  1146,  and 
this  note  is  supplementary  thereto.  And 
see  notes  to  State  of  North  Dakota  v.  Fargo 
Bottling  Works,  ante,  872,  and  State  v.  Dan- 
nenburg,  ante,  890. 

As  is  shown  in  the  earlier  note,  the  ma- 
jority of  the  cases  upon  this  question  hold 
that  a  statute  which  prohibits  or  regulates 
the  sale  of  a  certain  class  of  liquors  in- 
cludes nonintoxicating  liquors  of  that  class. 
The  more  recent  cases  are  to  the  same  ef- 
fect. 

Thus,  in  State  v.  York,  74  N.  H.  126,  65 
Atl.  685,  13  A.  &  E.  Ann.  Cas.  116,  the  court 
said:  ''It  is  a  recognized  rule  in  the  in- 
terpretation of  statutes  that,  where  an  act 
expressly  prohibits  the  sale,  or  keeping  for 
sale,  of  a  particular  liquor  or  class  of  li- 
quors, it  is  not  necessary  to  allege  in  an  in- 
dictment thereunder,  or  to  prove  upon  the 
trial,  that  the  particular  liquor  or  class  of 
liquors,  the  sale  of  which  is  forbidden,  is 
intoxicating."  It  should  be  noted  in  con- 
nection with  this  case  that  the  court  was 
in  fact  dealing  with  a  liquor  that  was  in- 
toxicating; but  cited  as  authority  a  num- 
ber of  cases  which  involved  nonintoxicating 
liquors,  and  which  were  included  in  the 
earlier   note. 

So,  in  Pennell  v.  State  (Wis.)  123  N.  W. 
115,  it  was  held  that,  where  the  statute 
forbade  the  sale  of  malt  liquors,  the  fact 
that  the  malt  liquor  in  question  was  a  non- 
intoxicating; liquor  was  immaterial. 

And  in  State  v.  O'Connell,  99  Me.  61,  68 
Atl.  59,  the  court  said  that  the  issue  was 
whether  the  defendant  sold  the  malt  liquor, 
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Messrs.  H.  H.  Bcnhardt  and  W.  B. 
Gaines,  for  appellant: 

It  is  sufficient  that  the  liquor  sold  was 
malt  liquor,  without  showing  its  intoxicat- 
ing qualities. 

Locke  V.  Com.  25  Ky.  L.  Rep.  76,  74  S.  W. 
654;  Pedigo  v.  Com.  24  Ky.  L.  Rep.  1029,  70 
S.  W.  659;  Com.  v.  Hurst,  23  Ky.  L.  Rep. 
366,  62  S.  W.  1024. 

Malt  liquor  as  used  in  the  Constitution 
and  statutes  embraces  all  malt  liquors, 
whether  intoxicating  or  not. 

23  Cyc.  Law  &  Proc.  pp.  60,  173;  State 
V.  Frederickson,  101  Me.  37,  6  L.R.A.(N.S.) 
186,  115  Am.  St.  Rep.  295,  63  Atl.  535,  8 
A.  &  E.  Ann.  Cas.  48 ;  State  v.  O'Connell,  99 
Me.  61,  58  Atl.  59;  Flebelman  v.  SUte,  130 
Ala.  122,  30  So.  384;  State  v.  Certain  In- 
toxicating Liquors,  76  Iowa,  243,  2  L.R.A. 
408,  41  N.  W.  6;  State  v.  Yager.  72  Iowa, 
421,  34  N.  W.  188;  State  ex  rel.  Guilbert  v. 
Kauffman,  68  Ohio  St.  635,  67  N.  E.  1062; 
Eaves  v.  State,  113  Ga.  749,  39  S.  E.  318; 
Merkle  v.  State,  37  Ala.  139 ;  State  v.  Gill, 


and  that,  if  he  did  sell  it,  it  was  in  viola- 
tion of  the  statute,  and  it  was  not  necessary 
for  the  jury  to  determine  whether  the  malt 
liquor  was  or  was  not  in  fact  intoxicating. 

And  in  Sawyer  v.  Botti  (Iowa)  —  LR.A. 
(N.S.)  — ,  124  N.  W.  787,  the  statute  pro- 
hibited the  sale,  among  other  designated  li- 
quors, of  malt  liquors,  and  the  court  said 
that  the  liquor  in  question,  although  con 
taining  a  very  small  proportion  of  alcohol, 
was  nevertheless  a  malt  liquor,  and  conse- 
quently within  the  prohibition  of  the  stat- 
ute. 

In  State  v.  Ely  (S.  D.)  118  N.  W.  687, 
where  the  statute  prohibited  the  sale  of  cer- 
tain classes  of  liquor,  "or  other  intoxicating 
liquor,"  it  was  held  that  the  state  was  not 
required  to  prove  that  the  liquor  in  ques- 
tion, which  belonged  to  one  of  the  prohibit- 
ed classes,  was  an  intoxicating  liquor. 

In  Daniel  v.  State,  149  Ala.  44,  43  So. 
22,  although  it  was  shown  that  the  liquor 
sold  was  not  an  intoxicating  liquor,  the 
court  proceeded  upon  the  theory  that  the 
statute  had  been  violated  if  the  liquor  sold 
was  in  fact  a  malt  liquor. 

But,  the  words,  "alcoholic,  spirituous, 
and  malt  liquors,"  in  the  prohibition  stat- 
ute, were  held  in  Roberts  v.  State,  4  Ga. 
App.  207,  60  S.  E.  1082,  to  mean  intoxicat- 
ing liquors  which  can  be  used  as  a  beverage, 
and  which,  when  drunk  to  excess,  will  pro- 
duce intoxication.  If  the  liquor  manufac- 
tured, sold,  or  kept  on  hand  cannot  be  used 
as  an  intoxicating  drink,  because  of  other 
ingredients,  or  is  not  intoxicating,  because 
it  does  not  contain  a  sufficient  amount  of 
alcohol  to  cause  intoxication  when  drunk  to 
excess,  it  is  not  within  the  prohibition  of 
the  statute,  although  it  does  contain,  as  one 
of  its  ingredients,  an  appreciable  quantity 
of  alcohol  or  spirituous  liquor. 
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89  Minn.  602,  95  N.  W.  44ft ;  State  v.  Jen- 
kins, 64  N.  H.  376,  10  Atl.  C99. 

Messrs.  James  Breathitt,  Attorney  Gen- 
eral, and  T.  B.  McGregor  also  for  appel- 
lant: 

Messrs.  John  B.  Grider  and  Wright  & 
McElroy,  ^ith  Messrs.  Sims,  DuBose,  & 
Bodes,  for  appellee: 

The  statute  applies  only  to  intoxicating 
liquors. 

Rush  V.  Com.  20  Ky.  L.  Rep.  775,  47  S.  W. 
686;  Collins  v.  Henderson,  11  Bush,  86; 
Clark's  Run  &  S.  River  Turn  p.  Road  Co.  v. 
Com.  96  Ky.  529,  29  S.  W.  360 ;  Barbour  v. 
Louisville,  83  Ky.  102;  Com.  v.  Reynolds,  89 
Ky.  149,  12  S.  W.  132,  20  S.  W.  167;  Rob- 
erts V.  State,  4  Ga.  App.  207,  60  S.  E.  1083. 

Barker,  J.,  delivered  the  opinion  of  the 
court: 

The  appellee,  W.  H.  McMullen,  was 
charged  with  a  violation  of  the  prohibition 
law.  He  was  tried  in  the  city  court  of  Bow- 
ling Green,  and  a  fine  of  $60  inflicted,  from 
which  he  appealed  to  the  Warren  circuit 
court,  where  the  appeal  was  tried  upon  an 
agreed  statement  of  facts.  The  case  was 
submitted  to  the  circuit  judge,  Hon.  Joha 
M.  Galloway,  a  jury  being  waived,  with 
the  result  that  he  found  the  defendant  had 
not  been  guilty  of  an  offense  against  the 
prohibition  law,  and  delivered  his  reason 
therefor  in  the  following  opinion,  which  we 
adopt  as  the  opinion  of  the  court  on  this 
appeal: 

"These  five  cases  all  Involve  practically 
the  same  question,  and  they  are  all  sub- 
mitted upon  appeal  by  the  defendants  from 
Judgments  in  the  city  court  against  each  de- 
fendant for  $60,  upon  conviction  for  selling 
by  retail  malt  liquors  in  local  option  terri- 
tory. This  court  is  asked  to  determine 
whether  or  not  defendants  are  guilty  of 
violating  the  local  option  law  as  found  in 
§  2557,  Ky.  Stat.  (Russell's  Stat.  §  3635), 
under  the  following  agreed  statement  of 
facts,  to  wit:  *It  is  agreed  that  defendant 
McMuIIen  sold  a  bottle  of  next-to-beer  in 
Bowling  Green,  Kentucky,  as  charged  in 
the  warrant.  Next-to-beer  is  a  malt  liquor, 
or  liquid,  that  is  to  say,  containing  malt  as 
an  ingredient,  and  used  as  a  beverage,  and 
is  nonintoxicating, — that  is  to  say,  that  in 
the  largest  quantities  in  which  it  may  be 
drunk  it  will  not  intoxicate.  It  is  agreed 
that  it  contains  less  than  2  per  cent  of 
alcohol,  and  more  than  one  half  of  1  per 
cent.  Defendant  has  United  States  govern- 
ment license  for.  the  sale  of  malt  liquors; 
and  the  agreement  filed  in  i;he  other  cases 
is  in  substance  the  same  as  the  one  quot- 
ed.' 

"It  thus  appears  in  the  evidence  that  the 
liquor  sold  by  defendants  is  what  is  termed 
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'malt  liquor/  or  a  liquid  containing  malt, 
and  that  such  liquor  is  a  nonintoxicant,  and 
will  not  intoxicate  in  the  largest  quantities 
in  which  it  may  be  imbibed.  It  is  insisted 
upon  by  counsel  for  the  plaintiff  that,  under 
and  by  virtue  of  §  2667,  Ky.  Stat.,  no  spirit- 
uous, vinous,  or  malt  liquors  can  be  legally 
sold  by  retail  in  such  prohibited  districts, 
whether  or  not  such  liquor  or  liquid  con- 
tains enough  alcohol  to  intoxicate  the  drink- 
er, and  that  it  is  not  material  whether  the 
liquid  is  an  intoxicant  or  will  produce  in- 
toxication, if  it  may  be  called  or  termed  a 
spirituous,  vinous,  or  malt  liquor.  While 
defendants  contend  that,  in  order  to  convict 
them  under  this  law,  the  liquor  sold  must 
be  an  intoxicant,  and  that,  as  it  is  agreed 
that  the  drinks  they  sold,  or  are  charged 
w^ith  selling,  were  not  intoxicants,  they  have 
not  violated  the  statute;  or,  in  other  words, 
that  the  intent  and  purpose  of  this  law  is 
to  make  it  unlawful  and  penal  to  vend  such 
liquids  as  will  intoxicate  in  local  option 
precincts,  and  only  such  as  will  intoxicate. 
Counsel  for  both  plaintiff  and  defendant 
have  cited  decisions  of  other  states,  based 
in  the  main  upon  their  statutes,  none  of 
which  appear  to  be  entirely  alike  or  simi- 
lar to  our  law,  and  in  this,  as  well  as  many 
other  instances,  these  decisions  run  counter 
to  each  other, — some  tending  to  support  the 
contention  of  the  prosecution  herein,  and 
others  looking  to  defendant's  side  or  claims, 
— so  these  citations  are  far  from  convincing 
either  way. 

"The  first  general  local  option  law  in 
the  state  w^as  enacted  in  1874  (see  Gen. 
Stat.  1879,  p.  946),  and  in  it  the  same  term 
is  employed,  to  wit:  *A  prohibition  of  the 
sale  of  spirituous,  vinous,  or  malt  liquors.' 
The  force  and  validity  of  this  act  (Acts 
1873-74,  chap.  117,  p.  10)  was  passed  upon 
by  the  Kentucky  court  of  appeals  in  Ander- 
son V.  Com.  13  Bush.  486,  and  in  its  opinion, 
written  by  Chief  Justice  Lindsay,  the  court 
said:  'We  unanimously  hold  that  the  sale 
by  retail  of  intoxicating  liquors  may  be  con- 
stitutionally regulated,  and  that  in  local- 
ities where,  in  the  opinion  of  the  legislature 
or  of  its  constitutionally  organized  agencies, 
the  peace  and  good  order  of  society  so  re- 
quire, license  to  carry  on  the  retail  traffic 
may  be  refused  altogether.*  Our  present 
Constitution  (§61)  provides  that  the  gen- 
eral assembly  shall,  by  general  law,  pro- 
vide a  means  of  taking  the  sense  of  the  peo- 
ple in  any  county,  etc.,  as  to  whether  or  not 
spirituous,  vinous,  or  malt  liquors  shall  be 
sold,  etc.  And  such  was  the  expression  of 
the  act  of  1892  (Laws  1891-93,  chap.  89, 
p.  214)  and  the  same  words  defining  what 
may  or  may  not  be  sold  were  written  in  the 
act  of  1894  (Laws  1894,  chap.  62,  p.  125, 
§4),  which  is  found  in  §  2667,  Ky.  SUt. 
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So,  from  J  874  to  1898,  there  was  no  change 
in  the  nomenclature  of  the  liquors  whos3 
sale  was  forbidden  in  local  option  localities. 
Then,  in  1898,  the  law  now  found  in  §  2557a, 
Ky.  Stat.  (Russell's  Stat.  §  3836),  was 
enacted.  This  law,  it  will  be  seen,  prohibits 
the  sale,  barter,  or  loan  of  any  beverage, 
liquid  mixture,  or  decoction  of  any  kind, 
which  intoxicates,  in  local  option  territory. 
And  in  Rush  v.  Com.  20  Ky.  L.  Rep.  776,  47 
S.  W.  586,  it  was  held  that  the  act  of  1898 
(Acts  1898,  chap.  30,  p.  84),  which  provides 
a  different  penalty  for  the  violation  from 
the  one  found  in  §  2557,  Ky.  Stat.,  did  not, 
as  contended  for,  repeal  or  affect  the  law 
contained  in  said  §  2557,  but  was  intended 
to  reach  violations  not  covered  by  §  2567.  In 
this  Rush  opinion  the  court  says :  'It  is  fur- 
ther insisted  that  chap.  30  of  the  acts  of 
1898,  being  now  in  force,  repeals  the  p?nalty, 
or  rather  reduces  .  .  .  [it,]  for  the  sale 
of  intoxicating  liquors  in  local  option  pre- 
cincts [or  localities]'  and  that  such  conten- 
tion is  erroneous,  and  that  the  intention  of 
the  legislature  in  passing  the  act  of  1898 
was  to  declare  that  to  be  an  offense  that 
theretofore  had  not  been,  or  to  clear  the 
matter  of  doubt.  And  further,  in  the  same 
opinion,  the  court  says:  'The  clear  mean- 
ing and  intention  of  this  act  [of  1898]  was 
to  provide  a  penalty  for  the  sale  in  prohibit- 
ed districts  of  the  various  nostrums,  bitters, 
and  such  like  intoxicants  sold,  and  which 
it  is  so  difficult  to  show  the  ingredients,  or 
whether  it  comes  under  the  strict  definition 
spirituous,  vinous,  or  malt  liquors.'  So, 
they  held  that  this  act  was  made  to  embrace 
and  cover  all  other  intoxicants  not  found 
to  come  within  the  terms  spirituous,  vinou-i, 
or  malt  liquors.  And  in  Edmonson  v.  Com. 
110  Ky.  610,  62  S.  W.  1018,  the  court,  in 
its  opinion,  said  that  the  amendment  of 
March  ]5,  1898,  fixing  the  penalty  under  it, 
applied  only  to  beveragL»8,  liquid  mixtures, 
or  decoctions,  or,  in  other  words,  substitutes 
for  spirituous,  vinous,  or  malt  liquors,  and 
hence  its  enactment  did  not  repeal  or  af- 
fect §  2557  or  the  act  of  1894.  In  Mitchell 
V.  Com.  100  Ky.  602,  51  S.  W.  17,  defendant 
was  convicted  under  a  charge  of  selling  in- 
toxicating liquors  in  local  option  territory. 
The  proof  was  that  he  sold  a  phial  of  Ja- 
maica ginger,  and  it  was  claimed  there  was 
a  variance;  but  the  court  said  not,  if  Ja- 
maica ginger  was  a  spirituous  liquor,  and 
the  jury  found  that  it  was.  And  the  court 
further  said:  'But  the  objection  is  urged 
that  there  was  no  evidence  to  support  this 
finding,  as  both  the  vendor  and  vendee  swore 
it  was  not  intoxicating.  Evidence  of  a  dru;^- 
gist  was  introduced  that  the  regulation  re- 
quirement of  Jamaica  ginger  was  96  por 
cent  alcohol  and  4  per  cent  ginger.  If  the 
jury  believe  this  testimony,  and  believed 
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that  the  pliial  contained  Jamaica  g'nger 
(and  it  was  bought  and  sold  as  such),  they 
were  authorized  to  conclude  that  it  was  in- 
toxicating.' The  court  further  said:  'More- 
over, we  think  that,  without  the  druggist's 
evidence,  it  is  a  matter  of  common  knowl- 
edge that  Jamaica  ginger  is  an  intoxicant 
and  a  spirituous  liquor,  and  it  is  hardly 
more  necessary  to  introduce  testimony  of 
that  fact  than  it  would  be  of  whisky.'  The 
act  of  1906,  known  as  the  'Cammack  Law' 
(Laws  1906,  chap.  21,  p.  86),  which  is  an 
amendment  to  §  2660,  Ky.  Stat.,  describes 
or  defines  the  inhibited  liquors  by  the  term 
'spirituous,  vinous,  malt,  or  other  intoxicat- 
ing liquors.' 

"With  these  aids  or  helps  found  in  our  ju- 
dicial and  legislative  expressions  from  time 
to  time  since  1874,  when  the  first  law  was 
put  upon  our  statute  books  upon  this  sub- 
ject-matter, we  are  to  interpret  and  deter- 
mine what  is  the  meaning,  scope,  and  pur- 
pose of  these  words,  'spirituous,  vinous,  and 
malt  liquors,'  as  found  and  used  for  so  long 
in  our  statutes.  Does  it  mean  that  these 
liquids  may  not  be  legally  vended  in  pro- 
hibited localities,  whether  they  contain  or 
have  in  their  make-up  a  sufiicicnt  quantity 
of  alcohol  to  cause  the  drinker,  in  the  lar- 
gest quantity  in  which  it  may  or  might  be 
imbibed,  to  become  intoxicated?  Or  was  it 
the  iiitent,  purpose,  and  scope  of  this  legis- 
lation, by  the  use  of  these  common  and  gen- 
eral terms  therein,  to  prohibit  the  sale  of 
intoxicants,  and  not  drinks,  whatever  they 
may  contain,  that  will  not  intoxicate,  such 
as  it  is  agreed  that  the  defendants  sold  or 
are  charged  with  selling,  and  admit  they  did 
sell,  in  these  prosecutions  7  It  8e3m3  clear 
that  in  the  Mitchell  Case,  supra,  it  was  re- 
garded as  essential,  in  order  to  convict  f3r 
a  violation  of  the  law  for  selling  liquor  in 
local  option  territory,  that  the  liquid  sold 
should  be  an  intoxicant.  Two  defenses  were 
made  by  defendant, — one,  that  Jamaica 
ginger  was  not  what  is  known  as  a  'spiritu- 
ous liquor,'  and  the  other,  that  it  was  not 
intoxicating;  and  under  the  evidence  the 
jury  found  that  it  was  a  spirituous  liquor, 
and  that  it  was  an  intoxicant,  and  upon  ap- 
peal the  case  was  affirmed.  And  if  such  is 
the  required  rule  as  to  what  may  be  termed 
spirituous  liquor,  would  not  the  same  rule 
and  construction  apply  to  a  sale  of  malt 
liquor,  to  wit,  that  it  must  be  shown,  upon 
a  plea  of  .not  guilty,  that  the  liquor  was  a 
malt  liquor  and  that,  as  such,  it  was  intoxi- 
cating? And  the  two  cases  cited  in  which 
the  court  construed  the  act  of  1898,  now 
§  2557a,  Ky.  Stat.,  it  was  certainly  held  that 
the  enactment  of  that  law  did  not  in  any 
wise  repeal  or  affect  §  2557,  but  that  it  was 
an  amendment  to  said  last-named  section,  in- 
tended to  enlarge  its  scope,  so  as  to  embrace 
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or  include  all  other  intoxicants  not  falling 
under  the  inhibition  of  §  2567,  such  as  the 
court  said  it  was  difficult  and  often  impossi- 
ble to  find  out  the  ingredients  contained  in 
the  liquid.  As  intimated  in  the  Anderson 
Case,  supra,  there  is  grave  question  as  to 
the  power  of  the  legislature  to  enact  a  law 
proliibiting  the  sale  of  liquids  that  are  not 
intoxicants,  and  not  in  their  make-up  detri- 
mental to  health  or  the  peace  or  good  weal 
of  society,  although  they  may  contain  malt 
or .  spirituous  or  vinous  liquors.  The  legis- 
lature, when  framing  the  Cammack  law,  put 
this  construction  upon  these  words,  'spiritu- 
ous, vinous,  or  malt  liquors,'  as  found  in 
the  law,  by  using  in  reference  thereto,  the 
words,  'spirituous,  vinous,  malt  or  other  in- 
toxicating liquors,'  meaning  plainly  that  the 
inhibition  was  to  cover  and  include  all  in- 
toxicating drinks.  If  not,  why  use  the 
words,  'or  other  intoxicating  liquors?' 

"So,  while  the  question  here  presented 
has  not  been  considered  by  our  highest  court 
in  its  present  form,  we  have  both  judicial 
and  legislative  sanction  which  clearly  indi- 
cate that  these  words,  as  found  in  §  2557, 
were  intended  to  prohibit  the  use  of  intoxi- 
cants, and  as  spirituous,  vinous,  and  malt 
liquors  are  aa  a  general  rule  intoxicants, 
these  terms  were  used  in  the  several  stat- 
utes and  the  Constitution  as  a  name  to  des- 
ignate intoxicating  liquors;  and  when  in 
1898  it  was  found  that  other  intoxicants 
were  being  sold  which  could  not  be  shown 
or  proven  to  be  either  spirituous,  vinous,  or 
malt  liquors,  the  legal  horizon  was  enlarged 
lij  the  act  of  that  year,  which  provides  a 
penalty  for  vending  intoxicants  whose  make- 
up was  unknown,  or  shown  to  be  other  than 
the  intoxicants  already  prohibited  under 
§  2557.  In  construing  statutes,  the  cardinal 
rule  is  to  ascertain  the  l^slative  intent, 
and,  when  it  is  ascertained,  it  controls,  and 
in  all  cases  the  mere  letter  must  yield  to 
the  spirit  of  the  enactments  As  is  said  in 
the  Bible,  'The  letter  killeth,  but  the  spirit 
maketh  alive.'  Certainly  the  purpose  of  the 
lawmakers  in  enacting  the  local  option  law 
was  to  prohibit  and  prevent  the  evils  of  in- 
temperance caused  and  coming  from  the 
use  of  intoxicating  liquors  as  a  beverage. 
This  being,  as  we  view  it,  the  correct  con- 
struction or  exposition  of  what  is  meant 
and  included  in  and  by  the  words,  'spiritu- 
ous, vinous,  or  malt  liquors,'  as  used  in 
§  2557,  Ky.  Stat.,  and  it  being  agreed  that 
the  defendants  did  not  sell  liquors  that 
would  or  will  intoxicate,  the  cases  against 
them  will  he  dismissed^" 
Judgment  aifirmed. 

0*Rear,  J.,  dissents. 
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UTAH  SUPREME  COURT. 

SELINA     NIXON     BOUCOFSKI     et     al., 

Appts., 

V. 

ESTHER     COHEN     JACOBSEN     ct     al., 

Respts. 

(—  Utah,  — ,  104  Pac  117.) 

Statute  «  retroactive  «  time  for  ap- 
pealing. 

1.  A  statute  extending  the  right  of  ap- 
peal while  a  motion  for  additional  findings 
of  fact  and  conclusions  of  law  in  a  case  in 
which  judgment  has  been  entered  is  pend- 
ing applies  to  Judgments  already  entered, 
where  the  time  /or  appealing  from  them  has 
not  expired,  and  another  statute  declares 
all  suits  to  be  pending  until  determined  on 
appeal,  or  until  the  time  for  appeal  has 
passed,  the  only  effect  upon  the  rights  of 
the  successful  party  in  the  judgment  being 
to  extend  the  time  for  appealing,  which 
does  not  affect  any  of  his  constitutional  or 
vested  rights. 

Limitation  of  action  —  tax  purchaser 
—nonresident. 

2.  A  tax  purchaser  of  mortgaged  real 
estate,  in  whom  the  title  has  been  quieted 
against  the  mortgagor  in  a  proceeding  to 
which  the  mortgagee  was  not  a  party,  may» 
where  the  action  to  foreclose  the  mortgage 
is  in  rem,  set  up  the  statute  of  limitations 
against  the  acUon  to  foreclose  the  mort- 
gage against  him,  if  the  requisite  time  has 
run  since  the  mortgagee  had  notice  of  his 
'claim,  although  the  action  against  the 
mortgagor  is  not  barred,  because  of  his 
absence  from  the  state. 

Mortgage  —  foreclosure  —  bar  —  per* 
sonal  Judgment. 

3.  Although  a  personal  judgment  can  be 
entered  against  a  mortgagor  only  when  the 
mortgaged  property  has  been  exhausted,  yet 
if  the  mortgage  is  barred  in  favor  of  a 
junior  lien  claimant,  so  that  the  property  is 
no  longer  available,  and  the  claim  against 
the  mortgagor  is  not  barred,  because  of  his 
absence  from  the  state,  a  personal  judgment 
may  be  entered  against  him  for  the  debt. 

(June  12,  1909.) 


Note,  — Effect  of  mortgagor's  absence 
from  the  state  to  toll  the  statute  of 
lim^ltations  as  against  foreclosure 
proceedings  against  his  grantee* 

The  court  in  Boucofski  v.  Jacobseit,  in 
reaching  the  result  that  the  purchaser  of  the 
mortgaged  real  estate  might  set  up  the  stat- 
ute of  limitations  against  the  action  to  fore- 
close the  mortp^ge  against  him,  although 
the  action  agamst  the  mortgagor  was  not 
barred  because  of  his  absence  from  the  state, 
has  aligned  itself  with  the  majority  of  cases 
dealing  with  a  Question  on  which  there  is 
not  a  little  conflict  cf  opinion.  However,, 
it  must  be  said  that  even  among  the  courts 
holding  as  the  BoucoFSKi  CAfiB  holds,  there 
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APPEAL  by  plaintiffs  from  a  judgment  of 
the  District  Court  for  Salt  Lake  Coun- 
ty in  defendants'  favor  in  an  action  brought 
to  foreclose  a  mortgage  on  certain  real  prop- 
erty and  for  a  personal  judgment  against 
Esther  Cohen  Jacobsen.    Modified. 

The  facts  are  stated  in  the  opinion. 

Mr.  Allen  T.  Sanford,  for  appellants: 

Where  a  judgment  is  modified  as  the  re- 
sult of  a  motion  made  in  the  court,  the 
time  for  appeal  begins  to  run  from  the  entry 
of  the  modified  judgment. 

2  Enc.  PI.  A;  Pr.  p.  255;  Billson  y.  Lard- 
ner,  67  Minn.  35,  69  N.  W.  477;  Hayes  v. 
Silver  Creek  &  P.  Land  &  Water  Co.  136  Cal. 
238,  68  Pac.  704;  Mann  v.  Haley,  45  Cal. 
63;  Bixby  v.  Bent,  59  Cal.  532;  Spencer  v. 
Troutt,    133    Cal.    606,   65   Pac.    1083;    Re 


Potter,  141  Cal.  350,  74  Pac.  986;  Wake 
V.  Thomas,  78  Conn.  16,  60  Atl.  689;  John- 
son V.  Foreman,  24  Ind.  App.  93,  56  N.  K. 
254. 

The  holder  of  one  lien  .cannot  bar  absolute- 
ly the  right  of  another  lien  holder. 

De  Voe  v.  Bundle,  33  Wash.  604,  74  Pac. 
836;  Brandenstein  v.  Johnson,  140  Cal.  29, 
73  Pac.  744;  Frates  v.  Sears,  144  Cal.  246, 
77  Pac.  906. 

By  the  absence  of  Esther  Cohen  Jacobsen, 
there  was  vested  in  plaintiffs  a  valuable 
right, — a  right  which  extended  the  period 
in  which  they  could  commence  their  action 
five  years. 

Hibernia  Sav.  &  L.  Soc.  ▼.  Farnham,  153 
Cal.  578,  126  Am.  St.  Rep.  129,  96  Pac.  9; 
Du  Bois  v.  First  Nat.  Bank,  43  Colo.  400, 


is  some  diversity  in  the  arguments  by  which 
the  position  has  been  supported. 

A  leading  case  on  this  question  is  Colonial 
&  U.  S.  Mortg.  Co.  V.  Worthwest  Thresher 
Co.  14  N.  D.  147,  70  L.R.A.  814,  116  Am. 
St.  Rep.  642,  103  N.  W.  915,  8  A.  &  E. 
Ann.  Cas.  1160,  where  the  <iourt,  after  hold- 
ing that  an  action  to  foreclose  a  mortgage  on 
real  property  is  not  a  proceeding  in  rem,  but 
is  an  action  in  personam,  held  that  the  ab- 
sence of  the  mortgagor  from  the  state  after 
he  had  parted  with  the  title  to  the  mort- 
gaged property  did  not  prevent  the  statute 
of  limitations  from  running  in  favor  of  his 
grantee,  and  gave  the  following  as  its  reason 
therefor:  "The  mortgage  was  a  contract 
with  the  owner  of  the  fee  to  the  effect  that, 
if  the  debt  was  not  paid  at  maturity,  then 
the  debt  could  be  collected  out  of  the  land 
by  an  action  against  any  person  who  might 
subsequently  become  the  owner.  It  was  not 
a  contract  that  the  mortgagor  wt>uld  pay, 
or  that  he  would  sell  the  land  and  pay,  but 
it  was  a  contract  that  the  land  should  pay. 
It  was  an  obligation  which  became  fastened 
upon  the  land  itself,  and  was  enforceable 
against  any  person  who  might  subsequent- 
ly become  the  owner.  Consequently,  the  fail- 
ure of  the  personal  debtor  to  pay  at  ma- 
turity gave  the  mortgagee  a  right  to  main- 
tain an  action  to  enforce  the  obligation 
which  the  mortgage  fastened  on  the  land. 
It  manifestly  does  not  lie  in  his  mouth  to 
say  that  he  was  not  bound  to  know  against 
whom  to  commence  the  action.  He  had  no 
right  to  assume  that  the  mortgagor  would 
forever  ci  mtinue  to  be  the  owner  of  the  land. 
The  mortgage  gave  him  no  assurance  on  that 
subject.  The  s&itute  was  notice  to  the  mort- 
gagee that  every  day's  delay  in  enforcing  the 
mortgage  brought  him  so  much  nearer  to  the 
time  when  his  remedy  would  be  gone.  In 
short,  the  instant  the  right  to  enforce  the 
mortgage  arose,  that  instant  the  mortgagee 
was  put  on  inquiry  to  ascertain  against 
whom  the  action  to  enforce  it  must  be 
brought.  It  is  incorrect  to  say  that  this 
reasoning  foists  a  new  contract  on  the  mort- 
cagee  without  his  consent.  As  stated  be- 
Fore,  his  contract  in  the  mortgage  was  that 
the  land  should  be  answerable  for  the  debt' 
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if  the  personal  debtor  failed  to  pay ;  but  the 
mortgagor  did  not  agree  to  continue  his  * 
ownership  of  the  land,  nor  to  personally  sell 
the  land.  He  merely  gave  the  mortgagee  a 
remedy  for  the  collection  of  the  debt  from 
the  land  by  an  action  to  be  brought  against 
whomsoever  might  be  the  owner  when  the 
remedy  became  available.  And  the  mort- 
gagee's neglect  to  avail  himself  of  that  reme- 
dy within  the  time  fixed  by  the  statute  is 
a  good  defense  to  the  action.  Such  is  the 
plain  language  and  manifest  intent  of  the 
statute." 

Another  case,  and  probably  more  cited 
than  any  other  in  this  connection,  is  Wood 
V.  Goodfellow,  43  Cal.  185,  where  the  court, 
in  holding  that  the  absence  from  the  state 
of  the  mortgagor  would  not  toll  the  statute 
of  limitations  as  against  an  action  by  the 
mortgagee  against  subsequent  encumbran- 
cers or  grantees  for  the  foreclosure  of  the 
mortgage,  said:  "When  the  mortgagor  has 
parted  with  his  title  to  the  property,  and 
ceased  to  have  any  interest  therein,  those 
who  have  succeeded  to  his  rights  stand  in 
the  same  relation  to  the  mortgagee  as  if 
they  had  originally  made  the  mortgage  on 
their  own  property,  to  secure  the  debt  of  the 
mortgagor.  The  mortgagor  has  no  interest 
in  the  property,  nor  are  they  under  obliga- 
tion to  pay  his  debt.  Their  property,  how- 
ever, is  bound  as  collateral  security  for  its 
payment,  under  the  mortgage,  which  is  a 
contract  in  writing,  by  which  the  property 
is  pledged  as  a  security  for  the  debt.  The 
mortgage,  in  such  a  case,  has  the  same  ef- 
fect in  law  as  if  it  had  been  originally  made, 
as  a  separate  instrument,  by  the  parties  suc- 
ceeding to  the  rights  of  the  mortgagor,  to 
secure  his  debt." 

So,  in  Arthur  v.  Screven,  39  S.  C.  77. 17  8. 
E.  640,  it  was  held  that  the  statute  of  limi- 
tations in  an  action  of  foreclosure  against  a 
resident  purchaser  of  the  mortgagor  was  not 
tolled  because  of  the  absence  from  the  state 
of  the  latter.  In  this  case  the  statute  pro- 
vided that  "if,  when  the  cause  of  action  shall 
accrue  against  any  person,  he  shall  be  out 
of  the  state,  such  action  may  be  commenced 
within  the  terms  herein  respectively  limit- 
ed, after  the  return  of  such  person  into  thia 
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96  Pac.  169;  Denny  v.  Palmer,  26  Wash. 
469,  90  Am.  St.  Rep.  766,  67  Pac.  208; 
Colonial  &  U.  S.  Mortg.  Co.  v.  Northwest 
Thresher  Co.  14  N.  D.  147,  70  L.R.A.  814, 
116  Am.  St.  Rep.  642,  103  N.  W.  916,  8  A. 
&  £.  Ann.  Cas.  1160;  Colonial  &  U.  S.  Mortg. 
Co.  V.  Flemington,  14  N.  D.  181,  110  Am, 
St.  Rep.  670,  103  N.  W.  929 ;  Cook  v.  Union 
Trust  Co.  (Cook  v.  Bramel)  106  Ky.  803,  45 
L.R.A.  212,  51  S.  W.  600;  Carson  v.  Coch- 
ran, 52  Minn.  67,  53  N.  W.  1130;  Heyer  v. 
Pruyn,  7  Paige,  465,  34  Am.  Dec.  355;  Plant 
V.  Shryock,  62  Miss.  821,  19  Enc.  PI.  &  Pr. 
2  ed.  pp.  315,  316;  Hughes  v.  Edwards,  9 
Wheat.  489,  6  L.  ed.  142. 

Mr.  C.  S.  Patterson,  for  respondents: 
The  plaintiffs,  having  lost  their  right  to 
a  foreclosure  of  their  mortgage,  were  not 


entitled  to  a  personal  judgment  against  the 
maker  of  the  note. 

Donaldson  v.  Grant,  15  Utah,  240,  49 
Pac.  779. 

The  fact  that  the  trial  court,  on  the  appli- 
cation of  the  plaintiffs,  made  additional 
findings  of  fact,  did  not  extend  the  time 
within  which  an  appeal  might  be  taken. 

Dillon  Implement  Co.  v.  Cleaveland,  32 
Utah,  7,  88  Pac.  670 ;  Fisher  v.  Emerson,  15 
Utah,  517,  50  Pac.  619;  Clawson  v.  Wallace, 
16  Utah,  300,  52  Pac.  9;  Klopenstine  ▼. 
Hays,  20  Utah,  45,  57  Pac.  712. 

Frick,  J.,  delivered  the  opinion  of  the 
court : 

This  case  was  heard  and  submitted  at  a 
former  term  of  this  court,  and  on  November 


state;  and  if,  after  such  cause  of  action 
•  shall  have  accrued,  8uch  person  shall  depart 
from  and  reside  out  of  this  state,  or  remain 
continuously  absent  therefrom  for  the  space 
of  one  year  or  more,  the  time  of  his  absence 
shall  not  be  deemed  or  taken  as  any  part 
of  the  time  limited  for  the  commencement 
of  such  action."  Upon  it  being  contended 
that,  inasmuch  as  the  mortgagor  departed 
from  the  state  after  the  right  of  action 
Against  him  had  accrued,  and  remained  ab* 
^ent,  the  right  of  action  would  not  be  barred 
I}y  the  statute,  the  court  said :  "We  cannot 
saccept  this  view,  for  it  is  manifest,  from  the 
nvordft  which  we  have  italicized  in  the  fore- 
going quotation  from  the  Code,  that  the 
j)rovisions  of  that  section  relate  only  to  the 
Absentee,  and  have  no  reference  whatever  to 
any  other  person  who  may  be  liable  to  suit 
even  upon  the  same  cause  of  action,  accru- 
ing at  the  same  time.  Otherwise,  if  two 
persons  should  sign  a  joint  and  several 
promissory  note,  and  one  of  them  should 
leave  the  state  and  never  return,  the  other 
.  could  never  plead  the  statute  of  limitations 
to  an  action  brought  for  the  breach  of  the 
contract  evidenced  by  the  note.  This  cer- 
tainly could  not  have  been  the  intention  of 
the  legislature,  and,  in  our  judgment,  the 
language  used  in  the  section  does  not  re- 
quire, but,  on  the  contrary,  forbids,  such 
a  construction.  Here,  however,  the  case  is 
still  stronger,  for  the  cause  of  action  against 
Wheeler  [mortgagor]  is  not  the  same  as 
against  McMaster  [purchaser],  and  did  not 
accrue  at  the  same  time.  We  do  not  think, 
therefore,  that  because  Wheeler  is  debarred 
from  pleading  the  statute,  that  McMaster 
would  be  also." 

Another  case  holding  that  a  grantee  of 
mortgaged  premises  who  is  not  obliged  to 
pay  the  debt  secured  is  not  precluded  from 
pleading  the  statute  of  limitations  against 
foreclosure  by  the  fact  that  the  mortgagor 
has  been  continuously  absent  from  the  state, 
so  that  as  to  him  the  limitation  period  has 
not  run,  is  George  v.  Butler,  26  Wash.  456, 
57  L.R.A.  396,  90  Am.  St.  Rep.  756,  67  Pac. 
263. 

Other  cases  holding  to  the  same  effect  are 
Watt  v.  Wriprht,  60  Cal.  202,  5  Pac.  91;  Fili- 
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pini  V.  Trobock,  134  Cal.  441,.  66  Pac.  587; 
Paine  v.  Dodds,  14  N.  D.  189,  116  Am.  St. 
Rep.  674,  103  N.  W.  931 ;  Bush  v.  White,  85 
Mo.  339;  Denny  v.  Palmer,  26  Wash.  469, 
90  Am.  St.  Rep.  766,  67  Pac.  268 ;  Boyer  v. 
Price,  45  Wash.  667,  88  Pac.  1100. 

And  see  Graves  v.  Seifried,  31  Utah,  203, 
87  Pac.  674,  sufficiently  set  out  and  reviewed 
in  BoucoFSKi  v.  Jacobsen. 

In  Brandenstein  v.  Johnson,  140  Cal.  29, 
73  Pac.  744,  it  was  held  that  while  a  mort- 
gagor's absence  from  the  state  would  sus- 
pend the  running  of  the  statute  of  limita- 
tions as  against  the  foreclosure  of  the  mort- 
gage, at  least,  as  between  him  and  th^  mort- 
gagee, the  statute  would  not  thereby  be  sus- 
pended as  against  the  right  of  holders  of 
subsequent  judgment  liens,  but  such  lien 
holders,  after  the  time  limited  has  elapsed, 
may  enforce  their  liens  as  superior  and  par- 
amount to  the  lien  of  the  mortgage. 

A  case  elosely  related  to  the  above  is  Fow- 
ler v.  Wood,  78  Hun,  304,  28  N.  Y.  Supp. 
976  (affirmed  on  opinion  below  in  150  N.  Y. 
584,  44  N.  E.  1124).  In  this  case  the  ques- 
tion arose  whether  the  absence  from  the 
state  of  one  who  had  given  a  bond  for  the 
payment  of  a  debt  would  have  the  effect  of 
tolling  the  statute  of  limitations  as  against 
foreclosure  proceedings  against  one  who  ex* 
ccuted  a  mortgage  as  collateral  security, 
and  who,  it  appeared,  remained  in  the  state. 
The  court  took  occasion  to  say:  '^Nothing 
appears  in  the  evidence  to  arrest  the  opera- 
tion of  the  statute  as  to  the  appellant  ex- 
cept the  fact  that,  before  the  expiration  of 
twenty  years,  Ferris  removed  from  the  state. 
This  act  suspended  the  running  of  the  stat- 
ute as  against  him.  Whether  it  also  sus- 
pended the  statute  as  to  the  cause  of  ac- 
tion against  the  owner  of  the  mortgaged 
property  is  a  question  that,  so  far  as  my 
examination  goes,  has  not,  prior  to  this  case, 
been  decided  in  this  state.  .  .  .  The 
Code  of'  Civil  Procedure  provides  (§  381) 
that  an  action  upon  a  sealed  instrument 
must  be  commenced  within  twenty  years 
after  the  cause  of  action  accrued;  but  if, 
after  a  cause  of  action  has  accrued  against 
the  person,  he  departs  from  the  state,  etc.. 
the  time  of  his  absence'  is  not  a  part  of  the 
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1,  1908,  we  filed  an  opinion  in  the  case  by 
which  the  judgment  refusing  a  foreclosure 
of  appellants'  mortgage  was  affirmed  and 
the  judgment  in  favor  of  respondent  Jacob- 
sen  reversed.  A  petition  for  a  rehearing 
was  filed  by  the  appellants.  Upon  a  con- 
sideration thereof,  we  entertained  some 
doubts  as  to  the  correctness  of  our  conclu- 
sions, and  granted  a  rehearing.  The  case 
was  again  argued  by  respective  counsel  at 
the  last  term  of  this  court.  After  reargu- 
ment,  we  have  become  convinced  that  the 
views  expressed  by  us  in  the  former  opinion 
should  be  modified  in  some  respects,  and 
for  that  reason,  and  to  avoid  confusion, 
that  opinion  will  not  be  published,  but  this 
opinion  will  stand  and  be  published  as  the 
decision  of  the  cause. 


Before  proceeding  to  the  merits,  we  are 
required  to  pass  upon  a  motion  to  dismiss 
the  appeal,  upon  the  alleged  ground  that  it 
was  not  taken  within  six  months  from  the 
entry  of  judgment.  The  facts  disclosed  by 
the  record  upon  which  the  motion  to  dis- 
miss is  based  are,  in  substance,  as  follows: 
The  action  is  one  to  foreclose  a  mortgage. 
The  court  made  and  filed  findings  of  fact 
and  conclusions  of  law,  and  entered  judg- 
ment thereon  on  March  16,  1907.  There- 
after, on  the  8th  day  of  June,  1907,  appel- 
lants moved  the  court  to  make  additional 
findings  of  fact  and  conclusions  of  law  in 
accordance  with  the  facts  requested  to  be 
found.  The  court  entertained  the  motion 
of  appellants,  but  held  the  matter  under  ad- 
visement until  September  21,  1907,  when  it 


time  limited  for  the  commencement  of  the 
action.  (§401.)  lli is  provision  very  plain- 
ly lias  reference  solely  to  a  cause  of  action 
against  the  person  who  departs  from  the 
state.  It  does  not  suspend  the  operation  of 
the  statute  as  to  a  person  liable  on  the  same 
cause  of  action,  wno  continuues  to  reside 
within  the  state,  nor  was  it  intended  to  ex- 
tend the  time  generally  within  which  an  ac- 
tion might  be  brought  for  the  debt  or  the 
enforcement  of  a  security  collateral  to  the 
debt.  It  afTects  the  remedy  solely  against 
the  person  who  departs  from  the  state.  The 
appellant  and  Ferris  were  both  liable  to  the 
plaiutiiTs,  but  their  liability  existed  upon 
separate  contracts  and  upon  separate  in- 
struments. True,  no  action  could  be  sus- 
tained on  the  mortgage  without  proof  of  the 
existence  of  the  debt,  but  a  sale  of  the  mort- 
gaged property  would  not  have  discharged 
the  bond  or  released  Ferris  from  his  lia- 
bility. In  this  respect  the  causes  of  action 
were  separate  and  distinct.  Ferris's  lia- 
bility was  personal,  while  the  appellant's 
was  confined  to  the  land  mortgaged.  Ferris 
was  not  a  necessary  party  to  a  foreclosure 
of  the  mortgage,  and  the  appellant  could 
not  be  sued  personally  for  the  debt." 

In  Denny  v.  Palmer,  supra,  the  general 
rule  was  somewhat  modified  by  the  hold- 
ing that  the  grantee  of  the  mortgaged 
premises  was  estopped  from  setting  up  the 
bar  of  the  statute  of  limitations  when  it 
appeared  that  he  neglected  to  put  his  deed 
on  record  tmtil  after  the  bringing  of  action 
against  the  mortgagor  for  foreclosure,  and 
that  the  mortgagee  had  no  notice,  actual  or 
constructive,  of  the  conveyance.  This  caused 
the  court  in  Boyer  v.  Price,  supra,  after 
holding  that  the  absence  from  the  state  of 
the  mortgagor  did  not  suspend  the  running 
of  the  statute  of  limitations  in  favor  of 
his  grantee,  although  the  latter  had  not 
held  title  during  the  entire  statutory  period, 
to  say  that  in  cases  where  the  purchaser 
had  not  held  for  the  statutory  period,  it 
might  be  that,  should  the  mortgagee  com- 
mence an  action  to  foreclose  within  a  rea- 
sonable time  after  the  acquisition  of  the 
title  by  the  purchaser,  the  latter  would  be 
estopped  from  pleading  the  statute. 
26  L.R.A.(N.S.) 


It  will  be  noted  that  in  the  above  cases 
it  is  assumed  that  the  absence  from  the 
state  of  the  mortgagor  would  toll  the  stat- 
ute of  limitations  as  to  him  in  an  action 
for  the  forecloeure  of  the  mortgage.  And 
it  is  readily  seen  that  it  is  only  such  cases 
as  these  that  are  properly  within  the  scepe 
of  this  note,  for  if  it  be  held  that  the  stat- 
ute of  limitations  would  not  be  tolled  by 
the  mortgagor's  absence  from  the  state,  even 
as  against  an  action  for  the  foreclosure  of 
the  mortgage,  brought  against  him,  there 
could  at  least  be  no  greater  reason  for  hold- 
ing that  the  statute  would  be  tolled  against 
his  grantee,  who  was  wdthin  the  state. 

A  case  of  this  nature,  and  thus  not  strict* 
ly  within  the  scope  of  this  note,  but  often 
cited  with  the  above  cases,  is  Anderson  T. 
Baxter,  4  Or.  105,  where  the  absence  o7  the 
mortgagor  was  held  not  to  toll  the  statute 
of  limitations  so  as  to  prevent  a  successor 
of  the  mortgagor  from  relying  thereon  in  a 
foreclosure  proceeding,  because  the  action 
was  in  rem  and  the  statute  applied  only  to 
actions  in  personam. 

Another  case  often  cited,  but  subject  to 
the  same  criticism,  is  Peters  v.  Dunnells,  5 
Neb.  460. 

The  last  case  and  the  Anderson  Case  were 
expressly  disapproved  in  the  Thresher  Com- 
pany Case,  supra. 

In  Eubanks  v.  Leveridge,  4  Sawy.  274, 
Fed.  Cas.  No.  4,544,  a  case  arising  in  Ore- 
gon, the  court,  following  the  Anderson  Case, 
reached  the  same  conclusion. 

Opposed  to  the  cases  first  above  set  out 
are  those  cases  wherein  it  is  held  that  the 
mortgage  is  a  mere  incident  of  the  debt; 
that  it  survives  until  the  debt  is  paid  or 
discharged ;  and  that  its  functions  termi- 
nate when  the  debt  is  discharged,  or,  by 
operation  of  law,  may  no  longer  be  enforced, 
and  not  before.  These  cases  naturally  hold 
that  the  absence  from  the  state  of  the  mort- 
gagor does  toll  the  statute  of  limitations 
as  against  an  action  brought  for  the  fore- 
closure of  the  mortgage,  even  where  such 
action  is  brought  against  a  purchaser  from 
the  mortgagor. 

Among  such  cases  arc  Clinton  County  v. 
Cox,  37  Iowa,  570;  Brown  v.  Rockhold,  40 
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allowed  the  additional  facts  and  made  them 
a  part  of  the  findings  in  the  case,  but  re- 
fused to  allow  the  additional  conclusions  of 
law.  No  motion  for  a  new  trial  was  made 
in  the  court  below.  The  notice  of  appeal 
was  served  and  filed  on  March  8,  1008.  It 
is  contended  by  respondent  Salt  Lake  Invest- 
ment Company  that,  in  the  absence  of  a 
motion  for  a  new  trial,  the  judgment  be- 
came and  remained  final  from  the  date  of 
its  entry,  to  wit^  March  16,  1907,  and,  as 
the  appeal  was  not  taken  within  six  months 
from  that  date,  the  appeal  is  of  no  effect, 
and  should  be  dismissed.  Upon  the  other 
hand,  appellants'  counsel  insists  that,  pend- 
ing the  motion  for  additional  findings  and 
conclusions  of  law,  the  judgment  was  not 
final  for  the  purposes  of  an  appeal,  and  that 
it 'did  not  become  so  until  the  court  either 
allowed  or  disallowed  the  additional  findings 
and  conclusions  of  law.  It  is  contended 
that,  while  the  question  whether  additional 
findings  and  conclusions  of  law  should  be 
made  or  not  was  pending,  the  judgment  was 
subject  to  be  changed  by  the  court,  and 
hence  not  a  final  nor  an  appealable  judg- 
ment. Respondents'  counsel  answers  this 
contention  by  the  assertion  that  the  court 
had  no  authority  to  entertain  the  motion, 
nor  to  allow  or  make  additional  findings 
of  fact  or  conclusions  of  law  after  the  entry 
of  judgment,  and  therefore  the  judgment 
was  final,  notwithstanding  the  pendency  of 
the  motion  of  appellants.  Section  3168,  Rev. 
8tat»  1898,  was  amended  by  chapter  150,  p. 


228,  Laws  1907,  which  amendment  express- 
ly authorized  the  trial  court  to  do  just 
what  was  done  in  this  case.  While  counsel 
for  respondents  does  not  question  the  court's 
authority  to  make  additional  findings  of 
fact  and  conclusions  of  law  as  provided  by 
the  amendment  referred  to,  he  insists  that 
the  amendment  cannot  be  applied  to  this 
case,  for  the  reason  that  the  original  judg- 
ment was  entered  on  March  16,  1907,  while 
the  amendment  did  not  go  into  effect  until 
March  26th  of  the  same  year.  Waiving  the 
question  as  to  whether  the  court  had  the 
inherent  power  to  entertain  a  motion  for 
additional  findings  of  fvct  and  conclusions 
of  law  after  the  entry  of  the  judgment  dur- 
ing the  term  at  which  it  was  entered,  or 
while  the  action  remained  pending  in  that 
court,  as  hereafter  stated,  we  have  no  doubt 
the  court  had  the  power  to  entertain  the 
motion  in  this  case,  in  view  of  the  amend- 
ment referred  to.  While  it  is  true  that  a 
party's  rights  in  a  judgment,  as  a  general 
rule,  may  not  be  affected  by  legislative  acts 
passed  or  which  become  effective  after  tlie 
entry  of  judgment,  the  rule  does  not  apply 
to  laws  which  are  merely  remedial,  and 
which  only  affect  matters  of  procedure  or 
practice.  The  amendment  in  no  way  af- 
fected respondents'  rights  in  the  judgment. 
The  only  way  that  respondents  were  affected 
was  by  extending  the  right  of  appeal  to  ap- 
pellants while  the  motion  to  amend  the  find- 
ings and  conclusions  was  pending.  The  leg- 
islature, within  proper  limits,  might  have 


Iowa,  282;  Robertson  v.  Stuhlmiller,  93 
Iowa,  326,. 61  N.  W.  986. 

In  Waterson  v.  Kirkwood,  17  Kan.  9,  it 
was  held,  disapproving  Wood  v.  Goodfel- 
low,  43  Cal.  185,  that  the  grantee  of  a  mort- 
gagor could  not  plead  the  statute  of  limita- 
tions so  as  to  bar  an  action  for  the  fore- 
closure of  the  mortgage,  where  it  appeared 
that,  soon  after  the  conveyance  of  his  in- 
terest, the  mortgagor  left  the  state.  The 
court  said:  "The  grounds  upon  which  a 
majority  of  this  court  hold  that  Waterson 
and  Edwards  cannot  plead  the  statute  of 
limitations  are  as  follows:  Waterson  and 
Edwards  have  merely  succeeded  to  the  rights 
of  Pearsoll.  They  stand  in  his  shoes.  They 
have  got  just  what  he  would  have  if  he  had 
not  transferred  his  interest  in  the  land  to 
them.  They  have  nothing  more  than  he  at 
any  time  had  the  right  to  transfer  to  them. 
The  stream  has  not  arisen  and  cannot  rise 
higher  than  the  fountain,  nor  can  they,  by 
their  purchase  of  Pearsoll's  interest  in  the 
land,  cast  additional  burdens  and  inconven- 
iences upon  the  holder  of  the  mortgage.  And 
therefore,  as  Pearsoll  has  never  obtained 
or  had  the  right  to  plead  the  statute  of 
limitations,  his  grantees,  Waterson  and  Ed- 
wards, have  no  such  right." 

A  case  of  interest  in  this  connection  is 
Falwell  V.  Hening,  78  Tex.  278,  U  S.  W. 
(n3,  where  it  was  held  that  the  absence  from 
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the  state  of  the  maker  of  a  vendor^s  lien 
suspends  the  statute  as  well  against  the 
lien  as  against  the  indebtedness;  and  that 
a  purchaser  from  the  vendee  could  not  avoid 
the  lien  by  limitations  while  the  debt  and 
lien  are  valid  against  the  original  vendee. 

The  court  in  the  Thresher  Company  Case, 
after  stating  the  proposition  upon  which  the 
reasoning  of  these  cases  was  based,  and 
which  led  to  the  conclusion  reached,  said: 
"The  fallacy  in  this  proposition  is  patent. 
It  is  true  that  the  mortgage  is  a  mere  in- 
cident to  the  debt, — ^'a  convoy  bearing  a  lien 
for  the  protection  of  the  debt.'  It  is  also 
true  that  the  extinguishmest  of  the  debt 
also  extinguishes  the  mortgage.  It  is  not 
true,  however,  that,  when  the  personal  lia- 
bility for  the  debt  is  no  longer  enforceable, 
by  reason  of  the  statute  of  limitations,  the 
functions  of  the  mortgage  terminate.  It  is 
not  true,  because  the  fact  that  the  statu- 
tory defense  is  available  to  the  debtor  does 
not  extinguish  the  debt.  It  merely  bars  the 
remedy  to  enforce  the  personal  liability,  and 
leaves  the  debt  in  existence.  Consequently, 
so  long  as  the  debt  is  not  extinguished,  the 
mortgage  exists,  and  is  enforceable  until  the 
remedies  to  enforce  the  lien  are  also  barred 
by  the  lapse  of  time  within  which  the  stat- 
utes require  them  to  be  invoked.  The  stat- 
ute of  limitations  operates  on  the  remedy 
only.     That  being  the  effect  and  wperation 
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extended  this  right  directly.  In  any  event, 
the  amendment  related  to.  a  matter  of  pro- 
cedure merely,  and  this  would  apply  to  all 
pending  actions  unless  limited  to  future  ac- 
tions. In  2  Lewis'a  Sutherland,  Stat. 
Constr.  §  674,  the  author  says:  ''Where 
a  new  statute  deals  with  procedure  only, 
prima  facie,  it  applies  to  all  actions, — those 
which  have  accrued  or  are  pending,  and  fu- 
ture actions."  Further  on  in  the  same  sec- 
tion it  is  said:  "A  remedy  may  be  provid- 
ed for  existing  rights,  and  new  remedies  add- 
ed to  or  substituted  for  those  which  exist. 
Every  case  must,  to  a  considerable  extent, 
depend  on  its  own  circumstances.  General 
words  in  remedial  statutes  may  be  applied 
to  past  transactions  and  pending  cases,  ac- 
cording to  all  indications  of  legislative  in- 
tent, and  this  may  be  greatly  influenced  by 
considerations  of  convenience,  reasonable- 
ness, and  justice."  In  §  686,  of  the  same 
volume  it  is  said:  "Statutes  enacted  to  pro- 
mote and  facilitate  the  administration  of 
,  justice  are  prominent  in  the  category  of 
remedial  statutes."  Section  3490,  Comp. 
Laws  1907,  provides:  "An  action  is  deemed 
to  be  pending  from  the  time  of  ita  com- 
mencement until  its  final  determination  up- 
on appeal,  or  until  the  time  for  appeal  has 
passed,  unless  the  judgment  is  sooner  satis- 
fied." This  action  was  therefore  pending 
when  the  act  amending  §  3168  went  into  ef- 
fect; and,  as  such  amendment  pertained 
merely  to  a  matter  of  procedure,  we  are 
clearly  of  the  opinion  that  the  amendment 


applied  to  this  as  well  aa  to  all  other  pend- 
ing actions.  Moreover,  the  right  to  an  ap- 
peal i»  a  constitutional,  as  well  as  a  valu- 
able, rights  and  ought  not  to  be  denied  ex- 
cepTt  where  it  is  clear  the  right  does  not 
exist,  or  has  been  lost  or  abandoned.  The 
motion  to  dismiss  the  appeal  is  therefore  de- 
nied. 

In  proceeding  to  the  merits,  it  will  be  nec- 
essary to  refer  to  the  pleadings  and  find- 
ings. The  action  was  ccmnmenced  July  14, 
1905,  and  the  appellanta,  in  substance,  al- 
leged in  their  complaint  that  on  September 
5,  1894,  the  defendant  Esther  Ck>hen  Jacob- 
sen  executed  and  delivered  her  promissory 
note  for  $612,  payable  in  one  year  to  the 
order  of  Lewis  P.  Kelsey  and  James  K. 
Gillespie ;  that  to  secure  the  payment  there- 
of the  maker  made  and  delivered  to  the 
payees  a  mortgage  upon  certain  premises  in 
Salt  Lake  City;  that  appellants  are  the  own- 
ers of  said  note  and  mortgage;  tliat  short- 
ly after  ^id  note  matured,  the  payer,  Es- 
ther Cohen  Jaeobsen,  departed  from  the 
state  of  Utah,  and  remained  a  nonresident 
thereof  and  absent  therefrom  continuously 
for  a  period  of  five  years;  that  no  part  of 
said  note  was  paid ;  that  the  respondent  Salt 
Lake  Investment  Company  claims  some 
rights  to  or  interest  in  the  mortgaged 
premises,  but  that  its  right  or  claim  is 
junior  and  inferior  to  appellants'  right.  Ap- 
pellants prayed  for  judgment  for  the 
amount  of  the  note  with  interest,  and  for 
a  foreclosure  of  the  mortgage*  and  a  sale 


of  the  statute,  it  follows  that  the  remedy 
against  the  debtor  on  his  personal  liability 
may  be  barred  by  lapse  of  time,  and  yet 
the  remedy  upon  the  mortgage  remain  avail- 
able; and  it  is  likewise  apparent  that  the 
converse  is  true;  the  remedy  for  the  en- 
forcement of  the  mortgage  may  be  barred 
although  an  action  at  law  against  the  debtor 
is  still  maintainable.  The  decisions  in  Kan- 
sas, Iowa,  and  Texas  are  erroneous,  because 
those  courts  have  misapplied  the  doctrine 
that  a  mortgage  is  a  mere  incident  of  the 
debt  it  secures.  'It  is  true  that,  by  reason 
of  this  relationship  of  the  mortgage  to  the 
debt,  anything  that  operates  to  extinguish 
the  latter  necessarily  discharges  the  former, 
because  the  incident  cannot  survive  the  prin- 
cipal. Thc.<%  courts,  however,  fail  to  dis- 
tinguish between  the  extinguishment  of  the 
debt  itself  and  the  absence  or  loss  of  a  rem- 
edy to  enforce  the  personal  liability  for  it. 
The  failure  to  make  the  distinction  is  ap- 
parently due  to  the  fact  that  those  courts 
have  assumed  .  .  .  that,  because  the 
mortgage  is  an  incident  to  the  debt,  there 
fore  the  remedy  to  enforce  the  lien  was  also 
a  mere  incident  or  part  of  the  remedy  or 
cause  of  action  against  the  debtor  to  en- 
force his  personal  liability.  This  reasoning, 
and  the  propositions  upon  which  it  rests, 
are  in  direct  conflict  with  the  overwhelming 
weight  of  authority." 
26  L.R.A.(N.S.) 


Another  case  of  this  nature  is  Richey  v. 
Sinclair,  167  111.  184,  47  N.  E.  364,  when 
the  court  said  that  so  long  as  the  debt  was 
not  barred,  the  mortgagee  was  entitled  to 
foreclose  the  mortgage  against  the  mort- 
gagor or  his  grantees.  This  case  was  dis- 
tinguished in  the  Thresher  Company  Case 
on  the  ground  that  in  Illinois,  at  that  time, 
at  least,  a  mortgage  was  regarded  as  a  con- 
veyance of  an  estate  in  land,  defeasible  only 
by  the  extinguishment  of  the  debt.  And 
second,  that  the  statute  of  limitations  was 
regarded  as  creating  a  presumption  of  pay- 
ment or  release  of  the  debt  by  lapse  of  time, 
and  hence  that  the  neglect  of  the  creditor 
to  commence  an  action  to  recover  his  debt 
within  the  statutory  period  was  presumptive 
evidence  that  the  debt  was  extinguished. 
The  court  said  it  followed  as  a  necessary 
conse<4uence  that,  if  the  debt  was  extin- 
guished, the  mortgagee's  estate  was  like- 
wise extinguished;  and  conversely,  if  the 
debt  was  not  extinguished,  the  mortgagee's 
title  was  not  defeated. 

And  see,  in  connection  with  this  case,  the 
dissenting  opinion  of  Justice  Young  in  the 
Thresher  Company  Case. 

As  to  effect  of  statutory  bar  of  principal 
debt  on  the  right  to  foreclose  a  mortgage  or 
deed  of  trust  securing  the  same,  sec  sub- 
ject note  to  Kulp  v.  Kulp,  21  L.R.A.  550. 
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of  the  mortgaged  premisi's.  Personal  serv- 
ice was  had  upon  all  the  defendants,  and 
all  of  them  appeared  by  filing  a  joint 
answer,  but  the  Salt  Lake  Investment  Com- 
pany (hereafter  styled  respondent)  alone 
seems  to  have  appeared  at  the  trial  and  de- 
fended the  action.  The  joint  answer,  after 
making  certain  admissions,  set  forth  the  fol- 
lowing defenses:  (1)  That  the  appellants 
were  not  the  owners  cf  the  note  in  ques- 
tion; (2)  that  the  premises  had  been  sold 
for  taxes,  and  that  respondent  had  acquired 
a  tax  deed  for  the  same;  (3)  that  the  ac- 
tion was  barred  by  virtue  of  subdivision  2, 
§  2876,  Rev.  Stat.  1898,  which  provides  that 
an  action  upon  an  instrument  in  writing 
must  be  commenced  within  six  years  after 
the  cause  of  action  accrues;  and  (4)  that 
on  the  5th  day  of  July,  1905,  in  an  action 
theretofore  commenced  and  pending  in  Salt 
Lake  county  against  said  Esther  Cohen 
Jacobsen,  the  respondent  obtained  a  judg- 
ment and  decree  by  which  the  title  to  said 
premises,  as  against  said  Esther  Cohen 
Jacobsen,  was  quieted  in  respondent.  Ap- 
pellants filed  a  reply  in  which  the  affirma- 
tive allegations  of  the  answer  are  denied. 
The  court)  in  substance,  found  that  the  note 
and  mortgage  were  executed  and  delivered 
as  alleged;  that  appellants  are  the  owners 
thereof;  that  no  payments  had  been  made 
thereon ;  that  the  payer,  Esther  Cohen  Jacob- 
sen,  shortly  after  said  note  became  due,  in 
the  fall  of  1895,  removed  from  the  state  of 
Utah,  and  has,  since  such  removal,  been  a 
nonresident  thereof,  and  for  more  than  five 
years  was  absent  therefrom;  that  on  the 
25th  day  of  February,  1897,  the  respondent 
obtained  a  tax  deed  for  said  premises  for 
delinquent  taxes  for  the  year  1894,  and  that 
on  July  6,  1905,  in  an  action  theretofore 
commenced  and  pending  in  Salt  Lake  coun- 
ty, Utah,  wherein  respondent  was  plaintiff 
and  said  Esther  Cohen  Jacobsen,  the  maker 
of  said  note,  was  defendant,  the  respondent 
obtained  a  decree  quieting  the  title  to  said 
mortgaged  premises  in  respondent  as  against 
said  Esther  Cohen  Jacobsen.  As  a  conclu- 
sion of  law  the  court  found  that  the  action 
was  barred  generally,  and  entered  judgment 
in  favor  of  respondent  and  against  all  of  the 
appellants  for  costs,  and  refused  to  enter 
a  judgment  of  foreclosure,  and  also  refused 
a  personal  judgment  against  said  Esther 
Cohen  Jacobsen  upon  said  note,  from  which 
judgment  this  appeal  is  prosecuted. 

Appellants  have  assigned  numerous  er- 
rors, but  rely  principally  upon  the  follow- 
ing: (1)  That  the  court  erred  in  not  finding 
as  conclusions  of  law  that  the  plaintiffs  were 
entitled  to  a  decree  of  foreclosure;  (2)  that 
they  were  entitled  to  a  personal  judgment 
against  Esther  Cohen  Jacobsen  for  the 
amount  due  on  the  note;  and  (3)'  that  the 
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court  erred  in  its  conclusions  of  law  in 
holding  the  action  barred  generally,  and 
further,  that  the  court  erred  in  entering 
judgment  in  favor  of  respondents  and 
against  the  appellants,  and  in  not  enterino^ 
judgment  in  accordance  with  the  requested 
conclusions  of  law  as  indicated  above. 

Referring  Ao  the  last  assigiunent  first,  we 
remark  that  this  court  is  committed  to  the 
doctrine  that  ajiy  person  who  claims  title 
to,  or  interest  in,  or  a  lien  upon,  any  real 
estate,  may  invoke  the  aid  of  the  statute  of 
limitations  as  against  a  claimant  whose 
claim  is  prior  in  time  to  the  person  invoking 
the  aid  of  the  statute,  when  the  prior  claim 
has  been  barred  by  the  statute  of  limita- 
tions. Graves  v.  Seifried,  31  Utah,  203,  87 
Pac.  G74.  Counsel  for  appellants  contends 
that  the  decision  just  referred  to  goes  too 
far,  in  that  it  permits  a  junior  claimant  to 
invoke  the  aid  of  the  statute  so  as  to  de- 
feat the  action  against  a  debtor  in  a  cas3 
where  the  running  of  the  statute  has  been 
suspended  against  him  by  reason  of  his  ab- 
sence from  the  state.  The  view  contended 
for  by  counsel  seems  to  be  the  view  that 
was  taken  by  the  trial  court,  and  hence  a 
judgment  was  denied  as  against  the  debtor 
upon  the  sole  ground  that  the  action  was 
barred,  not  only  as  against  respondent's 
claim,  but  likewise  as  against  the  debtor, 
although  the  court  found  that  the  original 
debtor  nad  been  a  nonresident  of  and  absent 
from  the  state  ever  since  the  cause  of  action 
had  accrued.  It  was  not  held  in  Graves  v. 
Seifried,  supra,  that  because  an  action  is 
barred  in  favor  of  a  junior  claimant,  it  is 
likewise  barred  in  favor  of  a  debtor.  This 
question  was  not  presented  in  that  case, 
and  hence  not  decided.  Indeed,  on  page  212 
of  31  Utah,  Mr.  Justice  Straup,  in  refer- 
ring to  the  bar  of  the  statute  so  far  as  it 
affected  the  note,  said :  "It  may  be  assumed 
that  the  action  on  the  face  of  the  note  is 
not  barred."  If  the  action  was  not  barred 
as  against  the  note,  which  was  only  evidence 
of  the  debt,  then  the  action  to  recover  such 
debt  could  not  have  been  barred  as  between 
the  debtor  and  creditor.  Counsel  for  appel- 
lants, however,  insists  that  in  any  event  the 
bar  of  the  statute  can  b^  invoked  by  the 
junior  claimant  only  to  the  extent  of  his 
lien  on  the  property.  In  other  words,  the 
junior  claimant  may  invoke  the  aid  of  the 
statute  so  as  to  postpone  the  senior  lien,  if 
barred  by  the  statute^  to  that  of  the  junior 
lien,  and  w^hen  the  junior  lien  has  been  satis- 
fied out  of  the  property,  the  surplus,  if  any, 
must  be  applied  in  satisfaction  of  the  senior 
or  barred  lien.  This  contention  is  based  up- 
on the  equitable  principle  that,  so  long  as 
the  debt  is  not  barred  as  between  the  debtor 
and  creditor,  the  right  to  subject  the  prop- 
erty pledged  as  security  to  the  satisfaction 
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of  the  debt  is  not  lost.  This,  no  doubt,  is 
sound  equitable  doctrine,  and  in  some  states 
is  enforced  not  only  as  between  the  debtor 
and  creditor,  but  also  as  between  the  senior 
and  junior  claimants,  if  the  junior  claimant 
had  either  actual  or  constructive  notice  of 
the  senior  lien  upon  the  property. 

Kerndt  v.  Porterfield,  66  Iowa,  412,  9  N. 
W.  322;  First  Nat.  Bank  v.  Woodman,  93 
Iowa,  668,  67  Am.  St.  Rep.  287,  62  N.  W. 
28,  and  Richey  v.  Sinclair,  167  111.  184,  47 
N.  E.  364,  are  cases  which  illustrate  the^ 
doctrine,  and  apply  the  principle  as  between 
the  claimants  so  long  as  the  debt  is  not 
barred  against  the  debtor.  Other  courts, 
however,  apply  a  different  rule,  as  appears 
from  the  cases  cited  by  Mr.  Justice  Straup 
in  Graves  v.  Seifried,  supra.  But  in  decid- 
ing that  case,  this  court  was  not  called  to 
pass  upon  the  rights  of  different  claimants 
of  the  property,  or  the  effect  the  statute  of 
limitations  might  have  with  respect  to  their 
interests.  All  that  was  presented  in  that 
easj  was  whether  a  subsequent  claimant 
could  invoke  the  aid  of  the  bar  of  the  stat- 
ute as  against  a  prior  one,  and  all  that  was 
decided  was  that  the  subsequent  claimant 
could  invoke  the  statute  to  protect  his  in- 
terest or  claim  in  or  to  the  property  con- 
stituting the  subject  of  the  action.  The 
questions  with  respect  to  the  effect  of  the 
statute  of  limitations  as  between  different 
claimants,  and  when  and  under  what  cir- 
cumstances the  statute  may  be  invoked  by 
different  claimants,  and  what,  if  any,  effect 
the  extension  of  the  time  of  payment  by  the 
original  mortgagee  to  the  mortgagor,  or  the 
tolling  of  the  statute  through  the  mort- 
gagor's absence  from  the  state,  has  upon 
the  various  claimants,  now  arises  for  the 
first  time.  Upon  this  question  the  courts 
are  in  apparent  conflict,  some  enforcing  one 
rule,  some  another.  Where  it  is  held  that 
a  junior  claimant  takes  subject  to  all  prior 
claims  of  which  he  had  actual  or  con- 
structive notice,  and  continues  so  to  hold 
until  the  prior  claim  is  barred  against  the 
original  debtor,  there  is  but  little  difficulty 
iu  determining  the  junior  claimant's  rights. 
So  long  as  the  prior  claim  is  enfurceable  as 
against  the  original  debtor,  it  is  equally  en- 
forceable as  against  the  junior  claimant,  in 
so  far  as  it  affects  his  claim.  Many  of  the 
courts  now  enforce  the  rule,  however,  that  a 
junior  claimant  may  invoke  the  aid  of  the 
statute  notwithstanding  the  debt  is  not 
barred  as  against  the  original  debtor.  But 
oven  among  those  courts  there  is  some  di- 
versity of  opinion,  and  the  results  reached 
by  them  do.  not  always  square  with  the  rule 
upon  which  the  results  are  apparently  baseJ. 
This,  however,  it  seems  to  us,  arises  largely 
from  the  fact  that  some  courts  follow  the 
rule  to  a  certain  extent,  and  in  a  particular 
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case,  for  what  to  them  seemn  a  good  reason, 
depart  from  it  in  favor  of  some  rule  adopted 
by  some  other  court,  while  others  follow  the 
rule  to  its  logical  conclusion  in  all  cases 
where  it  can  be  applied.  The  weight  of  au- 
thority undoubtedly  is  to  the  effect  that, 
before  anyone  else  has  acquired  an  interest 
in  the  mortgaged  property,  the  first  mort- 
gagee may,  by  agreement  with  the  mort- 
gagor, extend  the  time  ^f  payment,  or  may 
receive  any  payment  or  new  promise  which 
has  the  effect  of  reviving  the  debt  or  extend- 
ing the  time  of  payment,  and  such  ex- 
tensions will  be  binding  upon  any  subse- 
quent claimant.  No  such  extension,  how- 
ever, will,  without  his  consent,  affect  the 
right  of  the  junior  claimant  to  successfully 
interpose  the  bar  of  the  statute  if  such  ex- 
tensions are  made  after  he  has  acquired  his 
interest  in  the  mortgaged  premises,  and  of 
which  the  first  mortgagee  had  either  actual 
or  constructive  notice.  As  we  have  said,  we 
are  committed  to  t;he  doctrine  that  a  subse- 
quent claimant  may  invoke  the  bar  of  the 
statute  as  against  a  prior  claimant.  The 
question,  therefore,  js,  under  what  circum- 
stances and  to  what  extent  may  he  do  so  ? 

This  action  was  commenced  pursuant  to 
§  3498,  Com  p.  Laws  1907,  which,  in  part, 
provides:  "There  can  be  but  one  action  for 
the  recovery  of  any  debt  or  the  enforcement 
of  any  right  secured  by  mortgage  upon  real 
estate  or  personal  property,  which  action 
must  be  in  accordance  with  the  provisions 
of  this  chapter.  Judgment  shall  be  given 
adjudging  the  amount  due,  with  costs  and 
disbursements,  and  the  sale  of  the  mort- 
gaged property."  The  section  following  pro- 
vides that  a  general  execution  may  issue 
against  the  debtor  only  after  a  sale  of  the 
mortgaged  property.  Under  statutes  similar 
to  the  foregoing,  the  supreme  court  of  Cali- 
fornia has  frequently  held  that  there  is  no 
personal  liability  upon  the  part  of  the  mort- 
gagor except  after  a  sale  of  the  mortgaged 
property,  and  then  only  for  any  deficiency 
remaining  after  the  proceeds  of  the  sale 
have  been  applied  to  the  discharge  of  the 
debt.  And,  further,  that  the  personal  lia- 
bility of  the  mortgagor  cannot,  without  his 
consent,  be  enforced  until  after  the  sale,  and 
for  the  deficiency  only.  Among  the  numer- 
ous California  cases  that  might  be  cited,  we 
refer  to  the  following:  Biddel  v.  Brizzolara, 
64  Cal.  362,  30  Pac.  609;  Brown  v.  Willis, 
67  Cal.  236,  7  Pac.  682;  McKean  v.  German- 
American  Sav.  Bank,  118  Cal.  334,  60  Pac. 
666. 

This  court  in  an  early  case  has  also  rec- 
ognized the  doctrine  that  there  is  but  one 
action  permitted  for  the  recovery  of  a  debt 
secured  by  mortgage.  Bacon  v.  Raybould,  4 
Utah,  357-361,  10  Pnc.  481,  11  Pac.  610. 
From  this  case  it  is  apparent  that  an  action 
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to  foreclose  a  mortgage  in  this  state  is  es- 
sentially an  action  in  renVy  and  can  be  pros- 
ecuted, just  as  successfully  upon  construc- 
tive service,  in  so  far  as  the  property  only 
is  sought  to  be  reached,  as  it  can  by  personal 
service  upon  the  mortgagor;  the  only  dif- 
ference being  that  in  case  of  constructive 
notice  merely  no  personal  judgment  in  the 
action  may  be  obtained  against  the  mort- 
gagor for  any  deficiency  that  may  exist 
after  sale,  while,  if  personal  service  is' ob- 
tained upon  him  within  the  state,  a  judg- 
ment may  be  rendered,  and  a  general  exe- 
cution issued  thereon.  But  the  fact  that  a 
personal  judgment  cannot  be  had  without 
personal  service  is  of  no  great  importance, 
since,  in  case  of  deficiency,  the  amount 
thereof  continues  as  a  subsisting  debt  owing 
by  the  nonresident  mortgagor,  and  an  action 
may  be  maintained  against  him  for  the 
amount  thereof,  and  a  judgment  obtained 
and  enforced  as  though  no  mortgage  had 
been  given.  Blumberg  v.  Birch,  99  Cal.  416, 
37  Am.  St.  Rep.  67,  34  Pac.  102.  We  have 
referred  to  these  cases  for  the  purpose  of 
showing  that  there  is  no  valid  reason  why 
the  time  to  foreclose  the  mortgage  should 
be  extended  upon  the  ground  that  the  mort- 
gagor is  a  nonresident  of,  and  absent  from, 
the  state. 

The  rule,  therefore,  that  requires  a  first 
lien  holder  to  foreclose  his  lien  within  the 
statutory  time  as  against  a  junior  claimant 
works  no  greater  hardship  upon  the  senior 
claimant  where  the  mortgagor  is  absent 
from  the  state  than  it  does  when  he  is 
])re8ent.  No  doubt  the  absence  of  the  mort- 
gagor tolls  the  statute  as  to  him,  but  it 
does  not  do  so  as  to  the  junior  claimant's 
interest,  who  has  a  right  to  interpose  the 
statutory  bar  against  any  claim  which  is 
adverse  to  his,  when  such  a  bar  exists.  This 
is  but  just  to  the  junior  claimant,  and,  for 
the  reasons  already  stated,  it  in  no  way  af' 
fects  the  rights  of  the  senior  claimant.  The 
only  difficulty  that  can  arise  is  to  determine 
the  point  of  time  at  which  the  statute  be- 
gins to  run  in  favor  of  the  junior  claim,  and 
the  extent  to  which  the  junior  claimant  may 
invoke  the  aid  of  the  statute  in  case  the 
statute  has  been  tolled  in  favor  of  the  senior 
claimant  by  the  original  debtor's  absence 
from  the  state.  With  regard  to  the  extent 
that  a  junior  claimant  may  invoke  the  stat- 
ute, it  must  depend  upon  the  character  of 
his  interest  in  the  mortgaged  premises.  If 
he  has  acquired  the  mortgagor's  equity  of 
redemption, — that  is,  if  he  is  a  subsequent 
grantee,  or,  if  he  has  acquired  the  title  by 
operation  of  law, — no  doubt,  in  view  of  the 
statute,  he  may  do  so  to  the  full  extent  of 
his  interest;  that  is,  he  may  prevent  the 
senior  claim  from  being  made  effective  to 
any  extent  as  against  the  mortgaged  prop- 
26  L.R.A.(N.S.) 


erty.  If,  however,  he  has  a  lien  merely,  and 
the  equity  of  redemption  is  in  another,  or 
is  still  outstanding  in  the  mortgagor,  and 
the  right  of  action  of  the  senior  claimant  is 
not  barred  as  against  the  mortgagor,  then 
the  junior  claimant  may  invoke  the  aid  of 
the  statute  only  to  the  extent  of  protecting 
his  own  claim.  In  such  event  he  may  only 
postpone  the  senior  claim,  and  thus  make 
the  junior  in  effect  the  senior  claim.  If 
there  be  a  surplus  arising  from  a  sale  of  the 
property  after  the  junior  claim  is  satisfied, 
the  senior,  which,  by  reason  of  the  bar  of 
the  statute,  has  become  the  junior  claim,  is 
entitled  to  this  surplus. 

The  question  as  to  when  the  statute  be- 
gins  to  run  in  favor  of  the  subsequent 
grantee  or  junior  lien  claimant,  in  view  of 
the  conflicting  authorities  and  the  inherent 
equities,  is  one  not  so  easy  of  solution. 
After  a  careful  reading  of  the  decisions 
upon  the  question,  and  upon  a  full  con- 
sideration of  the  fundamental  principles  in- 
volved, we  have  arrived  at  the  following  con- 
clusions: That  the  bar  of  the  statute  may 
be  invoked  by  the  subsequent  grantee  or 
junior  lien  claimant  in  all  cases  when  the 
bar  could  be  invoked  by  the  debtor,  unless 
the  subsequent  grantee  has,  by  agreement  or 
otherwise,  estopped  himself;  that  such 
grantee  or  claimant  may  also  invoke  the  bar 
in  case  the  senior  claimant  has  had  either 
actual  or  constructive  notice  of  the  sub- 
sequent grant  or  lien,  although  the  right  of 
action  may  still  be  alive  as  against  the  debt- 
or, provided  the  full  period  of  time  re- 
quired by  the  statute  has  elapsed  since  the 
interest  of  the  subsequent  grantee  or  lien 
holder  was  acquired,  and  the  senior  claim- 
ant has  had  either  actual  or  constructive 
notice  of  such  interest  for  that  period  of 
time;  that  in  case  such  interest  be  acquired 
before  the  original  debt  matured,  the  statute 
in  favor  of  the  junior  claimant  begins  to 
run  from  the  time  the  right  of  action 
against  the  original  debtor  accrued;  that 
the  first  mortgagee  may  extend  the  time  of 
payment  by  agreement  with  the  debtor,  or 
may.  receive  any  payment  or  new  promise 
which  will  either  extend  the  time  of  pay- 
ment or  revive  the  debt;  and  if  any  such 
agreement  or  new-  promise  is  made,  exten- 
sion given,  or  payment  received,  before  the 
interest  of  the  subsequent  grantee  or  junior 
lien  attaches,  or  before  the  senior  claimant 
has  either  actual  or  constructive  notice,  the 
agreement,  new  promise,  or  extension  will 
be  binding  upon  the  subsequent  grantee  or 
junior  lien  claimant;  but  if  these  things 
occur  after  the  interest  has  been  acquired 
and  thd  senior  claimant  has  had  notice  as 
aforesaid,  such  agreement,  new  promise,  or 
extension  will  not  toll  the  statute  as  against 
the    subsequent   grantee   or    lien    claimant 
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without  his  consent;  that  after  the  subse-^ 
quent  interest  is  acquired,  the  senior  claim - 
juit  may  not,  without  the  consent  of  the 
4S.ub«equent  claimant,  in  any  way  affect  the 
subsequent  claimant's  rights  in  the  prop- 
erty, except  in  so  far  as  the  law  authorizes 
this  to  be  done;  that,  upon  the  other  hand, 
no  agreement  of  the  original  debtor  and  the 
first  mortgagee  which  afifects  the  property 
is  of  any  concern  to  the  subsequent  claim- 
ant if  entered  into  before  his  interest  at- 
tached; and  that  in  all  of  the  instances 
above  it  is  immaterial  whether  the  mort- 
gagor is  a  nonresident  of,  and  absent  from, 
the  state,  or  not,  so  far  as  the  subsequent 
claimant  is  concerned.  Neither  the  pres- 
ence nor  the  absence  of  the  mortgagor  af- 
fects the  running  of  the  statute  as  between 
the  first  mortgagee  and  a  subsequent  claim- 
ant, but  has  the  effect  only  of  tolling  the 
statute  as  between  the  debtor  and  the  first 
mortgagee. 

The  foregoing  conclusions,  it  seems  to  us, 
«re  fairly  supported  by  the  following  cases: 
Filipini  v.  Trobock,  134  Cal.  441,  66  Pac. 
HSl;  Hibernia  Sav.  &  L.  Soc.  v.  Farnham, 
163  Cal.  578,  126  Am.  St.  Rep.  129,  96  Pac. 
11;  Colonial  &  U.  S.  Idortg.  Co.  v.  North- 
west Thresher  Co.  14  N.  D.  147,  70  L.R.A. 
-814,  116  Am.  St  Rep.  645,  103  N.  W.  915, 
6  A.  &  E.  Ann.  Cas.  1160;  Paine  v.  Dodds, 
34  N.  D.  189,  116  Am.  St.  Rep.  674,  103  N. 
W.  931;  Wood  v.  Goodfellow,  43  Cal.  186; 
Cook  V.  Union  Trust  Co.  ( Cook  v.  Bramel ) , 
106  Ky.  803,  45  L.R.A.  212,  51  S.  VV.  600; 
Johnson  v.  Johnson,  81  Mo.  331;  Branden- 
stein  V.  Johnson,  140  Cal.  29,  73  Pac.  744; 
Fratcs  V.  Sears,  144  Cal.  246,  77  Pac.  905; 
De  Voe  v.  Rundle,  33  Waah.  604,  74  Pac. 
836.  It  is  not  claimed  that  all  of  the  fore- 
going cases  pass  upon  all  the  propositions 
4ulvanced,  nor  that  any  one  case  does;  but 
in  all  of  them  one  or  more  of  the  proposi- 
tions before  stated  arc  either  enforced  or 
recognized.  The  fact  of  the  absence  of  the 
debtor  from  the  state  is,  however,  discussed 
and  passed  upon  in  three  of  the  foregoing 
cases;  namely,  Filipini  v.  Trobock;  Paiiie 
▼.  Dodds,  and  Colonial  &  U.  S.  Mortg.  Co. 
T.  Northwest  Thresher  Co.  And  we  feel 
constrained  to  follow  the  rule  upon  that 
point  as  it  is  applied  in  those  cases.  In  the 
other  cases  this  point  is  not  discussed,  and 
we  have  found  no  others  which  either 
-directly  discuss  or  pass  upon  it. 

As  we  understand  counsel  for  appellants, 
his  contention  is  that  nonresidonce  of  and 
-absence  from  the  state  by  the  debtor  should 
be  given  the  same  eflfect  in  tolling  the  stat- 
ute as  an  agreement  extending  the  time  of 
payment,  or  a  new  promise  to  pay  the  debt, 
or  a  part  payment  thereof,  would  have  if 
thes^  things  occurred  before  the  subsequent 
interest  in  the  property  was  acquired.  A 
«e  L.R.A.(N.S.) 


mere  cursory  analysis  of  the  propositions 
above  stated  will  disclose  that  tlie  effect  of 
absence  is  practically  the*  same  as  part  pay- 
ment would  be.  As  we  have  seen,  an  ex- 
tension, new  promise,  or  part  payment,  will 
toll  the  statute  only  as  to  the  subsequent 
claimant  if  made  before  he  obtains  his 
interest.  If  made  thereafter,  the  statute 
runs  as  to  him  precisely  as  if  no  extension 
had  been  given  or  new  promise  or  payment 
made.  This  is  based  upon  the  equitable 
principle  that  a  subsequent  claimant  takes 
his  interest  subject  to  all  the  rights  of  the 
prior  claimant  aa  those  rights  existed  when 
the  subsequent  interest  was  acquired. 
Under  our  statute,  the  mortgaged  property 
constitutes  the  primary  fund  or  thing  -to 
which  the  mortgagor  must  first  resort  for  a 
discharge  of  the  debt.  He  can  have  personal 
recourse  against  his  debtor  only  alter  this 
fund  has  been  exhausted.  Until  this  is 
done,  he  has  no  personal  right  of  action 
against  the  mortgagor  unless  the  mortgagor 
consents  thereto.  If,  therefore,  another 
acquires  some  interest  in  this  fund  which  is 
subsequent  to  his  mortgage,  such  other  is 
a  necessary  party  to  an  action  by  which  the 
fund  is  sought  to  be  appropriated  to  the 
payment  of  the  prior  mortgage,  and  such  a 
party  may  invoke  any  legal  or  equitable  de- 
fense which  will  protect  his  interest  precise- 
ly the  same  as  a  prior  claimant  may  to  pro- 
tect hisw  With  respect  to  each  other,  they 
axe  interested  in  the  same  fund,  and  each 
may  protect  his  interest  to  the  full  extent. 
The  absence  of  the  original  debtor  from  the 
state  can  thus  have  no  effect  upon  the  re- 
spective rights  of  the  parties  'to  the  fund, 
which  is  within  the  state,  and  to  which  the 
first  mortgagor  must  resort  for  the  pay- 
ment of  his  claim,  in  so  far  as  it  affects  a 
subsequent  claimant.  So  far  as  it  affect) 
the  absent  debtor,  and  so  long  as  no  one 
else  has  acquired  an  interest  in  the  prop- 
erty, it  may  be  reached,  or  the  debtor  s 
interest  therein  may  be  resorted  to  at  any 
time  within  which  the  personal  right  of 
action  exists  against  the  debtor.  But  the 
right  to  maintain  an  action  against  the 
debtor  by  reason  of  his  absence  from  the 
state  does  not>  also  continue  the  right  as 
against  the  subsequent  claimant.  As  to  him 
and  his  interest^  if  the  right  of  action  has 
thus  accrued  against  the  debtor,  the  action 
must  be  commenced  within  the  six  years 
from  the  time  such  interest  was  acquired  if 
the  prior  claimant  had  notice  of  it,  or  with- 
in six  years  after  such  notice  was  acquired; 
and,  if  not  so  commenced,  the  subs^equent 
claimant  may  invoke  the  bar  of  the  statute 
to  tlie  full  extent  of  his  interest.  Hut  it  is 
contended  by  counsel  for  appellants  that  in 
no  event  may  the  subsequent  claimant  in- 
voke the  bar  of  the  statute  as  against  a 
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prior  claim  except  to  protect  the  junior 
claimant's  interest.  This  is  true,  but  he 
may  invoke  it  to  the  full  extent  of  that  in- 
terest; and,  if  he  has  acquired  the  equity 
of  redemption  from  the  original  mortgagor, 
or  in  some  other  way  has  succeeded  to  the 
title,  he  may  protect  this  title. 

Applying  the  doctrine  to  this  case,  it  ap- 
pears  from  the  answer  and  the  court's  find- 
ings that  the  respondent  claims  a  right  to 
the  mortgaged  property  by  virtue  of  a  cer- 
tificate of  tax  sale,  dated  December  21,  1894, 
and  a  tax  deed  issued  thereon,  dated  Feb- 
ruary 26,  1897,  for  unpaid  taxes  for  the 
year  1Q94.  The  interest  of  respondent  thus 
dates -from  the  time  the  property  was  sold 
for  taxes.  The  mortgage  was  executed  Sep- 
tember 5,  1894.  Respondent's  interest  was 
acquired  subsequent  to  the  interest  of  ap- 
pellants' assignors,  whose  interest  is  thus 
prior  in  time.  Counsel  does  not  contend 
that  appellants  did  not  have  notice  of  the 
issuance  of  the  tax  deed,  but  he  contends 
that  the  deed  is  void,  and  hence  constitutes 
nothing  more  than  a  lien  against  the  prop- 
erty, which  lien  the  respondent  has  a  right 
to  protect,  but  can  claim  no  more.  If  there 
were  nothing  but  this  tax  deed  in  the  way, 
counsel's  contention  would  be  sound,  and 
entirely  in  harmony  with  the  doctrine  here- 
tofore stated.  But  before  this  action  was 
commenced,  the  title  to  the  premises  in 
question  had  been  quieted  in  respondent,  in 
an  action  instituted  for  that  purpose  against 
the  original  mortgagor,  the  owner  of  the 
property.  But  counsel  for  appellants  in- 
sists that,  although  the  title  and  equity  of 
redemption  have  passed  from  the  original 
mortgagor,  and  are  now  vested  in  respond- 
ent, this  in  no  way  affects  appellants'  rights, 
since  they  were  not  made  parties  to  the 
action  to  quiet  the  title;  that  they  still  have 
the  right  to  insist  that  the  tax  deed  consti- 
tutes a  mere  lien  against  the  property. 
While  it  is  axiomatic  that  a  person's  rights 
in  the  subject  of  the  action  may  not  be  af- 
fected by  a  judgment  to  which  he  was  not 
made  a  party,  yet  the  real  question  involved 
always  is.  How  are  such  rights  affected  by 
the  judgment?  As  we  have  seen,  appel- 
lants' interest  in  the  property  attached  Sep- 
tember 6,  1894.  The  right  of  action  ac- 
crued one  year  thereafter,  and  not  later  than 
September  0,  1896.  At  that  time  respond- 
ent had  already  acquired  its  interest.  The 
mortgagor  left  the  state  "shortly  after"  the 
right  of  action  had  accrued;  but,  as  we 
have  pointed  out,  this  did  not  have  the  ef- 
fect of  tolling 'the  statute  as  against  re- 
spondent, who,  at  the  time  the  right  ac- 
crued, was  a  necessary  party  to  any  action 
to  foreclose  the  mortgage.  Appellants 
therefore  had  the  full  statutory  period, 
namely  six  years  from  the  time  the  cause  of  * 
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action  accrued,  within  which  to  commence 
an  action  to  foreclose  the  mortgage,  and  if 
brought  within  that  time  the  mortgage 
would  have  been  the  senior  Hen.  They  could 
also  have  brought  the  action  at  any  time 
afterwards,  by  reason  of  the  mortgagor's 
absence  from  the  state,  so  long  as  the  right 
of  action  continued  alive  against  him,  but 
if  commenced  after  the  six  years,  respond- 
ent's claim,  to  the  extent  thereof,  would 
have  been  superior  to  appellants'  claim* 
This,  counsel  contends,  was  the  status  of  the 
matter  when  this  action  was  commenced,  for 
the  reason  that  the  tax  deed  constituted  ua 
more  than  a  prior  lien  against  the  prop- 
erty. We  think  not.  The  respondent  had 
the  right  to  acquire  the  equity  of  redemp- 
tion— that  is,  the  title  to  the  mortgaged 
premises — at  any  time  without  appellants' 
consent;  and,  if  such  title  was  acquired  at 
any  time  after  the  statute  bad  lun  in  favor 
of  respondent's  interest,  or  if  acquired  be- 
fore, but  the  statute  had  fully  run  since  this 
interest  had  attached,  and  before  the  com- 
mencement of  the  action  to  foreclose  the 
mortgage,  respondent  could  ofier  the  bar  of 
the  statute,  not  only  to  protect  its  former 
lien,  but  could  do  so  to  protect  the  title 
itself.  Its  interest  then  covered  the  entire 
property,  and  it  could  interpose  the  bar  as 
to  its  entire  interest  if  it  could  interpose 
it  to  any  extent,  and  counsel  for  appellants 
frankly  concedes  that  it  could  interpose  the 
bar  for  the  protection  of  its  tax  lien.  While 
counsel  for  respondent  contends  that  appel- 
lants cannot  in  this  action  attack  the 
validity  of  the  tax  deed,  we  think  they  could 
do  so  provided  this  action  had  been  com- 
menced before  the  title  to  the  land  was 
quieted  in  the  respondent,  or  before  the 
statute  had  fully  run  in  favor  of  its  interest 
in  the  mortgaged  property.  The  action  to 
quiet  the  title  in  this  case,  in  so  far  as  ap- 
pellants are  concerned,  had  the  same  force 
and  effect  as  if  Esther  Cohen  Jacobsen,  the 
original  mortgagor,  had  conveyed  the  land 
by  deed  to  the  respondent  after  it  had 
acquired  the  tax  deed.  Appellants  in  no 
way  could  either  prevent  or  question  re- 
spondent's right  to  acquire  the  title  at  any 
time  from  the  mortgagor.  Nor  could  they 
refrain  from  bringing  their  action  after 
respondent's  interest  had  been  acquired 
upon  the  ground  that  the  interest  was  only 
a  lien,  and  as  to  appellants  must  always  re- 
main such.  By  neglecting  to  institute  suit^ 
appellants  took  the  chances  that  the  inter- 
est, although  only,  a  lien  when  acquired,  may 
nevertheless  ripen  into  a  complete  title,  and 
thus  constitute  a  bar  against  them,  not  only 
so  as  to  postpone  their  claim,  but  to  prevent 
its  enforcement  against  the  property  at  all. 
This  is  just  what  had  happened  before  this 
action  was  oonunenced,  and  hence  we  are  oi 
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the  opinion  that,  in  so  fax  as  the  lower  court  \ 
refused  to  enter  a  judgment  of  foreclosure, 
the  ruling  is  clearly  right. 

But  is  the  judgment  in  favor  of  Esther 
Cohen  Jacobsen,  the  original  debtor,  also 
right?  We  think  not.  Ab  to  her,  the  right 
of  action  still  subsisted.  The  statute  was 
tolled  as  to  her  by  reason  of  her  absence 
from  the  state,  and  no  other  defense  was 
interposed  by  her.  The  right  to  sue  her, 
therefore,  was  a  subsisting  right  when  the 
action  was  commenced,  and  as  the  plea  of 
the  statute  of  limitations  constituted  no  de- 
fense in  her  favor,  the  judgment  in  her 
favor  is  erroneous.  The  result,  therefore, 
is  precisely  the  same  as  that  arrived  at  in 
the  former  opinion,  but  based  upon  some- 
what different  groimds. 

It  follows  that,  in  view  of  the  record  as 
it  now  stands,  tho  court  erred  in  not  making 
findings  and  conclusions  in  favor  of  appel- 
lants and  against  the  defendant  Esther 
Cohen  Jacobsen  for  the  amount  due  upon 
the  note,  and  in  not  entering  a  personal 
judgment  against  her  for  the  amount  that 
the  court  might  find  due,  with  accrued 
interest  and  costs.  The  case  is  therefore 
remanded  to  the  trial  court,  with  directions 
to  make  the  necessary  findings  and  con- 
clusions of  law  in  conformity  with  the  views 
herein  expressed,  and  to  modify  the  judg- 
ment by  entering  a  judgment  against  the 
defendant  Esther  Cohen  Jacobsen  for  the 
amount  that  the  court  may  find  due  on 
said  note,  with  accrued  interest  and  costs. 
Neither  party  to  this  appeal  to  recover  costs 
in  this  court. 

Stranp,  Ch.  J.,  and  McCarty,  J.,  concur. 

Petition  for  rehearing  denied. 
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ED.  BARKER,  Plflf.  in  Err., 

V. 

MARY  J.  BARKER. 

(—  Okla.  —,  105  Pac.  347.) 

Divorce  ^  extreme  cruelty  ^  incompati- 
bility of  temper. 

1.  In  an  action  for  divorce,  where  the 
cause  of  action  is  predicated  upon  extreme 
cruelty  for  conduct  other  than  physical 
violence,  either  actual  or  threatened,  it  is 

Headnotes  by  Dunn,  J. 

Note.  —  For  relations  between  one  spouse 
and  relatives  of  the  other,  as  affecting  the 
question  of  desertion  or  crueltv,  see  note  to 
Brewer  v.  Brewer,  13  L.R.A.(N.S.)   222. 
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not  sufiicient  that  there  should  simply  be 
danger  that  such  conduct,  operating  through 
the  mental  faculties,  may  produce  injury  or 
bodily  hurt  to  the  physical  system,  but  it 
must  be  shown  that  such  in  fact  is  the  ef- 
fect, or  at  least  that  such  effect  is  to  be 
reasonably  apprehended  as  imminent  as  a 
result  thereof.  And  to  entitle  a  party  to 
the  remedy  of  divorcement  on  the  ground  of 
extreme  cruelty,  it  is  not  enough  that  the 
grounds  be  the  result  of  incompatibility  of 
tastes  or  temperament,  or  estrangement 
produced  by  differences  of  opinion  and  con- 
duct growing  out  of  the  administration  of 
household  affairs,  as  these  must  be  endured 
along  with  the  other  minor  misfortunes  of 
life.  They  are  the  things  which,  under  the 
law,  parties  who  marry  take  into  considera-' 
tion  on  entering  matrimony,  and  divorce 
will  not  be  granted  on  their  account.  1'he 
remedy  of  absolute  divorce  is  an  extraordi- 
nary remedy  for  evils  which  are  unavoid- 
able and  unendurable,  and  which  cannot  be 
relieved  by  any  proper  and  reasonable  ex- 
ertion of  the  party  seeking  the  aid  of  the 
courts. 
Same  —  reciprocal  duties  of  husband 

and  wife. 

2.  Husband  and  wife  are  bound  to  exer- 
cise greater  efforts  for  removing  misappre- 
hension, allaying  quarrels,  smoothing  the 
road  to  concord,  and  effecting  reconcilia- 
tion, than  are  people  in  other  relations  of 
life.  The  marriage  status  is  not  a  mere 
contract  status,  in  which  each  of  the  par- 
ties may  be  justified  in  demanding  the  strict 
letter  of  the  bond.  It  is  a  status  wherein 
the  law  operates  upon  the  weakness,  as  well 
as  the  strength,  of  human  nature,  and  it 
will  not  be  dissolved  except  for  grave  and 
substantial  causes. 

(November  9,   1909.) 

Ij^RROR  to  the  District  Court  for  Osage 
J  County  to  review  a  judgment  granting 
planitiff  a  divorce.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Preston  A.  Shinn  for  plaintiff  in 
error. 

Messrs.  Leahy,  Scott,  &  Templeton,  for 
defendant  in  error: 

Any  unjustifiable  conduct  upon  the  part 
of  either  of  the  spouses,  which  so  grievous- 
ly wounds  the  feelings  of  the  other,  or  so 
utterly  destroys  the  peace  of  mind  of  the 
other,  as  to  seriously  impair  the  health,  or 
such  as  utterly  destroys  the  legitimate  ends 
and  objects  of  matrimony,  constitutes  ex* 
treme  cruelty. 

Cooper  V.  Cooper,  78  Mich.  316,  44  N.  W. 
381;  Barnes  v.  Barnes,  95  Cal.  171,  16 
L.R.A.  660,  30  Pac.  298;  Fleming  v.  Flem 
ing,  95  Cal.  430,  29  Am.  St.  Rep.  127,  30 
Pac.  566;  Bishop,  Marr.  Div.  &  Sep.  §  1563; 
Carpenter  v.  Carpenter,  30  Kan.  712,  46 
Am.  Rep.  108,  2  Pac.  122;  Avery  v.  Avery, 
33  Kan.  1,  62  Am.  Rep.  523,  5  Pac.  418. 
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Dunn,  J.,  delivered  the  opinion  of  the 
court: 

This  action  presents  error  from  the  dis- 
trict court  of  Osage  county.  Mary  J.  Bar- 
ker, defendant  in  error,  filed  her  petition  in 
that  court  praying  a  divorce  from  her  hus- 
band, Ed  Barker.  The  cause  was  submitted 
to  a  referee,  with  authority  to  report  find- 
ings of  fact  and  conclusions  of  law,  which 
he  did,  denying  plaintlflfs  petition.  Ex- 
ceptions were  filed  thereto,  and,  on  a  hear- 
ing thereon  by  the  district  court,  the  con- 
clusion reached  by  the  referee  was  reversed, 
and  judgment  granting  plaintiff  a  divorce 
was  rendered  upon  the  petition  and  record 
returned.  The  defendant  has  brought  the 
case  to  this  court  by  petition  in  error  and 
case  made,  and  we  are  asked  to  reverse  it. 

The  petition  avers  that  plaintiff  and  de- 
fendant were  married  on  the  17th  day  of 
November,  1890,  and  lived  and  cohabited  to- 
gether until  the  16th  of  March,  1006,  at 
which  time  they  separated,  and  have  since 
been  living  apart;  that  the  separation  was 
brought  about  by  no  fault  of  plaintiff,  but 
by  the  fault  of  defendant ;  that  at  the  time 
of  the  marriage  plaintiff  was  the  mother  of 
two  minor  children,  and  that  the  defend- 
ant has  been  guilty  of  extreme  cruelty  and 
harsh  treatment  toward  the  said  children 
without  cause,  and  over  the  objection  of 
plaintiff,  greatly  to  her  mental  anguish  and 
suffering;  that  he  has  threatened  to  drive 
the  children  from  home  so  that  he  would 
not  have  them  around  to  feed;  that  the 
plaintiff  and  her  children  were  members  of 
the  Osage  Tribe  of  Indians,  and  were  on 
the  rolls,  and  that  defendant  received  and 
had  the  use  and  benefit  of  the  annuities 
and  other  moneys  paid  them  by  the  Interior 
Department  of  the  United  States,  but  that, 
notwithstanding  this  fact,  he  would  de- 
prive them  of  the  necessaries  of  life;  that 
the  money  received  by  plaintiff  and  the  said 
children  amounted  to  more  than  $200  per 
capita  per  year,  all  of  which  was  used  and 
controlled  by  the  defendant;  that,  in  ad- 
dition to  this,  plaintiff  had  farms  in  the 
Osage  Indian  reservation,  the  proceeds  of 
which  were  used  and  controlled  by  the  de- 
fendant, and  yet,  when  importuned  by  plain- 
tiff to  provide  her  and  the  said  monor  chil- 
dren with  the  necessities  of  life,  he  would 
go  into  a  rage,  and  would  not  do  it,  saying 
he  intended  to  save  some  money  for  an- 
other day,  and  would  remain  in  such  con- 
dition of  mind  for  days  at  a  time,  and 
would  not  speak  to  her  or  the  children;  that 
he  denied  plaintiff  all  information  with 
reference  to  what  disposition  he  made  of 
the  money ;  that  this  treatment  and  the  fear 
that  plaintiff  would  be  separated  from  her 
children,  and  lose  their  respect  and  affec- 
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tion,  caused  plaintiff  great  mental  anguish 
and  suffering,  which  defendant  well  knew. 

It  will  thus  be  seen,  the  only  cause  of 
action  which  is  sought  to  be  set  forth  in 
the  petition  is  extreme  cruelty.  The  evi- 
dence in  the  case  shows  the  parties  were 
married  in  Sedan,  Kansas,  in  November^ 
1800,  and  that  no  children  were  bom  as  a 
result  of  the  marriage,  but  that  plaintiff 
by  a  former  marriage  had  four  children, 
the  two  older  of  which,  at  the  time  of  the 
trial,  were  married;  the  two  younger  being 
girls,  and  at  the  time  of  the  marriage,  were 
of  tender  years.  That  immediately  after 
the  marriage,  the  parties,  with  the  oldest 
girl,  who  was  not  then  married,  and  the; 
two  younger  children,  moved  to  Kansas 
City,  Missouri,  where  they  lived  about  a 
year.  From  there  they  moved  to  Independ- 
ence, Kansas,  and  from  there  to  Cedar  Vale, 
Kansas.  That  prior  to  marrying  plain- 
tiff, the  defendant  had  worked  as  a  hired 
hand  for  herself  and  her  former  husband 
for  a  period  of  something  like  four  years, 
and  after  the  marriage,  while  at  the  differ- 
ent places  where  they  resided,  he  engaged 
in  such  manual  labor  as  he  could  get.  The 
plaintiff  and  her  children  had  several  farms 
in  the  Osage  Indian  reservation,  and  of 
these  the  defendant  became  the  general 
overseer,  and  put  in  some  of  his  time  in 
improving,  fencing,  building  houses  there- 
on, and  putting  them  under  cultivation. 
Some  of  this  work  was  also  done,  under  his 
supervision,  by  the  tenants.  In  addition  to 
this  property,  plaintiff  and  her  children  re- 
ceived about  a  thousand  dollars  per  annum 
by  reason  of  their  membership  in  the  Osage 
Indian  Tribe,  and  from  the  rents  on  these 
lands.  Precisely  what  use  was  made  of  all 
of  this  money  is  not  shown  by  the  evidence; 
the  plaintiff  taking  the  position  that  de- 
fendant received  it,  and  made  no  proper 
accounting  to  her  of  the  use  which  he  did 
make  of  it,  and  the  defendant  asserting  that 
the  same  was  expended  for  property,  im- 
provements on  the  farms,  and  the  living  ex- 
penses of  the  family  There  is  no  evidence 
that  he  embezzled,  or  appropriated  to  his 
own  use  and  kept  the  payments  received  by 
the  other  members  of  the  household,  nor  is 
there  any  evidence  that  he  was  extravagant 
or  wasteful.  In  fact  he  was  represented  as 
being  more  than  frugal  and  economical,  even 
to  the  extent  in  this  regard  of  being  par- 
simonious or  niggardly.  There  is  no  as- 
sertion or  contention  that  he  denied  the 
family  anything  which  he  had  for  himself, 
but  it  is  in  evidence  that  he  complained  of 
the  expense  of  maintaining  the  family  as  it 
desired  to  live,  and  that  his  desire  was  to 
save  the  money  received  for  the  future. 
There  is  no  evidence,  however,  to  sustain  m 
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elaim  that  his  actions  in  this  regard  were 
such  as  to  leave  either  his  wife  or  her  chil- 
dren hungry,  and  to  deprive  them  of  the 
things  which  it  was  necessary  for  them  to 
have,  although  without  doubt  they  desired 
to  spend  more  money  and  to  live  better 
taan  he  was  willing  they  should,  and  it  is 
established  by  the  evidence  that  on  these 
occasions  he  would  sulk  and  pout  about  the 
expenses. 

The  character  of  the  evidence  on  this 
point  as  given  by  the  plaintiff  was  as  fol- 
lows: 

Q.  During  the  time  he  and  you  lived  in 
Cedar  Vale,  Kansas,  what,  if  anything,  did 
Mr.  Barker,  the  defendant>  do  towards  pro- 
viding for  you  and  the  children? 

A.  He  didn't  do  anything,  and,  if  any-, 
thing  was  ever  gotten,  he  always  grumbled 
about  it. 

Q.  What  do  you  mean  by  saying  he  grum- 
bled? 

A.  Well,  he  got  mad  at  me,  and  wouldn't 
talk  to  me  for  two  or  three  days  at  a  time. 

Q.  What  would  he  grumble  about  most- 
lyT 

A.  Mostly  what  we  wore,  and  what  we 
had  on  the  table. 

Q.  What  were  some  of  the  things  he 
grumbled  about  you  having  on  the  table? 

A.  Fresh  meat,  milk,  and  potatoes. 

Q.  What  did  he  say  about  the  milk? 

A.  He  said  5  cents  a  quart  was  too  rich 
for  his  blood. 

Q.  Did  he  deprive  you  the  use  of  milk 
while  in  Cedar  Vale? 
*    A.  For  a  long  time  he  did. 

Q.  Were  you  sick  once  when  he  de- 
prived you  of  the  use  of  milk? 

A.  Yes,  sir. 

Q.  How  long  were  you  sick? 

A.  A  couple  of  days. 

Q.  Did  you  have  any  physician? 

A.  Yes,  sir. 

Q.  Did  he  tell  you  why  you  were  sick? 

A.  He  said  because  I  didn't  have  milk. 

Q.  Did  you  have  milk  then? 

A.  Yes;  when  I  got  it  and  raised  a  fuss 
about  it. 

Q.  About  how  often  would  this  trouble 
arise  about  you  providing  the  necessaries 
of  the  table? 

A.  Every  time  he  came  home. 

Q.  When  he  got  mad  and  fussed  with  you, 
how  long  would  he  treat  you  that  way? 

A.  Sometimes  two  or  three  days. 

Q.  How  did  that  make  you  feel? 

A.  It  made  me  feel  just  like  I  didn't 
want  to  live. 

Q.  Did  that  same  treatment  continue 
after  you  came  to  Pawhuska? 

A.  It  did. 

Q.  What  did  he  say  when  you  bought  any 
clothes  for  the  children? 
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A.  He  always  made  a  fuss  over  it,  every 
time  I  went  and  got  anything. 

Q.  What  children  are  these  that  you 
speak  of? 

A.  Cleweine  and  Cora. 

Q.  The  two  minor  children? 

A.  Y'es,  sir. 

Q.  Now,  you  say  these  children  were 
members  of  the  tribe,  and  you  were  also?. 

A.  Yes. 

Q.  Did  you  have  farms? 

A.  Yes,  sir. 

Q.  Where  did  the  money  come  from  that 
supported  you  and  your  children? 

A.  From  our  payment. 

Q.  And  did  any  of  it  come  from  the  farm  ? 

A.  Some  of  it. 

Q.  And  it  was  spending  that  money  that 
Mi*.  Barker  complained  of,  was  it? 

A.  Yes,  sir. 

The  foregoing  presents  the  evidence  sub- 
mitted by  plaintiff,  upon  which  she  relies 
to  sustain  that  portion  of  her  complaint 
averring  extreme  cruelty  by  reason  of  lack 
of  proper  and  adequate  support,  and  de- 
fendant's personal  deportment  when  the 
question  was  raised  in  reference  to  the 
household  expenses. 

On  the  other  proposition  involved  the  evi- 
dence relied  upon  by  counsel,  and  set  forth 
in  their  brief  as  given  by  Mrs.  Barker,  is 
as  follows: 

Q.  How  old  were  these  two  minor  chil- 
dren at  the  time  you  married  Mr.  Barker? 

A.  Cora  was  /our,  and  Cleweine  was  a 
little  past  seven. 

Q.  Now,  Mrs.  Barker,  I  will  ask  you 
how  the  defendant  treated  your  children 
during  the  last  two  years  that  you  lived  to- 
gether ? 

A.  He  was  everlastingly  finding  fault 
with  me  and  grumbling  at  them,  and  ho 
told  me  that  Cleweine  would  have  to  leave 
home  before  she  was  fifteen,  and  I  would 
always  talk  to  them  and  tell  them  that  they 
must  be  kind  to  him,  and  they  must  respect 
him  and  love  him.  I  believe  it  was  Cle- 
weine herself  that  told  me  that  he  had 
said  that  to  her. 

Q.  You  say  that  Cleweine  complained  to 
you  that  she  would  have  to  leave  home  be- 
fore she  was  fifteen? 

A.  Yes,  sir. 

Q.  Did  you  talk  to  him  about  that? 

A.  Yes;  and  he  said,  if  I  didn't  make  my 
children  do  better,  he  would  do  worse  than 
that. 

Q.  He  said  he  would  do  worse? 

A.  Yes,  sir. 

Q.  Now,  what  effect  did  that  have  on 
your  feelings  and  your  health? 

A.  It  almost  made  me  sick. 

Q.  Were  you  afraid  that  your  children 
would  leave  home? 
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A.  I  was. 

Q.  Were  you  afraid  this  would  occur  on 
account  of  his  treatment  of  them? 

A.  That  was  all  of  it;  just  his  treatment. 

Q.  I  will  ask  you  if  he  ever  told  you 
that  vou  would  have  to  decide* between  him 
and  your  children? 

A.  The  night  we  talked  over  our  separa- 
tion, I  told  him  we  could  not  live  together 
in  this  world  the  way  we  had  been  living, 
and  that  I  couldn't  give  up  my  children, 
and  he  said,  "Well,  just  the  children  or  me." 

Q.  That  happened  at  the  time  you  sepa- 
rated ? 

A.  Yes,  sir. 

Q.  You  made  your  final  settlement  a  day 
or  two  after  that? 
^    A.  Yes,  sir. 

Q.  Did  you  believe  it  was  necessary  in 
ordc;*  to  keep  your  children  that  you  should 
separate? 

A.  I  did. 

Q.  When  Mr.  Barker  was  talking  to  you 
at  the  time  that  you  were  talking  of  the 
property  agreement  and  §epaxation,  do  you 
know  what  children  he  spoke  of  when  he 
said  your  children  would  have  to  go? 

A.  My  small  children. 

The  child  Cleweine,  who  was  the  minor 
daughter  to  whom  Mrs.  Barker  referred  on 
the  same  matter,  testified  as  follows: 

Q.  Did  Mr.  Barker  tell  you  at  any  time 
that  you  would  have  to  leave  home  before 
you  were  fifteen  T 

A.  Yes,  sir. 

Q.  Just  go  on,  and  tell  what  he  said  to 
you? 

A.  It  happened  on  several  occasions.  One 
morning  my  sister  was  washing  the  dishes, 
and  I  was  supposed  to  wipe  them,  and  he 
came  by  me  and  flipped  by  ears,  and  said 
to  me  that  I  had  to  mind  him,  or  he  would 
see  to  it  that  I  left  home  before  I  was 
fifteen. 

Q.  Did  he  do  that  on  more  than  one  occa- 
sion? 

A.  Yes,  sir. 

Q.  Did  you  tell  your  mother  what  he 
said? 

A.  Yes,  sir. 

Q.  What  did  your  mother  advise  you  to 
do? 

A.  She  told  me  to  treat  him  good,  and  to 
always  respect  and  love  him. 

Q.  How  did  it  seem  to  affect  your  mother 
when  you  told  her  what  he  said  to  you? 

A.  She  would  cry,  and  not  have  anything 
to  say  to  us. 

The  parties  were  well  acquainted  with 
each  other  prior  to  their  marriage,  and 
from  the  record  it  would  seem  that  their 
stations  in  life  were  not  materially  differ- 
ent. The  immediate  cause  of  the  separa- 
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tion  grew  out  of  a  little  dinner  party  given 
at  the  house  by  the  married  daughter.  She 
had  invited  in  a  number  of  her  friends. 
The  plaintiff's  grown  son  was  likewise  pres- 
ent, and  the.  defendant,  after  having  been 
solicited  by  his  wife  to  come  in  from  the 
garden,  where  he  was  at  work,  and  make  an 
exchange  of  clothing  and  prepare  for  din- 
ner, entered  the  house,  and  was  sitting  in 
a  closet  talking  with  plaintiff,  who  was  crj'- 
ing,  when  the  married  son  entered.  The  de- 
fendant, as  was  his  custom,  was  objecting 
to  the  expense  of  the  dinner,  and  plaintiff 
was  assuring  him  that  she  had  not  borne 
the  expense.  The  married  son  took  part  in 
the  controversy,  and  a  physical  encounter 
ensued  between  him  and  defendant.  The 
separation  of  the  parties  occurred  a  few  days 
later. 

On  the  question  of  her  health  during  the 
time  of  her  marriage,  plaintiff  testified  as 
follows: 

Q.  How  was  your  health  about  the  time 
you  were  married? 

A.  Not  very  good. 

Q.  At  the  time  that  you  were  married, 
and  shortly  after  you  moved  to  Kansas 
City,  was  Mr.  Barker  good  to  you? 

A.  For  a  while. 

Q.  How  was  your  health  at  the  time  of 
your  separation  and  a  few  months  before? 

A.  Not  very  good. 

Q.  At  what  time  was  your  health  best,  at 
the  time  you  were  married,  or  just  before 
you  were  married? 

A.  I  never  did  have  good  health  while  we 
were  married. 

Q.  Do  you  think  that  your  health  at  the 
time  of  your  marriage  was  as  good  as  it 
was  at  the  time  of  the  separation? 

A.  It  was  a  little  better,  of  course.  After 
I  had  been  married  awhile  I  got  better. 

Q.  You  say  then,  at  the  time  of  your 
separation,  you  think  it  was  as  good  as 
when  vou  were  married? 

A.  Yes;  it  was. 

The  foregoing  substantially  presents  the 
evidence  in  the  case.  There  is  no  evidence 
going  to  show  that  the  defendant  at  any 
time  abused  the  plaintiff,  either  by  physical 
violence,  or  by  cursing  her,  or  by  using  im- 
proper language  in  her  presence.  There  is 
no  evidence  that  he  ever  mistreated  the 
minor  children  either  by  whipping  them,  or 
by  subjecting  them  to  any  kind  of  punish- 
ment. The  defendant  denies  all  of  the  facts 
and  conclusions  asserted  against  him  by 
plaintiff  and  her  witnesses,  and  offers  proof 
for  the  purpose  of  showing  disposition  of 
the  funds,  and  that  he  was  a  good  provider, 
and  was  not  guilty  of  any  of  the  unkind 
acts  charged.  In  the  consideration  of  this 
case,   however,   his   testimony   will   not  bo 
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considered;  for,  if  there  is  evidence  in  the  |  that  any  iinjugtifiable  conduct  on  the  part 
record    reasonably  'tending   to   support    the    of  either  the  husband  or  the  wife,  which  so 


judgment  of  the  trial  court,  it  will  be  sus 
tained,  and  the  question  is,  Will  the  fore- 
going testimony  sustain  a  judgment  in  this 
case  for  ab«<o]ute  divorce  on  the  grounds  of 
extreme  crueltv?     We  think  not. 

One  of  the  leading  cases  on  this  subject 
is    found    in    the    Oklahoma   Territory    Su- 
preme  Court   Reports.     Beach   v.   Beach,   4 
Okla.    359,   46   Pac.   514.     The   syllabus  of 
that  case  on  the  question  of  the  elements  of 
extreme  cruelty,  in  our  judgment,  correctly 
states  the  law,  and  we  quote  therefrom  a^ 
follows:     "At  the  common  law,  to  authorize 
a  court  to  proceed  to  a  separation  on  the 
grounds  of  cruelty,   there   must  have  been 
either  actual  violence  committed,  which  en- 
dangered life,  limb,  or  health,  or  there  must 
have  been  a  reasonable  apprehension  of  such 
violence.     The  element  of  mental  suffering, 
distress,  or  injury,  unaccompanied  by  vio- 
lence or  an   apprehension  of  violence,  was 
entirely  excluded;   but  the  doctrine  is  now 
established  that,  without  physical  violence, 
acts  or  conduct  which,  operating  upon  the 
mind,    and.    through    the    mind,    upon    the 
physical  system,  produce  bodily  hurt,  may 
constitute   cause   for   divorce.     With   refer- 
ence to  acts  of  physical  violence,  the  rule 
has  always  been   that  a   reasonable  apprc 
hension  of  bodily  hurt  was  sufficient;   but, 
where   the   conduct  complained   of  operates 
primarily  upon  the  mind,  producing  mental 
pain,  it  is  not  sufficient  that  there  should 
be   simply  danger  that  such  conduct,  thus 
operating  through  the  mental  faculties,  may 
produce   injury   to  the  physical   system   or 
bodily   hurt;    but    it  must   be   shown    that 
Buch  in  fact  is  the  effect,  or,  at  the  least, 
that  such  effect  may  be  reasonably  appre- 
hended as  the  result  of  the  conduct.     .     .     . 
Husband  and  wife  are  bound  to  greater  ef- 
forts for  reconciliation,  for  removing  mis- 
apprehension,   for    allaying    quarrels,    and 
smoothing   the   road   to   concord,   than   are 
people   in  any  other  relation  of  life.     The 
marriage    status    is    not    a    mere    contract 
status,   in  which   each  of   the  parties   may 
be   justified  in  demanding  the  strict  letter 
of  the  bond.     It  is  the  status  of  the  law 
operating  upon  the  weaknesses,  as  well  as 
the  strength,  of  human  nature,  and  will  not 
be  dissolved  except  for  grave  and  substan- 
tial causes."     It  was  likewise  said  in  Car- 
penter v.   Carpenter,   30  Kan.  744,  46  Am. 
Rep.    108,   2   Pac.    144:      "It   was   formerly 
thought  that  to  constitute  extreme  cruelty, 
such  as  would  authorize  the  granting  of  a 
divorce,  physical  violence  is  necessary;  but 
the    modern    and    better    considered    cases 
li<ive  repudiated  this  doctrine,  as  taking  too 
low  and  sensual  a  view  of  the  marriage  re- 
lation,  and   it  is  now  very  generally  held 
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grievously  wounds  the  mental  feelings  of 
the  other,  or  so  utterly  destroys  the  peace 
of  mind  of  the  other,  as  to  seriously  impair 
the  bodily  health  or  endanger  the  life  of 
the  other,  or  such  as  in  any  other  manner 
endangers  the  life  of  the  other,  or  such  as 
utterly  destroys  the  legitimate  ends  and  ob- 
jects of  matrimony,  constitutes  'extreme 
cruelty'  under  the  statutes,  although  no 
physical  or  personal  violence  may  be  in- 
flicted or  even  threatened."  This  rule  is 
adopted  practically  t^crhatim  by  Mr.  Keezcr 
in  his  recent  ^vork  on  Marriage  &  Divorce, 
at  §  112,  Nelson  on  Divorce  &  Separation, 
speaking  to  the  same  point  at  §  251,  says: 
"Divorce  for  cruelty  is  not  a  remedy  for 
incompatibility  of  tastes  or  temper,  or  for 
estrangements  produced  by  differences  of 
opinion  and  conduct;  for  these  misfortunes 
do  not  endanger  the  health  of  mind  and 
body,  and  must  be  endured  with  other  minor 
misfortunes  of  life.  The  remedy  of  abso- 
lute divorce  is  an  extraordinary  remedy  for 
evils  which  are  unavoidable  and  unendur- 
able, and  which  cannot  be  relieved  by  any 
exertions  of  the  party  seeking  the  aid  of 
the  courts." 

Our  statute  (§  15,  art.  1,  chap.  59 
[§  3774],  Wilson's  Rev.  &  Anno.  Stat.  Okla. 
1903)  provides:  "A  husband  is  not  bound 
to  maintain  his  wife's  children  by  a  former 
husband;  but  if  he  receives  them  into  his 
family  and  supports  them,  it  is  presumed 
that  he  does  so  as  a  parent,  and  where  such 
is  the  case,  they  are  not  liable  to  him  for 
their  support,  nor  he  to  them  for  their  serv- 
ices." A  stepfather,  at  common  law,  was 
not,  merely  bj'  virtue  of  his  marriage,  un- 
der any  obligations  to  support  the  children 
of  his  wife  by  a  former  husband.  29  Cyc. 
Law  &  Proc.  p.  1668.  Nor  was  he,  either 
at  common  law  or  under  a  statute  similar 
to  ours,  required,  merely  by  reason  of  the 
fact  of  his  marriage  to  the  mother,  to  re- 
ceive into  his  home  her  children  by  a  for- 
mer husband.  He  is  neither  entitled  to 
their  custody  nor  to  their  earnings,  and 
there  is  no  reciprocal  obligation  to  main- 
tain them;  but,  where  he  does  admit  them 
into  his  family,  and  assumes  the  relation- 
ship of  parent,  the  reciprocal  rights,  obliga- 
tions, and  duties  of  parent  and  child  at- 
tach, and  continue  as  long  as  this  relation- 
ship exists.  Englehardt  v.  Yung,  76  Ala. 
534.  Mistreatment  of  a  stepchild  in  itself 
alone  will  not  afford  grounds  for  a  divorce. 
It  is  only  where  the  cruelty  towards  the 
child  is  exercised  with  the  intent  of  caus- 
ing suffering  to  the  parent  that  a  cause 
of  divorce  on  this  account  will  arise.  1 
Bishop,  Marr.  Div.  &  Sep.  §  1586.  Nelson, 
Div.  &  Sep.  §  301.    In  the  case  at  bar  there 
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ia  very  little,  if  any,  evidence  of  any  un- 
kind treatment  or  cruelty  toward  the  plain- 
tiff's children,  and  no  evidence  that  there 
was  any  design  to  thereby  cause  the  mother 
suffering. 

After  a  careful  and  painstaking  consid- 
eration of  the  entire  cause  in  all  of  its  bear- 
ings, we  are  unable  to  sustain  the  judg- 
ment of  the  lower  court,  for  the  reason  that 
the  record  is  wanting  in  evidence  reason- 
ably tending  to  support  it.  The  matters  of 
which  plaintiff  complains  in  this  action 
are  not,  to  our  minds,  the  character  of  ac- 
tions on  the  part  of  a  spouse  calculated  to 
meet  the  statutory  requirements  of  extreme 
cruelty.  The  legislators  have  not  defined 
the  term,  but  have  left  it  to  the  judgment 
and  discretion  of  the  courts,  but  they  did 
say,  as  plainly  as  they  could,  that  mere 
cruelty  alone  would  be  inadequate  to  con- 
stitute this  ground,  and  that,  where  cruelty 
was  relied  upon,  it  must  arise  to  the  dig- 
nity of  being  extreme  cruelty.  The  suffer- 
ing engendered  must  not  arise  from  super- 
sensitiveness  merely,  but  from  an  actual 
wrong  done.  We  doubt  not  that  the  de- 
fendant in  this  action  was  at  times  surly, 
uncongenial,  and  disagreeable,  and  that  he 
was  indifferent  what  effect  his  deportment 
had  upon  the  feelings  of  those  about  him, 
but  such  actions  on  his  part  would  not  con- 
stitute grounds  for  a  divorce.  ^Marriage  is 
not,  in  contemplation  of  law,  consummated 
to  exist  merely  so  long  as  both  parties  are 
congenial  and  agreeable.  It  means  more 
than  that.  People  who  enter  matrimony  do 
so  always  with  more  or  less  of  a  chance 
that  their  companion  may  be  better  or 
worse  than  they  anticipate.  It  is  the  law 
that  those  who  marry  shall  together  meet 
at  least  the  lighter  burdens  imposed  by  each 
upon  the  other,  incident  to  their  inherent 
disposition  and  to  life  itself,  and  that  each 
shall  bear  and  forbear  with  the  other;  and 
it  is  only  when  the  deportment  of  one  is 
such  that  the  marriage  status  is  virtually 
destroyed,  and  its  purposes  and  objects 
gone,  that  the  law  will  step  in  and  give  re- 
lief. In  the  case  at  bar,  the  record  dis- 
closes no  substantial  reason  why  these  par- 
ties should  not  and  cannot  live  together  in 
accordance  with  the  contract  into  which 
they  entered.  The  plaintiff's  children  may 
not,  over  the  objection  of  defendant,  be 
forced  into  his  household,  and  he  should  not 
be  required  to  suffer  this  if  they  cause  do- 
mestic discord  between  himself  and  wife; 
and,  while  defendant  owes  no  legal  duty  to 
afford  them  a  home  or  maintain  them,  if 
they  deport  themselves  with  reasonable  re- 
gard for  his  rights  and  the  new  situation 
into  which  they  and  their  mother  find  them- 
selves, he  should,  from  every  moral  stand- 
point, make  an  honest  effort  to  accommo- 
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date  them  so  long  as  they  are  immature  and 
require  it.  If  their  presence  renders  his 
wife  happy,  and  they  do  not,  by  wilful  con- 
duct on  their  part,  destroy  the  harmony 
which  ought  to  exist,  he  should  make  any 
reasonable  concession  to  afford  them  a 
home.  Nothing  is  disclosed  by  this  record 
in  the  life  of  either  of  these  people,  to  make 
their  reconciliation  impractical,  and  neither 
did  any  such  condition  arise  or  grow  out  of 
the  trial.  These  things  being  true,  and 
there  being  no  evidence  to  support  a  divorce, 
there  is  a  double  reason  to  reverse  this 
judgment  and  decree. 

The  cause  is  accordingly  reversed  and  re- 
manded to  the  District  Court  of  Pawnee 
County,  with  instructions  to  dismiss  the 
same. 

Kane,  Ch.  J.,  and  Turner,  Williams, 
and  Hayes,  JJ.,  concur. 
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J.  A.  MASON  et  al.,  Appts., 

V. 

ICANSAS    CITY   BELT   RAILWAY   COM- 
PANY, Respt 

(__  Mo.  — ,  126  S.  W.  1128.) 

Action  ^  nonRult  ~-  right  to  be^in 
again  —  entering  judgment. 

1.  That  a  compulsory  nonsuit  is  followed 
by  a  judgment  for  defendants  does  not  take 
it  out  of  the  operation  of  a  statute  permit- 
ting a  plaintiff  who  suffers  a  nonsuit  to  be- 
gin  another  action  for  the  same  cause  with- 
in a  specified  time,  since,  the  nonsuit  being 
in  legal  contemplation  merely  a  dismissal  of 
the  former  suit,  there  was  no  jurisdiction 
to  enter  the  final  judgment. 

Same  —  acquiescence  ^  failure  to  ap- 
peal. 

2.  Failure  to  appeal  from  an  order  over* 
ruling  a  motion  to  set  aside  a  nonsuit  does 
not  deprive  one  of  the  benefit  of  a  statute 
permitting  him  to  bring  a  second  suit  with- 
in a  specified  time  after  suffering  a  non- 
suit. 

Statute  —  practice  ~  applicability  to 
pending  actions. 

3.  A  statute  permitting  a  second  action 
within  a  certain  time  after  nonsuit  is  ap- 
plicable to  a  case  in  which  the  nonsuit  is 
entered  after  its  passage,  although  the  ac- 
tion was  begun  prior  thereto. 

(March  1,  1910.) 

jfote.  —  J%trisdictlon  of  court  to  enter 
final  judgment  upon  dUmisaal  or 
nonsuit. 

In  Kelly  ▼.  Kelly,  23  Tex.  437,  it  was  held 
that  where  plaintiffs  took  a  nonsuit,  the 
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APPEAL  by  plaintiffs  from  a  judgment 
of  the  Circuit  Court  for  Jackson  Coun- 
ty dismissing  an  action  brought  to  recover 
damages  for  the  alleged  n^ligent  killing  of 
their  son.    Reversed. 

Statement  by  Woodson,  J.t 

Plaint ififs  brought  this  suit  in  the  circuit 
court  of  Jackson  county,  Missouri,  for  the 
recovery  of  damages  sustained  by  them 
through  the  alleged  negligence  of  the  de- 
fendant in  causing  the  death  of  their  son, 
at  Kansas  City,  Kansas.  The  petition  in 
this  case  was  filed  August  4,  1906,  which 
stated  a  gooid  cause  of  action  against  the 
defendant;  but  as  no  point  is  made  in  that 
regard,  it  will  receive  no  further  considera- 
tion. 

The  facts  are  not  disputed,  and  are  stated 
by  counsel  for  respondent,  substantially,  as 
follows:  A  former  suit  was  instituted  by 
plaintiffs  to  recover  damages  on  account  of 
their  son's  death,  in  the  Independence  divi- 
sion of  the  circuit  court  of  Jackson  county, 
?>Iissouri.  The  action  came  on  for  trial  at 
the  June  term,  1906,  of  said  court,  at  Inde- 
pendence, and  the  following  proceedings 
were  had:  The  trial  was  begun,  and  plain- 
tiffs introduced  all  of  their  testimony,  and, 
at  the  end  of  plaintiffs'  case,  they  were 
forced  to  take  a  nonsuit  with  leave  to  move 
to  set  the  same  aside;  and  afterwards,  dur- 
ing the  said  June  term  of  the  Independence 
court,  the  plaintiffs  duly  moved  the  court  to 
set  aside  said  nonsuit,  .and  at  said  term  the 
court  denied  said  motion,  and  thereupon  ren- 
dered judgment  in  said  action  in  favor  of 
defendant,    against    plaintiffs.      No    appeal 


was  taken,  and  no  further  steps  whatever 
were  taken  in  the  case  at  Independence,  but 
plaintiffs  filed  this,  their  second  action,  in 
the  Kansas  City  division  of  the  same  court 
on  August  4,  1906,  within  one  year  from 
the  date  of  the  nonsuit.  Following  the 
bringing  of  this  second  suit,  at  Kansas  City, 
the  defendant  in  due  time  filed  its  motion  to 
dismiss  the  cause  for  the  reason  that  the 
judgment  in  the  Independence  division  was 
res  judicata  as  between  the  parties  to  the 
second  cause.  This  motion  in  due  time  was 
taken  up  and  considered  by  the  court  upon 
an  agreed  statement  of  facts,  a  portion  of 
which  was  as  follows:  *'That,  on  the  trial 
of  the  issues  between  the  parties  hereto, 
based  on.  the  same  cause  of  action,  at  the 
June  term,  1906,  of  this  court,  at  Independ- 
ence, Jackson  county,  Missouri,  plaintiffs 
took  a  nonsuit  with  leave  to  move  to  set 
the  same  aside;  that,  at  said  term,  said 
plaintiffs  duly  moved  the  court  to  set  aside 
said  nonsuit,  and  that,  at  said  term,  said 
court  denied  said  motion,  and  thereupon 
rendered  judgment  in  said  action  in  favor  of 
defendant  against  plaintiffs,  which  judg- 
ment was  not  appealed  from  by  plaintiffs, 
and  that,  at  the  time  of  filing  of  the  peti- 
tion in  this  cause  of  action,  against  which 
this  motion  to  dismiss  is  directed,  the  said 
June  term,  1906,  of  this  court,  at  Inde- 
pendence, Jackson  county,  Missouri,  had 
duly  ended."  And  upon  these  facts  the  court 
sustained  the  defendant's  motion  to  dismiss 
this  cause,  to  which  action  of  the  court 
plaintiffs  duly  excepted,  and,  from  this  rul- 
ing and  order  of  court,  the  plaintiffs  in  due 
time  appealed  to  this  court. 


court  should  have  declined  to  proceed  fur- 
ther with  the  case  than  to  enter  a  judg- 
ment of  nonsuit  against  plaintiffs,  and  it 
having  thereafter  submitted  the  case  to  the 
jury  and  rendered  a  judgment  in  favor  of 
defendants  on  the  verdict,  such  judgment 
was  reversed. 

In  Foster  ▼.  Atkison,  1  Litt.  (Ky.)  214, 
where  a  plaintiff  was  regularly  nonsuited, 
and  the  record  did  not  show  that  tlie  non- 
suit was  ever  set  aside,  a  trial  and  judg- 
ment in  his  favor  at  a  subsequent  term  of 
court  was  held  erroneous. 

In  Bailey  v.  Wilson,  34  Or.  186,  65  Pac. 
073,  it  was  held  that,  although  the  court  was 
in  error  in  striking  out  affirmative  matter 
alleged  in  the  answer,  and  in  giving  judg- 
ment of  nonsuit,  no  judgment  in  favor  of 
defendants  upon  the  new  matter  could  be 
entered,  since  the  facts  alleged  had  been 
put  in  issue  by  the  reply  before  the  non- 
suit was  entered,  and  the  issue  of  fact  thus 
formed  could  only  be  determined  upon  the 
testimony. 

In  Brooks  ▼.  Cutler,  18  Iowa,  433,  it  was 
said:  '^t  would  not  be  a  less  strange  than 
a  dangerous  practice  to  suffer  a  party,  aft- 
er dismissing  his  action  against  a  defend- 
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ant,  and  getting  him  out  of  the  way,  to  go 
forward  and  take  judgment  against  him." 

After  a  plaintiff  has  dimissed  his  cause 
of  action,  the  court  has  no  right  to  render 
any  judgment  in  hia  favor  (Hamilton  v. 
Barricklow,  06  Ind.  398) ;  nor  any  judg- 
ment againt  him  upon  any  of  the  matters 
embraced  in  the  complaint  (Miller  y.  Mans, 
28  Ind.  194.) 

Upon  dismissal  by  plaintiff,  there  being 
no  counterclaim,  the  jurisdiction  over  plain- 
tiff ceases,  and  the  court  is  without  juris- 
diction to  enter  a  judgment  in  favor  of  de- 
fendant. Bardes  v.  Hutchinson,  113  Iowa, 
610,  86  N.  W.  797;  Davis  v.  Preston,  129 
Iowa,  670,  106  N.  W.  151;  Miller  v.  North- 
em  P.  R.  Co.  30  Mont.  289,  76  Pac.  691. 

In  Connor  v.  Knott,  10  S.  D.  384,  73  N. 
W.  264,  it  was  held  that  where,  upon  ap- 
plication of  plaintiff,  a  judgment  of  dis- 
missal was  entered  by  the  court,  the  parties 
were  out  of  court  for  every  purpose  other 
than  to  carry  said  judgment  into  effect,  or 
to  move  to  vacate  or  modify  the  same,  and 
the  court  was  without  jurisdiction  to  en- 
ter a  further  judgment  upon  a  subsequent 
day,  imposing  a  condition  precedent  to  the 
bringing  of  a  new  action  on  the  same  cause. 
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Messrs.  Jamison,  Clliott,  &  Ostergard, 

ifor  appellants: 

Under  the  Code  practice  of  Missouri,  an 
involuntary  nonsuit  is  merely  a.  dismissal 
of  plaintiff's  cause  of  action,  where  it  is 
taken  before  the  cause  is  finally  submitted 
to  the  jury. 

National  Waterworks  Co.  v.  School  Dist. 
23  Mo.  App.  235;  West  v.  McMulIen,  112 
Mo.  409,  20  S.  W.  628;  State  ex  rel.  Cass 
County  V.  Missouri  P.  R.  Co.  149  Mo.  109, 
60  S.  W.  278;  Iludson-Kimberly  Pub.  Co.  v. 
Young,  90  Mo.  App.  613;  Wiethaupt  v.  St. 
Louis,  158  Mo.  659,  59  S.  W.  960;  Mcddis 
V.  Wilson,  175  Mo.  133,  74  S.  W.  984. 

The  judgment  of  dismissal  may  be  final 
although  no  appeal  is  taken. 

Chouteau  v.  Rowse,  90  Mo.  195,  2  S.  W. 
209;  Hewitt  v.  Steele,  136  Mo.  334,  38  S. 
W.  82;  Estes  v.  Fry,  100  Mo.  81,  65  S.  W. 
741;  Wetmore  v.  Crouch,  188  Mo.  663,  87 
S.  W.  954,  3  A.  &  E.  Ann.  Cas.  94. 

Messrs.  Latlirop,  Morrow,  Fox,  Sk 
Moore  and  George  J.  Mcrsereau,  for  re- 
spondent: 

Plaintiffs  had  not  suffered  a  nonsuit  as 
contemplated  by  the  statute,  until  the  judg- 
ment of  the  court  had  been  disposed  of  by 
appeal. 

Wetmore  v.  Crouch,  188  Mo.  647,  87  S.  W. 
954,  3  A.  &  E.  Ann.  Cas.  94;  Hewitt  v. 
Steele,  136  Mo.  334,  38  S.  W.  82. 

There  was  no  discontinuance  of  the  cause. 
The  merits  of  the  case  were  tried  and  final 
judgment  entered. 

Wetmore  v.  Crouch,  188  Mo.  654,  87  S. 
W.  954,  3  A.  &  E.  Ann.  Cas.  94. 

The  plaintiffs'  rights  in  the  case  are  clear- 
ly pointed  out  by  the  statute  governing  ap- 
peals. 

Coatney  v.  St.  Louis  &  S.  F.  R.  Co.  151 
Mo.  35,  61  S.  W.  3036;  State  ex  rel.  Cass 
County  V.  Missouri  P.  R.  Co.  149  Mo.  104, 
60  S.  W.  278. 

Woodson,  J.,  delivered  the  opinion  of  the 
court : 

The  real  question  presented  by  this  record 
for  determination  is,  Was  the  action  of  the 
trial  court  in  sustaining  respondent's  mo- 
tion to  dismiss  this  suit  legal  and  proper? 
The  correct  answer  to  that  question,  how- 
ever, depends  upon  the  proper  determina- 
tion of  two  ox  three  legal  propositions. 

The  record  discloses  the  fact  that  plain- 
tiffs brought  against  defendant  a  prior  suit, 
setting  up  the  same  cause  of  action  that  is 
stated  in  the  petition  filed  herein.  At  the 
June  term,  1906,  of  the  circuit  court,  sit- 
ting at  Independence,  said  cause  was  called 
for  trial,  and  the  following  proceedings  were 
then  and  there  had,  namely,  the  plaintiffs 
introduced  their  evidence,  and,  at  the  close 
thereof,  the  defendant  asked  an  instruction 
26  L.R.A.(N.S.) 


in  the  nature  of  a  demurrer  to  the  evidence, 
which  was  by  the  court  given.  Thereupon 
the  plaintiffs  took  a  nonsuit  with,  leave  to 
move  to  set  the  same  aside.  In  due  time 
and  in  proper  form,  plaintiffs  filed  their  mo- 
tion to  set  aside  the  nonsuit  which  they  were 
forced  to  take  on  account  of  the  action  of 
the  court  in  giving  said  instruction,  and 
also  asked  for  a  new  trial.  This  motion  was 
by  the  court  overruled,  and  thereupon  a 
judgment  of  nonsuit  was  entered  against 
the  plaintiffs.  No  appeal  was  taken  by  them 
from  that  judgment,  but  instead  thereof,  as 
before  stated,  they  instituted  this  suit  upon 
the  same  cause  of  action  in  the  circuit  court 
of  Kansas  City.  Counsel  for  defendant  con- 
tend by  their  motion  to  dismiss  this  action, 
that  the  foregoing  facts  are  res  judicata, 
and  constitute  a  complete  bar  to  appellants' 
right  to  a  recovery  herein.  In  support  of 
this  contention,  counsel  insist  that  the  plain- 
tiffs in  thi3  case  did  not  suffer  a  nonsuit 
to  go  against  them  in  the  former  suit,  but 
that  there  was  a  final  judgment  rendered  by 
the  court  in  favor  of  the  defendant,  and 
against  the  plaintiffs,  and  that,  they  hav- 
ing failed  to  appeal  from  that  judgment, 
it  became  res  judicata,  as  before  stated;  and 
for  that  reason  neither  §  2868,  as  amended 
by  the  act  of  1905  (Laws  1905,  p.  138 
[Anno.  Stat.  1906,  p.  1652]),  nor  §  4285, 
Rev.  Stat  1899  (Anno.  Stat.  1906,  p.  2357), 
is  applicable  to  this  case,  and  are  only  avail- 
ing where  a  nonsuit  is  suffered.  In  support 
of  that  insistence,  counsel  relies  upon  the 
case  of  Wetmore  v.  Crouch,  188  Mo.  653,  87 
S.  W.  954,  3  A.  &  E.  Ann.  Cas.  94.  The 
statute  the  court  there  had  under  considera- 
tion was  §  4285,  before  mentioned,  contained 
in  article  2  of  chapter  48,  entitled  "Limita- 
tions of  Actions."  That  section  reads  as 
follows:  "If  any  action  shall  have  been 
commenced  within  the  times  respectively 
prescribed  in  this  chapter,  and  the  plain- 
tiff therein  suffer  a  nonsuit,  or,  after  a  ver- 
dict for  him,  the  judgment  be  arrested,  or, 
after  a  judgment  for  him,  the  same  be  re- 
versed on  appeal  or  error,  such  plaintiff 
may  commence  a  new  action  from  time  to 
time,  within  one  year  after  such  nonsuit 
suffered  by  such  judgment  arrested  or  re- 
versed; and,  if  the  cause  of  action  survive 
or  descend  to  his  heirs,  or  survive  to  his 
executors  or  administrators,  they  may,  in 
like  manner,  commence  a  new  acftion  within 
the  time  herein  allowed  to  such  plaintiff; 
or,  if  no  executor  or  administrator  be  quali- 
fied, then  within  one  year  after  letters  tes- 
tamentarv  or  of  administration  shall  have 
been  granted  to  him." 

In  construing  this  statute,  this  court, 
speaking  through  Judge  Lamm,  in  the  case 
before  cited,  on  page  652  of  188  Mo.,  said: 
"A  broad  view  of  this  section — a  view  that 
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takes  in  as  well  the  remedy  to  be  advanced 
as  the  mischief  to  be  retarded,  and  that  does 
not  deal  in  mere  'mint  and  anise  and  cum- 
min/ but  goes  to  the  weightier  matter  of 
the  law — shows  that  it  was  in  the  legisla- 
tive mind  that  a  litigant  should  have  a  day 
in  oourt,  a  trial  on  the  merits  of  his  cause. 
If  the  proceedings  fell  short  of  that,  if  the 
judgment  was  arrested,  or  if  for  plaintiff 
and  reversed  on  error  or  appeal,  or  if  some 
interlocutory  matter  supervened  and  thwart- 
ed a  trial  on  the  merits,  then  the  prescribed 
period  of  the  statute  of  limitations,  ex  gra- 
tia, should  be  extended  for  one  year  as  atone- 
ment for  the  miscarriage  of  justice.  It  is 
apropos  to  the  subject  to  notc  that  the 
frosty  attitude  of  courts  towards  statutes 
of  limitation  is  attested  by  the  earlier  de- 
cisions, but  all  judicial  frigidity  has  dis- 
solved under  the  benignant  sunlight  of  mod- 
ern apprehension  of  the  salutary  principles 
underlying  such  laws,  and  the  experiences 
of  commercial  people.  As  said  by  Wood 
(Wood,  Limitations,  3d  ed.  §  4)  :  'These 
statutes  are  declared  to  be  ''among  the  most 
beneficial  to  be  found  in  our  books."  "They 
rest  upon  sound  policy,  and  tend  to  the 
peace  and  welfare  of  society;"  and  are  so 
construed  as  to  effectuate  the  intention  of 
the  legislature,  although  in  individual  cases 
they  may  produce  hardships.  But  if  par- 
ties will  not  settle  their  business  matters 
within  reasonable  period,  before  human  tes- 
timony is  lost  and  human  memory  fails,  on 
pain  of  losing  the  right  to  a  remedy  there- 
on, not  the  law,  but  the  party,  is  responsi- 
ble for  the  hardship  entailed.'  But  in  ap- 
plying this  wholesome  rule  of  construction, 
it  will  appear  that  all  the  provisions  of  our 
statute  of  limitations  should  be  construed 
together,  and  thus  a  liberal  construction  be 
given  to  effectuate  the  purposes  of  §  4285, 
as  a  constituent  part  of  the  legislative  utter- 
ance, as  well  as  to  effectuate  the  purposes 
of  the  other  provisions  of  the  statute.  In 
this  spirit  of  liberality,  it  was  early  held 
that  the  section  in  hand  applies  as  well  to 
voluntary  as  to  involuntary  nonsuits.  Shaw 
V.  Pershing,  67  Mo.,  loc.  cit.  422;  Briant  v. 
Fudge,  63  Mo.,  loc.  cit.  492,  493;  Hewitt  v. 
Steele,  136  Mo.,  loc.  cit,  333,  38  R.  W.  82. 
This  view  has  not  been  entertained  in  some 
jurisdictions.  For  example,  in  Illinois,  in 
Boyce  v.  Snow,  387  111.  181,  58  N.  E.  403, 
it  was  held  that  a  statute  substantially  the 
same  as  ours  referred  alone  to  involuntary 
nonsuits,  and  it  must  be  admitted  that,  by 
including  voluntary  nonsuits  within  the 
scope  of  the  statute,  it  is  put  within  the 
easy  power  of  a  plaintiff,  sua  sponte,  to 
harass  a  defendant  with  vexatious  litiixation. 
and  this  point  was  urged  by  counsol  in  the 
Shaw  Case,  supra.  The  lanjruafro  of  our 
statute  is  'suffer  a  nonsuit.*  A  clnse  gloss 
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of  that  phrase  might  very  well  have  resulted 
in  a  holding  that,  by  the  use  of  the  word 
'suffer'  the  idea  of  being  subjected  to  a  con- 
trolling force  is  suggested,  and  that  noth- 
ing but  an  involuntary  nonsuit  would  meet 
the  spirit  of  the  law,  but  this  court,  as  evi- 
dence in  its  blandness  in  advancing  the  rem- 
edy sought,  construed  the  statute  as  includ- 
ing both  kinds  of  nonsuits,  voluntary  as  well 
as  involuntary,  and  has  consistently  main- 
tained that  position.  Again,  for  the  pur- 
pose of  advancing  the  remedy,  this  court  in 
Chouteau  v.  Rowse,  90  Mo.  191,  2  S.  W. 
209,  held  that  it  was  not  necessary  to  sue 
within  one  year  after  the  judgment  of  non- 
suit was  rendered  in  the  circuit  court,  but 
that,  if  the  second  suit  was  commenced  with- 
in one  year  after  such  judgment  on  plain- 
tiff's appeal  was  affirmed  in  this  court,  it 
was  well  enough.  It  was  observed  in  that 
case,  by  way  of  subtle  analysis  to  further 
the  argument,  that  the  statute  does  not  say 
within  one  year  after  a  nonsuit  was  taken 
or  after  a  judgment  for  nonsuit  was  en- 
tered, but  within  one  year  after  such  non- 
suit was  suffered,  and  it  was  held  that  a 
party  has  not  suffered  a  nonsuit  until  a 
judgment  of  nonsuit  is  entered,  to  the  en- 
forcement of  which  no  legal  impediment  ex- 
ists, which  fact  could  not  exist  as  long  as 
the  judgment  was  held  up  by  appeal.  To 
the  same  effect  is  Hewitt  v.  Steele,  136  Mo., 
loc.  cit.  334,  38  S.  W.  82. 

"Coming  to  a  closer  view  of  the  issue, 
and  still  keeping  in  mind  the  liberal  ten- 
dency of  this  court  in  construing  this'  law, 
it  has  practically  been  held  that  the  word 
'nonsuit'  in  the  section  involved  means  any 
judgment  of  discontinuance  or  dismissal 
whereby  the  merits  are  left  untouched,  thus 
discarding  all  technical  niceties  in  the  gloss 
of  the  word.  For  instance,  in  Meddis  v. 
Wilson,  175  Mo.  126,  74  S.  W.  984,  a  suit 
was  disposed  of  by  the  following  entity: 
'This  cause  coming  on  to  be  heard,  and  it 
appearing  to  the  satisfaction  of  the  court 
that  the  plaintiffs  herein  do  not  appear  to 
prosecute  in  this  cause,  it  is  thereupon  or- 
dered that  this  cause  be  dismissed  for  want 
of  prosecution.'  It  was  held  that  such  judg- 
ment of  dismissal  was  a  nonsuit,  within  the 
meaning  of  §  4285,  supra.  In  Weber  v. 
Schergens,  28  Mo.  App.  587,  a  suit  was 
brought  on  a  tax  bill  issued  in  1869,  which, 
having  been  reversed  in  1875  (69  Mo.  389), 
stood  in  the  circuit  court  for  trial  de  novo 
until  the  year  1877,  'when  the  plaintiff  vol- 
untarily dismissed  it.'  Judge  Thompson, 
speaking  for  that  court,  held  that  a  subse- 
quent suit  on  an  amended  tax  bill  was 
barred,  because  not  commenced  within  one 
year  after  the  dismissal.  Page  693.  Per- 
suasive authority  exists  elsewhere  tending 
to  the  same  end.     For  example,  in  Herring 
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V.  Poritz,  6  111.  App.  208,  the  record  showed 
that  a  cause  was  called  for  trial  and  de- 
fendants were   present  by   their  attorneys, 
but  that  plaintiff  failed  to  appear,  either  by 
person  or  attorney,  and  being  three  times 
called,  his  default  was  entered,  and,  on  mo- 
tion of  defendants'  attorneys,  the  suit  was 
dismissed,  and  judgment  went  against  plain- 
tiff for  costs.     The  question  presented  was 
whether,  under  the  Illinois  statute  which  pro- 
vides that,  if  the  time  limit  for  bringing  such 
action  shall  expire  during  the  pendency  of 
a  suit  in  which  plaintiff  be  nonsuited,  he 
may  commence  a  new  action  within  one  year, 
and  not  after,  such  entry  of  dismissal  was 
an  involuntary  nonsuit.    Following  a  schol- 
arly  consideration  of  the   meaning  of  the 
word  'nonsuit,'  wherein  Bouvier's  Law  Dic- 
tionary,  Webster's   Dictionary,   and   Black- 
stone  were  explored  for  light,  the  court  ar- 
rived  at   the   conclusion   that   a  judgment 
dismissing  a  cause  under  such  circumstances 
brought  the  plaintiff  within  the  fair  intend- 
ment of  the  law.     In  State  Bank  v.  Mag- 
ness,  11  Ark.  343,  it  was  contended  that  a 
statute  providing  that  'when  a  suit  shall  be 
commenced  and  the  plaintiff  suffer  a  non- 
suit, he  may  renew  his  action  within  twelve 
months  from  the  time  of  such  nonsuit,'  was 
not  met  by  a  judgment  of  dismissal.     The 
court  held   that  there  was   no  substantial 
difference   between   a  judgment  of  nonsuit 
and  a  judgment  of  dismissal,  and  that  the 
effect  of  both  is  the  same.    To  the  same  ef- 
fect is  Baldwin  v.  Davidson,  139  Mo.,  loc. 
cit.  126,  61  Am.  St.  Rep.  460,  40  S.  W.  765. 
And  in  Louisiana,  Belden  v.  Butchers'  Union 
Slaughter-house  Co.  38  La.  Ann.  391,  a  case 
was  dismissed  because  of  a  failure  to  fur- 
nish a  bond  for  costs,  on  motion  of  defend- 
ant's counsel,  as  we  infer  was  the  case  at 
bar.     It  was  held  by  that  court  that  such 
dismissal    did    not    constitute   a   voluntary 
abandonment  of   the   suit  as  contemplated 
by  a  statute  suspending  prescription  during 
the  pendency  of  suit.    And  in  Haldeman  v. 
United  States,  91  U.  S.  584,  23  L.  ed.  433, 
it  was  held  that  the  entry  of  a  judgment 
'that  the  suit  is  not  prosecuted,  and  be  dis- 
missed,' is  nothing  more  than  the  record  of 
a    nonsuit.     Examples    of    this    character 
might  be  multiplied,  but  let  the  foregoing 
suffice  for  our  purpose,  which  is  to  show 
that  a  judgment  of  nonsuit  and  a  judgment 
of  dismissal  serve  the  same  purpose,  have 
the  same  legal  effect,  and  arrive  at  the  same 
end,  and  hence  should  be  treated  alike  and 
allowed  the  same  office  in  the  everyday  ad- 
ministration   of    the    law.     Under    modern 
practice  the  court,  nisi,  could  have  entered 
a  nonsuit  in  terms  or  a  judgment  of  dis- 
missal, and  this  in  spite  of  §  1543,  Rev.  Stat. 
1899  [Anno.  Stat.  1906,  p.  1173],  which  is 
merely  directo-ry,  and  was  not  intended  to 
26  L.RJl.(N.S.) 


I  schedule  all  the  court's  power  in  the  form 
of  discontinuance  to  be  employed  in  such  in- 
stance. That  the  form  used  happened  to  be 
that  of  dismissal  ought  not  to  have  the  dras- 
tic result  of  stripping  the  plaintiff  by  one 
stroke  of  the  pen,  of  the  benefits  of  §  4285, 
in  view  of  our  conclusion  that  an  entry  of 
dismissal  and  an  entry  of  nonsuit  are  equiv- 
alent in  law  and  practice." 

If  we  correctly  comprehend  the  position 
taken  by  counsel  for  defendant,  they  do  not 
contend  that  said  statute  as  above  construed 
by  this  court  is  not  applicable  to  a  case 
where  simply  a  nonsuit  is  suffered  by  plain- 
tiff, but  they  do  insist  that,  in  the  former 
case,  there  was  not  only  a  nonsuit  suffered 
by  plaintiffs,  but  that  the  record  also  shows 
that  a  final  judgment  was  rendered  against 
them  in  that  suit,  and  in  favor  of  the  de- 
fendant therein,  which  was  never  appealed 
from,  but  is  still  in  full  force  and  effect. 
This  contention  of  respondent  is  based  upon 
the  following  language  contained  in  the  bill 
of  exceptions  filed  herein  (which,  however, 
does  not  purport  to  be  a  copy  of  the  'judg- 
ment, but  only  a  statement  of  its  legal  ef- 
fect) :  "That,  on  the  trial  of  the  iss  Jes 
between  the  parties  hereto,  based  on  the  same 
cause  of  action,  at  the  June  term,  1906, 
of  this  court,  at  Independence,  Jackson  coun- 
ty, Missouri,  plaintiffs  took  a  nonsuit  with 
leave  to  move  to  set  the  same  aside;  that, 
at  said  term,  said  plaintiffs  duly  moved  the 
court  to  set  aside  said  nonsuit,  and  that, 
at  said  term,  said  court  denied  said  motion, 
and  thereupon  rendered  judgment  in  said 
action  in  favor  of  defendant,  against  plain- 
tiffs, which  judgment  was  not  appealed  from 
by  plaintiffs,  and  that,  at  the  time  of  the 
filing  of  the  petition  in  this  cause  of  action, 
against  which  this  motion  to  dismiss  is  di- 
rected, the  said  June  term,  1906,  of  this 
court,  at  Independence,  Jackson  county,  Mis- 
souri, had  duly  ended."  In  our  opinion, 
counsel  misconstrue  the  meaning  of  the  lan- 
guage quoted.  While  it  is  true  it  states  that 
the  court  rendered  judgment  "in  favor  of 
defendant,  against  plaintiffs,"  yet  that  lan- 
guage must  be  read  in  the  light  of  and  in 
connection  with  that  which  precedes  it, 
which  states  that  "plaintiffs  took  a  nonsuit 
with  leave  to  move  to  set  the  same  aside," 
etc.  So,  if  we  read  the  two  clauses  last 
quoted  together,  then  clearly  the  meaning 
thereof  is  that  the  judgment  mentioned  was 
a  judgment  of  nonsuit,  and  not  a  final  judg- 
ment upon  the  merits  aa  contended  for  by 
counsel  for  respondent.  But  suppose  we  are 
in  error  in  our  construction  of  the  language 
used,  and  that  the  contention  placed  there- 
on by  counsel  is  the  correct  one,  then  how 
stands  the  case?  Not  one  whit  more  fa- 
vorable to  respondent  than  it  would  be  if  « 
it  rested  upon  the  construction  placed  npoB 
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it  by  the  court,  for  the  obvioufl  reason  that 
the  very  language  relied  upon  by  counsel 
as  constituting  the  basis  for  the  contention, 
that  the  judgment  was  final,  and  not  one 
of  nonsuit,  shows  that  "plaintiffs  took  a 
nonsuit  'before  the  court'  rendered  judg- 
ment in  said  action  in  favor  of  defendant, 
against  plaintiffs."  Under  our  practice  act, 
an  involuntary  nonsuit  is  merely  a  dismis- 
sal of  plaintiff's  case,  when  done  before  the 
cause  is  finally  submitted  to  the  jury,  or  as 
was  done  in  the  case  tried  at  Independence. 
In  the  case  of  Wctmore  v.  Crouch,  188  Mo. 
663,  87  S.  VV.  054,  3  A.  &  E.  Ann.  Cas.  94, 
Judge  Lamm,  in  speaking  for  the  court, 
said:  "It  has  practically  been  held  that 
the  word  'nonsuit'  in  the  section  involved 
means  any  judgment  of  discontinuance  or 
dismissal  whereby  the  merits  are  left  un- 
touched." In  support  of  that  statement  of 
the  law,  our  learned  associate  reviews  some 
of  the  decisions  of  this  and  other  courts,  as 
shown  by  the  extended  quotation  before 
made  from  that  case.  To  the  same  effect 
are  the  following  cases:  National  Water- 
works Co.  V.  School  Dist.  23  Mo.  App.,  loc 
cit.  234;  West  v.  McMullen,  112  Mo.,  loc. 
cit.  409,  410,  20  S.  W.  628;  State  ex  rel. 
Cass  County  v,  Missouri  P.  R.  Co.  149  Mo., 
loc.  cit.  109,  60  S.  W.  278;  Hudson-Kimberly 
Pub.  Co.  V.  Young,  90  Mo.  App.,  loc.  cit. 
613;  Wiethaupt  v.  St.  Louis,  158  Mo.,  loc- 
cit.  659,  69  S.  W.  960;  Meddis  v.  Wilson, 
176  Mo.,  loc.  cit.  .133,  74  S.  W.  984.  If 
the  nonsuit  suffered  by  plaintiffs,  at  Inde- 
pendence, was  in  legal  contemplation  but 
the  dismissal  of  their  former  suit,  then  it 
must  necessarily  follow  that  the  circuit 
court  of  Jackson  county,  sitting  at  Inde- 
pendence, had  no  power  or  authority  to  en- 
ter the  final  judgment  mentioned  in  favor 
of  defendant  and  against  plaintiffs,  as  is 
contended  for  by  counsel  for  respondent,  for 
the  simple  reason  that  their  suit,  accord- 
ing to  respondent's  own  theory,  was  dis- 
missed several  days  before  the  court  un- 
dertook to  render  the  judgment  mentioned, 
which  was  not  done  until  after  the  motion 
to  set  aside  the  nonsuit  was  overruled,  as 
shown  by  the  record.  It  is  academic  that  a 
case  must  be  pending  in  court  before  the 
court  possesses  the  power  to  render  judg- 
ment thereon;  and  in  the  former  case  be- 
tween these  parties,  the  only  authority  the 
court  had,  after  the  nonsuit  was  taken  there- 
in, was  either  to  sustain  the  motion  to  set 
aside  the  dismissal  or  nonsuit,  and  thereby 
reinstate  the  cause  which  had  been  previ- 
ously dismissed,  or  to  overrule  said  motion, 
as  was  done,  and  thereby  leave  the  cause  of 
action  where  the  plaintiffs  had  placed  it, 
by  taking  the  nonsuit  namely  outside  of 
and  beyond  the  jurisdiction  of  the  circuit 
court. 
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We  are  therefore  of  the  opinion  that  the 
judgment  rendered  by  the  circuit  court,  at 
Independence,  was  no:t  a  final  judgment  upon 
the  merits  of  the  cause,  but  was  a  judgment 
of  involuntary  nonsuit. 

2.  It  is  next  insisted  by  counsel  for  re- 
spondent that  appellants,  the  plaintiffs  in 
the  former  case,  had  not  suffered  a  nonsuit 
as  contemplated  by  §  2868,  as  amended  by 
the  act  of  1905,  and  §  4285,  Rev.  Stat.  1899, 
until  the  order  of  the  court  overruling  the 
motion  to  set  aside  the  nonsuit  taken  in 
that  case  had  been  disposed  of  on  appeal; 
and  quotes  in  support  thereof  the  following 
language  from  the  case  of  Wetmore  v. 
Crouch,  supra.  "Again,  for  the  purpose  of 
advancing  the  remedy,  this  court  in  Chou- 
teau V.  Rowse,  90  Mo.  191,  2  S.  W.  209, 
held  that  it  was  not  necessary  to  sue  within 
one  year  after  the  judgment  of  nonsuit  was 
rendered  in  the  circuit  court,  but  that  if 
the  second  suit  was  commenced  within  one 
year  after  such  judgment,  on  plaintiff's  ap- 
peal, was  affirmed  in  this  court,  it  was  well 
enough.  It  was  observed  in  that  case,  by 
way  of  subtle  analysis  to  further  argument, 
that  the  statute  does  not  say  within  one 
year  after  a  nonsuit  was  taken  or  after  a 
judgment  for  nonsuit  was  entered,  but  with- 
in one  year  after  such  nonsuit  was  suf* 
fered,  and  it  was  held  that  a  party  has  not 
suffered  a  nonsuit  until  a  judgment  of  non- 
suit is  entered  to  the  enforcement  of  which 
no  legal  impediment  exists,  which  fact  could 
not  exist  as  long  as  the  judgment  was  held 
up  by  appeal."  That  case  simply  holds  that 
where  an  appeal  has  been  taken  from  the 
order  or  judgment  of  the  court  overruling 
a  motion  to  set  aside  a  nonsuit,  and  the 
judgment  is  affirmed,  that  the  plaintiff  then 
has,  under  said  sections  of  the  statutes,  one 
year  from  the  date  of  the  affirmance  in 
which  to  commence  a  new  suit  upon  the 
same  cause  of  action  stated  in  the  original 
petition.  But  that  case  does  not  hold  that 
plaintiff  in  such  a  case  must  appeal  from 
the  order  overruling  the  motion  to  set  aside 
the  nonsuit  and  to  reinstate  the  cause,  be- 
fore he  can  avail  himself  of  said  statutes, 
and  begin  the  new  suit  thereby  authorized. 
If  he  does  appeal  and  executes  the  appeal 
bond,  then  the  judgment  of  dismissal  ren* 
dered  on  an  involuntary  nonsuit  is  supers 
seded  and  suspended  until  the  cause  is  de^ 
termined  in  the  appellate  court;  and,  as  be- 
fore stated,  the  suit  may  again  be  brought 
within  one  year  from  and  after  that  time. 
But  if  an  appeal  is  not  taken,  then  there  is 
no  suspension  of  the  judgment  of  dismissal, 
which  is  effectual  from  and  after  the  date 
of  its  rendition,  and  in  such  a  case  the  new 
suit  authorized  by  said  sections  must  be  be- 
gun within  one  year  from  the  date  of  said 
rendition.    These  views  are  fully  supported 
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by  the  following  cases:     Chouteau  v.  Rowse,  | 

00  Mo.,  loc.  cit  194,  2  S.  W.  209 ;  Hewitt  v. 
Steele,  136  Mo.,  loc.  cit.  333,  38  S.  W.  82; 
Estes  V.  Fry,  166  Mo.,  loc.  cit.  81,  65  S.  W. 
741;  Wetmore  v.  Crouch,  supra,  188  Mo., 
loc.  cit.  053.  054,  87  S.  W.  954,  3  A.  &  E. 
Ann.  Cas.  94;  Hudson-Klmberly  Pub.  Co.  v. 
Young,  supra. 

In  this  discussion  of  this  question,  Nor- 
ton, J.,  in  the  former  case,  in  speaking  for 
the  court,  said:  *'It  is  conceded  that  the 
present  suit  was  not  commenced  within  o^e 
year  after  the  judgment  of  nonsuit  was  ren- 
dered by  the  circuit  court,  but  that  it  was 
commenced  within  one  year  after  the  said 
judgment  on  plaintiff's  appeal  to  this  court 
was  affirmed,  on  the  20th  of  April,  1874,  the 
case  being  reported  in  56  Mo.  67.  It  is  af- 
firmed on  the  part  of  defendant  that,  inas- 
much as  the  present  action  was  not  begun 
within  one  year  after  the  judgment  of  non- 
suit was  taken  in  the  circuit  court,  and  in- 
asmuch as  more  than  five  years  had  elapsed 
from  the  time  plaintiff's  right  of  action  ac- 
crued and  the  institution  of  the  suit,  that 
such  right  is  not  saved  by  §  3239,  Revised 
Statutes,  but  is  forever  barred,  which  sec- 
tion is  as  follows :  'If  anv  action  shall  have 
been  commenced  within  the  times  respect- 
ively prescribed  in  this  chapter,  and  the 
plaintiff  therein  suffer  a  nonsuit,  or  after 
a  verdict  for  him  the  judgment  be  arrested, 
or  after  a  judgment  for  him  the  same  be  re- 
versed on  appeal  or  error,  such  plaintiff  may 
commence  a  new  action  from  time  to  time, 
within  one  year  after  such  nonsuit  suffered, 
or  such  judgment  arrested  or  reversed,'  etc. 
This  proposition  is  denied  by  plaintiffs,  and 
they  afiirm  that  the  action,  having  been 
brought  within  one  year  after  the  rendition 
of  the  judgment  by  this  court  affirming  the 
judgment  of  the  circuit  court,  is  not  barred 
according  to  the  true  intent,  meaning,  and 
spirit  of  said  section,  but  is  thereby  saved. 
Counsel  for  defendant,  in  an  argument 
more  ingenious  than  sound,  insists  that' 
*ita  lex  scripta  est,*  and  that  the  stat- 
ute should  be  literally  and  strictly  con- 
strued, without  regard  to  that  other  maxim, 
*qui  hceret  in  literal  hceret  in  cortice.*  In 
so  far  as  the  act  in  question  has  been  con- 
strued by  this  court,  it  has  been  literally 
construed  with  a  view  to  accomplish  the 
purpose  of  its  enactment.  Shaw  v.  Pershing, 
57  Mo.  417;  Briant  v.  Fudge,  63  Mo.  489; 
Wood  V.  Nortman,  85  Mo.  298.  It  will  be 
observed  that  the  statute  does  not  in  terms 
provide  that  the  suit  shall  be  brought  with- 
in one  year  after  nonsuit  is  taken  or  judg- 
ment of  nonsuit  entered,  but  within  one 
year  after  such  nonsuit  is  suffered.  When, 
in  contemplation  of  this  statute,  may  it  be 
said  that  a  party  has  suffered  a  nonsuit? 

1  think  it  is  when  a  judgment  of  nonsuit 
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is  entered,  to  the  enforcement  of  which  no 
legal  impediment  exists.  Nonsuits  are  ei- 
ther voluntary  or  involuntary,  and  it  is 
held  in  the  case  of  Shaw  ▼.  Pershing,  supra, 
that  both  are  included  in,  and  referred  to 
by,  the  act.  When  a  voluntary  nonsuit  is 
taken,  the  plaintiff  abandons  his  suit  and 
it  is  ended;  and  we  have  held  that,  from 
the  judgment  entered  upon  it,  no  appeal  will 
lie,  and  in  such  case  the  judgment  is  oper- 
ative and  enforceable,  and  the  party  thus 
suffering  the  nonsuit  must,  to  be  protected 
by  the  statute,  bring  his  action  within 
one  year  after  the  judgment  is  rendered. 
But  not  so  in  the  case  of  an  involuntary  non- 
suit, which  the  plaintiff,  by  some  adverse 
ruling  of  the  court,  is  driven  or  compelled 
to  take,  with  leave  to  move  to  set  the  same 
aside,  with  a  view  not  to  abandon  the  prose- 
cution of  the  suit,  but  to  further  prosecute 
it  by  appeal,  to  test  the  correctness  of  such 
ruling.  Such  appeal,  when  taken,  removes 
the  cause  from  the  circuit  to  the  appellate 
court,  and,  when  bond  is  given,  as  in  this 
case,  the  judgment  of  nonsuit  is  superseded, 
and  can  only  become  operative  and  enforce- 
able in  the  event  of  its  being  affirmed  by  the 
appellate  court,  and  it  is  only  when  so  af- 
firmed that  a  plaintiff,  in  contemplation  of 
this  statute,  can  be  said  to  suffer  a  nonsuit. 
If  the  legislative  intent  was  as  contended  for 
by  counsel,  that  intent  could,  and  doubtlesss 
would,  have  been  unmistakably  expressed 
by  making  the  section  read,  if  any  action 
shall  have  been  commenced  within  the  times 
respectively  prescribed  in  this  chapter,  and  a 
judgment  of  nonsuit  is  rendered,  either  up- 
on a  voluntary  or  involuntary  nonsuit,  the 
plaintiff  may  commence  a  new  action  with- 
in one  year  after  the  rendition  of  such  judg- 
ment." 

And  in  the  next  case,  Brace,  Ch.  J.,  clear- 
ly stated  the  law  in  the  following  language: 
"This  statute  applies  as  well  to  voluntary 
as  to  involuntary  nonsuits  (State  ex  rel. 
Lafayette  Co.  v.  O'Gorman,  76  Mo.  370), 
and  when  an  appeal  will  lie,  as  now,  from 
an  order  graiiting  a  new  trial,  which  arrests 
a  judgment  after  verdict,  and  such  appeal  is 
taken,  the  judgment  of  nonsuit  is  thereby 
superseded,  the  case  removed  to  the  supreme 
court,  and  only  when  the  judgment  is  af- 
firmed bv  that  court  is  a  nonsuit  suffered, 
within  the  meaning  of  this  statute,  and  the 
plaintiff's  action  having  been  commenced 
within  a  year  after  the  affirmance  of  the 
judgment  of  the  first  case,  by  the  supreme 
court,  her  action  was  not  barred.  Chouteau 
V.  Rowse,  90  Mo.  191,  2  S.  W.  209." 

In  Estes  v.  Fry,  supra,  Judge  Marshall, 
166  Mo.,  on  page  81,  said:  ''The  one  year 
here  allowed  means  one  year  after  the  judg- 
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men't  . ;  entered  for  a  nonsuit,  in  arrest,  or 
for  a  reversal,  and  this  is  true  whether  such 
judgment  is  entered  in  the  trial  or  appellate 
court.  Chouteau  v.  Rowse,  supra;  Hewitt 
V.  Steele,  136  Mo.  327,  38  S.  W.  82.  So 
that  this  suit  was  hegun  within  one  year 
from  the  date  on  which  the  nonsuit  was 
suflfered,  and  hence  is  not  barred  by  limita- 
tion." 

As  to  the  case  of  Wetmore  v.  Crouch,  su- 
pra, we  set  out  what  Judge  Lamm  said 
therein,  regarding  the  question  under  con- 
sideration, whicli  need  not  be  repeated  here. 

In  the  case  of  Hudson-Kimberly  Pub.  Co. 
V.  Young,  90  Mo.  App.,  supra,  the  judgment 
of  nonsuit  was  not  appealed  from.  On  page 
513,  the  court  said:  "An  involuntary  non- 
suit is  merely  a  dismissal  of  the  plaintiff's 
cause  of  action,  when  it  is  taken  before  the 
cause  is  finally  submitted  to  the  iury,  or  the 
court  sitting  as  a  jury,  or  the  court." 

In  the  case  of  Meddis  v.  Wilson,  175  Mo., 
loc.  cit.  132-133,  74  S.  W.  984,  no  appeal 
was  taken  from  the  judgment  ordering  an 
involuntary  nonsuit.  The  court  says:  "The 
plaintiffs  who  'sufTered'  such  nonsuit  itiight 
have  commenced  an  action  within  one  year 
after  such  nonsuit  was  'suffered.* " 

Under  the  light  of  the  foregoing  adjudica- 
tions, it  cannot,  it  seeQis  to  us,  be  logically 
held  that  the  statutes  under  consideration 
do  not  authorize  the  plaintiff,  who  suffered 
an  involuntary  nonsuit  not  appealed  from, 
to  bring  a  new  suit  within  one  year  from  the 
date  of  the  rendition  of  said  judgment  of 
nonsuit. 

We,  therefore,  rule  this  insistence  against 
respondent. 

3.  A  question  is  raised  and  discussed  as  to 
whether  or  not  §  2868,  as  amended  by  the 
act  of  1905  (Laws  1905,  p.  138),  is  applica- 
ble to  this  case.  The  record  shows  that  the 
nonsuit  mentioned  was  suffered  at  the  June 
term,  1906,  of  the  circuit  court  of  Jackson 
county,  sitting  at  Independence;  and  the 
act  in  question  was  approved  April  12,  1905. 
This  identical  question  was  presented  to  this 
court  in  the  case  of  Clark  v.  Kansas  City, 
St.  L.  &  C.  R.  Co.  219  Mo.  524,  118  S.  W. 
40,  and  by  an  unanimous  court  it  was  an- 
swered in  the  affirmative.  That  case  has 
since  been  followed  bv  this  court  in  banc  in 
the  case  of  State  ex  rel.  Applegate  v.  Taylor, 
(Mo.)  123  S.  W.  892,  loc.  cit.  912,  but  not 
officially  reported.  Those  cases  are  control- 
ling in  this  one.  But  in  this  particular  case, 
this  question  is  of  minor  importance,  for  the 
reason  that,  under  the  undisputed  facts,  the 
case  clearly  comes  within  the  provisions  and 
saving  clause  of  §  4286,  Rev.  Stat.  1899. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded. 

All  concur. 
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STATE  OF  OKLAHOMA. 

(—  Okla.  Crim.  Rep.  — ,  104  Pac.  919.) 

Criminal  law  —  appeal  —  escape  from 
custody  —  effect. 

1.  Where  a  defendant  has  been  convicted 
and  sentenced  to  serve  a  term  in  state  pris- 
on, and  perfects  an  appeal  to  this  court, 
it  is  essential  that  he  should  be  in  custody 
pending  his  appeal,  by  being  confined  in 
the  county  jail  or  state  prison,  as  may  be 
provided  by  law,  or  constructively  in  cus- 
tody by  being  admitted  to  bail;  otherwise 
he  waives  his  right  of  having  his  convic- 
tion reviewed  by  this  court. 

Same  —  dismissal. 

2.  The  criminal  court  of  appeals  wnll  not 
consider  an  appeal  unless  the  defendant  is 
where  he  -can  be  made  to  respond  to  any 
judgment  or  order  which  may  be  rendered 
m  the  case.  And  where  the.  defendant 
makes  his  escape  from  the  custody  of  the 
law,  and  is  at  large  as  a  fugitive  from  jus- 
tice, this  court  will,  on  motion,  dismiss  the 
appeal. 

(November  18,  1909.) 

Headnotes  by  Doyle,  J. 

Note.  —  Effect  of  escape  on  appeal  front 

conviction. 

In  the  absence  of  statute  specially  regu- 
lating the  procedure  in  proceedings  in  the 
nature  of  review,  instituted  to  reverse  gr 
set  aside  a  conviction  where  it  appears  the 
defendant  has  escaped  and  is  not  in  actual 
or  constructive  custody,  it  is  within  the 
sound  discretion  of  the  court  to  determine 
whether  the  exceptions  shall  be  argued  and 
passed  upon,  the  appeal  dismissed,  or  the 
hearing  postponed  to  await  the  recapture  of 
the  alleged  offender.  State  v.  Jacobs,  107 
N.  C.  772,  22  Am.  St.  Rep.  912,  11  S.  E. 
962;  State  v.  Anderson,  111  N.  C.  089,  16 
S.  E.  310;  McGowan  v.  People,  104  111. 
100,  44  Am.  Rep.  87;  Smith  v.  United 
States,  94  U.  S.  97,  24  L.  ed.  32;  Holton  v. 
Mannix,  6  Kan.  App.  105,  49  Pac.  679;  7 
Enc.  PI.  &  Pr.  p.  924. 

In  White  v.  State,  89  Miss.  675,  42  So. 
164,  which  was  an  appeal  from  a  conviction 
in  the  mayor's  'court,  it  was  held  to  be 
within  the  discretion  of  the  trial  judge  to 
dismiss  the  case,  where  the  defendant  was 
not  present  when  the  case  was  called,  and 
that  the  supreme  court  would  not  interfere 
unless  it  appeared  there  had  been  a  manifest 
abuse  of  such  discretion. 

In  State  v.  Anderson,  supra,  the  court 
said  that,  in  the  exercise  of  this  discretion- 
ary power,  the  appeal  in  that  case  would  be 
dismissed  upon  the  motion  of  the  attorney 
general. 

In  State  v.  Cody,  119  N.  C.  908,  56  Am. 
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APPEAL  \>j  defendant  from  a  judgment  of 
the  District  Court  for  Blaine  County 
convicting  him  of  forgery.  Appeal  dis- 
missed. 

Statement  by  Doyle,  J.: 

PlaintiU'  in  error,  P.  F.  Tyler,  was  indict- 
ed in  the  district  court  of  Blaine  county, 
tried  by  a  jury,  and  found  guilty  of  the 
crime  of  forgery.  Motions  for  a  new  trial 
and  in  arrest  of  judgment  having  been  made 
and  overruled,  and  exceptions  allowed,  the 
court  adjudged  according  to  the  verdict,  on 
the  22d  day  of  April,  1909,  that  he,  P.  F. 
Tyler,  be  sentenced  to  the  state  prison  to 
be  confinfid  at  hard  labor  for  a  term  of 
three  years;  term  to  begin  at  the  time  said 
defendant  is  delivered  to  the  warden  of  the 


state  prison.  On  the  same  day  he  prayed  an 
appeal  to  the  criminal  court  of  appeals, 
which  was  granted,  and  sixty  days  were 
given  him  in  which  to  prepare  and  serve  a 
case-made.  On  June  19th  the  time  was  ex- 
tended thirty  days  from  the  21st  day  of 
June.  On  July  17,  1909,  there  was  filed 
with  the  clerk  of  this  court  a  petition  in 
error  and  case-made,  together  with  proof  of 
service  of  notices  of  appeal,  upon  H.  N. 
Boardman,  county  attorney  for  Blaine  coun- 
ty, and  E.  J.  Warner,  clerk  of  the  district 
court  of  said  county. 

On  the  5th  day  of  November,  1909,  there 
was  filed  in  this  case  the  motion  of  the  at- 
torney general,  on  behalf  of  the  state,  to 
dismiss  the  appeal,  which  motion  is  as  fol- 
lows:    "Comes  now  the  above-entitled  de- 
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St.  Rep.  692,  20  S.  E.  262,  the  court,  in  af- 
firming the  rule  announced  in  the  two  North 
Carolina  cases  cited  supra,  said  that  in 
the  present  instance  they  had  heretofore 
pursued  the  latter  of  the  thr^  courses 
indicated,  having  continued  the  cause;  that, 
the  prisoners  not  yet  having  returned  after 
the  lapse  of  more  than  two  years'  indul- 
gence, the  court  would  now  adopt  the  first 
course  and  dismiss  the  appeal. 

And  in  State  v.  Keebler,  146  N.  C.  560, 
59  S.  E.  872,  13  A.  &  E.  Ann.  Cas.  496,  the 
court,  after  reviewing  the  former  cases,  dis- 
missed the  appeal,  it  appearing  that  the 
accused  had  broken  jail  and  was  still  beyond 
the  jurisdiction  of  the  court  when  the  case 
was  called.  To  same  effect  is  State  v. 
Moses,  149  N.  C.  581,  63  S.  E.  68. 

In  some  cases  the  courts  have,  on  mo- 
tion, peremptorily  dismissed  the  writ  of  er- 
ror or  appeal  where  it  appeared  that  the 
accused  had  made  his  escape.  Osborn  v. 
State,  70  Ga.  731;  State  v.  Scott,  70  Kan. 
692,  79  Pac.  126,  3  A.  &  E.  Ann.  Cas.  611; 
Wilson  V.  Com.  10  Bush,  526,  19  Am.  Rep. 
76;  State  v.  Edwards,  36  La.  Ann.  863; 
State  v.  Mansfield,  38  La.  Ann.  563;  State 
V.  Porter,  41  La.  Ann.  402,  6  So.  337 ;  State 
V.  Craighead,  44  La.  Ann.  968,  11  So.  629; 
State  V.  Robertson,  61  La.  Ann.  159,  24  So. 
774;  Com.  v.  Dunham,  22*  Pick.  11;  Com. 
V.  Andrews,  97  Mass.  543;  Roberts  v.  Port 
Gibson,  89  Miss.  75,  42  So.  540;  Territory 
V.  Trinkhouse,  4  N.  M.  300,  13  Pac.  341; 
State  V.  Dixon,  131  N.  C.  813,  42  S.  E.  944; 
State  V.  Moses,  supra;  Tyler  v.  State; 
Jacobs  V.  State  (Okla.  Crim.  Rep.)  108  Pac. 
429;  People  v.  Tremayne,  3  Utah,  331,  3 
Pac.  85. 

In  State  v.  Rippon,  2  Bay,  99,  the  court 
refused  to  hear  the  argument  of  the  case, 
but  ordered  a  bench  warrant  to  issue  against 
the  defendant  upon  his  conviction. 

In  Moore  v.  State,  44  Tex.  595,  it  was 
said  that  the  court  would  refuse  to  con- 
sider the  appeal  while  the  defendant  was 
a  fugitive  from  justice,  unless  at  the  in- 
stance of  the  state. 

But  where  the  appellant  returns  and  is 
present  when  his  case  is  reached,  his  ap- 
peal should  not  be  dismissed.  State  v.  Gol- 
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by,  92  Iowa,  463,  61  N.  W.  187;  State  v. 
Stewart,  47  La.  Ann.  410,  16  So.  945. 

As  the  escape  in  State  v.  Wright,  32  La. 
Ann.  1017,  36  Am.  Rep.  274,  was  not  fully 
established,  the  appeal  was  ordered  to  be 
dismissed  at  the  next  term  of  court  ii  the 
appellant  did  not  return  to  the  proper  cus- 
tody of  the  law  within  that  time. 

The  usual  practice  seems  to  be,  however, 
not  to  make  the  order  of  dismissal  final  un- 
til the  defendant  has  had  an  opportunity 
to  surrender  himself  to  the  proper  custody 
and  submit  to  the  jurisdiction  of  the  court. 
The  courts  in  the  following  cases  have 
adopted  this  rule:  Warwick  v.  State,  73 
Ala.  486,  49  Am.  Rep.  59;  People  v.  Reding- 
er,  55  Cal.  290,  36  Am.  Rep.  32;  People  v. 
Elkins,  122  Cal.  654,  65  Pac.  599;  Woodson 
V.  State,  19  Fla.  549;  Madden  v.  State,  70 
Ga.  383;  McGowan  v.  People  and  Holton  v. 
Mannix,  supra;  State  v.  Carter,  98  Mo.  431, 
4  L.R.A.  621,  11  S.  W.  979;  State  v.  Demp- 
sey,  26  Mont.  604,  68  Pac.  1114;  Sherman 
V.  Com.  14  Gratt.  677;  State  v.  Handy,  27 
Wash.  469,  67  Pac.  1094;  State  v.  Conners, 
20  W.  Va.  1;  State  v.  Sites,  20  W.  Va.  13; 
Smith  V.  United  States,  supra;  Allen  v. 
Georgia,  166  U.  S.  138,  41  L.  ed.  949,  17 
Sup.  Ct.  Rep.  525;  9  Enc.  PI.  &  Pr.  p.  926. 

In  State  v.  Carter,  supra,  it  was  said  that 
a  party  appealing  in  a  criminal  case,  wiio 
escapes  pending  such  appeal,  is  in  contempt 
of  the  authority  of  the  court  and  of  the 
law,  and,  upon  his  failure  to  surrender  him- 
self in  compliance  with  the  order  of  the 
court,  his  appeal  will  be  dismissed. 

In  Bonahan  v.  Nebraska,  125  U.  S.  692, 
31  L.  ed.  854,  8  Sup.  Ct.  Rep.  1390,  the  or- 
der was  that,  unless  the  appellant  be 
brought,  or  returned,  within  tne  jurisdic- 
tion and  under  the  control  of  the  lower 
court  on  or  before  the  last  day  of  that  term, 
the  case  should  be  left  off  the  docket  until 
directions  to  the  contrary. 

In  State  v.  Murrell,  33  S.  C.  83,  11  S.  E. 
682,  the  supreme  court  refused  to  consider 
the  appeal  of  one  of  the  two  defendants 
who  had  escaped  and.  was  still  at  larse, 
but  considered  the  appeal  of  the  one  wno 
had  been  recaptured,  and  said  that,  as 
there  was  no  motion  to  dismiss  the  appeal 


1909. 


TYLEE  ▼.  STATS. 


023 


fendant  in  error,  the  state  of  Oklahoma,  by 
its  attorney  general,  Charles  West,  and  tlie 
assistant  attorney  general,  Charles  L. 
Moore^  and  moves  the  above-entitled  court 
to  grant  an  order  dismissing  the  plaintiff  in 
error's  appeal  filed  herein,  and  in  support 
hereof  alleges  and  states:  (1)  That  the 
plaintiff  in  error  herein  has  heretofore,  until 
the  6th  day  of  Angust,  a.  d.  1909,  been  con- 
fined and  imprisoned  in  the  county  jail  of 
Blaine  county,  state  of  Oklahoma,  and  was 
so  confined  and  imprisoned  therein  under 
and  by  Tirtue  of  an  order  of  the  district 
court  of  Blaine  county,  Oklahoma,  and 
under  and  by  virtue  of  an  order  of  the 
above-entitled  criminal  court  of  appeals  of 
the  state  of  Oklahoma,  pending  his  appeal 
herein,  and  while  in  default  of  bail.    That 


on  the  6th  day  of  August,  a.  d.  1900,  while 
the  said  P.  F.  Tyler  was  then  and  there  so 
imprisoned  and  confined  in  said  jail,  under 
and  by  virtue  of  the  above-described  orders, 
the  said  P.  F.  Tyler  did  then  and  there  un- 
lawfully and  wrongfully,  and  without  au- 
thority of  law,  make  his  escape  from  the 
said  jail,  and  did  thereafter  flee  from  the 
said  county  of  Blaine  and  from  the  state 
of  Oklahoma,  and  that  the  said  plaintiff  in 
error,  P.  F.  Tyler,  is  at  this  time  a  fugitive 
from  justice,  and  his  present '  whereabouts 
unknown.  That  by  reason  thereof  the  said 
plaintiff  in  error,  P.  F.  Tyler,  has  aban- 
doned his  appeal  in  the  above-entitled  cause 
of  action,  and  has  wrongfully  and  unlaw- 
fully fled  from  the  jurisdiction  of  the  above- 
entitled  court,   and  is  not   longer  entitled 


of  the  defendant  who  had  not  yet  been  re- 
captured, they  would  decide  nothing  as  to 
that,  and  the  appeal  was  ordered  suspended 
until  the  further  order  of  the  court. 

In  State  v.  Carpenter,  41  S.  C.  649,  19 
S.  E.  691,  692,  after  three  years'  absence 
the  defendant,  whose  appeal  had  been  sus- 
pended in  the  Murrell  Case,  supra,  was  re- 
captured, and  upon  motion  of  the  state  to 
have  his  appeal  reinstated  on  the  docket 
and  then  dismissed,  the  court  ordered  a 
further  hearing  on  the  motion,  and  direct- 
ed that  the  prisoner  be  brought  before  the 
court,  and  the  appeal  was  then  finally  dis- 
missed for  want  of  prosecution  on  the  part 
of  the  accused. 

In  Gentry  v.  State,  91  Ga.  669,  17  S.  E. 
956,  the  appellant  made  his  escape  and  be- 
came a  fugitive  from  justice  after  the  case 
had  been  argued  in  the  supreme  court  but 
before  a  decision  was  rendered,  and,  upon 
this  fact  being  brought  to  the  attention  of 
the  court,  the  appeal  was  ordered  dismissed 
unless  the  accused  surrendered  himself  to 
the  custody  of  the  proper  officers  on  or  be- 
fore the  next  term  of  the  court. 

In  Leftwich  v.  Com.  20  Gratt  716,  the 
court  refused  to  set  the  judgment  aside 
where  it  had  heard  and  reversed  the  con- 
viction before  havine  been  informed  of  the 
escape  of  the  accused.  The  court  remarked, 
however,  that  had  the  escape  of  the  pris- 
oner been  known  to  them  before  the  case 
was  decided  and  judgment  rendered  therein, 
they  would  not  nave  decided  or  heard  the 
case  while  the  appellant  was  at  large,  but 
would  have  followed  the  former  decision 
of  the  court  in  Sherman  v.  Com.  14  Gratt. 
677. 

But  in  Wood  v.  State  (Tex.  Crim.  Rep.) 
61  S.  W.  308,  the  court  entertained  a  mo- 
tion by  the  state  for  a  rehearing,  and  dis- 
missed the  appeal  on  account  of  the  ac- 
cused's escape,  which  was  made  prior  to 
the  rendition  of  the  decision  reversing  con- 
viction, the  fact  of  the  escape  being  un- 
known to  the  court  at  the  time  of  its  deci- 
sion. 

The  reason  given  by  the  court  for  dismiss- 
ing the  case  on  appeal  from  the  conviction, 
where  the  appellant  has  escaped  and  be- 
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come  a  fugitive  from  justice,  is  that  its  or- 
der and  judgment  may  never  be  enforced, 
because  the  appellant  by  escaping  has 
placed  himself  beyond  the  control  of  the 
court.  Smith  v.  United  States,  94  U.  S. 
97,  24  L.  ed.  32;  Warwick  v.  State,  supra; 
State  V.  McMillan,  94  N.  C.  945;  Jacobs  v. 
State,  supra;  McGowan  v.  People,  104  111. 
100,  44  Am.  Rep.  87;  Com.  v.  Andrews  and 
State  V.  Dempsey,  supra;  Ex  parte  Pereira, 
6  Rich.  L.  149;  People  v.  Genet,  59  N.  Y. 
80,  17  Am.  Rep.  315,  affirming  1  Hun,  292. 

The  accused,  by  escaping  and  fieeing  from 
the  jurisdiction,  is  held  to  have  waived  his 
right  to  be  heard  either  by  himself  or  his 
counsel.  Warwick  v.  State;  People  v.  Red- 
inger ;  Madden  v.  State ;  and  €rentry  v.  State, 
— supra;  Sargent  v.  State,  96  Ind.  63;  Heath 
V.  State,  101  Ind.  512;  State  v.  Edwards,  36 
La.  Ann.  863;  State  v.  Mansfield,  38  La. 
Ann.  563 ;  State  v.  Porter,  41  La.  Ann.  402, 
6  So.  337 ;  Stat^  v.  Craighead,  44  La.  Ann. 
968,  11  So.  629;  State  v.  Robertson,  51  La. 
Ann.  159,  24  So.  774;  Com.  v.  Andrews,  97 
Mass.  643;  Tyleb  v.  State;  Re  Genet,  1 
Hun,  292,  3  Thomp.  &  C.  734 ;  affirmed  in  69 
N.  Y.  80,  17  Am.  Rep.  315;  State  v.  Dixon, 
131  N.  C.  813,  42  S.  E.  944. 

In  People  v.  Genet,  69  N.  Y.  80,  17  Am. 
Rep.  316,  affirming  1  Hun,  292,  3  Thomp. 
&  C.  734,  where  the  accused,  after  being 
convicted  of  a  felony,  made  his  escape,  the 
New  York  court  of  appeals  declined  to  hear 
an  application  for  a  mandamus  to  compel 
the  sealing  of  a  bill  of  exceptions  taken  by 
him.  The  reason  given  was  that  a  prison- 
er cannot  be  permitted  to  take  any  action, 
or  to  be  heard  in  a  criminal  proceeding, 
after  his  escape  from  custody,  so  long  as 
he  remains  at  large.  This  ruling  was  not 
based  on  any  statutory  regulation,  but  was 
held  to  be  a  general  rule  of  criminal  juris- 
prudence. "The  whole  theory  of  criminal 
proceedings,"  say  the  courts  "is  based  up- 
on the  idea  of  the  defendant  being  in  the 
power  and  under  the  control  of  the  court 
in  his  person,"  and  that  "in  criminal  cases 
there  is  no  equivalent  to  the  technical  ap- 
pearance by  attorney  of  defendant  in  civil 
cases,  except  the  being  in  actual  or  conr 
structive  custody." 
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to  have  his  appeal  considered  and  de- 
termined in  the  above-entitled  court,  and  all 
of  which  actions  upon  the  part  of  the  said 
plaint  ill  in  error,  P.  F.  Tyler,  have  been  vol- 
untary and  wrongful  and  unlawful  and  con- 
trary to  law  and  the  orders  of  the  court. 
In  support  hereof  are  attached  the  afBdavits 
of  George  A.  McArtliur,  P.  W.  Southwick, 
and  W.  B.  Skeen,  and  by  this  reference  made 
a  part  hereof.  Wherefore,  the  defendant  in 
error  respectfully  prays  the  court  to  grant 
and  issue  an  order  dismissing  the  plaintiff 
in  error's  appeal  herein,  and  remanding  this 
case  to  the  trial  court,  with  instructions  to 
carry  into  effect  the  original  judgment  and 
sentence  of  the  court  herein." 

This  motion  is  founded  on  the  affidavit  of 
George  A.  McArthur,  sheriff  of  Blaine  coun- 


ty, which  affidavit  is  as  follows:  "I,  George 
A.  McArthur,  of  lawful  age,  after  being  fint 
duly  sworn,  do  depose  and  say:  That  I  am 
the  duly  elected,  qualified,  and  acting  sheriff 
of  Blaine  county,  state  of  Oklahoma,  and 
that  I  have  been   such  sheriff  since  on  or 

about  the  —  day  of  ,  a.  d.  .     I 

further  certify  and  state  that  I  have  bc?n 
personally  acquainted  with  the  above- 
named  plaintiff  in  error,  P.  F.  Tyler,  for 

years  last  past.    That  the  said  P.  F. 

Tyler  was  convicted  of  the  offense  of  forgery 
in  the  second  degree  upon  the  trial  of  the 
case  to  review  which  his  appeal  to  the  above- 
entitled  court  has  been  taken.  That  in  the 
trial  of  the  said  case  in  the  district  court 
of  Blaine  county,  Oklahoma,  which  said 
case  was  and  there  entitled,  'Case  No. ^ 


And  in  State  v.  Logan,  125  Mo.  22,  28  S. 
W.  176,  it  was  held  proper  for  the  trial 
judge  to  refuse  to  sign  a  bill  of  exceptions 
where,  pending  the  appeal,  the  defendant 
broke  jail  and  made  his  escape. 

In  Heath  v.  State,  supra,  it  was  held  that 
a  defendant  who  absconds,  and  remains  be- 
yond the  court's  jurisdiction  for  two  years, 
cannot,  when  rearrested,  secure  valid  excep- 
tions to  the  rulings  on  the  trial,  nor  take 
an  effective  bill  of  exceptions. 

In  State  v.  Butler,  35  La.  Ann.  392,  the 
accused,  who  had  been  sentenced  to  death, 
was  refused  an  appeal  where  he  made  his 
escape  before  the  return  day  for  filing  the 
transcript  of  appeal,  and  was  not  captured 
until  long  after  the  judicial  day  had  elapsed. 
The  court  said  that  he  must  stand  the  irrev- 
ocable consequence  of  h?s  rashness. 

But  in  State  v.  Thibodeaux,  48  La.  Ann. 
600,  19  So.  680,  a  decree  of  the  supreme 
court  dismissing  an  appeal  because  of  the 
escape  of  the  prisoner  was  set  aside  on 
rehearing  and  the  appeal  reinstated,  it 
appearing  that  the  prisoner  had  returned 
to  the  custody  of  the  proper  officer.  The 
court  said:  "Considering  this  is  a  case  in 
which  the  accused  has  been  sentenced 
to  the  extreme  penalty  of  the  law,  and 
that  our  decrees  should,  in  doubtful  ca-ses, 
favor  the  liberty  of  the  citizen  and  the 
right  of  appeal,  we  have  concluded  to  grant 
the  application  and  reinstate  defendant's 
appeal." 

In  State  v.  Jacobs.  107  N.  C.  772,  22 
Am.  St.  Rep.  912,  11  S.  E.  962,  it  was  held 
that  the  judgment  of  the  appellate  court 
rendered  after  the  prisoner's  escape,  and 
before  his  recapture,  was  a  valid  disposi- 
tion of  the  appeal,  so  that  the  stay  of  exe- 
cution in  the  lower  court,  granted  upon 
taking  the  appeal,  was  removed. 

The  dismissal  by  a  state  court  of  a  writ 
of  error  taken  by  the  accused  from  a  con 
viction,  because  he  has  escaped  and  is  a 
fugitive  from  justice,  is  not  a  denial  of 
due  process  of  law  within  the  meaning  of 
the  Federal  Constitution.  Allen  v.  Georgia, 
166  U.  S.  138,  41  L.  ed.  949,  17  Sup.  Ct. 
Rep.  525. 

In  a  few  cases,  however,  the  courts  have 
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refused  to  dismiss  the  appeal.  Thus  in 
People  V.  Sharkey,  1  Hun,  300,  3  Thomp 
&,  C.  730,  the  escape  of  the  prisoner  was 
held  to  be  no  ground  for  dismissal  of  writ 
of  error.  The  court  said  that  the  effect 
of  his  escape  was  to  leave  the  case  in 
statu  quo,  so  far  as  action  of  the  convict 
was  concerned;  that,  because  the  court 
would  not  take  any  action  on  his  behalf,  it 
did  not  follow  that  courts  mav,  on  motion 
of  the  people,  deprive  the  prisoner  of  the 
benefit  of  proceedings  taken  before  his  es- 
cape. 

And  in  Parsons  v.  State,  22  Ala.  50,  it 
was  held  to  be  the  duty  of  the  court  to 
proceed  with  the  cause,  to  determine  from 
the  record  whether  the  conviction  wns  ac- 
cording to  the  forms  of  law.  But  this  case 
was  subsequentlv  overruled  in  Warwick  v. 
State,  73  Ala.  486,  49  Am.  Rep.  59. 

In  State  v.  McMillan,  94  N.  C.  945,  the 
court  refused  to  dismiss  the  appeal,  but  sus- 
pended further  proceedings,  and  said'  that 
it  would  allow  the  case  to  remain  on 
the  docket  to  be  brought  forward  to  be 
heard  and  determined  at  the  suggestion  of 
the  attorney  general  or  the  appellant's  coun- 
sel, when  the  appellant  should  be  rearrested. 
To  the  same  effect  are  State  v.  Pickett, 
94  N.  C.  971,  and  State  v.  Brocksville,  94 
N.  C.  972.  But  the  practice  in  North  Caro- 
lina has  been  changed,  and  the  necessity  of 
the  rule  has  been  held  to  be  obviate^l  by 
statute;  the  rule  now  prevailing  being  that 
it  is  in  the  discretion  of  the  court  to  hear, 
dismiss,  or  continue  the  appeal.  State  v. 
Jacobs,  107  N.  C.  772,  22  Am.  St.  Rep.  912, 
11  S.  E.  962;  State  v.  Anderson,  111  N. 
C.  689,  16  S.  E.  316. 

And  in  State  v.  Johnson,  44  S.  C.  556, 
21  S.  E.  806,  it  was  ordered  that  the  appeal 
be  dismissed,  without  prejudice,  however, 
to  the  appellant's  right  to  move  to  have 
his  appeal  reinstated  if  he  thereafter  should 
place  himself,  or  be  brought  within,  the 
jurisdiction  of  the  court. 

And  so  also  in  Re  0' Byrne,  65  Hun,  438, 
8  N.  Y.  Supp.  676,  the  court  refused  to  hear 
a  motion  to  set  aside  an  order  of  commit- 
ment .for  contempt,  while  appellant  was  a 
fugitive  from  justice,  and  affirmed  the  or- 
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The  State  of  Oklahoma,  Plaintiff,  v.  P.  F. 
Tyler,  Defendant/  the  said  defendant,  P.  F. 
Tyler,  was  sentenced  by  the  trial  court  to 
three  years*  imprisonment,  at  hard  labor, 
in  the  state  penitentiary  at  McAlcster, 
Oklahoma,  as  shown  by  the  records  and  pro- 
ceedings in  said  case.    That  on  the *day 

of ,  A.  D. ,  the  said  P.  F.  Tyler  was 

remanded  by  the  criminal  court  of  appeals 
to  my  care  and  custody  as  sherifT  of  Bhiino 
county,  Oklahoma,  and  was  thereafter  de- 
tained and  imprisoned  in  the  common  jail 
of  Blaine  county,  Oklahoma,  in  the  town  of 
Watonga  therein,  under  and  by  virtue  of 
said  order  and  commitment.  That  there- 
after, to  wit,  on  the  6th  day  of  August,  a.  d. 
1909,  wliile  the  said  P.  F.  Tyler  was  so  con- 
fined and  imprisoned  in  said  common  jail 


of  Blaine  county,  Oklahoma,  and  in  my  care 
and  custody,  as  the  slier  ill  of  said  county, 
he,  the  said  P.  F.  Tyler,  did  then  and  there, 
without  my  knowledge  or  consent  and 
against  my  will,  escape  from  said  common 
jail  of  Blaine  county,  Oklahoma,  and  flee 
from  said  Blaine  county  and  from  the  state 
of  Oklahoma,  and  that  the  said  P.  F.  Tyler 
is  at  this  time  a  fugitive  from  justice,  and 
his  present  whereabouts  is  to  this  a(Tiant  un- 
known." Also  the  affidavits  of  P.  W.  South- 
wick  and  W.  B.  Skeen,  deputy  sheriffs  of 
said  county,  corroborating  the  foregoing 
aflldavit.  Notice  of  the  motion  to  dismiss 
was  served  on  counsel  for  plaintiff  in  error. 
The  cause  was  submitted  on  said  motion  on 
November  6,  1909. 


der,  but  without  prejudice,  however,  to  a 
renewal  of  the  motion  after  appellant  should 
submit  himself  to  the  jurisdiction  of  the 
court. 

And  in  Anonymous,  31  Me.  592,  Appx. 
the  court  declined  to  hear  the  exceptions 
until  the  accused  should  again  be  in  cus- 
tody. 

In  Moore  v.  State,  44  Tex.  595,  it  was 
held  that  the  mere  fact  of  appellant's  es- 
cape does  not  forfeit  the  appeal,  that  it 
suspends  the  right  merely  to  prosecute  it, 
but  does  not  abrogate  the  jurisdiction  of 
the  appellate  court  on  it;  that  if  appellant 
should  be  recaptured,  or  voluntarily  return 
and  surrender  himself  to  the  custody  to 
which  he  was  committed,  he  might  then  ask 
to  be  heard,  and  the  court  would  consider 
the  appeal.  The  court,  however,  said  that 
if  after  a  reasonable  delay,  of  which  the 
court  must  judge  from  the  character  and 
circumstances  of  the  case,  the  appellant 
fails  to  surrender  himself  to  legal  custody, 
it  must  regard  and  treat  the  appeal  as  vol- 
untarily abandoned,  and  strike  it  from  its 
docket.  In  that  case  the  appellant  escaped 
October,  1873,  and  the  court  in  February, 
1876,  dismissed  the  appeal,  it  not  appearing 
that  appellant  had  returned  or  been  cap- 
tured. The  procedure  in  Texas  is  now  reg- 
ulated by  statute,  and  the  cases  are  all  con- 
sidered together  in  another  part  of  this 
note. 

The  supreme  court  of  ^Mississippi  in  Hard- 
ing V.  State  (Miss.)  50  So.  094,  declined 
to  adopt  the  rule  followed  by  any  other 
state,  and  said  that  it  would  adhere  to  its 
own  practice  which  had  prevailed  uniform- 
ly,— to  refuse  either  to  act  upon  or  dis- 
miss an  appeal  where  it  was  shown  that 
appellant  had  escaped,  in  all  appeals  from 
conviction  for  felony;  but,  where  the  ap- 
peal was  prosecuted  for  an  offense  less  than 
felony,  they  would  dismiss  the  case  where 
it  was  made  to  appear  that  the  party  had 
abandoned  his  appeal  or  escaped  from  cus- 
tody pending  the  appeal.  This,  the  court 
said,  would  be  pursuing  the  policy  outlined 
in  §  1495,  Code  1900,  which  permits  the 
trial  of  a  party  on  a  misdemeanor  charge 
in  his  absence.  The  case  being  an  appeal 
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from  a  conviction  of  obtaining  money  under 
false  pretenses,  which  was  a  felony,  the  mo- 
tion to  dismiss  the  appeal  was  denied,  and 
the  case  ordered  to  remain  on  file. 

In  Texas  it  is  provided  by  statute  that, 
in  case  the  defendant  escape  pending  the 
appeal,  the  jurisdiction  of  the  appellate 
court  shall  no  longer  attach  in  the  case,  and, 
upon  the  fact  of  escape  being  made  to  ap- 
pear, the  court  shall,  on  motion  of  counsel 
for  the  state,  dismiss  the  appeal.  Young  v. 
State,  3  Tex.  App.  384;  Gresham  v.  State, 
1  Tex.  App.  458. 

This  statute  was  held  constitutional  in 
Brown  v.  State,  5  Tex.  App.  120,  the  court 
holding  that  the  escape  should  be  considered 
an  abandonment  of  the  appeal. 

Accordingly  in  the  following  cases,  upon 
showing  that  the  accused  had  escai^od,  the 
appeal  was  dismissed:  Gresham  v.  State, 
supra;  Pate  v.  State,  21  Tex.  ^pp.  191, 
17  S.  W.  461;  Graham  v.  State  (Tex.  Grim. 
Rep.)  20  S.  W.  307;  Hamilton  v.  State 
(Tex.  Grim.  Rep.)  23  S.  W.  683;  Zardenta 
V.  State  (Tex.  Grim.  Rep.)  23  S.  VV.  084; 
Owens  v.  State,  32  Tex.  Grim.  Rep.  373, 
23  S.  W.  988;  Gatliff  v.  State  (Tex.  Grim. 
Rep.)  28  S.  W.  466;  Hammons  v.  State,  35 
Tex.  Grim.  Rep.  17,  29  S.  W.  780;  Dement 
v.  State  (Tex.  Grim.  Rep.) '30  S.  W.  368; 
Sanders  v.  State  (Tex.  Grim.  Rep.)  40  S. 
W.  495;  Brannon  v.  State  (Tex.  Grim. 
Rep.)  40  S.  W.  495;  Insoll  v.  State  (Tex. 
Grim.  Rep.)  40  S.  W.  792;  Hinds  v.  State 
(Tex.  Grim.  Rep.)  40  S.  W.  792;  Isom  v. 
State  (Tex.  Grim.  Rep.)  70  S.  W.  23;  Mc- 
Cullough  V.  State  (Tex.  Grim.  Rep.)  108 
S.  W.  1171;  Jackson  v.  State  (Tex.  Grim. 
Rep.)   109  S.  W.  149. 

Under  this  statute  it  has  been  held  that, 
upon  the  fact  of  such  escape  being  made 
to  appear,  the  court  has  no  option  but  to 
sustain  a  motion  to  dismiss  the  appeal. 
Loyd  V.  State,  19  Tex.  App.  137. 

And  the  jurisdiction  of  the  court  can  be 
reinvested  only  by  the  voluntary  return  and 
surrender  of  the  accused  within  ten  days. 
Lunsford  v.  State,  10  Tex.  App.  118;  Loyd 
v.  State,  supra. 

So,  in  Lunsford  v.  State,  jsupra,  where, 
pending  the  appeal  from  conviction,  the  ap- 
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Messrs.  Baker  &  Bloss  for  appellant. 
Messrs.  Charles  West,  Attorney  General, 
Charles  L.  Moore,  and  H.  N.  Boardman 

for  the  State. 

Doyle,  J.,  delivered  the  opinion  of  the 
court: 

The  question  presented  for  decision,  by 
the  motion  of  the  attorney  general  on  be- 
half of  the  state,  in  this  case,  is  a  new  one 
iu  this  court,  although  the  like  question  has 
often  been  considered  and  decided  by  other 
courts  of  last  resort.  It  will  be  observed 
that  it  is  shown  by  the  affidavit  of  the 
sheriff  of  Blaine  county,  upon  which  the 
motion  to  dismiss  is  founded,  that  the 
plaintiff  in  error,  P.  F.  Tyler,  escaped  from 
his  custody  on  the  6th  day  of  August,  1900, 
and  is  at  large  as  an  ei^caped  convict.  His 
appeal  to  this  court  was  perfected  on  July 
17,  1909.  There  has  been  no  appearance  on 
behalf  of  the  plaintiff  in  error  to  resist  the 
motion.  However,  it  may  be  argued  that, 
under  the  provisions  of  the  act  of  criminal 
procedure,  the  defendant  is  entitled  to  have 
his  appeal  considered.  Wilson's  Rev.  & 
Anno.  Stat.  1903,  §  6606,  provides:  "An 
appeal  to  the  supreme  court  may  be  taken 
by  the  defendant,  as  a  matter  of  right  from 
any  judgment  against  him;  and  upon  the 
appeal,  any  decision  of  the  court,  or  inter- 
mediate order  made  in  the  progress  of  the 
case  may  be  reviewed."  Doubtless  this  is 
the  law;  and,  if  the  defendant  in  this  case 


had  remained  in  the  custody  of  the  law,  his 
appeal  would  have  been  considered  upon  the 
assignments  of  error,  and  the  judgment 
against  him  reviewed  by  this  court,  but  ho 
cannot  unlawfully  escape  from  the  custody 
of  the  law,  and,  while  he  is  at  large  as  an 
escaped  convict  and  fugitive  from  justice, 
claim  the  right  to  have  his  appeal  con- 
sidered and  determined,  and  thus  obtain  a 
review  by  this  court  of  the  judgment  and 
rulings  of  which  he  complains. 

From  a  review  of  the  authorities  we  are 
convinced  that  it  is  no  part  of  our  duty  as 
an  appellate  court  to  consider  or  review  the 
judgment,  orders,  and  rulings  of  which  he 
complains,  while  he  is  at  large  as  an  escaped 
convict.  Such  has  been  the  uniform  hold- 
ing of  tlie  courts  of  last  resort  in  other 
jurisdictions,  and  it  meets  our  full  approval. 
In  the  language  of  Chief  Justice  Waite,  in 
Smith  v.  United  States,  94  U.  S.  97,  24  L. 
ed.  32,  we  may  say  of  the  case  at  bar:  "If 
we  affirm  the  judgment,  he  is  not  likely  to 
appear  to  submit  to  his  sentence.  If  we 
reverse  it  and  order  a  new  trial,  he  will  ap- 
pear or  not  as  he  may  consider  most  for 
his  interest.  Under  such  circumstances  we 
are  not  inclined  to  hear  and  decide  what 
may  prove  to  be  only  a  moot  case."  While 
it  is  the  constitutional  right  of  the  accused, 
in  a  criminal  prosecution  "to  be  heard  by 
himself  and  counsel,"  it  must  be  held,  we 
think,  that  he  has  no  right  to  appear  by 
counsel  alone  after  he  has  escaped  from  law- 


Eel!  ant  made  his  escape  from  custody, 
is  appeal  was  dismissed,  though  he  was 
recaptured  the  same  day;  the  court  saying 
that  the  state  would  not  be  required  to 
wait  the  expiration  of  the  ten  days  before 
making  an  attempt  to  recapture  the  pris- 
oner, the  presumption  being  that,  having 
escaped,  he  would  not  voluntarily  return 
into  custody.  To  the  same  effect  is  £x 
parte  Wood,  19  Tex.  App.  46. 

In  Bush  V.  State,  63  Tex.  Crim.  Rep.  213, 
109  S.  W.  184,  the  accused,  who  had  escaped 
from  the  sheriff  after  conviction,  remained 
out  of  his  custody  until  captured  next  day, 
but  as  there  was  some  uncertainty  as  to 
whether  his  surrender  was  voluntary,  so 
as  to  place  him  in  such  custody  as  to  en- 
title him  to  prosecute  the  appeal,  and  as 
the  trial  court  permitted  him  to  execute  an 
appeal  bond,  it  was  held,  on  motion  to  dis- 
miss the  appeal  that  the  action  of  the  trial 
court  in  permitting  appellant  to  execute  the 
appeal  bond  would  be  held  to  be  a  judicial 
determination  that  appellant  was  in  such 
custody  as  to  entitle  him  to  prosecute  an 
appeal. 

'  And  in  Leonard  v.  State,  63  Tex.  Crim. 
Rep.  187,  109  S.  W.  149,  the  motion  to  dis- 
miss appeal  was  denied  where  accused  was 
captured  next  day  after  his  escape,  and 
made  affidavit  that  he  escaped  with  the  pur- 
pose of  making  bond,  and  with  intent  to 
subject  himself  to  the  due  process  of  law. 
26  L.R.A.(N.S.) 


Under  the  statute  it  is  only  after  the 
jurisdiction  of  the  appellate  court  has  at- 
tached that  an  appeal  will  be  dismissed  on 
account  of  escape  of  appellant,  so  that  when 
the  appellant  made  his  escape  and  was  re- 
captured pending  a  motion  for  a  new  trial 
in  the  lower  court,  and  before  he  had  been 
sentenced  and  given  notice  of  appeal,  the 
motion  to  dismiss  the  appeal  on  the  grpund 
of  escape  was  overruled.  Garter  v.  State, 
40  Tex.  Crim.  Rep.  225,  47  S.  W.  979,  49 
S.  W.  74,  619;  Walters  v.  State,  18  Tex. 
App.  8. 

In  Taylor  v.  State,  3  Tex.  App.  387,  the 
order  of  dismissal  was  set  aside  and  the 
appeal  reinstated  where  it  was  shown  that 
appellant  was  recaptured  before  the  motion 
to  dismiss  was  entered. 

In  Loyd  v.  State,  supra,  the  court,  on 
motion,  reinstated  the  appeal  upon  showing 
facts  which  were  held  insufficient  to  con- 
stitute an  escape  within  the  meaning  of  the 
statute. 

And  in  Johnson  v.  State,  41  Tex.  Crim. 
Rep.  9,  61  S.  W.  911,  64  S.  W.  598,  the  facts 
were  held  insufficient  to  warrant  a  dismissal 
of  the  appeal  under  the  statute,  as  not 
constituting  an  escape. 

But  in  Owens  v.  State,  32  Tex.  Crim.  Rep. 
373,  23  S.  W.  988,  the  facts  and  circum- 
stances were  held  sufficient  to  constitute 
an  escape  within  the  meaning  of  the  statute^ 
and  the  appeal  was  accordingly  dismissed. 
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ful  custody  and  is  at  large.    "A  provision 
of  the  Constitution  that  tiie  defendant  has 
a  right  to  be  heard  in  person  or  by  counsel 
does  not  entitle  the  defendant  to  appear  by 
counsel  ivhen   he  has   eescaped."     Com.  y. 
Andrews,  97  Mass.  543;  People  v.  Genet,  59 
N.  Y.  80,  17  Am.  Rep.  315.     In  Maine  the 
court  declined  to  hear  argument  until  the 
defendant  was  brought  into  custody.     This 
is  probably  the  earliest  case  in  the  United 
States.     Anonymous,   31   Me.    592,    Appx. 
"Where   an  appeal    is    taken   to  a  highijr 
court,  and  the  defendant  is  net  required  to 
personally  appear  before  the  appellate  court, 
the  fact  of  the  escape  is  usually  brought  to 
the  court's  notice  by  affidavit  filed  by  the 
prosecution."  •  See   People  v.   Redinger,   55 
Cal.  290,  36  Am.  Rep.  32 ;  Sherman  v.  Com. 
14  Gratt.  677.     In  McGowan  v.  People,  104 
111.  100,  44  Am.  Rep.  87,  Chief  Justice  Scott 
said:      "The  plaintiiTs  in  error   ar6  in   no 
position  to   invoke   the  judgment    of    this 
court  in  respect  to  the  errors  alleged  to  have 
been  committed  on  their  trial  and  conviction 
in  the  court  below.    They  do  not  stand  ready 
to  abide  that  judgment  when  pronounced, 
but  since  suing  out  the    writ    they    have 
broken  jail,  and  fled  from  the  custody  of 
the  officer,  and  are  standing  in  defiance  of 
the  law  and  its  officers.    It  is  a  matter  with- 
in the  discretion  of  the  court  whether  we 
will   hear   the   writ    under    these    circum- 
stances.   The  better  practice  clearly  is  that 
the  cause  shall  not  proceed  to    a    hearing 
when  the  persons  to  be  affected  are  not  with- 
in the  jurisdiction  of  the  court  to  answer 
to  its  judgment,  but  are  in  the  attitude  of 
fugitives  from  justice.     While  it  is  not  es- 
sential to  the  validity  or  binding  force  of 
any  judgment  which  may  be   rendered  by 
this  court  upon  exceptions  presented  by  one 
who  has  been  convicted  upon    a    criminal 
charge,  that  he  should  be  present  in  court, 
either  at  the  hearing  of  the  cause  or  upon 
the  rendering  of  the  judgment,  yet  it  would 
be  idle  for  the  court  to  proceed  to  determine 
the   questions    presented,    when    the   possi- 
bility  of   enforcing   whatever   judgment   it 
might    pronounce    must  depend   upon   the 
option  of  the  fugitive  to  return  into  custody, 
or  upon  the  remote  chances  of  their  ultimate 
recapture  by  the  officers  of  the  law.    Before 
the  powers  of  the  court  can  appropriately  be 
called  into  action  in  a  criminal  procedure, 
like  this,  the  person  to  be  affected  by  the 
judgment  ought  to  be  within  the  control  of 
the  court  below,   either   actually  by  being 
in  custody,   or  constructively  by  being  on 
bail.     The  reason  of  the  rule    is    obvious. 
Should  a  hearing  of  the  cause  result  in  an 
affirmance    of    the    judgment    below,    the 
escaped  prisoners  would  not  be  likely  to  re- 
turn voluntarily  to  meet  the  execution  of  I 
the  sentence.    Should  a  reversal  result^  they 
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might  return  and  submit  to  another  trial, 
or  not,  as  the  grounds  of  the  decision  might 
suggest  to  them  the  prudence  of  one  or  the 
other  course  of  action.  We  do  not  think 
it  would  subserve  the  ends  of  justice  to  per- 
mit persons  charged  with  crime  to  speculate 
in  this  manner  upon  their  chances  of  escape 
or  conviction.  Persons  appealing  to  this 
court  for  redress  should  stand  in  an  atti- 
tude to  accept  and  abide  the  result,  what- 
ever that  may  be.  The  authorities  upon 
the  question  are  in  harmony  with  the  rea- 
son of  the  rule." 

The  appellant,  by  escaping  from  jail, 
where  he  was  being  held  pending  a  determi- 
nation of  his  appeal  to  this  court,  has  volun- 
tarily withdrawn  himself  from  the  juris- 
diction of  the  court.  So  far  as  he  has  any 
right  to  be  heard  under  the  Constitution, 
and  the  statute  before  this  courts  he  must 
be  deemed  to  have  waived  it  by  escaping 
from  the  custody  of  the  law.  Where  a  per* 
son  convicted  of  a  felony  has  escaped  from 
the  custody  of  the  law,  no  order  or  judg- 
ment, if  any  should  be  made,  can  be  en- 
forced against  him,  and  appellate  courts 
will  not  give  their  time  to  proceedings 
which,  for  their  effectiveness,  must  depend 
upon  the  consent  of  an  escaped  convict. 
While  we  find  no  express  provision  of  our 
statute  authorizing  a  dismissal  of  an  ap- 
peal in  a  criminal  case  for  the  reasons 
stated  in  the  present  motion,  we  are  of 
opinion  that  the  appellant  by  his  own  act 
has  waived  the  right  to  have  his  case  con- 
sidered and  determined.  In  this  con- 
clusion we  are  sustained  by  the  authorities 
quoted  and  many  others. 

For  the  reasons  given,  the  motion  of  the 
attorney  general  to  dismiss  the  appeal  is 
sustained,  and  the  cause  remanded  to  the 
District  Court  of  Blaine  County,  with  direc- 
tions to  cause  the  judgment  and  sentence  to 
be  carried  into  execution. 

Fnrman,  P.  J.,  and  Owen,  J.,  concur. 
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V, 

SOUTHERN  RAILWAY  COMPANY  et  aL 

(—  Ky.  — ,  123  S.  W.  078.) 

Venue  —  Injury  to  real  property  —  for- 
eign  act. 

1.  A  statute  making  an  action  for  injury 
to  real  property  local  will  not  be  arbitrari- 
ly enforced  where  the  injury  results  from  a 
cause  or  act  arising  or  occurring  in  a  state* 
other  than  th&  one  in  which  the  property 
is  situated^, 
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Same  ^  Injury  to  realty  —  cause  aris- 
ing in  otiier  state. 

2.  The  courts  of  the  Btate  in  which  an 
explosion  occurs  have  jurisdiction  of  an  ac- 
tion brought  to  recover  for  injury  done  to  a 
building  located  across  the  line  in  another 
state. 

(December  17,  1909.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Whitley  Coun- 
ty dismissing  an  action  brought  to  recover 
damages  for  the  destruction  of  plaintifTs 
house  by  an  explosion  which  was  alleged 
,  to  have  been  caused  by  defendants'  negli- 
gence.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fanllcner  &  Stiarp,  for  appel- 
lant :    • 

Where  negligence  occurring  in  one  state 
produces  injury  in  another,  recovery  can  be 
had  for  such  injury  in  the  courts  of  either 
state. 

Rundle  v.  Delaware  &  R.  Canal,  1  Wall. 
Jr.  275,  Fed.  Cas.  No.  12,139,  affirmed  in  14 
How.  80,  14  L.  ed.  335;  Ducktown  Sulphur, 
Copper  &  Iron  Co.  v.  Barnes  (Tenn.)  60 
S.  W.  593 ;  Peyton  v.  Desmond,  63  C.  C.  A. 
651,  129  Fed.  1;  Stone  v.  United  States, 
167  U.  S.  178,  42  L.  ed.  127,  17  Sup.  Ct. 
Rep.  778. 

The  destruction  of  a  house,  where  there 
is  no  injury  to  the  land,  and  where  no  re- 
covery is  sought  for  injury  to  the  land,  is 
a  transitory  action,  and  may  be  brought 
in  any  state  or  court  where  summons  can 
be  had  on  the  party  committing  the  injury. 


Little  V.  Chicago,  St.  P.  M.  &  0.  R.  Co. 
65  Minn.  48,  33  L.R.A.  423,  60  Am.  St. 
Rep.  421,  67  N.  W.  846;  Rundle  v.  Delaware 
&  R.  Canal,  supra;  Hobbs  v.  Memphis  & 
C.  R.  Co.  9  Heisk.  873;  Ducktown  Sulphur, 
Copper  &  Iron  Co.  v.  Barnes,  supra. 

Messrs.  Humplirey  &  Humphrey,  for 
appellees : 

The  courts  of  one  state  have  not  juris- 
diction to  assess  damages  for  injury  to  prop- 
erty in  another  state. 

British  South  Africa  Co.  v,  Companhia 
de  Mocambique  [3893]  A.  C.  602;  Ellenwood 
V.  Marietta  Chair  Co.  158  U.  S.  105,  39  L. 
ed.  913,  15  Sup.  Ct.  Rep.  771;  Livingston 
V.  Jefferson,  1  Brock.  203,  Fed.  Cas.  No. 
8,411;  American  U.  Teleg.  Co.  v.  Middleton, 
80  N.  Y.  408;  Hill  v.  Nelson,  70  N.  J.  L. 
376,  57  Atl.  411;  22  Enc.  PI.  &  Pr.  p.  770; 
Rundle  v.  Delaware  k  R.  Canal,  1  Wall.  Jr. 
275,  Fed.  Cas.  No.  12,139;  Mississippi  & 
M.  R.  Co.  V.  Ward,  2  Black,  485,  17  L.  ed. 
311;  Allin  V.  Connecticut  River  Lumber  Co, 
150  Mass.  560,  6  L.R.A.  416,  23  N.  E.  581; 
Watts  V.  Kinney,  23  Wend.  484,  6  Hill,  82; 
Eachus  V.  Illinois  k  M.  Canal,  17  111.  534; 
Pilgrim  v.  Mellor,  1  111.  App.  448;  McLeod 
V.  Connecticut  &  P.  River  Co.  68  Vt.  728, 
6  Atl.  648;  Mason  v.  Warner,  31  Mo.  508; 
Doulson  V.  Matthews,  4  T.  R.  502,  2  Re- 
vised Rep.  448;  11  Cyc.  Law  &  Proc.  p.  665. 

Settle,   J.,   delivered  the  opinion  of  the 
court : 
In  this  action,  instituted  in  the  Whitley 


Note,  —  Jurisdiction  of  action  at  law 
for  damages  for  breach  of  contract, 
or  for  tort  concerning  real  property 
in  another  state  or  country, 

I.  Action  for  breach  of  contract. 
II.  Action  based  on  tort  against  real  prop- 
ertv. 
III.  Summary. 

As  to  jurisdiction  to  determine  the  right 
of  private  parties  in  interstate  streams,  see 
note  to  Taylor  v.  Hulett,  19  L.R.A.(N.S.) 
535. 

J.  Action  for  "breach  of  contract. 

As  shown  in  notes  to  Proctor  v.  Proctor, 
69  L.R.A.  673,  and  Fall  v.  Eastin,  23  L.R.A. 
(N.S.)  924,  a  court  of  equity  of  one  state 
or  country,  having  personal  jurisdiction  of 
the  necessary  parties,  may  entertain  a  suit 
in  personam  if  otherwise  properly  cogniz- 
able by  equity,  although  real  property  in 
another  state  or  country  may  be  indirectly 
affected.  It'  is  conceded  on  all  sides,  how- 
ever, that  the  courts  of  the  state  or  country 
where  the  real  property  is  situated  have 
exclusive  jurisdiction  of  all  actions,  whether 
at  law  or  in  equity,  that  directly  relate 
to,  and  affect  the  title  to,  or  an  interest  in, 
the  property. 
26  L.R.A.(N.S.) 


An  action  at  law  for  damages  for  breach 
of  a  contract  with  respect  to  real  property, 
however,  does  not  affect  the  title  or  any 
interest  in  the  property  itself;  and  such 
action  is,  as  a  rule,  transitory,  and  may  be 
brought  wherever  personal  jurisdiction  of 
the  parties  may  be  obtained. 

Thus,  Chief  Justice  Marshall,  in  Living- 
ston V.  Jefferson,  1  Brock.  203,  Fed.  Cas,  No. 
8,411,  infra,  II.,  while  conceding  that  the 
rule  was  otherwise  with  respect  to  torts, 
said  that  it  was  admitted  that,  on  a  corftract 
respecting  land,  an  action  is  sustainable 
wherever  the  defendant  may  be  found. 

So,  though  an  action  of  ejectment  is  local, 
and  a  Federal  district  court  of  Nevada  is 
powerless  to  enter  a  judgment  of  ejectment 
that  can  affect  the  posseijsion  of  land  in 
California,  yet  an  action,  joined  with  the 
ejectment  action,  for  rents,  issue,  and  prof- 
its of  the  land,  is  transitory,  and  may  be 
brought  in  the  district  of  Nevada.  Hcaley 
v.  Huniphrev,  27  C.  C.  A.  39,  48  U.  S.  App. 
437,  81  Fed.'^990. 

So,  an  action  upon  a  judgment  for  a  de- 
ficiency arising  upon  the  foreclosure  and 
sale  of  mortgaged  premises  may  be  main- 
tained in  a  state  other  than  that  in  which 
the  mortgaged  land  is  situated.  Reed  ▼. 
Chilson,  142  N.  Y.  152,  36  N.  E.  884. 

And  if  commenced  within  the  six  months 
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circuit  court,  the  appellant,  George  W. 
I^mith,  Bought  to  recover  of  the  appellees 
Southern  Railway  Company  and  Louisville 
&  Nashville  Railroad  Company  $1,000 
damages  for  the  destruction  hy  an  explo- 
sion of  dynamite  or  nitroglycerin  of  a 
house  of  which  he  was  the  owner;  it  being 
charged  in  the  petition  that  the  destruction 
of  the  house  was  caused  by  the  negligence 
of  appellees,  their  agents  and  servants,  in 
leaving  for  twelve  hours  on  a  track  of  their 
depot  yard  and  near  appellant's  house  in  the 
city  of  Jellico,  unguarded,  and  without  notice 
to  him  or  the  public  of  its  contents,  a  car 
loaded  with  the  explosives  mentioned,  which 
were  made  to  explode  by  the  further  neg- 
ligence of  appellees'  agents  and  servants  in 
running  against  the  car  containing  them 
engines,  tenders,  or  cars  belonging  to  ap- 
pellees. The  petition  contains,  in  substance, 
the  further  averments  that  appellees'  lines 
of  railroad  respectively  run  through  Ken- 
tucky and  Tennessee,  and  through  Whitley 
county,  in  the  state  first  named,  to  the  city 
of  Jellico,  which  is  situated  in  both  states 
and  divided  by  an  invisible  line  separating 
them;  that  the  depot  yard  in  Jellico  is 
partly  in  Kentucky  and  partly  in  Tennessee, 
and  contains  many  railroad  tracks  and 
switches,  some  of  which  lie  in  Kentucky  and 
some  in  Tennessee;  that  the  depot  yard  as 
well  as  the  tracks  and  switches  in  the  yard 
is  jointly  owned,  occupied,  and  used  by  ap- 
pellees. Southern  Railway  Company  and 
Ix)uisville  &  Nashville  Railroad  Company; 
that  the   car   containing  the   dynamite   or 


nitroglycerin  was,  at  the  time  of  the  ex- 
plosion of  its  contents,  standing  on  a  track 
of  appellees'  depot  yard  that  was  situated 
in  Whitley  county,  Kentucky,  and  that  ap- 
pellants' house  destroyed  by  the  explosion 
was  situated  in  Tennessee,  but  a  few  yards 
from  the  place  of  explosion.  Although  sum* 
mons  was  issued  against  each  of  the  ap- 
pellees, only  the  appellee  Southern  Railway 
Company  seems  to  have  been  served,  and, 
us  to  it,  service  was  had  through  its  station 
agent  residing  nearest  the  county  seat  of 
Whitley  county.  Demurrers  were  interposed 
by  appellees  to  the  jurisdiction  of  the  Whit- 
ley circuit  coilrt,  which  were  sustained  and 
the  action  dismissed,  and  from  the  judg- 
ment manifesting  that  ruling  of  the  court 
this  appeal  is  prosecuted. 

In  refusing  to  take  jurisdiction  of  the 
case,  the  circuit  court  seems  to  have  acted 
upon  the  theory  that  the  action  is  one  for 
an  injury  to  real  property,  and  therefore 
it  should  have  been  brought  in  the  state  and 
county  where  the  property  is  situated,  as 
provided  by  §  62,  subsec.  4,  Civ.  Code  Prac. 
The  Code  of  this  state  cannot  regulate  the 
venue  of  actions  that  may  be  brought  in 
Tennessee.  Its  provisions  apply  to  actions 
that  arise  or  may  be  brought  in  this  state; 
BO  the  question  whether  appellant  has  a 
cause  of  action  in  Tennessee  for  the  destruc- 
tion of  his  house,  and  in  what  county  there- 
of it  should  be  brought,  would  have  to  be 
determined  by  th^  laws  of  that  state,  or 
by  the  common  law.  The  question  here 
presented    for    decision,    however,    ia    not 


period  prescribed  by  the  New  Jersey  statute, 
an  action  may  be  maintained  in  New  York 
upon  a  bond  to  recover  the  deficiency  re- 
maining after  foreclosure  and  sale  of  mort- 
gaged premises  situated  in  New  Jersey,  the 
statute  of  which  provides  that,  in  case  of 
a  deficiency  it  shall  be  lawful  to  proceed  on 
the  bond  for  the  deficiency;  but  such  suit 
must  be  brought  within  six  months  from 
the  date  of  sale;  and  if  a  judgment 
is  recovered,  such  recovery  shall  open 
the  foreclosure  sale,  and  the  person  against 
whom  the  judgment  has  been  recovered 
may  redeem  the  property.  Hutchinson  v. 
Ward,  192  N.  Y.  376,  127  Am.  St.  Rep.  909, 
85  N.  £.  390. 

It  was  held  in  McFadden  v.  Innes,  60 
Misc.  543,  112  N.  Y.  Supp.  912,  that  an  ac- 
tion would  lie  in  New  York  to  cover  commis- 
sions upon  the  sale  of  real  property  situ- 
ated in  another  state,  notwithstanding  that 
both  parties  were  nonresidents  of  New  York. 

And  an  action  by  the  original  covenantee 
for  breach  of  a  covenant  in  a  deed,  being 
based  on  privity  of  contract,  is  transitory, 
and  may  be  brought  wherever  the  defend- 
ant may  be  found,  even  though  the  land 
is  in  another  state.  Phelps  v.  Decker,  10 
Mass.  267;  Mott  v.  Coddington,  1  Abb.  Pr. 
26  LJLA.CN.S.}  59 


N.  S.  290;  Jackson  v.  Hanna,  53  N.  C.  (8 
Jones,  L.)  188;  Holyoke  v.  Clark,  54  N. 
H.  578. 

The  same  principle  is  sustained  by  cases, 
not  within  the  scope  of  this  note,  holding 
that  the  action  need  not  be  brought  in  the 
county  in  which  the  land  is  situated. 

And  the  right  of  a  court  of  one  state  to 
entertain  such  an  action,  although  the  land 
is  in  another  state,  has  been  assumed  in 
many  cases  without  questioning  the  juris- 
diction; e.  g.f  Jackson  v.  Green,  112  Ind. 
341,  14  N.  E.  89 ;  Dalton  v.  Taliaferro,  101 
III.  App.  592;  Bethell  v.  Bethel],  64  Ind. 
428,  23  Am.  Rep.  650;  Craig  v.  Donovan, 
63  Ind.  513;  Looney  v.  Reeves,  5  Kan.  App. 
279,  48  Pac.  606;  Kling  v.  Sejour,  4  La. 
Ann.  128;  Hazelett  v.  Woodruff,  160  Mo. 
534,  51  &.  W.  1048. 

But  at  common  law,  an  action  by  a  re- 
mote grantee  for  a  breach  of  covenant  run- 
ning with  the  land,  being  based  on  privity 
of  estate,  is  local,  and  cannot  be  brought 
outside  of  the  state  or  country  in  which 
the  land  is  located,  unless  the  distinction 
between  local  and  transitory  actions  has 
been  abolished  at  the  forum.  Clark  v. 
Scudder,  6  Gray,  122;  White  v.  Sanborn, 
6  N.  H,  220.    The  principle  is  also  sustained 


030 


KENTUCKY  COURT  OF  APPEALS. 


Bbc. 


whether  appellant  has  a  remedy  under  the 
laws  of  Tennessee,  but  whether  he  may 
maintain  an  action  in  this  state  for  the 
alleged  destruction  of  his  house,  and,  if  so, 
where.  Accepting  as  true  the  averments  of 
the  petition,  and  this  we  must  do  upon  de- 
murrer, even  for  the  purpose  of  determining 
the  question  of  jurisdiction,  the  negligence 
which  caused  the  explosion  and  the  explo- 
sion itself  occurred  in  Kentucky  instanta- 
neously, resulting  in  the  destruction  of  ap- 
pellant's house,  situated  a  few  yards  distant, 
in  Tennessee.  This  court  has  never  passed 
upon  a  case  such  as  is  here  presented;  but 
the  important  question  it  brings  to  our  at- 
tention has  been  considered  by  the  courts 
of  other  states,  and  by  the  Supreme  Court 
of  the  United  States,  whose  decision  of  it 
leads  us  to  the  conclusion  that  the  Whitley 
circuit  court  has  jurisdiction  of  appellant's 
action. 

It  has  long  been  a  familiar  rule  of  the 
criminal  law,  and  is  now  a  part  of  the  stat- 
ute law  of  this  state,  that  when  an  ofTcnse 
grows  out  of  an  act  or  acts  begun  in  one 
county  or  state,  and  completed  in  another, 
such  offense  shall  be  deemed  to  have  been 
committed  in  either  county  or  state,  and 
may  be  dealt  with  in  a  court  of  competent 
jurisdiction  in  either  in  the  same  manner  as 
if  actually  and  wholly  committed  therein. 
Thus,  if  a  person  wrongfully  intending  to 
kill  another  stand  in  one  county  or  state, 
and  with  a  gun  shoot  and  wound  or  kill  his 
victim  while  the  latter  is  in  an  adjoining 
county  or  state,  the  wrongdoer  can  be  tried 


and  punished  for  the  crime  in  either  juris- 
diction. Ky.  Stat.  §  1147  (Ruaseirs  Stat! 
§  2817);  Crim.  Code  Pr.  §  24;  Com,  v. 
Jones,  118  Ky.  889,  82  S.  W.  643,  4  A.  &  E. 
Ann.  Cas.  1192;  Com.  v.  Ball,  126  Ky.  642, 
104  S.  W.  325.  The  rule  stated  has,  as  we 
shall  presently  see,  been  applied  to  injuries 
to  real  estate  sustained  In  one  jurisdiction 
from  an  act  committed  in  another  jurisdic- 
tion. While  at  the  common  law  and  by 
§  62,  Bubsec.  4,  Ky.  CIy.  Code  Prac,  an  ac- 
tion  for  injury  to  real  property  is  made 
local,  and  must,  therefore,  as  a  general  rule, 
be  brought  in  the  county  in  which  the  land 
is  situated,  this  rule  is  not  to  be  arbitrarily 
enforced  where  the  injury  to  the  real  estate 
results  from  a  cause  or  act  arising  or  occur- 
ring in  a  coimty  or  state  other  than  the  one 
in  which  it  is  situated,  for  in  such  a  state 
of  caae  the  law  seems  to  allow  the  owner 
of  the  real  estate  the  right  to  elect  whether 
he  will  sue  in  the  county  or  state  where  the 
land  lies,  or  in  that  in  which  the  act  caus- 
ing the  injury  was  committed. 

This  right  of  election  seems  to  have  first 
been  recognized  in  England,  in  Bulwer's 
Case,  mentioned  in  7  Coke,  1,  wherein  it 
was  said  in  applying  it  to  a  state  of  case  in 
which  the  injury  was  sustained  in  one  coun- 
ty from  a  cause  arising  in  another:  He 
(the  plaintiff)  may  unquestionably  main- 
tain his  action  in  either  county;  in  Bristol, 
where  the  obstruction  was  raised,  as  well 
as  in  Plymouth,  where  the  injury  was  sus- 
tained. Where  one  matter  in  one  county  is 
depending  upon  the  matter  in  another  coun- 


by  cases  not  within  the  scope  of  this  note, 
holding  that  tlie  action  must  be  brought  in 
the  county  in  which  the  lan^  lies. 

In  Clark  v.  Scudder,  supra,  the  court  re- 
fused to  entertain  such  an  action,  notwith- 
standing plaintiff's  contention  that,  as  both 
he  and  the  defendants  were  inhabitants  of 
Massachusetts,  he  was  without  remedy  un- 
less he  could  maintain  an  action  there. 

This  exception  as  to  actions  on  covenants 
running  with  the  land  is  sustained  by  many 
cases,  not  within  the  scope  of  this  note, 
denying  the  right  of  a  court  to  entertain 
such  an  action  when  the  land  was  beyond 
the  territorial  jurisdiction,  although  within 
the  same  state  or  country. 

The  common-law  rule,  however,  as  to 
actions  based  oii  covenants  running  with 
the  land,  has  been  abrogated  even  as  to 
land  in  other  states,  in  tliose  states  in 
which  the  distinction  between  local  and 
transitory  actions,  in  respect  of  this  par- 
ticular kind  of  actions,  has  been  abolished 
by  statute.  See  Coleman  v.  Lucesingeb, 
post,  934. 

Thus,  in  Tillotson  v.  Prichard,  60  Vt.  94, 
6  Am.  St.  Rep.  95,  14  Atl.  302,  the  court 
said  that  at  common  law  an  action  by  a 
remote  grantee  for  breach  of  a  covenant  was 
local,  and  could  be  maintained  only  in  the 
26  UR.A.(N.S.) 


state  where  the  land  was  situated;  but 
that,  under  the  Vermont  statute,  the  action 
was  transitory,  and  therefore  could  be  main- 
tained although  the  land  was  situated  out 
of  the  state. 

Oliver  v.  Loye,  59  Miss.  323,  was  a  bill  by 
a  subsequent  grantee  against  the  original 
grantor,  with  covenant  of  warranty,  to  ob- 
tain reimbursement  for  expenditures  made 
in  resisting  a  suit  and  in  extinguishing  a 
paramount  title.  The  fact  that  the  suit 
was  in  equity  was  suflTieicnt  to  take  it  out 
of  the  common-law  rule  last  above  stated, 
since  a  suit  in  equity  was  never  hampered 
by  distinctions  between  local  and  transitory 
causes  of  action.  But  the  court  went  far- 
ther, and  intimated  that,  as  such  distinc- 
tion had  been  abolished  in  Mississippi,  even 
as  applied  to  courts  of  law,  the  action  could 
have  been  maintained,  even  if  it  had  been  at 
law  instead  of  equity.  The  court  said  in 
this  connection:  "The  common-law  distinc- 
tion in  local  and  transitory  actions  does 
not  exist  here.  The  statute  alone  governs, 
and  we  cannot  disregard  it,  and  because, 
under  the  common  law,  no  remedy  could  be 
had  by  the  assignee  of  a  covenantee  in  a 
covenant  of  warranty  of  title  of  land  lying 
in  another  state,  deny  a  remedy  in  the 
courts  of  this  state  which  does  not  treat 
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ty,  the  plaintiff  may  choose  in  whieh  county 
it  will  bring  the  action.  In  Barden  ▼. 
Crocker,  10  Pick.  383,  Ruckman  v.  Green,  0 
Hun,  225,  supreme  court,  and  Pilgrim  ▼. 
Mellor,  1  111.  App.  448,  the  doctrine  an- 
nounced in  Bulwer's  Case  was  elaborately 
discussed  and  fully  approved.  The  question 
was  again  before  the  Illinois  court  of  ap- 
peals for  consideration  in  the  case  of  Ohio 
&  M.  R.  COb  y.  Combs,  43  111.  App.  119,  in 
the  opinion  of  which  it  is  said:  "The  ob- 
jection that  the  suit  cannot  be  maintained 
in  St.  Clair  county,  the  land  alleged  to  be 
injured  lying  in  Madison  county,  is  not 
sustained,  as,  when  an  injury  has  been 
caused  by  an  act  in  one  county  to  land 
situated  in  another,  the  venue  may  be  laid 
in  either.  .  .  .  And  the  obstruction  com- 
plained of  in  this  case  is  in  St.  Clair  coun- 
ty." The  conclusion  thus  expressed  in  the 
opinion,  supra,  is  supported  by  the  follow- 
ing citation  of  authorities:  Gould,  PI.  5th 
ed.  chap.  3,  §  108;  Chitty,  PI.  10th  ed.  281; 
Pilgrim  v.  Mellor,  supra.  It  is  true  that  in 
each  of  the  cases  thus  far  cited  the  question 
of  jurisdiction  arose  as  to  an  injury  sus- 
tained to  realty  in  one  county  from  an  act 
committed  or  cause  originating  in  an  ad- 
joining county  of  the  same  state,  but  no 
sound  reason  can  be  urged  against  the  ap- 
plication of  the  doctrine  in  question  where, 
as  in  the  instant  case,  the  injury  was  in- 
flicted in  one  state  from  an  act  or  cause 
occurring  in  an  adjoining  state.  Indeed, 
abundant  authority  for  such  application  of 
the  doctrine  may,  as  already  intimated,  be 


found  in  the  decisions  of  the  courts  of  other 
states,  some  of  which  it  may  be  instructive 
to  notice. 

In  Thayer  v.  Brooks,  17  Ohio,  489,  49  Am. 
Dec.  474,  the  plaintiff  sued  in  Ohio  to  re* 
cover  damages  for  a  nuisance  resulting  in 
the  diversion  of  the  water  from  his  mill 
The  mill  was  situated  in  Ohio,  but  Was 
operated  by  a  stream  having  its  source  in 
part  of  the  land  of  the  defendant  situated 
in  Pennsylvania.  By  ditching  his  land,  the 
latter  so  diminished  the  supply  of  water  at 
the  plaintiff's  mill  as  to  materially  interfere 
with  its  operation  and  injure  the  property. 
In  passing  upon  the  question  whether  the 
action  could  be  maintained  in  Ohio,  the 
court  said:  "The  error  first  assigned  pre* 
sents  for  our  consideration  the  question 
whether  case  for  nuisance  can  be  maintained 
in  this  state,  the  property  injured  lying 
wholly  within  the  jurisdiction  of  the  state, 
but  where  the  acts  causing  the  injury  com- 
plained of  were  done  wholly  without  the 
jurisdiction  and  in  another  state.  The  ac- 
tions of  trespass  and  trespass  on  the  case 
for  injuries  to  land  are  local,  and  in  all 
cases  where  the  act  done  and  the  injury 
sustained  are  wholly  in  a  foreign  jurisdic- 
tion, the  place  of  the  injury  is  the  place  of 
the  trial.  This  doctrine  is  universally 
recognized  as  a  rule  of  the  common  law. 
Watts  V.  Kinney,  23  Wend.  484;  Doulson 
V.  Matthews,  4  T.  R.  503.  It  was  sustained 
by  Chief  Justice  Marshall,  after  a  full  ex- 
amination, in  Livingston  v.  Jefferson,  1 
Brock.  203,  Fed.  Cas.  No.  8,411.    The  action 


such  an  action  as  a  local  one.  The  courts 
which  have  held  such  an  action  not  main- 
tainable have  done  so  under  stress  of  the 
common  law,  which  they  felt  so  bound  them 
as  to  constrain  them  to  do  what  reason  re- 
volted at." 

The  foregoing  language  from  Oliver  v. 
Loye  was  quot^  with  approval  in  Worley 
V.  Hineman,  6  Ind.  App.  240,  33  N.  E.  260, 
where  the  court,  after  having  determined 
that  the  existence  of  a  covenant  running 
with  the  land  in  a  deed  executed  in  Indiana 
of  land  in  Illinois  should  be  determined  by 
the  law  of  Indiana,  and  that  according  to 
that  law,  the  deed  did  contain  such  a  cove- 
nant, affirmed  the  allowance  of  a  claim  for 
breach  of  the  covenant  in  favor  of  a  remote 
grantee  against  the  estate  of  the  grantor. 
The  question  of  jurisdiction,  however,  does 
not  seem  to  have  been  raised  by  counsel ;  and 
the  remarks  of  the  court  on  the  subject  are 
interpolated  in  an  argument  addressed  to 
the  point  whether  the  existence  of  a  cove- 
nant running  with  the  land  should  be  deter- 
mined by  the  law  of  Indiana,  where  the  deed 
was  executed  and  the  parties  resided,  or  by 
the  law  of  Illinois,  where  the  land  was  situ- 
ated. It  may  be  questioned,  tlierefore, 
whether  this  case  involves  a  deliberate  de- 
eision  of  the  jurisdictional  question,  though 
M  LJLA.(K.S.) 


some  of  the  language  of  the  opinion,  apart 
from  the  context,  especially  in  view  of  the 
affirmance  of  the  judgment  allowing  the 
claim,  seems  so  *to  indicate. 

So,  the  right  of  a  court  to  entertain  an 
action  by  a  remote  grantee  for  breach  of 
a  covenant  running  with  the  land  in  a  deed 
of  land  in  another  state  has  been  assumed 
in  a  number  of  cases,  without  questioning 
the  jurisdiction;  e.  g.,  Fisher  v.  Parry,  68 
Ind.  465;  Matheny  v.  Stewart,  108  Mo.  73, 
17  S.  W.  1014;  Riley  v.  Burroughs,  41  Neb. 
296,  59  N.  W.  929. 

In  Hesser  v.  Johnson,  57  Neb.  165,  77  N. 
W.  406,  it  was  expressly  held  that  an  action 
would  lie  in  Nebraska  for  breacli  of  a  cove- 
nant against  encumbrances,  notwithstanding 
that  the  land  conveyed  was  in  Iowa,  by  the 
law  of  which  such  a  covenant  runs  with  the 
land.  It  does  not  appear,  however,  whether 
the  action  was  by  the  immediate  grantee  or 
by  a  remote  grantee. 

The  question  as  what  law  governs  with 
respect  to  covenants  presents,  of  course,  an- 
other question,  which  is  considered  in  a 
note  to  Clement  v.  Willett,  17  L.R.A.(N.S.) 
1094. 

It  was  held  in  Whitaker  v.  Forbes,  24 
Week.  Rep.  241,  that,  prior  to  the  abolition 
of  local  venues,  at  least,  an  action  was  not 
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in  that  case  was  for  a  trespass  upon  lands 
in  New  Orleans,  and  was  brought  in  Vir- 
ginia. It  was  dismissed  for  want  of  juris- 
diction. Judge  Story  aflirms  the  doctrine 
in  his  Conflict  of  Laws,  §  564:  'Real  ac- 
tions must  be  brought  in  the  forum  rei  sitceJ 
.  .  .  The  position  has  been  presented  by 
plaintiff's  counsel  as  conclusive  of  the  case 
upon  the  first  assignment  of  error.  We  have 
not  so  considered  the  law.  The  act  was 
done  in  Pennsylvania.  The  injury  which 
was  occasioned  by  that  act  was  sustained 
in  Ohio.  In  such  a  case  it  is  believed  the 
suit  would  well  lie  in  either  state.  *When 
an  injury  has  been  caused  by  an  act  done 
in  one  county  to  land,  etc.,  situated  in  an- 
other, the  venue  may  be  laid  in  either.' 
1  Chitty,  PI.  299,  and  cases  referred  to."  In 
Rundle  v.  Delaware  &  R.  Canal,  1  Wall.  Jr. 
276,  Fed.  Cas.  No.  12,139,  the  other  side  of 
the  rule  declared  to  be  the  law  in  Thayer 
V.  Brooks,  supra,  and  by  Chitty,  viz..  That 
the  action  may  also  be  brought  where  the 
wrongful  act  is  done,  was  approved  in  an 
able  opinion  by  Justice  Grier  of  the  Supreme 
Court,  presiding  at  the  time  in  the  circuit 
court  of  the  United  States  for  the  state  of 
New  Jersey.  It  was  here  held  that  a  per- 
son residing  in  Pennsylvania  and  owning 
mill  property  in  that  state  might  maintain 
an  action  in  the  circuit  court  of  the  United 
States  in  New  Jersey  for  injuries  to  his  mill 
property  caused  by  the  wrongful  act  of  the 
canal  company,  committed  in  the  latter 
state,  in  drawing  with  its  canal  water  from 
the  river  by  which  the  mill  was  operated. 


In  declaring  the  right  of  the  plaintiff  to 
sue  either  in  Pennsylvania,  where  the  prop- 
erty injured  was  situated,  or  in  New  Jersey, 
where  the  act  causing  the  injury  was  com- 
mitted, the  court  said:  "It  has  been  ob- 
jected to  the  application  of  this  doctrine  to 
the  present  case  that  it  refers  to  counties 
which  adjoin,  and  not  to  sovereign  states. 
This  is  a  distinction,  it  is  true,  between  the 
cases  cited  and  the  present,  but  we  have 
heard  no  reason  given  why  it  should  make 
a  difference.  Actions  may  be  maintained  in 
the  courts  of  New  Jersey  by  a  Pennsyl- 
vanian  to  recover  a  debt  or  damage  for  a 
personal  injury;  and  why  not  for  an  in- 
jury to  real  property?  The  answer  must  be 
because  the  action  is  local,  and  not  transi- 
tory. The  difficulty  is  caused  not  by  any 
principles  of  international  law,  but  by  the 
common  law,  which  is  the  same  in  both 
states.  By  the  common  law,  then,  it  must 
be  solved.  The  objection  is  founded  not  on 
the  plaintiff's  right  to  a  remedy,  but  on  the 
mode  of  trial;  and  la,  after  all,  but  an  ob- 
jection to  the  venire.  But  I  have  shown 
that  the  venire  is  well  laid  in  New  Jersey 
(which,  as  regards  this  court,  forms  one 
county),  because  the  nuisance  complained  of 
w«as  created  in  that  state.  If,  then,  the 
action  be  local,  and  this  its  proper  venue, 
wliat  is  the  value  of  the  distinction?  The 
plea  to  the  jurisdiction  must  therefore  be 
overruled."  It  may  be  remarked  that  this 
case  went  to  tlie  Supreme  Court,  and  the 
judgment  as  to  the  question  of  jurisdiction 
was  affirmed.     14  How.  80,  14  L.  ed.  335. 


maintainable  in  England  in  respect  of  a 
rent  cliarged  upon  land  in  Australia.  Lord 
(bairns  expressly  refrained  from  expreasinj? 
any  opinion  whether  such  an  action  could 
be  maintained  since  the  abolition  of  local 
venues. 

Assumpsit  lies  in  Pennsylvania  for  the 
use  and  occupation  of  land  in  New  Jersey, 
as  the  action  is  founded  on  privity  of  con- 
tract, and  not  on  privity  of  estate.  Hen- 
Wood  v.  Cheeseman,  3  Serg.  &  R.  600.  Tilg'i- 
man,  Ch.  J.,  said:  *'With  regard  to  actions 
for  the  recovery  of  rent,  I  take  the  law  to 
stand  thus:  Where  the  action  is  brought 
by  the  lessor  against  the  lessee,  being  found- 
ed on  the  mere  privity  of  contract,  it  is 
transitory,  and  may  be  brought  out  of  the 
county  or  state  in  which  the  land  lies.  But 
if  the  lessor  assigns  the  reversion,  and  the 
action  is  brought  by  the  assignee  of  the  re- 
version against  the  lessee,  there  is  a  dis- 
tinction founded  on  the  form  of  the  action 
which  may  be  brought.  The  assignee  may,  in 
such  case,  maintain  an  action  of  debt  at 
common  law,  which,  being  founded  solely  on 
privity  of  estate  (for  the  privity  of  con- 
tract is  destroyed  by  the  assignment  of  the 
reversion),  is  local.  Or  he  may  have  an 
action  of  covenant  by  virtue  of  the  statute 
(32  Hen.  VIIL,  chap.  34),  which  transfers 
the  privity  of  contract  from  the  assignor 
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to  the  assignee;  and  this  action,  not  being 
founded  on  privity  of  estate,  but  of  contract, 
is  transitory,  and  may  be  brought  anywhere. 
This  distinction  is  taken  in  the  case  of 
Thursby  v.  Plant,  1  Wms.'  Saund.  237,  which 
is  cited  by  the  court  in  Thrale  v.  Cornwall, 
1  Wils.  105,  witli  this  remark,  'that  it  had 
always  been  held  for  good  law.*  We  may 
take  the  rule  then  to  be  that,  where  the 
action  is  founded  on  privity  of  estate  it  is 
local;  where  on  privity  of  contract,  it  is 
transitory.  I  have  laid  down  this  rule  when 
the  action  is  brought  by  the  lessor  or  the 
assignee  of  the  reversion  against  the  lessee. 
It  is  unnecessary  to  speak  now  of  actions 
brought  against  the  assignee  of  the  lessee." 

An  action  of  covenant  for  rent  reserved 
in  a  lease,  brought  by  the  lessor  against  the 
assignee  of  the  lessee,  although  local  at 
common  law,  is  not  so  in  Vermont,  the 
common  law  in  this  respect  having  been 
superseded  by  the  Vermont  statute  regulat- 
ing the  places  in  which  actions  shall  be 
brought;  and  none  are  local  unless  made  so 
by  a  statute.  University  of  Vermont  ▼. 
Joslyn,  21  Vt.  52.  The  land  in  this  case, 
however,  was  in  Vermont,  though  in  a  coun- 
ty other  than  that  in  which  the  action  was 
brought. 

An  action  may  be  maintained  in  England 
between  limited  companies  domicilod  in  tbo 
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The  supreme  courts  of  Tennessee  and 
Texas  have  passed  upon  the  question  under 
consideration  with  a  like  result.  In  the 
case  of  Ducktown  Sulphur,  Copper,  &  Iron 
Co.  V.  Barnes  (Tenn.)  60  S.  W.  693,  resi- 
dents of  Georgia  brought  suits  in  Tennessee 
to  recover  damages  for  injuries  sustained 
to  their  lands,  timber,  and  crops  situated 
in  Georgia  from  the  gases  and  fumes  em- 
anating from  the  copper  works  of  the  de- 
fendant, situated  in  Tennessee.  The  defend- 
ant, by  a  bill  in  equity,  filed  in  Tennessee, 
sought  to  enjoin  the  court  of  that  state 
from  proceeding  with  the  trial  of  the  actions 
for  damages  upon  the  ground  that  the  court 
was  without  jurisdiction,  as  the  injuries 
complained  of  were  inflicted  in  Georgia. 
But  the  supreme  court  of  Tennessee  rejected 
the  contention,  and. sustained  the  jurisdic- 
tion of  the  court  of  tliat  state.  In  the  Texas 
case  (Armendiaz  v.  Stillman,  54  Tex.  G23) 
the  plaintiff,  a  citizen  of  Texas,  sued  in  the 
county  in  Texas  where  the  act  was  commit- 
ted for  injuries  caused  by  placing  an  ob- 
struction in  the  bed  of  the  Rio  Grande, 
whereby  the  current  of  the  river  was  thrown 
upon  plaintiff's  land,  situated  upon  the 
Mexican  side  of  the  river,  resulting  in  its 
washing  6.way  and  destruction.  Upon  the 
state  of  facts  thus  presented,  the  supreme 
court  declared  that  "in  such  a  case,  even 
by  the  technical  rule  of  the  common  law, 
the  action  may  be  maintained  either  in  the 
jurisdiction  where  the  act  was  committed, 
or  in  that  in  which  the  injury  was  sus- 
tained;*' citing  and  quoting  with  approval 


from  Thayer  v.  Brooks  and  Bundle  v.  Dela- 
ware &  R.  Canal,  supra.  It  is,  however, 
proper  to  add  that  the  court  further  held 
that  the  action,  independently  of  common- 
law  rules,  was  properly  brought  where  the 
defendant  resided,  which  was  where  the  act 
complained  of  was  committed.  Other  cases 
sustaining  this  doctrine  may  be  found  in  22 
Cyc.  Law  &  Proc.  beginning  with  page  780. 
While  the  authorities  do  not  all  suggest 
the  same  reason  for  the  well-recognized  rule 
of  the  common  law  referred  to,  the  true  rea- 
son, we  think,  lies  sufficiently  near  the  sur- 
face to  be  readily  seen  and  understood.  It 
is  that  the  injury  and  wrongful  act  are  to 
be  regarded  as  having  occurred  together  or 
in  immediate  connection  and  in  the  same  ju- 
risdiction, or  either  of  two  jurisdictions. 
Consequently  the  venue  may  be  laid  in 
either  jurisdiction.  Applying  the  rule  in 
question  and  the  reason  for  its  adoption  to 
the  facts  of  the  case  in  hand,  we  will,  for 
the  purposes  of  the  demurrer,  accept  as  con- 
clusive the  averments  of  the  petition  that 
the  explosion  of  the  dynamite  in  appellees' 
car,  as  well  as  the  alleged  negligent  acts  of 
their  servants,  causing  it,  occurred  in  Ken- 
tucky, and  that  the  force  of  the  explosion 
was  equally  effective  in  Tennessee,  and  as 
instantly  destructive  of  appellant's  house, 
standing  in  the  latter  state,  as  of  other  con- 
tiguous buildings  and  property  situated  in 
Kentucky;  so,  after  all,  the  entire  happen- 
ing, though  beginning  in  Kentucky  with  the 
alleged  acts  of  negligence  on  the  part  of 
appellees'    servants,   causing   the   explosion,  ' 


Argentine  Republic,  but  having  registered 
offices  in  London,  to  recover  the  rent  of, 
and  reimbursements  for  certain  expenditures 
upon,  a  railway  station  in  Buenos  Ay  res, 
of  which  the  defendant  was  let  into  posses- 
sion by  the  plaintiff  on  condition  that  the 
defendant  would  pay  the  plaintiff  an  an- 
nual rent  and  maintenance.  Buenos  Ayres 
&  E.  P.  R.  Co.  V.  Northern  R.  Co,  L.  R.  2 
Q.  B.  Div.  210. 

An  action  will  lie  in  Louisiana  for  the 
recovery  of  the  proceeds  of  a  sale  of  real 
property  in  Mississippi.  Edwards  v.  Bal- 
lard, 14  La.  Ann.  362. 

As  to  jurisdiction  of  equity  over  suit  for 
an  accounting  in  respect  of  the  proceeds  of 
real  property  in  another  state  or  country, 
see  note  to  Proctor  v.  Proctor,  69  L.R.A. 
691. 

An  action  at  law  for  damages  for  breach 
of  contract  to  convey  will  undoubtedly  lie 
in  the  court  of  a  state  or  a  country  other 
than  that  in  which  the  land  is  located,  if 
the  defendant  is  personally  subject  to  the 
jurisdiction.  There  seem,  however,  to  be 
no  express  decis.ons  on  the  point,  probably 
because  the  jurisdiction  under  such  circum- 
stances has  been  generally  assumed.  It  will 
be  observed  by  referring  to  the  note  to  Proc- 
tor V.  Proctor,  69  L.R.A.  681,  that  courts  of 
equity  have  very  commonly  entertained  suits 
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for  the  specific  performance  of  contracts 
for  the  purchase  of  land  in  another  state 
or  country,  notwithstanding  that  such  suits 
indirectly  affect  the  title  to  the  property. 
A  fortiori  an  action  at  law  should  lie  in  an-  , 
other  state  or  country  to  recover  the  dam- 
ages for  breach  of  such  a  contract. 

Of  course  the  jurisdiction  of  a  court  of 
one  state  over  an  action  on  a  contract  in  re- 
lation to  land  in  another  may,  under  the 
local  law,  be  defeated  by  reason  of  the  ex- 
istence of  special  circumstances  in  addition 
to  the  location  of  the  land  beyond  the  terri- 
torial jurisdiction;  as,  for  instance,  in  Day 
V.  Sun  Ins.  Office,  40  App.  Div.  305,  57  N. 
Y.  Supp.  1033  ( iudofment  affirmed  on  opinion 
below  in  167  N.  Y.  543,  60  N.  E.  1110), 
where  the  jurisdiction  of  a  New  York  court 
over  an  action  on  a  policy  of  insurance  on 
property  situated  in  New  Jersey  was  denied 
upon  the  ground  that  the  plaintiff  was  a 
nonresident,  the  defendant  a  foreign  corpora- 
tion, and  the  contract  was  made  in  New 
Jersey.  This  class  of  cases,  however,  is  not 
within  the  scope  of  the  note. 

//.  Action   "based   on   tort  against  real 

property. 

The  general  rule. 

It  is  established   by   the  great  majority* 
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and  ending  with  the  destruction,  in  Ten- 
nessee, of  Appellant's  house,  was  but  one 
transaction,  or  a  single  accident,  transpiring 
upon  and  on  either  side  of  an  invisible  line 
separating  the  two  states.  Therefore  it  oc- 
curred in  both  at  the  same  time,  and  for 
that  reason  should  be  regarded  as  having 
occurred  wholly  in  either.  This  being  true, 
it  can  well  be  said  that  the  action  was 
properly  brought  by  appellant  in  Whitley 
county,  Kentucky,  the  place  where  the  in- 
jury complained  of  was,  in  contemplation 
of  law,  received.  The  petition  is  silent  as 
to  the  place  of  appellant's  residence,  but 
does  allege  that  appellees'  railroads,  re- 
spectively, run  through  Whitley  county,  and 
these  averments,  together  with  our  finding 
from  the  facts  otherwise  alleged,  as  to  the 
destruction  of  appellant's  house,  that  the 
same  should  be  held  to  have  occurred  in 
Whitley  county  and  in  this  state,  show  a 
sufficient  compliance  with  the  provisions  of 
the  Kentucky  Civil  Code  of  Practice.  We 
cannot,  without  unduly  extending  the  opin- 
ion, comment  in  detail  upon  the  authorities 
relied  on  by  appellees'  learned  counsel  in 
support  of  their  contention  as  to  the  want 
of  jurisdiction  in  the  Whitley  circuit  court, 
but  deem  it  sufficient  to  say  that,  with,  per- 
haps, two  exceptions,  they  do  not,  in  our 
view  of  the  matter,  conflict  with  those  cited 
in  the  opinion;  and  a  careful  examination 
of  them  will,  it  is  believed,  show,  either  that 
they  are  based  upon  facts  unlike  those  of 
the  instant  case,  or  present  instances  in 
'which  the  rule  laid  down  by  Chief  Justice 


Marshal]  in  Livingston  ▼.  Jefferson,  1 
Brock.  203,  Fed.  Cas.  No.  8,411,  governed 
because  both  the  injury  and  the  act  causing 
it  occurred  wholly  in  another  and  distant 
state. 

For  the  reasons  indicated,  the  judgment 
is  reversed  and  cause  remanded  that  the  de- 
murrer to  jurisdiction  may  be  overruled, 
and  such  further  proceedings  had  as  may 
be  consistent  with  the  opinion* 
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V. 

J.  A.  LUCKSINGER,  Hespt. 
(224  Mo.  1,  123  S.  W.  441.) 

Action  —  venue  —  breach  of  warranty. 

1.  An  action  to  recover  damages  for 
breach  of  covenants  of  warranty  and  seisin 
in  'a  deed  does  not  affect  the  title  to  real 
estate,  within  the  meaning  of  a  statute  re- 
quiring suits  affecting  title  to  be  brought 
in  the  county  where  the  land  is  located. 

Same  —  statutory  provision. 

2.  The  common-law  rule  as  to  the  bring- 
ing of  actions  in  the  county  where  the  sub- 
ject-matter is  located  is  changed  by  a  stat- 
ute which  purports  to  provide  for  every 
contingency  as  to  the  bringing  of  suits. 

Conflict  of  laws  —  failure  to  prove  lex 
loci  —  effect. 

3.  An  action  for  damages  for  breach  of 
covenant  of  seisin  in  a  deed  of  lands  located 


of  the  English  and  American  decisions, 
though,  as  subsequently  shown,  there  are 
some  cases  to  the  contrary,  that  an  action 
eat  delicto,  based  upon  a  tort  against  real 
property,  is  local,  and  cannot  be  maintained 
in  a  state  or  country  other  than  that  in 
which  the  land  is  located.  Probably  the 
clearest  exposition  of  the  origin,  basis,  and 
scope  of  this  rule,  and  the  best  statement  of 
objections  to  it,  are  to  be  found  in  the 
opinion  of  Chief  Justice  Marshall  in  the 
case  of  Livingston  v.  Jefferson,  1  Brock.  203, 
Fed.  Cas.  No.  8,411.  He  there  points  out 
that  originally,  since  every  fact  must  be 
tried  by  a  jury  of  the  vicinage,  the  jurisdic- 
tion of  the  court  was  necessarily  local  with 
respect  to  every  species  of  action,  but  that, 
as  the  superior  courts  of  England  had  power 
to  direct  a  jury  to  every  part  of  the  King- 
dom, their  jurisdiction  could  be  restrained 
by  this  principle  only  to  cases  arising  out 
of  transactions  which  occurred  without  the 
realm;  that  the  only  reason  for  alleging  the 
particular  county  in  which  the  cause  of  ac- 
tion arose  was  to  furnish  a  venue,  and  that, 
for  the  purpose  of  jurisdiction,  it  was  suffi- 
cient to  aver  that  the  transaction  out  of 
which  the  cause  of  action  arose  occurred 
within  the  realm.  He  then  shows  that  the 
courts,  without  lepfislative  aid,  by  means  of 
the  fiction  that  the  place  where  the  cause 
20  L.R.A.(N.S.) 


of  action  occurred  was  within  the  realm, 
even  though  the  fact  was  otherwise,  took  ju- 
risdiction of  all  personal  torts  wherever  the 
wrong  may  in  lact  have  been  committed, 
and  of  all  contracts,  wherever  executed,  even 
contracts  respecting  lands  that  were  in  fact 
situated  beyond  the  realm ;  but  that  they  re- 
fused to  apply  the  fiction  to  actions  of 
trespass  on  lands  beyond  the  realm,  the  dis- 
tinction taken  being  *'that  actions  are 
deemed  transitory  where  the  transactions 
on  which  they  are  founded  might  have  taken 
place  anywhere;  but  are  local  where  their 
cause  is,  in  its  nature,  necessarily  local." 
The  chief  justice,  out  of  deference  to  the 
English  decisions,  reluctantly  adopted  this 
distinction,  and  accordingly  held  that  a 
United  States  circuit  court  for  the  district 
of  Virginia  could  not  take  cognizance  of  an 
action  for  trespass  upon  land  within  the 
United  States,  but  beyond  the  limits  of  the 
district,  notwithstanding  that  the  defendant 
was  a  resident  of  Virginia.  He,  however,  in- 
timated his  strong  personal  approval  of  tbe 
statement  of  Lord  Mansfield  in  Mostyn  ▼. 
Fabrigas,  Cowp.  pt.  1,  p.  161,  that  the  true 
distinction  in  respect  of  jurisdiction  was 
between  proceedings  which  are  in  rem,  in 
which  the  effect  of  the  judgment  cannot  be 
had  unless  the  thing  lies  within  the  reach 
of  the  court,  and  proceedings  against  the 
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in  another  state  will  be  governed  by  the 
law  of  the  forum  if  the  law  of  the  place 
where  the  lands  are  located  is  not  pleaded 
or  proved  in  the  action. 

Warranty    —   breach   —   rights   of   as- 
signee. 

4.  A  warranty  of  seisin  of  an  indefeasible 
estate  in  fee  simple  in  a  deed  of  real  estate, 
which  is  broken  at  the  time  it  is  made 
runs  with  the   land,  so  that  a  subsequent 

? grantee  can  maintain  an  action  for  damages 
or    breach    thereof    against    the    original 
vendor. 

Pamages  —  breach  of  covenant  —  fail- 
ure to  prove  consideration. 

5.  Nominal  damages  only  can  be  awarded 
a  remote  grantee  for  breach  of  covenants  of 
seisin  and  warranty  in  a  deed  of  real  estate, 
where  there  is  no  proof  of  the  consideration 
paid  by  him  or  the  intermediate  grantor  for 
the   property. 

« 

(November  20,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  St.  Clair  County 
in  her  favor  for  a  sum  less  than  was  de- 
manded in  an  action  brought  to  recover 
damages  for  breach  of  covenants  of  war- 
ranty and  seisin  in  a  deed  of  certain  lands. 
Aflirmcd. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Xcaring  &  Town  send,  for  ap- 
pellant : 

On  a  covenant  of  warranty  or  seisin, 
where  the  original  grantee  has  sold  the  land 
to  another,  and  the  second  purchaser  has 
been  evicted,  the  damage  he  has  sustained 
is  the  value  of  the  land  at  tlie  time  of  the 


purchase,  and  the  right  of  recovery  against 
the  first  grantor  upon  the  original  cove* 
nant  must  be  limited  to  the  actual  loss. 

Dickson  v.  Desire,  23  Mo.  166,  66  Anu 
Dec.  661 ;  Brooks  v.  Black,  68  Miss.  161,  11 
L.R.A.  176,  24  Am.  St.  Rep.  269,  8  So.  332, 

The  title  to  real  estate  is  not  involved  in 
a  suit  upon  covenant  of  warranty. 

Luther  v.  Brown,  132  Mo.  72,  33  S.  W. 
442;  Hannibal  &  St.  J.  R.  Co.  v.  Mahoney, 
42  Mo.  467;  Schnelle  k  Q.  Lumber  Co.  v. 
Barlow,  34  Fed.  863;  Matheny  v.  Stewart, 
108  Mo.  76,  17  S.  W.  1014;  Coleman  v.  Ly- 
man, 42  Ind.  201;  Tillotson  v.  Prichard,  60 
Vt.  04,  6  Am.  St.  Rep.  06,  14  Atl.  302; 
Oliver  v.  Loye,  59  Miss.  320. 

An  action  by  the  covenantee  for  a  breach 
of  warranty  of  title  is  transitory. 

Oliver  v.  Loye,  supra;  Miller  v.  Thur- 
mond, 20  Mo.  477;  Uolyoke  v.  Clark,  64  N. 
H.  678;  8  Am.  &  £ng.  Enc.  Law,  2d  ed.  p. 
222. 

The  conveyance  by  the  covenantee  to  a 
subsequent  grantee  is  an  assignment  of  such 
right  of  action. 

Matheny  v.  Stewart,  supra;  Allen  v. 
Kennedy,  01  Mo.  324,  2  S.  W.  142;  Johnson 
V.  Johnson,  170  Mo.  48,  60  L.R.A.  748,  70 
S.  W.  241 ;  Winningham  v.  Pennock,  36  Mo. 
App.  688;  Hendrix  v.  Dickson,  69  Mo.  App. 
206;  Langenberg  v.  Heer  Dry  Goods  Co.  74 
Mo.  App.  20. 

Mr.  Omar  E. '  Robinson,  for  respond- 
ent: 

An  action  by  a  remote  grantee  on  a  cove- 
nant of  warranty  is  local. 

Birney  v.  Uaim,  2  Litt.  (Ky.)  262;  Die- 


5ierson,  where  damages  only  are  demanded, 
'he  opinion  expressed  by  Lord  Mansfield 
in  the  case  referred  to,  that  an  action  for 
trespass  on  lands  is  transitory,  not  local, 
was  obiter,  as  it  was  given  in  an  action,  for  a 
personal  wrong,  which  was  admittedly  tran- 
sitory. Lord  Mansfield,  however,  referred 
to  two  earlier  cases  decided  by  himself  at 
nisi  prius,  in  -which  actions  were  sustained 
for  trespass  on  lands  lying  beyond  the 
realm ;  but  Chief  Justice  Marshall  points  out 
that  while  the  overbearing  infiuence  of  Lord 
Mansfield  might  have  sustained  those  deci- 
sions on  a  motion  for  a  new  trial,  such  mo- 
tion was  never  made ;  and  the  decisions  were 
expressly  referred  to  and  overruled  in  the 
subsequent  case  of  Doulson  v.  Matthews,  4 
T.  R.  503. 

Chief  Justice  Marshall  in  arguing  against 
the  soundness  of  the  rule,  which  he  neverthe- 
less reluctantly  assented  to  said:  'Mt  is  ad- 
mitted that  on  a  contract  respecting  lands 
an  action  is  sustainable  wherever  the  defend- 
ant may  be  found.  Yet,  in  such  a  case, 
every  difficulty  may  occur  that  presents  it- 
self in  an  action  of  trespass.  An  investiga- 
tion of  title  may  become  necessary,  a  ques- 
tion of  boundary  may  arise,  and  a  survey 
may  be  essential  to  the  full  merits  of  the 
cause.  Yet  these  difficulties  have  not  pre- 
26  L.R.A.(N.S.) 


vailed  against  the  jurisdiction  of  the  court. 
They  are  countervailed  and  more  than  coun< 
tervailed  by  the  opposing  consideration  that, 
if  the  action  be  disallowed,  the  injured  party 
may  have  a  .clear  right  without  a  remedy 
in  a  case  where  a  person  who  has  done  the 
wrong,  and  who  ought  to  make  the  com- 
pensation, is  within  the  power  of  the  court. 
That  this  consideration  should  lose  its  in- 
fluence where  the  action  pursues  a  thing  not 
in  the  reach  of  the  court  is  of  inevitable  ne- 
cessity; but  for  the  loss  of  its  influence 
where  the  remedy  is  against  the  person,  and 
is  within  the  power  of  the  court,  I  have  not 
yet  discerned  a  reason  other  than  a  technical 
one  which  can  satisfy  my  judgment.'' 


>» 


Trespass  guare  clauaum  fregit. 


I 


The  great  majority  of  American  decisions, 
as  well  as  the  English  decisions,  have  ad- 
hered to  the  rule  to  which  Chief  Justice 
Marshall  gave  his  reluctant  assent,  though, 
like  him,  the  courts  have  frequently  taken 
occasion  to  criticize  it  as  technical  and  with- 
out substantial  foundation  in  reason. 

The  following  cases,  applying  the  rule, 
have  held  that  an  action  of  trespass  quare 
clau9um  fregit  will  not  lie  in  one  state  or 
country  for  a  trespass   upon   land  in   an- 
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now  V.  Ellis,  6  Mass.  331;  White  v.  San- 
born, 6  N.  H.  224;  Clark  v.  Scudder,  6  Gray, 
]22;  Doulson  v.  Matthews,  4  T.  R.  503; 
Overruling  Mostyn  v.  Fabrigas,  Cowp.  pt.  1, 
p.  180;  Shelling  v.  Farmer,  1.  Strange,  646. 

A  covenant  of  seisin  of  an  indefeasible 
estate  in  fee  simple,  which  is  broken  when 
made,  does  not  run  with  the  land,  so  that  a 
remote  grantee  can  maintain  a  suit  for 
damages  against  the  original  covenantor. 

Rawle,  Covenants,  336;  Davidson  v.  Cox, 
10  Neb.  160,  4  N.  VV.  1035;  Blondeau  v. 
Sheridan,  81  Mo.  645;  Hall  v.  Bray,  51  Mo. 
288;  3  Washb.  Real  Prop.  394;  Chambers  v. 
Smith,  23  Mo.  179;  Shelby  v.  Hearne,  6 
Yerk.  512;  St.  Saviour's  Southwark  v. 
Smith,  3  Burr.  1271;  Grescot  v.  Green,  1 
Salk.  199;  Tillotson  v.  Boyd,  4  Sandf.  516; 
Cuthbertson  v.  Irving,  4  Hurlst.  &  N.  742; 
Walton  v.  Cronly,  14  Wend.  63;  Hintze  v. 
Thomas,  7  Md.  346;  Paul  v.  Nurse,  8  Barn. 


&  C.  486;  Patten  v.  Deshon,  1  Gray,  329; 
Johnson  v.  Sherman,  16  Cal.  287,  76  Am. 
Dec.  481;  Quackcnboss  v.  Clark,  12  Wend. 
567;  Armstrong  v.  Wheeler,  9  Cow.  89. 

The  plaintiff  could  recover  at  most  an 
amount  not  in  excess  of  the  purchase  money 
paid  by  her,  with  interest  thereon,  at- 
torney's fees,  and  costs,  and  as,  on  the  trial 
below,  she  failed  to  prove  any  actual  dam- 
ages, nominal  damages  only  may  be  allowed. 

8  Am.  &  Eng.  Enc.  Law,  pp.  190,  (iOS, 
609;  11  Cyc.  Law  &  Proc.  pp.  1162,  1164, 
1170;  Matheny  v.  Stewart,  108  Mo.  73,  17 
S.  W.  1014;  Dickson  v.  Desire,  23  Mo.  100, 
66  Am.  Dec.  661 ;  Hutchins  v.  Roundtree,  77 
Mo.  500;  Lambert  v.  Estes,  99  Mo.  608,  13 
S.  W.  284;  Phipps  v.  Tarpley,  31  Miss.  433; 
Brooks  V.  Black,  68  Miss.  161,  11  L.RA. 
176,  24  Am.  St.  Rep.  259,  8  So.  332;  White 
V.  Presly,  54  Miss.  313;  Hazelett  v.  Wood- 
ruff, 150  Mo.  540,  51  S.  W.  1048;  St.  Louis 


other :  Ellenwood  v.  Marietta  Chair  Co.  158 
U.  S.  105,  39  L.  ed.  913,  15  Sup.  Ct.  Rep. 
771;  Holderman  v.  Pond,  45  Kan.  410,  11 
L.R.A.  542,  23  Am.  St.  Rep.  734,  25  Pac. 
872;  Brown  v.  Irwin,  47  Kan.  50,  27  Pac. 
184;  Allin  v.  Connecticut  River  Lumber  Co. 
160  Mass.  560,  6  L.R.A.  410,  23  N.  E.  581; 
Hill  V.  Nelson,  70  N.  J.  L.  376,  57  Atl.  411 ; 
American  Union  Teleg.  Co.  v.  Middleton, 
80  N.  Y.  408;  Dodge  v.  Colby,  108  N.  Y. 
448,  16  N.  E.  703;  De  Courcy  v.  Stewart, 
20  Hun,  661;  Sprague  Nat.  Bank  v.  Erie 
R.  Co.  40  App.  Div.  69,  67  N.  Y.  Supp.  844 ; 
Hurd  V.  Miller,  2  Hilt.  540;  Niles  v.  Howe,. 
57  Vt.  388;  Tyson  v.  McGuineas,  25  Wis. 
666  (obiter)  ;  Doulson  v.  Matthews,  supra; 
British  South  Africa  Co.  v.  Compania  de 
Mocambique  [1893]  A.  C.  602,  reversing 
[1892]  2  Q.  B.  367  (see  infra  as  to  this 
case ) . 

It  was  held  in  Allin  v.  Connecticut  River 
Lumber  Co.  supra,  that  the  rule  which  pre- 
cludes the  maintenance  of  an  action  of  tres- 
pass quare  clausum  f regit  in  respect  of  land 
in  another  state  was  not  abrogated  as  a  re- 
sult of  the  Massachusetts  statute,  providing 
that  personal  actions,  which  include  trespass 
quare  clausum  fregity  may  be  commenced  by 
trustee  process,  and  that  the  trustee  proc- 
ess shall  be  returnable  in  the  county  in 
which  the  trustee  lives  or  has  his  usual 
place  of  business. 

It  was  held  in  Cragin  v.  Lovell,  88  N.  Y. 
258,  that  an  action  for  waste  upon  real 
property  is  not  transitory,  and  will  not  lie 
outside  the  state  in  which  the  property  is 
situated. 

Sentenis  v.  Ladew,  140  N.  Y.  463,  37  Am. 
St.  Rep.  569,  35  N.  E.  650,  conceded  the 
general  rule  that  an  action  for  injury  to 
real  estate  must  be  brought  in  the  form  rei 
sitw;  but  held  that  a  judgment  rendered  by 
the  supreme  court  of  New  York,  in  an  action 
for  trespass  upon  .real  property  in  Tennes- 
see, would  be  neither  void  nor  voidable  for 
want  of  jurisdiction,  but  would  be  binding 
and  conclusive  upon  the  parties,  where  no 
26  LJR.A.(N.S.) 


objection  to  the  jurisdiction  was  made  un- 
til after  the  judgment  had  been  rendered. 

Actions  for  indirect  or  consequential  dam- 
ages. 

As  already  pointed  out,  the  general  rule 
now  under  consideration  rests  upon  the  dis- 
tinction that  actions  are  deemed  transitory 
where  the  transactions  on  which  they  are 
founded  might  have  taken  place  anywhere; 
but  are  local  where  their  cause  is,  in  its  na- 
ture, necessarily  local.  The  case  of  Living- 
ston V.  Jefferson,  Brock,  203,  Fed.  Cas. 
No.  8,411,  where  this  distinction  was  stated, 
was  an  action  of  trespass  quare  clausum 
f regit;  and  the  terms  in  which  the  distinc- 
tion is  stated  suggest  the  possibility  of  limit- 
ing the  rule  to  actions  of  that  class,  as  dis- 
tinguished from  actions  on  the  case  for 
indirect  or  consequential  damages.  General- 
ly the  act  or  omission  which  causes  even  in- 
direct or  consequential  damages  to  real  prop- 
erty occurs  in  the  state  or  country  in  which 
the  property  is  situated.  This  is  not  neces- 
sarily so,  however,  as  is  apparent  from  the 
cases  subsequently  cited  upop  the  question 
of  jurisdiction  when  the  real  property  is  in 
one  state  or  country  and  the  act  or  omission 
causing  the  injury  occurred  in  another. 
Tliese  cases,  however,  seem  to  assume  that 
the  fact  that  the  act  or  omission  which 
caused  the  injury  did  not  occur  in  the  state 
or  country  in  which  .the  property  injured  is 
situated  merely  takes  the  particular  case  in 
which  such  fact  appears  out  of  the  rule, 
and  does  not  otherwise  affect  the  rnle;  but 
it  would  seem  that  it  might  at  least  be 
plausibly  argued  that  the  possibility  that  an 
act  or  omission  causing  indirect  or  conse- 
quential damages  to  real  property  may  oc- 
cur in  a  jurisdiction  other  than  that  in 
which  the  property  is  situated  should  take 
the  entire  class  of  cases  in  which  the  action 
is  based  upon  indirect  or  consequential  dam- 
ages out  of  the  rule,  since,  in  view  of  this 
possibility,  it  cannot  be  said  that  the  cause 
of  the  tort  is  in  its  nature  necessarily  local. 


10O9. 


COLEMAK  v.  LtrCKSlNGEft. 


fi3? 


V.  Bissell,  46  Mo.  360;  Hall  v.  Bray,  51 
Mo.  292;  Kirkpatrick  v.  Downing,  58  Mo. 
38,  17  Am.  Rep.  678;  Fox  v.  Hall,  74  Mo. 
317,  41  Am.  Rep.  316;  Ward  v.  Ashbrook, 
78  Mo.  517;  Jones  v.  Whitsett,  79  Mo.  191; 
Allen  V.  Kennedy,  91  Mo.  329,  2  S.  W.  142; 
Wyatt  V.  Dunn,  93  Mo.  463,  2  S.  W.  402,  6 
S.  W.  273;  Leet  v.  Gratz,  92  Mo.  App.  432; 
Jones  V,  Ilaseltine,  124  Mo.  App.  674,  102 
S.  W.  40;  Quick  v.  Walker,  125  Mo.  App. 
257,  102  S.  W.  33;  Fontaine  v.  Boatmens' 
Sav.  Inst.  57  Mo.  552;  Wood  v.  Broad  ley, 
76  Mo.  33,  43  Am.  Rep.  754. 

Gnntt,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  commenced  in  the  circuit 
court  of  St.  Clair  county,  Missouri,  to  re- 
cover $10,000  for  breach  of  covenants  of 
seisin  and  warranty  in  a  deed  executed  by 
the  defendant,  Lucksinger,  a  resident  of  St. 


Clair  county,  Missouri,  to  Charles  0.  Henry, 
of  Jackson  county,  Missouri,  of  dp.te  June 
20,  1899,  conveying  certain  lands  described 
as  surveys  13  and  25  in  block  230,  Foley 
county,  in  the  state  of  Texas,  and  wherein 
the  consideration  was  expressed  to  be  "$1 
and  other  lands."  Subsequently  Henry  con- 
veyed the  same  lands  to  the  plaintiff  by 
deed  dated  April  19,  1902,  wherein  the  war- 
ranty was  special  only,  and  the  considera- 
tion "$5  and  exchange  of  property."  'Ihis 
action  was  begun  September  17,  1904,  in 
St.  Clair  county,  Missouri,  for  the  breach 
of  the  said  covenants  of  the  defendant  to 
Henry;  the  plaintiff  alleging  that  she  was 
damaged  in  the  sum  of  $10,000,  because  the 
title  to  said  lands  had  entirely  failed,  and 
the  measure  of  her  damages  was  the  market 
value  thereof,  which  she  alleged  to  be  $10,- 
000.  The  answer  of  the  defendant  was  a 
general  denial.     A  jury  was  waived  in  the 


aa  is  the  case  when  the  action  is  trespass 
quare  clauaum  fregit. 

There  is,  however,  but  little  authority  in 
the  eases  for  the  distinction  between  the  two 
classes  of  actions  so  far  as  it  bears  upon  the 
question  of  jurisdiction  now  under  consid- 
eration. In  Barney  v.  Burstenbinder.  7 
Lans.  210,  and  Home  Ins.  Co.  v.  Pennsyl- 
vania R.  Co.  11  Hun,  182,  however,  it  was 
held  that  the  rule  that  an  action  for  injury 
to  real  property  must  be  brought  in  the 
state  or  country  where  it  is  situated,  and 
cannot  be  brought  elsewhere,  did  not  apply 
to  an  action  for  injuries  to  real  property 
in  another  state,  the  gravamen  of  which  was 
negligence. 

So,  the  court  in  Ducktown  Sulphur,  Cop- 
per, &  I.  Co.  V.  Barnes  (Tenn.)  60  S.  W. 
593,  said  in  effect,  that  residents  of  Georgia 
might  maintain  an  action  in  Tennessee  for 
damages  to  their  real  property  in  Georgia 
from  a  nuisance  maintained  by  the  adverse 
party.  But  in  this  case  the  nuisance  was 
maintained  in  Tennessee,  so  that,  in  any 
view,  the  case  would  fall  within  the  excep- 
tion, subsequently  shown,  to  the  general  rule. 
The  decision,  however,  is  not  expressly  re- 
ferred to  that  exception,  nor  expressly  based 
on  the  fact  that  the  nuisance  was  maintained 
in  Tennessee. 

The  distinction,  however,  was  expressly 
repudiated  in  Karr  v.  New  York  Jewell  Fil- 
tration Co.  (N.  J.  L.)  73  Atl.  132,  holding 
that  an  action  on  the  case  would  not  lie  in 
New  Jersey  for  damage  to  real  property  in 
the  District  of  Columbia  by  the  making  of 
an  excavation  on  an  adjacent  property;  and 
that  the  fact  that  the  plaintiff  would  be 
without  redress  unless  the  New  Jersey  court 
took  cognizance  of  the  suit  did  not  change 
the  rule.  The  court  expressly  repudiated 
any  distinction  in  this  respect  between  an 
action  of  trespass  quare  clausum  fregit  and 
an  action  of  trespass  on  the  case. 

The  court  relied  on  Hill  v.  Nelson,  70  N. 
J.  L.  376,  57  Atl.  411,  supra,  which  was  an 
action  of  trespass  quare  clausum  fregit^ 
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and  upon  Dohertv  v.  Catskill  Cement  Co. 
72  N.  J.  L.  315,  65  Atl.  508,  in  which  the 
declaration  set  up  negligence  and  nuisance 
rather  than  trespass.  It  may  be  remem- 
bered that  the  court  of  errors  and  appeals  in 
the  Doherty  Case  merely  expressed  its  ap- 
proval of  the  doctrine  of  the  Hill  Case, 
without  considering  the  question  whether 
there  was  any  distinction  between  an  action 
of  trespass  quare  clausum  fregit  and  an  ac- 
tion on  the  case  for  negligence  or  nuisance. 

Brereton  v.  Canadian  P.  R.  Co.  29  Ont. 
Rep.  57,  also  expressly  repudiated  any  dis- 
tinction, so  far  as  the  question  of  jurisdic- 
tion is  concerned,  between  trespass  quare 
clauaum  fregit  and  trespass  on  the  case  for 
negligence. 

So,  the  court  in  Thayer  v.  Brooks,  17 
Ohio,  489,  49  Am.  Dec.  474,  said  that  actions 
of  trespass  and  trespass  on  the  case  for  in- 
juries to  land  are  local,  and  in  all  cases 
where  the  act  done  and  injuries  sustained 
are  wholly  in  a  foreign  jurisdiction,  the 
place  of  injury  is  the  place  of  trial. 

And  in  Cragin  v.  T^vell,  supra,  the  state- 
ment of  the  court  is  that  it  is  a  general  rule 
of  law  that  actions  for  injuries  to  real  prop- 
erty must  be  brought  in  the  forum  rei 
sitce. 

And  the  rule  has  been  frequently  applied 
to  actions  based  on  negligence  or  nuisance. 

Thus,  an  action  for  flooding  lands  with 
water  is  local,  and  cannot  be  maintained 
out  of  the  jurisdiction  in  which  the  land  ia 
situated  if  the  act  causing  the  damage  was 
also  done  in  that  jurisdiction.  Howard  v. 
Ingersoll,  17  Ala.  780,  23  Ala.  673;  Eachus 
V.  Illinois  &  M.  Canal,  17  111.  534;  Thayer 
V.  Brooks,  supra. 

And  the  same  rule  applies  with  reference 
to  damages  to  land  by  the  diversion  of  water 
therefrom.     Watts  v.  Kinney,  6  Hill,  82. 

So,  an  action  for  injury  to  real  property 
by  fire  is  local,  and  cannot  be  maintained 
outside  of  the  state  or  country  in  which  the 
property  is  situated,  if  tiie  negligence  or 
omission  causing  the  injury  occurred  there. 
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circuit  court,  and  the  cause  was  submitted 
to  the  court  upon  the  pleadings  and  the  evi- 
dence, and  judgment  was  rendered  for  the 
plaintiff  for  the  sum  of  $1.  From  that 
judgment  she  has  appealed  in  due  form. 

The  facts  of  the  case  arc  practically  un- 
disputed. As  already  stated,  the  defendant, 
on  June  20,  1809,  being  then  and  at  the 
time  of  the  commencement  of  this  suit  a 
resident  of  St.  Clair  county  Missouri,  exe- 
cuted and  delivered  to  Charles  C.  Henry,  of 
Jackson  county,  Missouri,  a  deed  with  cove- 
nants of  seisin  and  warranty  to  the  said 
lands  in  'J^exas,  and  thereafter,  on  the  19th 
of  April,  1902,  Henry  and  wife,  by  a  deed 
of  special  warranty,  conveyed  the  same  lands 
to  plaintiff.  Plaintiff  introduced  evidence 
tending  to  show  that  defendant  had  no  title 


whatever  to  the  land  which  his  said  deed 
purported  to  convey  to  Henry,  and  it  wa« 
admitted  that  neither  Henry  nor  the  plain- 
tiff was  ever  in  the  actual  possession  of 
said  land.  The  evidence  further  tended  to 
show  the  value  of  the  Texas  land  as  follows: 
W.  H.  Ragin  testified  that  if  the  land  was 
dry  land,  it  was  worth  $1  per  acre;  if  it 
had  living  water  on  it>  it  was  worth  $4  or 
$5  per  acre ;  but  the  witness  could  not  state 
of  his  own  knowledge  whether  the  land  had 
living  water  on  it  or  not.  Charles  C. 
Henry  testified  that  the  defendant  told  him 
that  there  was  a  creek,  irhich  went  through 
both  sections,  and  there  was  a  little  timber 
along  the  creek,  but  it  was  mostly  prairie; 
that  it  was  pasture  land,  and  the  considera- 
tion was  that  it  was  worth  $5  per  acre; 


Dm  Breuil  v.  Pennsylvania  Co.  130  Ind.  137, 
29  N.  E.  909;  Huenermund  v.  Erie  R.  Co. 
48  How.  Pr.  55 ;  Mott  v.  Coddington,  1  Abb. 
Pr.  N.  S.  290;  Morris  v.  Missouri  P.  R.  Co. 
78  Tex.  17,  9  L.R.A.  349,  22  Am.  St.  Rep.  17, 
14  S.  W.  228;  Missouri  P.  R.  Co.  v.  Cullers, 
81  Tex.  382,  33  L.R.A.  542,  17  S.  W.  19; 
Bettys  v.  Milwaukee  &  St.  P.  R.  Co.  37  Wis. 
323;  Brereton  v.  Canadian  P.  R.  Co.  29  Out. 
Rep.  57. 

In  Genet  v.  Delaware  &  H.  Canal  Co.  10 
N.  Y.  S.  R.  954,  8  N.  Y.  Supp.  822,  it  was 
held  that  a  New  York  court  had  no  juris- 
diction of  an  action  ex  delicto  by  the  lessor 
against  the  lessee  of  the  coal  contained  in 
land  situated  in  Pennsylvania,  to  recover 
damages  to  the  property  from  the  neglio;ence 
and  improper  manner  in  which  the  mining 
was  conducted. 

Effect  upon  rule  of  abrogation  of  local 

venues. 

It  has  sometimes  been  supposed  that  the 
general  rule  under  consideration  rests  not 
upon  an  essential  lack  of  jurisdiction,  but 
upon  the  inability  to  lay  the  venue  of  the 
tort  at  the  forum  when  the  real  property  is 
situated,  and  the  tort  was  committed,  in  an- 
other state  or  country,  and  that  the  aboli- 
tion of  local  venues  would  therefore  re- 
move the  only  objection  to  the  exercise  of 
the  jurisdiction.  This  view  was  adopted 
by  the  majority  of  the  English  court  of  ap- 
peal in  Compania  de  Mocambique  v.  British 
South  Africa  Co.  [1892]  2  Q.  B.  358,  which 
accordingly  held  that  the  abolition  of  local 
venues  under  the  rules  of  procedure  adopted 
under  the  judicature  acts  destroyed  the  foun-. 
dation  of  the  rule,  and  enabled  the  English 
courts  to  take  jurisdiction  of  actions  for 
trespass  to  land  in  a  foreign  country.  This 
decision  was,  however,  reversed  by  the  House 
of  Lords,  who  held  that  the  rule  rested  upon 
an  essential  lack  of  jurisdiction,  and  that  no 
new  jurisdiction  was  conferred  by  the  aboli- 
tion of  local  venues.     ([1893]   A.  C.  602). 

In  Cragin  v.  Lovell,  88  N.  Y.  258,  the 
court  said  that  the  rule  was  not  changed  by 
§  982  of  the  Code  of  Civil  Procedure,  which 
provides  in  effect  that  where  the  real  prop- 
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erty  to  which  the  action  relates  is  situated 
without  the  state,  it  must  be  tried  in  the 
county  in  which  one  of  the  parties  resided 
at  the  commencement  thereof,  or,  if  neither 
of  the  parties  then  resided  in  the  state,  it 
may  be  tried  in  any  county  which  the  plain- 
tiff designates  for  that  purpose  in  the  title 
of  the  complaint.  The  court  said  that  sec- 
tion did  not  define  the  jurisdiction,  but 
merely  the  venue;  and  that  all  parts  of  the 
section  can  have  effect  without  extending 
the  jurisdiction  of  the  court  to  actions 
which  have  always  been  regarded  as  triable 
only  where  the  cause  of  action  arose. 

The  rule  repudiated. 

The  entire  rule  which  prevents  the  main- 
tenance in  one  state  or  country  of  an  action 
ex  delicto  based  on  tort  against  real  prop- 
erty in  another  was  repudiated  by  the  Min- 
nesota supreme  court  in  Little  v.  Chicago, 
St.  P.  M.  &  0.  R.  Co.  65  Minn.  48,  33  L.ItA- 
423,  60  Am.  St.  Rep.  421,  67  N.  W.  846. 
It  is  true  that  the  action  in  that  case  was 
not  based  upon  an  entry  upon  the  property, 
but  was  brought  to  recover  damages  for  in- 
juries to  real  estate  in  Wisconsin,  caused 
by  the  negligence  of  defendant.  It  is  ap- 
parent from  the  majority  opinion,  however, 
that  the  court  intended  to  repudiate  the 
rule,  not  only  as  to  actions  based  on  negli- 
gence, but  also  as  to  actions  of  trespass 
quare  clausum  frcgit.  It  concedes  that  the 
great  weight  of  authority  is  to  the  effect 
that  the  action  is  local,  and  therefore  not 
maintainable  outside  of  the  state  or  country 
in  which  the  land  is  situated,  but  says  that 
the  rule  is  merely  technical,  and  often  op- 
erates to  defeat  justice  by  reason  of  the  fact 
that  the  owner  is  left  remediless  if  the 
wrongdoer  departs  from  the  state  where  the 
tort  18  committed  and  refrains  from  return- 
ing. This  consideration,  however,  is  re- 
ferred to  merely  as  a  reason  for  repudiat- 
ing the  general  rule,  and  not  as  a  condition 
of  its  repudiation,  since  it  is  admitted  that 
in  the  case  at  bar  the  defendant  might  have 
been  sued  in  the  state  in  which  the  property 
was  situated.  The  fact  that  the  Minnesota 
statute,   in  conformity  to  the  common-law 
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tliat  defendant  placed  a  value  of  $0,000 
upon  the  Texas  land,  and  the  witness  Henry 
placed  the  same  value  upon  the  property 
which  he  traded  defendant  for  the  said  land, 
but  he  supposed  that  this  was  more  than 
the  property  was  worth.  Witness  never 
saw  the  land  in  Texas.  The  plaintiff  did 
not  attempt  to  show  the  consideration  she 
paid  Henry  for  deeding  said  property  to 
her.  She  did  not  show  that  she  had  paid  the 
$5  recited  in  the  deed,  nor  that  she  had  con- 
veyed any  other  property  to  him,  as  men- 
tioned in  the  deed.  The  cause  was  tried 
upon  her  part  on  the  theory  that  it  was  of 
no  consequence  what  damages,  if  any,  she 
naturally  sustained,  but  that  her  measure  of 
recovery  should  be  the  value  of  the  lands 
described   in  defendant's    deed    to    Henry, 


without  regard  to  the  consideration  passing 
from  her  to  Henry.  There  was  no  evi- 
dence as  to  the  value  of  the  property  which 
Henry  conveyed  to  the  defendant  in  con- 
sideration of  the  conveyance  to  him  of  the 
property  in  Texas. 

1.  Logically  the  contention  of  the  defend- 
ant that  this  action  was  local  in  its  char- 
acter, and  could  neither  be  broiight  nor 
maintained  in  this  state,  because  the  cove- 
nants of  warranty  and  seisin  related  to 
lands  in  Texas,  presents  the  first  question 
for  decision  on  this  record.  The  proposition, 
in  order  to  be  of  any  value  to  the  defend- 
ant in  this  case,  must  deny  the  jurisdiction 
of  the  circuit  court  of  St.  Clair  coimty  over 
the  subject-matter  of  this  action,  because,  if 
it  were  a  mere  question  of  jurisdiction  over 


rule,  makes  actions  for  injuries  to  real 
property  local,  emphasizes  the  significance 
of  the  majority  dissent  from  the  general 
rule.  The  majority  opinion  met  the  objec- 
tion based  upon  the  statute  by  the  state- 
ment that  the  statute  applies  only  to  causes 
of  action  arising  within  the  state,  and  has 
no  application  to  causes  of  action  arising 
out  of  the  state.  Buck,  J.,  dissented  from 
the  majority  opinion,  holding  that  both  up- 
on principle  and  authority  an  action  will 
not  lie  in  one  state  for  injury  to  lands  sit- 
uated in  another. 

The  majority  decision  in  the  last  case  was 
followed  by  United  States  circuit  court  of 
appeals  in  Peyton  v.  Desmond,  63  C.  C.  A. 
051,  129  Fed.  1,  upon  the  ground  that  the 
question  was  a  local  one,  as  to  which  the 
Federal  court  was  bound  by  the  decision  of 
the  state  court. 

Holmes  v.  Barclay,  4  La.  Ann.  63,  also 
seems  to  be  an  authority  against  the  gen- 
eral rule.  The  court  in  that  case  held  that 
an  action  would  lie  in  Louisiana  for  dam- 
ages done  by  a  steamer  to  real  property  in 
another  state,  though  by  the  laws  of  the 
latter  state  the  action  would  be  regarded  as 
local.  The  act  causing  the  damage  in  this 
case  was  committed  in  the  state  in  which 
the  property  was  situated,  and  the  case, 
therefore,  is  not  referable  to  the  exception 
to  the  general  rule  in  case  of  an  injury  to 
real  property  in  one  state  by  an  act  com- 
mitted in  another. 

The  actual  decision  in  Armendiaz  ▼.  Still- 
man,  54  Tex.  627,  is  referable  to  the  excep- 
tion just  referred  to;  but  the  court  went 
farther  and  expressed  the  opinion  that  un- 
der the  Texas  Bill  of  Rights,  declaring  that 
every  person  shall  have  remedy  by  due 
course  of  law  for  the  injuries  done  him  in 
his  lands,  goods,  person,  or  reputation,  the 
court  may  maintain  an  action  for  damages 
to  real  property,  even  though  the  land  is 
situated  in  another  jurisdiction  and  the  act 
causing  the  injury  is  committed  there.  The 
intimation  on  this  point,  however,  was  ex- 

Sressly  repudiated  by  Morris  v.  Missouri  P. 
;.  Co.  78  Tex.  17,  9  L.R.A.  349,  22  Am.  St. 
Rep.  17,  14  S.  W.  228,  and  Missouri  P.  R. 
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Co.  V.  Cullers,  81  Tex.  382,  13  L.R.A.  642, 
17  S.  W.  19. 

According  to  the  statement  preceding  the 
judgments  in  Campbell  v.  McGregor,  29  N. 
B.  044,  the  action  there  was  brought  to  re- 
cover damages  for  the  burning  of  a  barn  in 
the  province  of  Quebec  through  the  negli- 
gence of  defendants  in  using  a  defective  lo- 
comotive. The  jurisdiction  was  upheld,  but 
the  question  of  jurisdiction  is  discussed  only 
in  the  judgment  of  King,  J.,  who  stated  that 
the  action  was  for  the  recovery  of  damages 
to  hay  and  other  contents  of  the  bam,  and 
his  discussion  of  the  jurisdictional  question 
is  upon  the  footing  of  a  personal  tort.  Ap- 
parently he  was  not  asked  to  consider  the 
question  whether  an  action  for  damages  to 
real  property  is  transitory. 

As  already  stated,  there  is  a  dictum  of 
Lord  Mansfield  in  Mostyn  v.  Fabrigas, 
Cowp.  pt.  1,  p.  161,  against  the  rule  which 
precludes  the  maintenance  of  the  action  out 
of  the  state  or  country  in  which  Vie  land 
is  situated. 

Exceptions  to  rule. 

Even  the  courts  which  concede  and  follow 
the  general  rule  that  an  action  will  not  lie 
in  one  state  or  country  for  a  tort  committed 
against  real  property  in  another  make  an 
exception  when  an  act  is  done  in  one  state 
which  causes  injury  to  real  property  in  an- 
other. In  such  a  case,  according  to  the 
weight  of  authority,  the  action  may  be 
brought  in  either  jurisdiction. 

Thus,  the  court  in  Stillman  v.  White  Rock 
Mfg.  Co.  3  Woodb.  &  M.  538,  Fed.  Cas.  No. 
13,440,  said  that  it  may  be  that  an  action 
on  the  case  would  not  lie  in  Rhode  Island 
for  an  injury  to  real  estate  situated  in  Con- 
necticut by  the  diversion  of  water  therefrom, 
unless  some  important  part  of  the  injunr 
was  done  in  Rhode  Island;  but  that  sucn 
injury  would  not  militate  against  the  pro- 
priety of  such  an  action  in  Rhode  Island 
for  an  injury  done  to  the  rights  in  the 
stream  there,  and  not  to  the  mill  situated 
elsewhere. 

An  action  in  tort  will  lie  in  one  state  for 
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the  person,  the  appearance  of  the  defendant 
and  his  answer  to  the  merits  efTectually 
waived  any  question  of  the  jurisdiction  over 
his  person.  At  common  law,  no  local  action 
could  be  maintained  out  of  the  jurisdiction 
in  which  it  arose,  even  though  the  result  in 
many  instances  would  be  to  deprive  a  party 
of  all  remedy;  and,  where  the  action  was 
brought  by  a  remote  grantee  of  the  land, 
on  a  covenant  which  ran  with  the  land,  the 
covenantee's  right  of  action  was  based  upon 
privity  of  estate,  and  not  on  privity  of  con- 
tract, and  the  action  was  deemed  local,  and 
must  have   been   brought   in   the   place  or ' 


county  in  which  the  land  lies.  8  Am.  k  Eng. 
Enc.  Law,  p.  222;  Birney  v.  Haim,  2  Litt. 
202;  White  v.  Sanborn,  6  N.  H.  224;  Lienow 
v.  Ellis,  6  Mass.  331;  Clark  v.  Scudder,  6 
Gray,  122.  We  concede  that  this  is  the 
settled  common-law  rule,  and  the  courts  of 
the  different  states  in  our  Union  which  have 
maintained  this  doctrine  have  done  so  under 
stress  of  the  common  law;  but,  in  our  opin- 
ion, our  statute  providing  for  the  place  of 
bringing  of  suits  (Rev.  Stat.  18U9,  chap.  8, 
art.  3,  §§  562,  504,  Anno.  Stat.  1900,  pp. 
501,  593)  has  changed  this  rule,  and  this 
action  on  a  covenant  of  seisin  or  warranty 
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diversion  of  water  from  a  stream  at  a  point 
in  that  state  to  the  injury  of  a  mill  in  an- 
other state.  Mannville  v.  Worcester,  138 
Mass.  89,  62  Am.  Rep.  261;  Foot  v.  Ed- 
wards, 3  Blatchf.  310,  Fed.  Cas.  No.  4,908. 

A  Pennsylvania  plaintiff  may  sustain  an 
action  in  a  I'nited  States  circuit  court  sit- 
ting in  New  Jersey,  against  a  corporation 
chartered  by  the  latter  state,  for  conse- 
quential injuries  done  to  the  plaintiff's  real 
property  lying  in  Pennsylvania,  the  cause 
of  the  injury — a  canal — being  in  New  Jer- 
sey. Rundle  v.  Delaware  &  R.  Canal,  1 
Wall.  Jr.  275,  Fed.  Cas.  No.  12,139  (af- 
firmed in  14  How.  80,  14  L.  ed.  335,  without 
discussing  this  point).  It  is  implied  in  all 
these  cases  that  an  action  would  also  have 
lain  in  the  state  where  the  property  injured 
was  situated. 

So,  Armendiaz  v.  Stillman,  54  Tex.  623, 
held  that  an  action  would  lie  in  Texas  for 
damages  caused  to  lands  situated  on  ti)c 
south  bank  of  the  Rio  Grande  river,  in 
Mexico,  by  obstructions  placed  in  the  bed 
of  the  stream  by  defendant  on  the  Texas 
side.  The  court  expressly  said  that  in  such 
case,  even  by  the  technical  rule  of  the  com- 
mon law,  the  action  may  be  maintained 
either  in  the  jurisdiction  where  the  act  was 
committed,  or  in  that  in  which  the  injurj' 
was  sustained.  And  see  to  the  same  effect. 
Smith  v.  Soutiiekn  R.  Co. 

The  exception  was  also  recognized  in 
Tliayer  v.  Brooks,  17  Ohio,  489,  49  Am. 
Dec*  474,  and  St.  Louis  &  S.  F.  R.  Co.  v. 
Craigo,  10  Tex.  Civ.  App.  238,  31  S.  W.  207, 
although  in  these  cases  the  actions  were 
brought  in  the  state  in  which  the  land  was 
situated,  and  not  in  the  state  in  which  the 
act  inflicting  the  damage  was  done.  The 
exception  is  also  recognized  in  Morris  v. 
Missouri  P.  R.  Co.  78  Tex.  17,  9  L.R.A.  349, 
22  Am.  St.  Rep.  17,  14  S.  W.  228,  although 
the  circumstances  calling  for  its  application 
did  not  exist  in  that  case,  and  the  rule  it- 
self was  therefore  -applied.  See  also  Duck- 
town  Sulphur,  Copper,  &  I.  Co.  v.  Barnes 
(Tenn.)    60   S:   W.   593,   supra. 

In  Ruckman  v.  Green,  9  Ilun,  225,  it  was 
held  that  an  action  may  be  maintained  in 
New  York  for  an  injury  to  lands  situated 
therein,  thoujirh  the  business  wliich  occasions 
the  injury  and  constitutes  the  nuisance  com- 
plained of  is  carried  on  upon  lands  situated 
in  the  state  of  New  Jersey.  It  is  not  inti- 
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mated,  however,  that  the  action  could  not 
have  been  maintained  if  the  facts  had  been 
reversed,  and  the  property  injured  had  been 
in  New  Jersey,  and  the  nuisance  had.  been 
committed  in  New  York. 

It  is  apparent  that  the  distinction  under- 
lying the  rule  which  regards  the  action  as 
local,  and  so  not  maintainable  out  of  the 
state  in  which  the  land  is  situated  or  the 
tort  committed,  restricts  its  operation  to 
physical  injuries  to  the  property;  and  it 
was  expressly  held  in  Dodge  v.  Colby,  1081 
N.  Y.  445,  15  N.  E.  703,  that  an  action  for' 
slander  of  title  to  real  property  is  transi- 
tory, and  may  be  brought  in  a  state  other 
than  that  in  which-  the  property  is  situated. 

So,  it  was  held  in  Rogers  v.  Barnes,  169 
Mass.  179,  38  L.R.A.  145,  47  N.  E.  602,  that 
an  action  for  damages  for  wrongful  execu- 
tion of  the  power  of  sale  in  a  mortgage  of 
real  property  is  transitory.  •  In  this  case, 
however,  the  land  was  situated  in  one  coun- 
ty and  the  action  was  brought  in  another 
county  of  the  same  state. 

Action  for  conversion  of  timber,  crop,  build- 
ings, etc. 

The  general  rule  which  prevents  the  main- 
tenance in  one  state  or  country  of  an  action 
for  damages  to  real  property  in  another 
does  not  prevent  the  maintenance  of  an  ac- 
tion for  conversion  in  one  state  or  country 
against  a  trespasser  upon  land  in  another, 
who  removed  timber  from  the  land,  since 
the  timber  becomes  personal  property,  which 
is  the  subject  of  a  transitory  cause  of  action. 
Ellenwood  v.  Marietta  Chair  Co.  15.H  U.  S, 
105,  39  L.  ed.  913,  15  Sup.  Ct.  Rep.  771; 
Whidden  v.  Seelve,  40  Me.  247,  63  Am.  Dec. 
661;  Greelev  v.  Stilson,  27  Mich.  153; 
Dodge  V.  Colby,  108  N.  Y.  450,  15  N.  E.  703; 
Tyson  v.  McGuineas,  25  Wis.  656. 

In  West  V.  McClure,  85  Miss.  298,  37  So. 
752,  it  was  held  in  effect  that  a  court  of 
Tennessee  had  jurisdiction  over  an  action 
brought  in  assumpsit  to  recover  the  value  of 
trees  cut  and  carried  away  from  land  in 
Mississippi. 

So  it  was  recognized  in  Missouri  P.  R.  Co. 
V.  Cullers,  81  Tex.  382,  13  L.R.A.  542,  17  S. 
W.  19,  and  Holderman  v.  Pond,  45  Kan.  410, 
11  L.R.A.  542,  23  Am.  St.  Rep.  734,  26  Pac, 
872,  tliat  a  cause  of  action  for  conversion  of 
growing  crops  is  transitory,  though  recov- 
ery was  denied  on  the  ground  that  it  did 
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is  not  one  required  to  be  broug]it  in  the 
county  in  which  the  land  lies. 

In  Oliver  v.  JLoye,  59  Miss.  320,  this  ques- 
tion arose,  and  Judge  Campbell,  speaking 
for  the  supreme  court  of  that  state,  while 
recognizing  the  common-law  rule  as  to  local 
and  transitory  actions,  said:  ''Originally 
all  actions  were  local,  and  great  regard  was 
had  to  place,  so  that  every  material  allega- 
tion of  a  pleading  had  to  be  accompanied 
by  the  averment  of  a  place,  in  order  that  a 
jury  might  be  summoned  from  the  proper 
neighborhood,  if  issue  should  be  taken  on 
any    of    such    allegations.      The    courts,    in 


order  to  relieve  against  the  dKTiculties  which 
arose  from  the  necessity  of  the  proper  venue 
in  every  action,  took  a  distinction  between 
matters  which  were  local  and  those  which 
were  transitory,  and  invented  a  fiction 
whereby  actions  for  causes  of  a  transitory 
character,  wherever  they  arose,  might  be 
maintained  without  regard  to  locality, 
'while  no  cognizance  could  be  taken  of  local 
actions  save  when  a  jury  of  the  county 
could  be  summoned  to  try  them/  A  result 
was  that,  for  an  injury  to  the  person  or 
chattels,  and  for  a  breach  of  any  contract, 
even  if  it  related  to  land,  a  remedy  might 


not  appear  that  the  acts  complained  of 
amounted  to  conversion  according  to  .the 
lex  loci. 

And  it  was  held  in  McGonigle  v.  Atclii- 
son,  33  Kan.  720,  7  Pac.  550,  that  an  ac- 
tion will  lie  in  Kansas  to  recover  the  value 
of  sand  which  a  trespasser  removed  from 
land  in  Missouri  and  transported  to  Kan- 
sas, there  converting  it  to  his  own  use. 

So,  it  was  held  in  Stuart  v.  Baldwin,  41 
U.  C.  Q.  B.  446,  that  replevin  would  lie  in 
a  court  of  one  jurisdiction  for  ore  taken 
from  land  in  another,  notwithstanding  tliat, 
by  the  lex  ret  aitw,  no  action  could  be  main- 
tained for  the  ore  until  the  title,  if  in  dis- 
pute, had  been  established  by  a  petitory  ac- 
tion to  which  the  action  for  the  ore  would 
be  incident. 

In  order  to  recover  for  a  conversion,  how- 
ever, there  must  be  a  claim  of  damages  for 
the  conversion,  distinct  from  that  for  the 
trespass,  and  the  action  cannot  be  main- 
tained in  either  aspect  in  a  state  or  country 
other  than  that  in  which  the  real  property 
>s  situated,  if  there  is  but  one  allegation  of 
a  single  cause  of  action,  in  which  the  tres- 
pass upon  the  land  is  the  principal  thing, 
and  the  conversion  is  incidental  only.  Ellen- 
wood  V.  Marietta  Chair  Co.  and  Dodge  v. 
Colby,  supra. 

In*  Brereton  v.  Canadian  P.  R.  Co.  29  Ont. 
Rep.  67,  which  was  an  action  in  the  prov- 
ince of  Ontario  for  damages  to  house  and 
furniture  on  land  situated  in  Manitoba,  the 
court  held  that  the  action,  so  far  as  the 
house  was  concerned,  was  local,  and  that 
while  an  action  for  damage  to  the  furniture 
would,  in  itself,  be  transitory,  yet  it  could 
not  be  maintained  for  the  damage  to  the 
furniture  without  abandoning  the  claim  for 
damage  to  the  house. 

So,  Sprague  Nat.  Bank  v.  Erie  R.  Co.  40 
App.  Diy.  69,  57  N.  Y.  Supp.  844,  denied 
jurisdiction  of  an  action  for  conversion  of 
buildings  upon  lands  situated  in  another 
state,  upon  the  ground  that  no  acts  assert- 
ing title  to  the  buildings  had  been  shown, 
except  such  as  were  appropriate  to  the  en- 
forcement of  the  defendants*  claim  to  the 
possession  of  the  land. 

The  general  rule  which  regards  an  action 
for  injuries  done  to  real  property  as  local, 
and  therefore  not  maintainable  in  a  state 
or  country  other  than  that  in  which  the 
property  is  situated  and  in  which  the  injury 
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is  done,  ordinarily  comprehends  an  action 
for  the  removal  or  destruction  of  a  building 
standing  upon  land  in  another  state,  since 
such  building  generally  constitutes  a  part  of 
the  real  property.  This,  however,  is  not 
necessarily  true.  Thus,  Rogers  v.  Wood- 
bury, 15  Pick.  156,  held  that  an  action  for 
carr\'ing  away  a  small  fish  house  or  camp 
situated  on  land  in  another  state  is  transi- 
tory, in  the  absence  of  proof  that  it  was  part 
of  the  real  estate. 

And  Laird  v.  Railroad  Co.  62  N.  H.  254, 
13  Am.  St.  Rep.  564,  held  that  an  action 
would  lie  in  New  Hampshire  against  a  rail- 
road company  for  burning  plaintiff's  build- 
ing in  Vermont,  upon  the  ground  that  the 
building,  standing  on  the  railroad  right  of 
way,  with  the  right  of  removal,  was  per- 
sonal property,  and  that  its  character  as 
such  was  not  changed  by  the  fact  that  plain- 
tiff may  have  had  such  an  interest  in  the 
land  as  would  have  enabled  him  to  main- 
tain an  action  of  trespass  quare  clausum 
for  an  injury  to  the  possession. 

///.  Summary, 

The  foregoing  review  of  the  authorities 
shows  tha^-— except  in  a  few  instances  in 
which,  by  the  technical  rules  of  the  common 
law,  the  action  is  deemed  to  be  based  on 
privity  of  estace,  and  not  on  privity  <»f  con- 
tract— an  action  for  damages  for  breach  of 
a  contract  in  respect  of  land  may  be  brought 
in  any  state  or  country  in  which  the  de- 
fendant may  be  found ;  but  according  to  the 
weight  of  authority  both  in  England  and  in 
America,  an  action  based  upon  a  physical 
tort  directed  against  real  property,  whether 
it  be  trespass  quare  clavaum,  or  for  the  re- 
covery of  indirect  or  consequential  damages, 
is  local,  and  cannot  be  maintained  in  a  state 
or  country  other  than  that  in  which  the  land 
is  situated,  unless  the  act  or  omission  caus- 
ing the  injury  occurred  in  the  state  or  coun- 
try in  which  the  action  is  brought.  The 
rule  as  to  torts,  how^ever,  rests  upon  an  ex- 
tremely technical  foundation,  and  frequent- 
ly operates  to  work  injustice  because  of  the 
defendant's  absence  from  the  forum  ret 
sitcef  and  the  consequent  inability  to  make 
him  answer  for  his  wrong  there.  For  this 
reason  many  of  the  courts  which  have  adopt- 
ed the  rule  have  done  so  reluctantly,  and, 
as  above  shown,  the  rule  has  been  expressly 
repudiated  in  Minnesota,  G.  II.  P, 
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be  had  in  the  courts  of  another  state  or 
country  than  that  in  which  the  injury  was 
done,  or  in  which  the  land  lay.  In  other 
words,  if  the  action  was  transitory,  and  not 
local,  it  was  maintainable  anywhere.  The 
courts  in  England  soon  freed  themselves 
from  the  fetters  of  locality  as  to  all  causes  of 
action  of  such  nature  thst  they  might  arise 
anywhere,  and  by  means  of  falsehood,  polite- 
ly called  fiction,  and  stated  under  a  vide- 
licet, which  was  an  apology  for  not  telling 
the  truth,  maintained  actions  on  such  causes 
of  action  as  arose  out  of  the  territorial  jur- 
isdiction of  the  courts  of  England.  But 
such  causes  of  action  as  could,  from  their 
nature,  arise  only  in  one  place,  and  therefore 
were  considered  as  local,  and  to  be  redressad 
only  by  local  actions,  did  not  arise  with 
the  frequency  of  the  other  class,  and  did 
not  press  upon  the  courts  sufficiently  to  in- 
duce them  to  include  them  in  the  fiction  in- 
vented to  sustain  the  other  class  of  actions, 
and  as  to  them  the  courts  continued  bound 
by  the  idea  of  the  place  at  which  they  arose. 
Therefore  it  is  that  courts,  governed  by  the 
common  law  as  to  actions  and  process,  have 
felt  bound  to  deny  a  remedy  for  causes  of 
action  arising  abroad  which  could  be  re- 
dressed only  by  local  actions.  Tried  even 
by  this  rule,  an  action  might  be  maintained 
in  the  circuit  court  of  Copiah  county,  by 
the  appellee  against  the  appellant;  for  by 
our  law  it  is  not  local,  but  transitory.  The 
only  local  actions  under  our  statute  are 
ejectment  and  actions  of  trespass  for  in- 
juries to  land.  They  must  be  brought  in 
the  county  in  which  the  land  lies.  All  other 
actions  must  be  brought  with  reference  to 
the  person  of  the  defendant.  The  common- 
law  distinction  of  local  and  transitory  ac- 
tions does  not  exist  here.  The  statute  alone 
governs,  and  we  cannot  disregard  it,  and  be- 
cause, under  the  common  law,  no  remedy 
could  be  had  by  the  assignee  of  a  covenantee 
in  a  covenant  of  warranty  of  title  of  land 
lying  in  another  state,  deny  a  remedy  in 
the  courts  of  this  state,  which  does  not 
treat  such  an  action  as  a  local  one.  The 
courts  which  have  held  such  an  action  not 
maintainable  have  done  so  under  stress  of 
the  common  law,  which  they  felt  so  bound 
them  as  to  constrain  them  to  do  what  rea- 
son revolted  at.  Happily  we  are  freed  from 
the  constraint  of  this  absurd  rule,  and  look 
to  our  statutes  to  see  what  actions  may  be 
maintained  by  our  courts.'' 

In  Tillotson  v.  Prichard,  60  Vt,  loc.  cit. 
104,  6  Am.  St.  Rep.  95,  14  Atl.  307,  it  was 
said:  "The  defendant  contends  that  this 
court  has  no  jurisdiction  of  the  action ;  that 
it  is  local,  and  can  only  be  maintained  in 
the  state  where  the  land  lies.  Such  un- 
doubtedly was  the  rule  at  common  law.  By 
that  law,  if  the  action  for  the  breach  of  a  ' 
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covenant  was  founded  upon  privity  of  ooii- 
tract,  it  was  transitory  (e.  g,,  covenant  be- 
tween the  original  parties) ;  but  if  upon 
privity  of  estate,  it  was  locaL  By  this 
rule,  all  actions  brought  by  the  assignee  of 
an  estate  conveyed  with  covenants*  running 
with  the  land,  against  the  covenantor,  to 
enforce  such  covenants,  were  locaL  In 
covenants  concerning  land,  an  assignee  of 
the  land  is  a  stranger  to  the  personal  con- 
tract between  the  parties  thereto.  He  is 
not  privy  to  it,  and  the  only  right  he  has 
to  maintain  an  action  in  his  own  name  for 
their  breach  is  upon  those  covenants  which 
'run  with  the  laud;'  or,  in  other  words^ 
those  which  follow  the  interest  demised; 
and  hence  the  action  is  said  to  be  founded 
upon  privity  of  estate.  It  is  when  the  right 
or  obligation  created  by  the  covenant  is  at- 
tached to  the  interest  conveyed,  or  to  the 
estate  out  of  which  it  is  created,  so  that 
the  right  or  obligation  upon  an  assignment 
of  the  estate  devolves  upon  the  assignee. 
Gould,  PI.  chap.  Ill,  §  118,  div.  2;  Chitty, 
PI.  270.  But  it  is  argued  that  the  action  is 
local,  for  that,  in  case  of  a  judgment  against 
the  defendant,  he  is  entitled  to  an  order 
from  the  court  requiring  a  conveyance  to 
him  from  the  plaintiff  of  the  lands  in  con- 
troversy, and  the  order  could  not  be  effectu- 
ally made  by  a  court  in  this  state,  and  cite 
the  cases  of  Catlin  v.  Hurlburt,  3  Vt  403, 
and  Shorthill  v.  Ferguson,  47  Iowa,  284. 
We  do  not  say  that  the  defendant  is  en- 
titled as  matter  of  right  to  such  an  order. 
The  latter  case  was  in  equity,  and  the  court 
held  that  before  it  would  enter  judgment  for 
the  plaintiff,  he  must  tender  a  conveyance  of 
the  land  to  the  defendant;  the  same  result 
being  reached  in  the  other  case  cited  by  stay 
of  execution.  The  judgment  of  the  court  in 
such  cases  does  not  affect  the  title  to  the 
land,  by  any  direct  action  or  process  against 
the  land  itself;  but,  the  court  having  ob- 
tained jurisdiction  of  the  person  of  the 
owner,  it  may,  in  a  proper  case,  decline  to 
enter  judgment,  or  it  may  stay  execution 
after  judgment  until  he  make  such  convey- 
ance as  justice  requires  him  to  do,  as  a 
condition  of  obtaining  judgment  and  execu- 
tion. Indeed,  cases  in  equity  go  much  far- 
ther. Rorer,  on  Interstate  Law,  207,  211. 
The  judgment  in  on  way  affects  the  real 
estate ;  it  is  in  personam,  .sounding  in  dam- 
ages only.  But  it  is  enough  to  say  that 
the  common  law,  as  to  certain  actions,  in- 
cluding the  one  at  bar,  being  local,  has  been 
superseded  by  our  statute  regulating  ths 
places  in  which  actions  shall  be  brought, 
and  none,  are  local  unless  made  so  by  stat- 
ute. Hunt  V.  Pownal,  9  Vt.  411;  June  ▼. 
Conant,  17  Vt.  656;  University  of  Vermont 
V.  Joslyn,  21  Vt.  62.  This  action  by  our 
statute  is  transitory." 
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The  supreme  court  of  Indiana  in  Coleman 
V.  Lyman,  42  Ind.  280,  was  confronted  with 
this  same  proposition,  and  that  court  held 
that  the  statute  of  that  state  had  determined 
where  actions  must  be  brought.  After  cit- 
ing three  sections  of  their  statute,  which 
provided,  in  short,  that  actions  must  be 
commenced  in  the  county  in  which  the  sub- 
ject of  the  action  was  situate,  first,  for  the 
recovery  of  the  real  property,  or  an  ^estate 
or  interest  therein,  for  the  determination  in 
any  form  of  such  right  or  interest,  and  for 
injuries  to  real  property;  second,  for  the 
partition  of  real  property;  third,  for  the 
foreclosure  of  the  mortgage  of  real  prop- 
erty,— and  certain  other  sections  providing 
for  suits  against  corporate  bodies  and  for 
the  contesting  of  wills,  or  the  establishment 
of  the  same,  and  then  there  was  another 
section  which  provided  that  "in  all  other 
cases  the  action  shall  be  commenced  in  the 
county  where  the  defendants  or  one  of  them 
has  his  usual  place  of  residence"  (Gavin  & 
H.  Rev.  Stat.  1870,  vol.  2,  pp.  50,  58,  §  33), 
the  court  then  proceeds  to  say  that  the  stat- 
ute of  that  state  must  govern,  and  pointed 
out  that  the  action  for  covenant  of  seisin 
was  not  an  action  for  the  recovery  of  real 
property  or  of  an  estate  therein,  within 
the  contemplation  of  that  section.  So  in 
this  state,  by  one  general  system,  our  Legis- 
lature has  provided  for  the  venue  of  all  civil 
actions.  Section  562,  Rev.  Stat.  1899,  has 
reference  to  the  residence  of  the  defendant, 
and  §  563  provides  for  the  prosecution  of 
actions  in  ejectment  and  replevin  in  the 
county  where  the  specific  property  is  sought 
to  be  recovered  or  seized,  and  §  564  provides 
that  suits  for  the  possession  of  real  estate, 
or  whereby  the  title  thereto  may  be  affect- 
ed, shall  be  brought  in  the  county  where 
such  real  estate,  or  some  part  thereof,  is 
situate.  Section  4345  (page  2392)  provides 
for  the  foreclosure  of  mortgages  of  real 
estate  in  the  county  where  any  part  of  the 
mortgaged  premises  is  situated.  And  §  4374 
(page  2411)  provides  for  the  bringing  of 
partition  suits  in  the  county  in  which  the 
lands  sought  to  be  partitioned  are  situated. 
In  a  word,  our  legislature  has  completely 
altered  the  rule  of  the  common  law,  and 
provided  for  every  contingency  as  to  the 
bringing  of  suits,  and  it  must  be  held  that 
the  common-law  rule  as  to  this  action  no 
longer  obtains  in  this  state.  Many  decisions 
of  this  court  illustrate  what  is  meant  by 
"title  to  real  estate"  being  involved. 

It  is  now  the  settled  rule  of  adjudication' 
that  in  order  to  give  this  court  jurisdic- 
tion on  the  ground  that  title  to  real  estate 
is  involved,  it  must  appear  that  the  title 
will  be  directly  affected  by  the  judgment  of 
the  court.  It  will  not  suffice  for  it  to  be 
incidentally,  collaterally,  or  even  neceasar- 
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ily  inquired  into  if  the  judgment  can  be  sat- 
isfied by  the  payment  of  money.  Ptice  v. 
Blankenship,  144  Mo.  203,  45  S.  W.  1123; 
Hilton  V.  St.  Louis,  129*  Mo.  389,  31  S. 
W.  771;  Barber  Asphalt  Paving  Co.  v. 
Hezel,  138  Mo.  228,  39  S.  W.  781.  In  Luth- 
er  V.  Brown,  132  Mo.  73,  33  S.  W.  442,  it 
was  expressly  ruled  that  the  title  to  real  es- 
tate was  not  involved  in  a  suit  upon  cove- 
nant of  warranty,  this  court  saying,  among 
other  things:  "If  a  judgment  was  rendered 
because  of  a  defect  of  title  to  the  real  es- 
tate named,  it  would  sound  in  damages,  and 
be  personal  against  defendant,  and  no  de- 
cree or  judgment  would  be  entered  that 
could  in  any  wise  involve  or  affect  the  title 
to  the  real  estate,  .  .  .  different  from  the 
way  that  all  other  real  estate  to  plaintiff 
belonging  might  be  affected."  To  the  same 
effect,  Hannibal  &  St.  J.  R.  Co.  y.  Ma- 
honey,  42  Mo.  467;  Gregg  v.  Union  P.  R. 
Co.  48  Mo.  App.  499.  In  our  opinion  this 
is  not  a  case  affecting  the  title  to  real  e8ta|» 
within  the  meaning  of  §  564,  Rev.  Stat 
1899. 

2.  Having  reached  the  conclusion  that 
the  title  to  the  land  is  only  incidentally  in- 
volved in  the  record,  we  are  brought  to  ap- 
pellant's second  point;  to  wit,  "by  the  law 
of  what  state  is  defendant's  liability  to  be 
ascertained?"  The  lands  attempted  to  be 
conveyed  are  in  Texas,  but  plaintiff  has 
not  pleaded  the  law  of  Texas,  nor  was  any 
attempt  made  to  prove  it  in  the  evidence. 
By  a  long  line  of  adjudications  it  has  been 
ruled  that  the  courts  of  this  state  will  not 
take  cognizance  of  the  laws  of  a  foreign 
state  which  have  not  been  pleaded  or  proven. 
Hazelett  v.  Woodruff,  150  Mo.  539,  51  S.  W. 
1048;  Charlotte  v.  Chouteau,  25  Mo.  465; 
Roll  V.  St.  Louis  &  C.  Smelting  &  Min.  Co. 
52  Mo.  App.  60.  Moreover,  plaintiff  relies 
entirely  upon  Missouri  decisions  to  support 
her  claim  for  damages,  and  she  must  be  held 
to  have  elected  to  rely  upon  our  laws  for 
a  recovery.  In  the  absence,  then,  of  any  at- 
tempt to  show  that  defendant's  liability  un- 
der the  laws  of  Texas  was  otherwise  than 
by  the  laws  of  Missouri,  this  court  will  ap- 
ply our  own  laws  in  determining  defend- 
ant's liability  on  his  covenant  of  seisin. 
Hazelett  v.  Woodruff,  150  Mo.  534,  51  S. 
W.  1048,  and  cases  cited. 

3.  The  defendant,  in  support  of  the  judg- 
ment of  the  circuit  court,  contends  that^ 
conceding  all  the  covenants  were  broken 
when  made,  and  that  neither  title  nor  pos- 
session passed  from  the  defendant  to  Henry, 
his  covenantee,  nor  from  Henry  to  the  plain- 
tiff, then  there  was  no  privity  of  contract 
between  the  plaintiff  and  the  defendant,  and 
plaintiff  cannot  maintain  this  action.  With- 
out restating  the  general  law  as  laid  down 
in  the  t^xt-books  and  ca^es  as  to  the  oove- 
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nant  of  seisin,  it  is  sufficient,  for  the  pur- 
poses of  this  appeal,  to  refer  to  some  of  the 
adjudications  of  this  court. 

In  Allen  v.  Kennedy,  91  Mo.  324,  2  S.  W. 
142,  the  petition  declared  on  the  covenants 
of  seisin  and  warranty.  Judge  Black, 
speaking  for  this  court,  said:  "As  to  the 
covenant  of  seisin  of  an  indefeasible  estate 
in  fee  simple,  the  claim  is  that  this  cove- 
nant, if  broken  at  all,  is  always  broken 
when  made,  and  does  not  run  with  the  land. 
Whatever  may  be  the  rule  elsewhere,  with 
us  it  is  Qiore  than  a  covenant  in  the  present 
tense.  It  is  rather  a  covenant  of  indemnity, 
and  it  has  often  been  held  that  it  runs  with 
the  land  to  the  extent  that,  if  the  covenantee 
takes  any  estate,  however  defeasible,  or  if 
possession  accompanies  the  deed,  though  no 
title  pass,  yet,  in  either  event,  this  covenant 
runs  with  the  land  and  inures  to  the  subsa- 
quent  grantee  upon  whom  the  loss  falls. 
Dickson  v.  Desire,  23  Mo.  151,  66  Am.  Dec. 
061;  Chambers  v.  Smith,  23  Mo.  174;  Mag- 
wire  v.  Riggin,  44  Mo.  512;  Jones  v.  Whit- 
sett,  79  Mo.  188.  4.  Both  covenants  in  the 
Kennedy  deed  were  broken  before  the  plain- 
tiff purchased;  for  Riddle,  the  owner  of  the 
title,  had  taken  possession  under  it,  and 
Patterson  was  without  title  or  possession. 
On  this  state  of  the  case  the  contention  of 
the  defendant  is  that  covenants  only  run 
with  the  land  until  breach;  that  they  then 
become  choses  in  action  which  cannot  be  as- 
signed. Many  authorities  do  hold  that 
choses  in  action  cannot  be  assigned  so  as 
to  enable  the  assignee  to  sue  in  his  own 
name  at  law,  but  that  is  not  the  law  of  this 
state.  Damages  arising  from  the  breach  of 
the  covenants  in  a  deed  may  be  assigned, 
and,  when  assigned,  the  assignee,  and  he 
alone,  can  sue.  Van  Doren  v.  Relfe,  20  Mo. 
456.  The  only  remaining  question  is  wheth- 
er the  deed  to  plaintiff  will  operate  as  an 
assignment  of  the  prior  covenants  so  as  to 
protect  the  assignee  as  to  the  damages  he 
has  sustained.  As  having  some  bearing  up- 
on this  question,  it  may  be  stated  that,  by 
our  statute,  any  person  claiming  title  to 
real  estate  may,  though  there  be  an  adverse 
possession,  convey  his  interest  as  if  he  were 
in  the  actual  possession."  In  support  of 
the  proposition  that  the  covenants  passed 
by  the  subsequent  deed,  the  learned  judge 
quoted   with   approval   Kimball   v.    Bryant, 

25  Minn.  496,  Schofield  v.  Iowa  Homestead 
Co.  32  Iowa,  318,  7  Am.  Rep.  197,  and  Wead 
v.  Larkin,  54  111.  498,  5  Am.  Rep.  149,  and 
then  concludes  his  opinion  as  follows:  "As 
our  covenant  of  seisin  runs  with  the  land, 
what  is  there  said  as  to  the  covenant  of 
warranty  is  equally  applicable  to  it.  The 
Patterson  deed  contains  full  covenants,  and 
it  was  certainly  the  purpose  to  transfer  to 
plaintiff  whatever  covenants  and  assurances 
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the  grantor  held,  whether  broken  or  un- 
broken; and  no  good  reason  is  perceived 
why  the  intention  of  the  parties  should  not 
be  made  effectual,  instead  of  being  fnutrat* 
ed  and  wholly  defeated." 

In  Johnson  v.  Johnson,  170  Mo.,  loc  cit. 
49,  59  L.R.A.  748,  70  S.  W.  241,  the  case  of 
Allen  v.  Kennedy,  supra,  was  followed  and 
approved.  Learned  counsel  for  the  defend- 
ant quoted  and  relied  upon  the  decision  of 
this  court  in  Blondeau  v.  Sheridan,  81  Mo. 
545,  but  it  is  evident  from  the  reading  of 
that  case  that,  while  the  court  held  that  a 
covenant  against  encumbrances  was  a  cove- 
nant  in  praiscnti,  and  did  not  run  with  the 
land,  and  was  not  assignable  at  law,  it  did 
hold  that  a  covenant  of  seibin  ran  with  the 
land,  and  that  a  remote  covenantee  could  re- 
cover thereon  against  a  remote  covenantor. 
And  in  our  opinion  there  is  no  conflict  what- 
ever between  the  decision  in  that  case  and 
the  subsequent  opinion  in  Allen  v.  Kennedy, 
supra.  Accordingly  we  answer  the  query 
of  the  defendant  in  the  affirmative;  to  wit, 
that  a  covenant  of  seisin  of  an  indefeasible 
estate  in  fee  simple,  which  is  broken  at  the 
time  that  it  is  made,  runs  with,  the  land,  so 
that  a  subsequent  grantee  can  maintain  an 
action  for  damages  for  breach  thereof 
against  the  original  covenantor. 

4.  The  only  question  upon  which  the 
plaintiff  appealed  to  this  court  was  as  to 
the  measure  of  damages  to  which  she  was 
entitled,  and  her  contention  is  that  she  is 
entitled  to  recover  the  full  value  of  the  land 
at  the  time  of  the  execution  of  the  deed, 
whereas  the  defendant  insists  that  the  full 
measure  of  plaintiff's  damages  is  the 
amount  of  purchase  money  which  she  paid, 
with  interest.  In  Matheny  v.  Stewart,  108 
Mo.  73,  17  S.  W.  1014,  Judge  Macfarlane, 
speaking  for  this  court,  said:  "The  rule  of 
damages  for  breaches  of  warranty  in  the 
conveyance  of  land,  in  case  of  total  failure 
of  title,  has  ever  been  limited  in  this  state 
to  the  purchase  money  paid,  with  interest 
thereon,  and  costs," — citing  Dickson  v.  De- 
sire, 23  Mo.  166,  06  Am.  Dec.  661;  Hutchins 
V.  Roundtree,  77  Mo.  500;  Lambert  v.  Estes^ 
99  Mo.  608,  13  S.  W.  284.  In  Hazelett  v. 
Woodruff,  150  Mo.  541,  51  S.  W.  1049,  this 
court  said:  "The  measure  of  damages  upon 
breach  of  covenant  of  seisin  and  the  right  to 
convey  is,  as  a  general  rule,  the  purchase 
money,  interest,  and  costs."  "No  case  that 
we  have  seen  has  extended  the  rule  beyond 
this."  Accepting  this  as  the  settled  doc- 
trine in  this  state,  and  applying  it  to  the 
facts  in  evidence,  it  appears  that  the  de- 
fendant, in  his  deed  to  Henry,  conveyed  the 
land  in  question  for  the  consideration  of 
$1  and  other  lands.  There  was  no  proof 
whatever  as  to  what  other  lands  were  re- 
ferred to  in  this  description^  nor  what  their 
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value  was.  The  court  gave  plaintiff  judg- 
ment for  $1.  Speaking  to  this  point  in  Al- 
lan y.  Kennedy,  supra,  Judge  Black  said: 
''The  plaintiff  concedes  that  the  full  measure 
of  his  damages  is  the  amount  he  paid,  with 
interest.  For  proof  of  the  damages  he  re- 
lies alone  on  the  recital  of  $350  considera- 
tion paid  hj  him  in  his  deed  from  Patter- 
son, and  the  question  is  whether  this  made 
out  a  prima  facie  case.  As  to  the  parties 
to  a  deed,  the  oonsideration  clause  is  prima 
facie  evidence,  but  it  has  the  force  and  ef- 
fect only  of  a  receipt,  and  is  open  to  ex- 


seeks  to  recover  from  J.  A.  Lucksinger,  who 
conveyed  to  Charles  C.  Henry,  the  sum  of 
$10|000  in  damages;  her  petition  alleging 
that  the  title  to  the  lands  in  Foley  county, 
Texas,  had  entirely  failed,  and  that  the 
measure  of  her  damages  was  its  market 
value,  and  that  it  was  of  the  reasonable 
market  value  of  $10,000. 

The  evidence  shows  that  the  appellant, 
who  was  plaintiff  below,  introduced  no  evi- 
dence as  to  the  consideration  passing  from 
Henry  to  the  respondent,  Lucksinger,  for 
the  conveyance  of  the  Texas  property,  nor 


planation  and  contradiction,  not  for  the  pur-    did  she  show,  or  attempt  to  show,  what,  if 


pose  of  defeating  the  deed  as  a  conveyance^ 
but  for  the  purpose  of  showing  the  true  con- 
sideration. Fontaine  v.  Boatmens'  Sav. 
Inst.  57  Mo.  552;  Wood  v.  Broadley,  76  Mo. 
33,  43  Am.  Rep.  754.  Generally,  however, 
the  recital  in  the  consideration  clause  is  not 
evidence  of  the  amount  paid,  or  the  value 
of  the  premises  as  to  third  persons." 

As  there  was  no  proof  of  the  amount  of 
the  consideration  paid  by  the  plaintiff  or 
by  Henry  to  the  defendant,  we  think  the 
court  correctly  awarded  nominal  damages 
only,  and  that  plaintiff  has  no  standing  in 
court  to  o'mplain  of  the  verdict  of  $1  in  her 
favor,  and  accordingly  the  judgment  is  af- 
firmed. 

Valllant,  Ch.  J.,  and  Fox  and  liamm, 
JJ.,  concur. 

.  Woodson,  J.,  concurring: 

The  plaintiff  instituted  this  suit  in  the 
circuit  court  of  St.  Clair  county,  against 
the  defendant,  to  recover  $10,000  as  dam- 
ages for  a  breach  of  covenant  of  seisin  and 
warranty.  A  trial  was  had,  which  resulted 
in  a  judgment  for  the  plaintiff  in  the  sum 
of  $1.  From  that  judgment  the  plaintiff 
duly  appealed. 

The  facts  of  the  ease  are  i^actically  un- 
disputed, and  are  substantially  as  follows, 
as  appears  from  respondent's  statement  of 
the  case,  to  wit:  On  June  20,  1899,  J.  A. 
Ludcsinger,  the  respondent,  a  resident  of  St. 
Clair  county,  Missouri,  executed  and  de- 
livered to  Charles  C.  Henry,  of  Kansas  City, 
Jackson  county,  Missouri,  a  deed  with  cove- 
nants of  warranty,  conveying  surveys  13 
and  25  in  block  230,  Foley  county,  Texas. 
The  consideration  named  in  the  deed  was 
"$1  and  other  lands."  On  April  19,  1902, 
the  grantees  named  in  the  Lucksinger  deed, 
Charles  C.  Henry  and  wife,  made  a  special 
warranty  deed  to  the  same  land  to  the  ap- 
pellant, A.  M.  Coleman.  The  consideration 
recited  in  this  deed  was  "$5  and  exchange  of 
property."  On  September  17,  1904,  A.  M. 
Coleman,  the  grantee  in  the  deed  from 
Henry,  filed  this  suit  in  the  circuit  court 
of  St.  Clair  county,  Missouri,  wherein  she^ 
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anything,  she  paid  to  Henry  for  deeding  this 
property  to  her.  She  did  not  show  that  she 
had  paid  the  $5  recited  in  the  deed,  or  that 
she  had  conveyed  the  other  property  therein 
referred  to.  She  tried  her  case  upon  the 
theory  that  it  was  of  no  consequence  what 
damages,  if  any,  she  actually  sustained,  but 
that  the  measure  of  her  recovery  should  be 
the  value  of  the  lands  described  in  the 
Henry  deed,  without  regard  to  the  consid- 
eration passing  from  her  to  him.  She  also 
introduced  testimony  tending  to  show  the 
value  of  the  Texas  land,  which  was  sub- 
stantially as  follows:'  W.  H.  Ragin,  of  Al- 
pine, Texas,  who  testified,  said:  "If  it  is 
dry  land,  it  is  worth  $1  per  acre.  If  it  has 
living  water,  it  is  worth  $4  or  $5  per  acre; 
I  can't  tell  of  my  own  personal  knowledge 
whether  this  particular  property  has  living 
water  or  not."  The  other  witness  offered  as 
to  the  value  of  the  Texas  land  was  Charles 
C.  Henry,  the  grantor  of  the  Texas  property 
in  the  deed  to  appellant.  He  testified: 
"That  the  respondent,  Lucksinger,  told  him 
that  there  was  a  creek  which  went  through 
both  sections,  and  there  is  a  little  timber 
along  the  creek,  but  it  is  mostly  prairie." 
"That  it  was  pasture  land,"  and  "that  the 
consideration  was  that  it  was  worth  $5  per 
acre,"  and  "He,  defendant,  claimed  the  land 
was  worth  $5  per  acre,  it  I  remember  right." 
Also,  "The  consideration  between  us  was 
$6,000."  And:  "$6,000  was  the  value  placed 
upon  the  property  in  Texas,  and  I  placed  up- 
on my  property.  I  do  not  know  the  actual 
value  of  either  property.  I  suppose  $6,000 
was  a  little  more  than  the  property  was 
worth;  I  never  saw  the  land  in  Texas." 
This  was  the  extent  of  the  testimony  as  to 
the  value  of  the  Texas  property.  Appellant 
also  introduced  testimony  tending  to  show 
that  respondent  had  no  title  whatever  to  the 
land  which  his  deed  purported  to  conv^ 
to  Henry,  and  it  was  admitted  that  neither 
Henry  nor  appellant  was  ever  in  the  actual 
possession  of  said  land.  Upon  that  evidence 
the  court  instructed  the  jury  to  the  effect 
that  appellant  could  receive  only  nominal 
damages,  to  which  action  she  duly  excepted.  | 
1.  The  evidence  disclosed  by  the  record 
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shows  that  respondent,  in  the  month  of 
July,  189y,  conveyed  by  deed  of  general  war- 
ranty 1,280  acres  of  land,  situate!  in  Foley 
county,  Texas,  to  one  Charles  C.  Henry,  for 
a  consideration  of  $1  and  other  lands,  as 
expressed  in  the  deed.  In  April,  1902, 
Henry,  by  deed  of  special  warranty,  con- 
veyed the  same  land  to  appellant  for  a 
stated  consideration  of  $5  and  exchange"  of 
lands.  At  the  time  of  the  execution  of  the 
deed  from  respondent  to  Henry,  the  former 
placed  the  value  of  the  land  at  $6,000,  but 
no  evidence  was  offered  tending  to  show  the 
value  of  the  land  conveyed  by  Henry  to  re- 
spondent in  exchange  for  the  lands  in  ques- 
tion. At  the  time  of  the  conveyance  to 
Henry,  respondent  had  no  title  to  the  land, 
and  consequently  a  breach  of  the  covenant 
of  seisin  occurred  instanter  upon  the  execu- 
tion of  the  deed.  Upon  that  state  of  facts 
it  is  contended  by  counsel  for  appellant  that 
there  was  a  breach  of  the  covenant  of  seisin 
at  the  instant  the  deed  from  respondent  to 
Henry  was  signed  and  delivered,  the  said 
covenant  ran  with  the  land,  and  that  the 
deed  from  Henry  to  him  carries  with  it  and 
invested  in  her  a  right  of  action  for  said 
breach,  and  that  the  value  of  the  land  at 
the  time  respondent  conveyed  the  same  to 
Henry,  in  3899,  which  the  evidence  tended 
to  show,  was  about  $6,000.  Upon  the  other 
hand,  while  counsel  for  respondent  con- 
cedes that  tlie  covenant  of  seisin  was  broken 
as  soon  as  made,  yet  he  contends  that  it  was 
only  a  chose  in  action;  did  not  run  with  the 
land;  was  not  assignable  at  law;  and  can- 
not be  taken  advantage  of  by  appellant,  a  re- 
mote covenantee. 

Counsel  for  respondent,  in  support  of  his 
position,  relies  upon  the  case  of  Blondeau  v. 
Sheridan,  81  Mo.  545.  The  facta  of  that 
case  were  substantially  as  charged  in  the 
petition,  which  was  as  lollows:  "On  January 
18th,  188],  plaintiffs  filed  in  the  probate 
court  of  Buchanan  county  their  demand  for 
$433.36,  against  said  estate,  and,  at  the 
April  term,  1881,  the  court  found  against 
plaintiffs,  who  then  appealed  to  the  circuit 
court,  where  they  filed  an  amended  petition, 
alleging,  in  substance,  that  McGee  died  in 
May,  1880,  and  that  Sheridan  administered 
on  his  estate  in  August,  1880.  That  plain- 
tiffs are,  and  since  1872  have  been,  partners. 
That  on  the  30th  of  January,  1873,  McGee 
convey«»d  by  deed  to  Mathias  Bradley  the 
north  half  of  lot  No.  10  of  block  21  in 
the  town  of  St.  Joseph,  in  the  granting 
clause,  thereof  employing  the  words  'grant,' 
'bargain,'  and  'sell;'  the  deed  containing  also 
an  express  covenant  that  the  grantor,  his 
heirs  and  executors,  etc.,  would  warrant 
and  defend  the  title  to  said  real  estate 
against  the  lawful  claims  of  every  person 
whatever.  That  prior  to  that  time,  on  the' 
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29th  of  March,  1872,  McGee,  the  grantor, 
entered  into  a  written  agreement  with  one 
Hasting,  by  which  he  granted  to  Hasting, 
who  owned  the  adjoining  lot,  the  right  to 
extend  and  build  one  half  of  the  thickness 
of  a  wall,  to  be  erected  by  said  Hasting 
on  the  line  between  said  lots,  over  and  on 
the  lot  of  said  McGee  (said  lot  No.  10), 
the  dimensions  of  said  wall  to  be  footing 
4  feet  6  inches  in  thickness,  upper  wall  2 
feet  thick,  brick  wall  1  foot  6  inches  thick 
and  80  feet  in  length,  one-half  of  which  the 
entire  length  and  height  •  to  extend  over 
and  on  lot  10,  with  the  further  stipulation 
that  said  'McGee,  or  his  assignee,  should  at 
any  time,  paying  one-half  of  the  cost  of 
said  wall  or  such  part  thereof  to  the  said 
Hasting  or  his  assignee,  have  the  right  and 
privilege  of  building  to  and  using  said 
wall,  and  make  it  constitute  one  of  the 
walls  he  may  choose  to  erect  adjacent  there- 
to, and  may  use  said  wall  for  all  reasonable 
purposes  in  erecting  and  constructing  such 
building.'  That  said  agreement  was  duly 
acknowledged,  and  was,  on  9th  of  April, 
1872,  filed  for  record  in  the  recorder's  office 
of  said  county.  That  Hasting  erected  the 
wall  mentioned  in  said  agreement  before  Mc- 
Gee conveyed  to  Bradley.  Tliat  on  the  16th 
day  of  February,  1875,  plaintiffs  each  be- 
came the  owner  of  an  undivided  half  of  said 
lot  No.  10  by  virtue  ot  conveyances  from 
Mathias  Bradley  and  his  grantees,  and 
afterwards  mutually  agreed  to  hold,  and 
have  ever  since  held,  the  same  as  partner- 
ship property.  That  McGee,  at  the  time  of 
the  conveyance  to  M.  S.  Bradley,  was  not 
seised  of  an  indefeasible  estate  in  fee  sim- 
ple in  said  real  estate.  That  it  was  not  free 
from  encumbrance,  etc.,  and  that  McGee  had 
not  warranted  or  defended  the  title,  but, 
on  the  contrary,  on  the  29th  of  May,  1875, 
Lutz,  assignee  of  Hasting,  entered  said  lot 
No.  10  and  evicted  plaintiffs  from  that  part 
of  said  lot  upon  which  said  wall  stood,  hav- 
ing the  right  to  do  so  by  virtue  of  the  agree- 
ment aforesaid,  and  that  plaintiffs  were 
compelled  to,  and  did,  on  the  29th  of  May, 
1875,  pay  to  said  Lutz  $336.46,  in  order  to 
extinguish  his  right  and  title  to  said  part 
of  said  lot,  and  to  said  wall  to  the  length 
of  62  feet  and  8  inches,  and  that  it  was 
worth  that  sum,  and  asked  judgment  for 
$433.46."  The  plaintiffs  obtained  a  judg- 
ment from  which  the  defendant  appealed. 

In  discussing  that  case,  the  court,  speak- 
ing through  Henry,  J.,  on  pages  551  to  554 
of  81  Mo.,  used  this  language:  "The  defend- 
ant objected  to  any  evidence  on  the  ground 
that  the  petition  did  not  state  facts  consti- 
tuting a  cause  of  action.  The  covenant  of 
general  warranty,  and  two  of  the  statutory 
covenants,  viz.j  that  of  seisin  and  that 
against  encumbrances,  are  aM^ged  in  the  pe- 
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tition  to  have  been  broken.  The  facts  al- 
leged constituted  no  breach  of  the  covenant 
of  seisin.  *That  covena;it  is  not  broken  by 
the  existence  of  easements  or  encumbrances 
which  do  not  strike  at  tlie  technical  seiain 
of  the  purchaser.'  Kawle,  Covenants,  3d 
ed.  51.  In  Kellogg  v.  Malin,  50  Mo.  496,  11 
Am.  Rep.  426,  it  was  held  that  the  oc- 
cupancy of  land  by  a  railroad  track,  under 
condemnation  proceedings,  was  but  an  ease- 
ment, and  could  not  be  relied  upon  as  a 
breach  of  the  covenant  of  sejsin.  There  was, 
however,  a  breach  of  the  covenant  against 
encumbrances,  but  where  did  it  occur?  'It 
is  a  covenant  in  prcesenti  and  broken  as 
soon  as  made.'  Rawle,  Covenants,  110. 
Again  he  says  at  page  336;  'It  is  a  settled 
rule  on  both  sides  of  the  Atlantic  that  until 
breach  the  covenants  for  title,  without  dis- 
tinction between  them,  run  with  the  land  to 
heirs  and  assigns.  But,  while  this  is  well 
settled,  a  strong  current  of  American  au- 
thority has  set  in,  in  favor  of  the  positiou 
that  the  covenants  for  seisin,  for  right  to 
convey,  and  perhaps  against  enciunbrancea, 
are  what  are  called  "covenants  in  prccsenii," 
If  broken  at  all,  their  breach  occurs  at  the 
moment  of  their  creation.  The  covenant  is 
that  a  particular  state  of  things  exists  at 
that  time,  and,  if  this  be  not  true,  the  de- 
livery of  the  deed  which  contains  such  a 
covenant  causes  an  instantaneous  breach. 
These  covenants  are  then,  it  is  held,  turned 
into  a  mere  right  of  action,  which  is  not  as- 
signable at  law,  which  can  be  taken  ad- 
vantage of  only  by  the  covenantee  or  his 
personal  representatives,  and  can  neither 
pass  to  an  heir,  a  devisee,  nor  a  subsequent 
purchaser.'  Chancellor  Kent,  at  page  555, 
fourth  volume  of  his  Commentaries^  says: 
The  covenant  of  seisin  and  of  a  right  to 
convey,  and  that  the  land  is  free  from  en- 
cumbrances, are  personal  covenants,  not  run- 
ning with  the  land  or  passing  to  the  as- 
signee; for,  if  not  true,  there  is  a  breach 
of  them  as  soon  as  the  deed  is  executed. 
But  the  covenant  of  warranty  and  the  cove- 
nant for  quiet  enjoyment  are  prospective, 
and  an  actual  ouster  or  eviction  is  neces- 
sary to  constitute  a  breach  of  them,  and 
that  the  general  covenant  to  warrant  and 
defend  the  title'  is  in  effect  a  covenant  for 
quiet  enjoyment.  Page  658.  Our  statutory 
covenant  against  encumbi ances,  contained 
in  the  words  'grant,'  'bargain,'  and  'sell,'  is 
that  the  real  estate  was,  at  the  time  of  the 
execution  of  such  conveyance,  free  from  en- 
cumbrance. The  difficulty  which  exists  when 
the  encumbrance  is  of  a  kind  which  does 
not  affect  the  possession  of  the  grantee,  as 
in  case  of  a  mortgage  or  a  judgment  lien, 
which  must  be  extinguished  by  the  grantee 
before  he  can  claim  more  than  nominil  dam- 
PG^es,  is  not  encountered  when  the  encum- 
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brance  is  such  that,  as  in  the  case  at  bar 
and  in  Kellogg  v.  Malin,  supra,  the  entire 
damages  could  at  once  be  ascertained  and 
assessed  to  the  grantee,  and  there  is  no  way 
of  removing  it  but  by  purchase.  While  it 
exists,  the  covenantee  cannot  have  the  pos- 
session of  that  portion  of  the  land.  There 
was  a  breach  of  the  covenant  the  moment 
it  was  made,  and  M.  S.  Bradley  then  had  a 
right  of  action,  and,  the  covenant  not  run- 
ning with  the  land,  plaintiffs  never  had  a 
right  of  action  upon  it.  As  to  the  covenant 
of  general  warranty,  the  facts  alleged 
showed  a  breach  af  the  covenant.  The  note 
was  not  only  an  encumbrance  on  the  lot, 
but  Lutz's  rightful  possession  of  it,  under 
the  agreement  between  McGee  and  Hasting, 
constituted  a  breach  of  the  covenant  of  war- 
ranty. 'Where  the  covenant  is  broken  im- 
mediately, no  actual  eviction  or  disturbance 
need  be  shown.'  Grannis  v.  Clark,  8  Cow. 
41.  In  Grist  v.  Hodges,  14  N.  C.  (3  Dev. 
L.)  200,  Rudin,  J.,  said:  'The  existence  of 
an  encumbrance,  or  the  mere  recovery  in 
a  possessory  action  under  which  the  bar- 
gainee has  not  been  actually  disturbed,  are 
held,  for  technical  reasons,  not  to  be  breach- 
es of  a  covenant  for  quiet  posst^ssion,  or,  in 
other  words,  of  our  warranties.  But  that 
is  a  very  different  case  from  this,  in  which 
the  bargainee  never,  in  fact,  was  in  posses- 
sion, but  was  kept  out  by  the  possession  of 
another,  under  better  title  existing  at  the 
time  of  sale  and  deed  and  ever  since.'  'As 
between  the  bargainor  and  bargainee,  the 
latter  is  in  by  force  of  the  statute  of  uses,' 
'but,  if  there  be  in  reality  an  adverse  pos- 
session, he  can  only  be  held  to  be  in  for  an 
instant;  for  there  will  be  no  implication 
against  the  truth  further  than  is  necessary 
to  make  the  deed  effectual  for  its  purposes. 
If  such  adverse  possession  be  upon  title 
paramount,  then  there  is  an  eviction  of 
the  bargainee  eo  inatantCf  that  the  posses- 
sion conferred  by  the  statute  takes  place.' 
Mr.  Rawle  says:  'The  general  principle,  thus 
ably  explained,  has  been  recognized  and  ap- 
plied in  many  other  cases.'  They  are  cited 
in  note  2,  p.  254,  and  at  page  255  he  says: 
'The  rule  best  supported  by  reason  and 
authority  would  seem  to  be  this:  Where,  at 
the  time  of  the  conveyance,  the  grantee  finds 
the  premises  in  possession  of  one  claiming 
under  paramount  title,  the  covenant  for 
quite  enjoyment,  or  of  warranty,  will  be 
held  to  be  broken,  without  any  other  act 
on  the  part  of  either  the  grantee  or  the 
claimant.'  Here  was  a  constructive  eviction. 
The  covenantee  never  had  actual  possession 
of  the  strip  of  land  in  question,  which  was 
held  adversely,  and  when  the  covenantee, 
by  reason  of  the  paramount  title,  has  never 
been  able  to  obtain  possession  of  the  land, 
such  inability  to  get  possession  will  be  an 
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eviction.  Rawle,  Covenants,  251.  This  is 
not  the  case  of  a  party  wall,  which  is  a 
wall  for  the  common  use  of  the  proprietors 
of  adjoining  estates,  to  the  erection  of  which 
each  contributes  his  due  proportion  of  the 
costs,  and  each  has  a  right  to  the  use  of  the 
entire  wall.  That  is  but  an  easement,  but 
here  the  wall  belonged  to  Hasting,  and,  tin- 
der the  agreement,  he  had  possession  of  a 
strip  of  land  off  of  lot  30  adverse  to  the 
owner  of  said  lot.  It  was  a  permanent 
structure  and  as  effectually  excluded  plain- 
tiffs from  the  possession  as  if  the  owner  of 
the  wall  had  had  a  paramount  title  to  the 
strip  in  question." 

We  do  not  understand  this  case  as  coun- 
sel for  respondent  does.  While  it  holds  that 
a  covenant  against  encumbrances  is  a  cove- 
nant ti»  prccaenti,  does  not  run  with  the 
land,  is  not  assignable  at  law,  and  cannot 
be  taken  advantage  of  by  a  remote  cove- 
nantee, yet  it  does  hold  that  a  covenant  of 
seisin,  of  quiet  enjoyment,  etc.,  does  run 
with  the  land,  and  that  a  remote  covenantee 
may  recover  thereon  against  the  remote 
covenantor.  The  case  at  bar  is  not  a  suit 
for  a  breach  of  covenant  against  encum- 
brances, but  was  for  a  breach  of  covenant  of 
seisin.  So,  instead  of  the  Blondeau  Case, 
supra,  being  an  authority  supporting  re- 
spondent's contention,  it  is  directly  opposed 
thereto,  and  supports  the  position  of  counsel 
for  appellant. 

The  same  question  again  came  before 
this  court  in  the  case  of  Allen  v.  Kennedy, 
91  Mo.  324,  320,  331,  2  S.  W.  142,  143. 
Black,  J.,  speaking  for  the  court,  said:  "(3) 
As  to  the  covenant  of  seisin  of  an  inde- 
feasible estate  in  fee  simple,  the  claim  is 
that  this  covenant,  if  broken  at  all,  is  al- 
ways broken  when  made,  and  does  not  run 
with  the  land.  Whatever  may  be  the  rule 
elsewhere,  with  us  it  is  more  than  a  covenant 
in  the  present  tense.  It  is  rather  a  covenant 
of  indemnity,  and  it  has  often  been  held  that 
it  runs  with  the  land  to  the  extent  that,  if 
the  covenantee  takes  any  estate,  however 
defeasible,  or  if  possession  accompanies  the 
deed,  though  no  title  pass,  yet,  in  either 
event,  this  covenant  runs  with  the  land,  and 
inures  to  the  subsequent  grantee,  upon 
whom  the  loss  falls.  Dickson  v.  Desire,  23 
Mo.  151,  66  Am.  Dec.  661;  Chambers  v. 
Smith,  23  Mo.  174;  Magwire  v.  Riggin,  44 
Mo.  512;  Jones  v.  Whitaett,  79  Mo.  188. 
(4)  Both  covenants  in  the  Kennedy  deed 
were  broken  before  plaintiff  purchased;  for 
Riddle,  the  owner  of  the  title,  had  taken 
possession  under  it,  and  Patterson  was  with- 
out title  or  possession.  On  this  state  of  the 
case  the  contention  of  the  defendant  is  that 
covenants  only  run  with  the  land  until 
breach;  that  they  then  become  choses  in 
action,  which  cannot  be  assigned.  Many 
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authorities  do  hold  that  choses  in  action 
cannot  be  assigned  so  as  to  enable  the  as- 
signee to  sue  in  his  own  name  at  law,  but 
that  is  not  the  law  of  this  state.  Damages 
arising  from  the  breach  of  the  oovenants 
in  a  deed  may  be  assigned,  and,  when  as- 
signed, the  assignee,  and  he  alone,  can  sue. 
Van  Doren  v.  Relfe,  20  Mo.  456.  The  only 
remaining  question  is  whether  the  deed  to 
plaintiff .  will  operate  as  an  assignment  of 
the  prior  covenant  so  as  to  protect  the  as- 
signee as  to  the  damages  he  has  sustained. 
As  having  some  bearing  upon  this  question, 
it  may  be  stated  that,  by  our  statute,  any 
person  claiming  title  to  real  estate  may, 
though  there  be  an  adverse  possession,  con- 
vey his  interest  as  if  he  were  in  the  actual 
possession.  Rev.  Stat.  1879,  §  673.  Kim- 
ball V.  Bryant,  25  Minn.  496,  wa^i  an  action 
on  the  covenant  of  seisin  in  a  deed  from  de- 
fendant to  Hardy,  who  conveyed  with  full 
covenants  to  the  plaintiff.  The  grantor 
in  the  first  deed  had  no  title,  and  it  did 
not  appear  that  he  was  ever  in  possession. 
The  court  said:  'The  covenant  is  taken  for 
the  protection  and  assurance  of  the  title 
which  the  grantor  assumes  to  pass  by  his 
deed  to  the  covenantee;  and,  where  the  cove- 
nantee assumes  to  pass  that  title  to  an- 
other, it  is  fair  to  suppose  that  he  intends 
to  pass  with  it,  for  the  protection  of  his 
grantee,  every  assurance  of  it  that  he  has, 
whether  resting  in  right  of  action  or  in  un- 
broken covenant,  so  that  if,  before  enforc- 
ing his  remedy  for  breach  of  the  covenant, 
the  covenantee  execute  a  conveyance  of  the 
land,  unless  there  be  something  to  show  a 
contrary  intention,  it  may  be  presumed  that 
he  intended  to  confer  on  his  grantee  the 
benefit  of  the  covenant,  so  far  as  necessary 
for  his  protection;  that  is,  that  he  intends 
to  pass  all  his  right  to  sue  for  the  breach, 
so  far  as  the  grantee  sustains  injury  by 
reason  of  it.'  See  also  Schofield  v.  Iowa 
Homestead  Co.  32  Iowa,  318,  7  Am.  Rep. 
197.  In  Wead  v.  Larkin,  54  111.  498,  5  Am. 
Rep.  149,  the  court,  after  reaching  the  con- 
clusion that,  where  the  covenantee  takes 
possession  and  conveys  the  covenant  of  war- 
ranty in  .the  deed  to  him  will  pass  to  his 
grantee,  although  the  covenantor  may  not 
have  been  in  possession  at  the  time  of  his 
conveyance,  proceeds  to  say :  'It  is  not,  how- 
ever, to  be  supposed,  because  we  do  not  lay 
down  a  broader  rule  than  is  required  by 
the  case  before  us,  that  we  hold,  by  impli- 
cation, the  covenants  would  not  pass  if  the 
immediate  covenantee  should  convey  before 
taking  possession.  .  .  .  We  should  be 
inclined,  rather,  to  say  that,  although  the 
covenant  of  warranty  is  attached  to  the 
land,  and  for  that  reason  is  said,  in  the 
books,  to  pass  to  the  assignee,  yet  this  cer- 
tainly does  not  mean  that  it  is  attached  to 
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the  paramount  title,  nor  does  it  mean  that 
it  is  attached  to  an  imperfect  title,  or 
to  possesaion,  and  only  passes  with  that, 
but  it  means  simply  that  it  passes  by  virtue 
of  the  privity  of  estate,  created  by  the  sue- 
cessive  deeds,  each  grantor  being  estopped, 
by  his  own  deeds,  from  denying  that  he  has 
conveyed  an  estate  to  which  the  covenant 
would  attach.'  As  our  covenant  of  seisin 
runs  with  the  land^  what  is  there  said  as 
to  the  covenant  of  warranty  is  equally  ap-' 
plicable  to  it.  The  Patterson  deed  contains 
full  covenants,  and  it  was  certainly  the  pur- 
pose to  transfer  to  plaintiff  whatever  conve- 
nants  and  assurances  the  grantor  held, 
whether  broken  or  unbroken;  and  no  good 
reason  is  perceived  why  the  intention  of 
the  parties  should  not  be  made  effectual,  in- 
stead of  being  frustrated  and  wholly  de- 
feated. Had  Patterson  brought  the  suit  on 
the  covenants,  we  are  of  opinion  that  the 
deed  to  plaintiff  would  have  been  a  com- 
plete defense.  The  plaintiff,  on  making 
proof  of  damages,  will  be  entitled  to  recover. 
That  many  authorities  would  lead  to  a  dif- 
ferent result  is  conceded,  but  the  reason 
of  many  of  them  is  overthrown  when  it  is 
shown  that  choses  in  action  are  assignable, 
that  the  covenant  of  seisin  runs  with  the 
land  as  an  indemnity  to  the  party  who, 
in  fact,  suffers  the  loss,  and  that  real  prop- 
erty may  be  conveyed,  though  in  the  ad- 
verse possession  of  another." 

This  case  also  is  a  direct  authority  in  sup- 
port of  appellant's  contention.  It,  in  sub- 
stance, holds  that,  even  though  the  covenant 
of  seisin  is  broken  at  the  same  instant  the 
deed  is  executed,  yet  the  covenant  runs  with 
the  land,  and  a  remote  covenantee  may 
maintain  an  action  for  damages  for  such 
breach  against  the  covenantor,  even  though 
none  of  them  ever  had  possession  of  the 
land.  The  same  conclusions  were  reached  in 
the  following  case:  Johnson  v.  Johnson,  170 
Mo.  48,  69  L.R.A.  748,  70  S.  W.  241.  We 
must  therefore  decide  this  contention  in 
favor  of  appellant. 

2.  Counsel  for  appellant  goes  one  step 
further,  and  contends  that,  not  only  do  the 
covenants  of  seisin  and  warranty  run  with 
the  land,  but  he  also  contends  that,  the  cove- 
nant having  been  broken  at  the  instant  it 
was  made,  the  right  of  Henry  then  became 
a  chose  in  action,  assignable  by  Henry  in 
the  same  manner  and  with  the  same  rights 
as  any  other  chose  in  action  might  bo  as- 
signed, and  the  conveyance  of  Henry  to  ap- 
pellant was  an  assignment  of  such  chose  in 
action  to  her,  and  that  she  may  maintain 
suit  thereon  the  same  as  on  any  other  chose 
in  action.  In  support  thereof  counsel  cites 
the  Allen  and  Johnson  Cases,  supra,  and 
Winningham  v.  Pennock,  36  Mo.  App.  688; 
Hendrix  v.  Dickson,  60  Mo.  App.  206; 
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Langenberg  v.  Heer  Dry  Goods  Co.  74  Mo. 
App.  20.  In  our  judgment  that  contention 
is  untenable.  All  of  those  cases  show  that 
the  covenant  referred  to  in  each  ran  with 
the  land  in  favor  of  subsequent  covenantees, 
but  not  independent  of  the  land,  as  would 
the  assignment  of  an  ordinary  chose  in 
action,  as  is  contended  for  by  counsel  for 
appellant.  This  is  shown  by  the  following 
language  used  by  Black,  J.,  in  the  case  of 
Allen  V.  Kennedy,  91  Mo.  330,  2  S.  W.  143, 
supra:  "The  covenant  is  taken  for  the  pro- 
tection and  assurance  ^of  the  title  which  the 
grantor  assumes  to  pass  by  his  deed  to  the 
covenantee;  and,  where  the  covenantee  as- 
sumes to  pass  that  title  to  another,  it  is 
fair  to  suppose  that  he  intends  to  pass  with 
it,  for  the  protection  of  his  grantee,  every 
assurance  of  it  that  he  has,  whether  resting 
in  right  of  action  or  in  unbroken  covenant; 
so  that  if,  before  enforcing  his  remedy  for 
breach  of  the  covenant,  the  covenantee  exe- 
cute a  conveyance  of  the  land,  unless  there 
be  something  to  show  a  contrary  intention,  it 
may  be  presumed  that  he  intended  to  con- 
fer on  his  grantee  the  benefit  of  the  cove- 
nant so  far  as  necessary  for  his  protection; 
that  is,  that  he  intends  to  pass  all  his  right 
to  sue  for  the  breach,  so  far  as  the  grantee 
sustains  injury  by  reason  of  it."  To  the 
same  effect  is  the  case  of  Blondeau  v.  Sheri- 
dan, 81  Mo.  645.  According  to  these  two 
cases  the  covenant  of  seisin  passes  under 
each  deed  with  the  land  as  an  incident  to 
the  title,  as  it  were,  and  not  as  an  inde- 
pendent assignment,  as  is  true  of  the  as- 
signment of  an  ordinary  chose  in  action,  as 
before  stated,  for  otherwise  the  covenant 
would  not  pass  with  the  land  under  succeed- 
ing deeds  to  subsequent  covenantees.  The 
same  question  was  presented  to  the  supreme 
court  of  Vermont  in  the  case  of  Tillotson  v. 
Prichard,  supra,  and  on  page  101  of  60  Vt., 
6  Am.  8t  Rep.  95,  14  Atl.  305,  the  court 
said:  "Until  breach,  the  covenant  passes 
with  the  estate  by  purchase,  and  can  be  en- 
forced, when  broken,  by  the  covenantee  or 
his  representatives,  or,  if  the  estate  has  been 
assigned,  by  the  assignee  of  the  covenantee, 
who  claims  under  the  seisin  vested  in  him. 
Rawle,  Covenants,  §  213.  The  covenant  at- 
tached to  a  grant  does  not  pass  by  the  deed 
from  the  covenantee  to  his  assignee,  but 
only  by  the  land  conveyed.  It  passes  not  by 
the  form  of  the  conveyance,  but  merely  as 
an  incident  to  the  land;  so,  when  the  gran- 
tee takes  no  estate  under  the  grant,  no  as- 
signment of  the  land  by  him  can  transfer  it 
to  the  assignee.  As  it  is  not  capable  of  a 
direct  transfer,  so  as  to  enable  the  assignee 
to  maintain  an  action  for  its  breach  in  his 
own  name,  it  cannot  pass  by  the  operation  of 
the  a'sipfnment,  for  it  cannot  run  with  the 
land  which  the  grantee  does  not  have  to 
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convey.  And  this  doctrine,  Rawle,  in  his 
work  on  Covenants,  says,  prevails  generally 
throughout  the  United  States."  The  three 
cases  cited  from  the  court  of  appeals  were 
suits  for  breaches  of  covenants  against  en- 
cumbrances. The  principle  underlying  those 
cases  does  not  necessarily  apply  to  a  cove- 
nant of  seisin,  and  by  bearing  that  fact  in 
mind  the  apparent  conflict  between  those^ 
cases  and  those  of  this  court  disappears.  In 
that  view  of  the  case  there  is  no  conflict 
between  them. 

3.  The  next  point  presented  by  appellant's 
counsel  regards  her  right  to  sue  in  the 
courts  of  this  state  for  a  breach  of  covenant 
of  seisin  affecting  land  situated  in  the  state 
of  Texas.  In  other  words,  is  such  an  action 
local  or  transitory  in  character?  Counssl 
for  appellant  contends  that  it  is  of  the 
latter  class;  while,  upon  the  other  hand, 
respondent's  counsel  contends  it  belongs  to 
the  former  character.  Counsel  for  appel- 
lant has  cited  us  to  no  authority  supporting 
her  contention,  except  the  cases  before  men- 
tioned. If  I  correctly  understand  her  posi- 
tion, it 'is  this:  That  the  deed  from  Henry 
to  appellant  by  implication  operated  as  an 
assignment  of  the  former's  cause  of  action 
for  the  breach  of  the  covenant  of  seisin 
against  respondent  to  her,  independent  of, 
and  divorced,  as  it  were,  from  the  land,  and 
became  thereby  a  simple  chose  in  action, 
transitory  in  character,  and  that  suit  was 
properly  brought  thereon  in  the  circuit 
court  of  St.  Clair  county,  this  state,  where 
respondent  resided.  If  the  conclusion 
reached  in  paragraph  2  of  this  opinion  is 
correct,  then  this  contention  must  fail  as  a 
necessary  corollary  thereto.  Counsel  for  re- 
spondent, however,  has  cited  us  to  an  abund- 
ant authority  supporting  the  contention  pre 
scnted  by  him. 

In  Am.  &  Eng.  Enc.  Law,  2d  ed  p.  222, 
the  law  governing  such  actions  is  stated  in 
the  following  language:  "As  between  the 
original  parties  to  a  conveyance,  and  action 
for  breach  of  the  covenants,  being  foundeil 
on  contract,  is  transitoi-y,  and  need  not  be 
brought  in  the  place  or  county  where  the 
land  lies,  but  may  be  brought  in  any  court 
of  competent  jurisdiction.  .  .  .  But 
where  the  action  is  brought  by  a  remote 
grantee  of  the  land  on  a  covenant  which 
runs  with  the  land,  his  right  of  action  is 
based  on  privity  of  estate,  and  not  on 
privity  of  contract.  The  action  then  be- 
comes local,  and  must  be  brought  in  the 
place  or  county  in  which  the  land  lies.'' 
Mr.  Rawle,  in  his  excellent  work  on  Cove- 
nants for  Title,  5th  ed.  §  302,  states 
the  rule  as  follows:  "Whenever  the  action 
of  covenant  is  founded  on  privity  of  con- 
tract, it  is,  of  course,  transitory,  and  the 
covenantor  is  liable  to  suit  wherever  process 
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may  be  served  upon  him.  But  whenever 
founded  on  privity  of  estate,  as,  for  example, 
where  the  plaintiff,  as  assignee  of  the  land, 
sues  upon  a  covenant  which  runs  with  it, 
the  action  is,  of  course,  local,  and  cannot  be 
sustained  unless  the  land  be  within  the  ju- 
risdiction of  the  court  in  which  the  action 
is  brought.  This  has  long  been  settled,  and 
in  a  rather  late  case  in  Massachusetts, 
where  the  plaintiff  sued  on  a  covenant  of 
H\'arran,ty  upon  the  sale  of  land  in  Illinois 
to  one  under  whom  the  plaintiff  claimed 
through  mesne  conveyances,  the  plaintiff 
was  nonsuited  on  the  ground  of  want  of 
jurisdiction,  although  both  he  and  the  de- 
fendant were  residents  of  Massachusetts, 
and  the  former  was,  it  was  urged,  without 
remedy  unless  the  court  should  sustain  the 
action.''  At  a  very  early  date  the  ques- 
tion was  presented  to  the  supreme  court  of 
Kentucky,  which  is  conceded  by  all  to  be 
one  of  the  very  highest  authorities  upon 
the  law  of  real  property,  who  said,  in  the 
case  of  Birney  v.  Haim,  2  Litt.  262:  "If 
there  is  no  privity  of  contract,  and  the  ac- 
tion is  founded  on  privity  of  estate  only, 
such  as  a  covenant  that' runs  with  the  land 
in  the  hands  of  remote  grantees,  then  the  ac- 
tion is  local,  and  must  be  brought  in  the 
county  where  the  land  lies."  The  same  con- 
clusion was  reached  by  the  supreme  court  of 
Massachusetts  in  the  case  of  Lienow  v.  El- 
lis, 6  Mass.  331.  The  court  there  used  this 
language:  That  an  action  by  a  remote 
grantee  on  a  covenant  against  encumbrances 
must  be  in  the  county  where  the  land  lies. 
"When  the  action  of.  covenant  is  founded  on 
privity  of  contract  between  the  parties, 
their  executors  or  administrators,  it  is 
transitory,  and  may  be  used  as  a  transitory 
action;  but,  when  it  is  founded  on  privity 
of  estate,  the  action  is  then  local,  and  must 
be  sued  in  the  county  where  the  land  lies. 
In  the  case  before  us,  if  the  plaintiff  can 
maintain  an  action  of  covenant  upon  the 
covenant  which  he  declares,  he  must  main- 
tain it  as  assignee  of  Bart  let,  by  virtue  of 
his  conveyance  of  the  land;  and  his  privity 
is  a  privity  of  estate,  and  not  of  contract." 
In  White  v.  Sanborn,  6  N.  H.  224,  the  su- 
preme court  of  New  Hampshire  held  that 
the  fact  that  the  cause  of  action  arose  be- 
yond the  limits  of  the  state  did  not  render 
it  transitory  in  character,  but  that  the  ac- 
tion was  local,  and  should  have  been  brought 
in  the  county  where  the  land  lay.  In  the 
case  of  Barker  v.  Damer,  1  Salk.  80,  the 
court  of  King's  bench  held  that,  where  the 
land  was  located  in  Ireland,  and  the  action 
was  brought  in  England,  by  a  remote  cove- 
nantee, based  upon  a  breach  of  covenant 
running  with  the  land,  the  action  would  not 
lie,  because  the  covenant  was  local,  and  the 
action  should  have  been  brought  in  Irleand. 
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The  same  rule'  is  amplified  and  confirmed  in 
the  fallowing  cases:  Livingston  v.  Jefferson* 
1  Brock.  203,  Fed.  Cas.  No.  8,411;  Watts  v. 
Kinney,  23  Wend.  484;  Eachus  v.  Illinois 
&  M.  Canal,  17  111.  534 ;  Worster  v.  Winni- 
piseogee  Lake  Co.  25  N.  H.  525;  Lienow  v. 
Ellis,  supra;  University  of  Vermont  v.  Jos- 
lyn,  21  Vt.  62;  Watts  v.  Kinney,  6  Hill, 
82.  The  court  seems  to  be  uniform  in  hold- 
ing that  the  fact  that  all  parties  to  the  cove- 
nant are  residents  of  a  state  different  from 
the  one  in  which  the  land  ie  situated,  and 
that  therefore,  unless  the  action  could  be 
maintained  in  the  state  in  which  the  parties 
reside,  the  aggrieved  party  would  be  without 
remedy,  is  wholly  immaterial.  8  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  223;  Clark  v. 
Scudder,  C  Gray,  322;  Doulson  y.  Matthews, 
4  T.  R.  503,  overruling  Mostyn  v.  Fabrigas, 
1  Cowp.  pt.  1,  p.  180;  White  v.  Sanborn, 
6  N.  H.  224;  Shelling  v.  Farmer,  1  Strange, 
646.  According  to  all  of  the  authorities  of 
this  country  and  of  England,  an  action  in 
favor  of  a  remote  covenantee  for  a  breach  of 
covenant  of  seisin,  or  other  warranty  run- 
ning with  the  land,  is  based  upon  privity 
of  estate,  and  not  upon  contract.  Conse- 
quently they  hold  that  the  action  is  local, 
and  must  be  brought  in  the  state  and  coun- 
try where  the  land  is  situated,  and  not  else- 
where. And  in  my  opinion  this  rule  has  not 
been  changed  or  modified  by  our  practice 
act.  Sections  5G2,  563,  and  564,  Rev.  Stat. 
1899,  read  as  follows: 

"Sec.  562.  Suits  by  Summons,  Where 
Brought. — Suits  instituted  by  summons 
shall,  except  as  otherwise  provided  by  law, 
be  brought:  First,  when  the  defendant  is  a 
resident  of  the  state,  either  in  the  county 
within  which  the  defendant  resides,  or  in 
the  county  within  which  the  plaintiff  resides 
and  the  defendant  tnay  be  found;  second, 
when  there  are  several  defendants,  and  they 
reside  in  diflerent  counties,  the  suit  may  be 
brought  in  any  such  county;  third,  when 
there  are  several  defendants,  some  residents 
and  others  nonresidents  of  the  state,  suit 
may  be  brought  in  any  county  in  this  state 
in  which  any  defendant  resides;  fourth, 
when  all  the  defendants  are  nonresidents  of 
the  state,  suit  may  be  brought  in  any  county 
in  this  state;  fifth,  any  action,  local  or 
transitory,  in  which  any  county  shall  be 
plaintiff,  may  be  commenced  and  prosecuted 
to  final  judgment  in  the  county  in  which 
the  defendant  or  defendants  reside,  or  in 
the  county  suing  and  where  the  defendants, 
or  one  of  them,  may  be  found. 

"Sec.  6G3.  By  Attachment,  Where  Com- 
menced.— Suits  commenced  by  attachment 
against  the  property  of  a  person,  or  in  re- 
plevin or  claim  and  delivery  of  personal 
property,  where  the  specific  property  is 
sought  to  be  recovered,  shall  be  brought  in 
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the  county  in  which  such  property  may  be 
found;  and  in  all  cases  where  the  defend- 
ant in  actions  in  replevin  or  claim  and  de- 
livery of  personal  property  is  a  nonresident 
of  the  county  in  which  suit  is  brought,  serv- 
ice shall  be  made  on  him  as  under  like  cir- 
cumstances in  suits  by  attachment. 

"Sec.  564.  In  Actions  for  Real  Estate. — 
Suits  for  the  possession  of  real  estate,  or 
whereby  the  title  thereto  may  be  affected, 
shall  be  brought  in  the  county  within  which 
such  real  estate,  or  some  part  thereof,  is 
situate." 

And  §  4345  provides  for  the  bringing 
of  actions  for  the  foreclosing  of  mortgages 
against  real  estate  in  the  county  where  the 
premises  are  situate,  etc.,  and  §  4374  pro- 
vides for  the  bringing  of  suits  for  the  par- 
tition of  real  estate,  etc. 

Clearly,  §  562  has  no  application  to  the 
case  at  bar.  That  section  provides  that 
"suits  instituted  by  summons  shall,  except 
as  otherwise  provided  by  law,  be  brought," 
etc.  The  language  of  the  statute  should 
be  closely  scrutinized.  The  language  is  that 
suits  "shall,  except  as  otherwise  provided 
by  law,  be  brought,"  etc.,  and  does  not  say, 
except  as  is  provided  for  in  this  article  or 
chapter,  as  is  generally  the  case  where  the 
legislature  intended  the  act  to  be  complete 
and  exclusive  upon  a  matter.  It  should  also 
be  borne  in  mind  fti  this  connection  that 
the  common  law  is  just  as  binding  and  ef- 
ficacious in  its  principles  as  are  the  pro- 
visions of  a  statute.  There  is  no  more 
magic  or  power  embodied  in  the  latter  than 
is  possessed  by  the  former.  Each  is  the 
law  of  the  land,  and  stands  upon  an  equal, 
if  not  upon  the  same  basis;  and  especial- 
ly is  this  true  when  we  view  it  under  the 
light  of  the  provisions  of  §  4151,  Rev.  Stat. 
1899  (Anno.  Stat.  1906,  p,  2250),  which  pro- 
vides that  the  common  law  of  England,  etc.^ 
"shall  be  the  rule  of  action  and  decision  in 
this  state,  any  law,  custom,  or  usage  to  the 
contrary  notwithstanding."  The  authori- 
ties before  cited  conclusively  show  that  un- 
der the  common  law  such  actions  as  this  one 
could  only  be  maintained  in  the  county  and 
state  where  the  land  is  situate,  for  the  rea- 
son stated  therein  that  they  are  local,  and 
not  transitory,  actions.  This  being  true, 
then  it  is  to  be  seen  that  at  the  time  of  the 
enactment  of  §  562  there  was  then  in  opera- 
tion in  this  state  a  rule  of  the  common  law 
which  provided  that  such  actions  should  be 
brought  in  the  county  where  the  land  was 
located,  and  not  elsewhere.  Then,  under 
both  the  spirit  and  letter  of  said  section,  it 
does  not,  and  cannot,  apply  to  this  action, 
lor  the  reason  that,  under  the  exception 
thereto,  it  could  not  apply  to  those  cases 
where  the  law,  as  it  then  exi?tel,  provided 
the    place    where    such    suits    should    be 
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brought  Besides  this,  said  §  662  does  not 
purport  to  abolish  the  distinction  between 
local  and  transitory  actions,  but  has  refer- 
ence to  the  residence  of  defendant  and  to 
the  suits  that  might  be  brought  against  him 
in  the  county  of  his  residence,  or  in  that  oi 
the  plaintiff,  and  where  the  defendant  might 
be  found,  or,  in  case  he  is  a  nonresident, 
then  such  as  might  be  brought  against  him 
wherever  found  in  the  state.  But  none  of 
those  cases  belong  to  the  class  of  actions 
called  real  or  local  actions,  for  the  obvious 
reason  that  §§  663,  564,  4345,  and  4374  in 
express  terms  provide  specially  where  most 
of  them  shall  be  brought,  which  may  be  and 
often  are  brought  in  different  counties  from 
those  mentioned  in  §  662.  In  addition  to 
this,  the  fifth  clause  of  the  lattev  section  in 
express  terms  recognizes  the  existence  of  both 
local  and  transitory  actions,  and  special- 
ly provides  that  when  a  county  shall  bring 
an  "action,  local  or  transitory,"  it  "may  be 
commenced  and  prosecuted  to  final  judgment 
in  the  county  in  which  the  defendant  or  de- 
fendants reside,  or  in  the  county  suing,  and 
where  the  defendants,  or  any  of  them,  may 
be  found."  The  well-known  maxim,  "Ex- 
presaio  uniua  est  exctu9io  alterius/*  applies 
specially  to  that  section.  The  fact  that  the 
legislature  gave  to  the  various  counties  of 
the  state  the  right  to  sue  the  defendant  on 
any  local  or  transitory'  cause  of  action  in 
the  county  in  which  he  resides,  or  in  the 
county  suing  and  where  the  defendant  may 
be  found,  excludes  the  idea  that  the  legisla- 
ture intended  to  give  that  right  to  any  and 
all  other  parties  mentioned  in  that  section. 
It  is  conceded  by  all  parties  that  §  663 
has  no  application,  for  the  reason  that  it 
relates  exclusively  to  ejectment  and  replevin 
suits;  and  the  case  at  bar  does  not  fall  in 
either  of  those  categories.  Nor  can  it  be 
seriously  contended  that  §  664  is  applicable 
to  this  case,  for  the  reason  that  it  has  ref- 
erence to  real  estate  located  within  this 
state,  and  not  to  lands  located  beyond  its 
domain;  but,  should  it  be  conceded  that  it, 
in  express  terms,  referred  to  lands  situate 
in  another  state  or  county,  then  clearly  such 
provision  would  be  void,  for  the  reason  that 
legislative  enactments  can  have  no  extrater- 
ritorial operation,  nor  can  the  courts  of 
this  state  acquire  jurisdiction  over  lands 
located  beyond  its  boundaries.  This  is  ele- 
mentary, and  must  be  conceded  by  all.  It 
is  equally  clear  that  neither  §  4345  nor  4374 
has  any  application  to  this  case ;  the  former 
provides  where  suits  lor  the  foreclosure 
of  mortgages  shall  be  brought,  and  the  latter 
where  suits  for  the  partition  of  real  estate 
shall  be  brought.  From  this  short  r^sumi 
of  the  practice  act  it  seems  clear  to  my  mind 
that  it  was  the  design  of  the  legislature 
to  leave  the  common-law  rule  as  to  the  place 
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of  bringing  suit  for  breaches  of  covenants 
which  run  with  the  land  in  full  force  and 
unaltered.  This  is  made  more  apparent 
when  we  recall  the  fact  that  none  of  the  sec- 

• 

tions  of  the  statute  before  mentioned,  either 
in  express  terms  or  by  implication,  purports 
to  abolish  local  actions,  or  to  change  the 
common-law  rule  as  to  the  place  where  such 
suits  shall  be  brought,  except  in  the  fifth 
clause  of  §  562,  where  the  various  counties 
of  the  state  are  authorized  to  bring  such 
suits,  as  well  as  transitory  actions,  against 
the  defendant  in  the  county  where  he  re- 
sides, or  in  the  county  bringin;|  the  suit, 
and  where  the  defendant  may  be  found,  re- 
gardless of  the  Ideation  of  the  subject-mat- 
ter of  the  suit.  No  other  section,  or  part  of 
a  section,  undertakes  to  change  the.  common- 
law  rule  in  that  regard.  And  nothing  be- 
fore stated  is  militated  against  in  the  least 
by  what  is  said  in  the  following  cases  relied 
upon  by  appellant:  Oliver  v.  Loye,  59  Miss. 
320;  Tillotson  v.  Prichard,  60  Vt.  94,  6  Anu 
St.  Rep.  95,  14  Atl.  302;  Coleman  v.  Lyman^ 
42  Ind.  289. 

As  to  the  first  case  mentioned,  it  is  suf- 
ficient to  say  that  the  case  there  brought 
was  a  proceeding  in  equity,  which  was  never 
hampered  by  the  character  of  the  action  in* 
volved;  and  the  court,  in  the  discussion 
of  that  phase  of  the  case,  on  page  323  of  59 
Miss.,  used 'this  language:  "But  apart  from 
all  this,  which  is  conclusive  of  the  case, 
this  is  not  an  action  at  law,  but  a  suit  in 
equity,  which  never  was  hampered  by  dis- 
tinctions of  local  and  transitory  causes  of 
action,  as  were  courts  of  law."  Nor  can 
that  case  be  claimed  as  authority  supporting 
the  position  contended  for  by  appellant^  for 
the  reason  that  the  Mississippi  statute  un- 
der consideration  must  have  been  quite  dif- 
ferent in  its  provisions  from  ours.  While 
the  statute  is  not  set  out  in  the  opinion,  yet 
I  judge  it  must  differ  materially  from  ours, 
for  the  reason  that,  in  the  discussion  of  that 
case,  the  court  used  this  language:  "The 
only  local  actions  under'  our  statute  are 
ejectment  and  actions  of  trespass  for  in- 
juries to  land.  They  must  be  brought  in  the 
county  in  which  the  land  lies.  All  other 
actions  must  be  brought  with  reference  to 
the  person  of  the  defendant.  The  common- 
law  distinction  of  local  and  transitory  ac- 
tions does  not  exist  here.  The  statute  alone 
governs,  and  we  cannot  disregard  it^  and, 
because  under  the  common  law  no  remedy 
could  be  had  by  the  assignee  of  a  covenantee 
in  a  covenant  of  warranty  of  title  of  land 
lying  in  another  state,  deny  a  remedy  in 
the  courts  of  this  state,  which  does  not  treat 
such  an  action  as  a  local  one.  The  courts 
which  have  held  such  an  action  not  main- 
tainable have  done  so  under  stress  of  the 
common  law,  which  they  felt  so  bound  them 
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as  to  constrain  them  to  do  what  reason  re- 
volted at.  Happily  we  are  freed  from  the 
constraint  of  this  absurd  rule,  and  look  to 
our  statutes  to  see  what  actions  may  be 
maintained  by  our  courts."  That  language 
shows  the  legislature  had  by  statute  abol- 
ished all  local  actions  in  that  state,  except 
actions  in  ejectment  and  actions  of  trespass 
for  injuries  to  lands;  but  no  such  statute 
exists  in  this  state.  And  what  has  been  said 
of  the  Mississippi  case  as  to  the  statute  ap- 
plies a] so  to  the  Vermont  case.  In  the  lat- 
ter neither  the  statute  nor  its  substance  is 
stated,  but  the  court,  in  passing  upon  the 
question,  at  page  106  of  60  Vt.,  said: 
"But  it  is  enough  to  say  that  the  common 
law  as  to  certain  actions,  including  the  one 
at  bar,  being  local,  has  been  superseded  by 
our  statute  regulating  the  places  in  which 
actions  shall  be  brought,  and  none  are  local 
unless  made  so  by  statute."  That  language 
of  the  court  shows  clearly  that  all  common- 
law  local  actions  have  been  abolished  by  the 
Vermont  statute,  and  that  said  state  has  no 
local  actions  except  where  they  are  made  so 
by  legislation. 

In  the  Indiana  case  the  court  set  out  the 
substance  of  the  statute  in  the  following 
language ;  "  'First,  for  the  recovery  of  real 
property,  or  of  an  estate  or  interest  therein, 
or  for  the  determination  in  any  form  of 
such  right  or  interest,  and  for  injuries  to 
real  property;  second,  for  the  partition  of 
real  property;  third,  for  the  foreclosure  of 
a  mortgage  of  real  property.'  The  next  sec- 
tion relates  to  actions  which  must  be  com- 
menced in  the  county  where  the  cause  or 
some  part  thereof  arose.  Section  30  relates 
to  actions  against  a  corporation,  company, 
etc.,  having  an  office  or  agency  in  any  coun- 
ty for  the  transaction  of  business,  in  which 
case  any  action  growing  out  of  the  business 
of  such  office  may  be  brought  in  such  county. 
Section  31  relates  to  the  place  where  an  ac- 
tion to  establish  or  set  aside  a  will  must  be 
brought.  Section  32  relates  to  the  venue 
of  actions  against  railroad,  or  canal  corpo- 
rations or  companies,  or  the  owner  of  a 
line  of  stages  or  coaches,  etc.  Section  33 
provides  that  4n  all  other  cases,  the  action 
shall  be  commenced  in  the  county  where  the 
defendants  or  one  of  them  has  his  usual 
place  of  residence.' "  In  its  construction  of 
the  statute,  the  courts  on  page  291  of  42 
Ind.,  disposed  of  the  matter  in  the  follow- 
ing language:  "If  it  can  be  insisted,  with 
any  show  of  reason,  that  any  of  these  sec- 
tions required  the  action  in  question  to  be 
brought  in  the  county  where  the  lands  are 
situated,  it  must  be  the  first  which  we  have 
quoted,  and  the  first  division  of  that  section. 
But  we  think  that  section  does  not  make  the 
action  in  such  case  local.  This  was  not  an  ac- 
tion 'for  the  recovery  of  real  property,  or  of  an 
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estate  or  interest  therein;'  nor  do  we  think 
it  was  an  action  'for  the  determination  in 
any  form  of  such  right  or  interest,'  with- 
in the  contemplation  of  that  section.  Hence 
we  are  of  the  opinion  that  the  objection 
made  to  the  jurisdiction  of  the  court  is  not 
well  founded."  By  reading  that  language 
it  will  be  observed  that  the  court  took  it 
for  granted  that  the  common-law  rule  re- 
garding the  place  for  bringing  such  actions 
was  not  in  force  in  that  state,  and  the  ques- 
tion before  the  court  was  whether  or  not 
said  statute  required  suits  of  this  char- 
acter to  be  brought  in  the  county  in  which 
the  real  estate  was  located ;  and  the  court  in 
my  opinion,  properly  decided  that  question 
in  the  negative.  It  does  not  appear  from  the 
opinion  whether  or  not  the  common-law  rule 
had  ever  been  in  force  in  that  state;  but  it 
must  necessarily  follow  from  what  was  said 
by  the  court  that  the  rule,  if  it  ever  was  in 
force  in  that  state,  had  been  abrogated  prior 
to  the  enactment  of  the  statute  then  under 
consideration,  for  the  reason  that,  if  it  was 
then  in  force,  the  holding  of  the  court  that 
said  section  did  not  require  the  action  to  be 
brought  in  the  county  where  the  land  was 
situated  would  be  meaningless.  In  other 
words,  the  question  there  before  the  court 
was  not  that  said  statute  had  abolished  the 
common-law  rule,  but  was.  Did  that  statute 
require  such  actions  to  be  brought  in  the 
country  where  the  land  was  located?  Clear- 
ly that  case  is  not  in  point  here. 

We  must  therefore  hold  that  the  courts 
of  this  state  have  no  jurisdiction  over  the 
subject-matter  of  this  action. 

This  view  of  the  case  renders  it  unneces- 
sary to  pass  upon  the  other  questions  pre- 
sented by  the  record;  and,  finding  no  error 
therein  detrimental  to  the  rights  of  appel- 
lant, we  affirm  the  judgment. 

Burgess,  J.,  concurs. 

Graves,  J.,  not  sitting. 
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Pleading    »    Joint    demurrer    *    com- 
plaint partially  valid. 

1.  A    joint    demurrer    to    a    complaint 
charging  several  with  false  imprisonment  is 
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properly  overruled  if  the  complaint  states 
a  good  cause  of  action  against  a  portion  of 
the  defendants. 

False  arrest  —  verifying  complaint. 

2.  Merely  making  and  verifying  a  com- 
plaint before  a  justice  of  the  peace,  which 
does  not  charge  a  public  offense  or  justify 
an  arrest,  will  not  render  one  liable  for 
false  imprisonment  if  an  arrest  is  made  un- 
der a  warrant  issued  thereon. 

Pleading  —  false  imprisonment  —  nec- 
essary averments. 

3.  One  suing  for  false  imprisonment  must 
aver  that  the  imprisonment  was  wrongful 
or  unlawful,  or  the  facts  and  circumstances 
showing  such  unlawfulness. 

Evidence  —  burden   of   proof  ~  false 
imprisonment. 

4.  The  burden  of  establishing  the  wrong- 
fulness of  an  imprisonment  is  upon  one 
seeking  to  recover  damages  therefor,  until 
a  prima  facie  case  has  been  made  out. 

False   imprisonment  ^  verifying  com- 
plaint —  liability. 

.5.  One  who  merely  makes  and  verifies  a  com- 
plaint upon  which  an  arrest  is  made  cnnnot 
be  required  to  justify  the  arrest  in  an  ac- 
tion for  false  imprisonment,  although  the 
complaint  states  no  offense  and  therefore 
does  not  justify  the  arrest,  if  there  is  noth- 
ing to  show  that  he  participated  in  the 
issuance  or  execution  of  the  warrant  or  di- 
rected the  arrest  or  imprisonment. 

Malicious  prosecution  —  want  of  prob- 
able cause  —  dismissal. 

6.  The  mere  dismissal  of  a  prosecution 
because  the  prosecuting  officer  fails  to  ap- 
pear is  not  prima  facie  evidence  of  want  of 
probable  cause,  which  will  sustain  an  action 
for  malicious  prosecution  against  the  one 
who  instituted  the  proceeding. 

Kvidence  —  Judgment  —  malicious 
prosecution.' 

7.  Upon  the  question  of  malicious  pros- 
ecution in  causing  the  arrest  for  grand 
larceny  of  one  who  took  and  retained  pos- 
session of  certain  property  against  the 
claim  of  the  one  who  instituted  the  proceed- 
ing, evidence  is  admissible  that  title  and 
right  of  possession  had,  in  a  civil  proceed- 
ing between  the  parties,  been  adjudged  to 
be  in  the  latter. 

Trial  —  malicious  prosecution  —  prob- 
able cause  —  question  for  jury. 

8.  Whether  defendant  in  a  suit  for  ma- 
licious prosecution,  in  making  a  complaint 

Note.  —The  rule  laid  down  in  the  above 
case,  that  a  mere  abandonment  or  dismissal 
of  a  criminal  action  standing  alone,  and 
resulting  not  from  any  examination,  oi 
hearing  of  the  alleged  offense,  is  not  evi- 
dence of  the  want  of  probable  cause  for  the 
prosecution,  is  supported  by  the  weight  of 
authority,  as  shown  by  the  notes  to  Bek- 
keland  v.  Lyons,  64  L.R.A.  480,  and  Na- 
tional Life  Acci.  Ins.  Co.  v.  Gibson,  12 
L.R.A.(N.S.)  717.  No  later  cases  have 
been  found. 
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charging  another  with  crime  had,  under  all 
the  circumstances  of  the  case,  probable 
cause  for  believing  that  accused  had  com- 
mitted the  offense,  so  as  to  justify  his  acty 
is  a  question  for  the  jury. 

(January  7,  1910.) 

APPEAL  by  defendant*Barry  from  a  judg- 
ment of  the  District  Court  for  Wasatch 
County    in    plaintiff's    favor    in    an    action 
brought  to  recover  damages  for  alleged  false 
imprisonment    and    malicious    prosecution. 
Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  W.  E.  Rydalch  for  appellant 
Mr.  J.  H.  McDonald  for  respondent. 

Stranp,  Ch.  J.,  delivered  the  opinion  oi 

the  court: 

This  is  an  action  for  false  imprisonment 
and  malicious  prosecution,  based  upon  the 
following  transactions:  The  plaintiff  and 
Barry  had  a  controversy  with  respect  to 
the  ownership  and  the  right  of  possession 
of  some  adobe  brick.  A  Mr.  Stewart,  who 
made  the  brick  from  clay  belonging  to  the 
plaintiff,  had  agreed  to  pay  plaintiff  a 
royalty.  Barry  had  acquired  an  interest  in 
the  brick,  and  had  taken,  without  objec- 
tion, a  sufTicient  number  of  them  to  build 
a  house.  When  he  attempted  to  take  sev- 
eral more  loads  to  build  an  outhouse,  a 
dispute  arose  between  him  and  the  plaintiff 
as  to  the  payment  of  the  royalty.  The 
plaintiff  contended  that  the  full  amount  of 
the  royalty  had  not  been  paid,  and  forbade 
Barry  taking  more  brick  until  the  royalty 
was  paid.  Barry,  on  the  other  hand,  con- 
tended that  the  royalty  had  been  paid  in 
full,  and  that  the  brick  which  he  was  about 
to  take  belonged  to  him.  The  brick  were 
in  a  public  street.  The  plaintiff,  claiming 
the  right  to  hold  them  until  the  royalty 
was  paid,  ordered  Barry  away,  swore  at 
him,  and  threatened  to  have  him  arrested 
if  he  took  them  without  paying  the  royalty. 
Barry  thereupon  withdrew  and  departed. 
Thereafter  he  went  before  a  justice  of  the 
peace,  and  told  him  the  facts  of  the  con- 
troversy. The  justice  drew  a  complaint 
which  was  entitled  in  the  justice  court  for 
Myton  precinct,  county  of  Wasatch,  state 
of  Utah,  before  H.  G.  Clark,  justice  of  the 
peace,  and  was  styled  **The  State  of  Utah, 
Plaintiff,  v.  A.  O.  Smith,  Jr.,"  and  another, 
as  defendants,  ''Complaint  for  unlawfully 
holding  the  property  of  another."  The  un- 
lawful acta  alleged  were  that  the  defend- 
ants "on  or  about  the  14th  day  of  Novem- 
ber, 1907,  did  unlawfully  retain  and  hold, 
and  have  held  ever  since,  one  quantity  of 
dobe  brick,  the  property  of  said  D.  Barry. 
The  said  dobe  brick  being  in  the  public 
highway,  to  wit,"  a  street  in  Myton.     The 
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eomplaint  was  signed  and  verified  by  Barry, 
the  appellant,  and  was  filed  before  the  jus- 
tice. The  justice  issued  a  warrant  of  ar- 
rest, and  delivered  it  for  service  to  the  de- 
fendant, Ira  Calvert,  a  special  officer  ap- 
pointed by  the  justice.  The  warrant  recited 
that  a  complaint  on  oath  had  been  made  by 
Barry  before  the  justice  "that  the  offense  of 
detaining  property  of  D.  Barry  has  been 
committed,  and  accusing  A.  O.  Smith,  Jr.," 
and  another,  and  commanded  the  officer  to 
arrest  the  accused  and  bring  them  before 
the  justice.  By  virtue  of  it  the  plaintiff 
was  arrested  by  such  officer  and  brought  be- 
fore the  justice.  He  filed  a  motion  for  a 
change  of  venue.  The  order  granting  the 
change  recites  that  the  "parties  concerned 
could  not  agree  as  to  the  nearest  justice, 
so  this  court  ordered  the  case  to  come  up  be- 
fore Justice  F.  L,  CI  egg,  of  Heber  precinct, 
Heber  (Wasatch  county),  Utah.  Court  ap- 
pointed W.  H.  Murdock  as  constable  to 
take  charge  of  prisoners,  and  take  them 
with  due  despatch  to  above-named  justice." 
The  plaintiff  was  taken  before  the  justice 
at  Heber,  who  dismissed  the  case  and  dis- 
charged the  plaintiff.  Upon  plaintiff's  re- 
turn to  Myton,  and  in  the  nighttime,  he  re- 
moved the  brick  from  the  street,  and  placed 
them  on  a  lot  claimed  to  be  owned  by  him. 
Barry,  learning  of  such  fact,  again  went  be- 
fore the  justice  of  the  peace,  Clark,  and 
told  him  of  it.  He  and  the  justice  viewed 
the  premises  to  ascertain  whether  the  brick 
had  been  removed  from  the  street  and  placed 
on  the  lot.  Finding  such  to  be  the  fact,  the 
justice  drew  another  complaint,  charging 
the  plaintiff  with  grand  larceny.  That  com- 
plaint is  not  in  the  record.  It,  however,  is 
conceded  by  both  parties  that  the  offense 
of  grand  larceny  was  sufficiently  charged 
in  the  complaint^  and  that  it  was  signed  by 
Barry,  and  was  filed  before  the  justice,  and 
that  it  was  induced  by  plaintiff's  acts  in  re- 
moving the  brick  from  the  street,  and  with- 
holding them  from  Barry.  A  warrant  of 
arrest  was  issued  by  the  justice  upon  that 
complaint.  The  plaintiff  was  arrested  on 
such  charge,  and  again  brought  before  the 
justice.  On  the  day  the  case  was  set  for 
hearing  the  county  attorney  failed  to  ap- 
pear. The  case  was  therefore  dismissed  by 
the  justice,  and  the  plaintiff  discharged 
without  a  hearing. 

The  complaint  in  this  action  is  on  two 
counts:  The  first,  for  false  imprisonment, 
based  on  the  first  proceedings  before  the 
justice,  wherein  the  plaintiff  was  charged 
with,  and  arrested  for,  "unlawfully  holding 
and  detaining"  property  belonging  to  Barrj' ; 
the  second,  for  malicious  prosecution,  based 
on  the  second  proceedings,  wherein  the 
plaintiff  was  charged' with,  and  arrested  for, 
grand  larceny.  The  action  was  brought 
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against  H.  G.  Clark,  the  justice  of  the  peace, 
H.  Calvert  and  E.  M.  Jones,  sureties  on  his 
official  bond,  Ira  Calvert,  the  officer  who 
served  the  warrants,  and  D.  Barry,  who 
made  the  complaint  is  before  the  justice 
The  case  was  tried  to  the  court  and  a  jury. 
A  verdict  was  rendered  against  Clark,  the 
justice,  for  $100  on  the  first  cause  of  action, 
and  $100  on  the  second  cause  of  action,  and 
against  the  defendant  Barry. for  $150  on 
the  first  cause  of  action,  and  for  $150  on  the 
second  cause  of  action.  Judgment  was  en- 
tered accordingly.  From  that  judgment  the 
defendant  Barry  alone  has  prosecuted  this 
appeal. 

He  contends,  first,  that  no  sufficient  facts 
are  stated  in  either  count  to  constitute  a 
cause  of  action,  and  that  the  court  there- 
for erred  in  overruling  the  demurrer  to  the 
complaint.  The  demurrer  filed  was  a  joint 
demurrer  of  all  the  defendants.  A  good 
cause  of  action  was  stated  in  the  complaint 
on  the  first  count,  against  the  defendants 
Clark  and  Ira  Calvert.  Though  the  facts 
stated  in  the  first  count  were  not  sufficient 
to  constitute  a  cause  of  action  against  the 
appellant,  the  demurrer,  being  a  joint  de- 
murrer, was  nevertheless  properly  overruled 
as  to  all  of  the  defendants  joining  therein. 
Sufficient  facts  are  stated  in  the  second 
count  to  constitute  a  cause  of  action  against 
the  appellant.  This  assignment  is  there- 
fore overruled. 

It  is  further  contended  that  the  court 
erred  in  cliarging  the  jury  to  the  effect  that' 
the  complaint  which  was  filed  before  tlie 
justice  of  the  peace  in  the  first  proceedings, 
and  referred  to  in  the  first  cause  of  action, 
"was  not  sufficient  in  law  to  authorize  the 
issuance  of  a  warrant,  nor  was  the  warrant 
on  its  face  sufficient  to  protect  any  person 
serving  the  same,  so  that  all  persons  parties 
to  the  issuing,  procurement,  or  service  of 
the  said  warrant,  would  be  liable  as  tres- 
passers for  any  damages  caused  thereby,  and 
all  the  proceedings  relating  to  this  cause 
[had  before  the  justice,  and  upon  which  the 
first  cause  of  action  was  based]  were  void  in  • 
law  from  the  beginning."  We  think  the 
charge,  as  applied  to  the  appellant,  was  too 
general  and  indefinite.  It  undoubtedly  gave 
the  jury  the  impression  that,  because  the 
appellant  made  and  verified  the  complaint 
in  the  justice's  court,  which  the  jury  wem 
told  "was  not  sufficient  in  law  to  authorize 
the  issuance  of  a  warrant,"  and  because  they 
were  further  told  "that  all  the  proceed- 
ings relating"  thereto  "were  void  in  law 
from  the  beginning,"  he  was  a  trespasser 
and  rendered  himself  liable  for  false  im- 
prisonment. The  complaint  filed  before  the 
justice,  of  course,  was  insufficient.  It  stat- 
ed no  public  or  legal  offense  known  to  the 
law.    It  only  charged  that  the  plaintiff  had 


m 


tJTAH  SUPREME  COUllT. 


Jak. 


unlawfully  detained  and  withheld  property 
belonging  to  the  appellant,  but  not  that  the 
plaintiff  had  committed  any  crime.  The 
complaint  did  not  authorize  the  issuance  of 
a  warrant.  The  warrant  itself  was  void 
upon  its  face.  It  commanded  the  arrest  of 
the  plaintiff  for  "the  offense  of  detaining 
property,"  an  alleged  offense  unlcnown  to 
the  law.  The  justice  issuing  the  warrant, 
the  officer,  or  any  other  person  arresting 
the  plaintiff  thereunder,  and  all  other  'per- 
sons participating  in,  or  directing,  the  is- 
suance and  execution  of  the  warrant,  were 
trespassers,  and  liable  for  false  imprison- 
ment. If  the  charge  had  restricted  the  tres- 
pass to  the  acts  of,  or  the  participation  in, 
the  issuance  and  execution  of  the  warrant, 
or  the  arrest  or  imprisonment  of  the  plain- 
tiff, it  would  not  abstractly  have  been  ob- 
jectionable. It,  however,  would  still  have 
have  been  open  to  the  objection  that  was 
not  applicable  to  the  evidence  so  far  as  it 
was  intended  to  apply  to  the  appellant,  for 
there  is  no  evidence  to  show  that  he  partic- 
ipated in,  or  directed,  the  issuance  or  the 
execution  of  the  warrant,  or  that  he.  partic- 
ipated in,  or  directed,  the  arrest  or  impris- 
onment of  the  plaintiff,  beyond  the  mere 
making  of  the  complaint.  By  that  instruc- 
tion, however  it  was  intended  to  charge  a 
liability  for  false  imprisonment  on  the  part 
of  the  appellant,  because  he  made  and  veri- 
fied a  complaint  which  did  not  charge  a 
public  offense,  and  which  did  not  authoria:e 
the  issuance  of  a  warrant,  and  because  he 
instigated  proceedings  which  "were  void  in 
law  from  the  beginning."  Counsel  for  botli 
appellant  and  respondent  have  so  treated 
the  charge.  The  latter,  in  his  brief,  says 
that  "the  appellant  swearing  to  the  com- 
plaint was  sufficient*'  to  make  him  liable 
"in  the  first  cause  of  action."  We  fear  the 
jury  likewise  so  understood  it.  At  least  we 
think  it  fairly  open  to  such  a  construction. 
The  question  whether  a  complainant  who 
made  complaint  or  affidavit  before  a  jus- 
tice of  the  peace  or  commissioner,  which  was 
insufficient  to  charge  a  public  or  legal  of- 
fense, or  to  confer  jurisdiction  on  the  court 
for  the  issuance  of  a  warrant,  is  liable  in  an 
action  for  damages  for  false  imprisonment, 
has  given  rise  to  much  controversy,  and  is 
one  upon  which  the  authorities  are  not  in 
harmony.  In  the  cases  of  Forbes  v.  Hicks, 
27  Neb.  Ill,  42  N.  W.  898,  and  Fkumoto  v. 
Marsh,  130  Cal.  66,  80  Am.  St.  Rep.  73,  63 
Fac.  303,  609,  it  was  held  that  the  com- 
plainant is  liable  in  such  case.  But  we  are 
of  the  opinion  that  the  decided  weight  of 
authority  is  against  such  a  holding.  The 
doctrine  is  stated  in  12  Am.  k  Eng.  Enc. 
Law,  p.  755,  to  be  that,  where  a  person 
merely  states  facts  to  a  judicial  officer  up 
on  which  a  warrant  issues,  the  former  will 
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not  be  liable  for  false  imprisonment,  though 
the  facts  stated  constitute  no  crime,  that  a 
mere  entering  of  a  complaint  is  not  suffi- 
cient  to  render  the  complainant  so  liable, 
even  though  the  magistrate  had  no  juris- 
diction to  issue  the  warrant,  and  that,  in 
order  to  render  the  complainant  under  such 
circumstances  liable  in  damages  for  false 
imprisonment,  there  should  be  some  partici- 
pation in  the  issuance  and  execution  of  the 
warrant,  in  addition  to  the  mere  making  of 
the  affidavit  or  complaint.  In  the  case  of 
West  v.  Smallwood,  3  Mees.  &  W.  418,  Lord 
Abinger  said:  "Where  a  magistrate  has  a 
general  jurisdiction  over  the  subject-mat- 
ter, and  a. party  comes  before  him  and  pre- 
fers a  complaint  upon  which  the  magistrate 
makes  a  mistake  in  thinking  it  a  case  with* 
in  his  authority,  and  grants  a  warrant 
which  is  not  justifiable  in  point  of  law,  the 
party  complaining  is  not  liable  as  a  tres- 
passer, but  the  only  remedy  against  him  is 
by  an  action  upon  the  case,  if  he  has  acted 
maliciously."  In  the  case  of  Gifford  ▼.  Wig- 
gins, 50  Minn.  401,  18  L.R.A.  356,  52  N.  W. 
904,  the  court  said:  "It  seems  to  be  set- 
tled by  an  almost  unbroken  line  of  authori- 
ties that,  if  a  person  merely  lays  a  criminal 
complaint  before  a  magistrate  in  a  matter 
over  which  the  magistrate  has  a  general 
jurisdiction,  and  the  magistrate  issues  a 
warrant  upon  which  the  person  charged  is 
arrested,  the  party  laying  the  complaint  is 
not  liable  for  an  assault  and  false  imprison- 
ment, although  the  particular  case  may  be 
one  in  which  the  magistrate  had  no  juris- 
diction. .  .  .  This  rule  has  been  fre- 
quently applied  where  the  facts  stated  in 
the  complaint  did  not  constitute  a  public 
offense;  and  it  can  make  no  difference  in 
principle  whether  this  is  because  the  facts 
stated  do  not  bring  the  case  within  a  valid 
statute,  or  because  the  statute  under  which 
the  proceedings  were  instituted  is  invalid. 
In  either  case,  the  acts  charged  constitute 
no  offense,  because  there  is  no  law  making 
them  such."  In  the  case  of  Murphy  v. 
Walters,  34  Mich.  180,  it  was  said:  "It 
seems  to  be  considered  that  in  criminal  pro- 
ceedings a  person  who  simply  lays  facts  be- 
fore a  magistrate,  and  leaves  all  further  ac- 
tion to  the  unbiased  and  unsolicited  conduct 
of  the  latter,  is  not  liable  in  trespass  for 
false  imprisonment,  unless  he  takes  some 
part  in  furthering  the  arrest,  or  urging  the 
detention."  Again,  in  the  case  of  Brown  ▼. 
Chapman,  6  C.  B.  Coltman,  363,  Wilde,  Ch. 
J.,  said:  "If  an  individual  prefers  a  com- 
plaint to  a  magistrate,  and  procures  a  war- 
rant to  be  granted  upon  which  the  accused 
is  taken  into  custody,  the  complainant  in 
such  case  is  not  liable  in  trespass  for  the 
imprisonment;  and  that  even  although  the 
magistrate  had  no  jurisdiction."     To  the 
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same  effect  are  also  Tillman  ▼.  Beard,  121 
Mich  475,  4G  L.R.A.  215,  80  N.  W.  248; 
Fenelon  v.  ButU,  49  Wis.  342,  5  N.  W.  784; 
10  Cyc.  Law  &  Proc.  p.  320;  Gelzenleuchter 
▼.  Nieraeyer,  64  Wis.  316,  54  Am.  Rep.  616, 

25  N.  W.  442;  Langford  y.  Boston  &  A.  R. 
Ck>.  144  Mass.  431,  11  N.  B.  697;  Booth  y. 
Kurrus,  55  N.  J.  L.  370,  26  Atl.  1013. 

From  the  cases  and  upon  principle,  we 
think  it  is  clear  that  a  party  who  merely 
originates  a  suit  by  stating  the  case  to,  or 
signing  a  complaint  before,  a  court  of  jus- 
tice, is  not  guilty  of  trespass,  though  the 
proceeding  should  be  erroneous  or  withoul 
jurisdiction.  Such  an  application  is  only  a 
plea  to  the  magistrate  to  exercise  his  juris- 
diction, leaving  him  to  the  exercise  of  that 
jurisdiction  upon  his  own  discretion,  and 
cannot  be  considered  as  constituting  the 
magistrate  the  agent  of  the  complainant  or 
suitor,  or  as  calling  upon  him  to  act  minis- 
torially  upon  the  authority  of  such  com- 
plainant or  suitor.  "This  rule  of*  exemp- 
tion," says  'the  court  in  the  case  of  Marks 
V.  Townsend,  07  N.  Y.  590,  "is  founded  in 
public  policy,  and  is  applicable  alike  to 
civil  and  criminal  remedies  and  proceedings, 
that  parties  may  be  induced  freely  to  resort 
to  the  courts  and  judicial  officers  for  the 
enforcement  of  their  rights  and  the  remedy 
of  their  grievances,  without  the  risk  of  un- 
due punishment  for  their  own  ignorance  of 
the  law,  or  for  the  errors  of  courts  and  judi- 
cial officers."  Of  course,  if  the  complaint 
is  malicious  and  without  probable  cause, 
the  complainant  may  be  answerable  in  an- 
other form  of  action.  And  if  the  complain- 
ant is  guilty  of  officious  interference,  or  of 
a  participation  in  the  issuance  and  execu- 
tion of  the  warrant  beyond  the  mere  making 
of  the  complaint,  he  may  also  be  answerable 
in  an  action  for  false  imprisonment.  But 
no  such  interference  or  participation  upon 
the  part  of  the  appellant  is  shown.  All 
that  is  shown  is  that  he  stated  the  facts  of 
the  controversy  between  him  and  the  plain- 
tiff to  the  justice  who  thereupon  drew  the 
complaint,  which  was  signed  and  verified  by 
the  appellant  That  was  not  enough  to 
make  him  liable  for  false  imprisonment, 
though  the  complaint  did  not  state  a  public 
offense,  and  though  the  justice  was  not  au- 
thorized to  issue  a  warrant  thereon.  We 
think  the  charge  misleading,  and,  in  view 
of  the  evidence,  stated  to  the  jury,  in  so  far 
as  it  was  made  applicable  to  the  appellant, 
a  wrong  principle  of  law. 

Complaint  is  also  made  of  the  following 
charge:  "Every  imprisonment  of  a  man  is 
prima  facie  a  trespass,  and,  in  an  action  to 
recover  damages  therefor,  if  the  imprison- 
ment is  proved  or  admitted,  the  burden  of 
justifying  it  is  on  the  defendants  partici- 
pating therein."     This  identical  statement 
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of  the  law  is  made  in  the  case  of  Bassett 
v.  Porter,  10  Cush.  418,  and  is  approved  in 
Jackson  v.  Knowlton,  173  Mass.  94,  53  K. 
E.  134.  In  Black  v.  Marsh,  31  Ind.  App. 
53,  67  N.  E.  201,  it  was  held  that  no  error 
was  committed  by  an  instruction  to  the 
jury  "to  the  effect  that  the  fact  that  the 
appellee  was  imprisoned  was  sufficient  to 
raise  the  presumption  that  such  imprison- 
ment was  illegal,  and  that  the  burden  of 
establishing  the  contrary  was  upon  defend- 
ants." To  the  same  effect  are  People  y. 
McGrew,  77  Cal.  570,  20  Pac.  92;  Ah  Fong 
v.  Stemes,  79  Cal.  30,  21  Pac.  381.  In 
Zimmerman  v.  Knox,  34  Kan.  245,  8  Pac. 

104,  it  was  said  that,  "it  having  been  shown 
that  the  plaintiff  was  arrested  and  impris- 
oned at  the  instance  of  the  defendant  with- 
out process,  and  for  the  purpose  of  collect- 
ing a  debt,  the  burden  of  proof  was  shifted, 
and  rested  upon  the  defendant  to  show  a 
justification  or  mitigation  of  the  impris- 
onment." So,  too,  in  Franklin  v.  Amerson, 
118  Ga.  800,  45  8.  E.  698.  In  Barker  v. 
Anderson,  81  Mich.  508,  45  N.  W.  1108,  the 
court  said  that,  "as  a  general  proposition, 
it  must  be  admitted  that  it  is  only  neces- 
sary for  the  plaintiff  in  an  action  of  this 
kind,  to  show  that  he  has  been  imprisoned 
or  restrained  of  his  liberty.  The  presump- 
tion then  arises  that  he  was  unlawfully  im- 
prisoned, and  it  is  for  the  person  who  has 
committed  the  trespass  to  show  that  it  was 
legally  justified,"— but  also  held  that,  if  the 
plaintiff  shows  that  the  imprisonment  re- 
sulted from  the  issuance  of  process  upon 
judicial  proceedings,  the  burden  was  upon 
him  to  show  their  invalidity.  To  the  same 
effect  is  the  case  of  Snow  v.  Weeks,  75  Mo. 

105.  False  imprisonment  is  the  unlawful 
arrest  and  detention  of  the  person  of  an- 
other, with  or  without  a  warrant  or  other 
process.  It  consists  in  an  unlawful  re- 
straint upon  a  man's  person,  or  control  over 
the  freedom  of  his  movements,  by  force  or 
threats;  and  every  such  restraint  or  con- 
finement is  unlawful  where  it  is  not  au- 
thorized by  law.  The  actual  detention  of 
the  person,  and  the  unlawfulness  thereof, 
constitute  the  trespass;  the  gravamen  be- 
ing the  unlawfulness  of  the  imprisonment 
or  the  detention.  ^ 

According  to  the  weight  of  authority,  a 
plaintiff  in  an  action  for  false  imprison- 
ment is  required  to  aver  that  the  de- 
tention or  imprisonment  was  wrongful  or 
unlawful,  or  the  facts  and  circumstances 
showing  the  unlawfulness  thereof.  8  Enc. 
PI.  &  Pr.  p.  846.  In  Ah  Fong  v.  Stemes, 
supra,  a  statement,  obiter  dictum,  is  made 
that  such  allegations  are  not  essential. 
But  in  Going  v.  Dinwiddie,  86  Cal. 
633,  25  Pac.  129,  the  same  court  clear- 
ly    announced    a    contrary    doctrine.    In 
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the  cases  of  G  alii  more  ▼.  Ammerman,  39 
Ind.  323,  and  Carey  v.  Sheets,  67  Ind. 
375,  often  cited  as  holding  that  such  allega- 
tions need  not  be  made,  the  elTeet  of  the 
holdings  is  that  it  was  not  necessary  to 
characterize  the  alleged  acts  as  wrongful 
or  unlawful,  or  that  the  detention  or  im- 
prisonment was  without  competent  authori- 
ty, when  the  facts  as  alleged,  on  being 
proved,  entitled  the  plaintiff  prima  facie  to 
recover.  In  both  those  cases  the  facts  of 
the  detention  or  restraint,  which  were  al- 
leged in  detail,  prima  facie  showed  a  wrong- 
ful and  unlawful  restraint  oe  detention. 
Since  a  plaintiff  is  required  to  allege  some- 
thing more  than  a  mere  imprisonment  to 
constitute  a  good  cause  of  action  for  false 
imprisonment,  we  think  it  logically  follows 
that,  to  make  a  prima  facie  case,  plaintiff 
is  required  to  prove  something  more  than 
a  mere  imprisonment  by  the  defendant. 
When,  by  proof  of  facts  or  circumstances 
tending  to  show  that  the  plaintiff  was  re- 
strained or  detained  or  imprisoned  by  the 
defendant  without  a  warrant  or  other  proc- 
ess, or  by  threats  or  force,  or  other  facts 
or  circumstances  which  naturally  give  rise 
to  the  inference  or  presumption  that  the 
restraint  or  imprisonment  was  wrongful  or 
unlawful,  he  undoubtedly  has  made  a  prima 
facie  case.  The  duty  of  proceeding  to  show 
a  legal  justification  for  such  restraint,  de- 
tention, or  imprisonment  then  rests  upon 
the  defendant.  When,  however,  .the  plain- 
tiff by  his  own  evidence  shows  that  he  was 
detained  or  imprisoned  as  the  result  of  judi- 
cial proceedings,  and  by  the  issuance  and 
execution  of  a  warrant  or  other  legal  proc- 
ess issued  thereon,  he  is  required,  in  order 
to  make  a  prima  facie  case  of  false  impris- 
onment, to  show  something  more  than  a 
mere  detention  or  imprisonment.  In  the 
first  instance  the  natural  inference  or  pre- 
sumption arises  that  the  restraint  or  im- 
prisonment was  unlawful.  In  the  other  no 
such  presumption  arises  from  the  mere  ar- 
rest or  imprisonment.  In  some  cases  it  is 
proper  enough  to  charge  that  the  imprison- 
ment is  prima  facie  a  trespass.  But  it  is 
not  proper  to  give  it  in  all  cases.  Instruc- 
tions should  not  be  mere  ab'itract  state- 
ments of  the  law.  They  should  be  based 
upon  the  evidence  and  the  pleadings  in  the 
cause.  Upon  the  evidence  adduced  in  the 
case,  and  as  against  the  justice  and  the 
ofBcer,  the  court  very  properly  could  have 
charged  the  jury  that  the  arrest  and  im- 
prisonment of  the  plaintiff  was  not  only 
prima  facie  a  trespass,  but  was  false  and 
unlawful.  For  the  one  issued  a  warrant, 
and  commanded  the  arrest  of  the  plaintiff 
on  alleged  acts  which  did  not  constitute  any 
offense  known  to  tlie  law;  the  other  served 
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the  warrant  void  upon  ita  face,  and  by  vir- 
tue of  it,  arrested  and  imprisoned  the  plain- 
tiff. But  the  charge  was  improper  as  against 
the  appellant,  because  there  was  no  evidence 
tending  to  show  that  he  participated  in  the 
issuance  or  execution  of  the  warranty  or  in 
the  arrest  or  imprisonment,  beyond  the 
mere  making  of  the  complaint.  As  against 
him  the  charge  was  liable  to  impress  the 
jury  with  the  belief  that  there  was  evi- 
dence tending  to  prove  his  participation  in 
the  issuance  or  execution  of  the  warrant, 
or  the  arrest,  or  im{)risonment,  when  such 
was  not  the  case,  and  for  that  reason  was 
improper.     11  Enc.  PI.  &  Pr.  p.  175. 

The  appellant  requested  the  court  to 
charge  that  the  dismissal  of  the  criminal 
action  in  the  justice's  court  for  grand  lar- 
ceny, and  the  discharge  of  the  plaintiff,  was 
not  evidence  in  the  second  cause  of  action 
for  malicious  prosecution,  to  show  a  want 
of  probable  cause  for  the  prosecution.  The 
court  refused  to  so  charge,  and  gave  no 
charge  as  to  the  inference  to  be  drawn  from 
such  dismissal  and  discharge.  We  again 
approach  a  question  upon  which  the  au- 
thorities are  divided.  In  a  recent  case 
(Davis  V.  McMillan,  142  Mich.  391,  3  L.R.A. 
(N.S.)  928,  113  Am.  St.  Rep.  585,  105  N. 
W.  862,  7  A.  &  E.  Ann.  Gas.  854)  the  su- 
preme court  of  Michigan  held  that  "a  dis- 
charge of  one  accused  of  crime,  not  brought 
about  by  the  procurement  of  the  complain- 
ing witness,  nor  attended  by  circumstances 
involving  his  conduct  which  of  themselves 
indicate  a  want  of  probable  cause,  is  no 
evidence  of  want  of  probable  cause  in  an 
action  against  such  witness  for  malicious 
prosecution."  Cases  supporting  such  hold- 
ing, and  those  conflicting  therewith,  are 
there  cited  and  reviewed.  In  26  Cyc.  Law 
&  Proc.  p.  38,  the  rule  is  stated  that,  **if 
the  result  of  the  preliminary  examination 
is  the  discharge  of  the  accused  by  the  majf- 
istrate,  this  has  been  held  to  be  prima  facie, 
but  is  not  conclusive,  evidence  of  the  want 
of  probable  cause;  but  the  later  and  liettcr 
opinion  is  that  more  than  a  mere  dismissal 
by  the  magistrate  must  be  proved,  and  that 
standing  alone  it  is  no  evidence  of  want  of 
probable  cause."  In  19  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  664,  it  is  said:  "The  weight 
of  authority  is  believed  to  favor  the  rule 
that  the  discharge  of  the  plaintiff  in  mali- 
cious prosecution  by  the  examining  magis- 
trate is  prima  facie  evidence  of  want  of 
probable  cause  for  the  proceedings  com- 
plained of,"  but  that  "it  has  been  held  that 
lack  of  probable  cause  is  not  shown  by  the 
abandonment  of  the  prosecution  by  the 
prosecutor,  by  the  dismissal  of  the  charge 
by  the  prosecutor,  by  the  voluntary  dis- 
continuance of  the  prosecution,  or  by  dis- 
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missal  for  want  of  prosecution."    See  also 
3  Elliott,  Ev.  §§  324,  2475. 

The  question  is  made  the  subject  of  exten- 
sive notes  to  the' cases  of  Bekkeland  v.  Ly- 
ons, 64   L.R.A.   481;   Davis  v.  McMillan,  3 
L.R.A.(N.S.)    929;   Ross  ▼.  Hixon,  26   Am. 
St.   Rep.    154.     In   the  foregoing  are   cited 
many  of  the  cases  bearing  on  the  question. 
From   them   may   be   deduced   three    rules: 
The  first,  that  a  discharge  by  an  examining 
vingistrate,   not  attended  by  circumstances 
involving    the    conduct    of    the    prosecutor 
which    of    themselves    indicate    a    want    of 
probable  cause,  is  no  evidence  of  want  of 
probable  cause  in  the  action  for  malicious 
prosecution;  the  second,  that  any  discharge 
by  an  examining  magistrate  is  prima  facie 
evidence  that  there  was  a  want  of  probable 
case  for  the  prosecution;  the  third,  depend- 
ing upon  the  proceedings  had  before  the  mag- 
istrate which  resulted  in  the  discharge.     If 
the  discharge  resulted  from  a  mere  abandon- 
ment or  voluntary  dismissal   or  discontin- 
uance of  the  prosecution,  and  from  no  hear- 
ing and  no  examination  as  to  the  charged 
ofTense,   then   such   a  discharge   or  dismis- 
sal,   standing    alone,    is    no    evidence    of   a 
want  of   probable  cause   in  the  action   for 
malicious    prosecution.      If,    on    the    otlior 
hand,  the  discbarge  resulted  from  a  hear- 
ing of  the  charged  offense, — that  is,  if,  on 
the  evidence  adduced  by  the  prosecutor  or 
the   state,  the  accused  was   discharged  be- 
cause of  a  want  of  evidence  to  induce  the 
magistrate  to  believe  that  there  was  prob- 
able cause,  either  that  an  offense  had  been 
committed,   or   that  the  accused    had   com- 
mitted it, — then  the  discharge  or  dismissal 
is  prima  facie  evidence  of  a  want  of  prob 
able  cause,  in  the  action  for  malicious  prose- 
cution.    We  believe   that  the  third   rule  is 
founded  upon  the  better  reason  and  sounder 
principle,^    TUe  rule  is  extended  far  enough 
when  it  makes  the  discharge  or  dismissal 
resulting  from  a  hearing  or  an  examination 
of  the  offense  charged,  evidence  of  the  want 
of  probable  cause  in  the  civil  action  against 
the    prosecutor    for    malicious    prosecution. 
Tliough   he   is   the   complainant  in,   or   the 
instigator  of,  the  criminal  action  before  the 
magistrate,  nevertheless  he   is  not  a  party 
litigant,  and  has  no  direction  of,  or  control 
over,  the  action  of  the  prosecuting  officers, 
or   the   magistrate.  '    But  since   the   burden 
resting  upon  the  plaintiff  in  the  action  for 
malicious  prosecution   to  prove   a  want  of 
probable  cause  for  the  prosecution  involves 
the  proof  of  a  negative,  and  because  of  the 
nrinciple  of  expediency  so  often  ap])lied  to 
rules  of  evidence,  there  is  ground  for  hold- 
ing that  the  discharge  or  dismissal  result 
ing  from  a  want  of  evidence  adduced  by  the 
prosecutor  or  the  state  is  prima  facie  evi- 
dence of  a  want  of  probable  cause  for  the 
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prosecution.  Tn  such  case  the  magistrate 
determined  that  there  was  no  probable  cause 
for  believing  the  accufifed  guilty.  But  we 
see  no  good  reason  for  holding  that  a  mere 
discharge  or  dismissal,  standing  alone,  and 
resulting  not  from  any  examination  or  hear- 
ing of  the  charged  offense,  is  evidence  of 
the  want  of  probable  cause,  for  the  magis- 
trate in  such  case  did  not  investigate  nor 
determine  whether  there  was  or  was  not 
probable  cause  for  believing  that  an  offense 
had  been  committed,  or  that  the  accused 
was  guilty  thereof.  A  finding  of  a  want  of 
probable  cause  is  not  necessarily  inherent 
nor  involved  in  such  a  discharge  or  dismis« 
sal.  The  discharge  here  was  made  without 
a  hearing,  and  without  any  judicial  inves- 
tigation, and  was  unattended  by  circum- 
stances involving  the  conduct  of  the  appel- 
lant which  in  themselves  indicate  a  want  of 
probable  cause  for  the  prosecution.  We  are 
therefore  of  the  opinion  that  the  mere  dis- 
missal of  the  criminal  action,  and  the  dis- 
charge of  the  plaintiff,  was  no  evidence  in 
the  civil  action  to  show  a  want  of  probable 
cause  for  the  prosecution,  and  that,  upon 
the  evidence  adduced,  the  appellant  was  en- 
titled to  such  an  instruction.  Of  course 
the  evidence  of  the  discharge  and  dismissal 
was  competent,  and  properly  received,  for 
the  purpose  of  showing  an  unsuccessful 
termination  of  the  criminal  prosecution,  but 
not  for  the  purpose  "of  showing  a  want  of 
probable  cause  for  the  prosecution. 

The  appellant  offered  in  evidence  a  record 
of  a  justice's  court  by  which  he  sought  to 
prove  that,  in  an  action  of  replevin  brought 
by  him  as  plaintiff,  and  against  the  plain- 
tiff as  defendant,  it  was  adjudged  that  the 
plaintiff  (appellant  here),  at  the  time  of  the 
alleged  controversy  between  them,  was  tin? 
owner  and  entitled  to  the  possession  of  the 
brick  in  question,  that  no  appeal  had  been 
taken  from  such  judgment,  and  that  it  be- 
came and  was  final.  The  evidence  was  ex- 
cluded. We  think  it  was  admissible.  In 
defense  of  the  allegations  that  the  appellant 
had,  without  probable  cause  and  with  mal- 
ice, charged  the  plaintiff  with  a  larceny  of 
the  brick,  it  was  competent  for  him  to  show 
that  the  plaintiff  was  guilty  of  the  charge, 
or  the  circumstances  which  indicated  prob- 
able cause  for  believing  him  guilty  thereof. 
An  essential  element  of  the  crime  charged 
was  that  the  subject  of  the  larceny  was 
property  belonging,  not  to  the  plaintiff,  but 
to  another.  The  ownership  and  right  of 
possession  of  the  brick,  the  subject  of  tho 
larceny,  was  material,  as  bearing  on  the 
question  of  probable  cause  for  believing  the 
plaintiff  guilty  of  a  larcenous  asportation^ 
of  the  brick.  The  proffered  evidence  show- 
ing an  adjudication   between   the   plaintiff 
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and  the  defendant  on  the  question  of  owner- 
Bhip  and  right  of  possession  was  competent 
on  such  questions  in  this  action.  Of  course, 
such  evidence  would  not,  in  and  of  itself, 
be  sufficient  to  show  probable  cause  for  be- 
lieving that  the  plaintiff  had  provided  the 
b^ick.  That  it  had  a  bearing,  however, 
upon  a  material  question,  cannot  well  be 
doubted.  The  competency  and  admissibility 
of  evidence,  and  its  sufficiency  to  establish 
an  essential  ultimate  fact,  are,  however, 
two  quite  different  things.  The  plaintiff  in- 
troduced evidence  tending  to  show  that  he 
was  the  owner  and  entitled  to  the  possession 
of  the  brick.  That  evidence  was,  of  course, 
offered  to  show  that  the  appellant  had  not 
probable  cause  for  believing  the  plaintiff 
guilty  of  the  charge  of  larceny.  As  tending 
to  prove  the  contrary,  it  certainly  was  com- 
petent for  the  appellant  to  show  that  he, 
and  not  the  plaintiff,  was  the  owner  and  en- 
titled to  the  possession  of  the  brick  at  the 
time  of  their  controversy.  Tlie  judgment 
rendered  in  the  action  between  them,  where- 
in such  questions  were  adjudicated  in  favor 
of  the  appellant,  and  against  the  plaintiff, 
was  not  only  competent,  but  conclusive,  evi- 
dence on  such  questions.  The  parties  to 
both  axitions  were  the  same.  It  has  been 
said  that,  to  warrant  the  use  of  a  former 
adjudication  as  evidence  in  another  action, 
it  is  essential  not  only  that  the  parties  be 
the  same,  but  also  that  the  subject-matter 
of  the  two  actions  be  substantially  the  same 
(7  Enc.  Ev.  p.  830) ;  but  that  there  is  an 
identity  of  subject-matter,  though  the  form 
of  the  action  may  be  different,  when  the 
same  evidence  as  to  the  matters  in  dispute 
will  sustain  both  (7  Enc.  Ev.  p.  836).  It 
haa  also  been  said  that  the  true  test  is  not 
identity  of  subject-matter,  but  identity  of 
issues.  23  Cyc.  Law  &  Proc.  pp.  1298-1300. 
But  as  said  by  Mr.  Black,  in  his  work  on 
Judgments  (vol.  2,  §  614),  the  correct  doc- 
trine rests  upon  the  fact  that  the  partic- 
ular proposition  or  point  was  actually  liti- 
gated, and  actually  determined  the  verdict 
or  the  finding.  That  is,  a  former  adjudica- 
tion is  evidence  in  a  subsequent  action  be- 
tween the  same  parties,  or  their  privies,  on 
all  points  and  questions  raised  and  litigated 
in  the  subsequent  action,  which  were  ac- 
tually litigated  and  directly  determined  in 
the  former  action,  and  upon  which  the  for- 
mer adjudication  necessarily  depended. 

In  23  Cyc.  Law  &  Proc.  p.  1321,  it  is  said: 
"A  judgment  in  an  action  in  which  the  title 
to  a  chattel  was  directly  in  issue  and  ad- 
judicated is  conclusive  on  that  point  be- 
tween the  parties  and  their  privies,  without 
regard  to  the  form  or  purpose  of  the  ac- 
tion." And  in  the  same  volume  (pap 
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1341)  it  is  said  that  a  Judgment  in  replevin 
'^ordinarily  determines  nothing  more  than 
the  right  of  the  successful  party  to  the  im- 
mediate possession  of  the  property  in  ques- 
tion, and  does  not  settle  anything  as  to  the 
title  or  ownership,  unless  that  particular 
matter  is  the  issue  on  which  the  decision 
actually  turns.*'  On  the  face  of  the  judg- 
ment and  pleadings  in  the  replevin  action 
offered  in  evidence,  it  affirmatively  appears 
that  both  the  ownership  and  right  of  pos- 
session of  the  property  were  actually  liti- 
gated and  directly  determined,  and  that 
the  determination  of  both  such  questions 
was  necessary  to  the  judgment.  The  right 
of  possession  was  there  made  dependent  up- 
on the  question  of  ownership.  When,  in  a 
subsequent  action,  though  in  a  different 
form,  such  questions  recur  between  the  same 
parties,  and  are  again  raised  and  litigated, 
such  former  adjudication  is,  upon  such  ques- 
tions, not  only  competent,  but  binding,  evi- 
dence. Baxter  v.  Myers,  86  Iowa,  328,  39 
Am.  St  Rep.  298,  52  N.  W.  234.  We  think 
the  court  erred  in  excluding  the  evidence 

The  question  of  insufficiency  of  the  evi 
dence  to  sustain  the  verdict  is  also  raised 
There  being  no  evidence  to  show  that  the  ap 
pellant  participated  in  the  arrest  or  im 
prisonment  of  the  plaintiff  beyond  the  mere 
making  of  the  complaint  before  the  justice, 
or  that  he  officiously,  or  otherwise,  directed 
the  issuance  or  execution  of  the  warrant,  we 
think,  for  the  reasons  lieretofore  given,  tliat 
the  verdict  rendered  upon  the  first  cause  of 
action  against  the  appellant  is  not  support- 
ed bv  sufficient  evidence.  We  think  there  is 
sufficient  evidence  to  support  the  verdict  on 
the  second  cause  of  action.  Whether  the 
appellant,  under  all  the  circumstances,  had 
probable  cause  for  believing  that  the  plain- 
tiff had  committed  the  offense  of  grand  lar- 
ceny, was,  upon  the  evidence  adduced,  a 
question  for  the  jury.  From  the  nature  of 
the  acts  themselves  upon  which  the  charge 
was  actuated,  and  upon  all  the  surrounding 
circumstances  shown  in  evidence  under 
which  they  were  committed,  of  all  of  which 
the  appellant  was  cognizant  and  had  per- 
sonal knowledge  when  he  made  the  com- 
plaint, a  jury  may  say  that  he  had  not  prob- 
able cause  for  believing  that  the  plaintiff 
was  guilty  of  larceny,  or  of  any  other  crim- 
inal offense. 

Because  of  the  erroneous  rulings  referred 
to,  and  for  the  reasons  heretofore  given,  the 
judgment  of  the  court  below  must  be  re- 
versed, and  the  case  remanded  for  a  new 
trial,  with  costs  to  the  appellant.  Such  is 
the  order. 

l^lck  and  McCarty,  JJ.>  concur.  > 
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coijOrado  supreme  court. 

ALFRED  FREUDENTHAL,  Plff.  in  Err., 

V. 

JOHN  R,  ESPEY. 

(45  Golo.  488,  102  Pac.  280.) 

Contract  -^  restraint  of  trade  ^  pro- 
fessional dnty. 

1.  An  agreement  by  an  inexperienced 
physician  not  to  practise  his  profession  in  a 
certain  county  for  a  period  of  five  years  is 
supported  by  a  suiQicient  consideration 
where  it  is  based  on  the  agreement  of  an 
experienced  practitioner  located  there,  to 
employ  him  as  assistant  at  a  monthly  salary 
during  the  mutual  pleasure  of  the  parties, 
to  introduce  him  to  his  friends  and  patients, 
and  furnish  him  with  necessary  conveyances 


I  with    which    to    perform    his    professional 
duties. 

Same  —  reasonableness. 

2.  A  restraint  upon  the  right  of  an  in- 
experienced physician  to  practise  his  pro- 
fession within  a  certain  city  for  a  period  of 
five  years  after  the  termination  of  the  re- 
lations of  the  contracting  parties  is  rea- 
sonable when  imposed  by  an  experienced 
practitioner  there  located,  who,  in  consid- 
eration of  his  agreement  and  his  services 
as  his  assistant,  agrees  to  pay  him  a  month- 
ly salary,  introduce  him  to  his  patients, 
and  furnish  him  conveyances  for  the  per- 
formance of  his  professional  duties. 

Same  —  mntualtty. 

3.  A  contract  by  an  inexperienced  physi- 
cian entering  the  employment  of  an  ex- 
perienced one  not  to  practise  his  profession 


Note. '^  Validity  of  contract  restraining 
practice  of  one's  profession  after  eX' 
piration  of  term  of  service  with  an' 
other. 

As  to  the  validity  in  general  of  agree- 
ments in  restraint  of  trade  ancillary  to  the 
sale  of  a  business  or  profession,  as  affected 
by  their  territorial  scope,  see  the  note  to 
Fleckenstein  Bros.  Co.  v.  Fleckenstein,  24 
Ii.RA.(N.S.)   913. 

As  to  the  divisibility,  in  respect  of  time 
or  territorial  extent,  of  contracts  in  restraint 
of  trade,  see  the  note  to  Nicholson  v.  Ellis, 
24  L.R.A.(N.S.)    942. 

As  to  the  validity  of  agreement  by  employ- 
ee not  to  engage  in  a  competing  business,  as 
affected  by  its  scope  in  time  and  territorial 
extent,  see  the  note  to  Taylor  Iron  &  Steel 
Co.  V.  Nichols,  24  L.RA.(N.S.)   933. 

It  is  a  firmly  established  doctrine  that 
a  member  of  one  of  the  learned  professions, 
upon  becoming  assistant  to  another  member 
thereof,  may,  upon  a  sufficient  consideration, 
bind  himself  not  to  engage  in  the  practice  of 
his  profession  upon  the  termination  of  his 
services,  within  a  reasonable  territorial  ex- 
tent, as  such  an  agreement  is  not  in  re- 
straint of  trade  nor  against  public  policy. 

In  the  following  cases  this  doctrine  has 
been  applied  to  an  agreement  that,  after  the 
termination  of  his  service,  a  solicitor's  arti- 
cled clerk  will  not  practise  his  profession 
within  a  radius  of  16  miles  of  a  town  (Ed- 
mundson  v.  Render,  90  L.  T.  N.  8.  814) ;  nor 
practise  for  twenty-one  years  thereafter  at 
or  within  21  miles  of  a  town  ( Dendy  v.  Hen- 
derson, 11  Exch;  194);  nor  within  London 
or  the  counties  of  Middlesex  or  Essex  (May 
V.  O'Neill,  44  L.  J.  Ch.  N.  S.  660) ;  nor  at 
or  within  60  miles  of  a  town  (Howard  v. 
Woodward,  34  L.  J.  Ch.  N.  S.  47 ) ;  that  a 
f>i«rgeon'8  assistant  will  not  practise  within 
%  town  or  a  radius  of  6  miles  thereof  (Giles 
V.  Hart,  6  Jur.  N.  S.  1381) ;  nor  within  10 
miles  of  a  town  (Games  y.  Nesbitt,  7  Hurlst 
Sl  N.  778);  nor  within  7  miles  of  a  town 
(Sainter  v.  Ferguson,  7  C.  B.  716) ;  nor  at 
or  within  10  miles  of  a  town  (Hastings  v. 
Whitley,  2  Exch.  611 ) ;  nor  during  his  em- 
ployer's life  or  within  ten  years  after  his 
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decease,  at  or  within  12  miles  from  a  town 
(Fox  V.  Scard,  33  Beav.  327) ;  nor  for  four- 
teen years  after  the  expiration  of  his  servi- 
ces within  10  miles  of  a  town  (Davis  ▼.  Ma- 
son, 5  T.  R.  118) ;  that  a  young  graduate 
dentist  with  little  experience  and  few  ac- 
quaintances will  not  engage  in  competition 
with  his  employer  in  a  town  (Turner  v.  Ab- 
bott, 116  lenn.  718,  6  L.R.A.(N.S.)  892, 
94  S.  W.  64,  8  A.  &  E.  Ann.  Cas.  160). 

In  addition  to  the  cases  above  cited  on  the 
validity  of  contracts  restraining  the  prac- 
tice of  one's  profession  after  severing  con- 
nection with  his  employer,  see  those  con- 
tained in  the  note  to*  Turner  v.  Abbott^  0 
L.R.A(N.S.)   894. 

A  bond  executed  after  one  has  passed  his 
examination,  to  a  physician  with  whom  he 
studied  and  by  whom,  he  was  employed,  con- 
ditioned not  to  practise  within  designated 
limits,  is  valid,  and  ite  breach  will  be  en- 
joined. Gravely  v.  Barnard,  L.  R.  18  £q. 
618. 

So,  a  covenant  by  one  entering  the  service 
of  a  dentist  for  a  term  of  years,  that  he 
will  not,  without  his  employer's  consent, 
thereafter  carry  on  the  business  of  a  dentist 
in  London  or  any  town  or  place  in  England 
or  Scotland  where  either  of  them  may  have 
practised  before  the  expiration  of  his  term 
of  service,  will  be  upheld  as  to  the  restric- 
tion pertaining  to  London,  but  not  as  to  the 
others;  as  to  them,  the  agreement  is  unrea- 
sonable and  in  restraint  of  trade.  Mai  Ian 
V.  May,  11  Mees.  &  W.  663,  6  Eng.  Rul.  Cas. 
393. 

And  a  condition  in  a  bond  that  an  assist* 
ant  to  a  firm  of  surgeons  shall  not,  at  any 
time  thereafter,  practise  his  profession  in  a 
given  town  or  10  miles  therefrom,  is  valid 
and  enforceable,  after  the  termination  of  his 
employment,  by  one  member  of  the  firm,  who 
has  succeeded  his  partner.  Palmer  v.  Mal- 
let, L.  R.  36  Ch.  Div.  411. 

So,  an  agreement  in  consideration  of  em- 
ployment as  an  assistant  master  not  to  carry 
on  a  school  within  a  radius  of  9  miles  of  a 
given  place  for  twelve  years  after  the  ter- 
mination of  his  services  is  valid  and  en- 
forceable, and  not  being  limited  to  the  em- 
ployer's lifetime,  it  may  be  enforced  by  his 
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within  the  city  where  the  latter's  practice 
is  located,  for  a  period  of  five  years,  is  not 
invalid  for  want  of  mutuality,  where  it  is 
based  on  an  agreement  by  the  latter  to  pay 
him  a  monthly  salary  during  his  term  of 
service,  to  introduce  him  to  patients,  and 
furnish  him  conveyances  for  the  performance 
jf  his  duties, — especially  where  the  agree- 
ment has  been  partially  executed. 

Same  ^  right  to  terminate  ^  effect. 

4.  That  an  agreement  by  a  physician  for 
the  employment  of  an  assistant  may  be 
terminated  immediately  after  it  goes  into 
effect  does  not  render  unreasonable  an 
agreement  by  the  latter  not  to  practise  his 
profession  in  the  city  for  five  years  after 
the  termination  of  the  relation,  since  the 
contract  will  not  be  held  to  apply  in  case  of 
such  termination. 

Injunction  ^  breach  of  contract. 

5.  Injunction  will  lie  against  the  breach 
of  contract  by  one  who,  when  an  inexpe- 
rienced physician,  was  taken  into  the  oflice  of 
an  experienced  practitioner  and  paid  a 
salary,  introduced  to  patients,  and  furnislied 
conveyances  for  the  performance  of  his  pro- 
fessional duties,  upon  consideration  that  he 
would  not  engage  in  the  practice  of  his  pro- 


fession in  the  city  where  the  business  wa^j 
located  within  five  years  after  the  termina- 
tion of  his  relation  with  the  other  party, 
after  he  has  received  the  consideration  for 
his  promise. 

(May  3,   1909.) 

ERROR  to  the  District  Court  for  Las 
Animas  County  to  reWew  a  decree  re- 
straining defendant  from  practising  his  pro- 
fession in  violation  of  his  contract  not  to  do 
so.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Julius  C.  Gunter  and  Harry 
E.  Hutz,  with  Messrs.  Jesse  G.  North- 
cut  and  A.  W.  McHendrle,  for  plaintiff 
in  error: 

The  contract  was  illegal  for  want  of  mu- 
tuality. 

Vogel  V.  Pekoe,  167  111.  339,  30  L.R.A. 
491,  42  N.  E.  386. 

The  contract  was  unreasonable. 

Rakestraw  ▼.  Lanier,  104  Ga.  188,  69 
Am.  St.  Rep.  164,  30  S.  E.  735;  Herreslioff 


successor   after  the  former's  death.     Smith 
V.  Hawthorn,  76  L.  T.  N.  S.  716. 

But  in  Mandeville  v.  Harm  an,  42  N.  J.  Eq. 
185,  7  Atl.  37,  an  agreement  by  a  physician 
and  surgeon,  upon  entering  the  employment 
of  another  as  his  assistant,  that  he  would 
not,  at  any  time  thereafter,  engage  in  the 
practice  of  his  profession  in  a  given  town, 
was  held  unreasonable  and  against  public 
policy,  because  unlimited  as  to  time. 

So,  a  contract  terminable  on  three  months* 
notice,  by  which  a  dentist,  upon  becoming 
assistant  to  another  for  a  term  of  years,  in 
consideration  of  a  salary  and  instruction  in 
his  profession,  agreed  to  abstain  from  prac- 
tising his  profession  within  a  district  200 
miles  in  diameter,  is  unreasonable  and  in 
restraint  of  trade,  the  consideration  being 
inadequate,  and  the  restriction  much  broad- 
er than  necessary  for  the  employer's  pro- 
tection.    Horner  v.  Graves,  7  Bing.  735. 

And  where  the  articles  under  which  an  in- 
fant served  a  clerkship  to  an  attorney  con- 
tained a  proviso  that  he  should  not  prac- 
tise his  profession  within  a  designated  dis- 
trict, and  also  a  covenant  upon  the  part  of 
his  father  that  within  one  month  after  his 
son's  majority  he  would  execute  a  bond  to 
insure  the  fulfilment  of  such  proviso,  Lord 
Elden,  without  opinion,  refused  to  enjoin 
the  practice  of  his  profession  by  the  son  in 
such  territory  after  he  became  of  age,  on  the 
ground,  as  indicated  by  argument  of  coun- 
sel, that  the  minor  could  not  be  bound  after 
his  majority  by  such  covenant.  Capes  v. 
Button,  2  Russ.  Ch.  357. 

The  breach  of  an  agreement  not  to  practise 
one's  profession  after  the  expiration  of  his 
employment  by  another  has  been  frequently 
restrained.  Howard  v.  Woodward;  May  v. 
O'Neill;  Giles  v.  Hart;  Gravely  v.  Barnard; 
Palmer  v.  Mallet;  Smith  v.  Hawthorn;  and 
Turner  v.  Abbott, — supra, 
26  L.R.A.(N.S.) 


While  a  recovery  of  the  penalty  of  a  bond 
given  for  the  performance  of  such  an  agree- 
ment has  been  permitted  in  other  cases. 
Mallan  v.  May;  Hastings  v. 'Whitley;  and 
Carnes  v.  Nesbitt, — supra. 

And  in  Edmundson  v.  Render,  supra,  dam- 
ages were  awarded  for  the  breach  of  such  an 
agreement. 

So,  in  Davis  v.  Mason,  supra,  a  recovery 
of  liquidated  damages,  provided  for  in  sucli 
a  contract,  was  permitted. 

Notwithstanding  an  agreement  of  tliia 
nature  provides  for  a  pecuniary  penalty, 
equity  will  grant  relief.  Fox  v.  Scard,  su- 
pra. Romilly,  M.  R.,  here  said  that  where 
a  person  enters  into  an  agreement  not  to 
do  a  particular  act,  which  he  gives  a  bond  to 
another  to  secure,  the  latter  has  a  right  at 
law  and  equity,  and  can  obtain  relief  in  eith- 
er, but  not  in  both. 

But  after  there  has  been  a  recovery  upon 
such  a  bond,  a  court  of  etjuity  will  deny  fur- 
ther relief.    Sainter  v.  Ferguson,  supra. 

It  was  held  in  Osius  v.  Hinchman,  150 
Mich.  003,  16  L.R.A.(N.S.)  393,  114  N.  W. 
402,  that,  in  the  absence  of  irremediable 
damages  or  anything  to  show  inadequacy  of 
the  remedy  at  law,  an  injunction  would  be 
denied  to  restrain  the  breach  of  a  contract 
by  a  dentist  entering  the  employment  of  one 
carrying  on  such  business  at  different  places, 
not  to  enter  into  competition  with  his  em- 
ployer for  five  years  after  leaving  his  em- 
ployment. 

On  the  general  question  as  to  injunc- 
tive relief  against  the  breach  by  employees 
of  agreements  not  to  engage  in  a  competing 
business  see  the  notes  to  Simms  v.  Bur- 
nette,  16  L.R.A.(N.S.)  389,  and  Turner  v. 
Abbott,  G  L.il.A.(N.S.)   892. 
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T.  Boutinoau,  17  R.  I.  3,  8  L.R.A.  469,  33 
Am.  St  Rep.  850,  19  Atl.  712. 

Injunction  will  not  lie. 

Thayer  v.  Younge,  86  Ind.  269;  Sternberg 
▼.  O'Brien,  48  N.  J.  Eq.  370,  22  Atl.  348. 

Messrs.  James  McKeough  and  Jolin  A. 
Gordon  for  defendant  in  error. 

Wlilte,  J.,  delivered  the  opinion  of  the 
court: 

Ihe  parties  to  this  record  are  physicians. 
The  defendant  in  error  instituted  a  suit  in 
the  lower  court,  and  will  hereinafter  be 
called  '"plaintilT,"  against  the  plaintifT  in 
error,  who  will  hereinafter  be  called  the 
"defendant,"  for  an  injunction  to  restrain 
the  latter  from  practising  his  profession  in 
the  city  of  Trinidad,  in  violation  of  a  re- 
strictive covenant  in  a  written  contract  be- 
tween the  two. 

The  complaint,  after  stating  the  profes- 
sional charactef  of  the  parties,  and  that 
plaintiff  had  long  been  a  practitioner  in  that 
community,  had  a  large  and  extensive  prac- 
tice, and  needed  an  assistant,  set  forth  the 
contract  of  employment  of  the  defendant  a& 
such  assistant.  The  contract  was  dated 
February  14,  1906,  and  employed  the  defend- 
ant for  such  length  and  period  of  time  as 
proved  satisfactory  to  the  plaintiff,  or  so 
long  as  the  two  mutually  agreed.  Defend- 
ant oblignted  himself  to  the  best  of  his 
skill  and  ability  to  treat  and  professionally 
care  for  such  patients  as  the  plaintiff  as- 
signed to  him,  and,  upon  the  termination  of 
his  employment,  to  cease  **the  practice  of 
medicine,  surgery,  or  obstetrics,  or  the 
branches  of  either,  in  tne  city  of  Trinidad," 
either  directly  or  indirectly,  "for  the  full 
period  of  five  years."  In  consideration  of 
the  faithful  keeping  and  performance  of  the 
contract  by  the  defendant,  the  plaintiff  cov- 
enanted and  agreed  to  introduce  and  recom- 
mend the  defendant  to  the  friends,  patients, 
and  patrons  of  the  plaintiff,  and  to  treat 
the  defendant  in  a  kind  and  courteous  man- 
ner, and  to  furnish  him,  free  of  charge,  the 
necessary  conveyances  with  which  to  per- 
form his  professional  duties,  and  pay  him 
the  sum  of  $125  per  month  for  each  and 
every  month  during  his  employment.  It 
was  also  stipulated  that,  if  plaintiff  termi- 
nated the  employment,  it  would  not  render 
him  liable  to  defendant  for  damages.  The 
defendant  was  likewise  given  the  right  to 
terminate  said  employment  at  any  time. 
By  an  addendum,  properly  signed  by  said 
parties,  it  was  stated  that  said  contract  was 
in  lieu  of  a  certain  written  contract  thereto- 
fore' existing  between  the  parties,  dated 
April  14,  1905.  The  complaint  further  al- 
leged the  faithful  performance  of  the  con- 
tract by  the  plaintiff,  that  defendant  ter- 
minated said  contract  and  left  the  service 


and  employment  of  the  plaintiff  about  Oc- 
tober 25,  1906,  and  immediately  engaged  in 
and  continued  the  practice  of  medicine  and 
surgery  as  a  physician  in  the  city  of  Trini- 
dad, to  the  damage  of  the  plaintiff  in  the 
sum  of  $1,000.  The  allegations  of  the  com- 
plaint, not  admitted  by  the  answer,  were 
uncontroverted  by  the  evidence;  but  the  de- 
fense interposed  was  the  invalidity  of  the 
restrictive  covenant  in  said  contract. 

The  contract  of  April  14,  1905,  referred 
to  in  the  addendum  to  the  contract  set  forth 
in  the  complaint,  was  introduced  in  evi- 
dence, as  was  also  a  contract  between  said 
parties  dated  February  3,  1904,  and  re- 
ferred to  in  an  addendum  to  the  contract  of 
April  14th.  Each  of  these  contracts  was 
identical  with  the  contract  in  question,  ex- 
cept as  to  date  and  amount  of  salary  to  be 
paid  defendant.  The  first  provided  for  the 
payment  of  $85  per  month,  and  the  second, 
$95.  The  evidence  showed :  That  under  these 
three  contracts  the  defendant  had  been  con- 
tinuously in  the  employ  of  the  plaintiff 
from  February  3,  1904,  which  was  very  soon 
after  his  graduation,  until  October  25, 
1906;  that  when  defendant  left  plaintiff's 
employ,  he  advised  the  latter  that  he  intend- 
ed to  go  Ea^t  and  speciulize,  and  received 
from  the  plaintiff  a  certificate  to  the  effect 
that  he  had  been  associated  with  plaintiff 
for  three  years  as  assistant  chief  surgeon  of 
the  Victor  Fuel  Company  and  had  volun- 
tarily severed  that  association ;  that  for  his 
ability  as  a  physician  and  surgeon  plaintiff 
had  the  very  highest  regard,  knowing  that 
whatever  work  he  undertook  he  would  do 
conscientiously  and  well,  and  that  his  hab- 
its, honor,  and  integrity  w^ere  above  re- 
proach. The  evidence  further  showed:  That 
plaintiff  had  been  practising  medicine  in 
Trinidad  for  eighteen  years;  that  Trinidad 
was  in  area  about  i  mile  wide  and  H  miles 
long,  and  had  a  population  of  about  10,000; 
that  there  were  twenty-three  physicians  lo- 
cated and  practising  in  said  city;  that 
plaintiff's  practice  extended  throughout  the 
entire  city  and  for  many  miles  beyond; 
that  he  probably  had  the  most  extensive 
practice  of  any  physician  in  the  county; 
that  defendant,  from  the  patients  and  friends 
of  plaintiff  to  whom  the  latter  had  intro- 
duced him,  took  quite  a  practice  that  plain- 
tiff could  have  retained;  that  plaintiff's 
damage  was  extensive,  but  the  amount 
thereof  could  not  be  stated,  but  it  was  stip- 
ulated in  open  court  that,  if  the  plaintiff 
recovered  in  the  case,  his  damages  should 
be  assessed  at  $5.  Upon  this  record  the 
issues  were  foimd  generally  for  the  plaintiff, 
and  likewise  specific  findings  made  in  his 
favor,  and  the  defendant  permanently  en- 
joined and  restrained  from,  directly  or  indi- 
rectly, engaging  in  the  practice  o|  medicine. 
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surgery,  or  obstetrics,  or  the  branches  of 
either,  within  the  limits  of  the  city  of  Trin- 
idad for  a  term  of  five  years  from  and  after 
the  25th  day  of  October,  1906.  To  reverse 
that  judgment  this  suit  is  prosecuted  here. 

The  defendant,  in  his  brief,  after  stating 
as  the  errors  which  he  relies  upon  for  rever- 
sal, the  last  four  of  the  seven  assigned;  re- 
duces the  questions  presented  to  the  follow- 
ing: (1)  Whether,  in  legal  aspect,  the  con- 
tract between  plaintiff  in  error  and  defend- 
ant in  error  was,  as  to  the  restrictive  cove- 
nant, valid  and  enforceable T  (2)  Whether 
defendant  in  error  has  made  such  a  case  as 
to  warrant  the  assumption  of  jurisdiction 
by  a  court  of  equity  and  its  issuance  of  a 
writ  of  injunction? 

While  the  questions  presented  by  this  rec- 
ord are  of  first  impression  in  this  court, 
they  have  long  since  had  consideration  by 
both  English  and  American  judicial  tribu- 
nals. The  law  upon  the  subject  appears  to 
have  undergone  distinctive  stages  of  transi- 
tion or  development.  The  do'btrine  first  an^ 
nounced  by  the  English  courts  held  all  con- 
tracts restricting  one  in  the  exercise  of  his 
trade  or  profession  as  contrary  to  public 
policy  and  void.  Such,  also  was  the  Roman 
law.  Puff.  lib.  5  C.  2.  sect.  3;  Stat.  21 
Hen.  VII.  20.  Through  a  succession  of  de- 
cisions this  rule  continued  for  200  years. 
Alger  ▼.  Thacher,  19  Pick.  51,  52,  31  Am. 
Dec.  119. 

In  the  first  reported  English  case  (Year 
Book,  2  Hen.  V.  Pas.  fol.  5,  case  26),  this 
doctrine  was  considered  old  and  settled  law. 
In  that  case  the  restrictive  covenant  was 
that  defendant  would  not  exercise  his  trade 
of  dyer's  craft  within  plaintiff's  town  f6r 
the  term  of  half  a  year,  and  the  limitation 
was  considered  so  far  contrary  to  law  that 
the  plaintiff  was  sworn  at  by  Hull,  J.,  and 
threatened  with  a  fine.  Expanding  com- 
mercialism, advancing  science  and  arts,  the 
desire  and  necessity  for  education,  and  the 
spirit  of  the  age,  however,  eventually  im- 
pressed the  judicial  mind  with  the  necessity 
of  remodeling  the  rule  to  meet  the  needs 
and  requirements  of  men.  It  was  recognized 
that  both  public  interest  and  private  wel- 
fare often  render  engagements  not  to  carry 
on  a  trade  or  to  act  in  a  profession  in  a 
particular  place  for  a  limited  time  proper 
and  even  beneficial.  Mallan  v.  May,  11 
Mees.  &  W.  663 ;  Homer  v.  Ashford,  3  Bing. 
326;  Herreshoff  v.  Boutineau,  17  R.  I.  3, 
8  L.R.A.  469,  33  Am.  St.  Rep.  850,  19  Atl. 
712.  Thus  impressed,  the  courts  souglit  to 
meet  such  requirements  by  first  fusing  into 
the  law  a  distinction  between  sealed  instru- 
ments and  simple  contracts.  This  distinc- 
tion, being  without  reason,  and  not  founded 
upon  principle,  soon  disappeared,  and  the 
more  logical  distinction  between  general  and 
26  L.R.A.(N.S.) 


a  limited  restraint  of  trade  grew  and  found 
favor  with  the  courts.  The  latter  distinc- 
tion appeared  aar  early  as  Broad  ▼.  Jollyfe, 
Cro.  Jac.  596,  in  which  it  was  held  that  a 
contract  not  to  use  a  certain  trade  in  a  par- 
ticular place  was  an  exception  to  the  gener- 
al rule,  and  not  void.  The  seed  thus  sown 
did  not  fully  fructify,  however,  until  the 
leading  case  of  Mitchel  ▼.  Reynolds,  1  P. 
Wms.  181,  by  which  the  attempted  distinc- 
tion between  sealed  contracts  in  restraint  of 
trade,  and  those  not  under  seal,  was  abro- 
gated, and  the  distinction  between  general 
and  limited  restraints,  or  rather  the  true  dis- 
tinction, to  wit,  between  unreasonable  and 
reasonable  restraints,  was  fully  established. 
Parker,  Ch.  J.,  in  that  case,  after  stating 
that,  "wherever  a  sufficient  consideration 
appears  to  make  it  a  proper  and  a  useful 
contract,  and  such  as  cannot  be  set  side 
without  injury  to  a  fair  contractor,  it  ought 
to  be  maintained,"  proceeds  as  follows: 
"But  with  this  constant  diversity,  viz., 
where  the  restraint  is  general  not  to  exer- 
cise a  trade  throughout  the  kingdom,  and 
where  it  is  limited  to  a  particular  place; 
for  the  former  of  these  must  be  void,  being 
of  no  benefit  to  either  party  and  only 
oppressive." 

Now,  by  the  use  of  the  language  just 
quoted,  and  by  the  decision,  Parker,  Ch.  J., 
said  no  more  in  effect  relative  to  general 
restraints  throughout  the  kingdom  and  lim- 
ited restraints  to  a  particular  place  than 
that,  in  his  opinion,  the  former  were  unrea- 
sonable, void,  "being  of  no  benefit  to  either 
party,  and  only  oppressive,"  and  that  the 
latter  may  or  may  not  be  reasonable,  and 
therefore  valid  or  invalid,  depending  upon 
the  circumstances  of  each  particular  case. 
See  Herreshoff  v.  Boutineau,  supra.  Tliat 
is,  the  two  classes  were  given  as  examples  of 
unreasonable  and  reasonable  restrictions  of 
trade.  Contracts  containing  unreasonable 
restrictions  are  always  void,  with  or  with- 
out consideration;  while  those  upon  consid- 
cration,  which  show  they  are  reasonable  for 
the  parties  to  enter  into,  and  not  unduly 
injurious  to  the  public,  are  valid.  Cogent 
reasons  exist  for,  and  have  been  announced 
in,  overthrowing  unreasonable  covenants  in 
restraint  of  trade.  In  Rakestraw  v.  Lanier, 
104  Ga.  188,  194,  69  Am.  St.  Rep.  154,  30 
S.  E.  7S5,  738,  it  is  said :  "It  is  certain  that 
contracts  in  unreasonable  restraint  of  trade 
are  contrary  to  public  policy  and  void,  be- 
cause they  tend  to  injure  the  paities  mak- 
ing them;  diminish  their  means  of  procur- 
ing livelihoods,  and  a  competency  for  their 
families;  tempt  im])rovident  persons,  for 
the  sake  of  present  ^i^ain,  to  deprive  them* 
selves  of  the  power  to  make  future  acquisi- 
tions, and  expose  theni  to  imposition  and  op- 
pression; tend  to  deprive  the  public  of  the 
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seryices  of  men  in  the  employments  and  ca- 
pacities in  which  they  may  be  most  useful 
to  the  community  as  well  as  .to  themselves; 
discourage  industry  and  enterprise,  and  di- 
minish the  products  of  ingenuity  and  skill; 
prevent  competition  and  enhance  prices; 
and  expose  the  public  to  all  the  evils  of 
monopoly.  Clark,  Contr.  446.  Against 
evils  like  these,  wise  laws  protect  individ- 
uals and  the  public  by  declaring  all  such 
contracts  void.  Alger  v.  Thacher,  19  Pick. 
61,  31  Am.  Dec.  119."  But  these  objections 
apply  only  to  unreasonable  contracts;  for 
if  the  restraint  is  not  unreasonable,  and  is 
founded  on  a  legal  consideration,  and  is 
reasonably  necessary  to  protect  the  interest 
of  the  party  in  favor  of  whom  it  is  imposed, 
and  does  not  materially  prejudice  the  inter- 
ests of  the  public,  the  law  should  and  does 
uphold  it  Mandeville  v.  Harman,  42  N.  J. 
£q.  185,  7  Atl.  37;  Ryan  v.  Hamilton,  205 
111.  191,  68  N.  E.  781. 

Reasonable  restrictive  covenants  are  per 
fectly  consistent  with  public  convenience, 
individual  interest,  and  the  general  welfare. 
Such  is  the  case  where  one  disposes  of  a 
business  in  a  particular  place,  with  a  con- 
tract on  the  part  of  the  vendor  not  to  carry 
on  said  business  in  the  same  place  for  a 
limited  time.  In  Mallan  v.  May,  11  >Mees  k 
W.  652,  666,  6  Eng.  Rul.  Pas.  393,  it  is 
said:  "Such  is  the  class  of  cases  of  much 
more  frequent  occurrence,  ...  of  a 
tradesman,  manufacturer,  or  professional 
man  taking  a  servant  or  clerk  into  his  serv- 
ice with  a  contract  that  he  will  not  carry 
on  the  same  trade  or  profession  within  cer- 
tain limits.  Chesman  v.  Mainby,  2  Ld.  Raym. 
1456,  2  Strange,  739.  In  such  a  case  the 
pubio  derives  an  advantage  in  the  unre- 
strained choice  which  such  a  stipulation 
gives  to  the  employer  of  able  assistants,  and 
the  security  it  affords  that  the  master  will 
not  withhold  from  the  servant  instruction  in 
the  secrets  of  his  trade  and  the  communica- 
tion of  his  own  skill  and  experience,  from 
the  fear  of  his  afterwards  having  a  rival  in 
the  same  business."  In  Homer  v.  Ashford,  3 
Bing.  326,  it  is  said:  "It  may  often  happen 
.  .  .  that  individual  interest  and  general 
convenience  render  engagements  not  to  carry 
on  trade,  or  to  act  in  a  profession  in  a 
particular  place,  proper.  .  .  .  Engage- 
ments of  this  sort  between  masters  and 
servants  are  not  injurious  restraints  of 
trade,  but  securities  necessary  for  those  who 
are  engaged  in  it.  The  effect  of  such  con- 
tracts is  to  encourage  rather  than  cramp 
the  employment  of  capital  in  trade  and  the 
promotion  of  industry."  It  is  said  in 
Herreshoff  ▼.  Boutineau,  supra:  "That,  to 
some  extent,  at  least,  such  contracts  help 
rather  than  harm  both  public  interests  and 
private  welfare;  that  they  are  necessary  to 
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trade  itself,  in  order  to  secure  the  sale,  at 
fair  value,  of  an  established  business,  by 
protecting  it  against  the  immediate  competi- 
tion  of  the  seller;  also  to  enable  one  to 
learn  a  trade  or  get  employment  from  an- 
other, free  from  the  risk  of  having  the 
knowledge  and  influence  thus  gained  used  to 
the  employer's  damage;  to  encourage  in- 
vestment in  business  enterprises  under  rea- 
sonable safeguards,  and  for  other  equally 
evident  reasons."  Therefore,  while  the  law 
does  not  permit  one  to  restrain  another 
from  doing  what  the  public  welfare  and  such 
other's  own  interests  require  he  should  do, 
it  is  recognized  law  that  restraints,  if  made 
upon  a  consideration,  "so  as  it  be  a  proper 
and  useful  contract,  that  is,  so  it  is  a  rea- 
sonable restraint  only,  are  good."  The  au- 
thor of  High  on  Injunctions,  §  1167,  in 
tracing  the  development  of  the  law  of  the 
subject,  says:  "The  existing  state  of  the 
law,  as  deduced  from  the  latest  English  and 
American  authorities,  is  that  which  recog- 
nizes and  enforces  covenants  of  this  nature, 
even  though  the  restraint  is  general 
throughout  an  entire  state  or  country,  pro- 
vided it  is  founded  upon  a  sufficient  consid- 
eration and  is  not  unreasonable  in  view  of 
the  nature  and  extent  of  the  business  of  the 
covenantee." 

But  the  defendant  contends  that  in  the 
case  at  bar  there  are  neither  recitals  in  the 
instrument  sued  on,  nor  averments  in  the 
complaint,  or  proof  adduced  at  the  trial,  to 
overcome  what  he  says  is  a  fixed  presump-. 
tion  of  law,  that  a  restrictive  covenant  is 
invalid  in  the  absence  of  showing  special 
circumstances  to  the  contrary;  and  in  sup- 
port of  that  argument  quotes  from  Mallan 
V.  May,  supra,  as  follows:  "Therefore,  if 
there  be  simply  a  stipulation,  though  in  an 
instrument  under  seal,  that  a  trade  or  pro- 
fession shall  not  be  carried  on  in  a  partic- 
ular place,  without  any  recital  in  the  deed 
and  without  any  averments  showing  cir- 
cumstances which  rendered  such  a  contract 
reasonable,  the  instrument  is  void.  .  .  . 
But  if  there  are  circumstances  recited  in  the 
instrument  (or  probably  if  they  appear  by 
averment),  it  is  for  the  court  to  determine 
whether  the  contract  be  a  fair  and  reason- 
able one  or  not;  and  the  test  appears  to  be 
whether  it  be  prejudicial  or  not  to  the  pub- 
lic interest;  for  it  is  on  grounds  of  public 
policy  alone  that  these  contracts  are  sup- 
ported or  avoided."  It  is  unquestionably 
true  that  if  there  be  simply  a  restrictive 
covenant,  and  nothing  more,  not  to  carry 
on  in  a  particular  place  a  trade  or  profes- 
sion, the  same  is  void.  The  reason  of  the 
rule  is  clearly  stated  in  Mitchel  v.  Reynolds, 
supra,  as  follows:  "AH  contracts  where 
there  is  a  bare  restraint  of  trade,  and  no 
more,  must  be  void;  but  this,  taking  place 
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only  where  the  consideration  is  not  shewn, 
can  be  no  reason  why,  in  cases  where  the 
special  matter  appears,  so  as  to  make  it  a 
reasonable  and  useful  contract,  it  should 
not  be  good;  for  there  the  presumption  is 
excluded,  and  therefore  the  courts  of  justice 
will  enforce  these  latter  contracts  but  not 
the  former." 

Certainly  no  one  would  contend  that  a 
contract  with  A,  whereby  B  was  restricted 
in  following  a  trade  or  practising  a  pro- 
fession in  a  particular  place,  without  more, 
would  be  enforceable.  It  would  not  be  en- 
forceable, because  it  cannot  be  gathered 
therefrom  that  either  party  would  be  bene- 
fited thereby,  nor  would  the  public.  Why 
should  B  be  restricted  if  neither  he  nor  A, 
the  one  to  whom  he  is  bound,  receives  bene- 
fit thereby?  and  why  should  the  public  be 
the  losers,  for  the  time,  of  the  services  of  B, 
and  derive  no  benefit  whatever  in  return? 
Such  a  contract  would  be  unreasonable,  and 
therefore  void.  But  this  rule  does  not  ap- 
ply to  the  ^ase  at  bar.  Here  the  circum- 
stances are  set  forth  upon  which  the  court 
is  to  judge  whether  it  be  a  reasonable  and 
useful  contract.  Then,  under  the  law  as 
thus  announced,  it  becomes  necessary  to  as- 
certain the  consideration  essential  to  sup- 
port such  contracts,  and  if  the  contract  in 
question  is  so  supported.  Defendant  con- 
tends that  it  is  without  such  consideration, 
and  for  that  reason  void.  Such  contracts 
must  have  an  actual  consideration  appear- 
ing from  or  in  the  contract,  or,  at  least,  set 
forth  in  the  complaint.  Bishop,  Contr. 
§  126;  Metcalf,  Contr.  233;  1  Wharton, 
Contr.  §  434.  In  Mitchel  v.  Reynolds,  su- 
pra, and  some  other  early  cases,  it  was  held 
that  the  consideration  must  be  adequate; 
but  this  doctrine  long  since  disappeared, 
and  it  is  now  settled  that  a  legal  consider- 
ation is  suflicient,  and  it  will  not  be  in- 
quired whether  or  not  it  is  adequate,  or,  in 
other  words,  equal  in  value  to  the  restraint 
agreed  upon.  Tindal,  Ch.  J.,  in  the  case  of 
Hitchcock  V.  Coker,  6  Ad.  &  El.  438,  said: 
"It  is  enough  .  .  .  that  there  is  actual- 
ly a  consideration  for  the  bargain,  and  that 
such  consideration  is  a  legal  consideration 
and  of  some  value."  In  Pilkington  v.  Scott, 
16  Mees.  &  W.  057,  Alderson,  B.,  said: 
That  "if  it  be  an  unreasonable  restraint  of 
trade,  it  is  void  altogether;  but,  if  not,  it 
is  lawful;  the  only  question  being  whether 
there  is  a  consideration  to  support  it;  and. 
the  adequacy  of  the  consideration  the  court 
will  not  inquire  into,  but  will  leave  the 
parties  to  make  the  bargain  for  themselves. 
Before  the  case  of  Hitchcock  v.  Coker,  a 
notion  prevailed  that  the  consideration 
must  be  adequate  to  the  restraint ;  that  was 
in  truth  the  law  making  the  bargain,  in- 
stead of  leaving  the  parties  to  make  it,  and 
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seeing  only  that  it  is  a  reasonable  and  prop- 
er bargain."  In  Rakestraw  v.  Lanier,  104 
Ga.  188,  196,  69  Am.  St.  Rep.  164,  30  S.  E. 
735,  it  is  said:  "The  consideration  upon 
which  the  defendant  entered  into  the  con- 
tract under  review,  as  expressed,  was  the 
advantages  and  benefits  that  would  flow  to 
him  by  reason  of  the  'formation  of  said 
firm  and  partnership  business.'  This,  under 
the  authorities  cited,  is  a  sufficient  legal 
consideration,  in  so  far  as  such  contracts 
are  dependent  on  a  consideration  to  be  sus- 
tained. The  exact  value  of  the  considera- 
tion the  court  ought  not,  and,  in  the 
nature  of  things,  cannot,  undertake  to  meas- 
ure. There  is  nothing  in  the  record  to  the 
case  which  shows  such  gross  inadequacy  of 
consideration  as  to  sh&ck  the  conscience  and 
amount  in  itself  to  evidence  of  fraud." 

So,  in  the  case  at  bar,  the  consideration 
upon  which  the  defendant  entered  into  the 
contract  in  question,  as  expressed  therein, 
was  "the  salary  and  compensation"  which 
would  inure  to  him  by  reason  of  the  em- 
ployment  and  association.  The  salary  was 
$125  per  month,  and,  notwithstanding  the 
fact  that  the  contract  could  be  terminated 
at  the  will  of  the  plaintiff,  without  subject- 
ing him  to  damage,  it  nevertheless  was  a 
monthly  employment,  and  the  compensation 
per  month  was  fixed.  Davis  v.  Mason,  5 
T.  R.  118,  was  a  case  where  A  took  B  as  an 
assistant  in  his  business  as  a  surgeon  for 
so  long  a  time  as  it  should  please  A;  B 
agreeing  not  to  practise  on  his  own  account 
for  fourteen  years  within  10  miles  of  the 
place  where  A  lived,  and  executed  a  bond  to 
A  to  insure  the  keeping  of  such  covenant. 
Upon  suit  for  violation  of  the  restrictive 
covenant,  the  bond  was  held  valid.  The 
taking  into  service  was  considered  a  suffi- 
cient consideration.  There  must  be  a  le^al 
consideration  to  support  the  promise,  but 
the  taking  into  service  is  such  if  it  implies 
the  imparting  of  special  skill  and  knowl- 
edge. We  will  not  inquire  whether  the  de- 
fendant, in  submitting  to  the  restraint, 
made  a  judicious  contract.  The  magnitude 
of  the  consideration  moving  the  party  prom- 
ising is  not  to  be  weighed  if  there  be  some 
legal  consideration.  Ryan  v.  Hamilton,  205 
111.  191,  68  N.  E.  781;  Linn  v.  Sigsbee,  67 
111.  76;  Beatty  v.  Coble,  142  Ind.  329,  41  N. 
E.  590. 

Then  there  are  mutual  promises  to  be 
performed  which  are  the  consideration  for 
each  other.  The  plaintiff  was  to  introduce 
the  defendant  to  plaintifTs  patients  and 
friends,  furnish  proper  conveyances  for  de- 
fendant, and,  in  return,  the  defendant  was 
to  exert  his  skill  and  attend  to  the  pro- 
fessional business  of  the  plaintiff,  and 
"earnestly  endeavor  to  increase  and  build" 
it  up.    Therefore,  in  a  sense,  the  restrictive 
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covenant  is  upon  an  executory  considera- 
tion. It  was  certainly  of  great  benefit  to 
defendant,  an  inexperienced  professional 
man,  to  be  associated  with  a  capable  anc* 
efficient  member  of  his  own  profession,  long 
experienced,  and  enjoying  an  extensive  prac- 
tice. Apparently  the  defendant  appreciated 
this,  for  he  secured  from  his  employer  a 
certificate  showing  such  association.  The 
public  are  likewise  benefited,  locally,  in  hav- 
ing the  inexperienced  practitioner  under  the 
direction  of,  and  guided  by,  one  skilled  in 
his  profession,  and  equally  so  is  the  public 
elsewhere  benefited  when  he  engages  in  his 
profession  for  himself.  We  are  clearly  of 
the  opinion  that  the  facts  of  this  case  dis- 
close a  sufficient  legal  consideration.  It 
was  for  the  parties,  and  especially  the  de- 
fendant, to  determine  the  quantum  of  the 
consideration,  and  the  law  does  not  devest 
him  of  that  right.  If  the  consideration 
were  colorable  only,  the  law  would  not  rec- 
ognize it;  but  certainly  the  inadequacy  of 
consideration  is  not  so  apparent  as  to  shock 
the  conscience,  and  especially  in  a  country 
where,  by  constitutional  inhibition,  the  lib- 
erty of  contract  shall  never  be  infringed. 

Having  determined  that  the  contract  in 
question  is  not  vulnerable  to  the  objection 
of  insufficient  consideration,  we  will  advance 
to  a  determination  of  the  question  as  to 
whether  it  be  reasonable.  In  this  connec- 
tion let  it  be  observed  that  whether  or  not 
such  contracts  are  reasonable  depends  upon 
various  considerations.  As  said  in  Clark  on 
Contracts,  p.  448:  "In  determining  whether 
a  particular  restraint  is  reasonable,  the 
court  will  consider  the  nature  and  extent  of 
the  trade  or  business,  the  situation  of  the 
parties,  and  all  the  other  circumstances.  If, 
on.  such  a  consideration,  the  restraint  seems 
unreasonable,  the  contract  will  be  declared 
void,  however  partial  the  restraint  may  be. 
ITie  fact  that  the  restraint  is  reasonably 
necessary  to  protect  the  party  for  whose 
benefit  it  is  imposed  is  considered  a  strong 
reason  for  upholding  the  contract,  while,  on 
the  other  hand,  if  it  is  not  necessary,  the  con- 
tract will  always  be  held  void,  for  in  such 
a  case  there  can  be  no  reason  for  oppressing 
the  other  party  and  depriving  the  public 
of  the  benefit  of  his  carrying  on  his  trade." 
And  in  Horner  v.  Graves,  7  Bing.  743:  "We 
do  not  see  how  a  better  test  can  be  applied 
to  the  question  whether  reasonable  or  not 
than  by  considering  whether  the  restraint 
is  such  only  as  to  afford  a  fair  protection 
to  the  interests  of  the  party  in  favor  of 
whom  it  is  given,  ^nd  not  so  large  as  to  in- 
terfere with  the  interests  of  the  public. 
Whatever  restraint  is  larger  than  the  neces- 
sary protection  of  the  party  can  be  of  no 
benefit  to  either,  it  can  only  be  oppressive; 
and,  if  oppressive,  it  is,  in  the  eye  of  the 
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law,  unreasonable.  Whatever  is  injurious 
to  the  intereats  of  the  public  is  void  on  the 
grounds  of  public  policy."  Homer  v. 
Graves  is  cited  and  approved  in  Mandeville 
V.  Harman,  42  N.  J.  Eq.  185,  7  Atl.  37,  and 
the  doctrine  is  there  announced  that  the 
test  to  be  applied  is  to  consider  whether  the 
restraint  is  such  only  as  is  necessary  to 
afford  a  fair  protection  to  the  interests  of 
the  party  in  whose  favor  it  is  given,  and 
not  so  large  as  to  interfere  With  the  inter- 
ests of  the  public.  Agreements  like  this 
must  be  construed  with  reference  to  the 
objects  sought  to  be  attained  by  them.  The 
object  here  is  the  protection  of  one  of  the 
parties  against  competition  in  his  profes- 
sion. The  nature  of  the  business  to  protect 
was  a  medical  practice  extending  far  beyond 
the  limits  of  the  city  of  Trinidad;  that  the 
covenantee  possessed  this  business  and  the 
knowledge  and  the  skill  that  enabled  him  to 
acquire  it.  Certainly,  in  limiting  the  re- 
striction to  the  city  of  Trinidad,  and  for 
the  period  of  five  years,  was  only  affording 
"a  fair  protection  to  the  interests  of  the 
party  in  favor  of  whom  it  is  given,  and  not 
so  large  as  to  interfere  with  the  interests 
of  the  public."  The  restraint  was  no  larger 
than  the  needs  of  the  covenantee  required. 
It  was  of  material  benefit  to  him  and  was 
not  oppressive  on  the  covenantor,  nor  was 
it  in  any  sense  injurious  to  the  public.  The 
contract  is  in  no  wise  forbidden  by  any 
principle  of  policy  or  law.  The  defendant 
can  be  as  useful  to  the  public  at  any  other 
place  as  at  Trinidad,  and  the  interests  of 
the  community  elsewhere  are  as  important 
as  they  are  there.  Here  the  defendant  had 
no  business,  was  inexperienced  and  presum- 
ably unskilled,  and  desired  and  sought  the 
benefits  that  would  accrue  to  him  by  asso- 
ciation with  one  so  learned  and  skilled  in 
his  profession  as  the  plaintiff.  It  is  a 
known  fact  that  professional  skill,  experi- 
ence, and  reputation  constitute  part  of  the 
individuality  of  any  particular  person,  and 
the  amount  of  business  which  such  person 
does  depends  largely  upon  the  confidence  re- 
posed in  him  personally  as  a  professional 
man.  Under  such  circumstances  it  is  not 
to  be  presumed  that  one  whose  personal  ex- 
cellency and  skill  have  brought  him  a  profit- 
able business  will  take  another  in,  and,  by 
vouching  for  such  other's  skill  and  honor, 
endear  him  to  his  own  patients,  and  leave 
such  other  free  to  steal  away  his  profits. 
It  is  tjuite  true,  as  argued  by  defendant, 
that  a  distinction  exists  between  that  class 
of  contracts  binding  one  to  desist  from  the 
practice  of  a  learned  profession  and  those 
which  bind  one  who  has  sold  out  a  mercan- 
tile or  other  kind  of  business  and  the  good 
will  therewith  connected,  not  to  again  en- 
gage in  that  business.     The  distinction  is 
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clearly  pointed  out  in  Hakestraw  y.  Lanier, 
Bupra,  to  wit:  In  the  fonner  class  there 
should  be  a  reasonable  limit  as  to  time,  so 
as  to  prevent  the  contract  from  operating 
with  unnecessary  harshness  against  the  per- 
son who  is  to  abstain  from  practising  his 
profession  at  a  time  when  his  so  doing  could 
in  no  wise  benefit  the  other  contracting  par- 
ty. In  the  latter  class  such  limit  is  not 
essential  to  the  validity  of  the  contract,  but 
the  restraint  may  be  indefinite.  The  con- 
tract  in  question  meets  the  requirements  of 
this  rule. 

The  circumstances  under  which  the  de- 
fendant entered  into  the  employ  of  plaintiff 
here  were  such  as  to  justify  the  latter  in 
asking  the  former  to  enter  into  some  agree- 
ment of  the  nature  of  that  involved  in  this 
suit  It  was  of  importance  to  the  plaintiff 
to  exact  of  the  defendant  a  covenant  which 
would  prevent  him,  on  the  termination  of 
the  service,  from  utilizing  the  knowledge 
and  experience  he  had  gained  by  such  serv- 
ice, in  destroying  the  plaintiff's  business. 
It  was  reasonable  and  proper.  Besides,  we 
are  not  disposed  by  judicial  decree  to  render 
it  practically  impossible  for  the  unlearned 
to  better  their  condition,  and  become  skilled 
in  a  trade  or  experienced  in  a  profession, 
by  means  of  proper  apprenticeships,  as  we 
would  do  were  we  to  declare  this  contract 
void.  Few  professional  men  would  take  as- 
sistants and  intrust  them  with  their  busi- 
ness, impart  to  them  their  knowledge  and 
skill,  bring  them  in  contact  with  their 
clients  and  patients,  unless  they  were  as- 
sured that  the  knowledge  and  skill  imparted 
and  the  friendships  and  associations  formed 
would  not  be  *!sed,  when  the  services  were 
ended,  to  appropriate  the  very  business  such 
assistants  were  employed  to  maintain  and 
enlarge. 

Nor  is  the  contract  unreasonable  for  the 
want  of  mutuality.  It  is  pregnant  with 
mutual  obligations,  heretofore  alluded  to  in 
the  discussion  as  to  its  consideration.  Be- 
sides, we  think  it  quite  material  that  the 
contract  has  been  partially  executed.  In 
Philadelphia  Ball  Club  v.  Lajoie,  202  Pa. 
210,  218,  68  L.R.A.  227,  90  Am.  St.  Rep. 
627,  61  Atl.  973,  974,— a  restrictive  trade 
contract,  terminable  on  a  ten  days'  notice, — 
it  is  said:  "We  have  the  further  fact  that 
the  contract  has  been  partially  executed  by 
services  rendered,  and  payment  made  there- 
for, so  that  the  situation  is  not  now  the 
same  as  when  the  contract  was  wholly  exec- 
utory. The  relation  between  the  parties  has 
been  so  far  changed  as  to  give  to  the  plain- 
tiff an  equity,  arising  out  of  the  part  per- 
formance, to  insist  upon  the  completion  of 
the  agreement  according  to  its  terms  by  the 
defendant.  This  equity  may  be  distin- 
guished from  the  original  right  under  the 
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contract  itself,  and  it  might  well  be  ques- 
tioned whether  the  court  would  not  be  jus- 
tified in  giving  effect  to  it  by  injunction, 
without  regard  to  the  mutuality  or  nonmu- 
tuality  in  the  original  contract.  The  plain- 
tiff has  so  far  performed  its  part  of  the  con- 
tract in  entire  good  faith,  in  every  detail; 
and  it  would  therefore  be  inequitable  to 
permit  the  defendant  to  withdraw  from  the 
agreement  at  this  late  day.'' 

Counsel    strenuously    contend,    however, 
that,  under  the  terms  of  this  cohtract,  de- 
fendant might  be  held  to  an  observance  of 
the  restrictive  clause  if  he  but  served  the 
plaintiff  for  a  day  or  an  hour,  and  for  that 
reason  the  contract  is  unreasonable.     We 
do  not  think  so.    Such  covenants  cannot  be 
properly  held  to  apply  to  cases  which,  al- 
though covered   by   the   words,   cannot    be 
reasonably  supposed  ever  to  have  been  con- 
templated by  the  parties.     Besides,  a  ra- 
tional view  of  the  agreement  excludes  from 
its  operation  such  possibilities;  but  even  if 
some  extreme  case  of  a  technical  breach, 
producing  no  injury  to  the  party  to  be  pro- 
tected, should  be  presented,  sound  principle 
requires  not  that  the  agreement  should  be 
held  void  because  of  such   possibility,  for 
such  case  falls  in  truth  outside,  and  not 
within,  the  real  scope  of  the  contract.    The 
law  is  not  so  unreasonable  as  to  set  aside  a 
man's  own  agreement  for  fear  of  an  imcer- 
tain  injury  to  him  and  fix  a  certain  damage 
upon  another.    In  Ha3mes  y.  Doman  [1899] 
2  Ch.  13,  26,  Lindley,  M.  R.,  said:  "Possible 
cases  in  which  the  restriction  would  not  be 
reasonable  are  suggested.     One  would  have 
arisen  if  the  defendant  had  left  the  plain- 
tiff's employ  within  a  very  short  time  after 
entering  it,  and  before  the  defendant  could 
have  acquired  or  carried  away  with  him  any 
knowledge  of  the  plaintiff's  mode  of  conduct- 
ting  his  business.     Such  an  event  has  not 
happened,  and  clearly  was  not  contemplated. 
This  objection,  if  sound,  would  invalidate 
all  agreements  of  the  sort  determinable  on 
short  notice,  unless  some  words  were  intro- 
duced excluding  their  application  to  cases 
never  contemplated." 

But  even  if  the  contract  could  not  be  so 
construed  as  to  exclude  such  an  extreme 
case,  no  court  would  grant  an  injunction, 
for  there  could  be  no  threatened  injury,  the 
plaintiff  having  parted  with  nothing,  and 
the  defendant  having  acquired  nothing. 
Here  there  is  an  express  covenant,  with  full 
performance  by  one,  and  certain  mischief 
arising  from  its  breach  by  the  other.  The 
mischief  cannot  be  repaired,  nor  can  it 
well  be  estimated.  The  damages  are  eon- 
tinuing  and  accruing  from  day  to  day.  The 
reasonable  and  fair  protection  to  which  the 
plaintiff  is  entitled  can  only  be  obtained  by 
the  parties  conforming  expressly  and  exact- 
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]y  to  the  terms  of  the  contract.  The  de- 
fendant 18  in  the  wrong.  He  is  deliberately 
doing  what  he  plainly  agreed  not  to  do.  The 
equities  are  with  the  plaintiff,  and  the  de- 
cree is,  aecordinglyi  affirmedi 

Steele,  Ch.  J.,  and  Hill,  J.,  eonenr. 

Petition   for   rehearing   denied   June   7, 
1900. 


GEORGIA  SUPREME  COURT. 

LOUISVILLE  &  NASHVILLE  RAILROAD 

COMPANY,  Plff.  in  Err., 

▼. 

L.  H.  NEWMAN. 

(132  Ga.  523,  64  S.  E.  541.) 

Removal  of  cause  —  poorer  to  defeat  — 
dismissal. 

1.  Where  proper  application  is  made  by  a 
nonresident  defendant  for  the  removal  of  a 
case  from  the  state  court  to  tlie  United 
States  court,  which  application  is  refused 
by  the  state  court,  whose  judgment  is  re- 
versed on  writ  of  error  to  the  supreme  court 
of  the  state,  the  plaintiff  cannot  dismiss  the 
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case,  so  as  to  defeat  the  removal  of  the  case 
to  the  United  States  court,  by  an  entry  of 
dismissal  made  by  his  attorney  on  the  Orig- 
inal papers,  before  the  remittitur  from  the 
supreme  court  has  been  formally  made  the 
judgment  of  the  court  from  which  the  caee 
wsA  taken  by  writ  of  error. 

Abatement  ^  removal  to  Federal  court 
—  subsequent  action  in  state  court. 

2.  The  pendency  of  an  .action  in  a  court 
of  the  United  States,  which  has  been  re- 
moved from  the  state  court,  will  a^ate  a 
subsequent  suit  in  the  state  eourt  between 
the  same  parties  and  for  the  same  cause  of 
action,  altnough  in  such  subsequent  suit  the 
damages  claimed  may  be  reduced  below 
$2,000. 

(April  20,  1909.) 

ERROR  to  the  Superior  Court  for  Gor- 
don County  to  review  a  judgment  re- 
fusing to  abate  a  second  suit  for  the  same 
alleged  cause  of  action.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  O.  N.   Starr  and  D.  "W.  Blair 
for  plaintiff  in  error. 

Messrs.  J.  McCamy  and  T.  W.  Skelly 
for  defendant  in  error. 

Evans,  P.  J.,  delivered  the  opinion  of  the 
court: 

The  bill  of  exceptions  is  to  review  a  Judg- 


Note»  *  Effect  of  pendency  in  Federal 
court  of  action  in  personam  removed 
from  state  court  upon  right  to  tfont' 
mence  a  new  aotiim  upon  the  same 
cause  in  the  state  court. 

While  there  are  many  eases  to  the  effect 
that  the  pendency  of  an  action  in  person- 
am in  the  Federal  court  will  not  abate  an 
action  subsequently  commenced  in  the  state 
court  between  the  same  parties  and  upon 
the  same  cause  of  action,  and  some  cases  to 
the  contrary,  a  search  has  disclosed  no 
other  case  in  which,  as  in  Louisville  & 
N.  R.  Co.  V.  Newman,  the  court,  while  ad- 
hering in  general  to  the  doctrine  just  stat- 
ed makes  an  exception  where  the  first  ac- 
tion was  originally  commenced  in  the  state 
court  and  removed  thence  to  the  Federal 
court. 

In  Wilson  v,  Milliken,  103  Ky.  165,  42 
L.R.A.  449,  82  Am.  St.  Rep.  678,  44  S.  W. 
660,  the  court  adopts  the  position, — ^whicli, 
it  may  be  remarked  incidentally,  is  opposed 
to  the  weight  of  authority, — that  the 
pendency  of  an  action  in  a  Federal  court 
will  abate  a  subsequent  action  commenced 
in  a  state  court  between  the  same  parties 
and  upon  the  same  cause  of  action  though 
the  doctrine  was  not  applied  in  that  case 
for  the  reason  that  the  action  in  the  Fed- 
eral court  was  dismissed  after  the  plea  in 
abatement  in  the  second  suit.  As  a  matter 
of  fact  the  first  action  in  that  case  was 
originally  brought  in  the  state  court  and  re- 
moved thence  to  the  Federal  court,  but  that 
fact  did  not  influence  the  position  of  the 
court  upon  this  point  and  it  clearly  meant 
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to  hold  that  the  pendency  of  the  action  in 
the  Federal  court  whether  originally  com- 
menced there  or  not  will  abate  a  subsequent 
action  between  the  same  parties  upon  the 
same  cause  of  action  in  the  state  court. 
This  case,  therefore,  cannot  be  regarded  as 
sustaining  the  exception  where  the  original, 
action  was  commenced  in  the  state  court 
and  removed  to  the  Federal  court  made  by 
Louisville  &  N-.  R.  Co.  v.  Newman,  to  the 
general  rule  conceded  by  it,  that  the  pen- 
dency of  an  action  in  the  Federal  court  will 
not  abate  a  subsequent  action  in  the  state 
court,  since  the  Wilson  Case  repudiates 
that  general  rule  altogether. 

Upon  the  other  hand  there  are  cases  in 
which  the  court  without  especially  consid- 
ering the  effect  of  the  fact  that  the  first 
action  was  commenced  in  the  state  court 
and  removed  thence  to  the  Federal  court, 
have  applied  the  general  rule  to  such  a  state 
of  facts,  and  held  that  the  pendency  of  the 
action  in  the  Federal  court  did  not  abate  a 
subsequent  action  in  the  state  court.  See, 
for  example.  International  &  G.  N.  R.  Co. 
V.  Barton,  24  Tex.  Civ.  App.  122,  57  S.  W. 
292;  Kesterson  v.  Southern  R.  Co.  146  N. 
C.  276,  69  S.  E.  871. 

There  are  probably  other  cases  in  which 
the  general  rule  already  referred  to  has 
been  applied,  notwithstanding  the  fact  that 
the  first  action  was  commenced  in  the  state 
court  and  removed  to  the  Federal  court; 
but  no  attempt  has  been  made  to  gather 
such  cases  unless  the  decision  turned  on 
that  point.  It  may  be  observed,  however, 
by  way  of  caution,  that,  in  some  instances 
where  the  pendency  in    the  Federal  court  of 
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ment  of  the  trial  court,  which  refused  to 
abate  the  plaintiff's  action.  This  is  a  second 
suit  by  the  plaintiff,  L.  H.  Newman,  against 
the  defendant,  the  Louisville  &  Nashville 
Kailroad  Company,  for  the  same  cause  of 
action.  In  the  first  suit  the  Atlanta,  Knox- 
ville,  &  Northe>*n  Kailway  Company,  a 
Georgia  corporation,  was  jointly  sued  with 
the  Louisville  &  Nashville  Railroad  Com- 
pany; and  the  latter  company  filed  its  peti- 
tion at  the  appearance  term  of  the  court  for 
the  removal  of  the  case  to  the  circuit  court 
of  the  United  States  for  the  northern  dis- 
trict of  Georgia,  on  the  ground  of  diverse 
citizenship.  The  court  refused  the  petition, 
and,  on  exception  taken  to  the  supreme 
court,  this  judgment  was  reversed.  128  Ga. 
283,  57  S.  E.  516.  The  remittitur  from  the 
supreme  court  was  filed  in  the  office  of  the 
clerk  of  the  superior  court  of  Gordon  coun- 
ty on  May  12,  1907,  and  on  August  30,  1907, 
the  judgment  of  the  supreme  court  was 
made  the  judgment  of  the  superior  court, 
and  it  was  further  adjudged  that  "the  re- 
moval of  said  case  is  granted  as  prayed," 
and  that  the  railroad  company  recover  the 
costs  of  suit  of  the  plaintiff.  The  costs  of 
taking  the  case  to  the  supreme  court  were 
$35.55,  which  had  been  paid  by  the  railroad 
company.  On  June  10,  1907,  the  plaintiff 
paid  to  the  clerk  of  the  superior  court  the 
sum  of  $13.50,  which  the  clerk  said  was 
all  that  was  due  for  the  costs  in  the  original 
case,  and  on  June  15,  1907,  the  clerk  turned 
over  this  sum  to  his  predecessor  in  office, 
who  was  clerk  at  the  time  the  case  was 
filed,  heard,  and  carried  to  the  supreme 
court.  On  June  20,  1907,  plaintiff's  coun- 
sel entered  on  the  original  papers  of  the 
former  suit  that  the  plaintiff  dismissed  the 
case  without  prejudice  to  bringing  another 


suit,  and  signed  the  entry.  Thereafter,  on 
July  17,  1907,  the  plaintiff  filed  with  the 
clerk  her  second  suit  against  the  Louisville 
&  Nashville  Railroad  Company  for  the  sajne 
cause  of  action,  and  the  defendant  pleaded 
in  abatement  the  pendency  of  the  first  suit, 
which  it  averred  was  pending  in  the  cir- 
cuit court  of  the  United  States  for  the 
northern  district  of  Georgia,  and  also  plead- 
ed in  abatement  that  the  second  suit  was 
begun  without  paying  all  the  costs  of  the 
first  suit,  or  filing  an  affidavit  of  the  plain- 
tiff's inabilit>  to  pay.  The  issues  made  by 
the  pleas  in  abatement  were  submitted  to 
the  judge  without  the  intervention  of  a 
jury,  and  he  rendered  judgment  overruling 
the  pleas.  The  exception  is  to  this  judg- 
ment. 

1.  The  two  matters  urged  in  abatement 
are  antagonistic.  The  first  suit  is  still  pend- 
ing, or  it  has  been  dismissed.  Our  first  in- 
quiry will  be  directed  to  determining  wheth- 
er, under  the  foregoing  facts,  the  plaintifTs 
first  suit  still  peiids.  It  has  been  adjudicat- 
ed by  this  court  that  the  petition  to  remove 
the  case  from  the  state  court  to  the  circuit 
court  of  the  United  States  was  in  compli- 
ance with  the  act  of  Congress,  and  that 
the  judge  of  the  superior  court  erred  in 
refusing  to  grant  the  order  of  removal.  12  S 
Ga.  283,  67  S.  E.  515.  The  act  of  Congress 
provides  that,  upon  filing  the  petition  and 
bond  for  removal  of  the  case,  "it  shall  then 
be  the  duty  of  tlic  state  court  to  accept  said 
petition  and  bond,  and  proceed  no  further 
in  such  suit."  4  Fed.  Stat.  Anno.  349.  The 
requirement  is  that  the  state  court  shall  ac- 
cept the  petition  and  bond,  which  may  be 
done  by  entering  its  approval  thereon;  but 
the  usual  and  better  practice  is  to  pass  an 
order  to  remove  the  case,  or  deny  such  order, 


an  action  commenced  originally  in  the  state 
court  and  removed  thence  to  the  Federal 
court  was  held  not  to  abate  a  subsequent 
action  in  the  state  court,  while  the  cause 
of  action  was  the  same,  the  parties  were  not 
the  same,  as  in  Mayfield  v.  Atlanta  &  C. 
Air  Line  R.  Co.  79  S.  C.  558,  61  S.  E.  100, 
where  the  action  in  the  Federal  court  was 
against  a  lessee  railroad  company,  and  the 
action  in  the  state  court  against  the  lessor 
railroad  company,  for  an  accident  growing 
out  of  the  operation  of  the  road.  So,  there 
are  cases  like  Oneida  Countv  Bank  v.  Bon- 
ney,  101  N.  Y.  173,  4  N.  E.'332,  and  Utica 
Clothes  Dryer  Mfg.  Co.  v.  Otis,  37  Hun, 
301,  where,  though  the  actions,  which  were 
to  enforce  a  joint  liability  were  the  same 
and  the  parties  were  the  same,  it  appeared 
that  the  defendants  who  were  served  in  the 
subsequent  action  in  the  state  court  were 
not  served  in  the  action  in  the  Federal 
court.  It  is  obvious  that  such  cases  do  not 
even  by  implication  oppose  the  exception 
made  by  Loi:isville  &  N.  R.  Co.  v.  New- 
man, in  case  the  original  action  was  com- 
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menced  in  the  state  court  and  removed 
thence  to  the  Federal  court  to  the  general 
rule  that  the  pendency  of  an  action  in  per- 
sonam in  the  Federal  court  will  not  abate 
an  action  subsequently  commenced  in  the 
state  court  between  the  same  parties  and 
upon  the  same  cause  of  action. 

The  effect  of  the  acquisition  by  the  Fed- 
eral court  of  jurisdiction  over  specific  prop- 
erty, upon  the  right  to  commence  a  new 
action  in  the  state  court,  presents  a  ques- 
tion not  within  the  scope  of  this  note. 

Upon  the  g^eral  subject  of  pendency  ot 
actions  in  both  state  and  Federal  courts 
sitting  in  the  same  state,  see  note  to  Wil- 
son V.  Milliken,  42  L.R.A.  449;  and  as  to 
the  right  of  plaintiff  after  removal  of  ac- 
tion commenced  in  the  state  court  to  the 
Federal  court,  and  its  dismissal  in  the  lat- 
ter court  without  prejudice,  to  commence  a 
new  action  in  the  state  court  upon  the  same 
cause  of  action,  see  case  note  to  Young  v. 
Southern  Bell  Teleph.  &  Teleg.  Co.  7  L.R.A. 
(N.S.)   601. 
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in  explicit  language.  Jackson  v.  Mutual 
L.  Ins.  Co.  CO  Ga.  427.  The  Supreme  Court 
of  the  United  States  has  held:  *'The  mere 
filing  of  a  petition  for  the  removal  of  a 
suit  which  is  not  removable  docs  not  work 
a  transfer.  To  accomplish  this,  the  suit 
must  be  one  that  may  be  removed,  and  the 
petition  must  show  a  right  in  the  petition- 
er to  demand  the  removal.  This  being  made 
to  appear  on  the  record,  and  the  necessary 
security  having  been  given,  the  power  of  the 
state  court  in  the  case  ends,  and  that  of 
the  circuit  court  begins.  All  issues  of  fact 
made  upon  the  petition  for  removal  must  be 
tried  in  the  circuit  court;  but  the  state 
court  is  at  liberty  to  determine  for  itself 
whether,  on  the  face  of  the  record,  a  re- 
moval has  been  effected."  Stone  v.  South 
Carolina,  117  U.  S.  431,  29  L.  ed.  902,  6 
Sup.  Ct.  Rep.  799,  quoted  in  »Steiner  v. 
Mathewson,  77  Ga.  659.  The  general  rule 
as  to  the  removal  of  cases  from  a  stat^  court 
to  a  Federal  court  has  been  thus  state!  by 
this  court:  "When  a  petition  is  filed  show- 
ing proper  cause  for  removal,  and  a  bond 
given  according  to  the  act  of  Congress,  the 
case  is  ipso  facto  removed.  Where  the  right 
of  removal  does  not  clearly  appear,  the  rule 
seems  to  be  that  the  state  court  may  take 
into  consideration  the  whole  record,  includ- 
ing the  petition  for  removal,  and  may  de- 
cide whether  or  not  the  cause  of  removal 
exists.  If  any  issue  of  fact  U  raised,  the 
state  court  has  no  jurisdiction  to  pass  upon 
it,  but  must  allow  the  removal,  and  let 
that  issue  be  tried  by  the  judge  of  the  Fed- 
eral court."  Southern  R.  Co.  v.  Hudgins, 
108  Ga.  524,  33  S.  £.  1011.  It  has  been 
held  in  Texas  that,  when  a  motion  for  re- 
moval, accompanied  by  petition  and  bond, 
has  been  denied  by  a  state  court,  and  the 
transcript  of  the  record  has  not  been  filed 
in  the  circuit  court,  the  right  to  remove 
may,  under  certain  circumstances,  be  con- 
sidered as  abandoned,  where  the  defendant 
makes  no  complaint  of  the  action  of  the 
court  in  the  state  supreme  court,  on  an 
appeal  from  the  judgment.  Texas  &  P.  R. 
Co.  V.  Davis,  93  Tex.  378,  65  S.  W.  662. 
But  when  exception  is  duly  taken  to  the  or- 
der of  the  state  court  refusing  to  remove 
the  case  into  a  Federal  court,  and  the  order 
of  refusal  is  reversed,  the  case  is  to  be  con- 
sidered as  out  of  the  jurisdiction  of  the 
state  court  since  the  filing  of  a  sufficient 
petition  and  bond.  See,  in  this  connection, 
National  S.  S.  Co.  v.  Tugman,  106  U.  S.  118, 
27  L.  ed.  87,  1  Sup.  Ct.  Rep.  58.  The  plain- 
tiff cannot  defeat  a  removal  on  the  ground 
of  separable  controversy  by  striking  out  of 
his  appeal  a  prayer  for  the  relief  which 
creates  the  separable  controversy.  "The 
plaintiff  cannot  reduce  his  claim  by  amend- 
ment, after  petition  filed,  to  prevent  re- 
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moval.  Kanouse  v.  Martin,  15  How.  198, 
14  L.  ed.  660.  If  the  right  of  removal  has 
once  become  perfect,  it  cannot  be  taken  away 
by  any  subsequent  amendment  in  state  court 
or  Federal  court,  or  by  a  release  of  part  of 
the  debt  or  damages  claimed,  or  otherwise. 
Dill.  Removal  of  Causes,  §  76,  p.  03;  Kan- 
ouse V.  Martin,  supra;  The  Baltic,  Blatchf. 
&  H.  149,  Fed.  Cas.  No.  826;  Muns  v.  Du- 
pont,  2  Wash.  C.  C.  463,  Fed.  Cas.  No. 
9,931;  Gordon  v.  Longest,  16  Pet.  97,  10 
L.  ed.  900."  Jones  v.  Foreman,  66  Ga.  381. 
See  also  Cumberland  Gap  Bldg.  &  L.  Asso. 
v.  Wells,  99  Ga.  228,  25  S.  E.  246.  The  con- 
clusion is  inevitable  that  the  effort  of  the 
plaintiff  to  dismiss  her  case  was  inef- 
fectual, and  that  the  original  case  is  still 
pending  in  the  circuit  court  of  the  United 
States  for  the  nortiiern  district  of  Georgia, 
to  which  jurisdiction  the  plaintiff  should 
iiave  applied,  if  she  desired  to  dismiss  her 
action. 

2.  Does  the  pendency  of  the  first  case  in 
the  circuit  court  of  the  United  States  abate 
the  present  suit  in  the  state  court?  In 
tlie  new  suit  the  amount  laid  in  the  ad 
damnum  clause  was  reduced  below  $2,000; 
but,  as  it  is  the  office  of  such  a  clause  to 
state  the  amount  of  damages  which  the 
plaintiff  claims  on  account  of  the  injury, 
this  circumstance  does  not  alter  the  essen- 
tial character  of  the  suit.  It  is  well  settled 
that,  if  two  courts  of  two  distinct  sovereign- 
ties have  jurisdiction  of  the  same  matter, 
the  filing  of  suit  in  one  will  not  furnish  a 
good  plea  in  abatement  to  the  filing  of  a 
suit  in  the  other.  Generally  speaking,  the 
Federal  courts  and  the  state  courts  which 
have  concurrent  jurisdiction  over  civil  ac- 
tions may  be  considered  us  courts  of  sepa« 
rate  jurisdictional  sovereignties;  and  where 
un  action  in  personam  is  brought  in  the 
state  court,  and  a  suit  for  the  same  cause 
of  action  is  subsequently  brought  in  the 
United  States  court,  the  pendency  of  the 
suit  in  the  state  court  is  no  bar  to  the  suit 
in  the  United  States  court.  Stanton  v.  Em- 
brey,  93  U.  S.  548,  23  L.  ed.  983 ;  1  Cyc.  Law 
&  Proc.  p.  39.  The  converse  of  this  is  equal- 
ly true  as  a  general  proposition,  and  the 
pendency  of  a  prior  suit  in  a  circuit  court 
of  the  United  States  is  not  a  bar  to  a  suit 
in  a  state  court  by  the  same  plaintiff 
against  the  same  defendant  for  the  same 
cause  of  action.  Tliis  is  the  general  rule, 
but  it  is  not  without  exception.  The  sev- 
eral states  form  a  part  of  tiie  United  States. 
The  Federal  government  has  power  to  enact 
laws  on  certain  subjects,  conferred  by  the 
Constitution  of  the  United  States,  and  to 
administer  those  laws  in  the  Federal  courts 
in  cases  properly  confided  to  their  jurisdic- 
tion. For  reasons  which  were  satisfactory 
to   the   legislative   discretion,   Congress   de- 
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termined  that  certain  cases,  when  brought 
in  the  state  courts,  might  be  removed  there- 
from to  the  circuit  court  of  the  United 
States.  The  purpose  was  to  allow  a  trans- 
fer of  such  cases  to  be  made  from  the 
state  courts,  where  they  might  be  brought^ 
and  where  without  such  a  transfer  they 
would  be  tried,  to  the  United  States  court, 
and  to  confer  upon  that  court  jurisdiction 
to  try  them.  When  a  plaintiff  institutes  a 
suit  in  a  state  court,  which  is  removable 
to  the  Federal  court  under  the  act  of  Con- 
gress, it  is  the  right  of  the  defendant  to  have 
a  trial  of  the  case  in  the  United  States 
court,  upon  compliance  with  the  provisions 
of  the  act  of  Congress  in  regard  thereto. 
It  is  evident  that  as  to  such  cases  the  theory 
of  distinct  suits  brought  in  the  jurisdiction 
of  separate  and  independent  sovereignties 
is  not  applicable.  It  was  never  heard  of 
that  one  sovereign  could  by  law  remove  to 
its  jurisdiction  cases  pending  in  the  juris- 
diction of  an  independent  foreign  sovereign. 
The  government  of  the  United  States  is  com- 
plex in  character.  In  many  respects  each 
state  is  a  distinct  and  separate  sovereignty 
with  regard  to  another  state  and  the  Federal 
government.  But  certain  matters  have  been 
committed  by  the  Constitution  of  the  Unit- 
ed States  to  the  general  government;  and 
where  Congress  enacts  laws  within  its  con- 
stitutional powers,  affecting  the  transfer  of 
a  case  from  the  state  court  to  the  Federal, 
such  enactment  and  transfer  made  in  pursu- 
ance of  it  is  very  different  from  merely  com- 
mencing two  suits  in  different  jurisdictions. 
When  Congress  declared  that  certain  cases 
might  be  removed  to  the  Federal  court  and 
there  tried,  and  that  the  state  court  should 
"proceed  no  further  in  such  suit,"  but 
the  cause  should  then  proceed  in  the  cir- 
cuit court  of  the  United  States  in  the 
same  manner  as  if  it  had  been  brought 
there  originally,  did  it  mean  to  confer 
exclusive  jurisdiction  upon  the  circuit 
court  of  the  United  States  so  long  as 
the  suit  should  be  pending  there,  or  did 
it  contemplate  that,  os  soon  as  the  re- 
moval should  be  effected,  the  same  plain- 
tiff could  immediately  sue  again  for  the 
same  cause  of  action  in  the  same  court 
whence  the  removal  had  been  made?  Was 
it  the  design  of  Congress  that,  as  fast  as 
a  defendant  might  exercise  his  right  to  re- 
move the  case  to  the  circuit  court  of  the 

« 

United  States  for  trial,  the  plaintiff  might 
bring  a  fresh  suit  in  the  state  court  for  the 
same  cause  of  action?  If  so,  the  removal 
act  would  practically  have  no  effect.  It 
seems  to  be  clear  that  the  system  of  removal 
of  cases  to  the  circuit  court  of  the  United 
States  contemplated  that  the  circuit  court 
of  the  United  States  should  have  exclusive 
jurisdiction  of  the  cause  so  long  as  the  case 
26  L.R.A.(N.S.) 


should  there  be  pending.  See  opinion  of 
Swayue,  J.,  in  French  v.  Hay  (French  y. 
Stewart)  22  Wall.  253,  22  L.  ed.  858.  If 
the  case  be  remanded  by  the  Federal  court 
to  the  state  court,  the  jurisdiction  of  the 
latter  court  reattaches,  or,  more  properly 
speaking,  the  jurisdiction  of  the  state  court, 
which  was  suspended  after  the  removal,  is 
resumed,  and  the  case  becomes  triable  in  the 
state  court  The  provision  in  the  act  of 
Congress  for  the  remand  of  a  caie  empha- 
sizes the  difference  between  two  wholly  dis- 
tinct suits  in  separate  jurisdiction  and 
causes  falling  within  the  provisions  of  the 
removal  act.  Suppose  we  should  sustain 
the  judgment  of  the  trial  court  in  this  ease, 
holding  that  the  second  suit  could  proceed 
without  reference  to  the  first,  and  that  sub- 
sequently the  removed  case  should  be  re- 
manded from  the  Federal  court  to  the  same 
state  court  where  the  second  suit  was  pend- 
ing, what  would  be  the  situation  T  There 
would  be  two  suits,  then,  in  the  same  court; 
but  the  time  for  pleading  in  abatement 
would  have  passed  and  it  would  have  been 
formally  adjudicated  that  the  suit  first 
brought  furnished  no  ground  for  interfer- 
ence with  the  second. 

When  a  suit  is  removed  from  a  state  court 
to  the  United  States  court,  and  is  there 
dismissed  without  a  decision  on  its  merits, 
the  plaintiff  may  bring  a  new  suit  in  any 
court  having  jurisdiction  ab  origine,  Mc- 
Iver  V.  Florida  C.  &  P.  R.  Co.  110  Ga.  230, 
66  L.R.A.  437,  36  S.  E.  775;  Webb  v.  South- 
ern Cotton  Oil  Co.  131  Ga.  682,  63  S.  £. 
135;  Young  v.  Southern  Bell  Teleph.  & 
Teleg.  Co.  76  S.  C.  326,  7  L.R.A.(N.S.)  501, 
55  S.  £.  765,  9  A.  &  £.  Ann.  Cas.  040,  and 
citations.  When  the  cause  has  thus  ter- 
minated in  the  circuit  court  of  the  Unit- 
ed Stated  without  prejudice  to  sue  again, 
it  is  no  longer  in  that  court.  There  is, 
however,  no  permanent  fastening  of  jurisdic- 
tion for  all  time  in  the  Federal  court  in  re- 
spect to  the  matter  involved  in  the  suit. 
But  while  the  case  is  there  pending  that 
court  has  exclusive  jurisdiction  in  regard 
to  it  and  that  which  is  involved  in  the  trial 
of  it.  If  exclusive  jurisdiction  was  in  the 
Federal  court  when  the  new  suit  was  filed 
in  the  state  court,  then  the  latter  court  waa 
without  jurisdiction  so  long  as  the  case  waa 
pending  in  the  United  States  court.  The 
acts  of  Congress  passed  in  pursuance  of  the 
Constitution  of  the  United  States  are  laws 
in  force  in  this  state;  and,  if  what  has 
been  said  correctly  interprets  the  removal 
act,  it  follows  that  this  plea  in  abatement 
should  have  been  sustainedt 

Judgment  reversed. 

All  the  Justices  concur,  except  Beclc«  J., 
absent 


1010. 


BILLINGS  SUGAR  CO.  v.  FISH. 


073 


MONTANA  SUPREMB  COURT. 

BILLINGS  SUGAR  COMPANT  et  aL, 

Appt8.| 

V. 

J.  W.  FISH,  County  Treaaurer,  et  al., 

Respta. 

(40  Mont.  256,  106  Pac.  665.)' 

Drainage  —  ImproYement  of   agrical- 
tnre. 

1.  The  matter  of  public  utility  should  be 
given  great  consideration  in  determining 
whether  or  not  a  statute  providing  for  a 
system  of  drainage  for  agricultural  pur- 
poses is  constitutional. 

Same  ^  local  conditions. 

2.  Whether  or  not  a  statute  providing  for 
the  drainage  of  agricultural  lands  is  con- 


stitutional should  be  decided  in  the  light  of 
conditions  existing  in  the  state  where  it  ia 
enacted. 

Same  —  pnbllc  benefit  —  police  power. 

3.  If  a  state  contains  marshy  lands  of 
such  considerable  area  that  their  reclama- 
tion for  agricultural  purposes  will  redound 
to  the  public  welfare,  the  legislature  may 
provide  for  their  reclamation,  under  the 
police  power,  and  secure  the  necessary  funds 
by  taxation  of  the  lands  benefited  by  the 
drainage. 

Same  *  hearing  —  statutory  provision 
^aniblgaity. 

4.  An  ambiguous  statute  providing  for 
the  reclamation  of  swamp  lands  by  assess- 
ment on  the  property  benefited  will  not  be 
set  aside  on  the  ground  that  it  cannot  be 
complied  with,  according  to  its  terms,  in 
such  a  way  as  to  give  persons  specially  as- 


Note.  ^  Property  liable  for  asaeaentent 
for  constnujtion  of  drains  or  aetrera. 

This  note  is  limited  strictly  to  those  cases 
passing  on  the  question  as  to  what  proper- 
ty may  be  specially  assessed  for  the  purpose 
of  defraying  the  cost  of  the  construction  of 
a  drain  or  sewer.  Those  cases,  therefore, 
which  merely  pass  upon  the  question  as  to 
the  proper  method  of  ascertaining  the  liabili- 
ty, are  not  included  within  this  note.  Cas- 
es passing  upon  the  question  whether  school, 
church,  or  other  property  usually  exempt 
from  general  taxation,  is  also  exempt  from 
special  assessment  for  drains  and  sewers, 
as  well  as  those  cases  dealing  with  the  ques- 
tion whether  drainage  districts  can  include 
parts  of  a  city  and  hold  the  city  as  such  lia- 
ble for  its  share  of  the  cost,  are  also  ex- 
cluded. (Upon  the  former  question,  see  note 
to  City  Street  Improv.  Co.  v.  University  of 
California,  18  L.RJ^.(N.S.)  451.) 

Since  the  earlier  cases  on  this  question 
are  inclupled  in  a  note  to  Heffner  v.  Cass 
&  Morgan  Counties,  58  L.R.A.  353,  the 
cases  gathered  here  are  only  those  since  de- 
cided. 

An  examination  of  the  above  note  will  re- 
veal the  fact  that  there  is  very  little  ques- 
tion that,  for  the  drainage  of  wet  or  marshy 
lands,  the  specific  lands  reclaimed  or  bene- 
fited may  be  made  to  bear  the  burden,  and 
be  liable  for  special  assessments  to  defray 
the  cost. 

This  is  also  supported  by  People  ex  rel. 
Chapman  v.  Sacramento  Drainage  Dist.  155 
Cal.  373,  103  Pac.  207;  Sisson  v.  Buena 
Vista  County,  128  Iowa,  442,  70  L.R.A.  440, 
104  N.  W.  454;  Lien  v.  Norman  County,  80 
Minn.  58,  82  N.  W.  1094. 

In  Smith  v.  Worcester,  182  Mass.  232, 
59  L.R.A.  728,  65  N.  £.  40,  it  was  held  that, 
to  provide  a  sewerage  system  for  a  designat- 
ed district,  the  legislature  may,  within  rea- 
sonable limits,  determine  that  the  cost  shall 
fall  upon  such  district,  and  fix  the  principles 
upon  which  it  shall  be  apportioned.  To  the 
same  effect  is  Perry  v.  Davis,  18  Okla.  427, 
90  Pac.  865. 

In  McGarvey  v.  Swan,  17  Wyo.  120,  96 
Pac.  697,  it  waa  said  that  it  is  too  late  to 
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question,  as  a  general  proposition,  the  right 
^  levy  special  assessments  upon  abutting 
or  adjacent  property  specially  benefited,  to 
defray  the  cost  of  municipal  street  improve- 
ments (in  this  case  a  sewer). 

In  Covington  v.  Noland,  28  Ky.  L.  Rep. 
314,  89  S.  W.  216,  it  was  said  that,  by  vir- 
tue of  §  3105  Ky.  Stat.  1903,  a  certain  city 
unquestionably  had  the  power  to  have  a 
sewer  constructed  along  a  certain  street  at 
the  cost  of  the  abutting  owners. 

In  Fisher  v.  Chicago,  213  111.  268,  72  N. 
E.  680,  it  was  held  that  a  pumping  station 
for  sewage  and  a  system  of  sewers  in  con- 
nection therewith,  covering  but  a  portion  of 
a  city,  although  a  benefit  to  a  considerable 
area  of  the  city,  are  local  improvements 
which  may  be  constructed  by  special  assess- 
ment. 

In  Northwestern  University  ▼.  Wilmette, 
230  111.  80,  82  N.  £.  615,  it  was  held  that  a 
system  of  relief  sewers  which  is  confined  to 
a  part  only  of  the  village,  and  which  will 
convey  surface  water  from  the  cellars  and 
basements  in  such  district,  thereby  specially 
enhancing  the  value  of  the  adjacent  proper- 
ty, is  a  local  improvement  which  may  be 
paid  for  by  special  assessment,  although  the 
improvement  may  be  of  some  benefit  to  all 
the  property  in  the  village. 

In  Oklahoma  City  v.  Shields  (Okla.)  100 
Pac.  559,  it  was  held  that  the  cost  and  ex- 
penses of  instituting  and  layinf^  drainage 
pipes  for  the  purpose  of  macadamizing,  curb- 
ing, guttering,  and  draining,  including  the 
cost  of  manholes,  catch  basins,  etc.,  may  be 
taxed  against  abutting  property. 

In  South  Highland  Land  &  Improv.  Co.  v. 
Kansas  City,  172  Mo.  523,  72  S.  W.  944,  it 
was  said  that,  as  long  as  the  sewers  of  a  city 
retain  the  character  of  either  district  or 
joint  district  sewers,  as  distinguished  from 
public  sewers,  their  cost  may  be  taxed 
against  the  lands  exclusively  drained  by 
them. 

In  Prior  v.  Buehler  &  C.  Constr.  Co.  170 
Mo.  439,  71  S.  W.  205,  it  was  said  that  the 
constitutionality  of  charter  provisions  pro* 
viding  for  the  construction  of  sewers^  and 
charging  the  cost  of  such  construction  pro- 
portionately upon  all  property  abutting  the 
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sessed  for  benefits  an  opportunity  to  be 
heard  before  the  assessment  is  finally  made, 
if  the  only  construction  of  which  the  stat- 
ute is  susceptible  shows  ample  provision 
for  such  hearing. 

Tax    —    uniformity    —    special    assess- 
ments. 

5.  Assessments  for  local  improvements  up- 
on the  property  benefited  thereby  are  not 
prohibited  by  constitutional  provisions 
that  taxes  shall  be  uniform  upon  the  same 
class  of  subject  within  the  territorial  limits 
of  the  authority  levying  the  tax. 

Legislature   —   delegation  of  power   -» 
tax  levy. 

6.  The  legislature  is  not  prevented  from 
delegating  to  county  drainage  commission- 
ers the  power  to  levy  a  tax  for  a  drainnge 
improvement,  by  constitutional  provisions 
that   it   shall   not   delegate   to   any   special 


commission,  private  corporation,  or  associa- 
tion any  power  to  make,  supervise,  or  in- 
terfere with  any  improvement,  or  to  levy 
taxes,  and  that  the  legislature  shall  not 
levy  taxes  upon  the  inhabitants  or  property 
of  any  county  for  county  purposes,  but 
may  vest  in  the  corporate  authorities  there- 
of power  to  assess  and  collect  taxes  for 
such  purposes, — especially  where  the  Con- 
stitution also  provides  that  the  legislature 
shall  provide  for  such  other  county  officers 
as  public  convenience  may  require. 

(January  7,  1910.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Judicial  District  Court  for  Yellow- 
stone County  in  defendants'  favor  and  from 
an  order  denying  a  new  trial  in  an  action 
brought  to  recover  back  certain  taxes  paid 


improvement,  or  within  the  established  bene- 
fit district,  either  according  to  the  front 
foot  rule  or  according  to  the  area  rule,  is 
no  longer  open  to  debate. 

In  Hoertz  v.  Jefferson  Southern  Pond 
Draining  Co.  119  Ky.  824,  84  S.  W.  1141,  it 
was  held  that  a  statute  creating  a  company 
for  tlie  purpose  of  reclaiming  swamp  land 
which  had  been  worthless  for  agriculture 
and  a  menace  to  adjoining  residents,  and 
giving  to  such  company  a  lien  for  special 
taxes  assessed  on  surrounding  property  bene- 
fited, was  not  unconstitutional  as  granting 
special  privi logics  for  which  no  public  service 
was  rendered.  To  tlie  same  effect  is  Leahy 
V.  Jefferson  Southern  Pond  Draining  Co.  27 
Ky.  L.  Rep.  26«,  84  S.  W.  1181. 

Nor  is  such  a  statute  violative  of  the  con- 
stitutional provision  that  all  taxation  shall 
be  uniform  upon  the  same  class  of  subjects, 
within  the  territorial  limits  of  the  authority 
levying  the  tax,  and  shall  be  levied  and  col- 
lected under  the  general  laws.  Anderson  v. 
Ix)wer  Merion  Twp.  217  Pa.  369,  06  Atl. 
1115;  McGarvey  v.  Swan  and  Lien  v.  Nor- 
man County,  supra. 

The  cost  of  proper  manholes  and  catch- 
basins  for  sewers  mav  be  included  in  the 
assessment  against  abutting  proi>crtv.  An- 
dre V.  Burlington,  141  Iowa,  65,  117*^  N.  W. 
1082. 

The  imposing  of  the  special  assessment 
upon  the  owners  benefited  is  not  an  attempt 
upon  the  part  of  the  state,  under  the  guise 
of  assessment  for  special  benefit,  to  force 
upon  them  the  cost  of  the  work  for  which 
alone  the  sovereign  state  should  pay, — the 
work  of  improving  the  channels  of  its  navi- 
gable rivers.  People  ex  rel.  Chapman  v. 
Sacramento  Drainage  Dist.  supra. 

However,  it  has  been  held  that  the  pub- 
lic rather  than  the  abutting  owners  should 
be  held  liable  for  the  cost  of  a  drain  or  sew- 
er. Thus,  in  Cain  v.  Elkins,  57  W.  Va.  9, 
49  S.  E.  898,  it  was  held  that,  under  a  stat- 
ute which  simply  granted  power  to  the  city 
counsel  to  do  certain  things  generally,  and 
made  no  provision  for  the  payment  of  the 
cost  of  doing  those  things  by  the  abutting 
property  owners,  a  city  has  no  authority  to 
collect  the  whole  or  any  part  of  the  cost  of 
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public  sewers  placed  by  it  on  its  streets, 
from  such  abutting  owners.  The  court  con- 
tinued as  follows:  "Nor  do  we  think  such 
authoritv  can  be  inferred  from  the  second 
clause  of  said  section,  which  provides  that 
the  council  may  cause  drains  and  gutters, 
etc.,  to  be  kept  in  good  order,  free  and  clean, 
by  the  owners  and  occupants  of  the  real 
property  adjoining  thereto.  Nor  do  wc 
think  such  authority  is  granted  or  can  be 
inferred  from  either  of  the  two  clauses  of 
said  section, — one  of  which  provides  for  tlie 
draining  of  a  lot  covered,  or  subject  to  be 
covered,  by  stagnant  water,  by  or  at  the  ex- 
I)ense  of  the  owner,  and  the  other  for  tlie 
proper  draining  of  city  lots  by  or  at  the 
expense  of  the  owner  or  occupant  thereof. 
A  lot  abutting  a  street  or  alley  may  be  cov- 
ered by  stagnant  water,  or  liable  to  become 
so,  and  may  need  draining,  but  this  would 
not  justify  the  inference  that  the  city  can 
build  a  public  sewer  in  the  street  and  as- 
sess all  or  any  part  of  the  cost  of  such  pub- 
lic sewer  upon  all  the  abutting  lot  owners, 
regardless  of  whether  all  the  lots  are  cov- 
ered, or  liable  to  be  covered,  by  stagnant 
water,  or  needed  draining,  or  not.  Public 
sewers  in  a  street  or  alley  are  not  alone  for 
the  purpose  of  draining  lots  or  lands,  al- 
though it  is  true  lots  or  lands  may  be 
drained  by  them  if  connection  therewith  be 
made  for  that  purpose;  but  they  are  for 
many  other  purposes,  such  as  draining  the 
streets  and  providing  a  proper  way  to  dis- 
pose of  the  refuse  and  rubbish  collecting 
thereon,  and  others,  and  the  size,  character, 
and  cost  of  such  sewers  are  governed  by  the 
many  uses  for  which  they  are  designed.  It 
does  not  seem  reasonable  that  the  legisla- 
ture intended  that  the  owners  of  abutting 
real  estate  should  be  made  to  pay  in  whole 
or  in  part  the  cost  of  such  sewers,  on  the 
ground  alone  that  the  lots  of  such  owners 
might  be  drained  thereby.  We  do  not  think 
such  authority  can  be  maintained  under 
the  general  welfare  clause  of  said  section. 
If  th«  city  of  Elkins  desires  to  protect  per- 
sons and  property,  public  or  private,  within 
the  city,  or  promote  the'  health,  safety,  ccro- 
fort,  and  well-being  of  the  inhabitants,  by 
the  exercise  of  thi^  extraordinary  power  q( 
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under  protest/ the  assessment  of  which  was 
alleged  to  have  been  unlawful,  and  to  re- 
strain the  further  collection  of  taxes  for 
similar  purposes.    Aflirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  F.  Goddard  and  Gunn  A 
Rascti,    for   appellants: 

All  that  is  required  under  the  statute^ 
to  warrant  the  construction  of  a  drain,  is 
that  by  means  thereof  agricultural  lands 
will  be  improved  or  reclaimed,  and  that  is 
not  sufficient  to  justify  the  act. 

Kinnie  v.  Bare,  68  Mich.  625,  36  N.  W. 
673;  Gifford  Drainage  Dist.  v.  Shroer,  145 
Ind.  672,  44  N.  E.  637 ;  Re  Tuthill,  163  N. 
Y.  133,  49  L.R.A.  781,  79  Am.  St.  Rep. 
574,  57  N.  E.  303;  Re  Ryers,  72  N.  Y.  1,  28 
Am.  Rep.  88;  Re  Theresa  Drainage  Dist.  90 


Wis.  301,  63  N.  W.  288;  Fleming  v.  Hull, 
73  Iowa,  598,  35  N.  W.  673 ;  Jenal  v.  Green 
Island  Draining  Co.  12  Neb.  163,  10  N.  W. 
547. 

The  legislature  has  no  power  to  impose 
taxes  for  the  benefits  of  individuals  connect- 
ed with  a  private  enterprise  even  though 
private  enterprise  might  benefit  the  local 
public  in  a  remote  or  collateral  way. 

Re  Tuthill,  supra;  People  v.  Parks,  58 
Cal.  624;  Logan  v.  Stogsdale,  123  Ind.  372, 
8  L.R.A.  68,  24  N.  VV.  136. 

The  said  act  is  further  unconstitutional 
in  that  it  does  not  designate  the  locality 
where  drainage  is  necessary,  nor  establish 
the  boundaries  of  any  drainage  district,  but 
delegates  that  duty  to  a  board. 


levying  special  assessments  upon  part  of  the 
taxable  property  therein  only,  it  must  have 
clear,  and  not  doubtful,  autliority  to  do  so. 
And  we  think  this  clause  does  not  even  pur- 
port to  give  such  authority.  The  right  to 
pass  ordinances  not  repugnant  to  the  Con- 
stitution of  the  United  JStates,  or  of  this 
State,  necessary  to  carry  into  elFect  the  pow- 
ers granted  by  the  charter  act  of  the  city 
of  Elkins,  does  not  create  power  or  authori- 
ty, but  only  permits  the  city  to  carry  into 
effect  the  powers  granted.  An  ordinance  is 
without  authority  unless  made  pursuant  to 
the  powers  granted  by  the  legislature.  Nei- 
ther by  the  provisions  of  the  charter  act 
above  referred  to,  nor  by  any  other  provi- 
sions of  the  act,  is  the  authority  to  levy 
the  special  tax  or  assessment  complained  of 
expressly  given,  and  we  think  no  such  au- 
thority is  clearly  implied  from  the  language 
used." 

In  Keene  v.  Jefferson  Countv,  135  Ala. 
465,  33  So.  435,  it  was  held  that  an  act 
which  authorized  the  construction,  at  the 
expense  of  the  county,  of  a  sanitary  sew- 
erage system  extending  over  two  valleys,  is 
not  invalid  as  taxing  all  the  citizens  of  the 
county  when  only  a  portion  of  tliem  were 
benefited  thereby,  where  it  appears  that  two 
thirds  of  the  population  and  three  fourths  of 
all  the  property  were  within  the  area  of 
drainage,  and  when  the  system,  in  its  benefi- 
cial effects  by  protecting  the  water  courses 
from  pollution  and  preserving  the  health  of 
the  people,  extended  to  the  entire  county. 

However,  in  W.  F.  Stewart  Co.  v.  Flint, 
147  Mich.  697,  111  N.  W.  362,  it  was  held 
that,  from  the  fact  that  it  was  necessary  to 
carry  a  sewer  to  a  point  where,  by  turning 
it  into  the  river,  the  public  health  would  be 
affected  as  little  as  possible,  it  does  not  ncc- 
essarilv  follow  that  the  sewer  was  built  for 
the  public  health,  in  the  sense  that  it  should 
become  a  public  charge. 

The  mere  fact  that  property  has  been 
benefited  by  the  digging  of  a  ditch,  drain,  or 
sewer,  however,  is  not  always  conclusive  of 
its  liability  for  special  assessments. 

Thus,  in  Vermilion  Special  Drainage  Dist. 
V.  Shockey,  238  111.  237,  82  N.  E.  336,  af- 
26  LJl.A.(N.S.) 


firming  142  III.  App.  272,  it  was  held  that  no 
suit  against  landowners  other  than  those 
whose  lands  are  intersected  by  the  channel 
improved  is  authorized  by  a  section  of  the 
farm  drainage  act  which  provides  that, 
where  drainage  commissioners  have  im- 
proved a  natural  or  artificial  channel  ly- 
ing beyond  the  boundaries  of  the  district 
upon  lands  owned  by  private  individuals, 
and  by  such  work  have  benefited  the  whole 
or  a  part  of  the  land,  they  may  recover  a 
fair  compensation  for  the  benefits  received. 
The  court  said  it  was  manifestly  intended 
that  only  the  lands  through  which  it  was 
necessary  to  obtain  a  right  of  way  should 
be  liable  to  contribute  to  the  extent  of  the 
benefit   received. 

In  Re  Grafius  Run,  218  Pa.  632,  67  Atl. 
982,  it  was  held  that  property  benefited  by 
the  straightening  of  a  run  for  which,  in  ac- 
cordance with  a  statue,  it  could  be  assessed, 
cannot  lie  held  liable  for  an  assessment  for 
the  construction  of  a  main  sewer  upon  which 
it  did  not  abut,  when  it  appears  that,  in- 
stead of  proceeding  under  the  statute,  tlic 
run  was  straightenecl  and  made  to  flow  into 
such  main  sewer  in  accordance  with  amend- 
ed  sewer  plans. 

And  it  would  seem  to  follow  from  the 
above  cases  that,  where  property  is  not  bene- 
fited, and  cannot  be  benefited,  by  the  digging 
of  a  ditch  or  drain,  a  special  assessment 
against  such  property  therefor  would  be  in- 
valid. 

In  Zinser  v.  Buena  Vista  County,  137 
Iowa,  660,  114  N.  \V.  51,  it  was  held  that 
where,  owing  to  its  location,  the  construc- 
tion of  a  drain  will  not  drain  certain  prop- 
erty any  more,  or  any  differently,  than  is 
done  by  an  existing  swale  or  swamp,  and 
will  not  render  it  more  accessible  or  af- 
fect its  immediate  surroundings,  such  land 
is  not  benefited,  and  therefore  not  assessable, 
or  properly  within  a  drainage  district,  al- 
though the  ditch  may  carry  off  the  water. 

Nor  can  property  not  abutting  upon  a 
sewer  be  assessed  for  its  cost,  where  no  pro- 
vision has  been  made  for  draining  the  dis- 
trict in  which  it  is  located  into  the  sewer, 
and  the  owner  of  the  property  has  not  be^n 
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Einnie  y.  Bare  and  People  v.  Parks,  su- 
pra; Hoagland  y.  Wurts,  41  N.  J.  L.  175. 

The  act  of  the  legislature  whereby  it  was 
sought  to  confer  upon  the  drain  commission- 
er such  large  and  comprehensive  powers  is 
in  direct  conflict  with,  and  in  violation  of, 
the  constitutional  provision  that  taxes  shall 
be  levied  and  collected  by  general  laws  and 
for  public  purposes,  and  that  they  shall  be 
uniform  upon  the  same  class  of  subjects 
within  the  territorial  limits  of  the  author- 
ity levying  the  tax. 

Parks  V.  Wyandotte  County,  61  Fed.  437 ; 
Cooley,  Taxn.  624,  666;  M'Culloch  v.  Mary- 
land, 4  Wheat.  428,  4  L.  ed.  606;  Wilcox  v. 
Paddock,  66  Mich.  23,  31  N.  W.  609;  Peo- 
ple ex  rel.  Le  Roy  v.  Hurlbut,  24  Mich.  88, 
9  Am.  Rep.  103;  People  ex  rel.  Hubbard  v. 
Springwells,  25  Mich.  153;  People  ex  rel. 
Park  Comrs.  v.  Detroit,  28  Mich.  228,  16 
Am.  Rep.  202;  Schultes  v.  Eberly,  82  Ala. 
242,  2  So.  345;  Pope  v.  Phifer,  3  Heisk. 
699;  Updike  v.  Wright,  81  111.  49;  Hessler 
T.   Drainage   Comrs.   53   111.    105;   Qage  v. 


Graham,  67  111.  144;  Harward  r.  St.  Clair 
&  M.  Levee  &  Drainage  Co.  51  III.  130; 
Leveeing  Wabash  River  v.  Houston,  71  111. 
318;  Hinze  v.  People,  92  111.  406;  Bernards 
Twp.  V.  Allen,  61  N.  J.  L.  228,  39  Atl.  736; 
State,  Taylor,  Prosecutrix,  v.  Smith,  50  N. 
J.  L.  101,  11  Atl.  321;  State  ek  rel.  Howe 
V.  Des  Moines,  103  Iowa,  76,  39  L.R.A.  285, 
64  Am.  St.  Rep.  157,  72  N.  W.  639;  People 
V.  Parks,  supra;  Reelfoot  Lake  Levee  Dist. 
T.  Dawson,  97  Tenn.  161,  34  L.R.A.  725,  36 
S.  W.  1041 ;  State  ex  rel.  Wright  v.  Stand- 
ford,  24  Utah,  148,  66  Pac  1061 ;  Vallelly  v. 
Park  Comrs.  16  N.  D.  25,  15  L.R.A.(N.S.) 
61,  111  N.  W.  615;  Gray,  Limitations  of 
Taxing  Power,  §  682;  Re  House  Bill  No. 
165,  15  Colo.  595,  26  Pac.  141;  Mellon  v. 
Pittsburgh  Co.  31  Phila.  Leg.  Int.  212,  21 
Pittsb.  L.  J.  185;  Keeler  v.  Westgate,  10 
Pa.  Dist.  R.  240;  Com.  ex  rel.  Dare  ▼. 
Smith,  9  Pa.  Dist.  R.  350;  Perkins  ▼.  Phila- 
delphia, 156  Pa.  554,  27  Atl.  356;  Re  Sen- 
ate Bill,  12  Colo.  188,  21  Pac.  481;  State 


assured  that  he  will  have  the  benefits  of  the 
sewer.  Bickerdike  v.  Chicago,  185  111.  280, 
66  N.  E.  1096. 

Where  a  sewer  is  not  accessible  to>  the 
owner  of  a  lot  assessed  without  the  commis- 
sion of  trespass  upon  private  property,  the 
assessment  cannot  be  sustained.  State  ex 
rel.  McKune  v.  District  Ct.  90  Minn.  540, 
97  N.  W.  425. 

In  Mason  ▼.  Fulton  County,  80  Ohio  St. 
153,  24  L.R.A.{N.S.)  903,  88  N.  E.  401,  it 
was  held  that  land  from  which  surface  wa- 
ter is  drained  into  a  natural  water  course, 
thereby  increasing  the  volume  and  acceler- 
ating the  flow  thereof,  is  not  subject  to 
assessments  for  the  cost  of  a  ditch  or  an 
improvement  that  will  not  benefit  its  drain- 
age, but  is  constructed  to  prevent  overflow 
from  the  water  course,  or  to  benefit  the 
drainage  of  servient  lands. 

However,  in  Stewart  v.  Chehalis,  53 
Wash.  213,  101  Pac.  841,  it  was  held  that 
a  finding  that  a  sewer  had  not  proved  of 
any  benefit  to  the  premises  assessed,  up 
to  the  time  of  trial,  is  insufficient  to  defeat 
the  assessment. 

In  Oliver  v.  Monona  County,  117  Iowa,  43, 
90  N.  W.  510,  it  was  held  that  a  special  as- 
sessment for  drainage  is  not  invalid  be- 
cause some  of  the  land  assessed,  which,  how- 
ever, was  located  in  the  district,  was  not 
benefited  by  the  system  of  ditches  provided 
for.  The  court  said:  ''If  the  sole  purpose 
of  the  ditch  was  to  improve  certain  speci- 
fied lands,  for  the  direct  pecuniary  benefit 
of  the  owner's  thereof,  then  the  whole  stat- 
ute would  be  unconstitutional;  for  the  own- 
er of  one  piece  of  property  cannot  be  com- 
pelled to  contribute  to  the  expense  of  the 
improvement  of  another  piece  of  property, 
nor  can  the  land  of  one  owner  be  taken  for 
the  purpose  of  furnishing  an  outlet  for  the 
drainage  of  the  land  of  another.  •  •  • 
26  L.R.A.rN.S.) 


The  statutory  provisions  which  are  involved 
in  this  csise  are  suppo-rted  on  the  theory 
that  the  public  health,  convenience,  and  wel- 
fare are  promoted  by  the  construction  of  the 
improvement, — ^not  simply  that  the  lands  of 
particular  owners  are  rendered  more  valu- 
able. ...  If  the  land  in  question  was 
properly  included  in  the  drainage  district, 
then  the  owner  cannot  urge,  by  way  of  ob- 
jection to  the  assessments,  that  the  particu- 
lar ditch  constructed  did  not  directly  add 
to  the  value  of  his  land." 

And  in  Roby  v.  Shunganunga  Drainage 
Dist.  77  Kan.  754,  95  Pac.  399,  it  was  held 
that  lands  included  within  a  drainage  dis- 
trict, which,  as  alleged,  are  not,  never  have 
been,  and  never  can  be,  subject  to  overflow, 
may  nevertheless  be  lawfully  assessed  in 
proportion  to  benefits,  to  pay  for  improve- 
ments, if  they  are  subject  to  injury  and 
damage  from  the  overflow  of  other  lands. 

So,  in  Schropfer  v.  Hamilton  County 
Drainage  Dist.  No.  37  (Iowa)  125  N.  W. 
992,  it  was  held  that  the  fact  that  it  would 
be  necessary  to  lay  more  drains  to  render 
land  tillable  furnishes  no  reason  why  a  land- 
owner should  not  be  charged  with  the  benefit 
of  the  drains  laid. 

The  mere  fact  that  property  did  not  abut 
upon  a  sewer,  but  was  nevertheless  benefited, 
would  seem  to  be  insufficient  to  invalidate 
the  special  assessment. 

Thus,  in  Beckett  ▼.  Portland,  53  Or.  169, 
99  Pac.  659,  it  was  held  that,  where  a  mu- 
nicipality is  authorized  to  establish  assess- 
ment districts,  and  assess  the  cost  of  con- 
structing sewers  on  the  property  therein,  ac- 
cording to  benefits,  an  assessment  upon 
property  benefited  is  proper,  although  it  did 
not  abut  upon  the  proposed  sewer,  and  no 
laterals  were  laid  to  it. 

In  several  cases  objection  has  been  made 
to  a  special  assessment  for  a  drain  or  sewer. 
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ex  rel.  Quintin  v.  Edwards,  38  Mont.  250, 
09    Pac.    942. 

Messrs.  Albert  J.  Galen,  Attorney  Gen- 
eral, and  W.  H.  Poormau,  for  respond- 
ents : 

The  law  is  constitutlonaL 

14  Cyc.  Law  &  Proc.  pp.  1024,  1058;  10 
Ani.  &  Eng.  Enc.  Law,  p.  222;  Fallbrook 
Irrig.  Dist.  v.  Bradley,  164  U.  S.  112,  41 
L.  ed.  369,  17  Sup.  Ct.  Rep.  56;  Re  Madera 
Irrig.  Dist  Bonds,  92  Cal.  296,  14  L.R.A. 
765,  27  Am.  St.  Rep.  106,  28  Pac.  272,  676 ; 
Hagar  v.  Yolo  County,  47  Cal.  222;  Hoi  ley 
V.  Orange  County,  106  Cal.  420,  39  Pac. 
790;  Turlock  Irrig.  Dist.  v.  Williams,  76 
Cal.  360,  18  Pac.  379;  Modesto  Irrig.  Dist. 
V.  Tregea,  88  Cal.  334,  26  Pac.  237 ;  Swamp 
Land  Dist.  No.  150  v.  Silver,  98  Cal.  52, 
32  Pac.  800;  Rutherford  v.  Maynes,  97  Pa. 
78;  Morrison  v.  Morey,  146  Mo.  543,  48  8. 
W.  629;  Roby  v.  Shunganunga  Drainage 
Dist.  77  Kan.  764,  95  Pac.  399;  Gillett  v. 
McLaughlin,  69  Mich.  647,  37  N.  W.  551; 
Brady  v.  Hay  ward,  114  Mich.  326,  72  N.  W. 
233;  Cooley,  Taxn.  3d  ed.  p.  1168. 


The  laws,  in  so  far  as  assessments  are 
involved,  are  to  be  classed,  not  under  the 
drainage,  but  under  the  police,  power  of  the 
government. 

Wurts  V.  Hoagland  114  U.  S.  606,  29  L. 
ed.  229,  5  Sup.  Ct.  Rep.  1086;  Zigler  v. 
Menges,  121  Ind.  99,  16  Am.  St.  Rep.  357, 
22  N.  E.  782;  Roby  v.  Shunganunga  Drain- 
age Dist.  supra. 

A  general  tax  may  be  levied  on  all  classes 
of  property,  and  may  be  made  a  personal 
obligation,  and  is  a  continuing  burden  year 
after  year  ad  infinitum,  whereas  a  local  as- 
sessment applies  only  to  land,  is  not  a  per- 
sonal obligation,  and  is  limited  in  time. 

Cooley,  Taxn.  3d  ed.  pp.  1153,  1168;  Tur- 
lock Irrig.  Dist.  v.  Williams;  Re  Madera 
Irrig.  Dist.  Bonds;  Fallbrook  Irrig.  Dist. 
V.  Bradley;  and  Holley  v.  Orange  County, — 
supra. 

Mr.  W.  li.  Murphy  also  for  respondents. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 
A  brief  statement  will  suffice  to  indicate 


that  the  property  liable  has  already  been 
subject  to  a  prior  special  assessment  for  a 
drain  or  sewer. 

In  Shannon  v.  Omaha,  73  Neb.  507,  103 
N.  W.  53,  affirmed  upon  rehearing  in  73 
Neb.  514,  106  N.  W.  692,  it  was  held  that, 
when  a  sewer  at  a  certain  place  becomes  in- 
adequate, the  city  has  the  power  to  create  a 
new  sewer  district,  within  the  limits  of  the 
old  district,  and  to  assess  the  cost  upon  the 
abutting  property. 

In  Snydacker  v.  West  Hammond,  225  111. 
164,  80  N.  E.  93,  it  was  held  that  includ- 
ing in  a  drainage  district  lots  not  on  the  line 
of  the  proposed  sewer,  and  assessing  them 
a  small  amount  as  benefits  for  future  drain- 
age privileges,  does  not  preclude  the  assess- 
ment of  them  for  the  construction  of  a  sew- 
er to  connect  with  the  one  previously  con- 
structed. 

In  Hildreth  ▼.  Longmont  (Colo.)  105  Pac. 
107,  it  was  held  that  a  oity  may  assess  the 
costs  of  subdrains  constructed  to  protect  a 
sewer  system  on  the  property  in  the  assess- 
ment district,  and  a  statute  providing  that 
costs  of  drains  shall  be  assessed  upon  lots 
thereby  benefited,  in  proportion  to  the  front- 
age upon  the  street  or  alley  wherein  the 
drain  is  laid,  was  not  applicable. 

In  Drainage  Comrs.  v.  Drainage  Comrs. 
211  111.  328,  71  N.  E.  1007,  affirming  113  111. 
App.  114,  it  was  held  that,  where  drainage 
districts  overlap,  payment  of  an  assessment 
against  land  lying  in  both  districts,  for  the 
construction  of  a  ditch  by  the  lower  district, 
does  not  relieve  the  upper  district  from  fur- 
ther liability  to  the  lower  district  for  its 
share  of  the  cost  of  construction  of  such 
ditch,  when  it  appears  that  lands  lying  ex- 
clusively in  the  upper  district  are  also  bene- 


Pa.  Super.  Ct.  160,  it  was  held  that,  where 
a  city  constructs  a  sewer  on  one  side  of  a 
highway  and  assesses  the  cost  thereof  on 
the  properties  abutting  on  that  side  only,  it 
cannot  thereafter  construct  a  sewer  on  the 
other  side  of  the  highway  and  hold  the  own- 
ers of  the  properties  on  such  side  liable  for 
the  cost ;  the  court  depending  for  its  decision 
upon  the  principle  tnat,  when  a  work  of 
local  public  utility  has  once  been  construct- 
ed, either  by  the  public  or  at  the  ex- 
pense of  abutting  owners,  the  latter  can- 
not be  charged  with  the  cost  of  any  sub- 
sequent reconstruction  or  change,  even  if 
this  is  a  further  benefit. 

A  class  of  cases  closely  related  to  the  above 
are  those  wherein  it  has  been  held  that  it 
is  no  objection  to  a  sewer  assessment  that 
property  outside  the  drainage  district  was 
not  assessed,  where  the  right  to  use  the 
sewer  was  confined  to  property  within  the 
district.  These  cases,  however,  are  not 
strictly  in  point,  and  no  attempt  has  been 
made  to  include  all  of  them.  Among  such 
are:  Duane  v.  Chicago,  198  111.  471,  64  N. 
E.  1033;  Clark  v.  Chicago,  214  111.  318,  73 
N.  E.  368;  Snydacker  v.  West  Hammond, 
225  111.  154,  80  N.  E.  93. 

The  right  and  duty  to  connect  property 
with  a  drain  or  sewer  is  discussed  in  a  note 
to  Fergus  Falls  v.  Edison,  70  L.R.A.  238. 

The  question  of  maintenance  of  drainage 
ditches  is  discussed  in  a  note  to  Taylor  v. 
Crawford,  69  L.R.A.  805. 

As  to  procedure  for  the  establishment  of 
drains  and  sewers,  see  note  to  State  v.  Polk 
County,  60  L.R.A.  100. 

A  case  passing  upon  the  right  to  assess 
lands  for  the  preliminary  expenses  incident 
to  an  unsuccessful  attempt  to  form  a  drain- 
age district  is  Northern  P.  R.  Co.  v.  Pierce 


fited  by  such  ditch. 

However,  in  Philadelphia  v.  Meighan,  27    County,  23  L.R.A.  (N.S.)  286. 
26  L.R.A.(N.S.)  62 
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the  points  of  law  involved  in  these  appeals. 
Plaintiffs  brought  their  action  against  the 
county  treasurer,  county  commissioners,  and 
county  drain  commissioner  of  Yellowstone 
county,  to  recover  certain  moneys  paid  as 
taxes  in  the  year  1907,  under  protest,  and 
to  restrain  the  collection  of  similar  taxes  in 
subsequent  years.  These  taxes  for  1907 
were  collected  by  virtue  of  chapter  106,  p. 
254,  Sess.  Laws  1905,  now  found,  as  amend- 
ed by  the  Laws  of  1907,  under  title  11,  Rev. 
Codes,  known  as  the  "drainage  district 
law."  The  act  was  again  amended  in  1909, 
but  neither  amendment  is  involved  in  this 
case,  the  taxes,  the  collection  of  which  is 
sought  to  be  restrained,  having  been  levied 
by  virtue  of  the  act  of  1905,  to  be  collected 
in  three  instalments.  The  cAMfie  was  tried 
to  the  district  court  of  Yellowstone  county, 
aided  by  a  jury.  Certain  special  findings 
were  made  by  the  jury,  and  a  general  ver- 
dict was  returned  in  favor  of  the  plaintiffs. 
The  court  set  aside  the  general  verdict,  but 
adopted  the  special  findings,  concluded  as 
matter  of  law  that  the  defendants  were  en- 
titled to  prevail,  and  entered  judgment  ac- 
cordingly. From  that  judgment,  and  an 
order  denying  a  new  trial,  the  plaintiffs 
have  appealed. 

Appellants  preface  their  argument  thus: 
"The  several  errors  assigned,  calling  in  ques- 
tion the  validity  of  the  action  of  the  court 
below,  may  well  be  considered  together  as  a 
whole.  They  are  each  and  all  based  upon 
the  proposition  that  the  act  of  the  legisla- 
tive assembly  under  which  the  drain  in 
question  in  this  case  was  constructed  is  in- 
operative and  void,  for  the  reason  that  the 
provisions  thereof,  when  tested  by  the  prin- 
ciples of  the  settled  law,  are  incapable  of 
being  legally  complied  with  and  carried  into 
operative  effect,  and  for  the  further  reason 
that  the  act  is  in  conflict  with,  and  violative 
of,  the  Constitution  of  the  state  of  Mon- 
tana." Section  11,  art.  12,  of  the  state  Con- 
stitution, reads  as  follows:  'Taxes  shall  be 
levied  and  collected  by  general  laws  and  for 
public  purposes  only.  They  shall  be  uni- 
form upon  the  same  class  of  subjects  within 
the  territorial  limits  of  the  authority  levy- 
ing the  tax."  Section  14,  art.  3,  Const., 
reads:  "i:'rivate  property  shall  not  be  taken 
or  damaged  for  public  use  without  just 
compensation  having  been  first  made  to,  or 
paid  into  the  court  for,  the  owner."  Sec- 
tion 27,  art.  3,  reads:  "No  person  shall  be 
deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law."  Section  1  of  the 
so-called  "drainage  district  law"  reads  as 
follows:  "That  drains  may  be  located,  es- 
tablished, constructed,  and  maintained,  and 
drains  and  water  courses  may  be  cleaned 
out,  straightened,  widened,  deepened,  and 
extended,  whenever  the  same  shall  be  condu- 
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cive  to  the  improvement  or  reclamation  of 
agricultural  lands,  public  health,  conven- 
ience, or  welfare." 

In  the  case  of  Summers  v.  Sullivan,  39 
Mont.  42,  101  Pac.  160,  this  court  said: 
"The  legislative  authority  generally  to  en- 
act these  drainage  statutes  is  derived  from 
the  police  power,  the  power  of  eminent  do- 
main, or  the  taxing  power.  .  .  .  The 
proceedings  under  our  statute  are  essential- 
ly those  of  eminent  domain;  and  if,  in  ob- 
taining a  right  of  way  for  a  drain  across 
the  lands  of  these  plaintiffs,  their  lands 
will  be  depreciated  in  value  by  reason  of 
the  impairment  of  their  water  rights,  this 
is  one  of  the  elements  to  be  considered  in 
assessing  damages  to  them.  The  proceed- 
ing, in  principle,  is  not  different  from  the 
proceeding  to  establish  a  public  road."  In 
the  Summers  Case  the  constitutionality  of 
the  statute  was  not  questioned.  As  was 
therein  indicated,  the  proceedings  under  the 
drainage  district  law,  in  so  far  as  they  re- 
late to  the  method  of  acquiring  a  right  of 
way  for  the  ditch^  are  essentially  those  of 
eminent  domain. 

The  following  authorities  are  called  to 
our  attention  by  counsel  for  the  appellants, 
in  support  of  their  contention  that  the  law 
is  unconstitutional:  "Independently  of  ex- 
press authority  given  by  the  Constitution, 
a  state  legislature  cannot  authorize  the  tak- 
ing of  private  property  for  a  merely  private 
use,  fven  upon  making  compensation.  The 
doctrine  of  eminent  domain  is  that  private 
property  may  be  appropriated  to  public  use 
upon  compensation  being  made,  but  it  can- 
not be  taken  for  strictly  private  purposes 
without  the  consent  of  the  owner,  whether 
compensation  is  made  or  not.  The  assertion 
of  a  right  on  the  part  of  the  legishiture  to 
take  the  property  of  one  citizen  and  trans- 
fer it  to  another,  even  for  a  full  compensa- 
tion, where  the  public  interest  is  not  pro- 
moted thereby,  is  claiming  a  despotic  power, 
and  one  inconsistent  with  every  just  princi- 
ple and  fundamental  maxim  of  a  free  gov- 
ernment." 15  Cyc.  Law  &  Proc.  p.  578. 
"It  is  well  settled  that  the  legislature  has 
no  power  to  authorize  the  taking  of  private 
property  for  a  private  use,  without  the  own- 
er's consent."  Wisconsin  Water  Co.  v.  Wi- 
nans,  85  Wis.  26  20  L.R.A.  662,  39  Am.  St 
Rep.  813,  54  N.  W.  1003. 

In  the  case'  of  Re  Theresa  Drainage  Dist. 
90  Wis.  301,  63  N.  W.  288,  the  court  said: 
"It  is  settled  law  in  this  state  that  pri- 
vate property  can  be  taken  in  invitum  for 
a  public  use  only.  For  a  private  use  it  can- 
not be  taken.  .  .  .  It  is  also  settled 
that  to  dig  ditches  or  drains  across  the 
lands  of  private  owners,  under  an  apparent 
legislative  authority,  is  a  taking  of  the 
lands.     .    •     .     The  question   presented  for 
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decision  is  whether  the  digging  of  the 
ditches  and  drains,  and  the  construction  of 
the  levees  and  other  works  contemplated  by 
the  statute,  ...  is  for  a  public  use. 
The  provision  of  the  statute  is:  'If  it  shall 
appear  to  the  court  that  the  proposed  drain 
or  drains,  ditch  or  ditches,  levee  or  levees, 
or  other  works,  is  or  are  necessary,  or  will 
be  useful  for  the  drainage  of  the  lands  pro- 
posed to  be  drained  thereby,  for  agricultur- 
al, sanitary,  or  mining  purposes,'  the  court 
shall  appoint  commissioners.  .  .  .  There 
is  in  the  entire  statute  no  expression  or  in- 
timation that  it  was  any  part  of  the  con- 
sideration upon  which  the  improvement 
should  be  authorized,  that  it  should  be 
either  necessary  or  desirable  to  promote  any 
public  interest,  convenience,  or  welfare.  No 
doubt,  such  an  improvement  may  be  useful 
to  some,  or  perhaps  many,  private  owners 
of  land,  by  way  of  increasing  the  usefulness 
and  value  of  their  lands.  But  that  is  mere- 
ly a  private  advantage.  It  interests  the 
public  only  indirectly  and  remotely,  in  the 
same  way  and  sense  in  which  the  public 
interest  is  advanced  by  the  thrift  and  pros- 
perity of  individual  citizens.  .  .  .  Some 
home  or  homes  might  be  made  more  cheer- 
ful or  more  healthful.  But  one  man's  prop- 
erty cannot  be  taken  to  make  another  man's 
home  more  cheerful  or  healthful.  It  is  only 
when  it  will  make  the  homes  of  the  public 
more  healthful  that  any  man's  property 
can  be  taken  for  'sanitary  purposes.'  But 
it  is  urged  that  -the  term  'sanitary  pur- 
poses' comprehends  and  imports  the  idea  of 
the  public  health.  If  so,  it  might  save  this 
statute."  The  court  then  proceeds  to  deter- 
mine that  the  words  "sanitary  purposes"  do 
not  indicate  that  the  use  intended  was  a 
public  one,  and  the  statute  is  declared  en- 
tirely invalid. 

In  Re  Tuthill,  163  N.  Y.  133,  49  L.R.A. 
781,  79  Am.  St.  Rep.  674,  57  N.  E.  303,  the 
court  said:  "It  is  an  ancient  principle 
which  entered  into  our  social  compact,  that 
the  use  for  which  private  property  may 
be  taken  must  be  a  public  one,  whether  the 
taking  be  by  the  exercise  of  the  right  of  em- 
inent domain,  or  by  that  of  taxation.  The 
sovereign  power  is  incapable  of  conferring 
any  right  to  interfere  with  private  property 
except  it  be  needed  for  public  objects.  To 
take  land  for  any  other  than  a  public  use, 
to  take  it  from  one  citizen,  and  to  transfer 
it  to  another,  even  for  full  compensation, 
would  be  to  violate  the  contract  by  which 
the  land  was  originally  granted  by  the  gov- 
ernment. .  .  .  The  state  Constitution 
from  the  beginning,  by  authorizing  the  ap- 
propriation of  private  property  for  public 
use,  impliedly  declared  that,  for  any  other 
use,  private  property  should  not  be  taken 
from  one  and  applied  to  the  private  use  of 
26  LJl.A.(N.S.) 


another."  The  court  then  decided  that  the 
policy  of  the  state  of  New  York  had  never 
sanctioned  drainage  proceedings  such  as 
were  invloved  in  the  case  under  considera- 
tion, and  held  the  law  void.  The  learned 
judge  who  wrote  the  opinion  further  said: 
"But,  lacking  public  ends,  I  find  nothing  in 
the  past  political  history  of  the  state  which 
would  justify  laws  by  which  a  citizen  may 
be  authorized  to  take  the  property  of  his 
neighbor,  by  the  exercise  of  the  right  of 
eminent  domain,  for  a  purpose  which  is 
primarily  for  his  private  benefit.  Although, 
incidentally,  of  such  possible  benefit  gener- 
ally as  any  improvement  of  agricultural 
lands  would  result  in." 

In  the  case  of  Kinnie  v.  Bare,  68  Mich. 
626,  36  N.  W.  672,  the  supreme  court  of 
Michigan  said,  relative  to  a  drainage  law: 
"Such  proceedings  can  be  authorized  by  the 
legislature  only  under  the  police  power  of 
the  state.  Drain  laws  which  take  from  the 
citizen  his  private  property  against  his  will 
can  be  upheld  solely  upon  the  ground  that 
such  drains  are  necessary  for  the  public 
health.  They  proceed  upon  the  basis  that 
low,  wet,  and  marshy  lands  generate  ma- 
laria, causing  sickness  and  danger  to  the 
health  and  life  of  the  people;  that  when 
they  are  of  such  character  as  to  injure  the 
health  of  the  community,  they  become  and 
are  public  nuisances,  which  ought  to  be 
abated,  and  the  legislature  have  the  right 
under  the  police  power,  inherent  in  every 
government,  to  protect  the  people  from 
plague  and  pestilence,  and  to  preserve  the 
public  health.  But  drainage  for  the  pur- 
pose of  private  advantage,  such  as  improv- 
ing the  quality  of  the  land,  or  rendering 
it  more  productive  or  fit  for  cultivation, 
cannot  be  justified  under  the  police  power. 
Neither  public  convenience  nor  public  wel- 
fare, independent  of  considerations  of  the 
public  health,  will  justify  the  legislature  in 
the  enactment  of  laws  'for  the  construction 
and  maintenance  of  drains  and  the  assess- 
ment of  taxes  therefor.'  It  is  evident  that 
where  the  public  health  is  not  afl'ected  by 
the  existence  of  low,  swampy  land,  the  only 
object  to  be  accomplished  by  their  drainage 
is  the  improvement  of  the  land  itself." 

In  the  case  of  Gifford  Drainage  Dist.  v. 
Shroer,  145  Ind.  572,  44  N.  E.  636,  the  su- 
preme court  of  Indiana  said:  "It  has  been 
uniformly  held  by  this  court  that  the  recla- 
mation of  wet  land,  and  the  drainage  of 
ponds  and  marshes,  is  of  public  utility,  and 
is  for  the  benefit  of  the  public  health  and 
welfare.  ...  So  far  as  the  drainage  of 
wet  lands  will  promote  the  health  of  the 
public,  it  is  by  virtue  of  the  police  power  of 
the  state  that  the  authority  is  exercised  to 
enact  such  laws.  .  .  .  It  is  settled  law 
in  this   state   that  the  legislature  has  no 
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power  under  the  Constitution  to  enact  a 
law  authorizing  one  person  to  improve  his 
own  or  the  lands  of  another  by  draining  or 
otherwise,  and  compel  the  persons  benefited 
to  pay  therefor,  unless  the  public  is  also 
benefited  thereby.  .  .  .  Unless  a  gener- 
al law  in  this  state  for  the  drainage  of  wet 
lands  makes  proper  provision  for  the  deter- 
mination in  each  proceeding  of  the  question 
whether  the  particular  ditch  or  system  of 
drainage  will  be  of  public  utility,  or  pro- 
mote the  public  health,  welfare,  and  conven- 
ience, it  will  bb  unconstitutional  and  void. 
.  .  .  Drainage  to  benefit  the  lands  for 
agricultural  purposes  alone  would  be  for  the 
purpose  of  private  gain  or  advantage,  and 
would  merely  subserve  private  interests, 
without  reference  to  those  of  the  public." 

We  have  quoted  thus  at  length  from  the 
foregoing  authorities  for  the  reason  that 
they  lay  down  the  rule  relied  upon  by  the 
appellants,  and  seem  to  illustrate  the  public 
policy  of  the  states  in  which  they  were  de- 
cided. Many  cases  may  be  found  which  liij* 
down  the  general  rule  that  the  land  of  one 
person  cannot  be  taken  for  the  benefit  of 
another,  without  his  consent,  even  though 
adequate  compensation  be  tendered.  We  ap- 
prehend that  most  of  these  cases  relate  to 
proceedings  in  eminent  domain,  and  do  not, 
perhaps,  involve  exactly  the  same  principle 
as  that  found  in  cases  relating  to  the  power 
of  the  legislature  to  compel  a  landowner  to 
paj',  by  taxation,  for  the  special  benefits  ac- 
cruing to  him  on  account  of  a  public  im- 
provement afTecting  a  community.  Many 
courts,  to,  have  declared  without  reserva- 
tion, as  did  the  Indiana  court  in  the  case 
last  cited,  that  drainage  of  lands  for  agri- 
cultural purposes  alone  would  be  for  the 
purpose  of  private  gain.  If  by  this  is 
meant  that  such  would  necessarily  be  the 
only  purpose  subserved,  we  cannot  agree 
■with  the  statement.  The  words  "public  util- 
ity" are  used  throughout  the  opinion,  and 
perhaps  that  expression  is  intended  to  qual- 
ify the  language  we  have  quoted.  At  any 
rate,  we  are  of  opinion  that  the  matter  of 
public  utility  should  be  given  great  con- 
sideration in  determining  whether  a  statute 
providing  for  a  system  of  drainage  for  agri- 
cultural purposes  is  constitutional.  As  was 
said  in  Re  luthill,  supra,  by  the  court  of 
appeals  of  New  York,  the  public  policy  of 
the  state,  as  evidenced  by  former  legislative 
enactments  and  decisions  of  the  courts,  may 
be  looked  to  in  order  to  determine  what 
has  theretofore  been  regarded  as  of  public 
utility. 

The  Supreme  Court  of  the  United  States, 
in  Fallbrook  Irrig.  Dist.  v.  Bradley,  104 
U.  S.  112-150,  41  L.  ed.  309-388.  17  Sup. 
Ct.  Rep.  56,  63,  said:  "It  is  obvious,  how- 
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ever,  that  what  is  a  public  use  frequently 
and  largely  depends  upon  the  facts  and  cir- 
cumstances surrounding  the  particular  sub- 
ject-matter in  regard  to  which  the  character 
of  the  use  is  questioned."  The  supreme 
court  of  New  Hampshire,  in  Great  Fit  lis 
Mfg.  Co.  v.  Fernald,  47  N.  H.  444-459,  said: 
"It  very  clearly  appears  that,  in  the  legis- 
lation and  practice  of  the  province  and 
state,  it  had  been  long  recognized,  and  was 
when  the  Constitution  was  adopted,  as  with- 
in the  general  scope  of  the  legislative  power 
to  authorize  private  property  to  be  taken  for 
the  purpose  of  erecting  and  improving  water 
power  in  the  streams  and  waters  of  the 
state,  when,  in  the  opinion  of  the  legi.-*la- 
ture,  the  public  good  required  it."  Judge 
Cooley,  in  his  work  on  Constitutional  Limi- 
tations, 7th  ed.  p.  768,  says:  "The  reason 
of  the  case  and  the  settled  practice  of  free 
governments  must  be  our  guides  in  deter- 
mining what  is  or  is  not  to  be  regarded  as 
a  public  use,  and  that  only  can  be  considered 
such  where  the  government  is  supplying  its 
own  needs,  or  is  furnishing  facilities  for  its 
citizens  in  regard  to  those  matters  of  public 
necessity,  convenience,  or  welfare  which,  on 
account  of  their  peculiar  character,  and  the 
difficulty — perhaps  impossibility — of  making 
provision  for  them  otherwise;  it  is  alike 
proper,  useful,  and  needful  for  the  govern- 
ment to  provide." 

It  is  for  the  courts  to  determine  and  de- 
cide whether  the  use  is  a  public  use.  O'Reil" 
ey  V.  Kankakee  Valley  Draining  Co.  r*2  Ind. 
109-185;  Logan  v.  Stogsdale.  123  Ind.  372, 
8  L.R.A.  58,  24  N.  E.  135.  In  the  case  of 
Dayton  Gold  &  S.  Min.  Co.  v.  Seawell,  1 1 
Nev.  394,  the  court  held  that  the  declaration 
by  the  legislature  that  the  purposes  named 
in  the  act  under  consideration  were  "to  be 
for  the  public  use,  and  the  right  of  eminent 
domain  may  be  exercised  therefor,"  was  not 
conclusive  upon  the  courts.  Chief  Justice 
Hawley,  in  writing  the  opinion,  said,  how- 
ever: "But  in  this  connection  it  must,  as 
we  think,  be  admitted  that,  although  the 
action  of  the  legislature  is  not  final,  its 
decision  Upon  this  point  is  to  be  treated  by 
the  courts  with  the  consideration  which  is 
due  to  a  co-ordinate  department  of  the  state 
government."  In  that  case  a  petition  had 
been  filed  by  the  relator,  a  mining  com- 
pany, against  the  respondent  as  a  district 
judge,  praying  for  the  appointment  of  com- 
missioners to  determine  the  compensation  to 
be  paid  to  one  W^addell  for  a  strip  of  laud 
which  the  mining  company  desired  to  ac- 
quire for  use  in  connection  with  its  opera- 
tions, by  virtue  of  an  act  "To  Encourage  the 
Mining,'  Milling,  Smelting,  and  Other  Re- 
duction of  Ores  in  the  State  of  Nevada." 
Stat.  1875,  chap.  57.  The  respondent 
claimed   that   the  act  was   in  violation  of 
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that  provision  of  the  state  Constitution 
which  declared  that  no  person  should  be 
"deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law;  nor  shall  private 
property  be  taken  for  public  use  without 
just  compensation  having  been  first  made 
or  secured."  The  court  also  said:  "That 
the  purposes  mentioned  in  the  act  are  of 
vital  necessity  to  the  people  of  this  state 
cannot  be  denied;  that  mining  is  the  para- 
mount interest  of  the  state  is  not  ques- 
tioned; that  anything  which  tends  directly 
to  encourage  mineral  developments  and  in- 
crease the  mineral  resources  of  the  state  is 
for  the  benefit  of  the  public,  and*is  calcula- 
ted to  advance  the  general  welfare  and  pros- 
perity of  the  people  of  this  state,  is  a  self- 
evident  proposition.''  The  act  was  held  to 
be  valid. 

The  Supreme  Court  of  the  United  States, 
in  Fallbrook  Irrig.  Dist.  v.  Bradley,  supra, 
said:  "To  provide  for  the  irrigation  of 
lands  in  states  where  there  is  no  color  of 
necessity  therefor  within  any  fair  meaning 
of  the  term  .  .  .  might  be  regarded  by 
courts  as  an  improper  exercise  of  legislative 
will,  and  the  use  might  not  be  held  to  be 
public  in  any  constitutional  sense,  no  matter 
how  many  owners  were  interested  in  the 
scheme.  On  the  other  hand,  in  a  state  like 
California,  which  confessedly  embraces  mill- 
ions of  acres  of  arid  lands,  an  act  of  the 
legislature  providing  for  their  irrigation 
might  well  be  regarded  as  an  act  devoting 
the  water  to  a  public  use,  and  therefore  as 
a  valid  exerci^  of  the  legislative  power. 
The  people  of  California  and  the  members 
of  her  legislature  must,  in  the  nature  of 
things,  bo  more  familiar  with  the  facts  and 
circumstances  which  surround  the  subject, 
and  with  the  necessities  and  the  occasion 
for  the  irrigation  of  the  lands,  than  can 
anyone  be  who  is  a  stranger  to  her  soil. 
This  knowledge  and  familiarity  must  have 
their  duo  weight  with  the  state  courts  which 
are  to  pass  upon  the  question  of  public  use, 
in  the  light  of  the  facts  which  surround  the 
subject  in  their  own  state.  .  .  .  The  use 
for  which  private  property  is  to  be  taken 
must  be  a  public  one,  whether  the  taking  be 
by  the  exercise  of  the  right  of  eminent 
domain  or  by  that  of  taxation. 
While  the  consideration  that  the  work  of 
irrigation  must  be  abandoned,  if  the  use  of 
the  water  may  not  be  held  to  be  or  con- 
stitute a  public  use,  is  not  to  be  regarded 
as  conclusive  in  favor  of  such  use,  yet  that 
fact  is  in  this  case  a  most  important  con- 
sideration. Millions  of  acres  of  land  other- 
wise cultivable  must  be  left  in  their  present 
arid  and  worthless  condition,  and  an  effect- 
ual obstacle  will  therefore  remain  in  the 
way  of  the  advance  of  a  large  portion  of 
the  state  in  material  wealth  and  prosperity. 
26  L1LA.(N.S.) 


To  irrigate,  and  thus  to  bring 'into  possible 
cultivation,  these  large  masses  of  otherwise 
worthless  lands,  would  seem  to  be  a  public 
purpose,  and  a  matter  of  public  interest  not 
confined  to  the  landowners,  or  even  to  any 
one  section  of  the  state.  The  fact  that  the 
use  of  the  water  is  limited  to  the  landowner 
is  not  therefore  a  fatal  objection  to  this 
legislation.  It  is  not  essential  that  the 
entire  community,  or  even  any  considerable 
portion  thereof,  should  directly  enjoy  or 
participate  in  an  improvement  in  order  to 
constitute  it  a  public  use.  .  .  .  The  case 
does  not  essentially  differ  from  that  of 
Hagar  v.  Reclamation  Dist.  No.  108,  111  U. 
S.  701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep.  063, 
where  this  court  held  that  the  power  of  the 
legislature  of  California  to  prescribe  a 
system  for  reclaiming  swamp  lands  was  not 
inconsistent  with  any  provision  of  the  Fed- 
eral Constitution.  The  power  does  not  rest 
simply  upon  the  ground  that  the  reclama- 
tion must  be  necessary  for  the  public  health. 
That  indeed  is  one  ground  for  the  interposi- 
tion of  the  state,  but  not  the  only  one.  Stat- 
utes authorizing  drainage  of  swamp  landa 
have  frequently  been  upheld  independently 
of  any  effect  upon  the  public  health,  as 
reasonable  regulations  for  the  general  ad- 
vantage of  those  who  are  treated  for  this 
purpose  as  owners  of  a  common  property — 
[citing]  Head  v.  Amoskeag  Mfg.  Co.  113 
U.  S.  9-22,  28  L.  ed.  889,  894,  5  Sup.  Ct. 
Rep.  441;  Wurts  v.  Hoagland,  114  U.  S. 
606,  611,  29  L.  ed.  229,  230,  5  Sup.  Ct.  Rep. 
1080;  Cooley,  Tax.  2d  ed.  617.  If  it  be 
essential  or  material  for  the  prosperity  of 
the  community,  and  if  the  improvement  be 
one  in  which  all  the  landowners  have  to  a 
certain  extent  a  common  interest,  and  the 
improvement  cannot  be  accomplished  with- 
out the  concurrence  of  all,  or  neaiHy  all, 
of  such  owners,  by  reason  of  the  peculiar 
natural  condition  of  the  tract  sought  to  be 
reclaimed,  then  such  reclamation  may  be 
made,  and  the  land  rendered  useful  to  all, 
and  at  their  joint  expense.  In  such  case  the 
absolute  right  of  each  individual  owner  of 
land  must  yield  to  a  certain  extent,  or  be 
modified  by  corresponding  rights  on  the  part 
of  other  owners  for  what  is  declared  upon 
the  whole  to  be  for  the  public  benefit.  Ir- 
rigation is  not  so  different  from  the  recla- 
mation of  swamps  as  to  require  the  applica- 
tion of  other  and  different  principles  to  the 


if 


case. 

In  the  case  of  Head  v.  Amoskeag  Mfg.  Co., 
above  cited,  the  court  said:  "The  statutes 
which  have  long  existed  in  many  states,  au- 
thorizing the  majority  of  the  owners  in 
severalty  of  adjacent  meadow  or  swamp 
lands,  to  have  commissioners  appointed  to 
drain  and  improve  the  whole  tract,  by  cut- 
ting ditches  or  otherwise,  and  to  assess  and 
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levy  the  amount  of  the  expense  upon  all 
the  proprietors  in  proportion  to  the  benefits 
received,  have  been  often  upheld,  independ- 
ently of  any  effect  upon  the  public  health, 
as  reasonable  regulations  for  the  general 
advantage  of  those  who  are  treated  for  this 
purpose  as  owners  of  a  common  property." 

In  Modesto  Irrig.  t>ist.  y.  Tregea,  88  Cal. 
334-354,  26  Pac.  237,  242,  it  was  said: 
"The  formation  of  irrigation  districts  is 
accomplished  by  proceedings  so  closely  anal- 
ogous to  those  prescribed  for  the  formation 
of  swamp  land  reclamation  districts  that  the 
decisions  with  respect  to  the  latter  are  au- 
thority as  to  the  former." 

In  the  case  of  Hagar  v.  Yolo  County,  47 
Cal.  222,  the  supreme  court,  in  1874,  said: 
"It  is  said,  however,  that  it  is  not  within 
the  constitutional  power  of  the  legislature 
to  compel  the  petitioner  to  reclaim  his  lands 
at  his  own  expense,  and  against  his  consent. 
But  we  think  the  power  of  the  legislature 
to  compel  local  improvements  which,  in  its 
judgment,  will  promote  the  health  of  the 
people  and  advance  the  public  good,  is  un- 
questionable. In  the  exercise  of  this  power, 
it  may  abate  nuisances,  construct  and  repair 
highways,  open  canals  for  irrigating  arid 
districts,  and  perform  many  other  similar 
acts  for  the  public  good,  and  all  at  the 
expense  of  those  who  are  to  be  chiefly  and 
more  immediately  benefited  by  the  improve- 
ment. .  .  .  But  we  need  not  rest  our 
decision  on  the  narrow  ground  that  this 
is  strictly  a  local  improvement.  On  the 
contrary,  the  reclamation  of  the  vast  bodies 
of  swamp  and  overflowed  land  in  this  state 
may  justly  be  regarded  as  a  public  improve- 
ment of  great  magnitude,  and  of  the  utmost 
importance  to  the  community." 

Again,  the  supreme  court  of  California, 
in  Turlock  Irrig.  Dist.  v.  Williams  (1888) 
76  Cal.  300,  18  Pac.  379,  said:  "The  results 
to  be  derived  from  a  drainage  law,  and  one 
which  has  for  its  purpose  the  irrigation  of 
immense  bodies  of  arid  lands,  must  neces- 
sarily be  the  same  as  respects  the  public 
good.  .  .  .  Such  a  general  scheme,  by 
which  immigration  may  be  stimulated,  the 
taxable  property  of  the  state  increased,  the 
relative  burdens  of  taxation  upon  the  whole 
reople  decreased,  and  the  comfort  and  ad- 
vantage of  many  thriving  communities  sub- 
served, would  seem  to  redound  to  the  com- 
mon advantage  of  all  the  people  of  the  state, 
to  a  greater  or  less  extent."  See  also 
■Rutherford  v.  Maynes,  97  Pa.  78. 

Perhaps  the  most  instructive  case  to  be 
found  in  the  books  is  Re  Madera  Irrig. 
Dist.  Bonds  (1891),  92  Cal.  296,  14  L.R.A. 
765,  27  Am.  St.  Rep.  106,  28  Pac.  272,  675, 
wherein  Mr.  Justice  Harrison  said,  among 
other  things:  "In  determining  whether  any 
particular  measure  is  for  the  public  advan- 
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tage,  it  is  not  necessary  to  show  that  the 
entire  body  of  the  state  is  directly  affected 
thereby,  but  it  is  sufficient  that  that  portion 
of  the  state  within  the  district  provided  for 
by  the  act  shall  be  benefited  thereby.  .  .  . 
Those  portions  of  the  state  which  are  sub- 
ject to  overflow,  and  those  which  require 
drainage,  as  well  as  those  which,  for  the 
purpose  of  development,  require  irrigation, 
fall  equally  within  the' purview  of  the  legis- 
lature and  its  authority  to  legislate  for  the 
benefit  of  the  entire  state  or  for  the  in- 
dividual district.  .  .  .  Whether  the  rec- 
lamation of  the  land  be  from  excessive 
moisture  to  a  condition  suitable  for  culti- 
vation,  or  from  excessive  aridity  to  the  same 
condition,  the  right  of  the  legislature  to  au- 
thorize such  reclamation  must  be  upheld 
upon  the  same  principle,  viz.,  the  welfare  of 
the  public,  and  particularly  that  portion  of 
the  public  within  the  district  affected  by  the 
means  adopted  for  such  reclamation.  What- 
ever tends  to  an  increased  prosperity  of  one 
portion  of  the  state,  or  to  promote  its  ma- 
terial development,  is  for  the  advantage  of 
the  entire  state;  and  the  right  of  the  legis- 
lature to  make  provision  for  developing  the 
productive  capacity  of  the  state,  or  for  in- 
creasing facilities  for  the  cultivation  of  its 
soil  according  to  the  requirements  of  the 
different  portions  thereof,  is  upheld  by  its 
power  to  act  for  the  benefit  of  the  people,  in 
affording  them  the  right  of  'acquiring,  pos- 
sessing, and  protecting  the  property*  which 
is  guaranteed  to  them  by  the  Constitution. 
The  local  improvement  contemplated  by  such 
legislation  is  for  the  benefit  and  general 
welfare  of  all  persons  interested  in  the 
lands  within  the  district,  and  is  a  local 
public  improvement.  This  principle  is  not 
contravened  by  the  fact  that  it  may  even 
operate  injuriously  upon  some  of  the  in- 
dividuals or  proprietors  of  land  within  the 
district,  or  by  the  fact  that  there  may  be 
some  who  for  personal  motives  may  wish  to 
resist  the  improvement."  See  also  Sisson 
V.  Buena  Vista  County,  128  Iowa,  442,  70 
L.R.A.  440,  104  N.  W.  454. 

Regarding  this  case  as  involving  an  im« 
portant  principle  of  constitutional  law,  and 
one  of  peculiar  interest  to  all  of  the  com- 
paratively new  states  of  the  Union,  we  have 
quoted  at  length  from  the  decisions  of  the 
courts  of  other  states,  in  order  to  illustrate 
the  principle  seemingly  running  through  all 
of  the  cases,  that  the  constitutional  ques- 
tions involved  should  be  decided  in  the  light 
of  conditions  existing  in  the  particular  state. 
Tlie  public  policy  of  the  different  states  has 
been  dictated  by  and  formulated  upon  such 
considerations.  Montana  has  been  a  state 
for  a  little  over  twenty  years,  and  her  public 
policy  has,  on  many  questions,  not  yet  been 
indicated.     It  is  so  in  the  matter  of  the 
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reclamation  of  wet  or  swampy  lands.  It 
will  not  do  to  say  that  the  enactment  of  the 
law  under  consideration  of  itself  indicates 
the  policy  of  the  state.  In  New  York  sim- 
ilar laws  were  declared  unconstitutional 
when  enacted,  and,  if  we  correctly  interpret, 
the  policy  of  the  state  was  thought  to  be 
indicated  by  the  decisions  of  the  courts, 
rather  than  by  the  acts  of  the  legislature. 
In  other  words,  the  courts  exercised  the -au- 
thority to  declare  what  was,  and  what  was 
not,  a  public  use.  But,  as  was  said  by 
Judge  Hawley  in  the  Nevada  case,  cited 
above,  considerable  weight  should  be  given 
to  the  declaration  of  the  legislature  on  the 
subject.  Our  legislature  has  declared,  by 
implication,  that  the  reclamation  of  land 
for  agricultural  purposes  alone  may  be  for 
the  benefit  of  the  public.  Coupled  with  this 
declaration  is  another,  to  the  effect  that 
reclamation  for  the  benefit  of  the  public 
health  may  be  accomplished  by  the  exercise 
of  the  police  power.  This  latter  has  always 
been  the  law,  as  we  understand  the  cases, 
and  the  appellants  do  not  controvert  the 
soundness  of  the  principle  involved.  We  are 
not  advised  as  to  the  area  of  swamp  lands  in 
Montana.  But  we  feel  warranted  in  con- 
cluding, from  the  fact  that  the  legislature 
passed  the  law  under  consideration,  that 
there  are  substantial  portions  of  the  state 
which  require  reclamation  by  drainage.  The 
members  of  that  body,  coming,  as  they  do, 
from  all  parts  of  the  state,  should  be  more 
conversant  with  the  necessities  of  the  com- 
monwealth than  are  the  members  of  this 
court.  It  is  not  to  be  supposed  that  the  law 
was  passed  with  a  sole  view  of  being  applied 
to  any  particular  locality.  The  Supreme 
Courts  of  the  United  States  and  of  Califor- 
nia have  declared  that  there  can  be,  in  prin- 
ciple, no  difference  between  a  drainage  rec- 
lamation law  and  a  law  providing  for  the 
irrigation  of  arid  lands.  That  the  greater 
portion  of  this  state  is  within  what  is  called 
the  arid  zone  is  a  well-known  fact.  We 
know,  of  course,  that  Montana  contains  no 
vast  areas  of  swamp  lands;  and  in  this  re- 
gard the  physical  situation  is  different  from 
that  upon  which  irrigation  laws  are  de- 
signed to  operate.  But  if  the  state  contains 
any  considerable  area  of  marshy  lands  to 
which  this  law  may  be  applied,  we  think  the 
principles  upon  which  the  two  kinds  of  rec- 
lamation laws  must  rest  for  their  validity 
are  the  same.  The  mere  fact  that  our  arid 
lands  are  greatly  in  excess  of  our  marsh 
lands  will  not  alter  the  situation  so  as  to 
necessitate  the  application  of  different  prin- 
ciples of  law  to  the  two  cases.  We  must 
presume  that  the  legislature  in  its  wisdom 
has  correctly  determined  that  the  state  con- 
tains  m'arsh  lands  of  sufficient  area  to  war- 
rant the  conclusion  that  their  reclamation 
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by  drainage  will  redound  to  the  public  wel- 
fare, irrespective  of  any  consideration  of 
the  public  health.  The  tenth  legislative  as- 
sembly passed  a  law  providing  for  the  crea- 
tion and  organization  of  irrigation  districts 
(Laws  1907,  chap.  70;  title  10,  pt.  3,  Rev. 
Codes),  and  the  eleventh  legislative  assembly 
also  passed  an  act  to  provide  for  the  crea- 
tion, organization,  government,  and  exten- 
sion of  irrigation  districts,  and  to  repeal, 
with  certain  reservations,  the  provisions  of 
§§  2309  to  2402,  both  inclusive  of  title  10, 
pt  3,  of  the  Revised  Codes  (Laws  1009, 
chap.  146,  p.  254).  The  constitutionality  of 
these  acts  has  never  been  questioned  in  this 
court,  and  it  would  be  improper  to  directly 
consider  the  matter  at  this  time;  but  the 
passage  of  the  laws  indicates  that  the  peo- 
ple of  Montana  realize  the  necessity  for 
legislation  having  for  its  purpose  the  rec- 
lamation by  irrigation  of  the  vast  arid  areas 
of  the  state,  and  our  judicial  knowledge  en- 
ables up  to  say  that  such  legislative  enact- 
ments are  conducive  to  the  general  public 
welfare.  Bearing  in  mind,  then,  the  fact 
that,  physical  conditions  being  substantially 
the  same,  these  irrigation  laws  rest  for  their 
validity  upon  the  same  principles  as  do  laws 
for  the  drainage  of  marsh  lands,  we  cannot 
declare  the  drainage  district  law  invalid 
without  also  holding,  indirectly,  that  the  ir- 
rigation district  laws  are  also  unconstitu- 
tional. 

Montana,  for  years  past,  has  been  known 
to  the  world  as  a  great  mining  state,  and 
our  mining  industries  are  still  prosecuted 
on  a  gigantic  scale ;  but  we  believe  statistics 
show  that  our  agricultural  development  in 
the  past  few  years  has  been  so  great  that 
the  products  thereof  now  exceed  in  value 
the  wealth  produced  by  our  mines.  Wliile 
we  have  a  gross  area  of  almost  150,000 
square  miles,  there  are  in  the  state  great 
regions  of  mountainous  country  which,  it 
would  now  appear,  can  never  be  cultivated. 
Our  lands  that  are  suitable  for  agricultural 
purposes  are  being  settled  very  rapidly,  and 
the  legislative  and  executive  departments  of 
the  government  are  constantly  engaged  in 
commendable  and  successful  endeavor  to  at- 
tract immigration  to  the  state.  The  time 
has  come  when  public  policy  and  the  wel- 
fare of  the  whole  people  seem  to  demand 
that  all  available  portions  of  the  state 
should  be  made  productive.  In  the  early 
days  it  was  necessary,  on  account  of  the 
very  limited  development  of  our  agricultural 
resources,  to  bring  into  the  territory  and 
state  nearly  all  of  those  products  of  th« 
soil  which  were  in  constant  daily  demand 
by  the  people.  We  produced  large  quanti- 
ties of  gold,  silver,  copper,  lead,  and  other 
valuable  metals,  and  raised  great  herds  of 
cattle  and  sheep.    The  products  of  our  mines 
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and  ranges  were  shipped  mostly  out  of  the 
state,  and  in  return  we  were  buyers  of  al- 
most everything,  save  cattle  and  sheep, 
raised  upon  a  farm.  This  system  necessi- 
tated the  expenditure  of  vast  sums  in  the 
aggregate  for  transportation,  and  the  price 


of  farm  products  was  correspondingly  high,    prised  within  the  special  assessment  district 


This  condition  affected  all  of  the  people  in 
the  state.  To-day  great  lumbering  opera- 
tions are  being  carried  on;  our  mines  are 
in  operation ;  new  fields  of  industry  are  con- 
stantly being  exploited;  our  cities  and 
towns  are  growing  in  population,  and,  in 
consequence,  our  hon^e  market  is  increasing 
in  scope  and  demand.  It  is  plainly  to  the 
advantage  of  all  the  people  that  this  mar- 
ket should  be  supplied  from  within  our  own 
borders,  and,  as  we  think,  the  legislature 
has  very  wisely  inaugurated  a  system  of 
laws  by  which,  when  the  public  welfare  de- 
mands, every  available  acre  of  our  soil  may 
eventually  be  brought  to  a  state  of  produc- 
tiveness. We  are  therefore  of  opinion,  with 
reference,  of  course,  to  the  constitutional 
provisions  we  have  been  considering,  that 
the  so-called  drainage  district  law  is  a  valid 
and  constitutional  enactment,  not  only  as 
regards  that  portion  thereof  providing  that 
drains  may  be  constructed  for  the  benefit  of 
the  public  health,  but  also  in  so  far  as  it 
provides  for  a  system  of  drainage  having  for 
its  object  the  improvement  and  reclamation 
of  agricultural  lands  for  the  public  good. 
While  it  is  true  that  the  law  may  possibly 
work  a  hardship  upon  an  individual  occa- 
sionally, and  may  perhaps  be  invoked  in  an 
attempt  to  advance  a  project  solely  for 
private  benefit,  and  not  for  the  public  wel- 
fare, these  are  considerations  for  the  leg- 
islative branch  of  the  government  to  deal 
with.  The  law  itself,  however,  seems  to 
provide  adequate  safeguards  against  its 
abuse. 

The  foregoing  disposition  of  the  main  con- 
stitutional question  raised  by  the  appellants 
makes  it  unnecessary  to  consider  the  second 
division  of  their  brief.  Their  third  conten- 
tion is,  as  we  understand,  that  the  law  can- 
not be  complied  with,  according  to  its  terms, 
in  such  a  way  as  to  give  persons  specially 
assessed  for  benefits  an  opportunity  to  be 
heard  before  the  assessment  is  finally  made. 
The  act  provides  that  the  drain  commission- 
er shall  include,  in  his  final  order  of  deter- 
mination establishing  the  drain,  "a  descrip- 
tion of  the  several  tracts  or  parcels  of  land 
to  be  assessed  for  benefits  in  the  construc- 
tion of  such  drain,  which  said  tracts  or  par- 
cels shall  constitute  the  special  assessment 
district;"  he  shall  give  ten  days'  notice  of 
the  time  and  place  of  letting  contracts  for 
the  construction  of  the  drain,  which  notice 
"shall  contain  a  description  of  the  several 
tracts  or  parcels  of  land  constituting  the 
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special  assessment  district,  •  .  .  and 
shall  also  state  that,  at  the  time  and  place 
of  such  letting,  or  at  such  other  time  and 
place  thereafter  to  which  the  county  drain 
commissioner  may  adjourn  the  same,  the 
assessments  for  benefits  and  the  lands  com- 


shall  be  subject  to  review  for  at  least  one 
day.    ...    At   such   review   the    county 
drain  commissioner   shall  hear  the   proofs 
and  allegations  of  all  parties  in   interest, 
and  shall  carefully  reconsider  and   review 
the  descriptions  of  land  comprised  w^ithin 
the  special  assessment  district,  the  several 
descriptions  assessed,  and  his  assessments  of 
benefits,  and  define  and  equalize  the  same 
as  may  seem  just  and  equitable.''    It  is  then 
provided  that,  at  the  time  and  place  of  let- 
ting  contracts,    and    before   receiving    any 
bids,     the    commissioner     shall     determine 
whether  *'the  whole  of  the  per  cent  of  taxes 
to  be  spread  for  benefits"  shall  be  "assessed 
and  collected"  in  one  year  or  several  years. 
Such  determination  shall  be  made  then  and 
there,  and  publicly  announced  "for  the  in- 
formation of  the  bidders;"  and  the  commis- 
sioner shall  also  "then  and  there  announce, 
for  the  information  of  bidders,  the  per  cent 
of  tax  to  be  assessed  against  any  district  at 
large,  and  whether  in  his  opinion  it  shall  be 
necessary  to  divide  the  amount  thereof  into 
instalments."    While  the  language  employed 
by  the  legislature  is  not  very  clear  (indeed, 
it  has  since  been  amended),  we  think  it  is 
susceptible  of  but  one  construction,  and  that 
is:  The  commissioner  shall,  before  receiving 
bids,   describe   the    several   tracts   of   land 
which  in  his  judgment  should  be  assessed 
for  benefits,  and  then  ascertain  the  amounts 
of    the    several    assessments    after    he    has 
learned  what  the  cost  of  the  project  is  to  be. 
When  this  latter  determination  is  complete, 
an  opportunity  is  to  be  given  to  those  in- 
terested to  appear  and  be  heard.    This  hear- 
ing may  be  adjourned,  and,  at  the  same,  a 
review  may  be  had,  not  only  of  the  descrip- 
tions  of   land    theretofore  included    in  the 
special  assessment  district,  but  also  of  the 
amounts    of    the    assessments    for    benefits 
theretofore  made.    The  information  regard- 
ing the  commissioner's  determination   that 
the  special  assessments  and  the  per  cent  of 
tax  to  be  assessed  against  the  district  at 
large  are  to  be  paid  in  one  or  several  years 
is  expressly  stated  to  be  for  the  benefit  of 
the    bidders;    but,    even    so,    both    matters 
might  properly  be  decided  by  the  commis- 
sioner before  any  bids  were  received,  without 
prejudice  to  the  rights  of  other  interested 
parties.     It  is  not  necessary  to  know  the 
exact  amount  of  the  cost  of  the  drain  in 
order  to  make  such  a  decision. 

The  last  contention  of  the  appellnnts  is 
that  the  act  is  unconstitutional  for  th3  rea- 
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son  that  it  violates  §  11,  art.  12,  supra,  §  4, 
art.  12,  and  §  3C,  art.  5,  of  the  state  Consti- 
tution.  The  latter  two  sections  read  as  fol- 
lows: 

"Sec.  4  [article  12].  The  legislative  as- 
sembly shall  not  levy  taxes  upon  the  inhab- 
itants or  property  in  any  county,  city,  town, 
or  municipal  corporation  for  county,  town, 
or  municipal  purposes,  but  it  may  by  law 
vest  in  the  corporate  authorities  thereof 
powers  to  assess  and  collect  taxes  for  such 
purposes." 

"Sec.  30  [article  5].  The  legislative  as- 
sembly shall  not  delegate  to  any  special  com- 
mission, private  corporation,  or  association, 
any  power  to  make,  supervise,  or  interfere 
with  any  municipal  improvement,  money, 
property,  or  effects,  whether  held  in  trust  or 
otherwise,  or  to  levy  taxes,  or  to  perform 
any  municipal  functions  whatever.'' 

Counsel's  printed  argument  is  that  the 
legislature  had  no  authority  *'to  confer  up- 
on the  drain  commissioner  such  large  and 
comprehensive  powers."  Many  cases  have 
been  called  to  our  attention  which,  it  is 
maintained,  uphold  the  contention  that  the 
law  is  invalid  in  this  regard.  While  we 
have  carefully  examined  all  of  them,  we 
shall  not  attempt  to  analyze  or  distinguisli, 
but  shall  express  our  views  on  this  branch 
of  the  case,  in  the  light  of  authorities  which 
seem  to  us  to  be  founded  in  reason  and  to 
embody  correct  principles  of  law. 

We  suppose  it  will  not  be  questioned  that 
a  system  of  drainage  instituted  in  the  inter- 
est of  the  public  at  large,  that  improves  and 
makes  susceptible  of  cultivation  a  large  area 
of  ground,  will  be  of  direct  and  peculiar 
benefit  to  the  individual  owners  of  the 
ground.  Judge  Cooley,  in  his  work  on  Taxa- 
tion, 3d  ed.  vol.  2,  p.  1153,  says:  "Special 
assessments  are  a  peculiar  species  of  taxa- 
tion, standing  apart  from  the  general  bur- 
dens imposed  for  state  and  municipal  pur- 
poses, and  governed  by  principles  that  do 
not  apply  universally.  .  .  .  Special  as- 
sessments .  .  .  are  made  upon  the  as- 
sumption that  a  portion  of  the  community 
is  to  be  specially  and  peculiarly  benefited  in 
the  enhancement  of  the  value  of  property 
peculiarly  situated  as  regards  a  contem- 
plated expenditure  of  public  funds;  and,  in 
addition  to  the  general  levy,  they  demand 
that  special  contributions,  in  consideration 
of  the  special  benefit,  shall  be  made  by  the 
persons  receiving  it.  .  .  .  (Page  1150.) 
Assessments  being  a  peculiar  species  of  tax- 
ation, there  must  be  special  authority  of 
law  for  imposing  them.  .  .  .  (Page 
1158.)  No  decision  has  ever  undertaken  to 
enumerate  the  cases  in  which  special  as- 
sessmentft  are  admissible.  .  .  .  The  fol- 
lowing public  purposes  have  be?n  held  to- 
justify  special  burdens  in  return  for  special 
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benefits.  .  .  .  (Page  1108.)  The  ex- 
pense of  constructing  drains  in  order  to  re- 
lieve swamps,  marshes,  and  other  low  lands 
of  their  stagnant  water  is  usually  provided 
for  by  special  assessments.  .  .  .  The 
special  benefits  from  the  enhancement  of 
values  must  accrue  mainly  to  the  owners  of 
the  lands  drained,  who  ought,  therefore,  to 
bear  the  expense.  But  the  authority  to  levy 
assessments  for  draining  lands,  upon  no 
other  conciderations  than  such  as  pertain  to 
the  improvement  of  the  land  as  property, 
must,  it  would  seem,  be  confined  w*ithin  lim- 
ited bounds.  .  .  .  But  where  any  con- 
siderable tract  of  land  owned  by  different 
persons  is  in  a  condition  precluding  culti- 
vation,  by  reason  of  excessive  moisture 
which  drains  would  relieve,  it  may  well  be 
said  that  the  public  have  such  an  interest 
in  the  improvement,  and  the  consequent  ad- 
vancement of  the  general  interest  of  the 
locality,  as  will  justify  the  levy  of  assess- 
ments upon  the  owners  for  drainage  pur- 
poses. Such  a  case  would  seem  to  stand  up- 
on the  same  solid  ground  with  assessments, 
for  levee  purposes,  which  have  for  their  ob- 
ject to  protect  lands  from  falling  into  a  like 
conditon  of  uselessness." 

The  foregoing  excerpts  from  the  text  of 
Judge  CooIey*s  work   are  amply  supported 
by  the  authorities  found  in  the  footnotes,, 
from  some  of  which  we  have  already  quoted.. 
Many  others  may  be  found  in  the  books. 
We  are  of  opinion  that  the  authority  of  the 
legislature  to  provide  for  and  compel  locaF 
improvements   which   in   its  judgment  will 
promote  the  health  of  the  whole  people,  and 
advance  the  public  good,  cannot  be  doubted. 
Hagar  v.  Yolo  County,  47  Cal.  222.    Assum- 
ing, then,  that  this  power  exists,  how  may 
it  be  exercised?     The  authority  to  compel 
the    improvement    necessarily    comprehends- 
the  authority  to  compel  payment  therefor. 
"That  these  assessments  are  an  exercise  of 
the  taxing  power  has  over  and  over  again 
been   affirmed,   until   the   controversy  must 
be  regarded  as  closed."    2  Cooley,  Taxn.  3d 
ed.  p.  1181.    The  same  author,  at  page  1201 
of  his  work,  says:  "It  is  safe  to  assume,  as- 
the  result  of  the  cases,  that  the  constitu- 
tional provisions  refer  solely  to  state  tax- 
ation, or,  when  they  go  further,  to  the  gen- 
eral taxation  for  state,  county,  and  munici- 
pal purposes;  and,  though  assessments  are- 
laid  under  the  taxing  power,  and  are  in  a 
certain   sense   taxes,   yet   that   they   are   a 
peculiar  class  of  taxes,  and  not  within  the 
meaning  of  that  term  as  it  is  usually  en- 
ployed  in  our  Constitutions  and  statutes." 
In  the  case  of  Hollcy  v.  Orange  County,  100 
Cal.  420,  39  Pac.  790,  it  was  held  that  a 
proviso  in  a  statute  that  no  tax  should  be 
levied    upon   any   district  until   the   propo- 
sition had  been  submitted  to  the  qualifiedl 
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electors  applied  only  to  such  taxes  as  were 
levied  upon  property  upon  the  ad  valorem 
principle,  as  prescribed  by  the  Constitution, 
and  had  no  application  to  assessments  where 
the  charge  was  upon  the  property  benefited, 
and  was  fixed  in  proportion  to  the  benefits 
received.     In  the  case  of  Raleigh  v.  Peace, 
110  N.  C.  32,  17  L.R.A.  330,  14  S.  E.  521, 
it  was  held  that,  while  special  assessments 
for  local  benefit  are  taxes  in  a  general  sense, 
in  that  the  authority  to  levy  them  must  be 
derived  from  the  legislature,  they  are  never- 
theless not  to  be  considered  as  taxes  falling 
within  the  restraints  imposed  by  the  Con- 
stitution, although  the  principle  of  uniform- 
ity governs   both.     The   supreme   court   of 
Tennessee,  in  Reelfoot  Lake  Levee  Dist.  v. 
Dawson,  97  Tenn.  151,  34  L.R.A.  726,  36  S. 
W.    1041,    used    this    language:    "It   could 
serve  no  valuable  purpose  for  us,  at  this 
time,  to  review,  or  even  cite,  the  numerous 
adjudged  cases  on  this  vexed  question.    Our 
•examination  of  them  justifies  full  concur- 
rence with  Judge  Cooley,  in  the  statement 
that  the  great  weight  of  authority,  for  one 
reason  and  another,  favors  the  distinction 
insisted  upon  by  the  complainants  in  this 
case ;  nevertheless,  it  must  be  confessed  that 
the  adjudications  found  to  be  in  the  minor- 
ity are  not  without  support  in  sound  rea- 
soning."   The  court  then,  following  a  former 
Tennessee    case,    adhered   to    the   minority 
view.     The  supreme  court  of  Alabama  in 
Birmingham  v.  Klein,  89  Ala.  461,  8  L.R.A. 
369,  7   So.  386,  said:   "By  the  very  terms 
•employed    throughout   the    article    [of    the 
Constitution],  the  taxes  or  taxation,  wheth- 
er  state,   county,   or  municipal,   are   those 
^which  make  up  the  general  revenues  of  the 
one  or  the  other  political  division,  as  the 
•case  may  be;  revenues  which  come  from  all 
the   property   in   the   territory,   and   go   to 
defray   general   governmental   expenditures, 
AS  distinguished  from  special  outlays  to  pro- 
vide   for    purely    local    exigencies.     .     .     . 
The  authorities  almost  universally  take  such 
jBLii  imposition,  though  confessedly  laid  under 
the  taxing  power,  out  of  the  category  of 
taxes  and  taxation,  as  those  terms  are  em- 
ployed in  organic  limitations  on  legislative 
power  to  levy,  or  authorize  the  levying  of, 
taxes,   and  in  general  statutes."     See  also 
Farrar  v.  St.  Louis,  80  Mo.  379. 

As  our  state  Constitution  is  simply  a  lim- 
itation upon  the  powers  of  the  legislature 
(see  Evers  v.  Hudson,  36  Mont.  135,  92  Pac. 
462),  it  necessarily  follows  that  the  gener- 
iil  power  to  enact  taxation  laws,  inherent  in 
all  government,  remains  in  that  body,  in  the 
absence  of  limitations  found  in  the  organic 
law.    Where  no  such  limitation  is  found,  the 
legislative  assembly  has  all  power.     We  are 
of  opinion,   therefore,   in   the  light  of  the 
/great  weight  of  authority  and  what  seems  to 
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us  to  be  the  better  reasoning  on  the  subject, 
that  assessments  for  local  improvements  are 
not  prohibited  by  our  Constitution.  Recur^ 
ring  for  a  moment  to  the  matter  of  the 
general  welfare  of  the  people,  it  seems  to  us 
that  the  ruling  here  expressed  is  for  the 
best  interests  of  the  state  at  large,  and 
conducive  to  the  upbuilding  of  the  agricul- 
tural, as  well  as  the  urban,  portions  of  the 
commonwealth.  Any  other  rule  of  construc- 
tion would  result  in  retarding  the  develop- 
ment, not  only  of  our  agricultural  resources, 
but  of  our  cities  and  towns  as  well. 

Again  it  is  contended  that  the  legislative 
assembly  had  uo  authority  to  confer  upon 
the  county  drain  commissioner  the  powers 
specified  in  the  act.    It  is  argued  that  §§  4 
and  11  of  article  12  of  the  Constitution  ab- 
solutely  limit   the   exercise  of   the   taxing 
power   to    corporate    authorities,   and    that 
§  36  of  article  5  prohibits  the  legislature 
from   conferring   the    power  to   levy   taxes 
upon   the   drain   commissioner.     Cases  are 
cited  in  the  brief  which  it  is  claimed  uphold 
counsel's   position.     But   in   our   judgment 
this  latter  constitutional  provision  has  no 
bearing  upon  the  law  under  consideration. 
The  supreme  court  of  California  in  Re  Ma- 
dera Irrig.  Dist.  Bonds  (1891)  92  Cal.  296, 
14  L.R.A.  755,  27  Am.  St.  Rep.  106,  28  Pac. 
272,  said:  "The  members  of  the  two  houses 
are  the  constitutional  agents  of  tne  public 
will    in   every   district   or   locality   of   the 
state,  and  they  may  therefore  so  arrange  the 
powers  to  be  given  and  executed  therein  as 
convenience,  the  efficiency  of  administration, 
and  the  public  good  may  seem  to  require, 
by  committing  some  functions  to  local  juris- 
dictions already  established,  or  by  establish- 
ing local  jurisdictions' for  that  purpose."    In 
People  ex  rel.  Wilson  v.  Salomon,  51  III. 
37,  the  supreme  court  of  Illinois  said:  "The 
Constitution  nowhere  commits  corporate  ob- 
jects or  purposes  irrevocably  to  authorities 
now  existing,  nor  does  it  prohibit  the  com- 
mittal of  them  to  such  corporate  authority 
as  may  be  called  into  life  by  the  same  law 
which  creates  the  subject  and  commits  it  to 
their  jurisdiction."     We  have  no  doubt  of 
the  correctness  of  the  general  rules  of  law 
thus  laid  down,  and  may  rest  our  decision 
on  this  branch  of  the  case  upon  principles 
analogous  to  those  indicated,  supplemented 
by  our  organic  law  and  the  provisions  of  the 
act  under  consideration.    Section  6,  art.  16, 
of  the  Constitution  is  as  follows:  "The -leg- 
islative assembly  may  provide  for  the  elec- 
tion or  appointment  of  such  other  county, 
township,  precinct,  and  municipal  ofiicers  as 
public  convenience  may  require,   and  their 
terms  of  office  shall  be  as  prescribed  by  law, 
not  in  any  case  to  exceed  two  years,  except 
as  in  this  Constitution  otherwise  provided." 
Section  3  of  the  drainage  district  law  pro- 
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vides  that  the  board  of  county  commission- 
era  of  each  organized  county  in  the  state 
which  may  desire  to  avail  itself  of  the  bene- 
fits of  the  act  shall  appoint  one  drain  com- 
missioner. This  officer  is  thereafter  referred 
to  as  the  county  drain  oommissioner,  and 
his  term  of  office  is  fixed  at  two  years.  The 
law  then  provides  that  the  amounts  of  the 
assessments  shall  be  collected  through  the 
agency  of  the  regular  county  officers.  We 
have  then  a  case  in  which  the  legislature 
has  availed  itself  of  the  ordinary  machinery 
of  the  county  government,  supplemented  by 
the  appointment  of  one  additional  officer,  for 
the  purpose  of  carrying  the  law  into  effect. 
We  find  no  constitutional  objection  to  this. 
See  Re  Senate  Bill,  12  Colo.  188,  21  Pac. 
481;  State  ex  rel.  Quintin  v.  Edwards,  38 
Mont.  250,  99  Pac.  940.  In  fact,  it  appears 
to  us  to  be  an  expeditious  and  inexpensive 
method  of  carrying  out  the  provisions  of  the 
law.  See  2  Cooley,  Taxn.  3d  ed.  pp.  1237, 
1238. 

Having  decided  that  the  legislature  had 
the  power  to  provide  for  a  system  of  drain- 
age for  the  purpose  of  reclaiming  agricul- 
tural lands,  when  such  drainage  is  conducive 
to  the  general  public  welfare,  and  that  the 
special  assessments  therefor  are  not  taxes  in 
the  sense  in  which  that  word  is  used  in  the 
Constitution  and  general  statutes,  there 
must  of  necessity  be  some  legal  method  of 
cigrying  forward  the  legislative  will  that 
such  law  should  be  put  into  useful  opera- 
tion. This  law  provides  that,  upon  filing 
the  application  for  the  drain  with  the  com- 
missioner, he  shall  first  examine  the  rule 
of  the  proposed  drain,  and  determine  wheth- 
er in  his  opinion  it  is  necessary  and  condu- 
cive to  the  improvement  or  reclamation  of 
agricultural  lands,  public  health,  conven- 
ience, or  welfare  that  the  application  should 
be  granted.  And  "if,  within  twenty  days 
after  the  making  of  such  first  order  of  de- 
termination, all  the  persons  through  whose 
lands  the  proposed  drain  is  to  pass  shall 
not  have  executed  a  release  of  the  right  of 
way,  and  all  damages  on  account  thereof, 
the  county  drain  commissioner  shall,  as  soon 
as  practicable,  make  application  to  the  dis- 
trict court  .  .  .  for  the  appointment  of 
three  disinterested  commissioners  .  .  . 
to  determine  the  necessity  therefor,  and  for 
the  takinpr  of  private  property  for  the  use 
and  benefit  of  the  public  for  the  purpose 
thereof,  and  the  just  compensation  to  be 
made  therefor.'*  These  commissioners  "shall 
be  sworn  ...  to  well  and  truly  deter- 
mine the  necessity  for  such  drain,  and  the 
taking  of  private  property  for  the  use  and 
benefit  of  the  public  for  the  purpose  there- 
of, and  the  just  compensation  to  be  paid 
therefor."  In  case  the  special  commission- 
en  shall  decide  that  the  drain  is  unneces- 
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sary,  ^he  proceedings  must  be  dismissed. 
Every  reasonable  safeguard  appears  to  have 
been  provided  for  the  protection  of  the  tax- 
payer against  arbitrary  action  on  the  part 
of  the  authorities. 

No  constitutional  provision  has  been 
called  to  our  attention  which,  in  our  judg- 
ment, in  any  way  limits  the  general  power 
of  the  legislative  assembly  to  enact  laws, 
and  we  therefore  hold  tiiat  the  court  below 
was  correct  in  declaring  this  law  valid. 

The  judgment  and  order  appealed  from 
are  affirmed. 

Brantly,  Ch.  J.,  and  Holloway,  J.,  con- 
cur. 
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y. 

IRA  MONTGOMERY. 

(81  Ohio  St.  426,  91  N.  E.  181.) 

Carrier  »  Injury  to  passenger  ~  negli- 
gence of  lessee  carrier. 

1.  A  common  carrier,  being  the  owner  of 
its  track,  is  liable  to  its  passenger  for  an 
injury  received  in  a  collision  between  its 
car  and  the  car  of  another  carrying  com- 
pany which  it  admits  to  the  joint  use  of 
its  track,  though  the  collision  may  result 
wholly  from  the  negligence  of  the  latter 
company. 

Same  —  right  to  Joint  action. 

2.  In  such  case,  the  liability  of  the  own- 
ing company  for  the  breach  of  its  contract 
of  carriage,  and  that  of  the  other,  for  its 
negligence,  may  be  enforced  in  the  same  ac- 
tion, and  the  fact  should  be  so  determined 
by  interrogatories  or  special  findings  that 
liability  for  compensation  to  the  injured 
passenger  may  ultimately  rest  upon  the 
company  whose  negligence  occasioned  the 
injury. 

(February  23,  1910.) 

Headnotes  by  the  Court. 

yote,  —  Carrier's  liahtlity  for  injury  to 
its  passenger  through,  negligence  of 
another  eotnpany  which  it  permits  to 
use  its  trades, 

A  railroad  company  owning  the  road  up- 
on which  it  was  running  a  car  in  which  a 
passenger  was  injured  by  a  collision  is  lia- 
ble for  such  injury  although  the  collision 
Avas  caused  by  the  fault  of  another  train 
run  by  its  permission,  by  another  company, 
on  the  same  road.  Illinois  C.  R.  Co.  v. 
Barron,  5  Wall.  90.  18  L.  ed.  591;  Big 
Sandy  &  C.  R.  Co.  v.  Blankenship  (Ky.)  118 
S.  W.  315;  Big  Sandy  &  C.  R.  Co.  v.  Blank- 
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ERROR  to  the  Circuit  Court  for  Lucas 
County  to  review  a  judgment  reversing 
a  judgment  of  the  Court  of  Common  Pleas 
in  favor  of  defendant  Maumee  Valley  Rail- 
ways &  Light  Company,  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendants' negligence.     Affirmed. 

Statement  by  Shanck,  J.: 

Montgomery  brought  suit  in  the  court  of 
common  pleas  against  the  Maumee  Valley 
Railways  &  Light  Company  and  the  Toledo 
Urban  &  Interurban  Railway  Company  to 
recover  on  account  of  personal  injuries  sus- 
tained by  him  while  a  passenger  on  a  car 
owned  by  the  Maumee  Valley  Company;  the 
injury  being  occasioned  by  a  collision  be- 
tween two  electric  cars,  one  owned  and  op- 
erated by  each  of  the  companies,  upon  a 
track  owned  by  the  Maumee  Company,  and 
used  by  both  compani^^s  in  the  operation  of 
their  traction  cars  under  a  running  arrange- 
ment which  we  do  not  find  stated  in  detail 
in  the  record.  In  his  petition,  the  plaintiff 
charged  that  both  cars  were  operated  negli- 
gently, and  that  that  negligence  combined 
to  cause  the  collision  in  which  he  was  in- 
jured. Both  companies,  in  their  separate 
answers,  admitted  the  joint  uee  of  the  track 
owned  by  the  Maumee  Company,  that  a  col- 
lision between  their  cars  occurred,  and  that 
the  plaintiff  sustained  some  injuries.  Each 
denied  the  allegations  of  neglig3nce  agiinst 
it.  On  the  trial,  evidence  was  introduced 
tending  to  show  negligtince  of  both  compa- 
nies. The  jury  returned  a  verdict  in  favor 
of  Montgomery  against  the  Urban  &  Inter- 
urban Company,  but  in  favor  of  the  Maume? 
Valley  Company.  Motions  for  a  new  trial 
were  filed  and  overruled,  and  judgment  was 
entered  upon  the  verdict.  On  petition  in  er- 
ror, as  shown  by  its  record,  the  circuit  court 
reversed  the  judgment  of  the  court  of  com- 
mon pleas  for  error  in  refusing  to  give  the 
following  instruction  which  was  requested: 


"If  the  jury  find  from  the  evidence  that 
the  Toledo  Urban  &  Interurban  Railwa^r 
Company  ran  its  car  over  the  tracks  of  the 
Maumee  Valley  Railways  &  Light  Company 
with  the  permission  or  the  knowledge  of 
the  Maumee  Valley  Railways  &  Light  Com- 
pany, then  the  said  the  Maumee  Valley  Rail- 
ways &  Light  Company  would  be  responsible 
for  accidents  caused  to  passengers  which  it 
itself  carries,  by  the  negligence  of  the  serv- 
ants or  agents  of  the  other  company  so  run- 
ning its  cars  over  its  track  by  its  permission 
or  with  its  knowledge.** 

The  circuit  court  also  specified  as  error, 
on  account  of  which  it  reversed  the  judg- 
ment, the  following  portions  of  the  instruc- 
tions given  by  the  common  pleas  judge  to 
the  jury: 

"The  servants  of  the  Maumee  Valley  Rail- 
ways &  Light  Company,  in  operating  the 
car  upon  which  plaintiff  was  riding,  were 
not  bound  to  foresee  or  anticipate  any  neig- 
ligent  act  on  the  part  of  the  employees  of 
the  car  of  the  Toledo  Urban  &  Interurban 
Railway  Company,  and  if  the  jury  find  that 
the  car  of  the  Maumee  Valley  Railways  & 
Light  Conlpany  had  come  to  a  stop  before 
the  collision,  and  the  jury  shall  further  fir  » 
that  the  collision  so  occurred  by  reason  of 
a  failure  on  the  part  of  an  eanployee  or  em- 
ployees of  the  Toledo  Urban  &  Interuiban 
Railway  Company  to  use  that  degree  of  care 
which  ordinarily  prudent  persons  under  l;ke 
or  similar  circumstances  would  have  used, 
then  you  are  instructed  that  your  verdict 
should  be  in  favor  of  the  defendant  ^he 
Maumee  Valley  Railways  &  Light  Com- 
pany." 

"The  jury  are  instructed  as  a  matter  of 
law  that,  in  determining  your  verdict  m 
this  case,  you  should  not  hold  the  ('efcndani. 
the  Maumee  Valley  Railways  &  Light  Com- 
pany liable  for  any  acts  of  negligence  whicu 
you  may  find  have  been  committed  by  the 
defendant  the  Toledo  Urban  A  Interurban 
Railway  Company.    You  should  not  charge 


enship,  133  Ky.  438,  23  L.R.A.(N.S.)  346, 
118  S.  W.  316;  Maumee  Valley  R.  &  Light 
Co.  V.  Montqomeby. 

The  fact  that  the  negligent  company 
which  caused  the  collision  was  in  the  hands 
of,  and  being  operated  by,  a  receiver,  does 
not  change  the  rule.  Denver  &  R.  G.  R. 
Co.  V.  Roller,  49  L.R.A.  77,  41  C.  C.  A.  22, 
100  Fed.  738. 

In  Eaton  v.  Boston  k  L.  R.  Co.  11  Allen 
500,  87  Am.  Dec.  730,  it  appeared  that  three 
railroads,  by  an  agreement  authorized  by 
statute,  were  using  a  common  track;  that 
the  driver  of  a  wagon  negligently  allowed 
the  wheels  of  the  wagon  to  get  caught  be- 
tween the  rails  and  the  planking  outside 
the  limits  of  the  highway,  which  necessi- 
tated the  stopping  of  the  defendant's  train, 
on  which  plaintifT  was  a  passenger;  that 
26  L.R.A.(N.S.) 


while  in  this  position,  the  train  of  another 
C4>mpany  negligently  ran  into  defendant's 
train,  thereby  injuring  plaintiff.  It  was 
held  that  defendant  could  not  escape  lia- 
bility for  injuries  occasioned  by  arrange- 
ments with  other  roads,  to  which  it  as- 
sented, by  which  the  safety  of  its  passen- 
gers was  endangerccl. 

See  also  Georgia  P.  R.  Co.  v.  Undemro-id, 
90  Ala.  49,  24  Am.  St  Rep.  756,  8  So.  116, 
in  which  it  was  held  that  a  carrier  was 
liable  for  an  injury  caused  by  a  collision 
due  to  the  leaving  of  a  loaded  car  on  a  ^pnr 
track,  in  dangerous  proximity  to  the  main 
track,  by  a  party  who  was  permitted  to 
take  charge  of  the  empty  cars,  left  on  th€ 
spur  track  for  his  use.  and  push  them  to 
the  place  where  they  wore  loaded  with  coal, 
and  push  them  l)ack  again. 
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^he  defendant  the  Maumee  Valley  Railways 
.&  Light  Company  in  this  case  with  any  act 
or  omission  or  any  mistake  which  you  find 
from  the  evidence  was  committed  by  the  de- 
fendant the  Toledo  Urban  &  Interurban 
Railway  Company,  or  its  servants/' 

The  same  view  of  the  liabilities  of  the 
companies  is  expressed  in  other  portions  of 
the  charge,  because  of  which  the  circuit 
-court  reversed  the  judgment.  The  circuit 
-court,  upon  reversing  the  judgment,  remand- 
ed the  cause  to  the  court  of  common  pleas 
for  a  new  trial. 

Messrs.  Smith  &  Bnkcr  for  plaintiff  in 
•«rror. 

Messrs.  John  R.  Kelly  and  Ashton  H. 
Coldham  for  defendant  in  error. 

Messrs.  Lloyd  &  Rctttg  and  King, 
Tracy,  Chaptean,  St  Welles  for  Interur- 
*ban  Company. 

Shauck,  J.,  delivered  the  opinion  of  the 
•court: 

The  view  which  the  trial  judge  consist- 
•ently  presented  to  the  jury,  both  in  giving 
instructions  and  refusing  instructions  re- 
■quested,  was  that  each  of  the  companies  was 
liable  to  the  plaintiff,  Montgomery,  if  his 
injury  was  caused  by  its  negligence  or  the 
negligence  of  its  servants,  but  that  neither 
•company  was  liable  on  account  of  the  neg- 
ligence of  servants  of  the  other.  With  re- 
spect to  the  Maumee  Company,  it  is  'to  be 
observed  that  it  was  the  carrier  of  Mont- 
gomery at  the  time  of  the  collision  which 
resulted  in  his  injury,  and  it  was  the  owner 
of  the  track  upon  which  the  collision  oc- 
curred. According  to  the  view  which  led  to 
the  judgment  in  its  favor  in  the  court  of 
•common  pleas,  it  is  without  liability  to 
its  own  passenger  on  account  of  injuries 
which  he  sustained  in  a  collision  which  re- 
«ulted  wholly  from  the  negligent  opciation 
•of  a  car  belonging  to,  and  operated  by,  an- 
other carrier,  which  it  had  admitted  to  the 
joint  use  of  its  track.  That  view  is  not  con- 
-sistent  with  either  the  considerations  in- 
volved or  the  adjudicated  cases.  The  ele- 
ments of  care  involved  in  the  contract  of 
carriage  embrace  all  conditions  which  af- 
fect the  passenger's  safety.  They  extend  to 
the  permitted  use  or  occupation  of  the  car- 
rier's track,  not  less  distinctly  than  to  the 
condition  of  the  track,  or  to  the  operation 
of  the  carrier's  own  cars.  No  principle  is 
suggested  which  would  afford  immunity  to 
the  owning  carrier  from  the  liability  for 
the  negligence  of  its  licensee  in  a  case  of 
this  character.  That  there  is  no  such  im- 
munity has  been  held  in  numerous  cases, 
among  which  arc:  Illinois  C.  R.  Co.  v. 
Barron,  5  Wall.  90,  18  L.  ed.  591;  Dela- 
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ware,  L.  &  W.  R.  Co.  v.  Salmon,  39  N.  J.  L. 
299,  23  Am.  Rep.  214;  Jefferson  v.  Chicago 
&  N.  W.  R.  Co.  117  Wis.  649,  94  N.  W. 
289;  Pennsylvania  Co.  v.  Ellett,  132  111.  654, 
24  N.  E.  559.  The  case  under  consideration, 
and  the  cases  citeJ,  are  quite  readily  dis- 
tinguished from  those  cases  in  wh'ch  a  com- 
pany owning  a  track,  and  leasing  it  to  an- 
other company  for  the  exclusive  operation 
of  trains  and  cars  thereon,  itself  wholly  ' 
ceases  to  operate  cars  and  trains.  In  such 
a  case  the  question  here  presented  could  not 
arise. 

it  is  urged  upon  our  attention  that  tho 
petition  does  not  allege,  and  the  evidence 
does  not  tend  to  show,  any  act  of  negligence 
participated  in  by  both  of  the  companies 
joined  in  the  action.  But  the  companies 
voluntarily  entered  into  such  relations  that 
the  negligence  of  either  might  have  caused 
the  collision  in  which  Montgomery  was  in- 
jured, or  it  might  have  been  caused  by  the 
negligence  of  both.  It  might  have  result- 
ed  from  the  sole  negligence  of  the  Inter- 
urban Company,  with  a  liability  against  it 
upon  that  ground,  with  a  concurrent  lia- 
bilit/  of  the  Maumee  Company  because  of 
the  breach  of  its  contract  of  carriage.  Such 
relations  are  alleged  in  the  pleading?  and 
they  appear  in  the  evidence.  The  original 
plaintiil  was  wholly  without  fault  contribu- 
ting to  his  injury.  His  right  to  recover 
against  one  or  both  of  the  companies  is  en- 
tirely clear.  If  the  collision  resulted  solely 
from  the  negligence  of  the  Interurban  Com- 
pany, the  liability  should  ultimately  fall 
upon  it.  But  that  liability  may  be  enforced 
in  the  same  action  as  the  liability  of  the 
Maumee  Company  for  the  breach  of  its  con- 
tract. The  original  plaintiff  was  obliged 
neither  to  waive  his  right  of  action  against 
cither  company,  nor  to  choose  at  his  peril 
against  which  company  he  would  bring  his 
action.  We  are  aware  of  no  rule  of  law 
which  requires  several  actions  to  determine 
the  rights  and  liabilities  of  the  parties  in 
such  a  case.  That  they  may  be  determined 
in  one  action  appears  from  Morris  v.  Wood- 
burn,  67  Ohio  St.  330,  48  N.  E.  1097;  Chi- 
cago V.  Robbins,  2  Black,  418,  17  L.  ed.  298; 
Rochester  v.  Campbell,  123  N.  Y.  405,  10 
L.R.A.  393,  20  Am.  St.  Rep.  760,  25  N.  E. 
937. 

The  original  plaintiff,  upon  the  principles 
already  stated,  may  be  entitled  to  judgment 
against  both  companies,  though,  of  course, 
he  is  entitled  to  but  one  satisfaction.  It 
will  be  proper  upon  a  retrial  of  the  cause, 
as  it  would  have  been  upon  the  original 
trial,  by  special  interrogatories  to  the  jury 
and  the  action  of  the  court  upon  its  answers 
thereto,  to  determine,  if  such  shall  appear 
to  be  the  truth,  that  the  Interurban  Com- 
pany is  liable  because  of  its  sole  negligence. 
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and  the  Maumee  Company  because  of  its 
breach  of  contract,  the  execution  to  run 
firstly  against  the  former  company,  and  if 
it  be  not  satisfied,  then  against  the  latter. 
The  Circuit  Court  properly  reversed  the 
judgment  and  remanded  the  cause  for  a  new 
trial,  and  its  judgment  will  be  affirmed. 

Judgment  affirmed. 

Snminers,    Ch.,   J.,   and   Crew,    Spear, 
Davis,  and  Price,  JJ.,  concur. 


VERMONT  SUPREME  COURT 

STATE   OF   VERMONT 

V. 

ELROY  KENT. 
f—  Vt  — ,  74  Atl.  389.) 

Handwrltinic  —  marks  —  comparison. 

1.  For  purposes  of  identifying  one  ac- 
cused of  crime,  a  date  and  initial  carved  in 
wood  at  the  time  and  near  the  place  where 
the  crime  was  committed  are  admissible  in 
evidence,  if  they  contain  pecularities  of 
pimctuation  and  formation  which  are  shown 
to  be  habitual  with  accused. 

Evidence  — corroboration  —  fact. 

2.  To  corroborate  a  witness  testifying  to 
an  admission  by  one  accused  of  crime,  that 
he  carved  his  initials  in  a  door  near  the 
place  of  the  crime  on  its  date,  evidence  is 
admissible  that  the  initials  were  actually 
carved  at  the  time  and  place  mentioned. 

Same  ^  incluslveness  ^  effect. 

3.  Dates  anA,  initials  carved  in  wood  at 
the  time  and  near  the  place  of  the  commis- 
sion of  a  crime  are  not  inadmissible  in  evi- 
dence against  one  as  to  whom  a  basis  of 
comparison  has  been  established  by  show? 
ing  from  genuine  writings  an  habitual 
peculiarity  in  punctuation  and  the  forma- 
tion of  letters,  on  the  ground  that  the  evi- 
dence is  inconclusive. 

(November  12,  1909.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Rutland  County  Court  made  during 
the  trial  of  an  indictment  charging  him  with 

Note.  ^  While  an  extended  search  has 
failed  to  disclose  any  cases  passing  upon 
the  use  of  punctuation  marks  as  a  means  of 
identifying  writing  or  carving,  no  reason  is 
perceived  why  peculiarities,  of  punctuation 
should  not  be  used  as  a  means  of  identifi- 
cation as  well  as  peculiarities  in  spelling 
or  writing. 

As  to  comparison  of  marks  an^  spelling, 
see  note  appended  to  Re  Hopkins,  65  L.R.A. 
95,  and  for  other  phases  of  proof  of  hand- 
writing, see  the  note  to  State  v.  Ryno,  64 
L.R.A.  303,  and  other  notes  referred  to  there- 
in. 
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murder  which  resulted  in  a  verdict  of  goiltj. 
Overruled. 

Tlie  facts  are  stated  in  the  opinion. 

Mr.  Ernest  H.  O'Brien  for  defendant. 

Messrs.  John  6.  Sargent,  Attorney  Gen- 
eral, and  Joseph  C.  Jones  for  the  State. 

Munson,  J.,  delivered  the  opinion  of  the 
court: 

The   respondent  stands   convicted   of  the 
murder  of  Delia  Congdon,  who  lived  alone 
in  the  east  part  of  Wallingford,  and  w^hose 
body  was  found  in  her  house  about  noon  on 
the  24th  day  of  July,  1908,  in  a  condition 
wnich  indicated  that  she  had  been  ravished, 
and  with  several  deep  cuts  upon  the  bead. 
The  respondent  escaped  from  the  state  hos- 
pital for  the  insane  at  Waterbury  on  the 
11th  of  July,  was  seen  in  the  east  part  of 
Wallingford  by  several  persons  between  the 
11th  and  24th,  and  was  arrested  at  Pitta- 
field,  Massachusetts,  in  the  following  Octo- 
ber.    There  was  evidence  that  he  was  seen 
on  the  22d  of  July,  about  3  miles  from  the 
Congdon  house,  at   a  deserted  building  known 
as  the  "Monadnock  Club  House,''  and  that 
on  the  26th  there  was  found  carved  on  a 
door  in  the  Buflfum  house,  a  deserted  build- 
ing about  f  of  a  mile  from  the  club  house, 
the  following  date,   "July.   22.    1908,"  and 
below  it  the  name  "£.  Kent;"  each  punc- 
tuated as  shown.     The  barn  on  the  Cong- 
don place  stood  within  a  hundred  feet  of 
the    house,    with    the   side    containing   the 
double   doors   facing   the   window   of   Miss 
Congdon's  bedroom.     There  was  no  evidence 
that  the  respondent  had  been  seen  in  the 
immediate  vicinity  of  the  Congdon  house; 
but  there  was  evidence  of  his  having  stated 
that  he  passed  the  night  of  the  23d  in  the 
Congdon  barn,  and  that  he  saw  the  deceased 
through   a   crack   in   the  bam   door  when 
she  got  up,  and  that  he  went  there  for  that 
purpose.     There    was    also    evidence    that 
some  new  hay  had  been  put  on  the  barn 
floor  on  the  22d  of  July,  and  that  on  the 
26th    the    letters    "E.    K.,"    punctuated  as 
shown,    were    found    carved    on    the    inner 
side  of  the  barn  door,  and  that  some  freshly 
whittled  shavings  of  the  same  kind  of  wood 
as  the  door  were  found  'on  the  hay  directly 
beneath    the    carving,    and    that,    a    little 
further   back   from  the  door,  there  was  a 
hollow  in  the  hay  which  looked  as  though 
some  one  had  lain  there.     There  was  also 
the  testimony  of  an  officer  that  in  pursuing 
his  investigations  he  had  foimd  the  letters 
"E.  K."  cut  in  several  places  in  other  towns, 
and  that  he  afterwards  told  the  respondent 
about  his  finding  these  cuttings,  and  wiiere 
he  had  found  them,  and  that  the  respondent 
said  he  had  been  to  those  places  and  cut  hit 
initials  there.    The  state  introduced  in  evi- 
dence a  piece  of  wood  taken  from  the  bandit 
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of  m  lawn  mower  used  at  Waterburj^  on 
which  there  was  printed  with  a  lead  pencil 
the  name  "*£.  Kent,"  in  capital  letters,  and 
punctuated  as  shown.  The  state  also  in- 
troduced a  memorandum  book  which  con- 
tained many  entries  of  dates  ivt  September 
and  October,  1908,  and  a  letter  bearing  date 
October  23,  1908,  addressed  to  the  superin- 
tendent at  Waterbury,  both  of  which  were 
ID  the  respondent's  possession  at  the  time  of 
his  arrest.  All  these  writings  are  the  un- 
questioned work  of  the  respondent,  and  no 
objection  was  made  to  their  admission.  The 
state  then  offered  sections  taken  from  the 
Buffum  and  Congdon  doors,  on  which  were 
the  cuttings  above  described.  The  defense 
objected  to  the  admission  of  these  on  the 
ground  that  there  was  nothing  in  the  case 
to  connect  the  respondent  with  them;  but 
the  court  received  them,  and  the  respondent 
excepted.  It  is  now  urged  in  support  of  the 
exception  that  the  handwriting  of  a  person 
affords  no  standard  of  comparison  that  can 
justify  the  admission  of  carved  letters  or 
numerals  on  the  ground  of  similarity.  The 
question  thus  raised  is  the  only  one  in  the 
case. 

It  is  not  necessary  to  trace  the  uncertain 
steps  by  which  the  law  of  this  subject 
reached  its  present  state,  nor  to  consider  the 
varied  holding^  which  prevail  in  different 
jurisdictions.  It  has  long  been  the  settled 
doctrine  of  this  state  that,  when  the  gen- 
uineness of  a  writing  is  in  question,  other 
writings  admitted  or  proved  to  be  genuine 
may  be  received  and  submitted  to  the  jury 
for  the  purpose  of  comparison,  although  not 
otherwise  material  to  the  issue.  Adams  v. 
Field,  21  Vt.  256.  The  law  formerly  con- 
lined  this  proof  to  civil  cases;  but  our  court 
has  allowed  it  in  criminal  cases  also,  and 
this  practice  is  now  almost  universal. 
State  v.  Ward,  39  Vt.  225;  Wigmore,  Ev.  § 
1991,  note  11;  1  Best,  Ev.  •347.  It  has 
been  doubted  whether  signatures  made  by 
a  cross  are  capable  of  proof  by  comparison; 
but  the  evidence  has  been  allowed  in  cases 
where  some  marked  peculiarity  of  the  char- 
acter could  be  pointed  out.  Note  65  L.R.A. 
95.  See  Sanborn  v.  Cole,  63  Vt.  590,  14 
L.R.A.  208,  22  Atl.  716.  We  know  of  no 
case  in  which  the  evidentiary  effect  of 
punctuation  marks  has  been  passed  upon; 
but  learned  writers  have  spoken  of  the  use 
made  of  them  as  one  of  the  means  for 
testing  the  authenticity  of  a  writing.  I 
Greenl.  Ev.  §  681,  note  b. 

All  the  letters  in  the  carved  inscriptions 
are  like  the  capitals  of  print,  while  the  capi- 
tals contained  in  the  book  and  letter  are 
those  of  ordinary  handwriting.  The  numer- 
als contained  in  the  Buffum  house  inscrip- 
tion are  repeated  many  times  in  the  book; 
but  it  is  urged  that  there  can  be  no  fair 
26  L.Il.A.(N.S.) 


comparison  between  them  because  of  the 
difference  in  the  tools  and  methods  em- 
ployed in  making  them.  Passing  these 
matters  wherein  the  genuine  and  disputed 
writings  differ,  we  take  up  the  method  of 
punctuation,  a  feature  of  the  writings  to 
which  the  objection  just  stated  has  no  ap- 
plication. The  memorandum  book  contains 
on  different  pages  fifteen  complete  dates  in 
regular  form,  and  the  letter  has  two  more, 
making  a  total  of  seventeen,  in  all  but  one 
of  which  the  name  of  the  month  is  abbre- 
viated. One  of  the  entries  is  entirely  with- 
out punctuation.  All  the  others  have  a 
period  after  the  month,  a.  period  after  the 
day  of  the  month,  and  no  mark  after 
the  year,  with  the  possible  exception  of 
a  period  after  the  year  in  one  instance 
where  the  nature  of  an  indistinct  mark 
cannot  be  determined.  So  we  have  in 
the  conceded  writings  an  entire  uniformity 
in  the  manner  of  punctuating  a  full  date, 
which  corresponds  with  the  method  em- 
ployed in  the  carved  date  in  question,  and 
this  uniform  practice  includes  an  omission 
of  the  period  at  the  end  of  the  entry. 

It  may  be  said  that  the  period  after  the 
month  is  called  for  by  the  abbreviation,  that 
some  punctuation  mark  is  needed  to  sepa- 
rate the  figures  representing  the  day  of 
the  month  from  those  designating  the  year, 
and  that  there  is  no  necessity  for  a  period 
at  the  close  of  the  entry.  In  view  of  these 
possible  suggestions,  a  further  examination 
of  the  dates  is  advisable.  The  month  named 
in  the  excepted  instance  is  July,  which  is 
the  month  named  in  the  Buffum  house  in- 
scription, and  ilk  both  instances  the  word  is 
followed  by  a  period,  as  in  the  cases  of 
abbreviation.  Moreover,  the  book  contains 
forty  consecutive  entries  giving  the  day 
of  the  week  in  unabbreviated  form,  and  the 
figures  designating  the  day  of  the  month, 
but  without  the  year  being  given,  and  in 
almost  every  instance  the  name  of  the  day 
is  separated  from  the  figures  by  a  period. 
This  indication  of  the  respondent's  tendency 
to  make  a  free  and  unnecessary  use  of  the 
period  in  writing  dates  renders  its  invari- 
able, or  almost  invariable,  omission  at  the 
end  of  a  completed  date  a  noticeable  trait. 
It  may  be  said,  further,  with  reference  to 
the  incomplete  dates,  that,  while  there  are 
a  few  entries  at  the  commencement  of  the 
series  in  which  the  figures  giving  the  day 
of  the  month  are  followed  by  a  period,  the 
list  concludes  with  twenty-nine  consecutive 
entries  in  which  the  line  closes  without  a 
period,  as  in  the  case  of  the  completed  dates. 
It  is  manifestly  the  habit  of  the  writer  to 
use  the  period  as  a  mark  of  separation,  and 
not  as  a  terminn]  character. 

It  will  be  noticed  that  this  is  not  strictly 
a  comparison  of  handwriting.     It  is  rather 
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the  proof  of  a  habit  regarding  the  use  of  a 
character  which,  as  ordinarily  made  and  as 
made  in  this  case,  affords  no  opportunity 
for  the  development  of  individual  character- 
istics capable  of  detection.  This  branch  of 
the  law  of  the  subject  is  well  recognized  and 
may  be  illustrated  by  the  proof  arising  from 
the  misuse  of  capitals  or  habitual  mistakes 
in  spelling.  If  a  writer  invariably  makes 
the  same  mistake,  or  always  adopts  the 
same  of  two  or  more  legitimate  methods 
which  present  substantial  dilTerences,  his 
practice  therein  is  a  circumstance  which 
makes  his  genuine  writings  available  to 
establish  the  authenticity  of  a  disputed  one. 
In  this  case  we  have  an  entry  of  sufficient 
scope  to  admit  of  several  variations,  repeat- 
ed a  sufficient  number  of  times  to  constitute 
a  fair  test,  and  almost  complete  uniformity 
The  question  here  is  not  whether  the  char- 
acter is  similar  in  appearance,  but  whether 
it  is  present  or  absent  in  this  or  that  partic- 
ular place. 

It  remains  to  examine  that  part  of  the  in- 
scription which  consists  of  the  respondent's 
name,  and  the  letters  "E.  K."  found  on  the 
Congdon  barn  door,  in  connection  with  the 
respondent's  name  as  printed  on  the  handle 
of  the  lawn  mower.  The  letters  involved  in 
this  inquiry  are  all  in  the  style  of  type- 
printed  capitals.  The  objection  based  on 
the  difference  in  the  tools  employed  to  make 
the  acknowledged  and  disputed  characters 
has  less  importance  than  might  attach  to  it 
in  some  cases,  from  the  fact  that  the  letters 
to  be  compared  are  composed  entirely  of 
straight  lines.  We  have  two  letters  E  in 
the  acknowledged  inscription  and  three  in 
the  disputed  ones.  It  is  noticeable  that  all 
of  them  are  narrow  in  proportion  to  their 
length,  and  as  compared  with  the  other  let- 
ters. The  three  letters  K  are  substantially 
alike,  except  that  the  lower  diagonal  line  on 
the  lawn  mower  was  prolonged  until  the 
pencil  ran  off  the  wood.  They  are  peculiar- 
ly constructed,  in  that  the  diagonal  lines 
leave  the  upright  line  at  an  angle  that 
would  require  a  greatly  disproportionate 
length  to  bring  the  outer  ends  in  line  with 
the  ends  of  the  upright  line,  while,  with  the 
exception  mentioned,  the  extension  is  very 
much  less.  Both  the  penciled  N  and  the 
carved  one  are  much  shorter  than  the  other 
letters,  and  are  like  each  other,  and  different 
from  the  rest,  in  respect  to  the  slant  given 
them.  We  think  the  peculiarities  noted  are 
such  as  justify  the  comparison,  notwith- 
standing the  difference  in  the  methods  of 
inscribing. 

But  the  respondent's  connection  with  the 
cannng  in  the  Congdon  bam  does  not  depend 
entirely  upon  the  similarity  of  letters.  The 
evidence  of  the  respondent's  admission  that 
he  passed  the  night  of  the  23d  in  this  barn, 
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the  evidence  tending  to  show  a  practice  of 
cutting  his  initials  as  a  pastime,  the  evi- 
dence that  the  hay  was  thrown  upon  the 
bam  floor  on  the  22d,  and  that  fresh  whit* 
tlings  were  found  on  this  hay  just  below  the 
carving,  were  evidence  tending  to  show  that 
the  respondent  made  the  letters.  In  this 
state  of  the  evidence,  the  fact  that  the  let- 
ters were  there,  without  proof  of  the  hand- 
writing, would  be  evidence  confirmatory  of 
the  testimony  of  the  witness  regarding  the 
respondent's  admission.  The  exception  to 
each  exhibit  was  put  upon  the  ground  that 
there  was  nothing  in  the  case  to  connect  the 
respondent  with  it,  and  as  against  this  ob- 
jection the  exception  to  the  admission  of 
the  barn  exhibit  could  be  overruled  on  the 
ground  just  considered;  but  we  give  the 
exception  the  scope  it  was  doubtless  intend- 
ed to  have,  and  make  no  distinction  between 
the  two  exhibits  in  our  treatment  of  the 
case. 

It  cannot  be  said  that  the  evidence  afford- 
ed by  a  comparison  of  these  exhibits  with 
the  acknowledged  writings  was  too  incon- 
clusive to  justify  their  admission.  The 
question  is  not  one  of  conclusiveness,  but  of 
relevancy.  The  holdings  upon  another 
branch  of  the  subject  may  properly  be  con- 
sidered in  this  connection.  When  the  hand- 
writing of  a  person  is  to  be  proved  by  the 
testimony  of  one  who  has  seen  him  write, 
and  so  has  in  mind  a  standard  by  which  to 
test  the  writing  in  question,  it  is  sufficient 
if  the  witness  has  seen  the  party  write  once, 
even  though  it  were  years  before,  and  al- 
though the  writing  was  only  his  signature. 
1  Best,  Ev.  •  327;  Re  Diggins,  68  Vt.  198, 
34  Atl.  696;  Redding  v.  Redding,  69  Vt. 
500,  38  Atl.  230.  When  the  handwriting  of 
a  person  is  to  be  proved  by  one  who  has 
acquired  a  knowledge  of  the  handwriting  in 
question  through  a  correspondence  carried 
on  in  circumstances  which  justified  a  belief 
that  the  letters  received  were  from  such 
person  and  in  his  hand,  it  is  said  tliat  the 
number  of  letters  or  the  quantity  of  writ- 
ing which  the  witness  may  have  received  is 
entirelv  immaterial  as  far  as  the  admissi- 
bility  of  the  evidence  is  concerned.  1  Best, 
Ev.  •329 ;  Wigmore,  Ev.  §  707.  In  either  of 
these  cases,  the  witness  may  be  a  person  of 
less  than  ordinary  experience  and  intelli- 
gence in  the  use  and  observation  of  hand- 
writing. Writers  have  often  commented  on 
the  uncertainties  attending  evidence  of  this 
character:  but  its  admissibilitv  remains 
unquestioned.  So,  when  the  genuineness  of 
a  writing  is  to  be  determined  by  the  jury 
from  a  comparison  with  exhibited  and  con- 
ceded standards,  the  basis  of  comparison 
may  be  slight,  and  yet  be  adequate  in  law. 
We  are  satisfied  that  the  acknowledged  writ- 
ings of  the  respondent  afforded  a  basis  of 
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'Comparison  with  the  disputed  inscriptions 
which  made  the  latter  relevant  to  the  in- 
•quiry,  and  it  is  certain  that  we  have  no  rule 
^hat  requires  the  exclusion  of  relevant  evi- 
dence for  lack  of  weight.  The  evidence  was 
admissible.  Its  weight  was  for  the  jury, 
•and  it  is  to  be  presumed  that  the  Jury  were 
4dded  in  their  consideration  of  it  by  suitable 
instructions. 

Judgment  that  there  was  no  error  in  the 
proceedings,  and  that  the  respondent  take 
nothing  by  his  exceptions. 


WASHINGTON  SUPREMB  COI7RT. 

GALENA  NATIONAL  BANK,  Appt, 

V. 

E.  RIPLEY,  Respt. 

(65  Wash.  615,  104  Pac.  807.) 

"New  trial  -»  abuse  of  discretion  —  con- 
trol. 

1.  The  rule  that  the  granting  of  a  new 
"trial  cannot  be  reversed  except  for  abuse  of 
discretion  does  not  apply  when  the  entire 
record  shows  that  the  evidence  necessarily, 
and  without  conflict,  sustains  the  verdict 
or  finding,  and  that  it  admits  of  no  other 
conclusion. 


Same  —  newly    discovered    evidence  — 
lost  document. 

2.  The  finding  of  a  letter  the  contents  of 
which  a  witness  has  been  permitted  to  state 
at  the  trial,  as  a  lost  document,  is  not  such 
newly  discovered  evidence  as  to  sustain  the 
granting  of  a  new  trial. 

Note  —  consideration  —  covering  defal- 
cation. 

8.  The  fact  that  bank  officers  desire  to 
adjust  a  defalcation  of  a  bank  employee 
before  the  arrival  of  the  bank  examiner 
does  not  of  itself  show  an  unlawful  and  in- 
valid consideration  for  a  note  given  to  cover 
the  shortage. 

Same  -*  agreement  not  to  prosecute. 

4.  Forebearance  by  a  bank  to  prosecute 
a  defaulting  officer,  or  prove  a  claim  against 
his  estate,  is  a  good  and  valid  consideration 
for  a  note  given  by  his  son  to  cover  t)ie 
shortage. 

(November  .12,  1909.) 

APPEAL  by  plaintiff  from  an  order  of 
the  Superior  Court  for  King  County 
granting  a  new  trial  after  ordering  judg- 
ment for  plaintiff  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on 
certain  promissory  notes.  Reversed. 
The  facts  are  stated  in  the  opinion. 


note.  —  Validity  of  obligation  given 
hank  as  affected  by  concetUtnent  of 
illegal  transactions  from  batik  ev- 
aminer. 


No  other  case  has  been  found  where,  as 
in  Galena  Nat.  Bank  v.  Riplet,  the  ques- 
tion arose  as  to  the  effect^  on  a  note  given 
ja  bank  by  a  third  person  to  cover  the  short- 
age caused  by  the  defalcation  of  an  em- 
ployee, of  the  fact  that  the  bank  officers 
desired  to  adjust  the  defalcation  before  the 
arrival  of  the  bank  examiner,  where  there 
was  independent  ffood  consideration  for  the 
note  consisting  of  forbearance  to  press  the 
<ivil  claim  against  the  employee  or  his 
estate. 

In  First  Nat  Bank  v.  Felt,  100  Iowa, 
^80,  69  N.  W.  1057,  one  who  executed  a 
note  for  the  sole  purpose  of  accommodat- 
ing a  bank,  and  to  take  the  place,  on  the 
books,  of  a  note  given  the  bank  by  one  of 
its  debtors  who  was  indebted  thereto  in 
•excess  of  the  per  cent  permitted  by  law, 
and  thus  protect  the  bank  from  criticism 
which  would  otherwise  be  forthcoming  from 
the  comptroller,  was  held  not  liable  in  a 
fluit  brought  by  the  bank  for  its  collection. 
It  appeared  especially  in  this  case  that  the 
rights  of  creditors  were  not  involved. 

However,  in  State  Bank  v.  Forsyth 
(Mont.)  108  Pac.  914,  one  who  at  the  re- 
<]uest  of  the  cashier  of  a  bank  executed  a 
note  to  a  bank  to  take  up  notes  of  the  cash- 
ier, which  the  latter  said  would  not  look 
well  to  the  bank  examiner,  was  held  liable 
thereon  in  a  suit  brought  for  its  collec- 
tion by  the  bank,  upon  the  ground  that  he  uiue. 
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was  not  such  an  innocent  party  as  to  permit 
him  to  take  advantage  of  the  defense  of 
want  of  consideration.  The  court  in  this 
case,  after  holding  that  the  acts  of  the 
cashier  were  not  chargeable  to  the  bank, 
said  that  the  maker  of  the  note  was  charge- 
able with  knowledge  of  a  statute  making  it 
a  penal  offense  to  knowingly  make  false 
entries  in  the  books  of  a  bank,  or  to  know- 
ingly subscribe  or  exhibit  false  papers  with 
intent  to  deceive  the  state  bank  examiner, 
and  with  notice  that  it  was  the  cashier's 
purpose  to  violate  it. 

So,  in  Allen  v.  First  Nat.  Bank,  127  Pa. 
51,  14  Am.  St.  Rep.  829,  17  Atl.  886,  it 
seems  to  have  been  held  that  the  maker  of 
a  note  at  the  request  of  a  cashier  cannot 
defend  in  a  suit  thereon  by  the  bank,  upon 
the  ground  that  the  note  was  made  to  cover 
up  from  the  bank  examiner  the  fact  that 
the  bank  had  loaned  to  the  firm  of  which 
the  cashier  was  a  member  in  excess  of  10 
per  cent  of  its  capital  stock. 

In  Murphy  v.  Gumaer,  18  Colo.  App. 
183,  70  Pac.  800,  notes  given  for  the  ac- 
commodation of  a  bank,  and  for  the  pur- 
pose of  concealing  from  the  bank  examiner 
the  fact  that  the  bank  had  loaned  money 
to  an  amount  beyond  that  permissible  by 
statute,  were  held  valid  in  the  hands  of  a 
receiver  of  the  bank,  on  the  ground  that  the 
maker,  by  giving  the  bank  the  appearance 
of  holding  genuine  assets,  was  estopped  as 
against  creditors  to  say  that  such  notes 
were  other  than  what  on  their  faces  they 
purported  to  be,  or  that  the  appearance 
which  was  given  to  the  books  was  not  gen- 
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Messrs.  Charles  £.  Congleton  and  Milo 
A.  Root,  for  appellant: 

Forbearance  by  the  bank  to  prosecute 
the  defaulting  officer  constituted  a  lawful 
consideration  for  the  notes. 

Carpenter  y.  Page,  144  Mass.  315,  10  N. 
E.  863;  BoUin  v.  Metcalf,  6  Wyo.  1,  71  Am. 
St.  Rep.  898,  42  Pac.  12,  44  Pac.  694;  Ather- 
ton  V.  Marcy,  59  Iowa,  660,  13  N.  W.  759; 
Holm  V.  Sandberg,  32  Minn.  427,  21  N.  W. 
416;  Bowen  v.  Tipton,  64  Md.  276,  1  Atl. 
861;  Martin  v.  Black,  20  Ala.  309;  Howe 
v.  Taggart,  133  Mass.  284;  Calkins  v.  Chan- 
dler, 36  Mich.  320,  24  Am.  Rep.  593;  Now- 
lin  V.  Wesson,  93  Ala.  509,  8  So.  800;  Tay- 
lor V.  Clark  (Tenn.  Ch.  App.)  35  S.  W.  442; 
Kayser  v.  Hodopp,  116  Ind.  428,  19  N.  E. 
297;  Watt  v.  Rice,  1  La.  Ann.  280;  Bis- 
singer  v.  Lawson,  67  Miss.  36;  Crook  v.* 
Scott,  65  App.  Div.  139,  72  N.  Y.  Supp.  516; 
9  Cyc.  Law  A  Proc.  pp.  311,  316,  335,  338, 
342;  Shaffer  v.  Ryan,  84  Ind.  140;  McKin- 
ney  v.  Armstrong,  97  111.  App.  208;  Violett 
V.  Patton,  5  Cranch,  142,  3  L.  ed.  61. 

Messrs.  Byers  &  Byers  for  respondeat. 

Crow,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  commenced  by  the  Gale- 
na National  Bank,  a  corporation,  against  E. 
Ripley,  to  recover  the  amount  claimed  to 
be  due  on  three  promissory  notes.  On  trial 
without  a  jury  the  court  ordered  judgment 
in  favor  of  the  plaintiff.  Thereupon  the 
defendant  filed  a  motion  for  a  new  trial, 
which  was  sustained,  and  the  plaintiff  has 
appealed  from  the  order  granting  the  new 
trial. 

The  complaint  is  in  usual  form,  based 
upon  three  promissory  notes  executed  by 
the  respondent,  who  pleaded  want  of  con- 
sideration. The  evidence  discloses  the  fol- 
lowing facts:  That  respondent's  father  was 
for  many  years  cashier  of  the  appellant 
bank  at  Galena,  Illinois;  that  shortly  after 
his  death,  in  1893,  the  bank  discovered  that 
he  had  appropriated  its  funds  to  the  amount 
of  about  $4,700;  that  it  communicated  this 
fact  to  his  son,  the  respondent,  then  resid- 
ing in  Seattle,  Washington;  that  the  son 
expressed  a  desire  that  the  defalcation  be 
kept  quiet,  and  on  October  7,  1893,  executed 
and  delivered  his  notes  to  the  bank  there- 
for; that  the  respondent  has  since  made  re- 
newals, the  last  renewal  being  the  notes 
pleaded  in  the  complaint,  which  were  execut- 
ed on  February  14,  1905;  that  respondent 
has  at  different  times  made  payments  on 
the  notes  to  the  amount  of  about  $250; 
that  the  appellant  took  the  notes  for  the 
debt  of  the  father,  and  refrained  from  press 
ing  any  claim  against  his  estate;  and  that 
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the  deceased  left  an  estate  the  amount  of 
which  was  not  shown,  although  the  respond- 
ent alleged  in  his  answer  that  his  father  left 
an  estate,  and  offered  to  show  on  the  trial 
that  it  was  sufficient  in  amount  to  have 
paid  the  defalcation.  The  appellant  claims 
that,  as  a  consideration  for  the  notes,  it 
agreed  to,  and  did,  forbear  and  refrain  from 
making  any  claim  against  the  estate,  or  giv- 
ing publicity  to  the  defalcation,  doing  so 
at  the  respondent's  request.  The  respondent 
in  his  evidence  admits  the  execution  of 
the  notes,  and  that  he  made  the  partial 
payments  above  mentioned,  but  insists  that 
the  notes  were  given  without  any  valid  con- 
sideration, that  the  appellant  did  not  agree 
to  release  his  father's  estate,  and  that  th-^ 
notes  were  given  for  the  accommodation 
of  the  appellant  only,  so  that  they  might  be 
used  by  it  to  satisfy  the  bank  examiner, 
who  was  about  to  examine  and  check  up  the 
bank.  The  respondent  further  testified  that 
he  was  a  single  man  when  the  original  notes 
were  given,  that  he  has  since  married,  and 
that  the  indebtedness,  if  valid,  is  his  sepa- 
rate obligation.  The  trial  judge  announced 
his  decision  in  favor  of  the  appellant  bank 
for  the  full  amount  of  its  claim,  and  ad- 
judged the  same  to  be  the  respondent's  sepa- 
rate debt.  Thereupon  the  respondent  moved 
for  a  new  trial  on  the  following  grounds: 
(1)  Newly  discovered  evidence;  (2)  insuf- 
ficiency of  the  evidence;  and  (3)  error  of 
law  occurring  at  the  trial. 

In  granting  a  new  trial  the  trial  judge 
made  and  entered  a  written  order,  in  wli.e 
he,  in  substance,  stated  that,  after  having 
considered  an  additional  letter  produced  uo 
newly  discovered  evidence,  and  after  recon- 
sidering the  evidence  submitted  on  the  trial, 
he  failed  to  find  sufiicient  evidence  of  an 
alleged  agreement  on  the  part  of  the  appel- 
lant not  to  present  any  claim  against  the 
estate  of  the  deceased  father,  or  give  public- 
ity to  the  defalcation,  and  that  he  granted 
a  new  trial  upon  the  ground  that  the  record 
failed  to  show  any  lawful  consideration  for 
the  notes.  The  only  newly  discovered  evi- 
dence was  a  letter  from  the  cashier  of  the 
bank,  the  respondent  had  at  the  time  of 
the  trial  and  could  not  then  find,  but  which 
he  did  find  immediately  afterwards.  The 
letter  was  written  to  respondent  on  Septem- 
ber 18,  1903,  and,  after  stating  the  amount 
of  the  defalcation,  reads  as  follows:  *'\Vhat 
can  you  do  7  It  must  be  fixed  up  soon.  Ex- 
aminers may  drop  in  at  any  time.  Will  you 
give  your  note  for  six  or  twelve  months  int. 
6  per  cent,  with  what  security  you  can,  and 
send  it  now  so  it  can  be  entered  up  and 
books  made  right,  and  come  youreelf  late 
whenever  you  can  get  away?     Anything  1 
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can  do  will  do  gladly.  Attend  to  this  at 
once,  and  oblige."  The  respondeat  contends: 
That  the  order  granting  a  new  trial  should 
not  be  disturbed;  that  it  was  within  the 
discretion  of  the  trial  judge;  that  no  abuse 
of  discretion  has  been  shown ;  tfiat,  consider- 
ing the  newly  discovered  evidence  with  the 
evidence  previously  produced,  it  becomes 
apparent  that  there  never  was  any  con- 
sideration, lawful  or  otherwise,  for  the  notes ; 
and  that  the  appellant's  cashier  took  advan- 
tage of  the  respondent  by  prevailing  upon 
him  to  execute  the  notes  for  the  sole  pur- 
pose of  satisfying  the  bank  examiner. 

The  rule  that  an  order  granting  a  new 
trial  cannot  be  reversed  except  for  an  abuse 
of  discretion  does  not  apply  when  the  entire 
record  shows  that  the  evidence  necessarily, 
and  without  conflict,  sustains  the  verdict  of 
the  jury  or  finding  of  Uie  trial  court,  that 
it  admits  of  no  other  conclusion,  and  that 
there  is  no  competent  or  material  evidence 
to  the  contrary.  The  letter  contains  no  new- 
ly discovered  evidence,  being  cumulative 
only.  On  the  trial  the  respondent  testitied 
that  either  that  or  some  other  similar  let- 
ter had  been  mislaid  by  him  and  could  not 
be  found,  and  was  permitted  to  state  its 
contents. 

Ue  testified  as  follows. 

Q.  State  to  the  court  what  the  contents 
of  that  letter  was  with  reference  to  why 
these  notes  were  to  be  given? 

A.  That  the  account  was  overdrawn,  and 
that  the  bank  examiner  would  be  liable  to 
be  along  at  a  short  interval,  and  that  he 
hadn't  mentioned  the  matter  to  the  direct- 
ors, and  wanted  to  know  if  I  could  do  any- 
thing towards  fixing  it,  and  I  said  I  didn't 
know  what  I  could  do,  and  asked  him  what 
the  amount  was  and  further  particulars,  to 
which  he  replied  that  it  was  something  in 
the  neighborhood  of  $4,700,  and  that  he 
would  suggest  that  it  be  put  in  the  form 
of  a  note,  so  that  the  bank  examiner 
wouldn't  have  any  questions  to  ask  him 
which  might  be  embarrassing,  and  that  is 
the  substance  of  it,  and  I  signed  the  notes 
which  he  sent  forward  at  that  time. 

The  fact  that  the  cashier  desired  an  ad- 
justment of  the  shortage  before  the  arrival 
of  the  bank  examiner  does  not  nenes'-arily 
show  an  unlawful  or  invalid  consideration. 
Such  a  desire  was  certainly  businesslike, 
and  no  improper  motive  can  be  inferred 
from  the  single  fact  that  the  cashier  com- 
municated it  to  the  respondent,  and  request- 
ed him  to  make  a  settlement  of  the  defalca- 
tion by  giving  his  notes.  The  newly  dis- 
coTered  letter  adds  no  material  fact  to 
the  ease,  nor  does  it  sustain  the  respond- 
ent's contention  that  the  notes  were  given 
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without  any  valid  consideration  or  for  an 
invalid  consideration.  Respondent  admitted 
that  he  did  not  want  his  father's  defalca^ 
tion  made  public.  He  so  stated  in  let* 
ters  written  to  appellant  before  and  at 
the  time  of  the  execution  of  the  original 
notes.  The  bank  could  only  keep  the 
matter  quiet  by  refraining  from  making 
any  claim  against  the  father's  estate, 
thus  releasing  its  claim,  which  it  did.  Re- 
spondent must  have  contemplated  this  for- 
bearance on  the  part  of  the  bank  when  he 
wrote  the  letters  and  later  exeeuted  the 
notes.  In  his  letter  of  October  18,  1903, 
transmitting  the  original  notes  to  the  ap- 
pellant bank,  he  said:  **I  sign  and  inclose 
the  notes  herewith,  and  will  try  to  pay 
every  dollar  in  the  specified  time.  But 
you  know  what  a  hard  thing  that  is  with 
limited  resources.  I  forward  this  with  the 
understanding  that  this  unhappy  affair  is 
known  only  to  myself  and  you."  The  writ- 
ing of  this  letter,  which  was  in  evidence,  is 
admitted  by  the  respondent.  His  claim  that 
the  notes  were  not  to  be  paid  by  him  is  ef- 
fectually disputed  by  it,  and  by  his  subse- 
quent acts  in  making  renewals  and  partial 
payments.  The  undisputed  facts  and  cir- 
cumstances of  this  case  lead  to  the  inevita- 
ble conclusion  that  the  consideration  for 
the  notes  was  the  forbearance  of  the  bank 
from  prosecuting  or  pressing  its  valid  claim 
against  the  father's  estate.  Such  forbear- 
ance upon  its  part  constituted  a  good  and 
valid  consideration.  Bissinger  v.  Lawson, 
57  Miss.  36;  Nowlin  v.  Wesson,  93  Ala. 
509,  8  So.  800;  Carpenter  v.  Page,  144  Mass. 
315,  10  N.  E.  853;  Taylor  v.  Clark  (Tenn. 
Ch.  App.)  35  S.  W.  442. 

The  respondent  earnestly  insists  that  the 
evidence  was  conflicting;  but  we  find  no 
conflict  of  material  or  competent  evidence. 
Ue  alleged  in  his  answer,  and  testified  ou 
the  trial,  that  the  notes  were  without  con- 
sideration; but  such  statements  were  his 
own  conclusion  from  undisputed  and  proven 
facts  which  did  not  warrant  any  such  con- 
clusion. If  a  new  trial  were  to  be  had, 
either  with  or  without  a  jury,  on -the  sams 
evidence  and  the  newly  discovered  letter,  it 
would  be  the  duty  of  the  trial  judgj  to  sus- 
tain the  appellant's  motion  for  a  directed 
verdict  or  judgment  in  its  favor,  the  re- 
spondent having  utterly  failed  to  sustain  his 
defense  of  no  consideration,  and  an  order . 
denying  such  motion  would  be  reversed  by 
this  court  on  appeal.  . 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  deny  the  mo- 
tion for  a  new  triaL 

Rudkin,  Ch.  J.,  and  Mount*  Parker, 
and  Dunbar,  JJ.,  concur. 
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Intoxicating  liqnor  —  nuisance  —  pri- 
vate destruction. 

1.  A  private  citizen  wilfully  destroying, 
without  warrant,  intoxicating  liquor  be- 
longing to  another,  is  liable  to  prosecution 
under  a  statute  providing  for  punishment 
for  the  malicious  destruction  of  property, 
although  it  was  illegally  kept  for  sale. 

Indictment    —    malicious    mischief    — 
value  of  property. 

2.  Where  by  statute  the  destruction  of 
property  under  a  certain  value  is  a  crime, 
while  below  that  value  it  is  merely  a  mis- 
demeanor, an  indictment  or  information  for 
violation  of  the  statute  must  allege  the 
value  of  the  property  destroyed. 

Judgment  —  extra  Jurisdiction  —  valid- 
ity. 

3.  A  judgment  entered  in  a  criminal  case 
is  void  where  the  evidence  shows  that  the 
offense  is  not  within  the  jurisdiction  of  the 
court. 

(February  10,  1910.) 


ERROR  to  the  Police  Court  for  the  Dis- 
'  trict  of  Columbia  to  review  a  judgment 
convicting  defendant  of  malicious  destruo- 
tion  of  property.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Matthew  £.  O'Brien  for  plaintiff  in 
error. 

Messrs.  Edward  H.  Thomas  and  Frank 
Wl   Stephens,  for  defendant  in  error: 

As  private  persons  cannot  abate  a  com- 
mon nuisance  unless  it  obstructs  their  own 
rights,  they  have  no  right  to  destroy  in- 
toxicating liquors  belonging  to  another  per- 
son, whether  kept  for  illegal  sales  or  for 
other  purposes,  and  the  owner  may  main- 
tain an  action  for  damages  for  such  de- 
struction. 

17  Am.  &  Eng.  Enc.  Law,  p.  305;  Turner 
V.  Hitchcock,  20  Iowa,  310;  Brown  v.  Per- 
kins, 12  Gray,  89;  1  Wood,  Pub.  Nuisances. 
§  32,  33,  38,  740;  Ely  v.  Niagara  County, 
36  N.  Y.  297;  Blodgett  v.  Syracuse,  36  Barb. 
529;  Moody  v.  Niagara  County,  46  Barb. 
669;  Gray  v.  Ayres,  7  Dana,  376,  32  Am. 
Dec.  107;  Shaubut  v.  St.  Paul  &  S.  0.  R,  Co. 
21  Minn.  502;  Joyce,  Nuisances,  §  371,  373, 
&  376;  Finley  v.  Hershey,  41  Iowa,  389; 
Uhlein  v.  Cromack,  109  Mass.  273;  Franx 
V.  Hiiterbrand,  45  Mo.  12L 


Note,  —  Bight  of  private  citizen  to  de- 
stroy liquor  illegally  Tcept  for  sale. 

This  note  in  confined  strictly  to  the  ques- 
tion of  the  right  of  a  private  citizen  to  sum- 
marily abate  a  nuisance  by  destroying  li- 
2uor  which  is  illegally  keep  for  sale.  It 
oes  not  include  cases  dealing  wil^  the  gen- 
eral question  of  the  right  of  private  citizens 
to  pull  down  buildings  which  are  so  used  as 
to  constitute  nuisances,  or  the  question  of 
the  right  of  the  owner  to  maintain  tres- 
pass or  replevin  where  liquor  is  wrongfully 
carried  away  from  the  premises. 

The  few  cases  disclosed  which  pass  upon 
the  question  considered  are  in  accord  with 
Nation  v.  District  of  Columbia  in  hold- 
ing that  a  private  citizen  is  not  justified 
in  taking  the  law  into  his  own  hands  and 
summarily  destroying  liquor  which  is  kept 
for  illegal  sale. 

Thus,  in  Brown  v.  Perkins,  12  Gray,  89, 
it  was  held  that  a  building  in  which  liquors 
were  kept  for  sale,  if  a  nuisance  at  all,  was 
a  common  one,  and  that  the  fact  that  rel- 
atives and  friends  frequented  the  place  did 
'not  make  it  a  speciaf  nuisance  so  as  to 
justify  persons  In  breaking  into  the  build- 
ing and  destroying  the  liquor.  Chief  Jus- 
tice Shaw,  in  delivering  tne  opinion  said: 
"The  court  are  of  opinion  that  spirituous 
liquors  are  not,  of  themselves,  a  common 
nuisance,  but  the  act  of  keeping  them  for 
sale  by  statute  creates  a  nuisance;  and  the 
only  mode  in  which  they  can  be  lawfully 
destroyed  is  the  one  directed  by  statute 
for  the  seizure  by  warranty  bringing  them 
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before  a  magistrate,  and  giving  the  owner 
of  the  .property  an  opportunity  to  defend 
his  right  to  it.  Therefore  it  is  not  lawful 
for  any  person  to  destroy  them  by  way  of 
abatement  of  a  common  nuisance,  and  a 
fortiori  not  lawful  to  use  force  for  that  pur- 
pose. It  is  not  lawful  by  the  common  law 
for  any  and  all  persons  to  abate  a  common 
nuisance,  merely  because  it  is  a  common 
nuisance,  though  the  doctrine  may  have 
been  sometimes  stated  in  terms  so  general 
as  to  give  countenance  to  this  supposition. 
This  right  and  power  is  never  intrusted  to 
individuals  in  general,  without  process  of 
law,  by  way  of  vindicating  the  public  right, 
but  solely  for  the  relief  of  a  party  whose 
right  is  obstructed  by  such  nuisance.  If 
subh  were  intended  to  be  made  the  law  by 
force  of  the  statute,  it  would  be  contrary 
to  the  provisions  of  the  Constitution,  which 
directs  that  no  man's  property  can  be  taken 
from  him  without  compensation,  except  by 
the  judgment  of  his  peers  or  the  law  of  the 
land;  and  no  person  can  be  twice  punished 
for  the  same  offence.  And  it  is  clear  that 
under  the  statutes  spirituous  liquors  are 
property,  and  entitled  to  protection  as  such. 
The  power  of  abatement  of  a  public  or  com- 
mon nuisance  does  not  place  the  penal  law 
of  the  commonwealth  in  private  hands.  The 
true  theory  of  abatement  of  nuisance  is  that 
an  individual  citizen  may  abate  a  private 
nuisance  injurious  to  him,  when  he  could 
also  bring  an  action;  and  also,  when  a  com- 
mon nuisance  obstructs  his  individual  right, 
lie  may  remove  it  to  enable  him  to  enjoy 
that  right,  and  he  cannot  be  called  in  ques- 
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Shepard,  Ch.  J,,  delivered  the  opinioD 
of  the  court: 

This  caae  is  before  us  on  a  writ  of  error 
granted  to  review  a  judgment  of  the  police 
court. 

An  information  filed  in  the  police  court 
by  the  corporation  counsel  charged  Carry 
Nation  with  wilfully  breaking  and  destroy- 
ing "certain  bottles  containing  intoxicating 
liquors,  the  property  of  the  Washington 
Terminal  Company,"  in  violation  of  tUe  act 
of  Congress  approved  July  29,  1802,  and 
amended  April  21,  1006.  Defendant  moved 
to  quash  the  information  on  the  following 
grounds:  1.  The  offense  charged  is  an  of- 
fense against  the  United  States,  and  can- 
not be  prosecuted  in  the  name  of  the  Dis- 
trict of  Columbia.  2.  The  acts  charged  do 
not  show  the  commission  of  an  oifense. 
This  motion  was  overruled.  Defendant  then 
filed  a  special  plea,  alleging  that  the  infor- 
mation did  not  sufficiently  describe  the  prop- 
erty destroyed;  that  the  same  is  not 
property  in  law;  that  the  alleged  owner  had 
no  license  to  sell  liquors  in  the  Union 
station,  where  the  property  was  destroyed; 
that  the  use  of  the  property  constituted  it 
a  public  nuisance,  which  any  citizen  had 
the  right  to  abate;  certain  other  facts  of  a 
like  nature  were  alleged  also. 


The  court  sustained  a  demurrer  to  this, 
and  the  trial  proceeded  without  further 
plea.  The  testimony  tended  to  show  that 
the  defendant  broke  certain  bottles  of  in- 
toxicating liquors  by  throwing  two  hatchets 
behind  the  bar  maintained  by  the  terminal 
company,  and  that  the  value  of  the  property 
destroyed  was  $36.  Defendant  was  ad- 
judged guilty  of  the  charge  and  fined  $100. 

The  questions  raised  by  the  special  plea, 
the  demurrer  to  which  admits  the  specific 
allegatiou  that  the  intoxicating  liquors 
which  were  destroyed  were  kept  and  offered 
for  sale  without  a  license,  may  be  briefiy 
disposed  of. 

Intoxicating  liquors,  whether  exposed  for 
sale  unlawfully  or  not,  are  property  in  the 
District  of  Columbia,  and  cannot  be  taken 
or  destroyed,  save  by  due  process  of  law. 
Assuming,  for  the  sake  of  the  argument, 
that  the  keeping  for  sale  without  license  con- 
stitutes a  public  nuisance,  as  well  as  an  of- 
fense, the  fact  affords  neither  justification 
nor  excuse  for  their  destruction  by  the  de- 
fendant. The  sale  of  intoxicating  liquors 
without  license  is  prohibited  by  law,  and 
may  be  prevented  and  punished,  but  this 
can  only  be  done  through  the  agencies  and 
in  the  manner  provided  by  the  law.  The 
abatement  of  public  nuisances  and  the  en- 


tion  for  so  doing.  As  in  the  case  of  the 
obstruction  across  a  highway,  and  an  un- 
authorized bridge  over  a  navigable  water 
course,  if  be  has  occasion  to  use  it,  he  may 
remove  it  by  way  of  abatement.  But  this 
would  not  justify  strangers,  being  inhabi- 
tants of  other  parts  of  the  commonwealth, 
having  no  such  occasion  to  use  it,  to  do  the 
same.  Some  of  the  earlier  cases,  perhaps, 
in  laying  down  the  general  proposition  that 
private  subjects  may  abate  a  common  nui- 
sance did  not  expressly  mark  this  distinc- 
tion, but  we  think,  upon  the  authority  of 
modern  cases,  where  the  distinctions  are 
more  accurately  made,  and  upon  principle, 
this  is  the  true  rule  of  law." 

And  a  plea,  in  an  action  brought  to  re- 
cover for  the  destruction  of  a  house  and  li- 
quor, together  with  glasses,  etc.,  therein, 
that  the  plaintiff  kept  liquors  in  the  house 
to  sell  illegally,  and  that  he  allowed  per- 
sons of  bad  repute  to  assemble  in  the  house, 
so  that  it  was  a  source  of  great  annoyance 
to  the  defendant  and  became  a  public  nui- 
sance, was  held  in  Earp  v.  Lee,  71  111.  103, 
to  present  no  defense.  The  court  said:  "In 
this  case,  it  was  not  the  house,  or  the  li- 
quors therein,  that  was  a  nuisance,  but  it 
was  the  manner  in  which  they  were  used 
that  constituted  the  offense.  We  hazard 
nothing  in  saying  that  no  adjudged  case  of 
a  respectable  court  can  be  found  that  has 
held  that  the  facts  set  up  in  this  plea,  or 
the  evidence  introduced  under  it^  consti- 
tutes a  defense  for  the  destruction  of  auoh 
property." 

llie  court  in  Turner  y.  Hitchcock,  20 
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Iowa,  310,  with  respect  to  the  alleged  right 
of  a  citizen  to  forcibly  abate  a  nuisance 
consisting  of  premises  where  liquor  was  il- 
legally sold  directed  attention  to  Brown  v. 
Perkins,  supra,  and  the  case  of  State  v. 
May,  20  Iowa,  305  (wherein  it  was  held  that 
the  fact  that  liquor  was  kept  in  violation 
of  law  constituted  no  defense  to  an  indict- 
ment for  larceny  of  such  liauor),  and  these 
cases  were  treated  as  decisive  of  the  right 
of  a  citizen  to  summarily  abate  such  nui- 
sances. 

In  State  v.  Paul,  5  R.  L  194,  where  the 
validity  of  a  statute  declaring  buildings, 
etc.,  used  for  the  illegal  sale  of  intoxicat- 
ing liquors,  to  be  common  nuisances,  was 
involved,  and  it  was  argued  that  such  stat- 
ute gave  private  citizens  a  right  to  sum- 
marily destroy  the  property  in  question  in 
abatement  of  the  nuisance  so  long  as  no- 
breach  of  the  peace  was  committed,  the 
court,  in  speaking  of  the  statute,  said :  "By 
its  terms,  it  authorizes  no  such  proceeding 
by  the  public  authorities,  and  still  less  by 
any  private  person.  Public  nuisances  may 
undoubtedly  be  abated  at  common  law  by 
judgment  of  court  upon  indictment  for  the 
same,  and,  as  well  as  private  nuisances,  by 
those  who  are  specially  injured  or  obstruct- 
ed by  them.  But  when,  as  here,  the  nui- 
sance consists  not  in  the  existence  of  the 
thing  itself,  but  merely  in  the  temporary 
use  of  it,  the  only  mode  of  abatement  known 
to  the  common  law  is  the  prevention  of  the 
illegal  use,  not  the  destruction  of  the  thing 
itself."  To  the  same  effect  is  State  v.  Keer- 
an,  6  R.  I.  497. 
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forcement  of  the  penal  laws  are  matters  of 
public  duty  and  administration,  and  the 
interference  of  private  persons,  save  in  the 
making  of  complaints  before  the  proper  pub- 
lic olDcers  and  tribunals,  is  itself  a  nuisance, 
which,  if  accompanied  by  acts  of  violence, 
renders  the  wrongdoer  liable  both  to  civil 
action  and  criminal  prosecution.  Mob  law 
can  have  no  recognition  in  our  system,  and 
should  be  sternly  repressed  in  its  beginning. 

The  serious  questions  in  the  case  arise  out 
of  the  procedure  adopted  for  the  punish- 
ment of  the  offenss  committed.  The  infor- 
mation purports  to  bcj  found  on  the  act  of 
July  29,  1892  (27  Stat,  at  L.  322,  chap. 
320),  and  the  amendment  thereto  of  April 
21,  1906  (34  Stat,  at  L.  126,  chap.  1647). 
The  first  section  of  the  earlier  act  reads  as 
follows:  "That  it  shall  not  be  lawful  for 
any  person  or  persons  to  destroy,  injure, 
disfigure,  cut,  chip,  break,  deface,  or  cover 
or  rub  with,  or  otherwise  place  filth  or 
excrement  of  any  kind  upon  any  property, 
public  or  private,  in  the  District  of  Co- 
lumbia, or  any  public  or  private  building, 
statue,  monument,  office,  dwelling,  or  struc- 
ture of  any  kind,  or  which  may  be  in  course 
of  erection,  or  the  doors,  windows,  steps, 
railing,  fencing,'  balconies,  balustrades, 
stairs,  porches,  or  halls,  or  the  walls,  or 
sides,  or  the  walls  of  any  inclosure  thereof; 
or  to  write,  mark,  or  paint  obscene  or  in- 
decent words  or  language  thereon,  or  to 
draw,  paint,  mark  or  write  obscene  or  in- 
decent figures  representing  obscene  or  in- 
decent objects;  or  to  write,  mark,  draw,  or 
paint  any  otlier  word,  sign,  or  figure  there- 
on, without  ths  consent  of  the  owner  or  pro- 
prietor thereof,  or,  in  case  of  public  prop- 
erty, of  the  person  having  charge,  custody, 
or  control  thereof,  under  a  penalty  of  not 
more  than  $50  for  each  and  every  such  of- 
fense." 

Section  18  requires  prosecutions  to  be  in 
the  name  of  the  District  of  Columbia. 

The  first  amendment  to  this  act  was  that 
of  July  8,  1898  (30  Stat,  at  L.  723,  chap. 
638).  The  only  change  of  importance  was 
to  require  the  act  of  injury  to  be  wilful. 
The  penalty  for  a  violation  of  §  1  is  a  fine 
of  not  more  than  $50  for  each  offense.  The 
object  of  the  amended  act  of  April  21,  1906, 
expressed  in  its  title  and  indicated  by  the 
only  change  made,  was  to  increase  the 
penalty  of  the  act  of  1892.  This  increasa 
was  to  a  fine  of  not  more  than  $X00  or  im- 
prisonment of  not  more  than  six  months,  or 
both  fine  and  imprisonment. 

We  do  not  find  it  necessary  to  dptormine 
whether  the  section  of  the  act  of  1892,  above 
quoted,  applied  also  to  the  destruction  of 
movable  property,  which  would  require  a 
strained  construction  at  least.  If  it  did 
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apply,  it  was  superseded  by  §  848  of  the 
Code,  which  took  effect  January  1,  1902. 
That  section  reads  as  follows:  ''WhoeTer 
maliciously  injures  or  destroys  or  attempts 
to  injure  or  destroy,  by  fire  or  otherwise, 
any  movable  properly  not  his  own,  of  the 
value  of  $35  or  more,  shall  be  punished  by 
imprisonment  for  not  less  than  one  jesuc 
and  not  more  than  ten  years,  and  if  the 
value  of  the  property  be  less  than  $35,  by 
a  fine  not  exceeding  $200,  or  by  imprison- 
ment not  exceeding  one  year,  or  both."  [31 
Stat,  at  L.  1327,  chap.  854]. 

The  supersession  of  the  act  of  1892,  by 
this  section,  in  so  far  as  it  may  relate  to 
movable  property,  is  not  affected  by  the 
amendment  of  190G,  which  simply  increases 
the  penalty  of  the  former  law.  By  the  sec- 
tion of  th^  Code,  if  the  property  destroyed 
is  of  the  value  of  $35  or  more,  the  puTiisb- 
ment  is  infamous,  and  the  prosecution  must 
be  by  indictment;  if  less  than  $35  the 
punishment  is  not  infamous  and  may  be 
prosecuted  by  information.  In  prosecutions 
under  the  act  of  1892  the  value  of  the  in- 
jured property  is  immaterial,  and  need  not 
therefore  be  alleged  or  proved.  But  it  Is 
material  under  §  848,  and  hence  must  be  al- 
leged either  in  the  indictment  or  infor- 
mation,' in  order  to  show  that  the  court  in 
which  either  is  presented  has  jurisdiction  of 
the  offense. 

There  was  no  allegation  of  value  in  this 
information,  and  the  motion  to  quash  ought 
to  have  been  sustained.  Proceeding  with  the 
trial,  however,  the  evidence  submitted  by 
the  prosecution  showed  that  the  destroyed 
property  was  of  the  value  of  $36.  This 
showed  that  the  police  court  had  no  juris- 
diction of  the  offense  committed,  and  should 
have  been  followed  by  the  dismissal  of  the 
prosecution.  The  judgment  of  conviction 
entered  instead  was  necessarily  void. 

This  conclusion  renders  it  unnecessary  to 
determine  whether  the  information  was 
fatally  defective  for  failure  to  properly  de- 
scribe the  destroyed  property. 

For  a  like  reason  it  is  unnecessary  to  de- 
termine whether,  had  the  property  been  of 
less  value  than  $35,  a  prosecution  could 
have  been  maintained  In  the  name  of  the 
District  of  Columbia.  It  may  be  added, 
however,  that  it  is  very  doubtful  if  such  a 
prosecution  could  be  maintained  under  § 
932  of  the  Code,  which  provides  that  prose- 
cutions for  violations  of  "all  penal  statutes 
in  the  nature  of  police  or  municipal  regu- 
lations, where  the  maximum  punishment  is 
a  fine  only  or  imprisonment  not  exceeding 
one  year,  shall  be  conducted  in  the  name 
of  the  District  of  Columbia  and  by  the  city 
solicitor  or  his  assistants.'*  [31  Stat,  at 
L.  1340,  chap.  854]. 
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For  tlie  reasons  above  given  the  judgment 
will  be  reversed,  with  costs,  and  the  cause 
remanded,  with  direction  to  quash  the 
information.    Reversed. 


MINNESOTA   SUPREME   COURT. 

WILLIAM  STRAMPE,  Respt., 

V. 

MINNESOTA    FARMERS*    MUTUAL    IN- 
SURANCE COMPANY,  Appt. 

(—  Minn.  — ,  123  N.  W.  1083.) 

Insurance  —  loss  —  adjustment  —  ac- 
tion —  policy  limitations  —  applicabil- 
ity. 

1.  Where  a  loss  under  an  insurance  po- 
licy is  adjusted,  and  the  insuring  company 
agrees  to  pay  a  fixed  sum  on  or  before* a 

Headnotes  by  O'Bbien,  J. 


day  certain,  a  complaint  alleging  those  facts 
bases  the  action  upon  the  adjustment,  and 
the  limitation  of  time  for  bringing  action 
contained  in  the  policy  does  not  apply. 

Same  —  validity  of  policy  —  right  of  ac- 
tion. 

2.  An  insurance  policy  issued  by  an  in- 
surance company  of  this  state  upon  property 
in  a  state  in  which  the  company  is  unau- 
thorized to  transact  business  is  not,  in  the 
absence  of  an  express  statute,  void  as  to 
the  insured.  An  action  may  be  maintained 
in  the  courts  of  this  state  to  recover  for  a 
loss  under  the  policy. 

Conrts  —  full  faith  and  credit. 

3.  Although  the. courts  of  the  state  where 
the  loss  occurred  might  refuse  to  entertain 
the  suit,  the  courts  of  this  state,  in  ren- 
dering judgment  against  the  insurer,  do  not 
fail  to  give  full  faith  and  credit  to  the  pub- 
lic acts,  records,  and  judicial  proceedings 
of  another  state. 

(December  31,  1909.) 


Note,  —  Bnforcedhility  in  Federal  court, 
or  court  of  another  state,  of  a  con' 
tract  made  hy  a  foreign  corporation 
tohich  had  not  complied  tiHth  the  con- 
ditions of  doing  htisiness  within  the 
state. 

The  question  whether  compliance  with  the 
statute  of  the  state  in  which  the  action  is 
brought  in  relation  to  foreign  corporations 
is  necessary,  where  a  corporation  of  one 
state  makes  a  contract  in  another  and  the 
action  is  brought  in  a  third,  is,  of  course, 
not  within  the  scope  of  this  note. 

The  question  annotated  presupposes  that 
the  particular  contract  in  question  was 
within  the  operation  of  the  state  statute, 
BO  that  it  could  not  have  been  enforced  if 
the  action  had  been  brought  in  the  enacting 
state;  and  this  note  is  therefore  not  con- 
cerned with  the  question  whether  the  hold- 
ing or  assumption  on  that  point  by  the  cases 
included  in  the  note  is  correct  or  incorrect. 
Nor  does  the  note  cover,  as  a  distinct  prop- 
osition, the  question  whether  the  statue  de- 
clares contracts  in  violation  of  its  terms 
void,  or  merely  prevents  the  maintenance  of 
an  action  thereon. 

The  question  whether  the  state  statute  in 
relation  to  foreign  corporations  in  effect  de- 
clares that  contracts  made  in  the  state  by 
foreign  cor|)orations  which  have  not  com- 
plied with  the  conditions  of  doing  business 
within  the  state  shall  be  null  and  void,  or 
merely  closes  the  courts  to  actions  by  the 
foreign  corporations  on  such  contracts,  has 
a  material  bearing  on  the  question  under 
annotation.  This  note,  however,  does  not 
deal  with  that  question  as  an  independent 
proposition,  but  merely  indicates  the  hold- 
ing or  assumption  on  that  point  by  the  courts 
in  the  cases  that  present  the  question  indi- 
cated in  the  title.  Whether  such  holding  or 
assumption  is  right  or  wrong  will,  of  course, 
affeot  the  correctness  of  the  ultimate  deci- 
sion, since  it  determines  the  result  of  the 
application  of  the  principle  involved  in  the 
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subject  imder  annotation;  but  it  does  not 
affect  the  bearing  of  the  decision  upon  the 
correct  principle  to  be  applied  to  that  sub- 
ject. The  same  is  true  of  the  question  as  to 
where,  under  particular  circumstances,  a  con- 
tract is  deemed  to  have  been  made.  This 
question,  so  far  as  contracts  of  insurance 
are  concerned,  is.  treated  in  notes  to  John- 
son V.  Mutual  L.  Ins.  Co.  63  L.R.A.  833, 
and  McElroy  v.  Metropolitan  L.  Ins.  Co.  23 
L.R.A.(N.S.)    968. 

The  authorities  sustain  the  decision  in 
Stbampe  v.  Minnesota  Fabmebs'  Mut. 
Ins.  Co.  that  where  the  state  statute  merely 
attaches  as  a  penalty  or  consequence  of  the 
failure  of  the  foreign  corporation  to  com- 
ply with  the  conditions  of  doing  business  in 
the  state,  inability  to  maintain  an  action 
in  any  court  of  the  state  upon  a  contract 
made  by  it  in  the  course  of  such  business, 
and  does  not,  either  expressly  or  by  construc- 
tion, render  the  contract  void,  an  action  may 
be  maintained  thereon  in  the  courts  of  an- 
other state.  It  is  expressly  so  declared  in 
Alleghany  Co.  v.  Allen,  69  N.  J.  L.  270,  55 
Atl.  724,  specifically  holding  that  an  action 
might  be  maintained  in  the  courts  of  New 
Jersey  upon  a  contract  made  in  New  York 
by  a  North  Carolina  corporation  which  had 
not  complied  with  the  conditions  prescribed 
by  the  New  Yor':  statute,  it  appearing  that 
the  New  York  statute  in  question  had  been 
construed  by  the  New  York  courts  merely  to 
close  the  courts  of  that  state  to  such  a  cor- 
poration, and  not  to  render  the  contract 
void. 

So  it  is  held,  practieally  without  contra- 
diction, that  a  state  statute  which  merely 
closes  the  courts  of  the  state  to  a  foreign  cor- 
poration which  has  not  complied  with  the 
conditions  of  doing  business  within  the  state 
without  expressly  or  constructively  declar- 
ing the  contract  itself  void,  does  not  pre- 
vent the  maintenance  of  an  action  in  a  Fed- 
eral court  sitting  in  that  state  by  such  a 
foreign  corporation,  upon  a  contract  made 
within  the  state.    Barling  t.  Bank  of  Brit- 
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APPEAL  by  defendant  from  a  judgment 
of   the   District  Court  for    Hennepin 
County   in  plaintiff's   favor   in  an   action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  grain  insurance  policy.    Affirmed. 
The  facta  are  stated  in  the  opinion. 
Mr.  Alfred  H.  McVey,  with  Mr.  James 
A.  Peterson,  for  appellant. 
Mr.  A.  E.  Horn  for  respondent. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  is  a  corporation  organized 
imder  chapter  186,  Gen.  Laws  Minn.  1885, 
for  the  purpose  of  insuring  upon  the  mutual 
plan,  amongst  other  hazards,  damage  by  hail 
to  growing  crops.  For  some  time  prior  to 
the  1st  of  March,  1903,  the  defendant  was 


duly  authorized  to  transact  such  insuranoe- 
business  in  the  state  of  Iowa.  Its  license  to 
do  so  expired  upon  the  28th  day  of  Febru- 
ary, 1903,  and  since  then  it  has  been  re- 
fused admission  to  that  state.  On  or  about 
April  8,  1903,  the  defendant  issued  and  de- 
livered to  the  plaintiff  by  mail  its  insur- 
ance policy  of  that  date,  whereby,  in  con- 
sideration of  an  annual  assessment,  the 
exact  amount  of  which  was  to  be  subse- 
quently determined,  but  which  should  in  no- 
case  exceed  a  stated  pjnount,  it  insured  the 
plaintiff  against  loss  or  damage  by  hail  to 
his  growing  crops  upon  certain  lands  situ- 
ated in  the  state  of  Iowa,  of  which  state 
the  plaintiff  was  a  resident.  The  crops  on 
those  premises  were  damaged  by  hail  July 
20,  1903,  and  the  amount  of  the  loss  was 


ish  N.  A.  1  C.  C.  A.  610,  7  U.  S.  App.  194, 
60  Fed.  260;  Sullivan  v.  Beck,  79  Fed.  200; 
Blodgett  V.  Lanyon  Zinc  Co.  58  C.  C.  A.  79, 
120  Fed.  893;  Groton  Bridge  &  Mfg.  Co.  v. 
American  Bridge  Co.  151  Fed.  871;  Dunlop 
v.  Mercer,  86  C.  C.  A.  436,  156  Fed.  545; 
Vitagraph  Co.  v.  Twentieth  Century  Op- 
tiscope  Co.  157  Fed.  699;  Johnson  v.  New 
York  Breweries  Co.  178  Fed.  513. 

Generally,  the  provision  closing  the 
courts  to  the  foreign  corporation  is  in  the 
form  that  it  shall  not  maintain  any  action 
or  proceeding  "in  any  of  the  courts  of  this 
state;"  and  the  result  in  the  cases  just  cit* 
ed  might,  therefore,  be  sustained  even  as  a 
matter  of  statutory  construction;  but  it  is 
clearly  implied  in  the  cases  that  such  a  pro- 
vision could  not  be  made  operative  upon  the 
Federal  courts,  and  it  is  expressly  so  de- 
clared in  Barling  v.  Bank  of  British  N.  A. ; 
Groton  Bridge  &  Mfg.  Co.  v.  American 
Bridge  Co. ;  and  Vitagraph  Co.  v.  Twentieth 
Century  Optiscope  Co., — supra. 

In  Crefeld  Mills  v.  Goddard,  69  Fed.  141 
(affirmed  in. 21  C.  C.  A.  530,  45  U,  S.  App. 
84,  75  Fed.  818) ;  Simplex  Dairy  Co.  v.  Cole, 
86  Fed.  739;  and  Kirven  v.  Virginia-Caro- 
lina Chemical  Co.  76  C.  C.  A.  172,  145  Fed. 
288,  7  A.  &  £.  Ann.  Cas.  219,  in  which  the 
state  statute  was  construed  merely  to  sus- 
pend the  action  until  the  conditions  pre- 
scribed by  it  had  been  complied  with,  it  ap- 
peared as  a  fact  that  the  condition  had  been 
complied  with  before  the  action  was  com- 
menced, though  after  the  contract  was  made. 
These  cases  are,  therefore,  not  authority 
for  the  point  that  the  prohibition  by  the 
state  statute  against  actions  does  not  ap- 
ply to  the  Federal  courts,  since,  under  such 
a  construction  of  the  statute,  the  subsequent 
compliance  w^ith  the  conditions  would  have 
been  sufficient  to  enable  the  foreign  corpora- 
tion to  maintain  an  action  even  in  a  court 
of  the  state  which  enacted  the  statute.  In 
some  of  the  other  Federal  cases  above  cited, 
the  state  statute  was  held  merely  to  suspend 
the  remedy  until  compliance  with  the  condi- 
tions; but  in  those  cases,  so  far  as  appears, 
the  condition  had  not  at  any  time  been 
complied  with;  and  they  are  therefore  full 
authority  for  the  point. 
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The  doctrine,  however,  is  not  confined  to 
cases  involving  state  statutes  which  merely 
suspend  the  remedy  until  the  condition  lias 
been  complied  with,  but  also  applies  where 
the  prohibition  of  the  state  statute  against 
maintaining  the  suit  is  total  so  far  as  the 
state  courts  are  concerned,  and  not  curable 
by  compliance  with  the  prescribed  conditions 
after  the  making  of  the  contract.  That  was- 
the  effect  of  the  statute  in  a  number  of  Fed- 
eral cases  above  cited  in  which  the  doctrine 
was  applied,  and  it  will  be  noted  that  the 
New  York  statute  involved  in  Alleghany 
Co.  V.  Allen,  supra,  in  which  that  doctrine 
was  also  applied,  expressly  provided  that  no 
foreign  stock  corporation  doing  business  in 
the  state  "shall  maintain  any  action  in 
this  state  upon  any  contract  made  by  it  in 
this  state,  unless,  prior  to  the  making  of 
such  contract,  it  shall  have  procured  such 
certificate." 

In  the  Allen  Case,  the  court  said:  "The 
New  York  legislature  bad  the  exclusive  right 
to  declare  what  consequences  should  follow 
the  failure  to  comply  with  the  law  in  order 
to  secure  effective  control  over  the  business,, 
and  having  in  the  act  provided  for  no  pen- 
alty on  the  foreign  company  other  than  de- 
nial of  the  right  to  maintain  an  action  in 
New  York,  the  courts  of  this  state  should 
not  penalize  the.  foreign  corporation  to  a 
greater  extent  by  declaring  the  contract 
void,  or  by  increasing  the  disability  imposed 
by  the  New  York  act.  State  laws  have  no 
extraterritorial  effect  for  the  enforcing  of 
penalties.''  A  writ  of^rror  to  review  this 
decision  was  dismissed  by  the  United  States 
Supreme  Court  in  196  U.  S.  458,  49  L.  ed. 
551,  25  Sup.  Ct,  Rep.  311,  that  court  hold- 
ing that  whether  or  not  a  corporate  contract 
entered  into  in  contravention  of  the  stat- 
utes regulating  foreigii  corporations  is,  un- 
der the  proper  construction  of  such  stat- 
utes, ipso  facto  void,  and  therefore  unen- 
forceable in  the  courts  of  another  state,  does 
not  present  a  question  under  the  full  faith 
and  credit  clause  of  the  Federal  Constitu- 
tion, which  will  sustain  the  exercise  by  the 
Federal  Supreme  Court  of  its  appellate  ju- 
risdiction over  state  courts;  and  further,, 
that    whether    the    courts   of    New    Jersey 
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adjusted  by  agreement  of  the  parties  on 
August  7,  1903.  The  written  adjustment, 
after  fixing  the  loss  at  $155,  which  might 
be  reduced  under  certain  conditions,  con- 
tained the  following  provisions:  "To  be 
paid,  as  provided  by  the  policy  and  by- 
laws of  this  company,  on  or  about  December 
1st  after  date.  I,  the  policy  holder,  am 
perfeotly  satisfied  with  the  above  adjust- 
ment. This  adjustment  is  subject  to  the  ap- 
proval of  the  executive  board  of  this  com- 
pany." 

The  by-laws  of  the  company  provided  that 
if  the  net  proceeds  of  any  assessment,  to- 
gether with  75  per  cent  of  the  surplus  fund, 
should  be  insufficient  to  pay  all  claims  and 
expenses,  the  expenses  of  the  company 
should  be  first  paid,  and  the  remainder  di- 


vided pro  rata  among  loss  elaims,  which 
should  be  payment  in  full.  The  policy  pro- 
vided for  arbitration  in  case  of  disagree* 
ment,  and  "that  no  suit  or  action  against 
this  company  for  recovery  of  any  claim  for 
loss  by  virtue  of  this  policy  shall  be  sus- 
tainable in  any  court  until  after  an  award 
shall  have  been  obtained,  fixing  the  amount 
of  claim  by  arbitration  in  the  manner  above 
provided,  nor  unless  such  suit  or  action  shall 
be  commenced  within  sixty  days  after  the 
loss  shall  have  occurred."  In  October,  1903, 
an  assessment  amounting  to  $21  was  levied 
against  the  plaintiff.  He  remitted  the 
amount  to  the  defendant,  who  returned  it 
to  the  plaintiff,  on  the  ground  that  the 
policy  was  void,  having  been  issued  in  the 
state  of  Iowa  upon  property  in  and  to  a 


should  have  sustained  this  action  upon  prin- 
ciples of  comity  between  the  state  was  also 
a  question  within  the  exclusive  jurisdiction 
of  the  state  court. 

It  is  equally  clear  under  the  authorities 
that  if  the  state  statute  declares  either  in 
express  terms  or  by  judicial  construction, 
that  contracts  made  within  the  state  by  for- 
eign corporations  that  have  not  complied 
with  the  conditions  of  doing  business  there- 
in shall  be  void,  such  a  contract  will  not 
be  enforced  by  the  courts  of  another  state. 
Ford  V.  Buckeye  State  Ins.  Co.  6  Bush,  133, 
99  Am.  Dec.  663 ;  Alleghanv  Co.  v.  Allen,  69 
N.  J.  L.  270,  65  Atl.  724 ;  Swing  v.  Dayton, 
124  App.  Div.  68,  108  N.  Y.  Supp.  165,  af- 
firmed in  (N.  Y.)  89  N.  E.  1113;  Hacheny 
v.  Leary,  12  Or.  40,  7  Pac.  329;  Wood  v. 
Cascade  F.  &  M.  Ins.  Co.  8  Wash.  427,  40 
Am.  St.  Rep.  917,  36  Pac.  267. 

In  Hyde  v.  Goodnow,  3  N.  Y.  266,  also, 
it  was  assumed  that  the  Ohio  statute  de- 
claring in  efi'ect  that  every  insurance  ef- 
fected in  that  state  by  a  foreign  corporation 
which  had  not  complied  with  conditions  of 
doing  business  therein  shall  be  null  and 
void  would  have  prevented  the  maintenance 
in  New  York  of  an  action  by  a  New  York 
corporation  on  premium  notes  given  by  a 
resident  of  Ohio  for  insurance  on  property 
in  Ohio  if  the  contract  had  been  made  in 
that  state;  and  the  decision  holding  that 
the  action  would  lie  was  expressly  put  up- 
on the  ground  that  the  contract  was  made 
in  New  York.  It  was  apparently  assumed 
in  this  case  that  even  the  courts  of  Ohio 
would  have  held  the  statute  inapplicable,  the 
contract  having  been  made  in  New  York, 
notwithstanding  that  the  property  insured 
was  in  Ohio.  It  was  further  held  that  if 
the  notes  had  been  payable  in  Ohio,  that 
would  have  constituted  nu  ground  of  de- 
fense, since  the  Ohio  statute  only  prohibits 
foreign  companies  from  effecting  insurance 
or  issuing  or  delivering  policies  in  that 
state.  To  the  same  effect  is  Himtley  v^ 
Merrill,  32  Barb.  626. 

The  decisions  in  New  York  Cotton  Ex- 
change V.  Hunt,  144  Fed.  511;  Washington 
County  Ins.  Co.  v.  Colton,  26  Conn.  42 ;  Com- 
monwealth Mut.  F.  Ins.  Co.  ▼.  Woody  171 
26  L.R.A.(N.S.) 


Mass.  486,  51  N.  E.  19,  holding  that  the 
contracts  in  question  were  enforceable,  not- 
withstanding that  the  statute  of  the  other 
state  apparently  rendered  contracts  within 
its  operation  void,  were  apparently  upon  the 
ground  that  the  contracts  or  transactions 
in  question  were  not  such  as  came  within 
the  operation  of  the  statute  at  all. 

It  may  be  remarked  in  this  connection 
that  the  court  in  Ford  v.  Buckeye  State  Ins. 
Co.  supra,  did  not  answer  very  satisfactorily 
the  argument  of  counsel  for  the  plaintiffs, 
which  was  to  the  effect  that  even  if  the  con- 
tract could  not  be  enforced  in  the  courts  of 
Indiana,  the  premium  notes  in  suit  were 
nevertheless  not  absolutely  void,  and  the 
plaintiffs  were  entitled  to  recover  upon  them 
in  the  courts  of  Ohio,  notwithstanding  the 
prohibition  of  the  Indiana  statute,  which, 
as  set  out  in  the  opinion,  seems  to  be  merely 
a  prohibition  against  the  enforcement  of  the 
contracts  in  any  courts  of  the  state,  me 
court,  however,  apparently  without  consid- 
ering the  question  as  to  whether  or  not 
the  Indiana  statute  did  in  effect  render  con- 
tracts within  its  operation  void,  merely  de- 
clared the  general  rule  that  a  contract,  if 
void  or  illegal  by  the  law  of  the  place  of 
the  contract,  is  void  and  illegal  everywhere. 

It  is  also  held  or  assumed  by  the  Federal 
courts,  with  practically  no  dissent,  that  if 
the  state  statute,  either  in  express  terms  or 
by  construction,  renders  a  contract  void  ba- 
cause  made  by  a  foreign  corporation  which 
had  not  complied  with  the  conditions  of  do- 
ing business  within  the  state,  no  action  can 
be  maintained  thereon  in  a  Federal  court 
sitting  in  the  state;  and  doubtless  the  rule 
would  apply  equally  to  a  Federal  court  sit- 
ting in  any  other  state.  This,  of  course,  as- 
sumes that  the  state  statute  applies  to  the 
particular  contract  or  transaction  in  ques- 
tion, and  that  it  is  constitutional  as  so  ap- 
' plied.  McCanna  &  F.  Co.  v.  Citizens'  Trust 
&  Surety  Co.  36  L.R.A.  236,  24  C.  C.  A.  11, 
39  U.  S.  App.  332,  76  Fed.  420;  Diamond 
Glue  Co.  V.  United  States  Qlue  Co.  103  Fed. 
838  (affirmed  in  187  U.  S.  611,  47  L.  ed. 
328,  23  Sup.  Ct.  Rep.  206) ;  Cyclone  Min. 
Co.  V.  Baker  Light  k  P.  Co.  165  Fed.  996; 
LaMoina  Lumber  &  Trading  Co.  v,  Kester- 
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resident  of  that  state,  while  the  defendant 
was '  unauthorized  to  transact  such  busi- 
ness in  Iowa.  The  plaintiff  subsequently 
remailed  the  amount  of  the  assessment  to 
the  defendant,  which  claims  never  to  have 
received  the  letter  containing  it.  The  court, 
upon  sufficient  evidence,  found  payment  by 
plaintiff  of  the  assessment. 

The  statutes  of  Iowa  provide  the  condi- 
tions upon  which  foreign  insurance  compa- 


nies may  transact  business  in  that  state, 
and  forbid  the  issuance  of  insurance  policies 
by  any  corporation  not  complying  with 
those  statutes,  and  establish  penalties  for 
any  such  unauthorized  act;  and  in  ad- 
dition, §  1758,  title  9,  chap.  4,  of  the  Iowa 
Code,  provides:  **No  action  shall  be  main- 
tained in  any  court  in  the  state  upon  any 
policy  or  contract  of  fire  insurance  issued 
upon   any   property   situated   in   the   state 


son,  171  Fed.  980  j  Pittsburgh  Constr.  Co.  v. 
West  Side  Bolt  R.  Co.  11  L.R.A.(N.S.) 
1145,  83  C.  C.  A.  603,  154  Fed.  929.  This 
is  also  clearly  implied  in  the  Federal  cases 
above  cited  in  support  of  the  rule  that  if 
the  state  statute  merely  closes  the  courts 
to  the  foreign  corporation,  and  does  not  de- 
clare the  contract  void,  the  contract  may  be 
enforced  in  the  Federal  court. 

The  rule  that  if  the  state  statute  renders 
contracts  within  its  operation  void,  such  a 
contract  cannot  be  enforced  in  a  Federal 
court,  was  impliedly  recognized  in  Butler 
Bros.  Shoe  Co.  v.  United  States  Rubber  Co. 
84  C,  C.  A.  167,  156  Fed.  1,  although  it  was 
not  applied,  because  the  contracts  in  ques- 
tion were  held  not  to  be  wjthin  the  opera- 
tion of  the  state  statute,  because  they  re- 
lated to  interstate  commerce. 

In  Alleghany  Co.  v.  Allen,  supra,  the  New 
Jersey  court  of  errors  and  appeals  conced- 
ed that  if  the  New  York  statute  had  ren- 
dered void  contracts  made  in  that  state  by 
a  foreign  corporation  which  had  not  com- 
plied with  the  prescribed  conditions, — and 
the  construction,  of  the  statutes  in  that  re- 
spect by  the  New  York  court  was  conceded 
to  be  binding  upon  the  New  Jersey  court, — 
an  action  upon  such  a  contract,  made  in 
New  York  by  a  North  Carolina  corporation 
which  had  not  complied  with  such  condi- 
tions, could  not  be  maintained  in  the  courts 
of  New  Jersey. 

Tliis  case  also  involved  a  contract  made 
by  the  North  Carolina  corporation  in 
Pennsylvania,  without  having  complied  with 
the  conditions  prescribed  by  the  Pennsyl- 
vania statute,  which  renders  contracts  to 
which  it  applies  void.  The  decision  uphold- 
ing the  action  in  the  New  Jersey  court  on 
this  contract,  however,  was  upon  the  ground 
that  under  the  Pennsylvania  statute,  as  con- 
strued by  the  Pennsylvania  courts,  an  iso- 
lated transnction  did  not  constitute  doing 
business  within  the  state,  and  that  the  plea 
of  the  defendant  in  relation  to  the  Pennsyl- 
vania contract  did  not  set  up  sutticient  facts 
to  show  that  the  making  of  the  contract  in 
question  was  anytliing  more  than  an  iso- 
lated transaction.  The  United  States  Su- 
preme Court  also  held  that  the  decision  on 
this  point  was  with  reference  to  a  purely 
local  question,  and  not  assignable  as  er- 
ror. 

In  the  cases  above  cited  in  which  the 
Federal  court  or  the  court  of  another  state 
held  that  the  action  was  not  enforceable 
because  the  statute  in  question  rendered  the 
contract  void,  it  appeared,  or,  at  least, 
was  held  or  assumed,  that  the  contract  in 
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question  was  made  in  the  state  enacting  the 
statute;  and,  as  already  shown,  in  some  of 
the  cases  the  rule  was  not  applied,  for  the 
reason  that  the  contract  was  found  not  to 
have  been  made  within  that  state.  In  tho9« 
cases  it  was  probably  assumed  that  the  fact 
that  the  contract  was  not  made  within  the 
state  enacting  the  statute  took  the  contract 
entirely  out  of  the  operation  of  the  statute, 
so  that  an  action  might  have  been  main- 
tained thereon  even  in  a  court  of  the  latter 
state;  at  least,  unless  that  court  should 
have  declined  to  entertain  the  action  on  the 
general  proposition  that  it  would  be  con- 
trary to  the  public  policy  ot  tne  forum  to 
enforce  such  a  contract. 

In  some  instances,  however,  state  statutes, 
especially  those  relating  to  foreign  in- 
surance companies,  have  been  held  by  the 
state  courts  to  apply  to  certain  contracts 
or  transactions  with  residents  of  the  state, 
or  in  relation  to  property  within  the  state, 
notwithstanding  that  the  contract  may  have 
been  technically  consummated  in  another 
state.  Assuming,  for  the  purposes  of  the 
point,  that  such  a  statute  which  renders  con- 
tracts within  its  operation  void  is,  under 
particular  circumstances,  construed  by  the 
courts  of  the  state  in  which  it  is  enacted  to 
apply  to  contracts  even  though  not  techni- 
cally consummated  within  the  state,  and 
that  it  may  constitutionally  be  so  applied,  so 
that  no  action  can  be  maintained  tliereon, 
at  least,  in  the  court  of  the  enacting  state, 
the  question  arises  whether  a  Federal  court 
sitting  in  that  state,  or  the  state  court  of 
another  state,  will  likewise  refuse  to  en- 
force the  contract.  Upon  the  hypothesis  as- 
sumed, it  would  seem  that  this  question 
must  be  answered  in  the  affirmative,  since, 
upon  this  assumption,  the  contract  bein<; 
void,  the  court  of  another  jurisdiction  could 
scarcely  be  justified  in  enforcing  it  as  a 
valid  contract.  As  stated,  however,  this 
presupposes  that  the  statute  may  con- 
stitutionally, and  does  in  fact,  apply  to 
the  contract  in  question,  notwithstanding 
that  it  was  technically  consummated 
in  another  state.  If,  however,  the  re- 
fusal of  the  court  of  the  enacting  state 
to  enforce  a  contract  consummated  in  an- 
other state  would  rest  simply  upon  the 
ground  that  it  would  be  contrary  to  its 
public  policy  to  entertain  such  an  action, 
and  not  upon  the  ground  that  the  contract, 
in  spite  of  its  consummation  in  another 
state,  came  within  the  direct  operation  of 
the  statute,  there  would,  of  course,  be  no 
obligation  upon  the  part  of  the  Federal 
court,  or  the  court  of  anot!ier  state,  to  re- 
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by  any  •  companj,  association,  partner- 
ship, fhdividual,  or  individuals,  that  have 
not  been  authorized  by  the  auditor  of 
«tate  to  transact  such  insurance  business, 
unless  it  shall  be  shown  that  the  insurer 
or  insured,  within  six  months  after  the  is- 
suing of  said  pcriicy  or  contract  of  insurance, 
has  paid  into  the  state  treasury  2^  per 
cent  of  the  gross  premium  paid  or  agreed  to 
be  paid  for  such  policy  or  contract  of  in- 


surance. 


»i 


This  action  was  commenced  on  the  20th  of 
July,  1904,  was  tried  by  the  court  witliout 
a  jury,  and  judgment  directed  and  entered 
in  favor  of  the  plaintiff  for  the  sum  of 
$155  and  interest  from  December  1,  1903. 
The  defendant  appeals  from  this  judgment, 
and  has  made  forty  separate  assignments 
of  error,  which,  however,  have  been  grouped 
and  may  be  considered  as  follows:  (1) 
That  there  was  no  arbitration,  nor  was  the 
action  commenced  within  sixty  days  after 


fuse  to  entertain  the  action  on  that  groimd. 
As  a  mere  matter  of  comity,  the  question  is, 
of  course,  exclusively  for  the  courts  of  the 
state  in  which  the  action  is  brought,  and 
presents  no  Federal  question.  Finney  v. 
Guy,  189  U.  S.  335,  47  L.  ed.  839,  23  Sup. 
Ct.  Rep.  668;  Allen  v.  Alleghany  Co.  190 
U.  S.  468,  49  L.  ed.  651,  25  Sup.  Ct.  Rep. 
311. 

In  Swing  v.  Dayton,  124  App.  Div.  58, 
108  N.  Y.  Supp.  155,  holding  that  an  action 
would  not  lie  in  New  York  by  the  trustee 
of  a  dissolved'  Ohio  mutual  insurance  com- 
pany, to  recover  an  assessment  against  a 
Pennsylvania  member,  for  the  reason  that 
the  Ohio  company  not  having  complied  with 
the  conditions  prescribed  by  the  Pennsyl- 
vania statute,  the  contract  was  void, 
the  court  expressly  found  that  the  con- 
tract was  made  in  Pennsylvania,  and  the 
implication  is,  perhaps,  that  if  the  con- 
tract had  been  made  in  Ohio,  though  made 
with  a  resident  of  Pennsylvania,  and  in  re- 
lation to  property  in  that  state,  the  action 
might  have  been  maintained  in  New  York. 
The  court,  however,  refers  to  the  decision 
of  the  Pennsylvania  court  in  Swing  v.  Mun- 
8on,  191  Pa.  682,  58  L.R.A.  223,  71  Am.  St. 
Rep.  772,  43  Atl.  342,  in  which  the  same 
plaintiff  brought  a  similar  action  in  Penn- 
sylvania against  another  Pennsylvania  mem- 
ber of  the  company  and  was  defeated.  For 
the  purposes  of  the  argument,  the  court  in 
in  the  Pennsylvania  case  assumed  that 
the  contract  was  made  in  Ohio  and  was  law- 
ful there;  but,  even  upon  that  assumption, 
held  that  the  action  could  not  be  main- 
tained in  Pennsylvania.  It  is  not  quite  clear 
whether  the  decision  was  upon  the  ground 
that,  notwithstanding  the  assumption  that 
the  contract  was  consummated  in  Ohio,  the* 
Pennsylvania  statute  would  directly  apply 
and  render  it  void,  or  upon  the  ground  that 
it  would  be  contrary  to  the  public  policy 
of  Pennsylvania  to  enforce  the  contract. 
Apparently,  however,  the  decision  was  upon 
the  latter  ground,  as  the  court  said:  "As- 
sume that  the  contract,  because  made  in 
Ohio,  could  have  been  enforced  in  the  courts 
of  that  state,  it  does  not  follow  that  the 
courts  of  this  state  will  lend  their  aid  to  the 
enforcement  of  a  contract  in  violation  of  its 
own  policy,  as  declared  in  its  laws.''  If 
the  refusal  of  the  Pennsylvania  court,  on 
Buch  an  assumption,  to  enforce  the  contract, 
would  rest  solely  on  the  ground  of  its  own 
public  policy,  and  not  upon  the  ground  that 
the  contract  in  question,  though  not  tech- 
nically completed  in  Pennsylvania,  would 
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fall  within  the  direct  operation  of  the  terms 
of  its  statute,  and  therefore  be  void,  it 
seems  clear,  as  indeed  is  apparently  conced- 
ed by  the  opinion,  that  the  courts  of  Ohio, 
or  of  any  state  other  than  Pennsylvania, 
would  not  be  bound  to  enforce  the  public 
policy  of '  Pennsylvania  in  that  respect.  But 
if,  by  reason  of  the  fact  that  the  insured 
property  was  located  in  Pennsylvania,  and 
that  a  part  of  the  transaction  took  place  in 
that  state,  it  should  and  could,  agreeably 
to  constitutional  limitations,  be  held  that 
the  statute  applied  directly  and  rendered 
the  contract  void,  it  would  seem  that  neither 
the  courts  of  Ohio  nor  of  any  other  state 
ought  to  maintain  the  action  thereon. 

In  Eureka  Ins.  Co.  v.  Parks,  1  Cin.  Sup. 
Ct.  Rep.  674,  where  a  contract  of  insurance 
was  consummated  by  an  Ohio  corporation  in 
Ohio,  but  upon  an  application  transmitted 
through  an  agent  in  Indiana,  the  court  held 
that  the  courts  of  Ohio  could  not  refuse  to 
entertain  an  action  to  collect  the  premium, 
even  if  the  law  of  Indiana  should  declare  the 
contract  void  because  the  application  was 
transmitted  by  the  Indiana  agent. 

While  it  would  doubtless  be  proper  for 
the  Federal  court,  or  the  court  of  another 
state,  in  which  the  action  is  brought,  to 
place  its  own  construction  upon  the  statute 
in  respect  to  whether  it  renders  contracts 
within  its  operation  absolutely  void  or 
merely  closes  the  courts  to  actions  thereon, 
if  the  statute  has  not  been  authoritatively 
construed  in  that  respect  by  the  courts  of 
the  enacting  state,  or  if  such  construction 
by  the  courts  of  that  state  is  not  properly 
proven  or  established  in  the  p'^tion,  yet  it 
seems  to  be  generally  assumed  inixt  the  Fed- 
eral court,  or  the  court  of  the  other  state, 
will  accept  and  abide  by  the  construction  of 
the  statute  in  this  respect  by  the  courts  of 
the  enacting  state,  if  such  construction  is 
properly  proven  in  the  case.  The  court  in 
Allegheny  Co.  v.  Allen,  69  N.  J,  L.  270,  65 
Atl.  724,  expressly  so  declares;  and  while 
the  United  States  Supreme  Court,  in  dismiss- 
ing the  writ  of  error  in  that  case  (196  U. 
S.  459,  49  L.  ed.  553,  25  Sup.  Ct.  Rep.  311), 
declared  generally  that  the  mere  construc- 
tion by  a  state  court  of  a  statute  of  another 
state,  without  questioning  its  validity,  docs 
not,  with  possibly  some  exceptions,  deny  to 
it  the  full  faith  and  credit  demanded  by  the 
statute  in  order  to  give  the  Supreme  Court 
jurisdiction,  it  seems  to  be  implied  that  the 
construction  placed  upon  the  statute  by  the 
courts  of  the  state  in  which  it  was  enacted 
should  be  followed,  if  proved. 
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loss.  (2)  The  contracts  were  Iowa  OQn- 
tracts,  and,  being  void  in  Iowa,  were  un- 
enforceable in  Minnesota.  (3)  That,  in- 
asmuch as  the  defendant  could  not  have  en- 
forced the  payment  of  assessments,  the 
plaintiff  cannot  enforce  the  payment  of  loss. 
(4)  That  in  rendering  judgment  against  the 
defendant,  the  court  failed  to  give  full  faith 
and  credit  to  the  public  acts,  records,  and 
judicial  proceedings  of  another  state. 
.  1.  The  action  in  this  case  was  upon  the 
adjustment  entered  into  between  the  plain- 
tiff and  defendant  August  7,  1003.  The 
policy  required  arbitration  only  when  the 
parties  disagreed  as  to  the  amount  of  the 
loss.  They  having  agreed  and  adjusted  the 
loss,  there  was  nothing  to  arbitrate.  In  the 
adjustment  agreement,  the  company  agreed 
to  pay  the  loss  ''on  or  about  December  1,'' 
1003.  The  plaintiff  could  commence  no 
action  before  that  date,  and  so  could  not 
have  brought  the  action  within  sixty  days 
from  July  20th,  the  date  upon  which  the 
loss  occurred.  The  result  of  the  adjustment 
was  to  put  the  plaintiff's  claim,  with  re- 
spect to  the  time  of  bringing  suit,  entirely 
outside  of  the  policy,  and  the  only  limitation 
upon  the  time  for  bringing  action  was  the 
statutory  one.  McCallum  v.  National 
Credit  Ins.  Co.  84  Minn.  134,  86  N.  W.  892. 

2.  None  of  the  provisions  of  the  Iowa  law 
to  which  we  have  been  referred  declared  void 
a  policy  of  insurant  issued  in  that  state  by 
a  company  not  autLorized  to  transact  busi- 
ness there.  The  effect  of  §  1758  is  that, 
if  the  insurer  pays  certain  taxes  within  six 
months  after  the  issuance  of  a  policy,  he 
may  maintain  an  action  upon  it.  If  he  does 
not  pay  such. taxes,  he  can  obtain  no  relief 
from  the  Iowa  courts.  The  authorities  cited 
by  the  defendant  do  not  sustain  his  claim 
that,  because  the  insurance  company  was 
prohibited  from  issuing  its  policies  in  Iowa, 
any  policy  so  issued  by  it  was  void  as 
against  the  insured.  It  is  only  where  the 
laws  of  the  state  have  expressly  declared 
such  contracts  void  that  the  innocent  party 
to  the  transaction  has  been  denied  recovery. 
Ashland  Lumber  Co.  v.  Detroit  Salt  Co.  114 
Wis.  66,  89  N.  W.  004 ;  Rough  v.  Breitung, 

117  Mich.  48,  75  N.  W.  147 ;  Oakland  Sugar 
Mill  Co.  V.  Fred  W.  Wolf  Co.  55  C.  C.  A.  03, 

118  Fed.  230;  Re  Comstock,  3  Sawy.  218, 
Fed.  Caa.  No.  3,078.  This  court  has  uni- 
formly held  that  an  action  may  be  main- 
tained upon  a  policy  by  the  insured,  al- 
though the  company  issuing  the  policy  did 
so  in  violation  of  the  laws  of  this  state. 
Ganser  v.  Fireman's  Fund  Ins.  Co.  34  Minn. 
372,  25  N.  W.  043;  Seamans  v.  Christian 
Bros.  Mill  Co.  66  Minn.  205,  68  N.  W.  1065. 

3.  The  contention  that  the  defendant 
could  not  have  enforced  the  assessment 
against  the  plaintiff,  and  that,  therefore, 
26  L.R.A.(N.S.) 


the  plaintiff  cannot  maintain  an  action  to 
recover  for  loss  under  the  policy,  is  neces- 
sarily included  in  what  has  already  been 
said.  That  identical  claim  was  rejected  in 
the  Seamans  Case,  above  referred  to,  and 
under  that  authority  the  result  is  the  same^ 
even  if  the  policy  were  actually  delivered 
in  Iowa. 

4.  The  judgment  against  the  defendant  in 
no  way  violates  the  provision  of  the  Federal 
Constitution  requiring  each  state  to  give 
full  faith  and  credit  to  the  acts,  records,  and 
judicial  proceedings  of  every  other  state. 
The  court  did  not  refuse  to  give  effect  to 
any  provision  of  the  Iowa  statutes,  but. 
simply  held  that  a  corporation  of  this  state 
could  not  avoid  liability  by  pleading  its. 
own  wrong.  The  fact  that  the  defendant 
corporation  is  a  mutual  insurance  company, 
which  collects  its  premiums  in'  the  form  of 
assessments,  is,  to  our  mind,  immaterial. 
The  contract  of  insurance  provided  that  it. 
would  pay  all  the  damage  sustained  by  the 
plaintiff  from  the  happenings  insured 
against.  There  is  no  claim  made  by  the  de- 
fendant that  the  proceeds  of  the  assessments 
made  by  it  during  the  year  1903  were  not 
ample  to  pay  the  plaintiff's  claim  in  full. 
When  the  loss  was  adjusted,  it  agreed  to 
pay  the  fixed  amount,  unless  the  proceeds, 
of  an  assessment  and  75  per  cent  of  the  sur- 
plus fimd  were  not  sufficient,  after  the  pay- 
ment  of  expenses,  to  pay  all  loss  claims  in 
full,  and  that  in  such  case  the  available 
funds  were  to  be  applied  pro  rata.  The  de- 
fendant does  not  claim  that  the  condition 
of  its  funds  makes  it  necessary  to  make  a 
ratable  reduction  in  loss  claims,  so  that,  if 
the  plaintiff  was  entitled  to  a  judgment,  he 
was  entitled  to  one  for  the  full  amount  of 
the  loss  as  adjusted. 

Judgment  affirmed. 


MINNESOTA   SUPKEMX:   COURT. 

IDA  E.  GARDNER,  Respt, 

V. 

UNITED  SURETY  COMPANY,  Appt 

(—  Minn.  — ,  125  N.  W.  264.) 

Insurance  —  accident  policy  —  execu- 
tion —  presumption  —  error. 

1.  An  accident  policy,  fully  signed,  dated 
June  30,  1908,  was  found  in  the  safe  and 

Headnotes  by  O'Brien,  J. 


yote.  —  Liahility  under  accident  policif 
for  death  or  injury  caused  hy  medical 
treatment. 

In  Dezell  v.  Fidelity  &  C.  Co.   176  Mo. 
263,  75  S.  W.  1102,  death  from  a  dose  of 
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-with  other  papers  of  the  insured,  after  hia 
•death,  August  24th.  Held  to  create  a  prima 
iacie  presumption  that  the  policy  contract 
was  fully  executed,  and  an  instruction  to 
-the  jury  that,  under  §  4730,  Rev.  Laws  1905, 
-the  burden  was  upon  the  defendant  to  dis- 
prove by  a  preponderance  of  evidence  the 
full  execution  of  the  contract,  was,  at  least, 
not  prejudicial  error. 

JSame  —  ^'accidental"  —  medical  treat- 
ment. 

2.  When  an  injury  is  caused  by  means 
insured  against,  and  the  medical  treatment 
4idministered  is  rendered  necessary  and 
proper  by  the  nature  of  the  injury,  the 
death  of  the  insured,  if  caused  solely  by 
the  injury  and  the  susbsequent  medical 
treatment,  is  ^'accidental,"  within  the  mean- 
ing of  a  policy  insuring  against  death 
Ksaused  by  "external,  violent,  and  accidental 
jneans/' 


)f 


(March  11,  1910.) 


APPEAL  by  defendant  for  an  order  of  the 
District  Court  for  Hennepin  County 
denying  a  motion  for  judgment  notwith- 
standing a  verdict  for  plaintiff,  or  for  a  new 
trial,  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  an  accident  in- 
surance policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  H.  Bontelle  and  N.  H. 
Chase,  for  appellant: 

No  delivery  or  acceptance  of  the  policy 
contract  was  shown. 

Heiman  v.  Phoenix  Mut.  L.  Tns.  Co.  17 
Minn.  153,  10  Am.  Rep.  164,  Gil.  127 ;  New 
V.  Germania  F.  Ins.  Co.  171  Ind.  33,  85  N. 
E.  703;  Nutting  v.  Minnesota  F.  Ins.  Co.  98 
Wis,  26,  73  N.  W.  432;  Ames  &  F.  Co.  v. 
Smith,  65  Minn.  304,  67  N.  W.  999 ;  Wemple 
V.  Northern  Dakota  Elevator  Co.  67  Minn. 
87,  69  N.  W.  478;  Ames-Brooks  Co.  v.  JEtna, 
Ins.  Co.  83  Minn.  346,  86  N.  W.  344;  Travis 


morphine,  taken  upon  the  prescription  of  a 
physician,  for.  the  purpose  of  allaying  pain, 
was  held  to  be  the  result  of  "external,  vio- 
lent, and  accidental  means,''  within  the 
meaning  of  an  accident  policy.  It  was  fur- 
ther held  that  the  exception  contained  in 
-the  policy,  that  the  insurance  did  not  cover 
^'injuries,  fatal  or  otherwise,  resulting 
from  poison  or  anything  accidentally  or 
otherwise  taken,  administered,  absorbed,  or 
inhaled,"  did  not  cover  medicine,  even 
though  it  contained  poison,  or  anything  tak- 
<€n  or  administered  m  good  faith  to  allevi- 
■ate  physical  pain,  even  though  it  resulted 
in  unexpected  or  unintentional  death. 

On  the  other  hand,  in  Westmoreland  v. 
Preferred  A.cci.  Ins,  Co.  75  Fed.  244,  under 
an  accident  policy  stipulating  that  there 
-ahould  be  no  liability  for  injury  resulting 
from  anything  accidentally  or  otherwise 
taken,  absorbed,  or  inhaled,  or  resulting  ei- 
ther directly  or  indirectly,  wholly  or  in  part, 
from  medical  or  surgical  treatment,  it  was 
held  that  death  resulting  from  the  co-opera- 
-tion  of  an  unknown  cause  with  chloroform 
administered  by  a  physician  tor  the  purpose 
•of  relieving  assured  from  the  pain  of  a 
surgical  operation  was  not  covered  by  the 
policy. 

And  in  Kasten  v.  Interstate  Casualty 
•Co.*  99  Wis.  73,  40  L.R.A.  661,  74  N.  W. 
^34,  it  was  held  that  an  accident  policy  pro- 
Tiding  that  the  liability  of  the  insurer 
should  not  extend  to  injuries,  fatal  or  other- 
wise, resulting  wholly  or  in  part  from  poi- 
son or  anything  accidentally  or  otherwise 
taken,  administered,  absorbed,  or  inhaled, 
did  not  cover  death  caused  by  blood  poison- 
ing from  the  effects  of  the  absorption  into 
-the  system  of  septic  poison  evolved  by  the 
propagation  of  germs  in  cotton  inserted  by 
:a  dentist  to  stop  hemorrhage  from  wounds 
•caused  by  the  removal  of  teeth  from  the 
mouth  of  the  deceased. 

So,  in  Bay  less  v.  Travelers'  Ins.  Co.  14 
Blatchf.  143,  Fed.  Cas.  No.  1,138  (reversed 
dn  113  U.  S.  316,  28  L.  ed.  989,  5  Sup.  Ct. 
Rep.  494,  because  the  trial  court  took  the 
-26  L.R.A.(N.S.) 


case  from  the  jury),  it  was  held,  under  an 
accident  policy  providing  that  the  insurance 
should  not  extend  to  any  death  or  disease 
"caused  wholly  or  in  part  by  any  surgical 
operation  or  medical  or  mechanical  treat- 
ment for  disease,"  that  there  could  be  no  re- 
covery for  the  death  of  the  assured,  caused 
by  his  taking  inadvertently  more  opium 
than  he  intended,  the  drug  having  been  pre- 
scribed by  his  physician  to  allay  nervous- 
ness and  restlessness. 

And  in  Herdic  v.  Maryland  Casualty  Co. 
79  C.  C.  A.  156,  149  Fed.  198,  affirming  146 
Fed.  396,  it  was  held  that  a  provision  in 
an  accident  policy  that  it  did  "not  cover 
death  nor  disability  resulting  from  mineral, 
animal,  vegetable,  -  gaseous,  or  any  other 
kind  of  poisoning  .  .  .  but,  subject  to 
its  conditions,  covers  death  or  disability  re- 
sulting from  septicemia, —  .  .  .  and 
death  only,  as  the  result  of  an  anesthetic, 
while  actually  undergoing  a  surgical  opera- 
tion at  the  hands  of  a  duly  qualified  regu- 
lar physician,"  should  not  be  so  interpreted, 
in  the  event  of  death  from  septicemia  en- 
suing upon  a  surgical  operation  for  appen- 
dicitis, as  to  render  inoperative  the  previ- 
ously expressed  and  broadly  characterizing 
limitation  of  the  entire  insurance  to  bodily 
injuries  sustained  through  "external,  vio- 
lent, and  accidental  means,"  and  that  there- 
fore the  policy  did  not  cover  death  so  re- 
sulting. 

In  Flint  v.  Travelers'  Ins.  Co.  (Tex.  Civ. 
App.)  43  S.  W.  1079,  under  an  accident  po- 
licy providing,  among  other  things,  that  it 
should  not  cover  death  resulting  from  medi- 
cal treatment,  intoxication,  or  narcotics,  or 
voluntary  or  involuntary  taking  of  poison, 
it  was  held  that  the  insurer  was  not  liable, 
it  appearing  that  the  insured  went  on  a 
spree  until  he  was  extremely  nervous  and 
far  toward  delirium  tremens,  when  he  was 
taken  to  a  sanitarium,  where  a  physician 
administered  hypodermically  several  doses 
of  morphine,  from  the  effects  of  whicli  he 
died. 

In  Travelers*  Ins.  Co.  v.  Murray,  16  Colo. 
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V.  Nederland  L.  Ins.  Co.  43  C.  C.  A.  653,  104 
Fed.  486;  Millville  Mut.  M.  &  F.  Ins.  Co. 
V.  Collerd,  38  N.  J.  L.  480;  Hartford  F.  Ins. 
Co.  V.  Wilson,  187  U.  S.  467,  47  L.  ed.  261, 
23  Sup.  Ct.  Rep.  189;  Myers  v.  Keystone 
Mut.  L.  Ins.  Co.  27  Pa.  268,  67  Am.  Dec. 
463;  Amos-Richia  v.  Northwestern  Mut.  L. 
Ins.  Co.  152  Fed.  192;  Piedmont  &  A.  L. 
Ins.  Co.  V.  Ewing,  92  U.  S.  377,  23  L.  ed. 
610;  Equitable  Life  Assur.  Soc.  v.  McElroy, 
28  C.  C.  A.  365,  49  U.  S.  App.  548,  83  Fed. 
631. 

Mere  delay  in  passing  on  an  application, 
or  a  failure  to  signify  rejection,  does  not 
amount  to  an  acceptance. 

Kolien  V.  Mutual  Reserve  Fund  Life  Asso. 
28  Fed.  705;  Misselhorn  v.  Mutual  Reserve 
Fund  Life  Asso.  30  Fed.  545;  New  York  L. 
Ins.  Co.  V.  Babcock,  104  Ga.  67,  42  L.R.A. 
88,  69  Am.  St.  Rep.  134,  30  S.  E.i  273; 
Winchell  v.  Iowa  State  Ins.  Co.  103  Iowa, 
189,  72  N.  W.  603;  Ross  v.  New  York  L.  Ins. 
Co.  124  N.  C.  395,  32  S.  E.  733;  Haskin 
V.  Agricultural  F.  Ins.  Co.  78  Va,  700; 
Equitable  Life  Assur.  Soc.  v.  McElroy, 
supra;  New  York  Union  Mut.  Ins.  Co.  v. 
Johnson,  23  Pa.  72;  Krumm  v.  v.  Jefferson 
F.  Ins.  Co.  8  Ohio  Dec.  Reprint,  103;  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Rudolph,  45 
Tex  454;  Brink  v.  Merchants'  &  F.  United 
Mut.  Ins.  Asso.  17  S.  D.  235,  95  N.  W.  929 ; 
Wincliell  v.  Iowa  State  Ins.  Co.  103  Iowa, 
189,  72  N.  W,  503;  More  v.  New  York 
Bowery  F.  Ins.  Co.  130  N.  Y.  537,  29  N.  E. 
757;  Royal  Ins.  Co.  y.  Beatty,  119  Pa.  6, 
4  Am.  St.  Rep.  622,  12  Atl.  607;  Winnesheik 
Ins.  Co.  V.  Holzgrafe,  53  111.  516,  5  Am.  Rep. 
64;  Harp  v.  Grangers'  Mut.  F.  Ins.  Co.  49 
Md.  307. 

Nonpayment  of  the  premium  made  it  ex- 
tremely unlikely  that  the  delivery  was  \m- 
conditional. 

Coffin  V.  New  York  L,  Ins.  Co.  62  C.  C.  A. 
415,  127  Fed.  555;  Hoyt  v.  Mutual  Ben.  L. 
Ins.   Co.  98  Mass.  539 ;  Markey  v.  Mutual 


Ben.  L.  Ins.  Co.  103  Mass.  78>  118  Man. 

178. 

The  burden  of  proving  the  contract  sued 
upon  was  with  the  plaintiff. 

Mass  v.  Matthews,  30  Mian.  441,  16  N. 
W.  155;  1  Greenl.  Ev.  §  557;  Tucker  v. 
Helgren,  102  Minn.  382,  113  N.  W.  912; 
Neilson  v.  Schuckman,  53  Wis.  638,  UN. 
VV.  44. 

The  complaint  failed  to  show  that  the  re- 
resulting  death  was  caused  solely  by  ex- 
ternal, violent,  and  accidental  means. 

Westmoreland  v.  Preferred  Acci.  Ins.  Co. 
75  Fed.  244;  Travelers'  Ins.  Co.  v.  Murray, 
16  Colo.  296,  25  Am.  Rep.  267,  26  Pac.  774; 
White  V.  Standard  L.  &  Acci.  Ins.  Co.  95 
Minn.  77,  103  N.  W.  735,  884,  6  A.  &  E. 
Ann.  Cas.  83,  National  Masonic  Acci.  Asso. 
V.  Shryrock,  20  C.  C.  A.  3,  36  U.  S.  App.  658, 
73  Fed.  774. 

Messrs.  Keith,  Evans,  Thompson,  A 
Falrchlld,  for  respondent; 

The  plaintiff  established  a  prima  facie 
case  by  introducing  the  policy  in  evidence, 
by  proving  the  death  of  the  insured  im- 
mediately following  a  severe  accident,  and 
that  the  policy  was  found  in  his  safe  with 
his  other  insurance  policies. 

Moore  v.  Holmes,  68  Minn.  108,  70  N.  W. 
872;  LaPlant  v.  Pratt-Ford  Greenhouse  Co. 
102  Minn.  93,  112  N.  W.  889;  Valentine  v. 
Wheeler,  116  Mass.  478;  Per  ley  v.  Per  ley, 
144  Mass.  107,  10  N.  E.  726;  Jones  v.  New 
York  L.  Ins.  Co.  168  Mass.  245,  47  N.  E, 
92;  National  Mut.  F.  Ins.  Co.  v.  Sprague, 
40  Colo.  344,  92  Pac.  228;  Massachusetts 
Ben.  Life  Asso.  v.  Sibley,  158  111.  411,  42 
N.  E.  137;  Kendrick  v.  Mutual  Ben.  L.  Ins. 
Co.  124  N.  C.  315,  70  Am.  St.  Rep.  592,  32 
S.  E.  728. 

The  payment  of  the  premium  was  not 
necessary  for  the  validity  of  the  policy. 

Kilbom  V.  Prudential  Ins.  Co.  99  Minn. 
176,  108  N.  W.  801;  KoUitz  v.  Equitable 
Mut.  F.  Ins.  Co.  92  Minn.  236,  99  N.  W. 


290,  25  Am.  St.  Rep.  267,  26  Pac.  774,  in 
which  the  accident  policy  sued  on  excepted 
death  from  medical  or  surgical  treatment, 
it^was  held  that  where  the  assured  had  been 
injured  by  an  accident  resulting  in  hernia, 
and  died  after  a  dangerous  and  unsuccess- 
ful surgical  operation,  performed  when 
death  seemed  inevitable  without  it,  the  ac- 
cident not  the  surgical  operation  was  the 
proximate  cause  of  death. 

In  Fitton  v.  Accidental  Death  Ins.  Co. 
17  C.  B.  N.  S.  122,  it  was  held  that  death 
from  hernia  caused  solely  and  directly  from 
external  violence,  followed  by  a  surgical  op- 
eration performed  for  the  purpose  of  re- 
lieving the  patient,  was  not  within  the  ex- 
ception of  an  accident  policy  stipulating 
that  it  did  not  insure  against  death  or  dis- 
ability arising,  among  others,  from  hernia 
or  ^'anv  other  disease  or  cause  arising  with- 
26  L.R.A.(N.S.) 


in  the  system  of  the  insured  l)efore.  or  at 
the  time,  or  following  such  accidental  in- 
jury, whether  causing  death  or  disability 
directly  or  jointly  with  such  accidental  ia* 
jury." 

In  Bailev  v.  Interstate  Casualty  Co.  8 
App.  Div.  127,  40  N.  Y.  Supp.  513,  affirmed 
without  opinion  in  158  N.  Y.  723,  53  X.  E. 
1123,  in  which  it  appeared  that  the  plain- 
tiff, a  physician,  administered  morphine,  to 
himself  in  his  leg  for  extreme  exhaustion 
and  that,  while  doing  so,  the  carriage  in 
which  he  was  riding  at  the  time  suddenly 
started,  by  reason  whereof  he  accidental^ 
inserted  the  needle  deeply  into  his  leg,  caus- 
ing the  injuries  complained  of,  it  was  held 
to  be  a  question  for  the  jury  whether  such 
injury  was  sustained  through  "external, 
violent,  or  accidental  means,"  within  th* 
meaning  of  the  policy* 
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802;  Michigan  Pipe  Co.  v.  Michigan  F.  &  M. 
Ins.  Co.  92  Mich.  482,  20  L.  R.  A.  277,  52 
N.  W.  1070;  Macdonell  v.  Keller  Mfg.  Co.  90 
Minn.  323,  90  N.  VV.  786. 

The  death  of  the  insured  resulted,  directly 
and  independently  of  all  other  causes,  from 
bodily  injuries  effected  aclely  through  ex- 
ternal, violent,,  and  accidental  means. 

Manufacturers'  Acci.  Indemnity  Co.  y. 
Dorgan,  22  L.R.A.  620,  7  C.  C.  A.  681, 
16  U.  S.  App.  290,  68  Fed.  945;  Winspear 
V.  Accident  Ins.  Co.  L.  R.  6  Q.  B.  Div. 
42;  Lawrence  v.  Accidental  Ins.  Co.  L.  R. 
7  Q.  B.  Div.  216;  Lewis  v.  Brotherhood  Acci. 
Co.  194  Mass.  1,  17  L.R.A.(N.S.)  714,  79 
N.  E.  802 ;  American  Acci.  Co.  v.  Rcigart,  94 
Ky.  547,  21  L.R.A.  651,  42  Am.  St.  Rep.  374, 
23  S.  W.  191;  Paul  v.  Travelers'  Ins.  Co.  112 
N.  Y.  472,  3  L.R.A.  443,  8  Am.  St.  Rep.  758, 
20, N.  E.  347;  Travelers'  Ins.  Co.  v.  Ayers, 
217  111.  390,  2  L.R.A.(N.S.)  168,  76  N.  E. 
606;  Fidelity  &  C.  Co.  v.  Loewenstein,  46 
L.R.A.  450,  38  C.  C.  A.  29,  97  Fed.  17; 
Pickett  V.  Pacific  Mut.  L.  Ins.  Co.  144  Pa. 
79,  13  L.R.A.  661,  27  Am.  St.  Rep.  618,  22 
Atl.  871;  Schmid  v.  Indiana  Travelers' 
Acci.  Asso.  42  Ind.  App.  483,  86  N.  E.  1032. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court: 

One  W.  L.  Gardner  had  for  some  time 
carried  an  accident  policy  in  the  Casualty 
Company  of  America,  of  which  the  Fletcher 
Company  was  the  agent  at  Minneapolis. 
Gardner's  policy  expired  June  30,  1908,  and 
about  the  15th  of  that  month  the  Fletcher 
Company,  which  had  ceased  to  be  the  agjnt 
of  the  Casualty  Company,  and  had  become 
the  agent  of  the  defendant.  United  Surety 
Company,  tendered  to  Gardner  a  policy  of 
the  defendant,  which  it  requested  him  to 
accept  in  place  of  the  one  issued  by  the 
Casualty  Company.  With  the  statement  that 
he  would  examine  it,  look  over  the  contract, 
and  let  the  agent  know  later,  Gardner  re- 
ceived the  policy,  and  after  his  death,  which 
occurred  August  24,  1908,  it  was  found  with 
other  papers  in  his  safe.  Mr.  Lee  H.  Fletch- 
er, the  president  of  the  Fletcher  Company, 
testified  that  policy  was  taken  to  Gardner 
by  Mr.  Knoff,  a  bookkeeper  employed  by 
the  Fletcher  Company.  Knoff  testified  to 
handing  the  policy  to  Mr.  Gardner,  as  above 
stated;  that  he  next  called  upon  Gardner 
about  the  middle  of  July,  and  asked  him  for 
a  check  for  the  premium;  that  Gardner  re- 
plied that  he  would  not  pay  the  premium  in 
cash,  but  wanted  the  Fletcher  Company,  or 
Mr.  Fletcher,  to  trade  out  the  amount  of 
the  premium.  Knoff  replied  that  he  had  no 
authority  to  make  such  an  agreement,  but 
would  report  to  Mr.  Fletcher.  He  again 
saw  Gardner  about  three  weeks  later,  and 
told  him  that  Mr.  Fletcher  would  not  take 
20  L.R.A.(N.S.) 


the  premium  in  trade,  whereupon  Gardner 
replied*  that  Mr.  Fletcher  would  have  to 
trade  out  most  of  it.  He  again  told  Gard- 
ner that  he  had  no  authority  to  agree  to 
the  proposition,  whereupon  Gardner  handed 
him  a  bill  head,  showing  him  what  business 
he  was  in,  and  suggested  that  probably  Mr. 
Fletcher  could  find  something  on  there  for 
him  to  do  and  trade  out  the  premium  in 
that  way.  Nothing  further  occurred  until 
after  Gardner's  death,  when  the  premium 
was  tendered  and  refused.  The  policy  pur- 
ported upon  its  face  to  insure  W.  L.  Gard- 
ner for  twelve  months  "on  account  of  ac- 
cident, as  hereinafter  described,  from  the 
30th  day  of  June,  1908,  at  12  o'clock  noon, 
standard  time.  .  .  If  the  assured  shall, 
during  the  term  of  this  insurance,  sustain 
bodily  injuries  effected  solely  through  ex- 
ternal, violent,  and  accidental  means,  sui- 
cide (sane  or  insane)  not  included,  which 
injuries  shall,  directly  and  indepenvlently  of 
all  other  causes,  result  in  loss  of  life,  limb, 
sight,  or  time  as  herein  defined,  the  com- 
pany will  pay  the  amount  below  specified," 
— the  minimum  sum  in  case  of  death  being 
15,000. 

On  August  23,  1908,  Gardner,  while  in  a 
stable,  was  kicked  by  a  horse.  His  thigh 
was  cut,  and  the  evidence  indicates  he  was 
thrown,  and  struck  his  head  against  some 
part  of  the  barn.  After  the  accident  Gard- 
ner appeared  to  be  in  great  distress,  and  a 
physician  was  summoned,  who,  after  dress- 
ing the  wound,  suggested,  as  stables  were 
fruitful  breeding  places  of  tetanus  germs, 
it  might  be  well  to  administer  an  injection 
of  antitetanus  serum,  although  expressing 
the  opinion  that  there  was  not  one  chance  in 
a  million  that  tetanus  would  ensue.  Gard- 
ner consented,  and  towards  the  evening  of 
the  following  day  the  physician  injected  the 
serum.  Immediately  afterwards  Gardner 
was  seized  with  a  fit  of  sneezing,  and  died 
within  a  few  minutes.  A  post  mortem  ex- 
amination disclosed  that  his  lungs  and 
bronchial  tubes  had  been  completely  filled 
through  regurgitation.  Plaintiff  claims  that 
his  death  was  due  to  suffocation.  The  post 
mortem  also  disclosed  some  injury  to  the 
head,  which  it  was  claimed  was  severe 
enough  to  have  produced  concussion  of  the 
brain.  The  plaintiff,  the  beneficiary  named 
in  the  policy,  introduced  evidence  tending 
to  support  her  claim  that  the  injury  re- 
ceived by  Gardner  was  sufiicient  to  cause  a 
shock,  impairing  his  nervous  system  to  such 
an  extent  that  the  regurgitation  of  the  con- 
tents of  his  stomach  ensued,  causing  his 
death  by  suffocation,  and* further,  that  the 
injection  of  the  serum  was  the  proper  treat- 
ment indicated  after  the  accident,  and,  even 
if  such  treatment  caused  the  filling  of  the 
lungs,  his  death  was  still  by  suffocation. 
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of  which  the  accident  was  the  proximate 
cause;  again,  that  death  from  suffication, 
unless  deliberately  designed,  is  necessarily 
.an  accident  insured  against  by  the  policy. 
The  defendant  claims  that  the  policy  was 
never  delivered  or  accepted;  that  death  re- 
sulted solely  from  the  injection  of  the  serum, 
which  treatment  was  not  necessarily  indi- 
cated by  the  injury  which  Gardner  received, 
but  was  at  most  because  of  a  possible  in- 
fection of  the  wound,  which  the  attending 
physician  deemed  it  prudent  to  guard 
against;  that  such  treatment  was  improp- 
erly administered  to  the  insured,  who  was 
aiflicted  with  hay  fever,  and  the  injection  of 
the  serum  was  the  proximate  cause  of  the 
death,  and  was  not  external,  violent,  or  ac- 
cidental within  the  meaning  of  the  policy. 

The  learned  district  judge  instructed  the 
jury  in  effect  that,  the  plaintiff  having  pro- 
duced the  policy,  purporting  to  have  been 
executed  by  the  defendant,  and  its  execution 
not  being  specifically  denied  in  the  answer, 
the  burden  of  proof  was,  under  the  statute, 
upon  the  defendant  to  establish  that  the  pol- 
icy had  not  been  executed  and  delivered. 
The  court  continued:  ''And  if  upon  this  is- 
sue the  evidence  is  evenly  balanced  between 
the  parties,  or  if  it  preponderates  in  favor 
of  the  plaintiff,  you  will  find  thereon  for 
the  plaintiff,  and  will  otherwise  find  there- 
on for  the  defendant."  And  further:  **If 
the  administration  of  the  serum  was  ren- 
dered necessary  and  proper  by  the  accidental 
injuries  which  the  deceased  received,  and  if 
the  accident  and  the  serum,  and  they  alone, 
caused  the  death,  then  the  accident  and  the 
resulting  death  were  such  as  the  defendant 
insured  against."  The  plaintiff  had  a  ver- 
dict, and  from  the  denial  of  an  alternative 
motion  for  judgment  notwithstanding  the 
verdict,  or  a  new  trial  of  the  action,  the  de- 
iendant  appeals. 

1.  It  is  undisputed  that  the  policy  in 
question  was  properly  signed  by  the  defend- 
ant and  tendered  to  the  insured.  It  was 
found  in  his  safe  with  his  other  papers,  and 
there  can  be  no  question  that  those  facts 
established  prima  facie  the  execution  and 
delivery  of  the  policy.  La  Plant  v.  Pratt- 
Ford  Greenhouse  Co.  102  Minn.  93,  112  N. 
W.  889;  Amos-Richia  v.  Northwestern  Mut 
L.  Ins.  Co.  (C.  C.)  152  Fed.  192;  Coffin  v. 
New  York  L.  Ins.  Co.  62  C.  C.  A.  416,  127 
Fed.  555.  The  defendant  contends  that  the 
court  erred  in  instructing  the  jury  that,  un- 
der such  circumstances,  the  statute  placed 
upon  the  defendant  the  burden  of  proving 
that  the  policy  contract  was  never  fully  exe- 
cuted by  a  valid  delivery  and  acceptance  of 
it.  It  is  unnecessary  to  enter  upon  a  dis- 1 
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cuBsion  as  to  when  or  under  what  circum- 
stances during  the  trial  of  an  action  the 
burden  of  proof  shifts  from  one  party  to 
the  other,  or  whether  that  is  a  proper  meth- 
od for  describing  the  situation  of  the  parties 
at  any  particular  period  during  the  course 
of  the  trial.  The  practical  situation  was 
this:  A  duly  signed  policy  issued  by  the 
defendant  was,  after  the  death  of  the  in- 
sured found  amongst  his  papers.  This,  to- 
gether with  the  admitted  facts  of  its  genu- 
ineness, established  a  prima  facie  presump- 
tion that  it  was  in  full  force  and  effect; 
and  unless  the  defendant,  by  sufficient  evi- 
dence, overcame  that  presumption,  the  jury 
were  justified  in  finding  the  policy  to  be  a 
valid  obligation  of  the  defendant.  Jones  v. 
New  York  L.  Ins.  Co.  168  Mass.  245,  47  N. 
E.  92. 

Without  going  further,  we  would  at  least 
hold  there  was  no  prejudicial  error  in  this 
portion  of  the  charge.  But  we  are  inclined 
to  believe  that  the  evidence,  taken  all  to- 
gether, would  have  justified  an  instruction 
requiring  the  jury  to  find  the  policy  to  have 
been  in  effect  at  the  time  of  the  insured's 
death.  He  had  retained  it  from  about  the* 
middle  of  June  until  the  24th  of  Augusts 
The  discussions  between  the  insured  and 
Knoff  seem  to  have  assumed  the  acceptance 
of  the  policy,  the  only  dispute  being  as  to 
whether  the  premium  was  to  be  paid  in  cash 
or  in  trade;  and  from  the  testimony  of  Mr. 
Fletcher,  it  seems  the  former  policy  was  al- 
lowed to  expire.  There  can  be  little  ques- 
tien  that,  had  Gardner  lived  and  had  the 
defendant  brought  suit  to  recover  the 
premium,  it  could  have  recovered  at  least 
the  portion  earned  to  August  24,  1908. 
Macdonell  v.  Keller  Mfg.  Co.  90  Minn.  323, 
96  N.  W.  786.  The  fact  that  the  premium 
was  not  paid  would  not  of  itself  keep  the 
policy  from  becoming  effective.  Jones  v. 
New  York  L.  Ins.  Co.  supra. 

2.  The  jury  was  instructed  that  if  the  ad- 
ministration of  the  serum  was  rendered  nec- 
essary and  proper  by  the  accidental  injuries 
which  the  insured  received,  and  if  the  acci- 
dent and  the  serum,  and  they  alone,  caused 
his  death,  then  the  insured's  death  was  with- 
in the  terms  of  the  policy.  In  view  of  this 
instruction,  we  cannot  agree- with  plaintiff's 
contention  that,  if  the  evidence  would  have 
sustained  a  finding  that  the  filling  of  the 
lungs  resulted  from  the  nervous  shock  which 
the  deceased  received  when  struck,  the  ver- 
dict should  be  sustained;  for  the  language 
of  the  instruction  was  clearly  to  the  effect 
that,  if  the  treatment  was  proper  and  death 
resulted  from  it,  the  plaintiff  could  recover. 
Nor  do  we  agree  with  plaintiff's  contention 
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that  death  from  suffocation  is  in  every  case, 
except  where  such  result  is  intended,  'to  be 
regarded  as  produced  by  external,  violent, 
and  accidental  means.  We  think  this  appeal 
must  be  determined  by  considering  whether 
the  injuries  received  by  the  deceased  on 
August  23d  were  the  proximate  cause  of 
his  death  upon  the  following  day;  that  is, 
was  the  administration  of  the  serum  an  in- 
dependent and  supervening  cause  of  death, 
or  is  it  to  be  considered  one  of  the  possibili- 
ties within  the  contemplation  of  the  parties 
at  the  time  the  contract  was  entered  into? 

Accident  policies  are  intended  to  cover  a 
well-defined  area.  To  clearly  define  its  lia- 
bility, the  defendant  by  this  policy  promised 
indemnity  for  injuries  received  through  "ex- 
ternal, violent,  and  accidental  means."  It 
would  have  been  almost  impossible  to  enu- 
merate the  consequences  which  might  re- 
sult from  an  accident,  but  it  was  compara- 
tively easy  to  describe  the  character  of  the 
accident  against  the  results  of  which  the 
policy  holder  is  indemnified.  The  language 
of  the  policy  does  this,  and  when  an  insured 
is  injured  by  "external,  violent,  and  acci- 
dental means,"  the  indemnity  promised  is 
for  every  injury  which  results  therefrom. 
The  parties  contemplated  that*the  individual 
injured  would  act  as  an  ordinary,  normal 
person,  and  that  a  physician  would  be 
called,  whose  judgment  would  be  relied  upon 
for  the  treatment  to  be  administered;  and 
where,  as  in  this  case,  a  reputable  member 
of  the  medical  profession  was  called,  and 
bis  treatment  was  regular,  ordinary,  and  in 
accordance  with  the  teachings  of  his  profes- 
sion, there  can,  it  seems  to  us,  be  no  escape 
from  the  conclusion  that  the  treatment  ad- 
ministered was  a  natural  and  anticipated  re- 
sult of  such  injury,  and  that,  although  death 
might  not  ha/e  resulted  had  no  injection  of 
serum  been  made,  the  original  injury,  con- 
fessedly received  under  conditions  within  the 
terms  of  the  policy  contract,  must  be  held 
to  be  the  proximate  cause  of  death.  The 
reasoning  of  this  court  in  White  v.  Stand- 
ard Life  &  Acci.  Ins.  Co.  95  Minn.  77,  103 
N.  W.  735,  884,  6  A.  &  E.  Ann.  Cas.  83,  sus- 
tains this  view,  although  the  facts -in  that 
case  were  entirely  different  from  those  in  the 
case  at  bar. 

The  evidence  did  not  conclusively  show 
that,  even  if  the  insured  was  afflicted  with 
the  disease  known  as  "hay  fever,"  the  injec- 
tion of  the  serum  would  be  fatal;  and  it 
follows  that  the  court  properly  instructed 
the  jury  that  the  plaintiff  was  entitled  to  re- 
cover if  the  treatment  given  was  rendered 
necessary  and  proper  by  the  injuries,  and 
that  death  resulted  solely  from  the  injuries 
and  the  injection  ol  the  serum. 

Order  affirmed. 
26  L.R.A.(NS.) 
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COMMONWEALTH  OF  PENNSYLVANIA 

V. 

HENRY  FJSHER,  Appt. 
(228  Pa.  180,  76  Atl.  204.) 

Trial  ^  misconduct  of  Jury  —  reversal. 

1.  A  conviction  for  homicide  will  be  re- 
versed where  the  jury,  pending  the  trial, 
were  allowed  to  mmgle  with  the  crowd  in 
the  lobby  of  the  hotel  where  they  stopped 
and  in  the  corridors  of  the  courthouse,  and 
were  permitted  to  secure  intoxicating  liquor 
at  saloons,  and  have  it  brought  to  their 
room  in  the  hotel. 

Appeal  —  delay  of  trial. 

2.  That  a  prisoner  was  not  brought  to 
trial  within  two  terms  after  his  arrest  can- 
not be  considered  on  appeal  from  a  convic- 
tion, where  the  question  is,  under  the  stat- 
ute, to  be  raised  by  a  habeas  corpus. pro- 
ceeding. 

Trial  —  delay  —  fault  of  accused. 

3.  A  prisoner  is  not  entitled  to  be  dis- 
charged because  not  brought  to  trial  within 
two  terms  after  his  arrest,  where  the  delay 
was  caused  by  his.  own  conduct  or  condi- 
tion. 

(January  3,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Oyer  and  Terminer  for 
Northumberland  County  convicting  him  of 
murder.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  I.  Welsh,  J.  A.  Welsh, 
and  C.  K.  Morganroth,  for  appellant: 

Juries  in  trials  involving  human  life 
should  be  kept  aloof,  and  free  from  all  out- 
side influences. 

Com.  V.  Gearhardt,  205  Pa.  387,  54  Atl. 
1029;  Kramer  v.  Kister,  187  Pa.  227,  44 
L.R.A.  432,  40  Atl.  1008;  Moss  v.  Com.  107 
Pa.  267;  Com.  v.  Manfredi,  162  Pa.  144.  29 
Atl.  404;  Com.  v.  Eisenhower,  181  Pa.  470, 
59  Am.  St.  Rep.  670,  37  Atl.  521 ;  Peiffer  v. 
Com.  15  Pa.  468,  53  Am.  Dec.  C05;  Hilands 
V.  Com.  Ill  Pa.  1,  56  Am.  Rep.  235,  2  Atl. 
70;  Alexander  v.  Com.  105  Pa.  1. 

Messrs.  A.  K.  Deibler,  H.  W.  Cum- 
mings,  and  D.  W.  Shipiiian,  for  appellee: 

Either  the  application  for,  or  the  assent 
of  the  prisoner  to,  a  postponement,  deprives 
him  of  the  right  to  a  discharge  under  the 
two-term  rule. 

Ex  parte  Walton,  2  Whart.  501;  Respub- 
lica  V.  Arnold,  3  Yeates,  263 ;  Com.  v.  Pulte, 
14  Phila.  398;  Com.  ex  rel.  McGurk  v.  Su- 
perintendent of  County  Prison,  97  Pa.  211. 

The  defendant  was  not  prejudiced  by  the 


Note. —As   to   permitting   separation   of 
jury  in  capital  case,  see  note  to  Armstrong 
'v.  State,  24  L.R.A.(N.3.)  776. 
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separation  or  any  gross  misconduct  on  the 
part  of  the  jury,  and  the  verdict  should  be 
affirmed. 

Com.  v.  Thompson,  4  Phila.  215. 

Mestreznt,  J.,  delivered  the  opinion  of 
the  court: 

More  than  half  a  century  ago  Chief  Jus- 
tice Gibson,  speaking  for  this  court  in  Peif- 
fer  V.  Com.  15  Pa.  468,  470,  53  Am.  Dec. 
605,  said:  "Eveii  the  forms  and  usages  of 
the  law  conduce  to  justice;  but  the  common 
law,  which  forbids  the  separation  of  a  jury 
iu  a  capital  case  before  they  have  been  dis- 
charged of  the  prisoner,  touches  not  matter 
of  form,  but  matter  of  substance.  It  is  not 
too  much  to  say  that,  if  it  were  abolished, 
few  influential  culprits  would  be  convicted, 
and  that  few  friendless  ones,  pursued  by 
powerful  prosecutors,  would  escape  convic- 
tion. Jurors  are  as  open  to  prejudice  from 
persuasion  as  other  men,  and  neither  con- 
venience nor  economy  ought  to  be  consulted, 
in  order  to  guard  them  against  it.  Let 
them  have  every  comfort  compatible  with 
their  duties;  but  let  them  not  be  exposed  to 
the  converse  of  those  who  might  pervert 
their  judgment." 

In  Com.  V.  Roby,  12  Pick.  496,  619,  the 
learned  Chief  Justice  Shaw,  speaking  for  the 
supreme  judicial  court  of  Massachusetts  on 
the  same  subject,  said:  *'The  result  of  the 
authorities  is  that,  where  there  is  an  irregu- 
larity which  may  affect  the  impartiality  of 
the  proceedings,  as  where  meat  and  drink  or 
other  refreshment  has.  been  furnished  by  a 
party,  or  where  the  jury  have  been  exposed 
to  the  effect  of  such  influence,  as  where  they 
have  improperly  separated  themselves,  or 
have  had  communications  not  authorized, 
there,  inasmuch  as  there  can  be  no  certainty 
that  the  verdict  has  not  been  improperly 
influenced,  the  proper  and  appropriate  mode 
of  correction  or  relief  is  by  undoing  what  is 
thus  improperly,  and  may  have  been  cor- 
ruptly, done;  or  where  the  irregularity  con- 
sists in  doing  that  which  may  disqualify 
the  jurors  for  proper  deliberation  and  exer- 
cise of  their  reason  and  judgment,  as  where 
ardent  spirits  are  introduced,  there  it  would 
be  proper  to  set  aside  the  verdict,  because 
no  reliance  can  be  placed  upon  its  purity 
and  correctness."  These  cardinal  rules 
should  control  courts  in  dealing  with  the 
conduct  of  jurors,  and  especially  in  cases 
where  a  defendant  is  on  trial  for  his  life. 
He  has  the  right  to  be  tried  by  a  jury  of  his 
countrymen  who  are  free  from  bias  and 
prejudice,  and  who  aie  permitted  to  hear 
and  deliberate  upon  his  case  from  the  evi- 
dence which  is  produced  on  the  trial,  with- 
out any  communication  or  interference  by 
outside  parties.  It  is  upon  such  evidence 
that  the  guilt  or  the  innocence  of  the  de- 
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fendant  should  be  determined,  and  he  has 
the  right  to  demand  of  the  court  that  no 
other  evidence  shall  be  heard  or  considered 
by  the  jury.  It  is  also  the  duty  of  the 
court  to  see  that  the  jury,  after  they  are 
charged  with  the  prisoner,  are  not  exposed 
to  contact  or  do  not  communicate  with  out- 
siders either  during  the  progress  of  the  trial, 
or  after  they  have  returned  to  their  room  to 
deliberate  and  make  up  their  verdict.  In 
other  words,  from  the  time  the  jury  is  sworn 
until  they  have  returned  their  verdict  to 
the  court,  they  must  be  kept  entirely  aloof 
and  free  from  contact  or  communication 
with  other  parties  than  the  bailiffs  who  have 
them  in  keeping  during  the  trial.  This  i» 
absolutely  necessary  if  the  case  is  to  be 
tried  by  an  impartial  and  unbiased  jury, 
and  the  constitutional  rights  of  the  defend- 
ant are  to  be  protected. 

While  the  jury  are  to  be  kept  free  from 
outside  influences  during  the  trial,  it  is 
equally  important  that  the  jurors  be  what 
the  law  requires  them  to  be,  "sober,  intelli- 
gent, and  judicious  persons,"  and  that  they 
continue  to  be  such  until  the  verdict  has 
been  rendered,  and  the  guilt  or  innocence  of 
the  defendant  has  been  determined.  It  is 
for  this  reason  that  courts  of  justice  will 
not  permit  a  jury  charged  with  passing  upon 
the  life  of  a  prisoner  to  receive  and  use  in- 
toxicating liquors  while  they  have  the  pris- 
oner in  charge.  The  twelve  men  who  have 
been  summoned  and  sworn  to  pass  upon  his 
guilt  or  innocence  should  be  free  from  the 
effects  of  intoxicants,  which,  in  the  lan- 
guage of  Chief  Justice  Shaw,  disqualify 
them  for  a  "proper  deliberation  and  exer- 
cise of  their  reason  and  judgment." 

Henry  Fisher,  the  defendant,  was  indicted 
in  the  court  of  oyer  and  terminer  of  North- 
umberland county,  and  was  convicted  of 
murder  of  the  first  degree.  Upon  appeal  to 
this  court,  the  judgment  was  reversed  and  a 
new  trial  was  ordered.  Fisher  was  again 
tried,  convicted  of  murder  of  the  first  de- 
gree, and  has  taken  this  appeal.  Among 
his  other  complaints,  he  alleges  serious  and 
grave  misconduct  on  the  part  of  the  jury, 
which,  he  contends,  has  deprived  him  of  his 
constitutional  rights.  We  agree  with  him, 
and  are  compelled  to  reverse  the  judgment 
on  that  ground.  The  learned  court  below 
was  asked  to  correct  the  misconduct  of  the 
jury  by  granting  a  new  trial,  and  we  think 
it  apparent  from  the  opinion  of  the  learned 
judge  refusing  the  new  trial,  as  well  as  the 
concessions  made  by  the  counsel  for  the 
commonwealth  in  his  argument  to  this  court, 
that  a  new  trial  should  have  been  granted. 
We  will  not  go  over  in  detail  the  testimony 
disclosing  the  misconduct  of  the  jurors  diur- 
ing  the  trial  and  after  they  had  retired  to 
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deliberate  upon  the  verdict.    We  will  refer 
to  it  briefly. 

It  is  apparent  that  Northumberland  eoun- 
ty  does  not  have  proper  and  suitable  ac- 
commodations for  jurors  impaneled  in  homi- 
cide cases.  This  is  conceded  by  counsel  on 
both  sides  of  the  case,  and  is  made  further 
apparent  by  the  fact  that  this  court  has 
reviewed  two  capital  cases  from  the  county, 
and  in  boch  cases  we  were  required  to  pass 
upon  the  misconduct  of  the  jurors.  In  the 
present  case  the  jury  was  sworn  at  7:30 
p.  M.  on  Wednesday,  and  returned  a  ver- 
dict the  following  Saturday  about  2:30 
p.  M.  The  jury  were  put  in  charge  of  two 
tipstaves,  one  of  whom,  it  is  apparent,  is  a 
man  ^hose  many  years  unfit  him  for  the 
position.  The  usual  oath  was  administered 
to  these  tipstaves,  in  which  they  swore  that 
they  would  not  permit  any  person  to  speak 
to  the  jurors,  nor  speak  to  them  themselves, 
nor  would  they  speak  to  them  in  relation 
to  the  trial  except  to  ask  if  they  had  agreed 
upon  their  verdict  or  to  return  to  the  court' 
room,  or  concerning  their  health,  comfort, 
and  necessities  while  in  their  custody.  Dur- 
ing the  trial,  while  the  jury  were  not  in 
court,  they  were  kept  at  a  hotel  in  the 
busiest  part  of  the  town,  which,  for  the 
reasons  shown  by  the  depositions,  was  an 
improper  and  unfit  place.  When  they  left 
the  jury  box,  they  were  required  to  pass 
through  the  crowd  in  the  court  room  and 
in  a  hall ;  and  they  entered  the  hotel  through 
the  corridor  where  they  came  in  contact 
with  the  guests  of  the  house.  It  seems  that 
the  sessions  of  the  court  were  extended  into 
the  night.  A  short  time  after  the  jury  had 
been  sworn,  one  of  the  jurors  left  his  fel- 
lows and  went  with  a  tipstaff  to  a  saloon, 
and  there  both  he  and  the  tipstaff  obtained 
beer  and  cigars.  The  juror  testified  that, 
while  he  was  in  the  saloon,  he  did  not  use 
the  telephone,  but  in  this  he  was  positively 
contradicted  by  the  tipstaff,  who  testified 
that  the  juror  did  talk  on  the  telephone 
with  some  unknown  person.  Of  course,  what 
was  said  to  him  over  the  telephone  could 
be  known  only  by  himself  and  the  person 
with  whom  he  conversed.  The  tipstaff  in  the 
first  part  of  his  examination  testified  that 
he  heard  the  conversation,  but  finally  ad- 
mitted that  he  did  not  know  what  was  said 
by  the  party  talking  with  the  juror.  It  ap- 
pears from  the  testimony  that  this  juror 
was  absent  from  the  other  jurors  without 
their  knowledge.  On  Thursday  night,  about 
midnight,  after  the  jurors  had  returned  to 
their  rocrni  in  the  hotel,  two  of  their  number 
left  the  room  and  the  hotel  with  a  tipstaff, 
and  went  across  the  street  to  a  saloon  some 
distance  away.  There  were  other  persons  in 
the  saloon  who  v.  ere  discussing  the  topics  of 
the  dav.  Tt  may  well  be  assumed  that  one 
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of  the  topics  under  discussion  was  the  Fish- 
er homicide  trial,  which  then  seemed  to  be 
exciting  much  attention  in  that  community. 
While  in  the  saloon  one  of  the  jurors  and 
the  tipstaff  drank  at  the  bar.  The  other 
juror  during  the  time  was  some  distance 
apart  from  them^  near  the  wall.  The  latter 
was  questioned  in  regard  to  the  Fisher  case 
until  the  tipstaff  interfered.  The  extent  of 
this  conversation  does  not  clearly  appear 
from  the  testimony.  While  the  tipstaff  tes- 
tified that  there  was  no  conversation  with 
the  juror,  yet  his  recollection  is  clearly  at 
fault  if  other  testimony  on  the  subject  is 
credible. 

The  jurors  were  frequently  in  the  corri- 
dor of  the  hotel  where  the  other  guests  as- 
sembled and  conversed.  They  were  thereby 
thrown  in  close  contact  with  outsiders,  and 
could  hear  their  conversation.  It  was  testi- 
fied by  a  disinterested  witness  that  on  one 
of  these  occasions  one  of  the  jurors  was 
spoken  to.  This  the  tipstaff  denied.  During 
the  time  the  jurors  were  walking  or  loung- 
ing in  the  lobby  they  were  necessarily  sep- 
arated, and  what  they  heard  and  with  whom 
they  conversed  cannot  positively  be  known. 
It  is  apparent,  however,  that  there  was  an 
opportunity  for  them  to  be  approached  upon 
the  subject  of  the  trial.  On  one  occasion  it 
appears  that  three  of  the  jurors  were  in  a 
toilet  room  with  another  party  and  with  the 
tipstaff  on  the  outside,  and  not  in  a  position 
to  know  what  was  taking  place  between  the 
jurors  and  the  other  party.  On  another  oc- 
casion, while  the  court  was  in  session,  cer- 
tain jurors  left  the  box,  passed  through  the 
audience  in  the  court  room  and  the  crowd 
in  the  hall  to  the  toilet  room,  unaccom- 
panied by  any  officer.  On  another  occasion 
a  tipstaff  took  two  or  three  of  the  jurors  to 
a  barber  shop.  Again,  one  of  the  jurors  left 
his  colleagues  and  went  to  a  drug  store  so 
frequently  that  the  tipstaff  who  accom- 
panied him  complained  of  it.  On  these  oc- 
casions the  juror  got  "stomach  medicine'' 
and  cigarettes. 

In  addition  to  the  conduct  of  some  of  the 
members  of  the  jury  in  separating  them- 
selves from  their  colleagues,  and  going  to  a 
drug  store,  to  a  saloon  outside  of  the  hotel 
where  they  were  stopping,  and  to  barber 
shops,  it  appears  from  the  testimxmy,  and  it 
it  conceded,  that  on  several  occasions  they 
had  both  beer  and  whisky  in  their  room  at 
the  hotel.  The  quantity  of  each  is  not 
known  J  nor  is  it  known  who  furnished  the 
greater  part  of  it.  On  some  occasions  the 
tipstaves  would  bring  it  to  the  jurj*,  on 
others  it  would  be  brought  by  the  bell  boys 
at  the  hotel.  One  juror  said  he  had  a  pint 
of  whisky,  another  said  that  he  ordered 
whatever  whisky  he  needed  and  got  it,  and 
another  spoke  of  the  quantity  of  beer  used. 
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The  beer  was  taken  to  the  room  in  bottles 
and  a  lard  can.  One  juror  testified  that  he 
told  the  tipstaff  what  liquor  he  wanted  and 
he  got  it,  and  another  that  the  jurors  them- 
selves brought  liquor  to  the  room.  During 
the  drinking  it  appears  that  the  tipstaves 
and  the  jurors  "were  talking  backwards  and 
forwards."  It  seems  from  the  testimony 
that  the  tipstaves  also  participated  in  the 
drinking.  One  of  the  tipstaves  testified  that 
the  bell  boys  brought  the  whisky  to  them, 
but  he  did  not  know  who  ordered  it. 

We  will  not  go  further  into  the  testimony 
showing  the  misconduct  of  the  jurors  who 
were  impaneled  to  determine  the  guilt  or 
innocence  of  the  defendant.    What  has  been 
stated  was  amply  sufficient  to  require  and 
compel  the  learned  judge  below  to  set  aside 
the  verdict,  and  grant  the  defendant  a  new 
trial.     In  the  recent  civil  case  of  Mix  v. 
North  American  Co.  200  Pa.  636,  046,  59 
Atl.  272,  274,  where  the  trial  judge,  with  a 
knowledge  of  the  misconduct  of  the  jury,  de- 
clined to  set  aside  the  verdict,  our  Brother 
Brown,  in  speaking  for  the  court  and  revers- 
ing the  judgment  against  the  defendant  for 
such  misconduct,  said :     "Here  the  deviation 
was  gross.     Officers  were  utterly  regardless 
of  their  oath  in  allowing  the  jury  to  sep- 
arate,  and  the  jurors  themselves  were  heed- 
less of  their  duty  in  doing  so;  and,  taking 
their  separation  into  consideration,  in  con- 
nection with  their  communication  with  out- 
side parties  after  they  had  retired  to  their 
room  and  with  the  gambling  that  was  con- 
tinued only  after  money  had  been  sent  for 
and  received  from  the  outside,  their  miscon- 
duct cannot'  escape  judicial  condemnation." 
This  language  may  well  be  applied  to  the 
case    in   hand.      There   was   apparently    no 
effort   to    seclude    this    jury    from    contact 
with   the  public.     They  were   permitted  to 
pass  through  the  crowds  in  the  court  room, 
in    the    hall,    and    in    the    corridor    of    the 
hotel.     They  were   permitted  to  go  to   sa- 
loons, a  drug  store,  and  barber  shops,  where 
they  came  in  contact  with  outsiders.     They 
spoke  with  other   parties,  and,   if  the  tip- 
staff  is  to  be  believed,   one   of   the   jurors 
who  did  communicate  with  an  outsider  tes- 
tified falsely  to  the  fact.     In  a  recent  ap- 
peal  from  this  same  court  we  declared  it 
to    be    a    reprehensible   practice    to    permit 
jurors   during  a  murder  trial   to  separate 
so    far    as    to    go    to    a    barber    shop,    al- 
though under  the  charge  of  an  officer;  and 
we  further  emphatically  said:     "To  permit 
them  to  separate,  and  some  of  them  to  go  to 
a  public  room  where  they  might  be  brought 
in  contact  and  communication  with  others, 
was  a  palpable    violation    of  the   unbroken 
practice  of  the  courts  of  oyer  and  terminer, 
et?|)ecially  in  capital  cases,  and  meets  with 
our  condemnation."    Com.  v.  Gearhardt,  205 
Pa.  387,  393,  54  Atl.   1029,   1031.     In  the 
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same  case  we  also  said:    "We  unhesitating- 
ly condemn  such  indifference  to  their  oath 
on  the  part  of  the  officers,  and  such  heedless- 
ness of  duty  on  the  part  of  the  jurors,  for 
they  doubtless  heard  the  oath  administered 
to  the  tipstaves."    If  we  add  to  the  separa- 
tion of  the  jury  and  its  attending  circum- 
stances the  fact  that  both  whisky  and  beer 
in  unknown  quantities  were  taken  to  the  jury 
room  at  the  hotel  and  were  consumed  by  the 
jurors  in  the  manner  shown  by  the  evidence, 
there  can  be  no  question  that  the  learned 
trial  judge  abused  his  discretion  when  he  re- 
fused to  set  aside  the  verdict.     It  is  seldom 
we  are  pleased  to  say,  that  this  court  is 
called  upon  to  review  a  case  where  the  trial 
court  has  permitted  a  verdict  of  murder  of 
the  first  degree  to  stand  which  was  obtained 
under    such    circumstances.      Verdicts    ob- 
tained under  circumstances  of  this  character 
cannot  receive  the  approval  of  a  judge  or 
court  which  has  proper  respect  for  and  en- 
forces the  constitutional  rights  of  the  citi- 
zen.   The  defendant  had  a  right  to  be  tried 
by  a  jury  who  were  free  from  the  contamina- 
tion and   influence  of  outsiders,  and   were 
above  suspicion  of  being  intoxicated,  while 
in  the  discharge  of  their  duties.     For  such 
gross    misconduct   of  the   jury    as    appears 
from  the  evidence  in  this  case,  we  are  com- 
pelled to  sustain   the   assignment  of  error 
and  set  the  verdict  aside. 

We  do  not  deem  it  necessary  to  consider 
the  other  assignments  of  error.  We  may 
suggest,  however,  that  the  right  of  the  de- 
fendant to  be  discharged  under  the  "two- 
term  rule"  is  essentially  a  habeas  corpus 
proceeding  under  §  54  of  the  act  of  March 
31,  1860  (P.  L.  443),  which  is  a  re-enact- 
ment of  act  Feb.  18,  1785  (2  Smith's  Laws, 
p.  277),  §  3.  This  proceeding  is  separate 
and  distinct  from  the  trial  of  the  cause,  and 
is  not  reviewable  on  this  appeal.  Clark  v. 
Com.  29  Pa.  129.  If,  however,  the  assign- 
ment is  considered,  it  must  be  overruled,  be- 
cause the  continuance  was  caused  by  the  con- 
dition or  conduct  of  the  defendant  himself. 
He  is  therefore  not  in  a  position  to  take  ad- 
vantage of  the  statute. 

While  it  is  unnecessary  to  pass  upon  the 
assignments  alleging  error  in  overruling  the 
defendant's  challenge  for  cause  to  certain 
jurors,  we  may  suggest,  as  the  case  must  be 
retried,  that  the  rule  which  the  courh  should 
observe  is  well  stated  in  Staup  v.  Com.  74 
Pa.  458 ;  O'Mara  v.  Com.  75  Pa.  424 ;  and  Al- 
lison V.  Com.  99  Pa.  17.  The  next  will  be  at 
least  the  third  trial  of  the  defendant  for 
this  offense,  and,  as  the  peotple  of  Northum- 
berland county  generally  are  familiar  with 
the  case,  the  learned  trial  court  may  have 
occasion    to    apply   the   rule   applicable   to 
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challenges  of  jurdrs  who  have  heard  or  read 
the  testimony  given  on  a  former  trial. 

The  judgment  is  reversed,  and  a  yenire 
facias  de  novo  is  awarded. 
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» 

(197  N.  Y.  353,  90  N.  E.  966.) 

Druggists  -«  regulation  of  sale  ^  iodine 
^  arnica  —  camphor. 

1.  The  tinctures  of  iodine  and  arnica  and 
spirits  of  camphor,  contained  in  sealed  bot- 
tles, are  within  the  provisions  of  a  stat- 
ute  forbidding   the   sale   of   medicines   and 

Note'— What  are  medicines,  drugs,  or 
poisons  within  the  meaning  of  stat- 
utes- regulating  pharmacists. 

It  was  held  in  Kentucky  Bd.  of  Phar- 
macy V.  Cassidy,  115  Ky.  690,  74  S.  W.  730, 
that  a  statute  prohibiting  the  sale  of  any 
drug,  medicine,  chemical,  poison,  or  phar- 
maceutical preparation  for  medical  use,  or 
compound,  except  by  a  registered  pharma- 
cist, did  not  apply  to  the  sale  of  patent  and 
proprietary  medicines. 

"Beef,  Iron,  and  Wine"  was  admitted  to 
be  for  uses  exclusively  medicinal  in  State 
V,  Donaldson,  41  Minn.  74,  42  N.  W.  783, 
and  its  sale  was  held  a  violation  of  an  act 
limiting  the  sale  of  drugs,  medicines,  or 
poisons  to  licensed  druggists. 

Tobacco,  while  unquestionably  possessing 
a  property  that  is  used  as  a  medicine,  can- 
not, in  its  manufactured  form  of  cigars, 
cigarettes,  etc.,  be  said  to  be  in  any  sense  a 
drug  or  medicine,  so  as  to  allow  its  sale  on 
Sundays  by  one  allowed  to  sell  drugs  on 
that  day.  Penniston  v.  Newman,  117  Ga. 
700,  45  S.  E.  65;  State  v.  Ohmer,  34  Mo. 
App.  135;  Com.  v.  Marzynski,  149  Mass.  68, 
21  N.  E.  228. 

The  application  of  a  law  prohibiting  the 
sale  of  drugs,  medicines,  and  poisons  ex- 
cept by  licensed  pharmacists,  to  the  sale  of 
borax,  was  commented  upon  as  follows  in 
Stat^  V.  Donaldson,  supra:  "It  nowhere 
appears  that  the  borax  was  sold  for  medici- 
nal purposes.  It  stands  admitted  (which  is 
a  matter  of  common  knowledge)  that  while 
borax  is  often  used  in  compounding  medi- 
cines, and  prescribed  for  medical  purposes, 
yet  it  is  quite  as  much  used  in  metallurgi- 
cal operations  and  especially  in  soldering; 
that  it  is  extensively  and  generally  used 
for  domestic  and  household  purposes;  that 
it  is  a  simple  and  exceedingly  helpful  agent, 
applicable  to  many  of  the  commonest  wants 
and  operations  of  men,  wholly  disconnected 
with  physicians*  prescriptions  or  the  com- 
pounding of  medicines.  The  statute  was 
evidently  aimed  at  articles  used  as  medi- 
cines; and  in  order  to  give  it  a  reasonable 
26  L.R.A.(N.S.) 


poisons  except  in  the  presence  and  under 
the  supervision  of  a  licensed  pharmacist. 

Same  ^  domestic  remedies  ^  restrict- 
ing sale. 

2.  Restricting  the  sale  of  domestic  rem- 
edies or  perfectly  harmless  medicinal  pre- 
parations to  licensed  pharmacists  is  with- 
in the  police  power  of  the  state,  and  does 
not  infringe  the  constitutional  rights  of  the 
citizens. 

Constitutional   law  —discrimination   ^ 
sale  of  medicines. 

3.  A  statute  limiting  the  sale  of  medi- 
cines to  licensed  pharmacists  is  not  void  for 
unconstitutional  discrimination  because  it 
permits  the  sale  of  certain  remedies  by  mer- 
chants in  villages  if  their-  places  of  business 
are  more  than  3  miles  distant  from  a  drug 
store. 

(January   25,    1910.) 

construction,  its  application  must  be  con- 
fined to  thos6  articles  whose  primary  and 
principal  use  is  medicinal,  or  what  are  com- 
monly understood  as  medicines;  or,  at  least, 
if  it  is  to  be  extended  to  any  other  articles, 
it  must  be  limited  to  cases  where  they  are 
prepared  and  sold  for  medicinal  purposes." 

A  mixture  of  prussic  acid  and  rosewater, 
furnished  upon  the  prescription  of  a  phy- 
sician, was  held  in  Berry  v.  Henderson,  L.  R. 
5  Q.  B.  296,  to  be  a  medicine  within  the 
meaning  of  a  clause  in  a  pharmacy  statute 
excepting  from  a  requirement  that  poisons 
be  labeled  as  such,  "medicine  dispensed  by 
a  registered  person." 

In  Watson  v.  State,  45  Tex.  Crim.  Rep. 
509,  78  S.  W,  504,  the  sale  of  whisky  on 
a  physician's  prescription  was  held  not  to 
have  been  a  violation  of  a  statute  making 
it  unlawful  for  any  person  except  a  quali- 
fied pharmacist  to  compound  prescriptions 
or  retail  medicines. 

In  Gault  V.  State,  34  Ga.  533,  it  was  de- 
cided that  whisky  was  not  a  drug,  so  as  to 
allow  an  apothecary  to  retail  the  same  with- 
out a  license  for  selling  spirituous  liquors. 

It  was  said  in  R.  v.  Howarth,  33  U.  C. 
Q.  B.  537,  that  prima  facie  the  buying  on 
Sunday  of  peppermint  lozengers,  when  sold 
by  a  man  carrying  on  the  business  of  a 
druggist  and  dealer  in  medicines  in  a  shop 
kept  open  for  a  limited  time  only  on  Sun- 
day, is  the  purchase  of  a  medicine,  within 
the  meaning  of  an  act  allowing  the  sale  of 
drugs  and  medicines  on  that  day. 

The  sale  in  original  sealed  bottles  of 
paregoric  and  of  quinine  pills  has  been  held 
a  violation  of  an  act  making  it  unlawful 
for  any  person  other  than  a  registered  phar- 
macist to  retail  medicines  or  poisons,  on  the 
ground  that  the  prohibition  applied  not- 
withstanding the  articles  sold  were  in  the 
original  packages  of  the  manufacturer. 
People  V.  Abraham,  16  App.  Div.  60,  44 
N.  Y.   Supp.   1077. 

Tincture  of  arnica,  tincture  of  iodine,  and 
spirits  of  camphor  were  recognized  as  medi- 
cines in  State  Bd.  of  Pharmacy  v.  Matthews, 
52  Misc.  492,  102  N.  Y.  Supp.  507,  although 
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APPEAL  by  defendants  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  a  deter- 
mination of  the  Appellate  Term,  reversing 
a  judgment  of  the  Municipal  Court  of  the 
City  of  New  York,  dismissing  the  complaint 
in  an  action  brought  to  recover  certain  stat- 
utory penalties  for  alleged  violation  of  the 
pharmacy  law.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Kdmond  E.  Wise,  for  appellants: 

The  articles  tincture  of  iodine,  tincture  of 
arnica,  and  spirits  of  camphor,  when  sold 
in  sealed  bottles,  are  within  the  exceptions 
of  the  statute  which  prohibits  the  sale,  un- 
der penalties,  of  ''medicines  or  poisons,"  ex- 
cept in  the  presence  and  under  the  supervi- 
sion of  a  licensed  pharmacist. 

State  V.  Donaldson,  41  Minn.  74,  42  N.  W. 
781 ;  Kentucky  Bd.  of  Pharmacy  v.  Cassidy, 
115  Ky.  690,  74  S.  W.  730;  Noel  v.  People, 
187  111.  687,  52  L.R.A.  287,  79  Am.  St.  Rep. 
238,  58  N.  E.  616;  Magoun  v.  Illinois  Trust  & 
Sav.  Bank,  170  U.  S.  283,  42  L.  ed.  1037, 
18  Sup.  Ct.  Rep.  694;  People  ex  rel.  Far- 
ringrton  v.  Mensching,  187  N.  Y.  8,  10  L.R.A. 
(N.S.)  625,  79  N.  E.  884,  10  A.  &  E.  Ann. 
Cas.  101;  Burks  v.  Bosso,  180  N.  Y.  344,  105 
Am.  St.  Rep.  762,  73  N.  E.  68 ;  Bell  v.  New 
York,  105  N.  Y.  139,  11  N.  E.  495;  People 
▼.  Fisher,  83  111.  App.  114. 

An  interpretation  of  the  statute  prohibit- 
ing the  free  sale  of  the  articles  in  question 
or  similar  articles  would  make  it  unconsti- 
tutional. 

Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636; 
Wright  v.  Hart,  182  N.  Y.  330,  2  L.R.A. 
(KS.)  338,  75  N.  E.  404,  3  A.  &  E.  Ann. 
Cas.  263;  People  v.  Hawkins,  157  N.  Y.  1, 
42  L.R.A.  490,  68  Am.  St.  Rep.  736,  51  N.  E. 
257 ;  People  ex  rel.  John  Single  Paper  Co.  v. 
Edgcomb,  112  App.  Div.  604,  98  N.  Y.  Supp. 


965;  Schnaier  v.  Navarre  Hotel  &  Importa- 
tion Co.  182  N.  Y.  83,  70  L.R.A.  722, 108  Am. 
St.  Rep.  790,  74  N.  E.  561;  Hennington  v. 
Georgia,  163  U.  S.  299,  41  L.  ed.  166,  16 
Sup.  Ct.  Rep.  1086;  Lawton  v.  Steele,  152 
U.  S.  133,  38  L.  ed.  385,  14  Sup.  Ct.  Rep. 
499. 

The  legislature  cannot,  under  the  pretense 
of  exercising  the  police  power,  or  under  any 
other  claim  or  pretense,  enact  a  law  pro- 
hibiting harmless  acts,  and  the  courts  may 
examine  into  and  annul  such  illegal  legis- 
lation. 

Re  Jacobs,  supra;  Stuart  v.  Palmer,  74 
N.  Y.  183,  30  Am.  Rep.  289;  People  v.  Equi- 
table  Trust  Co.  96  N.  Y.  387;  Rockwell  v. 
Nearing,  35  N.  Y.  302;  Frank  L.  Fisher  Co. 
v.  Woods,  187  N.  Y.  90,  12  L.R.A.(N.S.) 
707,  79  N.  E.  836;  People  ex  rel.  Wineburgli 
Advertising  Co.  v.  Murphy,  195  N.  Y.  126, 
21  L.R.A.(N.S.)  735,  88  N.  E.  17;  People  v. 
Orange  County  Road  Constr.  Co.  175  N.  Y. 
84,  65  L.R.A  33,  67  N.  E.  129 ;  People  v.  Gill- 
son,  109  N.  Y.  389,  4  Am.  St.  Rep.  465,  17 
N.  E.  343;  Health  Dept.  v.  Trinity  Chdrch, 
145  N.  Y.  32,  27  L.R.A.  710,  45  Am.  St.  Rep. 
579,  39  N.  E.  833. 

A  statute  which  seeks  to  restrict  dealings 
in  a  harmless  article  to  a  certain  class  is 
unconstitutional,  as  interfering  with  the  lib- 
erty guaranteed  to  each  individual,  and  as 
tending  to  create  a  monopoly. 

People  ex  rel.  John  Single  Paper  Co.  ▼. 
Edgcomb,  supra;  People  ex  rel.  Tyroler  ▼. 
Warden,  157  N.  Y.  116,  43  L.R.A.  264,  68 
Am.  St.  Rep.  763,  51  N.  E.  1006;  Schnaier 
V.  Navarre  Hotel  &  Importation  Co.  and 
Wright  V.  Hart,  supra;  Lochner  v.  New 
York,  198  U.  S.  45,  49  L.  ed.  937,  25  Sup.  Ct. 
Rep.  539,  3  A.  &  E.  Ann.  Cas.  1133;  People 
ex  rel.  Appel  v.  Zimmerman,  102  App.  Div. 
103,  92  N.  Y.  Supp.  497. 


the  point  involved  in  the  case  was  their 
sale  by  an  unlicensed  employee  without  the 
presence  of  a  licensed  pharmacist. 

It  was  said  in  Cook  v.  People,  125  111.  278, 
17  N.  E.  849,  that  the  jury  were  fully  war- 
ranted in  finding  that  quinine  was  one  of  the 
"usual  domestic  remedies,"  within  the  mean- 
ing of  a  statute  allowing  such  remedies  to 
be  sold  by  retail  dealers. 

But  in  Lewis  v.  Brannen,  6  Ga.  App.  419, 
65  S.  £.  189,  in  passing  upon  the  legality  of 
plaintiff's  business  of  manufacturing  a  pro- 
prietary' preparation,  as  a  defense  to  an  ac- 
tion for  an  injury  to  that  business,  it  was 
said  that  the  expression  ''family  medecines" 
includes  such  things  as  camphor,  quinine, 
paregoric,  spirits  of  turpentine,  castor  oil, 
saltpeter,  Epsom  salts,  etc. 

The  submission  to  the  jury  of  the  question 
whether  iodine  and  quinine  are  domestic 
remedies  within  a  statutory  provision  for 
the  licensing  of  pharmacists  was  approved  in 
People  V.  Fisher,  83  111.  App.  114,  and  its 
conclusion  that  they  did  not  come  within 
26  L.R.A. (N.S.) 


a  statute  allowing  drugs  to  be  sold  only  by  a 
registered  pharmacist  affirmed. 

The  duty  imposed  on  druggists  by  statute 
to  put  a  label  containing  the  word  "poison" 
on  every  poisonous  liquid  or  substance  was 
held  in  Wise  v.  Morgan,  101  Tenn.  273,  44 
L.R.A.  648,  48  S.  W.  971,  inapplicable  to 
medicines  compounded  upon  the  prescrip- 
tion of  a  physician,  though  containing  poi- 
son. 

Preparations  containing  an  ingredient 
scheduled  as  a  poison  have  oeen  Iield  to  be 
poisons  within  the  meaning  of  an  act  im- 
posing a  penalty  for  selling  poisons  without 
being  duly  registered.  Pharmaceutical  Soc. 
V.  Piper  [1893]  1  Q.  B.  686;  Pharmaceuti- 
cal Soc.  V.  Armson  [1894]  2  Q.  B.  720. 

But  the  sale  of  a  compound  containing  a 
minute  quantity  of  a  poison  is  not  a  viola- 
tion of  the  pharmacy  act,  forbidding  the  sale 
of  poisons  except  by  one  duly  registered. 
Pharmaceutical  Soc  ▼.  Delve  [1894]  1  Q. 
B.  71- 
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Mr.  Samnel  llfciiclclson,  with  Mr. 
Hieronlnious  A.  Herold,  for  respondent: 

The  articles  in  question  are  "medicines," 
cold  by  a  clerk  without  the  presence  or  per- 
sonal supervision  of  a  licensed  pharmacist, 
and  defendants  therefore  are  liable. 

People  V.  Rontey,  6  N.  Y.  Crim.  Rep.  249, 
21  K  Y.  S.  R.  173,  4  N.  Y.  Supp.  235,  af- 
firmed in  117  N.  Y.  624,  22  N.  E.  1128;  Peo- 
ple V.  Abraham,  16  App.  Div.  60,  44  N.  Y. 
£upp.  1077. 

The  statute  is  constitutionaL 

People  T.  Budd,  117  N.  Y.  14,  5  L.R.A. 
4S59,  15  Am.  St.  Rep.  460,  22  N.  E.  670;  Peo- 
ple ex  rel.  Nechamcus  v.  Warden,  144  N.  Y. 
^32,  27  L.RJL  718,  30  N.  £.  686. 

Wlllard  Bartlett,  J.,  delivered  the  opin- 
ion of  the  court: 

This  action  was  instituted  in  the  munici- 
pal court  of  the  city  of  New  York,  and  was 
brought  to  recover  three  penalties  under  the 
pharmacy  law.    Laws  1900,  chap.  607.    The 
pleadings  were  oral.     The  appeal  book  re- 
•cites  that  the  plaintiff  brought  the  action 
''for  penalties  under  chapter  067,  Laws  1900, 
§§  194,  199,  200,  and  201,  and  the  said  dc« 
fendant  answered  as  follows:     General  de- 
nial;   demand   bill   particulars."     The   bill 
of  particulars  discloses  the  precise  character 
•of  the  plaintiff's  claim.     It  specifies  three 
•causes  of  action:      (1)    That  on  March  5, 
1906,  Florence  Smith,  a  person  not  licensed 
by  the  plaintiff  to  sell  drugs  or  medicines, 
iiold  tincture  of  iodine,  a  medicine  and  x>oi- 
son;    (2)    that  on  the  same  date  the  same 
person,  not  being  licensed  to  do  so,  sold  at 
•defendants'  store  in  Fulton  street  in  the  bor- 
ough of  Brooklyn,  tincture  of  arnica;   and 
(3)   that  on  the  same  dtite,  at  the  defend- 
ants' store  in  the  same   locality,   Florence 
Smith,  an  unlicensed  person,  sold  a  medicine, 
to  wit,  spirits  of  camphor.     The  plaintiff 
further  specified  $25  as  the  penalty  which  it 
^as  entitled  to  recover  for  each  of  these  sev- 
eral infractions  of  the  pharmacy  law,  mak- 
ing $75  in  all.    There  was  a  final  allegation 
in  tho  bill  of  particulars  to  the  effect  that 
the  said  Florence  Smith  was  not  a  person 
licensed  by  the  plaintiff  to  sell  drugs,  medi- 
'Cines,  or  poisons,  and  that  the  sale  was  not 
made  in  the  presence  or  under  the  supervi- 
sion of  a  licensed  pharmacist  or  druggist 
in  the  employ  of  the  defendants. 

All  the  allegations  of  the  bill  of  particu- 
lars were  clearly  established  by  the  proof 
upon  the  trial.  It  appeared  that  the  defend- 
4ints  conducted  a  large  department  store  in 
the  borough  of  Brooklyn,  including  a  phar- 
macy in  charge  of  a  duly  licensed  pharma- 
•«iBt.  This  pharmacist,  however,  was  not 
present  at  the  time  of  the  sales  in  question, 
which  were  made  bv  an  unlicensed  saleswo- 
man.  The  chemist  of  the  state  board  of 
26  i..R.A.(N.S.) 


pharmacy  testified  that  all  the  articles  sold, 
namely,  tincture  of  iodine,  spirits  of  cam- 
phor, and  tincture  of  arnica,  were  medicines, 
and  that  tincture  of  iodine  was  a  poison. 
The  judgment  of  the  municipal  court  was 
in  favor  of  defendants.  That  judgment  was 
reversed  by  the  appellate  term.  On  appeal  to 
the  appellate  division,  that  court  affirmed 
the  determination  of  the  appellate  term,  and 
directed  judgment  absolute  in  favor  of  plain- 
tiff. In  attacking  that  judgment,  counsel  for 
the  appellants  presents  two  questions  for 
our  consideration:  (1)  Are  the  articles  in- 
volved,— tincture  of  iodine,  tincture  of  arni- 
ca, and  spirits  of  camphor, — ^when  sold  in 
sealed  bottles,  within  the  exceptions  of  the 
statute,  or  do  they  come  within  the  term 
"medicines,"  as  used  in  §  200  of  the  Laws  of 
1900,  chap.  667  (the  pharmacy  law),  which 
prohibits  the  sale,  under  penalties,  of  ''medi- 
cines'or  poisons"  except  in  the  presence  and 
under  the  supervision  of  a  licensed  pharma- 
cist? (2)  If  the  articles  in  question  are 
medicines  within  the  prohibition  of  §  200  of 
the  pharmacy  law,  is  that  portion  of  the 
statute  which  restricts  the  sale  of  domestic 
remedies,  or  other  perfectly  harmless  prep- 
arations, to  licensed  pharmacists,  a  valid  ex- 
ercise of  the  police  power,  or  is  it  an  inva- 
sion of  private  rights,  and  unconstitutional? 

As  to  the  first  question,  I  think  that  the 
courts  may  take  judicial  notice  of  the  fact 
that  tincture  of  iodine,  spirits  of  camphor, 
and  tincture  of  arnica  are  medicines;  and 
BO  far  as  tincture  of  iodine  is  concerned,  the 
uncontroverted  evidence  in  the  case  proves 
that  it  is  a  poison.  It  is  true  that  spirits  of 
camphor  and  tincture  of  arnica  are  common- 
ly known  as  domestic  remedies,  but  this  fact 
does  not  lessen  their  medicinal  character. 
It  is  obvious  that  the  same  precautionary 
regulations  may  not  be  required  in  respect 
to  the  sale  of  medicines  which  are  harmless 
if  pure  and  properly  used,  as  would  be  ap- 
propriate in  respect  to  the  sale  of  poisonous 
substances;  but  I  can  see  no  reason  why,  if 
the  police  power  embraces  the  regulation  of 
the  sale  of  medicines  of  a  dangerous  charac- 
ter, it  may  not  also  legitimately  be  extended 
ovep  the  sale  of  medicines  generally,  if  only 
in  order  to  insure  their  purity. 

We  thus  come  to  the  second  question,  as 
to  whether  legislation  is  constitutional 
which  restricts  not  merely  the  sale  of  poi- 
sons, but  the  sale  of  domestic  remedies  or  per- 
fectly harmless  medicinal  preparations. 
While  the  constitutional  validity  of  a  stat- 
ute regulating  and  restricting  the  sale  of 
drugs  and  medicines  does  not  appear  to  have 
been  directly  involved  in  any  case  heretofore 
passed  upon  by  this  court,  the  authority  of 
the  legislature  to  control  and  limit  the  sale 
of  drugs  and  medicines  has  long  been  judi- 
cially recognized  in  this  state. 
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In  People  v.  Rontey,  6  N.  Y.  Grim.  Rep. 
249,  4  N.  Y.  Supp.  235,  affirmed  on  opinion 
below  117  N.  Y.  624,  22  N.  E.  1128,  the  de- 
fendant was  convicted  for  having  unlawfully 
conducted  a  pharmacy  in  the  city  of  New 
York,  not  being  a  registered  pharmacist,  as 
required  by  the  New  York  city  consolidation 
act  of  1882  (Laws  1882,  chap.  410).  The 
judgment  of  conviction  was  aflirmed  by  the 
general  term  of  the  supreme  court  in  an 
opinion  by  Mr.  Justice  Brady,  which  was 
adopted  by  this  court  when  the  case  came 
here  as  a  correct  exposition  of  the  law.  In 
speaking  of  the  nature  of  the  statute,  Mr. 
Justice  Brady  said  it  was  a  police  regula- 
tion, designed  to  insure  greater  safety  to 
the  people  in  requiring  that  drugs  could  be 
dispensed  only  by  experienced  persons. 
*T:iblic  safety  must  be  regarded  as  superior 
to  any  private  rights,"  he  said,  ''and  .  .  . 
[the  defendant's]  business  must  yield  to  the 
necessities  recognized  by  proper  legislation." 
In  People  v.  Abraham,  16  App.  Div.  68,  44 
N.  Y.  Supp.  1077,  the  defendants  were  con- 
victed of  havfng  retailed  medicines  in  viola- 
tion of  the  prohibition  of  a  statute  making 
it  unlawful  for  any  person  except  a  regis- 
tered pharmacist  to  open  or  conduct  any 
pharmacy  except  under  the  immediate  super- 
vision of  a  registered  pharmacist.  The  judg- 
ment of  eonviction  was  affirmed  by  the  ap- 
pellate division,  but  the  opinion  does  not  in- 
dicate that  the  constitutionality  of  the  stat- 
ute was  questioned.  Many  other  New  York 
cases  could  be  cited  where  language  is  used 
in  the  opinions  clearly  assuming  the  exist- 
'^nce  of  the  legislative  power  which  is  denied 
by  counsel  for  the  appellants  upon  his  ap- 
peal. The  constitutionality  of  such  legisla- 
tion is  affirmed  by  the  leading  text  writers, 
and  it  has  been  upheld  by  the  courts  of  last 
resort  in  numerous  other  states  in  the  Un- 
ion. "The  sale  of  poisonous  drugs,  unless 
labeled,"  is  among  the  acts  enumerated  by 
Chief  Justice  Cooley  in  his  work  on  Consti- 
tutional Limitations,  as  subject  to  be  for- 
bidden by  a  state  in  the  exercise  of  the  po- 
lice power.  Cooley,  Const.  Lim.  7th  ed.  p. 
881.  Mr.  Tiedeman  in  his  treatise  on  State 
&  Federal  Control  of  Persons  &  Property 
(vol.  1,  p.  512)  says  that  safeguards  of 
every  kind  can  be  thrown  around  the  sale 
of  poisonous  drugs,  so  that  damage  will  not 
be  sustained  from  an  improper  use  thereof. 

A  few  of  the  leading  cases  may  be  cited 
which  uphold  the  doctrine  thus  asserted.  An 
Oregon  statute  forbidding  the  sale  or  gift 
of  opium  to  anyone  but  a  druggist  or  prac- 
tising physician  except  upon  the  prescrip- 
tion of  a  practising  physician  was  upheld 
in  Ex  parte  Yung  Jon,  28  Fed.  309,  by  the 
district  court  of  the  United  States  for  the 
district  of  Oregon  (Deady,  J.).  A  similar 
statute  was  sustained  as  constitutional  in 
26  L.R.A.(N.S.) 


State  ▼.  Ah  Chew,  16  Nev.  60,  40  Am.  Rep. 
488,  where  this  language  was  used:     "Un- 
der the  police  power,  recognized  in  the  theo- 
ry and  asserted  in  the  practice  of  every  state 
in  the  Union,  in  the  interest  of  good  morals, 
the  good  order  and  peace  of  society,  for  the 
prevention  of  crime,  misery,  and  want,  the 
legislature  has  authority  to  place  such  re- 
strictions upon  the  sale  or  disposal  of  opium 
as  will  mitigate,  if  not  suppress,  its  evils  to 
society."    In  Ex  parte  Mon  Luck,  29  Or.  421, 
32  L.R.A.  738,  54  Am.  St.  Rep.  804,  44  Pac 
693,  the  supreme  court  of  Or^^n  held  that 
a  statute  was  constitutional  which  went  so 
far  as  to  make  it  a  criminal  offense  to  have 
possession   of  opium   without  having  a  li- 
cense therefor,  or  without  having  obtained 
it   on   the   prescription   of   a   physician   or 
pharmacist   for   medicinal   purposes.     "The 
sale  and  disposition  of  such  a  drug,"  said 
the  court,  "may  unquestionably  be  regulat- 
ed and  controlled  by  law,  and  whetlier  its 
nature  and  character  is  such  that,  for  the 
protection  of  the  public,  its  possession  l^ 
unauthorized  persons  should  be  prohibited, 
is  a  question  of  fact  and  of  public  policy, 
which  belongs  to  the  legislative  department 
to  determine."     In  State  v.  Forcier,  65  N. 
H.  42,  17  Atl.  577,  it  was  held  that  the  en- 
actment of  a  statute  requiring  retailers  of 
drugs,  medicines,  and  chemicals  to  submit  to 
examination   and   procure  a  license  was  a 
sanitary  regulation  within  the  police  power 
of  the  state.     "Undoubedly  the  legislature 
has  the  right,  under  the  police  power,  to  pass 
enactments  for  the  benefit  and  promotion  of 
the  public  health."    Noel  v.  People,  187  111. 
587,  593,  52  L.R.A.  287,"  79  Am.  St.  Rep. 
238,  58  N.  E.  616,  618.     In  the  same  ease 
it  was  held  that  (he  provisions  of  the  Illi- 
nois  pharmacy   act   of   1895    (Hurd's  Rev. 
Stat.   1897,  pp.   1075,   1076),  in   so  far  as 
they  prohibited  persons  not  being  registered 
pharmacists    from  retailing    or    dispensing 
medicines  prepared  or  compounded  by  them- 
selves, were  valid  as  a  proper  exercise  of  the 
police  power  in  the  interest  of  the  public 
health.     A  Wisconsin  statute    (Laws  1887, 
chap.  460)  imposed  a  penalty  upon  any  per- 
son, not  being  a  registered  pharmacist,  or 
not  having  a  registered  pharmacist  in  his 
employ,  who  should  keep  a  pharmacy  store 
or  shop  for  retailing,  compounding,  or  dis- 
pensing medicines.    The  real  purpose  of  the 
law   was   declared   to   be   "to   prevent  any 
drugs,  medicines,  or  poisons  from  being  put 
up  and  sold  in  such  store  or  shop,  except  by 
or  under  the  supervision  of  a  person  of  the 
requisite  qualifications."    The  supreme  court 
•of  Wisconsin  held  that  it  was  within  the 
power  of  the  legislature  thus  to  protect  the 
health  and  lives  of  citizens  throughout  the 
staiH   from   improper,    dangerous,    and   de- 
structive compounds  put  up  by  incompetent 
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or  inefficient  persons.  It  is  to  be  noted  that 
this  Wisconsin  statute  related  not  merely 
to  the  sale  of  poisons,  but  to  the  sale  of 
drugs  and  medicines  generally,  so  that  it 
included  harmless  medicines  as  well  as  those 
of  a  dangerous  character.  State  ▼.  Heine- 
mann,  80  Wis.  253,  27  Am.  St.  Rep.  34,  49 
N,  W.  818. 

As  has  already  been  suggested,  there  are 
strong  reasons  relative  to  the  public  wel- 
fare which  make  it  pro]ier  that  regulations 
concerning  the  sale  of  drugs  and  medicines 
should  not  be  confined  to  poisons,  but  may 
be  extended  so  as  to  embrace  what  are 
known  as  harmless  household  remedies, — 
that  is,  which  may  be  harmless  if  properly 
prepared.  The  injury  to  the  public  health 
which  might  ensue  if  such  medicines  were 
carelessly  or  ignorantly  compounded  so  as 
to  contain  deleterious  iugi-edicnts,  or  de- 
ceptively, so  as  to  be  something  different 
from  what  they  purported  to  be,  is  mani- 
fest. The  police  power  logically  extends  to 
such  medicines  no  loss  tlian  to  poisons  and 
other  lethal  medicinal  agents. 

It  is  suggested  that  the  pharmacy  law 
(for  which  the  existing  public  health  law — 
chapter  45  of  the  Consolidated  Laws — has 
now  been  substituted)  is  objectionable  be- 
cause it  expressly  permits  the  sale  of  cer- 
tain known  poisonous  domestic  remedies  by 
merchants  or  traders  in  unincorporated  vil- 
lages or  villages  of  the  fourth  class,  provid- 
ed their  places  of  business  be  more  than  3 
miles  distant  from  a  drug  store.  In  an- 
swer to  this  objection  it  is  only  necessary 
to  refer  to  a  Minnesota  case  in  which  a  sim- 
ilar question  was  raised.  State  v.  Donald- 
son, 41  Minn.  74,  42  N.  W.  781.  The  Minne- 
sota pharmacy  act  of  1885  (Laws  1885, 
chap.  147)  contained  a  general  prohibition 
forbidding  '  any  person  not  a  registered 
pharmacist  to  retail,  compound,  or  dispense 
medicines,  followed  by  a  proviso  that  noth- 
ing contained  in  the  statute  should  prevent 
shopkeepers  whose  place-  of  business  was 
more  than  1  mile  from  a  drug  or  apothecary 
shop  from  dealing  in  and  selling  the  com- 
monly used  medicines  and  poisons,  if  such 
medicines  and  poisons  had  been  put  up  by 
a  registered  pharmacist.  This  1-mile  limit 
in  the  proviso  was  attackc<l  as  an  arbitrary 
distinction,  unwarranted  by  reason,  and  not 
demanded  by  any  necessity.  The  supreme 
court  of  Minnesota  dealt  with  the  objection 
as  follows:  "Doubtless,  the  use  of  impure 
medicines  or  dangerous  drugs  is  just  as  inju- 
rious to  those  who  buy  them  1-mile  from  a 
drug  store  as  to  those  who  buy  them  with- 
in that  distance;  and  if  this  was  the  only 
thing  to  be  taken  into  the  account,  the  dis- 
crimination would  be  purely  arbitrary.  But 
the  legislature  had  to  deal  with  this  as  n 
practical  question,  and  had  a  right  to  take 
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into  consideration  the  convenience  of  the 
public.  In  sparsely  settled  districts,  fre- 
quently there  is  no  pharmacy  or  drug  store 
near  at  hand.  In  case  of  sickness  it  is  often 
absolutely  necessary  to  obtain  medicinal 
remedies  promptly,  in  order  to  save  life.  The 
question  was.  How  far  was  it  practicable  to 
protect  the  public  from  the  sale  of  impure 
or  dangerous  medicines  and  drugs,  and  at 
the  same  time  have  due  regard  to  the  con- 
venience of  those  living  at  a  distance  from 
a  drug  store?  To  meet  the  requirements  of 
the  situation,  the  legislature  made  an  excep- 
tion so  as  to  allow  shopkeepers  whose  place 
of  business  is  more  that  a  mile  from  a  drug 
or  apothecary  shop  to  deal  in  and  sell  the 
commonly  used  medicines  and  poisons,  if 
put  up  by  a  registered  pharmacist;  thereby 
protecting  the  public,  especially  in  the  cen- 
ters of  population,  where  they  most  need  it, 
as  far  as  practically  consistent  with  the  con- 
venience or  necessities  of  those  living  in 
rural  districts.  We  do  not  think  that  such 
a  distinction  is  either  arbitrary  or  unreason- 
able." 

We  entertain  no  doubt  as  to  the  consti* 
tutionality  of  the  provisions  of  the  pharma- 
cy law  under  which  the  penalties  in  this 
case  were  recovered  against  the  defendants, 
and  as  no  other  question  is  raised,  it  fol- 
lows that  the  order  appealed  from  must  be 
aflirmed. 

» 
Cnllon,  Ch.  J.,  and  Gray,  Edward  T. 

Bartlett,    Haiglit,    HIacock,    and   Chase, 

JJ.,  concur. 


NORTH  DAKOTA  SUPRIDMIS  COURT. 

LARRY  DOWNEY,  Respt., 

V. 

NORTHERN    PACIFIC    RAILWAY    COM- 
PANY, Appt. 

(—  N.  D.  — ,  125  N.  W.  475.) 

Carrier  ~  live  stock  ~  regulation  of 
speed  — police  power. 

An  absolute  requirement  that  it  shall  be 
the  duty  of  every  railroad,  railroad  corpora- 
tion, railway  company,  express  company^ 
car  company,  and  of  every  common  carrier 
other  than  by  water,  by  whatever  name  it 
may  be  called  or  by  whomsoever  operated, 
and  which  is  wholly  or  in  part  engaged  in 
the  transportation  of  any  kind  of  live  stock 
by  railroad  within  or  to  or  from  any  point 
in  this  state,  to  transport  any  and  all  such 
live  stock  so  by  it  being  transported,  with 
the  utmost  diligence,  and  to  maintain  with- 
in this  state,  in  all  trains  so  transporting 
any  such  live  stock,  an  average  minimum 
rate  of  speed  of  not  less  than  20  miles  per 
hour  from  the  time  any  such  live  stock  is 
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loaded  upon  or  into  its  cars  until  such 
train  reaches  its  destination,  deducting 
only,  in  the  computation  of  such  average 
minimum  rate  of  speed,  such  reasonable 
time  as  any  such  live  stock  may  be  neces- 
sarily delayed  in  unloading  to  feed,  water, 
and  rest,  and  in  feeding,  watering,  and 
resting,  and  in  reloading,  is  unconstitution- 
al and  void  as  an  unreasonable  exercise  of 
police  power  of  the  state. 

(February  25,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Grand  Forks 
County  in  plaintiff's  favor  and  from  an  or- 
der denying  a  motion  for  judgment  notwith- 
standing the  verdict  or  for  a  new  trial  in  an 
action  brought  to  recover  the  statutory  pen- 
alty for  failure  promptly  to  transport  cer- ' 
tain  horses.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ball,  Watson,  Young,  ft  I^aw- 
rence,  for  appellant: 

The  statute  is  void  as  an  unreasonable  at- 
tempt to  exercise  the  police  power  of  the 
state. 

Houston  k  T.  C.  R.  Co.  v.  Mayes,  201  U. 
S.  321,  50  L.  ed.  772,  26  Sup.  Ct  Rep.  491; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Illinois, 
177  U.  S.  514,  44  L.  ed.  868,  20  Sup.  Ct. 
Rep.  722;  Wabash,  St.  L.  &  P.  R.  Co.  v. 
Illinois,  118  U.  S.  557,  30  L.  ed.  244,  1 
Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4. 

Messrs.  Skulason  A  Burtness,  for  re- 
spondent: 

The  statute  is  a  reasonable  exercise  of 
the  police  power  of  the  state. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  173 
U.  S.  286,  43  L.  ed.  702,  19  Sup.  Ct  Rep. 
465;  7  Cyc.  Law  &  Proc.  p.  446;  Western  U. 
Teleg.  Co.  v.  James,  162  U.  S.  650,  40  L.  ed. 
1105,  16  Sup.  Ct.  Rep.  934;  Erb  v.  Morasch, 
177  U.  S.  584,  44  L.  ed.  897,  20  Sup.  Ct.  Rep. 
819,  affirming  60  Kan.  251,  50  Pac.  133; 
Hennington  v.  Georgia,  163  U.  S.  299,  41  L. 
ed.  166,  16  Sup.  Ct.  Rep.  1086;  Davidson  v. 
State,  4  Tex.  App.  545,  30  Am.  Rep.  166; 
^.—i ^— •^^■^'-^— "—         '  '  " "  ~~"~"~^^ 

Note,  —  Constitutionality  of  statute  fix- 
ing minimum  rate  of  speed  at  which 
,    carrier  may  transport  special  Icintls 

of  freight. 

But  one  other  case  has  been  found  which 
involves  this  question,  and  that  case  is  in 
a  general  way  opposed  to  that  of  Downey 
v.  NoBTHEBN  P.  R.  Cc, — See  Cram  v.  Chi- 
cago, 6.  &  Q.  R.  Co.  post,  1022. 

On  right  to  limit  the  speed  of  interstate 
and  mail  trains,  see  the  note  appended 
to  Peterson  v.  State,  14  L.R.A.(N.S.)   292. 

On  the  constitutionality  of  legislation  af- 
fecting the  amount  of  liability  or  penalty 
for  delay  in  delivery,  or  for  destruction, 
of  freight,  see  the  note  appended  to  Sea- 
board Air  Line  R.  Co.  v.  Simon^  20  L.R.A. 
(N.S.)  126. 
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Clark  y.  Boston  &  M.  R.  Co.  64  N.  H.  323, 
10  Atl.  676;  Crawford  v.  Southern  R.  Co. 
56  S.  C.  136,  34  S.  E.  80;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Gray  (Tex.  Civ.  App.)  24  S. 
W.  837;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Dwyer,  75 
Tex.  572,  7IL.R.A.  478,  16  Am.  St  Rep.  926, 
12  8.  W.  1001. 

Oarmody,   J.,   delivered   the  opinion  of 
the  court: 

On  June  13,  1907,  plaintiff  shipped  two 
horses  over  defendant's  road  from  Grand 
Forks,  North  Dakota,  to  Valley  City,  North 
Dakota,  by  way  of  Winnipeg  Junction,  Min- 
nesota. He  brought  this  action  to  recover 
upon  two  causes  of  action:  (1)  For  alleged 
actual  damages  resulting  from  defendant's 
delay  in  completing  the  shipment;  and  (2) 
to  recover  the  statutory  penalty  provided  in 
§§  4398,  4399,  Rev.  Codes  1905.  At  the 
trial  of  the  action,  it  was  stipulated  as  fol- 
lows: "That  the  Northern  Pacific  Railroad 
Company  owns  and  operates  a  branch  line 
of  railroad  running  from  Grand  Forks, 
North  Dakota,  across  the  Red  river  to  and 
through  East  Grand  Forks,  in  the  state  of 
Minnesota,  and  thence  to  Winnipeg  Junc- 
tion, where  said  branch  line  connects  with 
the  main  line  of  said  railway;  that  said 
main  line,  owned  and  operated  by  the  de- 
fendant, runs  from  St.  Paul,  Minnesota, 
westerly  to  and  through  Winnipeg  Junction, 
thence  westerly  tli rough  Minnesota,  across 
the  Red  river  to  Fargo,  North  Dakota,  and 
thence  westerly  to  and  beyond  Valley  City, 
North  Dakota;  that  said  company  also  owns 
and  operates  in  the  state  of  North  Dakota 
a  branch  line  running  from  Sanborn,  a 
station  on  the  main  line  near  Valley  City, 
to  and  through  Rogers,  North  Dakota;  that 
the  distance  by  the  route  described  from 
Grand  Forks,  North  Dakota,  to  East  Grand 
Forks,  Minnesota,  is  .6  of  a  mile;  thence  to 
Winnipeg  Junction  is  95  miles;  thence  to 
Fargo  is  26  miles;  thence  to  Valley  City 
is  57.9  miles,  a  total  of  179.5  miles,  of 
which  about  121  miles  are  in  the  state 
of  Minnesota  and  the  remainder  in  the 
state  of  North  Dakota;  that  it  was  expect- 
ed and  intended  by  both  parties  to  the  ship- 
ment made  by  the  plaintiff  that  the  horses 
so  shipped  should  be  carried  between  Grand 
Forks,  North  Dakota,  and  Valley  City, 
North  Dakota,  over  the  route  and  the  lines 
just  described."  The  car  arrived  in  Fargo 
about  5  o'clock  Friday  morning,  and  was 
spotted  at  the  stock  chute  in  Valley  City, 
North  Dakota,  so  that  it  could  be  unloaded 
at  6  o'clock  Saturday  evening.  The  distance 
between  Fargo  and  Valley  City  is  57.9  miles. 
It  was  thirty-seven  hours  from  the  time  the 
car  arrived  in  Fargo  until  the  horses  were 
unloaded  at  Valley  City;  while  if  defend- 
ant had  maintained  the  minimum  rate  of 
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flpeed'of  20  miles  per  hour,  provided  for  in 
S  4398,  Rev.  Codes,  the  distance  would  have 
been  coTered  in  three  hours.  The  case  was 
tried  to  a  jiury.  The  court  ruled  at  the 
«lo8e  of  the  evidence  that  no  actual  damages 
had  been  sustained,  and  that  nO  recovery 
could  be  had  upon  the  first  cause  of  action. 
Defendant  moved  for  a  directed  verdict  up- 
on all  of  the  issues,  which  was  denied;  the 
court  holding  that  the  statute  fixing  the 
penalty  for  delay  in  shipment  was  valid, 
and,  the  number  of  hours  delay  being  agreed 
upon  at  thirty-four,  the  court  directed  a 
verdict  in  plaintiff's  favor  for  $170.  An  ex- 
ception was  reserved  to  the  court's  refusal 
to  direct  a  verdict  for  defendant  and  to  his 
direction  to  find  a  verdict  for  the  plaintiff. 
In  due  time  the  defendant  moved  for  judg- 
ment notwithstanding  the  verdict,  or  for  a 
new  trial  upon  a  statement  of  the  case.  The 
motion  was  denied,  and  judgment  entered 
upon  the  verdict.  From  the  judgment  so 
entered  and  from  the  order  denying  defend- 
ant's motion  for  judgment  notwithstanding 
the  verdict,  or  for  a  new  trial,  this  appeal 
is  taken. 

The  decision  of  this  ease  depends  wholly 
upon  the  construction  of  §§  4398,  4390,  Rev. 
Codes.  Section  4398  reads  as  follows: 
^'It  shall  be  the  duty  of  every  railroad,  rail- 
road corporation,  railway  company,  express 
company,  car  company  and  of  every  common 
carrier  other  than  by  water,  by  whatever 
name  it  may  be  called  or  by  whomsoever 
operated,  and  which  is  wholly  or  in  part 
engaged  in  the  transportation  of  any  kind 
of  live  stock  by  railroad  within  or  to  or 
from  any  point  in  this  state,  to  transport 
any  and  all  such  live  stock  so  by  it  being 
transported,  with  the  utmost  diligence,  and 
to  maintain  within  this  state  in  all  trains 
so  transporting  any  such  live  stock  an 
average  minimum  rate  of  speed  of  not  less 
than  20  miles  per  hour  from  the  time  any 
such  -live  stock  is  loaded  upon  or  into  its 
cars  until  such  train  reaches  its  destination, 
deducting  only  in  the  computation  of  such 
average  minimum  rate  of  speed  such  reason- 
able time  as  any  such  live  stock  may  be 
necessarily  delayed  in  unloading  to  feed, 
water,  and  rest,  and  in  feeding,  watering, 
and  resting,  and  in  reloading."  Section  4399 
provides  for  a  penalty  for  the  violation  of 
aaid  §  4308. 

Appellant  contends  that  said  §§  4398 
and  4390  are  void  for  the  following  reasons: 

(1)  They  are  repugnant  to  article  1,  §  1,  of 
the  Constitution  of  North  Dakota;  are  an 
unreasonable  exercise  of  the  police  power. 

(2)  Said  statutes  are  repugnant  to  the  14th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States.  (3)  Upon  the  facts  established 
in  this  case  the  shipment  in  question  was 
an  interstate  shipment,  and  said  statutes 
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as  to  such  shipment  are  repugnant  to  the 
Constitution  of  the  United  States,  as  a  regu- 
lation of  commerce  of  the  United  States. 

Article  1,  §  1,  of  the  state  Constitution, 
provides  that  acquiring,  possessing,  and  pro- 
tecting property  is  an  inalienable  right. 
The  14th  Amendment  to  the  Constitution  of 
the  United  States,  as  far  as  material  here, 
is  as  follows:  "No  state  shall  make  or  en- 
*force  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United 
States,  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law,  nor  deny  to  any  person  with- 
in its  jurisdiction  the  equal  protection  of 
the  laws."  Congress  has  the  exclusive  power 
to  regulate  commerce  with  foreign  nations 
and  among  the  several  states  and  the  In- 
dian tribes.  Respondent  contends  that  the 
sections  of  the  statutes  referred  to  can  be 
and  ought  to  be  upheld  on  the  broad  ground 
that  the  control  of  states  over  the  speed  of 
railway  trains  carrying  live  stock  within 
their  borders  is  merely  a  reasonable  exercise 
of  their  police  power  for  the  health,  confort, 
protection,  or  convenience  of  their  citizens. 
The  exact  limit  of  lawful  legislation  upon 
this  subject  cannot,  in  the  nature  of  things, 
be  defined.  It  can  only  be  illustrated  from 
decided  cases,  by  applying  the  principles 
therein  enunciated,  determining  from  these 
whether,  in  the  particular  case,  the  rule  be 
reasonable  or  otherwise.  The  line  which 
separates  the  powers  of  the  states  from  this 
exclusive  power  of  Congress  is  not  always 
distinctly  marked.  Judges  not  infrequently 
differ  in  their  reasons  for  a  decision  in 
which  they  concur.  The  correct  rule,  how- 
ever, seems  to  be  that  state  legislation  which 
seeks  to  impose  a  direct  burden  upon  inter- 
state commerce  or  interfere  directly  with 
its  freedom  does  encroach  upon  this  exclu- 
sive power  of  Congress. 

A  statute  requiring  all  railroad  companies 
operating  Unes  within  the  state  of  Ohio  to 
cause  three  each  way  of  its  regular  t-rains 
carrying  passengers,  if  so  many  are  run 
daily,  Sundays  excepted,  to  stop  at  a  sta- 
tion, city,  or  village  containing  over  3,000 
inhabitants  for  a  time  sufficient  to  receive 
and  let  off  passengers,  held  a  valid  exercise 
of  the  police  power  of  the  state,  even  though 
it  applies  to  interstate  trains.  Lake  Shore 
&  M.  S.  R.  Co.  V.  Ohio,  173  U.  S.  285,  43 
L.  ed.  702,  10  Sup.  Ct.  Rep.  465.  In  this 
case  the  opinion  is  written  by  Justice  Har- 
lan and  covers  20  pages,  containing  a  full 
review  of  the  authorities.  The  case,  how- 
ever, was  decided  by  a  divided  court;  Jus- 
tices Shiras,  Brewer,  White,  and  Peckham 
dissenting.  A  state  statute  Imposing  a 
penalty  for  lack  of  due  diligence  in  deliver- 
ing a  telegram,  if  made  in  a  reasonable  exer* 
cise  of  the  police  power  of  the  state,  is  not 
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an  unconstitutional  interference  with  inter- 
state commerce  as  applied  to  interstate  mes- 
sages, in  the  absence  of  any  legislation  by 
Congress  on  the  subject.  Western  U.  Teleg. 
Co.  V.  James,  162  U.  S.  650,  40  L.  ed.  1105, 
16  Sup.  Ct.  Rep.  934.  A  state  statute  pro- 
hibiting the  running  uf  freight  trains  on 
the  Sabbath  was  held  not  invalid  as  inter- 
fering with  interstate  commerce,  though,  In 
effect,  it  prohibits  trains  from  passing 
through  the  state  on  that  day  from  and  to 
adjacent  states,  but  held  an  ordinary  police 
regulation  designed  to  secure  the  well-being 
and  to  promote  the  general  welfare  of  the 
people  within  the  state.  Hennington  v. 
Georgia,  163  U.  S.  299,  41  L.  ed.  166,  16  Sup. 
Ct.  Rep.  1086. 

Article  284,  Rev.  Stat.  Tex.,  requiring  a 
common  carrier  of  live  stock  to  feed  and 
water  it  sufficiently  pending  carriage,  other- 
wise to  be  liable  to  the  owner  iu  damages 
and  a  penalty,  is  a  police  regulation,  and,  as 
applied  to  an  interstate  shipment,  where  the 
default  complained  of  occurred  entirely  in 
Texas,  is  no  infringement  of  the  power  of 
Congress  to  regulate  interstate  commerce, 
nor  in  conflict  w^th  U.  S.  Rev.  Stat.  §§  4386 
et  seq.  (U.  S.  Comp.  Stat.  1901,  p.  2995), 
forbidding  an  interstate  railroad  to  confine 
stock  in  cars  longer  than  twenty-eight  hours 
without  unloading,  tor  rest,  water,  and  feed- 
ing, for  five  hours,  under  penalty  recoverable 
by  civil  action.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Gray  (Tex.  Civ.  App.)  24  S.  W.  837.  In 
this  case  the  court  says:  '*The  shipment  in 
this  case  had  its  initial  point  in  this  state 
at  Santa  Anna,  and  its  terminus  at  West 
Point,  Mississippi,  and  may  be  conceded  to 
be  an  interstate  shipment;  but  the  matter 
complained  of  for  which  the  penalty  is  asked 
all  occurred  within  this  state  on  defendant's 
road.  In  such  case  it  is  believed  our  stat- 
ute should  be  enforced.  To  do  so  would  not 
be  an  illegal  interference  with  the  act  or 
the  powers  of  Congi'ess.  Our  statute  is  in- 
tended to  protect  both  animals  and  tlie  own- 
er, and  its  enforcement  would  be  the  legiti- 
mate exercise  of  the  state's  police  power. 
So  applied,  it  is  not  an  attempt  to  regulate 
interstate  commerce  in  such  seiise  as  to 
infringe  upon  the  exclusive  right  of  Con- 
gress. U.  S.  Const,  art.  1,  §  8.  Our  stat- 
ute does  not  regulate  interstate  ^commerce, 
or  have  the  effect  of  doing  so  in  an  inter- 
state shipment,  any  more  than  if  it  were  to 
punish  the  company  for  tbeft  of  the  ship- 
ment in  transit  in  this  state  to  anotlicr 
state.  It  is  a  police  regulation,  and,  as 
such,  is  within  the  power  of  the  state  legis- 
lature." 

The  case  of  Crawford  v.  Southern  R.  Co. 
56  S.  C.  136,  34  S.  E.  80,  relied  upon  by  tlie 
respondent,  is  not  in  point.  In  that  case  the 
court  held  that  the  law  providing  that  no 
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railroad  company,  in  the  carrying  or  trans- 
portation of  animals,  shall  overload  its  cars, 
when  applied  to  shipments  made  from  a 
point  within  to  a  point  without  the  state,  is 
not  unconstitutional  as  violating  the  provi- 
sion in  the  Constitution  of  the  United  Statea 
granting  Congress  power  to  regulate  inter- 
state commerce.  The  court  further  held 
that  under  a  statute  which  provides  that 
railroad  companies  shall  load  and  unload 
stock  in  transit  every  twenty-four  hours  for 
rest,  and  that  the  shipper  shall  feed  and  wa- 
ter them  while  resting,  and,  in  case  of  his 
default,  the  company  shall  do  so,  a  com- 
pany failing  to  perform  said  duties  is  not 
relieved  from  liability  to  the  shipper  for  in- 
jury to  stock  in  transit,  by  reason  of  the 
shipper's  failure  to  keep  a  special  contract, 
under  which  he  should  ride  on  the  transport- 
ing train  and  look  after  such  loading  and 
unloading.  In  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Solan,  169  U.  S.  133,  42  L.  ed.  688,  18 
Sup.  Ct.  Rep.  289,  it  was  held  that  a  stat- 
ute of  a'  state  providing  that  no  contract 
shall  exempt  any  railroad  corporation  from 
the  liability  of  a  conunon  carreer  or  carrier 
of  passengers,  which  would  have  existed  if 
no  contract  had  been  made,  does  not,  aa  ap- 
plied to  a  claim  for  an  injury  happening 
within  the  state  under  a  contract  for  inter- 
state transportation,  contravene  the  pro- 
vision of  the  Constitution  of  the  United 
States  empowering  Congress  to  regulate  in- 
terstate commerce.  The  case  was  this:  The 
plaintiff  while  traveling  in  the  caboose  of  a 
freight  train  of  defendant,  upon  which  hia 
cattle^were  being  transported  under  a  special 
contract,  was  injured  by  reason  of  defend- 
ant's negligence,  and  brought  his  action  for 
damages.  One  of  the  defenses  set  up  was 
that,  by  a  clause  in  the  special  contract  un- 
der which  plaintiff  and  his  cattle  were  car- 
ried, it  was,  among  other  things,  agreed 
that,  in  consideration  of  a  reduced  rate  of 
charges,  "the  company  shall  in  no  event  be 
liable  to  the  owner  or  person  in  charge  of 
said  stock  for  any  injury  to  his  person  in 
any  amount  exceeding  the  sum  of  $500."  The 
plaintiff  obtained  a  verdict  for  $1,000,  and 
the  case  was  eventually  carried  to  the  Su- 
preme Court  of  the  United  States,  where 
the  only  question  was  whether  the  statute 
of  Iowa,  in  which  state  the  injuries  were 
received,  was  in  conflict  with  the  interstate 
commerce  clause  of  the  United  States  Con- 
stitution; it  being  conceded  that  the  ship- 
ment of  the  cattle  was  an  interstate  ship- 
ment. We  quote  liberally  from  the  opinion 
of  tlie  court,  delivered  by  Mr.  Justice  Gray: 
**Railroad  corporations,  like  all  other  corpo- 
rations and  persons  doing  business  within 
the  territorial  jurisdiction  of  the  state,  are 
subject  to  its  law.  It  is  in  the  law  of  the 
state  that  provisions  are  to  be  found  con- 
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cerning  the  rights  and  duties  of  common 
carriers  of  persons  or  of  goods,  and  the 
measures  by  which  injuries  resulting  from 
their  failure  to  perform  their  obligations 
may  be  prevented  or  redressed.  Persons 
traveling  on  interstate  trains  are  as  much 
entitled,  while  within  a  state,  to  the  pro- 
tection of  that  state,  as  those  who  travel  on 
domestic  trains.  A  carrier  exercising  his 
calling  within  a  particular  state,  although 
engaged  in  the  business  of  interstate  com- 
merce, is  answerable,  according  to  the  law 
of  the  state,  for  acts  of  nonfeasance  or  mis- 
feasance committed  within  its  limits.  .  .  . 
It  is  equally  Avithin  the  power  of  the  state 
to  prescribe  the  safeguards  and  precautions 
foreseen  to  be  necessary  and  proper  to  pre- 
vent, by  anticipation,  those  wrongs  and  in- 
juries which,  after  they  have  been  inflicted, 
the  state  has  the  power  to  redress  and  to 
punish.  The  rules  prescribed  for  the  con- 
struction of  railroads  and  for  their  manage- 
ment and  operation,  designed  to  protect  per- 
sons and  property  otherwise  endangered  by 
their  use,  are  strictly  within  the  scope  of 
the  local  law.  They  are  not  in  themselves 
regulations  of  interstate  commerce,  although 
they  control  in  some  degree  the  conduct  and 
the  liability  of  those  engaged  in  such  com- 
merce. So  long  as  Congress  has  not  legis- 
lated upon  the  particular  subject,  they  are 
rather  to  be  regarded  as  legislation  in  aid  of 
such  commerce,  and  as  a  rightful  exercise  of 
the  police  power  of  the  state  to  regulate  the 
relative  rights  and  duties  of  all  persons  and 
corporations  within  its  limits."  States  may 
lawfully  regulate  the  sale  of  railroad  tickets 
when  such  regulation  does  not  operate  so  as 
to  affect  or  impair  the  cost  of  tickets  or 
the  rate  oi  fare  charged  for  interstate  travel. 
States  may  also,  by  reasonable  laws,  control 
the  speed  of  trains,  the  stops  of  trains  un- 
less interfering  materially  with  interstate 
commerce,  the  running  of  trains  on  Sunday, 
the  licensing  of  engineers,  or  track  connec- 
tions and  terminal  facilities  or  may  limit 
the  hours  of  labor  of  rail  employees.  We 
think  the  law  in  question  does  not  come 
within  any  of  the  principles  hereinbefore 
stated,  nor  within  the  principles  laid  down 
in  the  cases  hereinbefore  cited,  and  is  uncon- 
stitutional and  void,  being  an  unreasonable 
exercise  of  the  police  power  of  the  state. 
Houston  &  T.  C.  K.  Co.  v.  Mayes,  201  U.  S. 
321,  50  L.  ed.  772,  26  Sup.  Ct.  Rep.  491; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Illinois, 
177  U.  S.  514,  -44  L.  ed.  868,  20  Sup.  Ct.  Rep. 
722;  Illinois  C.  R.  Co.  v.  Illinois,  103  U.  S. 
142,  41  L.  ed.  107,  16  Sup.  Ct.  Rep.  1096. 

An  analysis  of  all  the  prior  important 
cases  upon  the  constitutionality  of  such 
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laws  is  found  in  the  opinion  of  the  court  in 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Illinois, 
supra.  In  this  case  the  railroad  company 
attacked  the  constitutionality  of  a  law, 
which  is  as  follows:  "Every  railroad  corpo- 
ration shall  cause  its  passenger  trains  to 
stop  upon  its  (their)  arrival  at  each  station 
advertised  by  such  corporation  as  a  place 
of  receiving  and  discharging  passengers  up- 
on and  from  such  trains,  a  sufficient  lerwjth 
of  time  to  receive  and  let  off  such  passengers 
with  safety:  Provided,  all  regular  passenger 
trains  shall  stop  a  sufficient  length  of  timo 
at  the  railroad  stations  of  county  seats  to 
receive  and  let  off  passengers  with  safety." 
In  this  case  the  railroad  company  operated 
the  Knickerbocker  Special,  a  train  devoted  to 
carrying  interstate  transportation  between 
the  city  of  St.  Louis  and  the  city  of  New 
York.  The  state  admitted  that  the  railroad 
company  furnished  a  sufficient  number  of 
regular  passenger  trains,  four  each  way  a 
day,  to  accommodate  all  the  local  and 
through  business  along  the  line  of  its  road, 
and  that  all  of  such  trains  stopped  at  the 
county  seat,  but  sought  to  uphold  the  law  on 
the  ground  that  it  was  a  proper  police  regu- 
lation. The  court  says:  "It  is  evident  that 
the  power  attempted  to  be  exercised  under 
this  statute  would  operate  as  a  serious  re- 
striction upon  the  speed  of  trains  engaged  in 
interstate  traffic,  and  might,  in  some  cases, 
render  it  impossible  for  trunk  lines  running 
through  the  state  of  Illinois  to  compete 
with  other  lines  running  through  states  in 
which  no  such  restrictions  were  applied.  If 
such  passenger  trains  may  be  compelled  to 
stop  at  county  seats,  it  is  difficult  to 
see  why  the  legislature  may  not  compel 
them  to  stop  at  every  station.  ...  If 
each  state  was  at  liberty  to  regulate  the 
conduct  of  carriers  while  within  its  juris- 
diction, the  confusion  likely  to  follow  could 
not  but  be  productive  of  great  inconvenience 
and  unnecessary  hardship.  Each  state  could 
provide  for  its  own  passengers  and  regulate 
the  transportation  of  its  own  freight  regard- 
less of  the  interests  of  others."  The  dis- 
tinction between  this  statute,  and  regula- 
tions requiring  passenger  trains  to  stop  at 
railroad  crossings  and  drawbridges,  and  to 
reduce  the  speed  of  trains  when  running 
through  crowded  thoroughfares,  requiring 
its  tracks  to  be  fenced,  and  a  bell  and 
whistle  to  be  attaehed  to  each  engine,  signal 
lights  to  be  carried  at  night,  and  tariff  and 
time-tables  to  be  posted  at  proper  places, 
and  other  similar  requirements  contributing 
to  the  safety,  comfort,  and  convenience  of 
their  patrons,  is  too  obvious  to  require  dis- 
cussion."    The  case  of  Houston  &  T.  C.  R. 
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Co.  y.  Mayes,  supra,  is  nearer  in  point  to 
the  case  at  bar  than  any  cite'd  by  appellant 
or  respondent.  This  case  involves  the  con- 
stitutionality of  certain  laws  of  Texas  re- 
quiring any  railroad  company  to  furnish 
cars  at  any  point  of  its  road  within  a  cer- 
tain number  of  days  after  the  written  re- 
quest of  a  shipper  for  such  cars,  and  provid- 
ing a  penalty  of  $5  a  car  for  each  day  after 
the  limited  time,  to  be  recovered  by  the 
shipper  in  civil  action.  The  law  was  held 
unconstitutional  by  a  divided  court, — ^Mr. 
Justice  White  taking  no  part,  and  the  Chief 
Justice,  Mr.  Justice  Harlan,  and  Mr.  Jus- 
tice McKenna  dissenting.  In  this  case  the 
court  says:  "While  there  is  much  to  be  said 
in  favor  of  laws  compelling  railroads  to 
furnish  adequate  facilities  for  the  transpor- 
tation of  both  freight  and  passengers,  and 
to  regulate  the  general  subject  of  speed, 
length,  and  frequency  of  stops,  for  the  heat- 
ing, lighting,  and  ventilation  of  passenger 
cars,  the  furnishing  of  food  and  water  to 
cattle  and  other  live  stock,  we  think  an  ab- 
solute requirement  that  a  railroad  shall  fur- 
nish a  certain  number  of  cars  at  a  specified 
day,  regardless  of  every  other  consideration 
except  strikes  and  other  public  calamities, 
transcends  the  police  power  of  the  state, 
and  amounts  to  a  burden  upon  interstate 
commerce.  It  makes  no  exception  in  cases 
of  a  sudden  congestion  of  traffic,  an  actual 
inability  to  furnish  cars  by  reason  of  their 
temporary  and  unavoidable  detention  in 
other  statef,  or  in  other  places  within  the 
sume  state.  It  makes  no  allowance  for  in- 
terference of  traffic  occasioned  by  wrecks  or 
other  accidents  upon  the  same  or  other 
roads,  involving  a  detention  of  traffic,  the 
breaking  of  bridges,  accidental  fires,  wash- 
outs, or  other  unavoidable  consequences  of 
heavy  weather." 

The  statute  in  question  makes  no  excep- 
tion in  cases  of  sudden  congestion,  of  traf- 
fic, and  no  allowance  for  interference  of 
traffic  occasioned  by  wrecks  or  other  acci- 
dents, the  breaking  of  bridges,  accidental 
fires,  washouts,  snow  storms,  or  other  un- 
avoidable consequences  of  heavy  weather. 

The  judgment  and  order  appealed  from 
are  reversed,  and  the  District  Court  will 
render   a  judgment  dismissing  the  action. 

All  concur. 

Ellsworth,  J.,  concurring  specially: 
I  concur  in  this  opinion  on  the  sole 
ground  that  §§  4308,  4300,  Rev.  Codes, 
1905,  as  enacted  are  an  unreasonable  exer- 
cise of  the  police  power  of  the  state,  and 
therefore  repugnant  to  §  1  of  the  state  Con- 
stilmtion,  and  void. 
26  L.R.A.(N.S,) 


NEBRASKA  SUPKEMB  COURT. 

WILBER  I.  CRAM 

V. 

CHICAGO,    BURLINGTON",    &   QUINCY 
RAILROAD   COMPANY.  Appt, 

(84  ^"eb.  607,  122  N.  W.  31.) 

Statute  —  conflict  witli  former  statute 

—  amendment  —  constitutional     law 

—  due  process. 

1.  Sections  10,606,  and  10,607,  Cobbey's 
Anno.  Stat.  1907,  being  chapter  107,  p.  506, 
Laws  Neb.  1005,  do  not  contravene  §§  11  or 
15  of  article  3  of  the  Constitution  of  Neb- 
raska; nor  is  said  legislation  repugnant  to 
the  14th  Amendment  to  the  Constitution  of 
the  United  States. 

Carrier  —  live  stock  —  delay  —  action 

—  defenses. 

2.  The  defendant  having  failed  to  prove, 
or  offer  to  prove,  any  affirmative  dcf^ise 
to  an  action  under  said  statute,  save  and 
except  that  as  to  its  delay  in  forwarding 
one  car  load  of  stock  it  did  so  in  deference 
to  the  statute  prohibiting  the  operation  of 
trains  on  Sunday,  and  defendant  having 
been  given  by  this  court  the  benefit  of  said 
defense,  it  is  unnecessary  to  determine 
whether  the  statute  precluded  any  other  de- 
fense in  said  action. 

Same  —  regulation  of  speed  —  liquidat- 
ed damages  —  validity. 

3.  The  legislature  may  provide  by  general 
law  that  a  shipper  of  live  stock  may  recover 
liquidated  damages  from  a  public  carrier 
for  failure  to  transport  such  stock  com- 
mitted to  the  carrier  for  transit  between 
stations  in  Nebraska. 

Same  —  common-law  liability  —  right 
of  legislature  to  increase. 

4.  Section  4  of  article  11  of  the  Constitu- 
tion does  not  prohibit  the  legislature  from 
increasing  the  common-law  liability  of  com- 
mon carriers;  and  in  case  the  legislature 
expands  such  liability,  the  courts  will  not 
declare  the  statute  void  on  the  complaint 
of  the  carrier,  because  in  some  hypothetical 
case  the  law,  if  applied,  might  work  to  the 
disadvantage  of  a  shipper. 

Interstate  commerce  —  carrier  —  state 
regulation. 

5.  The  statute  does  not  interfere  with  or 
regulate  interstate  commerce. 

Carrier  —  live  stock  —  delay  —  action 

—  defenses. 

6.  Where  the  evidence  disclosed  without 
dispute  that  as  to  one  cause  of  action  the 
delay  was  occasioned  by  unloading  the  stock 
for   feed,   water,   and  rest  at  the  feeding 

Headnotes  by  Root,  J. 

Rehearing  headnotes  by  Dean,  J. 

Note.  —  See  Downey  v.  Northern  P.  K. 
Co.  ante,  1017,  as  to  the  constitutionality  of 
statutes  fixing  minimum  rates  of  speed  for 
transportation  of  live  stock. 
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pons  of  the  defendant  at  a  division  point, 
and  that  to  have  continued  the  shipment  to 
the  point  of  destination  would  have  prob- 
ably compelled  the  carrier  to  have  operated 
its  trains  on  Sunday  and  have  resulted  in 
the  delivery  of  said  stock  on  the  Sabbnth, 
a  judgment  based  on  said  count  in  the  peti- 
tion will  be  reversed. 

(Barnes,  J.,  dissents.) 

On  Petition  for  Rehearing. 

l^Ieading  —  delay  in  transporting  live 
stock  —  petition  —  snflicieney. 

.1.  The  petition  examined,  discussed  in 
the  opinioi^  and  held  to  state  a  cause  of 
action. 

Same  —  defenses. 

8.  The  first  proviso  clause  in  §  10,606, 
Cobbey's  Anno.  Stat.  1907,  construed,  and 
held,  the  exceptions  therein  noted  are  mat- 
ters of  defense,  and  need  not  be  negatived 
by  plaintiff. 

Statute  —  constitutionality  ~  right  of 
unprejudiced  litigant  to  question. 

9.  A  litigant  who-  is  not  shown  to  have 
been  prejudiced  by  the  enforcement  of  an 
act  of  the  legislature  is  not  in  position  to 
assail  such  act  on  the  ground  of  its  being 
uncon  sti  tuti  onal. 

Same  —  construction  —  legal  effect  — 
presumption. 

10.  The  legislature  is  presumed  to  know 
the  general  conditions  surrounding-  the  sub- 
ject-matter of  legislative  enactment,  and  it 
will  be  presumed  it  knows  and  contemplates 
the  legal  effect  that  accompanies  the  langu- 
age it  employs  to  make  effective  the  legis- 
lative will. 

(Barnes,  and  Fawcett,  JJ.,  dissent.) 
(June  11,  1909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Garfield  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  the  statutory  penalty  for  fail- 
ure promptly  to  transport  certain  live 
stock.    Affirmed  on  condition. 

Messrs.  J.  E.  Kelby,  Frank  E.  Bishop, 
E.  M.  "White,  and  F.  BI.  Weweese  for  ap- 
pellant. 

Mr.  E.  J.  Clements  for  appellee. 

Messrs.  B.  T.  White,  W.  T.  Thompson, 
Attorney  General,  and  C.  C  Fhinsburg, 
amici  curioe. 

Root,  J.,  delivered  the  opinion  of  the 
court : 

Action  under  chapter  107,  p.  506,  Laws 
Neb.  1905,  being  §g  10,606  and  10,607,  Cob- 
bey's  Anno.  Stat.  1907.  Judgment  was  ren- 
dered in  favor  of  plaintiff,  and  defendant 
appeals. 

This  case  has  been  elaborately  briefed  and 
exhaustively  argued  by  counsel  for  the  re- 
spective litigants  and  by  friends  of  the 
court;  but  more  attention  has  been  given  to 
26  LJLA.(N.S.) 


*  the  validity  of  the  statute  than  to  the  facts 
in  the  instant  case.  The  act  is  as  follows: 
"Sec.  10,606.  It  is  hereby  declared  and 
made  the  duty  of  each  corporation,  individ- 
ual, or  association  of  individuals,  operating 
any  railroad  as  a  public  carrier  of  freight  in 
the  state  of  Nebraska,  in  transporting  live 
stock  from  one  point  to  another  in  said 
state  in  car-load  lots,  in  consideration  of 
the  freight  charges  paid  therefor,  to  run 
their  train  conveying  the  same  at  a  rate 
of  speed  so  that  the  time  consumed  in  said 
journey  from  the  initial  point  of  receiving 
said  stock  to  the  point  of  feeding  or  destin- 
ation shall  not  exceed  one  hour  for  each  IS 
miles  traveled,  including  the  time  of  stops  at 
stations  or  other  points,  provided  in  cases 
where  the  initial  point  is  not  a  division  sta- 
tion and  on  all  branch  lines  not  exceeding 
125  miles  in  length,  the  rate  of  speed  shall 
be  such  that  not  more  than  one  hour  shall 
be  consumed  in  traversing  each  12  miles 
of  the  distance,  including  the  time  of  stops 
at  stations  or  other  points,  from  the  initial 
point  to  the  first  division  station  or  over 
said  branches.  The  time  consumed  in  pick- 
ing up  and  setting  out,  loading  or  unloading 
stock  at  stations,  shall  not  be  included  in 
the  time  required,  as  provided  in  this  sched- 
ule. Provided,  further,  that  upon  branch 
lines  not  exceeding  125  miles  in  length  live 
stock  of  less  than  six  cars  in  one  consign- 
ment, each  railway  company  in  this  state 
may  select  and  designate  three  days  in  eacii 
week  as  stock  shipping  days,  and  publish 
and  make  public  the  days  so  designated, 
and,  after  giving  ten  days'  notice  of  the 
days  so  selected  and  designated,  shall  be 
required  upon  its  branch  lines  to  conform  to 
the  schedule  in  this  act  provided,  only  upon 
said  days  so  designated  as  stock  shipping 
days. 

"Sec.  10,607.  Any  individual,  corpora- 
tion, or  association  of  individuals,  violating 
any  provisions  of  this  act,  shall  pay  to  the 
owner  of  such  live  stock  the  sum  of  $10 
for  each  hour  for  each  car  it  extends  or  pro- 
longs the  time  of  transportation  beyond  the 
period  herein  limited,  as  liquidated  damages 
to  be  recovered  in  an  ordinary  action,  as 
other  debts  are  recovered." 

1.  It  is  argued  that  the  legislature  in 
enacting  said  statute  violated  §  11,  art.  3, 
of  the  Constitution,  because  the  law,  if 
given  effect,  amends  §§  10,596,  10,597,  and 
10,598,  Cobbey's  Anno.  Stat.  1907,  and  the 
act  of  1905  does  not  mention  or  repeal  the 
statutes  thus  amended.  The  act  under  con- 
sideration is  complete  in  itself,  and,  al- 
though it  may  conflict  somewhat  with  | 
10,597,  supra,  it  will  not,  for  that  reason, 
be  held  void,  as  the  earlier  act  must  yield 
to  the  later.  State  v.  Omaha  Elevator  Co» 
75  Neb.  637,  106  N.  W.  979,  110  N.  W.  874> 
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Bryant  v.  Dakota  County,  53  Neb.  755,  74 
N.  W.  313.  The  act  of  1905  does  not  in 
any  manner  modify  §§  10,596  or  10,598, 
Bupra. 

2.  It  is  next  suggested  that  the  statute 
deprives  a  railway   company   of  the  equal 
protection  of  the  law,  in  that  it*  forecloses 
any  defense  that  might  reasonably  exist  in 
the    carrier's    favor,    and    provides    for    the 
payment  of  an  arbitrary  sum  to  the  ship- 
per  under   certain    conditions,    without   re- 
gard to  whether  he  is  damaged  or  not,  and 
thereby  provides  for  the  taking  of  the  rail- 
way's property  without  due  process  of  law. 
As  to  the  first  of  the  last-stated  proposi- 
tions, defendant  is  in  the  peculiar  position 
of  urging  that  it  is  without  a  defense,  the 
statute  being  considered,  and  the  court,  not 
having   the    assistance    of   counsel    on    this 
branch   of   the  law,   will   not   exhaustively 
consider    the    question.      The    statute    does 
not  contain  any  exceptions,  and  defendant 
argues    that    neither    the    act    of    God    nor 
inevitable  accident  would  excuse  it  for  fail- 
ure to  deliver  a  car  load  of  stock  within  the 
time  limit.    Although  we  do  not  agree  with 
counsel,   it   is   unnecessary  to  inquire   con- 
cerning what  facts  would  be  a  lawful  ex- 
cuse for  a  carrier  in  a  suit  like  the  one  at 
bar.     A  statute  will  be  read  in  connection 
with  all  other  enactments  upon  that  sub- 
ject.    State  V.  Omaha  Elevator  Co.  supra; 
Rohcr  v.  Hastings  Brewing  Co.  83  Neb.  Ill, 
119  N.  W.  27;   2  Lewis's  Sutherland,  Stat. 
Constr.  2d  ed.  §  448.     It  is  also  a  truism 
that   "when    statutes    are   made    there   are 
some  things  which  are  exempted  and  fore- 
prized  out  of  the  provisions  thereof,  by  the 
law  of  reason,  though  not  expressly  men- 
tioned.    Thus,  things  for  necessity's   sake, 
or  to  prevent  a  failure  of  justice,  are  ex- 
cepted out  of  statutes."     Rule  5   Dwarris* 
Maxims,  p.   323,  Potter's  Dwarr.  Stat.     It 
was  held  in  United  States  v.  Kirby,  7  Wall. 
482,  486,  19  L.  ed.  278,  280,  that,  although 
the  statute  providing  a  penalty  for  inter- 
fering with  the  transmission  of  the  mails 
did  not  contain  any  exception,  yet  an  officer 
might  lawfully  arrest  a  mail  carrier  upon 
a  warrant  charging  him  with  the  crime  of 
murder.      See    also    Tsoi    Sim    v.    United 
States,  54  C.  C.  A.  154,  116  Fed.  920;  State 
V.  Barge,  82  Minn.  256,  53  L.R.A.  428,  84  N. 
W.  911;  State  v.  Rollins,  80  Minn.  216,  83 
N.  W.  141.    In  Sullivan  Sav.  Inst.  v.  Sharp, 
2  Neb.   (Unof.)   300,  96  N.  W.  522,  it  was 
held   that   a  mortgagee   was   not   liable   in 
liquidated  damages  for  refusing  to  cancel  a 
mortgage,  if  the  right  of  the  person  making 
the   demand    was   not    clear.      The    statute 
does  not  deny  the  carrier  the  right  to  defend 
an  action  brought  thereon,  nor  state  what, 
if  any,  defenses  may  or  may  not  be  avail- 
able in  such  a  case.    Defendant  will  not  be 
20  L.R.A.(N.S.) 


in  position  to  complain  in  this  particular, 
until,  in  a  concrete  case  wherein  it  has  pre^ 
sented  and  maintained,  or  offered  to  main- 
tain, a  legitimate  defense,  the  courts  have 
determined  that  the  statute  denies  the  car- 
rier that  right.  Whitehead  v.  Wilming- 
ton &  W.  R.  Co.  87  N.  C.  255;  Allen  v.  Texas 
&  P.  R.  Co.  100  Tex.  525,  101  S.  W.  792. 

Concerning   the   claim   that   the   enforce- 
ment  of   the   statute    will   amount    to   the 
taking  of  defendant's  property  without  dae 
process  of  law,   it  may  be  broadly  stated 
that  the  carrier  is  not  situated  with  refer* 
ence  to  the  public,  and  the  statute,  as  na- 
tural persons  engaged  in  the  ordinary  voca- 
tions  of  .life   are    with    reference   to   each 
other.     A  speed  of  12  or  18  miles  an  hour 
for  defendant's  freight  trains  is  not  prima 
facie  unreasonable,  because  defendant's  tes- 
timony shows  that  it  operated  said  trains 
on  some  parts  of  its  railway  at  the  rate  of 
30  miles  an  hour.    It  may  be  expensive  for 
the  railway  in  every  instance  to  maintain 
the  average  speed  demanded  by  the  statute. 
A    car    of    live    stock    transported    from    a 
branch  line  to  a  division  may  not  reach  the 
latter  station  in  time  to  be  included  within 
a  freigiit  train  going  in  the  desired  direc- 
tion on  the  main  line,  and  to  devote  a  loco- 
motive exclusively  to  the  one  car  for  any 
considerable   distance   would   entail    a  con- 
siderable expense  for  the  carrier.    However, 
the  railway  company  is  permitted  to  charge 
remunerative   rates   for  the   transportation 
of  freight.    Its  methods  of  bookkeeping  and 
of  collecting  and  tabulating   statistics   are 
such  that  it  can,  with  reasonable  exactitude, 
ascertain  the  cost  to  it  and  a  fair  charge  to 
the  shipper  for  transporting  any  particular 
property.    If  the  legislature  has,  by  regulat- 
ing  the   service,   increased   the   expense   of 
transporting  live  stock  in  Nebraska,  and  to 
comply   with   the  statute  will  wipe  out  a 
reasonable  margin  of  profit  for  the  carrier 
on  all  of  its  intrastate  business,  it  has  am- 
ple recourse  in  an  increase  of  rates,  so  that 
in  the  end,  viewed  as  a  general  proposition, 
the  enforcement  of  the  law  to  the  extreme, 
suggested    by   defendant's    learned    counsel, 
will  not  deprive  the  carrier  of  any  just  profit, 
nor  take  its  property  without  due  process 
of  law.    In  the  instant  case  the  enforcement 
of  the  law,  as  we  view  the  record,  will  not 
deprive    defendant    of    any    constitutional 
guaranty,   state   or  national.     Defendant's 
property  is  affected  by  a   public   interest, 
and,  having  devoted  that  property  to  the 
use  in  which  the  public  have  an  interest,  it 
must,  to  the  limit  of  the  interest  thus  ac- 
quired by  the  public,  submit  to  the  control 
of  such  property  for  the  public  good.    Rush- 
ville  V.  Rushville  Natural  Gas  Co.  132  Ind. 
575,  584,  15  URA.  321,  28  N.E.  853;  Chica- 
go, B.  &  Q.  R.  Co.  V.  Iowa  (Chicago,  B.  &  Q.  R. 
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Co.  V.  Cutts)  94  U.  S.  155,  24  L.  ed.  94.  |  death  would  relieve  the  plaintiff  of  a  pecu- 
niary burden.  Under  that  statute  it  would 
not  avail  the  defendant  to  plead  and  offer 
to  prove  that  the  deceased  was  a  helpless 
cripple,  or  in  the  last  stages  of  tuberculosis, 
nor  would  it  be  heard  to  say  that  its  prop- 
erty was  in  danger  of  being  taken  without 
due  process  of  law.  Coover  v.  Moore,  31 
Mo.  574,  676;  Carroll  v.  Missouri  P.  R.  Co. 
88  Mo.  239,  57  Am.  Rep.  382.  Counsel  for 
defendant  argue  that  the  statute  purports 
to  give  more  than  compensatory  damages, 
and  therefore  is  controlled  by  Atchison  &  N. 
R.  Co.  V.  Baty,  6  Neb.  37,  29  Am.  Rep.  356; 
but  that  case  merely  disapproved  a  statute 
that  purported  to  give  double  damages,  and, 
if  the  act  under  consideration  provided  for 
the  recovery  of  double  or  treble  damages, 
we  would  not  hesitate  to  apply  the  earlier 
case  to  the  instant  one.  Such  is  not  the 
case.  On  more  than  one  occasion  we  have 
upheld  the  right  of  the  legislature  to  liqui- 
date damages  that  may  arise  from  the  de- 
fault of  a  person  under  circumstances  which 
preclude  the  ascertainment  of  the  actual 
damages  suffered  by  the  aggrieved  person. 
Tn  Graham  v.  Kibble,  9  Neb.  182,  2  N.  W. 
455,  a  recovery  of  the  statutory  damages  of 
$50  against  a  public  officer  for  collecting  a 
greater  fee  for  his  official  services  than  the 
law  prescribed  was  affirmed.  In  Clearwater 
Bank  v.  Kurkonski,  45  Neb.  1,  63  N.  W. 
133,  the  statute  permitting  a  mortgagor  to 
recover  from  the  mortgagee  $50  liquidated 
damages  for  failing  to  release  a  chattel 
mortgage  after  it  had  been  fully  paid  was 
sustained,  and  in  Hier  v.  Hutchings,  58  Neb. 
334,  78  N.  W.  638,  we  approved  the  statute 
providing  for  the  recovery  of  $500  against 
an  officer  for  rearresting  a  person  who  had 
been  discharged  on  a  writ  of  habeas  corpus 
for  the  same  offense  as  that  described  in 
the  officer's  warrant.  Counsel  distinguish 
those  cases  relating  to  public  officers,  for 
the  alleged  reason  that  the  legislature  may 
subject  the  occupant  of  a  public  office  to 
damages  for  particular  unlawful  acts  com- 
mitted in  the  conduct  thereof.  Although 
the  legislature  may  not  prohibit  the  car- 
rier from  transacting  business,  yet  it  may 
regulate  the  affairs  of  that  public  servant, 
and  much  of  the  reason  for  sustaining  the 
power  of  the  legislature  to  provide  that 
public  officers  shall  pay  a  definite  sum  as 
liquidated  damages  for  acts  of  commission 
or  omission  applies  to  like  provisions  in 
statutes  passed  to  regulate  public  carriers 
in  the  transaction  of  their  business. 

3.  It  is  argued  that  the  Constitution  of 
the  state  provides  that  the  "liability  of 
railroad  corporatfons  as  common  carriers 
shall  never  be  limited"  (art.  11,  §  4) ;  that 
the  shipper  might  suffer  a  greater  damage 
by  reason  of  delay  in  the  transportation  of 


The  public  is  interested  not  only  in  being 
permitted  to  have  its  property  transported 
for  a  reasonable  compensation,  but  also  in 
having  that  property,  especially  if  subject 
to  rapid  depreciation,  transported  with  rea- 
sonable promptness  and  care. 

Before  the  enactment  of  this  statute,  the 
carrier  was  liable  in  damages  to  the  shipper 
if  it  unnecessarily  and  unreasonably  delayed 
the  transportation  of  live  stock  committed 
to  its  possession  for  carriage.  Nelson  v. 
Chicago,  B.  &  Q.  R.  Co.  78  Neb.  57,  110  N. 
W.  741;  Denman  v.  Chicago,  B.  &  Q.  R.  Co. 
52  Neb.  140,  143,  71  N.  W.  967.  The  legis- 
lature, in  passing  from  the  subject  of  com- 
pensation to  that  of  service,  kept  well  with- 
in its  constitutional  rights,  and  the  inquiry 
should  be  confined  to  ascertaining  whether 
the  operation  of  the  law  will  impose  such  an 
undue  burden  upon  the  carrier  as  to  take 
from  it  something  for  which  the  public  will 
not  give  an  adequate  return.  It  is  a  miat- 
ter  of  common  knowledge  that  live  stock 
confined  in  a  freight  car  deteriorates  in 
condition,  and  that,  if  the  animals  are  to 
be  placed  on  the  market  within  a  short  time 
of  the  termination  of  transportation,  the 
depreciation  is  not  confined  to  a  shrinkage 
in  weight,  but  to  many  other  factors  diffi- 
cult to  prove,  but  actually  existing  and 
seriously  affecting  the  market  value  of  said 
property.  As  the  damage  accruing  from  the 
protracted  confinement  of  stock  is  difficult 
to  prove  with  reasonable  exactitude,  and 
yet  always  exists,  the  legislature  has  the 
power  to  provide  for  liquidated  damages. 
Such  legislation  is  not  unsound  in  principle, 
and  has  been  upheld  in  many  courts. 

Section  4966  of  the  Revised  Statutes  of 
the  United  States  (U.  S.  Comp.  Stat.  1901, 
p.  3415)  provides  that  one  who  publicly  per- 
forms a  dramatic  composition  without  the 
permission  of  the  owner  of  the  copyright 
thereof,  if  it  has  been  copyrighted,  shall  be 
liable  in  damages  in  at  least  $100  for  the 
first  performance  and  $50  for  each  subse- 
quent production.  In  Brady  v.  Daly,  175  U. 
S.  148,  44  L.  ed.  109,  20  Sup.  a.  Rep.  62, 
the  statute  was  upheld,  not  as  a  penalty, 
because  it  was  said  only  the  owner  of  the 
copyright  may  bring  the  action,  nor  as  a 
punishment  to  the  wrongdoer,  but  as  a  rea- 
sonable liquidation  of  the  damages  which 
the  proprietor  had  suffered  from  the  wrong- 
ful acts  of  the  defendant.  So,  also,  where 
the  statute  provided  for  a  flat  recovery  of  a 
stipulated  sum  for  the  negligent  killing  of 
a  person,  the  act  was  held  not  to  deprive 
defendant  of  property  without  due  process 
of  law.  It  might  be  that  substantial  dam- 
ages had  not  accrued  to  the  plaintiff  in  a 
particular  case.  In  some  instances  the  dam- 
age would  be  insignificant,  and  in  othei*s 
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his  stock  than  he  could  recover  under  the 
act  in  question;  that  the  statute  would  pre- 
vent the  shipper  from  recovering  his  actual 
damage,  and  therefore  is  void  for  that  rea- 
son. Such  a  condition  could  not  prejudice 
the  defendant,  and  it  cannot  litigate  a  ship- 
per's right  in  a  hypothetical  case  that  may 
never  be  presented  to  this  court.  Com.  v. 
Wright,  79  Ky.  22,  42  Am.  Rep.  203;  State 
V.  Becker,  3  S.  D.  29,  51  N.  W.  1018;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Ohio,  173  U.  S.  285, 
308,  43  L.  ed.  702,  710,  19  Sup.  Ct.  Rep.  465. 

4.  Defendant  asserts  that  many  of  the 
shipments  complained  of  were  carried  in  in- 
terstate trains,  and  that  the  statute  inter- 
feres with  interstate  commerce,  and  cites 
Houston  &  T.  C.  R.  Co.  v.  Mayes,  201  U.  S. 
321,  50  L.  ed.  772,  26  Sup.  a.  Rep.  491. 
Counsel  have  not  referred  to  any  admission 
in  the  pleadings  or  to  a  syllable  of  testi- 
mony that  will  sustain  the  claim  advanced. 
All  of  the  stock  was  transported  between 
points  within  the  state,  and  no  part  of  the 
route  traveled  extended  beyond  the  borders 
of  Nebraska.  The  United  States  Supreme 
Court,  in  Houston  &  T.  C.  R.  Co.  v.  Mayes, 
supra,  considered  an  interstate  shipment, 
and  only  determined  that  the  Texas  statute 
was  invalid  in  so  far  as  it  might  be  applied 
thereto,  and  subsequently  the  law  was  held 
valid  as  applied  to  intrastate  shipments. 
Allen  V.  Texas  &  P.  R.  Co.  100  Tex.  525,  101 
S.  W.  792.  Nor  would  we  concede  that,  by 
including  the  cars  in  a  train  made  up  par- 
tially of  cars  which  contained  property  con- 
signed to  points  without  the  state  of  Ne- 
braska, defendant  could  avoid  the  statute  so 
far  as  the  intrastate  shipments  were  con- 
cerned. Hennington  v.  Georgia,  163  U.  S. 
299,  317,  41  L.  ed.  166,  16  Sup.  Ct.  Rep. 
1086. 

5.  It  is  suggested  that  the  statute  is  class 
legislation  and  inimical  to  §  15  of  article 
3  of  the  Constitution.  The  act  operates 
uniformly  upon  all  persons  coming  within 
the  class,  and  the  classification  has  reason 
to  justify  its  existence.  The  greater  part  of 
freight  is  inanimate,  and  much  of  it  will  not 
depreciate  if  delayed  somewhat  in  trans- 
portation; but  live  stock,  peculiarly  of  all 
perishable  freight,  must  be  handled  expedi- 
tiously to  preserve  its  value.  Vegetables, 
if  kept  warm  in  winter,  will  not  deteriorate 
if  leisurely  transported,  and  fresh  fruit, 
meat,  and  dairy  products,  if  chilled  and 
kept  at  a  proper  temperature,  may  be  de- 
layed in  transit  during  the  warm  weather 
and  still  arrive  fresh  and  wholesome  at  the 
point  of  destination;  but,  regardless  of  the 
season  or  weather,  speed  is  an  essential  ele- 
ment in  the  proper  transportation  of  live 
stock  by  the  carrier.  We  conclude  that  the 
law  does  not  violate  said  section  of  the  Con- 
stitution. Cleland  v.  Anderson,  66  Neb. 
26  L.R.A.(N.S.)        . 


252,  5  LJl.A.(N.S.)  136,  92  N.  W.  306,  96  N. 
W.  212,  98  N.  W.  1075,  105  N.  W.  1092. 

6.  As  to  the  first  cause  of  action,  plain- 
tiff was  permitted  to  recover  for  a  delay  of 
twenty- four  hours  in  the  shipment  of  one 
car  of  stock.  It  is  undisputed:  That  said 
stock  was  shipped  from  Burwell  in  the  fore- 
noon of  Saturday,  the  first  of  July;  that  in 
the  regular  course  of  transit,  it  would  pass 
through  the  city  of  Lincoln,  where  defend- 
ant maintains  extensive  yards  and  pens  for 
feeding,  watering,  and  resting  stock;  that 
plaintiff's  stock  arrived  at  said  point  at 
10:30  p.  M.  of  said  Saturday,  which  was 
within  the  time  fixed  by  the  statute,  and 
was  unloaded,  fed,  and  retained  until  Sun- 
day night,  when  they  were  forwarded  to 
South  Omaha.  Therefore,  out  of  the 
twenty-four  hours'  delay  in  said  shipment 
for  which  plaintiff  recovered  judgment^ 
twenty-three  hours  and  fifteen  minutes  may 
be  accounted  for  by  said  stop  at  the  feed 
yards.  If  this  time  may  be  deducted,  there 
was  less  than  one  hour's  delay  in  said  ship- 
ment, and  plaintiff  would  not  be  entitled  to 
recover  therefor.  The  statute  only  binds 
the  carrier  to  maintain  the  minimum  rate 
of  speed  between  the  initial  point  "of  re- 
ceiving said  stock  to  the  point  of  feeding 
or  destination.''  Defendant  was  within  the 
letter  of  the  law.  Furthermore,  the  cat- 
tle were  fed  at  Lincoln,  and  the  time  con- 
sumed there  should  not  in  our  judgment 
have  been  charged  against  the  earner.  We 
are  of  opinion  that  defendant  was  not  re- 
quired to  continue  running  its  train  on 
Sunday,  nor  to  deliver  the  stock  at  or  about 
12  o'clock  Saturday  night,  and  that  it  might 
with  propriety  have  refused  so  to  do  with- 
out incurring  a  bill  for  damages;  to  that 
extent,  at  least,  a  defense  was  presented, 
and  plaintiff  should  not  have  recovered  on 
his  first  cause  of  action. 

There  is  some  evidence  in  the  record,  to 
the  effect  that  one  car  of  stock  was  trans- 
ported from  Ashland  to  South  Omaha  via 
Ft.  Crook,  a  somewhat  longer  route  than  by 
Gretna,  that  the  grades  on  the  former  line 
are  lighter  than  on  the  latter,  and  this  fact 
and  a  congestion  of  trains  on  the  Gretna 
route  impelled  the  choice  of  the  Ft.  Crook 
line.  The  pleadings,  however,  do  not  admit 
the  consideration  of  this  extra  mileage, 
which  we  are  of  opinion  might  have  been 
considered  had  a  proper  issue  been  present- 
ed. There  is  also  some  evidence  that,  at 
the  stations  intermediate  Burwell  and  South 
Omaha,  some  time  was  consumed  in  setting 
out  and  picking  up  stock,  for  which  defend- 
ant would  have  been  entitled  to  credit  had 
there  been  anything  tangible  and  definite 
in  the  testimony  on  said  point;  but,  in  the 
condition  of  the  record,  neither  the  dis- 
trict coi&rt  nor  this  court  can  find  thai  on 
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any  particular  shipment  any  definite  deduc- 
tion should  have  been  made. 

There  is  also  considerable  evidence  tend- 
ing to  show,  as  a  general  proposition,  that 
in  the  manaji^ement  of  its  traffic  defendant 
is  compelled  to  side-track  trains  and  wait 
for  passing  trains,  that  defendant  has  in- 
stalled a  block  service  on  its  main  line,  and 
must  at  times  delay  a  train  until  the  one 
preceding  it  going  in  the  same  direction  has 
cleared  the  block  before  the  former  may  be 
permitted  to  enter  it,  but  no  one  can  apply 
this  evidence  so  as  to  find  as  a  matter  of 
fact  that  as  to  any  of  the  shipments  a  de- 
lay for  any  definite  period  was  occasioned 
by  the  natural  results  of  a  careful  opera- 
tion of  defendant's  trains.  It  will  there- 
fore be  unnecessary  to  consider  whether 
those  facts,  if  properly  presented,  would 
have  constituted  a  defense  to  this  action. 

The  judgment  entered,  to  the  extent  of 
$240,  is  excessive.  Therefore,  unless  the 
plaintiff  within  thirty  days  of  the  filing  of 
this  opinion  remits  from  tha  judgment  re- 
covered in  the  district  court  the  sum  of 
$240  as  of  the  date  said  judgment  was  en- 
tered, this  case  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings; 
but,  if  such  remittitur  is  filed  as  aforesaid, 
the  judgment  of  the  District  Court  will  be 
affirmed,  and  in  that  event  each  party  will 
pay  its  own  costs  in  this  court* 

Fawcett,  J.,    concurring: 

I  concur  in  the  majority  opinion,  but 
only  upon  the  ground  that  we  are  concluded 
by  numerous  former  decisions  of  this  court 
upon  kindred  questions.  I  have  always  ques- 
tioned the  power  of  the  legislature  arbitra- 
rily to  determine  that  one  party  to  a  civil 
contract  shall,  in  the  event  of  a  failure  on 
his  part  to  perform  some  condition  thereof, 
pay  to  the  other  party  damages  which  such 
other  party  has  not  sustained.  To  my  mind 
the  true  and  only  just  measure  in  all  such 
cases  is  actual  damage;  but,  in  order  to 
hold  the  law  under  consideration  in  this 
case  invalid,  we  would  be  compelled  to  over- 
rule a  number  of  former  decisions  of  this 
court.  This  a  court  of  last  resort  should 
never  do,  except  in  extreme  cases.  I  know 
of  nothing  more  conducive  to  the  well-being 
of  a  state  than  a  settled  state  of  the  law. 

Barnes,  J.,  dissenting: 

I  am  unable  to  concur  in  the  majority 
opinion.  As  I  view  the  act  in  question,  it 
is  unconstitutional  for  several  reasons;  but 
for  the  sake  of  brevity  I  shall  discuss  but 
one  of  them. 

It  clearly  appears  from  the  opinion  of 
my  associates  that,  in  order  to  uphold  the 
statute,  they  have  been  compelled  to  read 
into  it  certain  exceptions  to  its  operation, 
2e  LJl.A.(N.S.) 


and  have  intimated  that  the  court  may,  in 
a  proper  case,  consider  others.  We  have 
thus  enlarged  and  changed  the  act  by  what 
seems  to  me  to  be  judicial  legislation  to 
such  an  extent  as  to  make  a  law  which  is 
quite  different  from  the  one  passed  by  the 
legislature.  It  will  be  observed  that,  by 
the  plain  language  of  the  statute,  common 
carriers,  in  transporting  live  stock  in  car- 
load lots  over  their  lines  in  this  state,  must 
maintain  a  speed  of  18  miles  an  hour  on 
their  main  and  12  miles  an  hour  on  their 
branch  lines,  and  as  a  penalty  for  a  failure 
to  maintain  that  rate  of  speed  they  must 
pay  to  the  shipper  the  sum  of  $10  a  car 
an  hour  for  each  and  every  hour  consumed 
beyond  said  time  limit,  even  if  no  damages 
are  caused  by  the  delay.  To  the  operation 
of  this  law  tlie  statute  itself  contains  no 
exceptions  and  permits  of  no  excuses.  One 
of  the  defendant's  contentions  is  that  the 
law  is  unconstitutional  because  it  contains 
no  exemption  from  liability  even  where  the 
delay  is  caused  by  the  act  of  God  or  the 
public  enemy.  I  think,  however,  this  con- 
tention cannot  be  sustained,  for  it  may  well 
be  said  that  such  an  exception  is  always 
understood  and  will  be  supplied  by  impli- 
cation. So  far,  I  am  in  accord  with  my 
associates,  but  such  a  rule  does  not  apply 
to  the  failure  to  operate  trains  on  Sunday 
and  delays  caused  by  unavoidable  accidents 
and  the  unlawful  acts  of  third  persons. 

It  is  conceded,  in  effect,  by  the  majority 
opinion,  that  without  the  last-named  excep- 
tions the  statute  is  unconstitutional.  It 
will  be  observed  that  as  to  the  plaintiff's 
first  cause  of  action,  which  was  for  a  delay 
which  occurred  on  Sunday  at  the  feed  yards 
in  Lincoln,  the  defendant  is  held  not  liable. 
It  seems  clear  that  to  this  extent  the  opin- 
ion amends  the  law,  and  this,  therefore, 
amounts  to  judicial  legislation.  This  should 
not  be  resorted  to  in  order  to  uphold  an  act 
which,  as  it  comes  from  the  legislature,  in 
effect  deprives  the  carrier  of  his  property 
without  due  process  of  law.  In  Re  Contest 
Proceedings,  31  Neb.  262,  10  L.R.A.  803,  47 
N.  W.  923,  it  was  said:  "A  ca8U8  omiaaua 
in  a  statute  cannot  be  supplied  by  a  court 
of  law,  for  that  would  be  to  make  laws." 
Where  the  words  of  a  statute  are  plainly 
expressive  of  an  intent  not  rendered  du- 
bious by  the  context,  the  interpretation 
must  carry  out  that  intent.  It  matters  not 
in  such  a  case  what  the  consequences  may 
be.  It  has  therefore  been  distinctly  stated, 
from  early  times  down  to  the  present  day, 
that  judges  are  not  to  mold  the  language  of 
the  statute  in  order  to  meet  an  alleged  con- 
venience, or  an  alleged  equity;  are  not  to 
be  influenced  by  any  notions  of  hardship, 
or  of  what,  in  their  view,  is  right  and  rea- 
sonable.   They  are  not  to  alter  clear  words. 
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though  the  legislature  may  not  have  con- 
templated the  consequences  of  using  them, 
and,  however  unjust,  arbitrary,  or  incon- 
venient the  intention  may  be,  the  statute 
must  receive  its  full  effect.  What  is  called 
the  policy  of  the  government  with  reference 
to  any  particular  legislation  is  too  unstable 
a  foundation  for  the  construction  of  a  stat- 
ute. The  clear  language  of  a  statute  can 
be  neither  restrained  nor  extended  by  any 
consideration  of  supposed  wisdom  or  pol- 
icy, and,  even  when  the  court  is  convinced 
that  the  legislature  really  meant  and  in- 
tended something  not  expressed  by  the 
phraseology  of  the  act,  it  will  not  deem  it- 
self authorized  to  depart  from  the  plain 
meaning  of  the  language  which  is  free  from 
ambiguity.  It  must  be  constmed  according 
to  its  plain  and  obvious  meaning,  though 
the  consequences  should  defeat  the  object 
of  the  act.  A  construction  not  supported 
by  the  language  of  the  statute  cannot  be 
imposed  by  the  court  in  order  to  effectuate 
what  may  be  supposed  to  be  the  intention 
of  the  legislature.  Endlich,  Interpretation 
of  Stattues,  §§  4-G.  When  the  words  of 
the  statute  admit  of  but  one  meaning,  a 
court  is  not  at  liberty  to  speculate  on  the 
intention  of  the  legislature,  or  to  construe 
an  act  according  to  its  own  notions  of  what 
ought  to  have  been  enacted.  The  moment 
we  depart  from  the  plain  words  of  the  stat- 
ute, in  a  hunt  for  some  intention  founded  on 
the  general  policy  of  the  law,  difficulties 
will  meet  us  at  every  turn.  Indeed,  to  de- 
part from  the  language  of  the  act  is  not 
to  construe,  but  to  alter  it,  and  this 
amounts  to  judicial  legislation. 

Again,  the  power  of  construction  is  re- 
strained by  certain  well-settled  rules,  and, 
if  this  were  not  so,  its  use  would  often 
amount  to  usurpation  of  legislative  power, 
and,  as  was  said  in  Gage  v.  Currier,  4  Pick. 
402,  "a  violation  of  the  Constitution,  we  are 
sworn  to  support."  In  Hyatt  v.  Taylor,  42 
N.  Y.  258,  it  was  held  that  "no  rule  of 
public  policy,  no  necessity,  no  violation  of 
right,  no  evidence  of  intent  derivable  from 
the  terms  of  the  statute,  or  from  its  de- 
sign, permits  ...  a  restriction  of  its 
plain  and  explicit  language.*'  I  am  there- 
fore of  opinion  that  when,  in  order  to  pre- 
vent a  law  from  being  declared  unconstitu- 
tional, it  is  necessary  to  amend  it  by  judi- 
cial construction,  it  is  the  duty  of  the  court 
to  promptly  declare  it  unconstitutional  and 
thus  avoid  usurping  legislative  powers. 

For  the  foregoing  reasons,  among  others, 
it  seems  clear  to  me  that  the  law  in  ques- 
tion should  be  declared  unconstitutional, 
and  the  judgment  of  the  district  court 
should  be  reversed. 

A  petition  for  rehearing  having  l)een  filed 
26  L.R.A.(N.S.) 


and  reargument  as  to  certain  questions  or- 
dered. Dean,  J.,  on  December  14,  1910, 
handed  down  the  following  additional  opin- 
ion: 

Our  former  opinion  in  this  case,  affirm- 
ing the  judgment  of  the  lower  court,  is  re- 
ported in  84  Neb.  607,  ante,  1023, 122  N.  W. 
31,  to  which  reference  is  had  for  a  state- 
ment of  the  facts.  The  delayed  shipment 
act  of  the  legislature  of  1905  (Laws  1905, 
chap.  107,  p.  50G),  under  which  this  suit  was 
brought,  is  assailed  by  defendant  an  being 
unconstitutional.  The  act  upon  which  the 
attack  is  made  also  appears  in  our  former 
opinion.  A  motion  for  rehearing,  supported 
by  a  brief  in  behalf  of  defendant,  has  been 
filed,  and  also  a  reply  brief  by  the  plaintiff, 
and  upon  due  consideration  a  reargument 
was  ordered  by  the  court,  which  has  been 
submitted  by  counsel  upon  the  following 
points:  ''(1)  Does  the  petition  state  a 
cause  of  action?  (2)  Does  the  statute  vio- 
late §  4,  art.  11,  of  the  Constitution,  pro- 
viding that  the  liability  of  railway  corpora- 
tions shall  never  be  limited?" 

The  defendant  argues  that  the  burden  is 
upon  plaintiff  to  plead  and  prove  every  fact 
necessary  to  bring  his  case  within  the  pre- 
cise terms  of  the  statute  upon  which  his 
action  is  founded,  and  that  the  petition  is 
fatally  defective  in  each  cause  of  action, 
and  is  so  deficient  in  substance  that  a  judg- 
ment predicated  thereon  cannot  be  sus- 
tained. That  part  of  §  10,606,  Cobbey's 
Anno.  Stat.  1907,  that  we  are  called  upon 
to  construe  in  order  to  determine  the  suffi- 
ciency of  the  petition,  reads  as  follows: 
"Provided,  in  cases  where  the  initial  point 
is  not  a  division  station  and  on  all  branch 
lines  not  exceeding  125  miles  in  length,  the 
rate  of  speed  shall  be  sach  that  not  more 
than  one  hour  shall  be  consumed  in  travers' 
ing  each  12  miles  of  the  distance,  including 
the  time  of  stops  at  stations  or  othei 
points,  from  the  initial  point  to  the  first 
division  station  or  over  said  branches.  The 
time  consumed  in  picking  up  and  setting 
out,  loading  or  unloading  stock  at  stations, 
shall  not  be  included  in  the  time  required, 
as  provided  in  this  schedule."  Defendant 
now  argues  that  plaintiff  must,  if  he  would 
avail  himself  of  the  benefit  of  the  statute, 
plead  and  make  proof  of  the  time  con- 
sumed in  picking  up  and  setting  out,  load- 
ing or  unloading,  stock  at  intermediate  sta- 
tions between  the  point  of  shipment  and  the 
point  of  destination.  The  plaintiff  contends 
that  the  time  so  consumed  by  the  company 
in  the  movement  of  its  trains  is  defensive 
matter,  and  that  the  burden  of  proof  is  on 
the  defendant.  PlaintifTs  several  causes  of 
action  are  each  pleaded  separately,  but  in 
lanpfuage  substantially  alike;  the  only  chan- 
ges being  those  requires  to  meet  the  neces- 
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sary  allegations  as  to  the  time  and  tbe 
amount  of  the  respective  shipments.  Omit- 
ting the  formal  parts,  the  following  is 
plaintiff's  twenty-first  count  in  his  petition, 
the  language  whereof  defendant  argues  is 
so  deficient  in  its  allegations  that  it  is  in- 
sufficient to  sustain  the*  judgment:  "That 
at  all  of  the  times  hereinafter  mentioned 
the  defendant  was,  and  now  is,  a  corpora- 
tion duly  organized  and  Existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Iowa, 
and  did,  and  now  does,  own  and  operate 
a  railroad  between  Burwell  and  South  Oma- 
ha, in  the  state  of  Nebraska,  as  a  public 
carrier  of  passengers  and  freight  for  hire 
in  said  state;  that  the  defendant's  said  line 
of  railroad  runs  through  the  city  of  Aurora 
in  said  state,  and  the  portion  of  its  said 
railroad  extending  between  South  Omaha 
and  Aurora  was,  and  is,  a  main  line  125 
miles  in  length,  and  the  portion  of  its  said 
railroad  extending  between  Aurora  and  Bur- 
well  was,  and  is,  a  branch  line  104  miles  in 
length;  that  on  the  8th  day  of  September, 
1905,  the  plaintiff  delivered  to  the  defend- 
ant, and  it  then  received,  at  its  railroad  sta- 
tion in  Burwell,  Nebraska,  one  full  car  load 
of  live  stock  belonging  to  plaintiff,  to  be 
safely  and  securely  conveyed  by  the  defend- 
ant over  its  said  line  of  railroad,  from  Bur- 
well to  South  Omaha,  Nebraska  within  the 
time  provided  for  by  statute,  in  considera- 
tion of  the  regular  freight  charges  therefor, 
which  the  plaintiff  paid  to  the  defendant; 
that  the  defendant's  train  conveying  said 
car  load  of  live  stock  left  Burwell  for  South 
Omaha  at  9  o'clock  a.  m.  of  said  day,  but  did 
not  arrive  at  South  Omaha,  the  point  of 
destination,  until  4:55  o'clock  A.  M.  on  Sep- 
tember 11,  1905,  and  the  time  consumed  in 
said  journey  was  fifty-two  hours  and 
eighteen  minutes  longer  than  permitted  by 
the  statutes  of  Nebraska,  to  the  damage  ol 
the  plaintiff  in  the  sum  of  $520,  as  provid- 
ed for  by  statute." 

We  have  carefully  examined  the  petition, 
and  the  law  applicable  to  the  points  in- 
volved, to  discover  if  the  objections  raised - 
by  defendant  are  well  taken,  and  we  con- 
clude the  pleading  is  not  defective  in  the 
particulars  pointed  out.  In  view  of  the  au- 
thorities we  are  of  the  opinion  defendant's 
contention  cannot  be  sustained  upon  any 
reasonable  theory  of  statutory  construction. 
To  do  so  would  be  to  read  a  meaning  into 
the  statute  which  the  lawmaking  power  evi- 
dently did  not  intend,  and  for  which  the 
legislative  language,  as  used  in  the  act, 
gives  no  warrant.  The  rule  that  seems  to 
be  applicable  to  the  present  case  is  concisely 
stated  in  31  Cyc.  Law  &  Proc.  p.  115: 
**Where  a  party  relies  upon  a  statute  which 
contains  an  exception  in  the  enacting 
clause,  such  exception  must  be  negatived; ' 
26  L.R.A.(N.S.) 


but  where  the  exception  occurs  in  a  proviso 
or  in  a  subsequent  section  of  the  act  such 
exception  is  matter  of  defense,  and  need  not 
be  negatived."  This  has  long  been  the  pre- 
vailing rule,  and  it  appears  to  have  been  al- 
most universally  followed. 

In  Chitty  on  Pleadings,  6th  Am.  ed. 
p.  *246,  the  author  says:  "In  pleading  up- 
on statutes,  where  there  is  an  exception  in 
the  enacting  clause,  the  plaintiff  must  show 
that  the  defendant  is  not  within  the  exemp- 
tion, but  if  there  be  an  exception  in  a  sub- 
sequent clause,  that  is  matter  of  defense, 
and  the  other  party  must  show  it  to  exempt 
himself  from  the  penalty."  On  page  *247, 
Chitty  cites  Lord  Tenterden  to  the  follow- 
ing effect:  "If  an  act  of  Parliament  or  a 
private  instrument  contain  in  it,  first,  a 
general  clause,  and  afterwards  a  separate 
and  distinct  clause,  something  which  would 
otherwise  be  included  in  it,  a  party  relying 
upon  the  general  clause  in  pleading  may  set 
out  that  clause  only,  without  noticing  the 
separate  and  distinct  clause  which  operates 
as  an  exception.  But  if  the  exception  it- 
self be  incorporated  in  the  general  clause, 
then  the  party  relying  upon  it  must,  in 
pleading,  state  it  with  the  exception." 
In  Lynch  v.  People,  16  Mich.  472,  Cooley,  Ch. 
J.,  speaking  for  the  court,  says:  "In  plead- 
ing statutes  where  there  is  an  exception  in 
the  enacting  clause,  the  pleader  must  nega- 
tive the  exception;  but,  when  there  is  no 
exception  in  the  enacting  clause,  but  an  ex- 
emption in  a  proviso  to  the  enacting  clause 
or  in  a  subsequent  section  of  the  act,  it  is 
matter  of  defense,  and  must  be  shown  by 
the  defendant."  Bush  v.  Wathen,  104  Ky. 
548,  47  S.  W.  599:  "When  there  is  an  ex- 
ception in  the  enacting  clause,  the  plaintiff 
must  negative  it.  If  the  exception  is  in  a 
subsequent  clause  to  that  giving  the  cause 
of  action,  then,  if  it  gives  the  defendant  ex- 
emption from  liability,  he  must  plead  it," 
Toledo,  P.  &  W.  R.  Co.  v.  Lavery,  71  III. 
522:  "Where  a  plaintiff  relies  upon  a  stat- 
ute for  a  recovery,  he  need  only  to  negative 
the  exceptions  in  the  enacting  clause,  and 
it  is  for  the  defendant  to  show,  by  way  of 
defense,  that  the  case  falls  within  an  ex- 
ception in  some  other  clause  of  the  statute." 
Harris  v.  White,  81  N.  Y.  532:  "Where  an 
exception  Is  contained  in  the  enacting  clause 
of  a  prohibitory  statute,  one  who  pleads 
the  statute  must  negative  the  exception, 
and  must  prove  the  negative,  unless  the 
subject-matter  of  tbe  negative  and  the 
means  of  proof  are  peculiarly  within  the 
knowledge  and  power  of  the  opposite  party, 
or  where  the  negative  does  not  admit  of 
direct  proof."  Muller  v.  United  States,  4 
Ct.  CI.  61:  "When  the  enacting  clause  of  a 
statute  makes  an  exception  to  the  general 
provisions  of  the  act,  a  party  pleading  the 
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provisions  of  the  statute  must  negative  the 
exception.  But  when  the  exception  is  con- 
tained in  a  proviso,  and  not  in  the  enacting 
clause,  the  party  pleading  the  statute  need 
not  negative  the  exception.  It  is  for  the 
other  party  to  set  it  up  in  avoidance  of  the 
general  provisions  of  the  statute."  To  sub- 
stantially the  same  effect  are  the  following: 
Vandegrift  v.  Meihle,  66  N.  J.  L.  92,  49  Atl. 
16;  1  Bates,  PI.  225;  Faribault  v.  Hulett, 
10  Minn.  30,  Gil.  15 ;  Bliss,  Code  PI.  3d  ed. 
202. 

In  support  of  its  contention  defendant 
cites  Hale  v.  Missouri  P.  R.  Co.  36  Neb.  266, 
54  N.  W.  517.  We  have  examined  that  case, 
and  do  not  believe  the  conclusions  there 
reached  are  applicable  to  the  facts  in  the 
case  at  bar.  The  section  of  the  United 
States  statute  referred  to  therein  differs 
materially  from  the  statute  under  which 
the  action  in  the  case  before  us  is  brought. 
In  the  present  case  the  exception  relied  on  is 
not  in  the  enacting  clause  of  the  statute, 
but  occurs  in  the  proviso;  and  it  appears 
that  the  prevailing  weight  of  authority  is 
to  the  effect  that,  where  the  exception  is 
so  stated  in  the  statute,  such  exception  is 
matter  of  defense,  and  need  not  be  nega- 
tived by  the  plaintiff.  In  Hale  v.  Missouri 
P.  R.  Co.  supra,  it  does  not  appear  that  the 
action  was  brought  under  the  section  of  the 
United  States  statute  that  is  referred  to  in 
that  opinion.  No  reference  is  made  to  it  in 
the  record,  nor  in  the  briefs  of  counsel.  The 
statute  is  noticed  for  the  first  time  in  the 
record  of  the  Hale  Ca«e,  in  the  opinion  of 
the  court,  and  appears  to  be  dictum.  The 
suit  was  brought  evidently  as  a  common- 
law  action  on  a  contract  of  shipment  for  the 
loss  of  live  stock  by  the  alleged  negligence 
of  the  railroad  company,  and  appears  to  us 
to  be  clearly  distinguishable  from  the  one 
now  before  us.  Young  v.  Ivansas  City,  St. 
J.  &  O.  B.  R.  Co.  33  Mo.  App.  509;  Ruth  v. 
Lowrey,  10  Neb.  260,  4  N.  W.  977,  and  Ras- 
kins V.  Alcott,  13  Ohio  St.  216,  cited  by  de- 
fendant, do  not  seem  to  be  applicable  to  the 
facts  involved  herein. 

In  a  case  arising  under  the  statute  here 
in  question  it  is  obvious  that  the  exceptions 
noted  with  respect  to  the  time  Consumed  in 
picking  up  and  setting  out  cars,  and  in  load- 
ing and  unloading  stock  at  stations,  are  pe- 
culiarly within  the  knowledge  of  the  em- 
ployees of  defendant,  and  doubtless  the  leg- 
islature had  this  thought  in  mind,  and  the 
act  was,  perhaps,  prepared  in  part  to  meet 
this  condition.  A  shipper  as  such  is  not  of 
necessity  learned  in  the  manifold  intricacies 
attendant  upon  the  active  management  of 
lines  of  transportation,  and  he  would  not, 
perhaps,  be  competent  to  determine  with  any 
reasonable  degree  of  accuracy  whether  the 
time  occupied  by  the  railroad  company,  in 
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the  respects  noted,  waa  necessarily  occupied 
or  otherwise.  In  any  event,  from  the  lan- 
guage of  the  statute  as  it  appears  in  the 
act,  it  was  evidently  not  the  legislative  in- 
tention to  impose  upon  the  shipper  of  live 
stock  the  burden  of  proving  the  exception 
noted  in  the  statute,  before  he  could  avail 
himself  of  its  compensatory  provisions.  A 
shipper  does  not  always  accompany  his 
stock  to  market,  {)articularly  if  the  ship- 
ment consists  of  but  a;  single  car  load,  in 
which  event  knowledge  of  the  delay  contem- 
plated by  the  statute,  and  the  reasons 
therefor,  would  be,  perhaps,  exclusively 
within  the  knowledge  and  the  power  of  de- 
fendant. It  may  be  that  these  and  kindred 
contingencies  engrossed  the  legislative  mind 
when  the  remedial  act  in  question  was  en- 
acted. The  legislature  is  presumed  to  know 
the  general  condition  surrounding  the  sub- 
ject-matter of  legislative  enactment,  and  it 
will  be  presumed  it  knows  and  contemplates 
the  legal  effect  that  accompanies  the  lan- 
guage it  employs  to  make  effective  the  leg- 
islative will.  The  presumption  will  also  be 
indulged  that  the  lawmaking  body  is  con- 
versant with  the  established  rules  of  statu- 
tory construction,  and  that  in  the  passage 
of  the  act  in  question  it  did  not  lose  sight 
of  the  elraientary  propositi<ms  that  the  en- 
acting clause  of  a  statute  is  that  part  which 
immediately  precedes  the  proviso.  After 
careful  consideration  we  hold  upon  this 
point  that  the  contention  of  defendant  can- 
not be  upheld,  and  that  the  exception  noted 
in  the  statute  is  matter  of  defense  that 
need  not  be  negatived  by  plaintiff. 

Upon  the  second  point  to  which  the  ar- 
gument of  counsel  is  directed,  defendant 
contends  that  the  act  in  question  contra- 
venes §  4,  art.  11,  of  the  Constitution,  which 
provides  that  the  liability  of  railroad  corpo- 
rations as  common  carriers  shall  never  be 
limited,  and  should  therefore  be  declared 
void.  Following  is  the  provision  of  the 
Constitution  which  the  defendant  main- 
tains has  been  violated  by  the  act  under 
which  this  suit  is  brought,  and  to  which  the 
argument  on  rehearing  has,  in  part,  been 
directed  (Const,  art.  11,  §  4):  "Railways 
heretofore  constructed,  or  that  may  here- 
after be  constructed,  in  this  state,  are 
hereby  declared  public  highways,  shall  be 
free  to  all  persons  for  the  transportation  of 
their  persons  and  property  thereon,  under 
such  regulations  as  may  be  prescribed  by 
law.  And  the  legislature  may  from  time  to 
time  pass  laws  establishing  reasonable  max* 
imum  rates  of  charges  for  the  transporta* 
tion  of  passengers  and  freight  on  the  differ- 
ent railroads  in  this  state.  The  liability  of 
railroad  corporations  as  common  carriers 
shall  never  be  limited."    To  the  argument 
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of  defendant  on  this  point,  plaintiff  inter- 
poses the  objection  that  the  defendant  com- 
pany cannot  be  heard  to  urge  the  alleged 
unconstitutionality  of  the  act,  because  it  is 
not  shown  that  it  has  been  in  any  manner 
injured  thereby.  In  this  respect  the  record 
sustains  the  position  of  plaintiff.  There  is 
not  a  syllable  of  testimony  to  show  that 
the  amount  of  plaintiff's  recovery  under  the 
statute  is  more  than  the  actual  damage  he 
suffered  by  the  delay  of  his  shipments,  and 
for  which,  even  in  the  absence  of  a  statute, 
the  defendant  would  be  liable.  Until  de- 
fendant is  shown  affirmatively  to  have  been 
injured  he  cannot  be  heard  to  complain  that 
the  act  under  which  the  suit  is  brought  is 
unconstitutional. 

The  rule  is  thus  stated  in  Cooley's  Consti- 
tutional Limitations,  7th  ed.  232:  "Nor 
will  a  court  listen  to  an  objection  made  to 
the  constitutionality  of  an  act  by  a  party 
whose  rights  it  does  not  affect,  and  who  has 
therefore  no  interest  in  defeating  it."  In 
Clark  V.  Kansas  City,  176  U.  S.  114,  44  L. 
ed.  392,  20  Sup.  Ct.  Rep.  284,  Mr.  Justice 
McKenna  cites  with  approval  the  foregoing 
language  of  Judge  Cooley,  and  adds:  ''We 
con<!ur  in  this  view,  and  it  would  be  difficult 
to  add  anything  to  its  expression.''  State 
ex  rel.  Kellogg  v.  Currens,  111  Wis.  431,  56 
L.R.A.  252,  87  N.  W.  561.  "Statutes  are 
not  to  be  declared  unconstitutional  at  the 
suit  of  one  who  is  not  a  sufferer  from  their 
unconstitutional  provisions.  .  .  .  We 
cannot  set  aside  the  acts  of  the  legislature 
at  the  suit  of  one  who,  suffering  no  wrong 
himself,  merely  assumes  to  champion  the 
wrongs  of  others."  In  Re  Wellington,  16 
Pick.  87,  26  Am.  Dec.  631,  the  court,  speak- 
ing by  Shaw,  Ch.  J.,  says:  "Where  an  act 
of  the  legislature  is  alleged  to  be  void,  on 
the  ground  that  it  exceeds  the  limits  of 
legislative  power,  and  thus  injuriously  af- 
fects private  rights,  it  is  to  be  deemed  void 
only  in  respect  to  those  particulars  and  as 
against  those  persons  whose  rights  are  thus 
affected."  The  following  authorities  fairly 
supports  plaintiff's  contention:  People  v. 
Brooklyn,  F.  &  C.  I.  R.  Co.  89  N.  Y.  75; 
Williamson  v.  Carlton,  51  Me.  449;  Pitts- 
;  burgh,  C.  C.  &  St.  L.  R.  Co.  v.  Montgomery, 
"  152  Ind.  1,  69  L.R.A.  875,  71  Am.  St.  Rep. 
301,  49  N.  E.  582;  Currier  v.  Elliott,  141 
Ind.  395,  39  N.  E.  554;  Switzerland  v. 
Reeves,  148  Ind.  467,  46  N.  E.  995;  6  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  1090;  Com.  v. 
Wright,  79  Ky.  22,  42  Am.  Rep.  203;  Sulli- 
van V.  Berry,*  83  Ky.  198,  4  Am.  St.  Rep. 
147;  Jones  v.  Black,  48  Ala.  540;  State  ex 
rel.  Moore  v.  New  Orleans,  32  La.  Ann.  726; 
McKinney  v.  State,  3  Wyo.  721,  16  L.R.A. 
710,  30  Pac-  293;  Dejamett  v.  Haynes,  23 
Miss.  600;  Marshall  v.^ponovan,  10  Bush. 
€81;  Small  v.  Hodgen,  1  Litt.  (Ky.)  16; 
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Henderson  v.  State,  137  Ind.  552,  24  L.R.A. 
469,  36  N.  E.  257;  Embury  v.  Conner,  3  N. 
Y.  511,  53  Am.  Dec.  325;  Albany  County  v. 
Stanley,  105  U.  S.  305,  26  L.  ed.  1044.  In 
support  of  its  position  defendant  cites 
Greene  v.  State,  83  Neb.  84,  119  N.  W.  6. 
We  have  carefully  examined  the  citation, 
and  it  seems  to  us  to  be  clearly  distin- 
guishable from  the  case  now  before  us.  The 
validity  of  a  criminal  statute  was  there  in 
question,  that  by  its  express  terms  limited 
its  protective  features  exclusively  to  citizens 
or  residents  of  this  state.  The  act  was 
held  to  be  invalid  because  it  contravened 
§  15,  art.  3,  of  the  Constitution,  which  pro- 
hibits special  legislation,  and  §  1  of  the 
14th  Amendment  to  the  Federal  Constitu- 
tion, which  provides  that  no  state  shall  deny 
any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws.  From  an  examina- 
tion of  that  case  it  is  obvious  if  the  defend- 
ant there  could  not  invoke  the  protection  of 
the  constitutional  inhibitions,  no  one  could 
do  so.  After  careful  examination,  and  in 
view  of  the  foregoing  authorities,  and  for 
the  reasons  stated  in  the  opinion,  we  find 
ourselves  precluded  from  passing  upon  the 
constitutional  points  raised  and  argued  by 
the  defendant. 

A  minor  feature  remains  for  us  to  con- 
sider. In  its  brief  for  rehearing  defendant 
maintains  it  is  entitled  to  a  remittitur  of 
$170  from  the  amount  allowed  to  plaintiff 
on  his  twenty-first  cause  of  action,  and  in 
support  of  its  contention  invokes  the  rule 
applied  by  us  in  our  former  opinion  to  plain- 
tiff's first  cause  of  action,  wherein  we  de- 
ducted $240  from  the  amount,  allowed  by 
the  trial  court.  Plaintiff  sued  under  the 
act  in  question  for  twenty-five  separate  de- 
layed shipments,  and  recovered  judgment, 
as  damages  therefor,  in  the  total  sum  of 
$1,640.  In  reviewing  the  judgment  of  the 
lower  court  in  our  former  opinion  we  direct- 
ed, for  the  reasons  therein  stated,  and 
which  need  not  be  here  repeated,  that  un- 
less the  plaintiff  within  thirty  days  of 
the  filing  of  the  opinion  remitted  $240  as  of 
the  date  the  judgment  was  entered  in  the 
lower  court,  the  case  would  be  reversed^  and 
the  cause  remanded  for  further  proceedings, 
because  of  an  excessive  allowance  for  dam- 
ages growing  out  of  plaintiff's  first  cause  of 
action,  but  that,  if  such  remittitur  were 
filed,  the  judgment  of  the  district  court 
would  be  affirmed.  A  remittitur  was  duly 
filed  in  the  manner  and  within  the  time 
pointed  out  in  the  opinion.  The  record  dis- 
closes without  contradiction  the  twenty- 
first  cause  of  action  relates  to  a  shipment 
made  at  Burwell  on  Friday,  September  8, 
1905,  at  9  o'clock  in  the  forenoon,  which 
arrived  in  South  Omaha,  the  point  of  des- 
tination, on  the  following  Monday,  Septem- 
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ber  11th,  at  4:55  o'clock  in  the  morning. 
Plaintiff  alleges  this  shipment  was  fifty- 
two  hours  and  eighteen  minutes  longer  in 
transit  than  the  time  contemplated  by  the 
statute  in  question,  and  that  the  amount 
of  the  recovery  to  which  he  is  entitled 
therefor  under  the  statute  as  liquidated 
damages  is  $520.  The  answer  alleges,  and 
the  proofs  show,  that  this  cattle  shipment 
arrived  at  Lincoln,  on  its  way  to  South 
Omaha,  at  9:20  in  the  forenoon  on  the  Sun- 
day following  the  date  of  shipment,  and 
was  held  there  until  11:40  in  the  afternoon 
of  the  same  day,  in  the  meantime  having 
been  unloaded  and  fed,  when  it  was  again 
loaded  and  reshipped  to  the  point  of  des- 
tination, arriving  there  on  Monday  at  4:55 
in  the  morning.  Tlie  proofs  show  the  cat- 
tle were  in  the  pens  and  feed  yards  of  the 
defendant  fourteen  hours  and  twenty  min- 
utes at  Lincoln,  thus  entitling  defendant, 
by  the  terms  of  the  act  in  question,  to  have 
deducted  from  the  time  allowed  to  plaintiff 
in  the  trial  court  the  fourteen  hours  and 
twenty  minutes  that  the  cattle  were  in 
the  Lincoln  feed  yards.  To  this  must  be 
added  an  additional  deduction  of  two  hours 
and  forty  minutes  in  favor  of  defendant, 
that  being  the  difference  in  the  time  alleged 
in  the  petition,  and  the  time  as  actually 
shown  by  the  record,  in  addition  to  the 
time  consumed  in  feeding  at  Lincoln,  which 
should  be  deducted  from  the  delayed  time 
for  which  plaintiff  was  allowed  damages  in 
the  trial  court,  making  a  total  deduction  of 
seventeen  hours,  and  which,  under  the  stat- 
ute, amounts  to  $170,  and  for  which  amount 
defendant  is  entitled  to  an  additional  re- 
mittitur. 

Upon  careful  re-examination  of  the  ques- 
tions argued  upon  the  rehearing,  we  adhere 
to  our  former  opinion,  except  to  hold  that 
defendant  is  entitled  to  an  additional  re- 
mittitur of  $170  for  the  reasons  stated 
herein;  and,  unless  within  thirty  days  after 
the  filing  of  this  opinion  plaintiff  remits 
that  amount  from  the  judgment  obtained  in 
the  trial  court,  the  case  will  be  reversed  and 
remanded  for  further  proceedings,  but,  in 
the  event  of  the  filing  of  such  remittitur 
within  the  time  named,  the  motion  for  re- 
hearing will  be  overruled  and  our  former 
opinion  sustained. 

Rose,  J.,  did  not  sit,  and  took  no  part  in 
this  decision. 

Barnes,   J.,  dissenting: 

I  am  constrained  to  dissent  from  the  con- 
clusion of  my  associates.  The  majority 
hold  that  the  petition  in  this  case  is  suffi- 
cient without  an  allegation  that  no  part  of 
the  time  employed  by  the  carrier  in  trans- 
porting plaintiff's  stock,  in  so  far  as  delay 
26  L.R.A.(N.S.) 


is  made  the  basis  of  recovery,  was  "oon- 
sun^ed  in  picking  up  and  setting  out,  loading 
and  unloading  stock  at  stations."  I  am 
unable  to  concur  in  this  holding.  For  any- 
thing appearing  in  the  petition,  the  delay, 
for  which  the  plaintiff  recovered  at  the  rate 
of  $10  an  hour  for  each  car,  may  have  been 
caused  by  the  performance  of  the  carrier's 
lawful  and  imperative  duty  to  pick  up  and 
set  out  cars  of  stock.  The  time  thus  em- 
ployed by  the  carrier  cannot  be  made  a 
basis  of  recovery,  because  the  statute  says: 
*'The  time  consumed  in  picking  up  and  set- 
ting out,  loading  or  unloading  stock  at  sta- 
tions, shall  not  be  included  in  the  time  re- 
quired, as  provided  in  this  schedule."  It 
seems  to  me  to  be  a  strange  rule  of  plead- 
ing which  denies  a  carrier  the  benefit  of 
this  positive  command,  unless  it  is  pleaded 
as  a  defense.  The  statute  forbids  a  recov- 
ery for  the  time  consumed  by  the  carrier 
in  the  performance  of  the  unavoidable  duty 
of  picking  up  and  setting  out  cars  at  sta- 
.tions.  In  allowing  shippers  of  live  stock  to 
recover  for  delays  without  regard  to  actual 
damages,  the  legislature  attempted  to  create 
an  arbitrary  remedy,  which  is  a  stranger  to 
the  common  law,  and  which  has  few,  if 
any,  parallels  in  remedial  legislation.  I  do 
not  believe  that  the  right  of  recovery  should 
be  extended  by  judicial  construction  of  the 
statute.  One  invoking  its  provisions  should 
be  required  to  bring  his  case  exactly  within 
its  terms,  and  show  by  affirmative  allega- 
tions that  the  conditions  making  recovery 
unlawful  do  not  exist.  The  courts  are  not 
responsible  for  hardships  in  making  proof 
of  facts  essential  to  such  statutory  relief, 
and  have  no  right  to  impose  on  a  defendant 
the  burden  of  proving  nonexistent  condi- 
tions, simply  because  the  information  is 
within  its  knowledge,  where  the  legislature 
by  unambiguous  language  has  pointed  out  a 
different  course. 

One  reason  given  for  the  conclusion  of 
the  majority  is  that  the  conditions  or  ex- 
ceptions are  found  in  a  proviso,  and  hence 
should  be  pleaded  by  the  defendant,  when 
relied  on  as  a  defense.  I  think  a  careful 
reading  of  the  statute  will  show  the  fallacy 
of  this  reasoning.  The  material  part  of  the 
enactment  is  as  follows:  "It  is  hereby 
declared  and  made  the  duty  of  each  cor- 
poration, individual,  or  association  of  indi- 
viduals, operating  any  railroad  as  a  public 
carrier  of  freight  in  the  state  of  Nebraska, 
in  transporting  live  stock  from  one  point 
to  another  in  said  state  in  car-load  lots, 
in  consideration  of  the  freight  charges  paid 
therefor,  to  run  their  train  conveying  the 
same  at  a  rate  of  speed  so  that  the  time 
consumed  in  said  journey  from  the  initial 
point  of  receiving  said  stock  to  the  point 
of  feeding  or  destination  shall  not  exceed 
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one  hour  for  each  18  miles  traveled,  includ- 
ing the  time  of  stops  at  stations  or  other 
points,  provided,  in  cases  where  the  initial 
point  is  not  a  division  station,  and  on  all 
branch  lines  not  exceeding  125  miles  in 
length,  the  rate  of  speed  shall  be  such  that 
not  more  than  one  hour  shall  be  consumed 
in  traversing  each  12  miles  of  the  distance, 
including  the  time  of  stops  at  stations  or 
other  points,  from  the  initial  point  to  the 
first  division  station  or  over  said  branches. 
The  time  consumed  in  picking  up  and  set- 
ting out,  loading  or  unloading  stock  at  sta- 
tions, shall  not  be  included  in  the  time 
required,  as  provided  in  this  schedule." 
Cobbey's  Anno.  Stat.  1907,  §  10,60G. 

It  will  be  observed  that  the  language  fol- 
lowing the  word  "provided"  down  to  the 
concluding  word  of  that  clause,  fi.\es  the 
minimum  rate  of  speed  on  all  branch  lines 
not  exceeding  125  miles  in  length,  and  the 
preceding  portion  fixes  the  minimum  rate 
of  speed  on 'all  other  lines.  It  follows  that 
the  proviso,  if  it  may  be  so  called,  applies 
alone  to  the  rate  of  speed  on  branch  lines, 
and  has  no  application  whatever  to  that 
portion  of  the  substantive  and  declaratory 
part  of  the  act  which  applies  to  both  main 
line  and  branches,  and  which  reads:  "The 
time  consumed  in  picking  up  and  setting 
out,  loading  or  unloading  stock  at  stations, 
shall  not  be  included  in  the  time  required, 
as  provided  in  this  schedule."  When  a  car- 
rier is  sued  for  delay  in  transporting  stock 
on  a  branch  line  only,  where  the  minimum 
rate  of  speed  is  12  miles  an  hour,  is  the 
plaintiff's  measure  of  recovery  determined 
by  the  main-line  speed  of  18  miles  an  hour, 
unless  the  defendant  pleads  that  the  stock 
was  shipped  over  a  branch  line?  If  this 
question  cannot  be  answered  in  the  affirma- 
tive, then  the  correct  rule  has  not  been 
announced  by  the  majority.  The  provision 
fixing  a  12-mile  rate  of  speed  on  branch 
lines  is  found  alone  in  the  so-called  proviso, 
and  precedes  the  clause  relating  to  time 
consumed  in  picking  up  and  setting  out 
stock  at  stations,  which  declares:  "The 
time  consumed  in  picking  up  and  setting 
out,  loading  or  unloading  stock  at  stations, 
shall  not  be  included  in  the  time,  as  pro- 
vided in  this  schedule."  This  clause  is  a 
substantive  piU't  of  the  declaratory  provi- 
sions of  the  act,  and  applies  to  the  schedule 
of  both  main  and  branch  lines.  The  fact 
that  the  word  "proviso"  precedes  the  excep- 
tion relating  alone  to  the  rate  of  speed  on 
branch  lines  does  not  alter  the  situation, 
or  change  the  import  of  the  legislation. 
If  this  be  a  dorrect  conception  of  the  stat- 
ute, then  the  plaintiff's  case  is  within  the 
rule  announced  by  this  court  in  Ruth  v. 
Lowrey,  10  Neb.  202,  4  N.  W.  978,  which 
reads  as  follows:  "It  is  an  elementary 
2C  L.R.A.(N.S.) 


principle  in  pleading  that,  where  a  statute 
upon  certain  conditions  confers  a  right  or 
gives  a  remedy  unknown  to  the  common 
law,  the  party  asserting  the  right  or  avail- 
ing himself  of  the  remedy  must,  in  his 
pleading,  bring  himself  or  his  cause  clearly 
within  the  statute.  Haskins  v.  Alcott,  15 
Ohio  St.  216."  It  seems  clear  to  me  that, 
in  allowing  the  plaintiff  to  recover  without 
pleading  that  no  part  of  the  whole  time 
employed  by  the  carrier  in  transporting  the 
plaintiffs  stock  "was  consumed  in  picking 
up  and  setting  out,  loading  or  unloading 
stock  at  stations,  the  majority  has  departed 
from  the  principle  announced  in  Hale  v. 
Missouri  P.  R.  Co.  36  Neb.  266,  54  N.  W. 
517. 

Again,  the  majority  of  the  court  has  de- 
clined to  pass  upon  the  question  of  the 
constitutionality  of  the  act  on  which  the 
plaintiff's  right  to  recover  depends,  for  the 
alleged  reason  that  the  defendant  is  not 
injured  thereby.  I  am  unable  to  under- 
stand the  logic  of  this  declaration.  Solely 
by  reason  of  the  provisions  of  the  statute 
in  question,  and  without  other  cause,  the 
decision  of  the  majority  requires  the  defend- 
ant to  pay  to  the  plaintiff  a  sum  of  money 
amounting  to  about  $1,500  as  so-called 
liquidated  damages,  although  plaintiff  haa 
not  shown  that  he  has  suffered  any  actual 
damages  whatever  by  any  act  of  the  de- 
fendant, negligent  or  otherwise.  The  effect 
of  this  decision  is  to  take  from  the  defend- 
ant that  much  of  its  property  and  transfer 
it  to  the  pocket  of  the  plaintiff,  without 
any  legal  or  equitable  right  other  than  the 
command  of  the  statute  complained  of. 
To  say  that  the  defendant  is  not  injured 
by  the  enforcement  of  the  act,  and  therefore 
cannot  question  its  constitutionality,  seems 
absurd.  Such  a  declaration  should  not  find 
sanction  in  any  judgment  of  this  court. 

For  the  foregoing  reasons,  I  am  of  opinion 
that  a  rehearing  should  be  allowed;  that  our 
former  decisions  should  be  overruled,  and 
the  judgment  of  the  district  court  should 
be  reversed. 

Fawcett,  J.,  concurs. 


oiojAhoma  crtminaij  court  of 

APPEALS. 

W.  T.  CAPLES,  Appt., 

V. 

STATE  OF  OKLAHOMA. 

( —  Okla,  Crim.  Rep.  — ,  104  Pac.  493.) 

Information  —  name  of  state  —suffi- 
ciency —  courts  —  precedents  — 
weight. 

1.   (a)  The  omi.ssion  of  the  word  "the" 
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before  the  words,  "State  of  Oklahoma,"  in 
the  caption  of  an  information,  is  not  fatal 
to  the  information. 

(b)  It  is  not  necessary  that  an  informa- 
tion should  contain  the  words,  "in  the  name 
and  by  the  authority  of  the  state  of  Okla- 
homa." It  is  sufficient  if  it  appears  from 
the  record  of  a  case  that  the  prosecution 
was  carried  on  in  the  name  and  by  the  au- 
thority of  the  state.  But  this  court  sug- 
gests that,  as  a  matter  of  good  pleading,  it 
would  be  well  for  indictments  and  informa- 
tions to  begin  with  these  words. 

(c)  This  court  will  give  full  considera- 
tion to  all  authorities  which  are  founded 
upon,  and  supported  by,  living  principles, 
but  it  will  not  recognize  or  follow  any  prec- 
edents which  have  outlived  their  useful- 
ness; when  the  reason  of  a  rule  of  law 
ceases,  this  court  will  not  enforce  such  rule. 

Same  —  preliminary  examination  —  ne- 
cessity of  alleging:. 

2.  (a)  It  is  not  necessary  for  an  informa- 
tion charging  a  felony  to  allege  that  the 
defendant  has  had  a  preliminary  examina- 
tion before  an  officer  authorized  by  law  to 


hear  the  same,  and  has  been  bound  over  to 
await  final  trial  thereon,  or  has  waived  such 
examination.  If  these  things  have  not  been 
done,  the  defendant  can  present  this  ques- 
tion to  the  court  by  plea  in  abatement. 

Appeal  —  witness  —  impeachment  — 
harmless  error  —  homicide  —  motive 
—  evidence  —  admissibility* 

3.  (a)  If  a  witness  has  been  improperly 
impeached,  it  is  not  ground  for  reversiU 
when  his  testimony  does  not  present  any 
issue  material  to  the  case.  Such  improper 
impeachment  would  constitute  harmless  er- 
ror. 

(b)  It  is  improper  to  ask  a  witness,  for 
the  sole  purpose  of  impeachment,  whether  he 
had  married  a  woman  with  whom  he  had 
committed  adultery,  or  if  he  had  been  in- 
dicted, arrested,  or  imprisoned,  prior  to  con- 
viction., for  any  offense  whatever. 

(c)  When  a  defendant,  upon  trial  for  as- 
sault with  intent  to  kill,  takes  the  witness 
stand,  and,  for  the  purpose  of  mitigating 
the  offense,  is  permitted  to  testify  that  lie 
made  the  assault  while  smarting  under  a 
sense  of  wounded  honor,  on  account  of  an 
insult  offered  to  his  wife,  it  is  proper  for 


Note,  *-  Necessity  that  indictment  or 
information  show  on  its  face  that 
prosecution  is  carried  on  in  the  name 
and  hy  the  authority  of  the  state. 

Cases  dealing  with  the  necessity  that  the 
indictment  or  information  conclude  with  the 
words,  "against  the  peace  and  dignity  of  the 
state,"  are  omitted,  since  these  words,  if 
they  have  any  force,  serve  to  define  the  of- 
fense and  to  name  the  injured  party,  rather 
than  to  state  the  authority  by  which  the  of- 
fenses are  prosecuted. 

In  the  absence  of  statutory  or  constitu- 
tional provisions  on  the  subject,  a  formal 
statement  in  the  indictment  or  information 
itself,  that  the  prosecution  has  been  brought 
and  is  being  carried  on  in  the  name  and  by 
the  authority  of  the  state,  is  not  necessary, 
if  this  fact  appears  elsewhere  in  the  record. 
Holt  V.  State,  47  Ark.  199,  1  S.  W.  Gl. 

Nor,  by  the  weight  of  authority,  need 
such  statement  appear  in  the  indictment  or 
information,  if  the  fact  ap(>ears  elsewhere 
from  the  record,  although  by  statute  or  Con- 
stitution all  prosecutions  are  required  to  be 
carried  on  in  the  name  and  by  the  authority 
of  the  state;  since  the  requirement  is  that 
prosecutions  be  in  fact  carried  on  in  the 
name  and  by  the  authority  of  the  state, 
and  not  that  the  indictment  or  information 
should  so  state.  State  ex  rel.  Atty.  Gen. 
V.  Gleason,  12  Fla.  247  (semhle,  but  attor- 
ney general  given  leave  to  amend  informa- 
tion instanter  to  correct  defect,  if  any)  ; 
Savage  v.  State,  18  Fla.  948;  Crutz  v.  State, 
4  Ind.  387;  Wrocklege  v.  State,  1  Iowa,  170; 
Baurose  v.  State,  1  Iowa,  374,  379;  Allen  v. 
Com.  2  Bibb,  210;  State  v.  Russell,  2  La. 
Ann.  605;  State  v.  Johnson,  Walk.  (Miss.) 
392;  Greeson  v.  State,  5  How.  (Miss.)  36; 
Arie  v.  State,  1  Okla.  Crim.  Rep.  666,  100 
Pac.  33;  Gragg  v.  State  (Okla.  Crim.  Rep.) 
100  Pac.  350:  State  v.  Thompson,  4  S.  D. 
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99,  55  N.  W.  725;  Drummond  v.  Republic, 
2  Tex.  156;  State  v.  Delue,  2  Pinney 
(Wis.)  207.  Contra:  Whitesides  v.  People, 
Breese  (111.)  4;  State  v.  Cutter,  65  Mo.  503; 
State  V.  Hazledahl,  2  N.  D.  521,  16  L.R.A. 
150,  52  N.  W.  315. 

For,  as  was  said  by  the  court  in  Greeson 
V.  State,  6  How  (Miss.)  37,  supra:  "The 
only  object  which  our  Constitution  had  in 
requiring  that  all  prosecutions  should  be  in 
the  name  and  by  the  authority  of  the  state 
was  to  exclude  any  other  or  foreign  power 
from  the  exercise  of  this  authority;  and  to 
assert  the  sovereignty  and  supremacy  of  the 
state  as  paramount." 

But  where  a  statutory  or  constitutional 
provision  requires  that  the  body  of  the  in- 
dictment or  information  itself  stat-e  that  the 
prosecution  is  brought  in  the  n«me  and  by 
the  authority  of  the  state,  an  omissicm  so 
to  state  on  the  face  of  the  indictment  is  fa- 
tal. Saine  v.  State,  14  Tex.  App.  144 ;  Brown 
V.  State,  46  Tex.  Crim.  Rep.  572,  81  S.  W. 
718;  Jefferson  v.  State,  24  Tex.  App.  535, 
7  S.  W.  244   (dictum). 

And,  accordingly,  where  the  provision  is 
that  the  indictment  must  begin,  "In  the 
name  and  by  the  authority  of  the  state  of 
Texas,*'  the  omission  of  the  words  "of  Tex- 
as'' has  been  held  fatal.  Saine  v.  State,  su- 
pra. 

So,  also,  the  omission  of  the  word  "by**  be- 
fore the  word  "authority'*  has  been  held 
fatal.     Brown    v.    State,    supra. 

But  the  fact  that  the  requirement  is  that 
indictments  and  informations  must  so  be- 
gin does  not  imply  that  mere  criminal  com- 
plaints must  contain  these  words.  Jeff- 
erson V.  State,  supra. 

When  the  enabling  act  permitting  the 
creation  of  the  state  of  Oklahoma  trans- 
ferred all  cases  pending  in  all  courts  of  orig- 
inal jurisdiction  in  Oklahoma  territory  and 
in  Indian  territory  to  similar  courts  of  orig- 
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the  state  to  prove  the  relations  existing  be- 
tween the  defendant  and  his  wife,  and  that 
the  defendant  had  exposed  his  wife  to  such 
insults,  in  order  that  the  jury  may  under- 
stand the  true  motive  of  the  defendant  in 
making  such  assault.  For  evidence  which 
was  properly  admitted  for  this  purpose,  sec 
facts  stated  in  the  opinion. 

Criminal  law  —  trial  —  time  of  begin- 
ning —  venae  —  change  —  application 
—  time  for  —  courts  —  attorneys  — 
duties. 

4.  (a)  While  jeopardy  does  not  begin  un- 
til after  the  jury  have  been  selected  and 
sworn,  yet>  for  all  other  purposes,  the  trial 
begins  when '  the  jury  are  called  into  the 
box  for  examination  as  to  their  qualifica- 
tions. 

(b)  An  application  for  a  change  of  venue 
comes  too  late  when  presented  without  rea- 
sonable notice  to  the  county  attorney,  and 
after  the  jury  have  beeji  called  into  the  box 
for  examination. 

(c)  When  an  application  for  a  change  of 
venue  has  been  prepared,  signed,  and  veri- 
fied for  over  thirty  days,  and  this  fact  is 
concealed  from  the  county  attorney  and  the 


trial  court,  and  the  counsel  for  the  defend- 
ant obtains  repeated  postponemente  of  the 
trial,  during  this  time,  under  conditions 
which  caused  the  trial  court  and  county  at- 
torney to  believe  that  the  case  would  be 
tried  at  the  date  of  the  postponement,  and 
then,  when  the  case  is  finally  called  for 
trial,  and  a  motion  for  a  continuance  has 
been  overruled,  and  a  jury  has  been  called 
into  the  box  for  examination,  and  the  trial 
is  thus  begun,  the  application  is  presented 
without  previous  notice  to  the  county  at- 
torney, such  proceedings  will  not  be  ap- 
proved by  this  court. 

(d)  The  court  should  treat  all  persons 
having  business  therein  with  absolute  fair- 
ness, and  such  persons,  and  especially  at- 
torneys, must  treat  the  court  in  the  same 
manner. 

(e)  The  proper  administration  of  justice 
requires  the  lawyers  should  be  fair  and  hon- 
orable with  opposing  counsel,  the  court, 
and  with  their  clients.  Any  deviation  from 
this  rule  will  be  condemned  bv  this  court, 
and  should  not  be  tolerated  by  trial  courts. 

(f)  It  is  an  act  of  justice  to  say  that  the 
attorneys  who  appeared  for  the  defendant 


inal  jurisdiction  in  the  state,  it  was  unnec- 
essary for  indictments  or  informations 
transferred  from  territorial  courts  to  simi- 
lar state  courts  to  show  upon  their  faces 
that  they  were  prosecuted  in  the  name  and 
by  the  authority  of  the  state  of  Oklahoma. 
Reeves  v.  Territory  (Okla.  Crim.  Rep.)  101 
Pac.  1039. 

Although  a  statute  requires  that  an  in- 
dictment should  charge  a  defendant  "in  the 
name  and  behalf  of  the  citizens  of  Georgia," 
yet  an  exception  for  failure  so  to  charge 
can  only  be  taken  before  trial,  since  the  ob- 
jection is  merely  to  the  form  of  the  indict- 
ment, and  is  too  late  when  made  on  motion 
in  arrest  of  judgment.  Home  v.  State,  37 
Ga.  80,  92  Am.  Dec.  49. 

Sufficiency  of  showing  of  name  in  which 
and  authority  by  which  prosecution  car- 
ried on. 

It  was  said  in  Drummond  v.  Republic,  2 
Tex.  166,  that  "no  prescribed  form  of  words 
is  necessary  in  order  that  the  prosecution 
be  'carried  on  in  the  name  and  by  the  au- 
thority of  the  Republic  of  Texas.*  It  is 
enough  that  the  prosecution  is  conducted  by 
thQ  proper  law  officer,  acting  under  the  au- 
thority, and  conducting  the  prosecution  in 
the  name,  of  the  government." 

The  words  in  a  written  accusation,  "The 
state  of  Georgia  charges,"  are  a  sufficient 
compliance  with  a  statutory  requirement 
that  such  accusations  shall  "be  in  the  name 
of  the  state  of  Georgia."  Dickson  v.  State, 
62  Ga.  583. 

An  accusation  which  alleges  that  the 
prosecutor,  "in  the  name  and  behalf  of  the 
citizens  of  Georgia,"  charges  and  accuses  the 
defendant,  is  sufficient,  and  is  not  demurra- 
ble on  the  ground  that  it  should  have  stat- 
ed that  "the  state  of  Georgia"  charges  andj 
26  LJl.A.(N.S.) 


accuses  the  defendant,  or  that  it  does  not 
appear  for  what  citizens  the  prosecutor  act- 
ed. Mitchell  v.  State,  126  Ga.  84,  54  S.  £. 
931. 

An  indictment  commencing,  "State  of 
Louisiana,  parish  of,"  etc.,  which  recites 
that  "the  grand  jurors  for  the  state  of 
Louisiana,  etc.,  acting  in  the  name  and  by 
the  authority  of  the  stete,"  etc.,  sufficiently 
complies  with  a  constitutional  provision  re- 
quiring all  prosecutions  to  be  carried  on  in 
tlie  name  and  by  the  authority  of  the  state. 
State  V.  Seaborne,  8  Rob.  (La.)  518. 

A  constitutional  provision  that  "all  prose- 
cutions shall  be  carried  on  in  the  name  and 
by  the  authority  of  the  state  of  Louisiana" 
is  sufficiently  complied  witti  when  the  in- 
dictment proper  commences  as  follows:  "Ih 
the  name  and  by  the  authority  of  the  state 
of  Louisiana,"  etc.,  althougli  the  indictment 
proper  was  preceded  by  the  words  "State  of 
Louisiana."  State  v.  Valsin,  47  La.  Ann.  115, 
16  So.  768. 

A  constitutional  provision  that  all  writs 
and  process  shall  run,  and  all  prosecutions 
shall  be  conducted,  in  the  name  of  the  "state 
of  Missouri,"  is  sufficiently  complied  with  in 
an  indictment  commencing:  "State  of  Mis- 
souri, county  of  Hickory.    The  grand  jurors 

for  the  state  of ,  impaneled,  charged, 

and  sworn,"  etc.  State  v.  England,  19  Mo. 
386. 

Although  a  Constitution  declares  that  "all 
writs  and  process  shall  run,  and  all  prose- 
cutions shall  be  conducted,  in  the  name  of 
the  state  of  Missouri,"  an  indictment  using 
the  words  "state  of  Mo.,"  is  not  thereby  in- 
validated, when  a  statute  allows  the  use  of 
such  contractions  as  are  in  common  use. 
State  v.  Foster,  61  Mo.  549. 

An  information  entitled  as  the  "State  of 
Washington  v.  "  the  defendants,  naming 
them,   sufficiently  shows  that  the   prosecu- 
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in  this  court  had  no  connection  with  the 
case  in  the  trial  court,  and  are  in  no  man- 
ner responsible  for  what  was  done  by  the 
counsel  who  then  represented  the  defend- 
ant. 

(October  18,  1909.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Carter  County 
convicting  him  of  assault  with  intent  to  kill. 
Affirmed. 

Statement  by  Furman,  P.  J.: 

The  defendant  was  convicted  in  the  dis- 
trict court  of  Carter  county  of  the  offense 
of  assault  with  intent  to  kill,  and  his  pun- 
ishment was  assessed  at  confinement  in  the 
penitentiary  for  the  period  of  five  years. 
The  facts  of  the  case  are  sufficiently  stated 
in  the  opinion.  The  court  instructed  the 
jury  as  follows: 

Gentlemen  of  the  Jury: 

(1)   The  court  instructs  you  that  in  this 


case  the  defendant,  Will  Caples,  now  on  trial 
before  you,  is  being  prosecuted  by  the  state 
of  Oklahoma,  upon  an  information  duly  and 
legally  presented  in  this  court,  charging  him, 
on  or  about  the  24th  day  of  April,  1908,  at 
and  within  the  county  of  Carter  and  state 
of  Oklahoma,  and  within  the  jurisdiction  of 
this  court,  with  having  committed  the  crime 
of  assault  with  intent  to  kill,  in  manner 
and  form  as  follows,  to  wit:  The  said  Will 
Caples  did  then  and  there  unlawfully,  inten- 
tionally, wrongfully,  and  feloniously  shoot 
at  one  Elmer  Finley  with  a  certain  firearm, 
to  wit,  a  pistol,  with  intent  then  and  there 
and  thereby  to  kill  him,  the  said  Elmer  Fin- 
ley,  contrary  to  the  form  of  the  statutes  in 
such  case  made  and  provided,  etc. 

(2)  The  court  instructs  you  that,  for  a 
more  definite  and  accurate  description  of  the 
crime  charged  against  the  defendant,  you 
are  referred  to  the  Indictment,  which  you 
will  take  with  you  in  your  retirement. 

(3)  You  are  instructed  that  the  statute 
under  which  the  defendant  is  being  prose- 


tion  is  in  the  name  of  the  state  of  Washing- 
ton. State  V.  Devine,  6  Wash.  687,  34  Pac. 
354. 

An  indictment  entitled  "State  of  North 
Dakota  v.  A.  B.,"  purporting  on  its  face  to 
be  presented  by  **the  grand  jury  of  the  state 
of  North  Dakota  in  and  for  the  county  of 
Griggs,"  sufficiently  shows  that  the  prosecu- 
tion is  carried  on  in  the  name  and  by  the 
authority  of  the  state  of  North  Dakota,  as 
required  by  the  Constitution.  State  v. 
Kerr,  3  N.  D.  525,  58  N.  W.  27.  To  the 
like  effect,  see  State  v.  Bednar  (N.  D.)  121 
N.  W.  614. 

But  it  has  been  held  that  an  indictment 
purporting  on  its  face  to  be  found  by  "the 
grand  jurors  of  the  county  of  Wayne,  in 
the  state  of  Missouri,*'  does  not  sufficiently 
show  that  the  prosecution  is  being  conduct- 
ed in  the  name  of  the  state  of  Missouri. 
State  v.  Cutter,  05  Mo.  503. 

Where  a  Constitution  provided  that  "the 
fityle  of  all  processes  shall  be,  The  State  of 
South  Carolina,**  that  ail  processes  sliall 
be  carried  on  in  the  name  and  ov  the  au- 
thority  of  the  state  of  Carolina,  and  conclude 
"against  the  peace  and  dignity  of  the  same," 
an  indictment  commencing  with  "South 
Carolina,"  and  not  "the  state  of  South  Caro- 
lina," and  concluding  "against  the  peace  and 
dignity  of  said  state,"  is  sufficient.  State  v. 
Anthony,  1  M'Cord,  L.  285. 

An  indictment  entitled  in  the  name  of  the 
"State  of  South  Dakota,*'  as  plaintiff,  and 
reciting  that  it  was  found  by  the  grand  ju- 
rors of  such  state  for  a  certain  county,  and 
signed  by  the  state's  attorney  for  such  coun- 
ty, sufficiently  shows  that  the  prosecution 
was  carried  on  in  the  name  and  by  the  au- 
thority of  the  state.  State  v.  Tnompson,  4 
S.  D.  99,  65  N.  W.  726. 

Although  a  constitutional  provision  re- 
quired prosecutions  to  be  conducted  in  the 
name  and  by  the  authority  of  "the  state  of 
26  L.R.A.(N.S.) 


Iowa,"  the  omission  of  the  article  "the"  be- 
fore the  word  "state"  in  any  of  the  proceed- 
ings is  not  harmful.  Harriman  v.  State,  2 
G.   Greene,   270. 

Although  a  statute  requires  all  indict- 
ments to  commence,  "In  the  name  and  by 
the  authority  of  the  state  of  Texas,"  the 
omission  of  the  word  "the"  before  the  word 
"authority"  is  not  fatal,  when  the  corre- 
sponding constitutional  provision  omite  the 
word  "the."  Weaver  v.  State  (Tex.  Crira. 
Itep.)  76  S.  W.  604;  Brown  v.  State  (Tex. 
Crim.  Rep.)  77  S.  W.  12.  Nor  is  the  in- 
sertion of  the  word  "the"  fatal.  Spencer 
v.  State,  48  Tex.  Crim.  Rep.  680,  90  S.  W. 
638;  Monroe  v.  State,  56  Tex.  Crim.  Rep. 
444,  120  S.  W.  479. 

The  fact  that  an  indictment  was  drawn  on 
paper  manufactured  at  a  particular  estab- 
lishment, and  having  thereon  a  business  card 
of  the  proprietors,  is  not  an  infraction  of 
tlie  rule  that  indictments  shall  commence, 
"In  the  name  and  by  the  authority  of  the 
state."  Winn  v.  State,  6  Tex.  App.  621; 
West  V.  State,  6  Tex.  App.  492;  Owens  v. 
State,  25  Tex.  App.  552,  8  S.  W.  658. 

The  election  of  the  district  attorney  to 
rely  on  the  second  count  of  an  indictment, 
or  the  dismissal  or  entry  of  a  nolle  to  the 
first  count,  does  not  invalidate  the  indict- 
ment, although  the  style  of  the  first  count 
only  contains  the  allegation  that  the  prose- 
cution is  brought  in  the  name  of  and  by  the 
commonwealth,  since  the  style  of  the  indict- 
ment is  deemed  to  be  repeated  before  each 
count.  Greenwood  v.  Com.  11  Ky.  L.  Rep. 
220,  11  S.  W.  811;  Davis  v.  State,  19  Ohio 
St.  274;  West  v.  State,  27  Tex.  App.  472, 
11  S.  W.  482;  Manoviteh  v.  State,  50  Tex. 
Crim.  Rep.  260,  96  S.  W.  1.  (See  also  dic- 
tum to  similar  effect  in  Starling  v.  State,  90 
Miss.  255,  43  So.  962,  13  A.  &  E.  Ann.  Caa. 
776.) 
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cuted  is  as  follows:  "Every  person  who  in- 
tentionally and  wrongfully  shootfl,  shoots 
■at,  or  attempts  to  shoot  at,  another,  with 
any  kind  of  firearm,  air  gun,  or  other  means 
whatever,  with  intent  to  kill  any  person, 
or  who  commits  any  assault  and  battery 
upon  another  by  means  of  any  deadly  weap- 
on, or  by  such  other  means  or  force  as  is 
likely  to  produce  death,  or  resisting  the  ex- 
ecution of  any  legal  process,  ia  punishable 
by  imprisonment  in  the  state  prison  not  ex- 
ceeding ten  years." 

(4)  To  the  information  read  to  you,  the 
defendant  has  entered  his  plea  of  not  guilty, 
and  you  are  instructed  that  under  the  law 
the  defendant  is  presumed  to  be  innocent  of 
the  offense  charged  against  him,  and  of 
every  ingredient  thereof,  until  such  pre- 
sumption is  overcome  by  competent  evidence 
to  your  satisfaction  beyond  a  reasonable 
doubt,  and  you  are  instructed  in  this  con- 
nection that  it  devolves  upon  the  state  to 
prove  to  your  satisfaction  beyond  a  reason- 
able doubt  eveiy  material  allegation  of  the 
information  charging  the  offense  against  the 
defendant. 

(6)  The  jury  are  the  sole  judges  of  the 
facts  proven,  and  of  the  credibility  of  the 
witnesses,  and  each  of  them,  and  of  the 
weight  and  value  to  be  given  to  their  testi- 
mony, and  this  rule  and  instruction  applies 
to  each  and  every  witness  who  has  testi- 
fied in  this  case.  In  determining  what 
credit  you  will  give  to  a  witness,  and  the 
weight  and  value  you  will  attach  to  his  tes- 
timony, you  will  take  into  consideration  the 
conduct  and  appearance  of  the  witnesses  on 
the  stand,  the  interest  of  the  witness,  if  any, 
in  the  trial  or  the  result  thereof,  the  motives 
of  the  witness  in  testifying,  the  witness's 
relation  to,  or  feeling  for  or  against,  the 
defendant,  and  give  the  testimony  of  each 
witness  such  weight  and  value  as  you  may 
deem  right  and  proper. 

(6)  You  are  instructed  that  an  assault 
in  any  wilful  or  unlawful  attempt  or  offer, 
with  force  or  violence,  to  do  a  corporal  hurt 
to  another. 

(7)  You  are  instructed  that  homicide,  or 
attempt  to  commit  a  homicide,  is  justifiable 
when  committed  by  any  person  when  re- 
sisting any  attempt  to  murder  such  person 
or  commit  any  felony  upon  him.  Second, 
when  committed  in  the  lawful  defense  of 
such  person,  when  there  is  a  reasonable 
ground  to  apprehend  a  design  to  commit  a 
felony  against  such  person,  or  to  do  him 
some  personal  injury,  and  there  is  imminent 
danger  of  such  design  being  accomplished. 

(8)  Therefore,  in  this  case,  if  you  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant,  W.  T.  Caples,  did,  on  or 
26  L.Rji.(N.S.) 


about  the  time  alleged  in  the  information, 
in  the  county  of  Carter  and  state  of  Okla- 
homa, intentionally  and  wrongfully,  with  a 
pistol  in  his  hand  and  held,  shoot  at  EUner 
Finley  with  said  pistol,  with  intent  to  kill 
the  said  Elmer  Finley,  as  alleged  in  said  in- 
formation,— then,  under  such  circumstances, 
you  are  instructed  that  it  is  your  duty  to 
find  the  defendant  guilty,  as  charged  in  the 
information. 

(9)  You  are  instructed  that,  although 
you  may  believe  from  the  evidence  that  the 
defendant's  wife  communicated  to  him  the 
fact  that  the  witness,  Elmer  Finley,  had 
made  overtures  to  her  to  have  carnal  inter- 
course with  her,  in  the  manner  testified  to 
in  the  evidence  before  you,  and  you  further 
believe  that  this  was  the  reason  that 
prompted  the  shooting  at  the  said  Elmer 
Finley  by  the  defendant,  if  you  find  that  he 
did  so  shoot  at  him,  then  you  are  instructed 
that  such  communication  referred  to  did  not 
excuse  or  justify  the '  defendant  in  shooting 
at  the  said  Finley,  as  alleged  in  the  informa- 
tion, and  if  you  find  that  such  communica- 
tions were  the  reason  for  such  shooting, 
then  you  are  instructed  to  find  the  defend- 
ant guilty. 

(10)  You  are  instructed  that,  in  the  event 
you  find  the  defendant  guilty  as  herein 
charged,  you  may  assess  his  punishment  by 
imprisonment  in  the  penitentiary  for  any 
time  not  exceeding  ten  years. 

(11)  Gentlemen  of  the  jury,  the  law  of 
the  case  of  your  guidance  is  found  in  these 
instructions,  and  by  which  you  will  be  gov- 
erned; but  as  to  the  facts,  you  are  the  sole 
judges  of  them,  and  of  their  weight  and  val- 
ue; and,  without  prejudice  upon  the  one 
hand  or  sympathy  upon  the  other,  let  your 
verdict  be  found.        S.  H.  Russell,  Judge. 

The  case  is  regularly  before  us  on  appeal. 

Messrs.  Pmitt  &  Sniggs  and  E.  G.  Mc- 
Adams  for  appellant. 

Messrs.  Charles  West,  Attorney  General, 
and  Charles  Ij.  Moore  for  appellee. 

Furman,  P.  J.,  delivered  the  opinion  of 
the  court: 

First.  In  this  case  we  have  been  favored 
by  able  and  exhaustive  oral  arguments  and 
briefs,  both  by  the  defendant  and  the  state. 
The  following  assignments  of  error  are  re- 
lied upon  to  secure  a  reversal  of  the  con- 
viction. First,  in  their  brief  counsel  for 
the  defendant  say:  "The  first  assignment  of 
error  relied  upon  by  plaintiff  in  error  is 
that  the  court  did  not  have  jurisdiction  to 
hear  and  determine  this  cause,  under  and 
by  virtue  of  the  information  filed  in  this 
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cause,  for  the  reason  that  the  information 
is  styledi  State  of  Oklahoma,  Plaintiff,  v. 
W.  T.  Caples,  Defendant,  which  is  and  was 
contrary  to  the  Constitution  of  the  state 
of  Oklahoma,  in  this,  to  wit:  That  said  in- 
formation should  have  been  styled,  The  State 
of  Oklahoma,  Plaintiff,  v.  W.  T.  Caples,  De- 
fendant; and  further  that  said  court  did 
not  have  jurisdiction  to  hear  and  determine 
said  cause,  for  the  reason  that  said  informa- 
tion is  fatally  defective,  and  contrary  to  the 
Constitution  of  the  state  of  Oklahoma,  in 
this,  to  wit:  That  said  prosecution  was  not 
carried  on  in  the  name  and  by  the  authority 
of  the  state  of  Oklahoma,  as  provided  by  the 
Constitution  of  said  state.  Section  19,  art. 
7,  of  the  Constitution  of  Oklahoma  is  as 
follows:  *The  style  of  all  writs  and  proc- 
esses shall  be:  "The  State  of  Oklahoma." 
All  prosecutions  shall  be  carried  on  "in  the 
name  and  by  the  authority  of  the  state  of 
Oklahoma."  All  indictments,  informations, 
and  complaints  shall  conclude :  "Against  the 
peace  and  dignity  of  the  state."  *  It  will  be 
noted  from  this  information  that  the  word 
*the*  is  left  out  before  the  word  'state'  in 
the  style  of  the  cause.  Second.  That  it  no- 
where appears  from  the  information  that 
the  prosecution  is  carried  on  in  the  name 
and,  by  the  authority  of  the  state  of  Okla- 
homa, as  provided  by  the  Constitution  of 
this  state.  Plaintiff  in  error  contends  that 
this  is  a  fatal  error  in  the  information,  and 
that  the  court  was  without  jurisdiction  to 
proceed  with  the  trial  of  the  cause." 

The  information  in  this  case  is  as  fol- 
lows: 

In  the  District  Court,   in  and  for  Carter 

County,  Oklahoma. 

State  of  Oklahoma,  Plaintiff, 

V. 

Will  Caples,  Defendant. 
Information. 

Comes  now  James  H.  Mathers,  the  duly 
qualified  and  acting  county  attorney  in  and 
for  Carter  county  and  state  of  Oklahoma, 
and  on  his  official  oath  gives  the  district 
court  in  and  for  said  Carter  county  and 
state  of  Oklahoma  to  know  and  be  informed 
that  the  above  did,  in  Carter  county  and  in 
the  state  of  Oklahoma,  on  the  24th  day  of 
April,  in  the  year  of  our  Lord,  a.  d.  1908, 
commit  the  crime  of  assault  with  intent  to 
kill,  in  manner  and  form  as  follows:  The 
said  Will  Caples  did  then  and  there  un- 
lawfully, intentionally,  wrongfully,  and 
feloniously  shoot  at  one  Elmer  Finley  with 
a  certain  firearm,  to  wit,  a  pistol,  with  in- 
tent then  and  there  and  thereby  to  kill 
him,  the  said  Blmer  Finley,  contrary  to  the 
form  of  the  statutes  in  such  cases  made  and 
26  L.R.A.(N.S.) 


provided,  And  against  the  peace  and  di^iitjr 
of  the  state  of  Oklahoma. 
James  H.  Mathers, 
County  Attorney,  Carter  County. 
State    of    Oklahoma   ^ 
Carter  County  J  **• 

Elmer  Finley,  being  duly  iwoni,  on  oath 
declares  that  the  statements  set  forth  in  the 
above  information  are  true. 

Elmer  Finley. 
Subscribed  and  sworn  to  before  me  this 
the  24th  day  of  April,  1908. 

C.  T.  Vernon,  District  Clerk. 

The  first   contention  of  counsel   for   the 
defendant  is  that  "it  will  be  noted  from  this 
information  that  the  word  'the'  is  left  out 
before  the  word  'state'  in  the  style  of  the 
case,"  and  that  this  constitutes  a  fatal  de- 
fect in  the  information.     We  cannot  agree 
with   this   position   for   two   reasons,   viz.r 
First,  the  caption  of  the  cause  is  placed  on 
the   information   for   convenience,    and   for 
the  purpose  of  ready  identification,  and  con- 
stitutes no  part  of  the  information  itself. 
It    is    surplusage,    pure    and    simple,    and 
neither  adds  to  or  takes  from  the  charge; 
second,  if  it  were  a  necessary  part  of  the 
information,  we  could  not  agree  with  coun- 
sel for  the  defendant.    Write  two  sentences, 
— one,  "The  state  of  Oklahoma,"  and  the 
other,   "State   of   Oklahoma," — and   submit 
them  to  the  educated  and  the  uneducated 
alike,  and  the  answer  would  be  the  same 
from  both  sources :  That  they  each  have  sub- 
stantially the  same  meaning.     We  are  re- 
quired by  our  statute  to  construe  the  laws 
of  Oklahoma  liberally,  to  promote  the  pur- 
poses for  which  they  were  enacted,  and  in 
furtherance  of  justice.    We  heartily  indorse 
this  wise  provision  of  law,  and  propose  to 
carry  it  out  in  spirit  and  in  letter.    This  ia 
in  harmony  with  the  divine  law  which  de- 
clares, "For  the  letter  killeth,  but  the  spirit 
giveth  life."     2  Cor.  iii.  G.     Even  without 
this  statute,  we  would  hesitate  long  before 
we  would  apply  any  narrow  technical  rule 
of  construction  to  the  Constitution.     Con- 
stitutional provisions  should  always  receive 
a   broader    and    more    liberal    construction 
than  statutes.     The  rule  of  construction  of 
a  statute  is  the  intention  of  the  legislature. 
In     construing     constitutional     provisions 
the  supreme  question  is,  What  did  the  peo- 
ple whose  votes  adopted  and  placed  the  Ccn- 
stitution  in  force  intend?    Therefore  a  com- 
mon-sense, rather  than  a  technical,  construc- 
tion  should   be   placed   upon  .the  language 
used  in  a  Constitution. 

Mr.  Cooley,  in  his  work  on  Constitutional 
Limitations  (pages  89,  101)  says:  'The  ob- 
ject of  construction,  as  applied  to  a  w^ritten 
Constitution,  is  to  give  effect  to  the  intent 
of  the  people  in  adopting  it.    •    •    •    When 
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the  inquiry  is  directed  to  ascertaining  the 
mischief  designed  to  be  remedied,  or  the 
purpose  sought  to  be  accomplished,  by  a 
particular  provision,  it  may  be  proper  to 
examine  the  proceedings  of  the  convention 
which  framed  the  instrument.  Where  the 
proceedings  clearly  point  out  the  purpose  of 
the  provision,  the  aid  will  be  valuable  and 
satisfactory;  but  where  the  question  is  one 
of  abstract  meaning,  it  will  be  difficult  to 
derive  from  this  source  much  reliable  assist- 
ance in  interpretation.  Every  member  of 
such  a  convention  acts  upon  such  motives 
and  reasons  as  influence  him  personally, 
and  the  motions  and  debates  do  not  neces- 
sarily indicate  the  purpose  of  a  majority  of 
a  convention  in  adopting  a  particular 
clause.  It  is  quite  possible  for  a  clause  to 
appear  so  clear  and  unambiguous  to  the 
members  of  a  convention  as  to  require 
neither  discussion  nor  illustration,  and  the 
few  remarks  made  concerning  it  in  the  con- 
vention might  have  a  plain  tendency  to  lead 
directly  away  from  the  meaning  in  the 
minds  of  the  majority.  It  is  equally  possi- 
ble for  a  part  of  the  members  to  accept  a 
clause  in  one  sense  and  a  part  in  another. 
And  even  if  we  were  certain  we  had  at- 
tained to  the  meaning  of  the  convention,  it 
is  by  no  means  to  be  allowed  a  controlling 
force,  especially  if  that  meaning  appears  not 
to  be  the  one  which  the  words  would  most 
naturally  and  obviously  convey.  For,  as  the 
Constitution  does  not  derive  its  force  from 
the  convention  which  framed,  but  from  the 
people  who  ratified,  it,  the  intent  to  be  ar- 
rived at  is  that  of  the  people,  and  it  is  not 
to  be  supposed  that  they  have  looked  for 
any  dark  or  abstruse  meaning  in  the  words 
employed,  but  rather  that  they  have  accept* 
ed  them  in  the  sense  most  obvious  to  the 
common  understanding,  and  ratified  the  in- 
strument in  the  belief  that  that  was  the 
sense  designed  to  be  conveyed.  These  pro- 
ceedings, therefore,  are  less  conclusive  of 
the  proper  construction  of  the  instrument 
than  are  legislative  proceedings  of  the  prop- 
er construction  of  a  statute,  since  in  the 
latter  case  it  is  the  intent  of  the  legislature 
we  seek,  while  in  the  former  we  are  endeav- 
oring  to  arrive  at  the  intent  of  the  people 
through  the  discussions  and  deliberations  of 
their  representatives.  The  history  of  the 
calling  of  the  convention,  the  causes  which 
led  to  it,  and  the  discussions  and  issues  be- 
fore the  people  at  the  time  of  the  election  of 
the  delegates,  will  sometimes  be  quite  as  in- 
structive and  satisfactory  as  anything  to  be 
gathered  from  the  proceedings  of  the  con- 
vention." 

The  second  objection  to  the  information 
is  "that  it  nowhere  appears  from  the  in- 
formation that  the  prosecution  is  carried 
on  in  the  name  and  by  the  authority  of  the 
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state  of  Oklahoma."  In  some  states  this  is 
required,  but  it  would  be  an  act  of  pure  as- 
sumption of  legislative  power  on  the  part 
of  this  court,  to  establish  such  a  rule  in  this 
state.  Section  192,  Bunn's  Okl.  Const.,  is 
as  follows:  "The  style  of  all  writs  and  pro- 
cesses shall  be  *The  State  of  Oklahoma.'  All 
prosecutions  shall  be  carried  on  in  the  name 
and  by  the  authority  of  the  state  of  Okla- 
homa. All  indictments,  informations,  and 
complaints  shall  conclude,  'against  the  peace 
and  dignity  of  the  state.' "  An  information 
is  not  a  writ  of  process;  it  is  an  accusation 
upon  which  writs  and  processes  issue.  In 
volume  8,  p.  7630,  of  Words  &  Phrases  Ju- 
dicially Defined,  we  find  the  following: 
"Writs  and  processes  of  the  courts  may  be 
divided  into  two  classes:  First,  those  which 
point  out  specifically  the  property  or  thing 
to  be  seized;  second,  those  in  which  the  of- 
ficer is  directed  to  levy  the  process  upon 
property  of  one  of  the  parties  to  the  liti- 
gation, sufficient  to  satisfy  the  demand 
against  him,  without  describing  any  specific 
property  to  be  thus  taken."  This  is  sup- 
ported by  a  great  array  of  authorities.  S* 
this  clause  of  the  Constitution  clearly  does 
not  require  an  information  to  begin  with 
"The  State  of  Oklahoma."  It  is  true  that 
the  Constitution  requires  that  "all  prosecu- 
tions shall  be  carried  on  in  the  name  and  by 
the  authority  of  the  state  of  Oklalioma,'* 
but  it  is  nowhere  required  that  this  allega- 
tion shall  appear  in  the  information  or  in- 
dictment.- This  question  was  before  this 
court  in  the  case  of  Arie  v.  State,  1  Okla. 
Crim.  Rep.  666,  100  Pac.  33,  and  we  there 
held  that,  if  it  appears  from  the  record  that 
the  prosecution  was  actually  conducted  in 
the  name  and  by  the  authority  of  the  state, 
the  object  and  purpose  of  the  Constitution 
is  accomplished,  even  though  no  such  alle- 
gation appeared  in  the  information  or  in- 
dictment. Suppose  that  this  allegation  was 
in  the  information,  and  the  record  disclosed 
the  fact  that  the  prosecution  was  conducted 
by  private  parties  without  authoiity  from 
the  state,  would  the  allegation  of  the  in- 
formation g^ve  the  court  jurisdiction?  We 
do  not  profess  to  be  infallible,  but  to  our 
minds  it  is  clear  that  the  purpose  of  this 
provision  in  the  Constitution  is  to  protect 
the  people  of  this  state  from  private  prose- 
cutions which  might  degenerate  into  perse- 
cutions, and  from  prosecutions  from  any 
other  foreign  power  save  that  of  the  state. 
And  when  the  record  clearly  shows  that  the 
purpose  of  the  Constitution  has  been  ac- 
complished, this  court  will  hold  that  is 
enough.  The  supreme  purpose  of  this  court 
is  to  give  the  people  of  this  state  a  just  and 
harmonious  system  of  criminal  jurispru- 
dence, founded  on  justice  and  supported  by 
reason,  freed  from  the  mysticism  of  arbi- 
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trary  technicalities,  and  this  standard  will 
control  our  decisions, — it  matters  not  what 
or  how  many  other  appellate  courts  may 
have  decided  to  the  contrary.  But  we  are 
pleased  to  know  that  we  are  not  without 
support  of  respectable  authority  in  our 
views  upon  this  question. . 

In  State  v.  Russell,  2  La.  Ann.  605,  the 
supreme  court  of  Louisiana  said:  "The  de- 
fendant, Edward  Russell,  was  convicted  of 
manslaughter  upon  an  indictment  charging 
him  with  murder,  and  he  moved  for  an  ar- 
rest of  judgment  on  two  grounds:  1st.  Tliat 
the  indictment  does  not  aver,  with  sufficient 
certainty,  that  the  deceased  died  of  the 
mortal  blows  charged  to  have  been  given 
by  the  accused;  2dly,  that  the  indictment 
does  not  purport  in  its  margin,  or  in  the 
body,  to  be  carried  on  4n  the  name  and  by 
the  authority  of  the  state  of  Louisiana,' 
and  does  not  conclude  *against  the  peace 
and  dignity  of  the  same.'  This  motion  was 
overruled  and  sentence  pronounced,  and  the 
accused  has  appealed.  .  .  .  The  second 
ground  we  deem  to  be  equally  untenable. 
The  expressions  which  it  is  contended  should 
be  used  in  the  in'dictment  occur  in  the  Con- 
stitutions of  several  states  of  the  Union,  and 
the  point  now  presented  has  been  so  fre- 
quently decided  in  those  states  that  it  can 
scarcely  be  considered  an  open  question.  It 
has  been  repeatedly  held  to  be  a  sufficient 
compliance  with  the  constitutional  requisi- 
tion that  the  prosecution  should  appear  to 
be  conducted  in  the  name  of  the  state,  and 
that  a  formal  averment  that  it  was  found 
by  the  authority  of  the  state  was  not  essen- 
tial to  the  validity  of  the  indictment.  Gree- 
son  V.  State,  6  How.  (Miss.)  36;  State  v. 
Johnson,  Walk.  (Miss.)  392;  Allen  v.  Com. 
2  Bibb,  210;  State  v.  Anthony,  1  M'Cord,  L. 
285.  In  the  case  of  State  v.  Seaborne,  8 
Rob.  (La.)  518,  decided  by  the  late  court 
of  errors  and  appeals  in  criminal  cases, 
these  words  were  neither  directlv  nor  im- 
pliedly  held  to  be  essential  to  the  validity  of 
an  indictment.  The  language  of  the  instru- 
ment was  merely  quoted,  from  which  it  ap- 
peared that  it  contained  the  expressions 
which  the  defendant  intended  were  required 
by  the  Constitution,  and  consequently  that 
the  objection  urged  was  without  foundation; 
but  there  was  no  intimation  of  an  opinion 
that  their  absence  would  have  been  fatal." 

In  State  v.  Kerr,  3  N.  D.  525,  58  N.  W. 
27,  the  court  said:  "It  is  first  urged  by 
plaintiff  in  error  that  it  does  not  appear 
from  the  indictment  that  the  prosecution  is 
carried  on  'in  the  name  and  by  the  author- 
ity of  the  state  of  North  Dakota,'  as  re- 
quired by  §  97  of  the  state  Constitution. 
.  .  .  the  indictment  is  presented  by  *the 
grand  jury  of  the  state  of  North  Dakota  in 
and  for  the  county  of  Griggs.'  It  thus  ap- 
26  L.R.A.(N.S.) 


pears,  indirectly  but  certainly,  that  the 
prosecution  was  carried  on  in  the  name  and 
by  authority  of  the  state.  That  is  all  that 
the  constitutional  provisions  require.  It  is 
not  necessary  that  such  facts  should  be 
specifically  recited.  See  State  v.  Ihompson, 
4  S.  D.  95,  65  N.  W.  725,  where,  under  the 
same  constitutional  provision,  an  indictment 
identical  with  the  one  in  this  case,  on  the 
point  in  question,  was  sustained." 

In  State  v.  Thompson,  4  S.  D.  99,  55  N. 
W.  725,  the  supreme  court  said:  "It  will  be 
observed  that  the  indictment  is  entitled 
'State  of  South  Dakota  v.  Nathaniel  R. 
Thompson;'  that  it  was  found  and  presented 
to  the  court  by  a  grand  jury  of  said  county, 
under  the  sanction  and  by  the  authority  of 
the  state's  attorney.  It  would  seem  there- 
fore to  be  a  prosecution  in  the  name  and  by 
the  authority  of  the  state,  and  that  the  in- 
dictment in  form  purports  to  be  a  prosecu- 
tion in  the  name  and  by  the  authority  of 
the  state.  It  will  be  noticed  that  the  Con- 
stitution, while  providing  that  the  prose- 
cution shall  be  carried  on  in  the  name  and 
by  authority  of  the  state,  does  not  provide 
that  it  shall  be  stated  in  the  indictment  that 
it  is  carried  on  by  authority  of  the  state. 
If,  therefore,  the  prosecution  is  in  the  name 
of  the  state,  and  carried  on  under  the  sanc- 
tion of  the  proper  officer  of  the  state,  name- 
ly, the  state's  attorney,  we  are  of  the  opin- 
ion the  constitutional  provision  is  complied 
with,  and  that  it  is  not  necessary  that  the 
indictment  shall  state  that  it  is  found  and 
presented  by  the  authority  of  the  state." 

In  Allen  v.  Com.  2  Bibb,  210,  the  supreme 
court  said:  "The  first  objection  is  predicated 
upon  the  constitutional  requisition  'that  all 
prosecutions  shall  be  carried  on  in  the  name 
and  by  the  authority  of  the  commonwealth 
of  Kentucky.*  The  indictment  is  in  the 
usual  form  in  the  name  of  the  common- 
wealth and  concludes  against  its  peace  and 
dignity,  but  does  not  express  to  be  found 
by  the  authority  of  the  commonwealth. 
Such  an  expression  is,  however,  wholly  un- 
necessary. At  common  law  prior  to  the 
Revolution,  prosecutions  were  carried  on  in 
the  name  and  by  the  authority  of  the  King, 
in  his  political  capacity;  but  the  forms  of 
indictment  show  that*  it  was  unnecessarv 
to  be  expressed  to  be  found  by  his  authori- 
ty. When  we  threw  off  the  regal  govern- 
ment, and  adopted  the  Republican  form,  it 
became  necessary  to  provide  that  prosecu- 
tions should  be  carried  on  in  the  name  and 
by  the  authority  of  the  commonwealth;  but, 
as  under  the  regal,  so  under  our  present, 
form  of  government,  it  is  equally  unneces- 
sary that  an  indictment  should  expressly 
aver  by  what  authority  it  is  found  and  car- 
ried on.  This  indictment  was,  as  all  other 
indictments  must  be,  carried  on  by  the  au- 
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thority  of  the  commonwealth  of  Kentucky, 
and  not  by  the  authority  of  any  other  pow- 
er; and  that  is  alone  what  the  Confltitution 
requires." 

In  Wrocklege  t.  State,  1  Iowa,  170,  the 
supreme  oourt  said:  "The  first  question 
that  is  raised  by  the  demurrer  is  whether 
this  prosecution  is  conducted  in  the  name 
and  by  the  authority  of  the  state  of  Iowa, 
within  the  meaning  of  the  Constitution.  The 
style  of  the  indictment  is  as  follows; 

The  State  of  Iowa,) 
Muscatine  County,  y 
In  the  District  Court  for  Said  County.    May 

Terra,  A.  D.  1854. 

The  grand  jurors  of  the  state  of  Iowa, 
within  and  for  the  body  of  the  county  of 
Muscatine,  duly  elected,  impaneled,  charged, 
and  sworn  to  inquire  within  and  for  the 
body  of  said  county,  in  behalf  of  said  state 
of  Iowa,  on  their  said  oaths,  present,  etc. 

The  Constitution,  article  6,  §  6,  provides 
that  'the  style  of  all  process  shall  be,  "the 
state  of  Iowa,"  and  all  prosecutions  shall 
be  conducted  in  the  name  and  by  the  au- 
thority of  the  same.'  It  is  contended  that, 
instead  of  'in  behalf  of  said  state,'  a  pre- 
sentment should  be  expressed  in  the  indict- 
ment to  be  'in  the  name  and  by  the  author- 
ity of  the  state  of  Iowa.'  While  we  think 
the  latter  the  more  appropriate  style,  we  are 
not  prepared  to  say  that  it  is  the  only 
phrase  that  may  be  used,  or  that  it  is  es- 
sential to  the  validity  of  the  indictment. 
The  phrase  placed  under  quotation  in  this 
section  of  the  Constitution,  to  wit,  'the 
state  of  Iowa,'  constitutes  the  technical, 
authoritative  name  of  the  state.  See  Harri- 
man  v.  State,  2  G.  Qreene,  270.  It  is  in  this 
nan^e  that  all  prosecutions  must  be  con- 
<lucted,  and  it  is  by  the  authority  of  the 
same  that  they  must  be  conducted.  But  we 
do  not  understand  the  Constitution  by  this 
to  mean  that  it  must  be  expressed  in  each 
proceeding,  in  the  conduct  of  a  prosecution, 
that  it  is  made  in  the  name  and  by  the 
authority  of  the  state  of  Iowa." 

In  State  v.  Delue,  2  Pinney  (Wis.)  207, 
the  court  said:  "It  is  insisted  that,  inas- 
much as  the  Constitution  of  this  state  re- 
-quires  (art.  7,  §  17)  that  'all  criminal 
prosecutions  shall  be  carried  on  in  the  name 
and  by  the  authority  of  the  state/  that  this 
indictment  is  defective  in  not  alleging  af- 
firmatively that  it  is  so  prosecuted.  We  do 
not  think  that  it  was  designed  by  this  pro- 
vision to  require,  either  in  the  caption  or 
in  the  body  of  the  indictment,  an  affirmative 
allegation  in  the  language  of  the  Constitu- 
tion, although  such,  perhaps,  might  be  a 
mors  formal  and  appropriate  practice.  It  is 
doubtful,  however,  whether  this  provision 
of  the  Constitution  is  applicable  to  indict- 
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ments  whicti  are  but  the  presentments  of 
grand  juries,  embodying  in  l^al  form  the 
result  of  their  inquiries  for  the  information 
of  the  oourt.  They  are  the  basis  upon  which 
process  issues  against  the  offender,  and 
which  process  may  be  considered  as  the  first 
step  in  the  prosecution  specified  in  the  Con- 
stitution. This  process  very  properly  issues 
in  the  name  and  by  the  authority  of  the 
state.  But  the  indictment,  being  but  a  pre- 
liminary proceeding,  leading  to,  rather  than 
constituting,  the  prosecution,  need  not  bear 
on  its  face  the  evidence  of  having  been  found 
by  a  grand  jury  acting  expressly  in  the 
name  of  the  state.  It  is  sufficient,  in  respect 
to  the  point  objected  to,  if  the  venue  be  laid 
in  some  coimty  within  the  state,  and  it  be 
substantially  set  forth  therein  that  the 
grand  jurors  are  good  and  lawful  men,  duly 
impaneled,  charged,  and  sworn  to  inquire  in 
and  for  the  body  of  such  county." 

In  Savage  v.  State,  18  Fla.  948,  the  su- 
preme court  said:  "The  Constitution  says 
all  prosecutions  shall  be  conducted  in  the 
name  and  by  the  authority  of  the  state. 
It  is  not  required  that  the  indictment  on 
its  face  shall  say  in  words  that  it  is  'prose- 
cuted in  the  name  and  by  the  authority'  of 
the  state.  It  merely  directs  that  the  state 
in  its  name  and  by  its  authority  shall  prose- 
cute, and  that  no  other  name  or  any  other 
authority  shall  control  the  prosecution.  It 
is  sufficient  that  the  court  shall  recognize 
the  state  and  its  authority,  and  no  other 
party  or  authority,  in  such  prosecutions, 
and  that  the  proceedings  are  so  conducted, 
and  the  record  show  it.  The  cases  cited  by 
counsel  for  plaintiff  in  error  (Harriman  v. 
State,  supra,  and  Lovell  v.  State,  45  Ind. 
550,  551)  sustain  this  view.  In  the  case 
of  the  State  ex  rel.  Atty.  Gen.  v.  Gleason, 
12  Fla.  247,  253,  the  court  did  not  deem  it 
very  material  that  the  information  should 
upon  its  face  express  the  words  of  the  Con- 
stitution, but  directed  it  to  be  so  amended 
out  of  caution;  the  information  being 
deemed  the  process  in  quo  warranto  pro- 
ceedings. The  indictment  in  form  purports 
to  be  a  prosecution  in  the  name  of  the 
state,  and  the  attorney  for  the  state  prose- 
cutes for  the  state.  The  court  recognized  no 
other  authority  than  that  of  the  state,  and 
this  is  sufficient.  The  plea  tendered  'to  the 
jurisdiction'  was  therefore  properly  over- 
ruled, and  the  motion  to  withdraw  the  plea 
of  not  guilty  for  the  purpose  of  filing  such 
plea  was  well  refused.  In  fact  the  plea 
proposed  was  not  a  plea  to  the  jurisdictioh." 

In  Holt  V.  State,  47  Ark.  197,  1  S.  W.  61, 
the  court  said:  "The  commencement  of  the 
indictment  is  as  follows:  'The  grand  jury 
of  Washington  county  accuse  Charley  Wash- 
ington, John  Washington,  and  Sam  Holt 
of  the  crime  of  an  assault  with  a  deadly 
G6 
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weapon,  committed  as  follows.'  Appellant 
insists  that  this  commencement  is  insuffi- 
cient, and  the  indictment  is  fatally  defect- 
ive, because  it  is  not  stated  in  the  com- 
mencement that  the  grand  juiy  accused  the 
defendants  therein  named  of  the  crime 
charged,  in  the  name  and  by  the  authority 
of  the  state  of  Arkansas.  This  is  not  re- 
quired or  necessary.  There  is  no  particular 
form  of  indictment  prescribed  by  the  stat- 
utes of  this  state  which  is  required  to  be 
strictly  followed." 

In  Grceson  v.  State,  5  How  (Miss.)  36, 
the  court  said:  "The  first  assignment  of  er- 
ror was  not  seriously  insisted  upon  in  the 
argument,  and  it  will  be  sufficient  to  observe 
that  the  question  which  it  presents  has  been 
decided  by  the  supreme  court  of  this  state 
in  the  case  of  State  v.  Johnson,  Walk. 
(Miss.)  395.  That  court  held  that  it  was 
sufficient  if  it  appeared  in  the  record  that 
the  prosecution  was  in  the  name  of  the 
state,  and  that  a  formal  statement  of  the 
fact  that  the  indictment  was  found  by  its 
authority  was  not  necessary.  The  only  ob- 
ject which  our  Constitution  had  in  requir- 
ing that  all  prosecutions  should  bo  in  the 
name  and  by  the  authority  of  th§  state  was 
to  exclude  any  other  or  foreign  power  from 
the  exercise  of  this  authority,  and  to  assert 
the  sovereignty  and  supremacy  of  the  state 
as  paramount." 

In  Crutz  V.  State,  4  Ind.  387,  the  court 
said:  "It  is  contended  that  the  judgment 
should  have  been  arrested  for  this  reason, 
viz.,  the  indictment  does  not  charge  that  it 
was  found  in  the  name  and  by  the  author- 
ity of  the  state.  This  is  a  mistake.  'A  for- 
mal statement  that  an  indictment  was  found 
by  the  authority  of  the  state  is  not  neces- 
sary, if  it  appear  from  the  record  that  the 
prosecution  was  in  the  name  of  the  state.' 
Wharton,  Crim.  Law,  101.  The  record  be- 
fore us  shows  that  the  state  is  a  party,  and 
that  the  prosecution  was  carried  on  in  her 
name  and  by  her  authority.  This,  we  think, 
sufficiently  meets  the  requirements  of  the 
Constitution,  without  any  specific  allegation 
in  the  indictment  to  that  effect.  1  Rev. 
Stat.  1852,  p.  61." 

We  might  continue  to  cite  other  cases  to 
show  that  our  views  are  supported  by  au- 
thority, but  deem  these  sufficient.  We  know 
that  there  are  respectable  authorities  hold- 
ing to  the  contrary,  but  this  court  will  not 
follow  any  precedents  unless  we  know  and 
approve  the  reason  upon  which  they  are 
based, — it  matters  not  how  numerous  they 
may  be,  or  how  eminent  the  court  by  which 
they  are  promulgated.  It  is  our  duty  to 
construe  the  laws  of  Oklahoma  regardless 
of  the  law  in  other  states.  Now  that  our 
criminal  jurisprudence  is  in  its  formation 
period,  we  are  determined  to  do  all  in  our 
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power  to  place  it  upon  the  broad  and  sure 
foundation  of  reason  and  justice,  so  that  the 
innocent  may  find  it  to  be  a  refuge  of  de- 
fense and  protection,  and  that  the  guilty 
may  be  convicted,  and  taught  that  it  is  an 
exceedingly  serious  and  dangerous  thing  to 
violate  the  laws  of  this  state,  whether  they 
be  rich  and  influential  or  poor  and  friend- 
less. They  all  stand  alike  and  upon  an 
equality  before  this  court.  If  we  place  our 
criminal  jurisprudence  upon  a  technical  bar 
sis,  it  would  become  the  luxury  of  the  rich,, 
who  can  always  hire  able  and  skilled  law- 
yers to  invoke  technicalities  in  their  behalf; 
but  what  would  become  of  the  poor  and 
friendless,  who  cannot  secure  these  services? 
It  is  the  poor  and  the  friendless  who  cannot 
secure  these  services,  and  who  need  the 
strong  arm  of  the  law  for  their  defense. 
By  placing  our  system  of  criminal  juris- 
prudence upon  the  basis  of  reason,  justice 
becomes  the  right  of  the  poor  as  well  as  the 
rich.  We  will  give  full  consideration  to  all 
authorities  which  are  supported  by  living 
principles,  and  will  follow  them  when  in 
harmony  with  our  laws  and  the  conditiona 
existing  in  Oklahoma.  But  we  must  con- 
fess to  want  of  respect  for  precedents  which 
were  found  in  the  rubbish  of  Noah's  ark,, 
and  which  have  outlived  their  usefulness,  if 
they  ever  had  any.  When  the  reason  for  a 
rule  of  law  ceases,  the  rule  should  cease 
also.  If  this  be  revolution,  then  we  are  and 
will  continue  to  be  revolutionary.  The  in- 
formation in  this  case  is  free  from  the  ob- 
jections urged  against  it,  and  we  approve 
the  action  of  the  trial  court  in  overruling 
the  objections  thereto. 

Second,  In  the  brief  in  this  case  counsel 
for  the  defendant  say?:  "The  second  as- 
signment of  error  is  that  the  lower  court 
did  not  have  jurisdiction  to  hear  And  de- 
termine said  cause,  by  reason  of  the  fact 
that  the  information  failed  to  allege  and 
set  out  that  the  plaintiff  in  error,  or  the 
defendant  below,  had  had  a  preliminary  ex- 
amination before  an  officer  authorized  hv  law 
to  hear  the  same,  or  that  he  had  waived  said 
preliminary  hearing  upon  said  charge  as  al- 
leged in  said  information."  This  question 
has  been  passed  upon  by  this  court  in  the 
case  of  Canard  v.  State  (Okla.  Crim.  Rep.) 
103  Pac.  738  (advance  sheets  of  September 
20,  1909).  Speaking  for  the  court,  Judge 
Owen  said:  "As  to  the  second  question, 
§  26,  Bunn's  Constitution  of  Oklahoma,  is 
as  follows:  'No  person  shall  be  prosecuted 
criminally  in  courts  of  record  for  felony  or 
misdemeanor  otherwise  than  by  presentment 
or  indictment  or  by  information.  No  person 
shall  be  prosecuted  for  a  felony  by  informar 
tion  without  having  had  a  preliminary  ex- 
ami  nation  before  an  examining  magistrate^ 
or  having  waived  such  preliminary  examine- 
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tion.'  Counsel  for  defendants  urge  with 
much  force  that  the  trial  court  acquires  no 
jurisdiction  of  a  felony  charge  prosecuted  by 
information,  unless  the  defendant  has  had 
a  preliminary  examining  trial,  or  has 
waived  the  same,  and  that  the  information 
must  allege  one  or  the  other.  We  agree 
with  counsel  that  there  must  be  an  examina- 
tion or  a  waiver,  but  do  not  agree  with 
their  contention  that  it  is  necessary  to  plead 
this  examination  or  waiver  in  order  to  give 
the  court  jurisdiction.  We  understand  the 
rules  governing  prosecutions  by  information 
to  be  identical  with  those  governing  prosecu- 
tions by  indictment.  When  the  information 
is  filed  in  court  by  the  prosecuting  attorney, 
the  presumption  of  law  is  that  it  is  legally 
done;  that  the  examination  of  the  defend- 
ant has  been  had  ar  waived,  and  consequent- 
ly the  court  has  jurisdiction  the  same  as 
when  an  indictment  has  been  returned  by 
a  grand  jury  in  open  court.  When  an  in- 
dictment is  presented  by  a  grand  jury  in 
open  court,  the  presumption  is  that  it  is 
legally  presented,  that  the  jurors  were 
properly  summoned,  legally  qualified,  and 
competent,  and  that  the  required  number, 
at  least,  concurred  in  the  finding.  These 
facts,  though  essential  to  the  lawful  finding 
and  presentment,  are  not  necessary  to  be 
set  forth  in  the  indictment.  Washburn  v. 
People,  10  Mich.  372.  Whether  an  examina- 
tion has  or  has  not  been  had  is  not  a  ques- 
tion of  pleading,  but  a  question  of  fact,  to 
be  raised  by  the  defendant  or  not  at  his 
option,  which  fact  is  always  within  the 
knowledge  of  the  defendant.  If  he  claims 
that  this  right  or  privilege  has  been  denied 
to  him,  and  will  insist  on  his  right  to  it, 
he  can  and  should  do  so  when  he  is  ar- 
raigned on  the  information.  The  fact  that 
a  prisoner  has  not  been  given  an  examina- 
tion before  an  examining  magistrate  before 
the  filing  of  an  information  against  him  is 
a  matter  that  may  be  properly  pleaded  in 
abatement,  or  by  motion  to  quash,  which  is 
in  the  nature  of  a  plea  in  abatement,  found- 
ed on  affidavits  or  such  other  proofs  as  the 
court  may  permit.  If  it  were  necessary  to 
allege  a  preliminary  hearing,  it  would  be 
necessary  to  prove  it.  Would  this  not  work 
prejudice  to  the  defendant?  Would  not 
proof  that  the  examining  magistrate  had 
believed  the  defendant  guilty  on  examining 
trial  influence  the  jury  against  himT  Would 
it  not  put  upon  the  defendant  an  additional 
burden,  to  permit  the  prosecuting  attorney 
to  argue  as  a  circumstance  against  defend- 
ant's guilt,  that  the  examining  magistrate 
who  held  the  examination  immediately  after 
the  oommission  of  the  alleged  crime  believed 
the  defendant  guilty?"  The  doctrine  an- 
nounced in  this  case  represents  our  mature 
views,  and  is  here  reaffirmed. 
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Third.  In  the  brief  in  this  case  counsel 
for  the  defendant  next  say:  "The  fifth  and 
sixth  assignments  of  error  have  practically 
been  settled  by  this  court."  These  assign- 
ments of  error  are  as  follows:  **Fifth.  The 
court  erred  in  permitting  the  state  to  prove 
that  Mrs.  Thompson  had  been  fined  in  the 
city  court  for  conducting  a  house  of  ill  fame. 
Sixth.  The  court  erred  in  requiring  the  de- 
fendant to  testify  as  to  the  circumstances 
under  which  he  married  his  wife,  and  by 
requiring  the  defendant  to  testify  that  he 
was  under  prosecution  at  the  time  he  mar- 
ried his  wife."  The  record  sustains  the 
facts  stated  in  these  two  assignments  of  er- 
ror. It  is  also  true  in  Price  v.  State,  1  Okla. 
Crim.  Rep.  368,  98  Pac.  447.  This  court 
there  said:  "It  is  error  on  cross-examina- 
tion, for  the  purpose  of  affecting  the  credi- 
bility of  a  witness,  to  ask  as  to  whom  he 
married,  for  the  purpose  of  showing  that  he 
had  married  a  woman  with  whom  he  had 
committed  adultery."  We  are  still  of  the 
same  opinion.  It  is  also  true  that  in  Slater 
v.  United  States,  1  Okla.  Crim.  Rep.  276, 
98  Pac.  110,  this  court  did  say:  "For  the 
purpose  of  affecting  the  credibility  of  a  wit- 
ness, he  may  be  asked  on  cross-examination, 
if  he  has  been  convicted  of  a  felony  or  of 
any  crime  which  involves  a  want  of  moral 
character;  but  it  is  improper  to  ask  such 
witness  if  he  has  been  indicted,  arrested,  or 
imprisoned,  before  conviction,  for  any  of- 
fense whatever."  For  the  reasons  given,  and 
upon  the  authorities  quoted  in  the  Slater 
Case,  we  have  no  sort  of  doubt  as  to  the 
justice  of  this  rule.  If  the  evidence  com- 
plained of  in  this 'Case  had  been  admitted 
for  the  purpose  of  affecting  the  credibility 
of  the  defendant  as  a  witness,  and  if  it 
would  have  had  this  effect,  and  have  there- 
by deprived  this  defendant  of  any  substan- 
tial right,  we  would  reverse  this  conviction. 
When  this  court  has  decided  a  question,  we 
will  see  that  the  decision  so  rendered  is  re- 
spected and  followed  by  all  of  the  trial 
courts  in  the  state.  Otherwise  it  would  be 
idle  and  worse  than  useless  to  have  an  ap- 
pellate court.  But  the  question  arises  as 
to  whether  or  not  the  rulings  of  the  trial 
court  complained  of  are  contrary  to  the 
previous  decisions  of  this  court?  A  decision 
must  be  construed  in  the  light  of  the  facts 
of  the  particular  case  in  which  it  is  ren- 
dered. A  principle  of  law  may  be  applicable 
to  a  given  state  of  facts,  and  not  applicable 
to  another  and  different  stete  of  facts.  Evi- 
dence may  be  clearly  inadmissible  for  one 
purpose,  and  the  same  evidence  may  be 
entirely  proper  for  another  purpose.  This 
must  be  determined  in  the  light  of  reason 
as  applied  to  the  facts  of  each  individual 
case  before  the  court.    There  are  two  reasons 
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why  the  evidence  complained  of  should  not 
work  a  reversal  in  this  case: 

First,  even  if  improperly  admitted,  it  was 
harmless  error  in  view  of  the  testimony  in 
the  case.  It  is  an  undisputed  fact,  shown  by 
the  record,  that  the  defendant  fired  at  the 
prosecuting  witness,  at  a  time  wh?n  the  per- 
son so  assaulted  was  not  aware  of  the  pres- 
ence of  the  defendant,  and  was  not  by  the 
least  act  or  word  manifesting  any  intention 
of  assaulting  or  otherwise  injuring  the  de- 
fendant. The  defendant  heard  this  testi- 
mony, and  did  not  contradict  a  word  of  it. 

On  the  contrary,  he  confirmed  it  all  as 
follows : 

Q.  When  you  shot  at  him  the  first  time, 
he  was  pouring  water  out  of  a  pitcher, 
wasn't  heT 

A.  Ko,  sir;  he  had  poured  the  pitcher  of 
water  out,  and  had  the  bowl  in  his  hand, 
and  dropped  the  bowl  in  the  front  room  and 
broke  it. 

Q.  You  followed  him  up? 

A.  I  went  through  this  other  room. 

Q.  And  you  never  said  a  word  to  him 
when  you  shot  the  first  time? 

A.  I  never  did  say  a  word  to  him  at  any 
time. 

Q.  Did  he  say  anything  to  you? 

A.  Not  a  thing  in  the  world. 

Q.  Never  said  a  word?  When  you  went 
out,  when  he  run  out  of  there,  you  fired 
again,  did  you? 

A.  No. 

Q.  Didn't  your  pistol  snap? 

A.  When  he  went  in  the  room? 

Q.  Did  your  pistol  snap? 

A.  Snapped,  yes.  It  didn't  go  off,  wouldn't 
work. 

Q.  That  was  when  you  shot  out  of  the 
front  door? 

A.  I  was  in  the  other  room  when  he  ran 
out  of  the  door.  I  didn't  see  him  go  out 
of  the  door. 

Q.  You  saw  him  after  he  got  out  of  the 
door? 

A.  I  saw  him  after  he  got  out  of  the 
door.    I  was  coming  back  to  this  room. 

Q.  As  soon  as  you  saw  him  running,  you 
followed  him  out? 

A.  I  shot  right  from  there. 

Q.  Aim  at  him? 

A.  Yes,  sir. 

Q.  Shot  to  kill,  didn't  you? 

A.  Yes;  that  is  what  I  shot  for;  that  to 
what  I  aimed  to  do. 

Under  this  testimony  the  defendant  made 
the  case  against  him;  he  was  guilty  on  his 
own  evidence.  He  testifiecl  to  no  fact  upon 
which  he  could  base  a  defense,  or  could  have 
been  leo^ally  acquitted.  Even  if  he  was  im- 
properly impeached,  it  did  not  deprive  him 
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of  any  substantial  right  growing  out  of  his 
testimony.  The  error,  if  any,  was  therefore 
harmless. 

Second.  The  defendant  has  been  permitted 
to  testify  that  the  reason  why  he  assaulted 
and  attempted  to  kill  Finley,  the  prosecut- 
ing witness,  was  because,  on  the  night  be- 
fore the  assault,  the  said  Finley  insulted 
the  wife  of  the  defendant  by  offering  her 
money  to  have  sexual  intercourse  with  him, 
and  that  defendant's  wife  conveyed  this  in- 
formation to  him.  This  evidence  was  ad- 
mitted in  behalf  of  the  defendant,  that  it 
might  be  considered  by  the  jury  for  the  pur- 
pose of  mitigating  his  punishment,  if  the 
defendant  was  found  guilty.  It  was  com- 
petent for  the  state  to  show  the  true  re- 
lations existing  between  the  defendant  and 
his  wife,  in  order  that  they  might  determine 
as  to  whether  such  an  insult,  if  really  of- 
fered, did  in  truth  constitute  mitigation.  It 
was  doubtless  upon  this  ground  that  the 
evidence  complained  of  was  admitted.  In 
addition  to  the  evidence  complained  of,  it 
was  further  proven,  and  was  undisputed, 
that  the  defendant  was  being  prosecuted  for 
statutory  rape  upon  his  wife  at  the  time  he 
married  her,  and  that,  at  the  time  of  this 
offense,  the  defendant  and  his  wife  were 
rooming  at  the  house  of  a  Mrs.  Thompson, 
in  Ardmore,  the  same  being  a  house  of  ill 
repute,  and  that  the  said  Mrs.  Thompson 
and  one  Sal  lie  Hawkins,  an  inmate  of  the 
house,  and  other  inmates,  had  been  fined  in 
the  police  court  of  Ardmore  for  conducting 
a  public  place  of  prostitution;  that  the  wife 
of  the  defendant  invited  Finley  to  Sallie 
Hawkins's  room,  upstairs,  at  Mrs.  Thomp- 
son's place;  that  while  in  this  room  the 
wife  of  defendant  sat  in  the  lap  of  Finley, 
and  kissed  him  in  the  presence  of  Sallie 
Hawkins  and  a  hack  driver  named  Moore- 
house,  and  then  went  with  Finley  into  an- 
other room,  and  that,  when  the  wife  of  the 
defendant  parted  from  Finley,  she  gave  no 
evidence  of  offended  dignity  or  displeasure. 
Further  statement  on  this  point  is  unneces- 
sary. These  facts  were  not  disputed  by  any 
witness. 

When  a  man  marries  a  woman  to  escape 
prosecution  for  her  defilement,  and  takes  hi^ 
wife  into  an  inunoral  resort,  and  absents 
himself  from  her,  and  leaves  her  to  come  in 
personal  contact  with  the  lecherous  liber- 
tines who  congregate  at  such  places,  he  has 
no  one  but  himself  to  blame  if  she  is  im- 
properly approached.  When,  under  these 
circumstances,  the  defendant  claims  that 
such  an  insult  constitutes  mitigation  for 
attempting  to  kill  the  party  making  it,  it 
is  clearly  the  right  of  the  jury  to  know  the 
defendant's  action  in  exposing  his  wife 
thereto,  as  well  as  all  other  facts  which 
would  shed  any  light  upon  the  transaction. 
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m  order  that  they  may  understand  the  true 
motives  of  the  defendant  in  making  the  as- 
sault, and  determine  as  to  whether  or  not 
it  constituted  mitigation  or  aggravation; 
whether  the  assault  was  the  result  of  wound- 
ed honor,  or  grew  out  of  a  desire  to  estab- 
lish the  reputation  of  being  a  dangerous 
man.  The  defendant,  having  voluntarily  in- 
jected this  issue  into  the  case,  is  in  no  con- 
dition to  complain  at  the  action  of  the  court 
in  admitting  the  evidence  objected  to.  Hav- 
ing opened  the  door  of  inquiry  as  to  this 
matter,  he  cannot  in  reason  and  justice  de< 
mand  that  it  be  closed  before  the  state  had 
been  heard  in  reply.  Under  these  conditions 
he  cannot  say  that  the  evidence  admitted 
was  improper,  although  under  other  con- 
ditions it  would  have  constituted  reversible 
error.  This  question  has  already  been 
passed  upon  by  this  court  adversely  to  de- 
fendant's contention  in  the  case  of  Cannon 
V.  Territory,  1  Okla,  Crim.  Rep.  600,  99 
Pac.  622.  In  the  light  of  the  entire  record, 
there  was  no  error  in  the  rulings  of  the 
trial  court  on  this  question. 

Fourth.  Counsel  for  the  defendant  in  their 
brief  say;  "The  third  assignment  of  error 
is  that  the  court  erred  in  overruling  the 
motion  of  the  plaintiff  in  error  for  a  change 
of  venue.  The  record  shows  that  the  plain- 
tiff in  error,  on  the  4th  day  of  December, 
A.  D.  1908,  filed  his  motion  for  a  change  of 
venue  in  said  cause,  which  was  duly  sworn 
to,  setting  up  the  fact  that  he  could  not 
get  a  fair  and  impartial  trial  in  said  county, 
for  the  reason  that  the  citizens  thereof  were 
prejudiced  against  him,  and  said  motion  was 
supported  by  five  disinterested  citizens  of 
Carter  county."  Section  1,  chap.  25,  Sess. 
Laws  Okla.  Terr.  1903,  pp.  220,  221,  au- 
thorizing a  change  of  venue  in  criminal 
cases  is  as  follows:  "Any  criminal  cause 
pending  in  the  district  court  may  at  any 
time  before  the  trial  is  begun,  on  the  ap- 
plication of  the  defendant,,  be  removed  from 
the  county  in  which  it  is  pending  to  some 
other  county  in  said  judicial  district,  when- 
ever it  shall  appear,  in  the  manner  herein- 
after provided,  that  the  minds  of  the  inhab- 
itants of  the  county  in  which  the  cause  is 
pending  are  so  prejudiced  against  the  de- 
fendant that  a  fair  and  impartial  trial  can- 
not be  had  therein.  Such  order  of  removal 
may  be  made  on  the  application  of  the  de- 
fendant by  petition  setting  forth  the  facts 
verified  by  affidavit,  if  reasonable  notice  of 
the  application  be  given  to  the  county  at- 
torney, and  the  truth  of  the  allegations  in 
such  petition  be  supported  by  the  affidavits 
of  at  least  three  creditable  persons  who 
reside  in  said  county.  The  county  attorney 
may  introduce  counter  affidavits  to  show 
that  the  persons  making  affidavits  in  sup- 
port of  the  application  are  not  creditable 
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persons,  and  that  the  change  is  not  neces- 
sary, and  to  examine  the  witnesses  in  sup* 
port  of  said  application  in  open  court,  in 
regard  to  the  truth  of  said  application;  and 
if  It  be  made  to  appear  by  the  affidavits  and 
examination  of  witnesses,  that  a  fair  and 
impartial  trial  cannot  be  had  in  the  county, 
a  change  shall  be  granted,  and  the  order 
made  by  the  court."  From  this  it  appears 
that  the  application  for  a  change  of  venue 
must  be  presented  to  the  court  before  the 
trial  begins,  and  that  the  county  attorney 
must  have  had  reasonable  notice  thereof.  It 
is  therefore  necessary,  in  the  light  of  what 
actually  occurred  in  the  trial,  and  which  will 
hereafter  be  stated,  to  determine  as  to  when 
a  trial  begins.  The  defendant  is  not  placed 
in  jeopardy  until  the  jury  are  selected  and 
sworn,  but  this  is  not  decisive  of  the  ques- 
tion as  to  when  the  trial  begins.  Under 
our  practice  the  trial  begins  the  moment  the 
jury  are  called  into  the  box  to  be  examined 
as  to  their  qualifications.  The  defendant 
must  be  personally  present.  The  court 
stenographer  is  present  to  preserve  the  ques- 
tions asked  and  the  answers  given,  and  the 
rulings  of  the  court  upon  all  objections 
made  thereto.  Upon  exceptions  saved  to 
such  rulings,  they  are  as  much  subject  to 
review  of  this  court  as  exceptions  saved  to 
the  examinatiou  of  witnesses  as  to  the  facts 
of  the  case  before  the  jury.  We,  therefore, 
see  no  escape  from  the  conclusion  that  the 
calling  of  the  jury  into  the  box  to  be  ex- 
amined upon  their  voir  dire  is  the  begin- 
ning of  the  trial.  This  is  the  first  step 
taken.      The  trial  has  then  begun.    • 

This  queistion  has  been  passed  upon  by 
the  Supreme  Court  of  the  United  States  in 
the  case  of  Hopt  v.  Utah,  110  U.  S.  576, 
28  L.  ed.  262,  4  Sup.  Ct.  Rep.  203.  The 
Supreme  Court  said:  "The  validity  of  the 
judgment  is  questioned  upon  the  ground  that 
a  part  of  the  proceedings  in  the  trial  court 
were  conducted  in  the  absence  of  the  de- 
fendant. The  Criminal  Code  of  Procedure 
of  Utah,  §  218,  provides  that  'if  the  indict- 
ment is  for  a  felony,  the  defendant  must 
be  personally  present  at  the  trial;  but  if 
for  a  misdemeanor,  the  trial  may  be  had  in 
the  absence  of  the  defendant;  if,  however, 
his  presence  is  necessary  for  the  purpose  of 
identification,  the  court  may,  upon  applica- 
tion of  the  prosecuting  attorney,  by  an  order 
of  warrant,  require  the  personal  attendance 
of  the  defendant  at  the  trial.'  The  same 
Code  provides  that  a  juror  may  be  chal- 
lenged by  either  party  for  actual  bias;  that 
is,  'for  the  existence  of  a  state  of  mind 
which  leads  to  a  just  inference  in  reference 
to  the  case  that  he  will  not  act  with  entire 
impartiality.'  Sections  239,  241.  Such  a 
challenge,  if  the  facts  be  denied,  must  be 
tried  by  three  impartial  triers  not  on  the 
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jury  panel,  and  appointed  by  the  court. 
Sectiofn  246.  The  juror  so  challenged  'may 
be  examined  aa  a  witness  to  prove  or  dis- 
prove the  challenge,  and  must  answer  every 
question  pertinent  to  the  inquiry.'  Section 
249.  'Other  witnesses  may  also  be  exam- 
ined on  either  side,  and  the  rules  of  evidence 
applicable  to  the  trial  of  other  issues  govern 
the  admission  or  exclusion  of  evidence  on 
the  trial  of  the  challenge.'  Section  250.  'On 
the  trial  of  the  challenge  for  actual  bias, 
when  the  'evidence  is  concluded,  the  court 
must  instruct  the  triers  that  it  is  their  duty 
to  find  the  challenge  true,  if  in  their  opinion 
th«  evidence  warrants  the  conclusion  that 
the  juror  has  such  a  bias  against  the  party 
challenging  him  as  to  render  him  not  im- 
partial, and  that,  if  from  the  evidence  they 
believe  him  free  from  such  bias,  they  must 
find  the  challenge  not  true;  that  a  hypo- 
thetical opinion  on  hearsay,  or  information 
supposed  to  be  true,  is  of  itself  no  evidence 
of  bias  sufficient  to  disqualify  a  juror.  The 
court  can  give  no  other  instruction.'  Sec- 
tion 252.  'The  triers  must  thereupon  find 
the  challenge  either  true  or  not  true,  and 
their  decision  is  final.  If  they  find  it  true, 
the  juror  must  be  excluded.'  Section  253. 
It  appears  that  six  jurors  were  separately 
challenged  by  the  defendant  for  actual  bias. 
The  grounds  of  challenge  in  each  case  were 
denied  by  the  district  attorney.  For  each 
juror  triers  were  appointed,  who,  being  duly 
sworn,  were,  "before  proceeding  tD  try  the 
challenge,'  Instructed  as  required  by  §  252 
of  the  Criminal  Code,  after  which,  in  each 
case,  the  triers  took  the  juror  from  the 
court  room  into  a  different  room,  and  tried 
the  ground  of  challenge  out  of  the  presence 
as  well  of  the  court  as  of  the  defendant  and 
his  counsel.  Their  findings  were  returned 
into  court,  and  the  challenge  being  found 
not  true,  the  jurors  so  challenged  resumed 
their  seats  among  those  summoned  to  try 
the  case.  Of  the  six  challenged  for  actual 
bias,  four  were  subsequently  challenged  by 
the  defendant  peremptorily.  The  other  two 
were  sworn  as  trial  jurors,  one  of  them, 
however,  after  the  defendant  had  exhausted 
all  his  peremptory  challenges.  No  objection 
was  made  to  the  triers  leaving  the  court 
room,  nor  was  any  exception  taken  thereto 
during  the  trial.  The  jurors  proposed  were 
examined  by  the  triers  without  any  testi- 
mony being  offered  or  produced,  either  by 
the  prosecution  or  the  defense.  It  is  in- 
sisted, in  behalf  of  the  defendant,  that -the 
action  of  the  court  in  permitting  the  trial 
in  his  absence  of  these  challenges  of  jurors 
was  so  irregular  as  to  vitiate  all  the  sub- 
sequent proceedings.  This  point  is  well 
taken."  In  Hopt's  Case  the  defendant  had 
been  convicted  of  murder,  and  sentenced  to 
death.  The  conviction  was  reversed  upon 
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the  ground,  among  others,  that  the  trial 
began  with  the  examination  of  the  jurors 
as  to  their  qualifications,  and  as  the  stat- 
ute required  the  presence  of  the  defendant 
during  the  trial,  and  as  some  of  the  jurors 
were  examined  in  the  absence  of  the  defend- 
ant, he  had  been  deprived  of  a  substantial 
right,  and  so  the  Supreme  Court  of  the 
United  States  granted  the  defendant  a  new 
trial.  Other  authorities  could  be  cited  to 
the  same  effect;  but,  as  the  principle  in- 
volved is  so  manifestly  just,  we  will  not 
pursue  the  discussion  further. 

The  record  discloses  the  following  facts* 
with  reference  to  the  application  for  a 
change  of  venue:  (1)  The  application  was 
prepared  and  verified  on  the  4th  day  of 
November,  1908.  (2)  This  case  was  set 
dx)wn  for  trial  on  the  17th  day  of  November, 
1908.  (3)  Upon  motion  of  defendant  the 
case  was  reset  for  Efecember  1,  1908.  (4) 
At  the  instance  of  the  counsel  who  then 
represented  the  defendant,  the  case  was 
passed  until  December  4,  1908,  to  enable 
him  to  go  to  Madill  add  try  a  case  there. 
(5)  When  this  case  was  called  for  trial  on 
the  4th  day  of  December,  defendant  present- 
ed a  motion  for  a  continuance,  which  wa^i 
by  the  court  overruled.^  (6)  That  the  mo- 
tion for  a  change  of  venue  was  not  filed 
until  after  the  jury  had  been  called  rnto 
the  box.  (7)  No  notice  of  the  application 
for  a  change  of  venue  had  been  served  upon 
the  county  attorney.  (8)  The  following  oc- 
curred i^hen  the  motion  for  a  change  of 
venue  was  presented: 

The  Court:  When  did  the  state's  coun- 
sel first  have  notice  of  the  motion  for  change 
of  venue, — ^a  change  of  venue  would  be  ap- 
plied for  in  this  case? 

Mr.  Matson  (Asst.  Co.  Atty.) :  Since 
we  started  into  the  trial. 

The  Court :     How  long  ago  has  that  been  ? 

Mr.  Matson:  Not  over  five  minutes  ago, 
after  the  jury  were  called  in  this  case. 

The  Court :  That  was  the  first  notice  you 
had  of  this  motion? 

Mr.  Matson:     Yea. 

In  justice  to  the  distinguished  counsel 
who  now  represent  this  defendant,  we  will 
state  that  they  had  no  connection  with  this 
case  until  after  it  had  reached  this  court. 
Therefore  no  responsibility  attaches  to  them 
for  what  took  place  in,  the  trial  eourt. 
While  the  court  should  treat  all  persons 
having  business  therein  with  absolute  fair> 
ness,  it  is  also  true  that  such  persons,  and 
especially  attorneys,  should  treat  the  court 
in  the  same  manner.  Unfairness  of  attor- 
neys, and  any  attempt  to  impose  upon  or 
take  advantage  of  the  confidence  of  the 
court,   cannot  be   too   strongly  oondemned. 


1909. 


CAPLES  V.  STATE. 


1047 


In  this  case  tlie  counsel  wlio  represented  the 
defendant  should  at  least  have  been  called 
upon  to  explain  his  conduct  and  purge  him- 
self of  oontempt.  This  could  have  been  done 
in  the  absence  of  the  jury,  so  that  the  de- 
fendant could  not  have  been  prejudiced  in 
their  minds  thereby. 

If  this  motion  for  a  change  of  venne  was 
prepared  in  good  faith,  and  yerified  thirty 
days  before  the  trial,  why  was  it  not  pre- 
sented sooner?  Why  was  it  ooncealed  for 
thirty  days  from  the  county  attorney  and 
the  court?  The  action  of  the  attorney  who 
then  represented  the  defendant,  in  request- 
ing this  court  as  a  personal  favor  to  pass 
the  case  to  December  4th,  in  order  that  he 
niight  go  to  Madill  and  try  another  case, 
amounted  to  an  implied  promise  that  the 
case  would  be  tried  on  that  date,  unless 
some  unforeseen  contingency  arose  in  the 
meantime.  It  at  least  expressed  an  in- 
tention and  expectancy  on  the  part  of  coun- 
sel that  this  would  be  done.  But  it  appears 
from  the  record  that  the  motion  for  a 
•change  of  venue  had  been  prepared  and  veri- 
fied on  the  4th  day  of  November,  and  that 
this  fact  was  concealed  from  the  county 
attorney  and  the  court.  This  court  will  not 
tolerate  such  practice  as  this.  Justice  can- 
not be  enforced  by  unfairness  and  deceit. 
Lawyers  should  be  fair  and  honorable  i« 
their  dealings  with  opposing  counsel,  the 
courts,  and  their  clients.  We  approve  the 
action  of  the  trial  court  in  summarily  over- 
ruling the  application  for  a  change  of  venue, 
under  the  conditions  upon  which  it  was 
presented.  First,  it  came  too  late;  second, 
310  notice  thereof  had  been  given  to  the  coun- 
ty attorney;  third,  it  is  clear  that  the  con- 
fidence of  the  court  had  been  unfairly  im- 
posed upon,  and  that  the  application  for  a 
change  of  venue  was  being  urged  merely  for 
the  purpose  of  getting  a  continuance.  Such 
applications  cannot  be  made  in  this  manner 
or  be  used  for  this  purpose.  They  must  be 
made  in  good  faith  and  presented  in  the 
imanner  prescribed  by  statute.  In  Johnson 
V.  State,  1  Okla.  Crim.  Rep.  321,  97  Pac. 
1059,  this  question  was  elaborately  dis- 
cussed. Among  other  things  this  court  there 
said:  "The  application  for  a  change  of 
venue  is  addressed  to  the  sound  discretion 
of  the  trial  judge.  He  sits  both  as  judge 
and  jury,  and  determines  all  questions  of 
law  and  fact  that  arise  upon  the  hearing  of 
the  motion.  His  decision  is  not  subject 
to  review  by  this  court,  unless  an  abuse  of 
this  discretion  is  made  to  appear."  What 
was  there  said,  as  well  as  what  is  herein 
stated,  represents  the  mature  views  of  this 
•court,  and  will  be  adhered  to  in  the  future. 

The  instructions  of  the  court  were  appli- 
cable to  the  facts  of  the  case.  The  highest 
compliment  which  can  be  paid  them  is  the 
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fact  that  the  able  and  critical  counsel  who 
represented  the  defendant  in  this  court  did  « 
not  in  any  manner  attempt  to  assail  them. 

We  find  no  error  in  the  record,  which 
would  permit  us  to  reverse  the  conviction 
of  the  defendant.  The  judgment  of  the 
lower  court  is  therefore  in  all  things  af- 
firmed. 

Doyle  and  Owen,  JJ.,  concur. 


WASHINGTON  SUPREME  COURT. 

JOHN  M.  WELCH  and  Wife,  Respts., 

V. 

SEATTLE  &  MONTANA  RAILROAD  COM- 
PANY et  al.,  Appts. 

'(—  Wash.  — ,  105  Pac.  166.) 

lilmltatlon  of  actions  —  trespass  -—  tun- 
nel •—  Injnry  to  bnsiness. 

The  statute  limiting  the  time  for  bring- 
ing actions  for  trespass  on  real  property  does 
not  govern  an  action  by  a  tenant  for  in- 
jury to  his  business  by  the  construction  of  a 
tunnel  through  the  property  so  as  to  ren- 
der the  building  unsafe,  but  such  action  is 
governed  by  the  provision  applicable  to  ac- 
tions of  trespass  on  the  case. 

(November  26,  3909.) 

Note,  —  Applioahllity  of  statute  of  limi" 
tations  govemiiig  actifms  for  tres" 
p€is8,  to  actions  for  damages  to  real 
property. 

The  following  cases  are  examples  of  cases 
in  which  as  in  Welch  v.  Seattle  &  M.  R. 
Co.,  the  damages  to  property  were  held  to 
be  consequential,  and  not  immediate  or  di- 
rect, and  therefore  not  within  the  statute  of 
limitations  applicable  to  .actions  for  tres- 
pass, but  rather  within  the  statute  of  lim- 
itations governing  actions  of  trespass  on 
the  case.  Roundtree  y.  Brantley,  34  Ala. 
544,  73  Am.  Dec.  470  (digging  of  ditch 
causing  sand  to  flow  into  creek,  and  thus 
causing  water  to  overflow  adjoining  lands) ; 
Polly  v.  McCall,  37  Ala.  20  (digging  of  ditch 
and  making  of  levee,  causing  overflow  of 
land)  ;  Eagle  P.  &  Mfg.  Co.  v.  Gibson,  62 
Ala.  369  (diversion  of  water  from  river, 
causing  overflow) ;  Hicks  v.  Drew,  117  Cal. 
305,  49  Pac.  189  (sufliciently  set  out  in  the 
Welch  Case)  ;  Daneri  v.  Southern  Cali- 
fornia R.  Co.  122  Cal.  507,  65  Pac.  243  ( in- 
jury to  land,  caused  by  deflection  of  river 
into  new  channel  as  the  result  of  the  con- 
struction of  levee)  j  Crim  v.  San  Francisco, 
152  Cal.  279,  92  Pac.  640  (discharge  of 
sewer,  causing  street  to  become  impassable, 
and  soil  to  wash  away  from  premises)  ; 
Piatt  Bros.  &  Co.  v.  Waterbury,  80  Conn. 
179,  125  Am.  St  Rep.  Ill,  67  Atl.  508  (dis- 
charge by  city  of  sewage  into  river,  and 
carried  \ipon  adjoining  property)  ;  Denney 
V.  Everett,  46  Wash.  342,  123  Am.  St.  Rep. 
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APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  plaintiffs'  favor  in  an  action  brought  to 
recover  damages  for  injuries  to  plaintiffs' 
business,  alleged  to  have  been  caused  by  the 
negligent  construction  of  a  tunnel.  Re- 
versed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  V.  Brown  and  Frederic  6. 
Dorety,  for  appellants: 

The  action  is  barred  under  the  two-year 
statute  of  limitations. 

Denney  v.  Everett,  46  Wash.  342,  123  Am. 
St.  Rep.  934,  89  Pac.  934;  Suter  v.  Wenat- 
chee  Water  Power  Co.  35  Wash.  1,  102  Am. 
St.  Rep.  881,  76  Pac.  298;  Hicks  v.  Drew, 
117  Cal.  306,  49  Pac.  189. 

The  action  is  in  the  nature  of  an  action 
on  the  case  and  not  trespass. 

3  Coolers  Bl.  Com.  chap.  12,  ♦•209,  210; 
Denney  v.  Everett  and  Suter  v.  Wenatchee 
Water  Power  Co.  supra;  Williams  v.  Hay, 
120  Pa.  485,  6  Am.  St.  Rep.  719,  14  All.  379; 
Elliott,  Ev.  §  1921;  1  Chitty,  PI.  pp.  117, 
142;  Jordan  v.  Wyatt,  4  Gratt.  151,  47  Am. 
Dec.  720 ;  2  Wait,  Act.  &  Def .  p.  747 ;  Smith 
V.  Wiggin,  48  N.  H.  109;  Shrieve  v.  Stokes, 
8  B.  Mon.  453,  48  Am.  Dec.  401;  Smith  v. 
Seattle,  18  Wash.  484,  63  Am.  St.  Rep.  910, 
51  Pac.  1057;  Backhouse  v.  Bonomi,  1  Best 
&  S.  970. 

Messrs.  Stephen  V.  Carey  and  Jay  O. 
Allen,  for  respondents: 

If  any  of  the  acts  of  the  defendants  were 
in  the  nature  of  trespass,  those  acts  deter- 
mine the  character  of  the  action,  and  all  re- 
sulting damages,  whether  direct  or  conse- 
quential, may  be  recovered. 


21  Enc.  PI.  &  Pr.  p.  798;  6  Cyc.  Law  &. 
Proc.  p.  682;  Elliott,  Ev.  §  1921;  Scott  v. 
Bay,  3  Md.  431;  1  Chitty,  PI.  pp.  117,  119; 
Jordan  v.  Wyatt,  4  Gratt.  151,  47  Am.  Dec. 
720;  Farnandis  v.  Great  Northern  R.  41 
Wash.  493,  5  L.R.A.(N.S.)  1086,  111  Am. 
St.  Rep.  1027,  84  Pa.  18;  Kelly  v.  Lett,  35 
N.  C.  (13  Ired.  L.)  50;  Donahue  v.  Keystone 
Gas  Co.  181  N.  Y.  313,  70  L.R.A.  761,  106 
Am.  St.  Rep.  549,  73  N.  E.  1108;  Forbell  ▼. 
New  York,  164  N.  Y.  522,  51  L.R.A.  695, 
79  Am.  St  Rep.  666,  58  N.  E.  644;  Ricker  v. 
Freeman,  50  N.  H.  420,  9  Am.  Rep.  271. 

Dunbar,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  plaintiff 
and  respondent  John  M.  Welch,  who  is  a  sa- 
loon keeper,  and  his  wife,  to  recover  compen- 
sation for  loss  of  business  resulting  from 
damage  to  the  building  which  he  occupied 
as  a  saloon  at  the  time  of  the  construction 
of  the  Great  Northern  tunnel  in  Seattle. 
The  complaint  alleges,  in  substance:  That 
the  defendants,  in  the  construction  of  said 
tunnel,  excavated  through,  across,  and  un- 
derneath the  surface  of  lot  10  in  block  G, 
particularly  through,  across,  and  under- 
neath that  portion  of  said  lot  covered  by 
plaintiffs'  building  held  under  a  certain 
lea^e,  and  tliat  in  constructing  the  work 
therein  and  thereon  the  defendants,  on  di- 
vers and  sundry  times,  caused  to  be  set  off 
and  discharged  blasts  of  dynamite,  giant 
powder,  and  explosives  of  different  kinds, 
and  did  remove  from  off  said  lot  and  from 
imdemeath  the  surface,  and  particularly 
from  that  portion  thereof  so  covered  by  said 


934,  89  Pac.  934  ( injuries  to  adjoining  prop- 
erty because  of  change  of  grade)  ;  Hill  v. 
Empire  State-Idaho  Min.  &  Developing  Co. 
168  Fed.  881  (discharge  of  waste  of  ore 
reduction  works  in  stream,  causing  it  to 
overflow  adjoining  lands  and  injure  vegeta- 
tion). And  see  the  other  Washington  cases 
set  out  in  Welch  v.  Seattle  &  M.  R,  Co. 

In  Roundtree  v.  Brantley,  supra,  it  was 
argued  that  trespass  was  a  comprehensive 
term  which  includes  trespass  on  the  case. 
The  court  said,  however:  "It  is  true  that 
trespass,  in  one  sense,  means  an  injury  or 
wrong;  and,  in  that  sense,  it  would  include 
every  cause  of  action,  at  least  in  tort.  But 
trespass  has,  in  the  law^,  a  well  ascertained 
and  fixed  meaning.  It  refers  to  injuries 
which  are  immediate,  and  not  consequen- 
tial." 

However,  it  has  been  held  that  a  statute 
declaring  that  an  action  for  trespass  upon 
lands  shall  be  brought  within  three  years 
after  the  cause  of  action  accrues  is  applic- 
able where  land  bordering  on  a  river  was 
injured  because  of  the  building  of  a  dike  on 
the  opposite  shore.  Such  a  case  is  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Moseley,  20  L.R. A.  ( N.S ) 
885,  88  C.  C.  A.  236,  161  Fed.  72.  To  the 
same  effect  are  Kelly  v.  Kansas  City  South- 
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em  R.  Co.  (Ark.)  123  S.  W.  664  (diverting 
of  water  by  railroad),  and  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Morris,  35  Ark.  622  (over- 
flow of  lands,  caused  by  railway). 

It  is  extremely  diflicult  to  determine  the 
exact  weight  of  these  latter  cases,  since  their 
discussion  of  the  question  here  annotated 
extends  no  further  than  a  mere  statement 
that  the  statute  of  limitations  governing 
actions  for  trespass  upon  lands  is  applicable. 
It  is  only  due  to  say  that  there  may  be 
other  cases  in  point  in  this  note  which  have 
not  been  included  herein  because  the  court 
described  the  governing  statute  in  terms 
which  do  not  indicate  whether  it  was  the 
statute  applicable  to  actions  for  trespass  or 
not. 

It  is  also  suggested  that  while  the  word 
"trespass"  has  a  clear  and  well-defined  mean- 
ing at  common  law,  it  might  at  least  be 
questioned  whether  actions  of  trespass  on 
the  case  are  not  included  within  "actions 
for  trespass"  when  it  appears,  as  in  the 
Welch  Case,  that  there  is  one  statute  or 
provision  expressly  applicable  to  actions  for 
trespass,  and  an  omnibus  statute  or  provi- 
sion governing  actions  not  before  provided 
for,  and  no  statute  expressly  applicable  ta 
actions  of  trespass  on  the  case. 
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building,  certain  of  the  soil;  that  by  reason 
thereof  the  surface  of  said  lot  10,  and 
that  portion  of  it  covered  by  said  build- 
ing, subsided  and  slid  and  moved  west- 
ward, by  reason  whereof  the  said  building 
settled,  collapsed,  and  moved  from  its  foun- 
dation, and  was  rendered  dangerous  and  un- 
fit for  occupation,  and  by  reason  thereof  the 
plaintiffs'  business  was  disturbed  and  inter- 
rupted, and  that  the  plaintiffs  were  thereby 
damaged.  The  answer  denied  that  plaintiffs 
were  damaged  by  reason  of  any  of  the  acts 
of  defendants.  Reply  was  made  to  certain 
affirmative  allegations  which  it  is  not  neces- 
sary to  discuss  here.  The  case  went  to  trial, 
and  judgment  was  rendered  in  favor  of  the 
plaintiffs.  The  defendants  raised  the  ques- 
tion of  the  statute  of  three  years'  limitation, 
the  statute  of  two  years'  limitation,  and  the 
faet  that  the  lease  under  which  the  plain- 
tiffs held  the  property  alleged  to'  have  been 
damaged  should  have  been  construed  to  be  a 
lease  from  month  to  month.  The  court  in- 
structed the  jury  that  the  two-year  statute 
of  limitations  did  not  apply  to  the  case, 
and  that  they  need  not  consider  it.  In  this 
we  think  the  court  erred,  and  upon  this 
question  hinges  the  fate  of  this  case. 

If  the  three-year  statute  applies  to  an  ac- 
tion of  this  kind,  it  must  be  brought  within 
the  provision  of  paragraph  1  of  §  285, 
Pierce's  Code  (Ballinger's  Anno.  Codes  & 
Statutes,  §  4800) ;  viz.,  an  action  for  waste 
or  trespass  upon  real  prQperty.  If  it  does 
not,  then  it  falls  within  §  289a,  which  pro- 
vides that  "an  action  for  relief  not  herein- 
before provided  for  shall  be  commenced 
within  two  years  after  the  cause  of  action 
shall  have  accrued."  It  is  the  established 
rule  of  this  court  that  the  question  of 
whether  an  action  is  an  action  for  "tres- 
pass" upon  real  property  depends  upon  what 
was  deemed  trespass  at  the  common  law; 
and  in  order  to  determine  that  question  it 
is  necessary  to  examine  the  common-law  au- 
thorities. In  Cooley's  Blackstone,  4th  ed.  vol. 
2,  *208,  the  author  says  that  "trespass,  in 
its  largest  and  most  extensive  sense,  signi- 
fies any  transgression  or  offense  against  the 
law  of  nature,  or  society,  or  the  country  in 
which  we  live;  whether  it  relates  to  a  man's 
person  or  his  property."  But  that,  "in  the 
limited  and  confined  sense  in  which  we  are 
at  present  to  consider  it,  it  signifies  no  more 
than  an  entry  on  another  man's  ground 
without  a  lawful  authority,  and  doing  some 
damage,  however  inconsiderable,  to  his  real 
property."  The  essential  idea  seems  to  have 
been  the  breaking  of  a  close  by  force,-^the 
words  of  a  writ  of  trespass  conunanding  the 
defendants  to  show  cause  quare  claus- 
um  querefitis  f regit, — and  it  was  frequently 
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called  trespass  vi  ei  armis.  So  great  a  re- 
gard did  the  law  have  for  a  man's  close  or 
premises  that  it  presumed  damages  would 
accrue  from  the  breaking  into  or  penetrating 
such  close,  even  if  it  was  no  more  than  the 
trampling  of  the  herbage  therein.  An  ac- 
tion setting  forth  such  facts  sDs  these  waa 
an  action  in  "trespass,"  as  distinguished 
f>'om  what  was  designated  an  "action  on  the 
case,"  where  the  injury  resulting  from  the 
action  was  not  caused  by  direct  force,  but 
was  consequential,  or  an  injury  resulting  in- 
directly from  the  act  complained  of.  Mr. 
Blackstone,  on  *12d  of  bk.  3,  Lewis's  ed.,. 
makes  a  distinction  as  follows:  "And  it 
is  a  settled  distinction  that,  where  an  act  ia 
done  which  is  in  itself  an  inunediate  injury 
to  another's  person  or  property,  there  the 
remedy  is  usually  by  an  action  of  trespasa 
vi  et  armis;  but  where  there  is  no  act  done, 
but  only  a  culpable  omission,  or  where  the 
act  is  not  immediately  injurious,  but  only 
by  consequence  and  collaterally,  there  no  ac- 
tion of  trespass  vi  et  armis  will  lie,  but  an 
action  on  the  special  case,  for  the  damagea 
consequent  on  such  omission  or  act." 

If  the  allegations  in  the  complaint  in  thia 
case  and  the  proof  show  that  the  action  waa 
direct  and  with  force  upon  the  respondents' 
property,  then  the  action  is  properly  an  ac- 
tion in  trespass,  and  the  two-year  statute- 
will  not  apply;  but,  if  it  is  indirect  or  con- 
sequential, the  two-year  statute  will  apply. 
It  will  be  seen  by  referring  to  the  com- 
plaint that  the  damages  sought  are  not  dam- 
ages to  the  freehold  or  to  the  house ;  but  the 
demand  is  compensation  for  loss  of  business. 
The  respondents  had  no  interest  in  the  val- 
ue of  the  premises  leased.  In  this  case  the 
right  was  withheld  to  sell  the  property  sub- 
ject to  the  lease,  and  it  was  afterwards  sold 
to  the  appellants  in  this  case.  So  that  the 
damage,  if  recovered  at  all,  must  be  for  in- 
jury to  the  business.  In  fact,  construing- 
the  complaint  in  connection  with  the  proofs 
in  the  case,  it  shows  that  the  greater  part, 
if  not  all,  of  the  damage,  was  purely  con- 
sequential. It  was  claimed  and  shown  by 
the  testimony  that  access  to  the  respond- 
ents' place  of  business  was  cut  off  by  rea- 
son of  a  certain  action  of  the  appellants,  so 
that  it  was  difficult  for  customers  to  reach 
their  place  of  business,  and  that  they  could 
not  reach  it  from  certain  directions  from, 
which  they  had  reached  it  before. 

This  is  not  a  new  question  before  thi» 
court.  In  Sargent  v.  Tacoma,  10  Wash.  212, 
38  Pac.  1048,  this  court  said,  in  speaking  on 
this  subject:  "If  actions  of  this  kind  are- 
regarded  as  trespasses  upon  real  property, 
the  three-years'  limitation  created  by  Code 
Proc.  §  115,  covered  this  case;  but  if  they 


1050 


WASHINGTON  SUPREME  COURT. 


are  not,  then  Code  Proc.  §  120,  limiting  ac- 
tions for  relief  not  otherwise  provided  for 
to  two  years,  did  cover  it."  In  Suter  v. 
Wenatchee  Water  Power  Co.  35  Wash.  1,  102 
Am.  St.  Rep.  881,  76  Pac.  298,  it  was  held 
that  an  action  for  damages  to  real  property 
through  an 'overflow  caused  by  the  defend- 
ant's negligent  construction  of  an  irrigating 
canal,  lawfully  built,  but  without  sufficient- 
ly providing  for  carrying  off  the  surplus 
water  or  controlling  the  flow,  is  not  an  ac- 
tion for  trespass,  within  the  purview  of  the 
three-year  limitation  for  actions  for  tres- 
pass upon  real  property,  since  the  damages 
are  consequential  only,  and  not  direct,  as 
required  to  create  trespass  at  common  law, 
and  such  action  is  bariced  if  not  commenced 
within  two  years  from  the  time  the  damage 
accrued;  the  court  citing  the  case  of  Hicks 
V.  Drew,  117  Cal.  305,  49  Pac.  189,  where  it 
was  held  that  the  erection  of  a  bulkhead  on 
one's  own  land,  whereby  the  lands  of  anoth- 
er are  flooded,  is  not  a  trespass,  and  where 
the  following  statement  was  made:  "While 
in  this  state  all  distinctions  between  com- 
mon-law actions  are  abolished  as  relating  to 
the  procedure,  yet  it  is  plain  that  we  are 
bound  to  consult  the  common  law  and  the 
classification  of  common-law  actions,  for  the 
proper  determination  as  to  what  the  law- 
making power  of  this  state  had  in  mind 
when  using  the  phrase,  'trespass  upon  real 
property.' "  And  in  closing  that  opinion, 
the  court  said:  "One  of  the  best  tests  by 
which  to  distinguish  trespass  is  found  in  the 
answer  to  the  question:  When  was  the 
damage  done?  If  the  damage  does  not  come 
directly  from  the  act,  but  is  simply  an  aft- 
er result  from  the  act,  it  is  essentially 
consequential,  and  no  trespass."  This  court 
indorsed  the  statements  made  by  the  Cali- 
fornia court,  and,  after  citing  many  cases 
which  it  is  not  necessary  to  review  here, 
held  that  the  statute  of  limitations  had  run 
against  the  action  in  question.  In  this  class 
of  cases  it  is  sometimes  difficult  to  draw  the 
line  of  distinction ;  but,  considering  the  his- 
tory of  the  two  classes  of  actions,  viz.,  tres- 
pass and  trespass  on  the  case,  we  think  that 
the  damage  claimed  must  be  the  direct  re- 
sult of  the  action  complained  of,  the  result 
of  a  physical  invasion  of  the  thing  which  is 
claimed  to  have  been  injured,  and  that  the 
complaint  in  this  case,  especially  construed 
in  connection  with  the  proof  which  was 
made,  and  which  tended  to  elucidate  the 
character  of  the  damages  claimed,  plainly 
shows  that  there  was  no  such  physical  inva- 
sion, and  that  the  damages  resulting  were 
incidental  and  consequential. 

Inasmuch  as  it  is  conceded  in  the  reply 
that  the  action  was  not  brought  within  two 
years  from  the  expiration  of  respondents' 
lease,  it  will  be  impossible  for  the  respond* 
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ents  to  recover,  and  the  judgment  will  be 
versed,  with  instructiona  to  dismiss  th«  ac- 
tion. 

Rudkln,  Ch.  J.,  and  Crow,  Parker,  and 
Mount,  JJ.,  concur. 


GEORGIA    SUPREME    COURT. 

SARAH  IRELAND,  Plff.  in  Err^ 

V. 

I*  H.  DYER,  Admr.,  etc.,  of  S.  B.  Dyer, 

Deceased. 

(133  Ga.  861,  67  8.  E.  195.) 

Descent  ^  advancement  to  daughter  — 
gift  to  husband. 

1.  A  deed  of  gift  by  a  father-in-law  to  his 
son-in-law,  accepted  by  the  latter,  which 
contains  a  provision  clearly  indicating  that 
it  was  the  intention  of  the  grantor  that  the 
property  so  conveyed  was  to  be  an  advance- 
ment to  bis  daughter,  the  wife  of  the  gran- 
tee, is  an  advancement  to  her,  notwithstand- 
ing she  may  have  been  ignorant^  not  only  of 
the  fact  that  the  deed  contained  such  a 
provision,  but  even  of  the  existence  of  the 
deed  altogether. 

Trial  —  direction  of  Terdtct  —  evidenco 
•—  safflciency. 

2.  Under  the  evidence  in  the  case,  the 
jury  could  have  found  that  the  plaintiff  hod 
not  received  her  distributive  share  of  the 
estate,  after  deducting  from  that  distribu- 
tive share  the  value  of  the  advancement 
made  to  her,  and  therefore  it  was  error  for 
the  court  to  direct  a  verdict  in  favor  of  the 
defendant. 

(February  21,  1010.) 

Headnotes  by  Beck,  J. 

Note.^Oift  to  one  spouse  hff  parent  of 
the  other  as  advancement  or  adenmk^ 
Uon» 

As  used  in  this  note,  the  term  "advance- 
ment" will  be  considered  as  including  only 
cases  of  intestacy.  Under  the  head  of 
"ademption*'  will  be  grouped  eases  where  the 
donor  died  testate,  although  the  g^ft,  in 
some  of  the  cases,  may  have  been  described 
as  an  advancement. 

AdvancemeniL 

Whether  lands  or  other  property  given  to 
a  son-in-law  are  intended  as  an  advancement 
to  the  daughter  is  usually  a  question  of  fact 
under  all  the  circumstances.  Carpenter  t. 
Coats,  183  Mo.  52,  81  S.  W.  1089;  Rains 
V.  Hays,  2  Tenn.  Ch.  669. 

A  gift  of  money  or  other  personalty  to  a 
husband  by  a  parent  of  the  wife,  while  the 
latter  is  still  living,  will  ordinarily  be 
treated  as  an  advancement  to  the  wife.  Wil- 
son V.  Wilson,  18  Ala.  176;  Lindsay  v. 
Piatt,  9  Fla.  150;  Towles  v.  Round  tree,  10 
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ERROR  to  the  Superior  Court  for  Walk- 
er County  to  review  a  judgment  entered 
on  a  directed  verdict  for  defendant  in  an  ac- 
tion brought  to  recover  a  share  of  the  estate 
of  S.  B.  Dyer,  deceased,  to  which  plaintiff 
alleged  she  was  entitled  as  heir  at  law*  Be- 
versed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  R.  M.  W.  Glenn  and  F*  W. 
Copland  for  plaintiff  in  error. 

Mr.  James  P*  Shattnck  for  defendant  in 
«rror. 

Beck,  J.,  delivered  the  opinion  of  the 
«ourt: 

Sarah  Ireland  brought  suit  against  L.  H. 
Dyer,  administrator  of  S.  B.  Dyer,  deceased, 
to  recover  her  interest  as  distributee  and 


heir  at  law  of  the  estate  of  said  S.  B.  Dyer, 
who  was  the  plaintiff's  father.  It  was  alleged 
and  admitted  that  there  were  several  thous- 
and dollars  belonging  to  the  estate  in  the 
hands  of  the  administrator,  which  had  not 
been  distributed.  The  defense  relied  on  was 
that  S.  B.  Dyer,  prior  to  his  death,  had  giv* 
en  to  the  plaintiff,  or  to  her  husband  for 
her,  or  to  her  jointly  with  her  husband,  a 
certain  portion  of  his  real  estate,  as  an  ad- 
vancement out  of  his  estate,  and  further, 
that  the  land  so  conveyed  was  intended  to 
be  and  was  accepted  as  the  plaintiff's  en- 
tire interest  in  his  estate.  The  court  so 
construed  the  deed  and  the  evidence,  and  di- 
rected the  jury  to  return  a  verdict  for  the 
defendant.  The  plaintiff  moved  for  a  new 
trial,  which  being  denied,  she  excepted. 


Fla.  299;  Baker  v.  Leathers,  3  Ind.  558; 
Barber  v,  Taylor,  9  Dana,  84;  Williams  v. 
Bftrnes,  5  Ky*  L.  Rep.  925;  Groom  v.  Thora- 
«0M,  13  Ky.  L.  Rep.  223,  16  S.  W.  369;  Sad- 
ler V.  Hufflieimer,  11  Ky.  L.  Rep.  670,  12  S. 
W.  716;  Conner  v.  Cruzan,  14  Ky.  L.  Rep. 
S59;  Dilley  v.  Love,. 61  Md.  003;  McCabe  v. 
Brosenne,  107  Md.  490,  69  Atl.  259;  Rogers 
V.  Mayer,  59  Miss.  524 ;  Gaston  v.  Robards,  9 
Ky.  L.  Rep.  722;  Carter  v.  Rutland,  2  N.  C. 
(1  Hayw.)  97;  Bridgers  v.  Hutchins,  33  N. 
C.  (11  Ired.  L.)  68,  Dittoe  v.  Cluney,  22 
Ohio  St.  436;  Wentz  v.  Dehaven,  1  Serg.  & 
R.  312;  Hayden  v.  Mentzer,  10  Serg.  &  R. 
329;  Hartwell  v.  Rice,  1  Gray,  687,  Peale  v. 
Thurmond,  77  Va.  763;  McDearman  v.  Hod- 
nett,  83  Va.  281,  2  S.  E.  643;  Weyland  v. 
Weyland,  2  Atk.  632.  Contra: — Jones  v. 
Spaight,  6  N.  C.  (2  Murph.)  89;  Dixon  v. 
Coward,  57  N.  C.  (4  Jones,  Eq.)  354;  Banks 
V.  Shannonhouse,  61  N.  C.  (Phill.  L.)  284 
(as  to  real  estate,  and  distinguishing  the 
case  of  personalty) ;  Rains  v.  Hays,  2  Tenn. 
Ch.  669,  affirmed  in  6  Lea,  303,  40  Am.  Rep. 
59. 

The  same  rule  has  also  been  applied  in 
the  case  of  an  advancement  of  real  estate 
to  a  son-in-law.  Barber  v.  Taylor,  supra; 
Stevenson  v.  Martin,  11  Bush,  485;  Dilley 
V.  Love,  supra;  Bruce  v.  Slemp,  82  Va.  352, 
4  S.  E.  692;  Roberts  v.  Coleman,  37  W.  Va. 
143,  16  S.  E.  482. 

And  to  a  daughter-in-law.  Palmer  v. 
Culbertson,  143  N.  Y.  213,  38  N.  E.  199. 

It  has  been  held  that,  if  an  advancement 
IS  made  by  an  ancestor  to  the  husband  of 
his  daughter,  it  cannot  be  charged  against 
her  in  the  distribution  of  his  property,  un- 
less she  knew  of  such  advancement  to  her 
husband  and  of  the  intention  of  the  gift  to 
her,  and  acquiescence  therein.  Boyer  v. 
Boyer,  7  Ohio  N.  P.  153;  contra,  Lindsay 
V.  Piatt,  supra. 

The  receipt  of  property  by  the  husband, 
which  would  otherwise  have  the  effect  of  an 
advancement  to  the  wife,  will  not  be  pre- 
vented from  having  such  effect  by  modern 
married  women's  acts.  Lindsay  v.  Piatt; 
Towles  V.  Roundtree;  and  McDearman  v. 
Hodnett, — supra. 

The  cancelation  by  a  fatner-in-law  of  a 
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debt  due  him  by  his  son-in-law,  or  the  pay- 
ment of  a  son-in-law's  deot  in  accordance 
with  an  agreement  with  the  latter  that  the 
transaction  shall  be  considered  an  advance- 
ment to  the  wife,  makes  the  amount  of 
such  debt  an  advancement  which  ought  to  be 
brought  into  hotchpot.  Lindsay  v.  Piatt; 
Towles  v.  Roundtree;  Bridgers  v.  Hutchins ; 
and  Wentz  v.  Dehaven, — supra. 

But  where  an  intestate  conveyed  land  to 
his  son-in-law,  who  executed  notes  for  its 
value,  and  the  latter  stripped  the  land  of 
timber  and  failed  to  pay  the  notes,  and  the 
intestate  accepted  a  reconveyance  as  a  sta- 
isfaction  ol  the  indebtedness,  and  canceled 
the  notes,  the  daughter  cannot  be  charged 
with  the  value  of  the  timber  as  an  advance- 
ment. Myers  v.  Brown,  33  Ky.  L.  Rep.  625, 
110  S.  W.  402. 

And  payments  made  by  an  ancestor  on 
the  house  of  the  wife  of  a  deceased  son  will 
not  be  considered  as  advancements  to  the 
children  of  such  deceased  son,  though  the 
ancestor  made  entries  in  a  book  kept  by 
him  to  the  effect  that  they  were  to  be  con- 
sidered advancement.  Bpone  v.  Thorns- 
bury,  21  Ky.  L.  Rep.  368,  51  S.  W.  663. 

The  fact,  however,  that  the  daughter,  ow- 
ing to  mismanagement  or  otherwise,  never 
received  any  actual  benefit  from  the  ad- 
vancement, will  not  prevent  its  taking  effect 
as  such.    Barber  v.  Taylor,  supra. 

The  fact  that  a  father,  even  at  the  re- 
quest of  his  daughter,  sold  lands  which  he 
owned  to  procure  money  which  he  used  in  a 
lawful  way  to  procure  his  daughter's  hus- 
band's release  from  prison,  will  not  consti- 
tute an  advancement,  even  prima  facie. 
Booth  V.  Foster,  111  Ala.  312,  66  Am.  St. 
Rep.  62,  20  So.  366. 

If  an  executed  sift  is  made  to  a  son-in- 
law  after  the  death  of  the  daughter,  but  in 
accordance  with  an  agreement  made  prior 
to  her  death,  it  may  be  considerea  as  an  ad- 
vancement to  the  wife.  Barber  v*  Taylor, 
supra. 

Ademption. 

The  question  whether  money,  or  other 
property  or  consideration,  given  to  a  hus- 
band by  his  father-in-law,  is  to  be  treated  as 
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1.  The  deed  from  S.  B.  Dyer  to  his  son- 
in-law,  W.  W.  Ireland,  who  is  now,  and  was 
at  the  time  of  its  execution,  the  husband  of 
the  plaintiff  in  error,  contains  the  provision 
that  "the  above  deed  is  made  to  W.  W.  Ire- 
land and  his  wife,  Sarah,  as  her  interest 
in  my  estate."  Civil  Code  1895,  §  3475, 
reads  as  follows:  "A  memorandum  of  ad- 
vancements in  the  handwriting  of  the  par- 
ent, or  subscribed  by  him,  shall  be  evidence 
of  the  fact  of  advancement,  but  shall  not  be 
conclusive  as  to  the  valuation  of  the  proper- 
ty, unless  inserted  as  part  of  testator's  will 
or  referred  to  therein."  Considering,  there- 
fore, the  stipulation  in  the  deed  as  above 
quoted,  there  could  be  no  doubt,  if  the  con- 
veyance had  been  made  to  the  daughter  and 
received  by  her,  as  it  was  by  her  husband, 
that  the  property  thus  conveyed  would  have 
constituted  an  advancement  to  the  daugh- 
ter; and  the  fact  that  the  conveyance  was 
made  not  to  the  daughter,  but  to  her  hus- 
band, does  not  render  the  provision  in  the 
instrument  under  consideration  any  the  less 
an  advancement,  as  it  was  clearly  intended 
by  the  donor  to  be.  The  fact  that  the  prop- 
erty was  actually  received  by  the  son-in-law 
is    established.      Civil    Code    1895,    §    3474 


(which  was  §  2579  oi  the  Code  of  1882), 
is  as  follows:  "An  advancement  is  any  pro- 
vision by  a  parent  made  to  and  accepted  by 
a  child  out  of  his  estate,  either  in  money  or 
property,  during  his  lifetime,  over  and  above 
the  obligation  of  the  parent  for  maintenance 
and  education."  In  the  case  of  Holliday  ▼. 
Wingfield,  69  Ga.  206,  the  court,  construing 
this  section,  said:  "These  words  do  not 
mean  that  the  child  must  formally  accept 
the  provision  as  an  advancement;  that  .the 
parent  must  say  to  the  child,  'Now,  I  give 
you  this  as  an  advancement,'  and  the  child 
respond,  'I  accept  it  as  such.'  The  mean- 
ing is  that  the  child  must  receive  the  pro- 
vision, get  the  property  or  money  in  posses- 
sion, and  in  that  sense  accept  it,  take  it, 
keep  it.  The  very  next  section — ^2580 
[§  3475] — shows  that  the  meaning  given  by 
the  court  below  to  2579  cannot  be  correct 
That  section  (2580)  declares  that  'a  mem- 
orandum of  advancements  in  the  handwrit- 
ing of  the  parent,  or  subscribed  by  him, 
shall  be  evidence  of  the  fact  of  advancement, 
but  shall  not  be  conclusive  as  to  the  valua- 
tion of  the  property,  unless  inserted  as  a 
part  of  the  testator's  will  or  referred  to 
therein.'    It  does  not  matter  that  the  child 


satisfying  a  legacy  to  the  wife,  depends  on 
the  intention  of  the  testator.  M'Clure  v. 
Evans,  29  Beav.  425;  Park's  Estate,  4  Pa. 
Co.   Ct.   660. 

A  gift  to  a  legatee's  husband  made  after 
the  execution  of  the  will,  or  before  if  the 
will  directs  previous  advancements  to  be  de- 
ducted, will  ordinarily  be  considered  as  an 
ademption  of  the  legacy  to  the  daughter. 
Frye  v.  Avritt,  24  Ky.  L.  Rep.  183,  68  S.  W. 
420;  Strode  v.  Beall,  105  Mo.  App.  496,  79 
S.  W.  1019;  Wanamaker  v.  Van  Buskirk,  1 
N.  J.  Eq.  685,  23  Am.  Dec.  748;  Haglar  v. 
McCombs,  66  N.  C.  345;  Mast's  Appeal,  40 
Pa.  24;  Ferris  v.  Goodburn,  4  Jur.  N.  S. 
847. 

But  it  has  been  said  that  the  mere  fact 
that  a  gift  has  been  made  to  a  son-in-law 
will  not  of  itself  cause  it  to  be  considered 
as  an  ademption  of  a  legacy  to  his  wife.  Ra- 
venscroft  v.  Jones,  32  Beav.  669;  Hart  v. 
Johnson.  81  Ga.  734,  8  S.  E.  731. 

The  circumstances  may  show  that  a  per- 
sonal gift  to  the  husband  was.  intended,  and 
not  an  advancement  or  ademption  of  a  leg- 
acy. M'Clure  v.  Evans,  29  Beav.  422;  Ra- 
venscroft  v.  Jones,  supra. 

A  legacy  to  a  daughter  will  not  be  con- 
sidered adeemed  by  a  subsequent  gift  to  the 
son-in-law  after  the  daughter's  marriage, 
when  nothing  was  said  abuut  it  being  in 
lieu  of  the  legacy.    Hart  v,  Johnson,  supra. 

Even  though  the  testator  should  subse- 
quently say,  in  the  absence  of  his  daughter 
and  son-in-law,  that  the  gift  was  intended  as 
an  ademption.    Ibid. 

Where  a  legacy  to  a  daughter  is  not  ab- 
solute, but  is  placed  in  trust  for  her  benefit, 
free  from  the  control  of  her  husband,  a  pay- 
ment to  her  husband  by  the  testator  ought 
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not  to  be  charged  on  her  separate  estate  or 
be  deducted  therefrom.  Ex  parte  Oakey,  1 
Bradf.  281;  Seagrist's  Appeal,  10  Pa.  424. 

Where  by  will  a  testator  directs  what 
charges  for  money  lent  to  his  children 
should  be  deducted  from  their  distributive 
share,  such  direction  is  not  applicable  to  a 
charge  against  a  son-in-law,  where  the  share 
of  the  estate  was  left  to  the  executor  in 
trust  for  the  sole  and  separate  use  of  the 
wife,  but  is  applicable  only  to  children  of 
the  testator.  Bird's  Estate,  2  Pars.  Sel.  Eq. 
Cas.  168. 

A  daughter-in-law  substituted  by  codicil 
as  legatee  for  testator's  son  will  take  the 
legacy  subject  to  advances  to  the  son.  Bueh* 
ler's  Appeal,  100  Pac.  385. 

Whether  money  loaned  to  a  son-in-law  is 
to  be  considered  as  a  gift  to  the  daughter, 
his  wife,  so  as  to  deduct  from  her  share  un- 
der  her  father's  will,  is  a  question  of  in- 
tention, the  burden  of  proof  being  on  the 
party  alleging  it  to  be  so.  Park's  Estate, 
supra. 

WMiere  a  father  loaned  money  to  his  sov, 
and  thereafter  accepted  a  bond  and  mortgage 
by  his  son's  wife  in  lieu  of  his  son's  resiwns- 
ibility,  a  subsequent  forgiving  of  the  debt, 
and  cancelation  of  the  note  and  mortgage, 
w^ill  not  constitute  an  advancement  to  the 
son  which  must  be  deducted  from  the 
amount  given  the  son  by  his  father's  will. 
Ex  parte  Middleton,  42  S.  C.  178,  20  S.  £. 
34. 

Gifts  of  money  made  to  a  husband  by  his 
father-in-law  before  the  date  of  his  will,  will 
not  be  charged  against  the  wife  as  an 
ademption  of  her  legacy.  Re  Lyon%  7C 
Iowa,  375,  30  N.  W.  642. 
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never  heard  of  this  memorandum,  that  he 
was  ignorant  of  it  altogether,  that  he 
thought  it  a  donation  from  affection,  and 
hence  never  accepted  it  as  an  advancement. 
The  mere  memorandum  of  the  parent  con* 
eludes  him  as  to  everything  except  the  valua- 
tion of  the  property." 

But  it  is  argued  that,  inasmuch  as  the 
gift  evidenced  by  S.  B.  Dyer's  deed,  if  it  was 
a  gift,  was  to  the  son-in-law,  and  not  to  the 
daughter,  of  the  donor,  it  cannot  be  charged 
to  her  as  an  advancement  in  the  distribution 
of  the  estate.  The  contention  thus  plainly 
stated  cannot  be  maintained.  While  we  have 
been  unable  to  find  any  decision  of  this  court 
covering  this  precise  question,  we  find  abun- 
dant authorities  in  the  decision  of  the 
courts  of  other  states  directly  adverse  to 
the  position  of  counsel  for  plaintiff  in  error. 
In  the  case  of  Bridgers  v.  Hutchins,  33  N.  C. 
(11  Ired.  L.)  68,  the  court  said:  "A  gift 
to  the  husband  during  coverture  is  undoubt- 
edly an  advancement  to  the  wife."  And  in 
Haglar  v.  McCombs,  66  N.  C.  345,  it  was 
said.  "It  can  scarcely  be  contended  that  a 
gift  of  property  to  a  son-in-law  would  not  be 
prima  facie  an  advancement  to  the  wife; 
and,  this  being  so,  no  reason  is  seen  why  the 
payment  of  the  husband's  debts  would  not 
be  equally  an  advancement,  and  no  reason 
is  seen  why  the  father's  having  become  sure- 
ty for  those  debts  should  make  the  payment 
the  lese  an  advancement."  In  the  case  of 
McDearman  v.  Hodnett»  83  Va.  281,  2  S.  E. 
643,  the  court,  referring  to  the  opinion  last 
cited,  said:  "The  appellant,  however,  con- 
tends that  these  principles  do  not  apply  in 
this  state  to  a  case  like  the  present,  because 
of  the  provisions  of  the  act  of  April  4,  1877, 
commonly  called  the  married  woman's  act 
/Acts  1876-77,  p.  333).  The  argument  is 
that  the  act  changed  the  relation  of  a  hus- 
band towards  his  wife  as  respects  her  prop- 
erty, which  is  no  longor  subject  to  his  dis- 
posal, or  to  the  payment  of  his  debts,  but  is 
to  be  possessed  and  controlled  by  her  as 
though  she  were  a  feme  sole.  This  may  be 
true,  but  we  do  not  perceive  that  it  affects 
the  question  before  us.  The  object  of  the 
act  is  to  secure  to  married  women  the  en- 
joyment and  control  of  their  property,  but 
not  to  interfere  with  the  dominion  over  and 
right  of  disposal  of  one's  property,  or  with 
the  general  law  as  respects  the  dealings  be- 
tween, parents  and  their  children,  or  the  dis- 
tribution of  decedents'  estates.  The  question 
of  advancements  is,  therefore,  not  touched 
or  in  any  way  influenced  by  the  act;  nor 
was  it  designed  to  have  any  such  influence." 
Similar  rulings  from  the  courts  of  other 
states  might  be  multiplied.  In  2  Am.  & 
Eng.  Enc.  Law,  &  Pr.  pp.  325-327,  it  is 
said:  "It  is  well  settled  by  the  authorities 
that  the  donor's  intention  is  the  controlling ' 
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principle  in  the  application  of  the  doctrine 
of  advancements,  and  that  whatever  the  do- 
nor intended  as  an  advancement  sliould  be  so 
considered,  without  regard  to  the  mode  of 
making  it  or  of  securing  the  actual  enjoy- 
ment of  it.  According  to  this  principle  it 
has  many  times  been  held  that  a  gift  to  a 
son-in-law  during  the  life  of  the  donee's  wife 
constitutes  an  advancement  to  the  wife,  and 
it  is  immaterial  that  the  daughter  does  not 
know  of  the  advancement  to  the  son-in-law, 
or  that,  by  reason  of  improper  investments 
or  otherwise,  the  daughter  does  not  in  fact 
derive  any  benefit  from  the  advancement. 
Thus  the  payment  by  a  father  of  his  son-in- 
law's  debts  may  constitute  an  advancement 
to  the  daughter.  ...  It  has  been  held 
that  the  married  women's  property  act,  se- 
curing to  them  their  separate  property,  did 
not  prevent  an  advancement  to  the  son-in- 
law  from  being  deemed  an  advancement  to 
the  daughter."  See  in  this  conection,  the 
cases  of  Lindsay  v.  Piatt,  9  Fla.  150;  Bruce 
V.  Slemp,  82  Va.  352,  4  S.  £.  692;  Dilley  v. 
Love,  61  Md.  603;  Wilson  ▼.  Wilson,  18 
Ala.  176;  Stewart  v.  Pattison,  8  Gill,  46; 
Barber  v.  Taylor,  0  Dana,  84;  Baker  v. 
Leathers,  3  Ind.  558;  1  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  774,  775;  14  Cyc.  Law  & 
Proc.  p.  166.  What  is  said  in  the  cases 
from  which  the  above  quotations  are  tak- 
en, and  those  which  are  cited,  renders  fur- 
ther elaboration  of  the  question  unnecessary. 

There  was  some  attempt  to  show  that 
Ireland  secured  possession  of  the  land  by  a 
purchase  from  Jim  Dyer,  the  son  of  S.  B. 
Dyer,  of  Jim  Dyer's  interest  in  the  proper- 
ty; but  there  is  absolutely  no  evidence  to 
show  that  the  latter  had  either  title  to,  or  the 
right  of  possession  of,  the  property  in  ques- 
tion; and  in  view  of  what  we  have  ruled 
above  as  to  the  effect  of  the  deed,  and  the 
further  fact  that  it  clearly  appears  that 
Ireland  received  and  accepted  the  deed  to 
this  property  from  his  father-in-law,  and 
went  into  possession  of  the  property,  the 
court  below  was  clearly  right  in  giving  to 
the  deed  the  construction  which  he  placed 
upon  it. 

2.  But  while,  as  shown  above,  we  agree 
with  the  trial  judge  in  his  construction  of 
the  deed  from  S.  B.  Dyer  to  W.  W.  Ireland, 
containing,  as  it  does,  the  provision  above 
set  forth,  it  still  does  not  appear  that  the 
direction  of  a  verdict  in  favor  of  the  de- 
fendant in  the  case  was  authorized  by  the 
evidence;  for,  if  the  evidence  introduced  by 
the  plaintiff  should  be  taken  as  true  (and 
of  its  effect  the  jury  were  the  sole  judges), 
the  plaintiff  had  not  received  her  distribu- 
tive share  of  the  estate,  as  shown  by  the 
uncontroverted  evidence,  after  deducting 
from  that  distributive  share  the  value  of 
the  advancement  at  the  time  of  the  convey- 
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ance;  and  the  rule  is  that  eyery  advance- 
ment.  unless  a  value  is  agreed  on  at  the  time 
of  its  acceptance,  shall  be  estimated  at  its 
value  at  the  time  of  the  advancement.  Civil 
Code  1895,  §  3478. 
Judgment  reversed. 

All  the  Justices  concur. 


IlililNOIS  SUPREME  COURT. 

THOMAS  J.  O'CALLAGHAN 

V. 

:    DELLWOOD  PARK  COMPANY,  Appt. 

(242  111.  336,  89  N.  E.  1005.  ) 

Carrier  —  scenic     railway  —  care    re- 
quired. 

1.  The  operator  of  a  scenic  railway  is 
bound  to  use  the  highest  degree  of  care  and 
caution  for  the  safety  of  its  patrons,  and 
do  all  that  human  care  and  foresight  can 
reasonably  do,  consistent  with  the  mode  of 
conveyance  and  the  practical  operation  of 
the  railway,  to  prevent  accidents  to  patrons 
while  riding  in  its  cars. 

Evidence  —  presumption  •—  scenic  rail- 
way —  erratic  operation. 

2.  The  sudden  stopping  of  a  car  on  a 
scenic  railway,  caused  apparently  by  some- 
thing on  the  track,  which  is  not  a  part  of 
its  ordinary  operation,  and  causes  a  pas- 
senger to  be  thrown  out  and  injured,  creates 
a  presumption  of  negligence  on  the  part  of 


the  owner,  sufficient  to  carry  t*  the  Jury 
the  question  of  liability  for  the  injury. 

Appeal  —  improbable  evidence  —  rl^lit 
to  disregard. 

3.  The  appellate  court,  in  reviewing  a  re- 
fusal to  direct  a  verdict  for  defendant  in 
an  action  to  recover  damages  for  personal 
injuries,  cannot  disregard  evidence  merely 
because  it  is  improbable. 

(Cartwright  and  Dunn,  J  J.,  dissent.) 
(October  26,  1909.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Appellate  Court,  Second  District, 
affirming  a  judgment  ot  the  Circuit  Court 
for  Will  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.    Affirmed. 

Statement  by  Carter,  J.: 

This  is  an  action  on  the  case  to  recover 
damages  for  injuries  which  the  appellee  sus- 
tained September  25,  1906,  at  Dell  wood 
park,  Will  county,  Illinois,  by  being  thrown 
from  a  "scenic  railway"  operated  by  the 
appellant.  On  the  trial  before  a  jury  in 
the  circuit  court  of  Will  county,  a  verdict 
I  was  returned  for  $1,600  against  (.ppellant. 
Appellee  was  required  by  the  trial  court  to 
remit  $400,  and  judgment  was  then  entered 
for  $1,200.  This  judgment,  on  appeal  to  the 
appellate  court,  was  affirmed.  Appellant 
thereupon  prayed  this  appeal. 


Note.  —  Liahility  of  operator  of  scenic 
ran  road  or  similar  device  to  passen- 
gers. 

In  Lumsden  v.  L.  A.  Thompson  Scenic  R. 
Co.  130  App.  Div.  209,  114  N.  Y.  Supp.  421, 
it  was  held  that  a  corporation  operating  a 
scenic  railway  by  the  use  of  cars  which, 
after  being  drawn  up  a  steep  incline,  were 
allowed  by  the  force  of  gravity  to  descend 
steep  and  abrupt  declines  along  a  devious 
track,  was  not  guilty  of  negligence  in  fail- 
ing to  notify  a  passenger  who  knew  the 
general  nature  of  the  ride  which  she  was 
about  to  take,  that  she  must  hold  onto  the 
car,  and  not  fall  o|f.  The  court  said  that 
it  was  the  case  of  a  person  putting  himself 
in  a  position  of  obvious  danger  for  the  pur- 
pose of  receiving  the  sensation  caused  by 
the  sudden  and  violent  motion  of  the  car, 
and  that  such  person  assumes  the  risk  of 
the  ride  caused  by  the  usual  and  expected 
motion  of  the  car.  The  court  called  atten- 
tion to  the  facts  that  the  evidence  showed 
that  plaintiff  selected  her  own  seat,  and 
voluntarily  placed  herself  in  a  position  in 
the  car  from  which  she  was  thrown  by  a 
sudden  forward  lurch,  and  that  there  was 
no  evidence  in  the  case  to  show  that  the  car 
was  out  of  order,  or  that  the  lurch  or  jerk 
that  happened  when  plaintiff  fell  was  un- 
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usual,  or  that  it  was  anything  more  than 
must  have  been  anticipated  by  one  using 
the  appliance. 

In  Knottnerus  v.  North  Park  Street  R. 
Co.  93  Mich.  348,  17  L.R.A.  726,  53  N.  W. 
529,  it  was  held  that  the  owners  of  a  pleas- 
ure resort  did  not,  by  granting  permission 
to  another  to  operate  a  roller  coaster,  be- 
come insurers  against  accidents  to  persons 
patronizing  the  leasee,  or  become  liable  for 
his  carelessness.  The  court  said:  "A  rol- 
ler coaster  is  not  a  snare  or  an  explosive. 
It  is,  in  and  of  itself,  notice  of  its  charac- 
ter and  purpose.  Its  presence  and  operation 
involve  no  danger  to  those  who  keep  away 
from  it." 

Washington  Luna  Park  Co.  v.  Goodrich 
(Va.)  66  S.  E.  977,  is  a  case  in  which  a 
collision  between  two  cars  on  a  roller  coast- 
er operated  by  defendant  in  a  negligent  and 
careless  manner  injured  plaintiff,  who  was 
riding  aa  a  passenger  for  hire  in  one  of 
the  cars.  It  was  merely  held  that  the  de- 
claration was  not  demurrable. 

Upon  the  general  question  of  the  liability 
of  one  main£iining  a  place  of  amusement  to 
whieh  the  public  is  invited  for  safety  of 
persons  visiting  tl»e  premises,  see  note^ 
to  Higgins  v.  Franklin  Countv  Agri.  Soc.  3 
L.R.A.(N.S.)  1132;  and  Blakclev  v.  White 
Star  Line,    19   L.R.A.(N.S.)    772. 
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Dell  wood  park  is  an  amusement  resort 
managed  by  appellant.  On  the  evening  of 
r  the  day  in  question,  the  appellee,  with  Wil- 
liam Kirby,  went  to  the  park,  and  about 
9  o'clock,  each  having  paid  the  regular  fare 
of  6  cents,  took  the  front  seat  in  a  car.  The 
scenic  railway  is  approximately  2,000  feet 
in  length,  and  the  cars  upon  it  are  shaped 
somewhat  like  a  cutter  or  sleigh,  having  two 
seats,  each  capable  of  holding  two  adults  or 
three  children.  The  back  of  the  front  seat 
was  high  enough  to  furnish  a  protection  for 
those  in  the  back  seat,  while  for  the  protec- 
tion of  the  persons  riding  on  the  front  sent 
there  was  an  iron  bar  turning  on  a  swivel, 
which  was  elevated  to  permit  persons  to 
take  their  seats,  s^nd  was  then  drawn  down 
over  their  laps.  This  was  about  waist  high 
when  a  person  was  seated,  and  could  be 
held  onto  by  the  passenger  to  steady  him 
during  the  ride.  Under  each  car  were  four 
wheels,  flat  and  without  flanges,  running 
upon  a  maple  rail  about  0  inches  wide, 
which  was  laid  upon  a  plank  or  timber  about 
2  inches  thick,  resting  on  cross-ties.  On 
each  side  of  the  track  were  guide  boards 
16  or  18  inches  high,  also  a  2-inch  plank 
and  a  maple  strip  to  guide  the  side  wheels. 
On  each  side  of  the  oar  were  two  guide 
wheels,  which  played  against  these  maple 
strips.  The  cars  ran  by  gravity  the  greater 
part  of  the  distance.  A  part  of  the  way 
the  railway  was  upon  trestlework  elevated 
considerably  above  the  ground.  Passengers 
entered  the  car  at  a  platform  which  was  lo- 
cated on  the  upper  edge  of  a  valley,  and 
was  some  42  feet  above  the  lowest  point  in 
the  tracks.  After  they  were  seated,  the  car 
was  started  by  hand,  and  then  propelled 
by  an  endless  chain  up  an  incline,  when  it 
was  released  from  the  endless  chain  and 
dropped  15  feet  down  a  sharp  incline,  there- 
by gaining  the  principal  momentum  for  the 
trip.  At  several  places  the  track  ran  up 
over  a  short  artificial  hill,  and  then  dropped 
again.  The  road  was  circuitous,  and  con- 
tained numerous  curves.  TJm  cars  reached 
the  foot  of  the  incline  almost  directly  below 
the  starting  point,  and  were  then  drawn  by 
an  endless  chain  up  an  incline  to  the  start- 
ing platform.  Nearly  at  the  end  of  the  por- 
tion of  the  road  traveled  by  the  force  of 
gravity  were  two  appliances  called  "brakes," 
located  some  distance  apart,  each  operated 
by  a  man,*  and  intended  to  reduce  the  speed 
of  the  car,  the  second  brake  so  checking  it 
that  the  car  could  be  caught  by  the  endless 
chain  and  carried  again  to  the  starting 
point.  On  the  night  of  the  accident,  seven 
cars  were  in  operation,  running  at  equal 
distances  apart,  taking  a  little  less  than  two 
minutes  to  make  the  circuit.  None  of  the 
cars  were  accompanied  by  persons  in  charge. 
After  appellee  and  Kirby  had  been  seated 
26  L.R.A.(N.S.) 


in  the  front  end  of  the  car,  as  heretofore 
stated,  and  it  had  gone  down  the  first  de- 
clivity, the  car  came  to  a  sharp  curve  some 
500  feet  from  the  starting  point  and  6  feet 
above  the  ground.  They  both  testified  that 
the  motion  of  the  car  was  suddenly  checked, 
Kirby  stating  that  the  car  was  just  barely 
moving,  and  afterwards  testifying  that  it 
stopped;  appellee  testified  that  it  stopped, 
but  afterwards  that  he  did  not  know 
whether  it  had  stopped  or  not.  Both  of 
them  stated  that  there  was  a  grinding  noise 
underneath.  Kirby  said  that  it  sounded 
as  if  they  were  passing  over  stone  and 
gravel,  while  the  appellee  likened  it  to 
something  hanging  to  the  side  or  bottom 
of  the  car.  The  latter  sat  on  the  left- 
hand  side,  which  was  the  outside  of  the 
curve,  and  had  hold  of  the  handle  bar  with 
his  left  hand.  When  the  car  was  thus  sud- 
denly checked  on  the  curve,  appellee  was 
thrown  out  of  the  car  and  fell  on  the  stones 
underneath,  while  Kirby  was  pitched  for- 
ward over  the  handle  bar,  but  remained  in 
the  car,  which  immediately  resumed  its  mo- 
tion. When  it  reached  the  second  brake  at 
the  bottom  of  the  incline,  Kirby  got  out 
and  hurried  across  to  where  appellee  had 
fallen,  and  found  him  lying  on  the  stones, 
seriously  hurt  about  the  face  and  mouth. 
Kirby  testified  that  appellee  was  conscious, 
while  appellee  and  an  employee  of  appellant 
who  was  there  at  the  time  testified  that  he 
was  unconscious.  Portions  of  the  park  were 
lighted  by  electricity,  but  the  place  where 
this  accident  happened  was  in  darkness,  and 
there  was  no  eyewitness  to  it  except  Kirby 
and  appellee.  Employees  of  appellant  testi- 
fied that  all  of  the  cars  had  been  inspected 
on  the  morning  oi  that  day,  and  were  then 
in  good  order,  and  were  again  inspected  a 
short  time  after  the  accident  and  nothing 
found  wrong;  that  the  next  morning  the 
track  was  inspected  at  the  place  of  the  ac- 
cident, and  there  was  nothing  there  to  indi- 
cate what  had  caused  it. 

Mr.  S.  Meers  for  appellant. 

Mr.  J.  W.  D'Arcy,  for  appellee: 

The  rule  applicable  to  common  carriers 
of  passengers,  such  as  railways,  and  persons 
owning  elevators,  requiring  the  exercise  of 
the  highest  degree  of  care  consistent  with 
the  practical  operation  of  the  road  and  the 
mode  of  conveyance,  applies  to  scenic  rail- 
ways. 

Hartford  Deposit  C5o.  v.  Sollitt,  172  111. 
222,  64  Am.  St  Rep.  36,  50  N.  E.  178; 
Springer  v.  Ford,  189  111.  430,  52  L.R.A.  930, 
82  Am.  St.  Rep.  464,  59  N.  E.  953;  Chicago 
Exch.  Bldg.  Co.  V.  Nelson,  197  111.  334,  64 
N.  E.  369;  Treadwell  v.  Wbittier,  80  Cal. 
575,  5  L.R.A.  498,  13.  Am.  St.  Rep.  176,  22 
Pac.  226 ;  Pell  v.  Joliet,  P.  &  A.  R.  Co.  238 
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111.  510,  87  N.  E.  542;  Lake  Street  Elev. 
R.  Go.  v.  Burgess,  200  III.  628,  66  N.  E. 
215. 

A  prima  facie  case  of  negligence  was  made 
out  by  showing  the  happening  of  the  ac- 
cident and  injury. 

Chicago  City  R.  Co.  y.  Smith,  226  111.  182, 
80  N.  E.  716;  New  York,  C.  A  St.  L.  R. 
Co.  V.  Blunienthal,  160  111.  48,  43  N.  E.  809; 
Pennsylvania  Co.  v.  Roy,  102  U.  8.  455,  2G 
L.  ed.  343;  Chicago  &  A.  R.  Co.  v.  Pills- 
bury,  123  111.  9,  5  Am.  St.  Rep.  483,  14  N. 
E.  22;  Chicago  Union  Traction  Co.  v.  Giese, 
229  111.  263,  82  N.  E.  232;  North  Chicago 
Street  R.  Co.  ▼.  Cotton,  140  111.  486,  29  N. 
E.  899;  Hill  v.  Chicago  City  R.  Co.  127  111. 
App.  152;  Quincy  Gas  &  Electric  Co.  v. 
Schmitt,  123  111.  App.  647;  Illinois  C.  R.  * 
Co.  V.  Phillips,  55  111.  199;  Schaller  v.  In- 
dependent Brewing  Asso.  225  111.  492,  80  N. 
E.  334;  Illinois  C.  R.  C.  v.  Prickett,  210  111. 
140,  71  N.  E.  435,  109  111.  App.  468. 

The  rule  applied  to  carriers  of  passengers 
is  not  a  special  rule,  to  govern  only  their 
conduct,  but  it  is  a  general  rule,  which  may 
be  applied  whereve'r  the  circumstances  im- 
pose upon  one  party  alone  the  obligation  of 
special  care. 

Cooley,  Torts,  655;  North  Chicago  Street 
R.  Co.  V.  Cotton,  supra;  Hamilton  v.  The 
William  Branfoot,  48  Fed.  914;  Mullen  v. 
St.  John,  57  N.  Y.  568,  15  Am.  Rep.  530; 
Lyons  v.  Rosenthal,  11  Hun,  46;  Smith  v. 
British  &  N.  A.  Royal  Mail  Steam  Packet 
Co.  86  N.  Y.  408;  Gerlach  v.  Edelmeyer,  35 
Jones  &  S.  292;  Briggs  v.  Oliver,  4  Hurlst. 
&  C.  407;  John  Morris  Co.  v.  Burgess,  44 
111  App.  27 ;  Payne  v.  Halstead,  44  111.  App. 
97;  Volkmar  v.  Manhattan  R.  Co.  134  N.  Y. 
418,  30  Am.  St.  Rep.  678,  31  N.  E.  870; 
Simson  v.  London  General  Omnibus  Co.  L. 
R.  8  C.  P.  390. 

Carter,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  contends  that  the  trial  court 
erred  in  giving  two  instructions  at  the  re- 
quest of  appellee,  holding,  in  efl'ect,  that  it 
was  the  duty  of  the  appellant,  in  operating 
the  scenic  railway,  to  exercise  the  highest 
degree  of  care  and  caution  for  the  safety 
of  its  passengers,  and  to  do  all  that  hu- 
man foresight  and  vigilance  could  reasonably 
do,  consistent  with  the  mode  of  conveyance 
and  the  practical  operation  of  the  railway, 
to  prevent  accidents  to  passengers  while 
riding  on  its  cars.  This  is  the  rule  laid 
down  in  this  state  as  to  common  carriers. 
Frank  Parmelee  Co.  v.  Whtclock,  224  111. 
194,  79  N.  E.  652;  North  Chicago  Street 
R.  Co.  V.  Polkey,  203  111.  225,  67  N.  E.  793; 
West  Chicago  Street  R.  Co.  v.  Tuerk,  193 
111.  385,  01  N.  K.  J087;  Chicago  &  A.  R.  Co. 
V.  Pillsbury,  123  111.  0,  5  Am.  St.  Rep.  483, 
26  L.R.A.(N.S.) 


14  N.  E.  22.  We  have  also  held  that  persona 
operating  passenger  elevators  in  buildings 
are  charged  with  the  same  high  degree  of 
care.  Hartford  Deposit  Co.  v.  Sollitt,  172 
111.  222,  64  Am.  St  Rep.  35,  50  N.  E.  178; 
Chicago  Exch.  Bldg.  Co.  v.  Nelson,  397  111. 
334,  64  N.  E.  369 ;  Steiskal  v.  Marshall  Field 
&  Co.  238  111.  92,  87  N.  E.  117.  In  Tread- 
well  ▼.  Whittier,  80  Cal.  ^74,  5  L.R.A.  498, 
13  Am.  St.  Rep.  175,  22  Pac.  266,  the  court, 
in  discussing  the  measure  of  care  required 
of  persons  operating  elevators  in  buildings 
for  the  carrying  of  passengers,  stated  that 
''the  utmost  care  and  diligence  must  be 
used  by  persons  engaged  in  such  employ- 
ments to  avoid  injury  to  those  they  carry. 
The  care  and  diligence  required  is  propor- 
tioned to  the  danger  to  the  persons  carried. 
In  pfDportion  to  the  degree  of  danger  to 
others  must  be  the  care  and  diligence  to  be 
exercised.  Where  the  danger  is  great,  the 
utmost  care,  and  diligence  must  be  em- 
ployed. In  such  cases  the  law  requires  ex- 
traordinary care  and  diligence."  This  doc- 
trine was  quoted  with  approval  by  this 
court  in  Springer  v.  Ford,  189  111.  430,  52 
L.R.A.  930,  82  Am.  St.  Rep.  464,  59  N.  £. 
953.  Why  is  not  this  rule  applicable  to 
those  operating  cars  upon  a  scenic  railway, 
such  as  the  one  here  in  question  T  The  pas- 
sengers carried  therein  are  subject  to  great 
risk  of  life  and  limb.  The  steep  inclines, 
sharp  curves,  and  great  speed  necessarily  are 
sources  of  peril. 

The  argument  of  appellant,  that  the  char^ 
acter  of  this  scenic  railway  was,  of  itself, 
notice  of  the  danger  to  its  passengers;  that 
its  presence  and  operation  involved  no  dan- 
ger to  those  who  kept  away  from  it ;  that  in 
this  regard  it  differed  from  steam  or  elec- 
tric railways  or  passenger  elevators  in 
buildings;  and  that  therefore  such  railway 
should  not  be  held  a  common  carrier, — does 
not  appeal  to  us.  Should  the  motive  which 
causes  a  person  to  take  passage  make  any 
difference  as  to  the  degree  of  responsibility 
with  which  the  carrier  is  charged?  Pas- 
senger elevators  are  frequently  operated  in 
buildings  in  order  to  convey  persons  to  some 
vantage  point  where  they  can  overlook  a 
great  city  or  some  other  object  of  interest, 
and  trips  on  electric  cars  are  often  made 
solely  for  pleasure. 

The  precise  question  now  under  discus- 
sion has  not  been  decided  by  this'court,  and 
our  attention  has  not  been  called  to  any  case 
where  the  degree  of  care  and  responsibility 
resting  upon  those  managing  a  railway  of 
this  kind  has  been  considered.  The  nearest 
in  point,  perhaps,  is  Knottncrnus  v.  North 
Park  Street  R.  Co.  93  Mich.  348,  17  L.R.A. 
726,  53  N.  W.  529.  ITiat  was  as  to  the 
operation  of  a  roller  coaster,  and  the  street 
railway  company,  while  it  owned  the  amuse- 
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ment  park  where  the  coaster  was  being  op- 
erated did  not  own  or  operate  the  device 
itselfi  Many  of  the  authorities  cited  by  ap- 
pellant discusB  only  the  responsibility  and 
degree  of  care  required  of  the  managers  and 
operators  of  ordinary  places  of  amusement, 
and  not  the  care  required  in  the  operation  of 
scenic  railways  or  other  amusement  contriv- 
ances in  the  nature  of  common  carriers.  See 
Williams  v.  Mineral  City  Park  Asso.  5  A.  & 
£.  Ann.  Cas.  024,  and  note  (128  Iowa,  32,  1 
L.R.A.{N.S.)  427,  111  Am.  St.  Rep.  184,  102 
N.  W.  783);  Scanlon  v.  Wedger,  16  L.R.A. 
305,  and  note  (156  Mass.  462,  31  N.  £.  642) 
Brotherton  v.  Manhattan  Beach  Improv.  Co. 
48  Neb.  563,  33  L.R.A.  508,  58  Am.  St.  Rep. 
700,  67  N.  W.  479;  Hallyburton  v.  Burke 
County  Fair  Asso.  110  N.  C.  526,  388  L.  R.A. 
156,  26  S.  E.  114.  We  think  not  only  by 
fair  analogy,  but  on  reason  and  sound  pub- 
lic policy,  appellant  should  be  held  to  the 
same  degree  of  responsibility  in  the  manage- 
ment of  the  railway  in  question  as  a  com- 
mon carrier. 

At  the  close  of  plaintiff's  evidence,  and 
also  at  the  close  of  the  case,  counsel  for  the 
appellant  moved  to  instruct  the  jury  to 
find  for  the  defendant  on  the  ground  that 
there  was  no  evidence  to  support  the  charge 
of  negligence  as  made  in  the  declaration. 
Appellant  insists  that  the  recent  case  of 
Lumsden  v.  Thompson  Scenic  R.  Co.  130 
App.  Div.  209,  114  N.  Y.  Supp.  421,  upholds 
its  contention  on  this  question.  We  do  not 
deem  that  case  in  point,  as  there  no  unusual 
or  extraordinary  motion  of  the  car  was 
shown  by  the  proof,  and  there  was  no  evi- 
dence that  anything  happened  upon  the  trip 
which  was  not  usual  and  made  necessary  by 
such  ordinary  motion.  Here  there  was  a 
sudden  stop  testified  to  by  appellee  and  his 
companion,  caused,  apparently,  by  something 
on  the  track.  It  is  very  clear  from  the  tes- 
timony that  this  was  an  unusual  occurrenc3. 
A  presumption  of  negligence  has  been  held 
to  exist  against  the  carrier  in  cases  where 
the  accident  has  been  caused  by  a  sudden 
jerk  of  the  train.  Chicago  City  R.  Co.  v. 
Rood,  103  111.  477,  54  Am.  St.  Rep.  478, 
45  N.  E.  238;  Dougherty  v.  Missouri  R.  Co. 
81  Mo.  325,  51  Am.  Rep.  239 

If  the  injury  of  a  passenger  is  caused  by 
apparatus  wholly  under  the  control  of  a 
carrier  and  furnished  and  managed  by  it, 
and  the  accident  is  of  such  a  character  that 
it  would  not  ordinarily  occur  if  due  care  is 
used,  the  law  raises  a  presumption  of  negli- 
gence. This  presumption  arises  from  the 
nature  of  the  accident  and  the  attending 
circumstances,  and  not  from  the  mere  fact 
of  the  accident  itself.  Barnes  v.  Danville 
Street  R.  Co.  235  111.  566,  126  Am.  St.  Rep. 
237,  85  N.  E.  921 ;  Chicago  Union  Traction 
Co.  V.  Giese,  229  IlL  260,  82  N.  E.  232;  Chi- 
26  L.R.A.(N.S.) 


cago  City  R.  Co.  v.  Rood,  supra.  We  think 
the  proof  offered  on  behalf  of  the  appellee 
brings  this  case  squarely  within  the  rule 
laid  down  in  these  decisions.  Appellant  was 
charged  with  the  responsibility  of  a  com- 
mon carrier.  Appellee  had  paid  his  fare  and 
was  riding  in  a  car  of  the  railway  in  charge 
of  appellant.  The  testimony  on  behalf  of 
appellee  tends  to  show  that  he  was  using 
due  care,  and  that  the  injury  was  caused  by 
apparatus  wholly  under  the  control  of  ap- 
pellant and  furnished  and  managed  by  it, 
and  that  the  accident  was  of  such  character 
that  it  would  not  ordinarily  occur  if  duo 
care  had  been  usad  by  appellant  in  the 
management  of  its  railway.  This  is  suf- 
ficient prima  facie  proof  of  negligence  to 
impose  upon  appellant  the  onus  of  rebutting 
it.  On  this  proof  the  law  raises  a  presump- 
tion of  negligence. 

Counsel  for  appellant  earnestly  insists 
that  these  authorities  do  not  apply  in  this 
case,  and  bases  his  contention,  as  we  under- 
stand his  argument,  on  the  fact  that  the  evi- 
dence of  appellee  and  his  companion,  Kirby, 
is  so  unreasonable  that  it  should  be  rejected. 
Counsel  insists  that  the  proof  shows  that 
the  seven  cars  on  the  scenic  railway  at  the 
time  of  the  accident  were  running  about  ten 
seconds  apart,  and  that  if  the  car  carrying 
the  appellee  and  Kirby  had  been  stopped  or 
checked,  as  testified  to  by  them,  the  car 
following  would  have  bumped  into  it.  The 
argument  is  also  made  that  if  the  car  in 
which  appellee  was  riding  had  been  slowed 
up  or  stopped,  as  they  testified,  the  car, 
being  on  a  curve  at  the  time  of  the  accident, 
would  not  have  been  able  from  the  grade  to 
gain  enough  motion  to  reach  the  end  of  the 
line.  Appellant  insists  in  this  connection 
that  appellee  could  not  have  been  thrown 
out  of  the  car,  as  claimed  by  himself  and 
Kirby;  that  they  must  have  been  standing 
up  in  the  car  and  scuffling,  because  Kirby, 
when  the  car  reached  the  end  of  the  line, 
had  appellee's  hat  in  his  hand.  No  direct 
testimony  supports  such  a  conclusion,  and 
we  do  not  think  it  can  be  fairly  inferred 
from  any  evidence  in  the  record.  Conceding, 
for  the  sake  of  the  argument,  that  the  testi- 
mony of  appellee  and  his  associate  might, 
for  any  reason,  be  improbable,  we  cannot  on 
that  account  disregard  it.  In  the  recent 
case  of  Zetsche  v.  Chicago,  P.  &  St.  L.  R. 
Co.  238  111.  240,  244,  87  N.  E.  412,  413,  we 
considered  this  identical  question,  and  we 
there  said:  "The  appellate  court  and  the 
trial  judge  are  required  by  the  law,  upon 
the  question  being  properly  raised,  to  take 
into  consideration  the  element  of  improba- 
bility, and,  if  either  regards  the  verdict  as 
clearly  against  the  preponderance  of  the 
evidence,  a  new  trial  should  be  awarded. 
We  cannot,  upon  consideration  of  this 
67 
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motion,  reject  teBtimony,  unless  it  is  con- 
trary to  some  natural  law;  as,  for  example, 
evidence  that  on  a  certain  occasion  the  sun 
at  noontime  in  this  latitude  cast  a  shadow 
to  the  south."  It  appears  from  the  evidence 
that  the  rails  upon  which  these  cars  ran 
were  greasy  from  the  oil  and  grease  that 
fell  from  the  cnrs  and  that  the  bearings  of 
the  cars  were  frequently  oiled.  We  cannot 
say  from  the  record  before  us  that  it  would 
be  contrary  to  the  laws  of  nature,  even  if 
the  car  came  to  a  full  stop,  for  it  to  move 
on  again  on  account  of  the  grade  and  with- 
out being  bumped  by  the  car  coming  next 
behind  it.  The  proof  most  favorable  to  the 
appellee,  on  consideration  of  the  motion  to 
find  for  the  appellant,  stands  alone.  We 
can  consider  nothing  else.  Libby,  McNeill 
&  Libby  v.  Cook,  222  111.  206,  78  N.  E.  699; 
Pronskevitch  v.  Chicago  &  A.  R.  Co.  232 
III.  136,  83  N.  E.  546;  Rciter  v.  Standard 
Scale  &  Supply  Co.  237  III.  374,  86  N.  E. 
745. 

The  motion  for  a  prc-emptory  instruction 
was  properly  denied. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed.  | 

Cartwrlght  and  Dunn,  JJ.,  dissent. 

Petition  for  rehearing  denied  December  9, 
1009. 


ILLINOIS  SUPREME  COURT. 

WILLIAM  F.  BARKER 

v. 

CHICAGO,  PEORTAi  &  ST.  LOUIS  RAIL- 

WAY  COMPANY,  Appt. 

(243  111.  482,  90  N.  E.  1057.) 

Trial  —  Jury  —  negligence  —  unlocking 
derailing  device. 

3.  The  jury  must  decide  whether  or  not  a 
railroad  company  is  guilty  of  negligence  in 
maintaining  a  derailing  device  in  a  switch 
track  connecting  with  its  main  track,  so 
that  it  can  be  closed  by  anyone,  and  cars 
on  the  switch  run  out  on  to  the  main  track, 
where  they  can  come  into  collision  with  a 
passenger   train. 

Carrier  —  mall  —  public  service  —  ex- 
emption from  negligence. 

2.  A  railroad  company  in  carrying  the 
mail  is  not  a  public  officer  or  agent,  so  as  to 
be  exempt  from  liability  for  injuries  cauBed 
by  the  negligence  of  its  servants  which  re- 
sults in  injury  to  a  mail  clerk. 

Same  —  injury  to  mail  clerk  ^  liabili- 
ty. 

3.  A   railroad  company  is  liable   for  an 
injury  inflicted  \i\yon  a  postal  clerk  in  its 
mail  car  bv  the  negligence  of  its  employees, ' 
26  L.R.A.(N.S.) 


to  the  same  extent  as  to  a  passenger  for 
hire. 

(December  22, 1909.). 

APP£AL  by  defendant  from  a  Judgment 
of  the  Appellate  Courts  Third  District, 
affirming  a  judgment  of  the  Circuit  Court 
for  Sangamon  County  in  plaintiff's  favor  in 
an  action  brought  to  recover  damages  for 
personal  injuries  for  which  defendant  was 
alleged  to  be  responsible.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wilson,  Warren,  &  Cliild,  for 
appellant: 

Defendant  did  not  owe  plaintiff  the  high- 
est degree  of  care,  because,  in  transporting 
him,  it  was  not  acting  in  the  capacity  of  a 
common  carrier. 

Blank  v.  Illinois  C.  R.  Co.  182  IlL  332, 
65  N.  E.  332;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Hamler,  215  111.  625,  1  L.R.A.(N.S.)  674, 
100  Am.  St.  Rep.  187,  74  N.  E.  705,  3  A.  & 
E.  Ann.  Cas.  42;  Baltimore  &  0.  S.  W.  R. 
Co.  V.  Voigt,  170  U.  S.  498,  44  L.  ed.  560, 
20  Sup.  Ct.  Rep.  385. 

The  carriage  of  mail  is  purely  a  govern- 
mental function. 

Central  R.  &  Bkg.  Co.  v.  Lampley,  76  Ala. 
357,  62  Am.  Rep.  334;  Bankers'  Mut. 
Casualty  Co.  v.  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  05  L.R.A.  397,  64  C.  C.  A.  611, 

Note.  ^^  Liability   of  carrier  for  injury 
to  mail  cleric. 

This  note  is  supplementary  to  the  notes 
to  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Ket- 
ch am,  19  L.R.A.  339,  and  Lindsey  v.  Penn- 
sylvania R.  Co.  3  L.R.A.(N.S.)   218. 

In  Arrowsmith  v.  Nashville  &  D.  R.  Co. 
57  Fed.  165,  it  was  held  that  a  railroad 
company  contracting  for  the  carriage  of  the 
United  States  mails  impliedly  contracts  at 
the  same  time  safely  to  carry  the  mail 
clerks,  having  lawful  custody  of  the  mails, 
and  that  the  compensation  for  the  carriage 
of  such  clerks,  in  custody  of  the  mail,  must 
be  regarded  as  included  in  the  compensation 
paid  by  the  government  for  the  carriage  of 
its  mails,  so  as  to  create  the  relation  of 
carrier  and  passenger. 

And  so,  except  in  Pennsylvania,  where  th» 
decisions  are  ruled  by  statute,  it  is  held  that 
a  railway  mail  clerk,  in  the  service  of  the 
government  while  traveling  on  a  mail  car  in 
charge  of  the  mails,  is  a  p.sssenger.  South- 
em  P.  Co.  V.  Cavin,  75  C.  C.  A.  350,  144 
Fed.  348 ;  Chesapeake  &  O.  R.  Co.  v.  Patton, 
23  App.  D.  C.  113;  Wabash  R.  Co.  v.  Jellison, 
124  III.  App.  652;  Malott  v.  Central  Trust 
Co.  168  Ind.  428,  79  N.  E.  369,  11  A.  &  E. 
Ann.  Cas.  879 ;  Louisville  &  N.  R.  Co.  v.  King- 
man, 18  Ky.  L.  Rep.  82,  35  S.  W.  204;  Lib- 
by v.  Maine  C.  R.  Co.  85  Me.  34,  20  L.R.A. 
812,  26  Atl.  943;  Decker  v.  Chicago,  M.  &  St. 
P.  R.  Co.  102  Minn.  99,  112  N.  W.  901;  Hos- 
kins  V.  Northern  P.  R.  Co.  39  Mont.  394, 
102  Pao.  988;  lUinoia  C.  R.  Co.  v.  Porter» 
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317  Fed.  434;  Conwell  v.  Voorhees,  13  Ohio, 
526,  42  Am.  Dec.  206 ;  HutchiiiB  v.  Brackett, 
22  N.  H.  252,  53  Am.  Dec.  248. 

The  government  could  not  compel  defend- 
ant to  carry  the  mail  and  a  postal  clerk  to 
attend  it. 

Atlantic  &  P.  Teleg.  Co.  v.  Chicago,  R.  I. 
&  P.  R.  Co.  6  Bibs.  158,  Fed.  Cas.  No.  632; 
United  States  v.  Union  P.  R.  Co.  91  U.  S. 
72,  23  L.  ed.  224;  Sinking  Fund  Cases,  99 
U.  S.  700,  25  L.  ed.  496;  Union  P.  R.  Co.  v. 
United  States,  304  U.  S.  602,  20  L.  ed.  884; 
United  States  v.  Central  P.  R.  Co.  118  U. 
S.  235,  30  L.  ed.  173,  6  Sup.  Ct.  Rep.  1038. 

A  contract  to  carry  the  mail  does  not 
make  the  postal  clerk  a  passenger. 

Price  V.  Pennsylvania  R.  Co.  113  U.  S. 


218,  28  L.  ed.  980,  5  Sup.  Ct.  Rep.  427; 
Pennsylvania  R.  Co.  v.  Price,  96  Pa.  250. 

In  carrying  the  mails  the  carrier  does  not 
act  as  a  common  carrier. 

Central  R.  Bkg.  Co.  v.  Lampley,  supra; 
Boston  Ins.  Co.  v.  Chicago,  R.  I.  &  P.  R. 
Co.  118  Iowa,  423,  59  L.R.A.  790,  92  N.  W. 
88;  Conwell  v.  Voorhees,  13  Ohio,  623,  42 
Am.  Dec.  206;  Nolton  v.  Western  R.  Corp. 
15  N.  Y.  444,  69  Am.  Dec.  623;  Bankers' 
Mut.  Casualty  Co.  v.  Idinneapolis,  St.  P.  dt 
Ste.  M.  R.  Co.  supra. 

The  service  performed  in  transporting 
plaintiff  cannot  be  separated  from  the 
service  performed  in  carrying  the  mail. 

Blank  v.  Illinois  C.  R.  Co.;  Chicago,  R. 


117  Tenn.  13,  94  S.  W.  666,  10  A.  &  E.  Ann, 
Cas.  789;  Houston  A,  T.  C.  R.  Co.  v.  McCul- 
lough,  22  Tex.  Civ.  App.  208,  55  S.  W.  392; 
Sproule  V.  St.  Louis  &  S.  F.  R.  Co.  (Tex. 
Civ.  App. )  91  S.  W.  657 ;  Norfolk  &  W.  R. 
Co.  V.  Shott,  92  Va.  34,  22  8.  E.  811;  Kenny 
V.  Canadian  P.  R.  Co.  5  Terr.  L.  Rep.  420. 

In  Wabash  R.  Co.  v.  Jellison,  supra,  it  was 
held  that  the  mail  «!lerk  was  a  passenger,  al- 
though he  was  not  en  routes  but  was  in  the 
mail  car  on  a  side  track  in  the  railroad  com- 
pany's yards,  where,  pursuant  to  long-con- 
tinued custom,  the  car  was  switched  and  al- 
lowed to  stand  during  the  night  in  the  cus- 
tody of  the  mail  clerk,  who  received  and  as- 
sorted mail  from  connecting  railroads. 

In  Stoddard  v.  New  York,  N.  H.  &  H.  R. 
Co.  181  Mass.  422,  63  N.  £.  927,  the  court 
assumed  that  a  postal  clerk  who  was  unload- 
ing the  mail  from  the  mail  car,  which  had 
been  placed  upon  a  side  track,  and  had  been 
there  for  ten  minutes,  still  had  the  rights  of 
a  passenger. 

The  railroad  company  owes  such  mail 
clerk  the  same  duty  and  degree  of  care  that 
it  owes  to  a  passenger  for  hire.  Cavin  v. 
Southern  P.  Co.  69  C.  G.  A.  366,  136  Fed. 
592;  Southern  R.  Co.  v.  Harrington,  (Ala.) 
52  So.  57;  Chesapeake  &  0.  R.  Co.  v.  Pat- 
ton  ;  Malott  V.  Central  Trust  Co. ;  Decker  v. 
Chicago,  M.  &  St.  P.  R.  Co. ;  Houston  &  T. 
C.  R.  Co.  V.  McCullough  and  Norfolk  &  W. 
R.  Co.  V.  Shott, — supra. 

It  is  liable  for  an  injury  to  him  caused 
by  a  collision  between  its  trains.  Chesa- 
peake k  0.  R.  Co.  V.  Patton ;  Wabash  R.  Co. 
V.  Jellison;  Malott  v.  Central  Trust  Co.; 
Ix>uisville  &  N.  R.  Co.  v.  Kingman ;  and  Nor- 
folk &  W.  R.  Co.  T.  Shott, — supra. 

— or  for  a  derailment  caused  by  failure  to 
keep  the  track  in  repair.  Southern  P.  Co.  v. 
Cavin;  Libby  v.  Maine  C.  R.  Co.;  Sproule  v. 
St.  Louis  &  S.  F.  R.  Co.;  and  Kenny  v.  Ca- 
nadian P.  R.  Co., — supra. 

—or  for  a  derailment  caused  by  running 
at  a  rate  of  speed  not  reasonably  prudent, 
on  a  sharp  reverse  curve,  down  an  unusual- 
ly steep  grade.  Illinois  C.  R.  Co.  v.  Porter, 
Bupra; 

—or  for  an  injury  caused  by  an  unusual 
and  unnecessary  jar  while  making  a  coup- ' 
26  L.RJ^.(N.S.) 


ling.  Houston  A;  T.  C.  R.  Co.  ▼.  McCullough, 
supra ; 

—or  for  a  cold  contracted  because  of  its 
failure  to  heat  the  mail  car.  Southern  R. 
Co.  V.  Harrington,  supra; 

—or  because  of  its  failure  to  prbvide  suit- 
able doors  so  as  to  keep  out  severely  cold 
weather.  Decker  v.  Chicago,  M.  &  St.  P.  R. 
Co.  supra. 

In  Hoskins  t.  Northern  P.  R.  Co.  supra,  it 
was  held  that  where  a  postal  clerk,  after 
completing  his  trip,  was  returning  home  (off 
duty)  in  a  mail  car  and  was  injured  by  a 
derailment,  the  burden  of  proof  was  on  him 
to  show  that  the  railroad  company  was  un- 
der either  express  or  implied  obligation  to 
carry  him. 

In  Stoddard  v.  New  York,  N.  H.  ft  H.  R. 
Co.,  supra,  it  was  held  that  tlie  railroad  com- 
pany was  not  liable  for  an  injury  caused  by 
a  collision  due  solely  to  the  fault  of  another 
carrier,  but  under  the  defendant's  control. 

However,  in  Yarrington  v.  Delaware  k  H. 
Co.  143  Fed.  565,  affirmed  in  81  C.  C.  A.  522, 
152  Fed.  396,  it  was  held  that  although,  un- 
der the  Pennsylvania  act  ot  1868,  a  postal 
clerk  emploj'ed  on  a  railroad  train  in  Penn- 
sylvania was  not  a  passenger,  the  act  did 
not  apply  so  as  to  bar  his  right  to  recover 
from  another  company  for  an  injury  caused 
by  a  collision  between  the  car  in  which  he 
was  working  and  the  train  of  such  other 
company  wrongfully  on  the  track  over 
which  the  train  was  passing  in  which  plain- 
tiff was  employed. 

In  Pittsburgh  &  L.  E.  R.  Co.  v.  Bishop, 
13  Ohio  C.  C.  380,  it  was  held  that,  because 
of  the  Pennsylvania  statute,  *a  postal  clerk 
injured  while  on  duty  in  Pennsylvania,  due 
to  the  negligence  of  the  company  owning 
and  operating  the  train  on  which  he  was  en- 
gaged in  the  performance  of  his  duties, 
could  not  recover  from  such  company  in  the 
Ohio  courts. 

The  Pennsylvania  statute  of  1868  was 
held  not  repugnant  to  any  provision  of  the 
Federal  Constitution,  in  Martin  v.  Pitts- 
burgh &  L.  E.  R.  Co.  203  U.  S.  284,  51  L. 
ed.  184,  27  Sup.  Ct.  Rep.  100,  8  A.  &  E. 
Ann.  Cas.  87. 
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I.  &  P.  R.  Co.  V.  Hamler;  and  Baltimore  k 
O.  S.  W.  R.  Co.  V.  Voigt; — supru. 

A  postal  clerk  has  no  greater  rights 
against  a  railway  company  because  he  is 
employed  by  the  government,  than  would 
belong  to  any  other  pcfrson  similarly  em- 
ployed by  others  than  the  government. 

Price  V.  Pennsylvania  R.  Co.  supra. 

Persons  under  similar  employments,  such 
as  express  messengers,  sleeping-car  porters, 
and  circus  employees,  are  not  passengers  en- 
titled to  the  highest  degree  of  care. 

Blank  v.  Illinois  C.  R.  Co.;  Chicago,  R. 
T.  &.  P.  R.  Co.  V.  Hamler;  and  Baltimore  & 
O.  S.  W.  R.  Co.  v.  Voigt, — supra;  Bates  v. 
Old  Colony  R.  Co.  147  Mass.  255,  17  N.  E. 
633;  Hosmer  v.  Old  Colony  R.  Co.  156 
Mass.  506,  31  N.  E.  652;  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Keefer,  140  Ind.  21,  38  L.R.A. 
93,  68  Am.  St.  Rep.  318,  34  N.  E.  790; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Mahoney,  148  Ind.  1C6.  40  L.R.A.  101,  62 
Am.  St.  Rep.  603,  40  N.  E.  017,  47  N.  E. 
464;  Robertson  v.  Old  Colony  R.  Co.  156 
Mass.  526,  32  Am.  St.  Rep.  482,  31  N.  £. 
650;  Griswold  v.  New  York  &  N.  E.  R.  Co. 
63  Conn.  371,  55  Am.  Rep.  115,  4  Atl.  261, 
Coup  V.  Wabash,  St.  L.  &  P.  R.  Co.  66 
Mich.  Ill,  66  Am.  Rep.  374,  22  N.  W.  215; 
Express  Cases,  117  U.  S.  1,  29  L.  ed.  791,  6 
Sup.  Ct.  Rep.  642,  628;  Peterson  v.  Chicago 
&  N.  W.  R.  Co.  119  Wis.  197,  100  Am.  St. 
Rep.  879,  96  N.  W.  632;  Donovan  v. 
Pennsylvania  Co.  61  L.R.A.  140,  67  C.  C.  A. 
302,  1*20  Fed.  215;  New  York  C.  &  H.  R.  R. 
Co.  v.  Difendaflfer,  62  C.  C.  A.  1,  126  Fed. 
893;  McDermon  v.  Southern  P.  Co.  122  Fed. 
669. 

Defendant  is  a  governmental  agency  per- 
forming a^ governmental  function,  and,  being 
such,  is  not  liable  for  the  negligence  of  its 
employees. 

Bankers*  Mut.  Casualty  Co.  v.  Minne- 
apolis, St.  P.  &  S.  Ste.  M.  R.  Co.  and  Central 
R.  &  Bkg.  Co.  v.  Lanipley,  supra;  Con  well 
V.  Voorhees,  13  Ohio  526,  42  Am.  Dec. 
206;  Hutch  ins  v.  Brackett,  and  Boston  Ins. 
Co.  V.  Chicago,  R.  I.  &  P.  R.  Co.,  supra. 

No  third  person  has  a  right  to  bring  an 
action  ex  delicto  for  injuries  resulting  from 
a  breach  of  contract  between  two  contract- 
ing parties,  unless  the  third  person  sus- 
tains an  injury  for  which  he  would  have  a 
right  of  action  though  no  such  contract  has 
been  made. 

Winterbottom  t.  Wright,  10  Mees.  &  W. 
109;  Longnieid  v.  Holliday,  6  Exch.  761; 
Buckley  v.  Gray,  110  Cal.  339,  31  L.R.A. 
862,  52  Am.  St.  Rep.  88,  42  Pac.  900; 
Fowler  v.  Athens  City  W'aterworks  Co.  83 
Ga.  219,  20  Am.  St.  Rep.  313,  9  S.  E.  673; 
Roddy  V.  Missouri  P.  R.  Co.  104  Mo.  234, 
12  L.R.A.  746,  24  Am.  St.  Rep.  333,  15  S. 
26  L.R.A.(N.S.) 


W.  1112;  Peabody  Bldg.  &  L^  Asao.  v. 
Houseman,  89  Pa.  261,  33  Am.  Bep.  757. 

The  carriage  being  private  and  provided 
for  by  an  express  agreement,  the  obligations 
of  the  parties  are  only  such  as  are  found 
in  that  agreement. 

Walker  v.  Brown,  28  111.  378,  81  Am.  Dec. 
287;  Ford  v.  McVay,  55  111.  119;  15  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  178;  King  v. 
Woodruff,  23  Conn.  56,  60  Am.  Dec,  625; 
Richardson  v.  Maine  Ins.  Co.  46  Me.  395, 
74  Am.  Dec.  459;  Austin  v.  Wohler,  5  III 
App.  310;  Wilcox  v.  Dodge,  12  IIL  App. 
527;  lllingsworth  v.  Slosson,  19  111.  App. 
614 ;  Serber  v.  McLaughlin,  97  111.  App.  107. 

Before  one  is  entitled  to  the  rights  of  a 
passenger  the  contractual  relation  must  be 
proved. 

Chicago  &  E.  I.  R.  Co.  v.  Jennings,  190 
111.  478,  64  L.R.A.  827,  60  N.  E,  818;  Illinos 
C.  R.  Co.  V.  O'Keefe,  168  111.  115,  39  L.RA. 
148,  61  Am.  St.  Rep.  68,  48  N.  E.  294. 

Messrs.  Albert  Salsenstein  and  John  L. 
King  for  appellee* 

Dunn,  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  recovered  a  judgment  against 
appellant  for  personal  injuries,  which  tlie 
appellate  court  affirmed.  Appellant  has 
brought  the  record  to  this  court  for  review. 

The  appellee  was  a  postal  clerk  in  the 
United  States  railway  mail  service,  riinnin^' 
between  Peoria  and  Springfield  over  appel- 
lant's railroad.  His  injuries  were  received 
while  he  was  attending  to  his  duties  in  th^; 
mail  car  attached  to  the  appellant's  train, 
and  were  caused  by  a  collision  between  that 
train  and  two  coal  cars  which  had  run  out 
upon  appellant's  main  track  from  a  8«vitca 
connecting  such  track  with  an  adjoining  coal 
mine.  There  was  evidence  tending  to  show 
negligence  on  the  part  of  appellant's  serv- 
ants in  permitting  the  coal  cars  to  come 
upon  the  main  track. 

The  appellant  claims  that  it  is  not  liable, 
because,  in  carrying  the  mail  and  the  route 
agent  in  charge  of  it,  the  appellant  was  a 
governmental  agency  performing  a  govern- 
mental function,  and  was  therefore  not  lia- 
ble for  the  negligence  of  its  employees.  It 
further  contends  that  plaintiff  waa  not  a 
passenger;  that  the  highest  duty  it  owed 
him  was  the  exercise  of  ordinary  care,  and 
that  the  court  erred  in  instructing  the  jury 
tiiat  it  was  appellant's  duty  to  do  all  that 
human  care,  vigilance,  and  foresight  could 
reasonably  do  to  guard  against  accidents. 

The  first  question  arose  upon  appellant's 
motion,  at  the  close  of  all  the  evidence,  to 
instruct  the  jury  to  return  a  verdict  for 
the  defendant.  Tlie  switch  track  from 
which  the  coal  cars  came  up')n  the  ma*n 
track  was  built  and  maintained  by  the  rail- 
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road  company  at  the  mine  company *s  cost, 
and  was  used  by  appellant^s  switching  crews 
in  taking  the  loaded  cars  from  the  mine  for 
transportation.  There  was  a  derailing  de- 
vice in  the  switch  track  about  135  feet  from 
the  main  track,  which  had  no  lock,  but 
could  be  opened  or  closed  by  any  person,  and 
it  was  due  to  the  fact  that  this  device  was 
closed  instead  of  open,  as  it  should  have 
been,  that  the  accident  occurred.  It  was 
therefore  a  question  of  fact  whether,  under 
all  the  circumstances,  the  appellant  was 
negligent  in  guarding  its  main  track  against 
cars  coming  upon  it  from  the  switch  track; 
and  this  question  was  properly  submitted 
to  the  jury,  unless  the  appellant's  conten- 
tion is  sustained  that  it  was  engaged  in  the 
performance  of  a  governmental  function  and 
therefore  not  liable  for  the  negligence  of 
its  employees.  Waiving  the  question  wheth- 
er the  construction  of  the  switch  and  de- 
railing device  in  the  manner  in  which  they 
were  constructed  was  not  negligence  of  the 
appellant  itself  as  distinguished  from  the 
negligence  of  its  servants,  the  case  will  be 
considered  as  if  the  negligence  which  the 
evidence  tended  to  prove  were  only  negli- 
gence of  the  servants  of  appellant  in  the 
discharge  of  their  duty. 

The  government  of  the  United  States  has 
the  power  to  establish  postoflices  and  post 
loads,  and  has  assumed  exclusive  charge  of 
the  carrir  je  and  delivery  of  the  mail,  pro- 
hibiting any  private  person  from  engaging 
therein.  In  so  doing  the  government  is  en- 
gaged in  the  discharge  of  a  governmental 
function.  The  principle  is  well  recognized 
that  public  officers  and  agents  of  the  gov- 
ernment are  exempt,  as  such,  from  liability 
to  answer  for  the  acts  of  their  subordinates. 
They  are  liable  for  their  own  personal  neg- 
ligence or  defaults  in  the  discharge  of  their 
duties,  but  not  for  the  acts  or  defaults  of  in- 
ferior officials  in  the  public  service,  whether 
appointed  by  them  or  not.  Robertson  v. 
Sichel,  127  U.  S.  507,  32  L.  cd.  203,  8  Sup. 
Ct.  Rep.  1286.  The  appellant,  however,  is 
not  a  public  officer  or  a  public  agent.  It 
is  a  contractor  with  the  government  for  the 
performance  of  a  special  service,  viz.,  the 
carrying  of  the  mail,  and  the  same  reason 
does  not  e.Yist  for  holding  it  exempt  from 
liability  for  the  negligence  of  its  servants 
as  for  holding  the  Postmaster  General  or  a 
postmaster  exempt  from  liability  for  the  de- 
faults of  those  who  act  under  them  in  the 
public  service,  as  agents  of  the  government. 
"The  responsibility  of  a  public  officer  for 
the  acts  and  defaults  of  those  employed  by 
or  under  him  depends  upon  the  question 
whether  such  persons  are  acting  in  the  pub- 
lic service,  as  agents  of  the  government,  by 
direct  appointment  or  by  authorized  sub- 
appointment,  or  whether  they  are  his 
26  L.RJ^.(N.S.) 


private  agents  and  servants  employed  by 
virtue  of  his  individual  and  independent  au- 
thority, and  paid  by  and  responsible  to  him, 
whom'  he  can  employ,  retain,  and  dismiss  at 
will,  'in  other  words,  whether  the  situation 
of  an  inferior  is  a  public  office  or  a  private 
service.'  1  Am.  Lead.  Cas.  (Hare  &  W.) 
785.  If  the  subordinates  are  the  agents  and 
servants  of  the  officer,  not  by  an  official 
employment,  but  to  assist  him,  as  an  in- 
dividual, in  the  discharge  of  his  official 
service,  the  reason  ceases  for  the  nonappli- 
cation  of  the  doctrine  of  reapondeat  su- 
perior  and  for  exemption  from  liability  for 
their  misconduct  or  negligence."  Central 
R.  &  Bkg.  Co.  v.  Lampley,  76  Ala.  357,  52 
Am.  Rep.  334. 

The  case  just  cited  was  a  suit  brought  by 
a  bank  against  a  railroad  company  for  the 
loss,  from  the  mail,  of  money  contained  in 
a  registered  letter,  through  the  negligence 
of  the  servants  of  the  company,  and  it  was 
held  that  the  company  would  be  liable  in  a 
proper  form  of  action.  In  the  case  of 
Sawyer  v.  Corse,  17  Gratt.  230,  94  Am.  Dec. 
445,  the  supreme  court  of  Virginia,  after 
a  thorough  consideration  of  the  exemption 
of  public  officers  and  agents  from  responsi- 
bility for  the  acts  and  defaults  of  those  em- 
ployed by  or  under  them  in  the  discharge 
of  their  public  duties,  and  an  examination 
of  the  decided  cases,  held  a  mail  contractor 
liable  to  the  sender  for  the  loss  from  the 
mail,  through  negligence  of  the  contractor's 
servant,  of  a  letter  containing  money. 

The  exemption  of  public  officers  from  re- 
sponsibility for  the  negligence  or  positive 
wrongs  of  their  subordinates  in  the  dis- 
charge of  their  public  duties  arises  from 
considerations  of  public  policy.  Competent 
persons  would  not  be  willing  to  accept  posi- 
tions which  imposed  upon  them  liability  for 
torts  and  wrongs  committed  by  subordinates 
whom  they  did  not  appoint  and  could  not 
discharge.  These  considerations  do  not  ap- 
ply to  a  corporation  undertaking,  by  con- 
tract, to  perform  work  or  render  service  for 
the  government  for  a  compensation  to  be 
paid  to  it  and  with  a  view  to  its  own  profit, 
and  where  its  subordinates  are  employed 
and  paid  by  it  and  liable  to  be  dismissed  at 
its  pleasure.  It  is  said  in  Sawyer  v.  Corse, 
supra:  "Such  a  contractor  is  in  no  just  and 
proper  sense  an  officer  of  the  government, 
and  though  he  may  be  said  to  be  in  a  cer- 
tain sense  an  agent  of  the  government  be- 
cause he  is  engaged  in  working  for  the  gov- 
ernment, yet  the  laborers  and  others  whom 
he  employs  under  him  in  the  execution  of 
his  contract  cannot  be  said  to  be  agents  of 
the  government,  which  does  not  know  them, 
does  not  appoint  them,  does  not  control 
them,  does  not  pay  them,  and  has  nothing 
to  do  with  them.     •     ,    .     He  is  not  such  a 
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public  agent  •  •  •  because  be  is  work- 
ing for  his  own  profit  by  fulfilling  a  icon- 
tract  which  he  has  bound  himself  to  perform 
and  for  which  he  is  to  receive  compen- 
sation." 

The  maxim  of  respondeat  superior  is 
founded  on  the  principle  that  he  who  expects 
to  derive  advantage  from  an  act  which  is 
done  by  another  for  him  must  answer  for 
<iny  injury  which  another  may  sustain  from 
it.  We  know  of  no  reason  why  it  should  not 
apply  here.  The  employees  of  the  appellant 
M'cre  not  public  officers  or  in  any  official 
service  or  employment.  They  were  not  em- 
ployed for  the  special  service  of  transporting 
the  mails,  but  were  the  private  servants  of 
appellant,  engaged  in  the  work  of  appellant 
in  the  general  businese  of  transportation  for 
its  benefit  and  profit,  employed  by  appel- 
lant, and  subject  to  be  discharged  at  its 
pleasure.  It  does  not  appear  that  the 
servants  of  the  appellant,  by  whose  negli- 
gence the  injury  to  appellee  is  claimed  to 
have  occurred,  were  even  incidentally  en- 
gaged in  any  way  in  the  transportation  of 
the  mails. 

Several  cases  have  been  cited  which  have 
held  that  a  mail  contractor  is  not  liable  for 
the  loss  of  property  transmitted  by  mail 
and  lost  through  the  carelessness  of  the  con- 
tractor's servants.  They  are  Conwell  v. 
Voorhccs,  13  Ohio,  620,  42  Am.  Dec.  206, 
Hutchins  ▼.  Brackett,  22  N.  H.  252,  53  Am. 
Dec.  248,  Boston  Ins.  Co.  v.  Clr'cago,  R.  I. 
A  P.  R.  Co.  118  Iowa,  423,  59  L.R.A.  798, 
92  N.  W.  88,  and  Bankers'  Mut.  Casualty 
Co.  V.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R. 
Co.  05  L.R.A.  397,  64  C.  C.  A.  008,  117  Fed. 
434.  These  cases  proceed  upon  the  theory 
that  mail  contractors  are  public  agents,  and 
not  responsible  for  the  omissions,  negligance, 
or  misfeasance  of  those  employed  by  them. 
We  think  the  cases  which  hold  the  contrary 
are  supported  by  the  sounder  reason.  No 
case  has  been  cited  holding  that  a  railroad 
conipan}'  is  not  liable  for  injury  caused  to 
a  postal  clerk  by  the  negligence  of  its  em- 
ployees while  in  the  mail  car  in  the  perform- 
ance of  his  duties.  There  are  numerous  de- 
cisions that  they  are  so  liable  to  the  same 
extent  as  to  a  passenger  for  hire.  Malott 
V.  Central  Trust  Co.  103  Ind.  428,  79  N.  E. 
369,  11  A.  &  E.  Ann.  Cas.  879;  Seybolt  v. 
New  York,  L.  E.  &  W.  R.  Co.  95  N.  Y.  5G2, 
47  Am.  Rep.  75;  Mellor  v.  Missouri  P.  R. 
Co.  105  Mo.  455,  10  L.R.A.  30,  16  S.  W.  849; 
Gulf,  C.  &  S.  F.  R.  Co.  v.  Wilson,  79  Tex. 
371,  11  L.R.A.  486,  23  Am.  St.  Rep.  345,  15 
S.  W.  280;  Libby  v.  Maine  C.  R.  Co.  85  Me. 
34,  20  L.R.A.  812,  26  Atl.  943;  Lindsey  v. 
Pennsylvania  R.  Co.  26  App.  D.  C.  503,  3 
L.R.a!(N.S.)  218,  0  A.  &  E.  Ann.  Cos.  862; 
Collett  V.  London  &  N.  W.  R.  Co.  10  Q.  B. 
984. 
26  L.R.A.(N.S.) 


It  is  insisted  that  the  appellant  conld  not 
be  compelled,  as  a  common  carrier,  to  trans- 
port the  mail,  but  that  its  contract  to  do 
so  was  a  mere  private  contract,  which  did 
not  indpose  upon  it  any  liability  as  a  com- 
mon carrier  to  the  appellee,  since  it  was 
under    no    common-law    or    statutory   obli- 
gation to  carry  him  in  the  manner  he  was 
carried  at  the  time  of  the  accident.     The 
appellee  was  lawfully  on  the  train,  to  be 
carried  by  the  appellant  for  a  consideration 
received  by  it  under  its  contract  with  the 
government  as  its  compensation  for  carry- 
ing the  mail  and  the  person  in  charge  of  it 
Under  such  circumstances  the  law  imposes 
upon    the   railroad   company    the    duty    of 
carrying  safely,  and  the  degree  of  care  re- 
quired is  commensurate  with  the  dangerous 
consequences  likely  to  result    from    negli- 
gence.    Whether  or  not,  in  a  strict  sense, 
the  relation  of  carrier  and  passenger  exists 
between    the    railroad    company    and    the 
postal  clerk,  courts  hold    with    substantial 
unanimity  that  a  postal  clerk  upon  a  rail- 
way train  is  entitled  to  the  same  measure 
of  care  as  an  ordinary  passenger  for  hire. 
He  has  as  good  a  right  to  be  upon  the  train 
as  the  ordinary  passenger,  and  his  life  is 
just  as  valuable.     The  moral  duty  to  exer- 
cise care  to  avoid  injuring  him  is  the  same, 
and  no  valid  reason  exists  for  a  distinction 
in  the  legal  duty.     The  rule  that  requires 
the  exercise  of  the  utmost  care  and  vigi- 
lance to  guard  against  accident  extends  to 
every  case  in  which  a  carrier  receives  and 
agrees  to  transport  another  not  in  its  em- 
ployment,  whether   by  contract    with    the 
person  to   be   carried  or  with   some  other 
person  by  whom  the  person  to  be  carried  is 
employed  for  the  purpose  of  transacting  the 
employer's  business  upon  the  cars  or  other 
conveyances  of  the  carrier.    In  case  the  per- 
son so  to  be  carried  is  injured  through  the 
negligence  of  the  carrier  or    its    servants, 
witiiout  his  fault,  his  right  to  recover  dam- 
ages rests  upon  the  same  basis  as  that  of  an 
ordinary    passenger    for    hire.     Recoveries 
have  been  had  on  this  basis  in  many  other 
cases     besides     those    already    cited.     The 
principle  has  been  applied  to  postal  clerks, 
express    messengers,    persons    riding    on    a 
drover's  pass,  and  persons  permitted  to  con- 
duct a  business  on  a  public  conveyance  by 
arrangement  with  the  carrier.     Gleeson  v. 
Virginia  Midland  R.  Co.  140  U.  S.  435,  35 
L.  ed.  458,  11  Sup.  Ct.  Rep.  859;  Nolton  v. 
Western  R.  Corp.  15  N.  Y.  444,  69  Am.  Dec 
623;  Blair  v.  Erie  R.  Co.  66  N.  Y.  313,  23 
Am.  Rep.  55;  Brewer  v.  New  York,  L.  E. 
&  W.  R.  Co.  124  N.  Y.  59,  11  L.R,A,  483, 
21  Am.  St.  Rep.  647,  26  N.  E.  324;  Pennsyl- 
vania Co.  V.  Woodworth,  26  Ohio  St.  6S5; 
Baltimore  &  O.  R.  Co.  v.  State,  72  Md.  36, 
0  L.R.A.  706,  20  Am.  St.  Rep.  454,  18  Atl. 
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1107:  Decker  v.  Chicago,  M.  &  St.  P.  R.  Co. 
102  Minn.  09,  112  N.  W.  901;  Illinois  C. 
R.  Co.  V.  Crudup,  63  Miss.  201;  Grant  v. 
Raleigh  &  G.  R.  Co.  108  N.  C.  462,  13  S.  £. 
209;  Hammond  v.  Northeastern  R.  Co.  6  S. 
C.  130,  24  Am.  Rep.  467;  Louisville  &  X.  R. 
Co.  V.  Kingman,  18  Ky.  L.  Rep.  82,  35  Q.  W. 
264 ;  Norfolk  &  W.  B.  Oo.  ▼.  Shott»  92  Va. 
34,  22  S.  £.  811;  Com.  v.  Vermont  &  M.  B. 
Co.  108  Mass.  7,  11  Am.  Rep.  301;  Yeo- 
mans  v.  Contra  Costa  Steam  Nay.  Co.  44 
Cal.  71;  New  York,  C.  &  St.  L.  R.  Co.  ▼. 
Blumenthal,  160  111.  40,  43  N.  E.  809;  Cavin 
V.  Southern  P.  Co.  69  C.  C.  A.  366,  136  Fed. 
592;  New  York  C.  R.  Co.  v.  Lockwood,  17 
Wall.  376,  21  L.  ed.  627;  Yarrington  ▼. 
Delaware  &  H.  Co.  (C.  C.)  143  Fed.  565; 
Jennings  v.  Grand  Trunk  R.  Co.  15  Ont. 
App.  Rep.  477;  3  Thomp.  Neg.  §§  2649- 
2651;  2  Hutchinson,  Carr.  3d  ed.  §§  1017, 
1018. 

In  Pennsylvania  it  has  been  held  that  the 
right  of  action  of  a  postal  clerk  for  injuries 
received  while  being  carried  in  the  mail  car 
is  only  such  as  would  exist  if  he  was  an 
employee  of  the  railroad  company,  and  does 
not  stand  on  the  same  footing  as  that  of  a 
passenger.  Pennsylvania  R.  Co.  v.  Price, 
96  Pa.  256;  Foreman  v.  Pennsylvania  R. 
Co.  195  Pa.  499,  46  Atl.  109.  But  those  de- 
cisions are  based  upon  the  construction  of 
a  statute  of  Pennsylvania.  They  hold  that 
"passengers,"  as  used  in  that  statute,  \vere 
intended  to  be  distinguished  from  persons 
"lawfully  engaged  or  employed  on  or  about 
the  roads,  works,  depots,  and  premises  of 
a  railroad  company,  or  in  or  about  uny 
train  or  car  therein  or  thereon,  of  which 
company  such  person  Is  not  an  employee,*' 
and  that  postal  clerks  are  included  within 
the  latter  claas  as  distinguished  from  pas- 
sengers. Those  cases  are  therefore  not  in 
conflict  with  the  doctrine  of  the  other  cases 
cited. 

We  have  held  that  a  railroad  company,  in 
contracting  with  an  express  company  for  the 
transportation  of  express  matter  and  the 
company's  messengers  in  charge  thereof, 
may  require  an  exemption  from  liability  for 
the  negligence  of  ith  employees,  and  that  a 
contract  made  by  the  messenger  with  the 
express  company  in  consideration  of  his  em- 
ployment, assuming  all  risk  of  injury  in 
the  course  of  his  employment,  occasioned  by 
the  negligence  of  the  railroad  company,  and 
releasing  the  railroad  company  from  lia- 
bility to  him  therefor,  was  not  against  pub- 
lic policy,  but  would  be  enforced.  Blank  v. 
Illinois  C.  R.  Co.  182  111.  332,  55  N.  E.  332. 
The  same  rule  has  been  applied  to  a  like 
contract  made  by  a  sleeping-car  porter. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Hamler,  215 
111.  625,  1  L.R.A.(N.S.)  674,  106  Am.  St. 
Rep.  187,  74  N.  E.  705,  3  A.  &  E.  Ann.  Cas. 
20  L.R.A.(N.S.> 


42.  The  principle  on  which  these  cases  were 
dcided  is  that  the  railroad  company  is  not 
bound  to  receive  and  haul  over  its  road  ex- 
press oars  or  sleeping  cars,  or  to  furnish  to 
the  owners  of  such  cars  facilities  for  carry- 
ing on  their  business  on  its  railroad.  It 
may  undertake  to  do  so;  but,  if  it  does,  the 
undertaking  is  not  the  performance  of  a 
duty  imposed  by  law,  but  is  a  special  con- 
tract,  giving  rights  which,  as  a  common  car- 
rier, it  could  not  be  compelled  .to  grant. 
The  principle  is  announced  in  numerous  de- 
cisions of  other  courts,  but  is  not  applicable 
here.  There  was  no  release  of  the  appel- 
lant's liability,  either  by  the  appellee  or  by 
the  government.  Even  if  it  be  conceded 
that  the  appellant  was  not  a  common  car- 
rier as  to  the  appellee,  and  that  the  ap- 
pellee was  not  a  passenger,  yet  appellant 
was  liable  to  the  appellee  for  negligence  to 
the  same  extent  as  to  a  passenger,  and  the 
fact  that  his  contract  to  release  the  appel- 
lant from  liability  would  have  been  valid 
is  not  important,  unless  he  actually  made  a 
contract  to  release  it.  The  trial  court, 
therefore,  did  not  err  in  instructing  the  jury 
as  to  the  measure  of  care  required  of  the  ap- 
pellant. 

The  judgment  of  the  Appellate  Court  is 
affirmed. 

Petition   for   rehearing  denied   February 
15,  1910. 


KANSAS  SUPRE31E  COURT. 

LEO  N.  LESLIE,  Plflf.  in  Err., 

V. 

CHARLES  E.  GIBSON. 
(80  Kan.  604,  103  Pac.  115.) 

Judgment  —  parties  entitled  to  open. 

1.  A  person  whose  interest  in  real  estate 
haa  been  barred  by  a  judgment  quieting 
title  rendered  against  his  grantor  in  an 
action  to  which  he  was  not  a  party,  where- 
in  service   was  made  by  publication  only, 

Headnotes  by  Bensow,  J. 


Note,  —  la  remedy  of  party  to  open  a 
default  judgment  available  to  his 
priviea. 

Default  based  upon  constructive  service  of 

process. 

The  right  of  the  privy  of  a  party  to  open 
a  default  judgment  based  upon  constructive 
service  of  process  is  to  be  determined  by  the 
application  of  essentially  different  principles 
than  is  the  question  of  such  right  where  con- 
sidered with  reference  to  judgments  in  gen- 
eral. It  is  a  theory  of  the  law  that  no  per- 
son shall  be  deprived  of  any  valuable  right 
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has  the  same  right  to  have  the  judgment 
opened  and  to  make  his  defense  that  the 
party  from  whom  he  obtained  such  inter- 
est has,  under  §  77  of  the  Civil  Code. 

Same  ^  subsequent  assignee. 

2.  This  rule  should  be  applied  to  a  per- 
son who  holds  title  under  a  conveyance  or 
assignment  made  after  the  judgment  in  such 
a  proceeding  ha^  been  entered,  if  there  is 
no  imputation  of  bad  faith,  and  no  interven- 
ing equities  are  affected. 

(July  3,  1909.) 

IpRROR  to  the  District  Court  for  Seward 
J  County  to  review  an  order  denying  a 
motion  to  vacate  an  order  opening  a  judg- 
ment and  to  set  aside  the  judgment  there- 
upon obtained.    Affirmed. 

Statement  by  Benson,  J.: 

Leo  N.  Leslie  commenced  a  suit  to  quiet 
title  against  several  parties,  including  Arch- 
ibald J.  Berry  and  the  Showalter  Mortgage 
Company.  Service  was  by  publication,  and 
judgment  was  rendered  upon  default  against 
all  the  defendants.  Within  two  years  after 
the  judgment  had  been  entered,  Charles  E. 
Gibson  filed  a  motion  to  open  the  judgment, 
and  for  leave  to  defend.    He  was  not  a  party 


to  the  action,  but  was  the  assignee  of  a 
mortgage  given  to  the  Showalter  Mortgage 
Company  by  Archibald  J.  Berry,  assigned 
by  the  company  to  Celia  C.  Prentiss,  and  by 
her  to  Gibson.  An  affidavit  made  by  Celia 
C.  Prentiss  was  filed,  setting  forth  the  mak- 
ing and  assignments  of  the  mortgage,  and 
stating:  "I  had  no  actual  notice  of  the 
commencement  or  pendency  of  the  above-en- 
titled suit,  affecting  the  southwest  quarter 
of  section  No.  twenty-two  (22),  township 
No.  thirty-four  (34)  south,  range  No.  thir- 
ty-two (32)  west,  in  Seward  county,  Kan- 
sas, until  January  21,  1904.  And  further 
deponent  sayeth  not."  No  other  affidavit 
was  filed  or  used  in  support  of  the  motion, 
and  there  was  no  proof  that  the  mortgage 
company  had  no  notice  of  the  pendency  of 
the  suit.  Notice  of  this  motion  was  given 
to  the  plaintiff,  and  a  full  answer  filed  by 
Gibson  who  set  up  the  mortgage  and  asked 
for  foreclosure.  The  plaintiff  made  no  ap- 
pearance at  the  hearing  of  this  motion,  and 
it  was  sustained.  The  judgment  was  opened. 
The  issues  tendered  by  such  answer  were 
tried,  and  on  May  2,  1905,  a  judgment  of 
foreclosure  and  sale  was  entered  upon  which 
the  lands  were  afterwards  sold,  as  provided 
in  the  judgment.     The  plaintiff  was  given 


or  property  by  judicial  process  without  first 
having  an  opportunity  to  be  heard  with  ref- 
erence thereto.  All  rules  of  court  procedure 
recognize  this  right  of  every  party  to  his 
day  in  court,  and  are  framed  to  preserve  it 
to  the  full  extent,  and  should  be  construed 
to  that  end.  While  it  has  been  found  neces- 
sary to  the  preservation  of  rights  and  the 
prosecution  of  the  same,  to  permit  under 
some  circumstances  constructive  service  of 
process  upon  parties  to  a  suit,  yet  the  man- 
ner and  effect  thereof  has  been  so  prescribed 
and  limited  as  to  preserve  so  far  as  possible 
to  every  party  his  day  in  court.  Hence,  it 
is  usual  for  a  statutory  provision  authoriz- 
ing constructive  service  of  process  in  a  case, 
to  also  contain  a  provision  that,  if  the  party 
thus  served  fails  to  appear,  and  judgment 
by  default  is  taken  against  him  based  on  his 
nonappearance,  he  may,  within  some  speci- 
fied time,  have  such  default  set  aside,  and 
the  judgment  opened,  in  order  that  he  may 
make  any  meritorious  defense  to  the  action 
that  he  may  have.  This  right  is  usually 
made  to  depend  upon  certain  conditions,  but 
the  question  as  to  when  and  under  what  cir- 
cumstance the  right  exists  is  unimportant  to 
the  matter  under  consideration,  as  it  is  here 
assumed  that  the  party  to  the  suit  would 
be  entitled  to  set  aside  the  default  and  open 
the  judgment  if  still  affected  thereby,  the 
question  being  whether  this  right  extends  to 
his  privies. 

For  the  reasons  stated  a  default  judgment, 
especially  where  based  upon  constructive 
service  of  process,  is  different  from  other 
judfrments  in  that  it  is  in  the  nature  of  a 
cdnditional  judgment, — becoming  final  and 
26  L.R.A.(N.S.) 


absolute  only  after  the  expiration  of  the 
period  allowed  by  statute  to  set  aside  the 
default,  and  open  the  judgment  upon  which 
it  was  based.  This  distinction  is  recognized 
in  most  jurisdictions,  even  where  the  right 
to  open  an  ordinary  judgment  is  confined 
strictly  to  the  parties  to  the  suit,  and  a  sub- 
sequent purchaser,  personal  representative,, 
or  any  other  person  in  privity  with  a  party 
to  a  suit  against  whom  a  default  judgment 
based  upon  constructive  service  of  process 
has  been  rendered,  is  given  the  same  right 
to  have  such  default  set  aside  and  the  judg- 
ment opened,  for  the  purpose  of  making  a 
meritorious  defense  to  the  action,  as  the 
partv  himself  has  or  had.  King  v.  Davis, 
137  Fed.  222,  first  opinion  137  Fed.  198,  af- 
firmed without  opinion  in  85  C.  C.  A.  348, 
167  Fed.  676;  Wood  v.  Wood,  136  Iowa,  128, 
12  L.R.A.(N.S.)  891,  126  Am.  St.  Rep.  223, 
113  N.  W.  492;  Lingenfelter  v.  Carlisle,  4 
Ky.  L.  Rep.  896;  Boeing  v  McKinlev,  44 
Minn.  392,  46  N.  W.  7^6;  Kipp  v.  dinger, 
97  Minn.  136,  106  N.  W.  108;  Brown  v. 
Massey,  13  Okla.  670,  76  Pac.  226. 

To  the  same  effect  is  Plummer  v.  Brown, 
64  Cal.  429,  1  Pac.  703,  in  which  it  was 
held  that  the  grantees  of  land  conveyed  aft- 
er commencement  of  suit  relatilig  *  thereto 
against  the  grantor  were  his  legal  represent- 
atives, under  the  statute  authorizing  a  de- 
fendant, or  his  legal  representatives,  against 
whom  a  default  judgment  has  been  taken,  to 
move  to  set  it  aside.  It  does  not,  however, 
appear  in  this  case  whether  the  default  was 
based  upon  personal  or  constructive  service 
of  process. 

In  Brown  ▼.  Massey,  supra,  the  doctrine 
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a  lien  for  taxes.  On  April  13,  1007,  the 
plaintiff  filed  a  notice  of  a  motion  to  vacate 
and  set  aside  the  order,  judgment,  and  de- 
cree so  entered  in  favor  of  Gibson.  This 
motion  was  heard  and  denied,  and  this  is 
the  ruling  complained  of. 

Mr.  V.  H.  Grinstead,  for  plaintiff  in 
error : 

A  party  against  whom  a  judgment  or  or- 
der has  been  rendered  does  not  include  any 
other  person,  such  as  a  subsequent  assignee. 

Powell  V.  McDowell,  16  Neb.  424,  20  N. 
W.  271;  Parsons  v.  Johnson,  66  Iowa,  455, 
23  N.  W.  921 ;  1  Black,  Judgm.  2d  ed.  §  317 ; 
Freeman,  Judgm.  4th  ed.  §  91. 

Messrs.  Thomas  A.  Scales  and  Albert 
Watkins,  for  defendant  in  error: 

Under  the  statute  a  case  is  simply  pend- 
ing for  a  period  of  three  years  from  the 
date  of  the  judgment,  and  may  be  opened 
by  a  party  to  the  original  judgment,  or 
one  to  whom  the  party  has  conveyed  his  in- 
terest in  the  subject-matter  of  the  suit. 

Erving  v.  Phelps  &  B.  Windmill  Co.  52 
Kan.  787,  35  Pac.  800;  Brown  v.  Massey, 
13  Okla.  670,  76  Pac.  226. 

Mr.  M.  W.  Sutton  also  for  defendant  in 
error. 


Benson,  J.,  delivered  the  opinion  of  the 
court: 

The  contention  of  the  plaintiff  is  that  the 
order  vacating  the  original  judgment  quiet- 
ing title,  and  the  subsequent  judgment  of 
foreclosure  and  sale  thereunder,  are  void. 
It  is  argued  that,  as  Gibson  was  not  a  party 
and  had  no  interest  in  the  subject-matter 
of  the  action  at  the  time  the  judgment  was 
rendered,  having,  as  his  petition  showed, 
taken  an  assignment  of  the  mortgage  after 
that  date,  he  had  no  right  to  make  the  mo- 
tion. It  appears  that  Celia  C-  Prentiss 
owned  the  mortgage  at  the  time  of  the  judg- 
ment, but,  as  her  assignment  from  the  mort- 
gage company  had  not  been  recorded,  she 
was  bound  by  the  judgment.  Utley  v.  Fee, 
33  Kan.  083,  7  Pac.  555;  Doyle  v.  Hays 
Land  &  Invest.  Co.  80  Kan.  200,  102  Pac. 
406.  At  tlie  time  the  action  was  commenced, 
the  mortgage  company,  although  made  a 
party,  had  no  interest  in  the  subject-matter. 
Celia  C.  Prentiss,  although  the  owner  of  the 
outstanding  mortgage,  was  not  made  a  par- 
ty, and  Gibson  derived  his  title  to  the  mort- 
gage after  the  judgment  had  been  rendered. 

The  Civil  Code  provides :  "A  party  against 
whom  a  judgment  or  order  has  been  ren- 
dered, without  other  service  than  by  publi- 


was  applied  to  a  purchaser  of  land 
from  a  defendant  after  a  default  judg- 
ment based  upon  service  of  process 
by  publication,  in  an  action  to  quiet 
title  to  said  land,  had  been  rendered  against 
him.  The  statute  under  which  it  was  sought 
to  have  the  default  opened  and  the  judgment 
set  aside  provided  that  "a  party  against 
whom  a  judgment  or  order  has  been  ren- 
dered without  other  service  than  by  publi- 
cation in  a  newspaper  may,  at  any  time 
within  three  years  after  the  date  of  the 
judgment  or  order,  have  the  same  opened 
and  be  let  in  to  defend." 

And  in  Boeing  v.  McKinley,  supra,  it  was 
applied  in  an  action  to  determine  adverse 
claims  to  vacant  and  unoccupied  real  estate, 
to  the  purchaser  of  such  real  estate  from  the 
judgment  defendants  against  whom  had  been 
rendered  a  default  judgment  based  upon 
service  of  process  by  publication.  The  stat- 
ute construed  in  this  case  provided  that  per- 
sons proceeded  against  by  publication  as 
•'unknown  heirs"  "may,  on  application  to 
the  court  and  on  sufficient  cause  shown,  be 
allowed  to  defend  such  action  at  any  time 
within  one  year  after  the  rendition  of  judg- 
ment." 

The  foregoing  case  was  cited  with  approval, 
and  the  doctrine  therein  asserted  recognized, 
by  that  court  in  Kipp  v.  dinger,  supra, 
wherein  it  was  said  that  the  grantee  of  land 
conveyed  after  rendition  of  judgment  by  de- 
fault upon  constructive  service  upon  his 
grantor  was  entitled  to  move  to  set  aside 
the  default  in  any  case  where  his  grantor 
could.  The  doctrine,  however,  was  not  ap- 
plied in  that  case,  as  it  was  held  that  the 
26  L.R.A.(N.S.) 


grantee  was  not  entitled  to  have  the  default 
set  aside  because  under  the  facts  his  grantor 
was  not  entitled  to  such  relief. 

But  this  doctrine  is  denied  in  Iowa,  at 
least  as  to  persons  subsequently  acquiring 
an  interest  in  the  subject-matter  in-  litiga- 
tion from  the  judgment  defendant.  Thus, 
in  Parsens  v.  Johnson,  66  Iowa,  455,  23  N. 
W.  921,  an  assignee  of  a  second  mortgage 
who  acquired  the  same  subsequently  to  a 
default  judgment  against  the  original  mort- 
gagee, based  upon  a  constructive  service  of 
process,  in  foreclosure  proceedings  by  the 
first  mortgagee,  was  held  not  to  "legally 
represent"  such  defendant,  within  the  terms 
and  meaning  of  a  statute  authorizing  a  de- 
fendant a^inst  whom  a  default  judgment 
based  upon  service  by  publication  has  been 
entered,  to  have  the  same  opened  for  the 
purpose  of  making  a  meritorious  defense  in 
the  action.  The  court  said  that  this  provi- 
sion meant  that  it  should  not  be  necessary 
for  a  defendant  to  appear  in  person,  that  it 
authorized  him  to  appear  by  agent  or  at- 
torney, or  possibly,  if  deceased,  by  his  ad- 
ministrator; but  as  to  a  subsequent  pur- 
chaser the  court  said  that  such  .a  person  did 
not  appear  for  the  defendant,  but  appeared 
for  himself. 

Under  this  statute,  however,  the  widow 
and  children  of  the  party  against  whom  has 
been  rendered  a  default  judgment  based  upon 
constructive  service  of  process  are  entitled 
to  have  the  default  set  aside,  and  to  a  re- 
trial of  the  case,  where  their  interest  in  the 
real  estate  is  affected  thereby.  Williamson 
V.  Wachenheim,  02  Iowa,  196,  17  N.  W.  486. 

And  in  Lingenfelter  v.  Carlisle,  supra,  the 
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cation  in  a  newspaper,  ma/,  at  any  time 
within  three  years  after  the  date  of  the 
judgment  or  order,  have  the  same  opened, 
and  be  let  in  to  defend."  (§  77.)  Does  the 
word  "party"  as  here  used  include  only 
those  named  as  such  in  the  record,  or  does 
it  embrace  also  those  whose  property  rights 
are  directly  affected  by  the  judgment?  As 
this  court  has  held  in  the  cases  cited  above, 
that  a  decree  against  the  person  in  whom 
the  records  show  the  title  to  be  vested  is 
effectual  against  persons  holding  under  him 
by  conveyance  previously  made,  but  not  then 
recorded,  it  follows  that  persons  so  situated 
may  incur  the  risk  of  losing  their  property 


without  having  been  brought  into  eonrt  as 
parties.  This  may  happen  where  there  has 
been  a  neglect  to  record  title  deeds  or 
assignments  of  mortgages  or  the  like.  In 
commenting  on  the  statute  in  question 
this  court  said:  "Indeed,  in  order  to  do 
justice  to  both  parties,  the  provisions 
of  that  section  should  be  construed  in 
no  technical  way,  but  fairly  and  reason- 
ably.  Every  party  ought  to  have  his 
day  in  court;  and  while  service  by  pub- 
lication, which  in  fact  imparts  no  actual 
notice,  must  be  sustained,  yet  a  party  thus 
served,  and  who  has  in  fact  no  knowledge 
of  the  proceedings,  ought  to  be  granted  a 


doctrine  was  also  applied  to  the  heirs  of  the 
defendant  against  whom  had  been  rendered 
a  default  judgment  based  upon  constructive 
•ervice  of  process. 

Default  based  upon  personal  service. 

Although  the  reason  of  the  courts  for  per- 
mitting tlie  privy  of  a  party  against  whom 
a  judgment  by  default  based  upon  construc- 
tive service  of  process  has  been  rendered,  to 
have  the  same  set  aside,  would  not  apply 
as  strongly  to  a  default  based  upon  per- 
sonal service  of  process,  yet  where  by  stat- 
ute a  defaulted  party  is  allowed  to  move  to 
have  a  default  set  aside  and  to  be  permitted 
to  defend  the  action,  if  application  therefor 
is  made  within  a  prescribed  period  of  time, 
the  rule  prevails  that  such  right  extends  to 
his  privy  to  the  same  extent  that  he  himself 
might  exercise  it.  Brettell  v.  Deffebach,  6 
S.  D.  2],  60  N.  W.  367;  Frederick  Mill  Co. 
V.  Frederick  Farmers*  Alliance  Co.  20  S.  D. 
335,  100  N.  W.  298;  Thomas  v.  Morris,  8 
Utah,  284,  31  Pac.  446;  Malone  v.  Big  Flat 
Gravel  Min.  Co.  03  Cal.  384,  28  Pac.  1063; 
Queal  v.  Bulen,  89  Minn.  477,  96  N.  W.  310; 
Ladd  V.  Stevenson,  112  N.  Y.  325,  8  Am.  St. 
Rep.  748,  19  N.  E.  842. 

In  Brettell  v.  Deffebach,  supra,  in  sus- 
taining the  right  of  a  grantee  of  land  from 
a  defendant  against  whom  had  been  rendered 
a  judgment  by  default  based  upon  personal 
service  of  process,  to  have  such  default  set 
aside  and  be  permitted  to  defend  the  same, 
the  court  said  that  "although  firmly  con- 
vinced that  disinterested  intermeddlers 
should  never  be  permitted  to  disturb  so- 
ciety, and  encourage  litigation,  by  under- 
taking to  overturn  adjudications  to  which 
the  original  parties  make  no  objection,  we 
are  disposed  to  believe  that  the  real  party 
in  interest  to  whom  property  in  liti^tion 
has  been  transferred,  and  who  is  entitled, 
under  the  statute,  to  be  substituted  in  the 
action,  for  the  purpose  of  making  an  effort 
to  avoid  a  prejudicial  judgment,  can  move, 
and  in  a  proper  case  secure,  the  vacation  of 
a  judjofmont  of  that  character."  While  the 
default  in  this  case  was  based  upon  personal 
service  of  process,  it  is  worthy  of  note  that 
the  service  was  irregular,  and  the  demand 
to  set  aside  the  default  was  based  both  upon 
a  statute  setting  aside  defaults  and  also 
20  L.R.A.(N.S.) 


upon  the  irregularity  of  the  service  of  proc- 
ess. 

And  in  Ladd  y.  Stevenson,  supra,  on  the 
same  point,  the  court  said :  "In  consequence 
of  the  filing  of  the  notice  of  the  pendency 
of  this  action,  the  first  judgment  bound  these 
defendants  as  if  they  were  parties  to  the 
action.  Persons  thus  situated  bear  such  a 
relation  to  the  action  that  they  could  not 
only  claim  to  be  made  parties  during  the 
pendency  of  the  action,  out  they  can  also 
move  the  court  and  be  heard  in  reference  to 
any  judgment  rendered  therein  affecting 
their  rights.  The  whole  power  of  the  court 
to  relievo  from  judgments  taken  through 
'mistake,  inadvertence,  surprise,  or  excusa- 
ble neglect,'  is  not  limited  by  §  724;  but,  in 
the  exercise  of  its  control  over  its  judg- 
ments, it  may  open  them  upon  the  applica- 
tion of  anyone  for  sufficient  reason,  in  the 
furtherance  of  justice.  Its  power  to  do  so 
does  not  depend  upon  any  statute,  but  is  in- 
herent, and  it  would  be  quite  unfortunate 
if  it  did  not  possess  it  to  the  fullest  ex- 
tent." 

Thomas  y.  Morris,  supra,  also,  involved 
title  to  land,  and  the  grantee  thereof  from 
a  defendant  to  the  litigation,  during  the 
pendency  of  the  same,  against  whom  a  judg- 
ment had  been  rendered  through  his  inad- 
vertence, was  held  entitled  to  have  such 
judgment  set  aside,  under  a  statute  which 
provided  that  "the  court  may,  .  .  . 
upon  such  terms  as  may  be  just,  relieve  a 
party,  or  legal  representatve,  from  a  judg- 
ment, order,  or  other  proceeding  taken 
against  him  through  his  mistake,  inadver- 
tence, surprise,  or  excusable  neglect,"  etc 

The  doctrine  was  also  appli^  in  Malone 
v.  Big  Flat  Gravel  Min.  Co.  supra,  as  to  the 
grantee  of  real  estate,  upon  a  default  judg- 
ment against  hig  grantor,  such  grantee  ha%*- 
ing  acquired  his  interest  therein  pending  the 
suit  wherein  the  judgment  was  rendered. 
The  right  to  have  the  judgment  opened  was 
based  upon  a  very  sinular  provision  of  the 
Code,  to  the  effect  that  the  court  may, 
"upon  such  terms  as  may  be  just,  relieve  a 
party,  or  his  legal  representative,  from  a 
judgment,  order,  or  other  proceeding  taken 
against  him  through  his  mistake,  inadver- 
tence, surprise,  or  excusable  neglect."  To 
the  same  effect  is  People  v.  MuUan,  63  CaL 
396,  4  Pac.  348. 
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hearing,  if  it  can  be  possibly  done  consistent 
with  the  rights  of  other  parties.  The  sec- 
tion provides  ample  protection  to  third  par- 
ties dealing  with  property  on  the  faith  of 
the  judgment,  and  the  plaintiff  certainly 
has  no  right  to  complain  if  within  a  reason- 
able time,  which  by  statute  is  fixed  at  three 
years,  the  defendant  demands  an  opportu- 
nity of  litigating  with  him  the  justice  of 
the  claim.  In  fact,  a  judgment  upon  serv- 
ice by  publication  is,  as  between  the  par- 
ties, in  the  nature  of  a  conditional  judg- 
ment, one  which  becomes  final  and  absolute 
only  at  the  expiration  of  three  years,  and 
liable  in  the  meantime  to  be  opened  whenever 
tht  defendant  brings  himself  within  the  pro- 
visions of  the  section.''  Albright  v.  War- 
kentin,  31  Kan.  442,  445,  2  Pac.  614,  616. 
The  manifest  justice  of  allowing  a  person 
-so  situated  an  opportunity  to  be  heard  was 
thus  referred  to  in  Erving  v.  Phelps  &  B. 
Windmill  Co.  62  Kan.  787,  36  Pac.  801: 
"We  are  at  a  loss  to  understand  why  the 
•court  refused  to  open  the  judgment  and  give 
the  plaintiff  in  error  an  opportunity  to  set 
top  his  rights.  The  only  service  in  the  case 
was  by  publication  notifying  his  assignor, 
Kobertson,  of  the  pendency  of  the  action. 
Whether  the  plaintiff  in  error  had  a  right 
to  open  the  judgment  under  §  77  of  the 
"Code,  or  brought  himself  strictly  within  the 
position  contemplated  by  that  section  or  not, 
it  is  hardly  necessary  to  decide."  Page  789. 
In  that  case  the  application  to  open  the 
judgment  had  been  made  by  one  who  was 
technically  a  party,  and  it  was  held  that 
another  person  not  so  designated,  but  whose 
interests  had  been  barred  by  the  decree, 
«hould  be  allowed  to  interplead.  The  pro- 
priety of  allowing  a  person  bound  by  a  judg- 
ment, without  having  had  notice  of  the  pro- 
•ceedings,  an  opportunity  to  make  his  de- 
fense, where  it  cannot  prejudice  the  rights 
•of  third  persons,  is  so  evident  that  the  stat- 
ute will  be  construed  to  afford  such  right 
if  the  construction  is  not  precluded  by  the 
language  used.  Tlie  expression  "any  party 
-against  whom  the  judgment  has  been  ren- 
•dered"  may,  without  doing  violence  to  its 
terms,  be  held  to  include  anyone  who,  as 
assignee  or  grantee  of  a  party  expressly 
named,  is  bound  by  such  judgment.  Such 
a  construction  is  in  harmony  with  the  evi- 
dent legislative  purpose  to  give  persons 
whose  property  rights  are  affected  by  a  de- 
cree based  upon  notice  by  publication  only  a 
reasonable  opportunity  to  be  heard.  It  was 
held  in  New  York  that  persons  bound  by  a 
judgment,  although  not  parties  to  the  rec- 
ord, might  maintain  proceedings  to  set  the 
judgment  aside.  The  court  said:  "Persons 
26  L.R.A.(N.S.) 


thus  situated  bear  such  a  relation  to  the  ac- 
tion that  they  could  not  only  claim  to  be 
made  parties  during  the  pendency  of  the  ac- 
tion, but  they  can  also  move  the  court  and 
be  heard  in  reference  to  any  judgment  ren- 
dered therein  affecting  their  rights."  Ladd 
V.  Stevenson,  112  N.  Y.  325,  8  Am.  St.  Rep. 
748,  749,  19  N.  E.  842. 

But  it  is  urged  that  these  principles  ap- 
ply only  to  the  person  who  owned  the  mort- 
gage at  the  time  the  judgment  was  rendered, 
and  that  Gibson,  having  purchased  it  after- 
wards, was  a  mere  intermeddler,  not  being 
a  party  to  the  action,  nor  in  any  manner 
interested  in  the  subject-matter  while  it 
was  pending,  but  taking  the  assignment  sub- 
ject to  the  decree.  Some  general  expressions 
of  text  writers  and  several  decisions  sup- 
port this  view.  Under  a  statute  containing 
the  same  provisions  as  our  own,  the  supreme 
court  of  Nebraska,  in  considering  the  same 
question,  said:  "The  statute  above  referred 
to  provides  that  'a  party  against  whom  a 
judgment  or  order  has  been  rendered'  may, 
under  certain  circumstances,  be  permitted 
to  set  aside  the  decree  and  make  his  de- 
fense, but  we  know  of  no  rule  which  permits 
a  person  to  buy  into  a  suit,  after  judgment, 
with  full  knowledge,  either  actual  or  con- 
structive, of  all  the  proceedings,  and  then 
reopen  the  case  in  order  that  litigation  may 
be  indefinitely  prolonged  in  the  settlement 
of  supposed  defenses."  Powell  ▼.  McDow- 
ell, 16  Neb.  424,  426,  20  N.  W.  271.  The 
same  result  was  declared  in  Iowa  under  a 
similar  statute  (Parsons  v.  Johnson,  6(^* 
Iowa,  455,  23  N.  W.  921),  and  there  are 
other  decisions  to  the  same  effect.  A  con- 
trary view  was  taken  in  Plummer  v.  Brown, 
64  Cal.  429,  1  Pac.  703,  in  a  brief  opinion 
based  upon  the  peculiar  language  of  the 
Code  of  that  sta,tc,  and  also  in  Brown  v. 
Massey,  13  Okla.  670,  76  Pac.  226.  The 
latter  decision  appears  to  hold  that  the  ac- 
tion is  in  a  sense  pending  during  the  three- 
year  period  in  which  any  interested  party 
who  has  had  no  actual  notice  may  appear 
and  make  his  defense.  Other  authorities 
bearing  upon  the  question  are  collected  in  a 
note  appended  to  the  report  of  Furman  v. 
Fumian,  153  N.  Y.  309,  60  Am.  St.  Rep. 
629,  633,  47  N.  E.  577.  In  a  note  to  the 
report  of  Tyler  v.  Aspinwall,  54  L.R.A.  758, 
various  decisions  are  cited  and  reviewed, 
and  the  opinion  of  the  annotator  is  given 
that  the  right  of  a  grantee  not  a  party  to 
the  record,  to  move  to  set  aside  the  judg- 
ment in  such  a  case,  does  not  exist  in  the 
absence  of  statutory  authority.  While  the 
precise  question  has  not  been  decided  in  this 
court,  the  decisions  in  the  Albright  and  Er- 
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ving  Cases  cited  above,  and  in  Green  v.  Mc- 
Murtry,  20  Kan.  189,  tend  to  support  the 
action  of  the  district  court.  In  the  case 
last  cited  it  was  said:  "Any  person  inter- 
ested in  a  suit  may  make  a  motion  with  ref- 
erence to  his  interest,  whether  he  is  legally 
and  technically  a  party  thereto  or  not." 
(Page  193.)  See  also  Civ.  Code,  §  532.  The 
judgment  quieting  title  did  not  finally  de- 
termine that  the  mortgage  was  not  a  lien. 
That  decree  would  not  be  beyond  question 
until  the  expiration  of  three  years.  The 
owner  of  the  mortgage  was  not  absolutely 
deprived  of  all  rights  thereunder.  She  had 
the  right  within  that  time  to  have  the  judg- 
ment set  aside  and  her  lien  established  upon 
the  conditions  named  in  the  statute.  It  is 
not  perceived  why,  having  this  valuable 
right,  she  could  not  transfer  it  to  another, 
nor  why  such  assignee  should  not  have  the 
same  right  to  enforce  it  upon  the  same 
terms.  To  permit  this  does  not  affect  the 
rights  of  the  plaintiff  in  such  a  judgment. 
If  the  right  to  have  it  vacated  exists,  it  is 
of  no  conscquehce  to  him  in  whose  name  it 
is  enforced,  and  this  should  be  allowed  where 
there  is  no  imputation  of  bad  faith  and  no 
intervening  equities  are  affected.  It  must 
be  remembered  that  the  mortgage  interest 
was  not  absolutely  barred  by  the  decree. 
If  it  had  been,  the  bar  could  not  have  been 
removed  by  assignment.  Not  being  barred, 
if  the  judgment  had  been  opened  by  pro- 
ceedings in  the  name  of  the  mortgage  com- 
pany or  of  Celia  C.  Prentiss,  the  name  of 
•  Gibson  might  have  been  substituted.  Ma- 
lone  V.  Big  Flat  Gravel  Min.  ^o.  93  Cal. 
384,  28  Pac.  1063;  Thomas  v.  Morris,  8 
Utah,  284,  31  Pac.  446;  Civil  Code,  §  40. 
The  same  result  was  reached  by  a  direct 
proceeding  in  his  own  name.  Even  if  it 
should  be-  held  that  this  was  an  erroneous 
proceeding,  it  was  not  void. 

It  is  urged  that  Gibson  should  at  least 
have  obtained  leave  to  answer,  and  an  order 
of  substitution;  but  the  court  made  an  or- 
der opening  the  judgment  and  allowing  him 
to  defend,  tried  the  issues  presented  upon 
his  answer  referred  to  in  the  entrv  as  beins 
on  file,  and  rendered  judgment  thereon. 
This  was  a  sufficient  approval  of  his  appear- 
ance. 

Finally,  it  is  contended  that  the  order 
opening  the  judgment  was  void  because 
there  was  no  proof  that  the  mortgage  com- 
pany did  not  have  notice  of  the  pendency  of 
the  action  in  time  to  appear  and  defend. 
To  make  the  order  without  such  proof  may 
have  been  erroneous,  but  did  not  oust  the 
court  of  jurisdiction,  and  the  judgment  was 
not  void.  A  judgment  may  be  erroneous, 
but  is  not  void,  merely  because  of  a  defect 
in  the  proof,  if  the  court  has  jurisdiction  of 
the  parties  and  the  subject-matter.  Bren- 
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holts  V.  Miller,  80  Kan.  385,  101  Pac.  998; 
Clevenger  v.  Figley,  68  Kan.  699,  75  Pac 
1001. 

The  order  and  judgment  presented  for  re- 
view are  affirmed. 

All  the  Justices  concur. 


liOUISIANA  SUPREME  COURT. 

BANK  OF  BERWICK  et  al. 
v. 

GEORGE   VINSON   SHINGLE   &   MANU- 
FACTURING COMPANY,  Limited,  et  aL 

(124  La.  1000,  50  So.  823.) 

Fraud  —  annulment  of  contract  —  de- 
ceased debtor  —  rights  of  creditors. 

1.  Judgment  creditors  of  a  deceased  debt- 
or have  a  right  of  action  to  annul  any 
contract  of  their  debtor  made  in  fraud  of 
their  rights.  The  right  of  the  succession 
representative  to  sue  to  annul  fraudulent 
or  illegal  contracts  is  not  exclusive. 

Same  —  mortgage  for  actual  loan. 

2.  A  mortgage  given  to  secure  an  actual 
loan  of  money  may  be  fraudulent  as  to 
creditors,  if  made  with  the  common  intent 
to  screen  the  property  of  the  insolvent 
debtor  from  the  pursuit  of  his  creditors. 

Same  —  ultra  vires  contract  of  corpora- 
tion. 

3.  An  ultra  vires  contract  of  a  corpora- 
tion, like  any  other  contract,  may  be  im- 
peached as  in  fraud  of  creditors. 

(November  29,  1909.) 
Headnotes  by  Land,  J. 


Note. -'May  a  mortgage  for  an  actual 
contemporaneous  loan  be  set  aside  as 
fraudtUetit  as  against  creditors. 

The  rule  seems  to  be  that  a  mortgage 
which  is  given  by  a  mortgagor  with  intent  to 
delay  or  defraud  his  creditors,  although 
given  for  an  actual  contemporaneous  loan, 
may  be  set  aside  if  the  mortgagee  partici- 
pates in  the  fraudulent  purpose.  In  Hyde 
V.  Bloomingdale,  23  Misc.  728,  51  N.  Y. 
Supp.  1025,  where  it  is  so  held,  the  court, 
after  recognizing  the  right  of  a  debtor  to 
prefer  his  creditors,  said :  "When,  however, 
one  rebeivee  property  of  a  debtor  for  a  pres- 
ent payment,  the  case  is  different,  and  an- 
other principle  prevails;  for  then  such  pro^p- 
erty  is  diverted  from  its  Je^itimate  destina- 
tion, the  assets  available  to  creditors  re- 
duced pro  ianto,  and  the  debtor  facilitated 
in  removing  them  beyond  the  reach  of 
process.  In  reason,  to  invalidate  the  title 
of  one  who  so  enables  a  debtor  to  elude  the 
claims  of  creditors,  it  should  suHiee  that 
he  have  notice  of  the  fraudulent  intent 
which  his  act  has  contributed  to  consum- 
mate.   But  nothing  less  than  such  notice  oi 
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APPEAL  by  plaintiffs  from  a  judgment 
of  the  Judicial  District  Court  for  the 
Parish  of  St.  Mary,  dismissing  a  petition 
filed  to  annul  and  set  aside  a  certain  mort- 
gage alleged  to  haTe  been  given  in  fraud  of 
creditors.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Paul  Kramer  for  appellants. 

Messrs.  Fo^r,  Milling,  &  Godchanx 
and  Alexis  Brian,  for  appellees: 

In  order  to  sustain  the  revocatory  action, 
three  things  must  exist:  Fraud  on  the  part 
of  the  vendor,  knowledge  on  the  part  of  the 
vendee,  and  injury  to  the  complaining  cred- 
itor. 

Seixas  v.  Citizens'  Bank,  38  La.  Ann.  424; 
Rev.  Civ.  Code,  arts.  1970,  1978. 

In  order  to  constitute  fraud,  two  condi- 


tions are  legally  necessary:  The  intent  of 
defrauding  and  the  event,  or  the  effective 
and  actual  loss  sustained  by  the  creditor. 

Montilly  v.  His  Creditors,  18  La.  383; 
Hennen's  Dig.  No.  8,  p.  1032. 

A  mortgage  taken  to  secure  money  loaned 
at  the  time  of  the  mortgage  will  not  be  set 
aside,  though  the  mortgagee  knew  that  the 
mortgagor  was  insolvent  at  the  time  the 
loan  and  mortgage  were  made. 

Brown  v.  Kenner,  3  Mart.  (La.)  270. 

Where  an  estate  is  insolvent,  the  admin- 
istrator represents  all  the  creditors. 

Harkins's  Succession,  2*  La.  Ann.  923; 
Richard  v.  Ouviore,  10  La.  Ann.  723;  Judson 
V.  Connolly,  4  La.  Ann.  169. 

The  right  to  qiaestion  an  ultra  vires  con- 
tract is  personal  to  the  state. 


its  equivalent  will  vitiate  a  transfer  for 
value." 

In  J.  S.  B.rittain  Dry  Goods  Co.  v.  Plow- 
man, 113  Iowa,  624,  85  N.  W.  810,  it  was 
held  that  a  mortgage  given  for  a  present 
loan  of  monev  was  void  as  to  creditors,  it 
being  executed  under  circumstances  indi- 
cating knowledge  on  the  part  of  the  mort- 
gagee of  the  mortgagor's  intent  to  defraud 
his  creditors 

In  Volentine  v.  Hurd,  22  Blatchf.  489,  21 
Fed.  749,  where  a  mortgagee  loaned  money 
to  an  insolvent  debtor  to  enable  him  to  ef- 
fect a  compromise  with  his  creditors,  taking 
a  mortgage  on  the  debtor's  homestead  farm 
as  security,  but  w^ithout  taking  precautions 
to  secure  payment  of  the  njoney  to  the 
creditors,  and  the  mortgagor  fled  without 
making  such  payment,  it  was  held  that,  as 
to  all  of  the  property  except  the  exempt 
homestead  interest,  the  mortgage  was  void; 
and  as  to  "such  homestead  interest,  fore- 
closure would  be  allowed  only  on  payment 
to  creditors  who  were  parties  to  the  com- 
position, the  percentage  agreed  upon  there- 
in. 

In  Tripp  v.  Vincent,  8  Paige,  176,  where 
the  object  of  the  mortgagor  in  giving  a 
mortgage  was  to  defraud  .his  creditors,  and 
the  mortgage  was  for  more  than  the  actual 
loan,  it  was  held  that,  even  if  the  mortgagee 
was  acting  in  good  faith,  without  notice  of 
the  creditor's  fraudulent  intent,  he  could 
not  be  considered  a  bona  fide  purchaser  for 
more  than  the  actual  consideration,  with 
interest. 

But  when  the  mortgagee  acts  in  good 
faith,  without  notice  or  reason  to  believe 
that  the  mortgagor  intends  to  defraud  his 
creditors,  the  mortgage  is  sustained  as 
against  creditors.  Caldwell  v.  Dvorak,  70 
111.  App.  547. 

In  Roden  v.  Ellis,  113  Ala.  652,  21*  So. 
71,  in  denying  a  bill  to  set  aside  a  mort- 
gage given  for  an  actual  contemporaneous 
loan,  the  court  said  that,  the  consideration 
being  admitted,  the  burden  was  on  the 
plaintiff  to  establish  fraud  by  showing  that 
the  mortgagor  was  embarrassed  at  the  time 
the  loan  was  made,  and  that  the  mortgagee 
26  L.R»^.(N.S.) 


had  notice  of  it,  or  of  facts  calculated  to 
put  him  on  inquiry. 

In  Rosenberry  v.  Thompson,  10  Ky.  L. 
Rep.  332,  8  S.  W.  895,  the  court  said  that 
where  there  was  no  evidence  of  want  of 
consideration,  and  the  statements  of  the 
mortgagor  and  mortgagee  that  the  money 
was  actually  loaned  were  pot  contradicted, 
the  mortgage  must  be  held  valid  as  against 
creditors. 

In  Shivc  V.  Merritt,  31  Ky.  L.  Rep.  978, 
104  S.  W.  368,  where  the  purpose  of  the 
mortgagor  in  effecting  the  loan  and  giving 
the  mortgage  therefar.  was  to  avoid  re- 
sponsibility in  a  tori  action  about  to  be 
commenced  against  him,  there  being  no  posi- 
tive evidence  that  the  mortgagee  partici- 
pated in  the  fraudulent  design,  it  was  held 
that  the  mortgage  was  valid  as  against  the 
judgment  creditor. 

In  German  American  Bank  v.  Magill,  102 
Wis.  582,  78  N.  W.  782,  where,  apparently, 
the  mortgagee  did  not  know  of  the  insolv- 
ency of  the  mortgagors,  but  took  the  mort- 
gage in  absolute  goi^  faith,  and  parted  with 
her  money  relying  upon  the  validity  of  the 
mortgage,  it  was  held  that  the  transaction 
could  not  be  avoided  in  a  garnishment  pro- 
ceeding by  another  creditor,  against  the 
mortgagee,  who  had  taken  possession  of  tlie 
property,  unless  it  was  shown  that  the 
mortgagors  had  a  design  to  defraud  their 
creditors,  and  that  the  mortgagee  partici- 
pated in  the  fraud. 

In  Campbell  v.  Patterson,  21  Can.  S.  C. 
645,  it  was  held  that  a  chattel  mortgage 
given  in  consideration  of  an  actual  loan^ 
made  by  the  mortgagee  in  good  faith,  with- 
out knowledge  of  the  insolvency  of  the  mort- 
gagor, or  of  any  intention  on  his  part  to 
defraud  his  creditors,  was  not  void  under  a 
statute  making  voia  a  transfer  of  goods  by 
an  insolvent  with  the  intent,  or  having  the 
elTect,  of  delaying  or  defeating  his  creditors, 
or  of  giving  one  a  preference  over  others. 

In  Johnson  v.  Hope,  17  Ont.  App.  Rep. 
10,  where  the  mortgage  was  taken  from  an 
insolvent  to  secure  an  actual  present  ad- 
vance by  a  mortgagee  who  had  no  notice  of 
such  insolvency,  and  who  made  the  loan  in 
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Clark,  Corp.  pp.  163,  167,  169;  10  Cyc. 
Law  &,  Proc.  p.  1133. 

liancl,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiffs'  petition  was  dismissed  on  an 
exception  of  no  cause  and  right  of  action, 
and  they  have  appealed. 

The  Bank  of  Berwick  and  J.  H.  Menge  & 
Sons,  judgment  creditors  of  Theodore  A. 
Thorgeson,  deceased,  instituted  this  suit 
against  the  defendant  company  and  the 
legal  representatives  of  the  ^aid  decedent, 
for  the  purpose  of  annulling  and  avoiding, 
and  of  canceling  and  erasing  from  the  rec- 
ord, a  certain  act  of  special  mortgage  of 
date  October  11,  1907,  executed  by  the  said 
Thorgeson  in  favor  of  the  deft'ndant  com- 
pany to  secure  the  payment  of  the  promts- 
bory  note  of  the  said  mortgagor,  and  by 
him  indorsed  in  blank,  for  the  sum  of 
$5,000.  The  consideration  of  the  note  and 
mortgage  was  the  sum  of  $5,000  borrowed 
by  the  said  Thorgeson  from  the  defendant 
company. 

'ijie  grounds  of  alleged  nullity  are  as  fol- 
lows: That  the  defendant  company  was 
not  authorized  by  its  charter  to  loan  money 
and  takf.  mortgages  or  any  other  kind  of 
security,  and  that  consequently  the  contract 
in  question  was  an  ultra  vires  act  on  the 
part  of  said  corporation,  and  was  and  can- 
not be  exercised  or  enforced  to  the  injury 


of  petitioners  as  creditors  ot  the  said 
Thorgeson  at  the  date  of  the  execution  and 
delivery  of  said  note  and  act  of  mortgage. 

That  at  said  time  said  Thorgeson  was  in- 
solvent, and  his  financial  condition  was  well 
known  to  the  officers,  directors,  and  attor- 
neys of  defendant  company;  and  that  said 
ultra  vires  contract  was  in  fraud  of  peti- 
tioners' rights  as  creditors,  and  works  great 
injury  to  petitioners. 

That  the  property  mortgaged  as  aforesaid 
is  the  only  property  out  of  which  petitioners 
will  be  able  to  realize  anything  out  of  their 
judgments  against  the  said  Thorgeson. 

The  petition  alleges  that  the  defendant 
company  is  a  corporation  organized  under 
the  laws  of  the  state  of  Louisiana.  The 
charter  is  not  annexed  to  the  petition;  but 
it  is  alleged  that  the  company  is  not  au- 
thorized by  its  charter  to  loan  money  or 
take  mortgages  or  any  other  kind  of  se- 
curity. For  the  purposes  of  the  exception, 
it  therefore  must  be  taken  as  true  that  the 
alleged  contraet  of  loan  and  mortgage  was 
an  ultra  vires  act  of  the  corporation,  made 
in  fraud  of  plaintiffs'  rights  as  creditors. 
It  may  be  that  on  the  trial  of  the  case  on 
the  merits  the  defendant  company  may  be 
able  to  show  that  it  had  implied  power  to 
make  the  particular  loan  in  question,  and 
that  the  transaction  was  bona  fide  and  in 
the  usual  course  of  business. 

Plaintiffs'  petition  discloses  two  causes  of 


good  faith,  it  was  held  that  the  mortgage 
was  valid,  though  the  money  was  paid  by 
the  mortgagee,  under  direction  of  the  in- 
solvent mortgagor,  to  a  creditor  who  there- 
by secured  the  preference. 

In  Carr  v.  Briggs,  156  Mass.  78,  30  N. 
£.  470,  it  was  held  that  the  mere  knowl- 
edge by  a  mortgagee  that  one  of  the  pur- 
poses of  the  mortgagor  iif  giving  the  mort- 
gage was  to  hinder  his  creditors  was  not 
sufficient  to  justify  a  findiTig  that  the  mort- 
gagee participated  in  the  fraud. 

The  validity  of  such  mortgages  has  some- 
times been  questioned  where  part  of  the 
consideration  for  the  mortgage  was  an  ac- 
tual contemporaneous  loan  and  part  a  prece- 
dent indebtedness.  In  such  cases  the  mort- 
gage is  sometimes  upheld  as  to  the  new 
consideration,  but  set  aside  as  to  the  old, 
because,  as  to  the  past  debt,  it  constitutes 
an  unlawful  preference  of  creditors.  Thus, 
in  Brown  v.  Kenner,  3  Mart.  (La.)  270, 
where  a  mortgage  of  $6,000  was  given  to 
cover  the  prior  debt  of  $4,000  and  a  con- 
temporaneous loan  of  $2,000,  made  at  a 
time  when  the  mortgagor  was  insolvent 
and  about  to  fail,  it  was  held  that  the  mort- 
gage amounted  to  a  void  preference  of  cred- 
itors as  to  the  $4,000,  but  that  it  was  valid 
as  to  the  $2,0CK)  loan,  which  went  to  the 
benefit  of  the  creditors. 

And  in  Mader  v. '  McKinnon,  21  Can.  S. 
C.  652,  the  court  said  that  if  part  of  the 
consideration  for  a  chattel  mortgage  was  an 
26  L.K.A.(N.S.) 


actual  present  loan,  it  would  be  valid  to 
that  extent,  though  the  balance  was  fraudu- 
lent as  to  creditors;  but  it  was  found  that 
no  such  actual  bona  fide  advance  was  made. 

In  VVallis  v.  Adoue,  76  Tex.  118,  13  S.  W. 
63,  however,  the  court,  while  recognizing 
the  validity  of  a  mortgage  for  a  past  in- 
debtedness, though  given  with  the  intent  to 
prefer  the  mortgagee  to  other  creditors^ 
held  that  the  fact  that  the  mortgage  was 
given  for  an  amount  including  a  contem- 
poraneous loan  as  well  as  the  past  indebted- 
ness was  sufficient  to  make  the  entire  mort- 
gage void  as  to  other  creditors. 

And  in  Herman  v.  McKinney,  47  Fed. 
758,  where  a  merchant  owed  a  bank  $2,000, 
and  the  bank  loaned  him  $8,000  more,  and 
took  a  mortgage  on  his  stock  of  goods 
valued  at  from  $15,000  to  $17,000,  and  the 
bank  knew  of  the  debtor's  insolvent  circum- 
stances, and  he  insisted  on  having  the  loan 
in  cash  instead  of  a  certificate  of  deposit, 
it  was  held  that  the  entire  mortgage  was 
fraudulent,  and  the  bank  was  required  to 
pay  the  proceeds  of  a  sale  of  the  stock  of 
goods  into  court,  for  the  benefit  of  creditors. 

In  considering  this  question,  cases  turn- 
ing upon  the  provisions  of  the  bankruptcy 
act  were  excluded. 

As  to  effect  of  recording  within  the  four 
months'  period  prescribed  by  that  act,  a 
mortgage  given  for  a  present  loan  or  for 
future  advances,  see  note  to  Claridge  v. 
Evans,  25  L.IUL(N.S.)  144. 
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action;  one  to  revoke  a  contract  as  in  fraud 
of  creditors,  and  the  other  to  have  the  con- 
tract declared  null  and  void  ab  initio  as 
illegal.  If  either  cause  of  action  be  good 
in  law,  the  general  demurrer  filed  by  the 
defendant  is  bad. 

We  think  that  the  plaintiffs,  as  judgment 
creditors  of  the  deceased,  have  at  least  a 
standing  to  sue  to  annul  the  contract  on 
the  ground  of  fraud  and  injury.  The  right 
of  judgment  creditors  to  sue  to  cancel  and 
erase  an  apparent  mortgage  on  the  property 
of  the  debtor  is  too  well  settled  for  dispute. 
Bussiere  v.  Williams,  37  La.  Ann.  387. 

The  right  of  a  judgment  creditor  to  sue 
to  annul  an  alleged  illegal  sale,  and  bring 
the  property  back  into  the  succession,  was 
affirmed  in  Neda  v.  Fontenot,  2  La.  Ann. 
782,  and  this  doctrine  was  approved  in 
Ledoux  V.  Lavedan,  49  La.  Ann.  923,  22  So. 
214,  and  Hardy  v.  Pecot,  113  La.  359,  36 
So.  992. 

In  Judson  v.  Connolly,  4  La.  Ann.  169,  it 
was  held  that  the  administrator  of  an  in- 
solvent succession,  as  the  representative  of 
the  creditors,  may  maintain  an  action  for 
their  benefit,  to  annul  a  simulated  sale,  and 
recover  property  belonging  to  the  succes- 
sion. This  case  in  no  way  militates  against 
the  doctrine  that  the  creditors  themselves 
may  maintain  such  a  suit  in  their  own 
right,  especially  where  it  appears  that  the 
administrator  has  taken  no  action  in  the 
premises. 

Article  1970  of  the  Civil  Code  declares 
that  "the  law  gives  every  creditor,  when 
there  is  no  cession  of  goods.,  as  well  as  the 
representation  of  all  the  creditors,  where 
there  is  any  such  cession,  or  other  proceed- 
ings by  which  they  are  everlastingly  repre- 
sented, an  action  to  annul  any  contract 
made  in  fraud  of  their  rights.'' 

This  article  refers  to  insolvent  proceed- 
ings. The  right  of  a  trustee,  receiver,  or 
syndic  to  sue  does  not  exclude  the  right  of 
judgment  creditors  also  to  sue,  where  no 
action  has  been  taken  by  their  representa- 
tive to  protect  their  interests. 

The  present  suit,  in  part,  at  least,  is  a 
revocatory  action  to  set  aside  a  contract, 
as  in  fraud  of  creditors. 

The  facts  that  Thorgeson  was  insolvent, 
and  that  the  defendant  company  was  aware 
of  his  financial  condition  at  the  time  the 
loan  was  made,  may  not  in  themselves  con- 
stitute a  fraudulent  transaction.  Brown  v. 
Kenner,  3  Mart.  (La.)  270.  But  it  is  al- 
leged that  said  contract  was  made  in  fraud 
of  creditors  and  to  their  injury.  If  such  be 
the  case,  and  both  parties  participated  in 
the  fraudulent  intent  to  defeat  the  pursuit 
of  creditors,  then  the  bare  circumstance 
that  the  money  was  loaned  would  not  purge 
the  transaction.  In  mortgaging  property, 
26  L.R.A.(N.8.) 


the  fraud  is  operated  by  the^  encumbrance 
of  the  property  and  the  placing  of  the 
money  borrowed  beyond  the  reach  of  cred- 
itors. In  principle  there  is  no  difference  be- 
tween a  fraudulent  mortgage  and  a  fraudu- 
lent sale.  Fraud  may  exist  in  an  onerous 
contract,  if  both  parties  have  a  fraudulent 
intent.  Civ.  Code,  art.  1982.  The  law  pro- 
tects third  persons  only  when  they  contract 
in  good  faith  or  in  the  usual  course  of  busi- 
ness with  the  insolvent  debtor.  Civ.  Code, 
arts.  1979-1986. 

The  allegations  of  the  petition  suffice  to 
negative  the  conclusion  that  the  transaction 
was  made  in  good  faith  and  in  the  usual 
course  of  business.  We  cannot  assume  that 
the  money  loaned  was  used  by  the  borrow- 
er to  pay  his  debts.  The  allegations  of  the 
petition  forbid  such  an  assumption  as  far 
as  the  plaintiffs  are  concerned. 

It  is  earnestly  contended  by  the  defend- 
ant that  the  plaintiffs,  as  judgment  cred- 
itors, have  no  standing  to  impeach  the  mort- 
gage as  an  ultra  vires  act  of  the  corporation, 
because  Thorgeson,  having  received  the 
money,  would  not  be  permitted  to  set  up 
the  defense  of  ultra  vires  while  he  retained 
the  fruits  or  benefits  of  the  contract,  and 
because  the  state  alone  can  maintain  pro- 
ceedings against  a  corporation  which  has 
exceeded  its  charter  powers ;  but  these  prop- 
ositions leave  out  the  element  of  fraud 
charged  in  the  petition.  Whether  a  con- 
tract be  valid  or  invalid,  it  may  be  revoked 
when  made  in  fraud  of  creditors  and  to 
their  prejudice. 

The  general  doctrine  that,  in  executed 
ultra  vires  contracts,  third  persons  cannot 
question  the  title  of  the  corporation,  and 
that  such  title  is  good  except  against  the 
state  alone,  may  be  conceded,  but  does  not 
meet  the  case  at  bar,  involving  the  right  of 
judgment  creditors  to  question  an  ultra 
vires  act  of  mortgage  alleged  to  be  fraudu- 
lent and  injurious  to  them. 

On  general  principles  a  judgment  creditor 
has  a  right  of  action  to  annul  any  real  con- 
tract of  the  debtor,  made  in  .fraud  of  his 
right.  Civil  Code,  art.  1970.  A  fortiori  a 
judgment  creditor  has  a  right  of  action  to 
annul  simulated  contracts,  or  contracts 
made  in  violation  of  law  and  in  fraud  of 
his  rights. 

In  the  opinion  of  the  district  judge,  and 
in  the  oral  and  written  arguments  of  coun- 
sel in  this  court,  the  important  and  difiicult 
questions  relative  to  the  ultra  vires  con- 
tracts of  corporations  have  been  discussed 
with  great  ability. 

We  do  not  deem  it  necessary  to  consider 
and  determine  such  questions  on  this  appeal, 
as  the  case  as  presented  may  be  disposed  of 
on  the  allegations  of  fraud  and  injury. 

We  therefore  conclude  that  the  plaintiffaf 
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petition  disc^Dses  a  right  of  action  and  a 
cause  of  action. 

It  is  therefore  ordered  that  the  judgment 
below  be  reversed,  and  it  is  now  ordered 
that  the  exception  of  no  cause  of  action  be 
overruled,  and  that  this  cause  be  remanded 
for  further  proceedings  according  to  law, 
and  that  the  costs  of  this  appeal  be  paid 
by  the  defendant  corporation. 


MISSISSIPPI    SUPREME   COURT. 

STATE  OF  MISSISSIPPI,  Appt, 

V. 

EDMOND  MITCHELL. 

(—  Miss.  — ,  61  So.  4.) 

Banks  ^  Insolvency  —  receiving  depos- 
its —  liability  of  director. 

The  director  of  a  bank  who  keeps  open 
for  the  receipt  of  deposits  one  of  its 
branches,  knowing  that  the  bank  is  insolv- 
ent, may  be  convicted  under  a  statute  pro- 
viding for  the  punishment  of  an  agent  of  a 
bank  who  receives  deposits  knowing  the 
establishment  to  be  insolvent,  although  he 
is  not  present  in  the  town  where  the  branch 


is  located,  and  has  no  part  in  the  im«w^ 
receipt  of  the  deposit. 


(January  24,  1910.) 

APPEAL  by  the  SUte  of  Mississippi  from 
a  verdict  of  the  Circuit  Court  for  Jack- 
son County,  entered  upon  a  peremptory 
instruction  directing  the  acquittal  of  defend- 
ant, who  was  charged  with  having  unlaw- 
fully accepted  deposits  in  a  bank  known  to 
be  insolvent.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  B.  P.  Harrison,  for  appellant: 

Tlie  object  of  the  statute  is  to  pnotect  the 
confiding  public  from  the  victimization  apt 
to  result  from  depositing  in  an  insolvent 
establishment;  and  it  seeks  to  give  protec- 
tion by  denouncing  its  penalty  against  him 
who  receives  a  deposit  knowing,  or  having 
good  reason  to  believe,  that  the  establish- 
ment is  insolvent. 

Hughes  V.  Lake,  63  Miss.  557;  State  v. 
Bardwell,  72  Miss.  638,  18  So.  377;  Baker 
V.  State,  54  Wis.  368,  12  N.  W.  12?  Meadow- 
croft  V.  People,  163  111.  66,  35  L.R.A-  176, 
54  Am.  St.  Rep.  447,  45  N.  E.  303 ;  Cook  v. 


Note.  —  Is  the  actual  personal  receipt 
of  -a  deposit  by  an  officer  or  employee 
of  an  insolvent  hanic  essential  to  his 
conviction. 

The  decision  in  State  ▼.  MircHELi.  fol- 
lows a  rule  which  would  appear  to  be  of 
general  application  among  the  reported 
cases.  Many  of  the  cases,  without  discuss- 
ing the  point,  apparently  assume  that  per- 
sonal receipt  by  an  officer  or  employee  of 
a  bank  is  not  necessary  to  his  conviction 
for  receiving  deposits  knowing  of  the  bank's 
insolvency.  The  authorities  collected  in  this 
note,  however,  are,  like  State  v.  Mitchell, 
cases  which  have  expressly  passed  upon  the 
question. 

It  was  held  in  Carr  v.  State,  104  Ala.  4, 
16  So.  150,  that  a  direct,  personal,  manual, 
receipt  of  a  deposit  by  the  manager  of  a 
banking  firm  was  not  necessary  to  his  con- 
viction for  receiving  such  deposit  when  the 
firm  was  insolvent,  although  it  api)earcd 
that  the  defendant  was  not  in  the  town 
where  the  banking  business  was  carried  on, 
at  the  time,  and  the  cashier  received  the 
deposit.  In  the  course  of  the  opinion  the 
court  said:  '*Tlie  defendant,  as  a  member 
and  manager  of  the  firm  called  the  Tuscum- 
bia  Banking  Company,  carried  on  the  busi- 
ness of  banking  at  Tuscumbia;  he  thereby, 
so  long  as  the  bank  was  kept  open,  invited 
the  public,  and  Robert  J.  Abernathy  as  one 
of  the  public,  to  make  deposits  with  said 
firm;  whether  present  or  absent  personally, 
he  provided  means  for  the  acceptance  of  this 
invitation,  by  the  employment  of  Harring- 
ton to  take  possession  of  deposits  tendered 
in  consequence  of  it  for  him,  and  the  act  of 
26  L.R.A.(N.S.) 


Harrington  in  so  doing  is  his  act  as  fully 
in  every  sense  as  if  he  had  performed  it  by 
his  own  hands.'' 

In  Baxter  v.  Coughlin,  70  Minn.  1,  72 
N.  W.  797,  which '  was  an  action  against 
the  directors  of  a  bank  for  receiving  de- 
posits when  the  bank  was  insolvent,  one  of 
the  defendants  demurred  to  the  complaint 
on  the  ground  that  it  did  not  state  a  cause 
of  action.  The  argument  advanced  was 
briefly  that,  when  the  deposit  was  made, 
no  contract  was  created  between  the  de- 
positor and  the  directors,  but  the  contract 
was  with  the  corporation,  and  hence  that 
the  person  or  officer  who  actually  accepted 
and  received  the  deposit  was  alone  crimin- 
ally liable;  that  is,  the  statute  applied  only 
to  the  person  performing  the  physical  act 
of  receiving  the  deposit.  The  court  thus 
disposed  of  the  contention:  "It  is  true 
that  there  was  no  contract  between  the 
directors  and  the  plaintiff  as  to  the  de- 
posit, and  that  the  contract  was  between 
the  plaintiff  and  the  corporation;  but  the 
latter  is  an  intangible  legal  entity,  and 
could  only  contract  through  its  duly  au- 
thorized officers,  of  whom  the  directors  were 
chief  and  had  supreme  control.  When  the 
receiving  teller  of  a  bank  accepts  a  deposit 
for  a  bank,  it  is  an  act  performed  for  the 
corporation  by  the  direction  and  authority 
of  the  directors.  It  is  they  who,  throujrtt 
him,  receive  the  money  for  the  bank.  To 
construe  the  statute  as  applicable  only  to 
the  agent  of  the  bank  who  performs  the 
physical  act  of  receiving  the  deposit,  or  con- 
nives at  it,  would  nullify  the  statute;  for 
the  receiving  teller,  as  a  rule,  has  no  op- 
portunity  to   know,    and   in   fact  does    not 
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Hart,  146  U.  S.  183,  36  L.  ed.  934,  13  Sup. 
Ct.  Eep.  40;  Re  Cook,  49  Fed.  842. 

If  the  object  of  the  statute  was  to  "sup- 
press the  business  of  banking  by  insolvent 
persons  and  corporations/'  and  to  ''protect 
the  confiding  public  from  the  yictimication 
apt  to  result  from  depositing  in  insolvent 
establishments,"  all  who  entered  into  a  con- 
spiracy were  criminally  liable. 

McClure  v.  People,  27  Colo.  368,  61  Pac. 
612;  State  v.  Shove,  96  Wis.  1,  37  L.R.A. 
142,  65  Am.  St.  Rep.  17,  70  N.  W.  312; 
Baxter  v.  Coughlin,  70  Minn.  1,  72  N.  W. 
797;  State  v.  Yetzer,  97  Iowa,  432,  66  N. 
W.  737;  State  v.  Boomer,  103  Iowa,  106, 
72  N.  W.  424;  Stete  v.  Buck,  108  Mo.  622, 
18  S.  W.  1113;  Dodge  v.  Maatin,  6  McCrary, 
404,  17  Fed.  660;  Carr  v.  State,  104  Ala. 
4,  16  So.  150. 

Mr.  George  Butler  also  for  appellant. 

Messrs.  Fltts  &  Leigh,  for  appellee: 

The  whole  body  of  the  crime  charged  con- 
sists in  the  failure  to  give  the  information; 
and  it  is  a  necessary  corollary  to  this  prop- 
osition that  no  person  can  be  guilty  of  this 
crime  who  has  not  and  never  had  the  op- 
portunity to  do  the  very  thing  the  statute 
seeks  to  encourage  and  insure. 


State  y.  Warner,  60  Kan.  99,  55  Pae.  342; 
Stewart  v.  State  (Miss.)  49  So.  615;  Cun* 
ningham  v.  Norton,  125  U.  S.  77,  31  L.  ed. 
624,  8  Sup.  Ct.  Rep.  804;  Gordon  v.  State, 
52  Ala.  308,  23  Am.  Rep.  576;  Stern  v. 
State,  53  Ga.  229,  21  Am.  Rep.  267;  Com. 
V.  Murphy,  165  Mass.  66,  30  L.R.A.  734,  52 
Am.  St.  Rep.  496,  42  N.  E.  604;  Com.  v. 
McKie,  1  Gray,  61,  61  Am.  Dec.  411;  Haven 
V.  New  Hampshire  Asylum,  13  N.  H.  532, 
38  Am.  Dec.  512;  Terry  v.  Birmingham 
Nat.  Bank,  93  Ala.  599,  30  Am.  St.  Rep. 
87,  9  So.  299;  Rudd  v.  Robinson,  126  N.  Y. 
113,  12  L.R.A.  473,  22  Am.  St.  Rep.  816, 
26  N.  E.  1046;  State  v.  Warner,  60  Kan.  99, 
55  Pac.  342;  State  v.  Wells,  134  Mo.  244, 
35  S.  W.  615;  Stadler  v.  First  Nat.  Bank, 
22  Mont.  190,  74  Am.  St.  Rep.  698,  56  Pac. 
111. 

'Whitneld,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  appellee,  along  with  certain  other 
directors  and  managing  officers  of  the  Ocean 
Springs  branch  of  the  Scranton  State  Bank, 
the  parent  bank  being  at  Scranton,  Missis- 
sippi, was  indicted  under  the  last  half  of 


know,  the  financial  condition  of  the  bank. 
If,  then,  the  directors,  knowing  the  bank  to 
be  insolvent,  can  make  use  of  such  teller  to 
receive  the  deposits  for  the  bank,  without 
incurring  on  their  part  any  civil  or  crim- 
inal liability,  the  statute  is  a  farce.  Such 
is  not  the  case,  for  the  hand  of  the  teller 
is  the  hand  of  the  directors,  so  far  as  he 
acts  by  their  authority  and  direction.  He 
has  no  independent  volition  or  will  in  the 
premises." 

In  State  v.  Cadwell,  70  Iowa,  432,  44  N. 
W.  700,  the  defendants,  owners  and  mana- 
gers of  two  banks,  were  indicted  for  receiv- 
ing a  certain  deposit  in  one  of  them  when  it 
was  insolvent.  The  cashier  of  the  bank  re- 
ceived the  deposit  and  issued  a  certificate 
which  was  offered  in  evidence.  It  was  ob- 
jected that  it  was  not  competent  to  show- 
that  the  money  was  received  by  any  other 
than  the  defendants  personally;  but  the 
court  said  that  no  such  rule  had  ever  been 
held  by  a  court  of  last  resort,  and,  on  the 
contrary,  it  was  a  general  and  well-recog- 
nized rule  that  if  a  person  does  an  act  con- 
stituting an  offense  through  the  agency  of 
another,  the  act  is  his,  and  it  is  unneces- 
sary to  aver  the  agency  in  the  indictment. 
It  mav  be  charged  directly  as  his  act,  ami 
proof '  that  he  did  the  act  through  the 
agency  of  another  will  sustain  a  conviction. 

An  instruction  stating  that  if  the  de- 
fendant (a  bank  president),  knowing  the 
bank  to  be  insolvent,  did  aid,  assist,  advise, 
etc.,  keeping  it  open  for  the  receipt  of  de- 
posits, and  if,  while  it  was  so  kept  open 
for  the  receipt  of  deposits,  the  particular 
deposit  because  of  which  the  defendant  was 
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indicted  was  received,  it  would  be  sufficient 
to  show"  the  defendant  guilty  (the  main 
thought  of  the  instruction  being  that  proof 
of  the  receipt  of  the  deposit  by  the  defend- 
ant in  person  was  not  necessary  to  a  con- 
viction), was  held  in  State  v.  Yetzer,  97 
Iowa,  423,  66  N.  W.  737,  to  state  the  cor- 
rect rule.  The  court  said:  ''^It  is  not  es- 
sential that  the  defendant  should  have  had 
in  mind  the  particular  deposit,  or  that  he 
should  have  known  of  it.  If,  as  has  been 
stated,  he  knew  the  bunk  to  be  insolvent, 
and  with  that  knowledge  he  did  any  of  the 
things  specified  as  to  receiving  such  de- 
posits knowingly,  he  would  be  guilty,  under 
the  statute  even  though  he  had  no  knowl- 
edge of  any  particular  deposit.  In  such  a 
case,  he  would  aid,  or  connive,  at  the  re- 
ceiving of  every  deposit  so  received." 

A  charge  to  the  jury,  instructing  them 
that^,  in  determining  whether  the  defendant 
received  or  accepted  the  deposit  in  ques- 
tion, it  was  not  necessary  that  the  evidence 
should  show,  or  that  they  should  find,  that 
the  defendant  in  person  received  such  de- 
posit, nor  that  he  was  personally  present 
when  it  was  received,  and  that  it  was 
enough  if  it  was  received  by  the  cashier  or 
agent  of  defendant,  under  his  authority, 
was  commented  upon  bv  Given,  J.,  in  Stale 
V.  Eifert,  102  Iowa,  188,  38  L.R.A.  485,  63 
Am.  St.  Rep.  433,  65  N.  W.  309,  71  N.  W. 
248,  in  considering  the  entire  instruction 
of  which  the  above  was  a  part,  as  being  a 
correct  statement  of  the  law,  which  aided 
to  make  plain  that  which  followed. 
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§  1169  of  the  Code  of  190G,  which  is  in  the 
following  words: 

"1169  (1089).  The  Bame;  removing,  se- 
creting, or  concealing  assets  of  bank,  re- 
ceiving deposits  when  bank  insolvent,  etc. 
— If  the  president,  manager,  cashier,  teller, 
assistant,  clerk,  or  other  employee  or  agent 
of  any  bank  or  broker^s  office  or  establish- 
ment conducting  the  business  of  receiving 
on  deposit  the  money  or  other  valuable 
things  of  such  persons,  shall  remove  or  se- 
crete or  conceal  the  assets  or  effects  of  such 
establishment  for  the  purpose  of  defrauding 
any  of  the  creditors  of  the  establishment,  or 
shall  receive  any  deposit  knowing,  or  hav- 
ing good  reason  to  believe,  the  establish- 
ment to  be  insolvent,  without  informing  the 
depositor  of  such  condition,  on  conviction, 
he  shall  be  imprisoned  in  the  penitentiary 
not  longer  than  five  years." 

There  were  three  counts  in  the  indict- 
ment. The  first  count  charged  that  the  de- 
fendants knew  that  the  said  branch  bank 
was  insolvent  at  the  time  of  the  reception 
of  the  deposit;  the  second  count  charged 
that  they  had  good  reason  to  believe  that 
the  branch  bank  was  insolvent;  and  the 
third  count  charged  that  the  defendants  had 
good  reason  to  believe  that  both  the  branch 
bank  and  the  parent  bank  were  insolvent. 
All  three  counts  charged  that  the  said 
branch  bank  was  insolvent  at  the  time  of  the 
reception  of  the  deposit.  We  set  out  below 
in  full  the  second  count  of  the  indictment, 
that  the  precise  crime  charged  may  be  seen : 

"And  the  grand  jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  further  present 
that  Louis  Lundy,  H.  S.  Rourke,  J.  W.  Stew- 
art, Edmond  Mitchell,  and  0.  Randall,  on 
the  date  aforesaid,  in  the  county  aforesaid, 
being  then  and  there  and  for  a  long  time 
prior  thereto  directors  and  managers  in  and 
for  the  Ocean  Springs  branch  of  the  Scran- 
ton  State  Bank,  the  said  O.  Randall  then 
and  there  being  the  president  of  the  said 
branch  bank,  and  the  said  Louis  Lundy  being 
then  and  there  cashier  of  said  branch  bank, 
a  corporation  incorporated  under  the  laws 
of  tlie  state  of  Mississippi,  and  domiciled 
in  said  county,  and  engaged  in  the  business 
of  receiving  on  deposit  the  money  and  other 
valuable  things  of  other  persons,  and  as 
such  directors  and  managers  aforesaid,  be- 
ing then  and  there  conducting  the  business 
of  receiving  on  deposit  the  money  and  other 
valuable  things  of  other  persons  for  the  said 
Ocean  Springs  branch  of  the  said  Scranton 
State  Bank,  the  said  branch  bank  being  then 
and  there  wholly  insolvent,  and  the  said 
Louis  Lundy,  H.  S.  Rourke,  J.  W.  Stewart, 
Edmond  Mitchell,  and  0.  Randall,  directors, 
managers,  and  officers  aforesaid,  then  and 
there  having  good  reason  to  believe  that  the 
said  branch  bank  was  insolvent,  did  then 
26  L.R.A.(N.S.) 


and  there  unlawfully  and  feloniously  receive 
a  deposit  of  money  in  the  sum  of  $95  from 
one  Mrs.  Aline  Phelps,  a  depositor,  the  said 
money  being  then  and  there  of  the  value  of 
$95,  in  the  legal  and  current  money  of  the 
United  States  of  America,  which  sum  of 
money  was  then  and  there  received  for  de- 
posit in  said  branch  bank;  and  the  said 
Louis  Lundy,  cashier,  H.  S.  Rourke,  J.  W. 
Stewart,  Edmond  Mitchell,  and  O.  Randall, 
directors,  managers,  and  officers  aforesaid, 
did  not  then  and  there,  or  at  any  time  prior 
tiiereto,  inform  the  said  Mrs.  Aline  Phelps, 
a  depositor  aforesaid,  that  the  said  branch 
bank  was  then  and  there  insolvent, — against 
the  peace  and  dignity  of  the  state  of  Missis* 

*  *   ft 

sippi." 

The  facts  summarized  niake  this  case  clear 
beyond  all  reasonable  doubt:  The  Scranton 
State  Bank  was  a  banking  corporation  or- 
ganized under  the  laws  of  the  state  of  Mis- 
sissippi, with  branch  banks  at  Moss  Point 
and  Ocean  Springs,  Jnckson  county,  Missis- 
sippi. All  of  the  books  of  the  bank  and  all 
of  the  loans  of  the  bank  were  kept  and  made 
at  the  office  of  the  parent  bank  in  Scranton, 
and  the  only  functions  the  branch  banks  per- 
formed were  to  receive  and  pay  out  deposits. 
Edmond  Mitchell,  appellee,  resided  and  did 
business  in  Scranton,  and  was,  at  the  date 
of  the  reception  of  the  deposit,  and  had  been 
for  many  years  prior  thereto,  one  of  the  di- 
rectors of  the  said  Scranton  State  Bank, 
and  as  such  director  was  then  and  there  one 
of  the  managing  officers  of  the  said  bank. 
As  such  director,  and  necessarily  one  of  its 
managing  officers,  appellee  was  indicted  un- 
der §  1169,  Code  1906,  together  with  the 
other  directors  and  officers  of  said  bank, 
for  receiving  a  deposit  of  money  in  the 
branch  bank  at  Ocean  Springs,  in  said  coun- 
ty and  state,  while  said  Scranton  State 
Bank  was  in  an  insolvent  condition,  and 
"when  then  and  there  the  said  appellee 
knew,,  or  had  good  reason  to  believe,  that 
the  said  Scranton  State  Bank  was  in- 
solvent." To  this  indictment  the  appellee 
entered  a  plea  of  not  guilty,  and  on  this 
issue  a  jury  was  legally  drawn  and  im- 
paneled to  try  said  cause,  and  the  state  then 
submitted  its  case,  showing  the  above  facts, 
together  with  the  following  facts;  that  is: 
That  at  the  time  of  the  reception  of  the 
deposit  charged  in  the  indictment  against 
appellee,  the  appellee  was  not  in  the  branch 
bank,  nor  was  he  in  the  town  of  Ocean 
Springs,  but  was  at  said  time  in  Scranton, 
a  place  some  14  miles  from  the  place  where 
said  deposit  was  received,  going  about  his- 
ordinary  everyday  duties.  At  the  conclusion 
of  the  evidence  offered  for  and  on  behalf  of 
the  state,  the  defendants  announced  tiiat 
thev  had  no  evidence  to  offer,  but  filed  a 
motion  to  exclude  the  evidence  offered  oi» 
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the  part  of  the  state,  and  requested  the 
court  to  instruct  the  jury  to  find  peremp- 
torily the  defendant  not  guilty  of  the  crime 
charged. 

The  state  then  requested  the  court  to  in- 
struct the  jury  ia  substance  as  follo^\'8: 
"That  even  though  the  jury  might  belioTe 
that  the  defendant,  the  appellee,  was  not 
present  at  the  time  of  the  reception  of  the 
deposit  charged  in  the  indictment,  and  even 
though  they  might  believe  from  the  evidence 
that  he  did  not  know  of  this  specific  de- 
posit being  made  in  said  branch  bank,  yet, 
if  the  jury  further  believed  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant  was  a  director  in  the  Scranton 
State  Bank,  and  that  said  branch  bank  at 
Ocean  Springs,  on  the  date  laid  in  the  in- 
dictment, was  kept  open  through  the  direc- 
tion of  said  appellee  and  the  other  directors 
of  the  bank,  for  the  reception  of  deposits, 
and  further  believed  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  appellee 
knew,  or  had  good  reason  to  believe,  on  said 
date,  that  the  said  bank  was  in  an  insolvent 
condition,  then  you  should  find  the  defend- 
ant guilty  as  charged." 

The  motion  to  exclude  the  evidence  offered 
by  the  state  and  the  peremptory  instruction 
prayed  for  by  the  appellee  to  find  the  de- 
fendant not  guilty  were  granted  by  the 
court,  and  the  instruction  prayed  for  by  the 
state  was  refused,  to  which  actions  of  the 
court  the  state  excepted,  and  the  said  cause 
was  by  the  district  attorney,  on  behalf  of 
the  state,  appealed  to  the  supreme  court  of 
the  state  of  Mississippi,  to  test  the  questions 
of  law  involved.  It  is  shown  that  the  de- 
posit was  actually  received  by  Louis  Lundy, 
the  cashier  of  the  said  branch  bank  at  Ocean 
Springs;  that  this  defendant  at  that  time 
was  some  14  miles  away,  at  Scranton,  where 
the  parent  bank  was  located.  It  is  perfectly 
clear  from  the  evidence  that  the  said  branch 
bank  was  utterly  insolvent  on  the  day  of 
the  reception  of  this  deposit,  and  had  been 
for  some  time  prior  thereto;  that  the  said 
branch  bank  was  kept  open  for  the  reception 
of  deposits  under  the  authority  of  the  di- 
rectors and  managing  officers,  and  that  the 
managing  officers  and  directors  of  the  said 
branch  bank  knew  the  bank  was  insolvent, 
but  did  not  cIosq  the  doors  of  the  bank  when 
they  knew  it  had  become  insolvent,  and  did 
not  give  any  instructions  to  cease  the  recep- 
tion of  deposits,  although  said  insolvency 
was  well  known  to  them. 

The  main  defense  pressed  by  the  appellee, 
this  being  an  appeal  by  the  state  to  settle 
the  legal  question  involved  in  the  giving  of 
the  peremptory  charge  for  the  defendant  and 
the  refusal  of  the  charge  indicated  supra  for 
the  state,  was  that,  under  this  statute,  no 
one  of  the  officers  or  employees  of  a  bank 
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can  be  convicted  unless  the  particular  em- 
ployee or  officer  indicted  actually  manually 
received  the  deposit,  etc.  If  this  be  the 
true  construction  of  this  statute,  it  might 
as  well  be  repealed;  for  it  is  obvious  that, 
under  such  construction,  about  all  that  the 
officers  of  such  an  insolvent  bank  need  do 
is  to  place  some  one  at  the  window  of  the 
insolvent  bank  to  receive  deposits  who  is 
thoroughly  ignorant,  and  who  is  kept  in 
ignorance,  of  the  condition  of  the  bank.  If 
such  person  should  receive  a  deposit,  being 
so  ignorant,  he  can  truthfully  say  he  knew 
nothing  of  the  condition  of  the  bank,  and 
claim  an  acquittal.  If  any  officer  of  the 
bank  is  indicted,  he  can  escape  under  such 
construction  by  saying  that  he  did  not  ac- 
tually receive  the  deposit.  Such  a  con- 
struction is  monstrous,  in  view  of  the  well- 
known  purpose  of  the  legislature  in  enacting 
this  statute.  This  wholesome  statute  first 
appears  in  our  laws  in  the  admirable  Code 
of  1880,  prepared  by  ex-Chief  Justice  Camp- 
bell. It  was  obviously  intended  to  prevent 
the  existing  evil  on  the  part  of  insolvent 
banks  of  perpetrating  the  gross  and  out- 
rageous fraud  upon  the  confiding  public  of 
receiving  money  from  depositors  when  the 
bank  was  insolvent,  and  known  by  its  offi- 
cers to  be  insolvent,  without  warning  such 
depositors  by  telling  them  of  the  insolvent 
condition  of  the  bank,  which  information 
would,  of  course,  enable  such  intending  de- 
positors to  withhold  the  deposits  and  thus 
prevent  themselves  from  being  robbed. 

The  precise  point  now  presented  for  de- 
cision has  never  been  passed  upon  by  this 
court  up  to  this  time,  and  the  case  is  there- 
fore one  of  the  greatest  importance  to  the 
public.  Many  such  statutes  of  like  charac- 
ter and  with  the  same  object  in  view,  vary- 
ing somewhat,  of  course,  in  their  phraseol- 
ogjf  the  one  from  the  other,  have  been 
enacted  in  many  other  states  of  the  Union, 
and  have  been  construed  by  the  supreme 
courts  of  those  states.  We  will  examine 
now  some  of  those  decisions. 

In  the  case  of  State  v.  Eifert,  102  Iowa, 
188,  38  L.R.A.  485,  63  Am.  St.  Rep.  433,  65 
N.  W.  309,  71  N.  W.  248,  the  court  says: 
"The  eighth  paragraph  of  the  court's  charge 
reads:  'In  determining  whether  the  defend- 
ant received  or  accepted  the  alleged  deposit 
of  C.  H.  Mohling,  you  are  instructed  that 
it  is  not  necessary  that  the  evidence  should 
show,  or  that  you  should  find,  that  the  de- 
fendant in  person  received  such  deposit,  nor 
that  he  was  personally  present  when  it  wus 
received  from  said  Mohling,  if  received  at 
all.  It  is  enough  if  it  was  received  by  the 
cashier  or  agent  of  defendant,  under  his  au- 
thority. *But  you  are  further  instructed 
that  even  though  the  defendant  instructed 
Theodore  Eifert  to  close  the  bank,  and  re- 
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fuse  to  receive  or  accept  further  depositSi 
and  that,  after  Buch  instructions  to  so  re- 
fuse deposits,  the  said  Theodore  Eifert  did 
accept  and  receive  from  said  Mohling  tlie 
deposit  in  question,  if  so  you  find  from  the 
evidence,  still,  if  the  defendant,  with  knowl- 
edge thereof,  accepted  and  retained  as  a  de- 
posit the  amount  so  received  from  said 
Mohling  by  said.  Theodore  Eifert,  and  placed 
among  and  treated  it  as  a  part  of  the  funds 
or  assets  of  the  bank,  having  full  knowledge 
from  wliat  source  and  under  what  circum- 
stances and  by  whom  it  was  received,  he 
will  be  deemed  to  have  knowingly  accepted 
such  sum  as  a  deposit.  If,  however,  such 
deposit  was  so  received  without  his  author- 
ity, and  was  not  acepted  by  him,  if  at  all, 
with  full  knowledge  of  the  manner  and  cir- 
cumstances of  its  being  deposited,  if  at  all, 
then  he  will  not  be  deemed  to  have  knowing- 
ly received  or  accepted  such  deposit.'  Ex- 
ception is  taken  to  so  much  of  this  instruc- 
tion as  relates  to  the  action  of  the  defend- 
ant in  knowingly  ■  accepting  and  retaining 
the  deposit,  after  full  knowledge  from  whom 
and  under  what  circumstances  it  had  been 
made.  The  argument  of  defendant  is  that 
when  the  deposit  was  received  and  accepted 
by  defendant's  son,  and  entered  upon  the 
books  of  the  bank  and  upon  the  depositor's 
book,  the  whole  transaction  was  concluded. 
Now,  the  facts  appear  to  be  that  the  son 
had  for  a  long  time  been  in  the  bank,  assist- 
ing his  father;  that  the  father  was  in  the 
city  of  Waver ly  when  the  son,  who  had 
charge  of  the  bank,  received  the  deposit; 
that  it  was  received  on  the  afternoon  of  Au- 
gust 15,  1893,  and  several  hours  after  the 
son  had  received  a  telephone  message  from 
his  father  to  close  the  bank  and  to  take  no 
more  deposits;  that  the  father  returned  to 
Tripoli  the  same  evening,  land  then  learned 
that  this  deposit  had  been  received,  contrary 
to  his  orders;  that  said  money  was  put  into 
the  assets  of  the  bank;  and  that  defendant 
never  paid  or  tendered  it  back  to  Mohling. 
Now,  when  did  defendant  'knowingly  accept 
and  receive'  this  money,  as  charged  in  the 
indictment?  We  think  he  must  be  said  to 
have  done  so  when  he  returned  home  and 
first  knew  of  the  fact  of  its  receipt.  If  he 
had  given  no  directions  to  stop  business  and 
refuse  further  deposits,  then  it  might  be 
said  that  he  should  be  concluded  by  the 
transaction  when  the  money  was  in  fact 
received  by  his  son,  who  had  authority  to 
act  for  him.  But,  having  expressly  directed 
the  son  to  cease  business  and  refuse  deposits, 
he  had  no  reason  to  suspect  or  believe  that 
his  orders  would  not  be  obeyed.  It  cannot, 
therefore,  be  said  that  he  knowingly  received 
and  accepted  the  deposit  when  it  wts  handed 
to  his  son,  and  by  him  accepted,  without  the 
father's  knowledge,  and  against  his  express 
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directions.  When,  however,  he  arrived  home 
that  evening,  he  became  acquainted  with  all 
the  facts.  He  then  knew  that  this  deposit 
had  been  accepted  by  the  son  after  lie  had 
directed  him  to  take  no  more  deposits;  he 
knew  who  made  the  deposit ;  he  knew  he  was 
then  insolvent,  and  that  he  had  been  before 
the  son  had  received  the  deposit;  and,  know- 
ing all  the  facts,  he  did  not  repudiate  the 
transaction,  but  retained  and  accepted  the 
money,  at  the  same  time  knowing  that  his 
bank  would  never  open  again.  It  seems  to 
us  that  when  defendant,  after  fiill  knowl- 
edge of  all  the  facts,  on  the  evening  after 
his  return,  failed  to  repudiate  the  act  of  liis 
son,  and  took  no  steps  looking  to  a  return 
of  the  deposit  to  Mohling,  he  then  knowing- 
ly received  and  accepted  the  deposit.  It 
must  be  borne  in  mind  that  this  is  not  a 
civil  action  for  damages  for  the  recovery  of 
the  money  deposited.  It  may  be  that  in 
such  a  case  recovery  could  be  had  of 
the  defendant,  notwithstanding  the  de- 
posit was  received  by  his  agent,  contrary 
to  his  directions.  But  the  gist  of  the  offense 
charged  in  the  prosecution  is  ki  knowingly 
receiving  and  accepting  a  deposit,  knowing 
that  he  was  then  insolvent.  Surely  one 
whose  agent,  without  his  knowledge  or  au- 
thority, and  in  disobedience  of  his  express 
instructions,  receives  and  accepts  for  his 
principal  money  as  a  deposit,  will  not,  by 
such  act,  be  rendered  liable  criminally  for 
knowingly  receiving  and  accepting  the  mon- 
ey; but  it  cannot  be  doubted  that,  after 
coming  into  possession  of  all  of  the  facts, 
the  principal  may  so  ratify  the  act  there- 
tofore done  as  to  make  it  binding  upon  him- 
self, and  the  basis  of  a  criminal  liability. 
If  the  defendant  had,  on  being  acquainted 
with  what  had  been  done,  promptly  dis- 
avowed the  act  of  his  son,  and  returned  the 
deposit  to  Mohling,  he  woulci  not  have  been 
guilty,  as  it  could  not  then  have  been  said 
that  he  had  knowingly  received  and  accept- 
ed the  deposit." 

In  the  case  of  Baker  v.  State,  54  Wis.,  at 
page  376,  12  N.  W.,  at  page  16,  the  court 
says:  "The  manifest  object  of  the  statute 
in  question  was  to  suppress  the  business  of 
banking  or  brokerage  by  any  insolvent  per- 
son, company,  or  corporation.  Ft  therefore 
inflicts  punishment  upon  persons  so  engaged, 
knowing  the  fact.  A  banker  is  one  who 
traffics  in  money,  receives  and  remits  money, 
negotiates  bills  of  exchange,  receives  money 
in  trust,  to  be  drawn  again,  or  its  equiva- 
lent, as  the  owner  has  occasion  to  use  it. 
Banking  is  the  business  or  employment  of 
the  banker,  or  the  business  of  the  bank.  A 
broker  is  one  who  acts  as  agent,  middleman, 
or  negotiator  between  other  persons.  Sec 
dictionaries.  The  vei*y  nature  of  the  bus- 
iness prevents  it  from  being  conducted  by  a 
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person  isolated  from  all  eommunication  with 
others.  The  business,  therefore,  not  only 
afTects  the  banker  or  broker,  but  every  per- 
son  who  deals  with  him  as  such.  The  bus- 
iness is  not  confined  to  the  property  of  the 
banker  or  broker,  but  involves  all  property 
passing  through  his  hands  or  intrusted  to 
his  keeping.  A  bank  implies  capital,  and 
capital  invites  confidence.  A  man  holding 
himself  out  as  a  banker  or  broker  thereby 
gives  public  proclamation  that  he  has  money, 
and  property  readily  convertible  into  money, 
in  his  possession  and  subject  to  his  control, 
and  for  that  reason  he  may  be  safely  trust- 
ed. It  requires  no  argument  to  show  that 
such  assurance  is  most  inviting  and  influen- 
tial with  the  mass  of  the  people,  especially 
with  those  unacquainted  with  the  history 
and  character  of  the  man.  With  them  the 
banker  or  broker  is  instrusted  with  money 
merely  because  he  is  a  banker  or  broker, 
and  hence  supposed  to  have  surplus  capital 
as  a  standing  guaranty  of  his  agreements 
and  his  integrity.  For  an  insolvent  banker, 
company,  or  corporation  to  continue  the 
business  of  linking  is  to  hold  out  assurances 
of  responsibnity  and  surplus  capital  where 
neither  exists.  To  do  so  knowingly  is  to 
secure  the  confidence,  and  hence  obtain  the 
money,  of  the  ignorant  and  unwary  by  an 
implied  deception.  It  is  the  old  story  of 
c-^curing  the  victim  by  a  display  of  false 
f*olors.  To  suppress  this  mischief,  to  save 
the  public  from  being  induced  to  deposit 
money  with  such  insolvent  by  the  implied 
assurance  of  responsibility  and  wealth  es- 
sential to  the  business  when  they  do  not  in 
fact  exist,  was  the  evident  purpose  of  the 
statute.  Wisconsin  is  not  alone  in  the 
enactment  of  such  statutes.  Similar  stat- 
utes exist  in  Illinois,  Iowa,  Kansas,  Louisia- 
na, California,  Missouri,  South  Carolina, 
and  Michigan." 

It  will  be  observed  that  this  opinion  was 
delivered  by  Judge  Cassoday,  one  of  the 
greatest  judges  in  the  Union. 

In  the  case  of  Carr  v.  State,  from  the  su- 
preme court  of  Alabama,  found  in  104  Ala. 
4,  16  So.  150,  that  great  Judge  McClellan 
said:  "The  evidence  showed  that  defendant 
and  his  wife,  as  partners,  carried  on  a  bank- 
ing business  in  Colbert  county,  Alabama, 
under  the  name  and  style  of  'Tuscunibia 
Banking  Company;'  that  the  defendant  was 
the  managing  and  controlling  member  of 
said  firm ;  and  that  one  Harrington  was  the 
agent  of  said  firm,  and  acting  cashier  and 
bookkeeper  thereof,  at  the  time  the  deposit 
involved  here  was  made.  It  was  also  made 
to  appear  that,  on  the  day  said  deposit  was 
made,  the  defendant  was  away  from  Tuscum- 
bia,  the  town  where  the  business  was  being 
carried  on,  and  that  the  deposit  was  received 
by  said  Harrington  for  the  Tuscumbia  Bank- 
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ing  Company.  On  these  facts  it  is  contend- 
ed by  the  defendant,  through  objections  to 
and  motions  to  exclude  testimony  and  re- 
quests for  instructions,  that  he  did  not  re- 
ceive the  deposit  alleged  in  the  indictment, 
and  should  be  acquitted  on  the  uncontro- 
verted  evidence;  the  theory  of  the  defense 
in  this  regard  being  that  no  other  than  a 
direct,  personal,  manual  receipt  of  deposits 
can  fill  the  terms  of  the  enactment.  There 
is  nothing  in  this  position.  The  defendant, 
as  a  member  and  manager  of  the  firm  called 
the  Tuscumbia  Banking  Company,  carried 
on  the  business  of  banking  at  Tuscumbia. 
He  thereby,  so  long  as  the  bank  was  kept 
open,  invited  the  public,  and  Robert  J* 
Abernathy  as  one  of  the  public,  to  make 
deposits  with  said  firm.  Whether  present 
or  absent  personally,  he  provided  means  for 
the  acceptance  of  this  invitation  by  the  em- 
ployment of  Harrington  to  take  possession 
of  deposits  tendered  in  consequence  of  it  for 
him,  and  the  act  of  Harrington  in  so  doing 
is  his  act,  as  fully,  in  every  sense,  as  if  he 
had  performed  it  by  his  own  hands;  and 
this,  wholly  regardless  of  all  considerations 
as  to  whether  Harrington  himself  miglit  be 
held  in  criminal  responsibility  for  his  act 
as  agent.  The  receipt  of  the  deposit  was  in 
the  usual  course  of  the  business  which  the 
defendant  carried  on  and  kept  open  for  the 
very  purpose,  among  others,  perhaps,  of  re- 
ceiving on  deposit  the  funds  of  other  per- 
sons; and  no  matter  what  agencies  he  em- 
ployed, he  is  guilty  under  tlie  statute  if  he 
at  the  time  knew,  or  had  good  cause  to  be- 
lieve, that  the  Tuscumbia  Banking  Company 
was  in  a  failing  or  insolvent  condition.  1 
Morse,  Banks  k  Banking,  §  178;  1  Wliart. 
Crim.  Law,  §  247;  2  Wharton,  Crim.  Law, 
§  1503;  State  v.  Cadwell,  79  Iowa,  432,  44 
N.  W.  700." 

In  the  case  of  State  v.  Cadwell,  supra,  the 
court  said:  "At  the  time  the  deposit  in 
question  was  received,  one  John  X.  Aleck 
was  cashier  of  defendants'  bank  at  Logan, 
and  issued  the  certificate;  and  at  the  tima 
neither  of  the  defendants  was  present.  The 
certificate,  against  the  objection  of  the  de- 
fendants, was  admitted  in  evidence,  and  the 
ruling  is  made  a  ground  of  complaint  here. 
A  specific  ground  of  complaint  in  argument 
is  that  the  defendants  were  indicted  for  re- 
ceiving the  deposit,  and  it  is  not  competent 
to  show  on  the  trial  that  the  money  was 
received  by  another  than  the  defendants  per- 
sonally. We  think  no  such  rule  has  ever 
been  held  by  a  court  of  last  resort.  On  the 
contrary,  a  general  and  well-recognized  rule 
is  that,  if  a  person  does  the  act  constituting 
the  oflfense,  throui^h  the  agency  of  another, 
the  act  is  his,  and  it  is  unnecessary  to  aver 
the  agency  in  the  indictment.  It  may  be 
charged  directly  as  his  act,  and  proof  that 
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he  did  the  act  through  the  agency  of  another 
will  sustain  a  conviction.  Wharton,  Crini. 
Ev.  9th  ed.  §§  102,  112;  Wharton,  Crim. 
Law,  9th  ed.  §  622 ;  State  v.  Neal,  27  N.  H. 
131;  Com.  v.  Nichols,  10  Met.  259,  43  Am. 
Dec.  432;  Com.  v.  Bagley,  7  Pick.  279; 
Stoughton  V.  State,  2  Ohio  St.  562 ;  Brister 
▼.  State,  26  Ala.  107.  It  is  further  said  in 
this  connection  that  the  defendants  are  not 
charged  with  permitting  or  conniving  at  the 
receiving  of  the  deposit,  but  with,  receiving 
it  themselves;  and  that,  under  the  aver- 
ments of  the  indictment,  the  proofs  as  to 
Aleck's  receiving  the  money  are  not  ad- 
missible. The  rule  above  announced  is  con- 
clusive of  this  question.  The  defendants  are 
indicted  as  a  firm  of  bankers,  and  as  such 
they  are  charged  with  receiving  the  money; 
and  it  is  entirely  immaterial  whether  they 
received  it  in  person,  or  through  their  cash- 
ier. In  law,  if  they  permitted  him  to  do  it 
for  them,  they  did  it  themselves. 

"Our  attention  is  directed  to  Code,  §  4298, 
to  the  effeoi  that  the  indictment  must  be  di- 
rect and  certain  as  to  the  particular  circum- 
stances of  the  offense  charged,  when  neces- 
sary to  constitute  a  complete  offense.  The 
indictment  in  this  case  charges  that  the  de- 
fendants, as  such  bankers,  did,  at  a  certain 
time  and  place,  being  then  insolvent,  receive 
the  deposit  in  question.  That  is  certainly  a 
statement  of  the  facts  constituting  the  of- 
fense, in  ordinary  and  concise  language,  and 
in  sucli  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  in- 
tended. Such  alone  is  the  requirement  of 
the  law.  Code,  §  4296.  Under  such  aver- 
ments, the  state  may  prove  that  they  re- 
ceived the  deposits  through  the  cashier  of 
their  bank. 

**Anothcr  point  urged  as  against  the  ad- 
mission of  the  certificate  of  deposit  in  evi- 
dence is  that  on  its  face  it  is  evidence  of 
money  loaned,  instead  of  a  deposit,  that  the 
indictment  charges  the  offense  as  receiving, 
and  tlie  law  only  makes  it  an  offense  to  re- 
ceive money  on  deposit.  The  certificate  is 
as  follows: 

''$110.  Cadwell's  Bank,  Logan,  la. 

"May  17,  1888. 
"This  certifies  that  Mrs.  Mary  E.  Oliver 
has  deposited  in  this  bank  one  hundred  and 
ten  dollars  payable  to  the  order  of  self,  in 
current  funds,  on  the  return  of  this  certifi- 
cate, properly  indorsed.     No.  2,142. 

"John  X.  Aleck,  Cashier. 

"It  is  true  that  the  transaction  is,  in  a 
certain  sense,  a  loan  of  money,  but  not  in  a 
sense  to  distinguish  it  from  the  deposit  con- 
templated in  the  law.  In  banking  circles, 
deposits  are  often  qualified  or  distinguished 
as  'time'  and  'call'  deposits.  The  former  is 
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for  a  specified  time,  and  the  latter  is  sub- 
ject to  call  at  the  pleasure  of  the  depositor. 
In  fixing  the  character  of  the  transaction, 
we  look  to  the  intent  of  the  act  making  the 
receipt  of  deposits  by  an  insolvent  bank  a 
crime.     In  some  measure  we  judge  of  that 
intent  by  looking  to  the  evil  to  be  remedied 
by  it.    It  is  a  matter  of  conmion  observation 
that  deposits  are  made  in  banks  upon  an 
entirely    different    reliance    as   to    security 
than  in  the  investment  of  money  as  a  'loan,' 
as  the  term  is  generally  understood.    Banks, 
in  receiving  deposits,  offer  no  security,  nor 
is  security  expected.     The  money   is   thus 
placed  in  a  bank  because  of  a  confidence  in 
its  solvency  and  ability  to  repay,  because  of 
the  fact  that  it  is  a  bank;  and  this  confi- 
dence  continues,   even   in   the   face   of   the 
fact  that  it  is  so  often  misplaced.     In  the 
case  of  ordinary  loans,  the  question  of  the 
solvency  of  the  borrower  and  the  safety  of 
the  investment  is  made  a  matter  of  prior 
investigation;  and  in  many  sections  of  the 
country  a  pledge  of  property  as  security  is 
generally   required.      In   making  these   de- 
posits with  banks  without  security,  people 
make  no  distinctions  in  the  character  of  the 
deposits;    that   is  whether  they   are  *time' 
or  'call'  deposits.    They  are  made  with  the 
same  confidence  in  the  solvency  of  the  bank, 
and  upon  like  terms  as  to  security.     The 
repeated  instances  in  which  this  confidence 
has  been  betrayed,  and  depositors  subjected 
to  loss,  led  to  the  legislation  referred  to. 
Under  the  present  law,  no  insolvent  bank  has 
the  right  to  receive  money  on  deposit.    It  is 
fair  to  presume  that  the  legislature  used  the 
term  'deposit'  as  it  is  ordinarily  used  in 
banking  and  commercial  circles,  and  we  see 
no  reason  for  thinking  the  law  designed  a 
protection  for  the  people  against  loss  by  one 
class  of  deposits,  and  not  the  other.     The 
certificate   designates  the  transaction  as  a 
'deposit,'  and  we  think  it  clearly  within  the 
purview  of  the  legislative  purpose." 

In  the  case  of  State  v.  Sattley,  131  Mo. 
404,  at  pages  491,  492,  33  S.  W.  41,  the 
court  said:  "The  defendant  argues  that,  to 
make  defendant  liable  for  the  reception  of 
the  deposit  by  one  of  the  employees  acting 
under  his  direction  and  authority,  such  au- 
thority must  have  been  given  after  he  knew 
the  bank  was  in  failing  circumstances.  Tliis 
cannot  be  true.  The  moment  be  became 
aware  the  bank  was  in  failing  circum- 
stances, the  law  devolved  upon  him  £he  duty 
of  revoking  the  authority  of  any  employee 
under  him  and  subject  to  his  control,  to  re- 
ceive any  further  deposit,  and  his  failure  to 
prevent  further  deposits  must  be  construed 
as  a  continuing  authority  to  receive  them, — 
an  assenting  thereto, — because  by  one  word 
it  was  in  his  power  to  close  the  bank,  or 
notify   all   parties   that   no  more   deposits 
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would  be  received.  This  was  the  plain 
measure  of  his  duty  as  prescribed  by  the 
law,  which  he  was  conclusively  bound  to 
know." 

In  the  case  of  State  y.  Yetzer,  07  Iowa. 
423,  66  N.  W.  737,  the  court  held  "that 
an  officer  of  an  insolvent  bank,  who,  know- 
ing of  its  insolvency,  permits  or  connives  at 
the  receiving  of  deposits,  is  guilty  of  the 
offense  described,  whether  he  is  a  managing 
party  or  not;"  and  the  court  further  held 
that  it  was  not  necessary,  "to  constitute  a 
violation  of  such  statute  by  an  officer  of  the 
bank  who  does  not  personally  receive  the 
deposit,  that  the  person  actually  receiving 
it  knows  .that  the  bank  was  insolvent,  where 
such  officer  knows  it  and  allows  such  person 
to  receive  it  for  the  bank."  At  page  437 
of  07  Iowa,  the  court  added: 

"The  bank  was  in  the  extreme  of  insolven- 
cy. The  defendant  was  its  president,  and 
the  fact  of  insolvency  was  known  to  him. 
He  knew  that  the  bank  was  receiving  depos- 
its, and  of  its  inability  to  pay  The  evi- 
dence to  show  that  he  permitted  and  con- 
nived at  the  receipt  of  deposits,  including 
that  for  which  he  stands  indicted,  is  so 
strong  that  no  man,  unprejudiced,  could 
doubt  his  guilt.  What  might  have  been  his 
individual  purposes  and  motives  is  another 
question,  and  they  may  be  considered  in  fix- 
ing the  degree  of  punishment.  But  of  the 
fact  of  his  having  permitted  the  receipt  of 
deposits,  knowing  the  bank  to  be  insolvent, 
there  is  no  doubt,  and  the  verdict  has  abun- 
dant support." 

In  a  very  able  opinion,  indeed,  by  Camp- 
bell, Ch.  J.,  in  the  case  of  McClure  v.  People, 
from  the  supremo  court  of  Colorado,  27 
Colo.  358,  at  page  372,  61  Pac.  6l2,  citing  a 
large  number  of  authorities,  the  court  said: 
"The  question  then  is:  May  a  banker,  or 
an  officer  of  a  bank,  exempt  himself  from 
criminal  liability  under  the  statute  by  in- 
tentionally absenting  himself  from  the  bank, 
and  abstaining  from  participating  in  its 
management,  and  purposely  neglecting  to 
avail  himself  of  means  of  information  as  to 
its  financial  condition,  or  by  showing  that, 
if  he  had  given  attention  to  its  business,  his 
lack  of  fitness  and  unfamiliarity  with  bank- 
ing methods  would  not  enable  him  to  ascer- 
tain its  true  condition?  The  mere  state- 
ment of  the  proposition,  it  seems  to  us,  is 
its  own  refutation.  After  a  careful  exam- 
ination of  the  entire  record,  the  writer  of 
this  opinion  is  thoroughly  convinced  that 
the  ofi'er  of  evidence  made  by  the  defendant 
and  refused  by  the  court  amounts  to 
nothing  more  than  this :  That  the  defendant 
was  ignorant  of  the  insolvency  of  the  bank 
because  he  wilfully  (wilfully  in  the  sense 
of  intentionally)  neglected  the  means  where- 
by he  could  or  might  have  ascertained  its 
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condition,  and  paid  no  attention  whatever  to 
its  business,  though  holding  himself  out  as 
the  president  of  a  solvent  institution,  there* 
by  encouraging  persons  to  deal  with  it;  or 
his  lack  of  knowledge  arose  from  the  fact 
that  his  unfamiliarity  with  business  meth- 
ods was  so  pronounced  that  he  could  not 
have  ascertained  its  true  condition,  had  he 
made  an  examination  into  its  affairs,  but 
would  have  been  obliged  to  depend  (as  he 
did)  upon  statements  of  its  solvency  made 
to  him  by  those  who  had  active  management 
of  its  affairs.  A  person  cannot,  upon  such 
a  pretext,  escape  the  natural  and  necessary 
consequences  of  his  own  voluntary  acts, 
which,  in  this  case,  clearly  amount  to  crim- 
inal negligence.  In  line  with  the  other  au- 
thorities cited  in  support  of  this  conclusion 
is  Carr  v.  State,  104  Ala.  4,  16  So.  150, 
which,  in  all  essential  particulars,  is  on  all 
fours  with  the  case  at  bar.  The  opinion 
contains  an  excellent  statement  of  the  law 
applicable  to  this  case  as  to  the  duty  of  a 
bank  officer  to  know  its  financial  condition, 
and  any  excerpt  would  fail  to  disclose  what 
only  a  careful  reading  of  the  entire  opinion 
reveals.  See  also  State  v.  Cad  well,  and  State 
V.  Yetzer,  supra. 

"It  may  be  true  that,  in  the  management 
of  a  bank,  the  power  of  its  president  is  less 
than  that  of  the  cashier.  But  we  submit 
that  the  president  cannot  shield  himself 
from  criminal  liability  by  casting  the  re- 
sponsibility of  failure  and  insolvency  upon 
other  officers,  who  were  more  immediately 
and  directly  contributory  to  it,  by  a  plea 
of  ignorance  of  the  straits  into  which  the 
institution  has  fallen,  when  that  ignorance 
is  due  entirely  to  his  criminal  negligence  in 
failing  to  acquaint  himself  with  its  affairs, 
or  to  his  inability,  natural  or  otherwise,  to 
acquire  knowledge,  had  he  exercised  his 
faculties  to  that  end.  The  person  who  took 
the  deposit  in  question  was  an  employee  of 
the  bank,  authorized  by  its  officers  to  receive 
deposits  into  the  bank  in  the  ordinary 
course  of  business.  Defendant,  as  president, 
either  joined  in  conferring  this  authority, 
or,  with  knowledge  of  its  existence,  ac- 
quiesced in  it.  After  the  bank  wa|  insol- 
vent, and  after  defendant  knew  it,  or  would 
have  known  it,  had  he  not  kept  himself  in 
ignorance  of  its  financial  condition  by  crim- 
inal negligence,  he  neither  revoked  the  au- 
thority of  the  teller,  nor  did  anything  to  dis- 
courage or  put  a  stop  to  the  taking  of  de- 
posits by  closing  the  doors,  or  giving  notice 
that  deposits  would  not  be  received.  By 
such  conduct  he  clearly  assented  to  the  re- 
ception of  deposits.  It  was  not  essential  to 
a  conviction  that  he  should  assent  to  this 
particular  deposit,  or  that  he  should  have 
acquiesced  in  its  reception  after  he  obtained 
I  actual  knowledge  that  it  had  been  made. 
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His  recognition  of  the  general  authority  of 
the  teller  to  receive  deposits,  without  taking 
any  steps  to  prevent  such  action,  after 
lie  knew,  or,  in  law,  is  charged  with  knowl- 
edge, of  insolvency,  is  an  assent  to  the  re- 
ception of  this  deposit  by  his  employee. 
State  V.  Sattley,  supra." 

We  think  these  decision  state  the  true 
construction  of  statutes  of  this  sort  and  of 
our  statute.  Any  other  construction  abso- 
lutely abrogates  and  renders  wholly  nuga- 
tory the  great  and  wise  purpose  had  in  view 
by  the  legislature. 

The  district  attorney  who  prosecuted  the 
a))peal  below  has  filed  a  very  masterly  brief 
in  this  case,  from  whicli,  because  of  its  ex- 
cellence,  we  make  the  following  quotation: 

"Surely  this  was  not  the  intention  of  the 
legislature,  and  if  this  construction  is  cor- 
rect, and  adhered  to  by  this  court,  then  the 
statute  under  discussion  is  a  nullit}',  and  it 
will  almost  be  impossible  to  convict  any  offi- 
cer or  person  in  an  insolvent  bank  for  receiv- 
ing deposits,  etc.,  under  any  circumstance. 
For  instance,  the  persons  constituting  the 
board  of  directors  could  very  easily  employ 
one  person  in  an  insolvent  bank  whose  duty  it 
might  be  to  keep  books,  employ  another  per- 
son to  make  the  loans  for  the  bank  under 
the  direction  of  the  board  of  directors,  an- 
other receiving  deposits,  another  keeping 
books  of  the  bank,  none  of  whom  were  di- 
rectors in  the  bank,  and  during  the  opera- 
tion of  the  bank  in  this  manner  its  insol- 
vency was  only  known  by  the  directors  of 
the  bank.  Under  the  contention  of  counsel 
for  the  appellee,  the  only  person  who  might 
be  liable  under  §  1169,  Code  1906,  would 
be  the  employee  who  actually  received  the 
deposit  in  the  insolvent  bank.  Following 
this  contention  to  its  final  analysis,  what 
would  be  the  conclusion?  When  the  person 
who  kept  the  books  of  the  insolvent  bank 
was  indicted  under  said  section,  he  could 
easily  interpose  the  defense  that  he  could 
not  tell,  just  from  looking  at  the  books  of 
the  bank,  whether  or  not  the  bank  was  in- 
solvent; and  if  this  theory  did  not  prove 
tenable,  then  he  could  rely  on  the  other 
theory,  of  counsel  for  the  appellee,  that  he 
did  not  actually  receive  the  deposit,  and 
consequently  he  could  not  be  held  liable.  If 
the  person  who  made  the  loans  for  the  bank 
under  the  direction  of  the  board  of  directors 
was  indicted  under  said  section,  he  might 
say  that  his  only  duty  was  to  make  the 
loans;  that  he  only  made  such  loans  that 
the  directors  thought  proper  and  authorized 
him  to  make;  and  that  he  did  not  know 
of  the  insolvent  conditi<tei  of  the  bank.  If 
this  theory,  or  if  this  position,  was  not 
tenable,  he  could  defend  under  the  other 
theory  advanced  by  counsel  for  the  appellee, 
that  he  did  not  actually  receive  the  deposit 
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in  the  bank,  and  consequently  he  could  not 
be  held  liable  under  said  section.  If  the 
members  of  the  board  of  directors  were  in- 
dicted for  receiving  a  deposit  in  the  insol- 
vent bank,  as  in  this  case,  although  proof 
would  unqualifyingly  show  that  the  bank 
was  as  rotten  as  it  was  insolvent,  and  as  in- 
solvent as  it  was  corrupt,  and  that  they 
well  knew  all  this,  yet  directed  the  em- 
ployees of  the  bank  to  continue  to  receive 
deposits  in  said  bank,  and  to  keep  and  main- 
tain the  doors  and  offices  of  the  bank  open 
for  the  reception  of  deposits,  they,  the  di- 
rectors, might  then,  under  the  contention 
of  counsel  for  the  appellee  and  under  the 
ruling  of  the  lower  court  in  this  case,  de- 
fend on  the  ground  that  they  did  not  actual- 
ly receive  the  deposit,  and,  therefore,  could 
not  be  held  liable.  When  the  person  who 
actually  received  the  deposit  in  the  bank 
was  indicted,  his  sole  and  only  defense  could 
possibly  be  that  he  did  not  know,  or  have 
good  reason  to  believe,  that  the  bank  was 
insolvent  when  he  received  the  deposit,  and 
that  he  was  authorized  to  receive  same  by 
the  board  of  directors.  The  consequence 
would  be  that  the  court  would  be  unable  to 
convict  any  person  connected  with  the  insol- 
vent bank,  because  the  only  one  who  actual- 
ly received  the  deposit  in  the  bank  might 
say  that  he  did  not  know  of  the  insolvent 
condition  of  the  bank,  and  the  officers  in  th^ 
bank  who  knew  of  the  insolvent  condition 
of  the  bank,  and  who  authorized  the  re- 
ception of  the  deposit  in  the  bank,  might 
say  that  they  did  not  actually  receive  the 
deposit.    This  contention  will  not  hold." 

It  follows  from  these  views  that  the  ac- 
tion of  the  court  below  in  giving  the  per- 
emptory instruction,  directing  the  jury  to 
acquit  the  defendant,  and  in  refusing  the 
instruction  of  the  state  indicated  supra,  waa 
erroneous. 


MISSOURI  SUPREME  COURT. 

(Division    No.    2.) 

R.  A.  HOLMES,  Respt, 

V. 

ROYAL  FRATERNAL  UNION,  Appt 
(222  Mo.  566,  121  S.  W.  100.) 

lilbel  ^  privilege  ^  fraternal  order. 

1.  A  written  communication  from  the 
president  of  a  fraternal  society  to  members 
at  a  certain  place,  to  the  effect  that  the 
collecting  agent  of  the  Order  at  that  place 

Note,  ^  Libel  and  slander;  qualified 
privilege  of  communication  hettceen 
mem,her8  of  an  as80€Hation  or  of  a 
private  corporatitm. 

This  note  does  not  include  cases  involving 
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was  behind  in  his  remittances,  and  that  it 
had  become  necessary  to  withdraw  author- 
ity from  him,  and  directing  the  members  to 
pay  their  dues  to  another,  is  qualifiedly 
privileged, — especially  where  he  had  threat- 
ened to  withdraw  from  the  order  and  take 
its  members  with  him,  so  that  the  Bociety 
liad  a  right  to  guard  against  such  threat 
on  his  part. 

Trial  —  libel  —  privilege  •*  gaeBtkm  for 
court. 

2.  Where  a  libelous  communication  is  al- 
leged to  be  privileged  the  court  must  deter- 
mine the  question  of  privilege  in  the  first 
instance. 

Libel  —  burden  of  proof. 

3.  Although  the  burden  of  showing  the 
privileged  character  of  a  communication* 
alleged  to  be  libelous  is  on  the  defendant 
if,  in  the  judgment  of  the  court,  he  has 
sustained  such  burden,  then  plaintiff,  in 
order  to  be  entitled  to  recover,  must  show 
actual  or  express  malice. 

Trial  ^  libel  ^  demnrrer  to  CTldence. 

4.  A  demurrer  to  the  evidence  will  be 
sustained  in  an  action  brought  to  recover 
damages  for  the  alleged  publication  of  a 
libel,  where  no  substantial  evidence  is  pro- 


duced of  actual  or  express  malice,  and  the 
publication   is   qualifiedly   privileged. 

Libel  —  malice  —  evidence. 

5.  The  incorporation  in  a  letter  to  members 
of  a  fraternal  organization  notifying  them 
of  the  cancelation  of  the  authority  of  the 
collecting  agent,  and  notifying  them  to  pay 
their  dues  to  another,  of  a  statement  that 
the  agent  is  short  in  his  remittances,  is  not* 
evidence  of  express  malice  where  the  offi- 
cers of  the  association  ascertained  that  fact 
by  a  thorough  examination  of  the  books, 
and  he  had  threatened  suit  against  the  as- 
sociation unless  money  which  he  claimed  to 
be  due  him  was  paid,  and  to  withdraw  from 
the  society  and  take  a  large  portion  of  its 
members  with  him. 

Same  —  truth. 

6.  A  statement  in  a  letter  to  the  members 
of  a  fraternal  association  that  a  collecting 
agent  for  the  association  had  not  remitted 
any  of  the  collections  made  for  two  months 
is  not  shown  to  be  so  untrue  as  to  destroy 
its  privilege  by  the  fact  that  the  evidence 
shows  that  he  had  remitted  a  part  of  what 
was   due  for  one  of  the  months. 

(July  13,  1909.) 


merely  the  question  whether  communica- ) 
tions  of  employees,  to  their  employer,  con- 
cerning other  employees  are  privileged.  As 
to  qualified  privilege  as  to  communications 
to  employer  with  respect  to  employee,  sec 
note  to  Trimble  y.  Morrish,  16  L.R.A.(N.S.) 
3017. 

Cases  involving  the  privileged  character 
of  communications  between  members  of  re- 
ligious associations  have  been  excluded. 
While  such  cases  present  somewhat  the 
same  question,  many  communications,  as 
for  example,  those  in  regard  to  the  moral 
character  of  another  member,  which  would 
be  privileged  as  between  members  of  a  re- 
ligious society,  would  not  be  privileged  be- 
tween members  of  a  business  corporation. 

Cases  involving  blacklisting  as  libel  have 
not  been  included  in  this  note,  as  that  sub* 
ject  was  covered  in  a  note  to  Weston  v. 
Barnicoat,   49   L.R.A.    612,    and    in   a   sup- 

£lemental  note  to  Woodhouse  v.  Powles,  8 
..R.A.(N.S.)   783. 

As  to  report  of  meeting  of  private  cor- 
poration as  subject  of  privilege,  see  note  to 
Kimball  v.  Post  Pub.  Co.  19  L.R.A.(N.S.) 
862. 

As  to  the  burden  of  proving  malice  in 
case  of  qualifiedly  privileged  communica- 
tions, see  note  to  Denver  Public  Warehouse 
Co.  V.  Holloway,  3  L.R.A.(N.S.)   696. 

It  is  the  general  rule  that  where  two 
persons  have  a  common  interest,  every  com- 
munication made  by  one  to  the  other  in  an 
honest  attempt  to  protect  such  common  in- 
terest is  privileged,  in  the  absence  of  malice. 
This  rule  would  seem  to  have  especial  force 
when  applied  to  members  of  a  corporation 
or  of  an  association,  where  the  parties  may 
have  a  legal,  as  well  as  a  personal  respon- 
sibility, the  one  to  the  other;  and  such  com- 
munications if  bona  fide  and  without  malice 
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may  reflect  upon  other  members,  or  upon 
the  officers  or  employees  of  the  corporation 
or  association,  or  even  upon  third  persons 
with  whom  it  may  have  dealings.  The  cases 
are  very  harmonious  in  observing  and  fol- 
lowing the  rule,  so  far  as  corporations  are 
concerned. 

Thus,  in  Gattis  v.  Kilgo,  140  N.  C.  106, 
52  S.  E.  249,  the  court  said:  "Any  state- 
ment or  communication  is  conditionally 
privileged  when  made  bona  fide  about  some- 
thing in  which  (1)  the  speaker  has  an  in- 
terest or  duty;  (2)  the  hearer  has  a  cor- 
responding interest  or  duty;  and  (3)  wlien 
the  statement  or  communication  is  mode  in 
protection  of  that  interest  or  in  performance 
of  that  duty." 

And  the  following  quotation  from  Kim- 
ball v.  Post  Pub.  Co.  199  Mass.  248,  19 
L.R.A.(N.S.)  862,  127  Am.  St  Rep.  492,  85 
N.  E.  103,  although  obiter ^  clearly  expresses 
the  rule:  "No  doubt  a  stockholder  at  such 
a  meeting,  speaking  to  stockholders,  may 
with  impunity  say  things  derogatory  to  an 
officer  or  the  manager  of  the  company,  pro- 
vided that  what  he  says  be  pertinent  to  the 
matter  in  hand,  and  he  speaks  in  good  faith 
and  without  malice.  His  justification  rests 
upon  the  fact  that  he  is  speaking  to  the 
stockholders  upon  a  subject  in  which  he  and 
they  have  an  interest." 

So,  a  communication  made  b;  a  stock- 
holder at  a  stockholders'  meeting,  as  to  the 
drunkenness  of  a  general  manager  of  the 
corporation,  was  held  in  Broughton  v.  Mc- 
Grew,  5  L.R.A.  406,  39  Fed.  672,  to  be  privi- 
leged. 

And  in  Haney  v.  Trost,  34  La.  Ann.  1146, 
44  Am.  Rep.  461,  it  was  held  that  it  was 
the  undoubted  right  of  the  husband  of  a 
stockholder  of  a  street  railroad  company  to 
inform  the  company  of  the  conduct  of  an  em- 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Buchanan 
County  in  plaintifT's  favor  in  an  action 
brought  to  recover  damages  for  alleged  libel. 
Reversed. 

Statement  by  Fox,  J. : 

This  cause  is  here  by  appeal  from  a  judg- 
ment of  the  Buchanan  county  circuit  court 
in  favor  of  the  plaintiff. 

This  is  an  action  for  libel,  and  is  based 
upon  a  letter  written  by  the  appellant  at 
St.  Louis,  Missouri,  addressed  to  one  Clint 
Hull  at  St.  Joseph,  Missouri,  dated  Decem- 
ber 22,  1004,  containing,  as  alleged  in  the 
petition,  several  false,  scandalous,  malici- 
ous, and  defamatory  matters  of  and  con- 
cerning the  respondent  in  his  business.     It 


is  also  alleged  in  the  petition  that  appel- 
lant on  the  same  date  wrote  and  mailed 
the  same  letter  to  a  number  of  other  per- 
sons at  St.  Joseph,  Missouri,  containing,  as 
alleged,  the  same  libelous  matter.  The  pe- 
tition  charges  libel  in  the  usual  form,  based 
upon  the  publication  of  said  letter  by  the 
parties  therein  named  opening  and  reading 
same. 

The  answer  of  appellant  admitted  that 
the  letter  charged  was  written  and  mailed 
to  Clint  Hull,  as  well  as  other  members  of 
the  Royal  Fraternal  Union,  at  St.  Joseph, 
and  alleges  that  it  was  not  mailed  to  any- 
one else  or  otherwise  published.  It  is  de- 
nied that  the  letter  was  libelous,  and  the 
innuendoes  of  the  petition  are  denied.  In 
defense,  the  truth  of  the  letter  is  pleaded. 


ployee,  which  was  entailing  a  loss  to  the 
company. 

So,  also,  a  communication  from  the  treas- 
urer of  a  corporation  to  its  manager,  re- 
garding the  loss  of  property  from  a  store- 
house, in  which  suspicion  of  implication  on 
the  part  of  the  foreman  is  intimated,  and 
his  discharge  is  ordered,  was  held,  in  Denver 
Public  Warehouse  Co.  v.  Holloway,  34  Colo. 
432,  3  L.R.A.(N.S.)  696,  114  Am.  St.  Rep. 
171,  83  Pac.  131,  7  A.  &  E.  Ann.  Cas.  840, 
to  be  privileged. 

A  communication  by  a  corporation  to  its 
•constituents,  of  the  evidence  collected  by  it 
as  to  the  conduct  of  its  officers  and  agents, 
and  its  conclusion  upon  the  evidence,  was 
held,  in  Philadelphia,  W.  k  B.  R.  Co.  v. 
Quigley,  21  How.  205,  16  L.  ed.  73,  to  be  a 
privileged  communication  in  the  absence  of 
malice  or  bad  faith;  but  the  privilege  was 
held  not  to  extend  to  the  preservation  of  the 
report  in  evidence  in  the  permanent  form  of 
a  book  for  distribution. 

A  company  having  a  great  number  of 
shareholders,  all  interested  in  knowincr  how 
its  officers  conduct  themselves,  is  justified 
in  making  a  communication  in  a  printed  re- 
port relating  to  the  conduct  of  ita  officers 
to  all  the  shareholders,  whether  present  or 
absent,  if  the  communication  be  made  with- 
out of  malice  and  bona  fide.  Lawless  v.  An- 
glo-Egyptian Cotton  Co.  L.  R.  4  Q.  B.  202. 

A  shareholder  in  a  corporation  is  privi- 
leged to  speak  with  its  managing  agent  con- 
cerning an  employee  of  the  company,  and 
his  words,  unless  spoken  with  actual  malice, 
are  not  actionable.  Scullin  v.  Harper,  24 
C.  C.  A.  109,  46  U.  S.  App.  673,  78  Fed.  460. 

A  letter  written  by  one  stockholder  to  an- 
other to  the  effect  that  a  third  was  attempt- 
ing to  wreck  the  corporation,  and  had  de- 
frauded it,  and  that  he  was  somewhat  daft, 
was  held,  in  Chambers  v.  Leiser,  43  Wash. 
285,  86  Pac.  627,  10  A.  &  E.  Ann.  Cas. 
■270,  to  be  libelous  per  »e,  but  privileged  if 
made  in  good  faith  and  without  malice,  and 
the  statements  were  pertinent  to  the  sub- 
ject-matter which  it  was  the  defendant's 
privilege  to  communicate. 

A  communication  made  by  the  cashier  of 
a  bank  to  a  stockholder  with  reference  to 
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the  insolvency  of  the  plaintiff,  who  was 
surety  upon  an  official  bond  to  the  bank, 
was  held,  in  Rothholz  v.  Dunkle,  53  K.  J. 
L.  438,  13  L.R.A.  655,  26  Am.  St.  Rep.  432, 
22  Atl.  103,  to  be  privileged;  and  it  was 
further  held  that  it  was  not  necessary,  in 
order  to  justify  the  communication,  to  show 
that  it  was  in  response  to  an  inquiry  made 
by  the  stockholder. 

The  privilege  of  a  communication  by  the 
treasurer  of  a  corporation  to  its  manager, 
directing  the  discharge  of  the  foreman  and 
giving  reason  therefor,  is  not  lost  by  show- 
ing  it  to  the  night  watchman*  Denver  Pub- 
lic Warehouse  Co.  v.  Holloway,  supra. 

Statements  made  by  a  stockholder  at  a 
stockholders'  meeting,  concerning  directors 
of  the  corporation,  is  ordinarily  privileged 
unless  members  of  the  public  are  present. 
Parsons  v.  Surgey,  4  Fost  &  F.  249. 

A  circular  sent  out  by  a  solicitor  for  cer- 
tain shareholders  of  a  corporation  to  other 
shareholders  only,  which  reflected  upon  the 
conduct  of  the  promoters  and  directors,  was 
lield  to  be  privileged,  in  Quartz  Hill  Consol. 
Gold  Min.  Co.  v.  Beall,  L.  R.  20  Ch.  Div. 
501. 

The  same  rule  has  been  applied  to  mem- 
bers of  an  association. 

Thus,  where  it  is  the  duty  of  a  member 
and  an  official  of  a  medical  society,  to  com- 
municate to  the  society  statements  in  re- 
gard to  other  members  tliereof,  such  com- 
munications were  held,  in  McKnight  v.  Has- 
brouck,  17  R.  I.  70,  20  Atl.  95,  to  be  privi- 
leged. 

So,  in  Montgomery  v.  Knox,  23  Fla.  595, 
3  So.  211,  it  was  held  that  a  communication 
fropi  the  president  of  a  co-operative  insur- 
ance company  to  the  members  thereof,  that 
the  company  had  been  defending  a  suit 
brought  against  it  on  one  of  its  policies  be- 
cause the  officials  believed  that  the  loss  was 
fraudulent,  was  privileged. 

And  in  Gattis  v.  Kilgo,  140  N.  C.  106, 
52  S.  E.  249,  it  was  held  that  the  investiga- 
tion of  charges  against  the  president  of  a 
college,  before  the  board  of  trustees,  was 
qualifiedly  privileged,  and  so  was  the  pub- 
lication of  the  proceedings  in  a  pamphlet 
intended  for  circulation  among  the  patrons 
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and  appellant  further  pleaded  that  it  was 
a  privileged  communication.  Appellant  al- 
leged its  good  faith  in  writing  and  publish- 
ing the  letter. 

The  appellant  is  a  fraternal  beneficiary 
association  incorporated  under  the  laws  of 
this  state  with  headquarters  at  St.  Louis. 
Holmes  was  a  member  of  the  association, 
and  for  two  years  prior  to  the  publication 
of  the  allegofi  libelous  letter  was  employed 
by  the  association  in  soliciting  members, 
organizing  subordinate  councils,  and  taking 
applications  for  beneficiary  certificates  or 
policies. 

The  letter  written  by  the  association  to 
Glint  Hull,  G.  B.  Peasley,  and  others,  at  St. 
Joseph,    Missouri,    of    and    concerning    re- 


spondent as  its  agent,  dated  December  22, 
1904,  is  as  follows: 

Dear  Sir  and  Brother: 

You  are  hereby  notified  that  we  have 
canceled  the  authority  of  our  former  repre- 
sentative at  St.  Joe,  Missouri,  Mr.  R.  A. 
Holmes,  to  represent  this  order  in  any 
manner  whatever.  He  is  not  autliorized  to 
take  applications  or  to  collect  or  to  receipt 
for  dues.  Mr.  Holmes  has  not  remitted 
to  this  office  any  of  the  collections  that  he 
has  made  at  St.  Joe  for  the  last  two 
months;  while  he  has  reported  to  us  the 
names  and  amounts  collected  he  has  failed 
to  remit  the  money  he  has  collected,  due  the 
Order,  so  you  are  advised  not  to  make  any 
more  payment  of  dues  to  Mr.  Holmes,  as 


of  the  college,  or  among  those  likely  to  be- 
come its  patrons ;  a  different  rule  would  ap- 
ply, however,  if  the  person  making  the 
charges  had  caused  them  to  be  published  in 
a  newspaper. 

Communications  made  to  a  secret  frater- 
nal benevolent  society  by  a  member  thereof 
was  held,  in  Graham  v.  State,  6  Ga.  App. 
436,  65  S.  E.  167,  to  be  privileged  if  made, 
either  pending  an  investigation  into  an  al- 
leged violation  of  its  by-laws  by  one  of  the 
members,  or  in  good  faith  for  the  purpose  of 
causing  an  investigation  and  a  trial  of  such 
member  pursuant  thereto.  And  to  the  same 
effect  was  the  decision  upon  a  second  ap- 
peal.    (Ga.  App.)  66  S.  E..1038. 

The  report  of  a  member  of  a  committee 
of  the  grand  lodge  of  Odd  Fellows  in  re- 
gard to  the  expulsion  of  a  member  of  a  sub- 
ordinate lodge,  made  in  acordance  with  the 
regular  procedure  of  the  lodge,  is  privi- 
leged in  the  absence  of  the  proof  of  malice. 
Kirkpatrick,  v.  Eagle  Lodge  No.  32,  26  Kan. 
384,  40  Am.  Rep.  316. 

The  presence  of  attorneys  upon  the  re- 
quest of  officers  of  the  corporation,  at  a 
meeting  of  the  stockholders,  does  not  affect 
the  privilege  or  right  of  a  stockholder  to 
criticize  the  management  of  the  corporation 
or  the  conduct  of  its  employees.  Broughton 
▼.  McGrew,  5  L.R.A.  406,  39  Fed.  672. 

But  the  privilege  extends  only  to  com- 
munications pertinent  to  the  common  inter- 
ests and  necessary  in  protecting  those  in- 
terests or  in  discharging  the  duty  imposed 
upon  the  party  making  the  communications. 

This  distinction  is  clearly  expressed  in 
Sewall  V.  Catlin,  3  Wend.  291,  where  it  was 
held  that  a  bank  director  was  not  justified 
in  making  a  communication  to  a  cod i rector 
jn  the  public  streets,  affecting  the  credit  or 
responsibility  of  a  merchant,  where  there  is 
no  evidence  of  such  communication  being 
confidential;  but  at  a  meeting  of  the  board 
of  directors  he  would  be  justified  in  com- 
municating to  his  associates  any  report 
which  he  might  have  heard  in  relation  to 
the  circumstances  of  the  customers  of  the 
bank. 

And  see  Philadelphia,  W.  &  B.  R.  Co.  v. 
Ouigley  and  Gattis  v.  Kilgo,  supra. 
26  L.R.A.(N.S.) 


A  letter  written  by  the  defendant  corpora- 
tion on  a  matter  of  business  in  which  the 
defendant  was  interested  and  in  reply  to  a 
communication  from  the  president,  to  whom 
it  was  addressed,  is  not  a  privileged  com- 
munication, so  far  as  relates  to  a  charge 
therein  made  derogatory  to  the  character  of 
third  persons,  which  charges  are  not  neces- 
sary to  a  statement  of  the  defendant's  posi- 
tion in  regard  to  the  business  to  which  the 
correspondence  relates.  Merchants'  Ins.  Co. 
V.  Buckner,  39  C.  C.  A.  19,  98  Fed.  222, 
second  appeal  49  C.  0.  A.  80,  110  Fed.  345. 

So,  a  letter  from  one  stockholder  to  an- 
other, refiecting  upon  the  character  of  an 
applicant  for  a  position  in  the  corporation, 
was  held,  in  Brooks  v.  Blanchard,  1  Cromp. 
&  M.  779,  not  to  be  privileged,  where  the 
position  was  filled  before  the  letter  was 
written. 

But  in  Broughton  ▼.  McGrew,  supra,  it 
was  held  that  the  privileged  character  of  a 
communication  by  a  stockholder  of  a  cor- 
poration as  to  the  drunkenness  of  a  general 
manager,  made  at  a  meeting  for  the  election 
of  directors  and  other  business,  is  not  lost 
because  not  made  until  after  the  election. 

A  number  of  other  cases,  although  not 
strictly  in  point  upon  the  narrow  question 
presented  by  Holmes  v.  Rotal  Fbatebnal 
UNION,  may  be  cited  as  bearing  somewhat 
upOn  the  question  and  as  illustrating  ap- 
plications of  the  more  general  rule. 

A  letter  written  by  a  superintendent  of  a 
railroad  to  the  president  of  a  news  company 
in  reference  to  the  conduct  of  a  news  agent 
at  one  of  the  stands  in  the  railroad  com- 
pany's station  was  held,  in  Warner  v.  Mis- 
souri P.  R.  Co.  112  Fed.  114,  to  be  a  privi- 
leged communication. 

So  a  communication  from  one  electric 
lighting  corporation  to  another,  containing 
charges  against  the  character  and  qualifica- 
tions of  an  engineer  employed  jointly  by 
them  in  the  laying  of  conduits,  was  held 
privileged  in  Wagner  v.  Soott,  164  Mo.  289, 
63  S.  W.  1107. 

A  druggist  having  a  contract  right  to  fill 
the  prescriptions  of  a  physician  has  a  quali- 
fied privilege  in  making  statements  to  him 
concerning  the  character  of  his  office  attend- 
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he  has  no  authority  to  collect  dues  or  re- 
ceipt for  payments  made  to  him.  As  we 
had  advised  you  to  make  your  payments 
to  Mr.  Holmes,  we  have  credited  you  and 
the  other  members  at  St.  Joe  with  all  the 

« 

payments  they  made  to  him  and  stood  the 
loss  ourselves. 

We  have  arranged  with  the  firm  of  Hull 
&  Chittenden,  at  No.  610  Edmond  street, 
St.  Joe,  Missouri,  to  take  care  of  the  collec- 
tions until  some  other  arrangements  can 
be  made.  They  have  the  collection  list  in 
their  office  and  are  authorized  to  receipt  for 
monthly  dues.  If  it  is  more  convenient  for 
you  to  remit  your  dues  direct  to  the  home 
office  than  to  pay  to  them  you  are  at  liberty 
to  do  so,  but  in  either  event  the  payment 
must  be  made  on  or  before  the  last  day 
of  the  month.  Please  call  at  their  office 
and  make  your  payment  to  them  at  your 
earliest  convenience.  Kindly  keep  in  mind 
that  it  will  be  necessary  for  you  to  go  to 
the  office  of  the  above  firm  (Hull  &  Chit- 
tenden) to  make  your  payments, — they  will 
not  send  a  collector  to  your  home.  We 
regret  exceedingly  that  it  has  become  neces- 
sary to  cancel  Mr.  Holmes'  authority,  and 
we  hope  you  and  the  other  members  at  St. 
Joe  will  appreciate  the  situation  and  retain 
your  membership  in  the  Order.  We  will 
endeavor  to  secure  an  active  agent  at  St. 
Joe  as  soon  as  possible. 

With  best  wishes,  I  remain, 
Fraternally  yours, 

F.  H.  Pickrell,  President. 

In  December,  1002,  respondent  was  em- 
ployed by  the  association  by  a  written  con- 
tract to  act  as  its  agent,  with  territory  in 
the  state  of  Kansas.  Under  the  provisions 
of  this  contract  he  was  to  receive,  as  full 
commission  for  all  services  rendered,  all 
the  first  payments  collected  at  the  time 
of  taking  applications,  and,  in  addition 
thereto,  the'  third,  fifth,  seventh,  tenth,  and 
twelfth  assessments  received  at  the  home 
office  on  business  written  by  Holmes,  or 
agents  appointed  by  him.  Respondent  soon 
became  dissatisfied  with  the  commissions  re- 
ceived under  this  contract,  when  the  asso- 
ciation offered  him  another,  which  was  re- 
jected. Again  in  July,  1003,  the  association 
undertook  to  satisfy  him  by  a  new  contract, 
and  invited  him  to  come  to  St.  Louis,  the 
association  agreeing  to  pay  one  half  the  ex- 


penses.   This  was  also  rejected,  and  at  the 
same   time   respondent,   in  a  letter   to  the 
association,  threatened  suit  if  matters  were 
not  adjusted  to  his  satisfaction.     On  No- 
vember 2,  1003,  a  new  contract  was  entered 
into  between  respondent  and  the  association. 
This  new  contract  covered  nine  counties  in 
the  state  of  Kansas  and  four  counties  in 
Northwest  Missouri,   including  St.   Joseph. 
The  powers  given  by  the  new  contract  to 
respondent  were  similar  to  those  embraced 
in  the  first  contract,  but  set  out  more  in 
detail.     Under  this  new  contract  respond- 
ent, for  all  services  rendered  by  him,  or  any 
subagent  he  might  appoint,  was  to  receiTe 
upon  the  health  and  accident  business  all 
the  policy  fee  collectea  by  the  agents,  40 
per  cent  of  the  first  twelve  monthly  dues, 
and  20  per  cent  of  subsequent  monthly  dues, 
as    well    as    some    contingent    commissions 
which   are  not  necessary  to  be  noticed  in 
this  statement.    The  dues  on  policies  under 
this    last    contract    were    to    be    remitted 
monthly  by   respondent   to   the  association 
on  or  before  the  3d  day  of  the  month  to 
which   the   dues   applied.     The   association 
was  to  report  and  remit  to  respondent  his 
commissions  on  the  25th  of  the  same  month. 
The  new  contract  superseded  the  old  con- 
tract.    The  respondent,  after  entering  into 
the  new  contract,  was  still  entitled  under 
the  old   to   commissions   on   dues   paid   by 
members    obtained    during   its    life,   up  to 
and  including  the  twelfth  monthly  payment. 
The  alternate  payments  to  which   respond- 
ent  was    entitled    under   the    old    contract 
were   called   "skip"   payments,   and  one  of 
his   contentions   with   the   association    was 
that  he  was  to  receive  these  "skip"   pay- 
ments after  the  end  of  the  first  year.     This 
contention  was  found  by  the  circuit  court 
to  be  in  the  face  of  the  contract,  and  it  so 
instructed  the  jury.     Under  the  first  oon* 
tract   the  association   revised   and  sent  to 
respondent    a    monthly    list,    showing    new 
members    and    old    members    who    had   de- 
faulted.    This  list  was  to  be  returned  by 
him,  and  was  returned  until  he  finally  kept 
it,  as  he  wrote  the  association,  for  the  pur- 
pose of  placing  it  in  the  hands  of  his  at- 
torney. 

Respondent  also  claimed  that,  in  addition 
to  the  commissions  provided  in  each,  the 
first  and  second  contracts,  he  was  further 
entitled  to  10  per  cent  for  collecting.     In 


ant,  and  is  therefore  not  liable  for  so  doing 
unless  he  acts  maliciously.  Trimble  v.  Mor- 
rish,  152  Mich.  624,  16  L.R.A.(N.S.)  1017, 
316  N.  W.  461. 

So,  where  one  limited  company  sends  a 
communication  to  another  company  contain- 
ing derogatory  statements  about  a  third 
person,  such  a  comunication  is  privileged, 
where  the  first  company  owes  the  second 
company  the  duty  oi  making  such  a  oom- 
26  L.R.A.(N.S.) 


munication.  Edraondson  y.  Birch  &  Co. 
[1007]  1  K.  B.  371,  7  A.  &  E.  Ann.  Cas.  192. 
A  communication  by  a  life  insurance  com- 
pany to  a  soliciting  agent  touchincf  the  busi- 
ness of  the  agency  is  not  actionable  without 
proof  that  the  principal  was  actuated  by 
malice  toward  the  person  to  whom  the  eom- 
munication  relates.  Nichols  v.  Eaton,  110 
Iowa,  500,  47  L.R.A.  483,  80  Am.  St  Sep. 
310,  81  N.  W.  792. 


J.U09. 


HOLMES  V.  ROYAL  FRATERNAL  UNION. 


1085 


(the  early  part  of  1904  he  began  to  retain 
10  per  cent,  in  addition  to  the  40  per  cent 
Allowed  under  the  contract,  on  all  coUec- 
'tions.     This   act  the  association   demurred 
•to«  and  wrote  him  that  he  was  not  entitled 
to  the  extra  10  per  cent;  but  he  continued 
*to  deduct  it  from  his  collections,  and  also 
deducted   at   least  one   "skip"   payment  to 
which   he  was  not  entitled.     The  last  re- 
mittance  made   by   respondent  of   his   col- 
lections   to    the    association    was    in    No- 
4rember,    1904.     From    that    remittance    he 
not  only   deducted   40   per  cent  under  the 
contract,  but  deducted  30  per  cent  as  well, 
*«laiming  that  there  was   10   per  cent  due 
him  for  the  months  of  September,  October, 
-and  November.    The  association  complained 
•of  this  extra  deduction,  and  undertook  to 
joint  out  to  respondent  that  he  was  not  en- 
titled to  it,  he  maintaining  that  he  was. 
Respondent   also  made  collections   for  De- 
•cember  amounting  to  $64.89,  none  of  which 
was  remitted  to  the  association.     He  took 
the  stand  that  he  was  entitled  to  the  money 
in  his  hands,  and  that  he  did  not  propose 
'to  remit  any  more  until  the  association  rec- 
ognized   his    claim.      Respondent    testified 
that  the  association  owed  him  $125  or  $150, 
■but  he  did  not  make  any  showing  in  detail 
as  to  how  the   association  owed  him  any 
such  amount.     His  claim  for  10  per  cent 
extra     commission     was     also     determined 
against  him  by  the  circuit  court  by  an  in- 
struction to  that  efi'ect. 

The  evidence  demonstrates  clearly  that  re- 
-epondent  failed  to  remit  to  the  association  a 
^eat  portion  of  the  collections  for  Novem- 
ber made  at  St.  Joseph,  and  all  of  the  col- 
lections  made   at   the   same   place   for   the 
month  of  December.    The  association's  book 
in  evidence  disclosed  that  he  was  indebted 
Tto  it  in  the  sum  of  $127.99;  and  while  re- 
spondent testified  that  the  association  was 
indebted  to  him  in  about  that  sum,  yet  his 
4«stimony  was  a  mere  assertion,  and  is  not 
4MLBed  upon   any  tangible  figures  or  facts. 
The  association  wrote  him  a  number  of  let- 
>ters  relative  to  the  November  and  Decem- 
ber collections,  all  of  which  are  couched  in 
-courteous  and  reasonable  language,  request- 
ing him  to  remit  the  amounts  he  had  col- 
lected.    On    November    11th    the    associa- 
tion wrote  him,  and  gave  notice  under  the 
H;erm8   of   the   second   contract   of   its  can- 
'Celation,  to  be  effective  ten  days  from  date. 
•On  the  14th  day  of  November  the  assocla- 
"tion  again  wrote  him,  urging  him  to  make 
-settlement    under    the    terms    of    his    con- 
-tract,  making  it  clear  that  the  observance 
•of   its   terms  would  be  required,   and   also 
proposing  to  negotiate  a  new  contract  with 
•him.    Respondent  did  not  write  the  associa- 
tion again  until  he  reported  his  collections 
•for   December,   when   he   reported   the   sum 
26  L.R.A.(X.S.) 


of  $64.89,  and  retained  the  whole  amount. 
He  again  claimed  10  per  cent  extra  commis- 
sion, and  intimated  plainly  in  this  last  let- 
ter that  he  was  holding  the  money  then  in 
his  hands  until  his  demands  were  acceded 
to  by  the  association.  The  association  then 
had  a  complete  examination  made  of  all 
the  business  of  respondent,  allowing  him 
commissions  he  was  entitled  to  under  both 
contracts,  and  found  that  he  was  indebted 
in  the  sum  of  $127.99  to  the  association. 
The  supreme  president  of  the  order  then 
ordered  Mr.  Chittenden,  one  of  the  clerks 
in  the  ofiice  in  St.  Louis,  to  notify  respond- 
ent of  the  termination  of  his  contract  and 
cancelation  of  his  authority,  and  to  notify 
members  at  St.  Joseph  who  had  been  pay- 
ing dues  to  him  not  to  make  any  further 
payments  to  him.  Accordingly,  Chittenden 
notified  respondent  of  the  cancelation  of 
his  contract,  and  on  December  22,  1904, 
the  letter  which  is  the  basis  of  this  action 
was  written  and  mailed  to  the  members 
of  the  association  at  St.  Joseph.  Prior  to 
this,  in  a  number  of  letters,  respondent  had 
threatened  suit  against  the  association,  and 
had  also  threatened  that,  if  the  association 
did  not  accede  to  his  demands  for  further 
commissions,  he  would  leave  the  order  and 
take  two  thirds  of  the  St.  Joseph  members 
with  him. 

This  sufficiently  indicates  the  nature  and 
character  of  the  testimony  upon  which  this 
cause  was  submitted  to  the  jury. 

At  the  close  of  the  evidence  the  court  in- 
structed the  jury  in  accordance  with  its 
views,  upon  the  facts  as  developed  upon*  the 
trial,  and,  the  cause  being  submitted  to 
them,  they  returned  their  verdict,  finding 
the  issues  for  the  plaintiff,  and  assessing 
his  damages  at  the  sum  of  $5,000.  Timely 
motions  for  new  trial  and  in  arrest  of  judg- 
ment were  filed,  and  by  the  court  taken  up 
and  overruled.  Judgment  was  entered  in 
accordance  with  the  finding  of  the  jury,  and 
from  this  judgment  defendant  prosecuted 
its  appeal,  and  the  record  is  now  before  us 
for  consideration. 

Messrs.  Edwin  S.  Puller  and  Rusk  A 
Stringfellow,   for  appellant: 

The  communication  was  privileged. 

Cooley,  Torts,  pp.  211,  251;  Finley  v. 
Steele,  159  Mo.  299,  52  L.R.A.  852,  60  S.  W. 
108;  Overton  v.  White,  117  Mo.  App.  604, 
93  S.  W.  363;  Byam  v.  Collins,  111  N.  Y. 
143,  2  L.R.A.  129,  7  Am.  St.  Rep.  726,  19 
N.  E.  75;  18  Am.  &  Eng.  Enc.  Law,  pp. 
1029,  1037;  25  Cyc.  Law  &  Proc.  p.  385; 
1  Jaggard,  Torts,  539;  Kirkpatrick  v.  Eagle 
Lodge  No.  32,  26  Kan.  384,  40  Am.  Rep. 
316;  Streety  v.  Wood,  15  Barb.  105;  Gins- 
berg V.  Union  Surety  &  Guaranty  Co.  68 
App.  Div.  141,  74  N.  Y.  Supp.  661;  Miller 
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V.  Green,  33  N.  S,  517;  Nichola  v.  Eaton, 
110  Iowa,  500,  47  L.R.A.  483,  80  Am.  St. 
Rep.  319,  81  N.  W.  792;  Montgomery  v. 
Knox,  23  Fla.  595,  3  So.  218;  Lally  t.  Em- 
ery, 69  Hun,  237,  12  N.  Y.  Supp.  785;  Galli- 
gan  V.  Kelly,  64  N.  Y.  S.  R.  197,  31  N.  Y. 
Supp.  561 ;  McKnight  y.  Haabrouck,  17  R.  I. 
70,  20  Atl.  95;  Pearca  v.  Brower,  72  Ga. 
243;  Branaman  t.  Hinkle,  137  Ind.  496, 
37  N.  E.  546;  Wieman  v.  Mabee,  45  Mich. 
484,  40  Am  Hep.  477,  8  N.  W.  71;  Har- 
wood  V.  Keech,  4  Hun,  389;  Rausch  v. 
Anderson,  75  111.  App.  526;  Henry  v.  Mo- 
berly,  23  Ind.  App.  305,  51  N.  E.  497; 
Gattia  v.  Kilgo,  140  N.  C.  106,  52  S.  E. 
249;  Barrows  v.  Bell,  7  Gray,  301,  66  Am. 
Dec.  479 ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Floore 
(Tex.  Civ.  App.)  42  S.  W.  611;  Sheftall 
y.  Central  R.  Co.  123  Ga.  589,  51  S.  E.  646; 
Noonan  v.  Orton,  32  Wis.  106;  Allen  v. 
Cape  Fear  &  Y.  Valley  R.  Co.  100  N.  C. 
397,  6  S.  E.  105;  Chambers  y.  Leiser,  43 
Wash.  285,  86  Pac.  627,  10  A.  &  E.  Ann. 
Caa.  270;  McCarty  y.  Lambley,  20  App. 
Div.  264,  46  N.  Y.  Supp.  792;  Scullin  v. 
Harper,  24  C.  C.  A.  169,  46  U.  S.  App. 
673,  78  Fed.  460;  Ward  y.  Ward,  47  W.  Va. 
766,  35  S.  E.  873;  Rothholz  y.  Dunkle,  53 
N.  J.  L.  438,  13  L.R.A.  655,  26  Am.  St. 
Rep.  432,  22  Atl.  193;  Denver  Public  Ware- 
house Co.  y.  Holloway,  34  Colo.  432,  3 
L.R.A.(N.S.)  696,  114  Am.  St.  Rep.  171,  83 
Pac.  131,  7  A.  &  E.  Ann.  Cas.  840;  Butter- 
worth  y.  Conrow,  1  Mary.  (Del.)  361,  41 
Atl.  84;  Broughton  y.  McGrew,  6  L.R.A. 
406,  39  Fed.  672;  Decker  v.  Gaylord,  35 
Hun,  584;  Moore  v.  Butler,  48  N.  H.  161; 
Fresh  v.  Cutter,  73  Md.  87,  10  L.R.A.  07, 

25  Am.  St.  Rep.  575,  20  Atl.  774;  Dale  y. 
Harris,  109  Mass.  193;  Green  y.  Meyer,  44 
N.  Y.  Supp.  81;  Van  Wyck  y.  Aspinwall, 
17  N.  Y.  190;  Tobin  v.  Gannon,  34  N.  S.  9; 
McBride  v.  Ledoux,  111  La.  398,  100  Am.  St. 
Rep.  401,  35  So.  615;  Puterbaugh  v.  Gold 
Medal  O.  5  Ont.  L.  Rep.  680;  Fowles  v. 
Bowen,  30  N.  Y.  20;  O'Donaghue  v.  Mc- 
Govern,  23  Wend.  26;  O'Neill  y.  Leinicke, 
49  La.  Ann.  3,  21  So.  113;  Konkle  v.  Haven, 
140  Mich.  472,  103  N.  W.  850;  Redgate  v. 
Roush,  61  Kan.  480,  48  L.R.A.  230,  59 
Pac.  1050;  Whitaker  y.  Carter,  26  N.  C. 
(4  Ired.  L.)  461;  Farns worth  y.  Storrs,  5 
Cush.  412;  Remington  v.  Congdon,  2  Pick. 
310,  13  Am.  Dec.  431;  Jarvis  v.  Hatheway, 
3  Johns.  180,  3  Am.  Dec.  473;  Dial  y. 
Holter,  6  Ohio  St.  228;  Whiteley  v.  Adams, 
15  C.  B.  N.  S.  417;  Clark  v.  Molyneux, 
L.  R.  3  Q.  B.  Div.  237 ;  Shurtleff  v.  Stevens, 
51  Vt.  501,  31  Am.  Rep.  698. 

There  was  no  evidence  of  express  malice, 
and  a  case  of  qualified  privilege  should  not 
be  submitted  to  the  jury  without  evidence 
of  express  malice. 

Finley  T.  Steele,  159  Mo.  306,  52  LJI.A. 
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852,  60  S.  W.  108;  Allen  y.  Cape  Fear  & 
Y.  Valley  R.  Co.;  Redgate  v.  Rouah;  and 
Kirkpatrick  y.  Eagle  Lodge  No.  32, — supra; 
Sullivan  y.  Strathan-Hutton-Evans  Commis- 
sion Co.  152  Mo.  268,  47  L.R.A.  859,  53 
S.  W.  912;  Arnold  v.  Jewett,  125  Mo.  241, 
28  S.  W.  614;  Yager  v.  Bruce,  110  Mo.  App. 
483,  93  S.  W.  307 ;  Kersting  v.  White,  107 
Mo.  App.  280,  80  S.  W.  730;  Weber  y. 
Lane,  99  Mo.  App.  82,  71  S.  W.  1099; 
Odgers,  Libel  &  Slander,  267;  Bee  Pub.  Co. 
V.  World  Pub.  Co.  59  Neb.  713,  82  N.  W. 
28;  White  v.  Nicholls,  3  How.  266,  11  L.  ed. 
591 ;  Erber  v.  Dun,  4  McCrary,  160,  12  Fed. 
526;  Locke  v.  Bradatreet  Co.  22  Fed.  771; 
18  Am.  &  Eng.  Enc.  Law,  p.  1029,  not«  1; 
25  Cyc.  Law  &  Proc.  p.  412,  note  21. 

The  facta  stated  in  the  letter  were  true, 
in  substance  and  effect. 

St.  Louis  Clothing  Co.  y.  J.  D.  Hail  Dry 
Gooda  Co.  156  Mo.  405,  56  S.  W.  1112; 
Boogher  y.  Knapp,  97  Mo.  122,  11  S.  W. 
45;  Edwarda  v.  Knapp,  97  Mo.  iS2,  10 
S.  W.  54;  Mott  v.  Dawaon,  46  Iowa,  533; 
Ropke  y.  Brooklyn  Daily  Eagle,  9  N.  Y. 
S.  R.  709;  Hall  v.  Adkina,  59  Mo.  144; 
Trimble  v.  Foater,  87  Mo.  49,  56  Am.  Rep. 
440;  18  Am.  &  Eng.  Enc  Law,  pp^  1068, 
1069;  Ratcliffe  v.  Louiaville  Couner-Jour- 
nal  Co.  99  Ky.  416,  36  S.  W.  177;  Hewett 
y.  New  Orleana  &  C.  R.  Co.  28  La.  Ann. 
685;  Coffee  v.  Smith,  109  La.  440,  33  So^ 
554;  Ginaberg  v.  Union  Surety  &  G.  Col 
68  App.  Div.  141,  74  N.  Y.  Supp.  661  j 
Windisch-Muhlhauser  Brewing  O).  y.  Ba- 
con, 21  Ky.  L.  Rep.  928,  53  S.  W.  520; 
Doyle  V.  Levy,  89  Hun,  350,  35  N.  Y.  Supp. 
434;  Rollins  v.  Louisville  Times  Co.  2» 
Ky.  L.  Rep.  1054,  90  S.  W.  1081 ;  ScuUin  y. 
Harper  and  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Floore,  supra;  Townshend,  Slander  &  Libel, 
§  244b. 

The  court  has  a  right  to  tell  the  jury 
that  a  communication  is  privileged,  but  ha» 
no  right  to  tell  them  it  is  not  privileged, 
and  no  right  to  withhold  from  them  the 
consideration  of  that  defense. 

Ukman  v.  Daily  Record  Co.  189  Mo.  390, 
88  S.  W.  60;  Heller  v.  Pulitzer  Pub.  Co. 
153  Mo.  213,  54  S.  W.  457;  Duncan  v. 
Williams,  107  Mo.  App.  539,  81  S.  W.  1175; 
Ross  y.  Ward,  14  S.  D.  240,  86  Am.  St 
Rep.  746,  85  N.  W.  182. 

If  the  defense  of  privilege  is  pleaded,  and 
the  minds  of  reasonable  men  might  differ 
as  to  whether  the  occasion  is  privileged, 
then  the  question  of  privilege  becomes  a 
question  of  fact  to  be  submitted  to  the 
jury,  under  proper  instructions  defining- 
privilege. 

18  Am.  &  Eng.  Enc.  Law,  p.  1050;  Kerst- 
ing v.  White,  107  Mo.  App.  282,  80  S.  W. 
730;  Rowland  v.  George  F.  Blake  Mfg.  Co. 
156  Mass.   543,   31  N.   E.  656;    Duncan  y. 
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Brown,  15  B.  Mon.  186;  Wagner  v.  Scott, 
164  Mo.  303,  63  S.  W.  1107;  Scullin  v. 
Harper,  supra;  Moore  v.  Dispatch  Print- 
ing Co.  87  Minn.  450,  92  N.  W.  396 ;  Gattis 
V.  Kilgo,  140  N.  C.  106,  52  S.  E.  249; 
Thurston  v.   Charles,  21  Times  L.  R.   659. 

Messrs.  J.  W.  SulUnger  and  Thomp- 
son &  Thompson,  for  respondent: 

Where  a  person  is  charged  in  a  publica- 
tion with  want  of  integrity  and  honest 
dealings  in  his  business  relations,  the  words 
thus  published  are  libelous  per  se. 

Rammell  v.  Otis,  60  Mo.  365;  Noeninger 
V.  Vogt,  88  Mo.  689;  Baldwin  v.  Walser,  41 
Mo.  App.  243;  Spurlock  v.  Lombard  Invest. 
Co.  59  Mo.  App.  225;  St.  James  Military 
Academy  v.  Gaiser,  125  Mo.  517,  28  L.R.A. 
067,  46  Am.   St.   Rep.   602,  28  S.   W.   851. 

A  publication  which  will  be  protected  by 
the  rule  of  privilege  is  one,  made  on  a  prop- 
er occasion,  from  a  proper  motive,  based 
upon  a  probable  cause,  and  in  a  proper  man- 
ner. 

Wallace  v.  Jameson,  179  Pa.  116;  36  Atl. 
142;  Conroy  v.  Pittsburgh  Times,  139  Pa. 
334,  11  L.R.A.  725,  23  Am.  St.  Rep.  188, 
21  Atl.  154;  Sullivan  v.  Strathan-Hutton- 
Evans  Commission  Co.  152  Mo.  277,  47 
L.R.A.  859,  53  S.  W.  912. 

If  such  publication  is  not  so  made  the 
privilege  is  lost. 

Wallace  v.  Jameson  and  Conroy  v.  Pitts- 
burgh Times,  supra;  Neeb  v.  Hope,  111 
Pa.  152,  2  Atl.  568;  Callahan  v.  Ingram, 
122  Mo.  365,  43  Am.  St.  Rep.  583,  26  S.  W. 
1020;  Sullivan  v.  Strathan-Hutton-Evans 
Commission  Co.  supra;  Wagner  v.  Scott, 
164  Mo.  303,  63  S.  W.  1107. 

A  publication  w^hich  is  protected  by  the 
rule  of  privilege  is  an  exception  to  the  gen- 
eral rule,  that  "every  defamatory  publica- 
tion prima  facie  implies  malice." 

Denver  Public  Warehouse  Co.  v.  Hollo- 
way,  34  Colo.  432,  3  L.R.A-(N.S.)  696,  114 
Am.  St.  Rep.  171,  83  Pac.  131,  7  A.  &  E. 
Ann.  Cas.  840. 

To  give  to  the  words  complained  of  the 
character  of  a  qualified  privilege,  it  must 
appear  that  they  were  written  by  the  de- 
fendant association  in  the  discharge  of  some 
duty,  public  or  private,  legal  or  moral,  and 
with  that  end  and  purpose  in  view,  or  in 
the  conduct  of  some  matter  involving  its 
interest,  and  that  they  were  written  for 
the  protection  of  that  interest,  and  that 
they  were  relevant  and  proper  in  that  con- 
nection. 

Quinn  v.  Scott,  22  Minn.  462;  Swan  v. 
Tappan,   6   Cush.    104;    Gassett  v.   Gilbert, 

6  Gray,  94;  Klinck  v.  Colby,  46  N.  Y.  427, 

7  Am.  Rep.  360;  Wallace  v.  Jameson;  Sul- 
livan V.  Strathan-Hutton-Evans  Commission 
Co.;  Callahan  v.  Ingram;  and  Wagner  v. 
Scott, — supra. 
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Every  defamatory  publication  prima  facie 
implies  malice. 

Denver  Public  Warehouse  Co.  v.  Hollo- 
way,  supra. 

When  a  publication  attacks  the  private 
character  of  a  person  by  falsely  imputing 
to  him  a  crime,  it  is  not  privileged  by  the 
occasion,  either  absolute  or  qualified,  but  is 
actionable  per  se,  the  law  implying  malice; 
and  it  is  no  justification  that  the  publica- 
tion was  made  with  an  honest  belief  in 
its  truth  and  in  good  faith. 

Upton  V.  Hume,  24  Or.  431,  21  L.R.A. 
493,  41  Am.  St.  Rep.  863,  33  Pac.  810; 
Hamilton  v.  Eno,  81  N.  Y.  116;  Smith  v. 
Smith,  73  Mich.  447,  3  L.R.A.  52,  16  Am. 
St.  Rep.  594,  41  N.  W.  499. 

It  is  a  question  of  law  for  the  court 
whether  or  not  the  letter  was  a  privileged 
communication. 

Sullivan  v.  Strathan-Hutton-Evans  Com- 
mission Co.  152  Mo.  283,  47  L.R.A.  859, 
53  S.  W.  912;  Callahan  v.  Ingram  and 
Wagner  v.  Scott,  supra;  Jones  v.  Brown- 
lee,  161  Mo.  259,  53  L.R.A.  445,  61  S.  W. 
795;  Byam  v.  Collins,  111  N.  Y.  143,  2 
L.R.A.  129,  7  Am.  St.  Rep.  726,  19  N.  E. 
75. 

Fox,  J.,  delivered  the  opinion  of  the 
court: 

The  record  discloses  that  during  the  prog- 
ress of  the  trial  the  defendant  preserved 
numerous  exceptions  to  the  action  of  the 
court  in  the  admission  and  rejection  of 
testimony,  as  well  as  to  the  refusal  and 
giving  of  instructions. 

The  legal  propositions  confronting  us, 
which  are  disclosed  by  the  record,  may  thus 
be  briefly  stated:  First.  Was  the  letter 
upon  which  this  action  is  predicated,  and 
which  is  fully  indicated  in  the  statement  of 
this  cause,  upon  the  trial,  a  qualified  privi- 
leged communication  7  Second.  If  said  let- 
ter was  a  qualified  privileged  communica- 
tion, then  should  the  circuit  court  have  so 
declared  as  a  matter  of  law,  or  should  the 
questions  of  privilege  and  malice  have  been 
submitted  to  the  jury?  Third.  Were  the 
statements  as  made  in  the  letter  substan- 
tially true,  as  shown  by  a  large  preponder- 
ance of  the  evidence? 

1.  Manifestly,  the  circuit  court  reached 
the  conclusion  from  an  inspection  of  the 
letter,  which  forms  the  basis  of  this  suit, 
in  conjunction  with  testimony  offered,  that 
it  was  not  a  privileged  communication,  eith- 
er qualified  or  otherwise;  hence  the  court 
refused  to  submit  to  the  jury  the  question 
of  privilege,  or  the  facts  constituting  a 
privileged  communication,  as  well  as  the 
question  of  express  malice. 

Upon  the  disclosures  of  the  record  .the 
first    insistence    of    appellant    is    that   the 
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letter  was  a  privileged  communication,  and 
that  the  evidence  absolutely  fails  to  show 
any  express  malice;  hence  it  was  the  duty 
of  the  court  to  sustain  the  demurrer  to  the 
evidence.  Upon  this  insistence  the  first 
question  which  confronts  us  is  as  to  wheth- 
er or  not  the  letter  in  question  was  a  privi- 
leged communication,  and,  if  so,  whether 
or  not  it  was  the  duty  of  the  trial  oourt, 
as  a  question  of  law  in  the  first  instance, 
to  so  determine. 

In  order  to  intelligently  discuss  this  prop- 
osition, it  is  necessary  to  briefly  refer  to 
the  facts  as  developed  upon  the  trial.  The 
testimony  discloses  that  Holmes  had  been 
the  agent  of  appellant  for  the  purpose  of 
soliciting  business,  taking  applications,  and 
establishing  agencies  for  the  space  of  about 
two  years  before  their  business  relations 
came  to  an  end  by  the  writing  of  the  letter 
in  question.  The  correspondence  introduced 
by  both  parties,  much  of  which  on  the  part 
of  appellant  was  estcluded,  and  improperly 
so  if  the  said  letter  is  to  be  treated  as  a 
qualified  privileged  communication,  shows 
that  shortly  after  respondent  began  working 
for  appellant  he  became  dissatisfied  and 
fault-finding,  and  wrote  to  it  claiming 
more  commissions  than  were  allowed  by  his 
contract.  The  letters  of  appellant  show 
that  it  was  at  all  times  very  patient  with 
and  courteous  to  the  plaintiff,  and  mani- 
fested a  desire  to  please  him  and  come  to 
an  amicable  understanding.  The  second 
contract  entered  into  was  more  liberal  in 
its  terms  than  the  first ;  and  other  contracts 
were  ofl'ered  by  appellant  to  respondent, 
which  he  rejected.  No  letter  written  by  ap- 
pellant to  respondent  prior  to  the  one  in 
question  was  in  the  least  exceptional.  Prior 
to  the  writing  of  that  letter  respondent 
had  threatened  to  put  claims  in  the  hands  of 
his  attorney,  and  to  bring  suit  against 
the  association,  and  had  also  threatened 
that,  if  he  left  the  employ  of  appellant,  he 
would  take  two  thirds  of  its  members  at  St. 
Joseph  with  him.  His  contracts  required 
him  to  collect  and  remit  every  month  the 
dues  for  that  month,  and  on  or  before  the 
third  day.  A  remittance  was  made  by  him 
for  November,  3904,  but  no  remittance 
was  made  for  December  of  the  same  year, 
although  he  reported  that  for  December  he 
had  collected  something  over  $04.  He  re- 
tained that  money,  and  stated  that  he  would 
not  send  it  to  the  association  until  a  settle- 
ment was  reached.  Even  after  this  in- 
formation came  to  appellant  from  respond- 
ent it  endeavored  to  adjust  matters  with 
him,  and  offered  him  a  new  contract.  Then 
the  president  of  appellant  put  on  foot  a 
careful  investigation,  and  had  the  books 
of  the  association  examined,  in  order  to 
determine  the  standing  of  the  account  be- 
26  L.R.A.(N.S.) 


tween  it  and  the  respondent.  The  testi- 
mony tends  strongly  to  show  that  respond- 
ent was  then  indebted  to  appellant  in  the 
sum  of  $127.99.  The  latter  in  question 
was  then  written  by  the  clerk  in  the  St. 
Louis  office  of  appellant,  at  the  instigation 
of  its  president,  to  members  of  the  order  at 
St.  Joseph.  This  letter,  it  will  be  observed, 
informed  the  member  that  the  authority 
of  Mr.  R.  A.  Holmes,  as  their  agent  at 
St.  Joe,  had  been  canceled,  and  that  he  was 
not  authorized  to  take  applications  or  re- 
ceipt for  money.  Then  the  member  was  in- 
formed that  he  had  not  remitted  for  collec- 
tions made  at  St.  Joseph  for  two  months, 
and  that,  while  he  had  reported  to  the  asso- 
ciation the  names  and  amounts  collected, 
he  had  not  remitted.  The  member  was  ad- 
vised not  to  make  any  more  payments  to 
Holmes,  and  his  authority  had  ceased.  The 
member  was  further  advised  that  all  pay- 
ments previously  made  to  respondent  were 
properly  credited  to  the  members.  They 
were  then  advised  to  whom  to  make  future 
payments.  Regrets  were  expressed  that  it 
had  become  necessary  to  cancel  Holmes* 
authority,  and  the  association  hoped  that 
the  members  at  St.  Joseph  would  continue 
their  membership  in  the  order.  This  letter 
seems  to  have  had  in  view  the  fact  that  re- 
spondent had  failed  to  remit  certain  dues. 
This  failure  may  not  have  been  for  two 
months,  but  he  had  failed  to  remit  at  least 
a  portion  of  the  dues  collected  by  him.  It 
also  appears  to  have  been  written  with  a 
view  to  preventing,  if  possible,  the  threats 
previously  made  by  respondent  to  take  awar 
from  the  order  two  thirds  of  the  St.  Joseph 
members. 

The  rules  of  law  applicable  to  qualified 
privileged  communications  are  well  settler^ 
in  this  state.  In  Finley  v.  Steele,  159  Mo 
299,  52  L.R.A.  852,  60  S.  W.  108,  the  rulr 
as  applicable  to  this  subject  was  very  clear- 
ly stated.  It  was  there  said:  "A  qualified 
privilege  extends  to  all  communications 
made  bona  fide  upon  any  subject-matter  in 
which  the  party  communicating  has  an  in- 
terest, or  in  reference  to  which  he  owes  a 
duty  to  a  person  having  a  corresponding  in- 
terest or  duty,  and  to  cases  where  the  duty 
is  not  a  legal  one,  but  where  it  is  of  a  moral 
or  social  character  of  imperfect  obligation." 
And  again :  "  'The  proper  meaning  of  a 
privileged  communication  is  said  to  be  this: 
That  the  occasion  on  which  it  was  made  re- 
buts the  inference  arising,  prima  facie, 
from  a  statement  prejudicial  to  the  char- 
acter of  the  plaintiff,  and  puts  it  upon 
him  to  prove  that  there  was  malice  in  fact, 
and  that  the  defendant  was  actuated  by 
motives  of  personal  spite  or  ill-will,  inde- 
pendent of  the  circumstances  in  which  the 
communication  was  made.'     But  when  the 
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paper  published  is  a  privileged  communica- 
tion, an  additional  burden  of  proof  is  put 
upon  the  plaintiff,  and  he  must  show  the 
existence  of  express  malice." 

It  will  be  observed  that  the  defendants  in 
that  case  were  members  of  a  school  board. 
The  action  against  them  emanated  from  a 
written  charge  made  by  the  school  board 
and  filed  with  the  school  commissioner, 
which  contained  words  of  a  defamatory 
character,  and  would  have  been  otherwise 
libelous  had  it  not  been,  as  held  by  the 
court,  a  privileged  communication,  and 
there  was  no  proof  offered  by  the  plaintiff 
of  express  malice. 

In  Wagner  v.  Scott,  164  Mo.  289,  63  S.  W. 
1107,  the  plaintiff,  Wagner,  was  chief  engi- 
neer of  a  number  of  electric  light  companies. 
The  president  of  one  company  wrote  the 
president  of  another  company,  making 
charges  against  plaintiff's  personal  and  pro- 
fessional standing.  It  was  ruled  in  that 
case  that  the  letter  was  defamatory  and 
libelous,  but  that  it  was  a  privileged  com- 
munication. It  was  further  held  that  the 
evidence  justified  submitting  to  the  jury 
the  question  of  express  malice,  which,  if  it 
existed,  would  overcome  the  qualified  privi- 
lege, and  that  therefore  the  court  erred  in 
nonsuiting  the  plaintiff.  In  the  discussion 
of  the  law  applicable  to  that  case,  the  court 
announced  the  legal  principle  that  whether 
in  a  particular  case  a  publication  is  deemed 
to  be  privileged — that  is^  whether  the  situa- 
tion of  the  party  making  it  and  the  circum- 
stances attending  it  were  such  as  to  rebut 
the  legal  inference  of  malice — is  a  question 
of  law,  to  be  determined  by  the  court  in  the 
first  instance,  and,  applying  the  principle  of 
law  stated  to  the  plaintiff's  evidence  as  it 
Appeared  in  the  record  in  the  cause  then 
under  consideration,  it  was  held  to  have 
made  a  prima  facie  case  of  express  malice. 
The  court  said:  ''The  publication  contained 
very  grave  charges  against  the  plaintiff 
affecting  his  personal,  professional,  and 
official  standing  and  character,  made  in  a 
quarter  calculated  to  do  him  serious  injury. 
His  evidence  tended  to  prove  that  the 
charges  were  false;  that  the  defendant 
either  knew  or  had  the  means  of  knowing 
that  they  were  untrue;  that  the  exigencies 
of  the  situation  did  not  call  for  such  charge 
for  the  protection  of  the  interests  the  de- 
fendant  had  in  charge,  or  warrant  the  lan- 
guage in  which  they  were  made,  and  that, 
while  the  occasion  was  privileged,  the  publi- 
cation was  an  abuse  of  the  privilege.  Hence 
the  case  ought  to  have  gone  to  the  jury." 

A  careful  analysis  of  the  discussion  by 
the  court,  in  the  case  last  cited,  of  the  legal 
principles  applicable  to  privileged  communi- 
cations, makes  it  plainly  manifest  that  the 
nature  and  character  of  the  charges  con- 
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taincd  in  the  publication  are  in  a  large 
measure  controlling,  when  the  point  is 
reached  for  the  determination  as  to  whether 
the  situation  of  the  parties  making  the 
charge  and  *the  circumstances  attending  it 
were  such  as  to  rebut  the  legal  inference 
of  malice.  In  other  words,  in  the  deter- 
mination of  that  question,  as  was  ruled  in 
the  case  of  Wagner  v.  Scctt,  supra,  the  exi- 
gencies of  the  situation  are  to  be  taken 
into  consideration  as  to  whether  or  not  they 
warranted  the  charges  made  in  the  publi- 
cation for  the  protection  of  the  interests 
the  defendant  may  have  had  under  his  con- 
trol, or  whether  or  not  the  language  used  in 
such  publication  under  the  circumstances 
was  warranted,  and  was  the  language  em- 
ployed in  such  publication  of  such  a  nature 
and  character  as  to  indicate  an  abuse  of 
such  privilege. 

It  has  been  held  in  other  jurisdictions 
that  a  statement  by  a  stockholder  to  an  offi- 
cer of  a  corporation  that  a  certain  employee 
was  a  perjurer  and  a  blackmailer,  and  had 
assisted  in  fraudulently  obtaining  money 
from  the  corporation,  if  made  without  mal- 
ice, is  privileged.  See  notes  to  case  of 
Chambers  v.  Leiser,  10  A.  k  £.  Ann.  Gas. 
272. 

Communciations  which  would  otherwise 
be  actionable  would  be  privileged,  if  made 
in  the  course  of  an  investigation  of  the  con- 
duct or  character  of  one  of  its  officers  or 
members  of  a  quasi  judicial  body,  such  as  a 
voluntary  society,  since  a  member  by  ac- 
cepting a  membership  voluntarily  submits 
himself  to  the  jurisdiction  of  the  associa- 
tion so  long  as  it  acts  within  the  scope  of 
its  authority.  18  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  1035.  This  rule  has  been  applied 
to  a  lodge  of  Odd  Fellows,  as  well  as  a 
medical  society. 

Learned  counsel  for  respondent  very  fair- 
ly, as  well  as  clearly  and  correctly,  stated  in 
their  brief  the  requirements  of  the  law  ap^ 
plicable  to  this  subject.  They  say;  *To 
give  the  words  complained  of  the  character 
of  a  qualfied  privilege,  it  must  appear  that 
they  were  written  by  the  defendant  associa- 
tion in  the  discharge  of  some  duty,  public  or 
private,  legal  or  moral,  and  with  that  end 
or  purpose  in  view,  or  in  the  conduct  of 
some  matter  involving  its  interest,  and  that 
they  were  written  for  the  protection  of  that 
interest,  and  that  they  were  relevant  and 
proper  in  that  connection.  It  must  also  ap- 
pear that  they  were  uttered  in  good  faith, 
and  made  on  a  proper  occasion,  from  a 
proper  motive,  based  upon  a  probable  cause, 
and  in  the  honest  belief  that  such  state- 
ments were  true."  In  our  opinion  this  is  a 
fair  and  full  statement  of  the  requirements 
of  the  law,  and,  if  the  evidence  disclosed  by 
the  record  meets  these  requirements,  it  log- 
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ically   follows  that  the  letter  in  question 
was  a  privileged  communication. 

This  confronts  us  with  the  inquiry  as  to 
whether  the  letter  written  by  the  associa- 
tion was  in  the  discharge  of  some  duty, 
and  did  the  subject  and  matter  upon  which 
the  letter  written  was  predicated  affect  the 
interests  of  the  fraternal  association?  Man- 
ifestly the  association  had  the  right,  and  it 
was  its  duty,  to  communicate  with  its  mem- 
bers. It  clearly  had  the  right,  and  it  was 
also  its  duty,  to  investigate  the  conduct  of 
its  agents,  and  demand  of  them  proper  re- 
ports. There  was  no  impropriety,  and  it 
unquestionably  had  the  right  to  notify  its 
members  at  St.  Joseph  that  the  authority 
of  respondent  as  agent  had  been  canceled 
there,  and  not  to  pay  him  any  more  money. 
It  must  not  be  overlooked  that  in  some  of 
the  correspondence  by  the  respondent  he 
had  threatened  suit  against  the  association, 
and  had  also  proclaimed  that  when  he  left 
the  association  he  would  take  two  thirds 
of  its  members  with  him.  These  disclosures 
of  the  record  clearly  indicated  that  the 
interests  of  the  association  were  involved, 
and  the  officials  who  were  administering  th^ 
affairs  of  such  association  doubtless  became 
aroused  concerning  the  threatened  injury  to 
their  body,  and,  in  order  to  protect  the  in- 
terests of  such  association,  in  our  opinion, 
appellant  had  the  undoubted  right  to  en- 
deavor by  all  proper  and  appfopriate  meth- 
ods to  retain  its  membership,  and  to  this 
end  had  the  unquestioned  right  to  commu- 
nicate with  the  members  of  the  association 
at  St.  Joseph,  guarding  them  against  any 
efforts  that  might  be  made  on  the  part  of 
the  respondent  to  disorganize  the  member- 
ship of  the  association  at  that  place.  The 
evidence,  as  disclosed  by  the  record,  strong- 
ly tends  to  prove  that  the  respondent  had 
not  remitted  his  collections  for  December, 
and  was  still  owing  a  part  of  the  collec- 
tions made  by  him  in  November.  The  rec- 
ord before  us  further  discloses  that,  prior  to 
the  writing  of  the  letter  upon  which  this 
action  is  predicated,  the  president  of  the 
fraternal  association,  in  a  businesslike  way, 
had  a  thorough  examination  of  the  books 
made,  which  disclosed  that  respondent  was 
indebted  to  the  association  in  the  sum  of 
$127.99;  hence  it  follows,  if  we  are  looking 
for  a  reason  why  this  letter  was  written, 
such  reason  is  furnished  by  pointing  to  the 
fact  that  it  was  written  both  for  the  pur- 
pose of  preventing  members  paying  respond- 
ent more  money,  and  to  keep  such  members 
from  leaving  the  fraternal  association.  Up- 
on this  state  of  the  record  it  will  certain- 
ly not  be  seriously  contended  that  the  as- 
sociation did  not  have  reasonable  cause  to 
act,  and  that  it  did  not  act  in  good  faith. 
The  disclosures  of  the  entire  record  clearly 
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indicate  that  the  association  was  acting  in 
good  faith  from  proper  and  legitimate  mo- 
tives, based  upon  the  «howing,  from  an  ex* 
amination  of  the  books,  of  the  indebtedness 
of  respondent  to  the  association,  as  well  as 
upon  the  admissions  of  the  respondent  that 
he  had  in  his  hands  certain  moneys  collected 
for  the  association,  but  which  he  would  re- 
tain until  there  was  a  settlement  with  him. 
Under  these  circumstances  the  president 
and  others  in  the  chief  ofllce  of  the  associa- 
tion had  the  data  before  them  which  was 
calculated  to  inspire  the  honest  belief  that 
the  statements  in  the  letter  complained  of 
were  true,  at  least  in  substance. 

After  a  most  careful  consideration  of  all 
the  evidence  and  the  showing  made  of  the 
extremely  courteous  and  kind  treatment 
awarded  respondent  by  the  association 
throughout  all  their  business  relations,  we 
see  no  escape  from  the  conclusion  that  the 
letter  complained  of,  and  upon  which  this 
action  is  based,  was  a  qualified  privileged 
communication;  and,  in  the  absence  of  a 
showing  of  at  least  some  sort  of  express 
malice,  the  trial  court  should  have  sustained 
appellant's  demurrer  to  the  evidence. 

2.  Having  reached  the  conclusion,  as  here- 
in indicated,  that  the  letter  which  is  the 
basis  of  this  action  was  a  qualified  priv- 
ileged communication,  and  should  have  been 
so  treated  by  the  trial  court,  then  under  the 
v'cll-settled  rules  of  law  as  applicable  to 
the  proposition  now  under  discussion,  before 
the  plaintiff  was  entitled  to  recover  upon 
such  privileged  communication,  it  was  abso- 
lutely essential  that  it  appear  in  the  letter 
itself  that  the  exigencies  of  the  situation 
did  not  call  for  the  use  of  the  language  used 
for  the  protection  of  the  interests  the  de- 
fendant had  in  charge,  or,  in  other  words, 
while  the  communication  was  privileged,  the 
nature  and  character  of  the  language  used 
should  show  an  abuse  of  such  privilege,  or 
the  plaintiff  must  assume  the  burden  cast 
upon  him,  and  prove  to  the  satisfaction  of 
the  jury  that  such  communication  was  ac- 
tuated by  express  or  actual  malice.  A  priv- 
ileged communication  is  an  exception  to  the 
rule  that  every  defamatory  publication  im- 
plies malice.  A  qualified  privilege  is  ex- 
tended to  "a  communication  made  in  good 
faith  upon  any  subject-matter  in  which  the 
party  communicating  has  an  interest,  or 
in  reference  to  which  he  has  a  duty,  either 
legal,  moral,  or  social,  if  made  to  a  person 
having  a  corresponding  interest  or  duty  is 
privileged;  and  the  burden  of  proving  the 
existence  of  malice  is  cast  upon  the  person 
claiming  to  have  been  defamed."  Newel K 
Defamation,  2d  ed.  p.  391,  §  6;  Finley  v. 
Steele,  16«  Mo.  299,  52  L.R.A.  852,  60  S.  W. 
108;     Sullivan    T.    Strathan-Hutton-Evans 
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Commission  Co.  152  Mo.  268,  47  LII.A.  859, 
63  S.  W.  912. 

In  Finley  ▼.  Steele,  supra,  this  court  re- 
ferred to  and  quoted  approvingly  from 
Byam  v.  Collins,  111  N.  Y.  143,  2  LJLA. 
129,  7  Am.  St.  Rep.  726,  19  N.  E.  75,  and 
Klinck  V.  Colby,  46  N.  Y.  427,  7  Am.  Rep. 
360.  The  rules  of  law  as  applicable  to  the 
subject  now  under  discussion  were  very 
clearly  and  tersely  stated  in  those  cases. 
It  was  said:  **  *A  libelous  communication  is 
regarded  as  privileged,  if  made  bona  fid^ 
upon  any  subject-matter  in  which  the  party 
communicating  has  an  interest,  or  in  refer- 
ence to  which  he  has  a  duty,  if  made  to  a 
person  having  a  corresponding  interest  or 
duty,  although  it  contains  criminating  mat- 
ter which,  without  this  privilege,  would  be 
slanderous  and  actionable;  and  this,  though 
the  duty  be  not  a  legal  one,  but  only  a 
moral  or  social  duty  of  imperfect  obliga- 
tion'. In  speaking  of  the  proper  meaning 
of  privileged  communications  in  Klinck  v. 
Colby,  supra,  it  is  said:  'The  proper  mean- 
ing of  a  privileged  communisation  is  said 
to  be  this:  That  the  occasion  on  which  it 
is  made  rebuts  the  inference  arising,  prima 
facie,  from  a  statement  prejudicial  to  the 
character  of  the  plaintiff;  and  puts  it  up- 
on him  to  prove  that  there  was  malice  in 
fact,  and  that  the  defendant  was  actuated 
by  motives  of  personal  spite  or  ill-will,  in- 
dependent of  the  circumstances  in  which  the 
communication  was  made/  But  when  the 
paper  published  is  a  privileged  communica- 
tion, an  additional  burden  of  proof  is  put 
upon  the  plaintiff,  and  he  must  show  the 
existence  of  express  malice." 

In  Massachusetts  it  was  held  that  "the 
question  whether  in  a  particular  case  a  pub- 
lication is  to  be  deemed  privileged — that  is, 
whether  the  situation  of  the  party  making 
it  and  the  circumstances  attending  it  were 
such  as  to  rebut  the  legal  inference  of  mal- 
ice— is  a  question  of  law,  to  be  determined 
by  the  court  in  the  first  instance."  [Gass^tt 
V.  Gilbert,  6  Gray,  98]  Abraham  v.  Baldwin, 
52  Fla.  151,  10  LJl.A.(N.S.)  1051,  42  So. 
591,  10  A.  &  E.  Ann.  Cas.  1153. 

In  Wagner  v.  Soott,  164  Mo.  289,  63  S. 
W.  1107,  this  court,  speaking  through  Judge 
Brace,  quotes  the  rule  as  announced  by  the 
Massachusetts  court,  and,  following  such 
quotation,  says:  "The  sole  duty  of  the 
court,  therefore,  in  such  cases,  is  to  deter- 
mine whether  the  occasion,  in  the  absence  of 
actual  malice,  would  justify  the  publica- 
tion. If  so,  then  it  is  incumbent  on  the 
plaintiff  to  prove  the  existence  of  malice  in 
order  to  sustain  his  action;  and  this  must 
be  shown  to  the  satisfaction  of  the  jury." 

Our  attention  is  directed  to  the  case  of 
Sullivan  v.  Strathan-Hutton-Evans  Commis- 
sion Co.  supra,  where  it  was  held  by  this 
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court  that  the  circuit  court  erred  in  hold- 
ing that  the  communication  complained  of 
was  privileged,  and  that  the  occasion  did 
not  justify  the  terms  employed.  But  it 
must  not  be  overlooked  that  the  terms  em- 
ployed  in  the  communication  forming  the 
basis  of  the  action  in  the  Sullivan  Case  were 
entirely  unlike  the  language  used  in  the 
case  at  bar.  It  will  also  be  observed  that 
■the  court  in  passing  upon  it  determined 
nothing  more  than  that  there  was  evidence 
justifying  the  submission  of  the  question  of 
malice  to  the  jury.  In  fact,  it  was  there 
announced  that  "it  was  a  question  of  law 
for  the  court  whether  the  letter  was  a  priv- 
ileged communication,  but  malice  was  a 
question  of  fact  for  the  jury,  if  there  was 
any  evidence  whatever  of  malice." 

After  a  thorough  examination  and  con- 
sideration of  the  authorities  applicable  to 
the  propositions  involved  in  this  case,  we 
find  that  the  weight  of  authority  holds  that, 
where  a  libelous  communication  or  writing 
is  alleged  to  be  privileged,  it  is  incumbent 
upon  the  court  to  determine  this  question  in 
the  first  instance.  The  burden  of  showing 
the  privileged  character  of  such  communica- 
tion rests  with  the  defendant.  If  in  the 
judgment  of  the  court  the  communication 
is  a  privileged  one,  then  the  burden  of  proof 
shifts  to  the  plaintiff,  and,  in  order  to  enti- 
tle him  to  recover,  it  is  essential  that  he 
show  actual  or  express  malice,  and  if  upon 
such  showing  there  is  no  substantial  evi- 
dence of  the  existence  of  actual  or  express 
malice,  then  it  is  the  duty  of  the  court  to 
sustain  the  demurrer  to  the  evidence. 

We  have  indicated  the  controlling  legal 
principles  applicable  to  cases  of  this  charac- 
ter, and  the  next  question  which  confronts 
us  is  as  to  whether  or  not  the  evidence  as 
disclosed  by  the  record  substantially  tended 
to  show  the  existence  of  actual  or  express 
malice.  We  have  read  in  detail  all  the  evi- 
dence developed  upon  the  trial  of  this  catise, 
and,  in  our  opinion,  considering  in  detail  all 
of  the  testimony  disclosed  by  the  record,  it 
absolutely  fails  in  any  sort  of  a  substantial 
way  to  show  malice  upon  the  part  of  the 
fraternal  association  in  the  writing  of  the 
communication  upon  which  this  action  is 
based.  On  the  other  hand,  the  record,  when 
examined  in  its  entirety,  clearly  negatives 
the  existence  of  any  malice  whatever  in  the 
writing  of  that  communication.  The  lan- 
guage in  the  letter  in  the  case  at  bar  must 
not  be  confounded  with  the  language  used 
in  a  number  of  other  cases  to  which  ref- 
erence has  been  made.  In  this  letter  there 
was  an  entire  absence  of  any  abusive  lan- 
guage or  any  grave  charges  made  against 
the  plaintiff,  and  we  are  luable  to  see,  un« 
der  the  conditions  surrounding  the  fraternal 
association,    how    a    communication    could 
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have  used  less  pointed  terms  in  order  to 
effect  the  purpose  of  protecting  the  interests 
of  the  association.  The  officers  adminis> 
tering  the  affairs  of  the  defendant  associa- 
tion had  always  treated  plaintiff  courteous- 
ly, and  in  fact  made  efforts  to  amicably  set- 
tle the  dispute  that  had  i^risen  about  the 
collection  of  dues  under  the  contracts  with 
the  plaintiff.  Prior  to  the  writing  of  the 
letter  the  president  and  other  oflicers  in  the 
chief  ofBce  made  a  thorough  investigation  of 
the  account  of  the  respondent,  and  the 
books  disclosed  that  he  was  indebted  to  the 
association  in  the  sum  of  $127.99.  The 
plaintiff  refused  to  remit  certain  moneys 
collected  for  December,  1904,  and  part  of 
the  money  collected  for  November,  1904; 
this  is  practically  conceded.  Again,  it  must 
not  be  overlooked  that  the  record  discloses 
that  the  plaintiff  had  threatened  to  bring 
suit  against  the  association  and  take  two 
thirds  of  the  St.  Joseph  membership  from  it 
when  he  left.  The  record  also  discloses  that 
this  fraternal  association  proceeded  in  an 
orderly  and  businesslike  way,  in  perfect  ac- 
cord with  the  contract  between  it  and  the 
plaintiff,  to  cancel  the  authority  of  respond- 
ent's agency.  The  letter  complained  of  was 
sent  exclusively  to  the  members  of  the  or- 
der at  St.  Joseph,  and  informed  them  of 
the  cancelation  of  plaintiff's  agency,  with 
the  additional  information  that  he  had 
failed  to  remit  for  the  last  two  months, 
which  the  testimony  strongly  indicates  was 
substantially  true.  There  was,  in  the  many 
letters  written  by  the  association  to  re- 
spondent, an  entire  absence  of  anything  to 
indicate  any  spite,  ill-will,  or  malice  toward 
him  by  the  association,  or  by  any  of  the 
officers  of  the  association.  The  trial  court 
seems  to  have  treated  the  letter  upon 
which  this  action  is  predicated  as  libelous 
per  8€,  and  in  accordance  with  such  views 
so  instructed  the  jury.  This,  in  our  opin- 
ion, Was  a  misconception  of  the  nature  and 
character  of  such  letter.  Under  all  the 
facts  and  circumstances  disclosed  by  the 
record  we  are  of  the  opinion  that  the  causes 
which  induced  the  association  to  write  the 
letter  complained  of  were  reasonably  suffi- 
cient to  inspire  the  honest  belief  on  the 
part  of  the  officers  administering  the  affairs 
of  such  association  that  it  was  essential  to 
write  the  communication,  embracing  therein 
the  statements  made  for  the  purpose  of  pro- 
tecting the  interest  of  the  association.  Con- 
sidering the  entire  record,  in  our  opinion, 
this  letter  was  written  without  malice  and 
in  good  faith,  based  upon  a  reasonable 
cause,  and  the  trial  court  should,  at  the 
close  of  the  case,  have  sustained  the  demur- 
rer to  the  evidence  which  was  interposed 
by  the  defendant. 

3.  The  conclusions  reached  upon  the  first 
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and  second  propositions,  as  herein  indicated, 
render  it  unnecessary  to  discuss  at  any 
length  the  third  proposition,  predicated 
upon  the  allegations  in  the  answer  that  the 
statements  embraced  in  the  communication 
were  true.  As  heretofore  stated,  the  evi- 
dence in  this  case  is  almost  conclusive  of 
the  fact  that  respondnent  was  indebted  to 
the  appellant;  in  fact,  it  is  practically  con- 
ceded that  he  did  not  remit  to  the  associa- 
tion the  collections  made  by  him  for  the 
month  of  December,  1904,  amounting  to  $64 
and  some  cents.  The  principal  discrepancy 
between  the  statements  of  the  letter  anil 
the  proof  is,  the  letter  alleges  that  the 
plaintiff  had  not  remitted  any  of  his  col- 
lections for  the  last  two  months,  and  it  is 
earnestly  contended  that  this  statement 
had  reference  to  September  and  October,  or 
October  and  November.  However,  it  is  ob- 
vious that  the  letter  had  reference  to  No- 
vember and  December.  One  other  discrep- 
ancy is  that  the  letter  states  that  the  col- 
lections had  not  been  remitted  for  two 
months,  when  the  testimony  shows  that 
this  was  not  literally  true;  that  a  part  of 
the  collections  for  November  had  been  re- 
mitted, and  it  was  only  the  collections  for 
the  month  of  December  that  the  plaintiff 
had  wholly  neglected  to  remit.  But,  aside 
from  all  this,  when  all  of  the  evidence  is 
considered  it  does  appear  that,  when  the 
letter  in  question  was  written,  respondent 
had  not  remitted  any  of  his  collections  for 
the  month  of  December,  and  had  failed  to 
remit  part  of  his  collections  for  the  month 
of  November,  and  was  indebted  to  the  ap- 
pellant association  for  collections  made  and 
not  remitted  to  appellant  for  these  two 
months.  The  plaintiff  having  failed  to  re- 
mit moneys  which  belonged  to  the  appel- 
lant, it  was  clearly  proper  and  appropriate, 
considering  the  relationship  of  the  associa- 
tion to  its  members,  to  inform  them  of  the 
cancelation  of  the  agency  of  the  plaintiff, 
and  also  inform  them  that,  the  agent  having 
had  authority  to  collect  dues,  the  respective 
members  of  the  association  would  receive 
proper  credit.  Plaintiff  largely  based  his 
right  to  retain  these  collections  upon  claims 
which  he  made  for  further  "skip"  payments, 
as  they  were  termed,  and  for  an  additional 
10  per  cent  commission  on  collections.  Both 
of  these  claims  were  rejected  by  the  circuit 
court,  and  we  think  properly  so,  for  the  rea- 
son that  they  were  directly  in  conflict  with 
the  provisions  of  both  contracts  entered  into 
between  the  plaintiff  and  the  association. 

We  see  no  necessity  for  discussing  this 
proposition  further.  It  is  sufficient  to  say 
that  the  evidence,  when  considered  in  its 
entirety,  shows  that,  at  least  in  substance, 
what  was  stated  in  the  letter  was  true. 
That  the  defendant  did  not  intend,  by  this 
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communication,  to  charge  the  plaintiff  with 
the  commission  of  any  crime ;  and  that  it  was 
written  by  the  defendant  association  with- 
out malice,  we  have  no  doubt.  The  plain- 
tiff was  a  member  of  the  association,  and 
doubtless  the  respective  members  of  the 
fraternal  order  to  whom  this  letter  was  ad- 
dressed were  fully  aware  as  to  the  dispute 
between  the  plaintiff  and  defendant  con- 
cerning the  collection  of  dues,  and,  in  our 
opinion,  any  injury  to  the  standing,  reputa- 
tion, or  character  of  the  plaintiff,  under  the 
facts  of  this  case,  is  more  imaginary  than 
real. 

We  have  g'fven  expression  to  our  views 
upon  the  legal  propositions  disclosed  by  the 
record,  which  results  in  the  conclusion  that 
the  judgment  of  the  trial  court  should  be 
reversed 

All  concur. 

Petition  for  rehearing  denied. 


OHIO  SUPREME  COURT. 

STATE  OF  OHIO 
v. 

WILLIAM  SANNER. 

(83  Ohio  St.  393,  90  N.  E.  1007.)' 

Criminal  law  •—  ^niU  *  essentials  — 
presence  of  accused. 

1.  As  to  some  crimes,  the  physical  pres- 
ence of  the  accused  at  the  place  where  the 
crime  is  committed  is  not  essential  to  his 
guilt. 

Same  ^  children  ^  nonsupport  —  ab- 
sence of  parent  from  state  —  effect. 

2.  A  parent  may  be  guilty  of  the  crime 
of  failing  to  provide  for  his  minor  children, 
defined  by  the  act  entitled  "An  Act  to  Com- 
pel Parents  to  Maintain  Their  Children," 
passed  April  28,  1908  (99  Ohio  Laws,  p. 
228),  although  he  is  a  resident  of  another 
state  during  the  time  laid  in  the  indict- 
ment, and  tnc  venue  of  the  crime  is  in  the 
county  where  the  child  is  when  the  com- 
plaint is  made. 

(January  18,  1910.)' 

EXCEPTION  by  the  state  to  rulings  of 
the  Court  of  Common  Pleas  for  Allen 
County  sustaining  a  demurrer  to  an  in- 
dictment  charging   defendant  with   having 

Headnotes  by  the  Court. 

Note.  —  A  search  has  disclosed  no  other 
cases  upon  the  criminal  responsibility  of 
one  who  fails  to  support  his  wife  or  child- 
ren as  affected  by  the  fact  that  he  was  a 
nonresident  of  the  state  during  the  time 
laid  in  the  indictment. 
26  L.R.A.(N.S.) 


failed    to    provide  for  his  minor  children. 
Sustained. 

Per  Curiam  statement: 

The  grand  jury  of  Allen  comity  indicted 
one  William  Sanner,  late  of  said  county,  for 
refusing,  failing  and  neglecting  to  provide 
his  seven  minor  children,  under  sixteen 
years  of  age,  living  in  said  county,  with  tUe 
necessary  and  proper  home,  care,  food,  and 
clothing;  he  being  well  able  to  furnish  the 
same  by  reason  of  having  means  and  by  per- 
sonal service,  labor,  and  earnings.  The  de- 
fendant demurred  to  the  indictment  on  the 
ground  that  it  does  not  charge  an  offetisc, 
nor  does  it  charge  the  defendant  with  the 
commission  of  a  crime  or  misdemeanor  pro- 
vided for  in  the  statutes  of  Ohio.  The  court 
sustained  the  demurrer  and  discharged  the 
defendant.  The  prosecuting  attorney  took 
a  bill  of  exceptions,  and  on  application  ob- 
tained permission  to  file  it  for  the  decision 
of  this  court  on  the  questions  therein  pre- 
sented. 

Mr.  B.  F.  Welty  for  the  State. 
Mr.  W.  W.  Satton  for  defendant. 

Per  Curiam: 

Section  1  of  an  act  entitled  "An  Act  to 
Compel  Parents  to  Maintain  Their  Chil- 
dren,'' passed  April  28,  1008  (99  Ohio  Laws, 
p.  228),  reads  as  follows:  "The  father,  or 
when  charged  by  law  with  the  maintenance 
thereof,  the  mother,  of  a  legitimate  or 
illegitimate  child  or  children  under  sixteen 
years  of  age,  or  the  husband  of  any  preg- 
nant woman  living  in  this  state,  who,  beinj 
able  either  by  reason  of  having  means,  or 
by  personal  services,  labor,  or  earnings,  shall 
neglect  or  refuse  to  provide  such  child  or 
children  or  pregnant  woman  with  necessary 
or  proper  home,  care,  food,  and  clothing, 
.  .  .  shall,  upon  conviction,  be  deemed 
guilty  of  a  felony. 

"Sec.  2.  If  the  offense  charged  is  abandon- 
ment or  neglect  or  refusal  to  provide  such 
child  or  children  or  pregnant  woman  with 
the  necessary  and  proper  home,  care,  food, 
and  clothing,  the  offense  shall  be  held  to 
have  been  committed  in  any  county  of  this 
state  in  which  such  child  or  children  or 
pregnant  woman  may  be  at  the  time  such 
complaint  is  made." 

"Sec.  4.  The  citizenship  once  acquired  in 
this  state  of  any  father  or  mother  of  any 
legitimate  or  illegitimate  child  living  in  this 
state  shall  be  deemed,  for  all  the  purposes 
of  this  act,  to  continue  until  such  child  has 
arrived  at  the  age  of  sixteen  years,  provided 
said  child  bo  long  continues  to  live  in  this 
state." 

'Ihe  implication  from  the  brief  of  the 
prosecuting  attorney  is  that  the  defendant 
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was  a  nonresident  of  the  state  of  Ohio  dur- 
ing the  time  laid- in  the  indictment,  and  that 
the  court  sustained  the  demurrer  on  that 
ground.  How  the  court  on  a  hearing  on  de- 
murrer could  be  advised  of  the  place  of  resi- 
dence does  not  apiiear.  However,  the  ques- 
tion is  raised  by  the  record  whether  it  is 
necessary  to  charge  in  the  indictment  that 
the  defendant  was  "living  in  this  state." 
The  prior  act  (Rev.  Stat.  §  3140—2,  [94 
Ohio  Laws,  p.  106])  did  not  contain  pro- 
visions like  those  of  §§  2  and  4,  and  this 
court,  in  a  case  reported  without  opinion 
(State  V.  Ewers,  76  Ohio  St.  563,  81  N.  E. 
1196),  overruled  the  exceptions  of  the 
prosecuting  attorney  of  Williams  county 
to  the  ruling  of  the  court  of  common  pleu^ 
of  that  county,  that  a  defendant  was  not 
guilty  of  the  offense,  who  resided  in  the 
state  of  Indiana  during  the  time  laid  in  the 
indictment.  Subsequently,  the  act  of  1908 
was  passed,  and  it  cannot  be  doubted,  in 
view  of  the  provisions  of  §§  2  and  4,  that 
the  legislature  intended  the  words,  "living 
in  this  state,"  to  qualify  the  person  to 
whom  the  duty  is  owing.  That,  as  to  some 
crimes,  the  physical  presence  of  the  accmBed 
at  the  place  where  the  crime  is  committed 
is  not  essential  to  his  guilt,  is  well  settled. 
Burton  v.  United  SUtes,  202  U.  S.  344-387, 
60  L.  ed.  1057-1073,  20  Sup.  Ct.  Rep.  688, 
6  A.  &  E.  Ann.  Cas.  362;  Norris  v.  State, 
25  Ohio  St.  217,  18  Am.  Rep.  291 ;  Lindsey 
V.  Stale,  38  Ohio  St.  607;  12  Q'c.  Law  k 
Proc.  p.  237. 

Exceptions  sustained. 

Summers,    Gh.    J.,    and    Crew,    Spear, 
Davis,  Shauck,  and  Price,  JJ.,  concur. 


PENNSYLVANIA    SUPREME    COUIIT. 

CHRISTOPHER  L.  WILLIAMS,  Receiver, 
etc.,  of  the  Fredonia  National  Bank  of 
Fredonia,  N.  Y.,  Appt., 

V. 

EDWARD  O'DONNELL  et  al. 

(225  Pa.   321,  74  Atl.   205.) 

Covenant  —  general  warranty  —  evic- 
tion —  remote  grantee. 

1.  Eviction  under  foreclosure  of  a  mort- 
gage existing  on  property  at  the  time  it  is 
conveyed  with  a  covenant  of  general  war- 
ranty gives  a  remote  grantee  a  right  of  ac- 
tion on  the  covenant,  notwithstanding  there 
were  other  covenants  in  the  deed  which 
would  have  g^ven  the  inunediate  grantees  a 
right  of  action  because  of  the  encumbrance 
as  soon  as  the  deed  was  executed. 

Same  —  waiver. 

2.  A  grantee  of  land  encumbered  by  mort- 
gage does  not,  by  failure  to  sue  for  breach 
26  L.R.A.(N.S.) 


of  ^  the  covenant  against  encumbrances, 
waive  his  right  of  action  upon  a  covenant 
against  eviction  which  may  subsequently 
result  from  enforcement  of  the  encumbrance. 
Same  *  running  witli  land. 

3.  A  covenant  against  eviction  runs  with 
the  land. 

Same  —  liability  —  act  of  others. 

4.  A  grantor  of  land  with  general  cove- 
nant of  warranty  is  not  relieved  from  lia- 
bility in  ease  of  eviction  of  the  grantee 
under  a  mortgage  foreclosure,  by  the  fact 
that  the  mortgage  existed  on  the  property 
when  he  secured  his  title,  so  that  the  en- 
cumbrance was  not  his  act. 

Same  —  undivided  Interest  *  liability. 

5.  One  is  not  relieved  from  liability  on  a 
general  covenant  of  warranty  in  a  deed 
wliich  he  executes  in  conjunction  with  the 
other  owners,  by  the  fact  that  he  had  only 
an  undivided  interest  in  the  property  at 
the  time  of  the  conveyance. 

(June  22,  1909.) 

Note.  ^  Will  a  covenant  of  general  toor- 
ranty  eueUiin  an  action  by  remote 
grantee  evicted  under  an  encum" 
brofioe,  %Dhere  the  deed  also  ooniainM 
covenants  against  encumbrances  not 
running  with  the  land. 

There  is  but  little  direct  authority  upon 
the  question  presented  in  the  foregoing  case. 
The  situation  was  somewhat  peculiar. 
There  was  no  dispute  as  to  the  fact  that 
two  covenants  had  been  broken,  the  implied 
covenant  against  encumbrances  and  the  ex- 
press covenant  of  warranty.  Under  the  rule 
prevailing  in  some  jurisdictions,  the  ex- 
press covenant  of  warranty  would  do  away 
•^vith  any  implied  covenant.  But  the  court 
proceeds  upon  the  theory  that,  even  if  the 
implied  covenant  should  be  considered  as  of 
full  effect,  nevertheless  the  remote  grantee 
could  recover  under  the  general  covenant 
of  warranty.  Notwithstanding  that  the  im- 
plied covenant  against  encumbrances  was 
broken  when  made,  the  court  holds  that 
such  covenant  was  independent  of  the  cove- 
nant of  warranty,  and  upon  the  latter  cove- 
nant being  broken  by  the  eviction,  the  re- 
mote grantee  had  a  cause  of  action  for  such 
breach. 

Attention  should  be  called  to  the  numer- 
ous cases  which  assert  the  general  rule  that 
express  covenants  do  away  with  all  implied 
covenants.  Thus,  for  example,  in  Weems  v. 
McCaughan,  7  Smedes  &  M.  423,  45  Am. 
Dec.  314,  the  situation  was  very  similar  to 
that  in  Wiluams  v.  O'Donnxll,  but  the 
court  proceeded  upon  the  tiieory  that  the 
express  covenant  did  away  with  the  implied 
covenant,  and  consequently  the  question  dis- 
cussed is  the  latter  case  was  not  reached. 
The  application  of  such  a  rule  in  WnxiAMS 
v.  O'DoNNELL  would  havc  attained  the  same 
result  under  the  facts  of  that  case.  But 
cases  applying  such  a  rule  are  not  neces* 
sarily  authority  upon  the  question  pre- 
sented by  the  title  to  this  note,  for  if  the 
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APPEAL  by  plaintiff  from  an  order  of  the 
Court  of  Common  PleaB  for  Warren 
County  discharging  a  motion  for  judgment 
for  want  of  sufficient  affidavit  of  defense 
in  an  action  brought  to  recover  damages  for 
breach  of  a  general  covenant  of  warranty. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  D.  I.  Ball,  for  appellant: 

The  covenant  ran  with  the  land,  and  was 
therefore  available  to  the  remote  grantee. 

Norcross  v.  James,  140  Mass.  188,  2  N. 
E.  046;  Norman  v.  Wells,  17  Wend.  161; 
Pollock,  Contr.  5th  ed.  p.  326;  2  Chitty, 
Contr.  11  Am.  ed.  pp.  1383,  1388;  Holmes, 
Common  Law,  404;  4  Kent,  Com.  473;  My- 
gatt  V.  Coe,  124  N.  Y.  212,  11  L.RJl.  661, 
26  N.  E.  611;  Hurd  v.  Curtis,  19  Pick.  460; 
Bally  V.  Wells,  3  Wils.  20. 

Messrs.  C.  W.  Stone,  with  R.  W.  Stone 
and  W.  W.  Wilbur,  for  appellees: 

As  Allen  was  not  a  party  to  the  -mort- 


gage and  had  no  connection  therewith,  the 
covenant  ia  not  broken  as  to  him. 

Ake  V.  Mason,  101  Pa.  20;  Knepper  v. 
Kurtz,  68  Pa.  480. 

The  covenant  against  encumbrances  was 
broken  as  soon  as  made,  because  the  encum- 
brance existed  at  the  time  the  deed  was  ex- 
ecuted and  delivered. 

Seitzinger  v.  Weaver,  1  Rawle,  377 ;  Cath- 
cart  V.  Bowman,  6  Pa.  317;  Memmert  v. 
McKeen,  112  Pa.  320,  4  Atl.  542;  Funk  v. 
Voneida,  11  Serg.  &  R.  Ill,  14  Am.  Dec. 
617;  Huyck  v.  Andrews,  113  N.  Y.  81,  3 
L.RJL  780,  10  Am.  St.  Rep.  432,  20  N.  E. 
681. 

The  mortgage  being  an  existing  lien  when 
the  covenant  was  broken,  it  became  a  chose 
in  action,  which  did  not  pass  to  the  remote 
grantee. 

Funk  y.  Voneida,  supra;  Mygatt  v.  Coe, 
124  N.  Y.  212,  11  L.R.A.  648,  26  N.  E.  611 ; 
8  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  151,  note 


express  covenant  supersedes  all  implied 
covenants,  then  the  relative  effect  of  the 
two  covenants  could  not  arise. 

Attention  is  also  called  to  the  fact  that 
in  some  jurisdictions  covenants  against  en- 
cumbrances are  held  to  run  with  the  land. 
In  those  jurisdictions  the  question  under 
discussion  would  not  arise,  except,  possibly, 
as  a  matter  of  pleading. 

This  note  does  not  include  cases  in  which 
the  plaintiff  was  evicted  under  an  outstand- 
ing paramount  title,  which  would  not  con- 
stitute a  breach  of  the  covenant  against 
encumbrances. 

Cases  passing  merely  upon  the  question 
how  far  and  under  what  circumstances 
words  of  restriction  or  qualification  annexed 
to  one  covenant  in  a  deed  conveying  r^al  es- 
tate are  to  be  extended  to  other  covenants 
are  excluded.  This  exclusion,  of  course,  ex- 
tends to  cases  inv<rtving  the  question  wheth- 
er a  covenant  of  warranty  is  restricted  by 
an  excepti(m  in  another  covenant  against 
encumbrances. 

There  are  numerous  cases,  as  for  example 
Smith  V.  Hogue  (N.  D.),  123  N.  W.  827,  and 
King  V.  Kilbride,  68  Conn.  100,  10  Atl. 
510,  which  hold  that  covenants  against  en- 
cumbrances and  covenants  of  warranty  are 
not  connected  in  form  or  nature,  are  of  ma- 
terially different  import,  and  directed  to 
different  objects;  but  the  primary  question 
in  these  cases  was  whether  an  exception  con- 
tained in  a  covenant  against  encumbrances 
restricted  the  general  covenant  of  warranty, 
and,  consequently,  such  cases  are  at  most 
but  indirect  authority  upon  the  question 
presented  in  Williams  v.  O'Donnell,  and, 
as  stated  above,  will  not  be  included. 

So,  also,  there  are  numerous  cases  hold- 
ing that  a  covenant  of  warranty  is  not  to 
be  controlled  by  covenants  of  seisin,  or  of 
good  right  to  convey.  Thus,  in  Douglass  v. 
Lewis,  131  U.  S.  75,  33  L.  ed.  53,  0  Sup. 
Ct.  Rep.  634,  it  was  held  that  the  covenant 
si  warrantv  and  that  for  seisin,  or  of  right 
26  L.R.A.(N.S.) 


to  convey,  are  not  equivalent  covenants,  and 
the  introduction  into  the  deed  of  an  express 
covenant  of  warranty  has  the  effect  of  deny- 
ing a  purchaser  the  benefit  of  the  statutory 
covenant  of  seisin,  under  the  laws  of  New 
Mexico.  Cases  of  that  kind,  however,  are  of 
little  importance  upon  the  question. 

A  few  cases  which  bear  somewhat  upon 
the  question  may  be  noted. 

Thus,  in  Weeks  v.  Grace,  104  Mass.  206, 
0  L.Rj\.(N.S.)  1002,  80  N.  K  220,  10  A. 
&  £.  Ann.  Cas.  1077,  the  deed  contained 
limited  covenants  both  of  warranty  and 
against  encumbrances,  the  covenanta  being 
expressly  limited  to  acts  done  or  suffered  by 
the  grantor,  and  the  warranty  was  against 
all  persons  claiming  by,  through,  or  under 
the  grantor.  The  primary  question  deter- 
mined was  whether  a  right  of  way  for  a 
sewer,  secured  by  the  process  of  eminent  do* 
main,  was  secured  by  any  act  ''done  or  suf- 
fered" by  the  grantor,  but,  in  the  course  of 
the  opinion,  the  court  said  that  the  cove- 
nant of  warranty  and  the  covenant  against 
encumbrances  were  independent,  and  a 
breach  of  either  would  give  a  distinct  cause 
of  action. 

So,  a  covenant  of  special  warranty  against 
the  lawful  claims  of  all  persons  claiming  in, 
through,  or  by  the  grantor,  does  not  have 
the  effect  of  limiting  a  covenant  against  en- 
cumbrances. Duroe  v.  Stephens,  101  Iowa, 
358,  70  N.  W.  610.  This  case  presents  the 
converse  of  the  question  presented  in  Wil- 
liams V.  O'DONNELL. 

The  case  of  Funk  v.  Voneida,  11  Serg.  k 
R.  100,  14  Am.  Dec.  617,  which  has  some 
bearing  upon  this  question,  is  sufficiently  act 

out  in  W^ILLIAMS  V.  O'DONNELL. 

Another  case  bearing  somewhat  upon  the 
question  is  Alexander  v.  Schreiber,  10  Mo. 
460,  where  it  was  held  that  a  covenant 
against  encumbrances  done  or  suffered  by 
the  grantor  Is  not  to  be  construed  as  limits 
ing  the  general  covenant  of  seisin  or  for 
further  assurance.    And  this  case  was  cited 
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] ;  Elwes  y.  Mawe,  1  Smith,  Lead.  Cas. 
(Hare  &  W.)  205,  note. 

The  covenant  was  broken,  not  by  the  con- 
sequences flowing  from  the  encumbrance,  but 
by  the  encumbrance  itself. 

Elwcs  y.  Mawe,  1  Smith,  Lead.  Cas. 
(Hare  &  W.)  213,  note. 

Privity  of  contract  alone  is  insufficient 
to  carry  to  subsequent  owners  of  the  prop- 
erty the  benefit  of  a  covenant  of  warranty 
or  of  quiet  enjoyment. 

Mygatt  V.  Coe,  supra. 

Stewart,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  to  recover  upon  a 
breach  of  a  general  covenant  of  warranty 
contained  in  the  deed  of  conveyance  from 
the  appellees,  Edward  O'Donnell,  George  H. 
Higgins,  and  O.  C.  Allen,  to  one  Frank  W. 
Tarbox,  dated  April  17,  1890.  The  covenant 
was  in  the  usual  form,  and  need  not  be  here 
recited.  The  deed  contained  also  the  cus- 
tomary words,  "grant,  bargain,  and  sell." 
By  certain  intermediate  conveyances  the  ti- 
tle to  the  property  so  conveyed  became  vest- 
ed in  the  Fredonia  National  Bank,  April  7, 
1804.  Prior  to  the  conveyance  from  O'Don- 
nell, Higgins,  and  Allen,  O'Donnell  and  Hig- 
gins, who  were  then  sole  owners  of  the  land 
described  in  the  deed,  executed  a  mortgage 
to  one  Emerson  in  the  sum  of  $3,000.  This 
mortgage  was  upon  record  when  Allen  sub- 
sequently purchased  an  undivided  interest 
in  the  land,  and  it  remained  unsatisfied 
when  the  conveyance  was  made  by  O'Don- 
nell, Higgins,  and  Allen  to  Tarbox.  In  Au- 
gust, 1905,  a  scire  facias  was  sued  out  upon 
this  mortgage  against  O'Donnell  and  Hig- 
gins. This  was  followed  by  an  alias  writ 
against  the  same  parties,  including  the  Fre- 
donia National  Bank,  the  plaintiff  in  the 
present  action,  as  terre-tenant.  Upon  this 
latter   writ  judgment  was  obtained  in   the 


sum  of  $1,955,  with  interest  and  costs.  A 
levari  facias  was  issued  on  this  judgment, 
and  the  mortgaged  premises  were  sold  there- 
under by  the  sheriff  for  the  sum  of  $4,000, 
December  2,  1907.  After  paying  thereout 
the  judgment  and  costs,  a  balance  of 
$1,873.79  was  paid  over  to  the  Fredonia 
Bank.  The  suit  by  the  bank,  through  its  re- 
ceiver, is  to  recover  the  difference  between 
the  amount  paid  to  the  bank  and  the  total 
proceeds  of  the  sheriff's  sale,  as  damages 
resulting  from  the  alleged  breach  of  the 
warranty,  to  wit,  the  sum  of  $2,226.01 ,  with 
interest.  Plaintiff's  statement  set  out  the 
facts  as  we  have  given  them,  averred  an 
eviction  under  a  paramount  title,  and  con- 
sequent breach  of  the  defendants'  warranty. 
The  affidavits  of  defense  filed  in  the  case 
controvert  none  of  the  foregoing  facts,  but 
deny  plaintiff's  right  to  recover  for  several 
reasons.  The  motion  for  judgment  for  in- 
sufficiency  of  the  affidavits  was  refused  on 
the  ground  that  the  warranty  declared  on 
and  made  the  basis  of  plaintiff's  claim, 
whether  express  or  implied,  is  a  warranty 
against  encumbrances,  and,  if  broken  by  the 
existence  of  the  mortgage  to  Emerson  as  as- 
'serted,  was  broken  when  made,  and  vested 
no  right  of  any  action  in  anyone  except  Tar- 
box, the  original  vendee. 

In  his  opinion  filed  the  learned  judge 
says:  "There  is  no  allegation  of  any  de- 
fect in  the  title  at  the  time  of  the  convey- 
ance by  Allen,  Higgins,  and  O'Donnell  to 
Tarbox,  or  of  any  paramount  title  then  ex- 
isting. All  that  existed  at  that  time  was 
the  mortgage  given  by  Higgins  and  O'Don- 
nell to  Emerson,  which  was  an  encumbrance, 
and  is  within  the  special  covenant  provided 
by  the  0th  section  of  the  act  of  May  '^S, 
1715  (1  Smith's  Laws,  p.  95),  arising  from 
the  words,  'grant,  bargain,  and  sell,'  which 
covenant  was  broken  as  soon  as  made." 
Speaking  of  the  effect  of  the  general  wai- 


and  approved  in  Walker  v.  Deaver,  79  Mo. 
664. 

A  covenant  of  general  warranty  is  not 
limited  or  restrained  by  a  subsequent  cove- 
nant against  persons  claiming  in  virtue  of 
the  patent  and  deed  to  the  grantor.  Rowe 
v.  Heath,  23  Tex.  614. 

A  special  warranty  against  the  grantor 
and  his  heirs  and  all  claiming  under  them 
was  held  in  Bender  v.  Fromberger,  4  Dall. 
436,  1  L.  ed.  898,  not  to  have  the  effect  of 
controlling  the  precedent  general  covenant, 
so  as  to  bar  a  recovery  under  the  general 
warranty,  by  the  grantee  who  had  been 
evicted  under  an  outstanding  encumbrance 
*r  title. 

Where  the  parties  to  a  deed  covenanted 
severally  against  their  own  acts  and  encum- 
brances, and  also  to  warrant  against  their 
own  acts  and  those  of  all  other  persons, 
with  an  indemnity  in  lands  of  equivalent 
value,  it  was  held  in  Duvall  v.  Craig,  2 
26  L.R.A.(X.S.) 


Wheat.  45,  4  L.  ed.  180,  in  an  action  of  evic- 
tion, that  these  covenants  were  independent, 
and  that  it  was  unnecessary  to  allege  in  the 
declaration  any  eviction,  or  any  demand 
or  refusal  to  indemnify  with  otlier  lands, 
but  it  was  sufficient  to  allege  a  prior  en- 
cumbrance by  the  acts  of  the  grantor,  and 
that  the  action  might  be  maintained  on  the 
first  covenant,  in  ordier  to  recover  pecuniary 
damages. 

In  Tracy  v.  Greffet,  54  Mo.  App.  562,  it 
was  held  that  a  warranty  of  title  against 
the  grantor  and  those  claiming  under  him 
did  not  limit  a  preceding  prior  covenant  of 
title  against  all  the  world. 

A  special  covenant  by  which  the  grantor 
warrants  against  all  claims  from  or  under 
him  does  not  limit  the  more  general  war- 
ranties implied  by  the  words,  "grant,  bar- 
gain, and  sell."  Brown  v.  Tomlinson,  2  G. 
Greene,  525. 


1909. 


WILLIAMS  V.  O'DONNELL. 


1097 


ranty,  he  halds  that  it,  too,  is  a  covenant 
against  encumbrances,  at  least  to  the  extent 
of  including  such  encumbrances  as  may  re- 
sult in  rightful  eviction,  and  attaches  to  it 
the  same  incidents,  so  far  as  a  breach  by 
encumbrances  is  concerned,  as  are  annexed 
to  the  implied  statutory  covenant.  The  con- 
clusion he  reaches  is  that,  the  covenant  here 
being  against  encumbrances,  it  was  broken 
as  soon  as  made,  and  being  a  personal  cove- 
nant, not  running  with  the  land,  it  could 
avail  none  but  Tarbox,  the  immediate  vendee 
of  the  defendants.  This  was  not  only  a  mis- 
apprehension of  the  cause  of  action  declared 
upon,  but  a  misapprehension  of  the  law  as 
well.  The  covenant  declared  on  was  the 
{'eneral  warranty  in  the  deed;  the  breach 
assigned  was  that  the  plaintiff,  "by  reason 
of  said  sheriff's  sale  of  said  premises  and 
sheriff's  deeds  therefor,  and  by  force  of  the 
paramount  title  under  the  sheriff'n  deed,  was 
evicted  from  the  said  piece  or  parcel  of  land 
hereinbefore  described,  and  suffered,"  etc. 
The  statement  filed  is  too  explicit  and  defi- 
nite to  leave  in  doubt  just  what  the  breach 
complained  of  was.  It  was  the  plaintiff's 
eviction  by  a  paramount  title,  and  there  was 
but  one  covenant  in  the  deed,  the  general 
warranty,  that  gave  indemnity  against  this. 
Whether,  in  addition  to  this  warranty,  the 
deed  contained  other  covenants,  express  or 
implied,  which  would  have  afforded  to  the 
immediate  grantees  of  defendants  protec- 
tion against  encumbrances,  or  w^hether  the 
general  warranty  included  as  well  a  cove- 
nant against  encumbrance,  were  questions 
wholly  aside.  If  there  were  such  covenants, 
it  by  no  means  follows  that  they  superseded, 
or  in  nny  wise  impaired,  the  force  of  the  gen- 
eral warranty  against  eviction,  no  matter 
how  the  eviction  might  occur,  only  so  as  it 
resulted  from  the  assertion  of  a  paramount 
title.  The  learned  judge  says  that  there 
is  no  allegation  of  any  defect  of  title  at  the 
time  of  the  conveyance  by  Allen,  Higgins, 
and  O'Donnell,  or  of  any  paramount  title 
then  existing;  and  yet  the  plaintiff's  state- 
ment set  out  that,  at  the  date  of  the  con- 
veyance from  defendants,  there  was  on  rec- 
ord an  indenture  of  mortgage  executed  by 
two  of  the  defendants,  at  the  time  the  sole 
owners,  by  which  they  did  grant,  bargain, 
and  sell,  conditionally,  to  Emerson,  the  land 
which  they  subsequently  conveyed.  Here 
was  an  outstanding  paramount  title  which 
was  subsequently  asserted  against  the  de- 
fendants, resulting  in  an  eviction. 

It  comes  to  nothing  to  say  that  defend- 
ants' immediate  grantees  had  their  right  of 
action  at  once  on  the  implied  covenant 
against  encumbrance,  or  even  upon  the  gen- 
eral warranty,  if  such  were  the  case, — a 
question  not  necessary  here  to  decide.  De- 
fendants' vendees  were  not  put  to  the  al- 
26  L.R.A.(N.S.) 


ternative  of  suing  upon  that  breach,  or  for- 
feiting the  covenant  against  an  eviction 
which  might  subsequently  result  from  an  en- 
forcement of  the  encumbrance,  which  in  it- 
self was  a  paramount  title.  They  had  their 
election  either  to  treat  it  as  an  encumbrance 
and  sue  at  once  for  the  breach,  or  delay  un- 
til another  breach  under  another  covenant 
occurred,  namely,  eviction.  Treating  it  as 
a  covenant  against  eviction,  it,  of  course, 
ran  with  the  land,  and  no  cause  of  action 
could  arise  until  the  eviction  occurred,  ac- 
tually or  constructively.  The  case  of  Funk 
V.  Voneida,  11  Serg.  &  R.  109,  14  Am.  Dec. 
617,  is  nothing  to  the  contrary.  What  that 
case  decides  is  that  an  outstanding  mort- 
gage is  within  the  covenant  implied  in  the 
words,  '^grant,  bargain,  and  sell,"  and  that 
the  grantee  is  entitled  to  recover  in  an  ac- 
tion upon  this  covenant,  notwithstanding 
the  mortgage  is  not  due  at  the  commence- 
ment of  the  suit,  for  the  reason  that  the  par- 
ticular covenant  sued  on  was  broken  the 
very  instant  it  was  entered  into.  This  is 
not  true  with  respect  to  general  warranty. 
The  breach  there  is  in  the  eviction,  and  un- 
til then  no  right  of  action  arises.  The  case 
cited  clearly  defines  the  distinction;  but  it 
nowhere  encourages  the  notion  that  the  two 
covenants  are  inconsistent,  or  that,  by  fail- 
ure to  adopt  the  remedy  the  law  affords 
with  respect  to  implied  covenants,  the  right 
to  protection  under  the  warranty  is  lost. 
On  the  contrary,  it  decides  that  between  tho 
covenants  implied  in  the  words,  ''grant,  bar- 
gain, and  sell,"  and  a  special  covenant  of 
warranty  (that  is  all  it  was  in  that  case, 
and  the  difference  is  immaterial),  there  is 
no  inconsistency  whatever,  and  the  function 
and  operation  of  each  are  clearly  distin- 
guished. That  the  covenant  of  warranty 
runs  with  the  land,  and  is  in  this  respect 
distinguishable  from  the  implied  covenants, 
is  a  principle  too  familiar  to  call  for  any 
citation  of  authorities.  Whether  it  is  a 
covenant  as  well  against  encumbrances  is  a 
question  that  does  not  arise  in  the  case. 
Whatever  else  it  may  or  may  not  be,  it  is 
beyond  all  dispute  a  covenant  against  evic- 
tion. Whether  it  was  something  more  was 
a  wholly  unnecessary  inquiry.  The  learned 
judge  concluded  that  it  did  embrace  some- 
thing else,  and  then  rested  his  decision  whol- 
ly upon  this  supposed  additional  covenant 
which  he  regarded  as  not  assignable,  ignor- 
ing entirely  the  other  natural  and  confess- 
edly legitimate  effect  of  the  warranty.  This 
was  a  mistake.  The  eviction  of  the  plain- 
tiff is  averred  in  the  statement,  and  not 
denied  in  the  affidavit.  It  is  therefore  ad- 
mitted. It  was  effected,  just  as  in  Brown 
V.  Dicker  son,  12  Pa.  372,  by  the  foreclosure 
of  a  mortgage  outstanding  when  the  con- 
veyance   was    made.     Presumably    in    that 
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caae,  as  in  this,  the  conveyance  contained 
the  words,  ''grant,  bargain,  and  sell,"  thou^li 
the  report  of  the  case  does  not  disclose  such 
fact.  The  suit  was  not  on  any  implied  cove- 
nant, but  on  an  express  special  warranty 
against  eviction,  and  a  recovery  was  sus- 
tained on  the  ground  that  the  covenant  was 
broken  by  a  sheriff's  sale  under  a  paramount 
.  encumbrance. 

The  other  matters  set  up  by  way  of  de- 
fense were  adjudged  insufficient,  and  in  this 
conclusion  we  concur.  The  fact  that  Allen 
was  not  one  of  the  mortgagors,  and  that  he 
acquired  his  interest  in  the  property  after 
the  mortgage  had  been  given,  is  of  no  conse- 
quence. He  was  one  of  the  grantors  in  the 
deed  to  Tarbox  and  united  with  the  other 
grantors  in  the  warranty.  It  was  his  war- 
ranty as  well  as  theirs.  Nor  is  it  of  any 
consequence  that  he  had  but  an  undivided 
fourth  interest  in  the  premises  at  the  time 
of  the  conveyance.  The  averment  that  a 
large  amount  of  oil,  sufficient  to  pay  the  un- 
paid balance  of  the  mortgage,  had  been  pro- 
duced from  the  mortgaged  premises  and  de- 
livered to  the  mortgagee,  is  too  indefinite  to 
warrant  an  arrest  of  judgment.  It  is  lack- 
ing in  so  many  obviously  essential  elements 
that  this  feature  of  the  affidavit  calls  for  no 
discussion. 

For  the  reason  here  stated,  the  order  dis- 
charging the  motion  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense  is  reversed, 
and  the  record  is  remitted  to  the  court  below 
with  directions  to  enter  judgment  for  plain- 
tiff, unless  other  legal  or  equitable  cause  be 
shown  to  the  court  below  why  such  judg- 
ment should  not  be  entered. 
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MONONGAHELA    BANK    OF    BROWNS- 
VILLE, Appt., 

V. 

FIRST  NATIONAL  BANK  OF  CALIFOR- 

NIA. 

(226  Pa.  270,  76  Atl.  359.)' 

Bank  —  collection  of  draft  —  return  of 
money  —  defense. 

1.  A  collecting  bank  which  returns  to  the 
drawee  money  paid  on  the  check  because  it 
receives  notice  that  the  check  is  fraudulent 
cannot,  in  an  action  by  its  principal  to  hold 
it  liable  for  the  fund  so  returned,  set  up 
the  fact  that  the  principal  had  notice  of 
the  fraud,  and  therefore  could  not  have  en- 
forced payment  of  the  check  against  the 
drawee. 

Same  —  ratification. 

2.  The  mere  retention,  by  the  owner,  of 
a  check  returned  to  him  protested  by  a 
collecting  a^ent,  is  not  a  ratification  of  the 
26  L.R.A.(N.S.) 


latter's  act  in  refunding  money  paid  on  the 
check,  under  a  claim  that  it  was  fraudulent- 
ly issued,  where  he  has  no  notice  that  the 
check  had.  been  paid  and  the  money  re- 
turned. 

(Jannary  8,  1910.)' 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Wash- 
ington County  in  defendant's  favor  in  an 
action  brought  to  recover  an  amount  col- 
lected by  defendant  for  plaintiff,  which  it 
was  alleged  defendant  had  wrongfully  failed 
to  pay  over.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Duncan,  Chalfant,  St  Wame, 
and  Irwin  A  Wiley,  for  appellant: 

tfote,  —  Bight  of  hatik,  in  action  hy 
holder  for  proceeds  of  commercial 
paper  collected  ^y  it,  to  avail  itself 
of  defenses  that  \could  have  been 
available  in  an  action  on  the  paper. 

This  note  does  not  treat  of  the  liability 
of  the  bank  to  refund  to  the  payor  of  com- 
mercial paper  money  collected  thereon  for 
another,  and  to  which  the  payor  had  a  legal 
defense. 

The  few  cases  that  hVfi  been  found  on  the 
subject  of  this  note  suJ\>ort  the  doctrine  of 

MONONOAHBLA   BaNK  V.    FIB8T  NaT.    BaXK. 

Thus,  it  has  been  held  that  a  bank  with 
which  a  note  has  been  deposited  for  collec- 
tion by  an  indorsee  cannot  refuse  to  return 
the  note  or  its  proceeds,  on  the  ground  that 
it  was  given  to  defraud  creditors  of  a  third 
person,  unless  the  bank  was  one  of  those 
creditors.  First  Nat.  Bank  ▼.  Leppel,  O'C 
Colo.  694,  13  Pac.  776. 

So,  where  a  bank  received  drafts  and 
other  claims  payable  in  Confederate  cur- 
rency for  collection,  and  actually  made  tlie 
collections  in  such  Confederate  money,  and 
used  the  proceeds  in  its  business,  it  has  been 
held  that  it  cannot,  when  sued  for  their 
value  by  the  original  holder  of  such  drafts, 
set  up  the  illegality  of  the  transaction, 
since  whatever  illegality  there  was  had 
ceased  to  exist.  Planters'  Bank  ▼.  Union 
Bank,  16  Wall.  483,  21  L.  ed.  473. 

The  case  of  Green  v.  Purcell  Nat.  Bank.  1 
Ind.  Terr.  270,  37  S.  W.  50,  while  not  strict- 
ly in  point,  is  analogous.  It  was  there 
held  that  where  the  holder  of  a  forged 
check,  who  took  it  in  good  faith,  indorsed 
it  for  collection  to  a  bank  which  collected 
it  and  remitted  the  proceeds  to  the  holder 
before  discovering  the  forgery,  such  bank, 
after  discovering  the  forgery,  and  paying 
back  the  amount  to  the  bank  on  which  it 
was  drawn,  can  reimburse  itself  by  appro- 
priating for  that  purpose  sufficient  funds  of 
the  holder  in  its  possession,  even  though  it 
did  not  notify  the  holder  of  its  discovery  of 
the  forgery.  *This  ruling  was  placed  on  the 
ground  that,  as  the  paper  was  a  forgery,  the 
holder  had  no  more  title  to  the  proems  than 
the  forger  would  have  had,  or  than  any  re- 
cipient of  stolen  goods  would  have. 
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Having  received  Bettlement  in  money  or 
its  equivalent  from  the  People's  Bank,  the 
defendant  became,  eo  inatante,  the  plain- 
tilTs  debtor,  and  liable  to  the  plaintiff  in 
an  action  of  assumpsit  for  the  amount  col- 
lected. 

Long  V.  Rhoads,  126  Pa.  378,  17  Atl.  622; 
Paul  V.  Grimm,  165  Pa.  146,  44  Am.  St. 
Rep.  648,  30  Atl.  721;  1  Troubat  A  H.  Pr. 
§  32;  2  Troubat  &  H.  Pr.  sec.  1492;  Brown 
V.  Delk,  132  Pa.  153,  19  Atl.  81;  27  Cyc. 
Law  &  Proc.  pp.  851,  862. 

Messrs.  James  I.  Brownson  and  Owen 
C  Underwood  for  appellee. 

Stewart,  J.,  delivered  the  opinion  of  the 
court : 

The  Monongahela  National  Bank  of 
Brownsville,  plaintiff,  on  November  7  or  8, 
1907,  transmitted  to  the  First  National 
Bank  of  California,  defendant,  for  collection 
from  the  People's  Bank  of  California,  a 
check  of  which  the  following  is  a  copy: 

People's  Bank  of  California,  Pa. 
f5,000.  California,  Pa.,  July  16,  1907. 

Pay  to  the  order  of  W.  L.  Lenhart  five 
thousand  dollars.    Cashier's  check. 

O.  F.  Piper,  Cashier. 
Indorsed:        Monongahela     Natl.     Bank, 
Brownsville,  Pa. 

The  check  was  received  by  the  defendant 
bank  on  the  morning  of  November  8th,  and 
was  promptly  presented  by  it,  on  the  same 
morning,  at  the  counter  of  the  People's 
Bank.  It  was  as  promptly  redeemed  by 
that  bank  and  marked  paid,  the  defendant 
bank  receivjng  upon  its  surrender  payment 
in  full.  It  is  wholly  immaterial  that  the 
payment  was  made  by  a  draft.  It  is  agreed 
that  the  draft  was  the  equivalent  of  cash, 
and  it  is  unnecessary  for  the  purposes  of 
the  case  to  follow  its  history.  During  the 
afternoon  of  the  same  day,  the  People's 
Bank  made  demand  on  the  defendant  bank 
for  a  return  of  the  money  paid  to  it  on  the 
check,  alleging  that  payment  had  been  made 
through  mistake;  that  the  bank  had  dis- 
covered, since  payment,  that  the  check  was 
fraudulently  issued  by  Piper,  its  cashier; 
and  that  it  represented  no  indebtedness^  of 
the  People's  Bank.  The  defendant  there- 
upon returned  to  the  People's  Bank  the 
money  paid,  and  received  back  the  check, 
which  it  promptly  returned  to  the  plaintiff 
bank,  with  notice  that  payment  was  re- 
fused. The  action  was  brought  to  recover 
from  the  defendant  bank  the  amount  it 
received  from  the  People's  Bank  as  the 
plaintiff's  collecting  agent.  The  defense  set 
up  was  that  th«  cashier's  check  had  been 
issued  by  Piper  to  Lenhart  in  fraud  of  the 
People's  Bank,  and  that  the  plaintiff  lank 
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was  chargeable  with  notice  of  the  fraud 
before  its  acceptance  of  the  check. 
'  The  case  was  submitted  to  the  jury  with 
the  following  instruction,  which  was  an  af- 
firmance of  one  of  defendant's  points:  '*If 
the  jury  find  that  the  cashier's  check  for 
$5,000  was  issued  by  O.  F.  Piper  to  W.  L. 
Lenhart  without  the  receipt  by  the  People's 
Bank  of  California  of  any  consideration 
therefor,  and  in  fraud  of  said  bank;  that 
at  the  time  it  was  taken  by  the  cashier  of 
the  Monongahela  National  Bank  he  knew, 
or  had  reason  to  believe,  the  fraudulent 
character  of  the  check;  that  at  the  time  the 
assistant  cashier  of  the  People*s  Bank  gave 
to  the  First  National  Bank  a  Pittsburg 
draft  in  payment  for  said  check  he  was 
ignorant  of  the  fact  that  it  had  been  issued 
without  consideration  and  fraudulently; 
that  later  in  the  same  day,  and  while  the 
money  so  received  by  the  First  National 
Bank  was  still  in  its  control,  demand  was 
made  upon  it  by  the  People's  Bank  to  re- 
turn said  draft  and  take  back  the  cashier's 
check,  on  the  ground  that  the  payment 
thereof  had  been  made  by  a  mistake  of  fact, 
and,  in  compliance  with  such  demand,  the 
First  National  Bank  thereupon  did  return 
said  draft  and  take  back  the  cashier's  check ; 
that  thereupon  said  cashier's  check  was  pro- 
tested and  returned  as  unpaid  to  the  plain- 
tiff bank,  which,  with  knowledge  of  the  fact 
that  the  First  National  Bank  had  so  given 
back  the  Pittsburg  draft  and  taken  back  as 
unpaid  the  cashier's  check,  retained  said 
check  after  getting  it  on  November  9,  1907, 
until  the  bringing  of  this  suit  on  June  8, 
1908,  the  verdict  should  be  for  the  defend- 
ant." No  complaint  is  made  with  respect 
to  this  submission  of  the  case,  other  than 
that  there  was*  not  suflicient  evidence  to 
support  a  finding  that,  at  the  time  plain- 
tiff's cashier  accepted  the  check  from  Len> 
hart,  it  knew  or  had  reason  to  believe  that 
the  check  had  been  uttered  fraudulently. 

The  plaintiff's  contention  is  that  the  evi- 
dence on  this  branch  of  the  case  was  insuf- 
ficient. Plaintiff  asked  instruction  that,  un- 
der all  the  evidence  in  the  case,  the  verdict 
should  be  for  the  plaintiff.  This  was  re- 
fused, and  the  refusal  is  made  the  subject  of 
the  twelfth  assignment  of  error.  Had  the 
action  been  against  the  People's  Bank  on 
the  cashier's  check,  the  defense  here  set  up 
would  have  been  entirely  proper,  and  con- 
clusive if  established  by  the  evidence.  But 
it  by  no  means  follows  that  because  proper 
in  that  case,  it  is  available  in  this.  The 
cause  of  action  not  being  the  same  in  one 
case  as  in  the  other,  the  parties  defendant 
necessarily  stand  in  different  rights.  Here 
the  action  is  not  based  on  the  check,  and 
the  liability  that  is  asserted  against  the 
defendant  arises   out  of   a  fact   occurring 
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after  defendant's  agency  in  connection  with 
the  check  had  ceased.  After  the  defendant 
had  surrendered  the  check,  it  had  in  its 
hands  money  which  it  had  received  for  the 
plaintiff,  and  it  is  for  the  recovery  of  this 
that  this  action  for  money  had  and  received 
was  brought.  Therefore  it  is  that,  if  the 
defense  set  up  here  can  avail  the  defendant, 
it  must  be  for  other  reasons  than  because 
it  Vvould  avail  the  People's  Bank  in  a  suit 
on  the  check.  We  think  it  equally  clear 
that  any  other  that  could  be  suggested 
would  be  quite  as  insufficient.  Since  the 
defendant  stood  toward  the  plaintiff  with 
respect  to  the  money  in  its  hands  as  agent, 
and  since  its  liability  did  not  arise  directly 
from  the  check,  and  did  not  in  any  way 
depend  on  the  integrity  of  the  transaction 
from  which  the  money  resulted,  as  between 
the  plaintiff  and  the  party  who  paid  it  over, 
the  issue  warranted  no  inquiry  with  respect 
to  the  origin  of  the  check  or  the  manner 
in  which  plaintiff  acquired  title  to  it.  In 
allowing  defendant  to  enter  upon  such  in- 
quiry a  settled  rule  of  law  was  disregarded. 
An  agent  may  not  be  allowed  to  deny  the 
title  of  his  principal  to  the  subject-matter 
of  the  agency.  The  check  was  not  the  sub- 
ject-matter of  the  agency,  for  agency  with 
respect  to  it  terminated  when  the  check 
was  surrendered.  It  was  the  money  which 
the  agent  had  received  for  its  principal 
which  was  the  subject-matter.  More  than 
this.  Admitting  the  facts  with  respect  to 
the  check  to  be  as  claimed,  that  it  was 
issued  in  fraud  of  the  People's  Bank,  and 
that  the  plaintiff,  in  accepting  it,  was 
chargeable  with  notice  of  the  fraud,  these 
facts  would  establish  no  legal  defense  to 
plaintiff's  demand.  Nothing  but  payment 
to  the  plaintiff,  or,  what  would  be  its 
equivalent,  payment  to  another  under  legal 
compulsion,  could  acquit  the  defendant  of 
liability.  It  is  never  a  defense  to  an  action 
by  a  principal  for  money  collected  by  the 
agent  for  the  latter  to  show  that,  in  equity 
and  good  conscience,  the  money  belonged  to 
a  third  party.  Of  course,  it  is  open  for  the 
defendant  to  show  that  the  subject-matter 
of  the  agency  was  an  illegal  or  immoral 
transaction,  or  that  it  was  founded  in  fraud ; 
and,  when  either  of  these  is  shown,  the 
principal  will  not  be  allowed  redress  against 
the  agent  touching  the  transaction;  but 
here  nothing  of  this  kind  could  be  alleged 
of  the  subject-matter  of  this  agency,  which 
was  money  had  and  received  by  the  agent. 
The  taint  that  was  upon  the  check  was  not 
communicated  to  the  money  that  was  paid 
for  its  redemption. 

The  distinction  is  made  very  clear  in 
Story  on  Agency,  p.  278,  editor's  note,  from 
which  we  quote:  "But,  where  the  recovery 
from  on  agent  is  not  sought  through  or  upon 
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the  illegal  contract,  but  upon  a  new  col- 
lateral contract,  not  illegal,  there  it  may 
be  recovered.  Thus,  if  an  agent  has  re- 
ceived money  from  third  persons  for  liij 
principal,  by  his  authority,  which  money  ac- 
crued from  an  illegal  transaction  between, 
the  principal  and  such  third  persons,  who 
had  no  connection  with  the  agent,  the  prin- 
cipal may  recover  it  from  his  agent,  for,  as 
between  them,  the  receipt  of  the  money  for 
the  principal  is  upon  a  legal  contract,  al- 
though the  money  itself  accrued  under  a 
former  illegal  transaction."  That  the  prin- 
ciple here  stated  has  received  general  recog- 
nition in  the  courts  of  this  country  abun- 
dantly  appears  from  the  list  of  cases  cited 
in  31  Cyc.  Iaw  &  Proc.  pp.  1483,  1484,  in 
support  of  the  following  text:  "An  agent 
cannot  be  compelled  to  account  for  funds 
or  property  received  by  him  for  his  prin- 
cipal in  the  course  of  an  illegal  transaction, ' 
where  the  right  of  recovery  and  the  illegal 
transaction  are  so  closely  connected  that 
the  principal  cannot  enforce  his  right  with- 
out showing  the  illegality.  But  where  the 
illegal  transaction  has  been  completed,  and 
the  principal  relies  for  his  right  to  an  ac- 
counting upon  a  collateral  and  independent 
obligation,  not  connected  therewith,  the 
agent  may  be  compelled  to  account  for  the 
funds  or  property  so  received,  although 
arising  out  of  the  illegal  transaction,  and 
will  be  precluded  from  setting  up  the  ille- 
gality of  the  transaction  as  a  defense.'* 
Our  own  authorities  are  quite  as  explicit  as 
to  the  only  test  to  be  applied  when  such 
defense  is  set  up.  It  is  only  necessary  to 
refer  to  Swan  v.  Scott,  11  Serg.  &  R.  155, 
where  it  is  said:  "The  test  whether  a  de- 
mand connected  with  an  illegal  transaction 
is  capable  of  being  enforced  at  law  is  wheth- 
er the  plaintiff  requires  the  aid  of  the  il- 
legal transaction  to  establish  his  case.  If 
a  plaintiff  cannot  open  his  case  without 
showing  that  he  has  broken  the  law,  a  court 
will  not  assist  him,  whatever  his  claims  in 
justice  may  be  upon  the  defendant;  and  if 
the  illegality  be  malum  prohibitum  only, 
the  plaintiff  may  recover,  unless  it  be  di- 
rectly on  the  forbidden  contract."  There  ia 
no  question  here  of  ratification  by  the  plain- 
tiff of  the  unauthorized  act  of  its  agent  in 
repaying  the  money  to  the  People's  Bank. 
The  check  was  returned  to  the  plaintitT  with 
notice  of  protest  for  nonpayment,  without 
any  intimation  that  it  had  been  once  paid, 
and  that  the  money  had  afterwards  bee  it 
refunded.  There  was  evidence  to  the  effect 
that  several  persons  connected  with  the 
People's  Bank  had  told  plaintiff's  cashier 
that  the  check  was  a  fraud  on  the  bank, 
and  that  the  bank  would  not  redeem  it; 
but  it  nowhere  appears  that  the  fact  that 
the   check   had   actually   been    paid   to   its 
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agent,  and  the  money  refunded  by  the  lat- 
ter, was  even  brought  to  the  attention  of 
the  plaintiff. 

It  follows  from  what  we  have  said  that 
plaintiff  was  entitled  to  an  affirmance  of  its 
third  point,  which  Vvas  that,  "under  all  the 
evidence  in  the  case,  the  verdict  should  be 
for  the  plain tiflf." 

The  refusal  of  the  point  is  the  subject  of 
the  twelfth  assignment  of  error,  and  this 
assignment  is  sustained. 

The  judgment  is  reversed,  and  judgment 
is  now  entered  for  the  plaintiff. 


WEST  VIRGINIA  SUPREME  COURT 
OP  AFPEAIiS. 

BILLMYER  LUMBER  COMPANY 

v. 

MERCHANTS'  COAL  COMPANY  OF  WEST 
VIRGINIA,  Impleaded,  etc.,  Appt. 

(  —  w.  Va.  — ,  66  S.  E.  1073.) 

Corporation  —  assumption    of    debts  — 
unliquidated  damages. 

3.  The  assumption  by  one  corporation  of 
all  the  indebtedness  of  another,  of  whatso- 
ever kind,  and  its  agreement  to  pay  and 
discharge  the  same  when  due,  as  the  con- 

Headnotes  by  Poffenbaboeb,  J. 


sideration  for  the  conveyance  to  it  of  all 
the  property  of  another  corporation,  bind 
the  former  to  pay  all  the  liabilities  of  the 
latter,'  though  some  of  them,  such  as  de- 
mands  for  unliquidated  damages,  may  not 
be  debts  in  the  technical  sense  of  the  term. 

Same  —  grantor's  creditors  —  rights. 

2.  When  property  has  been  conveyed  in 
consideration  of  the  assumption  by  the 
grantee  of  all  the  indebtedness  of  the  grant- 
or, any  creditor  of  the  latter  may  chargo 
the  property  in  the  hands  of  the  granteu 
with  his  debt,  and  subject  the  same  to  pay- 
ment thereof. 

Foreign  corporation  —  right  to  sue  on 
valid  contract  —  statutory  limitation 
—  effect. 

3.  The  statutory  provisions  of  this  state 
modifying  the  rule  of  comity,  and  limiting 
the  powers  and  capacities  of  foreign  cor- 
porations in  this  jurisdiction,  do  not  affect 
their  rights  to  sue  and  make  defense  in  ac- 
tions or  suits  in  the  courts  of  tliis  state, 
pertaining  to  contracts  validly  made. 

Same  —  loss  of  right  to  do  business  In 
state  —  effect. 

4.  The  loss  by  a  foreign  corporation  of 
its  previously  acquired  right  to  do  business 
in  this  state  does  not  affect  its  capacity  to 
sue  or  be  sued  in  respect  to  a  contract  made, 
or  right  vested,  when  it  was  lawfully  doing 
business  in  the  state. 

Same  — effect  on  right  to  defend  ac- 
tion previously  commenced. 

5.  If,  after  an  action  at  law   against  a 


Note.  —  What  unsecured  claims  are 
covered  by  the  express  assumption  by 
one  corporation  of  the  indebtetlnesh 
of  another,  upon  consolidation^  mer" 
gcr,  or  absorption. 

This  note  includes  only  cases  dealing  with 
the  liability  as  to  claims  which  arose  prior 
to  the  consolidation,  merger,  or  absorption, 
and  does  not  cover  the  question  of  the  as- 
sumption by  the  succeeding  corporation  of 
the  old  company's  contracts,  or  its  liability 
for  a  breach  thereof  after  the  consolidation 
has  taken  place.  The  note  is  also  confined 
strictly  to  cases  in  which  there  was  an  ex- 
press agreement  on  the  part  of  the  succeed- 
ing corporation  to  assume  the  claims 
against  the  constituent  corporations,  and  it 
does  not  include  cases  where  the  liability 
was  provided  for  by  a  statutory  provision, 
or  those  where  no  provision  whatever  was 
made  with  reference  to  them.  The  latter 
class  of  cases  will  be  found  gathered  in  the 
note  to  Atlantic  &  B.  R.  Co.  v.  Johnson, 
11  L.R.A.(N.S.)  1119,  on  effect  of  consoli- 
dation, merger,  or  absorption  of  corporation 
on  its  unsecured  liabilities,  in  the  absence 
of  statutory  or  contract  provision  relative 
thereto. 

The  right  of  the  corporations  to  exclude 
certain  classes  of  claims,  assuming  that 
they  have  attempted  to  do  so,  as  in  State 
use  of  Dodson  v.  Baltimore  &  0.  R.  Co.  77 
Md.  4S9,  26  Atl.  865^  is  also  beyond  the 
scope  of  this  note. 
26  L.R.A.(NJS.) 


And  cases  like  Tecumseh  Nat.  Bank  v. 
Best,  50  Nev.  618,  70  N.  W.  41;  Western 
Union  R.  Co.  v.  Smith,  75  111.  496;  I^ndes 
Bros.  v.  Eastern  Export  &  Mill.  Co.  12  Pa. 
Dist.  R.  625;  and  Central  Electric  Co.  v. 
Sprague  Electric  Co.  57  C.  C.  A.  197,  120 
Fed.  925,  which  merely  pass  on  the  right  of 
the  creditor  to  maintain  an  action  directly 
against  the  succeeding  company,  are  not  in- 
cluded in  this  note. 

Since  there  is  a  wide  variation  in  the 
phraseology  of  the  assumption  clauses  and 
in  the  nature  of  the  claims  involved,  the 
decisions  are,  to  a  considerable  extent,  con- 
trolled by  the  facts  of  the  particular  case. 

Liability  for  torts. 

The  assumption  of  the  liabilities  of  a  con- 
stituent corporation  by  a  succeeding  cor- 
poration has  been  held  to  include  respon- 
sibility for  the  torts  of  the  former. 

Thus,  the  acceptance  of  the  transfer  of  a 
corporation's  property,  subject  to  its  Iwnded 
indebtedness  and  all  *'other  indebtedness," 
without  affecting  the  rights  of  "creditors," 
has  been  held  to  render  the  succeeding  cor- 
poration liable  for  personal  injuries  com- 
mitted by  the  predecessor.  Ix)uisville  &  N. 
R.  Co.  V.  Bidden,  112  Ky.  494,  66  S.  W.  34. 
The  court  said:  "Where  terms  used  have  a 
doubtful  meaning,  or  more  than  one  mean- 
ing, then  the  court  must  look  to  the  sur- 
roundings for  aid  in  giving  them  proper 
construction.     Tlierefore,  in  the  use  of  the 
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foreign  corporation,  rightfully  doing  busi- 
ness in  the  state,  has  been  properly  com- 
menced, such  corporation  be  deprived  of  its 
statutory  privileges,  the  action  may  be 
prosecuted  to  judgment  as  ettectually  in  all 
respects  as  if  the  defendant's  right  to  do 
business  in  the  state  had  not  ceased. 

Same  —  assumption  of  debts  by  anoth- 
er —  liability. 

6.  In  such  case  the  judgment  is  binding 
on  a  third  party  who,  before  rendition 
thereof,  assumed  the  payment  of  the  debt 
or  liability  involved  in  the  action. 

Action  —  dissoU^ed  corporation  —  rem- 
edies of  creditors. 

7.  The  provisions  of  chapter  53,  §§  57, 
59,  Code,  making  the  assets  of  expired,  dis- 
solved, and  insolvent  corporations  trust 
funds  for  the  benefit  of  their  creditors  and 
stockholders,  and  authorizing  suits  in 
equity  by  creditors  to  wind  them  up,  are 
not  exclusive  remedies,  and  do  not  of  them- 
selves take  away  the  right  to  proceed  to 
judgment  and  execution. 


Parties  -^  nnf t  to  charge  debt  on  proper- 
ty securing  bonds  —bondholders. 

8.  In  a  suit  in  equity  to  charge  a  debt 
upon  property  encumbered  by  mortgages  to 
secure  large  issues  of  bonds,  in  which  the 
trustees  are  clothed  with  ample  powers  to 
protect  and  enforce  the  rights  of  the  hold- 
ers of  the  bonds,  it  is  unaecessary  to  make 
the  bondholders  parties,  since  the  trustees, 
being  parties,  fully  represent  them. 

Appeal  —  equity  —  nonresident  —  Insuf- 
flcient  process— correction. 

9.  A  bill  in  equity  against  a  nonresident, 
as  to  whom  no  process  other  than  an  order 
of  publication,  duly  published  and  posted, 
has  been  taken,  cannot  be  taken  for  confessed 
as  to  such  party;  but  if  a  decree  erroneous 
in  that  respect  gives  no  relief  against  such 
party  it  will  be  corrected  without  reversal 
when  in  the  appellate  court  for  review  on 
other  grounds  and  is  not  otherwise  erron- 
eous. 
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terms  'indebtedness'  and  'creditors,'  as  used 
in  this  deed,  we  must  presume  that  the 
parties  used  them  in  their  broadest  sense, 
as  intending  to  embrace  such  obligations 
as  might  be  legally  imposed  upon  the  obligee 
by  the  law,  without  reference  to  their  more 
restricted  meaning.  Otherwise  the  narrow 
construction  of  'debts'  (that  is  to  say,  that 
the  word  included  only  contractual  lia- 
bilities) would  have  been  to  defeat  the  legal 
effect  of  this  absorption,  and  to  have  per- 
petrated a  wrong  upon  appellee.  In  the  ab- 
sence of  an  express  averment  to  that  ef- 
fect, the  court  cannot  presume  that  such 
was  the  intention  of  the  parties.  We  there- 
fore conclude  that  'debt,'  as  used  in  this 
conveyance,  under  the  circumstances  of  this 
case,  meant  all  liabilities  of  the  grantor, 
and  the  clause  that  'it  shall  in  no  wise  af- 
fect the  rights  of  the  creditors'  meant  the 
rights  of  such  persons  as  held  claims  or  de- 
mands against  the  grantor." 

And  the  assumption  of  the  payment  of 
all  debts  and  liabilities  of  a  corporation 
has  been  held  to  include  the  predecessor's 
liability  for  personal  injuries  existing  at 
time  of  the  consolidation.  St.  Louis  &  S. 
F.  R.  Co.  V.  Marker,  41  Ark.  642. 

So,  a  corporation  which,  on  consolidation, 
assumed  all  of  the  obligations  of  its  pred- 
ecessors, was  held  liable  as  if  it  was  the 
sole  actor  from  the  outset;  and  it  was  there- 
fore held  responsible  for  an  injury  done  to 
land  by  one  of  the  absorbed  railroads. 
Smith  V.  Los  Angeles  &  P.  R.  Co.  98  Cal. 
210,  33  Pac.  53. 

So,  where  corporations  consolidated,  and 
the  succeeding  corporation  assumed  the  lia- 
bilities of  the  old  corporations,  including 
plaintiff's  claim  for  personal  injuries,  it  was 
held  proper  to  substitute  the  consolidated 
corporation  in  place  of  the  original  defend- 
ant. I^ouisville,  E.  &  St.  L.  Consol.  R.  Co. 
V.  Summers,  131  Ind.  241,  30  N.  E.  873. 

So,   in   Columbus,   C.   &  I.   C.   R.   Co.   v. 
Powell,  40  Ind.  39,  the  succeedinpr  corpora 
tion  was  held  liable  after  consolidation  for 
'26  L.R.A.(N.S.) 


the  torts  of  constituent  corporations,  but  it 
does  not  clearly  appear  whether  the  debts 
were  expressly  assumed  or  not. 

And  in  Proctor  v.  San  Antonio  Street  R. 
Co.  26  Tex.  Civ.  App.  148,  62  S.  W.  938, 
939,  a  corporation  which  had  assumed  its 
predecessor's  debts  was  held  to  be  a  proper 
party  to  a  writ  of  error  in  a  suit  for  per- 
sonal injuries  in  which  judgment  had  been 
entered  for  the  predecessor. 

And  a  consolidated  company  which  has 
been  substituted  as  a  defendant  in  an  action 
against  one  of  tlie  constituent  companies  for 
personal  injuries  has  been  held  entitled  to 
avail  itself  of  the  rulings  made  and  excep- 
tions reserved  by  the  original  defendant. 
Louisville,  E.  &  St.  L.  Consol.  R.  Ca  v. 
Utz,  133  Ind.  266,  32  N.  E.  881. 

But  it  has  been  held  in  other  cases  that 
liability  for  torts  is  not  included  in  the 
ordinary  assumption  of  liabilities. 

Thus,  in  Cotzhausen  v.  H.  W.  Johns  Mfg. 
Co.  100  Wis.  473,  76  N.  W.  622,  a  corpora- 
tion which  assumed  all  of  the  debts,  obliga- 
tions, and  contracts  of  several  companies 
in  an  agrement  of  consolidation,  was  held 
not  liable  for  a  tort  previously  committed 
by  one  of  the  companies. 

And  the  assumption  of  current  liabilities 
has  been  held  not  to  include  a  claim  for  per- 
sonal injuries  inflicted  before  the  transfer 
Hawkins  v.  Central  R.  Co.  119  Ga.  159,  46 
o.  Jii.  82. 

Liability  for  contract  debts. 

A  corporation  which  succeeds  to  the  prop- 
erty of  another  corporation  under  an  agree- 
ment to  assume  its  indebtedness  is  liable  for 
its  ordinary  debts. 

Thus,  in  Baker  v.  D.  Appleton  &  Co.  107 
App.  Div.  358,  95  N.  Y.  Supp.  125,  affirmed 
in  187  N.  Y.  548,  80  N.  E.  1104,  a  corpora- 
tion to  which  a  receiver  of  another  corpora- 
tion transferred  the  latter's  property  upon 
the  former's  assuming  the  business  indebted- 
ness was  held  liable  to  one  employed  under 
a  yearly  contract  by  the  old  corporation, 
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APPEAL  by  defendant  Merchants'  Coal 
Company  of  West  Virginia  from  a  de- 
cree of  the  Circuit  Court  for  Preston 
County  in  plaintiff's  favor  in  a  suit  to  se- 
cure the  payment  of  the  amount  due  on  a 
judgment  recovered  by  plaintiff  against  the 
Merchants'  Coal  Company  of  Baltimore 
City,  to  the  assets  and  debts  of  which  the 
Merchants'  Coal  Company  of  West  Virginia 
has  succeeded.    Modified. 

The  facts  are  stated  in  the  opinion. 

Mr.  P.  J.  Crogan  for  appellant. 

Messrs.  R.  H.  Gordon,  WiUiani  Mac- 
Donald,  and  W.  G.  Conley,  for  appellee: 

A  defendant  sued  as  a  corporation  can- 
not deny  its  own  existence,  either  in  abate- 
ment or  in  bar.  If  it  is  not  a  corporation, 
it  cannot,  as  such,  appear  and  plead. 

Singer  Mfg.  Co.  v.  Bennett,  28  W.  Va.  16; 
Guardian  Trust  &  D.  Co.  v.  Fisher,  200  U. 


S.  57,  50  L.  ed.  367,  26  Sup.  Ct.  Rep.  186; 
Clarke  &  M.  Priv.  Corp.  p.  275;  Bank  of 
Utica  V.  Smalley,  2  Cow.  770,  14  Am.  Dec. 
526;  West  Winsted  Sav.  Bank  &  Bldg.  Asso. 
V.  Ford,  27  Conn.  282,  71  Am.  Dec.  66; 
Penobscot  Boom.  Corp.  v.  Lamson,  16  Me. 
224,  33  Am.  Dec.  656. 

One  who  contracts  with  a  corporation  as 
such  cannot  afterwards  avoid  the  obligations 
assumed  by  such  contract,  on  the  ground 
that  the  supposed  corporation  was  not  one 
de  jure. 

Cook,  Corp.  §  637;  Andes  v.  Ely,  158  U. 
S.  312,  39  L.  ed.  996,  15  Sup.  Ct.  Rep.  954; 
Casey  v.  Calli,  94  U.  S.  673,  24  L.  ed.  168; 
Chubb  V.  Upton,  95  U.  S.  665,  24  L.  ed.  523 ; 
Smith  V.  Sheeley,  12  Wall.  358,  20  L.  ed. 
430;  West  Winsted  Sav.  Bank  &  Bldg.  Asso. 
V.  Ford,  supra;  Reinhard  v.  Virginia  Lead 
Min.  Co.  107  Mo.  616,  28  Am.  St.  Rep.  441, 


who  was  wrongfully  discharged  before  the 
transfer. 

So,  in  Dimmick  v.  Register,  92  Ala.  458, 
0  So.  79,  the  undertaking  of  the  purchasers 
or  assignees  of  an  insolvent  corporation  to 
pay  the  outstanding  debts,  not  to  exceed  a 
certain  amount,  was  held  to  render  them 
liable  to  a  suit  at  law  by  a  bank  to  whom 
the  corporation  was  liable  for  drawing 
above  its  deposits,  if  the  amount  did  not 
exceed  that  specified,  and  if  so,  it  was  held 
that  a  bill  in  equity  for  distribution  would 
lie. 

So,  in  Bishop  v.  Brainerd,  28  Conn.  280, 
where  the  validity  of  a  transfer  by  one  cor- 
poration to  another  corporation  Was  at- 
tacked by  one  who  became  a  creditor  after 
the  transfer,  it  was  said,  obiter,  that  a  cor- 
poration receiving  an  assignment,  and  as- 
suming the  debts,  of  anoUier  corporation, 
is  liable  for  the  latter's  indebtedness,  and 
that  such  a  transfer  is  valid. 

Such  corporations  have  also  been  held 
liable  for  the  bonds  of  the  old  corporation. 

Thus,  in  Harrison  v.  Union  P.  R.  Co.  13 
Fed.  523,  articles  of  consolidation  which 
provided  in  substance  that  nothing  should 
prevent  any  valid  debt,  etc.,  of  eitner  con- 
stituent corporation  from  being  enforced 
against  the  property  of  the  proper  con- 
stituent corporation,  which,  by  force  of  these 
articles,  became  the  property  of  the  con- 
solidated corporation,  were  held  to  render 
the  consolidated  corporation  liable  in  equity 
for  the  payment  of  the  bonds  of  the  original 
corporation,  at  least,  to  the  value  of  the 
•property  received. 

And  in  Manny  v.  National  Surety  Co. 
103  Afo.  App.  716,  78  8.  W.  69,  one  surety 
company  which  absorbed  all  of  the  assets 
of  another,  and  assumed  all  of  its  liabili- 
ties, was  held  liable  on  the  bond  of  the  old 
corporation,  executed  on  behalf  of  a  build- 
ing contractor  to  indemnify  the  owner 
against  claims,  judgments,  liens,  etc. 

And  they  have  been  held  liable  for  a  claim 
which  has  been  reduced  to  judgment  against 
the  old  corporatioL 
26  L.R.A.(N.6.) 


Thus,  in  Noll  v.  Chattanooga  Co.  (Tenn.) 
38  S.  W.  287,  a  purchasing  corporation 
which  undertook  to  pay  all  of  its  prede- 
cessor's "debts'*  was  thereby  held  to  be- 
come liable  to  pay  a  judgment  recovered 
against  the  old  corporation  in  a  suit  pend- 
ing at  the  time  of  the  transfer. 

And  in  Howell  v.  Lansing  &  Suburban 
Traction  Co.  146  Mich.  450,  109  N.  W.  846, 
where  a  new  corporation  was  formed  to  take 
over  another  corporation,  and  substantially 
simultaneously  with  the  acquisition  of  the 
latter's  property,  the  concern  entered  into 
an  agreement  whereby  the  old  corporation 
conveyed  all  of  its  property  to  the  new  con- 
cern upon  consideration  that  the  latter 
should  issue  stock  to  stockholders  of  th(i 
former,  and  assume  its  debts,  including  its 
bonded  indebtedness,  it  was  held  that  the 
new  corporation  was  liable  for  a  claim 
against  the  old  concern  which  had  been  re- 
duced to  judgment  against  the  latter.  It 
appeared  nere  that  the  first  judgment  re- 
covered on  the  claim  had  been  reversed,  and 
that  upon  a  new  trial,  another  judgment 
had  been  recovered. 

In  Shipman  Coal  Min.  &  Mfg.  Co.  t. 
Pfeiffer,  11  Ind.  App.  445,  39  N.  £.  291,  it 
was  held  that  the  mere  agreement  by  a  cor- 
poration to  pay  the  debts  of  its  predecessor 
would  not  authorize  a  levy  upon  the  prop- 
erty of  the  succeeding  company  on  a  judg- 
ment and  execution  against  the  old  com- 
pany, but  it  was  held  that  if  the  succeeding 
company  was  the  same  as  the  execution 
defendant,  or  if  there  was  a  consolidation 
of  the  two  corporations,  and  the  succeeding 
company  superseded  the  old  company,  and 
assumed  all  of  its  liabilities,  succeeding  to 
all  its  rights  and  privileges,  a  judgment  and 
execution  against  the  old  corporation  would 
bind  the  property  of  the  new. 

In  Anderson  v.  War  Eagle  Consol.  Min. 
Co.  8  Idaho,  789,  72  Pac.  671,  it  was  held 
that  liability  on  a  check  of  the  old  corpora- 
tion which  was  not  included  in  those 
enumerated  obligations  which  the  succeed- 
ing corporation  assumed  on  purchase  of  the 
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18  S.  W.  17;  Anderson  v.  Kanawha  Coal  Co. 
12  \V.  Va.  526;  Miller  v.  Ncwburg  Orrel 
Coal  Co.  31  W.  Va.  830,  13  Am.  St.  Rep. 
903,  8  S.  £.  000;  Bon  Aqua  Improv.  Co. 
V.  Standard  F.  Ins.  Co.  34  W.  Va.  764,  12 
S.  E.  771;  Marmet  Co.  v.  Archibald,  37  W. 
Va.  778,  17  S.  E.  299;  National  Mut.  Bldg. 
&  L.  Asso.  V.  Ashworth,  91  Va.  706,  22  S. 
E.  521. 

A  judgment  of  ouster  as  to  the  right  to 
exercise  corporate  powers  does  not  relate 
back,  so  as  to  affect  the  validity  or  transfer 
of  other  acts  done  or  contracts  made  by  the 
corporation  before  its  corporate  existence 
was  questioned. 

Clark  &  M.  Priv.  Corp.  pp.  240;  Ameri- 
can Salt  Co.  V.  Heidenheimer,  80  Tex.  344, 
26  Am.  St.  Rep.  743,  15  S.  W.  1038. 

Poffenbarger,  J.,  delivered  the  opinion 
of  the  court: 

The  Billmyer  Lumber  Company,  a  co- 
partnership, obtained  a  decree  in  the  circuit 
court  of  Preston  county  against  the  prop- 
erty of  the  Merchants'  Coal  Company  of 
Wett  Virginia,  a  corporation  organized  un- 
der the  laws  of  this  state,  for  satisfaction 
of  a  judgment  rendered  in  its  favor  against 
the  Merchants'  Coal  Company  of  Baltimore 
City,  a  corporation,  organized  under  the 
laws  of  the  fltate  of  Maryland,  and  the  said 
Merchants'  Coal  Company  of  West  Virginia 
has  appealed. 

The  Merchants'  Coal  Company  of  Balti- 
more City,  a  foreign  corporation,  having  ob- 
tained the  right  to  do  business  in  this  state, 


was  sued  at  law  by  the  Billmyer  Lumber 
Company  on  a  contract  for  the  sale  by  the 
defendant  to  the  plaintiff  of  the  standing 
timber  on  a  certain  tract  cf  land,  which 
the  former  violated.  That  action  was  be- 
gun on  the  28th  day  of  July,  1904.  On  the 
loth  day  of  December,  1904,  said  Merchants' 
Coal  Company  of  Baltimore  City  conveyed 
all  of  its  property  in  West  Virginia,  in- 
cluding various  tracts  of  coal  lands  and  its 
rights  and  franchises,  to  the  Merchants' 
Coal  Company  of  West  Virginia,  isoiiie 
time  in  the  same  year,  but  just  when  the 
record  does  not  show,  the  Merchants'  Ccal 
Compan}'  of  Baltimore,  City  was  deprived 
of  its  right  to  do  business  in  this  state  upon 
a  quo  warranto  proceeding  because  of  its 
nonpayment  of  its  annual  license  taxes  and 
noncompliance  with  the  laws  of  the  state 
relating  to  foreign  corporations.  Notwith- 
standing this,  the  plaintiff  continued  to 
prosecute  its  action  and  obtained  a  verdict 
on  the  2nth  day  of  May,  1906,  and  a  judg- 
ment on  the  24th  day  of  October,  1906,  for 
$5,000.  It  then  followed  the  property  of  th> 
old  corporation  into  the  hands  of  the  new 
one  by  the  institution  of  this  suit,  basing 
its  right  to  do  so  on  the  express  assump- 
tion of  the  indebtedness  of  the  old  company 
by  the  new  one^  alleged  actual  and  cu- 
structive  fraud  in  the  conveyance,  and  the 
implied  trust  in  the  assets  of  an  insolvent 
corporation  in  favor  of  its  creditors.  The 
bill  charges  actual  fraud,  saying  the  con- 
veyance was  made  with  intent  to  liinder, 
delay,  and  defraud  the  grantor's  creditors. 


former's  property  could  not  be  imposed  on 
the  latter,  where  no  fraud  in  the  transac-, 
tion  was  alleged  or  proved,  and  no  merger 
was  shown. 

It  has  been  held  that  a  statute  which 
merely  exonerates  a  consolidated  cor|K)ra- 
tion  from  liability  for  the  debts  of  its  pred- 
ecessors does  not  prevent  the  assumption 
of  such  debts  by  agreement,  and  the  issue 
f  f  bonds  by  the  new  corporation  to  pay  sucli 
debts  which  have  been  expressly  assumed 
has  been  held  valid.  Tavlor  v.  Atlantic  & 
G.  W.  R.  Co.  57  How.  Ft.  26. 

Liens. 

It  has  been  held  that  creditors  of  the  con- 
stituent corporations  are  entitled  to  a  lien 
on  the  property  of  the  old  corporations  to 
secure  their  claims. 

Thus,  in  Blair  v.  St.  Louis,  H.  &  K.  R. 
Co.  24  Fed.  148,  where  a  corporation  trans- 
ferred all  of  its  property  to  a  new  corpora- 
tion, in  consideration  of  stock  in  the  lat- 
ter, and  tlie  assumption  by  it  of  the  old 
corporation's  liabilities,  it  was  held  that 
one  of  the  creditors  of  the  latter  was  en- 
titled to  a  lien  superior  to  that  of  a  mort- 
gagee, having  notice  of  the  debt,  and  claim- 
ing under  a  subsequent  mortgage,  although 
?uch  mortgage  was  given  before  the  claim 
26  L.R.A.(N.S.) 


was  reduced  to  judgment.    To  the  same  ef- 
fect is  22  Fed.  36. 

But  it  has  also  been  held  that  no  such  lien 
is  created. 

Thus,  in  Wabash,  St.  L.  &  P.  R.  Co.  v. 
Ham.  114  U.  S.  587,  29  L.  ed.  235,  5  Sup. 
Ct.  Rep.  1081,  reversing  11  Biss.  510,  15 
Fed.  763,  an  agreement  on  consolidation 
that  the  bonds  of  one  of  the  constituent  cor- 
porations should  be  protected  by  the  con- 
solidated corporation  according  to  the  ef- 
fect and  meaning  of  the  bonds  was  hold  to 
give  no  lien  to  unsecured  bondholders,  when; 
they  had  not  exchanged  their  bonds  for 
those  of  the  consolidated  corporation  be- 
fore the  foreclosure  of  a  mortgage  given  by 
such  corporation  to  secure  other  bonds.  But 
upon  the  same  state  of  facts  a  contrary 
result  was  reached  in  Compton  v.  Wabash. 
St.  L.  &  P.  R.  Co.  45  Ohio  St.  592,  16  X. 
E.  110,  18  N.  E.  380. 

And  in  Blake  v.  Domestic  Mfg.  Co.  64  X- 
J.  Eq.  480,  38  Atl.  241,  by  the  transfer  of 
all  of  the  assets  of  one  corporation  to  an- 
other, which  assumed  all  of  the  former's  in- 
debtedness, bondholders  of  the  latter  were 
held  to  become  creditors  of  the  former,  but 
they  were  held  to  have  no  lien,  except  such 
as  existed  before,  in  preference  to  creditors 
becoming  such  after  the  transfer. 
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and  constructive  fraud,  saying  it  was  volun- 
tary. It  also  charges,  in  this  connection, 
identity  of  officers  and  stockiiolders  in  the 
two  corporations.  Having  alleged  nonpay- 
ment of  any  consideration,  it  prays  a  dis- 
covery as  well  as  relief  by  cancelation  of 
the  deed,  appointment  of  a  receiver,  and 
enforcement  of  the  alleged  lien  o!  the  plain- 
tiff. The  old  corporation  had  executed  a 
mortgage  on  its  real  estate  to  Chas.  R. 
Durbin  to  secure  a  large  issue  of  bonds. 
The  new  corporation  executed  a  similar 
mortgage  to  the  International  Trust  Com- 
pany of  Maryland  to  secure  another  issue 
of  bonds.  These  mortgagees  are  made 
parties  to  the  bill,  and  the  deed  of  convey- 
ance and  mortgages  are  exhibited  with  it. 
A  demurrer,  filed  and  overruled,  assigned 
numerous  grounds,  and  the  answer  denied 
fraud  in  fact  or  law,  as  well  as  the  exist- 
ence of  any  trust  or  lien,  or  right  in 
any  way  to  charge  the  property.  It  was 
excepted  te  on  several  grounds,  but  the  ex- 
ceptions se-'im  to  have  been  abandoned,  as 
the  decree  takes  no  notice  of  them.  These 
defenses  were  made  by  the  Merchants'  Coal 
Company  of  West  Virginia  only.  None  of 
the  other  defendants  appeared.  The  decree 
pronounced  in  the  cause  does  not  subject  the 
real  estate  of  the  defendant  to  sale  for  the 
payment  of  the  debt,  nor  require  the  defend- 
ant to  pay  it  unconditionally.  It  declares 
the  Merchants'  Coal  Company  of  West 
Virginia  a  trustee  as  to  the  property  con- 
veyed to  it,  and  holds  it  bound  to  apply  said 
property,  or  so  much  thereof  as  may  be 
necessary,  to  the  satisfatcion  of  the  judg- 
ment, and  declares  the  property  liable  to 
the  payment  thereof.  It  then  adjudges, 
orders,  and  decrees  that  said  defendant,  "out 
of  the  property  received  by  it  by  said  deed 
of  December  15,  1904,  pay  to  the  Billmyer 
Lumber  Company"  the  debt,  with  interest 
thereon,  within  thirty  days  from  the  date 
of  the  decree. 

One  contention  set  up  in  the  answer,  if 
Bound,  would  wholly  defeat  the  object  of  the 
suit.  It  is  that  the  demand  of  the  plaintiff, 
having  been,  at  the  date  of  the  deed,  an  un- 
liquidated claim  for  damages  for  the  breach 
of  a  contract,  was  not  a  debt  of  the 
grantor  within  the  meaning  of  the  recital 
of  the  deed,  saying  the  property  was  con- 
veyed "in  consideration  of  the  iBxpress  as- 
sumption of,  and  the  agreement  by  the  said 
party  of  the  second  part  to  pay  and  dis- 
charge, when  due,  all  of  the  indebtedness 
of  said  party  of  the  first  part,  of  whatso- 
ever kind  and  to  whomsoever  due."  It 
seems  to  us  that  the  intention  on  the  part 
of  the  grantee  to  assume  all  the  liabilities 
of  the  grantor,  without  respect  to  their 
form  or  nature,  is  plain.  The  deed  says  it 
assumed  all  of  the  indebtedness,  of  what- 
26  L.R.A.(N.S.)  70 


soever  kind.  This  is  a  very  broad  expres- 
sion. While  a  right  to  unliquidated  dam- 
ages may  not  be  technically  a  debt,  it  is 
indisputably  a  liability,  and  the  term  "in- 
debtedness" is  not  shown  in  the  context  to 
be  limited  to  technical  debts,  such  as  bonds, 
notes,  and  accounts.  It  is  not  only  unlimit- 
ed in  this  respect,  but,  on  the  contrary,  is 
amplified  and  broadened  by  the  phrase  "of 
whatsoever  kind."  Moreover,  the  object  and 
purpose  of  the  deed,  and  considerations  of 
justice  and  fairness,  which  are  presumed  to 
have  been  in  the  minds  of  the  parties  at  the 
date  of  the  conveyance,  if  their  intent  was 
not  fraudulent,  conform  to  this  view  and 
indicate  its  correctness.  By  that  instru- 
ment, the  Merchants*  Coal  Company  of 
Baltimore  City  devested  itself  of  every 
particle  of  property  and  estate  it  had.  Its 
right  to  do  business  in  the  state  had  besn, 
or  was  about  to  be,  revoked.  It  could  no 
longer  do  business  here,  and,  in  order  to 
conserve  its  property,  it  conveyed  it  to  a 
new  corporation.  Thus,  it  became  not  only 
legally,  but  actually,  incapable  of  paying 
any  of  its  debts  or  satisfying  any  of  its  lia- 
bilities. According  to  the  terms  of  the  deed, 
it  received  no  money  in  any  degree  adequate 
to  answer  its  contingent  liability  to  the 
plaintiff,  for  which  the  action  was  then 
pending.  We  must  presume,  therefore,  that 
the  intent  to  transfer  to  the  new  corpora- 
tion all  of  its  liabilities  along  with  all  of 
its  property  is  expressed  by  the  recital  in 
the  deed,  and  that  the  grantee  accepted  the 
conveyance  with  that  understanding. 

Another  contention  is  that  the  judgment 
obtained  against  the  Merchants'  Coal  Com- 
pany of  Baltimore  City,  after  the  loss  of 
its  right  to  do  business  in  this  state,  and 
the  conveyance  of  all  of  its  property  to  the 
appellant,  is  not  binding,  either  on  the  ques- 
tion of  liability  or  the  amount  of  the  dam- 
ages; and  it  is  insisted  that  the  Merchants' 
Coal  Company  of  West  Virginia  had  the 
right  to  litigate  the  question  of  liability  and 
amount  in  an  action  at  law.  We  are  unabla 
to  concur  in  this  view.  Conceding,  for  the 
purposes  of  the  argument,  thut  the  plaintiff 
could  have  sued  the  grantee  in  the  deed  at 
law,  on  its  express  assumption  of  the  debts 
and  liabilities  of  the  grantor,  treating  th's 
covenant  as  a  contract  made  for  its  benefit, 
it  is  equally  clear  that  it  was  not  bound 
to  do  so,  nor  deprived  of  its  right  to  sue  the 
immediate  party  to  the  original  contract. 
It  takes  three  parties  to  effect  a  novation. 
The  Merchants'  Coal  Company  of  Baltimore 
City  could  not  relieve  itself  of  its  liability 
to  the  Billmyer  Lumber  Company  by  mere- 
ly obtaining  the  agreement  of  the  Merch- 
ants' Coal  Company  of  West  Virginia  to 
satisfy  that  demand.  It  could  thus  bind  the 
Merchants'  Coal  Company  of  West  Virginia, 
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but  it  could  not  break  or  destroy  the  hold 
which  the  Bilimyer  Lumber  Company  had 
upon  it,  without  tlie  consent  of  said  com- 
pany. It  does  not  appear  in  any  way  that 
prior  to  the  institution  of  this  suit  the 
Bilimyer  Lumber  Company  ever  agreed  to 
release  the  Mercliants'  Coal  Company  of 
Baltimore  City  or  to  accept  the  Merchants' 
Coal  Company  of  West  Virginia  as  its 
debtor.  On  the  contrary,  it  appears  that  no 
such  agreement  ever  could  iiave  been  effect- 
ed, for  both  of  these  corporations  utterly  de- 
nied all  liability,  and  thus  compelled  the 
plaintiff  to  resort  to  the  courts  for  enforce- 
ment of  its  rights.  The  charge  of  invalidity 
of  the  judgment  stands  upon  another  ground 
also,  namel^,  that,  after  the  i  evocation  of 
the  right  of  the  Merchants'  Coal  Company 
of  Baltimore  City  to  do  business  in  this 
state,  all  proceedings  against  it  must  neces- 
sarily have  abated,  wherefore  a  judgment 
acquired  after  that  date  must  be  void.  In 
our  opinion,  this  position  io  also  untenable. 
Although  the  corporation  lost  its  right  to 
do  business  in  this  state,  it  is  not  shown 
to  have  been  dissolved  or  in  any  way  to  have 
lost  its  corporate  existence,  if  that  would 
make  any  difference.  For  all  that  appears 
in  this  record,  it  may  be  a  live,  active,  solv- 
ent, and  prosperous  corporation  in  the  state 
of  its  creation.  We  know  nothing  against 
it  except  that  it  has  lost  its  right  to  do 
business  in  this  state,  has  devested  itself  of 
all  of  its  property,  and  left  this  demand 
unprovided  for,  except  in  the  manner  stated 
in  the  deed.  Although  not  entitled  to  do 
business  in  this  state  any  longer,  it  could 
be  sued  here  upon  a  demand  of  this  kind,  if 
service  could  be  had  upon  it,  and  it  is 
not  disputed  that  it  was  served  with  process 
in  the  action  at  law  while  it  was  rightfully 
doing  business  within  the  state.  It  is  not 
pretended  it  did  not  have  .the  right  to  make 
the  contract  on  which  it  was  sued  at  the 
time  it  was  made,  nor  that  it  was  not 
actually  and  rightfully  doing  business  in  the 
state  at  that  time,  and  at  the  time  of  the 
institution  of  the  action  against  it.  An 
*  action  to  enforce  a  contract,  lawfully  made, 
may  be  instituted  in  a  state  in  which  the 
plaintiff  has  not  acquired  the  right  to  do 
business,  as  in  those  instances  in  which  the 
contract  was  made  outside  of  the  state  and 
at  a  place  at  which  it  could  be  lawfully 
made.  Likewise,  such  an  action  may  be  de- 
fended by  a  corporation  in  a  state  in  which 
it  has  not  acquired  the  right  to  do  busi- 
ness. The  prosecution  and  defense  of 
actions,  respecting  valid  contracts,  do  not 
constitute  doing  business  within  the  mean- 
ing of  the  statutes  restricting  the  right  of 
foreign  corporations.  Underwood  Typewrit- 
er Co.  V.  Piggott,  60  W.  Va.  532,  56  S.  E. 
004;  IP  Cyc.  Law  &  Proc.  p.  1280,  citing 
26  L.R.A.(N.S.) 


I  numerous  decisions  from  a  great  many  of 
the  states.  The  contract  being  valid  and 
the  jurisdiction  having  attached  before  the 
right  to  do  business  in  the  state  was  lost, 
we  know  of  no  principle  upon  which  the  de- 
fendant could  defeat  that  jurisdiction  by 
withdrawing  frcnn  the  state.  Having  once 
attached,  it  continued.  The  privilege  taken 
away  by  the  quo  warranto  proceeding  was 
no  greater  than  that  granted  by  the  statute 
upon  compliance  with  the  conditions  therein 
named.  That  was  the  privilege  of  doing 
business  in  this  state.  Under  the  rule  of 
comity,  it  had  certain  other  rights  which 
the  statute  did  not  take  away  nor  destroy, 
and  among  these  was  the  right  to  sue  upon 
a  valid  contract,  and  also  the  right  to  make 
defense  in  any  action  instituted  against  it 
As  these  were  never  inhibited  by  the  statute, 
they  cannot  be  deemed  to  have  been  affected 
or  taken  away  by  the  revocation  of  the 
privilege  that  had  vested  under  the  re- 
strictive statute.  Neither  the  statute  nor 
the  revocation  of  the  privilege  touched  these 
rights  or  in  any  way  circumscribed  or  limit- 
ed the  jurisdiction  of  the  court.  Therefore 
a  jurisdiction  which  had  vested  was  not  de- 
stroyed by  the  revocation  of  the  privilege. 
Any  other  conclusion  would  be  so  clearly 
unjust  and  impolitic  that  the  legislature 
cannot  be  deemed  to  have  intended  it,  and, 
if  it  did,  the  statute  might  be,  to  that  ex- 
tent, unconstitutional.  When  the  contract 
was  made^  the  remedy  for  its  enforcement 
was  a  part  of  it.  Surely  the  legislature  did 
not  intend  to  destroy  or  impair  the  con- 
tract, and  to  deny  all  remedy  for  its  en- 
forcement in  the  courts  of  this  state,  and 
compel  the  obligee  to  resort  to  the  courts 
of  another  state,  would  amount  to  a  clear 
impairment  of  its  obligation.  Remedies 
may  be  altered  or  limited  by  the  legislature, 
but  not  entirely  denied.  Story,  Const  § 
1386;  Underwood  Typewriter  Co.  v.  Piggott, 
supra.  Besides,  it  is  against  settled  and 
uniform  state  policy  to  compel  a  citizen  to 
resort  to  a  foreign  state  to  collect  his  debt 
when  the  cause  of  action  arose  in  the  state 
and  the  debtor  has  property  therein.  Mc- 
Clung  V.  Sieg,  54  W.  Va.  407,  66  L.R.A. 
884,  46  S.  E.  210.  This  view  seems  to  he 
within  the  spirit  of  the  statutes  relating  to 
foreign  corporations.  Upon  complying  with 
certain  conditions,  they  are  granted  the 
same  rights,  powers,  and  privileges,  and  sub- 
jected to  the  same  regulations,  restrictions, 
and  liabilities,  that  are  conferred  and  im- 
posed on  corporations  chartered  under  the 
laws  of  this  state.  Code,  chap.  54,  §  30. 
On  the  revocation  of  the  license  to  do  busi- 
ness in  this  state,  such  a  corporation  must 
necessarily  wind  up  its  business  here,  pay 
its  debts,  and  distribute  its  assets  among 
its  stockholders,  remove  tlie  same  from  the 
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state,  or  let  them  remain  idle  and  inactive. 
The  revocation,  therefore,  works  a  quasi 
dissolution  of  the  foreign  corporation.  It 
is  in  the  same  situation,  in  this  state,  as 
if  its  charter  had  expired,  or  been  revoked 
for  cause.  In  respect  to  its  corporate  busi- 
ness and  holdings  in  this  state,  it  is  legally 
dissolved.  Though  it  may  still  exist  in  an- 
other state  as  an  entity,  it  ceases  to  be 
recognized  as  such  here  for  the  purpose  of 
carrying  on  its  business.  Its  corporate 
transactions  as  effectually  cease  here  as  if 
it  were  dissolved.  Its  property  can  be  no 
longer  handled  for  its  general  corporate  pur- 
poses. We  think,  therefore,  the  legislature, 
in  subjecting  it  to  the  liabilities  imposed 
upon  domestic  corporations,  intended  to 
subject  it,  on  the  revocation  of  its  privilege, 
to  the  general  laws  relating  to  the  winding 
up  of  domestic  corporations,  in  so  far  as 
they  are  applicable.  By  these  laws  a  corpo- 
ration, after  dissolution,  still  remains  a 
corporation  in  contemplation  of  law  for  the 
purposes  of  suits  to  collect  debts  against  it, 
actions  by  it  to  collect  debts  due  it,  and 
the  settlement  and  distribution  of  its  as- 
sets. Code,  chap.  53,  §§  57,  60.  These  sec- 
tions apply  to  expired  as  well  as  dissolved 
corporations,  and  solvent  expired  or  dis- 
solved corporations,  as  well  as  insolvent. 
When,  for  any  reason,  a  corporation  has 
no  longer  a  right  to  exist,  dissolution,  pay- 
ment of  debts,  and  distribution  of  surplus 
in  some  form  inevitably  result.  A  similar 
statute  in  New  Jersey  has  been  declared  to 
be  applicable  to  foreign  corporations  doing 
business  in  the  state.  Albert  v.  Clarendon 
Land  Invest.  &  Agency  Co.  53  N.  J.  Eq.  623, 
23  Atl.  8. 

It  is  more  seriously  and  urgently  insisted 
by  counsel  for  the  appellant  that  the  only 
remedy  left  to  the  plaintiff,  on  the  re- 
vocation of  the  license  of  the  defendant,  was 
a  suit  in  equity,  under  §  58  of  chapter  53 
of  the  Code,  or  some  other  section  of  that 
chapter,  wherefore  it  was  bound  to  dismiss 
its  action  at  law,  on  the  happening  of  that 
event,  and  seek  relief  in  equity  by  conven- 
ing all  the  creditors  and  stockholders.  We 
do  not  regard  the  remedies  given  by  those 
sections  as  exclusive.  They  are  not  so  in 
terms.  Corporations  have  power  to  sue  and 
may  be  sued.  The  right  to  sue  a  corpo- 
ration on  a  contract  made  by  it  when  it  has 
power  to  bind  itself  is  a  part  of  the  con- 
tract, and  will  not  be  deemed  to  have  been 
taken  away  or  curtailed  in  tlie  absence  of 
clear  legislative  intent  to  limit  or  destroy 
it.  The  contract  carries  with  it  the  right 
to  reduce  any  demand  arising  out  of  the 
same  to  judgment  and  make  it  a  lien  upon 
the  property  of  the  debtor,  the  judgment 
itself  being  a  lien  on  the  real  estate,  and 
an  execution  thereon  a  lien  upon  the  person- 
26  L.R.A.(N.S.) 


al  property.  Nothing  in  any  of  the  statutes 
relied  upon  suggests  intention  to  destroy 
these  rights  incident  to  the  contract.  While 
they  do  say  the  assets  of  an  expired,  dis- 
solved, or  insolvent  corporation  shall  be 
administered  as  a  trust  fund  for  the  benefit 
of  the  creditors  and  stockholders,  and  the 
creditors  must  be  satisfied  first,  they  do  not, 
either  in  express  terms  or  by  implication, 
place  any  restraint  upon  the  right  of  credit- 
ors to  pursue  any  other  remedies  afforded 
them  by  the  law,  nor  undertake  to  prevent 
them  from  acquiring  preferences  in  any 
manner,  or  to  any  extent,  allowed  by  the 
law  in  the  case  of  natural  persons. 

Our  conclusion,  therefore,  is  tluit  the  revo- 
cation of  the  privilege  of  the  defendant  cor- 
poration to  do  business  in  this  state  left  it 
in  the  situation  of  an  expired  domestic  cor- 
poration in  respect  to  actions  pending,  or 
subsequently  brought,  against  it;  that  the 
remedies  in  equity  given  to  creditors  of  cor- 
porations by  the  provisions  of  chapter  53 
of  the  Code  are  not  exclusive,  and  do  not 
prevent  recovery  of  judgments  at  law 
against  corporations  after  expiration  of 
their  charters;  and  that  the  circuit  court 
did  not  lose  the  jurisdiction  over  the  de- 
fendant which  had  attached  before  the  revo- 
cation of  its  right  to  do  business  in  the 
state. 

The  conclusions  just  announced  may  in- 
clude the  further  proposition  that,  on  the 
expiration  of  the  riglit  of  a  foreign  corpo- 
ration to  do  business  in  this  state,  its  as- 
sets within  the  jurisdiction  of  the  courts 
of  the  state  may  be  treated  and  proceeded 
against  as  the  assets  of  an  expired  of  dls* 
solved  domestic  corporation;  and  the  well- 
known  trust  fund  theory,  recognized  by 
courts  everywhere,  applied  to  the  adminis- 
tration of  its  assets,  treating  the  corpora- 
tion, in  view  of  its  conveyance  to  a  third 
party  of  all  of  its  assets,  without  other  pro- 
vision for  its  debts  than  the  assumption 
thereof  by  the  grantee,  as  an  insolvent  corpo- 
ration. This  seems  necessarily  and  logically 
to  follow.  Its  rights,  powers,  privileges, 
burdens,  and  liabilities,  on  its  admission 
into  the  state,  were  the  same  as  those  of 
domestic  corporations.  This  legislative  dec- 
laration of  liability  seems  broad  enough  to 
make  its  assets,  on  the  expiration  of  its 
right  to  do  business  in  the  state,  a  trust 
fund  for  the  satisfaction  of  its  indebtedness, 
because  that  liability  is  imposed  upon  the 
assets  of  expired  or  dissolved  domestic  cor- 
porations, whether  solvent  or  insolvent,  and 
cannot  be  defeated  by  appropriation  of  the 
assets  on  the  part  of  the  stockholders  to 
themselves  in  any  form,  or  a  gift  thereof  to 
a  stranger.  If  this  view  of  the  statute  is 
correct,  there  can  be  no  doubt  of  the  right 
of  the  plaintiff  to  follow  up  this  property 
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in  a  court  of  equity  and  subject  it  to  the 
payment  of  its  debt  in  the  hands  of  the 
grantee  in  the  deed,  for,  having  actually 
paid  none,  or  only  a  portion,  of  the  con- 
sideration, it  is  not  a^  complete  purchaser, 
nor  a  purchaser  without  notice  of  the  in- 
debtedness. In  this  case,  the  assumption 
of  the  indebtedness,  including  the  demand 
of  the  plaintiff,  constituted  practically  all 
of  the  consideration.  Until  the  indebtedness 
has  been  paid,  the  consideration  will  not 
have  been  actually  received  by  the  grantor. 
The  liability  of  property  so  conveyed  by 
one  corporation  to  another  to  the  debts  of 
the  grantor  is  well  established  by  authority 
everywhere.  Helliwcll,  Stock  &  Stockhold- 
ers, §§  14,  15;  Morawetz,  Priv.  Corp.  §§  790, 
791,  954,  956;  Angell  &  A.  Priv.  Corp. 
§§  600-604;  Noyes,  Intercorporate  Rela- 
tions, §  125;  Swan  Land  &  Cattle  Co.  v. 
Frank,  148  U.  S.  003,  37  L.  ed.  677,  13  Sup. 
Ct.  Rep.  691;  Scott  v.  Neely,  140  U.  S.  100, 
35  L.  ed.  368,  11  Sup.  Ct.  Rep.  712;  Upton 
v.  Tribilcock,  91  U.  S.  45,  23  L.  ed.  203; 
Richardson  v.  Green  (Washburn  v.  Green) 
133  U.  S.  30,  33  L.  ed.  816,  10  Sup.  Ct.  Rep. 
280;  Peters  v.  Bain,  133  U.  S.  670,  33  L.  ed. 
696,  10  Sup.  Ct.  Rep.  364;  Clark  v.  Bever, 
139  U.  S.  96,  36  L.  ed.  88,  11  Sup.  Ct. 
Rep.  468;  Fogg  v.  Blair,  139  U.  S.  118,  35 
L.  ed.  104,  11  Sup.  Ct.  Rep.  470;  Graham 
V.  La  Crosse  &  M.  R.  Co.  102  U.  S.  148,  26 
L.  ed.  106;  Hollins  v.  Brieriield  Coal  &  I. 
Co.  150  U.  S.  371,  37  L.  ed.  1113,  14  Sup. 
Ct.  Rep.  127;  Hospes  v.  Northwestern  Mfg. 
&  Car  Co.  48  Minn.  174,  15  L.R.A.  470,  31 
Am.  St.  Rep.  037,  60  N.  W.  1117.  While 
liability  on  this  ground  seems  clear,  it  is 
unnecessary  to  invoke  the  principle  for  the 
decision  of  this  case,  and,  as  the  subject 
is  one  of  great  importance,  we  hereby  mere- 
ly suggest  this  view,  and  actually  place  the 
liability  upon  another  ground. 

The  property  sought  to  be  charged  in  this 
suit  was  conveyed  in  consideration  of  an 
express  assumption  of,  and  agreement  to 
pay,  the  demand  of  the  plain  till.  The  debt 
so  assumed  either  became  in  equity  an 
actual  lien  upon  the  property  conveyed,  or 
conferred  upon  the  creditor  the  power  to 
charge  his  debt  upon  the  property  as  a 
lien  by  a  suit  in  equity  for  the  purpose. 
Whether  from  the  date  of  the  deed  it  consti- 
tuted such  a  lien  as  would  bind  subsequent 
purchasers  and  creditors,  we  are  not  called 
upon  to  determine ;  but  it  is  well  settled  that 
the  creditor  can  charge  the  land  in  the  hands 
of  the  grantee.  Matheny  v.  Ferguson,  65  W. 
Va.  650,  47  S.  E.  886;  Vanmeter  v.  Man- 
meter,  3  Gratt.  148;  Willard  v.  Worsham, 
76  Va.  392;  Tysen  v.  Wabash  R.  Co.  11  Biss. 
510,  15  Fed.  763;  Clyde  v.  Simpson,  4  Ohio 
St.  445;  Harris  v.  Fly,  7  Paige,  421 ;  Hnllett 
V.  Hallett,  2  Paige,  16;  Nichols  v.  Glover, 
23  L.R.A.(N.S.) 


41  Ind.  24;  R.  ▼.  Denison,  1  Ves.  &  B.  272. 
"Another  class  of  implied   liens  or   trusts 
arises    where    property    is    convi-yed    inter 
vivos,  or  Ib  bequeathed  or  devised  by  last 
will  and  testament,  subject  to  a  charge  for 
the  payment  of  debts  or  to  other  charges 
in  favor  of  third  persons.     In  such  cases, 
although  the  charge  is  treated,  as  between 
the   immediate   parties  to  the  original   in- 
strument, as  an  express  trust  in  the  prop> 
erty,  which  may  be  enforced  by  such   par- 
ties or  their  proper  representatives,  yet,  as 
between  the  trustee  and  cesiiiis  que  trust, 
who  are  to  take  the  benefits  of  the  instru- 
ment, it  constitutes  an  implied  or  construc- 
tive trust  only, — a  trust  raised  by  courts  of 
equity  in  their  favor,  as  an  interest  in  rem, 
I  capable  of  being  enforced  by  them  directly 
I  by  a  suit  brought  in  their  own  names  and 
right."     Story,  Eq.  Jur.^  §  1244.     It  is  not 
difficult   to    reconcile   this   conclusion    with 
principles   of   law  and   equity.     Where   the 
statute  of  frauds  requires  the  declaration  of 
a  trust  to  be  in  writing,  the  recital  of  the 
assumption  of  the  indebtedness  in  the  deel 
is  held  to  be  sufficient  evidence  in  writing 
of  the  declaration.     Equity  looks  upon  the 
unpaid  consideration  as  so  much  of  the  pur- 
chase money  of  the  property  appropriated 
by  the  debtor  to  the  payment  of  his   debt, 
and  left  in  the  hands  of  the  grantee  to  be 
applied  thereto.    Therefore,  by  the  contract, 
an  express  duty  is  devolved  upon  the  gran- 
tee.    He  agrees  with  the  grantor  to  retain 
so  much  of  the  consideration  and  apply  it 
to  the  satisfaction  of  the  debt.    At  the  same 
time,  until  the  debt  is  paid,  he  withholils 
a  part  of  the  purchase  money  of  the   land, 
and  has  property  of  the  grantor  for  which 
he  has  not  paid.    In  view  of  the  purpose  of 
the  conveyance,  the  appropriation  of  the  pur- 
chase money  to  the  debt,  and  the  duty  as- 
sumed by  the  grantee,  the  intent  to  <?stab- 
lish,  as  between  them,  an  express  trust,  is 
inferred.    As  the  creditor  is  no  party  to  the 
deed,  and  is  not  bound  by  the  contract  in 
all    respects,    this   may   afford   ground    for 
calling  the  trust  in  his  favor  only  an  im- 
plied one.    Prior  to  the  statute  ( Code,  chap. 
71,  §  2),  giving  a  right  of  action  to  a  per- 
son on  a  contract  made  for  his  benefit,  but 
to  which  he  was  not  a  party,  the  creditor 
in  such  a  case  as  this  would  have  had  no 
legal   remedy   and   could    not  have    availed 
himself  of  the  benefit  of  the  contract  other- 
wise than  by  a  suit  in  equity,  even  if  be 
could  have   done   that.     Ross  v.  Milne,    12 
liCigh,  204,  37  Am.  Dec.  640,  and  Jones  t. 
Thomas,  21  Gratt.  96.    The  statute  just  re- 
ferred to  enables  him  to  sue  at  law  on  such 
a  contract  and  also  to  take  '*an  immediate 
estate  or  interest  in,  or  the  benefit  of  a  con- 
dition respecting,  any  estate"  under  an  in- 
*  st rumen t  to   which   he  is  not  a  party,   if 
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made  for  his  benefit.  His  lien  may  possibly 
stand  on  this.  Whatever  the  basis  of  it, 
or  whether  express  or  implied,  there  is  a 
lien  in  favor  of  the  creditor  under  the  cir- 
cumstances disclosed  here. 

There  is  nothing  in  the  objections  that 
the  stockholders  of  the  foreign  corporation 
and  the  bondholders  of  both  should  have 
been  made  parties.  The  Merchants'  Coal 
Company  of  Baltimore  City  hud  parted  with 
all  interest  in  the  property  the  plaintiff 
seeks  to  charge  in  this  suit,  and  it  was  not 
a  bill  to  wind  up  either  corporation.  Hence, 
the  stockholders  of  the  old  corporation  were 
not  interested,  and  no  relief  was  asked 
against  those  of  tlie  new.  The  bondholders 
were  fully  represented  by  the  trustees,  as 
the  mortgages  vested  broad  and  ample  pow- 
ers of  representation  in  them.  In  each  of 
these  instruments  the  trustee  was  expressly 
clothed  with  authority  to  represent  and  act 
for  the  bondholders  in  all  matters  pertain- 
ing to  their  security  and  enforcement  of 
their  rights  under  the  mortgages.  Jones. 
Corp.  &  Mortg.  §  398. 

As  the  Internationa]  Trust  Company  was 
a  foreign  corporation,  proceeded  against  by 
order  of  publication,  and  did  not  appear, 
it  was  error  to  decree  the  bill  taken  for  con- 
fessed as  to  it,  but  the  decree  affects  it  no 
further.  It  is  not  otherwise  a  decree  in 
personam f  since  it  affects  only  the  property 
involved,  and  substituted  service  suffices  for 
that.  The  recital  .only  imports  service  of 
process  upon  that  defendant,  contrary  to 
tlie  fact.  This  will  be  corrected,  but  without 
cost,  as  no  objection  was  made  on  account 
thereof,  in  the  court  below. 

Lack  of  a  reference  and  adjustment  of 
liens,  with  respect  to  amounts  and  priority, 
is  unavailing  as  a  ground  of  error,  since 
there  is  no  decree  of  sale  of  the  property 
nor  any  particular  status,  with  reference 
to  other  liens,  accorded  the  one  declared  in 
favor  of  the  plaintiff.  Nothing  has  been 
decided,  so  far,  e.Kcept  the  liability  of  the 
property  to  the  lien  of  this  debt.  A  refer- 
ence may  become  necessary  in  the  further 
progress  of  the  cause.  That  will  depend 
upon  the  course  hereafter  pursued  by  the 
appellant.  If  it  pays  the  debt  and  costs 
for  which  it  and  the  property  in  its  hands 
are  liable,  neitlier  a  reference,  sale,  nor  any 
further  decree,  will  be  necessary. 

Failure  to  demand  payment  before  suing 
has  nothing  to  do  with  the  subject  of  cost. 
It  sometimes  bars  an  action,  as  in  the  case 
of  a  bailment,  but  not  one  founded  upon  such 
a  cause  of  action  as  we  have  here.  Kuyken- 
dall  v.  Fisher,  61  VV.  Va.  87,  8  L.R.A.(N.S.) 
94,  56  S.  E.  48,  11  A.  &  E.  Ann.  Cas.  700. 

For  the  reasons  stated,  the  decree  will  be 
corrected  by  inserting  therein  the  words, 
"upon  the  order  of  publication  duly  pub- 
20  L.R.A.(N.S.) 


lished  and  posted  as  to,"  before  the  words, 
"International  Trust  Company  of  Balti- 
more City/'  and,  as  so  amended,  it  will  be 
affirmed* 


AliABAMA  SUPREME  COURT. 

MONTGOMERY  LIGHT  &  POWER  COM- 
PANY, Appt., 

V. 

H.  K.  WATTS. 

(—  Ala  — ,  51  So.  720. ) 

Gas  —  mintmum  consumption  —  meter 
rent. 

A  gas  company  whose  rates  are  fixed  by 
the  municipality  cannot  charge  consumers 
a  meter  rent  when  consumption  does  not 
reach     a     certain     minimum     amount     per 

Note.  —  Right  of  light  or  water  cotn- 
pany  whose  rates  are  fixed  hy  public 
authorities,  to  establish  a  minimuin 
charge. 

In  Louisville  Gas  Co.  v.  Dulanev,  100  Ky. 
405,  36  L.R.A.  125,  38  S.  W.  703,  cited  in 
Montgomery  Light  k  P.  Co.  v.  Watts,  it 
appeared  that  the  gas  company  was  re- 
quired by  its  charter  to  furnish  gas  to  con- 
sumers at  a  price  not  to  exceed  $1.35  per 
1,000  cubic  feet,  and  it  was  held  tliat  tho 
company  could  not  impose  an  additional 
charge,  designated  as  meter  rent,  on  con- 
sumers who  failed  to  use  500  cubic  feet  of 
gas  in  a  month. 

In  Buffalo  v.  BufTalo  Gas  Co.  81  App. 
Div.  505,  80  N.  Y.  Supp.  1093,  it  appeared 
that  a  uniform  rate  to  be  charged  for  gas 
was  voluntarily  fixed  by  agreement  with  the 
city  council,  and  that  thereafter  the  gas 
company  Axed  minimum  rates  per  month, 
regardless  of  the  quantity  of  gas  consumed, 
depending  upon  the  size  of  the  meter  in- 
stalled. It  was  contended  by  the  gas  com- 
pany that  this  was  a  charge  absolutely  in- 
dependent of  meter  rental,  and  designed  to 
cover  the  general  expense  of  the  company 
in  carrying  the  customer  on  its  books,  col- 
lecting bills,  reading  his  meter,  etc.,  but  the 
court  held  that  it  was  a  violation  of  the 
state  statute  which  provided  that  "no  gas- 
light corporation  in  this  state  shall  charge 
or  collect  rent  on  its  gas  meters,  either  in  a 
direct  or  indirect  manner." 

In  State  ex  rel.  Weise  v.  Sedalia  Gas- 
light Co.  34  Mo.  App.  501,  it  was  held  that 
a  rule  of  a  gas  company  which  charged  a 
rate  of  $2.50  per  1000  cubic  feet,  requiring 
consumers  to  pay  $1.25  per  month  where 
the  amount  of,  gas  used  was  Jess  per  month 
than  500  cubic  feet,  the  $1.25  in  such  case 
being  denominated  rent  of  meter,  was  not 
unreasonable,  and  did  not  conflict  with  the 
terms  of  the  franchise  ordinance  which  pro- 
vided that  the  gas  company  should  furnish 
to  the  inhabitants  of  the  city  "gaa  at  a 
price  per  cubic  foot  not  exceeding  the  rate 
charged  in  similarly  situated  places." 
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month,   in  order  to  bring  the  bills  up   to 
that  amount. 

(January  20,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Montgomery 
County  granting  a  writ  of  mandamus  re- 
quiring defendant  to  furnish  gas  in  accord- 
ance with  the  rates  fixed  by  a  certain  mu- 
nicipal ordinance  of  the  city  of  Montgom- 
ery.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stelner,  Crum,  &  Weil,  for  ap- 
pellant: 

Though  a  gas  company's  franchise  may 
require  it  to  furnish  gas  to  the  inhabitants, 
still  it  cannot  be  required  to  install  a  me- 
ter, and  be  ready  to  serve  an  inhabitant  who 
merely  wants  it  for  a  convenience,  to  use 
when  necessary. 

Fleming  v.  Montgoniery  Light  Co.  100 
Ala.  667,  13  So.  618. 

The  ordinance  fixing  the  charge  for  gas 
must  be  construed  in  the  light  of  the  cus- 
tom in  r(%ulating  public  service  charges, 
which,  although  a  maximum  rate  per  mile 
or  pound  may  be  fixed,  permits  public  serv- 
ice companies  to  fix  a  minimum  unit,  and 
charge  the  prescribed  rate  for  all  above  that. 

State  ex  rel.  Weise  v.  Sedalia  Gaslight 
Co.  34  Mo.  App.  501. 

Taking  the  charge  strictly  as  a  meter 
rental,  the  charter  docs  not  prohibit  it. 

Sheffield  Waterworks  Co.  v.  Bingham,  L. 
R.  25  Ch.  Div.  443;  Public  Service  Corp.  v. 
American  Lighting  Co.  67  N.  J.  Eq.  122,  57 
Atl.  482;  Smith  v.  Capital  Gas.  Co.  132  Cal. 
209,  64  L.R.A.  769,  64  Pac.  258;  State  ex 
rel.  Hallauer  v.  Gosnell,  116  Wis,  606,  61 
L.R.A.  33,  93  N.  W.  542 ;  Vicksburg  v.  Vicks- 
burg  Waterworks  Co.  208  U.  S.  496,  61  L. 
ed.  1155,  27  Sup.  Ct.  Rep.  762. 

Messrs.  Arrington  &  Houghton,  for  ap- 
pellee: 

The  gas  company  cannot  charge  a  meter 
rent  or  a  minimum  bill  in  addition  to  the 
maximum  charge  per  thousand  feet,  which 
is  fixed  by  its  charter. 

Thornton,  Oil  &  Gas,  §§  652,  601,  562; 
Louisville  Gas  Co.  v.  Dulaney,  100  Ky.  405, 
36  L.R.A.  125,  38  S.  W.  703;  Albert  v.  Da- 
vis, 49  Neb.  579,  68  N.  W.  945;  Capital 
Gas  &  Electric  Light  Co.  v.  Caines,  20  Ky. 
L.  Rep.  1464,  49  S.  W.  462;  Sheffield  Water- 
works Co.  V.  Carter,  L.  R.  8  Q.  B.  Div.  632 ; 
Buffalo  V.  Buffalo  Gas  Co.  81  App.  Div. 
505,  80  N.  y.  Supp.  1093. 

Simpson,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  action  of  the 
court  on  a  petition  for  mandamus  to  compel 
the  appellant  to  furnish  gas  in  accordance 
26  L.R.A.(N.S.) 


with  certain  rates  fixed  by  the  ordinance  of 
the  city  of  Montgomery  granting  the  fran- 
chise on  the  conditions  therein  named.  Sec- 
tion 4  of  the  ordinance,  which  was  accepted 
by  the  appellant^  provided  that  said  com- 
pany should  ''at  all  times  supply  the  inhab- 
itants of  the  city  with  gas  for  lighting  and 
heating  purposes,"  at  prices  not  exceeding 
$1.62  per  1,000  cubic  feet  for  lighting  pur- 
poses, and  $1.08  per  1,000  cubic  feet  for 
heating  and  other  purposes.  There  is  no 
provision  in  the  ordinance  in  regard  to  me- 
ters, and  the  question  at  issue  between  the 
parties  is  whether  or  not  the  said  company 
is  authorized  to  charge  to  consumers  a  mini- 
mum amount  of  $1  per  month  as  meter  rent, 
when  said  consumer  does  not  consume  $1 
worth  of  gas  during  the  month. 

The  decisions  are  not  in  harmony  on  this 
question,  though  it  will  be  found  that  the 
cases  generally  which  justify  such  a  charge 
are  based  upon  ordinances  or  contracts  dif- 
ferently worded,  or  upon  general  principles 
without    regard    to    any    contract, — ^all    of 
which  can  be  ascertained  from  an  examina- 
tion of  the  cases  cited  in  appellant's  brief. 
However,  the  ordinance  constitutes  the  char- 
ter of  the   company,   and  the  contract  be- 
tween it  and  the  city  is  for  the  benefit  of 
the  citizens ;  and  the  reasoning  of  the  cases 
which  deny  such  right  to  the  company  un- 
der  like  circumstances  commends  itself  to 
our  judgment.     It  may  be  admitted   that, 
upon  general  principles,  it  would  be  reason- 
able to  allow  such  a  rule,  where  the  amount 
of  gas  consumed  is  so  small  as  to  render  it 
unreasonable  that  the  company  should  fur- 
nish a  meter  and  keep  it  up  for  so  small  an 
amount  of  business,  yet  we  do  not  see  how 
a  court  can  write  into  the  contract  an  ad- 
ditional  provision.     The  agreement  of  the 
company  is  to  furnish  gas  at  so  much  per 
cubic  foot,  and  that  must  necessarily  mean 
that   all    the   means    and    instrumentalities 
necessary  to  furnish  it  at  those  rates  shall 
be  provided  by  the  company.    It  may  adopt 
any  means,  suitable  and  accurate,  for  ascer- 
taining the  number  of  feet  consumed,   and 
the  customer  cannot  direct  or  provide  what 
means  shall  be  used;   his  only  concern  be- 
ing that  he  receives  the  service,  and  is  not 
charged  more  than  the  rate  fixed  by  law  or 
the  contract.     If  the  company  desired  the 
privilege  of  charging  more  in  certain  cases, 
it  should  have  had  a  provision  to  that  effect 
inserted  in  the  ordinance  before  it  accepted 
the  same. 

It  will  not  do  to  say  that  the  charge 
fixed  was  only  for  the  gas,  and  does  not  re- 
fer to  the  meter.  The  meter  belongs  to  the 
x!ompany,  and  is  placed  there  by  it  in  order 
that  it  may  ascertain  how  much  gas  is  be- 
ing consumed.  As  has  been  aptly  said: 
"Presumably  the  company  was  aware  when 
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it  obtained  its  cliartcr  and  established  its 
monopoly,  that  there  would  be  small  con- 
Bumcrs,  as  well  as  large  ones,  and  there 
would  be  less  prolit  in  furnishing  the  one 
class  than  the  other;  but  it  did  not,  on  that 
account,  reject  the  charter^  or  obtain  the 
right  to  add  to  the  price  of  the  small  con- 
sumer's bill."  Louisville  Gas  Co.  v.  Dula- 
ney,  100  Ky.  406,  36  L.R.A.  125,  126,  38 
S.  W.  703;  Thornton,  Oil  &  Gas,  §§  652,  681, 
562.  It  is  true  that  this  court  has  held 
that  a  citizen  who  is  using  electric  lights, 
and  docs  not  propose  to  use  gas,  cannot  in- 
sist on  having  a  meter  placed  in  his  house 
merely  to  provide  against  accidents;  but  no 
such  proposition  is  suggested  in  this  case, 
as  the  petitioner  proposes  to  use  the  gas. 
Fleming  v.  Montgomery  Light  Co.  100  Ala. 
657,  13  So.  618. 

Section  5  of  the  ordinance  is  ambiguous 
in  its  meaning;  but,  whatever  may  be  its 
moaning,  it  does  not  afTect  the  merits  of  this 
case.  Whether  the  additional  charge  be 
called  a  meter  rent  or  a  minimum  charge, 
neither  is  provided  for  in  the  ordinance; 
and  to  permit  it  would  be  to  allow  the  com- 
pany to  charge  more  than  it  is  authorized 
to  by  its  charter^ 

The  judgment  of  the  court  is  affirmed. 

Bowdell,  Cb.  J.,  and  McClellan  and 
Mayfleld,  JJ.,  concur. 


ARKANSAS  SUPREME  COURT. 

ST.  LOUIS,  IRON  MOUNTAIN,  &  SOUIH- 
ERN  RAILWAY  COMPANY,  Appt., 

V. 

THEODORE  MAXFIELD  COMPANY. 

(—Ark.—,  126  S.  W.  83.) 

Eminent  domain  —  damages  —  subdi- 
vided tract. 

1.  In  determining  the  damages  to  be 
awarded  for  the  construction  of  a  railroad 
through  a  tract  of  land  which  has  been 
platted  as  an  addition  to  a  city,  but  not  yet 
opened  up,  the  fact  of  its  adaptability  may 
be  taken  into  consideration,  and  the  market 
value  of  the  property  determined  with  refer- 
ence to  the  value  of  the  lots. 

Same  — diminished  value. 

2.  The  compensation  to  be  awarded  for 
taking  a  right  of  way  for  a  railroad  through 
a  tract  of  land  must  include  not  only  the 
value  of  the  property  taken,  but  the  dimin- 
ished value  of  the  residue. 


Note. —As   to   right   to   set   off  benefits 
against   damages    in   eminent   domain,    see 
note  to   Peoria,   B.   &   C.   Traction   Co.   v. 
Vance,  9  L.R.A.  (N.S.)  781. 
26  LJl.A-(N.S.) 


Same  —  offsetting     benefits  —  property 
not  talcen. 

3.  A  constitutional  provision  to  the  effect 
that  damages  in  condemnation  proceedings 
shall  be  assessed  irrespective  of  benefits  ap- 
plies to  damages  assessed  for  diminution  in 
value  of  property  not  taken. 

Evidence  —  eminent     domain  —  dam- 
ages —  similar  lands. 

4.  Upon  the  question  of  market  value^of 
property  taken  by  eminent  domain,  evidence 
is  admissible  of  the  value  of  lands  similar 
to  those  taken,  or  with  respect  to  which  dif- 
ferences from  the  land  taken  are  explained, 
so  as  to  show  the  comparative  market  value 
of  the  different  tracts. 

(February  28,  1910.) 

APPEAL  by  the  St.  Louis,  Iron  Mountain, 
&  Southern  R.  Co.  from  a  judgment  of 
the  Circuit  Court  for  Independence  County* 
assessing  damages  which  were  alleged  to  be 
excessive  in  a  proceeding  to  condemn  a 
right  of  way  over  defendant's  land.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  IV.  E,  Hemingway,  E.  B. 
Kinswortby,  S.  D.  Campbell,  and  James 
H.  Stevenson  for  appellant. 

Messrs.  Old  field  &  Cole,  for  appellee: 

The  land  being  susceptible  of  subdivision 
into  blocks  and  lots,  it  was  permissible  to 
ask  as  to  the  land  value  in  that  respect. 

Little  Rock  &  Ft.  S.  R.  Co.  v.  McGehee, 
41  Ark.  202;  Little  Rock  Junction  R.  Co. 
v.  Woodruff,  49  Ark.  381,  4  Am.  St.  Rep. 
51,  5  S.  W.  792;  Washburn  v.  Milwaukee 
&  L.  W.  R.  Co.  59  Wis.  364,  18  N.  W.  328; 
Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  Rottgering, 
26  Ky.  L.  Rep.  1167,  83  S.  W.  584;  Ohio 
Valley  R.  &  Terminal  Co.  v.  Kerth,  130  lod. 
314,  30  N.  £.  298;  Wilson  v.  Equitable  Ga« 
Co.  152  Pa.  566,  25  Atl.  635;  Alexian  Bros. 
V.  Oshkosh,  95  Wis.  221,  70  N.  W.  162; 
Omaha  Southern  R.  Co.  v.  Beeson,  36  Neb. 
361,  54  N.  W.  557;  Missouri,  K.  &*  T.  R. 
Co.  V.  Roe,  77  Kan.  224,  15  L.RJ^..(N.S.) 
676,  94  Pac.  259;  Mississippi  &  R.  River 
Boom  Co.  V.  Patterson,  98  U.  S.  403,  25 
L.  ed.  206. 

Any  estimated  benefit  that  might  likely 
accrue  to  the  remaining  property  belonging 
to  the  defendant,  by  reason  of  the  construe* 
tion  of  the  railroad,  or  any  other  proposed 
improvement  by  the  plaintiff  company, 
should  not  enter  into  the  consideration  as 
to  what  damage  has  been  done  to  defend- 
ant's property. 

St.  Louis,  A.  &  T.  R.  C6.  v.  Anderson,  39 
Ark.  167. 

Evidence  as  to  what  other  similar  lands 
in  the  immediate  neighborhood  had  sold  for 
was  competent. 

Little  Rock  Junction  R.  Co.  v.  Woodruff, 
supra;  Washburn  v.  Milwaukee  &  L.  W.  R. 
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Co.  59  Wig.  364,  18  N.  W.  328;  Cherokee 
V.  Sioux  City  &  I.  F.  Town  Lot  &  Jiand  Co. 
52  Jowa,  279,  3  N.  W.  42;  1  Wigmore,  Ev. 
§  463,  p.  575. 

The  scope  of  the  testimony  should  be  left 
largely  to  the  discretion  of  the  trial  court. 

Little  Rock  Junction  R.  Co.  v.  Woodruff, 
49  Ark.  391,  4  Am.  St.  Rep.  51,  5  S.  W. 
792;  15  Cyc.  Law  &  Proc.  p.  899. 

The  diflSculty  the  owner  may  have  in 
passing  from  one  portion  of  the  remaining 
land  to  another  is  a  proper  element  of  dam- 
age. 

Springfield  &  M.  R.  Co.  v.  Rhea,  44  Ark. 
258. 

Frauentlial,  J.,  delivered  the  opinion  o\ 
the  court: 

This  was  an  action  instituted  by  the  ap- 
pellant, a  railroad  corporation,  for  the  con- 
demnation of  a  right  of  way  over  certain 
land  owned  by  the  appellee,  and  for  the 
assessment  of  the  damages  therefor.  The 
sole  question  involved  in  the  case  is  as  to 
the  amount  of  the  damages  which  the  ap- 
pellee should  recover.  The  appellee  owned 
a  tract  of  land  adjacent  to  the  city  of 
Bates ville,  and  in  1899  it  laid  same  out  into 
lots  and  blocks  as  an  addition  to  said  city, 
with  the  purpose  of  having  it  regularly  an- 
nexed to  said  citv  at  some  future  time;  but 
it  has  never  been  so  annexed.  In  Septem- 
ber, 1899,  it  filed  for  record  in  the  recorder's 
office  of  -the  county  a  deed  of  assurance,  to 
which  was  attached  a  plat  of  said  addition, 
on  which  were  indicated  the  various  lots 
and  blocks  and  also  streets,  the  free  use  of 
which  was  granted  to  the  public  by  said 
deed.  Some  time  after  this,  and  long  before 
the  institution  of  this  condemnation  pro- 
ceeding, it  sold  four  of  said  lots  by  refer- 
ence to  said  plat.  The  entire  tract  was 
inclosed,  and  portions  of  it  had  been  culti- 
vated by  the  appellee  up  to  the  date  of 
these  proceedings.  The  right  of  way  varied 
in  width,  but  it  extended  substantially  100 
feet  in  width  across  the  entire  tract.  It 
extended  across  the  lower  portion  of  four 
blocks  of  the  lands  as  same  are  laid  out 
and  designated  on  said  plat.  The  appellee 
alleged  that  the  appellant  took  and  appro- 
priated for  its  right  of  way  twenty-three 
of  the  lots  as  indicated  on  said  plat,  which 
were  of  the  value  of  $2,875,  and  that  the 
construction  of  the  railroad  depreciated  the 
value  of  the  remaining  land  to  the  extent 
of  $2,500;  and  it  asked  for  judgment  for 
its  damages  in  the  sum  of  $5,375.  The  ap 
pellee  made  a  deposit  and  tender  of  $1,000, 
which  it  claimed  was  a  full  and  fair  assess- 
ment of  the  damages.  The  cause  was  tried 
by  a  jury  who,  in  addition  to  hearing  a 
number  of  witnesses  as  to  the  value  of  the 
land,  viewed  the  same.  A  verdict  was  re- 
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turned  in  favor  of  appellee  for  $2,325;  and 
from  the  judgment  rendered  thereon,  the 
railroad  company  prosecutes  this  appeal. 

The  measure  of  the  compensation  which 
an  owner  is  entitled  to  recover  from  a  rail- 
road corporation  which  takes  a  portion  of 
his  land,  under  the  right  of  eminent  domain, 
for  the  construction  of  its  railroad,  is  the 
market  value  of  the  land  actually  taken  and 
the  depreciation  of  the  market  value  of  the 
remaining  portion.  The  chief  question  in- 
volved in  this  case  is  whether  or  not,  in 
determining  the  value  of  the  land,  the  fact 
can  be  taken  into  consideration  that  the 
land  is  suitable  for  division  into  lots  and 
blocks,  and  an  addition  to  the  adjacent  city; 
and  whether  or  not  the  witnesses  can  take 
into  consideration  the  value  of  such  lots  and 
blocks,  in  arriving  at  their  opinion  83  to 
the  market  value  of  the  land.  It  ia  con- 
tended by  the  appellant  that  the  land,  al- 
though thus  laid  out  on  the  plat  in  lots  and 
blocks,  was  actually  inclosed  and  cultivated 
as  a  farm,  and,  while  one  or  two  streets 
had  been  opened  up  along  the  sides  of  the 
tract,  the  streets  were  not  actually  opened 
up  through  the  tract,  and  the  lots  were  not 
actually,  at  the  institution  of  the  suit,  in- 
dicated on  the  land;  and  it  urges  that  the 
value  of  the  lots  as  laid  out  on  the  plat 
should  not  be  considered  in  a-rriving  at  the 
value  of  the  tract  of  land.  But  the  measure 
of  the  damages  which  the  owner  is  entitled 
to  recover  for  property  taken  for  public  use, 
or  depreciated  by  such  use,  is  the  market 
value  of  it.  This  market  value  is  deter- 
mined not  solely  by  the  uses  to  which  the 
property  has  been  put,  or  is  put  at  the  time 
of  the  condemnation  proceeding,  but  by  all 
the  purposes  to  which  it  is  adapted.  It 
may  not  be  used  at  the  time  for  any  pur- 
pose that  is  profitable,  but  the  use  to  which 
it  may  reasonably  and  probably  be  put 
profitably  must  necessarily  be  taken  into 
consideration  in  determining  the  market 
value  of  the  land. 

In  the  case  of  Little  Rock  &  Ft.  S.  R. 
Co.  V.  McGehee,  41  Ark.  202,  this  court 
quotes  with  approval  the  following  lan- 
guage from  the  case  of  Mississippi  &  R. 
River  Boom  Co.  v.  Patterson,  98  U.  S.  403, 
25  L.  ed.  206:  "In  determining  the  value 
of  land  appropriated  for  public  purposes, 
the  same  considerations  are  to  be  regarded 
as  in  a  sale  of  property  between  private 
parties.  The  inquiry  in  such  cases  must  be: 
What  is  the  property  worth  in  the  market 
viewed  not  merely  with  reference  to  the 
uses  to  which  it  is  at  the  time  applied,  but 
with  reference  to  the  uses  to  which  it  is 
plainly  adapted;  that  is  to  say,  what  is  it 
worth  from  its  availability  for  valuable 
uses  7  ...  As  a  general  thing,  we  should 
say  that  the  compensation  to  the  owner  is 
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to  be  estimated  by  reference  to  the  uses 
for  which  the  property  ia  suitable,  having 
regard  to  the  existing  business  or  wants  of 
the  community,  or  such  as  may  be  reason- 
ably expected  in  the  immediate  future.** 
In  speaking  of  the  character  of  testimony 
that  is  admissible  in  arriving  at  the  value 
of  land  taken  under  condemnation  proceed- 
ings, this  court  in  Little  Rock  Junction  R. 
Co,  V.  Woodniflf,  49  Ark.  381,  4  Am.  St. 
Rep.  51,  5  S.  W.  792,  said:  ''As  a  general 
guide  to  the  range  which  the  testimony 
should  be  allowed  to  assume,  we  think  it 
safe  to  say  that  the  landowner  should  be 
allowed  to  state,  and  have  his  witnesses  to 
state,  every  fact  concerning  the  property 
which  he  would  naturally  be  disposed  to 
adduce  in  order  to  place  it  in  an  advan- 
tageous light,  if  he  were  attempting  to 
negotiate  a  sale  of  it  to  a  private  individ- 
ual." The  land  involved  in  this  proceeding 
was  adjacent  to  the  city  of  Batesville,  and 
was  available  as  an  addition  to  that  city, 
and  was  adaptable  for  being  laid  out  into 
lots  and  blocks.  Its  proximity  to  a  growing 
city  and  its  availability  for  residence  or 
business  lots  gave  it  an  enhanced  market 
value;  and  we  think  that  its  value  when 
divided  into  lots  and  blocks  might  be  tak^n 
into  consideration  in  arriving  at  the  market 
value  of  the  land.  This  is  in  effect  the 
value  of  the  land  for  town-lot  purposes.  In 
the  case  of  Sherman  v.  St.  Paul,  M.  &  M. 
R.  Co.  30  Minn.  227,  15  N.  W.  239,  that 
court  says:  "The  evidence  shows  that  the 
80-acrc  tract  in  controversy,  though  at  the 
time  occupied  as  a  farm,  was  situated  in  the 
vicinity  of  the  city  of  St.  Paul,  and  near  cer- 
tain public  institutions.  It  appeared  on 
the  cross-examination  of  the  witnesses  that, 
in  forming  their  estimates  of  the  market 
value  of  the  land,  they  had  considered  its 
adaptability  for  suburban  residences.  If 
such  fact  affected  its  market  value  at  the 
time  in  question,  it  would  properly  enter 
into  the  consideration  of  the  witnesses  and 
the  jury  also  in  estimating  such  value.**  In 
the  case  of  Cincinnati  &  S.  R.  Co.  v.  Long- 
worth,  30  Ohio  St.  108,  the  following  lan- 
guage is  used:  "In  offering  testimony  on 
this  issue,  the  owner  was  not  limited  to  any 
pre-existing  use  of  the  land.  If  it  was  of 
little  value  as  a  farm  or  for  common  uses, 
and  was  of  great  value  as  mineral  land  or 
as  a  town  site,  that  fact  might  be  shown, 
though  it  had  never  been  so  used.*'  In  the 
case  of  Montana  R.  Co.  v.  Warren,  6  Mont. 
275,  12  Pac.  641,  it  is  said:  "Respondent 
was  allowed  to  prove  the  va^ue  of  land  for 
town -lot  purposes.  He  had  the  right  to  do 
so,  whether  he  had  built  upon  it  or  not.  As 
we  have  seen,  the  question  is  not  to  what 
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use  the  land  had  been  put.  The  owner 
has  a  right  to  obtain  the  market  value  of 
the  land,  based  upon  its  availability  for  the 
most  valuable  purposes  for  which  it  can 
be  used,  whether  or  not  he  so  used  it.**  In 
the  case  of  Washburn  v.  Milwaukee  &  L. 
W.  R.  Co.  59  Wis.  364,  18  N.  W.  328,  it  is 
said:  "In  the  Washburn  Case,  the  learned 
circuit  judge  instructed  the  jury  in  sub- 
stance that,  if  the  present  value  of  the 
lands  taken  was  enhanced  by  reason  of  the 
adaptability  thereof  to  some  use  to  which 
they  might  be  put  in  the  future,  as,  for  ex- 
ample, if  land  used  only  for  farming  pur- 
poses was  so  situated  that  it  might  be 
platted  into  city  lots,  and  if  its  present 
value  was  thereby  increased,  such  increased 
value  was  the  proper  basis  for  the  assess- 
ment. We  think  this  is  a  correct  rule.*' 
See  also  South  Park  v.  Dunlevy,  91  111.  49; 
Hooker  v.  Montpelier  &  W.  River  R.  Co. 
62  Vt.  47,  19  Atl.  775;  Somerville  &  E.  R. 
Co.  V.  Doughety,  22  N.  J.  L.  496;  Dickinson 
V.  Fitchburg,  13  Gray,  516;  Missouri,  K.  & 
T.  R.  Co.  V.  Roe,  77  Kan.  224,  15  L.R.A. 
(N.S.)   679,  94  Pac.  259. 

In  the  case  at  bar,  we  are  of  opinion  that 
the  witnesses,  in  estimating  the  market 
value  of  the  tract  of  land  that  was  appro- 
priated for  the  right  of  way,  couM  take 
into  consideration  its  value  for  the  pur- 
poses of  town  lots,  and  that  they  and  the 
jury  could  fix  the  value  thereof  upon  that 
basis  of  the  market  value  of  such  lots.  And 
ill  like  manner,  they  could  estimate  the 
depreciation  of  the  market  value  of  the  re- 
mainder of  the  tract  of  land.  The  compen- 
sation which  the  owner  is  entitled  to  re- 
ceive from  a  railroad  corporation  exercising 
its  right  of  eminent  domain  in  condemning 
his  property  includes  not  only  the  value  of 
the  part  taken,  but  the  diminished  value  of 
the  residue.  The  damage  or  injury  to  the 
remainder  of  the  land,  on  account  of  the 
construction  of  the  railroad,  is  in  effect 
the  actual  taking  of  that  much  of  the  re- 
mainder of  the  land,  for  the  diminished 
market  value  of  which  the  owner  is  en- 
titled to  full  compensation.  St.  I^uis,  A. 
&  T.  R.  Co.  V.  Anderson,  39  Ark.  167;  Little 
Rock,  M.  &  T.  R.  Co.  v.  Allen,  41  Ark.  431. 

It  is  urged  by  appellant  that,  inasmuch  as 
in  this  case  appellee  is  seeking  compensa- 
tion not  only  for  the  strip  of  land  actually 
taken,  but  also  damages  to  the  rest  of  the 
land,  the  benefits  that  may  accrue  by  rea- 
son of  the  construction  of  the  railroad 
should  be  considered  to  ofTset  the  damages 
to  the  residue  of  the  land.  Rut  the  appellee 
is  seeking  compensation  for  all  his  prop- 
erty that  is  appropriated  by  the  railroad 
corporation   in    the    condemnation    of    that 
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property  for  its  right  of  way.  The  prop- 
erty thus  appropriated  .is  the  property  that 
is  actually  affected.  It  includes  the  properly 
actually  occupied  hy  the  right  of  way,  and 
the  property  that  is  in  effect,  though  indi- 
rectly, taken  by  reason  of  the  diminution  of 
its  value.  The  Constitution  (article  12,  §  0) 
and  the  statute  (Kirby's  Dig.  §  2953)  pro- 
vide that  the  amount  of  damages  to  be  as- 
sessed to  the  owner  of  lands  in  such  con- 
demnation proceedings  shall  be  determined 
and  assessed  irrespective  of  any  benefits 
that  may  be  received  from  the  improve- 
ment. In  the  case  of  Little  Rock  &  Ft.  S.  R. 
Co.  y.  Allister,  68  Ark.  600,  60  S.  W.  953, 
it  is  said:  "It  follows  from  the  rule  firmly 
established  by  these  decisions,  that  the 
damages  which  the  statute  says  'shall  Ix; 
determined  and  assessed  irrespective  of  any 
benefit'  the  owner  may  receive  from  the 
road  include  not  only  those  for  the  laud 
actually  taken,  but  all  incidental  damages 
to  the  remainder  of  the  tract  as  well.  The 
statute  makes  no  distinction  between  dam- 
ages for  value  of  land  taken  and  damages 
to  remainder  of  the  tract,  but  declares  that 
the  amount  of  damages  to  be  paid  the  own- 
er shall  be  determined  and  assessed  without 
regard  to  benefits."  In  the  case  at  bar, 
therefore,  the  appellant  is  not  entitled  to 
diminish  the  damages  that  arise  by  reason 
of  the  land  actually  taken,  or  to  the  residue 
of  the  land,  by  any  benefits  received  by  the 
appellee  on  account  of  the  construction  of 
the  railroad. 

Complaint  is  made  that  the  lower  court 
permitted  certain  witnesses  to  testify  rela- 
tive to  the  value  of  certain  lands  in  the 
neighborhood  of  these  lands.  The  testi- 
mony thus  admitted  related  to  lands  sim- 
ilar to  the  lands  included  in  this  suit,  or 
with  explanations  sufficient  to  show  the  dif- 
ference between  market  value  of  such  lands. 
This  evidence  was  admissible  by  way  of 
comparison,  in  order  to  show  the  market 
value  of  the  lands  involved  in  this  litiga- 
tion, and  we  find  no  prejudicial  error  in 
permitting  the  introduction  of  any  of  the 
testimony.  Complaint  is  also  made  of  some 
remarks  of  counsel  for  appellee  in  his  argu- 
ment to  the  jury;  but  on  examination  of 
those  remarks  we  find  nothing  that  in  our 
opinion  gave  any  undue  advantage  to  ap- 
pellee, and  therefore  the  argument  was  not 
prejudicial. 

We  have  carefully  examined  the  testi- 
mony in  this  case,  the  instructions  given, 
and  the  instructions  refused,  and  we  have 
found  no  error  in  the  trial  of  the  case  that 
was  prejudicial. 

There  was  sufficient  evidence  to  sustain 
the  verdict  of  the  jury  in  the  amount  of 
the  damages  which  they  assessed. 

The  judgment  is  affirmed. 
26  L.R.A.(N.S.) 


KISNTUCKY  COURT  OF  APPEIAUS. 

WILLIAM  J.  CARLEY,  Appt, 

v. 

E.  N.  OFFUTT  et  aL 

(—  Ky.  — ,  124  S.  W.  280.) 

Wnrehottseman  —  care  ^  weevil  —  tB« 
fecting  wheat. 

1.  A  warehouseman,  whether  publio  or 
private,  who  has  received  wheat  for  storage 
in  a  separate  bin,  is  not  liable  for  injury  to 
it  by  weevil,  if,  after  discovering  that  the 
warehouse  had  become  infected  and  notifv- 

m 

ing  the  bailor  to  remove  the  wheat,  he  used 
the  care  for  its  protection  which  might  be 
expected  of  a  person  of  ordinary  prudence. 

Same  —  moving  property  —  charge. 

2.  A  warehouseman,  whether  public  or 
private,  who,  after  discovering  weevil  in 
the  building,  notifies  one  for  whom  he  is 
storing  wheat  of  the  trouble,  and  asks  him 
to  remove  his  wheat  to  permit  a  disinfec- 
tion of  the  building,  may,  in  case  the  latter 
refuses  to  do  so,  remove  the  wheat  and  add 
the  reasonable  cost  of  doing  so  to  the  stor- 
age charges. 

Same  —  right  to  close. 

3.  A  warehouseman,  whether  public  or 
private,  may  close  his  warehouse  to  all 
patrons. 

Same  —  statutory  regulations  —  adver- 
tisement. 

4.  A     statutory    provision     requiring    a 

Note,  —  Liability  of  toarehouseman  for 
injury  to  agricultural  products  by 
weevil. 

But  one  other  case  has  been  found  where 
damage  to  grain  occurred  through  the  work 
of  weevils,  and  in  that  instance  it  was  un- 
derstood and  agreed  that  the  place  of  stor- 
age was  not  to  be  employed  as  an  ordinary 
warehouse,  and  that  the  grain  should  be 
kept  constantly  on  the  move.  In  the  case 
referred  to  (S.  C.  Trufant  Commission  Co. 
V.  Yazoo  &  M.  Valley  R.  Co.  Ill  La.  633, 
35  So.  792)  the  plaintiff  delayed  in  shipping 
certain  wheat  promptly  from  the  defend- 
ant's elevator,  as  it  had  agreed,  and  mean- 
time the  wheat  became  weevil-eaten.  The 
plaintiff  was  held  to  have  been  at  fault  for 
the  delay  in  moving  the  grain,  so  that  the 
liability  of  the  defendants  for  the  injury  by 
weevils  was  not  in  issue.  As  to  this  ques- 
tion the  court  said:  "We  have  no  right  to 
suppose  from  anything  shown  by  the  record 
that  the  existence  and  presence  of  weevils 
in  the  wheat  at  a  later  period  were  due  to 
anything  done,  or  omitted  to  have  been 
done,  by  the  defendant  in  the  interval.  The 
testimony  in  the  record  shows  that  the 
weevils  were  due  to  causes  which  antedated 
the  receipt  of  the  wheat  in  the  elevator,  and 
that  they  would  have  developed  in  the 
wheat  even  if  it  had  been  delivered  before 
to  the  plaintiff;  that,  had  it  been  received 
in  due  time  on  shipboard,  it  would  have 
been  affected  before  it  reached  Europe  for 
sale." 
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warehousemaii  to  advertise  the  f-act  that  the 
warehouse  haa  become  infected  does  not  ap- 
ply in  case  of  grain  stored  in  a  separate 
bin,  the  owner  of  which  has  knowledge^  or 
ia  personally  notified,  of  tiie  trouble. 


"I .- 


(Janiijury   6,   1910.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Scott  County 
in  plaintiffs'  favor  in  an  action  brought  to 
recover  compensation  for  handling  wheat 
which  defendant  refused  to  remove  from 
their  warehouse  after  weevil  had  appeared 
in  the  building.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Samuel  M.  I¥ll80ii  and  W.  S. 
Kelly,  for  appellant: 

Their  own  wheat  having  gotten  out  of  con* 
dition  first,  it  was  the  duty  of  the  plain- 
tiffs at  once  to  isolate  and  remove  such 
wheat)  and,  failing  to  do  that,  they  became 
responsible  for  the  contamination  of  defend- 
ant's wheat  by  the  weevil  communicated 
from  their  wheat;  and,  if  it  was  defendant's 
duty  to  remove  his  Vheat  within  a  reason- 
able time  after  notice,  and  he  failed  to  do 
so,  the  only  damage  recoverable  by  the 
plaintiffs,  as  long  as  defendant's  wheat  re- 
mained in  good  condition,  was  the  storage 
charges  at  the  agreed  rate  per  month  per 
bushel,  and  if  the  presence  of  weevil  in  de- 
fendant's wheat  was  due  to  the  negligence 
of  plaintiffs,  they  could  recover  no  more 
than  storage  charges,  even  after  defendant's 
wheat  got  out  of  condition. 

Hazeltine  v.  Weld,  73  N.  Y.  166;  30  Am. 
&  Eng.  Enc.  Law,  2d  ed.  pp.  58,  59,  62 ;  Mack- 
lin  y.  Frazier,  9  Bush,  3;  Farmer  v.  Greg- 
ory, 78  Ky.  475;  St.  Losky  v.  Davidson,  6 
Cat.  644;  MeSherry  v.  Blanchfield,  68  Kan. 
310,  75  Pac.  121;  Holt  Ice  &  Cold  Storage 
Co.  V.  Arthur  Jordan  Co.  25  Ind.  App.  314, 
57  N.  E.  575. 

Mr.  B.  M.  Lee  for  appellees. 

Hobson,  J.,  delivered  the  opinion  of  the 
court : 

Offutt  &  Blackburn  own  and  operate  a 
whont  elevator  at  Georgetown.  William  J. 
Carley  owns  arid  operates  a  flour  mill  there. 
On  July  20,  1906,  he  stored  with  them  5,400 
bushels  of  wheat  in  a  special  bin,  by  which 
it  was  kept  separate  from  other  wheat,  and 
they  executed  to  him  the  following  writing: 

Georgetown,  Kentucky,  July  20,  1906. 
Received  in  store  from  William  Carley 
6,400  bushels  wheat,  in  special  bin,  which 
we  will  deliver  to  said  William  Carley,  or 
order,  upon  presentation  of  this  receipt 
properly  indorsed,-  on  payment  of  charges. 
This  property  is  held  for  the  owner  in  store 
2f]  L.R.A.(N.S.) 


at  his  risk  as  to  fire  or  depreciation  from 
that  cause. 

5,400  bushels.  Offutt*&  Blackburn. 

Agreed  rate  of  charges:  One  month  or 
fraction  thereof,  1  ^;  3  months,  per  month 
per  bushel,  1  ^;  after  3  months  or  fraction 
thereof,  per  mo.,  i  c. 

They  had  in  the  elevator  a  large  quantity 
of  wheat  of  their  own.  In  the  early  spring 
of  1907  they  discovered  weevil  in  some  of 
their  wheat.  The  usual  way  of  getting  wee- 
vil out  of  wheat  is  to  run  it  through  a  fan 
and  blow  them  out;  but  when  this  is  done 
they  get  into  the  building  and  are  liable  to 
get  into  other  wheat  in  it.  So  Offutt  & 
Blackburn  at  once  notified  Carley  that  they 
had  discovered  weevil  in  their  wheat,  and 
requested  him  to  take  his  wheat  out  of  the 
elevator  before  it  became  infected.  It  waa 
customary  to  move  all  the  wheat  in  the  ele- 
vator at  stated  times,  and  they  desired  to 
give  him  the  opportunity  to  take  his  wheat 
out  before  it  was  moved  again,  so  that 
there  would  be  less  danger  of  loss.  He  had 
the  same  trouble  at  his  mill.  It  was  a  bad 
year  for  weevil,  and  he  declined  to  take  the 
wheat  out,  insisting  that  they  should  keep 
it,  as  wheat  was  then  down  and  he  could 
not  sell  it  for  the  price  he  asked.  A  month 
or  so  after  this  they  found  that  the  weevil 
had  gotten  into  his  wheat  and  so  notified 
him.  He  then  requested  them  to  bring  him 
a  sample  of  his  wheat,  which  was  done,  and 
after  he  looked  at  the  sample  he  still  re- 
fused to  take  his  wheat  out,  saying  it  was 
not  hurt  much.  They  did  the  best  they 
could  with  the  wheat,  and,  he  still  refusing 
to  move  it,  they  finally  ran  it  out  into  a 
warehouse,  and  brought  this  suit  agaiiist 
him,  asking  the  court  to  make  the  proper 
orders  for  their  protection.  An  agreement 
waa  then  made  by  which  the  wheat  waa  sold, 
and  the  rights  of  the  parties  were  to  be  liti* 
gated  in  the  action.  There  was  a  loss  of 
sc^ething  over  $2,000  on  the  wheat;  and 
by  his  answer,  which  he  made  a  counter- 
claim, Carley  sought  to  hold  Offutt  &  Black- 
burn liable  for  the  injury  done  to  the  wheat 
by  the  weevil. 

There  was  some  conflict  in  the  testimony 
on  the  final  trial.  The  evidence  for  Carley 
tended  to  show  that  Offutt  &  Blackburn  did 
not  give  him  notice  of  the  condition  of  the 
wheat,  and  that  they  did  not  exercise  ordi- 
nary care  in  taking  care  of  it;  but  the 
weight  of  the  evidence  shows  the  facts  as 
above  stated.  The  court  instructed  the  jury 
in  substance:  (1)  That  they  should  find 
for  the  plaintiffs  the  amount  of  storage  due 
them  under  the  contract,  and,  if  it  was  nec- 
essary to  remove  the  wheat  from  the  ele- 
vator, and  they  gave  Carley  notice  to  re- 
move his  wlieat,  and  he  refused  to  remove  it 


1116 


KENTUCKY  COURT  OF  APPEALS. 


jAJf., 


in  a  reasonable  time,  the  jury  should  also 
allow  OfTutt  &  Blackburn  the  reasonable  ex- 
penses they  incurred  in  removing  the  wheat; 
(2)  that  if  Offutt  &  Blackburn  negligently 
stored  or  handled  the  wheat,  so  that  it  be- 

• 

came  infected  with  weevil,  they  should  find 
for  Carley  on  his  counterclaim  the  differ- 
ence between  the  market  value  of  the  wheat 
as  delivered  to  them  and  as  injured  by  the 
weevil;  (3)  that  they  should  offset  their 
findings  under  1  and  2,  and  find  a  verdict 
for  the  party  who  was  entitled  to  the  dif- 
ference; (4)  that  the  plaintiffs  were  bound 
to  use  such  care  as  an  ordinarily  careful 
and  prudent  person  engaged  in  the  business 
of  warehouseman  would  use  under  the  cir- 
cumstances, and  that  the  failure  to  use  such 
care  was  negligence.  Under  these  instruc- 
tions the  jury  found  for  Offutt  &  Blackburn, 
and  Carley  appeals.  ^ 

It  is  insisted  for  appellant  that  Offutt  & 
Blackburn  were  public  warehousemen;  that 
as  such  they  were  bound  to  receive  all  grain 
that  was  tendered  them,  and  that,  if  Carley 
had  taken  his  wheat  out  of  the  elevator,  he 
could  have  required  them  immediately  to 
receive  it  back;  and  that  therefore  he  was 
under  no  obligation  to  take  the  wheat  out 
of  the  elevator  when  notified  to  do  so.  It 
is  insisted  for  Offutt  &  Blackburn  that  they 
were  private  warehousemen;  that  by  the 
written  contract  they  agreed  to  put  Carley's 
wheat  in  a  special  bin  and  keep  it  at  so 
much  a  month,  and  that  therefore  they  could 
terminate  the  arrangement  at  any  time  on 
a  month's  notice.  We  do  not  find  it  neces- 
sary to  determine  whether  Offutt  &  Black- 
bum  were  public  or  private  warehousemen. 
In  either  event  they  were  not  insurers.  They 
were  only  bound  to  use  ordinary  care  to 
protect  the  property  committed  to  them. 
They  were  not  responsible  for  an  injury  to 
tlie  property  which  could  not  be  guarded 
against  by  ordinary  care.  Macklin  v.  Fra- 
zier,  9  Bush,  3;  30  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  4(1,  and  cases  cited;  American  Brew- 
ing Asso.  V.  Talbot,  141  Mo.  674,  64  Am. 
St.  Rep.  538,  42  S.  W.  679.  Thus,  it  has 
been  held  that,  if  the  contents  of  barrels 
stored  in  a  warehouse  have  been  diminished 
by  leakage,  the  warehQUscman  is  not  liable, 
unless  it  is  shown  that  the  loss  was  due  to 
his  negligence  (Taussig  v.  Bode,  134  Cal. 
200,  64  L.R.A.  774,  86  Am.  St.  Rep.  250,  66 
Pac.  259),  and  that  he  is  not  liable  for  in 
jury  from  rats,  when  he  has  taken  the 
proper  precautions  to  prevent  it  (Taylor  v. 
Sccrist,  2  Disney   [Ohio]   299). 

Carley's  wheat  was  not  mixed  with  other 
wheat  in  the  elevator.  It  was  kept  separate. 
When  it  was  discovered  that  weevil  had 
made  its  appearance  in  the  elevator,  it  was 
incumbent  on  the  owners  to  use  ordinary 
caro  to  eradicate  the  trouble  and  to  pre- 
i:;i  L.R.A.  (N.S.) 


vent  Its  being  communicated  to  Carley's 
wheat;  but  when  he  allowed  his  wheat  to 
remain  in  the  elevator  after  they  had  used 
all  the  precautions  th'ey  could  and  had  noti- 
fied him  of  the  trouble,  thus  giving  him  an 
opportunity  to  remove  hje  wheat  from  the 
danger,  he  cannot  complain  unless  they  aft«r 
this  failed  to  use  such  care  for  its  protec- 
tion as  may  be  expected  of  a  person  of  or- 
dinary prudence  under  the  circumstances.  If 
he  had  them  withdrawn  his  wheat  from 
the  elevator,  the  proof  is  clear  that  he  would 
have  sustained  no  substantial  loss.  The  loss 
which  followed  was  due  to  his  refusal  to  re- 
move his  wheat,  insisting  that  he  had  tlie 
right  to  allow  it  to  remain  and  require  Of- 
futt &  Blackburn  to  furnish  him  as  good 
wheat  when  demanded  as  he  had  put  in  the 
elevator.  The  written  contract  which  thev 
made  with  him  simply  bound  them  to  keep 
the  wheat  in  store  in  a  special  bin  and  de- 
liver it  to  him  on  demand.  The  law  add<?d 
to  the  written  contract  the  implied  under- 
taking that  they  would  use  ordinary  care 
in  keeping  it,  and  deliver  it  to  him  in  such 
a  conditi(Mi  as  it  would  be  if  kept  with  ordi- 
nary care.  The  law  did  not  make  them  in- 
surers that  the  wheat  would  remain  in  the 
condition  in  which  it  was  delivered  to  them, 
or  that  no  weevil  or  other  vermin  would 
get  into  it.  There  is  no  question  in  this  ense 
about  a  limitation  of  their  common-law  lia- 
bility. Their  common-law  liability  was 
simply  to  use  ordinary  care  in  keeping  the 
wheat.  If  Carley  had  withdrawn  his  wlicat 
from  the  elevator  after  it  became  infected 
with  weevil,  and  before  it  was  injured,  he 
could  not  have  required  them  to  receive  it 
back  from  iiim,  for  he  could  not  have  re- 
quired them  to  receive  into  the  elevator  in- 
fected wheat;  and  when  their  elevator  l>e- 
cajne  infected  with  weevil,  thev  had  tln» 
right  to  close  it,  whether  they  were  public 
or  private  warehousemen,  so  as  to  disinfect 
it,  for  in  its  infected  condition  it  was  not 
fit  to  be  used  for  the  purpose  for  which  it 
was  intended.  To  this  end  they  had  the 
right  to  require  all  wheat  in  it  to  be  removed 
by  the  owners  after  reasonable  notice  to  do 
so,  and,  when  Carley  failed  to  remove  bis 
wheat,  they  had  the  right  to  remove  it  and 
add  the  reasonable  cost  of  doing  so  to  their 
storage  charges.  They  could  not  properly 
put  other  wheat  into  it  when  thus  infectcni; 
and  when  all  the  wheat  except  his  was  re- 
moved, Carley  could  not  require  them  to 
keep  the  elevator  open  for  him  indefinitely. 
The  common  law  attaches  no  such  liability 
to  a  warehouseman's  contract.  Like  other 
contracts  for  an  indefinite  time,  the  contract 
of  a  warehouseman  mav  be  terminated  bv 
him  on  reasonable  notice,  and  a  public  ware- 
houseman, no  loss  than  a  private  cne,  may 
close  his  warehouse  to  all. 
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Section  4704,  Ky.  Stat.  (Russell's  Stat. 
§  2563),  only  contemplates  a  liability  for 
neglect  on  the  part  of  the  warehousemen  in 
cases  like  this.  Among  other  things  that 
section  provides :  "Any  warehouseman  guil- 
ty of  any  act  of  neglect,  the  effect  of  which 
is  to  depreciate  property  stored  in  a  ware- 
bouse  under  his  control,  shall  be  held  re- 
sponsible as  at  common  law.''  The  previous 
part  of  the  section,  as  to  notice  in  a  daily 
paper  if  the  grain  becomes  out  of  condition, 
only  applies  to  grain  that  is  not  stored  in 
a  separate  bin.  The  purpose  of  the  adver^ 
tisement  is  to  reach  the  owners  of  the  grain; 
but  when  the  grain  is  stored  in  a  separate 
bin,  and  the  owner  is  known,  as  in  this 
case,  this  part  of  the  section  has  no  appli- 
cation. 

There  was  no  substantial  error  in  the  ad- 
mission of  evidence,  the  case  was  fairly  sub- 
mitted to  the  jury  by  the  instructions,  and 
the  great  weight  of  the  testimony  sustains 
their  verdict.  On  the  whole  case,  we  see  no 
reason  for  disturbing  the  judgment. 

Judgment  affirmed. 


WASHINGTON  SUPRILMC  COURT. 

EDITH  KRIEG,  Respt, 

V. 

JAMES    HAMILTON    LEWIS    and    Wife, 

Appts. 

(—  Waah.  — ,  105  Pac.  483.) 

Homestead  —  commanity  —  state  law. 

J^and  acquired  by  a  married  man  under  the 
homestead  laws  of  the  United  States  be- 
comes subject  to  the  community  laws  of  the 
state  where  it  is  located,  and,  upon  the 
death  of  the  wife,  the  descent  of  her  inter- 
est will  be  governed  by  its  laws. 

(December  6,  1009.) 


APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  San  Juan 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  an  undivided  one-half  in- 
terest in  certain  lands.    Affirmed. 

The  facts  are  stated  in  the  opinion.  \ 

Mr.  James  B.  Howe,  for  appellants: 

The  title  conveyed  by  the  patent  of  the 
United  States  to  the  plaintiff's  father  did 
not  depend  upon  the  laws  of  the  state  of 
Washington,  but  depended  upon  the  law  of 
the  United  States. 

McCune  v.  Essig,  199  U.  S.  382,  50  L.  ed. 
237,  26  Sup.  Ct.  Rep.  78;  Hall  v.  Hall,  41 
Wash.  186,  111  Am.  St.  Rep.  1016,  83  Pac. 
108;  Cunningham  v.  Krutz,  41  Wash.  190, 
7  L.R.A.(N.S.  )967,  83  Pac.  109. 

Messrs.  Ij.  J.  Irwin  and  Marion  Ed- 
wards, for  respondent: 

Land  acquired  under  public  grants  impos- 
ing Bom6  burden  by  way  of  consideration 
and  as  a  condition  precedent  becomes  com- 
munity property  when  taken  by  a  married 
man. 

Scott  V.  Ward,  13  Cal.  459;  Crochet  v.  Mc- 
Camant,  110  La.  1»  114  Am.  St.  Rep.  538, 
40  So.  474. 

Ditnbi^r,  J.,  delivered  the  opinion  of  the 
court: 

The  material  findings  of  fact,  which  are 
not  excepted  to,  and  on  which  this  appeal 
is  based,  are,  briefly,  as  follows:  Martin 
Phillips,  and  his  wife,  Ellen,  were  married 
in  the  year  1872,  and  plaintiff,  their  only 
child,  was  born  August  13,  1884.  Said  Phil- 
lips, with  his  wife,  about  January  19,  1882, 
settled  and  took  up  his  residence  on  the  land 
in  controversy  in  this  action  while  the  land 
was  a  part  of  the  public  domain,  for  the 
purpose  of  making  the  same  their  home  and 
acquiring  title  thereto  under  the  homestead 
laws  of  tlie  United  States,  and  they  contin- 
ued to  reside  upon  said  lands  and  cultivated 
the  same  until  the  year  1888.    On  January 


Note.  —  AppUcabilitit  of  the  coinmunity' 
property  laws  of  tlie  state  to  real 
property  acquired  from  the  Federal 
government. 

This  note  does  not  include  cases  passing 
upon  the  jurisdiction  of  the  state  courts 
where  fraud  has  been  practised  upon  citi- 
zens of  the  state  in  the  procurement  by  other 
parties  of  a  patent  from  the  government. 

Although  the  courts  have  not  frequently 
had  occasion  to  pass  directly  upon  the  ques- 
tion whether,  after  the  title  to  public  lands 
passes  to  an  individual,  the  lands  become 
subject  to  the  community-property  laws  of 
the  state,  that  they  do  become  so  subject 
has  undoubtedly  been  assumed  in  many 
cases;  for  such  community  laws  have  un- 
questionably been  applied  many  times  to 
lands  which  were  obtained  from  the  Federal 
26  L.R.A.(N.S.) 


government,  through  the  homestead  laws  or 
otherwise,  without  the  question  presented  in 
the  foregoing  case  being  raised. 

No  attempt  has  been  made  to  gather  the 
cases  like  David  v.  Rickabaugh,  32  Iowa, 
540,  which,  in  disposing  of  questions  relat- 
ing to  public  lands,  said  incidentally  that 
public  lands  are  governed  by  the  regulations 
established  by  Congress  until  the  title  has 
finally  passed  from  the  government.  Such 
statements  are  merely  dicta  upon  the  ques- 
tion under  discussion,  although  perhaps 
they  are  some  authority  for  the  conclusion 
that  after  the  title  has  passed  from  the  gov- 
ernment to  an  individual,  the  lands  are  then 
subject  to  the  laws  and  regulations  of  the 
state. 

For  example  in  McCord  v.  Hill,  104  Wis. 
457,  80  N.  W.  735,  the  court  said:  "It  is 
only   after   the   United   States   has   parted 
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19,  1882,  Phillips  filed  his  application  to 
enter  said  lands  as  a  homestead,  complied 
with  the  homestead  laws  of  the  United 
States,  and  on  November  9,  1883,  commuted 
his  homestead  entry  by  making  cash  pay- 
ment, and  at  the  same  time  made  the  neces- 
sary proof  of  settlement,  residence,  and  cul- 
tivation, and  received  his  final  homestead 
certificate.  On  June  20,  1884,  patent  to 
said  lands  from  the  United  States  was  is- 
sued to  said  Phillips  under  the  homestead 
laws.  On  February  24,  1888,  while  Phillips 
and  his  wife  were  still  residing  upon  said 
lands,  the  said  Ellen  Phillips  died  intestate, 


leaving  surviving  her  her  said  husband, 
Martin  Phillips,  and  her  child,  Edith  Phil- 
lips, plaintiff  in  this  action,  but  no  other 
child  or  descendant  of  any  other  child. 
Thereafter  the  said  Martin  Phillips  married 
his  second  wife,  Susan  Phillips,  and  on  the 
16th  day  of  May,  1890,  said  Martin  Phil- 
lips and  Susan  Phillips,  by  deed  of  convey- 
ance dated  and  acknowledged  May  16,  1890, 
conveyed  to  the  defendant  James  Hamilton 
Lewis  the  lands  in  controversy  in  this  ac- 
tion. The  said  James  Hamilton  Lewis  has 
since  married  the  defendant  Rose  L.  Lewis. 
Upon  these  facts  the  court  found  as  conclu- 


with  its  title,  and  the  individual  has  be- 
come vested  with  it,  that  the  equities  on 
which  he  holds  it  may  be  enforced.  .  .  . 
Such  being  the  law,  a  complaint  which  seeks 
to  have  the  court  adjust  equities  between 
rival  claimants  to  government  land  is 
fatally  defective  if  it  fails  to  show  that  the 
title  has  become  vested  in  the  individual 
against  whom  it  is  sought  to  enforce  sup- 
posed equities." 

The  statement  in  Wilcox  y.  Jackson,  13 
Pet.  498,  10  L.  ed.  264,  which  is  cited  in 
Krieo  v.  Lewis,  that  whenever  the  title  to 
public  land  has  passed,  it  becomes  subject, 
like  all  other  property,  to  state  legislation, 
was  quoted  with  approval  in  Irvine  v. 
Marshall,  20  How.  658,  16  L.  ed.  094;  but 
in  both  of  these  cases  the  real  question  be- 
fore the  court  was  whether  or  not  the  title 
had  actually  passed. 

A  few  cases  have  passed  squarely  upon 
the  question,  and  upheld  the  decision  in 
Kbieg  v.  Lewis. 

Thus,  in  Curry  v.  Wilson  (Wash.)  107 
Pac.  3G7,  where  it  was  claimed  that,  aa  the 
government  had  given  a  patent  of  the  lands 
to  the  husband,  the  state  had  no  power  to 
say  that  the  land  belonged  to  anyone  other 
than  the  patentee,  the  court  said:  ''The 
right  of  the  state  to  fix  the  character  of 
property  acquired  by  its  citizens  and  the 
terms  under  which  it  sliall  be  holden  is  a 
right  of  sovereigrnty,  and  a  matter  in  which 
the  Congress  of  the  United  States  can  have 
no  concern." 

And  in  Jacobson  v.  Bunker  Hill  &  S.  Min. 
&  Concentrating  Co.  3  Idaho,  120,  28  Pac. 
396,  it  was  held  that  mining  property  ac- 
quired in  that  state  under  the  laws  of  the 
United  States  during  coverture  was  com- 
munity property.  The  court  stated  that  the 
question  was  a  novel  one  in  that  state. 

And  in  Kromer  v.  Friday,  10  Wash.  621, 
32  L.R.A.  671,  39  Pac.  229,  it  was  held  that 
land  obtained  under  a  homestead  claim  is, 
in  effect,  taken  by  purchase,  within  the  in- 
tent of  the  Washington  community-prop- 
erty laws,  so  that  the  wife  has  community 
rights  therein.  And  the  court  said  that 
this  view  was  adopted  in  the  case  of  Phil- 
brick  v.  Andrews,  8  Wash.  7,  35  Pac.  358, 
although  the  point  was  not  there  contested. 

In  the  Kromer  Case,  however,  it  is  to  be 
noted  that  there  was  no  dispute  as  to  wheth- 
er the  state  laws  or  the  Federal  laws  ap- 
26  L.R.A.(N.S.) 


plied,  but  the  question  was  merely  whether 
the  property  was  separate  or  community, 
withm  the  meaning  of  the  state  laws. 

In  the  following  cases  the  state  com- 
munity laws  were  applied  to  lands  acquired 
from  the  United  States,  the  only  question 
being  whether  the  land  was  community  or 
separate  property;  Lake  v.  Lake.  62  Cal. 
428;  Morgan  v.  Lones,  78  Cal.  68,  20  Pac. 
248,  second  appeal,  80  Cal.  317,  22  Pac 
253;  Morgan's  Succession,  12  La.  Ann.  163; 
Simien  v.  Perrodin,  35  La.  Ann.  931 ;  Gard- 
ner T.  Burkhart,  4  Tex.  Civ.  App.  590,  23 
S.  W.  709. 

In  a  few  cases  a  contrary  view  has  been 
taken,  but  these  decisions  turn  upon  the 
wording  of  the  act  of  Congress  under  which 
the  land  was  acquired. 

Thus,  where,  under  the  timber  act,  by 
which  the  purchaser  acquired  his  title  to  the 
land,  he  was  required  to  file  a  statement 
to  the  effect  that  the  title  acquired  would 
not,  in  whole  or  in  part,  inure  "to  the 
benefit  of  any  person  except  himself,"  the 
court  in  Gardner  v.  Port  Blakelv  Mill  Co. 
8  Wash.  1,  35  Pac.  402,  said:  "We  know 
of  no  case  where  the  point  in  question  haa 
been  decided,  but,  in  toe  light  of  the  provi- 
sion of  the  act  itself  and  the  practice  of 
the  government  in  allowing  husband  and 
wife  to  each  make  application  under  the 
act,  sufficient  authority  is  afforded,  in  our 
opinion,  for  holding  that  land  so  acquired 
is  the  separate  property  of  the  person  ac- 
quiring it;  and,  it  being  an  act  of  Congress, 
it  take  precedence  of  our  laws  relating  to 
the  acquisition  of  community  property." 

And  this  decision  was  held  to  be  conclu- 
sive   upon   a   similar   question.     James   v 
James,  51  Wash.  60,  97  Pac.  1113,  98  Pac 
1115. 

And  in  Harris  v.  Harris,  71  Cal.  314,  12 
Pac.  274,  it  was  held  that  where  the  neces- 
sary occupation  of  the  land  was  initiated 
by  a  woman  before  her  marriage,  and  com- 
pleted thereafter,  the  property  so  acquired 
became  the  separate  property  of  the  wife 
by  reason  of  the  pre-emption  laws,  which 
provided  that  if  she  made  any  agreement 
whereby  the  title  to  be  acquired  should  in- 
ure "in  whole  or  in  part  to  the  benefit  of 
any  person  except  herself,"  the  claim  should 
be  void. 

Section  2322  of  the  Revised  Statutes  oi 
the  United  States,  which  creates  the  right 
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sions  of  law  that  the  plaintiff,  Edith  Phil- 
lips, was  entitled  to  a  decree  declaring  that 
she  was  the  owner  of  an  undivided  one-half 
interest  in  the  above-described  land,  subject 
to  the  lien  in  favor  of  the  defendant  James 
Hamilton  Lewis  for  one  half  of  the  amount 
of  taxes  which  he  had  theretofore  paid,  with 
interest  thereon,  and  that  plaintiff  is  enti- 
tled to  have  said  lands  partitioned  and  her 
share  thereof  set  off  and  allotted  to  her  in 
severalty,  subject  to  the  Hen  of  said  James 
Hamilton  Lewis  for  said  taxes  and  interest 
aforesaid.     The  defendants  excepted  to  the 


conclusions  of  law,  and  appealed  from  the 
judgment  rendered. 

It  is  contended  by  the  appellants  that  the 
error  of  the  superior  court  consisted  in  as- 
suming that  the  title,  conveyed  by  the  pat- 
ent of  the  United  Sates  to  the  father  of  the 
respondent,  depended  upon  the  laws  of  the 
state  of  Washington, instead  of  upon  the  laws 
of  the  United  Statee.  If  such  construction  as 
this  was  placed  upon  the  laws  by  the  supe- 
rior court,  it  was  evidently  a  wrong  con- 
struction; but  such  is  not  the  case,  nor  was 
this  the  question  at  issue.     It  was  decided 


of  a  locator  of  mining  claims,  vests  the 
property  rights  of  the  claim  as  the  sole 
property  of  the  locator,  and  the  community 
laws  of  the  state  are  not  applicable  thereto. 
Phoenix  Min.  &  Mill.  Co.  v.  Scott,  20  Wash. 
48,  64  Pac.  777. 

A  royal  grant  or  gift  to  either  of  the 
spouses  did  not,  under  the  Spanish  laws,  pass 
into  the  community.  Wilkinson  v.  Ameri- 
can Iron  Mountain  Co.  20  Mo.  122. 

Land  granted  under  the  colonization  laws 
of  Mexico  to  married  men  become  their 
separate  property.  Scott  v.  Ward,  13  Cal. 
468;  Noe  v.  Card,  14  Cal.  676;  Fuller  v. 
Ferguson,  26  Cal.  646;  Wilson  v.  Castro,  31 
Cal.  433. 

A  Mexican  land  warrant  issued  by  the 
United  States  to  a  soldier  in  the  Mexican 
War  is  a  gift,  within  the  meaning  of  the 
statute  making  property  acquired  by  a  hus- 
band by  gift  after  marriage  his  separate 
property,  and  not  community  property. 
Hatch  V.  Ferguson,  33  L.R.A.  769,  15  C.  C. 
A.  201,  29  V.  S.  App.  661,  68  Fed.  43. 

The  decision  in  McCune  v.  Essig,  199  U. 
S.  382,  60  L.  ed.  237,  26  Sup.  Ct.  Rep.  78, 
which  is  cited  in  the  foregoing  opinion,  es- 
tablished the  doctrine  that  until  the  title 
to  a  homestead  is  complete,  the  law  of  the 
Federal  government  applies,  and  that  the 
doctrine  of  relation  cannot  successfully  be 
invoked  to  cenfer  any  right  or  interest  in 
the  land  under  the  operation  of  the  state 
laws  upon  the  heirs  of  a  deceased  member  of 
the  community,  as  agai/ist  the  survivor  to 
whom  the  patent  has  been  issued.  Other 
cases  upon  this  question  are  collected  in  a 
note  to  Cunningham  v.  Krutz,  7  L.R.A. 
(N.S.)  967;  but,  as  is  pointed  out  in  Krieq 
v.  Lewis,  those  cases  present  an  entirely 
different  question,  and  are  not  authority 
upon  the  question  under  discussion. 

A  number  of  cases  have  directly  held 
that  after  the  title  to  public  land  passes 
to  the  individual,  the  authority  of  the  gov- 
ernment ceases,  and  the  sovereignty  of  the 
state  immediately  attaches.  Although  those 
cases  do  not  involve  tenure  under  the  com- 
munity laws  of  state,  some  of  them  will  be 
(^ited.  as  the  holding  seems  broad  enough 
to  cover-  that  form  of  tenure. 

Thus,  in  Camp  v.  Smith,  2  Minn.  155, 
Gil.  131,  the  court  says:  "The  state  can 
never  concede  to  Congress  the  right  to  pre- 
scrible  to  the  actual  purchaser  of  public 
lands  within  their  limits,  the  mode,  man- 
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ner,  or  time  in  which  he  shall  enjoy  the  land 
purchased.  The  Federal  government  may 
regulate  the  terms  on  which  it  will  give 
land  to  the  citizen,  fix  the  price  for  which 
it  shall  be  sold,  and  give  preference  to  cer- 
tain purchasers,  but  when  the  terms  of  the 
gift  are  complied  with,  or  the  purchase 
money  paid,  the  gift  or  purchase  is  com- 
plete; Congress  has  then  exhausted  the 
power  over  the  public  lands  reserved  by  the 
Constitution  of  the  United  States,  and  the 
sovereignty  of  the  state  immediately  at- 
taches." 

And  in  State  t.  Bachelder,  6  Minn.  223, 
Gil.  178,  80  Am.  Dec.  410,  the  oourt  said 
that  the  moment  the  sale  by  the  United 
States  government  is  completed  and  the 
title  secured  by  the  purchaser,  the  land  en- 
ters into  the  general  mass  of  the  property 
of  the  state,  relieved  from  all  control  of 
the  Federal  government  whatsoever,  save 
such  as  is  incident  to  the  general  relation 
of  the  state  to  the  Federal  Union.  And  this 
decision  was  followed  in  State  v.  Stevens,  6 
Minn.  521,  Gil.  416,  in  which  the  same  ques- 
tions were  involved. 

So,  in  Cannon  v.  White,  16  La.  Ann.  86, 
it  was  held  when  the  title  to  the  land  in 
controversy  had  passed  from  Congress,  and 
the  land  no  longer  formed  part  of  the  pub- 
lic domain,  the  pretensions  of  the  litigants 
to  the  land  must  be  determined  by  the  state 
laws  and  judicature. 

So,  also,  in  Ott  v.  Soulard,  9  Mo.  581,  the 
court  held  that  when  a  right  or  title  to  land 
had  passed  from  the  government  to  individ- 
uals, the  state  courts  had  the  right  to  pro- 
tect the  individuals. 

And  in  Miller  v.  Donahue,  96  Wis.  498, 
71  N.  W.  900,  the  court  held  that,  upon  the 
issuance  of  the  patent,  the  land  became  sub- 
ject to  the  laws  of  the  state  in  relation  to 
taxation,  and  to  sale  and  conveyance  in  case 
of  nonpayment  of  taxes. 

Where  the  Federal  government  had  issued 
a  patent  upon  lands  the  title  to  which  had 
already  passed  to  another,  the  court  in  John- 
son V.  Fluetsch,  176  Mo.  452,  76  S.  W.  1005, 
said  that  when  the  title  passes  from  the  gov- 
ernment, the  state  courts  have  jurisdiction 
to  determine  the  controversy  between  the 
adverse  claimants  thereto.  And  this  deci- 
sion was  quoted  with  approval  and  followed 
in  Wilcox  v.  Phillips,  199  Mo.  288,  «7  S.  W. 
886. 
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in  McCune  v.  Essig,  199  U.  S.  382,  50  L.  ed. 
237,  26  Sup.  Ct.  Rep.  78,  which  case  is  re- 
lied upon  by  appellants,  that  the  interest 
which  arises  in  an  entryman  by  his  entry, 
who  can  fulfil  the  conditions  of  settlement 
and  proof  in  case  of  his  death,  and  to  whom 
the  title  passes,  depended  upon  the  laws  of 
the  United  States,  and  not  upon  the  state 
laws;  but  it  was  also  decided  in  that  case, 
sustaining  the  doctrine  announced  in  Wil- 
cox V.  Jackson,  13  Pet.  498,  10  L.  ed.  264, 
that,  wh(?never  the  question  is  whether  title 
to  land  which  had  been  the  property  of  the 
United    States    has    passed,  .  that    question 
must  be  resolved  by  the  laws  of  the  United 
States;  but  that  whenever,  according  to  those 
laws,  the  title  shall  have  passed,  then,  like  all 
other  property,  it  is  subject  to  state  legisla- 
tion.     In    that  case    the  plaintiff  was    the 
daughter  of  a  deceased   homestead   settler, 
who  died   shortly  after   the  homestead  en- 
try  and   long  before   the  time  elapsed  for 
final    proof,    and    before    final    proof    or 
issuance    of    patent,     the    claim    in     that 
case    being   that   the    patent   related    back 
to    the    homestead    filing,     and    the    doc- 
trine of  relation  was  denied  by  the  Supreme 
Court  in  that  case;  but  the  other  doctrine  is 
just  as  firmly  announced;   viz.,  that  when 
the  title  shall  have  passed  under  the  laws  of 
the  United  States,  it  is  then  subject  to  state 
legislation.     In  that  case  it  will  be  noticed 
that  there  was  no  community  in  existence  at 
the  time  the  proof  was  made  and  patent  is- 
sued, for  the  community  had  been  dissolved 
by  the  death  of  one  of  the  spouses;  but  in 
this  case,  by  virtue  of  the  laws  of  the  Unit- 
ed States,  title  passed  while  the  community 
was  in  existence.     The  United  States  had 
no  further  concern  in  relation  to  the  title 
of  the  property  after  it  had  established  it 
in  the  person  who  was  entitled  to  it  un- 
der the  laws  of  the  United  States,  and  when 
that  was  done  the  laws  of  the  state  operated 
upon  the  property,  and  the  legislature  was 
not  in  any  way  acting  in  contravention  of 
the  laws  of  the  United  States  when  it  under- 
took to  regulate  it  and  determine  its  owner- 
ship. 

The  cases  from  this  court  cited  by  the  ap- 
pellants, vis,,  Hall  V.  Hall,  41  Wash.  186, 
111  Am.  St.  Rep.  1016,  83  Pac.  ,  108,  and 
Cunningham  v.  Krutz,  41  Wash.  190,  7 
L.R.A.(N.S.)  967,  83  Pac.  109,  simply  fol- 
low the  rule  laid  down  in  McCune  v.  Essig, 
supra,  and  the  facts  in  those  cases  brought 
them  within  the  rule  there  announced,  the 
patent  having  issued  after  the  dissolution  of 
the  community.  This  question  has  been  gone 
into  at  length  by  the  cases  just  cited,  so 
20  L.R.A.(N.S.) 


that  it  will  not  be  necessary  to  discuss  again 
the  principles  there  announced. 
The  judgment  will  be  affirmed. 

Rudkin,   Ch.  J.,  and  Parker^  Mount, 
and  Crow,  JJ.,  concur. 


liOUISIANA  SUPREBfE  COURT. 

NEW  ENGLAND  MUTUAL  LIFE  INSUR- 
ANCE COMPANY,  Appt., 

V. 

BOARD  OF  ASSESSORS  et  aL 

(121*1^.  1067,  47  So.  27.) 

Taxation  —  bank  deposits  —  foreign  cor- 
poration. 

1.  Moneys  realized  in  the  course  of  a 
business  carried  on  in  this  state  by  a  for- 
eign corporation  through  a  local  agent,  and 
deposited  daily  in  one  of  the  banks  of  tliis 
state  for  transmission,  are  taxable  in  this 
state.  The  average  daily  balance  is  situated 
here,  and  is  taxable. 

Same  —  alternative  relief. 

2.  An  alternative  demand  for  reduction 
of  assessment  may  be  cumulated  with  a  de- 
mand for  cancelation. 

Same  —  recluction  —  anionnt  —  petition. 

3.  Plaintiff  cannot  ask  for  a  greater  rp- 
duction  than  that  prayed  for  in  the  peti- 
tion. 

(June  22,  1908.) 

ITeadnotes  by  Pbovostt,  J. 

Note.  —  Batik,  deposit  to  credit  of  non- 
resident of  the  state  as  subject  of 
local  property  taxation. 

The  general  question  as  to  when  a  debt 
may  have  a  situs  for  purposq^  of  taxation, 
apart  from  the  domicil  of  the  creditor,  is 
discussed  in  notes  to  Monongahela  River 
Consol.  Coal  &  Coke  Co.  v.  Board  of  Asses- 
sors, 2  L.R.A.(N.S.)  637,  and  Johnson 
County  V.  Hewitt,  14  L.R.A.(N.S.)  493.  As 
genera]  deposits  in  a  bank  to  the  credit  of 
nonresidents  represent,  not  tangible  prop- 
erty within  the  state,  but  a  mere  indebted- 
ness, it  is  clear  that  in  general,  and  in  the 
absence  of  any  circumstances,  other  than 
the  location  of  the  bank  (the  debtor)  with- 
in the  territorial  jurisdiction  of  the  taxin<; 
power,  to  give  them  a  local  situs,  they  fall 
within  the  general  principle  stated  in  those 
notes,  that  the  sole  situs  of  a  debt  for  the 
purposes  of  taxation  is  at  the  domicil  of 
the  creditor;  and  hence  are  not  subject  to 
local  taxation  in  the  state  where  the  bank  Is 
located.  Pyle  v.  Brenneman,  60  C.  C.  A. 
409,  122  Fed.  787;  Clason  v.  New  Orleans, 
46  La.  Ann.  1,  14  So.  306;  Pendleton  v. 
Com.   (Va.)   65  S.  E.  536. 

There  are  other  cases,  like  San  Francisco 
v.  Lux,  64  Cal.  481,  2  Pac.  254,  not  within 


t008. 


NEW  ENGLAND  MUX.  L.  INS.  CO.  ▼.  BOARD  OF  ASSESSORS. 


1121 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Civil  District  Court  for  the  Parish 
of  Orleans  in  defendants'  favor  in  an  action 
for  the  cancelation,  or  in  the  alternative 
for  the  reduction,  of  a  tax  assessment  on 
certain  bank  deposits.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dendgre  &  Blair  and  Henry  H. 
Chaff e,  for  appellant: 

The  only  cash  that  is  taxable  is  the  aver- 
age balance  in  bank  at  the  end  of  each 
day. 

Swift  &  Co.  V.  Board  of  Assessors,  115  La. 
321,  30  So.  1006. 

Ihe  bank  balance  is  only  in  the  state  tem- 
porarily, and  should  be  considered  as  be- 
ing in  transitu,  and  therefore  not  taxable. 

Clason  V.  New  Orleans,  46  La.  Ann.  1, 
14  So.  306. 


Mr.  Harry  P.  Snced,  with  Messrs.  F. 
O.  Zachari^,  George  H.  Terr  I  berry,  and 
H.  Garland  Dapr6,  for  appellees: 

The  plaintiff  is  estopped  from  asking  for- 
a  reduction  in  the  assessment  for  failure 
to  make  a  return. 

Welty,  Assessments,  p.  201,  §  159;  Hil- 
liard,  Taxn.  p.  321,  §  67,  note  2;  Desty, 
Taxn.  433,  453,  note  8;  Cooley,  Taxn.  3d 
cd.  619;  Gray,  Limitations  of  Taxing  Power, 
p.  604,  §  1218,  note  7a;  Glidden  v.  Harring- 
ton, 189  U.  S.  265,  47  L.  ed.  798,  23  Sup. 
Ct.  Rep.  574,  affirming,  179  Mass.  4S6,  8a 
Am,  St.  Rep.  613,  61  N.  E.  54;  Coventry  Co. 
V.  Assessors,  16  R.  I.  240,  14  Atl.  877;  Re 
Newport  Reading-Room,  21  R.  I.  443, » 44 
Atl.  511;  State,  Washington  Bldg.  &  L. 
Asso.  Prosecutor,  v.  Hornbacker,  42  N.  J. 
L.  635;  Griggsby  Constr.  Co.  v.  Freeman, 


the  scope  of  this  note,  which  support  this 
proposition  as  between  different  counties  in 
the  same  state. 

It  is  equally  clear,  however,  that  under 
some  circumstances  they  fall  within  the 
exception  to  that  general  principle,  which  ob- 
tains when  credits  belonging  to  nonresidents 
are  held  within  the  state  for  purposes  of  in- 
vestment or  reinvestment,  or  for  use  in  a 
business  conducted  within  the  state. 

The  real  question  involved,  therefore,  is 
What  circumstances  are  necessary  to  give 
such  deposits  a  local  aitua  for  taxation, 
apart  from  the  domicil  of  the  owner? 

The  decision  in  New  England  Mut.  L. 
Ins.  Co.  v.  Board  of  Assessors  seems  to 
carry  the  doctrine  of  local  aitua  somewhat 
beyond  the  point  indicated  by  the  majority 
of  the  cases  dealing  with  credits  due  to 
nonresidents,  since  the  deposits  which  were 
there  held  subject  to  local  taxation  were 
made  simply  for  convenience  of  transmis- 
sion, and  so  far  as  appears  were  not  in- 
tended to  be,  and  were  not  in  fact,  drawn 
against  for  any  purposes  of  the  business 
in  Louisiana. 

A  contrary  conclusion  upon  a  very  similar 
state  of  fact  was  reached  by  the  Federal 
court  sitting  in  Louisiana,  in  New  York  L. 
Ins.  Co.  v.  Board  of  Assessors,  158  Fed. 
462,  holding  that  average  balances  repre- 
senting premiums  collected  for  a  New  York 
life  insurance  company,  deposited  in  a  New 
Orleans  bank  for  transmission  only,-^a 
statement  of  the  day's  deposits  being  mailed 
every  evening  from  the  New  Orleans  olTice 
to  the  New  York  office,  and  a  draft  being 
drawn  by  the  New  York  office  on  Thursday 
of  each  week  for  the  entire  amount  of  tlie 
account  as  shown  in  the  daily  statements  of 
the  past  week,  and  no  one  having  tlie  right 
to  draw  upon  the  account  for  use  in  con- 
nection with  the  local  business, — were  not 
taxable  in  Louisiana.  Perhaps,  however, 
the  circumstance  that  the  entire  amount 
was  drawn  each  week  is  sufficient  to  dis- 
tinguish this  case. 

A  case  very  much  like  the  Federal  case, 
both    in    its    facts    and    its    conclusion,    is 


V.  Newark,  62  N.  J.  L.  74,  40  Atl.  573,  hold- 
ing that  moneys  averaging  the  weekly 
amount  of  $4,500,  belonging  to  a  New  York 
life  insurance  company,  representing  pre- 
miums collected  on  policies,  deposited  in  a 
New  Jersey  bank  in  the  name  of  a  local 
superintendent  for  the  company,  were  not 
subject  to  taxation,  either  as  the  personal 
property  of  the  superintendent  or  of  the 
company,  it  appearing  that,  at  the  end  of 
each  week,  the  superintendent  transmitted 
the  entire  amount  of  money  so  collected  and 
deposited  by  his  check,  to  the  company  at 
its  home  office  in  New  York,  no  use  what- 
ever being  made  of  such  money  in  New  Jer- 
sey. 

Formerly,  the  courts  of  Louisiana  were 
less  inclined  than  now  to  assign  a  IocmI 
situs  for  taxation  to  deposits  to  the  credit 
of  a  nonresident. 

Thus,  in  Clason  v.  New  Orleans,  46  La. 
Ann.  1,  14  So.  306,  money  standing  to  the 
credit  of  a  nonresident  firm  on  the  books  of 
a  New  Orleans  bank  was  held  not  subject 
to  taxation  in  Louisiana,  it  appearing  that 
the  only  business  done  for  the  firm  in  that 
state  was  the  purchase  of  cotton  and  its 
shipment  thence  to  the  house,  and  that  the 
local  agent,  in  paying  for  the  cotton,  was  ac- 
customed to  draw  bills  of  exchange  which  he 
deposited  in  bank  and  against  which  h3 
drew  checks,  though  he  sometimes  sold  the 
exchange  to  parties  other  than  the  bank, 
the  proceeds  in  that  event  being  deposited 
in  the  bank  to  the  credit  of  the  firm,  and 
checks  drawn  against  the  same  to  pay  for 
the  cotton.  The  court  said  that  it  could 
not  distinguish  between  the  debt  due  to  tin) 
foreign  firm  by  a  bank  as  arising  from  a  do- 
posit  to  the  credit  of  the  firm  in  money 
and  that  di^  to  it  from  any  other  cause. 
This  case^  however,  has  been  distinguished 
and  liixnfed  if  not  overruled,  by  later  cases. 

Thus,  Parker  v.  Strauss,  49  La.  Ann.  1173, 
22  So.  329,  it  was  held  that  cash  in  bank 
to  the  credit  of  a  foreign  firm  which  con- 
ducted a  large  business  in  the  city  of  New 
Orleans  as  cotton  buyers  was  subject  to 
taxation,  it  appearing  that  the  firm  had  a 


State,  Metropolitan  L.  Ins.  Co.,  Prosecutor,    local  office,  that  the  cotton  purchased  was 
26  L.R.A.(N.S.)  71 
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108  La.  437,  68  L.R.A.  349,  32  So.  399; 
Santa  Clara  County  v.  Southern  P.  R.  Co. 
9  Sawy.  1G5,  18  Fed.  410;  Sanford  v.  Poe, 
CO  L.R.A.  041,  16  C.  C.  A.  305,  37  U.  S.  App. 
378,  69  Fed.  552;  Hagar  v.  Reclamation 
Dist.  No.  108,  111  U.  S.  710,  28  L.  ed.  672, 
4  Sup.  Ct.  Rep.  663. 

Ppovosty,    J.,   delivered   the    opinion   of 
the  court: 
The  plaintiff  company  ia  a  corporation 


created  under  the  laws  of  Massachusetts. 
It  is  domiciled  in  Boston,  and  does  a  life 
insurance  business  in  this  state  through  a 
local  agent.  For  the  year  190G  it  was  as- 
sessed as  follows:  "Money  in  possession  on 
deposit  or  in  hand  $4,000." 

It  contests  the  assessment  on  the  ground 
that  it  has  no  money  in  this  state,  e\c;'pt 
such  as  is  in  course  of  transmission,  and 
therefore  not  situated  in  this  state,  and, 
in  consequence,  not  taxable  in  this  state; 


shipped  to  the  firm,  bills  of  exchange  drawn 
t>n  them  negotiated,  and  funds  thus  pro- 
vided to  pay  for  the  cotton  purchased.  It 
was  also  stated  immediately  following  the 
stivtement  as  to  the  method  of  paying  for 
the  cotton,  that  the  firm  had  a  bank  account 
in  which  they  deposited  the  proceeds  of 
the  exchange,  and  checked  on  it  for  pur- 
poses incident  to  the  business  conducted  in 
the  state,  as  well  as  for  remittances  to  the 
firm  at  its  foreign  domicil.  Whether  the 
"purposes"  meant  were  merely  those  al- 
ready referred  to,  or  included  other  pur- 
poses, is  not  clear.  If  the  former,  it  is  not 
apparent  how  the  case  is  to  be  distinguished 
from  the  Clason  Case.  In  reply  to  the 
citation  of  that  case  by  the  parties  contest- 
ing the  tax,  the  court  merely  said  that  the 
decision  in  Liverpool  &  L.  &  6.  Ins.  Co.  v. 
Board  of  Assessors,  44  La.  Ann.  700,  16 
L.R.A.  56,  11  So.  91  (not  involving  a  bank 
deposit)  was  of  more  direct  application,  and 
further  remarked  that  the  principle  of  the 
decision  in  the  Bluefield  Case,  infra,  ap- 
plied to  the  case  at  bar.  The  court  add- 
ed: "We  cannot  hold  that  cash  thus  liable 
to  taxation  is  exempted  because,  for  con- 
venience, it  is  deposited  in  bank  and  checked 
on  by  the  owner.  It  would  be  a  strain 
to  apply  to  the  deposited  cash  the  exemp- 
tion from  taxation  accorded  to  debts  in  their 
ordinary  significance  due  to  the  foreign  cred- 
itor." 

In  the  Bluefields  Banana  Co.  ▼.  Board 
of  Assessors,  49  La.  Ann.  43,  21  So. 
627  (referred  to  in  the  last  case),  a 
foreign  corporation  hi^d  a  local  agent  in 
New  Orleans  who  received  and  sold  fruit, 
and  received  the  price  for  the  same,  part 
of  the  proceeds  being  withheld  in  his 
hands  for  purposes  incidental  to  the  pros- 
ecution of  the  business,  and  part  de- 
posited to  the  credit  of  the  company  sub- 
ject to  the  check  of  the  local  agent.  It  was 
also  stated  that  the  company  transacted 
business  in  New  Orleans  precisely  as  did 
resident  business  men  and  firms.  It  was 
held  that  the  cash  in  bank  to  the  credit  of 
the  firm  was  subject  to  assessment.  The 
court  said  that  the  decision  in  the  Clason 
Case  rested  upon  the  special  facts  involved 
in  that  case.  It  added  that  the  unconstitu- 
tionality of  the  act  was  not  pleaded,  and 
that  it  saw  no  unconstitutional  feature  in 
it;  that  the  rule  tnobilia  seqtinntur  person- 
am is  a  fiction  of  law,  not  resting  of  itself 
upon  any  constitutional  foundation,  and  giv- 
ing way  before  express  laws  destroying  it  in 
any  given  case  where  constitutional  require- 
ments themselves  do  not  stand  in  the  way.' 
20  L.R.A.(N.S.) 


So,  money  belonging  to  a  nonresident, 
collected  as  interest  and  principal  of  notes, 
mortgages,  and  other  securities  kept  within 
the  state,  and  deposited  within  one  of  the 
banks  of  the  state  for  use  and  reinvestment, 
is  taxable,  under  the-  Louisiana  statute  de- 
claring that  all  bills  receivable  or  credits 
belonging  to  a  nonresident  within  the  state 
are  assessable  within  the  state  and  at  the 
business  domicil  of  such  nonresident,  his 
agent,  or  representative.  New  Orleans  v. 
Stempel,  175  U.  S.  309,  44  L.  ed.  174,  20 
Sup.  Ct.  Rep.  110  (reversing  decree  of  Unit- 
ed States  circuit  court. 

Money  on  deposit  in  local  banks  at  the 
assessing  dates,  representing  the  income 
from  a  local  branch  of  a  mercantile  agency 
whose  principal  office  and  managing  trust- 
ees were  located  in  another  state,  was  held 
subject  to  taxation,  under  the  Kentucky 
statute  declaring  that  all  personal  estate 
within  the  state  shall  be  subject  to  taxa- 
tion, notwithstanding  that  the  statute  was» 
construed  not  to  apply  to  property  of  non- 
residents when  in  the  state  temporarily, 
and  notwithstanding  that  balances  over  cur- 
rent expenses  were  remitted  monthly  to 
the  New  York  office.  It  appeared  in  this 
case,  as  one  of  the  circumstances  tending  to 
show  that  the  property  in  question  was  not 
merely  temporarily  within  the  state,  that 
the  income  from  the  local  office  was  about 
$40,000  annually.  Com.  v.  R.  G.  Dun  &  Co- 
126  Kv.  108,  10  L.R.A.(N.S.)  920,  102  S. 
W.  859. 

The  notes  referred  to  at  the  beginning  of 
the  present  note  may  be  consulted  for  fur- 
ther discussion  as  to  the  circumstanc«»s  un- 
der which  credits  owned  by  nonresidents 
may  be  assigned  a  local  situs  for  taxation 

Cases  like  Blackstone  v.  Miller,  188  U.  S 
189,  47  L.  ed.  439,  23  Sup.  Ct  Rep.  277,  and 
Re  Houdaver,  150  N.  Y.  37,  34  L.R.A.  235. 
55  Am.  St.  Rep.  642,  44  N.  E.  718,  holding 
that  a  succession  or  transfer  tax  may  be 
exacted  in  respect  of  a  deposit  in  a  local 
bank  to  the  credit  of  a  nonresident  estate, 
as  "property  within  the  state,"  are  not 
within  the  scope  of  this  note,  as  the  subject 
of  the  tax  is  the  transfer  or  succession,  and 
not  the  property. 

Cases  like  People  ex  rel.  Burke  v.  Wells, 
184  N.  Y.  275,  12  L.R.A. (N.S.)  905,  121 
Am.  St.  Rep.  840,  77  N.  E.  19,  holding  that 
bank  deposits  to  the  credit  of  foreign  cor- 
porations doing  business  within  the  state 
are  subject  to  taxation  as  capital  employed 
within  the  state  are  also  beyond  the  scope 
of  this  note. 
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also,  on  the  ground  that  the  asscBsment  is 
at  all  events  excessive.  It  prays  fur  can- 
celation, and  in  the  alternative  for  reduc- 
tion to  $689.17. 

The  facts  are  these:  The  premiums  col- 
lected by  the  local  agent  for  the  plaintiff 
company  are  deposited  in  bank  daily  as 
collected,  to  the  credit  of  an  account  kept 
in  the  name  of  "Horace  P.  McLean,  General 
Agent."  They  are  remitted  to  the  home 
company  weekly,  not  integrally,  however. 
A  balance  is  always  maintained  to  the 
credit  of  the  account.  The  amount  of  this 
balance  is  not  proved.  The  general  agent, 
the  only  witness  examined,  was  unable  to 
say  what  it  was. 

We  think  these  bank  deposits  are  taxable. 
This  money  has  been  realized  in  the  course 
of  a  business  done  in  this  state.  General 
Electric  Ck>.  v.  Board  of  Assessors, 
(recently  decided )»  121  La.  116,  46 
So.  122.  In  that  respect  it  is  dis- 
tinguishable from  the  bank  deposits  in- 
volved in  the  case  of  Clason  v.  New  Orleans, 
46  La.  Ann.  1,  14  So.  306.  It  cannot  be 
said  to  be  transient,  since  Uie  average 
amount  is  constantly  here,  und  what  is  as- 
sessed is  this  average  amount,  and  not  the 
amount  on  deposit  at  any  particular  time. 
Section. 7,  Revenue  Law  (Act  No.  170,  p. 
350,  of  1808).  The  constantly  flowing  river 
is  as  permanent  as  the  fixed  mountain. 

The  amount  of  this  average  was  sought 
to  be  proved  in  support  of  the  demand  for 
reduction  of  the  assessment;  but  the  evi- 
dence was  ruled  out,  on  the  ground  that  a 
suit  for  reduction  cannot  be  Joined  by  way 
of  alternative  to  a  suit  for  cancelation; 
also,  on  the  ground  that  the  plaintiff,  not 
having  made  a  return  of  its  property  to 
the  board  of  assessors,  as  required  by  law, 
was  estopped,  under  §  25  of  the  Revenue 
Law  (Act  No.  170,  p.  360,  of  1898),  from 
contesting  the  amount  of  the  assessment. 

No  reason  is  suggested  for  the  ruling  sus- 
taining the  first  ground,  and  we  cannot 
think  of  any.  The  second  ground  was  im- 
properly sustained,  since  the  estoppel  in 
question  was  not  pleaded.  The  contention 
that  the  making  of  the  objection  was  in  it- 
self a  sufficient  pleading  of  the  estoppel  can 
hardly  be  serious. 

For  taking  evidence  on  the  demand  in  re- 
duction, the  case  will  have  to  be  remanded. 

Defendant  contends  that  plaintiff  is  es- 
topped from  asking  for  a  greater  reduc- 
tion than  that  asked  for  in  the  petition,  or 
for  a  reduction  below  the  amount  named  in 
the  application  for  cancelation  addressed 
to  the  defendant  board.  This  contention  is 
good  as  to  the  petition.  No  greater  relief 
can  be  given  plaintiff  than  that  asked  for 
in  the  petition.  But  in  the  application  for 
cancelation  plaintiff  did  not  fix  any  particu- 
26  L.R.A.(NJS.) 


lar  amount,  but  merely  stated,  not  with  a 
view  to  reduction  (there  was  no  prayer  for 
reduction),  but  merely  by  way  of  argument 
in  support  of  the  application  for  cancelation, 
that  "there  never  is  $4,000  in  bank;  scarce- 
ly ever  more  than  $2,000.'*  This  is  very 
far  from  being  an  admission  that  the  aver-- 
age  amount  of  the  bank  account  throughout 
the  year  was  $2,000. 

Judgment  set  aside,  suit  for  cancelation 
of  assessment  dismissed,  and  case  remanded 
for  the  restricted  purpose  of  trial  of  the 
demand  for  reduction  on  the  present  plead; 
ings.  Defendant  to  pay  costs  of  appeal; 
other  costs  to  abide  result  of  suit. 

BreauZy  Ch.  J.,  concurs. 


WASHINGTON  SUPREME  COURT. 

STATE  OF  WASHINGTON,  Respt, 

v. 

SYLVESTER  KEPHART,  Appt. 

(—  Wash.  — ,  106  Pac.  165. ) 

Witness  —  husband  and  wife  —  burning 
^vife*8  building. 

A  provision  in  a  statute  forbidding  a  wifo 
to  testify  against  her  husband,  that  it  shall 
not  apply  to  a  criminal  action,  or  proceed- 
ing for  a  crime  committed  by  one  against 
the  other,  does  not  operate  to  render  the 
wife  a  competent  witness  in  a  proceeding 
against  him  for  burning  her  buildings. 

(January  8,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of    the    Superior    Court    for    Douglas 
County  convicting  him  of  arson.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Section  5904,  2  Ballinger's  Anno.   Codes 
&  Statutes,  provides  that  "the  following  per- 

Noto.  —  A  search  reveals  no  other  re- 
ported cases  passing  upon  the  question  of  the 
competency  of  one  spouse  as  a  witness 
against  the  other  in  the  prosecution  of  the 
latter  for  arson  in  setting  fire  to  the  for- 
mer's property. 

Hutchason  v.  State,  67  Ind.  449;  Byrd  v. 
State,  57  Miss.  243,  34  Am.  Rep.  440;  and 
Ray  V.  State,  43  Tex.  Crim.  Rep.  234,  64  S. 
W.'  1057,  were  prosecutions  for  arson  in 
which  the  competency  of  a  spouse  as  a  wit- 
ness was  decided,  but  the  pi'operty  burned 
belonged  to  third  parties. 

Upon  the  general  question  of  the  com- 
ix?tency  of  a  husband  or  wife  as  a  witness 
against  the  other  in  criminal  prosecutions, 
see  notes  to  State  v.  Wood  row,  2  L.R.A. 
(N.S.)  862,  and  State  v.  Orth,  22  L.R.A. 
(N.S.)  240. 

Arson  by  one  spouse  burning  the  property 
of  another  ift  the  subject  of  the  note  ap- 
pended to  State  V.  Shaw,  21  L.R.A.  (N.S.)  27. 
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sons  shall  not  he  examined  as  witnesses:  1 
A  husband  shall  not  be  examined  for  or 
against  his  wife,  without  the  consent  of  the 
wife,  nor  a  wife  for  or  against  her  husbanil 
without  the  consent  of  the  husband;  nor 
shall,  either,  during  marriage  or  afterwards, 
without  the  consent  of  the  other,  be  ex- 
amined as  to  any  communication  made  by 
one  or  the  other  during  marriage,  liut  this 
exception  shall  not  apply  to  a  civil  action 
or  proceeding  by  one  against  the  other,  nor 
,x  to  a  criminal  action  or  proceeding  for  a 
trime  committed  by  one  against  the  other." 

Messrs.  1¥.  J.  Canton  and  Reneau  & 
Clapp,  for  appellant: 

Arson  is  a  distinct  offense  against  the 
structure  or  property,  and  not  in  any  man- 
ner a  crime  against  the  person. 

McClaine  v.  Territory,  1  Wash.  345,  25 
Pac.  453;  State  v.  Biles,  6  Wash.  186,  33 
Pac.  347. 

Tlie  testimony  of  the  wife  was  incompe- 
tent. 

Basset t  v.  United  States,  137  U.  S.  490, 
34  L.  ed.  702,  11  Sup.  Ct.  Rep.  105;  State 
V.  Kniffen,  44  Wash.  485,  120  Am.  St.  Rep. 
3009,  87  Pac.  837,  12  A.  &  E.  Ann.  Cas.  313; 
People  V.  Langtree,  64  Cal.  259,  30  Pac.  813. 

The  act  is  simply  declaratory  of  what 
the  law  would  be  if  there  were  no  codes. 

People  V.  Mullings,  83  Cal.  338,  17  Am. 
St.  Rep.  223,  23  Pac.  220. 
'  At  common  law  neither  husband  nor  wife 
was  a  competent  witness  in  a  criminal  ac- 
tion against  the  other,  except  in  cases  of 
personal  violence,  by  the  one  upon  the  other. 

Stein  V.  Bowman,  13  Pet.  200,  222,  30  L. 
ed.  129,  135. 

Mr.  Sam  B.  Hill,  for  respondent: 

Tlie  statute  is  not  declaratory  of  the  com- 
mon law. 

13  Cyc.  Law  &  Proc.  p.  430;  26  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  529;  Murphy  v. 
Gancy,  23  Utah,  633,  60  Pac.  190;  Dumas 
V.  State,  14  Tex.  App.  404,  40  Am.  Rep. 
241;  Frankenthal  v.  Solomonson,  20  Wash. 
460,  44  L.R.A.  311,  72  Am.  St.  Rep.  316,  55 
Pac.  754;  30  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  959,  note  4;  People  v.  Langtree,  04  Cal. 
259,  30  Pac.  813;  McClaine  v.  Territoiy,  1 
Wash.  345,  25  Pac.  453;  Wigmore,  Ev.  §§ 
2228,  2245. 

Cliadwick,  J.,  delivered  the  opinion  of 
the  court: 

On  the  night  of  August  22,  1908,  a  barn 
belonging  to  Mildred  Jane  Kcphort  was 
burned.  Appellant,  the  husband  of  the  com- 
plaining witness,  was  arrested  on  the  next 
day,  and  was  thereafter  brought  to  trial. 
The  wife  was  sworn  as  a  witness,  and  testi- 
fied, over  the  objection  of  appellant,  the 
learned  trial  judge  observing:  *'Undcr  the 
26  L.R.A.  (N.S.) 


terms  of  our  statute  I  hold  the  true  rule  to 
be  that  where  the  husband  is  on  trial  for  an 
alleged  offense  which^  if  committed,  was  of 
such  a  nature  that  it  did  not  affect  the 
rights  of  the  wife  in  a  manner  different 
from  that  of  other  members  of  the  general 
body  of  society,  then  the  wife  is  not  a  com- 
petent witness  against  the  husband,  without 
his  consent.  But  in  all  cases  where  the 
offense  charged  is  of  such  a  nature  that,  if 
committed,  it  was  a  direct  and  specific  in- 
vasion of  the  wife's  personal  or  property 
rights,  then  the  wife  is  a  competent  witness 
against  her  husband."  A  careful  reading  of 
the  testimony  confirms  the  observation  of 
the  prosecuting  attorney  that,  without  the 
testimony  of  the  wife  of  the  defendant,  no 
conviction  can  be  had.  In  the  case  of  State 
V.  Kniffen,  44  Wash.  485,  120  Am.  St.  Rep. 
1009,  87  Pac.  837,  12  A.  &  E.  Ann.  Cas.  113, 
a  bigamy  case,  the  statute  (§  5004,  Balling- 
er's  Anno.  Codes  &  Statutes  [§  940,  Pierce's 
Code]),  which  disqualifies  a  wife  as  a  wit- 
ness against  her  husband,  was  under  con- 
sideration. After  noting  the  conflict  of  au- 
thority in  the  application  of  this  statu te* 
the  court  said:  "In  Bassett  v.  United 
States,  137  U.  S.  496,  34  L.  ed.  762.  il 
Sup.  Ct.  Rep.  165,  the  Supreme  Court  of  the 
United  States  considered  the  cases  cited 
above  from  Minnesota,  Texas,  Iowa,  and 
Nebraska,  and  concluded  that  a  statute 
similar  to  our  own  was  but  an  allirmation 
of  the  common-law  rule,  and  that  polygamy 
was  a  crime  against  the  marriage  relation, 
and  not  one  committed  by  one  spouse 
against  the  other.  While  much  may  be 
said  in  favor  of  the  position  that  bigamy, 
adultery,  and  kindred  crimes  are  committed 
by  one  spouse  against  the  other,  yet  the 
weight  of  authority  seems  to  be  opposed  to 
that  rule.  30  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  956.  We  therefore  feel  bound  to  hold 
that  in  this  case  the  court  erred  in  pennit- 
ting  the  first  wife  to  testify  against  lier 
accused  husband."  We  have  been  treated 
to  a  scholarly  discussion  of  this  subject 
by  the  prosecuting  attorney,  who  reviews 
the  history  of  our  statute,  and  undertakes 
to  make  plain  that  the  words,  "nor  in  a 
criminal  action  or  proceeding  for  a  crime 
committed  by  one  against  the  other,"  were 
used  advisedly,  and  with  intent  to  change 
the  rule  of  the  common  law  and  of  V.ie 
statutes  in  some  of  the  other  states  wherein 
it  is  expressly  provided  that  a  husband  or 
wife  shall  not  testify  for  or  against  each 
otlier,  "except  with  the  consent  of  both  or 
in  case  of  criminal  violence  upon  one  by 
the  otiier."  This  court,  in  company  with 
most  respectable  authority,  has  decided  that 
such  statutes  are  declaratory  of  the  com- 
mon law.  This  being  so,  tl'e  wife  could 
not  testify  in  any  case  to  which  the  hus- 
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band  was  a  party,  unless  tbe  caso  falls 
witliin  some  statutory  exception  to  the  rule 
itself. 

The  point  is  made  that  §§  7004  and  7008, 
Ballinger's  Anno.  Codes  &  Statutes  (§§ 
1697,  1601,  Pierce's  Code),  defining  the 
crime  of  arson,  and  providing  that  a  mar- 
ried woman  "who  shall  commit  the  crime 
.  .  .  may  be  convicted  thereof,  and  pun- 
ished therefor,  though  the  property  set  lire 
to  may  belong  partially  or  wholly  to  the 
husband,"  creates  an  exception.  It  is  said 
that  the  latter  section  makes  it  certain  that 
it  was  the  intention  of  the  Code  makers  to 
place  the  wife  upon  the  same  plane  of  crimi- 
nal responsibility  as  her  husband  for  every 
arson  committed  by  her,  and  that  the  ration- 
al conclusion  follows  that,  in  order  to  make 
the  statute  effective,  the  husband  must 
have  the  right  to  testify  against  the  wife, 
§  7098  working  as  it  were  an  implied  ex- 
ception to  §  5904,  and  that,  the  bar  being 
raised  in  such  cases  as  to  the  husband,  it 
was  of  course  raised  as  to  the  wife  when 
the  crime  was  committed  under  the  same 
circumstances.  Courts  are  not  warranted 
in  changing  rules  of  evidence  to  meet  some 
theory  of  the  law,  however  attractive  it  may 
be.  The  statute  relied  on  was  passed  be- 
cause it  was  held  in  the  case  of  R.  v. 
March,  1  Moody,  C.  C.  182,  that  a  wife 
was  not  guilty  of  the  crime  of  arson  when 
the  property  destroyed  belonged  to  her  hus- 
band. This  decision  has  no  foundation  in 
reason,  but  it  has  called  for  legislative  ex- 
pression in  most  of  the  states  where  the 
common  law  prevails.  The  decision  did  not 
nor  do  we  know  of  any  statute  enacted  be- 
cause of  it  which  makes  any  exception  to  tlie 
rule  of  evidence  which  we  now  have  before  us. 
Notwithstanding  the  engaging  argument 
made  by  Mr.  Wigmore  and  some  case  writ- 
ers to  which  we  have  been  referred,  that 
the  application  of  the  common-law  rule 
should  be  outlawed  by  reform,  courts  should 
not  lightly  throw  away  a  rule  which  is  the 
growth  of  a  practical  attempt  to  find  the 
truth,  in  favor  of  a  theory  based  upon  the 
independence  of  a  husband  and  wife  the 
one  of  the  othe'r.  If  there  is  any  reason 
for  tho  rule  except  in  the  cases  of  personal 
violence,  it  must  exist  in  all  cases,  for  the 
reason  underlying  it  rests,  not  upon  the 
character  of  the  case,  but  upon  the  relation 
of  the  parties.  As  Mr.  Green  leaf,  a  writer 
who  as  contradistinguished  from  Mr.  Wig- 
more  had  met  the  law  in  action,  and  is  re- 
garded as  at  least  equally  competent  as  an 
authority,  has  said:  "The  principle  of  the  ' 
26  LJLA.(N.S.) 


law  requires  its  application  in  all  cases 
in  which  the  interest  of  the  other  party  is 
involved.''  Exceptions  can  only  be  worked 
where,  as  was  said  by  Lord  Mansfield  in 
Bentley  v.  Cooke,  3  Dougl.  K.  B.  422,  there 
is  some  necessity,  ''not  a  general  ne- 
cessity, as,  wbere  no  other  witness 
can  be  had,  but  a  particular  necessity,  aa 
where,  for  instance,  the  wife  be  otherwise 
exposed  without  remedy  to  personal  in- 
jury." Public  policy  as  at  present  defined 
demands,  on  the  one  hand,  that  the  sanctity 
and  harmony  of  the  marital  relation  be 
preserved,  and,  on,  the  other,  it  insists  that 
one  spouse  shall  not  maintain  a  suit,  or, 
unless  within  a  recognized  exception,  be 
deprived  of  his  liberty  or  his  property  by 
the  testimony  of  the  other.  Experience  has 
taught  us  that  in  most  cases  where  the 
testimony  of  the  husband  or  wife  is  taken 
for  or  against  the  other,  the  truth  is  ob- 
scured and  justice  hoodwinked.  There  is 
nothing  more  dangerous  to  iruth  than  tes- 
timony prompted  by  conjugal  affection,  un- 
less it  be  the  echoes  of  a  shattered  home 
where  love  has  flown  and  hatred  broods  ex- 
pectant for  the  fray.  These  are  the  rea- 
sons underlying  the  common-law  rule, — a 
rule  wisely  fixed  to  meet  the  actual  ques- 
tions and  conditions  confronting  society  as 
well  as  the  courts.  It  may  be,  as  counsel 
says,  the  rubbish  of  antiquated  and  super- 
seded systems  of  jurisprudence,  but  the  time 
has  not  yet  come  when  we  can  with  safety 
substitute  for  the  opinions  of  the  sages  of 
the  law  the  vision  of  the  theorist,  based  up- 
on the  idea  that  husband  and  wife  are  above 
the  restraints  and  influences  of  affection, 
hope,  fear,  jealousy,  an'd  hatred, — emotions 
sustaining*  or  too  frequently  growing  out 
of  the  marriage  relation.  The  rule  nniy  be 
imperfect,  but  it  is  made  to  fit  the  imper- 
fections of  man,  and  has  been  found  to  be 
practical.  Though  justice  may  be  defeated 
in  the  few  cases,  it  is  subserved  in  the 
many.  We  h9ve  not  discussed  cases  in  this 
opinion.  The  rule  we  adhere  to  is  sus- 
tained by  an  overwhelming  weight  of  au- 
thority. They  may  be  found  in  the  en- 
cyclopedias, digests,  and  text-books.  The 
necessity  for  the  rule  is  familiar  to  every 
practitioner,  and  there  arc  few  judges  who 
will  require  any  authority  or  argument  to 
persuade  them  of  the  wisdom  of  the  com- 
mon-law rule. 
Reversed  and  remanded. 

Rndklfi,   Ch.   J.,   and  Fullerton,   Mor- 
ris, and  Gose,  J  J.,  concur. 
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RE    ESTATE    OF    GEORGE    HORN,    De- 
ceased. 


FRED  BARTO,  Plff.  in  Err. 

(—  Mich.  — ,  125  N.  W.  696.) 

Will  —  execution  ~  premature    signa- 
ture of  witness. 

That  one  of  the  witnesses  to  a  will  signH 
before  the  testator  does  not  invalidate  the 
instrument,  under  a  statute  requiring  signa- 
ture by  the  testator  and  subscription  in  the 
presence  of  the  testator'  by  two  or  more 
competent  witnesses,  where  the  whole  exe- 
cution of  the  instrument  was  part  of  one 
transaction,  and  testator  and  witness  all 
signed  in  the  presence  of  each  other. 

(April  1,  1910.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Probate  Court  admitting 
to  probate  the  will  of  George  Horn,  de- 
ceased.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  H.  Dohany  and  Charles 
E.  Dohany,  for  plaintiff  in  error: 

The  witness  Hawthorne  was  not  an  at- 
testing witness  as  required  by  statute. 

Schermerhorn  v.  Merritt,  123  Mich.  311, 
82  N.  W.  513,  83  N.  W.  405;  Marshall  v. 
Mason,  176  Mass.  217,  79  Am.  St.  Rep.  305, 
57  N.  E.  340;  Brooks  v.  Woodson,  87  Ga. 
380,  14  L.R.A.  160,  13  S.  E.  712;  Jackson 
▼.  Jackson,  39  N.  Y.  162;  Lacey  v.  Dobbs,  63 
N.  J.  Eq.  325,  55  L.R.A.  587,  92  Am.  St. 
Rep.  667,  50  Atl.  497 ;  Oldiug's  Case,  2  Curt. 


Eccl.  Rep.  865;  Byrd's  Case,  3  Curt.  Eccl. 
Rep.  117;  Cooper  v.  Bockett,  3  Curt.  Eccl. 
Rep.  648 ;  Shaw  v.  Neville,  1  Jur.  N.  S.  408 ; 
Ragland  v.  Huntingdon,  23  N.  C.  (1  Ired. 
L.)  663;  Sisters  of  Charity  v.  Kelly,  67  N. 
Y.  409 ;  Re  McMulkin,  6  Dem.  347 ;  Pearson 
V.  Pearson,  L.  R.  2  Prob.  k  Div.  451; 
Fischer  v.  Popham,  L.  R.  3  Prob.  &  Div. 
24G;  Mendell  v.  Dunbar,  169  Mass.  74,  61 
Am.   St.   Rep.   277,  47   N.  E.  402. 

A  subsequent  acknowledgment  or  ado|y- 
tion  by  an  attesting  witness  of  his  signa- 
ture cannot  be  held  sufficient  or  equivalent 
to  attestation  of  that  time,  where  his  sig- 
nature was  made  before  that  of  the  testator. 

Hindmarsh  v.  Charlton,  8  H.  L.  Gas.  100 ; 
Re  Cox,  46  N.  C.  (1  Jones,  L.)  321;  Chase 
v.  Kittredge,  11  Allen,  49,  87  Am.  Dec.  687. 

Messrs.  Bowen,  Douglas,  &  Eamau, 
for  defendant  in  error: 

The  order  of  signature  of  the  attesting 
witnesses  is  immaterial  where  all  is  part 
of  the  same  transaction. 

Gibson  v.  Nelson,  181  111.  122,  72  Am.  St. 
Rep.  254,  54  N.  E.  901;  O'Brien  v.  Galagher, 
25  Conn.  229;  Rosser  v.  Franklin,  6  Gmtt. 
1,  52  Am.  Dec.  97;  Miller  v.  McNeill,  35 
Pa.  217,  78  Am.  Dec.  333;  1  Redf.  Wills, 
p.  226;  Swift  v.  Wiley,  1  B.  Mon.  114; 
Sechrest  v.  Edwards,  4  Met.  (Ky.)  163; 
Upchurch  v.  Upchurch,  16  B.  Mon.  113; 
Kaufman  v.  Caughman,  49  S.  C.  159,  61  Am. 
St.  Rep.  808,  27  S.  E.  16;  29  Am.  &  £ng. 
Enc.  Law,  p.  210. 

McAlvay,  J.,  delivered  the  opinion  of 
the  court: 

Contestant  appealed  to  the  circuit  court 
of  Wayne  county  from  the  order  admitting 


Note, '^  Signature  of  witnesaen  to  will 
before  testator  eigne  it. 

This  note  is  supplementary  to  the  note 
to  Brooks  V.  Woodson,  14  L.R.A.  160,  which 
collects  the  earlier  cases  on  the  point. 

In  Lane  v.  Lane,  125  Ga.  386,  114  Am.  St. 
Rep.  207,  54  S.  £.  00,  5  A.  &  E.  Ann.  Cas. 
462,  the  court  adheres  to  its  former  deci- 
sions that  there  is  nothing  to  attest  until 
testator  has  signed  his  name,  and  that  it 
makes  no  difference  that  the  signin^^  and 
attestation  are  each  a  part  of  one  and  the 
same  transaction. 

And  this  was  the  position  taken  in  Mar- 
shall V.  Mason,  176  Mass.  216,  79  Am.  St. 
Rep.  305,  57  N.  E.  340,  following  its  former 
decisions,  and  stating  that  this  rule  is 
founded  on  good  sense  and  the  manifest  in- 
tention of  the  Massachusetts  statute. 

In  Lacev  v.  Dobbs,  63  N.  J.  Eq.  325,  55 
L.R.A.  580,  92  Am.  St.  Rep.  667,  50  Atl. 
497,  it  was  stated  that  the  New  Jersey  stat- 
ute with  reference  to  the  manner  of  execut- 
ing wills  was  more  stringent  than  the  Enpf- 
lish  statute  of  frauds.  And  it  was  held 
that,  under  the  former,  it  was  essential  to 
26  L.R.A.(N.S.) 


the  validity  of  a  will  that  everything  re- 
quired to  be  done  by  the  testator,  includ- 
ing his  signature  to  the  same,  should  pre- 
cede in  point  of  time  the  subscription  of 
the  testamentary  witnesses. 

In  Rugg  v.  Rugg,  21  Hun,  383,  affirmed 
in  83  N.  Y.  592,  it  was  assumed  that  the 
testator  must  sign  first. 

In  Cutler  v.  Cutler,  130  N.  C.  1,  57  L.R.A, 
209,  89  Am.  St.  Rep.  854,  40  S.  E.  689,  tlir 
court  said  it  was  certainly  awkward  and 
illogical  for  the  witnesses  to  sign  a  will 
before  the  testator  signed  it,  but  that  this 
would  not  invalidate  the  will  if  the  wit- 
nesses and  the  testator  signed  in  the  pres- 
ence of  each  other  as  a  part  of  one  and  the 
same  transaction. 

And  in  Re  Baldwin,  146  N.  C.  25,  125 
Am.  St.  Rep.  466,  59  S.  E.  163,  the  court 
said  that  this  is  a  reasonable  rule. 

This  was  the  rule  approved  and  followed 
in  Re  Shapter,  35  Colo.  678,  6  L.R.A.  (N.S.) 
575,  117  Am.  St.  Rep.  216,  85  Pac.  688,  and 
in  Gibson  v.  Nelson  and  Kaufman  v.  Caugh- 
man,  cited  and  sufficiently  set  out  in  Rs 
Horn. 
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to  probate  the  last  will  and  testament  of  de- 
ceased. A  trial  was  had  in  the  circuit  court, 
which  resulted  in  a  verdict  directed  for  pro- 
ponent. From  a  judgment  entered  upon 
such  verdict,  contestant  has  removed  the 
case  to  this  court  by  writ  of  error  for  re- 
view. 

The  sole  question  presented  In  the  ease 
is  whether  there  was  a  due  and  valid  exe- 
cution of  the  will  presented  for  probate. 
The  testator  died  October  12,  1906.  The 
will  was  executed  April  4,  1004.  The  tes- 
tator and  the  two  witnesses  to  the  will 
lived  in  the  township  of  Bedford,  Wayne 
county.  The  witness  John  W.  Hawthorne 
kept  a  country  hotel.  The  other  witness, 
Ansel  B.  Pierce,  was  a  farmer  and  a  notary 
public.  He  had  held  township  offices,  and 
was  accustomed  to  prepare  papers  for  peo- 
ple in  that  community.  On  April  4,  1904, 
Mr.  Pierce,  with  Mr.  Horn,  the  testator, 
came  to  the  hotel  of  Mr.  Hawthorne,  who 
had  known  Mr.  Horn  for  more  than  twenty 
years.  The  testator  was  a  farmer  and  very 
bright.  His  health  appeared  to  be  excellent. 
While  at  his  hotel  on  that  occasion,  Mr, 
Pierce  called  Hawthorne  to  come  and  wit- 
ness a  paper.  He  went  into  the  sitting 
room,  where  Pierce  and  Horn  were,  and 
Pierce  said  to  him  that  Mr.  Horn  had  made 
his  will,  and  wanted  him  to  sign  it  as  a 
witness.  Mr.  Horn  told  him  he  was  exe- 
cuting his  will.  He  testifies:  "I  signed  first. 
Mr.  Pierce  showed  me  where  to  sign.  Then 
Mr.  Horn  signed  next.  Then  Mr.  Pierce,  to 
the  best  of  my  recollecticm.  ...  I 
signed  first,  and  then  Mr.  Horn  made  his 
mark,  and  then  Mr.  Pierce  signed."  Tlie 
signature  of  Mr.  Horn  is  by  his  mark,  which 
this  witness  saw  him  make.  The  record 
shows  that  these  parties  were  together  dur- 
ing the  whole  time,  and  the  signing,  attest- 
ing, and  witnessing  of  this  will  was  one  con- 
tinuous transaction.  The  other  witness  to 
this  will,  Mr.  Pierce,  died  before  the  tes- 
tator. 

The  claimed  irregularity  in  this  execution 
is  the  signing  of  Hawthorne  as  a  witness 
before  the  testator  had  signed.  Tlie  record 
shows  that  the  other  witness  signed  immedi- 
ately after  the  testator.  Section  0266,  Comp. 
Laws  1897,  contains  the  statutory  provisions 
relative  to  the  execution  of  wills.  The  ma- 
terial portion  of  the  statute  reads:  "No  will 
made  within  this  state,  except  such  nun- 
cupative wills  as  are  mentioned  in  the  fol- 
lowing section,  shall  be  effectual  to  pass  any 
estate,  whether  real  or  personal,  nor  to 
charge  or  in  any  way  affect  the  same,  unless 
it  be  in  writing  and  signed  by  the  testator, 
or  by  some  person  in  his  presence  and  by  his 
express  direction,  and  attested  and  sub- 
scribed in  the  presence  of  the  testator  by 
two  or  more  competent  witnesses."  The  au- 
eo  L.rv.A.(N.S.) 


thorities  are  not  in  harmony  upon  the  ques- 
tion here  presented.  This  court  has  never 
passed  upon  it.  In  the  case  of  Schermer* 
horn  V.  Merritt,  123  Mich.  310,  82  N.  W. 
613,  83  N.  W.  405,  cited  as  authority  by 
contestant,  the  question  was  not  involved. 
An  examination  of  the  original  record  and 
briefs  discloses  quite  the  contrary.  The  v/it- 
nesses  to  the  claimed  will  signed  at  different 
times.  The  testatrix  and  the  two  alleged 
witnesses  never  met  together.  When  the 
first  witness  signed,  there  was  no  signature 
to  the  paper.  There  was  no  proof  that  her 
name  was  written  by  her  in  the  body  of 
the  instrument.  When  the  second  witness 
signed,  there  was  no  signature  to  the  will 
until  he  told  her  she  must  sign  it  at  the 
bottom  before  he  signed.  In  the  case  at  bar 
no  irregularity  in  the  matter  of  the  exe- 
cution of  the  will  is  claimed  except  the  or- 
der in  which  the  instrument  was  signed  by 
the  testator  and  one  witness.  We  find 
abundant  authority  holding  that,  in  the  ab- 
sence of  express  statutory  provision,  in  the 
execution,  attestation,  and  witnessing  of 
wills,  the  order  of  signature  is  immaterial, 
where  such  acts  are  a  part  of  one  contin- 
uous and  complete  transaction.  That  there 
is  a  line  of  authorities  holding  the  contrary 
doctrine  has  already  been  stated.  These  au- 
thorities will  be  discussed  later. 

Kentucky  was  among  the  first  of  the  Unit- 
ed States  to  hold  the  doctrine  that  the  or- 
der of  signing,  attesting,  and  witnessing  a 
will  was  not  material.  The  statute  of  that 
state  of  1797,  relative  to  the  execution,  at- 
testation, and  witnessing  of  wills,  contained 
like  provisions  with  the  same  statute  in  this 
state.  In  Swift  v.  Wiley,  1  B.  Mon.  114, 
the  court,  distinguishing  between  the  acts 
of  attestation  and  subscription  of  wills  by 
witnesses,  said:  "Attestation  is  the  act  of 
the  senses.  Subscription  is  the  act  of  the 
hand.  The  one  is  mental  the  other  mechan- 
ical, and  to  attest  a  will  is  to  know  that  it 
was  published  as  such,  .  .  .  but  to  sub- 
scribe a  paper  published  as  a  will  is  only  to 
write  on  the  same  paper  the  names  of  the 
witnesses  for  the  sole  purpose  of  identifica- 
tion. There  may  be  a  perfect  attestation  in 
fact  without  subscription.  But,  to  insure 
identity  and  prevent  the  fraudulent  substi- 
tution of  any  other  document  than  that 
which  had  been  published  and  attested,  the 
statute  providently  requires  the  attesting 
witnesses  to  subscribe  their  names  in  the 
presence  of  the  testator.  But  it  does  not 
prescribe  the  order  of  the  attestation  and 
the  subscription;  and  the  attestation  being 
intended  to  prove  that  a  will  had  been  pub- 
lished, but  the  subscription  being  required 
only  to  identify  the  document  which  had 
j  been  attested  as  a  will;  whether  the  one  or 
I  the  other  of  these  acts  shall  have  been  first 
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in  time  cannot  be  essential  to  the  objects 
of  the  statute  or  the  effect  of  the  publica- 
tion; nor  can  it  be  material  whether  the 
names  of  the  attesting  witnesses  or  that  of 
the  testator  shall  have  been  first  subscribed, 
if,  as  in  this  case,  those  witnesses  had  been 
present  when  the  testator  either  wrote  his 
name  or  acknowledged  it  as  his  signature, 
and,  being  called  on  for  that  purpose,  ac- 
tually witnessed  or  attested  that  fact.  Here, 
as  all  three  of  the  subscribing  witnesses 
were  present  at  the  final  publication  of  the 
will,  attested  the  fact  of  signing  and  pub- 
lishing by  the  testator,  and  either  then  sub- 
scribed or  acknowledged  the  subscription  of 
their  respective  names  on  the  same  paper,  so 
as  to  insure  the  identification  of  the  will  as 
then  published  and  attested,  every  purpose 
of  the  statute  has  been  fulfilled,  and  not 
even  a  letter  of  it  violated  or  disregarded. 
.  .  .  Indeed,  were  it  material,  we  might, 
with  obvious  truth  and  propriety,  consider 
the  subscription  of  the  names  of  the  three 
attesting  witnesses,  and  of  that  of  the  tes- 
tator as  one  continuous  series  of  acts  essen- 
tially indivisible  as  to  time;  the  two  first 
witnesses  having  remained  with  the  testator 
until  they  had  in  fact  attested  his  subscrip- 
tion and  that  of  the  third  witness,  and,  all 
being  present  and  attesting  altogether,  the 
final  act  of  publication  and  of  attestation 
and  subscription  as  to  each  and  all." 

A  case  quite  similar  to  the  case  at  bar 
was  decided  in  Virginia  in  1849.  The  briefs 
of  the  attorneys  are  exhaustive  and  worthy 
of  examination.  The  court  in  concluding  its 
opinion  said:  "And,  moreover,  tlie  fact 
whether  in  the  order  of  time  tlie  testatrix 
made  her  mark  before  or  after  the  subscrip- 
tion of  the  witnesses  is,  under  the  circum- 
stances, in  nowise  material,  insomuch  as  the 
whole  transaction  must  be  regarded  as  one 
continuous,  uninterrupted  act,  conducted 
and  completed  within  a  few  minutes,  while 
all  concerned  in  it  continued  present,  and 
during  the  unbroken  supervising  attesting 
Attention  of  the  subscribing  witnesses." 
Rosser  v.  Franklin,  6  Gratt.  1,  26,  52  Am. 
Dec.  07.  In  1850  the  same  rule  was  adopted 
in  Connecticut.  The  court  said:  "So  far  as 
tlie  question  has  been  noticed  in  the  Amer- 
ican courts,  the  inclination  seems  to  have 
been  to  consider  the  order  in  which  the  tes- 
tator and  the  witnesses  put  their  names  to 
the  will  as  immaterial,  provided  the  instru- 
ment is  in  all  other  respects  legally  exe- 
cuted. .  .  .  The  general  and  regular 
course  undoubtedly  is  for  the  testator,  in 
the  first  place,  to  sign  and  execute  the  will 
on  his  part,  and  then  call  upon  the  witnesses 
to  attest  the  execution  by  subscribing  their 
names.  But  where,  as  in  the  present  case, 
witnesses  are  called  to  attest  the  execution  of 
a  will,  and,  being  informed  what  the  instru- 
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ment  is,  subscribe  their  names  thereto  as 
witnesses,  and  the  testator  on  his  part,  and 
in  their  presence,  duly  executes  the  instru- 
ment as  his  will,  and  all  is  done  at  one  and 
the  same  time,  and  for  the  purpose  of  per- 
fecting the  instrument  as  a  will,  we  cannot 
say  that  it  is  not  legally  executed,  merely 
because  the  names  of  the  witnesses  were 
subscribed  before  that  of  the  testator." 
O'Brien  v.  Galagher,  25  Conn.  220,  231.  It 
was  held  in  Pennsylvania  in  1800  as  fol- 
lows: "Our  statute  contemplates,  undoubted- 
ly, a  signature  by  the  testator  and  then  a 
signing  by  witnesses  in  attestation  of  that 
signature,  when  witnesses  subscribe  at  all; 
but  where  a  transaction  consists  of  several 
parts,  all  of  which  occur  at  the  same  mo- 
ment and  in  the  same  presence,  are  we  re- 
quired to  undo  it  because  they  did  not  occur 
in  the  orderly  succession  which  the  law  eon- 
templates?  No  language  of  our  statute  of 
wills  imposes  any  such  necessity  upon  us, 
and  we  would  not  decide  anything  so  un- 
reasonable, except  under  stress  of  very  posi- 
tive statutory  language."  Miller  v.  McNeill, 
35  Pa.  222,  78  Am.  Dec.  333.  The  courts 
of  the  states  mentioned  have  not  departed 
from  the  doctrine  established.  Recent  cases 
are  found  in  Illinois  and  South  Carolina. 
In  the  Illinois  case  the  cases  above  men- 
tioned are  cited  and  approved  as  holding  the 
more  reasonable  doctrine.  The  court  savs: 
"If  all  of  the  several  acts  required  by  the 
statute  are  done  upon  the  same  occasion  in 
the  presence  of  the  testator  and  the  attest- 
ing witnesses,  and  as  said  in  the  case  cited 
above  under  their  unbroken  supervising  at- 
tention, and  as  parts  of  one  entire  transac- 
tion, we  cannot  bold  that  the  instrument  is 
rendered  inoperative  as  a  will  by  merely 
proving  the  fact  that  the  signatures  of  the 
witnesses  were  affixed  before  the  signature 
of  the  testator."  Gibson  v.  Nelson,  181  111. 
122,  128,  72  Am.  St.  Rep.  254,  54  N.  E.  901, 
003.  The  South  Carolina  court  in  deciding  the 
question  in  a  similar  case,  after  calling  at- 
tention to  the  English  statute  and  English 
decisions  holding  a  contrary  doctrine,  said: 
"In  acts  substantially  contemporaneous  it 
cannot  be  said  that  there  is  any  substantial 
priority.  ...  No  doubt  the  usual  and 
more  orderly  mode  of  executing  a  will  is  for 
the  testator  to  sign  first  and  then  the 
witnesses;  but  to  hold  that  a  mere  change 
in  the  order  of  signing,  accidentally  or  oth- 
erwise, would  destroy  the  writing  as  a  will, 
is  to  sacrifice  substance  for  mere  form. 
When  the  statute  expressly  or  by  .necessary 
inference  requires  such  formality,  then  noth- 
ing is  left  but  to  enforce  it;  but  the  eourt 
will  not  stress  formalities 'which  the  stat- 
ute does  not."  Kaufman  v.  Caughman,  40 
S.  C.  159,  61  Am.  St.  Rep.  808,  27  S.  E. 
10.     In   the   cases   hereinbefore    cited,    the 
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btatutes  relative  to  the  execution  of  wills 
in  the  several  states,  with  perhaps  one  ex- 
ception, are  substantially  the  same  as  in 
this  state.  Under  the  English  statute,  1 
Vict.  chap.  26,  the  English  courts  hold  that 
signature  or  acknowledgment  by  the  tes- 
tator must  precede,  in  point  of  time,  sub- 
scription by  the  witnesses.  That  statute  by 
its  requirement  indicated  with  particularity 
the  details  of  the  manner  of  executing  wills, 
and  has  been  strictly  construed  by  the  Eng- 
lish courts.  A  few  of  the  American  state 
courts  have  followed  the  English  decisions 
and  the  English  reasoning,  and  in  most 
cases  where  their  statutes  of  wills  are  copied 
after  the  English  statute,  or  have  made  ad- 
ditions to  it.  These  states  are  Massachu- 
setts, New  Jersey,  and  New  York.  The 
claim  that  in  the  United  States  the  general 
rule  upon  the  proposition  under  discussion, 
irrespective  of  statutes,  is  the  same  as  in 
England,  is  unfounded.  Every  American 
case  cited  in  the  encyclopedia  or  in  opinions 
of  courts  as  authority  to  that  effect  has 
been  i,ad  with  care,  with  the  result  above 
stated.  In  several  of  them  statements  to 
that  effect  have  been  made,  which  were 
clearly  dtc'a,  and  where  the  question  was 
not  before  the  court.  In  th^  leading  case 
relied  upon  by  contestant — ^Chase  v.  Kitt- 
redge,  11  Allen,  49,  87  Am.  Dec.  087 — that 
court,  in  a  learned  and  exhaustive  opinion, 
analyzes  and  discusses  all  of  the  English 
and  other  cases  upon  the  subject  of  the 
execution  of  wills,  and  the  necessary  re- 
quirements to  their  validity  in  that  respect, 
and  declares  in  favor  of  the  doctrine  that 
witnesses  should  attest  and  subscribe  after 
a  testator  has  signed  his  will.  That  pre- 
cise question,  however,  was  not  in  the  case. 
We  quote  from  the  opinion  to  show  the  pre- 
cise question  the  court  in  fact  decided: 
'This  analysis  of  the  cases  shows  that  by 
the  preponderance  of  American  authority, 
as  by  the  uniform  current  of  the  English 
decisions,  an  express  requirement  of  statute 
that  one  person  shall  sign  or  subscribe  in 
the  presence  of  another  is  not  complied  with 
by  signing  in  his  absence  and  merely  ac- 
knowledging in  his  presence.  And  upon  full 
consideration  we  are  satisfieil  that  in  this, 
as  in  most  other  legal  matters,  reason  and 
principle  are  on  the  side  of  authority  and 
j»recedent.  ...  As  it  appears  by  the 
testimony  stated  in  the  report  that  one  of  tUe 
attesting  witnesses  subscribed  his  name  be- 
fore the  testator  signed  and  in  his  absence, 
the  instrument  offered  for  probate  should 
have  been  disallowed."  In  the  only  Massa- 
chusetts case  where  the  question  was  before 
that  court,  it  recognized  the  fact  above  sii";- 
gested,  and  said:  "The  only  question  with 
which  we  need  to  deal  upon  this  report  is 
whether  an  instrument  is  duly  executed  as 
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r  a  will  under  our  statutes  if  the  witnesses 
sign  first,  in  the  presence  of  the  testator, 
and  the  testator  signs  immediately  after- 
wards in  their  presence;  the  whole  trans- 
action being  so  completely  one  .as  it  can  be 
with  that  order  of  events.  The  question  has 
been  so  fully  answered  by  Mr.  Justice  Gray 
in  delivering  the  judgment  of  this  court  in 
Chase  v.  Kittredge,  11  Allen,  49,  56,  03,  04, 
87  Am.  Dec.  687,  that  we  think  discussion 
unnecessary.  ...  It  is  true  in  that 
case  the  witness  in  questi<m  signed  in  the 
absence  of  the  testator  and  some  time  before 
him,  but  the  chief  justice  does  not  confine 
his  reasoning  to  that  case,  and  evidently 
meant,  with  the  concurrence  of  his  brethren, 
to  establish  a  general  rule  in  the  words 
which  we  have  quoted.  Wc  regard  that  rule 
as  founded  on  good  sense  and  the  plain 
meaning  of  the  words  of  the  statute." 
[Marshall  v.  Mason,  176  Mass.  216,  70  Am. 
St.  Rep.  305,  57  N.  E.  340].  By  this  deci- 
sion the  English  rule  was  first  adopted  by 
that  court  in  a  case  where  it  could  be  con- 
sidered stare  decisis.  In  the  case  of  Lacey 
V.  Dobbs,  03  N.  J.  Eq.  325,  55  L.R.A.  580,  92 
Am.  St.  Rep.  607,  50  Atl.  407,  the  majority 
of  that  court,  under  a  statute  declared  by 
it  to  be  more  stringent  than  the  English 
statute,  approves  the  English  cases,  and 
cites  Massachusetts  and  New  York  cases  in 
support  of  its  conclusions,  and  also  claims 
dicta  contained  in  cases  from  other  states  as 
authority.  The  statute  of  New  York,  like 
that  of  New  Jersey,  may  be  said  to  be  more 
stringent  than  the  English  statute  of  1837, 
and,  as  above  stated,  the  courts  of  that 
state  follow  the  English  decisions,  viz.: 
Jackson  v.  Jackson,  39  N.  Y.  153,  and  Sis* 
ters  of  Charity  v.  Kelly,  67  N.  Y.  409,  boti 
of  which  cases  are  distinguishable  from  the 
case  at  bar.  In  Reed  v.  Watson,  27  Ind. 
443,  and  Duffie  v.  Corridon,  40  Ga.  122, 
which  are  cited  by  contestant  as  committing 
those  courts  to  the  doctrine  contended  for, 
those  courts  did  state  the  doctrine  as 
claimed,  but  reference  to  the  facts  in  each 
case  will  satisfy  the  investigator  that  such 
statements  were  not  necessary  to  a  decision 
of  those  cases. 

What  niay  be  called  the  later  or  American 
doctrine,  as  announced  in  the  cases  first  dis- 
cussed in  this  opinion,  has  received  criticism 
by  at  least  two  of  the  courts  which  follow 
the  English  reasoning.  While  not  conceding 
that  such  criticism  is  merited,  it  is  sug- 
gested that  where  there  is  no  explicit  re- 
quirement of  the  statute  as  to  the  order  of 
the  signatures,  and  when  all  who  participate 
are  present  at  the  same  time  and  their  acts 
are  part  of  one  continuous  transaction,  it 
requires  no  extended  argument  to  determine 
that  the  order  of  such  signing  is  immaterial 
under  such  a  statute.    Such  a  conclusion  is 
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founded  upon  sound  reason,  and  we  think 
is  supported  by  the  weight  of  American 
authority.  We  are  of  the  opinion  that  the 
construction  contended  for  by  contestant  is 
narrow  and  inequitable,  and,  in  a  case  like 
the  present,  would  make  the  validity  of  a 
will  depend  upon  the  capricious  memory  of 
one  person,  subject  to  such  possible  influence 
as  the  activity  or  inducements  of  interested 
parties  might  suggest. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 


MISSISSIPPI   SUPRE3fE  COURT. 

HERMAN  WISE,  Appt., 

V. 

YAZOO  CITY. 

(—  Miss.  —,51  So.  453.) 

Eminent  domain  —  municipal  corpora- 
tion •—  spur  track. 

Power  is  not  conferred  upon  a  municipal- 
ity to  condemn  a  right  of  way  for  a  spur 
track  to  convey  fuel  to  a  power  plant  used 
in  connection  with  its  street  railways, 
waterworks,  electric  light,  and  sewage  sys- 
tems, merely  to  lessen  the  expense  of  such 
transportation,  by  a  statute  authorizing  it 
to  take  property  for  streets,  sewerage, 
waterworks,  electric  light  lines,  street  rail- 
ways, and  certain  other  purposes  named, 
not  including  spur  tracks,  "or  any  other 
public  purpose."  \ 

(Whitfield,  Ch.  J.,  dissents.) 

(February  28,  1910.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Chancery  Court  for  Yazoo  County  dis- 
solving an  injunction  restraining  the  con- 
demning by  defendant  of  a  right  of  way 
over  plaintiffs  land  for  a  spur  track  to 
convey  fuel  to  defendant's  power  plant.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Campbell  &  Campbell,  for  ap- 
pellant: 

Where  there  is  any  doubt  in  regard  to 
the  extent  of  the  power  granted,  the  land- 
owner must  have  the  benefit  of  that  doubt. 

15  Cj'C.  Law  &  Proc.  pp.  567,  568;  Harvey 

Note.  —  A  search  has  disclosed  no  cases 
in  addition  to  Wise  v.  Yazoo  City,  dealing 
with  the  question  whether  a  municipality 
may  condemn  a  right  of  way  for  a  spur 
track  to  a  municipal  plant.  The  related 
question  of  the  power  of  a  railroad  com- 
pany to  condemn  a  right  of  way  for  a 
spur  or  siding  to  a  private  establishment 
is  the  subject  of  the  note  to  Pere  Mar- 
quette R.  Co.  V.  United  States  Gypsum  Co. 
22  L.R.A.(N.S.)  181. 
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V.  Aurora  &  G.  R.  Co.  174  111.  295,  51  N.  E. 
163;  Goddard  v.  Chicago  4  N.  W.  R.  Co. 
104  111.  App.  626,  202  111.  362,  66  N.  E. 
1066;  Minnesota  Canal  ft  Power  Co.  v. 
Koochiching  Co.  97  Minn.  429,  5  L.R.A. 
(N.S.)  638,  107  N.  W.  405,  7  A.  &  £.  Ann. 
Cas.  1182;  Erie  R.  Co.  v.  Steward,  170  N. 
Y.  172,  63  N.  E.  118;  Painter  v.  St.  Clair, 
98  Va.  85,  34  S.  E.  989;  State  ex  rel.  Atty. 
Gen.  V.  Superior  Ct.  36  Wash.  381,  78  Pac 
1011;  Wa'terbury  v.  Piatt  Bros.  &  Co.  75 
Conn.  387,  60  L.R.A.  211,  96  Am.  St.  Rep. 
229,  53  Atl.  958;  Georgia  R.  &  Bkg.  Co.  y. 
Union  Point,  119  Ga.  809,  47  S.  E.  183; 
Dewey  v.  Chicago  &  M.  Electric  R.  Co.  184 
111.  426,  56  N.  E.  804;  Claremont  R.  & 
Lighting  Co.  v.  Putney,  73  N.  H.  431,  62 
Atl.  727;  Gaines  v.  Lunsford,  12U  Ga.  370, 
102  Am.  St.  Rep.  109,  47  S.  E.  967;  Detroit 
v.  Daly,  68  Mich.  503,  37  N.  W.  11;  Glover 
v.  Boston,  14  Gray,  282;  Wilson  v.  Lynn, 
119  Mass.  174. 

A  municipality  has  no  implied  authority 
to  engage  in  the  business,  for  instance,  of 
supplying  its  citizens  with  water  for  pny. 

30  Am.  &  Eng.  Enc.  Law,  2d  cd.  p.  404, 
§  3;  Wagner  v.  Rock  Island,  146  111.  139,  21 
L.R.A.  519,  34  N.  E.  545;  Bailey  v.  New 
York,  3  Hill,  531,  38  Am.  Dec.  669;  Western 
Sav.  Fund  Soc.  v.  Philadelphia,  31  Pa. 
176,  72  Am.  Dec.  730;  Yazoo  City  ▼.  Bir- 
chett,  89  Miss.  716,  42  So.  569. 

A  public-service  corporation  should  not  be 
permitted  to  take  by  eminent  domain  that 
which  will  not  be  actually  used  by  the 
public,  and  which  will  aid  it  only  indirect- 
ly in  the  exercise  of  its  franchise. 

Nichols,  Power  of  Eminent  Domain,  §  215, 
p.  256;  Re  Rhode  Island  Suburban  R.  Co. 
22  R.  I.  457,  62  L.R.A.  879,  48  Atl.  591; 
Pittsburg,  W.  &  K.  R.  Co.  v.  Benwood  Iron 
Works,  31  Va.  710,  2  L.R.A.  088,  8  S.  E. 
453 ;  Lake  Shore  &  'M.  S.  R.  Co.  t.  Chicago  & 
W.  I.  R.  Co.  97  111.  506;  Ewing  v.  Alabama 
&  V.  R.  Co.  68  Miss.  551,  9  So.  295;  Eld- 
ridge  V.  Smith,  34  Vt.  484;  Rensselaer  &  S. 
R.  Co.  V.  Davis,  43  N.  Y.  137;  State,  Cam- 
den &  A.  R.  &  Transp.  Co.,  Prosecutors,  v. 
Mansfield,  23  N.  J.  L.  510,  57  Am,  Dec.  409. 

Messrs.  Holmes  &  Holmes,  for  appel- 
lee: 

The  city  is  vested  with  all  such  powers  as 
may  be  requisite  for  the  successful  consum- 
mation of  the  objects  of  the  act. 

Canton  v.  Canton  Cotton  Warehouse  Co. 
84  Miss.  263,  65  L.R.A.  561,  106  Am.  St. 
Rep.  428,  36  So.  266;  Brown  v.  Gerald,  100 
Me.  351,  70  L.R.A.  472,  109  Am.  St.  Rep. 
526,  61  Atl.  785;  Minneapolis  &  St  L.  R. 
Co.  V.  Nicolin,  76  Minn.  302,  79  N.  W.  304; 
Chicago  &  N.  W.  R.  Co.  v.  Morehouse,  112 
Wis.  1,  56  L.R.A.  240,  88  Am.  St.  Rep.  918, 
87  N.  W.  819;  Eddleniau  v.  Union  County 
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Traction  &  P.  Co.  217  111.  409,  7«  N.  E.  510; 
Zircle  v.  Southern  R.  Co.  102  Va.  17,  102 
Am.  St.  Hep.  805,  45  S.  E.  802;  Jarrott  v. 
Moberly,  5  Dill.  253,  Fed.  Cas.  No.  7,223; 
Rock  Creek  Twp.  v.  Strong,  96  U.  S.  271,  24 
L.  ed.  815. 

The  generation  of  electricity  by  water 
power,  for  distribution  and  sale  to  the  gen- 
eral public  on  equal  terms,  subject  to  gov- 
ernment control,  is  a  public  enterprise,  and 
property  so  used  is  devoted  to  a  public  use. 

Minnesota  Canal  &  Power  Co.  t.  Koochi- 
ching Co.  97  Minn.  429,  5  L.R.A.(N.S.)  638, 
107  N.  W.  405,  7  A.  &  E.  Ann.  Cas.  1182; 
Re  East  Canada  Creek  Electric  Light  &  P. 
Co.  49  Misc.  565,  99  N.  Y.  Supp.  109;  State 
ex  rel.  Canton  v.  Allen,  178  Mo.  665^  77  S. 
W.  8C8;  Avery  v.  Vermont  Electric  Co.  76 
Vt.  235,  59  L.R.A.  817,  98  Am.  St.  Rep. 
818,  54  Atl.  179;  Fallsburg  Power  &  Mfg. 
Co.  v.  Alexander,  101  Va.  98,  61  L.R.A. 
120,  99  Am.  St.  Rep.  855,  43  S.  E.  194; 
Rockingham  County  Light  &  P.  Co.  v.  Hobbs, 

72  N.  H.  531,  66  L.R.A.  581,  58  Atl.  46; 
State  ex  rel.  Tacoma  Industrial  Co.  v. 
White  River  Power  Co.  2  L.R.A.(N.S.)  842, 
note. 

Whether  or  not  the  city  needs  the  spur 
track  is  a  matter  which  has  been  reposed 
by  the  legislature  in  the  judgment  of  the 
council,  and  its  decision  will  not  be  dis- 
turbed by  the  courts  unless  it  ban  manifest- 
ly abused  its  discretion. 

Burnett  v.  Boston,  173  Mass.  173,  53  N. 
E.  379;  McKennon  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.  69  Ark.  104,  61  S.  W.  383;  Chi- 
cago &  A.  R.  Co.  V.  Pontiac,  169  111.  156, 
48  N.  E.  485;  Chicago  &  N.  W.  R.  Co.  v. 
Morrison,  195  III.  271,  63  N.  E.  96;  Rich- 
land School  Twp.  V.  Overmyer,  164  Ind.  382, 

73  N.  E.  811 ;  Bennett  v.  Marion,  106  Iowa, 
628,  76  X.  W.  844 ;  Stratford  v.  Greensboro, 
124  5f.  C.  127,  32  S.  E.  394;  Dallas  v.  Hal- 
lock,  44  Or.  246,  75  Pac.  204;  Smith  v. 
Gould,  69  Wis.  631,  18  N.  W.  457;  Santa 
Ana  V.  Ilarlin,  99  Cal.  538,  34  Pac.  224; 
Warner  v.  Gunnison,  2  Colo.  App.  430,  31 
Pac.  238;  Knoblauch  v.  Minneapolis,  56 
Minn.  321,  57  N.  W.  928;  Simpson  v.  Kan- 
sas City,  11  Mo.  237,  20  S.  W.  38;  Little 
Miami  &  C.  R.  Co.  v.  Dayton,  23  Ohio  St. 
510;  Philadelphia  v.  Ward,  174  Pa.  45,  34 
Atl.  458;  Ford  v.  Chicago  &  N.  W.  R.  Co. 
14  Wis.  610,  80  Am.  Dec.  791;  People  ex 
rel.  Herrick  v.  Smith,  21  N.  Y.  595;  Water- 
works Co.  ▼.  Burkhart,  41  Ind.  371;  Toledo 
Consol.  Street  R.  Co.  v.  Toledo  Electric 
Street  R.  Co.  6  Ohio  C.  C.  352 ;  Ohio  South- 
em  R.  Co.  v.  Hinkle,  1  Ohio  N.  P.  63;  Ex 
parte  South  Carolina  R.  Co.  2  Rich.  L.  434. 

Mayes,  J.,  delivered  the  opinion  of  the 
court: 

Counsel  have  entered  into  an  agreoment 
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as  to  the  facts;  therefore  we  deem  it  un- 
necessary to  fully  restate  same.  There  is 
but  one  question  in  the  case,  in  our  view  of 
it.  Yazoo  City  is  the  owner  of  its  water- 
works, electric  light,  sewerage,  and  street 
railway  systems,  and  in  order  to  generate 
the  power  for  operating  these  utilities  it 
has  a  power  house  located  not  a  great  dis- 
tance from  the  main  track  of  the  Yazoo  &, 
Mississippi  Valley  Railroad  Company.  In 
operating  this  plant  through  the  power 
house,  it  becomes  necessary  for  the  city  to 
purchase  about  4,500  tons  of  coal  per  year. 
The  city  finds  it  cheaper  to  have  this  coal 
shipped  via  the  railway  than  it  does  to  have 
it  sent  down  the  river,  and  hence,  in  pur- 
chasing the  coal,  it  is  routed  over  the  rail- 
way to  its  destination.  After  reaching  the 
city  it  was  found  to  cost  it  25  cents  per  ton 
for  cartage  from  the  main  line  to  the  power 
plant,  and  in  order  to  cut  out  this  expense 
the  city  conceived  the  idea  of  putting  in  a 
spur  track  to  the  power  house  and  having 
all  cars  sent  over  same  to  the  power  hous?. 
In  order  to  accomplish  this,  it  was  neces- 
sary to  run  the  spur  over  a  lot  belonging  to 
appellant,  and  to  use  a  strip  of  land  through 
the  lot  of  appellant,  about  125  feet  in  length 
and  about  26  feet  wide.  It  appears  that 
the  city  constructed  this  spur  track  across 
this  lot  without  the  consent  of  appellant, 
and  appropriated  this  land  for  this  use  bo- 
fore  the  appellant  or  the  city  knew  the 
land  belonged  to  appellant.  This,  however, 
is  immaterial,  as  this  particular  feature 
does  not  affect  the  decision  of  the  case. 
After  it  was  discovered  that  this  spur  ran 
over  appellant's  lot,  negotiations  were  had 
by  both  parties  looking  to  the  sale  of  this 
land  to  the  city;  but  the  price  could  not  be 
agreed  upon.  Appellant  offered  the  land  to 
the  city  for  $500.  but  the  city  would  only 
offer  $75.  In  this  condition  of  affairs,  the 
city  failing  to  agree  with  appellant  upon  a 
price,  the  city  undertook  to  condemn  the 
land  and  in  this  way  take  it  for  the  purpose 
of  this  spur  track  for  the  use  already  stated. 
The  appellant  enjoined  the  condemnation 
proceedings,  on  the  ground  that  the  city  had 
no  power  under  its  charter  to  condemn  the 
land  for  the  purpose  of  putting  a  spur  track 
to  its  power  house.  It  will  be  seen  that  the 
increased  cost  to  the  city  of  getting  its  coal 
to  its  power  house  by  having  it  carted  from 
the  main  line  of  railway  was  25  cents  per 
ton,  and  on  the  4,500  tons  used  by  it  dur- 
ing the  year  the  total  excess  cost  would  be 
$1,125  per  year.  The  owner  of  the  lot  of- 
fered to  sell  to  the  city  this  land  for  $500, 
or  $625  less  than  it  was  actually  costing  the 
city  pel  year  to  haul  its  coal;  but  the  city 
refused  to  pay  the  $500,  and  seeks  to  take 
the  property  by  the  e.\ercise  of  eminent-do- 
main power. 
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The  question  in  this  case  is  whether,  un- 
der §  20  of  its  charter,  the  city  has  the 
power  to  condemn  this  land  for  this  purpose. 
Yazoo  City  is  not  under  the  general  munici- 
pal chapter,  but  holds  its  charter  by  special 
act.  The  particular  section  involved  in  this 
case  is  §  20,  and  is  as  follows,  viz. :  "When- 
ever said  council  shall  deem  it  necessary  to 
use  ur  take  and  apply  any  private  property, 
under  the  provisions  of  this  act,  for  streets, 
roads,  alleys,  hospitals,  burying  grounds, 
landings,  wharves,  sewerage,  waterworks, 
electric  light  lines,  gas  mains,  street  rail- 
ways, places  of  quarantine,  and  buildings 
required  for  quarantine  cr  any  other  public 
purpose,  or  whenever  said  council  shall  deem 
it  necessary  to  acquire  an  easement,  user, 
or  right  of  way  in,  under,  •r  over  any  pri- 
vate property  for  the  laying  of  water,  sewer, 
or  gas  mains  or  pipes,  or  any  of  the  pur- 
puses  above  mentioned,  they  shall  endeavor 
to  purchase  the  said  property,  or  the  ease- 
ment, user,  or  right  of  way  in,  under,  or 
over  the  same,  at  a  reasonable  price,  and  if 
they  cannot  agree  with  the  owner  thereof, 
or  if  the  owner  or  owners  be  absent  or  in- 
capable from  legal  disabilities  of  making  a 
sale  and  conveyance  of  the  land,  or  easement, 
user,  or  right  of  way  wanted,  said  council 
may  proceed  to  condemn  said  land  or  the 
use,  jasement,  or  right  of  way  therein  un- 
der and  according  to  the  procedure  of  the 
laws  of  the  state  of  Mississippi  in  such  cases 
made  and  provided,"  etc.  Unless  it  can  be 
said  that  the  city  obtains  the  power  to  con- 
demn this  strip  of  land  under  that  clause 
of  its  charter  which  gives  it  the  power  to 
condemn  "places  of  quarantine  and  build- 
ings required  for  quarantine  or  any  other 
purpose,"  it  is  apparent  by  all  settled  rules 
of  construction  that  the  charter  of  the  city 
confers  no  power  to  condemn  and  take  this 
private  property  for  the  use  contemplated, 
imless  it  can  be  said  that  the  city  may  take 
it  for  the  purpose  of  saving  expense.  We  shall 
discuss  the  above  clause  of  the  charter  later 
on  in  this  opinion,  in  the  broadest  sense 
in  which  it  may  be  claimed  that  it  is  used, 
but  for  the  present  we  will  only  say  that  the 
clause  only  gave  the  city  the  power  to  con- 
demn land  for  "places  of  quarantine  and 
buildings  required  for  quarantine  or  any 
other  public  purpose;"  that  is  to  say,  when 
the  city  undertook  to  condemn  buildings,  it 
could  condemn  for  quarantine  purposes,  "or 
any  other  public  purpose,"  always,  of  course, 
within  the  scope  of  the  powers  before 
specifically  delegated  for  the  use  of  the 
eminent-domain  powers. 

This  right  of  way  is  not  necessary  for 
any  pur|;ose  of  completing  any  essential  fea- 
ture of  sewerage,  or  waterworks,  or  electric 
light  lines,  or  gas  mains,  or  strcat  railways. 
.^11  these  things  can  be  cumpletely  accom- 
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plished  in  every  particular  without  this 
spur  track.  The  sole  purpose  of  this  tak- 
ing is  to  reduce  the  expense  of  fuel  to  this 
city,  by  taking  appellant's  property  for  a 
use  not  needed  in  order  to  make  effective 
its  public  utilities,  and  not  named  in  its 
charter  as  cause  for  which  the  property 
might  be  condenmed.  When  we  examine 
§  20  for  power  to  condemn  for  this  purpose, 
it  is  not  there,  either  by  clear  expression  or 
necessary  implication,  because  not  essential 
to  effectuate  any  purpose  named  in  the  char- 
ter. In  other  words,  the  sewerage,  the 
waterworks,  the  electric  light  plant,  the  gas 
mains,  the  street  railways,  all  may  be  con- 
ducted and  carried  on  without  this  spur 
track  as  well  as  with  it.  We  must  assume 
that  the  legislature  gave  the  city  in  its 
charter  all  the  power  it  intended  it  should 
exercise,  and  in  so  holding  we  are  in  line 
with  the  unanimous  authority  on  this  sub- 
ject. Whenever  a  city  seeks  to  exercise  a 
power,  it  must  find  that  power  in  its  char- 
ter, or  it  must  be  one  of  necessary  implica- 
tion from  other  powers  granted  in  order  to 
make  effective  the  power,  which  the  legisla- 
ture has  granted  in  express  terms. 

No  power  conferred  on  any  corporation,  ei- 
ther private  or  municipal,  is  to  be  more 
strictly  construed  than  the  power  to  exer- 
cise the  right  of  eminent  domain.  Thus,  in 
15  Cyc.  Law  &  Proc.  p.  667,  it  is  said:  "The 
power  of  eminent  domain  being  in  deroga- 
tion of  the  common  right,  acts  conferring 
it  are  to  be  strictly  construed,  and  are  not 
to  be  extended  beyond  their  plain  provisions. 
The  right  to  exercise  the  power  is  strictly 
limited  to  the  purposes  specified  in  the  stat- 
ute conferring  it.  The  proposed  use  of  the 
lands  of  the  owner  must  be  clearly  embraced 
within  the  legitimate  object  of  the  power 
conferred.  Where  there  is  any  doubt  in  re- 
gard to  the  extent  of  the  power,  the  land- 
owner must  have  the  benefit  of  that  doubt" 
In  Binney's  Case,  2  Bland,  Ch.  129,  it  is 
said:  "This  power  to  condemn  pri\*ate  prop- 
erty is  a  portion  of  the  eminent  domain  of 
the  government,  granted  to  this  body  politic, 
which  should  never  be  exercised  by  the  gov- 
ernment itself  but  with  great  caution  and 
in  cases  most  obviously  for  the  public  good. 
When,  as  has  been  justly  observed  in  our 
country,  the  legislature  undertakes  to  give 
away  what  is  not  their  own,  when  they  at- 
tempt to  take  the  property  of  one  man^ 
which  he  has  fairly  acquired  and  the  general 
law  of  the  land  protects^  m  order  to  trans- 
fer it  to  another,  even  upon  a  complete  in- 
demnification, it  will  naturally  be  considered 
as  an  extraordinary  act  of  legislation,  which 
ought  to  be  viewed  with  jealous  eyes,  ex- 
amined with  critical  exactness,  and  scruti- 
nizod  with  all  the  severity  of  legal  exposi- 
tion.   An  act  of  this  sort  deserves  no  favor; 
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to  construe  it  liberally  would  be  sinning 
against  the  rights  of  property.  ...  In 
England  it  has  been  said  that  all  courts 
have,  for  obvious  reasons,  at  all  times,  con- 
strued such  legislative  enactments  most 
strictly."  In  Lewis  on  Eminent  Domain, 
vol.  1,  §  388,  the  same  rule  of  construction 
is  announced. 

It  is  quite  true  that  statutes  granting 
tliese  powers  are  not  to  be  so  strictly  con- 
strued as  to  defeat  the  evident  purpose  of 
the  legislature  in  granting  the  power;  but 
when  we  hold  that  tiie  charter  of  Yazoo 
City  does  not  carry  with  it  the  power  to  con- 
demn property  for  the  purpose  of  a  spur 
track  to  its  power  house,  when  the  only 
authority  conferred  is  to  exercise  eminent 
domain  proceedings  in  order  to  take  private 
property  for  waterworks,  electric  light,  gus, 
and  street  railway  purposes,  vre  certainly 
do  no  violence  to  the  act  when  we  say  this 
does  not  include  the  power  to  take  land  for 
railroad  purposes.  It  is  certain  that  in  so 
construing  the  act  we  in  no  way  defeat  the 
purpose  of  the  charter  power.  The  city  may 
complete,  operate,  and  maintain  all  these 
utilities  without  the  use  of  this  spur  track 
in  any  way.  See  also  Chestatee,  Pyrites  Co. 
V.  Ca venders  Crook  Gold  Min.  Co.  110  Ga. 
C54,  100  Am.  St  Rep.  174,  40  S.  E.  422.  In 
the  case  of  McElroy  v.  Kansas  City  (C.  C.) 
21  Fed.  260,  Justice  Brewer,  in  speaking 
upon  this  subject,  says:  "In  these  days  of 
enormous  property  aggregation,  where  the 
power  of  eminent  domain  is  pressed  to  such 
an  extent,  and  when  the  urgency  of  so- 
called  public  improvements  rests  as  a  con- 
stant menace  upon  the  sacredness  of  private 
property,  no  duty  is  more  imperative  than 
that  of  the  strict  enforcement  of  ^hese  con- 
stitutional provisions  intended  to  protect 
every  mnn  in  the  possession  of  his  own." 
See  also  Ligare  v.  Chicago,  130  111.  40,  32 
Am.  St.  Rep.  179,  28  N.  E.  934;  Waterbury 
V.  Piatt  llros.  &  Co.  75  Conn.  387,  00  L.R.A. 
211,  90  Am.  St.  Rep.  229,  53  Atl.  968. 

On  a  review  of  all  the  authorities  there 
is  unitnimity  among  them  to  the  efTect  that 
the  po^^er  to  exercise  the  right  of  eminent 
domain,  whether  (lelegated  to  private  or  mu- 
nicipal corporations,  is  limited  to  tiie  ex- 
press terms  or  clear  implication  of  the  stat- 
ute authorizing  its  exercise,  and  where  it 
is  to  be  implied  it  can  only  be  implied  in  a 
ease  where  the  implied  power  is  indis- 
pensable to  the  effectuation  of  the  purpose 
granted  by  the  express  terms  of  the  stat- 
ute. 

As  to  the  argument  advanced  by  appellee 
that,  even  if  it  be  held  that  the  charter  pow- 
er naming  specific  things  for  which  private 
property  may  be  condemned  is  not  broad 
enough  to  cover  the  use  sought  here,  yet  the 
use  intended  is  *'a  public  use,"  and  a  general 
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provision  in  the  charter  authorizes  the  tak- 
ing not  only  for  the  specific  things  enumerate 
ed,  but  provides  that  private  property  may 
not  only  be  condemned  for  those  usee,  but 
for  "any  other  public  purposes,"  we  cannot 
agree  that  this  contention  is  a  sound  one. 
It  is  quite  true  that  the  charter  names  cer- 
tain things  for  which  private  property  may 
be  condemned,  and  then  concludes  with  the 
sweeping  clause  of  "any  other  public  pur- 
pose," thus  seemingly  delegating  to  the  mu- 
nicipality a  power  of  eminent  domain  as 
broad  as  that  possessed  by  the  state.  This 
clause  can  only  mean  that  the  powers  con- 
ferred Hpecifically  shall  be  broad  enough  to 
accomplish  this  specific  purpose.  It  is  limit- 
ed in  its  operation  to  the  effectuation  of 
the  specific  subjects  named  in  the  charter, 
and  adds  no  new  and  independent  riglits. 
State,  Slingerland,  Prosecutor,  y.  Newark,  64 
N.  J.  L.  62,  23  Atl.  129. 

Eminent-domain  rights  are  attributes  of 
sovereignty,  to  be  exercised  by  the  state 
with  great  caution  and  only  in  cases  of 
public  necessity.  It  is  a  power  which  sleeps 
in  the  bosom  of  the  state  until  aroused  into 
activity  by  an  act  of  the  legislature.  This 
high  power  is  never  to  be  presumed  to  be 
confided  to  any  public  or  private  body  or 
corporation,  however  great  may  be  the  neces- 
sity for  it  to  have  and  exercise  such  power. 
When  it  is  asserted  by  any  person  or  cor- 
poration, the  state's  assent  must  be  clearly 
given  in  legislative  acts,  and  the  subjects 
for  which  it  may  be  exercised  specifically 
named.  No  state  has  yet  given  to  any  cor- 
poration the  sweeping  power  to  condemn  and 
take  private  property  for  "any  public  pur- 
pose," without  preceding  every  such  clause 
with  specifically  named  subjects  for  which 
it  may  exercise  the  right.  Even  if  it  can 
be  done,  we  do  not  believe  any  state  will 
ever  confide  this  sovereign  power,  so  liable 
to  abuse  and  filled  with  possibility  of  oppres- 
sion, by  a  clause  so  sweeping  as  to  vest  any 
individual  or  corporation  with  the  power  to 
condemn  at  pleasure  for  any  and  every  pub- 
lic use,  without  specifically  naming  the  pub- 
lic use. 

The  court  below  having  sustained  the  con- 
tention of  the  city  and  dissolved  the  injunc- 
tion, the  injunction  is  hereby  reinstated,  and 
cause  reversed  and  remanded. 

Wliltflelcl,  Ch.  J.,  dissenting: 

I  desire  to  state  very  brielly  the  ground 
of  my  dissent  in  this  case.  Section  20  of 
the  charter  provides:  "Whenever  said  council 
shall  deem  it  necessary  to  use  or  take  and 
apply  any  private  property,  for  streets, 
roads,  alleys,  hospitals,  burying  ground?, 
landings,  wharves,  sewerage,  waterworks, 
electric  light  lines,  gas  mains,  street  rail- 
ways,  places  of  quarantine,   and  buildings 
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required  for  quarantine  or  any  other  public 
purpose,"  etc.,  "they  may  proceed  to  con- 
demn said  land,"  etc.,  "under  eminent  do- 
main proceedings."  The  same  section  fur- 
ther provides:  "Whenever  said  council  shall 
deem  it  necessary  to  acquire  an  easement,  or 
right  of  way  in,  under,  or  over  any  private 
property,  for  the  laying  of  water,  sewer,  or 
gas  mains  or  pipes,  or  any  of  the  purposes 
above  mentioned,"  it  shall  likewise  proceed 
to  exercise  the  right  of  eminent  domain,  if 
an  agreement  cannot  be  had  with  the  owner. 
It  is  agreed  that  no  agreement  could  be 
reached  between  tlie  city  and  the  owner  as 
to  the  purchase  of  the  right  of  way.  The 
city  was  proceeding  under  said  §  20  to 
condemn  a  right  of  way  over  this  strip  of 
land,  when  an  injunction  was  sued  out 
against  the  city  to  stop  the  proceeding.  The 
city  made  a  motion  to  dissolve  this  injunc- 
tion, which  motion  was  sustained,  and  the 
injunction  dissolved,  and  from  that  decree 
appellant  appeals. 

The  whole  controversy  comes  to  this  single 
inquiry :  Did  the  city  have  the  power  to  con- 
demn this  right  of  way  as  necessary  means 
to  effectuate  the  public  purpose, — the  trans- 
portation of  this  coal  over  this  spur  track, 
to  enable  the  city  to  conduct  its  furnaces  in 
the  safest,  quickest,  and  most  reasonable, 
practical  way?  I  agree,  of  course,  with  the 
general  announcement  of  the  opinion  in  chief 
as  to  the  rule  of  strict  construction  of  stat- 
utes or  charters  granting  the  right  of  emi- 
nent domain.  But  this  clause,  "any  other 
public  purpose"  must  receive  a  common- 
sense  construction,  keeping  in  view  the 
whole  situation.  It  should  not  receive  a 
construction  so  narrow  and  so  technical  as 
to  defeat  the  manifest  purpose  of  the  grant. 
In  the  development  of  a  city,  from  clecade 
to  decade,  as  it  advances  in  the  scale  of 
civilization,  what  might  be  thought  a  public 
purpose  as  to  a  great  city  might  very  well 
not  be  regarded  as  a  public  purpose  for  a 
mere  village.  Nay,  more,  what  might  be  con- 
sidered a  public  purpose  for  a  city  at  one 
period  of  its  development  might  not  be  a 
])ublic  purpose  at  some  earlier  stage  of 
development.  The  size  of  a  city,  its  popu- 
lation, its  relation  to  commerce,  its  use  of 
railroads,  telephones,  telegraphs,  and  all  the 
public  utilities  known  now  to  modern  life, 
as  well  as  the  revenues  of  the  city,  should 
be  taken  into  consideration  in  construing 
the  grant  in  this  day,  as  to  whether  a  cer- 
tain purpose  is  a  public  purpose  or  not,  and 
whether  the  taking,  consequently,  of  private 
property  in  the  exercise  of  the  right  of  emi- 
nent domain  is  a  taking  for  public  use  or 
private  use.  See  my  dissent  in  Jackson  v. 
AVillianis,  92  Miss.  324,  46  So.  651.  It 
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seems  to^me  to  be  too  clear  for  controversy 
that  the  use  here  to  which  this  spur  was  to 
be  dedicated  was  a  public  use,  and  not  a 
private  use;  and  it  seems  equally  plain  to 
me  that  this  charter  did  confer  the  power 
to  condemn  this  right  of  way  for  this  public 
use  by  the  words  quoted  above  from  §  20 
of  the  charter.  I  cannot  conceive  how  lan- 
guage could  be  broader  than  the  plirase  "any 
other  public  purpose;"  and  when,  in  addition 
to  that,  it  is  said,  "but  whenever  the  city 
council  sliall  deem  it  necessary  to  acquire 
a  right  of  way  over  any  private  property'' 
for  any  of  the  purposes  above  mentioned,  it 
is  impossible  for  me  to  resist  the  conclusion 
that  this  charter  does  give,  in  plain  and 
express  language,  the  power  to  Yazoo  City 
to  condemn  this  right  of  way  for  this  spur 
track. 

It  was,  of  course,  impossible  for  the  legis- 
lature to  foresee,  when  they  granted  this 
special  charter,  all  the  public  purposes  for 
which  it  might  become  necessary,  from  dec- 
ade to  decade,  for  Yazoo  City,  as  it  de- 
veloped into  a  great  city,  to  exercise  the 
right  of  eminent  domain.  The  grant  ought, 
therefore,  to  receive  a  broad  and  reasonable 
interpretation  in  view  of  this  fact,  so  that 
the  city  might  not  be  unreasonably  ham- 
pered in  building  itself  up  along  modem 
lines  into  the  great  city  it  aspires  to  be. 
It  seems  to  be  conceded  by  counsel  for  ap- 
pellant that  under  this  charter  the  city  had 
power  to  condemn  for  a  power  house;  and 
how,  if  this  be  true,  it  has  not  also  the  neces- 
sarily associated  power  to  condemn  a  strip 
of  land  for  a  spur  track  over  which  to  trans- 
port the  coal  to  the  power  house  I  confess 
myself  unable  to  see.  The  charter  express- 
ly provides  that  the  city  may  own  these 
modern  utilities,  waterworks,  electric  lights, 
street  railways,  etc.,  for  the  benefit  of  the 
inhabitants,  and  that  the  city  may,  of 
course,  condemn  private  property,  or  ease- 
ments in  private  property,  for  the  construc- 
tion, etc.,  of  these  public  utilities,  when- 
ever said  counsel  shall  deem  it  necessary,^ 
and  it  adds  that  it  may  so  condemn  private 
property  "for  any  other  public  purjjose." 
Under  this  charter,  manifestly,  the  city  had 
the  power  to  determine  what  lands,  what 
easements,  and  rights  of  way  were  neces- 
sary to  the  complete  acquisition  and  proper 
and  efficient  operation  of  these  public  utili- 
ties; and  any  act  of  the  council  reasonably 
calculated  to  promote  the  success  of  any  of 
these  enterprises,  necessarily  incidental  to 
the  business  of  operating  any  of  them,  sure- 
ly ought  to  be  held  to  be  clearly  embraced 
in  these  general  terms. 

I  think  the  language    of    Chief    Justice 
Woods,  speaking  for  this  court  in  Ewing  v. 
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Alabama  ft  V.  IL  Co.  68  Miss.  651,  9  So. 
295y  fits  in  here  with  niarvelcuB  aptness. 
He  said:  "But  that  is  not  a  strict  construc- 
tion which  denies  to  the  agency  created  the 
very  means  which  are  indispensable  to  the 
accomplishment  of  the  ends  of  its  creation. 
That  is  the  destruction  of  the  agency,  and 
not  a  construction  of  the  grant  of  the  pow- 
ers conferred."  That  was  a  ease  where  the 
railroad  company  had  the  power  to  condemn 
for  a  "railroad;"  but  the  court  held  that 
imder  that  grant  it  also  had  power,  as  neces- 
sarily incidental  to  the  main  grant,  to  con- 
demn for  side  tracks,  station  houses,  turn- 
tables, fuel  storage,  water  tanks,  and  repair 
shops;  the  court  adding:  "True,  the  public 
uses  only  the  main  line  of  the  railway,  and 
all  the  adjuncts  just  named  are  used  solely 
by  the  railway  company,  and  yet  these  are 
as  necessary  to  the  attainment  of  the  public 
good  as  the  main  line  itself."  Tlie  right  to 
own  and  operate  a  power  house  necessarily 
and  inescapably  presupposes  the  right  to 
operate  it  with  such  fuel  as  is  right  to 
operate  it  with  in  such  cases,  and  also  pre- 
supposes the  right  to  obtain  the  same  in 
such  reasonable  and  ordinary  manner  as  the 
council  shall  deem  wise  and  to  the  best  in- 
terests of  the  public.  The  operation  of  the 
power  house  without  coal  is  unthinkable. 
The  mere  method  of  obtaining  it  is  in  the 
reasonable  discretion  of  the  council.  In  the 
case  of  Canton  v.  Canton  Cotton  Warehouse 
Co.  84  Miss.  268,  65  L.R.A.  561,  106  Am. 
St.  Rep.  428,  36  So.  266,  where  the  right 
to  lay  water  pipes  in  the  right  of  way  of 
the  railroad,  across  the  public  streets  of 
Canton,  to  conduct  water  from  an  ice  plant 
to  the  tanks  of  the  railroad  company,  was 
involved,  and  in  upholding  that  right  the 
court  said:  "The  broad  fundamental  prin- 
ciple is:  In  the  construction  or  maintenance 
ol  its  line  of  road,  a  railroad  company  is 
vested  with  all  such  powers  as  may  be  requi- 
site for  the  successful  consummation  of  the 
object  for  which  it  was  granted  corporate 
existence."  See  also  specially,  the  case  of 
Minneapolis  &  St.  L.  R.  Co.  v.  Nicolin,  76 
Minn.  302,  79  N.  W.  304.  See  also  Chicago 
&  N.  W.  R.  Co.  V.  Morehouse,  112  Wis.  1, 
66  L.R.A.  240,  88  Am.  St.  Rep.  918,  87  N. 
W.  849,  and  Zircle  v.  Southern  R.  Co.  102 
Va.  17,  102  Am.  St  Rep.  805,  45  S.  £.  802. 
I  will  not  protract  further  this  opinion. 
I  conclude  that,  first,  the  charter  grants,  in 
the  most  explicit  and  express  terms,  the 
power  to  condemn  this  land  for  this  spur 
track;  second,  the  use  of  the  right  of  way 
for  the  purposes  indicated  is  a  public,  and 
not  a  private,  use;  and  consequently,  that 
the  decree  should  be  affirmed.  I 
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ROSE  SPITHOVER,  Appt, 

V. 

JEFFERSON  BUILDING  &  LOAN  AS- 
SOCIATION, Respt. 

(—  Mo.  — ,  126  S.  W.  766.) 

Evidence  *  transaction    with    deceased 
agent. 

1.  The  officers  of  a  building  and  loan  as- 
sociation are  competent  witnesses  upon  the 
question  of  the  terms  of  a  loan  to  a  married 
woman,  although  it  was  secured  through 
her  husband,  who  has  since  deceased. 

Building:    and    loan    association  —  by- 
laws —  construction. 

2.  A  second  auction  of  funds  on  the  same 
evening  is  not  prevented  by  a  provision  of 
a  by-law  of  a  building  and  loan  associa- 
tion to  the  efTect  that  no  loan  shall  be  made 
to  a  second  bidder  on  the  same  evening  for 
a  premium  lower  than  the  successful  bid. 

Interest  —  special  law  —  bnilding  and 
loan  association. 

3.  A  statute  permitting  building  and  loan 
associations  to  lend  their  funds  upon  a 
premium  secured  by  competitive  bidding,  in 
addition  to  the  legal  rate  of  interest,  does 
not  violate  the  constitutional  provision  for- 
bidding the  passage  of  a  special  law  fixing 
the  rate  of  interest. 

-  (December  14,  1909.) 


Note.  —  Constitutionality  of  statutes  eX' 
empting  building  and  loan  associa- 
tions from  general  usury  laws. 

This  note  does  not  cover  the  general  ques- 
tion whether  loans  made  by  building  and 
loan  associations  at  a  higher  rate  of  inter- 
est than  that  prescribed  by  statute  are 
usurious.  It  is  confined  strictly  to  the 
question  of  the  constitutionality  of  statutes 
which  attempt  to  exempt  such  associations 
from  the  operation  of  the  general  provisions 
as  to  usury. 

Such  statutes  are  held  by  the  great 
weight  of  authority  to  be  constitutional. 

Ill  us,  in  Alabama  an  act  in  efi'ect  de- 
claring that  the  transactions  of  building 
and  loan  associations  in  loaning:  their 
money  should  be  excepted  from  the  opera- 
tion of  the  statute  against  usury  has  been 
held  valid.  Montgomery  Mut.  Bldg.  &  L. 
Asso.  V.  Robinson,  69  Ala.  433.  The  court 
said:  **Tlie  general  assembly  ordained  the 
statute  against  usury,  and  its  power  to 
designate  the  transactions  which  shall  be 
deemed  offensive  to,  or  which  shall  be  ex- 
cepted from  the  influence  of,  the  statute,  is 
not  questioned.  When  it  lends  express  sanc- 
tion to  a  particular  transaction,  from  the 
operation  of  the  statute  that  transaction  is 
withdrawn  and  excepted."  To  the  same  ef- 
fect are  Security  Loan  Asso.  v.  Lake,  69 
Ala.  456,  and  Sheldon  v.  Birmingham  Bldg 
&  L.  Asso.  121  Ala.  278,  25  So.  820. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  the  City  of  St. 
Louis  in  defendant's  favor  in  an  action  for 
an  accounting  as  to  a  certain  alleged  usur- 
ious loan.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  J.  *  0*Donohoc,  for  appel- 
lant: 

The  funds  of  a  building  and  loan  asso- 
ciation must  be  offered  to  the  stockholders 
at  a  stated  meeting  without  restriction  as 
to  the  premium.  Each  stockholder  must 
be  afforded  the  opportunity  of  borrowing 
at  the  lowest  rate  he  can,  in  competition 
with  other  stockholders.  The  officers  or 
board  of  directors  have  no  right  to  regulate 
by  by-law  or  otherwise  the  premium. 

Lewis  T.   Farmers'   Loan   &   Bldg.   Asso. 


183  Mo.  351,  81  S.  W.  887;  McDonnell  r. 
De  Soto  Sav.  &  Bldg.  Asso.  175  Mo.  250,  97 
Am.  St.  Rep.  592,  75  S.  W.  438;  Ruppel  v. 
Missouri  Guarantee,  Sav.  &  Bldg.  Asso.  158 
Mo.  613,  59  S.  W.  1000;  Arbuthnot  v.  Brook- 
field  Loan  &  Bldg.  Asso.  98  Mo.  App.  382, 
72  S.  W.  132;  Thudium  v.  Brookfield  Loan 
&  Bldg.  Asso.  98  Mo.  App.  377,  72  S.  \V. 
134;  Sappington  ▼.  iEtna  Loan  Co.  91  Mo. 
App.  551;  Fry  v.  Missouri  Guarantee  Sav. 
&  Bldg.  Asso.  88  Mo.  App.  289;  Fowles  v. 
.^tna  Loan  Co.  86  Mo.  App.  103;  Clark  v. 
Missouri  Guarantee  Sav.  &  Bldg.  Asso.  83 
Mo.  App.  388;  State  ex  rel.  Phoenix  Loan 
Asso.  V.  Stockton,  85  Mo.  App.  477;  Miller 
V.  Missouri  Guarantee  Sav.  &  Bldg.  Asso. 
83  Mo.  App.  669;  Edinger  v.  Missouri  Guar- 
antee Sav.  &  Loan  Asso.  83  Mo.  App.  615; 


And  such  a  statute  has  been  held  not  to 
violate  a  constitutional  provision  prohibit- 
ing local  laws  from  being  enacted  for  the 
benefit  of  individuals  or  corporations,  or  the 
suspension  of  any  general  law  for  the  bene- 
fit of  any  individual,  association,  or  cor- 
poration, since  such  statute  applies  to  such 
organizations  as  a  class,  and  does  not  be- 
stow any  special  benefit  upon  any  individ- 
ual or  corporation,  or  suspend  any  general 
law  for  such  purpose.  Beyer  v.  National 
Bldg.  &  L.  Asso.  131  Ala.  369,  31  So.  113. 

In  Connecticut  an  act  validating  all  con- 
tracts of  a  building  and  loan  association 
which  were  by  the  general  law  usurious  has 
been  held  not  unconstitutional  as  an  im- 
pairment of  the  obligation  of  contracts  then 
existing,  nor  as  a  retrospective  law,  where 
it  was  not  unjust  and  unreasonable.  Welch 
▼.  Wadsworth,  30  Conn.  149,  79  Am.  Dec. 
236;  Mechanics'  &  W.  M.  Mut.  Sav.  Bank 
&  Bldg.  Asso.  V.  Allen,  28  Conn.  97. 

In  Georgia  a  constitutional  provision  that 
no  special  law  shall  be  enacted  in  any  case 
for  which  provision  has  been  made  by  an 
existing  law  is  held  not  to  be  violated  by  an 
act  authorizing  building  and  loan  associa- 
tions to  charge  interest  which  would  other- 
wise be  usurious,  since  the  classification  is 
not  purely  arbitrary  and  founded  on  no 
reason.  Union  Sav.  Bank  &  T.  Co.  v.  Dot- 
tenheim,  107  Ga.  COG,  34  S.  E.  217;  Cook 
V.  Equitable  Bldg.  &  L.  Asso.  104  Ga.  814, 
SOS.  E.  911. 

Tlie  United  States  circuit  court  in  Bran- 
don V.  Miller,  118  Fed.  361,  considered  it- 
self bound  by  the  decision  of  the  state  court 
of  Georgia  upon  the  constitutionality  of  p 
statute  allowing  loan  associations  to  take 
interest  in  excess  of  the  legal  rate,  but  its 
views  were  apparently  in  harmony  with  the 
state  court's  holding  that  such  a  statute 
was  not  a  violation  of  the  United  States 
Constitution,  providing  that  no  state  shall 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws. 

And  in  Illinois  a  statute  in  substance 
providing  that  no  premiums,  fines,  or  in- 
terest which  might  accrue  to  a  building  as- 
sociation, shall  be  deemed  usurious,  is  held 
not  to  be  in  conflict  with  the  constitutional  < 
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provision  prohibiting  the  legislature  from 
passing  any  local  or  special  laws  regulat- 
ing the  rate  of  interest  on  money.  Wingct 
V.  Quincy  Bldg.  &  Homestead  Asso.  128  111. 
67,  21  N.  E.  12.  To  the  same  effect  is 
Freeman  v.  Ottawa  Bldg.  Homestead  &  Sav. 
Asso.  114  m.  182,  28  N.  £.611. 

In  Indiana  a  statute  providing  that  no 
premiums,  fines,  or  interest  which  accrue  to 
building  and  loan  associations,  *'shall  be 
deemed  usurious,"  is  held  not  to  contra- 
vene the  constitutional  provisions  prohibit- 
ing the  granting  of  special  privileges,  and 
the  passage  of  special  laws  relating  to  in- 
terest. McLaughlin  v.  Citizens'  Bldg.  L.  4 
Sav.  Asso.  62  Ind.  264;  International  Bldg. 
&  L.  Asso.  V.  Wall,  163  Ind.  554,  55  N.  E. 
431 ;  Shaffrey  v.  Workingmen's  Sav.  Loan 
&  Bldg.  Asso.  64  Ind.  600. 

And  it  has  been  held  in  this  state  that  the 
legislature,  having  authority  to  authorize  a 
contract  between  borrowers  and  building 
and  loan  associations  for  the  payment  of 
any  premiums  with  or  without  bidding,  can 
legalize  such  a  contract  already  made. 
Racer  v.  International  Bldg.  &,  L.  Asso 
(Ind.  App.)   63  N.  E.  772. 

The  leading  Iowa  case,  Iowa  Sav.  &  L. 
Asso.  v.  Heidt,  holding  exemption  acts  con- 
stitutional, is  dealt  with  in  the  opinion  in 
Spitiioveb  v.  Jefferson  Bldq.  k  L.  Asso. 

Effect  was  given  in  Co-Operative  Bank  v. 
Meldrum,  128  Iowa,  694,  105  N.  W.  206,  to 
a  statute  exempting  building  and  loan  as- 
sociations from  the  provisions  of  the  usury 
statute,  and  a  usurious  loan  was  held  to 
become  legalized  by  such  act. 

And  effect  was  also  given  to  such  a  pro- 
vision in  Le  Mars  Bldg.  &  L.  Asso.  v. 
Burgess,  129  Iowa,  422,  105  N.  W.  641, 
where  it  was  held  sufficient,  in  answer  to 
the  contention  that  a  loan  was  usurious,  to 
say  that  the  statute  excepted  building  and 
loan  contracts  from  the  operation  of  the 
general  law  relating  to  usury. 

The  holding  of  the  court  in  Kentucky  on 
the  question  here  considered  is  against  the 
great  weight  of  authority,  such  provisions 
in  this  jurisdiction  being  held  unconstitu- 
tional. 

Thus,  a  provision  in  an  act  incorporating 
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Barnes  v.  Missouri  Guarantee  Sav.  k  Bldg. 
Asso.  83  Mo.  App.  46G;  Sappington  ▼.  ^tna 
Loan  Go.  76  Mo.  App.  242;  Price  t.  Em- 
pire Loan  Asso.  75  Mo.  App.  551;  Moore  t. 
Cameron  Bldg.  &  L.  Asso.  74  Mo.  App.  468; 
Brown  y.  Archer,  62  Ma  App.  277. 
The  premium  statute  is  unconstitutionaL 
Beiser  v.  William  Tell  Sav.  Fund  Asso. 
30  Pa.  137;  Philanthropi<r  Bldg.  Asso.  ▼. 
McKnight,  35  Pa.  470;  Premium  Fund 
AsBo.'s  Appeal,  30  Pa.  156;  Link  v.  German- 
town  Bldg.  Asso.  89  Pa.  15;  Simpson  y. 
Kentucky  Citizens'  Bldg.  &  L.  Asso.  101 
Ky.  496,  41  S.  W.  570,  42  S.  W.  834;  Monti- 
cello  Mut.  Bldg.  Loan  &,  Homestead  Asso.  v. 
Smythe,  9  Rep.  714;  Citizens'  Secur.  & 
Land  Co.  v.  Uhler,  48  Md.  455;  Columbia 
Bldg.  &,  L.  Asso.  y.  Bollinger,  12  Rich.  Eq. 


324,  78  Am.  Dec.  463;  Cooley,  Const.  Lim.  p. 
485;  Endlich,  Bldg.  Asso.  §  363;  State  ex 
rel.  Richey  v.  McGrath,  95  Mo.  193,  8  S.  W. 
425. 

Messrs.  Kincaly  A  KInealy,  for  re- 
spondent:' 

Laws  regulating  building  and  loan  asso- 
ciations, and  exempting  them  from  the  ef- 
fects of  thfi  usury  statutes,  are  not  uncon- 
stitutional. 

Sheldon  v.  Birmingham  Bldg.  A  L.  Asso. 
121  Ala.  278,  25  So.  820;  Cook  v.  Equitable 
Bl^g.  &  L.  Asso.  104  Ga.  814,  30  S.  E.  911; 
Holmes  v.  Smythe,  100  111.  413;  Security 
Sav.  &  L.  Asso.  v.  Elbert,  153  Ind.  198,  54 
N.  E.  753;  Iowa  Sav.  &,  L.  Asso.  y.  Heidt, 
107  Iowa,  297,  43  L.R.A.  689,  70  Am.  St. 
Rep.  1C7,  77  N.  W.  1050;  People's  Bldg.  Jt 
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a  building  and  loan  association,  that  "no 
dues,  premiums,  interest,  or  fines  that  may 
accrue  to  the  association  in  accordance  with 
its  charter,  shall  be  deemed  usurious,"  is 
held  unconstitutional,  as  an  attempt  to  con- 
fer special  privileges  on  such  associations. 
Henderson  Bldg.  &  L.  Asso.  v.  Johnson,  88 
Ky.  191,  3  L.R.A.  289,  10  S.  W.  787;  Hen- 
derson  Bldg.  &  L.  Asso.  v.  Zeiler,  11  Ky.  L. 
Rep.  702,  12  S.  W.  945;  Locknane  v.  United 
States  Sav.  &  L.  Co.  103  Ky.  265,  44  S.  W. 
977;  James  v.  James,  21  Ky.  L.  Rep.  1401, 
55  S.  W.  193 ;  Mack  v.  Workingmen's  Bldg. 
&  L.  Asso.  5  Ky.  L.  Rep.  520. 

And  such  provisions  are  also -held  to  vio- 
late a  constitutional  provision  prohibiting 
the  legislature  from  passing  local  or  special 
acts  regulating  the  rate  of  interest.  Simp- 
son V.  Kentucky  Citizens'  Bldg.  &  L.  Asso. 
101  Ky.  496,  41  S.  W.  670,  42  S.  W.  834; 
Safety  Bldg.  &  L.  Asso.  v.  Ecklar,  100  Ky. 
116,  50  S.  W.  50. 

And  such  associations  are  held  to  be  "men 
and  sets  of  men/'  within  the  meaning  of  the 
Constitution,  upon  whom  it  is  violative  of 
the  Bill  of  Rights  to  confer  separate  or  ex- 
clusive privileges,  except  in  consideration 
of  public  services.  Simpson  v.  Kentucky 
Citizens'  Bldg.  &  Jm  Asso.  supra;  Gordon 
V.  Winchester  Bldg.  &  Accumulating  Fund 
Asso.  12  Bush,  110,  23  Am.  Rep.  713. 

In  Gordon  v.  Winchester  Bldg.  &  Accu- 
mulating Fund  Asso.  supra,  the  court  said 
that  the  question  was  to  be  decided  as  if 
the  legislature  had,  by  a  special  act,  under- 
taken to  authorize  a  natural  person  to 
charge  and  collect  a  greater  rate  of  inter- 
est than  was  permitted  by  the  general  law, 
and  to  relieve  such  person  from  the  penalty 
denounced  for  charging  such  interest. 

Neither  is  the  ruling  of  the  courts  in 
Maryland  in  harmony  with  the  general  rule. 

Thus,  it  has  been  held  in  that  state  that 
a  statute  undertaking  to  permit  building 
and  loan  associations  to  loan  money  at  a 
higher  rate  of  interest  than  that  provided 
for  by  the  Constitution  and  general  laws 
was  invalid  as  class  legislation,  notwith- 
standing a  constitutional  provision  that 
"the  legal  rate  of  interest  shall  be  0  per 
cent  per  annum,  unless  otherwise  provided 
20  L.RJL(N^.) 
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for  by  the  general  assembly."  Citizens' 
Secur.  &  Land  Co.  y.  Uhler,  48  Md.  455. 
The  court  said:  "That  the  legislature  has 
the  power  to  prescribe  a  rate  of  interest 
for  all  persons  and  all  corporations,  either 
above  or  below  6  per  cent,  is  not  questioned. 
That  is,  to  pass  a  general  law  on  the  sub- 
ject, but  it  nas  no  power  to  authorize  one 
person  to  charge  6  per  cent  and  another  10 
per  cent  and  another  26  per  cent.  The 
pernicious  effects  of  such  special  class  legis- 
lation are  so  obvious  that,  in  the  absence 
of  plain  language  showing  such  to  be  the 
intention,  we  are  not  to  presume  that  either 
the  framers  of  the  Constitution,  or  the  peo- 
ple who  adopted  it,  meant  to  confer  a  power 
so  extraordinary  on  the  legislature." 

And  in  Birmingham  v.  Maryland  Land  Sb 
Permanent  Homestead  Asso.  46  Md.  641, 
where  the  contract  was  held  not  to  be  with- 
in the  terms  of  the  act,  the  court  said  that 
it  was  a  grave  question  whether  it  was  com- 
petent for  the  legislature,  by  a  special  law, 
to  confer  upon  building  and  loan  associa- 
tions the  peculiar  privilege  of  exacting 
usury  on  loans  of  nooney.  But  see  later 
Indiana  cases,  previously  cited. 

The  holding  in  Minnesota  is  in  accord 
with  the  general  rule,  and  a  statute  ex- 
empting loans  made  by  such  associations 
from  the  provisions  of  the  general  act  rela- 
tive to  usury  is  held  not  to  be  unconstitu- 
tional as  class  legislation.  Zenith  Bldg.  & 
L.  Asso.  v.  Heimbach,  77  Minn.  97,  79  N. 
W.  609. 

So,  in  Missouri  a  statute  exempting 
building  and  loan  associations  from  the 
operation  of  the  usury  laws  was  given  effect 
in  Stanley  v.  Verity,  98  Mo.  App.  632,  73 
S.  W.  727,  and  it  was  said  that  the  provi- 
sion had  never  been  said  to  be  in  conflict 
with  the  Constitution. 

In  Nebraska  an  act  reciting  that  the  con- 
tracts of  building  and  loan  associations 
shall  not  be  construed  as  usurious  is  held 
not  to  be  invalid  as  an  attempt  by  the  legis- 
lature to  usurp  the  powers  of  the  courts. 
Nebraska  Loan  &  Bldg.  Asso.  v.  Perkins, 
01  Neb.  254,  85  N.  W.  67. 

And  such  provision  is  held  not  invalid 
as  class  legislation,  or  as  being  in  the  na- 
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L.  A880.  V.  Billing,  104  Mich.  186,  62  N.  W. 
373;  Zenith  Bldg.  &  L.  Asso.  v.  Heimbach, 
77  Minn.  97,  79  N.  W.  609;  Home  Bldg. 
&  L.  Asso.  V.  Nolan,  21  Mont.  205,  53  Pac. 
738;  South  Omaha  Loan  &  Bldg.  Asso.  v. 
Wirrick,  63  Neb.  598,  88  N.  W.  694 ;  Cramer 
V.  Southern  Ohio  Tx)an  &  T.  Co.  72  Ohio 
St.  395,  69  L.R.A.  415,  74  N.  E.  200,  2 
A.  &  £.  Ann.  Cas.  990;  Smoot«v.  People's 
Perpetual  Loan  &  Bldg.  Asso.  95  Va.  680,  41 
L.R.A.  589,  29  S.  E.  746;  Archer  v.  Balti- 
more Bldg.  &  L.  Asso.  45  W.  Va.  37,  30  S. 


E.  241;  Stanley  v.  Verity,  08  Mo,  App.  632, 
73  S.  W.  727. 

Gantt,  P.  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  was  the  owner  of  ten  shares 
of  stock  of  the  par  yalue  of  $240  each  in 
the  defendant  corporation  and  building  as- 
sociation, organized  under  the  laws  of  this 
state,  and,  on  the  30th  day  of  June,  1892, 
she  borrowed  from  it  the  sum  of  $2,400,  and 
together    with    her    husband,    Henry    Spit- 


ture  of  special  legislation.  Livingston  Lonn 
&  Bldg.  Asso.  V.  Drummond,  49  Neb.  200, 
68  N.  W.  375;  South  Omaha  Loan  &  Bldg. 
Asso.  V.  Wirrick,  63  Neb.  598,  88  N.  W. 
694. 

A  statute  expressly  rendering  fines, 
monthly  payments,  and  premiums  of  build- 
ing and  loan  associations  innocuous,  under 
statutes  prohibiting  usury,  was  given  effect 
in  Preston  v.  Rockey,  186  N.  Y.  186,  77 
N.  E.  1166,  7  A.  &  E.  Ann.  Cas.  315.  But 
its  constitutionality  was  not  expressly  con- 
sidered. 

In  North  Dakota  an  act  exempting  build- 
ing and  loan  associations  from  the  provi- 
sions of  the  statute  regulating  usury  is 
held  not  to  violate  a  constitutional  provi- 
sion which  requires  all  laws  of  a  general 
nature  to  have  a  uniform  operation,  or  a 
provision  which  forbids  the  granting  of 
privileges  or  immunities  to  any  citizen,  or 
class  of  citizens,  which  upon  tlie  same  terms 
shall  not  be  granted  to  all  citizens,  or  a 
further  provision  prohibiting  the  legisla- 
ture from  passing  any  special  law  "regu- 
lating the  rate  of  interest  on  money."  Ver- 
mont Loan  &  T.  Co.  v.  Whithed,  2  N.  D. 
82,  49  N.  W.  318.  The  court  said:  "A 
statute  relating  to  persons  or  things  as  a 
class  is  a  general  law;  one  relating  to  par- 
ticular persons  or  things  of  a  class  is  spe- 
cial." Sutherland,  Stat.  Constr.  §  121. 
"Special  laws  are  those  made  for  individual 
cases,  or  for  less  than  a  class  requiring 
laws  appropriate  to  ita  peculiar  condition 
and  circumstances."  An  inspection  of  the 
statute  under  consideration  at  once  dis- 
closes that  it  does  not  come  within  the 
above  definition  of  a  special  law.  Nor  does 
it  grant  any  privileges  or  immunities  to 
any  citizen  that  would  not  equally  extend 
to'any  other  citizen  coming  within  the  class 
to  which  the  exception  applies.  It  is  a 
statute  general  in  its  nature. 

In  Ohio  it  is  held  that  a  provision  ex- 
empting building  and  loan  associations 
from  the  usury  laws  is  not  a  violation  of  a 
constitutional  provision  requiring  all  laws 
to  have  a  uniform  operation,  or  of  a  pro- 
vision that  no  special  privileges  or  im- 
munities shall  be  granted.  Cramer  v. 
Southern  Ohio  Loan  &  T.  Co.  72  Ohio  St. 
395,  69  L.R.A.  415,  74  N.  E.  200,  2  A.  &  E. 
Ann.  Cas.  990;  Spies  v.  Southern  Ohio  Loan 
&  T.  Co.  24  Ohio  C.  C.  40;  Brooklyn  Bldg. 
&  L.  Asso.  V.  Desnoyers,  26  Ohio  C.  C.  352 ; 
Carmichael  v.  Indcmnitv  Sav.  &  L,  Co,  15 
Ohio  S.  &  C.  P.  Dec.  341. 
26  L.R.A.(N.S.) 


In  Pennsylvania  a  statute  declaring  that 
the  true  intent  of  a  former  act  relative  to 
building  and  loan  association  premiums  is 
that  premiums  thus  obtained  "should  not  be 
deemed  usurious"  has  been  held  invalid  on 
the  ground  that  a  subsequent  legislature 
has  no  constitutional  authority  U)  direct 
the  judiciary  how  it  shall  interpret  prior 
statutes.  Reiser  v.  William  Tell  Sav.  Fund 
Asso.  39  Pa.  137;  Premium  Fund  Asso/a 
Appeal,  39  Pa.  156. 

The  rule  in  Virginia  is  in  accord  with 
the  weight  of  authority,  and  it  is  there  held 
that  the  legislature  has  the  power  to  pass 
an  act  legalizing  the  contracts  of  building 
and  loan  associations  which  were  previous- 
ly usurious,  and  that  such  a  statute  does 
not  violate  the  constitutional  provision 
against  granting  special  privileges.  Smoot 
V.  People's  Perpetual  Loan  &  Bldg.  Asso. 
95  Va.  686,  41  Tj.R.A.  589,  29  S.  E.  740; 
Bryan  v.  Augusta  Perpetual  Bldg.  &  L. 
Asso.  104  Va.  Gil,  62  S.  E.  357;  Bosang  v. 
Iron  Belt  Bldg.  &  L.  Asso.  06  Va.  119,  30 
S.  E.  440.  The  court  in  Smoot  v.  People's 
Perpetual  Loan  &  Bldg.  Asso.  supra,  said: 
"It  is  within  the  power  of  the  legislature 
to  designate  what  transactions  shall  be  sub- 
ject to,  and  what  shall  be  exempt  from,  the 
influence  of  the  laws  against  usury.  It 
may  take  away  the  defense  of  usury,  or  it 
may  remove  a  disability  to  contract  which 
it  had  previously  imposed;  and,  though  a 
court  cannot  by  charter  create  a  corpora- 
tion with  power  to  make  contracts  contrary 
to  the  usury  laws,  the  legislature  may.  In 
the  case  in  judgment,  the  legislative  enact- 
ment has  rendered  valid  contracts  which 
were  previously  usurious,  and  this  is  a 
valid  exercise  of  power." 

The  court,  in  Archer  v.  Baltimore  Bldg. 
&  L.  Asso.  45  W.  Va.  37,  30  S.  E.  241,  in 
holding  a  provision  Exempting  building  and 
loan  associations  from  the  operation  of  the 
usury  law,  said:  "The  advancements  made 
by  building  associations  to  their  members 
differ  so  materially  from  ordinary  loans 
that  the  legislature  is  justified  in  classing 
them  separately  as  regards  the  interest  and 
usury  of  such  transactions." 

As  to  usury  in  loans  by  building  and 
loan  associations  generally,  see  Reeve  v. 
Ladies*  Bldg.  Asso.  56  Ark.  335,  18  L.R.A. 
129,  19  S.  W.  917,  and  as  to  conflict  of  laws 
as  to  usury  on  contracts  of  foreign  build- 
ing and  loan  associations,  see  United  States 
Sav.  &  L.  Co.  V.  Beckley,  137  Ala.  119,  62 
L.R.A.  33,  97  Am.  St.  Rep,  19,  33  So,  934. 
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hover,  executed  to  the  defendant  a  bond 
wherein  they  acknowledged  themselves  in- 
debted to  the  association  in  the  sum  of 
$2,400,  with  $10  per  month  interest  from 
date^  and  a  premium  of  $8.40  for  a  prefer- 
ence in  obtaining  the  loan,  and  conditioned 
that  they  would  pay  to  the  association 
$28.40  every  month  as  the  dues  on  the 
stock,  Interest,  and  premium  on  the  loan, 
and  also  that  they  would  promptly  pay  all 
fines  assessed  against  them  and  taxes  and 
assessments  levied  upon  the  real  estate  de- 
scribed in  the  deed  of  trust  securing  the 
bond.  And  that  if  at  any  time  they  should 
permit  the  dues,  interest,  premium,  or  fines 
to  remain  unpaid  for  six  months,  then  the 
whole  debt  should  become  due  at  once  at  the 
option  of  the  association,  and  the  deed  of 
trust  might  be  enforced  for  the  payment 
of  the  debt.  At  the  same  time,  as  further 
security  for  the  bond  and  debt,  plaintiff  and 
her  husband  executed  to  Julius  E.  Greffet  as 
trustee  a  deed  of  trust  upon  the  lot  of  ground 
in  city  block  2332  of  the  city  of  St.  Louis, 
having  a  front  of  25  feet  on  the  north  line 
of  Madison  street.  The  deed  of  trust  pro- 
vided that  in  case  the  dues,  interest,  pre- 
mium, or  fines  should  become  in  default  for 
six  months,  or  if  at  any  time  such  dues,  in- 
terest, premium,  and  fines  accumulate  so 
as  to  equal  the  sum  of  six  months'  dues,  in- 
terest, premium,  and  fines,  or  if  the  plain- 
tiff failed  to  pay  the  taxes  on  the  property, 
or  to  keep  the  same  free  from  mechanics' 
liens,  the  trustee  might  proceed  to  sell  the 
property  for  the  purpose  of  paying  the 
amount  due. 

At  the  time  of  the  execution  of  this  bond 
and  deed  of  trust,  plaintiff  also  pledged  her 
ten  shares  of  stock  to  the  association.  The 
last  payment  made  by  the  plaintiff  and  her 
husband  on  account  of  the  loan  was  in  Feb- 
ruary, 1900,  and  because  of  the  default  in 
payments,  the  association  caused  the  prop- 
erty to  be  sold,  after  advertising  the  same, 
on  the  2d  day  of  March,  1901,  and  it  was 
purchased  by  the  association  for  $2,250.  On 
the  28th  of  August,  1905,  plaintiff  instituted 
this  suit  claiming  that  the  loan  made  to  her 
was  usurious,  and  that  she  had  in  reality 
paid  back  all  that  was  due  from  her,  and 
consequently  there  was  no  default  on  her 
part  at  the  time  of  the  sale  of  the  proper- 
ty by  the  trustee;  and  in  her  petition  she 
prays  that  an  accounting  may  be  had  be- 
tween the  parties,  and  that  she  may  be  giv- 
en judgment  against  respondent  for  the 
amount  found  to  have  been  paid  in  by  her, 
and  also  the  amount  that  the  property 
brought  at  the  foreclosure  sale,  together 
with  interest  thereon  at  6  per  cent  per  an- 
num, less  the  amount  of  the  loan  to  her 
with  5  per  cent  interest  thereon. 

The  groimds  upon  which  plaintiff  seeks 
go  l^.RJl.(N.S.) 


recovery  are  set  forth  in  her  petition  as 
follows:  "Plaintiff  states  further  that  de- 
fendant charged  plaintiff  35  per  cent  of  said 
loan  of  $2,400  as  and  for  a  premium,  and  that 
said  premium  is  unreasonable,  extortionate, 
oppressive,  illegal,  and  usurious;  and  article 
10  of  chapter  12  of  the  Revised  Statutes  of 
Missouri  of  1899  [Anno.  Stat.  1906,  pp. 
1083-1102],  particularly  §  1362  thereof,  and 
article  9  of  chapter  42  of  the  Revised 
Statutes  of  Missouri  of  1889  especially  § 
2814  thereof,  imder  which  said  loan  was  pre- 
tended to  be  let,  and  by  virtue  of  which  it 
(defendant)  was  incorporated,  are  all  in 
conflict  with  and  in  contravention  of  §  53 
of  article  4  of  page  80  of  the  Constitution 
of  the  state  of  Missouri  [Anno.  Stat.  1906, 
p.  107],  and  especially  that  part  of  said 
section  of  said  article  which  provides:  'The 
general  assembly  shall  not  pass  any  local 
or  special  law  fixing  the  rate  of  interest,' 
and  in  violation  of  §§  5973  and  5075  of 
chapter  90,  pp.  1428  and  1429,  of  the  Re- 
vised Statutes  of  Missouri  of  1889,  and  in 
conflict  with  §  3708  of  chapter  40  of  the 
Revised  Statutes  of  Missouri  of  1899  [Anno. 
Stat.  1906,  p.  2077].  That  the  Constitu- 
tion and  statutes  aforesaid  were  all  in  full 
force  and  effect  at  all  of  the  dates  herein 
named.  Plaintiff  further  states  that  said 
loan  was  not  awarded  by  means  of  an  auc- 
tion, and  there  was  no  competitive  bid- 
ding therefor;  on  the  contrary,  detendant 
charged  said  premium  through  private  con- 
tract with  plaintiff  and  by  an  arbitrary  de- 
mand of  said  35  per  cent  per  annum." 

On  the  part  of  the  defendant  the  evidence 
tended  to  prove  that,  at  a  regular  monthly 
meeting  on  June  8,  1892,  the  executive  com- 
mittee presented  an  application  from  the 
plaintiff  and  her  husband  for  a  loan  of  $2,- 
200,  more  or  less,  to  purchase  a  lot  on  the 
north  side  of  Madison  between  Nineteenth 
and  Twentieth  streets,  and  erect  thereon  a 
two-story  brick  stable  with  four  living 
rooms  above.  The  president,  Mr.  Hercules, 
offered  $2,200,  more  or  less,  for  sale  to  the 
highest  bidder,  and  35  per  cent  premium 
was  offered  by  Mrs.  Spithover;  there  being 
no  other  higher  bid,  the  president  declared 
$2,200,  more  or  less,  sold  to  Mr.  and  Mrs. 
Spithover  at  35  per  cent  premium.  It  was 
then  moved  and  seconded  that  the  loan  to 
Mr.  and  Mrs.  Spithover  be  granted  subject 
to  the  approval  of  the  real  estate  and  build- 
ing committees,  and  also  subject  to  the  bor- 
rowers paying  into  the  association  two 
years'  dues  in  advance  on  the  number  of 
shares  borrowed  on,  and  this  motion  was 
adopted.  Section  36  of  the  by-laws  of  the 
defendant  corporation  was  offered  by  tho 
plaintiff  and  read  in  evidence;  it  was  in 
these  words:  "The  funds  of  the  associa- 
tion will  arise  from  the  collection  of  month- 
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]j  dues,  premiums  on  loans,  fines,  and  other 
sources.  The  money  thus  accumulated  shall, 
the  tecond  Wednesday  ic  each  month,  be 
put  up  at  auction,  and  awarded  to  the 
shareholder  who  bids  the  highest  premium 
for  the  same.  Each  stockholder  is  entitled 
to-  receive  from  the  association  a  loan  on 
real  estate  security  of  $240  for  each  share 
of  stock  he  holds.  The  successful  bidder 
shall  be  entitled  to  take  out  at  the  premium 
paid  a  loan  on  all  the  shares  he  holds.  If 
there  is  not  that  much  money  on  hand,  the 
succeeding  collections  shall  be  placed  to  his 
credit  until  his  loan  is  all  paid  off.  No  loan 
shall  be  made  to  a  second  bidder  on  the 
same  evening  for  a  premium  lower  than  the 
successful  bid.  The  secretary  may  bid  in 
any  loan  for  any  member  requesting  same 
and  filing  his  application.  All  members  de- 
siring to  take  out  a  loan  must  file  with  the 
secretary  an  application  as  prescribed  by 
law."  It  was  admitted  that  the  real  estate 
upon  which  the  loan  was  secured  was  the 
sole  and  separate  property  of  the  plaintiff. 
Other  facts  will  be  noted  if  necessary,  in 
the  course  of  the  opinion. 

It  is  obvious  that  the  plaintiff  based  her 
claim  for  relief  upon  two  substantive  propo- 
sitions, to  wit,  that  the  loan  which  was 
made  to  her  was  not  awarded  at  an  auction 
of  the  money  of  the  association,  but  was 
made  through  private  contract;  and,  second- 
ly, that  the  statute  (Rev.  Stat.  1889,  § 
2814)  which  provided:  "No  premiums, 
fines,  or  interest  on  such  premiums  that 
may  accrue  to  the  said  corporation  accord- 
ing to  the  provisions  of  this  article,  shall 
be  deemed  usurious,  and  the  same  may  be 
collected  as  debts  of  like  amount  are  now 
by  law  collected," — is  and  was  unconstitu- 
tional. 

In  regard  to  the  first  proposition,  that 
the  money  or  loan  was  not  awarded  to  her 
at  an  auction,  as  required  by  the  statutory 
provision  in  §  2812,  Rev.  Stat.  1889,  there 
was  absolutely  no  proof  worthy  of  the  name 
which  sustains  her  contention  in  this  re- 
spect. The  testimony  of  Mr.  Kelly,  the 
secretary  of  the  association,  and  of  Her- 
cules, the  president,  as  well  as  a  record  of 
the  association  made  on  the  day  the  loan 
was  awarded  to  her,  contradicts  her  conten- 
tion in  this  respect,  and  the  proof  on  her 
part  utterly  fails  to  susbtantiate  her  claim. 
She  herself  did  not  establish  the  truth  of 
this  allegation  when  she  was  a  witness  on 
the  stand,  and  the  deed  of  trust  which  she 
executed  to  secure  the  loan  recites  on  its 
face  ''said  premium  having  been  bid  at  the 
rate  of  35  per  cent."  As  to  her  insistence 
that  Mr.  Kelly  and  Mr.  Hercules  were  not 
competent  witnesses,  it  appearing  that 
plaintiff's  husband  acted  for  her  on  the  oc- 
casion of  the  awarding  of  the  loan  on  her 
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bid,  their  competency,  even  if  questioned  at 
the  proper  time,  was  settled  by  this  court 
in  banc,  in  Southern  Commercial  Sav.  Bank 
y.  Slattery,  166  Mo.  620,  66  S.  W.  1066. 
To  the  further  contention  along  thia  line, 
that  there  could  be  no  fair  letting  under 
the  association's  by-laws  (§  36),  no  such 
question  as  that  was  presented  to  the  cir- 
cuit court,  or  passed  upon  by  it.  This  by- 
law was  introduced  by  the  plaintiff,  and  it 
is  perfectly  obvious  that  it  is  not  obnoxious 
to  the  criticism  of  the  plaintiff.  Her  con- 
struction of  this  section  is  utterly  unten- 
able. It  does  not  mean,  as  she  contends, 
that  there  could  not  be  a  separate  auction 
of  different  funds  on  the  same  night  or 
same  occasion.  Her  contention  is  that,  be- 
cause Mr.  Gregory  had  bid  off  a  loan  on 
that  same  evening,  therefore  the  separate 
auction  subsequently  had,  at  which  she  bid 
off  the  loan  in  suit,  was  contrary  to  the 
by-laws  and  illegal.  We  think  the  by-law 
is  not  susceptible  of  any  such  construction. 
We  may  also  add  in  this  connection  that 
the  point  attempted  to  be  made  by  the 
plaintiff  in  regard  to  §  35  of  the  by-laws 
is  wholly  outside  of  the  record  in  the  case, 
and  was  not  involved  in  any  manner,  and 
was  not  before  the  circuit  court,  and  was 
entirely  unsupported  by  any  evidence  what- 
ever. 

2.  Although  §  2814  of  the  Revised  Stat- 
utes of  1889  was  enacted  in  1879,  and  ap- 
pears in  the  Revision  of  1879  as  a  new  sec- 
tion, number  964,  and  is  substantially  in 
the  same  form  in  the  Revision  of  1899  (§ 
1364),  its  constitutionality  has  never  been 
determined  by  this  court.  But  the  question 
of  usury,  as  inhering  in  these  building  and 
loan  contracts,  has  been  the  occasion  of 
many  decisions  in  our  sister  states  upon  the 
origin  and  character  of  such  associations, 
and  especially  as  to  the  relation  of  a  loan 
to  the  stock  upon  which  it  is  based.  And  % 
while  there  has  not  been  perfect  unanimity 
of  opinion  on  the  subject,  a  very  large  ma- 
jority of  the  courts  have  upheld  the  con- 
stitutionality of  statutes  which  are  practi- 
cally the  same  as  §  2814,  Rev.  Stat.  1889. 
Some  of  th«  courts,  notably  the  supreme 
courts  of  Kentucky,  .South  Carolina,  and 
North  Carolina,  treat  the  sale  of  .the  funds 
for  premium  as  a  subterfuge  for  charging 
usurious  interest,  and  when  the  premium 
and  the  interest  on  a  loan  exceed  the  lawful 
legal  rate  prescribed  by  statute  for  all  other 
loans,  the  transaction  falls  within  the  pen- 
alty of  the  usury  laws,  and  the  association 
can  only  recover  the  lawful  rate  of  interest 
on  its  loan,  or  the  amount  actually  ad- 
vanced to  the  borrower;  and  the  act  of  the 
Legislature  which  permits  such  association 
to  exact  from  their  borrowing  members 
incmiums  in  addition  to  the  legal  rate  of 
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intorest  is  in  violation  of  constitutional 
provisions  in  those  states  which  forbid  the 
legislature  passing  any  local  or  special  acts 
regulating  the  rate  of  interest.  Simpson  v. 
Kentucky  Citizens'  BIdg.  &  L.  Asso.  101 
Ky.  496,  41  S.  W.  570,  42  S.  W.  834;  Mills 
V.  Salisbury  Bldg.  &  L.  Asso.  75  N.  C.  290; 
Columbia  BIdg.  &  L.  Asso.  v.  Bollinger,  12 
Rich.  £q.  124,  78  Am.  Dec.  463.  A  loan  to 
members  at  a  legal  rate  of  'interest,  with 
reasonable  dues  for  the  maintenance  of  the 
organization,  however,  has  been  held  by 
these  courts  as  not  usurious.  On  the  other 
hand,  the  supreme  courts  of  Alabama,  Geor- 
gia, Illinois,  Indiana,  Iowa,  Michigan,  Minn- 
esota, Montana,  Nebraska,*  Ohio,  Virginia, 
and  West  Virginia  have  sustained  statutes 
in  all  substantial  respects  like  §  2814,  Rev. 
Stat.  1889,  as  constitutional,  not  inimical  to 
our  constitutional  provision  against  special 
legislation  ''fixing  the  rate  of  interest,"  and 
not  violative  of  the  general  provision  of 
the  Constitution  of  these  states  against  the 
passage  of  any  local  or  special  law.  Thus, 
in  Alabama  (Sheldon  v.  Birmingham  Bldg. 
&  L.  Asso.  121  Ala.  loc.  cit.  284,  25  So.  823) 
the  court  said:  "A  bv-law  of  the  defendant 
exhibited  in  the  bill  provides  that  'the 
amount  paid  into  the  treasury  each  month 
shall  be  sold  to  the  highest  bidder  or  bid- 
ders, and  any  member  taking  an  advance  or 
loan  shall  allow  the  premium  offered  by  him 
or  her  to  be  deducted,  as  set  forth  in  §  30, 
and  shall  secure  the  association  for  such  ad- 
vance or  loan  by  bond  or  mortgage  on  stock 
of  the  association.'  The  by-laws  also  pro- 
vide that  'none  but  members  shall  be  al- 
lowed to  bid  for  a  loan  or  advance.'  Under 
such  system  premiums  result  from  compet- 
ing bids  of  shareholders  inter  se  for  the 
privilege  of  receiving  the  loan,  and,  in  one 
respect  at  least,  they  stand  upon  a  different 
footing  from  interest,  in  that  they  are  con- 
trolled by  the  competing  members,  and  not 
by  the  lending  association.  If  the  premium 
be  treated  as  interest,  the  general  interest 
rate  of  8  per  cent  may  be  exceeded  in  the 
interest  charged,  but  the  power  given  by 
the  statute  to  the  association  and  its 
members  to  so  contract  among  themselves 
is  not  a  special  privilege  in  a  sense  obnox- 
ious to  the  constitutional  provisions  looking 
to  the  conservation  of  equal  rights.  The 
peculiar  plan  of  business  they  adopt,  and 
the  mutual  participation  in  the  profits 
arising  from  it,  mark  building  and  loan 
associations  as  a  class  so  distinct  from  or- 
dinary lenders  as  to  warrant  the  distinct 
legislative  grant  of  the  power  to  so  regulate 
charges  for  an  advance  or  loan.  Besides 
the  statute  is  general  in  its  application  in 
that  it  excludes  no  one  from  the  right  to 
enter  into  the  relation  of  either  borrowing 
or  nonborrowing  stockholder,  or  from  the 
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right  to  organize  under  its  provisions  the 
class  of  corporations  having  such  power  to 
lend,  and  thereby  to  participate  in  the  ben- 
efits conferred  by  the  statute."  Montgom- 
ery Mut.  Bldg.  &  L.  Asso.  v.  Robinson,  69 
Ala.  413.  The  act  incorporating  building 
associations  in  the  state  of  Illinois,  ap- 
proved April  4,  1872,  contained  a  section 
(number  10)  in  almost  the  identical  words 
of  §  2814,  Rev.  Stat.  1889,  of  this  state; 
and,  on  a  bill  charging  usury  because  the 
bonus  bids  for  the  loan  increased  the  inter- 
est beyond  the  legal  rate,  the  supreme  court 
of  that  state  held  said  section  to  be  in  vio- 
lation of  two  sections  of  the  Constitution 
of  Illinois,  namely  that  prohibiting  the 
regulation  of  interest  on  money,  and  that 
prohibiting  the  granting  to  any  corporation 
any  special  or  exclusive  privilege  by  a  spe- 
cial or  local  law.  Afterwards,  however,  in 
Holmes  v.  Smythe,  100  111.  413,  the  same 
act  came  before  the  supreme  court  again, 
and  Mr.  Justice  Schol field,  who  had  written 
the  previous  decision  of  the  court,  again 
speaking  for  the  court,  held  that  the  act 
was  a  general  law  applicable  to  all  citizens 
of  the  state  who  chose  to  bring  themselves, 
within  the  relations  and  circumstances  pro- 
vided for  by  it,  and  is  not  within  the  pro- 
hibition of  the  Constitution  (§  22  of  article 
4)  which  declares  that  the  general  assembly 
shall  not  pass  local  or  special  laws  "regula- 
ting tht)  rate  of  interest  on  money,"  or 
"granting  to  any  corporation,  association, 
or  individual  any  special  or  .exclusive  priv- 
ilege, immunity,  or  franchise  whatever."  In 
Iowa  Sav.  &,  L.  Asso:  v.  Heidt,  107  Iowa, 
loc.  cit.  303,  43  L.R.A.  689,  70  Am.  St.  Rep. 
197,  77  N.  W.  1052,  it  was  said:  "First, 
it  is  said  that  the  building  and  loan  law 
of  the  state  is  unconstitutional,  because  it 
is  class  legislation.  Some  of  the  arguments 
advanced  in  support  of  this  claim  assail 
rather  the  policy  of  such  statutes  than  the 
power  to  enact  them.  In  theory  these  in- 
stitutions are  profit  sharing.  The  amounts 
directly  paid  for  the  use  of  money  go  in- 
directly to  the  benefit  of  the  stockholders 
through  the  increase  in  the  value  of  their 
shares.  Where  the  loans  are  confined  to 
shareholders,  we  can  see  good  reason  for 
exempting  such  associations  from  the  oper- 
ation of  the  usury  law.  That  the  consti- 
tutional power  exists  to  make  this  exemp- 
tion we  think  is  without  serious  doubt. 
People's  Bldg.  &  L.  Asso.  v.  Billing,  10 1 
Mich.  186,  62  N.  W.  373;  Vermont  Loan  & 
T.  Co.  v.  Whithed,  2  N.  D.  82,  49  N.  W. 
318;  Archer  v.  Baltimore  Bldg.  &  L.  Asso. 
45  W.  Va.  37,  30  S.  E.  241.  See  also,  on 
the  general  character  of  these  institutions 
and  the  reasons  for  special  legislation  in 
their  favor,  Hawkins  v.  Americus  Nat. 
Bldg.  &  L.  Asso.  96  Ga.  206,  22  S.  E.  711; 
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Granite  State  Provident  Abso.  v.  Monk  (N. 
J.  Eq.  30  Atl.  872;  Natchez  Bldg.  &  L. 
Asso.  v.  Shields,  71  Miss.  630,  15  So.  793." 
In  Security  Sav.  &  L.  Asso.  v.  Elbert,  153 
Ind.  loc.  cit.  202,  54  N.  E.  754,  the  su- 
preme court  of  that  state  said:  "This 
court,  since  the  McLaughlin  Case,  62  Ind. 
264,  has  continued  to  recognize  that  the 
transaction  between  a  borrowing  meml^r 
and  his  society  is  not  a  mere  loan  of  money 
as  between  strangers.  [Citing  numerous 
Indiana  cases.]  That  the  transaction  is  not 
in  its  nature  usurious  seems  to  be  support- 
ed by  the  great  weight  of  authorities. 
^Freeman's  note  to  Bank  of  Newport  v. 
Cook,  46  Am.  St.  Rep.  200;  4  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  1054,  1056."  See  also 
a  full  review  of  the  law  of  building  and  loan 
associations,  and  the  character  of  the  ap- 
plications between  the  stockholder  ana  the 
association,  in  Cook  v.  Equitable  Bldg.  & 
L.  Asso.  104  Ga.  814,  30  S.  E.  911,  and  Pat- 
terson V.  Workingmen's  Bldg.  &  L.  Asso.  14 
Lea,  677,  in  which  that  court  also  held 
that  a  provision  similar  to  §  2814,  Rev. 
Stat.  1889,  is  not  unconstitutional. 

It  seems  unnecessary  to  make  further 
citations  of  authority  along  this  line,  and 
it  is  only  necessary  to  add  that  the  great 
weight  of  authority  in  this  country  is  to 
the  eflfect  that  a  statute  like  ours  (§  2814, 
Rev.  Stat.  1889)  is  perfectly  constitutional, 
and  therefore  the  contract  for  premium  at 
a  public  auction  of  the  money  is  lawful, 
and  does  not.  violate  our  general  statute 
against  usury. 

The  judgment  of  the  Circuit  Court  was 
for  the  defendant,  and  in  our  opinion  was 
correct,  and  it  is  therefore  aiRrmed. 

Burgess  and  Fox,  J  J.,  concur. 

Petition  for  rehearing  denied  February 
12,  1910. 
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LILLY  CA^IPBELL,  Admxr.,  etc.,  of  David 
L.  Campbell,  Deceased, 

V. 

CHASE  BROWN,  Appt 
(81  Kan.  480,  106  Pac.  87.) 

Evidence  —  deolnratlons  «*  admissibil- 
ity. 

1.  A  person  having  in  his  possession  at 
his  home  a  bottle  of  wood  alcohol,  obtained 
the  previous  day,  invited  a  neighbor  to 
drink  with  him  from  its  contents,  suppos- 
ing it  to  be  fit  to  drink,  and,  to  induce  com- 
pliance with  his  invitation,  said:  "It  is 
good.    I  got  it  of  Chase  Brown."    Two  days 

'     Headnotes  bv  Bensox,  J. 
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afterwards,  having  taken  several  drinks  of 
the  alcohol  meantime,  the  person  died,  and 
the  evidence  tends  to  show  that  death  re- 
sulted from  wood  alcohol  poisoning.  In  an 
action  by  his  administratrix  for  damages 
based  upon  tlie  alleged  negligence  of  Bcown 
in  selling  the  wood  alcohol  without  a  prop- 
er label,  it  is  held  that  the  admission  in 
evidence  of  this  statement  of  the  deceased 
was  error,  and  that,  under  tlie  issues  and 
evidence,  it  was  prejudicial. 

Same  —  res  icestse. 

2.  The  words  quoted  were  not  a  spontane- 
ous exclamation.  They  were  not  concomit- 
ant with  the  principal  act  (of  obtaining 
the  alcohol ) ,  nor  a  part  of  it ;  and  they  did 
not  illustrate,  explain  or,  characterize  the 
act,  but  simply  related  the  purchase  as  a 
past  event, — a  narrative  of  a  completed 
transaction. 

(January  8,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  tlie  District  Court  for  Neosho  Coun- 
ty in  plaintifT's  favor  in  an  action  brought 
to  recover  damages  for  the  death  of  plain- 
tilT's  intestate,  which  was  alleged  to  have 
been  caused  by  defendant's  negligence.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  W.  Brewster,  B.  F.  Sliiiin. 
A.  S.  Liapham,  J.  Q.  Stratton,  and  W. 
R.  Cline  for  appellant. 

Messrs.  F.  J.  Oyler,  H.  P.  Farrclly, 
and  T.  R.  Evans,  for  appellee: 

If  declarations  of  a  past  occurrence  are 
made  under  such  circumstances  as  will 
raise  the  reasonable  presumption  that  they 
are  spontaneous  utterances  of  thoughts  cre- 
ated by,  or  springing  out  of,  the  transaction 
itself,  and  so  soon  thereafter  as  to  exclude 
the  presumption  that  they  are  the  result 
of  premeditation  and  design,  they  will  be 
admissible  as  a  part  of  the  res  gestce. 

21  Am.  &  Eng.  Enc.  Law,  pp.  101,  102; 
State  v.  Garrand,  5  Or.  216;  Little  Rock, 
M.  R.  &  T.  R.  Co.  v.  Leverett,  3  Am.  St. 
Rep.  230,  and  notes,  48  Ark.  333,  3  S.  W. 
50;  Hermes  v.  Chicago  &  N.  W.  R.  Co.  80 
Wis.  690,  27  Am.  St.  Rep.  69,  60  N.  W. 
584;  Pinney  v.  Jones,  64  Conn.  545,  42  Am. 
St.  Rep.  209,  30  Atl.  702;  Trenton  Pass,  R, 
Co.  V.  Cooper,  00  N.  J.  L.  219,  38  L.R.A. 
037,  04  Am.  St.  Rep.  692,  37  Atl.  730;  Ward 
V.  White,  86  Va.  212,  19  Am.  St.  Rep.  883, 
9  S.  E.  1021 ;  International  &  G.  N.  R.  Co. 


Note.  —  A  search  has  disclosed  no  other 
cases  passing  on  the  admissibility  as  res 
geatof  of  declarations  made  upon  the  occa- 
sion of  drinking  liquor,  as  to  the  source 
from  which  it  had  been  obtained.  The  deci- 
sion, however,  seems  to  be  a  clear  and  prop- 
er application  of  the  rule  that  rejects  as 
rcit  gestfc  declarations  made  during  a  trans- 
action distinct  from  the  one  under  investi- 
gation. 


idio. 
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V.  Anderson,  82  Tex.  510,  27  Am.  St.  Hep. 
902,  17  S.  W.  1039. 

Benson,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  Mrs.  Camp- 
bell, as  administratrix  of  the  estate  of  her 
deceaacd  husband,  for  damages  for  the  al- 
leged negligence  of  the  defendant  in  selling 
and  delivering  wood  alcohol,  instead  of  grain 
alcohol,  the  article  called  for,  and  in  failing 
to  label  the  bottle  to  indicate  its  poisonous 
contents.  The  plaintiff  havfng  recovered, 
the  defendant  appeals,  alleging  error  in  the 
admission  of  testimony  and  in  giving  and 
refusing  instructions. 

On  the  22d  day  of  February,  1907,  Chase 
Brown,  a  druggist,  sold  to  David  L.  Camp- 
bell a  quart  of  alcohol  for  use  in  compound- 
ing a  liniment  for  a  lame  Jiorse.  At  dilTer- 
ent  times  the  next  day  Mr.  Caropbull  drank 
from  the  contents  of  a  quart  bottle  that-  he 
had  brought  to  his  home  on  the  22d;  he  be- 
came sick  on  the  24tli,  and  died  on  the  25th 
of  that  month.  The  bottle  from  which  he 
drank  was  not  labeled  "poison."  An  analy- 
sis of  the  remaining  contents  of  the  bottle 
disclosed  that  it  was  wood  alcohol,  which  is 
poison.  An  analysis  of  the  stomach  of  the 
deceased  also  disclosed  the  presence  of  tliis 
poison,and  the  symptoms  of  his  sickness  in- 
dicated such  poisoning.  The  defendant  tes- 
tified: That  he  sold  to  Mr.  Campbell  com- 
mon alcohol,  t.  e.,  grain  alcohol,  and  not 
wood  alcohol;  that,  while  he  had  wood  al- 
cohol in  his  stock,  it  was  of  a  dark  shade, 
bordering  on  red,  having  been  colored  by 
the  barrel  in  which  it  was  kept.  A  clerk 
also  testified  that  the  only  wood  alcohol  in 
the  store  was  so  colored,  and  customers  of 
the  defendant  testified  that  they  had  pur- 
chased of  him  wood  alcohol  of  this  color. 
The  liquid  from  which  Mr.  Campbell  drank 
was  clear  and  colorless.  It  was  in  a  "Har- 
per's Rye"  whisky  bottle  covered  with  wire, 
and  the  defendant  kept  that  brand  of  whisky 
for  sale  in  such  bottles.  When  Campbell 
was  on  his  way  to  his  home  in  the  country 
on  the  22d  of  February,  he  had  a  quart 
bottle  of  liquid  of  some  kind  and  also  a 
half -pint  bottle  of  whisky.  It  docs  net  ap- 
pear, however,  that  the  whisky  was  of  this 
"Harper's  Rye"  brand,  and  the  evidence  does 
not  show  where  he  obtained  it. 

A  witness  for  the  plaintiff,  who,  with  the 
deceased,  drank  some  of  the  contents  of  the 
bottle  of  wood  alcohol,  tcHtified  to  a  conver- 
sation with  Campbell,  as  folluws  (abst.  30)  : 

Q.  You  may  tell  the  jury  whether  or  not 
Mr.  Campboll  had  any  licpiid  there  in  a  bot- 
tle, and,  if  so,  de8cril)e  the  bottle. 

A.  Well,  sir,  I  stopped  there  to  take  him 
to  the  sale,  and  he  wanted  me  to  go  with 
him,  then,  and  Mr.  Fredcricson,  and  he  says, 
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"Come  in  and  take  a  drink."  I  says,  "What 
have  you  got  to  drink?*'  He  says,  "I  have 
got  some  alcohol."  He  says,  "It  is  good." 
I  says,  "Davy,  I  never  drink  alcohol."  He 
says,  "It  is  good.  I  got  it  of  Chase  Brown, 
and  it  is  good," — and  coaxed  me  to  take  a 
drink. 

The  testimony,  it  will  be  seen,  was  not 
responsive  to  the  question,  and  a  motion 
was  made  to  strike  it  out  for  the  reason, 
among  others,  that  it  was  hearsay.  After 
argument  the  motion  was  denied.  The  court 
said:  "I  think,  as  part  of  the  res  gestct,  it 
is  competent.  It  relates  to  one  of  the  prin- 
cipal facts." 

This  conversation  was  at  Mr..  Campbell's 
house  on  the  next  day  after  the  purchase  at 
Brown's  drug  store.  The  principal,  if  not 
the  only,  importance  of  this  testimony,  was 
to  prove  that  the  wood  alcohol  was  procured 
from  the  defendant,  and  this  was  a  vital 
issue  to  be  determined.  The  defendant  de- 
nied selling  or  delivering  that  article,  and 
in  this  he  was  to  some  extent  corroborated 
by  the  evidence  tending  to  show  that  the 
wood  alcohol  in  his  stock  was  colored,  while 
this  was  clear.  It  is  true  tlmt  it  had  been 
shown  that  the  defendant  had  sold  to  Mr. 
Campbell  a  quart  of  alcohol  the  day  before, 
and  that  he  kept  in  stock,  for  sale,  whisky 
in  bottles  like  the  one  containing  this  poi- 
son; but  it  was  necessary,  in  order  to  re- 
turn a  verdict  for  the  plaintiff,  that  the 
jury  should  find  not  only  that  the  defendant 
had  sold  alcohol,  but  that  he  had  sold  this 
wood  alcohol  to  Mr.  Campbell.  If  the  state- 
ment of  Campbell,  so  related  by  the  witness, 
"I  got  it  of  Chase  Brown,"  was  properly  ad- 
mitted, and  was  believed,  it  proved  the  fact. 
The  term  res  gestce  is  often  used  in  ruling 
upon  the  admission  of  testimony,  but  not 
always  with  careful  discrimination.  Steph- 
en, in  note  5  to  his  Digest  of  Evidence, 
Chase's  ed.  says  that  it  came  into  use  as 
a  term  of  "convenient  obscurity."  (Page 
250.)  Prof.  Wigmore  says  that  the  phrase 
res  gestw  is  inexact  and  indefinite  in  its 
scope,  and  is  ambiguous  in  its  suggestion  of 
reasons  for  the  doctrine.  That  author  pre- 
fers the  term  "spontaneous  exclamations," 
as  indicating  the  application  of  the  rule  to 
one  class  of  cases,  and  "verbal  acts"  to  an- 
other class.  These  designations  have  the 
merit  of  suggesting  reasons  for  the  doctrine. 
The  first  he  refers  to  as  genuine  exceptions 
to  the  rule  excluding  hearsay  evidence,  and 
he  says:  "This  general  principle  is  based  on 
the  experience  that,  under  certain  external 
circumstances  of  physical  shock,  a  stress  of 
nervous  excitement  may  be  produced  which 
stills  the  reflective  faculties  and  removes 
their  control,  so  that  the  utterance  which 
yien  occurs  is  a  spontaneous  and  sincere  re- 
sponse to  the  actual  sensations  and  percep- 
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tions  already  produced  by  the  external 
shock."  3  Wigmore,  Ev.  §  1747.  The  prin- 
ciple upon  which  utterances  constituting  the 
verbal  part  of  an  act  are  admitted,  the  writ- 
er declares,  does  not  rest  upon  an  exception 
to  the  hearsay  rule,  but  upon  the  ground 
that  the  rule  itself  does  not  apply.  Where 
words  are  treated  as  part  of  an  act,  he  thus 
refers  to  the  application  of  the  principle: 
'*A  second  kind  of  situation  in  which  utter- 
ances are  not  offered  testimonially  arises 
when  the  utterance  accompanies  conduct  to 
which  it  is  desired  to  attach  some  legal  ef- 
fect. The  conduct  or  act  has  intrinsically 
no  definite  significance,  or  only  an  ambigu- 
ous one,  and  its  whole  legal  purport  or  tenor 
is  to  be  more  precisely  ascertained  by  con- 
sidering the  words  accompanying  it.  The  ut- 
terance thus  enters  merely  as  a  verbal  part 
of  the  act,  or,  in  the  common  phrase,  a  Ver- 
bal act.*  "  Id.  §  1772.  "The  utterance  serves 
merely  to  assist  in  completing  and  giving 
legal  significance  to  the  conduct.  Hence  it 
is  not  needed  when  the  conduct  is  already 
complete  and  definite  in  itself.  The  con- 
duct must  be  equivocal  or  incomplete  as  u 
legal  act,  before  the  utterances  can  be  ad- 
missible."    Id.  §  1774. 

The  following  quotations  will  serve  to 
show  hoT7  the  doctrine  commonly  referred  to 
as  res  geatce  or  part  of  the  res  geatce  is  un- 
derstood and  applied: 

"When  declarations  or  acts  accompany  the 
fact  in  controversy  and  tend  to  illustrate 
cr  explain  it,  they  are  treated,  not  as  hear- 
say, but  as  original  evidence;  in  other 
words,  as  part  of  the  rea  geatce,**  2  Jones, 
Ev.  §  344. 

"The  res  geatcs  may  be  therefore  defined  as 
those  circumstances  which  are  the  automatic 
and  undesigned  incidents  of  a  particular 
litigated  act,  and  which  are  admissible  when 
illustrative  of  such  act.  .  .  .  Incidents 
that  are  thus  immediately  and  unconsoioiisly 
associated  with  an  act,  whether  such  inci- 
dents are  doings  or  declaration r,  become  in 
this  way  evidence  of  the  character  of  the 
act."    1  Wharton,  Ev.  §  259. 

"Where  declarations  offered  in  evidence 
are  merely  narrative  of  a  past  occurrence, 
they  cannot  be  received  as  proof  of  the  ex- 
istence of  such  occurrence.  They  must  Iks 
concomitant  with  the  principal  act,  and  so 
connected  with  it  as  to  be  regarded  as  the 
mere  result  and  consequence  of  the  coexint- 
ing  motives."     1  Greenl.  Ev.  10th  ed.  §  110. 

"Declarations,  to  be  admissible  as  part  of 
the  rc8  geatcPf  must  be  contemporaneous 
with  some  principal  fact  which  they  serve 
to  qualify  or  explain."  State  v.  Montgom- 
ery, 8  Kan.  351. 

The  declaration  must  be  so  close  in  point 
of  time  to  the  event  or  transaction  of  which 
it  speaks,  and  of  so  spontaneous  and  irre- 
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flective  a  character  that  it  may  Ue  regarded 
as  a  part  of  it.  Note  to  j^uiisville  R.  Co.  v. 
Johnson,  20  L.R.A.(N.S.)  133,  134;  United 
States  V.  King  {i\  C.)  34  Fed.  302,  314; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  I^gan,  05 
Kan.  748,  70  Pac.  878. 

Applying  the  principles  announced  in  the 
authorities  already  cited,  it  is  apparent  that 
the  testimony  of  the  witness  that  Camp- 
bell had  told  him  that  he  bought  the  alcohol 
of  Brown  was  erroneously  admitted.  The 
words  were  in  no  sense  a  spontaneous  ex- 
clamation; they  were  not  concomitant  with 
the  principal  act  or  event  or  a  neoeasary 
part  of  it;  they  did  not  illustrate,  explain, 
or  characterize  the  act,  but  simply  related 
the  purchase  as  a  past  event.  Tins  was  a 
mere  narrative  of  a  completed  transaction, 
and  clearly  inadmissible.  State  v.  Pomeroy, 
25  Kan.  340;  Tennis  v.  Inter-State  Conaol. 
Rapid  Transit  R.  Co.  46  Kan.  503,  25  Pac. 
876j  Johnson  v.  McLean  Invest.  Co.  79  Kan. 
423,  100  Pac.  52. 

It  is  argued,  however,  that  the  error  ia 
immaterial,  because  the  evidence  was  suflS- 
cient  to  prove  that  the  wood  alcohol  was 
obtained  of  the  defendant,  even  if  this  tes- 
timony were  eliminated.  The  state  of  the 
evidence  bearing  upon  that  question  we  have 
already  given.  What  the  jury  would  have 
found  to  be  the  fact,  in  the  absence  of  this 
objectionable  testimony,  cannot  be  known. 
It  was  offered  to  prove  a  vital  fact,  sharply 
in  issue,  necessary  to  sustain  the  plaintiff's 
case.  We  cannot  say  that  if  this  testimony 
had  not  been  admitted  the  verdict  would 
have  been  the  same.  The  error  therefore 
affected  the  substantial  rights  of  the  defend- 
ant, and  cannot  be  disregarded.  State  v. 
Montgomery,  supra;  Myers  v.  Knabe,  51 
Kan.  720,  33  Pac.  002. 

The  defendant  also  complains  of  the  re- 
fusal of  the  court  to  instruct  the  jury  that 
if  the  deceased  obtained  the  alcohol  upon  a 
statement  that  it  was  to  be  used  as  a  lini- 
mept,  but  intending  at  the  time  to  use  it  as 
a  beverage,  and  did  so  use  it,  then  there 
could  be  no  recovery.  This  proposition  was 
presented  in  various  forms,  but  was  reject- 
ed, and  we  think  properly. 

Complaint  is  also  made  of  an  instruction 
stating  the  duty  of  a  druggist,  in  selling  a 
poisonous  substance,  to  properly  label  the 
bottle  containing  it,  as  required  by  §  2261 
of  the  General  Statutes  of  1901.  The  neg- 
lect of  this  requirement  was  within  the  is- 
sues presented  by  the  petition,  and  the 
terms  of  the  statute  were  properly  stated  to 
the  jury.  The  statute  does  not  except  from 
its  operations  sales  of  poison  to  be  used  ex- 
ternally, whether  upon  animal  or  man. 

Complaint  is  also  made  because  a  copy 
of  the  application  required  by  the  prohibi- 
tory law  was  not  attached  to  the  petition. 
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It  was  not  necessary  that  it  should  be.  The 
action  was  not  upon  a  written  instrument, 
it  was  properly  put  in  evidence,  but  was  not 
a  necessary  part  of  the  pleadings. 

No  error  is  found  in  the  proceedings,  ex- 
cept in  the  admission  of  the  testimony  re- 
ferred to. 

For  that  error  the  judgment  is  reversed, 
and  the  cause  remanded  for  a  new  triaL 

i 
All  the  Justices  concur. 
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EE  ESTATE  OF  HORACE  A.  NOYES,  Da- 

ceased. 


J.  S.  NOYES,  Respt., 

V. 

SARAH  GERARD,  Appt 

(40  Mont.  190,  105  Pac.  1017.) 

Will  —  holograph  —  printed  date  —  ef- 
fect. 

That  the  first  three  figures  in  the  number 
designating  the  year  in  the  date  of  a  will 
are  printed  instead  of  written  renders  the 
will  invalid  under  a  statute  providing  that 
a  holographic  will  is  one  that  is  entirely 
written,  dated,  and  signed  by  the  testator 
himself. 

(Smith,  J.,  dissents.) 

(December  24,  3909.) 
f  -  *  —  I 

Note, '•' Violation    of   requirement    that 

hologt*aphlc  will  shall  he  written  by 

testator. 

The  above  opinion  contains  a  well  nigh 
exhaustive  array  of  authorities  upon  this' 
question,  since  an  extensive  search  has  dis- 
closed but  three  other  cases  than  those 
cited  therein  in  which  this  point  was  in 
any  manner  involved.  In  Gregory  v.  Oatcs, 
D2  Ky.  532,  18  S.  W.  231,  and  in  Williams 
V.  Hardy.  1^  La.  Ann.  286,  certain  testa- 
mentary instruments  were  held  to  be  nul- 
lities as  holographic  wills,  because  not  en- 
tirely in  the  handwriting  of  the  testators; 
but  what  parts  thereof  were  not  so  written 
docs  not  appear. 

On  the  other  hand,  in  Aird  et  vir  Rap. 
Jud.  Quebec,  28  C.  S.  236,  a  typewritten 
testament  signed  by  the  testator  was  held 
to  be  valid  as  holographic  will,  though  it 
was  provided  by  statute  that  such  a  will 
must  be  entirely  written  and  signed  by  the 
testator. 

In  Baker  v.  Brown,  83  Miss.  793,  '30  So. 
539,  1  A.  &  E.  Ann.  Cas.  371,  cited  in  Re 
Noyes,  it  was  held  that  an  entire,  perfect, 
and  complete  holographic  will  was  not  in- 
validated by  the  fact  that  the  caption  there- 
of consisted  of  the  two  words  "my  will," 
which  were  not  written  by  t!ic  ti'statiix, 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Yellowstone 
County  in  contestant's  favor  in  a  suit  to 
contest  the  admission  to  probate  of  the  will 
of  Horace  A.  Noyes,  deceased.    AfHrmcd. 

Statement  by  Brantly,  Ch.  J.: 
After  the  final  judgment  had  been  entered 
in  the  cause  entitled  "In  the  Matter  of  the 
Estate  of  Horace  A.  Noyes,  Deceased"  (105 
Pac.  1013),  the  defendant,  Sarah  Gerard, 
filed  a  petition  in  the  district  court  of  Yel- 
lowstone county,  asking  that  a  writing,  at- 
tached thereto  as  an  exhibit,  be  admitted 
to  probate  as  the  last  will  and  testament  of 
said  Noyes.  The  following  is  a  copy  of  the 
writing: 

Laurel,  Mont.,  Feb.  23,  1903. 
To  Whom  it  may  Concern: 

I,  Horace  A.  Noyes,  being  in  my  right 
mind,  but  bodily  sick,  and  believing  I  may 
die,  do  leave  this  request  that  what  prop- 
erty I  may  leave  shall  all  be  given  to  Mrs. 
Sarah  Gerard,  who  is  now  living  in  my 
house  on  lot  13,  block  2,  town  site  of  E. 
Laurel,  and  that  she  shall  pay  to  my  sisters 
and  brother,  or  their  natural  heirs  in  case 
of  their  death,  the  sum  of  $10  each,  pay  all 
my  debts,  and  bury  my  body  in  Billings.  I 
mean  all  real  and  personal  property  of 
every  description;  and  I  farther  wish  that 
John  D.  Ix)sekamp  act  as  administrator 
(without  bonds). 

H.  A,  Noyes. 

John  S.  Noyes,  the  plaintiff,  a  brother  of 
deceased,  instituted  a  contest  upon  grounds 
stated  in  his  written  opposition  to  the  pro- 
bate. The  defendant  having  filed  her  answer 
thereto,  the  issues  presented  were  submitted 
to  the  court  for  decision,  upon  the  following 
agreed  statement  of  facts: 

"That  said  parties  hereby  agree  upon  the 
following  statement  of  facts,  and  submit  the 
same  to  the  court  for  the  determination  of 
the  points  in  controversy  hereinafter  speci- 
fied. The  facts  agreed  upon  are  as  follows: 
(1)  Exhibit  A,  attached  to  the  petition  for 
probate  of  will  herein,  is  a  full,  true,  and 
correct  copy  of  the  instrument  filed  herein, 
purporting  to  be  the  holographic  will  of 
Horace  A.  Noyes,  deceased.  (2)  That  said 
instrument  is  entirely  written,  dated,  and 
signed  by  the  hand  of  the  testator  himself, 
except  that  the  following  portion  thereof  is 
printed  thereon,  and  is  not  in  the  handwrit- 
ing of  the  testator,  to  wit:     'Laurel,  Mont. 

190—.*   (3)  That  said  instrument 

is  written  upon  a  letter  head  of  deceased, 
on  which  the  following  printed  words  ap- 
pear: *H.  A.  Noyes,  Dealer  in  Wines,  Li- 
quors, and  Cigars,  Laurel,  Mont. 

100—.'     (4)  That  the  said  Horace  A.  Noyes 
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did  not  become  acquainted  with  the  said 
Sarah  Gerard  until  the  year  1890.  The 
plaintiff  concedes  that  this  statement  is  true, 
but  maintains  that  such  fact  is  incompetent, 
irrelevant  and  immaterial,  in  determining 
whether  or  not  the  instrument  offered  is 
the  holographic  will  of  deceased,  executed 
in  accordance  with  the  laws  of  Montana, 
and  reserves  the  right  to  object  to  this  fact 
being  considered  by  the  court  u{>on  the  hear- 
ing. 

*'The  points  in  controversy,  and  upon 
which  the  decision  of  the  couit  is  asked,  are 
as  follows:  (1)  Does  the  printed  part  of 
said  instrument  invalidate  the  same  as  a 
holographic  willT  (2)  Is  the  printed  part 
of  said  instrument  any  necessary  portion  ol 
said  instrument  as  a  holographic  will?  {'A) 
Was  said  instrument  entirely  written,  dated, 
and  signed  by  the  hand  of  the  testator  him- 
self, in  so  far  as  it  is  necessary  to  constitute 
the  same  a  holographic  will  of  said  tes- 
tator ?" 

Upon  these  facts  the  court  made  its  de- 
cision for  plaintiff,  and  judgment  was  en- 
tered accordingly.    Defendant  has  appealed. 

Mr.  W.  M.  Johnston,  for  appellant: 

The  figures  ''190"  printed  in  the  date 
line  do  not  invalidate  the  instrument  as  a 
holographic  will. 

1  Williams,  Exrs.  149,  note;  McMichacl 
V.  Bankston,  24  La.  Ann.  451 ;  Gaines  v. 
Lizardi,  3  Woods,  77,  Fed.  Cas.  No.  5,176; 
Clark's  Succession,  11  La.  Ann.  125;  Re 
Skerrett,  07  Cal.  585,  8  Pac.  181;  Knox's 
Estate,  131  Pa.  220,  0  L.R.A.  363,  17  Am. 
St.  Rep.  798,  18  Atl.  1021;  Toebbe  v.  Wil- 
liams, 80  Ky.  661 ;  Re  Fay,  145  Cal.  82,  104 
Am.  St.  Rep.  17,  78  Pac.  340;  Barney  v. 
Hayes,  11  Mont.  99,  27  Pac.  384,  11  Mont. 
571,  28  Am.  St.  Rep.  496,  29  Pac.  282;  Re 
Lakemayer,  135  Cal.  28,  87  Am.  St.  Rep. 
96,  66  Pac.  961;  Re  Clisby,  145  Cal.  407, 
104  Am.  St.  Rep.  58,  78  Pac.  964. 

Messrs.  Charles  A.  Taylor  and  Harry 
li.  Wilson,  for  respondent: 

The  instrument  is  not  "entirely  written, 
dated,  and  signed  by  the  hand  of  the  testa- 
tor himself,"  as  required  by  statute. 

29  Am.  &  Eng.  Enc.  Law,  p.  129;  Rand's 
Estate,  61  Cal.  468,  44  Am.  Rep.  555;  Bil- 
lings's Estate,  64  Cal.  427,  1  Pac.  701;  Re 
Plumel,  151  Cal.  77,  121  Am.  St.  Rep.  100, 
90  Pac.  192;  Armant's  Succession,  43  La. 
Ann.  310,  26  Am.  St.  Rep.  183,  9  So.  50; 
Fuentes  v.  Gaines,  25  La.  Ann.  85. 

The  right  to  make  a  testamentary  dispo- 
sition of  property  is  a  statutory  privilege, 
and  a  person  exercising  this  privilege  must 
do  so  in  strict  compliance  with  the  require- 
ments of  the  statute. 

Walker's  Estate,  110  Cal.  387,  30  L.R.A. 
460,  62  Am.  St.  Rep.  104,  42  Pac.  815;  Re 
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I  Seaman,  146  Cal.  455.  103  Am.  St.  Rep. 
53,  80  Pac.  700,  2  A.  &  E.  Ann.  Cas.  720; 
Luper  v.  Werts,  19  Or.  122,  23  Pac.  851; 
Richardson  v.  Orth,  40  Or.  252,  66  Pac  92(5, 
69  Pac.  455 ;  Re  Andrews,  162  N.  Y.  1,  48 
L.R.A.  662,  76  Am.  St.  Hep.  294,  56  N.  £. 
529;  Robertson's  Succession,  49  La.  Ann. 
868,  62  Am.  St  Rep.  672,  21  So.  586. 

Brantly,  Ch.  J,,  delivered  the  opinion  of 
the  court: 

While  the  statement  sets  fort£  in  form 
three  questions  for  decision,  they  are  all,  in 
substance,  the  same,  and  may  be  incorporat- 
ed in  the  single  inquiry,  to  wit:  Is  the  in- 
strument in  question  "entirely  written,  dat- 
ed, and  signed  by  the  hand  of  the  testator 
himself,"  so  as  to  constitute  it  a  valid  holo- 
graphic will  within  the  rule  prescribed  by 
the  statute?  Section  4727  of  the  Reviseil 
Codes  declares:  **A  holographic  will  is  one 
that  is  entirely  written,  dated,  and  signed 
by  the  hand  of  the  testator  himself.  It  if 
subject  to  no  other  form,  and  may  be  made 
in  or  out  of  this  state,  and  need  not  be  wit- 
nessed." It  is  conceded  by  the  plaintiff  that 
the  writing  meets  all  of  the  requirements, 
except  that  the  figures  "190 — ,"  in  the  desig- 
nation of  the  year  in  the  date,  are  printed 
and  this,  he  insists,  renders  it  invalid.  The 
purpose  of  the  provisions  touching  wills 
with  witnesses,  and  the  rule  of  construction 
applicable,  are  stated  in  the  decision  in  the 
Matter  of  the  Estate  of  Horace  A.  Noyes, 
Deceased,  supra.  What  is  there  said  applies 
with  equal  force  to  the  provision  under  con- 
sideration here,  for  it  is  mandatory  in  its 
terms,  the  purpose  of  it  is  the  same,  and  the 
necessity  to  meet  its  requirements  is  equallr 
imperative. 

The  contention  of  defendant  is  that  the 
date  is  material  only  as  a  means  of  identifi- 
cation and  as  an  aid  to  the  court  in  deter- 
mining the  authenticity  of  the  will,  and 
that,  since  there  is  no  question  here  either 
as  to  the  identity  of  the  testator  or  as  to 
the  authenticity  of  the  will,  'it  is  wholly 
unimportant  that  tlie  figures  '•190 — "  are 
not  in  the  handwriting  of  the  testator.  If. 
he  says,  these  figures  were  omitted,  the  date 

would  be   "Feb.   23,  3,"   thus  bringing 

the  writing  within  the  decision  in  the  ca»e 
of  Sullivan's  Estate,  130  Pa.  342,  18  Atl. 
1120,  cited  in  the  note  to  the  text  on  page 
149  of  1  Williams  on  Executors.  There  the 
entire  will  was  as  follows:  "March  4.  Will 
my  Properti  to  my  weif  my  death.  John 
Sullivan."  Upon  examination  of  the  ctae 
itself  we  find  that  the  form  of  the  writing 
was  not  in  any  way  involved ;  the  only  ques- 
tion determined  being  the  capacity  of  the 
testator.  The  decision  is  therefore  not  in 
point.  The  case  of  McAiichael  v.  Bankston. 
24  La.  Ann.  451,  is  cited.    In  this  ciise  the 
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action  was  brought  by  the  heirs  of  Mc- 
Michael  to  cancel  .the  holographic  will  of 
their  father,  on  the  ground  that  it  was  not 
all  written  by  him.  It  appeared  that  two 
words  had  been  inserted  in  the  body  of 
the  instrument  by  some  person  other  than 
the  testator.  The  court  held  that,  since 
the  meaning  of  the  testator  was  apparent 
without  the  inserted  words,  it  would,  under 
a  provision  of  the  Code  relating  to  procedure 
on  probate  of  wills,  consider  them  as  not 
written,  and  therefore  as  not  impairing  the 
validity  of  the  will.  The  case  does  not  touch 
the  point  at  issue.  The  case  of  Gaines  v. 
Lizardi,  3  Woods,  77,  Fed.  Cas.  No.  6,175, 
is  not  entirely  in  point.  As  appears  from 
the  statement  of  the  case,  this  was  an  ac- 
tion brought  as  an  adjunct  and  means  of 
defense  to  other  suits  to  recover  real  estate, 
in  which  the  owner  rested  her  title  upon  a 
holographic  will;  the  substantial  allegation 
being  that  .the  will  had  been  admitted  to 
probate  upon  false  and  insufficient  evidence. 
The  will  had  been  lost  or  destroyed.  Upon 
proof  that  it  had  been  executed  according 
to  the  requirements  of  the  statute,  that  the 
testator  had  not  destroyed  or  revoked  it, 
and  that  the  petitioner  hod  by  its  terms 
been  made  the  sole  legatee,  it  had  thereto- 
fore been  admitted  to  probate  by  the  proper 
court  in  Louisiana,  the  place  of  testator's 
residence.  Clark's  Succession,  11  La.  Ann. 
124.  The  contention  was  that  it  had  not 
been  shown,  at  the  time  of  its  admission 
to  probate,  to  have  been  properly  dated,  in 
that  the  day  of  the  month  was  not  men- 
tioned. The  Federal  court  held  that  the  evi- 
dence, though  not  specific  and  definite  as 
to  the  particular  day  of  the  month,  was 
sufficient  to  warrant  the  conclusion  that  the 
Louisiana  court  had  found  that  it  bore  date 
on  a  particular  day,  and,  in  any  event,  that, 
inasmuch  as  it  justified  the  conclusion  that 
it  did  bear  date  upon  one  of  the  days  of 
the  month  mentioned,  it  was  sufficient. 
Both  the  Federal  and  the  state  courts  recog- 
nized the  rule  that  the  requirements  of  the 
statute  as  to  the  form  of  the  instrument 
must  be  strictly  complied  with  in  order  to 
give  it  validity.  In  the  case  of  Re  Skerrett, 
67  Cal.  587,  8  Pac.  181,  the  deceased  in  his 
lifetime  executed  and  acknowledged  a  deed 
purporting  to  convey  certain  property  to 
his  sister.  The  deed  was  dated  April  2G, 
1881^  and  acknowledged  on  the  following 
day.  The  deed  was  never  delivered,  and 
lience  could  not  take  effect.  It  was  not  tes- 
tamentary in  character,  and  therefore  could 
not  have  the  effect  of  a  will.  A  copy  of  it 
was  found  among  the  papers  of  the  deceased 
in  an  envelop,  together  with  an  undated  let- 
ter addressed  to  the  sister.  The  letter 
showed  a  clear  intention,  expressed  in  the 
handwriting  of  the  testator,  that  the  sister 
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should  have  the  property.  The  time  when 
the  copy  of  the  deed  was  made  did  not  ap- 
pear, nor  did  it  appear  when  the  letter  had 
been  written,  except  that  it  had  evidently 
been  written  after  the  execution  of  the  deed. 
The  court  held  that  the  two  documents  con- 
stituted one  instrument,  and  were  a  com- 
pleted will;  the  copy  of  the  deed  furnishing 
the  date,  and  the  letter  the  character  of  it. 
This  case  is  cited  with  approval  in  Re  Fay, 
145  Cal.  82,  104  Am.  St.  Rep.  17,  78  Pac. 
340,  wherein  it  was  held  that  a  writing 
otherwise  sufficient  in  form  was  not  rendered 
invalid  by  the  fact  that  in  ihe  date  the  year 
was  stated  as  "1859,"  whereas  it  should  have 
been  "1889." 

These  cases  in  principle  support  defend- 
ant's contention;  but  they  seem  clearly  to 
ignore  the  rule  prescribed  by  the  statute, 
and,  as  we  shall  presently  see,  are  not  up- 
held by  the  decisions  of  the  same  court.  In 
Knox's  Estate,  131  Pa.  220,  6  L.R.A.  353, 
17  Am.  St.  Rep.  798,  18  Atl.  1021,  cited  by 
the  defendant,  nothing  further  is  decided 
than  that  the  signature  required  is  the 
one '  customarily  used  by  the  testator,  and 
that,  since  the  testatrix  had  signed  the  will 
in  question  by  the  name  she  habitually 
used,  though  it  was  only  her  first  name,  it 
was  a  sufficient  signing.  In  Toebbe  v.  Wil- 
liams, 80  Ky.  661,  the  testator  had  written, 
dated,  and  signed  a  document  as  his  will, 
lie  afterwards  went  to  an  attorney  and 
asked  him  to  suggest  such  verbal  corrections 
as  he  thought  advisable.  The  attorney  made 
four  unimportant  changes  in  pencil  by  in- 
terlineation and  at  the  ends  of  the  lines, 
and  also  by  running  his  pencil  through  cer- 
tain words.  He  also  informed  the  testator 
that  a  will  written  wholly  by  the  maker  did 
not  require  witnesses,  but  that  a  will  not 
so  written  must  be  witnessed,  and  gave  him 
a  form  of  attestation.  After  the  testator's 
death  the  paper  was  found,  bearing  an  un- 
signed attestation  clause.  The  probate  of 
this  document  being  contested  on  the  ground 
that  it  was  not  a  completed  will,  the  court 
held  that  it  was  such  a  will,  although  the 
testator,  through  mistake  of  law,  thought  it 
was  not.  In  Re  Fay,  supra,  the  court  said: 
"The  date  is  not  the  material  thing,  al- 
though made  necessary  by  the  statute.  It 
is  a  means  of  identification  and  aids  in  de- 
termining the  authenticity  of  the  will;  but 
the  main  and  essential  thing  is  that  the  will 
be  wholly  written  and  signed  by  the  hand  of 
the  testator."  In  an  extended  note  to  this 
case,  after  commenting  upon  a  number  of 
cases,  and  citing  Re  Clisby,  145  Cal.  407, 
104  Am.  St.  Rep.  58,  78  Pac.  904,  to  the 
point  that  the  testator  may  adopt  as  the 
date  of  his  will  any  date  previously  written, 
Mr.  Freeman  says:  "We  must  confess  that 
the   reasoning  upon   which   these   decisions 
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are  placed  goes  ^far  toward  efltablishing 
that  the  requirement  of  dating  is  directory 
rather  than  mandatory,  and  is,  to  us,  entire- 
ly unsatisfactory  bo  long  as  it  is  conceded 
that  the  requirement  must  be  obeyed."  104 
Am.  St.  Rep.  20.  With  this  statement  we 
agree.  The  requirement  of  the  statute  as 
to  the  date  is  not  less  mandatory  than  is 
the  requirement  as  to  signing,  and  it  is  not 
for  the  courts  to  say  that  either  may  be 
omitted  witliout  defeating  the  intention  of 
the  testator,  though  clearly  expressed  in  the 
body  of  the  writing. 

In  Martin's  Estate,  68  Cal.  530,  the  court 
held  that  a  paper,  complete  in  every  other 
respect  than  that  it  bore  no  date,  was  in- 
operative as  a  holographic  will,  giving  as 
its  reason  that  the  statute  makes  this  re- 
quirement, and  that  this  sort  of  a  will  is 
subject  to  no  other  form.  In  Rand's  Estate, 
61  Cal.  468,  44  Am.  Rep.  555,  the  same  court 
held  that  where  the  testator  had  filled  in 
the  spaces  in  a  stationer's  printed  form, 
in  his  own  handwriting,  the  paper  did  not 
meet  the  requirements  of  the  statute,  al- 
though complete  in  every  other  respect.  In 
Billings's  Estate,  04  Cal.  427,  1  Pac.  701,  a 
paper,  though  written  in  full  in  the  hand- 
writing of  the  testator,  except  that  iu  the 
date  the  name  of  the  place  and  the  year 
were  printed,  was  held  invalid;  the  court 
saying  that  it  must  be  entirely  written,  en- 
tirely dated,  and  entirely  signed  by  the 
testator  himself,  and  the  question  in  all 
such  cases  being,  not  what  was  the  intention 
of  the  testator,  but,  rather.  Does  the  instru- 
ment under  examination  meet  the  require- 
ments of  the  law?  The  formalities  pre- 
scribed must  be  complied  with,  or  the  will 
is  void.  The  latest  decision  of  the  supreme 
court  of  California  is  Re  Plumel,  151  Cal. 
77,  121  Am.  St.  Rep.  100,  90  Pac.  192.  The 
instrument  in  question  was  entirely  written, 
dated,  and  signed  by  the  testator,  except 
that  in  the  date,  January  12,  1904,  the 
figures  "190"  were  printed.  Under  date  of 
January  14,  1904,  there  was  written  on  the 
back  a  codicil,  entirely  in  the  handwriting 
of  the  testator.  The  conclusion  was  that  the 
will  itself  was  void,  but  that,  upon  the  well- 
established  principle  that  a  codicil  properly 
executed  may,  by  appropriate  reference,  in- 
corporate within  itself  a  document  or  paper 
not  so  executed,  the  codicil  cured  the  defect 
in  the  execution  of  the  will,  and  that  the 
document,  as  a  whole,  was  entitled  to  pro- 
bate. 

In  Fuentes  v.  Gaines,  26  La.  Ann.  85,  it 
was  said:  "The  right  to  make  a  testament 
at  all  is  derived  from  the  law.  The  legis- 
lature, which  conferred  the  right,  could  un- 
doubtedly impose  such  rules  for  the  probat* 
of  wills  as  it  deemed  proper,  and  thos?  rules 
or  restrictions  are  obligatory  upon  CwUrts." 
liO  L.R.A.(N.S.) 


This  is  true  not  only  as  to  the  quantum  of 
proof  necessary  to  authorize  the  probate^ 
but  also  as  to  the  particulars  attending  the 
execution.  To  the  same  effect  is  the  decision 
in  Armant's  Succession,  43  La.  Ann.  310, 
26  Am.  St.  Rep.  183,  9  So.  50.  A  case 
directly  in  point  here  is  Robertson's  Suc- 
cession, 49  La.  Ann.  868,  62  Am.  St.  Rep. 
072,  21  So.  586.  The  document  under  con- 
sideration was  written,  as  here,  on  a  letter 
head  of  the  testator,  having  the  words  "New 
Orleans,"  and  the  figures  "189"    in    print. 

The  only  date  written  was  "Dec.  12, 2." 

The  court  affirmed  the  judgment  of  the  dis- 
trict  court   and    declared    the   document   » 
nullity.     Referring  to   a   provision    of    the 
Civil   Code   similar   to  our  own,    it    said: 
"Under    the    precise    language    of    the    ar- 
ticle, the  date  is  one  of  the  essential   for- 
malities of  an  holographic  testament.     The 
nullity  is  formally  pronounced  by  the   law 
itself.     It    has   been   decided   that    absenct; 
or  uncertainty  of  the  month  or  the  day  of 
the  testament  is  cause  to  decree  it  null.    For 
better  reason,  the  ruling  should  be  the  same 
where  the  year  is  not  stated,  or  is  left  to 
mere    conjecture.     The    *year'    printed    or 
written  by  another  is  not  a  date  in  the  ban  1 
of  the  testator,  made  the  essential  of  a  valid 
will.      The    law    enjoins    the   date    on    two 
grounds:     The  first,  the  most  essential,  is 
in  order  that  the  precise  date  the  testator 
made  a  disposition  of  his  property  may  be 
known,   rendering  it  possible  to   determine 
whether   the  testator   had  the   capacity   of 
giving  at  the  time  the  testament  was  made. 
The  second  ground  is  secondary;  if  there  are 
two  testaments,  it  should  be  manifest  which 
is  the  last,  in  case  of  opposing  or  incom- 
patible disposition.     In  either  case,  the  date 
written  by  the  testator  is  an  ess?ntial."     It 
quotes  from  Lewis  v.  His  Executor,  5  La. 
396,  as  follows:     "The  law,  in  its  anxiety 
to  guard  against  the  testator  being  circum- 
vented or  practised  on,  will  not  permit  a 
testament  to  have  any  effect,  no  matter  how 
strong  the  moral  evidence  may  be  that  it 
contains  truly   his   last  disposition    of   his 
property.     The  formality    (our  Code  say>) 
must  be  observed,  otherwise  the  testament* 
are     null     and     void.     .     .     .     Courts     of 
justice,  therefore,  can  do  nothing  else  but  in- 
quire,  when  a   case    of    this    kind     arises, 
whether  the  formalities  have  been  pursued." 
We  agree  with  the   principle   of  the  de- 
cision in  Re  Plumel,  supra,  and  the  rule  as 
announced  in  Robertson's  Succession,  supra. 
The   statute  is  clear   and  unmistakable  in 
terms.      This   court   has   no   power   to  dis- 
regard it;  and,  as  well  said  by  Judj^e  Fen- 
ner,   in   Armant's  Succession,  43   La.  Ana 
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314,  26  Am.  St.  Rep.  183,  9  So.  52:  "We 
were  at  first  much  impressed  with  the  clear 
proof  made  that  the  deceased  intended  this 
paper  to  be  her  testament;  but  there  is  no 
more  doubt  that  she  intended  the  invalid 
nuncupative  codicil  to  be  her  testament. 
Yet,  as  the  latter  was  attested  by  women 
who  are  incompetent  testamentary  wit- 
nesses, no  one  claims  its  validity;  and  so, 
if  the  holographic  will  is  not  signed  as  re- 
quired by  law,  her  intentions  cannot  save  it. 
The  question  is  not  whether  she  intended 
this  paper  to  be  her  will,  but  whether  it  is 
a  will  clothed  with  the  forms  of  law.  An 
holographic  will,  like  every  other  testament, 
is  a  solemn  act.  It  matters  not  how  clearly 
It  conveys  the  last  wishes  of  the  decedent. 
If  it  is  not  clothed  with  the  forms  pre- 
scribed, it  is  null.''  The  following  authori- 
ties sustain  this  view:  Warwick  v.  War- 
wick, 86  Va.  602,  6  L.R.A.  776,  10  S.  E.  843; 
Buker  v.  Brown,  83  Miss.  793,  36  So.  539, 
10  A.  &  E.  Ann.  Cas.  371;  Scott  v.  Hark- 
ness,  6  Idaho,  736,  59  Pac.  556;  30  Am.  & 
£ng.  Enc.  Law,  2d  ed.  p.  551.  But  it  is 
useless  to  multiply  authorities.  The  statute 
declares  the  rule  itself  in  unmistakable 
terms.  It  may  well  be  said  that  such  a  will 
need  not  be  in  any  particular  form,  and  that 
a  mistake  in  the  date  will  not  invalidate  it; 
but  that  the  statutory  requirements,  thus 
plainly  expressed,  must  be  substantially 
met,  is,  we  think,  the  only  safe  rule. 

Counsel  for  defendant  cites,  also,  the  case 
of  Barney  v.  Hayes,  11  Mont.  99,  27  Pac. 
384;  Id.,  11  Mont.  571,  28  Am.  St.  Rep.  495, 
29  Pac.  282,  wherein  a  letter  was  admitted 
to  probate  as  a  codicil  to  a  will,  though  the 
year  mentioned  in  tlie  date  was  "1880,"  in- 
stead of  "1890,"  the  year  in  which  it  was 
written.  Since  the  letter  was  written, 
dated,  and  signed  entirely  in  the  handwrit- 
ing of  the  testator,  it  was  upon  its  face  a 
valid  testamentary  paper,  so  far  as  its  form 
was  concerned.  As  we  have  already  stated, 
it  may  be  that  a  mistake  in  the  date  does 
not  invalidate  the  instrument;  Yet,  though 
this  is  80,  the  case  of  Barney  v.  Hayes  does 
not  affect  the  point  at  issue.  Omitting  the 
figures  "190"  from  the  date,  the  instrument 
before  us  is  without  date,  and  is  therefore 
invalid  as  a  will. 

The  judgment  of  the  District  Court  is  af- 
firmed. 

Holloway,  J.,  concurs. 

Smith,   J.,  dissents. 

Petition  for  rehearing  denied. 
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WILLIAM  HENDERSON,  Plff,  in  Err., 

V. 

STATE  OF  NEBRASKA. 

(85  Neb.  444,  123  N.  W.  459.) 

Rape  —  tcstlmoTiy  of  prosecutrix  — 
necessity  of  corroboration. 

1.  In  prosecutions  for  rape,  where  the 
defendant  testifies  and  unequivocally  denies 
conunitting  the  offense,  the  testimony  of  the 
prosecutrix  as  to  the  main  fact  must  be 
corroborated  to  uphold  a  conviction. 

Evidence  -^  rape  —  corroboration  of 
complainant  —  complaints. 

2.  In  such  a  case,  after  the  prosecutrix 
has  testified  to  a  commission  of  the  offense, 
it  is  competent  to  prove  in  corroboration  ot 
her  testimony  as  to  the  main  fact  that,  re- 
cently after  the  alleged  outrage,  she  made 
complaint  to  those  to  whom  a  statement  of 
such  an  occurrence  would  naturally  be 
made;  but  on  direct  examination  such  tes- 
timony should  be  confined  to  the  bare  fact 
that  complaint  was  made,  and  the  details  of 
the  event,  including  the  identity  of  the 
person  accused,  are  not  proper  subjects  of 
inquiry,  unless  the  complaint  was  a  spon- 
taneous unpremeditated  statement  so  close- 
ly connected  with  the  act  as  to  be  part  of 
the  res  gcsice. 

Instruction  —  rape  —  corroborating  clr« 
cumstances. 

3.  In  the  trial  of  a  case  for  rape,  it  is 
error  for  the  court  to  inform  the  jury  that 
such  a  complaint  is  a  corroborating  cir- 
cumstance, but  the  jury  should  be  permitted 
to  give  it  such  weight  in  that  regard  as  to 
them  may  seem  proper. 

(November,  19,  1909.) 

Headnotes  by  Root,  J. 

jfote,  —  May  the  corroboration  of  prose^ 
cutrlx  necessary  to  conviction  of  rape 
he  supplied  hy  her  own  complaints 
out  of  court. 

Tlie  scope  of  this  note  is  limited  to  those 
cases  which  hold  or  assume  that  the  prose- 
cutrix in  a  prosecution  for  rape  must  be 
corroborated  and  consider  the  sufficiency  of 
complaints  made  by  her  after  the  commis- 
sion of  the  alleged  offense,  as  corroboration 
necessary  to  warrant  a  conviction,  in  the 
absence  of  other  testimony  or  circumstances 
tending  to  connect  the  defendant  with  the 
commission  of  the  offense. 

It  will  be  seen  from  a  review  of  the  cases 
that  the  corroborative  testimony  necessary  to 
justify  a  conviction,  where  such  is  required, 
must  be  evidence  which  does  not  emanate 
from  the  mouth  of  the  injured  female;  that 
it  must  not  rest  wholly  upon  her  credibility, 
but  must  be  such  evidence  as  adds  to, 
strengthens,  confirms,  and  corroborates  her, 
and  tends  to  connect  the  defendant  with  the 
commission  of  the  offense. 

In   Iowa   the  statute   provides   that  the 
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ERROR  to  the  District  Court  for  Grant 
County  to  review  a  judgment  convict- 
ing defendant  of  rape.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harrlnon  &  Prince  for  plain- 
tiff in  error. 

Messrs.  W.  T.  Thompson,  Attorney 
Genera],  and  George  W.  Ayres,  for  the 
State : 

The  testimony  of  the  prosecutrix  was 
sufficiently  corroborated  by  the  admission 
of  defendant  as  to  the  sexual  intercourse, 
even  though  he  contended  that  such  inter- 
course was  liad  with  the  consent  of  the 
prosecutrix. 

People  V.  Croucher,  2  Wheeler,  C.  C.  42. 

It  is  not  essential  that  the  prosecutrix 
shall  be  corroborated  by  the  testimony  of 
other  witnesses  as  to  the  particular  act 
constituting  the  offense,  but  it  is  sufTicient 
if  she  be  corroborated  as  to  material  facts 
and  circumstances  which  tend  to  support 
her  testimony  and  from  which,  together 
with  her  testimony  as  to  the  principal  fact, 
the  inference  of  guilt  may  be  drawn. 

Fager  v.  State,  22  Neb.  332,  35  N.  W. 
195. 

The  fact  that  complaint  was  made  by 
prosecutrix  is  admissible  as  tending  to  cor- 
roborate her  testimony  in  those  cases  where 
she  goes  on  the  witness  stand  and  testifies. 

State  v.  Meyers,  46  Neb.  152,  37  L.R.A. 
423,  64  N.  W.  697;  Thompson  v.  State,  38 


Ind.  39;  Poison  y.  State,  137  Ind.  519,  35 
N.  E.  907;  State  v.  Mitchell,  68  Iowa,  116, 
26  N.  W.  44;  State  v.  Cook,  92  Iowa,  483. 
61  N.  W.  185;  Brown  v.  People,  36  Mich. 
203;  State  v.  Shettleworih,  18  Minn.  208, 
Gil.  191;  State  v.  Warner,  74  Mo.  83;  Mc- 
Combs  V.  State,  8  Ohio  St.  643. 

The  state  was  entitled  to  show  the  de- 
tails of  the  complaint  made  by  the  proee- 
cutrix  to  her  husband. 

State  V.  Brown,  125  N.  C.  606,  34  S.  E. 
105;  Ellis  V.  State,  25  Fla.  704,  6  So.  168; 
State  V.  Peterson,  110  Iowa,  649,  82  N.  W. 
329;  Harmon  v.  Territory,  9  Okla.  318,  60 
Pac.  115. 

Root,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff  in  error  was  convicted  in  the 
district  court  of  Grant  county  of  the  criroe 
of  rape,  charged  to  have  been  committed 
upon  one  Emma  C.  Biles,  forcibly  and 
against  her  will.  Henderson  testified  in  his 
own  behalf,  and  admitted  the  fact  of  sex- 
ual intercourse,  but  stated  that  it  was  with 
the  woman's  consent.  The  wonpan  made 
complaint  to  her  husband  about  twenty 
hours  after  the  event,  and  they  were  per- 
mitted, over  defendant's  objections,  to  tes- 
tify to  that  fact.  The  court  instructed  the 
jury  that,  unless  the  prosecutrix  was  cor- 
roborated upon  material  points,  thev  ought 
not  to  convict  the  defendant.     Instruction 


prosecutrix  must  be  corroborated  by  evi- 
dence tending  to  connect  the  defendant  with 
the  commission  of  the  crime,  and  it  was 
held  in  State  v.  Stowell,  60  Iowa,  535,  15  N. 
W.  417,  that  it  was  error  to  instruct  the 
jury  that,  if  they  found  that  the  prosecu- 
trix was  bruised,  etc.,  and  made  inunediate 
complaint,  then  they  could  consider  that 
as  evidence  tending  to  corroborate  the  testi- 
mony of  the  prosecutrix,  though  he  also 
charged  that  it  was  alone  for  them  to  say 
whether  or  not  such  corroboration  was  suf- 
ficient. Tlie  court  said  that  it  was  in  ef- 
fect instructing  the  jury  that  it  would  be 
evidence  tending  to  connect  the  defendant 
with  the  commission  of  the  offense,  and  was 
therefore  error. 

In  State  v.  Carpenter,  124  Iowa,  5,  98  N. 
W.  775,  the  court  instructed  the  jury  that 
the  evidence  which  had  been  admitted  to 
show  that  prosecutrix  had  made  complaint 
to  her  brother  and  mother  that  she  had  been 
ravished  by  the  defendant  could  not  be  con- 
sidered as  evidence  corroborating  the  tes- 
timony of  the  prosecutrix  tending  to  con- 
nect the  defendant  with  commission  of  the 
offense  of  rape,  or  assault  with  intent  to 
commit  rape,  but  that  the  evidence  of  such 
complaints  was  admitted  as  tending  to  con- 
firm or  corroborate  the  truth  of  her  testi- 
mony; that  law  being  that  a  failure  by  the 
prosecutrix  to  immediately  complain  was 
looked  upon  as  a  suspicious  circumstance 
that  her  storv  was  a  fabrication,  hence  the 
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testimony  of  such  complaints  was  admitted 
for  the  purpose  of  testing  the  accuracy  of 
the  prosecuting  witness,  and  for  no  other 
purpose. 

And  in  State  y.  Wheeler,  116  Iowa,  212, 
93  Am.  St.  Rep.  236,  89  N.  W.  978,  it  was 
held  that  mere  opportunity  afforded  the  de- 
fendant^ bruises  on  the  prosecutrix  in  pros- 
ecution for  rape,  and  the  fact  that  she  made 
complaint,  it  not  being  part  of  the  res  gesiiE^ 
was  insufficient  to  make  her  testimony  "cor- 
roborated by  other  evidence  tending  to  con- 
nect defendant  with  the  commission  of  the 
offense,"  as  required  by  the  statute. 

And  so,  in  State  v.  Egbert,  125  Iowa,  443. 
101  N.  W.  191,  it  was  held  that  while  the 
complaints  of  prosecutrix  made  soon  after 
the  assault,  and  her  condition,  may  constit- 
ute corroboration  of  her  testimony  that  a 
crime  was  committed,  they  cannot  constit- 
ute a  corroboration  of  her  testimony  that 
defendant  committed  the  asss^ilt,  necessary 
for  a  conviction'  for  assault  with  intent  to 
commit  rape. 

And  proof  of  complaints  made  by  the 
prosecutrix  immediately  after  the  alleged 
offense  was  held  in  State  v.  Stewart,  52 
Wash.  61,  100  Pac.  153,  not  such  corrobora- 
tive evidence  "as  tends  to  connect  the  de- 
fendant with  the  commission  of  the  offense,** 
within  the  meaning  of  the  Washington  stat- 
ute. The  court  said  that  "corroboration" 
as  used  in  the  statute  meant  testimony  of 
some  substantial  fact  or  circumstance  in- 
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numbered  12  was  also  given,  and  is  as  fol- 
lows: "The  jury  are  instmcted  that,  if 
you  believe  from  the  evidence  that  the  pros- 
ecuting witness  told  her  husband  of  the  as- 
sault alleged  to  have  been  made  on  her,  at 
the  earliest  opportunity,  then  that  is  a  cor- 
roborating circumstance  tending  to  sustain 
the  truth  of  her  statements." 

Defendant  urges  that  the  court  thereby 
invaded  the  province  of  the  jury,  and  that 
in  no  event  could  the  prosecutrix,  by  any 
act  or  statement  of  her  own,  corroborate 
her  testimony  as  to  the  criminal  act.  Fitz- 
gerald V.  State,  78  Neb.  1,  110  N.  W.  676, 
is  cited  by  the  defendant.  In  that  case  the 
defendant  was  not  arrested  until  after  the 
prosecutrix  gave  birth  to  an  illegitimate 
child,  and  theretofore  she  had  made  no  com- 
plaint. The  only  evidence  purporting  to 
corroborate  the  prosecutrix  was  proof  that 
about  the  time  she  became  pregnant  she 
was  frequently  in  defendant's  company.  It 
was  properly  held  «that  a  conviction  could 
not  be  sustained  upon  that  state  of  facts 
because  of  the  lack  of  corroborative  evi- 
dence. Mott  V.  State,  83  Neb.  226,  119  N. 
W.  461,  is  also  cited.  In  that  case  the 
prosecutrix  made  no  complaint  until  in  an 
advanced  state  of  pregnancy.  Upon  a  con- 
sideration of  all  of  the  facts  in  that  case, 
it  will  be  understood  that  the  point  now 
considered  was  not  involved.  The  gist  of 
that  decision  is  that  the  testimony  of  the 


prosecutrix  concerning  independent  collat- 
eral facts  will  not  be  received  in  corrobora- 
tion of  her  testimony  relative  to  the  main 
fact.  It  was,  furthermore,  held  that,  the 
evidence  was  insufficient  to  sustain  the  ver- 
dict. 

In  Garrison  v.  People,  6  Neb.  274,  283, 
we  held  that  it  was  not  error  for  the  court 
to  refuse  to  instruct  the  jury  that  it  could 
not  convict  the  defendant  upon  the  unsup- 
ported testimony  of  the  prosecutrix.  In 
Mathews  v.  State,  19  Neb.  330,  336,  27  N. 
W.  234,  236,  the  attention  of  the  profession 
was  drawn  to  the  fact  that  in  Garrison  v. 
People,  supra,  a  bill  of  exceptions  of  the 
evidence  had  not  been  preserved,  and  that 
it  was  not  intended  in  that  case  to  hold 
that  a  conviction  of  rape  would  be  sustained 
upon  the  testimony  of  the  prosecutrix,  if 
her  sworn  statements  were  disputed  by 
other  testimony,  and  "there  were  no  marks 
upon  her  person  or  clothing  showing  a  re- 
cent struggle,  or  no  complaint  as  soon  after 
the  occurrence  as  an  opportunity  offered." 
In  Murphy  v.  State,  15  Neb.  383,  19  N.  W. 
489,  the  prosecutrix  testified  that  the  de- 
fendant, a  colored  man  in  her  husband's 
employ,  came  into  her  room  as  she  was 
packing  a  trunk,  and  ravished  her.  She 
made  no  complaint  until  after  crriving  in 
Burlington,  Iowa,  the  next  day.  It  was 
held  that  it  was  for  the  jury,  in  the  light 
of  explanatory  evidence  submitted  by  the 


dependent  of  the  statements  of  the  prosecu- 
trix. 

And  in  People  v.  Page,  102  N.  Y.  272, 
56  N.  E.  750,  it  was  held  that  proof  of  com- 
plaint of  the  offense,  made  by  the  prosecu- 
trix, was  insufficient  as  corroboration,  the 
statute  requiring  that  the  prosecutrix  be 
corroborated  by  "other  evidence."  The 
court  said  that  since  the  disclosure  comes 
from  the  complainant  herself,  and  depends 
wholly  upon  her  veracity,  it  is  not  "other 
evidence"  in  support  of  her  version  of  the 
affair,  within  the  meaning  of  the  statute. 

And  to  the  same  effect  is  People  v.  Green, 
103  App.  Div.  79,  92  N.  Y.  Supp.  608.  In 
this  case  the  proofs  show^ed  that  the  com- 
plaint was  made  two  days  after  the  alleged 
offense.  It  was  suggested  by  the  court,  how- 
ever, that  a  disclosure  made  by  the  com- 
plainant as  she  hastened  from  the  place 
where  the  crime  was  committed,  with  torn 
clothing  and  with  a  disheveled  appearance, 
bearing  unmistakable  evidence  of  a  strug- 
gle, would  constiute  such  "other  evidence" 
to  support  her  version  of  the  affair,  within 
the  meaning  of  the  statute,  necessary  to 
warrant  a  conviction. 

In  State  v.  Parker,  134  N.  C.  209,  46  S. 
E.  611,  where  the  declarations  of  prosecu- 
trix were  admitted  to  corroborate  her  testi- 
mony in  a  prosecution  for  rape,  it  was  held 
that  the  court  should  have  instructed  the 
jury,  without  any  special  request,  as  to  the 
purpose  and  effect  of  such  corroborative  tes- 
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timony, — that  the  declarations  of  the  pros- 
ecutrix were  not  substantive  evidence  in 
proof  of  the  fact,  but  were  admissible  mere- 
ly as  corroborative  of  prosecutrix  as  a  wit- 
ness after  an  attempt  had  been  made  to 
impeach   her. 

In  Mares  v.  Territory.  10  N.  M.  770,  65 
Pac.  165,  it  was  held  that  a  disclosure  of  the 
assault  for  the  first  time  by  prosecutrix 
when  made  four  months  after  its  alleged 
occurrence,  at  a  time  when  she  was  ill  from 
miscarriage,  had  no  value  as  a  corroborat- 
ing circumstance  for  any  purpose. 

There  are  number  of  cases  passing  upon 
the  question  of  the  sufficiency  of  the  evi- 
dence to  sustain  the  conviction,  where  it 
appeared  that  the  only  evidence  was  the 
testimony  of  the  prosecutrix  and  proof  of 
complaint  made  by  her,  in  whch  the  convic- 
tion has  been  set  aside,  as  in  State  v.  lago, 
66  Minn.  231,  68  N.  W.  969,  and  People  v. 
Freemen  (111.)  91  N.  E.  708;  and  others  in 
which  the  conviction  has  been  sustained,  as 
in  Berrv  v.  State,  44  Tex.  Crim.  Rep.  395, 
72  S.  W.  170,  and  Territory  v.  Edie,  6  N. 
M.  655,  30  Pac.  851, — which  were  decided 
upon  the  particular  facts  of  each  case,  and 
where  it  did  not  appear  whether  corrobora- 
tion of  the  prosecutrix  was  required  or  not, 
which   have  been  excluded   from   this  note. 

The  general  question  as  to  the  admissibi- 
lity in  evidence  of  complaints  made  by  the 
prosecutrix  is  of  course,  beyond  the  scope 
of  this  note. 
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state,  to  say  whether  !jor  complaint,  under 
all  of  the  circumstances,  should  be  consid- 
ered in  corroboration  of  the  main  fact  tes- 
tified to  by  her.  In  Wood  v.  State,  46  Neb. 
58,  S4  N.  W.  355,  it  was  held  that  such  tes- 
timony may  be  received  in  corroboration  of 
the  main  fact.  So,  also,  in  State  v.  Meyers, 
46  Neb.  152,  07  L.R.A.  423,  64  N.  W.  697, 
we  held  that  such  testimony  may  be  re- 
ceived as  corroborative,  but  not  independ- 
ent, evidence  of  the  main  fact.  This  view 
of  the  law  is  fully  sustained  in  a  discussion 
of  the  subject  written  by  the  lamented 
Maxwell,  for  many  years  a  member  of  this 
court.  32  Cent.  L.  J.  102.  But,  while  the 
injured  female  is  permitted  to  show  by  her 
own  testimony  and  that  of  others  cognizant 
of  the  fact  that  she  made  complaint,  we  do 
not  think  that  the  details  thereof,  when  not 
part  of  the  res  gestcBy  should  be  received  on 
her  direct  examination  or  as  part  of  the 
state's  case  in  chief.  In  Oleson  v.  State,  11 
Neb.  276,  279,  38  Am.  Rep.  366,  9  N.  W.  38,40, 
we  accepted  with  approval  Prof.  Greenleaf's 
definition  of  the  law  of  this  subject;  that  is 
to  say,  that  the  prosecutrix  may  only  be 
asked  "whether  she  made  complaint  that 
such  an  outrage  had  been  perpetrated  upon 
her,  and  to  receive  only  a  simple  yes  or  no." 
In  Wood  V.  State,  supra,  Judge  Irvine,  in 
his  inimitable  manner,  discusses  the  philoso- 
phy of  the  rule;  and  it  may  be  said  to  be 
well  established  in  the  jurisprudence  of  this 
state.  It  is  possible  that  counsel  in  their 
ardor  may  succeed  in  inducing  the  trial 
court  to  permit  the  prosecutrix,  and  those 
to  whom  she  makes  her  statement,  to  give 
the  details  thereof,  on  the  theory  that 
thereby  they  are  simply  testifying  to  her 
complaint;  but  a  discriminating  examina- 
tion of  our  decisions  upon  that  subject  will 
instruct  the  student  that,  where  the  com- 
plaint did  not  form  part  of  the  res  gestae 
of  the  transaction,  the  fact  of  the  com- 
plaint, but  not  its  details,  may  be  shown 
on  direct  examination  in  the  staters  case  in 
chief.  R.  V.  Osborn,  Car.  A  M.  622;  Bray 
▼.  State,  131  Ala.  46,  31  So.  107;  Thompson 
V.  State,  38  Ind.  39;  Stevens  v.  People,  15S 
111.  Ill,  41  N.  E.  856;  State  v.  Daugherty, 
63  Kan.  473,  65  Pac.  695 ;  Johnson  v.  State, 
21  Tex.  App.  368,  17  S.  W.  252;  State  v. 
Niles,  47  Vt.  82;  Brogy  v.  Com.  10  Gratt. 
722;  Stephen  v.  State,  11  Ga.  225;  Com. 
V.  Phillips,  162  Mass.  504,  39  N.  E.  109. 
Of  course,  if  the  defendant  desires  to  draw 
out  the  facts  on  cross-examination  of  the 
witness,  he  may  do  so,  and  in  that  event 
the  ordinary  rules  governing  the  redirect 
examination  of  witnesses  will  apply.  The 
time  that  elapsed  between  the  alleged  com- 
mission of  the  oUense  and  the  making  of 
26  L.R.A.(N.S.) 


the  complaint  will  not,  as  a  matter  of  bw, 
always  control  the  admissibility  of  the  tes- 
timony. State  y.  Niles  and  Murphy  v. 
State,  supra. 

Counsel  for  defendant  cited  Iowa  decisions, 
but  they  have  reference  to  a  statute  which 
provides  that  a  defendant  cannot  be  con- 
victed for  rape  unless  the  prosecutrix  "b« 
corroborated  by  other  evidence  tending  to 
connect  the  defendant  with  the  commission 
of  the  oflTense."  In  the  application  of  that 
statute  the  courts  of  our  sister  state  hold 
that  the  prosecutrix  cannot  by  her  own  tes- 
timony furnish  that  corroboration.  Proving 
that  the  prosecutrix  has  been  ravished,  and 
establishing  that  a  defendant  is  the  guilty 
man,  are  very  different  propositions;  and 
evidence  tending  to  corroborate  one  fact 
does  not  necessarily  nor  logically  confirm 
the  other.  We  recognize  the  distinction, 
and,  in  the  absence  of  a  statute  on  the  sub- 
ject, hold  that  the  unsupported  testimony 
of  the  prosecutrix  may  be  sufiicient  to 
identify  the  guilty  party  if  the  commiviou 
of  the  offense  has  first  been  established. 
Younger  v.  State,  80  Neb.  201,  210,  114  N. 
W.  170.  In  Iowa  it  is  held  that  evidenw 
to  the  effect  that  the  prosecutrix  did  make 
complaint  corroborates  her  testimony  con- 
cerning the  main  fact.  State  v.  Peterson, 
110  Iowa,  647,  82  N.  W.  329;  State  v.  Car- 
penter, 124  Iowa,  5,  98  N.  W.  775;  State 
V.  Ralston,  139  Iowa,  44,  116  N.  W.  1058. 
In  the  instant  case  the  fact  that  the  prose- 
cutrix made  complaint  to  her  husband  may 
or  may  not  tend  to  support  her  testimony 
that  she  had  been  ravished,  and  the  court 
should  have  permitted  the  jury  to  say 
whether  that  fact  corroborated  her  or  not. 
The  jury  should  not  have  been  told  that 
the  testimony  is  corroborative.  The  jury, 
with  propriety,  might  have  been  told  that, 
if  they  found  from  the  evidence  that  the 
prosecutrix  made  timely  complaint  to  hpr 
husband,  they  might  consider  that  fact  in 
connection  with  the  other  facts  and  circum- 
stances established  by  the  evidence,  in  ascer- 
taining whether  the  woman  had  been  cor- 
roborated in  her  sworn  statement  that  she 
had  been  ravished.  From  a  consideration  of 
the  authorities  heretofore  cited,  it  will  also 
be  apparent  that  the  state  ought  not  to 
have  been  permitted  to  prove  by  Mr.  Biles, 
over  defendant's  objections,  the  details  of 
the  woman's  complaint.  In  Younger  t 
State,  80  Neb.  201,  206,  114  N.  W.  170,  the 
statement  made  by  the  prosecutrix  was  part 
of  the  res  gestcc,  and  therefore  not  within 
the  general  rule.  As  there  must  be  a  new 
trial  of  this  case,  we  refrain  from  com- 
menting upon  the  evidence. 

The  judgment  of  the  District  Court  ij  re- 
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versed,  and  the  cause  remanded  ior  further    accused  him  of  incompetency  in,  and  malad 


proceedings. 

■ 

liettoDy  J.,  concurring! 

I  concur.  I  think  it  was  error  to  gire  the 
fourteenth  instruction,  which  is  identical 
with  the  one  which  was  given  in  Cardwell 
V.  State,  60  Neb.  480,  83  N.  W.  665,  because, 
while  applicable  to  the  facts  in  that  case, 
it  is  not  at  all  applicable  to  the  facts  in 
this. 

Further,  I  am  of  the  opinion  that  the 
evidence  does  not  sustain  the  verdict. 

Fawcetty  J.,  concurs. 
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JOHN  F.  AHEARN,  Appt 

(196  N.  Y.  221,  89  N.  E.  930.) 

Ofllccr  —  removal  —  reinstatcincut  — 
vallflity. 

One  removed  from  a  municipal  office  by 
the  govemoi  under  statutory  authority  for 
mal^ministration  therein  is  not  eligible  to 
re-election  by  the  aldermen,  under  a  stat- 
utory provision  empowering  them  to  fill  a 
vacajicy  so  caused,  for  the  unexpired  term. 

(Culleni  Ch.  J.,  and  Chase,  J.,  dissent) 

(October  29,  1909.) 

APPEAL  by  defendant  'rom  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  reversing  a  judg 
ment  of  a  Special  Term,  Part  III.,  for  New 
York  County,  sustaining  a  demurrer  to  a 
petition  for  a  writ  of  quo  warranto  to  oust 
defendant  from  the  office  of  president  of 
the  borough  of  Manhattan.    Affirmed. 

Statement  by  Hiscock,  J.: 

The  action  is  one  of  quo  warranto,  and 
the  question  certified  to  us  is:  "Does  the 
complaint  herein  state  facts  sufficient  to 
constitute  a  cause  of  action."  The  com- 
plaint, amongst  other'  things,  alleges  that 
in  1905  the  defendant  was  elected  president 
of  the  borough  of  Manhattan  for  the  term 
of  four  years  beginning  January  1,  1906, 
and  at  the  appointed  time  duly  qualified 
and  entered  upon  the  discharge  of  the  du- 
ties of  said  office;  that  in  July,  1907,  charges 
were  duly  made  against  him  and  filed  with 
the  governor  of  the  state,  which  in  effect 

Note.  —  As  to  re-election  of  public  officer 
after   ouster    for   nfiisconduct,    see    note    to 
State  V.  Rose,  6  L.R.A.(N.S.)   843.- 
26  LJEIJL(NJ9.)  ^' 


ministration  of,  his  office,  copies  of  these 
charges  being  served  upon  the  defendant, 
and  he  being  duly  notified  to  appear  and 
defend  himself  against  the  same,  which  he 
did;  that  the  hearing  continued  from  time 
to  time  through  several  weeks  until,  on 
December  9,  1907,  the  governor  made  an 
order  that,  it  appearing  to  his  satisfaction 
that  the  charges  were  true,  and  that  the 
public  interest  required  it,  the  defendant  be 
removed  from  his  office;  that,  on  December 
19,  1907,  the  board  of  aldermen  of  the  city 
of  New  York,  representing  the  borough  of 
Manhattan,  appointed  the  defendant  to  fill 
the  vacancy  caused  by  his  removal  for  the 
unexpired  term,  and  this  action  was  brought 
to  oust  the  defendant  from  said  office  on 
the  ground  that  such  appointment  was  in* 
valid. 

Mr.  Frederick  Allis,  with  Mr.  Martin 
W.  Littleion/for  appellant: 

The  principle  of  home  rule  that  underlies 
our  political  institutions  applies  as  well  to 
appointment  as  to  election  of  local  officers. 

People  ex  rel.  Bolton  v.  Albertson,  55  N. 
Y.  56;  People  ex  rel.  Wood  v.  Draper,  15 
N.  Y.  561;  Rathbone  v.  Wirth,  150  N.  Y. 
467,  34  L.R.A.  408,  45  N.  £.  15;  People 
ex  rel.  Balcom  ▼.  Mosher,  163  N.  Y.  41,  79 
Am.  St.  Rep.  552,  57  N.  E.  88;  People  ex  rel. 
Metropolitan  Street  R.  Co.  v.  State  Tax 
Comrs.  174  N.  Y.  431,  63  L.R.A.  884,  105 
Am.  St.  Rep.  674,  67  N.  E.  69;  Dill.  Mun. 
Corp.  §  9. 

The  alderman's  power  to  fill  the  vacancy 
was  as  plenary  and  unlimited  as  thd  power 
of  the  people  to  elect  in  the  first  place. 

People  ex  rel.  Bolton  v.  Albertson,  supra; 
People  ex  rel.  Metropolitan  Street  R.  Co. 
V.  State  T^x  Comrs.  174  N.  Y.  435,  63 
L.R.A.  884,  105  Am.  St.  Rep.  674,  67  N.  E. 
69;  Barker  v.  People,  3  Cow.  703,  15  Am. 
Dec.  322;  People  ex  rel.  Devery  v.  Coler, 
173  N.  Y.  119,  65  N.  E.  956;  Speed  v.  De- 
troit,  98  Mich.  364,  22  L.R.A.  842,  39  Am. 
St.  Rep.  555,  57  N.  W.  406. 

Defendant  was  prima  facie  qualified  for 
the  office. 

6  Am.  &  Eng.  Enc.  Law,  p.  15;  Minor  v. 
Happersett,  21  Wall.  162,  22  L.  ed.  627; 
Mechem,  Pub.  Off.  §  67;  High,  Extr.  Legal 
Rem.  §  643;  23  Am.  &  Eng.  Enc.  Law, 
p.  628,  note  2;  People  ex  rel.  Crane  v. 
Ryder,  12  N.  Y.  436;  People  ex  rel.  Wat- 
kins  V.  Perley,  80  N.  Y.  625. 

Removal  by  governor  did  not  have  the 
efTect  of  disqualifying  defendant,  and  there- 
fore he  was  a  perfectly  eligible  candidate, 
and  the  aldermanic  election  conferred  upon 
him  a  perfect  title  to  his  office. 

People  ex  rel.  Bolton  v.  Albertson;  People 
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ex  rel.  Wood  v.  Draper;  Rathbone  v. 
Wirth;  People  ex  rel.  Balcom  v.  Moshcv; 
and  People  ex  rel.  Metropolitan  Street  R. 
Co.  V.  State  Tax  Corars., — supra;  Dill.  Mun. 
Corp.  §  9;  Barker  v.  People,  3  Cow.  686, 
15  Am.  Dec.  322;  People  ex  rel.  Dcvery  v. 
Coler,  173  N.  Y.  118,  65  N.  E.  956. 

It  is  against  the  law  to  imply  a  penalty 
where  none  is  expressed. 

26  Am.  &  Eng.  Enc.  Law,  pp.  658,  659; 
Hintermister  v.  First  Nat.  Bank,  64  N.  Y. 
212;  People  v.  Rosenljcrg,  138  N.  Y.  415, 
34  N.  E.  285;  United  States  v.  Wiltberger, 
5  Wheat.  95,  5  L.  ed.  42;  H.  Hackfeld  & 
Co.  V.  United  States,  197  U.  S.  450,  49  L. 
ed.  829,  25  Sup.  Ct.  Rep.  456;  Ileallh  Dept 
V.  Knoll,  70  N.  Y.  530;  Riggs  v.  Palmer,  115 
N.  Y.  520,  5  L.R.A.  340,  12  Am.  St:  Rep. 
819,  22  N.  E.  188;  Lyon  v.  Hersey,  103  N. 
Y.  264,  8  N.  E.  518;  Board  of  Excise  v. 
Doherty,  16  How.  Pr.  46;  People  ex  rel. 
Brown  v.  WoodrulF,  32  N.  Y.  364;  Honduras 
V.  Soto,  112  N.  Y.  315,  2  L.R.A.  642,  8  Am. 
St.  Rep.  744,  19  N.  E.  845;  Tompkins  v. 
Hunter,  149  N.  Y.  123,  43  N.  E.  532.    . 

Disqualification  for  ofHcc  is  a  penalty: 

26  Am.  &  Eng.  Enc.  Law,  p.  659;  Story, 
Misc.  W^ritings,  620;  People  ex  rel.  Le  Roy 
V.  Hurlbut,  24  Mich.  107,  9  Am.  Rep.  103; 
Yick  W^o  V.  Hopkins,  118  U.  8.  370,  30  L. 
ed.  226,  6  Sup.  Ct.  Rep.  1064;  Barker  v. 
People,  3  Cow.  703,  15  Am.  Dec.  322;  People 
ex  rel.  Bush  v.  Thornton,  25  Hun,  463 ;  Peo- 
ple ex  rel.  Ryan  v.  Green,  58  N.  Y.  304: 
People  ex  rel.  Dcvery  v.  Coler,  supra; 
Rogers  v.  Buffalo,  123  N.  Y.  173,  9  L.R.A. 
579,  25  N.  E.  274;  Rathbone  v.  Wirth,  150 
N.  Y.  459,  34  L.R.A.  408,  45  N.  E.  15. 

Disqualification  for  ofTice  cannot  be  im- 
plied from  the  removal  law. 

26  Am.  &  Eng.  Enc.  Liiw,  p.  659,  note  5; 
People  ex  rel.  Bush  v.  Thornton,  25  Hun, 
465;  People  ex  rel.  Ryan  v.  Green,  supra; 
Re  Advisory  Opinion,  31  Fla.  7,  18  L.R.A. 
595,  12  So.  114. 

To  incapacitate  or  disqualify  a  person  to 
hold  office,  there  must  be  conviction  of 
felony,  or  acts  of  such  turpitude  as  would 
render  him  morally  unfit. 

15  Am.  &  Eng.  Enc.  Law,  p.  1068. 

The  operation,  the  effect,  the  consequences, 
of  the  order,  began  and  ended  with  the  re- 
moval. 

State  ex  rel.  Tyrrell  v.  Jersey  City,  25 
N.  J.  L.  542;  Re  Advisory  Opinion,  supra; 
Speed  V.  Detroit,  98  Mich.  360,  22  L.R.A. 
842,  39  Am.  St.  Rep.  555,  57  N.  W.  406; 
Gregory  v.  New  York,  113  N.  Y.  419,  3 
L.R.A.  854,  21  N.  E.  119. 

Messrs.  Edward  R.  0'3falley,  Attorney 
General,  and  Ezra  P.  Prentice  for  re- 
spondent : 

Public  office  involves  the  ideas  of  tenure 
and  duration  as  well  as  rights,  powers, 
duties,  and  emoluments.  The  defendant 
20  L.R.A.  (N.S.) 


was  removed  from  the  ofEce  of  borough 
president  for  the  remainder  of  the  term  for 
which  he  had  been  elected. 

Re  Attorneys  Oaths,  20  Johns.  482;  Re 
Hathaway,  71  N.  Y.  238;  United  States  v. 
Hartwell,  6  Wall.  385,  18  L.  ed.  830;  People 
v.  Duane,  121  N.  Y.  367,  24  N.  E.  845: 
Mechem,  Pub.  Off.  §  1;  Thurston  v.  Clark, 
107  Cal.  285,  40  Pac.  435;  United  States 
V.  Germaine,  99  U.  S.  508,  25  L.  ed.  482; 
Kail  V.  Wisconsin,  103  U.  S.  5,  26  L.  ed. 
302;  Aufbraordt  v.  Hedden,  137  U.  S.  310, 
34  L.  ed.  674,  11  Sup.  Ct.  Rep.  103:  Ward- 
law  V.  New  York,  29  Jones  &  S.  174,  19 
N.  Y.  Supp.  6;  Olmstead  v.  New  York,  11 
Jones  &  S.  481. 

The  election  of  defendant  by  the  board 
of  aldermen  was  an  appointment. 

Sturgis  v.  Spofford,  45  N.  Y.  446;  People 
ex  rel.  Mitchell  v.  Sturgcs,  27  App.  Div.  387, 
50  N.  Y.  Supp.  5;  Public  Officers  Law,  chap. 
47,  of  Consolidated  Laws,  §  38. 

The  purpose  of  a  statute  is  to  be  regarded 
in  its  interpretation. 

People  ex  rel.  W^ood  v.  Lacombe,  99  K. 
\'.  43,  1  N.  E.  599;  Mead  v.  Stratton,  87 
N.  Y.  493,  41  Am.  PvCp.  386;  Re  O'Neil,  91 
N.  Y.  516;  Tonnele  v.  Hall,  4  N.  Y.  140; 
Delafield  v.  Brady,  108  N.  Y.  524,  15  N.  E. 
428;  Dibble  v.  Hathaway,  11  Hun,  571; 
People  ex  rel.  Twenty-third  Street  R.  Co. 
v.  Tax  Comrs.  95  N,  Y.  554 ;  Burch  v.  New- 
bury, 10  N.  Y.  374;  Oswego  SUrch  Factory 
v.  Dolloway,  21  N.  Y.  449;  People  v.  New 
York  C.  R.  Co.  13  N.  Y.  78;  Donaldson  ▼. 
Wood,  22  Wend.  397;  W'atervliet  Turnp.  Co. 
v.  M'Kean,  6  Hill,  619;  Com.  v.  Kimball,  24 
Pick.  366;  People  ex  rel.  Starkweather  v. 
Gaul,  44  Barb.  98;  People  ex  rel.  Gilmour 
v.  Hyde,  89  N.  Y.  11. 

Defendant,  having  been  removed  from  tlic 
office  of  borough  president  for  the  lialancv 
of  the  term  for  which  he  had  been  elected, 
could  not  be  appointed  to  fill  the  vacancy 
caused  by  his  removal. 

State  ex  rel.  Coleman  v.  Rose,  74  Kan, 
262,  6  L.R.A. (N.S.)  843,  86  Pac.  296,  10  A. 
&  E.  Ann.  Cas.  927;  State  ex  rel.  Childa 
V.  Dart,  57  Minn.  261,  59  N.  W.  190;  State 
v.  Welsh,  109  Iowa,  19,  79  N.  W.  369. 

Messrs.  Nelson  S.  Spencer  and  Charles 
H.  Strong:,  for  the  committee  of  fifteen 
citizens: 

Mr.  Abeam  was  not  eligible  for  reap- 
pointment because  his  removal  from  office 
was  a  removal  from  the  office  of  borough 
president  for  the  term  for  which  he  was 
elected. 

Re  Attorneys  Oaths,  20  Johns.  492;  Peo- 
ple ex  rel.  Henry  v.  Nostrand,  46  N.  Y.  375; 
Re  Hathaway,  71  N.  Y.  238;  United  SUte* 
V.  Hartwell,  6  Wall.  385,  18  L.  ed.  830? 
United  States  v.  Germaine,  99  U.  S.  508. 
25  L.  cd.  482;  Hall  v.  Wisconsin,  103  U.  S 
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5,  26  L.  ccl.  302;  Auffmordt  v.  Hedden,  137 
U.  S.  310,  34  L.  ed.  674,  11  Sup.  Ct.  Rq). 
103;  People  v.  Duane,  121  N.  Y.  367,  24 
N.  E.  845;  Olmstead  v.  New  York,  11  Jones 
&  S.  481;  Mechem,  Pub.  Off.  §  1;  State  v. 
Welsh,  109  Iowa,  19,  79  N.  W.  369;  State 
ex  rel.  Childs  v.  Dart,  57  Minti.  261,  59  N. 
W.  190;  State  ex  rel.  Coleman  v.  Rose,  74 
Kan.  262,  6  L.R.A.(N.S.)  843,  86  Pac  296, 
10  A.  &  E.  Ann.  Cas.  927. 

HIscock,  J.,  delivered  the  opinion  of  the 
court : 

Section  382  of  the  charter  of  New  York 
(Laws  1901,  chap.  466,  p.  161),  by  its  own 
terms  and  by  reference  to  other  constitu- 
tional and  statutory  provisions  relating  to 
removal  of  county  officers,  provided  for  the 
removal  of  the  defendant  by  the  governor 
on  charges  after  an  opportunity  to  be  heard 
in  his  defense,  and  no  claim  is  made  that  all 
provisions  for  the  trial  and  protection  of 
the  defendant  were  not  observed  in  the  pro- 
ceeding which  resulted  in  his  removal.  It 
is,  however,  somewhat  argued  that  the  pro- 
visions purporting  to  confer  upon  the  gov- 
ernor the  power  of  removal  of  defendant 
conflict  with  what  are  commonly  known  as 
the  "home  rule  provisions"  of  the  Constitu- 
tion and  are  therefore  invalid.  We  are 
so  agreed  that  this  argument  is  not  well 
founded,  that  the  provisions  under  which 
the  governor  proceeded  are  constitutional 
and  valid,  and  that  they  do  not  violate 
either  the  letter  or  the  spirit  of  those  pro- 
visions which  secure  and  guarantee  the 
principles  of  local  self-government,  that  it 
does  not  seem  necessary  to  discuss  them. 
Assuming  therefore  that  the  removal  of  the 
defendant  was  entirely  valid,  I  shall  proceed 
to  a  discussion  of  the  other  question  pre- 
sented for  our  consideration,  and  which  re- 
late to  the  validity  of  his  subsequent  ap- 
pointment. 

This  appointment  purported  to  be  made 
by  virtue  of  a  provision  in  the  same  section 
of  the  charter  already  referred  to,,  and 
which  reads:  "Any  vacancy  in  the  office 
of  president  caused  by  removal  from  the 
borough,  or  otherwise,  shall  be  filled  for  the 
unexpired  term  by  an  election  to  such 
vacancy  made  by  a  majority  vote  of  all  the 
members  of  the  board  of  aldermen  then  in 
office  representing  said  borough."  Whether 
that  is  material  or  not,  it  is  conceded  that 
the  word  "election"  in  this  provision  is 
equivalent  to  the  word  "appointment."  The 
people  insist  in  support  of  this  action,  that 
the  removal  of  the  defendant  deprived  him 
of  his  office  for  its  entire  term,  and  that  he 
could  not  be  appointed  to  the  vacancy  for 
the  unexpired  term  under  the  provisions 
just  quoted.  The  appellant,  on  the  other 
hand,  insists  that  such  was  not  the  case, 
26  L.R.A.(N.S.) 


I  and  that  by  such  removal  neither  the  board 
of  aldermen  was  barred  from  appointing 
him,  nor  he  disqualified  from  accepting  such 
appointment. 

It  occurs  to  the  mind  at  once  that,  if  the 
appellant's  theory  is  correct,  and  the  board 
of  aldermen  was  authorized  to  appoint  him 
to  the  vacancy  just  caused  by  his  removal, 
the  legislature  has  solemnly  enacted  a  stat- 
ute authorizing  conspicuously  inconsistent 
acts  and  absurd  results.  It  has  authorized 
the  governor  to  try  and  remove  a  public 
official  as  unworthy  to  hold  ofificej  and  the 
board  of  aldermen  to  select  him  forthwith 
as  a  proper  person  to  fill  the  resulting 
vacancy.  It  has  provided  that  the  action 
of  one  branch  of  the  government  forthwith 
may  be  nullifiM  by  that  of  another,  that  a 
public  official  who  has  been  punished  for 
inefficiency  and  maladministration  of  his 
office  may  be  reimbursed  for  his  loss  by 
appointment  to  the  very  office  of  which  he 
has  been  deprived,  and  that  the  public  serv- 
ice, supposed  to  be  safeguarded  and  bene- 
fited by  his  removal,  may  be  demoralized 
by  his  immediate  reinstatement.  In  effect 
it  has  repealed  the  provision  in  the  charter 
providing  for  removal  of  officials  for  cause, 
by  another  provision  in  the  self-same  sec- 
tion authorizing  the  reappointment  of  the 
man  who  had  just  been  dismissed.  Such 
results  would  so  offend  against  the  prin- 
ciples of  an  orderly  and  efficient  adminis- 
tration of  government,  as  well  as  those  of 
ordinary  common  sense,  that  no  one  would 
be  likely  to  defend  them  as  a  product  of 
wise  legislation;  but  it  was  urged  by  the 
learned  counsel  for  the  appellant  on  the 
argument  that  neither  his  client  nor  the 
courts  are  responsible  for  ill-considered  leg- 
islation, and  that  unwise  legislative  enact- 
ments do  not  justify  unauthorized  judicial 
amendments.  If  the  legislature  has  actual- 
ly ordained  that  such  results  as  these  should 
be  permitted,  their  action  is  final;  but  the 
principle  is  equally  true  that  the  obligation 
rests  on  the  courts  to  assume  that  legisla- 
tion was  not  intended  to  beget  absurdities, 
and  to  exhaust  the  limit  of  legitimate  con- 
struction before  affixing  to  it  any  such  con- 
sequences. The  principles  ordinarily  gov- 
erning- the  interpretation  of  statutes  com* 
mand  us  to  favor  a  construction  which  is 
most  agreeable  to  reason  and  justice,  to 
consider  the  entire  statute,  and  to  give 
effect  to  every  clause  and  part  thereof,  thus 
securing  a  consistent  and  harmonious  whole, 
and  to  avoid  a  construction  which  would 
leave  any  provision  of  the  statute  without 
effect,  or  which  would  result  in  a  virtual 
repeal  by  implication  of  one  provision  by 
another.  It  is,  however,  urged  that  such 
familiar  rules  are  not  here  applicable;  that, 
if  the  statute  is  so  construed  as  to  prohibit 
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the  appointment  of  appellant,  it  must  be 
because  there  is  read  into  it  by  implication 
a  disqualification  after  removal  to  hold 
office;  and  that  such  disqualification  is  in 
the  nature  of  a  fine,  forfeiture,  or  penalty, 
and  not  to  be  readily  implied.  This  con- 
sideration does  not  appear  to  be  necessarily 
involved. 

The  decision  of  this  case,  it  would  seem, 
may  be  rested  on  the  construction  of  the 
clause  giving  power  to  the  board  of  alder- 
men to  fill  the  vacancy  caused  by  appel- 
lant's removal,  rather  than  on  any  implica- 
tion in  the  one  authorizing  removal,  and, 
if  this  is  so,  there  will  not  be  involved 
primarily  and  properly  any  question  of  ap- 
pellant's disqualification  for,  or  forfeiture 
of  the  right  of,  appointment  to  the  vacancy. 
The  question  will  simply  be  one  of  the  ex- 
tent of,  and  limitations  upon,  the  power  of 
appointment  which  the  legislature  intended 
to  confer,  and  will  be  subject  to  the  ordi- 
nary rules  of  statutory  construction.  Those 
rules,  as  has  been  pointed  out,  require  us 
to  consider  the  entire  scope  and  purpose  of 
the  statute,  and  to  consider  one  provision 
in  connection  with  the  others.  When  we 
do  this,  we  are  not  justified  in  believing 
that  the  legislature,  in  providing  for  filling 
a  vacancy,  overlooked  of  disregarded  the 
proceedings  just  authorized,  which  might 
lead  to  such  vacancy,  or  that  it  intended  to 
permit  that  to  be  undone  under  one  clause 
which  had  just  been  accomplished  under  an- 
other one,  or  that  it  intended  to  clothe  an 
appointing  board  with  the  power  to  fill  an 
office  with  an  appointee  who  had  just  been 
ousted  therefrom  because  adjudged  to  be  an 
improper  person  to  hold  it.  On  the  con- 
trary, it  is  not  only  reasonable,  but  legally 
justifiable,  to  believe  that,  in  enacting  the 
later  provision,  the  legislature  had  clearly 
in  mind  the  earlier  one,  and  that,  in  giving 
the  power  of  appointment,  it  intended  to 
authorize  the  appointment  of  proper  per- 
sons, and  did  not  intend  to  include  the 
power  to  select  a  person  just  found  to  be 
otherwise.  This  exception  or  limitation  is 
to  be  understood.  If  the  proprietor  of  a 
business  organization  should  direct  one  fore- 
man to  investigate  the  conduct  of  a  work- 
man, and  discharge  him  if  found  dishonest 
or  incompetent,  and  should  at  the  same 
time  authorize  another  foreman  to  hire 
someone  to  fill  the  vacancy  thus  arising,  1 
suppose  this  latter  authority  would  always 
and  reasonably  be  construed  as  permitting 
the  employment  of  some  new  competent 
man,  and  never  as  meaning  the  immediate 
reinstatement  of  one  just  dismissed  for 
cause;  but  if  we  consider  this  case  from  the 
standpoint  chosen  by  appellant,  and  assume 
that  its  decision  is  dependent  on  the  con- 
struction of  the  removal  clause,  and  that 
26  L.R.A.(N.S.) 


in  order  to  succeed  the  people  must  main- 
tain the  proposition  that  appellant's  re- 
moval deprived  him  of  his  ofiice  for  its 
entire  term,  and  therefore  of  the  right  to 
be  appointed  to  the  vacancy,  although  such 
lesult  was  not  specifically  expreased,  I  see 
no  reason  to  shrink  from  this  test,  or  to 
be  doubtful  of  the  end  to  which  it  will  lead. 

Doubtless  we  might  say,  as  is  so  earnest!? 
urged  by  counsel,  that  the  strict  letter  of 
the  statute  would  be  satisfied  by  a  removal 
which  ousted  appellant  from  his  office  for 
a  day  or  an  hour,  until  some  appointing 
power  could  reinstate  him;  but,  if  we  con- 
sider the  general  scope  and  purpose  of  this 
statute,  we  shall  be  led  to  the  conclusion 
that  the  legislature  must  have  contemplated 
and  intended  more  than  this,  and  that  the 
language  which  it  employed  is  susceptible 
of  a  construction  which  will  carry  out  its 
purpose.  The  removal  which  is  authorized 
in  such  a  case  as  this  can  only  be  mad<: 
aft4$r  the  incumbent  has  been  heard  in  h\i 
own  defense  upon  charges  which  challenge 
his  official  conduct  and  qualifications  for 
office,  and  has  been  found  guilty.  The  pun- 
ishment of  removal  from  office  is  inflicted 
because  he  has  been  found  to  have  commit- 
ted acts  indicating  an  unfitness  to  hold  it 
We  have  what  is  equivalent  to  a  finding 
that  sufficient  cause  exists  why  the  incum- 
bent should  not  be  allowed  to  continue  in 
his  office,  and  a  judgment  that  therefore  be 
be  deprived  of  it.  It  is  true  that  the  pro- 
ceeding in  which  this  occurs  is  an  executive, 
rather  than  a  judicial,  one.  Still  it  is  sub- 
ject to  certain  fundamental  rules  of  law, 
and  the  conceded  facts  in  this  case  illus- 
trate how  analogous  it  may  be  in  its  essen- 
tial features  to  a  trial  before  a  judicial 
tribunal. 

It  is,  of  course,  plain  that  the  legislature 
intended  that  the  proceeding  should  be  a 
serious  one,  and  an  effective  method  of  get- 
ting rid  of  unfit  public  officials.  It  is  equal- 
ly clear,  and  will  doubtless  be  so  conceded 
in  anything  which  may  be  said  or  written 
on  the  other  side  of  this  question,  that  this 
purpose  will  be  frustrated,  and  the  admin- 
istration of  the  law  turned  into  a  farce,  ift 
under  it,  an  official  may  be  immediately 
reappointed,  and  a  removal  turned  into  s 
mere  temporary  suspension.  In  order  to 
avoid  such  a  result,  and  keeping  in  mind 
the  purpose  of  the  statute,  we  are  justifiei 
in  my  judgment,  in  construing  the  removal 
for  which  it  provides  as  meaning  a  perma- 
nent and  lasting  ouster  for  the  entire  re- 
maining term  of  the  incumbent,  from  tbe 
office  which  he  has  been  filling  and  whose 
obligations  he  has  been  found  unable  or  un- 
willing to  discharge.  As  was  well  said  br 
Mr.  Justice  Scott  at  the  appellate  division, 
an  office  implies  "much  more  than  the  riglit 
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to  physically  occupy  a  specified  room,  to  ex- 
ercise certain  powers  and  to  receive  a  pre- 
scribed emolument."  So  far  as  its  beneficial 
aspect  was  concerned,  appellant's  office  oon- 
sisted  of  the  right  to  enjoy  certain  powers, 
privileges,  honors,  and  emoluments  for  a 
given  term,  and,  when  the  statute  prescribed 
that  he  should  be  removed,  it  may  be  con- 
strued to  mean  that  he  should  be  removed 
from,  and  deprived  of  all  that  which  thus 
made  up,  his  oITice,  namely,  the  right  to 
enjoy  these  things  for  and  during  the  entire 
term  for  which  he  had  originally  been  se- 
lected. It  is,  of  course,  true,  as  is  argued 
by  counsel,  that  we  do  not  speak  of  re- 
moving an  official  from  his  ''term"  of  office; 
but  the  right  to  enjoy  for  a  certain  period 
the  privileges  and  profits  of  a  given  posi- 
tion is  an  important  element  of  an  office 
in  its  complete  conception,  and  a  removal 
from  the  office  under  the  conditions  here 
present  may  fairly  mean  a  dismissal  for 
that  period  from  those  rights  and  privileges. 

If  it  should  be  assumed,  as  argued  by  ap- 
pellant, that  this  construction,  because  it 
will  debar  him  from  appointment  to  the 
vacancy  for  the  unexpired  balance  of  his 
term,  amounts  to  reading  into  the  statute 
a  disqualification  for  appointment  which  is 
not  expressly  written  there,  and  therefore 
must  be  subjected  to  the  rules  of  construc- 
tion applicable  to  quasi  penal  statutes,  this 
test  will  be  survived.  While  statutes  of  the 
character  designated  are  to  be  construed 
with  strictness  in  favor  of  a  defendant,  still 
they  are  subject  to  rules  of  construction 
which  are  reasonable  under  the  surrounding 
circumstances,  and  they  are  not  wholly  ex- 
empt from  the  application  of  the  principle 
that  the  means  may  be  fashioned  somewhat 
to  the  end,  and  that  the  letter  is  to  be 
read  somewhat  in  the  light  of  the  purpose 
to  be  accomplished. 

In  Bolles  v.  Outing  Co.  175  U.  S.  265,  44 
L.  ed.  157,  20  Sup.  Ct.  Rep.  95,  it  was  said: 
''The  statute,  then,  being  penal,  must  be 
construed  with  such  strictness  as  to  care- 
fully safeguard  the  rights  of  the  defendant, 
and,  at  the  same  time,  preserve  the  obvious 
intention  of  the  legislature.  If  the  language 
be  plain,  it  will  be  construed  as  it  reads, 
and  the  words  of  the  statute  given  their 
full  meaning;  if  ambiguous,  the  court  will 
lean  more  strongly  in  favor  of  the  defend- 
ant than  it  would  if  the  statute  were  re- 
medial. In  both  cases  it  will  endeavor  to 
effect  substantial  justice." 

In  United  States  v.  Lacher,  134  U.  S.  624, 
33  L.  ed.  1080,  10  Sup.  Ct.  Rep.  625,  in  con- 
struing a  criminal  statute,  the  court  said: 
"But  though  penal  laws  are  to  be  construed 
strictly,  yet  the  intention  of  the  legislature 
must  govern  in  the  construction  of  penal 
ns  well  as  other  statutes,  and  they  are  not  | 
20  L.R.A.(N.S.) 


to  be  construed  so  strictly  as  to  defeat  the 
obvious  intention  of  the  legislature.  .  .  . 
'It  appears  to  me,'  said  Mr.  Justice  Story 
in  United  States  v.  Winn,  3  Sumn.  209,  211, 
Fed.  Cas.  No.  16,740,  'that  the  proper  course, 
in  all  these  cases,  is  to  search  out  and  fol- 
low the  true  intent  of  the  legislature,  and 
to  adopt  that  sense  of.  the  words  which 
harmonizes  best  with  the  context,  and  pro- 
motes in  the  fullest  manner  the  apparent 
policy  and  objects  of  the  legislature.'" 

It  is  said  by  Mr.  Sedgwick,  in  his  work 
on  Statutory  &  Constitutional  Law,  2d  ed. 
282:  "The  rule  that  statutes  of  this  class 
are  to  be  construed  strictly  is  far  from  be- 
ing a  rigid  or  unbending  one;  or  rather,  it 
has  in  modern  times  been  so  modified  and 
explained  away  as  to  mean  little  more  than 
that  penal  provisions,  like  all  others,  are  to 
bo  fairly  construed  according  to  the  legis- 
lative intent  as  expressed  in  the  enactment, 
the  courts  refusing,  on  the  one'  hand,  to 
extend  the  punishment  to  cases  which  are 
not  clearly  embraced  in  them,  and,  on  the 
other,  equally  refusing  by  any  mere  verbal 
nicety,  forced  construction,  or  equitable  in- 
terpretation, to  exonerate  parties  plainly 
within  their  scope." 

The  forfeiture  of  rights  otherwise  exist* 
ing  will  sometimes  be  inferred  from  penal 
statutes  which  do  not  expressly  prescribe 
such  results.  Thus,  in  Griffith  ▼.  Wells,  3 
Denio,  226,  it  was  held  that,  where  a  statute 
imposes  a  penalty  for  doing  an  act,  such 
act  is  unlawful,  although  not  in  terms  pro- 
hibited or  declared  to  be  illegal,  and  a  right 
ef  action  to  recover  for  liquors  was  denied 
because  the  plaintiff  had  sold  them  in  vio- 
lation of  a  statute  which  only  inflicted  a 
penalty  upon  one  selling  liquors  without  a 
license,  and  did  not  in  terms  prohibit  said 
sale.  It  was  held  to  be  a  fair  inference 
that,  when  a  statute  imposed  a  penalty  for 
the  performance  of  a  certain  act,  it  intended 
to  make  such  act  illegal. 

Some  aid  in  the  consideration  of  this  sub- 
ject may  be  derived  from  an  examination 
of  the  general  statute  relating  to  vacancies 
in  public  ofllces.  Section  20  of  th^  public 
officers  law  (Laws  1892,  chap.  681,  p.  1662, 
as  amended),  in  force  when  appellant  was 
removed,,  provides:  "Every  office  shall  be 
vacant  upon  the  happening  of  either  of  the 
following  events  before  the  expiration  of 
the  term  thereof:  ...  (3)  His  [the  in- 
cumbent's] removal  from  office.  .  .  .  (5) 
His  conviction  of  a  felony  or  a  crime  in- 
volving a  violation  of  his  oath  of  office." 
Thus,  the  conviction  of  certain  crimes  and 
a  removal  from  office  have  precisely  the 
same  effect  on  an  official's  incumbency  of 
office.  Either  event  ousts  him  and  makes 
the  office  vacant.  Tliere  is  no  express  pro- 
vision in  either  case  that  his  ouster  shall 
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be  for  the  entire  term,  and  that  he  may 
not  be  immediately  appointed  to  fill  the 
vacancy  caused  thereby.  If  he  can  be  ap- 
pointed to  fill  the  vacancy  in  one  case,  he 
may  be  in  the  other. 

Section   117  of  the  Penal  Code  provides 
that  the  wilful  omission  by  a  public  officer 
to  perform  any  duty  of  his  office  shall  be  a 
misdemeanor,  and  therefore  a  conviction  of 
such  an  offense  would  be  a  "conviction  of 
.    .     .    a  crime  involving  a  violation  of  his 
oath   of  office/'   and  cause  a   vacancy.     A 
misdemeanor  is  not  punishable  by  imprison- 
ment in  state's  prison,  and  therefore,  within 
§   707   of   the  Penal  Code,  such  conviction 
would  not    forfeit   "all    public   offices,   and 
suspends,  during  the  term  of  the  sentence, 
all  the  civil  rights  and«  all  private  trusts" 
of  the  person  sentenced.    In  other  words,  so 
far   as    these    provisions    are    concerned,    a 
person  convicted  of  a  misdemeanor  would 
not  suffer  a  general  disqualification  to  hold 
public  office,  and  his  right  to  be  appointed 
to   the    vacancy   caused   by    his   conviction 
would  depend  upon  the  construction  of  the 
statute  declaring  the  vacancy.    Is  it  possible 
that,  when  the  statute  provides  that  convic- 
tion of  a  crime  involving  violation  of  oath 
of  office  shall  be  regarded  as  so  seriously 
impairing  an  incumbent's   competency  and 
usefulness  that  ipso  facto  it  shall  oust  him 
form  office,  it  still  intends  that  this  effect 
and  uuster  may  be  temporary,  and  that  the 
individual   may   immediately   be   appointed 
and  restored  to  the  very  vacancy  which  has 
been  so  promptly  and  imperatively  created, 
even  though  he  may  still  be  subject  to  im- 
prisonment on  the  conviction  which  has  op- 
erated to  disqualify  and  oust  him?     It  is 
not  a  sufficient  answer  to  this  possibility  to 
say  that  it  would  never  occur,  and  that  no 
appointing  power  would  ever  have  the  te- 
merity to  make  such  an  appointment.    The 
test  of  the  meaning  and  purpose  of  a  stat- 
ute is  what  may  be,  rather  than  what  prob- 
ably  will  be,  done  under  it;    and,  as   has 
been  suggested  under  the  statute,  there  is 
and  ought  to  be  no  distinction  between  such 
a   criminal    conviction   and   a   removal    for 
cause  by  the  governor,  in  depriving  an  in- 
cumbent of  his  office  and  creating  a  vacancy. 
If  one  may  be  turned  into  a  mere  tempo- 
rary suspension,  the  other  may. 

Brief  attention  next  must  be  given  to 
some  arguments  in  behalf  of  appellant  based 
on  facts  and  reasons  which  are  believed  to 
be  at  least  indirectly  opposed  to  the  fore- 
going views.  Our  attention  is  called  to 
various  cases  in  which  the  legislature  has 
affixed,  as  a  consequence  to  conviction  for 
certain  crimes,  a  disqualification  to  bold 
office,  and  to  the  provisions  regulating  the 
nature  of  the  judgment  on  impeachment  of 
a  public  officer,  and  which  provide  that  the 
26  L.R.A.(N.S.) 


defendant   either   may  be  simply   removed 
from  office,  or  may  be  removed  from  office 
and  disqualified  to  hold  and  enjoy  a  par- 
ticular office,  or  class  of  offices,  or  any  office 
of  profit,  trust,  or  honor,  and,  because  of 
these  provisions  of  or  for  express  disquali- 
fication, it  is  argued  that  no  disqualification 
can  have  been  intended  in  the  absence  of 
express  provision,  and  that  certainly  a  more 
seriouB  consequence  should  not  be  attached 
to   the   proceedings   under   review    than    to 
those   of   impeachment,   where   disqualifica- 
tion must  be  expressly  provided  for.     Inde- 
pendent of  any  other  reply   to  this  argu- 
ment, the  complete  answer  is  that  the  dis- 
qualification provided  for  in  the   instances 
cited  is  a  general  disqualification  either  to 
hold  any  office  or  some  particular  office,  and 
nobody  argues  that  such  general  disquali- 
fication would  flow  from  the  removal  of  the 
defendant    in    this    case.      The    proposition 
here  is  that  the  defendant  by  his  removal 
has  been  deprived  of  a  particular  office  for 
the  particular  term  for  which  he  had  been 
selected  and  within  which  he  was  rcmovcsl. 
If,  after  an  impeachment  proceeding,  where 
the  judgment  was  simply  of  removal  with- 
out   general    disqualification,    the    question 
should  arise  whether  the  official  might  be 
immediately  appointed   to  fill  the  vacancy 
caused    by    his    impeachment,    a    question 
somewhat    analogous    to    the    present    one 
would  be  presented.     It  is  not  overlooked 
that,    in    the    impeachment    trial    of    Judge 
Barnard,  Judge  Allen  of  the  court  of  Ap- 
peals, sitting  as  a  member  of  the  impeach- 
ment court,  in  urging  that  a  judgment  of 
mere  removal  would  be  entirely  inadequate, 
did   seek    to   enforce   the   argument    of    in- 
adequacy by  saying  that  under  such  judg- 
ment alone  the  defendant  might  be  appoint- 
ed   to    fill    the    vacancy.      That    statement, 
however,   made   as   a   matter   of   argument 
against  a  certain  form  of  procedure,  is  not 
to  be  regarded   as  a  controlling  authority 
upon  the  question  now  before  us. 

It  is  true  that  it  is  urged  that,  if  de- 
fendant's removal  is  to  be  construed  as 
having  the  effect  of  barring  him  from  ap- 
pointment to  the  vacancy,  it  must  be  re- 
garded as  having  effected  a  general  dis- 
qualification to  hold  any  office.  That  argu- 
ment does  not  require  serious  attention. 
The  defendant  was  tried  on  charges  affecting 
bis  administration  of  a  certain  office  during 
a  certain  term,  and  as  a  punishment  he  was 
removed  from  that  office.  Because  such 
removal  barred  him  from  immediate  ap- 
pointment to  fill  the  vacancy  for  the  unex- 
pired term,  it  ought  not  to  be  seriouslv 
claimed  that  it  disqualified  him  to  take 
some  other  office,  or  to  be  elected  to  a  new 
term   of  the  same  office,  neither  of   which 
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were  in  any  way  involved  in  his  trial,  and 
from  neither  of  which  he  was  removed. 

But,  lastly,  it  is  s&id  that,  if  the  vacancy 
caused  by  defendant's  removal  were  to  be 
filled  by  an  election  by  the  people,  the  lat- 
ter would  have  the  right  to  elect  defendant 
notwithstanding  his  removal,  and  that  no 
distinction  can  be  drawn  between  the  power 
of  the  people  to  fill  the  vacancy  by  election 
and  that  of  the  board  of  aldermen  to  fill  it 
by  appointment.  While  personally  I  am  not 
prepared  to  assent  to  the  proposition  that, 
if  the  power  of  filling  the  vacancy  caused  by 
appellant's  removal  had  been  conferred  upon 
the  voters  of  a  limited  district  to  be  exer- 
cised by  election,  they  would  have  had  any 
{greater  power  or  discretion  than  the  board 
of  aldermen,  it  is  sufficient  to  say  for  the 
present  that  that  question  is  not  here,  and 
it  is  not  necessary  to  pass  on  it. 

There  is  little  chance  that  the  principles 
actually  involved  in  our  decision  will  ever 
practically  embarrass  the  right  of  selection 
by  the  people  of  whomsoever  they  desire, 
including  the  removed  official.  In  practical- 
ly all  of  the  cases  which  might  arise,  the 
power  of  temporarily  filling  the  vacancy  is 
conferred  upon  some  appointing  power,  and 
then  the  people  elect  for  a  full  complete 
term,  which  could  not  be  regarded  as  part 
of  the  unexpired  term  of  office  from  which 
the  official  had  been  removed,  but  rather  as 
a  new  term,  and,  for  the  election  to  which 
full  term,  he  would  not  be  ineligible  be- 
cause of  anything  said  here.  Thus,  in  the 
case  of  a  removal  of  a  sheriff,  as  of  other 
county  officials,  the  vacancy  would  be  filled 
by  temporary  appointment,  and  then  an 
election  would  be  held  for  a  full  entire  term. 
While  the  election  would  be  primarily  oc- 
casioned by  a  vacancy  arising  from  removal, 
the  election  could  not  be  regarded  as  held 
for  the  purpose  of  filling  a  vacancy,  but 
rather  as  held  for  the  purpose  of  filling  an 
other  term,  and  therefore,  under  the  views 
hereinbefore  set  forth,  while  the  official  who 
had  been  removed  would  be  prevented  from 
taking  the  appointment  to  fill  the  vacancy 
in  part  of  his  original  term,  he  would  not 
be  disqualified  from  accepting  an  election 
for  what  was  treated  as  a  new  term.  I  fail 
to  see  any  argument  against  this  principle 
in  the  fact  that  the  new  term  created  by 
the  Constitution  might  commence  within 
the  period  covered  by  the  original  term 
from  which  an  incumbent  has  been  removed. 
That  is  a  mere  matter  of  constitutional  or 
statutory  provision. 

The  authorities  upon  this  subject  are  not 
numerous.  It  is  natural  that  they  should 
not  be.  It  would  seldom  happen  that  a 
person  duly  removed  from  office  for  cause 
after  a  hearing  would  attempt  to  intrude 
himself  into  the  vacancy  caused  by  his  own 
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conviction  of  wrongdoing  in  that  office,  or 
that  an  appointing  power  would  permit  oc- 
casion for  legal  controversy  by  appointing 
such  person.  The  preponderance  of  what- 
ever authority  there  is,  is  decidedly  in  favor 
of  the  conclusions  which  thus  far  have  pre- 
vailed in  this  case. 

The  action  of  State  ex  rel.  Childs  v.  Dart, 
57  Minn.  261,  59  N.  W.  190,  dealt  with  a 
case  where  a  county  treasurer  had  been  re- 
moved from  office  for  malfeasance.  Pending 
his  suspension  under  charges  and  his  final 
removal,  he  resigned,  and  thereafter,  and 
before  his  removal,  he  had  been  appointed 
by  the  board  of  county  commissioners  to 
the  vacancy  caused  by  his  resignation.  The 
court  held  that  his  eligibility  for  the  office 
during  the  remainder  of  the  term  for  which 
he  had  originally  been  elected  was  involved 
in  the  removal  proceedings,  and  that,  hav- 
ing been  removed  on  charges,  he  was  ren- 
dered ineligible  for  appointment  to  the 
vacancy,  and  that  he  could  not  avoid  this 
result  by  a  voluntary  resignation  pending 
his  trial. 

In  State  ex  rel.  Coleman  v.  Rose,  74  Kan. 
262,  6  L.R.A.(N.S.)  843,  86  Pac.  296,  10  A. 
&  E.  Ann.  Cas.  927,  it  was  held  that,  where 
a  mayor  had  been  removed  from  his  ofiice 
on  conviction  of  official  misconduct,  he 
could  not  be  re-elected  to  fill  the  vacancy 
caused  by  such  removal.  It  is  true  that  in 
this  case  the  judgment  removing  him  ex- 
pressly ousted  him  for  the  entire  original 
term;  but  the  court  in  making  its  decision 
affirmed  the  proposition  that  this  provision 
for  removal  for  the  entire  term  was  not  es- 
sential to  its  decision;  that  the  removal  un- 
der the  circumstances,  without  such  special 
provision,  operated  to  deprive  him  of  his 
office  for  the  entire  tetm  during  which  he 
was  removed. 

The  cases  of  State  v.  Welsh,  109  Iowa, 
19,  79  N.  W.  369,  and  Re  Advisory  Opinion, 
31  Fla.  1,  18  LJI.A.  594,  12  So.  114,  are 
also  cited  as  sustaining  the  people's  posi- 
tion, and  it  is  true  that  the  opinion,  at 
least  in  the  latter  case,  does  have  that 
effect. 

In  the  case  of  State  ex  rel.  Tyrrell  v. 
Jersey  City,  25  N.  J.  L.  536,  the  court  had 
before  it  the  consideration  of  a  motion  for 
a  writ  of  peremptory  mandamus  directed  to 
the  common  council  of  Jersey  City  com- 
manding it  to  admit  one  Tyrrell  as  a  mem- 
ber of  said  council.  He  had  formerly  been 
a  member,  had  been  expelled  on  charges  of 
bribery,  and  then  had  been  re-elected.  The 
court  wrote  to  the  effect  that  the  sentence 
of  expulsion  did  not  disqualify  him  from 
being  re-elected  to  the  same  office,  and  also 
that,  having  been  re-elected,  he  could  not 
be  expelled  for  the  same  offense. 

In  Re  Guden,  71  App.  Div.  423,  75  N.  Y. 
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Supp.  794,  it  was  said  of  this  decision  that 
it  '^8  merely  an  authority  to  the  effect  that 
the  common  council  of  Jersey  City  had  no 
power  to  expel  a  member  for  acts  commit- 
ted previous  to  his  election;  the  question 
being  whether  such  officer,  having  been  ex- 
pelled from  the  council  once,  upon  convic- 
tion of  official  corruption,  and  having  been 
re-elected,  could  again  be  expelled  for  the 
same  identical  offense."  Aside  from  this 
summary  of  what  this  case  might  be  re- 
garded as  holding,  it  is  subject  to  such  con- 
siderations as  may  be  applicable  to  an  elec- 
tion by  the  people  of  an  official  who  had 
been  expelled  from  a  legislative  body,  as 
distinguished  from  an  appointment. 

I  find  nothing  decided  by  the  court,  and 
nothing  written  by  Judge  Cullen,  in  People 
ex  rel.  Devery  v.  Colcr,  173  N.  Y.  103,  112, 
€5  N.  E.  956,  urged  upon  our  attention, 
which  conflicts  with  the  conclusions  which 
have  been  reached.  That  case  considered  a 
statutory  provision  that  the  police  commis- 
sioner of  the  city  of  New  York  "may,  when- 
ever, in  the  judgment  of  the  mayor  of  said 
city  or  the  governor,  the  public  interests 
shall  so  require,  be  removed  from  office  by 
either,  and  shall  be  ineligible  for  reappoint- 
ment thereto."  Judge  Cullen  was  of  the 
opinion  that  the  provision  rendering  any 
incumbent  who  might  be  removed  from  the 
office  of  police  commissioner  ineligible  for 
reappointment  was  unconstitutional,  and 
this  view  was  entertained  because  such  dis- 
qualification was  "of  the  most  arbitrary 
character,"  since  the  incumbent  might  be 
removed  without  those  charges  or  that  hear- 
ing which  are  required  in  the  present  case, 
and  for  that  reason  a  removal  did  not  in 
Tolve  any  reflection  on  the  official  or  per- 
sonal character  of  the  officer  removed. 
There  is  no  difficulty  in  seeing  the  substan- 
tial distinction  between  that  case  and  this. 

Passing  beyond  the  decisions  of  courts, 
the  attempt  has  been  made  to  sustain  the 
views  urged  in  behalf  of  appellant  by  refer- 
ence to  the  action  of  legislative  bodies  in 
passing  on  the  cases  of  those  who  had  been 
re-elected  to  fill  vacancies  caused  by  their 
expulsion,  and  much  importance  has  been 
given  to  the  action  of  the  English  House 
of  Commons  in  the  Wilkes  Case.  Wilkes 
was  expelled  for  an  offense  of  a  political 
nature — ^a  seditious  libel — which  does  not 
appear  to  have  been  committed  in  any  offi- 
cial capacity  or  to  have  involved  personal 
turpitude  or  misfeasance  in  office;  the 
House  of  Commons  exercising  a  very  broad 
power  to  expel  for  any  cause  which  in  its 
judgment  unfits  a  member  for  parliamen- 
tary duties.  Story,  Const.  §  838.  It  was 
at  first  determined  by  the  House  of  Com- 
mons that  this  expulsion  rendered  Wilkes 
ipeligible  for  election  to  fill  the  vacancy 
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caused  by  his  expulsion;  but  this  action 
subsequently  rescinded.  If  necessary  it 
would  seem  that  a  substantial  distinction 
might  be  drawn  in  resulting  effects  between 
a  case  of  expulsion  by  a  legislative  body 
exercising  very  comprehensive  jurisdiction 
over  its  own  membership,  for  political  or 
other  reasons  not  amounting  to  betrayal  of 
official  duties,  and  where  there  may  be  no 
hearing,  and  a  case  where  the  removal  is 
based  solely  on  official  misfeasance,  and 
only  occurs  after  a  hearing;  but  it  is  un- 
necessary to  consider  this  here,  for  the  leg- 
islative doctrine  and  practice  adopted  by 
the  House  of  Commons  in  the  Wilkes  Case, 
if  considered  applicable  to  a  case  of  expul- 
sion for  official  misfeasance,  has  been  fairly 
rejected  by  our  national  House  of  JRepre- 
sentatives  upon  facts  which  make  the  tat- 
ter's action  a  basis  of  very  pertinent  argu- 
ment here. 

In  1870  expulsion  proceedings  were  insti- 
tuted against  one  Whittemore  for  alleged 
sale  of  appointments  to  the  navQ.1  and  mili- 
tary academies.  Pending  such  proceedings, 
the  accused  resigned  from  his  office,  and  he 
was  then,  at  a  special  election,  chosen  to  fill 
the  vacancy  caused  by  such  resignation. 
When  the  credentials  of  such  election  were 
laid  before  the  House,  a  resolution  was  duly 
adopted  ''that  the  House  of  Representatives 
decline  to  allow  said  Whittemore  to  be 
swOm  as  a  representative,  .  .  .  and  di- 
rect that  his  credentials  be  returned  to 
him."  Accompanying  this  resolution  was  a 
preamble  reciting  the  facts  of  the  proceed- 
ings of  expulsion  against  Whittemore  and 
the  fact  that  he  had  escaped  expulsion  by 
resigning.  It  was  thus  determined:  First, 
that  a  member  might  not  escape  the  effect 
of  expulsion  proceedings  by  resigning;  and, 
second,  that  a  member  thus  proceeded 
against  for  official  misfeasance  was  not  eli- 
gible for  election  to  fill  the  vacancy  caused 
by  his  resignation  to  escape  expulsion.  On 
the  other  side  of  the  case,  attention  will 
be  called  tq  the  remarks  of  General  Logan 
in  supporting  this  action  and  resolution,  as 
breaking  its  force  in  this  connection.  He 
said  that  "he  did  not  presume  that  the 
Constitution  contemplated  expulsion  for  any 
mere  political  reason,  or  for  anything  ex- 
cept a  violation  of  the  rules  of  the  House, 
or  an  infraction  of  some  existing  law.  He 
assumed  that,  where  the  House  had  the 
right  to  expel  for  violation  of  its  rules  or 
of  some  existing  law,  it  had  the  same  power 
to  exclude  a  person  from  its  body.  .  .  - 
It  was  right  to  exclude  a  man  from  the 
House  for  crime.  It  was  this  feature  of 
crime  which  distinguished  this  case  from 
those  of  Messrs.  Giddings,  of  Ohio,  and 
Brooks  and  Keitt,  of  South  Carolina,  who, 
after  receiving  the   censure  of  the  House, 
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had  resigned  their  seats,  and  after  re-elec- 
tion had  been  admitted  to  the  House.  The 
case  of  Mr.  Matteson,  of  New  York,  who 
had  been  censured,  was  also  different,  be- 
cause he  had  returned  to  a  Congress  suc- 
ceeding that  in  which  he  had  been  censured, 
and  which  had  no  jurisdiction  of  the  offense 
committed  against  his  predecessor."  There 
is  nothing  in  these  remarks  which  does  or 
can  alter  the  fundamental  facts  directly  in- 
volved in  the  action  of  the  House  of  Repre- 
sentatives. These  were  that  Whittemore 
had  been  guilty  of  official  misconduct;  that 
proceedings  were  instituted  for  his  expul- 
sion, and  which  he  escaped  only  by  resign- 
ing; that  it  was  held  that  he  could  not 
escape  the  consequences  of  his  misconduct 
by  so  doing;  and  that  his  misconduct  ren- 
dered him  ineligible  for  election  to  the 
vacancy  for  the  balance  of  the  term  cause  J 
by  his  resignation  to  escape  such  expulsion. 
Certainly  it  must  follow  that,  if  the  expul- 
sion proceedings  had  proceeded  to  their  ter- 
mination, and  the  member  had  been  re- 
moved from  office  for  his  misconduct,  he 
would  have  been  held  to  be  ineligible  to  fill 
the  vacancy.  It  is  especially  significant, 
as  destroying  the  authority  of  the  Wilkes 
Case  as  an  authority  in  legislative  practice 
in  this  country,  that,  it  was  cited  in  debate 
as  an  authority  against  the  action  then 
being  taken,  and  its  doctrine  rejected. 
Hinds*  Precedents  of  the  House  of  Repre- 
sentatives, vol.  1,  p.  487;  vol.  2,  p.  830,  etc. 
And  in  the  debate  full  recognition  wa^ 
taken  of  the  distinction  between  the  Whitte- 
more Case  and  cases  where  members  resign- 
ing after  mere  censure  for  causes  political, 
and  not  involving  misfeasance,  had  been  re- 
elected, and  also  cases  where  the  re-election 
had  been  to  a  Congress  succeeding  the  one 
at  which  the  member  had  been  punished. 
In  view  of  this  action  by  one  branch  of 
our  highest  legislative  body,  statements  and 
opinions  which  have  been  cited  of  various 
constitutional  and  historical  writers,  based 
on  the  doctrine  of  the  Wilkes  Case,  seem  to 
lose  their  value  as  authorities  in  this  coun- 
try. 

The  order  should  be  affirmed,  with  costs, 
and  question  certified  answered  in  the  af- 
firmative. 

Werner,  J.,  concurs. 

ISdward  T.  Bartlett,  J.,  concurring: 
I  concur  in  the  opinion  of  Judge  Hiscock. 
This  case  on  the  conceded  facts  presents  a 
single  question  of  law,  viz.:  Can  the  de- 
fendant, John  F.  Aliearn,  who  was  duly 
elected  borough  president  of  the  borough  of 
Manhattan,  by  the  electors  of  said  borough, 
for  the  term  of  four  years,  and  duly  re- 
moved from  that  office  by  the  governor  of 
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the  state,  be  reappointed  by  the  board  of 
aldermen  of  the  city  of  New  York,  repre- 
senting the  borough  of  Manhattan,  to  fill 
the  vacancy  thereby  created,  for  the  re- 
mainder of  the  unexpired  term  of  about 
two  years? 

The  power  of  the  governor  to  make  the 
removal,  and  the  regularity  of  the  proceed- 
ings whirh  resulted  in  the  same,  are  not 
challenged.  The  proposition  of  the  appel- 
lant, briefly  stated,  is,  in  substance,  that, 
as  there  is  no  affirmative  provision  in  the 
Constitution  or  statute  forbidding  the  ap- 
pointment of  a  removed  official  to  serve  for 
the  remainder  of  his  unexpired  term,  the 
defendant  is  now  in  lawful  possession  of 
the  office  from  which  the  governor  removed 
him,  by  virtue  of  the  action  of  the  board 
of  aldermen  of  the  city  of  New  York  ap- 
pointing him  to  fill  the  vacancy  caused  by 
his  removal.  A  borough  president  is  orig- 
inally elected  by  the  electors  of  the  borough, 
while  a  vacancy  is  filled  by  a  so-called 
"election"  made  by  a  majority  vote  of  the 
board  of  aldermen  representing  the  borough. 
Charter,  §  382.  The  word  "election,"  as 
used  in  this  connection,  is  the  equivalent  of 
"appointment."  Sturgis  v.  Spofford,  45  N. 
Y.  446.  It  is  to  be  observed  that  the  ques- 
tion of  election  by  the  people  is  not  involved 
in  this  litigation.  If  the  proposition  ad- 
vanced on  behalf  of  the  defendant  is  sound, 
then  the  proceedings  before  the  governor, 
and  the  removal  of  the  defendant  from 
office,  were  ill  advised  and  a  waste  of  time 
and  money.  There  is,  however,  in  my  judg- 
ment, a  complete  answer  to  the  defendant's 
position. 

The  charter  of  Greater  New  York  (§  382) 
provides  that  a  borough  president  may  be 
removed  in  the  same  manner  as  the  mayor. 
By  §  122  the  mayor  may  be  removed  by 
the  governor  in  the  same  manner  as  sheriffs. 
Article  10,  §  1,  of  the  Constitution  deals 
with  sheriffs,  clerks  of  counties,  district  at- 
torneys, and  registers.  The  closing  sen- 
tence of  this  section  reads  as  follows:  "The 
governor  may  remove  any  officer  in  this 
section  mentioned,  within  the  term  for 
which  he  shall  have  been  elected,  giving  to 
such  officer  a  copy  of  the  charges  against 
him,  and  an  opportunity  of  being  heard  in 
his  defense."  The  removal  of  this  defend- 
ant by  the  governor  "within  the  term  for 
which  he  was  elect'ed"  involved,  under  the 
charter,  the  exercise  of  a  power  conferred 
upon  him  by  the  Constitution.  The  extent 
of  this  power  calls  for  a  construction  of  the 
language  of  the  Constitution  already  cited, 
— a  question  of  law  with  which  the  legisla- 
ture has  no  concern.  The  governor  was 
called  upon  to  deal  with  this  defendant,  in 
the  language  of  the  Constitution,  "within 
the    term    for    which    he    shall    have    been 
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elected."  After  the  expiration  of  that  term, 
the  defendant,  notwithstanding  his  removal, 
would  have  been  free  to  go  before  the  elect- 
ors of  the  borough  asking  for  their  votes  to 
make  him  once  more  their  president. 

The  vital  question  is  whether  the  distin- 
guished lawyers  who  framed  the  Constitu- 
tion were  dealing  with  substance  or  shadow; 
whether  they  intended  that  an  unworthy 
official  should  be  removed  for  the  balance 
of  the  term  "for  which  he  shall  have  been 
elected ;''  or  did  they  contemplate  that  he 
might  be  reinstated  in  his  position,  immedi- 
ately after  the  governor's  adverse  decision, 
by  the  board  of  aldermen,  of  which  body  he 
was  a  member  at  the  time  of  his  removal^ 
This  provision  of  the  Constitution  should 
be  reasonably  construed  in  view  of  the  ob- 
ject sought  to  be  accomplished.  The  mani- 
fest purpose  was  to  provide  a  summary  way 
for  removing  from  office  for  the  remainder 
of  his  term  an  unworthy  official,  and  the 
governor  was  selected  as  the  representative 
of  the  people  to  exercise  this  important 
power  after  the  defendant  had  been  afforded 
a  reasonable  opportunity  to  be  heard  in  his 
defense.  This  power  to  remove  was  un- 
doubtedly limited  in  its  exercise  to  the  bal- 
ance of  the  term,  to  prevent  any  interfer- 
ence with  the  right  of  the  borough  electors 
to  elect  a  successor  after  the  expiration 
thereof. 

The  question  now  presented  is  whether 
the  governor  can  duly  remove  the  defend- 
ant from  office  on  a  certain  day,  and  the 
board  of  aldermen  reinstate  him  the  follow- 
ing morning.  As  was  well  suggested  on  the 
argument,  if  the  defendant  can  be  his  own 
successor  by  appointment,  his  removal  is 
plainly  nugatory  and  meaningless.  It  needs 
no  extended  argument  to  establish  that  such 
a  construction  fails  to  give  due  force  and 
effect  not  only  to  the  definition  of  "public 
office,"  but  to  the  language  of  the  Constitu- 
tion which  confines  the  governor,  as  already 
pointed  out,  to  the  balance  of  the  term  for 
which  the  accused  was  elected.  The  words 
last  quoted  are  words  of  limitation.  The 
framers  of  the  Constitution  were  careful 
not  to  interfere  with  the  right  of  the  peo- 
ple to  elect  their  officers  in  certain  cases. 
The  power  of  removal  vested  in  the  gov- 
ernor is  a  meaningless  provision,  unless 
public  office  implies  more  than  mere  title, 
power,  and  compensation.  Mr.  Burr  ill,  in 
his  Law  Dictionary,  under  the  head  of  "of- 
fice," gives  this  definition:  "The  idea  of  an 
officer  clearly  embraces  the  idea  of  tenure, 
duration,  fees  or  emoluments,  rights  and 
powers,  as  well  as  that  of  duty;  a  public 
station  or  employment;  an  employment 
confirmed  by  appointment  of  government." 
This  statement  is  cited  with  approval  in 
People  ex  rel.  Henry  v.  Nostrand,  46  N.  Y. 
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375,  381.  In  Re  Hathaway,  71  N.  Y.  238, 
244,  Judge  Allen  said:  "'Public  office,'  u 
used  in  the  Constitution,  has  respect  to  ft 
permanent  ti*ust,  to  be  exercised  in  behalf 
of  the  government  or  of  all  citizens  who 
may  need  the  intervention  of  a  public  func- 
tionary or  officer,  and  in  all  matters  withiu 
the  range  of  the  duties  pertaining  to  the 
character  of  the  trust.  It  means  a  right 
to  exercise  generally,  and  in  all  proper  cases, 
the  functions  of  a  public  trust  or  employ- 
ment, and  to  receive  the  fees  and  emolu- 
ments belonging  to  it,  and  to  hold  the  place 
and  perform  the  duty  for  the  term  and  by 
the  tenure  prescribed  by  law.**  (Italics  not 
in  original.)  Many  other  authorities  might 
be  cited  to  this  effect.  The  office  to  which 
the  defendant  was  elected  by  the  electors 
of' the  borough  of  Manhattan  was  the  right 
to  exercise  all  the  powers  and  receive  the 
emoluments  of  president  of  that  borough 
for  the  term  of  four  years. 
I  vote  for  affirmance. 

Gray,  J.,  concurring: 

The  question  may  be  considered  close  anil 
debatable;  but  I  am  of  the  opinion  that  the 
statute  should  receive  that  liberal  construc- 
tion which  will  effectuate  the  purpose  to  be 
fairly  attributed  to  the  legislative  enact- 
ment. The  purpose  was  to  remove — that  is, 
to  displace — for  the  term  of  his  office,  the 
official  who  has  been  found  guilty  of  acts 
which  rendered  his  continuance  in  office 
prejudicial  to  the  public  interests  and  wel- 
fare. When  §  382  of  the  city's  charter  pro- 
vides for  the  removal  by  the  governor  of 
the  president  of  a  borough,  upon  charges 
and  after  a  hearing,  and  then  for  filling  any 
vacancy  in  the  office  by  the  board  of  alder- 
men, a  fair  construction  of  ita  scope  and 
purpose  irresistibly  leads  the  mind  to  the 
conclusion  that  the  appointment  of  the  dis- 
placed official  may  not  be  the  subject  of 
consideration  by  the  body  upon  which  the 
power  is  conferred  to  appoint  to  the  vacant 
position.  Doubtless,  he  is  not  disqualified, 
nor  rendered  ineligible,  for  public  office  by 
the  action  of  the  governor;  but  the  power 
to  remove  from  the  office,  as  the  result  of 
proceedings  under  the  statute,  coupled  with 
the  power  conferred  to  fill  the  vacancy 
caused  by  the  removal,  negatives  the  per- 
son's right  to  be  reinstated  in  the  office 
during  the  term  for  which  he  had  been 
elected.  To  assert  that  the  power  to  re- 
instate existed,  because  not  restricted  in 
words,  is  to  make  of  the  legislative  act  a 
vain  and  foolish  thing. 

That  the  people  might  thereafter  nomi- 
nate and  re-elect  him  to  a  new  and  complete 
term  of  the  same  office  does  not  affect  the 
conclusion.  The  implied  right  to  hold  office, 
as  an  attribute  of  citizenship,  is  not  negft- 
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lived  by  holding  that  the  official  removed 
from  office  for  maladministration,  under  au- 
thority of  a  statute,  may  not  be  reinstated 
in  his  office  by  an  exercise  of  the  power  of 
another  department  of  the  municipal  gov- 
ernment. The  rights  of  citizens  arc  subject 
to  such  limitations  as  the  people  may  see 
fit  to  impose  in  the  interests  of  good  gov- 
ernment, and  therefore  of  the  public  wel- 
fare. Such  a  restriction  as  is  now  under 
consideration,  consequent  upon  removal 
from  office  for  official  misconduct,  is  not  an 
unreasonable  one,  and  I  think  it  is  fairly 
inferable  from  the  provisions  of  the  statute. 
I  therefore  think  that  Judge  Hiscock  is 
right  in  the  conclusions  that  he  has  reached, 
and  I  will  agree  with  him,  and  vote  for  the 
affirmance  of  the  judgment  appealed  from. 

Culleti,  Cli.  J.,  dissenting: 

I  have  no  doubt  that  the  statute  under 
which  the  governor  removed  the  defendant 
from  office  is  valid  and  constitutional.  By 
the  Greater  New  York  charter  (§  382)  it  is 
enacted  that  the  president  of  a  borough 
may  be  removed  in  the  same  manner  as  the 
mayor,  as  provided  in  other  sections  of  the 
act.  By  §  122  it  is  provided  that  the  mayor 
may  be  removed  from  his  oflice  by  the  gov- 
ernor in  the  same  manner  as  shcrilTs,  and, 
by  §  1  of  article  10  of  the  Constitution,  a 
sheriff  may  be  removed  by  the  governor 
giving  to  such  officer  a  copy  of  the  charges 
against  him,  and  an  opportunity  to  be  heard 
in  his  defense.  A  provision  authorizing 
the  removal  of  the  mayor  by  the  governor 
will  be  found  in  the  charters  of  the  city  of 
New  York  ever  since  the  office  was  made 
elective,  with  the  exception  of  a  brief  period. 
It  is  not  like  the  power  of  removal  of  the 
police  commissioner,  the  validity  of  which 
was  before  the  court  in  People  ex  rel.  Devery 
v.  Coler,  173  N.  Y.  103,  65  N.  E.  956.  Tn 
the  statute  there  under  consideration,  the 
power  conferred  upon  the  governor  was  ab- 
solute and  unqualified.  The  defendant  here 
was  subject  to  removal  only  upon  charges 
which  necessarily  imply  misconduct,  and 
after  an  opportunity  of  being  heard  in  his 
defense.  Nor  can  it  be  well  contended  that 
conferring  this  power  upon  the  governor  is 
a  violation  of  the  home  rule  provision  of  the 
Constitution.  The  sheriff  is  not  only  a  local 
officer,  but  must,  by  the  CJonstitution,  be 
chosen  by  the  electors.  If  the  Constitution 
makers  did  not  deem  it  inconsistent  with 
the  spirit  of  home  rule  to  vest  in  the  gov- 
ernor the  power  of  removing  the  sheriff,  an 
elective  officer,  it  is  difficult  to  see  why  the 
bestowal  upon  the  governor  of  the  same 
power  over  an  officer  who,  though  local,  is 
not  necessarily  elective,  should  be  deerae  I  a 
violation  of  that  spirit.  Local  officers  not 
specially  mentioned  in  the  article  of  tlu; 
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Constitution  referred  to,  such  as  county 
treasurers  and  superintendents  of  the  poor, 
have  long  been  subject  to  removal  in  the 
same  manner.  Such  a.  provision  is  now 
found  in  public  officers  law  (§»  23),  and 
the  authority  of  the  governor  to  act  under 
these  statutes  has  never  been  challenged. 
Nor  do  I  deny  that  the  legislature  might 
enact  that,  where  an  officer  had  been  re- 
moved by  the  governor  for  official  miscon- 
duct under  these  statutes,  he  should  not  be 
eligible  for  reappointment  or  re-election  to 
fill  the  vacancy  caused  by  his  removal.  The 
legislature  may  provide  qualifications  for 
office  when  not  prescribed  by  the  Constitu- 
tion, where  the  qualifications  or  disqualifica- 
tions prescribed  are  not  arbitrary.  People 
V.  Piatt,  117  N.  Y.  159,  22  N.  E.  937;  Peo- 
ple V.  Purdy,  154  N.  Y.  439,  61  Am.  St.  Rep. 
G24,  48  N.  E.  821;  Barker  v.  People,  3  Cow. 
686,  15  Am.  Dec.  322. 

But  the  difficulty  in  this  case  with  the 
judgment  below  is  that  the  legislature  has 
enacted  no  provision  of  that  character,  and 
that  judgment  cannot  be  sustained  unless 
this  court  holds  as  a  matter  of  law  that 
removal  from  office  disqualifies  from  re-elec- 
tion or  reappointment  to  the  vacancy,  al- 
though there  is  no  statutory  enactment  to 
that  effect.  I  had  supposed  that  the  law 
was  too  firmly  established  to  the  contrary 
to  be  open  to  question.  It  is  true  that  the 
judicial  decisions  to  be  found  on  the  point 
are  few;  but  the  correctness  of  a  legal  prin- 
ciple, like  the  excellence  of  the  character  of 
an  individual,  may  be  as  firmly  established 
by  its  universal  acceptance  and  the  failure 
to  question  it,  as  by  favorable  decisions 
when  the  subject  is  mooted.  I  think  that 
this  is  true  of  the  proposition  that  removal 
from  office  does  not  disqualify.  On  the  3d 
of  February,  1769,  John  Wilkes  was  ex- 
pelled from  the  House  of  Commons  for  hav- 
ing published  "a  scandalous  and  seditious 
libel,"  which  undoubtedly  was  its  preroga- 
tive. On  the  16th  of  the  same  month  he 
was  re-elected  to  the  Commons  without  op- 
position. Thereupon  the  House  of  Commons 
resolved  that  ''John  Wilkes,  having  been  in 
this  session  of  Parliament  expelled  this 
Plouse,  was  and  is  incapable  of  being  elected 
a  member  to  serve  in  this  Parliament,"  and 
his  election  was  declared  void.  This  last 
action  of  the  House  of  Commons  set  the 
kingdom  in  a  ferment.  Though  not  want- 
ing some  defenders,  it  was  the  subject  of 
vehement  denunciation.  Lord  Chatham,  in 
one  of  his  most  famous  orations,  charged 
that  the  Commons,  under  the  pretense  of 
declaring  a  law,  had  made  the  law  and  en- 
acted a  disqualification  unknown  to  the  law. 
The  controversy  was  long  continued.  A  new 
Parlipment  having  Dcen  convoked,  Wilkes 
was  cU'i't(d  thereto,  and  in  May,  1782,  the 
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House  of  Commons  directed  that  the  reso- 
lution that  he  was  disqualified  should  be 
expunged  from  the  journals  of  the  House, 
as  subversive  of  thh  rights  of  the  electors 
and  of  the  whole  people.  From  that  time 
it  has  been  the  accepted  law  of  England 
that  expulsion  from  the  House  of  Commons 
does  not  prevent  re-election  thereto.  2 
May,  Const.  Hist.  p.  27.  In  1882  Bradlaugh 
was  expelled  from  the  House  of  Commons, 
and,  having  been  returned  by  the  electors 
of  Northampton,  took  his  seat  in  the  House 
without  question.  Treatise  on  the  Law  &, 
Privileges,  etc.,  Parliament,  Thomas  E.  May, 
1863-64.  The  career  of  John  Wilkes  is  a 
part  of  American  history,  for,  profligate 
though  he  was,  nevertheless  he  was  the 
steadfast  supporter  of  the  rights  and  liber- 
ties of  the  colonies,  and  courageously  re- 
sisted the  encroachments  of  the  Crown.  To 
that  resistance  we  owe  the  provision  of  the 
Federal  Constitution  forbidding  the  issuing 
of  general  warrants. 

The  law  of  the  Wilkes  Case  has  been  uni- 
versally accepted  in  this  country  by  states- 
men, publicists,  and  text  writers,  though,  as 
already  said,  judicial  decisions  are  scanty. 
Mr.  Bancroft,  in  his  History  of  the  United 
States,  says  (page  275,  vol.  6):  "The  dis- 
frahchisement  of  Wilkes  had  no  authority  in 
law."  Mr.  Cushing,  in  his  standard  work 
on  Legislative  Assemblies,  says  (page  182)  ; 
"Expulsion  from  a  former,  or  from  the  same, 
legislative  assembly,  cannot  be  regarded  as 
a  personal  disqualification,  unless  specially 
provided  by  law."  Professor  Pomeroy,  in 
his  Constitutional  Law  (§  716)  says:  "It 
is  true  that  Senators  and  Representatives 
may  be  expelled  by  the  body  to  which  they 
belong;  but  this  punishment  is  plainly  in- 
adequate. •  Expulsion  removes  from  the 
present  office,  but  is  no  obstacle  to  a  re- 
election thereto."  In  1797  William  Blaunt, 
a  Senator  from  Tennessee,  was  expelled 
from  the  United  States  Senate  for  promot- 
ing a  hostile  military  expedition  against  the 
territories  of  Spain  in  the  Floridas  and 
Louisiana,  in  the  interest  of  Great  Britain. 
For  that  conduct  he  was  also  impeached 
by  the  House  of  Representatives.  It  was 
decided  by  the  Senate  that  members  of 
Congress  of  either  House  were  not  subject 
to  impeachment.  The  stress  of  the  argu- 
ment of  the  members  of  the  House  in  sup- 
port of  impeachment  was  that  expulsion 
did  not  prevent  his  immediate  re-election, 
and  that  impeachment  should  therefore  be 
permitted,  so  that  if  convicted  he  could  be 
disqualified  from  holding  olTice.  The  asser- 
tion that  Blount  was  qualified  for  re-elec- 
tion was  assumed  by  his  counsel,  and 
seems  to  have  been  admitted  as  unquestion- 
able. 

The   Constitution   of   this   state    (art.   6, 
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§  1)  prescribes  that  "judgment  in  cases  of 
impeachment  shall  not  extend  further  than 
to  removal  from  ofTice.  or  removal  from 
oflice  and  disqualificatiou  to  hold  and  enjoj 
any  office  of  honor,  trust,  or  profit  under 
this  state,"  thus  recognizing  that  removal 
from  office  itself  does  not  create  a  disqual- 
ification. Upon  the  conviction  of  a  justice 
of  the  supreme  court  on  impeachment,  whca 
the  question  of  the  judgment  to  be  ren- 
dered thereon  arose.  Judge  Allen  of  this 
court  said  that,  if  the  defendant  was  simply 
removed  from  office,  he  might  immediately 
be  re-elected  by  the  people  or  appointed 
to  fill  the  vacancy.  Barnard  s  Impeach- 
ment, vol.  3,  p.  2195.  We  have,  however, 
one  judicial  decision  on  the  exact  point.  In 
State  ex  rel.  Tyrrell  v.  Jersey  City,  25  X. 
J.  L.  536,  the  common  council  of  Jersey 
City  had  expelled  Tyrrell  for  bribery  and 
corruption.  He  was  re-elected,  and  the 
common  council  then  suspended  him. 
Thereupon  he  sued  out  a  mandamus  to  com- 
pel the  common  council  to  recognize  him  as 
a  member.  At  the  very  threshhold  of  the 
case,  presenting  the  right  of  the  relator  to 
maintain  the  proceeding,  was  the  question 
whether  he  was  eligible  for  re-election, 
which  the  defendant  challenged.  The  court 
held  that  he  .was.  In  answer  to  the  ques- 
tion whether  a  member  of  that  body  who 
is  adjudged  to-day  to  be  guilty  of  gross 
official  misconduct,  and  is  therefore  ex- 
pelled as  unfit  to  exercise  his  office,  or  even 
to  associate  with  men  of  character,  can  pos- 
sibly be  fit  to  fill  the  same  office  to-morrow, 
and  whether  such  a  man  can  be  thrust  back 
upon  a  body  of  honorable  and  upright  men, 
as  their  official  compeer  and  associate,  by 
a  misguided  constituency,  with  the  odor  of 
his  corruption  fresh  about  him,  the  court 
said:  "These,  however,  are  questions  for 
the  lawmaking  power  to  consider.  It  is 
for  the  legislature  to  say  how  far  it  is  nec- 
essary, in  particular  cases,  to  limit  the 
power  of  the  members  of  a  common  coun- 
cil, or  punish  particular  offenses,  and  not 
for  the  courts."  This  decision  is  cited  with 
approval  by  .Judge  Dillon  in  his  work  on 
Municipal  Corporations,  vol.  1,  4th  ed. 
§  248. 

Nor  can  any  sour.d  reason  be  given  why 
the  result  of  the  removal  from  ofiiee  by  the 
governor  should,  as  a  matter  of  law,  be  any 
greater  than  that  which  flows  from  expnl- 
sion  by  a  legislative  body.  .  Whatever  miy 
be  the  view  taken  in  other  states,  it  is  set- 
tled by  a  recent  decision  of  this  court  that 
the  action  of  the  governor  in  removing  a 
sheriff  from  office,  under  the  constitutional 
provision  that  has  been  cited,  is  not  judicial, 
but  executive.  Re.Guden,  171  N.  Y.  529.  64 
N.  E.  451.  Therefore,  if  there  is  any  dis- 
tinction to  be  drawn  from  the  effect  of  a 
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removal   in  judicial  proceedings,  that   dis- 
tinction is  immaterial  here. 

Against  this  uniform  current  of  authority 
we  have  two  recent  decisions.  The  first  is 
State  ex  rel.  Childs  v.  Dart,  57  Minn.  262, 
59  N.  W.  190.  The  defendant,  a  county 
treasurer,  resigned  during  the  pendency  of 
proceedings  for  removal  for  misconduct,  and 
thereupon  was  appointed  by  the  board  of 
county  commissioners  to  fill  the  vacancy 
caused  by  his  resignation.  The  discussion 
in  the  opinion  is  very  brief.  The  court 
said:  ''We  are  of  the  opinion  that  he  was 
not  eligible  for  reappointment  while  under 
suspension,  or  during  the  pendency  of  the 
proceedings.  The  removal  proceedings  can- 
not be  nullified  or  reversed  in  that  manner. 
Such  removal  proceedings  are  not  merely 
for  the  purpose  of  ousting  the  person  hold- 
ing the  office.  They  include  a  charge  that 
he  has  forfeited  his  qualification  for  the 
office  for  the  remainder  of  the  term. 
.  .  .  Whether  the  voters  at  the  polls 
could  condone  the  offense  by  which  he  for- 
feited his  office  it  is  not  necessary  here  to 
decide.  We  are  of  the  opinion  that  the 
county  commissioners  could  not  do  so."  In 
State  ex  rel.  Ck)Ieman  v.  Rose,  74  Kan.  262, 
6  L.R.A.(N.S.)  843,  86  Pac.  296,  10  A.  &  E. 
Ann.  Cos.  927,  the  doctrine  of  the  Dart  Case 
was  followed.  There  the  court  held  that 
the  removed  officer  was  ineligible  even  for 
re-election  by  the  people.  In  one  respect 
the  decision  in  the  Rose  Case  was  certainly 
logical.  If  a  removed  officer  is  ineligible 
for  appointment,  he  is  equally  ineligible  for 
election.  Eligibility  is  exclusively  an  at- 
tribute of  the  person  elected  or  appointed, 
and  does  not  at  all  depend  upon  the  char- 
acter of  position  of  those  from  whom  he 
obtains  his  title.  The  election  by  the  peo- 
ple of  an  ineligible  person  to  office  is  invfil- 
id.  People  v.  Purdy,  supra.  Nor  is  there 
any  force  in  the  suggestion  of  condonation 
by  the  people.  "Condonation,"  so  far  as 
offenses  against  the  public  are  concerned, 
means  simply  pardon.  The  pardoning  power 
is  vested  exclusively  in  the  governor.  While 
the  ultimate  source  from  which  all  power 
is  derived  is  the  people,  still  the  people  by 
their  act  in  adopting  a  Constitution  have 
limited  their  own  power.  Thus,  the  legisla- 
ture cannot  delegate  to  the  people  the  pow- 
er of  making  a  law.  Barto  v.  Himrod,  8 
N.  Y.  483,  59  Am.  Dec.  506.  No  more  can 
there  be  delegated  to  the  people  the  power 
to  determine  whether  a  candidate  is  eligible 
or  ineligible,  nor  to  pardon  his  olTense  if  he 
has  committed  one.  The  arguments  of  the 
opinions  in  these  cases,  that  to  permit  the 
appointment  or  election  of  a  removed  ofllccr 
is  to  reverse  or  nullify  the  action  of  the 
removing  officer,  is  not  new.  The  same 
argument  was  made  by  the  apologists  for 
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the  action  of  the  House  of  Commons  in 
the  Wilkes  Case.  It  is  answered  by  the 
opinion  of  the  supreme  court  of  New  Jer- 
sey in  State  ex  rel.  Tyrrell  v.  Jersey  City, 
supra.  It  is  not  anomalous  that  the  divi- 
sion of  the  powers  of  government  may  en- 
able one  officer  to  render  nugatory  the  ac- 
tion of  another.  The  pardoning  power 
vested  in  the  governor  enables  him  to  set 
at  naught  the  decisions  of  courts  and  ju- 
ries. The  Federal  courts  of  first  instance 
upheld  the  constitutionality  of  the  famous 
sedition  laws.  Thomas  Jefferson  enter- 
tained a  contrary  view,  and,  on  his  election 
as  president,  pardoned  all  persons  who  had 
been  sentenced  under  that  law,  avowedly 
on  the  ground  that  the  statute  was  uncon- 
stitutional. It  is  this  division  of  the  powers 
of  government  that  renders  the  case  of  a 
private  master  or  employer  a  false  analogy. 
I  have  said  that  the  doctrine  that  expul- 
sion from  office  does  not  disqualify  has  been 
universally  accepted,  with  the  exceptions 
noted;  but  it  is  urged  that  the  action  of 
the  House  of  Representatives  in  the  case  of 
B.  F.  Whittemore,  a  representative  from 
South  Carolina,  is  to  the  contrary  effect. 
1  Hinds'  Precedents  of  the  House  of  Repre- 
sentatives, 487.  That  case  is  misappre- 
hended. The  effect  of  expulsion  was  not  in 
the  case  at  all,  for  Whittemore  had  not 
been  expelled.  He  had  resigned.  The 
ground  on  which  the  action  of  the  major- 
ity of  the  House  proceeded  was  that  that 
body  could  refuse  to  receive  a  person  guilty 
of  crime,  though  possessing  the  constitution- 
al qualifications.  This  is  apparent  from  the 
argument  of  General  Logan,  who  moved  the 
resolution.  He  said  (Id.  p.  540):  "The 
Constitution  of  the  United  States,  which 
authorizes  Congress  to  prescribe  rules  and 
regulations  for  the  government  of  their 
members,  provides  that  by  a  two-thirds 
vote  either  House  may  expel  any  one  of 
its  members,  without  prescribing  the  of- 
fenses for  which  either  House  may  expel. 
.  .  .  This  being  the  theory  with  which  I 
start  out,  I  then  assume  that,  where  the 
House  of  Representatives  has  power  to  ex- 
pel for  an  offense  against  its  rules  or  a  vio- 
lation of  any  law  of  the  land,  it  has  the 
same  power  to  exclude  a  person  from  its 
body."  He  distinguished  the  case  then  be- 
fore the  House,  where  a  member  had  been 
guilty  of  an  actual  crime,  and  that  of  other 
persons  who,  after  having  been  censured  by 
the  House,  had  resigned  and  been  re-elected. 
The  very  distinction  made  by  General  Lo- 
gan shows  that  it  was  not  the  censure  of 
the  House  nor  expulsion  from  that  body 
that  created  the  disqualification,  but  -the 
offense  of  which  the  member  had  been  guil- 
ty, of  the  sufficiency  or  insufficiency  of 
which,  as  a  ground  of  exclusion,  the  House 
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was  the  judge.  Surely  there  is  no  such 
right  in  the  courts  to  review  the  character 
of  the  acts  for  which  this  defendant  was  re- 
moved. This  precedent  was  followed  by 
similar  action  in  the  case  of  Brigham  H. 
Roberts,  a  representative  from  Utah,  whom 
the  House  refused  to  admit  on  the  ground 
that  he  was  a  polygamist.  Id.  p.  527. 
There  was  no  question  of  previous  expul- 
sion in  that  case.  The  question  was  the 
same  as  in  the  Whittemore  Case, — the  right 
of  the  House  to  exclude  for  crime  or  crim- 
inal conduct  that  in  its  opinion  rendered 
the  applicant  unfit  to  be  a  member  of  that 
body.  No  lawyer  can  read  the  clear  and 
forceful  minority  report  of  Messrs.  Little- 
field  and  De  Armand  without  at  least 
doubting  the  correctness  of  this  decision. 
Whether,  however,  the  action  of  the  House 
was  justified  or  not,  the  cases  have  no 
bearing  on  the  proposition  that  expulsion 
from  ofiSce  per  ae  disqualifies  from  re-elec- 
tion  or   reappointment. 

The  principle  underlying  the  general  doc- 
trine is:  "Where  no  limitations  are  pre- 
scribed, however,  the  right  to  hold  a  public 
office  under  our  political  system  is  an  im- 
plied attribute  of  citizenship,"  those  and 
those  only  who  are  competent  to  partici- 
pate in  choosing  ofiicers  being  in  general 
deemed  eligible  to  be  chosen.  Mechem, 
Pub.  Off.  §  67.  There  are  implied  excep- 
tions to  the  rule;  but  these  are  only  neces- 
sary exceptions,  such  as  minority,  idiocy, 
and  the  like.  Barker  v.  People,  3  Cow. 
686,  15  Am.  Dec-  322.  Even  conviction  of 
crime  does  not  disqualify  unless  the  dis- 
qualification is  prescribed  by  Constitution 
or  statute.  In  the  work  of  Judge  McCrary 
on  Elections  (§  354),  it  is  said:  "For  it  is 
plain  that,  in  the  absence  of  such  legisla- 
tion [i.  c,  forfeiting  office  on  conviction  of 
crime],  according  to  the  law,  which  soems 
well  settled,  a  convicted  felon  may,  for  a 
time  at  least,  continue  to  exercise  the  func- 
tions of  a  public  office,  unless  indeed  by  im- 
prisonment he  be  deprived  of  the  power  to 
dp  so."  See  also.  Com.  v.  Shaver,  3  W^atts 
&  S.  338;  State  ex  rel.  Police  Comrs.  v. 
Pritchard,  36  N.  J.  L.  101.  In  People  ex 
rel.  Bush  v.  Thornton,  25  Hun,  456,  it  was 
held  that  neither  the  bribing  of  electors,  nor 
the  offer  to  bribe  them,  by  a  person  receiv- 
ing the  certificate  of  election,  would  render 
him  ineligible  or  disqualify  him  from  hold- 
ing office,  in  the  absence  of  a  constitutional 
or  statutory  provision  declaring  such  dis- 
ability. Appreciating  that  such  was  the 
law,  for  the  purpose  of  preventing  bribery, 
§  1  of  article  13  of  the  Constitution  (Const. 
1846,  art.  12,  §  1)  was  amended  so  as  to 
require  a  public  officer  in  lii.s  oflicial  oatU 
to  swear  that  he  had  been  .:^uilty  of  no  bri- 
bery in  obtaining  ofiice.  1  appreciate  the 
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force  of  the  arguments  against  allowing  an 
officer  who  has  been  removed  from  his  oiEcc 
to  be  again  elected  or  appointed  thereto. 
They  are  cogent;  but  they  should  be  ad- 
dressed to  the  legislature,  not  to  the  courts. 
The  same  course  should  be  taken  aa  was 
taken  in  reference  to  bribery.  There  the 
Constitution  was  amended.  Here  the  stat- 
ute should  be  amended;  but  for  the  courts 
to  declare  a  disqualification  not  enacted  by 
the  legislature  or  by  the  Constitution  is, 
to  use  the  language  of  Lord  Chatham,  not 
to  declare  the  law,  but  to  make  the  law. 
What  led  the  legislature  to  omit  disqualify- 
ing the  removed  officer  we  know  not.  It 
may  be  because  it  did  not  occur  to  the  law- 
makers that,  where  an  officer  had  been  re- 
moved for  misconduct,  appointing  officers  or 
electors  would  return  him  to  the  office  from 
which  he  had  been  removed.  If  such  was 
the  case,  then  there  is  simply  an  omission 
in  the  statute  which  the  courts  cannot  sup- 
p'ly.  On  the  other  hand,  it  is  possible  that 
the  legislature  intended  to  give  a  removed 
official  an  opportunity  to  review  the  jus- 
tice of  his  removal  by  seeking  for  re-elec- 
tion or  reappointment  to  the  office.  In 
1874  the  governor  of  the  state  removed  the 
district  attorney  of  Kings  county.  In  the 
general  election  of  that  year  the  incumbent 
so  removed  was  re-elected  to  the  office  by 
the  electors  of  the  county.  He  was  removed 
during  the  last  year  of  his  term,  so  the 
term  to  which  he  was  elected  covered  no 
part  of  the  old  term;  but  under  the  Con- 
stitution a  vacancy  in  that  office  and  the 
other  offices  mentioned  in  article  10  of  tbe 
Constitution  must  be  filled  at  the  next  elec- 
tion for  a  full  term.  Coutant  v.  People,  11 
Wend.  511.  Therefore,  had  the  district  at- 
torney been  removed  in  the  first  or  second 
year  of  his  term,  and  the  electors  shown  the 
same  confidence  in  him,  he  would  have  held 
office  for  part  of  the  very  term  from  which 
he  had  been  removed.  The  same  condition 
exists  as  to  judicial  officers.  When  a  va- 
cancy occurs  in  the  office  of  a  judge  of  this 
court,  or  of  a  justice  of  the  supreme  court, 
it  is  to  be  filled  at  the  next  general  election 
happening  not  less  than  three  months  there- 
after, for  a  full  term.  It  is  conceded  that 
in  these  cases  an  officer  who  has  been  re- 
moved in  accordance  with  the  Constitution, 
unless  disqualified  from  holding  office  by 
the  sentence  of  a  court  of  impeachment, 
would  be  qualified  for  re-election  for  a  new 
term.  What  then  becomes  of  the  theory 
that  removal  is  from  the  whole  of  the 
official  term,  and  therefore  precludes  elec- 
tion to  the  vacancy?  If  the  people  have 
found  no  inconsistency  between  the  power 
of  removal  of  a  constitutional  officer  and 
his  eligibility  to  fill  the  vacancy  created 
by  Ills  removal,  how  can  a  court  be  justified 
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in  declaring  that  such  an  inconsistency 
would  be  created  by  legislative  enactment 
of  a  similar  character? 

The  case  before  us  does  seem  to  dis- 
play in  the  appointing  officers  reckless  dis- 
regard of  the  action  of  the  governor;  but 
the  evil  can  easily  be  corrected  by  the  legis- 
lature. If  the  courts,  in  the  attempt  to 
correct  it,  decide  the  proposition  that  re- 
moval from  office  imports  as  matter  of  law 
a  disqualification  to  fill  the  vacancy,  I  fear 
tliat  the  decision  m:iy  soon  return  to  plague 
tliom,  and  most  of  all  I  fear  that  it  will 
afFurd  a  precedent  for  legislative  bodies, 
the  qualifications  of  whose  members  arc 
prescri-jcd  by  the  Constitution,  to  overturn 
a  settled  principle  of  constitutional  law. 

The  order  of  the  Appellate  Division 
should  be  reversed,  and  the  judgment  of 
the  Special  Term  affirmed,  with  cor-ts  in 
both  courts. 

Chafefo,  J.,  concurs. 

Willnrd  Burtlott,  J.,  not  sitting. 
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ALICE  W.  SMITH,  Admrx.,  etc.,  of  Clark 
M.  Smith,  Respt., 

V. 

UNITED  STATES  CASUALTY  COMPANY, 

Appt. 

(197  N.  Y.  420,  90  N.  E.  947.) 

Xanie  —  change  —  Necessity  of  legal 
proceedings. 

1.  A  man  may,  in  good  faith,  for  an 
honest  purpose,  change  his  name  without 
resort  to  legal  proceedings,  by  adopting  a 
new  one,  and  for  many  years  transnctinj; 
liis  business  and  holding  himself  out  to  his 
friends  and  acquaintances  thereunder,  with 
their  acquiescence  and  recognition. 

Note, '^Effect  upon  comtnori'law  right 
to  change  one* a  name  of  statutes  pro- 
viillng  for  such  cliange  by  judicial 
proceedings. 

The  conclusion  of  the  above  opinion,  that 
statutes  providing  a  mode  of  changing  one's 
name  do  not  abrogate,  but  are  in  affirmance 
and  aid  of,  the  common  law,  was  also  reached 
in  Laflin  &  R.  Powder  Co.  v.  Steytler, 
146  Pa.  434,  14  L.R.A.  090,  23  Atl.  215. 
cited  in  Smith  v.  United  States  Casualty 
Co.  and  in  Bray  ton  v.  Beall,  73  S.  C.  308, 
53  S.  E.  641. 

For  a  discussion  of  the  general  question 
of  the  acquisition  and  use  of  a  name,  set; 
the  note  to  Laflin  &  R.  Powder  Co.  v.  Stey- 
tler, 14  L.R.A.  690. 

As  to  the  question  under  what  surname 
one  may  bring  an  action,  j*ce  note  to  De 
Pen/ea  v.  Pnlrstine,  2  L.R.A.(X.S.)  1089. 
20  L.RA.(N.S.) 


Insurance  —  adopted    name    of    appli- 
cant. 

2.  A  policy  of  insurance  issued  in  the 
adopted  name  of  the  applicant,  rather  than 
in  that  given  him  by  his  parents,  is  valid. 

Name  —  statutory  procedure  —  exclu- 
siveness. 

3.  Statues  providing  for  the  change  of 
names  by  judicial  proceedings  do  not  de- 
stroy the  right  to  effect  such  change  by  the 
common- law  method. 

(February  8,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Third  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Chemung 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  an  accident  insurance  policy.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  D.  Bradbury  for  appellant. 

Messrs.  Herendeen  &  Mandevllle, 
with  Messrs.  A.  C.  Eustace  and  J.  P. 
Eustace,  for  respondent: 

A  name  assumed  by  the  voluntary  act  of 
a  person,  which  is  adopted  by  all  who  know 
him,  and  by  which  he  is  constantly  called, 
becomes  for  all  purposes  as  much  and  ef- 
fectually his  name  as  if  it  had  been  confer- 
red upon  him  in  judicial  proceedings. 

Snook's  Petition,  2  Hilt.  566;  Doe  ex  dem. 
Luscombe  v.  Yates,  5  Barn,  k  Aid.  544; 
Linton  v.  First  Nat.  Bank,  10  Fed.  894; 
Cooper  V.  Burr,  45  Barb.  9;  England  v. 
New  York  Pub.  Co.  8  Daly  375;  Laflin  & 
R.  Powder  Co.  v.  Steytler,  146  Pa.  434,  14 
L.R.A.  690,  23  Atl.  215. 

Vann,  J.,  delivered  the  opinion  of  the 
court : 

The  subject  of  this  action  is  an  accident 
insurance  policy,  dated  November  S,  1901, 
which  refers  to  the  application  us  a  part 
thereof,  and  to  the  warranties  therein  con- 
tained as  part  of  the  consideration  of  the 
contract.  The  application,  addressed  to  the 
defendant,  was  signed  by  the  insured  under 
the  name  of  "Maurice  W.  Mansflcld,''  and 
the  first  declaration  therein  is  the  follow- 
ing: "I  hereby  apply  for  an  accident  in- 
surance policy  to  be  based  on  the  following 
statements,  which  I  warrant  to  be  complete 
and  true:  (a)  My  full  name  is  Maurice  W. 
Mansfield."  The  name  alone  was  in  writing, 
the  rest  of  the  part  quoted  being  in  print, 
with  the  word  "full"  in  italics.  The  defend- 
ant pleaded  a  breach  of  warranty,  in  that 
"the  true  name  of  said  applicant  was  Myron 
W.  Maynard,"  of  which  fact  it  had  no 
knowledge  at  the  date  of  the  policy,  and 
that,  relying  upon  said  statement  in  the 
application,  it  "issued  said  policy  of  insur- 
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aiice  in  the  false  and  fictitious  name  of 
Maurice  W.  Mansfield." 

Upon  the  trial  it  appeared  that  the  name 
of  the  father  and  mother  of  the  insured  was 
Maynard,  and  that  he  went  by  the  name  of 
Myron  W.  Maynard  until  about  1892,  when 
he  was  twenty-two  years  of  age.  He  then 
called  himself  Maurice  W.  Mansfield,  and 
thenceforth,  until  the  policy  was  issued,  in 
1901,  almost  uniformly  did  his  business, 
held  himself  out,  and  was  known  and  ad- 
dressed, by  that  name.  The  court  charged 
the  jury  in  subbtauce  that  if  the  insured, 
when  the  application  was  made,  had  as- 
sumed and  acquired  the  name  of  Maurice  W. 
Mansfield,  and  regarded  that  as  his  name, 
if  his  acquaintances,  the  persons  with  whom 
he  was  associated,  and  the  people  of  the 
community  where  he  lived,  knew  him  by 
that  name,  and  he  had  "called  himself  by 
that  name  exclusively,  or  so  exclusively  and 
for  such  a  length  of  time  that  he  had  thor- 
oughly adopted  it  to  such  an  extent  that 
you  can  find  it  was  his  intention  that  he 
should  be  known  by  the  name  of  Maurice 
W.  Mansffeld  and  thereafter  retain  that 
name, — if  you  should  find  that  he  had  to 
this  extent  acquired  that  name, — then  this 
representation  in  the  application  would  not 
be  false.  But  if  it  was  not  his  name,  and 
if  he  intended  to  conceal  his  real  name  and 
his  identity  by  giving  that  name,  knowing 
it  was  false, — that  is,  if  he  had  not  acquired 
the  name  of  Maurice  W.  Mansfield  in  any 
or 'all  the  ways  I  have  stated,  nor  in  any 
manner, — then  the  statement  in  this  applica- 
tion was  false,  and  no  recovery  can  be  had 
upon  it."  There  was  evidence  to  support 
the  charge  whether  the  jury  found  for  the 
plaintiff  or  the  defendant.  Exception  was 
duly  taken  to  that  part  of  the  charge  where- 
by the  jury  was  instructed  in  substance 
that,  if  they  should  find  that  the  insured 
had  acquired  the  name  of  Maurice  W.  Mans- 
field, the  statement  in  the  application  was 
not  ftilse,  and  to  whatever  the  court  said 
on  that  subject. 

The  question  presented  by  this  appeal, 
therefore,  is  whether,  at  common  law,  a  man 
can  change  his  name  in  good  faith  and  for 
an  honest  purpose  by  adopting  a  new  one 
and  for  many  years  transacting  his  business 
and  holding  himself  out  to  his  friends  and 
acquaintances  thereunder,  with  their  acquies- 
cence and  recognition?  A  change  of  name 
by  proceedings  under  the  statute  is  not  in- 
volved. As  the  common  law  rests  so  laj-ge- 
ly  upon  the  customs  of  the  people,  it  is 
often  necessary  to  search  the  history  of  re- 
mote periods,  both  in  England  and  in  this 
country,  in  order  to  learn  its  full  scope  and 
meaning.  While  the  legal  name  of  a  person 
now  consists  of  a  given  name,  or  one  given 
by  his  parents,  and  a  surname,  or  one  de- 
scending from  them,  history  shows  that  this 
20  L.R.A.(N.S.) 


was  not  always  the  case.  In  the  early  life 
of  all  races  surnames  were  unknown,  while 
given  names  have  been  used  from  the  moat 
distant  times  to  identify  and  distinguish  a 
pai'ticular  individual  from  his  fellows.  In 
England  surnames  were  unknown  until 
about  the  tenth  century^  and  they  did  not 
come  into  general  use  or  become  hereditary 
until  many  years  later.  8  Nelson's  Enc 
386.  At  first  they  were  used,  sometimes 
for  an  easy  method  of  identification,  and  at 
others  from  accident,  caprice,  taste,  and  a 
multitude  of  other  causes.  Mr.  Bardsley, 
in  his  History  of  English  Surnames,  gives 
thousands  of  instances  of  change  through 
selection,  the  action  of  neighbors  in  applying 
descriptive  epithets,  the  use  of  nicloianies 
and  pet  names  and  the  gradual  development 
through  circumstances  and  the  necessity  of 
identification  as  population  increased.  Tlius, 
the  son  of  John  or  Peter  became  known  as 
John's  son  or  Peter's  son  and  finally  as 
Johnson  or  Peterson,  aside  from  his  given 
name.  It  is  well  known  that  the  word 
meaning  "son"  in  different  languages,  such 
as  Fitz  and  Mac,  was  prefixed  to  the  Chris- 
tian name  of  the  father  to  give  the  son  a 
surname  and  "O"  to  give  one  to  the  grand- 
son, and  thus  we  have  the  names  FitzGerald, 
MacDonough,  O'Brien,  and  many  others. 
The  place  of  birth  or  residence,  the  name  of 
an  estate,  the  business  pursued,  physical 
characteristics,  mental  or  moral  qualities, 
and  the  like,  were  turned  into  surnames. 
It  is  to  be  noted,  however,  that  the  surname 
in  its  origin  was  not,  as  a  rule,  inherited 
from  the  father,  but  either  adopted  by  the 
son,  or  bestowed  upon  him  by  the  people  of 
the  community  where  he  liv«d.  Dudgeon*s 
Origin  of  Surnames,  252.  Father  and  son 
did  not  always  have  the  same  surname,  and 
it  was  not  regarded  as  important,  for  both 
frequently  had  more  than  one.  Coke  wrote 
in  the  fore  part  of  the  seventeenth  century: 
"Special  heed  is  to  be  taken  of  the  name 
of  baptism,  as  a  man  cannot  have  two, 
though  he  may  have  divers  surnames."  Co. 
Litt.  1st  Am.  ed.  3,  a.  m. 

So,  in  Button  v.  Wrightman,  Popham,  56, 
the  learned  chief  justice  and  reporter  said: 
"Anciently  men  took  most  commonly  their 
surnames  from  their  places  of  habitation, 
especially  men  of  estate,  and  artisans  often 
took  their  names  from  their  arts,  but  yet 
the  law  is  not  so  precise  in  the  case  of  sur- 
names, and  therefore  a  grant  made  by  or 
to  John,  son  and  heir  of  I.  C.  or  filio  juniori, 
I.  S.  is  good,  but  for  the  Christian  name  this 
always  ought  to  be  perfect."  Camden  men- 
tions a  man  with  eight  sons,  each  with  a 
different  surname,  and  not  one  w^ith  that  of 
his  father.  Camden's  Remains,  141.  In  a 
scholarly  opinion  by  Chief  Judge  Daly,  to 
which  we  are  much  indebted,  many  instan- 
ces are  mentioned  where  the  color  of  the 
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individual,  ns  White,  Black,  or  Brown,  his 
height  or  strength,  as  Little,  Long,  Hardy, 
or  Strong;  mental  or  moral  attributes,  as 
Good,  Wiley,  Gay,  Moody,  or  Wise,  fixed 
the  surname.  Snook's  Petition,  2  Hilt  566. 
The  learned  judge  continued:  "The  sur-' 
name  was  frequently  a  chance  appellation, 
assumed  by  the  individual  himself,  or  given 
to  him  by  others,  for  some  marked  charac- 
teristic, such  as  his  mental,  moral,  or  bodily 
qualities,  some  peculiarity  or  defect,  or  for 
some  act  he  had  done,  which  attached  to  his 
deccndants,  while  sometimes  it  did  not. 
.  .  .  It  was  in  this  way  that  the  bulk 
of  our  surnames  that  are  not  of  foreign  ex- 
traction originated  and  became  permanent. 
They  grew  into  general  use  without  any  law 
commanding  their  adoption  or  prescribing 
any  course  or  mode  respecting  them ;  .  .  . 
but,  though  the  custom  is  widespread  and 
universal  for  all  males  to  bear  the  name  of 
their  parents,  there  is  nothing  in  the  law 
prohibiting  a  man  from  taking  another  name 
if  he  chooses.  There  is  no  penalty  or  punish- 
ment for  BO  doing,  nor  any  consequence 
growing  out  of  it,  except  so  far  as  it  may 
lead  to  or  cause  a  confounding  of  his  iden- 
tity." 

The  history  of  literature  and  art  furnishes 
many  examples  of  men  who  abandoned  the 
name  of  their  youth  and  chose  the  one  made 
illustrious  by  their  writings  or  paintings. 
Melanchthon's  family  name  was  Schwart- 
zerde,  meaning  black  earth,  but,  as  soon  as 
his  literary  talents  developed  and  he  began 
to  forecast  his  future,  he  changed  it  to  the 
classical  synon3rm  by  which  he  is  known  to 
history.  Rembrandt's  father  had  the  sur- 
name Gerretz,  but  the  son,  when  his  tantes 
broadened  and  his  hand  gained  in  cunning, 
changed  it  to  Van  Ryn  on  account  of  its 
ipreater  dignity.  A  predecessor  of  Honors 
de  Balzac  was  born  a  Guez,  which  means 
beggar,  and  grew  to  manhood  under  that 
surname.  When  he  became  conscious  of  his 
powers  as  a  writer,  he  did  not  wish  his 
works  to  be  published  under  that  humble 
name,  so  he  selected  the  surname  Balzac 
from  an  estate  that  he  owned.  He  made 
the  name  famous,  and  the  later  Balzac  made 
it  immortal.  Voltaire,  Molifere,  Dante, 
Petrarch,  Richelieu,  Loyola,  Erasmus,  and 
Linnffius  were  assumed  names.  Napoleon 
Bonaparte  changed  his  name  after  his  amaz- 
in<;  victories  had  lured  him  toward  a  crown, 
and  he  wanted  a  grander  name  to  aid  his 
daring  aspirations.  The  Duke  of  Wellington 
was  not  by  blood  a  Wellesley  but  a  Colley, 
his  grandfather,  Richard  Colley,  having  as- 
sumed the  name  of  a  relative  named  Wesley, 
which  was  afterward  expanded  to  Wellesley. 
S.  Baring-Gould's  Famous  Names  and  Their 
Story,  391.  This  author,  in  his  chapter  on 
"C.'hanged  Names,''  gives  many  examples  of 
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men  well  known  to  history  who  changed 
their  names  by  simply  adopting  a  new  one 
in  place  of  the  old. 

Mr.  Walsh,  in  his  Handbook  of  Literary 
Curiosities,  makes  an*  interesting  statement 
at  page  778:  "Authors  and  actors  know  the 
value  of  a  mouth-filling  name.  Herbert 
Lythe  becomes  famous  as  Maurice  Barry- 
more,  Bridget  OToole  charms  an  audience 
as  Rosa  d'Erina,  John  H.  Bro^ribb  becomes 
Henry  Irving.  Samuel  L.  Clemens  and 
Charles  R.  Browne  attract  attention  under 
the  eccentric  masks  of  Mark  Twain  and 
Artemus  Ward.  John  Rowlands  would  never 
have  become  a  great  explorer  unless  he  had 
first  changed  his  name  to  Henry  M.  Stanley. 
James  B.  Matthews  and  James  B.  Taylor 
might  have  remained  lost  among  the  mass 
of  magazine  contributors  but  for  their  cun- 
ning in  dropping  the  James  and  standing 
forth  as  Brander  Matthews  and  Bayard 
Taylor.  Would  Jacob  W.  Reid  have  succeed- 
ed as  well  as  Whitelaw  Reid?"  While  some 
of  these  names  were  merely  professional 
pseudonyms,  others  were  adopted  as  the  real 
name,  and  in  time  became  the  only  name  of 
the  person  who  assumed  it. 

Many  other  instances  of  voluntary  change 
of  name,  both  given  and  surname,  might  be 
added,  but  we  will  mention  only  two  more. 
In  Larke's  "General  Grant  and  His  Com- 
paigns"  (page  267),  it  is  stated,  and  the 
fact  is  well  known,  that  "Gen.  Grant's  bap- 
tismal name  was  Hiram  Ulysses,  and  he 
bore  th^t  appellation  until  he  was  appointed 
a  cadet  at  West  Point.  Gen.  Hamer,  who 
nominated  him  for  a  cadetship,  by  some 
means  got  his  name  mixed  up  with  that  of 
his  brother.  He  was  therefore  appointed  as 
'Ulysses  Sidney  Grant,'  and  that  name  once 
recorded  on  the  books  of  the  military  acad- 
emy could  not  be  changed.  He  was  baptized 
into  the  military  school  as  U.  S.  Grant,  and 
he  has  ever  since  been  thus  designated." 
Another  instance,  equally  well  established 
by  current  history,  is  that  of  President 
Cleveland,  who  had  the  baptismal  name  of 
Stephen  G.  Cleveland.  After  he  entered  his 
teens  he  omitted  the  word  "Stephen"  and 
assumed  the  name  of  Grover  Cleveland,  by 
which  he  was  known  throughout  his  -distin- 
guished career. 

Out  of  the  groundwork  of  custom,  as 
shown  by  the  early  history  of  the  subject, 
the  common  law  sprang  and  was  gradually 
developed.  The  ancient  custom  was  for  the 
son  to  adopt  a  surname  at  will,  regardless 
of  that  borne  by  his  father,  and  the  practice, 
continued  occasionally  until  the  present  time, 
has  extended  to  the  given  name  also.  If  the 
insurance  policy  in  question  had  been  issued, 
under  the  same  circumstances,  to  General 
Grant  or  President  Cleveland,  would  it  have 
been  valid!  Indeed,  it  may  well  be  asked, 
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would  it  liavc  been  valid  if  issued  to  either 
of  those  noted  men,  had  it  followed  the  name 
given  at  birth  instead  of  the  one  acquired 
by  adoption,  and  by  which  they  were  known 
while  filling  the  most  exalted  positions  and 
will  be  known  for  all  time?  There  are  but 
few  decisions  directly  in  point,  although 
there  are  many  dicta  by  eminent  judges, 
recognizing  as  an  established  rule  that  a 
man  may  change  his  name.  Christian,  sur- 
name, or  both,  without  resort  to  legal  pro- 
ceedings. 

In  Doe  ex  dem.  Luscombe  v.  Yates,  5 
Barn.  &  Aid.  544,  there  was  a  devise  of  an 
estate  to  one  Manning,  provided  within 
three  years  after  entering  into  possession 
he  should  procure  his  name  "to  be  altered 
and  changed  to  my  name  of  Luscombe,  by 
act  or  acts  of  Parliament,  or  some  other 
effectual  way  for  that  purpose,"  and,  in  de- 
fault pf  thus  changing  his  name,  the  devise 
was  to  become  void.  Without  applying  to 
Parliament  for  an  act  of  relief  or  to  the 
King  for  a  license,  he  adopted  the  name  of 
Luscombe,  and  used  it  for  all  purposes,  to 
the  exclusion  of  his  former  surname.  It 
was  held  that  he  was  entitled  to  retain  the 
estate;  the  court,  through  Chief  Justice  Ab- 
bott, saying:  "A  name  assumed  by  the 
voluntary  act  of  a  young  man  at  his  outset 
into  life,  adopted  by  all  who  knew  him  and 
by  which  he  is  constantly  called,  becomes, 
for  all  purposes  that  occur  to  my  mind,  as 
much  and  effectually  his  name  as  if  he  had 
obtained  an  act  of  Parliament  to  copfer  it 
upon  him."  In  Laflin  &  R.  Powder  Co.  v. 
Steytler,  146  Pa.  434,  14  L.R.A.  690,  23  Atl. 
215,  an  act  authorizing  the  formation  of 
limited  partnerships  required  the  articles  of 
association  to  "set  forth  the  full  names  of" 
the  members.  The  adopted  name  of  one  of 
the  partners  was  given  as  his  full  name, 
and  an  attempt  was  made  to  hold  the  special 
partners  liable  as  general  partners  for  that 
reason.  The  court  defeated  the  effort,  and, 
in  discussing  the  question,  said:  "A  man's 
name  is  the  designation  by  which  he  is 
distinctively  known  in  the  community.  Cus- 
tom gives  him  the  family  name  of  his  father 
and  such  prsenomina  as  his  parents  choose 
to  put  before  it,  and  appropriate  circum- 
stances may  require  *Sr,*  or  *Jr.'  as  a  further 
constituent  part,  but  all  this  is  only  a 
general  rule,  from  which  the  individual  may 
depart,  if  he  chooses.  The  legislature,  in 
1852,  provided  a  mo<le  of  changing  the  name, 
but  that  act  was  in  affirmance  and  aid  of 
the  common  law,  to  make  a  definite  point 
of  time  at  which  a  change  shall  take  effect. 
But  without  the  aid  of  that  act,  a  man  may 
change  his  name  or  names,  first  or  last,  and, 
when  his  neighbors  and  the  community 
have  acquiesced  and  recognized  him  by  his 
new  designation,  that  becomes  his  name." 
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I  Tlie  case  last  cited  was  Foon  followed  bv 
another  in  the  same  court  to  the  effect  that 
the  requirement  of  the  statute  as  to  "full 
names"  was  "met  by  giving  the  names  in 
the  form  habitually  used  by  those  persons 
in  business  and  by  which  they  are  generally 
known  in  the  community."  Gearing  v.  Car- 
roll, 151  Pa.  79,  84,  24  Atl.  1015.  See  also 
England  v.  New  York  Pub.  Co.  8  Daly,  375, 
381;  Cooper  v.  Burr,  45  Barb.  9,  34;  Bell 
V.  Sun  Printing  &  Pub.  Co.  10  .Jones  &  S. 
567,  569;  Charleston  v.  King,  4  M'Cord,  L. 
487;  Hommel  v.  Devinney,  39  Mich.  522; 
Binfield  v.  State,  15  Neb.  484,  19  N.  W. 
607;  Linton  v.  First  Nat.  Bank  (C.  C.)  10 
Fed.  894;  R.  v.  Billingshurst,  3  Maule  & 
S.  250. 

The  elementary  writers  are  nniform  in 
laying  down  the  rule  that  at  common  law  a 
man  may  change  his  name  at  will.  Mr. 
Throckmorton,  in  his  article  on  Names,  in 
the  Cyclopedia  of  Law  and  Procedure,  says: 
"It  is  a  custom  for  persons  to  bear  the  sur- 
names of  their  parents,  but  it  is  not  obliga- 
tory. A  man  may  lawfully  change  his  name 
without  resort  to  legal  proceedings,  and  for 
all  purposes  the  name  thus  assumed  will 
constitute  his  legal  name  just  as  much  as 
if  he  had  borne  it  from  birth."  29  Cyc. 
Law  &  Proc.  p.  271.  So,  a  writer  in  tlie 
American  ft  English  Encyclopsdia  of  Law 
says:  "At  common  law  a  man  may  lawfully 
change  his  name,  or,  by  general  usage  or 
habit,  acquire  another  name  than  that  or- 
iginally borne  by  him,  and  this  without  the 
intervention  of  either  the  sovereign,  the 
courts,  or  Parliament;  and  the  common-law 
rule,  unless  changed  by  statute,  of  coiir:^, 
obtains  in  the  United  States."  21  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  311.  "One  may 
legally  name  himself  or  change  his  name,  or 
acquire  a  name  by  reputation,  general  usage, 
and  habit."  2  Fiero,  Special  Proceedings, 
2d  ed.  847. 

The  subject  is  not  affected  by  the  various 
statutes,  commencing  in  1847,  and  continu- 
ing with  some  expansion  and  changes  to  the 
present  time,  whereby  a  change  of  name  is 
authorized  by  judicial  proceedings.  Laws 
1847,  chap.  464;  Code  Civ.  Proc.  §§  2410- 
2415.  As  was  said  by  the  supreme  court  of 
Pennsylvania  of  a  similar  statute  in  that 
state,  this  legislation  is  simply  in  aflirmance 
and  aid  of  the'  common  law  to  make  a  def- 
inite point  of  time  when  the  change  shall 
take  effect.  Laflin  k  R.  Powder  Co.  v.  Stey- 
tler, supra.  It  does  not  repeal  the  common 
law  by  implication  or  otherwise,  but  gi\-rs 
an  additional  method  of  effecting  a  chanpe 
of  name.  The  statutory  method  has  some 
advantages,  because  it  is  speedy,  definite, 
and  a  matter  of  record,  so  as  to  be  easily 
proved  even  after  the  death  of  all  contem- 
poraneous  witnesses.    In  one  respect,  how- 
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ever,  the  statute  may  limit  the  common-law 
right,  in  that  it  provides  that  on  and  after 
the  day  specified  in  the  order  of  the  court 
for  the  change  to  take  effect,  the  applicant 
shall  "be  known  by  the  name  which  is  there- 
by authorized  to  be  assumed,  and  by  no 
other  name."  Code  Civ.  Proc.  §  2416.  It 
may  well  be,  therefore,  that,  after  a  man 
has  acquired  a  name  by  judicial  decree,  he 
cannot  acquire  another  without  resorting  to 
the  courts. 

The  other  questions  discussed  by  counsel 
have  also  been  examined,  but  we  find  none 
requiring  reversal,  and  the  judgment 
should  therefore  be  affirmed,  with  costs. 

Cnllcn,  Ch.  J.,  and  Gray,  Edward  T. 
Bartlett,  Ilnlght,  Wlllard  Bartlett,  and 
Chase,  JJ.,  concur. 


NORTH  DAKOTA  SUPREME  COURT. 

TRI-STATE  TEI..EGRAPH  &  TELEPHONE 
COMPANY,  Appt., 

V. 

M.  A.  COSGRIFF  et  al.,  Respts. 

(—  N.  D.  — ,  124  N.  W.  76.) 

Evidence  —  eminent  domain  —  tclc- 
irrapli  line  In  highway  —  use  of  high- 
way by  abutting  owner. 

1.  In  an  action  brought  in  the  exercise  of 
the  right  of  eminent  domain  for  the  pur- 
pose of  condemning  to  the  use  of  a  tele- 
ph<me  company  a  strip  of  land  wholly  witli- 
in  the  limits  of  a  public  highway,  for  use 
as  a  telephone  and  telegraph  line,  it  is  im- 
pro])er  to  admit  evidence  to  the  effect  that 
an  owner  of  land  abutting  upon  the  high- 
way has  been  accustomed  for  a  period  of 
years  to  use  for  agricultural  purposes  a 
portion  of  the  highway  between  the  traveled 
strip  on  the  median  line  of  the  same  and  his 
property  line.  The  highway  is  dedicated  to 
purposes  of  travel,  and,  in  his  use  of  it  for 
agricultural  purposes,  the  landowner  was  a 
trespasser,  without  any  right  that  can  be 
recognized  in  law  or  considered  of  pecuniary 

Hcadnotes  bv  Ellsworth,  J. 

Note.  —  The  question  whether  prospec- 
tive injury  to  trees  by  the  erection  of  a 
wire  line  is  a  proper  element  of  damages  in 
condemnation  proceedings  under  the  power 
of  eminent  domain  appears  to  have  been 
passed  upon  for  the  first  time  in  Tbi-Statk 
Teleo.  &  Telepii.  Company  v.  Cosqbiff,  as 
a  careful  search  discloses  no  other  reported 
cases.    • 

On  the  general  question  of  liability  to  an 
abutting  owner  for  mutilating  trees  in  high- 
way by  erecting  poles  or  stretching  wires, 
M»e  the  note  accompanying  Cartwright  v. 
Liberty  Teleph.  Company,  12  L.R.A.(N.S.) 
1125. 
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value;  and  such  testimony,  being  entirely 
irrelevant  and  immaterial,  serves  mo  pur- 
pose other  than  to  improperly  enhance  in 
the  minds  of  the  jury  the  value  of  the  strip 
taken,  and  should  have  been  excluded. 

Damages  —measure—  eminent  domain. 

2.  The  measure  of  damage  for  taking 
property  in  exercise  of  the  right  of  eminent 
domain,  under  the  law  of  this  state,  is  the 
value  of  the  landowner's  interest  in  the  land 
actually  taken,  and  the  depreciation  in 
value,  if  any,  sustained  at  the  time  of  trial 
by  land  not  taken,  upon  the  same  tract,  by 
reason  of  the  appropriation  of  a  part  to  the 
uses  of  the  party  condemning.  Evidence  in 
which  the  attention  of  the  witness  is  di- 
rected to  a  future  value  of  the  interest  con- 
demned, or  to  the  value  of  the  right  sought 
to  be  acquired  by  the  party  cnndenunnij, 
rather  than  the  rights  and  interest  of  the 
owner  in  the  property  taken,  is  improperly 
received. 

Same  —  trees. 

3.  A  grove  of  trees  growing  upon,  or  ad- 
joining, land  sought  to  be  condemned  under 
the  right  of  eminent  domain,  is  part  of  the 
real  estate,  and  should  be  valued  as  such. 
Any  damage  to  the  trees  growing  upon  the 
strip  taken  by  the  appropriation  of  the 
land  to  the  uses  of  the  party  condenmitig 
may  be  considered  a  diminution  in  value  of 
the  interest  of  the  party  owning  the  land. 
An  instruction  that  a  jury  in  such  a  case 
may  consider  as  a  proper  element  of  dam- 
age "such  damage  to  the  said  groves  and 
trees  as  will  naturally  and  properly  neces- 
sarily result  in  the  course  of  time  to  said 
grove  and  trees  by  the  construction,  main- 
tenance, and  operation"  of  a  telephone  and 
telegraph  line  is  erroneous,  in  that  it  directs 
the  attention  of  the  jury  to  a  future  con- 
tingency, and  not  to  the  damages  sustained 
by  the  property  taken  at  the  time  of  trial. 

Same  —  substantial. 

4.  The  damage  sustained  by  the  owner  of 
lands  abutting  upon  a  public  highway  by 
the  taking  of  a  strip  immediately  adjoin- 
ing his  property  line  for  the  purpose  of  con- 
structing ther(<on  a  telephone  and  telegraph 
line,  while  it  may  be  small  in  amount,  is 
not,  as  a  matter  of  law,  merely  nominal, 
Uut  is  substantial  in  the  sense  that  the 
landowner  is  entitled  to  recover  a  sum  suf- 
ficient to  compensate  him  for  all  damage 
to  the  property  actually  sustained  by  him 
under  the  conditions. 

(December   14,   1909.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Grand  Forks 
County,  awarding  defendants  substantial 
damages  in  proceedings  for  the  condemna- 
tion of  a  right  of  way  by  a  telephone  and 
telegraph  company.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bangs,  Cooley,  A  Hamilton, 
and  George  A.  Bangs,  for  appellant: 

The  public  is  entitled  to  the  free  and  full 
use  of  all  the  territory  embraced  within  the 
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limits  of  the  highway,  not  only  for  actual 
passage,  but  for  purposes  that  are  -legiti- 
mately incident  thereto;  and  every  actual 
encroachment  upon  a  highway  by  any  per- 
manent or  habitual  occupation  thereof  is  an 
invasion  of  the  public  right,  even  though  it 
does  not  operate  as  an  actual  obstruction 
.    to  the  public  travel. 

Wood,  Nuisances,  §§  81,  250;  Joyce,  Nui- 
sances, §  214;  Elliott,  Roads  Sl  Streets, 
§  645;  15  Am.  &  Eng.  Enc.  Law,  p.  492; 
Robinson  ▼.  State  (Tex.  Crim.  Rep.)  44  S. 
W.  509;  Com.  V.  King,  13  Met.  115;  Cohen 
▼.  New  York,  113  N.  Y.  637,  4  L.R.A.  406, 
10  Am.  St.  Rep.  606,  21  N.  E.  700;  State  v. 
Merrit,  36  Conn.  314;  First  Nat.  Bank  v. 
Tyson,  133  Ala.  469,  91  Am.  St.  Rep.  46, 
69  L.R.A.  399.  32  So.  144;  State  v.  Mobile,  6 
Port.  (Ala.)  279,  30  Am.  Dec.  604;  Au- 
gusta V.  Reynolds,  122  Ga.  754,  69  L.R.A. 
664,  108  Am.  St.  Rep.  147,  50  S.  E.  998; 
Nelson  v.  Fehd,  203  111.  320,  67  N.  E.  828; 
Cortell  V.  Holmes,  88  Me.  376,  34  Atl.  173; 
Dickey  v.  Maine  Teleg.  Co.  46  Me.  483; 
Com.  V.  McNaugher,  131  Pa.  55,  18  Atl.  934; 
Tinker  ▼.  New  York,  O.  &  W.  R.  Co.  157 
N.  Y.  312,  51  N.  E.  1031;  Columbus  v.  Ja- 
ques,  30  Ga.  506;  State  v.  McGce,  40  Iowa, 
695;  Langsdale  v.  Ronton,  12  Ind.  467;  Com. 
▼.  Ruggles,  6  Allen,  688;  State  v.  Berdetta, 
73  Ind.  190,  38  Am.  Rep.  117;  Com.  v.  Wil- 
kinson, 16  Pick.  175,  20  Am.  Dec.  654; 
Wright  V.  Saunders,  65  Barb.  214;  Johnson 
▼.  Whitefield,  18  Me.  286,  36  Am.  Dec.  721; 
Com.  V.  Marshall,  137  Pa.  170,  20  Atl.  580; 
Com.  V.  King,  13  Met.  115;  Cohen  v.  New 
York,  113  N.  Y.  532,  4  L.R.A.  406,  10  Am. 
St.  Rep.  506,  21  N.  E.  700. 

Testimony  only  as  to  the  value  of  the 
property  actually  appropriated  was  admis- 
sible. 

Everett  v.  Union  P.  R.  Co.  59  Iowa,  243, 
13  N.  W.  109;  Burt  v.  Wigglesworth,  117 
Mass.  302;  Mississippi  River  Bridge  Co.  v. 
Ring,  68  Mo.  491 ;  Virginia  &  T.  R.  Co.  v. 
Elliott,  6  Nev.  358;  Shenango  &  A.  R.  Co. 
V.  Braham,  79  Pa.  447;  Cummings  v.  Wi^ 
liamsport,  84  Pa.  472;  Santa  Ana  v.  Harliit, 
99  Cal.  638,  34  Pac.  224;  San  Diego  Land 
&  Town  Co.  V.  Neale,  78  Cal.  63,  3  L.R.A. 
83,  20  Pac.  372 ;  Brown  v.  Calumet  River  R. 
Co.  125  111.  600,  18  N.  E.  283;  Union  De- 
pot R.  &,  Transfer  Co.  v.  Brunswick,  31 
Minn.  297,  47  Am.  Rep.  789,  17  N.  W.  626; 
Re  Boston,  H.  T.  &  W.  R.  Co.  22  Hun,  176; 

5  Enc.  Ev.  p.  197. 

The  acts  of  cutting  trees  wore,  if  wrongful 
at  all,  and  without  permission,  tortious  in 
their  nature,  and  a  recoverv  for  the  dania«'es 
occasioned  by  such  tortious  acts  can  be  re- 
covered only  in  a  separate  action. 

2  Lewis,  Em.  Dom.  482a;  Gregory  v.  Gulf 

6  I.  R.  Co.  21  Tex.  Civ.  App.  598,  54 
S.  W.  617;  Leavenworth,  N.  &  S.  B.  Co,  v, 
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Usher,  42  Kan.  637,  22  Pac.  734:  Doud  v. 
Mason  City  &  Ft.  D.  R.  Co.  76  Iowa,  4.18, 
41  N.  W.  66;  Grugan  y.  Philadelphia,  158 
Pa.  337,  27  Atl.  1000. 

Where  property  is  taken  for  an  improTC- 
ment  which  is  subject  to  a  public  easement 
of  way  by  dedication  or  prescription,  the 
owner  of  the  fee  is  entitled  only  to  nominal 
damages. 

2  Lewis,  Em.  Dom.  500;  Joyce,  Electric 
Law,  1st  ed.  321;  Valentine  v.  Boston,  22 
Pick.  75,  33  Am.  Dec.  711;  Stetson  v.  Ban- 
gor, 60  Me.  313;  Bartlett  v.  Bangor,  67  Me, 
460;  Walker  v.  Manchester,  68  N.  H.  43S; 
Clark  V.  Elizabeth,  37  N.  J.  L.  320;  Re 
Seventeenth  Street,  1  Wend.  262;  Re  Lewis 
Street,  2  Wend.  472;  Wyman  v.  New  York, 
11  Wend.  486;  Re  Furman  Street,  17  Wend. 
649;  Re  Twenty-ninth  Street,  1  Hill,  189; 
Re  Public  Parks,  6  Hun,  486;  Baldwin  t. 
Buffalo,  35  N.  Y.  376;  Re  Brooklyn,  73  X. 
Y.  179;  Re  Story  Street,  11  Phi  la,  456; 
Sherer  v.  Jasper,  93  Ala.  530,  9  So.  584; 
Danforth  v.  Bangor,  85  Me.  423,  27  Atl, 
268;  Re  Adams,  141  N.  Y.  297,  36  N.  E. 
318;  Clean  v.  Steyner,  135  N.  Y.  341,  17 
L.R.A.  640,  32  N.  E.  9;  Re  Public  Parks, 
53  Hun,  556,  6  N.  Y.  Supp.  779;  Gamble  v. 
Philadelphia,  162  Pa.  413,  29  Atl.  739;  Han- 
cock V.  Philadelphia,  4  Pa.  Dist.  R.  345; 
Re  Wells  Ave.  22  N.  Y.  S.  R.  648,  4  N.  Y. 
Supp.  301 ;  Re  Ethel  Street,  3  Misc.  403,  24 
N.  Y.  Supp.  689;  Postal  Teleg.  Cable  Co.  t. 
Bruen,  39  N.  Y.  Supp.  220. 

The  measure  of  damages  where  a  tele- 
graph company  condemns  a  ri^ht  of  way  is 
the  value  of  the  land  actually  taken  for 
placing  the  poles,  and  the  extent  to  which 
the  value  of  the  use  of  the  portion  between 
the  poles  and  under  the  wires  is  diminished. 

St.  Louis  &  C.  R.  Co.  v.  Postal  Teleg.  Co. 
173  111.  508,  51  N.  E.  382;  Mutual  Union 
Teleg.  Co.  v.  Katkamp,  103  111.  App.  420; 
Mobile  &  O.  R.  Co.  v.  Postal  Teleg.  Cable 
Co.  120  Ala.  21,  24  So.  408;  Mobile  &  O. 
R.  Co.  V.  Postal  Teleg.  Cable  Co.  101  Tenn. 
02,  41  L.R.A.  403,  46  S.  W.  571;  Mobile  i 
O.  R.  Co.  V.  Postal  Teleg.  Cable  Co.  76  Mi^ 
731,  45  L.R.A.  223,  26  So.  370;  PosUl  Tele?. 
Cable  Co.  v.  Oregon  Short  Line  R.  Co.  104 
Fed.  623;  2  Lewis,  Em.  Dom.  490;  Joyce, 
Damages,  2204;  15  Cyc.  Law  &  Proc.  pp, 
701,  711,  724;  Postal  Teleg.  Cable  Co.  v. 
Oregon  Short  Line  R.  Co.  23  Utah,  474,  90 
Am.  St.  Rep.  705,  65  Pac.  735. 

Where  the  property  can  be  used  only  for 
a  particular  purpose,  the  damages  to  the 
remainder  are  measured  by  the  extent  to 
which  it  is  rendered  less  valuable  for  the 
uses  to  which  it  is  devoted. 

2  Lewis,  Em.  Dom.  485,  p.  1070;  Mutual 
Union  Teleg.  Co.  v.  Katkamp;  St,  Tx>uis  & 
C.  R.  Co.  V.  Postal  Teleg.  Co.;  and  Mobile 
^  Q.  J^.  Co.  Y,  Postal  Tele^.  Cable  Co.— «ii- 
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pra;  First  Parish  v.  Middlesex  County,  7 
Gray,  106;  Chicago,  B.  &  Q.  R.  Co.  v.  Chi- 
cago, 166  U.  S.  226,  41  L.  cd.  979,  17  Sup. 
Ct.  Rep.  681;  Re  Ninth  Ave.  45  N.  Y.  729; 
Re  Albany  Street,  11  Wend.  149. 

The  owner  can  recover  compensation  for 
the  damage  sustained  at  the  time,  and  not 
for  damage  which  may  accrue  through  the 
growth  of  the  trees,  or  the  development  in 
any  other  way,  as  that  would  be  purely 
speculative  and  conjectural. 

2  Lewis,  Em.  Dom.  480;  Central  P.  II. 
Co.  V.  Pearson,  36  Cal.  247;  Santa  Ana  v. 
Harlin,  99  Cal.  638,  34  Pac.  224;  Chicago 
&  P.  R.  Co.  V.  Hildebrand,  136  111.  467,  27 
N.  E.  69;  Burke  v.  Sanitary  Dist.  152  111. 
125,  38  N.  E.  670;  Omaha  Belt  R.  Co.  v. 
McDermott,  25  Neb.  717,  41  N.  W.  648; 
Muller  V.  Southern  Pacific  Branch  R.  Co. 
83  Cal.  240,  23  Pac.  205;  Illinois  C.  R.  Co. 
V.  Chicago,  169  111.  329,  48  N.  E.  492; 
Wrightsville  &  T.  R.  Co.  v.  Holmes,  85  Ga. 
668,  11  S.  E.  658. 

Messrs.  Skulason  &  Burtness  for  re- 
spondents. 

Ellsworth,  J.,  delivered  the  opinion  of 
the  court: 

The  proceeding  in  which  this  appeal  is 
taken  is  a  civil  action  brought  \Lnder  the 
provisions  of  chapter  36  of  the  Code  of  Civil 
Procedure  (§§  7674-7603,  Rev.  Codes,  1905) 
for  the  exercise  of  the  right  of  eminent  do- 
main upon  certain  real  property  belonging 
to  the  defendants.  The  use  for  which  the 
condemnation  of  the  property  is  sought  is  a 
right  of  way  upon  which  to  construct,  main- 
tain, and  operate  a  telephone  and  telegraph 
line.  The  real  property  brought  in  question 
by  the  proceeding  is  situated  in  Grand 
Forks  county,  and,  in  the  case  of  each  de- 
fendant, abuts  upon  a  public  highway,  4 
rods  or  66  feet  in  width.  I'he  right  of  way 
sought  to  be  condemned  is  included  within 
a  strip  8  feet  in  widtli,  w^holly  within  the  lim- 
its of  the  highway,  immediately  adjoining 
the  property  line  of  the  defendants.  The  line 
of  poles,  as  planned  by  the  plaintiff,  will  be 
set  midway  in  this  8-foot  strip,  4  feet  from 
the  property  line  of  the  defendants,  and  132 
feet  apart,  or  about  40  to  the  mile.  Prior 
to  the  time  the  action  was  brought,  the 
board  of  supervisors  of  the  civil  township 
haying  control  of  the  highway  duly  granted 
to  plaintifT  the  right  to  occupy  the  highway 
for  the  use  mentioned.  This  action  is 
brought  for  the  purpose  of  condemning  the 
interests  of  the  defendants  in  the  strip  of 
land  to  be  used  as  a  right  of  way.  Each 
of  the  defendants  has  made  answer,  and  al- 
leges that  a  damage  will  accrue  to  him  and 
to  his  abutting  land  by  the  taking  and  use 
of  an  8-foot  strip  in  the  location  described 
for  a  telephone  and  telegraph  line.  The 
26  L.R.A.(N.S.) 


question  of  the  amount  of  compensation  to 
be  paid  each  of  the  defendants  for  his  in- 
terest in  the  land  condemned  to  such  use 
was  submitted  to  one  jury  with  a  stipula- 
tion that  a  separate  verdict  might  be  ren- 
dered and  a  separate  judgment  entered  in 
each  case.  In  the  case  of  the  defendant  Cos- 
griff,  the  jury  found  that  the  value  of  his 
right  and  interest  in  the  land  embraced  in 
the  highway  and  taken  by  plaintiff  was  the 
sum  of  $15;  that  the  damage  to  his  abut- 
ting property  was  the  simi  of  $50;  and  the 
detriment  or  damage  to  certain  trees  grow- 
ing upon  a  portion  of  the  tract  abutting  the 
highway  was  the  sum  of  $20.  Judgment 
was  entered  upon  this  verdict,  and  the  plain- 
•tiff  appeals  therefrom,  specifying  numerous 
errors  occurring  upon  the  trial  in  the  rul- 
ings and  instructions  of  the  court.  A  stipu- 
lation of  counsel  provides  that  the  case  on 
appeal  may  be  abbreviated  to  include  only 
the  evidence  offered  in  reference  to  the  claim 
for  damage  of  defendant  Cosgriff,  and  that 
the  judgments  of  all  the  defendants  be  bound 
and  affected  by  the  decision  of  this  court  in 
that  case.  Plaintiff  groups  his  many  specifi- 
cations of  error  in  an  assignment  of  eight 
classes.  Of  these,,  in  the  view  we  take  of 
the  case,  it  will  be  necessary  for  us  to  con- 
sider only  three  or  four. 

The  defendant  Cosgriff  testified  as  a  wit- 
ness on  his  own  behalf,  and  stated  that  the 
highway  abutting  his  land  along  which  the 
right  of  way  sought  to  be  condemned  ex- 
tends is  put  to  public  use  by  pedestrians 
and  carriages  only  for  a  width  of  about  10 
feet,  or  5  feet  on  each  side  of  the  median 
line,  which  leaves  a  strip  between  the  trav- 
eled portion  and  his  property  line  of  about 
28  feet  not  traveled  upon.  He  was  then 
asked  this  question:  *^Q.  Have  you  in  the 
past  been  in  the  habit  of  using  that  27  or 
28-foot  strip  for  agricultural  purposes?" 
The  question  was  objected  to  by  plaintiff 
as  immaterial,  irrelevant,  and  incompetent 
in  its  bearing  upon  the  issue  of  the  value 
of  the  land  to  defendant.  The  attorney  for 
defendant  thereupon  stated:  "I  propose  to 
show  what  has  been  the  regular,  uniform 
custom  in  the  past  as  to  the  use  of  that 
strip  as  having  some  bearing  upon  the  value 
at  the  present  time,  and  its  probable  value 
in  the  future."  The  objection  of  plaintiff 
was  thereupon  renewed  upon  the  same 
grounds,  and  was  overruled  by  the  court; 
and  the  defendant  answered  the  question  in 
the  affirmative. 

The  use  of  a  highway  for  the  planting, 
growing,  and  gathering  of  a  crop  has  rather 
the  character  of  a  permanent  appropriation 
than  of  the  temporary  and  reasonable  use 
permitted  to  an  abutting  landowner.  So, 
w^hether  or  not,  as  contended  by  plaintiff, 
defendant    has    incurred    liability    under   a 
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penal  statute  by  his  intrusion  upon  and  in- 
terference with  the  highway,  it  is  readily 
apparent  that  he  exercised  such  privileges 
upon  those  portions  of  the  highway  not  used 
for  travel,  not  as  a  matter  of  right,  but 
wholly  through  indulgence  of  the  road  su- 
pervisors. Elliott,  Roads  &  Streets,  2d  ed. 
§ .  694.  The  highway  is  dedicated  to  pur- 
poses of  travel,  and  defendant,  in  his  use 
of  it  for  agricultural  purposes,  is,  at  best, 
a  trespasser,  without  any  right  that  can  be 
recognized  in  law  or  considered  of  any  pe- 
cuniary value.  The  testimony  admitted  by 
the  court's  ruling  might  have  served  im- 
properly to  enhance  in  the  minds  of  the 
jury  the  value  of  the  strip  taken.  The  true 
question  was,  What  was  the  value  of  the 
interest  still  retained  by  defendant  in  the 
strip  of  land  taken  by  plaintifT,  giving  due 
weight  to  the  consideration  that  it  wajs  al- 
ready subject  to  use  as  a  public  highway? 
As  defendant  could  not  rightfully  frvow 
crops  upon  the  highway,  the  consideration 
by  the  jury  of  the  fact  that  he  had  been 
permitted  to  do  so  for  a  period  of  years  was 
entirely  immaterial  and  irrelevant  in  deter- 
mining the  value  of  his  interest,  and  could 
only  serve  to  mislead  the  jury.  The  admis- 
sion of  this  testimony  was  error. 

The  defendant  was  then  asked :  "Q.  Now, 
Mr.  Cosgriff,  understanding  that  the  com- 
pany desires  to  condemn  this  8-foot  strip 
next  to  tho  south  line  of  the  highway  for 
the  uses  and  purposes  of  a  telephone  line, 
with  all  the  poles,  cross-arms,  guy  wires, 
guy  poles  that  are  usually  used  in  connec- 
tion with  the  construction  and  maintenance 
of  such  a  line,  have  you  any  opinion  as  to 
the  value  of  that  right  or  easement  so  tak- 
en?" Objection  was  made  to  this  question 
on  the  ground  that  the  material  point  was 
the  value  of  the  property  condemned,  and 
not  of  the  easement  or  right  taken  by  the 
plaintiff,  which  objection  was  overruled  by 
the  court,  and  the  defendant  answered:  "A. 
Well,  it  is  worth  at  least  $160."  Shortly 
afterward  one  Buttree,  a  witness  for  de- 
fendant, was  asked:  **Q.  It  is  in  evidence 
here,  Mr.  Buttree,  that  the  telephone  com- 
pany, the  plaintiff  in  this  case,  desires  to 
condemn  for  right  of  way  pur|X)ses  on  that 
line  for  its  poles,  its  cross-arms,  its  wires, 
guy  poles,  and  guy  wires,  and  the  use  in  a 
strip  of  land  8  feet  in  width,  and,  so  far 
as  this  land  is  concerned,  half  a  mile  in 
length.  Have  you  any  opinion  as  to  the 
value  of  the  rights  sought  to  be  acquired  by 
the  plaintiff  for  the  purposes  that  I  have 
mentioned?"  This  question  was  objected 
to  as  irrelevant,  immaterial,  and  not  the 
proper  measure  of  damages,  and  after  the 
objection  was  overruled  by  the  court,  the 
witness  answered,  "Yes."  Counsel  then  stat- 
'  ed:  "The  question  is,  Mr.  Buttree,  the  value 
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of  the  right  taken  from  the  defendant — 
that  is,  of  his  interest  there  under  the  cir- 
cumstances— in  the  strip  which  the  tele- 
phone company  is  seeking  to  condemn  for 
its  right  of  way  uses."  This  statement  was 
not  responded  to  by  the  witness,  who  in- 
quired if  any  title  would  be  given.  To  this, 
counsel  answered:  "No,  no  absolute  owner- 
ship; but  the  right  of  way  there, — the  right 
to  occupy  the  place  there  permanently  ia 
the  ground,  and  to  use  the  strip  for  such 
purposes  as  they  need  to  string  their  wires,*' 
etc.  The  witness  then  answered,  "Well,  I 
would  put  it  at  $200." 

The  measure  of  damages  for  a  taking  of 
property  in  exercise  of  the  right  of  eminent 
domain  is  the  value  of  defendant's  interest 
in  the  land  at  the  time  of  trial,  and  the 
damage  at  that  date  sustained  by  its  appro* 
priation  to  the  uses  of  the  party  condemn- 
ing. Rev.  Codes,  1905,  §  7596.'  The  evi- 
dence bearing  on  this  point  must  therefore 
be  directed  to  the  present,  and  not  to  the 
future,  value  of  the  interest  condemned ;  to 
its  value  for  uses  to  which  it  was  or  could 
be  applied,  or  for  which  it  had  some  nat- 
ural adaptation  or  special  fitness;  not  to  its 
value  to  plaintifT  at  the  time  of  or  after  tlie 
taking,  or  for  the  purposes  to  wliieh  plain- 
tiff expected  to  put  it.  The  questions  re- 
ferred to  were  properly  objectionable,  in 
that  the  point  to  which  the  attention  of  the 
witness  was  directed  in  each  case  seems  to 
be  either  the  value  of  "rights  souglit  to  be 
acquired  by  the  plaintifT,"  or  of  the  case- 
ment after  the  appropriation,  or  its  value 
under  a  future,  and  not  the  present,  condi- 
tion. Lewis,  Em.  Dom.  2d  ed.  §§  478.  479: 
Burt  v.  Wigglesworth,  117  Mass.  302;  Union 
Depot  Street  R.  &  Transfer  Co.  v.  Bruns- 
wick, 31  Minn.  297,  47  Am.  Rep.  780,  17  X. 
W.  626;  Santa  Ana  v.  Harlin,  99  Cal.  538, 
34  Pac.  224. 

The  defendant  CosgrifT  testified  that,  for 
a  distance  of  about  30  rods,  the  right  of 
way  sought  to  be  condemned  upon  his  land 
extends  through  a  grove  of  trees  growing 
upon  or  near  to  the  border  of  the  highway. 
These  trees  are  cotton  wood  and  box  elder, 
about  20  years  old,  in  healthy  condition, 
and  average  from  50  to  60  feet  in  height- 
The  outside  row  of  trees  is  set  within  tiie 
highway  at  a  distance  of  about  7  feet  from 
the  property  line,  and  the  number  of  tree* 
in  the  grove  that  are  within  reach  of  the 
poles,  wires,  and  cross-arms  which  plaintifT 
proposes  to  place  on  the  right  of  way  souglit 
to  be  condemned  number  between  40  ejid  5^'. 
In  order  to  place  the  telephone  line,  it  will 
be  necessary  to  cut  off  the  tops  of  two  difTer- 
ent  trees  and  a  few  of  the  branches  of  oth- 
ers. Some  of  the  trees  which  defendant 
el  aims  are  afTected  by  the  wires  and  cross- 
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amis  are  entirely  outside  of  the  limits  of 
tJie  highway. 

Defendant  was  allowed  to  testify,  over 
objection  by  plaintiff,  that  the  damage  to 
the  trees  on  his  land  by  reason  of  the  con- 
struction, maintenance,  and  operation  of  a 
telephone  line  was  about  $150.  The  court, 
qn  this  point,  gave  an  instruction  to  the 
jury  to  which  the  plaintiff  excepted,  as  fol- 
lows: "In  determining  this  question  where 
the  telephone  and  telegraph  line  runs 
through  groves  of  trees  belonging  to  some 
of  the  defendants,  you  may  take  into  con- 
sideration the  conditions  relative  to  said 
trees  and  telephone  and  telegraph  lines  as 
the  evidence  shows  to  exist,  and  may  con- 
sider as  proper  element  of  damage  such  dam- 
age to  the  said  groves  and  trees  as  will 
naturally  and  properly  necessarily  result  in 
the  course  of  time  to  said  grove  and  trees 
by  the  construction,  maintenance,  and  oper- 
ation of  said  telephone  and  telegraph  line 
within  said  8-foot  strip,  and  you  may  take 
into  consideration,  in  ascertaining  such  dam- 
age, to  the  same  extent  as  though  the  same 
had  been  established  independently  as  facts 
in  the  trial  of  this  case,  the  laws  of  nature, 
the  measure  of  time,  and  also  what  is  com- 
monly known  in  the  various  industries  and 
all  such  matters  of  common  knowledge  and 
science  as  may  be  known  to  all  men  of  ordi- 
nary understanding  and  intelligence."  Plain- 
tiff contends  that  this  instruction  is  erro- 
neous in  that  it  fails  to  confine  the  question 
of  damage  to  the  trees  within  the  strip  taken 
by  plaintiff,  and  directs  the  jury  that  it 
may,  by  conjecture  and  speculation,  assess 
damage  accruing  wholly  in  the  future,  and 
base  a  verdict  against  plaintiff,  partially,  at 
least,  upon  a  condition  that  did  not  exist 
at  the  time  of  the  trial.  As  heretofore  stat- 
ed, an  estimate  of  damage  is  limited  to  con- 
ditions of  the  property  condemned  existing 
at  the  time  of  the  trial.  The  trees,  being  a 
permanent  fixture  upon  the  real  estate,  are 
a  part  thereof,  and  damage  to  them  may  be 
considered  a  diminution  in  value  of  defend- 
ant's interest  in  the  land.  Peoria,  B.  &  C. 
Traction  Co.  v.  Vance,  234  111.  36,  84  N.  E. 
607.  Damage  to  trees  outside  of  the  strip 
taken,  however,  if  considered  at  all,  could 
be  estimated  on  ly  in  connection  with  the 
detriment  caused  to  the  entire  tract  not 
taken.  In  an  action  of  this  character  noth- 
ing can  be  allowed  an  account  of  trespasses 
committed  by  the  condemner  or  his  agent 
outside  of  the  property  actually  taken.  2 
Lewis,  Em.  Dom.  2d  ed.  §  482a.  Obviously 
it  would  be  improper,  in  estimating  the  dam- 
age to  the  strip  of  land  taken,  to  consider 
detrimental  conditions  that  may  arise  upon 
it  in  the  future  in  connection  with  the  use 
proposed  by  plaintiff.  The  extent  to  which 
the  value  of  the  interest  of  defendant  in 
2G  L.R.A.(N.S.) 


the  strip  of  land  on  which  the  trees  stand  is 
diminished  by  reason  of  injuries  necessarily 
and  actually  inflicted  upon  the  trees  may  be 
considered  by  the  jury  and  included  in  the 
estimate  of  damage.  The  court's  instruc- 
tion to  the  jury  that  they  "might  consider, 
as  a  proper  element  of  damage,  such  dam- 
age to  the  certain  groves  and  trees  as  would 
naturally  and  properly  necessarily  result  in 
the  course  of  time"  by  the  construction, 
maintenance,  and  operation  of  such  tele- 
phone line,  directed  the  attention  to  a  fu- 
ture contingency,  and  was  therefore  errone- 
ous. The  estimate  should  have  been  con- 
fined to  the  detriment  or  diminution  in  val- 
ue sustained  by  the  property  taken,  which, 
in  this  case,  included  the  land  with  the  trees 
growing  upon  it  at  the  time  of  the  trial. 
.  At  the  close  of  the  testimony  the  plain- 
tiflf  requested,  and  the  court  refused  to  give, 
an  instruction  to  the  jury  as  follows:  "That 
the  defendant  has  no  absolute  right  of  user 
in  the  right  of  way;  the  right  of  user  was 
vested  in  the  state  under  the  congressional 
grant  for  the  right  of  a  highway,  and  the 
state,  acting  through  the  board  of  super- 
visors, has  granted  permission  to  the  plain- 
tiff for  the  construction  of  the  line."  The 
plaintiff  also  requested,  and  the  court  re- 
fused to  give,  an  instruction  in  these  words: 
"Under  the  undisputed  evidence,  the  value 
of  the  defendants'  interest  in  the  land  sought 
to  be  condemned  by  the  plaintiff  for  use  by 
it  in  the  construction  of  its  telephone  line 
in  the  highway  in  front  of  and  along  the 
defendants'  land  is  merely  nominal,  and  I 
instruct  you  under  this  element  of  damage 
to  find  for  the  defendants  in  the  sum  of  $1. 
The  plaintiff  requested  several  other  instruc- 
tions involving  substantially  the  same  prin- 
ciples, and,  upon  the  refusal  of  the  court  to 
give  any  of  them,  took  proper  exceptions 
and  now  presents  these  reifusals  as  error  of 
law. 

In  instructing  the  jury  as  to  the  measure 
of  damage,  the  court  then  charged  tTiat  such 
damage  or  detriment  is  made  up  of  elements 
to  be  considered  under  two  heads,  viz. :  The 
reasonable  present  cash  market  value  of  the 
land  actually  occupied  by  plaintiff  for  the 
use  and  purpose  proposed,  exceeding  in  no 
instance*  the  present  market  value  of  the 
entire  8-foot  strip,  taking  into  consideration 
that  such  strip  is  within  the  limits  of  a 
public  highway,  and  subject  to  a  public  use 
for  highway  purposes;  that  in  no  instance 
could  a  greater  sum  be  allowed  as  damage 
than  would  be  allowed  if  the  highway  riglit 
of  user  was  not  upon  the  larid  so  sought  to 
Ins  condemned.  That  the  second  element  of 
damage  is  that  which  will  be  suffered  by 
the  parts  not  taken  of  the  tract  of  land 
owned  by  the  defendant,  by  reason  of  the 
taking  and   appropriation   of   the   strip   in 
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question  for  telephone  and  telegraph  pur- 
poses, and  that,  *4n  determining  the  value 
to  the  balance  of  the  several  tracts  not  in- 
cluded in  the  8-foot  strip,  you  should  deter- 
mine from  the  evidence  how  much  said  land 
will  be  depreciated  in, value  by  reason  of  the 
taking  for  the  particular  use  of  the  8-foot 
strip,  or  the  portion  thereof  necessary  to  be 
taken.  What  is  the  difference,  if  any,  be- 
tween the  cash  market  value  of  the  entire 
tract  of  laud  excepting  the  8-foot  strip  be- 
fore the  erection  of  the  said  telephone  and 
telegraph  lines  thereon,  and  its  present  cash 
market  value  after  said  line  has  been  erect- 
ed. Such  difference  will  be  the  damage  oc- 
casioned to  the  defendant,  arising  under  the 
second  element  of  damage." 

The  contention  of  plaintiff,  suggested  by 
the  specifications  referred  to,  that  the  pla- 
cing of  a  telephone  and  telegraph  line  upon 
the  land  already  dedicated  to  highway  pur- 
poses is  not  an  additional  servitude,  enti- 
tling the  owner  of  abutting  property  to  com- 
pensation, is  disposed  of  adversely  to  its 
view  by  former  decisions  of  this  court.  And 
the  court,  as  at  present  constituted,  is  not 
disposed  to  disturb  principles  announced  in 
well-considered  opinions  which  may  now  be 
regarded  as  settled  law.  Donovan  v.  Allert, 
n  N.  D.  289,  68  L.R.A.  776,  95  Am.  St. 
Rep.  720,  91  N.  W.  441;  Cosgriff  v.  Tri- 
State  Teleph.  Co.  15  N.  D.  210,  6  L.R.A. 
(N.S.)  1142,  107  N.  W.  625.  Neither  are  we 
disposed  to  hold  that  the  right  of  the  owner 
of  property  to  compensation  under  such  con- 
ditions is  merely  nominal.  The  damage  to 
the  owner,  in  view  of  the  existing  servi- 
tude and  the  further  use  to  which  the  tele- 
phone company  may  ^trish  to  subject  it,  may 
be  small  even  to  insignificance;  but  it  is 
nevertheless  substantial  in  the  sense  that  he 
is  entitled  to  recover  a  sum  sufficient  to 
duly  compensate  him  for  all  the  damage  ac- 
tually sustained  under  the  conditions.  The 
instructions  requested  by  plaintiff  were 
therefore  properly  refused,  and  the  instruc- 
tions given  by  the  court  upon  the  measure 
of  damages  seem  to  have  fully  and  fairly 
stated  a  rule  which  our  judgment  approves, 
and  which  has  the  sanction  of  much  of  the 
later  authority.  Grafton  v.  St.  Paul,  M.  & 
M.  R.  Co.  16  N.  D.  313,  22  L.R.A.(N.S.) 
1,  113  N.  W.  598,  15  A.  &  E.  Ann.  Cas.  10, 
and  cases  cited;  Krier  v.  ^Milwaukee  North- 
em  R.  Co.  139  Wis.  207,  120  N.  W.  847; 
Eutaw  V.  Botnick,  150  Ala.  429,  43  So.  739. 

The  assignments  of  error  not  passed  upon 
by  this  opinion  either  present  questions  sub- 1 
stantially  the  same  as  those  disposed  of,  or  i 
which  arc  not  likely  to  arise  upon  a  second 
trial  of  the  action.  For  the  errors  men- 
tioned, the  judgment  is  reversed  and  a  new 
trial  ordered.  The  same  order  will  be  made 
26  L.R.A.(N.S.) 


in   reference  to  the  judgment  in  fayor  of 
each  of  the  defendants. 

All  concur  except  Fisk,  J.,  disqualified. 
Hon.  Chas.  F.  Templeton,  Judge  of  the 
First  Judicial  District,  sat  in  the  plaee  of 
Judge  Flsk,  upon  the  hearing,  but  did  not 
participate  in  the  decision. 

Carmody,   J.,  concurring. 

I  concur  in  the  result  arrived  at  in  the 
opinion  of  Judge  Ellsworth,  but  do  not 
agree  to  all  that  is  said  in  that  opinion. 
The  measure  of  damages  of  the  defendant 
for  the  8-foot  strip  in  the  highway  actually 
taken  by  the  plaintiff  is  set  forth  in  that 
opinion  as  follows:  "The  reasonable  pres- 
ent cash  market  value  of  the  land  actually 
occupied  by  plaintiff  for  the  use  and  pur- 
pose proposed,  exceeding  in  no  instance  the 
present  market  value  of  the  entire  8-foot 
strip,  taking  into  consideration  that  such 
strip  is  within  the  limits  of  a  public  high- 
way, and  subject  to  a  public  use  for  high- 
way purposes;  that  in  no  instance  could  a 
greater  sum  be  allowed  as  damage  than 
would  be  allowed  if  the  highway  right  of 
user  was  not  upon  the  land  so  sought  to  be 
condemned.''  This  measure  of  damages,  in- 
ferentially,  at  least,  might  lead  the  jury  to 
believe  that  the  defendant  was  entitled  to 
the  full  market  value  of  the  land  so  taken, 
when,  as  a  matter  of  fact,  it  was  already 
in  use  for  highway  purposes,  and  the  de- 
fendant had  at  best  only  a  reversioner's  in- 
terest. In  most  cases  the  damage  to  his  in- 
terest would  be  merely  speculative,  and  not 
more  than  nominal.  It  seems  to  me  that 
a  more  correct  measure  of  damages  would 
be  the  reasonable  present  cash  market  value 
of  the  defendant's  interest  in  the  land  ac- 
tually occupied  by  plaintiff  for  the  use  and 
purpose  proposed,  taking  into  consideration 
that  such  strip  is  within  the  limits  of  a 
public  highway,  and  subject  to  a  public  use 
for  highway  purposes. 

I  am  authorized  to  say  that  Spalding,  J., 
concurs  in  the  views  herein  expressed. 
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WILLIAM  F.  CALLIHAN  et  aL,  Appts., 

V. 

CALVIN  RUSSELL. 
(_-  w.  Va.  — ,  66  S.  E.  696.) 

Tax  sale  —  assignment  of  deed  to  owner 
of  interest  — redemption. 

1.  If  one  entitled   to   redeem   land  from 
tax  sale,  because  of  the  ownership  of  an  in- 
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terest  therein,  obtains,  within  the  year  for 
redemption,  by  reliance  upon  her  right  to 
redeem,  an  assignment  of  the  tax  purchase 
•in  the  name  of  her  husband,  upon  >vhich 
.asaignment  a  deed  for  the  hind  is  obtained 
in  his  name  after  the  expiration  of  the 
year,  equity  will  declare  the  transaction  to 
be  a  mere  redemption  of  the  land. 

Same  —  privilege  of  redemption  —privi- 
lege of  purchase. 

2.  The  law  which  gives  one  a  privilege 
of  redemption  will  not  sufTer  him  to  con- 
vert it  into  a  privilege  of  purchase;  niid 
whatever  from  the  transaction  between  him 
and  the  tax  purchaser  may  assume,  it  will 
be  held  to  be  in  fact  a  redemption. 

8ame  —  privity  of  Interest  —  effect. 

3.  Where  there  is  such  relationship,  by 
privity  or  otherwise,  between  parties  own- 
ing interests  in  the  same  land,  that  it  would 
be  manifestly  inequitable  for  one  of  them 
to  secure  a  tax  title  to  the  land  to  the  ex- 
clusion of  the  title  of  the  others,  the  ac- 
quiring of  such  tax  title  will  be  held  to  op- 
erate only  as  a  redemption  of  the  laud. 

(December  21,   1909.) 

APPEAL  by  plaintiffs  from  a  decree  of 
:  the  Circuit  Court  for  Barbour  County 
dismissing  a  bill  filed  to  set  aside  a  certain 
tax  deed  alleged  to  have  been  unlawfully 
executed.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Melville  Peck  for  appellants. 

Mr.  Samuel  V.  Woods,  for  appellee: 

A  purchaser  at  a  tax  sale  of  property 
acquires,  by  obtaining  a  deed  therefor  under 
such  purchase,  the  right,  title,  interest,  and 
estate  of  the  person  charged  with  the  taxes 
thereon. 

Cain  V.  Fisher,  67  W.  Va.  492,  50  S.  E. 
762,  1015. 

Robinson,  J.,  delivered  the  opinion  of 
the  court: 

For  taxes  delinquent  for  the  year  1900,  a 
tract  of  64  acres,  of  land  was  sold  by  the 
sheriff  of  Barbour  county  to  S.  A.  Moore 
and  W.  T.  George.  The  sale  was  made  Janu- 
ary, 12,  1903.    The  land  was  sold  under  an 

Note.  —  While  there  are  many  cases  upon 
the  right  of  the  remainderman  to  the  bene- 
fit of  a  purchase  of  a  tax  title,  or  to  re- 
demption from  a  tax  sale,  by  the  life  ten- 
ant, none  other  than  Callihax  v.  Russell 
have  been  found  upon  the  right  of  the  life 
tenant  to  the  benefit  of  such  a  purchase  or 
redemption  by  the  remainderman. 

Upon  the  general  question  of  the  effect 
of  a  tax  sale  on  land  held  by  a  life  teiuiiit, 
see  the  note  to  Estabrook  v.  Royon,  32 
L.R.A.  805. 

As  to  the  effect,  on  estates  in  reversion  or 
remainder  of  tax  sale  during  the  existence 
of  a   life   estate,    see   note   to   Ferguson  v. 
Quinn,  33  L.R.A.  CSS. 
26  LJIJ^.(N^.) 


assessment  and  delinquency  in  the  name  of 
William  F.  Callihan  and  wife.  It  had  been 
conveyed  in  1873  to  James  Stewart,  trustee, 
by  the  father  of  Callihan  for  the  exclusive 
use  and  benefit  of  Callihan  and  his  wife, 
Penelope  Jane,  during  their  natural  lives  or 
the  life  of  either  of  them.  Upon  the  death 
of  both  of  these  parties,  the  remainder  in 
the  trustee  was  to  cease  and  determine,  and 
the  deed  then  vested  title  to  that  remainder 
in  the  surviving  children  of  the  body  of 
Callihan.  The  deed  was  in  consideration  of 
love  and  affection.  Since  the  date  of  this 
conveyance  Callihan  and  his  wife  had  been 
in  possession  of  the  land.  She  died  in  1903, 
and  he  continued  to  use  and  occupy  his  life 
estate  therein.  He  failed  to  make  redemp- 
tion from  the  tax  sale  within  the  year  from 
its  date.  He  was  relying  upon  one  of  his 
sons  to  attend  to  the  matter  of  these  taxes, 
but  the  son  neglected  to  do  so.  Flora  Rus- 
sell,  one  of  his  children,  with  her  husband, 
Calvin  Russell,  some  time  before  the  ex- 
piration of  that  year,  souglit  the  tax  pur- 
chasers and  began  and  continued  negotia- 
tions with  them  to  the  effect  that,  on  the 
day  before  the  time  to  redeem  would  expire. 
Calvin  Russell  secured  from  them  the  fol- 
lowing writing: 

Rec'd  from  Calvin  Russell  $00,  for  which 
we  have  entered  into  an  agreement  with  him 
to  take  tax  deed  and  convey  such  title  as 
we  get  for  Callihan  land.  In  case  said  land 
is  redeemed  and  we  are  prevented  from  tak- 
ing tax  deed,  we  are  to  return  to  him  the 
above  sum.    This  Jan.  11,  1902. 

•    Wm.  T.  George. 
S.  A.  Moore. 

On  the  6th  day  of  February,  1903,  Moore 
and  George  obtained  a  tax  deed  for  the  land, 
pursuant  to  their  purchase  at  sheriff's  sale. 
Then  Flora  Russell  again  visited  them,  and 
they  delivered  to  her  a  deed  conveying  the 
land  to  her  husband,  dated  March  21,  1903. 
After  consulting  with  counsel,  she  placed 
this  deed  on  record.  Her  father  visited 
Moore  and  George  and  offered  to  redeem  the  . 
land,  at  the  very  time  she  was  there  seeking 
the  deed.  His  offer  to  redeem  was  refused, 
and  the  dealings  with  Mrs.  Russell  and  her 
husband  were  consummated. 

Callihan  and  four  of  his  children  there- 
upon sought  redress  by  this  suit  in  equity 
against  the  title  which  was  obtained  in  the 
name  of  Calvin  Russell  from  Moore  and 
George.  There  are  some  features  of  the  bill 
and  amended  bill  that  we  need  not  extensive- 
ly notice.  They  are  not  sufficient  in  their 
allegations  to  support  an  attack  upon  the 
validity  of  the  tax  sale  to  Moore  and 
George.  The  allegations  of  these  bills  are 
sufficient,  however,  to  show  that  the  trans- 
action between  Flora  Russell  and  her  bus- 
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band  and  the  holders  of  the  tax  purchase 
was  in  fact  a  redemption  of  the  land  from 
the  tax  sale,  and  that  such  rememption 
must  be  held  to  operate  for  the  benefit  of 
the  plaintiffs  and  the  other  children  of  Calli- 
han.  Calvin  Russell  answered  and  relied 
upon  his  deed  from  Moore  and  George.  Upon 
the  hearing  on  the  pleadings  and  proofs,  the 
court  denied  relief  to  plaintiffs  and  dis- 
missed the  bill.    We  have  this  appeal. 

The  evidence  does  not  support  the  theory 
upon  which  plaintiffs  originally  founded 
their  case, — that  Flora  Russell  represented 
to  Moore  and  George  that  she  was  taking 
over  the  tax  purchase  for  the  beiielit  of  all 
who  were  interested  in  the  land,  and  that 
the  deed  to  her  husband  must  therefore  be 
held  to  be  in  trust  for  such  persons.  But 
the  evidence  does  support  that  to  which  the 
plaintiffs  are  plainly  entitled  upon  facts  ap- 
pearing in  the  bill  and  amended  bill,  and 
which  is  obtainable  under  the  prayer  for 
general  relief.  It  supports  the  right  of 
plaintiffs  to  have  the  payment  made  by 
Flora  Russell  and  her  husband  to  the  hold- 
ers of  the  tax  purchase,  before  the  expira- 
tion of  the  limit  to  redeem,  declared  to  be 
in  full  and  complete  redemption  of  the  land 
from  the  tax  sale  for  the  benefit  of  the  life 
tenant  and  remaindermen. 

From  the  evidence,  it  cannot  be  gainsaid 
that  Flora  Russell  and  her  husband,  acting 
wholly  upon  her  right  as  owner  of  an  inter- 
est in  the  land,  secured  the  receipt  for  the 
payment,  whereby  a  deed  was  made  to  her 
husband.  Nor  can  it  be  gainsaid  that  this 
transaction  occurred  before  the  expiration 
of  the  limit  for  redemption.  The  receipt 
shows  that  it  was  within  the  time.  Calvin 
Russell  produces  that  receipt  with  his  an- 
swer. And  specific,  undenied  testimony 
shows  that  Flora  Russell  and  her  husband 
used  the  right  to  redeem  to  which  she  was 
entitled,  as  the  power  whereby  they  induced 
Moore  and  George  to  agree  to  convey  the 
land  to  her  husband  for  the  small  sum  of 
$G0.  It  was  only  that  right  that  caused 
Moore  and  George  to  accept  an  insignificant 
sum  for  a  valuable  farm.  Flora  Russell  and 
her  husband  were  on  most  unfriendly  terms 
with  her  father.  They  set  out  to  defeat  his 
interest  in  the  land  by  this  transaction. 
The  so-called  purchase  was  made  in  the 
name  of  the  husband  solely  to  oust  the  other 
owners  of  the  land  from  their  interests.  It 
was  made  within  the  time  to  redeem,  on 
the  strength  of  the  right  to  redeem,  and  in 
bad  faith  to  those  in  privity  of  ownership 
with  them.  These  pertinent  facts  stand  out 
boldly  from  the  evidence  as  a  whole.  Mark 
you,  it  is  shown  that  the  tax  purchasers 
were,  by  Flora  Russell  and  her  husband, 
given  flatly  to  understand  that  they  must 
deal  with  them  before  the  year  expired; 
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that  if  they  did  not  do  so  she  would  redeem. 
She  and  her  husband  would  not  permit 
Moore  and  George  to  become  absolute  hold 
ers  of  the  title.  The  testimony  of  Moore  is 
concisely  in  point.  It  is  uncontradicted. 
He  says :  "Just  before  the  expiration  of  the 
year,  dating  from  the  time  of  the  purchase 
of  the  land  at  Sheriff's  sale,  Mrs.  Calvin 
Russell  called  on  me  in  relation  to  the  re- 
demption of  this  land.  As  I  remember  it, 
we  finally  agreed  to  let  her  redeem  the  land, 
but  told  her  we  preferred  taking  a  deed 
for  it,  and  then  dealing  with  her,  which  she 
would  not  consent  to.  Afterward,  her  hus- 
band came,  and  possibly  she  accompanied 
him,  I  am  not  sure  as  to  this,  and  stated 
that  tlie  deed  must  be  made  to  him.  As  I 
recollect  it,  either  Mr.  or  Mrs.  Russell, 
stated  that  it  had  been  ascertained  from 
their  attorney  that  any  convej-ance  to  or 
redemption  of  this  land  by  Mrs.  Russell 
would  not  serve  their  purpose,  inasmuch  as 
such  conveyance,  or  redemption,  would  be 
for  the  benefit  of  all  the  heirs.  Finally  the 
deed  or  quitclaim  was  made,  as  I  now^  re- 
member it,  to  Calvin  Russell,  for  a  consid- 
eration of  $G0  in  hand  paid." 

So,  we  have  seen,  Flora  Russell  relied- up- 
on her  right  to  redeem.    And  that  which  she 
and  her  husband  brought  about  by  their  de- 
pendence upon  the  right  of  redemption  must 
be  considered  a  redemption.    It  was  the  law 
whereby   she   could   redeem   that   gave    her 
husband  the  deed  which  he  holds.   That  deed 
was  obtained  solely  by  the  use  of  her  right 
to  redeem.     The  evidence  as  to  this  fact  is 
decisive.     Therefore,  it  must  partake  of  the 
character  of  that  which  gave  it  birth, — re- 
demption.   Since  it  was  born  of  redemption, 
it  is  redemption.     And  it  was  produced  by 
the  exercise  of  a  right,  which  right,  when 
exercised,  must  be  beneficial  to  all  interested 
in  the  ownership  of  the  land.     Even  if  it  be 
true  that  the  remainderman  owes  no  duty 
to  the  life  tenant  to  pay  the  taxes,  still  the 
remainderman  owes  a  duty  to  himself  and  his 
coremaindcrmen   to    redeem.      But    he    can- 
not exercise  redemption  without  its  inuring 
to  the  benefit  of  the  life  tenant.     Redemp- 
tion in  such  case  inures  to  the  benefit  of 
the  life  tenant,  since  the  remainderman  can 
only  redeem  the  estate  as  a  whole.    Our  law 
provides  for  no  redemption  of  a  mere  inter- 
est, except  as  to  persons  who  have  been  un- 
der  disability.     Flora  Russell    having    an 
interest  in  remainder,  therefore,  could  not 
rely  upon  her  right  to  redeem,  and  virtually 
exercise  it,  without  the  act's  inuring  to  the 
benefit  of  the  life  tenant  and  the  other  re- 
maindermen.    "It   may   often   happen   tliat 
one,   to   redeem   his   own   interest,    is   com- 
pelled to  redeem  for  others  also,  and  it  may 
seem  reasonable  to   him  that    under    snch 
circumstances  he  should  acquire,  the  title. 
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But  the  law  wliich  gives  liim  a  privilege  of 
redemption  will  not  suffer  him  to  convert 
it  into  a  privilege  of  purchase;  and  what- 
ever form  the  transaction  may  assume  as 
between  him  and  the  tax  purchaser,  the  law 
will  hold  it  to  be  in  fact  a  redemption.  The 
remedy  of  the  party  redeeming  under  such 
circumstances  will  be  to  call  upon  the  other 
party  or  parties  interested  for  such  re- 
imburscnient  or  contribution  as  under  the 
facts  won! it  be  e({ui table."  Cooley,  Taxn.  p. 
1052. 

Besides,  good  faith  and  fairness  between 
those  in  privity  in  the  ownership  of  the 
land,  demanded  that  Flora  Russell  redeem 
the  land,  since  it  appears  th|it  she  knew  of 
the  delinquency  in  time  to  redeem,  and  the 
others  in  interest  either  had  no  knowledge 
or  were  allowing  time  to  steal  upon  them 
and  to  deprive  them  of  their  estate.  She 
did  not  call  to  their  attention  the  delinquen- 
cy. Yet,  instead  of  doing  that  which  good 
conscience  and  fairness  demanded,  she  and 
her  husband  sought  to  take  advantage  of 
the  ignorance  or  oversight  of  those  to  whom 
they  at  least  owed  the  duty  of  fairness.  For 
a  month  before  the  expiration  of  the  time  in 
which  redemption  could  be  made,  they  were 
secretly  contriving  to  get  title  to  the  land 
by  the  force  of  the  right  to  redeem.  And 
after  they  had  secured  the  so-called  pur- 
chase, Flora  Russell  in  person  was  secretly 
perfecting  it  by  seeking  a  deed  at  the  very 
time  her  old  father  was  in  the  same  house 
asking  the  tax  purchasers  to  take  from  him 
the  amount  due  as  for  a  redemption.  She 
admits  that  she  heard  his  offer,  but  that  she 
did  not  disclose  her  presence  to  him.  The 
mere  fact  that  the  time  for  redemption  had 
expired  does  not  excuse  her.  It  had  not 
expired  when  she  and  her  husband  put  on 
foot  tlie  securing  of  the  advantage  she  was 
then  consjmmating  in  the  name  of  her  hus- 
band. The  use  of  the  name  of  the  husband 
in  the  transaction  is  a  badge  of  their  secret- 
ly contriving  to  obtain  an  advantage. 
Equity  frowns  upon  such  advantage  as  has 
here  been  taken,  and  will  readily  relieve 
therefrom. 

There  is  close  privity  of  ownership  be- 
tween t>K>  remainderman  and  the  life  tenant. 
Here  it  arises  from  a  conveyance,  based  on 
love  and  :  IViction,  made  by  an  ancestor  for 
the  niuii::il  honefit  of  his  children  for  life 
and  llu'ir  children  after  them.  Those  en- 
titled ov.e  a  common  allegiance  to  the  deed 
and  are  in  equity  bound  to  observe  the  true 
intents  and  purposes  of  the  conveyance.  A 
duty  arises,  from  the  acceptance  of  the  bene- 
fits, to  observe  the  wishes  of  the  grantor 
from  whom  those  benefits  come.  Uhus,  in 
reality  a  relation  of  confidence  exists  be- 
tween the  life  tenant  and  the  remainderman. 
In  consideration  of  the  common  source  of 
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their  estates,  the  common  conveyance  vest- 
ing those  estates,  and  the  origin,  character, 
and  purposes  of  that  conveyance,  the  parties 
do  in  fact  owe  to  each  other  the  duty  of 
mutual  protection  of  their  respective  estates 
vested  thereunder.  It  would  be  manifestly 
inequitable  to  permit  the  remainderman  to 
become  a  purchaser  at  tax  sale  so  as  to  oust 
the  life  tenant  and  thereby  frustrate  the 
very  scheme  of  the  conveyance  under  which 
that  remainderman  is  entitled.  True,  it  is 
the  duty  primarily  of  the  life  tenant  to  pay 
the  taxes.  Under  our  law  they  are  assessed 
to  him.  But,  if  the  taxes,  through  over- 
sight or  delay,  are  not  paid  by  the  life  ten- 
ant, and  the  remainderman  purchases  at 
tax  sale  or  acquires  a  tax  purchase  arising 
from  the  default,  the  law  presumes  that  his 
act  was  only  a  payment  of  the  taxes.  It 
was  his  duty  either  to  pay  them  and  obtain 
reimbursement  from  the  life  tenant  or  to 
remind  the  life  tenant  of  his  delinquency. 
The  equity  of  the  situation  imposes  the  duty 
to  do  one  of  these  things.  The  privity  to 
which  we  have  referred  imposes  this  duty. 
Tlie  protection  of  related  estates  demands 
that  the  remainderman  perform  it.  By 
violation  of  this  duty,  he  could  no  more  de- 
vest the  life  tenant  than  the  life  tenant 
could  devest  the  remainderman  by  neglect 
of  duty  as  to  the  taxes.  Here  is  involved 
virtually  the  same  principle  that  applies  as 
between  cotenants,  joint  tenants,  or  tenants 
in  common,  and  all  other  persons  standing 
in  a  relation  of  privity  or  confidence.  Cain 
v.  Brown,  54  W.  V^a.  050,  40  S.  E.  579,  and 
other  cases;  13  Enc.  Digest  Va.  &  W.  Va. 
Reports,  138  and  130.  The  principal  springs 
from  a  relation  of  privity  or  confidence.  It 
demands  the  performance  of  a  duty  arising 
from  relationship.  This  duty  makes  it 
inequitable  as  between  the  life  tenant  and 
remainderman  that  one  should  buy  a  tax 
title  to  the  exclusion  of  the  other.  And 
where  he  does  buy,  the  act  operates  only  as 
a  payment  or  redemption.  Cooley,  Taxn. 
955,  1052,  1053.  "If  the  circumstances  of 
the  particular  transaction  are  such  that  it 
would  be  contrary  to  the  recognized  rules 
of  law,  or  of  equity,  as  between  the  pur- 
chaser and  the  holder  of  the  existing  title, 
that  the  former  should  make  the  purchase, 
it  will  not  be  allowed  to  prevail,  but  will  be 
treated  as  a  mere  mode  of  payment."  Black, 
Tax  Titles,  §  275.  One  is  precluded  from 
making  a  tax  purchase  where  there  is  some- 
thinfT  in  the  circumstances  of  the  case  which 
renders  it  inequitable,  as  between  himself 
and  the  holder  of  the  existing  title,  for  him 
to  become  the  purchaser.  So  says  Judge 
Cooley  in  Blackwood  v.  Van  Vleit,  30  Mich. 
118.  In  the  case  now  before  us,  we  clearly 
observe  that  which  is  so  manifestly  inequit- 
able that  it  precludes  Calvin  Russell  from 
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relying  upon  the  purchase  made  in  his  name 
from  Moore  and  G-eorge.  That  deed  is  the 
result  of  the  effort  of  Flora  Russell,  who 
was  under  a  duty  to  the  life  tenant  arising 
from  a  relation  of  privity  and  its  attend- 
ing confidence,  to  add  to  her  title  through 
a  failure  to  regard  the  duty.  Her  trans- 
actions in  the  premises  gave  her  and  her 
husband  no  better  title.  In  equity  it  is  a 
mere  redemption.  "One  who  is  under  any 
legal  or  moral  obligation  to  pay  taxes  on 
land  cannot,  by'ncglccti:ig  to  pay  the  same, 
and  allowing  the  land  to  be  sold  in  conse- 
quence of  such  neglect,  add  to  or  strengthen 
his  title,  either  by  purchasing  at  the  sale 
himself,  or  sufTeiing  u  stranger  to  buy  and 
then  purchasing  from  him."  State  v.  Eddy, 
41  W.  Va.  96,  23  S.  E.  520. 

The  trustee,  James  Stewart,  in  the  light 
of  the  conclusion  that  we  have  expressed,  is 
not  an  indispensable  party  to  this  cause. 
He  is  merely  a  passive  trustee  holding  the 
legal  title  of  the  life  tenant.  Since  the  life 
tenant  may  redeem,  unquestionably  the  life 
tenant  may  also  maintain  a  bill  to  redeem. 
Defendants  were  entitled  originally  to  have 
the  trustee  brought  in  as  a  party,  so  that, 
in  case  they  successfully  defended  against  a 
demand  of  the  life  tenant  to  leJeem,  the 
trustee  would  be  precluded  from  again  liti- 
gating the  same  issue  by  a  like  demand  on 
his  part.  But,  as  we  view  it,  the  cause  is 
plainly  for  plaintiffs,  and  the  absence  of 
the  trustee  as  a  party  cannot  prejudice  de- 
fendants, since  he  could  never  claim  re- 
demption now  that  it  is  granted  the  party 
whom  he  represents.  An  adjudication  of 
the  fact  of  redemption  in  favor  of  the  life 
tenant  forever  precludes  him  from  seeking 
the  same.  The  failure  to  make  the  trustee 
a  party  was  not  originally  relied  upon  in 
the  court  below.  Owing  to  our  conclusion 
in  the  case,  this  failure  now  does  no  harm. 
And  what  we  have  said  relative  to  the  fail- 
ure to  make  this  trubtee  a  party  applies 
with  equal  force  as  to  the  failure  to  have  be- 
fore the  court  all  of  those  entitled  as  re- 
maindermen. Since  redemption  took  place, 
a  decree  to  this  effect  will  operate  also  for 
the  benefit  of  remaindermen  who  are  not 
parties,  and  therefore,  they  can  never  claim 
redemption  by  a  suit  on  their  own  behalf. 
And  certainly  there  is  now  no  necessity  to 
have  them  before  the  court  so  that  they 
might  be  precluded  by  a  decision  contrary 
to  the  one  we  reach. 

The  decree  dismissing  the  bills  of  plain- 
tiffs will  be  reversed,  and  the  cause  will  be 
remanded,  with  directions  that  a  decree  be 
entered  therein  according  to  the  principles 
herein  announced,  declaring  that  Flora  Rus- 
sell has  redeemed  the  land  from  the  tax 
sale,  declaring  that  redemption  to  he  for 
the  benefit  of  the  plaintiffs,  sitting  a  idc  the 
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tax  deed  which  was  obtained  by  Moore  and 
George  after  the  date  of  such  redemption, 
setting  aside  the  deed  made  by  them  to  Cal- 
vin Russell,  refunding  to  Flora  Russell 
from  the  amount  tendered  and  deposited  by 
the  plaintiffs  in  this  cause  the  actual  sum 
that  she  should  have  paid  the  tax  pur- 
chasers .as  for  a  redemption  of  the  land,  and 
refunding  to  plaintiffs  the  residue  of  the 
amount  of  their  deposit. 

Note  by  Brannon,  J.: 

While  I  do  not  find  authority  to  pointedly 
sustain  the  doubt  which  I  feel,  I  must  say 
I  doubt  the  right  to  take  from  the  tax  pur- 
chaser the  life  estate.  The  decision  seems 
just,  but  how  as  to  the  law?  The  re- 
mainderman owes  no  duty  to  the  life  tenant 
to  pay  taxes;  but,  on  the  contrary,  the  life 
tenant  owes  it  to  the  remainderman  to  pay, 
and,  if  the  land  is  lost,  the  remainderman 
can  hold  him  liable  for  default  where  the 
sale  in  the  life  tenant's  name  passes  the 
fee.  33  L.R.A.  695.  The  decision  lets  the 
life  tenant  take  the  benefit  of  his  own  de- 
fault. The  law  is  that  anyone  may  buy  at  a 
tax  sale,  who  owes  no  duty  to  pay  the  taxes. 
It  will  be  understood  that  I  admit  that  pur- 
chase by  one  co tenant  in  the  remainder  is 
for  all. 
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KATE  S.  THOMAS,  Impleaded,  etc.,  Appt., 

V. 

WILLIAM  S.  WOODS,  Trustee,  etc.,   of 
Kansas    City    Coal    &    Coke    Company, 
Bankrupt,  et  al. 

(97  C.  C.  A.  635,  173  Fed.  585.) 

Bankruptcy  —  review  —  appeal  —  settle- 
ment of  claims. 

1.  Appeal  is  the  proper  remedy  to  review 
a  decree  of  a  bankruptcy  court  disallowing 
at  the  suit  of  a  trustee  of  a  bankrupt  cor- 
poration the  claim  of  the  wife  of  one  of  its 
members  to  dower  in  lands  held  in  his  in- 

Note.  —  Effect  of  bankruptcy  on  dou>er 
rights  of  hankrupVa  wife. 

The  section  of  the  bankruptcy  act  of 
1898  (§  8)  referred  to  in  the  above  case 
provides  that  the  death  or  insanity  of  the 
bankrupt  shall  not  abate  the  proceeding?, 
provided  that  in  case  of  death  the  widow 
shall  be  entitled  to  all  rights  of  dower  fixed 
by  the  laws  of  the  state  of  the  bankrupt's 
residence.  It  will  be  noted  that  the  con- 
clusion reached  in  Thomas  v.  Woods  as  to 
the  effect  of  §  8  of  the  bankruptcy  act  «>f 
1898  upon  dower  rights  is  based  upon  th? 
theory  that  the  character  of  the  dower  ri«;lit 
is  such  that  it  is  unaffected  by  bankruptcy 


1900.  . 


THOMAS  V.  WOODS. 


1181 


dividual  name,  but  alleged  to  belong  to  the 
corporation. 

Same  —  territorial  Jurisdiction  of  court. 

2.  That  property  of  a  bankrupt  is  located 
in  a  district  other  than  that  in  which  bank- 
ruptcy proceedings  against  him  are  instit- 
uted, does  not  prevent  the  court's  determin- 
ing all  liens  and  interests  affecting  it. 

Same  —  law  of  place  —  dower  rights. 

3.  The  laws  of  the  state  where  the  land  of 
a  bankrupt  is  situated  will  govern  the  right 
of  his  wife  to  dower,  notwithstanding  the 
proviso  in  §  8  of  the  bankruptcy  act  that, 
in  case  of  the  death  of  the  bankrupt,  the 
widow  shall  be  entitled  to  all  rights  of  dow- 
er fixed  by  the  law  of  the  state  of  the  bank- 
rupt's residence. 

Same  —  uniform    operation    of    law  — 
dower. 

4.  The  constitutional  requirement  that 
bankruptcy  statutes  shall  have  a  uniform 
operation  throughout  the  United  States 
does  not  prevent  the  question  of  the  right 
to  dower  in  the  property  of  the  bankrupt 


being  settled  by  the  statutes  of  the  states 
where  the  property  is  situated. 

Same  —  power  of  Ck>ngres8. 

5.  Congress  has  no  power  to  terminate 
the  dower  rights  existing  under  state  laws, 
upon  the  bankruptcy  of  the  husband. 

(Riner,  District  Judge,  dissents.), 

m 

(September  11,  1909.) 

APPEAL  by  Kate  S.  Thomas  from  an 
order  of  the  District  Court  of  the 
United  States  for  the, District  of  Kansas 
disallowing  her  claim  to  dower  in  certain 
lands  and  perpetually  enjoining  her  from 
further  prosecuting  an  action  brought  to 
establish  such  rights  in  an  action  brought 
to  quiet  title  to  certain  alleged  assets,  in- 
cluding such  lands,  of  the  Kansas  City  Coal 
&  Coke  Company,  bankrupt.    Keversed. 

Statement  by  Amldon,   District  Judge: 


proceedings,  even  in  the  absence  of  a  pro- 
vision especially  protecting  it. 

Decisions  upon  this  point  handed  down 
before  the  enactment  of  the  law  of  1898 
bear  out  this  theory.  Thus  it  was  l^ld  in 
Re  Anffier,  4  Nat.  Bankr.  R.  Reg.  199,  Fed. 
Cas.  No.  388  (decided  under  act  of  1867 
which  contained  no  express  provision  on 
the  subject),  that  proceedings  in  bank- 
ruptcy do  not  devest  the  bankrupt's  wife 
of  her  dower  interest  in:  his  property,  and 
an  assignee  in  bankruptcy  cannot  convey 
a  valid  title,  where  the  dower  rights  have 
not  been  provided  for. 

And  it  was  held  in  Re  Hester,  Fed.  Cas. 
No.  6,437,  also  decided  while  the  act  ol 
1867  was  in  force,  that  where  a  man  dies 
subsequent  to  the  beginning  of  bankruptcy 
proceedings,  his  wife  is  entitled  under  the 
common-law  right,  to  dower  in  her  hus- 
band's property  in  the  hands  of  the  as- 
signee. 

In  Warford  v.  Noble,  9  Biss.  320,  2  Fed. 
202;  Roberts  v.  Shroyor  08  Ind.  64; 
Ketchum  v.  Schicketanz,  73  Ind.  137;  Keck 
V.  Noble,  86  Ind.  1, — all  decided  under  the 
act  of  1867, — it  was  held  that  a  woman 
becomes  entitled  to  one  third  of  her  hus- 
band's lands  or  equitable  interests  in  land 
upon  the  transfer  of  his  property  to  an  as- 
signee in  bankruptcy,  where  she  is  given  by 
statute  an  inchoate  interest  in  one  third  of 
the  real  estate  of  which  her  husband  may 
have  been  seised  at  any  time  during  the 
marriage,  end  also  of  all  lands  in  which  he 
had  an  equitable  interest,  and  there  is  fur- 
ther statutory  provision  declaring  that  in 
all  cases  of  judicial  sales  of  real  property 
the  dower  interest  of  the  wife  shall  become 
absolute  as  upon  the  death  of  her  husband, 
and  transfers  to  assignees  in  bankruptcy 
have  been  held  judicial  sales. 

In  Worcester  v.  Clark,  2  Grant,  Cas.  84, 
it  was  held  that  the  sale  of  a  bankrupt's 
real  estate  by  his  assi<?nee,  under  tlie  act 
of  1841,  did  not  devest  the  widow's  right  of 
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dower;  but  the  decision  was  controlled  by 
a  section  in  the  act  providing  that  notliing 
therein  contained  should  be  construed  to 
annul,  destroy,  or  impair  any  lawful  rights 
of  married  women.  The  judge  delivering 
the  opinion  said  th^t  but  for  this  proviso 
he  would  have  no  difficulty  in  holding  that 
a  sale  in  pursuance  of  a  decree  in  bank- 
ruptcy would,  like  a  sheriff's  sale,  by  vir- 
tue of  a  judgment  or  a  mortgage,  bar  dower 
rights. 

The  dictum  in  Worcester  v.  Clark,  supra, 
to  the  effect  that,  in  the  absence  of  the  sav- 
ing clause,  a  sale  in  bankruptcy  would  bar 
dower,  was  expressly  overruled  in  Porter 
V.  Lazear,  109  U.  S.  84,  27  L.  ed.  865,  3 
Sup.  Ct.  Rep.  58,  which  was  also  a  Penn- 
sylvania case.  The  court  held  that  an  as- 
signment in  bankruptcy,  and  a  sale  by  the 
assignee  under  order  of  the  court,  did  not 
bar  the  dower  rights  of  the  bankrupt's 
widow.  Referring  to  the  proviso  which  con- 
trolled the  decision  in  the  Clark  Case,  the 
court  said  that  it  was  not  ''in  the  nature  of 
an  exception  to  or  restriction  upon  the 
operative  words  of  the  act,  but  was  a  mere 
declaration,  inserted  for  greater  caution,  of 
the  construction  which  the  act  must  have 
received  without  any  such  proviso,  and  that 
the  omission  of  the  proviso  in  the  recent 
bankrupt  act  does  not  enlarge  the  effect  of 
the  assignment  or  of  the  sale  in  bankruptcy, 
so  as  to  include  lawful  rights  wliich  belong 
not  to  the  bankrupt,  but  to  his  wife." 

In  Re  Forbes,  7  Am.  Bankr.  Rep.  42  de- 
cided since  the  enactment  of  the  bankruptcy 
law  of  1898,  it  was  held  that  the  wife  of  a 
bankrupt  is  entitled  to  the  value  of  her  con- 
tingent right  of  dower  upon  the  sale  of  her 
husband's  real  estate.  As  to  the  provision 
of  the  act  relating  to  dower,  the  court 
said:  "Section  8  of  the  bankruptcy  act 
provides  that,  in  case  of  the  death  of  the 
bankrupt,  the  widow  shall  be  entitled  to 
all  rights  of  dower  fixed  by  the  laws  of  the 
stfite   of   the   bfuikrupt's   residency     Whjle 
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The  Kansas  City  Coal  &  Coke  Company 
was  a  corporation  organized  under  the  laws 
of  Kansas  by  Charles  J.  Devlin  and  William 
E.  Thomas,  who  held  its  entire  capital  stock. 
Its  principal  place  of  business  was  in 
Kansas  City,  Missouri,  where  it  maintained 
extensive  coal  yards  situated  upon  the  real 
property  involved  in  this  proceeding.  The 
title  to  the  property  was  taken  in  the  name 
of  Devlin  and  Thomas,  each  taking  an  un- 


the  act  does  not  expressly  make  provision 
for  the  wife's  inchoate  right  of  dower,  it 
may  be  fairly  inferred  that  she  is  entitled 
to  it.  Under  the  act  of  18G7  it  was  recog- 
nized.'* Reference  to  the  act  of  1SG7  ij» 
made  apparently  because  that  act  contained 
no  provision  similar  to  §  8  of  the  act  of 
1808. 

And  so  in  Re  ShaefTer,  105  Fed.  352,  it 
was  held  that  the  sale  of  a  bankrupt's  real- 
ty would  not  bar  his  wife's  dower.  As  to 
the  effect  of  .§  8  of  the  act  of  1808  upon 
this  decision,  note  the  following  from  the 
opinion:  "Even  if  the . reasoning  of  the  de- 
cision in  Porter  v.  Lazear,  which  was  made 
under  the  act  of  1867,  should  be  regarded 
as  inapplicable  now, — a  position  to  which 
I  do  not  assent, — §  8  of  the  act  of  1808  ex- 
pressly saveK  the  wife's  inchoate  right  of 
dower,  and  such  a  provision  was  not  found 
in  the  preceding  act." 

Previous  to  the  enactment  of  §  8  of  the 
bankruptcy  act  of  1808,  it  was  held  that 
one  who  has  parted  with  all  his  interest 
in  lands  by  virtue  of  an  assignment  in  bank- 
ruptcy previous  to  his  death  does  not  die 
"seised  and  possessed  of  the  same,"  within 
the  meaning  of  a  statute  allowing  dower 
only  in  lands  of  which  a  husband  is  seised 
and  possessed  at  the  time  of  liis  dentli,  so 
as  to  entitle  his  widow  to  dower.  Bostick 
V.  Jordan,  7   Heisk.  370. 

And  in  Kelly  v.  Strange,  Fed.  Cas.  No. 
7,676,  apparently  in  view  of  the  court's 
position  that  an  attempt  by  the  state  legis- 
lature to  repeal  a  statute  requiring  seizure 
and  possession  at  the  time  of  death,  was 
unconstitutional  as  against  debts  contracted 
prior  to  the  repealing  act — it  was  held 
that  a  woman  was  entitled  to  no  dower 
rights  in  her  husband's  real  property  dur- 
ing his  lifetime,  because  of  his  being  ad- 
judged a  bankrupt. 

Even  under  §  8  of  the  bankruptcy  act  of 
1808,  there  is  a  question  as  to  the  effect 
of  bankruptcy  upon  the  right  to  dower 
where,  by  the  state  law,  dower  attaches 
only  to  land  of  which  the  husband  dies 
seised  and  possessed. 

Thus,  in  Re  Slack,  111  Fed.  523,  the  dower 
interest  was  fixed  by  the  law  of  Vermont, 
which  allowed  the  right  only  as  to  land  of 
which  the  husband  died  seispil,  and  it  was 
held  that  the  intention  of  the  act  was  to 
leave  or  give  to  the  widow  the  same  share 
of  the  estate  while  it  was  in  the  custody 
of  the  law  that  would  be  fixed  for  her  by 
the  stale  law  if  it  had  remained  in  the 
bankrupt  while  he  lived;  the  bankrupt  be- 
ing still  seised  in  his  own  right,  within 
26  L.R.A.(N.S.) 


divided  one-half  interest.  Tlie  corporation, 
Devlin,  and  Thomas  have  been  severally 
adjudged  bankrupts  in  the  United  States 
district  court  for  the  district  of  Kansas, 
and  their  estates  are  now  in  hands  of  trus- 
tees duly  appointed  in  those  proceedings. 
The  trustee  of  the  corporation,  William  8. 
Woods,  filed  a  petition  in  the  court  of  bank- 
ruptcy against  the  other  trustees  and 
parties  claiming  under  Devlin  and  Thomas, 


the  meaning  of  the  state  law,  of  what  would 
be  subject  to  the  right  of  the  widow  under 
th<i  bankrupt  law. 

This  was  the  view  taken  also  by  Judge 
Adams  in  a  dissenting  opinion  in  Re  Mc- 
Kenzie,  73  C.  C.  A.  483,  142  Fed.  383,  where 
the  state  statute  allowed  dower  rights  in 
the  personal  property  of  which  a  husband 
died  seised.  The  prevailing  opinion  in  this 
case  held  that  an  adjudication  in  bank- 
ruptcy caused  the  personal  property  of  the 
bankrupt  to  vest  absolutely  in  the  trustee, 
so  that  the  death  of  the  former  after  the 
adjudication  destroyed  the  dower  interest 
notwithstanding  the  provision  of  §  8  of 
the  bankruptcy  act.  However  the  view 
taken  by  Judge  Adams  on  this  point  seems 
sound:  "It  is  inferentiallv  conceded  in  the 
opinion  of  the  majority,  and  in  my  opinion 
necessarily  so,  that,  in  the  absence  of  the 
proviso  to  §  8a,  widows  could  assert  their 
statutory  rights  of  dower  in  the  personal 
property  of  their  bankrupt  husbands,  when- 
ever they  died  before  adjudication  in  bank- 
ruptcy against  them.  Until  adjudication, 
the  title  of  a  bankrupt  is  not  devested,  and 
until  then  his  seisin  or  possession  of  per- 
sonal property  is  not  disturbed.  Accord- 
ingly, his  death  at  any  time  pending  pro- 
ceedings in  bankruptcy,  but  prior  to  ad- 
judication, under  the  authority  of  the  Ar- 
kansas cases  cited  in  the  majority  opinion, 
would  not  have  deprived  his  widow  of  her 
dower  interest  in  his  personal  property, 
but,  the  contrarv,  would  doubtless  have 
conferred  upon  her  that  right.  The  pro- 
viso in  question,  therefore,  was  not  neces- 
sarv  to  enable  her  to  successfullv  assert 
her  statutorv  rights  in  case  of  the  death  of 
the  husband  at  any  time  before  adjudica- 
tion. If  it  can  have  no  scope  for  operation 
after  adjudication,  as  declared  by  the  ma- 
jority, it  clearly  is  inoperative  and  idle.'* 

The  dower  right  which  a  woman  may 
claim  in  the  lands  of  her  husband  upon  his 
going  into  bankruptcy  includes  an  interest 
in  lands  which  she  joined  with  her  husband 
in  conveying,  where  such  conveyance  was 
subsequently  set  aside  as  in  fraud  of  the 
bankrupt's  creditors.  Cox  v.  Wilder,  2  Dill. 
45,  Fed.  Cas.  No.  3,308 ;  Hunger  ▼.  Perkins, 
62  Wis.  400,  22  N.  W.  511. 

In  Parker  v.  Bleeke,  Cro.  Car.  6^8,  com- 
missioners, having  found  one  a  bankrupt. 
sold  his  copyhold  land,  and  the  bankrupt 
having  died  between  the  sale  and  admic- 
tance  of  the  bargainee  by  th^  i&rd,  it  was 
held  that  the  bankrupt's  >virtow  was  not 
entitled  to  dower  in  such  copyhold  lands. 
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alleging  thnt  the  corpoiation  was  in  fact  the 
owner  of  the  real  property,  having  paid  the 
full  consideration   tlicrefor,   and    that    the 
title  was  taken  in  the  name  of  Devlin  and 
Thomas,  as  above  mentiont'd,  in  trust  for 
it.     Devlin  and  Thomas,  before  they  were 
adjudged  bankrupts,  made  several   convey- 
ances of  the  lots,  which  are  charged  in  the 
petition  to  have  been  given  in  fraud  of  the 
bankruptcy   law.     Mary  A.   J.  Devlin,  an- 
other of  the   defendants,    is    the    wife    of 
Charles  J.  Devlin,  and  it  is  alleged  that  she 
claims  rights  of  dower  in  tlie  property,  the 
title  to  which  stood  in  the  name  of  her  hus- 
band.    The    relief    asked    in    the    petition 
is  that  a  decree  be  entered  establishing  the 
title  of   Woods  as  trustee,  and   adjudging 
that  the  defendants  have  no  right,  title,  or 
interest  in  the  property,  and  directing  its 
sale,  free  and  clear  of  all  liens  and  claims 
whatsoever.    The  defendant  Reeves,  as  trus- 
tee  in   bankruptcy   for    Charles  J.   Devlin, 
filed  his  answer,  claiming  title  to  the  prop- 
erty, as  did  also  Frank  E.  Lewis,  as  trustee 
in   bankruptcy  for  W.  E.   Thomas.     Lewis 
also  filed  a  cross  bill,  asking  that  his  title 
to  the   property   standing  in   the   name   of 
Thomas  be  established  by  judgment  of  the 
court.    It  was  further  averred  in  the  cross- 
bill that  the  appellant  here,  Kate  S.  Thomas, 
the  wife  of  W.  E.  Thomas,  had  commenced 
a  suit  in  the  state  courts  of  Missouri  to 
have  her  contingent  right  of  dower  in  the 
property  standing  in  the  name  of  her  hus- 
band   adjudged    and    established,    thereby 
clouding  the  title  to  the  property  and  im- 
pairing its  value  as  an  nsset  of  the  estate. 
An   injunction    was   asked   restraining   the 
further  prosecution  of  this  suit.    Thereupon 
a  citation  was  issued  to  Mrs.  Thomas,  re- 
quiring her  to  show  cause  why  the  injunc- 
tion should  not  be  granted.     She  appeared 
specially,  and  filed  a  plea  denying  the  juris- 
diction of  the  court,  cither  over  her  person 
or  the  subject-matter  of    the    controversy. 
This   plea   was   heard  and   overruled.     She 
then  answered,  again  challenging  the  juris- 
diction of   the   court,    but    setting  up  her 
claim   of   dower,  and   asking  that,    if    the 
court  should  hold  that  it  had  jurisdiction, 
her  dower  interests  might  be  preserved.  The 
matter  was  heard  upon  this  answer  and  the 
cross  bill,  without  the  taking  of  evidence, 
and  it  was  adjudged    that    the    defendant 
Kate  S.  Thomas  had  no  right  to  an  inchoate 
dower  interest,  or  otherwise,  in  any  of  the 
property  mentioned  in  the  cross  bill,  and  a 
permanent  injunction   was   issued   restrain- 
ing her  from  further  pro.secuting  the  action 
in  the  state  court.    Against  this  decree  Mrs. 
Tliomns'  sued  out  the  prcsjut  appeal. 
26  L.R.A.(X.S.) 


Argued  before  Adams,  Circuit  Judge,  and 
Riner  and  Amidon,  District  Judges. 

Messrs.  W.  W.  Hooper  and  I.  D.  Hook, 
for  appellant: 

The  district  court  did  not  have  juris- 
diction. 

Bardes  v.  First  Nat.  Bank,  178  U.  S.  524, 
44  L,  ed.  1175,  20  Sup.  Ct.  Rep.  1000; 
Gregory  v.  Atkinson,  127  Fed.  183;  Good- 
nough  Mercantile  &  Stock  Co.  v.  Galloway, 
156  Fed.  504;  White  v.  Schloerb,  178  U.  S. 
542,  44  L.  ed.  1183,  20  Sup.  Ct.  Rep.  1007; 
Mueller  v.  Nugent,  184  U.  S.  1,  40  L.  ed. 
405,  22  Sup.  Ct.  Rep.  209;  Bryan  v.  Bern- 
heimer,  181  U.  S.  188,  45  L.  ed.  814,  21 
Sup.  Ct.  Rep.  557. 

Under  the  statutes  and  decisions  of  Mis- 
souri, Mrs.  Thomas  is  entitled  to  dower. 

Grady  v.  McCorklc,  57  Mo.  172,  17  Am. 
Rep.  670;  Ellis  v.  Kyger,  90  Mo.  006,  3  S. 
W.  23;  Davis  v.  Green,  102  Mo.  170,  11 
L.R.A.  90,  14  S.  W.  870;  Hall  v.'Smith,  103, 
Mo.  289,  15  S.  W.  621;  Blevins  v.  Smith, 
104  Mo.  583,  13  L.R.A.  441,  10  S.  W.  213; 
McClanahan  v.  Porter,  10  Mo.  740;  Davis 
V.  Evans,  102  Mo.  164,  14  S.  W.  875;  Young 
v.  Thrasher,  61  Mo.  App.  418;  Long  v. 
Kansas  City  Stock-Yards  Co.  107  Mo.  298, 
28  Am.  St.  Rep.  413,  17  S.  W.  650;  Flowers 
V.  Flowers,  89  Ga.  632,  18  L.R.A.  77,  15  S. 
E.  834;  Bishop  v.  Boyle,  9  Ind.  169,  68  Am. 
Dec.  615 ;  Dove  v.  Gather,  23  111.  640,  76  Am. 
Dec.  711;  Mark  v.  Murphy,  76  Ind.  534; 
Shaeffer  v.  Weed,  8  111.  511;  Van  Vronker 
V.  Eastman,  7  Met.  101;  laege  v.  Bossieux, 
16  Gratt  105,  76  Am.  Dec.  189;  Pifer  v. 
Ward,  8  I^lackf.  252;  Wright  v.  Tichenor, 
104  Ind.  185,  3  N.  E.  853;  Dunham  v.  Os- 
born,  1  Paige,  034;  Ayer  v.  Spring,  9  Mass. 
8;  Harrison  v.  Eldridge,  7  N.  J.  L.  392; 
Fleeson  v.  Nicholson,  Walk.  (Miss.)  247; 
Sharp  v.  Petti t,  1  Yeates,  389;  Ingram  v. 
Morris,  4  Harr.  (Del.)  Ill;  Dayton  v. 
Corser,  51  Minn.  406,  18  L.R.A.  80,  53  N.  W. 
717. 

Alienage  or  non residence  of  widow  is  no 
bar  to  dower  in  Missouri. 

Stokes  V.  O'Fallon,  2  Mo.  32 ;  14 '  Cyc. 
Law.  &  Proc.  pp.  880,  888;  Lamar  v.  Scott, 
3  Strobh.  L.  562;  Jones  v.  Gerock,  59  N.  C. 
(6  Jones,  Eq.)  190;  Mitchell  v.  Word,  60 
Ga.  525. 

The  bankruptcy  act  does  not  extinguish 
the  wife's  right  of  dower. 

Porter  v.  Lazear,  109  U.  S.  84,  27  L.  ed. 
865,  3  Sup.  Ct.  Rep.  58;  Loveland,  Bankr. 
3d  ed.  pp.  481,  531;  Re  McKenzie,  132  Fed. 
980,  13  Am.  Bankr.  Rep.  227,  ailinned  in  73 

C.  C.  A.  483,  142  Fed.  383,  15  Am.  Bankr. 
Rep.  679;  Collier,  Bankr.  5th  ed.  p.  119. 

Messrs.   Charles  Blood   Smith,   Henry 

D.  Ashley,  William  S.  Gilbert,  and  Den« 
ton  Dunn,  for  appellees: 

The  bankruptcy  court  has  exclusive  juris 
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diction  over  all  controversies  affecting  the 

property  of  the  bankrupt  in  its  possession. 

Lovelandj  Bankr.  3d  ed.  §§  16a,  18,  pp. 

70,  71,  78,  93;  Mueller  v.  Nugent,  184  U.  S. 

1,  46  L.  ed.  405,  22  Sup.  Ct.  Rep.  269 ;  Whit- 
ney v.  Wenman,  198  U.  S.  539,  49  L.  ed. 
1157,  26  Sup.  Ct.  Rep.  778. 

The  courts  of  bankruptcy  have  exclusive 
jurisdiction  in  all  "proceedings  in  bank- 
ruptcy." 

Loveland,  Bankr.  §  18;  Re  Watts,  190  U. 
S.  1,  47  L.  ed.  933,  23  Sup.  Ct.  Rep.  718; 
Re  Knight,  125  Fed.  36;   Collier,  Bankr.  § 

2,  p.  26;  Re  Antigo  Screen  Door  Co.  59  C. 
C.  A.  248,  123  Fed.  249;  Re  McKenzie,  73 
C.  C.  A.  483,  142  Fed.  383;  Re  Anderson,  23 
Fed.  494;  Re  Reynolds,  11  Am.  Bankr.  Rep. 
758,  127  Fed.  700;  Re  Chambers,  3  Am. 
Bankr.  Rep.  637,  98  Fed.  865;  Re  Russell, 
41  C.  C.  A.  323,  101  Fed.  248,  3  Am.  Bankr. 
Rep.  668. 

An  adjudication  in  bankruptcy  operates 
as  a  seizure  of  the  bankrupt's  property,  by 
which  it  is  taken  into  custodia  legia  wher- 
ever situated  within  the  United  States,  and 
the  title  and  right  of  possession  passes  by 
operation  of  law  to  the  trustee  as  custodian 
for  the  court,  at  once  on  his  election  and 
qualification. 

Re  Schermerhorn,  76  C.  C.  A.  216,  146 
Fed.  341,  16  Am.  Bankr.  Rep.  607;  Re 
Granite  City  Bank,  70  C.  C.  A.  316,  137  Fed. 
818. 

After  an  adjudication  in  bankruptcy,  a 
state  court  has  no  jurisdiction  to  determine 
any  rights  affecting  the  bankrupt's  estate, 
and  any  judgment  it  may  render  it  is 
powerless  to  enforce. 

Re  Reynolds,  supra. 

The  bankrupt  court  of  the  bankrupt's 
residence  had  exclusive  jurisdiction  to.  de- 
termine the  rights  of  the  bankrupt's  widow 
to  dower  in  the  lands. 

Hurley  v.  Devlin,  161  Fed.  919. 

Where  it  becomes  necessary,  in  the  ad- 
ministration of  property  in  a  bankrupt's 
estate  in  the  possession  of  the  trustee,  to 
bring  in  third  parties  for  the  purpose  of 
adjudicating  the  title  or  interest  of  such 
parties  in  that  property,  a  proceeding  insti- 
tuted by  the  trustee  to  that  end  is  not  a 
controversy  arising  in  bankruptcy,  but  is  a 
proceeding  in  bankruptcy  proper,  and  the 
decision  of  the  court  of  bankruptcy  in  such 
a  case  cannot  be  reviewed  on  appeal,  but 
may  be  on  a  petition  for  revision. 

Loveland,  Bankr.  3d  ed.  p.  878;  First  Nat. 
Bank  v.  Chicago  Title  &  T.  Co.  198  U.  S. 
280,  49  L.  ed.  1051,  25  Sup.  Ct.  Rep.  693; 
Whitney  v.  Wenman,  198  U.  S.  539,  49  L. 
ed.  1157,  25  Sup.  Ct.  Rep.  778;  Re  Mc- 
Mahon,  77  C.  C.  A.  6l)8,  147  Fed.  68); 
Morgm  V.  First  Nat.  Bank,  70  C.  C  A.  236, 
146  Fed.  466. 
26  I,.R.A.(N.SO 


The  wife  of  the  Kansas  bankrupt  has  no 
inchoate  dower  interest  in  the  lands  former- 
ly belonging  to  the  bankrupt,  located  in  the 
state  of  Missouri. 

Re  Stevens,  2  Biss.  373,  Fed.  Gas.  No.  13,- 
392;  Loveland,  Bankr.  3d  ed.  pp.  424,  513; 
Re  Owings,  15  Am.  Bankr.  Rep.  472;  Re 
McKenzie,  supra. 

Until  the  death  of  the  husband,  no  riglit 
vests  in  the  wife. 

Hatcher  v.  Buford,  60  Ark.  1G9,  27  L.R.A. 
507,  29  S.  W.  641;  Heisen  v.  Heisen,  143 
111.  658,  21  L.R.A.  434,  34  N.  E.  697;  Bon- 
foey  V.  Bonfoey,  100  Mich.  84,  68  N.  VV. 
620;  Witthaus  v.  Schack,  105  N.  Y.  336, 
11  N.  E.  649;  Re  Central  Park  Extension, 
10  Abb.  Pr.  66;  Henson  v.  Moore,  104  IlL 
403;  Goodkind  y.  Bartlett,  136  111.  18,  26  N. 
E.  387;  Richards  v.  Bellingham  Bay  Land 
Co.  4  C.  C.  A.  290,  7  U.  S.  App.  494,  54  Fed. 
211;  Lucas  v.  Sawyer,  17  Iowa,  621. 

The  right  of  dower  i<i  not  n  right  of  con- 
tract growing  out  of  the  marriage  relation, 
but  a  right  conferred  by  law,  which  can  be 
enlarged,  diminished,  or  entirely  taken 
away  by  law. 

Randall  v.  Kreiger,  23  W^all.  148,  23  L. 
ed.  125;  Scribner,  Dower,  pp.  1-24;  Rich- 
ards V.  Bellingham  Bay  Land  Co.  47  Fed. 
855,  4  C.  C.  A.  290,  7  U.  S.  App.  494,  54 
Fed.  210;  McNeer  v.  McNenr,  142  111.  400, 
19  L.R.A.  256,  32  N.  E.  681;  Guerin  v. 
Moore,  25  Minn.  464;  Chouteau  v.  Missouri 
P.  R.  Co.  122  Mo.  394,  22  S.  W.  458,  30  S. 
W.  299;  People's  Loan  &  Exch.  Bank  v. 
Garlington,  54  S.  C.  429,  71  Am.  St.  Rep. 
800,  32  S.  E.  513;  McNeer  v.  McNeer,  142 
III.  398,  19  L.R.A.  266,  32  N.  E.  681;  Blain 
v.  Harrison,  11  111.  384;  Hoots  v.  Graham, 
23  111.  81;  Robins  v.  Kinzie,  45  111.  354;  2 
Bishop,  Married  Women,  §  42. 

Conceding  that  the  inchoate  dower  right 
rises  to  the  dignity  of  estate.  Congress  has 
full  power  to  abolish  it,  and  has  done  so  by 
the  bankrupt  act. 

Re  Jordan,  Fed.  Cas.  No.  7,514;  Hep- 
burn V.  Griswold,  8  Wall.  603,  19  L.  ed.  513; 
Re  Smith,  2  Woods,  458,  Fed.  Cas.  No.  32,- 
996;  Re  Jordan,  Fed.  Cas.  No.  7,615; 
Darling  v.  Berry,  4  McCrary,  470,  13  Fed. 
059;  Re  Beckerford,  1  Dill.  45,  Fed.  Cas. 
No.  1,209;  2  Loveland,  Bankr,  §  9. 

Amiclon,  District  Judge,  di^livored  the 
opinion  of  the  court: 

At  the  outset  we  are  confronted  with  the 
question  which  has  become  a  part  of  nearly 
every  bankruptcy  cause  in  an  appellate 
court,  namely,  Should  the  review  have  been 
sought  by  appeal  or  petition?  The  eon- 
fusion  existing  on  this  subject  has  been 
frequently  confessed  by  the  courts.  Re  Mc- 
Mahon,  77  C.  C.  A.  668,  147  Fed.  684;  Coder 
V.  Arts,  213  U.  S.  223,  232,  53  L.  ed.  772, 
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776,  29  Sup.  Ct.  Rep.  43G.  The  classifica- 
tion of  mutters  in  bankruptcy  as  "proceed- 
in»^3  in  bankruptcy"  and  "controversies  aris- 
ing in  bankruptcy  proceedings"  is  vague  and 
in  actual  application  baa  bewildered  the 
courts  and  the  legal  profession.  It  is  quite 
manifest  that,  when  the  decision  of  a  trial 
court  in  a  "bankruptcy  proceeding"  is 
brought  under  review  in  an  appellate  court, 
it  presents  a  "controversy,"  and  of  necessity 
this  is  also  a  "controversy  arising  in  a 
bankruptcy  proceeding."  The  phrases, 
therefore,  upon  which  this  classification  is 
based,  are  tautological.  /\gain,  the  bank- 
ruptcy act  (act  July  1,  1898,  chap.  541,  30 
Stat,  at  L.  544,  U.  S.  Comp.  SUt.  1901,  p. 
3418)  itself  uses  the- phrase  "proceedings  in 
bankruptcy"  in  a  double  sense.  Section  23 
provides  as  follows:  "The  United  States 
circuit  courts  shall  have  jurisdiction  of  all 
controversies  at  law  and  in  equity  as  dis- 
tinguished from  proceedings  in  bankruptcy 
between  trustees  as  such,  and  adverse 
claimants,  concerning  the  property  acquired 
or  claimed  by  the  trustees,"  etc. 

Here  the  term  "proceedings  in  bank- 
ruptcy" embraces  "controversies  arising  in 
bankruptcy  proceedings,"  as  well  as  "bank- 
ruptcy proceedings  proper",  and  sets  them 
both  over  against  plenary  suits  between 
trustees  and  adverse  claimants  (instituted 
by  bill  or  complaint,  with  subpoena  or  sum- 
mons), touching  rights  or  property  not  in 
the  custody  of  the  court.  In  §  24b,  however, 
the  term  "proceedings  in  bankruptcy,"  as 
construed  by  the  courts,  has  been  given  a 
narrower  meaning,  and  has  been  set  over 
against  "controversies  arising  in  bankruptcy 
proceedings,"  as  used  in  §  24a.  Here  it  has 
been  thought  to  mean  any  of  the  admini- 
strative acts  intervening  between  the  filing 
of  the  petition  and  the  granting  of  the  dis- 
charge, as  distinguished  from  those  "con- 
troversies arising  in  bankruptcy  proceed- 
ings" on  petition,  which  would  have  been 
the  subject  of  plenary  suits  if  the  estate  had 
not  been  in  the  custody  of  a  court  of  bank- 
ruptcy. The  confusion  that  has  resulted 
from  the  attempt  of  the  courts  to  apply  this 
classification  to  actual  litigation  affords 
strong  support  for  the  decisions  of  this 
court  that  the  methods  of  review  provided 
by  the  bankruptcy  act  are  not  mutually  ex- 
clusive, but  cumulative.  Re  McKcnzie,.  73 
C.  a  A.  483,  142  Fed.  383;  Dodge  v.  Norlin, 
66  C.  C.  A.  425,  133  Fed.  363;  Re  Holmes, 
73  C.  C.  A.  491,  142  Fed.  391. 

The  present  appeal,  however,  would  have 
been  proper  under  any  interpretation  of  § 
24  of  the  bankruptcy  act.  This  proceeding 
was  instituted  by  the  trustee  to  have  cer- 
tain adverse  claims  and  liens  upon  prop- 
erty belonging  to  the  estate  declared  void, 
find  for  a  sale  of  the  property  free  and  clear 
2C  L.R.A.(N.S.) 


jf  the  same.  It  involves  every  attribute  of 
a  familiar  suit  in  equity.  It  can  be  dis- 
tinguished from  such  suit  only  by  the  fact 
that  it  was  instituted  by  i-clition  instead  of 
bill,  and  the  adverse  parties  were  brought 
before  the  court  by  citation  instead  of  sub- 
pcena..  There  are  some  cas?s  which  sugj^cst 
that  if  such  a  proceeding  is  instituted  by  a 
petition,  filed  by  the  adverse  claimant  for 
the  enforcement  of  his  right,  and  the  trustee 
is  cited  to  answer  such  a  petition,  this 
constitutes  "a  controversy  in  a  bankruptcy 
proccL'diiig,"  which  may  be  reviewed  by  ap- 
peal; but  if  the  parties  be  reversed,  and  the 
trustee  files  a  petition  charging  that  the 
adverse  claim  or  lien  is  void,  and  asking 
that  the  property  be  sold  free  and  clear  of 
it,  and  the  adverse  claimant  is  cited  in  to 
answer  such  a  petition,  this  constitutes  not 
a  "controversy,"  but  a  "proceeding  in  bank- 
ruptcy proper,"  and  can  be  reviewed  as  to 
matters  of  law  only  under  §  24b.  Morgan 
V.  First  Nat.  Bank,  70  C.  C.  A.  236,  145  Fed. 
466;  Re  McMahon,  77  C.  C.  A.  668,  147  Fed, 
C84,  689.  In  our  judgment  such  a  dis- 
tinction is  wholly  untenable.  If  enforced, 
it  would  deny  to  parties  having  adverse 
liens  or  claims  upon  property  belonging  to 
the  estate  the  right  to  review  the  decision 
of  the  court  of  bankruptcy  as  to  any  mat- 
ter of  fact.  The  consequence  of  such  a  hold- 
ing would  be  serious.  Whether  there  would 
be  any  right  of  review  on  questions  of  fact 
would  depend  wholly  upon  whether  the  pro- 
ceeding was  instituted  by  the  trustee  or 
by  the  adverse  claimant.  In  either  case  the 
right  involved  would  be  the  same,  and  the 
issue  tried  would  be  the  same.  The  only 
distinction  would  be  that  the  parties  would 
be  reversed  upon  the  record.  Surely  what 
constitutes  a  "controversy,"  within  the 
meaning  of  §  24a,  must  be  determined  by 
the  nature  of  the  right  involved  and  the 
issue  tried,  and  not  by  the  accidental 
circumstance  as  to  which  party  is  actor  and 
which  defendant.  Sound  reason  can  be 
given  why  as  to  the  purely  administrative 
steps  in  a  bankruptcy  proceeding  the  de- 
cision of  the  trial  court  on  questions  of  fact 
should  be  final.  Re  Friend,  67  C.  C.  A.  500, 
134  Fed.  778.  But  no  sound  reason  can  be 
given  why,  in  a  controversy  possessing  every 
attribute  of  a  suit  in  equity,  an  aggrieved 
party  should  not  have  the  right  of  review 
as  to  questions  of  fact  as  well  as  of  law,  in 
accordance  with  the  established  practice  in 
equity.  It  ought  not  to  be  possible  for  tbe 
trustee  to  defeat  such  a  right  by  being  first 
to  file  a  petition.  Most  of  the  confusion  on 
this  subject  has  arisen  out  of  a  misunder- 
standing of  the  decinion  in  First  Nat.  Bank 
V.  Chicago  Title  &  T.  Co.  198  U.  S.  280,  49 
L.  ed.  1051.  25  Sup.  Ct.  Rep.  693.  In  that 
case  the  trial  court  found  as  a  fact  that  at 
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the  time  tlic  petition  in  bankruptcy  was  filed 
the  property  in  dispute  was  in  the  posses- 
sion, not  of  the  bankrupt,  but  of  an  adverse 
claimant.  The  Supreme  Court  held  that 
this  finding  defeated  the  jurisdiction  of 
the  trial  court.  The  property  had  been  con- 
verted into  money,  and  the  trial  court  by 
its  decision  ordered  the  money  to  be  turned 
back  to  the  parties  who  were  in  possession 
of  the  property.  This  is  the  point  at  which 
the  decision  of  the  Supreme  Court  has  been 
misunderstood.  It  lias  been  '  generally 
thought  that  the  trial  court,  by  its  judg- 
ment disposing  of  the  fund,  passed  upon  the 
rights  of  the  parties.  This,  however,  was 
not  the  case.  It  would  have  been  its  duty 
to  order  the  fund  turned  over  to  the  party 
who  had  possession  of  the  property,  even  if 
the  court  decided  that  it  had  no  jurisdiction 
of  the  controversy.  The  Supreme  Court 
places  the  decision  of  the  trial  court  upon 
that  ground,  for  it  says,  at  page  291  of  108 
U.  S. :  "The  sale  of  the  circumstances  did 
not  change  the  situation.  The  proceeds 
stood  in  place  of  the  property,  and  the  order 
returning  the  proceeds  was  equivalent  to 
an  order  returning  the  property.  This  it 
was  proper  to  do,  whether  the  court  had 
held  that  it  lacked  jurisdiction,  or  ruled 
in  favor  of  petitioners  on  the  merits." 

As  thus  interpreted,  the  decision  of  the 
trial  court  never  passed  upon  the  merits  of 
the  controversy.  The  whole  case  as  con- 
strued by  the  Supreme  Court  involved  solely 
a  question  of  jurisdiction.  If  that  was  its 
character,  it  presented  simply  a  question  of 
law,  which  might  be  fully  reviewed  by  pe- 
tition. The  Supreme  Court  has  itself  thus 
interpreted  its  decision  in  First  Nat.  Bank 
v.  Chicago  Title  &  T.  Co.  in  the  recent  case 
of  Coder  v.  Arts,  213  U.  S.  223,  63  L.  ed. 
772,  29  Sup.  Ct.  Rep.  436.  Speaking  of  its 
former  decision,  the  court  there  says:  "In 
that  case  there  was  an  attempt  on  the  part 
of  the  trustee  to  invoke  an  adjudication  as 
to  the  title  to  property  which  the  district 
court  found  not  to  be  in  the  possession  of 
the  trustee,  notwithstanding  the  petition 
of  the  trustee  had  averred  possession,  and 
it  was  held  that  when  this  fact  appeared  the 
district  court  had  no  lonnjer  jurisdiction  of 
the  case,  under  the  doctrine  laid  down  in 
Bardes  v.  First  Nat.  Bank,  178  U.  S.  624, 
44  L.  ed.  1175,  20  Sup.  Ct.  Rep.  1000,  and 
ought  to  have  dismissed  the  case." 

It  is  manifest  that  the  Supreme  Court,  if 
the  judgment  in  First  Nat.  Bank  v.  Chicago 
Title  &  T.  Co.  had  properly  involved  a  de- 
cision as  to  the  merits,  would  have  decided 
that  appeal  was  the  proper  method  of  bring- 
ing the  question  before  the  appellate  court, 
for  it  sustained  an  appeal  on  a  petition  by 
a  trustee  to  determine  the  rights  of  adverse 
claimants  to  property  in  the  custody  of  the 
26  L.R.A.(N.S.) 


court  in  a  later  case  reported  in  the  same 
volume,  namely,  Whitney  v.  Wenman,  198 
U.  S.  639,  49  L.  ed.  1157,  26  Sup.  Ct  Rep. 
778.  We  are  of  the  opinion,  therefore,  that 
the  case  is  properly  before  us  on  the  appeal. 
The  objection  of  the  appellant  that  the 
trial  court  was  without  jurisdiction  of  the 
property,  because  it  was  not  situated  in  the 
district  of  Kansas,  has  no  merit.  Upon  the 
filing  of  a  petition  in  bankruptcy,  all  prop- 
erty held  by  or  for  the  bankrupt  is  brauijht 
within  the  custody  of  the  court  of  bank- 
ruptcy, and,  upon  adjudication,  that  court 
is  vested  with  jurisdiction  to  determine  all 
liens  and  interests  affecting  it.  This  juri»- 
diction  is  coextensive  with  the  United 
States.  Re  Wood,  210  U.  S.  246,  62  L.  ed, 
1046,  28  Sup.  Ct.  Rep.  621;  Re  Granite  City 
Bank,  70  C.  C.  A.  316,  137  Fed.  818;  Re 
Muncie  Pulp  Co.  81  C.  C.  A.  116,  151  Fed. 
732;  Guardian  Trust  Co.  v.  Kansas  City 
Southern  R.  Co.  (C.  C.  A.)  171  Fed.  43"; 
Dempster  v.  Waters-Pierce  Oil  Co.  (C.  C 
A.)   172  Fed.  363. 

This  brings  us  to  the  merits  of  the  case. 
At  all  the  times  mentioned  in  the  record, 
Mr.  and  Mrs.  Thomas  were  citizens  and  resi- 
dents of  the  state  of  Kansas,  by  whose  laws 
the  wife*8  right  of  dower  has  been  abro- 
gated. By  the  laws  of  Missouri,  where  the 
lands  are  located,  the  wife  is  granted  a  right 
of  dower  in  all  real  property  owned  by  the 
husband  during  coverture.  Section  8  of  the 
bankruptcy  act  is  as  follows:  "The  death 
or  insanity  of  a  bankrupt  shall  not  abate 
the  proceedings,  but  the  san^e  shall  be  con- 
ducted and  concluded  in  the  same  manner, 
so  far  as  possible,  as  though  he  had  not 
died  or  become  insane:  Provided,  that  in 
case  of  death,  the  widow  and  children  shall 
be  entitled  to  all  rights  of  dower  and  al- 
lowance fixed  by  the  laws  of  the  state  of  the 
bankrupt's  residence." 

It  is  contended  by  appellee  and  was  held 
by  the  trial  court,  that  under  the  proviso  of 
this  section  the  dower  rights  of  the  wife,  in 
case  of  the  bankruptcy  of  her  husband,  are 
restricted  to  those  allowed  by  the  laws  of 
the  state  of  the  bankrupt's  residence.  Upon 
this  interpretation  of  the  statute,  it  was 
decided  that  Mrs.  Thomas  was  not  entitled 
to  any  dower  interest  in  property  situated 
in  Missouri;  although  the  laws  of  that  state 
gri^nted  her  such  rights.  We  do  not  think 
tt\js  a  sound  view  of  the  law  of  dower,  or  of 
§  8  of  the  bankruptcy  act. 

1.  It  is  first  urged  in  support  of  the  de- 
cision that,  if  the  laws  of  the  several  states 
on  the  subject  of  dower  are  made  applicable 
to  the  estates  of  bankrupts,  it  will  cause  the 
bankruptcy  act  not  to  be  uniform.  That,  in 
our  opinion,  is  a  mistaken  view  of  the  pro- 
vision of  the  Federal  Constitution  relating 
to  bankruptcy.   The  uniformity  which  it  re- 


1909. 


THOMAS  V.  WOODS. 


1187 


quires  relates  to  tlie  law  itself,  and 
hot  to  its  results  upon  the  varying  rights 
of  debtor  and  creditor  under  the  laws  of 
the  several  states.  The  Constitution  re- 
quires acts  of  bankruptcy  to  be  "uni- 
form throughout  the  United  States." 
That  requirement  had  its  origin  in  the 
fear,  which  was  at  all  times  a  con- 
trolling motive  in  the  convention  that 
framed  the  Federal  Constitution,  that  the 
powers  which  conferred  would  be  exercised 
by  the  party  in  control  of  the  national  gov- 
ernment to  oppress  that  section  of  the 
country  which  for  the  time  being  was  op- 
posed to  such  party.  It  belongs  to  the  same 
class  as  the  provision  which  requires  reve- 
nue laws  to  be  uniform.  As  Judge  Love 
says  in  the  case  of  Darling  v.  Berry  (C.  C.) 
4  McCrary,  470,  13- Fed.  059,  CC7:  "When 
a  bankrupt,  revenue,  or  naturalization  law 
is  made  by  its  terms  applicable  alike  to  all 
the  states  of  the  Union,  without  distinction 
or  discrimination,  it  cannot  be  successfully 
questioned  on  the  ground  that  it  is  not  uni- 
form, in  the  sense  of  the  Constitution,  mere- 
ly because  its  operation  or  working  may  be 
wholly  di(f(M'cnt  in  one  state  from  another. 
The  circumstances  and  conditions  existing 
in  the  states  of  this  Union  are  infinitely 
various.  No  law  which  human  ingenuity 
could  possibly  frame  would  be  uniform  in 
the  sense  of  operating  equally  or  alike  in 
the  various  states,  with  their  different  con- 
ditions and  diversified  interests.  The 
Constitution  provides  that  'all  duties,  im- 
posts, and  excises  shall  be  uniform  through- 
out the  United  States.*  Now,  suppose 
one  or  more  states  should  succeed  in  su])- 
pressing  utterly  the  .manufacture  and  sale 
of  ardent  spirits  and  malt  liquors,  then 
a  Federal  tax  upon  these  commodities  would 
be  entirely  inoperative  in  such  states.  In 
Buch  ease  millions  might  be  collected  imdor 
an  excise  law  in  Illinois,  and  not  a  cent  in 
Iowa.  The  operation  of  such  a  law  would 
then  be  anything  but  uniform  in  the  two 
states;  but  would  any  court  for  that  reason 
declare  a  general  law  imposing  a  tax  of  the 
kind  unconstitutional?  Again,  a  tarifT  law 
might  be  anything  but  uniform  in  its  opera- 
tion upon  different  states.  It  might  foster 
the  industry  of  a  mamifacturing  state,  and 
oppress  that  of  a  strictly  agricultural  state. 
But  could  it  on  this  account  be  said  to  be 
not  a  uniform  law  within  the  meaning  of 
the  Constitution,  and  therefore  void? 
.  .'  .  All  that  the  Constitution  intends 
is  that  Congress  shall  not  pass  partial  rev- 
enue and  bankrupt  laws.  It  shall  not  pre- 
scribe one  law  for  this  state  or  section,  and 
a  dilTerent  law  for  that  state  or  section. 
The  law  must  be  general  and  uniform  in 
its  provisions,  but  its  working  and  opera- 
tion may  be  very  diflerent  in  different 
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states,  owing  to  their  diverse  conditions  and 
circumstances.  Congress  can  prescribe  a 
uniform  law,  but  it  cannot  create  uniform 
conditions  and  circumstances  in  the  various 
states  of  the  Union." 

Nothing  can  be  added  to  the  clearness  and 
force  of  this  language.  In  our  dual  form 
of  government,  when  Congress  legislates 
upon  the  subject  of  bankruptcy,  it  applies 
the  system  which  it  ordains  to  the  rights 
of  both  debtor  and  creditor,  as  defined  by 
the  laws  of  the  states.  It  could  not  make 
the  results  of  a  law  of  bankruptcy  uniform, 
without  establishing  a  comprehensive  code 
embracing  the  entire  subject-matter  of  civil 
law.  It  is  manifest,  therefore,  that  the  re- 
quirement that  a  statute  of  bankruptcy 
shall  be  uniform  has  no  bearing  on  the  right 
of  dower.  That  is  a  matter  exclusively  for 
state  definition.  See  also  Hanover  Nat. 
Bank  v.  Moyses,  180  U.  S.  181,  190,  40  L. 
ed.  1113,  1120,  22  Sup.  Ct.  Rep.  857. 

2.  It  is  next  urged  that  the  right  of  dower 
belongs  in  the  same  class  as  the  right  of 
exemptions  and  homesteads,  which  are  con- 
fined by  §  0  of  the  bankruptcy  act  to  the 
state  of  the  bankrupt's  domicil.  Their 
similitude  is  very  slight.  Both  are  in  a 
general  way  for  the  protection  of  the  family. 
There,  however,  their  likeness  ceases.  The 
homestead  and  exemptions  are  a  part  of  the 
bankrupt's  estate.  They  are  both  primarily 
to  be  claimed  by  him  and  set  off  to  him. 
Their  selection  from  his  estate  arises  at  the 
time  when  that  estate  is  to  be  appropriated 
to  the  payment  of  the  claims  of  his  credit- 
ors. Dower,  on  the  other  hand,  is  no  part  of 
the  bankrupt's  estate.  The  wife  derives  no 
right  from  him  either  by  grant  or  contract. 
As  the  Supreme  Court  says  in  Randall  v. 
Krieger,  23  Wall.  137,  148,  23  L.  ed.  J 24, 
125,  "it.  is  wholly  given  by  law."  Congress 
has  plenary  power  over  the  subject  of  ex- 
emptions, because  thoy  are  part  of  the 
bankrupt's  estate.  It  may,  as  in  the  present 
law,  adopt  the  exemption  laws  of  the  several 
states,  or  it  may,  as  in  the  act  of  18G7  (act 
March  2,  1807,  chap.  170,  14  Stat,  at  L. 
517),  adopt  local  laws  in  part,  and  supple- 
ment these  with  a  schedule  of  its  own.  Its 
power  to  deal  with  the  subject,  however, 
arises  out  of  the  fact  that  exemptions  are 
a  part  of  the  bankrupt's  estate.  This  con- 
sideration shows  that  the  right  of  dower 
does  not  belong  in  the  same  class.  Again, 
the  right  of  dower  has  nothing  to  do  with 
the  insolvency  of  the  husband.  It  arises 
from  time  to  time  during  the  marriage  re- 
lation as  the  husband  acquires  real  prop- 
erty. If  the  wife  has  not  released  her  right 
of  dower,  it  is  as  much  her  own  private, 
absolute  property  as  if  she  had  acquired  it 
by  purchase.  That  estate  can  no  more  be 
transferred  to  her  husband's  creditors  than 
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any  other  portion  of  her  separate  estate. 
At  the  present  time  in  the  United  States, 
the  wife,  as  to  her  property  riglits,  is  a 
third  person,  and  her  estate  is  no  more  af- 
fected by  the  insolvency  of  her  husband  than 
is  the  property  of  other  third  parties.  In 
our  judgment  it  would  be  beyond  the  consti- 
tutional power  of  Congress  to  provide  that 
in  case  of  bankruptcy  the  dower  rights  of 
the  bankrupt's  wife,  as  defined  by  the  laws 
of  the  several  states,  ceased,  and  the  real 
property  owned  by  him  passed  to  his  trustee 
in  bankruptcy,  discharged  from  such  right 
of  dower.  Bankruptcy  can  only  deal  with 
w^hat  in  law  belongs  to  the  bankrupt.  It  may 
annul  his  acts  and  the  acts  of  his  creditors 
which  interfere  with  the  just  enforcement 
of  its  provisions.  It  cannot,  however,  an- 
nul an  act  of  the  legislature  of  a  state 
which,  previous  to  the  statute  of  bank- 
ruptcy, had  vested  an  estate  in  the  wife  of 
the  bankrupt.  Its  whole  field  of  operation 
is  circumscribed  to  getting  in  the  estate 
which  under  the  law  belongs  to  the  bank- 
rupt, and  distributing  the  same  to  his 
creditors.  It  cannot  reach  out  and  take 
property  which  under  the  law  belongs  to 
the  wife,  and  apply  it  to  the  payment  of 
the  bankrupt's  debts,  any  more  than  it  could 
seize  that  portion  of  her  property  which  she 
acquired  by  purchase  or  devise.  Again,  it 
does  not  follow  that  because  the  right  of 
homestead  and  exemptions  is  confined  in 
most  of  the  states  to  the  domicil  of  the 
claimant,  such  a  restriction  would  be  ap- 
propriate in  regard  to,  dower.  Dower  is  not 
measured  in  value  or  quantity  as  home- 
steads or  exemptions  are.  The  amount  of 
it  is  dependent  solely  iipon  the  amount  of 
real  property  of  which  the  husband  is  seised. 
The  debtor  could  not  be  allowed  homesteads 
and  exemptions  under  the  laws  of  different 
states  w^ithout  securing  a  double  allowance. 
The  right  must  be  restricted  to  the  laws  of 
some  particular  state,  and  the  most  natural 
restriction  is  the  state  of  the  claimant's 
domicil.  Such  considerations,  however,  do 
not  apply  to  dower.  Granting  the  right  in 
real  property  situated  in  different  states 
does  not  duplicate  the  right.  As  already 
mentioned,  it  is  measured  by  the  extent  of 
the  husband's  ownership  of  property,  and 
the  location  of  such  property  is  material 
only  as  the  right  of  dower  is  governed  by 
the  law  of  the  state  in  which  the  land  is 
situated. 

We  are  unable  to  see  how  the  decision  in 
Re  Stevens,  2  Biss.  373,  Fed.  Cas.  No.  13,- 
392,  throws  any  light  on  the  present  case. 
There  the  bankrupt  had  filed  a  petition  in 
bankruptcy  in  the  eastern  district  of  Wis- 
consin. A  part  of  his  estate,  consisting  of 
a  span  of  horses,  harness,  and  waiajon,  while 
temporarily  across  the  state  line  in  Illinois, 
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had  been  seised  on  a  warrant  of  attachment 
The  filing  of  the  petition  in  bankruptcy  had 
the  effect  to  dissolve  this  attachment;  but 
the  creditors  petitioned  the  court  of  bank- 
ruptcy to  allow  the  action  in  Illinois  to 
proceed,  assigning  as  a  reason  that  under 
the  exemption  laws  of  Wisconsin  the  prop- 
erty in  question  would  be  exempt,  while 
under  the  laws  of  Illinois  it  would  not  be. 
The  court  very  properly  held  that  the  bank- 
rupt's right  of  exemption  must  be  de- 
termined by  the  state  of  his  domicil;  th:tt 
the  creditors  could  not  invoke  the  laws  uf 
Illinois,  because  they  granted  less  exeinn- 
tions,  any  more  than  the  bankrupt  ec»u!d 
have  invoked  them  if  they  had  granted 
larger  exemptions,  than  Wisconsin. 

3.  Some  point  is  made  of  the  fact  tliat 
under  the   laws  of   Kansas  the  familv  se- 
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cured  a  liberal  homestead  and  exemptions. 
That  has  nothing  to  do,  however,  with  the 
right  of  dower.  The  right  of  homestead 
and  exemptions  has  existed  in  all  of  the 
states  granting  the  right  of  dower,  and  in 
many  of  them  these  allowances  are  quite 
as  liberal  as  they  are  in  the  state  of  Kan- 
sas. 

4.  That  Mrs.  Thomas  has  an  inchoate 
right  of  dower  in  the  property  in  qmrstion 
under  the  laws  of  Missouri  is  not  contro- 
verted. Such  a  right  is  expressly  secured 
to  her  by  §§  2933  and  2940  of  the  Rcvistd 
Statutes  of  1899  of  that  state  (Anno.  StAt 
1906,  pp.  1690,  1G98),  and  continues  until 
released  by  her  deed  in  the  manner  therein 
specified.  These  statutes  have  been  looked 
upon  with  favor  by  the  highest  court  of 
that  state,  and  so  construed  to  carry  out 
their  manifest  purpose.  Grady  v.  McCorklc, 
57  Mo.  172,  17  Am.  Rep.  67C;  Ellis  v.  Kyg^r, 
1)0  Mo.  606,  3  S.  W.  23;  Davis  v.  Grecn^  102 
Mo.  170,  11  L.R.A.  90,  14  S.  W.  870;  Hall 
V.  Smith,  103  Mo.  289,  16  S.  W.  021 ;  Blev.ns 
v.  Smith,  104  Mo.  683,  13  L.R.A.  441,  16  is. 
W.  213;  Long  v.  Kansas  City  Stock-Yard? 
Co.  107  Mo.  298,  28  Am.  St.  Rep.  413,  17 
S.  W.  056.  The  right  of  dower  in  real  prop- 
erty is  determined  by  the  laws  of  the  state 
in  which  the  property  is  situated.  Story, 
Confl.  L.  §§  424,  428,  445;  Kerr  v.  Moon.  9 
Wheat.  565,  6  L.  ed.  161 ;  Wilson  v.  Cox,  49 
Miss.  538;  Apperson  v.  Bolton,  29  Ark.  418; 
Washburn  v.  Van  Steenwyk,  32  ]Slinn.  330', 

20  N.  W.  324;  Jones  v.  Gcrock,  6:»  X.  C. 
(6  Jones,  Eq.)    190;  Jcnninj^s  v.  Jennings 

21  Ohio  St.  60;  Atkinson  v.  Staigg,  13  R.  1. 
725.  The  highest  court  of  Missouri,  from 
an  early  date,  has  construed  the  statutes  of 
that  state  as  securing  the  right  of  dower  in 
real  property  within  the  state  to  nonresi- 
dents, the  same  as  to  residents.  Stokes  t, 
O'Fallon,  2  Mo.  32.  Suppose  a  luinknipt 
residing  in  Missouri  should  die  seised  of 
real  property  in  Kansas;  would  his  widov, 
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under  the  priviso  of  §  8  of  the  bankruptcy 
act,  be  entitled  to  dower  in  that  property? 
Plainly  not,  because  the  law  of  Kansas  does 
not  grant  dower.  No  more  should  she,  when 
the  situation  is  reversed,  lose  her  right  of 
dower  as  to  real  property  situated  in  Mis- 
souri. That  right  is  fixed  by  the  laws  of 
the  state  in  which  the  property  is  situated. 

It  is  said  by  api)ellee  that  the  right  of 
dower  is  "a  mere  intangible,  inchoate,  con- 
tingent expectancy,  and  not  an  estate  in 
lands,  and  does  not  rise  to  the  dignity  of 
a  vested  right."  That  is  quite  true.  But 
this  has  been  the  quality  of  the  right  at 
all  times,  at  common  law  and  under  statute. 
It  is  precisely  such  a  right  that  is  secured 
by  the  statute  of  Missouri,  and  it  would  be, 
in  our  judgment,  a  perversion  of  judicial 
power  to  make  of  the  inherent  qualities  of 
the  right  a  reason  for  destroying  or  impair- 
ing it. 

It  must  be  conceded,  therefore,  that  the 
right  exists,  unless  it  has  been  taken  away 
by  the  bankruptcy  act.    To  determine  wheth- 
er that  has  happened,  we  ought  to  look  first 
at  the  general  scheme  of  that  statute.    The 
most  conspicuous  feature    of    the    present 
bankruptcy  act  is  a  clear  purpose  to  save  to 
the  bankrupt  and  his  family  every  right  pos- 
sessed by  them  under  the  laws  of  the  sev- 
eral  states,   and   to  grant   to  creditors   no 
property  or  right  which  would  not  have  been 
theirs  if  the  bankruptcy  act  had  not  been 
passed.    The  courts  have  repeatedly  referred 
to  this  as  a  feature  distinguishing  the  pres- 
ent act  from  all  previous  statutes  on  the 
subject.     It  makes  the  law  of  the  several 
.states  the  measure  of  the  rights  to  be  pro- 
tected and  enforced,  both  as  to  the  bank- 
rupt and  his  creditors.     In   defining  what 
shall  pass  to  the  trustee  for  the  benefit  of 
creditors,    it    designates    "property    which, 
prior  to  the  filing  of  the  petition,  the  bank- 
rupt could  by  any  means  have  transferred, 
or  which  might  have  been  levied  upon  and 
sold   under   judicial    ])rocess   against   him." 
By  the  express  provisions  of  the  statute  of 
Missouri,  the  wife's  right  of  dower  does  not 
fall  within  this  language.     It  being  no  part 
of  the  property  which  the  trustee  is  to  ad- 
minister, it  is  difficult  to  understand  how 
the  right  of  dower  can  be  alTeclcd  by  the 
bankruptcy  act;  and  yet  the  whole  puijiose 
of  the  order  now  under  review  is  to  appro- 
priate   to    the     bankrupt's     creditors     the 
widow's  right  of  downr,  by  selling  the  prop- 
erty freed  from  that  right.     But,  again,  the 
present  bankruptcy  act  also  approaches  this 
subject  negatively.     It  points  out  in  §  07 
all  liens,  transfcMS,  and  entates  which  are  to 
be  invalidated  by  the  bankrupt  act.     If  it 
had  been  the  intent  of  the  frnmcrs  of  the 
statute  cither  to  mstrict  or  abolisii  t\u:  right 
of  dowor,  we  sliould  have  found  the  provi- 
26  L.R.A.(N.S.) 


sion  designed  to  accomplish  that  purpose 
in  this  section.  It  is  not  there.  On  the  con- 
trary, a  most  scrupulous  care  is  evinced 
throughout  the  section  to  save  all  rights  and 
liens  obtained  in  good  faith  from  the  bank- 
rupt. If  rights  resting  wholly  upon  private 
negotiation  are  safe,  can  any  reason  be 
assigned  why  a  right  created  by  statute  in 
furtherance  of  the  public  policy  of  a  state 
should  not  also  be  secure? 

In  the  light  of  these  general  considera- 
tions, let  us  approach  §  8  of  the  bankruptcy 
act,  which,  according  to  appellee,  destroys 
Mrs.  Thomas's  right  of  dower.  In  our  judg- 
ment that  right  is  safe  upon  either  of  four 
grounds : 

(a)  The  principal  clause  of  §  8  deals 
with  the  contingency  of  the  death  of  the 
bankrupt  during  the  2M3ndency  of  the  pro- 
ceedings in  bankruptcy.  By  a  cardinal  rule 
of  interpretation,  a  proviso  does  not  extend 
beyond  the  scope  of  the  principal  clause  of 
the  statute.  The  entire  language  and  pur- 
pose of  the  section  clearly  indicates  to  our 
minds  that  this  rule  of  interpretation  should 
be  applied  in  ascertaining  its  meaning.  It 
relates  only  to  estates  in  which  the  bank- 
rupt dies  during  the  pendency  of  the  pro- 
ceeding. This  is  not  only  the  general  sub- 
ject-matter of  the  section,  but  is  also  clear- 
ly pointed  out  in  the  proviso  itself  as  the 
contingency  intended  to  bo  covered  by  it. 
"In  case  of  death"  are  the  first  words  of 
the  proviso,  and  those  words  qualify  all  its 
other  provisions.  Such  being  the  scope  of 
the  section,  the  estate  here  involved  can  be 
in  no  way  afTected  by  it,  for  the  bankrupt  is 
still  alive. 

(b)  It  was  manifestly  the  belief  of  Con- 
gress that,  in  the  absence  of  §  8,  the  bank- 
ruptcy proceeding  would  abate  in  case  of 
the  bankrupt's  death.  The  property  of  the 
estate  would  in  that  event  pass  to  the  per- 
sonal representatives  of  the  bankrupt,  to  be 
administered  according  to  local  laws.  In 
such  a  contingency,  the  widow's  right  of 
dower  in  real  property,  and  the  allowances 
to  the  family  out  of  the  personal  estate, 
would  be  complete,  would  become  immedi* 
ately  vested,  and  would  take  priority  over 
the  rights  of  creditors.  Section  8  prevents 
the  proceeding  in  bankruptcy  from  abating; 
but,  by  the  proviso,  Cungnss  intended  to 
save  to  the  widow  and  children  all  that  they 
would  have  obtained  in  case  of  its  abate- 
ment. It  cannot  be  denied  that,  if  the  pres- 
ent bankruptcy  proceeding  were  to  abate, 
Mrs.  Thomas's  right  of  dower  in  real  prop- 
erty in  Missouri  would  be  complete. 

(c)  The  proviso  may  be  interpreted  as 
having  been  used  simply  out  of  an  abun- 
dance of  caution.  If  that  be  its  effect,  it 
leaves  all  rights  precisely  as  they  would 
have  been  if  the  proviso  had  been  omitted. 
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It  neither  enlarges  nor  restricts  those  rights, 
but  simply  saves  them.     That  is  the  inter- 
pretation which  was  put  upon  the  language 
by  the  majority  of  this  court  in  the  case  of 
Re  McKenzie,  73  C.  C.  A.  483,  142  Fed.  383. 
If  we  adopt  that  interpretation,  it  leaves  the 
right  of  dower  just  as  it  stood  under  the 
laws  of  the  several  states.     The  fact  that 
the  proviso  is  restricted  by  the  clause  "fixed 
by  the  laws  of  the  state  of  the  bankrupt's 
residence"  would  be  immaterial.    The  entire 
proviso  being  used  only  out  of  an  abundance 
of  caution,  the  fact  that  its  language  is  not 
as  comprehensive  as  the  right  to  which  it 
refers  would  not  restrict  the  right,  because 
the  intended  effect  of  the  proviso  is  sim- 
ply to  preserve  rights  as  already  existing. 
To  say  that  the  proviso  was  used  for  the 
purpose  of  removing  a  possible  doubt  as  to 
whether  existing  rights  were  not  to  be  af- 
fected by  §  8,  and  yet  hold  that,  because  its 
language  is  narrow,  the  rights  to  which  it 
refers  are  narrowed,  is  to  deny  in  the  con- 
clusion  what   is   assumed   in    the   premise, 
namely,  that  the  proviso  is  used  out  of  an 
abundance  of  caution,  and  not  for  the  pur- 
pose of  affecting  existing  rights.    It  was  ex- 
pressly decided  in  Porter  v.  Lazear,  109  U. 
8.  84,  27  L.  ed.  865,  3  Sup.   Ct.   Rep.  58, 
that  the  omission  from  a  bankruptcy  act  of 
any   provision   saving   the   right   of   dower 
"does  not  enlarge  the  effect  of  the  assign- 
ment, or  of  the  sale  in  bankruptcy,  so  as 
to  include  lawful  rights  which  belong,  not 
to  the  husband,  but  to  his  wife."     It  was 
further  decided  that  the  proviso  in  the  act 
of  1841,  saving  the  right  of  dower,  was  "a 
mere  declaration,  inserted  for  greater  cau- 
tion."     See    also    Hanover    Nat.    Bank    v. 
Moyses,  186  U.  S.  181,  190,  46  L.  ed.  1113, 
1120,  22  Sup.  Ct.  Rep.  857.    If  we  adopt  the 
interpretation  of   §   8   here  outlined,   there 
is    no    room    for    a    contention    that    Mrs. 
Thomas's  right  of  dower  does  not  exist  as 
defined  by  the  laws  of  Missouri. 

(d)  At  the  time  the  bankruptcy  act  was 
passed,  there  were  nine  states  of  the  Union, 
namely,  Connecticut,  Georgia,  Mississippi, 
North  Carolina,  Tennessee,  Vermont,  New 
Hampshire,  Delaware,  and  Florida,  in  which 
the  right  of  dower  applied,  not  to  real 
property  of  which  the  husband  was  seised 
during  the  coverture,  but  only  to  such  real 
property  as  he  was  seised  of  at  the  time  of 
his  death.  There  were  also  in  force  in  many 
states  statutes  giving  to  the  wife  a  right 
in  the  nature  of  dower  in  all  personal  prop- 
erty owned  by  the  husband  at  the  time  of  his 
death.  In  all  of  these  states,  if  a  bankrupt 
husband  died  while  his  proceedings  were 
pending,  it  might  very  well  have  been  con- 
tended that  the  wife's  right  of  dower  in  his 
estate  did  not  exist,  because  the  legal  title 
and  possession  of  his  property  would  have 
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passed  to  his  trustee.     It  was  the  view  of 
Judge  Adams  in  the  McKenzie   Case  that 
the  proviso  of  §  8  was  intended  to  preveni 
such  a  result.     That  interpretation  receives 
strong   support    from    the   foregoing   facta. 
We  recognize,  of  course,  that  Congress  teuld 
not,  in  the  bankruptcy  act,  enlarge  the  right 
of    dower    as    defined    by    the    laws   of   the 
several  states;  and  if  the  right  as  thus  de- 
fined was  restricted  to  property  of  which 
the  husband  was  possessed  at  the  time  of  his 
death,  Congress  could  not  give  the  right  to 
property  not  so  situated.    But>  on  the  other 
hand,  the  bankrupt  is  dispossessed  of  hi^ 
property  by  virtue  of  the  bankruptcy  act, 
and  it  was  competent  for  Congress  to  define 
and  restrict  the  force  and  effect  of  that  act. 
The   trustee   in  bankruptcy   holds   for   the 
benefit    of   the    bankrupt,    as   well    as    his 
creditors,   and   it  was  competent  for   Con- 
gress to  declare  that  the  title  passing  to  him 
under  its  act  should  not  impair  the  right  of 
dower  as  granted  by  the  laws  of  the  several 
states.     This   would   be    in    harmony    witli 
the  general  scheme   of   the  act  to   give  to 
the  creditors  only  that  which  would  have 
belonged  to  them  if  the  bankruptcy  act  had 
not  been  passed,  and  to  save  to  the  bank- 
rupt and  his  family  everything  that  would 
liave  belonged  to  them  as  against  the  credit- 
ors in  the  absence  of  the  bankruptcy  act 
If  this  be  the  correct  interpretation  of  the 
proviso,  Mrs.  Thomas's  right  of  dower  is 
safe  upon  two  grounds:   (1)  The  entire  pur- 
pose of  the  proviso  being  to  preserve  the 
right  as  defined  by  the  laws  of  the  several 
states,    that    purpose    should    control,    and 
the  last  clause  should  not  be  seised  upon 
to  defeat  it.     (2)  The  proviso  was  intended 
to  apply  only  to  those  states  in  which  the 
right  of  dower  is  restricted  to  property  of 
which  the  husband  is  seised  at  the  time  of 
death.    Missouri  is  not  in  that  class,  as  the 
widow's  right  of  dower  there  extends  to  all 
property  owned  by  the  husband  during  the 
coverture.    Therefore  the  proviso,  under  the 
view  of  its  meaning  which  we  are  now  con- 
sidering, could  have  no  effect  upon  real  prop- 
erty in  that  state. 

The  proviso  deals  with  two  classes  of 
rights:  Firsts  the  widow's  right  of  dower 
in  real  property;  second,  the  allowances  to 
the  family  out  of  the  personal  estate.  This 
second  class  of  rights  is  necessarily  fixed 
by  the  laws  of  the  state  of  the  bankrupt's 
residence,  for  general  rights  in  |)ersonal 
property  follow  the  person  of  the  owner  and 
are  determined  by  the  laws  of  the  state  of 
his  residence.  The  framcr  of  the  proviso 
used,  in  its  Inst  clause,  language  which  was 
entirely  appropriate  to  the  allowances,  and 
in  part  appropriate  as  to  the  right  of  dower. 
Havin<7  jn  mind  several  classes  of  rights,  he 
made  the  not  uncommon  mistake  of  using 
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language  wliich  was  not  quite  comprehensive 
enough  to  cover  all  those  rights  under  all 
conditions.  If  the  proviso  was  a  grant  of 
rights,  there  would  be  reason  in  restricting 
the  rights  to  its  language;  but,  being  in- 
tended to  protect  existing  rights,  it  ought 
not  to  be  given  an  interpretation  which 
would  destroy  any  part  of  those  rights. 

Real  property  is  now,  especially  in  the 
West,  almost  as  much  an  article  of  trade  as 
personal  property.  For  this  reason  the 
right  of  dower,  which  used  to  be  favored, 
has  of  late  become  odious.  Courts,  however, 
cannot  allow  the  odiousness  of  the  right  to 
lead  them  to  adopt  a  strained  construction 
of  a  statute,  for  the  purpose  of  abating  what 
may  possibly  be  regarded  as  a  commercial 
nuisance.  These  are  considerations  for  the 
legislature  alone. 

The  case  was  disposed  of  in  the  trial  court 
upon  cross  bill  and  answer,  without  the  in- 
troduction of  evidence.  The  only  questions 
raised  were  questions  of  law.  It  must  have 
been  held  that  the  wife  of  a  resident  of 
Kansas  was  not  entitled  to  an  estate  of 
dower  in  real  property  situated  in  Missouri. 
We  think  that  construction  was  wrong.  But, 
if  the  interpretation  which  we  have  indi- 
cated should  be  accepted,  it  would  not  fol- 
low that  Mrs.  Thomas  would  be  entitled  to 
an  estate  of  dower  in  the  property  here  in- 
volved. If  the  averments  of  the  original 
petition  are  true.  Mr.  Thomas  held  the 
property  in  trust  for  the  corporation,  and  in 
that  case  his  wife  would  not  be  entitled  to 
dower  rights  therein. 

The  decree  should  he  reversed,  and  the 
trial  court  directed  to  proceed  jn  accord- 
ance with  the  views  expressed  in  this  opin- 
ion.   It  is  so  ordered. 

'    Rlner,  District  Judge,  dissents. 


PENNSYLVANIA    SUPREMK    COUUT. 

CLYDE  COAL  COMPANY,  Appt., 

V. 

PITTSBURGH  &  LAKE  ERIE  RAILROAD 

COMPANY. 

(220  Pa.  301,  75  Atl.  590.) 

Damages  ^  breach  of  contract  —  lost 
profits. 

Breach  by  a  railroad  company  of  its  con- 
tract to  furnish  cars  to  a  coal  miner  will 
not  render  it  liable  for  profits  which  the 
miner  lost  because  of  i liability  to  deliver 
coal  under  a  contract  which  he  secured  aft- 
er the  contract  with  the  railroad  company 
was  executed,  although  the  railroad  com- 
pany knew  of  it  at  the  time  of  its  breach, 
since  such  profits  were  not  in  contempla- 
26  L.R.A.(N.S.) 


tJon  of  the  parties  when  the  contract  was 
made, 

^  (January  3,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  No.  1  for 
Allegheny  County  in  its  favor  for  a  less  sum 
than  was  demanded  in  an  action  brought  to 
recover  damages  for  alleged  breach  of  con- 
tract to  furnish  cars  for  the  transportation 
of  coal.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  M.  Hosack,  M.  J. 
Ilosack,  and  Patterson,  Sterrett,  &  Acti- 
eson,  for  appellant: 

The  plaintiff  was  entitled  to  recover  the 
profits  which  it  would  certainly  have  made 
from  its  contract  with  the  Pittsburg  Coal 
Company. 

Wilson  V.  Wernwag,  217  Pa.  82,  60  Atl. 
242,  10  A.  &  £.  Ann.  Cas.  649;  Hitchcock 
V.  Supreme  Tent,  K.  M.  100  Mich.  40,  43 
Am.  St.  Rep.  423,  68  N.  W.  040;  Imperial 
Coal  Co.  V.  Port  Royal  Coal  Co.  138  Pa.  46, 
20  Atl.  937 ;  Puritan  Coke  Co.  v.  Clark,  204 
Pa.  556,  64  Atl.  350. 

Mr.  George  E.  Shaw  for  appellee. 

Mcstrezat,  J.,  delivered  the  opinion  of 
the  court; 

In  1903,  and  prior  thereto,  the  plaintiff 
company  was  the  owner  of  about  1,000  acres 
of  coal  situate  on  the  Monongahela  river,  in 

Note,  ^  Loss  of  profits  because  of  ina^ 
hility  of  shipper  to  fulfil  contract  for 
sale  of  goods  as  element  of  damages 
for  carrier's  breach  of  contract  to 
furnish  cars* 

The  question  whether  a  shipper  who,  be- 
caiise  of  a  carrier's  breach  of  contract  to 
furnish  cars,  has  been  prevented  from  ful- 
filling his  contract  with  a  third  person  for 
the  sale  and  delivery  of  goods,  may  recover, 
as  an  element  of  damages,  the  profits  he 
would  have  made  but  for  the  carrier's 
breach,  depends  upon  the  further  question 
whether  it  was  within  the  contemplation  of 
the  parties  at  the  time  that  the  contract 
with  the  railroad  was  entered  into,  that 'in 
case  of  breach  such  profits  would  be  lost; 
the  courts  being  agreed  that,  if  the  loss  was 
within  the  contemplation  of  the  parties  at 
that  time,  it  may  be  recovered. 

Thus,  in  Baxley  v.  Tallassee  &  M.  R.  Co. 
128  Ala.  183,  29  So.  451,  it  was  recognized 
that  if,  at  the  time  a  railroad  company  en- 
tered into  a  contract  with  a  person  to  fur- 
nish him  cars  for  the  delivery  of  ties,  it  had 
notice  that  such  person  had  made  a  contract 
for  the  sale  and  delivery  of  such  tics  and 
that  such  contract  was  in  contemplation 
and,  before  default  in  supplying  the  cars, 
had  notice  that  the  contemplated  contract 
had  been  entered  into  such  railroad  com- 
pany would  be  liable  in  damages  for  the 
profit  the  owner  of  the  ties  would  have  made 
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the  Fifth  Pool,  near  Fredericktown,  Wash- 
in^^on  county.  The  plaintifT  was  operating 
the  coal  with  a  fully  equipped  mine  in  3903, 
and  had  a  capacity  for  mining  and  shipping 
];200  tons  per  day.  The  mine  was  not 
located  upon  the  line  of  any  railroad,  and 
the  plaintiff  had  to  rely  entirely  upon  water 
transportation  for  shipping  its  coal.  During 
a  period  of  about  six  months  in  each  year, 
the  plaintiff  was  unable,  by  rcnson  of  the 
low  stage  of  water,  to  ship  coal  from  Pitts- 
burg to  points  south  along  the  Ohio  river, 
but  could  ship  its  coal  in  barges  and  flats 
on  the  Monongahela  river,  from  the  mine  to 
Bunola,  a  village  situate  in  the  Third  Pool 
of  the  Monongahela  river  on  the  Pittsburg, 
McKcesport  &  Yonghiogheny  Railroad, 
which  is  operated  by  the  defendant  company. 
Desiring  to  ship  coal  to  various  places  in 
Pennsylvania,  Ohio,  and  other  states,  which 
it  could  not  reach  by  water  transportation, 
and  also  wishing  to  have  facilities  for  ship- 
ping its  coal  by  roalroad,  the  plaintiff  com- 
pany in  January,  1C03,  entered  into  a  verbal 


contract  with  the  defendant  railroad  com- 
pany, by  which  it  was  agreed  that,  if  the 
plaintiff  erected  a  hoist  at  Bunola,  by  means 
of  which,  after  having  transported  its  coal 
in  barges  and  flats  on  the  Monongahela 
river  from  Fredericktown  to  Bunola,  it 
would  transfer  the  same  to  the  defendant's 
cars,  the  plaintiff  should  receive  cars  for 
the  shipment  of  its  coal,  and  in  the  matter 
of  car  service  it  should  be  treated  the  same 
as  a  coal  mine  located  directly  upon  the  line 
of  the  defendant's  railroad.  Relying  upon 
the  performance  of  the  contract  by  the  de- 
fendant, the  plaintiff,  in  February,  1903, 
leased  a  strip  of  land  at  Bunola  for  a  period 
of  three  years,  together  with  the  use  of  a 
railroad  siding  for  cars  in  which  its  coal 
was  to  be  loaded  for  shipment.  Tlie  plain- 
tiff company  also  erected  a  hoist  at  Bunola 
for  the  purpose  of  lifting  its  coal  out  of 
the  boats  and  placing  it  on  board  the  cars 
to  be  furnished  by  the  defendant  company. 
The  construction  of  the  hoist  was  finished 
about  May  2,  1903,  and  the  defendant  com- 


by  carrying  out  the  contract  for  the  sale  of 
tlic  ties,  had  he  not  been  prevented  from  so 
doing  by  the  failure  to  furnish  cars. 

To  tlie  same  effect  is  Gulf,  C.  &  R.  F.  R 
Co.  V.  Ilodge  (Tex.  Civ.  App.)  39  S.  W. 
JiSO,  where  a  railroad  company,  contrary  to 
its  ngrocmcnt,  refused  to  furnish  cars  for 
tlie  shipment  of  grain,  when  it  had  notice 
nt  the  time  the  contract  was  entered  into 
that  such  grain  had  been  sold. 

This  was  also  the  effect  of  the  decision  in 
Gulf,  C.  k  S.  F.  R.  Co.  V.  Martin  (Tex.  Civ. 
App.)  28  S.  W.  676,  where  it  was  held  that 
the  measJirc  of  diuiin;;ca  for  breach  of  con- 
tract to  furnish  cars  for  the  shipment  of 
cattle,  when  it  appeared  that  the  cattle  had 
already  been  sold,  and  that  the  railroad 
company  had  notice  of  the  sale,  is  the  dif- 
ference *  between  the  market  value  of  the 
cattle  at  the  time  and  place  at  wliicli  tliey 
were  to  be  shipped  and  tlie  amount  for 
which  they  had  been  contracted  to  be  sold. 
In  this  case  it  appeared  that  the  buyer  was 
to  pay  the  freight. 

In  Bigelow  v.  Chicago,  B.  &  N.  R.  Co. 
104  Wis.  ]09,  80  N.  W.  95,  where,  because 
of  ^he  refusal  of  the  road  on  which  the  ice 
house  was  located  to  switch  cars,  a  rail- 
road company  was  unable  to  keep  its  agree- 
ment to  furnish  cars  for  the  sliipnient  of 
ice  which,  in  reliance  upon  such  agreement 
and  with  notice  to  the  company,  had  been 
sold  to  a  third  party,  it  was  held  that  the 
measure  of  damages  recoverable  was  the 
contract  price,  less  the  expense  of  loading 
and  any  other  expense  accompanying  the 
shipping,  and  what  might  have  been  ob- 
tained for  the  ice  by  sale  to  otlicr  parties. 
The  court  in  this  case  also  recognized  that, 
if  no  sale  could  be  effected  to  a  third  party, 
the  owner  of  the  ice  could  not  recover  for 
the  loss  he  might  have  avoided  by  hauling 
the  ice  by  team  or  otherwise  to  the  defend- 
ant railroad  company's  road, 
20  L.R.A.(N.S.) 


So,  in  International  &  G.  N.  R.  0>.  ▼. 
Startz  (Tex.  Civ.  App.)  33  S.  W.  575,  it 
was  held  that,  where  a  railroad  company,  in 
breach  of  its  agreement^  fails  to  furnish 
cars  within  a  certain  time  for  the  shipment 
of  cattle,  resulting  in  their  depreciation, 
the  measure  of  damages  recoverable  by  the 
shipper,  if  the  railroad  had  notice  of  a  con- 
tract for  their  delivery  on  a  certain  day,  U 
the  difference  between  the  contract  price  at 
their  destination  and  their  market  value 
in  their  damaged  condition  at  the  point  of 
shipment,  less  the  freight;  but  if  the  rail- 
road company  was  not  notified  of  the  con- 
tract, the  damages  are  the  difference  in 
value  of  the  cattle  in  their  damaged  condi- 
tion and  their  market  value  at  their  destina- 
tion. It  was  also  charged  in  this  case  that, 
if  the  owner  refused  to  have  the  cattle 
shipped  because  they  would  not  reach  their 
destination  at  the  time  agreed  upon,  and 
they  depreciated  after  he  took  charge  of 
them,  or  could  have  done  so,  in  estimating 
the  market  value  at  the  point  of  shipment, 
for  the  purpose  of  arriving  at  the  damages, 
the  cattle  should  be  taken  in  their  undam- 
aged condition. 

In  Houston  &  T.  C.  R.  Co.  v.  Hill,  70 
Tex.  51,  7  S.  W.  659,  it  was  held  that,  for 
the  breach  of  agreement  to  furnish  trans- 
portation ©f  excursionists  at  certain  rates, 
a  railroad  company  is  liable  to  one  who  sjold 
a  certain  number  of  tickets  to  a  third  per- 
son at  an  advanced  rate,  for  the  profit  he 
would  have  made,  as  well  as  the  profit  de- 
rived from  the  tickets  he  would  with  rea- 
sonable certainty  have  sold  to  others,  less 
the  expenses  he  would  have  incurred  in  exe> 
cuting  his  enterprise. 

A  case  closely  related  to  the  above,  but 
not  strictly  in  point,  is  Midland  Valley  R. 
Co.  V.  Hoffman  Coal  Co.  91  Ark.  180,  120 
S.  W.  380,  where  the  net  profits  of  opeiat- 
ing  a  coal  mine,  as  damages  for  a  breach  of 
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pany  furnished  six  cars  on  the  Biinnla  sid- 
ing to  the  plaiutitf  for  transportinjj^  it?  coal, 
but  thereafter  declined  and  refused  to  fur- 
nish any  more  cars.  The  plaintiff  then 
brought  this  action  to  recover  damages  for 
the  breach  of  the  contract. 

The  defendant  company  denies  that  it 
entered  into  any  contract  or  agreement  to 
furnish  cars  to  the  plaintiff  company  at 
Bunola.  On  the  trial  of  the  cause  this  was 
the  only  question  submitted  to  the  jury, 
which  found  in  favor  of  the  plaintiff.  This 
finding  established  the  existence  of  the  con- 
tract as  alleged  by  the  plaintiff.  The  trial 
judge  instructed  the  jury  that,  if  there  was 
a  contract,  the  measure  of  damages  would 
be  ''the  cost  of  this  hoist  less  its  value  as 
dismantled  and  sold,  and  tlie  rental  loss,'' 
which,  it  was  agreed,  was  $5,007.38.  The 
plaintiff  claims  that  the  court  erred  as  to 
the  measure  of  daninges,  and  that  question 
is  raised  in  the  assignments  which  allege 
error  in  sustaining  the  objection  to  certain 
ofTers  of  evidence  made  by  the  plaintiff  on 
the  trial. 

In  the  statement,  the  plaintiff  company 


avers  that,  relying  upon  its  contract  with 
the  defendant,  it,  on  or  about  April  2,  1903, 
entered  into  a  written  agreement  with  the 
Pittsburg  Coal  Company,  by  which  the 
plaintiff  agreed  to  ship  to  the  coal  company 
all  the  1^-inch  coal  it  could  load  from 
barges  at  the  hoist  at  Bunola,  from  the  date 
of  the  contract  to  September  30,  1903,  at  the 
price  of  $1.47  per  ton;  and  further  that, 
should  the  plaintiff  be  able  to  load  any  lake 
coal  after  September  30th  and  up  to  the 
close  of  the  season  of  lake  navigation  for  the 
year  3903,  all  coal  that  it  should  be  able  to 
so  load  should  be  shipped  at  the  above  price. 
The  coal  company  agreed  to  take  500  tons 
of  coal  per  day.  In  view  of  this  contract, 
it  is  averred  the  plaintiff  increased  the  force 
of  its  mine,  made  changes  in  the  mine  equip- 
ment, and  expended  considerable  money  in 
preparing  to  mine  and  handle  the  coal  re- 
quired by  its  contract  with  the  Pittsburg 
Company.  The  statement  avers  that,  by 
reason  of  defendants'  refusal  to  furnish  the 
cars  for  transportating  the  coal  to  its  des- 
tination, the  plaintiff  lost  G2  cents  per  ton 
profit  on  each  ton  of  coal  which  it  sold  to 


a  contract  to  furnish  cars  for  the  shipment 
of  cnal,  were  held  to  have  been  fairly  in 
contemplation  of  the  parties.  In  this  case 
it  appeared  that  the  operator  of  the  mine 
was  bound  not  to  enter  into  a  contract  with 
another  railroad  for  shipment  of  the  coal, 
and  that  the  railroad  company  knew  that 
cei  t-ain  fixed  charges  had  to  be  met,  wheth- 
er the  mine  was  running  or  was  idle;  that 
the  practical  way  to  mine  the  coal  was,  at 
the  close  of  each  day's  work,  to  haul  the  coal 
away,  it  not  being  practical  to  store  it. 

It  will  be  noticed  that,  though  the  rail- 
road company  in  Clyde  Coal  Co  v.  Pitts- 
iiUKGH  &  L.  £.  R.  Co.,  at  the  time  of  the 
contract  with  the  shipper  for  the  fumish- 
\n(r  of  cars,  did  not  know  that  a  contract 
between  the  shipper  and  a  third  person  for 
the  sale  of  the  coal  had  been  made  or  was 
in  contemplation,  yet  it  did  know  at  the 
time  of  the  breach  that  such  contract  of 
sale  had  been  entered  into.  No  other  case 
within  the  scope  of  this  note  has  been  found, 
which  presents  a  similar  state  of  facts.  If, 
however,  it  is  true  that  a  railroad  cannot  be 
held  liable  for  lost  profits  on  a  breach  of 
agreement  to  furnish  cars,  although  the  com- 
pany knew  at  the  time  of  the  breach,  but 
not  at  the  time  tin;  ngrocmont  was  entered 
into,  that  the  shipper  had  entered  into  a  con- 
tract for  the  delivery  of  the  goods  to  bt.* 
carried,  it  would  naturally  follow  that  the 
railroad  company  cannot  be  liable  where  at 
no  time  it  had  notice  thnt  such  contract  had 
been  entered  into.  See  International  &  0. 
N.  R.  Co.  V.  Rtartz,  supra. 

Whether  this  was  the  case  in  Missouri, 
K.  &  T.  R.  Vo.  v.  Withcrapof.n  (T<!X.  Civ. 
App.)  38  S.  W.  833,  does  not  appear,  it  b«- 
ing  held  that,  for  the  refusnl  of  a  railroad 
company,  contrary  to  njrreeinent,  to  trans- 
port grain  which  was  afterwards  sold  to  a 
dealer,  the  measure  of  damages  recoverable 
20  L.R.A.(N.S.) 


is  the  difference  between  the  market  value 
of  the  grain  at  the  place  of  destination  at 
the  time  it  should  have  arrived  there,  and 
its  value  at  the  place  of  shipment,  less  the 
cost  of  carriage,  and  not  the  difference  be- 
tween the  contract  price  and  what  it  was 
actually  sold  for.  Upon  this  case  coming 
before  the  court  again,  in  18  Tex.  Civ.  App. 
615,  45  S.  W.  424,  it  was  found  that  the 
market  value  of  the  grain  at  the  place  of 
destination  was  much  greater  than  the  con- 
tract price,  and,  since  a  shipper  should  not 
be  allowed  to  recover  more  than  his  profits 
would  have  been  under  the  contract,  it  was 
held  that  the  true  measure  of  damages  was 
the  difference  between  the  contract  price  and 
the  value  of  the  grain  at  the  point  of  ship- 
ment. 

Where  a  shipper  of  corn  loses  profits  he 
would  have  made  under  a  contract,  if  the 
railroad  company  had  not  broken  its  con- 
tract to  furnish  cars,  such  shipper  cannot 
recover  for  both  profits  lost  and  cx[)en8es 
incurred  upon  the  contract.  Gulf,  C.  &.  S. 
F.  R.  Co.  v.  Hodge,  10  Tex.  Civ.  App.  613. 
30  S.  W.  829. 

The  general  principles  governing  the  right 
to  recover  for  loss  of  profits  for  breach  of 
contract,  with  many  specific  applications, 
are  treated  in  a  note  to  Wells  v.  National 
Life  Asso.  63  L.R.A.  34;  and  other  notes 
covering  concrete  phases  of  the  general  sub- 
ject are  referred  to  in  the  Index  to  Notes, 
i-24  L.R.A.(N.S.),  Damages,  §   17. 

The  duty  of  a  carrier  to  furnish  cars  in- 
dependently of  contract  is  discussed  in  a 
subiect  note  to  Houston,  E.  &  W.  T.  R.  Co. 
V.  Campbell,  43  L.B.A.  22.'),  and  a  case  note 
to  I)i  Giorgio  Importing  &  S.  R.  Co.  v.  Penn- 
sylvania R.  Co.  8  L.R.A.(N.S.)  109,  which 
notes  also  include  ca»es  dealing  with  the 
damages  recoverable  in  case  of  breach  of 
such  duty. 
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the  Pittsburg  Company  and  which  it  was 
prepared  to  ship  and  deliver  to  that  com- 
pany in  its  proportion  of  cars  which  the  de- 
fendant had  agreed  to  furnish  it.  The  aggre- 
gate amount  of  the  loss  is  averred  in  the 
statement,  which  the  plaintiff  claims  is,  in 
addition  to  the  cost  of  the  hoist  and  rental, 
the  measure  of  its  damages  in  this  case. 

As  stated  by  the  learned  counsel  for  the 
appellant,  the  sole  question  to  be  determined 
is  whether  or  not  the  plaintiflT  was  entitled 
to  recover  the  profits  which  it  would  have 
made  from  its  contract  with  the  Pittsburg 
Coal  Company.  This  question  is  raised  by 
the  fifth  assignment,  in  which  it  is  alleged 
that  the  court  erred  in  excluding  the  plain- 
tifTs  offer  of  evidence.  That  offer  was  to 
show  that  the  plaintiff  had  entered  into  the 
contract  with  the  Pittsburg  Company  as  set 
out  in  the  statement;  that  the  defendant 
had  a  sufficient  supply  of  cars  to  give  to  the 
plaintiff  company  40  per  cent  of  the  capacity 
of  its  hoist,  and  would  have  enabled  the 
plaintiff  to  have  delivered  about  240  tons 
per  day,  which  would  have  earned  a  profit 
of  62  per  cent  per  ton  above  the  cost  of 
producing  and  loading  the  coal  at  Bunola 
siding;  that,  as  a  result  of  the  breach  of 
the  contract,  the  plaintiff  was  unable  to 
make  the  delivery  provided  for  in  the  con- 
tract with  the  Pittsburg  Company,  and  lost 
the  profits  which  would  certainly  have  been 
made  by  such  delivery. 

The  facts  of  the  cnse  at  bar  bring  it  with- 
in the  class  of  cases  in  our  own  and  other 
jurisdictions  in  which  it  is  held  that  profits 
arising  from  a  subsequent  contract,  which 
though  made  on  the  faith  of  the  original  con- 
tract and  capable  of  definite  ascertainment, 
ape  not  recoverable  in  an  action  for  the  breach 
of  the  original  contract.  The  general  rule 
is  well  stated  in  the  leoding  English  case 
(Hadley  v.  Baxendale,  9  Exch.  341,  s.  c.  5 
Eng.  Rul.  Cas.  502),  where  it  is  held  that 
"the  amount  of  damages  recoverable  from 
a  carrier  is  such  as  would  naturally  result 
from  the  breach  of  the  contract,  whether 
as  the  ordinary  consequence  of  such  a  breach, 
or  as  a  consequence  which  may,  under  the 
circumstances,  l>e  presumed  to  have  been  in 
the  contemplation  of  both  parties  at  the 
time  they  made  the  contract,  as  the  probable 
result  of  the  breach  of  it."  This  case  is 
cited,  and  the  rule  is  approved,  in  our  own 
cases  of  Fleming  v.  Beck,  48  Pa.  309,  and 
Wolf  V.  Studehaker,  05  Pa.  459.  The  same 
doctrine  is  announced  by  Strong,  J.,  in 
Adams  Exp.  Co.  v.  Egbert,  30  Pn.  360, 
364,  78  Am.  Dec.  382,  wherein  it  is  said: 
"It  is  doubtless  true  that,  in  all  actions  for 
the  breach  of  a  contract,  the  loss  or  injury 
for  which  damages  are  sought  to  be  recov- 
ered must  be  a  proximate  sequence  of  the 
breach.  A  remote  or  possible  loss  is  not 
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sufficient  ground  for  compensation.  Tlicre 
is  no  .measure  for  these  losses  which  hav? 
no  direct  and  necessary  connection  with  the 
stipulations  of  the  contract,  or 'which  are 
dependent  upon  contingencies  other  than  tlic 
performance  of  the  contract,  and  which  are 
therefore  incapable  of  being  estimated.  With 
no  certainty  can  it  be  said  that  such  losses 
are  attributable  to  the  wrongful  act  or  omis- 
sion of  him  who  has  violated  his  engage- 
ment. But,  on  the  other  hand,  the  loss  of 
profits  or  advantages  which  must  have  re- 
sulted from  a  fulfilment  of  the  contract 
may  be  compensated  in  damages,  when  they 
are  the  direct  and  immediate  fruits  of  the 
contract,  and  must  therefore  have  been  stip- 
ulated for,  and  have  been  in  the  contempla- 
tion of  the  parties  when  it  was  made^" 

The  leading  American  case  on  the  subject 
is  Masterton  v.  Brooklyn,  7  Hill,  61,  68,  42 
Am.  Dec.  38.  It  is  there  held  that  the 
measure  of  damages  for  a  breach  of  an 
executory  contract  includes  loss  of  profits 
growing  immediately  out  of  the  contract, 
which  would  have  been  realized  from  its 
full  performance,  but  not  loss  of  profits  or 
other  damages  arising  out  of  collateral 
undertakings  entered  into  on  the  faith  of 
the  contract.  Nelson,  Ch.  J.,  delivering  the 
opinion  of  the  court,  says,  inter  alia:  **It 
has  accordingly  been  held  that  the  loss  of 
any  speculation  or  enterprise  in  whicli  a 
party  may  have  embarked,  relying  on  the 
proceeds  to  be  derived  from  the  fulfilment 
of  an  existing  contract,  constitutes  no  part 
of  the  damages  to  be  recovered  in  case  of 
breach.''  The  chief  justice  shows  by  a  quo- 
tation from  Pothier  that  the  same  rule  ob- 
tains in  the  civil  law.  The  case  is  cited 
and  approved  in  Massachusetts  in  Fox  v. 
Harding,  7  Cush.  516,  523,  where  it  is  held 
that,  in  an  action  for  the  breach  of  a  special 
contract,  the  plaintiff  may  recover  as  part 
of  his  damages  such  profits  as  would  hnve 
accrued  to  him  from  the  contract  itself,  if 
it  had  been  performed,  but  not  those  which 
he  would  have  realized  from  other  contracts 
entered  into  for  the  purpose  of  fulfilling 
such  special  contract.  Bigelow,  J.,  deliver- 
ing the  opinion  of  the  court,  says:  "If  the 
plaintiffs  had  offered  to  prove,  in  addition 
to  this,  that,  in  consequence  of  the  breach 
of  the  contract  by  the  defendants,  they  had 
lost  other  contracts  by  which  they  would 
have  realized  large  profits,  and  which  they 
had  entered  into  for  the  purpose  of  fulfill- 
ing their  contract  with  the  defendants,  the 
evidence  would  have  been  wholly  inadrais- 
sible,  because  such  collateral  undertakin<:s 
were  not  necessarily  connected  with  the 
principal  contract,  and  cannot  be  reason- 
ably supposed  to  have  been  taken  into  con- 
sideration when  it  was  enterej  into."  Hie 
Masterton  and  Fox  Cases  -arc  cited  and  fol- 
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lowed  in  Hoy  v.  Gronoble,  34  Pa.  9,  75  Am. 
Dec.  628.  The  doctrine  announced  in  Had- 
Jey  V.  Baxendale  is  recognized  and  declared 
well  established  by  Endicott  J.,  delivering 
the  opinion  in  Harvey  v.  Connecticut  &  P. 
River  R.  Co.  124  Mass.  421,  26  Am.  Rep. 
673. 

From  these  and  other  adjudicated  cases 
the  doctrine  may  be  regarded  as  settled  that, 
for  the  breach  of  a  contract,  damages  may 
be  recovered  for  loss  of  profits,  the  direct 
and  immediate  fruits  of  the  contract  itself, 
and  ascertainable  with  reasonable  certainty, 
when  they  are  the  natural  result  of  such 
breach,  or  which,  under  the  circumstances, 
the  parties  may  have  contemplated  at  the 
execution  of  the  contract  as  the  probable 
result  of  its  breach;  but  damages  for  the 
loss  of  profits  for  the  violation  of  a  eon- 
tract  may  not  be  recovered  where  they  are 
uncertain,  remote,  or  speculative,  or  when 
they  grow  out  of  a  subsequent  collateral  or 
subordinate  undertaking  which  was  entered 
icito  upon  the  faith  of  the  principal  con- 
tract. 

The  contract  in  the  present  case,  by  which 
the  defendant  agreed  to  furnish  cars  to  the 
plaintifT,  was  made  in  January,  1003,  and 
its  breach  occurred  in  the  following  May. 

The  contract  between  the  plaintiff  and  the 
Pittsburg  Coal  Company  was  made  in  April, 
1903,  more  than  two  months  after  the  ex- 
ecution of  the  agreement  between  the  plain- 
tiff and  the  defendant,  but  before  the  de- 
fendant company  had  refused  to  furnish 
more  cars,  and  had  thereby  committed  a 
breach  of  its  agreement.  Damages  arising 
from  profits  which  the  plaintiff  might  have 
made  on  its  contract  with  the  Pittsburg 
Coal  Company  were  manifestly  not  in  con- 
templation of  the  parties  when  the  contract 
between  the  plaintiff  and  the  defendant  was 
made,  in  January,  1903.  The  coal  company 
contract  was  not  then  in  existence,  and  so 
far  as  the  defendant  company  knew,  it  was 
not  oven  contem])lated.  It  was  a  collateral 
undertaking  between  the  plaintiff  and  the 
coal  company,  of  which  the  defendant  com- 
pany had  no  knowledge  at  the  time  it  execu- 
ted the  contract  with  the  plaintiff,  and  there- 
fore the  defendant  could  not  have  anticipa- 
ted damages  resulting  to  the  plaintiff  com- 
pany by  reason  of  the  loss  of  profits  on  the 
coal  company  contract. 

It  is  not  sufficient  to  impose  liability  on 
the  defendant  company,  that  it  had  knowl- 
edge of  the  contract  between  the  plaintiff 
and  the  Pittsburg  Coal  Company  prior  to 
the  breach  of  the  contract  between  the  plain- 
tiff and  the  defendant.  This  is  an  action 
upon  the  original  contract,  and  the  defend- 
ant is  liable  for  only  such  profits  as  would 
naturally  result  from  a  broach  of  that  con- 
tract, and  were  in  contemplation  of  the 
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parties  at  the  time  the  contract  was  ex- 
ecuted. The  action  is  not  brought  upon  the 
original  contract  as  subsequently  modified 
after  the  defendant  had  notice  of  the  Pitts- 
burg Coal  Company  contract.  At  the  time 
the  original  contract  was  entered  into,  it 
does  not  appear  that  the  defendant  was 
notified  that  the  plaintiff  had  any  contract 
with  any  person  or  company  to  furnish  coal, 
or  that  the  contract  was  executed  on  the 
part  of  the  plaintiff  with  the  view  cf  fur- 
nishing any  certain  or  definite  amount  of 
coal  to  anyone,  or  had  any  agreement  to 
do  so.  The  Pittsburg  Coal  Company  con- 
tract, and  any  other  agreements  of  a  similar 
kind  which  the  plaintiff  may  have  intended 
to  make,  if  any,  were  wholly  unknown  to  the 
defendant  company  at  the  time  it  entered 
into  the  contract  with  the  plaintiff  on  which 
this  action  is  brought.  It  is  clear,  there- 
fore, we  think,  that,  conceding  the  plaintiff's 
ability  to  show  definitely  the  profits  which 
it  would  have  made  on  the  Pittsburg  Coal 
Company  contraet,  yet  it  is  manifest  that 
the  parties  did  not  contemplate  their  loss 
as  a  consequence  of  a  breach  of  the  con- 
tract, and,  under  all  the  authorities,  they 
cannot  be  recovered  in  this  action. 

The  controlling  question  in  the  present 
case  did  not  arise  in  Wilson  v.  Wernwag, 
217  Pa.  82,  66  Atl.  242,  10  A.  &  E.  Ann.  Cas. 
640.  In  that  case  the  damages  arose  out  of 
the  contract  between  the  parties,  and  there 
was  no  claim  for  a  loss  of  profits  on  a  col- 
lateral or  subordinate  contract.  The  loss 
there  was  the  direct  loss  caused  by  the 
breach  of  contract  between  the  parties,  and 
therefore  the  damages  resulting  from  the 
breach  were  in  contemplation  of  the  parties 
at  the  time  they  made  their  agreement. 
Here,  the  loss  of  profits  arises  out  of  a  col- 
lateral undertaking  which  the  defendant 
company  could  not  anticipate,  and  of  which 
it  had  no  knowledge  at  the  time  it  entered 
into  the  agreement  with  the  plaintiff. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed. 


VERMONT  SUPREME  COURT. 

ERNST  F.  MINER 
v. 

FRANKLIN  COUNTY  TELEPHONE  COM- 
PANY. 

(—  Vt.  — ,  76  Atl.  653.) 

Master  —  voluntary    assistance  —  injury 
—  linbilUy. 

1.  That  a  telophonc  lineman  who  volun- 

Notr.  —  As  to  injury  to  eleotric  lineman 
throujrh  dofoet  in  pole  or  appurtenances,  see 
note  to  Lvncli  v.  Saginaw  Valley  Trac- 
tion Co.  2i   L.R.A.(N.S.)    774. 
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teers  to  assist  liis  foreman  in  splicing  ii 
cable  was  not  expressly  commanded  to  do  so 
will  not  prevent  his  holding  his  employer 
liable  for  injuries  received  while  so  doing, 
on  the  theory  that  he  was  not  in  the  line 
of  his  employment,  if  the  proffered  aid  was 
accepted. 

Same  —  leased  appliances  —  termination 
—  right  of  employee. 

2.  The  duty  of  a  telephone  ompany  to 
have  the  places  provided  by  it  for  the  use 
cf  employees  reasonably  safe  applies  to  a 
pole  of  another  company  which  it  had  leased 
and  ceased  to  use  under  the  lease,  but  which 
its  foreman  undertook  to  use  temporarily 
to  assist  in  repairing  one  of  its  cables,  where 
the  employee  did  not  know  that  the  rightjs 
under  tiie  lease  had  cease  1. 

Same  —  electric  company  —  duty  to  serv- 
ant. 

3.  A  telephone  company  owes  its  linemen 
whose  work  requires  them  to  come  in  con- 
tact with  wires  upon  its  poles  carrying 
heavy  currents,  the  duty  of  using  reason- 
able care  to  see  that  the  insulation  has  not 
l)ecome  unsafe,  or  to  warn  them  of  danger 
if  it  has  become  so,  imless  the  condition  is 
so  obvious  that  they  would  be  charged  with 
knowledge  and  comprehension  of  the  dan- 
ger. 

Trial  —  negligence  of  servant  —  ques- 
tion for  Jury. 

4.  The  jury  must  determine  whether  or 
not  a  lineman  of  a  telephone  company  was 
negligent  in  attempting  to  ascend  the  pole 
between  wires  carrying  heavy  currents, 
rather  than  go  outside  the  wires,  over  the 
ends  of  the  cross-arms,  where  he  had  no 
knowledge  that  the  insulation  on  the  wires 
was  defective. 

Master  —  notice  to  servant  — •  sufllciency. 

5.  Mere  notice  to  a  lineman  that  a  cer- 
tain pole  was  bad,  and  to  look  out  for  the 
wires,  is  not  sufBcient  to  charge  him  with 
notice  as  matter  of  law  that  the  insulation 
of  the  wires  was  defective. 

Same— duty  to  inspect. 

6.  The  fact  that  a  telephone  lineman  had 
never  known  of  an  inspection  by  his  em- 
ployer of  the  wires  on. a  certain  pole  does 
not  charge  him  with  the  duty  of  making  the 
inspection  before  he  attempts  to  go  up  the 
pole,  past  the  wires. 

Same  ^  duty  to  discover  defect. 

7.  A  telephone  company  is  not  relieved 
from  liability  for  injury  to  a  lineman  be- 
cause of  defective  insulntion  on  a  wire 
near  which  his  duties  require  him  to  go,  on 
the  theory  that  the  servant's  means  of 
knowledge  was  equal  to  the  master's,  where 
the  defect  could  Ije  discovered  only  by  care- 
ful inspection,  since  the  duty  of  inspectioil 
is  that  of  the  master. 

Evidence  —  servant  —  knowledge     of 
danger  —  sufficiency. 

8.  Evidence  that  before  a  lineman  was 
injured  by  contact  with  live  wires  there 
was  an  uninsulated  joint  on  one  of  them, 
and  that,  after  the  accident,  bare  spots  wero 
found  on  both  which  might  have  been  caust:il 
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by  the  escape  of  the  current  which  caused 
the  injury,  is  not  sufficient  to  show  that 
the  danger  was  so  apparent  as  to  charge 
the  injured  person  with  knowledge  of  it* 

(March  5,   1910.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Franklin  County  Court,  m«de  dur- 
ing the  trial  of  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence, which  resulted  in  a  judgment  for 
plaintiff.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  HunCon  &  Stlckney,  for  de- 
fendant: 

An  employer  cannot  be  held  liable  where 
the  servant  was  injured  while  using,  for 
the  purpose  of  his  work,  some  material  sub- 
stance, which  happened  to  be  in  a  conven- 
ient position,  but  which  was  not  the  prop- 
erty of  the  eifiployer,  and  which  was  not 
used  by  his  authority. 

1  Labatt,  Mast.  &  S.  §  168,  p.  302;  Years- 
ley  V.  Sunset  Teleph.  &  Teleg.  Co.  110  Cal. 
236,  42  Pac.  638;  Garrow  v.  Miller,  72  Vt. 
284,  47  Atl.  1087;  Lambert  v.  Mississippi 
Pulp  Co.  72  Vt.  278,  47  Atl.  1085;  Channon 
V.  Sanford  Co.  70  Conn.  573,  41  L.R.A.  200, 
66  Am.  St.  Rep.  134,  40  Atl.  462;  Robinson 
V.  St.  Johnsbury  &  L.  C.  R.  Co.  80  Vt.  129, 
9  L.R.A.{N.S.)  1249,  60  Atl.  814,  12  A.  & 
E.  Ann.  Cas.  1060;  Conway  v.  Furst^  57 
N.  J.  L.  645,  32  Atl.  380;  Mauer  v.  Fergu- 
son, 44  N.  Y.  S.  R.  372,  17  N.  Y.  Supp.  349; 
Coffee  V.  New  York,  N.  H.  &  H.  R.  Co.  155 
Mass.  21,  28  N.  E.  1128;  Trask  v.  Old  Col- 
ony R.  Co.  156  Mass.  298,  31  N.  E.  6;  Eians 
V.  Vogt  k  Bros.  Mfg.  Co.  5  ^lisc.  330,  25 
N.  Y.  Supp.  609;  Kimmer  v.  Weber,  151  N. 
Y.  417,  56  Am.  St.  Rep.  630,  45  N.  E.  SCO; 
Chicago  &  A.  R.  Co.  v.  Maroney,  170  111. 
520,  62  Am.  St.  Rep.  39G,  48  N.  E.  953: 
McNulty  V.  Primrose,  24  Rettie,  442;  Sulli- 
can  V.  Boston  k  A.  R.  Co.  156  Mass.  378,  31 
N.  E.  128;  Dixon  v.  Western  U.  Teleg.  Co. 
71  Fed.  143;  Hardy  v.  Shcdden  Co.  37 
L.R.A.  33,  24  C.  C.  A.  261,  47  U.  S.  App. 
362,  78  Fed.  610;  McGuire  v.  Bell  Teloph. 
Co.  167  N.  Y.  208,  52  L.R.A.  437,  CO  N.  E. 
433;  San  Antonio  Edison  Co.  v.  Dixon,  17 
Tex.  Civ.  App.  320,  42  S.  W.  1009. 

No  negligence  of  the  defendant  is  shown, 
as  he  did  not  furnish  the  pole  as  a  way  for 
the  plaintiff  to  approach  or  leave  his  worlc 

Hughes  V.  Maiden  &  M.  Gaslight  Co.  188 
Mass.  395,  47  N.  E.  125;  Kanz  v.  Page,  168 
Mass.  217,  46  N.  E.  620;  Regan  v.  Donovan, 
159  Mass.  1,  33  N.  E.  702;  Kimmer  v.  Web- 
er, 151  N.  Y.  423,  56  Am.  St.  Rep.  630,  45 
N.  E.  860;  Brehmer  v.  Lyman,  71  Vt.  98, 
42  Atl.  613. 

An  employer  does  not  undertake  absolute- 
ly with  his  employee  for  the  sufficiency  or 
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safety  of  the  implements  or  facilities  fur- 
nished for  his  work,  but  only  for  the  exer- 
cise of  rcosoiiuble  care  in  that  respect;  and 
when  injury  to  an  employee  results  from  a 
defect  in  the  implements  furnished,  knowl- 
edge of  the  defect  must  be  brought  home  to 
the  employer,  or  proof  given  that  he  omitted 
the  exercise  of  proper  care  to  discover  it. 

Devlin  v.  Smith,  89  N.  Y.  470,  42  Am. 
Rep.  311;  Davis  v.  Central  Vermont  R.  Co. 
55  Vt.  85,  45  Am.  Rep.  590;  Wharton,  Agen- 
cy, §  232. 

There  was  no  trap  laid  by  plaintiff's  mas- 
ter. Whatever  it  could  have '  discovered, 
plaintiff  had  equal  opportunities  to  learn. 
He  understood  the  pole  was  dangerous,  and 
the  exact  nature  of  the  danger. 

Harrison  v.  Detroit,  Y.  A.  A.  &  J.  R.  Co. 
137  Mich.  78,  100  N.  W.  461;  Judge  v.  Nar- 
ragansett  Electric  Lighting  Co.  23  R.  I. 
208,  49  Atl.  901 ;  Columbus  R.  Co.  v.  Dorsey, 
119  Ga.  363,  46  S.  E.  635;  Tri-City  R.  Co. 
V.  Killeen,  92  111.  App.  67;  Geismann  v. 
Missouri -Edison  Electric  Co.  173  Mo.  054, 
73  S.  W.  654;  Junior  v.  Missouri  Electric 
Light  &  P.  Co.  127  Mo.  79,  29  S.  W.  988; 
Atlas  Engine  Works  v.  Randall,  100  Ind. 
293,  50  Am.  Rep.  798;  Moore  v.  East  Ten- 
nessee Teleph.  Co.  74  C.  C.  A.  227,  142  Fed. 
965. 

See,  as  to  assumption  of  risk: 

Kenney  v.  Hingham  Cordage  Co.  168  Mass. 
278,  47  N.  E.  117;  Goldthwait  v.  Haverhill 
&  G.  Street  R.  Co.  160  Mass.  554,  36  N.  E. 
486;  Reed  v.  Stockmeyer,  20  C.  C.  A.  383, 
34  U.  S.  App.  727,  74  Fed.  186;  Sullivan  v. 
India  Mfg.  Co.  113  Mass.  397;  Anderson  v. 
Inland  Teleph.  &  Teleg.  Co.  19  Wash.  575, 
41  L.R.A.  410,  53  Pac.  657;  Denver  Tram- 
way Co.  V.  Nesbit,  22  Colo.  408,  45  Pac.  405. 

What  was  the  lineman's  duty  is  not  a 
question  of  fact,  to  be  determined  by  the 
verdict  of  a  jury. 

Seymour  v.  Maddox,  16  Q.  B.  326;  Mur- 
phy V.  New  York  C.  &  H.  R.  R.  Co.  11  Daly, 
122;  Williams  v.  Clough,  3  Hurlst.  &  N. 
258;  Griffiths  v.  London  &  St.  K.  Docks  Co. 
L.  R.  12  Q.  B.  Div.  493,  L.  R.  13  Q.  B.  Div. 
259;  1  Beven,  Neg.  p.  616. 

Messrs.  Elmer  Johnson  and  J.  W.  Red- 
mond, for  plaintiff: 

It  was  the  defendant's  legal  duty  to  pro- 
vide for  the  plaintiff  a  reasonably  safe  place 
in  which  to  work,  and  to  maintain  it  in  a 
reasonably  safe  condition  during  the  em- 
ployment. 

Harris  v.  Bottum,  81  Vt.  346,  70  Atl.  600. 

Defendant's  want  of  knowledge  would  not 
relieve  it  from  liability.  The  danger  was 
an  abnormal  condition  of  the  power  wires, 
and  the  jury,  on  the  evidence,  would  have 
been  justified  in  finding  that  defendant 
ought  to  have  known  of  it  by  the  exercise 
of  reasonable  care  and  diligence  in  the  cir-' 
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ciimstances,  even  if  it  had  not  afrirmatively 
appeared  that  defendant  did  have  knowl* 
edge. 

Labatt,  Mast.  &  S.  §  125;  Houston  v« 
Brush,  66  Vt.  331,  29  Atl.  380;  Noycs  v. 
Smith,  28  Vt.  59,  65  Am.  Dec.  222;  Davis 
v.  Central  Vermont  R,  Co.  55  Vt,  84,  45 
Am.  Rep.  590. 

Where  a  servant  is  required  to  work  near 
wires  carrying  a  high  and  dangerous  volt- 
age of  electricity,  the  master  is  required  to 
exercise  a  very  high  degree  of  care  in  the 
performance  of  his  duty  to  the  servant. 

2  Jaggard,  Torts,  p.  864;  Giraudi  v.  Elec- 
tric Improv.  Co.  107  Cal.  120,  28  L.R.A. 
596,  48  Am.  St.  Rep.  114,  40  Pac.  108; 
Clements  v.  Louisiana  Electric  Light  Co. 
44  La.  Ann.  692,  16  L.R.A.  43,  32  Am.  St. 
Rep.  348,  11  So.  51 ;  Ennis  v.  Gray,  87  Hun, 
355,  34  N.  Y.  Supp.  379;  Moran  v.  Corliss 
Steam  Engine  Co.  21  R.  I.  386,  45  L.R.A. 
267,  43  Atl.  874. 

The  injury  was  caused  by  electricity  es- 
caping through  defective  insulation  on  high 
voltage  wires,  which  was  an  extraordinary 
risk,  as  it  existed  by  the  fault  of  the  de- 
fendant, and  therefore  was  not  assumed  by 
plaintilT,  unless  he  knew  and  comprehended 
it,  or  it  was  so  plainly  observable  that  he 
will  be  taken  to  have  known  and  compre- 
hended it. 

Dunbar  v.  Central  Vermont  R.  Co.  79  Vt. 
474,  66  Atl.  528;  Drown  v.  New  England 
Teleph.  &  Teleg.  Co.  80  Vt.  1,  66  Atl.  801. 

The  condition  of  the  wires  before  the  in- 
jury is  a  question  for  the  jury,  since  it  can- 
not be  determined  by  their  appearance  just 
after,  as  the  insulation  will  burn  when  the 
electricity  escapes. 

Drown  v.  New  England  Teleph.  &  Teleg. 
Co.  81  Vt.  358,  70  Atl.  599;  Morrisettc  v. 
Canadian  P.  R.  Co.  74  Vt.  232,  62  Atl.  520. 

When  the  defect  causing  an  injury  is  one 
which  the  master  could  have  discovered  only 
by  such  inspection  as  the  exercise  of  ordi- 
nary care  would  require,  the  rule  of  equal 
opportunity  to  ascertain  and  know  the  risk 
does  not  apply. 

McBoath  V.  Rawle,  93  111.  App.  212; 
Drown  v.  New  England  Teleph.  &  Teleg.  Co. 
80  Vt.  1,  66  Atl.  801. 

The  master's  duty  to  furnish  a  safe  place 
and  materials,  and  keep  them  so,  is  an  ab- 
solute one. 

Houston  V.  Brush,  supra. 

As  between  master  and  servant,  all  ap- 
pliances which  the  servant  is  authorized  or 
directed  to  use  ought  to  be  placed  upon  the 
same  footing  as  those  which  actually  be- 
long to  the  master. 

McCuire  v.  Bell  Teleph.  Co.  167  N.  Y. 
208,  62  L.R.A.  437,  60  N.  E.  433;  Doyle  v. 
Toledo,  S.  &  M.  R.  Co.  127  Mich.  94,  54 
L.R.A.  461,  89  Am.  St.  Rep.  458,  86  N.  W. 
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624;  Story  v.  Concord  &  M.  R.  Co.  70  N.  11. 
364,  48  Atl.  288;  Wabash,  St.  L.  &  P.  R. 
Co.  V.  Peyton,  106  111.  534,  46  Am.  Rep. 
705;  McBeath  v.  Rawle,  supra;  Rinake  v. 
Victor  Mfg.  Co.  58  S.  C.  300,  36  S.  E.  700. 

To  refrain  from  giving  orders  which  will 
require  a  servant  to  put  himself  in  such  a 
position  that  he  will  be  subjected  to  risk 
of  injury  from  a  defective  instrumentality 
is  a  duty  the  breach  of  which  is  no  less  cul- 
pable than  the  breach  of  the  analogous 
duty  of  abandoning  the  use  of  the  defective 
instrumentality. 

1  Labatt,  Mast.  &  S.  §  114;  Ilerdler  v. 
Buck's  Stove  &  Range  Co.  136  Uo.  3,  37 
8.  VV.  115;  Elledge  v.  Natural  City  &  O.  R. 
Co.  100  Cal.  282,  38  Am.  St.  Rep.  290,  34 
Pac.  720;  Deweese  v.  Mcramec  Iron  Min. 
Co.  128  Mo.  423,  31  S.  W.  110,  64  Mo.  A  pp. 
476;  Consolidated  Ice  Mach.  Co.  v.  Kiefer, 
26  111.  App.  466. 

The  escape  of  electricity  is  prima  facie 
evidence  of  defendant's  negligence  and  that 
the  place  was  not  a  safe  place. 

Drown  ▼.  New  England  Teleph.  &  Tcleg. 
Co.  80  Vt.  1,  66  Atl.  801;  Houston  v.  Brush, 
supra;  16  Am.  &  Eng.  Enc.  Law,  p.  448; 
2  Jaggard,  Torts,  p.  864;  Snyder  v.  Wheel- 
ing Electrical  Co.  43  W.  Va.  661,  39  L.R.A. 
409,  64  Am.  St.  Rep.  922,  28  S.  E.  733. 

Munson,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  an  employee  of  the  defend- 
ant telephone  company,  was  injured  while 
on  a  pole. of  the  Vermont  Power  &  Manu- 
facturing Company,  by  coming  in  contact 
with  the  electric  wires  of  the  power  com- 
pany. The  defendant  telephone  company 
and  the  Vermont  Power  &  Manufacturing 
Company  were,  respectively,  the  successors 
of  the  New  England  Telephone  Company 
and  the  St.  Albans  Electric  Light  &  Power 
Company,  and  as  such  took  the  respective 
rights  of  those  companies  under  an  agree- 
ment they  had  regarding  the  use  of  their 
plants.  This  agreement  provided  that  either 
party  might  attach  its  wires  to  the  poles 
of  the  other  by  paying  a  certain  rental  for 
each  attachment,  but  that  nothing  done  un- 
der the  agreement  should  operate  to  give 
either  any  ownership  in  the  poles  of  the  oth- 
er. It  did  not  appear  that  the  plaintiff  had 
any  knowledge  of  this  agreement.  The  pole 
where  the  plaintiff  received  his  injury  was 
one  on  which  the  defendant  had  long  kept 
its  wires  by  virtue  of  this  agreement,  but 
about  six  weeks  before  the  accident  it  had 
transferre,d  all  its  wires  and  attachments 
from  this  pole  to  a  pole  of  its  own,  standing 
about  5  feet  from  it.  The  agreement  men- 
tioned was  in  force  at  the  time  of  the  ac- 
cident, but  the  evidence  of  the  defendant 
tended  to  show  that  it  had  ceased  paying 
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rent  for  this  pole,  and  had  abandoned  and 
lost  all  its  rights  thereto.  The  defendant 
excepted  to  the  refusal  of  the  court  to  di- 
rect a  verdict  in  its  favor,  and  to  certain 
portions  of  the  charge  at  variance  with  the 
grounds  taken  in  its  motion.  The  points 
relied  upon  can  be  covered  by  a  review  of 
the  case  without  referring  to  the  exceptions 
in  detail. 

The  day  before  the  accident  a  cable  seat 
had  been  attached  to  this  power  company 
pole  by  defendant's  employees,  to  be  used  in 
splicing  the  defendant's  cable.     On  the  day 
of  the  accident,  defendant's  foreman  said  to 
the  linemen  that  they  would  go  down  and 
splice   the  cable,   and  all   went   together  to 
this  point.     On  arriving  there,  the  foreman 
told  the   plaintiir  and   another   lineman  to 
go  to  a  certain  place  and  get  a  ladder.    Tliey 
were  unable  to  get  it,  'and  the  plaintiff  so 
reported    to   the   foreman   on   their    return. 
The  foreman   was  then   on  the  cable  seat, 
with  his  materials  at  hand,  and  was  just 
commencing   the   work  of  Bpl'cing.     After 
watching  him  awhile,  the  plaintiff  said  he 
guessed  he  would  go  up  and  help  him,  and 
received   no   reply.     The  plaintiff  then    as- 
cended  this   pole,   and   stood   on   an   upper 
cross-arm,   and   handed   the   sleeves   to    the 
foreman   as   he   needed   them,   the    foreman 
taking  them  from   him  and  using  theni  as 
he  proceeded  with  the  splicing.    After  work- 
ing in  this  manner  about  twenty  minutes, 
the  foreman  placed  the  bag  containing  the 
sleeves  on  the  other  side  of  him,  which  put 
them  beyond  the  plaintiff's  reach ;  and  after 
looking    on    awhile,    the    plaintiff    said    be 
guessed  he  would  go  down,  and  proceeded  to 
do    so,    receiving   therein    the    injury    com- 
plained of.    These  were  circumstances  tend- 
ing to  show  that  the  plaintiff  was  in   the 
performance  of  his  duty  when  he  received 
the  injury.     The  voluntary  offer  of  a  will- 
ing servant  to  make   himself   useful   in    a 
matter   not   covered   by   any   express   com- 
mand, when  the  proffered  service  is  accept- 
ed by  his  superior,  although  not  by  an  ap- 
proval expressed  in  words,  cannot  be  said  as 
matter  of  law  to  put  the  servant  outside  the 
limits  of  his  employment.     During  the   in- 
ten'al  between  the  removal  of  defendant's 
wires  from  this  pole  and  the  placing  of  the 
cable  Feat  upon  it,  defendant's  foreman  as- 
cended it  two  or  three  times  to  inspect  the 
cable.     The  cable  seat  was  attached  to  the 
pole  by  the  foreman  himself,  assisted  by  one 
of  his  men ;  both  going  up  the  pole  for  that 
purpose.    The  use  of  the  pole  in  connection 
with  the  making  of  this  splice  was  conven- 
ient, but  not  necessary,  and  was  a  use  of  it 
not  provided  for  in  the  agreement  above  men- 
tioned.   It  did  not  appear  whether  the  tele- 
phone company  or  the  power  company  had 
knowledge  that  the  pole  was  being  bo  used. 
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We  think  the  undispiited  facts  regarding 
the  acts  of  the  foreman  show  an  adoption  of 
this  pole  as  a  means  of  access  to  the  work 
to  be  performed.  This  was  not  an  unau- 
thorized use  by  a  lineman  of  the  property 
of  a  stranger  of  his  own  choice,  as  in  Years- 
ley  V.  Sunset  Teleph.  &  Teleg.  Co.  110  Cal. 
236,  42  Pac.  638.  It  was  not  a  casual  use 
of  the  pole  of  another  company  to  over- 
come a  difliculty  which  was  found  to  inter- 
fere with  a  work  then  being  done,  as  in 
Dixon  V.  Western  U.  Teleg.  Co.  (C.  C.)  71 
Fed.  143.  The  foreman  had  planned  and 
arranged  to  use  this  pole  in  splicing  the 
defendant's  cable,  and  tiie  men  had  a  right 
to  assume,  as  against  the  defendant,  that 
they  were  entitled  to  use  it  for  that  pur- 
pose. Thoy  wore  brought  there  to  do  the 
work,  and  no  other  provision  was  made  for 
reaching  it.  The  plaintiff  was  not  bound  to 
know  that  all  the  defendant's  right  to  the 
use  of  the  pole  had  ceased  with  the  removal 
of  its  wires;  for  while  the  previous  occu- 
pancy may  have  given  him  reason  to  sup- 
pose that  the  defendant  had  some  arrange- 
ment with  the  power  company  for  the  use 
of  its  poles,  this  did  not  charge  him  with 
the  duty  of  inquiring  what  tliat  arrange- 
ment was.  Robinson  v.  St.  Johnshury  &  L. 
C.  R.  Co.  80  Vt.  ]29,  9  L.R.A.(N.S.)  1249, 
66  Atl.  814,  12  A.  &  E.  Ann.  Cas.  1060. 

The  defendant  argues  that  the  duty  to 
make  a  place  to  work  in  depends  upon  own- 
ership or  control,  and  refers  to  the  case  just 
cited  in  support  of  its  claim.  But  the  two 
cases  are  not  alike.  In  that  case,  the  plain- 
tiff dealt  with  his  employer  in  recognition 
of  the  fact  that  his  entire  service  was  to  be 
in  trains  and  upon  tracks  and  with  em- 
ployees belonging  to  other  parties,  who 
would  be  responsible  for  his  transportation, 
and  over  whom  his  employer  would  have  no 
control.  In  this  case  the  plaintiff  was  per- 
mitted to  work  for  the  defendant  in  a  dan- 
gerous place,  in  ignorance  of  the  circiun- 
stances  which  are  now  claimed  to  have  re- 
lieved the  defendant  from  all  responsibility 
for  his  safety,  while  leaving  him  without 
other  remedy.  The  pt)sition  taken  is  not 
tenable.  The  defendant  saw  fit  to  adopt 
this  method  of  reaching  and  requiring  its 
cable,  instead  of  using  its  swing  platform, 
which  would  have  enabled  it  to  do  the  work 
without  using  the  property  of  another. 
Having  made  this  use  of  property  which  it 
did  not  undertake  to  inspect  and  had  no 
right  to  repair,  it  was  answerable  to  the 
plaintiff  for  any  result  which  reasonable 
ins[)ection  and  repair  would  have  prevented. 
We  think  the  question  of  liability  is  to  be 
determined  as  it  would  be  if  this  pole  and 
the  wires  attached  to  it  had  been  a  part  of 
defendant's  plant.  It  was  the  duty  of  the 
defendant  to  use  reasonable  care  to  provide 
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for  its  employees  a  reasonably  safe  place  in 
which  to  do  this  work,  and  this  included  a 
reasonably  safe  means  of  approach  as  re- 
gards the  wires.  The  plaintiff  understood 
that  some  of  his  work  would  be  on  poles  car- 
rying insulated  power  wires,'  and  he  as- 
sumed the  risks  ordinarily  incident  to  such 
an  employment;  but  this  did  not  include 
risks  which  were  due  to  the  defendant's 
want  of  proper  care,  unless  they  were  risks 
which  he  knew  and  comprehended,  or  risks 
so  obvious  that  the  law  would  charge  him 
with  knowledge  and  comprehension.  Drown 
V.  New  England  Teleph.  &  Teleg.  Co.  80  Vt. 
1,  14,  66  Atl.  801.  It  is  not  claimed  but 
that  there  was  evidence  tending  to  charge 
the  defendant  with  negligence,  if  it  is  to  be 
held  accountable  for  this  pole;  and  the  ques- 
tion whether  the  risks  due  to  its  negligence 
were  such  that  the  plaintiff  will  be  charged 
with  knowledge  of  them  will  be  covered  by 
the  further  discussion.  The  plaintiff  went 
up  the  pole  between  the  power  wires  on 
either  side  of  it,  and  received  his  injury  in 
descending  the  same  way.  Different  wit- 
nesses estimated  the  distance  between  the 
wires  at  this  point  at  12  inches  and  34 
inches;  but  there  was  evidence  tending  to 
show  that  a  climber  did  not  have  to  "squeeze 
through"  between  them.  No  measurement 
of  the  distance  was  introduced.  The  de- 
fendant claims  that  it  cannot  be  made 
chargeable  in  respect  to  this  approach,  be- 
cause it  was  not  the  proper  way  to  pass  to 
or  from  the  plaintiff's  position  above  the 
cross-arms.  It  is  saidf  that  this  position 
could  have  been  reached  by  climbing  over 
the  ends  of  the  cross-arms,  making  use  of 
an  empty  pin  at  the  end  of  an  upper  arm, 
and  that  this  was  the  safer  way.  It  is 
true  that  the  dcfendanfs  evidence  tended 
to  show  that  the  men  did  not  use  the  way 
taken  by  the  plaintiff,  and  were  not  ex- 
pected to  use  it,  and  that  it  was  more  dan- 
gerous than  the  other.  But  the  evidence  of 
the  plaintiff  tended  to  show  that  the  men 
had  been  going  up  as  the  plaintiff  did,  that 
this  was  known  to  the  foreman,  and  that 
there  was  little  if  any  choice  between  the 
two  ways.'  Each  metliod  had  its  own  pe- 
culiar peril.  In  going  up  as  the  plaintiff 
did,  the  climber  went  between  primary  ^'irea 
with  less  than  the  usual  allowance  of  space, 
but  had  the  advantage  of  having  the  pole 
by  which  to  steady  himself.  In  going  up 
at  the  end  of  the  cross-arms  the  climber  was 
beyond  the  outside  wire,  but  had  nothing 
by  which  to  steady  himself  in  assuming  his 
position  on  the  upper  cross-arm.  The  fore- 
man, a  witness  for  the  defendant,  testified 
on  direct  examination  that  the  natural  way 
to  go  up  was  to  follow  the  pole.  The  evi- 
dence tended  to  show  that  the  plaintiff  waa 
ignorant  of  the  defect  which  made  the  way 
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he  took  specially  dangerous.  It  is  evident 
that  tlie  questions  involved  in  this  part  of 
the  inquiry  cannot  be  disposed  of  as  matters 
of  law. 

There  was  evidence  tending  to  show  that 
there  is  uo'  danger  in  coming  in  contact 
with  insulated  wires  of  this  voltage  in  a 
perfectly  dry  time,  and  that  the  day  the 
accident  occurred  and  the  day  before  that 
were  dry  and  warm.  The  plaintiff  was  an 
experienced  lineman,  had  been  in  the  de- 
fendant's service  fourteen  months,  and  had 
worked  for  it  on  poles  carrying  both  tele- 
phone and  power  wires.  He  testified  that 
he  had  seen  places  on  the  power  wires  where 
the  insulation  was  off,  and  knew  that  the 
wires  between  which  he  passed  in  ascending 
this  pole  were  of  2,400  voltage,  and  under- 
stood the  dangers  incident  to  the  use  of 
such  wires,  but  did  not  know  that  there  was 
a  defect  in  the  insulation  at  the  place  where 
he  received  his  injury.  The  foreman  testi- 
fied witli  reference  to  this  place  that  the 
insulation  on  one  of  the  wires  appeared  to 
be  all  right,  but  that  there  was  a  bare  place 
on  the  other  wire;  that  he  first  noticed  the 
bare  spot  about  seven  weeks  before  the  ac- 
cident, and  had  seen  it  from  time  to  time 
afterwards;  that  he  did  not  know  that  he 
had  ever  told  the  plaintiff  about  this  defect 
in  the  insulation;  that  he  had  told  him  be- 
fore the  day  of  the  accident  that  this  was 
a  bad  pole,  and  to  look  out  for  it  whenever 
he  climbed  it,  but  had  never  given  him  a 
more  definite  warning;  that  when  he  noticed 
the  plaintiff  was  coming  up  the  day  of  the 
accident  he  told  him  to  look  out  for  the 
wires.  This  evidence  of  notice  to  the  plain- 
tiff is  contradicted,  but,  if  it  were  not,  it 
could  not  be  said  to  have  charged  the  plain- 
tiff with  knowledge  of  this  defect.  The 
warning  testified  to  was  so  general  that  it 
might  easily  have  been  supposed  to  refer  to 
the  unusual  nearness  of  the  wires,  and  thus 
have  served  to  mislead  rather  than  warn 
the  plaintiff  as  to  the  special  danger.  The 
plaintiff  testified  that  he  had  never  known 
of  any  inspection  of  these  wires  by  his 
mates,  and  that  his  understanding  was  that 
the  inspecting  was  done  by  employees  of  the 
power  company.  The  defendant  claims  that 
this  knowledge  cast  the  duty  of  inspection 
on  the  plaintiff,  and  that  in  undertaking  to 
do  the  work  without  making  an  inspection 
he  became  chargeable  with  knowledge  of 
whatever  a  reasonable  inspection  would  have 
disclosed.  The  court  proj)erly  rejected  this 
view.  Knowledge  that  the  wires  had  not 
been  inspected  by  defendant's  employees  was 
not  the  same  as  knowledge  of  the  existence 
of  a  defect.  The  plaintiff  had  a  right  to  as- 
sume that  the  defendant  was  mindful  of 
its  obligation  to  its  employees,  and  had 
knowledge  regarding  the  wires  which  sat- 
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isfied  it  that  an  inspection  by  its  employees 
was  not  necessary.  He  was  not  bound  to 
inquire  as  to  tiie  reasons  for  the  course 
taken,  nor  to  pass  judgment  upon  their  suf- 
ficiency. VaillaiJcourt  v.  Grand  Trunk  It 
Co.  82  Vt.  416,  435,  74  Atl.  99;  Texas  &  l\ 
R.  Co.  V.  Archibald,  170  U.  S.  005,  42  L.  ed. 
1188,  18  Sup.  Ct.  Rep.  777. 

It  is  claimed  that  the  court  erred  in  ig- 
noring the  doctrine  which  relieves  the  mas- 
ter from  liability  when  the  knowledge  of 
the  servant  or  his  means  of  knowledge  was 
equal  to  that  of  the  master.  That  doctrine 
was  not  applicable  to  the  case  presented. 
The  defect  was  one  discoverable  by  careful 
inspection,  and  the  duty  of  inspection  rested 
on  the  defendant,  and  not  on  plaintiff.  See 
McKane  v.  Marr,  77  Vt.  7,  58  Atl.  721; 
Drown  v.  New  England  Teleph.  &  Teleg. 
Co.  80  Vt.  1,  16,  66  Atl.  801.  The  closeness 
of  observation  required  of  one  making  an 
inspection  is  not  the  measure  of  the  care 
required  of  a  person  at  work.  No  one  ob- 
served the  movements  of  the  plaintiff  in  go- 
ing up  the  pole  or  in  attempting  to  return. 
He  testified  on  direct  examination  that  he 
thought  the  insulation  at  this  place  was 
all  right;  that  the  wires  appeared  all  right 
as  he  observed  them, — ^the  insulation  in 
proper  shape,  with  no  bare  places;  that  he 
started  down  as  carefullv  as  he  could,  and 
was  coming  down  between  the  two  pole  pin 
wires,  with  his  face  to  the  pole  and  his 
right  hand  on  the  brace  rod  extending  from 
the  cable  seat  to  the  pole,  and  was  far 
enough  down  so  that  about  half  of  his  body 
was  below  the  upper  cross-arm,  when  his 
memory  of  the  occurrence  ceased.  On  cross- 
examination  he  testified  that  as  far  as  out- 
ward appearance  went,  the  wires  appeared 
to  be  all  right;  that  he  did  not  think  he 
observed  them  as  he  went  up  the  pole, — did 
not  take  particular  care  in  going  up, — took 
the  same  care  coming  down  as  he  did  going 
up;  that  he  took  pains  to  avoid  the  wires, 
and  did  this  because  he  had  always  done  it, 
and  because  they  were  electric  light  wires 
and  carried  2,400  volts  and  might  be  dan- 
gerous; that  he  observed  nothing  in  their 
appearance  that  would  indicate  to'  anyone 
that  they  were  particularly  dangerous,  but 
understood  it  was  possible  that  there  might 
be  a  break  there;  that  he  had  been  hurt 
badly  enough  by  escaping  electricity  a  short 
time  before,  so  that  he  would  not  come  in 
contact  with  such  a  wire  if  he  could  help 
it;  that  the  reason  he  did  not  come  in  eon- 
tact  with  the  wires  going  up  was  because  he 
took  care  to  avoid  them, — it  was  his  habit 
to  do  SQ;  that  in  going  up  be  was  near 
enough  to  the  wires  to  see  them,  and  was  in 
such  a  position  that  he  could  have  seen  if 
there  were  bare  places  there,  but  that  he  did 
not  see  any  Dare  places;   that  he  had  so 
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thought  at  tlio  time  about  whether  the  wires 
hull  been  inspected.  Running  down  from 
the  wire  wliicli  the  plaintiff  had  on  his  left 
as  be  descended  with  his  face  to  the  pole^ 
was  a  leg  wire  wliich  carried  the  current  to 
a  wire  running  from  the  bottom  arm.  The 
first  person  who  saw  the  plaintiff  after  the 
contact  described  him  as  having  his  body 
or  arms  against  the  wires  on  either  side  of 
him  and  his  left  knee  against  the  leg  wire. 
This  witness  designated  the  point  where  the 
leg  wire  intersected  with  the  main  wire,  and 
t)ie  point  opposite  on  the  other  main  wire, 
as  the  places  where  the  body  or  arms  of  the 
plaintiff  adliered  to  the  wires.  The  surgical 
examination  disclosed  a  severe  burn  on  the 
right  arm  near  the  elbow,  a'  severe  burn  over 
the  left  knee,  and  lesser  burns  on  various 
parts  of  the  body.  The  foreman  located  the 
bare  spot  of  which  ho  had  knowledge  at  the 
point  where  the  leg  wire  connected  with  the 
main  wire,  and  said  it  was  plain  to  be  seen 
from  the  fnct  that  the  leg  wire  was  attached 
to  the  otlier  by  being  wrapped  around  it,  and 
that,  whore  it  was  wrapped  around  there 
was  no  insulation.  The  one  who  made  this 
connection,  more  than  a  year  before,  de- 
scribed the  work  as  having  been  done  by 
baring  a  place  on  the  main  wire,  and  another 
place  on  the  log  wire,  and  tapping  the  two 
on, — tapping  tlie  one  on  the  leg  wire  onto  the 
main  wire.  These  statements  are  all  that 
we  have  descriptive  of  the  place  as  it  was 
known  before  the  accident.  The  testimony 
regarding  the  size  of  this  place,  and  the  lo- 
cation and  size  of  other  bare  places  at  this 
point,  is  based  upon  observations  made  just 
after  the  accident.  The  place  on  the  other 
wire,  opposite  the  place  known  to  the  fore- 
man, was  at  a  point  where  the  wire  had 
been  spliced.  A  witness  who  described  these 
places  as  they  appeared  after  the  accident 
said  of  one  of  them  that  there  was  no  tape 
around  it  at  that  time,  but  it  did  not  appear 
which  wire  was  referred  to.  There  was  evi- 
dence tending  to  show  tliat  a  sudden  and 
violent  strain  might  break  the  insulation, 
and  that  an  escaping  current  would  burn 
the  insulation  as  well  as  the  clothing  and 
flesh  of  the  person  in  contact. 

We  think  it  cannot  be  said  that  there  was 
no  evidence  tending  to  show  that  the  plain- 
tiff was  in  the  exercise  of  proper  care.  If 
there  were  answers  obtained  from  him  in 
cross-examination  that  were  inconsistent 
with  other  parts  of  his  testimony,  it  was  for 
tho  jury  to  say  what  effect  should  be  given 
to  his  testimony  as  a  whole.  The  evidence 
fails  to  establish  with  any  degree  of  certain- 
ty the  condition  of  the  wires  at  this  point 
before  the  accident,  or  the  appearance  they 
would  present  to  one  who  observed  them 
while  ascending  or  descending  in  a  perpen- 
dicular line  passing  between  them.  There 
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are  cases  where  the  couit  hcts  refused  to  be 
bound  by  the  statement  of  a  plaintiff  that  he 
looked  up  the  track  where  there  was  an  un- 
obstructed view  of  it  for  a  long  distance 
without  seeing  any  train,  when  the  fact  that 
he  was  struck  by  the  train  showed  that  it 
must  have  been  where  the  plaintiff  would 
have  seen  it  if  he  had  looked.  The  cross-ex- 
amination* of  this  plaintiff  was  apparently 
directed  to  the  presentation  of  a  case  that 
would  call  for  an  application  of  the  same 
reasoning.  But  the  cases  present  obvious 
differences  in  the  situation  of  the  observer 
and  in  the  prominence  and  definiteness  of  lo- 
cation of  the  thing  to  be  looked  for.  We 
think  that  the  evidence  above  recited  af- 
fords no  basis  for  the  conclusion  that  one 
ascending  or  descending  this  pole  in  the  ex- 
ercise of  due  care  must  necessarily  have  seen 
the  defective  insulation. 
Judgment  affirmed. 


WEST   VIRGINIA    SUPREME   COURT 
OF  APPEALS. 

CHARLES  F.  W.  KUNST 

V. 

CITY  OF  GRAFTON,  Plff.  in  Err. 

(—  W.  Va.  — ,  67  S.  E.  74.) 

Municipal  corporation  —  new  street  — 
injury  to  abutting  property  —  bui*- 
face  water  ^  liability. 

1.  Where,  in  constructing  a  new  street,  a 
municipal  corporation  collects  the  surface 
water  in  holes  left  in  the  street  oj^^osite  an 
abutting  lot,  and  because  of  the  soft  and 
porous  condition  of  the  soil  the  water  so 
collected  is  caused  to  flow  in  and  under  the 
same,  causing  the  soil  thereof  to  slip  and  to 
destroy  the  buildings  thereon,  such  munic- 
ipal corporation  is  liable  in  damages  to  tho 
owner  of  such  lot  for  the  consequential  in- 
juries sustained,  as  for  collecting  such  sur- 
face waters  in  drains  or  gutters,  and  cast- 
ing them  in  a  body  thereon. 

Same  —  increased  lateral  pressure  and 
surface  water. 

2.  If,  in  so  constructing  and  grading  one 
of  its  streets  on  a  hillside,  a  municipal  cor- 
poration builds  an  embankment  in  front  of 
an  abutting  lot  and  thereby  increases  tlie 
lateral  pressure  thereon,  which  combined 
with  the  increased  flow  of  the  surface  water, 
caused  by  such  street  improvement,  or  by 
the  water  collected  in  holes  or  in  drains  or 
gutters,  and  cast  in  a  body  on  such  lot, 
causes  such  lot  to  slip  and  to  destroy  the 

Headnotes  by  Miller,  J. 

Note.  ^  As  to  liability  of  municipal  cor- 
poration for  injury  to  lateral  support  in 
making  improvements,  see  note  to  Talcott 
Bros.  V.  Dcs  Moines,  12  L.R.A.(N.S.)    090. 

As  to  duty  of  abutting  owner  to  preserve 
lateral  support  to  highway,  see  note  to  ITnv- 
erstraw  v.  Eckerson,  20  L.R.A.(N.S.)    287. 
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buildings  thereon,  such  corporation  is  liable 
in  damages  to  such  lot  owner  for  the  con- 
sequential injuries  to  his  property. 

Appeal  —  erroneous  Instruction  —  rever- 
sible error. 

3.  An  instruction  to  the  jury  covering  a 
case  not  presented  by  the  pleadings,  though 
there  be  evidence  on  the  subject  covered 
thereby,  is  erroneous,  and,  unless  it  clearly 
appears  that  the  rights  of  the  'party  com- 
plaining have  not  been  injuriously  affected 
thereby,  the  giving  of  such  an  instruction 
will  constitute  reversible  error. 

Opinion  evidence  —  facts  not  present- 
able— admissibility. 

4.  Though  opinion  evidence  as  a  general 
rule  is  not  admissible,  still,  when  the  facts 
are  such  that  it  is  manifestly  impossible  to 
present  them  to  the  jury  with  the  same 
lOTce  and  clearness  as  they  appeared  to.  the 
observer,  then  opinion  is  admissible  as  to 
the  conclusions  and  inferences  to  be  drawn 
therefrom. 

(February  8,  1910.) 

fj^KROR  to  the  Circuit  Court  for  Taylor 
J  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  injuries  to 'plaintiff's  property 
caused  by  an  increase  in  the  lateral  pressure 
thereon  by  street  improvements  and  collect- 
ed surface  wat«r  cast  thereon  from  such  im- 
provements.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  P.  Guard  and  G.  W. 
Ford,  for  plaintiff  in  error: 

Instructions  which  are  not  based  upon, 
or  applicable  to,  the  facts  proved  in  the  case, 
should  not  be  given  to  the  jury,  althougfi 
they  may  be  correct  as  abstract  principles 
of  law. 

Coffman  v.  Hcdrick,  32  W.  Va.  120,  9  S. 
E.  65;  State  v.  Manns,  48  W.  Va.  480,  37 
S.  E.  613. 

The  opinion  of  a  witness  who  neither 
knows  nor  can  know  more  about  the  subject- 
matter  than  the  jury,  and  who  must  draw 
his  deductions  from  facts  already  in  the 
possession  of  the  jury,  is  not  admissible. 

Overby  v.  Chesapeake  &  O.  R.  Co.  37  W. 
Va.  524,  16  S.  E.  813;  1  Elliott,  Ev.  §  671, 
p.  790;  Brooks  v.  Sioux  City,  114  Iowa,  641, 
87  N.  W.  682;  Lawson,  Exper.  Ev.  557; 
Dent  V.  Pickens,  34  W.  Va.  240,  20  Am.  St. 
Rep.  921,  12  S.  E.  698;  Hall  v.  Lyons,  20 
W.  Va.  410,  1  S.  E.  582;  Taylor  v.  Balti- 
more &  O.  R.  Co.  33  W.  Va.  39,  10  S.  E. 
29;  State  v.  Musgrave,  43  W.  Va.  672,  28 
S.  E.  813;  17  Cyc.  Law  &  Proc.  pp.  26,  41; 
Graham  v.  Pennsylvania  Co.  139  Pa.  149, 
12  L.R.A.  293,  21  Atl.  151. 

I^Iessrs.  A.  W.  Burdett  and  Warder  & 
Robln.son.  for  defendant  in  error: 

If  there  is  any  evidence  before  the  jury 
tending  to  prove  a  case  supposed  in  an  in- 
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struction    asked    for,    and    the    instruction 
propounds  the  law,  it  should  be  given. 

Early  v.  Garland,  13  Gratt.  1;  State  v. 
Betsall,  11  W.  Va.  703;  McMechen  v.  Mc- 
Mechen,  17  W.  Va.  686,  41  Am.  Rep.  G82; 
Carrico  v.  West  Virginia  C.  &  P.  R.  Co.  39 
W.  Va.  87,  24  L.RJ^..  60,  19  S.  E.  671. 

If  an  erroneous  instruction  be  given  to 
a  jury  by  a  court, -and  it  appears,  by  other 
bills  of  exceptions,  that  the  question  on 
which  that  erroneous  instruction  was  given 
did  not  arise  in  the  cause,  the  judgment  will 
be  affirmed,  notwithstanding  the  erroneous 
instruction. 

Hunter  v.  Jones,  6  Rand.  (Va.)  541;  Pit- 
man V.  Breckenridgje,  3  Gratt.  127;  Bcaty 
V.  Baltimore  &  O.  R.  Co.  6  VV.  Va.  388 ;  Clay 
V.  Robinson,  7  W.  Va.  349;  Sheppard  v. 
Peabody  Ins.  Co.  21  W.  Va.  370. 

The  opinions  of  witnesses  are  receivable 
in  evidence  where  persons  not  experts  are 
permitted  to  testify  as  to  opinions  formed 
by  themselves  in  regard '  to  the  common 
transactions  of  life,  at  the  time  of  their 
occurrence,  and  concerning  things  which  can- 
not be  reproduced  before  the  jury. 

6  Enc.  Ev.  pp.  519,  520,  654,  0.-)7,  714; 
State  V.  Welch,  36  W.  Va.  690,  15  S.  E.  119. 

Miller,  J.,  delivered  the  opinion  of  the 
court : 

A  clear  statement  of  the  cause  of  action 
is  rendered  necessary  to  a  proper  under- 
standing of  our  decision  on  the  points  of 
error  presented.  Plaintiff  alleges  that,  being 
the  owner  of  a  lot  on  Front  street  in  the 
city  of  Grafton,  running  back  and  up  a 
gentle  slope  to  a  steeper  hillside,  and  con- 
nected with  the  surface  of  his  lot  by  a  nat- 
ural and  unbroken  surface  and  by  natural 
and  unbroken  strata,  and  upon  which  lot 
there  was  situated  a  two-story  frame  dwell- 
ing house  of  great  value,  and  which,  prior 
to  the  grievances  complained  of,  was  occu- 
pied by  a  tenant,  and  yielding  plaintiff  sub- 
stantial and  remunerative  rents,  the  defend- 
ant undertook  to  and  did  grade  and  con- 
struct a  certain  new  street  across  said  hill- 
side immediately  back  of  said  lot,  and  dug 
into  said  hillside  to  a  great  depth,  the  en- 
tire width  of  said  lot  and  in  close  proximity 
to  the  back  line  thereof,  in  both  directions, 
and  rising  quite  precipitously  to  the  west 
for  a  long  distance,  and  so  as  to  collect  in 
said  roadway  and  its  gutters  the  surface 
waters  from  a  great  territory  not  therefore 
draining  to  plaintiff's  lot;  and  did  thereby 
unlawfully  and  wrongfully,  and  without  the 
consent  of  plaintiff,  throw  said  surface  wa- 
ter, so  collected,  in  a  mass  or  body  wholly 
upon  his  lot;  and  did  also  dump,  unhiad, 
place,  and  pile  cart  loads  of  timber,  earth, 
stone  and  gravel  thereon,  and  extended  the 
embankment  or  grade  of  said  new  street,  of 
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great  weight,  into  plaintifTs  lot,  so  as  to  | 
not  only  break  the  surface  or  strata  that 
theretofore  held  and  sustained  plaintiff's  lot 
on  said  hillside,  but  so  as  to  cast  the  great 
weight  of  the  whole  of  said  embankment  up- 
on the  rear  of  said  lot  at  the  place  where 
said  new  road  or  street  collected  said  sur- 
face water  in  a  mass  or  body,  as  aforesaid, 
and  whereby  the  water  so  collected  and  cast 
in  a  mass  or  body  thereon,  as  aforesaid, 
percolated,  soaked,  and  flowed,  not  only  on 
the  surface,  but  under  the  earth  and  strata 
of  said  lot,  from  the  rear  line  thereof  to 
said  Front  street,  and  into  and  under  said 
dwelling  house  and  cellar,  and  that,  by 
reason  thereof  and  of  the  great  weight  of 
said  embankment  upon  and  in  the  rear  of 
said  lot,  the  upper  or  elevated  portion  there- 
of, from  rear  to  near  the  front,  was  made  to 
loosen,  slip,  slide,  and  change  its  natural 
lay  and  location,  and  to  carry  with  it  said 
dwelling  house,  and  to  cause  said  house  to 
fall,  and  to  become  wholly  untenantable  and 
absolutely  worthless,  and  to  be  continuously 
wet,  damp,  slipping,  and  sliding,  and  wholly 
unfit  for  occupancy,  as  aforesaid,  or  for  any 
other  purpose,  and  whereby  the  plaintiff 
has  been  wholly  deprived  of  the  use  of  said 
lot  and  dwelling  house,  and  hindered  and 
prevented  from  enjoying  the  same  to  any 
extent,  and  that  the  rental  and  market  value 
thereof  has  been  greatly  diminished,  de- 
stroyed, and  ruined,  and  the  plaintiff  other- 
wise greatly  damaged. 

The  theory  upon  which  the  case  was  made 
up  and  tried  below  was  that  the  damages 
sustained  were  in  consequence  either,  {I)  6i 
the  alleged  wrongful  and  unlawful  collection 
of  the  surface  waters,  and  casting  them  in 
a  mass  or  body  upon  plaintiff's  lot;  or  (2) 
of  the  increased  lateral  pressure  on  the  soil 
thereof,  by  the  building  of  the  embankment 
thereon,  or  in  the  street  opposite  thereto, 
as  alleged;  or  (3)  in  consequence  of  the 
combined  force  and  action  of  the  first  two 
causes  of  injury. 

Upon  the  trial  below  there  was  a  verdict 
and  judgment  for  plaintiff  for  $302.50,  to 
which  judgment,  upon  the  petition  of  de- 
fendant, a  writ  of  error  was  awarded  by  this 
court. 

The  action  of  the  court  below  in  overrul- 
ing the  demurrer  to  the  declaration  assigned 
as  error  in.  the  petition  is  not  argued  or  ap- 
parently relied  on  here.  We  are  of  opinion 
that  the  declaration  states  a  good  cause  of 
action. 

The  action  of  the  court  below  in  overrul- 
ing defendant's  motion  to  continue  the  case 
is  apparently  relied  on  as  error.  The 
pounds  of  the  motion  were  absence  of  two 
witnesses.  One  of  these  appeared  and  was 
examined.  As  to  the  otlier,  the  plaintiff 
proposed  that  his  testimony  given  on  a  for- 
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mer  trial  and  taken  down  by  the  stenog- 
rapher might  be  read  in  evidence  on  the 
second  trial.  Wherefore  we  find  no  abuse 
of  the  discretion  of  the  court  in  refusing 
to  continue  the  case. 

The  other  errors  assigned  relate  to  the 
giving  and  refusing  of  instructions,  the  al- 
leged admission  of  improper  evidence,  and 
the  refusal  of  the  court  to  set  aside  the 
verdict  and  award  the  defendant  a  new  trial. 

Plaintiff's  first  instruction  given  was  ex- 
cepted to.     It  told   the   jury   in  substance 
that,  if  they  believed  from  the  evidence  that 
defendant    in    making,    grading,    and    con- 
structing the  new  street  or  road  in  the  rear 
of  plaintiff's  lot,  collected  tlie  surface  water, 
and  caused  it  to  percolate,  soak,  and  fiow 
in  a  mass  or  body  thereon,   and  so  as  to 
caiise  said  lot  to  become  marshy  and  slip- 
pery; and  did  dump,  unload,  place,  and  pile 
timber,  earth,  stone,  and  gravel  thereon,  and 
constructed  an  embankment  thereon,  so  as 
to  cause  said  lot  to  slip,  slide,  and  change 
its  natural  lay  and  location,  all  without  the 
consent  of  plaintiff,  and  thereby  destroying, 
damaging,  and  ruining  the  rental  and  mar- 
ket value  of  said  lot  and  the  house  thereon, 
they  must  find  a  verdict  for  plaintiff,  and 
fix  his  damages  at  the  amount  which  the 
same  had  been  deteriorated  or  lessened  in 
value  by  the  action  of  defendant.    This  in- 
struction assumes  that  the  embankment  was 
built  upon  the  plaintiff's  lot.    The  evidence 
is  conflicting  as  to  whether  the  embankment 
encroached  upon  plaintiff's  lot ;  but  it  is  con- 
clusive that  either  by  the  action  of  the  wa- 
ter, or  the  weight  of  the  structure,  or  both 
combined,  a  great  portion  of  this  embank- 
ment, at  or  about  the  time  of  the  injuries 
complained  of,  was  caused  to  slip  down  and 
encroach  upon  plaintiff's  lot.    The  theory  of 
the  instruction  is  that  the  damages  were  in 
consequence  of  the  combined  action  of  the 
water  and  the  increased  lateral  pressure  of 
the  embankment.     In  this  respect  this  in- 
struction differs  from   defendant's  instruc- 
tion number  4,  refused,  and  we  think  prop- 
erly refused,  for,  while  it  would  have  rightly 
told  the  jury  that  plaintiff  could  not  recover 
for  the  injuries  sustained  by  the  change  in 
the  natural  fiow  of  the  surface  waters,  by 
the  gi'ading  and  construction  of  the  street, 
unless  cast  in  a  body  upon  plaintiff's  lot, 
it  would  have  also  told  them  that  he  could 
not  recover  for  injuries  thereto  by  the  mak- 
ing or  extension  of  said  embankment  upon 
or  opposite  to  said  lot,  or  by  any  or  all  of 
such  causes  combined.     It  is  proper,  there* 
fore,  to  consider  these  instructions  together, 
involving  as  they  do  the  question  whether 
plaintiff  can  recover  for  damages  to  his  lot 
from  the  increased  lateral  pressure  of  said 
embankment. 

The   only   objection   urged   to   plaintifTa 
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first  instruction  is  that  there  is  no  evidence 
showing  that  the  surface  waters  were  col- 
lected and  caused  to  flow  in  a  mass  or  body 
upon  his  lot.  The  evidence  relied  upon  is 
mainly  that  of  the  witness  Jackson,  wlio 
testified  that,  in  digging  and  excavating,  big 
holes  were  left  in  the  road,  and  the  Avatcr 
coming  down  off  the  hill  settled  in  these 
holes  and  flowed  down  through  the  openings 
in  the  stone,  and  that  in  this  way  they  were 
collected  in  a  body  and  cast  U])on  or  under 
the  surface  of  plaintiff's  lot.  The  testimony 
of  other  witnesses  also  tends  to  support 
this  witness  as  to  this  fact.  It  is  earnestly 
insisted,  however,  that  this  evidence  docs 
not  bring  the  case  within  the  rule  of  Jonian 
V.  Benwood,  42  W.  Va.  312,  M  L.R.A.  619, 
57  Am.  St.  Rep.  859,  26  S.  E.  2GC,  and  Clay 
V.  St.  Albans,  43  W.  Va.  539,  64  Am.  St. 
Rep.  883,  27  S.  E.  368.  The  evidence  docs 
not  show  that  the  water  thus  collected  in 
holes  was  otherwise  collected  and  cast  in  a 
body  upon  plaintiff's  lot,  but  it  leaves  little 
or  no  room  to  doubt  that  these  surface  wa- 
ters thus  collected  in  the  holes  did  seep  and 
flow  down  through,  under,  and  over  plain- 
tiff's lot,  so  as  to  cause  or  contribute  to  the 
slipping  and  sliding  thereof,  and  the  de- 
struction of  his  dwelling  house  thereon. 
Witnesses  say  that  the  soil  on  plaintiff's 
lot  was  of  a  soapstonc  character,  was  open 
and  porous  so  as  to  allow  the  water  to  soak, 
percolate,  and  flow  freely  in  and  under  the 
same.  Did  not  the  collection  of  these  sur* 
face  waters  in  these  holes  in  this  way,  and 
under  the  facts  and  circumstances  shown  in 
evidence,  amount  to  a  collection  and  casting 
of  the  same  in  a  mass  or  body  upon  the 
plaintiff's  lot?  They  were  not  allowed  to 
flow  freely  over  the  surface  as,  but  for  these 
holes,  they  naturally  would  have  done.  True 
they  did  not  flo'^z  in  open  drains  or  gutters 
through  plaintiff's  lot,  but,  by  these  un- 
natural means,  were  made  to  flow  in  and 
under  the  same  so  as  to  do  damage  to  the 
plaintiff.  We  think  upon  these  facts  tlie 
instruction  justified  by  the  authorities  cited. 

The  next  question  is,  Is  the  defendant,  as 
assumed  in  plaintiff's  instruction  number  1, 
and  negatived  in  defendant's  instruction 
number  4,  rejected,  liable  for  damages  due 
to  the  increased  lateral  pressure  of  the  em- 
bankment? Assuming  that  the  embankment 
was  originally  built  upon  the  street,  and  did 
not  then  encroach  upon  plaintiff's  lot,  would 
not  defendant  nevertheless  be  liable  for  dam- 
ages incurred  by  plaintiff  as  the  result  of 
the  increased  lateral  pressure  upon  his  hill- 
side lot?    We  think  it  would. 

Undoubtedly  a  municipal  corporation  has 
the  right  to  improve  its  streets,  and  to  raise 
and  lower  the  grades  thereof;  but  if  in  do- 
ing so  it  do  damage  to  an  abutting  lot  own- 
er, it  is  liable.  Under  our  law  private  prop- 
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erty  cannot  be  taken  or  damaged  for  public 
use  without  just  compensation.  The  right 
to  lateral  support  applies  only  to  land  in  its 
natural  state.  Stevenson  v.  W^allace,  27 
Gratt.  77;  Tunstall  v.  Christian,  80  Va.  1, 
56  Am.  Rep.  581.  These  and  other  authori- 
ties hold  that  an  adjoining  owner  is  not 
entitled  to  lateral  support  for  buildings  or 
other  artificial  structures.  But  does  this 
rule  apply  to  the  public  in  general,  or  to  a 
municipal  corporation  authorized  to  build, 
improve,  and  grade  the  public  roads  and 
streets?  18  Am.  &  Eng.  Enc.  Law,  p.  544, 
on  the  authority  of  some  New  York  cases, 
says:  "The  right  to  support  exists  not  only 
for  the  highway  in  its  natural  state,  but 
also  for  the  highway  when  so  improved  aa 
to  increase  the  lateral  pressure,  the  doctrine 
controlling  the  rights  of  adjoining  landown- 
ers in  this  respect  having  no  application  to 
the  case  of  a  highway."  In  Milburn  v.  Fow- 
ler, 27  Hun,  568,  one  of  the  cases  referred 
to,  Cullen,  Judge,  says:  "It  is  claimed  that 
there  is  no  right  of  lateral  support  for  the 
street  unless  it  is  alleged  and  shown  that 
the  highway  is  in  its  natural  state  and  free 
from  superincumbent  earth  which  may  in- 
crease the  lateral  pressure."  But,  says  he: 
"This  doctrine,  which,  in  the  absence  of  any 
statutory  regulations,  controls  the  relative 
rights  betwen  adjacent  owners,  has  no  appli- 
cation to  the  case  of  a  highway."  In  Finc- 
gan  v.  Eckerson,  32  App.  Div.  233,  52  N.  Y. 
Supp.  993,  one  point  of  the  syllabus  is:  '*S:> 
far  as  the  lateral  support  of  the  soil  in  its 
natural  state,  without  the  burden  of  any 
buildings  upon  it,  is  concerned,  the  occupant 
of  land  is  entitled  to  protection  by  injunc- 
tion, but  this  rule  does  not  apply,  in  the  ab- 
sence of  statutory  regulation,  to  the  case  of 
buildings  upon  land  contiguous  to  that  upon 
which  an  excavation  is  l:cing  made."  Other 
New  York  cases  referred  to  in  this  decision 
are  pertinent.  It  will  be  noted,  however, 
that  both  of  these  cases  say,  "in  th*  absence 
of  any  statutory  regulation."  In  New  York 
damages  are  not  given  for  injury  to  private 
property  for  public  purposes,  unless  the 
property  or  some  portion  of  it  be  actually 
taken.  But  even  in  that  jurisdiction  eon- 
sequential  injuries  resulting  in  damap*. 
owing  to  the  hardship  of  the  rule  in  that 
state,  have  frequently  been  construed  to  be 
a  taking  of  the  property  within  the  meaning 
of  the  New  York  law.  Under  our  Constitu- 
tion we  have  no  such  difficulties  to  over- 
come. Section  9  of  the  Bill  of  Rights  (Cod<* 
1906,  p.  1)  is  that  "private  property  shall 
not  be  taken  or  damaged  for  public  use 
without  just  compensation."  While,  in  Jor- 
dan V.  Benwood,  supra,  42  W.  Va,  at  pagt?3 
319,  320,  Judge  Brannon  expressed  the  opin- 
ion that  this  clause  of  our  Constitution 
would  not  render  a  municipality  liable  for 
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consequential  damages  in  diverting  the 
course  of  surface  waters,  so  long  as  tliey 
continued  to  flow  as  surface  waters,  and  not 
in  gutters  or  drains,  and  by  being  cast  in 
a  mass  or  body  ui)on  adjoining  lands,  no 
more  than  an  individual  would  be  liable 
therefor;  yet  that  this  provision  of  the  Con- 
stitution was  intended  to  make  the  public 
equally  liable  with  an  individual  for  doing 
injury  to  the  adjoining  land  of  a  citizen,  as, 
for  instance,  "by  embankment  rendering 
access  to  it  dangerous  or  inconvenient.''  We 
think  this  doctrine  supported  by  Elliott  on 
Roads  &,  Streets,  §§  494  to  499,  inclusive: 
In  §  495,  this  writer  says:  "It  is  not  diffi- 
cult to  conceive  cases  where  ordinary  care 
would  require  the  construction  of  a  wall, 
or  other  protection,  to  prevent  injury  to 
adjoining  property,  and  in  such  cases  it 
should  be  built,  or  the  city  be  compelled  to 
make  compensation  for  the  loss  actually 
sustained  from  the  failure  to  suitably  pro- 
tect the  adjoining  property  from  injury." 

Our  conclusion,  therefore,  is  that  plain- 
tilt's  instruction  number  1  is  good,  and 
was  properly  given,  and  that  defendant's 
number  4,  rejected,  was  properly  rejected. 
The  latter  implied  that  defendant  would 
not  be  liable  for  damages  due  to  the  making 
or  extension  of  the  embankment. 

Plaintiff's    instruction    number   2,   given, 
and  complained  of,  told   the   jury  that,  if 
they   believed    from   the   evidence   that   de- 
fendant did  not  use  due  diligence  in  pushing 
to  completion  the  work  of  grading  the  new 
street  in  the  rear  of  plaintiff's  lot,  but  was 
negligent  therein,  so  that  the  delay  in  com- 
pleting the   work   caused    the    injury   com- 
plained of,  they  must  find  for  the  plainttiff. 
We  think  this  instruction  erroneous.     The 
error  is  practically  conceded,  but  it  is  in- 
sisted it  was  harmless.     It  was  erroneous, 
if  for  no  otlTer  reason,  because  the  declara- 
tion contains  no  allegation  of  delay  in  the 
completion  of  the  work  or  of  injury  to  the 
plaintiff's  lot  in  consequence  thereof.    There 
is   evidence   showing  and  tending  to  show 
that  the  work  was  suspended  for  a  time, 
during  the  winter  months,  on  account  of  bad 
weather,  and  was  not  resumed  until  in  the 
early  spring.    In  the  meantime,  however,  the 
damage  was  done  to  plaintiff's   lot.     Con- 
ceding that  the  evidence  may  have  been  suffi- 
cient to  support  the  theory  of  the  instruc- 
tion, not  advanced  by  the  declaration,  could 
it  be  made  the  basis  of  recovery?    The  rule 
is  that  an  instruction  should  not  be  given 
upon  a  question  not  raised  by  the  pleadings. 
Burr  V.   Brown,   5   W.   Va.  241 ;   Henry  v. 
Davis,    7    W.   Va.   71.);    Barber   v.    Fire    & 
Marine  Ins.  Co.  10  W.  Va.  058,  37  Am.  Rep. 
800.     It  is  argued,  however,  upnn  the  au- 
thority of  Hunter  v.  Jones,  0  IJand.   (Va.) 
.'541 :  Beatv  v.  Baltimore  &  O.  R.  Co.  G  W. 
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Va.  388;  Clay  v.  Robinson,  7  W.  Va.  349; 
Sheppard  v.  Peabody  Ins.  Co.  21  W.  Va.  368, 
394;  State  v.  Poindexter,  23  W.  Va.  805; 
McDonald  v.  Cole,  46  W.  Va.  180,  32  S.  E. 
1033;  Kerr  v.  Lunsford,  31  W.  Va.  660, 
2  L.R.A.  068,  8  S.  E.  493,  and  Carrico  v. 
West  Virginia  C.  &  P.  R.  Co.  39  W.  Va.  86, 
24  L.R.A.  60,  19  S.  E.  671,  and  other  cases, 
that  though  an  erroneous  instruction  be 
given,  if  it  contains  a  mere  abstract  propo- 
sition, or  it  be  manifest  that  the  complain- 
ing party  has  not  been  prejudiced  thereby, 
it  will  not  be  ground  for  reversal.  In  this 
case,  however,  we  cannot  see  that  the  de- 
fendant was  not  prejudiced  by  this  instruc- 
tion. Evidence  was  offered  by  plaintiff 
showing  delay  in  the  completion  of  the  work, 
but  the  jury  were  told  by  this  instruction 
that,  if  they  found  due  diligence  was  not 
used  and  there  was  negligence  in  completing 
the  work,  and  that  the  delay  caused  injury 
to  the  plaintiff,  not  that  they  might,  but 
that  they  must,  find  a  verdict  for  the  plain- 
tiff. None  of  the  authorities  relied  upon 
will  relieve  an  instruction  from  the  quality 
of  reversible  error  when  it  covers  a  case 
not  made  by  the  pleadings.  For  instance, 
in  Beaty  v.  Baltimore  &  O.  K  Co.  supra, 
relied  upon,  it  is  said,  referring  to  the  in- 
struction under  consideration:  "It  is  not 
perceived,  therefore,  that  the  plaintiff  could 
have  been  injured  by  the  instructions,  as 
upon  the  evidence  presented  in  his  bill  of 
exceptions,  and  the  pleadings  in  the  cause, 
the  plaintiff  still  had  a  right  to  recover  for 
that  kind  of  damage  brought  to  the  notice 
of  the  jury,  and  for  which  this  action  could 
be  maintained." 

Defendant  complains  of  the  rejection  of 
its  instructions  numbered  6  and  6.  No.  6 
would  have  said  to  the  jury  that  even 
though  defendant  merely  caused  a  change  in 
the  flow  of  the  surface  water  incident  to 
the  proper  work  of  improving  and  opening 
said  street,  defendant  would  not  be  liable 
for  injury  to  plaintiff's  lot  caused  thereby, 
if  the  water  still  spread  out,  as  surface  wa- 
ter usually  does.  No.  6  would  have  pro- 
pounded the  proposition  that,  if  the  work 
of  making  and  constructing  said  street  and 
embankment  was  not  negligently  done,  and 
whereby  the  course  of  the  surface  water  was 
changed,  yet  if  said  water  still  spread  out 
over  the  surface  of  plaintiff's  lot,  or  soaked 
into  or  percolated  through  the  soil,  and  was 
not  by  such  change  made  to  run  in  destruc- 
tive currents  plowing  drains  or  courses 
through  the  soil,  washing  away  the  proper- 
ty of  plaintiff,  the  defendant  would  not  be 
liable  for  damages  on  account  of  the  water 
being  so  changed.  These  instructions  are 
both  predicated  upon  the  principles  an- 
nounced in  Clay  v.  St.  Albans  and  Jordan 
V.  Benwood,  supra.     But  the  case  we  nave 
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here,  in  at  least  one  essential  feature,  is  not 
like  those  cases.  In  this  case  we  have  the 
fact  proven  that  the  surface  water  was  col- 
lected in  holes  in  the  street  opposite  plain- 
tiff's lot  as  already  shown,  a  fact  ignored  in 
both  these  instructions,  and  besides  we  have 
the  added  cause  of  injury,  the  increased 
lateral  pressure  of  the  embankment  in  the 
street  opposite  plaintiff's  lot,  co-operating 
with  the  first.  While  the  general  propo- 
sitions stated  in  the  instructions  may  be 
true,  they  are  not  applicable  to  the  case  in 
hand:  First,  for  ignoring  the  fact  that  the 
water  was  collected  in  holes,  and  from  there 
turned  into  plaintiff's  lot  practically  in  a 
body;  second,  for  ignoring  the  clement  of 
damages  due  to  the  embankment;  and  third, 
because,  if  the  increased  flow  of  the  surface 
water  thereon,  caused  by  the  improvement 
of  the  street,  rendered  plaintiff's  lot  less 
able  to  withstand  the  increased  Intern  I  pres- 
sure of  said  embankment,  and  thereby  con- 
tributed to  the  injuries  to  his  property,  as 
the  evidence  tends  to  show,  it  was  not 
strictly  proper  to  tell  the  jury,  as  these 
instructions  would  have  done,  that  defend- 
ant was  not  liable  for  injury  due  to  the 
surface  water  thus  turned  upon  plaintiff's 
lot.  They  were  both  properly  rejected  for 
these  reasons. 

Defendant's  instruction  number  3,  as  pro- 
posed, was  refused.  But  the  court  modified 
it  by  adding  the  words  in  italics,  and  as 
modified  gave  it  to  the  jury,  as  follows: 
"The  court  instructs  the  jury  that  the  city 
of  Grafton  had  the  right  to  make,  grade, 
and  open  said  street  upon  its  own  Innd,  and, 
if  said  city  did  so  make,  grade,  and  oi)cn 
said  Barrett  street,  and  thereby  cause  the 
surface  water  to  increase  in  quantity  upon 
plaintifTs  said  lot,  still  the  said  city  is  not 
liable  for  damage  done  by  said  water,  unless 
said  water  was  cast  upon  said  lot  in  a  mass 
or  body,  or  in  such  manner  aa  to  cause  the 
injury  complained  of"  The  refusal  of  the 
court  to  give  the  instruction  as  proposed, 
and  in  modifying  it  and  giving  it  as  modi- 
fied, is  excepted  to.  As  originally  proposed 
we  think  this  instruction  bad,  for  the  rea- 
sons given  respecting  said  instructions  num- 
bered 5  and  6,  and  should  have  been  re- 
jected. But  did  the  modification  cure  it? 
It  is  likely  the  court  intended  that  the 
amendment  sliould  apply  to  the  fact  that 
water  was  collected  in  holes  opposite  plain- 
tiff's lot,  and  that  the  increased  How  of  the 
surface  water  thereon  had  rendered  it  less 
able  to  withstand  the  increased  lateral  pres- 
sure of  the  embankment.  If  so,  and  the  jury 
BO  understood  it,  the  instruction  might  not 
be  objectionable.  But  we  think  it  doubtful 
whether  they  so  interpreted  the  instruction, 
and  that  the  instruction  should  have  been 
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so  drawn  as  to  have  left  no  room  for  mis- 
understanding. 

Bills  of  exceptions  numbered  9,  10,  11, 12, 
13,  and  14,  relate  to  certain  so-called  opin- 
ion evidence  of  witnesses,  as  to  what  caused 
the  slip  on  plaintiff's  lot,  and  whether  when 
slips  do  occur  they  usually  occur  above  or 
below  where  the  excavation  takes  place.  All 
these  witnesses,  after  detailing  as  well  as 
they  could  the  facts  and  tlie  appearances  of 
the  property  viewed  at  or  about  the  time 
of  the  injuries,  were  permitted  to  give  their 
impressions  or  opinions  as  to  the  real  cause 
of  the  slipping.  It  is  claimed  this  was  er- 
ror calling  for  reversal,  and  the  rule  an- 
nounced in  points  5  and  6  of  the  syllabus  in 
Overby  v.  Chesapeake  &  O.  R.  Co.  37  W.  Va. 
525,  10  S.  E.  813,  is  relied  on,  namely:  "5. 
If  the  facts  in  a  case  can  be  placed  before 
a  jury,  and  they  are  of  such  a  nature  that 
jurors  generally  are  just  as  competent  to 
form  opinions  in  reference  to  them,  and 
draw  inferences  from  thom,  as  witnesses, 
then  the  opinion  of  experts  cannot  be  re- 
ceived in  evidence  as  to  such  facts."  **6. 
The' opinion  of  a  witness  who  neither  knows 
nor  can  know  more  al)out  the  subject-matter 
than  the  jury,  and  who  must  draw  his  de- 
ductions from  facts  already  in  the  possession 
of  the  jury,  is  not  admissible."  But  tliojse 
rules,  though  applicable  to  that  case,  have 
little  if  any  application  here.  It  will  be 
noticed  that  these  rules  are  limited-  to  cases 
where  all  the  facts  can  be  placed  before  the 
jury,  and  the  jurors  are  either  just  as  com- 
petent to  form  opinicms  and  draw  infer- 
ences in  reference  to  them  as  the  witnesses 
or  the  deduction  must  be  drawn  from  facts 
already  in  the  possession  of  the  jury.  While 
it  is  true  the  witnesses  undertook  to  detail 
the  facts  and  conditions,  and  to  describe 
the  appearances  of  the  property,  attending, 
and  before  and  after  the  injuries,  and  the 
jury  viewed  the  premises  at  the  time  of  the 
trial,  a  year  or  more  afterwards,  yet  we 
know  that  human  language  is  inadequate 
to  accurately  describe  all  that  appeared  at 
the  time,  and  that  must  then  have  appeared 
to  the  eyes  of  the  witnesses  who  saw  and 
viewed  the  premises.  Where  the  facts  can 
thus  be  only  imperfectly  narrated,  tlie  jury 
may  properly  be  given  the  benefit  of  the 
opinions  or  impressions  of  the  witnesses,  as 
material  facts  in  arriving  at  their  verdict. 
See  cases  collated  in  5  Enc.  Dig.  Va.  &  W. 
Va.  Rep.  792,  793.  Our  conclusion  is  that 
no  error  was  committed  in  the  admission  of 
this  opinion  evidence. 

As  it  becomes  necessary  to  reverse  the 
judgment  for  substantial  errors  already 
pointed  nut,  it  will  not  be  proper  to  other- 
wise dispose  of  the  motion  for  a  new  trial, 
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based  ou  the  theory  of  want  of  evidence  to 
support  it. 

The  judgment  is  reversed^  and  the  defend- 
ant awarded  a  new  trial. 


SOUTH  DAKOTA  SUPRBMB  COURT. 

A.  ir.  STEPHENSON,  Admr.,  etc.,  of  Lewis 

Olsen    Grinner,    Deceased,    Respt., 

V. 

JAMES  W.  CONE  et.  al.,  Appts. 

(—  S.  D.  — ,  124  N.  W.  439.) 

Real  property  —  abstract  of  title  —  Idem 
sonans. 

1.  An  abstracter  who  leaves  off  from  a 
search  of  the  real  estate  title  of  Edward  J. 

B.  the  record  of  a  judgment  against  Ed.  J. 
B.  will  be  liable  to  one  having  a  right  to 
rely  on  his  abstract,  who  is  injured  by  such 
omission,  if  the  judgment  proves  to  have 
been  against  the  one  wliose  title  he  was 
searching. 

Abstract  of  title— duty  of  abstracter. 

2.  An  abstracter  of  titles  must  furnish  to 
an  intending  purchaser  by  means  of  the  ab- 
stract everything  pertaining  to  the  names 
and  the  property  in  question,  so  far  as  ap- 
pears from  the  record,  that  reasonably 
might  affect  such  title,  and  thus  put  the 
purchaser  on  inquiry,  in  order  that  such 
purchaser  may  himself  make  such  investi- 
gation as  to  outside  facts  affecting  the 
title  which  are  indicated  there. 


A 


(January  12,  1910.) 

PVEAL  by  defendants  from  a  judgment 
of   the   Circuit   Court   for   Minnehaha 


County  in  plaintiff's  favor  in  an  action 
brought  to  recover  on  an  abstracter's  bond 
for  damages  alleged  to  have  been  caused  by 
the  negligent  preparation  by  defendant  Cone 
of  an  abstract  of  title  to  certain  property. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Keith  &  Keith,  for  appellants: 

It  was  not  the  duty  of  the  abstracter,  un- 
der the  terms  of  his  employment,  to  certify 
in  the  continuance  of  the  abstract,  the  judg- 
ments against  Ed.  J.  Borstad. 

Andrews  v.  Wynn,  4  S.  D,  40,  54  N.  W. 
3047;  Vickery  v!  Burton,  6  N.  D.  245,  69 
N.  W.  193;  .i:tna  L.  Ins.  Co.  v.  Hesser,  77 
Iowa,  381,  4  L.R.A.  122,  14  Am.  St  Rep. 
297,  42  N.  W.  327;  Sterling  Mfg.  Co.  v. 
Early,  69  Iowa,  94,  28  N.  W.  458;;  Dewey 
V.  Sugg,  109  N.  C.  328,  14  L.R.A.  393,  13 
S.  E.  924;  Thomas  v.  Desney,  57  Iowa,  58, 
10  N.  W.  315;  Crouse  v.  Murphy,  140  Pa. 
335,  12  L.R.A.  58,  23  Am.  St.  Rep.  232,  21 
Atl.  358. 

Messrs.  Robertson  &  Dougherty,  for  re- 
spondent : 

Although  the  Christian  name  of  the  judg- 
ment debtor  was  not  written  out  in  full, 
the  docket  entry  was  sufficient  to  have -put 
a  reasonably  prudent  man  on  inquiry,  and 
having  failed  to  make  the  inquiry,  and,  in 
fact,  having  entirely  ignored  the  judgment 
docket,  the  defendant  and  his  sureties  are 
liable. 

Muller  V.  Flavin,  13  S.  D.  595,  83  N.  W. 
687;  Black,  Judgm.  §  406;  Metz  v.  State 
Bank,  7  Neb.  105;  Piiintyy  v.  Russell  &  Co. 
52  Minn.  443,  54  N.  W.  484;  Green  v.  Mey- 
ers, 98  Mo.  App.  438,  72  S.  W.  128;  Valen- 
tine  v.  Britton,  127  N.  C.  57,  37  S.  E.  74; 


Note,  —    Liability   of  title  abstracter. 

The  authorities  upon  this  question  are  re- 
viewed in  the  subject  note  accompanying 
the  case  of  Equitable  Bdg.  &  L.  Asso.  v. 
Bank  of  Commerce  &  T.  Co.  12  L.R.A.(N.S.) 
449.  The  following  cases  have  been  report- 
ed since  that  note  was  written: 

In  Goldberg  v.  Sisseton  Loan  &  Title  Co. 
(S.  D.)  123  N.  W.  266,  the  defendant  com- 
pany was  held  liable  for  its  failure  to  in- 
clude in  an  abstract  of  title  prepared  by  it 
a  description  of  a  notice  of  lia  pendens  or 
any  reference  to  such  notice.  Referring  to 
a  statute  providing  that  abstracters  should 
be  liable  for  any  and  all  damages  that  mny 
occur  to  any  party  or  parties  by  reason  of 
any  error  or  deficiency  or  mistake  in  any 
abstract  or  certificate  of  title  made  and  is- 
sued by  them,  the  court  said:  "The  lia- 
bility, therefore,  of  the  abstracters,  is  to 
the  person  injured,  without  regard  to  who 
pays  for  the  abstract,  or  by  whom  it  had 
been  ordered." 

Thomas  v.  Guarantee  Title  k  T.  Co.  81 
Ohio  St.  432,  —  L.R.A.  (N.S.)  — ,  91  N.  E. 
183,  involved  the  liability  of  an  abstracting 
company  for  certifying  that  a  title  "ap- 
26  L.R.A.(N.S.) 


peared  good"  in  one  who  had  no  more 
than  a  life  estate,  but  who  later  assumed 
to  convey  a  fee  simple  by  warranty  deed, 
to  the  injury  of  plaintiff.  The  court 
cited  the  rule  that  an  action  to  recov- 
er damages  for  negligence  in  making  or 
certifying  an  abstract  of  title  must  sound 
in  contract,  the  person  who  employed 
the  abstracter  being  the  only  one  who  can 
hold  him  to  liability,  and  denied  the  plain- 
tiff's contention  that  the  certificate  of  an 
abstracter  would  issue  to  the  benefit  of  all 
subsequent  grantees  of  the  title  in  ques- 
tion. 

The  liability  of  an  abstracter  for  an  omis- 
sion  was  impliedly  recognized  also  in  Walk- 
er v.  Bowman  (Okla.)  105  Pac.  649,  where 
a  demurrer  to  a  complaint  in  an  action  on 
an  abstracter's  bond  to  recover  for  failure 
to  set  out  certain  liens  on  an  abstract  of 
title  was  sustained  because  the  facta  alleged 
failed  to  show  that  the  plaintiff  sustained 
actual  injury,  the  allegation  being  that  the 
plaintiff *s  vendee,  one  Scott,  was  compelled 
to  pay  off  the  encumbrance,  "whereby  this 
plaintiff  became  liable  to  pay  to  said  B.  T, 
Scott  the  said  sum  of  money." 
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Warvellc,  Ahstracts,  p.  4SS;  2  Freeman, 
Judgm.  4th  ed.  §  347,  p.  630;  Zwickey  v. 
Haney,  G3  Wis.  404,  23  N.  W.  577;  Claflin, 
V.  Chicago,  178  Til.  549,  53  N.  E.  339; 
Jones's  Estate,  27  Pa.  330;  Bergman's  Ap- 
peal, 88  Pa.  320;  Thomas  v.  Dcsncy,  57 
Iowa,  58,  10  N.  W.  315;  16  Am.  ^'Kng. 
Enc.  Law,  p.  100;  21  Am.  &  Eng.  Enc.  I.iiw, 
2(1  od.  p.  309;  Burns  v.  Ross,  215  Pa.  293, 
7  L.R.A.(N.S.)  415,  114  Am.  St.  Rep.  903, 
64  Atl.  520. 

One  who  purcliases  real  estate  on  the 
faith  of  a  certificate  of  title  furnished  to 
his  vendor  by  a  bonded  abstracter  may  main- 
tain an  action  for  damages  grounded  on  the 
failure  of  the  abstracter  to  make  tlie  proper 
search  and  true  certificate. 

Gate  City  Abstract  Co.  v.  Post,  55  Neb. 
742,  76  N.  W.  471;  Security  Abstract  of 
Title  Co.  V.  Longacre,  60  Neb.  409,  76  N. 
W.  1073;  Renkert  v.  Title  Guaranty  Truat 
Co.  102  Mo.  App.  207,  70  S."  W.  041;  Equi- 
table Bldg.  &  L.  Asso.  V.  Bank  of  Commerce 
&  T.  Co.  118  Tenn.  078,  12  L.R.A.(N.S.) 
449,  102  S.  W.  901,  12  A.  &  E.  Ann.  Cas. 
407. 

McCoy,  J.,  delivered  the  opinion  of  the 
court : 

This  suit  was  commenced  in  the  circuit 
court  by  the  plaintiff,  Stephenson,  as  ad- 
ministrator of  the  estate  of  Lewis  O.  Grin- 
ner,  against  the  defendant  Cone  and  his 
bondsmen,  as  an  abstracter.  It  apjiears 
from  the  record  that  in  December,  1904, 
Edward  J.  Borstad  and  Lewis. Grinner  en- 
tered into  a  contract  whereby  Borstad 
agreed  to  sell  certain  town  lots  in  Doll 
Rapids  to  Grinner  for  the  purchase  price 
of  $1,500;  the  said  Grinner  agreeing  to  pay 
said  amount  therefor  upon  being  furnished 
an  abstract  showing  valid  title  to  said  lots, 
free  and  clear  of  all  encumbrances  whatso- 
ever at  the  time  of  such  conveyance;  that 
said  Borstad  delivered  a  warranty  deed  to 
said  premises  to  one  Smith,  and  eaid  Grin- 
ner also  delivered  to  said  Smith  the  sum 
of  $1,500  for  the  purpose  of  closing  iip  said 
deal;  that  said  Smith,  upon  procuring  an 
abstract  showing  valid  title  in  Borstad, 
free  and  clear  of  all  encumbrances  whatso- 
ever, was  authorized  by  said  parties  to  de- 
liver said  deed  to  Grinner  and  to  pay  to 
Borstad.  the  said  $1,500;  that  immediately 
upon  being  intrusted  with  the  closing  of 
said  transaction,  the  said  Smith  sent  the 
said  abstract  of  said  property  to  said  de- 
fendant Cone  for  continuance,  and  later 
also  sent  the  said  warranty  deed,  given  by 
Borstad  to  Grinner,  to  Cone  to  be  recorded, 
requesting  that  the  abstracter's  certificate 
be  continued  up  to  the  date  of  the  recording 
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of  said  deed.  Tlie  abstract  was  continued 
by  defendant  Cone  with  a  certificate  show- 
ing that  there  were  no  judgments  against 
Edward  J.  Borstad,  and  i-eturned  to  Smith, 
who  thereupon,  relying  upon  said  abstract, 
|)aid  the  said  Borstad  the  said  sum  of 
$1,500.  It  appears  that  at  the  ti^me  the 
said  abstract  was  continued  there  were  two 
judgments  against  Ed.  J.  Borstad;  that 
afterwards  executions  were  issued  on  said 
judgments,  and  levy  made  thereunder  on 
the  said  lots  deeded  by  Edward  J.  Borstad 
to  Grinner,  and  that  said  lots  were  sold 
under  such  executions  to  satisfy  such  judg- 
ments against  Ed.  J.  Borstad,  and  that 
Grinner,  to  prevent  a  sheriflF's  deed  from  is- 
suing on  such  sale  of  said  lots,  redeenie>«1 
therefrom.  This  action  was  then  instituted 
against  the  defendant  Cone  and  his  bonds- 
men to  recover  as  damages  the  amount  paid 
by  Grinner  to  redeem  from  said  execution 
sales,  the  plaintiff  claiming  that  the  defend- 
ant Cone,  in  making  and  certifying  said 
abstract  of  title,  negligently  and  careleasly 
omitted  to  note  thereon,  or  to  niake  anv 
mention  of,  the  said  judgments  against  the 
said  Ed.  J.  Borstad;  the  plaintiff  further 
claiming  that  Ed.  J.  Borstad  and  Edward 
J.  Borstad  were  one  and  the  same  person. 
The  defendants  answered,  denying  the  al- 
legations of  the  complaint  not  admitted, 
and  also  alleging  that  defendant  Cone,  in 
making  and  certifying  said  abstract,  had 
made  diligent  search  to  find  any  judgments 
of  record  against  the  said  Edward  J.  Bor- 
stad, and  that  no  judgments  were  found 
of  record  against  the  said  EJdward  J.  Bor- 
stad. Findings  and  judgment  were  made 
and  entered  in  favor  of  plaintiff  and  against 
defendants  for  the  amount  said  Grinner  paid 
to  redeemed  from  said  judgments.  Defend- 
ants bring  the  cause  to  this  court  upon  ap- 
peal, making  numerous  assignments  of  er- 
ror. 

It  is  first  contended  by  appellants  that 
the  court  erred  in  admitting  in  evidence, 
over  defendants'  objections,  the  files  and 
judgment  roll  in  the  action  of  Coleman 
Lumber  Co.  v.  Ed.  J.  Borstad.  In  this  con- 
tention we  are  of  the  opinion  that  appel- 
lants are  in  error.  One  who  undertakes  the 
examination  of  titles,  for  compensation,  is 
liable  for  want  of  ordinary  care  and  skill 
in  the  performance  of  that  task.  To  fur- 
nish abstracts  of  title  is  a  business, — a  sort 
of  a  profession.  The  party  undertaking  it 
assumes  the  resiwnsibility  of  discharging  his 
duty  in  a  skilful  and  careful  manner.  That 
is  just  what  he  is  paid  for  doing.  Patience 
in  the  investigation  of  records  is  the  main 
capacity  required.  There  are  no  profes- 
sional opinions  required  of  the  abstracter. 
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It  is  his  duty  to  furnish  facts  from  the 
records,  without  concern  for  their  legal  ef- 
fect Upon  the  facts  furnished  the  pur- 
chaser must  make  his  own  examination  and 
determine  for  himself  on  their  sufficiency. 
The  abstracter  collects  the  evidence  from 
the  records,  and  notes  the  same  on  the  ab- 
stract, and  if  he  makes  a  mistake  or  over- 
sight or  omission,  resulting  in  damage,  he 
must  respond  to  the  injured  party.  Dickie 
V.  Nashville  Abstract  Co.  89  Tenn.  433,  24 
Am.  St.  Rep.  610,  14  S.  W.  896;  Young  v. 
Lohr,  118  Iowa,  624,  92  N.  W.  684;  Se 
curity  Abstract  of  Title  Co.  v.  Longacre, 
50  Neb.  469,  70  N.  W.  1073;  Western  Loan 
&  Sav.  Co.  V.  Silver  Bow  Abstract  Co.  31 
Mont.  448,  107  Am.  St  Rep.  435,  78  Pac, 
774;  Pinney  v.  Russell  &  Co.  62  Minn.  443, 
64  N.  W.  484;  1  Enc.  L.  &  P.  204;  1  Cyc. 
Law  &  Proc.  p.  214. 

In  Pinney  v.  Russell  Co.  supra,  the  su- 
preme   court    of    Minnesota    held    that    the 
judgment  docketed  against  J.  W.  Humphrey 
was  a   lien   a;;ain8t   the   land   of   John   W. 
Humphrey,  sudlcient  to  put  subsequent  pur- 
chasers on  notice.     In  Creen  v.  Meyers,  98 
Mo.  App.  438,  72  S.  W.  128,  it  is  held  that 
a  judji^ment  abstracted  against  E.  G.  Scibert 
is  sufTicient  to  put  a  reasonable  person  on 
inquiry,  and  is  sufTicient  notice  of  the  full 
Christian    name,    Elleanor    G.    Seibert.      In 
Valentine  v.  Britton,  127  N.  C.  57,  37  S.  E. 
74,  it  is  held  that  a  judgment  against  Jo- 
siah    M.    is    suHicient   if    docketed    and    in- 
dexed  against   "J.  M."  or  "Jo  M."     Free 
man  on  Jud;jnicnts    (§  347,  vol.  2)    states 
the  rule  as  follows.    **\Ve  assume  tliat  if  the 
name  entered  in  the  docket  is  that  by  which 
the  defendant  is  commonly  known,  tliis  is 
suflicient.      Hence,   a   docketing   against   'A. 
Jones'  will  charge  the  lands  of  'Abel  Jones.*  '* 
In   Burns  v.   Ross   215   Pa.   293,    7    L.R.A. 
(N.S.)   415,  114  Am.  St  Rep.  903,  64  Atl. 
r>26,  and  in  Crouac*  v.  Murphy,  140  Pa.  335, 
12  L.R.A.  58,  23  Am.  St  Rep.  232,  21  Atl. 
358,  it  is  held  that  if  a  judgment  had  been 
indexed  "D.  J.  Murphy,"  it  would  have  been 
notice  to  the  purchaser  that  it  might  be  n 
lien  against  property   owned   by  Daniel  J. 
Murphy.     Warvelle,  Abstracts    (page   483) 
states  the  rule  that  persons  searching  the 
judgment  docket  for  liens  should  know  the 
difTerent   forms    in    which    the    same   name 
may  be  spelled,  and  make  their  search  ac- 
cordingly.     In    Dodd    v.    Williams,    3    Mo. 
App.  278,  it  was  held  that  an  examiner  of 
titles  to  real  estate  is  bound  to  know  the 
state  of  the  law  on  the  subject  of  what  is 
a   lien  on  real  estate,  at  least  sufficient  to 
put   him   on  guard,   and   that  where    there 
may  be  a  reasonable  doubt  as  to  whether 
Bticli  or  such  a  record  instrument  is  a  lien, 
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if  he  chooses  to  resolve  the  doubt,  he  does 
so  at  his  own  peril.  He  should  note  all 
such  doubtful  encumbrances  on  his  abstract 
if  he  desires  to  relieve  himself  from  lia* 
bility. 

It  has  been  the  universal  custom  and 
practice  in  this  state  to  sue  and  maintain 
actions  against  defendants  by  the  initial 
letters  of  their  Christian  names,  and  to 
so  enter  and  docket  the  judgment,  and 
which  custom  and  practice  the  defendant 
Cone  was  bound  to  know,  as  a  part  of  his 
business  as  abstracter.  To  now  hold  that 
all  judgments  are  invalid  as  notice,  ex- 
«c;3ting  only  where  the  full  Christian  name  of 
defendant  is  indexed  or  docketed,  would  be 
to  practically  render  void  and  InefTectunl  a 
majority  of  the  judgments  of  this  state. 
While  it  is  not  generally  a  part  of  the  duty 
of  an  abstracter  to  go  outside  the  record 
to  search  for  facts  affecting  the  title  to 
real  estate,  still  he  must  furnish  to  an  in- 
tended purchaser,  by  means  of  the  abstract, 
everything  pertaining  to  the  names  and  to 
the  property  in  question,  so  far  as  appears 
from  the  record,  that  reasonably  might  af- 
fect such  title,  and  thus  put  the  purchaser 
on  inquiry,  in  order  that  such  purchaser 
may  himself  make  the  proper  investigations 
as  to  the  outside  facts.  In  searching  the 
records  for  judgments  against  Edward  J. 
Borstad,  the  defendant  Cone  was  charged 
with  the  knowledge  and  bound  to  know  the 
different  forms  in  which  the  name  "Edward 
J.  Borstad"  might  be  used  in  entering  judg- 
ment against  him,  and  to  make  his  search 
accordingly.  He  was  bound  to  know  that 
"Ed.  J.,"  or  even  "E.  J.,"  might  reasonably 
be  intended  for  Edward  J.  Borstad,  and 
that  they  might  reasonably  represent  tlio 
name  of  one  and  the  same  person,  and  it 
was  therefore  his  dutv  to  note  on  his  ab- 
stract  judgments  appearing  of  record 
against  Ed.  J.  or  E.  J.  Borstad,  as  well  as 
those  appearing  against  Edward  J.  Borstad, 
so  that  the  purchaser,  Grinner,  might  be 
put  upon  inquiry,  and  investigate  the  facts 
hiivi.^elf  as  to  whether  a  judgment  against 
Ed.  J.  Borstad  affected  the  title  to  the 
land  he  was  about  to  purchase  from  Edward 
J.  Borstad.  Hence  we  conclude  that  the 
learned  trial  court  was  correct  in  the  rul- 
ing to  which  the  objection  was  made. 

Appellants  also  contend  that  the  evidence 
is  insulTicient  to  justify  the  findings  and 
conclusions  of  the  trial  court;  but,  as  we 
view  the  evidence,  it  is  amply  sufficient. 
From  a  careful  examination  of  each  error 
assigned,  we  are  satisfied  that  all  are  with- 
out merit. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  Circuit  Court  is  affirmed. 
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FRED  P.  TU03kiAS,  Plff.  in  Err., 

V. 

GUARANTEE    TITLE    &    TRUST    COM- 
PANY. 

(81  Ohio  St.  432,  91  N.  E.  183.) 

Title  abstraoter  — liability  In  tort. 

1.  An  action  against  an  abstractor  to  re- 
cover damages  for  negligence  in  making  or 
certifying  an  abstract  of  title  does  not  sound 
in  tort,  but  must  be  founded  on  contract; 
and  the  general  rule  is  tliat  an  abstracter 
can  be  held  liable  for  such  negligence  only 
to  the  person  who  employed  him. 

Custom  —  effect. 

2.  Usage  or  custom  cannot  create  a  con- 
tract or  liability,  where  none  otherwise  ex- 
ists. A  usage  or  custom  can  only  be  used 
to  explain,  or  aid  in  the  interpretation  of, 
a  contract  or  liability  existing  independent- 
ly of  it.  It  cannot  be  permitted  to  contra- 
dict or  vary  the  express  terms  of  a  contract, 
nor  to  vary  the  legal  import  thereof. 
Same  —  conflict  \%'ith  law  —  legality. 

3.  A  custom  which  would  relieve  a  pur- 
chaser from  the  obligations  imposed  upon 
him  by  the  doctrine  of  caveat  emptor^  which 
requires  a  vendee  to  protect  himself  bv  ex- 
press covenants  and  investigation  of  the 
title  which  he  is  to  acquire,  is  contrary  to 
law. 

(February  23,  1910.) 

ERROR  to  the  Circuit  Court  .for  Cuya- 
hoga County  to  review  a  judgment  af- 
firming a  judgment  of  the  Court  of 
Common  Pleas  sustaining  a  demurrer  to 
the  petition  in  an  action  brought  to  re- 
cover money  alleged  to  have  been  lost 
through  negligence  for  which  defendant  was 
responsible.     Affirmed. 

Statement  by  Davis,  J.: 

The  plaintiff  in  error  in  his  petition,  as 
amended  in  the  court  of  common  pleas, 
averred  that  on  or  about  the  28th  day  of 
September,  1899,  one  Charles  D.  Cavanaugh 
had  a  life  estate  under  the  will  of  his  fath- 
er, Charles  Cavanaugh,  in  certain  real  es- 
tate situated  in  Cuyahoga  county  and  de- 
scribed in  the  petition;  that  on  or  about 
the  said  date  Charles  D.  Cavanaugh  em- 
ployed the  defendant  to  prepare  and  deliver 
to  him  an  abstract  of  the  title  to  said 
real  estate  and  of  the  encumbrances  there- 
on, and  to  certify  to  the  correctness  of  sucli 
abstract;  and  that,  accordingly,  on  said 
date,  the  defendant  delivered  to  him  such 
abstract  with  the  following  certificate:  "We 

Headnotes  by  the  Court. 

Note.  —  Ab  to  liability  of  title  abstracter, 
see  note  to  iStephenson  v.  Cone,  ante,  1207. 
26  L.R.A.(N.S.) 


have  examined  the  records  of  Cuyahoga 
county  for  title  and  encumbrances  of  the 
above-described  premises  from  the  yetLT  1795 
down  to  the  present  date,  and  the  same 
appears  good  in  Charles  D.  Cavanaugh,  sub- 
ject only  to  the  above  encumbrances  by  said 
record  of  this  date."  The  plaintiff  also 
averred  that  the  phrase  'Hitle  good  in 
Charles  D.  Cavanaugh"  has  a  long-estab- 
lished customary  meaning  in  the  community 
where  it  was  used,  to  wit,  the  meaning  of  *& 
good  title  in  fee  simple.  The  plaintiff 
also  averred  that  there  was  a  custom  in  the 
community  in  which  this  transaction  oc- 
curred, which  was  well  known  to  the  de- 
fendant, that  the  owner  of  real  property 
should  procure  an  abstract  or  certificate  of 
title  and  encumbrances  whenever  he  pro- 
posed to  sell  or  in  any  manner  encumber 
his  real  estate;  that  it  also  was  the  cus- 
tom, as  the  defendant  well  knew,  for  per- 
sons intending  to  lend  money  on  mortgages 
or  other  encumbrances  on  real  e&tate,  as 
well  as  for  persons  intending  to  buy  real 
estate,  to  demand  the  production  and  de- 
livery of  an  abstract  of  title  to  said  prop- 
erty or  a  certificate  of  the  title  thereto,  with 
the  encumbrances  thereon;  and  that  it  was 
the  custom  of  persons  so  making  such  de- 
mand to  rely  on  such  documents  relating  to 
the  title  and  encumbrances  on  said  prem- 
ises in  receiving  or  accepting  any  trnnsfer. 
mortgage,  or  other  encumbrances  thereon; 
and  that,  as  the  suocessive  encumbrances  or 
transfers  were  made  of  such  real  estate, 
the  aforesaid  abstracts  or  certificates  were 
from  time  to  time  extended  to  sltnw  the 
state  of  the  title  and  encumbrances  at  the 
time  of  the  intended  transaction;  and  that 
it  was  not  the  custom  of  the  person  or  per- 
sons so  extending  or  bringing  up  to  date 
the  said  abstract  or  certificate  to  do  over 
again  the  work  which  had  already  liocn  done 
in  the  preparation  thereof;  but  that,  on 
the  contrary,  it  was  the  custom,  in  extend- 
ing said  abstracts  or  certificates,  simply  to 
search  the  records  of  the  county  in  which 
the  property  was  situated  from  the  date  of 
the  last  succeeding  certificate  up  to  the 
date  desired  by  the  person  desiring  such 
extension  to  be  made.  Plaintiff  also  al- 
leged that  the  defendant  not  only  kiu-w 
this  custom,  but  also  knew  that  such  ab- 
stracts or  certificates  were  meant  to,  and 
did,  circulate  in  the  community,  and  pass 
from  assignors  to  assignees  of  such  real 
property,  and  be  relied  on  by  each  succes- 
sively for  an  indefinite  period  of  time.  The 
plaintiff  also  alleged  that  defendant  was 
guilty  of  negligence  in  issuing  the  certi- 
ficate aforesaid  that  the  title  was  good  in 
said  Charles  D.  Cavanaugh,  when  in  fact 
he  had  but  an  estate  for  life  therein.  It 
was  further  averred  in  said  amended  peti- 
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tion  that  the  aforesaid  certificate  was,  on 
October  11,  1899,  extended  by  the  defendant 
to  and  including  said  date,  and  thereafter 
extended  by  the  defendant  to  May  24,  1902, 
and  afterwards  extended  by  tlie  Cuyahoga 
Abstract  Company  to  June  24,  1002,  and 
that  on  or  about  the  last-named  date  the 
said  Charles  D.  Cavanaugh  and  his  wife 
conveyed  the  aforesaid  premises  to  the 
plaintiff  by  warranty  deed,  and  the  plaintiff 
says  that  by  reason  of  said  negligence  of 
the  defendant  he  lost  the  difference  in  value 
between  the  fee  simple  of  said  lands  and 
the  estate  for  life  in  said  lands,  to  his  dam- 
age in  the  sum  of  $2,000,  for  which  he  prays 
judgment.  The  defendant  demurred  to  the 
petition  as  amended,  upon  the  ground  that 
plaintiff  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  the  demur- 
rer was  sustained  by  the  court  of  common 
pleas,  and,  the  plaintiff  not  desiring  to  plead 
further,  judgment  was  rendered  against  him. 
This  judgment  was  afTirmcd  by  the  circuit 
court,  and  the  case  is  before  this  court  on 
proceedings  in  error  to  reverse  the  judg- 
ments of  the  circuit  court  and  court  of 
common  pleas. 

Messrs.  M.  B.  JobnRon,  H.  H.  John- 
son, and  T.  II.  Hogsett,  for  plaintiff  in 
error: 

The  defendant  is  liable  in  tort. 

Cann  v.  Willson,  L.  R.  39  Ch.  Div.  39. 

An  abstracter  of  title,  in  the  pursuit  of 
his  business  or  profession,  undertakes  to  use 
skill  and  care. 

1  Cyc.  Law  &  Prov.  p.  214;  Chase  v. 
Ifeaney,  70  111.  208;  Lattin  v.  Gillette,  95 
Cal.  319,  29  Am.  St.  Rep.  115,  30  Pac. 
615. 

Messrs.  Gouldcr,  Holding,  &  Mnsten, 
ff>r  defendant  in  error : 

Without  a  contractual  relation  a  custom 
O'f  trade  can  impose  no  duty  of  diligence 
in  making  abstracts  or  certificates  of  title. 

Kahl  V.  Love,  37  N.  J.  L.  6;  Gordon  v. 
Livingston,  12  Mo.  App.  207;  Day  v.  Rey- 
nolds, 23  Hun,  131;  Russell  &  Co.  v.  Polk 
County  Abstract  Co.  87  Iowa,  233,  43  Am. 
St.  Rep.  381,  54  N.  VV.  212;  Com.  use  of 
Kellogg  V.  Harmer,  0  Phila.  90;  Siewers 
V.  Com.  87  Pa.  15;  Zweigardt  v.  Birdseye, 
.57  Mo.  App.  402;  Mallory  v.  Ferguson,  50 
Kan.  685,  22  L.R.A.  99,  32  Pac.  410;  Na- 
tional Sav.  Bank  v.  Ward,  100  U.  S.  195, 
2,5  L.  ed.  621;  Buckley  v.  Gray,  110  Cal. 
339,  31  L.R.A.  802,  52  Am.  sl.  Rep.  88, 
42  Pac.  900;  Dundee  Mortg.  &  T.  Invest. 
Co.  V.  Hughes,  20  Fed.  39;  Winterbottom 
V.  Wright,  10  Mees.  &  W.  109;  CoUis  v. 
Selden,  L.  R.  3  C.  P.  495;  Burdick  v. 
Cheadle,  26  Ohio  St.  393,  20  Am.  Rep. 
707. 

The  liability  of  an  abstractor  for  negli- 
giunce  in  ninkirg  an  abstract  or  certificate 
26  L.R.A.(N.S.) 


of  title  does  not  extend  beyond  t)ie  party 
contracting  for  the  abstract  or  Certificate, 
and  those  brought  into  privity  with  that 
contract. 

Mallory  v.  Ferguson;  Gordon  v.  Living- 
ston; Zweigardt  v.  Birdseye;  and  National 
Sav.  Bank  v.  Ward, — supra;  Martindale, 
Abstracts  of  Title,  §  185;  Warvelle,  Ab- 
stracts, p.  8;  Niblack,  Abstracters  &  Title 
Ins.  Art.  18;  Shearm.  &  Redf.  Neg.  5th  ed. 
§  674;  5  Thomp.  Neg.  §  6706.' 

A  usage  or  custom  of  trade  cannot  create 
a  liability. 

Burdick  v.  Cheadle,  supra;  Tilley  v.  Cook 
County,  103  U.  S.  155,  26  L.  ed.  374;  Bliven 
V.  New  England  Screw  Co.  23  How.  420,  16 
L.  ed.  510;  Lawson,  Usages  &  Customs,  pp. 
350,  370;  National  Say.  Bank  v.  Ward,  100 
U.  S.  196,  25  L.  ed.  621 ;  Leach  v.  Perkins, 
17  Me.  462,  36  Am.  Dec.  268;  Ulmer  v. 
Farnsworth,  80  Me.  500,  15  Atl.  66;  United 
Stotes  V.  Fillcbrown,  7  Pet.  28,  8  L.  ed. 
696;  McAllister  v.  Barnes,  36  Mo.  App.  668; 
27  Am.  &  Eng.  Enc.  Law,  p.  712;  Daun  v. 
London  Brewery  Co.  L.  R.  8  Eq.  156; 
Menzies  v.  Lightfoot,  L.  R.  11  Eq.  459: 
Barlow  v.  Lambert,  28  Ala.  704,  65  Am. 
Dec.  374;  The  Rceside,  2  Sumn.  567,  Fed. 
Cas.  No.  11,657. 

Whenever  the  law  condemns  an  act  as 
negligent,  evidence  of  a  custom  or  usage  to 
do  such  act  is  not  admissible  to  show  tliat 
the  act  was  not  negligent. 

Symns  v.  Cutter,  9  Kan.  App.  210,  69 
Pac.  671 ;  Com.  use  of  Kellogg  v.  Harmer, 
supra;  29  Am.  &.  Eng.  Enc.  Law,  2d  ed. 
p.  418;  Miller  v.  Pendleton,  8  Gray,  547; 
Maury  v.  Talmadge,  2  Mcl^ean,  157,  Fed. 
Cas.  No.  9,315;  Merchants*  &  M.  Transp. 
Co.  V.  Story,  50  Md.  4,  33  Am.  Rep.  293; 
Bliss  y.  Wilbraham,  8  Allen,  664;  Grand 
Trunk  R.  Co.  v.  Richardson,  91  U.  S.  464, 
23  L.  ed.  356;  Grant  v.  Pittsburgh  &  W.  R. 
Co.  10  Ohio  C.  C.  302;  Strong  v.  Pickering 
Hardware  Co.  9  Ohio  C.  C.  249;  Johnson 
v.  Boston  &  ^I.  R.  Co.  126  Mass.  76. 

Davis,  J.,  delivered  the  opinion  of  the 
court: 

So  far  as  we  have  been  able  to  discover, 
there  has  been  no  exception  to  the  general 
rule  that  an  action  against  an  abstractor  to 
recover  damages  for  negligence  in  making  or 
certifying  an  abstract  of  title  must  sound 
in  contract;  the  general  rule  being  that  the 
abstractor  can  be  held  liable  only  to  the  per- 
son who  employed  him.  National  Sav.  Bank 
V.  Ward,  100  U.  S.  195,  26  L.  ed.  621; 
Equitable  Bldg.  &  L.  Asso.  v.  Bank  of  Com* 
merce  &  T.  Co.  118  Tenn.  678,  12  L.R.A. 
(N.S.)  449,  102  S.  W.  901,  12  A.  &  E.  Ann. 
Cas.  407 ;  Mallory  v.  Ferguson,  50  Kan.  085. 
22  L.R.A.  99,  32  Pac.  410;  Schade  v.  Gehner, 
133    Mo.    252,    34    S.    W.    576;    Talpey    v. 
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Wriglit,  CI  Ark.  275,  54  Am,  St  Rep.  200, 
32  S.  W.  1072.  Even  in  the  exceptional 
cases  in  which  courts  have  sought  to  miti- 
gate the  rigor  of  the  rule,  that  object  has 
been  accomplished  by  straining  the  doctrine 
of  privity  of  contract.  The  following  are 
typical  cases  of  that  kind:  Brown  v.  Sims, 
22  Ind.  App.  317,  72  Am.  St.  Rep.  308,  53 
N.  E.  779;  Denton  v.  Nashville  Title  Co.  1J2 
Tenn.  320,  79  S.  W.  799;  Economy  Bldg.  & 
L.  Asso.  V.  West  Jersey  Title  &  Guarantee 
Co.  64  N.  J.  L.  27,  44  Atl.  854. 

The  plaintifr  in  error,  however,,  through 
his  counsel,  fully  and  frankly  disclaims  any 
reliance  whatever  upon  the  contract  of  the 
abstracter,  and  claims  that  his  rights  exist 
independently  of  contract.  The  theory  is 
that,  the  defendant  knowing  of  the  custom 
alleged  (which,  in  substance,  is  that  all  sub- 
sequent parties  dealing  in  respect  to  that 
real  estate  would  rely  uix)n  and  act  upon 
the  accuracy  of  the  abstract),  a  legal  duty 
was  thereby  imposed  upon  it  to  make  the 
abstract  accurate,  and  that  therefore  the 
certificate  by  the  defendant  to  its  employer 
would  inure  to  the  benefit  of  all  subsequent 
grantees,  by  "a  nntnrnl  continuous  se- 
quence uninterruptedly  connecting  the 
breach  with  the  damage,  as  cau^e  and  ef- 
fect.'* It  is  at  this  point,  as  we  think,  that 
the  theory  of  the  plaintifT  in  error  breaks 
down. 

In  the  first  place,  it  is  elementary  law 
that  usage  or  custom  cannot  create  a  con- 
tract or  liability  where  none  otherwise  ex- 
ists. A  usage  or  custom  can  only  be  used 
to  explain,  or  aid  in  the  interpretation  of, 
a  contract  or  liability  already  existing  in- 
dependently of  it.  It  cannot  be  permitted 
to  contradict  or  vary  the  express  terms  of  a 
contract;  nor  can  it  vary  tlic  legal  import 
of  a  contract.  We  need  not  go  far  for  au- 
thority as  to  this  statement  of  the  law. 
In  National  Sav.  Bank  v.  Ward,  supra, 
Mr.  Justice  Clifford  said:  "Testimony  was 
introduced  at  the  trial  tending  to  show  that 
there  is  a  local  usage  in  the  district  that  the 
attorney  examining  the  title  of  such  an  ap- 
plicant for  a  loan  shall  be  considered  as  also 
acting  for  the  lender  of  the  money,  and 
complaint  is  made  that  the  court  below  did 
not  submit  that  evidence  to  the  jury,  with 
proper  instructions.  Evidence  of  usage  is 
not  admissible  to  contradict  or  vary  what  is 
clear  and  unambiguous,  or  to  restrict  or  en- 
large what  requires  no  explanation.  Omis- 
sions may  be  supplied  in  some  cases  by  such 
proof,  but  it  cannot  prevail  over  or  nullify 
the  express  provisions  of  the  contract.  So, 
where  there  is  no  contract,  proof  of  usage 
will  not  make  one,  and  it  can  only  be  admit- 
ted either  to  interpret  the  meaning  of  the 
language  employed  by  the  parties,  or  where 
the  meaning  is  equivocal  or  obscure. 
9JQ  L.R.A.(N.S.) 


Thompson  v.  Riggs,  6  Wall.  6C3,  679,  18  L. 
ed.  704,  707.  In  Columbus  &  H.  Coal  &  L 
Co.  \.  Tucker,  48  Ohio  St.  60,  12  L.R^.  577, 
29  Am.  St.  Rep.  528,  20  N.  E.  633,  this 
court  said,  per  Spear,  J. :  "Equally  immate- 
rial, as  we  think,  is  the  matter  of  custom 
among -coal  operators  in  the  Hocking  valley 
and  the  surrounding  mining  districts  near 
thereto,  of  depositing  slack  and  refuse  on 
their  own  lands,  when  such  custom  is  in- 
voked to  justify  deposits  so  placed  as  to 
naturally  allow  them  to  wash  down  to  the 
injury  of  lands  lying  below  them.  The 
rights  of  the  plaintifT  to  the  uninterrupted 
use  of  his  land,  and  the  unimpaired  use  of 
the  water  of  Monday  creek  being  secured  to 
him  by  the  common  law,  how  ib  it  possible 
that  a  custom  can  deprive  him  of  them? 
Why  should  a  usage,  the  effect  of  which,  if 
recognized,  is  to  permit  one  man  to  take 
from  anotlier  his  property  rights  without 
compensation,  be  sanctioned?  If  it  be  as- 
sumed that  the  custom  is  a  general  one, 
then  it  is  part  of  the  common  law  itself, 
and  there  would  be  presented  an  instance 
of  two  rules  of  law,  equally  binding,  and  yet 
wholly  inconsistent  the  one  with  the  other. 
If  it  be  claimed  that  the  custom  is  a  par- 
ticular one,  then  we  have  the  anomaly  of  a 
landowner's  common-law  right  in  his  land 
taken  from  him  by  a  usage  of  a  particular 
trade  established  by  strangers,  which  it  is 
not  pretended  he  has  ever  been  cognizant 
of,  much  less  assented  to.  To  have  effected 
the  plaintiff,  the  custom  must  have  been 
shown  to  be  reasonable  and  certain,  known 
to  him,  or  to  have  been  so  general  and  well 
established  that  knowledge  would  be  pre- 
sumed, peaceably  acquiesced  in,  and  not  un- 
just, oppressive,  or  in  conflict  with  an  es- 
tablished rule  of  public  policy.  The  allegrd 
custom  possessed  scarcely  one  of  these  at- 
tributes. Even  though  it  had  been  common 
throughout  the  state,  it  would  not  avail. 
A  usage  which  is  not  according  to  law. 
though  universal,  cannot  be  set  up  to  con- 
trol the  law.  Meyer  v.  Dresser,  16  C.  B.  N. 
S.  646;  Stoever  v.  Whitman,  6  Binn.  416; 
Inglebright  v.  Hammond,  19  Ohio  337,  53 
Am.  Dec.  430." 

In  the  second  place,  in  the  absence  of 
fraud  or  such  mistake  as  a  court  of  equity 
would  recognize,  in  order  to  uphold  tlie 
theory  advanced  in  this  case  it  would  be 
necessary  to  ignore  the  doctrine  of  caveat 
emptor,  which  requires  a  vendee  to  protect 
himself  by  investigation  and  express  cove- 
nants. 

In  the  third  place,  the  fantastic  and  im- 
practicable theory  that  *a  natural  continu- 
ous sequence  uninterruptedly  connecting  tht 
breach  with  the  damage,  as  cause  and  ef- 
fect," gives  rise  to  a  cause  of  action  to  eack 
subsequent  grontee,  his  heirs,  and  assigna, 
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on  through  *tho  corridors  of  timo"  to  eter- 
nity, may  be,  as  it  seems  to  us,  conclusively 
answered  in  the  words  of  Beasley,  Ch.  J., 
in  Knhl  v.  Love,  37  N.  J.  L.  5,  8,  viz.: 
"There  would  be  no  bounds  to  actions  and 
litigious  intricacies  if  the  ill  effects  of  the 
negligences  of  men  could  be  foUovred  down 
the  chain  of  results  to  the  final  effect." 

The  argument  founded  upon  certain 
classes  of  decisions,  designated  as  subveudee 
cases,  telegraph  cases,  time-table  cases,  pro- 
fessional cases,  and  director  cases,  does  not 
impress  us  as  possessing  any  relevance  to 
the  issue  here.  Those  decisions  are  founded 
upon  a  public,  or  quasi  public,  nature  in- 
herent in  the  business  or  transactions  in- 
volved. The  transaction  which  is  the  basis 
of  this  action  contained  no  element  of  de- 
r?eit  or  fraud;  it  was  a  mere  private  con- 
tract of  employment  for  services  upon  a 
subject-matter  about  which  the  public  were 
not,  and  could  not  be,  concerned.  In  the 
nature  of  the  transaction  it  could  not  be 
fairly  implied  that  the  public,  or  any  con- 
siderable part  of  the  public,  would  be  con- 
cerned with  the  subject-matter  of  the  trans- 
action ;  or  that  the  manner  in  which  it  must 
be  conducted  would  depend  on  a  custom 
which  is  contrary  to  law,  and  which  would 
relieve  a  purchaser  from  the  obligation  to 
investigate  for  himself  the  title  to  property 
which  he  purchases. 

The  judgment  of  the  Circuit  Court  is 
affirmed. 

Snmmorfl,  Ch,  J.,  and  Crew,  Spear, 
Shauck,  and  Price,  JJ.,  concur. 


biainje:  suprerie  judicial  court. 

george  m.  stanvvood 

V. 

MARY  CLANCEY  et  al. 

(—  Me.  — ,  76  Atl.  293.) 

Negligence  —  unguarded  elevator  well 
—  injury. 

1.  One  was  guilty  of  negligence  as  matter 
of  law  who  stepped  into  a  well-lighted  un- 
guarded elevator  well,  under  the  mistaken 
belief  that  the  opening  was  the  entrance  to 
an  office,  where  the  merest  attentive  glance 
would  have  disclosed  the  truth. 

Same  '-«  unsafe    premises  —  licensee  — 
one  seeking  information. 

2.  The  owner  of  an  office  building  does 
not  owe  the  duty  of  keeping  closed  the 
doors  to  the  elevator  wells  to  one  who  goes 
into  the  building  peeking  information  about 
one  not  a  tenant  of  or  employed  in  it,  since 
he  is  a  mere  licensee. 

(October  1,  1900.) 


EXCEPTIONS  by  plaintiff  to  the  grant- 
by  the  Supreme  Judicial  Court  for  Cum- 
berland County  of  a  nonsuit  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendants'  negligence.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Note.  ~» To  trhoni  is  the  duty  to  Iceep 
office  building  in  proper  condition, 
onHng, 

The  owner  of  an  office  building  was  held 
liable  for  failure  to  exercise  reasonable  care, 
in  Withers  v.  Brooklyn  Real  Estate  Exch. 
106  App.  Div.  255,  94  N.  Y.  Supp.  328, 
where  an  intending  tenant  was  injured  in 
the  cellar  of  the  building,  having  gone  there 
to  find  the  engineer  in  obedience  to  a  direc- 
tion on  the  door  of  the  superintendent's  of- 
fice to  inquire  of  or  see  the  engineer.  The 
fact  that  the  plaintiff  passed  a  sign  bear- 
ing the  words,  "No  Admittance,"  did  not 
necessarily  constitute  such  a  prohibition  as 
to  make  him  a  trespasser  under  the  circum- 
stances. It  was  said  that  he  might  well 
infer  that  a  general  rule  of  the  defendant 
against  admission  to  the  basement  was  not 
intended  to  apply  to  those  who,  finding  the 
door  of  the  superintendent's  office  locked, 
were  instructed  by  a  notice  thereon  to  peek 
the  engineer,  and  had  come  in  search  of  him 
to  that  part  of  the  building  where  he  was 
most  likely  to  be  found. 

In  Marwedel  v.  Cook,  154  Mass.  235,  28 
N.  E.  140,  it  appeared  that  plaintiff,  hav- 
ing been  to  an  office  in  defendant's  buildin;^ 
on  business,  was  injured  while  descending 
the  stairs,  the  elevator  having  stopped  run- 
ning; and  the  court  held  that  the  plaintiff 
was  using  the  stairs  by  the  implied  invita- 
tion of  the  owners  of  the  building,  and  that 
the  jury  were  justified  in  finding  that  the 
defendants  owed  to  the  plaintiff  the  duty  of 
providing  such  light  as  would  render  the 
stairway  reasonably  safe. 

The  owners  of  a  building  the  upper  part 
of  which  was  used  for  offices  were  held  lia- 
ble for  negligence  likewise  in  Foren  v. 
Rodick,  90  Me.  276,  38  Atl.  175,  where  it 
appeared  that  the  plaintiff  was  injured  in 
the  entrance  way  while  seeking  the  office  of 
a  doctor  located  in  the  building.  There  was 
a  recovery  for  the  plaintiff,  the  court  hold- 
ing that  she  was  entering  the  building  by 
the  implied  invitation  of  the  defendant 
owners  to  use  the  common  entrance  and 
passageway  for  that  purpose,  and  that  as 
such  owners  they  owed  a  duty  to  exercise 
reasonable  care  and  prudence  to  provide  a 
safe  and  suitable  entrance  to  the  offices,  and 
to  have  the  approaches  thereto  so  con- 
structed and  maintained  that  visitors  would 
not  be  liable  to  step  in  the  dangerous  pit- 
falls by  reason  of  misleading  doors  and  de- 
ceptive landings. 

This  note  does  not  include  cases  defining 
the  duty  of  the  owner  of  an  office  building 
as  to  keeping  it  in  a  safe  condition,  and 
which  assume  that  particular  plaintiff  was 
within  the  class  of  persons  entitled  to  pro- 
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Mr.  D.  A.  Mealier,  for  plaintilT: 

The  owner  and  operator  of  an  elevator  is 
guilty  of  negligence  in  allowing  the  door 
of  an  elevator  shaft  to  be  open,  into  which 
persons  might  incautiously  enter. 

Southern  Bldg.  &  Loan  Asso.  v.  Lawson, 
97  Tenn.  367,  66  Am.  St.  Rep.  804,  37  S.  W. 
86;  Morgan  v.  Saks,  143  Ala.  330,  38  So. 
848;  People's  Bank  v.  Morgoiofski,  75  Md. 
432,  32  Am.  St.  Rep.  403,  23  Atl.  1027: 
Ha^onarket  Theater  Co.  v.  Rosenberg,  77 
111.  App.  183;  Stephens  v.  Chausse,  15  Can. 
S.  C.  379;  Fisher  v.  Cook,  23  111.  App.  621; 
H.  B.  Phillipps  Co.  v.  Pruitt,  26  Ky.  L. 
Rep.  831,  82  S.  W.  628;  Gilbert  v.  Nagle, 
118  Mass.  278;  Stratton  v.  Staples,  5t»  Me. 
95;  Low  V.  Grand  Trunk  R.  Co.  72  Me.  320, 
39  Am.  Rep.  331;  Cauiplwll  v.  Portland 
Sugar  Co.  62  Me.  561,  16  Am.  Rep.  503; 
Holmes  v.  North  Eastern  R.  Co.  L.  R.  4 
Exch.  255;  Pollock,  Torts,  417;  Marwedel 
V.  Cook,  154  Mass.  235,  28  N.  E.  140; 
Sweeny  v.  Old  Colony  &  N.  R.  Co.  10  Allen, 
368,  87  Am.  Dec.  644;  Holmes  v.  Drew,  151 
Mass.  578,  25  N.  E.  22;  Barry  v.  New  York 
C.  &  H.  R.  R.  Co.  92  N.  Y.  289,  44  Am.  Rep. 
377;  Vanderbeck  v.  Hendry,  34  N.  J.  L. 
467;  Gordon  v.  Cummings,  162  Mass.  513. 
9  L.R.A.  640,  23  Am.  St.  Rep.  846,  25  N.  E. 
978;  Chapman  v.  Rothwcll,  El.  Bl.  &  El. 
168;  1  Thorap.  Neg.  p.  979;  38  Cent.  L-  J. 
159;  43  Cent.  L.  J.  281;  Hayward  v.  Mer- 
rill, 94  111.  349,  34  Am.  Rep.  229;  Jones 
V.  Millsaps,  71  Miss.  10,  23  L.R.A.  155,  14 
So.  440;  Totten  v.  Phipps,  52  N.  Y.  354; 
Fisher  v.  Jansen,  30  III.  App.  91,  128  111. 
549,  21  N.  E.  698. 

The  question  whether  or  not  the  landlord 
failed  to  take  reasonable  precaution  was 
properly  for  the  jury. 

Tou.sey  v.  Roberts,  21  Jones  &  S.  446: 
People's  Bank  v.  Morgoiofski,  supra;  P^ish- 
er  V.  Cook,  125  111.  280,  17  N.  E.  703,  23 
III.  App.  621;  Jones  v.  Millsaps,  supra; 
Mitchell  V.  Marker,  25  L.R.A.  33,  10  C.  C. 
A.  306,  22  U.  S.  App.  325,  02  Fed.  139; 
Tousey  v.  Roberts,  114  N.  Y.  312,  11  Am. 
St.  Rep.  655,  21  N.  E.  399;  Gibson  v. 
Sziepienski,  37  111.  App.  601 ;  Mitchell  v. 
Marker,  25  L.R.A.  33,  10  C.  C.  A.  306,  22  U. 
S.  App.  325.  62  Fed.  130;  Dawson  v.  Sloane, 
100  N.  Y.  620,  affirming  17  Jones  &  S.  304; 
Patterson  v.  Hemenway,  148  Mass.  94,  12 
Am.  St.  Rep.  523,  19  N.  E.  15. 

Plaintiff  was  not  as  a  matter  of  law 
guilty  of  contributory  negligence  in  step- 
ping through  the  door  of  the  shaft  without 
looking  or  listening  for  the  elevator. 

Tousey  v.  Roberts,  114  N.  Y.  312,  11  Am. 
St.  Rep,'  655,  21  N.  E.  399. 

Where  a  part  of  the  building  is  let,  but 
the  landlord  retains  the  general  control  over 
the  elevator,  there  is  no  such  leasing  as 
will  exonerate  the  landlord  from  all  re- 
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sponsibility   for  the  safe  condition  of  the 
elevator. 

Olson  V.  Schultz,  67  Minn.  494,  36  L.ILA. 
790,  64  Am.  St  Rep.  437,  70  N.  W.  779: 
Griffen  v.  Manice,  166  N.  Y.  188,  52  L.RJL 
022,  82  Am.  St.  Rep.  630,  59  N.  E.  925; 
Gordon  v.  Cummings,  supra;  Webb,  Ele- 
vators, §  32. 

If  a  person  enter  on  the  premises  of  an- 
other on  lawful  business,  and,  without  any 
fault  or  negligence  on  his  part,  falls  through 
a  hole  on  such  premises,  the  occupant  will 
be  respcinsible. 

Addison,  Torts,  3d  ed.  p.  163;  Gordon  ▼. 
Cummings,  supra;  Engel  v.  Smith,  S2  Mich. 
1,  21  Am.  St.  Rep.  549,  46  N.  W.  21 ;  Beeh 
ler  V.  Daniels,  18  R.  I.  563,  27  L.R.A.  512 
49  Am.  St.  Rep.  790,  29  Atl.  6. 

Mr.  C.  P.  Mattocks  also  for  plaintiff. 

Messrs.  Llbby,  Robinson,  St  Ives,  for 
defendants: 

The  owner  of  real  property  owes  to  per- 
sons who  enter  his  premises  without  express 
or  implied  invitation,  but  merely  for  their 
own  convenience,  as  licensees,  no  duty  to 
protect  them  from  dangers  existing  there, 
but  the  licensee  must  take  the  premises  as 
he  finds  them. 

Parker  v.  Portland  Pub.  Co.  69  Me.  173, 
31  Am.  Rep.  262;  Faris  v.  Hoberg,  134 
Ind.  269,  39  Am.  St.  Rep.  261,  33  N.  E. 
1028;  McCarvell  v.  Sawyer,  173  Mass.  540, 
73  Am.  St.  Rep.  318,  54  N.  E.  259;  Beohler 
V.  Daniels,  18  R.  I.  563,  27  L.R.A.  512,  49 
Am.  St.  Rep.  790,  29  Atl.  6;  South  Bend 
Iron  Works  v.  Larger,  11  Ind.  App.  307,  rto 
N.  E.  209;  Casey  v.  Adams,  234  III.  350, 
17  L.R.A.(N.S.)  776,  123  Am.  St.  Rep.  105, 
84  N.  E.  933;  1  Thomp.  Neg,  2d  cd.  §  107o: 
Dixon  V.  Swift,  98  Me.  207,  56  Atl.  7C1 ; 
MofTatt  V.  Kenny,  174  Mass.  315,  54  N.  E. 
850. 

The  plaintiff  was  a  mere  licensee,  and 
therefore  could  not  recover. 

Plummer  v.  Dill,  156  Mass.  426,  32  .\m. 
St.  Rep.  463,  31  N.  E.  128,  29  Cyc.  Law  k 
Proc.  p.  455;  Bennett  v.  Louisville  &  K. 
R.  Co.  102  U.  S.  585,  20  L.  ed.  238;  Faris 
v.  Hoberg,  supra;  McCarvell  v.  Sawyer,  173 
Mass.  540,  73  Am.  St.  Rep.  318,  54  N.  F-. 
259;  Blatt  v.  Mcllarron,  101  Mass.  21,  42 
Am.  St.  Rep.  385,  36  N.  E.  468;  1  Thomp. 
Neg.  2d  ed.  §§  947,  987;  Dixon  v.  Swift, 
supra;  L«armore  v.  Crown  Point  Iron  Co. 
101  N.  Y.  391,  54  Am.  Rep.  718,  4  N.  E 
752;  Woolwine  v.  Chesapeake  &  O.*  R.  Co 
(Manning  v.  Chesapeake  &  O.  R.  Co.)  36 
W.  Va.  329,  16  L.R.A.  271,  32  Am.  St,  Rep. 
859,  16  S.  E.  81;  Sterger  v.  Van  Sicklen. 
132  N.  Y.  499,  16  L.R.A.  640,  28  Am.  St. 
Rep.  594,  30  N.  E.  987;  Muench  v.  Ilcim- 
mann,  119  Wis.  441,  96  N.  W.  800;  Fitx- 
patrick  v.  Cumberland  Glass  Mfg.  Co.  61 
N.  J,  L.  378,  39  Atl.  676;  Sevcry  v.  Nicker- 
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son,  120  Mass.  30G,  21  Am.  Rep.  614;  Ber- 
lin Mills.  Co.  V.  Croteau,  32  C.  C.  A.  126, 
60  U.  S.  A  pp.  419,  88  Fed.  800;  Ileinlein 
V.  Boston  &  P.  R.  Co.  147  Mass.  137,  9  Am. 
St  Rep.  676,  16  N.  E.  698;  Southcote  v. 
Stanley,  1  Hurlst  &  N.  247,  19  Eng.  Rul. 
Cas.  60;  Holmes  v.  Northca.stern  R.  Co.  L. 
R.   4   Exch.    257. 

The  failure  to  prohibit  the  use  of  prop- 
erty by  the  public  is  uniformly  held  out  to 
constitute  an  invitation  to  use  it»  but  sim- 
ply gives  a  permissive  privilege,  which  con- 
stitutes the  persons  using  it  licensees. 

Redigan  v.  Boston  &  M.  R.  Co.  155  Mans. 
44,  14  L.R.A.  276,  31  Am.  St.  Rep.  520,  28 
N.  E.  1133;  Reardon  v.  Thompson,  149 
Mass  267,  21  N.  E.  369;  Galligan  v.  Metn- 
comet  Mfg.  Co.  143  Mass.  527,  10  N.  E.  171 : 
Hughes  V.  Boston  &  M.  R.  Co.  71  N.  H. 
279,  93  Am.  St  Rep.  618,  51  Atl.  1070; 
Cooley,  Torts,  606;  Muench  v.  Heinemann, 
supra;  Clark  v.  Manchester,  62  N.  H.  579; 
Hargreaves  v.  Deacon,  25  Mich.  1. 

Defendants  owed  plaintiff  no  duty  to 
warn  him  of  the  danger  of  the  open  eleva- 
tor door,  even  assuming  the  elevator  boy 
had  time  to  give  such  warning. 

Dixon  V.  Swift,  supra;  Moore  v.  Stetson, 
96  Me.  203,  52  Atl.  767;  Russell  v.  Maine 
C.  R.  Co.  100  Me,  408,  61  Atl.  899;  Shea 
▼.  Gurney,  163  Mass.  184,  47  Am.  St.  Rep. 
446,  39  N.  E.  990;  McManus  v.  Thing,  194 
Mass.  366,  80  N.  E.  487 ;  Larmore  v.  Crown 
Point  Iron  Co.  101  N.  Y.  394,  54  Am.  Rep. 
718,  4  N.  E.  752;  Reardon  v.  Thompson, 
supra;  Severy  v.  Nickerson,  120  Mass.  308, 
21  Am.  Rep.  514;  Pomponio  v.  New  York, 
N.  H.  &  H.  R.  Co.  66  Conn.  538,  32  L.R.A. 
530,  50  Am.  St  Rep.  124,  34  Atl.  491 ;  Mof- 
fat t  V.  Kenny,  174  Mass.  316,  64  N.  E. 
850. 

Savngc,  J.,  delivered  the  opinion  of  the 
court: 

Case,  to  recover  for  personal  injuries 
caused  by  the  defendants'  alleged  negligence 
in  leaving  open  or  unguarded  the  door  to 
nn  elevator,  into  which  the  plaintilT  stepped 
and  fell.  At  .the  conclusion  of  the  evi- 
dence for  the  plaintiff,  a  nonsuit  was  di- 
rected, and  the  plaintiff  excepted. 

The  facts  shown,  taken  most  favorably  for 
the  plaintiff,  are  these:  The  defendants 
were  the  owners  of  an  ofBce  building  on 
Exchange  street,  in  Portland,  which  was 
occupied  by  their  tenants.  On  the  ground 
floor  were  two  insurance  oflices,  and  the 
second  and  third  floor  rooms  were  mostly  law- 
yers* offices.  Between  the  two  insurance  of- 
ficcs  was  the  main  entrance  to  the  building, 
leading  into  a  hall  way,^  At  the  further  end 
of  the  hall  way  were  tlic  stairs  leading  to 
the  second  and  third  floors.  At  the  right  of 
the  door,  as  one  entered,  and  about  5  feet  dis- 
26  L.R.A.(N.S.) 


tant  therefrom,  the  defendants  had  placed, 
and  were  operating,  a  passenger  elevator. 
Tlie  face  of  the  elevator  cage  formed  a  part 
of  the  side  of  the  hall  way.  In  the  elevator 
well,  below  the  level  of  the  first  floor  of  the 
building  was  an  electric  light  meter.  On  the 
day  in  question  a  servant  of  the  electric 
light  company  went  to  the  building  for  the 
purpose  of  reading  the  meter.  To  enable 
him  to  get  into  the  well  where  the  meter 
was,  the"  boy  in  charge  of  the  elevator,  who 
was  the  servant  of  the  defendants,  in  op- 
erating it,  ran  it  up  until  the  floor  of  the 
elevator  was  only  a  little  lower  than  the 
top  of  the  doorway  in  the  elevator  frame. 
The  electric  light  man  descended  into  the 
well,  leaving  open  the  door  in  the  elevator 
frame.  Wliile  things  were  in  this  situa- 
tion, the  plaintiff  entered  the  hall  way  from 
the  street,  and  thinking,  as  he  says,  that 
the  open  space  in  the  elevator  frame  was 
the  entrance  to  an  office,  stepped  into  it 
and  fell  to  the  bottom  of  the  well,  and  re- 
ceived serious  injuries. 

The  plaintiff  that  morning,  according  to 
his  own  version,  had  learned  that  a  Mr. 
York  wished  to  see  him,  and  he  went  to 
the  latter's  office.  He  learned  there  that 
York  wished  to  obtain  some  gravel  from  a 
pit  owned  by  the  city  of  South  Portland,  of 
which  city  the  plaintiff  was  an  alderman. 
Tlie  plaintiff  refused  York's  request,  but 
said  that  he  knew  a  lawyer,  whose  name  he 
thought  was  Hanscomb,  who  had  a  gravel 
pit,  and  he  told  York  that  he  thought  Hans- 
comb  would  be  the  man  to  see.  Thereupon 
York  said,  "I^t's  see  him."  The  plaintiff 
and  York  then  started  to  ascertain  where 
Hanscomb's  office  was.  The  plaintiff  had  at 
some  time  been  told  that  Hanscomb  had  an 
office  on  Exchange  street,  but  neither  he  nor 
York  knew  where  it  was.  When  they  reached 
the  entrance  of  the  defendants'  building, 
York  said:  "Let's  go  in  here.  Any  of 
these  lawyers  will  tell  us  where  he  is." 
They  went  in,  and  the  plaintiff  stepped 
into  the  elevator  well,  as  has  boon  de- 
scribed. It  is  admitted  that  Hanscomb  did 
not  then  have,  and  never  had  had,  an  office 
in  the  defendants'  building. 

Upon  these  facts  it  is  contended,  in  sup- 
port of  the  order  of  nonsuit,  that  the  plain- 
tiff was  a  mere  licensee  upon  the  defend- 
ants' premises,  and  that  they  did  not  owe 
to  him  the  duty  of  using  care  to  prevent  his 
stepping  into  the  open  elevator  well,  and 
hence  that,  as  to  him,  at  least,  they  were 
not  negligent.  It  is  also  contended  that  the 
plaintiff  himself  was  guilty  of  contributory 
negligence. 

We  think  the  nonsuit  was  properly  or- 
dered. Upon  the  evidence  the  jury  would 
not  have  been  warranted  in  finding  for  the 
plaintiff.    In  such  case  it  is  the  duty  of  the 
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court  to  order  a  nonsuit,  or  direct  a  verdict 
for  the  defendant. 

In  the  first  place,  if  the  plaintiff  was  pay- 
ing the  slightest  attention  to  the  situation 
it  is  difBcut  to  see  how  he  couhl  have  mis- 
taken the  opening  into  the  darkness  of  an 
elevator  well  for  the  entrance  to  an  office, 
as  he  testified  that  he  supjiosed  it  was.  It 
was  a  sunshiny  day,  and  the  door  from  the 
street  was  wide  open,  and  was  only  5  feet 
from  the  elevator.  The  merest  attentive 
glance  would  have  disclosed  that  the  open- 
ing was  not  the  open  door  of  an  ofTice,  and 
should  have  lKilte<l  the  plain  tiff.  It  is 
iinposAible  to  resist  the  crtncUision  that  the 
plnintifT  was  guilty  of  that  tlioughtless  in- 
attention which  has  been  said  to  be  the  very 
essence  of  negligence.  See  McCarvell  v. 
Sawyer,  173  Mass.  540,  73  Am.  St.  Rep. 
318,  54  N.  E.  259;  Humphreys  v.  Ports- 
mouth Trust  &  Guarantee  Co.  184  Mass. 
422,  08  N.  E.  836. 

But  we  go  further.  While  it  is  the  duty 
rf  the  owner  of  a  building,  having  it  in 
charge,  to  be  careful  in  keeping  it  safe  for 
nil  thoFc  who  come  there  by  his  invitation, 
express  or  implied,  he  owes  no  sucli  duty  to 
those  who  come  there  for  their  own  con- 
venienco,  or  as  mere  licensees.  Toward  a 
licensee,  the  owner  owes  no  duty,  except 
that  he  shall  not  wantonly  injure  him. 
Dixon  V.  Swift,  08  Me.  207,  56  Atl.  701; 
Russell  V.  Maine  C.  R.  Co.  100  Me.  408,  61 
Atl.  890;  Parker  v.  Portland  Pub.  Co.  09 
Me.  173,  31  Am.  Rep.  202.  It  is  well  set- 
tled that,  when  the  owner  of  a  building  fits 
it  up  for  business,  he  impliedly  invites  all 
jiersons  to  come  there  whose  coming  is 
naturally  incident  to  the  business  carried 
on  there.  And  if  he  lenses  the  building  or 
parts  of  it,  to  tenants,  he  impliedly  invitee 
all  persons  to  come  there  in  connection  with 
the  business  carried  on  by  the  tenants.  At 
the  same  time,  if  the  building  is  open,  and 
there  is  nothing  to  indicate  that  strangers 
are  not  wanted,  he  impliedly  permits  and 
licenses  persons  to  come  there  for  their 
own  convenience,  or  to  gratify  their  curios- 
ity. To  those  invited  he  owes  the  duty  of 
exercising  care  with  reference  to  the  man- 
agement of  an  elevator  operated  by  him, 
but  to  those  merely  licensed  he  owes  no 
such  duty.  Plummer  v.  Dill,  156  Mass. 
420,  32  Am.  St.  Rep.  463,  31  N.  E.  128. 

"To  come  under  an  implied  invitation,  as 
distinguished  from  mere  license,  the  visitor 
must  come  for  a  purpose  connected  with  the 
business  in  which  the  occupant  is  engaged, 
or  which  he  permits  to  be  carried  on  there. 
There  must  at  least  be  some  mutuality  of 
interest  in  the  subject  to  which  the  visit- 
or's business  relates,  althought  tlie  partic- 
ular thing  which  is  the  object  of  the  visit 
may  not  be  for  the  benefit  of  the  occupant." 
20  L.R.A.(N.S,) 


Pollock,  Torts,  417;  Plummer  v.  Dill,  sa- 
pra.  When  the  owner  lets  rooms  to  ten- 
ants for  business  purposes,  he  has  an  in- 
terest in  their  being  used  for  such  pur- 
poses; and  a  mutuality  of  interest  exists 
when  a  visitor  goes  to  the  rooms  for  the 
purpose  of  transacting  the  kinds  of  business 
for  which  the  owner  let  them.  The  tenants, 
doubtless,  may  transact  any  kind  of  lawful 
business  therein  that  they  choose,  unless 
limited  by  the  terms  of  the  tenancy.  It  is 
so  contemplated  by  the  owner  when  he  Uts 
the  rooms,  and  he  thereby  implieilly  invites 
all  persons  who  have  business  to  transact 
with  the  tenants  to.  go  to  their  rooms  for 
that  purpose.  But  he  does  not  invite  per- 
sons to  go  there  merely  for  their  own  con- 
venience or  curiosity. 

Now,  applying  these  rules  to  the  case  at 
bar,  it  will  readily  be  seen  that  the  plaintiff 
was  not  invited  by  the  defendants  to  visit 
their  building,  but  that  he  was  a  mere  li- 
censee, lie  went  to  the  building  to  make  an 
inquiry  about  a  matter  which  c(nicoriie<l 
himself,  or  his  friend  York,  alone.  It  had 
nothing  to  do  with  any  kind  of  busines)  iu 
which  any  of  the  tenants  or  occupants  weic 
engaged,  or  for  which  the  building  was  used, 
or  designed  to  be  used.  It  was  not  use:l, 
and  it  was  not  held  out  by  the  owners  as 
being  used,  as  an  information  bureau.  See 
the  precisely  jmrallel  case  of  Plummer  v. 
Dill,  supra. 

It  may  well  be  that  the  plaintiff  was  n  >t 
unlawfully  upon  the  premises.  Under  the 
circumstances,  it  may  be  conceded  that  he 
was  impliedly  permitted  to  go  to  this  build- 
ing in  pursuit  of  the  information  he  d^s'rrd; 
but  he  was  not  invited.  That  is  the  di.«s* 
tinction.  As  a  mere  ]iccns?e,  be  went  intrk 
the  building  at  his  own  risk,  and  was  iMmnl 
to  take  the  premises  as  he  found  them. 
Rcardon  v.  Thompson,  149  Mass.  207,  21  N. 
E.  369;  Moffatt  v.  Kenny,  174  Mass.  315,  .>t 
N,  E.  850;  Beehler  v.  Daniels,  18  K.  I.  5fiL 
27  L.R.A.  512,  40  Am.  St.  Rep.  790,  29  Atl. 
6;  Dixon  v.  Swift,  supra. 

In  argument,  the  plaintiff's  counsel  cites 
and  relies  upon  Stratton  v.  Staples,  59  Mt>. 
94,  and  Foren  v.  Rodick,  90  Me.  276,  38  All. 
175.  But  neither  of  these  cases  affords  him 
any  aid.  They  are  both  cases  of  implied  in- 
vitation. In  the  former,  the  plaintifT,  in 
the  evening,  went  to  the  defend anrs  build- 
ing, in  which  were  four  stores,  seeking  a 
business  interview  with  him.  The  defend- 
ant's countingroom  was  in  one  of  the  storos: 
but  the  plaintiff  did  not  know  which  one  it 
was.  In  endeavoring  to  ascertain  in  which 
store  the  countingroom  was,  the  plaintilf 
walked  along  the  platform  in  front  of  the 
stores,  and  fell  into  an  insufficiently  guard- 
ed rollway,  and  was  injured.  The  presiding 
justice^  in  his  charge,  said:   "But  lor  aU 
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persons  who  had  occasion  to  go  upon  the  Same  —  starting  car  —  ^ross  nesliprenco. 


platform  in  order  to  enter  eitlier  of  the 
stores  of  tlie  defendant  on  legitimate  busi- 
ness he  would  be  liable  for  all  damages  oc- 
casioned by  these  erections,  provided  they 
were  unsafe  or  dangerous.  .  .  .  The 
next  question  is:  Was  the  plaintiff  legiti- 
mately upon  the  sidewalk  or  platform?  You 
have  heard  her  statement  as  to  her  business 
with  the  defendant.  It  is  unnecessary  for 
me  to  allude  to  the  testimony.  It  is  all 
with  you."  After  a  verdict  for  the  plain- 
tiff, this  court  overruled  the  defendant's  ex- 
ceptions, without  discussion  of  the  princi- 
ples involved,  only  saying  that,  if  the  charge 
was  not  as  full  as  it  ought  to  have  been, 
the  objection  was  waived,  because  counssl 
did  not  ask  for  other  and  more  appropriate 
instructions.  In  Foren  v.  Rodick,  supra,  the 
plaintiff  went  to  the  defendant's  building  to 
consult  professionally  a  physician  who  was 
a  tenant  therein,  and,  while  seeking  an  en- 
trance, was  injured  by  reason  of  certain 
defects  in  the  construction  nor  maintenance 
of  the  building.  The  court  said:  "All  per- 
sons having  occasion  to  visit  any  of  the  of- 
fices on  the  second  floor,  on  legitimate  busi- 
ness with  any  of  the  defendants'  tenants, 
had  an  implied  invitation  from  the  defend- 
ants to  use  the  common  entrance  and  pas- 
sageway for  that  purpose." 

Upon  the  whole  case,  therefore,  it  is  clear 
that  the  plaintiff  has  no  cause  of  action 
against  the  defendants.  The  exceptions  to 
the  order  of  a  nonsuit  must  be  overruled. 

Exceptions  overruled. 
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MINNIE  S.  YANCY 

V. 

BOSTON    ELEVATED    RAILWAY    COM- 
PANY. 

(205  Mass.  102,  91  N.  E.  202.) 

Street  railway  —  negligent  operation  — 
mistaken  act  of  passenger. 

1.  The  conductor  of  a  street  car  may  be 
found  to  be  negligent  if  he  signals  the  car 
to  start  before  the  intending  passenger  has 
an  opportunity  to  alight  again  in  safety, 
when  he  refuses  to  admit  a  cripple  who,  at- 
tempting to  board  the  car  by  the  wrong 
door,  has  mounted  the  car  steps. 

Same  —  negligence     of     passenger  »- 
wrong  entrance. 

2.  A  cripple  is  not  per  se  negligent  in 
mounting  the  steps  in  attempting,  contrarv 
to  a  rule  of  the  company,  to  enter  a  street 
ear  on  the  wrong  side,  where  the  door  is 
closed,  where  he  is  ignorant  that  he  will  not 
I>o  admitted  on  that  sidc^  and  he  is  seen  by 
the  conductor. 
26  L.R.A.(N.S.)  77 


3.  The  conductor  of  a  street  car  may  be 
guilty  of  gross  negligence  in  starting  a  car 
with  notice  that  an  intending  passenger, 
who  is  crippled,  is  upon  the  step  at  the  door 
on  the  wrong  side  of  the  car,  seeking  admis- 
sion, before  giving  him  an  opportunity  to 
alight  after  admission  through  such  door 
has  been  refused,  where  the  starting  of  the 
car  will  cause  him  to  fall  from  the  car  into 
the  street. 

Appeal  —  general  verdict  —  several 
counts  —  failure  to  specify  evidence 
required. 

4.  A  general  verdict  for  plaintiff  cannot 
be  sustained  in  an  action  against  a  street 
car  company  for  injury  to  one  attempting 
to  become  a  passenger  on  its  car,  where 
there  are  two  counts  in  the  declaration,  one 
charging  simple  and  the  other  gross  ne<rli- 
gence,  both  of  which  are  good,  and  the 
court,  although  its  attention  is  called  to 
the  matter,  fails  to  point  out  the  desrree  of 
delinquency  which  is  necessary  to  support 
a  recovery  under  the  latter  count. 

(February  25,  1910.) 

Note. -^  Duty  atid  liahlUty  of  street 
a^ilway  company  to  passenger  at' 
tempting  to  enter  or  leave  car  on 
tm'ong  side. 

It  is  the  duty  of  a  street  car  conductor, 
before  signaling  the  motorman  to  start,  to 
see  that  no  one  is  boarding  the  car;  and 
the  fact  that  a  passenger  boards  an  open  car 
having  a  running  board  on  each  side,  on 
the  side  farthest  from  the  sidewalk,  is  not 
contributory  negligence,  precluding  recov- 
ery for  the  conductor's  breach  of  his  duty, 
there  being  nothing  to  prevent  entrance 
from  that  side.  Costello  v.  St.  Louis  Tran- 
sit Co.  119  Mo.  App.  391,  96  S.  W.  426. 

Where  a  conductor  negligently  leaves  a 
gate  open  on  the  left-hand  side  of  the  car, 
he  is  bound  to  exercise  ordinary  care  to  ob' 
serve  that  side  for  the  protection  of  pas- 
sengers alighting.  Central  Kentucky  Trac- 
tion Co.  v.  Chapman  (Ky.)   124  S.  W.  830. 

It  is  not  negligence  as  a  matter  of  law 
to  attempt  to  alight  from  a  car  at  a  pleas- 
ure resort  established  by  a  street  railway 
company,  on  the  side  opposite  to  that  pre- 
pared for  the  reception  of  passengers,  where 
it  is  the  common  practice  to  alight  on 
either  side.  Whether  the  unevenness  of  the 
ground  on  such  side  is,  in  the  circum- 
stances, the  result  of  negligence  rendering 
the  carrier  liable  for  an  injury  caused  there- 
bv,  is  a  question  for  the  jury.  Poole  v. 
Consolidated  Street  R.  Co.  100  Mich.  379, 
25  L.R.A.  744,  59  N.  W.  390. 

The  question  of  the  negligence  of  a  street 
car  conductor  and  the  contributory  negli- 
gence of  a  twelve-year-old  boy  is  for  the 
jury  where  the  boy  stepped,  under  the  con- 
ductor's eye,  upon  the  footboard  on  the 
railed  side' of  an  open  car,  next  to  a  parallel 
track,  and  the  car  was  started  upon  the 
conductor's  signal  before  the  boy  was  fair- 
ly on,  with  the  result  that  he  was  thrown 
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EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence,  which  resulted  in  a  verdict  for 
plaintiff.     Sustained. 

The  following  instructions,  requested  by 
the  defendant  were  refused: 

"(I)  On  all  the  evidence,  the  plaintiff  is 
not  entitled  to  recover. 


"(2)  The  plaintiff  cannot  recover  upon  the 
first  count  in  her  declaration. 

"(3)  The  plaintiff  cannot  recover  upon 
the  second  count  in  her  declaration. 

"(4)  Upon  all  the  evidence,  the  plaintiff 
was  not  in  the  exercise  of  due  care. 

"(5)  The  plaintiff  was  not  a  pas8e7i>;cr 
upon  the  defendant's  car  at  the  time  of  tlic 
accident. 

"(G)  The  plaintiff  was  a  trespasser  upon 
the  defendant's  car  at  the  time  of  the  acci- 
dent. 


off    and    injured.      Kellv    v.    Consolidated 
Traction  Co.  62  N.  J.  L.  614,  41  Atl.  686. 

While  there  is  no  absolute  duty  resting 
upon  a  street  railway  company  operating 
a  car  ui>on  double  tracks  to  equip  it  with 
bars  to  prevent  passengers  from  using  the 
inside  running  board,  the  question  whether 
or  not  the  failure  to  do  so  is  negligence  is 
for  the  jury.  Where  a  passenger  alights 
by  such  inside  running  board  and  walks  a 
few  steps  before  crossing  the  parallel  track, 
he  is  not  a  trespasser,  and  the  carrier  owes 
him  the  duty  to  exercise  ordinary  diligence 
to  prevent  injury  to  him,  and  he  must  exer- 
cise the  same  diligence  to  save  himself.  So, 
wlicic  the  company  does  not,  by  word  or 
act,  warn  him  of  the  danger  of  alighting 
upon  that  side,  and  the  car  makes  a  loud, 
rumbling  noise,  and  a  bright  electric  light 
limits  the  scope  of  his  vision,  he  may  be 
found  to  be  free  from  contributory  negli- 
gence in  walking  between  the  tracks  a  few 
steps  and  then  crossing  the  parallel  track, 
where  he  is  killed  by  a  car  moving  at  an 
excessive  rate  of  speed;  and  the  company 
may  be  found  guilty  of  negligence  render- 
ing it  liable  for  his  deatlh  Columbus  R. 
Co.  V.  Asbeli,  333  Ga.  573,  66  S.  E.  902. 

It  was  held  in  Augusta  R.  Co.  v.  Glover, 
92  Ga.  132,  18  S.  E.  406,  that  although  a 
street  car  company  was  not  bound  to  equip 
its  cars  with  gates  so  as  to  prevent  passen- 
gers from  alighting  from  the  inside  plat- 
forms and  upon  a  parallel  track,  yet, 
where  a  company  had  so  equipped  its  cars 
and  failed  to  keep  the  gates  closed,  the 
question  of  its  negligence  rendering  it  lia- 
ble for  the  death  of  one  who  passed  through 
the  open  gate,  and  was  struck  by  a  car 
going  in  the  opposite  direction  from  the 
one  from  which  he  alighted,  was  for  the 
jury. 

But  the  fact  that  the  door  of  a  cable  car 
was  ojxin  on  the  side  next  to  the  parallel 
track,  and  unprotected  by  gate  or  guard, 
cannot  be  construed  as  an  invitation  to  a 
passenger  to  alight  while  the  train  was 
moving  at  an  unlawful  rate  of  speed,  so  as 
to  *  negative  contributory  negligence,-  pre- 
cluding recovery  for  injuries  inflicted  by 
a  cable  car  going  in  the  other  direction, 
also  at  an  unlawful  rate.  Wober  v.  Kan- 
sas City  Cable  K.  Co.  100  Mo.  194,  7  L.R.A. 
819,  18  Am.  St.  Rep.  541,  12  S.  W.  804, 
13  S.  W.  687. 

If  one  approaches  a  car  and  attempts  to 
enter  it  burdened  with  a  basket,  and  sees 
26  L.R.A. (N.S.) 


another  car  approaching  so  near  that  it  can- 
not reasonably  be  expected  to  stop,  it  is 
proper  to  instruct  the  jury  that  it  may  rea- 
sonably infer  that  he  was  guilty  of  con- 
tributory negligence,  precluding  him  from 
recovering  for  injuries  sustained  by  beinp 
caught  between  the  cars.  Rose  v.  West 
Philadelphia  R.  Co.  9  Sadler  (Pa,)  313, 
12  Atl.  78. 

If  the  car  stopped  upon  the  plaintiff's 
signal,  and  the  conductor  opened  the  door 
next  to  the  parallel  track  to  let  him  enter, 
and  if,  as  the  plaintiff  was  entering  such 
door,  the  car  started  and  dragged  him  along 
until  he  was  injured  by  a  car  on  another 
track,  he  was  not  necessarily  guilty  of  con- 
tributory negligence,  and  the  company  may 
be  found  liable  for  his  injuries.  Dale  v. 
Brooklyn,  H.  P.  &  P.  P.  R.  Co.  I  Hun,  146, 
3  Thomp.  &  C.  686. 

It  was  held  in  Scott  v.  Metropolitan 
Street  R.  Co.  138  Mo.  App.  196,  120  S.  W. 
131,  that  one  was  not,  as  a  matter  of  law« 
guilty  of  contributory  negligence  in  get- 
ting on  a  crowded  platform  of  a  street  car 
by  the  inside  entrance  thereto,  at  a  point 
where  the  tracks  were  close  together,  nor 
in  signaling  the  motorman  thereof  to  stop, 
instead  of  jumping  from  his  position  to  a 
place  of  safety,  upon  seeing  a  car  approach- 
ing on  another  track. 

W^here  a  person  attempts  to  mount  the 
running  board  of  an  open  car  at  the  end 
of  the  line  before  the  bar  preventing  pas- 
sengers from  entering  on  that  side  has 
been  raised,  and  in  doing  so  goes  upon  the 
parallel  track,  upon  which  he  knows  thnt 
another  car  may  pass  from  a  switch  behind 
the  one  he  intends  to  take,  he  undertakes  to 
do  what  the  railway  company  cannot  rea- 
sonably be  expected  to  anticipate,  and  it  is 
not  bound  to  provide  against  such  an  im- 
prudent act.  Malpass  v.  Hestonville  M.  t 
F.  Pass.  R.  Co.  189  Pa.  699,  42  Atl.  291. 

As  to  duty  of  street  car  conductor  to  see 
that  passenger  is  off  before  starting  car, 
see  the  case  note  to  Millmore  ▼.  Boston 
Elev.  R.  Co.  11  L.R.A. (N.S.)    140. 

On  negligence  in  starting  car  with  a  jerk. 
see  the  note  to  Boston  £Icv.  R.  Co.  v.  Smith, 
23  L.R.A. (N.S.)   890. 

For  cases  on  the  question  of  riding  on 
platform  or  running  board  of  street  car  a» 
ncgli«rence,  see  the  case  notes  to  Capital 
Traction  Co.  v.  Brown,  12  L,.R.A.(N.S.) 
831 ;  Lobner  v.  Metropolitan  Street  R.  Co- 
21  L.R.A.(N.S.)  972. 
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"(7)  The  defendant  did  not  owe  to  the 
plaintiff  that  high  degree  of  care  it  was 
bound  to  exercise  toward  a  passenger. 

'*(8)  The  defendant  is  not  liable  for  any 
acta  which  do  not  amount  to  wilful  and 
wanton   recklessness   towards  the   plaintiff. 

"(0)  To  establish  the  degree  of  negligence 
on  the  part  of  a  defendant  nccesary  for  the 
plaintiff  to  recover,  the  plaintiff  must  show 
intentional,  wilful  wrong..  The  conduct  of 
the  defendant's  agent  must  be  criminal  or 
quasi  criminal.  If  it  results  in  the  death  of 
the  injured  person,  he  is  guilty  of  man- 
slaughter. 

"(10)  The  evidence  does  not  show  wilful 
and  wanton  disregard  of  the  plaintiff's 
lights  by  the  defendant,  its  agents  or  serv- 
ants. 

"  (12)  Even  if  the  conductor  did  start  the 
car  after  the  plaintiff  boarded  it,  there  was 
no  such  probability  that  injury  would  result 
to  her  as  to  make  his  act  reckless  or  wanton. 

"(13)  The  defendant  is  not  liable  for  a 
mere  error  of  Judgment  on  the  part  of  the 
conductor." 

Further  facts  appear  in  the  opinion. 

Mr.  Frederic  H.  CliaRc,  for  defendant: 

The  defendant  holds  itself  out  as  ready  to 
accept  as  passengers  such  persons  only  who 
present  themselves  in  a  proper  manner,  and 
at  a  proper  place,  to  be  carried. 

Webster  v.  P'itchburg  R.  Co.  161  Mass. 
298,  24  L.R.A.  521,  37  N.  E.  165;  Hogner  v. 
Boston  Elev.  R.  Co.  198  Mass.  260,  15  L.R.A. 
(N.S.)  900,  84  N.  E.  404;  Sullivan  v.  Boston 
Elev.  R.  Co.  199  Mass.  73,  21  L.R.A.(N.S.) 
36,  84  N.  E.  844. 

The  defendant  owed  plaintiff  no  duty  as 
a  passenger  while  she  was  attempting  to 
board  at  any  place  other  than  that  provid- 
ed. 

Dodge  V.  Boston  &  B.  S.  8.  Co.  148  Mass. 
207,  2  L.R.A.  83,  12  Am.  St.  Rep.  641,  19 
N.  E.  373. 

The  plaintiff  was  not  a  passenger,  and 
could  not  recover. 

Barlow  v.  Jersey  City,  IT.  &  P.  R.  Co.  67 
N.  J.  L.  364,  61  Atl.  463;  Udell  v.  Citizens' 
Street  R.  Co.  152  Ind.  607,  71  Am.  St.  Rep. 
330,  52  N.  E.  799;  Malpass  v.  Hestonville, 
M.  &  F.  Pass.  R.  Co.  189  Pa.  699,  42  Atl. 
291. 

The  acts  complained  of  were  not  suflicient 
to  constitute  wilful  and  wanton  recklessness. 

Marshall  v.  Boston  Elev.  R.  Co.  203  Mass. 
40,  88  N.  E.  1094;  Anternoitz  v.  New  York, 
N.  H.  &  n.  R.  Co.  193  Mass.  542,  79  N.  E. 
789;  I^onard  v.  Boston  &  A.  R.  Co.  170 
Mass.  318,  49  N.  E.  621;  Planz  v.  Boston  & 

A.  R  Co.  157  Mass.  377,  17  L.R.A.  835,  32 
N.  E.  356;  Bjornquist  v.  Boston  &  A.  R.  Co. 
185  Mass.  130,  10?  Am.  St.  Rep.  332,  70  N. 

B.  53;  Banks  v.  Branian,  188  Mass.  307, 
26  L.R.A.(N.S.) 


74  N.  E.  594 ;  Albert  v.  Boston  Elev.  R.  Co. 
185  Mass.  210,  70  N.  E.  62;  Massell  v.  Bos- 
ton Elev.  R.  Co.  191  Mass.  491,  78  N.  E. 
108;  Lebov  v.  Consolidated  R.  Co.  203  Mass. 
380,  ante,  266,  80  N.  E.  646. 

Mr.  William  H.  Sullivan,  for  plaintiff: 

It  is  nt>t,  as  a  matter  of  law,  want  of  due 
care  for  one  to  attempt  to  board  a  car  on 
the  wrong  side. 

Dale  V.  Brooklyn  City,  H.  P.  &  P.  P.  R. 
Co.  1  Hun,  146,  aflirmed  in  60  N.  Y-  038; 
Kelly  V.  Consolidated  Traction  Co.  62  N.  J. 
L.  614,  41  Atl.  686;  Lockwood  v.  Boston 
Elev.  R,  Co.  200  Mass.  637,  22  L.R.A. (N.S.) 
488,  86  N.  E.  934. 

If  a  car  is  suddenly  started  by  a  conductor 
after  seeing  the  passenger  on  the  wrong 
side,  the  company  is  guilty  of  negligence. 

Kelly  V.  (Consolidated  Traction  Co.  and 
Dale  V.  Brooklyn  City  H.  P.  &  P.  P.  R.  Co. 
supra;  Junes  v.  Boston  &  M.  R.  Co.  163 
Mass.  246,  39  N.  E.  1019;  Davey  v.  Green- 
field &  T.  F.  Street  R.  Co.  177  Mass.  106, 
68  N.  E.  172;  Ryan  v.  Pittsfield  Electric 
Street  R.  Co.  203  Mass.  283,  89  N.  E.  627. 

While  the  fact  that  one  makes  an  erro- 
neous but  bona  fide  offer  to  become  a  passen- 
ger may  show  that  he  is  not  a  passenger, 
yet  it  does  not  make  him  a  trespasser. 

Robertson  v.  Boston  &  N.  Street  R.  Co. 
190  Mass.  108,  3  L.R.A.(N.S.)  688,  112  Am. 
St.  Rep.  314,  70  N.  E.  613. 

The  fact  that  one  boards  a  car  on  the 
wrong  side,  intending  in  good  faitli  to  be- 
come a  passenger,  docs  not  make  him  a  tres- 
passer. 

Anderson  v.  Seattle — Tacoma  Interurban 
R.  Co.  36  Wash.  387,  104  Am.  St.  Rep.  062, 
78  Pac.  1013.  Kelly  V.  Consolidated  Trac- 
tion Co.  supra. 

Even  if  plaintiff  ^vns  a  trespasser,  the  de- 
fendant owed  the  dtily  to  refrain  from  wil- 
fully, wantonly,  or  recklessly  c.Yi)osing  her 
to  danger. 

Massell  v.  Boston  Elev.  R.  (Ik>.  191  Mass. 
491,  78  N.  E.  108. 

The  act  of  the  conductor  was  wanton  or 
reckless. 

Marshall  v.  Boston  Elev.  R.  Co.  203  Mass. 
40,  88  N.  E.  1094;  Gordon  v.  West  End 
Street  R.  Co.  176  Mass.  181,  55  N.  E.  990. 

Braley,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  although  a  young  woman, 
suffered  from  permanent  lameness,  owing  to 
a  dislocation  of  the  hip.  In  walking,  to  les- 
sen  the  weight  upon  this  hip,  where  an  abcess 
had  formed,  she  had  been  provided  with 
crutches  at  the  hospital,  from  which  she 
was  returning  to  her  home  at  the  time  of 
the  accident,  liie  car  she  intended  to  take 
had  stopped,  and  remained  standing  at  a 
cross  walk,  with  the  right-hand  rear  door 
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of  the  vestibule  open  on  the  side  next  to  the 
street,  through  which  passengers  were  enter- 
ing, while  the  conductor  stood  on  the  plat- 
form. But  the  vestibule  door  next  to  the 
double  track  was  closed.  If  the  evidence  of 
the  witnesses  as  to  the  conduct  of  the  plain- 
tiff and  conductor  cannot  be  reconciled,  the 
jury  could  find  from  her  testimony  that  the 
plaintiff  crossed  the  street  in  her  line  of 
travel  with  the  intention  of  taking  passage, 
and  approaching  the  car  from  that  side, 
«tood  upon  the  step,  with  both  hands  on  the 
grab  irons,  holding  her  crutches,  and  rapped 
upon  the  closed  door,  and  asked  for  admis- 
sion, but,  although  seen  by  the  conductor, 
he  shook  his  head,  and  did  not  open  the  door. 
A  further  finding  would  have  .been  warrant- 
ed that,  even  if  she  was  seeking  to  get  on  from 
the  farther  side  of  the  platform,  he  must  have 
understood  she  was  attempting  to  board  the 
car  for  the  purpose  of  becoming  a  passenger. 
But  while  from  his  uncontradicted  evidence 
it  appeared  that,  under  a  rule  of  the  defend- 
ant, the  left-hand  rear  door  in  the  direction 
in  which  the  car  moves  is  always  kept  closed 
and  locked,  and  only  the  door  on  the  right 
is  used  for  the  entrance  and  exit  of  passen- 
gers, a  momentary  mistake  as  to  the  method 
of  entrance,  of  which  the  jury  could  find 
she  was  ignorant,  did  not  make  her  presence 
on  the  car  wrongful,  in  the  sense  that  her 
act  up  to  the  time  of  refusal  was  an  inten- 
tional invasion  of  its  possession  and  control. 
Severy  v.  Kickerson,  120  Mass.  300,  21  Am. 
Rep.  614;  Plunimer  v.  Dill,  150  Mass.  426, 
32  Am.  St.  Rep.  463,  31  N.  E.  128.  See  Hog- 
ner  v.  Boston  Elev.  R.  Co.  198  ^lass.  200, 
270,  15  L.R.A.(N.S.)  900,  84  N.  E.  404.  The 
fact  that  the  plaintiff  technically  was  a 
trespasser  did  not  absolutely  relieve  the  de- 
fendant from  the  duty  to  observe  proper  care 
towards  her,  or,  in  exercising  its  own  rights, 
so  to  act  as  not  to  injure  her  unnecessarily. 
Lovett  v.  Salem  &  S.  D.  R.  Co.  9  Allen, 
557,  502.  The  car  had  been  stopped  for  the 
reception  of  passengers,  and  if  it  were  found 
that  the  defendant's  servant  knew  not  only 
of  her  presence,  but  of  her  evident  purpose, 
the  defendant  owed  the  plaintiff  the  duty  of 
exercising  reasonable  care  until  at  least  an 
opportunity  had  been  given  in  which  she 
might  safely  step  down.  Aiken  v.  Holyoke 
Street  R.  Co.  184  Mass.  269,  68  ^.  E.  238; 
Robertson  v.  Boston  &  N.  Street  R.  Co.  190 
Mass.  108,  3  L.R.A.(N.S.)  688,  112  Am.  St. 
Rep.  314,  76  N.  E.  513;  Hogner  v.  Boston 
Elev.  R.  Co.  supra;  Dale  v.  Brooklyn  City, 
H.  P.  &  P.  P.  R.  Co.  1  Hun,  146,  s.  c.  60  N. 
Y.  638;  Donovan  v.  Hartford  Street  R.  Co. 
65  Conn.  201,  29  L.R.A.  297,  32  Atl.  350; 
Kelly  V.  Consolidated  Traction  Co.  62  N.  J. 
L.  514,  516,  41  Atl.  686.  In  the  description 
of  what  followed,  if  the  jury  believed  the 
plaintiff,  the  conductor,  simultaneously  with 
26  L.R.A.  (N.S.) 


shaking  his  head,  started  the  car,  causing 
her  to  be  carried  a  short  distance,  when,  be- 
ing unable  to  retain  her  footing,   she  fell 
off  into  the  street.     It  was  properly  left  to 
the  jury   to  decide  whether  the  conductor 
was  so  negligent  as  to  make  the  defendant 
liable.    Nor  could  it  have  been  rightly  rulel, 
as  matt-er  of  law,  that  the  plaintiff  was  care- 
less.   It  couid  not  have  been  reasonably  an- 
ticipated  that,   under   such   conditions,   the 
car  would  be  instantly  set  in  motion.     Upon 
discovery  that  she  had  made  a  mistake  when 
the  door  was  not  opened,  it  could  be  found 
that  she  might  assume  that  the  conductor, 
knowing  her   perilous   position,   would    not 
immediately  give  the   signal   to   start,  but 
would  allow  her  time  to  step  off.     The  de- 
fendant's requests  for  rulings,  with  the  ex- 
ception of  the  second  and  third,  make  no  ref- 
erence  to  the   different   counts.      The    first 
count    does    not    allege    the  plaintiff    was 
a    passenger,    but    charges    the    defendant 
with  negligence  in  the  management  of  the 
car;   and  the  evidence  being  applicable  to 
that  count,  no  error  appears  in  the  refusal 
to  give  the  defendant's  first,  second,  fourth, 
and  twelfth  requests.    But  the  sixth  request 
should   have   been   given.     Nor   should    the 
thirteenth   request   have  been   granted.      Jt 
was  not  asserted  by  the  plaintiff  that  an  er- 
ror of  judgment  had  been  made  in  starting 
the  car,  but  that  it  was  knowingly  started 
with  a  disregard  to  her  safety,  and  the  de- 
fendant's evidence  was  simply  a  denial  of  the 
plaintiff's    statement    as   to   the    place    and 
cause   of   the   accident.     Besides,    the    jury 
were  plainly  told  tliat  if  it  happened  else- 
where, and  under   entirely  different   condi- 
tions, as  the  defendant  contended,  the  plain- 
tiff could  not  recover. 

The  fifth  and  seventh  requests,  while  cor- 
rectly stating  the  law,  were  fully  and  accu- 
rately covered  by  the  instructions.  Graham 
v.  Middleby,  186  Mass.  349,  70  N.  E.  416. 

The  second  count  alleged  gross  negligence 
of  the  defendant  in  starting  the  car  reckless- 
ly and  wantonly  with  gross  disregard  of  the 
plaintiff's  safety  and  the  defendant  except^nl 
to  the  refusal  to  give,  the  third,  eigiith 
ninth,  tenth,  and  twelfth  requests,  tliat 
there  could  be  no  recovery  on  this  count. 
We  have  said  there  was  evidence  for  the 
jury  of  the  defendant's  negligence,  and  a  fur- 
ther inference  of  fact  could  have  been  drawn 
by  them,  that  the  conductor,  with  futi 
knowledge  of  the  situation  of  the  plaintiff, 
although  he  might  not  have  fully  appreciat- 
ed her  bodily  infirmities,  gave  her  no  oppor- 
tunity to  alight.  The  use  of  unreasonable 
force,  where,  under  the  circumstances,  life  or 
limb  may  be  endangered,  can  be  found  to 
be  wilful  or  reckless  or  wanton.    A  trespas- 
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Bcr  even  cannot  be  wilfully  molested,  and 
dealt  with  to  his  harm  and  injury.  Planz  v. 
Boston  &  A.  R.  Co.  157  Mass.  377,  17  L.R.A. 
835,  32  N.  E.  358.  The  conductor  as  the  de- 
fendant's servant,  was  in  charge  of  the  car, 
and  the  defendant  was  responsible  for  his 
acts.  Holmes  v.  Wakefield,  12  Allen,  680, 
90  Am.  Dec.  171;  Young  v.  South  Boston  Ice 
Co.  150  Mass.  527,  528,  23  N.  E.  328.  To  de- 
liberately and  without  warning  start  the  car 
at  a  speed  which  the  jury  might  find  would 
compel  the  plaintiff,  in  her  crippled  condi- 
tion, to  fall  into  the  street  while  it  was  in 
motion,  resulting  perhaps  in  loss  of  life  it- 
self, the  jury  could  say  constituted  such  a 
disregard  of  consequences  which  reasonably 
should  have  been  anticipated,  as  to  amount 
to  wilful  misconduct.  Gordon  v.  West  End 
Street  R.  Co.  175  Mass.  181,  55  N.  E.  990; 
Banks  v.  Braman,  188  Mass.  367,  74  N.  E. 
594;  Aiken  v.  Holyoke  Street  R.  Co.  supra. 
Black  V.  New  York,  N.  H.  &  H.  R.  Co.  193 
Mass.  448,  452,  7  L.R.A.(N.S.)  148,  79  N.  E. 
797,  9  A.  &  E.  Ann.  Cas.  485.  See  Spooner 
V.  Old  Colony  Street  R.  Co.  190  Mass.  132, 
76  N.  E.  600.  The  denial  of  the  third,  tenth, 
and  twelfth  requests  afforded  no  ground  of 
exception. 

By  the  eiglith  and  ninth  requests  the  at- 
tention of  the  court  was  directed  to  the 
nature  of  proof  required  to  sustain 
the  allegations  of  the  second  court.  If 
not  called  upon  to  instruct  in  the  language 
requested,  appropriate  instructions  as  to  the 
liability  of  the  defendant  under  this  count 
wore  necessary  to  a  correct  understanding  by 
the  jury  of  the  issue.  In  the  charge  no  ref- 
erence whatever  is  found  to  the  distinction 
under  our  decisions  between  negligence,  as 
ordinarilv  defined,  and  the  wilful  misconduct 
which  the  plaintiff  alleged.  Black  v.  New 
York,  N.  H.  &  H.  R.  Co.  supra.  The  counts 
are  not  defective,  as  each  states  a  good  cause 
of  action,  and  the  verdict  being  general, 
there  is  no  means  of  knowing  on  which  one 
the  jury  found  the  defendant  liable,  and  as- 
sessed damages.  James  v.  Boston  Elev.  R. 
Co.  201  Mass.  263,  265,  87  N.  E.  474.  The 
jury,  to  the  defendant's  prejudice,  having 
been  improperly  left  to  infer  that  the  plain- 
tiff, even  if  she  was  not  in  the  exercise  of 
due  care  or  was  a  trespasser,  could  re- 
cover if  the  conductor  was  shown  to  have 
lK»en  merely  negligent,  the  exceptions  to  the 
refusal  to  give  this  request  must  be  sus- 
tained. Bride  v.  Clark,  101  Mass.  130,  38 
N.  E.  745. 

Wo  do  not  find  it  necessary  to  consider 
the  exceptions  to  the  instructions  dealing 
with  portions  of  the  testimony,  or  to  the  re- 
fusal to  give  certain  instructions  asked  for 
*at  the  close  of  the  charge.  The  questions 
presented  may  not  arise  at  the  second  trial, 
26  L.R.A.(N.S.) 


or,  if  raised,  may  assume  an  entirely  different 
aspect. 
Exceptions  sustained* 


PEXNSYIiVANIA    SUPREME    COURT. 

MARGARET  MARTIN,  Appt, 

V. 

PITTSBURG  RAILWAYS  COMPANY. 
(227  Pa.  18,  75  Atl.  837.) 

Pleading  »  amendment  —  bar  to  claim. 

1.  A  declaration  setting  up  the  killing  of 
a  pedestrian  attempting  to  cross  the  street, 
by  the  negligent  running  of  a  street  car, 
cannot  be  amended  after  the  statute  of  limi- 
tations has  run,  so  as  to  allege  the  killing 
of  an  intending  passenger  by  the  negligent 
starting  of  the  car  before  he  was  safely  on 
board. 

Same  —  statute  of  limitations  »-  statu- 
tory defense. 

2.  It  is  not  necessary  to  plead  the  statute 
of  limitations  in  an  action  to  recover  for 
negligent  injuries  resulting  in  death,  to  en- 
title defendant  to  the  benefit  of  that  de- 
fense, where  the  statute  provides  that  the 
only  plea  in  actions  of  that  character  shall 
be  "not  guilty." 

(January  3,  1910.) 

Note.  «-  Necessity  of  pleading  limitation 
as  a  har  to  statutory  action  for 
death. 

It  will  be  noticed  that  in  Martin  v. 
PiTTSBUBQ  R.  Co.  the  court  said  that  it  was 
not  necessary  that  the  limitation  be  special- 
ly pleaded,  it  being  sufficient  to  show  by  the 
record  or  b5'  the  evidence  introduced,  that 
the  action  was  not  brought  within  the  time 
fixed  by  the  act.  Three  similar  cases  have 
been  found,  and  in  each  it  expressly  ap- 
peared from  an  inspection  of  the  complaint, 
that  the  action  was  not  commenced  within 
the  time  specified. 

Thus,  in  Lambert,  v.  Ensign  Mfg.  Co.  42 
W.  Va.  813,  20  S.  E.  431,  an  action  for 
wrongfully  causing  death  was  commenced 
under  a  statute  creating  the  right  of  ac- 
tion and  providing  "that  every  such  action 
shall  be  commenced  within  two  years  after 
the  death."  The  declaration  disclosed  that 
tlie  action  was  commenced  more  than  two 
vears  after  the  death  occurred.  The  defend- 
ant  demurred,  and  it  was  insisted  that  the 
statute  of  limitations  could  not  be  inter- 
posed by  demurrer,  but  should  be  specially 
pleaded.  The  court,  however,  said:  "It  is 
true  that  a  statute  of  limitations,  pure  and 
sim])le,  which  bars  the  remedy  only,  and 
thereby  and  to  that  extent  destroys  the 
right,  the  defendant  must  set  up  and  rely 
on,  by  way  of  plea,  before  he  can  have  the 
benefit  of  such  bar.  .  .  .  And  this  has 
been  settled  law  in  actions  at  law  for  more 
than  two  hundred  voars.  .  .  .  And  the 
reasons  generally  given  are  that  it  is  per- 
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APPEAL  by  plaintifT  from  a  judgment  of 
the  Court  of  Common  Pleas  No.  3, 
for  Allegheny  County  in  defendant's  favor 
notwithstanding  a  verdict  for  plaintifT  in  an 
action  brought  to  recover  damages  for  the 
alleged  negligent  killing  of  plaint ifT's  hus- 
band.   Affirmed. 

Tlic  facta  are  stated  in  the  opinion. 

Messrs.  W.  A.  Hndson  and  R.  S.  Mar- 
tin,  for  appellant: 

The  foundation  of  plaintiff*s  cause  of  ac- 
tion as  laid  in  the  statement  of  claim  is  ad- 
hered to  in  the  amendment,  and  the  amend- 
ment may  vary  the  mode  of  stating  the 
cause  of  action. 

Knapp  V.  Hartung,  73  Pa.  294;  Stoner  v. 
Erisman,  200  Pa.  GOl,  56  Atl.  77  j  Ilcrbstritt 


V.  Lackawanna  Lumber  Co.  212  Pa.  495,  61 
Atl.  1101;  Pittsburgh  Junction  R.  Co.  t. 
McCutcheon,  4  Sadler  (Pa.)  246,  18  W.  N. 
C.  527,  7  Atl.  146;  Schmelzer  v.  Chester 
Traction  Co.  218  Pa.  29,  66  Atl.  1005. 

The  criterion  as  to  whether  an  amendment 
introduces  a  new  cause  of  action  ia  whether 
the  alteration,  or  proposed  amendment,  is  a 
new  or  different  matter,  another  cause  of 
controversy,  or  whether  it  is  the  same  con- 
tract or  injury,  and  a  mere  perniis.siou  to 
lay  it  in  a  manner  which  the  plaintiff  con- 
siders will  best  correspond  with  the  nature 
of  his  complaint  and  with  his  proof  and  the 
merits  of  his  case. 

Holmes  v.  Pennsylvania  R.  Co.  220  Pa. 
189,  123  Am.  St.  Rep.  685,  69  Atl.  597. 


Bonal,  and  may  be  waived,  and  must  bo 
pleaded,  or  in  some  way  be  shown  to  be  re- 
lied on,  and  that  it  cannot  be  reached  at 
common  law  by  a  demurrer,  because  ttu! 
pleader  makes  out  his  case  as  far  as  he 
needs  at  first  to  go,  without  withdrawing 
it  from  saving  clauses,  or  setting  up  nint- 
tcrs  in  confession  and  avoidance  of  the 
statutory  bar.  It  will  be  time  enough  to 
do  thib  by  replication  if  defendant  sees  fit 
to  plead  the  statute,  which  often  he  docs 
not  wish  or  intend  to  do.  But  here  the 
cause  of  action  did  not  exist  at  common 
law,  but  is  created  by  statute.  The  bring- 
ing of  the  suit  within  two  years  from  the 
death  of  the  person  whose  death  has  been 
caused  by  wrongful  act  is  made  an  essential 
clement  of  the  right > to  sup,  and  it  must  be 
accepted  in  all  respects  as  the  statute  gives 
it.  And  it  is  made  absolute,  without  sav- 
ing or  qualification  of  any  kind  whatever. 
There  is  no  0|)eRing  for  explanation  or  ex- 
cuse.   Therefore,  strictly  speaking,  it. is  not 

a  statute  of   limitation The   plea 

on  the  part  of  the  defendant  would  have 
been:  *The  plaintiffs  cause  of  action  did 
not  accrue  within  two  years  next  before 
the  bringing  of  the  suit,  and  this  he  is 
i*eady  to  verify.'  But  plaintiff  could  not 
meet  it  by  confession  and  avoidance,  but 
only  by  denial  by  way  of  general  replica- 
tion. The  demuricr  says  that  the  facts  as 
they  appear  by  the  writ  and  declaration  aie 
not  sufficient  in  law.  So  that  in  both  modes 
it  may  be  matter  of  fact  to  be  determined 
by  the  court  by  insj^ction  of  the  record, 
supposing  the  proof  of  the  time  of  the  death 
to  correspond,  as  in  this  case  it  does,  with 
the  averment  in  the  declaration.  Therefore 
the  defendant  may  take  advantage  of  it  by 
way  of  demurrer,  as  was  done  in  this  case, 
and  &s  may  be  done  in  equity."* 

In  the  similar  case  of  Radezky  v.  Sar- 
gent &  Co.  77  Conn.  110,  58  Atl.  709,  it  ap- 
peared upon  the  face  of  the  complaint  that 
the  action  was  not  commenced  within  one 
year,  as  required  by  statute.  In  upholding 
the  demurrer  the  court  said:  "The  plain- 
tiflfs  further  claim  that,  notwithstanding 
the  judgment  sustaining  tlie  demurrer  cor- 
rectly determines  the  merits  of  the  case, 
vet  it  should  be  set  aside  because  the  ques- 
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tions  of  law  are  not  properly  raised  by  the 
defendant's  demurrer  to  the  plaintiffs'  com- 
plaint, and  should  have  been  raised  by  the 
plaintiffs'  demurrer  to  the  defendant's  an- 
swer. This  claim  is  based  upon  the  theory 
that  the  common-law  rule,  that  the  statute 
of  limitations  must  be  pleaded,  remains  in 
full  force  under  the  practice  act,  and  is  ap- 
plicable to  the  facts  of  the  present  case.  If 
so,  it  would  not  avail  the  plaintiffs  in  this 
case.  It  is  settled  that  under  the  practice 
act  it  is  permissible  for  the  plaintiff,  in 
framing  his  complaint  in  an  action  against 
which  the  statute  of  limitations  has  appar- 
ently run,  to  state  his  whole  case,  and  al- 
lege the  facts  he  deems  legally  sufficient  to 
enable  him  to  maintain  his  action,  notwith- 
standing the  time  limited  for  its  comraenct*- 
ment  has  expired;  and  when  this  is  done 
it  is  permissible  for  the  defendant  to  rai«»e 
the  question  of  law  by  a  demurrer  to  the 
complaint."  Here  the  plaintiff  alleged  his 
appointment  as  administrator  within  a  year 
before  bringing  the  action,  and  at  this  al- 
legation tlie  foregoing  language  was  di- 
rected. 

.On  the  other  hand  the  case  of  Wall  v. 
Chesapeake  &  O.  R.  Co.  200  111.  66,  65  N.  E. 
032,  denies  the  right  to  raise  the  question 
by  demurrer,  the  court  saying  that  even 
whore  the  declaration  shows  that  the  action 
is  not  commenced  within  the  statutory  time, 
the  defendant  cannot  demur,  because  the 
plaintiff  would  be  deprived  of  the  oppor- 
tunity of  replying  and  pleading  any  mat- 
ter which  would  prevent  the  bar  from  at- 
taching. This  decision  reverses  the  ap]»el- 
late  court,  whose  opinion  is  reported  in  101 
111.  App.  431,  and  which  held  that  the  bring- 
ing of  the  action  within  two  years  was  a 
condition  precedent  to  recovery,  that  it  was 
therefore  necessary  for  the  plaintiff  to  al 
lege  and  prove  that  the  action  was  begun 
within  the  time  fixed,  and  that  a  drclani- 
tion  failing  so  to  allege  was  obnoxious  to  a 
general  demurrer. 

The  question  in  the  Martin  Cask  as  to 
the  right  to  amend  after  the  running  of  the 
statute  was  extensively  treated  in  the  note 
on  the  relation  of  new  pleadings  to  statutes 
of  limitation,  appended  to  Missouri.  K.  4k^ 
T.  R.  Co.  V.  Bagley.  3  L.R.A.(N.S.)  259. 
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To  make  the  defense  of  the  statute,  the 
statute  should  have  been  pleaded. 

Barclay  v.  Barclay,  200  Pa.  307,  65  Atl. 
985;  Dickerson  v.  Central  R.  Co.  7  Pa. 
Dist.  R.  104;  Daley  v.  Henry,  34  Pitt»b. 
L.  J.  N.  S.  313. 

Messrs.  Clarence  Burlolgli,  James  C. 
Gray,  and  William  A.  Cliallener,  for  ap- 
pellee: 

An  amendment  to  a  declaration  will  not 
be  allowed  if  a  new  cause  of  action  is  there- 
by introduced,  which  is  barred  by  the  stat- 
ute of  limitations,  nor  can  a  fatal  and  ma- 
terial defect  in  the  pleadings  be  corrected 
after  the  statute  of  limitations  has  become 
a  bar. 

Wright  V.  Hart,  44  Pa.  454;  Smith  v. 
Smith,  45  Pa.  403;  Trego  v.  Lewis,  58  Pa. 
403,  Fairchild  v.  Dunbar  Furnace  Co.  128 
Pa.  485,  18  Atl.  443,  444;  Grier  v.  Northern 
Assur.  Co.  183  Pa.  334,  39  Atl.  10;  Mahoney 
V.  Park  Steel  Co.  217  Pa.  20,  00  Atl.  00. 

Elkin,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  the  judgment  en- 
tered by  the  court  below  for  defendant  non 
obstante  veredicto.  The  accident  occurred 
on  January  21,  1904,  and  the  original  state- 
ment of  claim  was  filed  November  2,  1904. 
The  negligence  charged  was  that  the  car  was 
running  at  an  excessive  rate  of  speed,  and 
that  there  was  no  headlight  on  the  car,  and 
that  no  bell  was  rung  nor  gong  sounded 
as  the  car  approached  the  crossing.  The 
theory  of  the  case,  then,  was  that  the  de- 
cedent while  attempting  to  cross  a  public 
street  was  negligently  run  down  and  fatally 
injured  by  a  car  of  the  appellee  company, 
without  a  headlight,  and  without  proper 
warning  of  its  approach  having  been  given. 
Thus  the  case  stood  until  September  4,  1900, 
when  a  rule  to  show  cause  why  an  amended 
statement  should  not  be  filed  was  made  ab- 
solute. The  amended  stateircnt  set  up  an- 
other theory  of  the  case,  and  averred  negli- 
gence of  an  entirely  different  character.  It 
was  that  the  decedent,  an  intending  passen- 
ger, signaled  the  car  to  stop,  which  it  did 
in  pursuance  of  the  signal  given,*  and  while 
in  the  act  of  boarding  the  car,  and  l)efore 
he  was  securely  on  it,  suddenly  started,  and 
threw  him  to  the  ground  and  under  the  car. 
At  the  trial  every  act  of  negligence  charged 
in  the  original  statement  was  shown  to 
be  untrue  and  without  foundation  in  fact. 
There  was  no  evidence  to  show  that  prop- 
er signals  were  not  given,  and  the  poni- 
tive  testimony  of  witnesses  produced  by  ap- 
fiellant  showed  that  the  car  had  a  headlight, 
that  it  was  not  running  at  an  excessive  rate 
of  speed,  and  that  the  decedent  was  not  at- 
tempting to  cross  the  street  at  the  time  of 
the  accident.  In  other  words,  plaintiff 
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proved  herself  out  of  court  on  the  original 
statement.  Can  this  situation  be  cured  by 
an  amended  statement  setting  up  an  en- 
tirely diflferent  theory*,  charging  a  different 
kind  of  negligence  based  upon  difTcrent  re- 
lations of  the  parties  after  the  statute  of 
limitations  had  become  a  bar  7  All  of  our 
cases  hold  that  this  cannot  be  done  if  a  new 
cause  of  action  be  introduced  by  the  amend- 
ed statement.  The  cause  of  action,  if  any, 
was  the  negligent  act  or  acts  which  occa- 
sioned the  injury.  In  tlie  original  statement 
the  negligent  acts  relied  on  to  sustain  a  re- 
covery were  recited  in  detail,  and  with  such 
circumstantiality  as  to  leave  no  doubt  upon 
what  ground  a  recovery  was  based.  In  tho 
amended  statement  this  ground  is  not  mere- 
ly shifted.  It  is  entirely  abandoned.  It  is 
not,  therefore,  a  case  of  adding  to  or  ampli- 
fying the  original  statement,  within  the 
rule  recognized  in  some  of  our  cases,  but,  on 
the  contrary,  a  different  theory  is  relied  on, 
new  grounds  are  set  up,  and  other  acts  of 
negligence  entirely  diflTcrent  are  alleged. 
The  relations  and  duties  of  the  parties  are 
entirely  changed  by  the  amended  statement. 
In  the  original  statement  the  standard  of 
care  was  the  duty  owed  by  a  street  railway 
company  to  a  person,  not  an  intending  pas- 
senger, at  a  street  crossing.  In  the  amend- 
ed statement  the  relation  of  common  carrier 
and  passenger  is  set  up,  and  the  standard 
of  care- required  in  protecting  an  intending 
passenger  while  getting  on  the  car  is  relied 
on.  The  two  theories  are  entirely  incon- 
sistent and  cannot  be  sustained  on  the 
ground  that  one  is  but  an  enlargement  of 
the  other. 

It  is  further  contended  that  the  statute  of 
limitations  must  be  specially  pleaded,  and 
that,  inasmuch  as  no  special  plea  was  en- 
tered in  this  case,  such  a  defense  cannot  pre- 
vail. As  to  actions  of  assumpsit  this  is 
true,  because  both  at  common  law  and  under 
the  procedure  act  of  1887  (P.  L.  271)  such 
a  plea  is  required  if  relied  on  to  defeat  a 
recovery.  This  rule  has  no  application  to 
the  case  at  bar,  which  is  an  action  of  tres- 
pass brought  by  the  widow  to  recover  for 
personal  injuries  resulting  in  the  deatli  of 
her  husband.  At  common  law  she  had  no 
such  right  of  action,  and  the  act  of  1853 
(P.  L.  300),  upon  which  her  claim  is  based, 
requires  that  "the  action  shall  be  brought 
within  one  year  after  the  death,  and  not 
thereafter."  The  procedure  act  of  1887  in 
express  terms  provides  that  "the  only  plea 
in  actions  of  trespass  shall  be  *not  guilty.' " 
Certainly  under  this  general  statutory  plea 
the  defendant,  either  bv  the  record  or  bv 
evidence  introduced  at  the  trial,  mav  show 
that  the  action  was  not  brought  within  the 
time  definitely  fixed  by  the  act,  which  has 
expressly  provided  that  suit  should  not  be 
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brought  after  the  time  limited,  and,  when 
this  fact  is  established,  the  right  to  recover 
is  defeated.  All  of  these  matters  were  prop- 
erly raised  by  learned  counsel  for  appellee 
at  every  stage  of  the  case  under  the  plea  of 
the  general  issue,  and  nothing  more  was  re- 
quired. 
Judgment  affirmed. 


IDAHO  SUPREME  COURT. 

STATE  OF  IDAHO,  Rcspt., 

V. 

BUTTERFIELD  LIVE  STOCK  COMPANY, 

Limited,  Appt. 

(17  Idaho,  441,  106  Pac.  455.) 

Commerce  —  Inspection  law  —  powers  of 
state. 

1.  The  Federal  Constitution  reserves  to 
the  states  the  power  to  pass  inspection  laws 
and  to  lay  imposts  and  duties  upon  imports 
or  exports  necessary  for  executing  and  car- 
rying into  effect  such  inspection  laws. 

Same  —  Interstate  »  right  to  discrimi- 
nate. 

2.  A  state,  however,  cannot,  under  the 
guise  of  exercising  its  police  power,  enact 
inspection  laws  which  burden  foreign  or  in- 
terstate commerce,  or  impose  upon  property 
or  products  brought  into  a  state  from  an- 
other state  burdens  or  taxes  more  oner- 
ous than  are  imposed  upon  like  property 
or  products  of  the  state  enacting  such  leg- 
islation. 

Same  —  grazing  fee  on  sheep  from  otlicr 
state. 

3.  A  statute  with  the  title,  "An  Act  to 
Provide  for  the  Payment  of  a  Grazing  Li- 
cense Fee  on  Sheep  Entering  the  State  of 
Idaho  from  other  States  and  Territories,  and 
Providing  a  Penalty  for  the  Violation  there- 
of" (Laws  1909,  p.  72),  which,  in  the  body 
of  the  act,  requires  all  persons  who  bring 
or  cause  to  be  brought  sheep  from  any  other 
state  or  territorv,  within  the  state  of  Ida- 
ho,  to  pay  a  grazing  fee  of  5  cents  per  head, 
is  not  an  in  Bisection  law,  but  is  a  discrim- 
inatory tax  against  property  of  another 
state,  and  an  undue  interference  with  in- 
terstate commerce,  and  is  unconstitutional 
and  void. 

Same  —  Inspection   law. 

4.  Such  statute  cannot  be  construed  into 
an  inspection  law  by  reason  of  the  fact 
that  the  fund  realized  from  the  payment  of 
the  grazing  fee  is  paid  into  the  live-stock 
sanitary  fund,  out  of  which  the  expenses 
and  costs  are  paid  for  the  enforcement  of 

Headnotes  by  Stewart,  J. 

Note.  —  An  extensive  search  discloses  no 
other  authorities  on  the  question  involved 
in  the  above  case  upon  the  imposition  of 
a  grazing  fee  upon  stock  driven  through  a 
state  as  an  interference  with  interstate  com- 
merce. 
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the  laws  of  the  state  regulating  the  sani- 
tary and  healthful  condition  of  live  stock., 
where  no  like  fee  is  required  to  be  paid  up- 
on live  stock  produced  within  the  state, 
and  no  inspection  required  under  the  provi- 
sions of  said  act,  or  any  duty  imposed  upon 
those  whose  duty  it  is  to  enforce  the  live- 
stock laws  of  the  state. 

^December  28,  1909.) 

APPEAL  by  defendant  iram  a  judgment 
of  the  District  Court  for  Washington 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  an  amount  alleged  to  be 
due  under  a  statute  imposing  a  grazing  fee 
upon  sheep  imported  into  the  state.  Ue 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  Harris  for  appellant. 

Messrs.   Richards  &   Haga   and    J.    Tj. 
Richards  for  the  State. 

Stewart,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  by  the  state,  re- 
spondent, against  the  defendant,  appellant, 
to  recover  the  sum  of  $265  alleged  to  be  du«* 
under  the  provisions  of  an  act  approved 
March  II,  1909  (I^ws  1909,  p.  72),  as  fol- 
lows: 
"An  Act  to  Provide  for  the  Payment  of  a 

Grazing  License  Fee  on   Sheep  Enterin;? 

the  State  of  Idaho  from  Other  States  and 

Territories,  and  Providing  a  Penalty  for 

the  Violation  thereof. 

"Section  1.  Any  person,  company,  or  cor- 
poration attempting  to  bring,  or  causing  to 
be  brought,  from  any  other  state  or  terri- 
tory any  sheep  into  the  state  of  Idaho  in 
any  manner,  except  by  shipping  the  same 
through  the  state  by  railroad  train,  shall, 
before  crossing  the  state'  line,  notify  the 
state  live  stock  insj)ector  of  the  district  to 
be  entered  or  the  state  veterinary  surgeon, 
of  such  proposed  action,  which  notice  shall 
set  forth  the  number  of  sheep,  the  brand 
thereon,  the  locality  from  which  such  sheep 
came,  and  through  which  they  have  been 
driven,  and  accompanying  such  notice  with 
a  grazing  fee  equal  to  the  sum  of  five  cents 
(6c)  per  head  for  the  total  number  of  sheep 
embraced  within  said  notice.  All  fees  so  col- 
lected shall  be  placed  in  the  state  treasury 
to  the  credit  of  the  state  live-stock  sanitary 
fund. 

"Sec.  2.  Any  person,  company,  or  corpo- 
ration violating  the  provisions  of  this  act 
shall,  upon  conviction  thereof,  be  fined  in  a 
sum  not  less  than  one  hundred  ($100)  nor 
more  than  fifteen  hundred  dollars  ($1,.5O0), 
together  with  the  costs  of  prosecution." 

A  demurrer  was  filed  to  the  complaint  in 
the  lower  court  upon  the  following  grounds: 
First,  that  the  complaint  fails  to  set  forth 
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facts  suQicicnt  to  constitute  a  cause  of 
notion ;  second,  that  the  court  has  not  juris- 
diction of  tiie  subject-matter  of  the  action; 
third,  thnt  the  act  of  lilarcli  11,  1909,  upon 
which  the  action  is  founded,  is  unconstitu- 
tional and  void  for  the  reason  that  it  con- 
flicts with  §§  8  and  10  of  article  1,  and  § 
2  of  article  4  of  the  Federal  Constitution, 
and  §  5,  art.  7,  of  the  Constitution  of  the 
Btatc  of  Idaho.  The  demurrer  was  over- 
ruled by  the  trial  court  and  the  defendant 
declined  to  plead  further,  whereupon  judg- 
ment was  entered  as  prayed  for  in  the  com- 
plaint. From  this  judgment  the  defendant 
appeals. 

The  contention  of  the  appellant  iR  that  it 
cannot  be  taxed  under  the  provisions  of  the 
act  involved  in  this  case,  because,  first,  such 
taxation  is  an  interference  with  interstate 
commerce  and  therefore  violates  article  1, 
§  8,  of  the  Federal  Constitution,  which  pro- 
vides that  the  Congress  shall  have  power  'Ho 
regulate  commerce  .  .  .  among  the  sev- 
eral states;"  second,  such  taxation  is  an 
impost  on  imports,  and  therefore  violates 
article  1,  §  10,  of  the  Constitution,  which 
provides,  among  other  thin$;8,  "No  state 
shall,  without  the  consent  of  the  Congress, 
lay  any  imposts  or  duties  on  imports  .  .  . 
except  what  may  be  absolutely  necessary  for 
executing  its  inspection  laws;"  third,  such 
taxation  infringes  upon  the  rights  of  citizens 
of  other  states,  and  therefore  violates  article 
4,  §  2,  of  the  Constitution,  which  provides 
that  "the  citizens  of  each  state  shall  he  en- 
titled to  all  privileges  and  immunities  of 
citizens  in  the  several  states;"  and,  fourth, 
thnt  such  act  violates  §  5,  art.  7,  of  the 
Constitution  of  Idaho,  which  provides,  "All 
taxes  shall  be  uniform  upon  the  same  class 
of  subjects  within  the  territorial  limits  of 
the  authority  levying  the  tax,  and  shall  be 
levied  and  collected  under  general  laws, 
which  shall  prescribe  such  regulations  as 
shall  secure  a  just  valuation  for  taxation  of 
all  property,  real  and  personal." 

It  has  been  held  by  the  Supreme  Court  of 
the  United  States  since  the  decision  in  Gib- 
bons V.  Ogden,  9  Wheat.  1,  0  L.  ed.  23,  down 
to  the  present  time,  that  the  Federal  Consti- 
tution reserves  to  the  states  the  power  to 
pass  inspection  laws  and  to  lay  imposts  and 
duties  on  imports  or  exports  necessary  for 
executing  and  carrying  into  cfTect  such  in- 
spection laws.  Ibid.;  State  v.  Duckworth, 
6  Idaho,  042,  39  L.R.A.  305,  05  Am.  St.  Rep. 
199,  51  Pac.  450;  Re  Kinyon,  0  Idaho,  042, 
75  Pac.  208,  2  A.  &  E.  Ann.  Cas.  099;  Turn- 
er V.  Maryland,  107  U.  S.  38,  27  L.  ed.  370, 
2  Sup.  Ct.  Rep.  44;  Brimmer  v.  Rebman,  138 
U.  S.  78,  34  L.  ed.  802,  3  Inters.  Com.  Rep. 
485,  11  Sup.  Ct.  Rop.  213;  Voight  v.  Wright, 
141  U.  S.  02,  35  L.  ed.  038,  11  Sup.  Ct.  Rep. 
855:  Pennsylvania  R.  Co.  v.  Hughes,  191  U. 
26  L.R.A.(N.S.) 


S.  478,  48  L.  ed.  208,  24  Sup.  Ct.  Rep.  132; 
Vance  v.  W.  A.  Vandercook  Co.  170  U.  S. 
400,  42  L.  ed.  1111,  18  Sup.  Ct.  Rep.  645; 
Patapsco  Guano  Co.  v.  Board  of  Agriculture, 
171  U.  S.  345,  43  L.  ed.  191,  18  Sup.  Ct.  Rep. 
862;  Id.  (C.  C.)  52  Fed.  090;  Georgia  Pack- 
ing Co.  y.  Macon  (C.  C.)  22  L.R.A.  775,  4 
Inters.  Com.  Rep.  508,  00  Fed.  774;  Vines  v. 
State,  67  Ala.  73;  Powell  v.  State,  69  Ala. 
10;  Addison  v.  Saulnier,  19  Cal.  82. 

We  think  that  it  is  also  settled  by  the 
same  line  of  authorities  and  others  that  a 
state  cannot,  under  the  guise  of  exercising 
its  police  power,  enact  inspection  laws  which 
burden  foreign  or  interstate  commerce,  or 
impose  upon  property  or  products  brought 
into  a  state  from  another  state  burdens  or 
taxes  more  onerous  than  are  imposed  upon 
like  property  or  products  of  the  state  enact- 
ing such  legislation.  Re  Kinyon,  supra; 
7  Cyc.  Law  &  Proc.  p.  423;  Guy  v.  Balti- 
more, 100  U.  S.  434,  25  L.  ed.  743;  Walling 
V.  Michigan,  116  U.  S.  440,  29  L.  ed.  091,  0 
Sup.  Ct.  Rep.  454;  SchoUenberger  v. 
Pennsylvania,  171  U.  S.  1,  43  L.  ed.  49,  18 
Sup.  Ct.  Rep.  767;  Austin  v.  Tennessee,  179 
U.  S.  343,  45  L.  ed.  224,  21  Sup.  Ct.  Rep. 
132. 

The  question  then  arises  in  this  case, 
whether  the  act  under  consideration  imposes 
a  burden  upon  interstate  commerce  by  levy- 
ing a  tax  which  discriminates  ogainst  prop- 
erty brought  into  the  state  from  another 
state,  or  whether  the  act  under  consideration 
can  be  held  to  be  an  inspection  law,  enact- 
ed for  the  purpose  of  suppression  and  pre- 
vention of  disease  among  sheep  and  live 
stock  of  the  state,  and  to  protect  the  health 
of  such  live  stock. 

The  objects  and  purposes  of  the  act  under 
consideration,  as  disclosed  by  the  title,  are 
"to  provide  for  the  payment  of  a  grazing 
license  fee  on  sheep  entering  the  state  ol 
Idaho  from  other  states  and  territories,  and 
providing  a  penalty  for  the  violation  there- 
of." In  other  words,  it  is  an  act,  as  dis- 
closed by  the  title,  to  require  persons  who 
bring  sheep  into  this  state  to  pay  a  grazing 
fee.  The  title  does  not  provide  that  a  graz* 
ing  fee  shall  be  paid  generally  by  persons 
grazing  sheep  within  the  state,  but  shall 
only  be  paid  upon  sheep  entering  the  state 
from  other  states  and  territories;  and  ao 
examination  of  the  body  of  the  act  disclose* 
that  its  terms  are  in  accordance  with  the 
title;  that  is,  all  persona  who  bring  or  cause 
to  be  brought  sheep  from  any  other  state  oi 
territory  are  required  to  notify  the  statf 
live  stock  inspector,  and  set  forth  in  bucV 
application  the  number  of  sheep,  the  brand 
locality  from  which  such  sheep  came,  anc 
through  which  they  have  been  driven,  an< 
accompany  such  notice  with  a  grazing  fei 
equal  to  the  sum  of  5  cents  per  head  foi 
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the  total  number  of  slieep  brought  within 
said  state.  Thus  the  terms  of  the  act  are 
made  to  apply  only  to  persons  who  bring 
sheep  into  the  state  from  other  states  and 
territories.  It  will  thus  be  seen  that,  under 
the  provisions  of  this  act,  it  discriminates 
in  favor  of  sheep  produced  within  the  state, 
and  only  requires  the  payment  of  a  grazing 
fee  upon  those  brought  into  the  state. 
Counsel  for  respondent,  however,  contends 
that  the  efTect  of  this  statute  is  to  provide 
for  and  promote  the  health,  safety,  and  well- 
being  of  the  live  stock  of  the  state,  and  that 
this  is  true  by  reason  of  the  fact  that  the 
grazing  foe  thus  provided  for  is  required  to 
be  paid  into  the  state  live-stock  sanitary 
fund,  which  is  the  fund  out  of  which  the  ex- 
penses and  costs  arc  paid  in  the  enforcement 
of  the  laws  of  the  state  regulating  the  sani- 
tary and  healthful  condition  of  the  live 
stock  of  the  state.  It  will  be  observed  from 
an  examination  of  this  statute  that  nothing 
whatever  is  said  with  reference  to  the  in- 
spection of  the  sheep  brouijht  into  the  stato, 
and  upon  which  the  grazing  fee  is  required 
to  be  paid.  No  duty  whntcxcr  is  imposi'd 
upon  tlie  state  veterinary  surgeon  with  ref- 
erence to  an  examination  or  inspection  of 
such  sheep.  No  requirement  is  exacted  that 
the  sheep  shall  be  healthy  before  they  are 
admitted  into  the  state,  or  the  grazing  fee 
accepted.  No  reference  or  provisions  are  to 
be  found  in  the  act  which  in  any  way  indi- 
cate that  the  grazing  fee  required  to  be  paid 
is  for  the  purpose  of  inspecting  the  shee}) 
after  they  arrive  in  the  state,  or  that  the 
charge  is  reasonable  or  for  the  purpose  of 
compensating  the  olVioors  for  any  duty  re- 
quired to  be  performed  by  them  under  any 
of  the  laws  of  the  state. 

We  also  find  that  imder  the  proviRions  of 
§  1186,  Rev.  Codes,  that  "any  peison, 
persons,  company,  corporation,  or  associa- 
tion, or  any  agent  or  employee  of  any  per- 
son, persons,  company,  corporation,  or  as- 
sociation, who  shall  drive  or  herd,  or  cause 
to  be  driven  or  herded,  or  shall  brini^  or 
cause  to  be  brnn^^ht,  into  the  state  of  Idaho 
from  any  other  state,  any  sheep,  shall  im- 
mediately, upon  cros:sing  the  state  line  of 
Idaho,  notify  the  live  stock  inspector  of  the 
county  or  district  where  said  sheep  crossed 
the  state  line,  and,  before  he  shall  proceed 
further  than  2  miles  from  ssiid  state  line 
into  the  state  of  Idaho,  he  shall  make  an 
application  in  writing  to  such  live  stock 
inspector  for  the  inspection  of  said  sheep. 
.  .  ,  Any  inspector  on  receiving  sneli 
notice  shall  at  once  proceed  to  insjH'et  tiie 
sheep  as  set  forth  in  the  ap])lication." 

This  statute  is  clearly  and  purely  an  in- 
spection statute,  which  provides  for  the  in- 
spection of  sheep  brought  into  the  state 
from  any  other  state  or  territory,  and  pie- 
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scribes  the  duties  of  the    person    bringing 
such  slieep  in  and  the  duties  of  the  inspector 
with  reference  to  the  same.     If  the  act  in- 
volved in  this  case  operates  as  an  inspection 
law,   then   we   have  two   provisions   of  tlL> 
statute  which  provide  for  the  inspection  of 
sheep  brought  into  the  state.     I)ut  it  will 
be  observed  that  both  of  thcss  statutes  re- 
late to  sheep  brought  into  the  state  frnn 
another  state,  the  former  requiring  a  graz- 
ing fee  to  be  paid,  and  the  latter  requiring 
that  such  sheep  shall  be  inspected;   and  a 
comparison  of  these  two  statutes,  it  seems 
to  us,  clearly  indicates  that,  in  enacting  the 
statute   providing  for   a  grazing;    fee,    the 
legislature  did  not  intend  it  to  operate  as 
an  inspection  law,  but  as  a  tax,  pure  and 
simple,   levied  upon  sheep  brought  from  a 
foreign  state  into  the  state  of  Idaho,  and 
levied  in  discrimination  against  the   p:od- 
ucts  of  other  states.     The  statute  further 
provides  generally  for  the  inspection  of  live 
stock  in  each  district,  and,  if  the  theory  of 
respondent  be  correct,  sheep  brought  into  the 
state ,  from   another   state   are   required   to 
pay  a  grazing  fee,  and  thereafter  be  subject 
to  both  special  and  general  inspcclion,  under 
the  provisions  of  the  statute.    We  find  that, 
under  the  provisions  of  §  1205  of  the  Re- 
vised   Codes,    "the   boards   of   county   com- 
missioners of  the  several  counties   of  thi< 
state,   at  the  time   of   the   annual    levy  of 
tuxes,  must  levy  a  special  tax  of    ...    3 
mills  on  the  dollar  of  the  assessed  valuation 
of  all  sheep  within  their  respective  counties. 
Such  tax  shall  be  collected  in  the  same  man- 
ner and  at  the  same  time  as  other  taxes,  and 
paid  over  to  the  state  treasurer  at  the  same 
time  that  other  taxes  are  remitted,  to  be 
placed  in,  and  to  constitute  a  fund  to  l»e 
known  as,  the  live-stock  sanitary  fund,  to 
be  used  in  the  payment  of  the  salaries  and 
expenses  of  the  officers  provided  for  in  this 
chapter,  except  the  salary  of  the  state  veter- 
inary surgeon,  which  shall  be  paid  aa  here- 
inbefore  provided."     Under   the   provisions 
of   this   statute,  the   person   bringing  sheep 
within  the  state  prior  to  the  annual  levy, 
and  having  such  sheep  within  the  state  at 
the  time  of  sueh  levy,  is  required  to  paytlie 
tax  thus  provided  for,  to  be  paid  into  and  in 
support  of  the  live-stock  sanitary  fund,  and 
thereby  contributes  to  the   live-stock  sani- 
tary fund  the  same  tax  and  assessments  a.^ 
are  made  against  sheep  produced  within  tlic 
state;  and  under  the  provisions  of  the  act 
involved  in  this  case,  in  addition  thereto,  lie 
is  required  to  pay  the  grazing  fee  of  5  cents 
per  head  to  the  same  fund,  for  the  same  pur- 
poses as  that  for  which  the  spcial  tax  levy 
is  made.    This  grazing  fee,  whether  or  not 
it  be  used  for  the  purpose  of  promoting  the 
health  and  welfare  of  the  stock  within  the 
state,  is  a  fee  that  is  exacted  only  froia 
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those  bringing  sheep  within  the  state  from  , 
another  state,  and  not  based  upon  the  bene- 
fits arising  from  any  duty  performed  by  the 
state  to  tlie  sheep  brought  in,  in  the  way 
of  inspection,  or  services  rendered  in  or 
about  the  cure  of  such  sheep,  or  the  pres- 
ervation of  their  health  and  general  wel- 
fare. 

A  bare  inspection  of  the  statute,  it  seems 
to  us,  clearly  indicates  that  its  provisions 
are   in    the  nature  of  a  tax,  and  not  an  in- 
spection statute,  and  that  it  is  levied  for  the 
purpose    of    discriminating    against    sheep 
brought  within  the  state  from  another  state. 
We    are    unable    to    discover    any    statute 
which  in  any  manner  provides  for  the  pay- 
ment of  the  same  or  a  similar  fee  by  the 
owners  of  sheep  produced  within  the  state, 
'ihe  grazing  fee  thus  provided  for  is  clearly 
in  excess  and  in  addition  to  all  fees,  charges, 
and   assessments  levied  against  sheep  pro- 
duced within  the  state,  and  is  clearly  a  dis- 
crimination and  a  tax,  and  by  reason  of  such 
discrimination  is,  to  that  extent,  a  burden 
upon  interstate  commerce  and  violates  the 
provisions  of  the  Constitution  of  the  Unit- 
ed  States.     The  mere  fact  that    the    fund 
realized  from  such  assessment  goes  into  the 
live-stock   sanitary   fund,  and   is  generally 
used    for   the   purpose    of     preserving    the 
health  and  welfare  of  the  sheep  within  the 
state,  might  be  justified  were  ihe  same  re- 
quirement found   in   the   provisions  of  the 
law  applicable  to  sheep  produced  within  the 
state,  or  if  any  duty  were  imposed  upon  the 
state  live-stock  sanitary  board  in  return  for 
the    levy   of   such  assessment,   but  we  find 
that,  independent  of  this  statute,  full  and 
complete   provisions  are   made   for   the   in- 
spectiim   of  all  sheep  brought    within    thu 
state  and  produced  within  the    state,    and 
that  a  special  levy  is  made  for  the  purpose 
of  raising  a  fund  to  meet  such  expenses,  and 
that  sheep  brought  into  the  state  from  an- 
other state  are  subject  to  these  statutory 
provisions  and  contribute  their  proportion- 
ate share  of  the  special  levy  to  such  sanitary 
fund;  so,  when  the  legislature  attempted  to 
require  the  payment  of  a  grazing  fee  upon 
all  sheep  brought  from  another  state  into 
the  state,  they  thereby  added  a  burden  not 
imposed    upon    property    produced    in    the 
state,  and  to  that  extent  the  act  contra- 
venes the  provisions  of  the  Constitution  of 
the  United  States. 

Under  the  authorities  heretofore  cited,  we 
have  no  doubt  but  that  the  state  has  the 
f)owcr  to  pass  an  inspection  law,  requiring 
that  all  live  stock  brought  into  the  state 
shall  be  inspected,  and  requiring  a  duty  to 
be  paid  for  such  inspection  and  to  carry 
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into  elFect  such  inspection  law,  and  the 
legislature,  having  already  provided  for  the 
in8i)ection  of  the  stock  brought  into  the 
stale,  need  only  have  provided  for  the  fee 
or  duty  to  be  charged  for  such  inspection, 
and,  had  it  been  intended  that  the  act  under 
consideration  should  be  treated  or  construed 
as  an  inspection  law,  the  legislature  no 
doubt  would  have  so  indicated  in  the  act  in- 
volved in  this  case,  and  not  provided  for 
charging  a  grazing  fee  for  all  sheep  brought 
within  the  state  from  other  states  and  terii- 
tories. 

if  the  contention  of  counsel  for  respond- 
ent be  correct,  then  the  legislature  has  done 
indirectly   what   it   could    not    have    done 
directly.    It  is  not  within  the  power  of  the 
legislature  to  violate  a  plain  provision  of 
the   Constitution   by   doing  the  thing   pro- 
hibited in  an  indirect  and  circuitous  man- 
ner.    It  must  at  once  be  conceded  that  the 
legislature  of  the  state  could  not  enact  a 
law  requiring  sheep  brought  within  the  state 
to  pay  a  grazing  fee,  when  no  such  tax  was 
imposed    upon    sheep    produced   within    the 
state;  and,  if  such  legislation  is  prohibited 
by   the    provisions   of   the   Constitution,   it 
cannot  be  enacted  under  the  pretense  and 
name  that  the  fund  realized  therefrom  is  to 
be  paid  into  a  sanitary  fund,  when  a  like 
requirement   is   not  exacted   of   sheep   pro- 
duced within  the  state.     If  the  construction 
is  given  to  this  statute  contended  for  by  re- 
spondent, then  the  title  of  the  act  clearly 
violates  article  3,  §  10,  of  the  Constitution 
of  this  state.    This  section  requires:    **Every 
act  shall  embrace  but  one  subject  and  mat- 
ters   properly    connected    therewith,    which 
subject  shall  be  expressed  in  the  title."   The 
title  to  this  act  does  not  disclose  that  the 
subject  of  the  act  is  the  inspection  of  live 
stock,  or  has  anything  whatever  to  do  with 
the  inspection   of  live  stock  or  the  health 
or  welfare  of  the  live  stock  of  the  state. 
The  title  as  expressed    would    permit   only 
such  legislation  as  relates  to  tiie  payment 
of  a  grazing  license  fee  on  sliec])  entering 
the  state  of  Idaho  from  other   states  and 
territories  and  matters  relating  thereto,  and 
would   not  authorize   the   incorporation    in 
the  act  of  provisions  relating  to  an  entirely 
different  subject. 

We  are,  for  these  reasons,  clearly  of  the 
opinion  that  the  act  involved  in  this  case  is 
unconstitutional  and  void.  The  judgment 
of  the  lower  court  is  reversed,  and  the  trial 
court  directed  to  sustain  the  demurrer. 
Costs  awarded  to  appellant. 

Sullivuii  Ch.  J.,  and  Allslilc,  J.,  concur. 
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available  to  the  assignee,  but  did  not 
exist  in   the   assignor  433 

Effect  of  partial  payment  to  revive  debt 
after  a  discharge  in  bankruptcy  274 

Banks. 

Validity  of  obligation  given  bank  as 
affected  by  concealment  of  illegal 
transactions    from    bank    exarminer 

Dank  deposit  to  credit  of  nonresident  of 
state  as  subject  of  local  property  tax- 
ation 

Is  the  actual  personal  receipt  of  a  de- 
posit by  an  ofilccr  or  employee  of  an 
insolvent  bank  essential  to  his  con- 
viction 1072 

Liability  of  sureties  on  bond  of  bank 
as  depository  of  public  funds  as  af- 
fected by  acquiescence  or  connivance 
of  public  officials  In  misuse  of  the 
funds  805 

Right  of  bank,  in  action  by  holder  for 
proceeds  of  commercial  paper  collect- 
ed by  it,  to  avail  itself  of  defenses 
that  would  have  been  available  in  an 
action  on  the  paper  1008 

Blffamy. 

Judgment  in  civil  action  as  proof  of 
former  marriage  on  trial  for  bigamy     464 

Bllla  and  notes. 

As  to  collection  of,  see  Banks. 

Effect,  under  negotiable  instruments 
law,  of  extension  of  lime  to  principal, 
to  release  one  who,  on  the  face  of  the 
instrument.  Is  primarily  liable,  but 
who  is   in    fact  surety  00 

Effect  of  stipulation  for  attorneys'  fees 
in  mortgage  upon  negotiability  of 
note  secured   thereby  217 

Effect  of  blank  Indorsement  to  impart 
negotiability  to  non-negotiable  instru- 
ment 804 

Bonds. 

As  to  bond  of  executor  or  administra- 
tor, see  ExEcuTons  and  Administra- 
tors. 

Liability  of  sureties  on  bond  of  bank 
as  depository  of  pubic  funds  as  af- 
fected by  acquiescence  or  connivance 
of  public  officials  in  misuse  of  the 
funds  805 

Boondarlea. 

Effect  of  cbnngin?  boundaries  of  school 
district  upon  rights  in  real  property     486 
20  L.R.A.(N.S.) 


Broker. 

Right  of  broker,  to  whom  goods  are  con- 
signed for  sale,  to  maintain  action 
against  a  common  canier  for  damage 
to,   or  loss  of,  goods  during  transit 


437 


Balldlns   and   loan   osaoclatlona. 

Constitutionality  of  statute  exempting 
building  and  loan  associations  from 
general  usury  laws  1135 


Bntldtng-s. 

Remodeling,  reconstructing,  or  augment- 
ing building  as  construction  or  erec- 
tion within  flrc-limit  statute  or  ordi- 
nance 

What  constitutes  repair,  reconstruction, 
alteration,  etc.,  of  building  within 
fire-limit  statute   or  ordinance 

To  whom  is  the  duty  to  keep  office 
building  in  proper  condition,  owing 

Creation  of  easement  of  support  by  sev- 
erance of  tract  of  land 


120 


121 


1213 


3G4 


Carriers. 

Liability  for  injury  to  persons,  not  em- 
ployees, caused  by  defectively  loaded 
car 

Duty    to    accept    as    a    passenger    one 
Ithysicnlly    or   mentally  dlsnblc^d 
Generally 
Sick  persons 
Insane  persons 
Blind   persons 
Intoxicated   persons 

Liability  of  operator  of  scenic  railroad 
or  similar  device  to  passengers 

Duty  and  liability  of  street  railway 
company  to  newsboys  who  board  cars 
to  sell  papers 

Liability  for  injury  to  mail  clerk 

Carrier's  liability  for  injury  to  passen- 
ger through  negligence  of  another 
company  which  it  permits  to  use  its 
tracks 

Liability  to  passenger  on  account  of 
unsanitary  condition  of  car 

Liability  to  passenger  who  falls  over 
fender 

Duty  and  liability  of  street  railway 
company  to  passenger  attempting  to 
enter  or  leave  car  on  wrong  side 

Right  to  forbid  solicitation  of  patron- 
age at  railway  station 

May  railroad  companies  be  required  to 
establish  or  maintain  a  station  that 
will  not  pay  expenses 

Constitutionality  of  statute  fixing  min- 
imum rate  of  speed  at  which  carrier 
may  transport  special  kinds  of  freight 

Exclusiveness  of  statutory  remedy  for 
failure  to  furnish  cars 

Loss  of  profits  because  of  Inability  of 
shipper  to  fulfil  contract  for  sale 
of  goods  as  element  of  damages  for 
carrier's  breach  of  contract  to  furnish 
cars 

Absence  of  consignee,  lack  of  address, 
or  other  similar  circumstances,  as 
excusing  performance  of  carrier"? 
duty  to  give  notice 


204 

171 
171 
172 
172 
172 
173 

1054 


105S 


08T 
263 
40ii 

1217 
483 

444 

1018 

851 


1191 


572 
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Liability  of  carrier  for  damage  to  or 
loss  of  live  stock  by  contagious  dis- 
ease contracted  during  transit  712 

Right  of  carrier  to  grant  rebate  or  al- 
lowance to  shipper  for  use  of  latter's 
tracks  051 

Right  of  agent,  factor,  broker,  or  com- 
mission merchant  to  whom  goods  are 
consigned  for  sale,  to  maintain  action 
against  a  common  carrier  for  damage 
to  or  loss  of  goods  during  transit  437 

Chattel  ntortgragre. 

May  mortgage  for  an  actual  contempo- 
raneous loan  be  set  aside  as  fraudu- 
lent against  creditors  10G8 

Priority  as  between  a  chattel  mortgagee 
who  surrenders  mortgage  and  ucccpls 
new  form  of  security  on  same  prop- 
erty, and  an  interTenlng  lienor  400 

Commerce. 

State  legislation  for  protection  of 
health  of  live  stock,  as  interference 
with  interstate  commerce  270 

Commission  mereliant. 

See   Bbokebs. 

Commmitty 

Sec   Husband  and  Wifb. 

Concealment. 

Of  evidence  as  ground  for  relief  against 
Judgment  536 

Conditional  sale. 

Sec  Sale. 

Conflict  of  lairs. 

As  to   capacity*  of  married  women   to 

contract  764 

Law  governing  validity  of  marrloge  170 

Enforcement  of  personal  contract  of 
married  womnu  cnpable  of  con- 
tracting acordlng  to  the  law  of 
another  state  or  country  where 
the  contract  was   made  774 

Public  policy  of  forum  775 

Remedy  776 

Jurisdiction  of  action  at  law  for  dam- 
ages for  bi-each  of  contrnct,  or 
for  tort  concerning  real  property 
in  another  Kinte  or  country  028 

Action  for  breach  of  contract  028 

Action  based  on  tort  against  real 
property  033 

The   general    rule  033 

Trenpass  qnarc  claiisum  frajit     035 
Actions  for  Indirect  or  conse- 
quential   damages  030 
Effect  upon  rule  of  abrogation 

of  local   venues  038 

The   rule    repudiated  0.')8 

Exceiilions  to  rtile  030 

Action   for  conversion  of  tlm- 
l)er  crops,  buildings,  etc.  040 

Enforcenbility,  In  Federal  court,  or 
court  of  another  state,  of  a  contract 
made  by  a  foreign  corporation  which 
had  not  compiled  with  the  conditions 
of  doln?  business  within  the  state  009 
20  L.K.A.(N.S.) 


Constitutional  lair. 

As   to   Interstate   commerce,    sec   Com- 

MKBCB. 

What  discrimination  as  to  persons  is 
permissible  In  flsh  and  game  laws         704 

Constitutionality  of  statute  fixing  min- 
imum rate  of  speed  at  which  carrier 
may  transport  special  kinds  of  freight  1018 

Right  to  forbid  solicitation  of  patronage 
at  railway  station  483 

Constitutionality  of  provision  for  test- 
ing election  of  city  officer  before  city 
council   or   other  munlcpial  body  210 

Applicability  to  nonconstltutional  officer 
of  constitutional  provision  against  in- 
crease of  salary  of  officer  during  term     280 

Power  to  regulate  the  location  or  con- 
dition of  bakeries  842 

Constitutionality  of  legislative  limita- 
tion of  hours  of  labor  242 

Constitutionality  of  statutes  exempting 
building  and  loan  associations  from 
general  usury  laws  1135 

Constitutional  i)owcr  to  prohibit  or  reg- 
ulate sale  of  non Intoxicating  alco- 
holic liquor  872 

Power  to  prohibit  keeping  of  intoxicat- 
ing liquor  irrespective  of  any  Inten- 
tion to  sell  it  in  violation  of  law  304 

Validity  of  municipal  ordinance  decU  - 
ing  that  all  or  certain  classes  of  of- 
fenses denounced  by  law  of  state 
shall  be  offenses  also  under  the  ordi- 
nance 403 


Contaarlons  disease. 

Liability  of  carrier  for  damage  to,  or 
loss  of,  live  stock  by  contagious  dia- 
ease  contracted  during  transit  712 


Contracts. 

As   to   monopoly,    see   Monopolt. 
Moral    obligation   as   consideration   for 

tiw  express  promise  520 

Moral  obligation  unconnected  with 
material  or  pecuniary  benefit  to 
promisor  520 

Moral  obligation  arising  from  n 
former  legal  liability  no  longer 
enforceable  522 

Promise  supplementary  to  one  le- 
gally enforceable  523 
Moral   obligation   arising  from   re- 
ceipt of  material  or  financial 
benefit,    without    any    origi- 
nal legal   liability                         524 
When    original    contract   void 

under  statute  of  frauds  524 

Where  promisor  received  mate- 
rial or  pecuniary  benefit 
without  any  antecedent 
promise  520 

Validity  of  contract  restraining  practice 
of  one's  profession  after  expiration 
of  term  of  service   with  another  061 

Right  to  recover  on  quantum  meruit  for 
services  performed  or  material  fur- 
nished under  express  contract  invalid 
because  the  minds  of  the  parties  did 
not  meet  as  to  the  terms  thereof  £10 
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Convention  hall. 

Power  of  municipality  to  construct  as- 
sembly, coDvcntioD,  exbibitioD,  or 
amusement   ball  425 

Conversion. 

See  Tboveb. 

Corporntlons. 

Quulllled  privilege  of  commnnlcnllon 
between  members  of  association  or 
private  corporation  1080 

Criminal  prosecution  of  corporation  for 
acts  or  omissions  wbile  in  bands  of 
receiver  TIO 

What  unsecured  claims  are  covered  by 
the  express  assumption  by  one 
corporation  of  the  indebtedness 
of  another,  upon  consolidation, 
merger,  or  absorption  1101 

LIsbility  for  torts  1101 

Liability  for  contract  debts  1102 

Liens  1104 

Liability  of  directors  for  corporate 
debts  where  they  sell  the  entire  corpo- 
rate property  and  distribute  the  pro- 
ceeds 267 
Right  of  stockholder  to  annul  agree- 
ment on  ground  that  it  tends  to  cre- 
aife  a  monopoly  14S 
Enfo'-ceablllty  in  Federal  court,  or  court 
of  another  state,  of  a  contract  made 
by  a  foreign  corporation  which  had 
not  complied  with  the  conditions  of 
doing  business  within  the  state             099 

Corroboration. 

May  the  corroboration  of  prosecutrix 
necessary  to  conviction  of  rape  be 
supplied  by  her  own  complaints  out 
of  court  1149 

Courts. 

See  also  Removal  of  Causes. 

Jurisdiction  of  action  at  law  for  dam- 
ages for  breach  of  contract,  or  for 
tort,  concerning  real  property  in  an- 
other state  or  country  028 

Covenants  and  conditions. 

Will  a  covenant  of  general  warranty 
sustain  an  action  by  remote  grantee 
evicted  under  an  encumbrance,  where 
the  deed  also  contains  covenants 
against  encumbrances  not  running 
with  the  land  1004 

Criminal  lair. 

As  to  indictment,  see  Indictment. 

For  particular  crimes,  see  Bancs; 
Homicide.  ' 

Admissibility,  in  a  criminal  prosecution, 
of  a  Judgment  rendered  in  a  civil  ac- 
tion 461 

Criminal  prosecution  of  corporation  for 
acts  or  omissions  while  in  hands  of 
receiver  710 

Validity  of  municipal  ordinance  declar- 
ing that  all  or  certain  classes  of  of- 
fenses denounced  by  law  of  state  shall 
be  offenses  also  under  the  ordinance     498 

Effect  of  escape  on  appeal  from  con- 
Tlctloo  821 

26  L.R  A.(NA5 


Cross   bill. 

Use  of  cross  bill  or  cross  complaint 
to  bring  in  new  parties  127 

Damages. 

Measure  of  damages  for  right  of  way 

for   telegraph   or   telephone   line    189 

When  private  property  Is  taken  189 

Lines   in   street   or   highway  189 

Lines  on  railway  right  of  waj         191 

Value  of  land  191 

Decreased    value    for    railway 

purposes  191 

Nominal  damages  192 

Possible  future  use  of  rl^t  of 

way  193 

Cost  of  constructing  and  clear- 
ing right  of  way  193 
Rental    value   for   other   lines     195 
Value  of  use  to  telegraph  com- 
pany 195 
Miscellaneous                                    195 
Loss  of  profits  because  of  inability  of 
shipper  to  fulfil  contract  for  sale  of 
goods  as  element  of  damages  for  car- 
rier's breach  of  contract  to   furnish 
cars                                                             1101 

Death. 

As  to  liability  for,  under  accident  poli- 
cy,   see   INSUBANCE. 

Time  of  death  of  one  presumed  to  be 
dead  after  seven  years'  absence  294 

Necessity  of  pleading  limitation  as  bar 
to  statutory  action  for  1221 

Deeds. 

As    to    covenants    and    conditions,    see 
Covenants  and  Conditions. 

• 
Demurrer. 
See    PLEADIMa 

Dcposltorr* 

Liability  of  sureties  on  bond  of  bank  as 
depository  of  public  funds  as  affected 
by  acquiescence  or  connivance  of  pub- 
lic officials  in  misuse  of  the  funds         865 

Depnty. 

Implied  power  of  municipality  to  create 
office  of  deputy  or  assistant  to  incum- 
bent of  an  office  expressly  authorized    660 


Descent  and  distribution. 

Among  kindred  of  the  half  blood 


603 


Dismissal  and  discontlnnanee. 

Jnrisdiction  of  court  to  enter  final 
judgment  upon  dismissal  or  nonsuit    014 

Divorce* 

Duty  of  court.  In  absence  of  objection 
by  defendant,  to  dismiss  suit  for  di- 
vorce because  not  brought  within  tlte 
time  allowed  by  statute  after  cause 
given  4M 

Bight  to  temporary  alimony  oc  annul- 
ment of  marriage  SO0 
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Judgment  In  civil  action  ns  evideoce. 
In  a  criminal  prosecution,  to  prove  di- 
vorce obtained  before  alleged  biga- 
mous  marriage 

Decree  against  plaintiff  in  suit  for  di- 
vorce as  bar  to  subsequent  divorcs 
action 

Doirer* 

Estoppel  of  wife  living  apart  from  hus- 
band to  claim  dower  as  against  pur- 
chaser  Ignorant  of   relationship 

Effect  of  bankruptcy  on  dower  rights  of 
bankrupt's  wife 

Drains  and   seireirs. 

Property  liable  for  assessment  for  con- 
struction of  drains  or  sowers 

Effect  of  severance  of  tract  of  land  to 
create  easement  between  separate 
parcels  in  respect  to  drainage 

DrnflTS* 

See  Phabmact. 

Eaitenients. 

Easements  created  by  severance  of  tract 
of  land  with  apparent  l)eneflt  ex- 
isting 
Scope 

The  general  rule 
Statement  of 
Foundation  principle 
Theory 
Application 

To  Implied  grants 
To   implied   reservations 
Requisites 

Enumeration 
Unity  and  severance 
Apparent  and  obvious 
Continuous 
Necessary 
Incidents 

Effect  of  reunion  of  title 
Order  of  transfer  as  affecting 

onsemcnts 
Mode  and  extent  yti  enjoyment 

of  casement 
Method  of   transfer  as  affect- 
ing 
Alienation    by    devolution 
and  division  In  case  of 
death 
Severance    by    partition 
Sale  under  execution 
Transfer  under  mortgage 
Application  of  rules   to  easements 
of  way  or  passage 
Easement  of  way  as  an  appur- 
tenance 
Acquisition  by  use  and  sever- 
ance 
The   general    rule 
The    rule    that    the   ease- 
ment  of   way    must   be 
necessary 
Bule  where   parcel   Is   cut  off 
from    public    way 
Implied    grant 
Implied  reservation 
20  L.R^.(N.S.) 


465 


677 


575 

1180 


073 


301 


315 
315 
816 
316 
317 
318 
318 
318 
321 
324 
324 
325 
326 
331 
333 
336 
336 

337 

338 

340 


340 
342 
343 
343 

344 

344 

346 
346 


349 


Application  of  rules  to  easements 
in  waters  and  water  courses 
Natural  water  courses 
Artificial    water    courses    and 

conduits 
Mills,   dams,    races 
Application   of  rules   to  easements 

of  drainage 
Application  of  rules  to  easements 
of  support  of  land  and  build- 
ings 
Land 
Buildings 

Generally 

Severance  of  single  build- 
ings 
Party    walls 
Encroachments 
Application  of   rules  to  easements 
of  light  and  air 
The  English   rule 
The    Canadian    rule 
Rule   of   the   American   states 
Generally 
Application   in   particular 

cases 
Exceptions 
Conclusion 


ISJectnient. 

Effect  of  judgment  in  ejectment  against 
the  tenant  upon  a  inndlord  not 
a  party,  or  vice  versa 

Effect  of  landlord's  participation  in 
defense 

Effect  of  statutory  provisions  per- 
mitting landlord  to  be  made  a 
party 

Effect  upon  the  tenant  of  Judgment 
against  landlord 

Elections. 

Provision   for   testing  election   of   city 
oflScer  before  city  council  or  oth- 
er  municipal    body    as   exclusive 
of   remedies   in   the  courts 
Quo    warranto 

Decision  of  council  as  res  fntli- 

cata 
Constitutionality   of   provision 
Mandamus 

Other  remedies  in  the  court 
Effect  of  making  council  "final"  or 
"sole"  Judge 
What  objects  or  purposes  may  be  com- 
bined  In  a   single   question   sub- 
mitted to  the  voters  of  a  munici- 
pality 
Municipal  improvements 
Aid  to  railroads 

Refunding  different  Issues  of  bonds 
Combining  Issuance  of  bonds  with 

public  improvements 
"Purchase"  and  "erection" 
Charter  amendments 


356 
356 

356 
359 

301 


364 
364 
364 
304 

365 
366 
367 

369 
360 
370 
371 
371 

372 
373 
375 


505 
597 

598 
598 


207 
208 

209 
210 
211 
212 

212 


6G5 
6G6 
660 
671 

671 
671 
673 


352     electricity. 

352         Injury    to    lineman    through 
855  pole  or  Its  appurtenances 

78 


defect    In 


509 


1234 
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Eminent   iloinaln. 

Measure  of  danoiagos   hi,  ncc  Damagrs. 

Liability  of  railroad  company  to  abut- 
ting owner  for  damages  from  ciiangc 
of  grade  of  highway  necessary  to 
carry  it  across  tracks  226 

Kqaltable   conversion. 

Allowing  period  for  conversion  of  prop- 
erty as  violation  of  rule  against  per- 
petuities or  suspension  of  power  of 
alienation  724 

Fqralty. 

Right  of  party  to  antenuptial  marriage 
settlement  who  is  in  default  to  en- 
force covenants  of  other  party  808 

Eacaiie. 

Effect   of,    on   appeal   from   conviction     021 

Bstoppel. 

Of  wife  living  apart  from  husband  to 
claim  homestead  or  dower  as  against 
purchaser  ignorant  of  the  relation- 
ship C76 


Evidence. 

Time  of  death  of  one   presumed  to  be 
dead  after  seven  years'  absence,  un- 
heard of 
Admi8sil)ility  of  declarations  against  ti- 
tle by  former  own«r  as  against  those 
claiming   under   him,   as   affected    by 
fact    that    declarant    Is    living    and 
available  as  witness 
Admissibility  in  a  criminal  prosecution 
of    a    judgment    rendered    In    a 
civil   action 
In  general 

As  proof  of  Insanity 
As    proof   of   former    marriage   on 

trial  for  bigamy 
To    prove   divorce   obtained   before 

alleged  bigamous  marriage 
On  trial  for  perjury 
Admissibility   of    evidence   of    prior   or 
subsequent    acts    of    intercourse    be- 
tween the  parties  in  prosecution  for 
incest 
May    the    corroboration    of    prosecutrix 
necessary    to    conviction    of    rape   be 
supplied  by  her  own  complaints  out 
of  court 


204 


814 


461 
461 
463 

464 

465 
465 


466 
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Execntlon. 

Effect  of  sale  under  execution  of  part 
of  tract  of  land  to  create  easement 

Ezecntom    nnd    admlnistratorB. 

Illght  of  executor  to  allowance  for  at- 
torneys' fees  for  services  in  attempt 
to  establish  or  resist  attack  upon  will 
Right  of  ward  to  file  claim  against  es- 
tate of  guardian  after  termination  of 
guardianship,  but  before  settlement  of 
account 
Effect  of  appointment  of  debtor  as  ex- 
ecutor  or    administrator    to   dis- 
charge debt,  or  charge  personal 
reprosontatlvo    nnd    his    sureties 
Common-law  rule 
6  L.R.A.(N.S.) 


343 


767 


708 


Rule  as  to  release  in  United  States    41? 

Debt  as  asset  413 

Firm  or  partnership  debts  as  as- 
sets 414 

Debt  considered  as  money  in  hand    414 

Statutes  making  debt  money  in 
hand 

Effect  of  appointment  on  interest 
on  debt 

Effect  of  appointment  to  discharge 
lien  securing  debt 

Liability  where  rcprescutative  in- 
solvent 

Miscellaneous 


41o 
416 
410 


417 
420 


411 
411 


Etzemptlont 

From  taxation,  see  Taxes. 

Of  life  insurance  by  state  law  as  af- 
fecting its  character  as  assets  in 
bankruptcy  451 

Ezhlbltlons. 

See    AifUSEBiENTS. 

Factor. 

See  Bbokbs. 

Firearms. 

See  Negligenca 

Fire  limits. 

See  BuiLDiMQS. 

Forfcery. 

Fraudulently  procuring  genuine  signa- 
ture as  forgery  138 

Frand. 

Concealment  of  evidence  as  ground  for 
relief  against  Judgment  536 

Validity  of  obligation  given  bank  as  af- 
fected by  concealment  of  illegal 
transactions  from  bank  examiner  rit3 

Remedy  of  one  who  falls  to  record  a 
deed,  against  his  grantor  who  subse- 
quently conveys  to  an  innocent  tliiixl 
person 

Frandnlent  convc^-nncea. 

As  to  sufficiency  of  selection  or  dcs!;*- 
natlon  of  goods  sold  out  of  a  larger 
lot,  see  Sale. 
May  a  mortgage  for  an  actual  con- 
temporaneous loan  be  set  aside  as 
fraudulent  ns  against  creditors  106S 

May  creditor  of  fraudulent  vendor, 
without  Hen,  maintain  an  ac- 
tion ex  delicto  or  e«  cort  tract u 
against  a  fraudulent  vendee  who 
has  converted  1o  his  own  use  or 
disposed  of  the  property  fraudu- 
lently transferred  54r» 
Actions  ex  contractu  546 
Actions  ex  delicto                                 546 

Game  la^iva. 

What  discrimination  as  to  persons  l^ 
permissible  in  fish  and  game  laws         794 


2S4 
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780 
781) 
789 
791 
791 

793 

793 


Gnu. 

Bight    of    munlcMpnllty,    In    absence   ot 
.   contract,  to  rostrnin  natural  gaa  com- 
pan3'  from  discoiitlnuing  the  business 
of  supplying  gas  92 

Geosrraiiliicnl  name. 

Right  to  protection  in  use  of,  as  trade- 
name,  etc.  73 

Gnarillan  nd  litem* 

See  Infants. 

Gnnrillan' and  Tvnrd. 

Right  of  ward  to  maintain  assumpsit 
against  guardian  after  termination  of 
guardianship,  but  before  settlement 
of  account  7S9 

Right   of   ward    to   maintain   action    at 
law  agulnst  guardian  for  guard- 
iiiiixhiii  fun(]R,  after  termination 
of  gnardirnshlp.  but  before  set- 
tlement  of  account 
Common-law  action  of  account 
APSumpKlt 
Trover 

Actions  at  law  In  general 
Right   to  flle  claim  against  estate 

of  guardian 
I'roperty  received  after  termination 
of  guardianship 

llnlf  Mcod. 

See  Descknt  and  Distribution. 

Ileal  til. 

Carrier's  liability  to  passenger  on  ac- 
count of  unsanitary  condition  of  car     263 

If  InrlnTays 

As  to   use  of  automobiles  on,  see   An- 

TOMOBII.KH. 

Measure  of  damages  for  right  of  way 
for  telegraph  <Jr  telephone  line  in 
street   or   highway  189 

Liability  of  railroad  company  to  abut- 
ting owner  for  damages  from  ehanp:e 
of  grad<*  of,  necessary  to  carry  it 
across  tracks  22G 

Holofcrapli. 

See  Wills. 

ITomeHtead. 

Estoppel  of  wife  living  apart  from  hus- 
band to  claim  honu^stead  or  dower 
as  against  purchaser  Ignorant  of  the 
relationship  575 

Homicide. 

Right  of  self-defnnse  by  one  who  Is  pur- 
sued and  assaulted  after  leaving 
premises  w^hlch  he  had  entered  for  an 
unlawful  purpose  G21 

nnsliand    and   fvlfe. 

As  to  divorce,   see  Divortb. 
As  to  marriage,  see  MAiiuiAnB. 
Conflict    of    laws    as    to    capacity    of 
married   women    to   contract  7C4 

£0  L.R.A.(N,S.) 


Enforcement  of  personal  contract  of 
married  woman  capable  of  contract- 
ing according  to  law  of  another  state 
or  country  where  contract  was  made     774 

Gift  to  one  spouse  by  the  parent  of  the 
other  as  advancement  or  ademption  1050 

Estoppel  of  wife  living  apart  from 
husband,  to  claim  hometUead  or  dow- 
er as  against  purchaser  ignorant  of 
the   relationship  •  575 

Applicability  of  the  community  property 
laws  of  the  8tat«»  to  real  property 
acquired  from  the  Federal  govern- 
ment 1117 

Effect  of  Investmen't  by  husband  in  his 
own  name  of  wife's  separate  proper- 
ty in  real  estate,  to  create  trust  in 
her  favor  '  IGl 

Right  of  party  to  antenuptial  marriage 
settlement  who  Is  in  default  to  en- 
force covenants  to  be  performed  by 
the  other  party  858 

Incent. 

Admissibility  of  evidence  of  prior  or 
subsequent  acts  of  Intercourse  he- 
tween  the  parties  in  a  prosecution 
for  incest  -406 


Incompetent  persons. 

Judgment  rendered  in  a  civil  action  as 
evidence  of  insanity  in  criminal  pros- 
ecution 
Necessity   and   sufllcieucy   of  notice   to 
the  alleged  lunatic  of  lunacy  pro- 
ceeding 
In  general 
Sufficiency 
Waiver 
Collateral  attack 


461 


232 
232 
235 
230 
237 


Indictment. 

Necessity    that  indictment   or   Informa- 
tion   show    on    its    face    that    prose- 
cution is  carried  on  in  the  name  and 
by  the  authority  of  the  state 
Ni  cesslty,   mode,   and   record   of  bring- 
ing  Indictment    Into   open    court 
Necessity      that      Indictment      be 

brought  into  open  court 
Indorsement    by    clerk    as    "filed" 
as   proof   that   It    was    returned 
Presence  of  the  grand  jury 
Necessity  that  return  be  made  by 

foreman 
Presumptions   as   to   regularity   of 

proceedings 
Necessity  that  record  show  the  re- 
turn  Into   open   court 
Illusti  itlons     of    a    sufficient 

record 
Alabama  cases 
Amendment  to  the  record 
Waiver 
Miscellaneous  cases 


1034 

083 

083 

083 
084 

084 

684 

085 

680 
087 
088 
088 
089 


Infants. 

Effect  of  fact  that  guardian  ad  Utcm, 
appointed  In  proceedings  for  the  sale 
of  Infant's  land,  was  interested  in 
the    purchase  558 
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Injunction. 

Right  of  municipality,  in  absence  of 
contract,  to  restrain  natural  gas  com- 
pany from  discontinuing  business  of 
supplying  gas  02 

Iniianity. 

See  Incompetent  Pebsonb. 

Insnirance. 

Life   insurance   as   assets   of  bankrupt     451 
Liability     under     accident     policy     for 
death   or   injury   caused   by    medical 
treatment  1004 

Effect  of  failure  to  pay  periodical  prem- 
ium on  policy  of  life  insurance  to 
terminate  the  same,  in  the  absence  of 
a  provision   for  forfeiture  747 

Interstate    commerce* 

See    COMMEBCE. 


Intozlcatlnar    llqnor. 

Power  to  prohibit  the  keeping  of  in- 
toxicating liquor,  Irrespective  of  any 
intention  to  sell  it  in  violation  of 
law 

Bight  of  private  citizen  to  destroy  li- 
quor illegally  kept  for  sale 

Constitutional  power  to  prohibit  or  reg- 
ulate sale  of  nonlntoxlcatlng  alco- 
holic liquor 

Power  of  municipality  to  regulate  the 
sale  of  nonlntoxlcatlng  alcoholic  bev- 
erages 

Do  statutes  forbidding  the  sale  of  a 
certain  class  or  classes  of  liquor  in- 
clude nonlntoxlcatlng  liquor 

Intoxication. 

Duty  of  carrier  to  accept  intoxicated 
person  as  passenger 


304 


906 


872 


800 


805 


171 


Jndorment. 

Jurisdiction    of    court    to    enter    final 
judgment    upon    dismissal     or    non- 
suit 014 
Collateral  attack  on  lunacy  proceedings 

for  lack  of  notice  to  alleged  lunatic     23^ 
Is    remedy    of    party    to    open    a    de- 
fault Judgment  available  to  his 
privies  1003 

Default    based    upon    constructive 

service  of  process  1063 

Default  based  upon  personal  serv- 
ice 1066 
Admissibility,   in   criminal    prosecution, 
of    Judgment    rendered    in    civil    ac- 
tion 461 
Decree  against  plaintiff  in  suit  for  di- 
vorce  as   bar   to  subsequent  di- 
vorce action  577 
Action   based   on   same   grounds         677 
Action  based   upon   grounds   exist- 
ing at  the  time  of,  but  not  the 
subject  of,  a  prior  action  578 
Action  based  on  acts  subsequent  to 
first  Judgment                                       579 
Concealment  of  evidence  as  ground  for 
relief  against  Judgment                              636 
80  L,R.A.(N,S,) 


I  Judicial  sale. 

Effect  of  sale  under  execution  of  part 
of  tract  of  land  to  create  easement    343 

Landlord   and   tenant. 

Effect  of  Judgment  in  ejectment  against 
tenant  upon  a  landlord  not  a  iiar- 
ty,  or  vice  versa  595 

When  instrument  creating  right  In  min- 
erals in  land  is  to  be  regarded  as 
a  lease  as  distinguished  from  a  license    614 

Libel  and  slander. 

Qualified  privilege  of  communication  be- 
tween members  of  an  association  or 
of  a  private  corporation  1080 

License. 

When  instrument  creating  right  In  min- 
erals in  land  is  to  be  regarded  as 
a  lease,  as  distinguished  from  a  li- 
cense *  614 

LIfipht. 

Right  of  lighting  company  whose  rates 
are  fixed  by  public  authority  to  es- 
tablish a  minimum  charge  1100 

Creation  of  easement  in  respect  to,  by 
severance  of  tract  of  land  369 


Limitation  of  actions. 

Duty  of  court,  in  absence  of  objection 
by  defendant,  to  dismiss  suit  for  di- 
vorce because  not  brought  within 
time  allowed  by  statute  after  cause 
given 

Necessity  of  pleading  limitation  as  a 
bar  to  statutory  action  for  death 

Applicability  of  statute  of  limitations 
governing  actions  for  trespass,  to  ac- 
tions for  damages  to  real  property 

Effect  of  mortgagor's  absence  from  the 
state  to  toll  the  statute  of  limita- 
tions as  against  foreclosure  proceed- 
ings against  his  grantee 


400 


1221 


1047 


Live  stock. 

Pollution  of  water  course  by 

Lost    TVllls. 

See  Wills. 

Lnnacy. 

As  to  lunacy  proceedings,  see  Incompb- 

TBNT    PEBSONS. 

Mall  clerk. 

Liability  of  carrier  for  Injury  to 


808 


222 


lOoS 


Mandamus. 

Provision  for  testing  election  of  city 
officer  before  city  council  or  other  mu- 
nicipal body  as  exclusive  of  man- 
damus -^^ 


Marrlaare. 

Ijbw  governing  validity  of  marriage 
Right  to  temporary  alimony  on  innnl- 
ment  of  marriage 

Married    -women. 

8ee  Husband  and  Wuk, 


179 
500 
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Master  and  servant. 

^  to  liability  of  owner  of  antomoblle 
for  negligence  of  chauffeur,  see  Au- 
tomobiles. 
Constitutionality   of  legislatlYe   limltap 

tion  of  hours  of  labor  242 

Right  of  Jury  to  pass  on  questions  of 
negligence  in  use  of  switch  of  a  par? 
tlcular  type  or  constmctlon  000 

Injury   to    lineman    through   defect   in 

pole   or   its   appurtenances  500 

Is  the  duty  of  the  master  to  instruct 

or  warn  servants  delegable  024 

Introduction  624 

Impending  dangers  626 

General     statements     of     the 

rule  026 

Of  machinery,  tools,  and  appli- 
ances 629 
Of  the  working  place  and  per- 
ilous   operations  688 
Of  new  and  extraordinary  per* 
lis  687 
Transitory   and  recurring  danger!    639 
In  general                                        639 
Of  blasting  and  attendant  per- 
ils                                              640 
Of  hoisting  and  loading            "642 
Of   falling   things                            645 
Of  the  starting  of  machinery      647 
Of  external  dangers  648 
Transitory   and   nonrecurring  dan- 
gers                                                      649 


Mechanics'  liens. 

Effect  of  bankruptcy  of  contractor  on 
right  of   laborer  or   materialman   to 
enforce  mechanics*  lien  against  prop- 
erty improved  409 
Extent    of    land    to    which    mechanics* 

lien  will  attach  831 

Statutes    giving   lien    on    *'lot*'    or 

"tract"  830 

Statute  expressly  giving  lien  on 
land  necessary  for  use  of  im- 
provement 838 


Mines  and   minerals* 

When  Instrument  creating  right  in 
minerals  in  land  is  to  be  regarded  as 
a  lease,  as  distinguished  from  a  li- 
cense 614 


MlMtake. 

Right  to  reinstatement  of  mortgage  re- 
leased or  discharged  by  mistake  816 

Rtwnopoly. 

As  to  contract  not  to  engage  In  profes- 
sion, see  COXTBACTS. 
May  a  person  not  a  party  to  an  agree- 
ment, who  is  injured  thereby  In 
his  business,  assail  the  validity 
thereof,  on  the  ground  that  it 
tends  to  create  or  promote  a 
monopoly  148 

At  common  law  140 

Under  statutes  ir»2 

Stockholders  of  corporations  153 

26  L.ILA.(N.S.) 


Moral  obllgratlon. 

As  consideration  for  an  express  prom- 
ise 624 

MortgTAflr^* 

Effect  of  transfer  under  mortgage  of 
part  of  tract  to  create  casement  343 

Effect  of  stipulation  for  attorneys'  fees 
in  mortgage  upon  negotiability  of 
note  secured  thereby  217 

Right  to  reinstatement  of  mortgage  re- 
leased or  discharged  by  mistake  816 

Effect  of  mortgagor's  absence  from 
state  to  toll  statute  of  limitations 
as  against  foreclosure  proceedings 
against  bis  grantee  808 

May  mortgage  for  an  actual  contem- 
poraneous loan  be  set  aside  as  fraud- 
ulent  agAInst  creditors  1068 

Municipal  corporations* 

As  to  manner  of  testing  election  of 
city  officer,  see  Elections. 

Right  of  municipality,  in  absence  of  con- 
tracts, to  restrain  a  natural  gas 
company  from  discontinuing  the  busi- 
ness 92 

Power  of  municipality  to  construct  as- 
sembly, convention,  exhibition,  or 
amusement  hall  425 

Right  of  state  or  municipality  to  for- 
bid solicitation  of  patronage  at  rail- 
way stations  488 

Validity  of  municipal  ordinance  de- 
claring that  all  or  certain  classes  of 
offenses  denounced  by  the  law  of  the 
state  shall  be  offenses  under  the  ordi- 
nance 408 

Implied  power  of  municipal  corporation 
to  create  the  office  of  deputy  or  assist- 
ant to  an  incumbent  of  an  office 
which   is  expressly  authorized  660 

Power  of  municipality  to  regtilate  the 
sale  of  nonintoxicating  alcoholic  bev- 
erages 800 

What  objects  or  purposes  may  be  com- 
bined in  a  single  question  submit- 
ted to  voters  of  a  municipality  665 

Liability  of  municipality  for  confining 
flood  water  within  banks  of  stream  to 
injury  of  riparian  owners  199 

Name. 

Effect  upon  common-law  right  to  change 
one*s  name  of  statutes  providing 
for  such  change  by  Judicial  proceed- 
ings 1167 

Natural  aras. 

See  Gas. 

Neffllffence. 

To  whom  is  the  duty  to  keep  office 
building  in  proper  condition,  owing       1218 

Civil  liability  for  negligent  discharge 
of  firearms  134 

Liability  of  railroad  company  for  in- 
Jury  to  persons,  not  employees, 
caused  by  defectively  loaded  car  204 

Of  child  in  running  in  front  of  auto- 
mobile 42G 
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eight  of  Jury  to  pass  on  question  of  neg- 
ligence in  ase  of  switch  of  a  par- 
ticular   type   jr   construction  GOO 

Duty  and  liability  of  street  railway 
company  to  newsboys  who  board  cars 
to  sell   papers  2C5 

Noimalt. 

See  Trial. 

Notice. 

As  to  carrier's  duty  to  give,  see  Cab- 

RIRR8. 

Nocesshy  and  sufficiency  of  notice  to  al- 
leged lunatic,  of  lunacy  proceedings     232 

oncers. 

As  to  manner  of  testing  election  of 
city  officers,  see  Municipal  Corpora- 
tions. 

Implied  power  of  municipality  to  cre- 
ate office  of  deputy  or  assistant  to 
Incumbent  of  an  office  expressly  au- 
thorized 600 

Applicability  to  nonconstitutlonal  offi- 
cer of  conslitullonal  provision  ngninst 
Increase  of  salary  of  officer  during 
his  term  of  office  280 

May  officer  make  a  prospective  appoint- 
ment the  term  of  which  cannot  begin 
until  after  his  own  term  has  expired    514 

Parties. 

See  also  Covenants  and  Conditions  ; 
Trover. 

Use  of  cross  bill  or  cross  complaint  to 
bring  in  new  parties  127 

Right  of  agent,  factor,  broker,  or  com- 
mission merchant,  to  whom  goods  arc 
consigned  for  sale,  to  maintain  ac- 
tion against  a  common  carrier  for 
damage  to,  or  loss  of,  goods  during 
transit 

Effect  of  Judgment  in  ejectment  against 
tenant  upon  landlord  not  a  party,  or 
vice  versa 

May  one,  not  a  party  to  an  agree- 
ment, injured  thereby  in  his  business, 
assail  the  validity  thereof  on  the 
ground  that  it  tends  to  create  or 
promote  a   monopoly  148 

night  to  Join  agent  and  undisclosed 
principal  as  defendants  In  the  same 
action  743 

Partition. 

Effect  of  partition  to  create  easement 
as  between  separate   parcels  342 

Party  frail. 

Creation  of  eanement  by  severance  of 
tract  of  land  366 

Patriotic  society. 

Exemption  of  property  of,  from  taxa- 
tion 707 

Payment. 

Effect  of  partial  payment  to  revive  debt 
after    a    discharge    in   bankruptcy  274 

26  L.R.A.(N.S.) 


437 


COD 


Effect  of  appolniment  of  debtor  nn  px- 
ecutor  or  administrator  to  discharge 
debt  or  charge  personal  representa- 
tive and  his  sureties  411 

Perjnry. 

Judgment  In  civil  action  as  evidence  in 
a  criminal   prosecution  for  perjury       465 

Perpetnities. 

Allowing  period  for  conversion  of  prop- 
erty as  violation  of  rule  against 
perpetuities  or  suspension  of  power 
of  alienation  724 

Allowing  specified  period  for  election  to 
take  under  devise  or  bequest  as  a  vio- 
lation of  the  rule  against  perpetui- 
ties, or  the  suspension  of  the  power 
of  alienation  825 

Pliarmaey. 

What  are  medicines,  drugs,  or  poisons 
within  the  meaning  of  statutes  regu- 
lating pharmacists  1013 


PleadinflTs. 

Use  of  cross  bill  or  cross  complaint  to 
bring  in  new  parties  127 

May  a  demurrer  to  a  separate  defense 
be  carried  back  to  the  complaint, 
where  the  defendant  has  also  plead- 
ed a  general  denial  117 

Necessity  of  pleading  limitation  as  bar 
to  statutory  action  for  death  1221 

Poles. 

See   Electricitt. 

Princliial  and  asrcnt. 

Right  of  agent  who  was  in  pos^iesslon  of 
personal  property  to  molntain  action 
for  conversion  840 

Right  to  Join  agent  and  undisclosed 
principal  as  defendants  In  same  ac- 
tion 742 

Right  of  agent,  to  whom  goods  are  con- 
signed for  sale,  to  m.nlntaln  action 
against  a  common  carrier  for  dam- 
age to,  or  loss  of,  goods  during 
transit  437 

Princliial  and  snrety. 

See  also  Bills  and  Notes. 

Liability  of  sureties  on  bond  of  bank  as 
depository  of  public  funds  as  affected 
by  acquiescence  or  connivance  of  pub- 
lic officials  in  the  misuse  of  the  funds     8C5 

Proximate    canse. 

Of  Injury  by  car  or  engine  set  in  motion 
by  third  person  719 

Public    Improvements. 

Submission  of  question  as  to,  see  Mu- 
NiciPAL   Corporations. 

Property  liable  to  assessment  for  con- 
struction of  drains  or  sewera  973 

Public  lands. 

Applicability  of  state  community  prop- 
erty law  to  real  property  acquired 
from  Federal  government  1117 
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Public  money* 

See  Municipal  ConroBATioNS. 

Public  service  corporations. 

See  Cabribbs, 

May  railroad  compony  be  required  to  es- 
tablish or  maintain  a  station  that 
will  not  pay  expenses  444 

Right  of  light  or  water  company  whose 
rates  are  fixed  by  publit  aathorltsr»  to 
establish  a  ™<nimii^  charge  1100 

• 

Qnantnm  mer^ilt* 

Right  to  recover  on  quantum  meruit  for 
services  performed  or  material  fur- 
nished under  express  contract  invalid 
because  the  minds  of  the  parties  did 
not  meet  as  to  terms  thereof  CIO 

Qnltclaim  deed. 

See  Records  and  Becobdino  Laws. 

Q  no  -warranto. 

Provision  for  testing  election  of  city 
officer  before  city  council  or  other 
municipal  body  as  exclualye  of  quo 
warranto  208 

Railroads. 

As  carriers  generally,  tee  CAlsms. 

Liability  of,  for  injuries  to  Its  passen- 
gers through  negligence  of  anothor 
company  which  it  permits  to  use  its 
tracks  087 

Criminal  prosecution  of,  for  acts  or 
omissions  while  in  bands  of  receiver    710 

Liability  of,  to  abutting  owner  for  dam- 
ages from  change  of  grade  of  high- 
way necessary  to  carry  it  across 
tracks  220 

Proximate  cause  of  injury  by  car  or 
engine  set  In  motion  by  third  person    710 

Rape. 

May  the  corroboration  of  prosecutrix 
necessary  to  conviction  of  rape  be 
supplied  by  her  own  complaints  out 
of  court  1140 

Real  propertr* 

Liability  Hi  title  abstracter  1207 

Rebate*. 

See  CABBIBB8. 

Receivers. 

'  Criminal  prosecution  of  corporation  for 
acts  or  omissions  while  in  the  bands 
of  a  receiver  710 


RemoTal  of  canses. 

Effect  of  pendency  In  Federal  court  of 
action  <»  personam  removed  from 
state  court  upon  right  to  commence 
a  new  action  upon  the  same  cause 
In  the  state  court  OOa 


Records  and  recordlngr  la^rs. 

Precedence  as  between  quitclaim  deed 
and  senior  unrecorded  deed 

Remedy  of  one  who  fails  to  record  a 
deed,  against  his  grantor  who  subse- 
quently conveys  to  an  innocent  third 
porson 
26  L.R.A.(N.S.) 
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Sale. 

The  sufficiency  of  selection  or  designa- 

tion of  goods  sold  out  of  a  larger 

lot 

1 

Scope  of  note 

2 

The  definition   and  elements  of  a 

sale 

G 

Distinction  between  executory  and 

executed  sales 

0 

The  influence  of  the  intention  of 

the   parties 

7 

Risk  of  Joss  an  accompaniment  of 

title 

10 

The  completion  of  a  sale 

10 

The  necessity  of  agreeing  upon  the 

price 

12 

The   necessity    of   the   buyer's   ac- 

ceptance 

13 

The  need  to  put  property  sold  in  a 

deliverable  state 

14 

The    necessity    of    identifying    the 

subject  of  a  sale 

15 

Identification  by  marks 

16 

The  necessity  of  counting,   weigh- 

ing, or  measuring  the  subject  of 

a  sale 

17 

The  necessity  of  delivery 

21 

The  effect  of  actual  delivery 

Of  the  entire  subject  of  a  sale 

22 

Of  an  excessive  quantity 

23 

Of  a  part  of  a  purchase 

25 

What  constitutes  a  sufficient  deliv- 

ery to  transfer  title  to  prop- 

erty sold 

27 

In  general 

27 

Of  particular   commodities   In 

the  seller's  possession 

SO 

Growing  crops 

CO 

Hay  and  fodder 

31 

Tobacco 

32 

Cotton 

32 

Grain 

S3 

Flour 

35 

Sugar  and  molnsscs 

85 

Provisions 

30 

Distilled    and    fermented 

liquors 

80 

Essential  oils 

87 

Standing   timber 

37 

Logs  and  cord  wood 

38 

Tan  bark 

40 

Lumber 

40 

General    stocks     of    mer- 

chandise 

41 

Textile  fabrics  and  leath- 

er 

42 

Bricks 

42 

Metals,  ores,  and  minerals 

44 

Chattels 

44 

Live  stock 

45 

Troperty   in   the   keeping  of   third 

persons 

47 

Community  of  ownership  in  masses 

of   personal   property 

62 
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The  necessity  of  dividing  bull:  on 
sales  of  part  of  a  mass 
^  Tile   general   doctrine 

Indistinguishable  units  and  ho- 
mogeneous masses 
The     decisions     for     and 

against 
Beasonlng,   criticism,   and 
counter  criticism 
Conclusion 
Right  of  seller,  upon  breach  of  an  exec- 
utory contract,  to  maintain  an  action 
for  the  contract  price 
Duty    of    purchaser    of   property    from 
conditional  vendee  with  right  to  sell, 
to  see  that  latter's  vendor  Is  paid 


54 
54 

I 

57 
57 

62 

71 


248 


585 


Scenic  railroad. 

Liability  of  operator  of  scenic  railroad 
or  similar  device,  to  passengers  1054 


Scliools. 

Effect  of  changing  boundaries  of  school 
district  upon  rights  in  real  proper- 
ty 


480 


Self-defense. 

See  HoMiciDS. 

Statute  of  frauds. 

Contract  void  under  stntute  of  frauds 
as  consideration  for  new  promise 

Street  rall^vays. 

As  carriers,  see  Cahrikus. 

Snspeniilon  of  alienation. 

See  Perpetuities. 

Switch. 

Right  of  jury  to  pass  on  quoatlon  of 
negligence  in  use  of  switch  of  a  par- 
ticular type  or  coustruclion 

Taxes. 

Bank  deposit  to  credit  of  nonresident  of 
the  state  as  subject  of  local  proper- 
ty taxation 

Exemption  of  property  of  patriotic  so- 
cieties 

Effect  of  fact  that  property  otherwise 
exempt  from  taxation  is  devoted  to 
purposes  of  a  particular  society 

Tele^raplm. 

Measure  of  damages  for  right  of  way 
for  telegraph  or  telephone   line 

Telephones. 

Measure  of  damages  for  right  of  way 
for  telegraph  or  telephone  line 

Title. 

See  Abstracts  ;  Records  and  Record- 
iNO  Laws. 

Trndemark. 

Right  to  protection  In  use  of  peopri'aph- 
ical    name    as    a    tradcmork    or 
trndoname  or  upon  the  ground  of 
unfair  competition 
20  L.ll.A.(N.S.) 
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1120 
707 

GOG 


189 


180 


73 


Definition 

n 

Necessity  of  alleging  and  prov- 

ing fraud 

75 

Unfair  competition 

77 

What  amounts  to  unfair  simu- 

lation 

7S 

Where  the  name  of  a  place  is 

simulated  by  a  nonresident 

80 

Where   neither  party   using  a 

geographical  name  is  located 

at  such  place 

81 

Trademarks 

81 

When  used  in  descriptive  sense 

83 

When  used  in  secondary  Beose 

83 

When  used  arbitrarily  or  fan- 

cifully 

86 

To  designate  natural   prodoct 

87 

Where  a  part  of  combination 

89 

Tradenames 

89 

Name  of  publication 

90 

Inches 

91 

Questions  of  practice  and  relief  pe- 

culiar to  geographical  names 

92 

Tradename. 

See  Tbadbmars. 

Trespass. 

Jurisdiction  of  action  for  trespass  npoa 
real  property  in  another  state  or 
country  935 

Applicability  of  statute  of  limitations 
governing  actions  for  trespass  to  ac- 
tions  for   damages   to   real   property  1047 

Trial. 

Right  of  Jury  to  pass  upon  question  of 
negligence  in  use  of  a  switch  of  a 
particular  type  or  construction  600 

Jurisdiction  of  court  to  enter  final  judg- 
ment upon  dismissal  or  nonsuit  914 

Trover. 

Jurisdiction  of  action  for  conversion  of 
timber,  crops,  or  building  on  lands  in 
another  state.  940 

Right  of  agent  who  was  in  possession  of 
personal  property  to  maintain  action 
for  conversion  840 

Right  of  ward  to  maintain  trover 
against  guardian  after  termination  of 
guardianship,  but  before  settlement 
of  account  79S 

Trusts. 

Effect  of  investment  by  husband  In  his 
own  name  of  wife's  separate  property 
in  real  estate,  to  create  trust  in  her 
favor  161 

Unfair  competition. 

Right  to  protection  in  use  of  geograph- 
ical name  on  ground  of  unfair  com- 
petition 71 

Usury.  . 

Constitutionality  of  statute  exempting 
building  and  loan  associations  from 
general  usury  laws  1135 
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Venue. 

Effect  of  rule  abrogating  local  venue 
upon  rule  precluding  Jurisdiction  of 
action  for  tort  concerniag  real  prop- 
erty in  another  state  or  country  928 

Warehoaaemen. 

Liability  of  wareliouseman  for  Injury  to 
agricultural  products  by  weevil  1114 

Waters. 

Pollution  of  water  course  by  stock  222 

Liability  of  municipality  for  confining 
flood  water  within  banks  of  stream  to 
Injury  of  riparian  owner  199 

Creation  of  easements  by  severance  of 
tract  on  which  artificial  condition  ex- 
ists 356 

Right  of  light  or  water  company  whose 
rates  are  fixed  by  public  authorities 
to  establish  a  minimum  charge  1109 

IVccvll. 

Liability  of  warehouseman  for  injury  to 
agricultural  products  by  weevil  1114 

26  L.R.A.(N.S.) 


Wills, 

May  the  part  of  a  lost  or  destroyed 
will  which  can  be  established  be  ad- 
mitted to  probate  where  there  are 
other  portions  that  cannot  be  estab- 
lished  .  654 

Signature  of  witnesses  to  will  before 
testator  signs  it  1126 

Violation  of  requirement  that  holo- 
graphic will  shall  be  written  by  testa- 
tor 1145 

Right  of  executor  to  allowance  for  at- 
torneys' fees  for  services  rendered 
in  attempt  to  establish  or  resist  at- 
tack upon  will  757 

Gift  to  one  spouse  by  parent  of  the 
other  as  advancement  or  ademption  1060 


Writ  and  process. 

Is  remedy  of  party  to  open  a  default 
Judgmeht  based  on  constructive  serv- 
ice of  process  available  to  bia  privies  IOCS 
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Notes  are  indexed  bt  tbb  wobd  "annotated"  afte»  inE  PARAGRAros  to 

WBIOH  TEST  APPLT. 
(Separate  Index  to  Notes  Precedes  this.) 


ABANDONMENT. 

As  ground  for  divorce,  see  Divorce,  3. 

ABATEMENT  AND  REVIVAIj. 

Pica  in,  as  proper  mode  of  raising  ques- 
tion as  to  compliance  with  stat- 
ute requiring  preliminary  examina- 
tion of  accused  person,  see'  Indict- 
ment, etc.,  2. 

Of  suit  in  state  court  by  removal  to 
Federal  court,  see  Removal  of 
Causes. 

ABSTRACTS. 

On  appeal,  see  Appeal  and  Error,  9,  10. 

1.  An  abstracter  who  leaves  off  from  a 
search  of  the  real  estate  title  of  Edward  J. 
B.  the  record  of  a  judgment  against  Ed.  J. 
B.  will  be  liable  to  one  having  a  right  to 
rely  on  his  abstract,  who  is  injured  by  such 
omission,  if  the  judgment  proves  to  have 
been  against  the  one  whose  title  he  was 
searching.  Stephenson  v.  Cone,  26:  1207, 
124  N.  W.  439,  —  S.  D.  — . 

2.  An  abstracter  of  titles  must  fur- 
nish to  an  intending  purchaser  by  means  of 
the  abstract  everything  pertaining  to  tint 
names  and  the  property  in  question,  so  far 
as  appears  from  the  record,  that  reasonably 
might  alTect  such  title,  and  thus  put  the  pur- 
chaser on  inquiry,  in  order  that  such  ]Hir* 
chaser  may  himself  make  such  investiga- 
tion as  to  outside  facts  affecting  the  title 
which  are  indicated  there.  Stephenson  v. 
Cone,  26:  1207,  124  N.  VV.  439,  —  S.  D.  — . 

( Annotated ) 

3.  An  abstracter  cannot  be  held  liable 
in  tort  for  negligence  in  making  or  certify- 
ing an  abstract  of  title.  Thomas  v.  Guaran- 
tee Title  &  T.  Co.  26:  1210,  91  N.  E.  183,  81 
Ohio  St.  432. 

4.  An  abstracter,  independently  of  con- 
tract, is  not  rendered  liable  to  a  subsequent 
grantee  for  errors  in  preparing  an  abstract 
of  title,  by  proof  of  knowledge  on  his  part 
of  a  custom  that  all  subsequent  parties  deal- 
ing with  the  title  abstrocted  would  rely  up- 
on the  accuracy  of  his  nb.strnct,  since  a  cus- 
tom cannot  create  a  liability  where  noni* 
otherwise  exists.  Thonms  v.  Guarantee  Titlo 
&  T.  Co.  26:  1210,  91  N.  E.  183,  81  Ohio  St. 
432. 


ABUSE  OF  PROCESS. 

Liability  for,  see  False  Imprisonment. 

ABUTTING  OWNERS. 

Condemnation  of  interests  of,  see  Emi- 
nent Domain. 

Damages  to,  for  construction  of  tele- 
phone or  telegraph  line  in  highway, 
see  Damages,  2,  14;  Evidence,  3G; 
Trial,  20. 

ACCIDENT. 

Proximate  causo  of,  see  rro.\imate 
Cause. 

ACCIDENT  INSURANCE. 

Sec  Insurance. 

ACCOUNTS. 

Application  of  payments  on,  see  Pay- 
ment. 

ACTION  OR  SUIT. 

Comity  in  general,  see  Conflict  of  Laws. 

As  to  election  of  remedies,  see  Election 
of  llemedies. 

To  set  aside  judgment,  see  Judgment, 
14-16. 

Limitation  of  actions  or  suits,  sec  Limi- 
tation of  Actions. 

Parties  to  action,  see  Parties. 

Removal  of,  see  Removal  of  Causes. 

Venue  of,  see  Venue. 

Defenses. 

In  prosecution  for  assault,  see  Assault, 

2. 
In  action  to  hold  collecting  bank  liable 

for  money  paid  on  check,  which  it 

has  refunded,  see  Banks,  4. 
In  action  to  recover  penalty  for  delay  in 

transportation,  see  Carriers.  18. 
In  suit  for  divorce,  see  Divorce,  4,  6. 
In   proceedings  to   abate  nuisance,  see 

Nuisances,  6,  7. 
Necessity     of     pleading    defenses,    see 

Pleading,  5. 

1.  A  common  carrier  cannot  complain, 
in  an  action  brought  to  recover  a  statutory 
penalty  for  failure  promptly  to  transport 
certain  live  stock,  that  the  statute  fixing  the 
penalty  contravenes  the  constitutional  provi- 
sion that  '*the  liability  of  a  railroad  corpora- 
tion as  common  carrier  shall  never  be  limit- 
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ed/'  in  that  the  shipper  might  thereby  be 
prevented  from  recovering  his  actual  dam- 
ages, at  least  in  the  absence  of  proof  that 
plaintiff's  recovery  would  be  more  than  his 
actual  damage,  for  which  defendant  would 
be  liable  at  common  law,  since  the  constitu- 
tionality of  statutes  cannot  be  tested  at  the 
suit  of  one  who  is  not  shown  to  have  been 
injured  thereby.  Cram  v.  Chicago,  B.  &  Q. 
R.  Co.  26:  1022,  122  N.  W.  31,  84  Neb.  607. 

2.  A  common  carrier  cannot  complain 
that  a  statute  prescribing  a  minimum  rate 
of  speed  at  which  live  stock  may  be  trans- 
ported between  intrastate  points,  and  pro- 
viding a  penalty  for  violation  thereof,  does 
not  contain  any  exemptions,  or  state  what, 
if  any,  defenses  may  or  may  not  be  avail- 
able in  an  action  brought  thereon,  where  it 
has  not  presented  and  maintained,  or  offered 
to  maintain,  a  legitimate  defense,  and  been 
denied  that  right.  Cram  v.  Chicago,  B.  & 
Q.  R.  Co.  26:  1022,  122  N.  W.  31,  84  Neb.  607. 

Joinder. 

Joinder  of  parties,  see  Parties,  4,  5. 

3.  A  joint  action  may  be  maintained 
against  the  owner  of  a  railway  track  upon 
which  its  passenger  was  injured  by  colli- 
sion of  the  car  in  which  he  was  riding  with 
with  the  car  of  another  carrying  company 
admitted  to  joint  use  of  its  tracks,  and  such 
other  company,  in  order  that  the  liability 
for  compensation  to  the  injured  passenger 
may  be  fixed  in  one  action  upon  the  company 
whose  negligence  occasioned  the  injury. 
Maumee  Valley  R.  &  L.  Co.  v.  Montgomery, 
26:  987,  91  N.  E.  181,  81  Ohio  St.  426. 

ADMISSIONS. 

Admissibility  in  evidence,  see  Evidence, 
21,  22.  " 

ADVANCEMENTS. 

A  deed  of  gift  by  a  father-in-law  to 
his  son-in-law,  accepted  by  the  latter,  which 
contains  a  provision  clearly  indicating  that 
it  was  the  grantor's  intention  that  the  prop- 
erty was  to  be  an  advancement  to  his  daugh- 
ter, the  wife  of  the  grantee,  is  an  advance- 
ment to  her,  under  a  statute  defining  an  ad- 
vancement as  any  provision  by  a  parent, 
made  to  and  accepted  by  a  child,  out  of  his 
estate,  during  his  lifetime,  over  and  above 
his  obligation  to  maintain  and  educate,  not- 
withstanding she  may  have  been  ignorant 
not  only  of  the  fact  that  the  deed  contained 
such  a  provision,  but  even  of  the  existence 
of  the  deed  altogether.  Ireland  v.  Dyer, 
26:  1050,  67  S.  E.  195,  133  Ga.  851. 

(Annotated) 

ADVERSE  POSSESSION. 

As  to  limitation  of  actions,  see  Limita- 
tion of  Actions. 

ALCOHOIi. 

Negligence  of  druggist  in  sale  of  wood 
alcohol,  see  Appeal  and  Error,  24; 
Drugs  and  Druggists;  Evidence,  25. 

ALIENATION. 

Suspension  of  power  of,  see  Perpetui- 
ties. 
26  L.R,A.(N.S.) 


'  AlilMONY. 

See  Divorce,  6-9. 

ALTERATION  OF  INSTRUMENTS. 

Question  for  jury  as  to,  see  Trial,  5. 

AMENDMENT. 

Of  pleading,  see  Appeal  and  Error,  19. 
As  affecting  limitation  of  actions,  see 

Limitation  of  Actions,  9. 
Of  statute,  see  Statutes,  2,  3,  16-21. 

AMUSEMENTS. 

Prohibiting  employment  of  children  in 
places  of,  where  intoxicating  li- 
quors are  sold,  see  Infants,  1-3. 

ANCILLARY  PETITION. 

In  aid  of  levy;  jurisdiction  of,  see 
Courts,  1. 

ANIMALS. 

As  game,  see  Game  Laws. 

Transportation  of,  see  Carriers,  16,  18; 
Commerce,  4. 

Regulation  of  infected  animals  as  af- 
fecting commerce,  see  Commerce,  2, 
3. 

Statute  imposing  grazing  fee  on  all 
sheep  entering  state,  see  Commerce, 
1,  2. 

Bringing  to  state,  in  violation  of  stat- 
ute, horse  afflicted  with  glanders, 
as  cause  of  damage  to  purchaser, 
where  horse  is  killed  by  sanitary 
board,  see  Proximate  Cause,  1. 

ANSWER. 

See  Pleading,  11. 

ANTENUPTIAL  AGREEMENT. 

See  Husband  and  Wife,  2. 

ANTI-TRUST  ACT. 

Right  of  one  injured  by  violation  of,  to 
injunctive  relief,  see  Injunction,  2. 

APPEAL  AND  ERROR. 

SufTiciency  of  evidence  to  show  unrea- 
sonableness of  order  of  railway 
commission  oil  appeal  therefrom, 
see  Evidence,  48. 

From  commitment  of  person  to  hospi- 
tal for  insane,  see  Incompetent  Per- 
sons, 2. 

Statute  as  to  burden  of  proof  on  appeal 
from  orders  of  railway  commission, 
see  Constitutional  Law,  25. 

Effect  of  failure  to  appeal  from  order 
overruling  motion  to  set  aside  non- 
suit, see  Judgment,  7. 

Retrospective  construction  of  statute  ex- 
tending right  of  appeal,  see  Stat- 
utes, 14. 

Modes  of  review. 

1.  Appeal  is  the  proper  remedy  to  re- 
view a  decree  of  a  bankruptcy  court  disal- 
lowing at  the  suit  of  a  trustee  of  a  bankrupt 
corporation  the  claim  of  the  wife  of  one  of 
its  members  to  dower  in  lands  held  in  his 
individual  name,  but  alleged  to  belong  io 
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the  corporation.    Thomas  v.  Woods,  26:  1180, 
173  Fed.  585,  97  C.  C.  A.  535. 

Who  entitled  to  appeal. 

2.  A  convict  by  effecting  his  escape  and 
remaining  at  large  as  a  fugitive  from  jus- 
tice thereby  waives  his  right  to  appeal  from 
the  judgment  convicting  him,  as  it  is  essen- 
tial to  such  an  appeal  that  the  defendant 
be  where  he  can  be  made  to  respond  to  any 
judgment  or  order  which  may  be  made  in  the 
case.  Tyler  v.  State,  26:  921,  104  Pac.  919, 
—  Okla.  Crim.  Rep.  — .  (Annotated) 

3.  The  order  of  a  trial  court  in  setting 
aside  a  verdict  and  granting  a  new  trial  may 
be  ignored,  and  an  appeal  taken  from  the 
judgment  entered  thereon,  although  the  new 
trial  has  been  had  and  a  second  judgment 
reached,  if  the  appeal  is  perfected  within  the 
time  allowed  by  law  after  the  first  judgment 
is  entered.  Broadway  Coal  Min.  Co.  v. 
Smith,  26:  565,  125  S.  W.  157,  -—  Ky.  — . 

Time. 

4.  A  statute  providing  that  the  failure 
of  a  bonding  company  to  pay  a  judgment 
rendered  against  it,  from  which  no  appeal 
is  taken  within  sixty  days,  shall  operate 
to  forfeit  its  right  to  do  business  under  the 
enabling  act,  does  not  preclude  the  taking 
of  an  appeal  after  the  prescribed  time. 
United  States  Fidelity  &  G.  Co.  v.  State, 
26:  865,  106  Pac.  1040,  81  Kan.  660. 

Record  on  appeal. 

5.  A  court  rule  requiring  an  index  to 
form  the  first  page  of  the  transcript  is  not 
violated  by  running  it  over  to  tlie  succeed- 
ing pages.  Sexauer  v.  Star  Milling  Co.  26: 
609,  90  N.  E.  474,  —  Ind.  — . 

6.  A  reversal  for  error  in  the  allowance 
of  damagos  cannot  be  prevented  by  the  fact 
that  evidence  was  omitted  from  the  tran- 
script, if  the  omitted  evidence  was  of  a  char- 
acter which  could  have  no  bearing  upon  the 
question  of  the  damages  allowed.  St.  Louis, 
f.  M.  &  S.  R.  Co.  V.  Townes,  26:  572,  124  S. 
W.  1036,  —  Ark.  —. 

7.  A  plaintiff  against  whom  a  verdict 
was  directed,  who,  after  the  evidence  has 
been  summarized  by  the  trial  court  for  the 
purpose  of  an  appeal,  takes  proceedings  as 
allowed  by  statute  to  correct  such  state- 
ment, as  a  result  of  which  all  the  evidence 
and  rulings  at  the  trial  are  certified  to  the 
appellate  court,  cannot  assign  as  error  the 
refusal  of  the  court  to  make  additional  find- 
ings of  fact*  Powers  v.  Connecticut  Co.  26: 
405,  74  Atl.  931,  82  Conn.  665. 

8.  The  exercise  by  the  trial  judge  of  his 
discretion  in  refusing  to  grant  a  new  trial 
will  not  be  revised,  although  he  advances 
an  untenable  reason  for  his  ruling,  if  his 
opinion  is  not  part  of  the  record,  so  that  it 
is  not  shown  that  such  reason  is  the  only 
one  for  his  action.  Abbott  v.  Walker,  26: 
814,  90  N.  E.  405,  204  Mass.  71. 

9.  The  act  of  the  trial  court  in  overrul- 
ing motions  for  a  directed  verdict  cannot  be 
considered  on  appeal,  if  the  evidence  on 
which  they  are  based  is  not  in  the  abstract. 
Edaon  v.  Poppe,  26:  534,  124  N.  W.  441,  — 
S.  D.  —. 

26  LJLA.(N.80 


10.  Assignments  of  error  cannot  be  con- 
sidered which  are  based  on  evidence  or  ob- 
jections to  evidence  not  shown  by  the  ab- 
stract. Edson  V.  Poppe,  26:  534,  124  N.  W. 
441,  —  S.  D.  —. 

Objections  and  exceptions. 

11.  One  relying  upon  a  general  exception 
to  evidence  in  a  Federal  court  must  show 
that  the  defects  in  the  evidence  admitted 
could  not  have  been  cured  by  the  party  of- 
fering it  if  his  attention  had  been  called  to 
those  relied  upon.  Wellington  v.  Pelletier, 
26:  719,  173  Fed.  908,  97  C.  C.  A.  458. 

Dismissal. 

12.  An  appeal  from  a  judgment  of  con- 
viction of  crime  will,  on  motion,  be  dis- 
missed, where  the  defendant  has  escaped 
from  tlie  custody  of  the  law,  and  is  at  large 
as  a  fugitive  from  justice.  Tvler  v.  State, 
26:  921,  104  Pac,  919,  —  Okla.  Crim.  Rep.—. 

Ilenrin^r  and   determination  generally. 

13.  A  memorandum  of  the  trial  court, 
attached  to,  but  not  made  a  part  of,  an  or- 
der granting  a  new  trial  which  does  not 
specify  whether  the  motion  is  granted  upon 
the  ground  that  the  verdict  is  not  supported 
by  the  evidence,  or  for  errors  of  law  occur- 
ring at  the  trial,  may  be  referred  to  an  ap- 
peal to  determine  upon  what  ground  the  or- 
der was  niade,  notwithstanding  tlie  omis- 
sion, on  the  revision  of  the  laws,  of  the  word 
"memorandum"  from  a  statute  which  ex- 
pressly permitted  such  memorandum  to  be 
considered,  so  that  in  its  revised  form  it 
permits  a  new  trial  where  the  verdict  is  not 
supported  by  the  evidence  or  is  contrary  to 
law,  but  provides  that,  unless  so  expressly 
stated  in  the  order  granting  a  new  trial,  it 
shall  not  be  presumed  on  appeal  to  have 
been  made  on  the  ground  that  the  verdict 
was  not  justified  by  the  evidence,  where  the 
courts,  prior  to  the  revision,  had  habitually 
considered  the  memorandum,  within  certain 
limits,  to  be  a  part  of  the  order,  since  in 
such  case  it  will  be  presumed  that  the  codi- 
tiers  and  the  legislature  considered  the  word 
no  longer  necessary.  Gay  v.  Uren,  26:  742, 
123  N.  W.  295,  --  Minn.  — . 

14.  The  appellate  court,  in  reviewing  a 
refusal  to  direct  a  verdict  for  defendant  in 
an  action  to  recover  damages  for  personal 
injuries,  cannot  disregard  evidence  merely 
because  it  is  improbable.  O'Callaghan  v. 
Dellwood  Park  Co.  26:  1054,  89  N.  E.  1005, 
242  111.  336. 

15.  That  a  prisoner  was  not  brought  to 
trial  within  two  terms  after  his  arrest  can- 
not be  considered  on  appeal  from  a  convic- 
tion, where  the  question  is,  under  the  stat- 
ute, to  be  raised  by  a  habeas  corpus  pro- 
ceeding. Com.  V.  Fisher,  26:  1009,  75  Atl. 
•204,  226  Pa.  189. 

Objections    as    to    which    party    Is    es- 
topped. 

16.  In  an  action  against  both  an  alleged 
agent  and  his  undisclosed  principal,  a  dis- 
missal, at  the  close  of  the  plaintiffs'  case,  as 
to  the  alleged  agent,  in  response  to  a  mo- 
tion that  plaintiffs  be  required  to  elect,  can- 
not be  claimed  by  the  alleged  undisclosed 
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principnl  to  be  prejudicial  to  him,  ^vhere  he 
joined  in  the  request  that  plaintiffs  be  rc- 
(piired  to  elect.  Gny  v.  Uren,  26:  742,  123 
N.  W.  296,  —  Minn.  — . 

Interlocutory  matters. 

17.  Appeal  from  an  order  overruling  ob- 
jections to  the  appointment  of  appraisers  in 
an  eminent  domain  proceeding  need  not  be 
taken  in  addition  to  that  from  the  order 
appointing  appraisers,  under  a  statute  pro- 
viding that,  if  the  objections  are  overruled, 
the  court  shall  appoint  appraisers,  and  al- 
low an  appeal  "from  such  interlocutory  or- 
der overruling  objections  and  appointing  ap- 
praisers:" but  the  appeal  from  the  appoint- 
ment of  the  appraisers  may  present  all  prior 
adverse  rulings  to  which  exceptions  Iiave 
been  saved.  Sexauer  v.  Star  Milling  Co. 
26:  609,  90  N.  E.  474,  ~  Ind.  — . 

18.  On  appeal  from  an  interlocutory  or- 
der overruling  a  plea  of  res  judicaiaf  error 
assigned  on  an  interlocutory  order  overrul- 
ing a  demurrer  to  the  complaint,  which  was 
not  speciflcally  appealed  from,  will  not  be 
considered.  Frail  v.  Prall,  26:  577,  60  So. 
867,  —  Fla.  — . 

Review  of  discretionary  matters. 

10.  Refusal  to  permit  an  amendment  of 
an  answer  already  filed,  so  as  to  set  up  the 
statute  of  limitations  as  a  bar  to  the  ac- 
tion, is  not  an  abuse  of  discretion  unless  it 
is  made  to  appear  that  the  amendment  would 
be  in  furtherance  of  justice.  Rudd  v.  Byrnes, 
26:  134,  106  Pac.  967,  166  Cal.  636. 

20.  The  rule  that  tlie  granting  of  a  new 
trial  cannot  be  reversed  except  for  abuse  of 
discretioQ  does  not  apply  when  the  entire 
record  shows  that  the  evidence  necessarily, 
and  without  conflict,  sustains  the  verdict  or 
finding,  and  that  it  admits  of  no  other  con- 
clusion. Galena  Nat.  Bank  v.  Ripley,  26: 
993,  104  Pac.  807,  66  Wash.  616. 

Review  of  facts. 

21.  On  appeal  it  cannot  be  said  that  an 
intending  passenger  was  negligent,  as  mat- 
ter of  law,  in  attempting  to  board  a  mov- 
ing train  immediately  after  the  call  ''All 
aboard"  was  given,  where  the  jury  have 
resolved  all  the  issues,  including  that  of 
contributory  negligence,  in  favor  of  such 
passenger.  Missouri  P.  R.  Co.  v.  Irvin,  26: 
739,  106  Pac.  1063,  —  Kan.  — . 

Grounds   for  reversal. 

22.  Nonprejudicial  errors  do  not  require 
reversal  of  a  judgment  which  is  otherwise 
supported  by  the  evidence  and  the  law.  Hil- 
ligas  V.  Kuns,  26:  284,  124  N.  W.  925,  — 
Neb.  — . 

23.  The  administratrix  of  one  who,  after 
purchasing  a  ticket  for  an  ocean  voyage,  is 
excluded  from  the  vessel,  who  brings  actions 
in  contract  and  tort  to  recover  the  damages 
for  the  carrier's  act,  and  under  compulsion 
of  the  court  elects  to  proceed  in  tort  when 
she  has  no  right  to  maintain  the  action  in 
that  form,  has  a  right  to  a  reversal,  to  per- 
mit her  to  try  out  her  right  to  a  return  of 
the  passage  money.  Connors  v.  Cunnrd 
Steamship  Co.  26: '171,  90  N.  E.  601,  204 
Mass.  310. 
20  L.R.A.(N.S,) 


ti 


41 


24.  The  erroneous  admission.  In  an  ac- 
tion against  an  alleged  seller  of  wood  alco- 
hol, the  use  of  which  caused  the  death  of 
the  purchaser,  who  had  asked  for  and  sup- 
posed he  had  bought  grain  alcohol,  of  a 
statement  of  the  purchaser  as  to  where  he 
got  the  liquor,  constitutes  prejudicial  error, 
where  the  identity  of  the  seller  is  a  vital  fact 
sharply  in  issue  and  necessary  to  sustain 
the  plaintiff's  case.  Campbell  v.  Brown, 
26:  1 142,  106  Pac.  37,  81  Kan.  480. 

25.  The  introduction  in  evidence  in  a 
criminal  prosecution  of  the  record  of  a  do 
cree  in  equity  against  accused,  founded  on 
ex  parte  afiidavits,  of  which  such  affidavitn 
form  a  part,  is  prejudicial  to  accused,  under 
the  constitutional  provision  giving  him  the 
right  to  be  confronted  by  the  witnesst-s 
against  him.  State  v.  Weil,  26:  461,  65  ^. 
E.  634,  83  S.  C.  478. 

26.  The  erroneous  admission  of  evideiict' 
upon  the  question  of  damages  for  injury  t 
abutting  property  by  the  construction  of  a 
viaduct  in  a  street  is  not  reversible  error. 
if  there  is  sufllcient  competent  ovidencp  t 
sustain  the  verdict.  Shrader  v.  Clovrlantl. 
C,  C.  &  St.  L.  R.  Co.  26:  226,  89  N.  E.  997, 
242  111.  227. 

27.  Error,  if  any,  in  the  irapeacliment  of 
a  witness,  is  not  ground  for  reversal,  where 
his  testimony  does  not  present  any  issue 
materia]  to  the  case.  Caples  v.  State,  26: 
1033,  104  Pac.  493,  —  Okla.  Crim.  Rep.  — . 

28.  It  is  not  prejudicial  error  to  exchult* 
from  evidence  a  plaintiff's  conclusion  as  to 
the  fact  to  be  determined  by  the  jury,  where 
the  facts  are  fully  in  evidence.  Rudd  \. 
Byrnes,  26:  134,  105  Pac.  957,  156  Cal.  63fi. 

29.  Error  in  excluding  an  answer  to  a 
question  is  not  prejudicial  where  the  |rit- 
ncss  subsequently  goes  into  the  entire  mat- 
ter at  length.  Blossi  v.  Chicago  &  N.  W.  IL 
Co.  26:  255,  123  N.  W.  360,  —  Iowa,  — . 

30.  A  railroad  company  which  is  souglit 
to  be  held  liable  for  obstructing  the  drain- 
age from  a  lot  abutting  on  a  street,  the  grade 
of  which  it  changes  for  its  own  benefit,  is 
not  injured  by  a  statement  in  an  instruc- 
tion as  to  the  character  of  opening  which  it 
should  have  left  in  its  embankment,  if  it  in 
fact  left  none.  Shrader  v.  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  26:  226,  89  N.  E.  997,  242 
111.  227. 

31.  Tlio  giving  of  an  instruction  covering! 
a  case  not  presented  by  the  pleadings,  al- 
though there  be  evidence  on  the  subject  cov- 
ered thereby,  is  erroneous,  unless  it  clearly 
appears  that  the  rights  of  the  parties  com- 
plaining have  not  been  injuriously  affected 
thereby.  Kunst  v.  Grafton,  26:  1201,  67  S. 
E.  74,  —  W.  Va.  — . 

32.  The  giving  of  an  instruction  as  to  the 
duty  of  railroad  employees  to  passengers  in 
regard  to  the  starting  and  stopping  of 
trains,  in  an  action  for  personal  injuries  to 
a  passenger  caused  by  his  being  struck,  while 
standing  on  a  car  step,  by  an  express  truck 
alleged  to  have  been  negligently  left  in  dan- 
gerous proximity  to  the  track,  while  imma- 
terial because  the  manner  oif   starting  or 
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^toppinc;  the  train  was  not  in  lenue,  does 
not  constitute  rrror  sulliciont  to  justify  a 
reversal  upon  the  ground  tliat  it  was  mis- 
leading, confusing,  or  prejudicial.  Irvin  v. 
Missouri  P.  R.  (Jo.  26:  739,  106  Pac.  1003, 
81  Kan.  649. 

33.  I^hat  the  court  in  an  action  on  a 
bond  gave  the  jurv  an  Incorrect  rule  for 
the  computation  01  interest  is  no  ground 
for  reversal,  where  such  rule  operated  to 
the  bencOt  of  ajlpellant,  and  necessarily 
made  the  award  of  the  jury  less  than  it 
would  have  been  under  the  correct  rule. 
United  States  Fidelity  &  G.  Co.  v.  State, 
26:  865,  106  Pac.  1040,  81  Kan.  660. 

34.  An  instruction  in  an  action  on  an 
accident  insurance  policy  which  had  been 
found  in  insured's  safe,  fully  signed,  and 
dated  some  two  months  before  his  death, 
that  under  a  statute  providing  that  every 
written  instrument  purporting  to  have  l)een 
signed  or  executed  by  any  person  shall  be 
proof  that  it  was  so  signed  or  executed,  un- 
til such  person  shall  deny  the  signature  or 
execution  of  the  same  by  his  oath  or  aflUda- 
vit,  the  burden  was  upon  the  defendant  to 
disprove  by  a  preponderance  of  evidence  the 
full  execution  of  the  contract,  is  at  least 
not  prejudicial  error,  where  the  genuineness 
of  the  signature  is  admitted.  Gardner  v. 
United  Surety  Co.  26:  1004,  126  N.  W.  264, 
—  Minn.  — . 

35.  A  general  verdict  for  plaintiff  can- 
not be  sustained  in  an  action  against  a 
street  car  company  for  injury  to  one  at- 
tempting to  become  a  passenger  on  its  car, 
where  there  are  two  counts  in  the  declara- 
tion, one  charging  simple  and  the  other  gross 
negligence,  both  of  which  are  good,  and  the 
court,  although  its  attention  is  called  to 
the  matter,  fails  to  point  out  the  degree  of 
delinquency  which  is  necessary  to  support 
a  recovery  under  the  latter  count.  Yaiicy 
v.  Boston  Elevated  R.  Co.  26:  1217,  91  K.  E. 
202,  205  Mass.  162. 

36.  A  conviction  for  homicide  will  be  re- 
versed where  the  jury,  pending  the  trial, 
were  allowed  to  mingle  with  the  crowd  in 
the  lobby  of  the  hotel  where  they  stopped 
and  in  the  corridors  of  the  courthouse,  and 
were  permitted  to  secure  intoxicating  liquor 
at  saloons,  and  have  it  brought  to  their 
room  in  tlie  hotel.  Com.  v.  Fisher,  26:  1009, 
75  Atl.  204,  226  Pa.  189. 

Judgment. 

37.  On  appeal,  appropriate  orders  may 
l)e  made  as  to  a  complaint  which  does  not 
state  a  cause  of  action,  although  the  sunfi- 
ciency  thereof  was  not  prosontcd  to  the  ap- 
pellate court  for  action.  Prall  v.  Prall, 
26:  577,  60  So.  867,  —  Fin.  — . 

38.  On  appeal,  an  equitable  decree  which 
is  erroneous  because  taken  for  confessed  as 
to  a  nonresident  as  to  whom  there  was  in- 
sufficient process,  will,  if  it  gives  no  relief 
against  such  party,  be  corrected  without  re- 
versal, provided  it  is  not  otherwise  errone- 
ous. Billmyer  Lumber  Co.  v.  Mcrcliants' 
Coal  Co.  26:  ixoi,  06  S.  E.  1073,  —  \y.  Va. 

26  L.R.A.(N.6.) 


39.  A  landowner  who  upon  appeal  suc- 
ceeds in  increasing  the  amount  awarded  him 
in  a  road-opening  proceeding  is  entitled  to 
his  costs  in  the  appellate  court.  Broadway 
Coal  Min.  Co.  v.  Smith,  26:  565,  125  S.  W. 
167,  —  Ky.  —. 

APPIilANCES. 

Master's  duty  as  to,  see  Master  and 
Servant. 

APPURTSNANCES. 

Easements  as,  sec  Easements. 

AUGUMENT. 

Of  counsel,  see  Trial,  1. 

ARREST. 

Civil  liability  for  making,  sec  False 
Imprisonment. 

Of  convict  violating  parole,  see  Con- 
Bitutional   I^w,   20. 

Delegating  to  clerk  of  court  power  to 
issue  warrants  of,  see  Constitu- 
tional Law,  4. 

ARSON. 

Competency  of  wife  as  witness  against 
husband  charged  with,  sec  Wit- 
nesses, 1. 

ASSAULT. 

Evidence  in  prosecution  for,  see  Evi- 
dence, 33. 

Homicide  in  resisting,  see  Homicide. 

Question  for  jury  as  to  intent  of  con- 
vict who  assists  warden  in  inflict- 
ing illegal  punishment  on  other 
convict,  see  Trial,  7. 

Change  of  venue  in  action  for  assault 
with  intent  to  kill,  see  Venue,  4. 

1.  Corporal  punishment  of  a  convict  by 
a  warden  under  circuniHtances  not  warrant- 
ed by  a  statute  authorizing  only  such 
punishment  as  may  be  reasonably  necessary 
to  compel  work  or  labor  in  the  execution  of 
the  sentence,  or  to  maintain  prd])er  disci- 
pline, is  an  as-sault,  as  a  jierson  by  convic- 
tion of  crime  does  not  lose,  except  as  ex- 
pressly provided  by  statute,  his  right  to 
personal  security  against  unlawful  invasion. 
Wcstbrook  v.  State,  26:  591,  66  S.  E.  788, 
133  Ga.  578. 

2.  One  who  enters  another's  house  for  a 
wrongful  purpose  has  a  perfect  right  of 
self-defense,  if,  when  discovered,  he  aban- 
dons his  purpose,  flees  from  the  building, 
and  is  pursued  and  assaulted  by  the  owner 
of  the  property.  Cox  v.  State,  26:  621,  123 
S.  W.  696,  —  Tex.  Crim.  Rep.  — . 

(Annotated) 

ASSEMBLY  HALL. 

Authority  of  town  to  construct,  see  Mu- 
nicipal Corporations,  5. 

ASSESSMENTS. 

For  public  improvements,  see  Public 
Improvements. 
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ASSETS. 

Of  bankrupt,  see  Bankruptcy,  3-5. 
Debt    by    administrator    to   estate   as,' 
see  Executors  and  Administrators, 
2. 

ASSIGNMENT. 

Of    negotiable    paper,    see    Bills    and 

Notes,  8-11. 
Liability    to    transferee    of    corporate 

franchise,  see  Corporations,  1-3. 
Right  of  assignee  of  mortgage  to  open 

default  judgment  quieting  title  as 

against  assignor,  see  Judgment,  14. 

ASSIGNMENT  FOR  CREDITORS. 

Right  of  trustee  in  bankruptcy  who 
succeeds  assignee  of  creditors,  as  to 
right  or  interest  available  in  as- 
signee, but  which  did  not  exist  in 
assignor,'  see  Bankruptcy,  5. 

ASSOCIATIONS. 

As  to  building  and  loan  associations, 
see  Building  and  Loan  Associations. 

Libel  by  letter  to  members  of,  in  regard 
to  collection  egcnt,  see  Libel  and 
Slander. 

ASSUMPSIT. 

Recovery  of  amount  paid  on  forged 
check,  see  Banks,  1,  2. 

A  ward  cannot  sue  her  guardian  in 
assumpsit  to  enforce  payment  of  the 
amount  remaining  in  the  guardian's  hands, 
before  settlement  of  his  account  in  the 
court  having  original  jurisdiction  thereof, 
although  the  guardianship  has  in  law  ceased, 
since  for  purposes  of  settlement  the  guard- 
ianship is  deemed  to  continue.  Mitchell  v. 
Penny,  26:  788,  66  S.  E.  1003,  —  W.  Va.  — . 

(Annotated) 

ASSUMPTION  OP  RISK. 

By   servant,  see   Master  and   Servant^ 

n. 

As  question  for  jury,  see  Trial,  12. 

ATTACHMENT. 

1.  A  contract  to  hire  a  livery  rig  for  a 
certain  number  of  days  is  not  within  the 
purview  of  a  statute  allowing  an  attach- 
ment when  the  debt  is  for  an  article  the 
price  of  which  should  have  been  paid  at 
the  time  of  delivery,  which  the  debtor  re- 
fuses to  do.  Kilpatrick  v.  Inman,  26^  188, 
105  Pac.  1080,  46  Colo.  514. 

2.  Failure  to  take  according  to  contract 
a  livery  rig  which  had  been  engaged  for  a 
few  days  will  not  support  an  attachment 
on  the  theory  of  fraud,  since  it  is  a  mere 
breach  of  contract.  Kilpatrick  v.  Inman, 
26:  188,  105  Pac.  1080,  46  Colo.  514. 

ATTORNEYS. 

Right  of  executor  to  recover  attorneys* 
fees   paid   by   him,   see   Executors 
and  Administrators,  3. 
Argument  of,  see  Trial,  1. 
26  L.R.A.(N.S.} 


ATTORNEYS'  FEES. 

Effect  of  provision  for,  in  mortgage  on 
negotiable  note  secured  thereby, 
see  Bills  and  Notes,  6,  7. 

AUTOMOBILES. 

Forbidding  use  of  dangerous  high- 
ways by,  as  denial  of  equal  pro- 
tection, see  Constitutional  Law,  5. 

Master's  liability  for  negligence  of  serv- 
ant in  operating,  see  Master  and 
Servant,  17,  19. 

Who  is  liable  for  negligence  of  chauffeur 
in  charge  of  rented  automobile,  sec 
Master  and  Servant,  1. 

1.  Forbidding  the  use  of  automobiles  on 
highways  constructed  over  deep  ravines  and 
along  the  edges  of  cliffs,  to  protect  the  lives 
of  their  occupants  and  of  those  attempting 
to  use  horses  along  such  roads,  is  reason- 
able. State  V.  Mayo,  26:  502,  75  At  I.  2D5, 
—  Me.  — .  (Annotated) 

2.  Running  an  automobile  on  the  public 
streets  at  night  without  lights,  in  viola- 
tion of  the  statutory  requirements,  is  evi- 
dence of  negligence.  Zoltovski  v.  CSzclla, 
26:  435,   124  N.  W.  527,   159  Mich.  620, 

3.  A  thirteen -year- old  boy  at  play  in 
the  street  is  guilty  of  negligence  in  be- 
coming so  engrossed  in  his  play  that  he 
attempts  to  run  across  the  street  directly 
in  front  of  an  approaching  automobile, 
without  taking  any  precaution  to  see  if 
such  a  machine  or  other  vehicle  is  approach- 
ing. Zoltovski  v.  Gzella,  26:  435,  124  N.  W. 
527,  159  Mich.  620.  (Annotated) 

BAILMENT. 

As  to  warehousemen,  see  Warehouse- 
men. 

BAKERS. 

Constitutionality  of  statute  regulating, 
see  Constitutional  Law,  29. 

BANKRUPTCY. 

Proper    remedy    to    review    decree    of 

bankruptcy  court,  see  Appeal  and 

Error,  1. 
Conflict  of  laws  as  to  right  of  dower 

in  land  of  bankrupt,  see  (Conflict  of 

Laws,  4,  5. 
Power  of  Congress  to  terminate  dower 

rights  on  bankruptcy  of  husband, 

see  Dower. 

Jurisdiction. 

1.  That  property  of  a  bankrupt  is  lo- 
cated in  a  district  other  than  that  in  which 
bankruptcy  proceedings  against  him  arc  in- 
stituted, does  not  prevent  the  court's  deter- 
mining all  liens  and  interests  affecting  it, 
Thomas  v.  Woods,  26:  1180,  173  Fed,  5S5, 
97  C.  C.  A.  535. 

Who  may  be  adjudged  bankrupt. 

2.  A  corporation  whose  principal  bii!:- 
iness  is  making  and  connecting  arches,  walls, 
and  abutments,  bridges,  buildings,  etc.,  out  of 
concrete,  in  carrying  on  which  business  it 
buys  and  combines  together  raw  materials, 
and  supplies  the  necessary  labor,  machinerr. 
and  appliances,  is  a  "corporation   engaged 
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principally  in  manufacturing/'  within  the 
ineaning  of  the  bankrupt  act  of  July  1, 
1898  (30  Stat,  at  L.  644,  chap.  541,  U.  S. 
Comp.  Stat.  190L  p.  3418),  §  4,  as  amended 
by  the  act  of  February  5,  1003  (32  Statt  at 
L.  797,  chap.  487,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  1309),  defining  the  persons  or  cor- 
porations which  may  be  adjudged  involun- 
tary bankrupts,  although  such  company 
makes  its  product,  and  gives  it  form  and 
8liai)e,  at  tlie  place  where  it  is  to  remain. 
Friday  v.  Hall  &  Kaul  Co.  a6:  475,  30  Sup. 
a.  Rep.  201,  210  U.  S.  449,  64  L.  ed.  — . 

(Annotated) 
Assets. 

3.  A  statute  permitting  a  married 
woman  to  take  out  insurance  on  her  hus- 
band's life  does  not  render  exempt,  under 
the  bankruptcy  act,  the  policy  taken  out 
by  him  and  payable  to  her  if  she  survives 
him,  otherwise  to  his  estate  or  bcneticlary 
designated  by  him,  and  which  may  be  sur- 
rendered by  him  for  cash  or  value.  Re  White, 
a6:  451, 174  Fed.  333,  98  C.  C.  A.  205. 

4.  The  trustee  has  a  right  to  surrender 
insurance  on  the  life  of  the  bankrupt,  and 
receive  the  proceeds,  where  the  policy  pro- 
vides that  it  shall  be  payable  to  his  wife  if 
she  survive  him,  otherwise  to  his  estate,  or 
to  any  beneficiary  to  be  named  by  him,  and 
which  permits  the  insured  himself  at  any 
time  to  surrender  the  policy  for  paid-up  in- 
surance or  other  value.  Re  White,  a6:  451, 
174  Fed.  333,  98  C.  C.  A.  205.      (Annotated) 

5.  A  lien  acquired  under  the  state  law 
by  an  assignee  for  creditors,  upon  property 
which  had  been  conditionally  sold  to  the 
assignor  by  an  instrument  not  filed  with  the 
register  of  deeds  as  required  by  statute, 
may,  upon  order  of  the  court  of  bank- 
ruptcy, be  retained  by  the  trustee  for  the 
benefit  of  the  creditors,  upon  his  succeeding 
the  assignee  by  the  institution  of  bank- 
ruptcy proceedings  against  the  assignor,  in 
view  of  that  provision  of  the  bankruptcy 
law  which  provides  that  claims  which,  for 
want  of  record,  are  not  valid  liens  as 
against  the  claims  of  creditors  of  the  bank- 
rupt, shall  not  be  liens  against  his  estate. 
Re  Fish  Bros.  Wagon  Co.  26:  433,  90  C.  C. 
A.  427,   164  Fed.  553.  (Annotated) 

Discharge;   effect. 

6.  A  promise  to  pay  the  balance  of  an 
indebtedness  discharged  in  bankruptcy  can- 
not be  implied  from  a  subsequent  part  pay- 
ment, since,  as  a  discharge  absolutely  ex- 
tinguishes the  pre-existing  debts,  an  express 
promise  to  pay  is  necessary  in  order  to 
revive  a  liability  upon  a  claim  so  discharp^ed. 
Matthewson  v.  Keedham,  a6:  274,  105  Pac. 
436,  81  Kan.  340.  (Annotated) 

7.  Immunity  of  a  contractor  from  lia- 
bility to  a  personal  judgment  because  of 
being  adjudged  a  bankrupt  will  not  give  a 
materialman  who  has  furnished  materials 
to  be  used  in  improving  the  property  of 
another,  a  right  to  foreclose  his  lien  In 
equity  against  the  property  of  such  third 
person.  Pike  Bros.  Lumber  Co.  v.  Mitchell, 
26:  409,  64  S.  £.  908,  132  Ga.  075. 

(Annotated) 
26  J.,R.A.(N.S.>  79 


BANKS. 

Validity  of  consideration  for  note  given 
to  cover  shortage  of  employee^  see 
Bills  and  Notes,  2,  3. 

Payment  of  checks;   forgeries. 

1.  A  bank  which  pays  to  a  bona  fide 
holder  a  forged  check  purporting  to  be 
drawn  upon  it  by  one  of  its  depositors  can- 
not recover  the  amount  paid  from  the  inno- 
cent holder.  Pennington  County  Bank  v. 
V'lTBi  State  Bank,  26:  849,  125  N.  W.  119, 
—  Minn.  — . 

Collections. 

2.  A  bank  which  takes  a  forged  check 
from  a  stranger,  although  without  inquiry 
or  investigation,  and  indorses  thereon  "For 
collection,"  and,  together  with  a  request  for 
telegraphic  advice  if  the  check  is  honored, 
forwards  it  to  the  drawee  bank,  is  a  bona 
fide  holder  so  as  to  prevent  recovery  there- 
from after  discovery  of  the  forgery  by  the 
drawee  bank,  which,  in  accordance  with  such 
request,  had  remitted  the  amount  to  the 
indorsee  bank,  which  had  in  turn  paid  it  to 
the  one  presenting  it  for  payment.  Pen- 
nington Coimty  Bank  v.  First  State  Bank, 
26:  849,  125  N.  W.  119,  —  Minn.  — . 

3.  The  mere  retention,  by  the  owner,  of 
a  check  returned  to  him  protcHtod  by  a 
collecting  agent,  is  not  a  ratification  of  the 
latter's  act  in  refunding  money  paid  on  the 
check,  under  a  claim  that  it  was  fraudulent- 
ly issued,  where  he  has  no  notice  that  the 
check  had  been  paid  and  the  money  re- 
turned: Monongahela  Bank  v.  First  Nat. 
Bank,  26:  Z098,  75  Atl.  359,  226  Pa.  270. 

4.  A  collecting  bank  which  returns  to 
the  drawee  money  paid  on  the  check  because 
it  receives  notice  that  the  check  is  fraudu- 
lent cannot,  in  an  action  by  its  principal  to 
hold  it  liable  for  the  fund  so  returned,  set 
up  the  fact  that  the  principal  had  notice  of 
the  fraud,  and  therefore  could  not  have  en- 
forced payment  of  the  check  against  the 
drawee.  Monongahela  Bank  ▼.' First  Nat. 
Bank,  26:  1098,  75  Atl.  359,  226  Pa.  270. 

(Annotated) 

Taking  deposit  while  insolvent. 

5.  The  director  of  a  bank  who  keeps 
open  for  the  receipt  of  deposits  one  of  ita 
branches,  knowing  that  the  bank  is  insol- 
vent, may  be  convicted  under  a  statute  pro- 
viding for  the  punishment  of  an  agent  of  a 
bank  who  receives  deposits  knowing  the 
establishment  to  be  insolvent,  although  he 
is  not  present  in  the  town  where  the  branch 
is  located,  and  has  no  part  in  the  manual 
receipt  of  the  deposit.  State  v.  Mitchell, 
26:  1072,  61  So.  4,  —  Miss.  — ,     (Annotated) 


BAR. 

Of  judgment,  see  Judgment,  4-12. 
Of    limitation,   see   Limitation    of   Ac- 
tions. 


BATH  HOUSB. 

Forbidding  solicitation  of  business  by, 
at  railroad  stations,  see  Constitu- 
tional Law,  30. 
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BEHAVIOR. 

Evidence  of  good  behavior  of  prosecu- 
trix on  prosecution  for  incest^  see 
Evidence,  31. 

BENEFITS. 

Deduction  for,  in  condemnation  pro> 
ceedings,  see  Damages,  9,  16. 

BENEVOLENT  SOCIETIES. 

Insurance  by,  see  Insurance. 

BETTERMENTS. 

Consideration  for  landlord's  promise  to 
<  pay  for,  see  Contracts,  3. 

BILLS  AND  NOTES. 

Conflict  of  laws  as  to  validity  of  note 
signed  by  married  woman,  see  Con- 
flict of  Laws,  1,  2. 

Securing  execution  of  duplicate  note  by 
fraud  and  passing  it  for  value  as 
forgery,  see  Forgery. 

Necessity  of  pleading  foreign  law  as 
to,  see  Pleading,  1. 

Surety  on,  see  Principal  and  Surety. 

Construction  of  negotiable  instruments 
law,  see  Statutes,  11. 

Conflict  between  negotiable  instruments 
law  and  statutes  deflning  rights 
and  liabilities  of  surety,  see  Stat- 
utes, 17. 

Intent  of  payee  in  adding  clause  to 
note  as  question  for  jury,  see  Trial, 
6. 

Consideration. 

C()nsideratioii  of  contracts,  generally, 
see  Contracts,  3-5. 

1.  An  oral  promise  to  pay  a  commis- 
sion to  a  broker  for  the  sale  of  real  estate 
constitutes  a  suflicient  consideration  to  sup- 
port a  promissory  note  given  in  payment  of 
such  commission,  although  such  promise,  so 
long  as  it  rests  in  parol,  is  unenforceable 
bv  statute.  Mohr  v.  Rickgauer,  a6:  533,  117 
N.  W.  950,  82  Neb.  308. 

2.  The  fact  that  bank  officers  desire  to 
adjust  a  defalcation  •f  a  bank  employee 
before  the  arrival  of  the  bank  examiner 
does  not  of  itself  show  an  unlawful  and  in- 
valid consideration  for  a  note  given  to  cover 
the  shortage.  Galena  Nat.  Bank  v.  Ripley, 
26:  993,  104  Pac.  807,  65  Wash.  616. 

(Annotated) 

'  8.  Forbearance  by  a  bank  to  prosecute 
a  defaulting  officer,  or  prove  a  claim  against 
his  estate,  is  a  good  and  valid  Consideration 
for  a  note  given  by  hia  son  to  cover  the 
shortage.  Galena  Nat.  Bank  v.  Ripley,  26: 
993,  104  Pac.  807,  55  Wash.  615. 

Negotiability. 

4.  A  note  not  containing  the  words  "to 
order"  or  **bearer,*'  or  their  equivalent,  is 
not  negotiable  under  the  provisions  of  the 
negotiable  instruments  law.  Wettlaufer  v. 
Baxter,  26:  804,  125  S.  W.  741,  —  Ky.  — . 

6.  The  provision  of  the  negotiable  in- 
struments law  that  an  instrument  is  pay- 
able to  bearer  when  the  last  indorsement  is 
in  blank  does  not  convert  into  a  negotiable 
instrument  a  note  which  does  not  contain 
26  L.R.A.(N.S.) 


I  words  of  negotiability  on  its  face.  Wettlau- 
fer V.  Baxter,  26:  804,  125  S.  W.  741,  —  Ky. 
— '  (Annotated) 

6.  A  provision,  in  a  mortgage  securing 
a  {Promissory  note,  for  attorneys'  fees  in  the 
event  of  foreclosure,  does  not  render  the 
note  non-negtiable, — at  least  where  the  pro- 
visions of  the  mortgage  are  not,  by  direct 
stipulation  in  the  note,  made  a  part  there- 
of. Farmers*  Nat.  Bank  v.  McCall,  26:217, 
106  Pac.  866,  —  Okla.  —.  (AnnoUted; 

7.  A  provision,  in  a  mortgage  securing 
a  contemporaneous  note,  for  attorneys*  fees 
in  the  event  of  foreclosure,  is  not  made  a 
part  of  the  note,  so  as  to  destroy  its  nego- 
tiability, by  a  statute  providing  that  when 
several  contracts  relate  to  the  same  matters 
between  the  parties,  and  are  made  as  parts 
of  substantially  one  transaction,  they  are 
to  be  taken  together,  as  such  statute  con- 
stitutes a  rule  of  interpretation  merely; 
and  the  mortgage  and  note  therefore  remain 
separate  contracts  except  for  purposes  of 
interpretation.  Farmers'  Nat.  Bank  v.  Mc- 
Call, 26:  217,  106  Pac.  866,  —  Okla.  — . 

Indorsement  and  transfer. 

Effect  of  blank  indorsement  to  make 
non-negotiable  instrument  negotia- 
ble, see  supra,  5. 

8.  Title  to  a  non-negotiable  note  may 
be  transferred  by  indorsement  and  delivery, 
but  the  assignee  acquires  the  instrument 
subject  to  the  law  applicable  to  non- nego- 
tiable paper.  Wettlaufer  v.  Baxter^  26: 
804,  126  S.  W.  741,  — -  Ky.  — . 

9.  The  assignor  of  a  non-negotiable 
note  is  not  liable  thereon,  unless  the  maker 
has  been  prosecuted  with  due  diligence  to 
insolvency.  Wettlaufer  v.  Baxter,  26:804, 
125  S.  W.  741,  —  Ky.  — . 

Rights  and  liabilities  of  transferees. 

Who  is  bona  fide  holder  of  forged  check, 
see  Banks,  2. 

10.  A  bona  fide  holder  is  one  who  re- 
ceives the  instrument  in  the  ordinary  course 
of  business,  in  good  faith,  and  for  a  valuable 
consideration.  Pennington  County  Bank  v. 
First  State  Bank,  26: 849,  125  N.  W. 
119,  —  Minn.  — . 

11.  The  holder  of  a  negotiable  note 
executed  as  collateral  security  for  an  ante- 
cedent debt,  which  has  been  extended  on 
account  of  the  giving  of  such  collateral,  re- 
tains the  same  unaffected  by  equities  be- 
tween the  original  parties  of  which  he  had 
no  notice.  Farmers*  Nat.  Bank  v.  McCall. 
26:  217,  106  Pac.  866,  —  Okla.  — . 

BONA  FIDE  PURCHASFns. 

Of  bills  or  notes,  see  Bills  and  Xote5. 
Burden  of  establishing  good  faith,  see 

Evidence,  4. 
Sufficiency  of  evidence  to  show  notice 

to  purchaser,  see  Evidence,  44. 
Of  land,  see  Vendor  and  Purchaser,  2-4. 

BONDHOIiDERS. 

Joinder  of  bondholders  protected  by 
mortgage,  with  trustee  as-  parties 
defendant,  aee  Parties,  5. 


BONDING  COMPANY— BUILDINGS. 
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BONDING  COMPANY. 

See  Principal  and  Surety. 

BONDS. 

Instruction  as  to  interest  in  action  on, 

see  Appeal  and  Error,  33. 
Estoppel  by,  see  Estoppel,  1. 

By  public  depository. 

Estoppel  of  surety  as  to  extent  of  lia- 
bility under  bond,  see  Estoppel,  1. 

1.  A  surety  company  furnishing  a  bond 
to  the  state  for  a  state  depository  cannot 
resist  liability  thereon  on  the  ground  that 
the  state  treasurer  had  connived  with  the 
depository  to  deposit  funds  therein  contrary 
to  law.  United  States  Fidelity  &  G.  Co. 
V.  State,  26:  865,  106  Pac.  1040,  81  Kan.  660. 

(Annotated) 
Municipal  bonds. 

2.  When  the  power  of  a  municipal  cor- 
poration to  issue  water  bonds  is  derived 
from  a  statute  which  imposes  the  condition 
precedent  that  any  issuance  of  bonds  for 
such  purpose  must  first  be  submitted  to, 
and  authorized  by  the  voters,  the  voters  can- 
not delegate  to  the  city  council  the  power  to 
Hx  the  amount  of  the  bonds.  Stern  v.  Fargo 
a6:  665,  122  N.  W.  403,  —  N.  D.  — . 

3.  The  issuing  of  bonds  by  a  city  foh 
the  construction  of  waterworks  and  for  an 
electric  light  plant  being  for  different  pur- 
poses, a  resolution  of  the  city  council  pro- 
viding for  an  election  to  vote  on  the  is- 
suance of  bonds  for  the  construction  of  a 
waterworks  pumping  station,  and  an  elec- 
tric light  plant  in  connection  with  such 
station,  does  not  provide  for  the  submission 
of  the  question  of  the  issuance  of  bonds  for 
a  single  purpose  by  the  use  of  the  phrase 

m  connection  with,"  so  as  not  to  fall  with- 
in the  rule  that  two  independent  proposi- 
tions cannot  be  so  submitted  as  to  require 
a  vote  for  or  against  both.  Stern  v.  Fareo. 
a6:  665,  122  N.  W.  403,  —  N.  D.  — . 

(Annotated) 

4.  A  resolution  of  a  city  council  pro- 
viding for  an  election  to  vote  on  the  issu- 
ance of  bonds,  and  the  notice  by  the  city 
auditor  of  such  election,  which  state  the 
purposes  of  the  bond  issue  to  be  for  the 
construction  of  a  waterworks  pumping 
station  and  to  install  an  electric  light 
plant  in  connection  therewith,  state  two  in- 
dependent purposes  in  one  proposition,  by 
reason  of  which  the  voter  must  vote  either 
for  or  against  both,  whereas  he  is  entitled 
to  vote  for  or  against  either,  separately; 
and  an  election  made  pursuant  to  such 
resolution  and  notice  is  thereby  rendered 
invalid.  Stern  v.  Fargo,  a6:  665,  122  N  W 
403,  —  N.  D.  — .         ^ 

6.  A  resolution  of  a  city  council  pro- 
viding for  a  bond  issue  election,  and  a  notice 
of  such  election,  under  a  statute  requiring 
that  the  question  of  issuing  bonds  for  the 
construction  of  waterworks  shall  be  submit- 
ted to  the  voters  of  the  city  after  notice 
stating  the  purpose  for  which  the  bonds  are 
to  be  issued,  must  both  state  the  specific 
purpose  for  which  the  bonds  are  to  be  is-  ' 
26  L.R.A.(N.S.) 


sued.    -Stem  v.  Fargo,  26:  665,  122  N.  W. 
403,  —  N.  D.  — . 

6.  As  the  duties  of  a  city  auditor  in 
issuing  notice  of  a  municipal  bond  issue 
election  are  purely  ministerial,  such  notice 
must  follow  the  terms  and  conditions  of  the 
resolution  authorizing  the  election.  Stern 
V.  Fargo,  20:  665,  122  N.  W.  403,  —  N.  D. 

7.  A  resolution  of  a  city  council  provid- 
ing for  the  issuance  of  $100,000  in  bonds, 
or  such  part  thereof  as  may  be  required  for 
the  construction  of  a  waterworks  pumping 
station  and  electric  light  plant,  and  a  notice 
of  an  election  to  vote  on  such  issuance,  in 
the  same  language  as  the  resolution,  do  not 
state  the  amount  of  the  bonds  to  be  voted 
upon,  within  the  meaning  of  a  statute  re- 
quiring such  notice  to  state  the  amount  of 
the  bonds  to  be  issued,  as  thereunder  voters 
are  entitled  to  know  definitely  what  is 
proposed  in  the  way  of  increasing  the  mu- 
nicipal indebtedness;  and  an  election  held 
pursuant  to  such  defective  notice  is  invalid. 
Stern  v.  Fargo,  26:  665,  122  N.  W.  403,  — 
N.  D.  — . 


BROKERS. 

Consideration  of  note  given  in  payment 
of  commission,  see  Bills  and  Notes, 
1. 

Consideration  for  promise  to  pay  for 
services  of,  see  Contracts,  5. 

Injunction  by  Federal  court  against 
suit  in  state  court  to  recover  com- 
pensation, see  Courts,  9. 

Bringing  brokers  into  suit  by  cross  bill 
for  purpose  of  settling  compensa- 
tion, see  Pleading,  13. 

As  to  factors,  see  Factors. 

BUILDING      AND      liOAN      ASSOCIA- 
TIONS. 

Evidence  by  officers  of,  as  to  terms  of 
loan  to  married  woman  secured 
through  husband  since  deceased, 
see  Evidence,  27. 

Special  legislation  as  to,  see  Statutes, 
5. 

A  second  auction  of  funds  on  the 
same  evening  is  not  prevented  by  a  pro- 
vision of  a  by-law  of  a  building  and  loan 
association  to  the  effect  that  no  loan  shall 
be  made  to  a  second  bidder  on  the  same 
evening  for  a  premium  lower  than  the  suc- 
cessful bid.  Spithover  v.  Jefferson  Bldg.  & 
Loan  Asso.  26:  1135,  125  S.  W.  766,  —  Mo. 


BUIIiDING  CONTRACT. 

Cost  of  building  as  measure  of  recovery 
by  contractor,  see  Damagc^s,  4. 


BUILDINGS. 

Building  regulations  as  interference 
with  property,  see  Constitutional 
Law,  15. 

Elevators  in,  sec  Elevators. 
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BURDEN  OF  PROOF— CARRIERS. 


Power  of  executor  to  insert  restrictive 
covenants  in  deeds,  see  Executors 
and  Administrators,  1. 

Lien  on,  see  Mechanics'  Liens. 

Power  of  municipality  to  provide  for 
appointment  of  deputy  building  in- 
spector, see  Municipal  Corpora- 
tions, 2,  3. 

1.  A  municipal  ordinance  declaring  it 
unlawiul  to  construct  any  wooden  building 
within  the  fire  limits  of  the  city  is  not 
violated  by  a  repairing  or  remodeling  of  a 
wooden  building,  unless  it  is  done  to  the 
extent  of  substantially  erecting  a  "new 
building**  as  that  word  is  commonly  under- 
stood. Mayville  v.  Rosing,  a6:  120,  123  N. 
W.  393,  —  N.  D.  — .  (Annotated) 

2.  A  municipal  ordinance  requiring  all 
repairs  to  roofs  within  the  fire  limits  to  be 
of  noninflammable  material  does  not  pro- 
hibit the  replacing  of  a  few  wooden  shingles 
with  new  ones  of  the  same  material,  since 
the  fire  risk  is  not  thereby  materially  in- 
creased. Soncca  v.  Cochran,  26:  124,  00  E. 
E.  288,  -—  S.  C.  — .  (Annotated) 

3.  To  violate  a  municipal  ordinance  de- 
claring it  unlawful  to  construct  any  wooden 
building  within  the  established  fire  limits 
of  a  city,  the  acts  must  be  brought  within 
the  terms  of  the  ordinance,  or  synonymous 
terms,  or  terms  included  within  the  terms  of 
the  ordinance;  and  the  words  '*repairing" 
and  "remodeling"  are  not  synonymous,  or 
included  within  the  meaning  of  the  word 
"building."  Mayville  v.  Rosing,  26:  120,  123 
N.  W.  393,  —  N.  D.  — . 

4.  No  conviction  can  be  had  under  a 
municipal  ordinance  declaring  it  unlawful  to 
construct  any  wooden  building  within  the 
established  fire  limits  of  the  city,  solely  on 
the  fact  that  the  acts  complained  of  are 
within  the  spirit  or  purpose  of  the  ordi- 
nance. Mayville  v.  Rosing,  26:  120,  123  N. 
W.  393,  —  N.  D.  — . 

5.  The  changing  of  a  wooden  building 
42  feet  long,  24  feet  wide,  and  10  feet  high 
at  the  highest  point  outside  of  a  skylight 
about  17  feet  high  at  its  highest  point,  the 
sides  of  which  buihling  were  of  unequal 
height,  by  the  removal  of  the  roof  and 
skylight,  and  the  raising  of  the  building, 
except  at  the  front,  ;U  feet  on  one  side  and 
7i  feet  on  the  other,  thereby  making  the 
sides  of  equal  height;  and  the  building  of 
an  addition  on  the  rear  16  feet  of  the  upper 
part,  which  addition  contains  four  rooms 
and  has  a  peaked  rooF,  the  peak  of  which  is 
17  feet  and  the  base  12  feet  from  the 
ground;  the  front  of  the  building  not  being 
changed  as  to  height  or  appearance,  and  the 
only  change  in  the  appearance  of  the  sides 
being  that  made  by  the  increased  height, — 
does  not  constitute  a  violation  of  a  mu- 
nicipal ordinance  declaring  it  unlawful  to 
construct  a  wooden  building  within  the  fire 
limits  of  the  city.  Mavville  v.  Rosing,  26: 
120,  123  N.  W.  393,  —  N.  D.  — . 

IJIIRDEN   OF  PROOF. 

In  general,  see  Evidence,  1-8. 
26  L.R.A.(N.S.) 


BY-IrfAWS. 

Of  building  and  loan  R880ciatioTi«,  sec 
Building  and  Loan  Associations. 

CANCELATION. 

Of  tax  assessment,  see  Taxes,  6. 

CAPTION. 

Sufficiency  of  caption  of  indictment^  we 
Indictment,  etc,  3. 

CARRIERS. 

Elevators  as  carriers,  see  Elevators. 
Injury   to   employees,  see  Master   and 

Servant. 
Injury  to  children  near  railroad  track 

by  fall  of  material  from  car,  see 

Negligence,  2. 

Duty  to  transport. 

Compulsory  election  as  to  form  of  rem- 
edy for  refusal  to  transport  pas- 
senger, see  Appeal  and  Error,  23. 

Directing  verdict  for  carrier  in  action 
for  refusal  to  transport,  see  Trial, 
21. 

1.  A  common  carrier  is  bound  to  ac- 
cept as  a  passenger  one  who  is  ill,  provided 
it  can  furnish  the  necessary  accommoda- 
tions, and  the  passenger  is  willing  to  pay 
for  what  he  demands.  Connors  v.  Cunard 
Steamship  Co.  26:  171,  90  N.  E.  601,  204 
Mass.   310.  (Annotated) 

2.  Neither  a  statute  requiring  passen- 
ger vessels  to  carry  a  duly  qualified  medical 
practitioner,  nor  the  presence  of  such  per- 
son on  the  vessel,  changes  the  carrier's  right 
to  refuse  to  receive  as  an  ordinary  passenger 
a  person  in  need  of  medical  attention  during 
the  voyage.  Connors  v.  Cunard  Steamship 
Co.  26;  171,  90  N.  E.  601,  204  Mass.  310. 

3.  An  ocean  passenger  carrier  has  a 
right  to  refuse  to  receive  as  an  ordinary  pas- 
senger a  person  in  need  of  medical  attention 
during  the  voyage.  Connors  v.  Gunard 
Steamship  Co.  26:  171,  90  N.  E.  GOl,  204 
Mass.  310. 

Measure  of  care  required;   ncgllgeiioe 

generally. 

Joint  action  against  owner  of  track  and 
other  company  using  track  under 
license,  see  Action  or  Suit,  3. 

Reversible  error  as  to  instructions  in 
action  for  injury  to  passenger,  see 
Appeal  and  Error,  32,  35. 

Presumption  of  negligence  from  injurj 
to  passenger,  see  Evidence,  5. 

Evidence  upon  question  of  temperature 
and  condition  of  car,  see  Evidence, 
26. 

Proximate  cause  of  injury  to  passenger, 
see  Proximate  Cause,  2. 

Negligence  of  carrier  as  question  for 
jury,  see  Trial,  9. 

Instructions  in  action  for  injury  to  pas- 
senger, see  Trial,  24. 

4.  A  common  carrier,  being  the  owner 
of  its  track,  is  liable  to  its  passenger  for 
an  injury  received  in  a  collision  between 
its  car  and  the  car  of  another  carrying  ciwn- 
pany  which  it  admits  to  the  joint  use  of  its 
track,  though  the  collision  may  result  wbol- 
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ly  from  the  ncgllgpiice  of  the  latter  com- 
pany. Maiiinec  Valley  R.  &,  L.  Co.  v.  Mont- 
gomery, 26:  987,  91  N.  E.  181,  81  Ohio  St. 
426.  ( Annotated ) 

5.  A  carrier  is  liable  to  a  passenger  who 
is  himself  free  from,  contributory  negligence, 
for  injuries  caused  by  his  being  struck, 
while  standing  on  the  step  of  a  moving  pas- 
senger car,  by  an  express  truck  whicli  was 
left  at  night  upon  an  unlighted  depot  plat- 
form, within  5  indies  of  such  passing  train, 
notwithstanding  the  truck  was  placed  in 
such  position  by  an  express  company  which 
was  permitted  to  use  the  platform  for  its 
own  purposes.  Irvin  v.  Missouri  P.  R.  Co. 
36:  739,  106  Pac.  1063,  87  Kan.  640. 

6.  The  operator  of  a  scenic  railway  is 
bound  to  use  the  highest  degree  of  care  and 
caution  for  the  safety  of  its  patrons,  and 
do  all  that  human  care  and  foresight  can 
reasonably  do,  consistent  witli  th6  mode  of 
conveyance  and  the  practical  operation  of 
the  railway,  to  prevent  accidents  to  patrons 
while  riding  in  its  cars.  O'Cailnghan  v.  Dell- 
wood  Park  Co.  26:  Z054,  80  N.  E.  1005,  242 
111.   336.  (Annotated) 

7.  A  railroad  company  in  carrying  the 
mail  is  not  a  public  oflicer  or  agent,  so  as  to 
be  exempt  from  liability  for  injuries  caused 
by  the  negligence  of  its  servants  which  re- 
sults in  injury  to  a  mail  clerk.  Barker  v. 
Chicago,  P.  &  St.  L.  R.  Co.  26:  1058,  90  N. 
E.  1057,  243  111.  482. 

8.  A  railroad  company  is  liable  for  an 
injury  inflicted  upon  a  postal  clerk  in  its 
mail  car  by  the  negligence  of  its  employees, 
to  the  same  extent  as  to  a  passenger  for  hire. 
Barker  v.  Chicago,  P.  &  St.  L.  R.  Co.  26: 
1058,  90  N.  E.  1057,  243  HI.  482. 

( Annotated ) 

9.  One  who  is  not  a  member  of  a  mili- 
tary company,  but  who  volunteers  to  ac- 
company it  on  an  expedition,  to  supply  the 
place  of  a  member,  cannot  hold  the  railroad 
company  liable  for  injury  due  to  the  dis- 
comfort of  a  car  in  which  the  company  is 
carried,  where  he  is  not  subject  to  discipline 
under  the  statute,  since  he  may  avoid  in- 
jury by  going  into  another  car.  Louisville 
&  N.  R.  Co.  v.  Scalf,  26:  263,  110  S.  W.  862, 
33  Ky.  L.  Rep.  721.  (Annotated) 

Contribntory    negligence   of   passenger. 

Consideration  on  appeal  of  question  of 
contributory  negligence,  see  Appeal 
and  Error,  21. 
10.  A  street  car  company  is  not  liable 
for  injury  to  a  former  passenger  who,  after 
alighting  from  the  car,  is  injured  by  falling 
over  the  rear  fender,  which  has  become  loose 
from  the  fastenings  intended  to  keep  it  up 
while  the  car  is  running  in  the  opposite  di- 
rection, and  has  fallen  into  the  position 
which  it  should  occupy  if  it  were  in  front 
of  the  car,  where  the  company  does  not 
know  that  it  is  down,  and  the  passenger 
might  discover  that  fact  by  proper  atten- 
tion, although  the  accident  occurs  after  dark. 
Powers  v.  Connecticut  Co.  26:  405,  74  Atl. 
931,    82    Conn.    665.  (Annotated) 

26  L.R.A.(N.S.) 


Ejection  of  passenger. 

11.  One  who,  suffering  from  cancer  and 
the  effects  of  a  recent  surgical  operation, 
so  that  he  will  need  medical  attention  dur- 
ing the  voyage,  purchases  a  steamship  tick- 
et, and  enters  the  vessel  without  notifying 
the  carrier  of  that  fact  and  airranging  for 
the  necessary  care,  cannot  complain  if  the 
carrier  refuses  to  accept  him,  and  puts  him 
ashore  before  the  vessel  begins  its  voyage. 
Connors  v.  Cunard  Steamship  Co.  26:  171, 
90  N.  E.  601,  204  Mass.  310. 

Injuries  in  getting  on  or  off. 

Reversible    error    as   to   instruction    in 

action  for  injury  to  passenger,  see 

Appeal  and  Error,  35. 
Amendment  of  declaration  as  affecting 

limitation  of  action,  see  Limitation 

of  Actions,  9. 

12.  The  conductor  of  a  street  car  may  be 
found  to  be  negligent  if  he  signals  the  car 
to  start  before  the  intending  passenger  has 
an  opportunity  to  alight  again  in  safety, 
when  he  refuses  to  admit  a  cripple  who,  at- 
tempting to  board  the  car  by  the  wrong 
door,  has  mounted  the  car  steps.  Yancy  v. 
Boston  Elevated  R.  Co.  26:  1217,  91  N.  E. 
202,  205  Mass.  162. 

13.  The  conductor  of  a  street  car  may  be 
guitly  of  gross  negligence  in  starting  a  car 
with  notice  that  an  intending  passenger, 
who  is  crippled,  is  upon  the  step  at  the  door 
on  the  wrong  side  of  the  car,  seeking  ad- 
mission, before  giving  him  an  opportunity 
to  alight  after  admission  through  such  door 
has  been  refused,  where  the  starting  of  the 
car  will  cause  him  to  fall  from  the  car  into 
the  street.  Yancy  v.  Boston  Elevated  R. 
Co.  26:  1217,  91  N.  E.  202,  205  Mass.  162. 

( Annotated ) 

14.  A  conductor  in  charge  of  an  open 
street  car  is  notguilty  of  wilful  and  wanton 
conduct  which  will  render  the  company  lia- 
ble therefor,  who,  upon  seeing  a  newsboy  on 
the  running  board  of  the  car  next  the  par- 
allel track,  and  outside  the  protecting  bar, 
gets  opposite  him  on  the  other  side  of  the 
car  and  waves  his  hand  at  him,  commands 
him  to  get  off  the  cars,  and  steps  between 
the  seats  as  though  to  reach  him,  in  conse- 
quence of  which  the  boy  jumps  off  when  the 
car  is  going  7  or  8  miles  an  hour,  to  his  in- 
jury. Lebov  V.  Consolidated  R.  (^o.  26:  265, 
89  N.  E.  646,  203  Mass.  380.     (Annotated) 

15.  A  cripple  is  not  per  se  negligent  in 
mounting  the  steps  in  attempting,  contrary 
to  a  rule  of  the  company,  to  enter  a  street 
car  on  the  wrong  side,  where  the  door  is 
closed,  where  he  is  ignorant  that  he  will  not 
be  admitted  on  that  side,  and  he  is  seen  by 
tlie  conductor.  Yancy  v.  Boston  Elevated 
R.  Co.  26:  1217,  91  N.  E.  202,  205  Mass. 
162. 

Carriers  of  freight. 

.Unconstitutionality  of  statute  as  tooth- 
ers as  defense  to  carrier  in  action 
to  recover  statutory  penalty  for  de- 
lay, see  Action  or  Suit,  1,  2. 
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CARRYING  ON  BUSINESS— CHARITIES. 


Statute  prescribing  minimum  rate  of 
speed  for  transportation  of  live 
stock  as  interference  with  inter- 
state commerce,  see  Commerce,  4. 

Statute  prescribing  minimum  rate  of 
speed  of  transportation  of  live  stock 
as  class  legislation,  see  Constitu- 
tional Law,  7. 

Denial  of  due  process  of  law  by  statute 
prescribing  minimum  rate  of  speed 
for  transportation  of  live  stock,  see 
Constitutional  Law,   17,   19. 

L  tatute  as  to  rate  of  speed  of  transpor- 
tation of  live  stock  as  exercise  of 
police  power,  see  Constitutional 
Law,  28. 

Measure  of  damages  for  breach  of  duty, 
see  Damages,  6. 

Exclusiveness  of  statutory  remedy  for 
failure  to  furnish  cars,  see  Election 
of  Remedies,  3. 

Evidence  as  to  negligence  of  carrier  in 
permitting  cattle  to  become  infect- 
ed with  disease,  see  Evidence,  37. 

Who  may  maintain  action  for  injuries 
to  property  during  transit,  see  Par- 
ties, 2,  3. 

Sufficiency  of  pleading  in  action  to  re- 
cover penalty  for  delay  in  transpor- 
tation, see  Pleading,  6. 

Demurrer  to  petition  in  action  for  fail- 
ure to  furnish  cars,  see  Pleading, 
16. 

Negligence  of  carrier  in  handling  in- 
fected cattle  as  question  for  jury, 
see  Trial,  16. 

16.  A  carrier  is  not  liable  for  injury  to 
cattle  by  contagious  disease  which  makes 
its  appearance  after  the  lapse  of  the  re- 
quired number  of  days  after  their  delivery 
at  destination,  in  the  absence  of  negligence 
on  its  part.  Baltimore  &  O.  R.  Co.  v.  Dever, 
26:  712,  76  Atl.  352,  —  Md.  — .  (Annotated) 

17.  One  who  delivers  property  to  a  car- 
rier to  be  transported  to  his  own  order  at  a 
town  where  he  does  not  reside  and  has  no 
representative  or  place  of  business,  under 
a  bill  of  lading  requiring  notice  to  be  given 
him  of  its  arrival,  is  bound  to  put  himself 
in  a  position  to  receive  the  notice.  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Townes,  26:  572, 
124  S.  W.  1036,  —  Ark.  — .       (Annotated) 

18.  In  an  action  to  recover  the  statutory 
penalty  for  delay  in  transporting  live  stock, 
provided  by  a  statute  binding  carriers  by 
railroad,  when  carrying  stock  between  in- 
trastate points,  to  maintain  a  minimum  rate 
of  speed  from  the  initial  point  to  the  point 
of  feeding  or  destination,  or,  if  over  a  branch 
road  of  less  than  125  miles  in  length,  to 
the  first  division  station,  the  carrier  should 
not  be  charged  with  time  consumed  by  un- 
loading the  stock  for  feed,  water,  and  rest 
at  such  a  division  point,  or  for  failure 
promptly  to  continue  the  shipment  from 
that  point,  where  to  do  so  would  have  com- 
pelled the  carrier  to  operate  its  trains  and 
deliver  the  stock  on  Sunday,  in  violation  of 
law,  although  the  statute  itself  provides  no 
exceptions,  and  does  not  state  what,  if  any. 
defenses  may  or  may  not  be  available  in  an 
action  brought  thereon,  except  that  the  time 
26  L.R.A.(N.S.) 


consumed  in  picking  up  and  setting  out,  and 
loading  or  unloading  stock  at  stations,  shall 
not  be  included.  Cram  v.  Chicago.  B.  &  Q. 
R.  Co.  26:  1022,  122  N.  W.  31,  84  Neb.  607. 

Governmental  control;  rebates. 

Regulation  of  interstate  business  of,  see 

Commerce,  4. 

Forbidding  drumming  or  soliciting  busi- 
ness at  railroad  stations,  see  Con- 
stitutional Law,  30. 

Review  by  court  of  order  of  railway 
commission  as  to  maintenance  of 
station,  see  Courts,  8.  4. 

19.  That  a  station  ordered  by  a  railway 
commission  will  not  pay  expenses  does  not 
render  the  order  confiscatory  in  effect,  where 
the  revenue  from  the  entire  road  in  the  state 
at  least  will  not  be  relatively  diminished 
to  any  great  extent.  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Nebraska  State  R.  Com.  26:  444,  124 
N.  W.  477,  85  Neb.  818.  (Annoteted) 

20.  An  allowance  to  a  packer  of  a  certain 
sum  per  car  for  the  use  of  his  private  track 
in  hauling  freight  from  his  plant  out  to 
his  property  line,  where  the  track  joins  that 
of  a  carrier  forming  part  of  an  interstate 
system,  which  is  in  the  form  of  a  refund 
of  terminal  charges,  is  an  illegal  rebate  un- 
der the  Elkins  act.  Chicago  £  A.  R.  Co.  v. 
United  States,  a6:  551,  84  C.  C.  A.  324,  156 
Fed.  668.  (AnnoUted) 

CARRYING  ON  BUSINESS. 

What  constitutes,  see  Corporaticms,  7. 

CARS. 

Election  of  remedy  in  case  of  carrier's 
failure  to  furnish,  see  Election  of 
Remedies,  3. 

CASE. 

For  conspiracy,  see  Conspiracy. 

Statute  limiting  time  for  action  of  tres- 
pass on  the  case  as  governing  ac- 
tion for  injury  to  real  property, 
see  Limitation  of  Actions,  6. 

CAUSE. 

Of  death  of  insured,  see  Insurance,  8. 
Pro.ximate  cause,  see  Proximate  Cause. 

CHANGE. 

Of  venue,  see  Venue,  4. 

CHARITABLE  INSTITUTIONS, 

See  Charities. 

CHARITIES. 

Charitable  gift  as  perpetuity,  see  Per- 
petuities. 
Exemption  from  taxation,  see  Taxes,  2r 

6,  7. 
Trustees  of  charitable  trust,  see  also 

Trusts,  8,  4. 
Equitable  conversion  in  case  of  gift  to 

charity,  see  Wills,  10. 
1.  A  charitable  trust  will  be  liberally 
construed,  that  it  may  be  rendered  effectutL 
Re  Sacrison,  26:  724,  123  N.  W.  618,  —  K 
D.  — . 
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Oondltions. 

2.  The  expression  by  a  testator  in  a 
will  directing  that  his  residuary  estate  be 
devoted  to  the  establishment  of  a  children's 
home  in  a  foreign  country,  to  be  under  the 
charge  of  the  poor  officers  of  a  certain  ter- 
ritorial municipality  thereof,  of  a  desire 
that  his  executor  arrange  with  such  officers 
that  such  municipality  provide  half  the  cost 
of  the  establishment  and  maintenance  of 
such  home,  if  possible,  and  also  that  the 
services  ol  such  authorities  in  the  manage- 
ment of  the  home  be  without  charge,  does 
not  make  compliance  with  such  desire  a  con- 
dition precedent  to  the  carrying  out  of  the 
trust,  but  is  a  mere  recommendation  of  the 
testator.  Re  Sacrison,  a6:  724,  123  N.  W. 
618,  —  N.  D.  — . 

Acceptance  by  trustee. 

3.  Where  a  charitable  bequest  is  made 
to  trustees  in  a  foreign  country,  it  will  not 
be  assumed  that,  should  such  trustees  refuse 
to  act,  a  foreign  court  will  permit  the  trust 
to  fail,  but  it  will  be  assumed  that  it  will 
appoint  a  trustee.  Re  Sacrison,  a6:  724, 
123  N.  W.  518,  —  N.  D.  — . 

Deftniteness;  discretion  off  trustee. 

4.  A  testator  who,  in  providing  thaC  his 
residuary  estate  be  devoted  to  the  estab- 
lishment of  a  children's  home  in  Sweden, 
directs  that  such  home,  when  established, 
shall  be  under  the  charge  of  the  officers  of 
a  certain  territorial  municipality  having  su- 
pervision of  the  poor  thereof,  "but  whose 
official  designation  is  not  known  to  me  at 
this  time,  the  selection  of  such  officers  being 
left  to  my  executor,  to  be  selected  and  des- 
ignated in  accordance  with  the  laws"  of 
Sweden, — ^thereby  designates  trustees  with 
sufficient  certainty  to  prevent  defeat  of  the 
trust  for  want  thereof,  as  such  provision 
sufficiently  expresses  the  intention  on  the 
part  of  the  testator  to  designate  as  trustees 
of  the  fund  such  officers  and  their  successors 
as  have,  under  the  laws  of  Sweden,  super- 
vision of  the  poor  in  such  territorial  mu- 
nicipality, which  designation  is  made  with 
sufficient  particularity  to  enable  the  exec- 
utor by  the  aid  of  extrinsic  facts  to  deter- 
mine with  absolute  certainty  the  trustees 
intended.  Re  Sacrison,  26:  724,  123  N.  W. 
618,  —  N.  D.  — . 

6.  A  testator  may  vest  in  his  executor 
the  widest  possible  latitude  for  the  exercise 
of  his  own  best  judgment  in  carrying  out  a 
charitable  bequest,  and  it  will  not  be  held, 
on  that  ground,  too  vague,  indefinite,  and 
uncertain  to  be  legally  enforceable.  Re  Sac- 
rison, 26:  724,  123  N.  W.  518,  —  N.  D.  — . 

6.  That  a  will  creating  a  charitable 
trust  fails  expressly  to  designate  a  trustee 
by  name  does  not  operate  to  defeat  the 
trust,  when  by  the  language  of  the  will, 
aided  by  extrinsic  evidence,  it  can  be  deter- 
mined whom  the  testator  intended.  Re  Sac- 
rison, 26:  724,  123  X.  W.  618,  —  N.  D.  — . 

7.  A  will  whereby  a  testator  provides 
that  his  residuary  estate  be  devoted  to  the 
establishment  of  a  children's  home  in  his 
native  country  or  district,  known  as  Torrs- 
kog  socken.  Sweden,  for  the  care  of  desti- 
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tute  children  of  that  vicinity,  directs  that 
such  home  be  under  the  charge  of  the  poor 
officers  of  that  district,  and  declares  the  ob- 
ject of  the  trust  to  be  the  amelioration  of 
the  condition  of  the  poor  children  in  Torrs- 
kog  socken, — is  not  void  for  uncertainty  as 
to  the  beneficiaries,  on '  the  ground  that  it 
was  not  confined  to  the  destitute  children  in 
Torrskog  socken,  but  included  those  resid- 
ing therein  and  in  the  vicinity  thereof,  as 
the  term  "of  that  vicinity*'  must  be  deemed 
to  relate  exclusively  to  the  territory  includ- 
ed within  such  socken.  Re  Sacrison,  26: 
724,  123  N.  W.  518,  —  N.  D.  — . 

8.  A  testator  who,  in  bequeathing  his 
residuary  estate  to  establish  a  children's 
home,  designates  the  beneficiaries  as  the 
"destitute  children,"  and  in  another  place 
the  "poor  children"  of  Torrskog  socken, 
Sweden,  which  home  is  to  be  in  charge  of 
the  poor  officers  of  that  socken,  impliedly 
vests  in  such  officers  the  incidental  power 
to  select  the  individuals  within  the  general 
class  designated,  who  are  to  partake  of  his 
bounty.  Re  Sacrison,  26:  724,  123  N.  W. 
618,  —  N.  D.  — . 

CHATTEL  MORTGAGE. 

Question  for  jurj'  as  to  whether  chattel 
mortgage  is  intended  to  secure  note, 
see  Trial,  6. 

CHATTELS. 

Sale  of,  see  Sale. 

CHECKS. 

Payment  by  bank  of  forged  checks,  see 

Banks,  1,  2. 
Collection  of,  see  Banks,  2-4. 

CHILDREN. 

In  general,  see  Infants. 

CHOICE. 

Of  remedy,  see  Election  of  Remedies. 

CITIZENS. 

Abridging  privileges  and  immunities  of, 
see  Constitutional  Law,  5-13. 

CITIZENSHIP. 

As  alTecting  jurisdiction,  see  Courts,  7. 

CITY. 

See  Municipal  Corporations. 

CLASSIFICATION. 

By  statute,  see  Constitutional  Law,  5- 
13;   Statutes,  5,  6. 

CLASS  LEGISLATION. 

See  Constitutional  Law,  5-13. 

CLERKS. 

Delegating  power  to  issue  warrants  of 
arrest,  see  Constitutional  Law,  4. 

CLOUD  ON  TITLE. 

Evidence  in  action  to  quiet  husband'^ 
title  as  against  wife's  judgment 
creditors,  see  Evidence,  18. 
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Right  of  assignee  of  mortgage  to  open 
default  judgment  quieting  title  as 
against  assignor,  see  Judgment,  14. 

COLLATERAL  ATTACK. 

On  judgment,  see  Judgment. 


COLLECTIONS. 

By  bank,  see  Banks,  1-4. 


COMBINATIONS. 

lillcgal  combinations,  sec  Conspiracies; 
Monopoly  and  Combinations. 


COMITY. 

In  general,  see  Conflict  of  Laws. 
Recognition  of  decree  of  other  state,  see 
Judgment,  13. 


COMMERCE. 

L  A  statute  which  imposes  a  grazing 
fee  on  all  sheep  entering  the  state,  while  no 
like  fee  is  imposed  on  sheep  produced  with- 
in the  state,  unduly  interferes  with  inter- 
state commerce  by  levying  a  tax  which  dis- 
criminates against  sheep  imported  from  an- 
other state.  State  v.  Butterfield  Live  Stock 
Co.  26:  1224,  106  Pac.  455,  17  Idaho,  441. 

Inspection  laws. 

2.  A  statute  which  imposes  a  grazing 
fee  on  all  sheep  entering  the  state  cannot  be 
upheld  as  an  inspection  law,  merely  because 
it  provides  that  such  fees  shall  be  paid  into 
the  live  stock  sanitary  fund,  where  no  like 
fee  is  imposed  upon  sheep  produced  within 
the  state, — and  no  duty  is  thereby  imposed 
on  the  state  live  stock  sanitary  board  in  re- 
turn for  the  levy  of  such  assessment, — es- 
pecially where  full  provision  is  otherwise 
made  for  inspection  of  all  sheep  either 
brought  or  produced  witliin  the  state,  and 
a  special  levy  made  on  all  alike  for  the  pur- 
pose of  paying  therefor.  State  v.  Butter- 
field  Live  Stock  Co.  26:  1224,  106  Pac.  455, 
17  Idaho,  441. 

3.  No  unconstitutional  interference  with 
interstate  commerce  is  effected  by  a  state 
penal  statute  providing  that  domestic  ani- 
mals imported  into  the  state  must  be  exam- 
ined for  certain  contagious  and  infectious 
diseases,  when  the  so!e  purpose  of  the  act 
is  to  protect  the  public  health  and  the  health 
of  domestic  animals.  Evans  v.  Chicago  & 
N.  W.  R.  Co.  26:278,  122  N.  W.  876,  — 
Minn.   — .  (Annotated) 

Regulating    carriers     and     transporta- 
tion. 

As  to  governmental  regulation  of  car- 
riers in  matters  not  affecting  in- 
terstate commerce,  see  Carriers,  19, 
20. 

4.  A  statute  prescribing  a  minimum  rate 
of  speed  at  which  live  stock  may  be  trans- 
ported between  intrastate  points  only  does 
not  thereby  interfere  with  or  regulate  inter- 
state commerce.  Cram  v.  Chicago,  B.  &  Q. 
R.  Co.  26:  1022,  122  N.  W.  31,  84  Neb.  607. 
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COMMISSION  MERCHANTS. 

Right  of  commission  merchant  to  whom 
property  is  consigned  for  sale  to 
maintain  action  for  injury  thereto 
during  transit,  see  Parties,  3. 

COMMISSIONS. 

Delegation  of  power  to,  see  Constitu- 
tional Law,  2. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

Effect  of  statute  providinjr  for  change 
of  name  on  right  to  effect  change 
by  common-law  method,  see  Name, 

COMPENSATION. 

Of  officers  generally,  see  Oflicers,  4. 

COMPETITION. 

Contract  to  restrain,  see  Contracts,  b,  9. 

COMPLAINT. 

In  criminal  proseeution,  see  Indictment, 

etc. 
Of  plaintiff,  see  Pleading,  6-10. 

CONCERT  HALLS. 

Prohibiting  employment  of  children  in, 
see  Infants,  1-3. 

CONCURRENT  REMEDIES. 

See  Election  of  Remedies. 

CONDITION. 

In  charitable  gift,  see  Charities,  2. 
Relating  to  real  property,  see  Covenants 

and  Conditions. 
In  parole,  see  Criminal  Law,  7. 

CONDITIONAL  SALE. 

See  Sale,  2,  3. 

CONFLICT  OP  LAWS. 

As  to  jurisdiction  over  nonresidents  gpn- 

erally,  see  Courts. 
Effect  of  failure  to  prove  lex  loci,  see 

Pleading,  2. 
As  to  venue  of  action,  see  Venue. 

As  to  contracts. 

1.  A  note  signed  by  a  married  woman 
as  accommodation  maker  for  her  husband, 
which  is  valid  in  the  place  where  made,  is 
enforceable  against  her  in  the  courts  of  an- 
other state,  although  if  made  in  the  latter 
state  it  would  have  been  void, — especially 
where  the  legislative  policy  of  the  forum 
negatives  the  idea  that  the  granting  to  a 
married  woman  of  full  righU  to  contract 
involves  anything  inherently  bad,  since  for- 
eign contracts,  Uy  be  unenforceable  in  the 
country  of  the  forum,  must  be  injurious  to 
the  public  welfare  in  the  judgment  of  the 
courts  thereof,  or  must  have  been  prohibited 
by  its  legislature  as  pernicious.  Interna- 
tional Harvester  Co.  v.  McAdam,  26:  774, 
124  N.  W.  1042,  —  Wis.  — .       (Annotated) 
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2.  A  note  signed  by  a  married  woman 
as  accommodation  guarantor  or  surety  at 
her  domicil  in  New  Jersey,  but  dated  and 
payable  in  New  York^  where  the  place  of 
delivery  does  not  appear,  is,  in  the  absence 
of  facts  evincing  another  intention,  or  an 
intent  to  avoid  the  laws  of  New  Jersey,,  a 
New  York  contract;  and,  as  such  a  contract 
is  valid  under  the  laws  of  New  York,  it  is 
enforceable  in  New  Jersey.  Mayer  v.  Roche 
(N.  J.  Err.  &  App.)  a6:  763,  76  Atl.  236,  77 
N.  J.  L.  681.  (Annotated) 
As  to  marrltige. 

3.  A  marriage  between  persons  who,  to 
avoid  the  law  of  their  domicil  prohibiting 
marriage  between  persons  of.  certain  degrees 
of  consanguinity,  go  into  another  country 
where  the  marriage  is  valid,  have  the  cere- 
mony performed,  and  immediately  return  to 
their  former  domicil  to  reside,  will  not  be 
recognized  there.  Johnson  v.  Johnson,  a6: 
179,  106  Pac.  600,  —  Wash.  — .  (Annotated) 

Riffhts  in  property  generally. 

4.  The  constitutional  requirement  that 
bankruptcy  statutes  sh&ll  have  a  uniform 
operation  throughout  the  United  States  does 
not  prevent  the  question  of  the  right  to 
dower  in  the  property  of  the  bankrupt  be- 
ing settled  by  the  statutes  of  the  states 
where  the  property  is  situated.  Thomas  v. 
Woods,  26:  1 180,  173  Fed.  585,  07  C.  C.  A. 
535. 

5.  Tlie  laws  of  the  state  where  the  land 
of  a  bankrupt  is  situated  will  govern  the 
right  of  his  wife  to  dower,  notwithstanding 
the  proviso  in  §  8  of  the  bankruptcy  act 
that,  in  case  of  the  death  of  the  bankrupt, 
the  widow  shall  be  entitled  to  all  rights  of 
dower  fixed  by  the  law  of  the  state  of  the 
bankrupt's  residence.  Thomas  v.  Woods, 
26:  1180,  173  Fed.  685,  97  C.  C.  A.  535. 

Descent  and  distribution. 

6.  Land  acquired  by  a  married  man  un- 
der the  homestead  laws  of  the  United  States 
becomes  subject  to  the  community  laws  of 
the  state  where  it  is  located,  and,  upon  the 
death  of  the  wife,  the  descent  of  her  inter- 
est will  be  governed  by  its  laws.  Krieg  v. 
Lewis,  26:  1117,  105  Pac.  483,  —  Wash.  — . 

( Annotated ) 

7.  The  meaning  of  the  term  "heirs  at 
law"  in  itn  agreement  compromising  a  will 
contest,  which  is  approved  by  court,  is  to  be 
determined  by  the  laws  of  the  state  where 
the  compromise  was  made,  although  the  per- 
son whose  heirs  are  deferred  to  dies  a  resi- 
dent of  another  state,  where  the  will  was 
that  of  a  testator  domiciled  in  the  former 
state,  and,  at  the  time  of  the  compromise, 
all  parties  in  interest  were  also  domiciled 
there.  Brandeis  v.  Atkins,  26:  230,  90  N. 
£.  861,  204  Mass.  471. 


CONGRESS. 

Power  of,  to  terminate  dower  rights  on 
bankruptcy  of  husband,  see  Dower. 


CONNECTING  CARRIERS. 

5?Jee  Carriers. 
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CONSEQUENTIAL  INJURIES. 

See  Damages,  &-10,  12,  14-16;  Eminent 
Domain,  6. 

CONSIDERATION. 

Of  bills  and  notes,  see  Bills  and  Notes. 

1-3. 
Of  contract,  see  Contracts,  3-5. 

CONSPIRACY. 

1.  A  civil  conspiracy  is  a  combination 
of  two  or  more  persons  to  accomplish,  by 
concerted  action,  an  unlawful  or  oppressive 
object,  or  lawful  object  by  unlawful  or  op- 
pressive means.  National  Fireproofing  Co. 
V.  Mason  Builders'  Asso.  26:  148,  94  C.  C. 
A.  635,  160  Fed.  269. 

2.  The  question  of  the  existence  of  li 
conspiracy  in  violation  of  New  Yoriv  Penal 
Code,  §  168,  subdivs.  6  and  6,  is  to  be  de- 
termined by  common-law  principles.  Na- 
tional Fireproofing  Co.  v.  Mason  Builders* 
Asso.  26:  148,  94  C.  C.  A.  535,  169  Fed.  259. 

Of  laborers;  strikes. 

3.  An  agreement  between  a  master  ma- 
sonS*  association  and  a  bricklayers'  union 
that  provisions  in  a  building  contract  for 
the  fireproofing  of  the  building  shall  not  be 
sublet,  which  is  made  for  the  benefit  of  the 
bricklayers,  is  not  a  conspiracy,  although  it 
incidentally  works  injury  to  manufacturers 
of  fireproofing  material.  National  Fire- 
proofing Co.  V.  Mason  Builders'  Asso.  26: 
148,  94  C.  C.  A.  635,  169  Fed.  259. 

4.  The  enforcement  of  a  provision  in  a 
contract  between  mason  contractors  and 
bricklayers  that  items  in  building  contracts 
for  fireproofing  shall  not  be  sublet,  by  a 
clause  forbidding  bricklayers  to  work  for 
those  who  do  not  comply  with  it,  and  by 
strikes,  and  notification  to  contractors  that 
they  cannot  take  contracts  contrary  to  the 
terms  of  the  agreement,  without  incurring 
the  penalty,  is  not  unlawful  or  oppressive 
so  as  to  effect  a  conspiracy.  National  Fire- 
proofing Co.  V.  Mason  Builders'  Asso.  26: 
148,  94  C.  C.  A.  535,  169  Fed.  259. 

CONSTITUTIONAL  LAW. 

Who  may  question  constitutionality  of 
statute,  see  Action  or  Suit,  1,  2. 

As  to  regulation  of  interstate  commerce, 
see  Commerce. 

Relation  of  courts  to  other  departments 
of  government,  see  Courts,  3-5. 

As  to  taking  property  for  public  use, 
see  Fminent  Domain. 

Effect  on  remainder  of  statute,  of  un- 
constitutional provision,  see  Stat- 
utes, 1. 

As  to  when  statutes  are  retrospective, 
see  Statutes,  13-15. 

Construction. 

1.  The  readoption  of  a  constitutional 
provision  includes  a  judicial  construction 
which  has  been  given  to  it.  Sexauer  v.  Star 
Milling  Co.  26:  609,  90  N.  E.  474,  —  Ind.  — . 

Delegation  of  power. 

Delegation  by  voters  to  city  council  of 
power  to  fix  amount  of  bonds,  see  Bonds, 
2. 
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2.  The  legislature  is  not  pre  vented. from 
delegating  to  county  drainage  commission- 
ers the  power  to  levy  a  tax  for  a  drainage 
improvement,  by  constitutional  provisions 
that  it  shall  not  delegate  to  any  special  com- 
mission, private  corporation,  or  association 
any  power  to  make,  supervise,  or  interfere 
with  any  improvement,  or  to  levy  taxes,  and 
that  the  legislature  shall  not  levy  taxes  upon 
the  inhabitants  or  property  of  any  county 
for  county  purposes,  but  may  vest  in  the 
corporate  authorities  thereof  power  to  assess 
and  collect  taxes  for  such  purposes, — espec- 
ially where  the  Constitution  also  provides 
that  the  legislature  shall  provide  for  such 
other  county  officers  as  public  convenience 
may  require.  Billings  Sugar  Co.  v.  Fish, 
96:  973,  106  Pac.  666,  40  Mont.  266. 

Separation  of  powers. 

Relation  of  courts  to  other  departments 
of  government,  see  Courts,  3-6. 

3.  The  legislative  attempt  to  confer 
upon  a  father  the  right  to  grant  the  custody 
of  his  children  to  the  exclusion  of  their 
mother  is  an  unconstitutional  exercise  of 
judicial  power.  Tillman  v.  Tillman,  a6: 
781,  66  S.  E.  1049,  —  S.  C.  — . 

4.  Power  to  issue  warrants  of  arrest  is 
not  so  exclusively  a  judicial  one  that  it 
cannot  be  conferred  upon  the  clerks  of  the 
court.  KreulhauB  v.  Birmingham,  26:  492, 
61  So.  297,  —  Ala.  — . 

Equal  protection  and  privileges. 

Special  and  local  legislation,  see  Stat- 
utes, 6,  6. 

As  to  uniformity  of  assessments  gener- 
ally, see  Public  Improvements. 

5.  The  legislature  may,  without  impair- 
ing the  constitutional  right  to  equal  pro- 
tection of  the  laws,  or  the  right  of  pursuing 
happiness,  authorize  a  municipal  corpora- 
tion to  close  to  automobiles  dangerous 
streets  the  use  of  which  by  such  machines 
may  endanger  the  lives  of  their  occupants 
or  of  those  driving  horses  upon  the  streets. 
State  v.  Mayo,  26:  502,  76  Atl.  296,  —  Me. 

• 

6.  A  statute  which  forbids  all  citizens 
of  the  state  not  residents  of  a  specified  coun- 
ty from  hunting  in  such  county  without  a 
license,  while  no  license  is  required  of  the 
residents  thereof,  and  which  does  not  for- 
bid such  residents  from  hunting  in  any 
other  county  without  a  license,  violates  the 
constitutional  guaranty  of  the  equal  pro- 
tection of  the  laws,  since,  as  the  qualified 
property  existing  in  the  wild  game  in  a 
state  belongs  to  all  the  people  thereof  in 
their  collective  sovereign  capacity,  it  places 
a  burden  upon  a  part  only  of  the  people 
who  are  entitled  to  the  same  rights  and 
privileges.  Harper  v.  Galloway,  26;  794,  61 
So.  226,  —  Fla.  — .  (Annotated) 

7.  A  statute  prescribing  a  minimum 
rate  of  sp^fed  at  which  all  live  stock  in  carload 
lots  may  be  transported  between  intrastate 
points  does  not  constitute  unlawful  class 
legislation.  Cram  v.  Chicago,  B,  &  Q.  R. 
Co.  26:  1022,  122  N.  W.  31,  84  Neb.  607. 

8.  That  the  sale  of  intoxicating  malt 
beverages  is  restricted  to  manufacturers 
26  L.R.A.(N.S.) 


does  not  show  an  intention  to  diBcriminate 
in  their  favor,  so  as  to  render  void  a  statute 
regulating  the  sale  of  intoxicating  liquors. 
Com.  V.  Henry,  26;  883,  65  S.  K.  5iU,  —  Va. 

9.  A  tax  upon  all  engaged  in  the  busi- 
ness of  selling  nonintoxicating  malt  bever- 
ages containing  as  much  as  i  of  1  per  cent 
of  alcohol  is  not  invalid  as  forming  an  ar- 
bitrary classification.  State  v.  Dannenburg, 
26:  890,  66  S.  £.  301,  161  N.  C.  718. 

10.  A  statute  limiting  the  sale  of  medi- 
cines to  licensed  pharmacists  is  not  void  for 
unconstitutional  discrimination  because  it 
permits  the  sale  of  certain  remedies  by  mer- 
chants in  villagpes  if  their  places  of  business 
are  more  than  3  miles  distant  from  a  drug 
store.  State  Bd.  of  Pharmacy  v.  Matthews, 
26:  1013,  90  N.  E.  966,  197  N.  Y.  353. 

11.  The  limitation  by  the  state  during 
certain  months  of  the  year,  of  the  right  to 
take  shellfish  from  tide  water  within  the 
limits  of  a  town,  to  its  residents  and  hotel 
proprietors,  who  are  permitted  to  take  them 
for  use  on  their  tables,  is  not  void  as  deny- 
ing other  citizens  of  the  state  the  equal  pro- 
tection of  the  laws.  State  y.  Leavitt,  26: 
799,  72  Atl.  875,  105  Me.  76. 

12.  That  a  statute  limiting  the  hours  of 
labor  in  mines  does  not  apply  to  persons 
employed  in  other  underground  occupations 
does  not  render  it  invalid  for  lack  of  uni- 
formity of  operation.  Ex  parte  Martin,  26: 
242,  106  Pac.  235,  —  Cal.  — . 

13.  A  statute  limiting  the  hours  of  labor 
in  mines  and  smelting  and  reduction  works 
is  not  special  legislation,  nor  does  it  grant 
special  privileges  and  immunities,  nor  lack 
uniformity  of  operation,  because  it  does  not 
apply  alike  to  all  classes  of  laborers  en- 
gaged in  occupations  dangerous  to  health. 
Ex  parte  Martin,  26:  242,  106  Pae.  236,  — 
Cal.  — .  (Annotated) 

Due  process;  right  to  life,  liberty,  and 
property. 

Right  to  speedv  trial,  see  Criminal  Law, 
1. 

Necessity  of  indictment  or  information, 
see  Criminal  Law,  2,  3. 

Construction  of  statute  so  as  to  give 
opportunity  for  hearing,  see  Stat- 
utes, 12. 

14.  The  statutory  attempt  to  confer  upon 
a  father  the  right  to  grant  the  custody  of 
his  minor  children,  to,  the  exclusion  of  the 
supervision  of  the  mother  over  them,  vio- 
lates the  constitutional  right  of  mother  and 
child  to  liberty.  Tillman  v.  Tillman,  26: 
781,  66  S.  E.  1049,  —  S.  C.  — . 

15.  An  attempt  by  a  municipal  corpora- 
tion to  forbid  the  replacing  of  a  few  wooden 
shingles  on  a  roof  within  the  fire  limits  with 
others  of  the  same  material,  which  cannot 
matorially  afTect  the  fire  risk,  is  an  uncon; 
stitutional  interference  with  property  rights. 
Seneca  v.  Cochran,  26:  124,  66  S.  E.  288,  — 

16.  A  school  district  is  not  deprived  of 
its  property  without  due  process  of  law  bv 
a  statute  transferring  its  schoolbouse  and 
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lot  to  another  district,  together  with  the 
territory  in  which  they  are  located,  since  it 
holds  such  property  merely  as  trustee  for 
the  state.  Pass  School  Dist.  v.  Hollywood 
City  School  Dist.  26:  485,  106  Pao.  122,  156 
Cal.  416. 

17.  A  statute  prescribing  a  prima  facie 
reasonable  minimum  rate  of  speed  at  which 
live  stock  may  be  transported  between  intra- 
state points,  and  providing  a  penalty  for 
violation  thereof,  does  not  deprive  the  car- 
rier of  property  without  due  process  of  law, 
although  the  expense  of  transporting  live 
stock  may  be  materially  increased  thereby, 
as  the  carrier  has  ample  recourse  in  an  in- 
crease of  rates.  Cram  v.  Chicago,  B.  &  Q. 
R.  Co.  26:  1022,  122  N.  W.  31,  84  Neb.  607. 

18.  Tlie  provision  of  the  Constitution 
protecting  property  rights  is  not  violated  by 
a  municipal  ordinance  imposing  a  license 
tax  of  $1,000  per  year  upon  the  business  of 
selling  near  beer.  State  v.  Danncnburg,  26: 
8go,  66  S.  E.  301,  161  N.  C.  718. 

19.  A  statute  prescribing  a  minimum 
rate  of  speed  at  which  live  stock  may  be 
transported  between  intrastate  points  is  not 
rendered  unconstitutional  as  depriving  the 
carrier  of  its  property  without  c^ue  process 
of  law,  by  a  clause  thereof  providing  that 
the  shipper  may  recover  damages  in  a  fixed 
sum  for  violations  thereof,  although  such 
damages  may  amount  to  more  than  com- 
pensatory damages,  since  the  legislature 
has  power  to  liquidate  the  damages  in  such 
case.  Cram  v.  Chicago,  B.  &  Q.  R.  Co.  26: 
X022,  122  N.  W.  31,  84  Neb.  607. 

20.  An  executive  order  revoking  a  con- 
ditional parole  for  violation  thereof,  and 
directing  the  rearrest  and  return  of  custody 
of  the  convict,  is  not  violative  of  the  con- 
stitutional guaranty  ^'that  no  person  shall 
be  deprived  of  his  liberty  without  due  proc- 
ess of  law/'  and  ''that  no  warrant  shall 
issue  but  upon  probable  cause,  supported  by 
oath  or  affirmation,"  since,  being  a  convict 
at  large  by  executive  clemency,  which  he 
has  accepted  on  conditions  included  there- 
in, the  convict,  upon  violation  of  such  condi- 
tions, is  merely  an  escaped  convict,  and  not 
entitled  to  invoke  such  constitutional  guar- 
anty. Re  Ridley,  26:  110,  106  Pac  549,  — 
Okla.  Crim.  Rep.  ^. 

21.  A  statutory  provision  for  a  court  of 
inquiry  to  determine  whether  or  not  one 
committed  to  a  hospital  for  the  insane  on 
the  certificate  of  physicians  is  a  public 
charge  will  be  construed  as  requiring  notice 
to  him,  although  it  does  not  expressly  so 
provide,  and  therefore  the  statute  cannot  be 
field  invalid  as  authorizing  a  commitment 
on  the  certificate  of  physicians  without  a 
hearing.  Re  Allen,  26:  232,  73  Atl.  1078,  82 
Vt.  365. 

22.  An  order  of  a  court  of  probate  for 
the  removal  of  an  alleged  insane  person  to 
a  hospital  for  the  insane  is  void  where  no 
notice  is  given  to  him  of  the  hearing,  and 
no  findinsr  is  made  as  to  certain  facts  on 
the  existence  of  which  the  statute  makes 
the  removal  depend.  Re  Allen,  26:  232,  73 
^tl.  1078,  82  Vt.  305. 

26  L.R.A.(N.S.) 


23.  Commitment  of  one  to  an  insane  hos- 
pital on  the  certificates  of  physicians  not 
appointed  by  the  court,  without  any  inde- 
pendent investigation  by  the  court,  or  giv- 
ing the  alleged  insane  person  an  opportunity 
to  defend,  is  invalid.  Re  Allen,  26:  232,  73 
Atl.  1078,  82  Vt.  365. 

24.  One  cannot  be  permanently  confined 
in  a  hospital  for  the  insane  without  suf- 
ficient notice  of  the  proceedings,  and  an  op- 
portunity to  defend.  Re  Allen,  26:  232,  73 
Atl.    1078,   82    Vt.    365.  (Annotated) 

25.  The  legislature  has  authority  to  pro- 
vide, in  appeals  from  orders  of  the  state 
railway  commission,  that  the  burden  of 
proof  shall  rest  upon  the  party  seeking  to 
set  aside  the  decision  of  the  commissioners, 
to  show  by  clear  and  satisfactory  evidence 
that  the  order  is  unreasonable  and  unjust, 
and  that  the  record  shall  be  prima  facie 
evidence  that  the  order  is  just  and  reason- 
able. Chicago,  R.  I.  &  P.  R.  Co.  v.  Nebras- 
ka State  R.  Com.  26:  444,  124  N.  W.  477, 
85  Neb.  818. 

26.  Statutory  provisions  for  a  commit- 
ment of  an  alleged  insane  person  on  the  cer- 
tificate of  physicians,  and  an  inquisition  as 
to  whether  or  not  he  is  a  public  charge, 
make  the  certificate  merely  prima  facie  evi- 
dence of  insanity,  subject  to  be  overthrown 
by  countervailing  evidence,  and  the  statute 
does  not  therefore  deprive  the  alleged  in- 
sane person  of  his  liberty  without  due  proc- 
ess of  law.  Re  Allen,  26:  232,  73  Atl.  1078, 
82  Vt.  365. 

Police  power. 

Police  regulation  of  intoxicating  liquors 
generally,  see  Intoxicating  Liquors, 
1-3. 

27.  If  a  state  contains  marshy  lands  of 
such  considerable  area  that  their  reclama- 
tion for  agricultural  purposes  will  redound 
to  the  public  welfare,  the  legislature  may 
provide  for  their  reclamation,  under  the  po- 
lice power,  and  secifre  the  necessary  funds 
by  taxation  of  the  lands  benefited  by  the 
drainage.  Billings  Sugar  Co.  v.  Fish,  26: 
973,  106  Pac.  565,  40  Mont.  256. 

(Annotated) 

28.  An  absolute  requirement  that  com- 
mon carriers  shall  maintain,  as  to  all  trains 
transporting  any  live  stock  by  railroad  with- 
in the  state,  an  average  minimum  rate  of 
speed  of  not  less  than  20  miles  per  hour 
from  time  of  loading  until  arrival  at  desti- 
nation, deducting  only  such  reasonable  time 
as  is  necessary  for  unloading  to  feed,  wa- 
ter, and  rest  and  reloading,  is  an  unrea- 
sonable exercise  of  the  police  power  of  the 
state.  Downey  v.  Northern  P.  R.  Co.  26: 
I0I7,  125  N.  W.  476,  —  N.  D.  — . 

( Annotated ) 

29.  The  state  may,  under  its  police  pow- 
er, forbid  the  establishment  or  operation  of 
bakeries  in  a  room  the  floor  of  which  is 
more  than  5  feet  below  the  level  of  the 
surface  of  the  adjacent  ground.  Benz  v. 
Kremer,  26:  842,  125  N.  W.  99,  —  Wis.  — . 

(Annotated) 

30.  The  state  may,  under  its  police  pow- 
er, forbid  drumming  or  soliciting  business 
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or  patronage  for  any  hotel,  boarding  or  bath 
house,  or  medical  practitioner,  on  the  trains 
or  at  the  depots  of  any  common  carrier  in 
the  state,  without  unconstitutionally  re- 
stricting the  liberty  of  citizens,  or  depriv- 
ing owners  of  such  places  of  the  equal  pro- 
tection of  the  laws.  Williams  v.  State,  26: 
48a,  108  S,  W.  838,  85  Ark.  464. 

( Annotated ) 

31.  Restricting  the  sale  of  domestic  rem- 
edies or  perfectly  harmless  medicinal  pre- 
parations to  licensed  pharmacists  is  with- 
inr  the  police  power  of  the  state,  and  does 
not  infringe  the  constitutional  rights  of  the 
citizens.  State  Bd.  of  Pharmacy  v.  Mat- 
thews, 36:  1013,  90  N.  E.  966,  197  N.  Y.  353. 

32.  The  legislature,  when  making  a  gen- 
eral restraint  upon  the  traflTic  in  intoxicat- 
ing liquors,  may,  under  its  constitutional 
power  to  regulate  the  manufacture  and  sale 
of  such  liquor,  and  its  police  power,  pro- 
vide for  the  manufacture  of  nonintoxicating 
malt  beverages  containing  alcohol,  and  re- 
quire them  to  be  sold  by  the  manufacturer 
in  specified  receptacles  and  quantities  di- 
rectly to  the  consumer,  who  shall  not  be  al- 
lowed to  drink  them  on  tHe  premises  where 
sold,  without  infringing  the  rights  of  liber- 
ty or  property  of  persons  desiring  to  deal 
in  such  beverages.  Com.  v.  Henry,  26:  8831 
65  S.  E.  570,  —  Va.  — . 

33.  Prohibiting  the  sale  of  .a  nonintoxi- 
cating malt  liquor  which  retains  the  alco- 
holic principle  as  a  distinctive  force,  and 
which  is  sold  and  used  as  a  substitute  for 
beer,  is  a  legitimate  exercise  of  the  police 
power,  and  does  not  violate  the  constitution- 
al rights  of  the  owner.  State  v.  Fargo  Bot- 
tling Works  Co.  26:  87a,  124  N.  W.  387,  — 
N.  D.  — .  (Annotated) 

consthuction. 

Of  by-laws  of  building  associations,  see 

Building  and  Loan  Associations. 
Of  constitution,  see  Constitutional  Law. 
Of  insurance  policy,  see  Insurance. 
Of  stntute,  see  Statutes,  7-15. 
Of  will,  see  Wills,  8,  9. 

CONTAGIOUS  DISEASE. 

Liability  of  carrier  for  communication 
of,  to  live  stock,  see  Carriers,  16; 
Evidence,  37;  Trial,  16. 

CONTINUAXCE  AND  ADJOURNMENT. 

Application  for  change  of  venue  for  pur- 
pose of  getting,  see  Venue,  4. 

CONTRACTS. 

Attachment  in  case  of  breach  of,  see  At- 
tachment. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws. 

As  to  covenants,  see  Covenants  and  Con- 
ditions. 

Measure  of  damages  as  to,  see  Damages, 
3-5. 

Evidence  on  question  of  interpretation 
of,  see  Evidence,  32,  41. 

Injunction  to  protect  FTghts  in,  see  In- 
junction, 1, 
20  L.R.A.(N.S.)  , 


As  to  insurance  contract,  s^e  Insurant. 
As  to  mortgage,  see  Mortgage. 
Of  sale,  see  Sale. 

Contracts  as  to  real  property  generally, 
see  Vendor  and  Purchaser. 

Implied  agreements. 

Implied  promise  to  pay  indebtedness  dis- 
charged in  bankruptcy,  see  Bank- 
ruptcy, 6. 

Measure  of  recovery  on  implied  con- 
tract, see  Damages,  4. 

Implied  contract  that  city  may  regulate 
gas  rates,  see  Gas,  9. 

1.  The  law  implies  a  contract  to  pay 
the  fair  value  for  work  and  materials  used 
in  the  erection  of  a  building  on  one's  land, 
under  a  contract  the  clause  in  reference  to 
the  price  in  which  fails  because  of  the  fraud 
of  the  architect  in  inserting  dilTerent 
amounts  in  the  copies  delivered  to  the  owner 
and  the  contractor,  so  that  the  minds  of  the 
parties  never  met  on  the  price.  Vickery  v. 
Ritchie,  26:  810,  88  N.  £.  835,  202  Mass.  247. 

(Annotated) 

2.  Custom  cannot  create  a  contract 
where  none  otherwise  exists.  Thomas  v. 
Guarantee  Title  &  T.  Co.  a6:  laio,  91  N.  E. 
183,  81  Ohio  St.  432. 

Consideration. 

Rights  of  quitclaim  grantee  pacing 
nominal  consideration  only,  sec 
Vendor  and  Purchaser,  2. 

For  bills  or  notes,  see  Bills  and  Notes, 
1-3. 

3.  The  promise  of  a  property  owner  to 
pay  the  cost  of  driving  and  casing  a  well 
which  his  tenant  has  constructed  on  tiio 
property  is  supported  by  a  suflicient  consid- 
eration if  the  services  were  beneficial  to 
him  and  were  not  intended  to  1)e  gratuitous. 
Edson  v.  Poppe,  a6:  534,  124  N.  W.  441,  — 
S.  D.  — . 

4.  An  agreement  by  an  inexperienced 
physician  not  to  practise  his  profession  in  a 
certain  county  for  a  period  of  five  years  is 
supported  by  a  suificient  consideration 
where  it  is  based  on  the  agreement  of  an  ex- 
perienced practitioner  located  there,  to  em- 
ploy him  as  assistant  at  a  monthly  salary 
during  the  mutual  pleasure  of  the  partie^^, 
to  introduce  him  to  his  friends  and  pationt<>. 
and  furnish  him  with  necessary  conveyance:^ 
with  which  to  perform  his  professional  du- 
ties. Freudenthal  v.  Espey,  a6:  961,  102 
Pac.  280,  45  Colo.  488. 

5.  The  moral  obligation  to  pay  for  servi- 
ces of  a  real  estate  broker- under  a  contract 
unenforceable,  because  not  in  writing,  is  suf- 
ficient to  support  a  subsequent  written 
agreement  to  make  such  payment.  Muir  v. 
Kane,  26:  519,  104  Pac.  153,  55  Wash.  131. 

(Annotated) 

Mutuality. 

6.  A  contract  by  an  inexperienced  physi- 
cian entering  the  employment  of  an  exper- 
ienced one  not  to  practise  his  profession 
within  the  city  where  the  latter's  practice 
is  located,  for  a  period  of  five  years,  is  not 
invalid  for  want  of  mutuality,*  where  it  is 
based  on  an  agreement  by  the  latter  to  pay 
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him  a  monthly  salary  during  his  term  of 
service,  to  introduce  him  to  patients,  and 
furnish  him  conveyances  for  the  performance 
of  his  duties, — especially  where  the  agree- 
ment has  been  partially  executed.  Freuden- 
thal  T.  Espey,  26:  96X9  102  Pac  280,  46  Colo. 
488. 

Statute  of  frauds. 

Sufficiency  of  unenforceable  parol  prom- 
ise as  consideration  for  note,  see 
Bills  and  Notes,  1. 

Parol  evidence  to  vary  written  contract, 
see  Evidence,  15-18. 

7.  A  verbal  contract  made  early  in  De- 
cember in  one  year,  to  superintend  the  mak- 
ing and  gathering  of  the  next  year's  crop 
of  cotton,  is  not  witliin  the  statute  of  frauds, 
since  the  work  may  all  be  done  within  a 
year.  Valley  Planting  Co.  v.  Wise,  26:  403, 
123  S.  W.  768,  —  Ark.  — . 

Validity;  public  policy. 

As  to  consideration,  see  supra,  3-5. 
Formal  requisites,  see  supra,  7. 

8.  A  restraint  upon  the  right  of  an  in- 
experienced physician  to  practise  his  pro- 
fession within  a  certain  city  for  a  period  of 
five  years  after  the  termination  of  the  re- 
lations of  the  contracting  parties  is  rea- 
sonable when  imposed  by  an  experienced 
practitioner  there  located,  who,  in  consider- 
ation of  his  agreement  and  his  services  as 
his  assistant,  agrees  to  pay  him  a  monthly 
salary,  introduce  him  to  his  patients,  and 
furnish  him  conveyances  for  the  perform- 
ance of  his  professional  duties.  Freudenthal 
V.  Espey,  26:  961,  102  Pac.  280,  45  Colo.  488. 

(Annotated) 

9.  That  an  agreement  by  a  physician  for 
the  employment  of  an  assistant  may  be  ter- 
minated immediately  after  it  goes  into  ef- 
fect does  not  render  unreasonable  an  agree- 
ment by  the  latter  not  to  practise  his  pro- 
fession in  the  city  for  five  years  after  the 
termination  of  the  relation,  since  the  con- 
tract will  not  be  held  to  apply,  in  case  of 
such  termination.  Freudenthal  y.  Espey, 
26:  96Z,  102  Pac.  280,  45  Colo.  488. 

10.  Money  paid  for  Indian  lands  may  be 
recovered  back  by  the  grantee,  imder  a  con- 
tract executed  contemporaneously  with  the 
deed,  whereby  the  grantor  agreed  to  refund 
the  purchase  price  and  pay  for  improve- 
ments, less  a  reasonable  allowance  for  rents 
during  ths  time  the  grantee  held  the  land, 
in  ease  the  grantee  failed  to  carry  out  the 
terms  of  the  sale,  upon  rescission  of  the  sale 
by  the  grantor  without  compliance  with  the 
contract,  although  the  sale  of  such  lands 
was  forbidden  by  statute,  to  the  knowledge 
of  both  parties,  since,  as  the  sale  is  only 
void,  as  distinguished  from  illegal,  the  col- 
lateral agreement  to  refund  is  not  invalidat- 
ed thereby.  Tate  v.  Gaines,  26:  106,  105 
Pac.  193;  —  Okla.  — . 

CONVKRSIOX. 

Action  for,  flee  Trover. 

CONVICTS. 

Effect  of   escape   of,   on    right   to   ap- 
peal, see  Appeal  and  Error,  2,  12. 
26  L.R.A.(N.S.) 


Assault  by  punishment  of,  see  Assault, 
1. 

Homicide  by  convict  in  resisting  illegal 
corporal  punishment,  see  Homi- 
cide; Trial,  7. 

cohporation  commission. 

Ordering  maintenance  of  station  at 
certain  places  by  carrier,  see  Car- 
riers, 19. 

Statute  as  to  burden  of  proof  on  ap- 
peal from  orders  of,  see  Constitu- 
tional Law,  25. 

Review  by  courts  of  order  of,  see 
Courts,  3,  4. 

Sufficiency  of  evidence  to  show  unrea- 
sonableness of  order  of,  see  Evi- 
dence, 48. 

Right  of  governor  to  appoint  member 
of,  for  vacancy  occurring  after  ex- 
piration of  governor's  term  of  of- 
fice, see  Officers,  2. 

CORPORATIONS. 

What  is  a  "manufacturing  corpora- 
tion," entitled  to  discharge  in 
bankruptcy,  see  Bankruptcy,  2. 

Setting  aside  ultra  vires  mortgage  in 
fraud  of  creditors,  see  Fraudulent 
Conveyances,  4. 

As  to  gas  company,  see  Gaa. 

As  to  insurance  companies,  see  Insur- 
ance. 

Transfer  of  franchises. 

1.  Where  one  corporation  becomes  prac- 
tically extinct,  transferring  all  its  assets 
to  another,  and  receiving  in  return  stock 
in  the  other  corporation,  which  succeeds 
to  its  business,  the  new  corporation  is  lia- 
ble, to  the  extent  of  the  value  of  the  prop- 
erty acquired,  for  the  debts  of  the  old  one 
which  accrued  both  before  and  after  the 
taking  of  such  assets.  Altoona  v.  Rich- 
ardson Gas  &  Oil  Co.  26:  651,  106  Pac.  1025, 
81  Kan.  717. 

2.  A  creditor  of  a  corporation  which 
has  conveyed  all  its  property  to  another 
corporation,  in  consideration  of  the  as- 
sumption by  the  latter  of  all  the  debts  of 
the  former  corporation,  may  charge  the 
property  in  the  hands  of  the  grantee  cor-' 
poration  with  his  debt,  and  subject  the  same 
to  payment  thereof.  Billniyer  Lumber  Co. 
V.  Merchants'  Coal  Co.  26:  zioi,  66  S.  E. 
1073,  — -  W.  Va.  — . 

3.  The  assumption  by  one  corporation 
of  all  the  indebtedness  of  another  corpora- 
tion of  whatsoever  kind,  as  the  considera- 
tion for  the  conveyance  of  all  the  property 
of  such  other,  includes  a  demand  against 
the  latter  for  unliquidated  damages  for  the 
breach  of  a  valid  contract.  Billmyer  Lum- 
ber Co.  V.  Merchants'  Coal  Co.  26:  1101, 
66  S.  E.  1073,  —  W.  Va.  -— .       (Annotated) 

Lilabllities. 

4.  A  railroad  company  for  which  a  re- 
ceiver has  been  appointed  is  not  liable  to 
indictment  for  obstructing  a  public  road 
crossing.  State  v.  Norfolk  &  S.  R.  Co. 
26:  7x0,  67  S.  E.  42,  —  N.  C.  — . 

(Annotated) 
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Officers. 

6.  Directors  who,  without  notice  to 
creditors,  sell  the  entire  corporate  property, 
and  distribute  the  purchase  money  among 
stockholders  without  making  any  provision 
for  the  payment  of  debts,  are  personally  lia- 
ble for  such  debts,  where  the  statute  gives 
a  right  of  action  against  them  for  viola- 
tion of  their  duty,  although  the  one  pur- 
chasing the  property  agreed  to  assume  and 
pay  the  corporate  debts,  since  the  attempt 
to  transfer  the  assets  without  notice  to 
creditors,  aflfording  them  an  opportunity  to 
present  and  collect  their  claims,  is  a  vio- 
lation of  the  duties  of  the  directors,  with- 
in the  meaning  of  tlie  statute.  Darcy  v. 
Brooklyn  &  N.  Y.  Ferry  Co.  26:  267,  89 
N.  E.  461,  196  N.  Y.  09.  (Annotated) 

Insolvency;  rights  of  creditors. 

Proper  remedy  to  review  decree  of 
bar.kruptcy  court,  see  Appeal  and 
Error,  1. 

Setting  aside  ultra  vires  mortgage  in 
fraud  of  creditors,  see  Fraudulent 
Conveyances,  4. 

Exclusiveness  of  remedy  provided  by 
statute  making  assets  trust  fund 
for  benefit  of  creditors  and  stock- 
holders, see  Election  of  Remedies, 
4. 

6.  The  assets  of  a  corporation  are  a 
trust  fund,  the  equitable  lien  of  the  credit- 
or upon  which  cannot  be  destroyed  by  an 
agreement  by  one  purchasing  them  from 
the  corporation  to  pay  its  debts.  Darcy 
V.  Brooklyn  &  N.  Y.  Ferry  Co.  26:  267,  89 
N.   E.   461,   196   N.   Y.   99. 

Foreign  corporations. 

Foreign  insurance  company,  see  Insur- 
ance, 1. 

Conclusiveness  of  judgment  against  for- 
eign corporation  rendered  after 
corporation  had  been  deprived  of 
its  right  to  do  business  in  state, 
see  Judgment,  10. 

Taxation  of,  see  Taxes,  1. 

7.  The  loss  by  a  foreign  corporation 
of  its  right  to  d«  business  in  a  state  does 
not  deprive  it  of  the  right  to  defend  an 
action  arising  out  of  a  valid  contract,  com- 
menced while  it  was  rightfully  doing  busi- 
ness therein,  so  as  to  render  a  judgment 
taken  after  such  loss  of  right  to  do  busi- 
ness void,  as  the  prosecution  and  defense 
of  actions  respecting  valid  contracts  do  nut 
constitute  doing  business  within  the  mean- 
ing of  statutes  restricting  the  rights  of 
foreign  corporations.  Billmyer  Lumber  Co. 
V.  Merchants*  Coal  Co.  26:  iioi,  66  S.  E. 
1073,  —  W.  Va.  — . 

CORROBORATION. 

Of  witness,  see  Witnesses,  4,  6* 

COSTS.    , 

On  aippeal,  see  Appeal  and  Error,  39. 

Where  the  statute  providing  for  the 
opening  of  roads  provides  that  the  road 
shall  be  opened  by  condemnation,  and  that 
the  sum  to  be  paid  the  owner,  and  the  cost 
of  the  procedure,  be  paid  by  applicant,  the 
23  L.R.A.(X.S.) 


landowner  cannot  be  charged  with  any  cost 
in  the  trial  court,  although  he  may  file  ex- 
ceptions to  the  commissioner's  report,  and 
demand  a  jury  trial.  Broadwav  Coal  Mio. 
Co.  V.  Smith,  26:  565,  125  S.  *W.  157,  — 
Ky.  — . 

COUNTY  COURTS. 

Jurisdiction  of,  see  Courts,  6. 

COURTS. 

Rule  of,  as  to  index  of  transcript  on 
appeal,   see   Appeal  and  Error,  5. 

Opinion  as  part  of  record  on  appeal, 
see  Appeal  and  Error,  8. 

Jurisdiction  of  bankruptcy  court,  gen- 
erally, see  Bankruptcy,  1. 

Necessity  that  order  of  probate  jud.jje 
committing  person  to  insane  asy- 
lum should  show  existence  of  ju- 
risdictional facts,  see  Incompe- 
tent Persons,  1. 

As  to  venue  of  action,  see  Venue. 

Jurisdiction;   territorial  llmUations. 

Right  of  courts  of  one  state  to  enforce 
laws  of,  or  causes  of  action  aris- 
ing in,  another  state,  see  Conflict 
of  Laws. 

1.  The  superior  court  of  a  county 
wherein  land  upon  which  an  execution  has 
been  levied  lies,  before  which  the  trial  of 
a  statutory  claim  which  had  been  inter- 
posed by  a  nonresident  is  pending,  has 
jurisdiction  of  an  ancillary  petition  in  aid 
of  the  levy,  instituted  by  the  plaintiff  in 
execution  against  such  claimant,  as  to  mat- 
ters germane  to  the  issue  involved  in  the 
claim  case,  since  as  to  such  issues  the  non- 
resident by  filing  his  claim  waived  the 
constitutional  guaranty  that  a  person  may 
not  be  sued  outside  of  the  county  of  hi's 
residence.  Thomason  v.  Thompson,  26:  536^ 
59  S.  E.  236,  129  Ga.  440. 

2.  The  courts  of  the  state  in  which  an 
explosion  occurs  have  jurisdiction  of  an  ac- 
tion brought  to  recover  for  injury  done  to 
a  building  located  cross  the  line  in  another 
state.  Smith  v.  Southern  R.  Co.  26:  927, 
123  S.  W.  078,  —  Ky.  — .  (Annotated) 

Relation  to  other  departments  of  gov- 
ernment. 

Encroachment  on  judicial  power,  see 
Constitutional  Law,  3,  4. 

3.  On  appeal  from  an  order  of  a  rail- 
way commission  directing  the  establish- 
ment  and  maintenance  of  a  station  at  a 
particular  point,  the  whole  demand  for 
both  freight  and  passenger  service  must 
be  considered;  and  if,  taking  all  the  cir- 
cumstances into  consideration,  the  order 
is  not  unreasonable,  the  appeal  will  be  dis- 
missed. Chicago,  R.  I.  &  P.  R.  Co.  v. 
Nebraska  State  R.  Com.  26:  444,  124  N.  W. 
477,   85   Neb.    818. 

4.  An  order  of  the  Nebraska  State 
Railway  Commission  requiring  the  estab- 
lishment and  maintenance  of  a  station  at 
a  city  of  about  4,000  inhabitants  located 
within  4  miles  of  one  and  within  2  miles 
of  another  town,  both  of  which   have  sta- 
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tions  on  the  same  road,  and  are  connected 
by  electric  lines  with  the  town  in  question, 
and  to  which  a  switch  for  the  carriage  of 
freight  in  not  less  than  6,000  pounds  or 
car-load  lots  extends  from  the  main  line, 
is  not  so  unreasonable  that  a  court  will 
interfere  therewith  on  appeal,  under  pow- 
ers to  vacate  such  orders  when  shown  by 
clear  and  satisfactory  evidence  to  be  un- 
reasonable, where  the  evidence  furtlier  tends 
to  prove  that  the  establishment  of  the  sta- 
tion would  be  of  considerable  benefit  to 
persons  having  occasion  to  make  or  re- 
ceive shipments  of  freight  in  less  than  6,000 
pound  or  car-load  lots,  and  tliat  passen- 
gers could  thereby  save  much  time,  not- 
withstanding the  station  might  not  of  it- 
self pay  expenses,  which  Toss,  however, 
would  not  materially  reduce  the  relative 
revenue  from  the  entire  road  in  the  state 
at  least.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Nebraska  State  R.  Com.  26: 444,  124  N. 
W.    477,    85    Neb.    818. 

5.  The  question  of  the  reasonableness 
of  a  constitutional  act  of  the  legislature 
cannot  be  passed  upon  by  the  courts.  State 
v.  Mayo,  afi:  50a,  76  Atl.  295,  —  Me.  — . 

State  GOttrts. 

6.  County  courts  are  not  deprived  of 
their  statutory  jurisdiction  to  decide  elec- 
tion contests  as  to  municipal  oflices,  by 
the  enactment  of  a  statute  granting  cities 
power  by  ordinance  to  decide  such  contests, 
since,  as  the  latter  act  merely  provides 
a  new  remedy  for  an  existing  right,  that 
neither  denies  the  existing  remedy  nor  is 
incompatible  with  it,,  the  new  remedy  is 
cumulative;  and  a  contestant  can  invoke 
either  of  the  remedies  at  his  election,  as 
they  are  concurrent.  State  ex  rel.  Love 
V.  Cosgrave,  26:  207,  122  N.  W.  885,  86 
Neb.  187.  (Annotated) 
Federal  courts. 

Judgment  of  Federal  court  dismissing 
suit  removed  to  it  as  bar  to  furth- 
er prosecution  in  state  court,  see 
Judgment,  4. 

7.  If  a  cross  bill  in  a  suit  in  a  Federal 
court  assumes  the  character  of  an  original 
bill,  jurisdiction  of  which  depends  upon  di- 
verse citizenship  of  the  parties,  it  will  be 
dismissed  if  sucn  element  is  wanting.  Pat- 
ton  T.  Marshall,  26:  127,  97  C.  0.  A.  610, 
173  Fed.  360. 

8.  The  absence  of  a  valid  indictment 
destroys  the  jurisdiction  of  a  Federal  court 
to  try  one  accused  of  an  infamous  crime, 
and  proceedings  taken  wiUiout  such  indict- 
ment are  absolutely  void.  Renegar  v.  Unit- 
ed States,  26:  683,  172  Fed.  646,  97  C.  C.  A. 
172. 

Interference  with  other  courts;  Injunc- 
tion. 

9.  The  Federal  court  has  no  jurisdic- 
tion by  reason  of  U.  S.  Rev.  Stat.  §  720, 
U.  S.  Comp.  Stat.  1901,  p.  581,  to  enjoin 
prosecution  of  an  action  in  a  state  court 
by  brokers  to  recover  compensation  for  ef- 
fecting a  sale  of  real  estate,  which  has  pro- 
ceeded to  issue  before  the  suit  in  the  Fed- 
26  L.R.A.(N.S.) 


eral  court  is  instituted.  Patton  v.  Mar- 
shall, 26:  127,  97  C.  C.  A.  610,  173  Fed. 
350. 


COVENANTS  AND  CONDITIONS. 

In   charitable  gift,  see  Charities,  2. 

Conditions  in  parole,  see  Criminal  Law, 
7. 

Power  of  executor  to  insert  in  deed 
restrictive  covenants  as  to  build- 
ing lots,  see  Executors  and  Admin- 
istrators, 1. 

As  to  right  of  party  to  antenuptial 
contract  who  is  in  default,  to  en- 
force covenants  of  other  party,  see 
Husband  and  Wife,  2. 

Performance;  breach. 

Damages  for  breach  of  covenants  of 
seisin  and  warranty,  see  Dam- 
ages,  1. 

Effect  of  failure  to  prove  lea  loci  in  ac- 
tion for  breach  of,  see  Pleading,  2. 

Venue  of  action  for  breach  of,  see 
Venue,  3. 

1.  One  is  not  relieved  from  liability  on 
a  general  covenant  of  warranty  in  a  deed 
which  he  executes  in  conjunction  with  the 
other  owners,  by  the  fact  that  he  had  only 
an  undivided  interest  in  the  property  at 
the  time  of  the  conveyance.  Williams  v. 
O'Donnell,  26:  1094,  74  Atl.  205,  226  Pa. 
321. 

2.  A  grantor  of  land  with  general  cov- 
enant of  warranty  is  not  relieved  from 
liability  in  case  of  eviction  of  the  grantee 
under  a  mortgage  foreclosure,  by  the  fact 
that  the  mortgage  existed  on  the  property 
when  he  secured  his  title,  so  that  the  en- 
cumbrance was  not  his  act.  Williams  v. 
O'Donnell,  26:  1094,  74  Atl.  206,  226  Pa. 
321. 

3.  A  grantee  of  land  encumbered  by 
mortgage  does  not,  by  failure  to  sue  for 
breach  of  the  covenant  against  encum- 
b/ances,  waive  his  right  of  action  upon  a 
covenant  against  eviction  which  may  sub- 
sequently result  from  enforcement  of  the 
encumbrance.  Williams  v.  O'Donnell,  a6: 
1094,  74  Atl.  206,  226  Pa.  321. 

(Annotated) 

4.  A  warranty  of  seisin  of  an  indefeasi- 
ble estate  in  fee  simple  in  a  deed  of  real 
estate,  which  is  broken  at  the  time  it  is 
made,  runs  with  the  land,  so  that  a  subse? 
quent  grantee  can  maintain  an  action  for 
damages  for  breach  thereof  against  the 
original  vendor.  Coleman  v.  Lucksinger, 
26:  934,  123  S.  W.  441,  224  Mo.  1. 

6.  Eviction  under  foreclosure  of  a 
mortgage  existing  on  property  at  the  time 
it  is  conveyed  with  a  covenant  of  general 
warranty  gives  a  remote  grantee  a  right 
of  action  on  the  covenant,  notwithstanding 
there  were  other  covenants  in  the  deed 
which  would  have  given  the  immediate 
grantees  a  right  of  action  because  of  the 
encumbrance  as  soon  as  the  deed  was  exe- 
cuted. Williams  v.  O'Donnell,  a6:  Z094, 
74  Atl,  205,  225  Pa.  321. 
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Covenants  running  with  land. 

6.  A  covenant  against  eviction  runs 
with  the  land.  Williams  v.  O'Donnell,  a6: 
1094,    74   Atl.    205,   225    Pa.    321. 


CRIMINAL  LAW. 

Various  particular  crimes,  see  Arson; 
Assault;  Banks,  5;  Homicide;  In- 
cest; Intoxicating  Liquors,  5-7; 
Nuisances,  5. 

Effect  of  escape  on  right  to  appeal,  see 
Appeal  and  Error,  2,  12. 

Reversal  of  conviction  for  misconduct 
of  jury,  see  Appeal  and  Error,  36. 

Prejudicial    error    in    introduction    of 
decree  based  on  ex  parte  affidavits, ' 
see  Appeal  and  Error,  25. 

Criminal  liability  of  corporation,  see 
Corporations,  4. 

Jurisdiction  in  criminal  case,  see 
Courts,  8. 

Evidence  in  criminal  cases  generally, 
see  Evidence. 

Civil  liability  for  false  arrest  and  im- 
prisonment, see  False  Imprison- 
ment. 

Aa  to  habeas  corpus,  see  Habeas  Cor- 
pus. 

Proper  remedy  to  question  compliance 
with  statute  requiring  preliminary 
examination,  see  Indictment,  etc., 
2. 

Ordinance  making  all  offenses  which 
are  misdemeanors  under  laws  of 
state,  misdemeanors  under  ordi- 
nance, see  Municipal  Corporations, 
6. 

Arguments  of  counsel,  see  Trial,  1. 

Change  of  venue,  see  Venue,  4. 

Competency  of  witnesses,  see  Wit* 
nesses,  1. 

Corroboration  of  witness,  see  Wit* 
nesses,  4,  5. 

Right  to  speedy  trial. 

Right  of  appellate  court  to  considei 
delay  of  trial,  see  Appeal  and  Er- 
ror, 15. 

1.  A  prisoner  is  not  entitled  to  be  dis* 
charged  because  not  brought  to  trial  within 
two  terms  after  his  arrest,  where  the  delay 
was  caused  by  his  own  conduct  or  condi- 
tion. Com.  V.  Fisher,  26:  1009,  75  Atl.  204, 
226  Pa.  189. 

Necessity   of   lnA!ctnient,    presentment, 
or  In  format  ion. 

Effect  of  absence  of  valid  indictment 
on  jurisdiction  of  Federal  court, 
see  Courts,  8. 

As  to  requisites  and  sufficiency  of  in- 
dictment, information,  and  com- 
plaint, see  Indictment,  etc. 

2.  A  paper  indorsed  "A  True  Bill,"  and 
handed  by  the  foreman  of  the  grand  jury 
to  the  clerk  of  court  when  the  court  is 
not  in  session,  and  when  none  of  the  grand 
jurors  except  the  foreman  is  present,  is  not 
sufficient  to  place  an  accused  on  trial  for 
an  infamous  crime,  under  the  provisions 
of  the  Federal  Constitution  that  no  per- 
26  L.R.A.(N.S.) 


son  shall  be  held  to  answer  foi  such  A  eriae 
unless  by  an  indictment  of  the  grand  Jury, 
•ince  to  constitute  a  valid  indictment  the 
paper  must  be  brought  publicly  into  court 
by  all  the  members  of  the  \Mry.  Renegar 
v.  United  States,  26:  683,  172  Fed.  646,  97 
C.    C.   A.    172.  (Annotated) 

3.  The  ]) resentment  of  an  alleged  in- 
dictment by  the  foreman  of  the  grand  jury 
to  the  clerk  of  court,  at  a  time  when  the 
court  is  not  in  session,  is  not  a  mere  irregu- 
larity, which  is  cured  by  a  statute  cur- 
ing defects  or  imperfections  in  matters  of 
form  only,  not  tending  to  prejudice  ac- 
cused. Renegar  y.  United  States,  a6:  683, 
172  Fed.  646,  97  C.  C.  A.  172. 

Sentence  and  Imprisonment. 

Order  revoking  conditional  parole,  and 
directing  rearrest,  as  deprivation 
of  liberty  without  due  process  of 
law,  see  Constitutional  Law,  20. 

Habeas  corpus  to  secure  release  of 
convict  rearrested  for  violation  of 
parole,  see  Habeas  Corpus,  3. 

4.  A  law  allowing  specified  deductions 
from  terms  of  imprisonment  for  good  be- 
havior is  not  an  unconstitutional  mfringe- 
ment  of  the  prerogative  of  the  governor 
to  pardon,  as  it  docs  not  restrict  or  inter- 
fere with  such  power  in  any  way,  but  sim- 
ply fixes  the  term  of  imprisonment  in  cer- 
tain cases  and  upon  certain  conditions, 
thus  entering  into  and  becoming  a  part  of 
the  judgment  and  sentence  of  the  court. 
l?e  Uidley,  26:  no,  100  Pac.  549,  —  Okla. 
Crim.  Rep.  — . 

Parole. 

5.  A  ''parole''  in  criminal  law  Is  the 
release  of  a  convict  from  imprisonment  up- 
on certain  conditions  to  be  observed  by 
him,  and  a  suspension  of  his  sentence  dur- 
ing his  liberty  thus  granted.  Re  Ridley, 
26:  no,  100  Pac.  549,  —  Okla.  Crim.  Rep. 

6.  A  statute  creating  a  state  board  of 
pardons,  defining  itp  duties,  and  restrict- 
ing the  governor  in  the  exercise  of  the 
pardoning  power,  is  unconstitutional  and 
void,  when  the  pardoning  power  is  by  the 
Constitution  vested  exclusively  in  the  chief 
executive  of  the  state,  subject  to  such  reg- 
ulations as  may  be  prescribed  by  law,  as 
such  provision  merely  vests  the  legislature 
with  power  to  provide*  regulations  relative 
to  the  manner  of  applying  for  pardons, 
and  not  with  power  to  restrict  the  power 
of  the  governor  to  grant  them.  Re  Uidlev. 
26:  no,  100  Pac.  549,  —  Okla.  Crim.  Rep. 

7.  A  governor  having  exclusive  power 
to  parole  a  convict,  with  such  restrictions 
and  limitations  as  he  may  deem  proper, 
may,  upon  violation  of  the  parole,  direct 
the  rearrest  and  return  to  custody  of  the 
convict  to  serve  out  the  unexpired  part  of 
his  sentence  as  though  no  parole  had  been 
granted,  although  the  original  term  would 
have  expired  but  for  the  suspension  there- 
of. Re  Ridley,  26:  iio^  100  Pac  649,  — 
Okla.  Crim.  Rep.  — ^ 
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CROPS. 

Oral  contract  to  superintend  making 
and  gathering  of,  see  Contracts,  7. 

CROSS  Bllili. 

Dismissal  of,  for  lack  of  Jurisdiction, 

see* Courts,  7. 
In  general,  see  Pleadings  12,  18. 

CROSS-EXAMINATION. 

Of  witnesses,  see  Witnesses,  2,  3. 

CRUEIiTY. 

As  ground  for  divorce,  see  Divorce,  1, 
2. 

CUSTODY. 

Of  infants,  see  Constitutional  Law,  3; 
Infants,    5-0. 

CUSTOM. 

Effect  of,  on  liability  of  title  abstrac- 
ter, see  Abstracts. 

Creation  of  contract  by,  see  Contracts, 
1,  2. 

Evidence  of,  see  Evidence,  30. 

A  'custom  which  would  relieve  a 
purchaser  from  the  obligations  imposed 
upon  him  by  the  doctrine  of  caveat  emptor , 
which  requires  a  vendee  to  protect  himself 
by  express  covenants  and  investigation  of 
the  title  which  he  is  to  acquire,  is  con- 
trary to  law,  and  cannot  be  set  up  to  con- 
trol the  law.  Thomas  v.  Guarantee  Title 
&  T.  Co.  26:  laio,  91  N.  E.  183,  81  Ohio 
St.  432. 

DAMAGES. 

Reversal  for  error  in;  effect  of  omis- 
sion of  evidence  from  transcript, 
see  Appeal  and  Error,  6. 

Prejudicial  error  in  admission  of  evi- 
dence on  question  of,  see  Appeal 
and  Error,  26. 

Instructions  as  to,  aoe  Appeal  and  Er- 
ror, 33. 

Evidence  on  question  of,  see  Evidence, 
35,  36. 

New  trial  because  of  excessive  dam- 
ages, see  New  Trial. 

Nominal. 

1.  Nominal  damages  only  can  be 
awarded  a  remote  grantee  for  breach  of 
covenants  of  seisin  and  warranty  in  a  deed 
of  real  estate,'  where  there  is  no  proof  of 
the  consideration  paid  by  him  or  the  in- 
termediate grantor  for  the  property.  Cole- 
man V.  Lucksinger,  26:  934,  123  S.  W.  441, 
224  Mo.  1. 

2.  The  damage  sustained  by  the  owner 
of  lands  abutting  upon  a  highway,  by  the 
taking  of  a  strip  immediately  adjoining 
his  property  line,  for  the  purpose  of  con- 
structing thereon  a  telephone  and  telegraph 
line,  is  not,  as  a  matter  of  law,  merely 
nominal,  but  is  substantial  in  the  sense 
that  the  owner  is  entitled  to  recover  com- 
pensation for  all  damage  actually  sustained. 
Tri-State  Teleph.  &  Teleg.  Co.  v.  Cosgriff, 
26:  X171,  124  N.  W.  75,  —  N.  D.  — . 
25  L.R.A.(N.S.) 


On  contracts  generally. 

3.  For  breach  of  contract  to  take  a 
livery  rig  for  a  certain  number  of  days 
the  contract  price  is  not  the  proper  measure 
of  damages.  Kilpatrick  v.  Inman,  26:  188, 
106  Pac.   1080,  46  Colo.  514. 

4.  That  the  erection  of  a  building  on 
a  lot  does  not  increase  the  value  of  the 
property  to  the  extent  of  the  cost  of  the 
building  will  not  prevent  the  contractor 
from  holding  the  owner  responsible  for  such 
cost,  in  case  the  parties  do  not  agree 
as  to  the  contract  price,  so  that  the  amount 
to  be  paid  is  left  to  implication  of  law. 
Vickery  v.  Ritchie,  26:  8io,  88  N.  E.  835, 
202  Mass.  247. 

6.  The  measure  of  damages  in  an  ac- 
tion by  a  grantee  whose  unrecorded  title 
has  been  destroyed  by  a  subsequent  con- 
veyance by  the  original  grantor  of  the  same 
land  to  an  innocent  purchaser,  and  the 
recording  of  the  subsequent  deed,  is  the 
value  of  the  land  at  the  time  he  lost  title 
tliereto,  less  the  taxes  thereon  and  the 
amount  received  by  him  from  the  second 
grantee  for  a  deed  of  the  land  executed 
subsequent  to  the  loss  of  title,  but  prior 
to  the  bringing  of  the  action  for  such  loss. 
Hilligas  v.  Kuns,  26:  284,  124  N.  W.  025, 
—  Neb.  — . 

In  respect  to  freight. 

Statute  fixing  amount  of  recovery  In 
the  case  of  delay  in  transportation 
of  live  stock,  see  Action  or  Suit, 
1;  Constitutional  Law,  10. 

6.  A  carrier  which  delivers  a  portion 
of  a  consignment  to  one  not  entitled  to  re- 
ceive it  is  not,  in  an  action  against  it  for 
damages  resulting  from  its  conversion,  en- 
titled to  credit  for  the  amount  which  had 
been  collected  from  the  bankrupt  estate  of 
the  one  receiving  the  property,  as  a  divi- 
dend, upon  the  value  of  the  portion  not  so 
delivered,  under  the  mistaken  belief  that 
the  whole  consignment  was  delivered  to 
him,  although  such  undelivered  portion 
was  subsequently  found  and  delivered  to 
the  proper  consignee.  Louisville  &  A.  H. 
Co.  v.  Hiram  Blow  &  Co.  26:  555,  124  S. 
W.  301,  —  Ky.  — . 

Personal  Injnries;  death. 

New  trial  because  of  excessive  damages, 
see  New  Trial. 

7.  Substantial  damages  may  be  given 
for  the  negligent  killing  of  a  child  of 
tender  years,  although  he  had  no  earning 
capacity,  where  the  statute  provides  that 
the  jury  shall  give  such  damages  as  they 
shall  deem  fair  and  just.  Chesapeake  k 
O.  R.  Co.  V.  Hawkins,  26:  309,  174  Fed. 
507,  08  C.  C.  A.  443. 

Eminent  domain  cases. 

Prejudicial  error  in  admission  of  evi- 
dence on  question  of;  see  Appeal 
and  Error,  26. 

Evidence  on  question  of,  see  Evidence, 
35,  36. 

Right  to  compensation  for,  see  Emi- 
nent Domain,  6. 

Instructions  as  to,  see  Trial,  26. 
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8.  The  damages  to  be  awarded  for  a 
right  of  way  for  a  telegraph  line  is  the 
value  of  the  land  occupied  by  the  poles  and 
the  amount  of  decrease  in  the  value  of  tlie 
land  between  the  poles  owing  to  the  right 
to  use  it  jointly  with  the  property  owner 
for  stringing  and  maintaining  the  wires. 
Illinois  Teleg.  News  Co.  v.  Meine,  26:  189, 
90  N.  E.  230,  242  111.  568.  (Annotated) 

9.  The  compensation  to  be  allowed  a 
property  owner  for  the  opening  of  a  road 
through  the  property  should,  under  a  Con- 
stitution requiring  compensatiDn  for  prop- 
erty taken,  injured,  or  destroyed,  be  de- 
termined by  finding  tbe  difTerence  between 
the  actual  value  of  the  general  tract  im- 
mediately before,  and  the  actual  value  of 
the  remainder  immediately  after,  the  tak- 
ing, excluding  from  consideration  any  en- 
hancement of  or  added  value  to  the  land 
not  taken,  by  reason  of  the  opening  or  use 
of  the  road.  Broadway  Coal  Min.  Co.  v. 
Smith,  26:  5&5,  125  S.  W.   157,  —  Ky.  — . 

10.  The  compensation  to  be  awarded  for 
taking  a  right  of  way  for  a  railroad 
through  a  tract  of  land  must  include  not 
only  the  value  of  the  property  taken,  but 
the  diminished  value  of  the  residue.  St. 
Ix)uis,  I.  M.  &■  S.  R.  Co.  v.  Theodore  Max- 
field  Cd.  26:  II IX,  120  S.  VV.  83,  —  Ark.  — . 

11.  In  determining  the  damages  to  be 
awarded  for  the  construction  of  a  railroad 
through  a  tract  of  land  which  has  been 
platted  as  an  addition  to  a  city,  but  not 
yet  opened  up,  the  fact  of  its  adaptability 
may  be  taken  into  consideration,  and  the 
market  value  of  the  property  determined 
with  reference  to  the  value  of  the  lots.  St. 
Ijouis,  I.  M.  &  S.  R.  Co.  V.  Theodore  Max- 
field  Co.   26:  nil,   126  S.   W.   83,  —  Ark. 

• 

12.  The  measure  of  damages  for  injuries 
to  trees  growing  on  land  adjoining  land 
condemned  as  a  right  of  way  for  a  tele- 
phone and  telcgrapti  line  is  that  part  of 
the  depreciation  in  value,  at  the  time  of 
trial,  of  the  entire  tract  not  taken,  caused 
by  the  injuries  to  the  trees  thereon  con- 
sidered as  a  part  of  the  realty,  by  the  ap- 
propriation of  a  part  of  the"  land  to  the 
uses  of  the  party  condemning.  Tri-State 
Teleph.  &  Teleg.  Co.  v.  Cosgriff,  26:  1171, 
124  N.  W.  75,  —  N,  D.  — . 

13.  The  measure  of  damages  for  injuries 
to  trees  growing  on  land  condemned  as  a 
right  of  way  for  a  telephone  and  telegraph 
line  is  that  part  of  the  damage  sustained 
at  the  time  of  the  trial  by  the  property 
taken  which  was  caused  by  the  injuries  to 
the  trees.  Tri-State  Teleph.  &  Teleg.  Co. 
v.  Cosgriflr,  26:  1171,  124  N.  W.  75,  —  N. 
D.  — . 

14.  The  measure  of  damages  to  which  a 
property  owner  is  entitled  for  the  taking,  in 
an  adjoining  highway,  of  a  strip  of  land 
for  a  telephone  and  telegraph  line,  is  the 
present  value  of  the  owner's  interest  in  the 
land  actually  taken,  and  the  depreciation 
in  value  sustained,  at  the  time  of  the  trial, 
by  land  adjoining  that  taken,  by  the  ap- 
20  L.R.A.(N.S.) 


propriation  to  the  uses  of  the  party  con- 
demning. Tri-State  Teleph.  &  Teleg.  Co. 
V.  Cosgriff,  26:  1171,  124  N.  W.  75,  —  N. 
D.  — . 

15.  A  constitutional  provision  to  the  ef- 
fect that  damages  in  condemnation  proceed- 
ings shall  be  assessed  irrespective  of  bene- 
fits applies  to  damages  assessed  for  diminn- 
tion  in  value  of  property  not  taken.  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Theodore  Max- 
field   Co.   26:  nil,  126  S.  W.  83,  —   Ark. 

16.  Benefits  cannot  be  set  off  against 
the  consequential  injuries  to  property  a 
portion  of  which  is  taken  for  a  public 
road,  where  the  Constitution  requires  cum- 
pensation  to  be  made  for  property  taken, 
injured,  or  destroyed.  Broadway  Coal  Min. 
Co.  v.  Smith,  26:  565,  125  S.  W.  157,  — 
Ky.  — . 

Loss  of  profltfl. 

17.  Breach  by  a  railroad  company  of  its 
contract  to  furnish  cars  to  a  coal  miner 
will  not  render  it  liable  for  profits  which 
the  miner  lost  because  of  inabilitv  to  de- 
liver  coal  under  a  contract  which  he  se- 
cured after  the  contract  with  the  railroad 
company  was  executed,  although  the  rail- 
road company  knew  of  it  at  the  time  of 
its  breach,  since  such  profits  were  not  in 
contemplation  of  the  parties  when  the  con- 
tract was  made.  Clyde  Coal  Co.  v.  Pitts- 
burgh &  L.  E.  R.  Co.  26:  1 191,  75  Atl. 
596,   226   Pa.   301.  (Annotated) 

DANGEROUS  AGENCIES. 

As  to  electricity,  see  Electricity. 

Master's  liability  for  servant's  use  of, 
see  Master  and  Servant,  16,   19. 

Negligence  as  to,  generally,  see  Negli- 
gence, I. 

DEATH. 

Damages  for  negligent  killing  of  child, 
see  Damages,   7. 

Sufficiency  of  evidence  to  sustain  find- 
ing as  to,  see  Evidence,  45,  46. 

Estoppel  to  claim  that  death  occurred 
at  certain  time,  see  Insurance.  5. 

Cause  of  death  of  insured,  see  Insur- 
ance,  8. 

Question  for  jury  as  to  time  of,  see 
Trial,  18.  • 

Instruction  as  to  presumption  of,  see 
Trial,  27. 


DEBTOR  AND  CREDITOR. 

Equitable  lien  of  creditor  on  assets  ^f 
corporation,    see    Corporations,    C 

Rights  of  creditors  in  alimony  or  al- 
lowance for  support,  see  Divorce. 
7. 

Rights  of  creditor  on  division  of  prop- 
erty in  divorce  suit,  see  Divorce. 
11,   15. 

Effect  of  appointment  of  debtor  as  &•!- 
ministrator  of  creditor's  estate,  s*v 
Executors   and    Administrators,  2. 

Conveyances  fraudulent  as  to  ere«ht- 
ors,  see  Fraudulent  Conveyances. 
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Right  of  judgment  creditors  to  main- 
tain action  to  annul  mortgage  in 
fraud  of  their  rights,  see  Parties, 
1. 

DECEDENT'S  ESTATE. 

Rights  of  heirs  and  distributees  in  ^|en- 
era],  see  Descent  and  DiitributiOB. 

DECIiARATIONS. 

Evidence  of,  see  Evidence. 

In  pleading,  see  Pleading,  5-101 

DEDUCTIONS. 

From  sentence  of  convict,  see  Criminal 
Law,  4. 

DEEDS. 

Covenants  in,  generally,  see  Covenants 
and  Conditions. 

Admissibility  in  evidence,  see  Evidence, 
12, 

Parol  evidence  of  contents,  see  Evi- 
dence, 15. 

Bar  of  suit  for  reformation  of,  see 
Limitation  of  Actions,  2. 

Recording  of,  see  Records  and  Record- 
ing Laws. 

Creation  of  trust  by,  see  Trusts. 

Rights  of  purcliasers  generally,  see 
Vendor  and  Purchaser. 

1.  A  clause  providing  for  the  reverter 
of  land  in  case  the  grantee  dies  without 
bodily  heirs,  in  the  habendum  of  a  deed 
conveying  property  to  the  separate  use  of 
a  married  woman  to  have  and  to  hold  to 
her,  her  heirs  and  assigns,  forever,  is  void, 
and  the  fee  passes  to- the  grantee.  Hughes 
V.  Hammond,  a6: 8o8,  125  S.  W.  144,  — 
Ky.  — . 

2.  A  conveyance  by  one  to  whom  prop- 
erty .is  deeded  to  have  and  to  hold  to 
him  an4  his  heirs  and  assigns  forever  will 
defeat  a  clause  \n  the  habendum  providing 
for  a  reverter  in  case  the  grantee  dies  with- 
out bodily  heirs.  Hughes  v.  Hammond,  a6: 
8o8,   125  8,  W.   144,  —  Ky.  — . 

DEFAULT  JUDGMENT. 

Right  to  open,  see  Judgment,  14. 

DEFENSE. 

In  general,   see  Action  or   Suit,   1,   2. 
Review  on  appeal  of  refusal  to  permit 

amendment  to  set  up,  see  Appeal 

and  Error,  19. 
In  prosecution  for  assault,  see  Assault, 

2. 
In  action  to  hold  collecting  bank  liable 

for  money  paid  on  check,  which  it 

has  refunded,  see  Banks,  4. 
In  proceedings  to  abate  nuisance,   see 

Nuisances,  6,  7. 

DEFINITENESS. 

Of  charitable  bequests,  see  Charities, 
4-8. 


DEFINITIONS. 

Of  bona  fide  holder,  see  Bills  and  Notes, 
130. 

M  l',R.A.(N.e,) 


In  action  to  recover  penalty  for  delay 
in  transportation,  see  Carriers,  18. 
Of  civil  conspiracy,  see  Conspiracy,  1. 
Parole,  see  Criminal  Law,  5. 

DELAY. 

In  prosecution  of  criminal,  see  Appeal 

and  Error,  16;  Criminal  Law,  1. 

« 

DELEGATION  OF  POWER. 

By  voters  to  city  council  to  fix  amount 

of  bonds,  see  Bonds,  2. 
Constitutionality  of,  see  Constitutional 

Law,  2.  f.» 

DELIVERY. 

Of  personalty  sold,  see  Sale,  1. 

DEMURRER. 

In  general,  see  Pleading,  14-17. 
To  evidence,  see  Trial,  23. 

DEPOSITIONS. 

Admissibility  in  evidence,  see  Evidence, 

n. 

DESCENT  AND  DISTRIBUTION. 

Conflict  of  laws  as  to,  see  Conflict  of 

Laws,  6. 
Direction  of  verdict  in  action  by  heir 

to    recover    distributive    share    of 

estate,  see  Trial,  22. 

Brothers  and  sisters  of  the  half 
blood  of  the  ancestor  are  included  in  a 
statutory  provision  for  descent  of  ancestoral 
real  estate  to  "brothers  and  sisters,"  where 
that  term  is  used  without  limitation.  Stock- 
ton V.  Frazier,  26:  603,  00  N.  E.  168,  81  Ohio 
St.  227.  (Annotated) 

DESERTION. 

As  ground  for  divorce,  see  Divorce,  3. 

DESTRUCTION. 

Of  property  as  crime,  see  Indictment, 
etc.,  4;  Nuisances,  5. 

DIRECTION  OF  VERDICT. 

In  general,  see  Trial,  21,  22. 

DIRECTORS. 

Of  corporation,  see  Corporations,  6. 

DISCHARGE. 

In   bankruptcy,  see  Bankruptcy,  6,  7. 
Of  surety,  see  Principal  and  Surety. 

DISCRETION. 

Review  of,  on  appeal,  see  Appeal  and 

Error,  8,  19,  20. 
Of  trustee  of  charity,  see  Charities,  5, 

8. 


DISCRIMINATION. 

Unconstitutionality    of,    see    Constitu- 
tional Law,  5-13. » 
By  gas  company,  see  Gas,  I, 
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DISEASR. 

Liability  of  carrier  for  communication 
of,  to  live  stock,  see  Carriers,  16; 
Evidence,  37;  Trial,  16. 

DISMISSAL. 

Of  appeal,  see  Appeal  and  Error,  12. 

Of  divorce  suit;  see  Divorce,,  4. 

Of  case  as  to  alleged  agent  as  election 
to  hold  undisclosed  principal,  see 
Election  of  Remedies,  1. 

Of  prosecution  as  evidence  of  want  of 
probable  cause,  see  Evidence,  3. 

Where  proper  application  is  made  by 
a  nonresident  defendant  for  the  removal  of 
&  case  from  the  state  court  to  the  United 
States  court,  which  , application  is  refused 
by  the  state  court,  whose  judgment  is  re- 
versed on  writ  of  error  to  the  supreme 
court  of  the  state,  the  plaintiff  cannot  dis- 
miss the  case,  so  as  to  defeat  the  removal 
of  the  case  to  the  United  States  court,  by 
an  entry  of  dismissal  made  by  his  attorney 
on  the  original  papers,  before  the  remit- 
titur from  the  supreme  court  has  been  form- 
ally made  the  judgment  of  the  court  from 
which  the  case  is  taken  by  writ  of  error. 
Louisville  &  N.  R.  Co.  v.  Newman,  26:  969, 
64  S.  E.  541,  132  Ga.  523. 

DITCH. 

See  Drains  and  Sewers. 


UVERSE  CITI^^CNSHIP. 

As  ground  of  jurisdiction,  see  Courts, 
7. 

DIVORCE  AND  SEPARATION. 

Estoppel  to  maintain  second  suit  for 
divorce,  see  Estoppel,  2. 

Right  to  custody  of  children  on  separa- 
tion of  parents,  see  Infants,  0. 

Agreement  between  husband  and  wife, 
in  view  of  separation,  as  to  cus- 
tody of  children,  see  Infants,  6. 

Sufficiency  of  complaint  in  action  for, 
see  Pleading,  10. 

Grounds. 

1.  That  a  wife  united  with  a  religious 
sect,  and  thereafter,  in  accordance  with  the 
tenets  thereof,  refused  to  accord  her  hus- 
band marital  rights;  that  she  became  en- 
raged at  his  refusal  to  submit  all  their 
property  to  such  religious  society;  and  that 
she  constantly  chided  him  for  his  sinfulness, 
and  sought  to  estrange  his  children  from 
him  t//  maligning  and  abusing  him  in  their 
presence, — is  not  sufficient  to  authorize  a 
divorce  for  extreme  cruelty  of  the  wife, 
since,  to  warrant  a  divorce  therefor,  the 
conduct  must  be  such  as  will  endanger  life 
or  health,  or  will  cause  a  reasonable  appre- 
hension of  bodily  harm,  and,  while  the  in- 
jury may  be  mental,  it  must  be  such  as  to 
render  it  impracticable  for  the  complainant 
to  discharge  marital  duties  with  reasonable 
safety;  mere  inconvenience,  unhappiness,  or 
incompatibility  of  temperament  or  disposi- 
tion, rendering  the  marital  relation  dis- 
86  L.R.A.^N.S,) 


agreeable  and  burdensome,  not  being  suffi- 
cient. Prall  V.  Prall,  26:  577,  50  So.  867,  — 
Fla.  —. 

2.  Incompatibility  of  tastes  or  temper- 
ament, or  estrangement  produced  by  differ- 
ences of  opinion  growing  out  of  the  adminis- 
tration of  household  affairs,  when  not  ac- 
companied by  physical  violence,  and  when  it 
will  not,  by  operating  through  the  mental 
faculties,  produce  injury  to  the  physical 
system,  does  not  constitute  extreme  cruel- 
ty sufficient  to  warrant  the  granting  of  an 
absolute  divorce  therefor.  Barker  v.  Bar- 
ker, a6:  909,  105  Pac.  347,  —  Okla.  — . 

3.  The  mere  refusal  of  a  wife  for  over 
a  year  to  accord  her  husband  marital  priv- 
ileges, in  accordance  with  the  tenets  of  a 
religious  sect  with  which  she  had  become 
affiliated,  is  not  of  itself  such  a  desertion 
of  the  husband  as  authorizes  him  t-o  secure 
a  divorce  for  wilful,  obstinate,  and  con- 
tinued desertion  for  one  year.  Prall  t. 
Prall,  26:  577,  60  So.  867,  —  Fla.  — . 

Defenses. 

4.  The  court  must  enforce  of  its  own 
motion,  although  defendant  makes  default., 
a  provision  in  a  statute  authorizing  divor- 
ces,  that  a  divorce  must  be  denied  when  the 
cause  is  conviction  of  felony,  unless  the  ac- 
tion is  commenced  within  a  certain  time 
after  final  judgment  and  sentence.  Frank- 
lin V.  Franklin,  26:  490,  106  Pac.  353.  40 
Mont.   348.  (Annotated) 

5.  An  absolute  divorce  cannot  be  denied 
to  one  establishing  a  statutory  ground 
therefor,  because  she  had  already  obtained 
one  divorce  and  another  had  been  granted 
against  her  for  her  own  fault,  while  proper 
investigation  on  her  part  would  have  shown 
her  that  her  latest  matrimonial  venture 
could  not  be  a  happy  one,  although  the  stat- 
ute provides  that  the  divorce  may  be  grant- 
ed whenever,  in  the  opinion  of  the  court, 
the  circumstances  of  the  case  shall  be  such 
that  it  will  be  discreet  and  proper  so  to  do. 
Orton  V.  Orton,  26:  276,  123  N.  W.  1103,  - 
Mich.  — . 

Alimony. 

Time  for  motion  to  reconsider  order 
denying  alimony,  see  Motions  and 
Orders. 

6.  Temporary  alimony  may  be  granted 
defendant  in  a  suit  to  annul  a  marriage  on 
the  ground  that  it  was  void  because  defend- 
ant was  at  the  time  married  to  another, 
which  is  denied,  where  the  statute  provides 
that  in  such  actions  all  provisions  of  the 
law  in  relation  to  the  granting  of  divorces 
shall  be  applicable.  Ricard  v.  Ricard,  36: 
500,  121  N.  W.  525,  —  Iowa,  — . 

(Annotated) 

7.  An  allowance  for  support,  adjudged 
in  a  divorce  action,  does  not  constitute  in 
debtedness  to  the  party  in  whose  favor  the 

I  allowance  is  made,  which  can  be  reached  by 
^  creditors  of  the  latter.    Brenger  ▼.  Brenger, 
26:  387,  125  N.  W.  109,  —  Wis.  —. 

8.  Permanent  alimony  cannot,  in  the 
absence  of  express  statute,  be  allovied  1 
husband   out   of  the   property    or    earnings 
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of  the  wife.     Brengcr  v.  Brenger,  26:  387, 
125  N.  W.  109,  —  Wis.  — . 

0.  The  granting,  in  an  actioi^  for  di- 
vorce and  alimpny,  of  an  allowance  of  $25 
per  month,  payable  at  specified  intervals 
during  life,  or  a  specified  gross  sum,  at  the 
option  of  the  party  required  to  pay  the  al- 
lowance, is  a  decree  for  "alimony,"  whether 
so  stated  or  not,  and  therefore  within  the 
rule  denying  a  husband  permanent  alimony 
out  of  the  separate  estate  of  the  wife,  where 
not  expressely  made  allowable  by  statute. 
Brenger  v.  Brenger,  a6:  387,  126  N.  W.  109, 

—  Wis.  — . 

Other  property  rights. 

10.  An  adjustment  of  property  rights, 
made  upon  the  granting  of  a  divorce,  which 
is  based  in  .part  upon  the  suggestion  of  the 
attorney  for  a  judgment  creditor  of  one  of 
the  parties  that  the  judgment  could  be  set- 
tled for  a  certain  sum,  whefeas  the  judg- 
ment was  entered  for  a  much  larger  sum, 
there  being  no  binding  obligation  to  settle 
the  claim  for  less  tlian  the  amount  due,  is 
erroneous,  as  findings  of  fact  must  be  con- 
strued from  a  strictly  legal  viewpoint, 
which  would  require  the  adjustment  to  be 
based  upon  the  sum  for  which  the  judg- 
ment was  entered.  Brenger  v.  Brenger,  26: 
387,  125  N.  W.  109,  —  Wis.  — . 

11.  In  settling  the  property  rights  of 
parties  upon  a  judicial  dissolution  of  their 
marriage  contract,  it  is  proper,  if  not  the 
duty  of  the  court,  so  to  provide  as  to  pre- 
serve to  them,  subject  to  their  individual 
rights  after  the  separation  of  contracting 
to  the  contrary,  their  statutory  exemptions 
from  claims  of  creditors,  while  at  the  same 
time  the  indebtedness  of  each,  in  determin- 
ing the  property  status  to  be  dealt  with  in 
settling  property  rights,  should  be  con- 
sidered. Brenger  v.  Brenger,  26:  387,  125  N. 
W.  109,  —  Wis.  — . 

12.  In  adjusting  property  rights  of  the 
parties  in  a  divorce  action,  a  conveyance 
during  coverture  by  the  husband  to  the  wife 
to  compensate  her  for  care  of  him  should 
be  set  aside,  where  she  has  without  reason- 
able excuse  defaulted  in  performance,  and 
the  property  should  be  adjusted  as  if  no 
such  conveyance  had  been  made,  unless  the 
wife  has  been  in  possession  thereunder,  in 
which  case  allowance  to  the  husband  of  a 
reasonable  rental  value  should  be  made. 
Brenfjer  v.  Brenger,  26:  387,  125  N.  W.  109, 

—  Wis.  — . 

13.  The  property  of  the  husband,  and 
that  of  the  wife  derived  from  him,  may  be 
considered  together  in  making  a  permanent 
adjustment  of  property  rights,  upon  a  ju- 
dicial termination  of  their  marital  rela- 
tions; but  no  part  of  the  separate  prop- 
erty of  the  wife  not  so  derived  can  prop- 
erly be  devested  and  transferred  to  the  hus- 
band, or  burdened  by  his  debts.  Brenger  v. 
Brenger,  26:  387,  125  N.  W.  109,  —  Wis.  -— . 

14.  Only  such  judicial  authority  to  make 
a  division  of  property  between  the  parties 
to  a  divorce  action  exists  as  is  expressly 
pranted  by  statute.  Brenger  v.  Brenger, 
26:  387,  125  N.  W.  109,  —  Wis.  — . 

20  L.R.A.(N.S.) 


16.  Payments  in  money,  required  by  the 
judgment  in  a  divorce  action  to  be  made  by 
one  party  to  the  other  as  the  portion  of 
that  other,  upon  a  division  of  the  property 
of  the  parties,  may  be  reached  by  the  cred- 
itors of  that  other.  Brenger  v.  Brenger, 
26:  387,  126  N.  W.  109,  —  Wis.  — . 

DOCUMENTARY  EVIDENCE. 

See  Evidence,  9-14. 

DOMESTIC  RELATIONS. 

See  Divorce;  Infants;  Master  and 
Servant. 

DOWER. 

Proper  remedy  to  review  decree  of 
bankruptcy  court  disallowing  claim 
for,  see  Appeal  and  Error,  1. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  4,  6. 

Estoppel  to  claim  dower  rights  in  home- 
stead, see  Estoppel,  3. 

Congress  has  no  power  to  terminate 
the  dower  rights  existing  under  state  laws, 
upon  the  bankruptcy  of  the  husband. 
Thomas  v.  Woods,  26:  1180,  173  Fed.  585, 
97  €.  C.  A.  635.  (Annotated) 

DRAINS   AND    SEWERS. 

Delegation  of  power  to  levy  taxes  for 
drainage  improvements,  see  Con- 
stitutional Law,  2. 

Provision  for  reclamation  of  land  as 
exercise  of  police  power,  see  Con* 
stitutional  Law,  27. 

Power  of  municipality  to  condemn  spur 
track  to  power  plant  to  be  used  in 
connection    with   drainage   system,, 
see  Eminent  Domain,  4. 

Construction  of  statute  as  to,  so  as  to 
sustain  validity,  see  Statutes,  12. 

1.  Whether  or  not  a  statute  providing 
for  the  drainage  of  agricultural  lands  is  con- 
stitutional should  be  decided  in  the  light  of 
conditions  existing  in  the  state  where  it  is 
enacted.  Billings  Sugar  Co.  v.  Fish,  26: 
973,  106  Pac.  665,  40  Mont.  256. 

2.  The  matter  of  public  utility  should 
be  given  great  consideration  in  determining 
whether  or  not  a  statute  providing  for  a 
system  of  drainage  for  agricultural  pur- 
poses is  constitutional.  Billings  Sugar  Co. 
V.  Fish,  26:  973,  106  Pac.  566,  40  Mont.  266. 

DRUGS  AND  DRUGGISTS. 

Prejudicial  error  in  admission  of  evi- 
dence in  action  against,  for  negli- 
gence,  see   Appeal  and   Error,  24. 

Constitutionality  of  statute  limiting 
sale  of  medicines  to  licensed  phar- 
macists, see  Constitutional  Law, 
10,  31. 

Evidence  in  action  against  druggist  for 
negligence  in  sale  of  wood  alcohol^ 
see  Evidence,  26. 

What  included  within  statute  forbid- 
ding sale  of  medicines  and  poisons 
except  in  presence  of  licensed  phar- 
macist, see  License. 
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1.  A  druggist  is  not  relieved  of  a  stat- 
utory duty  to  label  wood  alcohol  as  poison- 
ous, by  the  fact  that  it  was  obtained  upon 
a  statement  that  it  was  to  be  used  as  a 
liniment,  although  the  purchaser  intended 
to  use  it  as  a  beverage,  and  did  so  use  it. 
Campbell  v.  Brown,  26:  1x42,  106  Pac  37, 
81  Kan.  480. 

2.  That  a  druggist  supposed  a  poison- 
ous liquid  sold  by  him  was  to  be  used  ex- 
ternally, and  not  as  a  beverage,  does  not 
relieve  him  of  the  statutory  duty  to  label 
the  bottle  poisonous,  where  the  statute  does 
not  except  from  its  operation  sales  of 
poison  to  be  used  externally.  Campbell  v. 
Brown,  a6:  1143,  106  Pac.  37,  81  Kan.  480. 

DRUMMKRS. 

Forbidding  drumming  at  railroad  sta- 
tions, see  Constitutional  Law,  30. 

DUE  PROCESS  OP  LAW. 

See  Constitutional  Law,  14-26. 

EASEMENTS. 

Notice  of,  see  Notice. 

1.  That  a  road  over  one  portion  of  a 
tract  of  land  for  the  benefit  of  .another 
portion  was  intended  by  the  owner  to  be 
only  temporary  will  not  prevent  a  right  to 
its  permanent  use  from  passing  with  the 
grant  of  the  latter  portion,  where,  at  the 
time  of  the  grant,  it  was  apparent,  with 
nothing  to  indicate  that  it  was  not  intended 
to  be  permanent.  Liquid  Carbonic  Co.  v. 
Wallace,  26:  327,  68  Atl.  1021,  219  Pa.  457. 

(Annotated) 

2.  The  easement  in  a  permanent  cement 
walk  which  has  been  constructed  by  a  prop- 
erty owner  along  the  edge  of  property 
which  he  has  subdivided  inU)  building  lots, 
to  furnish  access  from  such  lots  to  the 
street,  will,  upon  severance  of  the  property, 
pass  to  the  grantees  of  the  respective  por- 
tions thereof.  RoUo  v.  Nelson,  26:  315,  96 
Pac.  263,  34  Utah,  116.  (Annotated) 

3.  Where  one,  in  laying  out  building 
lots,  lays  out  a  driveway  in  front  thereof, 
and  adjoining  it,  inside  the  lot  lines,  con- 
structs a  cement  sidewalk,  his  conveyance 
of  the  lots  with  all  and  singular  the  ap- 
purtenances thereto  belonging  or  in  any 
wise  appertaining,  together  with  a  perpetual 
right  of  way  along  the  driveway,  does  not, 
because  of  the  special  mention  of  the  drive- 
way, prevent  the  passing  of  an  easement  in 
the  walk.  Rollo  v.  Nelson,  26:  315,  96  Pac. 
263,  34  Utah,  Uf. 

4.  A  passageway  inclosed  on  both  sides, 
consisting  of  planks,  with  steps  leading  to 
them  at  both  ends,  furnishing  access  from 
a  house  located  on  one  street  to  a  parallel 
street  in  the  rear,  across  property  owned 
by  the  dne  who  owns  the  house,  which  is 
reasonably  necessary  to  the  enjoyment  of 
the  property  on  which  the  house  is  located, 
will  pass  by  implication  with  a  grant  of  the 
latter  property.  German  Saving  &  L.  Co. 
V.  Gordon,  26:  331,  102  Pac.  736,  —  Or.  — . 

(Annotated) 
2G  L.R.A.(N.S.) 


EJECTION. 

Of  passenger,  see  Carriers,  II. 

EJECTBtENT. 

Conclusiveness,  as  against  landlord  or 
his  grantee,  of  judgment  in  action 
of  ejectment  against  tenant,  see 
Judgment,  11,  12. 

An  instrument  by  which  one  grants, 
demises,  leases,  and  lets  to  another  a  cer- 
tain tract  of  land  for  a  term  of  years  for 
the  sole  and  only  purpose  of  mining  and 
operating  for  oil,  gas,  and  other  minerals, 
confers  an  estate  in  the  land  which  may  be 
protected  against  one  claiming  a  title  para- 
mount to  that  of  the  lessor  by  ejectment, 
although  the  lessee  has  never  been  in  pos- 
session. Barnsdall  y.  Bradford  Gas  Co.  a6: 
6x4,  74  Atl.  207,  226  Pa.  338. 

ELECTION  O"^  REMEDIES. 

Estoppel  to  complain  of,  see  Appeal  and 
Error,  16. 

Compulsory  election  of,  as  reversible  er- 
ror, see  Appeal  and  Error,  23. 

Choice  of  remedies  in  case  of  election 
contest^  see  Courts,  6. 

Bar  of  former  judgment,  see  Judgment. 

Question  whether  election  has  been 
made  as  one  for  jury,  see  Trial,  17. 

1.  In  an  action  against  both  an  alleged 
agent  and  his  undisclosed  principal,  a  dis- 
missal at  the  close  of  the  plaintiffs'  case, 
as  to  the  alleged  agent,  in  response  to  a 
motion  that  plaintiiTs  be  required  to  elect, 
is  eouivalent  to  an  election  to  hold  the  al- 
leged undisclosed  principal.  Gay  v.  Uren, 
26:  742,  123  N.  W.  295,  —  Minn.  — . 

2.  One  who  sells  stock  to  A  as  prin 
cipal,  and  later  is  informed  by  A  that  he 
represented  B,  may  bring  an  action  to  re- 
cover for  breach  of  the  contract,  against 
both  A  and  B,'  and  cannot  be  compelled  to 
elect  as  between  the  defendants,  who  have 
answered  denying  the  contract  and  the 
agency,  before  the  evidence  has  disclos^ed 
whether  or  not  there  was  a  sale  to  A,  and 
whether  or  not  the  relation  of  principal  and 
agent  existed  between  A  and  6.  Cay  v. 
Uren,  26:  742,  123  N.  W.  296,  —  Minn!  --. 

(Annotated) 

3.  A  statute  providing  for  the  fixing  by 
the  railroad  commission  of  a  time  within 
which  cars  for  the  transportation  of  freight 
should  be  furnished  after  written  applica- 
tion, and  the  per  diem  penalty  for  failure 
to  furnish  them  accordingly,  does  not  make 
that  remedy  exclusive  of  the  common -law 
action  for  damages  caused  by  a  breach  by 
the  railroad  company  of  its  common-law 
duty  as  a  common  carrier  to  furnish  car» 
for  such  purpose  within  a  reasonable  time 
after  demand.  Southern  R.  Co.  ▼.  Moore, 
26:  851,  67  S.  E.  85,  133  Ga.  806. 

(Annotated) 

4.  A  statute  making  the  assets  of  ex- 
pired, dissolved,  and  insolvent  corporations 
trust  funds  for  the  benefit  of  their  creditors 
and  stockholders,  and  authorizing  suits  in 
equity  to  wind  them  up,  does  not  thereby 
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provide  an  exclusive  remedy,  or  of  itself 
take  away  the  right  to  proceed  to  judg- 
ment and  execution  at  law.  Billmyer  Lum- 
ber Co.  V.  Merchants'  Coal  Co.  a6:  zzoit  66 
S.  E.  1073,  —  W.  Va.  — . 

EliEOTIONS. 

On  question  of  issuing  mmiidpal  bonds, 

'  see  Bonds,  3-7. 
Jurisdiction  to  decide  election  contest, 

see  Courts,  6. 
Of  remedies,  see  Election  of  Remedies. 

An  election  upon  a  proposition  to 
build  a  townhall  is  not  invalidated  by  the 
fact  that  the  proposition  is  in  a  form  re- 
quiring the  approval  of  two  contracts,  one 
for  constructing  the  building  and  the  other 
for  heating  and  lighting  it  and  furnishing 
the  plumbing, — especially  where  the  ballots 
follow  the  language  of  the  statute.  Brooks 
v.  Brooklyn,  a6: 425,  124  N.  W.  808,  — 
Iowa,  — . 

ELECTRICAIi    USES   AND    APPLIAN- 
CES. 

See  Electricity.  » 

ELECTRICITY. 

Sufficiency  of  evidence  to  show  line- 
man's knowledge  of  danger,  see 
Evidence,  43. 

Master's  d^uty  as  to  electric  uses  and 
appliances,  see  Master  and  Servant, 
3,  4,  9. 

Contributory  negligence  of  employee, 
see  Master  and  Servant,  12;  Trial, 
13. 

1.  An  electric  company  which  maintains 
cross-arms  and  wires  on  another's  pole  is 
not  liable  for  injury  to  an  employee  of  a 
third  company,  which  also  makes  use  of 
the  pole,  by  the  breaking  of  a  cross-arm 
under  his  weight,  if  it  was  not  aware  of 
its  defective  condition,  and  the  defect  could 
have  been  detected  by  the  injured  person  by 
proper  inspection  as  readily  as  by  the  com- 
pany. Consolidated  Gas,  E.  L.  &  P.  Co.  v. 
Chambers,  26:  509,  76  Atl.  241,  —  Md.  — . 

2.  Mere  notice  to  a  lineman  that  a  cer- 
tain pole  was  bad,  and  to  look  out  for  the 
wires,  is  not  sufficient  to  charge  him  with 
notice  as  matter  of  law  that  the  insulation 
of  the  wires  was  defective.  Miner  v.  Frank- 
lin County  Telcph.  Co.  26:  1195,  75  Atl. 
663,  —  Vt.  — . 

ELECTRIC  LIGHTS. 

Uses  and  dangers  of  electricity,  sec 
Electricity. 

Exercise  of  eminent  domain  to  obtain 
switch  connection  with  railroad,  by 
electric  light  company,  see  Eminent 
Domain,  1. 

Right  of  electric  light  company  to  con- 
demn land  for  use  of  railroad,  see 
Eminent  Domain.   3. 

Power  of  municipality  to  condemn 
right  of  way  for  spur  track  to 
power  plant  used  in  connection 
with  electric  light  system,  see 
Eminent  Domain,  4. 
26  L.RA..(N.S.) 


ELECTRIC  RAILWAYS. 

As  carriers,  see  Carriers. 

Uses    and    dangers    of    electricity,   see 

Electricity. 
In  general,  see  Street  Railroads. 

ELEEMOSYNARY  INSTITUTIONS. 

See  Charities. 

ELEVATORS. 

1.  The  owner  of  an  office  building  does 
not  owe  the  duty  of  keeping  closed  the 
doors  to  the  elevator  wells  to  one  who  goes 
into  the  building  seeking  information  about 
one  not  a  tenant  of  or  employed  in  it,  since 
he  is  a  mere  licensee.  Stanwood  v.  Clancey, 
26:  1213,  75  Atl.  293,  —  Me.  — . 

(Annotated) 

2.  One  was  guilty  of  negligence  as  mat- 
ter of  law  who  stepped  into  a  well-lighted, 
unguarded  elevator  well,  under  the  mistaken 
belief  that  the  opening  was  the  entrance  to 
an  office,  where  the  merest  attentive  glance 
would  have  disclosed  the  truth.  Stanwood 
V.  Clancey,  26:  1213,  76  Atl.  293,  —  Me.  — . 

« 
ELKINS  ACT. 

Violation  of,  by  carriers,  see  Carriers, 
20. 

EMINENT  DOMAIN. 

Necessity  of  appealing  from  order  over- 
ruling objections  to  appointment  of 
appraisers,  as  well  as  from  order 
appointing  appraisers,  see  Appeal 
and  Error,  17. 

Liability  for  costs,  see  Costs. 

Costs  on  appeal,  see  Appeal  and  Error, 
39. 

As  to  damages,  see  Damages,  2,  8-16. 

Time  to  apply  for  new  trial  in  condem- 
nation proceedings,  see  New  Trial, 
3. 

Instructions  as  to  damages,  see  Trial, 
26. 

For  what  purpose. 

1.  That  a  switch  connection  with  a  rail- 
road  would  enable  a  water  and  electric  light 
company  to  carry  on  its  business  more 
economically,  and  either  make  greater  prof- 
its or  serve  its  patrons  at  lower  rates, 
does  not  show  that  such  connection  is  nec- 
essary, so  as  to  authorize  an  exercise  of 
the  power  of  eminent  domain  under  statu- 
tory authority  to  acquire  by  that  means 
such  rights  as  may  be  necessary  for  its 
business.  Kinnev  v.  Citizens'  Water  & 
Light  Co.  26:  195,"  90  N.  E.  129,  —  Ind.  —. 

2.  The  operation  of  a  ^jstmill  under 
the  toll  system  is  a  public  use  in  aid  of 
which  the  legislature  may  authorize  an  exer- 
cise of  the  power  of  eniinoiit  domain. 
Sexauer  v.  Star  Milling  Co.  26:  6op,  90  N. 
E.  474,  —  Ind.  — . 

3.  A  water  and  electric  light  company 
has  no  implied  authority  to  condemn  land 
under  the  power  of  eminent  domain  for  use 
of  a  railroad  company.  Kinney  v.  Citizens' 
Water  &  Light  Co.  26:  195,  90  N.  E.  129, 
—  Ind.  — . 
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4.  Power  is  not  conferred  upon' a  mu- 
nicipality to  condemn  a  right  of  way  for  a 
spur  track  to  convey  fuel  to  a  power  plant 
used  in  connection  with  its  street  railways, 
waterworks,  electric  light,  and  sewage  sys- 
tems, merely  to  lessen  the  expense  of  such 
transportation,  by  a  statute  authorizing  it 
to  take  property  for  streets,  sewerage, 
waterworks,  electric  light  lines,  street  rail- 
ways, and  certain  other  purposes  named, 
not  including  spur  tracks,  "or  any  other 
public  purpose."  Wise  v.  Yazoo  City,  26: 
H30,  61  So.  453,- —  Miss.  — . 

Compensation . 

5.  The  provisions  of  U.  S.  Rev.  Stat. 
§§  6263-5268  (U.  S.  Comp.  Stat.  1901,  pp. 
3679-3681),  authorizing  the  construction  of 
telegraph  lines  along  "post  roads"  upon 
compliance  with  certain  conditions,  do  not 
affect  the  right  of  an  abutting  owner  to 
compensation  for  the  burden  imposed  upon 
the  fee  by  the  erection  of  a  line  upon  a 
rural  highway  which  is  a  post  road.  Tri- 
State  Teleg.  &  Teleph.  Co.  v.  Cosgriff,  26: 
1 171,  124  N.  W.  76,  —  N.  D.  — . 

Consequential  Injuries. 

6.  A  railroad  company  is,  under  a  con> 
stitutional  provision  requiring  payment  of 
damages  for  property  injured  for  public  use, 
liable  for  injury  to  property  abutting  on 
the  street,  by  the  construction  of  a  via- 
duct, under  authority  of  the  municipality, 
to  carry  a  street  over  its  tracks  which  in- 
tersect  it,  if  the  work  is  done  for  its  bene- 
fit, to  enable  it  to  lay  its  tracks  through 
the  municipality.  Shrader  v.  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  26:  226,  89  N.  E.  997,  242 
111.  227.  (Annotated) 

IDMPLOYEES. 

Rights,  duties,  and  liabilities  of, 
generally,  see  Master  and  Servant. 

EQUALITY. 

Of  immunity,  privileges,  and  protection, 
see  Constitutional  Law,  6-13. 

EQUAL    PROTECTION    AND    PRIVI- 
LEGES. 

See  Constitutional  Law,  6-13. 

EQUITABLE  CONVERSION. 

By  will,  see  Wills,  10. 

EQUITY. 

Correction  on  appeal  of  equitable  decree 
taken  for  confessed,  see  Appeal  and 
Error,  38. 

Right  to  legal  remedy  where  statute 
provides  equitable  one,  see  Elec- 
tion of  Remedies,  4. 

Supplying  omission  of  parties  from  bill 
by  filing  cross  bill,  see  Pleading, 
12,  13. 

Subrogation  in,  see   Subrogation. 

See  also  Injunction. 

1.  The  holder  of  a  recorded  deed  to 
real  estate,  who,  with  knowledge  of  a  prior 
unrecorded  deed,  voluntarily,  and  without 
26  L.R.A.(N.6.) 


fraud  or  mistake  of  fact,  satisfies  of  record 
a  mortgage  thereon  owned  by  him,  is  not 
entitled  to  a  reinstatement  of  the  mortgage 
lien  on  the  sole  ground  that  he  erroneously 
assumed  that  his  title  was  superior  to  thst 
of  the  holder  of  the  unrecorded  deed  because 
his  deed  was  recorded  first,  as  such  mistake 
was  one  solely  of  law,  against  which  equity 
will  not,  under  such  circumstances,  afford 
relief.  Errett  v.  Wheeler,  26:  8x6,  123  N. 
W.  414,  —  Minn.  — . 

2.  Where  a  tenant  in  possession  took 
a  tax  deed  of  the  land,  and  conveyed  to 
another,  maintaining,  however,  his  proper 
relation  to  the  landlord,  and  an  action  of 
ejectment,  to  which  the  landlord  was  not  a 
party,  was  brought  against  his  grantees  by 
one  who  had  obtained  a  quitclaim  deed  from 
the  landlord's  grantor,  in  which  the  tax  deed 
was  set  aside  and  the  tax  title  purchaser 
given  a  lien  for  taxes,  which  the  ejectment 
claimant  was  required  to  satisfy,  which  he 
did,  and  then  conveyed  to  another,  although 
he  never  obtained  possession  of  the  land, 
and  the  tax  title  purchaser  then  procured 
a  conveyance  from  the  landlord  owner,,  and 
brought  an  action  to  quiet  title  against  the 
grantee  of  the  ejectment  claimant, — the  lat- 
ter should  be  regarded  as  the  equitable  as- 
signee of  the  lien  for  taxes,  and  equitable 
relief  to  the  plaintiff  should  be  conditional 
upon  its  satisfaction.  Ditlinger  v.  Miller, 
26:  595y  106  Pac.  20,  81  Kan.  9. 

ESCAPE. 

Effect  of,  on  appeal,  see  Appeal  and 
Error,  2,  12. 

ESTATE. 

As  to  life  estate,  see  Life  Tenants. 

ESTOPPEL. 

To  appeal,  see  Appeal  and  Error,  3. 

To  raise  question  on  appeal,  see  Ap- 
peal and  Error,  16. 

Of  beneficiary  of  insurance,  see  Insur- 
ance, 6. 

By  bond. 

1.  A  surety  company  furnishing  a  bond 
for  a  bank  designated  by  the  state  treasur- 
er  as   a   depository    for   the    collection    of 
drafts,   checks,   and   certificates   of   deposit 
that  might  come  into  his  hands  on  account 
of  any  claims   due   the   state,  which   bond 
contained    the    condition    that    the    bank 
would  promptly  collect  the  proceeds  of  all 
such  instruments  intrustea  to  it,  is,  upon 
the    bank's    default,    estopped    to    eontend 
that  only  drafts,  checks,  and  certificates  of 
deposit  for   taxes   were   in   the  contempla- 
tion of  the  parties  to  the  bond,  although 
the  provision  for   the   appointment  of  the 
depository   is   part   of   an   act   relating  to 
taxation,   since   the   surety   company,   hav- 
ing given  a  bond  sufficiently  broad  to  cover 
paper  derived  from  other  sources,  thereby 
enabling  the   depository   to  obtain   posses- 
sion thereof,  is  precluded  from  denying  thit 
the  bond  is  binding  according  to  its  terms. 
United  States  Fidelity  &  G.   Co.  v.  SUte, 
26:  865,    106  Pac.   1040,  81   Kan.   660. 
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By  judgrment. 

As  to  eflfect  and  conclusiyeness  of 
judgment  generally,  see  Judgment, 
4-12. 

2.  A  suit  for  divorce  upon  the  ground 
of  habitual  indulgence  in  violent  and  un- 
governable temper  does  not  constitute  an 
estoppel  by  judgment  to  a  second  suit  for 
divorce  on  the  grounds  of  extreme  cruelty 
and  desertion,  where  different  facts  are  al- 
leged, as  the  principle  of  ret  judicata  should 
not  be  so  applied  as  to  prevent  one  deter- 
mination of  every  distinct  cause  of  action, 
under  statutes  authorizing  divorces  for  spe- 
cific and  separate  species  of  misconduct. 
Prall  V.  Prall,  a6:  577,  60  So.  867,  —  Fla. 
— .  ( Annotated. ) 

Who  affect cd. 

3.  A  wife  is  not  estopped  to  claim  her 
rights  in  the  homestead  by  the  fact  that 
at  the  time  it  was  sold  by  her  husband 
she  was  living  apart  from  him  in  another 
state  and  he  represented  that  he  was  un- 
married. Mason  v.  Dierks  Lumber  &  Coal 
00.  36:  574,  126  S.  W.  656,  —  Ark.  — . 

( Annotated ) 

4.  Fraudulent  representations  by  the 
owner  of  a  homestead  to  the  effect  that  he 
is  unmarried,  by  which  he  effects  a  sale 
of  the  property,  estop  his  heirs  from  set- 
ting up  the  invalidity  of  the  conveyance  on 
the  ground  that  his  wife  did  not  join  in 
it.  Mason  v.  Dierks  Lumber  &,  Coal  Co. 
26:  574,   126  S.   VV.  656,  —  Ark.  — . 

EVICTION. 

Of  grantee,  see  Covenants  and  Condi- 
tions, 2,  3,  6,  6. 

EVIDENCE. 

As  part  of  record  on  appeal,  see  Ap- 
peal and  Error. 

On  appeal,  see  Appeal  and  Error,  14. 

Validity  of  statute  as  to,  see  Constitu- 
tional Law,  25,  26. 

Concealing  evidence  of  fraud  as  ground 
for  vacation  of  judgment,  see  Judg- 
ment, 16. 

New  trial  for  newly  discovered  evi- 
dence, see  New  Trial,  2. 

Demurrer  to,  see  Trial,  23. 

Presnnnptlons  and  burden  of  proof. 

Prejudicial  instruction  as  to,  see  Ap- 
peal and  Error,  34. 

Validity  of  statute  as  to,  see  Constitu- 
tional Law,  26,  26. 
'  Presumption  of  truthfulness  of  recitals 
of  record  as  to  jurisdiction  to  ren- 
der judgment,  see  Judgment,  6. 

Necessity  of  pleading  and  proving  for- 
eign law,  see  Pleading,  1,  2. 

Burden  of  proving  justification  for  re- 
fusing to  transport  passengers,  see 
Trial,  21. 

Instruction  as  to  presumption  of  death, 
see  Trial,  27. 

Presumption  of  gift,  see  Trusts,  2. 

1.  The  burden  of  establisiiing  the 
wrongfulness  of  an  imprisonment  is  upon 
one  seeking  to  recover  damages  therefor, 
until  a  prima  facie  case  has  been  made 
26  L.R.A.(N.S.) 


out.    Smith  V.  Clark,  26:  953,  106  Pac.  663, 
—  Utah,  — . 

2.  Although  the  burden  of  showing  the 
privileged  character  of  a  communication 
alleged  to  be  libelous  is  on  the  defendant 
if,  in  the  judgment  of  the  court,  he  has  sus- 
tained such  burden,  then  plaintiff,  in 
order  to  be  entitled  to  recover,  must  show 
actual  or  express  malice.  Holmes  v.  Roy- 
al Fraternal  Union,  26:  1080,  121  S.  W.  100, 
222  Mo.  556. 

3.  The  mere  dismissal  of  a  prosecution 
because  the  prosecuting  officer  fails  to  ap- 
pear is  not  prima  facie  evidence  of  want  of 
probable  cause,  which  will  sustain  an  ac- 
tion for-  malicious  prosecution  against  the 
one  who  instituted  the  proceeding.  Smith 
V.   Clark,   26:  953,   106  Pac.   663,  —   Utah, 

4.  The  burden  resting  upon  a  purchaser 
of  real  property  to  establish  by  competent 
evidence  the  good  faith  of  his  purchase 
does  not  shift  to  the  holder  of  a  prior  un- 
recorded deed,  upon  the  introduction  of  evi- 
dence making  a  prima  facie  case  of  bona 
fides.  Errett  v.  Wheeler,  26:  816,  123  N. 
W.  414,  —  Minn.  — . 

6.  The  sudden  stopping  of  a  car  on  a 
scenic  railway,  caused  apparently  by  some- 
thing on  the  track,  which  is  not  a  part  of 
its  ordinary  opecation,  and  causes  a  pas- 
senger to  be  thrown  out  and  injured,  cre- 
ates a  presumption  of  negligence  on  the 
part  of  the  owner,  sufficient  to  carry  to  the 
jury  the  question  of  liability  for  the  in- 
jury. O'Callaghan  y.  Dell  wood  Park  Co. 
26:  1054,  89  N.  E.  1006,  242  111.  336. 

6.  The  finding  of  an  accident  policy  ful- 
ly signed,  and  dated  June  30,  in  the  safe 
with  other  papers  of  the  insured  after  his 
death  on  August  24  of  the  same  year,  cre- 
ates a  prima  facie  presumption  that  the 
policy  contract  was  fully  executed,  although 
the  premium  had  not  been  paid.  Gardner 
v.  United  Surety  Co.  26:  1004,  126  N.  W. 
264,  —  Minn.  — .  • 

7.  In  the  absence  of  proof  of  a  reason 
for  testatrix  not  signing  the  will,  there  is 
no  presumption  that  it  did  not  exist  which 
will  overcome  the  attestation  clause,  which 
shows  that,  not  having  signed  the  will,  she 
must  have  acknowledged  a  signature  by 
another  as  her  act  and  deed.  Elston  v. 
Montgomery,  26:  420,  00  N.  E.  3,  242  111. 
348. 

8.  An  existing  original  judgment  cred- 
itor of  a  married  woman  is  not  an  encum- 
brancer in  good  faith  for  a  valuable  con- 
sideration, within  the  meaning  of  a  statute 
rendering  conclusive,  in  favor  of  such  en- 
cumbrancer, the  presumption  that  real  es- 
tate title  to  which  is  vested  in  her  is  her 
separate  property.  Fulkerson  v.  Stiles,  26: 
181,  106  Pac.  966,  166  Cal.  703. 

Documentary  evidence.        • 

^       Prejudicial  error  in  admitting,  see  Ap- 
peal and  Error,  26. 

9.  Upon  the  question  of  malicious  pros- 
ecution in  causing  the  arrest  for  grand 
larceny  of  one  who  took  and  retained  pos- 
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session  of  certain  property  against  the 
claim  of  the  one  who  instituted  the  proceed- 
ing, evidence  is  admissible  that  title  and 
right  of  possession  had,  in  a  civil  proceed- 
ing between  the  parties,  been  adjudged  to 
be  in  the  latter.  Smith  v.  Clark,  26:  953, 
106  Pac.  663,  —  Utah,  — . 

10.  A  judgment  enjoining  a  liquor  nui- 
sance, founded  on  ex  parte  affidavits  in  a 
proceeding  in  which  defendant  did  not  ap- 
pear, is  not  admissible  in  evidence  in  a 
criminal  prosecution  against  him  for  sell- 
ing intoxicating  liquor  in  violation  of  law. 
State  V.  Weil,  26:  461,  65  S.  E.  634,  83  S. 
C.  478.  (Annotated) 

11.  The  cross-examination  in  depositions 
on  subjects  excluded  in  chief  is  not  admis- 
sible in  evidence.  Baltimore  &  O.  R.  Co. 
V.  Dever,  26:  712,  76  Atl.  352,  —  Md.  — . 

12.  A  deed  executed  by  the  holder  of  an 
unrecorded  deed  whose  title  has  been  de- 
stroyed by  a  second  conveyance  by  the  origi- 
nal grantor  to  an  innocent  purchaser,  who 
recorded  his  deed,  upon  a  consideration 
moving  from  the  record  title  holder,  is 
admissible  on  the  question  of  damages,  in 
an  action  by  the  prior  grantee  against  the 
original  grantor  for  damages  for  such  loss 
of  title,  as  the  amount  of  consideration  re- 
ceived therefor  must,  with  the  taxes  ac- 
crued on  the  land,  be  deducted  from  the  val- 
ue to  plaintiff  of  the  land'  at  the  time  he 
lost  title  thereto.  Hilligas  v.  Kuns,  26: 
284,  124  N.  W.  926,  ~  Neb.  — . 

13.  Dates  and  initials  carved  in  wood 
at  the  time  and  near  the  place  of  the  com- 
mission of  a  crime  are  not  inadmissible  in 
evidence  against  one  as  to  whom  a  basis 
of  comparison  has  been  established  by  show- 
ing from  genuine  writings  an  habitual 
peculiarity  in  punctuation  and  the  forma- 
tion of  letters,  on  the  ground  that  the  evi- 
dence is  inconclusive.  State  v.  Kent.  26: 
990,  74  Atl.  389,  —  Vt.  — . 

14.  For  purposes  of  identifying  one  ac- 
cused of  crime,  a  date  and  initial  carved  in 
wood  at  the  time  and  near  the  place  where 
the  crime  was  committed  are  admissible  in 
evidence,  if  they  contain  peculiarities  of 
punctuation  and  formation  which  are  shown 
to  be  habitual  with  accused.  State  v.  Kent, 
26:  590,  74  Atl.  389,  —  Vt.  — . 

Parol. 

15.  Parol  evidence  of  conveyances  of  real 
estate  by  one  accused  of  incest  is  admissi- 
ble in  connection  with  evidence  that  ac- 
cused left  the  state,  where  the  deeds  were 
traced  to  his  possession  and  he  was  noti- 
fied to  produce  them,  which  he  failed  to 
do.  Skidmore  v.  State,  26:  466,  123  S.  W. 
1129,  —  Tex.  Crim.  Rep.^ — . 

16.  A  memorandum  of  sale  of  personal 
property  delivered  by  an  agent  to  a  pur- 
chaser may  be  shown  by  parol  evidence  to 
have  been  delivered  subject  to  approval 
by  the  principal.  Gunzburger  v.  Rosenthal, 
26: -840,  75  Atl.  418,  226  Fa.   300. 

17.  The  terms  of  a  contract  of  sale  of 
sawmill  timber,  which  reserved  title  in 
the  vendor,  and  provided  that  tlie  vendee 
26  L.R.A.(N.S.) 


might  sell  the  timber,  but  that  the  checkft 
therefor  should  be  made  payable  to  the  origi- 
nal vendor,  who  agreed  to  apply  half 
the  proceeds  thereof  to  his  vendee  to  pay 
for  preparing  and  marketing  the  lumber, 
the  balance  to  be  applied  on  the  original 
purchase  price,  which  contract  waa  record- 
ed, cannot  be  varied,  as  against  a  purchaser 
of  the  lumber  with  notice  of  such  condi- 
tions, by  a  subsequent  parol  agreement  be- 
tween the  original  parties,  under  which 
half  of  the  amounts  received  from  the  sale 
of  the  lumber  was  not  applied  to  the  pur- 
chase price,  but  to  another  indebtedness  of 
the  vendee  to  a  firm  of  which  the  vendor 
was  a  member  for  supplies  furnished  to  the 
vendee,  so  as  to  affect  title  to  lumber  con- 
veyed after  the  original  vendor  had  re- 
ceived sufficient  funds  under  the  terms  of 
the  original  contract  to  satisfy  the  pur- 
chase price.  Clarke  Bros.  v.  McNatt,  26: 
585,  64  S.  E.  795,  132  Ga.  610. 

18.  Testimony  of  husband  and  wife  as  to 
the  intention  i;i  placing  the  title  to  real 
estate  in  her  name  is  competent  in  an  ac- 
tion to  quiet  the  husband's  title  against 
her  judgment  creditors.  Fulkerson  v.  Stiles, 
26:  181,  105  Pac.  966,  156  Cal.  703. 

Opinions  and  ooncluslons. 

As    to    oral    contracts    generally,    see 
Contracts,  7. 

19.  The  opinions  of  actual  observers  are 
admissible  when  drawn  from  facts  which  it 
is  manifestly'  impossible  to  present  to  the 
jury  with  the  same  force  and  clearness  as 
they  appeared  to  such  observers.  Kunst 
V.  Grafton,  26:  1201,  67  S.  E.  74,  —  VV.  Va. 

20.  A  hypothetical  question  to  an  expert 
witness  is  erroneous  which  assumes  facts 
contrary  to  the  evidence,  or  which  omits 
material  facts  in  evidence.  Baltimore  & 
O.  R.  Co.  V.  Dever,  26:  712,  75  Atl.  352,  — 
Md.  — . 

Admissions. 

21.  One's  statement  out  of  court  that 
his  injury*  is  due  to  his  own  fault  is  admis- 
sible in  evidence  against  ^him  in  an  action 
to  hold  another  liable  'for  it.  Rudd  v. 
Byrnes,  26:  134,  105  Pac.  957,  156  Cal.  636. 

22.  One's  answer  in  one  case  is  admis- 
sible against  him  in  another  case  between 
the  same  parties  as  an  admission,  but  it 
is  not  conclusive,  being  subject  to  explana- 
tion. Vallev  Planting  Co.  v.  Wise,  a6:  403, 
123  S.  W.  768,  —  Ark.  — . 

Hearsay:   declarations;  res  ffestae. 

Prejudicial  error  in  admitting,  sec  Ap- 
peal and  Error,  24. 

23.  The  spiritual  adviser  of  an  injure! 
person  who  is  called  to  act  as  interpreter 
in  a  transaction  looking  to  a  release  of 
liability  of  the  one  causing  the  injury  is 
not  incompetent  to  testify  to  the  facts  bear- 
ing upon  the  obtaining  of  it.  Blossi  v.  Chi- 
cago &  N.  W.  R.  Co.  26:  255,  123  N.  W.  360, 

—   Iowa,  — . 

24.  The  attending  physician  of  an  in- 
jured person  is  icompetent  to  testify  tt>  the 
facts  of  tiic  securing  from  him,  by  the  one 
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responnible  for  the  injury,  of  a  release  from 
liability  therefor.  Blossi  v.  Chicago  &  N. 
W.  R.  Co.  a6:  255,  123  N.  W.  300,  —  Iowa, 

25.  The  statement  of  one  having  a  bot- 
tle of  wood  alcohol  purchased  the  previous 
day,  made  to  induce  another  to  drink  with 
him,  that  "it  is  good.  I  got  it  of  Chase 
Brown/'  is  inadmissible  as  rea  gesta  evi- 
dence in  an  action  for  the  death  of  the 
purchaser,  based  upon  the  alleged  negligence 
of  Brown  in  selling  wood  alcohol  for  grain 
alcohol  without  a  proper  label,  as  such 
statement  was  not  concomitant  with  the 
act  of  obtaining  the  alcohol,  nor  a  part  of 
it,  but  was  simply  narrative  of  a  completed 
transaction.  Campbell  v.  Brown,  26:  1x42, 
106  Pac.  37,  81  Kan.  480. 

26.  Upon  the  question  of  the  tempera- 
ture and  condition  of  a  car  in  which  pas- 
sengers are  compelled  to  travel,  evidence  is 
not  admissible  of  complaints  of  passengers 
made  to  each  other,  but  not  brought  to  the 
attention  of  the  carrier's  employees.  Lou- 
isville &  N.  R.  Co.  v.  Scalf,  26:  263,  110 
8.  W.  862,  33  Ky.  L.  Rep.  721. 

27.  The  officers  of  a  building  and  loan 
association  are  competent  witnesses  upon, 
the  (question  of  the  terms  of  a  loan  to  a 
married  woman,  although  it  was  secured 
through  her  husband,  who  has  since  de- 
ceased. Spithover  v.  Jefferson  Bldg.  &,  Loan 
Asso.  26:  1 135,  126  S.  W.  766,  —  Mo.  — . 

28.  The  state  cannot  prove,  over  the  ob- 
jection of  one  accused  of  having  ravished 
the  witness's  wife,  the  details  of  a  com- 
plaint made  by  her  to  him  some  twenty 
hours  after  the  alleged  criminal  act.  Hen- 
derson V.  State,  26:  1 149,  123  N.  W.  459,  85 
Neb.  444. 

29.  Declarations,  against  title,  of  an 
owner  in  possession,  are  admissible  in  evi- 
dence against  those  claiming  under  him, 
although  he  is  alive  at  the  time  they  arc 
offered  in  evidence.  Abbott  v.  Walker,  26: 
814,  00  N.  E.  405,  204  Mass.  71. 

(Annotated) 

Relevancy  and  materiality. 

Prejudicial  error  in  admitting,  see  Ap- 
peal and  Error,  24-27.  • 

Prejudicial  error  in  excluding,  see  Ap- 
peal and  Error,  28,  29. 

30.  Upon  the  question  of  the  negligence 
and  contributory  negligence  of  hunters  one 
of  whom  shot  the  other  under  the  mistaken 
belief  that  he  was  an  animal,  while  he  was 
moving  through  bushes  in  violation  of  an 
understanding  as  to  where  each  should  sta- 
tion himself,  evidence  is  not  admissible  of 
the  custom  of  hunters  under  such  circum- 
stances,— at  least  where  the  custom  is  not 
shown  to  have  been  known  to  the  parties. 
Rudd  V.  Byrnes,  26:  134,  105  Pac.  957,  150 
Cal.   636. 

31.  The  state  cannot,  on  a  trial  for  in- 
cest, introduce  evidence  of  good  behavior 
of  prosecutrix  at  the  time  the  child  must 
have  been  conceived,  the  evidence  of  the 
birth  of  which  introduced  against  accused 
he  is  attempting  to  overcome  by  showing 
36  L.R.A.(N.S.) 


criminal  intimacy  between  prosecutrix  and 
another  at  such  time.  Skidmore  v.  State, 
26:  466,  123  S.  W.  1129,  —  Tex.  Crim.  Rep. 

32.  Upon  the  (fuestion  of  the  interpreta- 
tion of  a  contract,  evidence  is  not  admis- 
sible as  to  what  one  of  the  parties*  had  in 
contemplation  about  its  effect.  Valley 
Planting  Co.  v.  Wise,  26:403,  123  S.  W. 
768,  —  Ark.  — . 

33.  The  state,  upon  a  trial  for  assault 
with  intent  to  kill,  in  which  the  defendant, 
to  mitigate  the  offense,  has  testified  that 
he  made  the  assault  while  smarting  under 
a  sense  of  wounded  honor,  caused  by  the 
offering  of  money  by  the  complaint  to  de- 
fendant's wife  to  induce  her  to  have  sexual 
intercourse  with  him,  may  show,  in  order 
that  the  jury  may  understand  the  true  mo- 
tive of  the  defendant  in  making  the  as- 
sault, that  the  defendant  was  being  prose- 
cuted for  statutory  rape  at  the  time  he 
married  her,  that  the  defendant  and  his 
wife  were,  at  the  time  of  the  alleged  in- 
sult, living  at  a  house  of  ill  repute,  and 
that  he  had  absented  himself  from  her, 
thereby  leaving  her  where  she  might  come 
in  contact  with  people  liable  to  approach 
her  improperly.  Caples  v.  State,  26:  Z033, 
104  Pac.  493,  —  Okla.  Crim.  Rep.  — . 

34.  Upon  the  Question  of  fraud  in  se- 
curing a  release  irom  an  injured  person, 
the  one  who  secured  it  may  be  permitted 
to  testify  that  he  understood  that  the  re- 
leasor understood  the  nature  of  the  trans- 
action. Blossi  v.  Chicago  &  N.  W.  R.  Co. 
26:  255,  123  N.  W.  360,  —  Iowa,  — . 

35.  Upon  the  question  of  market  value 
of  property  taken  by  eminent  domain,  evi- 
dence is  admissible  of  the  value  of  lands 
similar  to  those  taken,  or  with  respect 
to  which  differences  from  the  land  taken 
are  explained,  so  as  to  show  the  compara- 
tive market  value  of  the  different  tracts. 
St.  I^u4s,  I.  M.  &  S.  R.  Co.  V.  Theodore 
Maxfield  Co.  26:  iiix,  126  S.  W.  83,  — 
Ark.  — . 

36.  Evidence  that  an  owner  of  land 
abutting  on  a  highway  wholly  within  which 
a  right  of  way  for  a  telephone  line  is 
sought  to  be  condemned  has  been  ac- 
customed to  use  a  portion  of  the  highway 
for  agricultural  purposes  is  inadmissible  in 
a  proceeding  so  to  condenm  a  right  of  wny, 
since  such  testimony  tends  impro])erly  to 
enhance  in  the  minds  of  the  jury  the  value 
of  the  strip  to  be  taken,  as  the  abutting 
owner  in  the  use  of  the  highway  for  such 
purposes  was  a  trespasser  without  any  right 
of  pecuniary  value.  Tri-State  Teleph.  & 
Teleg.  Co.  v.  Cosgriff,  26:  1171,  124  N.  W. 
75,  —  N.  D.  — . 

37.  Evidence  of  mistakes  of  government 
inspectors  as  to  the  presence  of  fever  ticks 
on  cattle  a  year  after  injury  occurred  to  a 
particular  lot  by  that  means  is  not  admis- 
sible in  evidence  upon  the  question  as  to 
whether  or  not  such  cattle  were  infected 
hy  the  negligence  of  the  carrier  having 
tliera  in   custody   for  transportation.      Bal- 
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timore  &  0.  R.   Co.  v.   Dever,  a6:  712,  75 
Atl.  362,  —  Md.  — . 

38.  Upon  a  prosecution  for  incest,  evi- 
dence of  other  acts  of  intercourse  between 
the  parties  is  not  admissible.  Skidniore  v. 
State,  ae:  466,  123  S.  W.  1129,  —  Tex.  Crim. 
Rep.   — .'  (Annotated) 

39.  The  statutory  presumption  that  real 
estate  which  was  purchased  with  com- 
munity funds,  and  its  title  placed  in  the 
wife,  was  intended  as  a  gift  to  her,  may  be 
rebutted  by  the  husband's  evidence  tiiat 
such  was  not  the  intention.  Fulkerson  v. 
Stiles,  26:  181,  105  Pac.  960,  156  Cal.  703. 

40.  To  rebut  the  effect  of  the  evidence 
of  birth  of  a  child  in  support  of  a  prosecu- 
tion for  incest,  accused  may  show  inter- 
course between  prosecutrix  and  another  at 
about  the  time  the  child  was  alleged  to 
have  been  conceived.  Skidmore  v.  State, 
26:  466,  123  S.  W.  1129,  —  Tex.  Crim.  Rep. 

41.  Upon  the  question  whether  a  livery 
rig  was  engaged  absolutely  or  the  customer 
offered  to  take  it  if  satisfactory  upon  in- 
spection, testimony  is  admissible  of  one 
for  whose  use  it  was  intended,  that  she; 
was  old  and  ill,  and  required  the  easiest 
kind  of  a  vehicle.  Kilpatrick  v.  Inman,  26: 
188,  105  Pac.  1080,  46  Colo.  514. 

Weight  and  sufficiency. 

Review  of  facts  on  appeal,  see  Appeal 

and  Error,  21. 
Instructions  as  to,  see  Trial,  25. 
See  also  supra,  22. 

42.  A  jury  is  warranted  in  finding  that 
a  sale  of  hay  to  be  stored  in  the  seller's 
barn  was  made  in  good  faith,  where  the 
buyers,  who  employed  a  number  of  horses 
in  different  localities,  moving  from  place  to 
place,  did  not  need  the  hay  immediately, 
the  place  was  convenient  for  storage,  the 
price  paid  was  fair,  and  the  method  of  es- 
timating the  quantity  by  measurement  was 
convenient  and  approximately  correct. 
Barber  v.  Andrews,  26:  i,  69  Atl.  1,  29  R.  I. 
61. 

43.  Evidence  £hat  before  a  lineman  was 
injured  by  contact  with  live  wires  there 
was  an  uninsulated  joint  on  one  of  them, 
and  that,  after  the  accident,  bare  spots 
were  found  on  both  which  might  have  been 
caused  by  the  escape  of  tlie  current  which 
caused  the  injury,  is  not  sufficient  to  show 
that  the  danger  was  so  apparent  as  to 
charge  the  injured  person  with  knowledge 
of  it.  Miner  v.  Franklin  County  Teleph. 
Co.  26:  1195,  75  Atl.  653,  —  Vt.  — . 

44.  A  finding  that  defendant,  the  holder 
of  a  recorded  deed  of  certain  real  estate, 
had  notice,  at  the  time  of  the  conveyance 
to  him,  of  a  prior  unrecorded  deed  to  plain- 
tiff, and  was  not  a  bona  fide  purchaser  for 
value  by  reason  thereof  is  sufficiently  sus- 
tained, where  it  appears  that  for  some  years 
he  had  been  familiar  with  the  property, 
and  that  he  was  well  acquainted  with  the 
vendor;  and  plaintiff's  husband  testified 
that  at  the  time  he  procured  the  deed  for 
his  wife  he  expressly  informed  defendant 
26  L.R.A.(N.S.) 


of  that  fact,  although  defendant  testified 
tbat  he  did  not  remember  such  conversa- 
tion; and  the  evidence  is  clear  that,  two 
days  prior  to  the  day  on  which  defendant 
recorded  his  deed,  he  was  again  informed  of 
the  existence  of  plaintiff^s  deed;  and  an- 
other testified  that  he  informed  defendant 
of  such  prior  deed  prior  to  such  recorda- 
tion, and  requested  him  not  to  bid  against 
plaintiff  at  a  tax  sale  then  about  to  take 
place,  which  conversation  was  not  denied 
by  defendant,  although  he  fixed  the  date 
thereof  after  the  recording  of  his  deed.  Er- 
rett  V.  Wheeler,  26:  816,  123  N.  W.  414,  — 
Minn.  — . 

45.  A  finding  in  an  action  on  a  benefit 
certificate,  that  the  insured  died  prior  to 
the  29th  of  July,  1902,  is  supported  by 
evidence  that  he  was  a  man  of  good  habits 
and  associates,  that  he  lived  harmoniously 
with  his  wife  and  family,  that  he  had  been 
in  poor  health  for  some  time  prior  to  his 
disappearance,  which  occurred  on  July  17, 
1901,  in  the  daytime,  in  a  community  where 
he  was  well  known,  that,  so  far  as  known, 
he  had  no  money  for  traveling,  and  that 
he  had  not  been  seen  or  heard  from  for  the 
period  of  seven  years  thereafter.  Behlmer  • 
v.  Grand  Lodge,  A.  O.  U.  W.  26:  305,  123 
N.  W.  1071,  —  Minn.  -^. 

46.  The  jury  may  find  that  death  was 
the  cause  of  the  disappearance  of  a  man 
who  was  under  middle  age,  had  a  family 
to  whom  he  was  very  strongly  attached,-^ 
where  no  domestic  infelicity  had  ever  ex- 
isted,— was  in  reasonably  good  circum- 
stances, was  respected  in  the  community, 
and  no  possible  cause  could  be  assigned  for 
his  wilfully  abandoning  his  home.  Butler 
v.  Supreme  Court,  I.  O.  F.  26:  293,  101  Pac 
481,  53  Wash.   18. 

47.  Proof  that  the  signature  to  a  will 
was  not  that  of  testator  is  not  sufficient 
to  overthrow  the  presumption  of  its  doe  ex- 
ecution afforded  by  the  recitals  of  the  at- 
testation clause,  when  the  witnesses  are 
dead  and  cannot  testify  to  the  fact  of  prop- 
er execution.  Elston  v.  Montgomery,  26: 
420,  90  N.  E.  3,  242  111.  348. 

48.  The  statutory  burden  placed  upon 
one  appealing  from  an  order  of  a  railway 
commission  to  establish  its  unreasonable- 
ness or  un justness  by  "clear  and  satisfac- 
tory evidence"  requires  the  same  quantum 
of  proof  as  is  necessary  to  establish  fraud 
or  prove  mistake  in  a  written  instrument, 
by  one  on  whom  the  burden  reste  to  estab- 
lish such  facts.  Chicago,  R,  I.  &  P.  R.  Co. 
v.  Nebraska  State  R.  Com.  26:  444,  124  N. 
W.  477,  85  Neb.  818. 

49.  The  uncorroborated  testimony  of  the 
prosecutrix  that  she  had  been  ravished  is 
insufficient  to  sustain  a  conviction  of  rape, 
where  the  defendant  testifies  that  the  act 
was  with  her  consent.  Henderson  v.  State. 
26:  1149,  123  N.  W.  459,  86  Neb.  444. 

50.  In  the  absence  of  statute,  one  ac- 
cused of  rape  may  be  sufficiently  identified 
by  the  uncorroboratetl  testimony  of  tJic 
prosecutrix,  if  the  commission  of  the  offense 
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has   first   been    estalilished.    Henderson    v. 
State,  26:  ZZ49,  123  N.  W.  459,  85  Neb.  444. 

EXCEPTIONS. 

In  general,  see  Appeal  and  ErroTt  11. 
Pleading  of,  see  Pleading,  6. 

EXCISE. 

Tax  for,  see  Intoxicating  Liquora,  8,  4. 

EXCLUSIVE  PRIVIIiEGE. 

See  Constitutional  I^w,  5-13. 

EXECrTION. 

Of  will,  see  Wills. 

EXECUTORS       AND       ADMINISTRA- 
TORS. 

Conclusiveness  of  findings  of  probate 
court  upon  which  letters  of  admin- 
istration are  granted,  see  Judg- 
ment, 8. 

1.  An  executor  havine  a  naked  power 
to  sell  city  lots  has  implied  authority  to  in- 
sert restrictive  covenants  in  the  deeds  with 
respect  to  the  building  line  of  the  houses  to 
be  erected  thereon,  which  will  bind  the  es- 
tate in  favor  of  purchasers  of  the  first  lots, 
and  may  be  enforced  by  them  against  later 
purchasers.  Simmons  v.  Crisfield,  a6:  663, 
90  N.  E.  956,  197  N.  Y.  365. 

2.  Upon  the  appointment  as  adminis- 
trator of  an  estate  of  one  of  its  solvent 
debtors,  the  debt  is  considered  paid,  and 
the  administrator  is  chargeable  with  the 
amount  thereof  in  his  accounts,  regardless 
of  his  subsequent  financial  condition. 
Wachsmuth  v.  Pcnn.  Mut.  L.  Ins.  Co.  26: 
4X1,   89   N.   E.   787,   241    111.   409. 

(Annotated) 
3.  An  executor  who  in  good  faith  in- 
stitutes proceedings  to  probate  the  will  of 
his  testator  is  entitled  to  credit,  in  his  final 
account  with  the  estate,  for  reasonable  at- 
torneys' fees  paid  by  him  in  such  proceed- 
ings. Re  Hentges,  26:  757,  124  N.  W.  929, 
—  Neb.  — ,  (Annotated) 

EXEMPTIONS. 

Exemption  of  insurance  under  bank* 
ruptcy  act,  see  Bankruptcy,  3-4. 

Duty  of  court  in  settling  property 
rights  of  divorced  parties  to  pre- 
serve statutory  exemptions,  see 
Divorce,  11. 

Prom  taxation,  see  Taxes,  2-5,  7. 

EXPECTANCIES. 

Rights  of  heirs  and  distributees  in 
decedent's  estate,  generally,  see  De- 
scent and  Distribution. 

EXPLOSIONS  AND  EXPLOSIVES. 

Jurisdiction  of  action  to  recover  for 
injury  done  by,  see  Courts,  2. 


FACTORS. 

Right  of  commission  merchant  to  whom 
property  is  consigned  for  sale  to 
maintain  action  for  injury  thereto, 
see  Parties,  3. 

FAITH  AND  CREDIT. 

To  be  given  judgment  of  other  state, 
see  Judgment,  13. 

FALSE  IMPRISONMENT. 

Burden  of  establishing'  wrongfulness 
of  imprisonment,  see  Evidence,  1. 

Sufficiency  of  pleading,  see  Pleading,  7. 

Joint  demurrer  to  complaint  for,  sec 
Pleading,  14. 

1.  One  who  merely  makes  and  verifies  a 
complaint  upon  which  an  arrest  is  made 
cannot  be  required  to  justify  the  arrest  in 
an  action  for  false  imprisonment,  although 
the  complaint  states  no  offense,  and  there- 
fore does  not  justify  the  arrest,  if  there  is 
nothing  to  show  that  he  participated  in  the 
issuance  or  execution  of  the  warrant  or  di- 
rected the  arrest  or  imprisonment.  Smith 
V.  Clark,  26:  953,  106  Pac.  653,  —  Utah,  — . 

2.  Merely  making  and  verifying  a  com- 
plaint before  a  justice  of  the  peace,  which 
does  not  charge  a  public  offense  or  justify 
an  arrest,  will  not  render  one  liable  for 
false  imprisonment  if  an  arrest  is  made  un- 
der a  warrant  issued  thereon.  Smith  v. 
Clark,  26:  953,  106  Pac.  653,  —  Utah,  — . 

FEDERAL  COURTS. 

In  genera],  see  Courts,  7-9. 

FELLOW    SERVANTS. 

See  Master  and  Servant,  14,  15. 

FENDER. 

Injury  to  former  passenger  falling  over, 
see  Carriers,  10. 

FINES. 

Statute  requiring  fines  for  violation  of 
game  laws  to  be  paid  to  warden  of 
county,  see  Game  Laws. 

FIRE  ARMS. 

Negligence  in  use  of,  see  Negligence,  1. 

FIRE  INSURANCE. 

See  Insurance. 

FIRE  LIMITS. 

See  Buildings;  Constitutional  Law,  15. 

FISHERIES. 

Equal  protection  and  privileges,  sec 
Constitutional  Law,  11. 

FLOOD. 

Liability  for  causing,  see  Waters,  1,  2. 

FOREIGN  CORPORATIONS, 

See  Corporations. 


EXPRESS  CO»fPANIES. 

Injury   to  passenger  by  negligence  of,  1 

in  leaving  truck  on  depot  platform,  |  FOREIGN  JUDGMENT* 
see  Carriers,  5.  See  Judgment,  13. 

26  L.R.A,(N,S,j 
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FORKIGX  liAW. 

Necessity  of  pleading,  see  Pleading,  1, 
2. 

FORFEITURE. 

Of  insurance  policy,  see  Insurance,  4. 

FORGERY. 

Payment  by  bank  of  forged  checks,  see 
Banks,  I,  2. 
One  who  secures  the  execution  of  a 
duplicate  note  by  fraudulently  representing 
that  the  original  was  lost  or  destroyed,  does 
not,  by  passing  it  for  value,  become  guilty 
of  forgery,  under  a  statute  making  the  pass- 
ing or  uttering  of  a  forged  instrument 
forgery,  on  the  theory  that  the  note  is  in 
fact  false  because  it  is  not  what,  on  its 
face,  it  purports  to  be.  People  v.  Pfeiffer, 
26:  Z38,  90  N.  E.  680,  243  111.  200. 

(Annotated) 

FRANCHISE. 

Assignment  of  corporate  franchise,  see 

Corporations,  1-3. 
Of  gas  company,  see  Gaa. 

FRATERNAL  SOCIETIES. 

Insurance  by,  see  Insurance. 

Libel  by  letter  to  members  of,  in  regard 

to  collection  agent,  see  Libel  and 

Slander. 

FRAUD  AND  DECEIT. 

As  ground  for  attachment,  see  Attach- 
ment. 

In  taking  deposit  while  bank  is  insol- 
vent, see  Banks,  5. 

Statute  of  frauds,  see  Contracts,  7. 

Estoppel  by,  see  Estoppel,  4. 

Evidence  of,  see  Evidence,  34. 

Transfers  in  fraud  of  creditors,  see 
Fraudulent  Conveyances. 

As  ground  for  vacation  of  judgment, 
see  Judgment,  15,  16. 

Effect  of,  on  running  of  limitations,  see 
Limitation  of  Actions,  7. 

FRAUDULENT  CONVEYANCES. 

Sufficiency  of  evidence  to  show  good 
faith  in  sale,  where  property  is 
left  in  possession  of  seller,  see  Evi- 
dence, 42. 

Sufficiency  of  allegations  as  to,  sec 
Pleading,  8,  9. 

Right  of  judgment  creditors  to  main- 
tain action  to  annul  mortgage  in 
fraud  of  their  rights,  see  Parties, 
1. 

Necessity  of  passing  of  title  generally, 
see  Sale,  1. 

Liability  of  purchaser. 

1.  An  action  for  the  fraud  of  the  de- 
fendant in  purchasing  property  from  a  i>er- 
son  who  afterwards  became  a  bankrupt, 
withholding  the  title  from  record,  and  thus 
permitting  his  grantor  to  obtain  credit  on 
the  faith  of  it,  and  later  sell  the  property 
to  an  innocent  third  party,  cannot  be  main- 
tained by  one  who  sold  personalty  to  the 
grantor  on  credit,  but  who  h^d  no  Uon 
Sa  L.R,A.(N.S.) 


therefor.    Graves  v.  ^orton,  36:  545,  Co  S. 
E.  112,  132  Ga.  786. 

2.  If  a  debtor  conveys  his  property  to 
avoid  the  payment  of  his  debts,  and  the 
grantee  conveys  it  to  an  innocent  purchaser 
without  notice,  this  does  not  create  any 
such  relation  of  debtor  and  creditor  between 
the  fraudulent  grantee  and  a  creditor  of 
his  grantor  as  to  authorize  the  creditor  to 
bring  an  action  of  contract  directly  against 
the  fraudulent  grantee  alone,  to  recover 
the  amount  of  the  indebtedness  of  the 
grantor,  who  has  become  a  bankrupt 
Graves  v.  Horton,  a6:  545,  65  S.  E.  112,  132 
Ga.  786.  (Annotated) 

Remedies. 

3.  A  mortgage  given  to  secure  aa  ac- 
tual loan  of  money,  made  with  the  conimon 
intent  to  screen  the  property  of  the  insol- 
vent debtor  from  the  pursuit  of  his  creditors, 
may  be  set  aside  at  the  suit  of  creditors  as 
in  fraud  of  their  rights.  Bank  of  Berwick 
V.  George  Vinson  Shingle  '&  Mfg.  Co.  a6: 
1068,  50  So.  823,  124  La.  1000. 

(Annotated) 

4.  An  ultra  vires  mortgage  of  an  in- 
solvent corporation,  given  with  the  common 
intent  to  screen  the  corporation's  property 
from  the  pursuit  of  its  creditors,  may  be 
set  aside  at  the  suit  of  creditors  as  in  fraud 
of  their  rights.  Bank  of  Berwick  v.  George 
Vinson  Shingle  &  Mfg.  Co.  a6:  zo68,  60  &>. 
823,  124  La.  1000. 

FREIGHT  CARRIERS. 

See  Carriers. 

FULL  FAITH  AND  CREDIT. 

To  public  acts  and  judicial  proceedings 
of  other  state,  see  Judgment^  13. 

GAME  LAWS. 

Constitutionality  of  statute  regulating 
hunting,  see  Constitutional  Law,  6. 

Special  or  local  laws  for  protection  of 
game,  see  Statutes,  6. 

A  statute  requiring  all  fines  collected 
for  violation  of  a  game  law  prohibiting  cer- 
tain persons  to  hunt  in  a  specified  county 
except  upon  certain  conditions,  to  be  paid 
to  the  warden  of  such  county,  who  ^all 
make  monthly  reports  to  the  board  of  coun- 
ty commissioners,  is  repugnant  to  a  con- 
stitutional provision  requiring  fines  collected 
within  any  county  to  be  paid  into  the  fine 
and  forfeiture  fund  thereof.  Harper  v.  Gal- 
loway, 26:  794,  51  So.  226,  —  Fla.  — . 

GAS. 

As  to  oil  and  gas  lease,  see  Mines. 
Gas  factory  as  nuisance,  see  Nuisances, 
1-3. 

1.  A  municipality  which  has  granted  a 
natural  gas  company  an  indeterminate  fran- 
chise permitting  it  to  lay  pipes  therein  and 
supply  gas  to  it  and  its  inhabitants  may 
compel  the  gas  company  to  exercis«e  its 
franchise  therein  fairly  and  without  dis- 
crimination, so  long  as  such  company  ciertd 
to  exercise  its  rights  tl|ereun4er,    KasV  Oli:<i 
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Gas  Co.  V.  Akron,  26:93,  90  N.  E.  40,  81 
Ohio  St.  33. 

2.  A  municipality  cannot  prevent  a 
natural  gas  company  which  has  voluntarily 
forfeited  its  right  to  exercise  its  indetermi- 
nate franchise  therein,  and  has  wholly  with- 
drawn therefrom,  from  removing  its  proper- 
ty,  nor  take  possession  and  make  use  there- 
of itself,  nor  grant  the  right  to  another 
company  to  use  such  property,  without  due 
process  of  law.  East  Ohio  Gas  Co.  v. 
Akron,  26:  92,  90  N.  £.  40.  81  Ohio  St.  33. 

(Annotated) 

3.  A  natural  gas  company  supplying 
a  city  and  its  inhabitants  with  gas  under 
an  indeterminate  franchise  may  voluntarily 
forfeit  its  right  to  exercise  its  franchise 
within  the  municipality,  and  wholly  with- 
draw therefrom,  at  will.  East  Ohio  Gas  Co. 
V.  Akron,  26:  92,  90  N.  E.  40,  81  Ohio  St.  33. 

4.  A  franchise  permitting  a  natural  gas 
company  to  lay  pipes  and  supply  consumers 
in  a  city,  which  is  silent  as  to  duration,  is 
not  perpetual,  but  the  duration  thereof  is 
indeterminate,  and  will  exist  only  so  long 
as  the  parties  mutually  agree  thereto.  East 
Ohio  (Jas  Co.  v.  Akron,  26:  92,  90  N.  E.  40, 
81  Ohio  St.  33. 

6.  A  natural  gas  company  whose  char- 
ter permits  it  to  operate  in  several  cities 
In  the  state  doe»  not  unlawfully  discrim- 
inate as  to  one  of  such  cities  by  entirely 
abandoning  its  franchise  therein,  and  with- 
drawing its  property  and  business  there- 
from. East  Ohio  Gas  Co.  v.  Akron,  26: 
92,  90  N.  E.  40,  81  Ohio  St.  33. 

6.  A  corporation  formed  for  the  pur- 
pose of  producing  and  furnishing  natural 
gas  and  transporting  it  to  certain  named 
towns  and  cities  situated  in  the  counties 
along  the  line  of  the  company  and  between 
the  termini  thereof,  and  to  other  places  in 
such  counties,  does  not  reouire  the  com- 
pany, in  the  absence  of  specific  charter  im- 
position of  obligation  in  regard  thereto,  to 
conform  to  this  purpose  in  all  of  such 
cities,  villages,  or  places,  but  confers  tlie 
privilege  of  producing  and  transporting  to 
each  or  all,  in  the  manner  prescribed,  at 
the  election  of  the  company.  East  <Ohio 
Gas  Co.  V.  Akron,  26:  92,  90  N.  E.  40,  81 

Ohio  St.  33. 

» 

7.  Where  a  cifcy,  by  ordinance,  grants 
permission  to  a  natural  gas  company  to 
lay  pipes  and  furnish  gas  to  consumers 
therein,  upon  certain  terms  and  conditions, 
which  are  accepted  by  the  company,  the 
rights  of  the  parties  must  be  determined 
by  the  contract  thus  formed.  East  Ohio 
Gas  ( o.  V.  Akron,  26:  92,  90  N.  E.  40,  81 
Ohio  St.  33. 

Rates;  meters. 

8.  A  gas  company  whose  rates  are  fixed 
by  the  municipality  cannot  charge  con- 
sumers a  meter  rent  when  consumption  docs 
not  reach  a  certain  minimum  amount  per 
month,  in  order  to  bring  the  bills  up  to 
that  amount.  Montgomery  Light  &  Power 
Co.  V.  Watts,  26:  1 109,  51  So.  726,  —  Ala. 
— .  (Annotated) 
20  L.R.A.(N.S.) 


9.  A  provision  in  a  municipal  ordinance 
granting  a  natural  gas  company  the  right 
to  lay  pipes  and  supply  consumers,  that  the 
city  shall  not  fix,  or  attempt  to  fix,  the  rate 
at  which  gas  shall  be  supplied,  below  a 
specified  sum  for  a  period  of  ten  years,  doe» 
not  raise  an  implied  contract  that  the  city 
may  regulate  the  price  after  the  expiration 
of  such  period.  East  Ohio  Gas  Co.  v. 
Akron,  26:  92,  90  N.  E.  40,  81  Ohio  St.  33. 

GEOGRAPlIIGAIi  NAME. 

As  tradename,  see  Tradename. 

GIFT. 

To  charity,  see  Charities. 
Presumption  of,  see  Trusts,  2. 
Rebuttal    of  presumption    of   gift,   see 

Evidence,  30. 
As  to  trust  generally^  see  Trusts.  • 

GOOD  BEHAVIOR. 

Deduction  from  sentence  for,  see  Crim- 
inal Law,  4. 

GOOD  FAITH.  ' 

Burden   of   establishing,  see   Evidence, 

4. 
Evidence  of,  see  Evidence,  42. 

GOVERNOR. 

Infringement  of  prerogative  of,  to  par- 
don, see  Criminal  Law,  4,  0. 

GRAIN. 

Storage  of,  see  Warehousemen. 

GRAND  JURY.  • 

Necessity  of  indictment  or  presentment 
by,  see  Criminal  Law,  2,  3. 

GRIST   MILLS. 

Exercise  of  eminent  domain  for  pur- 
pose  of,   see   Eminent  Domain,  2. 

GROSS  NEGLIGENCE. 

Of  conductor  of  street  car,  see  Carriers, 
13. 

GUARANTY. 

By  married  woman  of  note,  see  Conflict 

of  Laws,  2. 
Of  right  to  life,  liberty,  and  property, 

see  Constitutional  Law. 

GUARDIAN  AND  WARD. 

Right  of  ward  U0  maintain  action  at 
law  against  guardian  for  guardian- 
ship funds  before  settlement  of  ac- 
count, see  Assumpsit. 

Guardian  of  incompetent  person,  see 
Incompetent   Persons. 

Effect  of  guardian's  interest  in  sale  of 
infant's  land,  see  Infants,  10; 
Judgment,  2. 

Bar  of  right  of  infant  to  recover 
against  guardian,  see  Limitation  of 
Actions,  5. 

Suit  by  infant  to  recover  from  guard- 
ian trust  moneys,  see  Parties,  4« 
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GUN. 

Negligence  in  discharge  of,  see  Evi- 
dence, 30;   Negligence,  1. 

HABEAS  CORPUS. 

Ab  proper  method  of  raising  question 
of  delay  in  prosecution,  see  Appeal 
and  Error,  15. 

1.  Although  the  confinement  of  an  in- 
sane person  whose  going  at  large  would  be 
dangerous  to  himself  or  to  other  people  is 
illegal,  he  will  not  be  set  at  liberty  under 
a  writ  of  habeas  corpus,  but  he  will  be  de- 
tained, to  permit  a  legal  commitment  to  be 
secured  under  legal  proceedings.  Re  Allen, 
26:  232,  73  Atl.  1078,  82  Vt.  365. 

2.  The  validity  of  a  statute  may  be 
tested  by  habeas  corpus  proceedings  to  re- 
lease from  custody  one  who  has  been  im- 
prisoned under  it.  Harper  v.  Galloway,  26: 
794,  51  So.  226,  —  Fla.  — . 

3.  A  convict  who  has  been  rearrested 
upon  executive  order  for  violation  of  a 
conditional  parole,  in  the  absence  of  statute 
or  an  express  provision  of  the  parole  pro- 
viding for  a  hearing,  may  maintain  habeas 
corpus  proceedings  to  show,  if  he  can,  that 
he  has  performed  the  conditions  of  the  pa- 
role,  or  that  he  has  a  legal  excuse  for  not 
having  done  so,  or  that  he  is  not  the  same 
person  who  was  convicted.  Re  Ridley,  26: 
no,  106  Pac.  649,  —  Okla.  Grim.  Rep.  — . 

HANDWRITING. 

Admissibility  for  purpose  of  compari- 
son, see  Evidence,  14. 

HARMLE&S  ERROR. 

See  Appeal  and  Error,  22-3C. 

HARNESS. 

As  part  of  ways,  works,  and  machinery, 
within  meaning  of  employers'  lia- 
bility act,  see  Master  and  Servant, 
5. 

HEAIiTII. 

Quarantine  laws  as  regulation  of  com- 
merce, see  Commerce,  3. 

Police  power  as  to,  generally,  see  Con- 
stitutional Law,  29. 

Statute  as  to  inspection  of  animals 
brought  into  state,  see  Proximate 
Cause,  1. 

That  the  conditions  in  an  isolated 
case  are  such  as  to  make  unnecessary  the 
enforcement  of  a  health  ordinance  will  not 
prevent  its  enforcement,  if  it  is  within  a 
general  clause  to  which  the  ordinance  is  ap- 
plicable. Benz  V.  Kremer,  26:  842,  125  N. 
W.  99,  —  Wis.  — . 

HEARING. 

Necessity  of,  before  confinement  of  per- 
son in  insane  hospital,  sec  Consti- 
tutional  Law,   21-24. 

HEARSAY. 

Hearsay  evidence,  see  Evidence. 
26  L.R.A.(N.S.) 


HEIRS. 

Estoppel  of,  by  acts  of  ancestor,  see 
Estoppel,  4, 


HIGHWAYS. 

Injury  to  abutting  property  by  con- 
struction of  viaduct  in  street,  fee 
Appeal  and  Error,  26;  Eminent 
Domain,  6. 

Obstruction  of  drainage  by  change  of 
grade  by  railroad,  see  Appeal  and 
Error,  30;  Waters,  2. 

Forbidding  use  of  automobiles  on  cer- 
tain roads,  see  Automobiles,  1; 
Constitutional  Law,  5. 

Criminal  liability  of  railroad  company 
for  obstruction,  see  Corporations, 
4. 

Liability  for  costs  for  proceeding  to 
open,  see  Costs. 

Measure  of  compensation  for  opening  of 
road  through  private  property,  see 
Damages,  9. 

Setting  off  advantages  from,  against 
damages,  see  Damages,  9,  16. 

Damages  to  abutting  owner  for  con- 
struction of  tel^raph  or  telephone 
line  in,  see  Damages,  2,  14;  Trial, 
26. 

Compensation  for  taking  of,  see  Emi- 
nent Domain,  5,  6. 

Evidence  on  question  of  damages  to 
abutting  owner,  see  Evidence,  36. 

Injury  to  abutting  property  from  negli- 
gence in  constructing,  see  Munic- 
ipal Corporations,  7,  9. 

Time  to  apply  for  new  trial  in  pro- 
ceedings to  open,  see  New  Trial,  3. 

Liability  of  railroad  receiver  to  indict- 
ment for  obstructing  crossing,  see 
Receivers. 

Contributory  negligence. 

As      question    for    jury,   see  Trial,   3, 

10. 
Taking  case  from  jury  because  of,  see 

Trial,  20. 

1.  That  it  is  not  negligence  per  se  to 
use  a  highway  known  to  be  in  bad  condi- 
tion does  not  imply  a  right  in  a  traveler  to 
compensation  for  injuries  recklessly  in- 
curred, nor  freedom  from  duty  to  suffer  rea- 
sonable abatement  of  strict  legal  rights  in 
respect  to  highways  and  take  reasonable 
measures  for  his  safety,  even  to  the  extent 
of  some  delay  and  effort  to  avoid  injury. 
Shriver  v.  Marion  County  Ct.  26:  377,  66 
S.  E.  1062,  —  W.  Va.  — . 

2.  One  who,  with  full  knowledge,  un- 
necessarily attempts  to  pass  over  an  open 
and  apparent  defect  in  a  highway,  to  his 
injury,  is  guilty  of  contributory  negligence 
as  matter  of  law.  Shriver  v.  Marion  Coun- 
ty Ct.  26:  377,  66  S.  E.  1062,  —  W.  Va.  — . 

3.  One  who,  because  of  no  safe  and 
available  way,  is  justified  in  assuming  the 
risk  incident  to  an  attempt  to  pass  over  a 
known  defect  in  a  highway,  is  required  to 
exercise  no  more  than  ordinary  care  for  hid 
safety  in  so  doing.  Shriver  v.  Marion  Coun- 
ty Ct.  a6:  377,  66  a  E.  1062,  —  W.  Va.  -^ 
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HOLOGRAPHIC  WILLS. 

See  Wills,  7. 

HOMESTEAD. 

Conflict    of    laws    as    to    descent    of 

wife's  interest  in,  see  Conflict  of 

Laws,  6. 
Sfftoppel  to  claim  dower  rights  in,  see 

Estoppel,  3. 
Estoppel   of   heirs   to   attack   sale  of, 

by  ancestor,  see  Estoppel,  4. 

HOMICIDE. 

Reversal  of  conviction  for  misconduct 
of  jury,  see  Appeal  and  Error,  36. 

By  convict  in  resisting  illegal  corporal 
punishment  by  warde^i,  see  Trial, 
7. 

The  killing  by  one  convict  of  an- 
other who  was  abetting  a  warden  in  in- 
flicting illegal  corporal  punishment  upon  the 
former  amounts  to  voluntary  manslaughter 
only,  where  the  killing  was  the  result  of 
sudden  and  irresistible  impulse  of  passion 
caused  by  the  assault,  as  the  security  of 
person,  except  as  expressly  provided  by 
statute,  remains  the  convict's  right,  and  if 
it  be  unlawfully  invaded  he  may  resist  such 
unlawful  invasion  as  if  there  had  been  no 
conviction,  and  is  therefore  entitled  to  the 
same  immunities  as  a  freeman.  Westbrook 
V.  State,  26:  S9h  66  S.  £.  788,  133  Ga.  578. 

HOTELS. 

Forbidding  solicitation  of  business  by, 
at  railroad  stations,  see  Constitu- 
tional Law,  30. 

HOURS  OF  LABOR. 

Regulation  of,  see  Constitutional  Law, 
12,  13;  Master  and  Servant,  2. 

HUNTIXG. 

Validity  of  statute  regulating,  see  Con* 
stitutiona)  Law,  6. 

Negligence  of  hunter  in  shooting  com- 
panion, see  Evidence,  30;  Negli- 
gence, 1. 

Contributory  negligence  of  hunter 
killed  by  companion,  see  Trial,  14. 

HUSBAND  AND  WIFE. 

Right  of  trustee  in  bankruptcy,  in  in- 
surance on  life  of  man,  payable  to 
his  wife,  see  Bankrutpcy,  3,  4. 

Conflict  of  laws  as  to  note  by  married 
woman,  see  Conflict  of  I^ws,  1,  2. 

Conflict  of  laws  as  to  wife's  contracts 
of  suretyship,  see  Conflict  of  Laws, 
2. 

Conflict  of  laws  as  to  descent  of  com- 
munity property,  see  Conflict  of 
Laws,  6. 

As  to  divorce  or  separation,  see  Divorce. 

Effect  of  divorce  on  property  rights, 
generally,  see  Divorce,  10-15. 

As  to  dower,  see  Dower. 

Estoppel  of  wife,  see  Estoppel,  3. 

Presumption  that  real  estate  is  wife's 
separate  property,  see  Evidence,  8. 


Evidence  as  to  intent  in  placing  title 
to  real  estate  in  wife  s  name,  see 
Evidence,  18,  39. 

Estoppel  of  wife  of  insured,  see  In- 
surance, 5. 

Laches  of  wife  in  bringing  action 
against  husband  to  compel  convey- 
ance to  her,  see  Limitation  of  Auc- 
tions, 1. 

Joinder  of  husband  in  action  by  wife, 
see  Parties,  4. 

Resulting  trust  where  wife  furnishes 
money  for  real  estate,  title  to 
which  is  taken  in  name  of  husband, 
see  Trusts,  2. 

Competency  of  wife  as  witness  against 
husband,  sec  Witnesses,  1. 

1.  The  mere  placing  by  a  man  of  the 
title  to  real  estate  in  his  wife's  name  does 
not  vest  the  property  in  her,  in  the  absence 
of  an  intention  to  make  her  a  gift  of  the 
property.  Fulkerson  v.  Stiles,  26:  iSx,  105 
Pac.  966,  166  Cal.  703.  ^ 

2.  Failure  of  a  man  to  keep  alive  the 
insurance  on  his  life  will  defeat  his  right 
to  his  wife's  property  at  her  death,  under 
an  antenuptial  agreement  to  the  effect  that 
each  shall  have  the  control  of  his  or  her 
own  property  diu'ing  life,  and  that  he  shall 
keep  alive  a  life  insurance  policy  the  pro- 
ceeds of  which,  together  with  her  separate 
property,  shall  be  hers  if  she  survive  him, 
and  that  her  property  shall  go  to  him  at 
her  death  him  surviving.  Becker  v.  Becker, 
36:  858,  80  N.  E.  737,  241  111.  423. 

(Annotated) 

HYPOTHETICAL  QUESTIONS. 

See  Evidence,  20. 

IDENTITY. 

Admissibility  of  evidence  to  show,  see 
Evidence,  14. 

Sufficiency  of  evidence  to  show,  see  Evi- 
dence, 50. 

ILL  TREATMENT. 

As  ground  for  divorce,  aee  Divorce,  1, 
2. 

ILLUMINATING  GAS. 

See  Gas. 

IMITATION. 

Of  tradename,  see  Tradename. 

IMPEACHMENT. 

Of  witness,  see  Appeal  and  Error,  27; 
Witnesses,  2,  3. 

IMPLIED   AGREEMENTS. 

See  Contracts,  1,  2. 

IMPROVEMENTS. 

Consideration  for  landlord's  promise  to 
pay  for,  see  Contracts,  3. 

As  to  public  improvements,  see  Drains 
and  Sewers;  Public  Improvements. 

INCEST. 

Evidence  in  prosecution  for,  see  Evl* 
dence,  15,  31,  38,  40. 
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INCOMPEJTENT  PERSONS. 

Due  process  as  to,  in  confinement  of, 
see  Constitutional  Law,  21-24,  20. 

Habeas  corpus  to  secure  release,  see 
Habeas  Corpus,  1. 

As  to  infants,  see  Infants. 

1.  An  order  of  a  probate  judge,  when 
exercising  a  special  and  limited  jurisdiction 
under  statutory  authority,  in  committing  a 
person  to  an  insane  hospital,  must,  in  order 
to  be  valid,  show  that  the  jurisdictional 
facts  existed.  Re  Allen,  a6:  232,  73  Atl. 
1078,  82  Vt.  365. 

2.  A  statute  providing  for  an  appeal 
from  the  commitment  of  a  person  to  a  hos- 
pital for  the  insane  on  a  certificate  6f  physi- 
cians does  not  apply  to  a  commitment  by 
the  probate  court  acting  as  a  court  of  in- 
quiry. Re  Allen,  26:  23a,  73  Atl.  1078,  82 
Vt.  366. 

INDEMNITY. 

It  general,  see  Insurance. 

INDETERMINATE  SENTENCES. 

See  Criminal  Law,  4. 

INDEX. 

To  transcript  on  appeal,  see  Appeal  and 
Error,  5. 

INDIAN  liANDS. 

Right  to  recover  back  money  paid  for, 
under  invalid  contract,  see  Con- 
tracts, 10. 

INDICTMENT,    INFORMATION,    AND 
COMPLAINT. 

Effect  of  absence  of  valid  indictment 
on  jurisdiction  of  Federal  court,  see 
Courts,  8. 

Sufficiency  of  presentment  of  indict- 
ment, see  Criminal  Law,  2,  3. 

1.  Under  a  constitutional  provision  that 
"all  prosecutions  shall  be  carried  on  in  the 
name  and  by  the  authority  of  the  state,"  it 
IB  not  necessary  specifically  to  aver  in  an 
information  that  the  prosecution  is  so  car- 
ried on,  it  being  sufficient  if  that  fact  ap- 
pear on  the  record.  Caples  v.  State,  26: 
1033,  104  Pac.  493,  —  Okla.  Crim.  Rep.  — . 

(Annotated) 

2.  It  is  not  necessary  under  a  constitu- 
tional provision  that  "no  person  shall  be 
prosecuted  for  a  felony  by  information 
without  having  had  a  preliminary  examina- 
tion before  an  examining  magistrate  or  hav- 
ing waived  such  preliminary  examination," 
in  order  to  give  a  court  jurisdiction  of  an 
information  charging  a  felony,  to  allege 
that  the  defendant  has  had  such  an  exam- 
ination and  has  been  bound  over  to  await 
final  trial  thereon,  or  has  waived  such  ex- 
amination, since  if  such  things  has  not  been 
done  the  motion  can  be  presented  by  plea 
in  abatement.  Caples  v.  State,  26:  1033, 
104  Pac.  493,  —  Okla.  Crim.  Rep.  — . 

3.  The  omission  of  the  word  "the'*  be- 
fore the  words  "state  of  Oklahoma"  in  the 
caption  of  an  information  is  not  fatal  un- 
26  L.R.A.(N.S.) 


der  a  constitutional  provitdon  that  "the 
style  of  all  writs  and  processes  shall  be  'The 
state  of  Oklahoma,'"  as  an  information  is 
not  a  writ  or  process  and  as  the  caption 
forms  no  part  of  the  information  itself, 
and  even  if  it  were  a  part  thereof  the  omis- 
sion would  not  prove  fatal  as  the  Constitu- 
tion will  not  be  given  a  technical  oonstruc- 
tion.  Caples  v.  State,  26:  1033,  104  Pac 
493,  —  Okla.  Crim.  Rep.  — . 

4.  Where  by  statute  the  destruction  of 
property  under  a  certain  value  is  a  crime, 
while  below  that  value  it  is  merely  a  mis- 
demeanor, an  indictment  or  information  for 
violation  of  the  statute  must  allege  the 
value  of  the  property  destroyed.  Nation  v. 
District  of  Columbia,  26:  996,  34  App.  D. 
C.  463. 

INDORSEMENT. 

Effect  of  blank  indorsement  to  impart 
negotiability  to  non-negotiable  in- 
strument, see  Bills  and  Notes,  5. 

Of  bill  or  note,  generally,  see  Bills 
and  Notes,  8,  9. 

■ 

INFANTS. 

Advancements  to,  see  Advancements. 

Damages  for  negligent  killing  of  child, 
see  Damages,  7. 

Injury  to  children  near  railroad  track 
by  fall  of  material  from  car,  see 
Negligence,  2. 

Injury  to,  on  railroad  track,  see  Rail- 
roads; Trial,  16. 

Prohibited  employment  of. 

1.  The  enactment  of  a  statute  forbid- 
ding the  employment  of  children  under  four- 
teen years  of  age  in  any  theater,  concert 
hall,  or  in  or  about  any  place  of  amuse- 
ment where  intoxicating  liquor  is  made  or 
sold  is  a  valid  and  constitutional  exercise 
of  the  legislative  power.  State  v.  Rose, 
26:  821,  51  So.  496,  125  La.  462. 

2.  Any  acting  or  performing  on  the 
stage  of  a  theater  is  labor  or  work  within 
the  meaning  of  a  statute  forbidding  the  em- 
ployment of  children  under  fourteen  years 
of  age  "to  work  or  labor"  in  any  theater, 
concert  hall,  or  in  or  about  any  place  of 
amusement  where  intoxicating  liquor  is 
made  or  sold.  State  v.  Rose,  26:  821,  51 
So.  496,  125  La.  462. 

3.  The  words  "where  intoxicating  li» 
quors  are  made  or  sold''  as  used  in  a  statute 
forbidding  the  employment  of  children  un- 
der fourteen  years  of  age  "to  labor  or  work 
in  any  theater,  concert  hall,  or  in  or  about 
any  place  of  amusement  where  intoxicating 
liquors  are  made  or  sold"  do  not  qualify  the 
word  "theater"  so  as  to  render  the  law 
applicable  only  to  theaters  or  concert  halla 
where  intoxicants  are  sold.  State  ▼.  Rose, 
26:  821,  51  So.  496,  125  Jjbl.  462. 

Support. 

4.  A  parent  may  be  gruilty  under  a 
statute  requiring  parents,  who  are  able,  tc 
provide  for  their  minor  children  and  provid- 
ing that  citizenship  once  acquired  by  a  p«r- 
ent  of  any  child  in  the  state  shall  be  deenieJ 
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for  the  purposes  of  the  act  to  continue  until 
such  child  is  sixteen  years  of  age,  provided 
the  child  so  long  continues  to  live  in  the 
state,  and  that  the  offense  shall  be  deemed 
to  have  been  committed  in  any  county  in 
which  the  child  may  be  at  the  time  the  com- 
plaint is  made,  although  he  is  a  resident  of 
another  state  during  the  time  laid  in  the 
indictment.  State  v.  Sanner,  26:  1093,  00  N. 
£.  1007,  81  Ohio  St.  393. 

Custody. 

Constitutionality  of  statute  as  to  cus- 
tody of,  see  Constitutional  Law,  3, 
14. 

5.  A  statute  permitting  a  father  to  dis- 
pose of  the  custody  of  his  child  during  mi- 
nority cannot  be  construed  to  permit  such 
disposal  to  take  effect  only  after  his  death, 
— at  least  where  the  statute  is  a  substitute 
for  a  prior  one,  and  omitted  the  provision 
of  the  latter  which  so  limited  his  power. 
Tillman  v.  Tillman,  26:  781,  66  S.  E.  1049, 

6.  An  agreement  between  husband  and 
wife  made  in  view  of  an  existing  separation, 
as  to  the  custody  of  their  minor  children, 
is  abrogated  by  their  reconciliation.  Till- 
man V.  Tillman,  26:  781,  66  S.  E.  1049,  — 
S.  C.  — . 

7.  A  father  cannot  wrest  his  children 
from  their  mother  because  of  her  lack  of 
education  or  her  faults  of  disposition.  Till- 
man V.  Tillman,  26:  781,  66  S.  E.  1049,  — 
S.  C.  —— ., 

8.  A  statute  permitting  a  father  to  dis- 
pose by  deed  of  the  custody  of  his  children 
will  be  construed  to  make  the  deed  binding 
on  him  only,  and  not  to  affect  the  rights  of 
the  mother.  Tillman  v.  Tillman,  26:  781, 
CO  S.  E.  1049,  —  S.  C.  — . 

9.  In  determining  the  right  of  the  cus- 
tody of  chidren  which  a  father  separated 
from  his  wife  has  deeded  to  his  parents,  to 
the  exclusion  of  their  mother,  his  act  will 
be  regarded  as  invalid  against  her,  if.  the 
family  relation  was  broken  by  him  without 
just  reason,  and  they  will  be  restored  to 
her  custody  if  she  is  a  fit  person  to  be 
intrusted  with  them.  Tillman  v.  Tillman, 
26:  781,  66  S.  E.  1049,  —  S.  C.  — . 

Sale  of  real  property. 

Jurisdiction  to  order  sale  of  land,  see 
Judgment,  2. 

Certainty  of  decree  for  sale  of  infant's 
land,  see  Judgment^  3. 

Time  for  attacking  fraudulent  sale  of 
coal  underlying  infant's  land,  see 
Judgment,  16. 

Laches  in  asserting  right  to  reformation 
of  deed,  see  Limitation  of  Actions, 
2. 

Laches  in  bringing- suit  to  avoid  sale  of 
coal  underlying  land,  see  Limita- 
tion of  Actions,  4. 

Bar  of  right  to  recover  from  guardian 
profits  that  went  into  his  hands  by 
sale  of  infant's  realty,  see  Limita- 
tion of  Actions,  6. 
10.  The  interest  of  a  guardian  ad  litem 
In  the  purchase  of  coal  underlying  the  in- 
26  L.R.A.(N.S.) 


f ant's  land  sold  in  the  suit  in  which  the  in- 
fant was  represented  by  that  guardian  ad  li» 
tern  renders  the  sale  voidable  at  suit  of  the 
infant  upon  discovery  of  fraud,  provided 
laches  are  not  imputable  to  him.  Plant  v. 
Humphries,  26:  558,  66  S.  E.  94,  —  W.  Va. 
— ,  (Annotated) 

INFORMATION. 

For  criminal  offense,  see  Indictment 
etc. 

INHERITANCE. 

See  Descent  and  Distribution. 

INHERITANCE  TAX. 

See  Taxes,  7. 

INJUNCTION. 

Conflict  of  jurisdiction  as  to,  see  Courts, 
9. 

Admissibility  of  judgment  enjoining  li- 
quor nuisance,  see  Evidence,  10. 

Contract  rights. 

1.  Injunction  will  lie  against  the  breach 
of  contract  by  one  who,  when  an  inexpe- 
rienced physician,  was  taken  into  the  office 
of  an  experienced  practitioner  and  paid  a 
salary,  introduced  to  patients,  and  furnished 
conveyances  for  the  performance  of  his  pro- 
fessional duties,  upon  consideration  that  he 
would  not  engage  in  the  practice  of  his  pro- 
fession in  the  city  where  the  business  was  lo- 
cated within  five  years  after  the  termination 
of  his  relation  with  the  other  party,  after 
he  has  received  the  consideration  for  his 
promise.  Freudenthal  v.  Espey,  26:  961,  102 
Pac.  280,  45  Colo.  488. 

Illegal  or  tortloiis  acts. 

Against  nuisance,  see  Nuisances,  4. 

2.  One  injured  by  violation  of  the  Fed- 
eral an ti- trust  act  is  not  entitled  to  in- 
junctive relief.  National  Fireproofing  Co. 
V.  Mason  Builders'  Asso.  26:  148,  94  C.  C. 
A.  .535,  169  Fed.  259. 

Parties. 

To  restrain  monopoly,  see  Monopoly  and 
Combinations,  2. 

3.  Equity  will  not  take  jurisdiction  to 
enjoin  the  enforcement  of  an  unconstitution- 
al law  at  the  suit  of  one  who  does  not  show 
himself  to  be  injured  by  it.  Bena  v.  Kre- 
mer,  26:  842,  125  N.  W.  99,  —  Wis.  — . 

4.  One  injured  by  a  monopoly  in  contra- 
vention of  a  state  statute  cannot  maintain  a 
suit  for  an  injunction,  where  a  section  of  the 
statute  authorizes  such  suit  to  be  brought 
by  the  attorney  general.  National  Fire- 
proofing  Co.  V.  Afason  Builders'  Asso.  26: 
148,  94  C.  C.  A.  535,  169  Fed.  259. 

INSANE  PERSONS. 

See  Incompetent  Persona. 

INSOLVENCY. 

Taking  of  deposit  by  insolvent  bank,  tiee 

Banks,  5. 
Fraudulent  conveyance  by  insolvent,  900 

Fraudulent  Conveyances. 
As  to  bankruptcy,  see  Bankruptcy, 
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INSPECTION. 

Master's  duty  as  to,  see  Master  and 
Servant,  9. 

Duty  of  lineman  to  make  his  own  in- 
spection of  poles,  see  Master  and 
Servant,  11,  12. 


INSPECTION  LAWS. 

As    interference    with     interstate    com- 
merce, see  Commerce,  2,  3. 

INSTRUCTIONS. 

See  Trial,  24-27. 


INSULATION. 

Injury  to  Hneman  by  defective  insula- 
tion, see  Electricity,  2;  Master  and 
Servant,  4,  9. 

INSURANCE. 

As  assets  of  bankrupt,  see  Bankruptcy, 
3,  4. 

Effect  of  husband's  failure  to  procure 
insurance  for  wife's  benefit,  as  pro- 
vided by  antenuptial  contract,  on 
his  right  to  enforce  covenants  of 
wife,  see  Husband  and  Wife,  2. 

Foreign  corporations. 

Judgment  against  resident  mutual  in- 
surance company  on  policy  insur- 
ing property  in  other  state,  where 
it  is  invalid,  see  Judgment,  13. 

1.  A  policy  issued  by  an  insurance  com- 
pany of  one  state  upon  property  in  another 
state  in  which  the  company  is  unauthorized 
to  transact  business,  is  not,  in  the  absence  of 
an  express  statute,  void  as  to  the  insured. 
Strampe  v.  Minnesota  Farmers'  Mut.  Ins. 
Co.  26:  999,  123  N.  W.  1083,  —  Minn.  — . 

(Annotated) 
Validity  of  policy. 

Instruction  as  to  burden  of  proof  as  to 

execution   of   contract,  see  Appeal 

and  Error,  34. 

Presumption    that    insurance    contract 

was  fully  executed,  see  Evidence,  6. 

See  also  supra,  I, 

2.  A  policy  of  insurance  issued  in  the 
adopted  name  of  the  applicant,  rather  than 
in  that  given  him  by  his  parents,  is  valid. 
Smith  V.  United  States  Casualty  Co.  26: 
1 167,  90  N.  E.  947,  197  N.  Y.  420. 

Construction  of  policy. 

3.  A  contract  of  life  insurance  is  not  a 
contract  of  assurance  for  a  single  year  with 
a  privilege  of  renewal  from  year  to  year  by 
paying  the  annual  premiums,  but  is  an  en- 
tire contract  of  Insurance  for  life,  subject 
only,  when  so  stipulated,  to  forfeiture  for 
nonpayment  of  any  instalments  of  premium, 
which  instalments  are  not  consideration  for 
the  respective  years  in  which  tliey  are  to  be 
paid,  but  are  part  consideration  of  the  en- 
tire insurance  for  life.  Haas  v.  Mutual  L. 
Ins.  Co.  a6:  747,  121  N.  W.  996,  84  Neb.  682. 

Forfeiture. 

4.  The  failure  to  pay  any  except  the 
first  annual  instalment  of  premium  due  on 
C6  L.R.A.(N.S.) 


a  life  insurance  policy  which  contains  no 
provision  for  a  forfeiture  thereof  for  non- 
payment of  premium  does  not  work  a  forfei- 
ture of  the  policy,  and  all  that  the  insurer 
can  demand  for  such  failure  is  the  right  to 
set  off  against  the  indemnity  it  has  bound  it- 
self to  pay,  the  amount  of  the  premiums  so 
unpaid,  with  interest  thereon.  Haas  v.  ilu- 
tual  L.  Ins.  Co.  26:  747,  121  N.  W.  996,  84 
Neb.  682.  (Annotated) 

Waiver;  estoppel. 

5.  The  wife  of  a  member  of  a  mutual 
benefit  society  who  has  been  absent  and  un- 
heard from  for  more  than  seven  years  is  not 
estopped  by  the  fact  that  she  instituted  a 
suit  for  divorce  against  him  on  the  ground 
of  desertion,  for  the  purpose  of  securing  a 
marketable  title  to  property  standing  in  his 
name,  from  claiming  in  a  suit  upon  the  cer- 
tificate, that  he  died  before  the  institution 
of  the  divorce  proceedings, — at  least  where 
the  society  is  not  shown  to  have  been  injured 
by  her  conduct.  Butler  v.  Supreme  Court,  L 
0.  F.  26:  293,  101  Pac.  481,  53  Wash.  118. 

Proofs  of  loss. 

6.  The  beneficiary  of  a  benefit  certificate 
of  one  who  disappears  and  is  not  again  heard 
from  has  a  reasonable  time  after  the  expira- 
tion of  the  statutory  period  necessary  for  a 
presumption  of  death  to  arise  in  which  to 
tile  proofs  of  death,  where  the  certificate  re- 
quires proof  of  death  as  a  prerequisite  to  the 
bringing  of  an  action,  but  fixes  no  particu- 
lar time  within  which  proofs  must  be  filed, — 
at  least  where  death  can  be  estal)lished  only 
by  aid  of  the  presumption  arising  from  the 
expiration  of  such  period;  and  therefore 
such  proofs  need  not  necessarily  be  furnished 
within  the  statutory  limitation  from  the 
time  of  deatl),  as  no  cause  of  action  accrues 
until  proof  of  death  can  be  made.  Belilmer 
V.  Grand  Lodge,  A.  0.  U.  W.  26:  305,  123  N. 
W.  1071,  —  Minn.  — . 

7.  The  beneficiary  of  a  certificate  of  one 
who  disappears  and  is  not  again  heard  from 
does  not  surrender  the  right  to  produce 
proofs  of  death  within  a  reasonable  time 
after  the  expiration  of  the  statutory  period 
necessary  for  a  presumption  of  death  to 
arise,  when  the  presumption  is  necessary  in 
order  to  establish  death,  by  assuming  that 
t^ie  insured  died  within  one  year  of  his  dis- 
appearance, and  thereafter  stopping  pay- 
ment of  assessments  on  that  account.  Behl- 
mer  v.  Grand  Lodge,  A.  O.  U.  W.  26:  305, 
123  N.  W.  1071  —  Minn.  — .     (Annotated) 

Risks  and  causes  of  loss  or  injury. 

8.  Tlie  administration  of  an  anti-teta- 
nus serum  by  a  reputable  member  of  the 
medical  profession  in  case  of  an  injury  cov- 
ered by  a  policy  insuring  against  death 
caused  by  "external,  violent,  and  accidental 
means,''  where  such  freatment  is  regular,  or- 
dinary, and  in  accordance  with  the  teachings 
of  his  profession,  is  one  of  the  possibilities 
within  the  contemplation  of  the  parties  to 
^he  policy,  and  where  the  death  results  sole- 
ly from  such  injury  and  the  injection  of  the 
serum  recovery  can  be  had.  Gardner  v. 
United  Surety  Co.  26:  1004,  125  N.  W.  2«, 
—  Minn.  — .  (Annotated) 


INTENT--JOINT  DEMURRER. 


1285 


Ikctions. 

Suflliciency  of  evidence  to  sustain  find- 
ing as  to  time  of  death  of  insured, 
see  Evidence,  45. 
Question  for  jury  as  to  time  of  death 

of  insured,  see  Trial,  18. 
Instruction  as  to  presumption  of  death 

of  insured,  see  Trial,  27. 
0.  Where  a  loss  under  an  insurance  poli- 
cy is  adjusted  and  the  insurer  agrees  to  pay 
a  fixed  sum  on  or  about  a  day  certain,  a  com- 
plaint alleging  those  facts  bases  the  action 
upon  the  adjustment,  and  the  policy  limi- 
tation of  time  for  bringing  action  thereon 
does  not  apply.  Strampe  v.  Minnesota 
Farmers'  Mut.  Ins.  Co.  a6:  999,  123  N.  W. 
1083,  -^  Minn.  — . 

INTENT. 

Evidence  to  show,  see  Evidence,  18,  32, 

39. 
As  question  for  jury,  see  Trial,  6-7. 
Of  testator,  see  Wills,  8. 

INTEREST. 

Prejudicial  instruction  as  to,  see  Appeal 
and  Error,  33. 

INTEBIiOCUTORY  ORDER. 

Consideration  of,  on  appeal,  see  Appeal 
and  Error,  17,  18. 

INTERNATIONAIi  LAW. 

Private  international  law,  see  Conflict 
of  Laws. 


INTERSTATE  COMMERCE. 

See  Commerce. 

INTOXICATING  MQUOR. 

Effect  on  lease  for  liquor  business  of 
statute  prohibiting  sale  of  liquors, 
see  Landlord  and  Tenant,  2. 

Liability  of  private  citizen  for  destroy- 
ing, see  Nuisances,  5. 

Prohibition  and  regulation. 

Equal  protection  and  privileges  as  to, 

see  Constitutional  Law,  8,  9. 
Police  power  as  to,  see  Constitutional 

Law,  32,  33. 
Forbidding  employment  of  children  in 

places  of  amusement  where  liquor 

is  sold,  see  Infants,  1-3. 
Sufficiency  of  title  of  amendatory  act 

regulating  sale,  see  Statutes,  3. 
Validity  of  statute  as   to   sale,  which 

by  implication  modifies  prior  law, 

see  Statutes,  16. 

1.  A  municipal  corporation  has  not,  un- 
der its  general  powers  to  improve  the  mor- 
als, order,  and  comfort  of  its  inhabitants, 
authority  to  make  unlawful  the  keeping  on 
storage  or  deposit,  of  intoxicating  liquors, 
in  or  at  any  place  where  any  drinks  or  bev- 
erages are  kept  for  sale,  although  the  sale 
of  such  liquors  is  prohibited  by  state  laws. 
Eidge  y.  Bessemer,  26:  394,  51  So.  246,  — 
Ala.  — .  (Annotated) 

2.  The  constitutional  grant  to  the  legis- 
lature of  power  to  regulate  or  control  the 
20  L.RJ^.(N.S.) 


manufacture  and  sale  of  intoxicating  liquor 
does  not  destroy  its  power  to  regulate  the 
sale  of  malt  beverages  containing  alcohol 
in  such  small  quantites  as  not  to  be  in- 
toxicating, where  such  regulation  is  neces- 
sary to  the  control  of  tralhc  in  intoxicating 
beverages.  Com.  v.  Henry,  26:  883,  65  S.  E. 
570,  —  Va.  — . 

3.  Charter  authority  to  levy  license 
taxes  empowers  a  municipality  to  levy  such 
tax  on  the  business  of  selling  near  beer. 
State  v.  Dannenburg,  26:  890,  66  S.  E.  301, 
151  N.  C.  718.  (Annotated) 

lilcenses. 

License    tax    as    invasion  of    property 

riglits,  see  Constitutional  Law,  18. 
See  also  supra,  3. 

4.  A  license  tax  of  $1,000  per  year  im- 
posed by  a  municipal  corporation  on  the 
business  of  selling  near  beer,  which  is  a  busi- 
ness recognized  by  the  state,  so  that  the  mu- 
nicipality has  no  power  to  destroy  it,  will 
not  be  declared  to  be  prohibitive  and  unrea- 
sonable, where  business  is  being  conducted 
under  it,  and  such  business  requires  exten- 
sive police  surveillance.  State  v.  Dannen- 
burg, 26:  890,  66  S.  E.  301,  151  N.  C.  718. 

Unlawful  sales. 

Admissibility  in  criminal  prosecution 
for  illegal  sale  of  judgment  enjoin- 
ing liquor  nuisance,  see  Evidence, 
10. 

5.  A  prohibition  of  the  sale  of  spirit- 
uous, vinous,  and  malt  liquors  does  not  in- 
clude malt  beverages  containing  so  small  a 
percentage  of  alcohol  that  the  largest  quan- 
tity that  can  be  drunk  will  not  intoxicate. 
Bowling  Green  v.  McMullen,  26:  895,  122  S. 
W.  823,  134  Ky.  742.  (Annotated) 

6.  Any  liquor  containing  alcohol  or  the 
alcoholic  principle  or  other  intoxicating 
quality  when  declared  by  the  legislature  to 
be  an  intoxicating  liquor  will  be  so  regard- 
ed by  the  courts  whether  or  not  its  ordinary 
use  will  produce  intoxication  in  the  average 
man.  State  v.  Fargo  Bottling  Works  Co. 
26:  872,  124  N.  W.  387,  —  N.  D.  — . 

7.  A  malt  liquor  which  retains  the  alco- 
holic principle  as  a  distinctive  force  and 
which  is  sold  and  used  as  a  substitute  for 
beer,  although  it  will  not  produce  intoxi- 
cation in  any  degree,  is  within  the  meaning 
of  a  statute  defining  an  intoxicating  liquor 
as  "any  kind  of  beverage  whatsoever,  which, 
retaining  the  alcoholic  principle  or  other  in- 
toxicating qualities  as  a  distinctive  force, 
may  be  used  as  a  beverage  and  become  a 
substitute  for  the  ordinary  intoxicating 
drinks."  State  v.  Fargo  Bottling  Works 
Co.  26:  872,  124  N.  W.  387,  —  N.  D.  — . 


JOINDER. 

Of  causes  of  action,  see  Action  or  Suit, 

3. 
Of  parties,  see  Parties,  4,  5. 


JOINT  DEMURRER. 

See  Pleading,  14. 
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JUDGMENT. 

Effect  of  statute  as  to  effect  of  failure 
to  pay  judgment  from  which  no  ap- 
peal is  taken  within  sixty  days  on 
rigiit  to  take  appeal  after  pre- 
scribed time,  see  Appeal  and  Error, 
4. 

On  appeal,  see  Appeal  and  Error,  37-39. 

Correction  on  appeal  of  judgment  by 
confession,  see  Appeal  and  Error, 
3S. 

Admissibility  of,  as  evidence,  see  Evi- 
dence, 9,  10. 

Prejudicial  error  in  admission  of,  in 
evidence,  see  Appeal  and  Error,  25. 

On  foreclosure,  see  Mortgage,  2. 

Jurlfldlction.  ^ 

See  also  infra,  6. 

Necessity  tliat  order  committing  person 
to  insane  asylum  should  show  exist- 
ence of  jurisdictional  facts,  see  In- 
competent Persons,  1. 

1.  A  judgment  entered  in  a  criminal 
case  is  void  where  the  evidence  shows  that 
the  offense  is  not  within  the  jurisdiction  of 
the  court.  Nation  v.  District  of  Ck)lumbia, 
a6:  996,  34  App.  D.  C.  453. 

2.  That  it  is  afterwards  disclosed  that 
the  guardian  €td  litem  of  an  infant 'in  a  suit 
to  sell  coal  underlying  an  infant's  land  was 
interested  in  the  sale  and  purchase  thereof 
does  not  affect  the  court's  jurisdiction  so  as 
to  avoid  the  decree.  Planjt  v.  Humphries, 
a6:  558,  66  S.  E.  94,  •—  W.  Va.  — . 

Form  and  substance. 

3.  A  decree  for  the  sale  of  coal  under- 
lying an  infant's  land  which  sufficiently  lo- 
cates and  designates  the  tract  as  a  whole  is 
not  void  for  uncertainty  because  not  specific 
in  defining  the  location  of  two  reservations 
of  small  parcels  of  coal  therein.  Plant  v. 
Humphries,  a6:  558,  66  S.  E.  94,  —  W.  Va. 

• 

£ffect  and  conclusiveness. 

What  may  be  considered  on  appeal  from 
interlocutory  order  overruling  plea 
of  rea  judicata,  see  Appeal  and  Er- 
ror, 18. 

Estoppel  by  judgment,  see  Estoppel,  2. 

Admissibility  in  evidence  of  judgment 
founded  on  ex  parte  affidavits,  see 
Evidence,  10. 

Applicability  to  pending  actions  of  stat- 
ute forbidding  second  action  after 
nonsuit,  see  Statutes,  13. 

4.  The  final  judgment  of  a  Federal  cir- 
cuit court  dismissing  a  suit,  after  refusal 
to  remand  the  cause  to  a  state  court  whence 
it  had  been  removed  by  the  filing  of  a  tran- 
script of  the  record  after  denial  by  the  state 
court  of  a  petition  for  removal,  must,  while 
unreversed,  be  given  full  effect  by  the  state 
court,  when  set  up  as  a  bar  to  the  further 
prosecution  of  the  action  begun  therein,  as 
the  right  to  determine  the  question  of  the 
right  to  remove  a  cause  from  a  state  court, 
independently  of  the  jurisdiction  and  deter- 
mination of  the  state  court,  rests  in  the 
Federal  circuit  court,  and  is  conclusive  un- 
til reversed.  Bolen-Darnall  Coal  Co.  v.  Kirk, 
26:  270,  106  Pac.  813,  —  Okla.  — . 

26  L.R.A.(N.S.) 


5.  A  judgment  is  binding  until  reversed 
upon  appeal  or  other  direct  rehearing,  unless 
successfully  assailed  for  fraud  or  collusion, 
where  the  record  of  the  cause  shows  that  the 
court  had  jurisdiction,  as  the  record  as  to 
a  recital  of  jurisdiction  is  conclusively  pre- 
sumed to  speak  the  truth.  Plant  v.  Hum- 
phries, 26:  558,  66  S.  E.  94,  —  W.  Va.  —. 

6.  That  a  compulsory  nonsuit  is  fol- 
lowed by  a  judgment  for  defendants  does  not 
take  it  out  of  the  operation  of  a  statute  per- 
mitting a  plaintiff  who  suffers  a  nonsuit  to 
begin  another  action  for  the  same  cause 
within  a  specified  time,  since,  the  nonsuit 
being  in  legal  contemplation  merely  a  dis- 
missal of  the  former  suit,  there  was  no  ju- 
risdiction to  enter  the  final  judgment.  Ma- 
son V.  Kansas  City  Belt  R.  Co.  26:  914,  125 
S.  W.  1128,  —  Mo.  — .  (Annotated) 

7.  Failure  to  appeal  from  an  order  over- 
ruling a  motion  to  set  aside  a  nonsuit  does 
not  deprive  one  of  the  benefit  of  a  statute 
permitting  him  to  bring  a  second  suit  with- 
in a  specified  time  after  suffering  a  nonsuit. 
Mason  v.  Kansas  City  Belt  R.  Co.  26:  914, 
126  S.  W.  1128,  —  Mo.  — . 

8.  The  finding  of  a  probate  court  upon 
which  letters  of  administration  are  granted 
cannot  be  attacked  in  a  collateral  proceed- 
ing, where,  by  statute,  the  probate  court  is 
on  the  footing  of  a  court  of  general  jurisdic- 
tion. Connors  v.  Cunard  Steamship  Co.  26: 
17Z,  90  N.  E.  601,  204  Mass.  310. 

0.  Where  the  proceeds  of  the  sale  of 
land  under  a  mortgage  fi.  fa.  are  claimed  un- 
der a  junior  common- law  judgment  and  a 
rule,  to  which  both  lien  creditors  are  par- 
ties, is  brought  to  distribute  such  proceeds, 
upon  trial  of  which  the  validity  of  tne  mort- 
gage is  attacked  for  lack  of  consideration 
and  fraud,  which  rule  results  in  a  judgment 
sustaining  the  validity  of  the  mortgage  lien, 
the  holder  of  the  common-law  fi.  fa.  is  there- 
by estopped  from  subsequently  attacking 
the  sheriff's  deed  to  the  mortgage  creditor  as 
purchaser,  on  the  ground  of  newly  discovered 
evidence  of  the  fraud  relied  upon  on  trial  of 
the  rule  to  distribute  the  money  arisin«^ 
from  the  sale  of  the  land.  Thomason  v. 
Thompson,  26:  536,  69  S.  E.  236,  120  Ga.  440. 

10.  A  judgment  obtained  in  ^n  action  on 
a  valid  contract  instituted  against  a  foreign 
corporation  while  rightfully  doing  businesii 
within  a  state  is  binding  upon  one  who,  be- 
fore rendition  thereof,  assumed  the  liability 
involved  in  such  action,  although  the  judg- 
ment was  not  rendered  until  after  the  cor- 
poration had  been  deprived  of  its  right  to  do 
business  within  the  state.  Billmyer  Lumber 
Co.  V.  Merchants*  Coal  Co.  26:  iioi,  66  S.  E. 
1073,  —  W.  Va.  — . 

11.  Purchasers  from  a  landlord  who  was 
not  a  party  to  and  was  not  concluded  by  an 
adverse  judgment  in  an  action  of  ejectment 
prosecuted  against  his  tenant,  who  acquired 
title  subsequent  to  the  judgment,  are  not 
bound  thereby,  although  they  were  defeated 
parties  to  the  ejectment  suit.  Ditlinger  r. 
Miller,  26:  595,  106  Pac.  20,  81  Kan.  9. 

12.  A  landowner  who  is  not  a  party  to^ 
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has  no  notice  of,  and  does  not  defend,  an  ac- 
tion of  ejectment  prosecuted  against  his  ten- 
ant, is  not  bound  by  a  judgment  in  the  ac- 
tion adverse  to  the  tenant.  Ditlinger  y.  Mil- 
ler, a6:  595,  105  Pac.  20,  81  Kan.  9. 

(Annotated) 

Foreign  judgments. 

13.  The  courts  of  one  state  by  rendering 
judgment  against  a  resident  mutual  assess- 
ment insurance  company  on  a  policy  insur- 
ing property  in  another  state  in  which  the 
company  is  unauthorized  to  transact  busi- 
ness, do  not  fail  to  give  full  faith  and  credit 
to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  the  latter  state,  notwithstanding 
the  courts  thereof  might  refuse  to  entertain 
a  suit  on  the  loss  under  the  policy.  Strampe 
V.  Minnesota  Farmers'  Mut.  Ins.  Co.  26:  999, 
123  N.  W.  1083,  —  Minn.  — .       (Annotated) 

Relief  against;  rehearing. 

As  to  new  trial,  see  New  Trial. 

14.  A  person  to  whom  a  real  estate  mort- 
gage is  assigned  subsequent  to  the  obtaining 
of  a  judgment  quieting  title  to  such  real  es- 
tate in  an  action  in  which  the  assignor  was 
not  a  party,  and  wherein  service  was  made 
by  publication  only,  has  the  same  right  to 
have  the  judgment  opened  and  to  make  his 
defense  that  his  assignor  had  before  the 
assignment,  under  a  statute  providing  that 
a  party  against  whom  a  judgment  has  been 
rendered  without  other  service  than  by  pub- 
lication may,  at  any  time  within  tnree 
yekTs  after  the  date  of  judgment,  have  the 
same  opened  and  be  let  in  to  defend,  if  there 
be  no  imputation  of  bad  faith  and  no  inter- 
vening equities  are  affected.  Leslie  v.  Gib- 
son, 26:  1063,  103  Pac.  115,  80  Kan.  504. 

(Annotated) 

15.  A  judgment  will  not  be  set  aside  on 
the  ground  that  the  prevailing  party  prac- 
tised a  fraud  on  the  court  and  on  the  ad- 
verse party  by  <;oncealing  the  evidence  of 
his  fraud,  wliere  the  particular  fraud,  evi- 
dence to  establish  which  is  alleged  to  have 
been  concealed,  was  the  issue  on  trial  and 
there  adjudicated.  Thomason  v.  Thompson, 
26:  536,  50  S.  E.  236,  129  Ga.  440. 

16.  Fraud  in  the  procurement  of  a  decree 
for  the  sale  of  coal  underlying  an  infant's 
land,  in  that  the  guardian  ad  litem  who  rep- 
resented the  infant  in  the  suit  for  the  sale 
was  personally  interested  therein,  may  be  at- 
tacked at  any  time  if  there  has  been  dili- 
gence in  discovering  the  fraud  and  prompt- 
ness in  proceeding  to  attack  it,  notwith- 
standing the  expiration  of  a  day  to  show 
cause  against  the  decree.  Plant  v.  Hum- 
phries, 26:  558,  60  S.  E.  94,  —  W.  Va.  — . 


JUDTGIAIi  POWER. 

Encroachment    on. 
Law,  3,  4. 


see    Constitutional 


JURISDICTION. 

Of  bankruptcy  court,  see  Bankruptcy,  1. 
Of  courts  generally,  see  Courts. 
In  injunction  case,  see  Injunction. 
To  render  judgment,  see  Judgment,  1,  2. 
26  L.R.A.(N.S.) 


JURY. 

Reversal  of  conviction  for  misconduct 

of,  see  Appeal  and  Error,  36. 
Instructions  to,  see  Trial,  24-27. 

The  right  to  have  a  verdict  returned 
by  the  jury  is  not  waived  by  verbal  motions 
by  both  plaintiff  and  defendant  for  peremp- 
tory instructions.  Farmers'  Kat.  Bank  v, 
McCall,.  26:  217,  106  Pac.  866,  —  Okla.  — . 

KNOWLEDGE. 

Sufficiency  of  knowledge  to  show,  see 
Evidence,  43. 

liABEIiS. 

Sale  by  druggist  of  wood  alcohol  with- 
out, see  Appeal  and  Error,  24; 
Drugs  and  Druggists ;  Evidence,  25. 

LABORERS. 

In  general,  see  Master  and  Servant. 

LABOR  ORGANIZATIONS. 

Conspiracy  of,  see  Conspiracy,  3,  4. 

LACHES. 

See  Limitation  of  Actions,  1-4. 

LAND  CONTRACT. 

See  Vendor  and  Purchaser. 

LANDLORD  AND  TENANT. 

Consideration  for  landlord's  promise  to 
pay  for  improvements,  see  Con- 
tracts, 3. 

Conclusiveness,  as  against  landlord  or 
his  grantee,  of  judgment  in  action 
of  ejectment  against  tenant,  see 
Judgment,  11,  12. 

When  action  by  tenant  for  injury  to 
business  by  construction  of  tunnel 
through  property  is  barred,  see 
Limitation  of  Actions,  6. 

1.  Any  inference  of  repudiation  of  the 
relation  of  landlord  and  tenant,  arising  from 
the  taking  by  the  tenant  of  a  tax  deed,  and 
a  subsequent  conveyance  by  him  by  warran- 
ty deed  of  the  land,  is  overcome  by  proof 
that  the  one  from  whom  the  land  had  been 
rented  was  always  recognized  as  landlord, 
and  that  the  tenant  paid  rent  to  him  up  to 
the  time  the  landlord  conveyed  the  premises 
to  the  same  parties  to  whom  the  tenant  had 
attempted  to  convey  them.  Ditlinger  v.  Mil- 
ler, 26:  595,  105  Pac.  20,  81  Kan.  9. 

2.  The  enactment  during  the  term  of  a 
lease,  the  declared  purpose  of  which  was  for 
the  operation  upon  the  leased  premises  of 
"a  general  retail  liquor  business,"  of  a  law 
prohibiting  the  sale  of  intoxicating  liquors, 
does  not  absolve  the  lessee,  in  the  absence  of 
a  provision  therefor  in  the  contract,  from 
paying  the  agreed  rent  accruing  after  the 
enactment  of  such  law.  J.  J.  Goodrum  To- 
bacco Co.  V.  Potts-Thompson  Liquor  Co.  a6: 
498,  66  S.  E.  1081,  133  Ga.  776. 

LAW  OF  PLACE. 

See  Conflict  of  Laws. 
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LAWS. 

Necessity  and  sufficiency  of  pleading,  see 
p  Pleading. 

As  to  statutes,  see  Statutes. 

LEASE. 

In  general,  see  Landlord  and  Tenant. 
As  to  oil  and  gas  lease,  see  Mines. 

LEGISLATURE. 

Validity  of  legislation  by,  generally,  see 
Constitutional  Law. 

Delegation  of  power  by,  see  Constitu- 
tional Law,  2. 

Police  power,  see  Constitutional  Law, 
27-33. 

Relation  of  courts  to,  see  Courts,  6. 

Power  to  authorize  exercise  of  power  of 
eminent  domain,  see  Eminent  Do- 
main. 

Enactment  of  statute  by,  see  Statutes. 

Power  as  to  taxes,  see  Taxes. 

LIBEL  AND  SLANDER. 

Burden  of  establishing  malice,  where 
privileged  character  of  communica- 
tion has  been  proved,  see  Evidence, 
2. 

Privilege  as  question  for  jury,  see  Trial, 
8. 

L  The  incorporation  in  a  letter  to  mem- 
bers of  a  fraternal  organization  notifyir.^ 
them  of  the  cancelation  of  the  authority  of 
the  collecting  agent,  and  notifying  them  to 
pay  their  dues  to  another,  of  a  statement 
that  the  agent  is  short  in  his  remittances, 
is  not  evidence  of  express  malice  where  the 
officers  of  the  association  ascertained  that 
fact  by  a  thorough  examination  of  the  books, 
and  he  had  threatened  suit  against  the  as- 
sociation unless  money  which  he  claimed  to 
be  due  him  was  paid,  and  to  withdraw  from 
the  society  and  take  a  large  portion  of  its 
members  with  him.  Holmes  v.  Royal  Fra- 
ternal Union,  a6:  zoSo,  121  S.  W.  100,  222 
Mo.  556. 

2.  A  statement  in  a  letter  to  the  mem- 
bers of  a  fraternal  association,  that  a  col- 
lecting agent  for  the  association  had  not  re- 
mitted any  of  the  collections  made  for  two 
months,  is  not  shown  to  be  so  untrue  as  to 
destroy  its  privilege  by  the  fact  that  the  evi- 
dence shows  that  he  had  remitted  a  part  of 
what  was  due  for  one  of  the  months.  Hol- 
mes v.  Royal  Fraternal  Union,  a6:  io8o,  121 
S.  W.  100,  222  Mo.  556. 

3.  A  written  communication  from  the 
president  of  a  fraternal  society  to  members 
at  a  certain  place, '  to  the  effect  that  the 
collecting  agent  of  the  order  at  that  place 
was  behind  in  his  remittances,  and  that  it 
had  become  necessary  to  withdraw  authority 
from  him,  and  directing  the  members  to  pay 
their  dues  to  another,  is  qualifiedly  privi- 
leged,— especially  where  he  had  threatened 
to  withdraw  from  the  order  and  take  its 
members  with  him,  so  that  the  society  had 
a  right  to  guard  against  such  threat  on  his 
part.  Holmes  v.  Royal  Fraternal  Union,  26: 
1080,  121  S.  W.  100,  222  Mo.  556.  ( 
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(Annotated) 


LIBERTY. 

Guaranty  of  right  to,  see  Constitution- 
al Law. 

LICENSE. 

Injury  to  passenger  by  company  using 
railroad  track  as  licensee,  see  Car- 
riers, 4. 

Requiring  license  to  hunt,  see  Consti- 
tutional Law,  6. 

Police  power  as  to,  see  Constitutional 
Law,  31. 

License  tax  as  invasion  of  property- 
rights,  see  Constitutional  Law,  18. 

Constitutionality  of  statute  limiting 
sale  of  medicines  to  license  pharma- 
cists, see  Constitutional  Law,  10. 

License  tax  on  sale  of  liquor,  see  In- 
toxicating Liquors,  3,  4. 

As  to  taxes  generally,  see  Taxes. 

The  tinctures  of  iodine  and  arnica 
and  spirits  of  camphor,  contained  in  sealed 
bottles,  are  within  the  provisions  of  a  stat- 
ute forbidding  the  sale  of  medicines  and  poi- 
sions  except  in  the  presence  and  under  the 
supervision  of  a  licensed  pharmacist.  State 
Bd.  of  Pharmacy,  26:  1013,  PO  N.  E.  966,  197 
N.  Y.  353.  (Annotated) 

LICENSEES. 

Injury    to    licensee   by   electricity,    see 

Electricity,  1,  2. 
In  general,  see  License. 

LIENS. 

Equitable  lien  of  creditor  on  assets  of 
corporation,  see  Corporations,  6. 

Subrogation  to,  see  Subrogation. 

As  to  mechanics'  lien,  see  Mechanics' 
Liens. 


LIFE  ESTATE. 

In  general,  sec  Life  Tenants. 

LIFE  INSURANCE. 

See  Insurance. 

LIFE  TENANTS. 

As  to  dower,  see  Dower. 

1.  A  transaction  whereby  a  woman  en- 
titled, as  remainderman,  to  redeem  land 
from  tax  sale,  obtains,  within  the  redemp- 
tion period,  in  bad  faith  as  to  those  in  privi- 
ty of  ownership  with  her,  and  by  threats  ol 
redemption,  an  assignment  to  her  husband 
of  the  interest  obtained  by  the  purchaser  at 
the  tax  sale,  upon  which  assignment  a  deed 
for  the  land  is  obtained  in  his  name  after 
the  expiration  of  such  redemption  period, 
operates  in  equity  as  a  mere  redemption  of 
the  land,  which  will  inure  to  the  benefit  of 
the  life  tenant.  Callihan  v.  Russell,  26: 
1 176,  66  S.  E.  695,  —  W.  Va.  — . 

2.  A  tax  redemption  by  a  remainderman 
inures  to  the  benefit  of  a  life  tenant,  since 
the  remainderman  can  only  redeem  the  es* 
tate  as  a  whole.  Callihan  v.  Russell,  26: 
1176,  66  S.  E.  695,  —  W.  Va.  — . 


LIGHTa— LINEMEK. 


im 


LIGHTS. 

Running  automobile  without,  at  night, 
.  see  Automobiles,  2. 

IjImitation  of  actions. 

Review  on  appeal  of  refusal  to  permit 
amendment  so  as  to  set  up  statute 
of,  see  Appeal  and  Error,  19. 

Contractual  limitations  for  actions  on 
policies  of  insurance,  see  Insurance, 
9. 

Personal  judgment  against  mortgagor 
where  mortgage  is  barred,  see  Mort- 
gage, 2. 

Necessity  of  pleading,  see  Pleading,  11. 

Ijaches. 

Duty  of  court  to  dismiss  divorce  suit 
because  of,  see  Divorce,  4. 

Rule  that  laches  does  not  run  against 
one  asserting  title  to  reai  estate 
which  he  has  had  in  possession  dur- 
ing delay,  see  Pleading,  6. 

1.  The  mere  fact  that  a  wife  who  fur- 
nishes the  money  to  purchase  real  estate, 
the  title  to  which  is  taken  in  the  name  of 
her  husband,  does  not  bring  an  action 
against  him  during  his  lifetime  to  compel  a 
conveyance  to  herself,  is  not  such  laches  as 
will  bar  the  action,  where  they  live  togeth- 
er upon  the  property  and  she  is  unable  to 
read  or  write,  while  he  repeatedly  promises 
to  convey  the  title  to  her.  Wright  v.  Wright, 
26:  i6x,  89  N.  E.  789,  242  111.  71. 

2.  Laches  does  not  run  against  one  as- 
serting rights  to  surface  lands  which  he  has 
had  in  possession,  during  the  delay  in  as- 
serting those  rights,  so  as  to  bar  a  suit  for 
the  reformation  of  a  deed  executed  during 
his  infancy  in  pursuance  of  a  decree  for  the 
sale  of  the  underlying  coal,  which  pretended 
to  give  rights  in  tiie  surface  lands  which 
the  decree  did  not  authorize.  Plant  v.  Hum- 
phries, 26:  558,  66  S.  E.  94,  —  W.  Va.  -— . 

3.  The  possession  of  surface  land  does 
not  carry  with  it  possession  of  the  underly- 
ing coal,  where  the  estate  in  the  coal  has 
been  severed  as  to  title,  so  as  to  permit  ap- 
plication as  to  the  coal  of  the  rule  that 
laches  does  not  run  against  one  assertihg 
title  to  real  estate  which  he  has  had  in  pos- 
session, during  the  delay  in  asserting  his 
rights  in  the  premises.  Plant  v.  Humphries, 
26:  558,  66  S.  E.  94,  —  W.  Va.  — . 

4.  A  delay  of  nine  years  after  reaching 
majority,  in  bringing  suit  to  void  the  sale 
of  coal  underlying  one's  land,  for  fraud,  in 
that  the  guardian  ad  litem  who  represented 
the  infant  in  the  suit  for  the  sale  was  inter- 
ested in  the  purchase,  constitutes  laches 
barring  assertion  of  any  rights  therein, 
where  the  record  of  the  suit  in  which  the 
coal  was  directed  to  be  sold,  which  was  made 
a  part  of  the  bill,  shows  that  the  infant  per- 
sonally answered  therein  under  oath  when 
sixteen  years  of  age,  and  it  appears  that  he 
received  a  large  sum  of  money  upon  becom- 
ing of  age,  and  that  the  deed  showing  the 
guardian's  interest  was  placed  on  record 
shortly  after  the  sale,  although  he  avers  that 
he  was  ignorant  of  the  sale  until  a  short 
time  before  the  bringing  of  his  action,  when 
26  L.R.A.(N.S.) 


he  was  put  on  inquiry  by  the  presence  of 
surveyors  on  his  lands,  since,  where  one  has 
means  of  knowing  or  ascertaining  his  rights, 
or  where  ordinary  prudence  would  impel 
him  to  inquire,  he  must  do  so,  or  time  will 
run  against  him  in  the  assertion  of  such 
rights;  indolent  ignorance  and  indifference 
being  insufficient  to  prevent  the  bar  of  lach- 
es.   Plant  V.  Humphries,  26:  558,  66  S.  E.  94, 

—  W.  Va.  —. 

'To  what  claims  applicable. 

5.  The  stctute  of  limitations  applies  to 
a  cause  of  action  by  an  infant  against  his 
guardian  ad  litem  for  profits  that  went  into 
his  hands  by  a  purchase  of  the  infant's  real- 
ty in  which  he  was  interested,  as  a  construc- 
tive trust  as  to  such  profits  arose  in  favor  of 
the  infant  as  to  which  the  statute  of  limi- 
tations is  applicable.  Plant  v.  Humphries, 
26:  558,  66  S.  E.  94,  —  W.  Va.  — . 

When  statute  runs. 

6.  The  statute  limiting  the  time  for 
bringing  actions  for  trespass  on  real  proper- 
ty does  not  govern  an  action  by  a  tenant 
for  injury  to  his  business  by  the  construction 
of  a  tunnel  through  the  property  so  as  to 
render  the  building  unsafe,  but  such  action 
is  governed  by  the  provision  applicable  to 
actions  of  trespass  on  the  case.  V/elch  v. 
Seattle  k  M.  R.  Co.  26:  1047,  105  Pac.  166, 

—  Wash.  — .  (Annotated) 

7.  When  the  statute  of  limitations  is 
applicable  to  a  cause  of  action  arising  out 
of  fraud,  it  begins  to  run  from  the  perpe- 
tration of  the  fraud,  where  there  has  been 
no  fraudulent  concealment  of  the  cause  of 
action.  Plant  v.  Humphries,  26:  558,  66  IS. 
E.  94,  —  W.  Va.  — . 

8.  A  tax  purchaser  of  mortgage  real  es- 
tate,* in  whom  the  title  has  been  quieted 
against  the  mortgagor  in  a  proceeding  to 
which  the  mortgagee  was  not  a  party,  may, 
where  the  action  to  foreclose  the  mortgage 
is  in  rem,  set  up  the  statute  of  limitations 
against  the  action  to  foreclose  the  mortgage 
against  him,  if  the  requisite  time  has  run 
since  the  mortgagee  had  notice  of  his  claim, 
although  the  action  against  the  mortgagor 
is  not  barred,  because  of  his  absence  from 
the  state.  Boucofski  v.  Jacobsen,  26:  898, 
104  Pac.  117,  —  Utah,  — .  (Annotated) 

Interruption  of  statute ;  removal  of  bar. 

Revival  of  debt  discharged  in  bankrupt^ 
cy  by  part  payment,  see  Bankrupt- 
cy, 6. 

9.  A  declaration  setting  up  the  killing 
of  a  pedestrian  attempting  to  cross  the 
street,  by  the  negligent  running  of  a  street 
car,  cannot  be  amended  after  the  statute  of 
limitations  has  run,  so  as  to  allege  the  kill- 
ing of  an  intending  passenger  by  the  negli- 
gent starting  of  the  car  before  he  was  safe- 
ly on  board.  Martin  v.  Pittsburg  Railways 
Co.  26:  1 22 1,  76  Atl.  837,  227  Pa.  18. 

* 

IiINE»IEX. 

Injury  to,  generally,  see  Electricity; 
Master  and  Servant,  3,  4,  9,  10. 

Contributory  negligence  of,  see  Evi- 
dence, 43;  Master  and  Servant,  12; 
Trial,  13. 
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Assumption  of  risk  by,  see  Master  and 
Servant,  11. 

IjTVEry  stables. 

Right  to  attacliment  in  case  of  breach 

of  contract  to  hire  livery  rig,  see 

Attachment. 
Damages  for  breach  of  contract  to  take 

livery  rig,  sec  Damages,  3. 
Evidence  on  question  of  interpretation 

of  contract  to  hire  livery  rig,  se^ 

Evidence,  41. 

LIVE  STOCK. 

Negligence  of  carriers  as  to,  see  Car- 
riers, 16,  18  j  Evidence,  37;  Trial, 
16. 

Statute  prescribing  minimum  rate  of 
speed  for  transportation  of,  nee 
Commerce,  4;  Constitutional  Law, 
7,  17,  19,  28. 

LOCAL  IMPROVEMENTS. 

See  Public  Improvements. 

LOCAL  LAWS. 

See  Statutes,  6,  6. 

LOOKOUT. 

Duty  of  employee  working  in  trench  as 
to,  see  Master  and  Servant,  13. 

LOSS  OF  PROFITS. 

As  element  of  damages,  see  Damages, 
17. 

LOST  INSTRUMENTS. 

Proof  of  lost  will,  see  Statutes,  15; 
Wills,  6. 

LUNATICS. 

See  Incompetent  Persons. 

KAIL  AGENT. 

Liability  of  carrier  for  injuries  to,  see 
Ca/riers,  7,  8. 

MALICE. 

Burden  of  proving,  see  Evidence,  2. 
Evidence  of,  in  privileged  communica- 
tions, see  Libel  and  Slander,  1. 

MALICIOUS    ARREST. 

Liability  for,  see  False  Imprisonment. 

MALICIOUS  MISCHIEF. 

Sufficiency  of  indictment  for,  see  In- 
dictment, etc.,  4. 

Liabilit\'  for  malicious  destruction  of 
property,  see  Nuisances,  5. 

MALICIOUS  PROSECUTION. 

Presumption  of  want  of  probable  cause, 

see  Evidence,  3. 
Probable   cause    as    question    for   jury, 

see  Trial,  4. 
Admissibility   of  evidence  on  question 

of,  see   Evidence,  9. 
As    to    false    imprisonment,   see    False 

Imprisonment. 
26  L.R.A.(N.JS.) 


MALT. 

Regulating  sale  of  malt  beverages,  wt 
Constitutional  Law,  8,  9,  32,  33; 
Intoxicating  Liquors,  2. 

Sale  of  malt  beverages  as  sale  of  in- 
toxicating liquors,  see  Intoxicat- 
ing Xiiquors,  5,  7. 

MANUFACTURERS. 

Who  is  ''manufacturer"  entitled  to  dis- 
charge in  bankruptcy,  see  Bank- 
ruptcy, 2. 

MARRIAGE. 

Conflict  of  laws  as  to,  see  Conflict  of 

Laws,  3. 
Divorce  or  separation,  see  Divorce. 
Right  to  temporary  alimony  in  suit  to 

annul,  see  Divorce,  6. 

MARRIED  WOMAN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

Combination  of  employees,  see  Con- 
spiracy, 3,  4. 

As  to  injury  of  servant  of  third  person, 
see  Electricity. 

Prohibited  employment  of  children,  see 
Infants,  1-3. 

Proximate  cause  of  injury  to  servant, 
see  Proximate  Cause,  3. 

Plurality  of  subjects  in  statute  as  to 
employees,  see  Statutes,  4. 

Negligence  of  master  as  question  for 
jury,  see  Trial,  11. 

When  relation  exists. 

1.  The  owner  of  an  automobile  who 
leases  it,  with  a  licensed  chauffeur  in  charge 
of  it,  at  a  certain  sum  per  day,  is  liable  to 
strangers  for  the  negligent  acts  of  the 
chauffeur,  where  the  lessee  has  no  control 
over  him  except  as  to  when  and  where  the 
car  shall  be  driven.  Shcpard  v.  Jacobs,  26: 
442,  00  N.  E.  392,  204  Mass.  110. 

Hours  of  labor. 

Equal  protection  and  privileges  as  to, 
see  Constitutional  Law,  12,  13. 

2.  A  statute  limiting  the  hours  of  lab- 
or in  mines  is  not  void  for  unreasonableness 
because  it  requires  the  hours  to  be  consecu- 
tive. Ex  parte  Martin,  26:  242,  106  Pac. 
236,  —  Cal.  — .  .    (Annotated) 

Duty  as  to  place  and  appliances. 

3.  The  duty  of  a  telephone  company  to 
have  the  places  provided  by  it  for  the'usf 
of  employees  reasonably  safe  applies  to  a 
pole  of  another  company  which  it  had  leased 
and  ceased  to  use  under  the  lease,  but  which 
its  foreman  undertook  to  use  temporarilr 
to  assist  in  repairing  one  of  its  cables,  where 
the  employee  did  not  know  that  the  rights 
under  the  lease  had  ceased.  Miner  v. 
Franklin  County  Teleph.  Co.  26:  1x95,  75 
Atl.  663,  —  Vt.  — . 

4.  A  telephone  company  owes  Its  line- 
men whose  work  requires  them  to  come  in 
contact  with  wires  upon  its  poles  carryin|^ 
heavy  currents  the  duty  of  using  reason- 
able *carc  to  sec  that  the  insulation  has  not 
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become  unsafe,  or  to  warn  them  of  danger 
if  it  has  become  so,  unless  the  condition  is 
so  obvious  that  they  would  be  charged  with 
knowledge  and  comprehension  of  the  dan- 
ger. Miner  v.  Franklin  County  Teleph.  Co. 
26:  1 195,  76  Atl.  653,  —  Vt.  — . 

6.  The  harness  used  in  connection  with 
a  merchant's  delivery  is  not  part  of  his 
ways,  works,  and  machinery,  within  the 
meaning  of  a  statute  making  him  liable  for 
injuries  to  a  servant  for  defects  therein,  the 
same  as  to  strangers.  Murphy  v.  O'Neil, 
26:146,  90  N.  E.  406,  204  Mass.  42. 

6.  One  who  sets  his  servant  at  work  in 
an  excavation  on  a  spur  track  at  the  top 
of  a  grade,  upon  which  he  stores  empty  cars, 
is  bound  to  secure  the  cars  so  that  they 
will  not  run  down  upon  him  and  render  the 
working  place  unsafe.  Wellington  v.  Pelle- 
tier,  26:  719,  173  Fed.  908,  97  C.  C.  A.  458. 

7.  A  railroad  company  is  not  guilty  of 
negligence  in  maintaining  a  split  switch 
with  a  throw  of  4|  inches,  although  a 
switchman's  foot  might  be  more  readily 
caught  therein  thac  if  the  distance  were 
less,  where  it  is  shown  that  a  throw  of  5 
inches  is  the  standard  adopted  and  recom- 
mended by  the  American  Railway,  Engineer- 
ing, and  Maintenance  of  Way  Association, 
that  for  all  practical  purposes  a  throw  of 
4  or  5  inches  is  safer  than  a  less*  distance, 
and  that  a  throw  of  at  least  3^  inches  is 
absolutely  necessary.  Dolge  v.  Northern  P. 
R.  Co.  26:  600,  119  N.  W.  1066,  107  Minn. 
242. 

8.  The  proper  throw  necessary  for  a 
split  switch,  in  railway  construction,  is 
an  engineering  proposition,  to  be  determined 
by  properly  qualified  engineers;  and  the 
verdict  of  a  jury,  or  the  opinion  of  judges, 
cannot  be  substituted  therefor.  Dolge  v. 
Northern  P.  R.  Co.  26:  600,  119  N.  W.  1066, 
107  Minn.  242.  (Annotated) 

9.  A  telephone  company  is  not  relieved 
from  liability  for  injury  to  a  lineman  be- 
cause of  defective  insulation  on  a  wire 
near  which  his  duties  require  him  to  go,  on 
the  theory  that  the  servant's  means  of 
knowledge  was  equal  to  the  master's,  where 
the  defect  could  be  discovered  only  by  care- 
ful inspection,  since  the  duty  of  inspection 
is  that  of  the  master.  Miner  v.  Franklin 
County  Teleph.  Co.  26:  Z195,  75  Atl.  653, 
—  Vt.  — . 

lilabillty  to  volunteers. 

10.  That  a  telephone  lineman  who  volun- 
teers to  assist  his  foreman  in  splicing  a 
cable  was  not  expressly  commanded  to  do  so 
will  not  prevent  his  holding  his  employer 
liable  for  injuries  received  while  so  doing, 
on  the  theory  that  he  was  not  in  the  line 
of  his  employment,  if  the  proffered  aid  was 
accepted.  Miner  v.  Franklin  County  Teleph. 
Co.  26:  1x95,  76  Atl.  653,  —  Vt.  — . 

Assmnption  of  risk. 

As  question  for  jury,  see  Trial,  12. 

11.  An  experienced  lineman  employed  by 
an  electric  company  which  maintains  wires 
on  another's  pole,  and  which  has  no  inde- 
pendent system  of  inspection,  is  bound  to 
26  L.R.A.(N.S.) 


make  his  own  inspection  as  to  the  safety 
for  his  use  of  the  pole  and  the  cross-arms 
thereon  belonging  to  others,  and  takes  the 
risk  of  injury  from  their  proving  unsafe, 
unless  the  company  itself  had  luiow ledge 
that  they  were  unsafe  in  fact.  Consoli- 
dated Gas,  E.  L.  &  P.  Co.  v.  Chambers, 
26:  509,  76  Atl.  241,  —  Md.  — . 

(Annotated) 

Contributory  negllgrence. 

As  question  for  jury,  see  Trial,  12,  13. 

12.  The  fact  that  a  telephone  lineman 
had  never  known  of  an  inspection  by  his 
employer  of  the  wires  on  a  certain  pole 
does  not  charge  him  with  the  duty  of  mak- 
ing the  inspection  before  he  attempts  to  go 
up  the  pole,  past  the  wires.  Miner  v. 
Franklin  County  Teleph.  Co.  26:  1195,  76 
Atl.  653,  —  Vt.  — -. 

13.  One  set  to  work  excavating  a  trench 
on  a  spur  track  at  one  end  of  which  cars 
are  standing  on  a  grade  is  not  bound  to 
keep  a  lookout  to  see  that  they  do  not  get 
loose  and  run  down  upon  him.  Wellington 
V.  Pelletier,  26:  719,  173  Fed.  908,  97  C.  C. 
A.  468. 

Fellow  servants;  who  arc. 

14.  The  negligence  of  the  engineer  and 
hostler  in  failing  to  give  the  proper  signals 
when  taking  an  engine  into  an  ash  pit, 
which  results  in  injury  to  one  at  work 
there,  is  that  of  a  fellow  servant,  and  not 
that  of  tlie  master,  since  the  duty  to  give 
such  signals  is  incident  to  the  work  to 
which  the  engineer  and  hostler  are  engaged. 
Koneoski  v.  Delaware,  L.  &  W.  R.  Co.  26: 
644  (N.  J.  Err.  &  App.)  74  Atl.  616,  77  N, 
J.  L.  645.  (Annotated) 

Liability  of  master  for  acts  of  servant 
or  independent  contractor. 

Question  for  court  as  to  whether  serv- 
ant was  acting  within  scope  of  em- 
ployment, see  Trial,  19. 

See  also  supra,  1. 

15.  The  failure  of  a  hatch  tender  to  give 
a  coal  heaver  engaged  in  unloading  the  hold 
of  defendant's  boat  by  mean  of  a  coal  bucket 
operated  by  a  crane,  the  customary  warn- 
ing before  lowering  the  bucket,  is  the  negli- 
gence of  a  vice  principal,  and  not  of  a  fel- 
low servant,  as  the  duty  to  give  warning  in 
such  case  is  an  absolute,  nonassignable  duty 
of  the  master.  Anderson  v.  Pittsburg  Coal 
Co.  26:  624,  122  N.  W.  794,  108  Minn.  455. 

( Annotated ) 

16.  A  railroad  company  is  liable  for  the 
acts  of  its  servants  in  negligently  operating 
a  locomotive  which  has  been  placed  in  their 
custody,  across  a  village  street,  for  their 
own  amusement,  in  consequence  of  which  a 
traveler  rightfully  upon  the  street  is  in- 
jured, since  a  steam  locomotive  is  a  dan- 
gerous agency,  responsibility  for  the  opera- 
tion of  which  cannot  be  delegated.  Black  v. 
Rock  Island,  A.  &.  L.  R.  Co.  26:  z66,  51  So. 
82,  125  La.  101. 

17.  A  chauffeur  employed  by  the  owner 
of  an  automobile  to  care  for  the  machine 
and  operate  it  at  tlie  request  and  direction 
of  the  owner,  or  any  member  of  his  family, 
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and  who  is  to  go  to  his  home  for  his  mid- 
day meal,  is  not,  wlien  using  the  automobile 
to  go  to  such  meal,  without  the  permission 
or  knowledge  of  the  owner,  acting  within  the 
scope  of  his  employment,  so  as  to  render  the 
owner  liable  for  his  negligent  act  in  in- 
juring a  pedestrian  with  the  machine. 
Steffen  v.  McNaughton,  26:  382,  124  N.  W. 
1016,  —  Wis.  — .  (Annotated) 

18.  The  owner  of  an  island  is  responsi- 
ble for  the  result  of  the  act  of  his  caretaker, 
in  casting  off  the  moorings  of  a  vessel  which 
had  sought  refuge  at  the  wharf  in  a  storm, 
although  he  was  not  expressly  instructed  to 
do  so;  and  it  is  immaterial  whether  the  act 
was  done  carelessly  or  wilfully,  if  it  was  not 
done  to  serve  some  nurpose  of  the  caretaker 
alone.  Ploof  v.  Putnam,  26:  251,  75  Atl. 
277,  —  Vt.  — . 

19.  An  automobile  is  not  per  ae  a  danger- 
ous machine,  so  as  to  charge  the  owner 
with  liability  for  injuries  inflicted  upon 
strangers  during  its  use  by  a  chauffeur  in 
whose  possession  the  owner  negligently  per- 
mits it  to  be.  Steffen  v.  McNaughton,  26: 
382,  124  N.  W.  1016,  —  Wis.  — . 


MATERIAIilTY. 

Of  evidence,  see  Evidence. 

MAXIMS. 

1.  Equity  aids  only  the  vigilant.  Plant 
V.  Humphries,  26:  558,  66  S.  E.  94,  —  W. 
Va.  — . 

2.  Expressio  unius  est  exclusio  alte- 
rius.  Richards  v.  Market  Exchange  Bank 
Co.  26:  99,  90  N.  E.  1000,  81  Ohio  St.  34d. 

3.  Interest  reipublicce  ut  sit  finis  liti- 
um.  Thomason  v.  Thompson,  26:  536,  59  S. 
E.  236,  129  Ga.  440. 

4.  No  one  can  convey  a  title  which  he 
does  not  own.  Clarke  Bros.  v.  McNatt, 
26:  585,  64  S.  E.  795,  132  Ga.  610. 

5.  One  should  not  be  twice  vexed  with 
the  same  suit.  Thomason  v.  Thompson,  26: 
526,  69  S.  E.  236,  129  Ga.  440. 

6.  Respondeat  superior.  Ploof  v.  Put- 
nam, 26:  251,  75  Atl.  277,  —  Vt.  — ;  Barker 
v.  Chicago,  P.  &  St.  L.  R.  Co.  26:  1058,  90 
N.  E.  1057.  243  111.  482. 

7.  Sic  utere  tuo  ut  alien uni  non  l»das. 
Judson  V.  Los  Angeles  Suburban  Gas  Co. 
26:  183,  106  Pac.  581,  —  Cal.  — . 

8.  That  is  certain,  which  is  capable  of 
being  made  certain.  Re  Sacrison,  26:  724, 
123  N.  W.  518,  —  N.  D.  — . 

MECHANICS*  lilENS. 

Effect  of  bankruptcy  of  contractor  on 
right  of  materialman  to  enforce 
lien  against  property,  see  Bank- 
ruptcy, 7. 

A  mechanics*  lien  on  a  hotel  and  san- 
itarium will  extend  to  a  lot  separated  from 
that  containing  the  building  by  other  prop- 
erty, but  containing  a  mineral  spring  which 
is  intended  as  part  of  the  sanitarium  prop- 
erty, where  the  statute  permits  the  lien  to 
26  L.R.A.(N.S.) 


attach  to  such  curtilage  as  is  reaaonablT 
needed  for  the  general  purpose  for  which  the 
structure  is  erected  belonging  to  the  same 
owner.  Wirsing  v.  Pennsylvania  Hotel  & 
Sanitarium  Co.  26:  831,  75  Atl.  259,  226  Pa. 
234.  ( Annotated  \ 

MEMORANDUM. 

Right  to  consider  on  appeal  memoran- 
dum attached  to  order  granting 
new  trial,  see  Appeal  and  Error,  13. 

Parol  evidence  to  explain,  see  Evidence, 
16. 

METERS. 

Right  of  gas  company  to  charge  meter 
rent  to  customers,  see  Gas,  8. 

MILLS. 

Exercise  of  eminent  domain  for  purpose 
of,  see  Eminent  Domain^  2. 

MINES. 

Limiting  hours  of  labor  in,  see  Consti- 
tutional Law,  12,  13;  Master  and 
Servant,  2. 

Plurality  of  subjects  in  statute  as  to 
employees,  see  Statutes,  4. 

Right  of  lessee  of  oil  and  gas  privilege 
to  maintain  ejectment,  see  Eject- 
pient. 

Sale  of  coal  underlying  infant's  land, 
see  Infants,  10. 

Possession  of  surface  land  as  possession 
of  underlying  coal,  see  Limitation 
of  Actions,  3. 

Laches  in  bringing  suit  to  avoid  sale 
of  coal  underlying  land,  see  .Limi- 
tation of  Actions,  4. 

Sufficiency  of  allegations  to  aver  p«>s- 
session  of  coal  in  place,  see  Plead- 
ing, 6. 

The  title  to  the  minerals  is  conferred 
by  an  instrument  by  which  one  grants,  de- 
mises, leases,  and  lets  to  another  for  a 
term  of  years  a  certain  tract  of  land  for 
the  sole  and  only  purpose  of  mining  and 
operating  for  oil,  gas,  and  other  mineral?. 
Barnsdall  v.  Bradford  Gas  Co.  26:  6i4f  '^ 
Atl.  207,  225  Pa.  338.  < Annotated' 

MINISTERS. 

Right  of  spiritual  adviser  to  testify  to 
facts  bearing  upon  obtaining  of  re- 
lease from  injured  person,  see  Evi- 
dence, 23. 

MINORS. 

See  Infants. 

MISTAKE. 

Aa   basis    of   equitable    jurisdiction,  see 
Equity,  1. 

MONOPOLT  AND  COMBINATIONS. 

Contracts  by  two  persons  in  restraint  of 
trade,  see  Contracts,  8,  9. 

Right  of  one  injured  by,  to  injunctive 
relief,  see  Injunction,  2,  4. 

1.  An  agreement  between  a  mason  con- 
tractors'   association     and     a    bricklavcrs' 
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union  that  the  installation  of  fireproofing 
shall  not  be  sublet  does  not  create  a  monop- 
oly. National  Fireproofing  Co.  y.  Manon 
Builders'  Asso.  a6:  148,  94  C.  C.  A.  535,  169 
Fed.  259. 

2.  That  an  agreement  may  create  a  mo- 
nopoly, be  in  restraint  of  trade,  or  opposed 
to  public  policy,  gives  third  persons  no 
right  of  action  for  damages  for  injury 
caused  them  by  its  enfdtcement,  or  to  en- 
join threatened  injury.  National  Fireproof- 
ing Co.  V.  Mason  Builders'  Asso.  26:  148,  94 
C.  C.  A.  635,  169  Fed.  259.  (Annotated) 

MORAL  OBLIGATION. 

As  consideration  for  contract,  see  Con- 
tracts, 5. 

AIORTGAGE. 

Fffect  of  provision  for  attorneys'  fees 
in,  on  negotiability  of  note  secured 
thereby,  see  Bills  and  Notes,  6,  7. 

Liability  of  grantor  for  eviction  of 
grantee  under  mortgage  foreclos- 
ure, see  Covenants  and  Conditions, 
2,  3,  5. 

Satisfaction  of  record  of  mortgage 
owned  by  holder  of  recorded  deed 
with  knowledge  of  prior  unrecorded 
deed,  see  Equity,  1. 

Setting  aside  mortgage  in  fraud  of 
creditors,  see  Fraudulent  Convey- 
ances, 3,  4. 

Right  of  assignee  of  mortgage  to  open 
default  judgment  quieting  title  as 
against  assignor,  see  Judgment,  14. 

Effect  of  mortgagor's  absence  from  state 
to  toll  statute  of  limitations  as 
against  foreclosure  proceedings 
against  grantee,  see  Limitation  of 
Actions,  8. 

Who  may  maintain  action  to  annul.  See 
Parties,  1. 

Joinder  of  bondholders  protected  by 
mortgage,  with  trustee,  as  parties 
defendant,  see  Parties,  5. 

Subrogation  on  satisfying  mortgage  of 
record,  see  Subrogation. 

1.  The  payment  by  a  mortgagor,  on 
maturity  of  his  debt,  to  the  mortgagee,  of 
a  part  of  the  debt,  and  the  execution  of  a 
note  for  the  balance,  secured  by  hypothecat- 
ing warehousemen's  receipts  for  certain 
chattels  covered  by  the  mortgage,  and  the 
entering  by  the  mortgagee  upon  the  note 
and  mortgage  of  the  word  "Satisfied,"  to- 
gether with  a  surrender  of  them  to  the  mort- 
gagor, who  secures  cancelation  of  the  mort- 
gage on  the  record, — works  an  extinguish- 
ment of  the  mortgage,  so  that  the  new 
security  is  inferior  to  an  intervening  mort- 
gage on  the  same  property,  of  which  the 
first  mortgagee  had  notice  at  the  time  he 
canceled  his  mortgage  and  accepted  the 
new  securitv.  Farkas  v.  Third  Nat.  Bank, 
26:  496,  66  *S.  E.  926,  133  Ga.  753. 

( Annotated ) 

2.  Although  a  personal  judgment  can  be 
entered  against  a  mortgagor  only  when  the 
mortgaged  property  has  been  exhausted,  yet 
if  the  mortgage  is  barred  in  favor  of  a 
26  L.R.A.(N.S.) 


junior  lien  claimant,  so  that  the  property  is 
no  longer  available,  and  the  claim  against 
the  mortgagor  is  not  barred,  because  of  his 
absence  from  the  state,  a  personal  judgment 
may  be  entered  against  him  for  the  debt. 
Boucofski  V.  Jacobsen,  2*6:  898,  104  Pac.  117, 
—  Utah,  — . 

MOTIONS   AND   ORDERS. 

Review  on  appeal  of  act  of  trial  court 
in  overruling,  see  Appeal  and  Er- 
ror,  9. 

Effect  of  failure  to  appeal  from  order 
overruling  motion  to  set  aside  non- 
suit, see  Judgment,  7. 

A  motion  to  reconsider  an  order 
denying  alimony  may  be  made  after  the  ex- 
piration of  the  term  at  which  the  order  was 
entered.  Ricard  v.  Ricard,  26:  500,  121  N. 
W.  626,  —  Iowa,  — . 

MOTIVE. 

Evidence  to  show,  see  Evidence,  33. 

MUNICIPAL   CORPORATIONS. 

As  to  municipal  bonds,  see  Bonds,  2-7. 

Validity  of  election  on  proposition  to 
build    town    hall,    see    Elections. 

Power  to  condemn  right  of  way  for 
spur  track  to  convey  fuel  to  power 
plant,  see  Eminent  Domain,  4. 

Right  to  compel  gas  company  to  exer- 
cise its  franchise  fairly,  see  Gas,  1. 

Power  as  to  gas  company  which  has 
voluntarily  ceased  to  exercise  its 
franchise,  see  Gas,  2. 

Power  to  regulate  gas  rates,  see  Gas,  9. 

Rights  and  powers  as  to  highways  gen- 
erally, see  Highways. 

Eligibility  of  officer  removed  by  gov- 
ernor, to  re-election  by  aldermen, 
see  Officers,  3. 

Public  improvements  by,  in  general,  see 
Public  Improvements. 

1.  Charter  authority  to  a  municipality 
to  provide  for  the  appointment  or  election 
of  employees  does  not  confer  authority  to 
create  public  offices  and  provide  for  the 
choice  of  incumbents.  State  ex  rel.  Stage 
V.  Mackie,  26:  660,  74  Atl.  759,  82  Conn. 
398. 

2.  Charter  authority  to  a  municipality 
to  provide  for  the  appointment  of  a  build- 
ing- inspector  does  not  empower  it  to  pro- 
vide for  a  deputy  inspector.  State  ex  rel. 
Stage  V.  Mackie,  26:  660,  74  Atl.  769,  82 
Conn.  398.  (Annotated) 

3.  The  office  of  deputy  building  inspect- 
or to  which  is  attached  important  powers 
and  functions  of  government  belonging  to 
the  sovereignty  cannot  be  created  by  a  mu- 
nicipal corporation  without  special  legisla- 
tive authority.  State  ex  rel.  Stage  v. 
Mackie,  26:  660,  74  Atl.  759,  82  Conn.  398. 

4.  A  municipal  corporation  may  own, 
control,  and  manage  a  farmhouse  within 
its  limits,  which  has  come  into  its  posses- 
sion in  a  lawful  manner,  disconnected  from 
any  public  use  and  for  its  own  emolument, 
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benefit,  and  advantage.    Libby  v.  Portland, 
a6:  14X,  74  Ati.  805,  105  Me.  370. 

5.  A  town  has  no  authority  to  construct 
a  building  for  an  opera  house  or  assem* 
bly  hall  where  the  form  of  government  is 
representative,  and  not  democratic,  although 
it  incidentally  provides  for  accommodation 
in  it  of  the  fire  department  and  town  offices. 
Brooks  v.  Brooklyn,  26:  425,  124  N.  W.  868, 
— Iowa,  — .  (Annotated) 

Ordinances. 

Ordinance  as  to  fire  limits,  see  Build- 
ings. 

Ordinance  as  interference  with  prop- 
erty rights,  see  Constitutional 
Law,  15,  18. 

As  to  health  ordinances,  see  Health. 

Ordinance  as  to  sale  of  liquors,  see 
Intoxicating  Liquors,  1,  3. 

Effect  of  ordinance  on  general  laws  of 
state,  see  Statutes,  21. 

Forbidding  use  of  dangerous  highways 
by  automobiles,  see  Constitutional 
Law,  5. 

6.  An  ordinance  declaring  that  all  of- 
fenses that  are  misdemeanors  under  the 
laws  of  the  state,  as  defined  by  statute  or 
the  common  law,  are  misdemeanors  under 
the  municipal  ordinance,  is  void  for  uncer- 
tainty. Kreulhaus  v.  Birmingham,  26:  492, 
61  So.  207,  —  Ala.  — .  (Annotated) 

Liability  for  damages. 

Liability  for  causing  overflow  of  stream, 
see  Waters,  2. 

7.  A  municipal  corporation  which,  in 
instructing  a  new  street  upon  a  hillside, 
iuilds  an  embankment  in  front  of  an  abut- 
ting lot,  thereby  increasing  the  lateral  pres- 
sure upon  the  lot  to  such  an  extent  as  to 
cabse  the  soil  thereof  to  slip  and  destroy 
a  building  thereon,  is  liable  to  the  owner 
there ■)f  for  such  consequential*  injuries. 
Kunsl  V.  Grafton,  26:  120X,  67  S.  E.  74,  — 
W.  Va  ^. 

8.  A  municipal  corjwration  which  right- 
fully attempts  to  operate  for  its  own  benefit 
a  farm  \jkrithin  its  limits  is  liable  for  in- 
jury to  j)ne  rightfully  on  the  premises, 
through  a  step  which  it  negligently  permits 
to  become  out  of  repair.  Libby  v.  Portland, 
26:  141,  74  Atl.  805,  105  Me.  370. 

9.  A  municipal  corporation  which,  in 
constructing  a  new  street  upon  a  hillside, 
builds  an  embankment  in  front  of  an  abut- 
ting lot,  thereby  increasing  the  lateral  pres- 
sure thereon,  which,  combined  with  surface 
water  which  has  collected  in  holes  in  the 
street,  and  because  of  the  porous  condition 
of  the  soil  flows  in  and  under  such  abutting 
lot,  causing  the  soil  of  the  lot  to  slip,  there- 
by destroying  a  building  thereon, — is  liable 
to  the  owner  thereof  for  such  consequential 
damages.  Kunst  v.  Grafton,  26:  1201,  67 
S.  E.  74,  —  W.  Va.  — . 

10.  A  municipal  corporation  which,  in 
constructing  a  new  street,  collects  tlie  sur- 
face water  in  holes  left  therein,  which,  be- 
cause of  the  porous  condition  of  the  s')il, 
flows  in  and  under  an  abuttin*;  lot,  cansin.tj 
the  soil  thereof  to  slip  and  destroy  a  build- 
26  L.R.A.(N.S.) 


ing  thereon,  is  liable  to  the  owner  thereof 
for  such  consequential  injuries.  Kunst  v. 
Grafton,  26:  1201,  67  S.  E.  74,  —  W.  Va.  — . 

11.  A  statute  requiring  notice  to  be  given 
to  a  municipal  corporation  before  the  suit 
is  brought,  to  hold  it  liable  for  a  personal 
injury,  does  not  apply  to  a  cause  the  action 
upon  which  is  brought  on  the  very  day  the 
statute  goes  into  effect.  Baldwin  y.  Aber- 
deen, 26:  116,  123  N.  W.  80,  —  S.  D.  — k 

MUTUAL  INSURANCE  COBiPANY. 

See  Insurance. 

MUTUALITY. 

Of  contract,  see  Contracts,  8. 

NAMS. 

Validity  of  insurance  taken  in  adopted 
name  of  applicant,  see  Insurance, 
2. 

As  to  tradename,  see  Tradename. 

1.  Statt^tes  providing  for  the  change  of 
names  by  judicial  proceedings  do  not  de- 
stroy the  right  to  efi'ect  such  change  by  the 
common-law  method.  Smith  v.  United 
States  Casualty  Co.  26:  1167,  90  N.  E.  947, 
197  N.  Y.  420.  (Annotated) 

2.  A  man  may,  in  good  faith,  for  an 
honest  purpose,  change  his  name  without 
resort  to  legal  proceedings,  by  adopting  a 
new  one,  and  for  many  years  transacting 
his  business  and  holding. himselt  out  to  his 
friends  and  acquaintances  thereunder,  with 
their  acquiescence  and  recognition.  Smith 
V.  United  States 'Casualty  Co.  26:  1167,  90 
N.  E.  947,  197  N.  Y.  420. 

NATURAL  GAS. 

«     See  Gas. 


NEAR   BEER. 

Tax     on     sale     of. 
Liquors,  3,  4. 


see     Intoxicating 


NECESSITY. 

As  question  for  jury,  see  Trial,  8. 

NEGATIVE. 

In  pleading,  see  Pleading,  5. 

NEGLIGENCE. 

Of  title  abstracter,  see  Abstracts. 

In  operation  of  automobiles,  see  Auto- 
mobiles, 1,  2. 

Of  or  toward  passengers,  see  Carriers. 

Of  druggist  in  sale  of  poison,  see  Drugs 
and  Druggists. 

As  to  electricity,  see  Electricity. 

As  to  elevators,  see  Elevators. 

Of  master  or  servant,  see  Master  and 
Servant. 

Of  municipal  corporaUon,  see  Mnnici- 
pal  Corporations. 

Of  railroad  company,  see  Railroada 

Of  warehouseman,  see  Warehousemen, 
3.  4. 

Measure  of  damages  for  nejjligenw 
causing  death,   see   Damages,  7. 
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Evidence  in  negligence  case,  see  Evi- 
dence. 

Presumption  of,  see  Evidence,  6. 

Proximate  cause  of  injury,  see  Proxi- 
mate Cause. 

Release  from  liability  for,  see  Release. 

As  question  for  jury,  see  Trial,  9,  11, 
15,  16. 

1.  A  member  of  a  party  of  hunters  is 
negligent  as  matter  of  law  in  firing  at  an 
object  moving  through  bushes  which  con- 
ceal it,  without  taking  time  to  discover 
what  it  is,  which  results  in  his  hitting  a 
member  of  tho  party.  Rudd  v.  Byrnes, 
26:  134,  105  Pac..957,  156  Cal.  636. 

(Annotated) 

2.  A  railroad  company  is  not  bound  to 
load  its  cars  so  that  no  injury  will  be 
caused,  by  material  falling  from  them,  to 
children  which  it  permits  to  play  on  its 
property  near  its  tracks,  and  is  therefore 
not  liable  for  injury  to  a  child  so  playing, 
by  coal  fulling  from  a  passing  car,  in  the 
absence  of  wantonness  or  recklessness.  Cov- 
ington &  C.  R.  T.  &  B.  Co.  v.  Mulvey,  a6: 
ao4,  122  S.  W.   129,  —  Ky.  — . 

(Annotated) 
Coiitrlbntory. 

Right    of   appellate   court   to   consider 

question  of,  see  Appeal  and  Error, 

21. 
Of   person   injured   by   automoble,   see 

Automobiles,  3. 
Of  passenger,  see  Carriers,  10,  14,  15. 
Of  person  injured  by  electric  wire,  see 

Electricity,  2. 
Of  person  stepping  into  elevator  well, 

see  Elevators,  2. 
Sufficiency  of  evidence  to  show,  see  Evi- 
dence, 43. 
In    case    of    injuries    from    defects    in 

highways,  see  Highways. 
Of  employee,  see  Master  and  Servant, 

12,  13. 
As  question  for  jury,  see  Trial,  3,  10, 

12-14. 
Taking  case  from  jury  because  of,  see 

UYial,  20. 

kego'tiability. 

Of  bills  or  notes,  see  Bills  and  Notes, 
4-7. 


KEGOTIABIiE  INSTRUMENTS  LAW. 

See  Bills  and  Notes. 

NEWIiY  DISCOVERED  EVIDENCE. 

New  trial  for,  see  New  Trial,  2. 

NEWSBOT8. 

Injury  to  newsboy  jumping  on  street 
car,  see  Carriers,  14. 


NEW  TRIATj. 

Effect  of,  an  right  to  appeal,  see  Appeal 

and  Error,  3. 
Review  on  appeal   of  refusal  or  grant 
of,  see  Appeal  and  Error,  8,  20. 
26  L.IUL(N.S.) 


Right  to  consider  on  appeal  memoran- 
dum attached  to  order  granting 
new  trial,  see  Appeal  and  Error, 
13. 

1.  A  verdict  for  $8,000  for  personal  in- 
juries whereby  plaintiff's  leg  was  shortened 
about  3  inches,  a  curvature  of  the  spine  was 
produced,  and  he  was  rendered  permanently 
unable  to  do  hard  work,  in  addition  to  other 
injuries,  is  not  so  excessive  as  to  justify 
u  new  trial  on  the  ground  that  it  was  given 
under  the  influence  of  passion  or  prejudice. 
Anderson  v.  Pittsburg  Coal  Co.  a6:  624,  122 
N.  W.  794,  108  Minn.  455. 

2.  The  finding  of  a  letter  the  contents 
of  which  a  witness  has  been  permitted  to 
state  at  the  trial,  as  a  lost  document,  is 
not  such  newly  dicovered  evidence  as  to 
sustain  the  granting  of  a  new  trial.  Galena 
Nat.  Bank  v.  Ripley,  26:  993,  104  Pac.  807, 
55  Wash.  616. 

3.  Although  failure  of  the  statute  pro- 
viding for  the  opening  of  roads,  to  author- 
ixc  the  county  court  to  set  aside  a  verdict 
and  grant  a  new  trial,  does  not  prevent 
such  court  from  doing  so,  under  the  pro- 
vision of  the  statutes,  governing  its  practice, 
yet  it  cannot  do  so  unless  application  is 
made  within  the  time  specified  by  the  prac- 
tice act.  Broadway  Coal  Min  Co.  v.  Smith, 
26:  565,  125  S.  W.  157,  —  Ky.  — . 

NOISE. 

« 

As  nuisance,  see  Nuisances,  3,  4. 

NOMINAL  DAMAGES. 

See  Damages,  1,  2. 

NONINTOXICATING  LIQUORS. 

Regulation  of  sale  of,  see  Constitution- 
al Law,  0,  32,  33;  Intoxicating  Li- 
quors, 2-4. 

NONRESIDENTS. 

Jurisdiction  over,  see  Courts. 

NONSUIT. 

Conclusivenss  of  judgment  of,  see  Judg- 
ment, 6,  7. 

NOTICE. 

By  carrier  of  arrival  of  goods,  see  Car- 
riers, 17. 

To  alleged  insane  person  before  order 
of  confinement,  see  (Constitutional 
Law,  21-24. 

To  lineman  of  defective  insulation,  see 
Electricity,  2. 

Sufficiency  of  evidence  to  show,  see  Evi- 
dence, 43,  44. 

Of  claim  against  city,  see  Municipal 
Corporations,  11. 

From  recording  of  contract  of  condi- 
tional sale,  see  Sale,  3. 

Necessity  of  notice  to  prosecuting  at- 
torney of  application  for  change  of 
venue,  see  Venue,  4. 

One  who  inspects  property  with  a 
view  to  purchasing  it  is  charged  with  notice 
of  an  obvious  and  permanent  cement  walk 
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running  over  a  portion  of  it,  which  fur- 
nishes access  from  other  property  to  the 
highway,  and  the  purposes  for  which  it  is 
used.  RoUo  v.  Nelson,  a6:  315,  96  Pac.  263, 
34  Utah,  116. 

NUISANCES. 

Liability  of  railroad  receiver  to  indict- 
ment for  obstructing  crossing,  see 
Receivers. 

What  are. 

1.  A  gas  factory  does  not  constitute  a 
nuisance  per  se.  Judson  v.  Los  Angeles 
Suburban  Gas.  Co.  26:  183,  106  Pac.  581,  — 
Cal.  — . 

2.  An  award  of  damages  for  conducting 
a  manufacturing  plant  so  as  to  be  a  nui- 
sance to  neighboring  property,  in  causing 
discomfort  or  annoyance  in  its  use,  is  not 
prevented  by  the  fact  that  plaintifT  does 
not  show  injury  to  his  dwelling  house  or 
herbage,  nor  to  the  vendible  or  rental  value 
of  the  property.  Judson  v.  Los  Angeles  Su- 
burdan  Gas  Co.  26:  183,  106  Pac.  681,  —  Cal. 

• 

3.  The  operation  of  a  gas  manufactur- 
ing plant  in  such  manner  that  the  smoke, 
odor,  and  noise  produced  by  it,  interfere 
with  the  comfortable  enjoyment  of  the 
neighboring  property,  the  smoke  being  such 
as  to  obscure  the  landscape  for  considerable 
periods  of  time,  and  the  noise  being  like 
the  rumbling  of  a  train  with  explosions  like 
gun  shots,  constitutes  a  nuisance,  although 
there  is  nothing  to  show  that  the  value  of 
the  property  is  depreciated,  the  rental  value 
impaired,  or  the  health  of  the  occupants  in- 
jured, and  although  the  discomfort  caused 
is  not  constant.  Judson  v.  Los  Angeles 
Suburban  Gas  Co.  26:  183,  106  Pac.  681,  — 
Cal.  — . 

Abatement. 

4.  An  injunction  restraining  the  owner 
of  a  gas  plant  from  conducting  and  operat- 
ing it  in  such  manner  as  to  cause  or  per- 
mit smoke,  gas,  or  offensive  smells  or  fumes, 
to  be  emitted  therefrom,  or  be  precipitated 
therefrom  upon  the  property  of  the  com- 
plaining party,  is  not  too  broad,  where  its 
owner  concedes  that  it  cannot  be  operated 
without  producing  conditions  constituting  a 
nuisance.  Judson  v.  Los  Angeles  Suburban 
Gas  Co.  26:  183,  106  Pac.  581,  —  Cal.  — . 

6.  A  private  citizen  wilfully  destroying, 
without  warrant,  intoxicating  liquor  belong- 
ing to  another,  is  liable  to  prosecution  un- 
der a  statute  providing  for  punishment  for 
the  malicious  destruction  of  property,  al- 
though it  was  illegally  kept  for  sale.  Na- 
tion V.  District  of  Columbia,  26:  996,  34 
App.  D.  C.  463.  (Annotated) 

Defenses. 

6.  One  operating  his  manufacturing 
plant  in  such  a  way  as  to  constitute  a  nui- 
sance to  neighboring  property  owners  can- 
not escape  liability  therefor  because  rail- 
roads and  wooden  bridges  in  the  neighbor- 
hood may  also  be  source  of  possible  discern' 
fort  to  him.  Judson  v.  Los  Angeles  Subur- 
ban Gas  Co.  26:  183,  106  Pac.  581,  —  Cal.  — . 
26  L.R.A.{N.S.) 


7.  One  conducting  a  lawful  business  un- 
der municipal  permission,  and  under  public 
oblig}itiun  to  furnish  a  commodity,  is  not  re- 
lieved from  the  obligation  to  use  his  prop- 
erty BO  as  not  to  injury  his  neighbor,  and 
this  obligation  is  not  necessarily  met  by  the 
adoption  of  the  most  approved  appliances 
and  methods  of  production.  Judson  v.  Los 
Angeles  Suburban  Gas  Co.  26:  183^  106  Pae. 
581,  —  Cal.  —. 

OBJECTIONS. 

To  raise  question  on  appeal,  see  Appeal 
and  Error,  11. 

OBSTRUCTION. 

Of  water  generally,  see  Waters,  1,  2, 

ODORS. 

As  nuisance,  see  Nuisances,  3,  4. 

OFFICERS. 

Of    private    corporation,    see    CorjHDra- 

tions,  5. 
Power  of  municipality  as  to  offices  and 

ofTicers,  see  Municipal  Corporation?, 

3. 
Quo  warranto  to  test  right  of  claimant 

to,  see  Quo  Warranto. 

Appointment  and  election. 

1.  At  common  law,  an  officer  clothed 
with  power  of  appointment  to  a  public  of- 
fice has  no  power  to  forestall  the  rights  and 
prerogatives  of  his  successor  by  making  & 
prospective  appointment  to  fill  an  office,  the 
term  of  which  cannot  begin  until  his  own 
term  and  power  to  appoint  have  expired. 
State  ex  rel.  Morris  v.  Sullivan,  26:  514,  90 
N.  E.  146,  81  Ohio  St.  79.        (Annotated) 

2.  A  statute  creating  a  railroad  com- 
mission and  requiring  the  governor  to  ap- 
point thereto,  "in  January,  1909,  and  bien- 
nially thereafter,  one  commissioner  for  the 
term  of  six  years  from  the  1st  Monday  in 
February  of  such  year/'  does  not  affect  the 
common-law  rule  that  an  officer  may  not 
make  a  prospective  appointment  to  fill  an 
office,  the  term  of  which  cannot  begin  until 
his  own  term  and  power  to  appoint  hare 
expired,  so  as  to  permit  a  governor^  whose 
term  expires  January  11,  1909,  to  appoint 
a  commissioner  to  fill  a  vacancy  in  the  com- 
mission which  will  not  occur  until  Feb- 
ruary, 1909.  State  ex  rel.  Morria  v.  Sulli- 
van, 26:  514,  90  N.  £.  146,  81  Ohio  6t  79. 

Removal. 

3.  One  removed  from  a  municipal  of- 
fice by  the  governor  under  statutory  author- 
ity for  maladministration  therein  is  not 
eligible  to  re-election  by  the  aldermen,  un- 
der a  statutory  provision  empowering  them 
to  fill  a  vacancy  bo  caused  for  the  unex- 
pired term.  People  v.  Aheam,  a6:  1153,  89 
N.  E.  930,  196  N.  Y.  221.  (Annotated! 

Compensation. 

4.  A  constitutional  prohibition  of  the 
raising  of  an  officer's  salary  after  his  elec- 
tion or  appointment  is  not  limited  to  per- 
sons who  hold  constitutional  offices,  but  ap- 
plies to  a  tax  collector,  whose  office  is  creat- 
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ed  and  abolished  at  the  legislative  will. 
Richie  v.  Philadelphia,  a6:  289,  74  Atl.  430, 
225  Pa.  611.  (Annotated) 

OFFSETS. 

In  condemnation  proceedingBj  eee  Dam- 
ages, 9,  10. 

Olli. 

As  to  oil  and  gas  lease^  im  Minefl. 

OPERA  HOUSE. 

Authority  of  town  to  construct,  see 
Municipal   CbrporationB,  6. 

OPINIONS. 

Failure  to  make  court's  opinion  part 
of  record  on  appeal,  see  Appeal 
and  Error,  8. 

Admissibility  in  evidence,  see  Evidence, 
19,  20. 

ORAIi  CONTRACTS. 

In  genera],  see  Contracts,  7. 

ORAIi  EVIDENCE. 

See  Evidence,  15-18. 

ORAIi  PROMISE. 

As  consideration  for  note,  see  Bills  and 
Notes,  1. 

ORDINANCES. 

See  Municipal  Corporations,  0. 

PARDON. 

Infringement  of  prerogative  of  gov- 
ernor to  pardon,  see  Criminal  Law, 
4,  6. 

PARENT  AND  CHILD. 

Gift  by  father-in-law  to  son-in-law  as 
advancement  to  daughter,  see  Ad- 
vancements.- 

Constitutionality  of  statute  as  to  cus- 
tody of  child,  see  Constitutional 
Law,  3,  14. 

Matters  as  to  infants  generally,  see 
Infants. 

PAROL  CONTRACTS. 

See  Contracts,  7. 

PAROLE. 

Rearrest  of  convict  after  violation  of, 

see  Constitutional  Law,  20. 
In  general,  see  Criminal  Law,  5-7. 

PAROL  EVIDENCE. 

As  to  writing,  see   Evidence,   16-18. 

PARTIAL  INVALIDITY. 

Of  statute,  see  Statutes,  1. 

PARTIES. 

In  injunction  proceeding,  see  Injunc- 
tion, 3,  4. 

Bringing  in  parties  by  filling  cross 
bill,  see  Pleading,  12,  13. 

1.  Judgment    creditors    of    a    deceaRed 
debtor  may  maintain  an  action  to  annul  a 
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mortgage  executed  by  their  debtor  in  fraud 
of  their  rights, — especially  where  the  suc- 
cession representative  has  taken  no  action 
in  the  premises.  Bank  of  Berwick  v.  George 
Vinson  Shingle  &  Mfg.  Co.  a6:  1068,  60  So. 
823,  124  La.   1000. 

2.  The  rule  that  a  consfgnee  who  has 
no  general  or  special  interest  in  a  consign- 
ment cannot  maintain  an  action  for  dam- 
ages for  injuries  thereto  in  transit  is  not 
changed  by  a  statutory  provision  that  when- 
ever any  personal  property  shall  be  trans- 
ported by  two  or  more  connecting  carriers, 
and  shall  become  injured  during  transit,  the 
consignor,  consignee,  or  owner  thereof,*  in 
an  action  to  recover  damages  for  such  in- 
juries, mav  join  as  parties  defendant  one 
or  more  of  such  carriers  with  the  last  car- 
rier, as  such  statute  has  no  bearing  on 
the  question  of  the  real  party  in  interest. 
Grinnell-Collins  Co.  v.  Chicago,  M.  &  St.  P. 
R.  Co.  26:  437,  124  N.  W.  377,  —  Minn.  — . 

3.  A  commission  merchant  to  whom 
property  is  consigned  for  sale,  without  any 
previous  contract  or  advances  made  to  the 
shipper,  cannot  maintain  an  action  to  re- 
cover damages  for  injury  to  the  property  in 
transit,  as  he  acquires  no  general  or  special 
ownership  therein  before  its  delivery  to 
him.  Grinnell-Collins  Co.  v.  Chicago,  M. 
&  St.  P.  R.  Co.  26:  437,  124  N.  W.  377,  — 
Minn.  — .  (Annotated) 

Joinder. 

Joinder  of  causes  of  action,  see  Action 
or  Suit,  3. 

4.  A  wife  may  join  her  husband  as 
plaintiff  in  an  action  brought  to  recover 
from  the  guardian  of  her  separate  estate 
certain  moneys  alleged  to  be  due'  her  as 
ward.  Mitchell  v.  Penny,  26:  788,  66  S.  E. 
1003,  —  W.  Va.  — . 

5.  In  a  suit  in  equity  to  charge  a  debt 
upon  property  encumbered  by  mortgages  to 
secure  large  issues  of  bonds,  in  which  the 
trustees  are  clothed  with  ample  powers  to 
protect  and  enforce  the  rights  of  the  holders 
of  the  bonds,  it  is  unnecessary  to  make  the 
bondholders  parties,  since  the  trustees,  be- 
ing parties,  fully  represent  them.  Billmyer 
Lumber  Co.  v.  Merchants'  Coal  Co.  26:  zioz. 
66  S.  E.  1073,  —  W.  Va.  — . 

PASSENGER   CARRIERS. 

See  Carriers. 


PASSION. 

Reducing  homicide  to  manslaughter, 
Homicide. 


PAYMENT. 

Subrogation  for,  see  Subrogation. 

The  general  rule  that  in  running 
accounts,  where  there  are  items  of  debit 
and  credit,  and  there  has  been  no  appropria- 
tion of  payments  by  the  parties,  the  first 
debit  items  are  extinguished  by  the  first 
credit  items,  is  subject  to  the  rule  that 
where  a  debtor  owes  debts,  some  secured 
and    others   unsecured,   and  neither   debtof 
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nor  creditor  has  directed  the  application, 
the  law  will  apply  the  payments  on  the  un- 
secured dchts.  United  States  Fidelity  & 
G.  Co.  V.  State,  26:  865,  106  Fac.  1040,  81 
Kan.  660. 


PENAIiTI£S. 

Statutory  penalties  for  ^olay  in  trans- 
porting live  stock,  see  Carriers,  18. 


PERPETUITIES. 

1.  A  devise  by  will  of  land  in  trust 
for  charity,  by  the  terms  of  which  the  de- 
visee is  allowed  a  fixed  period,  without  ref- 
erence to  lives  in  being,  in  which  to  elect 
as  to  whether  or  not  he  will  take,  is  void, 
as  no  suspension  of  the  power  of  alienation 
is  valid  unless  it  must,  in  every  con- 
tingency, terminate  within  the  period  of  not 
more  than  two  specified  lives  in  being. 
Rong  v.  Haller,  26:  825,  123  N.  W.  471, 
■—  Minn.  — .  (Annotated; 

2.  A  will  whereby  land  is  devised  in 
trust  for  charity,  by  the  terms  of  which  a 
named  devisee  is  given  five  years  in  which 
to  elect  whether  or  not  he  will  take,  and 
it  is  provided  that,  in  case  of  his  failure  to 
accept,  the  named  trustee  have  the  follow- 
ing five  years  in  which  to  elect  whether  or 
not  he  will  carry  out  the  testator's  scheme, 
and  that,  if  he  fails  to  accept,  any  resident 
voter  may  apply  to  the  court  to  appoint  a 
trustee  for  that  purpose,  the  latter  provi- 
sion being  unlimited  as  to  time,  is  void  as 
an  attempt  to  suspend  illegally  the  power 
of  alienation,  since  the  period  of  suspension 
is  not  limited  to  two  specified  lives  in  be- 
ing. Re  Rong,  26:  825,  123  N.  W.  471,  — 
Minn.  — . 

3.  The  absolute  power  of  alienation  is 
not  suspended  by  a  trust,  unless  a  trust 
term  is  created,  either  expressly  or  by  im- 
plication, during  the  existence  of  which  a 
sale  by  the  trustee  would  be  in  contraven- 
tion of  the  trust.  Re  Sacrison,  26:  724,  123 
N.  W.  518,  —  N.  D.  — . 

4.  An  unlawful  perpetuity  is  not  creat- 
ed by  allowing  to  the  executor  of  a  will  de- 
vising to  charity  the  proceeds  of  certain 
real  estate  to  be  sold,  a  discretionary  period, 
not  exceeding  a  certain  length,  after  the 
testator's  death,  in  which  to  make  the  sale. 
Re  Sacrison,  26:  724,  123  N.  W.  618,  —  N. 
D.  — .  (Annotated) 

5.  The  absolute  power  of  alienation  as 
to  real  estate  directed  to  be  sold  and  the 
proceeds  devoted  to  a  charitable  use  is  not 
suspended  by  a  testamentary  direction  that 
such  real  estate  shall  be  sold  by  the  executor 
at  such  time  as  in  his  judgment  will  bring 
the  best  price,  but  not  In  tor  than  five  years 
after  his  death,  unless  such  period  should  he 
extended  by  court  order,  since  such  provision 
applies  only  to  the  time  of  the  actual  aliena- 
tion, whereas  the  statute  of  perpetuities 
applies  only  to  the  suspension  of  the 
"power"  of  alienation.  Re  Sacrison,  26: 
724,  123  N.  W.  518,  —  N.  D.  — , 

20  L.R.A.(N.S,) 


PERSONAL  INJURIES. 

To  passengers,  see  Carriers. 

Measure  of  damages  for,  see  Damages, 
7. 

Evidence  of,  in  negligence  case,  see  Evi- 
dence. 

Release  from  liability  for,  see  Evi- 
dence, 23,  24,  34;  Release. 

To  employee  generally,  see  Master  and 
Servant. 

Liability  of  municipality  for,  see 
Municipal  Corporations,  8,  11. 

Proximate  cause  of,  se^  Proximate 
Cause. 

PERSONAL  PROPERTY. 

Sale  of,  see  Sale. 

PETITION. 

Of  plaintirr,  see  Pleading,  5-10. 

PHARMACISTS. 

See  Drugs  and  Druggists. 

PHYSICIANS  AND  SURGEONS. 

Forbidding  solicitation  of  business  by, 
at  railroad  stations,  see  Constitu- 
tional Law,  30. 

Contract  by  physician  not  to  practise 
profession  in  certain  territory  for 
certain  period,  see  Contracts,' 4,  6, 
8,  9;  Injunction,  1. 

Right  of,  to  testify  to  facts  bearing  up- 
on obtaining  of  release  from  in- 
jured person,  see  Evidence,  24. 

PLEADING. 

Joinder  of  causes  of  action,  see  Action 
or  Suit,  3. 

Joinder  of  parties,  see  Parties,  4,  5. 

Giving  instruction  covering  case  not 
presented  by,  see  Appeal  and  Er- 
ror, 31. 

Review  of  discretion  as  to  amendments, 
see  Appeal  and  Error,  19. 

Necessity  of  proving  allegations,  see 
Evidence,  1. 

In  criminal  prosecution,  see  Indict- 
ment, etc. 

Amendment  of,  as  affecting  limitation 
of  actions,  see  Limitation  of  Ac- 
tions, 0. 

Pleading  lafi's. 

1.  To  apply  the  law  of  a  foreign  state 
in  which  a  note  was  made  and  to  be  pai*!. 
in  an  action  upon  the  note,  the  provi»inn.4 
of  the  foreign  law  must  be  pleaded.  Wet- 
tlaufer  v.  Baxter,  26:  804,  126  S.  W.  741,  — 
Ky.  — . 

2.  An  action  for  .damages  for  breach  of 
covenant  of  seisin  in  a  deed  of  lands  located 
in  another  state  will  be  governed  by  the 
law  of  the  forum  if  the  law  of  the  plaee 
where  the  lands  are  located  is  not  pleaded 
or  proved  in  the  action.  Coleman  v.  Luck- 
singer,  26:  934,  123  S.  W.  441,  224  Mo.  1. 

Relief  under  pleadings. 

3.  The  court  is  not  bound  to  mg^ 
a  method  by  which  one  charged  with  un- 
fair business  competition  in  making  unlaw- 
ful use  of  a  tradename  may  be  permittod 
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to  continue  the  use  of  such  name,  where  no 
such  issue  is  presented  by  the  pleadings. 
Dyment  v.  Lewis,  a6:  73,  123  N.  W.  244, 
—  Iowa,  — . 

4.  One  seeking  reduction  of  a  tax  as- 
sessment cannot  ask  for  a  greater  reduction 
than  that  prayed  for  in  his  petition.  New 
England  Mut.  L.  Ins.  Co.  v.  Board  of  As- 
sessors, 26:  XX20,  47  So.  27,  121  La.  1067. 

Declaration  or  complaint. 

Right  of  appellate  court  to  make  ap- 
propriate orders  as  to  complaint 
not  stating  cause  of  action,  see 
Appeal  and  Error,  37. 

5.  One  seeking  to  recover  the  statutory 
penalty  for  delay  in*  transporting  live  stock, 
provided  by  a  statute  prescribing  a  mini- 
mum rate  of  speed  at  which  live  stock  may 
be  transported  between  intrastate  points, 
need  not  in  his  complaint  negative  an  ex- 
ception in  the  proviso  clause  of  the  statute, 
as  that  is  matter  of  defense.  Cram  v. 
Chicago,  B.  &  Q.  R.  Co.  26:  1022,  122  N. 
VV.  31,  84  Neb.  607. 

6.  A  surface  owner,  in  order  to  aver 
possession  of  underlying  coal  which  has 
been  severed  as  to  title,  sufficient  to  render 
applicable  the  rule  that  laches  does  not  run 
against  one  asserting  title  to  real  estate 
which  he  has  had  in  possession  during  the 
delay  in  asserting  his  rights  in  the  premises, 
must  allege  actual  physical  possession  of 
the  coal,  apart  from  his  possession  of  the 
surface,  as  by  operating  mines.  Plant  v. 
Humphries,  26:  558,  66  S.  E.  94,  —  W.  Va. 

7.  One  suing  for  false  imprisonment 
must  aver  that  the  imprisonment  was 
wrongful,  or  unlawful,  or  the  facts  and  cir- 
cumstances showing  such  unlawfulness. 
Smith  V.  Clark,  26:  953,  106  Pac.  653,  -— 
UUh,  —. 

8.  In  an  action  in  tort  for  the  fraud 
of  defendant  in  purchasing  property  from 
an  insolvent  and  withholding  title  from 
record,  thereby  allowing  the  debtor  to  ob- 
tain credit  on  the  faith  of  the  ownership, 
general  allegations  of  collusion  and  con- 
cealment will  not  take  the  place  of  a 
specific  allegation  of  direct  representation 
by  the  defendant  grantee  to  the  croilitor. 
Graves  v.  Horton,  26:  545,  65  S.  E.  112,  132 
Ga.  786. 

9.  The  mere  general  expression  that 
the  defendant  in  an  action  for  fraud  in 
purchasing  property  from  an  insolvent  and 
withholding  title  from  record,  by  one  who 
gave  credit  to  the  insolvent  on  the  faith  of 
his  ownership,  "used"  the  original  debtor 
for  fraudulent  purposes,  does  not  amount  to 
an  allegation  of  agency.  Graves  v.  Hor- 
ton, 26:  545,  65  8.  E.  112,  132  Ga.  786. 

10.  In  Florida  a  complaint  in  an  action 
for  divorce  upon  grounds  other  than  adul- 
tery committed  in  tlin  state,  which  does  not 
allege  that  the  complainant  has  resided  two 
years  in  the  state,  is  fatally  defective. 
Prall  V.  Prall,  26:  577,  50  80.  867,  —  Fla. 

86  L,RJ^,(N,S.) 


Pleas  and  answers. 

Admissibility  of  one's  answer  in  one 
case  against  him  in  another,  see 
Evidence,  22. 

11.  It  is  not  necessary  to  plead  the  stat- 
ute of  limitations  in  an  action  to  recover 
for  negligent  injuries  resulting  in  death,  to 
entitle  defendant  to  the  benefit  of  that  de- 
fense, where  the  statute  provides  that  the 
only  plea  in  actions  of  that  character  shall 
be  "not  guilty.*'  Martin  v.  Pittsburg  Rail- 
ways Co.  26:  1221,  75  Atl.  837,  227  Pa.  18. 

(Annotated) 

Gross  bill. 

Dismissal  of,  for  lack  of  jurisdiction, 
see  Courts,  7. 

12.  The  omission  of  necessary  parties 
from  a  bill  in  equity  cannot  be  supplied 
by  the  filing  of  a  cross  bill.  Patton  v. 
Marshal],  26:  127,  97  C.  C.  A.  610,  173  Fed. 
350.  (Annotated) 

13.  Defendant  in  a  suit  to  compel 
specific  performance  of  a  contract  to  con- 
vey real  estate  cannot  by  cross  bill  bring 
in  the  brokers  who  efTected  the  contract,  for 
the  purpose  of  settling  the  compensation  to 
which  they  are  entitled.  Patton  v.  Mar- 
shall, 26:  127,  97  C.  C,  A.  610,  173  Fed. 
350. 

Demurrer. 

Right  to  consider  on  appeal  error  as- 
signed on  overruling  of,  see  Appeal 
and  Error,  18. 

Demurrer  to  evidence,  see  Trial,  23. 

14.  A  joint  demurrer  to  a  complaint 
charging  several  with  false  imprisonment  is 
properly  overruled  if  the  complaint  states 
a  good  cause  of  action  against  a  portion  of 
the  defendants.  Smith  v.  Clark,  26:  953, 
106  Pac.  663,  —  Utah,  — . 

16.  A  demurrer  to  a  pleading  objecting 
to  the  probate  of  a  will  is  not  so  general  as 
to  require  it  to  be  overruled,  because  it 
states  merely  that  contestants  do  not  al- 
lege unsoundness  of  mind  or  undue  influ- 
ence in  such  a  way  or  degree  as  to  give 
them  any  rights  whatever,  and  that  the  ob- 
jections show  on  their  face  Ihat  they  are 
l>ottomed  on  undue  influence  of  a  person 
who  died  years  before  the  execution  of  the 
will,  since  the  objections  thereby  raised 
are  sufficiently  specific.  Re  Powell,  26:  479, 
111  N.  W.  821,  138  Iowa,  326. 

16.  A  petition  alleging  that  defendant  is 
a  common  carrier  for  hire;  that  it  held  it- 
self out  as  willing  to  receive  a  shipment  of 
lumber  from  plaintiff;  that  it  promised 
from  time  to  time  to  furnish  cars;  that  the 
lumber,  under  direction  of  defendant's 
agent,  was  placed  at  a  certain  point  on  its 
right  of  way;  that  plaintiff  repeatedly 
urged  defendant  to  furnish  the  cars,  in- 
forming it  of  the  necessity  for  prompt 
shipment  and  of  the  damages  that  would 
accrue  from  delay;  and  that  defendant  neg- 
ligently failed  and  refused  to  furnish  such 
cars,  and  allowed  the  lumber  to  remain 
lying  on  its  right  of  way,  to  its  injury  and 
to  the  damage  of  plaintin, — sufficiently 
states  ^  pause  of  action  for  breach  of  ^he 


1300 


PLEDGE,  ETC.,— PROOFS  OF  LOSS. 


carrier's  common-law  duty  to  furnish  cars 
for  the  transportation  of  freight  without 
unreasonable  delay  after  application,  to 
withstand  a  general  demurrer.  Southern 
R.  Co.  V.  Moore,  a6:  851,  67  S.  E.  85,  133 
Ga.  806. 

17.  A  demurrer  to  one  defense  of  an 
answer,  the  other  of  which  is  a  general  de- 
nial, cannot  be  carried  back  to  the  com- 
plaint, under  the  rule  that  a  demurrer 
searches  the  whole  record,  since  defendant 
cannot  deny  and  demur  at  the  same  time. 
Baldwin  v.  Aberdeen,  a6:  116,  123  N.  W.  80, 
•—  S.  D.  —.  (Annotated) 

PLEDGE  AND  OOLLATERAL  SECUR- 
ITY. 

Holder  of  note  as  collateral  security  as 
bona  fide  holder,  see  Bills  and 
Notes,  11. 

POISONS. 

Negligence  of  druggist  in  sale  of,  see 
Drugs  and  Druggists. 

POLES. 

For  electric  wires,  see  Electricity. 

Duty  of  telephone  company  to  keep 
poles  safe  for  employees,  see  Mas- 
ter and  Servant,  3. 

Assumption  of  risk  by  lineman  as  to 
danger  from,  see  Master  and  Ser- 
vant, 11. 

POLICE  I^OWER. 

See  Constitutional  Law,  27*33. 

POLLUTION. 

Of  waters,  see  Waters,  3,  4. 

POSSESSION. 

Necessity  of,  to  maintain  ejectment,  see 
Ejectment. 

POSTOFFICE. 

Liability  of  carrier  for  injury  to  mail 
agent,  see  Carriers,  7,  8. 

PREJUDICIAL  ERROR. 

See  Appeal  and  Error,  22-30. 

PREMIUMS. 

Forfeiture  of  insurance  for  nonpayment 
of,  see  Insurance,  4. 

PRESENTMENT. 

Necessity  of  presentment  to  grand  jury, 
see  Criminal  Law,  2,  3. 

PRESUMPTIONS. 

In  general,  see  Evidence,  1-8. 
Sufficiency  of  evidence  to  overcome,  see 
Evidence,  47. 

PRINCIPAL  AND  AGENT. 

Election  of  remedy  as  between  agent 
and  undisclosed  principal,  see  Ap- 
peal and  Error,  16;  Election  of 
Remedies,  1,  2;  Trial,  17. 

Ratification  of  act  of  collecting  agent 
in  refunding  money  paid  on  check, 
see  Banks,  3. 
g?  ^3,A,(N,S,) 


As  to  agents  of  corporations,  see  Co^ 

porations. 
Sufficiency  of  allegations  of  agency,  see 

Pleading,  9. 
Right  of  agent  to  maintain  action  of 

trover,  see  Trover. 

PRINCIPAL  AND  SURETY. 

Time  for  appeal  by  bonding  company  from 
judgment  against  it»  see  Appeul 
and  Error,  4. 

Conflict  of  laws  as  to  wife's  contract  of 
suretyship,  see  Conflict  of  Laws,  2. 

Conflict  between  negotiable  instruments 
law  and  statutes  defining  n^Uia 
and  liabilities  of  surety,  see  Stat- 
utes, 17. 

1.  One  who  signs  a  joint  and  several 
promissory  note  on  the  face  thereof  as  sure- 
ty only,  to  the  knowledge  of  the  payee,  is 
not  discharged,  under  the  negotiable  instru- 
ment law,  by  the  granting  of  an  extension 
of  time  to  the  principal  obligor,  although 
upon  a  valuable  consideration  and  without 
the  consent  of  the  surety.  Richards  v.  Mar- 
ket Exch.  Bank  Co.  a6:  99,  90  N.  E.  1000, 
81  Ohio  St.  348.  (Annotated) 

2.  The  granting  of  an  extension  of  time, 
by  the  holder  of  a  joint  and  several  promis- 
sory note,  to  the  principal  obligor,  does  not 
constitute  a  material  alteration  thereof 
which  will  release  a  surety,  within  the  pro- 
visions of  the  negotiable  instrument  law  re- 
lating thereto,  as  such  provisions  would  ap- 
ply only  in  case  of  a  physical  alteration  of 
the  instrument  itself.  Richards  v.  Market 
Exch.  Bank  Co.  a6:  99,  90  N.  E.  1000,  81 
Ohio,  348. 

PRIORITY. 

Between  mortgages,  see  Mortgage,  1. 

PRIVATE  PURPOSE. 

Right  to  take  property  under  power  of 
eminent  domain  for,  see  Eminent 
Domain. 

PRIVILEGE. 

Of  libelous  communication,  see  Evidence, 
2;  Libel  and  Slander;  Trial,  S. 

PROBABLE  CAUSE. 

Presumption  of  want  of,  see  Evidence, 

3. 
Question  for  jury  as  to,  see  Trial,  4. 

PROBATE. 

Of  will,  see  Wills,  B,  tt. 

PROBATE  COURT. 

Conclusiveness  of  findings  of,  see  Ju^ 
ment,  8. 

PROFITS. 

Loss  6f,  as  element  of  dnmngcs,  seeDaa* 
ages,  17. 

PROOFS  OF  LOSS. 

See  Insurance^  6,  7« 
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PROPERTY. 

Guaranty  of  right  to,  see  CJoiiBtitution- 

al  Law. 
Condemnation  of,  see  Eminent  Domain. 
Liability  for  malicious  destruction  of, 

see  Nuisances,  5. 

PROSPECTIVE  IjEGISIiATION. 

See  Statutes,  13-16. 

PROXIMATE  CAUSE. 

As  question  for  jury,  see  Trial,  S. 

1.  The  bringing  into  the  state  of  a  horse 
afflicted  with  glanders,  in  violation  of  a  pe- 
nal statute  requiring  inspection  therefor,  is 
the  efficient  cause  of  damages  caused  by  the 
killing  of  the  horse  under  the  direction  of 
the  state  sanitary  board,  to  one  who  pur- 
chased it  before  inspection,  but  after  deliv- 
ery to  the  owner  within  the  state,  in  ignor- 
ance of  its  diseased  condition.  Evans  v.  Chi- 
cago, &  N.  W.  R.  Co.  26:  278,  122  N.  W.  870, 
—  Minn.  — . 

Of  Injury  to  passenger. 

2.  A  carrier  cannot  be  held  liable  for  a 
cold  contracted  by  a  passenger,  although 
there  was  no  heat  in  the  car  in  which  he 
was  carried,  if,  immediately  after  leaving 
the  car,  he  subjected  himself  to  inclement 
weather,  without  sufficient  protection,  so 
that  it  is  impossible  to  ascertain  the  true 
cause  of  the  cold.  Louisville  &  N.  R.  Co. 
V.  Scalf,  26:  263,  110  S.  W.  862,  33  Ky.  L. 
Rep.  721. 

Of  Injury  to  servant. 

As  question  for  jury,  see  Trial,  2. 

3.  The  loosening  by  boys  of  brakes  on 
cars  standing  at  the  top^of  a  grade  on  a  spur 
track,  without  other  fastening  than  the  set 
brakes,  is  not  the  proximate  cause  of  an  in- 
jury to  an  employee  at  work  on  the  track, 
by  being  struck  by  the  cars  running  down 
upon  him.  Wellington  v.  Pelletier,  26:  7x9, 
173  Fed.  908,  97  C.  C.  A.  458. 

(Annotated) 

PUBLIC  BUILDINGS. 

Validity  of  election  on  proposition  to 
build,  see  Elections. 

PUBLIC  CHARITIES. 

See  Charities. 

PUBLIC  DEPOSITORY. 

Bond  by,  see  Bonds,  1. 

PUBLIC  IMPROVEMENTS. 

Matters  peculiar  to  drains  and  sewers, 
see  Drains  and  Sewers. 

Assessments  for  local  improvements 
upon  the  property  benefited  thereby  are  not 
prohibited  by  constitutional  provisions  that 
taxes  shall  be  uniform  upon  the  same  class 
of  subject  within  the  lerritorial  limits  of  the 
authority  levying  the  tax.  Billings  Sugar 
Co.  V.  Fish,  26:  973,  108  Pac.  566,  40  Mont. 
256. 

PUBLIC  PURPOSE. 

Justifying  exercise  of  right  of  eminent 
domain,  se  Eminent  Domain,  1-4. 
26  L.RJl.{N.S.) 


QUANTUM  MERUIT. 

Right  to  recover  on,  see  Contracts,  1,  2. 

QUARANTINE. 

Quarantine  laws  as  regulation  of  com- 
merce, see  Commerce,  3. 

QUESTION  FOR  JURt. 

Sec  trial. 

QUITCLAIM  DEED. 

Rights  of  grantee  in  quitclaim  deed  to  pro- 
tection agninst  prior  unrecorded 
deed,  see  Vendor  and  Purchaser,  ^ 
4. 

QUO   WARRANTO. 

Quo  warranto  will  not  lie  to  test  the 
right  of  a  claimant  to  an  office  which  has 
no  legal  existence.  State  ex  rel.  Stage  v. 
Mackie,  26:  660,  74  Atl.  759,  82  Conn.  398. 

RAILROAD  COMMISSION. 

Ordering  maintenance  of  station  at  cer- 
tain places  by  carrier,  see  Carriers, 
19. 

Statute  as  to  burden  of  proof  on  appeal 
from  orders  of,  see  Constitutional 
Law,  25. 

Review  by  courts  of  order  of,  see  Courts, 
3,4. 

Sufficiency  of  evidence  to  show  unrea- 
sonableness of  order  of,  see  Evi- 
dence, 48. 
I  Right  of  governor  to  appoint  member  of, 
for  vacancy  occurring  after  expira- 
tion of  governor's  term  of  office, 
see  Officers,  2. 

RAILROADS. 

Liability  for  obstructing  drainage  from 
lot  abutting  on  street,  see  Appeal 
and  Error,  30. 

As  carriers,  see  Carriers. 

Matters  in  common  with  other  corpora- 
tions, see  Cor|)orations. 

Damages  in  condemnation  case,  see 
Damages,  10,  II. 

Consequential  injury  from  construction 
and  operation  of,  see  Eminent  Do- 
main, 6. 

Right  of  private  company  to  condemn 
right  of  way  for  switch  connection, 
with,  see  Eminent  Domain,  1. 

Right  of  electric  light  company  to  con- 
demn land  for  use  of  railroads,  see 
Eminent  Domain,  3. 

Injury  to  employee,  see  Master  and 
Servant. 

Master's  liability  for  negligence  of  serv- 
ants in  o])erating  locomotive  through 
street,  see  Master  and  Servant,  16. 

Injury  to  children  near  railroad  track 
by  fall  of  material  from  car,  see 
Negligence,  2. 

Liability  of  receivers  in  possession  of, 
to  indictment  for  obstructing  cross- 
ing, see  Receivers. 

Negligence  of  railroad  as  question  for 
jury,  see  Trial,  16. 

A  railroad  company  which  removes 
from  its  track  a  child  of  tender  years  which 
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is  at  play  there,  in  order  to  let  an  engine 
and  car  pass,  must,  in  case  the  engine  is  to 
stop  a  short  distance  away  and  return,  eith- 
er place  the  child  in  care  of  some  one  com- 
petent to  take  charge  of  it,  or  take  such 
care  in  the  return  of  the  engine  as  is  re- 
quired from  the  knowledge  of  the  child's 
situation.  Chesapeake  k  O.  R.  Co.  v.  Haw- 
kins, 26:  309,  174  Fed.  607,  98  C.  C.  A.  443. 

RAPB. 

Evidence  in  prosecution  for,  see  Evi- 
dence, 28. 

Sufficiency  of  evidence  to  sustain  convic- 
tion, see  Evidence,  49,  50. 

Instruction  in  prosecution  for,  see  Trial, 
25. 

Corroboration  of  testimony  of  prosecu- 
trix, see  Witnesses,  5. 

RATES. 

Of  gas  company,  see  Gas,  8,  0. 

RATIFICATION. 

Of  act  of  collecting  bank  in  refunding 
money  paid  on  check,  see  Banks,  3. 

REAL  PROPERTY. 

Liability  for  defective  abstract  of  title, 
see  Abstracts. 

Jurisdiction  of  action  affecting  general- 
ly, see  Courts,  1,  2. 

Covenants  and  conditions  as  to,  see 
Covenants  and  Conditions. 

Deeds  of,  see  Deeds. 

Dower,  see  Dower. 

Of  infant,  see  Infants,  10. 

Matters  as  to  landlord  and  tenant,  see 
Landlord  and  Tenant. 

Life  estate  in,  see  Life  Tenants. 

Mortgbge  on,  see  Mortgage. 

Suspension  of  alienation  of,  see  Per- 
petuities. 

Averments  as  to  OMrnership  or  title,  see 
Pleading,  6. 

Records  of  title,  see  Records  and  Re- 
cording Laws. 

Taxation  or,  see  Taxes. 

Trust  in,  see  Trusts. 

Rights,  duties,  and  liabilities  on  trans- 
fer of,  see  Vendor  and  Purchaser. 

Venue  of  action  for  injury  to,  see 
Venue,  2. 

Conversion  into  personalty,  see  Wills, 
10. 

REBATES. 

By  carrier,  see  Carriers,  20. 

REBUTTAL. 

Evidence  in  rebuttal,  see  Evidence,  39, 
40. 

RECEIVERS. 

Criminal  liability  of  corporation  in 
hands  of,  see  Corporations,  4. 

Receivers  in  possession  of  a  railroad 
are  indictable  individually  for  obstructing 
a  highway  crossing  with  its  trains  in  such 
a  manner  as  to  constitute  a  nuisance.  State 
V.  Norfolk  &  S.  R.  Co.  26:  7x0,  67  S.  E.  42, 

—  N.  C. . 

26  l!r.A.(N.S.) 


RECORDS  AND   RECORDING   LAWS. 

Liability  for  defective  search  of,  see 
Abstracts. 

Record  on  appeal,  see  Appeal  and  Error, 
5-10. 

Right  of  holder  of  recorded  deed  who, 
with  knowledge  of  a  prior  unrecord- 
ed one,  satisfied  of  record  a  mort- 
gage thereon  owned  by  him,  see 
Equity,  1. 

Burden   of   establishing  good  faith  of 

Purchase  where  prior  unrecorded 
eed  exists,  see  Evidence,  4. 

Sufficiency  of  evidence  to  show  notice  of 
prior  unrecorded  deed,  see  Evidence. 
44. 

Fraud  in  withholding  title  from  record, 
see  Fraudulent  Conveyances,  1; 
Pleading,  8. 

EfTcct  of  recording  contract  of  condi- 
tional sale,  see  Sale,  3. 

Remedy  of  one  who  fails  to  record  deed, 
against  his  grantor,  who  subse- 
quently conveys  to  innocent  third 
person,  see  Vendor  and  Purchaser, 
1. 

Rights  of  grantee  in  quitclaim  deed  to 
protection  against  prior  unrecorded 
deed,  see  Vendor  and  Purchaser,  2- 
4. 

An  unrecorded  deed  of  real  property  is 
void  as  to  a  subsequent  bona  fide  purchaser. 
Errett  v.  Wheeler,  a6:  816,  123  N.  W.  414,  — 
Minn.  — . 

REFORMATION  OF  INSTRUMENTS. 

Bar  of  suit  for,  see  Limitation  of  Ac- 
tions, 2. 

REGISTRATION. 

See  Records  and  Recording  Laws. 

RELEASE. 

Admissibility  in  evidence  to  show  facts 
as  to  obtaining  of  release,  see  Evi- 
dence, 23,  24. 

Evidence  on  question  of  fraud  in  secur- 
ing, see  Evidence,  34. 

Of  surety,  see  Principal  and  Surety. 

A  release  from  liability  for  personal 
injuries  cannot  be  avoided  by  one  who  did 
not  understand  the  longuage  in  which  it  was 
written,  on  the  ground  that  he  did  not  un- 
derstand it,  where  due  care  was  exercised 
in  the  selection  of  an  interpreter  and  every 
effort  made  fully  to  explain  matters,  while 
he  apparently  comprehended  and  agreed  to 
all  that  was  done.  Blossi  v.  Chicago  k  N. 
W.  R.  Co.  26:  255,  123  N.  W.  360,  —  lows. 


RELEVANCY. 

Of  evidence,  see  Evidence. 

REMAINDERMEN. 

In  general,  see  Life  Tenants. 

REMEDIES. 

Proper  remedy  for  reviewing  judgment 
or  decision,  see  Appeal  and  Error, 
1. 


REMOVAL— SALE. 
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In  case  of  illegal  contract,  see  Con- 
tracts, 10. 

Election  of,  see  Election  of  Kcmedies. 

In  case  of  fraudulent  conveyance,  see 
Fraudulent  Conveyances,  3,  4. 

Of  parties  to  sale,  see  Sale,  4. 

REMOVAIi. 

Of  officer,  see  Officers,  3. 

REMOVAL  OF  CAUSES. 

Right  to  dismiss  case  so  as  to  prevent 
removal,  see  Dismissal  or  Discon- 
tinuance. 

Judgment  of  Federal  court  dismissing 
suit  removed  to  it,  as  bar  to  fur- 
ther prosecution  in  state  court, 
see   Judgment,  4. 

Change  of  venue,  see  Venue,  4. 

The  pendencv  of  an  action  in  a  Fed- 
eral court,  which  has  been  removed  from 
the  state  court,  will  abate  a  subsequent 
suit  in  the  state  court  between  the  Biune 
parties  and  for  the  same  cause  of  action, 
although  in  suth  subsequent  suit  the  dam- 
ages may  be  reduced  below  $2,000.  Louis- 
ville &  N.  R.  Co.  V.  Newman,  a6:  969,  64  S. 
E.  641,  132  Ga.  523.  (Annotated) 

RES  GEST^. 

See  Evidence. 

RESIDENCE. 

Necessity  of  alleging,  in  suit  for  di- 
vorce, see  Pleading,  10. 

RES  JUDICATA. 

See  Judgment,  4-12. 

RESPONDEAT  SUPERIOR. 

See  Master  and  Servant,  16-10. 

RESULTING  TRUSTS. 

See  Trusts,  2. 

RETROSPECTIVE  LAWS. 

As  to  when  laws  are  retrospective,  see 
Statutes,   13-15. 

REVERSIBLE  ERROR. 

See   Appeal  and   Error,  22-36. 

REVERSION. 

See  Deeds. 

REVIEW. 

Of   judgment,   see   Judgment,   14-16. 

ROADS. 

Easement  for,  see  Easements,  1. 
In  general,  see  Highways. 

RULES. 

Rule  of  court  as  to  index  of  transcript 
on  appeal,  see  Appeal  and  Error, 
6. 

SALE. 

Parol   evidence    that    memorandum    of 
sale    was    delivered    on    condition, 
see  Evidence,   16. 
26  L.R.A.(N.S.) 


Sale  as  fraud  on  creditors,  see  Fraud- 
ulent Conveyances. 

Unlawful  sale  of  intoxicating  liquors, 
see  Intoxicating  Liquors,  5-7. 

Of  infant's  land,  see  Judgment,  2. 

Proximate  cause  of  damage  to  pur- 
chaser of  horse,  where  it  is  killed 
by  sanitary  board,  see  Proximate 
Cause,  1. 

Of  timber,  see  Timber. 

Of  land  generally,  see  Vendor  and 
Purchaser. 

Passing:  of  title;  delivery. 

Sufficiency  of  evidence  to  show  good 
faith  in  sale,  where  property  is 
left  in  possession  of  seller,  see  Evi- 
dence, 42. 

1.  A  sale  of  20  tons  of  hay  from  a  lar- 
ger quantity  in  a  mow  is  complete,  so  as  to 
prevent  its  subsequent  attachment  as  the 
property  of  the  seller,  although  there  was 
no  distinguishing  mark  placed  upon  it,  and 
the  portion  sold  is  not  separated  from  the 
portion  retained,  where  it  is  agreed  that  the 
amount  sold  shall  be  taken  to  be  the  10,000 
cubic  feet  lying  nearest  a  specified  wall  of 
the  barn,  extending  from  side  to  side  of  the 
mow.  Barber  v.  Andrews,  a6:  x,  69  Atl.  1, 
29  R.  I.  51.  (Annotated) 

Conditional  sale. 

Parol  evidence  to  vary  conditional  sale, 

see  Evidence,  17. 
Right  of  trustee  in  bankruptcy  to  lien 

acquired  by  assignee  for  creditors 

on  property  conditionally  sold,  see 

Bankruptcy,  5. 

2.  A  conditional  sale  need  not  be  signed 
by  the  vendor,  in  order  to  render  it  valid  as 
against  the  vendee  or  one  purchasing  under 
him,  under  a  statute  declaring  that  such 
sales,  in  order  that  the  reservation  of  title 
may  be  valid  as  against  third  parties,  must 
be  in  writing  and  executed  and  attested  in 
the  same  manner  as  a  chattel  mortgage, 
where  it  does  not  clearly  appear  on  the  face 
of  the  contract  that  both  parties  thereto 
intended  to  sign  it  before  it  should  become 
circctive.  Clarke  Bros.  v.  McNatt,  a6:  585, 
64  S.  E.  795,  132  Ga.  610. 

3.  The  mere  recording  of  a  contract  of 
sale  of  sawmill  timber  which  reserves  title 
in  the  vendor  and  provides  that  the  vendee 
may  sell  the  lumber,  but  that  the  checks 
therefor  must  be  made  payable  to  the  orig- 
inal vendor  does  not  convey  notice  of  such 
conditions  or  impose  on  purchasers  of  the 
lumber  the  duty  of  seeing  that  the  original 
vendor  received  the  proceeds  of  the  sale. 
Clarke  Bros.  v.  McNatt,  26:  585,  64  S.  E. 
795,  132  Ga.  610.  (Annotated) 

Rights  and  remedies  of  parties. 

4.  An  action  for  the  purchase  money 
will  not  lie  where,  before  shipment  of  a 
piece  of  machinery  which  has  been  ordered, 
and  before  it  has  been  seen  by  or  tendered 
or  delivered  to  the  purchaser,  he  notified 
the  seller  that  he  would  not  take  it.  Fair- 
banks, Morse  &  Co.  V.  Heltsley,  26:  248,  122 
S.  W.  198,  —  Ky.  — .  (AnnoUted) 
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SALOONS. 

Sale  of  liquor  in,  generally,  see  Intox- 
icating Liquors. 

SANITY. 

See  Incompetent  Persons. 

SCENIC  RAILWAY. 

Duty  of,  toward  passengers,  see  Carri- 
ers, 6. 

Presumption  of  negligence  from  injury 
to  passenger,  see  Evidence^  5. 

SCHOOL  DISTRICT. 

See  Schools. 

SCHOOLS. 

Statutes  transferring  schoolhouse  and 
lot  to  other  district  as  depriving 
school  district  of  property  without 
due  process  of  law,  see  Constitu- 
tional Law,  10. 

A  school  district  loses  title  to  its 
schoolhouse  and  lot  by  the  cutting  off  from 
it,  and  placing  in  another  district,  the  ter- 
ritory in  which  they  are  located.  Pass 
School  Dist.  V.  Hollywood  City  School  Dist. 
26:  485,  105  Pac.  122,  156  Cal.  416. 

(Annotated) 

SEARCH  AND  SEIZURE. 

As  to  abstract  of  title,  see  Abstracts. 

SELF-DEFENSE. 

Right' to,  of  one  assaulted,  see  Assault, 

SEPARATION. 

See  Divorce. 

SERVANTS. 

See  Master  and  Servant. 

SERVITUDE. 

Notice  of,  see  Notice. 

SET-OFF  AND  COUNTERCLAIM. 

Deducting  benefits  in  condemnation  pro- 
ceeding, see  Damages,  9,  16. 

SEWERS. 

See  Drains  and  Sewers. 

SHEEP. 

Statute  imposing  grazing  fee  on  all 
sheep  entering  state,  see  Commerce, 
1,   2. 

SHELL  FISH. 

Statutes  regulating  the  taking  of,  see 
Constitutional  Law,  11. 

SHIPPING. 

Vessels  as  common  carriers,  see  Car- 
riers. 

SICK  PERSON. 

Duty  of  carrier  to  accept  as  passenger, 
see  Carriers,  1,  3,  11. 

SIGNATURE. 

Of  testator,  see  Wills,  1,  2,  6. 
26  L.R.A.(N.S.) 


SLANDER. 

See  Libel  and  Slander. 

SBIELTERS. 

Limiting  hours  of  labor  in  smelting 
works,  see  Constitutional  Law,  l£ 

SMOKE. 

As  nuisance,  see  Nuisances,  Z,  4. 

SPECIAL  LEGISLATION. 

See  Statutes,  5,  6. 

SPECIAL  TAXATION. 

Assessments  for  public  improfements, 
see  Public  Improvements. 

SPECIFIC  PERFORMANCE. 

Bringing  into  suit  to  compel  convey- 
ance of  real  estate,  by  cross  bill, 
brokers  who  effected  contract,  for 
purpose  of  settling  compensatioo, 
see  Pleading,  13. 

SPEEDY  TRIAL. 

Right  of  accused  to,  see  Appeal  and 
Error,  16;  Criminal  Law,  1. 

SPUR  TRACK. 

Condemnation  of  right  of  way  for,  see 
Eminent  Domain,  4. 

STATE  COURTS. 

Jurisdiction  of,  see  Courts,  0. 

STATE  DEPOSITORY. 

Bond  by,  see  Bonds,  1. 

STATUTE  OF  FRAUDS. 

See   Contracts,   7. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

Unconstitutionality  of  statute  as  to 
third  person  as  defense,  see  Action 
or  Suit,  1,  2. 

As  to  constitutionality  of,  in  general, 
see  Constitutional  Law. 

Review  of,  by  courts,  see  Courts,  3,  4. 

Validity  of  statute  providing  for  drain- 
age of  agricultural  land,  see  Drains 
and  Sewers. 

Exclusiveness  of  statutory  remedy,  see 
Election  of  Remedies,  2,  4;  Name. 
1. 

Right  to  test  validity  of,  by  habeas 
corpus  proceeding,  see  Habeas  Cor- 
pus, 2. 

Who  may  procure  injunction  against 
enforcement  of  unconatitutional 
law,  see  Injunction,  3. 

Validity  of  ordinance,  see  Munlcipil 
Corporations,  6. 

Necessity  and  sufficiency  of  pleading, 
see  Pleading,  I,  2. 

Partial  Invalidity. 

1.  If  a  duly  enacted  statute  contains 
provisions  that  are  invalid  because  in  con- 
flict  \vith    organic    law,   and    such    invalid 
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portions  may  be  severed,  and  the  remainder 
of  the  statute  may  then  be  made  efTective 
for  the  purpose  designed,  and  will  not  cause 
results  not  intended  by  the  legislature,  and 
it  does  not  appear  that  the  statute  would 
not  have  been  enacted  without  the  invalid 
portions,  the  invalid  portions  of  the  act 
should  be  disregarded,  and  the  valid  por- 
tions enforced,  if  it  can  be  done  to  effectuate 
the  legislative  intent.  Harper  v.  Galloway, 
26:  794,  51  So.  226,  —  Fla.  — . 

Entitling. 

2.  The  title  of  an  act  declaring  it 
amendatory  of  an  earlier  act  is  sufficient 
under  a  constitutional  provision  requiring 
the  subject  of  an  act  to  be  expressed  in  its 
title,  if  the  subject-matter  of  the  amend- 
ment is  germane  to  the  subject  of  the 
amended  act,  and  is  fairly  within  the  title 
thereof.  State  v.  Fargo  Bottling  Works  Co. 
26:  872,  124  N.  W.  387,  —  N.  D.  — . 

3.  An  amendatory  act  defining  intoxi- 
cating liquor,  although  including  within 
its  provisions  a  liquor  which  it  is  admitted 
will  not  produce  intoxication  in  any  degree, 
but  which  contains  the  alcoholic  principle, 
is  germane  to  the  general  subject  of  the 
amended  act,  which  purported  to  regtllate 
the  manufacture  and  sale  of  intoxicating 
liquors,  and  within  the  .title,  "An  Act  To 
Prescribe  Penalties  for  the  Unlawful  Man- 
ufacture, Sale,  and  Keeping  for  Sale  of 
Intoxicating  Liquors,  and  To  Regulate  the 
Sale,  Barter,  and  Giving  Away  of  Such  Li- 
quors for  Medical,  Scientific,  and  Mechani- 
cal Purposes."  State  v.  Fargo  Bottling 
Works  Co.  26:  872,  124  N.  W.  387,  —  N.  D. 

Plurality  of  subjects. 

4.  A  statute  does  not  cover  more  than 
one  subject,  in  violation  of  the  Constitution, 
because  it  deals  with  employees  in  under- 
ground mines,  and  also  with  those  in  smelt- 
ing and  reduction  works.  Ex  parte  Mar- 
tin, 26:  242,  106  Pac.  236,  —  Cal.  — . 

Local  or  special  legislation. 

Constitutional    equality    of    protection 
and   privileges,   see   Constitutional 
Law,  5-13. 
6.  A   statute   permitting  building   and 
loan  associations  to  lend  their  funds  upon 
a  premium  secured  by  competitive  bidding, 
in  addition  to  the  legal  rate  of  interest,  does 
not  violate  the  constitutional  provision  for- 
bidding the  passage  of  a  special  law  fixing 
the  rate  of  interest.     Spithover  v.  Jefferson 
Bldg.  A;  Loan  Asso.  26:  X135,  125  S.  W.  766, 
—  Mo.  — .  (Annotated) 

6.  Special  or  local  laws  for  the  protec- 
tion of  game  may  be  enacted,  without  vio- 
lating the  constitutional  provision  that  all 
laws  ''for  the  punishment  of  crime  or  mis- 
demeanor" "shall  be  general  and  of  uniform 
operation  throughout  the  state,"  by  omit- 
ting therefrom  a  provision  for  punishment 
for  violations,  and  providing  therefor  by 
valid  general  laws.  Harper  v.  Galloway, 
26:  794,  61   So.  226,  —  Fla.  — . 

(Annotated) 
26  L.RJ^.(N.S.) 


Construction. 

Meaning  of  words  "brothers  and  sisters" 
in  statute  of  descent,  see  Descent 
and  Distribution. 

Statute  providing  for  appeal  from  com- 
mitment of  person  to  insane  hos- 
pital, see  Incompetent  Persons,  2. 

Statute  as  to  employment  of  children, 
see  Infants,  2,  3. 

Statute  as  to  custody  of  infants,  see 
Infants,  5,  8. 

Statute  regulating  sale  of  medicines 
and  poisons,  C3e  License. 

Statute  requiring  suits  affecting  title 
to  be  brought  in  county  where  land 
is  located,  see  Venue,  3. 

7.  The  plQ.ce  assigned  to  a  statute  in  a 
compilation  cannot  control  the  plain  mean- 
'ing  expressed  by  its  terms.  Tillman  v.  Till- 
man, 26:781,  66  S.  E.  1049,  -—  S.  C.  — . 

8.  When  the  meaning  of  a  statute  is 
doubtful,  so  that  either  of  two  constructions 
may  with  propriety  be  adopted  by  the  court, 
it  is  the  duty  of  the  court  to  adopt  that 
construction  best  calculated  to  protect  the 
public  against  fraud  and  imposition,  even 
though  in  individual  instances  such  con- 
struction may  work  slight  hardship.  Stem 
V.  Fargo,  26:  665,  122  N.  W.  403,  —  N.  D. 

9.  Statutes  are  to  be  construed  in  the 
light  of  and  with  reference  to  the  rules  and 
principles  of  the  common  law  in  force  at 
the  time  of  their  enactment;  and  the  legis- 
lature will  not  be  presumed  to  have  intended 
a  repeal  of  such  common-law  rules,  unless 
the  language  used  clearly  expresses  or  im- 
ports such  an  intention.  State  ex  rel.  Mor- 
ris V.  Sullivan,  26:  514,  00  N.  E.  146,  81 
Ohio  St.  79. 

10.  In  order  to  determine  the  meaning 
of  the  language  of  an  act  of  the  legislature, 
it  is  proper  to  examine  the  course  of  legis- 
lation upon  the  same  general  subject,  and 
to  consider  in  what  connection  and  with 
what  context  it  has  theretofore  been  em- 
ployed. State  ex  rel.  Love  v.  Cosgrave,  26: 
207,  122  N.  W.  885,  85  Neb.  187. 

11.  Any  doubt  as  to  the  meaning  of  pro- 
visions of  the  negotiable  instruments  law 
must  be  solved  by  a  reference  to  the  law 
merchant  as  it  was  theretofore  administered. 
Wettlaufer  v.  Baxter,  26:  804,  125  S.  W. 
741,  —  Ky.  — . 

12.  An  ambiguous  statute  providing  for 
the  reclamation  of  swamp  lands  by  assess- 
ment on  the  property  benefited  will  not  be 
set  ^aside  on  the  ground  that  it  cannot  be 
complied  with,  according  to  its  terms,  in 
such  a  way  as  to  give  persons  specially  as- 
sessed for  benefits  an  opportunity  to  be 
heard  before  the  assessment  is  finally  made, 
if  the  only  construction  of  which  the  stat- 
ute is  susceptible  shows  ample  provision 
for  such  hearing.  Billings  Sugar  Co.  v. 
Fish,  26:  973,  106  Pac.  665,  40  Mont.  256. 

13.  A  statute  permitting  a  second  action 
within  a  certain  time  after  nonsuit  is  ap- 
plicable to  a  case  in  which  the  nonsuit  is 
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entered  after  its  passage,  although  the  ac- 
tion was  besun  prior  thereto.  Mason  y. 
Kansas  City  Belt  R.  Co.  a6:  914,  125  S.  W. 
1128,  —  Mo.  — . 

14.  A  statute  extending  the  right  of  ap- 
peal while  a  motion  for  additional  findings 
of  fact  and  conclusions  of  law  in  a  case  in 
which  judgment  has  been  entered  is  pend- 
ing applies  to  judgments  already  entered, 
where  the  time  for  appealing  from  them  has 
not  expired,  and  another  statute  declares 
all  suits  to  be  pending  until  determined  on 
appeal,  or  until  the  time  for  appeal  has 
passed,  the  only  effect  upon  the  rights  of 
the  successful  party  in  the  judgment  being 
to  extend  the  time  for  appealing,  which 
does  not  affect  any  of  his  couQtitutional  or 
vested  rights.  Boucofski  v.  Jacobsen,  26: 
898,  104  Pac.  117,  —  UUh,  —. 

15.  A  statute  providing  that  no  will 
shall  be  proved  as  a  lost  or  destroyed  will 
unless  it  was  in  existence  at  the  death  of  the 
testator,  or  was  fraudulently  destroyed  in 
his  lifetime,  does  not  make  invalid,  so  as  to 
vest  the  estate  in  the  heir,  a  will  properly 
executed  which  was  destroyed  by  public 
calamity  during  the  testator's  lifetime,  with- 
out his  knowledge,  which,  under  the  stat- 
ute, was  not  sufficient  to  revoke  it,  and, 
therefore,  a  legislative  provision  passed  af- 
ter testator's  death,  permitting  proof  of 
will  so  destroyed,,  may  be  made  applicable 
to  it  without  affecting  the  property  rights 
of  the  heirs.  Re  Patterson,  a6: 654,  102 
Pac.  941,  155  Cal.  626. 

Repeal;  amendment;  revision. 

See  also  supra,  2,  3. 

16.  A  statute  defining  intoxicating  li- 
quors, which  is  complete  in  itself,  contains 
no  reference  to,  and  does  not  purport  to 
amend,  an  act  providing  a  penalty  for  viola- 
tions of  the  prohibitory  laws,  although  by 
implication  affecting  and  modifying  the 
meaning  thereof  somewhat,  is  not  for  that 
reason  repugnant  to  a  constitutional  re- 
quirement that  all  portions  of  an  amended 
statute  which  are  retained  in  a  new  enact- 
ment be  incorporated  and  published  in  the 
amended  act.  State  v.  Fargo  Bottling 
Works  Co.  a6:  872,  124  N.  W.  387,  —  N.  D. 

17.  Statutes  defining  the  rights  and  lia- 
bilities of  sureties  in  written  instruments 
are  applicable  to  sureties  in  negotiable  in- 
struments onlpr  ID  so  far  as  such  statutes  do 
not  conflict  with  the  provisions  of  a  uniform 
negotiable  instrument  law  subsequently 
enacted.  Richards  v.  Market  Exch.  Bank 
Co.  26:  99,  90  N.  E.  1000,  81  Ohio  St.  348. 

18.  A  statute  authorizing  a  municipal 
corporation  to  purchase  and  pay  for  land 
needed  for  its  fire  department,  out  of  its 
general  funds,  is  not  repealed  by  a  subse- 
quent statute  requiring  the  submission  of 
propositions  to  purchase  real  estate  to  the 
electors,  where  the  latter  statute  can  be 
construed  to  apply  only  in  cases  where 
there  is  not  sufiicient  money  in  the  gen- 
eral funds  to  pay  for  the  property,  so 
that  it  will  have  to  be  secured  bv  issu- 
aiice  of  bonds  and  warrants.  Brooks  v. 
20  L.R.A.(N.S.) 


Brooklyn,  26:  425,  124  N.  W.  868,  —  Iowa, 

19.  A  statute  which  is  complete  in  itself 
does  not  contravene  the  constitutional  pro- 
vision that  no  law  shall  be  amended  unless 
the  new  law  contain  the  sections  amended 
which  shall  be  repealed,  because  not  men- 
tioning or  repealing  a  former  statute  with 
which  it  conflicts  in  part,  although  the 
earlier  act  must  yield  to  the  later.  Cram 
V.  Chicago,  B.  &  Q.  R.  Co.  26:  loaa,  122  N. 
W.  31,  84  Neb.  607. 

20.  While  a  special  act  upon  a  subject 
usually  modifies  a  general  act,  still,  if  a 
remedy  provided  by  the  later  act  is  not  in- 
compatible with  the  remedy  provided  by 
the  earlier  and  more  general  law,  both  acts 
may  stand.  State  ex  rel.  Love  v.  Coagrave, 
26:  207,  122  N.  W.  885,  85  Neb.  187. 

21.  Where  power  has  been  granted  by 
the  legislature  to  a  municipal  corporation 
to  enact  ordinances  for  certain  purposes, 
and  the  city  acts  within  the  limits  of  that 
power,  its  action  will  have  the  same  effect, 
within  the  corporate  limits,  on  the  general 
law  of  the  state,  as  if  taken  by  the  legisla- 
ture itself;  and  the  same  principles  will  ap- 
ply in  the  construction  of  such  an  ordinance 
as  if  it  were  a  special  statute  upon  the 
same  subject.  State  ex  rel.  Love  v.  Cos- 
grave,  26:  207,  122  N.  W.  885,  85  Neb.  187. 

STREET  RAILWAYS. 

As  carriers,  see  Carriers. 

As  to  uses  and  dangers  of  electricity, 

see  Electricity. 
Injury    to    employee,   see   Master    and 

Servant. 

STREETS. 

See  Highways. 

STRIKES. 

As  conspiracy,  see  Conspiracy,  4. 

SUBROGATION. 

The  holder  of  a  recorded  deed  to  real 
estate,  who,  with  knowledge  of  a  prior  un- 
recorded deed,  voluntarily  satisfies  of  record 
a  mortgage  thereon  which  hnd  been  assigned 
to  him,  is  not  entitled,  upon  discovery  of 
the  superiority  of  the  title  of  the  holder 
of  the  unrecorded  deed,  to  a  reinstatement 
of  the  mortgage  lien,  under  the  equitable 
theory  of  subrogation,  where  the  mortga^ 
was  not  satisfied  by  him  to  protect  any 
right  jeopardized  by  its  presence  on  the 
record.  Errett  v.  Wheeler,  26:  816,  123  X. 
W.  414,  —  Minn.  — ,  (Annotated) 

SUCCESSION  TAX. 

SeeTuDBS^T. 

SUIT. 

See  Aetion  or  Suit. 

SUNDAY. 

Deducting  Sunday  in  estimating  time 
for  transportation  of  live  stock, 
under  statute  providing  penalty  for 
delay,  see  Carriers,  18. 
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SUPPORT. 

Of  children,  see  Infants,  4. 

SURETIES. 

In  genera],  see  Principal  and  Surety. 

SURETY  COMPANY. 

See  Principal  and  Surely* 

SUSPENSION. 

Of  power  of  alienation,  see  Perpetuities. 

SWITCH. 

Condemnation  of  right  of  way  for 
switch  connection,  see  Eminent 
Domain,  I. 

Negligence  of  master  as  to,  see  Master 
and  Servant,  7y  8. 

TAX  COLLECTOR. 

Right  to  raise  salary  during  term  of  of- 
fice, see  Officers,  4. 

TAXES. 

Provision  for,  as  exercise  of  police  pow- 
er, see  Constitutional  Law,  27. 

Equitable  assignment  of  tax  purchaser's 
lien  for  taxes,  where  deed  is  set 
aside,  see  Equity,  2.  •  i 

Purchase  by  tenant  at  tax  sale  as  re- 
pudiation of  relation  of  landlord 
and  tenant,  see  Landlord  and  Ten- 
ant, I. 

Redemption  by  remainderman,  see  Life 
Tenants. 

Right  of  tax  purchaser  of  mortgaged 
real  estate  to  set  up  statute  of 
limitations  against  action  to  fore- 
close mortgage,  where  action 
against  mortgagor  is  not  barred,  see 
Limitation  of  Actions,  8. 

License  tax  on  sale  of  liquor,  see  In- 
toxicating Liquors,  3,  4. 

What  taxable. 

1.  The  average  daily  balance  of  the 
money  realized  in  a  business  carried  on  in  a 
state  by  a  foreign  corporation,  and  deposited 
daily  in  a  local  bank  for  transmission,  is 
subject  to  local  taxation.  New  England 
Mut.  L.  Ins.  Co.  V.  Board  of  Assessors,  26: 
1120,  47  So.  27.  121  La.  1067. 

(Annotated) 
Exemptions. 

2.  That  the  benefits  of  a  home  used  ex- 
clusively for  charitable  purposes  are  con- 
fined to  Free  Masons,  their  wives,  widows, 
and  children,  does  not  deprive  it  of  the  right 
to  exemption  from  taxation  under  a  consti- 
tutional provision  that  "all  property  used 
exclusively"  for  "benevolent  and  charitable 
))urposes"  shall  be  exempt  from  taxation. 
Kansas  Masonic  Home  v.  Board  of  Commis- 
sioners, a6:  70a,  106  Pac.  1082,  81  Kan.  859. 

8.  A  constitutional  provision  that  "in- 
stitutions for  the  benefit  of  the  insane, 
blind,  deaf,  and  dumb,  and  such  other  be- 
nevolent institutions  as  the  public  good  may 
require,  shall  be  fostered  and  supported  by 
the  state,"  does  not  exclude,  from  the  l)ene- 
flts  of  a  constitutional  exemption  from  taxa- 
tion of  all  property  used  exclusively  for 
20  L.R.A.(N.S.) 


benevolent  and  charitable  purposes,  all  in- 
stitutions used  for  charitable  purposes  ex- 
cept such  as  are  under  the  supervision  of 
the  state.  Kansas  Masonic  Home  v.  Board 
of  Commissioners,  a6:  70a,  106  Pac.  1082,  81 
Kan.  859. 

4.  Real  estate  owned  and  occupied  by  a 
chapter  of  the  Daughters  of  the  American 
Revolution  chartered  "for  the  purpose  of 
perpetuating  the  memory  of  the  men  and 
women  who  achieved  American  independ- 
ence, of  acquiring  and  protecting  historic 
spots,  encouraging  historical  research  and 
the  publication  of  its  results,  preserving 
documents  and  relics  and  individual  records 
of  Revoluntionary  soldiers  and  patriots,  and 
promoting  the  celebration  of  patriotic  anni- 
versaries, or  cherishing,  maintaining,  and 
extending  the  institutions  of  American  free- 
dom, and  fostering  true  patriotism  and 
love  of  country,''  and  which  has,  in  addition 
to  its  chartered  purposes,  aided  in  the  relief 
of  the  destitute,  made  gifts  to  public  schools, 
assisted  in  the  establishment  of  a  public  li- 
brary and  in  the  maintenance  of  a  boys'  club 
for  industrial  work,  and  a  sewing  class  for 
girls, — is  within  a  statute  exempting  from 
taxation  the  property  of  literary,  benevo- 
lent, charitable,  and  scientific  institutions. 
Molly  Varnum  Chapter,  D.  A.  R.  v.  Lowell, 
a6:  707,  90  N.  £.  893,  204  Mass.  487. 

(Annotated) 

6.  Under  a  constitutional  provision  that 
"all  property  used  exclusively"  for  "benevo- 
lent and  charitable  purposes"  shall  be  ex- 
empt from  taxation,  the  legislature  cannot 
limit  the  area  or  value  of  the  property 
which  may  be  exempted  by  any  benevolent 
association.  Kansas  Masonic  Home  v. 
Board  of  Commissioners,  a6:  702,  106  Pac. 
1082,  81  Kan.  859. 

Assessment;  correction. 

Relief  to  one  seeking  reduction  as  limit- 
ed by  pleading,  see  Pleading,  4. 

6.  An  alternative  demand  for  reduction 
of  a  tax  assessment  may  be  cumulated  with- 
a   demand   for  cancelation.     New   England 
Mut.  L.  Ins.  Co.  V.  Board  of  Assessors,  a6: 
1x20,  47  So.  27,  121  La.  1067. 

Succession  tax. 

7.  A  devise  for  charitable  purposes  to. 
a  Masonic  lodge  which  is  not  organized  for 
pecuniary  profit,  but  which  devotes  its 
funds,  after  paying  the  lodge  expenses,  to 
the  relief  of  its  needy  members  and  their 
families,  is  not  subject  to  an  inheritance 
tax  where,  by  statute,  property  devised  to 
charitable  institutions  is  exempt.  Re  Wil- 
son, a6:  696,  124  N.  W.  316,  —  Iowa,  —. 

(Annotated) 
TELEGRAPHS. 

Damages  for  right  of  way  for  telegraph 

line,  see  Damages,  8. 
Damages     for     consequential     injuries 
from  condemnation  of  right  of  way 
for,  see  Damages,  2,  12-14;   Trial, 
26. 
As  to  uses  and  dangers  of  electricity,  see 
Electricity. 
Liability  of  telep^raph  company  to  em- 
ployee, see  Master  and  Servant. 
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TELEPHONES— TRESPASS. 


TEMSPHONES. 

Damages  to  abutting  owner  from  con- 
struction of  line  in  highway,  see 
Damages,  2,  12-14;  Eminent  Do- 
main, 5;  Trial,  26. 

Evidence  on  question  of  damages  upon 
condemnation  of  right  of  way  for, 
see  Evidence,  36. 

Liability  of  telephone  company  to  em- 
ployee, see  Master  and  Servant. 

As  to  uses  and  dangers  of  electricity, 
see  Electricity. 

TENANTS. 

In  general,  see  Landlord  and  Tenant. 

TERRITORIAL  LIMITATIONS. 

As  to  jurisdiction,  see  Courts. 

TETANUS. 

Administration  of  anti-tetanus  seriun 
as  caues  of  death  of  insured,  see 
Insurance,  8. 

THEATERS. 

Prohibiting  employment  of  children  in, 
see  Infants,  1-3. 

TIMBER. 

Record  of  contract  of  conditional  sale 
of,  as  notice,  see  Sale,  3. 

A  contract  of  sale  standing  timber 
Which  is  to  be  severed  and  converted  into 
personalty  before  title  is  to  pass  to  the  pur- 
chaser is  an  executory  sale  of  personalty, 
and  not  of  an  interest  in  land.  Clarke  Bros. 
V.  McNatt,  26:  585,  64  S.  E.  706, 132  Ga.  610. 

TIME. 

For  appeal,  see  Appeal  and  Error,  4. 

For  filing  proofs  of  loss,  see  Insurance, 
6,  7. 

For  suit  on  insurance  policy,  see  Insur- 
ance, 0. 

For  attacking  fraudulent  judgment, 
see  Judgment,  16. 

For  motion  to  reconsider  order  deny- 
ing alimony,  see  Motions  and  Or- 
ders. 

To  move  for  a  new  trial,  see  New  Trial, 
3. 

TITLE. 

Liability  for  defective  abstract  of,  see 

Abstracts. 
Sufficiency   of,   to   maintain   ejectment, 

see  Ejectment. 
Record  of,  see  Records  and  Recording 

Laws. 
To   personal   property,   passing  of,  see 

Sale,  1. 
Of  statute,  see  Statutes,  2,  3. 
Of  trustee,  see  Trusts,  3. 

TORTS. 

Conspiracy  to  commit,  see  Conspiracy. 
Master's   liability  for,  see  Master  and 

Servant,  16-19. 
Municipal  liability   for,   see   Municipal 

Corporations. 
Matters  as  to  negligence,  generally,  see 

Negligence. 
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A  tort  feasor  is  answerable  for  all 
the  consequences  that  in  the  natural  course 
of  events  flow  from  his  unlawful  acts,  al- 
though those  results  are  brought  about  by 
the  intervening  agency  of  others,  provided 
the  intervening  agents  were  set  in  motion  by 
the  primary  wrongdoer,  or  their  acts  were 
the  natural  consequences  of  his  original  act. 
Hilligas  V.  Kuns,  26:  284,  124  N.  W.  025,  — 
Neb.  — . 

TOWN  HALL. 

Validity  of  election  on  proposition  to 
build,  see  Elections. 

TOWNS. 

Authority  of,  to  construct  opera  house 
or  assembly  hall,  see  Municipal 
Corporations,  5. 

TRADE. 

Validity  of  agreement  in  restraint  of, 
see  Contracts,  8,  9;  Monopoly  and 
Combinations,  2. 

TRADENAMES. 

Grant  of  relief  not  asked  for,  to  one 
charged  with  unfair  competition, 
see  Pleading,  3. 

1.  One  to  whose  tradename  the  name  of 
the  city  in  which  he  transacts  his  business 
has  been  added  cannot  be  charged  with  dis- 
honesty in  adopting  such  name,  where  the 
addition  was  made  by  the  public  and  he 
merely  acquiesced  therein.  Dyment  v.  Lewis, 
26:  73,  123  N.  W.  244,  —  Iowa,  — . 

2.  The  name  "Sioux  City  Robe  &  Tan- 
ning Company"  which  is  conducted  in  the 
city  named,  under  which  a  business  has  been 
built  up  at  great  cost  in  advertising,  labor, 
and  sagacity,  may  be  protected  from  adop- 
tion by  a  rival  who  desires  the  benefit  of 
the  good  will  belonging  to  it,  under  the  law 
forbidding  unfair  competition  in  trade.  Dy- 
ment V.  Lewis,  26:  73,  123  N.  W.  244,  -^ 
Iowa,  — . 

3.  Although  the  name  of  a  city  in  which 
goods  are  manufactured  cannot  be  used  as. a 
trademark,  one  to  whose  tradename  which, 
if  used  alone,  would  have  sufficient  original- 
ity to  be  entitled  to  protection,  the  name 
of  the  city  has  been  connected  by  the  pub- 
lic so  as  to  form  a  complete  whole,  until, 
through  advertising  and  long  application,  a 
business  has  been  established  under  it,  may 
be  protected  in  the  use  of  such  name,  \iiider 
the  law  forbidding  unfair  competition  in 
trade.  Dyment  v.  Lewis,  a6:  73,  123  N.  W. 
244,  —  Iowa,  — .  (Annotated) 

TRANSCRIPT. 

Rule  requiring  index  to  form  first  page 
of,  see  Appeal  and  Error,  5. 

TRESPx\SS. 

Applicability  of  statute  of  limitatiou 
governing  action  for  trespass  to  ac- 
tions for  damages  to  real  property, 
see  Limitation  of  Actions,  6. 


TRESPASSER;  TRIAL. 
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TRKSPASSER. 

On  railroad  track,  duty  as  to,  see  Rail- 
roada;  Trial,  16. 

TRIAIi. 

Right  to  assign  as  error  refusal  to  make 
additional  findings  of  fact,  see  Ap- 
peal and  Error,  7. 

Review  of  verdict  on  appeal,  see  Appeal 
and  Error,  21. 

Sufficiency  of  evidence  to  sustain  find- 
ings, see  Evidence,  45,  46. 

New  trial,  see  New  Trial. 

Place  of,  see  Venue. 

As  to  witnesses  on,  see  Witnesses. 

Stater.ieiits  and  arg:unients  of  counsel. 

1.  Counsel  should  refrain  from  all  allu- 
sions, at  the  trial,  tending  to  call  attention 
to  the  fact  that  accused  has  failed  to  take 
the  stand.  Skidmore  v.  State,  26:  466,  123 
S.  W.  1129,  -—  Tex.  Crim.  Rep.  — . 

Questions  of  law  and  fact. 

Notice  to  lineman  of  defective  insula- 
tion, see  Electricity. 

Contributory  negligence  of  person  step- 
ping into  well,  see  Elevators,  2. 

Sufficiency  of  evidence  to  go  to  jtiry  in 
case  of  injury  to  passenger,  see 
Evidence,  6. 

Proper  throw  necessary  for  split  switch, 
as  engineering  question,  see  Master 
and  Servant,  8. 

Negligence  of  hunter  in  shooting  com- 
panion as  question  for  jury,  see 
Negligence,  1. 

Question  whether  gas  factory  is  nui- 
sance, see  Nuisances,  1. 

2.  Whether  the  proximate  cause  of  in- 
juries received  by  a  coal  heaver  who,  while 
engaged  in  unloading  the  hold  of  defend- 
ant's boat,  was  knocked  down  by  a  coal 
bucket  operated  by  a  crane  which  had  ac- 
quired "too  much  swing,*'  and  was  injured 
by  the  bucket  dropping  upon  him,  which 
was  done  at  the  signal  of  the  hatch  tender, 
without  any  warning  to  plaintifif  as  his  duty 
and  custom  required,  for  the  purpose  of 
stopping  the  swing  of  the  bucket, — ^was  the 
dropping  of  the  bucket  or  the  previous 
swinging  thereof,  is  for  the  jury,  where  the 
testimony  is  not  clear  as  to  whether  the 
hatch  tender  saw  the  plaintifif  when  the 
bucket  was  swinging,  and  the  plaintiff  tes- 
tified that  he  could  have  been  seen  by  the 
tender,  lying  on  the  coal  after  being  first 
struck,  had  he  looked.  Anderson  v.  Pitts- 
burg Coal  Co.  a6:  624,  122  N.  W.  794,  108 
Minn.  455. 

3.  The  necessity  of  assuming  the  risk 
incident  to  an  attempt  to  pass  over  a  known 
defect  in  a  highway  is  for  the  jury,  where 
the  evidence  leaves  it  uncertain  whether  there 
was  a  safe  and  available  way,  either  by  a 
public  road  or  over  adjacent  private  prop- 
erty. Shriver  v.  Marion  County  Ct.  26:  377, 
66  S.  E.  1062,  —  W.  Va.  — . 

4.  Whether  defendant  in  a  suit  for  ma- 
licious prosecution,  in  making  a  complaint 
charging  another  with  crime  had,  under  all 
the  circumstances  of  the  case,  probable 
cauee  for  believing  that  accused  had  com- 
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m  it  ted  the  offense,  so  as  to  justify  his  act, 
is  a  question  for  the  jury.  Smith  v.  Clark, 
26:  953,  106  Pa.  653,  —  Utah,  — . 

5.  Whether  or  not  the  adding,  after 
execution  and  without  the  consent  of  the 
maker,  of  the  clause  "additional  security,  a 
wagon  and  two  mules,"  to  the  corner  of  a 
note  in  the  same  amount,  by  the  same  mak- 
er, and  to  the  same  payee  as  a  prior  note 
secured  by  a  contemporaneous  chattel  mort- 
gage on  a  wagon  and  two  mules,  amounted 
to  a  material  alteration  as  tending  to  evi- 
dence the  fact  that  the  subsequent  note  was 
made  in  lieu  of  the  former  and  was  intended 
to  be  secured  by  the  mortgage,  is  for  the 
jury,  since,  if  the  addition  was  made  after 
delivery,  with  the  fraudulent  intent  of  in- 
corporating the  provision  in  the  note,  which 
would  cause  it  to  be  secured  by  the  mort- 
gage, such  addition  would  constitute  a  ma- 
terial alteration,  while,  if  such  notation  was 
merely  placed  on  the  note  as  a  memorandum 
for  reference,  it  would  not  affect  the  note, 
and  therefore  would  not  be  a  material  alter- 
ation. Farmers'  Nat.  'Bank  v.  McCall,  26: 
2x7,  106  Pac.  866,  —  Okla.  — . 

6.  That  a  note  which  is  in  the  same 
amount,  by  the  same  maker,  and  to  the 
same  payee  as  an  earlier  note,  may  be  se- 
cured by  a  chattel  mortgage  executed  con- 
temporaneously with  such  earlier  note,  it 
must  appear  that  it  was  agreed  by  the  par- 
ties at  the  time  of  the  execution  of  the  sec- 
ond note  that  it  should  take  the  place  of 
the  first  and  be  secured  by  the  chattel  mort- 
gage, and  where  the  evidence  is  such  that 
reasonable  minds  might  disagree  as  to 
whether  or  not  the  second  was  in  lieu  of  the 
other,  and  was  intended  to  be  so  secured,  the 
question  is  for  the  jury.  Farmers'  Nat. 
Bank  v.  McCall,  26:  217,  106  Pao.  866,  — 
Okla.  — . 

7.  In  a  prosecution  for  murder  based  on 
the  killing  by  one  convict  of  another  while 
the  latter  was,  at  the  command  of  a  warden, 
assisting  him  in  inflicting  illegal  corporal 
punishment  upon  the  former  convict,  it  is 
for  the  jury  to  say  with  what  intent  such 
assistance  was  rendered,  and  whether  the  as- 
sailing convict  was  an  abetter  of  the  war- 
den, since,  if  he  were,  it  would  reduce  the 
killing  to  voluntary  manslaughter  should 
it  also  be  found  that  it  was  the  result  of  a 
sudden  and  irresistible  impulse  of  passion 
caused  by  the  assault.  Westbrook  v.  State, 
26:  591,  66  S.  E.  788,  133  Ga.  578. 

8.  Where  a  libelous  communication  is 
alleged  to  be  privileged  the  court  must  deter- 
mine the  question  of  privilege  in  the  first 
instance.  Holmes  v.  Royal  Fraternal  Union, 
26:  1080,  121  S.  W.  100,  222  Mo.  556. 

9.  The  jury  must  decide  whether  or  not 
a  railroad  company  is  guilty  of  negligence 
in  maintaining  a  derailing  device  in  a  switch 
track  connecting  with  its  main  track,  so 
that  it  can  be  closed  by  anyone,  and  cars 
on  the  switch  run  out  on  to  the  main  track, 
where  they  can  come  into  collision  with  a 
passenger  train.  Barker  v.  Chicago,  P.  & 
St.  L.  R.  Co.  26:  1058,  90  N.  E.  1057,  243  111. 
482. 
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10.  Whether  a  teamster  who  was  injured 
by  the  tipping  over  of  his  wagon  while  at- 
tempting to  drive  around  a  dangerous  mud 
hole  in  a  highway  used  ordinary  care  in  so 
doing  is  for  the  jury,  where  it  appears  that 
he  had  full  knowledge  of  the  condition  of 
the  defect  and  of  the  size  and  character  of 
his  wagon,  that  he  was  an  experienced  team- 
ster, and  that  he  had  previously  driven 
around  the  mud  hole  without  injury,  al- 
though in  attempting  the  difficult  feat  he 
did  not  get  off  the  wagon.  Shriver  v.  Mar- 
ion Ck)unty  Ct.  a6:  377,  66  S.  E.  1062,  —  W. 
Va. —. 

11.  The  question  of  the  negligence  of  a 
master  in  using  an  old  and  spliced  harness, 
the  leather  in  which  was  dead,  so  as  to  ren- 
der him  liable  for  an  injury  to  his  servant 
through  the  breaking  of  the  harness,  is  for 
the  jury.  Murphy  v.  O'Neil,  26:  146,  90  N. 
£.  406,  204  Mass.  42. 

12.  The  question  of  the  negligence  of,  or 
assumption  of  risk  by,  a  servant  who  used 
a  harness  composed  of  leatlier  of  which  the 
life  had  departed  because  of  age,  but  which 
looked  good  on  the  surface,  is  for  the  jury. 
Murphy  v.  O'Neil,  26:  146,  90  N.  E.  406,  204 
Mass.  42, 

13.  The  jury  must  determine  whether  or 
not  a  lineman  of  a  telephone  company  was 
negligent  in  attempting  to  ascend  the  pole 
between  wires  carrying  heavy  currents, 
rather  than  go  outside  the  wires,  over  the 
ends  of  the  cross-arms,  where  he  had  no 
knowledge  that  the  insulation  on  the  wires 
was  defective.  Miner  v.  Franklin  County 
Teleph.  Co.  26:  1x95,  76  Atl.  653,  —  Vt.  ~. 

14.  The  jury  must  say  whether  or  not  the 
negligence  of  a  member  of  a  hunting  party 
who,  in  violation  of  the  understanding  be- 
tween them  as  to  the  stations  which  they 
should  take,  attempts  to  approach  the  sta- 
tion of  one  of  them  through  bushes  which 
conceal  him,  is  a  contributory  cause  to  his 
injury,  which  will  prevent  his  holding  the 
latter  liable  for  shooting  him  under  the 
mistaken  belief  that  the  movement  of  the 
bushes  is  caused  by  game.  Rudd  v.  Byrnes, 
26:  134,  106  Pac.  967,  156  Cal.  636. 

16.  The  question  of  the  negligence  of  a 
carrier  in  separating  the  pens  for  susceptible 
cattle  from  those  infected  with  Texas  fever 
ticks,  by  a  dead  alley  10  feet  wide,  without 
maintaining  a  tight  partition  between  them, 
is  for  the  jury,  where  there  is  evidence  tend- 
ing to  show  that  the  tick  might  travel 
across  this  space.  Baltimore  &  O.  R.  Co.  v. 
Dever,  26:  712,  76  Atl.  352,  —  Md.  — . 

16.  Whether  or  not  a  prudent  man  who 
removes  from  a  railroad  track  a  child  play- 
ing there,  to  let  an  engine  pass  which  is  im- 
mediately to  return,  would  take  some  means 
to  ascertain  that  the  child  did  not  return  to 
a  position  of  danger  before  the  engine  again 
reached  the  place,  so  as  to  cast  that  ciuty 
upon  railroad  employees  in  charge  of  an  en- 
gine under  similar  circumstances,  is  a  ques- 
tion for  the  jury.  Chesapeake  &  O.  R.  Co. 
v.  Hawkins,  26:  309,  174  Fed.  697,  98  C  C.  A. 
443. 
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I  17.  Whether  or  not  a  right  of  action  for 
an  alleged  breach  of  contract  to  purchase 
certain  stock  has  been  abandoned  as  to  an 
undisclosed  principal,  and  an  election  made 
to  hold  the  agent  only,  ia  for  the  jury, 
where  it  appears  that  the  sale  was  made  to 
the  agent  as  principal:  that,  shortly  after, 
the  agent  informed  the  plaintiffs  that  he 
represented  another,  which  fact  was  denied 
by  the  alleged  principal;  that  subsequently 
the  plaintiffs  received  other  stock  from  the 
agent  to  be  sold  and  applied  to  his  account, 
which  was  done;  that  thereafter  th^  filed 
a  complaint  against  the  agent;  a.nd  that  no 
'demand  was  made  or  acticm  commenced 
against  the  principal  until  twelve  months 
after  they  were  informed  that  he  was  the 
real  principal,  and  it  does  not  appear  that 
the  principal  assumed  any  new  responsibili- 
ty because  of  his  belief  that  plaintiffs  had 
elected  to  hold  the  agent,  as  such  evidence 
does  not  conclusively  show  that  plaintiffs 
had  elected  to  hold  the  agent,  or  that  they 
had  abandoned  the  right  of  action  against 
the  principal.  Gay  v.  Uren,  26:  74a,  123 
N.  W.  295.  —  Minn.  — . 

18.  In  case  a  member  of  a  mutual  beneiit 
society  has  been  absent  and  imheard  from 
for  more  than  seven  years,  the  question 
whether  or  not  his  death  occurred  before 
tne  beneficiary  of  his  certificate  ceased  to 
pay  his  dues  is  for  the  jury.  Butler  v.  Su- 
preme Court,  I.  O.  F.  26:  293,  101  Pac.  48i, 
53  Wash.  118.  "(Annotated) 

19.  The  court  may  rule  that  a  caretaker 
was  acting  for  his  employer  when  he  cast 
off  the  moorings  of  a  vessel  lying  at  the 
wharf,  where  lie  stated  at  the  time  that 
he  was  so  acting,  and  there  is  no  evidenco 
to  the  contrary,  notwithstanding  it  also  ap- 
pears that,  when  he  informed  the  owner  of 
the  vessel  that  the  property  owner  did  not 
allow  boats  to  tie  up  at  the  wharf,  the  ves- 
se  owner  swore  at  him,  called  him  an  op- 
probrious name,  and  threatened  him.  Ploof 
V.  Putnam,  26:  251,  76  Atl.  277,  —  Vt.  — , 

Taking  case  from  Jory. 

Review  of  act  of  trial  court  in  overrul- 
ing motion  for  directed  verdict,  see 
Appeal  and  Error,  9. 

Review  of  refusal  to  direct  verdict,  see 
Appeal  and  Error,  14. 

Waiver  of  right  to  have  verdict  returned 
by  jury  by  verbal  motions  for  per- 
emptory instructions,  see  Jury. 

Right  of  plaintiff  suffering  nonsuit  to 
begin  another  action  for  same 
cause,  see  Judgment,  6,  7. 

Applicability  to  pending  actions  of  stat- 
ute forbidding  second  action  after 
nonsuit,  see  Stetutes,  13. 

20.  An  action  for  personal  injuries 
caused  by  a  defect  in  a  highway  should,  up- 
on proper  demand,  be  taken  from  the  jury, 
where  it  clearly  appears  that  the  plaintiff 
was  guilty  of  contributory  negligence.  Shri- 
ver V.  Marion  County  Ct.  26:  377,  66  S.  E. 
10C2,  —  W.  Va.  — . 

21.  If  one  suing  a  carrier  in  tort  for  re- 
fusing to  accept  him  as  a  passenger  pots  in 
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eTidencc  as  part  of  his  case  facts  showing 
a  justification  for  the  refusal,  a  verdict 
should  be  directed  for  defendant,  although 
the  burden  of  proving  justification  in  such 
cases  is  upon  it.  Connors  v.  Cunard  Steam- 
ship Go.  a6:  171,  90  N.  £.  601,  204  Mass. 
310. 

22.  The  direction  of  a  verdict  for  de- 
fendant in  an  action  by  an  heir  to  recover 
her  distributive  share  of  an  estate  is  erro- 
neous, where,  if  the  evidence  introduced  by 
plaintiff  should  be  taken  as  true,  she  had 
not  received  her  distributive  share  of  the 
estate,  as  shown  by  the  uncontroverted  evi- 
dence, after  deducting  from  that  distributive 
share  the  value  of  an  advancement  estimat- 
ed as  of  the  time  of  the  conveyance,  proved 
to  have  been  made  to  her  by  the  owner  of 
the  estate  during  his  lifetime.  Ireland  v. 
Dyer,  26:  1050,  67  S.  E.  195,  133  Ga.  851. 

23.  A  demurrer  to  the  evidence  will  be 
sustained  in  an  action  brought  to  recover 
damages  for  the  alleged  publication  of  a 
libel,  where  no  substantial  evidence  is  pro- 
duced of  actual  or  express  malice,  and  the 
publication  is  qualifiedly  privileged.  Holmes 
v.  Royal  Fraternal  Union,  a6:  1080,  121  8. 
W.  100,  222  Mo.  556. 

Instructions. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  30-35. 

24.  An  instruction  in  an  action  against 
a  railroad  company  for  injuries  to  a  pas- 
senger caused  by  his  being  struck,  while 
standing  on  a  car  step,  by  an  express  truck 
alleged  to  have  been  negligently  left  in 
dangerous  proximity  to  the  track,  to  the 
etfect  that  the  defendant  contends  that  the 
injury  happened  because  another  passenger 
stopped  upon  the  second  step  of  the  car,  so 
that  plaintifif,  who  was  behind  him,  could 
not  get  upon  the  car  platform,  and  that 
defendant  would  not  be  liable  if  the  acci- 
dent was  the  result  of  such  obstruction, — is 
properly  rejected  as  likely  t^  confuse  and 
mislead  the  jury,  where  it  cannot  be  said 
what  specific  legal  proposition  was  intended 
to  be  presented  thereby.  Irvin  v.  Missouri 
P.  R.  Co.  26:  739,  106  Pac.  1003,  81  Kan. 
649. 

25.  In  a  prosecution  for  rape,  an  in- 
struction that,  if  tne  complainant  told  her 
husband  of  the  alleged  attempt  to  ravish 
her,  at  the  earliest  opportunity,  then  such 
complaint  would  constitute  a  corroborating 
circumstance,  is  erroneous  as  invading  the 
province  of  the  jury,  since  they  should  be 
permitted  to  give  it  such  weight  in  that  re- 
gard as  to  them  may  seem  proper.  Hen- 
derson v.  State,  a6:  Z149,  123  N.  W.  459, 
85  Neb.  444. 

26.  An  instruction  that  the  jury  in  an 
action  to  condemn  a  portion  of  a  highway 
for  a  telephone  and  telegraph  line  right  of 
way  may  consider,  as  a  part  of  the  damages 
to  which  an  abutting  property  owner  is 
entitled,  such  damages  to  trees  as  would 
naturally  result  in  the  course  of  time  to 
them  by  the  construction,  maintenance,  and 
operation  of  such  line,  is  erroneous  as  di- 
20  L,R.A.(N.S.) 


recting  the  attention  of  the  jury  to  a  fu- 
ture contingency,  and  not  to  the  damage  at 
the  time  of  trial.  Tri-State  Teleph.  &  Teleg. 
Co.  V.  CosgrifT,  26:  1171,  124  N.  W.  75,  — 
N.  D.  — . 

27.  An  instruction  in  an  action  on  a 
benefit  certificate,  that  a  presumption  of 
death  arose  after  seven  years  if  the  jury 
should  find  from  the  evidence  that  on  July 
17,  1901,  the  insured  left  his  home  and  fam- 
ily, had  never  returned,  and  no  tidings  from 
him  had  been  received,  is  not  erroneous  as 
omitting  the  necessary  elements  that  he  led 
a  good  life,  was  prosperous,  happy,  and 
contented,  and  that  there  was  no  good  rea- 
son why  he  should  not  have  returned  sea- 
sonably if  he  were  alive,  when  taken  in  con-  . 
nection  with  the  further  charge  that  in  de- 
termining whether  the  insured  was  dead, 
and  if  so  when  and  where  death  occurred, 
they  should  consider  the  facts  surround- 
ing his  alleged  disappearance,  any  possible 
motive  of  leaving  home  and  not  returning, 
his  attachment  to  his  family,  his  business 
prospects,  his  health,  his  mental  condition, 
and  such  other  facts  and  circumstances  as 
were  disclosed  by  the  evidence.  Behlmer  v. 
Grand  Lodge,  A.  O.  U.  W.  26:  305,  123  N. 
W.  1071,  —  Minn.  —  . 

TROVER. 

Damages  in  case  of  conversion  by  car- 
rier, see  Damages,  6. 

A  sales  agent  who  delivers  property 
to  a  vendee  subject  to  the  approval  of  the 
sale  by  his  principal,  with  the  understand- 
ing that  it  is  to  be  returned  to  him  in  case 
the  contract  is  disproved,  has  such  an  in- 
terest in  it  that  he  may  maintain  an  action 
for  conversion  in  case  the  purchaser  refuses 
to  return  it  to  him  upon  disapproval  of 
the  sale.  Gunzburger  v.  Rosenthal,  26:  840, 
75  Atl.  418,  226  Pa.  300.         (Annotated) 

TRUST  DEED. 

See  Mortgage. 

TRUSTEES. 

Of  corporation,  see  Corporations,  5. 
In  general,  see  Trust,  3,  4. 

TRUST  FUND. 

Assets  of  insolvent  corporation  as,  see 
Election  of  Remedies,  4. 

TRUSTS. 

For  charity,  see  Charities. 

Doctrine  that  corporate  assets  are  a 
trust  fund,  see  Corporations,  6. 

As  to  life  estate,  see  Life  Tenants. 

Suspension  of  alienation,  see  Perpetui- 
ties. 

1.  A  valid  trust  as  to  personalty  must 
fall  with  an  illegal  trust  as  to  realty, 
where  the  two  are  so  connected  by  the  will 
creating  them  as  to  constitute  one  general 
scheme,  which  would  necessarily  fail  if  the 
one  were  retained  and  the  other  rejected. 
Re  Rong,  26:  825,  123  N.  W.  471,  —  Minn. 
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Resulting. 

Evidence  as  to  intent  in  placing  title 
to  real  estate  in  wife's  name,  see 
Evidence,  18*,  39. 

2.  No  presumption  of  a  gift  or  advance- 
ment arises  where  a  wife  furnishes  the  pur- 
chase money  for  real  estate  and  the  title 
is  taken  in  the  name  of  the  husband,  but 
in  such  case  a  resulting  trust  arises  in  her 
favor,  which  will  be  enforced  in  equity. 
Wright  V.  Wright,  26:  i6i,  89  N.  E.  789, 
242  111.  71.  (Annotated) 

Title  of  trustee. 

As  to  trustees  of  charities  generally, 
see  Charities. 

3.  Under  a  will  providing  that  the  tes- 
tator's residuary  estate  be  devoted  to  a 
charitable  use,  and  that  to  such  end  his 
executor  shall  sell  certain  real  estate  at 
6uch  time  as  in  his  judgment  will  bring 
the  best  price,  but  not  later  than  five  years 
after  his  death,  unless  such  period  shall  be 
extended  by  court  order,  the  legal  title, 
until  the  real  estate  is  actually  sold,  rests 
in  the  executor  as  trustee  by  necessary  im- 
plication, or  in  the  heir  at  law  for  want  of 
the  designation  of  a  trustee  in  the  w^ill; 
and,  if  the  latter,  it  is  not  by  virtue  of  the 
will,  but  by  operation  of  law  on  account  of 
such  failure  of  designation.  Re  Sacrison, 
26:  724,  123  N.  W.  518,  —  N.  D.  — . 
Sale  of  property. 

4.  A  will  whereby  a  testator  directs 
that  his  residuary  estate  be  devoted  to  a 
charitable  use,  and  provides  that  to  such 
end  his  executor  shall  sell  certain  real 
estate  at  such  time  as  in  his  judgment  will 
bring  the  best  price,  but  not  later  than  five 
years  after  his  death  unless  such  period 
should  be  extended  by  court  order,  confers 
upon  th^  executor  a  power  in  trust  to  sell 
and  convert  such  real  estate  into  money, 
which  power  may  be  exercised  without  any 
act  on  the  part  of  the  heir,  even  though 
he  be  held  to  be,  by  operation  of  law,  a 
trustee  of  the  legal  title  because  of  the  fail- 
ure of  the  testator  to  designate  a  trustee  in 
the  will.  Re  Sacrison,  26:  724,  123  N.  W. 
618,  —  N.  D.  — . 

UNDISCLOSED   PRINCIPAIj. 

Election  to  hold,  instead  of  agent,  see 
Election  of  Remedies,  1,  2. 

UNDUE  INFLUENCE. 

In  execution  of  will,  see  Wills,  3,  4. 

UNFAIR  COMPETITION. 

See  Tradename,  3. 

UNIFORMITY. 

In  local  improvement*  assessments,  see 
Public  Improvements. 

UNLIQUIDATED  DAMAGES. 

Liability  for,  of  transferee  of  corporate 
assets  who  assumes  indebtedness, 
see  Corporations,  3. 

USES. 

Charitable,  see  Charities. 
26  L.R.A.(N.S.) 


VACATION. 

Of  judgment,  see  Judgment,  14-16. 

VENDOR  AND  PURCHASER. 

Right  to  recover  back  money  paid  for 
lands  under  invalid  contract,  see 
Contracts,  10. 

Covenants  between,  see  Covenants  and 
Conditions. 

Custom  of  relieving  purchaser  from 
burden  of  doctrine  of  caveat  emp- 
tor, see  Custom. 

Damages  in  action  by  grantee  whose 
unrecorded  title  has  been  destroyed 
by  subsequent  conveyance  by 
grantor  to  innocent  purchaser,  see 
Damages,  5. 

Deeds,  see  Deeds. 

Rights  of  holder  of  recorded  deed  with 
knowledge  of  prior  unrecorded  one, 
see  Equity,  1. 

Burden  of  establishing  good  faith  of 
purchase,  where  prior  unrecorded 
deed  exists,  see  Evidence,  4. 

Parol  evidence  of  conveyances  of  real 
estate,  see  Evidence,  15. 

Sufficiency  of  evidence  to  show  notice 
of  prior  unrecorded  deed,  see  Evi- 
dence, 44. 

Power  of  executor  to  insert  in  deed  re- 
strictive covenants  as  to  building 
lots,  see  Executors  and  Adminis- 
trators, 1. 

Sale  of  infant's  land,  see  Infants,  10. 

Validity,  as  to  subsequent  bona  fide 
purchaser,  of  unrecorded  deed,  see 
Records  and  Recording  Laws. 

Rights  of  holder  of  recorded  deed  who 
satisfies  of  record  mortgage  on 
property  with  knowledge  of  prior 
unrecorded   deed,  see  Subrogation. 

Nature  of  sale  of  timber,  see  Timber. 

1.  The  holder  of  an  unrecorded  deed  of 
land  may  maintain  an  action  against  the 
grantor  of  his  immediate  grantor,  whose 
deed  is  also  unrecorded,  fpr  damages  for 
loss  of  title  resulting  from  a  second  con- 
veyance of  the  land  by  the  original  grantor 
to  one  who  recorded  his  deed  and  conveyed 
to  another,  who  also  recorded  his  deed,  if 
either  of  the  latter  grantees  are  innocent 
purchasers,  where  such  second  convey- 
ance by  the  original  grantor  was  m.ade 
for  a  substantial  consideration,  and  with 
knowledge  that  he  was  placing  an  instru- 
ment in  the  hands  of  his  second  grant^^ 
which  might  be  used  to  destroy  the  title  he 
had  theretofore  conveyed,  notwithstanding 
plaint iti'  had,  subsequently  to  such  trans- 
action, but  prior  to  the  bringing  of  the  ac- 
tion for  such  loss  of  title,  executed  a  deed 
of  the  land  for  a  consideration  moving  from 
the  record  title  holder.  Hilligas  v.  Kuns, 
26:  284,  124  N.  W.  925,  -—  Neb.  — . 

(Annotated) 

2.  The  grantee  in  a  quitclaim  deed  exe- 
cuted for  a  nominal  consideration  cannot 
take  advantage  of  a  statute  requiring  con- 
veyances of  real  estate  to  be  recorded,  and 
thereby  defeat  the  title  held  under  an 
earlier  unrecorded  warranty  deed  executed 
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by  the  some  grantor  for  a  valuable  consid- 
eration, since,  in  order  to  be  entitled  to 
thie  benefit  of  the  recording  act,  he  must 
have  obtained  his  conveyance  for  a  valu- 
able consideration.  Morris  v.  Wicks, 
26:  681,  106  Pac.  1048,  81  Kan.  790. 

3.  The  mere  fact  that  a  conveyance  is  a 
quitclaim  will  not  deprive  the  grantee  there- 
in of  the  benefits  of  the  recording  act,  nor 
of  the  principle  of  law  protecting  bona  fide 
purchasers.  Hilligas  v.  Kuns,  a6:  284,  124 
ss.  W.  926,  -—  Neb.  — . 

4.  A  grantee  in  a  quitclaim  deed,  with- 
out actual  notice,  is  entitled  to  protection 
against  a  prior  unrecorded  deed  from  the 
same  grantor,  under  a  statute  making  re- 
corded deeds  valid  against  bona  fide  pur- 
chasers from  the  date  of  their  filing  for  rec- 
ord. McDougall  V.  Murray,  a6:  159,  106 
Pac.  490,  —  Wash.  — .  (Annotated) 


VESTTE. 

Right  of  courts  of  one  state  to  enforce 
laws  of,  or  causes  of  action  arising 
in,  another  state,  see  Conflict  of 
Laws. 

As  to  jurisdiction  over  nonresidents, 
see  Courts. 

1.  The  common-law  rule  as  to  the 
bringing  of  actions  in  the  county  where  the 
subject-matter  is  located  is  changed  by  a 
statute  which  purports  to  provide  for  every 
contingency  as  to  the  bringing  of  suits. 
Coleman  v.  Lucksinger,  a6:  934,  123  S.  W. 
441,  224  Mo.  1. 

2.  A  statute  making  an  action  for  in- 
jury to  real  property  local  will  not  be  ar- 
bitrarily enforced  where  the  injury  results 
from  a  cause  or  act  arising  or  occurring  in 
a  state  other  than  the  one  in  which  the 
property  is  situated.  Smith  v.  Southern 
R.  Co.  a6:  927,  123  S.  W.  678,  —  Ky.  — . 

3.  An  action  to  recover  damages  for 
breach  of  covenants  of  warranty  and  seisin 
in  a  deed  does  not  affect  the  title  to  real 
estate,  within  the  meaning  of  a  statute  re- 
quiring suits  affecting  title  to  be  brought 
in  the  county  where  the  land  is  located. 
Coleman  v.  Lucksinger,  26:  934,  123  S.  W. 
441,  224  Mo.  1.  (Annotated) 

Change. 

4.  A  change  of  venue  in  an  action  for 
assault  with  intent  to  kill  will  not  be  grant- 
ed upon  application  made  without  reason- 
able notice  to  the  prosecuting  attorney,  and 
after  a  jury  has  been  called  into  the  box  for 
examination,— especially  where  it  appears 
that  the  confidence  of  the  court  has  been  un- 
fairly imposed  upon,  and  that  the  applica- 
tion is  made  merely  for  the  purpose  of  get- 
ting a  continuance.  Caples  v.  State,  26: 
X033,  104  Pac.  493,  —  Okla.  Crim.  Rep.  — . 


VERDICT. 

Review  of,  on  appeal,  see  Appeal  and 

Error,  21. 
Direction  of,  see  Trial,  21,  22. 

J6  L.R.A.(N.S.) 


83 


VIADUCT. 

Construction  of.  In  street  by  railroad, 
see  Appeal  and  Error,  30;  Emi- 
nent Domain,  6. 

VOLUNTEERS. 

Liability  for  injury  to,  see  Master  and 
Servant,  10. 

VOTERS  AND  ELECTIONS. 

See  Elections. 

WAIVER. 

Of    right   to    api^eal,  see    Appeal    and 

Error,  2. 
Of  rights  by  beneficiary  of  insurance, 

see  Insurance,  7. 
Of  right  to  have  verdict  returned  by 

jury,  see  Jury. 

WARDEN. 

Assault  by,  in  punishing  convict,  see 
Assault,  1. 

WAREHOUSEBIEN. 

1.  A  warehousman,  whether  public  or 
private,  may  close  his  warehouse  to  all  pa^ 
trons.  Car  ley  v.  Offutt,  26:  1114,  124  S.  W. 
280,  —  Ky.  — . 

2.  A  warehouseman,  whether  public  or 
private,  who,  after  discovering  weevil  in 
the  building,  notifies  one  for  whom  he  is 
storing  wheat  of  the  trouble,  and  asks  him 
to  remove  his  wheat  to  permit  a  disinfec- 
tion of  the  building,  may,  in  case  the  latter 
refuses  to  do  so,  remove  the  wheat  and  add 
the  reasonable  cost  of  doing  so  to  the  stor- 
age charges.  Car  ley  v.  Offutt,  26:  xxi4»  124 
S.  W.  280,  —  Ky.  — . 

Loss  of,  or  Injury  to,  property. 

3.  A  statutory  provision  requiring  a 
warehouseman  to  advertise  the  fact  that  the 
warehouse  has  become  infected  does  not  ap- 
ply in  case  of  grain  stored  in  a  separate 
bin,  the  owner  of  which  has  knowledge,  or 
is  personally  notified,  of  the  trouble.  Car- 
ley  V.  Offutt,  26:  1 1 149  124  S.  W.  280,  — 
Ky.  — . 

4.  A  warehouseman,  whether  public  or 
private,  who  has  received  wheat  for  storage 
in  a  separate  bin,  is  not  liable  for  injury 
to  it  by  weevil,  if,  after  discovering  that 
the  warehouse  had  become  infected  and  no- 
tifying the  bailor  to  remove  the  wheat,  he 
used  the  care  for  its  protection  which  might 
be  expected  of  a  person  of  ordinary  pru- 
dence. Carley  v.  Offutt,  26:  1114,  124  S. 
W.  280,  —  Ky.  — .  (Annotated) 

WARNING. 

Duty  of  master  to  warn  lineman  of  de- 
fective insulation,  see  Master  and 
Servant,  4,  9. 

Delegation  to  servant  of  master's  duty 
as  to,  see  Master  and  Servant,  14, 
16, 

WARRANTY. 

Breach  of  Covenant  of,  see  Covenants 
and  Conditions,  1-5;  Damages,  1. 


1314 


WAT£ir&-WILLS. 


WATERS. 

Liability  of  railrCMid  for  obstructing 
drainage  from  lot,  see  Appeal  and 
Error,  30. 

As  to  issue  of  water  bonds,  see  Bonds, 
2-5,  7. 

Brains  and  Sewers,  see  Drains  and 
Sewers. 

Right  of  water  company  to  condemn 
land  for  switch  connection  with 
railroad,  see  Eminent  Domain,  1. 

Right  of  water  company  to  condemn 
land  for  use  of  railroad,  see  Emi- 
nent Domain,  3. 

Power  of  municipality  to  condemn  right 
of  way  for  spur  track  used  in  con- 
nection with  waterworks,  see  Emi- 
nent Domain,  4. 

Liability  of  municipal  corporation  as 
to  surface  waters,  see  Municipal 
Corporations,  9,  10. 

Obstruction;  overflow. 

1.  To  render  one  liable  for  casting  the 
flood  water  of  a  river  onto  other  riparian 
property  by  the  erection  of  an  embankment 
upon  his  OMm,  the  amount  of  water  upon 
the  other  property  must  be  unduly,  as  well 
as  materially,  increased.  Walters  v.  Mar- 
shall town,  a6:  199,  120  N.  W.  1046,  —  Iowa, 

• 

2.  A  municipality  which,  acting  under 
statutory  authority  and  with  ordinary 
skill  and  prudence,  raises  the  grade  of  a 
street  so  as  to  confine  flood  water  of  a 
stream  to  the  channel,  is  not  liable  for  in- 
jury thereby  inflicted  upon  lower  riparian 
property  by  the  increased  flow  of  water 
over  it.  Walters  v.  Marshalltown,  s6:  199, 
120  N.  W.  1046,  —  Iowa,  — .       (Annotated) 

Pollution. 

3.  The  owner  of  land  on  which  a  small 
stream  arises  forming  a  small  pond  near  its 
source  cannot  be  enjoined  by  a  lower  ri- 
parian owner  from  letting  his  livestock  and 
geese  have  access  to  the  pond,  although  they 
pollute  the  water  to  some  extent,  since  the 
use  is  merely  a  reasonable  one,  which  he  is 
entitled  to  make.  McEvoy,  26:  222,  105 
Pac.  851,  —  Wash.  — .  (Annotated) 

4.  A  non riparian  appropriator  of  the 
water  of  a  stream  cannot  object  to  the 
maintenance  of  an  existing  hogpen  by  a 
riparian  owner,  near  the  head  spring.  Mc- 
Evoy v.  Taylor,  26:  222,  105  Pac.  851,  — 
Wash.  —. 

WAY. 

Easement  of,  see  Easements. 
Public  way,  see  Highways. 

WKKVIIi. 

Injury  to  grain  in  warehouse  by,  see 
Warehousemen,  4. 

WHARVES. 

Master's  liability  for  act  of  servant  in 
casting  off  moorings  of  vessel   at 
private    wharf,     see     Master    and 
Servant,  18;  Trial,  19. 
2C  L.R.A.(N.S.) 


WIDOW. 

Dower  of,  see  DoweT^ 

WILLS. 

As  to  charitable  bequsrts  gencnrm]^,  see 
CiiaritieB. 

What  law  governs  oonstructioA  of 
terms  in  agt'eements  compromising 
will  contest^  see  Conflict  of  Laws, 
7. 

Presumption  of  due  execution  from  re- 
cital of  attestation  clause,  see  Evi- 
dence, 27,  47. 

At  to  perpetuities,  see  Perpetuities. 

Trusts  Under,  generally,  see  Trusts. 

Signature  of  testator. 

Presumption  of  reason  for  failure  ol 
testatrix  to  sign  will,  see  Evidence, 
7. 

Sufficiency  of  evidence  to  show  that  sig- 
nature was  spurious,  see  Evidence, 
47. 

See  also  infra,  6. 

1.  A  recital  in  a  will  that  it  was 
signed  by  testator,  or  that  he  had  set  his 
hand  and  seal  to  it,  does  not  effect  it»  va- 
lidity, although  the  signature  was  that  of 
another,  if  it  was  acknowledged  by  testator. 
Elston  V.  Montgomery,  a6:  420,  90  N.  E.  3, 
242  111.  348. 

2.  That  one  of  the  witnesses  to  a  will 
signs  before  the  testator  does  not  invalidate 
the  instrument,  under  a  statute  requiring 
signature  by  the  testator  and  subscription 
in  the  presence  of  the  testator  by  two  or 
more  competent  witnesses,  where  the  whole 
execution  of  the  instrument  was  part  of  one 
transaction,  and  testator  and  witness  all 
signed  in  the  presence  of  each  other.  Re 
Horn,  26:  1126,  125  N.  W.  696,  —  Mich.  — . 

(Aiuielated) 
Undue  Influence. 

3.  Tlmt  a  woman  changed  her  niiid  at 
the  solicitation  of  her  husband,  and  made  a 
will  which  she  would  not  have  made  but 
for  his  influence,  does  not  render  the  will 
invalid  for  undue  influence.  Re  Powell, 
26:  479,  111  N.  W.  821,  138  Iowa,  326. 

4.  That  a  widow,  in  making  her  will 
four  years  after  her  husband's  death,  felt 
herself  bound  by  a  promise  msjile  him  as  to 
the  disposition  of  her  property,  and  feared 
his  displensiire  in  the  future  world  if  she 
did  not  comply  with  it,  wps  not  sucti  undue 
influence  as  would  invalidate  the  will.  Re 
Powell,  26:  479,  111  N.  W*  21,  138  Iowa,  326. 
Probate. 

Right  of  executor  to  recover  attorneys* 

fees  paid  in  securing  probate,  sc:> 

Executors  and  Administrators,  3^ 

Joint  demurrer   to  pleading   objecting 

to  probate,  see  Pleading,  15. 
Retrospective   effect  of   statute   as   to 
proof  of  lost  or  destroyed  will,  see 
Statutes,  16. 
6.  Provisions  of  a  destroyed  will  which 
are  clearly  and  distinctly  proven  by  tbe  re- 
quisite number  of  witnesses  cannot  be  de- 
nied   probate  merely   because   other   provi- 
sions of  the  will  cannot  be  established,  ii 
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they  would  be  entirely  unaffected  by  the 
latter  provisions,  where  the  statute  pro- 
vides that  no*  will  shall  be  proven  as  a  lost 
or  destroyed  will  unless  its  provisions  are 
clearly  and  distinctly  proved  by  at  least 
two  credible  witnesses.  Re  Patterson,  a6: 
654,  102  Pac.  941,  155  Cal.  626.   (Annotated) 

6.  Proof  of  the  signature  of  testator 
is  not  necessary  to  sustain  the  probate  of 
a  will  where  the  witnesses  are  dead,  if  the 
statute  provides  that,  if  living,  they  might 
liave  testified  that  testator  acknowledged 
the  willy  although  the  statute  also  pro- 
vides that  in  case  of  tlie  death  of  the  wit- 
nesses the  court  may  admit  secondary  evi- 
dence, since  the  recitals  of  the  attestation 
clause  are  sufficient  to  show  that  the  re- 
quirements of  the  statute  necessary  to  the 
valid  execution  of  the  will  have  been  com- 
plied with.  Elston  v.  Montgomery,  a6:  420, 
00  N.  £.  3,  242  III.  348. 

Moiogrmphic  will. 

7.  That  the  first  three  figures  in  the 
number  designating  tlie  year  in  the  date  of 
a  will  are  printed  instead  of  written  renders 
the  will  invalid  under  a  statute  providing 
that  a  holographic  will  is  one  that  is  en- 
tirely written,  dated,  and  signed  by 
the  testator  himself.  Re  Noyes,  26:  iX45» 
105  Pac.  1017,  40  Mont.  190.     (Annotated.) 

Gonstructlon  generally. 

8.  In  construing  a  will,  the  intention  of 
the  testator,  expressed  therein,  must  prevail 
if  consistent  with  law.  Re  Rong  v.  Haller, 
a6:  825,  123  N.  W.  471,  —  Minn.  — . 

9.  If  the  language  of  a  will  be  reason- 
ably susceptible  of  two  constructions,  one 
of  which  would  invalidate  and  the  other 
sustain  it,  the  latter  roust  be  adopted.  Re 
Rong,  a«:  825,  123  N.  W.  471,  —  Minn.  — . 

Equitable  conTersion. 

10.  A  direction  to  an  executor  to  sell 
real  estate  and  devote  the  proceeds  to  a 
charitable  use  operates  to  convert  the  real 
estate  into  personalty.  Re  Sacrison,  26: 
784,  123  N.  W.  618,  —  N.  D.  — 

WIRES. 

Electric  wires  generally,  see  Electricity. 

'  WITNESSES. 

Prejudicial  error  in  impeachment  of 
witness,  see  Appeal  and  Error,  27. 

Hypothetical  question  to  expert  wit- 
ness, see  Evidence,  20. 

Competency. 

1.  A  provision  in  a  statute  forbidding 
a  wife  to  testify  against  her  husbandy  thai 
26  L.R.A.(N.S.) 


it  shall  not  apply  to  a  eriminal  action,  or 
proceeding  for  a  crime  committed  by  one 
against  the  other,  does  not  operate  to  ren- 
der the  wife  a  competent  witness  in  a  pro- 
ceeding against  him  for  burning  her  build- 
ings. State  V.  Kephart,  26:  1133,  106  Pac 
166,  —  Wash.  — . 

Cross-exam  i  nation . 

Admissibility  in  evidence  of  cross- 
examination  in  depositions  on  sub- 
jects excluded  in  chief,  see  Evi- 
dence, 11. 

2.  It  is  improper  to  ask  a  witness,  for 
the  sole  purpose  of  impeachment,  whether 
he  had  married  a  woman  with  whom  he  had 
committed  adultery.  Caples  v.  State,  a6: 
1033,  104  Pac.  493,  —  Okla.  Grim.  Rep.  — . 

3.  Although  a  witness  may  be  asked 
on  cross-examination  if  he  has  ever  been 
convicted  of  any  felony  or  crime  involving 
want  of  moral  character,  it  is  improper  to 
ask  him,  for  the  sole  purpose  of  impeach- 
ment, if  he  had  been  indicted,  arrested,  or 
imprisoned,  prior  to  conviction,  for  any  of- 
fense whatever.  Caples  v.  State,  a6:  1033, 
104  Pac.  493,  —  Okla.  Crim.  Rep.  — . 

Corroboration . 

4.  To  corroborate  a  witness  testifying 
to  an  admission  by  one  accused  of  crime, 
that  he  carved  his  initials  in  a  door  near 
the  place  of  the  crime  on  its  date,  evidence 
is  admissible  that  the  initials  were  actually 
carved  at  the  time  and  place  mentioned. 
State  V.  Kent,  26:  990,  74  Atl.  389,  —  Vt.  — . 

5.  In  a  prosecution  for  rape,  the  com- 
plainant may  testify,  in  corroboration  of 
her  testimony  that  she  had  been  ravished, 
that  about  twenty  hours  after  the  alleged 
outrage  she  complained  thereof  to  her  hus- 
band; but  on  direct  examination  such  tes- 
timony should  be  confined  to  the  bare  fact 
that  complaint  was  made,  as  details  of  the 
event,  including  the  identity  of  the  person 
accused,  are  not  proper  subjects  of  inquiry, 
where  the  complaint  was  not  a  spontaneous, 
unpremeditated  statement  so  closely  con- 
nected with  the  act  as  to  be  part  of  the  res 
geatce.  Henderson  v.  State,  a6:  1x49,  ^^^  N. 
W.  459,  85  Neb.  444.  (Annotated) 

WOOD  AIiCOHOL. 

Negligence  of  druggist  in  sale  of,  see 
Appeal  and  Error,  24;  Drugs  and 
Druggists;  Evidence,  25. 

WRIT  AND  PROCESS. 

Correction  of  decree  by  confession  as 
to  nonresident  not  properly  served^ 
see  Appeal  and  Error,  38. 


